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BUSINESS AND PROFESSIONS CODE

DIVISION 2. HEALING ARTS

Chapter 1. General Provisions

Article 7.5. Health Care Practitioners

§ 680. Name tags for health care practitioners; display 

     •     Historical Notes     •     Research References

(a) Except as otherwise provided in this section, a health care practitioner shall disclose, while working, his or
her name and practitioner's license status, as granted by this state, on a name tag in at least 18-point type.  A
health care practitioner in a practice or an office, whose license is prominently displayed, may opt to not wear a
name tag.  If a health care practitioner or a licensed clinical social worker is working in a psychiatric setting or
in a setting that is not licensed by the state, the employing entity or agency shall have the discretion to make an
exception from the name tag requirement for individual safety or therapeutic concerns.  In the interest of public
safety and consumer awareness, it shall be unlawful for any person to use the title "nurse" in reference to
himself or herself and in any capacity, except for an individual who is a registered nurse or a licensed
vocational nurse, or as otherwise provided in Section 2800.  Nothing in this section shall prohibit a certified
nurse assistant from using his or her title.

(b) Facilities licensed by the State Department of Social Services, the State Department of Mental Health, or the
State Department of Health Services shall develop and implement policies to ensure that health care
practitioners providing care in those facilities are in compliance with subdivision (a).  The State Department of



Social Services, the State Department of Mental Health, and the State Department of Health Services shall
verify through periodic inspections that the policies required pursuant to subdivision (a) have been developed
and implemented by the respective licensed facilities.

(c) For purposes of this article, "health care practitioner" means any person who engages in acts that are the
subject of licensure or regulation under this division or under any initiative act referred to in this division.

CREDIT(S)
(Added by Stats.1998, c. 1013 (A.B.1439), § 1.  Amended by Stats.1999, c. 411 (A.B.1433), § 1; Stats.2000, c.
135 (A.B.2539), § 2.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Subordination of legislation by Stats.2000, c. 135 (A.B.2539), to other 2000 legislation, see Historical

and Statutory Notes under Business and Professions Code § 651.

Research References

Cross References

"Department" defined for purposes of this Code, see Business and Professions Code § 23.
Nursing, see Business and Professions Code §§ 675 et seq., 2700 et seq.
State Department of Health Services, generally, see Health and Safety Code § 100100 et seq.
State Department of Mental Health, generally, see Welfare and Institutions Code § 4000 et seq.
State Department of Social Services, generally, see Welfare and Institutions Code § 10550 et seq.

Code Of Regulations References

Physical therapy Board of California, applications and examinations, see 16 Cal. Code of Regs. §
1398.11.

Article 11. Professional Reporting

Historical Notes

General Notes

2003 Main Volume
Article 11 was added by Stats.1975, 2d Ex.Sess., c. 1, p. 3950, § 2.3.

Former Article 11, "Malpractice Actions", added by Stats.1970, c. 1111, p. 1976, § 1,
operative Jan. 1, 1971, was repealed by Stats.1975, 2d Ex.Sess., c. 1, p. 3950, § 2.2.

Research References

Cross References

Health care service plans, plans contracting for services at alternative rates of payment, see Health



and Safety Code § 1373.9.
Marriage, family and child counselors, limitations period, see Business and Professions Code §

4982.05.
Medical statistics, see Business and Professions Code § 2382.
Psychologists, limitations period, see Business and Professions Code § 2960.05.
Repository of reports, see Business and Professions Code § 2386.
Respiratory therapy, limitations period, see Business and Professions Code § 3750.51.
Social workers, limitations period, see Business and Professions Code § 4992.31.

Law Review And Journal Commentaries

Review of selected 1990 California legislation.  22 Pac.L.J. 399 (1991).
Medical malpractice: Alleged "crisis" in perspective.  Wylie A. Aitken (1975) 3 W.St.U.L.Rev. 27.
Patient's compensation board: Answer to medical malpractice crisis.  Dennis E. Carpenter. (1975) 3

W.St.U.L.Rev. 15.

§ 800. Central files; creation; contents; complaint forms; confidentiality 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) The Medical Board of California, the Board of Psychology, the Dental Board of California, the Osteopathic
Medical Board of California, the State Board of Chiropractic Examiners, the Board of Registered Nursing, the
Board of Vocational Nursing and Psychiatric Technicians, the State Board of Optometry, the Veterinary
Medical Board, the Board of Behavioral Sciences, the Physical Therapy Board of California, the California
State Board of Pharmacy, the Speech-Language Pathology and Audiology Board, the California Board of
Occupational Therapy, and the Acupuncture Board shall each separately create and maintain a central file of the
names of all persons who hold a license, certificate, or similar authority from that board.  Each central file shall
be created and maintained to provide an individual historical record for each licensee with respect to the
following information:

(1) Any conviction of a crime in this or any other state that constitutes unprofessional conduct pursuant to the
reporting requirements of Section 803.

(2) Any judgment or settlement requiring the licensee or his or her insurer to pay any amount of damages in
excess of three thousand dollars ($3,000) for any claim that injury or death was proximately caused by the
licensee's negligence, error or omission in practice, or by rendering unauthorized professional services, pursuant
to the reporting requirements of Section 801 or 802.

(3) Any public complaints for which provision is made pursuant to subdivision (b).

(4) Disciplinary information reported pursuant to Section 805.

(b) Each board shall prescribe and promulgate forms on which members of the public and other licensees or
certificate holders may file written complaints to the board alleging any act of misconduct in, or connected
with, the performance of professional services by the licensee.

If a board, or division thereof, a committee, or a panel has failed to act upon a complaint or report within five
years, or has found that the complaint or report is without merit, the central file shall be purged of information
relating to the complaint or report.

Notwithstanding this subdivision, the Board of Psychology, the Board of Behavioral Sciences, and the
Respiratory Care Board of California shall maintain complaints or reports as long as each board deems
necessary.

(c) The contents of any central file that are not public records under any other provision of law shall be



confidential except that the licensee involved, or his or her counsel or representative, shall have the right to
inspect and have copies made of his or her complete file except for the provision that may disclose the identity
of an information source.  For the purposes of this section, a board may protect an information source by
providing a copy of the material with only those deletions necessary to protect the identity of the source or by
providing a comprehensive summary of the substance of the material.  Whichever method is used, the board
shall ensure that full disclosure is made to the subject of any personal information that could reasonably in any
way reflect or convey anything detrimental, disparaging, or threatening to a licensee's reputation, rights,
benefits, privileges, or qualifications, or be used by a board to make a determination that would affect a
licensee's rights, benefits, privileges, or qualifications.  The information required to be disclosed pursuant to
Section 803.1 shall not be considered among the contents of a central file for the purposes of this subdivision.

The licensee may, but is not required to, submit any additional exculpatory or explanatory statement or other
information that the board shall include in the central file.

Each board may permit any law enforcement or regulatory agency when required for an investigation of
unlawful activity or for licensing, certification, or regulatory purposes to inspect and have copies made of that
licensee's file, unless the disclosure is otherwise prohibited by law.

These disclosures shall effect no change in the confidential status of these records.

CREDIT(S)
(Added by Stats.1975, 2nd Ex.Sess., c. 1, p. 3950, § 2.3.  Amended by Stats.1975, 2nd Ex.Sess., c. 2, p. 3978, §
1.005, eff. Sept. 24, 1975, operative Dec. 12, 1975; Stats.1976, c. 1185, p. 5290, § 1; Stats.1980, c. 1313, p.
4443, § 1; Stats.1987, c. 721, § 1; Stats.1989, c. 886, § 10; Stats.1989, c. 354, § 1; Stats.1991, c. 1091
(A.B.1487), § 1; Stats.1991, c. 359 (A.B.1332), § 5; Stats.1994, c. 26 (A.B.1807), § 15.5, eff. March 30, 1994;
Stats.1995, c. 5 (S.B.158), § 1; Stats.1995, c. 60 (S.B.42), § 6, eff. July 6, 1995; Stats.1995, c. 708 (S.B.609), §
1.5; Stats.1997, c. 759 (S.B.827), § 9; Stats.1999, c. 252 (A.B.352), § 1; Stats.1999, c. 655 (S.B.1308), § 2;
Stats.2002, c. 1085 (S.B.1950),§ 1; Stats.2002, c. 1150 (S.B.1955), § 2.5; Stats.2006, c. 659 (S.B.1475), § 2;
Stats.2009, c. 308 (S.B.819), § 9.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Operative effect of Stats.1975, 2nd Ex.Sess., c. 2, see Historical and Statutory Notes under Business and

Professions Code § 160.
Under Assembly Concurrent Resolution No. 29, 1977-78, legislative intent indicated that central files be

in fact purged of information relating to complaints found to be without merit by removal and
destruction of all records relating thereto.

Subordination of legislation by Stats.1989, c. 886 to other legislation enacted during the 1989 calendar
year, effective on or before January 1, 1990, whether enacted prior to or after c. 886, see Historical
and Statutory Notes under Business and Professions Code § 101.

Section 167 of Stats.1991, c. 1091 (A.B.1487), provides:
"Any section of any act enacted by the Legislature during the 1991 calendar year, which takes effect on

or before January 1, 1992, and which amends, amends and renumbers, adds, repeals and adds, or
repeals a section amended, amended and renumbered, repealed and added, or repealed by this act,
shall prevail over this act, whether that act is enacted prior to, or subsequent to, this act.  The repeal,
or repeal and addition, of any article, chapter, part, title, or division of any code by this act shall not
become operative if any section of any other act amends, amends and renumbers, adds, repeals and
adds, or repeals any section contained in that article, chapter, part, title, or division."

The 1995 amendment of this section by c. 708 explicitly amended the 1995 amendment of this section
by c. 60.



Section 14 of Stats.1995, c. 796 (S.B.45), provides:
"Section 1 [amending Business and Professions Code § 800] of this bill shall not become operative if

Senate Bill 609 [Stats.1995, c. 708] is enacted and becomes effective on January 1, 1996."
Section affected by two or more acts at the same session of the legislature, see Government Code §

9605.
Section affected by two or more acts at the same session of the legislature, see Government Code §

9605.
Section 50(a) of Stats.2002, c. 1150 (S.B.1955), provides:
"SEC. 50.(a) Section 2.5 of this bill incorporates amendments to Section 800 of the Business and

Professions Code proposed by both this bill and SB 1950 [Stats.2002, c. 1085].  It shall only
become operative if (1) both bills are enacted and become effective on or before January 1, 2003,
(2) each bill amends Section 800 of the Business and Professions Code, and (3) this bill is
enacted after SB 1950 [Stats.2002, c. 1085], in which case Section 2 of this bill shall not become
operative."

An amendment of this section by Stats.2002, c. 1150 (S.B.1955) § 2, failed to become operative under
the terms of § 50 of that Act.

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

2006 Legislation
Reimbursement provisions relating to Stats.2006, c. 659 (S.B.1475), see Historical and Statutory Notes

under Business and Professions Code § 725.
2009 Legislation
Section 101 of Stats.2009, c. 308 (S.B.819), provides:
"SEC. 101. Section 9.5 of this bill incorporates amendments to Section 800 of the Business and

Professions Code proposed by both this bill and SB 820 [vetoed].  It shall only become operative
if (1) both bills are enacted and become effective on or before January 1, 2010, (2) each bill
amends Section 800 of the Business and Professions Code, and (3) this bill is enacted after SB
820 [vetoed], in which case Section 9 of this bill shall not become operative."

An amendment of this section by § 9.5 of Stats.2009, c. 308 (S.B.819), failed to become operative under
the provisions of § 101 of that Act.

For cost reimbursement provisions relating to Stats.2009, c. 308 (S.B.819), see Historical and Statutory
Notes under Business and Professions Code § 27.

2003 Main Volume
Former Notes
Former § 800, added by Stats.1970, c. 1111, § 1, relating to reports by insurers of judgments and

settlements in malpractice actions, was repealed by Stats.1975, 2nd Ex.Sess., c. 1, p. 3950, § 2.2.
Derivation
Former section 800, added by Stats.1970, c. 1111, p. 1976, § 1.

Research References

Cross References

Board defined for purposes of this Code, see Business and Professions Code § 22.
Board of Behavioral Sciences, see Business and Professions Code § 4990.1 et seq.
Board of Psychology, see Business and Professions Code § 2920.
Board of Registered Nursing, see Business and Professions Code § 2701 et seq.
Board of Vocational Nursing and Psychiatric Technicians, see Business and Professions Code §

2841.
Committee on Dental Auxiliaries, see Business and Professions Code § 1742.
Dental Board of California, see Business and Professions Code § 1600 et seq.



Department defined for purposes of this Code, see Business and Professions Code § 23.
Director defined for purposes of this Code, see Business and Professions Code § 23.5.
Division of Investigation, see Business and Professions Code §§ 159.5, 160.
Medical Board of California, see Business and Professions Code § 2001.
Osteopathic Medical Board of California, see Business and Professions Code§§ 2451, 3600-1 and

3600-1.5.
Physical Therapy Board of California, see Business and Professions Code § 2601.
Physician Assistant Committee, see Business and Professions Code § 3504.
Respiratory Care Board of California, see Business and Professions Code § 3710 et seq.
Respiratory therapy, required employer reporting of employee violations, see Business and

Professions Code § 3758.
State Board of Optometry, see Business and Professions Code § 3010.1 et seq.
Veterinary Medical Board, see Business and Professions Code § 4800 et seq.

Law Review And Journal Commentaries

Enterprise liability: Cure or curse.  Michael C. Thornhill and William H. Ginsburg, 16 Whittier L.
Rev. 143 (1995).

Medical Injury Compensation Reform Act.  52 S. Cal. L. Rev. 829 (1979).
Scientific experts: Making their testimony more reliable.  Marilee M. Kapsa and Carl B. Meyer, 35

Cal. W. L. Rev. 313 (1999).

Collateral References:

B-W Cal Civil Practice: Torts §8:1
Cal Jur 3d Heal Art §99
Liability for interference  with physician-patient relationship.  87 ALR4th 845.

Notes Of Decisions

Merit of complaint, generally 1
Retention of purged complaints 2

1. Merit of complaint, generally

Under this section, a public complaint may be deemed to be without merit if the medical quality review
committee initiates an investigation on the basis of the complaint, but after the investigation the committee
determines that administrative or criminal proceedings are not warranted. 59 Op.Atty.Gen. 363, 7-29-76.

This section requires that a complaint which is found by the medical quality review committee to be without
merit be purged from a physician's central file if the the complaint was received before December 12, 1975, the
date this section became effective, but an investigation was not completed until after that date. 59 Op.Atty.Gen.
363, 7-29-76.

2. Retention of purged complaints

Complaints and other related information determined by a medical quality review committee to be without
merit and which have been purged from a physician's central file may be retained by the board of medical
quality assurance in a separate set of files. 59 Op.Atty.Gen. 363, 7-29-76.

§ 800. Central files; creation; contents; complaint forms; confidentiality 



     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) The Medical Board of California, the Board of Psychology, the Dental Board of California, the Osteopathic
Medical Board of California, the State Board of Chiropractic Examiners, the Board of Registered Nursing, the
Board of Vocational Nursing and Psychiatric Technicians, the State Board of Optometry, the Veterinary
Medical Board, the Board of Behavioral Sciences, the Physical Therapy Board of California, the California
State Board of Pharmacy, the Speech-Language Pathology and Audiology and Hearing Aid Dispensers Board,
the California Board of Occupational Therapy, and the Acupuncture Board shall each separately create and
maintain a central file of the names of all persons who hold a license, certificate, or similar authority from that
board.  Each central file shall be created and maintained to provide an individual historical record for each
licensee with respect to the following information:

(1) Any conviction of a crime in this or any other state that constitutes unprofessional conduct pursuant to the
reporting requirements of Section 803.

(2) Any judgment or settlement requiring the licensee or his or her insurer to pay any amount of damages in
excess of three thousand dollars ($3,000) for any claim that injury or death was proximately caused by the
licensee's negligence, error or omission in practice, or by rendering unauthorized professional services, pursuant
to the reporting requirements of Section 801 or 802.

(3) Any public complaints for which provision is made pursuant to subdivision (b).

(4) Disciplinary information reported pursuant to Section 805, including any additional exculpatory or
explanatory statements submitted by the licentiate pursuant to subdivision (f) of Section 805.  If a court finds, in
a final judgment, that the peer review resulting in the 805 report was conducted in bad faith and the licensee
who is the subject of the report notifies the board of that finding, the board shall include that finding in the
central file.  For purposes of this paragraph, "peer review" has the same meaning as defined in Section 805.

(5) Information reported pursuant to Section 805.01, including any explanatory or exculpatory information
submitted by the licensee pursuant to subdivision (b) of that section.

(b) Each board shall prescribe and promulgate forms on which members of the public and other licensees or
certificate holders may file written complaints to the board alleging any act of misconduct in, or connected
with, the performance of professional services by the licensee.

If a board, or division thereof, a committee, or a panel has failed to act upon a complaint or report within five
years, or has found that the complaint or report is without merit, the central file shall be purged of information
relating to the complaint or report.

Notwithstanding this subdivision, the Board of Psychology, the Board of Behavioral Sciences, and the
Respiratory Care Board of California shall maintain complaints or reports as long as each board deems
necessary.

(c) The contents of any central file that are not public records under any other provision of law shall be
confidential except that the licensee involved, or his or her counsel or representative, shall have the right to
inspect and have copies made of his or her complete file except for the provision that may disclose the identity
of an information source.  For the purposes of this section, a board may protect an information source by
providing a copy of the material with only those deletions necessary to protect the identity of the source or by
providing a comprehensive summary of the substance of the material.  Whichever method is used, the board
shall ensure that full disclosure is made to the subject of any personal information that could reasonably in any
way reflect or convey anything detrimental, disparaging, or threatening to a licensee's reputation, rights,
benefits, privileges, or qualifications, or be used by a board to make a determination that would affect a
licensee's rights, benefits, privileges, or qualifications.  The information required to be disclosed pursuant to
Section 803.1 shall not be considered among the contents of a central file for the purposes of this subdivision.



The licensee may, but is not required to, submit any additional exculpatory or explanatory statement or other
information that the board shall include in the central file.

Each board may permit any law enforcement or regulatory agency when required for an investigation of
unlawful activity or for licensing, certification, or regulatory purposes to inspect and have copies made of that
licensee's file, unless the disclosure is otherwise prohibited by law.

These disclosures shall effect no change in the confidential status of these records.

CREDIT(S)
(Added by Stats.1975, 2nd Ex.Sess., c. 1, p. 3950, § 2.3.  Amended by Stats.1975, 2nd Ex.Sess., c. 2, p. 3978, §
1.005, eff. Sept. 24, 1975, operative Dec. 12, 1975; Stats.1976, c. 1185, p. 5290, § 1; Stats.1980, c. 1313, p.
4443, § 1; Stats.1987, c. 721, § 1; Stats.1989, c. 886, § 10; Stats.1989, c. 354, § 1; Stats.1991, c. 1091
(A.B.1487), § 1; Stats.1991, c. 359 (A.B.1332), § 5; Stats.1994, c. 26 (A.B.1807), § 15.5, eff. March 30, 1994;
Stats.1995, c. 5 (S.B.158), § 1; Stats.1995, c. 60 (S.B.42), § 6, eff. July 6, 1995; Stats.1995, c. 708 (S.B.609), §
1.5; Stats.1997, c. 759 (S.B.827), § 9; Stats.1999, c. 252 (A.B.352), § 1; Stats.1999, c. 655 (S.B.1308), § 2;
Stats.2002, c. 1085 (S.B.1950),§ 1; Stats.2002, c. 1150 (S.B.1955), § 2.5; Stats.2006, c. 659 (S.B.1475), § 2;
Stats.2009, c. 308 (S.B.819), § 9; Stats.2010, c. 505 (S.B.700), § 1.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Operative effect of Stats.1975, 2nd Ex.Sess., c. 2, see Historical and Statutory Notes under Business and

Professions Code § 160.
Under Assembly Concurrent Resolution No. 29, 1977-78, legislative intent indicated that central files be

in fact purged of information relating to complaints found to be without merit by removal and
destruction of all records relating thereto.

Subordination of legislation by Stats.1989, c. 886 to other legislation enacted during the 1989 calendar
year, effective on or before January 1, 1990, whether enacted prior to or after c. 886, see Historical
and Statutory Notes under Business and Professions Code § 101.

Section 167 of Stats.1991, c. 1091 (A.B.1487), provides:
"Any section of any act enacted by the Legislature during the 1991 calendar year, which takes effect on

or before January 1, 1992, and which amends, amends and renumbers, adds, repeals and adds, or
repeals a section amended, amended and renumbered, repealed and added, or repealed by this act,
shall prevail over this act, whether that act is enacted prior to, or subsequent to, this act.  The repeal,
or repeal and addition, of any article, chapter, part, title, or division of any code by this act shall not
become operative if any section of any other act amends, amends and renumbers, adds, repeals and
adds, or repeals any section contained in that article, chapter, part, title, or division."

The 1995 amendment of this section by c. 708 explicitly amended the 1995 amendment of this section
by c. 60.

Section 14 of Stats.1995, c. 796 (S.B.45), provides:
"Section 1 [amending Business and Professions Code § 800] of this bill shall not become operative if

Senate Bill 609 [Stats.1995, c. 708] is enacted and becomes effective on January 1, 1996."
Section affected by two or more acts at the same session of the legislature, see Government Code §

9605.
Section affected by two or more acts at the same session of the legislature, see Government Code §

9605.
Section 50(a) of Stats.2002, c. 1150 (S.B.1955), provides:
"SEC. 50.(a) Section 2.5 of this bill incorporates amendments to Section 800 of the Business and

Professions Code proposed by both this bill and SB 1950 [Stats.2002, c. 1085].  It shall only
become operative if (1) both bills are enacted and become effective on or before January 1, 2003,



(2) each bill amends Section 800 of the Business and Professions Code, and (3) this bill is
enacted after SB 1950 [Stats.2002, c. 1085], in which case Section 2 of this bill shall not become
operative."

An amendment of this section by Stats.2002, c. 1150 (S.B.1955) § 2, failed to become operative under
the terms of § 50 of that Act.

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

2006 Legislation
Reimbursement provisions relating to Stats.2006, c. 659 (S.B.1475), see Historical and Statutory Notes

under Business and Professions Code § 725.
2009 Legislation
Section 101 of Stats.2009, c. 308 (S.B.819), provides:
"SEC. 101. Section 9.5 of this bill incorporates amendments to Section 800 of the Business and

Professions Code proposed by both this bill and SB 820 [vetoed].  It shall only become operative
if (1) both bills are enacted and become effective on or before January 1, 2010, (2) each bill
amends Section 800 of the Business and Professions Code, and (3) this bill is enacted after SB
820 [vetoed], in which case Section 9 of this bill shall not become operative."

An amendment of this section by § 9.5 of Stats.2009, c. 308 (S.B.819), failed to become operative under
the provisions of § 101 of that Act.

For cost reimbursement provisions relating to Stats.2009, c. 308 (S.B.819), see Historical and Statutory
Notes under Business and Professions Code § 27.

2003 Main Volume
Former Notes
Former § 800, added by Stats.1970, c. 1111, § 1, relating to reports by insurers of judgments and

settlements in malpractice actions, was repealed by Stats.1975, 2nd Ex.Sess., c. 1, p. 3950, § 2.2.
Derivation
Former section 800, added by Stats.1970, c. 1111, p. 1976, § 1.

Research References

Cross References

Board defined for purposes of this Code, see Business and Professions Code § 22.
Board of Behavioral Sciences, see Business and Professions Code § 4990.1 et seq.
Board of Psychology, see Business and Professions Code § 2920.
Board of Registered Nursing, see Business and Professions Code § 2701 et seq.
Board of Vocational Nursing and Psychiatric Technicians, see Business and Professions Code §

2841.
Committee on Dental Auxiliaries, see Business and Professions Code § 1742.
Dental Board of California, see Business and Professions Code § 1600 et seq.
Department defined for purposes of this Code, see Business and Professions Code § 23.
Director defined for purposes of this Code, see Business and Professions Code § 23.5.
Division of Investigation, see Business and Professions Code §§ 159.5, 160.
Medical Board of California, see Business and Professions Code § 2001.
Osteopathic Medical Board of California, see Business and Professions Code§§ 2451, 3600-1 and

3600-1.5.
Physical Therapy Board of California, see Business and Professions Code § 2601.
Physician Assistant Committee, see Business and Professions Code § 3504.
Respiratory Care Board of California, see Business and Professions Code § 3710 et seq.
Respiratory therapy, required employer reporting of employee violations, see Business and

Professions Code § 3758.



State Board of Optometry, see Business and Professions Code § 3010.1 et seq.
Veterinary Medical Board, see Business and Professions Code § 4800 et seq.

Law Review And Journal Commentaries

Enterprise liability: Cure or curse.  Michael C. Thornhill and William H. Ginsburg, 16 Whittier L.
Rev. 143 (1995).

Medical Injury Compensation Reform Act.  52 S. Cal. L. Rev. 829 (1979).
Scientific experts: Making their testimony more reliable.  Marilee M. Kapsa and Carl B. Meyer, 35

Cal. W. L. Rev. 313 (1999).

Collateral References:

B-W Cal Civil Practice: Torts §8:1
Cal Jur 3d Heal Art §99
Liability for interference  with physician-patient relationship.  87 ALR4th 845.

Notes Of Decisions

Merit of complaint, generally 1
Retention of purged complaints 2

1. Merit of complaint, generally

Under this section, a public complaint may be deemed to be without merit if the medical quality review
committee initiates an investigation on the basis of the complaint, but after the investigation the committee
determines that administrative or criminal proceedings are not warranted. 59 Op.Atty.Gen. 363, 7-29-76.

This section requires that a complaint which is found by the medical quality review committee to be without
merit be purged from a physician's central file if the the complaint was received before December 12, 1975, the
date this section became effective, but an investigation was not completed until after that date. 59 Op.Atty.Gen.
363, 7-29-76.

2. Retention of purged complaints

Complaints and other related information determined by a medical quality review committee to be without
merit and which have been purged from a physician's central file may be retained by the board of medical
quality assurance in a separate set of files. 59 Op.Atty.Gen. 363, 7-29-76.

§ 801. Settlement or arbitration award; report by insurer; consent of insured 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) Except as provided in Section 801.01 and subdivisions (b), (c), and (d) of this section, every insurer
providing professional liability insurance to a person who holds a license, certificate, or similar authority from
or under any agency mentioned in subdivision (a) of Section 800 shall send a complete report to that agency as
to any settlement or arbitration award over three thousand dollars ($3,000) of a claim or action for damages for
death or personal injury caused by that person's negligence, error, or omission in practice, or by his or her
rendering of unauthorized professional services.  The report shall be sent within 30 days after the written
settlement agreement has been reduced to writing and signed by all parties thereto or within 30 days after
service of the arbitration award on the parties.

(b) Every insurer providing professional liability insurance to a person licensed pursuant to Chapter 13
(commencing with Section 4980) or Chapter 14 (commencing with Section 4990) shall send a complete report



to the Board of Behavioral Sciences as to any settlement or arbitration award over ten thousand dollars
($10,000) of a claim or action for damages for death or personal injury caused by that person's negligence,
error, or omission in practice, or by his or her rendering of unauthorized professional services.  The report shall
be sent within 30 days after the written settlement agreement has been reduced to writing and signed by all
parties thereto or within 30 days after service of the arbitration award on the parties.

(c) Every insurer providing professional liability insurance to a dentist licensed pursuant to Chapter 4
(commencing with Section 1600) shall send a complete report to the Dental Board of California as to any
settlement or arbitration award over ten thousand dollars ($10,000) of a claim or action for damages for death or
personal injury caused by that person's negligence, error, or omission in practice, or rendering of unauthorized
professional services.  The report shall be sent within 30 days after the written settlement agreement has been
reduced to writing and signed by all parties thereto or within 30 days after service of the arbitration award on
the parties.

(d) Every insurer providing liability insurance to a veterinarian licensed pursuant to Chapter 11 (commencing
with Section 4800) shall send a complete report to the Veterinary Medical Board of any settlement or
arbitration award over ten thousand dollars ($10,000) of a claim or action for damages for death or injury
caused by that person's negligence, error, or omission in practice, or rendering of unauthorized professional
service.  The report shall be sent within 30 days after the written settlement agreement has been reduced to
writing and signed by all parties thereto or within 30 days after service of the arbitration award on the parties.

(e) The insurer shall notify the claimant, or if the claimant is represented by counsel, the insurer shall notify the
claimant's attorney, that the report required by subdivision (a), (b), or (c) has been sent to the agency.  If the
attorney has not received this notice within 45 days after the settlement was reduced to writing and signed by all
of the parties, the arbitration award was served on the parties, or the date of entry of the civil judgment, the
attorney shall make the report to the agency.

(f) Notwithstanding any other provision of law, no insurer shall enter into a settlement without the written
consent of the insured, except that this prohibition shall not void any settlement entered into without that
written consent.  The requirement of written consent shall only be waived by both the insured and the insurer.
This section shall only apply to a settlement on a policy of insurance executed or renewed on or after January 1,
1971.

CREDIT(S)
(Added by Stats.1975, 2nd Ex.Sess., c. 1, p. 3950, § 2.3.  Amended by Stats.1979, c. 923, p. 3199, § 1;
Stats.1989, c. 886, § 11; Stats.1989, c. 398, § 1; Stats.1991, c. 1091 (A.B.1487), § 2; Stats.1991, c. 359
(A.B.1332), § 6; Stats.1994, c. 468 (A.B.559), § 1; Stats.1994, c. 1206 (S.B.1775), § 8; Stats.1995, c. 5
(S.B.158), § 2; Stats.1997, c. 359 (A.B.103), § 1; Stats.2002, c. 1085 (S.B.1950), § 2; Stats.2004, c. 467
(S.B.1548), § 1; Stats.2006, c. 538 (S.B.1852), § 2; Stats.2006, c. 223 (S.B.1438), § 3; Stats.2009, c. 308
(S.B.819), § 10.)

Historical Notes

Historical And Statutory Notes

2006 Legislation
Legislative intent relating to Stats.2006, c. 223 (S.B.1438), see Historical and Statutory Notes under

Business and Professions Code § 125.3.
Subordination of legislation by Stats.2006, c. 538 (S.B.1852), to other 2006 legislation, see Historical

and Statutory Notes under Business and Professions Code § 690.
2009 Legislation
For cost reimbursement provisions relating to Stats.2009, c. 308 (S.B.819), see Historical and Statutory

Notes under Business and Professions Code § 27.



2003 Main Volume
Subordination of legislation by Stats.1989, c. 886 to other legislation enacted during the 1989 calendar

year, effective on or before January 1, 1990, whether enacted prior to or after c. 886, see Historical
Note under Business and Professions Code § 101.

Subordination of legislation by Stats.1991, c. 1091 (A.B.1487) see Historical and Statutory notes under
Business and Professions Code § 800.

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

Former § 801, added by Stats.1970, c. 1111, § 1, relating to entering settlements of malpractice actions
with and without consent of the insured, was repealed by Stats.1975, 2nd Ex.Sess., c. 1, p. 3950, §
2.2.

Derivation: Former § 801, added by Stats.1970, c. 1111, p. 1977, § 1.

Research References

Cross References

"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Committee on Dental Auxiliaries, see Business and Professions Code § 1742.
Dental Board of California, see Business and Professions Code § 1600 et seq.
"Department" defined for purposes of this Code, see Business and Professions Code § 23.
"Director" defined for purposes of this Code, see Business and Professions Code § 23.5.
Division of Investigation, see Business and Professions Code §§ 159.5, 160.
Medical Board of California, see Business and Professions Code § 2001.
Osteopathic Medical Board of California, see Business and Professions Code§§ 2451, 3600-1 and
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§ 4825 et seq.
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1. Self-insurance

University was not "insurer" as defined by the Insurance Code, and thus university was not required to consult
with employee physician before settling medical malpractice action, although university self-insured against
employees' negligence; self-insurance was not the equivalent of insurance. Chambi v. Regents of University of
California (App. 4 Dist. 2002) 116 Cal.Rptr.2d 50, 95 Cal.App.4th 822, review denied. Insurance  1004;
Insurance  3357

§ 801.01. Legislative findings and declarations; reports to applicable state agencies concerning
settlement, arbitration award, or civil award; failure to comply; required information; licensees
self-insured by municipal agencies 

     •     Historical Notes

The Legislature finds and declares that the filing of reports with the applicable state agencies required under
this section is essential for the protection of the public.  It is the intent of the Legislature that the reporting
requirements set forth in this section be interpreted broadly in order to expand reporting obligations.

(a) A complete report shall be sent to the Medical Board of California, the Osteopathic Medical Board of
California, or the California Board of Podiatric Medicine, with respect to a licensee of the board as to the
following:

(1) A settlement over thirty thousand dollars ($30,000) or arbitration award of any amount or a civil judgment
of any amount, whether or not vacated by a settlement after entry of the judgment, that was not reversed on
appeal, of a claim or action for damages for death or personal injury caused by the licensee's alleged negligence,
error, or omission in practice, or by his or her rendering of unauthorized professional services.

(2) A settlement over thirty thousand dollars ($30,000), if the settlement is based on the licensee's alleged
negligence, error, or omission in practice, or on the licensee's rendering of unauthorized professional services,
and a party to the settlement is a corporation, medical group, partnership, or other corporate entity in which the
licensee has an ownership interest or that employs or contracts with the licensee.

(b) The report shall be sent by the following:

(1) The insurer providing professional liability insurance to the licensee.

(2) The licensee, or his or her counsel, if the licensee does not possess professional liability insurance.

(3) A state or local governmental agency that self-insures the licensee.  For purposes of this section "state
governmental agency" includes, but is not limited to, the University of California.

(c) The entity, person, or licensee obligated to report pursuant to subdivision (b) shall send the complete report
if the judgment, settlement agreement, or arbitration award is entered against or paid by the employer of the
licensee and not entered against or paid by the licensee."Employer," as used in this paragraph, means a
professional corporation, a group practice, a health care facility or clinic licensed or exempt from licensure
under the Health and Safety Code, a licensed health care service plan, a medical care foundation, an educational
institution, a professional institution, a professional school or college, a general law corporation, a public entity,
or a nonprofit organization that employs, retains, or contracts with a licensee referred to in this section.
Nothing in this paragraph shall be construed to authorize the employment of, or contracting with, any licensee
in violation of Section 2400.

(d) The report shall be sent to the Medical Board of California, the Osteopathic Medical Board of California, or
the California Board of Podiatric Medicine, as appropriate, within 30 days after the written settlement
agreement has been reduced to writing and signed by all parties thereto, within 30 days after service of the



arbitration award on the parties, or within 30 days after the date of entry of the civil judgment.

(e) The entity, person, or licensee required to report under subdivision (b) shall notify the claimant or his or her
counsel, if he or she is represented by counsel, that the report has been sent to the Medical Board of California,
the Osteopathic Medical Board of California, or the California Board of Podiatric Medicine.  If the claimant or
his or her counsel has not received this notice within 45 days after the settlement was reduced to writing and
signed by all of the parties or the arbitration award was served on the parties or the date of entry of the civil
judgment, the claimant or the claimant's counsel shall make the report to the appropriate board.

(f) Failure to substantially comply with this section is a public offense punishable by a fine of not less than five
hundred dollars ($500) and not more than five thousand dollars ($5,000).

(g)(1) The Medical Board of California, the Osteopathic Medical Board of California, and the California Board
of Podiatric Medicine may develop a prescribed form for the report.

(2) The report shall be deemed complete only if it includes the following information:

(A) The name and last known business and residential addresses of every plaintiff or claimant involved in the
matter, whether or not the person received an award under the settlement, arbitration, or judgment.

(B) The name and last known business and residential address of every licensee who was alleged to have acted
improperly, whether or not that person was a named defendant in the action and whether or not that person was
required to pay any damages pursuant to the settlement, arbitration award, or judgment.

(C) The name, address, and principal place of business of every insurer providing professional liability
insurance to any person described in subparagraph (B), and the insured's policy number.

(D) The name of the court in which the action or any part of the action was filed, and the date of filing and case
number of each action.

(E) A description or summary of the facts of each claim, charge, or allegation, including the date of occurrence
and the licensee's role in the care or professional services provided to the patient with respect to those services
at issue in the claim or action.

(F) The name and last known business address of each attorney who represented a party in the settlement,
arbitration, or civil action, including the name of the client he or she represented.

(G) The amount of the judgment, the date of its entry, and a copy of the judgment; the amount of the arbitration
award, the date of its service on the parties, and a copy of the award document; or the amount of the settlement
and the date it was reduced to writing and signed by all parties.  If an otherwise reportable settlement is entered
into after a reportable judgment or arbitration award is issued, the report shall include both the settlement and a
copy of the judgment or award.

(H) The specialty or subspecialty of the licensee who was the subject of the claim or action.

(I) Any other information the Medical Board of California, the Osteopathic Medical Board of California, or the
California Board of Podiatric Medicine may, by regulation, require.

(3) Every professional liability insurer, self-insured governmental agency, or licensee or his or her counsel that
makes a report under this section and has received a copy of any written or electronic patient medical or
hospital records prepared by the treating physician and surgeon or podiatrist, or the staff of the treating
physician and surgeon, podiatrist, or hospital, describing the medical condition, history, care, or treatment of the
person whose death or injury is the subject of the report, or a copy of any deposition in the matter that discusses
the care, treatment, or medical condition of the person, shall include with the report, copies of the records and
depositions, subject to reasonable costs to be paid by the Medical Board of California, the Osteopathic Medical
Board of California, or the California Board of Podiatric Medicine.  If confidentiality is required by court order
and, as a result, the reporter is unable to provide the records and depositions, documentation to that effect shall



accompany the original report.  The applicable board may, upon prior notification of the parties to the action,
petition the appropriate court for modification of any protective order to permit disclosure to the board.  A
professional liability insurer, self-insured governmental agency, or licensee or his or her counsel shall maintain
the records and depositions referred to in this paragraph for at least one year from the date of filing of the report
required by this section.

(h) If the board, within 60 days of its receipt of a report filed under this section, notifies a person named in the
report, that person shall maintain for the period of three years from the date of filing of the report any records he
or she has as to the matter in question and shall make those records available upon request to the board to which
the report was sent.

(i) Notwithstanding any other provision of law, no insurer shall enter into a settlement without the written
consent of the insured, except that this prohibition shall not void any settlement entered into without that
written consent.  The requirement of written consent shall only be waived by both the insured and the insurer.

(j)(1) A state or local governmental agency that self-insures licensees shall, prior to sending a report pursuant to
this section, do all of the following with respect to each licensee who will be identified in the report:

(A) Before deciding that a licensee will be identified, provide written notice to the licensee that the agency
intends to submit a report in which the licensee may be identified, based on his or her role in the care or
professional services provided to the patient that were at issue in the claim or action.  This notice shall describe
the reasons for notifying the licensee.  The agency shall include with this notice a reasonable opportunity for the
licensee to review a copy of records to be used by the agency in deciding whether to identify the licensee in the
report.

(B) Provide the licensee with a reasonable opportunity to provide a written response to the agency and written
materials in support of the licensee's position.  If the licensee is identified in the report, the agency shall include
this response and materials in the report submitted to a board under this section if requested by the licensee.

(C) At least 10 days prior to the expiration of the 30-day reporting requirement under subdivision (d), provide
the licensee with the opportunity to present arguments to the body that will make the final decision or to that
body's designee.  The body shall review the care or professional services provided to the patient with respect to
those services at issue in the claim or action and determine the licensee or licensees to be identified in the report
and the amount of the settlement to be apportioned to the licensee.

(2) Nothing in this subdivision shall be construed to modify either the content of a report required under this
section or the timeframe for filing that report.

(k) For purposes of this section, "licensee" means a licensee of the Medical Board of California, the Osteopathic
Medical Board of California, or the California Board of Podiatric Medicine.

CREDIT(S)
(Added by Stats.2006, c. 223 (S.B.1438), § 4.  Amended by Stats.2009, c. 505 (A.B.1070), § 1.)

Historical Notes

Historical And Statutory Notes

2006 Legislation
Legislative intent relating to Stats.2006, c. 223 (S.B.1438), see Historical and Statutory Notes under

Business and Professions Code § 125.3.
Similar provisions were previously contained in Business and Professions Code § 802, added by

Stats.1975, 2nd Sess., c. 1, p. 3950, § 2.3, amended by Stats.1979, c. 923, p. 3200, § 2; Stats.1989, c.
398, § 2; Stats.1997, c. 359 (A.B.103), 2; Stats.2001, c. 728 (S.B.724), § 1.5; Stats.2002, c. 1085
(S.B.1950), § 4; Stats.2005, c. 674 (S.B.231), § 4; and Business and Professions Code § 804, added



by Stats.1975, c. 1, p. 3950, § 2.3, amended by Stats.1975, c. 2, p. 3979, § 1.01, eff. Sept. 24, 1975,
operative Dec. 12, 1975; Stats.1994, c. 1206 (S.B.1775), § 13; Stats.1995, c. 708 (S.B.609), § 7.

2009 Legislation
Stats. 2009, c. 505 (A.B.1070) rewrote this section which read:
"(a) A complete report shall be sent to the Medical Board of California, the Osteopathic Medical Board,

or the California Board of Podiatric Medicine, with respect to a licensee of the board as to the
following:

"(1) A settlement over thirty thousand dollars ($30,000) or arbitration award of any amount or a civil
judgment of any amount, whether or not vacated by a settlement after entry of the judgment, that
was not reversed on appeal, of a claim or action for damages for death or personal injury caused by
the licensee's alleged negligence, error, or omission in practice, or by his or her rendering of
unauthorized professional services.

"(2) A settlement over thirty thousand dollars ($30,000) if it is based on the licensee's alleged
negligence, error, or omission in practice, or by the licensee's rendering of unauthorized professional
services, and a party to the settlement is a corporation, medical group, partnership, or other corporate
entity in which the licensee has an ownership interest or that employs or contracts with the licensee.

"(b) The report shall be sent by the following:
"(1) The insurer providing professional liability insurance to the licensee.
"(2) The licensee, or his or her counsel, if the licensee does not possess professional liability insurance.
"(3) A state or local governmental agency that self-insures the licensee.
"(c) The entity, person, or licensee obligated to report pursuant to subdivision (b) shall send the

complete report if the judgment, settlement agreement, or arbitration award is entered against or paid
by the employer of the licensee and not entered against or paid by the licensee."Employer," as used
in this paragraph, means a professional corporation, a group practice, a health care facility or clinic
licensed or exempt from licensure under the Health and Safety Code, a licensed health care service
plan, a medical care foundation, an educational institution, a professional institution, a professional
school or college, a general law corporation, a public entity, or a nonprofit organization that
employs, retains, or contracts with a licensee referred to in this section.  Nothing in this paragraph
shall be construed to authorize the employment of, or contracting with, any licensee in violation of
Section 2400.

"(d) The report shall be sent to the Medical Board of California, the Osteopathic Medical Board of
California, or the California Board of Podiatric Medicine, as appropriate, within 30 days after the
written settlement agreement has been reduced to writing and signed by all parties thereto, within 30
days after service of the arbitration award on the parties, or within 30 days after the date of entry of
the civil judgment.

"(e) If an insurer is required under subdivision (b) to send the report, the insurer shall notify the
claimant, or if the claimant is represented by counsel, the claimant's counsel, that the insurer has sent
the report to the Medical Board of California, the Osteopathic Medical Board of California, or the
California Board of Podiatric Medicine.  If the claimant, or his or her counsel, has not received this
notice within 45 days after the settlement was reduced to writing and signed by all of the parties or
the arbitration award was served on the parties or the date of entry of the civil judgment, the
claimant or the claimant's counsel shall make the report to the appropriate board.

"(f) If the licensee or his or her counsel is required under subdivision (b) to send the report, the licensee
or his or her counsel shall send a copy of the report to the claimant or to his or her counsel if he or
she is represented by counsel.  If the claimant or his or her counsel has not received a copy of the
report within 45 days after the settlement was reduced to writing and signed by all of the parties or
the arbitration award was served on the parties or the date of entry of the civil judgment, the
claimant or the claimant's counsel shall make the report to the appropriate board.

"(g) Failure of the licensee or claimant, or counsel representing the licensee or claimant, to comply with
subdivision (f) is a public offense punishable by a fine of not less than fifty dollars ($50) and not
more than five hundred dollars ($500).  A knowing and intentional failure to comply with
subdivision (f) or a conspiracy or collusion not to comply with subdivision (f), or to hinder or



impede any other person in the compliance, is a public offense punishable by a fine of not less than
five thousand dollars ($5,000) and not more than fifty thousand dollars ($50,000).

"(h)(1) The Medical Board of California, the Osteopathic Medical Board of California, and the
California Board of Podiatric Medicine may develop a prescribed form for the report.

"(2) The report shall be deemed complete only if it includes the following information:
"(A) The name and last known business and residential addresses of every plaintiff or claimant involved

in the matter, whether or not the person received an award under the settlement, arbitration, or
judgment.

"(B) The name and last known business and residential address of every physician and surgeon or doctor
of podiatric medicine who was alleged to have acted improperly, whether or not that person was a
named defendant in the action and whether or not that person was required to pay any damages
pursuant to the settlement, arbitration award, or judgment.

"(C) The name, address, and principal place of business of every insurer providing professional liability
insurance to any person described in subparagraph (B), and the insured's policy number.

"(D) The name of the court in which the action or any part of the action was filed, and the date of filing
and case number of each action.

"(E) A brief description or summary of the facts of each claim, charge, or allegation, including the date
of occurrence.

"(F) The name and last known business address of each attorney who represented a party in the
settlement, arbitration, or civil action, including the name of the client he or she represented.

"(G) The amount of the judgment and the date of its entry; the amount of the arbitration award, the date
of its service on the parties, and a copy of the award document; or the amount of the settlement and
the date it was reduced to writing and signed by all parties.  If an otherwise reportable settlement is
entered into after a reportable judgment or arbitration award is issued, the report shall include both
the settlement and the judgment or award.

"(H) The specialty or subspecialty of the physician and surgeon or the doctor of podiatric medicine who
was the subject of the claim or action.

"(I) Any other information the Medical Board of California, the Osteopathic Medical Board of
California, or the California Board of Podiatric Medicine may, by regulation, require.

"(3) Every professional liability insurer, self-insured governmental agency, or licensee or his or her
counsel that makes a report under this section and has received a copy of any written or electronic
patient medical or hospital records prepared by the treating physician and surgeon or podiatrist, or
the staff of the treating physician and surgeon, podiatrist, or hospital, describing the medical
condition, history, care, or treatment of the person whose death or injury is the subject of the report,
or a copy of any deposition in the matter that discusses the care, treatment, or medical condition of
the person, shall include with the report, copies of the records and depositions, subject to reasonable
costs to be paid by the Medical Board of California, the Osteopathic Medical Board of California, or
the California Board of Podiatric Medicine.  If confidentiality is required by court order and, as a
result, the reporter is unable to provide the records and depositions, documentation to that effect
shall accompany the original report.  The applicable board may, upon prior notification of the parties
to the action, petition the appropriate court for modification of any protective order to permit
disclosure to the board.  A professional liability insurer, self-insured governmental agency, or
licensee or his or her counsel shall maintain the records and depositions referred to in this paragraph
for at least one year from the date of filing of the report required by this section.

"(i) If the board, within 60 days of its receipt of a report filed under this section, notifies a person named
in the report, that person shall maintain for the period of three years from the date of filing of the
report any records he or she has as to the matter in question and shall make those records available
upon request to the board to which the report was sent.

"(j) Notwithstanding any other provision of law, no insurer shall enter into a settlement without the
written consent of the insured, except that this prohibition shall not void any settlement entered into
without that written consent.  The requirement of written consent shall only be waived by both the
insured and the insurer."



Section 14 of Stats.2009, c. 505 (A.B.1070), provides:
"SEC. 14. No reimbursement is required by this act pursuant to Section 6 of Article XIII B of the

California Constitution for certain costs that may be incurred by a local agency or school district
because, in that regard, this act creates a new crime or infraction, eliminates a crime or
infraction, or changes the penalty for a crime or infraction, within the meaning of Section 17556
of the Government Code, or changes the definition of a crime within the meaning of Section 6 of
Article XIII B of the California Constitution.

"However, if the Commission on State Mandates determines that this act contains other costs
mandated by the state, reimbursement to local agencies and school districts for those costs shall
be made pursuant to Part 7 (commencing with Section 17500) of Division 4 of Title 2 of the
Government Code."

Derivation: Former § 802.3, added by Stats.2002, c. 1085 (S.B.1950), § 5.
Former § 803.2, added by Stats.1993, c. 1267 (S.B.916), § 5, amended by Stats.1994, c. 1206

(S.B.1775), § 11; Stats.1995, c. 708 (S.B.609), § 5; Stats.1996, c. 902 (S.B.2098), § 1; Stats.1997, c.
359 (A.B.103), § 5; Stats.2001, c. 728 (S.B.724), § 3.

2003 Main Volume
For letter of intent regarding S.B. 916 (Stats.1993, c. 1267), see Historical and Statutory Notes under

Business and Professions Code § 116.

§ 801.1. Settlement or arbitration award; reports by self-insuring governmental agencies 

     •     Historical Notes     •     Research References

(a) Every state or local governmental agency that self insures a person who holds a license, certificate or similar
authority from or under any agency mentioned in subdivision (a) of Section 800 (except a person licensed
pursuant to Chapter 3 (commencing with Section 1200) or Chapter 5 (commencing with Section 2000) or the
Osteopathic Initiative Act) shall send a complete report to that agency as to any settlement or arbitration award
over three thousand dollars ($3,000) of a claim or action for damages for death or personal injury caused by that
person's negligence, error or omission in practice, or rendering of unauthorized professional services.  The
report shall be sent within 30 days after the written settlement agreement has been reduced to writing and
signed by all parties thereto or within 30 days after service of the arbitration award on the parties.

(b) Every state or local governmental agency that self-insures a person licensed pursuant to Chapter 13
(commencing with Section 4980) or Chapter 14 (commencing with Section 4990) shall send a complete report
to the Board of Behavioral Science Examiners as to any settlement or arbitration award over ten thousand
dollars ($10,000) of a claim or action for damages for death or personal injury caused by that person's
negligence, error, or omission in practice, or rendering of unauthorized professional services.  The report shall
be sent within 30 days after the written settlement agreement has been reduced to writing and signed by all
parties thereto or within 30 days after service of the arbitration award on the parties.

CREDIT(S)
(Added by Stats.1995, c. 708 (S.B.609), § 2.  Amended by Stats.2002, c. 1085 (S.B.1950), § 3; Stats.2006, c.
223 (S.B.1438), § 5.)

Historical Notes

Historical And Statutory Notes

2006 Legislation
Legislative intent relating to Stats.2006, c. 223 (S.B.1438), see Historical and Statutory Notes under

Business and Professions Code § 125.3.



Research References

Cross References

"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
"Department" defined for purposes of this Code, see Business and Professions Code § 23.
"Director" defined for purposes of this Code, see Business and Professions Code § 23.5.
Division of Investigation, see Business and Professions Code §§ 159.5, 160.
Medical Board of California, see Business and Professions Code § 2001.
Osteopathic Medical Board of California, see Business and Professions Code§§ 2451, 3600-1 and

3600-1.5.

§ 802. Settlement or arbitration award; report by holder of authority, parties or counsel; public offense,
fines 

     •     Historical Notes     •     Research References

(a) Every settlement, judgment, or arbitration award over three thousand dollars ($3,000) of a claim or action
for damages for death or personal injury caused by negligence, error or omission in practice, or by the
unauthorized rendering of professional services, by a person who holds a license, certificate, or other similar
authority from an agency mentioned in subdivision (a) of Section 800 (except a person licensed pursuant to
Chapter 3 (commencing with Section 1200) or Chapter 5 (commencing with Section 2000) or the Osteopathic
Initiative Act) who does not possess professional liability insurance as to that claim shall, within 30 days after
the written settlement agreement has been reduced to writing and signed by all the parties thereto or 30 days
after service of the judgment or arbitration award on the parties, be reported to the agency that issued the
license, certificate, or similar authority.  A complete report shall be made by appropriate means by the person or
his or her counsel, with a copy of the communication to be sent to the claimant through his or her counsel if the
person is so represented, or directly if he or she is not.  If, within 45 days of the conclusion of the written
settlement agreement or service of the judgment or arbitration award on the parties, counsel for the claimant (or
if the claimant is not represented by counsel, the claimant himself or herself) has not received a copy of the
report, he or she shall himself or herself make the complete report.  Failure of the licensee or claimant (or, if
represented by counsel, their counsel) to comply with this section is a public offense punishable by a fine of not
less than fifty dollars ($50) or more than five hundred dollars ($500).  Knowing and intentional failure to
comply with this section or conspiracy or collusion not to comply with this section, or to hinder or impede any
other person in the compliance, is a public offense punishable by a fine of not less than five thousand dollars
($5,000) nor more than fifty thousand dollars ($50,000).

(b) Every settlement, judgment, or arbitration award over ten thousand dollars ($10,000) of a claim or action for
damages for death or personal injury caused by negligence, error, or omission in practice, or by the
unauthorized rendering of professional services, by a marriage and family therapist or clinical social worker
licensed pursuant to Chapter 13 (commencing with Section 4980) or Chapter 14 (commencing with Section
4990) who does not possess professional liability insurance as to that claim shall within 30 days after the
written settlement agreement has been reduced to writing and signed by all the parties thereto or 30 days after
service of the judgment or arbitration award on the parties be reported to the agency that issued the license,
certificate, or similar authority.  A complete report shall be made by appropriate means by the person or his or
her counsel, with a copy of the communication to be sent to the claimant through his or her counsel if he or she
is so represented, or directly if he or she is not.  If, within 45 days of the conclusion of the written settlement
agreement or service of the judgment or arbitration award on the parties, counsel for the claimant (or if he or
she is not represented by counsel, the claimant himself or herself) has not received a copy of the report, he or
she shall himself or herself make a complete report.  Failure of the marriage and family therapist or clinical
social worker or claimant (or, if represented by counsel, their counsel) to comply with this section is a public



offense punishable by a fine of not less than fifty dollars ($50) nor more than five hundred dollars ($500).
Knowing and intentional failure to comply with this section, or conspiracy or collusion not to comply with this
section or to hinder or impede any other person in that compliance, is a public offense punishable by a fine of
not less than five thousand dollars ($5,000) nor more than fifty thousand dollars ($50,000).

CREDIT(S)
(Added by Stats.1975, 2nd Sess., c. 1, p. 3950, § 2.3.  Amended by Stats.1979, c. 923, p. 3200, § 2; Stats.1989,
c. 398, § 2; Stats.1997, c. 359 (A.B.103), § 2; Stats.2001, c. 728 (S.B.724), § 1.5; Stats.2002, c. 1085
(S.B.1950), § 4; Stats.2005, c. 674 (S.B.231), § 4; Stats.2006, c. 223 (S.B.1438), § 6.)

Historical Notes

Historical And Statutory Notes

2005 Legislation
Legislative intent, and reimbursement provisions, relating to Stats.2005, c. 674 (S.B.231), see Historical

and Statutory Notes under Business and Professions Code § 125.3.
2006 Legislation
Stats.2006, c. 223 (S.B.1438), in subd.(a), deleted "of Division 2" following "commencing with Section

2000" and made a nonsubstantive change; deleted former subd.(b); and redesignated former subd.(c)
as new subd.(b).  Prior to deletion, subd.(b) read:

"(b) Every settlement over thirty thousand dollars ($30,000), or judgment or arbitration award of any
amount, of a claim or action for damages for death or personal injury caused by negligence, error or
omission in practice, or by the unauthorized rendering of professional services, by a physician and
surgeon licensed pursuant to Chapter 5 (commencing with Section 2000) of Division 2, or the
Osteopathic Initiative Act, who does not possess professional liability insurance as to the claim
shall, within 30 days after the written settlement agreement has been reduced to writing and signed
by all the parties thereto or 30 days after service of the judgment or arbitration award on the parties,
be reported to the agency that issued the license, certificate, or similar authority.  A settlement over
thirty thousand dollars ($30,000) shall also be reported if the settlement is based on the licensee's
negligence, error, or omission in practice or his or her rendering of unauthorized professional
services, and a party to the settlement is a corporation, medical group, partnership, or other corporate
entity in which the licensee has an ownership interest or that employs or contracts with the licensee.
A complete report including the name and license number of the physician and surgeon shall be
made by appropriate means by the person or his or her counsel, with a copy of the communication to
be sent to the claimant through his or her counsel if he or she is so represented, or directly if he or
she is not.  If, within 45 days of the conclusion of the written settlement agreement or service of the
judgment or arbitration award on the parties, counsel for the claimant (or if the claimant is not
represented by counsel, the claimant himself or herself) has not received a copy of the report, he or
she shall himself or herself make the complete report.  Failure of the physician and surgeon or
claimant (or, if represented by counsel, their counsel) to comply with this section is a public offense
punishable by a fine of not less than fifty dollars ($50) nor more than five hundred dollars ($500).
Knowing and intentional failure to comply with this section or conspiracy or collusion not to comply
with this section, or to hinder or impede any other person in the compliance, is a public offense
punishable by a fine of not less than five thousand dollars ($5,000) nor more than fifty thousand
dollars ($50,000)."

The provisions formerly contained in former subd.(b) of this section, prior to the amendment by
Stats.2006, c. 223 (S.B.1438), § 6, are now covered by Business and Professions Code § 801.01.

Legislative intent relating to Stats.2006, c. 223 (S.B.1438), see Historical and Statutory Notes under
Business and Professions Code § 125.3.

2003 Main Volume
The 1979 amendment in subd.(a) inserted "or Chapter 5 (commencing with Section 2000)" and "or the



Osteopathic Initiative Act", and made nonsubstantive changes; and added subd.(b).
The 1989 amendment added subd.(c) and made nonsubstantive changes.
Stats.1997, c. 359, in subd.(b), in the first sentence substituted "settlement over thirty thousand dollars

($30,000), or arbitration award of any amount," for "settlement or arbitration award over thirty
thousand dollars ($30,000)"; and made nonsubstantive changes.

Stats.2001, c. 728 (S.B.724), in subd.(b), inserted "including the name and license number of the
physician and surgeon" in the second sentence; and made nonsubstantive changes.

Former § 802, added by Stats.1970, c. 1111, § 1, relating to records of reports of judgments and
settlements of malpractice actions, was repealed by Stats.1975, 2nd Ex.Sess., c. 1, p. 3950, § 2.2.
See Business and Professions Code § 806.

Research References

Cross References

Osteopathic Initiative Act, see Business and Professions Code § 3600-1 et seq.

Law Review And Journal Commentaries

Bringing settlement out of the shadows: Information about settlement in an age of confidentiality.
48 UCLA L.Rev. 663 (February, 2001).

The Health Care Quality Improvement Act of 1986: Its history, provisions, applications and
implications.  Susan L. Horner, 16 Am.J.L. & Med. 453 (1990).

Practice and procedure: Saving your client's license.  Adam G. Slote, 28 Cal.Law. 39 (Sept. 2008).
Public access to physicians' history and background.  Wendy Gable, 29 McGeorge L.Rev. 427

(1998).

Collateral References:

The Rutter Group, Personal Injury (Flahavan, Rea, Kelly & Tenner) §4:479
B-W Cal Civil Practice: Procedure §27:2

§ 802.1. Felony indictment or information; felony or misdemeanor convictions; report to entity issuing
license 

     •     Historical Notes     •     Research References

(a)(1) A physician and surgeon, osteopathic physician and surgeon, and a doctor of podiatric medicine shall
report either of the following to the entity that issued his or her license:

(A) The bringing of an indictment or information charging a felony against the licensee.

(B) The conviction of the licensee, including any verdict of guilty, or plea of guilty or no contest, of any felony
or misdemeanor.

(2) The report required by this subdivision shall be made in writing within 30 days of the date of the bringing of
the indictment or information or of the conviction.

(b) Failure to make a report required by this section shall be a public offense punishable by a fine not to exceed
five thousand dollars ($5,000).

CREDIT(S)
(Added by Stats.1995, c. 708 (S.B.609), § 2.5.  Amended by Stats.2005, c. 216 (A.B.268), § 1; Stats.2005, c.
674 (S.B.231), § 5; Stats.2006, c. 223 (S.B.1438), § 7.)



Historical Notes

Historical And Statutory Notes

2005 Legislation
Legislative intent, and reimbursement provisions, relating to Stats.2005, c. 674 (S.B.231), see Historical

and Statutory Notes under Business and Professions Code § 125.3.
Section affected by two or more acts at the same session of the legislature, see Government Code §

9605.
2006 Legislation
Stats.2006, c. 223 (S.B.1438), rewrote this section, which had read:
"(a) A physician and surgeon shall report either of the following to the Medical Board of California in

writing within 30 days:
"(1) The bringing of an indictment or information charging a felony against the physician and surgeon.
"(2) The conviction of the physician and surgeon, including any verdict of guilty, or plea of guilty or no

contest, of any felony or misdemeanor.  A physician and surgeon shall report only those
misdemeanors that are substantially related to the qualifications, functions, or duties of a physician
and surgeon defined or identified by the Legislature pursuant to subdivision (d) of Section 2027.

"(b) Failure to make a report required by this section shall be a public offense punishable by a fine not to
exceed five thousand dollars ($5,000)."

Legislative intent relating to Stats.2006, c. 223 (S.B.1438), see Historical and Statutory Notes under
Business and Professions Code § 125.3.

Research References

Cross References

"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Felonies, definition and penalties, see Penal Code §§ 17 and 18.
Medical Board, generally, see Business and Professions Code § 2001 et seq.

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §1040

§ 802.5. Receipt of information by coroner based on findings by board-certified or board-eligible
pathologist of death due to gross negligence or incompetence of physician or podiatrist; initial report;
subsequent submission of other information; confidentiality; immunity from liability 

     •     Historical Notes     •     Research References

(a) When a coroner receives information that is based on findings that were reached by, or documented and
approved by a board-certified or board-eligible pathologist indicating that a death may be the result of a
physician's or podiatrist's gross negligence or incompetence, a report shall be filed with the Medical Board of
California, the Osteopathic Medical Board of California, or the California Board of Podiatric Medicine.  The
initial report shall include the name of the decedent, date and place of death, attending physicians or podiatrists,
and all other relevant information available.  The initial report shall be followed, within 90 days, by copies of
the coroner's report, autopsy protocol, and all other relevant information.

(b) The report required by this section shall be confidential.  No coroner, physician and surgeon, or medical
examiner, nor any authorized agent, shall be liable for damages in any civil action as a result of his or her acting



in compliance with this section.  No board-certified or board-eligible pathologist, nor any authorized agent,
shall be liable for damages in any civil action as a result of his or her providing information under subdivision
(a).

CREDIT(S)
(Added by Stats.1990, c. 1597 (S.B.2375), § 2.  Amended by Stats.2005, c. 216 (A.B.268), § 2.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Section 39 of Stats.1990, c. 1597 (S.B.2375), provides:
"This act shall be known and may be cited as the Medical Judicial Procedure Improvement Act."

Research References

Cross References

"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Medical Board, see Business and Professions Code § 2001.
Podiatric Medicine Board, see Business and Professions Code § 2222 and § 2460 et seq.

Collateral References:

Witkin, Summary (9th ed) Torts §303C
Cal Jur 3d Heal Art §99
Malpractice involving hysterectomies and oophorectomies.  86 ALR4th 18.
Gynecological malpractice not involving hysterectomies or oophorectomies.  86 ALR4th 125.
What nonpatient claims against doctors, hospitals, or similar health care providers are not subject to

statutes specifically governing actions and damages for medical malpractice.  88 ALR4th 358.
Liability of hospital, physician, or other medical personnel for death or injury from use of drugs to

stimulate labor.  1 ALR5th 243.
Liability of hospital, physician, or other medical personnel for death or injury to mother or child

caused by improper administration of, or failure to administer, anesthesia or tranquilizers, or
similar drugs, during labor and delivery.  1 ALR5th 269.

§ 803. Judgment against holder of license, certificate or other authority; reports to issuing agency 

     •     Historical Notes     •     Research References

(a) Except as provided in subdivision (b), within 10 days after a judgment by a court of this state that a person
who holds a license, certificate, or other similar authority from the Board of Behavioral Sciences or from an
agency mentioned in subdivision (a) of Section 800 (except a person licensed pursuant to Chapter 3
(commencing with Section 1200)) has committed a crime, or is liable for any death or personal injury resulting
in a judgment for an amount in excess of thirty thousand dollars ($30,000) caused by his or her negligence,
error or omission in practice, or his or her rendering unauthorized professional services, the clerk of the court
that rendered the judgment shall report that fact to the agency that issued the license, certificate, or other similar
authority.

(b) For purposes of a physician and surgeon, osteopathic physician and surgeon, or doctor of podiatric
medicine, who is liable for any death or personal injury resulting in a judgment of any amount caused by his or



her negligence, error or omission in practice, or his or her rendering unauthorized professional services, the
clerk of the court that rendered the judgment shall report that fact to the agency that issued the license.

CREDIT(S)
(Added by Stats.1993, c. 1267 (S.B.916), § 4.  Amended by Stats.1995, c. 708 (S.B.609), § 4; Stats.1997, c. 359
(A.B.103), § 3; Stats.2001, c. 728 (S.B.724), § 2; Stats.2005, c. 216 (A.B.268), § 3; Stats.2006, c. 223
(S.B.1438), § 9; Stats.2009, c. 308 (S.B.819), § 11.)

Historical Notes

Historical And Statutory Notes

2006 Legislation
The provisions formerly contained in subd.(c) of this section, prior to amendment by Stats.2006, c. 223

(S.B.1438) § 9, are now covered by Business and Professions Code § 803.1.
Legislative intent relating to Stats.2006, c. 223 (S.B.1438), see Historical and Statutory Notes under

Business and Professions Code § 125.3.
2009 Legislation
For cost reimbursement provisions relating to Stats.2009, c. 308 (S.B.819), see Historical and Statutory

Notes under Business and Professions Code § 27.
2003 Main Volume
For letter of intent regarding S.B. 916 (Stats.1993, c. 1267), see Historical and Statutory Notes under

Business and Professions Code § 116.
The 1995 amendment of this section by c. 708 explicitly amended the 1993 addition of this section by c.

1267.
Another § 803 added by Stats.1975, 2nd Ex.Sess., c. 1, p. 3950, § 2.3, amended by Stats.1983, c. 398, §

1; Stats.1989, c. 398, § 3; Stats.1993, c. 1267 (S.B.916), § 3, operative until July 1, 1995, and
contingently operative thereafter, relating to similar subject matter, was repealed by Stats.1995, c.
708 (S.B.609), § 3.

Former § 803, added by Stats.1970, c. 1111, § 1, relating to notice of provisions of the former article
titled "Malpractice Actions", was repealed by Stats.1975, 2d Ex.Sess., c. 1, p. 3950, § 2.2.  See
Business and Professions Code § 807.

Research References

Cross References

"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Medical Board, see Business and Professions Code § 2001.
Podiatric Medicine Board, see Business and Professions Code § 2222 and § 2460 et seq.

Code Of Regulations References

Medical Board, requirements for information disclosure, see 16 Cal. Code of Regs. § 1354.5.
Podiatric medicine,

Disclosure of complaints, see 16 Cal. Code of Regs. § 1399.704.
Requirements for information disclosure, see 16 Cal. Code of Regs. § 1399.700.
Status of licensees, see 16 Cal. Code of Regs. § 1399.701.

Law Review And Journal Commentaries

Public access to physicians' history and background.  Wendy Gable, 29 McGeorge L.Rev. 427
(1998).



Collateral References:

The Rutter Group, Personal Injury (Flahavan, Rea, Kelly & Tenner) §4:479
Cal Jur 3d Ins §323

§ 803.1. Medical, osteopathic, and podiatry boards; disclosure of information to public 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) Notwithstanding any other provision of law, the Medical Board of California, the Osteopathic Medical
Board of California, and the California Board of Podiatric Medicine shall disclose to an inquiring member of
the public information regarding any enforcement actions taken against a licensee, including a former licensee,
by the board or by another state or jurisdiction, including all of the following:

(1) Temporary restraining orders issued.

(2) Interim suspension orders issued.

(3) Revocations, suspensions, probations, or limitations on practice ordered by the board, including those made
part of a probationary order or stipulated agreement.

(4) Public letters of reprimand issued.

(5) Infractions, citations, or fines imposed.

(b) Notwithstanding any other provision of law, in addition to the information provided in subdivision (a), the
Medical Board of California, the Osteopathic Medical Board of California, and the California Board of
Podiatric Medicine shall disclose to an inquiring member of the public all of the following:

(1) Civil judgments in any amount, whether or not vacated by a settlement after entry of the judgment, that were
not reversed on appeal and arbitration awards in any amount of a claim or action for damages for death or
personal injury caused by the physician and surgeon's negligence, error, or omission in practice, or by his or her
rendering of unauthorized professional services.

(2)(A) All settlements in the possession, custody, or control of the board shall be disclosed for a licensee in the
low-risk category if there are three or more settlements for that licensee within the last 10 years, except for
settlements by a licensee regardless of the amount paid where (i) the settlement is made as a part of the
settlement of a class claim, (ii) the licensee paid in settlement of the class claim the same amount as the other
licensees in the same class or similarly situated licensees in the same class, and (iii) the settlement was paid in
the context of a case where the complaint that alleged class liability on behalf of the licensee also alleged a
products liability class action cause of action.  All settlements in the possession, custody, or control of the board
shall be disclosed for a licensee in the high-risk category if there are four or more settlements for that licensee
within the last 10 years except for settlements by a licensee regardless of the amount paid where (i) the
settlement is made as a part of the settlement of a class claim, (ii) the licensee paid in settlement of the class
claim the same amount as the other licensees in the same class or similarly situated licensees in the same class,
and (iii) the settlement was paid in the context of a case where the complaint that alleged class liability on
behalf of the licensee also alleged a products liability class action cause of action.  Classification of a licensee
in either a "high-risk category" or a "low-risk category" depends upon the specialty or subspecialty practiced by
the licensee and the designation assigned to that specialty or subspecialty by the Medical Board of California,
as described in subdivision (f).  For the purposes of this paragraph, "settlement" means a settlement of an action
described in paragraph (1) entered into by the licensee on or after January 1, 2003, in an amount of thirty
thousand dollars ($30,000) or more.

(B) The board shall not disclose the actual dollar amount of a settlement but shall put the number and amount of



the settlement in context by doing the following:

(i) Comparing the settlement amount to the experience of other licensees within the same specialty or
subspecialty, indicating if it is below average, average, or above average for the most recent 10-year period.

(ii) Reporting the number of years the licensee has been in practice.

(iii) Reporting the total number of licensees in that specialty or subspecialty, the number of those who have
entered into a settlement agreement, and the percentage that number represents of the total number of licensees
in the specialty or subspecialty.

(3) Current American Board of Medical Specialty certification or board equivalent as certified by the Medical
Board of California, the Osteopathic Medical Board of California, or the California Board of Podiatric
Medicine.

(4) Approved postgraduate training.

(5) Status of the license of a licensee.  By January 1, 2004, the Medical Board of California, the Osteopathic
Medical Board of California, and the California Board of Podiatric Medicine shall adopt regulations defining
the status of a licensee.  The board shall employ this definition when disclosing the status of a licensee pursuant
to Section 2027.

(6) Any summaries of hospital disciplinary actions that result in the termination or revocation of a licensee's
staff privileges for medical disciplinary cause or reason, unless a court finds, in a final judgment, that the peer
review resulting in the disciplinary action was conducted in bad faith and the licensee notifies the board of that
finding.  In addition, any exculpatory or explanatory statements submitted by the licentiate electronically
pursuant to subdivision (f) of that section shall be disclosed.  For purposes of this paragraph, "peer review" has
the same meaning as defined in Section 805.

(c) Notwithstanding any other provision of law, the Medical Board of California, the Osteopathic Medical
Board of California, and the California Board of Podiatric Medicine shall disclose to an inquiring member of
the public information received regarding felony convictions of a physician and surgeon or doctor of podiatric
medicine.

(d) The Medical Board of California, the Osteopathic Medical Board of California, and the California Board of
Podiatric Medicine may formulate appropriate disclaimers or explanatory statements to be included with any
information released, and may by regulation establish categories of information that need not be disclosed to an
inquiring member of the public because that information is unreliable or not sufficiently related to the licensee's
professional practice.  The Medical Board of California, the Osteopathic Medical Board of California, and the
California Board of Podiatric Medicine shall include the following statement when disclosing information
concerning a settlement:

"Some studies have shown that there is no significant correlation between malpractice history and a doctor's
competence.  At the same time, the State of California believes that consumers should have access to
malpractice information.  In these profiles, the State of California has given you information about both the
malpractice settlement history for the doctor's specialty and the doctor's history of settlement payments only if
in the last 10 years, the doctor, if in a low-risk specialty, has three or more settlements or the doctor, if in a
high-risk specialty, has four or more settlements.  The State of California has excluded some class action
lawsuits because those cases are commonly related to systems issues such as product liability, rather than
questions of individual professional competence and because they are brought on a class basis where the
economic incentive for settlement is great.  The State of California has placed payment amounts into three
statistical categories: below average, average, and above average compared to others in the doctor's specialty.
To make the best health care decisions, you should view this information in perspective.  You could miss an
opportunity for high-quality care by selecting a doctor based solely on malpractice history.



When considering malpractice data, please keep in mind:

Malpractice histories tend to vary by specialty.  Some specialties are more likely than others to be the subject of
litigation.  This report compares doctors only to the members of their specialty, not to all doctors, in order to
make an individual doctor's history more meaningful.

This report reflects data only for settlements made on or after January 1, 2003.  Moreover, it includes
information concerning those settlements for a 10-year period only.  Therefore, you should know that a doctor
may have made settlements in the 10 years immediately preceding January 1, 2003, that are not included in this
report.  After January 1, 2013, for doctors practicing less than 10 years, the data covers their total years of
practice.  You should take into account the effective date of settlement disclosure as well as how long the doctor
has been in practice when considering malpractice averages.

The incident causing the malpractice claim may have happened years before a payment is finally made.
Sometimes, it takes a long time for a malpractice lawsuit to settle.  Some doctors work primarily with high-risk
patients.  These doctors may have malpractice settlement histories that are higher than average because they
specialize in cases or patients who are at very high risk for problems.

Settlement of a claim may occur for a variety of reasons that do not necessarily reflect negatively on the
professional competence or conduct of the doctor.  A payment in settlement of a medical malpractice action or
claim should not be construed as creating a presumption that medical malpractice has occurred.

You may wish to discuss information in this report and the general issue of malpractice with your doctor."

(e) The Medical Board of California, the Osteopathic Medical Board of California, and the California Board of
Podiatric Medicine shall, by regulation, develop standard terminology that accurately describes the different
types of disciplinary filings and actions to take against a licensee as described in paragraphs (1) to (5),
inclusive, of subdivision (a).  In providing the public with information about a licensee via the Internet pursuant
to Section 2027, the Medical Board of California, the Osteopathic Medical Board of California, and the
California Board of Podiatric Medicine shall not use the terms "enforcement," "discipline," or similar language
implying a sanction unless the physician and surgeon has been the subject of one of the actions described in
paragraphs (1) to (5), inclusive, of subdivision (a).

(f) The Medical Board of California shall adopt regulations no later than July 1, 2003, designating each
specialty and subspecialty practice area as either high risk or low risk.  In promulgating these regulations, the
board shall consult with commercial underwriters of medical malpractice insurance companies, health care
systems that self-insure physicians and surgeons, and representatives of the California medical specialty
societies.  The board shall utilize the carriers' statewide data to establish the two risk categories and the
averages required by subparagraph (B) of paragraph (2) of subdivision (b).  Prior to issuing regulations, the
board shall convene public meetings with the medical malpractice carriers, self-insurers, and specialty
representatives.

(g) The Medical Board of California, the Osteopathic Medical Board of California, and the California Board of
Podiatric Medicine shall provide each licensee, including a former licensee under subdivision (a), with a copy
of the text of any proposed public disclosure authorized by this section prior to release of the disclosure to the
public.  The licensee shall have 10 working days from the date the board provides the copy of the proposed
public disclosure to propose corrections of factual inaccuracies.  Nothing in this section shall prevent the board
from disclosing information to the public prior to the expiration of the 10-day period.

(h) Pursuant to subparagraph (A) of paragraph (2) of subdivision (b), the specialty or subspecialty information
required by this section shall group physicians by specialty board recognized pursuant to paragraph (5) of
subdivision (h) of Section 651 unless a different grouping would be more valid and the board, in its statement of
reasons for its regulations, explains why the validity of the grouping would be more valid.

CREDIT(S)
(Added by Stats.1993, c. 1267 (S.B.916), § 4.5.  Amended by Stats.1994, c. 1206 (S.B.1775), § 10; Stats.1997,



c. 359 (A.B.103), § 4; Stats.2000, c. 836 (S.B.1554), § 2; Stats.2002, c. 1085 (S.B.1950), § 6; Stats.2006, c. 223
(S.B.1438), § 10; Stats.2010, c. 505 (S.B.700), § 2.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
For letter of intent regarding S.B. 916 (Stats.1993, c. 1267), see Historical and Statutory Notes under

Business and Professions Code § 116.
2006 Legislation
Similar provisions were previously contained in Business and Professions Code § 803, added by

Stats.1993, c. 1267 (S.B.916), § 4, amended by Stats.1995, c. 708 (S.B.609), § 4; Stats.1997, c. 359
(A.B.103), § 3; Stats.2001, c. 728 (S.B.724), § 2; Stats.2005, c. 216 (A.B.268), § 3.

Legislative intent relating to Stats.2006, c. 223 (S.B.1438), see Historical and Statutory Notes under
Business and Professions Code § 125.3.

2003 Main Volume
Former Notes
Former § 803.1, added by Stats.1993, c. 1267 (S.B.916), § 4.3, amended by Stats.1994, c. 1206,

(S.B.1775), § 9, relating to the adoption of regulations by the Medical Board of California and the
Board of Podiatric Medicine, was repealed under its own terms.

Research References

Cross References

Board defined for purposes of this Code, see Business and Professions Code § 22.
Medical Board, see Business and Professions Code § 2001.
Osteopathic Medical Board, see Business and Professions Code §§ 2451 and 3600-1 and 3600-1.5.
Podiatric Medicine Board, see Business and Professions Code § 2222 and § 2460 et seq.

Code Of Regulations References

Definitions related to reporting of settlements, see 16 Cal. Code of Regs. § 1355.31.
Medical Board, requirements for information disclosure, see 16 Cal. Code of Regs. § 1354.5.
Osteopathic Medical Board of California, public disclosure, records retention, see 16 Cal. Code of

Regs. § 1659.35.
Podiatric medicine,

Disclosure of complaints, see 16 Cal. Code of Regs. § 1399.704.
Disclosure of information concerning licensed doctors on the Board's website, see 16 Cal. Code of

Regs. § 1399.706.
Standard terminology describing different types of disciplinary actions, see 16 Cal. Code of Regs. §

1399.702.
Status of licensees, see 16 Cal. Code of Regs. § 1399.701.

Podiatric Medicine Board, requirements for information disclosure, see 16 Cal. Code of Regs. §
1399.700.

Law Review And Journal Commentaries

Public access to physicians' history and background.  Wendy Gable, 29 McGeorge L.Rev. 427
(1998).



Notes Of Decisions

Completion of probation 1
Judicial review 3
Publication of information about enforcement actions 2

1. Completion of probation

Statutes, requiring Medical Board of California to disclose licensees' disciplinary matters to inquiring members
of public and requiring Internet posting of information on licensees, required Board to post on its Web site
information regarding licensee's completion of period of probation imposed by Board, notwithstanding drafting
error purporting to require posting only of discipline imposed in another state. Szold v. Medical Bd. of
California (App. 4 Dist. 2005) 25 Cal.Rptr.3d 665, 127 Cal.App.4th 591. Health  196

2. Publication of information about enforcement actions

Under the statutes providing that the Medical Board must disclose information about "licensees" and "licensed
physicians," the Board must publish information about enforcement actions against a former licensee initiated
while that individual was licensed to practice medicine in California, and must correct those disclosures when
new information becomes available. Fulton v. Medical Bd. of California (App. 2 Dist. 2010) 108 Cal.Rptr.3d
424, 183 Cal.App.4th 1510. Health  196

3. Judicial review

In construing statutes governing Medical Board's duty to disclose information about licensees, the Court of
Appeal would apply its independent judgment, according respect and consideration to the Board's
interpretation. Fulton v. Medical Bd. of California (App. 2 Dist. 2010) 108 Cal.Rptr.3d 424, 183 Cal.App.4th
1510. Health  196; Statutes  219(10)

§ 803.5. Notification of filing against licensee 

     •     Historical Notes     •     Research References

(a) The district attorney, city attorney, or other prosecuting agency shall notify the Medical Board of California,
the Osteopathic Medical Board of California, the California Board of Podiatric Medicine, the State Board of
Chiropractic Examiners, or other appropriate allied health board, and the clerk of the court in which the charges
have been filed, of any filings against a licensee of that board charging a felony immediately upon obtaining
information that the defendant is a licensee of the board.  The notice shall identify the licensee and describe the
crimes charged and the facts alleged.  The prosecuting agency shall also notify the clerk of the court in which
the action is pending that the defendant is a licensee, and the clerk shall record prominently in the file that the
defendant holds a license from one of the boards described above.

(b) The clerk of the court in which a licensee of one of the boards is convicted of a crime shall, within 48 hours
after the conviction, transmit a certified copy of the record of conviction to the applicable board.

CREDIT(S)
(Added by Stats.1990, c. 1597 (S.B.2375), § 3.  Amended by Stats.1993, c. 1267 (S.B.916), §6; Stats.1994, c.
1206 (S.B.1775), § 12; Stats.1995, c. 708 (S.B.609), § 6; Stats.2000, c. 867 (S.B.1988), § 4; Stats.2005, c. 216
(A.B.268), § 4; Stats.2006, c. 223 (S.B.1438), § 13.)

Historical Notes



Historical And Statutory Notes

2006 Legislation
Legislative intent relating to Stats.2006, c. 223 (S.B.1438), see Historical and Statutory Notes under

Business and Professions Code § 125.3.
2003 Main Volume
For letter of intent regarding S.B. 916 (Stats.1993, c. 1267), see Historical and Statutory Notes under

Business and Professions Code § 116.
Stats.2000, c. 867 (S.B.1988), §§ 1 and 2, provide:
"SECTION 1. The Legislature finds and declares that auto theft, auto body repair fraud and other

forms of auto insurance fraud, including staged accidents, cause great economic harm and
personal suffering to the people of California.  The cost of this theft and fraud has been estimated
to be at least $1 billion annually and may be in excess of $9 billion annually.  According to the
Bureau of Automotive Repair, 39 percent of the work it inspects involves fraud, and according to
the California Highway Patrol, insurance fraud and auto theft are linked to organized crime.
Accordingly, the Legislature has determined that it is necessary to increase efforts by state
agencies to combat this type of fraud and to require insurers to strengthen their antifraud efforts.

"SEC. 2. This act shall be known and may be cited as the Anti-Auto Theft and Insurance Fraud Act
of 2000."

Research References

Cross References

"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Chiropractic examiners, see Business and Professions Code § 1000-1.
"City" defined for purposes of this Code, see Business and Professions Code§ 18.
Medical Board, see Business and Professions Code § 2001.
Podiatric Medicine Board, see Business and Professions Code § 2222 and § 2460 et seq.

Collateral References:

Cal Jur 3d Heal Art §99

§ 803.6. Transmittal of felony preliminary hearing transcript or probation report to board 

     •     Historical Notes     •     Research References

(a) The clerk of the court shall transmit any felony preliminary hearing transcript concerning a defendant
licensee to the Medical Board of California, the Osteopathic Medical Board of California, the California Board
of Podiatric Medicine, or other appropriate allied health board, as applicable, where the total length of the
transcript is under 800 pages and shall notify the appropriate board of any proceeding where the transcript
exceeds that length.

(b) In any case where a probation report on a licensee is prepared for a court pursuant to Section 1203 of the
Penal Code, a copy of that report shall be transmitted by the probation officer to the board.

CREDIT(S)
(Added by Stats.1990, c. 1597 (S.B.2375), § 4.  Amended by Stats.1993, c. 1267 (S.B.916), § 7; Stats.2005, c.
216 (A.B.268), § 5.)



Historical Notes

Historical And Statutory Notes

2003 Main Volume
For letter of intent regarding S.B. 916 (Stats.1993, c. 1267), see Historical and Statutory Notes under

Business and Professions Code § 116.

Research References

Cross References

"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Felonies, definitions and penalties, see Penal Code §§ 17 and 18.
Medical Board, see Business and Professions Code § 2001.
Podiatric Medicine Board, see Business and Professions Code § 2222 and § 2460 et seq.

§ 804. Reports to agency; form and contents; copies 

     •     Historical Notes     •     Research References

(a) Any agency to whom reports are to be sent under Section 801, 801. 1, 802, or 803, may develop a prescribed
form for the making of the reports, usage of which it may, but need not, by regulation, require in all cases.

(b) A report required to be made by Sections 801, 801.1, or 802 shall be deemed complete only if it includes the
following information: (1) the name and last known business and residential addresses of every plaintiff or
claimant involved in the matter, whether or not each plaintiff or claimant recovered anything; (2) the name and
last known business and residential addresses of every physician or provider of health care services who was
claimed or alleged to have acted improperly, whether or not that person was a named defendant and whether or
not any recovery or judgment was had against that person; (3) the name, address, and principal place of
business of every insurer providing professional liability insurance as to any person named in (2), and the
insured's policy number; (4) the name of the court in which the action or any part of the action was filed along
with the date of filing and docket number of each action; (5) a brief description or summary of the facts upon
which each claim, charge or judgment rested including the date of occurrence; (6) the names and last known
business and residential addresses of every person who acted as counsel for any party in the litigation or
negotiations, along with an identification of the party whom said person represented; (7) the date and amount of
final judgment or settlement; and (8) any other information the agency to whom the reports are to be sent may,
by regulation, require.

(c) Every person named in the report, who is notified by the board within 60 days of the filing of the report,
shall maintain for the period of three years from the filing of the report any records he or she has as to the
matter in question and shall make those available upon request to the agency with which the report was filed.

CREDIT(S)
(Added by Stats.1975, 2nd Ex.Sess., c. 1, p. 3950, § 2.3.  Amended by Stats.1975, 2nd Ex.Sess., c. 2, p. 3979, §
1.01, eff. Sept. 24, 1975, operative Dec. 12, 1975; Stats.1994, c. 1206 (S.B.1775), § 13; Stats.1995, c. 708
(S.B.609), § 7; Stats.2006, c. 223 (S.B.1438), § 14.)

Historical Notes



Historical And Statutory Notes

2006 Legislation
The provisions formerly contained in subd.(d) of this section, prior to amendment by Stats.2006, c. 223

(S.B.1438), § 14, are now covered by Business and Professions Code § 801.01.
Legislative intent relating to Stats.2006, c. 223 (S.B.1438), see Historical and Statutory Notes under

Business and Professions Code § 125.3.
2003 Main Volume
Operative effect of Stats.1975, 2nd Ex.Sess., c. 2, see Historical and Statutory Notes under Business and

Professions Code § 160.

Research References

Cross References

"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Medical Board of California, see Business and Professions Code § 2001.

§ 804.5. Early intervention, patient safety, or risk management programs 

     •     Historical Notes

The Legislature recognizes that various types of entities are creating, implementing, and maintaining patient
safety and risk management programs that encourage early intervention in order to address known
complications and other unanticipated events requiring medical care.  The Legislature recognizes that some
entities even provide financial assistance to individual patients to help them address these unforeseen health
care concerns.  It is the intent of the Legislature, however, that such financial assistance not limit a patient's
interaction with, or his or her rights before, the Medical Board of California.

Any entity that provides early intervention, patient safety, or risk management programs to patients, or contracts
for those programs for patients, shall not include, as part of any of those programs or contracts, any of the
following:

(a) A provision that prohibits a patient or patients from contacting or cooperating with the board.

(b) A provision that prohibits a patient or patients from filing a complaint with the board.

(c) A provision that requires a patient or patients to withdraw a complaint that has been filed with the board.

CREDIT(S)
(Added by Stats.2009, c. 505 (A.B.1070), § 2.)

Historical Notes

Historical And Statutory Notes

2006 Legislation
Former § 804.5, added by Stats.1995, c. 708 (S.B.609), § 7.5, relating to board requests for medical

records and depositions, was repealed by Stats.2006, c. 223 (S.B.1438), § 15.
2009 Legislation
For cost reimbursement provisions relating to Stats.2009, c. 505 (A.B.1070), see Historical and

Statutory Notes under Business and Professions Code § 801.01.



§ 805. Definitions; specified actions requiring report to relevant agency; timeliness and contents;
confidentiality; liability; fine for failure to make or transmit report 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) As used in this section, the following terms have the following definitions:

(1)(A) "Peer review" means both of the following:

(i) A process in which a peer review body reviews the basic qualifications, staff privileges, employment,
medical outcomes, or professional conduct of licentiates to make recommendations for quality improvement
and education, if necessary, in order to do either or both of the following:

(I) Determine whether a licentiate may practice or continue to practice in a health care facility, clinic, or other
setting providing medical services, and, if so, to determine the parameters of that practice.

(II) Assess and improve the quality of care rendered in a health care facility, clinic, or other setting providing
medical services.

(ii) Any other activities of a peer review body as specified in subparagraph (B).

(B) "Peer review body" includes:

(i) A medical or professional staff of any health care facility or clinic licensed under Division 2 (commencing
with Section 1200) of the Health and Safety Code or of a facility certified to participate in the federal Medicare
Program as an ambulatory surgical center.

(ii) A health care service plan licensed under Chapter 2.2 (commencing with Section 1340) of Division 2 of the
Health and Safety Code or a disability insurer that contracts with licentiates to provide services at alternative
rates of payment pursuant to Section 10133 of the Insurance Code.

(iii) Any medical, psychological, marriage and family therapy, social work, dental, or podiatric professional
society having as members at least 25 percent of the eligible licentiates in the area in which it functions (which
must include at least one county), which is not organized for profit and which has been determined to be exempt
from taxes pursuant to Section 23701 of the Revenue and Taxation Code.

(iv) A committee organized by any entity consisting of or employing more than 25 licentiates of the same class
that functions for the purpose of reviewing the quality of professional care provided by members or employees
of that entity.

(2) "Licentiate" means a physician and surgeon, doctor of podiatric medicine, clinical psychologist, marriage
and family therapist, clinical social worker, or dentist. "Licentiate" also includes a person authorized to practice
medicine pursuant to Section 2113 or 2168.

(3) "Agency" means the relevant state licensing agency having regulatory jurisdiction over the licentiates listed
in paragraph (2).

(4) "Staff privileges" means any arrangement under which a licentiate is allowed to practice in or provide care
for patients in a health facility.  Those arrangements shall include, but are not limited to, full staff privileges,
active staff privileges, limited staff privileges, auxiliary staff privileges, provisional staff privileges, temporary
staff privileges, courtesy staff privileges, locum tenens arrangements, and contractual arrangements to provide
professional services, including, but not limited to, arrangements to provide outpatient services.

(5) "Denial or termination of staff privileges, membership, or employment" includes failure or refusal to renew
a contract or to renew, extend, or reestablish any staff privileges, if the action is based on medical disciplinary



cause or reason.

(6) "Medical disciplinary cause or reason" means that aspect of a licentiate's competence or professional
conduct that is reasonably likely to be detrimental to patient safety or to the delivery of patient care.

(7) "805 report" means the written report required under subdivision (b).

(b) The chief of staff of a medical or professional staff or other chief executive officer, medical director, or
administrator of any peer review body and the chief executive officer or administrator of any licensed health
care facility or clinic shall file an 805 report with the relevant agency within 15 days after the effective date on
which any of the following occur as a result of an action of a peer review body:

(1) A licentiate's application for staff privileges or membership is denied or rejected for a medical disciplinary
cause or reason.

(2) A licentiate's membership, staff privileges, or employment is terminated or revoked for a medical
disciplinary cause or reason.

(3) Restrictions are imposed, or voluntarily accepted, on staff privileges, membership, or employment for a
cumulative total of 30 days or more for any 12-month period, for a medical disciplinary cause or reason.

(c) If a licentiate takes any action listed in paragraph (1), (2), or (3) after receiving notice of a pending
investigation initiated for a medical disciplinary cause or reason or after receiving notice that his or her
application for membership or staff privileges is denied or will be denied for a medical disciplinary cause or
reason, the chief of staff of a medical or professional staff or other chief executive officer, medical director, or
administrator of any peer review body and the chief executive officer or administrator of any licensed health
care facility or clinic where the licentiate is employed or has staff privileges or membership or where the
licentiate applied for staff privileges or membership, or sought the renewal thereof, shall file an 805 report with
the relevant agency within 15 days after the licentiate takes the action.

(1) Resigns or takes a leave of absence from membership, staff privileges, or employment.

(2) Withdraws or abandons his or her application for staff privileges or membership.

(3) Withdraws or abandons his or her request for renewal of staff privileges or membership.

(d) For purposes of filing an 805 report, the signature of at least one of the individuals indicated in subdivision
(b) or (c) on the completed form shall constitute compliance with the requirement to file the report.

(e) An 805 report shall also be filed within 15 days following the imposition of summary suspension of staff
privileges, membership, or employment, if the summary suspension remains in effect for a period in excess of
14 days.

(f) A copy of the 805 report, and a notice advising the licentiate of his or her right to submit additional
statements or other information, electronically or otherwise, pursuant to Section 800, shall be sent by the peer
review body to the licentiate named in the report.  The notice shall also advise the licentiate that information
submitted electronically will be publicly disclosed to those who request the information.

The information to be reported in an 805 report shall include the name and license number of the licentiate
involved, a description of the facts and circumstances of the medical disciplinary cause or reason, and any other
relevant information deemed appropriate by the reporter.

A supplemental report shall also be made within 30 days following the date the licentiate is deemed to have
satisfied any terms, conditions, or sanctions imposed as disciplinary action by the reporting peer review body.
In performing its dissemination functions required by Section 805.5, the agency shall include a copy of a
supplemental report, if any, whenever it furnishes a copy of the original 805 report.

If another peer review body is required to file an 805 report, a health care service plan is not required to file a



separate report with respect to action attributable to the same medical disciplinary cause or reason.  If the
Medical Board of California or a licensing agency of another state revokes or suspends, without a stay, the
license of a physician and surgeon, a peer review body is not required to file an 805 report when it takes an
action as a result of the revocation or suspension.

(g) The reporting required by this section shall not act as a waiver of confidentiality of medical records and
committee reports.  The information reported or disclosed shall be kept confidential except as provided in
subdivision (c) of Section 800 and Sections 803.1 and 2027, provided that a copy of the report containing the
information required by this section may be disclosed as required by Section 805.5 with respect to reports
received on or after January 1, 1976.

(h) The Medical Board of California, the Osteopathic Medical Board of California, and the Dental Board of
California shall disclose reports as required by Section 805.5.

(i) An 805 report shall be maintained electronically by an agency for dissemination purposes for a period of
three years after receipt.

(j) No person shall incur any civil or criminal liability as the result of making any report required by this
section.

(k) A willful failure to file an 805 report by any person who is designated or otherwise required by law to file an
805 report is punishable by a fine not to exceed one hundred thousand dollars ($100,000) per violation.  The
fine may be imposed in any civil or administrative action or proceeding brought by or on behalf of any agency
having regulatory jurisdiction over the person regarding whom the report was or should have been filed.  If the
person who is designated or otherwise required to file an 805 report is a licensed physician and surgeon, the
action or proceeding shall be brought by the Medical Board of California.  The fine shall be paid to that agency
but not expended until appropriated by the Legislature.  A violation of this subdivision may constitute
unprofessional conduct by the licentiate.  A person who is alleged to have violated this subdivision may assert
any defense available at law.  As used in this subdivision, "willful" means a voluntary and intentional violation
of a known legal duty.

(l) Except as otherwise provided in subdivision (k), any failure by the administrator of any peer review body,
the chief executive officer or administrator of any health care facility, or any person who is designated or
otherwise required by law to file an 805 report, shall be punishable by a fine that under no circumstances shall
exceed fifty thousand dollars ($50,000) per violation.  The fine may be imposed in any civil or administrative
action or proceeding brought by or on behalf of any agency having regulatory jurisdiction over the person
regarding whom the report was or should have been filed.  If the person who is designated or otherwise required
to file an 805 report is a licensed physician and surgeon, the action or proceeding shall be brought by the
Medical Board of California.  The fine shall be paid to that agency but not expended until appropriated by the
Legislature.  The amount of the fine imposed, not exceeding fifty thousand dollars ($50,000) per violation, shall
be proportional to the severity of the failure to report and shall differ based upon written findings, including
whether the failure to file caused harm to a patient or created a risk to patient safety; whether the administrator
of any peer review body, the chief executive officer or administrator of any health care facility, or any person
who is designated or otherwise required by law to file an 805 report exercised due diligence despite the failure
to file or whether they knew or should have known that an 805 report would not be filed; and whether there has
been a prior failure to file an 805 report.  The amount of the fine imposed may also differ based on whether a
health care facility is a small or rural hospital as defined in Section 124840 of the Health and Safety Code.

(m) A health care service plan licensed under Chapter 2.2 (commencing with Section 1340) of Division 2 of the
Health and Safety Code or a disability insurer that negotiates and enters into a contract with licentiates to
provide services at alternative rates of payment pursuant to Section 10133 of the Insurance Code, when
determining participation with the plan or insurer, shall evaluate, on a case-by-case basis, licentiates who are
the subject of an 805 report, and not automatically exclude or deselect these licentiates.

CREDIT(S)



(Added by Stats.1987, c. 1044, § 3.  Amended by Stats.1988, c. 419, § 1; Stats.1989, c. 886, § 12; Stats.1989, c.
1070, § 1; Stats.1990, c. 196 (A.B.1565), § 1; Stats.1990, c. 1597 (S.B.2375), § 5; Stats.1991, c. 359
(A.B.1332), § 7; Stats.1993, c. 1267 (S.B.916), § 8; Stats.1995, c. 279 (A.B.1471), § 1; Stats.1997, c. 359
(A.B.103), § 6; Stats.1999, c. 252 (A.B.352), § 2; Stats.2001, c. 614 (S.B.16), § 2; Stats.2002, c. 1012
(S.B.2025), § 3, eff. Sept. 27, 2002; Stats.2006, c. 223 (S.B.1438), § 16; Stats.2009, c. 307 (S.B.821), § 2;
Stats.2010, c. 505 (S.B.700), § 3.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Section 1 of Stats.1987, c. 1044, provides:
"It is the intent of the Legislature to further integrate private and public systems of peer review in the

provision of health services."
The 1989 amendment substituted "Denial or termination of staff privileges, membership, or

employment" for "Denial or termination of privileges"; in subd.(b) inserted "and the chief executive
officer or administrator of any health care facility"; and in subd.(b)(3) inserted "or leave of absence"
twice.

Subordination of legislation by Stats.1989, c. 886 to other legislation enacted during the 1989 calendar
year, effective on or before January 1, 1990, whether enacted prior to or after c. 886, see Historical
Note under Business and Professions Code § 101.

The 1990 amendment substituted "Medical Board of California" for "Board of Medical Quality
Assurance" in subd.(c); inserted "An intentional", and substituted "public offense" for
"misdemeanor" and "not to exceed ten "misdemeanor" and "not to exceed ten thousand dollars
($10,000)" for "of not less than two hundred dollars ($200) nor more than one thousand two hundred
dollars ($1,200) in subd.(e); and added subd.(f).

Effect of amendment of section by two or more acts at the same session of the legislature, see
Government Code § 9605.

Section 39 of Stats.1990, c. 1597 (S.B.2375), provides:
"This act shall be known and may be cited as the Medical Judicial Procedure Improvement Act."
The 1991 amendment, in subd.(c), in the third sentence, inserted "Osteopathic Medical" and substituted

"California" for "Osteopathic Examiners".
The 1993 amendment, in subd.(a)(1)(A), substituted "health care facility or clinic" for "licensed health

care facility"; in subd.(b), substituted "licensed health care facility or clinic" for "health care
facility", twice substituted "15 days" for "30 days" and added the paragraph relating to sending a
copy of the 805 report and a notice by the peer review body to the licentiate named in the report;
redesignated as subds.(c) to (e) former subd.(c); redesignated as subds.(f) to (h) former subds.(d) to
(f); and made other nonsubstantive changes.

For letter of intent regarding S.B. 916 (Stats.1993, c. 1267), see Historical and Statutory Notes under
Business and Professions Code § 116.

The 1995 amendment, in subd.(a)(2), defining licentiate, added the second sentence, referencing § 2113;
and made nonsubstantive changes throughout the section.

Stats.1997, c. 359, in subd.(c), in the second sentence inserted "and Sections 803.1 and 2027".
Stats.1999, c. 252, in subd.(a)(1)(C), inserted "marriage and family therapy, social work" and in

subd.(a)(2), inserted "marriage and family therapist, clinical social worker".
Stats.2001, c. 614 (S.B.16) rewrote this section, which read:
"(a) As used in this section, the following terms have the following definitions:
"(1) "Peer review body' includes:
"(A) A medical or professional staff of any health care facility or clinic licensed under Division 2

(commencing with Section 1200) of the Health and Safety Code or of a facility certified to



participate in the federal Medicare program as an ambulatory surgical center.
"(B) A health care service plan registered under Chapter 2.2 (commencing with Section 1340) of

Division 2 of the Health and Safety Code or a nonprofit hospital service plan regulated under
Chapter 11a (commencing with Section 11491) of Part 2 of Division 2 of the Insurance Code.

"(C) Any medical, psychological, marriage and family therapy, social work, dental, or podiatric
professional society having as members at least 25 percent of the eligible licentiates in the area in
which it functions (which must include at least one county), which is not organized for profit and
which has been determined to be exempt from taxes pursuant to Section 23701 of the Revenue and
Taxation Code.

"(D) A committee organized by any entity consisting of or employing more than 25 licentiates of the
same class which functions for the purpose of reviewing the quality of professional care provided by
members or employees of that entity.

"(2) "Licentiate' means a physician and surgeon, podiatrist, clinical psychologist, marriage and family
therapist, clinical social worker, or dentist."Licentiate' also includes a person authorized to practice
medicine pursuant to Section 2113.

"(3) "Agency' means the relevant state licensing agency having regulatory jurisdiction over the
licentiates listed in paragraph (2).

"(4) "Staff privileges' means any arrangement under which a licentiate is allowed to practice in or
provide care for patients in a health facility.  Those arrangements shall include, but are not limited
to, full staff privileges, active staff privileges, limited staff privileges, auxiliary staff privileges,
provisional staff privileges, temporary staff privileges, courtesy staff privileges, locum tenens
arrangements, and contractual arrangements to provide professional services, including, but not
limited to, arrangements to provide outpatient services.

"(5) "Denial or termination of staff privileges, membership, or employment' includes failure or refusal to
renew a contract or to renew, extend, or reestablish any staff privileges, when the action is based on
medical disciplinary cause or reason.

"(6) "Medical disciplinary cause or reason' means that aspect of a licentiate's competence or professional
conduct which is reasonably likely to be detrimental to patient safety or to the delivery of patient
care.

"(7) "805 report' means the written report required under subdivision (b).
"(b) The chief of staff of a medical or professional staff or other chief executive officer, medical

director, or administrator of any peer review body and the chief executive officer or administrator of
any licensed health care facility or clinic shall file an 805 report with the relevant agency whenever
any of the following actions are taken as a result of a determination of a peer review body:

"(1) A licentiate's application for staff privileges or membership is denied or rejected for a medical
disciplinary cause or reason.

"(2) A licentiate's membership, staff privileges, or employment is terminated or revoked for a medical
disciplinary cause or reason.

"(3) Restrictions are imposed, or voluntarily accepted, on staff privileges, membership, or employment
for a cumulative total of 30 days or more for any 12-month period, for a medical disciplinary cause
or reason.

"In addition to the duty to report as set forth in paragraphs (1), (2), and (3), the peer review body also
has a duty to report under this section a licentiate's resignation or leave of absence from
membership, staff, or employment following notice of an impending investigation based on
information indicating medical disciplinary cause or reason.

"The 805 report shall be filed within 15 days after the effective date of the denial, termination,
restriction, resignation, or leave of absence, or after the exhaustion of administrative procedures,
without regard to any filing for judicial review.

"An 805 report shall also be filed within 15 days following the imposition of summary suspension of
staff privileges, membership, or employment, if the summary suspension remains in effect for a
period in excess of 14 days.

"A copy of the 805 report, and a notice advising the licentiate of his or her right to submit additional



statements or other information pursuant to Section 800, shall be sent by the peer review body to the
licentiate named in the report.

"The information to be reported in an 805 report shall include the name of the licentiate involved, a
description of the facts and circumstances of the medical disciplinary cause or reason, and any other
relevant information deemed appropriate by the reporter.

"A supplemental report shall also be made within 30 days following the date the licentiate is deemed to
have satisfied any terms, conditions, or sanctions imposed as disciplinary action by the reporting
peer review body.  In performing its dissemination functions required by Section 805.5, the agency
shall include a copy of a supplemental report, if any, whenever it furnishes a copy of the original 805
report.

"In those instances where another peer review body is required to file an 805 report, a health care
service plan or nonprofit hospital service plan is not required to file a separate report with respect to
action attributable to the same medical disciplinary cause or reason.

"(c) The reporting required herein shall not act as a waiver of confidentiality of medical records and
committee reports.  The information reported or disclosed shall be kept confidential except as
provided in subdivision (c) of Section 800 and Sections 803.1 and 2027, provided that a copy of the
report containing the information required by this section may be disclosed as required by Section
805.5 with respect to reports received on or after January 1, 1976.

"(d) The Medical Board of California, the Osteopathic Medical Board of California, and the Board of
Dental Examiners shall disclose reports as required by Section 805.5.

"(e) An 805 report shall be maintained by an agency for dissemination purposes for a period of three
years after receipt.

"(f) No person shall incur any civil or criminal liability as the result of making any report required by
this section.

"(g) An intentional failure to make a report pursuant to this section is a public offense punishable by a
fine not to exceed ten thousand dollars ($10,000).

"(h) A failure by the administrator of any peer review body or the chief executive officer or
administrator of any health care facility who is designated to transmit a report pursuant to this
section whether or not the failure is intentional is punishable by a civil penalty not exceeding five
thousand dollars ($5,000) per violation payable to the board with jurisdiction over the licensee in
any action brought by the Attorney General."

Section 1 of Stats.2001, c. 614 (S.B.16), provides:
"The Legislature finds and declares the following:
"(a) Peer review is an essential component of the regulation by certain licensing agencies of the

quality of health care practice in this state and of the health care community's responsibility to
engage in active self-regulation of the quality of health care services provided to Californians.
Because licensed health care practitioners and the administrators of the facilities within which
these licentiates practice are in the best position to observe the quality of health care services
being provided to the public, it is appropriate for licentiates to participate in early intervention
and quality improvement review of their peers.  To this end, it is important for a maximum level
of cooperation to exist between the relevant licensing agencies and peer review bodies.

"(b) To the extent possible, and consistent with the primary duty to protect the public, licensing
agencies shall attempt to investigate information derived from reports filed pursuant to Section
805 of the Business and Professions Code in a manner that is not disruptive of a patient's privacy
or a licentiate's practice.  Specifically, unless an investigation warrants a greater intrusion into a
particular identifiable patient's medical information, a licensing agency shall attempt to conduct
initial reviews by using redacted records and other sources of information.  However, nothing in
this act shall be construed to narrow, qualify, or overrule the authority of a licensing agency to
obtain access to patient information if it is necessary in order to completely and accurately
investigate a report concerning its licentiates."

Governor Davis issued the following signing message regarding Stats.2001, c. 614 (S.B.16):
"To Members of the California State Senate:



"I am signing Senate Bill 16 because the California Medical Board believes it is an important tool for
early detection and intervention of potential problems with physicians and other health care
providers.

"I expect the Boards to implement this bill within their existing resources.
"Sincerely,
"GRAY DAVIS"
Stats.2002, c. 1012 (S.B.2025), in the introductory paragraph of subd.(b), substituted "that occur" for

"which take place" prior to "as a result of an action"; in the introductory paragraph of subd.(c),
substituted "occur after notice of either an impending investigation or the denial or rejection" for
"takes place after notice of either an investigation or the impending denial or rejection"; in subd.(g),
substituted "by this section" for "herein" prior to "shall not act"; and, made nonsubstantive changes
throughout the section.

Urgency effective provisions relating to Stats.2002, c. 1012 (S.B.2025), see Historical and Statutory
Notes under Business and Professions Code § 473.15.

2006 Legislation
Stats.2006, c. 223 (S.B.1438), in subd.(a)(1)(A), substituted "Medicare Program" for "Medicare

program"; in subd.(a)(2), substituted "doctor of podiatric medicine" for "podiatrist"; and in subd.(f),
in the fourth paragraph, in the second sentence, inserted "and surgeon".

Legislative intent relating to Stats.2006, c. 223 (S.B.1438), see Historical and Statutory Notes under
Business and Professions Code § 125.3.

2009 Legislation
Stats.2009, c. 307 (S.B.821), in subd.(a)(2), added "or 2168".
For cost reimbursement provisions relating to Stats.2009, c. 307 (S.B.821), see Historical and Statutory

Notes under Business and Professions Code § 139.
2010 Legislation
Stats.2010, c. 505 (S.B.700), in subd.(a)(1), inserted a new subpar.(A), redesignated the introductory

paragraph of former par.(1) as subpar.(B), and redesignated subpars.(A) to (D) as clauses (B)(i) to
(iv), and in newly designated clause (ii), substituted "licensed under" for "registered under"; in
subd.(b), in the introductory paragraph, substituted "on which any of the following" for "of any of
the following that"; rewrote subd.(c); rewrote the first paragraph of subd.(f); in subd.(i), inserted
"electronically"; and in subd.(m), substituted "licensed under" for "registered under".  Prior to
amendment, subds.(c), and the first paragraph of subd.(f) read:

"(c) The chief of staff of a medical or professional staff or other chief executive officer, medical
director, or administrator of any peer review body and the chief executive officer or administrator of
any licensed health care facility or clinic shall file an 805 report with the relevant agency within 15
days after any of the following occur after notice of either an impending investigation or the denial
or rejection of the application for a medical disciplinary cause or reason:

"(1) Resignation or leave of absence from membership, staff, or employment.
"(2) The withdrawal or abandonment of a licentiate's application for staff privileges or membership.
"(3) The request for renewal of those privileges or membership is withdrawn or abandoned."
"(f) A copy of the 805 report, and a notice advising the licentiate of his or her right to submit additional

statements or other information pursuant to Section 800, shall be sent by the peer review body to the
licentiate named in the report."

2003 Main Volume
Former Notes
Former § 805, added by Stats.1975, 2nd Ex.Sess., c. 1, § 2.3, amended by: Stats.1976, c. 1185, § 2;

Stats.1979, c. 602, § 1; Stats.1983, c. 1092, § 3; Stats.1986, c. 1274, § 1, relating to denial or
restriction of staff or membership privileges, was repealed by Stats.1987, c. 1044, § 2.

Research References



Cross References

Additional notice and hearing requirements, waiver, see Business and Professions Code § 809.6.
Aid and medical assistance, county health systems, peer review, see Welfare and Institutions Code §

14087.58.
Audit and review of license and disciplinary matters, director authority and scope to conduct review,

see Business and Professions Code § 116.
Board defined for purposes of this Code, see Business and Professions Code § 22.
Challenge of action taken or restriction imposed, cost of litigation, prevailing party, see Business

and Professions Code § 809.9.
Clinical social workers, status as health care practitioners, see Business and Professions Code §

4996.
Complaints regarding quality of care, see Business and Professions Code § 2220.08.
Completion of covered services to be provided by health care service plan, covered conditions,

compliance with specified terms and conditions by terminated providers, or nonparticipating
providers, whose services are continued, see Health and Safety Code § 1373.96.

Contracts for Medi-Cal services and case management,
Special commission for Tulare and San Joaquin counties, see Welfare and Institutions Code §

14087.31.
Special county health authorities, see Welfare and Institutions Code § 14087.38.

County defined for purposes of this Code, see Business and Professions Code§ 17.
Criminal conviction, suspension or revocation of license, board authority, see Business and

Professions Code § 490.
Dental Board, see Business and Professions Code § 1600 et seq.
Dentists, status as health care practitioners, see Business and Professions Code § 1626.2.
Director defined for purposes of this Code, see Business and Professions Code § 23.5.
Division of medical quality, duties with respect to this section, see Business and Professions Code

§§ 2220 and 2313.
Documents from disciplinary proceeding resulting in loss of staff or membership privileges, see

Business and Professions Code § 805.1.
Electronic notification and access to reports pursuant to this section, see Business and Professions

Code § 805.6.
Evidence affected or excluded by extrinsic policies, proceedings and records of organized

committees having responsibility of evaluation and improvement of quality of care, see Evidence
Code § 1157.

Final proposed action of peer review body, see Business and Professions Code§ 809.1.
Grant or renewal of staff privileges for certain medical professionals, inquiries concerning reports

pursuant to this section, see Business and Professions Code § 805.5.
Health care service plans, continuation of coverage, acute condition, serious chronic condition, or

pregnancy, see Health and Safety Code § 1373.96.
Health facilities regulations, whistleblower protection, effect on peer review hearings and activities,

see Health and Safety Code § 1278.5.
Hearing concerning final proposed action by peer review body, see Business and Professions Code §

809.2.
Licentiate defined for purposes of this Code, see Business and Professions Code § 23.8.
Life and disability insurance, continuation of coverage, acute condition, serious chronic condition,

or pregnancy, see Insurance Code § 10133.56.
Marriage and family therapists, status as health care practitioners, see Business and Professions

Code § 4980.01.
Medical Board, see Business and Professions Code § 2001.
Mental or physical illness, investigation, peer review body, see Business and Professions Code §

821.5.



Osteopathic Medical Board, see Business and Professions Code §§ 2451 and 3600-1 and 3600-1.5.
Peer review process, see Business and Professions Code § 805.2.
Personal rights, medical staff or membership privilege denial or restriction, immunity from liability

exceptions, see Civil Code § 43.97.
Podiatrists, status as health care practitioners, see Business and Professions Code § 2472.
Practicing without license, registration, or certificate, offense punishable as a misdemeanor, see

Business and Professions Code § 16240.
Professional reporting, central files, inclusion of information pursuant to this section, see Business

and Professions Code § 800.
Providing information indicating board licensee guilty of unprofessional conduct or impaired

because of drug or alcohol abuse or mental illness, see Business and Professions Code § 2318.
Psychologists, status as health care practitioners, see Business and Professions Code § 2904.5.
Retaliation against health care practitioners who advocate for appropriate health care for patients,

see Business and Professions Code § 510.
Rights of parties at hearing concerning final proposed action, see Business and Professions Code §

809.3.
Rights of parties upon completion of hearing concerning final proposed action, see Business and

Professions Code § 809.4.
Suspension of physician and surgeon licenses, setting aside suspensions, hearing on penalty, see

Business and Professions Code § 2310.
Telemedicine, informed consent procedures, see Business and Professions Code§ 2290.5.

Law Review And Journal Commentaries

Chapter 25: Upon review, the California legislature establishes a uniform definition of "licentiate".
Marvin H. Stroud, 40 McGeorge L. Rev. 296 (2009).

Facing the limits on uses of medical and peer review information: Are high technology and
confidentiality on a collision course?  Lowell C. Brown, William Clark Stanton, and Wendy
Payne, 19 Whittier L. Rev. 97 (1997).

The Health Care Quality Improvement Act of 1986: Its history, provisions, applications and
implications.  Susan L. Horner, 16 Am.J.L. & Med. 453 (1990).

The institute of medicine report on reducing medical error and its implications for healthcare
providers and attorneys. David H. Johnson and David W. Shapiro, 12 NO. 5 Health Law. 1
(2000).

Medical staff peer review: Qualifying the qualified privilege provision.  27 Loy. L.A. L. Rev. 357
(1993).

Peer review confidentiality: Those old protections just ain't what they used to be.  Lowell C. Brown,
Robyn Meinhardt, 18 Whittier L. Rev. 99 (1996).

Physicians policing physicians.  Philip L. Merkel, 38 U.S.F. L. Rev. 301 (2004).
Public access to physicians' history and background.  Wendy Gable, 29 McGeorge L.Rev. 427

(1998).
Review of Selected 1990 California Legislation.  22 Pac. L.J. 399 (1991).
The route to the summit: Jurisdiction under the Sherman Act.  Lawrence Silver, Mark E. Field, 4

DePaul Bus.L.J. 429 (1992).

Collateral References:

Witkin, Summary (9th ed) Torts §512
Witkin, Evidence (3d ed) §§1096, 1097
Witkin, Procedure (4th ed) Judgm §197
Cal Jur 3d Heal Art §381
Propriety of hospital's conditioning physician's staff privileges on his carrying professional liability

or malpractice insurance.  7 ALR4th 1238.



Exclusion of, or discrimination against, physician or surgeon by hospital.  28 ALR5th 107.

Notes Of Decisions

Construction and application   1/4 
Construction with other laws   1/2 
Counsel 6
Dissemination of reports 4
Hospital, status of 1
Liability 7
Malicious prosecution 5
Peer review body 3.5
Pleadings 8
Public or private hospitals 1
Punishment 9
Reinstatement, suspension of privilege 3
Reports, dissemination of 4
Review, timing of 10
Suspension of privilege 2, 3

Suspension of privilege - In general 2
Suspension of privilege - Reinstatement 3

Pretermination hearing 4.5
Time for peer review 10

. Construction and application

"Peer review" is the process by which a committee comprised of licensed medical personnel at a hospital
evaluates physicians applying for staff privileges, establishes standards and procedures for patient care, assesses
the performance of physicians currently on staff, and reviews other matters critical to the hospital's functioning.
Kibler v. Northern Inyo County Local Hosp. Dist.(2006) 46 Cal.Rptr.3d 41, 39 Cal.4th 192, 138 P.3d 193, as
modified. Health  270

. Construction with other laws

Evidence related to California statute governing professional standards for state-licensed medical facilities was
not overly prejudicial to defendant United States Air Force (USAF) in female physician's Title VII action
alleging gender discrimination, and thus admission of evidence did not warrant new trial; evidence consisted of
data from website that mentioned but did not include text of statute, and informed physician's understanding
and state of mind as to significance and consequence of abeyance to her future employment opportunities.
Velez v. Roche, N.D.Cal.2004, 335 F.Supp.2d 1022. Federal Civil Procedure  2334

1. Public or private hospitals

As respects the exclusion or expulsion of physicians from staff membership and the procedures requisite thereto
there is little difference legally between public and private hospitals. Lewin v. St. Joseph Hospital of Orange
(App. 4 Dist. 1978) 146 Cal.Rptr. 892, 82 Cal.App.3d 368. Health  271; Health  273

2. Suspension of privilege — In general

Staff privileges, as defined by section of California Business and Professions Code, would be made a condition
of employment for physicians providing clinical care in the California Department of Corrections and
Rehabilitation (CDCR) under court-appointed receiver's proposal to reform peer review process, and to protect
the due process rights of physicians, staff privileges of a physician could not be revoked, as opposed to
temporarily suspended, until after the physician had a pre-deprivation opportunity to respond. Plata v.



Schwarzenegger, N.D.Cal.2008, 556 F.Supp.2d 1087. Constitutional Law  4187; Health  269; Health
 273; Prisons  392

Under statute requiring a report to the California Medical Board or other appropriate agency when staff
privileges including locum tenens arrangements are suspended, "locum tenens" means a physician who acts as a
temporary substitute for another. Bode v. Los Angeles Metropolitan Medical Center (App. 2 Dist. 2009) 94
Cal.Rptr.3d 890, 174 Cal.App.4th 1224, rehearing denied, review denied. Health  257; Health  273

Finding of medical center's appeal board, in rejecting a committee recommendation that physician be reinstated
to medical center call panel, that physician had failed to provide documentary proof of medical malpractice
insurance was sufficiently supported by evidence, regardless of whether physician in fact had such insurance.
Hongsathavij v. Queen of Angels/Hollywood Presbyterian Medical Center (App. 2 Dist. 1998) 73 Cal.Rptr.2d
695, 62 Cal.App.4th 1123. Health  273

Physician was not denied fair procedure in connection with his suspension from, and unsuccessful attempt to
obtain his reinstatement to, a medical center call panel, though final decision on physician's reinstatement was
rendered by medical center's governing board, after medical center administrator had initiated physician's
suspension, and medical center's risk management staff had prosecuted action; none of the people involved in
the process had any overlapping memberships in both the adjudicatory body and the reviewing appeal board.
Hongsathavij v. Queen of Angels/Hollywood Presbyterian Medical Center (App. 2 Dist. 1998) 73 Cal.Rptr.2d
695, 62 Cal.App.4th 1123. Health  273

Regardless of actual bias and merits of discharge, suspension of family practitioner's obstetrical staff privileges
at private hospital violated practitioner's fair procedure rights to an impartial tribunal by virtue of practical
probability of unfairness in the hospital procedure which was commenced by group which included the
instigator of charges, had overlapping membership in the body which reviewed both initial and final decisions
and to which majority of formal adjudicators later belonged. Applebaum v. Board of Directors of Barton
Memorial Hospital (App. 3 Dist. 1980) 163 Cal.Rptr. 831, 104 Cal.App.3d 648. Health  273

3.  —  —  Reinstatement, suspension of privilege

Where family practitioner's obstetrical staff privileges at private hospital were suspended in violation of his fair
procedure rights to an impartial tribunal, trial court's order of reinstatement finding proper administrative
hearing did not usurp hospital's discretion to exclude from its facilities physicians it properly concluded did not
meet its standards. Applebaum v. Board of Directors of Barton Memorial Hospital (App. 3 Dist. 1980) 163
Cal.Rptr. 831, 104 Cal.App.3d 648. Health  275

3.5. Peer review body

Quality assurance committee of county jail mental health services division was "peer review body" covered by
statutory privileges for records of medical peer review bodies and quality assurance committees for county
health facilities; committee was comprised of medical or professional staff of health care facility, and division
employed more than 25 licentiates of same class, as required by statute. County of Los Angeles v. Superior
Court (App. 2 Dist. 2006) 42 Cal.Rptr.3d 390, 139 Cal.App.4th 8, review denied. Privileged Communications
And Confidentiality  422(1)

4. Dissemination of reports

Under statute requiring licensing agencies to keep record of discipline by peer review bodies, Osteopathic
Medical Board was required to confirm, by prima facie showing, reporting entity was peer review entity before
disseminating report under the provision. Shacket v. Osteopathic Medical Board (App. 4 Dist. 1996) 58
Cal.Rptr.2d 715, 51 Cal.App.4th 223, rehearing denied, review denied. Health  270

For purposes of statute authorizing licensing agency to distribute reports completed by peer review bodies,
prima facie showing that reporting entity is peer review body consists of sufficient documentary evidence
which, if uncontradicted, raises reasonable inference that entity is a peer review body as defined in statute.



Shacket v. Osteopathic Medical Board (App. 4 Dist. 1996) 58 Cal.Rptr.2d 715, 51 Cal.App.4th 223, rehearing
denied, review denied. Health  270

Osteopathic Medical Board may not furnish reporting entity's report to requested institutions absent prima facie
showing that entity is peer review body under statute authorizing licensing agencies to furnish reports of peer
review bodies to requesting institutions. Shacket v. Osteopathic Medical Board (App. 4 Dist. 1996) 58
Cal.Rptr.2d 715, 51 Cal.App.4th 223, rehearing denied, review denied. Health  270

Osteopathic Medical Board is not required to provide licentiates hearing on challenges to reporting entity's
status as statutorily defined peer review body, or whether report of peer review body has merit, before
disseminating report under statute authorizing licensing agent to furnish report of peer review body to
requesting institutions. Shacket v. Osteopathic Medical Board (App. 4 Dist. 1996) 58 Cal.Rptr.2d 715, 51
Cal.App.4th 223, rehearing denied, review denied. Health  270

4.5. Pretermination hearing

Physician's staff privileges were terminated for a "medical disciplinary cause or reason" that entitled him to
pretermination hearing; charges alleged physician's disruptive behavior not only antagonized coworkers but
also was likely to be detrimental to patient care. Sahlolbei v. Providence Healthcare, Inc.(App. 4 Dist. 2003) 5
Cal.Rptr.3d 598, 112 Cal.App.4th 1137, review denied, on remand 2004 WL 5608010. Health  273

5. Malicious prosecution

Malicious prosecution action did not lie where, although filing by defendants of a claim with the board of
medical quality assurance concerning the restricted hospital privileges of another physician may have ultimately
resulted in wrongful charges having been brought against plaintiff medical doctor, the charges against plaintiff
were not the result of defendants' use of the judicial process as a vehicle for harassing or vexing the plaintiff.
Hogen v. Valley Hosp.(App. 2 Dist. 1983) 195 Cal.Rptr. 5, 147 Cal.App.3d 119. Malicious Prosecution  12

6. Counsel

This section did not require presence of retained counsel for doctor at hearing before peer review committee.
Gill v. Mercy Hospital (App. 5 Dist. 1988) 245 Cal.Rptr. 304, 199 Cal.App.3d 889, review denied, certiorari
denied 109 S.Ct. 227, 488 U.S. 892, 102 L.Ed.2d 217.

7. Liability

Cause of action for defamation challenges communications and not "conduct," and thus physician's claim of
defamation emanating from a communication of hospital's reports of his suspension to the medical Board of
California and the National Practitioner's Data Bank as required by law fell squarely within statutory privileges
for reports to such regulatory bodies. Joel v. Valley Surgical Center (App. 1 Dist. 1998) 80 Cal.Rptr.2d 247, 68
Cal.App.4th 360. Libel And Slander  39

8. Pleadings

Complaint in which physician who had been removed from health insurer's "preferred provider" lists sued
insurer for violation of Business and Professions Code and "for Violation of Fair Procedure," and alleged that
by removing physician from provider list insurer had deprived physician of a vested property right without a
hearing, in violation of due process of law, and had deprived physician of fair procedure, stated claim for
violation of common law right to fair procedure, despite inartful pleading of complaint. Potvin v. Metropolitan
Life Ins. Co.(2000) 95 Cal.Rptr.2d 496, 22 Cal.4th 1060, 997 P.2d 1153, rehearing denied. Health  294

9. Punishment

Statute establishing penalties to be imposed against administrators of health care entities and of peer review
boards for failing to file a report with State Medical Board when taking adverse actions against physician
indicated that penalty could be imposed only by Attorney General in a court of law; thus, Board did not have



the authority, under statute, to impose a penalty in an administrative proceeding against medical group's
physician-in-chief and administrator for failing to file a timely report regarding suspension and termination of
another physician. Gilliland v. Medical Bd. of California (App. 1 Dist. 2001) 106 Cal.Rptr.2d 863, 89
Cal.App.4th 208. Health  200; Health  270

10. Time for peer review

Under California law, physician was not entitled to peer review prior to denial of staff privileges for lack of
communications skills, unrelated to his medical abilities. Edson v. Valleycare Health System, C.A.9 (Cal.)2001,
21 Fed.Appx. 721, 2001 WL 1345981, Unreported. Health  271

A physician who had been granted 90-day temporary staff privileges at a hospital pending action on her
application for membership on the hospital's medical staff was not an "initial applicant" for purposes of
determining the burden of proof at a peer review hearing, and thus the burden was on the hospital to present
evidence supporting the proposed disciplinary action of suspending and not renewing physician's staff
privileges, even though hospital's grant of temporary privileges to physician would not have placed the burden
of proof on hospital if it had proceeded to consider physician's initial application, where the events allegedly
supporting disciplinary action occurred while physician was working at the hospital. Bode v. Los Angeles
Metropolitan Medical Center (App. 2 Dist. 2009) 94 Cal.Rptr.3d 890, 174 Cal.App.4th 1224, rehearing denied,
review denied. Health  273

§ 805.1. Documents from disciplinary proceeding resulting in loss of staff or membership privileges;
inspection and copying by licensing or certificating agency; disclosure 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) The Medical Board of California, the Osteopathic Medical Board of California, and the Dental Board of
California shall be entitled to inspect and copy the following documents in the record of any disciplinary
proceeding resulting in action that is required to be reported pursuant to Section 805:

(1) Any statement of charges.

(2) Any document, medical chart, or exhibits in evidence.

(3) Any opinion, findings, or conclusions.

(4) Any certified copy of medical records, as permitted by other applicable law.

(b) The information so disclosed shall be kept confidential and not subject to discovery, in accordance with
Section 800, except that it may be reviewed, as provided in subdivision (c) of Section 800, and may be
disclosed in any subsequent disciplinary hearing conducted pursuant to the Administrative Procedure Act
(Chapter 5 (commencing with Section 11500) of Part 1 of Division 3 of Title 2 of the Government Code).

CREDIT(S)
(Added by Stats.1986, c. 1274, § 2.  Amended by Stats.1989, c. 886, § 13; Stats.1991, c. 359 (A.B.1332), § 8;
Stats.2001, c. 614 (S.B.16), § 3; Stats.2010, c. 505 (S.B.700), § 5.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
The 1989 amendment substituted "Medical Board of California" for "Board of Medical Quality

Assurance".



Legislative findings and declarations relating to Stats.2001, c. 614 (S.B.16), see Historical and Statutory
Notes under Business and Professions Code § 805.

Governor's signing message regarding Stats.2001, c. 614 (S.B.16), see Historical and Statutory Notes
under Business and Professions Code § 805.

Research References

Cross References

Board defined for purposes of this Code, see Business and Professions Code § 22.
Dental board, see Business and Professions Code § 1600 et seq.
Medical Board, see Business and Professions Code § 2001.
Osteopathic Medical Board, see Business and Professions Code §§ 2451 and 3600-1 and 3600-1.5.

Law Review And Journal Commentaries

Chapter 25: Upon review, the California legislature establishes a uniform definition of "licentiate".
Marvin H. Stroud, 40 McGeorge L. Rev. 296 (2009).

Peer review confidentiality: Those old protections just ain't what they used to be.  Lowell C. Brown,
Robyn Meinhardt, 18 Whittier L. Rev. 99 (1996).

Notes Of Decisions

Construction with other laws 1

1. Construction with other laws

Statute giving State Medical Board automatic access to principal documents generated in any formal
disciplinary proceedings conducted by hospital against physician was limited additional investigative tool
which was not intended to strip State Board ipso facto of its broad preexisting power under Government Code
to issue subpoenas to investigate all cases of unprofessional conduct, whether or not they result in formal
disciplinary proceedings by hospital. Arnett v. Dal Cielo (1996) 56 Cal.Rptr.2d 706, 14 Cal.4th 4, 923 P.2d 1,
modification denied. Health  217

§ 805.2. Peer review process; comprehensive study; legislative intent; confidentiality 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) It is the intent of the Legislature to provide for a comprehensive study of the peer review process as it is
conducted by peer review bodies defined in paragraph (1) of subdivision (a) of Section 805, in order to evaluate
the continuing validity of Section 805 and Sections 809 to 809.8, inclusive, and their relevance to the conduct
of peer review in California.

(b) The Medical Board of California shall contract with an independent entity to conduct this study that is fair,
objective, and free from bias that is directly familiar with the peer review process and does not advocate
regularly before the board on peer review matters or on physician and surgeon disciplinary matters.

(c) The study by the independent entity shall include, but not be limited to, the following components:

(1) A comprehensive description of the various steps of and decisionmakers in the peer review process as it is
conducted by peer review bodies throughout the state, including the role of other related committees of acute
care health facilities and clinics involved in the peer review process.



(2) A survey of peer review cases to determine the incidence of peer review by peer review bodies, and whether
they are complying with the reporting requirement in Section 805.

(3) A description and evaluation of the roles and performance of various state agencies, including the State
Department of Health Services and occupational licensing agencies that regulate healing arts professionals, in
receiving, reviewing, investigating, and disclosing peer review actions, and in sanctioning peer review bodies
for failure to comply with Section 805.

(4) An assessment of the cost of peer review to licentiates and the facilities which employ them.

(5) An assessment of the time consumed by the average peer review proceeding, including the hearing provided
pursuant to Section 809.2, and a description of any difficulties encountered by either licentiates or facilities in
assembling peer review bodies or panels to participate in peer review decisionmaking.

(6) An assessment of the need to amend Section 805 and Sections 809 to 809.8, inclusive, to ensure that they
continue to be relevant to the actual conduct of peer review as described in paragraph (1), and to evaluate
whether the current reporting requirement is yielding timely and accurate information to aid licensing boards in
their responsibility to regulate and discipline healing arts practitioners when necessary, and to assure that peer
review bodies function in the best interest of patient care.

(7) Recommendations of additional mechanisms to stimulate the appropriate reporting of peer review actions
under Section 805.

(8) Recommendations regarding the Section 809 hearing process to improve its overall effectiveness and
efficiency.

(9) An assessment of the role of medical professionals, using professionals who are experts and are actively
practicing medicine in this state, to review and investigate for the protection of consumers, allegations of
substandard practice or professional misconduct.

(10) An assessment of the process to identify and retain a medical professional with sufficient expertise to
review allegations of substandard practice or professional misconduct by a physician and surgeon, if the peer
review process is discontinued.

(d) The independent entity shall exercise no authority over the peer review processes of peer review bodies.
However, peer review bodies, health care facilities, health care clinics, and health care service plans shall
cooperate with the independent entity in providing raw data, information, and case files as requested in a
mutually agreeable timeframe.

(e) The case files and other information obtained by the independent entity shall be confidential.  The
independent entity shall not release the case files or other information it obtains to any individual, agency, or
entity, including the board, except as aggregate data, examples, or in the final report submitted to the board and
the Legislature, but in no case shall information released under these exemptions be identifiable in any way or
associated with, or related to, a specific facility, individual, or peer review body.

(f) Notwithstanding any other provision of law, information obtained by the independent entity from a peer
review body or from any other person or entity and information otherwise generated by the independent entity,
including, but not limited to, raw data, patient information, case files or records, interviews and records of
interviews, proceedings of a peer review body, and analyses or conclusions of the independent entity, shall not
be subject to discovery or to a subpoena or a subpoena duces tecum and shall not be admissible as evidence in
any court of law in this state.  The information described in this subdivision shall be subject to all other
confidentiality protections and privileges otherwise provided by law.  The independent entity and its employees
and contractors shall assert all of the protections for the information described in this subdivision that may
apply in order to protect the information from disclosure.  However, nothing in this section shall affect
provisions of law relating to otherwise admissible material obtainable from sources other than the independent



entity.

(g) The independent entity shall report to the peer review body any information it obtains from the peer review
body that the independent entity determines should have been reported pursuant to Section 805.  The
independent entity shall include with the report a clear explanation of the reasons it determined that the
information warrants a report under Section 805.  If the peer review body agrees with the independent entity's
determination, the peer review body shall report the information pursuant to Section 805 without being subject
to penalties under subdivision (k) or (l) of Section 805, if the peer review body makes the report to the board
within 30 days of the date the independent entity reported its determination to the peer review body, unless
additional time is required to afford due process or fair hearing rights to the subject of the report as required by
Section 805 and Sections 809.1 and following.

(h) The independent entity shall work in cooperation with and under the general oversight of the Executive
Director of the Medical Board of California and shall submit a written report with its findings and
recommendations to the board and the Legislature no later than July 31, 2008.

(i) Completion of the peer review study pursuant to this section shall be among the highest priorities of the
Medical Board of California, and the board shall ensure that it is completed no later than July 31, 2008.

CREDIT(S)
(Added by Stats.2001, c. 615 (S.B.26), § 2, eff. Oct. 9, 2001.  Amended by Stats.2002, c. 664 (A.B.3034), § 1;
Stats.2002, c. 1079 (S.B.1244), § 2, eff. Sept. 29, 2002; Stats.2005, c. 674 (S.B.231), § 6; Stats.2006, c. 223
(S.B.1438), § 17.)
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Historical And Statutory Notes

2005 Legislation
Legislative intent, and reimbursement provisions, relating to Stats.2005, c. 674 (S.B.231), see Historical

and Statutory Notes under Business and Professions Code § 125.3.
2006 Legislation
Legislative intent relating to Stats.2006, c. 223 (S.B.1438), see Historical and Statutory Notes under

Business and Professions Code § 125.3.
2003 Main Volume
Transfer of certain functions of the Osteopathic Medical Board of California to the Department of

Consumer Affairs and urgency effective provisions relating to Stats.2001, c. 615 (S.B.26), see
Historical and Statutory Notes under Business and Professions Code § 101.

Section 241 of Stats.2002, c. 664 (A.B.3034), provides:
"Any section of any act enacted by the Legislature during the 2002 calendar year that takes effect on or

before January 1, 2003, and that amends, amends and renumbers, adds, repeals and adds, or repeals a
section that is amended, amended and renumbered, added, repealed and added, or repealed by this
act, shall prevail over this act, whether that act is enacted prior to, or subsequent to, the enactment of
this act. The repeal, or repeal and addition, of any article, chapter, part, title, or division of any code
by this act shall not become operative if any section of any other act that is enacted by the
Legislature during the 2002 calendar year and takes effect on or before January 1, 2003, amends,
amends and renumbers, adds, repeals and adds, or repeals any section contained in that article,
chapter, part, title, or division."

Governor Davis issued the following deletion message regarding Stats.2002, c. 1079 (S.B.1244):
"To the Members of the California Legislature:
"I am signing Senate Bill 1244.  However, I am vetoing Section 2 (8)(d) of this measure, which would

authorize the Medical Board of California to expend the first $300,000 deposited in the Contingent
Fund of the Medical Board of California in the 2002-03 fiscal year pursuant to Section 125.3.



Existing law already requires the Board to complete the peer review study for which this funding
would be provided and I do not support appropriating additional funds for this purpose, especially
given the already insecure fiscal condition of the fund.

"Sincerely,
"GRAY DAVIS"
Another § 805.2, as added by Stats.2001, c. 614 (S.B.16), § 4, which was identical to the addition by

Stats.2001, c. 615 (S.B.26), § 2, was repealed by Stats.2002, c. 1079 (S.B.1244), § 3, eff. Sept. 29,
2002.

Research References

Cross References

Audit and review of license and disciplinary matters, director authority and scope to conduct review,
see Business and Professions Code § 116.

"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
"Department" defined for purposes of this Code, see Business and Professions Code § 23.
"Director" defined for purposes of this Code, see Business and Professions Code § 23.5.
"Licentiate" defined for purposes of this Code, see Business and Professions Code § 23.8.

Notes Of Decisions

Construction and application 1

1. Construction and application

"Peer review" is the process by which a committee comprised of licensed medical personnel at a hospital
evaluates physicians applying for staff privileges, establishes standards and procedures for patient care, assesses
the performance of physicians currently on staff, and reviews other matters critical to the hospital's functioning.
Kibler v. Northern Inyo County Local Hosp. Dist.(2006) 46 Cal.Rptr.3d 41, 39 Cal.4th 192, 138 P.3d 193, as
modified. Health  270

§ 805.5. Grant or renewal of staff privileges for certain medical professionals; inquiries concerning 805
reports; exclusions; misdemeanor 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) Prior to granting or renewing staff privileges for any physician and surgeon, psychologist, podiatrist, or
dentist, any health facility licensed pursuant to Division 2 (commencing with Section 1200) of the Health and
Safety Code, or any health care service plan or medical care foundation, or the medical staff of the institution
shall request a report from the Medical Board of California, the Board of Psychology, the Osteopathic Medical
Board of California, or the Dental Board of California to determine if any report has been made pursuant to
Section 805 indicating that the applying physician and surgeon, psychologist, podiatrist, or dentist has been
denied staff privileges, been removed from a medical staff, or had his or her staff privileges restricted as
provided in Section 805.  The request shall include the name and California license number of the physician and
surgeon, psychologist, podiatrist, or dentist.  Furnishing of a copy of the 805 report shall not cause the 805
report to be a public record.

(b) Upon a request made by, or on behalf of, an institution described in subdivision (a) or its medical staff the
board shall furnish a copy of any report made pursuant to Section 805 as well as any additional exculpatory or
explanatory information submitted electronically to the board by the licensee pursuant to subdivision (f) of that



section.  However, the board shall not send a copy of a report (1) if the denial, removal, or restriction was
imposed solely because of the failure to complete medical records, (2) if the board has found the information
reported is without merit, (3) if a court finds, in a final judgment, that the peer review, as defined in Section
805, resulting in the report was conducted in bad faith and the licensee who is the subject of the report notifies
the board of that finding, or (4) if a period of three years has elapsed since the report was submitted.  This
three-year period shall be tolled during any period the licentiate has obtained a judicial order precluding
disclosure of the report, unless the board is finally and permanently precluded by judicial order from disclosing
the report.  If a request is received by the board while the board is subject to a judicial order limiting or
precluding disclosure, the board shall provide a disclosure to any qualified requesting party as soon as
practicable after the judicial order is no longer in force.

If the board fails to advise the institution within 30 working days following its request for a report required by
this section, the institution may grant or renew staff privileges for the physician and surgeon, psychologist,
podiatrist, or dentist.

(c) Any institution described in subdivision (a) or its medical staff that violates subdivision (a) is guilty of a
misdemeanor and shall be punished by a fine of not less than two hundred dollars ($200) nor more than one
thousand two hundred dollars ($1,200).

CREDIT(S)
(Added by Stats.1979, c. 602, p. 1875, § 2.  Amended by Stats.1983, c. 1092, § 4, eff. Sept. 27, 1983, operative
Jan. 1, 1984; Stats.1987, c. 721, § 2; Stats.1989, c. 886, § 14; Stats.1991, c. 359 (A.B.1332), § 9; Stats.1999, c.
655 (S.B.1308), § 3; Stats.2001, c. 614 (S.B.16), § 5; Stats.2010, c. 505 (S.B.700), § 6.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
The 1983 amendment increased the minimum fine from $100.00 to $200.00; and increased the

maximum fine from $600.00 to $1,200.00.
The 1987 amendment, in the provisions relating to requests for copies, allowed requests on behalf of

institutions or medical staffs, and inserted provisions specifying that copies shall not be sent where
the information is without merit or where three years has elapsed since the last report was submitted.

The 1989 amendment substituted the "Medical Board of California" for the "Board of Medical Quality
Assurance".

The 1991 amendment substituted "Osteopathic Medical Board of California" for "Board of Osteopathic
Examiners" and made other essentially nonsubstantive changes.

The 1999 amendment added references to marriage and family therapy and social work in two places.
Stats.2001, c. 614 (S.B.16), in subd.(a), in the first sentence, substituted "Dental Board of California" for

"Board of Dental Examiners"; in subd.(b), substituted "if" for "where" at the beginning of clauses (1)
to (3) in the second sentence and added the last sentence concerning the tolling of the three year
period; and made nonsubstantive changes.

Legislative findings and declarations relating to Stats.2001, c. 614 (S.B.16), see Historical and Statutory
Notes under Business and Professions Code § 805.

Governor's signing message regarding Stats.2001, c. 614 (S.B.16), see Historical and Statutory Notes
under Business and Professions Code § 805.

2010 Legislation
Stats.2010, c. 505 (S.B.700), in subd.(b), rewrote the first paragraph, and in the second paragraph,

substituted " If the board" for "In the event that the board".  Prior to amendment, the first paragraph
of subd.(b) read:

"(b) Upon a request made by, or on behalf of, an institution described in subdivision (a) or its medical
staff, which is received on or after January 1, 1980, the board shall furnish a copy of any report



made pursuant to Section 805.  However, the board shall not send a copy of a report (1) if the denial,
removal, or restriction was imposed solely because of the failure to complete medical records, (2) if
the board has found the information reported is without merit, or (3) if a period of three years has
elapsed since the report was submitted.  This three-year period shall be tolled during any period the
licentiate has obtained a judicial order precluding disclosure of the report, unless the board is finally
and permanently precluded by judicial order from disclosing the report.  In the event a request is
received by the board while the board is subject to a judicial order limiting or precluding disclosure,
the board shall provide a disclosure to any qualified requesting party as soon as practicable after the
judicial order is no longer in force."

Research References

Cross References

Board defined for purposes of this Code, see Business and Professions Code § 22.
Dental Board, see Business and Professions Code § 1600 et seq.
Licentiate defined for purposes of this Code, see Business and Professions Code § 23.8.
Medical Board, see Business and Professions Code § 2001.
Misdemeanors, definition and penalties, see Penal Code §§ 17, 19 and 19.2.
Osteopathic Medical Board, see Business and Professions Code §§ 2451, 3600-1 and 3600-1.5.
Psychology Board, see Business and Professions Code § 2920.

Law Review And Journal Commentaries

Chapter 25: Upon review, the California legislature establishes a uniform definition of "licentiate".
Marvin H. Stroud, 40 McGeorge L. Rev. 296 (2009).

The route to the summit: Jurisdiction under the Sherman Act.  Lawrence Silver, Mark E. Field, 4
DePaul Bus.L.J. 429 (1992).

Collateral References:

Cal Jur 3d Heal Art §399

Notes Of Decisions

Reappointment, generally 1

1. Reappointment, generally

In order for hospital to fulfill its legal duty to its patients, it was obligated to investigate any disclosures that
professional staff member made in application for reappointment, or uncovered in ensuing review process,
which raised questions as to member's quality of care at another hospital, even though his or her competency at
current hospital had not been called into doubt. Webman v. Little Co. of Mary Hospital (App. 2 Dist. 1995) 46
Cal.Rptr.2d 90, 39 Cal.App.4th 592, rehearing denied, review denied. Health  273

Despite fact that physician's record at hospital was unblemished, hospital that was considering physician's
application for reappointment to staff had duty to investigate physician's record at former hospital where
physician's privileges at former hospital had been summarily suspended because of issues relating to care of
patients. Webman v. Little Co. of Mary Hospital (App. 2 Dist. 1995) 46 Cal.Rptr.2d 90, 39 Cal.App.4th 592,
rehearing denied, review denied. Health  273

Hospital that was considering physician's application for reappointment to staff was entitled to satisfy itself that
physician's former hospital had not placed pressure upon physician to resign privileges in lieu of being subject
of report with Board of Medical Quality Assurance where sequence and timing of events between two filed



reports raised questions about possible link between cessation of physician's privileges at former hospital and
it's decision not to take corrective action. Webman v. Little Co. of Mary Hospital (App. 2 Dist. 1995) 46
Cal.Rptr.2d 90, 39 Cal.App.4th 592, rehearing denied, review denied. Health  273

Process by which physician could be reappointed to hospital staff entailed review of patient records at hospital
and elsewhere, and consideration of physician's cooperation with hospital personnel and compliance with
hospital bylaws. Webman v. Little Co. of Mary Hospital (App. 2 Dist. 1995) 46 Cal.Rptr.2d 90, 39 Cal.App.4th
592, rehearing denied, review denied. Health  273

Denial of physician's reappointment to hospital staff was reasonable and necessary where physician actively
interfered with hospital's ability to gather information necessary to adequately assess his competence; physician
neglected to prepare obligatory written explanation about events which led to his suspension and cessation of
privileges at former hospital, he refused to provide oral account of what had transpired, and he resisted
hospital's request to review former hospital's patient charts. Webman v. Little Co. of Mary Hospital (App. 2
Dist. 1995) 46 Cal.Rptr.2d 90, 39 Cal.App.4th 592, rehearing denied, review denied. Health  273

§ 805.6. Electronic notification and access to Section 805 reports 

     •     Historical Notes     •     Research References

(a) The Medical Board of California, the Osteopathic Medical Board, and the Dental Board of California shall
establish a system of electronic notification that is either initiated by the board or can be accessed by qualified
subscribers, and that is designed to achieve early notification to qualified recipients of the existence of new
reports that are filed pursuant to Section 805.

(b) The State Department of Health Services shall notify the appropriate licensing agency of any reporting
violations pursuant to Section 805.

(c) The Department of Managed Health Care shall notify the appropriate licensing agency of any reporting
violations pursuant to Section 805.

CREDIT(S)
(Added by Stats.2001, c. 614 (S.B.16), § 6.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Legislative findings and declarations relating to Stats.2001, c. 614 (S.B.16), see Historical and Statutory

Notes under Business and Professions Code § 805.
Governor's signing message regarding Stats.2001, c. 614 (S.B.16), see Historical and Statutory Notes

under Business and Professions Code § 805.

Research References

Cross References

"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Dental Board, see Business and Professions Code § 1600 et seq.
"Department" defined for purposes of this Code, see Business and Professions Code § 23.
Department of Health Services, generally, see Health and Safety Code § 100100.



Department of Managed Health Care, see Health and Safety Code § 1341.
"Licentiate" defined for purposes of this Code, see Business and Professions Code § 23.8.
Medical Board, see Business and Professions Code § 2001.
Misdemeanors, definition and penalties, see Penal Code §§ 17, 19 and 19.2.
Osteopathic Medical Board, see Business and Professions Code §§ 2451, 3600-1 and 3600-1.5.
Psychology Board, see Business and Professions Code § 2920.

§ 805.7. Pilot program concerning quality problems and resolution through informal educational
intervention; recommendations and report 

     •     Historical Notes     •     Research References

(a) The Medical Board of California shall work with interested parties in the pursuit and establishment of a pilot
program, similar to those proposed by the Citizens Advocacy Center, of early detection of potential quality
problems and resolutions through informal educational interventions.

(b) The Medical Board of California shall report to the Legislature its evaluation and findings and shall include
recommendations regarding the statewide implementation of this pilot program before April 1, 2004.

CREDIT(S)
(Added by Stats.2001, c. 614 (S.B.16), § 7.  Amended by Stats.2002, c. 1012 (S.B.2025), § 4, eff. Sept. 27,
2002.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Legislative findings and declarations relating to Stats.2001, c. 614 (S.B.16), see Historical and Statutory

Notes under Business and Professions Code § 805.
Governor's signing message regarding Stats.2001, c. 614 (S.B.16), see Historical and Statutory Notes

under Business and Professions Code § 805.
Urgency effective provisions relating to Stats.2002, c. 1012 (S.B.2025), see Historical and Statutory

Notes under Business and Professions Code § 473.15.

Research References

Cross References

"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Medical Board of California, see Business and Professions Code § 2001.

§ 806. Statistical report; presentation to legislature 

     •     Historical Notes     •     Research References

Each agency in the department receiving reports pursuant to the preceding sections shall prepare a statistical
report based upon these records for presentation to the Legislature not later than 30 days after the
commencement of each regular session of the Legislature, including by the type of peer review body, and,
where applicable, type of health care facility, the number of reports received and a summary of administrative
and disciplinary action taken with respect to these reports and any recommendations for corrective legislation if



the agency considers legislation to be necessary.

CREDIT(S)
(Added by Stats.1975, 2nd Ex.Sess., c. 1, p. 3950, § 2.3.  Amended by Stats.2001, c. 614 (S.B.16), § 8.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Legislative findings and declarations relating to Stats.2001, c. 614 (S.B.16), see Historical and Statutory

Notes under Business and Professions Code § 805.
Governor's signing message regarding Stats.2001, c. 614 (S.B.16), see Historical and Statutory Notes

under Business and Professions Code § 805.
Derivation: Former § 802, added by Stats.1970, c. 1111, p. 1977, § 1.

Research References

Cross References

"Department" defined for purposes of this Code, see Business and Professions Code § 23.
Public agencies and conditions requiring the preparation or submission of written reports with

respect to this section, see Government Code § 7550.5.

§ 807. Notice of provisions of article 

     •     Historical Notes     •     Research References

Each agency in the department shall notify every person licensed, certified or holding similar authority issued
by it, and the department shall notify every insurance company doing business in this state and every institution
mentioned in Section 805 of the provisions of this article.

CREDIT(S)
(Added by Stats.1975, 2nd Ex.Sess., c. 1, p. 3950, § 2.3.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Derivation: Former § 803, added by Stats.1970, c. 1111, p. 1977, § 1.

Research References

Cross References

"Department" defined for purposes of this Code, see Business and Professions Code § 23.

§ 808. Respiratory care practitioners; reports 



     •     Research References

For purposes of this article, reports affecting respiratory care practitioners required to be filed under Sections
801, 802, and 803 shall be filed with the Respiratory Care Board of California.

CREDIT(S)
(Added by Stats.1987, c. 839, § 1.  Amended by Stats.1994, c. 1274 (S.B.2039), § 1.7.)

Research References

Cross References

"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Respiratory therapy, see Business and Professions Code § 3700 et seq.

§ 808.5. Reports affecting psychologists; filing with Board of Psychology of the Department of Consumer
Affairs 

     •     Research References

For purposes of this article, reports affecting psychologists required to be filed under Sections 801, 801.1, 802,
803, 803.5, and 803.6 shall be filed with the Board of Psychology of the Department of Consumer Affairs.

CREDIT(S)
(Added by Stats.1999, c. 655 (S.B.1308), § 4.)

Research References

Cross References

"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
"Department" defined for purposes of this Code, see Business and Professions Code § 23.
Psychology Board, see Business and Professions Code § 2920 et seq.

§ 809. Legislative findings and declarations 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) The Legislature hereby finds and declares the following:

(1) In 1986, Congress enacted the Health Care Quality Improvement Act of 1986 (42 U.S.C. Sec. 11101 et
seq.), to encourage physicians to engage in effective professional peer review, but giving each state the
opportunity to "opt-out" of some of the provisions of the federal act.

(2) Because of deficiencies in the federal act and the possible adverse interpretations by the courts of the federal
act, it is preferable for California to "opt-out" of the federal act and design its own peer review system.

(3) Peer review, fairly conducted, is essential to preserving the highest standards of medical practice.

(4) Peer review that is not conducted fairly results in harm to both patients and healing arts practitioners by
limiting access to care.



(5) Peer review, fairly conducted, will aid the appropriate state licensing boards in their responsibility to
regulate and discipline errant healing arts practitioners.

(6) To protect the health and welfare of the people of California, it is the policy of the State of California to
exclude, through the peer review mechanism as provided for by California law, those healing arts practitioners
who provide substandard care or who engage in professional misconduct, regardless of the effect of that
exclusion on competition.

(7) It is the intent of the Legislature that peer review of professional health care services be done efficiently, on
an ongoing basis, and with an emphasis on early detection of potential quality problems and resolutions through
informal educational interventions.

(8) Sections 809 to 809.8, inclusive, shall not affect the respective responsibilities of the organized medical staff
or the governing body of an acute care hospital with respect to peer review in the acute care hospital setting.  It
is the intent of the Legislature that written provisions implementing Sections 809 to 809.8, inclusive, in the
acute care hospital setting shall be included in medical staff bylaws that shall be adopted by a vote of the
members of the organized medical staff and shall be subject to governing body approval, which approval shall
not be withheld unreasonably.

(9)(A) The Legislature thus finds and declares that the laws of this state pertaining to the peer review of healing
arts practitioners shall apply in lieu of Section 11101 and following of Title 42 of the United States Code,
because the laws of this state provide a more careful articulation of the protections for both those undertaking
peer review activity and those subject to review, and better integrate public and private systems of peer review.
Therefore, California exercises its right to opt out of specified provisions of the Health Care Quality
Improvement Act relating to professional review actions, pursuant to Section 11111(c)(2)(B) of Title 42 of the
United States Code.  This election shall not affect the availability of any immunity under California law.

(B) The Legislature further declares that it is not the intent or purpose of Sections 809 to 809.8, inclusive, to opt
out of any mandatory national data bank established pursuant to Section 11131 and following of Title 42 of the
United States Code.

(b) For the purpose of this section and Sections 809.1 to 809.8, inclusive, "healing arts practitioner" or
"licentiate" means a physician and surgeon, podiatrist, clinical psychologist, marriage and family therapist,
clinical social worker, or dentist; and "peer review body" means a peer review body as specified in paragraph
(1) of subdivision (a) of Section 805, and includes any designee of the peer review body.

CREDIT(S)
(Added by Stats.1989, c. 336, § 1, eff. Sept. 11, 1989, operative Sept. 11, 1989.  Amended by Stats.2006, c. 538
(S.B.1852), § 3; Stats.2008, c. 25 (A.B.1922), § 1; Stats.2009, c. 140 (A.B.1164), § 3.)

Historical Notes

Historical And Statutory Notes

2006 Legislation
Stats.2006, c. 538 (S.B.1852), made nonsubstantive changes to maintain the code.
Subordination of legislation by Stats.2006, c. 538 (S.B.1852), to other 2006 legislation, see Historical

and Statutory Notes under Business and Professions Code § 690.
2009 Legislation
Stats.2009, c. 140 (A.B.1164), made nonsubstantive changes to maintain the code.
Subordination of legislation by Stats.2009, c. 140 (A.B.1164), to other 2009 legislation, see Historical

and Statutory Notes under Business and Professions Code § 315.
2003 Main Volume
Sections 10 and 11 of Stats.1989, c. 336, provide:



"Sec. 10. In the event that Congress enacts legislation declaring that the federal Health Care Quality
Improvement Act of 1986 [42 U.S.C.A. § 11101 et seq.] is supplemental to, and is not preemptive
of, any immunity or due process right provided by the statutory or decisional law of this state, and
declaring that in the event that any provisions of the federal Health Care Quality Improvement Act
of 1986 conflict with state law, then state law shall prevail; then the provisions of this act opting out
of the federal Health Care Quality Improvement Act of 1986 shall be null and void.

"Sec. 11.(a) Sections 1 and 10 of this act shall become operative at the time this act goes into effect.
"(b) Sections 1.5, 2, 3, 4, 5, 6, 7, 8, 9, and 9.5 shall become operative on January 1, 1990."

Research References

Cross References

Audit and review of license and disciplinary matters, director authority and scope to conduct review,
see Business and Professions Code § 116.

"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Health facilities regulations, whistleblower protection, effect on peer review hearings and activities,

see Health and Safety Code § 1278.5.
Hospital districts, board of directors, hearing procedures, see Health and Safety Code § 32150.
"Licentiate" defined for purposes of this Code, see Business and Professions Code § 23.8.

Law Review And Journal Commentaries

Applicability of the Fair Procedure Doctrine.  Elizabeth L. Crooke, 32 L.A. Law. 18 (June 2009).
Credentialing in the context of integrated delivery systems.  Michael Thornhill, Lowell C. Brown, 16

Whittier L.Rev. 1037 (1995).
Facing the limits on uses of medical and peer review information: Are high technology and

confidentiality on a collision course?  Lowell C. Brown, William Clark Stanton, and Wendy
Payne, 19 Whittier L.Rev. 97 (1997).

Federal organ transplantation policy: A time for reassessment? James F. Blumstein, 22 U.C.Davis
L.Rev. 451 (1989).

The fox guarding the henhouse: How the Health Care Quality Improvement Act of 1986 and state
peer review protection statutes have helped protect bad faith peer review in the medical
community. 18 J. Contemp. Health L. & Pol'y 239 (2001).

Health Care Quality Improvement Act of 1986 and its impact on hospital law. Mark A. Colantonio,
91 W.Va.L.Rev. 91 (1988-1989).

The Health Care Quality Improvement Act of 1986: Its history, provisions, applications and
implications.  Susan L. Horner, 16 Am.J.L. & Med. 453 (1990).

The hospital medical staff: What is its future?  Mark A. Kadzielski, Henry Fenton and Daniel A.
Lang, 16 Whittier L.Rev. 987 (1995).

Medical staff credentialing: Physician challenges to board certification criteria. 18 Am.J.Trial
Advoc. 673 (1995).

Medical staff peer review: Qualifying the qualified privilege provision.  27 Loy.L.A.L.Rev. 357
(1993).

The other side of the "gatekeeping" coin.  Joseph A. Saunders, 18 Whittier L.Rev. 105 (1996).
Physicians policing physicians.  Philip L. Merkel, 38 U.S.F.L.Rev. 301 (2004).
Review of Selected 2008 California Legislation (Chapter 683: Extending whistleblower protections

to members of the medical staff of health facilities).  Regina Cabral Jones, 39 McGeorge L. Rev.
529 (2008).

Review of selected 2009 California Legislation (Chapter 25: Upon review, the California legislature
establishes a uniform definition of "licentiate").  Marvin H. Stroud, 40 McGeorge L. Rev. 296
(2009).



United States Code Annotated

Encouraging good faith professional review activities (Health Care Quality Improvement Act of
1986), see 42 U.S.C.A. § 11101 et seq.

Notes Of Decisions

Authority of commission 6
Construction and application 1
Court authority 10
Due process 2
Exhaustion of remedies 5
Fair procedure 2
Indemnity 7
Mandamus 8
Mandatory nature of procedures 4
Role of court 10
Vesting of rights 3

1. Construction and application

A physician may not be denied hospital staff privileges merely because he or she is argumentative or has
difficulty getting along with other physicians or hospital staff, when those traits do not relate to the quality of
medical care the physician is able to provide. Mileikowsky v. West Hills Hosp. and Medical Center (2009) 91
Cal.Rptr.3d 516, 45 Cal.4th 1259, 203 P.3d 1113, as modified, rehearing denied. Health  271

Because a hospital's disciplinary action may lead to restrictions on the disciplined physician's license to practice
or to the loss of that license, its peer review procedure plays a significant role in protecting the public against
incompetent, impaired, or negligent physicians. Kibler v. Northern Inyo County Local Hosp. Dist.(2006) 46
Cal.Rptr.3d 41, 39 Cal.4th 192, 138 P.3d 193, as modified. Health  270

"Peer review" is the process by which a committee comprised of licensed medical personnel at a hospital
evaluates physicians applying for staff privileges, establishes standards and procedures for patient care, assesses
the performance of physicians currently on staff, and reviews other matters critical to the hospital's functioning.
Kibler v. Northern Inyo County Local Hosp. Dist.(2006) 46 Cal.Rptr.3d 41, 39 Cal.4th 192, 138 P.3d 193, as
modified. Health  270

Physician peer review statute recognizes not only the balance between the rights of the physician to practice his
or her profession and the duty of the hospital to ensure quality care, but also the importance of a fair procedure,
free of arbitrary and discriminatory acts, and statute defines the minimum procedures required and mandates
strict compliance with the procedures outlined. Mileikowsky v. Tenet Healthsystem (App. 2 Dist. 2005) 27
Cal.Rptr.3d 171, 128 Cal.App.4th 531, rehearing denied, review denied, certiorari denied 126 S.Ct. 1166, 546
U.S. 1157, 163 L.Ed.2d 1141. Health  270; Health  271

The statute pertaining to peer review of physicians recognizes not only the balance between the rights of the
physician to practice his or her profession and the duty of the hospital to ensure quality care, but also the
importance of a fair procedure, free of arbitrary and discriminatory acts. Unnamed Physician v. Board of
Trustees of Saint Agnes Medical Center (App. 5 Dist. 2001) 113 Cal.Rptr.2d 309, 93 Cal.App.4th 607,
rehearing denied, as modified, review denied. Health  270

2. Due process

Valid rejection by Chapter 11 debtor-in-possession of executory agreement with cardiologist for provision of
health care services barred cardiologist's claims asserted under California law for breach of the notice



requirements of the agreement, violation of California's common law right to fair procedure, and violation of
California business code's notice and hearing requirements; the valid rejection of the agreement relieved
debtor-in-possession of its obligations to provide notice prior to termination of the agreement. In re Pomona
Valley Medical Group, Inc., C.A.9 (Cal.)2007, 476 F.3d 665. Bankruptcy  3115.1

A physician facing a peer review proceeding is entitled to a fair proceeding. Kaiser Foundation Hospitals v.
Sacramento County Superior Court (App. 3 Dist. 2005) 26 Cal.Rptr.3d 744, 128 Cal.App.4th 85, rehearing
denied, review denied. Health  270

Whatever fair procedure rights physician had with respect to her employment with private institutions arose
from statutes and not from the due process clauses of the state and federal Constitutions. Kaiser Foundation
Hospitals v. Sacramento County Superior Court (App. 3 Dist. 2005) 26 Cal.Rptr.3d 744, 128 Cal.App.4th 85,
rehearing denied, review denied. Constitutional Law  4156; Health  266

Since the actions of a private medical institution are not necessarily those of the state, the controlling concept in
cases involving institutional procedural employment matters is fair procedure and not due process. Kaiser
Foundation Hospitals v. Sacramento County Superior Court (App. 3 Dist. 2005) 26 Cal.Rptr.3d 744, 128
Cal.App.4th 85, rehearing denied, review denied. Constitutional Law  3941; Health  266

The statutory scheme pertaining to peer review of physicians delegates to the private sector the responsibility to
provide fairly conducted peer review in accordance with due process, including notice, discovery and hearing
rights, all specified in the statute. Unnamed Physician v. Board of Trustees of Saint Agnes Medical Center
(App. 5 Dist. 2001) 113 Cal.Rptr.2d 309, 93 Cal.App.4th 607, rehearing denied, as modified, review denied.
Constitutional Law  4187; Health  270

3. Vesting of rights

The right to retain medical staff privileges is a vested right that merits protection over and above that afforded
to other property interests, such as the interest of an initial applicant in obtaining a staff appointment. Sahlolbei
v. Providence Healthcare, Inc.(App. 4 Dist. 2003) 5 Cal.Rptr.3d 598, 112 Cal.App.4th 1137, review denied, on
remand 2004 WL 5608010. Health  273

The full rights of medical staff membership vest upon appointment, subject to divestment upon periodic review
only after a showing of adequate cause for such divestment in a proceeding consistent with minimal due
process, which requires, at least, that a physician be afforded, among other rights, a hearing before the deciding
board, a written statement of the charges against him, and the right to call his own witnesses. Sahlolbei v.
Providence Healthcare, Inc.(App. 4 Dist. 2003) 5 Cal.Rptr.3d 598, 112 Cal.App.4th 1137, review denied, on
remand 2004 WL 5608010. Constitutional Law  4187; Health  273

4. Mandatory nature of procedures

Health care service plan, which sought to terminate physician's provider contract for alleged medical
incompetency, violated physician's rights under statutes governing the peer review hearing process when the
plan terminated physician's contract for his alleged failure to cooperate with the peer review process; effect of
the plan's termination sanction for noncooperation was to let stand the plan's proposed termination for alleged
medical incompetency, and only the hearing panel could impose sanction for noncooperation or discovery
abuse. Lee v. Blue Shield of California (App. 2 Dist. 2007) 65 Cal.Rptr.3d 612, 154 Cal.App.4th 1369, as
modified, rehearing denied. Health  294

The comprehensive procedure governing adverse action by a hospital against a staff physician is mandatory for
acute care hospitals and must be incorporated into their bylaws. Sahlolbei v. Providence Healthcare, Inc.(App. 4
Dist. 2003) 5 Cal.Rptr.3d 598, 112 Cal.App.4th 1137, review denied, on remand 2004 WL 5608010. Health
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5. Exhaustion of remedies



Physician could not obtain damages from health care service plan for wrongful suspension of his provider status
until he exhausted his administrative remedies through the peer review hearing process, and health care service
plan did not forfeit its right to demand that physician comply with the administrative remedy by subverting the
hearing process through its termination of physician's provider contract for alleged noncooperation with the
peer review process. Lee v. Blue Shield of California (App. 2 Dist. 2007) 65 Cal.Rptr.3d 612, 154 Cal.App.4th
1369, as modified, rehearing denied. Health  294

Eight physicians were not likely to be irreparably harmed, as exception to exhaustion requirement, by being
required to pursue their remedies under township hospital's bylaws before bringing litigation challenging denial
of their request to consolidate the hearings by hospital's judicial review committee (JRC) in the peer-review
medical disciplinary cases against the physicians; it was mere speculation that testimony from a crucial witness
would be unavailable at a separate hearing in a physician's disciplinary case, physicians might prevail in JRC
proceedings, and expenses that physicians sought to avoid through consolidated hearing were normal incidents
of administrative process. Eight Unnamed Physicians v. Medical Executive Committee of Medical Staff of
Washington Tp. Hosp.(App. 1 Dist. 2007) 59 Cal.Rptr.3d 100, 150 Cal.App.4th 503, modified on denial of
rehearing, review denied, on remand 2007 WL 5526908. Health  275

Before a doctor may initiate litigation challenging the propriety of a hospital's denial or withdrawal of
privileges, he must exhaust the available internal remedies afforded by the hospital. Eight Unnamed Physicians
v. Medical Executive Committee of Medical Staff of Washington Tp. Hosp.(App. 1 Dist. 2007) 59 Cal.Rptr.3d
100, 150 Cal.App.4th 503, modified on denial of rehearing, review denied, on remand 2007 WL 5526908.
Health  275

Administrative mandamus was the proper remedy to review whether the administrative record of a physician
peer review commission hearing supported the conclusion that physician's conduct during the hearing justified
the sanction of terminating the proceeding; mandate is not only available to review the action of the
commission where there is a hearing, but is the appropriate procedure to test the commission's denial of a
hearing. Mileikowsky v. Tenet Healthsystem (App. 2 Dist. 2005) 27 Cal.Rptr.3d 171, 128 Cal.App.4th 531,
rehearing denied, review denied, certiorari denied 126 S.Ct. 1166, 546 U.S. 1157, 163 L.Ed.2d 1141. Health
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Private hospital's failure to conduct timely hearing for terminated physician's peer review process did not result
in physician's having no viable administrative remedy so as to trigger exception to exhaustion of remedies
requirement when no adequate administrative remedy is available. Kaiser Foundation Hospitals v. Sacramento
County Superior Court (App. 3 Dist. 2005) 26 Cal.Rptr.3d 744, 128 Cal.App.4th 85, rehearing denied, review
denied. Health  266

Exhaustion of administrative remedies applied to terminated physician's causes of action against hospital for
fraud and negligent misrepresentation; so long as administrative peer review process remained unexhausted,
hospital's actions against physician retained imprimatur of propriety. Kaiser Foundation Hospitals v.
Sacramento County Superior Court (App. 3 Dist. 2005) 26 Cal.Rptr.3d 744, 128 Cal.App.4th 85, rehearing
denied, review denied. Fraud  34

Exhaustion of administrative remedies applied to terminated physician's cause of action against hospital for
unfair competition, alleging bad faith in hospital's peer review process, since hospital's actions toward physician
were central to her unfair competition claim. Kaiser Foundation Hospitals v. Sacramento County Superior Court
(App. 3 Dist. 2005) 26 Cal.Rptr.3d 744, 128 Cal.App.4th 85, rehearing denied, review denied. Antitrust And
Trade Regulation  285

6. Authority of commission

Physician peer review hearing officer did not abuse his discretion in terminating the hearing considering
charges of misconduct against a physician, as a sanction for multiple procedural transgressions during the
hearing; physician had been repeatedly sanctioned, repeatedly warned, and repeatedly importuned to treat the
hearing officer and the hearing process with respect, and to respond to discovery and produce exhibits, but he



failed to do so, and by the time the hearing officer imposed the terminating sanction, less severe sanctions had
already been unsuccessfully tried with respect to discovery and exhibits. Mileikowsky v. Tenet Healthsystem
(App. 2 Dist. 2005) 27 Cal.Rptr.3d 171, 128 Cal.App.4th 531, rehearing denied, review denied, certiorari
denied 126 S.Ct. 1166, 546 U.S. 1157, 163 L.Ed.2d 1141. Health  271

Recognition of a physician peer review hearing officer's authority to impose the ultimate sanction of
termination of hearings due to the alleged violation of procedural rules by physician being investigated, does
not mean decisions that are gratuitous or routine will be upheld by courts that are reluctant to deprive a litigant
of the opportunity to have the substantive merits of his or her case be heard except in egregious circumstances;
an extensive record of misbehavior would have to exist to justify a decision to deprive a physician of the peer
review afforded by statute. Mileikowsky v. Tenet Healthsystem (App. 2 Dist. 2005) 27 Cal.Rptr.3d 171, 128
Cal.App.4th 531, rehearing denied, review denied, certiorari denied 126 S.Ct. 1166, 546 U.S. 1157, 163
L.Ed.2d 1141. Health  275

Although physician peer review commission's power to terminate proceedings against a physician as a sanction
for conduct during the hearing was not expressly set forth in the hospital's bylaws, such power was reasonably
inferable from provisions of governing statute or the inherent power of the hearing officer as a judicial or
quasi-judicial officer, where the physician was repeatedly disruptive, disdainful of the hearing officer's
authority, and flagrantly violated the rules pertaining to discovery and documentary exhibits. Mileikowsky v.
Tenet Healthsystem (App. 2 Dist. 2005) 27 Cal.Rptr.3d 171, 128 Cal.App.4th 531, rehearing denied, review
denied, certiorari denied 126 S.Ct. 1166, 546 U.S. 1157, 163 L.Ed.2d 1141. Health  271

7. Indemnity

Private hospital's failure to conduct timely hearing for terminated physician's peer review process did not result
in physician's having no viable administrative remedy so as to trigger exception to exhaustion of remedies
requirement when no adequate administrative remedy is available. Kaiser Foundation Hospitals v. Sacramento
County Superior Court (App. 3 Dist. 2005) 26 Cal.Rptr.3d 744, 128 Cal.App.4th 85, rehearing denied, review
denied. Health  266

A hospital district may not provide unconditional indemnification to non-employee members of its medical staff
involved in litigation arising out of peer review committee activities. Op.Atty.Gen. 05-205 (June 1, 2005), 2005
WL 1317403.

8. Mandamus

Physician's allegations that health care service plan sought to terminate his provider contract due to alleged
medical incompetency, and then subsequently terminated his contract for his alleged failure to cooperate with
the peer review process, resulting in the hearing panel closing the peer review hearing without making any
determination regarding medical competency, stated a cause of action for writ of mandate directing the plan to
set aside its termination of physician's contract, reconvene a peer review hearing, and comply with peer review
statutes, and thus trial court should have treated physician's cause of action for declaratory relief as a petition
for writ of mandate. Lee v. Blue Shield of California (App. 2 Dist. 2007) 65 Cal.Rptr.3d 612, 154 Cal.App.4th
1369, as modified, rehearing denied. Health  294; Mandamus  140; Mandamus  154(2)

Eight physicians had adequate remedy, under township hospital's bylaws, regarding denial of their request to
consolidate the hearings by hospital's judicial review committee (JRC) in the peer-review medical disciplinary
cases against the physicians, and thus, physicians, who had not exhausted that remedy, were not entitled to
traditional mandamus relief; hospital bylaws provided that a JRC decision was appealable to hospital's board of
directors, and physicians were not contesting the validity of bylaws, but instead were challenging the alleged
failure of hospital's medical executive committee (MEC), as physicians' adversary in the disciplinary
proceeding, to follow the bylaws by not acceding to one hearing officer's consolidation ruling. Eight Unnamed
Physicians v. Medical Executive Committee of Medical Staff of Washington Tp. Hosp.(App. 1 Dist. 2007) 59
Cal.Rptr.3d 100, 150 Cal.App.4th 503, modified on denial of rehearing, review denied, on remand 2007 WL



5526908. Mandamus  3(8)

Traditional mandate was the proper remedy to review whether a physician peer review hearing officer had the
authority to suspend the hearing of charges against a physician as a sanction under the hospital's bylaws and/or
the provisions of the Business and Professions Code governing termination of physicians' hospital staff
privileges; failure of administrative agency to provide a hearing required by law or regulation is remedied by a
petition for traditional mandate. Mileikowsky v. Tenet Healthsystem (App. 2 Dist. 2005) 27 Cal.Rptr.3d 171,
128 Cal.App.4th 531, rehearing denied, review denied, certiorari denied 126 S.Ct. 1166, 546 U.S. 1157, 163
L.Ed.2d 1141. Health  275

Administrative mandamus was the proper remedy to review whether the administrative record of a physician
peer review commission hearing supported the conclusion that physician's conduct during the hearing justified
the sanction of terminating the proceeding; mandate is not only available to review the action of the
commission where there is a hearing, but is the appropriate procedure to test the commission's denial of a
hearing. Mileikowsky v. Tenet Healthsystem (App. 2 Dist. 2005) 27 Cal.Rptr.3d 171, 128 Cal.App.4th 531,
rehearing denied, review denied, certiorari denied 126 S.Ct. 1166, 546 U.S. 1157, 163 L.Ed.2d 1141. Health
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10. Role of court

A court's role with respect to a hospital's medical disciplinary procedures is confined to safeguarding basic due
process rights. Eight Unnamed Physicians v. Medical Executive Committee of Medical Staff of Washington Tp.
Hosp.(App. 1 Dist. 2007) 59 Cal.Rptr.3d 100, 150 Cal.App.4th 503, modified on denial of rehearing, review
denied, on remand 2007 WL 5526908. Constitutional Law  4187

§ 809.05. Peer review; limitations; investigation and disciplinary action; direction from governing body;
failure to follow direction 

     •     Historical Notes     •     Research References     •     Notes of Decisions

It is the policy of this state that peer review be performed by licentiates.  This policy is subject to the following
limitations:

(a) The governing bodies of acute care hospitals have a legitimate function in the peer review process.  In all
peer review matters, the governing body shall give great weight to the actions of peer review bodies and, in no
event, shall act in an arbitrary or capricious manner.

(b) In those instances in which the peer review body's failure to investigate, or initiate disciplinary action, is
contrary to the weight of the evidence, the governing body shall have the authority to direct the peer review
body to initiate an investigation or a disciplinary action, but only after consultation with the peer review body.
No such action shall be taken in an unreasonable manner.

(c) In the event the peer review body fails to take action in response to a direction from the governing body, the
governing body shall have the authority to take action against a licentiate.  Such action shall only be taken after
written notice to the peer review body and shall fully comply with the procedures and rules applicable to peer
review proceedings established by Sections 809.1 to 809.6, inclusive.

(d) A governing body and the medical staff shall act exclusively in the interest of maintaining and enhancing
quality patient care.

(e) It is not the intent or purpose of this section to prohibit or discourage public members on state licensing
boards and medical quality review committees from participating in disciplinary actions as authorized by law.

CREDIT(S)
(Added by Stats.1989, c. 336, § 1.5, eff. Sept. 11, 1989, operative Jan. 1, 1990; Stats.1989, c. 354, § 2, operative



Jan. 1, 1990.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Section 3 of Stats.1989, c. 354, provides:
"Section 2 of this bill shall only become operative if (1) both this bill and SB 1211 [c. 336, effective

Sept. 11, 1989, operative Jan. 1, 1990] are enacted and become effective on or before January 1,
1990, (2) each bill adds Section 809.05 to the Business and Professions Code, and (3) this bill is
enacted after SB 1211, in which case Section 809.05 of the Business and Professions Code, as added
by SB 1211, shall remain operative only until the operative date of this bill, at which time Section 2
of this bill shall become operative, and Section 1.5 of SB 1211 shall become inoperative."

Operative date provisions of Stats.1989, c. 336, see Historical and Statutory Notes under Business and
Professions Code § 809.

Research References

Cross References

Audit and review of license and disciplinary matters, director authority and scope to conduct review,
see Business and Professions Code § 116.

"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Health facilities regulations, whistleblower protection, effect on peer review hearings and activities,

see Health and Safety Code § 1278.5.
Hospital districts, board of directors, hearing procedures, see Health and Safety Code § 32150.
"Licentiate" defined for purposes of this Code, see Business and Professions Code § 23.8.
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Facing the limits on uses of medical and peer review information: Are high technology and
confidentiality on a collision course?  Lowell C. Brown, William Clark Stanton, and Wendy
Payne, 19 Whittier L.Rev. 97 (1997).

The Health Care Quality Improvement Act of 1986: Its history, provisions, applications and
implications.  Susan L. Horner, 16 Am.J.L. & Med. 453 (1990).

Medical staff peer review: Qualifying the qualified privilege provision.  27 Loy.L.A.L.Rev. 357
(1993).

Review of Selected 2008 California Legislation (Chapter 683: Extending whistleblower protections
to members of the medical staff of health facilities).  Regina Cabral Jones, 39 McGeorge L. Rev.
529 (2008).
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Witkin, Summary (9th ed) Agency §170D
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Notes Of Decisions

Authority to act 7
Bylaws 4
Deferential judicial review 5
Due process 1



Mandamus 9
Peer review, generally 2
Professional and ethical standards 3
Rule of necessity 6
Termination of employment 8

1. Due process

The statutory scheme pertaining to peer review of physicians delegates to the private sector the responsibility to
provide fairly conducted peer review in accordance with due process, including notice, discovery and hearing
rights, all specified in the statute. Unnamed Physician v. Board of Trustees of Saint Agnes Medical Center
(App. 5 Dist. 2001) 113 Cal.Rptr.2d 309, 93 Cal.App.4th 607, rehearing denied, as modified, review denied.
Constitutional Law  4187; Health  270

2. Peer review, generally

"Peer review" is the process by which a committee comprised of licensed medical personnel at a hospital
evaluates physicians applying for staff privileges, establishes standards and procedures for patient care, assesses
the performance of physicians currently on staff, and reviews other matters critical to the hospital's functioning.
Kibler v. Northern Inyo County Local Hosp. Dist.(2006) 46 Cal.Rptr.3d 41, 39 Cal.4th 192, 138 P.3d 193, as
modified. Health  270

Physician peer review statute recognizes not only the balance between the rights of the physician to practice his
or her profession and the duty of the hospital to ensure quality care, but also the importance of a fair procedure,
free of arbitrary and discriminatory acts, and statute defines the minimum procedures required and mandates
strict compliance with the procedures outlined. Mileikowsky v. Tenet Healthsystem (App. 2 Dist. 2005) 27
Cal.Rptr.3d 171, 128 Cal.App.4th 531, rehearing denied, review denied, certiorari denied 126 S.Ct. 1166, 546
U.S. 1157, 163 L.Ed.2d 1141. Health  270; Health  271

Physician's right to pursue his livelihood free from arbitrary exclusionary practices must be balanced against
other competing interests, including interest of members of public in receiving quality medical care, and duty of
hospital to its patients to provide competent staff physicians; hospital must be free to establish and enforce
selection and review procedures, so long as they do not result in arbitrary or discriminatory practices. Webman
v. Little Co. of Mary Hospital (App. 2 Dist. 1995) 46 Cal.Rptr.2d 90, 39 Cal.App.4th 592, rehearing denied,
review denied. Health  271; Health  273

3. Professional and ethical standards

A hospital is required to establish high professional and ethical standards and to maintain those standards
through careful selection and review of its staff. Unnamed Physician v. Board of Trustees of Saint Agnes
Medical Center (App. 5 Dist. 2001) 113 Cal.Rptr.2d 309, 93 Cal.App.4th 607, rehearing denied, as modified,
review denied. Health  269

4. Bylaws

The hospital's medical staff must adopt bylaws that include formal procedures for the evaluation of staff
applications and credentials, appointments, reappointments, assignment of clinical privileges, appeals
mechanisms and such other subjects or conditions which the medical staff and governing body deem
appropriate; it is these bylaws that govern the parties' administrative rights. Unnamed Physician v. Board of
Trustees of Saint Agnes Medical Center (App. 5 Dist. 2001) 113 Cal.Rptr.2d 309, 93 Cal.App.4th 607,
rehearing denied, as modified, review denied. Health  269

5. Deferential judicial review

Acute care medical center's board of directors accorded requisite great weight to recommendation of peer



review committee, prior to acting to terminate physician's staff privileges and membership; although majority of
committee recommended against termination, board properly accepted committee's findings, insofar as they
involved medical expertise, but rejected inferences that committee majority drew from such findings, and
board's determination that committee had not assessed cumulative weight of evidence presented against
physician fell within board's delegated authority to protect patients. Weinberg v. Cedars-Sinai Medical Center
(App. 2 Dist. 2004) 15 Cal.Rptr.3d 6, 119 Cal.App.4th 1098, review denied. Health  273

In view of language of statute providing that hospital governing boards have legitimate function in peer review
process, decision by acute care medical center's board of directors to terminate physician's staff privileges and
membership, which was contrary to majority recommendation of peer review committee, was subject to
deferential judicial review, provided that board acted within its delegated authority, as board's authority
encompassed final responsibility for quality of its medical staff and care, and board was authorized to exercise
independent judgment upon relevant evidence presented to peer review committee, provided that it accorded
due weight to committee's findings, insofar as such findings reflected domain of expertise of committee
members. Weinberg v. Cedars-Sinai Medical Center (App. 2 Dist. 2004) 15 Cal.Rptr.3d 6, 119 Cal.App.4th
1098, review denied. Health  275

6. Rule of necessity

"Rule of necessity," providing that administrative body's interest in result does not disqualify it from acting
when it has a duty to act, and is the only entity capable of acting, precluded physician's claim that acute care
medical center's board of directors was structurally biased against physician when board acted to terminate his
staff privileges and membership; because ultimate responsibility for ensuring competence of medical staff was
borne by board, rather than medical staff, board was entitled to align its authority with its responsibility and to
render the final decision. Weinberg v. Cedars-Sinai Medical Center (App. 2 Dist. 2004) 15 Cal.Rptr.3d 6, 119
Cal.App.4th 1098, review denied. Health  273

7. Authority to act

Physician peer review hearing officer did not abuse his discretion in terminating the hearing considering
charges of misconduct against a physician, as a sanction for multiple procedural transgressions during the
hearing; physician had been repeatedly sanctioned, repeatedly warned, and repeatedly importuned to treat the
hearing officer and the hearing process with respect, and to respond to discovery and produce exhibits, but he
failed to do so, and by the time the hearing officer imposed the terminating sanction, less severe sanctions had
already been unsuccessfully tried with respect to discovery and exhibits. Mileikowsky v. Tenet Healthsystem
(App. 2 Dist. 2005) 27 Cal.Rptr.3d 171, 128 Cal.App.4th 531, rehearing denied, review denied, certiorari
denied 126 S.Ct. 1166, 546 U.S. 1157, 163 L.Ed.2d 1141. Health  271

Recognition of a physician peer review hearing officer's authority to impose the ultimate sanction of
termination of hearings due to the alleged violation of procedural rules by physician being investigated, does
not mean decisions that are gratuitous or routine will be upheld by courts that are reluctant to deprive a litigant
of the opportunity to have the substantive merits of his or her case be heard except in egregious circumstances;
an extensive record of misbehavior would have to exist to justify a decision to deprive a physician of the peer
review afforded by statute. Mileikowsky v. Tenet Healthsystem (App. 2 Dist. 2005) 27 Cal.Rptr.3d 171, 128
Cal.App.4th 531, rehearing denied, review denied, certiorari denied 126 S.Ct. 1166, 546 U.S. 1157, 163
L.Ed.2d 1141. Health  275

Although physician peer review commission's power to terminate proceedings against a physician as a sanction
for conduct during the hearing was not expressly set forth in the hospital's bylaws, such power was reasonably
inferable from provisions of governing statute or the inherent power of the hearing officer as a judicial or
quasi-judicial officer, where the physician was repeatedly disruptive, disdainful of the hearing officer's
authority, and flagrantly violated the rules pertaining to discovery and documentary exhibits. Mileikowsky v.
Tenet Healthsystem (App. 2 Dist. 2005) 27 Cal.Rptr.3d 171, 128 Cal.App.4th 531, rehearing denied, review
denied, certiorari denied 126 S.Ct. 1166, 546 U.S. 1157, 163 L.Ed.2d 1141. Health  271



Hospital governing bodies are authorized by statute to act in all peer review proceedings, and not only when no
peer review body initiates disciplinary action against physician. Weinberg v. Cedars-Sinai Medical Center
(App. 2 Dist. 2004) 15 Cal.Rptr.3d 6, 119 Cal.App.4th 1098, review denied. Health  270; Health  273

8. Termination of employment

Statutory peer review process for physicians applies to the termination of a physician's employment as well as
the restriction or revocation of a physician's hospital privileges. Kaiser Foundation Hospitals v. Sacramento
County Superior Court (App. 3 Dist. 2005) 26 Cal.Rptr.3d 744, 128 Cal.App.4th 85, rehearing denied, review
denied. Health  266; Health  273

9. Mandamus

Administrative mandamus was the proper remedy to review whether the administrative record of a physician
peer review commission hearing supported the conclusion that physician's conduct during the hearing justified
the sanction of terminating the proceeding; mandate is not only available to review the action of the
commission where there is a hearing, but is the appropriate procedure to test the commission's denial of a
hearing. Mileikowsky v. Tenet Healthsystem (App. 2 Dist. 2005) 27 Cal.Rptr.3d 171, 128 Cal.App.4th 531,
rehearing denied, review denied, certiorari denied 126 S.Ct. 1166, 546 U.S. 1157, 163 L.Ed.2d 1141. Health
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Traditional mandate was the proper remedy to review whether a physician peer review hearing officer had the
authority to suspend the hearing of charges against a physician as a sanction under the hospital's bylaws and/or
the provisions of the Business and Professions Code governing termination of physicians' hospital staff
privileges; failure of administrative agency to provide a hearing required by law or regulation is remedied by a
petition for traditional mandate. Mileikowsky v. Tenet Healthsystem (App. 2 Dist. 2005) 27 Cal.Rptr.3d 171,
128 Cal.App.4th 531, rehearing denied, review denied, certiorari denied 126 S.Ct. 1166, 546 U.S. 1157, 163
L.Ed.2d 1141. Health  275

§ 809.1. Final proposed action of peer review body; written notice; content 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) A licentiate who is the subject of a final proposed action of a peer review body for which a report is required
to be filed under Section 805 shall be entitled to written notice as set forth in subdivisions (b) and (c).  For the
purposes of this section, the "final proposed action" shall be the final decision or recommendation of the peer
review body after informal investigatory activity or prehearing meetings, if any.

(b) The peer review body shall give the licentiate written notice of the final proposed action.  This notice shall
include all the following information:

(1) That an action against the licentiate has been proposed by the peer review body which, if adopted, shall be
taken and reported pursuant to Section 805.

(2) The final proposed action.

(3) That the licentiate has the right to request a hearing on the final proposed action.

(4) The time limit, within which to request such a hearing.

(c) If a hearing is requested on a timely basis, the peer review body shall give the licentiate a written notice
stating all of the following:

(1) The reasons for the final proposed action taken or recommended, including the acts or omissions with which
the licentiate is charged.



(2) The place, time, and date of the hearing.

CREDIT(S)
(Added by Stats.1989, c. 336, § 2, eff. Sept. 11, 1989, operative Jan. 1, 1990.)

Application

For application of this section to peer review proceedings, see Business and
Professions Code § 809.7.

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Operative date provisions of Stats.1989, c. 336, see Historical and Statutory Notes under Business and

Professions Code § 809.

Research References

Cross References

Audit and review of license and disciplinary matters, director authority and scope to conduct review,
see Business and Professions Code § 116.

Health facilities regulations, whistleblower protection, effect on peer review hearings and activities,
see Health and Safety Code § 1278.5.

Hospital districts, board of directors, hearing procedures, see Health and Safety Code § 32150.
"Licentiate" defined for purposes of this Code, see Business and Professions Code § 23.8.

Law Review And Journal Commentaries

Facing the limits on uses of medical and peer review information: Are high technology and
confidentiality on a collision course?  Lowell C. Brown, William Clark Stanton, and Wendy
Payne, 19 Whittier L.Rev. 97 (1997).

The Health Care Quality Improvement Act of 1986: Its history, provisions, applications and
implications.  Susan L. Horner, 16 Am.J.L. & Med. 453 (1990).

Medical staff peer review: Qualifying the qualified privilege provision.  27 Loy.L.A.L.Rev. 357
(1993).

Physician terminations in managed care: Why are they occurring?  How do we ensure they are just?
Aynah V. Askansas, J.D., 6 Health Matrix 167 (1996).

Review of Selected 2008 California Legislation (Chapter 683: Extending whistleblower protections
to members of the medical staff of health facilities).  Regina Cabral Jones, 39 McGeorge L. Rev.
529 (2008).

Collateral References:

The Rutter Group, Alternative Dispute Resolution (Knight, Fannin & Disco) §3:260

Notes Of Decisions

Authority of hearing officers 1.5
Bylaws 2
Exhaustion of administrative remedies 3



Final proposed action 4
Hearing officers, authority of 1.5
Informal investigations 1
Preliminary injunction, continuing harm 8
Preliminary injunction, generally 7.5
Presumptions and burden of proof 7
Pretermination hearing, failure to offer 6
Pretermination hearing, right to 5.5
Procedural due process   1/2 
Termination of hearing 9
Vesting of rights 5

. Procedural due process

Once appointed to hospital medical staff, physician may not be denied reappointment absent hearing and other
procedural prerequisites consistent with minimal due process protections. Sahlolbei v. Providence Healthcare,
Inc.(App. 4 Dist. 2003) 5 Cal.Rptr.3d 598, 112 Cal.App.4th 1137, review denied, on remand 2004 WL
5608010. Constitutional Law  4187

1. Informal investigations

A peer review committee may informally investigate a complaint or an incident involving a staff physician; if
the committee proposes to recommend that the privileges of the physician be restricted or revoked because of
the manner in which he or she exercised those privileges, the physician is entitled to written notice of the
charges and may request a formal hearing. Unnamed Physician v. Board of Trustees of Saint Agnes Medical
Center (App. 5 Dist. 2001) 113 Cal.Rptr.2d 309, 93 Cal.App.4th 607, rehearing denied, as modified, review
denied. Health  273

1.5. Authority of hearing officers

In order to ensure that the hearings concerning final proposed action by a medical peer review body proceed in
an orderly fashion, hearing officers must have the power to control the parties and prevent deliberately
disruptive and delaying tactics. Mileikowsky v. West Hills Hosp. Medical Center (App. 2 Dist. 2007) 64
Cal.Rptr.3d 888, 154 Cal.App.4th 752. Health  270

2. Bylaws

Peer review bylaws provided physician with adequate information concerning the nature of the acts and
omissions which formed the basis for the hospital's concerns regarding infection rate among physician's
patients, and thus due process was not violated; physician's infection rate was four times higher than the
national rate for physicians in his specialty, and case summaries provided facts sufficient to place doctor on
notice that hospital believed substandard practice was the cause of the infection rate. Unnamed Physician v.
Board of Trustees of Saint Agnes Medical Center (App. 5 Dist. 2001) 113 Cal.Rptr.2d 309, 93 Cal.App.4th 607,
rehearing denied, as modified, review denied. Constitutional Law  4187; Health  270

3. Exhaustion of administrative remedies

Physician who is challenging the propriety of a hospital's denial or withdrawal of staff privileges must pursue
the internal remedies afforded by that hospital to a final decision on the merits before resorting to the courts for
relief. Sahlolbei v. Providence Healthcare, Inc.(App. 4 Dist. 2003) 5 Cal.Rptr.3d 598, 112 Cal.App.4th 1137,
review denied, on remand 2004 WL 5608010. Health  275

4. Final proposed action

Under statutes governing hearings concerning final proposed action by a medical peer review body, actions of



hearing officers are not mere recommendations to governing board, but may constitute decisions. Mileikowsky
v. West Hills Hosp. Medical Center (App. 2 Dist. 2007) 64 Cal.Rptr.3d 888, 154 Cal.App.4th 752. Health 
270

Under statute requiring that physician be afforded hearing before "final proposed action" of peer review body,
physician is entitled to hearing before proposed action is implemented; action that has already been taken is not
a proposed action merely because it may be overturned in a subsequent hearing. Sahlolbei v. Providence
Healthcare, Inc.(App. 4 Dist. 2003) 5 Cal.Rptr.3d 598, 112 Cal.App.4th 1137, review denied, on remand 2004
WL 5608010. Health  273

5. Vesting of rights

The right to retain medical staff privileges is a vested right that merits protection over and above that afforded
to other property interests, such as the interest of an initial applicant in obtaining a staff appointment. Sahlolbei
v. Providence Healthcare, Inc.(App. 4 Dist. 2003) 5 Cal.Rptr.3d 598, 112 Cal.App.4th 1137, review denied, on
remand 2004 WL 5608010. Health  273

5.5. Pretermination hearing, right to

Physician's staff privileges were terminated for a "medical disciplinary cause or reason" that entitled him to
pretermination hearing; charges alleged physician's disruptive behavior not only antagonized coworkers but
also was likely to be detrimental to patient care. Sahlolbei v. Providence Healthcare, Inc.(App. 4 Dist. 2003) 5
Cal.Rptr.3d 598, 112 Cal.App.4th 1137, review denied, on remand 2004 WL 5608010. Health  273

6. Pretermination hearing, failure to offer

Hospital's failure to afford physician a hearing before terminating his staff privileges excused physician from
pursuing hospital's internal remedy of a post-termination hearing before seeking preliminary injunction to
enforce his right to a pretermination hearing. Sahlolbei v. Providence Healthcare, Inc.(App. 4 Dist. 2003) 5
Cal.Rptr.3d 598, 112 Cal.App.4th 1137, review denied, on remand 2004 WL 5608010. Injunction  138.37

7. Presumptions and burden of proof

In order to show a likelihood of prevailing on the merits, physician seeking preliminary injunction to require
hospital to provide a hearing before terminating his staff privileges, did not have to establish a probability that
hospital lacked cause to terminate him, but only that it should have provided him with a pretermination hearing.
Sahlolbei v. Providence Healthcare, Inc.(App. 4 Dist. 2003) 5 Cal.Rptr.3d 598, 112 Cal.App.4th 1137, review
denied, on remand 2004 WL 5608010. Injunction  138.37

7.5. Preliminary injunction, generally

Physician whose hospital staff privileges were terminated without a hearing established that harm to him
resulting from denial of preliminary injunction requiring hearing outweighed harm to hospital if injunction were
granted; hospital had an effective remedy if physician in fact posed a serious risk to patients in form of
procedures for immediate suspension, while denial of physician's reappointment without a hearing left him
effectively unable to practice his profession as a surgeon, notwithstanding the lack of any finding that he posed
any immediate danger to patients. Sahlolbei v. Providence Healthcare, Inc.(App. 4 Dist. 2003) 5 Cal.Rptr.3d
598, 112 Cal.App.4th 1137, review denied, on remand 2004 WL 5608010. Injunction  138.37

In weighing the relative harms to plaintiff and defendant that would result from preliminary injunction, a court
should consider such things as the inadequacy of other remedies. Sahlolbei v. Providence Healthcare, Inc.(App.
4 Dist. 2003) 5 Cal.Rptr.3d 598, 112 Cal.App.4th 1137, review denied, on remand 2004 WL 5608010.
Injunction  138.15

When the doctrine of relative hardship or balancing conveniences is invoked as a defense to preliminary
injunctive relief, proof of irreparable injury to defendant is a necessary element of the defense. Sahlolbei v.
Providence Healthcare, Inc.(App. 4 Dist. 2003) 5 Cal.Rptr.3d 598, 112 Cal.App.4th 1137, review denied, on



remand 2004 WL 5608010. Injunction  138.15

Where denial of preliminary injunction could have been based on a finding that the interim harm to the plaintiff
did not outweigh the harm to the defendant, the denial must be affirmed if such an implied finding did not
constitute an abuse of discretion. Sahlolbei v. Providence Healthcare, Inc.(App. 4 Dist. 2003) 5 Cal.Rptr.3d
598, 112 Cal.App.4th 1137, review denied, on remand 2004 WL 5608010. Injunction  138.15

8. Preliminary injunction, continuing harm

The principle that preliminary injunction will not issue to restrain a completed act did not preclude physician
from seeking an injunction to require hospital to afford him a hearing before terminating his staff privileges; the
harm physician sought to prevent, his exclusion from the staff without a prior hearing, continued as long as his
staff privileges remained terminated, and continuation of the harm could be prevented by reinstating his
privileges and ordering a hearing as a prerequisite to any subsequent termination. Sahlolbei v. Providence
Healthcare, Inc.(App. 4 Dist. 2003) 5 Cal.Rptr.3d 598, 112 Cal.App.4th 1137, review denied, on remand 2004
WL 5608010. Injunction  138.37

9. Termination of hearing

Hearing officer in hearings concerning final proposed action by a medical peer review body is not authorized to
prematurely terminate a hearing based on a party's conduct in disobeying the hearing officer's orders or for
engaging in disruptive behavior; terminating hearing prior to its conclusion has operative effect of allowing
final proposed action to stand, and statute expressly states that hearing officer is not entitled to vote.
Mileikowsky v. West Hills Hosp. Medical Center (App. 2 Dist. 2007) 64 Cal.Rptr.3d 888, 154 Cal.App.4th 752.
Health  270

§ 809.2. Hearing concerning final proposed action by peer review body; procedures; voir dire; inspection
of documents; decision; witnesses; continuances; commencement 

     •     Historical Notes     •     Research References     •     Notes of Decisions

If a licentiate timely requests a hearing concerning a final proposed action for which a report is required to be
filed under Section 805, the following shall apply:

(a) The hearing shall be held, as determined by the peer review body, before a trier of fact, which shall be an
arbitrator or arbitrators selected by a process mutually acceptable to the licentiate and the peer review body, or
before a panel of unbiased individuals who shall gain no direct financial benefit from the outcome, who have
not acted as an accuser, investigator, factfinder, or initial decisionmaker in the same matter, and which shall
include, where feasible, an individual practicing the same specialty as the licentiate.

(b) If a hearing officer is selected to preside at a hearing held before a panel, the hearing officer shall gain no
direct financial benefit from the outcome, shall not act as a prosecuting officer or advocate, and shall not be
entitled to vote.

(c) The licentiate shall have the right to a reasonable opportunity to voir dire the panel members and any
hearing officer, and the right to challenge the impartiality of any member or hearing officer.  Challenges to the
impartiality of any member or hearing officer shall be ruled on by the presiding officer, who shall be the
hearing officer if one has been selected.

(d) The licentiate shall have the right to inspect and copy at the licentiate's expense any documentary
information relevant to the charges which the peer review body has in its possession or under its control, as
soon as practicable after the receipt of the licentiate's request for a hearing.  The peer review body shall have the
right to inspect and copy at the peer review body's expense any documentary information relevant to the
charges which the licentiate has in his or her possession or control as soon as practicable after receipt of the



peer review body's request.  The failure by either party to provide access to this information at least 30 days
before the hearing shall constitute good cause for a continuance.  The right to inspect and copy by either party
does not extend to confidential information referring solely to individually identifiable licentiates, other than the
licentiate under review.  The arbitrator or presiding officer shall consider and rule upon any request for access
to information, and may impose any safeguards the protection of the peer review process and justice requires.

(e) When ruling upon requests for access to information and determining the relevancy thereof, the arbitrator or
presiding officer shall, among other factors, consider the following:

(1) Whether the information sought may be introduced to support or defend the charges.

(2) The exculpatory or inculpatory nature of the information sought, if any.

(3) The burden imposed on the party in possession of the information sought, if access is granted.

(4) Any previous requests for access to information submitted or resisted by the parties to the same proceeding.

(f) At the request of either side, the parties shall exchange lists of witnesses expected to testify and copies of all
documents expected to be introduced at the hearing.  Failure to disclose the identity of a witness or produce
copies of all documents expected to be produced at least 10 days before the commencement of the hearing shall
constitute good cause for a continuance.

(g) Continuances shall be granted upon agreement of the parties or by the arbitrator or presiding officer on a
showing of good cause.

(h) A hearing under this section shall be commenced within 60 days after receipt of the request for hearing, and
the peer review process shall be completed within a reasonable time, after a licentiate receives notice of a final
proposed action or an immediate suspension or restriction of clinical privileges, unless the arbitrator or
presiding officer issues a written decision finding that the licentiate failed to comply with subdivisions (d) and
(e) in a timely manner, or consented to the delay.

CREDIT(S)
(Added by Stats.1989, c. 336, § 3, eff. Sept. 11, 1989, operative Jan. 1, 1990.)
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. Construction and application

Under the statute on a hearing concerning final proposed action by a medical peer review body, the provision
that the "hearing officer is not entitled to vote" refers necessarily to a vote on the merits, i.e., whether the final
proposed action should be affirmed or vacated. Mileikowsky v. West Hills Hosp. Medical Center (App. 2 Dist.
2007) 64 Cal.Rptr.3d 888, 154 Cal.App.4th 752. Health  270

Physician peer review statute recognizes not only the balance between the rights of the physician to practice his
or her profession and the duty of the hospital to ensure quality care, but also the importance of a fair procedure,
free of arbitrary and discriminatory acts, and statute defines the minimum procedures required and mandates
strict compliance with the procedures outlined. Mileikowsky v. Tenet Healthsystem (App. 2 Dist. 2005) 27



Cal.Rptr.3d 171, 128 Cal.App.4th 531, rehearing denied, review denied, certiorari denied 126 S.Ct. 1166, 546
U.S. 1157, 163 L.Ed.2d 1141. Health  270; Health  271

1. Discovery — In general

Statute governing hearings concerning final proposed action by peer review body provides for the right to
"inspect and copy," and does not impose a duty to produce the requested documents; if either party is not in
possession of the documents but controls them in the sense of being able to authorize their release by a third
party, it is sufficient if the release is authorized, leaving it to the requesting party to inspect and copy the
documents in the possession of the third party. Mileikowsky v. West Hills Hosp. Medical Center (App. 2 Dist.
2007) 64 Cal.Rptr.3d 888, 154 Cal.App.4th 752. Health  270

The right to inspect and copy documentary information granted to the parties to a hearing concerning a final
proposed action by a medical peer review body is not subject to the Civil Discovery Act. Mileikowsky v. West
Hills Hosp. Medical Center (App. 2 Dist. 2007) 64 Cal.Rptr.3d 888, 154 Cal.App.4th 752. Health  270

Physician's right of production, in peer review process alleging substandard care by physician, extended only to
those documents relevant to the charges which the peer review body had in its possession or under its control,
and was not a broad documentary discovery right; physician was given copies of every chart mentioned in the
notice of charges, the full comments of all initial reviewers, and the name and full report of the external
reviewer. Unnamed Physician v. Board of Trustees of Saint Agnes Medical Center (App. 5 Dist. 2001) 113
Cal.Rptr.2d 309, 93 Cal.App.4th 607, rehearing denied, as modified, review denied. Health  270

2.  —  — Computer programs, discovery

Physician brought before peer review committee was not entitled to information from hospital regarding
hospital's confidential licensing agreements with software owner; software was used to identify medical files
which fell outside the standards the hospital set into the computer program, the evidence requested was of
marginal relevance to the hearing, and releasing the information would subject hospital to legal action from
software owner. Unnamed Physician v. Board of Trustees of Saint Agnes Medical Center (App. 5 Dist. 2001)
113 Cal.Rptr.2d 309, 93 Cal.App.4th 607, rehearing denied, as modified, review denied. Health  270

3.  —  — Committee members, discovery

Physician brought before peer review committee was not entitled to the names of those physicians who
participated in the internal peer review, but only to the review comments made by those physicians; disclosure
of the reviewing physicians' identities would affect the willingness to disclose information about a problem with
the physician being reviewed. Unnamed Physician v. Board of Trustees of Saint Agnes Medical Center (App. 5
Dist. 2001) 113 Cal.Rptr.2d 309, 93 Cal.App.4th 607, rehearing denied, as modified, review denied. Health

 270

4.  —  —  Failure to exhaust remedies, discovery

Physician brought before peer review committee failed to exhaust his administrative remedy with respect to his
claim that he had a right to hospital's records, where hearing officer stated that although the officer was denying
physician's request for documents, officer would continue to evaluate physician's claim that the information was
needed, and hearing officer had the discretion to balance the physician's interests with those of the hospital in
protecting against disclosure of confidential or delicate information. Unnamed Physician v. Board of Trustees
of Saint Agnes Medical Center (App. 5 Dist. 2001) 113 Cal.Rptr.2d 309, 93 Cal.App.4th 607, rehearing denied,
as modified, review denied. Health  270

5. Voir dire

Physician brought before peer review committee had an adequate remedy at law, even though hospital's bylaws
did not originally allow physician a right to voir dire for bias members of the review panel; hearing officer
stated on the record that an extensive voir dire would be permitted, hospital did not object to voir dire, and



physician filed writ of mandate prior to voir dire actually commencing. Unnamed Physician v. Board of
Trustees of Saint Agnes Medical Center (App. 5 Dist. 2001) 113 Cal.Rptr.2d 309, 93 Cal.App.4th 607,
rehearing denied, as modified, review denied. Health  270

6. Conflicts of interest

Prior knowledge of the factual background that bears on an administrative decision is not sufficient to
disqualify a decisionmaker. Yaqub v. Salinas Valley Memorial Healthcare System (App. 6 Dist. 2004) 18
Cal.Rptr.3d 780, 122 Cal.App.4th 474, rehearing denied, review denied. Administrative Law And Procedure

 314

Participation in physician's suspension hearing did not disqualify hearing panel members from participating in
subsequent hearing to revoke physician's hospital privilege, under statute requiring peer review hearings to be
held before unbiased individuals or under similar hospital bylaws; issues at the two hearings were different such
that panel members were not reviewing their own decisions. Yaqub v. Salinas Valley Memorial Healthcare
System (App. 6 Dist. 2004) 18 Cal.Rptr.3d 780, 122 Cal.App.4th 474, rehearing denied, review denied. Health

 273

In determining whether fee system for administrative hearing officer gives appearance of bias, court's inquiry is
not whether a particular man has succumbed to temptation, but whether economic realities make design of fee
system vulnerable to a possible temptation to the average man as judge. Yaqub v. Salinas Valley Memorial
Healthcare System (App. 6 Dist. 2004) 18 Cal.Rptr.3d 780, 122 Cal.App.4th 474, rehearing denied, review
denied. Administrative Law And Procedure  314

7. Fair procedure

A physician facing a peer review proceeding is entitled to a fair proceeding. Kaiser Foundation Hospitals v.
Sacramento County Superior Court (App. 3 Dist. 2005) 26 Cal.Rptr.3d 744, 128 Cal.App.4th 85, rehearing
denied, review denied. Health  270

Whatever fair procedure rights physician had with respect to her employment with private institutions arose
from statutes and not from the due process clauses of the state and federal Constitutions. Kaiser Foundation
Hospitals v. Sacramento County Superior Court (App. 3 Dist. 2005) 26 Cal.Rptr.3d 744, 128 Cal.App.4th 85,
rehearing denied, review denied. Constitutional Law  4156; Health  266

Since the actions of a private medical institution are not necessarily those of the state, the controlling concept in
cases involving institutional procedural employment matters is fair procedure and not due process. Kaiser
Foundation Hospitals v. Sacramento County Superior Court (App. 3 Dist. 2005) 26 Cal.Rptr.3d 744, 128
Cal.App.4th 85, rehearing denied, review denied. Constitutional Law  3941; Health  266

Private hospital's failure to conduct hearing within 60 days of request of terminated physician, as required by
statute, did not constitute denial of fair procedure that alone relieved physician of requirement that she exhaust
administrative peer review process before pursuing judicial remedies. Kaiser Foundation Hospitals v.
Sacramento County Superior Court (App. 3 Dist. 2005) 26 Cal.Rptr.3d 744, 128 Cal.App.4th 85, rehearing
denied, review denied. Health  266

8. Exhaustion of remedies, generally

Physician peer review hearing officer did not abuse his discretion in terminating the hearing considering
charges of misconduct against a physician, as a sanction for multiple procedural transgressions during the
hearing; physician had been repeatedly sanctioned, repeatedly warned, and repeatedly importuned to treat the
hearing officer and the hearing process with respect, and to respond to discovery and produce exhibits, but he
failed to do so, and by the time the hearing officer imposed the terminating sanction, less severe sanctions had
already been unsuccessfully tried with respect to discovery and exhibits. Mileikowsky v. Tenet Healthsystem
(App. 2 Dist. 2005) 27 Cal.Rptr.3d 171, 128 Cal.App.4th 531, rehearing denied, review denied, certiorari



denied 126 S.Ct. 1166, 546 U.S. 1157, 163 L.Ed.2d 1141. Health  271

Recognition of a physician peer review hearing officer's authority to impose the ultimate sanction of
termination of hearings due to the alleged violation of procedural rules by physician being investigated, does
not mean decisions that are gratuitous or routine will be upheld by courts that are reluctant to deprive a litigant
of the opportunity to have the substantive merits of his or her case be heard except in egregious circumstances;
an extensive record of misbehavior would have to exist to justify a decision to deprive a physician of the peer
review afforded by statute. Mileikowsky v. Tenet Healthsystem (App. 2 Dist. 2005) 27 Cal.Rptr.3d 171, 128
Cal.App.4th 531, rehearing denied, review denied, certiorari denied 126 S.Ct. 1166, 546 U.S. 1157, 163
L.Ed.2d 1141. Health  275

Hospital's unilateral selection of panel members for peer review process did not deprive terminated physician of
fair process so as to excuse her from exhaustion of remedies requirement before pursuing judicial remedies;
issue of any alleged bias was to be determined by hearing officer, not by court in first instance. Kaiser
Foundation Hospitals v. Sacramento County Superior Court (App. 3 Dist. 2005) 26 Cal.Rptr.3d 744, 128
Cal.App.4th 85, rehearing denied, review denied. Health  266

Irreparable harm exception to exhaustion of administrative remedies doctrine did not apply to relieve terminated
physician, who was not afforded timely peer review hearing by private hospital, from requirement that she
exhaust peer review process before pursuing judicial remedies; any harm physician suffered was result of
termination of employment and privileges, not from deprivation of timely hearing. Kaiser Foundation Hospitals
v. Sacramento County Superior Court (App. 3 Dist. 2005) 26 Cal.Rptr.3d 744, 128 Cal.App.4th 85, rehearing
denied, review denied. Health  266; Health  275

Private hospital's failure to conduct timely hearing for terminated physician's peer review process did not result
in physician's having no viable administrative remedy so as to trigger exception to exhaustion of remedies
requirement when no adequate administrative remedy is available. Kaiser Foundation Hospitals v. Sacramento
County Superior Court (App. 3 Dist. 2005) 26 Cal.Rptr.3d 744, 128 Cal.App.4th 85, rehearing denied, review
denied. Health  266

Exhaustion of administrative remedies applied to terminated physician's causes of action against hospital for
fraud and negligent misrepresentation; so long as administrative peer review process remained unexhausted,
hospital's actions against physician retained imprimatur of propriety. Kaiser Foundation Hospitals v.
Sacramento County Superior Court (App. 3 Dist. 2005) 26 Cal.Rptr.3d 744, 128 Cal.App.4th 85, rehearing
denied, review denied. Fraud  34

Exhaustion of administrative remedies applied to terminated physician's cause of action against hospital for
unfair competition, alleging bad faith in hospital's peer review process, since hospital's actions toward physician
were central to her unfair competition claim. Kaiser Foundation Hospitals v. Sacramento County Superior Court
(App. 3 Dist. 2005) 26 Cal.Rptr.3d 744, 128 Cal.App.4th 85, rehearing denied, review denied. Antitrust And
Trade Regulation  285

9. Mandamus

Administrative mandamus was the proper remedy to review whether the administrative record of a physician
peer review commission hearing supported the conclusion that physician's conduct during the hearing justified
the sanction of terminating the proceeding; mandate is not only available to review the action of the
commission where there is a hearing, but is the appropriate procedure to test the commission's denial of a
hearing. Mileikowsky v. Tenet Healthsystem (App. 2 Dist. 2005) 27 Cal.Rptr.3d 171, 128 Cal.App.4th 531,
rehearing denied, review denied, certiorari denied 126 S.Ct. 1166, 546 U.S. 1157, 163 L.Ed.2d 1141. Health

 275

Traditional mandate was the proper remedy to review whether a physician peer review hearing officer had the
authority to suspend the hearing of charges against a physician as a sanction under the hospital's bylaws and/or
the provisions of the Business and Professions Code governing termination of physicians' hospital staff



privileges; failure of administrative agency to provide a hearing required by law or regulation is remedied by a
petition for traditional mandate. Mileikowsky v. Tenet Healthsystem (App. 2 Dist. 2005) 27 Cal.Rptr.3d 171,
128 Cal.App.4th 531, rehearing denied, review denied, certiorari denied 126 S.Ct. 1166, 546 U.S. 1157, 163
L.Ed.2d 1141. Health  275

10. Authority of commission

In order to ensure that the hearings concerning final proposed action by a medical peer review body proceed in
an orderly fashion, hearing officers must have the power to control the parties and prevent deliberately
disruptive and delaying tactics. Mileikowsky v. West Hills Hosp. Medical Center (App. 2 Dist. 2007) 64
Cal.Rptr.3d 888, 154 Cal.App.4th 752. Health  270

Physician peer review hearing officer did not abuse his discretion in terminating the hearing considering
charges of misconduct against a physician, as a sanction for multiple procedural transgressions during the
hearing; physician had been repeatedly sanctioned, repeatedly warned, and repeatedly importuned to treat the
hearing officer and the hearing process with respect, and to respond to discovery and produce exhibits, but he
failed to do so, and by the time the hearing officer imposed the terminating sanction, less severe sanctions had
already been unsuccessfully tried with respect to discovery and exhibits. Mileikowsky v. Tenet Healthsystem
(App. 2 Dist. 2005) 27 Cal.Rptr.3d 171, 128 Cal.App.4th 531, rehearing denied, review denied, certiorari
denied 126 S.Ct. 1166, 546 U.S. 1157, 163 L.Ed.2d 1141. Health  271

Recognition of a physician peer review hearing officer's authority to impose the ultimate sanction of
termination of hearings due to the alleged violation of procedural rules by physician being investigated, does
not mean decisions that are gratuitous or routine will be upheld by courts that are reluctant to deprive a litigant
of the opportunity to have the substantive merits of his or her case be heard except in egregious circumstances;
an extensive record of misbehavior would have to exist to justify a decision to deprive a physician of the peer
review afforded by statute. Mileikowsky v. Tenet Healthsystem (App. 2 Dist. 2005) 27 Cal.Rptr.3d 171, 128
Cal.App.4th 531, rehearing denied, review denied, certiorari denied 126 S.Ct. 1166, 546 U.S. 1157, 163
L.Ed.2d 1141. Health  275

Although physician peer review commission's power to terminate proceedings against a physician as a sanction
for conduct during the hearing was not expressly set forth in the hospital's bylaws, such power was reasonably
inferable from provisions of governing statute or the inherent power of the hearing officer as a judicial or
quasi-judicial officer, where the physician was repeatedly disruptive, disdainful of the hearing officer's
authority, and flagrantly violated the rules pertaining to discovery and documentary exhibits. Mileikowsky v.
Tenet Healthsystem (App. 2 Dist. 2005) 27 Cal.Rptr.3d 171, 128 Cal.App.4th 531, rehearing denied, review
denied, certiorari denied 126 S.Ct. 1166, 546 U.S. 1157, 163 L.Ed.2d 1141. Health  271

11. Termination of hearing

In circumstances where physician failed to provide requested documentation for proceeding on physician's
challenge to hospital's decision to deny his application for reappointment to hospital's medical staff, trier of fact,
rather than hearing officer, was authorized to terminate hearing before a final decision on the merits, with the
attendant effect of allowing the final proposed action to stand. Mileikowsky v. West Hills Hosp. Medical Center
(App. 2 Dist. 2007) 64 Cal.Rptr.3d 888, 154 Cal.App.4th 752. Health  273

Hearing officer in hearings concerning final proposed action by a medical peer review body is not authorized to
prematurely terminate a hearing based on a party's conduct in disobeying the hearing officer's orders or for
engaging in disruptive behavior; terminating hearing prior to its conclusion has operative effect of allowing
final proposed action to stand, and statute expressly states that hearing officer is not entitled to vote.
Mileikowsky v. West Hills Hosp. Medical Center (App. 2 Dist. 2007) 64 Cal.Rptr.3d 888, 154 Cal.App.4th 752.
Health  270

Hearing officer, in considering physician's challenge to hospital's decision to deny his application for
reappointment to hospital's medical staff, was not authorized to prematurely terminate the hearing concerning



final proposed action, as a discovery sanction, for physician's failure to provide requested documents relating to
proceedings involving him at another medical center. Mileikowsky v. West Hills Hosp. Medical Center (App. 2
Dist. 2007) 64 Cal.Rptr.3d 888, 154 Cal.App.4th 752. Health  273

§ 809.3. Rights of parties at hearing concerning final proposed action 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) During a hearing concerning a final proposed action for which reporting is required to be filed under Section
805, both parties shall have all of the following rights:

(1) To be provided with all of the information made available to the trier of fact.

(2) To have a record made of the proceedings, copies of which may be obtained by the licentiate upon payment
of any reasonable charges associated with the preparation thereof.

(3) To call, examine, and cross-examine witnesses.

(4) To present and rebut evidence determined by the arbitrator or presiding officer to be relevant.

(5) To submit a written statement at the close of the hearing.

(b) The burden of presenting evidence and proof during the hearing shall be as follows:

(1) The peer review body shall have the initial duty to present evidence which supports the charge or
recommended action.

(2) Initial applicants shall bear the burden of persuading the trier of fact by a preponderance of the evidence of
their qualifications by producing information which allows for adequate evaluation and resolution of reasonable
doubts concerning their current qualifications for staff privileges, membership, or employment.  Initial
applicants shall not be permitted to introduce information not produced upon request of the peer review body
during the application process, unless the initial applicant establishes that the information could not have been
produced previously in the exercise of reasonable diligence.

(3) Except as provided above for initial applicants, the peer review body shall bear the burden of persuading the
trier of fact by a preponderance of the evidence that the action or recommendation is reasonable and warranted.

(c) The peer review body shall adopt written provisions governing whether a licentiate shall have the option of
being represented by an attorney at the licentiate's expense.  No peer review body shall be represented by an
attorney if the licentiate is not so represented, except dental professional society peer review bodies may be
represented by an attorney provided that the peer review body grants each licentiate the option of being
represented by an attorney at the licentiate's expense, even if the licentiate declines to be represented by an
attorney.

CREDIT(S)
(Added by Stats.1989, c. 336, § 4, eff. Sept. 11, 1989, operative Jan. 1, 1990.  Amended by Stats.1990, c. 332
(A.B.2124), § 1.)

Application

For application of this section to peer review proceedings, see Business and
Professions Code § 809.7.

Historical Notes



Historical And Statutory Notes

2003 Main Volume
Operative date provisions of Stats.1989, c. 336, see Historical and Statutory Notes under Business and

Professions Code § 809.

Research References

Cross References

Health facilities regulations, whistleblower protection, effect on peer review hearings and activities,
see Health and Safety Code § 1278.5.

Hospital districts, board of directors, hearing procedures, see Health and Safety Code § 32150.
"Licentiate" defined for purposes of this Code, see Business and Professions Code § 23.8.

Law Review And Journal Commentaries

Facing the limits on uses of medical and peer review information: Are high technology and
confidentiality on a collision course?  Lowell C. Brown, William Clark Stanton, and Wendy
Payne, 19 Whittier L.Rev. 97 (1997).

The Health Care Quality Improvement Act of 1986: Its history, provisions, applications and
implications.  Susan L. Horner, 16 Am.J.L. & Med. 453 (1990).

Physician terminations in managed care: Why are they occurring?  How do we ensure they are just?
Aynah V. Askansas, J.D., 6 Health Matrix 167 (1996).

Review of Selected 2008 California Legislation (Chapter 683: Extending whistleblower protections
to members of the medical staff of health facilities).  Regina Cabral Jones, 39 McGeorge L. Rev.
529 (2008).

Notes Of Decisions

Authority of hearing officers 2
Forfeiture 4
Presumptions and burden of proof 1
Termination of hearing 3

1. Presumptions and burden of proof

Statement by judicial review committee that physician who had applied for reappointment to hospital staff had
obligation to document his qualifications and cooperate in investigation of adverse matter was distinct from,
and in no way conflicted with, hospital's burden of proving at hearing before judicial review committee that
physician's application for reappointment should be denied. Webman v. Little Co. of Mary Hospital (App. 2
Dist. 1995) 46 Cal.Rptr.2d 90, 39 Cal.App.4th 592, rehearing denied, review denied. Health  273

2. Authority of hearing officers

In order to ensure that the hearings concerning final proposed action by a medical peer review body proceed in
an orderly fashion, hearing officers must have the power to control the parties and prevent deliberately
disruptive and delaying tactics. Mileikowsky v. West Hills Hosp. Medical Center (App. 2 Dist. 2007) 64
Cal.Rptr.3d 888, 154 Cal.App.4th 752. Health  270

3. Termination of hearing

Hearing officer in hearings concerning final proposed action by a medical peer review body is not authorized to



prematurely terminate a hearing based on a party's conduct in disobeying the hearing officer's orders or for
engaging in disruptive behavior; terminating hearing prior to its conclusion has operative effect of allowing
final proposed action to stand, and statute expressly states that hearing officer is not entitled to vote.
Mileikowsky v. West Hills Hosp. Medical Center (App. 2 Dist. 2007) 64 Cal.Rptr.3d 888, 154 Cal.App.4th 752.
Health  270

4. Forfeiture

A party may forfeit, by its conduct, the rights set forth in statute governing hearing concerning final proposed
action by a medical peer review body. Mileikowsky v. West Hills Hosp. Medical Center (App. 2 Dist. 2007) 64
Cal.Rptr.3d 888, 154 Cal.App.4th 752. Health  270

§ 809.4. Rights of parties upon completion of hearing concerning final proposed action 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) Upon the completion of a hearing concerning a final proposed action for which a report is required to be
filed under Section 805, the licentiate and the peer review body involved have the right to receive all of the
following:

(1) A written decision of the trier of fact, including findings of fact and a conclusion articulating the connection
between the evidence produced at the hearing and the decision reached.

(2) A written explanation of the procedure for appealing the decision, if any appellate mechanism exists.

(b) If an appellate mechanism is provided, it need not provide for de novo review, but it shall include the
following minimum rights for both parties:

(1) The right to appear and respond.

(2) The right to be represented by an attorney or any other representative designated by the party.

(3) The right to receive the written decision of the appellate body.

CREDIT(S)
(Added by Stats.1989, c. 336, § 5, eff. Sept. 11, 1989, operative Jan. 1, 1990.)

Application

For application of this section to peer review proceedings, see Business and
Professions Code § 809.7.

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Operative date provisions of Stats.1989, c. 336, see Historical and Statutory Notes under Business and

Professions Code § 809.

Research References

Cross References



Health facilities regulations, whistleblower protection, effect on peer review hearings and activities,
see Health and Safety Code § 1278.5.

Hospital districts, board of directors, hearing procedures, see Health and Safety Code § 32150.
"Licentiate" defined for purposes of this Code, see Business and Professions Code § 23.8.

Law Review And Journal Commentaries

Facing the limits on uses of medical and peer review information: Are high technology and
confidentiality on a collision course?  Lowell C. Brown, William Clark Stanton, and Wendy
Payne, 19 Whittier L.Rev. 97 (1997).

The Health Care Quality Improvement Act of 1986: Its history, provisions, applications and
implications.  Susan L. Horner, 16 Am.J.L. & Med. 453 (1990).

Physician terminations in managed care: Why are they occurring?  How do we ensure they are just?
Aynah V. Askansas, J.D., 6 Health Matrix 167 (1996).

Review of Selected 2008 California Legislation (Chapter 683: Extending whistleblower protections
to members of the medical staff of health facilities).  Regina Cabral Jones, 39 McGeorge L. Rev.
529 (2008).

Collateral References:

Witkin, Summary (9th ed) Agency §170D
Cal Jur 3d Heal Art §§106, 190

Notes Of Decisions

Exhaustion of administrative remedies 1

1. Exhaustion of administrative remedies

Physician who is challenging the propriety of a hospital's denial or withdrawal of staff privileges must pursue
the internal remedies afforded by that hospital to a final decision on the merits before resorting to the courts for
relief. Sahlolbei v. Providence Healthcare, Inc.(App. 4 Dist. 2003) 5 Cal.Rptr.3d 598, 112 Cal.App.4th 1137,
review denied, on remand 2004 WL 5608010. Health  275

§ 809.5. Immediate suspension or restriction of clinical privileges; imminent danger 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) Notwithstanding Sections 809 to 809.4, inclusive, a peer review body may immediately suspend or restrict
clinical privileges of a licentiate where the failure to take that action may result in an imminent danger to the
health of any individual, provided that the licentiate is subsequently provided with the notice and hearing rights
set forth in Sections 809.1 to 809.4, inclusive, or, with respect to organizations specified in Section 809.7, with
the rights specified in that section.

(b) When no person authorized by the peer review body is available to summarily suspend or restrict clinical
privileges under circumstances specified in subdivision (a), the governing body of an acute care hospital, or its
designee, may immediately suspend a licentiate's clinical privileges if a failure to summarily suspend those
privileges is likely to result in an imminent danger to the health of any individual, provided the governing body
of the acute care hospital has, before the suspension, made reasonable attempts to contact the peer review body.
A suspension by the governing body of an acute care hospital which has not been ratified by the peer review
body within two working days, excluding weekends and holidays, after the suspension shall terminate
automatically.



CREDIT(S)
(Added by Stats.1989, c. 336, § 6, eff. Sept. 11, 1989, operative Jan. 1, 1990.  Amended by Stats.1990, c. 332
(A.B.2124), § 2.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Operative date provisions of Stats.1989, c. 336, see Historical and Statutory Notes under Business and

Professions Code § 809.

Research References

Cross References

Health facilities regulations, whistleblower protection, effect on peer review hearings and activities,
see Health and Safety Code § 1278.5.

Hospital districts, board of directors, hearing procedures, see Health and Safety Code § 32150.
"Licentiate" defined for purposes of this Code, see Business and Professions Code § 23.8.

Law Review And Journal Commentaries

Facing the limits on uses of medical and peer review information: Are high technology and
confidentiality on a collision course?  Lowell C. Brown, William Clark Stanton, and Wendy
Payne, 19 Whittier L.Rev. 97 (1997).

The Health Care Quality Improvement Act of 1986: Its history, provisions, applications and
implications.  Susan L. Horner, 16 Am.J.L. & Med. 453 (1990).

Physician terminations in managed care: Why are they occurring?  How do we ensure they are just?
Aynah V. Askansas, J.D., 6 Health Matrix 167 (1996).

Review of Selected 2008 California Legislation (Chapter 683: Extending whistleblower protections
to members of the medical staff of health facilities).  Regina Cabral Jones, 39 McGeorge L. Rev.
529 (2008).

Collateral References:

Witkin, Summary (9th ed) Agency §170D
Cal Jur 3d Heal Art §106.190
Exclusion of, or discrimination against, physician or surgeon by hospital.  28 ALR5th 107.

Notes Of Decisions

Construction and application 1
Mandamus 3
Record 2
Standard of review 4

1. Construction and application

Statute authorizing hospital peer review body to immediately suspend or restrict clinical privileges of licentiate
where failure to take such action could result in "imminent danger to health of any individual" encompassed
danger to health of any prospective patient as well as identified patients, when read in light of overriding



interest in public safety evinced by legislative scheme. Medical Staff of Sharp Memorial Hosp. v. Superior
Court (App. 4 Dist. 2004) 16 Cal.Rptr.3d 769, 121 Cal.App.4th 173. Health  273

2. Record

Record, which was unambiguous with respect to severe emotional distress suffered by doctor and her
engagement in series of bizarre acts and statements, fully supported hospital medical staff's summary
suspension of doctor's staff privileges based on danger posed to prospective patients; doctor asked that her
records privileges be reinstated, and thus staff reasonably concluded that she intended to begin treating patients,
and her ongoing cooperation with hospital wellbeing committee did not forestall suspension. Medical Staff of
Sharp Memorial Hosp. v. Superior Court (App. 4 Dist. 2004) 16 Cal.Rptr.3d 769, 121 Cal.App.4th 173. Health

 273

3. Mandamus

Extraordinary mandamus relief by Court of Appeal was appropriate in case in which hospital medical staff
challenged trial court's grant of doctor's mandate petition rescinding hospital medical staff's summary
suspension of doctor's staff privileges, as medical staff had no right of appeal from trial court's order, given
doctor's pending damages claims, and because issue presented was one of public safety affecting not only this
hospital's power to suspend physicians, but power of other hospitals in state to act in similar situations. Medical
Staff of Sharp Memorial Hosp. v. Superior Court (App. 4 Dist. 2004) 16 Cal.Rptr.3d 769, 121 Cal.App.4th 173.
Mandamus  4(4)

4. Standard of review

Given the interest in public safety and the presumed expertise of the medical profession, in reviewing a
summary suspension of a physician's staff privileges at a private hospital, a trial court is bound by the
substantial evidence standard of review, according to which the court is required to determine whether the
administrative findings are supported in the light of the whole record, not merely that part of the evidence in the
record or the interpretation thereof which the trial court decides to accept as more credible or probable, or
which results from the trial court's substitution of its preferred resolution of conflicts in the record. Medical
Staff of Sharp Memorial Hosp. v. Superior Court (App. 4 Dist. 2004) 16 Cal.Rptr.3d 769, 121 Cal.App.4th 173.
Health  275

§ 809.6. Additional notice and hearing requirements; waiver 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) The parties are bound by any additional notice and hearing provisions contained in any applicable
professional society or medical staff bylaws which are not inconsistent with Sections 809.1 to 809.4, inclusive.

(b) The parties are bound by any additional notice and hearing provisions contained in any applicable
agreement or contract between the licentiate and peer review body or health care entity which are not
inconsistent with Sections 809.1 to 809.4, inclusive.

(c) The provisions of Sections 809.1 to 809.4, inclusive, may not be waived in any instrument specified in
subdivision (a) or (b) for a final proposed action for which a report is required to be filed under Section 805.

CREDIT(S)
(Added by Stats.1989, c. 336, § 7, eff. Sept. 11, 1989, operative Jan. 1, 1990.)

Historical Notes



Historical And Statutory Notes

2003 Main Volume
Operative date provisions of Stats.1989, c. 336, see Historical and Statutory Notes under Business and

Professions Code § 809.

Research References

Cross References

Hospital districts, board of directors, hearing procedures, see Health and Safety Code § 32150.
"Licentiate" defined for purposes of this Code, see Business and Professions Code § 23.8.

Law Review And Journal Commentaries

Facing the limits on uses of medical and peer review information: Are high technology and
confidentiality on a collision course?  Lowell C. Brown, William Clark Stanton, and Wendy
Payne, 19 Whittier L.Rev. 97 (1997).

The Health Care Quality Improvement Act of 1986: Its history, provisions, applications and
implications.  Susan L. Horner, 16 Am.J.L. & Med. 453 (1990).

Physician terminations in managed care: Why are they occurring?  Aynah V. Askansas, 6 Health
Matrix 167 (1996).

Physicians policing physicians.  Philip L. Merkel, 38 U.S.F.L.Rev. 301 (2004).
Review of Selected 2008 California Legislation (Chapter 683: Extending whistleblower protections

to members of the medical staff of health facilities).  Regina Cabral Jones, 39 McGeorge L. Rev.
529 (2008).

Notes Of Decisions

Exhaustion of remedies 3
Fair procedure 2
Waiver 1

1. Waiver

Statute providing that health care provider's rights to review of certain final proposed action of peer review
body may not be waived by contract, did not apply where physician's contract was not terminated for a medical
disciplinary cause or reason. Abrams v. St. John's Hospital & Health Center (App. 2 Dist. 1994) 30 Cal.Rptr.2d
603, 25 Cal.App.4th 628. Health  273

2. Fair procedure

Whatever fair procedure rights physician had with respect to her employment with private institutions arose
from statutes and not from the due process clauses of the state and federal Constitutions. Kaiser Foundation
Hospitals v. Sacramento County Superior Court (App. 3 Dist. 2005) 26 Cal.Rptr.3d 744, 128 Cal.App.4th 85,
rehearing denied, review denied. Constitutional Law  4156; Health  266

Since the actions of a private medical institution are not necessarily those of the state, the controlling concept in
cases involving institutional procedural employment matters is fair procedure and not due process. Kaiser
Foundation Hospitals v. Sacramento County Superior Court (App. 3 Dist. 2005) 26 Cal.Rptr.3d 744, 128
Cal.App.4th 85, rehearing denied, review denied. Constitutional Law  3941; Health  266

3. Exhaustion of remedies



Exhaustion of administrative remedies applied to terminated physician's causes of action against hospital for
fraud and negligent misrepresentation; so long as administrative peer review process remained unexhausted,
hospital's actions against physician retained imprimatur of propriety. Kaiser Foundation Hospitals v.
Sacramento County Superior Court (App. 3 Dist. 2005) 26 Cal.Rptr.3d 744, 128 Cal.App.4th 85, rehearing
denied, review denied. Fraud  34

Exhaustion of administrative remedies applied to terminated physician's cause of action against hospital for
unfair competition, alleging bad faith in hospital's peer review process, since hospital's actions toward physician
were central to her unfair competition claim. Kaiser Foundation Hospitals v. Sacramento County Superior Court
(App. 3 Dist. 2005) 26 Cal.Rptr.3d 744, 128 Cal.App.4th 85, rehearing denied, review denied. Antitrust And
Trade Regulation  285

A physician facing a peer review proceeding is entitled to a fair proceeding. Kaiser Foundation Hospitals v.
Sacramento County Superior Court (App. 3 Dist. 2005) 26 Cal.Rptr.3d 744, 128 Cal.App.4th 85, rehearing
denied, review denied. Health  270

§ 809.7. Application of sections 809.1 to 809.4 and this section 

     •     Historical Notes     •     Research References

Sections 809.1 to 809.4, inclusive, shall not apply to peer review proceedings conducted in state or county
hospitals, in hospitals owned by, operated by, or licensed to the Regents of the University of California or any
of its subsidiary corporations which serve as a primary teaching facility, or in health facilities which serve as
the primary teaching facility for medical schools approved pursuant to Section 2084.  In addition, Sections
809.1 to 809.4, inclusive, shall not apply to licentiates engaged in postgraduate medical education under the
auspices of a medical school approved pursuant to Section 2084.  This section shall not affect the obligation to
afford due process of law to licentiates involved in peer review proceedings in these hospitals.

CREDIT(S)
(Added by Stats.1989, c. 336, § 8, eff. Sept. 11, 1989, operative Jan. 1, 1990.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Operative date provisions of Stats.1989, c. 336, see Historical and Statutory Notes under Business and

Professions Code § 809.

Research References

Cross References

"County" defined for purposes of this Code, see Business and Professions Code § 17.
Hospital districts, board of directors, hearing procedures, see Health and Safety Code § 32150.
"Licentiate" defined for purposes of this Code, see Business and Professions Code § 23.8.

Law Review And Journal Commentaries

The Health Care Quality Improvement Act of 1986: Its history, provisions, applications and
implications.  Susan L. Horner, 16 Am.J.L. & Med. 453 (1990).

Physicians policing physicians.  Philip L. Merkel, 38 U.S.F.L.Rev. 301 (2004).



Physician terminations in managed care: Why are they occurring?  How do we ensure they are just?
Aynah V. Askansas, J.D., 6 Health Matrix 167 (1996).

Review of Selected 2008 California Legislation (Chapter 683: Extending whistleblower protections
to members of the medical staff of health facilities).  Regina Cabral Jones, 39 McGeorge L. Rev.
529 (2008).

§ 809.8. Judicial review 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Nothing in Sections 809 to 809.7, inclusive, shall affect the availability of judicial review under Section 1094.5
of the Code of Civil Procedure nor the provisions relating to discovery and testimony in Section 1157 of the
Evidence Code or Sections 1370 and 1370.1 of the Health and Safety Code.

CREDIT(S)
(Added by Stats.1989, c. 336, § 9, eff. Sept. 11, 1989, operative Jan. 1, 1990.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Operative date provisions of Stats.1989, c. 336, see Historical and Statutory Notes under Business and

Professions Code § 809.

Research References

Cross References

Audit and review of license and disciplinary matters, director authority and scope to conduct review,
see Business and Professions Code § 116.

Hospital districts, board of directors, hearing procedures, see Health and Safety Code § 32150.

Law Review And Journal Commentaries

The Health Care Quality Improvement Act of 1986: Its history, provisions, applications and
implications.  Susan L. Horner, 16 Am.J.L. & Med. 453 (1990).

Physician terminations in managed care: Why are they occurring?  How do we ensure they are just?
Aynah V. Askansas, J.D., 6 Health Matrix 167 (1996).

Physicians policing physicians.  Philip L. Merkel, 38 U.S.F.L.Rev. 301 (2004).

Notes Of Decisions

Mandamus 1
Standard of review 2

1. Mandamus

A hospital's decisions resulting from peer review proceedings are subject to judicial review by administrative
mandate. Smith v. Selma Community Hosp.(App. 5 Dist. 2008) 80 Cal.Rptr.3d 745, 164 Cal.App.4th 1478,
review filed. Health  275



Administrative mandamus was the proper remedy to review whether the administrative record of a physician
peer review commission hearing supported the conclusion that physician's conduct during the hearing justified
the sanction of terminating the proceeding; mandate is not only available to review the action of the
commission where there is a hearing, but is the appropriate procedure to test the commission's denial of a
hearing. Mileikowsky v. Tenet Healthsystem (App. 2 Dist. 2005) 27 Cal.Rptr.3d 171, 128 Cal.App.4th 531,
rehearing denied, review denied, certiorari denied 126 S.Ct. 1166, 546 U.S. 1157, 163 L.Ed.2d 1141. Health

 275

Traditional mandate was the proper remedy to review whether a physician peer review hearing officer had the
authority to suspend the hearing of charges against a physician as a sanction under the hospital's bylaws and/or
the provisions of the Business and Professions Code governing termination of physicians' hospital staff
privileges; failure of administrative agency to provide a hearing required by law or regulation is remedied by a
petition for traditional mandate. Mileikowsky v. Tenet Healthsystem (App. 2 Dist. 2005) 27 Cal.Rptr.3d 171,
128 Cal.App.4th 531, rehearing denied, review denied, certiorari denied 126 S.Ct. 1166, 546 U.S. 1157, 163
L.Ed.2d 1141. Health  275

2. Standard of review

Physician peer review hearing officer did not abuse his discretion in terminating the hearing considering
charges of misconduct against a physician, as a sanction for multiple procedural transgressions during the
hearing; physician had been repeatedly sanctioned, repeatedly warned, and repeatedly importuned to treat the
hearing officer and the hearing process with respect, and to respond to discovery and produce exhibits, but he
failed to do so, and by the time the hearing officer imposed the terminating sanction, less severe sanctions had
already been unsuccessfully tried with respect to discovery and exhibits. Mileikowsky v. Tenet Healthsystem
(App. 2 Dist. 2005) 27 Cal.Rptr.3d 171, 128 Cal.App.4th 531, rehearing denied, review denied, certiorari
denied 126 S.Ct. 1166, 546 U.S. 1157, 163 L.Ed.2d 1141. Health  271

Recognition of a physician peer review hearing officer's authority to impose the ultimate sanction of
termination of hearings due to the alleged violation of procedural rules by physician being investigated, does
not mean decisions that are gratuitous or routine will be upheld by courts that are reluctant to deprive a litigant
of the opportunity to have the substantive merits of his or her case be heard except in egregious circumstances;
an extensive record of misbehavior would have to exist to justify a decision to deprive a physician of the peer
review afforded by statute. Mileikowsky v. Tenet Healthsystem (App. 2 Dist. 2005) 27 Cal.Rptr.3d 171, 128
Cal.App.4th 531, rehearing denied, review denied, certiorari denied 126 S.Ct. 1166, 546 U.S. 1157, 163
L.Ed.2d 1141. Health  275

§ 809.9. Challenge of action taken or restriction imposed; cost of litigation; prevailing party 

     •     Historical Notes     •     Research References     •     Notes of Decisions

In any suit brought to challenge an action taken or a restriction imposed which is required to be reported
pursuant to Section 805, the court shall, at the conclusion of the action, award to a substantially prevailing party
the cost of the suit, including a reasonable attorney's fee, if the other party's conduct in bringing, defending, or
litigating the suit was frivolous, unreasonable, without foundation, or in bad faith.  For the purposes of this
section, a defendant shall not be considered to have substantially prevailed when the plaintiff obtains an award
for damages or permanent injunctive or declaratory relief.  For the purpose of this section, a plaintiff shall not
be considered to have substantially prevailed when the plaintiff does not obtain an award of damages or
permanent injunctive or declaratory relief.

CREDIT(S)
(Added by Stats.1989, c. 336, § 9.5, eff. Sept. 11, 1989, operative Jan. 1, 1990.)
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Historical And Statutory Notes
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Operative date provisions of Stats.1989, c. 336, see Historical and Statutory Notes under Business and

Professions Code § 809.

Research References

Cross References

Hospital districts, board of directors, hearing procedures, see Health and Safety Code § 32150.

Law Review And Journal Commentaries

The Health Care Quality Improvement Act of 1986: Its history, provisions, applications and
implications.  Susan L. Horner, 16 Am.J.L. & Med. 453 (1990).

Physician terminations in managed care: Why are they occurring?  How do we ensure they are just?
Aynah V. Askansas, J.D., 6 Health Matrix 167 (1996).

Collateral References:

Witkin, Procedure (4th ed) Judgm §197

Notes Of Decisions

Appeals, frivolity of 7
Burden of proof 4
Construction and application 1
Defenses 3
Frivolous appeals 7
Hearing, scope of 5
Presumptions and burden of proof 4
Substantially prevailing party 6
Suit challenging restrictions 2

1. Construction and application

Newly enacted statute permitting awards of attorney fees, in actions involving peer review reports of physicians
that restrict physicians' staff privileges, was applicable to actions pending on statute's operative date and
allowed awards for fees incurred prior to operative date. Mir v. Charter Suburban Hospital (App. 2 Dist. 1994)
33 Cal.Rptr.2d 243, 27 Cal.App.4th 1471, rehearing denied, review denied. Costs  2; Costs  194.22

2. Suit challenging restrictions

Physician who obtained writ of administrative mandate setting aside hospital's decision restricting physician's
privileges could bring motion for attorney fees at conclusion of mandamus proceeding pursuant to statute
permitting awards of attorney fees in actions involving peer review reports; petition for writ of administration
mandate was suit challenging restrictions, within meaning of attorney fees statute, and physician was not
required to initiate separate action for damages. Mir v. Charter Suburban Hospital (App. 2 Dist. 1994) 33
Cal.Rptr.2d 243, 27 Cal.App.4th 1471, rehearing denied, review denied. Health  275



3. Defenses

Grant of physician's petition for writ of administrative mandate to set aside decision of hospital restricting
physician's privileges, based on lack of substantial evidence to support hospital's decision, did not amount to
finding that hospital's defense to petition was unreasonable or without foundation, for purpose of statute
permitting awards of attorney fees in actions involving peer review reports that restrict physicians' staff
privileges; such automatic fee award would be contrary to legislative intent and public policy favoring peer
review. Mir v. Charter Suburban Hospital (App. 2 Dist. 1994) 33 Cal.Rptr.2d 243, 27 Cal.App.4th 1471,
rehearing denied, review denied. Health  275

4. Presumptions and burden of proof

Physician had burden of proof on motion seeking sanctions against hospital for defending against physician's
petition for writ of mandate to set aside hospital's disciplinary decision restricting physician's privileges. Mir v.
Charter Suburban Hospital (App. 2 Dist. 1994) 33 Cal.Rptr.2d 243, 27 Cal.App.4th 1471, rehearing denied,
review denied. Health  275

5. Hearing, scope of

Scope of hearing on physician's motion for sanctions against hospital, for defending against physician's petition
for writ of mandate to set aside hospital's disciplinary decision restricting physician's privileges, was within trial
court's discretion. Mir v. Charter Suburban Hospital (App. 2 Dist. 1994) 33 Cal.Rptr.2d 243, 27 Cal.App.4th
1471, rehearing denied, review denied. Health  275

6. Substantially prevailing party

Physician was "substantially prevailing party," under statute permitting awards of attorney fees in actions
involving peer review reports of physicians that restrict physicians' staff privileges, though physician did not
obtain award of damages, permanent injunction, or declaratory relief; physician obtained equivalent of
declaratory relief from superior court on writ of mandate which set aside hospital's restriction of physician's
privileges. Mir v. Charter Suburban Hospital (App. 2 Dist. 1994) 33 Cal.Rptr.2d 243, 27 Cal.App.4th 1471,
rehearing denied, review denied. Health  275

7. Frivolous appeals

Appeal brought by physician, regarding peer review process, was not frivolous, and therefore sanctions could
not be imposed on physician; physician's arguments concerned deficiencies found in hospital's bylaws, which
were not in full compliance with peer review process statutes. Unnamed Physician v. Board of Trustees of Saint
Agnes Medical Center (App. 5 Dist. 2001) 113 Cal.Rptr.2d 309, 93 Cal.App.4th 607, rehearing denied, as
modified, review denied. Health  270

Chapter 5. Medicine

Article 12. Enforcement

§ 2225.5. Refusal to comply with court order or request for medical records; civil penalties 

     •     Historical Notes     •     Research References

(a)(1) A licensee who fails or refuses to comply with a request for the certified medical records of a patient, that
is accompanied by that patient's written authorization for release of records to the board, within 15 days of



receiving the request and authorization, shall pay to the board a civil penalty of one thousand dollars ($1,000)
per day for each day that the documents have not been produced after the 15th day, up to ten thousand dollars
($10,000), unless the licensee is unable to provide the documents within this time period for good cause.

(2) A health care facility shall comply with a request for the certified medical records of a patient that is
accompanied by that patient's written authorization for release of records to the board together with a notice
citing this section and describing the penalties for failure to comply with this section.  Failure to provide the
authorizing patient's certified medical records to the board within 30 days of receiving the request,
authorization, and notice shall subject the health care facility to a civil penalty, payable to the board, of up to
one thousand dollars ($1,000) per day for each day that the documents have not been produced after the 30th
day, up to ten thousand dollars ($10,000), unless the health care facility is unable to provide the documents
within this time period for good cause.  This paragraph shall not require health care facilities to assist the board
in obtaining the patient's authorization.  The board shall pay the reasonable costs of copying the certified
medical records.

(b)(1) A licensee who fails or refuses to comply with a court order, issued in the enforcement of a subpoena,
mandating the release of records to the board shall pay to the board a civil penalty of one thousand dollars
($1,000) per day for each day that the documents have not been produced after the date by which the court
order requires the documents to be produced, up to ten thousand dollars ($10,000), unless it is determined that
the order is unlawful or invalid.  Any statute of limitations applicable to the filing of an accusation by the board
shall be tolled during the period the licensee is out of compliance with the court order and during any related
appeals.

(2) Any licensee who fails or refuses to comply with a court order, issued in the enforcement of a subpoena,
mandating the release of records to the board is guilty of a misdemeanor punishable by a fine payable to the
board not to exceed five thousand dollars ($5,000).  The fine shall be added to the licensee's renewal fee if it is
not paid by the next succeeding renewal date.  Any statute of limitations applicable to the filing of an accusation
by the board shall be tolled during the period the licensee is out of compliance with the court order and during
any related appeals.

(3) A health care facility that fails or refuses to comply with a court order, issued in the enforcement of a
subpoena, mandating the release of patient records to the board, that is accompanied by a notice citing this
section and describing the penalties for failure to comply with this section, shall pay to the board a civil penalty
of up to one thousand dollars ($1,000) per day for each day that the documents have not been produced, up to
ten thousand dollars ($10,000), after the date by which the court order requires the documents to be produced,
unless it is determined that the order is unlawful or invalid.  Any statute of limitations applicable to the filing of
an accusation by the board against a licensee shall be tolled during the period the health care facility is out of
compliance with the court order and during any related appeals.

(4) Any health care facility that fails or refuses to comply with a court order, issued in the enforcement of a
subpoena, mandating the release of records to the board is guilty of a misdemeanor punishable by a fine payable
to the board not to exceed five thousand dollars ($5,000).  Any statute of limitations applicable to the filing of
an accusation by the board against a licensee shall be tolled during the period the health care facility is out of
compliance with the court order and during any related appeals.

(c) Multiple acts by a licensee in violation of subdivision (b) shall be punishable by a fine not to exceed five
thousand dollars ($5,000) or by imprisonment in a county jail not exceeding six months, or by both that fine and
imprisonment.  Multiple acts by a health care facility in violation of subdivision (b) shall be punishable by a
fine not to exceed five thousand dollars ($5,000) and shall be reported to the State Department of Public Health
and shall be considered as grounds for disciplinary action with respect to licensure, including suspension or
revocation of the license or certificate.

(d) A failure or refusal of a licensee to comply with a court order, issued in the enforcement of a subpoena,
mandating the release of records to the board constitutes unprofessional conduct and is grounds for suspension



or revocation of his or her license.

(e) Imposition of the civil penalties authorized by this section shall be in accordance with the Administrative
Procedure Act (Chapter 5 (commencing with Section 11500) of Division 3 of Title 2 of the Government Code).

(f) For purposes of this section, "certified medical records" means a copy of the patient's medical records
authenticated by the licensee or health care facility, as appropriate, on a form prescribed by the board.

(g) For purposes of this section, a "health care facility" means a clinic or health facility licensed or exempt from
licensure pursuant to Division 2 (commencing with Section 1200) of the Health and Safety Code.

CREDIT(S)
(Added by Stats.1993, c. 1267 (S.B.916), § 22.  Amended by Stats.1995, c. 708 (S.B.609), § 8; Stats.1998, c.
736 (S.B.1981), § 12; Stats.1998, c. 878 (S.B.2239), § 9; Stats.2009, c. 505 (A.B.1070), § 5.)

Historical Notes

Historical And Statutory Notes

2009 Legislation
Stats.2009, c. 505 (A.B.1070), in subd.(a), inserted "certified" preceding "medical records" throughout,

and in par.(1), inserted "up to ten thousand dollars ($10,000),"; in subd.(b)(1), inserted "up to ten
thousand dollars ($10,000),"; in subd.(c), substituted "Public Health" for "Health Services"; inserted
a new subd.(f); and redesignated the existing subd.(f) as subd.(g).

For cost reimbursement provisions relating to Stats.2009, c. 505 (A.B.1070), see Historical and
Statutory Notes under Business and Professions Code § 801.01.

2003 Main Volume
For letter of intent regarding S.B. 916 (Stats.1993, c. 1267), see Historical and Statutory Notes under

Business and Professions Code § 116.
The 1995 amendment, in subd.(a), designated the existing text as par.(1) and added par.(2), relating to

compliance by health care facilities; in subd.(b), designated the existing text as par.(1) and added
par.(2), relating to health care facilities failing or refusing to comply with court orders to release
medical records; and added subd.(d), defining health care facility.

Stats.1998, c. 878, inserted subds.(c), relating to multiple acts, and (d), relating to noncompliance
constituting unprofessional conduct; relettered former subds.(c) and (d) as (e) and (f); and rewrote
subd.(b), which read:

"(b)(1) A licensee who fails or refuses to comply with a court order mandating the release of records to
the board shall pay to the board a civil penalty of one thousand dollars ($1,000) per day for each day
that the documents have not been produced after the date by which the court order requires the
documents to be produced, unless it is determined that the order is unlawful or invalid.

"(2) A health care facility that fails or refuses to comply with a court order mandating the release of
patient records to the board, that is accompanied by a notice citing this section and describing the
penalties for failure to comply with this section, shall pay to the board a civil penalty of up to one
thousand dollars ($1,000) per day for each day that the documents have not been produced, up to ten
thousand dollars ($10,000), after the date by which the court order requires the documents to be
produced, unless it is determined that the order is unlawful or invalid."

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

Research References

Cross References



"Board" defined for purposes of this Code and Chapter, see Business and Professions Code §§ 22,
2002.

"County" defined for purposes of this Code, see Business and Professions Code § 17.
"Department" defined for purposes of this Code, see Business and Professions Code § 23.
Misdemeanors, definition and penalties, see Penal Code §§ 17, 19 and 19.2.

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §1040

§ 2247. Licensee physical, emotional and mental condition; requirements 

     •     Historical Notes

(a) A licensee shall meet the requirements set forth in subdivision (f) of Section 1031 of the Government Code
prior to performing either of the following:

(1) An evaluation of a peace officer applicant's emotional and mental condition.

(2) An evaluation of a peace officer's fitness for duty.

(b) This section shall become operative on January 1, 2005.

CREDIT(S)
(Added by Stats.2003, c. 777 (A.B.1669), § 1, operative Jan. 1, 2005.)

Historical Notes

Historical And Statutory Notes

2003 Legislation
Section 6 of Stats.2003, c. 777 (A.B.1669), provides:
"SEC. 6. No reimbursement is required by this act pursuant to Section 6 of Article XIII B of the

California Constitution for certain costs that may be incurred by a local agency or school district
because in that regard this act creates a new crime or infraction, eliminates a crime or infraction,
or changes the penalty for a crime or infraction, within the meaning of Section 17556 of the
Government Code, or changes the definition of a crime within the meaning of Section 6 of
Article XIII B of the California Constitution.

"However, notwithstanding Section 17610 of the Government Code, if the Commission on State
Mandates determines that this act contains other costs mandated by the state, reimbursement to
local agencies and school districts for those costs shall be made pursuant to Part 7 (commencing
with Section 17500) of Division 4 of Title 2 of the Government Code.  If the statewide cost of
the claim for reimbursement does not exceed one million dollars ($1,000,000), reimbursement
shall be made from the State Mandates Claims Fund."

Chapter 6.6. Psychologists

Article 1. General Provisions



Historical Notes

General Notes

2003 Main Volume
Article 1 was added by Stats.1967, c. 1677, p. 4199, § 2.

Research References

Cross References

Marriage,
Family and child counseling, license, advertising, see Business and Professions Code § 4980.
Family and child counseling provisions, construction with act, see Business and Professions Code §

4980.01.
Nonprofit professional corporation for licentiates under this chapter, see Corporations Code § 10810.
Psychologist as psychotherapist within psychotherapist-patient privilege, see Evidence Code § 1010.

§ 2900. Legislative finding and declarations 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The Legislature finds and declares that practice of psychology in California affects the public health, safety, and
welfare and is to be subject to regulation and control in the public interest to protect the public from the
unauthorized and unqualified practice of psychology and from unprofessional conduct by persons licensed to
practice psychology.

CREDIT(S)
(Added by Stats.1967, c. 1677, p. 4199, § 2.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Former § 2900, added by Stats.1957, c. 2320, p. 4037, § 1, which authorized former chapter 6.6 to be

cited as the Psychology Certification Act, was repealed by Stats.1967, c. 1677, p. 4199, § 1.  See
Business and Professions Code § 2901.

Research References

Cross References

Marriage, family and child counselors, psychologists acting as, see Business and Professions Code §
4980.

2003 Main Volume

Collateral References:

Witkin, Summary (9th ed) Torts §777



Witkin & Epstein, Criminal Law (2d ed) §1046
Cal Jur 3d Crim L §3226; Evid §460; Heal Art §§1, 94, 96

Notes Of Decisions

Validity 1

1. Validity

California licensing scheme for mental health professionals was rationally related to California's interest in
protecting mental health and safety of its citizens, and did not violate health care professionals' due process
rights, whether by requiring professionals already trained in psychoanalysis to have two years of supervised
on-site training in order to obtain license or by excepting research psychoanalysts from its requirements; it did
not matter that other professions, such as family counselors, were not regulated as stringently, since it was not
irrational for legislature to progress one step, or one profession, at time. National Ass'n for Advancement of
Psychoanalysis v. California Bd. of Psychology, C.A.9 (Cal.)2000, 228 F.3d 1043, certiorari denied 121 S.Ct.
1602, 532 U.S. 972, 149 L.Ed.2d 469. Health  105

California licensing scheme for mental health professionals was valid, content-neutral exercise of California's
police power which, even if speech interest was implicated, did not violate First Amendment. National Ass'n for
Advancement of Psychoanalysis v. California Bd. of Psychology, C.A.9 (Cal.)2000, 228 F.3d 1043, certiorari
denied 121 S.Ct. 1602, 532 U.S. 972, 149 L.Ed.2d 469. Constitutional Law  1600; Health  105

California licensing scheme for mental health professionals was not prior restraint on speech, where scheme
was designed to protect mental health of California residents, and there was no allegation that state was
revoking or denying licenses for any arbitrary or constitutionally suspect reasons. National Ass'n for
Advancement of Psychoanalysis v. California Bd. of Psychology, C.A.9 (Cal.)2000, 228 F.3d 1043, certiorari
denied 121 S.Ct. 1602, 532 U.S. 972, 149 L.Ed.2d 469. Constitutional Law  1600; Health  105

§ 2901. Short title 

     •     Historical Notes

This chapter shall be known and may be cited as the "Psychology Licensing Law."

CREDIT(S)
(Added by Stats.1967, c. 1677, p. 4199, § 2.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Former § 2901, added by Stats.1957, c. 2320, p. 4037, § 1, which defined "Board" as the board of

medical examiners, was repealed by Stats.1967, c. 1677, p. 4199, § 1.  See Business and Professions
Code § 2902.

Derivation: Former § 2900, added by Stats.1957, c. 2320, p. 4037, § 1.

§ 2902. Definitions 



     •     Historical Notes     •     Research References     •     Notes of Decisions

As used in this chapter, unless the context clearly requires otherwise and except as in this chapter expressly
otherwise provided the following definitions apply:

(a) "Licensed psychologist" means an individual to whom a license has been issued pursuant to the provisions
of this chapter, which license is in force and has not been suspended or revoked.

(b) "Board" means the Board of Psychology.

(c) A person represents himself or herself to be a psychologist when the person holds himself or herself out to
the public by any title or description of services incorporating the words "psychology," "psychological,"
"psychologist," "psychology consultation," "psychology consultant," "psychometry," "psychometrics" or
"psychometrist," "psychotherapy," "psychotherapist," "psychoanalysis," or "psychoanalyst," or when the person
holds himself or herself out to be trained, experienced, or an expert in the field of psychology.

(d) "Accredited," as used with reference to academic institutions, means the University of California, the
California State University, or an institution that is accredited by a national or an applicable regional
accrediting agency recognized by the United States Department of Education.

(e) "Approved," as used with reference to academic institutions, means an institution having "approval to
operate" , as defined in Section 94718 of the Education Code.

CREDIT(S)
(Added by Stats.1967, c. 1677, p. 4199, § 2. Amended by Stats.1976, c. 1185, p. 5318, § 90; Stats.1978, c.
1161, p. 3649, § 194; Stats.1978, c. 1208, p. 3898, § 1; Stats.1979, c. 955, p. 3294, § 2; Stats.1983, c. 143, § 1;
Stats.1989, c. 886, § 55; Stats.1989, c. 887, § 1; Stats.1989, c. 888, § 1.5; Stats.1995, c. 279 (A.B.1471), § 16;
Stats.1995, c. 758 (A.B.446), § 4; Stats.1995, c. 91 (S.B.975), § 2; Stats.1997, c. 758 (S.B.1346), § 34;
Stats.2004, c. 695 (S.B.1913), § 19.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Section 219 of Stats.1983, c. 143, amended by Stats.1983, c. 654, § 4, provided:
"Any section of any act enacted by the Legislature during the 1983 calendar year, which takes effect on

or before January 1, 1984, and which amends, amends and renumbers, adds, repeals and adds, or
repeals a section amended, amended and renumbered, repealed and added, or repealed by this act,
shall prevail over this act, whether that act is enacted prior to, or subsequent to, this act."

Under the provisions of § 47 of Stats.1989, c. 888, the 1989 amendments of this section by c. 886 and c.
888 were given effect and incorporated in the form set forth in § 1.5 of c. 888.  An amendment of
this section by § 1 of Stats.1989, c. 888, failed to become operative under the provisions of § 47 of
that Act.

Amendment of this section by §§ 2, 3, 4 of Stats.1989, c. 887, failed to become operative under the
provisions of § 5 of that Act.

Subordination of legislation by Stats.1989, c. 886 to other legislation enacted during the 1989 calendar
year, effective on or before January 1, 1990, whether enacted prior to or after c. 886, see Historical
Note under Business and Professions Code § 101.

Effect of amendment of section by two or more acts at the same session of the legislature, see
Government Code § 9605.

Section 4 of Stats.1995, c. 758 (A.B.446), amended this section and provided for its repeal, operative
Jan. 1, 1997, and § 4.5 of that act provided for the addition of a § 2902 with similar subject matter,



operative Jan. 1, 1997.  Stats.1995, c. 91 (S.B.975), § 2, amended this section.  Subordination of
legislation by Stats.1995, c. 758 (A.B.446), with specified exceptions, see Historical and Statutory
Notes under Business and Professions Code § 1247.6.

Subordination of legislation by Stats.1995, c. 91 (S.B.975), to other 1995 legislation, see Historical and
Statutory Notes under Business and Professions Code § 35.

Effect of amendment of section by two or more acts at the same session of the legislature, see
Government Code § 9605.

Former § 2902, added by Stats.1957, c. 2320, p. 4037, § 1, defining "person" as an individual firm,
partnership, association, corporation, or cooperative association, was repealed by Stats.1967, c.
1677, p. 4199, § 1.

Derivation: Former §§ 2901, 2901.5, 2903 added by Stats.1957, c. 2320, p. 4037, § 1.

Research References

Cross References

"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
"Department" defined for purposes of this Code, see Business and Professions Code § 23.
Medical board of California, see Business and Professions Code § 2001 et seq.

Code Of Regulations References

Clinical Psychologist, defined, see 22 Cal. Code of Regs. § 79509.
2003 Main Volume

Notes Of Decisions

Psychotherapist 1

1. Psychotherapist

Marriage, family or child counselor might use some "psychotherapeutic measures" in connection with his work,
but he might not use measures reserved for the specially trained physician and surgeon; and while use of the
term psychotherapist by a counselor was not specifically proscribed by any statutory provision, use of the term
should be avoided because of possibility of misleading public and misuse of term might form basis for
disciplinary action. 49 Op.Atty.Gen. 104, 5-23-67.

§ 2903. Necessity of license; practice of psychology; psychotherapy 

     •     Historical Notes     •     Research References     •     Notes of Decisions

No person may engage in the practice of psychology, or represent himself or herself to be a psychologist,
without a license granted under this chapter, except as otherwise provided in this chapter. The practice of
psychology is defined as rendering or offering to render for a fee to individuals, groups, organizations or the
public any psychological service involving the application of psychological principles, methods, and procedures
of understanding, predicting, and influencing behavior, such as the principles pertaining to learning, perception,
motivation, emotions, and interpersonal relationships; and the methods and procedures of interviewing,
counseling, psychotherapy, behavior modification, and hypnosis; and of constructing, administering, and
interpreting tests of mental abilities, aptitudes, interests, attitudes, personality characteristics, emotions, and
motivations.



The application of these principles and methods includes, but is not restricted to: diagnosis, prevention,
treatment, and amelioration of psychological problems and emotional and mental disorders of individuals and
groups.

Psychotherapy within the meaning of this chapter means the use of psychological methods in a professional
relationship to assist a person or persons to acquire greater human effectiveness or to modify feelings,
conditions, attitudes and behavior which are emotionally, intellectually, or socially ineffectual or maladjustive.

As used in this chapter, "fee" means any charge, monetary or otherwise, whether paid directly or paid on a
prepaid or capitation basis by a third party, or a charge assessed by a facility, for services rendered.

CREDIT(S)
(Added Stats.1967, c. 1677, p. 4199, § 2.  Amended by Stats.1973, c. 658, § 1; Stats.1978, c. 1208, p. 3898, § 2;
Stats.2001, c. 728 (S.B.724), § 24.2.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Former § 2903, added by Stats.1957, c. 2320, p. 4037, § 1, defining psychologist and psychological

services, was repealed by Stats.1967, c. 1677, p. 4199, § 1.  See Business and Professions Code §§
2902, 2903.

Derivation: Former § 2903.5, added by Stats.1957, c. 2320, p. 4038, § 1.
Former §§ 2930, 2933 added by Stats.1957, c. 2320, p. 4040, § 1.
Former § 2937, added by Stats.1957, c. 2320, p. 4041, § 1.

Research References

Cross References

Licensing of psychologists, generally, see Business and Professions Code § 2940 et seq.
Narcotic addicts, involuntary commitment of persons convicted of a crime, examination by

psychotherapist, see Welfare and Institutions Code § 3051.
Violation of this section, penalty for infraction, see Business and Professions Code § 146.

Code Of Regulations References

Clinical Psychologist, defined, see 22 Cal. Code of Regs. § 79509.

Law Review And Journal Commentaries

Borawick v. Shay: The admissibility of hypnotically-induced memories.  27 Golden Gate U.L.Rev.
423 (1997).

Legal standard of care for psychiatrists and psychologists. Thomas E. Shea (1978) 6 W.St.U.L.Rev.
71.

Standard of care in administering nontraditional psychotherapy: Problems in law and medicine.
(1974) 7 U.C.Davis L.Rev. 56.

2003 Main Volume

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §1046
Cal Jur 3d Crim L §2799; Heal Art §§111, 148, 171



Notes Of Decisions

Counseling 1
Criminal offense 4
Hypnosis 2
Restraint or seclusion of patients 3

1. Counseling

Marriage, family and child counselors have the statutory authority to construct, administer and interpret
"psychological tests" but to do so only within the course of their practice, when within their field or fields of
competence as established by education, training, and experience, and when such could and would be used to
examine an interpersonal relationship between spouses or members of a family for the purpose of achieving
more adequate, satisfying and productive marriage and family adjustments. 67 Op.Atty.Gen. 278, 6-28-84.

Marriage, family or child counselor might use some "psychotherapeutic measures" in connection with his work,
but he might not use measures reserved for the specially trained physician and surgeon; and while use of the
term psychotherapist by a counselor was not specifically proscribed by any statutory provision, use of the term
should be avoided because of possibility of misleading public and misuse of term might form basis for
disciplinary action. 49 Op.Atty.Gen. 104, 5-23-67.

2. Hypnosis

The practice of hypnotism is not prohibited by state law unless such practice constitutes the unauthorized
practice of medicine or psychology. 54 Op.Atty.Gen. 62, 4-14-71.

3. Restraint or seclusion of patients

A clinical psychologist holding membership on the medical staff of a health facility may, subject to the rules of
the facility, and in order to protect the patient from injury to self or others, order temporary restraint but not
seclusion in the case of an intermediate care facility for the developmentally disabled or intermediate care
facility for the developmentally disabled — habilitative, and both restraint and seclusion in the case of a
psychiatric health facility. 78 Op.Atty.Gen. 121, May 11, 1995.

4. Criminal offense

Allegations that defendant unlawfully practiced psychology without license stated criminal offense, rather than
possible grounds for disciplinary action by board of medical quality assurance, since board's jurisdiction to
discipline is limited to persons who hold licenses issued by it, and if there were no criminal offense, unlicensed
person could practice profession without sanction for misconduct. Peer v. Municipal Court of South Bay
Judicial Dist.(App. 2 Dist. 1982) 180 Cal.Rptr. 137, 128 Cal.App.3d 733. Health  165

§ 2903.1. Biofeedback instruments 

A psychologist licensed under this chapter may use biofeedback instruments which do not pierce or cut the skin
to measure physical and mental functioning.

CREDIT(S)
(Added by Stats.1976, c. 734, p. 1761, § 1.)

2003 Main Volume

Collateral References:



Cal Jur 3d Heal Art §148

§ 2904. Practice of psychology; excluded acts 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The practice of psychology shall not include prescribing drugs, performing surgery or administering
electro-convulsive therapy.

CREDIT(S)
(Added by Stats.1967, c. 1677, p. 4199, § 2.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Former § 2904, added by Stats.1957, c. 2320, p. 4038, § 1, amended by Stats.1965, c. 553, p. 1879, § 1,

relating to confidential relations and communications between psychologist and client, was repealed
by Stats.1965, c. 299, p. 1356, § 3, and Stats.1965, c. 553, p. 1879, § 2 operative, Jan. 1, 1967.  See
Evidence Code §§ 1010 to 1028.

Derivation: Former § 2936, added by Stats.1957, c. 2320, p. 4041, § 1.

Research References

Cross References

Unauthorized practice of medicine, see Business and Professions Code § 2052.
2003 Main Volume

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §1046
Cal Jur 3d Heal Art §148

Notes Of Decisions

Prescribing drugs 1

1. Prescribing drugs

Psychologist's prescribing of drugs for patients constituted sufficient basis for disciplinary action against him.
Cooper v. Board of Medical Examiners (App. 1 Dist. 1975) 123 Cal.Rptr. 563, 49 Cal.App.3d 931. Health 
211

Prescription of drugs by psychologist constituted a violation of rule prohibiting a psychologist from functioning
outside his area of expertise. Cooper v. Board of Medical Examiners (App. 1 Dist. 1975) 123 Cal.Rptr. 563, 49
Cal.App.3d 931. Health  211

§ 2904.5. Licensed psychologist; status as health care practitioner 



A psychologist licensed under this chapter is a licentiate for purposes of paragraph (2) of subdivision (a) of
Section 805, and thus is a health care practitioner subject to the provisions of Section 2290.5 pursuant to
subdivision (b) of that section.

CREDIT(S)
(Added by Stats.2003, c. 20 (A.B.116), § 3.)

§ 2905. Practice of psychology 

     •     Research References

The practice of psychology shall be as defined as in Section 2903, any existing statute in the State of California
to the contrary notwithstanding.

CREDIT(S)
(Added by Stats.1967, c. 1677, p. 4199, § 2.)

Research References

Law Review And Journal Commentaries

Borawick v. Shay: The admissibility of hypnotically-induced memories.  27 Golden Gate U.L.Rev.
423 (1997).

2003 Main Volume

§ 2907. Corporate practice 

     •     Research References

Corporations shall have no professional rights, privileges, or powers, and shall not be permitted to practice
psychology, nor shall the liability of any licensed psychologist be limited by a corporation.

CREDIT(S)
(Added by Stats.1967, c. 1677, p. 4199, § 2.)

Research References

Cross References

Psychological corporations, see Business and Professions Code § 2995.
2003 Main Volume

§ 2907.5. Psychological corporation 

     •     Research References     •     Notes of Decisions

Nothing in Section 2907 shall be deemed to apply to the acts of a psychological corporation practicing pursuant
to the Moscone-Knox Professional Corporation Act, as contained in Part 4 (commencing with Section 13400)
of Division 3 of Title 1 of the Corporations Code and Article 9 (commencing with Section 2995) when the
psychological corporation is in compliance with (a) the Moscone-Knox Professional Corporation Act; (b)
Article 9 (commencing with Section 2995); and (c) all other statutes now or hereafter enacted or adopted



pertaining to such corporation and the conduct of its affairs.

CREDIT(S)
(Added by Stats.1969, c. 1436, p. 2944, § 2.  Amended by Stats.1973, c. 77, § 4; Stats.1980, c. 1314, p. 4554, §
11.)

Research References

Code Of Regulations References

Professional corporations, requirements, see 16 Cal. Code of Regs. § 1397.35 et seq.
2003 Main Volume

Collateral References:

Cal Jur 3d Heal Art §§5, 148
Issues pertaining to ownership of professional corporation as affected by resignation from corporate

practice by active shareholder.  32 ALR4th 921.

Notes Of Decisions

Construction and application 1

1. Construction and application

A licensed psychologist may be lawfully employed by: a psychological corporation certified pursuant to
Moscone-Knox Professional Corporation Act (Corp.C. 13400 et seq.) and Psychology Licensing Law (§ 2995
et seq.); pursuant to statutory exceptions for salaried employees set forth in §§ 2909, 2910; a nonprofit
philanthropic corporation or association providing services to its members; or a licensed physician or another
licensed psychologist. 58 Op.Atty.Gen. 755, 10-3-75.

§ 2908. Psychological activities; members of other professional groups 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Nothing in this chapter shall be construed to prevent qualified members of other recognized professional groups
licensed to practice in the State of California, such as, but not limited to, physicians, clinical social workers,
educational psychologists, marriage and family therapists, optometrists, psychiatric technicians, or registered
nurses, or attorneys admitted to the California State Bar, or persons utilizing hypnotic techniques by referral
from persons licensed to practice medicine, dentistry or psychology, or persons utilizing hypnotic techniques
which offer avocational or vocational self-improvement and do not offer therapy for emotional or mental
disorders, or duly ordained members of the recognized clergy, or duly ordained religious practitioners from
doing work of a psychological nature consistent with the laws governing their respective professions, provided
they do not hold themselves out to the public by any title or description of services incorporating the words
"psychological," "psychologist," "psychology," "psychometrist," "psychometrics," or "psychometry," or that
they do not state or imply that they are licensed to practice psychology; except that persons licensed under
Article 5 (commencing with Section 4986) of Chapter 13 of Division 2 may hold themselves out to the public as
licensed educational psychologists.

CREDIT(S)
(Added by Stats.1967, c. 1677, p. 4199, § 2.  Amended by Stats.1973, c. 758, § 3; Stats.1978, c. 1208, p. 3899,
§ 4; Stats.1980, c. 324, p. 663, § 1; Stats.1983, c. 928, § 2; Stats.2002, c. 1013 (S.B.2026), § 10.)



Historical Notes

Historical And Statutory Notes

2003 Main Volume
Derivation: Former § 2903.5, added by Stats.1957, c. 2320, p. 4038, § 1.
Former § 2934, added Stats.1957, c. 2320, p. 4040, § 1.
Former § 2935, added by Stats.1957, c. 2320, p. 4041, § 1, amended by Stats.1959, c. 297, p. 2206, § 1.

Research References

Law Review And Journal Commentaries

Borawick v. Shay: The admissibility of hypnotically-induced memories.  27 Golden Gate U.L.Rev.
423 (1997).

2003 Main Volume

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §1046
Cal Jur 3d Heal Art §172

Notes Of Decisions

Hypnosis 2
Marriage, family, and child counselors 1

1. Marriage, family, and child counselors

Marriage, family and child counselors have the statutory authority to construct, administer and interpret
"psychological tests" but to do so only within the course of their practice, when within their field or fields of
competence as established by education, training, and experience, and when such could and would be used to
examine an interpersonal relationship between spouses or members of a family for the purpose of achieving
more adequate, satisfying and productive marriage and family adjustments. 67 Op.Atty.Gen. 278, 6-28-84.

Marriage, family or child counselor might use some "psychotherapeutic measures" in connection with his work,
but he might not use measures reserved for the specially trained physician and surgeon; and while use of the
term psychotherapist by a counselor was not specifically proscribed by any statutory provision, use of the term
should be avoided because of possibility of misleading public and misuse of term might form basis for
disciplinary action. 49 Op.Atty.Gen. 104, 5-23-67.

2. Hypnosis

The practice of hypnotism is not prohibited by state law unless such practice constitutes the unauthorized
practice of medicine or psychology. 54 Op.Atty.Gen. 62, 4-14-71.

§ 2909. Psychological activities and use of official titles; salaried employees of organization 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Nothing in this chapter shall be construed as restricting or preventing activities of a psychological nature or the



use of the official title of the position for which they were employed on the part of the following persons,
provided those persons are performing those activities as part of the duties for which they were employed, are
performing those activities solely within the confines of or under the jurisdiction of the organization in which
they are employed and do not offer to render or render psychological services as defined in Section 2903 to the
public for a fee, monetary or otherwise, over and above the salary they receive for the performance of their
official duties with the organization in which they are employed:

(a) Persons who hold a valid and current credential as a school psychologist issued by the California
Department of Education.

(b) Persons who hold a valid and current credential as a psychometrist issued by the California Department of
Education.

(c) Persons employed in positions as psychologists or psychological assistants, or in a student counseling
service, by accredited or approved colleges, junior colleges or universities; federal, state, county or municipal
governmental organizations which are not primarily involved in the provision of direct health or mental health
services.  However, those persons may, without obtaining a license under this act, consult or disseminate their
research findings and scientific information to other such accredited or approved academic institutions or
governmental agencies.  They may also offer lectures to the public for a fee, monetary or otherwise, without
being licensed under this chapter.

(d) Persons who meet the educational requirements of subdivision (b) of Section 2914 and who have one year
or more of the supervised professional experience referenced in subdivision (c) of Section 2914, if they are
employed by nonprofit community agencies that receive a minimum of 25 percent of their financial support
from any federal, state, county, or municipal governmental organizations for the purpose of training and
providing services.  Those persons shall be registered by the agency with the board at the time of employment
and shall be identified in the setting as a "registered psychologist."  Those persons shall be exempt from this
chapter for a maximum period of 30 months from the date of registration.

CREDIT(S)
(Added by Stats.1981, c. 412, p. 1603, § 2, eff. Sept. 11, 1981, operative Jan. 1, 1984.  Amended by Stats.1989,
c. 888, § 2; Stats.1990, c. 1207 (A.B.3242), § 3; Stats.2005, c. 658 (S.B.229), § 2.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Former § 2909, added by Stats.1967, c. 1677, § 2, amended by Stats.1969, c. 1209, § 1; Stats.1979, c.

996, § 2; Stats.1981, c. 412, § 1, relating to psychological activities, was repealed by Stats.1981, c.
412, § 1.

Derivation: Former § 2909 added by Stats.1967, c. 1677, p. 4199, § 2, amended by Stats.1969, c. 1209,
p. 2350, § 1; Stats.1979, c. 996, p. 3390, § 2; Stats.1981, c. 412, p. 1602, § 1.

Former § 2903.5, added by Stats.1957, c. 2320, p. 4038, § 1.
Former §§ 2930, 2934, added Stats.1957, c. 2320, p. 4040, § 1.

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 2902.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
"County" defined for purposes of this Code, see Business and Professions Code § 17.



"Department" defined for purposes of this Code, see Business and Professions Code § 23.
Psychotherapist-patient privilege, see Evidence Code § 1010.
School psychologists, qualifications, see Business and Professions Code § 44874.

Code Of Regulations References

Registered psychologists, see 16 Cal. Code of Regs. § 1387.7.
Registration, see 16 Cal. Code of Regs. § 1390.1.
Statement of purpose, see 16 Cal. Code of Regs. § 1390.3.
Withdrawal of applications, see 16 Cal. Code of Regs. § 1390.2.

Law Review And Journal Commentaries

Review of Selected 1990 California Legislation.  22 Pac.L.J. 395 (1991).
2003 Main Volume

Collateral References:

Witkin, Evidence (3d ed) §1203
Cal Jur 3d Crim L §3226; Evid §460; Heal Art §172

Notes Of Decisions

Construction and application 1
Hospital employees 2
School psychologist 3

1. Construction and application

A licensed psychologist may be lawfully employed by: a psychological corporation certified pursuant to
Moscone-Knox Professional Corporation Act (Corp.C. § 13400 et seq.) and Psychology Licensing Law (§ 2995
et seq.); pursuant to statutory exceptions for salaried employees set forth in this section and § 2910; a nonprofit
philanthropic corporation or association providing services to its members; or a licensed physician or another
licensed psychologist. 58 Op.Atty.Gen. 755, 10-3-75.

2. Hospital employees

A psychologist may not be employed by a proprietary hospital and bill and collect a fee for such services, but
may be employed by a nonprofit hospital on a salary basis only if the hospital is a nonprofit philanthropic
corporation providing services to its members. 62 Op.Atty.Gen. 317, 6-14-79.

3. School psychologist

Statute governing performance of psychological activities did not prohibit school board from contracting for
psychological services; although statute precluded school psychologist who was employed by an organization
from practicing as licensed psychologist outside the organization, such interpretation was irrelevant to school
psychologist who was not employed by school district or who was employed by one district but wished to
practice as school psychologist for another district. Gallup v. Board of Trustees (App. 4 Dist. 1996) 49
Cal.Rptr.2d 289, 41 Cal.App.4th 1571, rehearing denied, review denied. Schools  63(1)

§ 2910. Psychological activities; salaried employees of academic institutions, public schools or
governmental agencies 



     •     Historical Notes     •     Research References     •     Notes of Decisions

Nothing in this chapter shall be construed to restrict or prevent activities of a psychological nature on the part of
persons who are salaried employees of accredited or approved academic institutions, public schools or
governmental agencies, provided:

(a) Such employees are performing such psychological activities as part of the duties for which they were hired;

(b) Such employees are performing those activities solely within the jurisdiction or confines of such
organizations;

(c) Such persons do not hold themselves out to the public by any title or description of activities incorporating
the words "psychology," "psychological," "psychologist," "psychometry," "psychometrics" or "psychometrist";

(d) Such persons do not offer their services to the public for a fee, monetary or otherwise;

(e) Such persons do not provide direct health or mental health services.

CREDIT(S)
(Added by Stats.1967, c. 1677, p. 4199, § 2. Amended by Stats.1979, c. 996, p. 3391, § 3.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Section 1 of Stats.1979, c. 321, provides:
"Chapter 321 of the Statutes of 1978 established an unintentional two-year waiver of the licensure

requirements for professional personnel, other than psychologists and clinical social workers, by its
amendment of subdivision (b) of Section 1277 of the Health and Safety Code.  It is the intent of the
Legislature in enacting this act to restrict the exemption specified in such provisions to the minimum
time required for personnel in the professions of psychology and clinical social work, to ensure the
application of such provisions equally as to all facilities and services of the State Department of
Mental Health and the State Department of Developmental Services."

Former § 2910, added by Stats.1957, c. 2320, p. 4038, § 1, amended by Stats.1961, c. 1821, p. 3874, §
22, providing for the creation of a psychology examining committee, was repealed by Stats.1967, c.
1677, p. 4199, § 1.  See Business and Professions Code § 2920.

Derivation: Former § 2903.5, added by Stats.1957, c. 2320, p. 4038, § 1.
Former §§ 2930, 2934, added by Stats.1957, c. 2320, p. 4040, § 1.
Former § 2935, added by Stats.1957, c. 2320, p. 4041, § 1, amended by Stats.1959, c. 297, p. 2206, § 1.

Research References

Cross References

Employment of medical personnel, health and physical development of pupils, psychological tests
and other psychological activities, see Education Code § 49422.

School psychologists, qualifications, see Business and Professions Code § 44874.
2003 Main Volume

Collateral References:

Cal Jur 3d Heal Art §172



Notes Of Decisions

Construction and application 1
Correctional counselor 2
County professional services 3

1. Construction and application

A licensed psychologist may be lawfully employed by: a psychological corporation certified pursuant to
Moscone-Knox Professional Corporation Act (Corp.C. § 13400 et seq.) and Psychology Licensing Law (§ 2995
et seq.); pursuant to statutory exceptions for salaried employees set forth in § 2909 and this section; a nonprofit
philanthropic corporation or association providing services to its members; or a licensed physician or another
licensed psychologist. 58 Op.Atty.Gen. 775, 10-3-75.

2. Correctional counselor

Correctional counselor who prepared diagnostic reports in "Category X" program in which predictions for
prisoner's future behavior were made did not have to be licensed to practice psychology; even if preparation of
those reports fell within definition of practice of psychology, reports' production was not provision of direct
mental health services as they were not produced directly for inmate, and exception to licensing requirement
thus applied. Wasko v. Department of Corrections (App. 2 Dist. 1989) 259 Cal.Rptr. 764, 211 Cal.App.3d 996,
review denied. Health  165

Psychologists who are employed by the department of corrections or the department of the youth authority who
provide diagnostic and treatment services to inmates or wards are not required to have a professional license as
psychologists. 66 Op.Atty.Gen. 371, 10-19-83.

3. County professional services

Since 1979, a county must require that professional services performed in its local mental health programs
(Short-Doyle) which fall within the scope of the licensure of psychologists, clinical social workers and nurses
be performed by licensed personnel, and, a county may not establish treatment services in its local mental
health programs (Short-Doyle) which will utilize unlicensed county personnel who will treat patients unless the
county can demonstrate that the individual performing such treatment services falls within a demonstrable
exception to the professional licensing requirements. 66 Op.Atty.Gen. 189, 6-16-83.

§ 2911. Graduate students; psychological intern; psychological trainee 

     •     Historical Notes     •     Research References

Nothing in this chapter shall be construed as restricting the activities and services of a graduate student or
psychological intern in psychology pursuing a course of study leading to a graduate degree in psychology at an
accredited or approved college or university and working in a training program, or a postdoctoral trainee
working in a postdoctoral placement overseen by the American Psychological Association (APA), the
Association of Psychology Postdoctoral and Internship Centers (APPIC), or the California Psychology
Internship Council (CAPIC), provided that these activities and services constitute a part of his or her supervised
course of study and that those persons are designated by the title "psychological intern," "psychological
trainee," " postdoctoral intern," or another title clearly indicating the training status appropriate to his or her
level of training.  The aforementioned terms shall be reserved for persons enrolled in the doctoral program
leading to one of the degrees listed in subdivision (b) of Section 2914 at an accredited or approved college or
university or in a formal postdoctoral internship overseen by APA, APPIC, or CAPIC.



CREDIT(S)
(Added by Stats.1967, c. 1677, p. 4199, § 2.  Amended by Stats.2005, c. 658 (S.B.229), § 3.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Former § 2911, added by Stats.1957, c. 2320, p. 4038, § 1, amended by Stats.1961, c. 1821, p. 3874, §

23, providing for tenure, filling vacancies, and limitation upon number of terms of members of
psychology examining committee was repealed by Stats.1967 Cal. 1677, p. 4199, § 1.  See Business
and Professions Code § 2921.

Derivation: Former § 2932, added by Stats.1957, c. 2320, p. 4040, § 1.

Research References

Cross References

Psychotherapist-patient privilege, see Evidence Code § 1010.

Code Of Regulations References

Correctional treatment centers, psychiatrist/psychologist service staff, see 22 Cal. Code of Regs. §
79613.

Supervised professional experience, see 16 Cal. Code of Regs. § 1387.
2003 Main Volume

Collateral References:

Witkin, Evidence (3d ed) §1203

§ 2912. Out of state practitioners 

     •     Historical Notes

Nothing in this chapter shall be construed to restrict or prevent a person who is licensed as a psychologist at the
doctoral level in another state or territory of the United States or in Canada from offering psychological services
in this state for a period not to exceed 30 days in any calendar year.

CREDIT(S)
(Added by Stats.1973, c. 757, § 2. Amended by Stats.1978, c. 1161, p. 3649, § 196; Stats.2005, c. 658
(S.B.229), § 4.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Former § 2912, added by Stats.1967, c. 1677, p. 4199, § 2, authorizing limited practice privileges for

licensed out of state or out of country practitioners, was repealed by Stats.1973, c. 757, § 1.
Former § 2912, added by Stats.1957, c. 2320, p. 4038, § 1, amended by Stats.1961, c. 1821, p. 3874, §

24, specifying that the governor in appointing committee members should select members who
represent varied professional interests of psychologists was repealed by Stats.1967, c. 1677, p. 4199,



§ 1.  See Business and Professions Code § 2922.
Derivation: Former § 2912, added by Stats.1967, c. 1677, p. 4199, § 2.
2003 Main Volume

§ 2913. Psychological assistants 

     •     Historical Notes     •     Research References     •     Notes of Decisions

A person other than a licensed psychologist may be employed by a licensed psychologist, by a licensed
physician and surgeon who is board certified in psychiatry by the American Board of Psychiatry and
Neurology, by a clinic which provides mental health services under contract pursuant to Section 5614 of the
Welfare and Institutions Code, by a psychological corporation, by a licensed psychology clinic as defined in
Section 1204.1 of the Health and Safety Code, or by a medical corporation to perform limited psychological
functions provided that all of the following apply:

(a) The person is termed a "psychological assistant."

(b) The person (1) has completed a master's degree in psychology or education with the field of specialization in
psychology or counseling psychology, or (2) has been admitted to candidacy for a doctoral degree in
psychology or education with the field of specialization in psychology or counseling psychology, after having
satisfactorily completed three or more years of postgraduate education in psychology and having passed
preliminary doctoral examinations, or (3) has completed a doctoral degree which qualifies for licensure under
Section 2914, in an accredited or approved university, college, or professional school located in the United
States or Canada.

(c) The person is at all times under the immediate supervision, as defined in regulations adopted by the board,
of a licensed psychologist, or board certified psychiatrist, who shall be responsible for insuring that the extent,
kind, and quality of the psychological services he or she performs are consistent with his or her training and
experience and be responsible for his or her compliance with this chapter and regulations duly adopted
hereunder, including those provisions set forth in Section 2960.

(d) The licensed psychologist, board certified psychiatrist, contract clinic, psychological corporation, or medical
corporation, has registered the psychological assistant with the board.  The registration shall be renewed
annually in accordance with regulations adopted by the board.

No licensed psychologist may register, employ, or supervise more than three psychological assistants at any
given time unless specifically authorized to do so by the board.  No board certified psychiatrist may register,
employ, or supervise more than one psychological assistant at any given time.  No contract clinic, psychological
corporation, or medical corporation may employ more than 10 assistants at any one time.  No contract clinic
may register, employ, or provide supervision for more than one psychological assistant for each designated
full-time staff psychiatrist who is qualified and supervises the psychological assistants.  No psychological
assistant may provide psychological services to the public for a fee, monetary or otherwise, except as an
employee of a licensed psychologist, licensed physician, contract clinic, psychological corporation, or medical
corporation.

(e) The psychological assistant shall comply with regulations that the board may, from time to time, duly adopt
relating to the fulfillment of requirements in continuing education.

(f) No person shall practice as a psychological assistant who is found by the board to be in violation of Section
2960 and the rules and regulations duly adopted thereunder.

CREDIT(S)
(Added by Stats.1967, c. 1677, p. 4199, § 2.  Amended by Stats.1970, c. 470, p. 932, § 1, eff. July 21, 1970;
Stats.1973, c. 949, § 1; Stats.1978, c. 1161, p. 3649, § 197; Stats.1978, c. 1208, p. 3900, § 5; Stats.1980, c.
1314, p. 4555,§ 12; Stats.1980, c. 1315, p. 4560, § 1; Stats.1981, c. 714, p. 2572, § 8; Stats.1982, c. 462, p.



1907, § 1; Stats.1982, c. 1172, p. 4188, § 1; Stats.1983, c. 207, § 1, eff. July 13, 1983; Stats.1989, c. 888, § 3.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
For subordination of amendment by Stats.1978, c. 1161, to other 1978 legislation effective on or before

Jan. 1, 1979, see Historical and Statutory Notes under Business and Professions Code § 111.
Effect of amendment of section by two or more acts at the same session of the legislature, see

Government Code § 9605.
Former § 2913, added by Stats.1957, c. 2320, p. 4038, § 1, relating to appointment of qualified persons

to the committee, was repealed by Stats.1961, c. 1821, p. 3874, § 25.  See Business and Professions
Code § 2923.

Derivation: Former § 2933, added by Stats.1957, c. 2320, p. 4040, § 1.

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 2902.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Child Abuse and Neglect Reporting Act, mandated reporter, see Penal Code § 11165.7.
Consent by minor to diagnosis or treatment of drug and alcohol abuse, "professional person" defined

to include psychological assistants, see Family Code § 6929.
Denial of license,

Additional grounds, generally, see Business and Professions Code § 480
Grounds, generally, see Business and Professions Code § 475.

Elder Abuse and Dependent Adult Civil Protection Act, health practitioner defined, see Welfare and
Institutions Code § 15610.37.

Fee schedule, see Business and Professions Code § 2987.
Psychological corporations, see Business and Professions Code § 2995.
Psychotherapist-patient privilege, see Evidence Code § 1010.

Code Of Regulations References

Citation, see 16 Cal. Code of Regs. § 1391.
Psychological assistants, see 16 Cal. Code of Regs. §§ 1387.6, 1391.

Law Review And Journal Commentaries

Liability for failure to supervise adequately mental health assistants, unlicensed practitioners and
students.  Dennis P. Saccuzzo, 34 Cal.W.L.Rev. 115 (1997).

2003 Main Volume

Collateral References:

Witkin, Summary (9th ed) Work Comp §255
Witkin, Evidence (3d ed) §1203
Cal Jur 3d Heal Art §149; Work Comp §§353, 469

Notes Of Decisions



Billing of services 1
Psychotherapist/patient privilege 3
Workers' compensation 2

1. Billing of services

Reliance of physician and medical clinic on a legislative counsel's opinion to buttress their argument that
physicians can bill California medical assistance program for psychiatric services rendered by nonphysicians
was misplaced where counsel's opinion to effect that a psychiatrist may bill medical assistance program as a
"physician's service" those services which are rendered by a psychological assistant was strictly limited to class
of psychological assistants, and not to clinic's nonphysician staff of psychologists, social workers, and child and
marriage counselors. Eisenberg v. Myers (App. 2 Dist. 1983) 196 Cal.Rptr. 270, 148 Cal.App.3d 814. Health

 482

2. Workers' compensation

Where there is sufficient consultation and supervision to satisfy intent of statute setting forth requirements for
psychological assistants, psychological assistant can be considered agent of treating psychologist for purposes
of allowing workers' compensation benefits for care provided by assistant. Bergenstal v. Workers' Comp.
Appeals Bd.(App. 2 Dist. 1996) 53 Cal.Rptr.2d 266, 45 Cal.App.4th 1272, review denied. Workers'
Compensation  966

3. Psychotherapist/patient privilege

For purposes of application of psychotherapist/patient privilege, therapist was not qualified to engage in critical
intervention/posttraumatic stress counseling when she counseled law enforcement officer after a shooting
incident; therapist was acting outside the scope of her Marriage, Family, and Child Counselor (MFCC) license
in counseling officer, and was not acting as a psychological assistant at that time. Speaker ex rel. Speaker v.
County of San Bernardino, C.D.Cal.2000, 82 F.Supp.2d 1105. Witnesses  214.5

§ 2914. Qualification of applicants for licensure 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Each applicant for licensure shall comply with all of the following requirements:

(a) Is not subject to denial of licensure under Division 1.5.

(b) Possess an earned doctorate degree (1) in psychology, (2) in educational psychology, or (3) in education
with the field of specialization in counseling psychology or educational psychology.  Except as provided in
subdivision (g), this degree or training shall be obtained from an accredited university, college, or professional
school.  The board shall make the final determination as to whether a degree meets the requirements of this
section.

No educational institution shall be denied recognition as an accredited academic institution solely because its
program is not accredited by any professional organization of psychologists, and nothing in this chapter or in
the administration of this chapter shall require the registration with the board by educational institutions of their
departments of psychology or their doctoral programs in psychology.

An applicant for licensure trained in an educational institution outside the United States or Canada shall
demonstrate to the satisfaction of the board that he or she possesses a doctorate degree in psychology that is
equivalent to a degree earned from a regionally accredited university in the United States or Canada.  These
applicants shall provide the board with a comprehensive evaluation of the degree performed by a foreign
credential evaluation service that is a member of the National Association of Credential Evaluation Services



(NACES), and any other documentation the board deems necessary.

(c) Have engaged for at least two years in supervised professional experience under the direction of a licensed
psychologist, the specific requirements of which shall be defined by the board in its regulations, or under
suitable alternative supervision as determined by the board in regulations duly adopted under this chapter, at
least one year of which shall be after being awarded the doctorate in psychology.  If the supervising licensed
psychologist fails to provide verification to the board of the experience required by this subdivision within 30
days after being so requested by the applicant, the applicant may provide written verification directly to the
board.

If the applicant sends verification directly to the board, the applicant shall file with the board a declaration of
proof of service, under penalty of perjury, of the request for verification.  A copy of the completed verification
forms shall be provided to the supervising psychologist and the applicant shall prove to the board that a copy
has been sent to the supervising psychologist by filing a declaration of proof of service under penalty of perjury,
and shall file this declaration with the board when the verification forms are submitted.

Upon receipt by the board of the applicant's verification and declarations, a rebuttable presumption affecting the
burden of producing evidence is created that the supervised, professional experience requirements of this
subdivision have been satisfied.  The supervising psychologist shall have 20 days from the day the board
receives the verification and declaration to file a rebuttal with the board.

The authority provided by this subdivision for an applicant to file written verification directly shall apply only
to an applicant who has acquired the experience required by this subdivision in the United States.

The board shall establish qualifications by regulation for supervising psychologists and shall review and
approve applicants for this position on a case-by-case basis.

(d) Take and pass the examination required by Section 2941 unless otherwise exempted by the board under this
chapter.

(e) Show by evidence satisfactory to the board that he or she has completed training in the detection and
treatment of alcohol and other chemical substance dependency.  This requirement applies only to applicants
who matriculate on or after September 1, 1985.

(f)(1) Show by evidence satisfactory to the board that he or she has completed coursework in spousal or partner
abuse assessment, detection, and intervention.  This requirement applies to applicants who began graduate
training during the period commencing on January 1, 1995, and ending on December 31, 2003.

(2) An applicant who began graduate training on or after January 1, 2004, shall show by evidence satisfactory to
the board that he or she has completed a minimum of 15 contact hours of coursework in spousal or partner
abuse assessment, detection, and intervention strategies, including knowledge of community resources, cultural
factors, and same gender abuse dynamics.  An applicant may request an exemption from this requirement if he
or she intends to practice in an area that does not include the direct provision of mental health services.

(3) Coursework required under this subdivision may be satisfactory if taken either in fulfillment of other
educational requirements for licensure or in a separate course.  This requirement for coursework shall be
satisfied by, and the board shall accept in satisfaction of the requirement, a certification from the chief academic
officer of the educational institution from which the applicant graduated that the required coursework is
included within the institution's required curriculum for graduation.

(g) An applicant holding a doctoral degree in psychology from an approved institution is deemed to meet the
requirements of this section if all of the following are true:

(1) The approved institution offered a doctoral degree in psychology designed to prepare students for a license
to practice psychology and was approved by the Bureau for Private Postsecondary and Vocational Education on
or before July 1, 1999.



(2) The approved institution has not, since July 1, 1999, had a new location, as described in Section 94721 of
the Education Code.

(3) The approved institution is not a franchise institution, as defined in Section 94729.3 of the Education Code.

CREDIT(S)
(Added by Stats.2000, c. 625 (A.B.400), § 2.  Amended by Stats.2001, c. 728 (S.B.724), § 24.4; Stats.2002, c.
481 (S.B.564), § 1; Stats.2005, c. 658 (S.B.229), § 5.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Operation and effect of Stats.1971, c. 1748, p. 3769, see Historical Note under Civ.C. § 25.
Effect of amendment of section by two or more acts at the same session of the legislature, see

Government Code § 9605.
Governor Davis issued the following signing message regarding Stats.2002, c. 481 (S.B.564):
"To the Members of the California Legislature:
"I am signing SB 564 in the hopes the specific coursework for therapists in handling spousal and partner

abuse will, over time help to educate and thus, lower the staggering statistics of reports of violence
against women.

"Normally, I would be reluctant to have the legislature establish course curriculum, but given the real
world consequences of spousal and partner abuse, this training seems necessary and in fact, long
overdue.  A "1988 Survey on Women's Health' reports that one-third of women report being abused
by a husband or boyfriend in their lives.  In 1999, 33 percent of women murdered in California were
killed by their husbands, ex-husbands, or boyfriends.  The California Department of Justice Criminal
Justice Statistics Center reported law enforcement received 196,406 domestic violence calls in 2000.

"I would, however, discourage further legislation dictating specific course content and curriculum as this
role is better left to academicians whose special skill and knowledge enables them to set over
arching goals and policies affecting their course studies.

"Sincerely,
"GRAY DAVIS"
Former § 2914, added by Stats.1967, c. 1677, § 2, amended by Stats.1971, c. 1748, § 6; Stats.1972, c.

1285, § 1.3; Stats.1977, c. 216, § 1; Stats.1978, c. 1161, § 198; Stats.1978, c. 1208, § 6; Stats.1984,
c. 1149, § 5; Stats.1985, c. 990, § 1; Stats.1989, c. 888, § 4; Stats.1993, c. 1234 (A.B.890), § 7,
relating to qualifications for licensure, was repealed by Stats.2000, c. 625 (A.B.400), § 1.  See this
section.

Former § 2914, added by Stats.1957, c. 2320, p. 4039, § 1, amended by Stats.1961, c. 1821, p. 3875, §
26 specifying qualifications of committee members, was repealed by Stats.1967, c. 1677, p. 4199, §
1.  See Business and Professions Code § 2923.

Derivation: Former § 2914, added by Stats.1967, c. 1677, § 2, amended by Stats.1971, c. 1748, § 6;
Stats.1972, c. 1285, § 1.3; Stats.1977, c. 216, § 1; Stats.1978, c. 1161, § 198; Stats.1978, c. 1208, §
6; Stats.1984, c. 1149, § 5; Stats.1985, c. 990, § 1; Stats.1989, c. 888, § 4; Stats.1993, c. 1234
(A.B.890), § 7.

Former § 2941, added by Stats.1957, c. 2320, p. 4041, § 1.

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 2902.



"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Clinical psychologists, health facility rules for medical staff membership and clinical privileges, see

Health and Safety Code § 1316.5.
Denial of license,
Psychological activities and professional titles, salaried employees of organizations, see Business

and Professions Code § 2909.
Additional grounds, generally, see Business and Professions Code § 480
Grounds, generally, see Business and Professions Code § 475.

"Department" defined for purposes of this Code, see Business and Professions Code § 23.
Department of industrial relations, division of workers' compensation, medical evaluators, see Labor

Code § 139.2.
Psychological activities, exemption provisions with respect to this section, see Business and

Professions Code § 2909.
Workers' compensation and insurance, psychologist and acupuncturist, see Labor Code § 3209.3.

Code Of Regulations References

Alternate plan for supervised professional experience in non-mental health services, see 16 Cal.
Code of Regs. § 1387.3.

Criteria for approval of comparable programs, see 16 Cal. Code of Regs. § 1383 et seq.
Criteria for evaluation of education experience, see 16 Cal. Code of Regs. § 1386 et seq.
Education and experience, see 16 Cal. Code of Regs. § 1382 et seq.
Evaluation criteria, doctorate equivalent; foreign graduates, see 16 Cal. Code of Regs. §§ 1385,

1386.
Failure to appear for examination, withdrawal of application, see 16 Cal. Code of Regs. § 1381.4.
Supervised professional experience, see 16 Cal. Code of Regs. § 1387.

Law Review And Journal Commentaries

Elimination of citizenship requirement: legislative review. (1973) 4 Pac.L.J. 275.
2003 Main Volume

United States Code Annotated

Violence against women prevention, grants for training and educating health professionals, see 42
U.S.C.A. § 294h.

Collateral References:

B-W Cal Civil Practice: Workers' Compensation §2:10
Cal Jur 3d Heal Art §§100, 176, 177, 179

Notes Of Decisions

Construction with other laws   1/2 
Doctorate degree 2
Validity of degree 1

. Construction with other laws

To qualify as a secondary evaluator under the Sexually Violent Predator Act (SVP Act), the evaluator is
required to have a doctoral degree in psychology, rather than a degree in education psychology or education
with the field of specialization in counseling psychology or educational psychology. In re Wright (App. 4 Dist.
2005) 27 Cal.Rptr.3d 281, 128 Cal.App.4th 663, review denied. Mental Health  461



1. Validity of degree

Board of medical examiners could challenge validity of licensed psychologist's degree, as not having been
earned by appropriate and sufficient study, although it was granted by educational institution authorized to issue
degrees. Packer v. Board of Medical Examiners (App. 2 Dist. 1974) 112 Cal.Rptr. 76, 37 Cal.App.3d 63. Health

 134

2. Doctorate degree

Person who had earlier qualified to take examination for certification as psychologist was not required to hold
doctorate degree in order to be licensed. Packer v. Board of Medical Examiners (App. 2 Dist. 1974) 112
Cal.Rptr. 76, 37 Cal.App.3d 63. Health  138

A doctorate degree conferred by an unaccredited and unapproved college or university and thereafter
reconferred, following accreditation or approval of the college or university, is not an earned doctorate degree
obtained from an accredited or approved college or university for purposes of this section and this would not be
affected by the fact that the reconferred degree is predated to a date closely following accreditation or approval
of the college or university. 60 Op.Atty.Gen. 94, 3-31-77.

§ 2914.1. Continuing education; geriatric pharmacology 

     •     Research References

The board shall encourage every licensed psychologist to take a continuing education course in geriatric
pharmacology as a part of his or her continuing education.

CREDIT(S)
(Added by Stats.1990, c. 1539 (S.B.2827), § 3.)

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 2902.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
2003 Main Volume

§ 2914.2. Continuing education in psychopharmacology and biological basis of behavior 

     •     Research References

The board shall encourage licensed psychologists to take continuing education courses in psychopharmacology
and biological basis of behavior as part of their continuing education.

CREDIT(S)
(Added by Stats.1998, c. 822 (S.B.983), § 1.)

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 2902.



"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
2003 Main Volume

§ 2914.3. Doctorate degree program curriculum; psychopharmacology courses 

     •     Research References

(a) The board shall encourage institutions that offer a doctorate degree program in psychology to include in
their biobehavioral curriculum, education and training in psychopharmacology and related topics including
pharmacology and clinical pharmacology.

(b) The board shall develop guidelines for the basic education and training of psychologists whose practices
include patients with medical conditions and patients with mental and emotional disorders, who may require
psychopharmacological treatment and whose management may require collaboration with physicians and other
licensed prescribers.  In developing these guidelines for training, the board shall consider, but not be limited to,
all of the following:

(1) The American Psychological Association's guidelines for training in the biological bases of mental and
emotional disorders.

(2) The necessary educational foundation for understanding the biochemical and physiological bases for mental
disorders.

(3) Evaluation of the response to psychotropic compounds, including the effects and side effects.

(4) Competent basic practical and theoretical knowledge of neuroanatomy, neurochemistry, and
neurophysiology relevant to research and clinical practice.

(5) Knowledge of the biological bases of psychopharmacology.

(6) The locus of action of psychoactive substances and mechanisms by which these substances affect brain
function and other systems of the body.

(7) Knowledge of the psychopharmacology of classes of drugs commonly used to treat mental disorders.

(8) Drugs that are commonly abused that may or may not have therapeutic uses.

(9) Education of patients and significant support persons in the risks, benefits, and treatment alternatives to
medication.

(10) Appropriate collaboration or consultation with physicians or other prescribers to include the assessment of
the need for additional treatment that may include medication or other medical evaluation and treatment and the
patient's mental capacity to consent to additional treatment to enhance both the physical and the mental status of
the persons being treated.

(11) Knowledge of signs that warrant consideration for referral to a physician.

(c) This section is intended to provide for training of clinical psychologists to improve the ability of clinical
psychologists to collaborate with physicians.  It is not intended to provide for training psychologists to prescribe
medication.  Nothing in this section is intended to expand the scope of licensure of psychologists.

CREDIT(S)
(Added by Stats.1998, c. 822 (S.B.983), § 2.)

Research References



Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 2902.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
2003 Main Volume

§ 2915. Renewal licenses, relicensure, reinstatement to active license status; proof of continuing
education; false statements; policy for exceptions; approved courses 

     •     Historical Notes     •     Research References

(a) Except as provided in this section, on or after January 1, 1996, the board shall not issue any renewal license
unless the applicant submits proof that he or she has completed no less than 18 hours of approved continuing
education in the preceding year.  On or after January 1, 1997, except as provided in this section, the board shall
issue renewal licenses only to those applicants who have completed 36 hours of approved continuing education
in the preceding two years.

(b) Each person renewing his or her license issued pursuant to this chapter shall submit proof of compliance
with this section to the board.  False statements submitted pursuant to this section shall be a violation of Section
2970.

(c) A person applying for relicensure or for reinstatement to an active license status shall certify under penalty
of perjury that he or she is in compliance with this section.

(d)(1) The continuing education requirement shall include, but shall not be limited to, courses required pursuant
to Sections 25 and 28.  The requirement may include courses pursuant to Sections 32 and 2914.1.

(2)(A) The board shall require a licensed psychologist who began graduate study prior to January 1, 2004, to
take a continuing education course during his or her first renewal period after the operative date of this section
in spousal or partner abuse assessment, detection, and intervention strategies, including community resources,
cultural factors, and same gender abuse dynamics.  Equivalent courses in spousal or partner abuse assessment,
detection, and intervention strategies taken prior to the operative date of this section or proof of equivalent
teaching or practice experience may be submitted to the board and at its discretion, may be accepted in
satisfaction of this requirement.

(B) Continuing education courses taken pursuant to this paragraph shall be applied to the 36 hours of approved
continuing education required under subdivision (a).

(C) A licensed psychologist whose practice does not include the direct provision of mental health services may
apply to the board for an exemption from the requirements of this paragraph.

(3) Continuing education instruction approved to meet the requirements of this section shall be completed
within the State of California, or shall be approved for continuing education credit by the American
Psychological Association or its equivalent as approved by the board.

(e) The board may establish a policy for exceptions from the continuing education requirement of this section.

(f) The board may recognize continuing education courses that have been approved by one or more private
nonprofit organizations that have at least 10 years' experience managing continuing education programs for
psychologists on a statewide basis, including, but not limited to:

(1) Maintaining and managing related records and data.

(2) Monitoring and approving courses.



(g) The board shall adopt regulations as necessary for implementation of this section.

(h) A licensed psychologist shall choose continuing education instruction that is related to the assessment,
diagnosis, and intervention for the client population being served or to the fields of psychology in which the
psychologist intends to provide services, that may include new theoretical approaches, research, and applied
techniques.  Continuing education instruction shall include required courses specified in subdivision (d).

(i) A psychologist shall not practice outside his or her particular field or fields of competence as established by
his or her education, training, continuing education, and experience.

(j) The administration of this section may be funded through professional license fees and continuing education
provider and course approval fees, or both.  The fees related to the administration of this section shall not
exceed the costs of administering the corresponding provisions of this section.

(k) Continuing education credit may be approved for those licensees who serve as commissioners on any
examination pursuant to Section 2947, subject to limitations established by the board.

(l) This section shall become operative on January 1, 2004.

CREDIT(S)
(Added by Stats.2002, c. 481 (S.B.564), § 3, operative Jan. 1, 2004.)

Historical Notes

Historical And Statutory Notes

2002 Legislation
For Governor's signing message regarding Stats.2002, c. 481 (S.B.564), see Historical and Statutory

Notes under Business and Professions Code § 2914.
Former § 2915, added by Stats.1992, c. 260 (S.B.774), § 2, amended by Stats.1993, c. 1234 (A.B.890), §

8; Stats.2002, c. 481 (S.B.564), § 2, covering renewal licenses, relicensure, reinstatement to active
license status, proof of continuing education, false statements, policy for exceptions, and approved
courses, was repealed by its own terms, operative Jan. 1, 2004.  See this section.  Section 1 adding
the former section provided:

"The Legislature finds and declares all of the following:
"(a) The practice of psychology is rapidly changing.
"(b) The public health and safety would be served by requiring persons granted a license to engage in

the practice of psychology to continue their education after receiving their initial license.
"(c) Over time, the Board of Psychology has been directed to encourage specific continuing education

courses including AIDS, geriatric pharmacology, and recognizing chemical dependency.
"(d) The Board of Psychology and members of the profession are the most appropriate parties to

establish comprehensive standards for continuing education for the profession.
"(e) There is a need to have a system in place which will accommodate the latest issues of social

concern that may develop relative to providing professional psychological services to the public.
"(f) A comprehensive program of continuing education will provide consistency, quality control, and a

structure within which important professional issues can be brought to the attention of licensed
psychologists."

Derivation: Former § 2915, added by Stats.1992, c. 260 (S.B.774), § 2, amended by Stats.1993, c. 1234
(A.B.890), § 8; Stats.2002, c. 481 (S.B.564), § 2.

2003 Main Volume
Former § 2915, added by Stats.1967, c. 1677, p. 4199, § 2, related to persons qualified under prior act,

was repealed by Stats.1973, § 3.
Former § 2915, added by Stats.1957, c. 2320, p. 4039, § 1, authorizing the governor to remove

committee members for incompetency or unprofessional conduct was repealed by Stats.1967, c.



1677, p. 4199, § 1.  See Business and Professions Code § 2924.

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 2902.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.

Code Of Regulations References

Accreditation agencies, see 16 Cal. Code of Regs. § 1397.64.
Board of psychology,

Continuing education, definitions, see 16 Cal. Code of Regs. § 1397.60.
Continuing education, hour value system, see 16 Cal. Code of Regs. § 1397.63.
Denial, suspension and revocation of Ce provider status, see 16 Cal. Code of Regs. § 1397.71.

Continuing education exemptions, see 16 Cal. Code of Regs. § 1397.62.
Continuing education requirements, see 16 Cal. Code of Regs. § 1397.61.
Hour value system, see 16 Cal. Code of Regs. § 1397.63.
Participant fees, see 16 Cal. Code of Regs. § 1397.69.
Provider audit requirements, see 16 Cal. Code of Regs. § 1397.66.
Provider fees, see 16 Cal. Code of Regs. § 1397.68.
Renewal after inactive or delinquent status, see 16 Cal. Code of Regs. § 1397.67.
Requirements for approved providers, see 16 Cal. Code of Regs. § 1397.65.
Sanctions for noncompliance, see 16 Cal. Code of Regs. § 1397.70.
2003 Main Volume

Collateral References:

Cal Jur 3d Heal Art §148

§ 2915.5. Graduate study coursework in aging and long-term care; contact hours; program contents;
certification; condition for licensure 

     •     Historical Notes     •     Research References

(a) Any applicant for licensure as a psychologist who began graduate study on or after January 1, 2004, shall
complete, as a condition of licensure, a minimum of 10 contact hours of coursework in aging and long-term
care, which may include, but need not be limited to, the biological, social, and psychological aspects of aging.
On and after January 1, 2012, this coursework shall include instruction on the assessment and reporting of, as
well as treatment related to, elder and dependent adult abuse and neglect.

(b) Coursework taken in fulfillment of other educational requirements for licensure pursuant to this chapter, or
in a separate course of study, may, at the discretion of the board, fulfill the requirements of this section.

(c) In order to satisfy the coursework requirement of this section, the applicant shall submit to the board a
certification from the chief academic officer of the educational institution from which the applicant graduated
stating that the coursework required by this section is included within the institution's required curriculum for
graduation, or within the coursework, that was completed by the applicant.

(d) The board shall not issue a license to the applicant until the applicant has met the requirements of this
section.

CREDIT(S)



(Added by Stats.2002, c. 541 (S.B.953), § 4.  Amended by Stats.2010, c. 552 (A.B.2435), § 2.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Legislative findings and declarations relating to Stats.2002, c. 541 (S.B.953), see Historical and

Statutory Notes under Business and Professions Code § 860.
For letter of intent regarding Stats.2002, c. 541 (S.B.953), see Historical and Statutory Notes under

Business and Professions Code § 860.
For Governor's signing message regarding Stats.2002, c. 541 (S.B.953), see Historical and Statutory

Notes under Business and Professions Code § 860.

Research References

Cross References

Board defined for purposes of this Chapter, see Business and Professions Code § 2902.
Board defined for purposes of this Code, see Business and Professions Code § 22.
Clinical social workers, coursework in aging and long-term care, minimum number of hours

required, see Business and Professions Code §§ 4996.25 and 4996.26.
Gerontology and geriatric training for the healing arts, legislative intent concerning subject, see

Business and Professions Code § 860.
Marriage and family therapists, coursework in aging and long-term care, minimum number of hours

required, see Business and Professions Code §§ 4980.39 and 4980.395.
Primary education model curriculum for lifelong health, aging, and financial preparedness, see

Education Code § 51280 et seq.
Standards and guidelines for a curriculum in gerontology and geriatrics in higher education, see

Education Code § 66085, et seq.

Code Of Regulations References

Aging and long-term care training requirements, see 16 Cal. Code of Regs. § 1382.6.

§ 2915.7. Continuing education coursework in aging and long-term care; condition for license renewal;
minimum number of hours; program contents; certification; application for exception 

     •     Historical Notes     •     Research References

(a) A licensee who began graduate study prior to January 1, 2004, shall complete a three-hour continuing
education course in aging and long-term care during his or her first renewal period after the operative date of
this section, and shall submit to the board evidence acceptable to the board of the person's satisfactory
completion of that course.

(b) The course should include, but is not limited to, the biological, social, and psychological aspects of aging.
On and after January 1, 2012, this coursework shall include instruction on the assessment and reporting of, as
well as treatment related to, elder and dependent adult abuse and neglect.

(c) Any person seeking to meet the requirements of subdivision (a) of this section may submit to the board a
certificate evidencing completion of equivalent courses in aging and long-term care taken prior to the operative
date of this section, or proof of equivalent teaching or practice experience.  The board, in its discretion, may



accept that certification as meeting the requirements of this section.

(d) The board may not renew an applicant's license until the applicant has met the requirements of this section.

(e) A licensee whose practice does not include the direct provision of mental health services may apply to the
board for an exception to the requirements of this section.

CREDIT(S)
(Added by Stats.2002, c. 541 (S.B.953), § 5.  Amended by Stats.2004, c. 695 (S.B.1913), § 20, operative Jan. 1,
2005; Stats.2010, c. 552 (A.B.2435), § 3.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Legislative findings and declarations relating to Stats.2002, c. 541 (S.B.953), see Historical and

Statutory Notes under Business and Professions Code § 860.
For letter of intent regarding Stats.2002, c. 541 (S.B.953), see Historical and Statutory Notes under

Business and Professions Code § 860.
For Governor's signing message regarding Stats.2002, c. 541 (S.B.953), see Historical and Statutory

Notes under Business and Professions Code § 860.

Research References

Cross References

Board defined for purposes of this Chapter, see Business and Professions Code § 2902.
Board defined for purposes of this Code, see Business and Professions Code § 22.
Clinical social workers, coursework in aging and long-term care, minimum number of hours

required, see Business and Professions Code §§ 4996.25 and 4996.26.
Gerontology and geriatric training for the healing arts, legislative intent concerning subject, see

Business and Professions Code § 860.
Marriage and family therapists, coursework in aging and long-term care, minimum number of hours

required, see Business and Professions Code §§ 4980.39 and 4980.395.
Primary education model curriculum for lifelong health, aging, and financial preparedness, see

Education Code § 51280 et seq.
Standards and guidelines for a curriculum in gerontology and geriatrics in higher education, see

Education Code § 66085, et seq.

§ 2916. Partial invalidity 

     •     Historical Notes

If any provision of this chapter or the application thereof to any person or circumstances is held invalid, such
invalidity shall not affect any of the provisions or applications of this chapter which can be given effect without
such invalid provisions or application, and to this end the provisions of this chapter are declared to be severable.

CREDIT(S)
(Added by Stats.1967, c. 1677, p. 4199, § 2.)



Historical Notes

Historical And Statutory Notes

2003 Main Volume
Former § 2916, added by Stats.1957, c. 2320, p. 4039, § 1, requiring the committee to elect annually a

chairman and vice chairman, was repealed by Stats.1967, c. 1677, p. 4199, § 1.  See Business and
Professions Code § 2925.

2003 Main Volume

§ 2918. Confidential relations and communications; privilege; law governing 

     •     Historical Notes     •     Research References

The confidential relations and communications between psychologist and client shall be privileged as provided
by Article 7 (commencing with Section 1010) of Chapter 4 of Division 8 of the Evidence Code.

CREDIT(S)
(Added by Stats.1973, c. 757, § 4.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Former § 2918, added by Stats.1957, c. 2320, p. 4039, § 1, requiring the committee to administer and

enforce chapter provisions except those acts and functions vested in the board, was repealed by
Stats.1967, c. 1677, p. 4199, § 1.  See Business and Professions Code § 2928.

Research References

Cross References

Domestic violence, interagency death review teams, reporting procedures, see Penal Code §
11163.3.

Elder death review teams, confidentiality and disclosure of information, see Penal Code § 11174.8.
Privileged communication, educational psychologists, see Evidence Code § 1010.5.
Psychotherapist-patient privilege, generally, see Evidence Code § 1010 et seq.
2003 Main Volume

§ 2919. Retention of patient health service records 

     •     Historical Notes

A licensed psychologist shall retain a patient's health service records for a minimum of seven years from the
patient's discharge date.  If the patient is a minor, the patient's health service records shall be retained for a
minimum of seven years from the date the patient reaches 18 years of age.

CREDIT(S)
(Added by Stats.2006, c. 89 (A.B.2257), § 1.)



Historical Notes

Historical And Statutory Notes

1967 Legislation
Former § 2919, added by Stats.1957, c. 2320, § 1, authorizing adoption of a seal, was repealed by

Stats.1967, c. 1677, § 1.  See Business and Professions Code § 2929.
2006 Legislation
Section 2 of Stats.2006, c. 89 (A.B.2257) (A.B.2257), provides:
"SEC. 2. No reimbursement is required by this act pursuant to Section 6 of Article XIII B of the

California Constitution because the only costs that may be incurred by a local agency or school
district will be incurred because this act creates a new crime or infraction, eliminates a crime or
infraction, or changes the penalty for a crime or infraction, within the meaning of Section 17556
of the Government Code, or changes the definition of a crime within the meaning of Section 6 of
Article XIII B of the California Constitution."

Article 2. Administration

Historical Notes

General Notes

2003 Main Volume
Article 2 was added by Stats.1967, c. 1677, p. 4199, § 2.

§ 2920. Board of Psychology 

     •     Historical Notes     •     Research References

The Board of Psychology shall enforce and administer this chapter.  The board shall consist of nine members,
four of whom shall be public members.

This section shall remain in effect only until January 1, 2013, and as of that date is repealed, unless a later
enacted statute, that is enacted before January 1, 2013, deletes or extends that date.

CREDIT(S)
(Added by Stats.1967, c. 1677, p. 4190, § 2.  Amended by Stats.1971, c. 716, p. 1399, § 45; Stats.1976, c. 1188,
p. 5341, § 16; Stats.1978, c. 1161, p. 3651,§ 199; Stats.1978, c. 1208, p. 3901, § 7; Stats.1982, c. 676, p. 2750,
§ 12; Stats.1989, c. 886, § 56; Stats.1989, c. 888, § 5; Stats.1990, c. 622 (S.B.2720), § 1; Stats.1994, c. 908
(S.B.2036), § 19; Stats.1998, c. 589 (S.B.1983), § 1; Stats.2002, c. 1012 (S.B.2025), § 6, eff. Sept. 27, 2002;
Stats.2005, c. 658 (S.B.229), § 6; Stats.2006, c. 658 (S.B.1476), § 50; Stats.2008, c. 385 (S.B.963), § 1;
Stats.2010, c. 695 (S.B.294), § 10.)

Repeal

For repeal of this section, see its terms.

Historical Notes



Historical And Statutory Notes

2003 Main Volume
For provision of Stats.1971, c. 716, relating to legislative intent, see Historical and Statutory Notes

under Business and Professions Code § 23.
For subordination of amendment by Stats.1978, c. 1161, to other 1978 legislation effective on or before

Jan. 1, 1979, see Historical and Statutory Notes under Business and Professions Code § 111.
Effect of amendment of section by two or more acts at the same session of the legislature, see

Government Code § 9605.
Subordination of legislation by Stats.1989, c. 886 to other legislation enacted during the 1989 calendar

year, effective on or before January 1, 1990, whether enacted prior to or after c. 886, see Historical
Note under Business and Professions Code § 101.

Urgency effective provisions relating to Stats.2002, c. 1012 (S.B.2025), see Historical and Statutory
Notes under Business and Professions Code § 473.15.

2006 Legislation
For cost reimbursement provision relating to Stats.2006, c. 658 (S.B.1476), see Historical and Statutory

Notes under Business and Professions Code § 30.
2003 Main Volume
Former Notes
Former § 2920, added by Stats.1957, c. 2320, p. 4039, § 1, amended by Stats.1965, c. 118, p. 1056, § 1,

authorizing the committee to adopt rules and regulations under Government Code §§ 11370 to
11370.5, was repealed by Stats.1967, c. 1677, p. 4199, § 1.  See Business and Professions Code §
2930.

Derivation
Former § 2910, added by Stats.1957, c. 2320, p. 4038, § 1, amended by Stats.1961, c. 1821, p. 3874, §

22.

Research References

Cross References

Board defined for purposes of this Chapter, see Business and Professions Code § 2902.
Board defined for purposes of this Code, see Business and Professions Code § 22.
Public members, qualifications and conflicts of interest, see Business and Professions Code § 450 et

seq.

Code Of Regulations References

Psychology regulations, see 16 Cal. Code of Regs. § 1380 et seq.

Collateral References:

Cal Jur 3d Heal Art §98

§ 2920.1. Priority to protect the public 

     •     Research References

Protection of the public shall be the highest priority for the Board of Psychology in exercising its licensing,
regulatory, and disciplinary functions.  Whenever the protection of the public is inconsistent with other interests
sought to be promoted, the protection of the public shall be paramount.

CREDIT(S)



(Added by Stats.2002, c. 107 (A.B.269), § 12.)

Research References

Cross References

"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
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§ 2921. Tenure of members; limitation on number of terms 

     •     Historical Notes     •     Research References

Each member of the board shall hold office for a term of four years, and shall serve until the appointment and
qualification of his or her successor or until one year shall have elapsed since the expiration of the term for
which he or she was appointed, whichever first occurs.  No member may serve for more than two consecutive
terms.

CREDIT(S)
(Added by Stats.1967, c. 1677, p. 4199, § 2.  Amended by Stats.1968, c. 455, p. 1076, § 1; Stats.1973, c. 757, §
5; Stats.1989, c. 888, § 6.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Former § 2021, added by Stats.1957, c. 2320, p. 4039, § 1, relating to the examination of the

qualifications of applicants, was repealed by Stats.1967, c. 1677, p. 4199, § 1.  See Business and
Professions Code § 2931.

Derivation: Former § 2911, added by Stats.1957, c. 2320, p. 4038, § 1, amended by Stats.1961, c. 1821,
p. 3874, § 23.

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 2902.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Duration of appointments, see Business and Professions Code § 105.5.
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Collateral References:

Cal Jur 3d Heal Art §98

§ 2922. Appointment and qualifications of members 

     •     Historical Notes     •     Research References

In appointing the members of the board, except the public members, the Governor shall use his or her judgment



to select psychologists who represent, as widely as possible, the varied professional interests of psychologists in
California.

The Governor shall appoint two of the public members and the five licensed members of the board qualified as
provided in Section 2923.  The Senate Rules Committee and the Speaker of the Assembly shall each appoint a
public member, and their initial appointment shall be made to fill, respectively, the first and second public
member vacancies which occur on or after January 1, 1983.

CREDIT(S)
(Added by Stats.1967, c. 1677, p. 4199, § 2.  Amended by Stats.1976, c. 1188, p. 5341, § 17; Stats.1982, c. 676,
p. 2750, § 13; Stats.1989, c. 888, § 7; Stats.1998, c. 589 (S.B.1983), § 2.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Former § 2922, added by Stats.1957, c. 2320, p. 4039, § 1, authorizing the board to issue certificates to

applicants upon recommendation and direction of the committee, was repealed by Stats.1967, c.
1677, p. 4199, § 1.  See Business and Professions Code § 2948.

Derivation: Former § 2912, added by Stats.1957, c. 2320, p. 4038, § 1, amended by Stats.1961, c. 1821,
p. 3874, § 24.

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 2902.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Qualifications of members, see Business and Professions Code § 450 et seq.
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Collateral References:

Cal Jur 3d Heal Art §98

§ 2923. Qualifications of members 

     •     Historical Notes     •     Research References

Each member of the board shall have all of the following qualifications:

(a) He or she shall be a resident of this state.

(b) Each member appointed, except the public members shall be a licensed psychologist.

The public members shall not be licentiates of the board or of any board under this division or of any board
referred to in the Chiropractic Act or the Osteopathic Act.

CREDIT(S)
(Added by Stats.1967, c. 1677, p. 4199, § 2. Amended by Stats.1976, c. 1188, p. 5341, § 18; Stats.1989, c. 888,
§ 8.)



Historical Notes

Historical And Statutory Notes

2003 Main Volume
Former § 2923, added by Stats.1957, c. 2320, p. 4039, § 1, amended by Stats.1961, c. 1821, p. 3875, §

27, specifying that five members of the committee constituted a quorum, was repealed by
Stats.1967, c. 1677, p. 4199, § 1.  See Business and Professions Code § 2932.

Derivation: Former § 2914, added by Stats.1957, c. 2320, p. 4039, § 1, amended by Stats.1961, c. 1821,
p. 3875, § 26.

Former § 2913, added by Stats.1957, c. 2320, p. 4038, § 1.

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 2902.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
"Licentiate" defined for purposes of this Code, see Business and Professions Code § 23.8.
Qualifications, generally, see Business and Professions Code § 450 et seq.
2003 Main Volume

Collateral References:

Cal Jur 3d Heal Art §98

§ 2924. Removal from office; grounds 

     •     Historical Notes     •     Research References

The Governor has power to remove from office any member of the board for neglect of any duty required by
this chapter, for incompetency, or for unprofessional conduct.

CREDIT(S)
(Added by Stats.1967, c. 1677, p. 4199, § 2.  Amended by Stats.1989, c. 888,§ 9.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Former § 2924, added by Stats.1957, c. 2320, p. 4039, § 1, authorizing the board to employ personnel,

make expenditures, and accept contributions, was repealed by Stats.1967, c. 1677, p. 4199, § 1.  See
Business and Professions Code § 2933.

Derivation: Former § 2915, added by Stats.1957, c. 2320, p. 4039, § 1.

Research References

Cross References



"Board" defined for purposes of this Chapter, see Business and Professions Code § 2902.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Removal of board members, see Business and Professions Code §§ 106, 106.5.
2003 Main Volume

§ 2925. Election of officers 

     •     Historical Notes     •     Research References

The board shall elect annually a president and vice president from among its members.

CREDIT(S)
(Added by Stats.1967, c. 1677, p. 4199, § 2.  Amended by Stats.1978, c. 1208, p. 3902, § 8; Stats.1989, c. 888,
§ 10; Stats.1998, c. 589 (S.B.1983),§ 3.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Former § 2925, added by Stats.1957, c. 2320, p. 4039, § 1, requiring annual reports from the board and

the committee, was repealed by Stats.1967, c. 1677, p. 4199, § 1.  Upon repeal, similar provisions
were added under § 2934.

Derivation: Former § 2916, added by Stats.1957, c. 2320, p. 4039, § 1.

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 2902.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
2003 Main Volume

§ 2926. Meetings 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The board shall hold at least one regular meeting each year.  Additional meetings may be held upon call of the
chairman or at the written request of any two members of the board.

CREDIT(S)
(Added by Stats.1967, c. 1677, p. 4199, § 2.  Amended by Stats.1989, c. 888,§ 11.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Former § 2926, added by Stats.1959, c. 1645, p. 4022, § 14, authorizing per diem and expenses for

committee members, was repealed by Stats.1967, c. 1677, p. 4199, § 1.
Former § 2926, added by Stats.1957, c. 2320, p. 4039, § 1, repealed by Stats.1959, c. 1645, p. 4022, §



13, authorized the committee to fix the per diem within specified limits and authorized payment of
actual and necessary travel expenses.  See Business and Professions Code § 2935.

Derivation: Former § 2917, added by Stats.1957, c. 2320, p. 4039, § 1.

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 2902.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Open meetings,

Bagley-Keene, actions of public agencies, see Government Code § 11120.
Ralph M. Brown Act, meetings of public commissions, boards and councils and other public

agencies, see Government Code § 54950 et seq.
2003 Main Volume

Notes Of Decisions

Meeting dates 1

1. Meeting dates

Policy of psychology examining committee in sitting only three days in any one month on disciplinary matters
and continuing hearing at later date to hear matter in full is reasonable means of accommodating both interests
of committee members and individual parties who may appear before committee. Cooper v. Board of Medical
Examiners (App. 1 Dist. 1975) 123 Cal.Rptr. 563, 49 Cal.App.3d 931. Health  219

§ 2927. Quorum 

     •     Historical Notes     •     Research References

Five members of the board shall at all times constitute a quorum.

CREDIT(S)
(Formerly § 2932, added by Stats.1967, c. 1677, p. 4199, § 2.  Amended by Stats.1989, c. 888, § 16.
Renumbered § 2927 and amended by Stats.1994, c. 26 (A.B.1807), § 69, eff. March 30, 1994.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
The repealed section, added by Stats.1967, c. 1677, § 2, derived from former § 2917.5, added by

Stats.1963, c. 2129, § 4, required that meetings be open to the public, executive sessions excepted.

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 2902.



"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
2003 Main Volume

§ 2927.5. Notice of regular meetings; publication 

     •     Research References

Notice of each regular meeting of the board shall be given in accordance with the Bagley-Keene Open Meeting
Act (Article 9 (commencing with Section 11120) of Chapter 1 of Part 1 of Division 3 of Title 2 of the
Government Code).

CREDIT(S)
(Added by Stats.1973, c. 757, § 6.  Amended by Stats.1994, c. 26 (A.B.1807),§ 66, eff. March 30, 1994.)

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 2902.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
2003 Main Volume

§ 2928. Duties of board 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The board shall administer and enforce this chapter.

CREDIT(S)
(Added by Stats.1967 c. 1677, p. 4199, § 2.  Amended by Stats.1989, c. 888,§ 12; Stats.1997, c. 758 (S.B.1346),
§ 35.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Derivation: Former § 2918, added by Stats.1957, c. 2320, p. 4039, § 1.

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 2902.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.

Code Of Regulations References

Delegation of functions, see 16 Cal. Code of Regs. § 1380.4.
2003 Main Volume



Notes Of Decisions

Examining committee decisions 1

1. Examining committee decisions

Where the board of medical examiners' actions in carrying out decisions of the psychology examining
committee in regard to the licensing of psychologists is ministerial only, the board has no power to reject or
modify decisions of the committee and committee decisions not implemented by the board may be enforced in
an appropriate mandamus proceeding. 56 Op.Atty.Gen. 50, 1-25-73.

§ 2929. Seal 

     •     Historical Notes     •     Research References

The board shall adopt a seal, which shall be affixed to all licenses issued by the board.

CREDIT(S)
(Added by Stats.1967, c. 1677, p. 4199, § 2.  Amended by Stats.1989, c. 888,§ 13; Stats.1997, c. 758
(S.B.1346), § 36.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Derivation: Former § 2919, added by Stats.1957, c. 2320, p. 4039, § 1.

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 2902.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Seal for purposes of this Code, see Business and Professions Code § 107.5.
2003 Main Volume

§ 2930. Rules and regulations 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The board shall from time to time adopt rules and regulations as may be necessary to effectuate this chapter.  In
adopting rules and regulations the board shall comply with Chapter 3.5 (commencing with Section 11340) of
Part 1 of Division 3 of Title 2 of the Government Code.

CREDIT(S)
(Added by Stats.1967, c. 1677, p. 4199, § 2. Amended by Stats. 1984, c. 144, § 12; Stats.1989, c. 888, § 14.)



Historical Notes

Historical And Statutory Notes

2003 Main Volume
Former § 2930, added by Stats.1957, c. 2320, p. 4040, § 1, requiring certification and registration of

psychologists, with exceptions for college and university scientists and lecturers and civil service
personnel, was repealed by Stats.1967, c. 1677, p. 4199, § 1.  See Business and Professions Code §§
2903, 2909, 2910.

Derivation: Former § 2920, added by Stats.1957, c. 2320, p. 4039, § 1, amended by Stats.1965, c. 118,
p. 1056, § 1.

Research References

Cross References

Administrative regulations and rulemaking, see Government Code § 11340 et seq.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.

Code Of Regulations References

Board of Psychology, declaratory decisions, see 16 Cal. Code of Regs. § 1380.7.
Psychology regulations, see 16 Cal. Code of Regs. § 1380 et seq.
Rules of professional conduct, see 16 Cal. Code of Regs. § 1396 et seq.
Rules of professional conduct, consumer information, see 16 Cal. Code of Regs. § 1396.5.
2003 Main Volume

Collateral References:
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Notes Of Decisions

Validity 1

1. Validity

Rules which were promulgated by psychology examining committee and which prohibit a psychologist from
functioning outside his field of competence as established by his education, training and experience and prohibit
a psychologist from undertaking any activity in which his personal problems are likely to resort in inferior
professional services or harm to a patient are sufficiently clear as to be understood by persons of common
intelligence and thus not unconstitutionally vague. Cooper v. Board of Medical Examiners (App. 1 Dist. 1975)
123 Cal.Rptr. 563, 49 Cal.App.3d 931. Health  165

§ 2930.5. Fictitious-name permits; issuance; revocation or suspension; delegation of authority 

     •     Historical Notes     •     Research References

(a) Any psychologist, who as a sole proprietor, or in a partnership, group, or professional corporation, desires to
practice under any name that would otherwise be a violation of subdivision (r) of Section 2960 may practice
under that name if the proprietor, partnership, group, or corporation obtains and maintains in current status a



fictitious-name permit issued by the committee under this section.

(b) The committee shall issue a fictitious-name permit authorizing the holder thereof to use the name specified
in the permit in connection with his, her, or its practice if the committee finds to its satisfaction that:

(1) The applicant or applicants or shareholders of the professional corporation hold valid and current licenses
and no charges of unprofessional conduct are pending against any such licensed person.

(2) The place, or portion thereof, in which the applicant's or applicants' practice, is owned or leased by the
applicant or applicants.

(3) The professional practice of the applicant or applicants is wholly owned and entirely controlled by the
applicant or applicants.

(4) The name under which the applicant or applicants propose to practice contains one of the following
designations: "psychology group" or "psychology clinic."

(c) Fictitious-name permits issued by the committee shall be subject to Article 7 (commencing with Section
2980) pertaining to renewal of licenses.

(d) The committee may revoke or suspend any permit issued if it finds that the holder or holders of the permit
are not in compliance with this section or any regulations adopted pursuant to this section.  A proceeding to
revoke or suspend a fictitious-name permit shall be conducted in accordance with Section 2965.

(e) The committee may also proceed to revoke the fictitious-name permit of a licensee whose license has been
revoked, but no proceeding may be commenced unless and until the charges of unprofessional conduct against
the licensee have resulted in revocation of the license.

(f) The committee may delegate to the executive director, or to another official of the board, its authority to
review and approve applications for fictitious-name permits and to issue those permits.

CREDIT(S)
(Added by Stats.1988, c. 800, § 1.  Amended by Stats.1992, c. 1099 (A.B.3034), § 1.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Section 1 of Stats.1992, c. 1099 (A.B.3034), in subd.(a), substituted a reference to subd.(r) of § 2960 for

subd.(q).

Research References

Cross References

"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
"Director" defined for purposes of this Code, see Business and Professions Code § 23.5.
Fictitious-name permits, fees, see Business and Professions Code § 2987.3.
2003 Main Volume

Collateral References:

Witkin, Summary (9th ed) Partn §4



§ 2931. Examination of qualifications of applicants 

     •     Historical Notes     •     Research References

The board shall examine and pass upon the qualifications of the applicants for a license as provided by this
chapter.

CREDIT(S)
(Added by Stats.1967, c. 1677, p. 4199, § 2.  Amended by Stats.1989, c. 888,§ 15.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Derivation: Former § 2921, added by Stats.1957, c. 2320, p. 4039, § 1.

Research References

Cross References

"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Finality of decisions, examinations, see Business and Professions Code § 109.

Code Of Regulations References

Failure to appear for examination, withdrawal of application, see 16 Cal. Code of Regs. § 1381.4.
Oral examinations, see 16 Cal. Code of Regs. § 1388.5.
2003 Main Volume

§ 2933. Personnel; expenditures; contributions 

     •     Historical Notes     •     Research References

Except as provided by Section 159.5, the board shall employ and shall make available to the board within the
limits of the funds received by the board all personnel necessary to carry out this chapter.  The board may
employ, exempt from the State Civil Service Act, an executive officer to the Board of Psychology.  The board
shall make all expenditures to carry out this chapter.  The board may accept contributions to effectuate the
purposes of this chapter.

This section shall remain in effect only until January 1, 2013, and as of that date is repealed, unless a later
enacted statute, that is enacted before January 1, 2013, deletes or extends that date.

CREDIT(S)
(Added by Stats.1967, c. 1677, p. 4199, § 2.  Amended by Stats.1971, c. 716, p. 1399, § 46; Stats.1974, c. 1044,
p. 2253, § 32.6, eff. Sept. 23, 1974; Stats.1984, c. 47, § 18, eff. March 21, 1984; Stats.1989, c. 888, § 17;
Stats.1994, c. 908 (S.B.2036), § 20; Stats.1997, c. 758 (S.B.1346), § 37; Stats.1998, c. 589 (S.B.1983), § 4;
Stats.2002, c. 1012 (S.B.2025),§ 7, eff. Sept. 27, 2002; Stats.2005, c. 658 (S.B.229), § 7; Stats.2006, c. 658
(S.B.1476), § 51; Stats.2008, c. 385 (S.B.963), § 2; Stats.2010, c. 695 (S.B.294), § 11.)

Repeal



For repeal of this section, see its terms.

Historical Notes

Historical And Statutory Notes

2003 Main Volume
For provision of Stats.1971, c. 716, relating to legislative intent, see Historical and Statutory Notes

under Business and Professions Code § 23.
Urgency effective provisions relating to Stats.2002, c. 1012 (S.B.2025), see Historical and Statutory

Notes under Business and Professions Code § 473.15.
2006 Legislation
For cost reimbursement provision relating to Stats.2006, c. 658 (S.B.1476), see Historical and Statutory

Notes under Business and Professions Code § 30.
2003 Main Volume
Former Notes
Former § 2933, added by Stats.1957, c. 2320, p. 4040, § 1, specifying that only persons certified or

registered or persons supervised by persons certified and registered shall render services defined
under former § 2903, was repealed by Stats.1967, c. 1677, p. 4199, § 1.  See Business and
Professions Code §§ 2903, 2913.

Derivation
Former § 2924, added by Stats.1957, c. 2320, p. 4039, § 1.

Research References

Cross References

Board defined for purposes of this Code, see Business and Professions Code § 22.
California Civil Service Act, generally, see Government Code § 18500 et seq.

§ 2934. Geographical directory of licensed psychologists 

     •     Historical Notes     •     Research References

Notwithstanding Section 112, the board may issue, biennially, a current geographical directory of licensed
psychologists.  The directory may be sent to licensees and to other interested parties at cost.

CREDIT(S)
(Added by Stats.1982, c. 462, p. 1908, § 2.  Amended by Stats.1989, c. 888,§ 18.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Former § 2934, added by Stats.1967, c. 1677, § 2, derived from former § 2925, added by Stats.1957, c.

2320, § 1, relating to reports, was repealed by Stats.1978, c. 1161, p. 3651, § 201; Stats.1978, c.
1208, p. 3902, § 10.

Former § 2934, added by Stats.1957, c. 2320, p. 4040, § 1, providing for unrestricted use of
psychological tests or techniques common to psychological profession, was repealed by Stats.1967,
c. 1677, p. 4199, § 1.  See Business and Professions Code §§ 2908, 2910.



Research References

Cross References

"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
2003 Main Volume

Collateral References:

Cal Jur 3d Heal Art §99

§ 2935. Compensation and expenses of board members 

     •     Historical Notes     •     Research References

Each member of the board shall receive a per diem and expenses as provided in Section 103.

CREDIT(S)
(Added by Stats.1967, c. 1677, p. 4199, § 2.  Amended by Stats.1989, c. 888,§ 19.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Former § 2935, added by Stats.1957, c. 2320, p. 4041, § 1, amended by Stats.1959, c. 297, p. 2206, § 1,

restricting use of titles "certified psychologist" or "registered psychologist", was repealed by
Stats.1967, c. 1677, p. 4199, § 1.  See Business and Professions Code §§ 2908, 2910.

Derivation: Former § 2926, added by Stats.1959, c. 1645, p. 4022, § 14.
Former § 2926, added by Stats.1957, c. 2320, p. 4039, § 1.

Research References

Cross References

"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Compensation and expenses of members of boards and commissions created under this division, see

Business and Professions Code § 103.
2003 Main Volume

§ 2936. Consumer and professional education program; standards of ethical conduct; notice to
consumers 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The board shall adopt a program of consumer and professional education in matters relevant to the ethical
practice of psychology.  The board shall establish as its standards of ethical conduct relating to the practice of
psychology, the "Ethical Principles and Code of Conduct" published by the American Psychological
Association (APA).  Those standards shall be applied by the board as the accepted standard of care in all
licensing examination development and in all board enforcement policies and disciplinary case evaluations.



To facilitate consumers in receiving appropriate psychological services, all licensees and registrants shall be
required to post, in a conspicuous location in their principal psychological business office, a notice which reads
as follows:

"NOTICE TO CONSUMERS: The Department of Consumer Affair's Board of Psychology receives and
responds to questions and complaints regarding the practice of psychology.  If you have questions or
complaints, you may contact the board on the Internet at www.psychboard.ca.gov, by calling 1-866-503-3221,
or by writing to the following address:

Board of Psychology

1422 Howe Avenue, Suite 22

Sacramento, California 95825-3236"

CREDIT(S)
(Added by Stats.1967, c. 1677, p. 4199, § 2. Amended by Stats.1978, c. 1208, p. 3902, § 10.3; Stats.1989, c.
886, § 57; Stats.1989, c. 888, § 20; Stats.1991, c. 1091 (A.B.1487), § 4; Stats.1998, c. 589 (S.B.1983), § 5;
Stats.2004, c. 695 (S.B.1913), § 21; Stats.2005, c. 658 (S.B.229), § 8.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Subordination of legislation by Stats.1989, c. 886 to other legislation enacted during the 1989 calendar

year, effective on or before January 1, 1990, whether enacted prior to or after c. 886, see Historical
Note under Business and Professions Code § 101.

Former § 2936, added by Stats.1957, c. 2320, p. 4041, § 1, providing that nothing in chapter permitted
practice of optometry, administration or prescription of drugs, infringing on practice of medicine, or
treating mentally ill except in collaboration with physicians and surgeons was repealed by
Stats.1967, c. 1677, p. 4199, § 1.  See Business and Professions Code § 2904.

Research References

Cross References

"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
"Department" defined for purposes of this Code, see Business and Professions Code § 23.

Code Of Regulations References

Rules of professional conduct,
Generally, see 16 Cal. Code of Regs. § 1396 et seq.
Advertising, see 16 Cal. Code of Regs. § 1397.
Consumer information, see 16 Cal. Code of Regs. § 1396.5.

2003 Main Volume

Notes Of Decisions

Rule-making authority 1



1. Rule-making authority

Rule-making authority of the psychology examining committee is sufficiently clear to allow regulation in
accordance with standards of profession. Cooper v. Board of Medical Examiners (App. 1 Dist. 1975) 123
Cal.Rptr. 563, 49 Cal.App.3d 931. Health  192

Power delegated to the psychology examining committee by this section to promulgate rules of professional
conduct, is consistent with principle that administrative agencies are better qualified to determine and set
standards of professional conduct in the specific area of their expertise. Cooper v. Board of Medical Examiners
(App. 1 Dist. 1975) 123 Cal.Rptr. 563, 49 Cal.App.3d 931. Health  192

Article 3. License

Historical Notes

General Notes

2003 Main Volume
Article 3 was added by Stats.1967, c. 1677, p. 4199, § 2.

§ 2940. Application; form; manner; fee 

     •     Historical Notes     •     Research References

Each person desiring to obtain a license from the board shall make application to the board.  The application
shall be made upon a form and shall be made in a manner as the board prescribes in regulations duly adopted
under this chapter.

The application shall be accompanied by the application fee prescribed by Section 2949.1  This fee shall not be
refunded by the board.

CREDIT(S)
(Added by Stats.1967, c. 1677, p. 4199, § 2.  Amended by Stats.1989, c. 888,§ 21; Stats.1997, c. 758
(S.B.1346), § 38.)
1Renumbered Business and Professions Code § 2987.

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Former § 2940, added by Stats.1957, c. 2320, p. 4041, § 1, amended by Stats.1961, c. 1279, p. 3058, § 1,

relating to the same subject, was repealed by Stats.1967, c. 1677, p. 4199, § 1.

Research References

Cross References

"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Fee schedule, see Business and Professions Code § 2987.



Code Of Regulations References

Applications, see 16 Cal. Code of Regs. § 1381 et seq.
Failure to appear for examination — Withdrawal of application, see 16 Cal. Code of Regs. § 1381.4.
2003 Main Volume

Collateral References:

Cal Jur 3d Heal Art §174

§ 2941. Examination; time for payment of fee 

     •     Historical Notes     •     Research References

Each applicant for a psychology license shall be examined by the board, and shall pay to the board, at least 30
days prior to the date of examination, the examination fee prescribed by Section 2987, which fee shall not be
refunded by the board.

CREDIT(S)
(Added by Stats.1967, c. 1677, p. 4199, § 2.  Amended by Stats.1978, c. 1208, p. 3902, § 10.5; Stats.1989, c.
888, § 22; Stats.1997, c. 758 (S.B.1346), § 39.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Former § 2941, added by Stats.1957, c. 2320, p. 4041, § 1, relating to the qualifications of applicants,

was repealed by Stats.1967, c. 1677, p. 4199, § 1.  See Business and Professions Code § 2914.
Derivation: Former § 2942, added by Stats.1957, c. 2320, p. 4042, § 1, amended by Stats.1961, c. 1279,

p. 3059, § 2.

Research References

Cross References

"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
"Board" defined for purposes of this Chapter, see Business and Professions Code § 2920.
Department of consumer affairs, reduction of license or other fees, see Business and Professions

Code § 128.5.

Code Of Regulations References

Examinations, rules and regulations, see 16 Cal. Code of Regs. § 1388 et seq.
Failure to appear for examination, withdrawal of application, see 16 Cal. Code of Regs. § 1381.4.
2003 Main Volume

Collateral References:

Cal Jur 3d Heal Art §178

§ 2942. Examination; method, time and place; passing grade; uniform system 



     •     Historical Notes     •     Research References

The board may examine by written or computer-assisted examination or by both.  All aspects of the
examination shall be in compliance with Section 139.  The examination shall be available for administration at
least twice a year at the time and place and under supervision as the board may determine.  The passing grades
for the examinations shall be established by the board in regulations and shall be based on psychometrically
sound principles of establishing minimum qualifications and levels of competency.

Examinations for a psychologist's license may be conducted by the board under a uniform examination system,
and for that purpose the board may make arrangements with organizations furnishing examination material as
may in its discretion be desirable.

CREDIT(S)
(Added by Stats.1967, c. 1677, p. 4199, § 2.  Amended by Stats.1978, c. 1208, p. 3903, § 12; Stats.1989, c. 888,
§ 23; Stats.1998, c. 589 (S.B.1983),§ 6; Stats.2005, c. 658 (S.B.229), § 9.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Former § 2942, added by Stats.1957, c. 2320, p. 4042, § 1, amended by Stats.1961, c. 1279, p. 3059, § 2,

relating to examination of applicant by the committee and payment of fee prior to the examination,
was repealed by Stats.1967, c. 1677, p. 4199, § 1.  See Business and Professions Code §§ 2941,
2987.

Derivation: Former § 2943, added by Stats.1957, c. 2320, p. 4042, § 1.

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 2920.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Department of Consumer Affairs finality of decisions, see Business and Professions Code § 109.

Code Of Regulations References

Failure to appear for examination, withdrawal of application, see 16 Cal. Code of Regs. § 1381.4.
2003 Main Volume

Collateral References:

Cal Jur 3d Adm L §784; Heal Art §178; Mand & Pro §36

§ 2943. Scope of examination 

     •     Historical Notes     •     Research References

The board may examine for knowledge in whatever theoretical or applied fields in psychology as it deems
appropriate.  It may examine the candidate with regard to his or her professional skills and his or her judgment
in the utilization of psychological techniques and methods.

CREDIT(S)



(Added by Stats.1967, c. 1677, p. 4199, § 2.  Amended by Stats.1989, c. 888,§ 24.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Former § 2943, added by Stats.1957, c. 2320, p. 4042, § 1, providing for both a written and an oral

examination at a time and place determined by the committee and requiring a passing grade of 75%,
was repealed by Stats.1967, c. 1677, p. 4199, § 1.  See Business and Professions Code § 2942.

Derivation: Former § 2944, added by Stats.1957, c. 2320, p. 4042, § 1.

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 2920.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Department of Consumer Affairs finality of decisions, see Business and Professions Code § 109.
2003 Main Volume

Collateral References:

Cal Jur 3d Heal Art §178

§ 2944. Grading examination; retention of papers; exception 

     •     Historical Notes     •     Research References

The board shall grade the written examination and keep the written examination papers for at least one year,
unless a uniform examination is conducted pursuant to Section 2942.

CREDIT(S)
(Added by Stats.1967, c. 1677, p. 4199, § 2. Amended by Stats.1978, c. 1208, p. 3903, § 13; Stats.1989, c. 888,
§ 25.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Former § 2944, added by Stats.1957, c. 2320, p. 4042, § 1, relating to the scope of the examination, was

repealed by Stats.1967, c. 1677, p. 4199, § 1.  See Business and Professions Code § 2943.
Derivation: Former § 2945, added by Stats.1957, c. 2320, p. 4042, § 1.

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 2920.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.



Department of Consumer Affairs, records and other property examination questions, see Business
and Professions Code § 110.

Code Of Regulations References

Inspection of examinations, see 16 Cal. Code of Regs. § 1390.
Reconsideration of examinations, see 16 Cal. Code of Regs. § 1389.
2003 Main Volume

§ 2946. Licensees of other states; waiver of all or parts of examination 

     •     Historical Notes     •     Research References

The board shall grant a license to any person who passes the board's supplemental licensing examination and, at
the time of application, has been licensed for at least five years by a psychology licensing authority in another
state or Canadian province if the requirements for obtaining a certificate or license in that state or province were
substantially equivalent to the requirements of this chapter.

A psychologist certified or licensed in another state or province and who has made application to the board for a
license in this state may perform activities and services of a psychological nature without a valid license for a
period not to exceed 180 calendar days from the time of submitting his or her application or from the
commencement of residency in this state, whichever first occurs.

The board at its discretion may waive the examinations, when in the judgment of the board the applicant has
already demonstrated competence in areas covered by the examinations.  The board at its discretion may waive
the examinations for diplomates of the American Board of Professional Psychology.

CREDIT(S)
(Added by Stats.1967, c. 1677, p. 4199, § 2.  Amended by Stats.1979, c. 955, p. 3295, § 3; Stats.1989, c. 888, §
27; Stats.1990, c. 622 (S.B.2720), § 2; Stats.1998, c. 589 (S.B.1983), § 7; Stats.2000, c. 836 (S.B.1554), § 19;
Stats.2005, c. 658 (S.B.229), § 11.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Former § 2946, added by Stats.1957, c. 2320, p. 4042, § 1, requiring the committee to keep transcript of

oral examination for one year, was repealed by Stats.1967, c. 1677, p. 4199, § 1.  See Business and
Professions Code § 2945.

Derivation: Former § 2948, added by Stats.1957, c. 2320, p. 4042, § 1.

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 2920.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.

Code Of Regulations References

Board of psychology, waiver of examination under section 2946, see 16 Cal. Code of Regs. §
1388.6.

Supervised professional experience, see 16 Cal. Code of Regs. § 1387.



Waiver of examination under section 2946, see 16 Cal. Code of Regs. § 1388.6.
2003 Main Volume

Collateral References:

Cal Jur 3d Heal Art §173

§ 2947. Commissioners on examination; occasional professional commissioners; appointment; duties 

     •     Research References

The board may appoint qualified persons to give the whole or any portion of any examination provided for in
this chapter, who shall be designated as commissioners on examination.  A commissioner on examination need
not be a member of the board but he or she shall have the same qualifications as a member of the board,
including those set forth in Chapter 6 (commencing with Section 450) of Division 1.  The board may also
appoint occasional professional commissioners for short-term specified periods to assist in its nonpolicy
workload.

Public commissioners may examine and evaluate candidates in areas of knowledge such as the law, ethics, and
awareness of community resources.

CREDIT(S)
(Added by Stats.1978, c. 1208, p. 3903, § 13.2.  Amended by Stats.1982, c. 462, p. 1908, § 3; Stats.1989, c.
888, § 28.)

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 2920.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Department of Consumer Affairs,

Commissioners on examination, see Business and Professions Code § 111.
Public members, qualifications, see Business and Professions Code § 450.

2003 Main Volume

§ 2948. Issuance of license 

     •     Historical Notes     •     Research References

The board shall issue a license to all applicants who meet the requirements of this chapter and who pay to the
board the initial license fee provided in Section 2987.

CREDIT(S)
(Added by Stats.1967, c. 1677, p. 4199, § 2.  Amended by Stats.1989, c. 888,§ 29; Stats.1990, c. 622
(S.B.2720), § 3; Stats.1997, c. 758 (S.B.1346), § 40.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Former § 2948, added by Stats.1957, c. 2320, p. 4042, § 1, authorizing board to grant a certificate with



or without an examination to person licensed or certified in another state provided that requirements
of the other state were equivalent to requirements of former article 4, was repealed by Stats.1967, c.
1677, p. 4199, § 1.  See Business and Professions Code § 2946.

Derivation: Former § 2922, added by Stats.1957, c. 2320, p. 4039, § 1.
Former § 2948, added by Stats.1957, c. 2320, p. 4042, § 1.
Former § 2950, added by Stats.1957, c. 2320, p. 4043, § 1, amended by Stats.1961, c. 1279, p. 3059, § 3.

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 2920.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Life and disability insurance, mental health coverage in self-insured employee welfare benefit plan,

see Insurance Code § 10177.
Medical reimbursement provisions of disability policies, selection of certificate holder or licensee,

unenforceability of waiver of mental health services coverage, see Insurance Code § 10176.
Psychologists, qualifications of applicants for licensure, see Business and Professions Code § 2914.
2003 Main Volume

Article 4. Denial, Suspension And Revocation

Historical Notes

General Notes

2003 Main Volume
Article 4 was added by Stats.1967, c. 1677, p. 4199, § 2.

§ 2960. Grounds 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The board may refuse to issue any registration or license, or may issue a registration or license with terms and
conditions, or may suspend or revoke the registration or license of any registrant or licensee if the applicant,
registrant, or licensee has been guilty of unprofessional conduct.  Unprofessional conduct shall include, but not
be limited to:

(a) Conviction of a crime substantially related to the qualifications, functions or duties of a psychologist or
psychological assistant.

(b) Use of any controlled substance as defined in Division 10 (commencing with Section 11000) of the Health
and Safety Code, or dangerous drug, or any alcoholic beverage to an extent or in a manner dangerous to himself
or herself, any other person, or the public, or to an extent that this use impairs his or her ability to perform the
work of a psychologist with safety to the public.

(c) Fraudulently or neglectfully misrepresenting the type or status of license or registration actually held.

(d) Impersonating another person holding a psychology license or allowing another person to use his or her
license or registration.



(e) Using fraud or deception in applying for a license or registration or in passing the examination provided for
in this chapter.

(f) Paying, or offering to pay, accepting, or soliciting any consideration, compensation, or remuneration,
whether monetary or otherwise, for the referral of clients.

(g) Violating Section 17500.

(h) Willful, unauthorized communication of information received in professional confidence.

(i) Violating any rule of professional conduct promulgated by the board and set forth in regulations duly
adopted under this chapter.

(j) Being grossly negligent in the practice of his or her profession.

(k) Violating any of the provisions of this chapter or regulations duly adopted thereunder.

(l) The aiding or abetting of any person to engage in the unlawful practice of psychology.

(m) The suspension, revocation or imposition of probationary conditions by another state or country of a license
or certificate to practice psychology or as a psychological assistant issued by that state or country to a person
also holding a license or registration issued under this chapter if the act for which the disciplinary action was
taken constitutes a violation of this section.

(n) The commission of any dishonest, corrupt, or fraudulent act.

(o) Any act of sexual abuse, or sexual relations with a patient or former patient within two years following
termination of therapy, or sexual misconduct that is substantially related to the qualifications, functions or
duties of a psychologist or psychological assistant or registered psychologist.

(p) Functioning outside of his or her particular field or fields of competence as established by his or her
education, training, and experience.

(q) Willful failure to submit, on behalf of an applicant for licensure, verification of supervised experience to the
board.

(r) Repeated acts of negligence.

CREDIT(S)
(Added by Stats.1967, c. 1677, p. 4199, § 2.  Amended by Stats.1970, c. 1318, p. 2456, § 3; Stats.1973, c. 757,
§ 9; Stats.1977, c. 509, p. 1643, § 5; Stats.1978, c. 1161, p. 3652, § 204; Stats.1978, c. 1208, p. 3898, § 15;
Stats.1979, c. 955, p. 3295, § 4; Stats.1982, c. 462, p. 1909, § 4; Stats. 1984, c. 1635, § 6; Stats.1985, c. 990, §
2, eff. Sept. 26, 1985; Stats.1988, c. 800, § 2; Stats.1989, c. 888, § 30; Stats.1992, c. 1099 (A.B.3034), § 2;
Stats.1994, c. 26 (A.B.1807), § 76, eff. March 30, 1994; Stats.1994, c. 1275 (S.B.2101), § 21; Stats.1998, c. 879
(S.B.2238), § 2; Stats.1999, c. 655 (S.B.1308), § 43; Stats.2000, c. 836 (S.B.1554), § 20.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
The 1970 amendment added subd.(k), which read:
"The clearly excessive prescribing or administering of treatment, use of diagnostic procedures, or use of

diagnostic or treatment facilities, or the use of treatment techniques which are detrimental to the
patient as determined by the customary practice and standards of the local community licensees."

The 1973 amendment deleted application of subd.(k) to drugs and added application to use of treatment
techniques; and added subd.(l).



The 1977 amendment deleted former subd.(k) relating to excessive prescribing or administering of
treatment, use of diagnostic procedures, or use of diagnostic or treatment facilities on the use of
treatment techniques which are detrimental to the patient; and relettered subd.(l) to subd.(k).

The 1978 amendment, in the introductory paragraph, inserted "or issue with terms and conditions", and
inserted "registration"; rewrote subd.(a), which read, "Conviction of a felony, or of any offense
involving moral turpitude"; inserted a new subd.(c); relettered former subds.(c) to (k) to be subds.(d)
to (l); included "registration" in subds.(d), (e); deleted the word "Willfully" preceding subd.(k); and
added subd.(m).

For subordination of amendment by Stats.1978, c. 1161, to other 1978 legislation effective on or before
Jan. 1, 1979, see Historical and Statutory Notes under Business and Professions Code § 111.

Effect of amendment of section by two or more acts at the same session of the legislature, see
Government Code § 9605.

The 1979 amendment added subd.(n).
The 1982 amendment added subd.(o).
The 1984 amendment rewrote the introductory paragraph which formerly read:
"The committee may order the denial of an application for, or issue with terms and conditions, or the

suspension for a period not exceeding one year, or the revocation of, or the imposition of
probationary conditions upon, a license or registration for any of the following causes:".

The 1984 amendment also substituted in subd.(b), "any controlled substance" for "any narcotic"; added,
to subd.(b), "or dangerous drug"; and made nonsubstantive changes in gender references.

The 1985 amendment added subd.(p).
The 1988 legislation added subd.(q).
The 1989 amendment substituted "board" for "committee" throughout the section.
The 1992 amendment rewrote subd.(f); divided the provisions of former subd.(n) between subds.(n) and

(o); relettered former subds.(o) to (q) as subds.(p) to (r) respectively; and substituted a reference to
Section 2930.5 for 2920.5 in subd.(r).

The 1994 amendment by c. 26 in the introductory paragraph, substituted "refuse to issue any registration
or license" for "order the denial of an application for licensure", inserted "may", inserted
"registration or", and substituted "may suspend or revoke the registration or license of any registrant
or licensee if the applicant, registrant, or licensee has been guilty of unprofessional conduct" for "as
to any licensee, order the suspension for a period not exceeding one year, or the revocation of, or the
imposition of probationary conditions upon, a licensee for any of the following causes", and inserted
the second sentence of the introductory paragraph; in subd.(f), inserted "or offering to pay"; deleted
former subd.(r); added subd.(r) relating to repeated acts of negligence.  Prior to amendment, former
subd.(r) read:

"(r) Using any fictitious, false, or assumed name, or any name other than his or her own by a licensee
either alone, in conjunction with a partnership or group, or as the name of a professional corporation,
in any public communication, advertisement, sign, or announcement of his or her practice without a
fictitious-name permit obtained pursuant to Section 2930.5."

The 1994 amendment by c. 1275, in subd.(m) relating to disciplinary actions in foreign jurisdictions,
inserted "or country" twice.

Stats.2000, c. 836 (S.B.1554), in subd.(o), deleted "Commencing January 1, 1999, until January 1,
2001," from the beginning of the paragraph, and deleted a second paragraph, which read:

"On and after January 1, 2001, any act of sexual abuse, or sexual relations with a patient, or sexual
misconduct that is substantially related to the qualifications, functions or duties of a psychologist,
psychological assistant, or registered psychologist."

An amendment of this section by § 20.5 of Stats.2000, c. 836 (S.B.1554), failed to become operative
under the provisions of § 53 of that Act.

Former § 2960, added by Stats.1957, c. 2320, p. 4043, § 1, relating to the same subject, was repealed by
Stats.1967, c. 1677, p. 4199, § 1.

Derivation: Former § 2960, added by Stats.1957, c. 2320, p. 4043, § 1.



Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 2920.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Denial of license,

Additional grounds, generally, see Business and Professions Code § 480
Grounds, generally, see Business and Professions Code § 475.

Department of Consumer Affairs, licenses offenses, see Business and Professions Code § 119.
Violation as ground for suspension or revocation of professional corporation's certificate, see

Corporations Code § 13408.5.

Code Of Regulations References

Restoration of suspended or revoked licenses, see 16 Cal. Code of Regs. § 1393 et seq.
Rules of professional conduct, advertising, see 16 Cal. Code of Regs. § 1397.

Law Review And Journal Commentaries

Professional-client sex:  Is criminal liability an appropriate means of enforcing professional
responsibility?  40 UCLA L.Rev. 1275 (1993).

2003 Main Volume

Collateral References:

Cal Jur 3d Heal Art §§210, 211, 254, 270

Notes Of Decisions

Authority of committee 2
Communication of privileged information 5
Misrepresentation 4
Sexual misconduct 3
Validity 1

1. Validity

Amendment of this section by Stats.1979, c. 955, p. 3295, § 4 adding as cause for suspension or revocation of
medical license engaging in sexual relations with patient did not indicate that former statute was too vague to
support revocation of license of psychologist for having sexual relations with patients. Dresser v. Board of
Medical Quality Assur.(App. 2 Dist. 1982) 181 Cal.Rptr. 797, 130 Cal.App.3d 506. Health  210

2. Authority of committee

In that the psychology examining committee has the authority to enforce the Psychology Licensing Law, fact
that committee by section 2960 "may" take disciplinary action against a licensee does not create uncertainty as
to committee's authority to take such action. Cooper v. Board of Medical Examiners (App. 1 Dist. 1975) 123
Cal.Rptr. 563, 49 Cal.App.3d 931. Health  203

3. Sexual misconduct

Revocation of psychologist's license based on psychologist's sexual relationship with patient was not warranted,
where relationship did not begin until several months after psychologist and patient terminated their



professional relationship; term "patient" did not also include former patients, for purpose of disciplinary
statutes. Poliak v. Board of Psychology (App. 3 Dist. 1997) 63 Cal.Rptr.2d 866, 55 Cal.App.4th 342, rehearing
denied, review denied. Health  210

Psychologist's factual admissions regarding her relationship with patient did not preclude psychologist's
challenge to revocation of license on grounds that statutes prohibiting sexual relations with patients did not
apply to former patients, as psychologist never admitted that she engaged in sexual conduct with patient prior to
termination of their professional relationship, and disciplinary board was not prejudiced as result of such
admissions. Poliak v. Board of Psychology (App. 3 Dist. 1997) 63 Cal.Rptr.2d 866, 55 Cal.App.4th 342,
rehearing denied, review denied. Health  218

Administrative disciplinary board's revocation of psychologist's license on grounds that psychologist had been
grossly negligent in practice of her profession and had sexual relations with patient would be remanded for
reconsideration of appropriate sanction where charge that psychologist engaged in sexual relations with patient
was not sustained by evidence. Poliak v. Board of Psychology (App. 3 Dist. 1997) 63 Cal.Rptr.2d 866, 55
Cal.App.4th 342, rehearing denied, review denied. Health  223(1)

Psychologist's license could be revoked by board of medical quality assurance on basis of conduct occurring
four to five years before revocation where conduct consisted of psychologist's engaging in sexual relations with
patients during course of therapeutic relationship although not as part of any treatment. Dresser v. Board of
Medical Quality Assur.(App. 2 Dist. 1982) 181 Cal.Rptr. 797, 130 Cal.App.3d 506. Health  210

Count of complaint charging defendant with unlawfully having sexual intercourse representing that it was
related to his practice as psychologist did not state criminal offense under this section. Peer v. Municipal Court
of South Bay Judicial Dist.(App. 2 Dist. 1982) 180 Cal.Rptr. 137, 128 Cal.App.3d 733. Health  975

Psychologist's actions in engaging in sexual and other physical intimacies with three female patients constituted
sufficient basis for disciplinary action against psychologist. Cooper v. Board of Medical Examiners (App. 1
Dist. 1975) 123 Cal.Rptr. 563, 49 Cal.App.3d 931. Health  210

4. Misrepresentation

Psychologist's misrepresentation, in obtaining license, that he had earned a doctor's degree was not, in itself,
ground for revocation of license where such representation of educational qualification was not material since
he was not required to have such a degree, but was punishable as a misrepresentation of professional
qualifications of honesty and integrity. Packer v. Board of Medical Examiners (App. 2 Dist. 1974) 112
Cal.Rptr. 76, 37 Cal.App.3d 63. Health  209

5. Communication of privileged information

The furnishing of cumulative case summaries containing information personal to inmates by department of
corrections to certain governmental agencies does not subject physicians and surgeons employed by the
department as psychiatrists and psychologists to disciplinary action for violating provision of former § 2960
aimed at willful betrayal of professional secrets. 36 Op.Atty.Gen. 185.

§ 2960.05. Limitations period 

     •     Historical Notes     •     Research References

(a) Except as provided in subdivisions (b), (c), and (e),  any accusation filed against a licensee pursuant to
Section 11503 of the Government Code shall be filed within three years from the date the board discovers the
alleged act or omission that is the basis for disciplinary action, or within seven years from the date the alleged
act or omission that is the basis for disciplinary action occurred, whichever occurs first.

(b) An accusation filed against a licensee pursuant to Section 11503 of the Government Code alleging the



procurement of a license by fraud or misrepresentation is not subject to the limitations set forth in subdivision
(a).

(c) The limitation provided for by subdivision (a) shall be tolled for the length of time required to obtain
compliance when a report required to be filed by the licensee or registrant with the board pursuant to Article 11
(commencing with Section 800) of Chapter 1 is not filed in a timely fashion.

(d) If an alleged act or omission involves a minor, the seven-year limitations period provided for by subdivision
(a) and the 10-year limitations period provided for by subdivision (e) shall be tolled until the minor reaches the
age of majority.

(e) An accusation filed against a licensee pursuant to Section 11503 of the Government Code alleging sexual
misconduct shall be filed within three years after the board discovers the act or omission alleged as the ground
for disciplinary action, or within 10 years after the act or omission alleged as the ground for disciplinary action
occurs, whichever occurs first.  This subdivision shall apply to a complaint alleging sexual misconduct received
by the board on and after January 1, 2002.

(f) The limitations period provided by subdivision (a) shall be tolled during any period if material evidence
necessary for prosecuting or determining whether a disciplinary action would be appropriate is unavailable to
the board due to an ongoing criminal investigation.

CREDIT(S)
(Added by Stats.1999, c. 459 (S.B.809), § 1.  Amended by Stats.2001, c. 617 (A.B.1616), § 2.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Section 4 of Stats.1999, c. 459, provides:
"SEC. 4. This act shall apply to all accusations filed on or after January 1, 2000."

Research References

Cross References

Administrative adjudication, formal hearing revocation, see Government Code§ 11503.
"Board" defined for purposes of this Chapter, see Business and Professions Code § 2920.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
2003 Main Volume

§ 2960.1. Decision containing finding that licensee or registrant engaged in sexual contact with patient or
former patient; order of revocation 

Notwithstanding Section 2960, any proposed decision or decision issued under this chapter in accordance with
the procedures set forth in Chapter 5 (commencing with Section 11500) of Part 1 of Division 3 of Title 2 of the
Government Code, that contains any finding of fact that the licensee or registrant engaged in any act of sexual
contact, as defined in Section 728, when that act is with a patient, or with a former patient within two years
following termination of therapy, shall contain an order of revocation.  The revocation shall not be stayed by the
administrative law judge.

CREDIT(S)
(Added by Stats.1994, c. 1274 (S.B.2039), § 1.8.  Amended by Stats.1998, c. 879 (S.B.2238), § 3.)



2003 Main Volume

Collateral References:

Cal Jur 3d Heal Art §211

§ 2960.2. Licensee physical, emotional and mental condition; requirements 

     •     Historical Notes

(a) A licensee shall meet the requirements set forth in subdivision (f) of Section 1031 of the Government Code
prior to performing either of the following:

(1) An evaluation of a peace officer applicant's emotional and mental condition.

(2) An evaluation of a peace officer's fitness for duty.

(b) This section shall become operative on January 1, 2005.

CREDIT(S)
(Added by Stats.2003, c. 777 (A.B.1669), § 2, operative Jan. 1, 2005.)

Historical Notes

Historical And Statutory Notes

2003 Legislation
Legislative provisions relating to reimbursement to local agencies and school districts from the State

Mandates Claims Fund as a result of enactment of Stats.2003, c. 777 (A.B.1669), see Historical and
Statutory Notes under Business and Professions Code § 2247.

§ 2960.5. Mental illness or chemical dependency; grounds 

     •     Research References

The board may refuse to issue any registration or license whenever it appears that an applicant may be unable to
practice his or her profession safely due to mental illness or chemical dependency.  The procedures set forth in
Article 12.5 (commencing with Section 820) of Chapter 1 shall apply to any denial of a license or registration
pursuant to this section.

CREDIT(S)
(Added by Stats.1992, c. 384 (S.B.1773), § 1.)

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 2920.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.

Law Review And Journal Commentaries

Review of Selected 1992 California Legislation. 24 Pac.L.J. 910 (1993).
2003 Main Volume



Collateral References:

Cal Jur 3d Heal Art §§179, 210

§ 2960.6. Disciplinary action by foreign state; disciplinary action by a healing arts board; grounds 

     •     Historical Notes     •     Research References

The board may deny any application for, or may suspend or revoke a license or registration issued under this
chapter for, any of the following:

(a) The revocation, suspension, or other disciplinary action imposed by another state or country on a license,
certificate, or registration issued by that state or country to practice psychology shall constitute grounds for
disciplinary action for unprofessional conduct against that licensee or registrant in this state.  A certified copy
of the decision or judgment of the other state or country shall be conclusive evidence of that action.

(b) The revocation, suspension, or other disciplinary action by any board established in this division, or the
equivalent action of another state's or country's licensing agency, of the license of a healing arts practitioner
shall constitute grounds for disciplinary action against that licensee or registrant under this chapter.  The
grounds for the action shall be substantially related to the qualifications, functions, or duties of a psychologist
or psychological assistant.  A certified copy of the decision or judgment shall be conclusive evidence of that
action.

CREDIT(S)
(Added by Stats.1992, c. 384 (S.B.1773), § 2.  Amended by Stats.1994, c. 1275 (S.B.2101), § 22.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
The 1994 amendment inserted "or country" throughout the section.

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 2920.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Chemical dependency and early intervention training, see Business and Professions Code § 29.

Law Review And Journal Commentaries

Review of selected 1992 California legislation. 24 Pac.L.J. 910 (1993).
2003 Main Volume

Collateral References:

Cal Jur 3d Heal Art §210

§ 2961. Manner of discipline 
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The board may deny an application for, or issue subject to terms and conditions, or suspend or revoke, or
impose probationary conditions upon, a license or registration after a hearing as provided in Section 2965.

CREDIT(S)
(Added by Stats.1967, c. 1677, p. 4199, § 2. Amended by Stats.1978, c. 1208, p. 3904, § 16; Stats.1986, c.
1163, § 1; Stats.1989, c. 888, § 31.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
The 1978 amendment authorized issuance "with terms and conditions"; and included action on

"registration" as well as a license.
The 1986 amendment substituted "subject to" for "with" before "terms and conditions", and deleted "as

ordered by the committee in any decision made" before "after a hearing".
The 1989 amendment substituted "board" for "committee".
Former § 2961, added by Stats.1957, c. 2320, p. 4044, § 1, relating to the same subject, was repealed by

Stats.1967, c. 1677, p. 4199, § 1.
Derivation: Former § 2961, added by Stats.1957, c. 2320, p. 4044, § 1.

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 2920.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.

Code Of Regulations References

Restoration of license, see 16 Cal. Code of Regs. § 1393 et seq.
2003 Main Volume

Collateral References:

Cal Jur 3d Heal Art §271

Notes Of Decisions

Revocation of license 1

1. Revocation of license

Revocation of license of psychologist whose conduct in illegally prescribing and furnishing dangerous drugs
and engaging in sexual and physical intimacies with three female patients resulted in great emotional distress to
one patient was not an excessive penalty. Cooper v. Board of Medical Examiners (App. 1 Dist. 1975) 123
Cal.Rptr. 563, 49 Cal.App.3d 931. Health  210; Health  211

§ 2962. Reinstatement; modification of penalty; petition; examination 



     •     Historical Notes     •     Research References

(a) A person whose license or registration has been revoked, suspended, or surrendered, or who has been placed
on probation, may petition the board for reinstatement or modification of the penalty, including modification or
termination of probation, after a period of not less than the following minimum periods has elapsed from the
effective date of the decision ordering that disciplinary action:

(1) At least three years for reinstatement of a license revoked or surrendered.

(2) At least two years for early termination of probation of three years or more.

(3) At least two years for modification of a condition of probation.

(4) At least one year for early termination of probation of less than three years.

(b) The board may require an examination for that reinstatement.

(c) Notwithstanding Section 489, a person whose application for a license or registration has been denied by the
board, for violations of Division 1.5 (commencing with Section 475) of this chapter, may reapply to the board
for a license or registration only after a period of three years has elapsed from the date of the denial.

CREDIT(S)
(Added by Stats.1994, c. 1275 (S.B.2101), § 24.  Amended by Stats.2000, c. 836 (S.B.1554), § 21.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Former § 2962 was amended by Stats.1992, c. 1099 (A.B.3034), § 3, and was repealed by Stats.1994, c.

1275 (S.B.2101), § 23.  See this section.
Former § 2962, added by Stats.1957, c. 2320, p. 4044, § 1, relating to the same subject, was repealed by

Stats.1967, c. 1677, p. 4199, § 1.
Derivation: Former § 2962, added by Stats.1967, c. 1677, § 2, amended by Stats.1989, c. 888, § 32;

Stats.1992, c. 1099, § 3.
Former § 2962, added by Stats.1957, c. 2320, p. 4044, § 1.

Research References

Cross References

Administrative adjudication, formal hearing, reinstatement of license or reduction of penalty, see
Government Code § 11522.

"Board" defined for purposes of this Chapter, see Business and Professions Code § 2920.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.

Code Of Regulations References

Criteria for evaluating rehabilitation, see 16 Cal. Code of Regs. § 1395.
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Collateral References:

Cal Jur 3d Heal Art §268



§ 2963. Conviction; suspension, revocation or refusal to issue license; effect of probation 

     •     Historical Notes     •     Research References

A plea or verdict of guilty or a conviction following a plea of nolo contendere made to a charge which is
substantially related to the qualifications, functions and duties of a psychologist or psychological assistant is
deemed to be a conviction within the meaning of this article.  The board may order the license suspended or
revoked, or may decline to issue a license when the time for appeal has elapsed, or the judgment of conviction
has been affirmed on appeal or when an order granting probation is made suspending the imposition of
sentence, irrespective of a subsequent order under Section 1203.4 of the Penal Code allowing the person to
withdraw his or her plea of guilty and to enter a plea of not guilty, or setting aside the verdict of guilty, or
dismissing the accusation, information or indictment.

CREDIT(S)
(Added by Stats.1967, c. 1677, p. 4199, § 2. Amended by Stats.1978, c. 1161, p. 3653, § 205; Stats.1978, c.
1208, p. 3905, § 17; Stats.1986, c. 1163, § 2; Stats.1989, c. 888, § 33.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
The 1978 amendment substituted, in the first sentence, "charge which is substantially related to the

qualifications, functions and duties of a psychologist or psychological assistant" for "charge of a
felony or of an offense involving moral turpitude".

For subordination of amendment by Stats.1978, c. 1161, to other 1978 legislation effective on or before
Jan. 1, 1979, see Historical and Statutory Notes under Business and Professions Code § 111.

Effect of amendment of section by two or more acts at the same session of the legislature, see
Government Code § 9605.

The 1986 amendment substituted "The committee may" for "At the direction of the committee, the board
shall" at the beginning of the second sentence.

The 1989 amendment substituted "board" for "committee".
Former § 2963, added by Stats.1957, c. 2320, p. 4044, § 1, relating to the same subject, was repealed by

Stats.1967, c. 1677, p. 4199, § 1.
Derivation: Former § 2963, added by Stats.1957, c. 2320, p. 4044, § 1.

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 2920.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Conviction defined for purposes of this Code, see Business and Professions Code § 7.5.
Judgment, discharged petitioner, change of plea or vacation of verdict, see Penal Code § 1203.4.

Code Of Regulations References

Criteria for evaluating rehabilitation, see 16 Cal. Code of Regs. § 1395.
Criteria for rehabilitation, see 16 Cal. Code of Regs. § 1395.1.
Substantial relationship criteria, see 16 Cal. Code of Regs. § 1394.
2003 Main Volume



Collateral References:

Cal Jur 3d Heal Art §210

§ 2964. Reports of license revocations or restorations 

     •     Historical Notes     •     Research References

Whenever the board orders a license revoked for cause, with the exception of nonpayment of fees, or restores a
license, these facts shall be reported to all other state psychology licensing boards.

CREDIT(S)
(Added by Stats.1982, c. 462, p. 1910, § 5.  Amended by Stats.1989, c. 888,§ 34.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Former § 2964, added by Stats.1967, c. 1677, p. 4199, § 2, derived from former§ 2964, added by

Stats.1957, c. 2320, p. 4044, § 1, relating to suspension for mental illness, was repealed by
Stats.1968, c. 1374, § 1.

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 2920.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Professional reporting, creation and contents of central files, confidentiality, see Business and

Professions Code § 800.
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§ 2964.3. Sex offender; eligibility 

     •     Research References

Any person required to register as a sex offender pursuant to Section 290 of the Penal Code, is not eligible for
licensure or registration by the board.

CREDIT(S)
(Added by Stats.1998, c. 589 (S.B.1983), § 8.)

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 2920.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Professional reporting, creation and contents of central files, confidentiality, see Business and

Professions Code § 800.
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§ 2964.5. Additional training, examination, and fee following probation or license suspension 

     •     Research References

The board at its discretion may require any licensee placed on probation or whose license is suspended, to
obtain additional professional training, to pass an examination upon the completion of that training, and to pay
the necessary examination fee.  The examination may be written or oral or both, and may include a practical or
clinical examination.

CREDIT(S)
(Added by Stats.1982, c. 462, p. 1910, § 6.  Amended by Stats.1991, c. 1091 (A.B.1487), § 5.)

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 2920.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Psychologists, license, examination and fee payment, see Business and Professions Code § 2941.
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§ 2964.6. Probation terms; payment of monitoring costs 

An administrative disciplinary decision that imposes terms of probation may include, among other things, a
requirement that the licensee who is being placed on probation pay the monetary costs associated with
monitoring the probation.

CREDIT(S)
(Added by Stats.1995, c. 708 (S.B.609), § 12.)
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§ 2965. Conduct of proceedings 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The proceedings under this article shall be conducted by the board in accordance with Chapter 5 (commencing
with Section 11500) of Part 1 of Division 3 of Title 2 of the Government Code.

CREDIT(S)
(Added by Stats.1967, c. 1677, p. 4199, § 2.  Amended by Stats.1989, c. 888,§ 35.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Former § 2965, added by Stats.1957, c. 2320, p. 4045, § 1, relating to the same subject, was repealed by

Stats.1967, c. 1677, p. 4199, § 1.
Derivation: Former § 2965, added by Stats.1957, c. 2320, p. 4045, § 1.



Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 2920.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
2003 Main Volume

Collateral References:

Cal Jur 3d Heal Art §254

Notes Of Decisions

Depositions 2
Due process 1
Witnesses 3

1. Due process

Fact that board of medical examiners functioned as both prosecutor and judge in regard to charges against
psychologist and the revocation of his license did not constitute denial of due process. Cooper v. Board of
Medical Examiners (App. 1 Dist. 1975) 123 Cal.Rptr. 563, 49 Cal.App.3d 931. Constitutional Law  4286;
Health  220

Psychologist whose license was revoked could not complain on review of revocation that the setting of
three-day disciplinary hearing and change of dates for hearing precluded him from presenting his defense,
where he received all required notices and refused all of hearing officer's offers of accommodation. Cooper v.
Board of Medical Examiners (App. 1 Dist. 1975) 123 Cal.Rptr. 563, 49 Cal.App.3d 931. Health  223(1)

2. Depositions

Psychologist did not have statutory or common-law right to take deposition of witness in advance of
administrative disciplinary hearing. Cooper v. Board of Medical Examiners (App. 1 Dist. 1975) 123 Cal.Rptr.
563, 49 Cal.App.3d 931. Health  217

3. Witnesses

Hearing officer's curtailment of psychologist's voir dire examination of complaining witness did not prejudice
psychologist who did not make offer of proof regarding witness' competence and whose preliminary
examination of witness dealt with irrelevant matters and could have been characterized as harassment. Cooper
v. Board of Medical Examiners (App. 1 Dist. 1975) 123 Cal.Rptr. 563, 49 Cal.App.3d 931. Health  219;
Health  223(1)

§ 2966. Felony conviction; incarceration; determination of suspension; hearing 

     •     Historical Notes     •     Research References

(a) A psychologist's license shall be suspended automatically during any time that the holder of the license is
incarcerated after conviction of a felony, regardless of whether the conviction has been appealed.  The board
shall, immediately upon receipt of the certified copy of the record of conviction, determine whether the license
of the psychologist has been automatically suspended by virtue of his or her incarceration, and if so, the



duration of that suspension.  The board shall notify the psychologist of the license suspension and of his or her
right to elect to have the issue of penalty heard as provided in this section.

(b) Upon receipt of the certified copy of the record of conviction, if after a hearing it is determined therefrom
that the felony of which the licensee was convicted was substantially related to the qualifications, functions, or
duties of a psychologist, the board shall suspend the license until the time for appeal has elapsed, if no appeal
has been taken, or until the judgment of conviction has been affirmed on appeal or has otherwise become final,
and until further order of the board.  The issue of substantial relationship shall be heard by an administrative
law judge sitting alone or with a panel of the board, in the discretion of the board.

(c) Notwithstanding subdivision (b), a conviction of any crime referred to in Section 187, 261, 262, or 288 of
the Penal Code, shall be conclusively presumed to be substantially related to the qualifications, functions, or
duties of a psychologist and no hearing shall be held on this issue.  Upon its own motion or for good cause
shown, the board may decline to impose or may set aside the suspension when it appears to be in the interest of
justice to do so, with due regard to maintaining the integrity of and confidence in the psychology profession.

(d)(1) Discipline or the denial of the license may be ordered in accordance with Section 2961, or the board may
order the denial of the license when the time for appeal has elapsed, the judgment of conviction has been
affirmed on appeal, or an order granting probation is made suspending the imposition of sentence, irrespective
of a subsequent order under Section 1203.4 of the Penal Code allowing the person to withdraw his or her plea
of guilty and to enter a plea of not guilty, setting aside the verdict of guilty, or dismissing the accusation,
complaint, information, or indictment.

(2) The issue of penalty shall be heard by an administrative law judge sitting alone or with a panel of the board,
in the discretion of the board.  The hearing shall not be commenced until the judgment of conviction has
become final or, irrespective of a subsequent order under Section 1203.4 of the Penal Code, an order granting
probation has been made suspending the imposition of sentence; except that a licensee may, at his or her option,
elect to have the issue of penalty decided before those time periods have elapsed.  Where the licensee so elects,
the issue of penalty shall be heard in the manner described in this section at the hearing to determine whether
the conviction was substantially related to the qualifications, functions, or duties of a psychologist.  If the
conviction of a licensee who has made this election is overturned on appeal, any discipline ordered pursuant to
this section shall automatically cease.  Nothing in this subdivision shall prohibit the board from pursuing
disciplinary action based on any cause other than the overturned conviction.

(e) The record of the proceedings resulting in the conviction, including a transcript of the testimony therein,
may be received in evidence.

CREDIT(S)
(Added by Stats.1998, c. 589 (S.B.1983), § 9.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Former § 2966, added by Stats.1978, c. 1208, § 18, amended by Stats.1982, c. 454, § 2, relating to

examination of mentally ill psychologists and psychological assistants, was repealed by Stats.1982,
c. 1183, p. 4218, § 7.  See Business and Professions Code § 820.

Research References

Cross References



"Board" defined for purposes of this Chapter, see Business and Professions Code § 2920.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Conviction defined for purposes of this Code, see Business and Professions Code § 7.5.
Felonies, definition and penalties, see Penal Code § 17 and 18.

§ 2969. Refusal to comply with request for medical records of patient; civil penalty; written
authorization; court order 

     •     Historical Notes     •     Research References

(a)(1) A licensee who fails or refuses to comply with a request for the medical records of a patient, that is
accompanied by that patient's written authorization for release of records to the board, within 15 days of
receiving the request and authorization, shall pay to the board a civil penalty of one thousand dollars ($1,000)
per day for each day that the documents have not been produced after the 15th day, unless the licensee is unable
to provide the documents within this time period for good cause.

(2) A health care facility shall comply with a request for the medical records of a patient that is accompanied by
that patient's written authorization for release of records to the board together with a notice citing this section
and describing the penalties for failure to comply with this section.  Failure to provide the authorizing patient's
medical records to the board within 30 days of receiving the request, authorization, and notice shall subject the
health care facility to a civil penalty, payable to the board, of up to one thousand dollars ($1,000) per day for
each day that the documents have not been produced after the 30th day, up to ten thousand dollars ($10,000),
unless the health care facility is unable to provide the documents within this time period for good cause.  This
paragraph shall not require health care facilities to assist the board in obtaining the patient's authorization.  The
board shall pay the reasonable costs of copying the medical records.

(b)(1) A licensee who fails or refuses to comply with a court order, issued in the enforcement of a subpoena,
mandating the release of records to the board shall pay to the board a civil penalty of one thousand dollars
($1,000) per day for each day that the documents have not been produced after the date by which the court
order requires the documents to be produced, unless it is determined that the order is unlawful or invalid.  Any
statute of limitations applicable to the filing of an accusation by the board shall be tolled during the period the
licensee is out of compliance with the court order and during any related appeals.

(2) Any licensee who fails or refuses to comply with a court order, issued in the enforcement of a subpoena,
mandating the release of records to the board, shall be subject to a civil penalty, payable to the board, of not to
exceed five thousand dollars ($5,000).  The amount of the penalty shall be added to the licensee's renewal fee if
it is not paid by the next succeeding renewal date.  Any statute of limitations applicable to the filing of an
accusation by the board shall be tolled during the period the licensee is out of compliance with the court order
and during any related appeals.

(3) A health care facility that fails or refuses to comply with a court order, issued in the enforcement of a
subpoena, mandating the release of patient records to the board, that is accompanied by a notice citing this
section and describing the penalties for failure to comply with this section, shall pay to the board a civil penalty
of up to one thousand dollars ($1,000) per day for each day that the documents have not been produced, up to
ten thousand dollars ($10,000), after the date by which the court order requires the documents to be produced,
unless it is determined that the order is unlawful or invalid.  Any statute of limitations applicable to the filing of
an accusation by the board against a licensee shall be tolled during the period the health care facility is out of
compliance with the court order and during any related appeals.

(4) Any health care facility that fails or refuses to comply with a court order, issued in the enforcement of a
subpoena, mandating the release of records to the board, shall be subject to a civil penalty, payable to the board,
of not to exceed five thousand dollars ($5,000).  Any statute of limitations applicable to the filing of an
accusation by the board against a licensee shall be tolled during the period the health care facility is out of



compliance with the court order and during any related appeals.

(c) Multiple acts by a licensee in violation of subdivision (b) shall be a misdemeanor punishable by a fine not to
exceed five thousand dollars ($5,000) or by imprisonment in a county jail not exceeding six months, or by both
that fine and imprisonment.  Multiple acts by a health care facility in violation of subdivision (b) shall be a
misdemeanor punishable by a fine not to exceed five thousand dollars ($5,000) and shall be reported to the
State Department of Health Services and shall be considered as grounds for disciplinary action with respect to
licensure, including suspension or revocation of the license or certificate.

(d) A failure or refusal of a licensee to comply with a court order, issued in the enforcement of a subpoena,
mandating the release of records to the board constitutes unprofessional conduct and is grounds for suspension
or revocation of his or her license.

(e) The imposition of the civil penalties authorized by this section shall be in accordance with the
Administrative Procedure Act (Chapter 5 (commencing with Section 11500) of Division 3 of Title 2 of the
Government Code.

(f) For purposes of this section, "health care facility" means a clinic or health facility licensed or exempt from
licensure pursuant to Division 2 (commencing with Section 1200) of the Health and Safety Code.

CREDIT(S)
(Added by Stats.2000, c. 836 (S.B.1554), § 22.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Former § 2969, added by Stats.1978, c. 1208, § 21, related to procedure upon mental illness affecting

ability to conduct practice, was repealed by Stats.1982, c. 1183, p. 4218, § 10.  See Business and
Professions Code § 824.

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 2920.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
"County" defined for purposes of this Code, see Business and Professions Code § 17.
"Department" defined for purposes of this Code, see Business and Professions Code § 23.

Article 5. Penalties

Historical Notes

General Notes

2003 Main Volume
Article 5 was added by Stats. 1967, c. 1677, p. 4199, § 2.

§ 2970. Violation; offense; punishment 



     •     Historical Notes     •     Research References

Any person who violates any of the provisions of this chapter shall be guilty of a misdemeanor punishable by
imprisonment in the county jail not exceeding six months, or by a fine not exceeding two thousand dollars
($2,000), or by both.

CREDIT(S)
(Added by Stats.1967, c. 1677, p. 4199, § 2. Amended by Stats.1982, c. 462, p. 1910, § 7; Stats.1983, c. 1092, §
12, eff. Sept. 27, 1983, operative Jan. 1, 1984.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
The 1982 amendment substituted $2000 for $500.
The 1983 amendment made no change in the text.
Former § 2970, added by Stats.1953, c. 2320, p. 4045, § 1, relating to the same subject, was repealed by

Stats.1967, c. 1677, p. 4199, § 1.
Derivation: Former § 2970, added by Stats.1957, c. 2320, p. 4045, § 1.

Research References

Cross References

"County" defined for purposes of this Code, see Business and Professions Code § 17.
Department of Consumer Affairs, license offenses, see Business and Professions Code § 119.
Felony or misdemeanor, infraction, classification of offenses, see Business and Professions Code §

17.
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Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §1046
Cal Jur 3d Heal Art §401

§ 2971. Injunction or order restraining violations 

     •     Historical Notes     •     Research References

Whenever any person other than a licensed psychologist has engaged in any act or practice that constitutes an
offense against this chapter, the superior court of any county, on application of the board, may issue an
injunction or other appropriate order restraining that conduct.  Proceedings under this section shall be governed
by Chapter 3 (commencing with Section 525) of Title 7, Part 2 of the Code of Civil Procedure, except that it
shall be presumed that there is no adequate remedy at law, and that irreparable damage will occur if the
continued violation is not restrained or enjoined.  On the written request of the board, or on its own motion, the
board may commence action in the superior court under this section.

CREDIT(S)
(Added by Stats.1967, c. 1677, p. 4199, § 2.  Amended by Stats.1978, c. 1161, p. 3653, § 206; Stats.1982, c.
517, p. 2305, § 10; Stats.1982, c. 462, p. 1910, § 8; Stats.1989, c. 888, § 36; Stats.1995, c. 279 (A.B.1471), §
17; Stats.1997, c. 758 (S.B.1346), § 41.)



Historical Notes

Historical And Statutory Notes

2003 Main Volume
The 1978 amendment substituted "Division of Allied Health Professions" for "board."
The 1982 amendments substituted "committee" for "Division of Allied Health Professions" in the first

sentence; substituted ", except that it shall be presumed that there is no adequate remedy at law, and
that irreparable damage will occur if the continued violation is not restrained or enjoined" for
"provided that no undertaking shall be required in any action commenced by the board" in the
second sentence; and rewrote the third sentence, which previously read: "The division may
commence action in the superior court under the provisions of this section on its own motion or on
the written request of the committee."

Subordination of legislation by Stats.1982, c. 517 to other legislation during the 1982 portion of the
1981-82 Regular Session which is effective on or before Jan. 1, 1983, see Historical and Statutory
Notes under Business and Professions Code § 125.5.

Bond or undertaking given before Jan. 1, 1983 to remain in effect notwithstanding repeal or amendment
by Stats.1982, c. 517 of all or part of statute, and law governing the bond or undertaking to be
continued in effect, see Historical and Statutory Notes under Business and Professions Code § 125.5.

The 1989 amendment substituted "board" for "committee" and made other nonsubstantive changes.
The 1995 amendment, in the last sentence, substituted "division" for "Division of Allied Health

Professions" following "its own motion, the"; and made nonsubstantive changes throughout.
Stats.1997, c. 758, in the third sentence, substituted "board" for "division".
Former § 2971, added by Stats.1957, c. 2320, p. 4045, § 1, relating to the same subject, was repealed by

Stats.1967, c. 1677, p. 4199, § 1.
Derivation: Former § 2971, added by Stats.1957, c. 2320, p. 4045, § 1.

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 2920.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
"County" defined for purposes of this Code, see Business and Professions Code § 17.
Department of Consumer Affairs, license offenses, see Business and Professions Code § 119.
Infractions, restitution, reimbursement of board expenses, see Business and Professions Code §

125.5.
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Collateral References:

Cal Jur 3d Heal Art §101

Article 7. Revenue

Historical Notes

General Notes



2003 Main Volume
Article 7 was added by Stats.1967, c. 1677, p. 4199, § 2.

§ 2980. Psychology Fund; reports; deposits 
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There is in the State Treasury the Psychology Fund.  The board shall report to the Controller at the beginning of
each calendar month, for the month preceding, the amount and source of all revenue received by it, pursuant to
this chapter, and shall pay the entire amount thereof to the Treasurer for deposit into that fund.  All revenue
received by the board from fees authorized to be charged relating to the practice of psychology shall be
deposited into that fund as provided in this section.

CREDIT(S)
(Added by Stats.1980, c. 1313, p. 4518, § 9.2, operative July 1, 1981.  Amended by Stats.1989, c. 886, § 58;
Stats.1989, c. 888, § 37; Stats.1990, c. 622 (S.B.2720), § 4; Stats.1997, c. 758 (S.B.1346), § 42.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Subordination of legislation by Stats.1989, c. 886 to other legislation enacted during the 1989 calendar

year, effective on or before January 1, 1990, whether enacted prior to or after c. 886, see Historical
Note under Business and Professions Code § 101.

Former § 2980, added by Stats.1967, c. 1677, § 2, amended by Stats.1967, c. 1677, § 2, derived from
former § 2982, added by Stats.1957, c. 2320, § 1, relating to report of revenues and payment thereof,
was repealed by Stats.1980, c. 1313, § 9.1, operative July 1, 1981.

Former § 2980, added by Stats.1957, c. 2320, p. 4045, § 1, relating to payment of an annual registration
fee, was repealed by Stats.1961, c. 1279, p. 3059, § 5.

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 2920.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Department of Consumer Affairs, agency with unencumbered funds, reduction of fees, see Business

and Professions Code § 128.5.
Professions and vocations fund, special funds, components as a separate account, see Business and

Professions Code § 205.
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§ 2981. Use of funds 
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The money in the Psychology Fund shall be used for the administration of this chapter.

CREDIT(S)
(Added by Stats.1967, c. 1677, p. 4199, § 2. Amended by Stats.1978, c. 1161, p. 3635, § 208; Stats.1978, c.



1208, p. 3906, § 23; Stats.1980, c. 1313, p. 4519, § 9.3, operative July 1, 1981; Stats.2005, c. 74 (A.B.139), § 9,
eff. July 19, 2005.)

Historical Notes

Historical And Statutory Notes

2005 Legislation
For cost reimbursement and urgency effective provisions relating to Stats.2005, c. 74 (A.B.139), see

Historical and Statutory Notes under Business and Professions Code § 1721.5.
2003 Main Volume
Effect of amendment of section by two or more acts at the same session of the legislature, see

Government Code § 9605.
Former § 2981, added by Stats.1957, c. 2320, p. 4045, § 1, providing for revocation of certificate on

failure to pay annual registration fee with restoration upon application and payment of annual and
delinquency fees, was repealed by Stats.1961, c. 1279, p. 3059, § 6.

Derivation: Former § 2983, added by Stats.1957, c. 2320, p. 4046, § 1.

Research References

Cross References

Administration of Board of Psychology, see Business and Professions Code § 2920.
Effect of amendment of section by two or more acts at the same session of the legislature, see

Government Code § 9605.
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§ 2982. Expiration of licenses; renewal 
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All licenses expire and become invalid at 12 midnight on the last day of February, 1980, and thereafter shall
expire at 12 midnight of the legal birth date of the licensee during the second year of a two-year term, if not
renewed.

The board shall establish by regulation procedures for the administration of the birth date renewal program,
including but not limited to, the establishment of a pro rata formula for the payments of fees by licentiates
affected by the implementation of that program and the establishment of a system of staggered license
application dates such that a relatively equal number of licenses expire annually.

To renew an unexpired license, the licensee shall, on or before the date on which it would otherwise expire,
apply for renewal on a form provided by the board, accompanied by the prescribed renewal fee.

CREDIT(S)
(Added by Stats.1967, c. 1677, p. 4199, § 2.  Amended by Stats.1968, c. 455, p. 1076, § 2; Stats.1969, c. 53, p.
173, § 2; Stats.1973, c. 757, § 10; Stats.1978, c. 1208, p. 3906, § 23.3; Stats.1989, c. 888, § 38.)
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Historical And Statutory Notes
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Former § 2982, added by Stats.1957, c. 2320, p. 4046, § 1, requiring the board to report the source and
amount of income and pay same into contingent fund was repealed by Stats.1967, c. 1677, p. 4199, §
1.  Upon repeal, similar provisions were added under § 2980.

Derivation: Former § 2951, added by Stats.1957, c. 2320, p. 4043, § 1, amended by Stats.1961, c. 1279,
p. 3059, § 4.

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 2920.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Consumer affairs, extension of license, certificate or permit renewal dates, see Business and

Professions Code § 152.5.
"Licentiate" defined for purposes of this Code, see Business and Professions Code § 23.8.

Code Of Regulations References

Filing of addresses, see 16 Cal. Code of Regs. § 1380.5.
2003 Main Volume

§ 2983. Initial license fee; waiver 

     •     Historical Notes     •     Research References

Every person to whom a license is issued shall, as a condition precedent to its issuance, and in addition to any
application, examination or other fee, pay the prescribed initial license fee.

CREDIT(S)
(Added by Stats.1967, c. 1677, p. 4199, § 2. Amended by Stats.1978, c. 1208, p. 3907, § 23.4; Stats.1989, c.
888, § 39; Stats.2005, c. 658 (S.B.229), § 12.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Former § 2983, added by Stats.1957, c. 2320, p. 4046, § 1, providing for continuous appropriation of

funds in contingent fund for administration of chapter was repealed by Stats.1967, c. 1677, p. 4199,
§ 1.  See Business and Professions Code § 2981.

Derivation: Former § 2951, added by Stats.1957, c. 2320, p. 4043, § 1, amended by Stats.1961, c. 1279,
p. 3059, § 4.

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 2920.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Department of Consumer Affairs, agency with unencumbered funds, reduction of fees, see Business

and Professions Code § 128.5.
2003 Main Volume



§ 2984. Time for renewal; renewal and delinquency fees; licenses under prior law 

     •     Historical Notes     •     Research References

Except as provided in Section 2985, a license that has expired may be renewed at any time within three years
after its expiration on filing of an application for renewal on a form prescribed by the board and payment of all
accrued and unpaid renewal fees.  If the license is renewed after its expiration, the licensee, as a condition
precedent to renewal, shall also pay the prescribed delinquency fee, if any.  Renewal under this section shall be
effective on the date on which the application is filed, on the date on which all renewal fees are paid, or on the
date on which the delinquency fee, if any, is paid, whichever last occurs.  If so renewed, the license shall
continue in effect through the expiration date provided in Section 2982 which next occurs after the effective
date of the renewal, when it shall expire and become invalid if it is not again renewed.

CREDIT(S)
(Added by Stats.1967, c. 1677, p. 4199, § 2.  Amended by Stats.1978, c. 1161, p. 3653, § 209; Stats.1978, c.
1208, p. 3907, § 24; Stats.1989, c. 888, § 40; Stats.1994, c. 26 (A.B.1807), § 80, eff. March 30, 1994;
Stats.1997, c. 758 (S.B.1346), § 43; Stats.1998, c. 970 (A.B.2802), § 12.5; Stats.2001, c. 435 (S.B.349), § 8.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
For subordination of amendment by Stats.1978, c. 1161, to other 1978 legislation effective on or before

Jan. 1, 1979, see Historical and Statutory Notes under Business and Professions Code § 111.
Effect of amendment of section by two or more acts at the same session of the legislature, see

Government Code § 9605.
Former § 2984, added by Stats.1957, c. 2320, p. 4046, § 1, was renumbered § 2463 and amended by

Stats.1961, c. 1279, p. 3059, § 7.
Derivation: Former § 2951, added by Stats.1957, c. 2320, p. 4043, § 1, amended by Stats.1961, c. 1279,

p. 3059, § 4.

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 2920.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Consumer affairs, license or registration expiring during war, reinstatement, see Business and

Professions Code § 114.

Code Of Regulations References

Renewal after inactive or delinquent status, see 16 Cal. Code of Regs. § 1397.67.
2003 Main Volume

§ 2985. Renewal of suspended license; reinstatement of revoked license; fee 

     •     Historical Notes

A suspended license is subject to expiration and shall be renewed as provided in this article, but such renewal



does not entitle the licensee, while the license remains suspended, and until it is reinstated, to engage in the
licensed activity, or in any other activity or conduct in violation of the order or judgment by which the license
was suspended.

A license revoked on disciplinary grounds is subject to expiration as provided in this article, but it may not be
renewed.  If it is reinstated after its expiration, the licensee, as a condition to reinstatement, shall pay a
reinstatement fee in an amount equal to the renewal fee in effect on the last preceding regular renewal date
before the date on which it is reinstated, plus the delinquency fee, if any, accrued at the time of its revocation.

CREDIT(S)
(Added by Stats.1967, c. 1677, p. 4199, § 2.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Derivation: Former § 2951, added by Stats.1957, c. 2320, p. 4043, § 1, amended by Stats.1961, c. 1279,

p. 3059, § 4.
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§ 2986. Renewal time limitation; requirements for new license; examination fee waiver or refund 
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A person who fails to renew his or her license within the three years after its expiration may not renew it, and it
may not be restored, reissued, or reinstated thereafter, but that person may apply for and obtain a new license if
he or she meets the requirements of this chapter provided that he or she:

(a) Has not committed any acts or crimes constituting grounds for denial of licensure.

(b) Establishes to the satisfaction of the board that with due regard for the public interest, he or she is qualified
to practice psychology.

(c) Pays all of the fees that would be required if application for licensure was being made for the first time.

The board may provide for the waiver or refund of all or any part of an examination fee in those cases in which
a license is issued without examination pursuant to this section.

CREDIT(S)
(Added by Stats.1967, c. 1677, p. 4199, § 2.  Amended by Stats.1982, c. 462, p. 1910, § 9; Stats.1989, c. 888, §
41; Stats.1994, c. 26 (A.B.1807), § 81, eff. March 30, 1994.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Derivation: Former § 2951, added by Stats.1957, c. 2320, p. 4043, § 1, amended by Stats.1961, c. 1279,

p. 3059, § 4.

Research References



Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 2920.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.

Code Of Regulations References

Renewal after inactive or delinquent status, see 16 Cal. Code of Regs. § 1397.67.
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§ 2987. Fee schedule 
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The amount of the fees prescribed by this chapter shall be determined by the board, and shall be as follows:

(a) The application fee for a psychologist shall not be more than fifty dollars ($50).

(b) The examination and reexamination fees for the examinations shall be the actual cost to the board of
developing, purchasing, and grading of each examination, plus the actual cost to the board of administering
each examination.

(c) The initial license fee is an amount equal to the renewal fee in effect on the last regular renewal date before
the date on which the license is issued.

(d) The biennial renewal fee for a psychologist shall be four hundred dollars ($400).  The board may increase
the renewal fee to an amount not to exceed five hundred dollars ($500).

(e) The application fee for registration and supervision of a psychological assistant by a supervisor under
Section 2913, which is payable by that supervisor, shall not be more than seventy-five dollars ($75).

(f) The annual renewal fee for registration of a psychological assistant shall not be more than seventy-five
dollars ($75).

(g) The duplicate license or registration fee is five dollars ($5).

(h) The delinquency fee is twenty-five dollars ($25).

(i) The endorsement fee is five dollars ($5).

Notwithstanding any other provision of law, the board may reduce any fee prescribed by this section, when, in
its discretion, the board deems it administratively appropriate.

CREDIT(S)
(Formerly § 2949, added by Stats.1967, c. 1677, p. 4199, § 2.  Amended by Stats.1973, c. 659, p. 1212, § 1.
Renumbered § 2987 and amended by Stats.1978, c. 1161, p. 3651, § 202.  Amended by Stats.1978, c. 1208, p.
3903, § 13.4; Stats.1988, c. 929, § 1; Stats.1989, c. 886, § 59; Stats.1989, c. 888, § 42; Stats.1990, c. 622
(S.B.2720), § 5; Stats.1992, c. 1289 (A.B.2743), § 25; Stats.1994, c. 26 (A.B.1807), § 82, eff. March 30, 1994;
Stats.2005, c. 658 (S.B.229), § 13.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Subordination of legislation by Stats.1989, c. 886 to other legislation enacted during the 1989 calendar



year, effective on or before January 1, 1990, whether enacted prior to or after c. 886, see Historical
Note under Business and Professions Code § 101.

Former § 2949 (now this section), added by Stats.1957, c. 2320, p. 4042, § 1, amended by Stats.1959, c.
1618, p. 3987, § 2; Stats.1961, c. 2201, p. 4546, § 1, authorizing waiver of examination and grant of
certificate to certain qualified persons, was repealed by Stats.1967, c. 1677, p. 4199, § 1.

Derivation: Former § 2942, added by Stats.1957, c. 2320, p. 4042, § 1, amended by Stats.1961, c. 1279,
p. 3059, § 2.

Research References

Cross References

Agency with unencumbered funds, reduction of license or other fees, see Business and Professions
Code § 128.5.

"Board" defined for purposes of this Chapter, see Business and Professions Code § 2920.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Consumer affairs, agency with unencumbered funds, reduction of license fees, see Business and

Professions Code § 128.5.
Division of Licensing, responsibilities, see Business and Professions Code § 2005.
Fictitious-name permits, issuance, see Business and Professions Code § 2930.5.

Code Of Regulations References

Fees, see 16 Cal. Code of Regs. § 1392 et seq.
Psychologist fees, see 16 Cal. Code of Regs. § 1392.
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§ 2987.2. Additional fees 
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In addition to the fees charged pursuant to Section 2987 for the biennial renewal of a license, the board shall
collect an additional fee of ten dollars ($10) at the time of renewal.  The board shall transfer this amount to the
Controller who shall deposit the funds in the Mental Health Practitioner Education Fund.

CREDIT(S)
(Added by Stats.2003, c. 437 (A.B.938), § 2.)

Historical Notes

Historical And Statutory Notes

2003 Legislation
Legislative findings and declarations relating to Stats.2003, c. 437 (A.B.938), see Historical and

Statutory Notes under Health and Safety Code § 128454.
Governor Davis issued the following signing message regarding Stats.2003, c. 437 (A.B.938):
"To the Members of the California Legislature:
"I am signing Assembly Bill 938.  This bill establishes the Licensed Mental Health Provider

Education Program (Program) and the Mental Health Practitioner Education Fund.  The Program
would provide scholarships and loan forgiveness to mental health professionals, who agree to
serve in certain medically underserved areas upon graduation.  The Program would be funded
through a $10 fee added to the fees paid by licensed clinical social workers, psychologists and



marriage and family therapists at the time of license renewal.
"The shortage of mental health providers is one of the most urgent issues facing the mental health

system.  I am signing this bill with the understanding that the Office of Statewide Health
Planning and Development (OSHPD) will implement it within existing resources.  I will support
legislation that gives OSHPD an additional year for implementation beyond the 1/1/05 start date
currently in the bill.

"Sincerely,
"GRAY DAVIS"

Research References

Cross References

Mental Health Practitioner Education Fund, see Health and Safety Code § 128458.

§ 2987.3. Fictitious-name permits; initial, renewal, and delinquency fees 

The following fees apply to fictitious-name permits issued under Section 2930.5.

(a) The initial permit fee is an amount equal to the renewal fee in effect at the beginning of the current renewal
cycle.  If the permit will expire less than one year after its issuance, then the initial permit fee is an amount
equal to 50 percent of the fee in effect at the beginning of the current renewal cycle.

(b) The biennial renewal fee shall be fixed by the committee at an amount not to exceed fifty dollars ($50).  The
amount of this fee shall not exceed the actual cost of issuing a fictitious-name permit.

(c) The delinquency fee is twenty dollars ($20).

CREDIT(S)
(Added by Stats.1988, c. 800, § 3.)

2003 Main Volume

§ 2987.5. Renewal fee; exemption from payment 

Every person licensed under this chapter is exempt from the payment of the renewal fee in any one of the
following instances:

While engaged in full-time active service in the Army, Navy, Air Force or Marines, or in the United States
Public Health Service, or while a volunteer in the Peace Corps or Vista.

Every person exempted from the payment of the renewal fee by this section shall not engage in any private
practice and shall become liable for the fee for the current renewal period upon the completion of his or her
period of full-time active service and shall have a period of 60 days after becoming liable within which to pay
the fee before the delinquency fee becomes applicable.  Any person who completes his or her period of
full-time active service within 60 days of the end of a renewal period is exempt from the payment of the
renewal fee for that period.

The time spent in that full-time active service or full-time training and active service shall not be included in the
computation of the three-year period for renewal of a license provided in Section 2986.

The exemption provided by this section shall not be applicable if the person engages in any practice for
compensation other than full-time service in the Army, Navy, Air Force or Marines or in the United States



Public Health Service or the Peace Corps or Vista.

CREDIT(S)
(Added by Stats.1978, c. 1208, p. 3907, § 24.3.  Amended by Stats.1996, c. 829 (A.B.3473), § 71.)

2003 Main Volume

§ 2988. Inactive status; application; fee; continuing education; placement on active status 

     •     Historical Notes     •     Research References

A licensed psychologist who for reasons, including, but not limited to, retirement, ill health, or absence from the
state, is not engaged in the practice of psychology, may apply to the board to request that his or her license be
placed on an inactive status.  A licensed psychologist who holds an inactive license shall pay a biennial renewal
fee, fixed by the board, of no more than forty dollars ($40).  A psychologist holding an inactive license shall be
exempt from continuing education requirements specified in Section 2915, but shall otherwise be subject to this
chapter and shall not engage in the practice of psychology in this state.  Licensees on inactive status who have
not committed any acts or crimes constituting grounds for denial of licensure and have completed the
continuing education requirements specified in Section 2915 may, upon their request have their license to
practice psychology placed on active status.

CREDIT(S)
(Added by Stats.1982, c. 462, p. 1911, § 10.  Amended by Stats.1989, c. 888,§ 43; Stats.1992, c. 260 (S.B.774),
§ 3; Stats.2005, c. 658 (S.B.229),§ 14.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Former § 2988, added by Stats.1978, c. 1208, p. 3908, § 24.5, providing a fee schedule, was repealed by

Stats.1980, c. 1314, p. 4556, § 13.

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 2920.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Inactive licenses, legislative intent, see Business and Professions Code § 700.

Code Of Regulations References

Psychologist fees, see 16 Cal. Code of Regs. § 1392.
Renewal after inactive or delinquent status, see 16 Cal. Code of Regs. § 1397.67.

Law Review And Journal Commentaries

Review of selected 1992 California legislation. 24 Pac.L.J. 626 (1993).
2003 Main Volume

§ 2989. Fixing fees by regulation 
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The fees in this article shall be fixed by the board and shall be set forth with the regulations which are duly
adopted under this chapter.

CREDIT(S)
(Formerly § 2950, added by Stats.1967, c. 1677, p. 4199, § 2.  Renumbered § 2989 and amended by Stats.1978,
c. 1208, p. 3904, § 14; Stats.1989, c. 888,§ 44.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Former § 2950, added by Stats.1957, c. 2320, p. 4043, § 1, amended by Stats.1961, c. 1279, p. 3059, § 3,

authorizing issuance of certificate to qualified applicants upon payment of a certification fee and an
initial license fee, was repealed by Stats.1967, c. 1677, p. 4199, § 1.  See Business and Professions
Code § 2948.

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 2920.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.

Code Of Regulations References

Fees, see 16 Cal. Code of Regs. § 1392 et seq.
Psychologist fees, see 16 Cal. Code of Regs. § 1392.
2003 Main Volume

Collateral References:

 Am Jur 2d (Rev) Corporations §§37 et seq.

Article 9. Psychological Corporations

Historical Notes

General Notes

2003 Main Volume
Article 9 was added by Stats.1980, c. 1314, p. 4556, § 15.
Former article 9, Psychological Corporations, added by Stats.1969, c. 1436,§ 3, comprising §§ 2995

to 2996.6, was repealed by Stats.1980, c. 1314, p. 4556, § 14.

Research References



Cross References

Medical corporations, see Business and Professions Code § 2400 et seq.
Psychotherapist-patient privilege, application to individuals and entities, see Evidence Code § 1014.

Code Of Regulations References

Rules and regulations, see 16 Cal. Code of Regs. § 1397.30 et seq.

§ 2995. Corporate status; conditions; regulatory agency 

     •     Historical Notes     •     Research References

A psychological corporation is a corporation that is authorized to render professional services, as defined in
Section 13401 of the Corporations Code, so long as that corporation and its shareholders, officers, directors, and
employees rendering professional services who are psychologists, podiatrists, registered nurses, optometrists,
marriage and family therapists, licensed clinical social workers, chiropractors, acupuncturists, or physicians are
in compliance with the Moscone-Knox Professional Corporation Act, this article, and all other statutes and
regulations now or hereafter enacted or adopted pertaining to that corporation and the conduct of its affairs.

CREDIT(S)
(Added by Stats.1980, c. 1314, p. 4556, § 15.  Amended by Stats.1981, c. 621, p. 2372, § 3; Stats.1989, c. 886,
§ 60; Stats.1989, c. 888, § 45; Stats.1990, c. 622 (S.B.2720), § 6; Stats.2000, c. 836 (S.B.1554), § 23;
Stats.2001, c. 159 (S.B.662), § 10.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Subordination of legislation by Stats.1989, c. 886 to other legislation enacted during the 1989 calendar

year, effective on or before January 1, 1990, whether enacted prior to or after c. 886, see Historical
Note under Business and Professions Code § 101.

Subordination of legislation by Stats.2001, c. 159 (S.B.662), to other 2001 legislation, see Historical and
Statutory Notes under Business and Professions Code § 27.

Former § 2995, added by Stats.1969, c. 1436, § 3, amended by Stats.1977, c. 1126, § 2; Stats.1978, c.
1161, § 210; Stats.1978, c. 1208, § 25, relating to registration of psychological corporations, was
repealed by Stats.1980, c. 1314, § 14.

Derivation: Former § 2995, added by Stats.1969, c. 1436, p. 2944, § 3, amended by Stats.1977, c. 1126,
§ 3618, § 2; Stats.1978, c. 1161, p. 3654, § 210; Stats.1978, c. 1208, p. 3908, § 25.

Research References

Cross References

"Director" defined for purposes of this Code, see Business and Professions Code § 23.5.
Moscone-Knox Professional Corporation Act, see Corporations Code § 13400 et seq.
Psychologists, corporate practice, see Business and Professions Code § 2907.
2003 Main Volume

Collateral References:

Witkin, Summary (9th ed) Corp §34



B-W Cal Civil Practice: Business Litigation §15:2
Cal Jur 3d Evid §460; Heal Art §§5, 148
Issues pertaining to ownership of professional corporation as affected by resignation from corporate

practice by active shareholder.  32 ALR4th 921.

§ 2996. Unprofessional conduct; violations 

     •     Historical Notes

It shall constitute unprofessional conduct and a violation of this chapter for any person licensed under this
chapter to violate, attempt to violate, directly or indirectly, or assist in or abet the violation of, or conspire to
violate, any provision or term of this article, the Moscone-Knox Professional Corporation Act, 1 or any
regulations duly adopted under those laws.

CREDIT(S)
(Added by Stats.1980, c. 1314, p. 4556, § 15.)
1Corporations Code § 13400 et seq.

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Former § 2996, added by Stats.1969, c. 1436, § 3, relating to directors and officers, was repealed by

Stats.1980, c. 1314, § 14.  See Business and Professions Code § 2997.
2003 Main Volume

Collateral References:

Cal Jur 3d Heal Art §184

§ 2996.1. Unprofessional conduct; conduct of practice 

     •     Historical Notes

A psychological corporation shall not do or fail to do any act the doing of which or the failure to do which
would constitute unprofessional conduct under any statute or regulation now or hereafter in effect.  In the
conduct of its practice, it shall observe and be bound by such statutes and regulations to the same extent as a
person licensed under this chapter.

CREDIT(S)
(Added by Stats.1980, c. 1314, p. 4556, § 15.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Derivation: Former § 2996.5, added by Stats.1969, c. 1436, p. 2944, § 3.
2003 Main Volume

Collateral References:



Cal Jur 3d Heal Art §11

§ 2996.2. Income; disqualified shareholder 

     •     Historical Notes

The income of a psychological corporation attributable to professional services rendered while a shareholder is
a disqualified person, as defined in Section 13401 of the Corporations Code, shall not in any manner accrue to
the benefit of such shareholder or his or her shares in the psychological corporation.

CREDIT(S)
(Added by Stats.1980, c. 1314, p. 4556, § 15.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Former § 2996.2, added by Stats.1969, c. 1436, § 3, related to income produced by a disqualified

shareholder, was repealed by Stats.1980, c. 1314, p. 4556, § 13.
Derivation: Former § 2996.2, added by Stats.1969, c. 1436, p. 2944, § 2.
2003 Main Volume

Collateral References:

Cal Jur 3d Heal Art §9

§ 2997. Shareholders, directors and officers; license requirements 

     •     Historical Notes     •     Research References

Except as provided in Sections 13401.5 and 13403 of the Corporations Code, each shareholder, director and
officer of a psychological corporation, except an assistant secretary and an assistant treasurer, shall be a
licensed person as defined in Section 13401 of the Corporations Code.

CREDIT(S)
(Added by Stats.1980, c. 1314, p. 4556, § 15.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Derivation: Former § 2996, added by Stats.1969, c. 1436, p. 2944, § 3.

Research References

Cross References

"Director" defined for purposes of this Code, see Business and Professions Code § 23.5.
2003 Main Volume



§ 2998. Name 

     •     Historical Notes

The name of a psychological corporation and any name or names under which it may render professional
services shall contain one of the words specified in subdivision (c) of Section 2902, and wording or
abbreviations denoting corporate existence.

CREDIT(S)
(Added by Stats.1980, c. 1314, p. 4557, § 15.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Derivation: Former § 2995.8, added by Stats.1969, c. 1436, p. 2944, § 3, amended by Stats.1970, c.

1122, p. 1991, § 1.
2003 Main Volume

Collateral References:

Cal Jur 3d Heal Art §7

§ 2999. Regulations 

     •     Historical Notes     •     Research References

The board may adopt and enforce regulations to carry out the purposes and objectives of this article, including
regulations requiring (a) that the bylaws of a psychological corporation shall include a provision whereby the
capital stock of that corporation owned by a disqualified person, as defined in Section 13401 of the
Corporations Code, or a deceased person, shall be sold to the corporation or to the remaining shareholders of
that corporation within any time as those regulations may provide, and (b) that a psychological corporation shall
provide adequate security by insurance or otherwise for claims against it by its patients or clients arising out of
the rendering of professional services.

CREDIT(S)
(Added by Stats.1980, c. 1314, p. 4557, § 15.  Amended by Stats.1989, c. 888, § 46.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Derivation: Former § 2996.6, added by Stats.1969, c. 1436, p. 2944, § 3.

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 2920.



"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
2003 Main Volume

Collateral References:

 Cal Digest of Official Reports 3d Series, Healing Arts and Institutions §§19 et seq.
 Am Jur 2d (Rev) Physicians, Surgeons, and Other Healers §§8, 37, 39, 40, 41, 135, 144.

Chapter 9. Pharmacy

Article 7. Pharmacies

§ 4115. Pharmacy technicians; nondiscretionary tasks; direct supervision of pharmacists; registration;
ratios 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) A pharmacy technician may perform packaging, manipulative, repetitive, or other nondiscretionary tasks,
only while assisting, and while under the direct supervision and control of a pharmacist.

(b) This section does not authorize the performance of any tasks specified in subdivision (a) by a pharmacy
technician without a pharmacist on duty.

(c) This section does not authorize a pharmacy technician to perform any act requiring the exercise of
professional judgment by a pharmacist.

(d) The board shall adopt regulations to specify tasks pursuant to subdivision (a) that a pharmacy technician
may perform under the supervision of a pharmacist.  Any pharmacy that employs a pharmacy technician shall
do so in conformity with the regulations adopted by the board.

(e) No person shall act as a pharmacy technician without first being licensed by the board as a pharmacy
technician.

(f)(1) A pharmacy with only one pharmacist shall have no more than one pharmacy technician performing the
tasks specified in subdivision (a).  The ratio of pharmacy technicians performing the tasks specified in
subdivision (a) to any additional pharmacist shall not exceed 2:1, except that this ratio shall not apply to
personnel performing clerical functions pursuant to Section 4116 or 4117.  This ratio is applicable to all
practice settings, except for an inpatient of a licensed health facility, a patient of a licensed home health agency,
as specified in paragraph (2), an inmate of a correctional facility of the Department of the Youth Authority or
the Department of Corrections, and for a person receiving treatment in a facility operated by the State
Department of Mental Health, the State Department of Developmental Services, or the Department of Veterans
Affairs.

(2) The board may adopt regulations establishing the ratio of pharmacy technicians performing the tasks
specified in subdivision (a) to pharmacists applicable to the filling of prescriptions of an inpatient of a licensed
health facility and for a patient of a licensed home health agency.  Any ratio established by the board pursuant
to this subdivision shall allow, at a minimum, at least one pharmacy technician for a single pharmacist in a
pharmacy and two pharmacy technicians for each additional pharmacist, except that this ratio shall not apply to
personnel performing clerical functions pursuant to Section 4116 or 4117.

(3) A pharmacist scheduled to supervise a second pharmacy technician may refuse to supervise a second



pharmacy technician if the pharmacist determines, in the exercise of his or her professional judgment, that
permitting the second pharmacy technician to be on duty would interfere with the effective performance of the
pharmacist's responsibilities under this chapter.  A pharmacist assigned to supervise a second pharmacy
technician shall notify the pharmacist in charge in writing of his or her determination, specifying the
circumstances of concern with respect to the pharmacy or the pharmacy technician that have led to the
determination, within a reasonable period, but not to exceed 24 hours, after the posting of the relevant schedule.
No entity employing a pharmacist may discharge, discipline, or otherwise discriminate against any pharmacist
in the terms and conditions of employment for exercising or attempting to exercise in good faith the right
established pursuant to this paragraph.

(g) Notwithstanding subdivisions (a) and (b), the board shall by regulation establish conditions to permit the
temporary absence of a pharmacist for breaks and lunch periods pursuant to Section 512 of the Labor Code and
the orders of the Industrial Welfare Commission without closing the pharmacy.  During these temporary
absences, a pharmacy technician may, at the discretion of the pharmacist, remain in the pharmacy but may only
perform nondiscretionary tasks.  The pharmacist shall be responsible for a pharmacy technician and shall
review any task performed by a pharmacy technician during the pharmacist's temporary absence.  Nothing in
this subdivision shall be construed to authorize a pharmacist to supervise pharmacy technicians in greater ratios
than those described in subdivision (f).

(h) The pharmacist on duty shall be directly responsible for the conduct of a pharmacy technician supervised by
that pharmacist.

CREDIT(S)
(Added by Stats.1996, c. 890 (A.B.2802), § 5.  Amended by Stats.1997, c. 549 (S.B.1349), § 67; Stats.1999, c.
900 (S.B.188), § 3, eff. Oct. 10, 1999; Stats.2001, c. 352 (A.B.536), § 1; Stats.2001, c. 728 (S.B.724),§ 29.2;
Stats.2004, c. 695 (S.B.1913), § 35; Stats.2005, c. 621 (S.B.1111), § 53.)

Historical Notes

Historical And Statutory Notes

2005 Legislation
Reimbursement provisions relating to Stats.2005, c. 621 (S.B.1111), see Historical and Statutory Notes

under Business and Professions Code § 1725.
2003 Main Volume
Section 9 of Stats.1996, c. 890 (A.B.2802), provides:
"Senate Bill 1553 [Stats.1996, c. 798] amends Section 4008.5 of the Business and Professions Code that

is repealed by Section 2 of this bill and added in a reorganized form as Sections 4038, 4115, and
4202 of the Business and Professions Code by Section 3 of this bill.  Section 5 of this bill adds a
Section 4115 to the Business and Professions Code that incorporates the changes to the language of
Section 4008.5 of the Business and Professions Code proposed by both bills.  Section 5 of this bill
shall only become operative if (1) both bills are enacted and become effective on January 1, 1997
[So enacted and effective], (2) this bill adds Section 4115 to the Business and Professions Code
[Stats.1996, c. 890, §§ 3, 5], and SB 1553 amends Section 4008.5 of the Business and Professions
Code [Stats.1996, c. 798, § 1], and (3) this bill is enacted after SB 1553.  In which case, neither
Section 4008.5 of the Business and Professions Code as amended by SB 1553, nor Section 4115 of
the Business and Professions Code as added by Section 3 of this bill, shall become operative."

Chapter 9, as added by Stats.1996, c. 890 (A.B.2802), as a continuation of previous provisions, see
Historical and Statutory Notes under Business and Professions Code § 4000.

Section 3 of Stats.1996, c. 798 (S.B.1553), provides:
"This bill amends Section 4008.5 of the Business and Professions Code that is repealed by Section 2 of

AB 2802 [Stats.1996, c. 890] and added in a reorganized form as Sections 4038, 4115, and 4202 of
the Business and Professions Code by Section 3 of AB 2802.  Section 2 of this bill adds a Section



4115 to the Business and Professions Code that incorporates the changes to the language of Section
4008.5 of the Business and Professions Code proposed by both bills.  Section 2 of this bill shall only
become operative if (1) both bills are enacted and become effective on January 1, 1997 [so enacted
and effective], (2) AB 2802 adds Section 4115 to the Business and Professions Code [Stats.1996, c.
890, §§ 3, 5], and this bill amends Section 4008.5 of the Business and Professions Code [Stats.1996,
c. 798, § 1], and (3) this bill is enacted after AB 2802.  In which case, neither Section 4008.5 of the
Business and Professions Code as amended by this bill, nor Section 4115 of the Business and
Professions Code as added by Section 3 of AB 2802, shall become operative."

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

Section 74 of Stats.2001, c. 728 (S.B.724), provides:
"SEC. 74. Section 29.2 of this bill incorporates amendments to Section 4115 of the Business and

Professions Code proposed by both this bill and AB 536 [Stats.2001, c. 352].  It shall only
become operative if (1) both bills are enacted and become effective on or before January 1, 2002,
(2) each bill amends Section 4115 of the Business and Professions Code, and (3) this bill is
enacted after AB 536 [Stats.2001, c. 352], in which case Section 29 of this bill shall not become
operative."

An amendment of this section by § 29 of Stats.2001, c. 728 (S.B.724), failed to become operative under
the provisions of § 74 of that Act.

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

Derivation: Former § 4008.5, added by Stats.1991, c. 841, § 1, amended by Stats.1996, c. 798, § 1.

Research References

Cross References

"Board" defined for purposes of this chapter, see Business and Professions Code § 4018.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
"Department" defined for purposes of this Code, see Business and Professions Code § 23.
Department of Developmental Services, see Welfare and Institutions Code § 4400 et seq.
Department of Health Services, see Health and Safety Code § 100100 et seq.
Department of Managed Health Care, see Health and Safety Code § 1341.
Department of Mental Health, see Welfare and Institutions Code § 4000 et seq.
"Director" defined for purposes of this Code, see Business and Professions Code § 23.5.
Prescriptions, pharmacists and intern pharmacists dispensing controlled substances, see Health and

Safety Code § 11207.

Code Of Regulations References

Application for registration, see 16 Cal. Code of Regs. § 1793.5.
Duties of a registered pharmacist, see 16 Cal. Code of Regs. § 1793.1.
Pharmacy operations during the temporary absence of a pharmacist, see 16 Cal. Code of Regs. §

1714.1.
Qualifications for registration as a pharmacy technician, see 16 Cal. Code of Regs. § 1793.4.
Requirements for pharmacies employing pharmacy technicians, see 16 Cal. Code of Regs. § 1793.7.
State Board of Pharmacy,

Abandonment of application files, see 16 Cal. Code of Regs. § 1706.2.
Definitions, generally, see 16 Cal. Code of Regs. § 1793.

Technicians in hospitals with clinical pharmacy programs, see 16 Cal. Code of Regs. § 1793.8.
Training courses specified by the Board, see 16 Cal. Code of Regs. § 1793.6.
Use of pharmacist identifiers, see 16 Cal. Code of Regs. § 1712.



2003 Main Volume

Notes Of Decisions

Nondiscretionary tasks 1
Supervision and control 2

1. Nondiscretionary tasks

Rule providing that pharmacy technicians may perform packaging, manipulative, repetitive, or other
nondiscretionary tasks while assisting and while under direct supervision and control of registered pharmacist
was reasonable interpretation of legislative mandate allowing pharmacy technicians to perform
nondiscretionary tasks while assisting and while under direct supervision and control of registered pharmacist.
Californians for Safe Prescriptions v. California State Bd. of Pharmacy (App. 2 Dist. 1993) 23 Cal.Rptr.2d 755,
19 Cal.App.4th 1136. Health  198

2. Supervision and control

Rules promulgated by State Board of Pharmacy regulating pharmacy technicians sufficiently incorporated
statutory requirement that any pharmacist responsible for pharmacy technician shall be on premises at all times
and pharmacy technician shall be within pharmacist's view; rule specifically provides that pharmacy technician
may perform duties only under immediate, personal supervision and control of registered pharmacist and within
pharmacist's view. Californians for Safe Prescriptions v. California State Bd. of Pharmacy (App. 2 Dist. 1993)
23 Cal.Rptr.2d 755, 19 Cal.App.4th 1136. Health  198

Rules of the board of pharmacy cannot be extended to require that only pharmacists do the clerical function of
receiving prescriptions from customers, typing labels, and so forth, but rules requiring pharmacists to
effectively supervise these clerical functions are proper. 52 Op.Atty.Gen. 144, 8-7-69.

Chapter 10. Psychiatric Technicians

Article 1. Generally

Historical Notes

General Notes

2003 Main Volume
Article 1 was added by Stats.1959, c. 1851, p. 4402, § 1.

§ 4500. Citation of chapter 

     •     Historical Notes     •     Research References

This chapter is known and may be cited as the "Psychiatric Technicians Law."

CREDIT(S)
(Added by Stats.1959, c. 1851, p. 4402, § 1.)



Historical Notes

Historical And Statutory Notes

2003 Main Volume
Former § 4500, added by Stats.1937, c. 417, derived from Pol.C., § 372e; Stats.1919, c. 162, §§ 1, 2, 4

to 9, defining department, was repealed by Stats.1947, c. 234, § 1.

Research References

Code Of Regulations References

Psychiatric Technician, defined, see 22 Cal. Code of Regs. § 79565.

Collateral References:

Witkin, Summary (9th ed) Torts §777
Witkin & Epstein, Criminal Law (2d ed) §1046
Cal Jur 3d Heal Art §§1, 94, 126, 171, 220

§ 4501. Repealed by Stats.2003, c. 640 (S.B.358), § 16, operative Jan. 1, 2009 

     •     Historical Notes

Historical Notes

Historical And Statutory Notes

2003 Legislation
The repealed section, added by Stats.1959, c. 1851, p. 4402, § 1, amended by Stats.1968, c. 1323, p.

2501, § 1.4; Stats.1994, c. 908 (S.B.2036), § 31; Stats.1997, c. 759 (S.B.827), § 31; Stats.2003, c.
640 (S.B.358), § 16, defining "board", became inoperative on July 1, 2008 and was repealed by its
own terms, operative Jan. 1, 2009.

For Governor's signing message regarding Stats.2003, c. 640 (S.B.358), see Historical and Statutory
Notes under Business and Professions Code § 2701.

2003 Main Volume
Former § 4501, added by Stats.1937, c. 417, derived from Pol.C., § 372e; Stats.1919, c. 162, §§ 1, 2, 4

to 9, providing powers of the department, was repealed by Stats.1947, c. 234, § 1.

Collateral References:

Cal Jur 3d Heal Art §101

§ 4501. Board defined 

     •     Historical Notes

(a) "Board," as used in this chapter, means the Board of Vocational Nursing and Psychiatric Technicians.

(b) This section shall remain in effect only until January 1, 2012, and as of that date is repealed, unless a later



enacted statute, that is enacted before January 1, 2012, deletes or extends that date.

CREDIT(S)
(Added by Stats.2008, c. 35 (A.B.1545), § 7.)

Repeal

For repeal of this section, see its terms.

Historical Notes

Historical And Statutory Notes

2003 Legislation
Former § 4501, added by Stats.1959, c. 1851, p. 4402, § 1, amended by Stats.1968, c. 1323, p. 2501, §

1.4; Stats.1994, c. 908 (S.B.2036), § 31; Stats.1997, c. 759 (S.B.827), § 31; Stats.2003, c. 640
(S.B.358), § 16, defining "board", became inoperative on July 1, 2008 and was repealed by its own
terms, operative Jan. 1, 2009.  See this section.

2008 Legislation
For provisions relating to appointment of interim board members or executive officers pending

appointments pursuant to Stats.2008, c. 35 (A.B.1545), see Historical and Statutory Notes under
Business and Professions Code § 1601.1.

Derivation: Former § 4501, added by Stats.1959, c. 1851, p. 4402, § 1, amended by Stats.1968, c. 1323,
p. 2501, § 1.4; Stats.1994, c. 908 (S.B.2036), § 31; Stats.1997, c. 759 (S.B.827), § 31; Stats.2003, c.
640 (S.B.358), § 16.

2003 Main Volume
Former § 4501, added by Stats.1937, c. 417, derived from Pol.C., § 372e; Stats.1919, c. 162, §§ 1, 2, 4

to 9, providing powers of the department, was repealed by Stats.1947, c. 234, § 1.

Collateral References:

Cal Jur 3d Heal Art §101

§ 4501.1. Priority to protect the public 

     •     Research References

Protection of the public shall be the highest priority for the board in exercising its licensing, regulatory, and
disciplinary functions.  Whenever the protection of the public is inconsistent with other interests sought to be
promoted, the protection of the public shall be paramount.

CREDIT(S)
(Added by Stats.2002, c. 107 (A.B.269), § 18.)

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 4501.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
2003 Main Volume



§ 4502. Psychiatric technician defined 

     •     Research References     •     Notes of Decisions

As used in this chapter, "psychiatric technician" means any person who, for compensation or personal profit,
implements procedures and techniques which involve understanding of cause and effect and which are used in
the care, treatment, and rehabilitation of mentally ill, emotionally disturbed, or mentally retarded persons and
who has one or more of the following:

(a) Direct responsibility for administering or implementing specific therapeutic procedures, techniques,
treatments, or medications with the aim of enabling recipients or patients to make optimal use of their
therapeutic regime, their social and personal resources, and their residential care.

(b) Direct responsibility for the application of interpersonal and technical skills in the observation and
recognition of symptoms and reactions of recipients or patients, for the accurate recording of such symptoms
and reactions, and for the carrying out of treatments and medications as prescribed by a licensed physician and
surgeon or a psychiatrist.

The psychiatric technician in the performance of such procedures and techniques is responsible to the director
of the service in which his duties are performed.  The director may be a licensed physician and surgeon,
psychiatrist, psychologist, rehabilitation therapist, social worker, registered nurse, or other professional
personnel.

Nothing herein shall authorize a licensed psychiatric technician to practice medicine or surgery or to undertake
the prevention, treatment or cure of disease, pain, injury, deformity, or mental or physical condition in violation
of the law.

CREDIT(S)
(Added by Stats.1959, c. 1851, p. 4402, § 1.  Amended by Stats.1968, c. 1323, p. 2501, § 2; Stats.1970, c. 1058,
p. 1889, § 2.)

Research References

Cross References

"Director" defined for purposes of this Code, see Business and Professions Code § 23.5.
Supervision of unlicensed psychiatric technician trainees,

State hospitals for developmentally disabled, see Welfare and Institutions Code § 4499.
State hospitals for the mentally disordered, see Welfare and Institutions Code § 4320.

Code Of Regulations References

Psychiatric technicians,
Employer mandatory reporting, see 16 Cal. Code of Regs. § 2577.6.
Licensee mandatory reporting, see 16 Cal. Code of Regs. § 2577.5.
Performance standards, see 16 Cal. Code of Regs. § 2576.6.
Private duty patient care, see 16 Cal. Code of Regs. § 2576.7.

Scope of psychiatric technician practice, see 16 Cal. Code of Regs. § 2576.5.
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Collateral References:

Cal Jur 3d Heal Art §126



Notes Of Decisions

Authority 1

1. Authority

Psychiatric technicians may supervise registered nurses and overrule "nursing decisions" within the proper
scope of the psychiatric technician's practice and psychiatric technicians may also perform nursing services
within the proper scope of the psychiatric technician's practice without a delegation therefor from a registered
nurse. 62 Op.Atty.Gen. 193, 4-18-79.

§ 4502.1. Psychiatric technicians; administration of medications by hypodermic injection 

A psychiatric technician, working in a mental health facility or developmental disability facility, when
prescribed by a physician and surgeon, may administer medications by hypodermic injection.

CREDIT(S)
(Added by Stats.1997, c. 720 (A.B.515), § 1.)
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Collateral References:

Cal Jur 3d Heal Art §126

§ 4502.2. Psychiatric technicians; withdrawal of patient's blood; certification 

     •     Research References

A psychiatric technician, when prescribed by a physician and surgeon, may withdraw blood from a patient with
a mental illness or developmental disability if the psychiatric technician has received certification from the
board that the psychiatric technician has completed a prescribed course of instruction approved by the board or
has demonstrated competence to the satisfaction of the board.

CREDIT(S)
(Added by Stats.1997, c. 720 (A.B.515), § 2.)

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 4501.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.

Code Of Regulations References

Approval of course content, see 16 Cal. Code of Regs. § 2593.2.
Blood withdrawal, generally, see 16 Cal. Code of Regs. § 2593.
Procedure for course provider approval, see 16 Cal. Code of Regs. § 2593.1.
Qualifications of blood withdrawal course instructors, see 16 Cal. Code of Regs. § 2593.3.
Reports to the Board that the licensee is eligible for Board-certification, see 16 Cal. Code of Regs. §

2593.4.
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Collateral References:

Cal Jur 3d Heal Art §126

§ 4502.3. Psychiatric technicians; performance of medical procedures; demonstration of competence 

     •     Research References

(a) A psychiatric technician, when prescribed by a physician and surgeon, may perform the following activities
on a patient with a mental illness or developmental disability:

(1) Tuberculin, coccidioidin, and histoplasmin skin tests, providing the administration is within the course of a
tuberculosis control program.

(2) Immunization techniques, providing the administration is upon the standing orders of a supervising
physician and surgeon or pursuant to written guidelines adopted by a hospital or medical group with whom the
supervising physician and surgeon is associated.

(b) In performing activities pursuant to subdivision (a), the psychiatric technician shall satisfactorily
demonstrate competence in all of the following:

(1) Administering the testing or immunization agents, including knowledge of all indications and
contraindications for the administration of the agents.

(2) Recognizing any emergency reactions to the agent that constitute a danger to the health or life of the patient.

(3) Treating those emergency reactions by using procedures, medication, and equipment within the scope of
practice of the psychiatric technician.

CREDIT(S)
(Added by Stats.1997, c. 720 (A.B.515), § 3.)

Research References

Code Of Regulations References

Immunizations and skin tests, see 16 Cal. Code of Regs. § 2594.
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Collateral References:

Cal Jur 3d Heal Art §126

§ 4503. Repealed by Stats.2003, c. 640 (S.B.358), § 17, operative Jan. 1, 2009 

     •     Historical Notes

Historical Notes

Historical And Statutory Notes

2003 Legislation



The repealed section, added by Stats.1959, c. 1851, p. 4403, § 1, amended by Stats.1994, c. 908
(S.B.2036), § 32; Stats.1997, c. 759 (S.B.827), § 32; Stats.2003, c. 640 (S.B.358), § 17, relating to
administration by board, became inoperative on July 1, 2008 and was repealed by it own terms,
operative Jan. 1, 2009.

For Governor's signing message regarding Stats.2003, c. 640 (S.B.358), see Historical and Statutory
Notes under Business and Professions Code § 2701.

Collateral References:

Cal Jur 3d Heal Art §101

§ 4503. Administration by board 

     •     Historical Notes

(a) The board shall administer and enforce this chapter.

(b) This section shall remain in effect only until January 1, 2012, and as of that date is repealed, unless a later
enacted statute, that is enacted before January 1, 2012, deletes or extends that date.

CREDIT(S)
(Added by Stats.2008, c. 35 (A.B.1545), § 8.)

Repeal

For repeal of this section, see its terms.

Historical Notes

Historical And Statutory Notes

2003 Legislation
Former § 4503, added by Stats.1959, c. 1851, p. 4403, § 1, amended by Stats.1994, c. 908 (S.B.2036), §

32; Stats.1997, c. 759 (S.B.827), § 32; Stats.2003, c. 640 (S.B.358), § 17, relating to administration
by the board, became inoperative on July 1, 2008 and was repealed by its own terms, operative Jan.
1, 2009.  See this section.

2008 Legislation
For provisions relating to appointment of interim board members or executive officers pending

appointments pursuant to Stats.2008, c. 35 (A.B.1545), see Historical and Statutory Notes under
Business and Professions Code § 1601.1.

Derivation: Former § 4503, added by Stats.1959, c. 1851, p. 4403, § 1, amended by Stats.1994, c. 908
(S.B.2036), § 32; Stats.1997, c. 759 (S.B.827), § 32; Stats.2003, c. 640 (S.B.358), § 17.

Collateral References:

Cal Jur 3d Heal Art §101

§ 4504. Rules and regulations 

     •     Research References

The board may adopt rules and regulations to carry out the provisions of this chapter.

CREDIT(S)



(Added by Stats.1959, c. 1851, p. 4403, § 1.)

Research References

Cross References

Administrative Procedure Act, see Government Code §§ 11340 et seq., 11370 et seq., 11400 et seq.,
11500 et seq.

"Board" defined for purposes of this Chapter, see Business and Professions Code § 4501.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.

Code Of Regulations References

Administrative regulations, see 16 Cal. Code of Regs. § 2562 et seq.
2003 Main Volume

Collateral References:

Cal Jur 3d Heal Art §98

§ 4505. Employment of personnel 

     •     Historical Notes     •     Research References

Except as provided by Section 159.5, the board may employ whatever personnel is necessary for the
administration of this chapter.

CREDIT(S)
(Added by Stats.1959, c. 1851, p. 4403, § 1.  Amended by Stats.1968, c. 1323, p. 2502, § 3; Stats.1971, c. 716,
p. 1403, § 60. Amended by Stats.1974, c. 529, p. 1220, § 1; Stats.1983, c. 376, § 1.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
For provision of Stats.1971, c. 716, relating to legislative intent, see Historical and Statutory Notes

under Business and Professions Code § 23.

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 4501.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Personnel, generally, see Business and Professions Code § 154.
2003 Main Volume

§ 4507. Nonapplicability of chapter 

     •     Historical Notes     •     Research References



This chapter shall not apply to the following:

(a) Physicians and surgeons licensed pursuant to Chapter 5 (commencing with Section 2000) of Division 2.

(b) Psychologists licensed pursuant to Chapter 6.6 (commencing with Section 2900) of Division 2.

(c) Registered nurses licensed pursuant to Chapter 6 (commencing with Section 2700) of Division 2.

(d) Vocational nurses licensed pursuant to Chapter 6.5 (commencing with Section 2840) of Division 2.

(e) Social workers or clinical social workers licensed pursuant to Chapter 17 (commencing with Section 9000)
of Division 3.

(f) Marriage and family therapists licensed pursuant to Chapter 13 (commencing with Section 4980) of Division
2.

(g) Teachers credentialed pursuant to Article 1 (commencing with Section 44200) of Chapter 2 of Part 25 of the
Education Code.

(h) Occupational therapists as specified in Chapter 5.6 (commencing with Section 2570) of Division 2.

(i) Art therapists, dance therapists, music therapists, and recreation therapists, as defined in Division 5
(commencing with Section 70001) of Title 22 of the California Code of Regulations, who are personnel of
health facilities licensed pursuant to Chapter 2 (commencing with Section 1250) of Division 2 of the Health and
Safety Code.

(j) Any other categories of persons the board determines are entitled to exemption from this chapter because
they have complied with other licensing provisions of this code or because they are deemed by statute or by
regulations contained in the California Code of Regulations to be adequately trained in their respective
occupations.  The exemptions shall apply only to a given specialized area of training within the specific
discipline for which the exemption is granted.

CREDIT(S)
(Added by Stats.1968, c. 1323, p. 2503, § 5.  Amended by Stats.1970, c. 1058, p. 1890, § 3; Stats.1976, c. 742,
p. 1766, § 1; Stats.1978, c. 1304, p. 4264,§ 1; Stats.1979, c. 643, p. 1994, § 1; Stats.1980, c. 1313, p. 4519, §
10.1; Stats.1983, c. 928, § 3; Stats.2002, c. 1013 (S.B.2026), § 12; Stats.2006, c. 538 (S.B.1852), § 9.)

Historical Notes

Historical And Statutory Notes

2006 Legislation
Stats.2006, c. 538 (S.B.1852), made nonsubstantive changes to maintain the code.
Subordination of legislation by Stats.2006, c. 538 (S.B.1852), to other 2006 legislation, see Historical

and Statutory Notes under Business and Professions Code § 690.
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Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 4501.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
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§ 4508. Services by tenets of church or denomination 



     •     Research References

This chapter does not prohibit provisions of the services regulated herein with or without compensation or
personal profit, when done by the tenets of any well-recognized church or denomination, so long as they do not
otherwise engage in the practice set forth in the chapter.

CREDIT(S)
(Added by Stats.1968, c. 1323, p. 2503, § 6.)

Research References

Cross References

Religious liberty, see Const. Art. 1, § 4.
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Collateral References:

Cal Jur 3d Heal Art §§117, 172

§ 4509.5. Persons performing services of psychiatric technician for purposes of training 

     •     Research References

Nothing in this chapter shall be construed to prevent persons from performing services described in Section
4502 for purposes of training to qualify for licensure under a program approved by the board or for training in
another allied professional field.

CREDIT(S)
(Added by Stats.1969, c. 1073, p. 2060, § 4.)

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 4501.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Psychologists, see Business and Professions Code § 2900 et seq.
Research psychoanalysts, see Business and Professions Code § 2529 et seq.
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Collateral References:

Cal Jur 3d Heal Art §172

Article 2. Licensure

Historical Notes



General Notes

2003 Main Volume
Article 2, added as "Certification" by Stats.1959, c. 1851, p. 4403, § 1, was amended

by Stats.1968, c. 1323, p. 2503, § 7, to read as now appearing.

Research References

Code Of Regulations References

Application for psychiatric technician's license, see 16 Cal. Code of Regs.§ 2565 et seq.
Examinations for psychiatric technicians, see 16 Cal. Code of Regs. § 2570 et seq.
Licenses for psychiatric technicians, see 16 Cal. Code of Regs. § 2574 et seq.

§ 4510. Issuance of license 

     •     Research References

The board shall issue a psychiatric technician's license to each applicant who qualifies therefor, and, if required
to take it, successfully passes the examination given pursuant to this chapter.  The board shall also issue a
psychiatric technician's license to each holder of a psychiatric technician license who qualifies for renewal
pursuant to this chapter and who applies for renewal.

After the applicant passes the examination and upon receipt by the board of the initial license fee required by
subdivision (e) of Section 4548, the board may issue a receipt or temporary certificate that shall serve as a valid
permit for the licensee to practice under this chapter.

CREDIT(S)
(Added by Stats.1959, c. 1851, p. 4403, § 1.  Amended by Stats.1968, c. 1323, p. 2503, § 8; Stats.1983, c. 376,
§ 3; Stats.1994, c. 26 (A.B.1807), § 146, eff. March 30, 1994.)
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Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 4501.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
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§ 4510.1. Application; interim permits 
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An applicant for license by examination shall submit a written application in the form prescribed by the board.
Provided that the application for licensure is received by the board no later than four months after completion of
a board accredited psychiatric technician program and approval of the application, the board may issue an
interim permit authorizing the applicant to practice all skills included in the permittee's basic course of study,
pending the results of the first licensing examination, or for a period of nine months, whichever occurs first.

A permittee shall function under the supervision of a licensed psychiatric technician or a registered nurse, who
shall be present and available on the premises during the time the permittee is rendering professional services.



The permittee may perform any function taught in the permittee's basic psychiatric technician program.

If the applicant passes the examination, the interim permit shall remain in effect until an initial license is issued
by the board or for a maximum period of six months after passing the examination, whichever occurs first.  If
the applicant fails the examination, the interim permit shall terminate upon notice by certified mail, return
receipt requested, or if the applicant fails to receive the notice, upon the date specified in the interim permit,
whichever occurs first.  An interim permittee shall not use any title or designation other than psychiatric
technician interim permittee or "P.T.I.P."

CREDIT(S)
(Added by Stats.1987, c. 464, § 3, eff. Sept. 9, 1987.  Amended by Stats.2009, c. 307 (S.B.821), § 46.)
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2009 Legislation
For cost reimbursement provisions relating to Stats.2009, c. 307 (S.B.821), see Historical and Statutory

Notes under Business and Professions Code § 139.

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 4501.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
2003 Main Volume

§ 4511. Qualifications 
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An applicant for a psychiatric technician's license shall have the following qualifications:

(a) Be at least 18 years of age.

(b) Have successfully completed an approved general education course of study through the 12th grade or the
equivalent thereof as determined by the board.

(c) Have successfully completed (1) a prescribed course of study and training in a school accredited by the
board, which course of study and training shall combine the nursing knowledge and skills necessary for the care
of any ill person and in addition those special skills necessary for the care of the mentally disabled and the
developmentally disabled, or (2) a course of study and training which, together with previously acquired
training or experience, is determined by a school accredited by the board to be equivalent in academic credits to
its regular program for psychiatric technician training, or (3) have completed a course of study and training
which in the opinion of the board is equivalent to the minimum requirements of an accredited program for
psychiatric technicians in the state.  Clinical inpatient experience shall be an integral part of any such prescribed
or equivalent course of study and training.

(d) Have committed no act which, if committed by a licensed psychiatric technician, would be ground for
disciplinary action.

CREDIT(S)
(Added by Stats.1959, c. 1851, p. 4403, § 1.  Amended by Stats.1968, c. 1323, p. 2503, § 9; Stats.1972, c. 1285,



p. 2558, § 3. Amended by Stats.1977, c. 72, p. 475, § 1, eff. May 24, 1977; Stats.1977, c. 587, p. 1949, § 2, eff.
Sept. 5, 1977; Stats.1978, c. 1161, p. 3669, § 256; Stats.1978, c. 849, p. 2691, § 2; Stats.1983, c. 376, § 4.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
For subordination of amendment by Stats.1978, c. 1161, to other 1978 legislation effective on or before

Jan. 1, 1979, see Historical and Statutory Notes under Business and Professions Code § 111.

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 4501.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Disciplinary proceedings, see Business and Professions Code § 4520 et seq.

Code Of Regulations References

Criteria for rehabilitation after denial of license, see 16 Cal. Code of Regs. § 2579.
Equivalent study and training, see 16 Cal. Code of Regs. § 2575.
Reports, see 16 Cal. Code of Regs. § 2582.

Law Review And Journal Commentaries

Elimination of citizenship requirement: legislative review. (1973) 4 Pac.L.J. 275.
2003 Main Volume

Collateral References:

Cal Jur 3d Heal Art §§176, 177, 179

Notes Of Decisions

Background of applicant 2
Validity 1

1. Validity

In the absence of a reasonable connection between the requirement of citizenship and individual's fitness to
practice a given profession or vocation, United States citizenship is not a valid requisite for licensure in
professions and vocations and such requirement would be in violation of the equal protection clause of the
Fourteenth Amendment (U.S.C.A.Const. Amend. 14).  55 Op.Atty.Gen. 80, 2-9-72.

2. Background of applicant

The board of vocational nurse and psychiatric technician examiners has the authority to inquire into the
background of applicants for psychiatric technician licensure who would be qualified for licensure without
examination to determine whether such applicants meet the qualification of this section for those applicants
who must take an examination. 52 Op.Atty.Gen. 190, 9-10-69.



§ 4511.2. Schools; evaluation of and credit for prior experience and training; additional courses 

     •     Research References

Schools accredited by the board for the training of psychiatric technicians shall establish assessment procedures
for the purpose of evaluating the training and experience possessed by persons seeking enrollment in their
psychiatric technician training program.  The schools shall:

(a) Grant academic credit toward the completion of a psychiatric technician training program for relevant
training and experience in health care, and

(b) Make additional courses available to students who have been given credit for previous training or
experience.  The courses shall be provided so that only those additional courses specified as needed by the
assessment center need be taken by the student and so that such courses can be taken in as short a time as
feasible.

CREDIT(S)
(Added by Stats.1977, c. 587, p. 1950, § 3, eff. Sept. 5, 1977.)

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 4501.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Schools for preparation of psychiatric technicians, see Business and Professions Code § 4530 et seq.
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§ 4511.2. School; denial or revocation of accreditation; failure to credit student education and
knowledge; rules and regulations 

     •     Historical Notes     •     Research References

The board shall deny the application for accreditation made by, and shall revoke the accreditation given to, any
psychiatric technician school that does not give to student applicants credit, in the fields of nursing and
psychiatric technician practice, for previous education and the opportunity to obtain credit for other acquired
knowledge by the use of challenge examinations or other methods of evaluation.

The board shall prescribe, by regulation, the education for which credit is to be given and the amount of credit
that is to be given for each type of education, including the amount of credit to be given to a psychiatric
technician assistant, a certified nurse assistant, a nurse assistant who has provided direct nursing services in
health facilities, and an applicant who has successfully completed equivalent courses offered by a secondary
school that is accredited by the Department of Education in any state or by a nationally recognized, regional
accrediting body.  These courses shall be assessed for equivalency by the psychiatric technician school.

CREDIT(S)
(Added by Stats.2008, c. 299 (A.B.1927), § 3.)

Historical Notes

Historical And Statutory Notes



2008 Legislation
Former § 4511.2, added by Stats.1977, c. 587, p.1950, § 3, eff. Sept. 5, 1977, relating to evaluation of

and credit for prior experience and training by schools for psychiatric technicians, and additional
courses, was repealed by Stats.2008, c. 299 (A.B.1927), § 3.  For similar subject matter, see this
section.

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 4501.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Schools for preparation of psychiatric technicians, see Business and Professions Code § 4530 et seq.

§ 4512. Payment of fee 
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An applicant for a psychiatric technician's license shall, upon the filing of his application, pay to the board the
application fee prescribed by this chapter.

CREDIT(S)
(Added by Stats.1959, c. 1851, p. 4404, § 1.  Amended by Stats.1961, c. 1250, p. 3012, § 1, operative Oct. 1,
1961; Stats.1968, c. 1323, p. 2504, § 10.)

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 4501.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Fee schedule, see Business and Professions Code § 4548.
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Collateral References:

Cal Jur 3d Heal Art §174

§ 4513. Examinations 
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Unless otherwise provided in this chapter, every applicant for a psychiatric technician's license shall be
examined by the board.  The examination shall be held at least once a year and at the times and places
determined by the board.

CREDIT(S)
(Added by Stats.1959, c. 1851, p. 4404, § 1.  Amended by Stats.1968, c. 1323, p. 2504, § 11.)

Research References



Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 4501.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.

Code Of Regulations References

Examinations for psychiatric technicians, see 16 Cal. Code of Regs. § 2570 et seq.
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Collateral References:

Cal Jur 3d Heal Art §178

§ 4515. Issuance of license without examination to out-of-state license or certificate holders; requirements 

     •     Historical Notes     •     Research References

Upon written application and receipt of the required application fee the board may issue a license to any
applicant who possesses a valid unrevoked license or certificate as a psychiatric technician issued by any other
state or a foreign country, and who in the opinion of the board has the qualifications set forth in Section 4511.

CREDIT(S)
(Added by Stats.1959, c. 1851, p. 4404, § 1.  Amended by Stats.1968, c. 1323, p. 2504, § 13.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Former § 4515, added by Stats.1937, c. 417, derived from Pol.C. § 372e; Stats.1919, c. 162, relating to

education necessary to apply for a license, was repealed by Stats.1947, c. 234, § 1.

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 4501.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.

Code Of Regulations References

Reports, see 16 Cal. Code of Regs. § 2582.
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Collateral References:

Cal Jur 3d Heal Art §173

§ 4516. Use of letters "P.T." 
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Every person licensed under this chapter may be known as a licensed psychiatric technician and may place the



letters P.T. after his name.

CREDIT(S)
(Added by Stats.1959, c. 1851, p. 4404, § 1.  Amended by Stats.1968, c. 1323, p. 2504, § 14.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Former § 4516, added by Stats.1937, c. 417, derived from Pol.C., § 372e; Stats.1919, c. 162, §§ 1, 2, 4

to 9, relating to qualifications of applicants, was repealed by Stats.1947, c. 234, § 1.

Research References

Cross References

Health facilities, "direct caregiver" and "skilled nursing facility" defined, see Health and Safety
Code § 1276.65.

Unlawful use of title or letters, see Business and Professions Code § 4541.
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§ 4517. Continuing education program; authority to provide; course hours 

     •     Historical Notes     •     Research References

The board may, in its discretion, provide for a continuing education program in connection with the
professional functions and courses described in this chapter.  The number of course hours that the board may
require in a continuing education program shall not exceed the number of course hours prescribed for licensed
vocational nurses pursuant to Section 2892.5.

CREDIT(S)
(Added by Stats.1988, c. 1078, § 1.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Former § 4517, added by Stats.1937, c. 417, derived from Pol.C., § 372e; Stats.1919, relating to

licensing examination, was repealed by Stats.1947, c. 234, § 1.

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 4501.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.

Code Of Regulations References

Approval of course instructors, see 16 Cal. Code of Regs. § 2592.4.



Continuing education courses, see 16 Cal. Code of Regs. § 2592.2.
Course completion certificates and reporting, see 16 Cal. Code of Regs. § 2592.5.
Exemption from continuing education requirements, see 16 Cal. Code of Regs.§ 2592.7.
Hour requirements, see 16 Cal. Code of Regs. § 2592.1.
Inactive licenses, see 16 Cal. Code of Regs. § 2592.6.
Psychiatric technicians,

Course provider approval, see 16 Cal. Code of Regs. § 2592.3.
Performance standards, see 16 Cal. Code of Regs. § 2576.6.

Scope of psychiatric technician practice, see 16 Cal. Code of Regs. § 2576.5.
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Collateral References:

Cal Jur 3d Heal Art §126

§ 4518. Continuing education program; fees 
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In the event the board adopts a continuing education program, the board may collect a biennial fee as prescribed
under Section 4548 from any provider of a course in continuing education who requests approval by the board
of the course for purposes of continuing education requirements adopted by the board.  The fee, however, shall
in no event exceed the cost required for the board to administer the approval of continuing education courses by
continuing education providers.

CREDIT(S)
(Added by Stats.1988, c. 1078, § 2.  Amended by Stats.1999, c. 655 (S.B.1308), § 54.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Former § 4518, added by Stats.1937, c. 417, derived from Pol. C., § 372e; Stats.1919, c. 162, §§ 1, 2, 4

to 9, relating to the licensing examination, was repealed by Stats.1947, c. 234, § 1.

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 4501.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.

Code Of Regulations References

Provider fees, see 16 Cal. Code of Regs. § 2590.1.
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§ 4519. Continuing education courses; release from duty to attend; expenditure of state funds;
memorandum of understanding 

     •     Historical Notes



(a) In the case of a person who is employed by the state as a psychiatric technician, no state funds shall be
expended in releasing the person from duty to attend continuing education courses, other than funds for
in-service training and related state-provided programs.

(b) If the provisions of this section are in conflict with the provisions of a memorandum of understanding
reached pursuant to Section 3517.5 of the Government Code, the memorandum of understanding shall be
controlling without further legislative action, except that, if the provisions of a memorandum of understanding
require the expenditure of funds, the provisions shall not become effective unless approved by the Legislature
in the annual Budget Act.

CREDIT(S)
(Added by Stats.1988, c. 1078, § 3.  Amended by Stats.2000, c. 208 (A.B.2648), § 1.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Former § 4519, added by Stats.1937, c. 417, derived from Pol. C., § 372e; Stats.1919, c. 162, §§ 1, 2, 4

to 9, relating to subjects tested on the examination, was repealed by Stats.1947, c. 234, § 1.
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Article 3. Disciplinary Proceedings

Historical Notes

General Notes

2003 Main Volume
Article 3 was added by Stats.1959, c. 1851, p. 4404, § 1.

§ 4520. Conduct of proceedings 
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Every licensed psychiatric technician under this chapter may be disciplined as provided in this article.  The
disciplinary proceedings shall be conducted by the board in accordance with Chapter 5 (commencing with
Section 11500) of Part 1 of Division 3 of Title 2 of the Government Code.

CREDIT(S)
(Added by Stats.1959, c. 1851, p. 4404, § 1.  Amended by Stats.1968, c. 1323, p. 2504, § 15.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Former § 4520, added by Stats.1937, c. 417, p. 1377, derived from Pol. C., § 372e; Stats.1919, c. 162,

§§ 1, 2, 4 to 9, relating to title of persons receiving licenses, repealed by Stats.1947, c. 234, p. 805, §
1.



Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 4501.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.

Code Of Regulations References

Disciplinary guidelines, see 16 Cal. Code of Regs. § 2579.10.
Psychiatric technicians,

Consumer complaint disclosure, see 16 Cal. Code of Regs. § 2579.11.
Employer mandatory reporting, see 16 Cal. Code of Regs. § 2577.6.
Licensee mandatory reporting, see 16 Cal. Code of Regs. § 2577.5.
Performance standards, see 16 Cal. Code of Regs. § 2576.6.

Scope of psychiatric technician practice, see 16 Cal. Code of Regs. § 2576.5.
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Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §1436
Cal Jur 3d Heal Art §254

§ 4521. Grounds for suspension or revocation 
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The board may suspend or revoke a license issued under this chapter for any of the following reasons:

(a) Unprofessional conduct, which includes, but is not limited to, any of the following:

(1) Incompetence or gross negligence in carrying out usual psychiatric technician functions.

(2) A conviction of practicing medicine without a license in violation of Chapter 5 (commencing with Section
2000) of Division 2, the record of conviction being conclusive evidence thereof.

(3) The use of advertising relating to psychiatric technician services which violates Section 17500.

(4) Obtain or possess in violation of law, or prescribe, or, except as directed by a licensed physician and
surgeon, dentist, or podiatrist, administer to himself or herself or furnish or administer to another, any
controlled substance as defined in Division 10 (commencing with Section 11000) of the Health and Safety Code
or any dangerous drug as defined in Section 4022.

(5) Use any controlled substance as defined in Division 10 (commencing with Section 11000) of the Health and
Safety Code, or any dangerous drug as defined in Section 4022, or alcoholic beverages, to an extent or in a
manner dangerous or injurious to himself or herself, any other person, or the public or to the extent that the use
impairs his or her ability to conduct with safety to the public the practice authorized by his or her license.

(6) Be convicted of a criminal offense involving the falsification of records concerning prescription, possession,
or consumption of any of the substances described in paragraphs (4) and (5), in which event the record of the
conviction is conclusive evidence of the conviction.  The board may inquire into the circumstances surrounding
the commission of the crime in order to fix the degree of discipline.

(7) Be committed or confined by a court of competent jurisdiction for intemperate use of or addiction to the use
of any of the substances described in paragraphs (4) and (5), in which event the court order of commitment or



confinement is prima facie evidence of the commitment or confinement.

(8) Falsify, or make grossly incorrect, grossly inconsistent, or unintelligible entries in any hospital, patient, or
other record pertaining to the substances described in paragraph (4).

(b) Procuring a certificate or license by fraud, misrepresentation, or mistake.

(c) Procuring, or aiding, or abetting, or attempting, or agreeing or offering to procure or assist at a criminal
abortion.

(d) Violating or attempting to violate, directly or indirectly, or assisting in or abetting the violation of, or
conspiring to violate any provision or terms of this chapter.

(e) Giving any false statement or information in connection with an application.

(f) Conviction of any offense substantially related to the qualifications, functions, and duties of a psychiatric
technician, in which event the record of the conviction shall be conclusive evidence of the conviction.  The
board may inquire into the circumstances surrounding the commission of the crime in order to fix the degree of
discipline.

(g) Impersonating any applicant or acting as proxy for an applicant in any examination required by this chapter.

(h) Impersonating another practitioner, or permitting another person to use his or her certificate or license.

(i) The use of excessive force upon or the mistreatment or abuse of any patient.

(j) Aiding or assisting, or agreeing to aid or assist any person or persons, whether a licensed physician or not, in
the performance of or arranging for a violation of any of the provisions of Article 12 (commencing with Section
2220) of Chapter 5 of Division 2.

(k) Failure to maintain confidentiality of patient medical information, except as disclosure is otherwise
permitted or required by law.

(l) Failure to report the commission of any act prohibited by this section.

(m) The commission of any act punishable as a sexually related crime, if that act is substantially related to the
duties and functions of the licensee.

(n) The commission of any act involving dishonesty, when that action is substantially related to the duties and
functions of the licensee.

(o) Except for good cause, the knowing failure to protect patients by failing to follow infection control
guidelines, thereby risking transmission of blood-borne infectious diseases from licensee to patient, from
patient to patient, and from patient to licensee.  In administering this subdivision, the board shall consider the
standards, regulations, and guidelines of the State Department of Health Services developed pursuant to Section
1250.11 of the Health and Safety Code and the standards, guidelines, and regulations pursuant to the California
Occupational Safety and Health Act of 1973 (Part 1 (commencing with Section 6300) of Division 5 of the
Labor Code) for preventing the transmission of HIV, hepatitis B, and other blood-borne pathogens in health
care settings.  As necessary, the board shall consult with the California Medical Board, the Board of Dental
Examiners, and the Board of Registered Nursing, to encourage appropriate consistency in the implementation of
this section.

The board shall seek to ensure that licentiates and others regulated by the board are informed of the
responsibility of licentiates and others to follow infection control guidelines, and of the most recent
scientifically recognized safeguards for minimizing the risk of transmission of blood-borne infectious diseases.

CREDIT(S)
(Added by Stats.1959, c. 1851, p. 4404, § 1.  Amended by Stats.1968, c. 1323, p. 2504, § 16; Stats.1978, c.



1161, p. 3670, § 257; Stats.1984, c. 1635, § 18; Stats.1985, c. 106, § 5; Stats.1992, c. 1289 (A.B.2743), § 36;
Stats.1994, c. 26 (A.B.1807), § 147, eff. March 30, 1994; Stats.2003, c. 586 (A.B.1777), § 21; Stats.2003, c.
640 (S.B.358), § 18.5.)

Historical Notes

Historical And Statutory Notes

2003 Legislation
Section 23 of Stats.2003, c. 586 (A.B.1777), provides:
"SEC. 23. Section 21.5 of this bill incorporates amendments to Section 4521 of the Business and

Professions Code proposed by both this bill and SB 358 [Stats.2003, c. 640].  It shall only
become operative if (1) both bills are enacted and become effective on or before January 1, 2004,
(2) each bill amends Section 4521 of the Business and Professions Code, and (3) this bill is
enacted after SB 358 [Stats.2003, c. 640], in which case Section 21 of this bill shall not become
operative."

An amendment of this section by § 21.5 of Stats.2003, c. 586 (A.B.1777), failed to become operative
under the provisions of § 23 of that Act.

Stats.2003, c. 640 (S.B.358), in subd.(a), in pars.(4) and (5), substituted "Section 4022" for "Division 10
(commencing with Section 11000) of the Health and Safety Code or any dangerous drug as defined
in Article 8 (commencing with Section 4210) of Chapter 9 of Division 2"; inserted subd.(l), relating
to reporting to the commission and redesignated the remaining subds. as (m) through (o); and made
nonsubstantive changes to correct punctuation.

Section 21 of Stats.2003, c. 640 (S.B.358), provides:
"SEC. 21. Section 18.5 of this bill incorporates amendments to Section 4521 of the Business and

Professions Code proposed by both this bill and AB 1777 [Stats.2003, c. 586].  It shall only
become operative if (1) both bills are enacted and become effective on or before January 1, 2004,
(2) each bill amends Section 4521 of the Business and Professions Code, and (3) this bill is
enacted after AB 1777 [Stats.2003, c. 586], in which case Section 18 of this bill shall not become
operative."

An amendment of this section by § 18 of Stats.2003, c. 640 (S.B.358), failed to become operative under
the provisions of § 21 of that Act.

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

For Governor's signing message regarding Stats.2003, c. 640 (S.B.358), see Historical and Statutory
Notes under Business and Professions Code § 2701.

2003 Main Volume
The 1968 amendment substituted "license" for "certificate" in the introduction and inserted the words

"or license" in subds.(b) and (h).
The 1978 amendment, in subd.(a)(4), substituted "podiatrist" for "chiropodist"; in subd.(f), deleted "a

felony or of", substituted "substantially related to the qualifications, functions and duties of a
psychiatric technician" for "involving moral turpitude", and deleted "or to determine if such
conviction is of an offense involving moral turpitude" following "discipline"; and made
nonsubstantive changes throughout the section.

The 1984 amendment substituted in subds.(a)(4) and (a)(5), "controlled substance" for "narcotic"; and
made nonsubstantive changes in gender reference and punctuation.

The 1985 amendment made nonsubstantive changes to maintain the codes.
The 1992 amendment added subds.(k) to (m), relating to confidentiality of patient medical information,

commission of sexually related crimes, and commission of acts involving dishonesty.
The 1994 amendment added subd.(n) relating to knowing failure to protect patients by failing to follow

infection control guidelines; added the last paragraph relating to information regarding



responsibility; and made nonsubstantive changes throughout.

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 4501.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
"Conviction" defined for purposes of this Chapter, see Business and Professions Code § 4523.
"Conviction" defined for purposes of this Code, see Business and Professions Code § 7.5.
Denial of license,

Additional grounds, generally, see Business and Professions Code § 480
Grounds, generally, see Business and Professions Code § 475.

"Department" defined for purposes of this Code, see Business and Professions Code § 23.
"Licentiate" defined for purposes of this Code, see Business and Professions Code § 23.8.
Penal provisions, see Business and Professions Code § 4540 et seq.
Statute making one fact prima facie evidence of another, see Evidence Code § 602.

Code Of Regulations References

Dependent adult abuse reporting, see 16 Cal. Code of Regs. § 2577.4.
Disciplinary guidelines, see 16 Cal. Code of Regs. § 2579.10.
Psychiatric technicians,

Consumer complaint disclosure, see 16 Cal. Code of Regs. § 2579.11.
Employer mandatory reporting, see 16 Cal. Code of Regs. § 2577.6.
Licensee mandatory reporting, see 16 Cal. Code of Regs. § 2577.5.
Performance standards, see 16 Cal. Code of Regs. § 2576.6.

Rehabilitation criteria for suspensions or revocations, see 16 Cal. Code of Regs. § 2579.1.
Scope of psychiatric technician practice, see 16 Cal. Code of Regs. § 2576.5.

Law Review And Journal Commentaries

Advertising and the California medical professional.  Bruce Eric Dizenfeld (1979) 2 Whittier L.Rev.
61.

Therapeutic Abortion Act: Analysis and guide to medical and legal procedure.  Z. Leavy and A. F.
Charles, (1967) 15 UCLA L.Rev. 1.
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Collateral References:

Cal Jur 3d Abort §11; Heal Art §§220, 221, 222, 270

§ 4521.1. License issued on probation 
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The board may issue an initial license on probation, with specific terms and conditions, to any applicant who
has violated any term of this chapter, but who has met all other requirements for licensure and who has
successfully completed the examination for licensure within four years of the date of issuance of the initial
license.

CREDIT(S)
(Added by Stats.1992, c. 1289 (A.B.2743), § 37.)
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"Board" defined for purposes of this Chapter, see Business and Professions Code § 4501.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
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§ 4521.1. License issued on probation; terms and conditions 
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(a) The board may issue an initial license on probation, with specific terms and conditions, to any applicant who
has violated any term of this chapter, but who has met all other requirements for licensure and who has
successfully completed the examination for licensure within four years of the date of issuance of the initial
license.

(b) Specific terms and conditions may include, but are not limited to, the following:

(1) Continuing medical, psychiatric, or psychological treatment.

(2) Ongoing participation in a specified rehabilitation program.

(3) Abstention from the use of alcohol or drugs.

(4) Compliance with all provisions of this chapter.

(c)(1) Notwithstanding any other provision of law, and for purposes of this section, when deciding whether to
issue a probationary license, the board shall request that an applicant with a dismissed conviction provide proof
of that dismissal and shall give special consideration to applicants whose convictions have been dismissed
pursuant to Section 1203.4 or 1203.4a of the Penal Code.

(2) The board shall also take into account and consider any other reasonable documents or individual character
references provided by the applicant that may serve as evidence of rehabilitation as deemed appropriate by the
board.

(d) The board may modify or terminate the terms and conditions imposed on the probationary license upon
receipt of a petition from the applicant or licensee.

(e) For purposes of issuing a probationary license to qualified new applicants, the board shall develop standard
terms of probation that shall include, but not be limited to, the following:

(1) A three-year limit on the individual probationary license.

(2) A process to obtain a standard license for applicants who were issued a probationary license.

(3) Supervision requirements.

(4) Compliance and quarterly reporting requirements.

CREDIT(S)
(Added by Stats.1992, c. 1289 (A.B.2743), § 37.  Amended by Stats.2008, c. 675 (A.B.2423), § 3.)
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2008 Legislation
Stats.2008, c. 675 (A.B.2423), designated subd.(a); and added subds.(b) through (e).
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"Board" defined for purposes of this Chapter, see Business and Professions Code § 4501.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
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§ 4521.2. Report of § 4521 violation by others; obligation; failure to report; administrative fine 
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(a) If a psychiatric technician has knowledge that another person has committed any act prohibited by Section
4521, the psychiatric technician shall report this information to the board in writing and shall cooperate with the
board in furnishing information or assistance as may be required.

(b) Any employer of a psychiatric technician shall report to the board the suspension or termination for cause of
any psychiatric technician in their employ.  In the case of psychiatric technicians employed by the state, the
report shall not be made until after the conclusion of the review process specified in Section 52.3 of Title 2 of
the California Code of Regulations and Skelly v. State Personnel Bd.(1975) 15 Cal.3d 194.  The reporting
required herein shall not constitute a waiver of confidentiality of medical records.  The information reported or
disclosed shall be kept confidential except as provided in subdivision (c) of Section 800 of the Business and
Professions Code, and shall not be subject to discovery in civil cases.

(c) For purposes of this section, "suspension or termination for cause" is defined as suspension or termination
from employment for any of the following reasons:

(1) Use of controlled substances or alcohol to such an extent that it impairs the licensee's ability to safely
practice as a psychiatric technician.

(2) Unlawful sale of controlled substances or other prescription items.

(3) Patient or client abuse, neglect, physical harm, or sexual contact with a patient or client.

(4) Falsification of medical records.

(5) Gross negligence or incompetence.

(6) Theft from patients or clients, other employees, or the employer.

(d) Failure of an employer to make a report required by this section is punishable by an administrative fine not
to exceed ten thousand dollars ($10,000) per violation.

(e) Pursuant to Section 43.8 of the Civil Code, no person shall incur any civil penalty as a result of making any
report required by this chapter.

(f) The board shall implement this section contingent upon necessary funding being provided in the annual
Budget Act.

CREDIT(S)
(Added by Stats.2003, c. 640 (S.B.358), § 19.)



Implementation

For implementation of this section contingent upon funding in the annual Budget Act,
see its terms.

Historical Notes

Historical And Statutory Notes

2003 Legislation
For Governor's signing message regarding Stats.2003, c. 640 (S.B.358), see Historical and Statutory

Notes under Business and Professions Code § 2701.
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Code Of Regulations References

Psychiatric technicians,
Consumer complaint disclosure, see 16 Cal. Code of Regs. § 2579.11.
Employer mandatory reporting, see 16 Cal. Code of Regs. § 2577.6.
Licensee mandatory reporting, see 16 Cal. Code of Regs. § 2577.5.

§ 4521.6. Denial of application; suspension or revocation of license or permit; grounds 

     •     Research References

The board may deny any application or may suspend or revoke any license or permit issued under this chapter,
for any of the following:

(a) The denial of licensure, suspension, restriction of license, or voluntary surrender following the initiation of
disciplinary action by another state or other government agency, of a license, registration, permit, or certificate
to practice as a health care professional shall constitute grounds for denial of a permit or license or for
disciplinary action against a licensee.  A certified copy of the finding from another state which establishes an
act which if committed in California would be grounds for discipline shall be conclusive evidence of that
action.

(b) The denial of licensure, suspension, restriction of license, or voluntary surrender following the initiation of
disciplinary action by another California health care professional licensing board shall constitute grounds for
denial of a permit or license or for disciplinary action against a licensee.  A certified copy of the decision or
judgment shall be conclusive evidence of that action.

CREDIT(S)
(Added by Stats.1992, c. 1289 (A.B.2743), § 38.)
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§ 4522. Repealed by Stats.1967, c. 1667, p. 4054, § 11, operative July 1, 1969 
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The repealed section, added by Stats.1959, c. 1851, p. 4406, § 1, provided for suspension of certificate

upon adjudication of insanity or mental illness or voluntary commitment.

§ 4522. Revocation, suspension, or denial at any time; statement of reasons for denial; criminal history
record; time for hearing 

     •     Historical Notes

(a) Notwithstanding Section 4521 or any other provision of law, the board may revoke, suspend, or deny at any
time a license under this chapter on any of the grounds for disciplinary action provided in this chapter.  The
proceedings under this section shall be conducted in accordance with Chapter 5 (commencing with Section
11500) of Part 1 of Division 3 of Title 2 of the Government Code, and the board shall have all the powers
granted therein.

(b) The board may deny a license to an applicant on any of the grounds specified in Section 480.

(c) In addition to the requirements provided in Sections 485 and 486, upon denial of an application for a license,
the board shall provide a statement of reasons for the denial that does the following:

(1) Evaluates evidence of rehabilitation submitted by the applicant, if any.

(2) Provides the board's criteria relating to rehabilitation, formulated pursuant to Section 482, that takes into
account the age and severity of the offense, and the evidence relating to participation in treatment or other
rehabilitation programs.

(3) If the board's decision was based on the applicant's prior criminal conviction, justifies the board's denial of a
license and conveys the reasons why the prior criminal conviction is substantially related to the qualifications,
functions, or duties of a licensed psychiatric technician.

(d) Commencing July 1, 2009, all of the following shall apply:

(1) If the denial of a license is due at least in part to the applicant's state or federal criminal history record, the
board shall, in addition to the information provided pursuant to paragraph (3) of subdivision (c), provide to the
applicant a copy of his or her criminal history record if the applicant makes a written request to the board for a
copy, specifying an address to which it is to be sent.

(A) The state or federal criminal history record shall not be modified or altered from its form or content as
provided by the Department of Justice.

(B) The criminal history record shall be provided in such a manner as to protect the confidentiality and privacy



of the applicant's criminal history record and the criminal history record shall not be made available by the
board to any employer.

(C) The board shall retain a copy of the applicant's written request and a copy of the response sent to the
applicant, which shall include the date and the address to which the response was sent.

(2) The board shall make that information available upon request by the Department of Justice or the Federal
Bureau of Investigation.

(e) Notwithstanding Section 487, the board shall conduct a hearing of a license denial within 90 days of
receiving an applicant's request for a hearing.  For all other hearing requests, the board shall determine when the
hearing shall be conducted.

CREDIT(S)
(Added by Stats.2008, c. 675 (A.B.2423), § 4.)
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adjudication of insanity or mental illness or voluntary commitment, was repealed by Stats.1967, c.
1667, p. 4054, § 11, operative July 1, 1969.

§ 4523. Conviction defined; authority to suspend, revoke or refuse certificate 
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A plea or verdict of guilty or a conviction following a plea of nolo contendere made to a charge substantially
related to the qualifications, functions and duties of a psychiatric technician is deemed to be a conviction within
the meaning of this article.  The board may order the license suspended or revoked or may decline to issue a
license, when the time for appeal has lapsed, or the judgment or conviction has been affirmed on appeal or
when an order granting probation is made suspending the imposition of sentence, irrespective of a subsequent
order under the provisions of Section 1203.4 of the Penal Code allowing the person to withdraw his plea of
guilty and to enter a plea of not guilty, or setting aside the verdict of guilty, or dismissing the accusation,
information, or indictment.

CREDIT(S)
(Added by Stats.1959, c. 1851, p. 4406, § 1.  Amended by Stats.1968, c. 1323, p. 2506, § 17; Stats.1978, c.
1161, p. 3671, § 258.)
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§ 4524. Petition for reinstatement or modification of penalty 

     •     Historical Notes     •     Research References

(a) A person whose license has been revoked, suspended, surrendered, or placed on probation, may petition the
board for reinstatement or modification of the penalty, including modification or termination of probation, after
a period not less than the following minimum periods has elapsed from the effective date of the disciplinary
order or if any portion of the order is stayed by the board itself or by the superior court, from the date the
disciplinary action is actually implemented in its entirety:

(1) Except as otherwise provided in this section, at least three years for the reinstatement of a license that was
revoked or surrendered, except that the board may, in its sole discretion, specify in its order a lesser period of
time, which shall be no less than one year to petition for reinstatement.

(2) At least two years for the early termination of a probation period of three years or more.

(3) At least one year for the early termination of a probation period of less than three years.

(4) At least one year for the modification of a condition of probation, or for the reinstatement of a license
revoked for mental or physical illness.

(b) The board shall give notice to the Attorney General of the filing of the petition.  The petitioner and the
Attorney General shall be given timely notice by letter of the time and place of the hearing on the petition, and
an opportunity to present both oral and documentary evidence and argument to the board.  The petitioner shall
at all times have the burden of proof to establish by clear and convincing evidence that he or she is entitled to
the relief sought in the petition.

(c) The board itself or the administrative law judge, if one is designated by the board, shall hear the petition and
shall prepare a written decision setting forth the reasons supporting the decision.

(d) The board may grant or deny the petition or may impose any terms and conditions that it reasonably deems
appropriate as a condition of reinstatement or reduction of penalty.

(e) No petition shall be considered while the petitioner is under sentence for any criminal offense, including any
period during which the petitioner is on court-imposed probation or parole or subject to an order of registration
pursuant to Section 290 of the Penal Code.  No petition shall be considered while there is an accusation or
petition to revoke probation pending against the petitioner.

(f) Except in those cases where the petitioner has been disciplined for a violation of Section 822, the board may
in its discretion deny without hearing or argument any petition that is filed pursuant to this section within a
period of two years from the effective date of a prior decision following a hearing under this section.

(g) Nothing in this section shall be deemed to alter the provisions of Sections 822 and 823.

CREDIT(S)



(Added by Stats.2001, c. 728 (S.B.724), § 35.)
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Article 4. Schools For Preparation Of Psychiatric Technicians
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Psychiatric technicians' schools, see 16 Cal. Code of Regs. § 2981 et seq.

§ 4530. List of accredited schools 
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The board shall prepare and maintain a list of accredited schools which offer an accredited program for
psychiatric technicians.

CREDIT(S)
(Added by Stats.1959, c. 1851, p. 4406, § 1.)
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§ 4531. Course of instruction; hours or semester units; subjects; clinical inpatient experience 
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The course of instruction of an accredited school shall consist of not less than the number of hours or semester
units of instruction required for the other program administered by the board.  The subjects of instruction shall
include the principles of the care of the mentally disabled and the developmentally disabled.  Clinical inpatient
experience shall be an integral part of that prescribed or equivalent course of study and training.  The
experience shall be obtained in a state hospital, except where the board finds that the requirement is not feasible
due either to the distance of a state hospital from the school or the unavailability, as determined by the
Department of Developmental Services or the Department of Mental Health, of state hospital clinical training
placements.

CREDIT(S)
(Added by Stats.1959, c. 1851, p. 4406, § 1. Amended by Stats.1977, c. 72, p. 475, § 2, eff. May 24, 1977;
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"the" for "such" twice in the fourth sentence.
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§ 4532. Inspection; reports; notice of defects 
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The board shall provide for the periodic inspection of all psychiatric technician schools in this State.  Written
reports of the inspection shall be made to the board, which shall then approve as accredited the schools which
meet the standards prescribed by it.

If the board determines from a report that any accredited school is not maintaining its prescribed standards, it
shall immediately give the school a notice in writing specifying the defect.  If the defect is not corrected the
board shall, after written notice, remove the school from the accredited list.

CREDIT(S)
(Added by Stats.1959, c. 1851, p. 4407, § 1.)
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Article 5. Penal Provisions
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Article 5 was added by Stats.1959, c. 1851, p. 4407, § 1.

§ 4540. Necessity of license 
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After January 1, 1970, no person shall perform services described in Section 4502 without a license issued
under this chapter.

CREDIT(S)



(Added by Stats.1968, c. 1323, p. 2506, § 18.)
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§ 4541. Unlawful use of title or letters 
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It is unlawful for any person to use any title or letters which imply that he is a certified or licensed psychiatric
technician unless at the time of so doing he holds a valid, unexpired, and unrevoked certificate or license issued
under this chapter.

CREDIT(S)
(Formerly § 4540, added by Stats.1959, c. 1851, p. 4407, § 1.  Amended by Stats.1961, c. 1250, p. 3012, § 2,
operative Oct. 1, 1961.  Renumbered § 4541 and amended by Stats.1968, c. 1323, p. 2506, § 19.)
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Stats.1947, c. 234, p. 805, § 1.
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It is unlawful for any person willfully to make any false representation, impersonate any other person, or permit
or aid any other person in any manner to impersonate him in connection with any examination or application for
a license.

CREDIT(S)
(Formerly § 4541, added by Stats.1959, c. 1851, p. 4407, § 1.  Renumbered § 4542 and amended by Stats.1968,
c. 1323, p. 2506, § 20.)
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§ 4543. Violation; misdemeanor; punishment 
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Any person who violates any of the provisions of this chapter is guilty of a misdemeanor and upon a conviction
thereof shall be punished by imprisonment in the county jail for not less than 10 days nor more than one year, or
by a fine of not less than twenty dollars ($20) nor more than one thousand dollars ($1,000), or by both such fine
and imprisonment.

CREDIT(S)
(Formerly § 4542, added by Stats.1959, c. 1851, p. 4407, § 1.  Renumbered § 4543 and amended by Stats.1968,
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Stats.1965, c. 1373, p. 3277, § 2, eff. July 23, 1965.
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Article 6. Revenue
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§ 4544. Licenses; expiration; renewal 
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A license expires each year on that date prescribed by the board, if not renewed.  To renew an unexpired license
the holder thereof shall, on or before each of the dates on which it would otherwise expire, apply for renewal on
a form prescribed by the board, and pay the renewal fee prescribed by this chapter.

CREDIT(S)
(Added by Stats.1959, c. 1851, p. 4407, § 1.  Amended by Stats.1961, c. 1250, p. 3012, § 4, operative Oct. 1,
1961; Stats.1965, c. 1373, p. 3277, § 3, eff. July 23, 1965; Stats.1968, c. 1323, p. 2507, § 22. Amended by
Stats.1978, c. 1161, p. 3672, § 260; Stats.1983, c. 376, § 6.)
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Renewal provisions of this Code, see Business and Professions Code §§ 152.5, 152.6.
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§ 4544.5. Biennial renewal period 
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The board may establish a biennial renewal period.

CREDIT(S)
(Added by Stats.1978, c. 996, p. 3069, § 1.)

Research References

Cross References
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§ 4545. Renewal after expiration of license; forfeited certificates; expiration 
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Except as provided in Section 4545.2, a license that has expired may be renewed at any time within four years
after its expiration on filing an application for renewal on a form prescribed by the board, payment of all
accrued and unpaid renewal fees, and payment of all fees required by this chapter.  If the license is renewed
more than 30 days after its expiration, the holder, as a condition precedent to renewal, shall also pay the
delinquency fee prescribed by this chapter.  Renewal under this section shall be effective on the date on which
the application is filed, on the date on which the renewal fee is paid, or on the date on which the delinquency
fee, if any, is paid, whichever last occurs.  If so renewed, the license shall continue in effect through the date
provided in Section 4544 which next occurs after the effective date of the renewal, when it shall expire if it is
not again renewed.

A certificate which was forfeited for failure to renew under the law in effect before October 1, 1961, shall, for
the purposes of this article, be considered to have expired on the date that it became forfeited.

CREDIT(S)
(Added by Stats.1959, c. 1851, p. 4407, § 1.  Amended by Stats.1961, c. 1250, p. 3013, § 5, operative Oct. 1,
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1161, p. 3672, § 261; Stats.1983, c. 376, § 7; Stats.1994, c. 26 (A.B.1807), § 148, eff. March 30, 1994;
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§ 4545.1. Expiration of suspended license; renewal 

     •     Research References

A suspended certificate is subject to expiration in the same manner as provided in this article for an
unsuspended certificate, is subject to renewal in the same manner as provided in this article for an unsuspended
certificate, and is subject to the provisions of this section relating to a suspended license.

A suspended license is subject to expiration and shall be renewed as provided in this article, but such renewal
does not entitle the holder of the license, while it remains suspended and until it is reinstated, to engage in the
activity to which the license relates, or in any other activity or conduct in violation of the order or judgment by
which it was suspended.

CREDIT(S)
(Added by Stats.1961, c. 1250, p. 3013, § 6, operative Oct. 1, 1961.  Amended by Stats.1968, c. 1323, p. 2507,
§ 24.)
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§ 4545.2. Expiration of revoked certificate or license; renewal; reinstatement 
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A revoked certificate is subject to expiration in the same manner as provided in this article for an unrevoked
certificate, but it may not be renewed.  An application for reinstatement of a revoked certificate shall be deemed
an application for reinstatement of a revoked license and shall be processed as such.  The board shall issue a
psychiatric technician's license to each holder of a psychiatric technician certificate who qualifies for
reinstatement pursuant to this chapter and who applies for reinstatement.

A revoked license is subject to expiration as provided in this article, but it may not be renewed.  If it is
reinstated after its expiration, the holder of the license shall, as a condition precedent to its reinstatement, pay a
reinstatement fee in an amount equal to the renewal fee in effect on the last regular renewal date before the date
on which it is reinstated, plus the delinquency fee, if any, accrued at the time of its revocation.

CREDIT(S)
(Added by Stats.1961, c. 1250, p. 3013, § 7, operative Oct. 1, 1961.  Amended by Stats.1968, c. 1323, p. 2508,
§ 25.)
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A certificate and the holder thereof are subject to this section in the same manner as are a license and the holder
thereof.

A license which is not renewed within four years after its expiration may not be renewed, restored, reinstated,
or reissued thereafter, but the holder may apply for and obtain a new license if:

(a) No fact, circumstance, or condition exists which would justify denial of the license under Section 480.

(b) He pays all of the fees which would be required of him if he were then applying for a license for the first
time, and

(c) He takes and passes the examination, if any, which would be required of him if he were then applying for
the license for the first time, or otherwise establishes to the satisfaction of the board that, with due regard for the
public interest, he is qualified to perform the services described in Section 4502.

The board may, by appropriate regulation, provide for the waiver or refund of all or any part of the application
fee in those cases in which a license is issued without an examination under this section.

CREDIT(S)
(Added by Stats.1961, c. 1250, p. 3013, § 8, operative Oct. 1, 1961.  Amended by Stats.1968, c. 1323, p. 2508,
§ 26. Amended by Stats.1978, c. 1161, p. 3672,§ 262; Stats.1983, c. 376, § 8.)
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The board shall report each month to the Controller the amount and source of all revenue received by it
pursuant to this chapter and at the same time pay the entire amount thereof into the State Treasury for credit to
the Vocational Nursing and Psychiatric Technicians Fund.

CREDIT(S)
(Added by Stats.1959, c. 1851, p. 4407, § 1.  Amended by Stats.1968, c. 1323, p. 2509, § 27; Stats.1993, c.
1264 (S.B.574), § 6.1; Stats.1994, c. 26 (A.B.1807), § 149, eff. March 30, 1994; Stats.1997, c. 759 (S.B.827), §
32.5; Stats.2006, c. 659 (S.B.1475), § 17.)
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Reimbursement provisions relating to Stats.2006, c. 659 (S.B.1475), see Historical and Statutory Notes

under Business and Professions Code § 725.

Research References

Cross References

Agency with unencumbered funds, reduction of license or other fees, see Business and Professions
Code § 128.5.

"Board" defined for purposes of this Chapter, see Business and Professions Code § 4501.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Professions and vocations fund, special funds, components as a separate account, see Business and

Professions Code § 205.
Transfer of funds pursuant to Budget Act, see Business and Professions Code§ 200.1.
Vocational Nursing and Psychiatric Technicians Fund, see Business and Professions Code § 2890.
2003 Main Volume

§ 4547. Payment of expenses 

     •     Research References

All expenses incurred in the operation of this chapter shall be paid out of the Vocational Nursing and
Psychiatric Technicians Fund from the revenue received by the board under this chapter and deposited in the
Vocational Nursing and Psychiatric Technicians Fund.  No part of the expenses shall be charged against any
funds which are derived from any functions of the board provided for in other chapters of this code.

CREDIT(S)
(Added by Stats.1959, c. 1851, p. 4408, § 1.  Amended by Stats.1968, c. 1323, p. 2509, § 28; Stats.1997, c. 759
(S.B.827), § 32.6.)

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 4501.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
2003 Main Volume

§ 4548. Amount of fees 

     •     Historical Notes     •     Research References

The amount of the fees prescribed by this chapter in connection with the issuance of licenses under its
provisions shall be according to the following schedule:

(a) The fee to be paid upon the filing of an application shall be in an amount not less than one hundred dollars
($100), and may be fixed by the board at an amount no more than one hundred fifty dollars ($150).

(b) The fee to be paid for taking each examination shall be the actual cost to purchase an examination from a
vendor approved by the board.



(c) The fee to be paid for any examination after the first shall be in an amount of not less than one hundred
dollars ($100), and may be fixed by the board at an amount no more than one hundred fifty dollars ($150).

(d) The biennial renewal fee to be paid upon the filing of an application for renewal shall be in an amount not
less than two hundred dollars ($200), and may be fixed by the board at an amount no more than three hundred
dollars ($300).

(e) Notwithstanding Section 163.5, the delinquency fee for failure to pay the biennial renewal fee within the
prescribed time shall be in an amount not less than one hundred dollars ($100) and may be fixed by the board at
not more than 50 percent of the regular renewal fee and in no case more than one hundred fifty dollars ($150).

(f) The initial license fee is an amount equal to the biennial renewal fee in effect on the date the application for
the license is filed.

(g) The fee to be paid for an interim permit shall be in an amount no less than twenty dollars ($20) and may be
fixed by the board at an amount no more than fifty dollars ($50).

(h) The fee to be paid for a duplicate license shall be in an amount not less than twenty dollars ($20) and may
be fixed by the board at an amount no more than fifty dollars ($50).

(i) The fee to be paid for processing endorsement papers to other states shall be in an amount not less than
twenty dollars ($20) and may be fixed by the board at an amount no more than fifty dollars ($50).

(j) The fee to be paid for postlicensure certification in blood withdrawal shall be in an amount not less than
twenty dollars ($20) and may be fixed by the board at an amount no more than fifty dollars ($50).

(k) The biennial fee to be paid upon the filing of an application for renewal for a provider of an approved
continuing education course or a course to meet the certification requirements for blood withdrawal shall be in
an amount not less than one hundred fifty dollars ($150), and may be fixed by the board at an amount no more
than two hundred dollars ($200).

CREDIT(S)
(Added by Stats.1959, c. 1851, p. 4408, § 1.  Amended by Stats.1961, c. 1250, p. 3014, § 9, operative Oct. 1,
1961; Stats.1965, c. 1373, p. 3278, § 5, eff. July 23, 1965; Stats.1978, c. 1161, p. 3673, § 263; Stats.1978, c.
996, p. 3069, § 2; Stats.1986, c. 1233, § 1; Stats.1987, c. 464, § 4, eff. Sept. 9, 1987.) ; Stats.1993, c. 1264
(S.B.574), § 6.2; Stats.1997, c. 720 (A.B.515), § 4; Stats.1999, c. 655 (S.B.1308), § 55; Stats.2006, c. 659
(S.B.1475), § 18.)

Historical Notes

Historical And Statutory Notes

2006 Legislation
Reimbursement provisions relating to Stats.2006, c. 659 (S.B.1475), see Historical and Statutory Notes

under Business and Professions Code § 725.
2003 Main Volume
For subordination of amendment by Stats.1978, c. 1161, to other 1978 legislation effective on or before

Jan. 1, 1979, see Historical and Statutory Notes under Business and Professions Code § 111.

Research References

Cross References

Agency with unencumbered funds, reduction of license or other fees, see Business and Professions
Code § 128.5.



"Board" defined for purposes of this Chapter, see Business and Professions Code § 4501.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.

Code Of Regulations References

Fees prescribed, see 16 Cal. Code of Regs. § 2590.
2003 Main Volume

Chapter 13. Marriage And Family Therapists

Article 1. Regulation

Historical Notes

General Notes

2003 Main Volume
Article 1 was added by Stats.1986, c. 1365, § 4.

Research References

Law Review And Journal Commentaries

Lawyer's guide to marriage counseling.  Charlton S. Smith (1964) 50 A.B.A.J. 719.

§ 4980. Necessity of license 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) Many California families and many individual Californians are experiencing difficulty and distress, and are
in need of wise, competent, caring, compassionate, and effective counseling in order to enable them to improve
and maintain healthy family relationships.

Healthy individuals and healthy families and healthy relationships are inherently beneficial and crucial to a
healthy society, and are our most precious and valuable natural resource.  Marriage and family therapists
provide a crucial support for the well-being of the people and the State of California.

(b) No person may engage in the practice of marriage and family therapy as defined by Section 4980.02, unless
he or she holds a valid license as a marriage and family therapist, or unless he or she is specifically exempted
from that requirement, nor may any person advertise himself or herself as performing the services of a marriage,
family, child, domestic, or marital consultant, or in any way use these or any similar titles, including the letters
"M.F.T." or "M.F.C.C.," or other name, word initial, or symbol in connection with or following his or her name
to imply that he or she performs these services without a license as provided by this chapter.  Persons licensed
under Article 4 (commencing with Section 4996) of Chapter 14 of Division 2, or under Chapter 6.6
(commencing with Section 2900) may engage in such practice or advertise that they practice marriage and
family therapy but may not advertise that they hold the marriage and family therapist's license.

CREDIT(S)
(Added by Stats.1986, c. 1365, § 4.  Amended by Stats.2000, c. 836 (S.B.1554), § 28; Stats.2002, c. 1013



(S.B.2026), § 13.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Former § 4980, added by Stats.1983, c. 928, § 5, relating to similar subject matter, was repealed by

Stats.1986, c. 1365, § 3.
Derivation: Former § 4980, added by Stats.1983, c. 928, § 5.
Former § 17800, added by Stats.1963, c. 1823, p. 3759, § 1, amended by Stats.1965, c. 1506, p. 3539, §

1; Stats.1969, c. 298, p. 666, § 5; Stats.1970, c. 1310, p. 2436, § 1; Stats.1975, c. 198, p. 572, § 1;
Stats.1977, c. 1244, p. 4215, § 1.

Research References

Cross References

Privileged communications, see Evidence Code § 1010 et seq.
Unlicensed person, telephone directory advertising, see Business and Professions Code § 149.

Code Of Regulations References

Licensed clinical social workers corporations, citable offenses, see 16 Cal. Code of Regs. § 1886.40.
Licensed Marriage, Family, and Child Counselor, defined, see 22 Cal. Code of Regs. § 79543.
Local Educational Agency (LEA) eligibility for payment, see 22 Cal. Code of Regs. § 51491.

Law Review And Journal Commentaries

Liability for failure to supervise adequately mental health assistants, unlicensed practitioners and
students.  Dennis P. Saccuzzo, 34 Cal.W.L.Rev. 115 (1997).

Nally v. Grace Community Church: Is there a future for clergy malpractice claims?  37 Santa Clara
L.Rev. 467 (1997).

2003 Main Volume

Collateral References:

Witkin, Summary (9th ed) H & W §20
Witkin, Summary (9th ed) Torts §777
Witkin & Epstein, Criminal Law (2d ed) §1046
Witkin, Evidence (3d ed) §1203
Cal Jur 3d Evid §460; Heal Art §§1, 94, 98, 111, 171, 212

Notes Of Decisions

Grandfather clause 1

1. Grandfather clause

"Grandfather clause" would not be implied in statutory plan of marriage counseling licensure, so as to permit
psychologist who practiced marriage, family, and child counseling before 1970 to obtain counseling license
without meeting subsequently stiffened legislative requirements. Packer v. Board of Behavioral Science
Examiners (App. 2 Dist. 1975) 125 Cal.Rptr. 96, 52 Cal.App.3d 190. Health  138



§ 4980.01. Construction with other laws; exemption of certain professionals and employees; status as
health care practitioner 

     •     Historical Notes     •     Research References

(a) Nothing in this chapter shall be construed to constrict, limit, or withdraw the Medical Practice Act, the
Social Work Licensing Law, the Nursing Practice Act, or the Psychology Licensing Act.

(b) This chapter shall not apply to any priest, rabbi, or minister of the gospel of any religious denomination
when performing counseling services as part of his or her pastoral or professional duties, or to any person who
is admitted to practice law in the state, or who is licensed to practice medicine, when providing counseling
services as part of his or her professional practice.

(c)(1) This chapter shall not apply to an employee working in any of the following settings if his or her work is
performed solely under the supervision of the employer:

(A) A governmental entity.

(B) A school, college, or university.

(C) An institution that is both nonprofit and charitable.

(2) This chapter shall not apply to a volunteer working in any of the settings described in paragraph (1) if his or
her work is performed solely under the supervision of the entity, school, or institution.

(d) A marriage and family therapist licensed under this chapter is a licentiate for purposes of paragraph (2) of
subdivision (a) of Section 805, and thus is a health care practitioner subject to the provisions of Section 2290.5
pursuant to subdivision (b) of that section.

(e) Notwithstanding subdivisions (b) and (c), all persons registered as interns or licensed under this chapter
shall not be exempt from this chapter or the jurisdiction of the board.

CREDIT(S)
(Added by Stats.1986, c. 1365, § 4.  Amended by Stats.1993, c. 1054 (A.B.1885), § 1; Stats.2003, c. 20
(A.B.116), § 4; Stats.2007, c. 588 (S.B.1048), § 56.)

Historical Notes

Historical And Statutory Notes

2007 Legislation
For cost reimbursement provisions relating to Stats.2007, c. 588 (S.B.1048), see Historical and Statutory

Notes under Business and Professions Code § 337.
2003 Main Volume
Former § 4980.01, added by Stats.1983, c. 928, § 5, relating to similar subject matter, was repealed by

Stats.1986, c. 1365, § 3.
Derivation: Former § 4980.01, added by Stats.1983, c. 928, § 5.
Former § 17800.1, added by Stats.1970, c. 1310, p. 2437, § 2, amended by Stats.1977, c. 1244, p. 4215,

§ 2.

Research References



Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 4980.03.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Medical Practice Act, see Business and Professions Code § 2000 et seq.
Nursing Practice Act, see Business and Professions Code § 2700.
Social workers, see Business and Professions Code § 4990 et seq.
2003 Main Volume

Collateral References:

Witkin, Summary (9th ed) H & W §20
Cal Jur 3d Heal Art §§114, 172

§ 4980.02. Practice of marriage and family therapy; application of principles and methods 

     •     Historical Notes     •     Research References     •     Notes of Decisions

For the purposes of this chapter, the practice of marriage and family therapy shall mean that service performed
with individuals, couples, or groups wherein interpersonal relationships are examined for the purpose of
achieving more adequate, satisfying, and productive marriage and family adjustments.  This practice includes
relationship and premarriage counseling.

The application of marriage and family therapy principles and methods includes, but is not limited to, the use of
applied psychotherapeutic techniques, to enable individuals to mature and grow within marriage and the family,
the provision of explanations and interpretations of the psychosexual and psychosocial aspects of relationships,
and the use, application, and integration of the coursework and training required by Sections 4980.36, 4980.37,
and 4980.41, as applicable.

CREDIT(S)
(Added by Stats.1986, c. 1365, § 4.  Amended by Stats.1990, c. 1086 (S.B.2214), § 1; Stats.2002, c. 1013
(S.B.2026), § 14; Stats.2004, c. 204 (A.B.2552), § 2; Stats.2009, c. 26 (S.B.33), § 2.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Former § 4980.02, added by Stats.1983, c. 928, § 5, relating to similar subject matter, was repealed by

Stats.1986, c. 1365, § 3.
Derivation: Former § 4980.02, added by Stats.1983, c. 928, § 5.
Former § 17800.2, added by Stats.1970, c. 1310, p. 2437, § 3, amended by Stats.1976, c. 685, p. 1686, §

1; Stats.1982, c. 1126, p. 4061, § 2.

Research References

Code Of Regulations References

Licensed clinical social workers corporations, citable offenses, see 16 Cal. Code of Regs. § 1886.40.

Law Review And Journal Commentaries

Review of Selected 1990 California Legislation.  22 Pac.L.J. 398 (1991).



Review of Selected 2009 California Legislation (Chapter 23: Extending qualified immunity to
marriage and family therapy schools).  Alexis Klein, 40 McGeorge L. Rev. 315 (2009).

2003 Main Volume

Collateral References:

Witkin, Summary (9th ed) H & W §20
Cal Jur 3d Heal Art §124

Notes Of Decisions

Psychological tests 1
Psychotherapy 2

1. Psychological tests

Marriage, family and child counselors have the statutory authority to construct, administer and interpret
"psychological tests" but to do so only within the course of their practice, when within their field or fields of
competence as established by education, training, and experience, and when such could and would be used to
examine an interpersonal relationship between spouses or members of a family for the purpose of achieving
more adequate, satisfying and productive marriage and family adjustments. 67 Op.Atty.Gen. 278, 6-28-84.

2. Psychotherapy

The extent to which licensed marriage, family and child counselors may practice psychotherapy is through the
use of "applied psychotherapeutic techniques" to "diagnose and treat a mental disorder" directly related to a
marriage, family or child counseling problem, but such counselors may not use "psychotherapy,"
"psychotherapeutic services," or other terms of similar import in advertisements. 58 Op.Atty.Gen. 186, 3-24-75.

A person who was licensed for marital, family and child counseling, under § 17800 et seq., (repealed; see, now,
§ 4980 et seq.) but who is not a certified psychologist or a licensed psychiatrist, could not apply
psychotherapeutic measures in his counseling work, nor could such a person identify himself as a
"psychotherapist" on calling cards or signs or in any other advertisements. 47 Op.Atty.Gen. 204, 6-14-66.

§ 4980.03. Definitions 

     •     Historical Notes     •     Research References

(a) "Board," as used in this chapter, means the Board of Behavioral Sciences.

(b) "Intern," as used in this chapter, means an unlicensed person who has earned his or her master's or doctor's
degree qualifying him or her for licensure and is registered with the board.

(c) "Trainee," as used in this chapter, means an unlicensed person who is currently enrolled in a master's or
doctor's degree program, as specified in Section 4980.40, that is designed to qualify him or her for licensure
under this chapter, and who has completed no less than 12 semester units or 18 quarter units of coursework in
any qualifying degree program.

(d) "Applicant," as used in this chapter, means an unlicensed person who has completed a master's or doctoral
degree program, as specified in Section 4980.40, and whose application for registration as an intern is pending,
or an unlicensed person who has completed the requirements for licensure as specified in this chapter, is no
longer registered with the board as an intern, and is currently in the examination process.

(e) "Advertise," as used in this chapter, includes, but is not limited to, the issuance of any card, sign, or device



to any person, or the causing, permitting, or allowing of any sign or marking on, or in, any building or structure,
or in any newspaper or magazine or in any directory, or any printed matter whatsoever, with or without any
limiting qualification.  It also includes business solicitations communicated by radio or television broadcasting.
Signs within church buildings or notices in church bulletins mailed to a congregation shall not be construed as
advertising within the meaning of this chapter.

(f) "Experience," as used in this chapter, means experience in interpersonal relationships, psychotherapy,
marriage and family therapy, and professional enrichment activities that satisfies the requirement for licensure
as a marriage and family therapist pursuant to Section 4980.40.

(g) "Supervisor," as used in this chapter, means an individual who meets all of the following requirements:

(1) Has been licensed by a state regulatory agency for at least two years as a marriage and family therapist,
licensed clinical social worker, licensed psychologist, or licensed physician certified in psychiatry by the
American Board of Psychiatry and Neurology.

(2) Has not provided therapeutic services to the trainee or intern.

(3) Has a current and valid license that is not under suspension or probation.

(4) Complies with supervision requirements established by this chapter and by board regulations.

CREDIT(S)
(Added by Stats.1986, c. 1365, § 4.  Amended by Stats.1993, c. 1054 (A.B.1885), § 2; Stats.1996, c. 829
(A.B.3473), § 85; Stats.2000, c. 836 (S.B.1554), § 29; Stats.2005, c. 658 (S.B.229), § 16; Stats.2007, c. 586
(A.B.234), § 1.)

Historical Notes

Historical And Statutory Notes

2007 Legislation
Section 8 of Stats.2007, c. 586 (A.B.234), provides:
"SEC. 8. No reimbursement is required by this act pursuant to Section 6 of Article XIII B of the

California Constitution because the only costs that may be incurred by a local agency or school
district will be incurred because this act creates a new crime or infraction, eliminates a crime or
infraction, or changes the penalty for a crime or infraction, within the meaning of Section 17556
of the Government Code, or changes the definition of a crime within the meaning of Section 6 of
Article XIII B of the California Constitution."

2003 Main Volume
Former § 4980.03, added by Stats.1983, c. 928, § 5, relating to similar subject matter, was repealed by

Stats.1986, c. 1365, § 3.
Derivation: Former § 4980.03, added by Stats.1983, c. 928, § 5.
Former § 4980.20, added by Stats.1983, c. 928, § 5.
Former § 17800.3, added by Stats.1968, c. 1348, p. 2570, § 12, amended by Stats.1970, c. 760, p. 1441,

§ 19; Stats.1977, c. 1244, p. 4216, § 3.
Former § 17802, added by Stats.1963, c. 1823, p. 3759, § 1, amended by Stats.1965, c. 1506, p. 3539, §

2; Stats.1977, c. 1244, p. 4216, § 4.

Research References

Cross References

"Board" defined for purposes of this Code, see Business and Professions Code§ 22.



Child Abuse and Neglect Reporting Act, mandated reporter, see Penal Code § 11165.7.
Elder Abuse and Dependent Adult Civil Protection Act, health practitioner defined, see Welfare and

Institutions Code § 15610.37.
Psychotherapist-patient privilege, see Evidence Code § 1010.
2003 Main Volume

Collateral References:

Witkin, Summary (9th ed) H & W §20
Witkin, Evidence (3d ed) §1203

§ 4980.03. Definitions 

     •     Historical Notes     •     Research References

(a) "Board," as used in this chapter, means the Board of Behavioral Sciences.

(b) "Intern," as used in this chapter, means an unlicensed person who has earned his or her master's or doctor's
degree qualifying him or her for licensure and is registered with the board.

(c) "Trainee," as used in this chapter, means an unlicensed person who is currently enrolled in a master's or
doctor's degree program, as specified in Sections 4980.36 and 4980.37, that is designed to qualify him or her for
licensure under this chapter, and who has completed no less than 12 semester units or 18 quarter units of
coursework in any qualifying degree program.

(d) "Applicant," as used in this chapter, means an unlicensed person who has completed a master's or doctoral
degree program, as specified in Sections 4980.36 and 4980.37, and whose application for registration as an
intern is pending, or an unlicensed person who has completed the requirements for licensure as specified in this
chapter, is no longer registered with the board as an intern, and is currently in the examination process.

(e) "Advertise," as used in this chapter, includes, but is not limited to, any public communication, as defined in
subdivision (a) of Section 651, the issuance of any card, sign, or device to any person, or the causing,
permitting, or allowing of any sign or marking on, or in, any building or structure, or in any newspaper or
magazine or in any directory, or any printed matter whatsoever, with or without any limiting qualification.
Signs within religious buildings or notices in church bulletins mailed to a congregation shall not be construed as
advertising within the meaning of this chapter.

(f) "Experience," as used in this chapter, means experience in interpersonal relationships, psychotherapy,
marriage and family therapy, and professional enrichment activities that satisfies the requirement for licensure
as a marriage and family therapist pursuant to Section 4980.40.

(g) "Supervisor," as used in this chapter, means an individual who meets all of the following requirements:

(1) Has been licensed by a state regulatory agency for at least two years as a marriage and family therapist,
licensed clinical social worker, licensed psychologist, or licensed physician certified in psychiatry by the
American Board of Psychiatry and Neurology.

(2) Has not provided therapeutic services to the trainee or intern.

(3) Has a current and valid license that is not under suspension or probation.

(4) Complies with supervision requirements established by this chapter and by board regulations.

(h) "Client centered advocacy," as used in this chapter, includes, but is not limited to, researching, identifying,
and accessing resources, or other activities, related to obtaining or providing services and supports for clients or
groups of clients receiving psychotherapy or counseling services.



CREDIT(S)
(Added by Stats.1986, c. 1365, § 4.  Amended by Stats.1993, c. 1054 (A.B.1885), § 2; Stats.1996, c. 829
(A.B.3473), § 85; Stats.2000, c. 836 (S.B.1554), § 29; Stats.2005, c. 658 (S.B.229), § 16; Stats.2007, c. 586
(A.B.234), § 1; Stats.2009, c. 26 (S.B.33), § 3.)

Historical Notes

Historical And Statutory Notes

2007 Legislation
Section 8 of Stats.2007, c. 586 (A.B.234), provides:
"SEC. 8. No reimbursement is required by this act pursuant to Section 6 of Article XIII B of the

California Constitution because the only costs that may be incurred by a local agency or school
district will be incurred because this act creates a new crime or infraction, eliminates a crime or
infraction, or changes the penalty for a crime or infraction, within the meaning of Section 17556
of the Government Code, or changes the definition of a crime within the meaning of Section 6 of
Article XIII B of the California Constitution."

2003 Main Volume
Former § 4980.03, added by Stats.1983, c. 928, § 5, relating to similar subject matter, was repealed by

Stats.1986, c. 1365, § 3.
Derivation: Former § 4980.03, added by Stats.1983, c. 928, § 5.
Former § 4980.20, added by Stats.1983, c. 928, § 5.
Former § 17800.3, added by Stats.1968, c. 1348, p. 2570, § 12, amended by Stats.1970, c. 760, p. 1441,

§ 19; Stats.1977, c. 1244, p. 4216, § 3.
Former § 17802, added by Stats.1963, c. 1823, p. 3759, § 1, amended by Stats.1965, c. 1506, p. 3539, §

2; Stats.1977, c. 1244, p. 4216, § 4.

Research References

Cross References

"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Child Abuse and Neglect Reporting Act, mandated reporter, see Penal Code § 11165.7.
Elder Abuse and Dependent Adult Civil Protection Act, health practitioner defined, see Welfare and

Institutions Code § 15610.37.
Medical treatment, consent by minor, mental health treatment or counseling services, see Family

Code § 6924.
Patient access to health records, representative of minor, mental health records, see Health and

Safety Code § 123115.
Psychotherapist-patient privilege, see Evidence Code § 1010.
2003 Main Volume

Collateral References:

Witkin, Summary (9th ed) H & W §20
Witkin, Evidence (3d ed) §1203

§ 4980.04. Short title 

     •     Historical Notes



This chapter shall be known and may be cited as the Marriage and Family Therapist Act.

CREDIT(S)
(Added by Stats.2009, c. 308 (S.B.819), § 62.)

Historical Notes

Historical And Statutory Notes

2009 Legislation
For cost reimbursement provisions relating to Stats.2009, c. 308 (S.B.819), see Historical and Statutory

Notes under Business and Professions Code § 27.

§ 4980.08. Licensed marriage and family therapist; marriage and family therapist; name change;
construction of section 

(a) The title "licensed marriage, family and child counselor" or "marriage, family and child counselor" is hereby
renamed "licensed marriage and family therapist" or "marriage and family therapist," respectively.  Any
reference in any statute or regulation to a "licensed marriage, family and child counselor" or "marriage, family
and child counselor" shall be deemed a reference to a "licensed marriage and family therapist" or "marriage and
family therapist."

(b) Nothing in this section shall be construed to expand or constrict the scope of practice of a person licensed
pursuant to this chapter.

(c) This section shall become operative July 1, 1999.

CREDIT(S)
(Added by Stats.1998, c. 108 (A.B.1449), § 1, operative July 1, 1999.)

2003 Main Volume

Collateral References:

Witkin, Summary (9th ed) H & W §20
Cal Jur 3d Heal Art §§124, 212, 215, 401

§ 4980.10. Engaging in practice 

     •     Historical Notes     •     Notes of Decisions

A person engages in the practice of marriage and family therapy who performs or offers to perform or holds
himself or herself out as able to perform this service for remuneration in any form, including donations.

CREDIT(S)
(Added by Stats.1986, c. 1365, § 4.  Amended by Stats.2002, c. 1013 (S.B.2026), § 15.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Former § 4980.10, added by Stats.1983, c. 928, § 5, relating to similar subject matter, was repealed by

Stats.1986, c. 1365, § 3.



Derivation: Former § 4980.10, added by Stats.1983, c. 928, § 5.
Former § 17801, added by Stats.1963, c. 1823, p. 3759, § 1, amended by Stats.1970, c. 1310, p. 2437, §

4.
2003 Main Volume

Collateral References:

Cal Jur 3d Heal Art §§124, 172

Notes Of Decisions

Duty of care 1

1. Duty of care

Church pastor who allegedly engaged in improper sexual relationship with parishioner he was counseling could
not be held to the heightened duty of care applicable to professional counselors; pastor was counseling
parishioner as part of his church ministry, not as professional counselor. Jacqueline R. v. Household of Faith
Family Church, Inc.(App. 4 Dist. 2002) 118 Cal.Rptr.2d 264, 97 Cal.App.4th 198, rehearing denied, review
denied. Religious Societies  30

§ 4980.30. License requirement; fee 

     •     Historical Notes     •     Research References

Except as otherwise provided herein, a person desiring to practice and to advertise the performance of marriage
and family therapy services shall apply to the board for a license, pay the license fee required by this chapter,
and obtain a license from the board.

CREDIT(S)
(Added by Stats.1986, c. 1365, § 4.  Amended by Stats.2002, c. 1013 (S.B.2026), § 16; Stats.2009, c. 308
(S.B.819), § 63.)

Historical Notes

Historical And Statutory Notes

2009 Legislation
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§ 4980.31. Display of license in primary place of practice 

A licensee shall display his or her license in a conspicuous place in the licensee's primary place of practice.
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It is the intent of the Legislature that the board employ its resources for each and all of the following functions:

(a) The licensing of marriage and family therapists, clinical social workers, and educational psychologists.

(b) The development and administration of licensing examinations and examination procedures, as specified,
consistent with prevailing standards for the validation and use of licensing and certification tests.  Examinations
shall measure knowledge and abilities demonstrably important to the safe, effective practice of the profession.

(c) Enforcement of laws designed to protect the public from incompetent, unethical, or unprofessional
practitioners.

(d) Consumer education.

CREDIT(S)
(Added by Stats.1986, c. 1365, § 4.  Amended by Stats.1998, c. 589 (S.B.1983), § 10; Stats.2002, c. 1013
(S.B.2026), § 17; Stats.2003, c. 874 (S.B.363), § 6.)
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(a) The Legislature acknowledges that the basic obligation to provide a complete and accurate application for a
marriage and family therapist license lies with the applicant.  At the same time, the Legislature recognizes that
an effort should be made by the board to ensure that persons who enter degree programs and supervisorial
training settings that meet the requirements of this chapter are enabled to discern the requirements for licensing
and to take the examination when they have completed their educational and experience requirements.

(b) In order that the board, the educational institutions, and the supervisors who monitor the education and
experience of applicants for licensure may develop greater cooperation, the board shall do all of the following:

(1) Apply a portion of its limited resources specifically to the task of communicating information about its
activities, the requirements and qualifications for licensure, and the practice of marriage and family therapy to
the relevant educational institutions, supervisors, professional associations, applicants, trainees, interns, and the
consuming public.

(2) Develop policies and procedures to assist educational institutions in meeting the curricula requirements of
Sections 4980.36 and 4980.37 and any regulations adopted pursuant to those sections, so that those educational
institutions may better provide assurance to their students that the curriculum offered to fulfill the educational
requirements for licensure will meet those requirements at the time of the student's application for licensure.

(3) Notify applicants in the application procedure when applications are incomplete, inaccurate, or deficient,
and inform applicants of any remediation, reconsideration, or appeal procedures that may be applicable.

(4) Undertake, or cause to be undertaken, further comprehensive review, in consultation with educational
institutions, professional associations, supervisors, interns, and trainees, of the supervision of interns and
trainees, which shall include, but not be limited to, the following, and shall propose regulations regarding the
supervision of interns and trainees which may include, but not be limited to, the following:

(A) Supervisor qualifications.

(B) Continuing education requirements of supervisors.

(C) Registration or licensing of supervisors, or both.

(D) Responsibilities of supervisors in general.

(E) The board's authority in cases of noncompliance or negligence by supervisors.

(F) The intern's and trainee's need for guidance in selecting well-balanced and high quality professional training
opportunities within his or her community.

(G) The role of the supervisor in advising and encouraging his or her intern or trainee regarding the necessity or
value and appropriateness of the intern or trainee engaging in personal psychotherapy, so as to enable the intern
or trainee to become a more competent marriage and family therapist.
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Research References



Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 4980.03.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.

Code Of Regulations References

Abandonment of application, see 16 Cal. Code of Regs. § 1806.
Supervision of experience gained outside of California, see 16 Cal. Code of Regs. § 1833.2.
2003 Main Volume

Collateral References:

Witkin, Summary (9th ed) H & W §20

§ 4980.36. Degree required by specified applicants; degree program requirements 

     •     Research References

(a) This section shall apply to the following:

(1) Applicants for licensure or registration who begin graduate study before August 1, 2012, and do not
complete that study on or before December 31, 2018.

(2) Applicants for licensure or registration who begin graduate study before August 1, 2012, and who graduate
from a degree program that meets the requirements of this section.

(3) Applicants for licensure or registration who begin graduate study on or after August 1, 2012.

(b) To qualify for a license or registration, applicants shall possess a doctor's or master's degree meeting the
requirements of this section in marriage, family, and child counseling, marriage and family therapy,
psychology, clinical psychology, counseling psychology, or counseling with an emphasis in either marriage,
family, and child counseling or marriage and family therapy, obtained from a school, college, or university
approved by the Bureau for Private Postsecondary and Vocational Education or accredited by either the
Commission on the Accreditation of Marriage and Family Therapy Education or a regional accrediting agency
recognized by the United States Department of Education.  The board has the authority to make the final
determination as to whether a degree meets all requirements, including, but not limited to, course requirements,
regardless of accreditation or approval.

(c) A doctor's or master's degree program that qualifies for licensure or registration shall do the following:

(1) Integrate all of the following throughout its curriculum:

(A) Marriage and family therapy principles.

(B) The principles of mental health recovery-oriented care and methods of service delivery in recovery-oriented
practice environments, among others.

(C) An understanding of various cultures and the social and psychological implications of socioeconomic
position, and an understanding of how poverty and social stress impact an individual's mental health and
recovery.

(2) Allow for innovation and individuality in the education of marriage and family therapists.

(3) Encourage students to develop the personal qualities that are intimately related to effective practice,
including, but not limited to, integrity, sensitivity, flexibility, insight, compassion, and personal presence.



(4) Permit an emphasis or specialization that may address any one or more of the unique and complex array of
human problems, symptoms, and needs of Californians served by marriage and family therapists.

(5) Provide students with the opportunity to meet with various consumers and family members of consumers of
mental health services to enhance understanding of their experience of mental illness, treatment, and recovery.

(d) The degree described in subdivision (b) shall contain no less than 60 semester or 90 quarter units of
instruction that includes, but is not limited to, the following requirements:

(1) Both of the following:

(A) No less than 12 semester or 18 quarter units of coursework in theories, principles, and methods of a variety
of psychotherapeutic orientations directly related to marriage and family therapy and marital and family
systems approaches to treatment and how these theories can be applied therapeutically with individuals,
couples, families, adults, including elder adults, children, adolescents, and groups to improve, restore, or
maintain healthy relationships.

(B) Practicum that involves direct client contact, as follows:

(i) A minimum of six semester or nine quarter units of practicum in a supervised clinical placement that
provides supervised fieldwork experience.

(ii) A minimum of 225 hours of face-to-face experience counseling individuals, couples, families, or groups.
Up to 75 of those hours may be gained performing client centered advocacy, as defined in Section 4980.03.

(iii) A student must be enrolled in a practicum course while counseling clients.

(iv) The practicum shall provide training in all of the following areas:

(I) Applied use of theory and psychotherapeutic techniques.

(II) Assessment, diagnosis, and prognosis.

(III) Treatment of individuals and premarital, couple, family, and child relationships, including trauma and
abuse, dysfunctions, healthy functioning, health promotion, illness prevention, and working with families.

(IV) Professional writing, including documentation of services, treatment plans, and progress notes.

(V) How to connect people with resources that deliver the quality of services and support needed in the
community.

(v) Educational institutions are encouraged to design the practicum required by this subparagraph to include
marriage and family therapy experience in low-income and multicultural mental health settings.

(2) Instruction in all of the following:

(A) Diagnosis, assessment, prognosis, and treatment of mental disorders, including severe mental disorders,
evidence-based practices, psychological testing, psychopharmacology, and promising mental health practices
that are evaluated in peer reviewed literature.

(B) Developmental issues from infancy to old age, including instruction in all of the following areas:

(i) The effects of developmental issues on individuals, couples, and family relationships.

(ii) The psychological, psychotherapeutic, and health implications of developmental issues and their effects.

(iii) Aging and its biological, social, cognitive, and psychological aspects.

(iv) A variety of cultural understandings of human development.



(v) The understanding of human behavior within the social context of socioeconomic status and other
contextual issues affecting social position.

(vi) The understanding of human behavior within the social context of a representative variety of the cultures
found within California.

(vii) The understanding of the impact that personal and social insecurity, social stress, low educational levels,
inadequate housing, and malnutrition have on human development.

(C) The broad range of matters and life events that may arise within marriage and family relationships and
within a variety of California cultures, including instruction in all of the following:

(i) Child and adult abuse assessment and reporting.

(ii) Spousal or partner abuse assessment, detection, intervention strategies, and same-gender abuse dynamics.

(iii) Cultural factors relevant to abuse of partners and family members.

(iv) Childbirth, child rearing, parenting, and stepparenting.

(v) Marriage, divorce, and blended families.

(vi) Long-term care.

(vii) End of life and grief.

(viii) Poverty and deprivation.

(ix) Financial and social stress.

(x) Effects of trauma.

(xi) The psychological, psychotherapeutic, community, and health implications of the matters and life events
described in clauses (i) to (x), inclusive.

(D) Cultural competency and sensitivity, including a familiarity with the racial, cultural, linguistic, and ethnic
backgrounds of persons living in California.

(E) Multicultural development and cross-cultural interaction, including experiences of race, ethnicity, class,
spirituality, sexual orientation, gender, and disability, and their incorporation into the psychotherapeutic
process.

(F) The effects of socioeconomic status on treatment and available resources.

(G) Resilience, including the personal and community qualities that enable persons to cope with adversity,
trauma, tragedy, threats, or other stresses.

(H) Human sexuality, including the study of physiological, psychological, and social cultural variables
associated with sexual behavior and gender identity, and the assessment and treatment of psychosexual
dysfunction.

(I) Substance use disorders, co-occurring disorders, and addiction, including, but not limited to, instruction in
all of the following:

(i) The definition of substance use disorders, co-occurring disorders, and addiction.  For purposes of this
subparagraph, "co-occurring disorders" means a mental illness and substance abuse diagnosis occurring
simultaneously in an individual.

(ii) Medical aspects of substance use disorders and co-occurring disorders.



(iii) The effects of psychoactive drug use.

(iv) Current theories of the etiology of substance abuse and addiction.

(v) The role of persons and systems that support or compound substance abuse and addiction.

(vi) Major approaches to identification, evaluation, and treatment of substance use disorders, co-occurring
disorders, and addiction, including, but not limited to, best practices.

(vii) Legal aspects of substance abuse.

(viii) Populations at risk with regard to substance use disorders and co-occurring disorders.

(ix) Community resources offering screening, assessment, treatment, and followup for the affected person and
family.

(x) Recognition of substance use disorders, co-occurring disorders, and addiction, and appropriate referral.

(xi) The prevention of substance use disorders and addiction.

(J) California law and professional ethics for marriage and family therapists, including instruction in all of the
following areas of study:

(i) Contemporary professional ethics and statutory, regulatory, and decisional laws that delineate the scope of
practice of marriage and family therapy.

(ii) The therapeutic, clinical, and practical considerations involved in the legal and ethical practice of marriage
and family therapy, including, but not limited to, family law.

(iii) The current legal patterns and trends in the mental health professions.

(iv) The psychotherapist-patient privilege, confidentiality, the patient dangerous to self or others, and the
treatment of minors with and without parental consent.

(v) A recognition and exploration of the relationship between a practitioner's sense of self and human values
and his or her professional behavior and ethics.

(vi) Differences in legal and ethical standards for different types of work settings.

(vii) Licensing law and licensing process.

(e) The degree described in subdivision (b) shall, in addition to meeting the requirements of subdivision (d),
include instruction in case management, systems of care for the severely mentally ill, public and private
services and supports available for the severely mentally ill, community resources for persons with mental
illness and for victims of abuse, disaster and trauma response, advocacy for the severely mentally ill, and
collaborative treatment.  This instruction may be provided either in credit level coursework or through
extension programs offered by the degree-granting institution.

(f) The changes made to law by this section are intended to improve the educational qualifications for licensure
in order to better prepare future licentiates for practice, and are not intended to expand or restrict the scope of
practice for marriage and family therapists.

CREDIT(S)
(Added by Stats.2009, c. 26 (S.B.33), § 5.)
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(a) This section shall apply to applicants for licensure or registration who begin graduate study before August 1,
2012, and complete that study on or before December 31, 2018.  Those applicants may alternatively qualify
under paragraph (2) of subdivision (a) of Section 4980.36.

(b) To qualify for a license or registration, applicants shall possess a doctor's or master's degree in marriage,
family, and child counseling, marriage and family therapy, psychology, clinical psychology, counseling
psychology, or counseling with an emphasis in either marriage, family, and child counseling or marriage and
family therapy, obtained from a school, college, or university accredited by a regional accrediting agency
recognized by the United States Department of Education or approved by the Bureau for Private Postsecondary
and Vocational Education.  The board has the authority to make the final determination as to whether a degree
meets all requirements, including, but not limited to, course requirements, regardless of accreditation or
approval.  In order to qualify for licensure pursuant to this section, a doctor's or master's degree program shall
be a single, integrated program primarily designed to train marriage and family therapists and shall contain no
less than 48 semester or 72 quarter units of instruction.  This instruction shall include no less than 12 semester
units or 18 quarter units of coursework in the areas of marriage, family, and child counseling, and marital and
family systems approaches to treatment.  The coursework shall include all of the following areas:

(1) The salient theories of a variety of psychotherapeutic orientations directly related to marriage and family
therapy, and marital and family systems approaches to treatment.

(2) Theories of marriage and family therapy and how they can be utilized in order to intervene therapeutically
with couples, families, adults, children, and groups.

(3) Developmental issues and life events from infancy to old age and their effect on individuals, couples, and
family relationships.  This may include coursework that focuses on specific family life events and the
psychological, psychotherapeutic, and health implications that arise within couples and families, including, but
not limited to, childbirth, child rearing, childhood, adolescence, adulthood, marriage, divorce, blended families,
stepparenting, abuse and neglect of older and dependent adults, and geropsychology.

(4) A variety of approaches to the treatment of children.

The board shall, by regulation, set forth the subjects of instruction required in this subdivision.

(c)(1) In addition to the 12 semester or 18 quarter units of coursework specified in subdivision (b), the doctor's
or master's degree program shall contain not less than six semester or nine quarter units of supervised practicum
in applied psychotherapeutic technique, assessments, diagnosis, prognosis, and treatment of premarital, couple,
family, and child relationships, including dysfunctions, healthy functioning, health promotion, and illness
prevention, in a supervised clinical placement that provides supervised fieldwork experience within the scope of
practice of a marriage and family therapist.

(2) For applicants who enrolled in a degree program on or after January 1, 1995, the practicum shall include a
minimum of 150 hours of face-to-face experience counseling individuals, couples, families, or groups.

(3) The practicum hours shall be considered as part of the 48 semester or 72 quarter unit requirement.



(d) As an alternative to meeting the qualifications specified in subdivision (b), the board shall accept as
equivalent degrees those master's or doctor's degrees granted by educational institutions whose degree program
is approved by the Commission on Accreditation for Marriage and Family Therapy Education.

(e) In order to provide an integrated course of study and appropriate professional training, while allowing for
innovation and individuality in the education of marriage and family therapists, a degree program that meets the
educational qualifications for licensure or registration under this section shall do all of the following:

(1) Provide an integrated course of study that trains students generally in the diagnosis, assessment, prognosis,
and treatment of mental disorders.

(2) Prepare students to be familiar with the broad range of matters that may arise within marriage and family
relationships.

(3) Train students specifically in the application of marriage and family relationship counseling principles and
methods.

(4) Encourage students to develop those personal qualities that are intimately related to the counseling situation
such as integrity, sensitivity, flexibility, insight, compassion, and personal presence.

(5) Teach students a variety of effective psychotherapeutic techniques and modalities that may be utilized to
improve, restore, or maintain healthy individual, couple, and family relationships.

(6) Permit an emphasis or specialization that may address any one or more of the unique and complex array of
human problems, symptoms, and needs of Californians served by marriage and family therapists.

(7) Prepare students to be familiar with cross-cultural mores and values, including a familiarity with the wide
range of racial and ethnic backgrounds common among California's population, including, but not limited to,
Blacks, Hispanics, Asians, and Native Americans.

(f) Educational institutions are encouraged to design the practicum required by this section to include marriage
and family therapy experience in low-income and multicultural mental health settings.

(g) This section shall remain in effect only until January 1, 2019, and as of that date is repealed, unless a later
enacted statute, that is enacted before January 1, 2019, deletes or extends that date.
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(a) Each educational institution preparing applicants to qualify for licensure shall notify each of its students by
means of its public documents or otherwise in writing that its degree program is designed to meet the
requirements of Sections 4980.37 and 4980.40, and shall certify to the board that it has so notified its students.

(b) In addition to all of the other requirements for licensure, each applicant shall submit to the board a
certification by the chief academic officer, or his or her designee, of the applicant's educational institution that
the applicant has fulfilled the requirements enumerated in Sections 4980.37 and 4980.40, and subdivisions (d)
and (e) of Section 4980.41.
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(a) Each educational institution preparing applicants to qualify for registration or licensure shall notify each of



its students by means of its public documents or otherwise in writing that its degree program is designed to
meet the requirements of Section 4980.36 or 4980.37, and shall certify to the board that it has so notified its
students.

(b) An applicant for registration or licensure shall submit to the board a certification by the applicant's
educational institution that the institution's required curriculum for graduation and any associated coursework
completed by the applicant does one of the following:

(1) Meets all of the requirements set forth in Section 4980.36.

(2) Meets all of the requirements set forth in Section 4980.37 and paragraphs (4) and (5) of subdivision (a) of
Section 4980.41.
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Stats.2009, c. 26 (S.B.33), § 7.)

Historical Notes

Historical And Statutory Notes

2007 Legislation
For cost reimbursement provisions relating to Stats.2007, c. 588 (S.B.1048), see Historical and Statutory

Notes under Business and Professions Code § 337.

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 4980.03.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
2003 Main Volume

Collateral References:

Cal Jur 3d Heal Art §176

§ 4980.39. Graduate study coursework in aging and long-term care; assessment, reporting, and treatment
of elder and dependent adult abuse and neglect; program contents; minimum contact hours 

     •     Historical Notes     •     Research References

(a) An applicant for licensure whose education qualifies him or her under Section 4980.37 shall complete, as a
condition of licensure, a minimum of 10 contact hours of coursework in aging and long-term care, which may
include, but is not limited to, the biological, social, and psychological aspects of aging.  On and after January 1,
2012, this coursework shall include instruction on the assessment and reporting of, as well as treatment related
to, elder and dependent adult abuse and neglect.

(b) Coursework taken in fulfillment of other educational requirements for licensure pursuant to this chapter, or
in a separate course of study, may, at the discretion of the board, fulfill the requirements of this section.

(c) In order to satisfy the coursework requirement of this section, the applicant shall submit to the board a
certification from the chief academic officer of the educational institution from which the applicant graduated



stating that the coursework required by this section is included within the institution's required curriculum for
graduation, or within the coursework, that was completed by the applicant.

(d) The board shall not issue a license to the applicant until the applicant has met the requirements of this
section.

(e) This section shall remain in effect only until January 1, 2019, and as of that date is repealed, unless a later
enacted statute, that is enacted before January 1, 2019, deletes or extends that date.
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(a) A licensee who began graduate study prior to January 1, 2004, shall complete a three-hour continuing
education course in aging and long-term care during his or her first renewal period after the operative date of
this section and shall submit to the board evidence, acceptable to the board, of the person's satisfactory
completion of the course.

(b) The course shall include, but is not limited to, the biological, social, and psychological aspects of aging.

(c) A person seeking to meet the requirements of subdivision (a) of this section may submit to the board a
certificate evidencing completion of equivalent courses in aging and long-term care taken prior to the operative
date of this section, or proof of equivalent teaching or practice experience.  The board, in its discretion, may
accept that certification as meeting the requirements of this section.

(d) The board may not renew an applicant's license until the applicant has met the requirements of this section.

(e) Continuing education courses taken pursuant to this section shall be applied to the 36 hours of approved
continuing education required in Section 4980.54.

(f) This section shall become operative on January 1, 2005.
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Education Code § 51280 et seq.

Standards and guidelines for a curriculum in gerontology and geriatrics in higher education, see
Education Code § 66085, et seq.
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To qualify for a license, an applicant shall have all the following qualifications:

(a) Applicants shall possess a doctor's or master's degree in marriage, family, and child counseling, marital and
family therapy, psychology, clinical psychology, counseling psychology, or counseling with an emphasis in
either marriage, family, and child counseling or marriage and family therapy, obtained from a school, college,
or university accredited by the Western Association of Schools and Colleges, or approved by the Bureau for
Private Postsecondary and Vocational Education.  The board has the authority to make the final determination
as to whether a degree meets all requirements, including, but not limited to, course requirements, regardless of
accreditation or approval.  In order to qualify for licensure pursuant to this subdivision, a doctor's or master's
degree program shall be a single, integrated program primarily designed to train marriage and family therapists
and shall contain no less than 48 semester or 72 quarter units of instruction.  The instruction shall include no
less than 12 semester units or 18 quarter units of coursework in the areas of marriage, family, and child
counseling, and marital and family systems approaches to treatment.

The coursework shall include all of the following areas:

(1) The salient theories of a variety of psychotherapeutic orientations directly related to marriage and family
therapy, and marital and family systems approaches to treatment.

(2) Theories of marriage and family therapy and how they can be utilized in order to intervene therapeutically
with couples, families, adults, children, and groups.

(3) Developmental issues and life events from infancy to old age and their effect upon individuals, couples, and
family relationships.  This may include coursework that focuses on specific family life events and the
psychological, psychotherapeutic, and health implications that arise within couples and families, including, but
not limited to, childbirth, child rearing, childhood, adolescence, adulthood, marriage, divorce, blended families,
stepparenting, and geropsychology.

(4) A variety of approaches to the treatment of children.

The board shall, by regulation, set forth the subjects of instruction required in this subdivision.

(b)(1) In addition to the 12 semester or 18 quarter units of coursework specified above, the doctor's or master's
degree program shall contain not less than six semester or nine quarter units of supervised practicum in applied
psychotherapeutic techniques, assessment, diagnosis, prognosis, and treatment of premarital, couple, family,
and child relationships, including dysfunctions, healthy functioning, health promotion, and illness prevention, in
a supervised clinical placement that provides supervised fieldwork experience within the scope of practice of a
marriage and family therapist.

(2) For applicants who enrolled in a degree program on or after January 1, 1995, the practicum shall include a
minimum of 150 hours of face-to-face experience counseling individuals, couples, families, or groups.

(3) The practicum hours shall be considered as part of the 48 semester or 72 quarter unit requirement.

(c) As an alternative to meeting the qualifications specified in subdivision (a), the board shall accept as
equivalent degrees, those master's or doctor's degrees granted by educational institutions whose degree program



is approved by the Commission on Accreditation for Marriage and Family Therapy Education.

(d) All applicants shall, in addition, complete the coursework or training specified in Section 4980.41.

(e) All applicants shall be at least 18 years of age.

(f) All applicants shall have at least two years of experience that meet the requirements of Section 4980.43.

(g) The applicant shall pass a board administered written or oral examination or both types of examinations,
except that an applicant who passed a written examination and who has not taken and passed an oral
examination shall instead be required to take and pass a clinical vignette written examination.

(h) The applicant shall not have committed acts or crimes constituting grounds for denial of licensure under
Section 480.  The board shall not issue a registration or license to any person who has been convicted of a crime
in this or another state or in a territory of the United States that involves sexual abuse of children or who is
required to register pursuant to Section 290 of the Penal Code or the equivalent in another state or territory.

(i) An applicant for licensure trained in an educational institution outside the United States shall demonstrate to
the satisfaction of the board that he or she possesses a qualifying degree that is equivalent to a degree earned
from a school, college, or university accredited by the Western Association of Schools and Colleges, or
approved by the Bureau of Private Postsecondary and Vocational Education.  These applicants shall provide the
board with a comprehensive evaluation of the degree performed by a foreign credential evaluation service that
is a member of the National Association of Credential Evaluation Services (NACES), and shall provide any
other documentation the board deems necessary.

CREDIT(S)
(Added by Stats.1995, c. 758 (A.B.446), § 6.5, operative Jan. 1, 1997.  Amended by Stats.1996, c. 829
(A.B.3473), § 86, operative Jan. 1, 1997; Stats.1998, c. 879 (S.B.2238), § 4.5; Stats.2001, c. 728 (S.B.724), §
36; Stats.2002, c. 1013 (S.B.2026), § 21; Stats.2003, c. 874 (S.B.363),§ 7; Stats.2004, c. 909 (S.B.136), § 10,
eff. Sept. 30, 2004; Stats.2005, c. 658 (S.B.229), § 17; Stats.2007, c. 588 (S.B.1048), § 58.)

Historical Notes

Historical And Statutory Notes

2004 Legislation
For severability and urgency effective provisions of Stats.2004, c. 909 (S.B.136), see Historical and

Statutory Notes under Business and Professions Code § 144.
2007 Legislation
For cost reimbursement provisions relating to Stats.2007, c. 588 (S.B.1048), see Historical and Statutory

Notes under Business and Professions Code § 337.
2003 Main Volume
Section 1 of Stats.1995, c. 327, provided for the amendment of § 4980.40.  Subordination of legislation

by Stats.1995, c. 758 (A.B.446), with specified exceptions, see Historical and Statutory Notes under
Business and Professions Code § 1247.6.

Former § 4980.40 was amended by Stats.1993, c. 1054 (A.B.1885), § 6; Stats.1994, c. 474 (A.B.2956),
§ 1; Stats.1995, c. 327 (A.B.610), § 1; and Stats.1995, c. 758 (A.B.446), § 6, and was repealed by its
own terms, operative Jan. 1, 1997.  See this section.

Derivation: Former § 4980.40, added by Stats.1986, c. 1365, § 4, amended by Stats.1987, c. 56, § 3;
Stats.1987, c. 738, § 2; Stats.1988, c. 1448, § 2.3; Stats.1993, c. 1054, § 6; Stats.1994, c. 474, § 1;
Stats.1995, c. 327, § 1; Stats.1995, c. 758, § 6.

Research References



Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 4980.03.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Consent by minor to diagnosis or treatment of drug and alcohol abuse, "professional person" defined

to include marriage and family therapist registered interns, see Family Code § 6929.
Criminal conviction, suspension or revocation of license, board authority, see Business and

Professions Code § 490.
Health facilities, licenses and permits, requirements for issuance, see Health and Safety Code §

1277.
Medical treatment, consent by minor, mental health treatment or counseling services, see Family

Code § 6924.
Patient access to health records, representative of minor, mental health records, see Health and

Safety Code § 123115.
Persons with education and experience gained outside California, requirements, see Business and

Professions Code § 4980.90.
Practicing without license, registration, or certificate, offense punishable as a misdemeanor, see

Business and Professions Code § 16240.
Psychotherapist-patient privilege, see Evidence Code § 1010.
Training for child abuse assessment and reporting, licensing prerequisites, see Business and

Professions Code § 28.

Code Of Regulations References

Examinations, content and requirements, see 16 Cal. Code of Regs. § 1829.
Licensed Marriage, Family, and Child Counselor, defined, see 22 Cal. Code of Regs. § 79543.
Requirements for degrees from educational institutions approved by the bureau for private

postsecondary and vocational education, see 16 Cal. Code of Regs. § 1832.5.
Supervision of experience gained outside of California, see 16 Cal. Code of Regs. § 1833.2.
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Clergy malpractice after Nally: "Touch not my anointed, and to my prophets do no harm."  Martin R.
Bartel, 35 Vill.L. Rev. 535 (1990).

Opportunity lost: How law school disappoints law students, the public, and the legal profession.
Jason M. Dolin, 44 Cal. W. L. Rev. 219 (2007).

Review of Selected 2009 California Legislation (Chapter 23: Extending qualified immunity to
marriage and family therapy schools).  Alexis Klein, 40 McGeorge L. Rev. 315 (2009).
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Collateral References:

Witkin, Summary (9th ed) H & W §20
Witkin, Evidence (3d ed) §1203
Cal Jur 3d Heal Art §§176, 178, 179

Notes Of Decisions

Advertising 2
Evidence 3
Validity of prior law 1

1. Validity of prior law



Marriage and family counseling licensing statute (§ 17804, repealed) provision that qualifications for
counseling license include master's degree obtained from college or university accredited by private
accreditation associations did not condone impermissible delegation of legislative function. Packer v. Board of
Behavioral Science Examiners (App. 2 Dist. 1975) 125 Cal.Rptr. 96, 52 Cal.App.3d 190. Constitutional Law

 2425(3); Health  136

2. Advertising

Regulation declaring that "improper advertising" in connection with marriage, family and child counseling
includes employment of any degree obtained from school not accredited by any accrediting agency accepted by
board of behavioral sciences or any honorary degree is invalid as applied to individuals who had received or
may hereafter receive Ph.D. degree from plaintiff, a college unaccredited by the board, and regulation that
"improper advertising" includes any statement in advertising which would or might tend to mislead public as to
individual's competence, education, qualifications or experience is invalid as applied to degree holders because
of their use of such degree. College of Psychological and Social Studies v. Board of Behavioral Science
Examiners of Dept. of Consumer Affairs (App. 2 Dist. 1974) 116 Cal.Rptr. 128, 41 Cal.App.3d 367. Health

 193

3. Evidence

On petition for writ of mandate to require board of behavioral science examiners to restore psychologist's
marriage, family, and child counseling license, evidence established that license was originally issued solely by
error and that psychologist did not qualify for license. Packer v. Board of Behavioral Science Examiners (App.
2 Dist. 1975) 125 Cal.Rptr. 96, 52 Cal.App.3d 190. Mandamus  168(4)
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To qualify for a license, an applicant shall have all of the following qualifications:

(a) Meet the educational requirements of Section 4980.36 or both Sections 4980.37 and 4980.41, as applicable.

(b) Be at least 18 years of age.

(c) Have at least two years of experience that meet the requirements of Section 4980.43.

(d) Pass a board administered written or oral examination or both types of examinations, except that an
applicant who passed a written examination and who has not taken and passed an oral examination shall instead
be required to take and pass a clinical vignette written examination.

(e) Not have committed acts or crimes constituting grounds for denial of licensure under Section 480.  The
board shall not issue a registration or license to any person who has been convicted of a crime in this or another
state or in a territory of the United States that involves sexual abuse of children or who is required to register
pursuant to Section 290 of the Penal Code or the equivalent in another state or territory.

CREDIT(S)
(Added by Stats.1995, c. 758 (A.B.446), § 6.5, operative Jan. 1, 1997.  Amended by Stats.1996, c. 829
(A.B.3473), § 86, operative Jan. 1, 1997; Stats.1998, c. 879 (S.B.2238), § 4.5; Stats.2001, c. 728 (S.B.724), §
36; Stats.2002, c. 1013 (S.B.2026), § 21; Stats.2003, c. 874 (S.B.363),§ 7; Stats.2004, c. 909 (S.B.136), § 10,
eff. Sept. 30, 2004; Stats.2005, c. 658 (S.B.229), § 17; Stats.2007, c. 588 (S.B.1048), § 58; Stats.2009, c. 26
(S.B.33), § 9.)
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For severability and urgency effective provisions of Stats.2004, c. 909 (S.B.136), see Historical and
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Section 1 of Stats.1995, c. 327, provided for the amendment of § 4980.40.  Subordination of legislation

by Stats.1995, c. 758 (A.B.446), with specified exceptions, see Historical and Statutory Notes under
Business and Professions Code § 1247.6.

Former § 4980.40 was amended by Stats.1993, c. 1054 (A.B.1885), § 6; Stats.1994, c. 474 (A.B.2956),
§ 1; Stats.1995, c. 327 (A.B.610), § 1; and Stats.1995, c. 758 (A.B.446), § 6, and was repealed by its
own terms, operative Jan. 1, 1997.  See this section.

Derivation: Former § 4980.40, added by Stats.1986, c. 1365, § 4, amended by Stats.1987, c. 56, § 3;
Stats.1987, c. 738, § 2; Stats.1988, c. 1448, § 2.3; Stats.1993, c. 1054, § 6; Stats.1994, c. 474, § 1;
Stats.1995, c. 327, § 1; Stats.1995, c. 758, § 6.
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"Board" defined for purposes of this Chapter, see Business and Professions Code § 4980.03.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Consent by minor to diagnosis or treatment of drug and alcohol abuse, "professional person" defined

to include marriage and family therapist registered interns, see Family Code § 6929.
Criminal conviction, suspension or revocation of license, board authority, see Business and
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Health facilities, licenses and permits, requirements for issuance, see Health and Safety Code §

1277.
Medical treatment, consent by minor, mental health treatment or counseling services, see Family
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Patient access to health records, representative of minor, mental health records, see Health and

Safety Code § 123115.
Persons with education and experience gained outside California, requirements, see Business and

Professions Code § 4980.90.
Practicing without license, registration, or certificate, offense punishable as a misdemeanor, see

Business and Professions Code § 16240.
Psychotherapist-patient privilege, see Evidence Code § 1010.
Training for child abuse assessment and reporting, licensing prerequisites, see Business and

Professions Code § 28.
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Supervision of experience gained outside of California, see 16 Cal. Code of Regs. § 1833.2.
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Bartel, 35 Vill.L. Rev. 535 (1990).
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Witkin, Summary (9th ed) H & W §20
Witkin, Evidence (3d ed) §1203
Cal Jur 3d Heal Art §§176, 178, 179
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Advertising 2
Evidence 3
Validity of prior law 1

1. Validity of prior law

Marriage and family counseling licensing statute (§ 17804, repealed) provision that qualifications for
counseling license include master's degree obtained from college or university accredited by private
accreditation associations did not condone impermissible delegation of legislative function. Packer v. Board of
Behavioral Science Examiners (App. 2 Dist. 1975) 125 Cal.Rptr. 96, 52 Cal.App.3d 190. Constitutional Law

 2425(3); Health  136

2. Advertising

Regulation declaring that "improper advertising" in connection with marriage, family and child counseling
includes employment of any degree obtained from school not accredited by any accrediting agency accepted by
board of behavioral sciences or any honorary degree is invalid as applied to individuals who had received or
may hereafter receive Ph.D. degree from plaintiff, a college unaccredited by the board, and regulation that
"improper advertising" includes any statement in advertising which would or might tend to mislead public as to
individual's competence, education, qualifications or experience is invalid as applied to degree holders because
of their use of such degree. College of Psychological and Social Studies v. Board of Behavioral Science
Examiners of Dept. of Consumer Affairs (App. 2 Dist. 1974) 116 Cal.Rptr. 128, 41 Cal.App.3d 367. Health

 193

3. Evidence

On petition for writ of mandate to require board of behavioral science examiners to restore psychologist's
marriage, family, and child counseling license, evidence established that license was originally issued solely by
error and that psychologist did not qualify for license. Packer v. Board of Behavioral Science Examiners (App.
2 Dist. 1975) 125 Cal.Rptr. 96, 52 Cal.App.3d 190. Mandamus  168(4)

§ 4980.40.5. Marriage and family therapist or intern; licensure requirements 

     •     Research References

(a) A doctoral or master's degree in marriage, family, and child counseling, marital and family therapy,
psychology, clinical psychology, counseling psychology, or counseling with an emphasis in either marriage,



family, and child counseling, or marriage and family therapy, obtained from a school, college, or university
approved by the Bureau for Private Postsecondary and Vocational Education as of June 30, 2007, shall be
considered by the board to meet the requirements necessary for licensure as a marriage and family therapist and
for registration as a marriage and family therapist intern provided that the degree is conferred on or before July
1, 2010.

(b) As an alternative to meeting the qualifications specified in subdivision (a) of Section 4980.40, the board
shall accept as equivalent degrees those doctoral or master's degrees that otherwise meet the requirements of
this chapter and are conferred by educational institutions accredited by any of the following associations:

(1) Northwest Commission on Colleges and Universities.

(2) Middle States Association of Colleges and Secondary Schools.

(3) New England Association of Schools and Colleges.

(4) North Central Association of Colleges and Secondary Schools.

(5) Southern Association of Colleges and Schools.

CREDIT(S)
(Added by Stats.2008, c. 489 (A.B.1897), § 1.  Amended by Stats.2010, c. 653 (S.B.1489), § 37.)
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Requirements for degrees from educational institutions approved by the bureau for private
postsecondary and vocational education, see 16 Cal. Code of Regs. § 1832.5.
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All applicants for licensure shall complete the following coursework or training in order to be eligible to sit for
the licensing examinations as specified in subdivision (g) of Section 4980.40:

(a) A two semester or three quarter unit course in California law and professional ethics for marriage and family
therapists, which shall include, but not be limited to, the following areas of study:

(1) Contemporary professional ethics and statutory, regulatory, and decisional laws that delineate the
profession's scope of practice.

(2) The therapeutic, clinical, and practical considerations involved in the legal and ethical practice of marriage
and family therapy, including family law.

(3) The current legal patterns and trends in the mental health profession.

(4) The psychotherapist/patient privilege, confidentiality, the patient dangerous to self or others, and the
treatment of minors with and without parental consent.

(5) A recognition and exploration of the relationship between a practitioner's sense of self and human values
and his or her professional behavior and ethics.

This course may be considered as part of the 48 semester or 72 quarter unit requirements contained in Section
4980.40.



(b) A minimum of seven contact hours of training or coursework in child abuse assessment and reporting as
specified in Section 28 and any regulations promulgated thereunder.

(c) A minimum of 10 contact hours of training or coursework in human sexuality as specified in Section 25, and
any regulations promulgated thereunder.  When coursework in a master's or doctor's degree program is acquired
to satisfy this requirement, it shall be considered as part of the 48 semester or 72 quarter unit requirement
contained in Section 4980.40.

(d) For persons who began graduate study on or after January 1, 1986, a master's or doctor's degree qualifying
for licensure shall include specific instruction in alcoholism and other chemical substance dependency as
specified by regulation.  When coursework in a master's or doctor's degree program is acquired to satisfy this
requirement, it shall be considered as part of the 48 semester or 72 quarter unit requirement contained in
Section 4980.40.

(e) For persons who began graduate study during the period commencing on January 1, 1995, and ending on
December 31, 2003, a master's or doctor's degree qualifying for licensure shall include coursework in spousal or
partner abuse assessment, detection, and intervention.  For persons who began graduate study on or after
January 1, 2004, a master's or doctor's degree qualifying for licensure shall include a minimum of 15 contact
hours of coursework in spousal or partner abuse assessment, detection, and intervention strategies, including
knowledge of community resources, cultural factors, and same gender abuse dynamics.  Coursework required
under this subdivision may be satisfactory if taken either in fulfillment of other educational requirements for
licensure or in a separate course.  The requirement for coursework shall be satisfied by, and the board shall
accept in satisfaction of the requirement, a certification from the chief academic officer of the educational
institution from which the applicant graduated that the required coursework is included within the institution's
required curriculum for graduation.

(f) For persons who began graduate study on or after January 1, 2001, an applicant shall complete a minimum
of a two semester or three quarter unit survey course in psychological testing.  When coursework in a master's
or doctor's degree program is acquired to satisfy this requirement, it may be considered as part of the 48
semester or 72 quarter unit requirement of Section 4980.40.

(g) For persons who began graduate study on or after January 1, 2001, an applicant shall complete a minimum
of a two semester or three quarter unit survey course in psychopharmacology.  When coursework in a master's
or doctor's degree program is acquired to satisfy this requirement, it may be considered as part of the 48
semester or 72 quarter unit requirement of Section 4980.40.

(h) The requirements added by subdivisions (f) and (g) are intended to improve the educational qualifications
for licensure in order to better prepare future licentiates for practice, and are not intended in any way to expand
or restrict the scope of licensure for marriage and family therapists.

CREDIT(S)
(Added by Stats.1986, c. 1365, § 4.  Amended by Stats.1987, c. 738, § 3; Stats.1993, c. 1234 (A.B.890), § 9;
Stats.1999, c. 406 (A.B.253), § 1; Stats.2001, c. 435 (S.B.349), § 14; Stats.2002, c. 481 (S.B.564), § 4;
Stats.2003, c. 874 (S.B.363), § 8.)
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For Governor's signing message regarding Stats.2002, c. 481 (S.B.564), see Historical and Statutory

Notes under Business and Professions Code § 2914.
Former § 4980.41, added by Stats.1983, c. 928, § 5, amended by Stats.1984, c. 1149, § 6, relating to

subjects of instruction in master's and doctor's degrees, was repealed by Stats.1986, c. 1365, § 3.



Derivation: Former § 4980.41, added by Stats.1983, c. 928, § 5, amended by Stats.1984, c. 1149, § 6.
Former § 17804.1, added by Stats.1977, c. 1244, p. 4217, § 6.

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 4980.03.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Criminal conviction, suspension or revocation of license, board authority, see Business and

Professions Code § 490.
"Licentiate" defined for purposes of this Code, see Business and Professions Code § 23.8.
Practice of marriage and family therapy, application of principles and methods, see Business and

Professions Code § 4980.02.
Practicing without license, registration, or certificate, offense punishable as a misdemeanor, see

Business and Professions Code § 16240.
Reciprocity, equivalent requirements, see Business and Professions Code § 4980.80.
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Licensed Marriage, Family, and Child Counselor, defined, see 22 Cal. Code of Regs. § 79543.
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(a) An applicant for licensure whose education qualifies him or her under Section 4980.37 shall complete the
following coursework or training in order to be eligible to sit for the licensing examinations as specified in
subdivision (d) of Section 4980.40:

(1) A two semester or three quarter unit course in California law and professional ethics for marriage and family
therapists, which shall include, but not be limited to, the following areas of study:

(A) Contemporary professional ethics and statutory, regulatory, and decisional laws that delineate the
profession's scope of practice.

(B) The therapeutic, clinical, and practical considerations involved in the legal and ethical practice of marriage
and family therapy, including family law.

(C) The current legal patterns and trends in the mental health profession.

(D) The psychotherapist-patient privilege, confidentiality, the patient dangerous to self or others, and the
treatment of minors with and without parental consent.

(E) A recognition and exploration of the relationship between a practitioner's sense of self and human values
and his or her professional behavior and ethics.

This course may be considered as part of the 48 semester or 72 quarter unit requirements contained in Section
4980.37.

(2) A minimum of seven contact hours of training or coursework in child abuse assessment and reporting as



specified in Section 28 and any regulations promulgated thereunder.

(3) A minimum of 10 contact hours of training or coursework in human sexuality as specified in Section 25, and
any regulations promulgated thereunder.  When coursework in a master's or doctor's degree program is acquired
to satisfy this requirement, it shall be considered as part of the 48 semester or 72 quarter unit requirement
contained in Section 4980.37.

(4) For persons who began graduate study on or after January 1, 1986, a master's or doctor's degree qualifying
for licensure shall include specific instruction in alcoholism and other chemical substance dependency as
specified by regulation.  When coursework in a master's or doctor's degree program is acquired to satisfy this
requirement, it shall be considered as part of the 48 semester or 72 quarter unit requirement contained in
Section 4980.37.

(5) For persons who began graduate study during the period commencing on January 1, 1995, and ending on
December 31, 2003, a master's or doctor's degree qualifying for licensure shall include coursework in spousal or
partner abuse assessment, detection, and intervention.  For persons who began graduate study on or after
January 1, 2004, a master's or doctor's degree qualifying for licensure shall include a minimum of 15 contact
hours of coursework in spousal or partner abuse assessment, detection, and intervention strategies, including
knowledge of community resources, cultural factors, and same gender abuse dynamics.  Coursework required
under this paragraph may be satisfactory if taken either in fulfillment of other educational requirements for
licensure or in a separate course.  The requirement for coursework shall be satisfied by, and the board shall
accept in satisfaction of the requirement, a certification from the chief academic officer of the educational
institution from which the applicant graduated that the required coursework is included within the institution's
required curriculum for graduation.

(6) For persons who began graduate study on or after January 1, 2001, an applicant shall complete a minimum
of a two semester or three quarter unit survey course in psychological testing.  When coursework in a master's
or doctor's degree program is acquired to satisfy this requirement, it may be considered as part of the 48
semester or 72 quarter unit requirement of Section 4980.37.

(7) For persons who began graduate study on or after January 1, 2001, an applicant shall complete a minimum
of a two semester or three quarter unit survey course in psychopharmacology.  When coursework in a master's
or doctor's degree program is acquired to satisfy this requirement, it may be considered as part of the 48
semester or 72 quarter unit requirement of Section 4980.37.

(8) The requirements added by paragraphs (6) and (7) are intended to improve the educational qualifications for
licensure in order to better prepare future licentiates for practice and are not intended in any way to expand or
restrict the scope of practice for marriage and family therapists.

(b) This section shall remain in effect only until January 1, 2019, and as of that date is repealed, unless a later
enacted statute, that is enacted before January 1, 2019, deletes or extends that date.

CREDIT(S)
(Added by Stats.1986, c. 1365, § 4.  Amended by Stats.1987, c. 738, § 3; Stats.1993, c. 1234 (A.B.890), § 9;
Stats.1999, c. 406 (A.B.253), § 1; Stats.2001, c. 435 (S.B.349), § 14; Stats.2002, c. 481 (S.B.564), § 4;
Stats.2003, c. 874 (S.B.363), § 8; Stats.2009, c. 26 (S.B.33), § 10.)
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For repeal of this section, see its terms.
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"Board" defined for purposes of this Chapter, see Business and Professions Code § 4980.03.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Criminal conviction, suspension or revocation of license, board authority, see Business and

Professions Code § 490.
"Licentiate" defined for purposes of this Code, see Business and Professions Code § 23.8.
Practice of marriage and family therapy, application of principles and methods, see Business and

Professions Code § 4980.02.
Practicing without license, registration, or certificate, offense punishable as a misdemeanor, see

Business and Professions Code § 16240.
Reciprocity, equivalent requirements, see Business and Professions Code § 4980.80.
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Licensed Marriage, Family, and Child Counselor, defined, see 22 Cal. Code of Regs. § 79543.
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(a) Trainees performing services in any work setting specified in subdivision (e) of Section 4980.43 may
perform those activities and services as a trainee, provided that the activities and services constitute part of the
trainee's supervised course of study and that the person is designated by the title "trainee."  Trainees may gain
hours of experience outside the required practicum.  Those hours shall be subject to the requirements of
subdivision (b) and to the other requirements of this chapter.

(b) On and after January 1, 1995, all hours of experience gained as a trainee shall be coordinated between the
school and the site where the hours are being accrued.  The school shall approve each site and shall have a
written agreement with each site that details each party's responsibilities, including the methods by which
supervision shall be provided.  The agreement shall provide for regular progress reports and evaluations of the
student's performance at the site.  If an applicant has gained hours of experience while enrolled in an institution
other than the one that confers the qualifying degree, it shall be the applicant's responsibility to provide to the
board satisfactory evidence that those hours of trainee experience were gained in compliance with this section.

CREDIT(S)
(Added by Stats.1993, c. 1054 (A.B.1885), § 8.)
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2003 Main Volume
Former § 4980.42, added by Stats.1986, c. 1365, § 4, amended by Stats.1987, c. 738, § 4, deriving from

former § 4980.42, added by Stats.1983, c. 928, § 5; former § 17804.2, added by Stats.1977, c. 1244,
p. 4217, § 7, relating to professional enrichment activities and psychotherapy, was repealed by
Stats.1993, c. 1054, (A.B.1885), § 7.  See Business and Professions Code § 4980.43.

Former § 4980.42, added by Stats.1983, c. 928, § 5, relating to similar subject matter, was repealed by
Stats.1986, c. 1365, § 3.

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 4980.03.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Criminal conviction, suspension or revocation of license, board authority, see Business and

Professions Code § 490.
Practicing without license, registration, or certificate, offense punishable as a misdemeanor, see

Business and Professions Code § 16240.
Trainees, see Business and Professions Code § 4980.03.
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Supervision of experience gained outside of California, see 16 Cal. Code of Regs. § 1833.2.
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§ 4980.43. Professional experience; supervision; credit; registration; remuneration; place of service;
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(a) Prior to applying for licensure examinations, each applicant shall complete experience that shall comply
with the following:

(1) A minimum of 3,000 hours completed during a period of at least 104 weeks.

(2) Not more than 40 hours in any seven consecutive days.

(3) Not less than 1,700 hours of supervised experience completed subsequent to the granting of the qualifying
master's or doctoral degree.

(4) Not more than 1,300 hours of supervised experience obtained prior to completing a master's or doctoral
degree.

The applicant shall not be credited with more than 750 hours of counseling and direct supervisor contact prior
to completing the master's or doctoral degree.

(5) No hours of experience may be gained prior to completing either 12 semester units or 18 quarter units of
graduate instruction and becoming a trainee except for personal psychotherapy.



(6) No hours of experience may be gained more than six years prior to the date the application for examination
eligibility was filed, except that up to 500 hours of clinical experience gained in the supervised practicum
required by subdivision (c) of Section 4980.37 and subparagraph (B) of paragraph (1) of subdivision (d) of
Section 4980.36 shall be exempt from this six-year requirement.

(7) Not more than a combined total of 1,250 hours of experience in the following:

(A) Direct supervisor contact.

(B) Professional enrichment activities.  For purposes of this chapter, "professional enrichment activities"
include the following:

(i) Workshops, seminars, training sessions, or conferences directly related to marriage and family therapy
attended by the applicant that are approved by the applicant's supervisor.  An applicant shall have no more than
250 hours of verified attendance at these workshops, seminars, training sessions, or conferences.

(ii) Participation by the applicant in personal psychotherapy, which includes group, marital or conjoint, family,
or individual psychotherapy by an appropriately licensed professional.  An applicant shall have no more than
100 hours of participation in personal psychotherapy.  The applicant shall be credited with three hours of
experience for each hour of personal psychotherapy.

(C) Client centered advocacy.

(8) Not more than 500 hours of experience providing group therapy or group counseling.

(9) Not more than 250 hours of experience administering and evaluating psychological tests, writing clinical
reports, writing progress notes, or writing process notes.

(10) Not less than 500 total hours of experience in diagnosing and treating couples, families, and children.  For
up to 150 hours of treating couples and families in conjoint therapy, the applicant shall be credited with two
hours of experience for each hour of therapy provided.

(11) Not more than 375 hours of experience providing personal psychotherapy, crisis counseling, or other
counseling services via telemedicine in accordance with Section 2290.5.

(12) It is anticipated and encouraged that hours of experience will include working with elders and dependent
adults who have physical or mental limitations that restrict their ability to carry out normal activities or protect
their rights.

This subdivision shall only apply to hours gained on and after January 1, 2010.

(b) All applicants, trainees, and registrants shall be at all times under the supervision of a supervisor who shall
be responsible for ensuring that the extent, kind, and quality of counseling performed is consistent with the
training and experience of the person being supervised, and who shall be responsible to the board for
compliance with all laws, rules, and regulations governing the practice of marriage and family therapy.
Supervised experience shall be gained by interns and trainees either as an employee or as a volunteer.  The
requirements of this chapter regarding gaining hours of experience and supervision are applicable equally to
employees and volunteers.  Experience shall not be gained by interns or trainees as an independent contractor.

(1) If employed, an intern shall provide the board with copies of the corresponding W-2 tax forms for each year
of experience claimed upon application for licensure.

(2) If volunteering, an intern shall provide the board with a letter from his or her employer verifying the intern's
employment as a volunteer upon application for licensure.

(c) Supervision shall include at least one hour of direct supervisor contact in each week for which experience is
credited in each work setting, as specified:



(1) A trainee shall receive an average of at least one hour of direct supervisor contact for every five hours of
client contact in each setting.

(2) An individual supervised after being granted a qualifying degree shall receive at least one additional hour of
direct supervisor contact for every week in which more than 10 hours of client contact is gained in each setting.
No more than five hours of supervision, whether individual or group, shall be credited during any single week.

(3) For purposes of this section, "one hour of direct supervisor contact" means one hour per week of
face-to-face contact on an individual basis or two hours per week of face-to-face contact in a group.

(4) Direct supervisor contact shall occur within the same week as the hours claimed.

(5) Direct supervisor contact provided in a group shall be provided in a group of not more than eight
supervisees and in segments lasting no less than one continuous hour.

(6) Notwithstanding paragraph (3), an intern working in a governmental entity, a school, a college, or a
university, or an institution that is both nonprofit and charitable may obtain the required weekly direct
supervisor contact via two-way, real-time videoconferencing.  The supervisor shall be responsible for ensuring
that client confidentiality is upheld.

(7) All experience gained by a trainee shall be monitored by the supervisor as specified by regulation.

(d)(1) A trainee may be credited with supervised experience completed in any setting that meets all of the
following:

(A) Lawfully and regularly provides mental health counseling or psychotherapy.

(B) Provides oversight to ensure that the trainee's work at the setting meets the experience and supervision
requirements set forth in this chapter and is within the scope of practice for the profession as defined in Section
4980.02.

(C) Is not a private practice owned by a licensed marriage and family therapist, a licensed psychologist, a
licensed clinical social worker, a licensed physician and surgeon, or a professional corporation of any of those
licensed professions.

(2) Experience may be gained by the trainee solely as part of the position for which the trainee volunteers or is
employed.

(e)(1) An intern may be credited with supervised experience completed in any setting that meets both of the
following:

(A) Lawfully and regularly provides mental health counseling or psychotherapy.

(B) Provides oversight to ensure that the intern's work at the setting meets the experience and supervision
requirements set forth in this chapter and is within the scope of practice for the profession as defined in Section
4980.02.

(2) An applicant shall not be employed or volunteer in a private practice, as defined in subparagraph (C) of
paragraph (1) of subdivision (d), until registered as an intern.

(3) While an intern may be either a paid employee or a volunteer, employers are encouraged to provide fair
remuneration to interns.

(4) Except for periods of time during a supervisor's vacation or sick leave, an intern who is employed or
volunteering in private practice shall be under the direct supervision of a licensee that has satisfied the
requirements of subdivision (g) of Section 4980.03.  The supervising licensee shall either be employed by and
practice at the same site as the intern's employer, or shall be an owner or shareholder of the private practice.
Alternative supervision may be arranged during a supervisor's vacation or sick leave if the supervision meets



the requirements of this section.

(5) Experience may be gained by the intern solely as part of the position for which the intern volunteers or is
employed.

(f) Except as provided in subdivision (g), all persons shall register with the board as an intern in order to be
credited for postdegree hours of supervised experience gained toward licensure.

(g) Except when employed in a private practice setting, all postdegree hours of experience shall be credited
toward licensure so long as the applicant applies for the intern registration within 90 days of the granting of the
qualifying master's or doctoral degree and is thereafter granted the intern registration by the board.

(h) Trainees, interns, and applicants shall not receive any remuneration from patients or clients, and shall only
be paid by their employers.

(i) Trainees, interns, and applicants shall only perform services at the place where their employers regularly
conduct business, which may include performing services at other locations, so long as the services are
performed under the direction and control of their employer and supervisor, and in compliance with the laws
and regulations pertaining to supervision.  Trainees and interns shall have no proprietary interest in their
employers' businesses and shall not lease or rent space, pay for furnishings, equipment or supplies, or in any
other way pay for the obligations of their employers.

(j) Trainees, interns, or applicants who provide volunteered services or other services, and who receive no more
than a total, from all work settings, of five hundred dollars ($500) per month as reimbursement for expenses
actually incurred by those trainees, interns, or applicants for services rendered in any lawful work setting other
than a private practice shall be considered an employee and not an independent contractor.  The board may
audit applicants who receive reimbursement for expenses, and the applicants shall have the burden of
demonstrating that the payments received were for reimbursement of expenses actually incurred.

(k) Each educational institution preparing applicants for licensure pursuant to this chapter shall consider
requiring, and shall encourage, its students to undergo individual, marital or conjoint, family, or group
counseling or psychotherapy, as appropriate.  Each supervisor shall consider, advise, and encourage his or her
interns and trainees regarding the advisability of undertaking individual, marital or conjoint, family, or group
counseling or psychotherapy, as appropriate.  Insofar as it is deemed appropriate and is desired by the applicant,
the educational institution and supervisors are encouraged to assist the applicant in locating that counseling or
psychotherapy at a reasonable cost.

CREDIT(S)
(Added by Stats.1986, c. 1365, § 4.  Amended by Stats.1987, c. 738, § 5; Stats.1989, c. 772, § 1; Stats.1990, c.
1086 (S.B.2214), § 2; Stats.1992, c. 890 (S.B.1394), § 2; Stats.1993, c. 1054 (A.B.1885), § 9; Stats.1994, c. 116
(S.B.133), § 1; Stats.1996, c. 739 (A.B.3073), § 1; Stats.1997, c. 196 (S.B.650), § 1; Stats.2000, c. 836
(S.B.1554), § 30; Stats.2002, c. 1013 (S.B.2026), § 22; Stats.2003, c. 607 (S.B.1077), § 14; Stats.2004, c. 204
(A.B.2552), § 3; Stats.2005, c. 658 (S.B.229), § 18; Stats.2007, c. 586 (A.B.234), § 2; Stats.2009, c. 26
(S.B.33), § 11; Stats.2010, c. 552 (A.B.2435), § 6; Stats.2010, c. 653 (S.B.1489), § 38.5.)
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2003 Main Volume
The Assembly Daily Journal for the 1993-94 Regular Session, page 4354, contained the following letter

dated 9/9/93 from Assembly Member v. Brown regarding the intent of A.B. 1885 (Stats.1993, c.
1054):

"This letter is to express my understanding of the legislative intent of certain provisions of AB 1885 of
the 1993-94 Regular Session.



"Existing law allows experience to be gained for marriage, family and child counselor licensure in
settings specified in Business and Professions Code sections 4980.43(e) and (f).

"The intent of language found on page 14, lines 19-22 ("Experience shall be gained by interns and
trainees either as an employee or as a volunteer in any allowable work setting specified in this
chapter.') was not to override or negate the provisions for gaining experience in private practices as
contained in Business and Professions Code section 4980.43(f).  Section 4980.43(f) states:

""The experience required by Section 4980.40 may be gained as an intern specified in subdivision (e) of
this section, or when employed in a private practice . . . '

"Section 4980.43(f) further states as a condition of that employment that:
""An intern employed in a private practice setting . . . shall receive fair remuneration from his or her

employer.'
"These separate, private practice experience requirements are not changed by the broader language

contained in Business and Professions Code section 4980.43(b).  The intent of that language was to
include experience gained as an employee (Section 4980.43(f) or as a volunteer (which is permitted
for setting contained in Section 4980.43(e), thus ensuring inclusion of experience gained in all
possible allowable work settings.

"Therefore, as currently stated in law, interns are required to be paid fair remuneration in private
practice, and this requirement will continue with passage of this bill."

2007 Legislation
For cost reimbursement provisions relating to Stats.2007, c. 586 (A.B.234), see Historical and Statutory

Notes under Business and Professions Code § 4980.03.
2010 Legislation
Section 11 of Stats.2010, c. 552 (A.B.2435), provides:
"SEC. 11.  Section 6.5 of this bill incorporates amendments to Section 4980.43 of the Business and

Professions Code proposed by both this bill and SB 1489 [Stats.2010, c. 653].  It shall only become
operative if (1) both bills are enacted and become effective on or before January 1, 2011, (2) each
bill amends Section 4980.43 of the Business and Professions Code, and (3) this bill is enacted after
SB 1489 [Stats.2010, c. 653], in which case Section 6 of this bill shall not become operative."

An amendment of this section by § 6.5 of Stats.2010, c. 552 (A.B.2435), failed to become operative
under the provisions of § 11 of that Act.

Section 62 of Stats.2010, c. 653 (S.B.1489), provides:
"SEC. 62. Section 38.5 of this bill incorporates amendments to Section 4980.43 of the Business and

Professions Code proposed by both this bill and AB 2435 [Stats.2010, c. 552].  It shall only become
operative if (1) both bills are enacted and become effective on or before January 1, 2011, (2) each
bill amends Section 4980.43 of the Business and Professions Code, and (3) this bill is enacted after
AB 2435 [Stats.2010, c. 552], in which case Section 38 of this bill shall not become operative."

An amendment of this section by § 38 of Stats.2010, c. 653 (S.B.1489), failed to become operative
under the provisions of § 62 of that Act.

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

2003 Main Volume
Former Notes
Former § 4980.43, added by Stats.1984, c. 1150, § 1, relating to similar subject matter, was repealed by

Stats.1986, c. 1365, § 3.
Derivation
Former § 4980.43, added by Stats.1984, c. 1150, § 1.
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Board defined for purposes of this Chapter, see Business and Professions Code § 4980.03.
Board defined for purposes of this Code, see Business and Professions Code § 22.
Consent by minor to diagnosis or treatment of drug and alcohol abuse, "professional person" defined

to include marriage and family therapist registered interns, see Family Code § 6929.
Interns and trainees, see Business and Professions Code § 4980.03.

Code Of Regulations References

Licensed clinical social workers corporations, citable offenses, see 16 Cal. Code of Regs. § 1886.40.
Supervision of experience gained outside of California, see 16 Cal. Code of Regs. § 1833.2.

Law Review And Journal Commentaries

Chapter 23: Extending qualified immunity to marriage and family therapy schools.  Alexis Klein, 40
McGeorge L. Rev. 315 (2009).

Review of Selected 1990 California Legislation.  22 Pac. L.J. 398 (1991).
Review of Selected 1992 California Legislation.  24 Pac. L.J. 647 (1993).
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An unlicensed marriage and family therapist intern employed under this chapter shall comply with the
following requirements:

(a) Possess, at a minimum, a master's degree as specified in Section 4980. 36 or 4980.37, as applicable.

(b) Register with the board prior to performing any duties, except as otherwise provided in subdivision (g) of
Section 4980.43.

(c) Inform each client or patient prior to performing any professional services that he or she is unlicensed and
under the supervision of a licensed marriage and family therapist, licensed clinical social worker, licensed
psychologist, or a licensed physician and surgeon certified in psychiatry by the American Board of Psychiatry
and Neurology.

CREDIT(S)
(Added by Stats.1995, c. 327 (A.B.610), § 3, operative Jan. 1, 1999.  Amended by Stats.2000, c. 836
(S.B.1554), § 31; Stats.2001, c. 728 (S.B.724), § 37; Stats.2002, c. 1013 (S.B.2026), § 23; Stats.2003, c. 607
(S.B.1077), § 15; Stats.2004, c. 204 (A.B.2552), § 4; Stats.2007, c. 588 (S.B.1048), § 59; Stats.2009, c. 26
(S.B.33), § 12; Stats.2010, c. 328 (S.B.1330), § 11.)
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2007 Legislation
For cost reimbursement provisions relating to Stats.2007, c. 588 (S.B.1048), see Historical and Statutory

Notes under Business and Professions Code § 337.
2010 Legislation
Stats.2010, c. 328 (S.B.1330), made nonsubstantive changes to maintain the code.



Subordination of legislation by Stats.2010, c. 328 (S.B.1330), to other 2010 legislation, see Historical
and Statutory Notes under Business and Professions Code § 31.
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Former § 4980.44, amended by Stats.1991, c. 1114 (S.B.899), § 1; Stats.1995, c. 327 (A.B.610), § 2,
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Stats.1986, c. 1365, § 3.
Derivation
Former § 4980.44, added by Stats.1986, c. 1365, § 4, amended by Stats.1987, c. 738, § 6; Stats.1991, c.

1114, § 1; Stats.1995, c. 327, § 2.
Former § 4980.44, added by Stats.1983, c. 928, § 5.
Former § 17804.4, added by Stats.1977, c. 1244, p. 4218, § 9.
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Board defined for purposes of this Chapter, see Business and Professions Code § 4980.03.
Board defined for purposes of this Code, see Business and Professions Code § 22.
Child Abuse and Neglect Reporting Act, mandated reporter, see Penal Code § 11165.7.
Elder Abuse and Dependent Adult Civil Protection Act, health practitioner defined, see Welfare and

Institutions Code § 15610.37.
Interns, see Business and Professions Code § 4980.03.
Psychotherapist-patient privilege, see Evidence Code § 1010.
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Licensed clinical social workers corporations, citable offenses, see 16 Cal. Code of Regs. § 1886.40.
Requirements for degrees from educational institutions approved by the bureau for private

postsecondary and vocational education, see 16 Cal. Code of Regs. § 1832.5.
Supervision of experience gained outside of California, see 16 Cal. Code of Regs. § 1833.2.
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(a) A licensed professional in private practice who has satisfied the requirements of subdivision (g) of Section
4980.03 may supervise or employ, at any one time, no more than two unlicensed marriage and family therapist
registered interns in that private practice.

(b) A marriage and family therapy corporation may employ, at any one time, no more than two registered
interns for each employee or shareholder who has satisfied the requirements of subdivision (g) of Section
4980.03.  In no event shall any corporation employ, at any one time, more than 10 registered interns.  In no
event shall any supervisor supervise, at any one time, more than two registered interns.  Persons who supervise
interns shall be employed full time by the professional corporation and shall be actively engaged in performing



professional services at and for the professional corporation.  Employment and supervision within a marriage
and family therapy corporation shall be subject to all laws and regulations governing experience and
supervision gained in a private practice setting.

CREDIT(S)
(Added by Stats.1986, c. 1365, § 4.  Amended by Stats.1987, c. 738, § 7; Stats.1989, c. 772, § 2; Stats.1992, c.
890 (S.B.1394), § 3; Stats.1993, c. 1054 (A.B.1885), § 10; Stats.1994, c. 146 (A.B.3601), § 5; Stats.1999, c.
657 (A.B.1677), § 1; Stats.2001, c. 435 (S.B.349), § 15; Stats.2002, c. 1013 (S.B.2026), § 24; Stats.2007, c. 586
(A.B.234),§ 3.)

Historical Notes

Historical And Statutory Notes

2007 Legislation
For cost reimbursement provisions relating to Stats.2007, c. 586 (A.B.234), see Historical and Statutory

Notes under Business and Professions Code § 4980.03.
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Stats.1986, c. 1365, § 3.
Derivation: Former § 4980.45, added by Stats.1984, c. 1150, § 2.
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"Board" defined for purposes of this Chapter, see Business and Professions Code § 4980.03.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Interns, see Business and Professions Code § 4980.03.
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Licensed clinical social workers corporations, citable offenses, see 16 Cal. Code of Regs. § 1886.40.
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Review of Selected 1992 California Legislation. 24 Pac.L.J. 647 (1993).
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(a) A licensed professional in private practice who has satisfied the requirements of subdivision (g) of Section
4980.03 may supervise or employ, at any one time, no more than a total of two individuals registered as either a



marriage and family therapist intern or associate clinical social worker in that private practice.

(b) A marriage and family therapy corporation may employ, at any one time, no more than a total of two
individuals registered as either a marriage and family therapist intern or associate clinical social worker for each
employee or shareholder who has satisfied the requirements of subdivision (g) of Section 4980.03.  In no event
shall any corporation employ, at any one time, more than a total of 10 individuals registered as either a marriage
and family therapist intern or associate clinical social worker.  In no event shall any supervisor supervise, at any
one time, more than a total of two individuals registered as either a marriage and family therapist intern or
associate clinical social worker.  Persons who supervise individuals registered as either a marriage and family
therapist intern or associate clinical social worker shall be employed full time by the professional corporation
and shall be actively engaged in performing professional services at and for the professional corporation.
Employment and supervision within a marriage and family therapy corporation shall be subject to all laws and
regulations governing experience and supervision gained in a private practice setting.

CREDIT(S)
(Added by Stats.1986, c. 1365, § 4.  Amended by Stats.1987, c. 738, § 7; Stats.1989, c. 772, § 2; Stats.1992, c.
890 (S.B.1394), § 3; Stats.1993, c. 1054 (A.B.1885), § 10; Stats.1994, c. 146 (A.B.3601), § 5; Stats.1999, c.
657 (A.B.1677), § 1; Stats.2001, c. 435 (S.B.349), § 15; Stats.2002, c. 1013 (S.B.2026), § 24; Stats.2007, c. 586
(A.B.234),§ 3; Stats.2009, c. 307 (S.B.821), § 49.)
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"Board" defined for purposes of this Chapter, see Business and Professions Code § 4980.03.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Interns, see Business and Professions Code § 4980.03.
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Licensed clinical social workers corporations, citable offenses, see 16 Cal. Code of Regs. § 1886.40.
Supervision of experience gained outside of California, see 16 Cal. Code of Regs. § 1833.2.
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Review of Selected 1992 California Legislation. 24 Pac.L.J. 647 (1993).
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Witkin, Summary (9th ed) H & W §20
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Any licensed marriage and family therapist who conducts a private practice under a fictitious business name
shall not use any name that is false, misleading, or deceptive, and shall inform the patient, prior to the
commencement of treatment, of the name and license designation of the owner or owners of the practice.

CREDIT(S)
(Added by Stats.1988, c. 864, § 1.  Amended by Stats.2002, c. 1013 (S.B.2026), § 25.)
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(a) A trainee shall inform each client or patient, prior to performing any professional services, that he or she is
unlicensed and under the supervision of a licensed marriage and family therapist, a licensed clinical social
worker, a licensed psychologist, or a licensed physician certified in psychiatry by the American Board of
Psychiatry and Neurology.

(b) Any person that advertises services performed by a trainee shall include the trainee's name, the supervisor's
license designation or abbreviation, and the supervisor's license number.

CREDIT(S)
(Added by Stats.1989, c. 772, § 4.  Amended by Stats.1993, c. 1054 (A.B.1885), § 12; Stats.2002, c. 1013
(S.B.2026), § 26; Stats.2009, c. 307 (S.B.821), § 50.)
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Notes under Business and Professions Code § 139.
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Trainees, see Business and Professions Code § 4980.03.
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Licensed clinical social workers corporations, citable offenses, see 16 Cal. Code of Regs. § 1886.40.
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§ 4980.50. Examination; issuance or denial of license 
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(a) Every applicant who meets the educational and experience requirements and applies for a license as a
marriage and family therapist shall be examined by the board.  The examinations shall be as set forth in
subdivision (g) of Section 4980.40.  The examinations shall be given at least twice a year at a time and place
and under supervision as the board may determine.  The board shall examine the candidate with regard to his or
her knowledge and professional skills and his or her judgment in the utilization of appropriate techniques and
methods.

(b) The board shall not deny any applicant, who has submitted a complete application for examination,
admission to the licensure examinations required by this section if the applicant meets the educational and
experience requirements of this chapter, and has not committed any acts or engaged in any conduct that would
constitute grounds to deny licensure.

(c) The board shall not deny any applicant, whose application for licensure is complete, admission to the
standard written examination, nor shall the board postpone or delay any applicant's standard written
examination or delay informing the candidate of the results of the standard written examination, solely upon the
receipt by the board of a complaint alleging acts or conduct that would constitute grounds to deny licensure.

(d) If an applicant for examination who has passed the standard written examination is the subject of a
complaint or is under board investigation for acts or conduct that, if proven to be true, would constitute grounds
for the board to deny licensure, the board shall permit the applicant to take the clinical vignette written
examination for licensure, but may withhold the results of the examination or notify the applicant that licensure
will not be granted pending completion of the investigation.

(e) Notwithstanding Section 135, the board may deny any applicant who has previously failed either the
standard written or clinical vignette written examination permission to retake either examination pending
completion of the investigation of any complaints against the applicant.  Nothing in this section shall prohibit
the board from denying an applicant admission to any examination, withholding the results, or refusing to issue
a license to any applicant when an accusation or statement of issues has been filed against the applicant
pursuant to Sections 11503 and 11504 of the Government Code, respectively, or the applicant has been denied
in accordance with subdivision (b) of Section 485.

(f) Notwithstanding any other provision of law, the board may destroy all examination materials two years



following the date of an examination.

(g) On or after January 1, 2002, no applicant shall be eligible to participate in a clinical vignette written
examination if his or her passing score on the standard written examination occurred more than seven years
before.

(h) An applicant who has qualified pursuant to this chapter shall be issued a license as a marriage and family
therapist in the form that the board may deem appropriate.

CREDIT(S)
(Added by Stats.1986, c. 1365, § 4.  Amended by Stats.1987, c. 738, § 8; Stats.1990, c. 1086 (S.B.2214), § 3;
Stats.2000, c. 836 (S.B.1554), § 32; Stats.2001, c. 728 (S.B.724), § 38; Stats.2002, c. 1013 (S.B.2026),§ 27;
Stats.2003, c. 874 (S.B.363), § 9; Stats.2004, c. 909 (S.B.136),§ 11, eff. Sept. 30, 2004.)
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For severability and urgency effective provisions of Stats.2004, c. 909 (S.B.136), see Historical and

Statutory Notes under Business and Professions Code § 144.
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Former § 4980.50, added by Stats.1983, c. 928, § 5, relating to similar subject matter, was repealed by

Stats.1986, c. 1365, § 3.
Derivation: Former § 4980.50, added by Stats.1983, c. 928, § 5.
Former § 17805, added by Stats.1963, c. 1823, p. 3759, § 1, amended by Stats.1965, c. 1506, p. 3540, §

3; Stats.1968, c. 1348, p. 2571, § 16; Stats.1970, c. 1310, p. 2439, § 10; Stats.1977, c. 1244, p. 4218,
§ 11.

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 4980.03.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Health care service plans, plan contract, coverage group contract, see Health and Safety Code §

1373.
Life and disability insurance, mental health coverage in self-insured employee welfare benefit plan,

see Insurance Code § 10177.
Medical reimbursement provisions of disability policies, selection of certificate holder or licensee,

unenforceability of waiver of mental health services coverage, see Insurance Code § 10176.
Selection of California licensed clinical social worker, registered psychiatric-mental health nurse,

advanced practice registered nurse, or marriage, family and child counselor, see Health and
Safety Code § 1373.8.
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(a) Every applicant who meets the educational and experience requirements and applies for a license as a
marriage and family therapist shall be examined by the board.  The examinations shall be as set forth in
subdivision (d) of Section 4980.40.  The examinations shall be given at least twice a year at a time and place
and under supervision as the board may determine.  The board shall examine the candidate with regard to his or
her knowledge and professional skills and his or her judgment in the utilization of appropriate techniques and
methods.

(b) The board shall not deny any applicant, who has submitted a complete application for examination,
admission to the licensure examinations required by this section if the applicant meets the educational and
experience requirements of this chapter, and has not committed any acts or engaged in any conduct that would
constitute grounds to deny licensure.

(c) The board shall not deny any applicant, whose application for licensure is complete, admission to the
standard written examination, nor shall the board postpone or delay any applicant's standard written
examination or delay informing the candidate of the results of the standard written examination, solely upon the
receipt by the board of a complaint alleging acts or conduct that would constitute grounds to deny licensure.

(d) If an applicant for examination who has passed the standard written examination is the subject of a
complaint or is under board investigation for acts or conduct that, if proven to be true, would constitute grounds
for the board to deny licensure, the board shall permit the applicant to take the clinical vignette written
examination for licensure, but may withhold the results of the examination or notify the applicant that licensure
will not be granted pending completion of the investigation.

(e) Notwithstanding Section 135, the board may deny any applicant who has previously failed either the
standard written or clinical vignette written examination permission to retake either examination pending
completion of the investigation of any complaints against the applicant.  Nothing in this section shall prohibit
the board from denying an applicant admission to any examination, withholding the results, or refusing to issue
a license to any applicant when an accusation or statement of issues has been filed against the applicant
pursuant to Sections 11503 and 11504 of the Government Code, respectively, or the applicant has been denied
in accordance with subdivision (b) of Section 485.

(f) Notwithstanding any other provision of law, the board may destroy all examination materials two years
following the date of an examination.

(g) On or after January 1, 2002, no applicant shall be eligible to participate in a clinical vignette written
examination if his or her passing score on the standard written examination occurred more than seven years
before.

(h) An applicant who has qualified pursuant to this chapter shall be issued a license as a marriage and family
therapist in the form that the board may deem appropriate.

CREDIT(S)
(Added by Stats.1986, c. 1365, § 4.  Amended by Stats.1987, c. 738, § 8; Stats.1990, c. 1086 (S.B.2214), § 3;
Stats.2000, c. 836 (S.B.1554), § 32; Stats.2001, c. 728 (S.B.724), § 38; Stats.2002, c. 1013 (S.B.2026),§ 27;
Stats.2003, c. 874 (S.B.363), § 9; Stats.2004, c. 909 (S.B.136),§ 11, eff. Sept. 30, 2004; Stats.2009, c. 26
(S.B.33), § 13.)
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2004 Legislation
For severability and urgency effective provisions of Stats.2004, c. 909 (S.B.136), see Historical and

Statutory Notes under Business and Professions Code § 144.
2003 Main Volume
Former § 4980.50, added by Stats.1983, c. 928, § 5, relating to similar subject matter, was repealed by

Stats.1986, c. 1365, § 3.
Derivation: Former § 4980.50, added by Stats.1983, c. 928, § 5.
Former § 17805, added by Stats.1963, c. 1823, p. 3759, § 1, amended by Stats.1965, c. 1506, p. 3540, §

3; Stats.1968, c. 1348, p. 2571, § 16; Stats.1970, c. 1310, p. 2439, § 10; Stats.1977, c. 1244, p. 4218,
§ 11.

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 4980.03.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Health care service plans, plan contract, coverage group contract, see Health and Safety Code §

1373.
Life and disability insurance, mental health coverage in self-insured employee welfare benefit plan,

see Insurance Code § 10177.
Medical reimbursement provisions of disability policies, selection of certificate holder or licensee,

unenforceability of waiver of mental health services coverage, see Insurance Code § 10176.
Selection of California licensed clinical social worker, registered psychiatric-mental health nurse,

advanced practice registered nurse, or marriage, family and child counselor, see Health and
Safety Code § 1373.8.
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(a) The Legislature recognizes that the education and experience requirements in this chapter constitute only
minimal requirements to assure that an applicant is prepared and qualified to take the licensure examinations as
specified in subdivision (g) of Section 4980.40 and, if he or she passes those examinations, to begin practice.

(b) In order to continuously improve the competence of licensed marriage and family therapists and as a model
for all psychotherapeutic professions, the Legislature encourages all licensees to regularly engage in continuing
education related to the profession or scope of practice as defined in this chapter.

(c) Except as provided in subdivision (e), the board shall not renew any license pursuant to this chapter unless
the applicant certifies to the board, on a form prescribed by the board, that he or she has completed not less than



36 hours of approved continuing education in or relevant to the field of marriage and family therapy in the
preceding two years, as determined by the board.

(d) The board shall have the right to audit the records of any applicant to verify the completion of the
continuing education requirement.  Applicants shall maintain records of completion of required continuing
education coursework for a minimum of two years and shall make these records available to the board for
auditing purposes upon request.

(e) The board may establish exceptions from the continuing education requirements of this section for good
cause, as defined by the board.

(f) The continuing education shall be obtained from one of the following sources:

(1) An accredited school or state-approved school that meets the requirements set forth in Section 4980.40.
Nothing in this paragraph shall be construed as requiring coursework to be offered as part of a regular degree
program.

(2) Other continuing education providers, including, but not limited to, a professional marriage and family
therapist association, a licensed health facility, a governmental entity, a continuing education unit of an
accredited four-year institution of higher learning, or a mental health professional association, approved by the
board.

(g) The board shall establish, by regulation, a procedure for approving providers of continuing education
courses, and all providers of continuing education, as described in paragraphs (1) and (2) of subdivision (f),
shall adhere to procedures established by the board.  The board may revoke or deny the right of a provider to
offer continuing education coursework pursuant to this section for failure to comply with the requirements of
this section or any regulation adopted pursuant to this section.

(h) Training, education, and coursework by approved providers shall incorporate one or more of the following:

(1) Aspects of the discipline that are fundamental to the understanding or the practice of marriage and family
therapy.

(2) Aspects of the discipline of marriage and family therapy in which significant recent developments have
occurred.

(3) Aspects of other disciplines that enhance the understanding or the practice of marriage and family therapy.

(i) A system of continuing education for licensed marriage and family therapists shall include courses directly
related to the diagnosis, assessment, and treatment of the client population being served.

(j) The board shall, by regulation, fund the administration of this section through continuing education provider
fees to be deposited in the Behavioral Sciences Fund.  The fees related to the administration of this section shall
be sufficient to meet, but shall not exceed, the costs of administering the corresponding provisions of this
section.  For purposes of this subdivision, a provider of continuing education as described in paragraph (1) of
subdivision (f) shall be deemed to be an approved provider.

(k) The continuing education requirements of this section shall comply fully with the guidelines for mandatory
continuing education established by the Department of Consumer Affairs pursuant to Section 166.

CREDIT(S)
(Added by Stats.1986, c. 1365, § 4.  Amended by Stats.1987, c. 738, § 9; Stats.1995, c. 839 (S.B.26), § 2;
Stats.1997, c. 196 (S.B.650), § 2; Stats.2002, c. 1013 (S.B.2026), § 28; Stats.2003, c. 874 (S.B.363), § 10;
Stats.2007, c. 588 (S.B.1048), § 60.)
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For cost reimbursement provisions relating to Stats.2007, c. 588 (S.B.1048), see Historical and Statutory

Notes under Business and Professions Code § 337.
2003 Main Volume
Section 1 of Stats.1995, c. 839 (S.B.26), provides:
"The Legislature finds and declares all of the following:
"(a) The practices of social work and marriage, family, and child counseling are affected by rapidly

changing social conditions.
"(b) The public health and safety would be served by requiring all persons granted a license to engage in

the practices of social work and marriage, family, and child counseling to remain current in their
fields through continuing education after receiving their initial license.

"(c) In the past several years, the Board of Behavioral Science Examiners has been directed to require
specific continuing education courses, including child abuse and neglect reporting, human sexuality,
and substance abuse courses.

"(d) The Board of Behavioral Science Examiners and members of the profession are the most
appropriate parties to establish comprehensive standards for continuing education.

"(e) There is a need to have a system in place that will address the latest issues of social and clinical
concern that may affect the provision of professional social work services and marriage, family, and
child counseling services to the public.

"(f) A comprehensive program of continuing education will provide consistency, quality control, and a
structure within which important social issues and problems, and clinical advances can be brought to
the attention of licensed clinical social workers and licensed marriage, family, and child counselors."

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 4980.03.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
"Department" defined for purposes of this Code, see Business and Professions Code § 23.
Inactive licenses, see Business and Professions Code § 4984.8.
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Continuing education course content, see 16 Cal. Code of Regs. § 1887.4.
Continuing education provider fees, see 16 Cal. Code of Regs. § 1819.1.
Continuing education providers, see 16 Cal. Code of Regs. § 1887.6.
Continuing education requirements for marriage, family, and child counselors and licensed clinical

social workers, see 16 Cal. Code of Regs. § 1887 et seq.
Course advertisements, see 16 Cal. Code of Regs. § 1887.9.
Course instructor qualifications, see 16 Cal. Code of Regs. § 1887.10.
Exceptions from continuing education requirements, see 16 Cal. Code of Regs.§ 1887.2.
Hours of continuing education credit, see 16 Cal. Code of Regs. § 1887.5.
License renewal requirements, see 16 Cal. Code of Regs. § 1887.1.
Licensee and provider course records, see 16 Cal. Code of Regs. § 1887.12.
Marriage, family, and child counselors,

Continuing education course requirements, see 16 Cal. Code of Regs. § 1887.3.
Definitions, generally, see 16 Cal. Code of Regs. § 1887.

Records of course completion, see 16 Cal. Code of Regs. § 1887.11.



Renewal fees, see 16 Cal. Code of Regs. § 1816.
Renewal of expired approval, see 16 Cal. Code of Regs. § 1887.13.
Revocation and denial of board-approved provider status, see 16 Cal. Code of Regs. § 1887.8.
Time limit for renewal of approval after expiration, new approval, see 16 Cal. Code of Regs. §

1887.14.
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(a) The Legislature recognizes that the education and experience requirements in this chapter constitute only
minimal requirements to assure that an applicant is prepared and qualified to take the licensure examinations as
specified in subdivision (d) of Section 4980.40 and, if he or she passes those examinations, to begin practice.

(b) In order to continuously improve the competence of licensed marriage and family therapists and as a model
for all psychotherapeutic professions, the Legislature encourages all licensees to regularly engage in continuing
education related to the profession or scope of practice as defined in this chapter.

(c) Except as provided in subdivision (e), the board shall not renew any license pursuant to this chapter unless
the applicant certifies to the board, on a form prescribed by the board, that he or she has completed not less than
36 hours of approved continuing education in or relevant to the field of marriage and family therapy in the
preceding two years, as determined by the board.

(d) The board shall have the right to audit the records of any applicant to verify the completion of the
continuing education requirement.  Applicants shall maintain records of completion of required continuing
education coursework for a minimum of two years and shall make these records available to the board for
auditing purposes upon request.

(e) The board may establish exceptions from the continuing education requirements of this section for good
cause, as defined by the board.

(f) The continuing education shall be obtained from one of the following sources:

(1) An accredited school or state-approved school that meets the requirements set forth in Section 4980.36 or
4980.37.  Nothing in this paragraph shall be construed as requiring coursework to be offered as part of a regular
degree program.

(2) Other continuing education providers, including, but not limited to, a professional marriage and family
therapist association, a licensed health facility, a governmental entity, a continuing education unit of an
accredited four-year institution of higher learning, or a mental health professional association, approved by the
board.

(g) The board shall establish, by regulation, a procedure for approving providers of continuing education
courses, and all providers of continuing education, as described in paragraphs (1) and (2) of subdivision (f),
shall adhere to procedures established by the board.  The board may revoke or deny the right of a provider to
offer continuing education coursework pursuant to this section for failure to comply with the requirements of
this section or any regulation adopted pursuant to this section.



(h) Training, education, and coursework by approved providers shall incorporate one or more of the following:

(1) Aspects of the discipline that are fundamental to the understanding or the practice of marriage and family
therapy.

(2) Aspects of the discipline of marriage and family therapy in which significant recent developments have
occurred.

(3) Aspects of other disciplines that enhance the understanding or the practice of marriage and family therapy.

(i) A system of continuing education for licensed marriage and family therapists shall include courses directly
related to the diagnosis, assessment, and treatment of the client population being served.

(j) The board shall, by regulation, fund the administration of this section through continuing education provider
fees to be deposited in the Behavioral Sciences Fund.  The fees related to the administration of this section shall
be sufficient to meet, but shall not exceed, the costs of administering the corresponding provisions of this
section.  For purposes of this subdivision, a provider of continuing education as described in paragraph (1) of
subdivision (f) shall be deemed to be an approved provider.

(k) The continuing education requirements of this section shall comply fully with the guidelines for mandatory
continuing education established by the Department of Consumer Affairs pursuant to Section 166.

CREDIT(S)
(Added by Stats.1986, c. 1365, § 4.  Amended by Stats.1987, c. 738, § 9; Stats.1995, c. 839 (S.B.26), § 2;
Stats.1997, c. 196 (S.B.650), § 2; Stats.2002, c. 1013 (S.B.2026), § 28; Stats.2003, c. 874 (S.B.363), § 10;
Stats.2007, c. 588 (S.B.1048), § 60; Stats.2009, c. 26 (S.B.33), § 14.)
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2003 Main Volume
Section 1 of Stats.1995, c. 839 (S.B.26), provides:
"The Legislature finds and declares all of the following:
"(a) The practices of social work and marriage, family, and child counseling are affected by rapidly

changing social conditions.
"(b) The public health and safety would be served by requiring all persons granted a license to engage in

the practices of social work and marriage, family, and child counseling to remain current in their
fields through continuing education after receiving their initial license.

"(c) In the past several years, the Board of Behavioral Science Examiners has been directed to require
specific continuing education courses, including child abuse and neglect reporting, human sexuality,
and substance abuse courses.

"(d) The Board of Behavioral Science Examiners and members of the profession are the most
appropriate parties to establish comprehensive standards for continuing education.

"(e) There is a need to have a system in place that will address the latest issues of social and clinical
concern that may affect the provision of professional social work services and marriage, family, and
child counseling services to the public.

"(f) A comprehensive program of continuing education will provide consistency, quality control, and a
structure within which important social issues and problems, and clinical advances can be brought to
the attention of licensed clinical social workers and licensed marriage, family, and child counselors."



Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 4980.03.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
"Department" defined for purposes of this Code, see Business and Professions Code § 23.
Inactive licenses, see Business and Professions Code § 4984.8.

Code Of Regulations References

Board-approved providers, see 16 Cal. Code of Regs. § 1887.7.
Continuing education course content, see 16 Cal. Code of Regs. § 1887.4.
Continuing education provider fees, see 16 Cal. Code of Regs. § 1819.1.
Continuing education providers, see 16 Cal. Code of Regs. § 1887.6.
Continuing education requirements for marriage, family, and child counselors and licensed clinical

social workers, see 16 Cal. Code of Regs. § 1887 et seq.
Course advertisements, see 16 Cal. Code of Regs. § 1887.9.
Course instructor qualifications, see 16 Cal. Code of Regs. § 1887.10.
Exceptions from continuing education requirements, see 16 Cal. Code of Regs.§ 1887.2.
Hours of continuing education credit, see 16 Cal. Code of Regs. § 1887.5.
License renewal requirements, see 16 Cal. Code of Regs. § 1887.1.
Licensee and provider course records, see 16 Cal. Code of Regs. § 1887.12.
Marriage, family, and child counselors,

Continuing education course requirements, see 16 Cal. Code of Regs. § 1887.3.
Definitions, generally, see 16 Cal. Code of Regs. § 1887.

Records of course completion, see 16 Cal. Code of Regs. § 1887.11.
Renewal fees, see 16 Cal. Code of Regs. § 1816.
Renewal of expired approval, see 16 Cal. Code of Regs. § 1887.13.
Revocation and denial of board-approved provider status, see 16 Cal. Code of Regs. § 1887.8.
Time limit for renewal of approval after expiration, new approval, see 16 Cal. Code of Regs. §

1887.14.
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Business associations and professions; Counselors, social workers, and psychologists — Increase in
licensing fees and continuing education requirements.  Michelle M. Sheidenberger, 27 Pac.L.J.
417 (1996).

Review of Selected 1995 California Legislation.  27 Pac.L.J. 349 (1996).
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§ 4980.55. Statements of experience, education, specialties, etc. 

As a model for all therapeutic professions, and to acknowledge respect and regard for the consuming public, all
marriage and family therapists are encouraged to provide to each client, at an appropriate time and within the
context of the psychotherapeutic relationship, an accurate and informative statement of the therapist's
experience, education, specialities, professional orientation, and any other information deemed appropriate by
the licensee.

CREDIT(S)
(Added by Stats.1986, c. 1365, § 4.  Amended by Stats.2002, c. 1013 (S.B.2026), § 29.)
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(a) The board shall require a licensee who began graduate study prior to January 1, 2004, to take a continuing
education course during his or her first renewal period after the operative date of this section in spousal or
partner abuse assessment, detection, and intervention strategies, including community resources, cultural
factors, and same gender abuse dynamics.  On and after January 1, 2005, the course shall consist of not less
than seven hours of training.  Equivalent courses in spousal or partner abuse assessment, detection, and
intervention strategies taken prior to the operative date of this section or proof of equivalent teaching or practice
experience may be submitted to the board and at its discretion, may be accepted in satisfaction of this
requirement.

(b) Continuing education courses taken pursuant to this section shall be applied to the 36 hours of approved
continuing education required under subdivision (c) of Section 4980.54.

CREDIT(S)
(Added by Stats.2002, c. 481 (S.B.564), § 5, operative Jan. 1, 2004.  Amended by Stats.2003, c. 607
(S.B.1077), § 16, operative Jan. 1, 2004; Stats.2007, c. 588 (S.B.1048), § 61.)

Operative Effect

Section 4980.57, added by Stats.1983, c. 1234 (A.B.890), § 9.5, relating to continuing
education in spousal or partner abuse, failed to become operative under its own terms.

Section 5 of Stats.2002, c. 481 (S.B.564), added § 4980.57, operative Jan. 1, 2004,
requiring continuing education courses, in spousal or partner abuse assessment,

detection, and intervention strategies for specified licensees in their first renewal period
after the operative date of the section.  Section 30 of Stats.2002, c. 1013 (S.B.2026),

provided for repeal of § 4980.57.

Historical Notes
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2007 Legislation
For cost reimbursement provisions relating to Stats.2007, c. 588 (S.B.1048), see Historical and Statutory

Notes under Business and Professions Code § 337.
2003 Main Volume
Governor Davis issued the following signing message regarding Stats.2002, c. 481 (S.B.564):
"To the Members of the California Legislature:
"I am signing SB 564 in the hopes the specific coursework for therapists in handling spousal and partner

abuse will, over time help to educate and thus, lower the staggering statistics of reports of violence
against women.

"Normally, I would be reluctant to have the legislature establish course curriculum, but given the real
world consequences of spousal and partner abuse, this training seems necessary and in fact, long
overdue.  A "1988 Survey on Women's Health' reports that one-third of women report being abused



by a husband or boyfriend in their lives.  In 1999, 33 percent of women murdered in California were
killed by their husbands, ex-husbands, or boyfriends.  The California Department of Justice Criminal
Justice Statistics Center reported law enforcement received 196,406 domestic violence calls in 2000.

"I would, however, discourage further legislation dictating specific course content and curriculum as this
role is better left to academicians whose special skill and knowledge enables them to set over
arching goals and policies affecting their course studies.

"Sincerely,
"GRAY DAVIS"
Another § 4980.57, added by Stats.1993, c. 1234 (A.B.890), § 9.5, relating to continuing education in

spousal or partner abuse, failed to become operative under its own terms.  As added, the section
read:

"(a) The board shall encourage marriage, family, and child counselors to take continuing education
classes in spousal or partner abuse assessment, detection, and intervention.

"(b) In the event the board establishes a requirement for continuing education coursework in spousal or
partner abuse detection or treatment, that requirement shall be met by each licensee within no more
than four years from the date the requirement is imposed.

"(c) This section shall only become operative if Senate Bill 404, adding Sections 4980.56 and 4996.22,
is enacted and takes effect on or before January 1, 1995."

Senate Bill 404 of the 1993-94 Regular Session was vetoed by the Governor on Sept. 25, 1993.
Section 30 of Stats.2002, c. 1013 (S.B.2026), also provided for repeal of § 4980.57.

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 4980.03.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.

§ 4980.60. Rules and regulations 
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(a) The board may adopt those rules and regulations as may be necessary to enable it to carry into effect the
provisions of this chapter.  The adoption, amendment, or repeal of those rules and regulations shall be made in
accordance with Chapter 3.5 (commencing with Section 11340) of Part 1 of Division 3 of Title 2 of the
Government Code.

(b) The board may, by rules or regulations, adopt, amend, or repeal rules of advertising and professional
conduct appropriate to the establishment and maintenance of a high standard of integrity in the profession,
provided that the rules or regulations are not inconsistent with Section 4982.  Every person who holds a license
to practice marriage and family therapy shall be governed by the rules of professional conduct.

CREDIT(S)
(Added by Stats.1986, c. 1365, § 4.  Amended by Stats.2002, c. 1013 (S.B.2026), § 31.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Former § 4980.60, added by Stats.1983, c. 928, § 5, relating to similar subject matter, was repealed by

Stats.1986, c. 1365, § 3.



Derivation: Former § 4980.60, added by Stats.1983, c. 928, § 5.
Former § 17806, added by Stats.1963, c. 1823, p. 3759, § 1, amended by Stats.1968, c. 1348, p. 2571, §

17; Stats.1970, c. 1310, p. 2438, § 7; Stats.1977, c. 1244, p. 4219, § 12.

Research References

Cross References

Administrative regulations and rulemaking, see Government Code § 11340 et seq.
"Board" defined for purposes of this Chapter, see Business and Professions Code § 4980.03.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.

Code Of Regulations References

Continuing education requirements for marriage, family, and child counselors and licensed clinical
social workers, see 16 Cal. Code of Regs. § 1887 et seq.

Disciplinary guidelines, see 16 Cal. Code of Regs. § 1888.
2003 Main Volume

Collateral References:

Cal Jur 3d Heal Art §98

Notes Of Decisions

Validity of rules and regulations 1

1. Validity of rules and regulations

Section 17806 (repealed; see, now, this section) which authorized director of consumer affairs to adopt such
rules and regulations as might be necessary to enable him to carry into effect provisions of Chapter 4 of Part 3
of Division 7 which provided for licensing of marriage, family and child counselors granted to board of
behavioral sciences power to adopt rules and regulations necessary to effect provisions of the chapter, but
nothing granted board power to enlarge provisions of the chapter. College of Psychological and Social Studies
v. Board of Behavioral Science Examiners of Dept. of Consumer Affairs (App. 2 Dist. 1974) 116 Cal.Rptr. 128,
41 Cal.App.3d 367. Health  194
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Except as provided by Section 159.5, the board may employ whatever additional personnel is necessary to carry
out the provisions of this chapter.

CREDIT(S)
(Added by Stats.1986, c. 1365, § 4.)

Historical Notes

Historical And Statutory Notes
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Former § 4980.70, added by Stats.1983, c. 928, § 5, relating to similar subject matter, was repealed by
Stats.1986, c. 1365, § 3.

Derivation: Former § 4980.70, added by Stats.1983, c. 928, § 5.
Former § 17807, added by Stats.1963, c. 1823, p. 3759, § 1, amended by Stats.1968, c. 1348, p. 2571, §

18; Stats.1971, c. 716, p. 1432, § 181.

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 4980.03.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
2003 Main Volume

§ 4980.72. Reciprocity; applicants for licensure on or after January 1, 2014 

(a) This section applies to persons who are licensed outside of California and apply for licensure on or after
January 1, 2014.

(b) The board may issue a license to a person who, at the time of submitting an application for a license
pursuant to this chapter, holds a valid license issued by a board of marriage counselor examiners, board of
marriage and family therapists, or corresponding authority, of any state or country, if all of the following
conditions are satisfied:

(1) The applicant's education is substantially equivalent, as defined in Section 4980.78.  The applicant's degree
title need not be identical to that required by Section 4980.36 or 4980.37.

(2) The applicant complies with Section 4980.76, if applicable.

(3) The applicant's supervised experience is substantially equivalent to that required for a license under this
chapter.  The board shall consider hours of experience obtained outside of California during the six-year period
immediately preceding the date the applicant initially obtained the license described above.

(4) The applicant passes the examinations required to obtain a license under this chapter.

CREDIT(S)
(Added by Stats.2009, c. 26 (S.B.33), § 15.)

§ 4980.74. Applicants for licensure on or after January 1, 2014 who do not hold an out-of-state license;
acceptance of education and experience gained outside of California 

(a) This section applies to persons who apply for licensure or registration on or after January 1, 2014, and who
do not hold a license as described in Section 4980.72.

(b) The board shall accept education gained while residing outside of California for purposes of satisfying
licensure or registration requirements if the education is substantially equivalent, as defined in Section 4980.78,
and the applicant complies with Section 4980.76, if applicable.  The applicant's degree title need not be
identical to that required by Section 4980.36 or 4980.37.

(c) The board shall accept experience gained outside of California for purposes of satisfying licensure or
registration requirements if the experience is substantially equivalent to that required by this chapter.

CREDIT(S)



(Added by Stats.2009, c. 26 (S.B.33), § 16.)

§ 4980.76. Foreign degrees; provision of comprehensive degree evaluation 

An applicant for licensure or registration with a degree obtained from an educational institution outside the
United States shall provide the board with a comprehensive evaluation of the degree performed by a foreign
credential evaluation service that is a member of the National Association of Credential Evaluation Services
(NACES), and shall provide any other documentation the board deems necessary.

CREDIT(S)
(Added by Stats.2009, c. 26 (S.B.33), § 17.)

§ 4980.78. Applicants for licensure on or after January 1, 2014; substantially equivalent education 

(a) This section applies to persons who apply for licensure or registration on or after January 1, 2014.

(b) For purposes of Sections 4980.72 and 4980.74, education is substantially equivalent if all of the following
requirements are met:

(1) The degree is obtained from a school, college, or university accredited by an accrediting agency recognized
by the United States Department of Education and consists of, at a minimum, 48 semester or 72 quarter units,
including, but not limited to, both of the following:

(A) Six semester or nine quarter units of practicum, including, but not limited to, a minimum of 150 hours of
face-to-face counseling.

(B) Twelve semester or 18 quarter units in the areas of marriage, family, and child counseling and marital and
family systems approaches to treatment, as specified in subparagraph (A) of paragraph (1) of subdivision (d) of
Section 4980.36.

(2) The applicant completes any units and course content requirements under subdivision (d) of Section 4980.36
not already completed in his or her education.

(3) The applicant completes credit level coursework from a degree-granting institution that provides all of the
following:

(A) Instruction regarding the principles of mental health recovery-oriented care and methods of service delivery
in recovery model practice environments.

(B) An understanding of various California cultures and the social and psychological implications of
socioeconomic position.

(C) Structured meeting with various consumers and family members of consumers of mental health services to
enhance understanding of their experience of mental illness, treatment, and recovery.

(D) Instruction in addiction and co-occurring substance abuse and mental health disorders, as specified in
subparagraph (I) of paragraph (2) of subdivision (d) of Section 4980.36.

(4) The applicant completes a course in California law and professional ethics.  The content of the course shall
include, but not be limited to, advertising, scope of practice, scope of competence, treatment of minors,
confidentiality, dangerous patients, psychotherapist-patient privilege, recordkeeping, patient access to records,
the Health Insurance Portability and Accountability Act, dual relationships, child abuse, elder and dependent
adult abuse, online therapy, insurance reimbursement, civil liability, disciplinary actions and unprofessional
conduct, ethics complaints and ethical standards, termination of therapy, standards of care, relevant family law,



therapist disclosures to patients, differences in legal and ethical standards in different types of work settings,
and licensing law and licensing process.

(5) The applicant's degree title need not be identical to that required by subdivision (b) of Section 4980.36.

CREDIT(S)
(Added by Stats.2009, c. 26 (S.B.33), § 18.)

§ 4980.80. Reciprocity; applicants for licensure between January 1, 2010, and December 31, 2013;
equivalent requirements; payment of fees; further conditions 
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(a) This section applies to persons who apply for licensure between January 1, 2010, and December 31, 2013,
inclusive.

(b) The board may issue a license to a person who, at the time of application, holds a valid license issued by a
board of marriage counselor examiners, marriage therapist examiners, or corresponding authority of any state, if
all of the following requirements are satisfied:

(1) The person has held that license for at least two years immediately preceding the date of application.

(2) The education and supervised experience requirements are substantially the equivalent of this chapter.

(3) The person complies with Section 4980.76, if applicable.

(4) The person successfully completes the board administered licensing examinations as specified by
subdivision (d) of Section 4980.40 and pays the fees specified.

(5) The person completes all of the following coursework or training:

(A)(i) An applicant who completed a two semester or three quarter unit course in law and professional ethics for
marriage and family therapists that included areas of study as specified in Section 4980.41 as part of his or her
qualifying degree shall complete an 18-hour course in California law and professional ethics that includes, but
is not limited to, the following subjects: advertising, scope of practice, scope of competence, treatment of
minors, confidentiality, dangerous patients, psychotherapist- patient privilege, recordkeeping, patient access to
records, requirements of the Health Insurance Portability and Accountability Act of 1996, dual relationships,
child abuse, elder and dependent adult abuse, online therapy, insurance reimbursement, civil liability,
disciplinary actions and unprofessional conduct, ethics complaints and ethical standards, termination of therapy,
standards of care, relevant family law, and therapist disclosures to patients.

(ii) An applicant who has not completed a two semester or three quarter unit course in law and professional
ethics for marriage and family therapists that included areas of study as specified in Section 4980.41 as part of
his or her qualifying degree, shall complete a two semester or three quarter unit course in California law and
professional ethics that includes, at minimum, the areas of study specified in Section 4980.41.

(B) A minimum of seven contact hours of training or coursework in child abuse assessment and reporting as
specified in Section 28 and any regulations promulgated thereunder.

(C) A minimum of 10 contact hours of training or coursework in human sexuality as specified in Section 25 and
any regulations promulgated thereunder.

(D) A minimum of 15 contact hours of training or coursework in alcoholism and other chemical substance
dependency as specified by regulation.

(E)(i) Instruction in spousal or partner abuse assessment, detection, and intervention.  This instruction may be



taken either in fulfillment of other requirements for licensure or in a separate course.

(ii) A minimum of 15 contact hours of coursework or training in spousal or partner abuse assessment, detection,
and intervention strategies.

(F) A minimum of a two semester or three quarter unit survey course in psychological testing.  This course may
be taken either in fulfillment of other requirements for licensure or in a separate course.

(G) A minimum of a two semester or three quarter unit survey course in psychopharmacology.  This course may
be taken either in fulfillment of other requirements for licensure or in a separate course.

(H) With respect to human sexuality, alcoholism and other chemical substance dependency, spousal or partner
abuse assessment, detection, and intervention, psychological testing, and psychopharmacology, the board may
accept training or coursework acquired out of state.

(c) This section shall remain in effect only until January 1, 2014, and as of that date is repealed, unless a later
enacted statute, that is enacted before January 1, 2014, deletes or extends that date.

CREDIT(S)
(Added by Stats.1986, c. 1365, § 4.  Amended by Stats.1987, c. 738, § 10; Stats.1996, c. 739 (A.B.3073), § 2;
Stats.1998, c. 879 (S.B.2238), § 5; Stats.2000, c. 836 (S.B.1554), § 33; Stats.2001, c. 159 (S.B.662), § 16;
Stats.2002, c. 481 (S.B.564), § 6; Stats.2003, c. 874 (S.B.363), § 11; Stats.2007, c. 588 (S.B.1048), § 62;
Stats.2009, c. 26 (S.B.33), § 19; Stats.2010, c. 653 (S.B.1489), § 39.)

Repeal

For repeal of this section, see its terms.
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Notes under Business and Professions Code § 337.
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Former § 4980.90, added by Stats.1983, c. 928, § 5.
Former § 17809, added by Stats.1965, c. 1506, p. 3540, § 5, amended by Stats.1968, c. 1348, p. 2571, §

20.
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Board defined for purposes of this Chapter, see Business and Professions Code § 4980.03.
Board defined for purposes of this Code, see Business and Professions Code § 22.
2003 Main Volume
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Witkin, Summary (9th ed) H & W §20
Cal Jur 3d Heal Art §173

Notes Of Decisions

Construction and application 1

1. Construction and application

Reciprocity provision in former § 17809 (repealed; see now, this section), which provided that license might be
issued to any person who, at time of application, held valid license issued by board of marriage counselor
examiners or corresponding authority of any state, referred to states other than California. Packer v. Board of
Behavioral Science Examiners (App. 2 Dist. 1975) 125 Cal.Rptr. 96, 52 Cal.App.3d 190. Health  154

§ 4980.90. Persons with education and experience gained outside California; requirements 
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(a) Experience gained outside of California shall be accepted toward the licensure requirements if it is
substantially equivalent to that required by this chapter and if the applicant has gained a minimum of 250 hours
of supervised experience in direct counseling within California while registered as an intern with the board.
The board shall consider hours of experience obtained in another state during the six-year period immediately
preceding the applicant's initial licensure by that state as a marriage and family therapist.

(b) Education gained while residing outside of California shall be accepted toward the licensure requirements if
it is substantially equivalent to the education requirements of this chapter, and if the applicant has completed all
of the following:

(1) A two semester or three quarter unit course in California law and professional ethics for marriage, family,
and child counselors that shall include areas of study as specified in Section 4980.41.

(2) A minimum of seven contact hours of training or coursework in child abuse assessment and reporting as
specified in Section 28 and any regulations promulgated thereunder.

(3) A minimum of 10 contact hours of training or coursework in sexuality as specified in Section 25 and any
regulations promulgated thereunder.

(4) A minimum of 15 contact hours of training or coursework in alcoholism and other chemical substance
dependency as specified by regulation.

(5)(A) Instruction in spousal or partner abuse assessment, detection, and intervention.  This instruction may be
taken either in fulfillment of other educational requirements for licensure or in a separate course.

(B) On and after January 1, 2004, a minimum of 15 contact hours of coursework or training in spousal or
partner abuse assessment, detection, and intervention strategies.

(6) On and after January 1, 2003, a minimum of a two semester or three quarter unit survey course in
psychological testing.  This course may be taken either in fulfillment of other requirements for licensure or in a
separate course.

(7) On and after January 1, 2003, a minimum of a two semester or three quarter unit survey course in
psychopharmacology.  This course may be taken either in fulfillment of other requirements for licensure or in a



separate course.

(8) With respect to human sexuality, alcoholism and other chemical substance dependency, spousal or partner
abuse assessment, detection, and intervention, psychological testing, and psychopharmacology, the board may
accept training or coursework acquired out of state.

(c) For purposes of this section, the board may, in its discretion, accept education as substantially equivalent if
the applicant meets both of the following requirements:

(1) The applicant has been granted a degree in a single integrated program primarily designed to train marriage
and family therapists.

(2) The applicant's education meets the requirements of Sections 4980.37 and 4980.40.  The degree title need
not be identical to those required by subdivision (a) of Section 4980.40.  If the applicant's degree does not
contain the content required by Section 4980.37 or the overall number of units required by subdivision (a) of
Section 4980.40, the board may, in its discretion, accept the applicant's education as substantially equivalent if
the following criteria are satisfied:

(A) The applicant's degree contains the required number of practicum units and coursework required in the
areas of marriage, family, and child counseling and marital and family systems approaches to treatment as
specified in Section 4980.40.

(B) The applicant remediates his or her specific deficiency by completing the course content required by
Section 4980.37 or the units required by subdivision (a) of Section 4980.40.

(C) The applicant's degree otherwise complies with this section.

CREDIT(S)
(Added by Stats.1986, c. 1365, § 4.  Amended by Stats.1987, c. 738, § 11; Stats.1989, c. 772, § 5; Stats.1994, c.
26 (A.B.1807), § 183, eff. March 30, 1994; Stats.1998, c. 879 (S.B.2238), § 6; Stats.2000, c. 836 (S.B.1554), §
34; Stats.2001, c. 159 (S.B.662), § 17; Stats.2002, c. 481 (S.B.564), § 7; Stats.2004, c. 183 (A.B.3082), § 9;
Stats.2007, c. 586 (A.B.234), § 4; Stats.2007, c. 588 (S.B.1048), § 63.)
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4980.80.
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(a) This section applies to persons who apply for licensure between January 1, 2010, and December 31, 2013,
inclusive.

(b) Experience gained outside of California shall be accepted toward the licensure requirements if it is
substantially equivalent to that required by this chapter, if the applicant complies with Section 4980.76, if
applicable, and if the applicant has gained a minimum of 250 hours of supervised experience in direct
counseling within California while registered as an intern with the board.  The board shall consider hours of
experience obtained in another state during the six-year period immediately preceding the applicant's initial
licensure by that state as a marriage and family therapist.

(c) Education gained while residing outside of California shall be accepted toward the licensure requirements if
it is substantially equivalent to the education requirements of this chapter, and if the applicant has completed all
of the following:

(1) A two semester or three quarter unit course in California law and professional ethics for marriage, family,
and child counselors that shall include areas of study as specified in Section 4980.41.

(2) A minimum of seven contact hours of training or coursework in child abuse assessment and reporting as
specified in Section 28 and any regulations promulgated thereunder.

(3) A minimum of 10 contact hours of training or coursework in sexuality as specified in Section 25 and any
regulations promulgated thereunder.

(4) A minimum of 15 contact hours of training or coursework in alcoholism and other chemical substance
dependency as specified by regulation.

(5)(A) Instruction in spousal or partner abuse assessment, detection, and intervention.  This instruction may be
taken either in fulfillment of other educational requirements for licensure or in a separate course.

(B) A minimum of 15 contact hours of coursework or training in spousal or partner abuse assessment, detection,
and intervention strategies.

(6) A minimum of a two semester or three quarter unit survey course in psychological testing.  This course may



be taken either in fulfillment of other requirements for licensure or in a separate course.

(7) A minimum of a two semester or three quarter unit survey course in psychopharmacology.  This course may
be taken either in fulfillment of other requirements for licensure or in a separate course.

(8) With respect to human sexuality, alcoholism and other chemical substance dependency, spousal or partner
abuse assessment, detection, and intervention, psychological testing, and psychopharmacology, the board may
accept training or coursework acquired out of state.

(d) For purposes of this section, the board may, in its discretion, accept education as substantially equivalent if
the applicant meets both of the following requirements:

(1) The applicant has been granted a degree in a single integrated program primarily designed to train marriage
and family therapists.

(2) The applicant's education meets the requirements of Section 4980.37.  The degree title need not be identical
to that required by subdivision (b) of Section 4980.37.  If the applicant's degree does not contain the content or
the overall units required by Section 4980.37, the board may, in its discretion, accept the applicant's education
as substantially equivalent if the following criteria are satisfied:

(A) The applicant's degree contains the required number of practicum units and coursework required in the
areas of marriage, family, and child counseling and marital and family systems approaches to treatment as
specified in Section 4980.37.

(B) The applicant remediates his or her specific deficiency by completing the course content and the units
required by Section 4980.37.

(C) The applicant's degree otherwise complies with this section.

(e) This section shall remain in effect only until January 1, 2014, and as of that date is repealed, unless a later
enacted statute, that is enacted before January 1, 2014, deletes or extends that date.

CREDIT(S)
(Added by Stats.1986, c. 1365, § 4.  Amended by Stats.1987, c. 738, § 11; Stats.1989, c. 772, § 5; Stats.1994, c.
26 (A.B.1807), § 183, eff. March 30, 1994; Stats.1998, c. 879 (S.B.2238), § 6; Stats.2000, c. 836 (S.B.1554), §
34; Stats.2001, c. 159 (S.B.662), § 17; Stats.2002, c. 481 (S.B.564), § 7; Stats.2004, c. 183 (A.B.3082), § 9;
Stats.2007, c. 586 (A.B.234), § 4; Stats.2007, c. 588 (S.B.1048), § 63; Stats.2009, c. 26 (S.B.33), § 20.)
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For repeal of this section, see its terms.

Historical Notes

Historical And Statutory Notes

2004 Legislation
Subordination of legislation by Stats.2004, c. 183 (A.B.3082), to other 2004 legislation, see Historical

and Statutory Notes under Business and Professions Code § 511.3.
2007 Legislation
For cost reimbursement provisions relating to Stats.2007, c. 586 (A.B.234), see Historical and Statutory

Notes under Business and Professions Code § 4980.03.
For cost reimbursement provisions relating to Stats.2007, c. 588 (S.B.1048), see Historical and Statutory

Notes under Business and Professions Code § 337.
Section affected by two or more acts at the same session of the legislature, see Government Code §

9605.



2003 Main Volume
Subordination of legislation by Stats.2001, c. 159 (S.B.662), to other 2001 legislation, see Historical and

Statutory Notes under Business and Professions Code § 27.
For Governor's signing message regarding Stats.2002, c. 481 (S.B.564), see Historical and Statutory

Notes under Business and Professions Code § 2914.
Former § 4980.90, added by Stats.1983, c. 928, § 5, relating to reciprocity, equivalent requirements, and

payment of fees, was repealed by Stats.1986, c. 1365, § 3.  See Business and Professions Code §
4980.80.

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 4980.03.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.

Code Of Regulations References

Supervision of experience gained outside of California, see 16 Cal. Code of Regs. § 1833.2.
2003 Main Volume

Collateral References:

Witkin, Summary (9th ed) H & W §20
 Am Jur 2d Licenses and Permits §§42 et seq.

§ 4981. Application of article 

     •     Historical Notes     •     Research References

This article applies to licenses to engage in the business of marriage and family therapy, and does not apply to
the licenses provided for in Article 5 (commencing with Section 4986) except that the board shall have all
powers provided in this article not inconsistent with this chapter.

CREDIT(S)
(Added by Stats.1986, c. 1365, § 4.  Amended by Stats.2002, c. 1013 (S.B.2026), § 34.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Former § 4981, added by Stats.1983, c. 928, § 5, relating to similar subject matter, was repealed by

Stats.1986, c. 1365, § 3.
Derivation: Former § 4981, added by Stats.1983, c. 928, § 5.
Former § 17810, added by Stats.1970, c. 1305, p. 2419, § 2.

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 4980.03.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.



Code Of Regulations References

Local Educational Agency (LEA) eligibility for payment, see 22 Cal. Code of Regs. § 51491.
2003 Main Volume

Collateral References:

 Cal Digest of Official Reports 3d Series, Healing Arts and Institutions §23.
 Am Jur 2d Licenses and Permits §§58 et seq.

Article 2. Denial, Suspension And Revocation

Historical Notes

General Notes

2003 Main Volume
Article 2 was added by Stats.1986, c. 1365, § 4.

§ 4982. Unprofessional conduct 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The board may deny a license or registration or may suspend or revoke the license or registration of a licensee
or registrant if he or she has been guilty of unprofessional conduct.  Unprofessional conduct includes, but is not
limited to, the following:

(a) The conviction of a crime substantially related to the qualifications, functions, or duties of a licensee or
registrant under this chapter.  The record of conviction shall be conclusive evidence only of the fact that the
conviction occurred.  The board may inquire into the circumstances surrounding the commission of the crime in
order to fix the degree of discipline or to determine if the conviction is substantially related to the qualifications,
functions, or duties of a licensee or registrant under this chapter.  A plea or verdict of guilty or a conviction
following a plea of nolo contendere made to a charge substantially related to the qualifications, functions, or
duties of a licensee or registrant under this chapter shall be deemed to be a conviction within the meaning of
this section.  The board may order any license or registration suspended or revoked, or may decline to issue a
license or registration when the time for appeal has elapsed, or the judgment of conviction has been affirmed on
appeal, or, when an order granting probation is made suspending the imposition of sentence, irrespective of a
subsequent order under Section 1203.4 of the Penal Code allowing the person to withdraw a plea of guilty and
enter a plea of not guilty, or setting aside the verdict of guilty, or dismissing the accusation, information, or
indictment.

(b) Securing a license or registration by fraud, deceit, or misrepresentation on any application for licensure or
registration submitted to the board, whether engaged in by an applicant for a license or registration, or by a
licensee in support of any application for licensure or registration.

(c) Administering to himself or herself any controlled substance or using of any of the dangerous drugs
specified in Section 4022, or of any alcoholic beverage to the extent, or in a manner, as to be dangerous or
injurious to the person applying for a registration or license or holding a registration or license under this
chapter, or to any other person, or to the public, or, to the extent that the use impairs the ability of the person
applying for or holding a registration or license to conduct with safety to the public the practice authorized by
the registration or license, or the conviction of more than one misdemeanor or any felony involving the use,



consumption, or self-administration of any of the substances referred to in this subdivision, or any combination
thereof.  The board shall deny an application for a registration or license or revoke the license or registration of
any person, other than one who is licensed as a physician and surgeon, who uses or offers to use drugs in the
course of performing marriage and family therapy services.

(d) Gross negligence or incompetence in the performance of marriage and family therapy.

(e) Violating, attempting to violate, or conspiring to violate any of the provisions of this chapter or any
regulation adopted by the board.

(f) Misrepresentation as to the type or status of a license or registration held by the person, or otherwise
misrepresenting or permitting misrepresentation of his or her education, professional qualifications, or
professional affiliations to any person or entity.

(g) Impersonation of another by any licensee, registrant, or applicant for a license or registration, or, in the case
of a licensee, allowing any other person to use his or her license or registration.

(h) Aiding or abetting, or employing, directly or indirectly, any unlicensed or unregistered person to engage in
conduct for which a license or registration is required under this chapter.

(i) Intentionally or recklessly causing physical or emotional harm to any client.

(j) The commission of any dishonest, corrupt, or fraudulent act substantially related to the qualifications,
functions, or duties of a licensee or registrant.

(k) Engaging in sexual relations with a client, or a former client within two years following termination of
therapy, soliciting sexual relations with a client, or committing an act of sexual abuse, or sexual misconduct
with a client, or committing an act punishable as a sexually related crime, if that act or solicitation is
substantially related to the qualifications, functions, or duties of a marriage and family therapist.

(l) Performing, or holding oneself out as being able to perform, or offering to perform, or permitting any trainee
or registered intern under supervision to perform, any professional services beyond the scope of the license
authorized by this chapter.

(m) Failure to maintain confidentiality, except as otherwise required or permitted by law, of all information that
has been received from a client in confidence during the course of treatment and all information about the client
that is obtained from tests or other means.

(n) Prior to the commencement of treatment, failing to disclose to the client or prospective client the fee to be
charged for the professional services, or the basis upon which that fee will be computed.

(o) Paying, accepting, or soliciting any consideration, compensation, or remuneration, whether monetary or
otherwise, for the referral of professional clients.  All consideration, compensation, or remuneration shall be in
relation to professional counseling services actually provided by the licensee.  Nothing in this subdivision shall
prevent collaboration among two or more licensees in a case or cases.  However, no fee shall be charged for that
collaboration, except when disclosure of the fee has been made in compliance with subdivision (n).

(p) Advertising in a manner that is false, misleading, or deceptive.

(q) Reproduction or description in public, or in any publication subject to general public distribution, of any
psychological test or other assessment device, the value of which depends in whole or in part on the naivete of
the subject, in ways that might invalidate the test or device.

(r) Any conduct in the supervision of any registered intern or trainee by any licensee that violates this chapter or
any rules or regulations adopted by the board.

(s) Performing or holding oneself out as being able to perform professional services beyond the scope of one's
competence, as established by one's education, training, or experience.  This subdivision shall not be construed



to expand the scope of the license authorized by this chapter.

(t) Permitting a trainee or registered intern under one's supervision or control to perform, or permitting the
trainee or registered intern to hold himself or herself out as competent to perform, professional services beyond
the trainee's or registered intern's level of education, training, or experience.

(u) The violation of any statute or regulation governing the gaining and supervision of experience required by
this chapter.

(v) Failure to keep records consistent with sound clinical judgment, the standards of the profession, and the
nature of the services being rendered.

(w) Failure to comply with the child abuse reporting requirements of Section 11166 of the Penal Code.

(x) Failure to comply with the elder and dependent adult abuse reporting requirements of Section 15630 of the
Welfare and Institutions Code.

(y) Willful violation of Chapter 1 (commencing with Section 123100) of Part 1 of Division 106 of the Health
and Safety Code.

(z) Failure to comply with Section 2290.5.

(aa)(1) Engaging in an act described in Section 261, 286, 288a, or 289 of the Penal Code with a minor or an act
described in Section 288 or 288.5 of the Penal Code regardless of whether the act occurred prior to or after the
time the registration or license was issued by the board.  An act described in this subdivision occurring prior to
the effective date of this subdivision 1 shall constitute unprofessional conduct and shall subject the licensee to
refusal, suspension, or revocation of a license under this section.

(2) The Legislature hereby finds and declares that protection of the public, and in particular minors, from sexual
misconduct by a licensee is a compelling governmental interest, and that the ability to suspend or revoke a
license for sexual conduct with a minor occurring prior to the effective date of this section is equally important
to protecting the public as is the ability to refuse a license for sexual conduct with a minor occurring prior to the
effective date of this section.

CREDIT(S)
(Added by Stats.1986, c. 1365, § 4.  Amended by Stats.1987, c. 738, § 12; Stats.1989, c. 772, § 6; Stats.1992, c.
890 (S.B.1394), § 4; Stats.1993, c. 1054 (A.B.1885), § 13; Stats.1999, c. 657 (A.B.1677), § 3; Stats.2000, c.
135 (A.B.2539), § 4; Stats.2001, c. 435 (S.B.349), § 16; Stats.2002, c. 1013 (S.B.2026), § 35; Stats.2003, c. 607
(S.B.1077), § 17; Stats.2007, c. 588 (S.B.1048), § 64; Stats.2008, c. 33 (S.B.797), § 8, eff. June 23, 2008.)
1Subd.(aa) was added by Stats.2008, c. 33 (S.B.797), § 8, eff. June 23, 2008.

Historical Notes

Historical And Statutory Notes

2003 Legislation
Stats.2003, c. 607 (S.B.1077), in subds.(r) and (t), deleted "registered" preceding "trainee".
2007 Legislation
Stats.2007, c. 588 (S.B.1048), rewrote the introductory paragraph; in subd.(m), substituted "that" for

"which"; and added subds.(w) to (z).  Prior to amendment, the introductory paragraph had read:
"The board may refuse to issue any registration or license, or may suspend or revoke the license or

registration of any registrant or licensee if the applicant, licensee, or registrant has been guilty of
unprofessional conduct.  Unprofessional conduct shall include, but not be limited to:".

For cost reimbursement provisions relating to Stats.2007, c. 588 (S.B.1048), see Historical and Statutory
Notes under Business and Professions Code § 337.



2008 Legislation
Stats.2008, c. 33 (S.B.797), added subd.(aa).
For cost reimbursement and urgency effective provisions relating to Stats.2008, c. 33 (S.B.797), see

Historical and Statutory Notes under Business and Professions Code § 101.2.
2003 Main Volume
The 1987 amendment added subds.(s) and (t).
The 1989 amendment substituted "any registration or license, or may suspend or revoke the license or"

for "an intern registration or a license, or may suspend or revoke the license or intern" in the
introductory paragraph; inserted "registered" throughout subds.(l) and (r), and inserted "registered"
twice preceding references to trainees in subd.(t).

Stats.1992, c. 890 (S.B.1394), in subd.(c), made a nonsubstantive change; and in subd.(k), inserted "on a
former client within two years following termination of therapy".

Stats.1993, c. 1054 (A.B.1885), in subd.(c), made two nonsubstantive changes; in subd.(h), inserted ", or
employing, directly or indirectly"; and added subd.(u).

Stats.1999, c. 657, added subd.(v), relating to failure to keep records.
Stats.2000, c. 135 (A.B.2539), made nonsubstantive changes to maintain the code.
Subordination of legislation by Stats.2000, c. 135 (A.B.2539), to other 2000 legislation, see Historical

and Statutory Notes under Business and Professions Code § 651.
Stats.2001, c. 435 (S.B.349), in subd.(a), made a nonsubstantive change; and in subd.(c), substituted

"section 4022" for "section 4211" in the first sentences.
Stats.2002, c. 1013 (S.B.2026), substituted "marriage and family therapy" for "marriage, family, and

child counseling" three times and made a nonsubstantive change.
Former § 4982, which related to similar subject matter, was added by Stats.1983, c. 928, § 5; and

repealed by Stats.1986, c. 1365, § 3.
Derivation: Former § 4982, added by Stats.1983, c. 928, § 5.
Former § 4982.1, added by Stats.1983, c. 928, § 5.
Former § 4982.2, added by Stats.1983, c. 928, § 5.
Former § 17820, added by Stats.1963, c. 1823, p. 3759, § 1, amended by Stats.1965, c. 1506, p. 3540, §

7; Stats.1968, c. 1348, p. 2572, § 22; Stats.1971, c. 438, p. 855, § 12; Stats.1977, c. 1244, p. 4219, §
14.

Former § 17822, added by Stats.1963, c. 1823, p. 3759, § 1, amended by Stats.1968, c. 1348, p. 2572, §
24; Stats.1969, c. 53, p. 175, § 12; Stats.1978, c. 1161, p. 3751, § 518.

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 4980.03.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Conviction defined for purposes of this Code, see Business and Professions Code § 7.5.
Denial of license,

Additional grounds, generally, see Business and Professions Code § 480
Grounds, generally, see Business and Professions Code § 475.

Domestic violence, interagency death review teams, reporting procedures, see Penal Code §
11163.3.

Elder death review teams, confidentiality and disclosure of information, see Penal Code § 11174.8.
Unprofessional conduct, prior sexual contact between psychotherapist and patient, failure to comply,

see Business and Professions Code § 728.

Code Of Regulations References

Disciplinary guidelines, see 16 Cal. Code of Regs. § 1888.



Fingerprint submission, see 16 Cal. Code of Regs. § 1815.
Licensed clinical social workers corporations, citable offenses, see 16 Cal. Code of Regs. § 1886.40.
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Collateral References:

Witkin, Summary (9th ed) H & W §20
Cal Jur 3d Heal Art §§212, 214, 215, 254, 270

Notes Of Decisions

Advertising 1
Psychotherapy 2
Revocation 3

1. Advertising

Regulation declaring that "improper advertising" in connection with marriage, family and child counseling
includes employment of any degree obtained from school not accredited by any accrediting agency accepted by
board of behavioral sciences or any honorary degree is invalid as applied to individuals who had received or
may hereafter receive Ph.D. degree from plaintiff, a college unaccredited by the board, and regulation that
"improper advertising" includes any statement in advertising which would or might tend to mislead public as to
individual's competence, education, qualifications or experience is invalid as applied to degree holders because
of their use of such degree. College of Psychological and Social Studies v. Board of Behavioral Science
Examiners of Dept. of Consumer Affairs (App. 2 Dist. 1974) 116 Cal.Rptr. 128, 41 Cal.App.3d 367. Health
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2. Psychotherapy

The extent to which licensed marriage, family and child counselors may practice psychotherapy is through the
use of "applied psychotherapeutic techniques" to "diagnose and treat a mental disorder" directly related to a
marriage, family or child counseling problem, but such counselors may not use "psychotherapy,"
"psychotherapeutic services," or other terms of similar import in advertisements. 58 Op.Atty.Gen. 186, 3-24-75.

A person who was licensed for marital, family and child counseling, under § 17800 et seq., (repealed; see, now,
§ 4980 et seq.) but who was not a certified psychologist or a licensed psychiatrist, could not apply
psychotherapeutic measures in his counseling work, nor could such a person identify himself as a
"psychotherapist" on calling cards or signs or in any other advertisements. 47 Op.Atty.Gen. 204, 6-14-66.

3. Revocation

Where psychologist could continue psychology practice and marriage and family counseling incident to that
practice, despite revocation of his license to practice marriage and family counseling and license originally was
issued under mistaken impression that psychologist had met academic requirements for such license, board of
behavioral science examiners was not estopped to revoke license. Packer v. Board of Behavioral Science
Examiners (App. 2 Dist. 1975) 125 Cal.Rptr. 96, 52 Cal.App.3d 190. Estoppel  62.2(2)

§ 4982. Unprofessional conduct 
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The board may deny a license or registration or may suspend or revoke the license or registration of a licensee
or registrant if he or she has been guilty of unprofessional conduct.  Unprofessional conduct includes, but is not
limited to, the following:

(a) The conviction of a crime substantially related to the qualifications, functions, or duties of a licensee or
registrant under this chapter.  The record of conviction shall be conclusive evidence only of the fact that the
conviction occurred.  The board may inquire into the circumstances surrounding the commission of the crime in
order to fix the degree of discipline or to determine if the conviction is substantially related to the qualifications,
functions, or duties of a licensee or registrant under this chapter.  A plea or verdict of guilty or a conviction
following a plea of nolo contendere made to a charge substantially related to the qualifications, functions, or
duties of a licensee or registrant under this chapter shall be deemed to be a conviction within the meaning of
this section.  The board may order any license or registration suspended or revoked, or may decline to issue a
license or registration when the time for appeal has elapsed, or the judgment of conviction has been affirmed on
appeal, or, when an order granting probation is made suspending the imposition of sentence, irrespective of a
subsequent order under Section 1203.4 of the Penal Code allowing the person to withdraw a plea of guilty and
enter a plea of not guilty, or setting aside the verdict of guilty, or dismissing the accusation, information, or
indictment.

(b) Securing a license or registration by fraud, deceit, or misrepresentation on any application for licensure or
registration submitted to the board, whether engaged in by an applicant for a license or registration, or by a
licensee in support of any application for licensure or registration.

(c) Administering to himself or herself any controlled substance or using of any of the dangerous drugs
specified in Section 4022, or of any alcoholic beverage to the extent, or in a manner, as to be dangerous or
injurious to the person applying for a registration or license or holding a registration or license under this
chapter, or to any other person, or to the public, or, to the extent that the use impairs the ability of the person
applying for or holding a registration or license to conduct with safety to the public the practice authorized by
the registration or license.  The board shall deny an application for a registration or license or revoke the license
or registration of any person, other than one who is licensed as a physician and surgeon, who uses or offers to
use drugs in the course of performing marriage and family therapy services.

(d) Gross negligence or incompetence in the performance of marriage and family therapy.

(e) Violating, attempting to violate, or conspiring to violate any of the provisions of this chapter or any
regulation adopted by the board.

(f) Misrepresentation as to the type or status of a license or registration held by the person, or otherwise
misrepresenting or permitting misrepresentation of his or her education, professional qualifications, or
professional affiliations to any person or entity.

(g) Impersonation of another by any licensee, registrant, or applicant for a license or registration, or, in the case
of a licensee, allowing any other person to use his or her license or registration.

(h) Aiding or abetting, or employing, directly or indirectly, any unlicensed or unregistered person to engage in
conduct for which a license or registration is required under this chapter.

(i) Intentionally or recklessly causing physical or emotional harm to any client.

(j) The commission of any dishonest, corrupt, or fraudulent act substantially related to the qualifications,
functions, or duties of a licensee or registrant.

(k) Engaging in sexual relations with a client, or a former client within two years following termination of
therapy, soliciting sexual relations with a client, or committing an act of sexual abuse, or sexual misconduct



with a client, or committing an act punishable as a sexually related crime, if that act or solicitation is
substantially related to the qualifications, functions, or duties of a marriage and family therapist.

(l) Performing, or holding oneself out as being able to perform, or offering to perform, or permitting any trainee
or registered intern under supervision to perform, any professional services beyond the scope of the license
authorized by this chapter.

(m) Failure to maintain confidentiality, except as otherwise required or permitted by law, of all information that
has been received from a client in confidence during the course of treatment and all information about the client
that is obtained from tests or other means.

(n) Prior to the commencement of treatment, failing to disclose to the client or prospective client the fee to be
charged for the professional services, or the basis upon which that fee will be computed.

(o) Paying, accepting, or soliciting any consideration, compensation, or remuneration, whether monetary or
otherwise, for the referral of professional clients.  All consideration, compensation, or remuneration shall be in
relation to professional counseling services actually provided by the licensee.  Nothing in this subdivision shall
prevent collaboration among two or more licensees in a case or cases.  However, no fee shall be charged for that
collaboration, except when disclosure of the fee has been made in compliance with subdivision (n).

(p) Advertising in a manner that is false, fraudulent, misleading, or deceptive, as defined in Section 651.

(q) Reproduction or description in public, or in any publication subject to general public distribution, of any
psychological test or other assessment device, the value of which depends in whole or in part on the naivete of
the subject, in ways that might invalidate the test or device.

(r) Any conduct in the supervision of any registered intern, associate clinical social worker, or trainee by any
licensee that violates this chapter or any rules or regulations adopted by the board.

(s) Performing or holding oneself out as being able to perform professional services beyond the scope of one's
competence, as established by one's education, training, or experience.  This subdivision shall not be construed
to expand the scope of the license authorized by this chapter.

(t) Permitting a trainee or registered intern under one's supervision or control to perform, or permitting the
trainee or registered intern to hold himself or herself out as competent to perform, professional services beyond
the trainee's or registered intern's level of education, training, or experience.

(u) The violation of any statute or regulation governing the gaining and supervision of experience required by
this chapter.

(v) Failure to keep records consistent with sound clinical judgment, the standards of the profession, and the
nature of the services being rendered.

(w) Failure to comply with the child abuse reporting requirements of Section 11166 of the Penal Code.

(x) Failure to comply with the elder and dependent adult abuse reporting requirements of Section 15630 of the
Welfare and Institutions Code.

(y) Willful violation of Chapter 1 (commencing with Section 123100) of Part 1 of Division 106 of the Health
and Safety Code.

(z) Failure to comply with Section 2290.5.

(aa)(1) Engaging in an act described in Section 261, 286, 288a, or 289 of the Penal Code with a minor or an act
described in Section 288 or 288.5 of the Penal Code regardless of whether the act occurred prior to or after the
time the registration or license was issued by the board.  An act described in this subdivision occurring prior to
the effective date of this subdivision 1 shall constitute unprofessional conduct and shall subject the licensee to



refusal, suspension, or revocation of a license under this section.

(2) The Legislature hereby finds and declares that protection of the public, and in particular minors, from sexual
misconduct by a licensee is a compelling governmental interest, and that the ability to suspend or revoke a
license for sexual conduct with a minor occurring prior to the effective date of this section is equally important
to protecting the public as is the ability to refuse a license for sexual conduct with a minor occurring prior to the
effective date of this section.

(ab) Engaging in any conduct that subverts or attempts to subvert any licensing examination or the
administration of an examination as described in Section 123.

CREDIT(S)
(Added by Stats.1986, c. 1365, § 4.  Amended by Stats.1987, c. 738, § 12; Stats.1989, c. 772, § 6; Stats.1992, c.
890 (S.B.1394), § 4; Stats.1993, c. 1054 (A.B.1885), § 13; Stats.1999, c. 657 (A.B.1677), § 3; Stats.2000, c.
135 (A.B.2539), § 4; Stats.2001, c. 435 (S.B.349), § 16; Stats.2002, c. 1013 (S.B.2026), § 35; Stats.2003, c. 607
(S.B.1077), § 17; Stats.2007, c. 588 (S.B.1048), § 64; Stats.2008, c. 33 (S.B.797), § 8, eff. June 23, 2008;
Stats.2009, c. 307 (S.B.821), § 51.)
1Subd.(aa) was added by Stats.2008, c. 33 (S.B.797), § 8, eff. June 23, 2008.

Historical Notes

Historical And Statutory Notes

2003 Legislation
Stats.2003, c. 607 (S.B.1077), in subds.(r) and (t), deleted "registered" preceding "trainee".
2007 Legislation
Stats.2007, c. 588 (S.B.1048), rewrote the introductory paragraph; in subd.(m), substituted "that" for

"which"; and added subds.(w) to (z).  Prior to amendment, the introductory paragraph had read:
"The board may refuse to issue any registration or license, or may suspend or revoke the license or

registration of any registrant or licensee if the applicant, licensee, or registrant has been guilty of
unprofessional conduct.  Unprofessional conduct shall include, but not be limited to:".

For cost reimbursement provisions relating to Stats.2007, c. 588 (S.B.1048), see Historical and Statutory
Notes under Business and Professions Code § 337.

2008 Legislation
Stats.2008, c. 33 (S.B.797), added subd.(aa).
For cost reimbursement and urgency effective provisions relating to Stats.2008, c. 33 (S.B.797), see

Historical and Statutory Notes under Business and Professions Code § 101.2.
2009 Legislation
Stats.2009, c. 307 (S.B.821), in subd.(c), at the end of the first sentence, deleted ", or the conviction of

more than one misdemeanor or any felony involving the use, consumption, or self-administration of
any of the substances referred to in this subdivision, or any combination thereof"; in subd.(p),
inserted "fraudulent,", and added "as defined in Section 651"; in subd.(r), inserted ", associate
clinical social worker,"; and added subd.(ab).

For cost reimbursement provisions relating to Stats.2009, c. 307 (S.B.821), see Historical and Statutory
Notes under Business and Professions Code § 139.

2003 Main Volume
The 1987 amendment added subds.(s) and (t).
The 1989 amendment substituted "any registration or license, or may suspend or revoke the license or"

for "an intern registration or a license, or may suspend or revoke the license or intern" in the
introductory paragraph; inserted "registered" throughout subds.(l) and (r), and inserted "registered"
twice preceding references to trainees in subd.(t).

Stats.1992, c. 890 (S.B.1394), in subd.(c), made a nonsubstantive change; and in subd.(k), inserted "on a
former client within two years following termination of therapy".



Stats.1993, c. 1054 (A.B.1885), in subd.(c), made two nonsubstantive changes; in subd.(h), inserted ", or
employing, directly or indirectly"; and added subd.(u).

Stats.1999, c. 657, added subd.(v), relating to failure to keep records.
Stats.2000, c. 135 (A.B.2539), made nonsubstantive changes to maintain the code.
Subordination of legislation by Stats.2000, c. 135 (A.B.2539), to other 2000 legislation, see Historical

and Statutory Notes under Business and Professions Code § 651.
Stats.2001, c. 435 (S.B.349), in subd.(a), made a nonsubstantive change; and in subd.(c), substituted

"section 4022" for "section 4211" in the first sentences.
Stats.2002, c. 1013 (S.B.2026), substituted "marriage and family therapy" for "marriage, family, and

child counseling" three times and made a nonsubstantive change.
Former § 4982, which related to similar subject matter, was added by Stats.1983, c. 928, § 5; and

repealed by Stats.1986, c. 1365, § 3.
Derivation: Former § 4982, added by Stats.1983, c. 928, § 5.
Former § 4982.1, added by Stats.1983, c. 928, § 5.
Former § 4982.2, added by Stats.1983, c. 928, § 5.
Former § 17820, added by Stats.1963, c. 1823, p. 3759, § 1, amended by Stats.1965, c. 1506, p. 3540, §

7; Stats.1968, c. 1348, p. 2572, § 22; Stats.1971, c. 438, p. 855, § 12; Stats.1977, c. 1244, p. 4219, §
14.

Former § 17822, added by Stats.1963, c. 1823, p. 3759, § 1, amended by Stats.1968, c. 1348, p. 2572, §
24; Stats.1969, c. 53, p. 175, § 12; Stats.1978, c. 1161, p. 3751, § 518.
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"Board" defined for purposes of this Chapter, see Business and Professions Code § 4980.03.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Conviction defined for purposes of this Code, see Business and Professions Code § 7.5.
Denial of license,

Additional grounds, generally, see Business and Professions Code § 480
Grounds, generally, see Business and Professions Code § 475.

Domestic violence, interagency death review teams, reporting procedures, see Penal Code §
11163.3.

Elder death review teams, confidentiality and disclosure of information, see Penal Code § 11174.8.
Unprofessional conduct, prior sexual contact between psychotherapist and patient, failure to comply,

see Business and Professions Code § 728.
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Disciplinary guidelines, see 16 Cal. Code of Regs. § 1888.
Fingerprint submission, see 16 Cal. Code of Regs. § 1815.
Licensed clinical social workers corporations, citable offenses, see 16 Cal. Code of Regs. § 1886.40.
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Notes Of Decisions

Advertising 1
Psychotherapy 2
Revocation 3

1. Advertising

Regulation declaring that "improper advertising" in connection with marriage, family and child counseling
includes employment of any degree obtained from school not accredited by any accrediting agency accepted by
board of behavioral sciences or any honorary degree is invalid as applied to individuals who had received or
may hereafter receive Ph.D. degree from plaintiff, a college unaccredited by the board, and regulation that
"improper advertising" includes any statement in advertising which would or might tend to mislead public as to
individual's competence, education, qualifications or experience is invalid as applied to degree holders because
of their use of such degree. College of Psychological and Social Studies v. Board of Behavioral Science
Examiners of Dept. of Consumer Affairs (App. 2 Dist. 1974) 116 Cal.Rptr. 128, 41 Cal.App.3d 367. Health
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2. Psychotherapy

The extent to which licensed marriage, family and child counselors may practice psychotherapy is through the
use of "applied psychotherapeutic techniques" to "diagnose and treat a mental disorder" directly related to a
marriage, family or child counseling problem, but such counselors may not use "psychotherapy,"
"psychotherapeutic services," or other terms of similar import in advertisements. 58 Op.Atty.Gen. 186, 3-24-75.

A person who was licensed for marital, family and child counseling, under § 17800 et seq., (repealed; see, now,
§ 4980 et seq.) but who was not a certified psychologist or a licensed psychiatrist, could not apply
psychotherapeutic measures in his counseling work, nor could such a person identify himself as a
"psychotherapist" on calling cards or signs or in any other advertisements. 47 Op.Atty.Gen. 204, 6-14-66.

3. Revocation

Where psychologist could continue psychology practice and marriage and family counseling incident to that
practice, despite revocation of his license to practice marriage and family counseling and license originally was
issued under mistaken impression that psychologist had met academic requirements for such license, board of
behavioral science examiners was not estopped to revoke license. Packer v. Board of Behavioral Science
Examiners (App. 2 Dist. 1975) 125 Cal.Rptr. 96, 52 Cal.App.3d 190. Estoppel  62.2(2)

§ 4982.05. Limitations period 

     •     Historical Notes     •     Research References

(a) Except as provided in subdivisions (b), (c), and (e), any accusation filed against a licensee pursuant to
Section 11503 of the Government Code shall be filed within three years from the date the board discovers the
alleged act or omission that is the basis for disciplinary action, or within seven years from the date the alleged
act or omission that is the basis for disciplinary action occurred, whichever occurs first.

(b) An accusation filed against a licensee pursuant to Section 11503 of the Government Code alleging the
procurement of a license by fraud or misrepresentation is not subject to the limitations set forth in subdivision
(a).

(c) The limitation provided for by subdivision (a) shall be tolled for the length of time required to obtain



compliance when a report required to be filed by the licensee or registrant with the board pursuant to Article 11
(commencing with Section 800) of Chapter 1 is not filed in a timely fashion.

(d) If an alleged act or omission involves a minor, the seven-year limitations period provided for by subdivision
(a) and the 10-year limitations period provided for by subdivision (e) shall be tolled until the minor reaches the
age of majority.

(e) An accusation filed against a licensee pursuant to Section 11503 of the Government Code alleging sexual
misconduct shall be filed within three years after the board discovers the act or omission alleged as the grounds
for disciplinary action, or within 10 years after the act or omission alleged as the grounds for disciplinary action
occurs, whichever occurs first.  This subdivision shall apply to a complaint alleging sexual misconduct received
by the board on and after January 1, 2002.

(f) The limitations period provided by subdivision (a) shall be tolled during any period if material evidence
necessary for prosecuting or determining whether a disciplinary action would be appropriate is unavailable to
the board due to an ongoing criminal investigation.

(g) For purposes of this section, "discovers" means the later of the occurrence of any of the following with
respect to each act or omission alleged as the basis for disciplinary action:

(1) The date the board received a complaint or report describing the act or omission.

(2) The date, subsequent to the original complaint or report, on which the board became aware of any additional
acts or omissions alleged as the basis for disciplinary action against the same individual.

(3) The date the board receives from the complainant a written release of information pertaining to the
complainant's diagnosis and treatment.

CREDIT(S)
(Added by Stats.1999, c. 459 (S.B.809), § 2.  Amended by Stats.2001, c. 617 (A.B.1616), § 4; Stats.2002, c.
664 (A.B.3034), § 9; Stats.2005, c. 658 (S.B.229), § 19.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Section 4 of Stats.1999, c. 459, provides:
"SEC. 4. This act shall apply to all accusations filed on or after January 1, 2000."
Subordination of legislation by Stats.2002, c. 664 (A.B.3034), to other 2002 legislation, see Historical

and Statutory Notes under Business and Professions Code § 805.2.

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 4980.03.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
2003 Main Volume

§ 4982.1. Mental illness or chemical dependency; grounds for refusal to license or register 

     •     Historical Notes     •     Research References



The board may refuse to issue any registration or license whenever it appears that an applicant may be unable to
practice his or her profession safely due to mental illness or chemical dependency.  The procedures set forth in
Article 12.5 (commencing with Section 820) of Chapter 1 shall apply to any denial of a license or registration
pursuant to this section.

CREDIT(S)
(Added by Stats.1992, c. 384 (S.B.1773), § 4.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
This section, which related to use of drugs, was added by Stats.1983, c. 928, § 5.
See Business and Professions Code § 4982.

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 4980.03.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Chemical dependency and early intervention training, see Business and Professions Code § 29.
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Collateral References:

Cal Jur 3d Heal Art §179

§ 4982.15. Placing of license or registration on probation; circumstances 
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(a) The board may place a license or registration on probation under the following circumstances:

(1) In lieu of, or in addition to, any order of the board suspending or revoking the license or registration of any
licensee or intern.

(2) Upon the issuance of a license to an individual who has been guilty of unprofessional conduct, but who had
otherwise completed all education and training and experience required for licensure.

(3) As a condition upon the reissuance or reinstatement of any license that has been suspended or revoked by
the board.

(b) The board may adopt regulations establishing a monitoring program to ensure compliance with any terms or
conditions of probation imposed by the board pursuant to subdivision (a).  The cost of probation or monitoring
may be ordered to be paid by the licensee, registrant, or applicant.

(c) The board, in its discretion, may require any licensee or registrant who has been placed on probation, or
whose license or registration has been suspended, to obtain additional professional training, and to pass an
examination upon completion of that training, and to pay any necessary examination fee.  The examination may



be written, oral, or a practical or clinical examination.

CREDIT(S)
(Formerly § 4982.2, added by Stats.1986, c. 1365, § 4.  Renumbered § 4982.15 and amended by Stats.1994, c.
26 (A.B.1807), § 184, eff. March 30, 1994.)
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Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 4980.03.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Denial of license,

Additional grounds, generally, see Business and Professions Code § 480
Grounds, generally, see Business and Professions Code § 475.

Code Of Regulations References

Course instructor qualifications, see 16 Cal. Code of Regs. § 1887.10.
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Cal Jur 3d Heal Art §271

§ 4982.25. Denial of application or suspension or revocation of license or registration; grounds 
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The board may deny an application, or may suspend or revoke a license or registration issued under this
chapter, for any of the following:

(a) Denial of licensure, revocation, suspension, restriction, or any other disciplinary action imposed by another
state or territory or possession of the United States, or by any other governmental agency, on a license,
certificate, or registration to practice marriage and family therapy, or any other healing art, shall constitute
unprofessional conduct.  A certified copy of the disciplinary action decision or judgment shall be conclusive
evidence of that action.

(b) Revocation, suspension, or restriction by the board of a license, certificate, or registration to practice as a
clinical social worker, professional clinical counselor, or educational psychologist shall also constitute grounds
for disciplinary action for unprofessional conduct against the licensee or registrant under this chapter.

CREDIT(S)
(Added by Stats.1986, c. 1365, § 4.  Amended by Stats.1987, c. 738, § 13; Stats.1992, c. 384 (S.B.1773), § 5;
Stats.1998, c. 879 (S.B.2238), § 7; Stats.2002, c. 1013 (S.B.2026), § 37; Stats.2010, c. 653 (S.B.1489),§ 41.)
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Stats.2010, c. 653 (S.B.1489), in subd.(b), inserted ", professional clinical counselor,"; and made

nonsubstantive changes.



Research References

Cross References

Board defined for purposes of this Chapter, see Business and Professions Code § 4980.03.
Board defined for purposes of this Code, see Business and Professions Code § 22.
Denial of license, generally, additional grounds, see Business and Professions Code § 480.
Denial of license, generally, grounds, see Business and Professions Code § 475.
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Licensed clinical social workers corporations, citable offenses, see 16 Cal. Code of Regs. § 1886.40.
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§ 4982.26. Decision containing finding that licensee or registrant engaged in sexual contact with patient
or former patient; order of revocation 

     •     Historical Notes

The board shall revoke any license issued under this chapter upon a decision made in accordance with the
procedures set forth in Chapter 5 (commencing with Section 11500) of Part 1 of Division 3 of Title 2 of the
Government Code, that contains any finding of fact that the licensee or registrant engaged in any act of sexual
contact, as defined in Section 729, when that act is with a patient, or with a former patient when the relationship
was terminated primarily for the purpose of engaging in that act.  The revocation shall not be stayed by the
administrative law judge or the board.

CREDIT(S)
(Added by Stats.1994, c. 1274 (S.B.2039), § 32.  Amended by Stats.2005, c. 658 (S.B.229), § 20.)

Historical Notes
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Section 40 of Stats.2005, c. 658 (S.B.229), provides:
"SEC. 40. The Legislature finds and declares that the amendments made to Sections 4982.26,

4986.71, and 4992.33 of the Business and Professions Code made by Sections 20, 21, and 25 of
this act do not constitute a change in, but are declaratory of, existing law."
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Cal Jur 3d Heal Art §214

§ 4982.3. Procedure 
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The proceedings conducted under this article shall be held in accordance with Chapter 5 (commencing with
Section 11500) of Part 1 of Division 3 of Title 2 of the Government Code.

CREDIT(S)
(Added by Stats.1986, c. 1365, § 4.)

Historical Notes
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Former § 4982.3, which related to procedure, was added by Stats.1983, c. 928, § 5; and repealed by

Stats.1986, c. 1365, § 3.
Derivation: Former § 4982.3, added by Stats.1983, c. 928, § 5.
Former § 17823, added by Stats.1963, c. 1823, p. 3759, § 1.
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 Cal Digest of Official Reports 3d Series, Healing Arts and Institutions §23.

Article 3. Penalties

Historical Notes

General Notes

2003 Main Volume
Article 3 was added by Stats.1986, c. 1365, § 4.

§ 4983. Violation; misdemeanor; punishment 

     •     Historical Notes     •     Research References

Any person who violates any of the provisions of this chapter is guilty of a misdemeanor punishable by
imprisonment in the county jail not exceeding six months, or by a fine not exceeding two thousand five hundred
dollars ($2,500), or by both.

CREDIT(S)
(Added by Stats.1986, c. 1365, § 4.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Former § 4983, which related to similar subject matter, was added by Stats.1983, c. 928, § 5; and

repealed by Stats.1986, c. 1365, § 3.



Derivation: Former § 4983, added by Stats.1983, c. 928, § 5.
Former § 17830, added by Stats.1963, c. 1823, p. 3759, § 1, amended by Stats.1976, c. 1125, p. 5032, §

12.

Research References
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"County" defined for purposes of this Code, see Business and Professions Code § 17.
Misdemeanors, penalties and definition, see Penal Code §§ 17, 19 and 19.2.
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Witkin, Summary (9th ed) H & W §20
Witkin & Epstein, Criminal Law (2d ed) §1046
Cal Jur 3d Heal Art §401

§ 4983.1. Injunction 
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In addition to other proceedings provided for in this chapter, whenever any person has engaged, or is about to
engage, in any acts or practices which constitute, or will constitute, an offense against this chapter, the superior
court in and for the county wherein the acts or practices take place, or are about to take place, may issue an
injunction, or other appropriate order, restraining such conduct on application of the board, the Attorney
General, or the district attorney of the county.

The proceedings under this section shall be governed by Chapter 3 (commencing with Section 525) of Title 7 of
Part 2 of the Code of Civil Procedure.

CREDIT(S)
(Added by Stats.1986, c. 1365, § 4.)

Historical Notes
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2003 Main Volume
Former § 4983.1, which related to similar subject matter, was added by Stats.1983, c. 928, § 5; and

repealed by Stats.1986, c. 1365, § 3.
Derivation: Former § 4983.1, added by Stats.1983, c. 928, § 5.
Former § 17831, added by Stats.1963, c. 1823, p. 3759, § 1, amended by Stats.1968, c. 1348, p. 2572, §

25.
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"Board" defined for purposes of this Chapter, see Business and Professions Code § 4980.03.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
"County" defined for purposes of this Code, see Business and Professions Code § 17.



Injunctions,
Generally, see Code of Civil Procedure § 526.
Under this Code, see Business and Professions Code § 125.5.

Temporary restraining orders under this Code, see Business and Professions Code § 125.7.
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Witkin, Summary (9th ed) H & W §20
Cal Jur 3d Heal Art §101
 Am Jur 2d Injunctions §§247 et seq.

Article 4. Revenue
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§ 4984. Expiration of licenses; renewal of unexpired licenses 
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(a) Licenses issued under this chapter shall expire no more than 24 months after the issue date.  The expiration
date of the original license shall be set by the board.

(b) To renew an unexpired license, the licensee, on or before the expiration date of the license, shall do all of
the following:

(1) Apply for a renewal on a form prescribed by the board .

(2) Pay a two-year renewal fee prescribed by the board.

(3) Certify compliance with the continuing education requirements set forth in Section 4980.54.

(4) Notify the board whether he or she has been convicted, as defined in Section 490, of a misdemeanor or
felony, or whether any disciplinary action has been taken by any regulatory or licensing board in this or any
other state, subsequent to the licensee's last renewal.

CREDIT(S)
(Added by Stats.1986, c. 1365, § 4.  Amended by Stats.2000, c. 836 (S.B.1554), § 35.)

Historical Notes
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2003 Main Volume
Former § 4984, which related to similar subject matter, was added by Stats.1983, c. 928, § 5; and was

repealed by Stats.1986, c. 1365, § 3.
Derivation: Former § 4984, added by Stats.1983, c. 928, § 5.



Former § 17840, added by Stats.1963, c. 1823, p. 3759, § 1, amended by Stats.1968, c. 1348, p. 2573, §
26; Stats.1977, c. 1244, p. 4220, § 15.
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Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 4980.03.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Renewal provisions under this Code, see Business and Professions Code §§ 152.5, 152.6.
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Licensed clinical social workers corporations, citable offenses, see 16 Cal. Code of Regs. § 1886.40.
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Collateral References:

Witkin, Summary (9th ed) H & W §20

§ 4984.01. Intern registration; duration of registration; renewal 
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(a) The marriage and family therapist intern registration shall expire one year from the last day of the month in
which it was issued.

(b) To renew the registration, the registrant shall, on or before the expiration date of the registration, complete
all of the following actions:

(1) Apply for renewal on a form prescribed by the board.

(2) Pay a renewal fee prescribed by the board.

(3) Notify the board whether he or she has been convicted, as defined in Section 490, of a misdemeanor or
felony, and whether any disciplinary action has been taken against him or her by a regulatory or licensing board
in this or any other state subsequent to the last renewal of the registration.

(c) The registration may be renewed a maximum of five times.  No registration shall be renewed or reinstated
beyond six years from the last day of the month during which it was issued, regardless of whether it has been
revoked.  When no further renewals are possible, an applicant may apply for and obtain a new intern
registration if the applicant meets the educational requirements for registration in effect at the time of the
application for a new intern registration.  An applicant who is issued a subsequent intern registration pursuant to
this subdivision may be employed or volunteer in any allowable work setting except private practice.

CREDIT(S)
(Added by Stats.2007, c. 588 (S.B.1048), § 65.)

Historical Notes

Historical And Statutory Notes

2007 Legislation
For cost reimbursement provisions relating to Stats.2007, c. 588 (S.B.1048), see Historical and Statutory

Notes under Business and Professions Code § 337.



§ 4984.1. Renewal of expired licenses 
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A licensee may renew a license at any time within three years after its expiration by completing all of the
actions described in subdivision (b) of Section 4984 and paying any delinquency fees.

CREDIT(S)
(Added by Stats.1986, c. 1365, § 4.  Amended by Stats.1998, c. 879 (S.B.2238), § 8; Stats.2007, c. 588
(S.B.1048), § 66.)
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Notes under Business and Professions Code § 337.
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Renewal provisions under this Code, see Business and Professions Code §§ 152.5, 152.6.
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§ 4984.2. Renewal of suspended license; effect of renewal 
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A suspended license is subject to expiration and shall be renewed as provided in this article, but such renewal
does not entitle the licensee, while it remains suspended and until it is reinstated, to engage in the activity to
which the license relates, or in any other activity or conduct in violation of the order or judgment by which it
was suspended.

CREDIT(S)
(Added by Stats.1986, c. 1365, § 4.)

Historical Notes

Historical And Statutory Notes
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Former § 4984.2, which related to similar subject matter, was added by Stats.1983, c. 928, § 5; and

repealed by Stats.1986, c. 1365, § 3.
Derivation: Former § 4984.2, added by Stats.1983, c. 928, § 5.
Former § 17842, added by Stats.1963, c. 1823, p. 3759, § 1, amended by Stats.1981, c. 714, p. 2587, §

40.
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Renewal provisions under this Code, see Business and Professions Code §§ 152.5, 152.6.
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§ 4984.3. Revoked license; reinstatement after expiration 
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A revoked license is subject to expiration as provided in this article, but it may not be renewed.  If it is
reinstated after its expiration, the licensee shall, as a condition precedent to its reinstatement, pay a
reinstatement fee in an amount equal to the renewal fee in effect on the last regular renewal date before the date
on which it is reinstated, plus the delinquency fee, if any, accrued at the time of its revocation.

CREDIT(S)
(Added by Stats.1986, c. 1365, § 4.)
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Renewal provisions under this Code, see Business and Professions Code §§ 152.5, 152.6.
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Former § 4984.3, which related to similar subject matter, was added by Stats.1983, c. 928, § 5; and

repealed by Stats.1986, c. 1365, § 3.
Derivation: Former § 4984.3, added by Stats.1983, c. 928, § 5.
Former § 17843, added by Stats.1963, c. 1823, p. 3759, § 1.
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§ 4984.4. Time limit for renewal after expiration; new license 

     •     Historical Notes     •     Research References

A license that is not renewed within three years after its expiration may not be renewed, restored, reinstated, or
reissued; however, the licensee may apply for and obtain a new license if the following criteria are satisfied:

(a) No fact, circumstance, or condition exists that, if the license were issued, would constitute grounds for its



revocation or suspension.

(b) He or she submits an application for examination eligibility and the fee for that application.

(c) He or she takes and passes the current licensing examinations.

(d) He or she submits the fee for initial license issuance.

CREDIT(S)
(Added by Stats.1986, c. 1365, § 4.  Amended by Stats.1987, c. 738, § 14; Stats.1998, c. 879 (S.B.2238), § 9;
Stats.2003, c. 874 (S.B.363), § 12; Stats.2007, c. 588 (S.B.1048), § 67.)
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Notes under Business and Professions Code § 337.
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§ 4984.5. Report and payment of revenue 
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The board shall report each month to the Controller the amount and source of all revenue received pursuant to
this chapter and at the same time pay the entire amount thereof into the State Treasury for credit to the
Behavioral Sciences Fund.

CREDIT(S)
(Added by Stats.1986, c. 1365, § 4.  Amended by Stats.1996, c. 829 (A.B.3473), § 87.)
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Former § 4984.5, which related to similar subject matter, was added by Stats.1983, c. 928, § 5; and was

repealed by Stats.1986, c. 1365, § 3.
Derivation: Former § 4984.5, added by Stats.1983, c. 928, § 5.
Former § 17845, added by Stats.1963, c. 1823, p. 3759, § 1, amended by Stats.1968, c. 1348, p. 2573, §



28; Stats.1970, c. 760, p. 1441, § 21.
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"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
2003 Main Volume

§ 4984.7. Fee schedule 
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(a) The board shall assess the following fees relating to the licensure of marriage and family therapists:

(1) The application fee for an intern registration shall be seventy-five dollars ($75).

(2) The renewal fee for an intern registration shall be seventy-five dollars ($75).

(3) The fee for the application for examination eligibility shall be one hundred dollars ($100).

(4) The fee for the standard written examination shall be one hundred dollars ($100).  The fee for the clinical
vignette examination shall be one hundred dollars ($100).

(A) An applicant who fails to appear for an examination, after having been scheduled to take the examination,
shall forfeit the examination fee.

(B) The amount of the examination fees shall be based on the actual cost to the board of developing,
purchasing, and grading each examination and the actual cost to the board of administering each examination.
The examination fees shall be adjusted periodically by regulation to reflect the actual costs incurred by the
board.

(5) The fee for rescoring an examination shall be twenty dollars ($20).

(6) The fee for issuance of an initial license shall be a maximum of one hundred eighty dollars ($180).

(7) The fee for license renewal shall be a maximum of one hundred eighty dollars ($180).

(8) The fee for inactive license renewal shall be a maximum of ninety dollars ($90).

(9) The renewal delinquency fee shall be a maximum of ninety dollars ($90).  A person who permits his or her
license to expire is subject to the delinquency fee.

(10) The fee for issuance of a replacement registration, license, or certificate shall be twenty dollars ($20).

(11) The fee for issuance of a certificate or letter of good standing shall be twenty-five dollars ($25).

(12) The fee for issuance of a retired license shall be forty dollars ($40).

(b) With regard to license, examination, and other fees, the board shall establish fee amounts at or below the
maximum amounts specified in this chapter.
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Code § 128.5.

Board defined for purposes of this Chapter, see Business and Professions Code § 4980.03.
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Abandonment of application, see 16 Cal. Code of Regs. § 1806.
Delinquent license fees, see 16 Cal. Code of Regs. § 1816.7.
Examination appeal and rescoring fees, see 16 Cal. Code of Regs. § 1816.3.
Examination application fees, see 16 Cal. Code of Regs. § 1816.4.
Initial license and registration fees, see 16 Cal. Code of Regs. § 1816.1.
Replacement and certification fees, see 16 Cal. Code of Regs. § 1816.5.
Renewal fees, see 16 Cal. Code of Regs. § 1816.
Written and oral examination and re-examination fees, see 16 Cal. Code of Regs. § 1816.2.
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§ 4984.72. Failed examination; necessity of new application 
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An applicant who fails a standard or clinical vignette written examination may within one year from the
notification date of that failure, retake the examination as regularly scheduled without further application upon
payment of the fee for the examination.  Thereafter, the applicant shall not be eligible for further examination
until he or she files a new application, meets all requirements in effect on the date of application, and pays all
required fees.
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§ 4984.75. Additional fees 
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In addition to the fees charged pursuant to Section 4984.7 for the biennial renewal of a license pursuant to
Section 4984, the board shall collect an additional fee of ten dollars ($10) at the time of renewal.  The board
shall transfer this amount to the Controller who shall deposit the funds in the Mental Health Practitioner
Education Fund.

CREDIT(S)
(Added by Stats.2003, c. 437 (A.B.938), § 3.)

Historical Notes

Historical And Statutory Notes

2003 Legislation
Legislative findings and declarations relating to Stats.2003, c. 437 (A.B.938), see Historical and

Statutory Notes under Health and Safety Code § 128454.
For Governor's signing message regarding Stats.2003, c. 437 (A.B.938), see Historical and Statutory

Notes under Business and Professions Code § 2987.2.

Research References

Cross References

Mental Health Practitioner Education Fund, see Health and Safety Code § 128458.

§ 4984.8. Inactive licenses 
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(a) A licensee may apply to the board to request that his or her license be placed on inactive status.

(b) A licensee on inactive status shall be subject to this chapter and shall not engage in the practice of marriage
and family therapy in this state.

(c) A licensee who holds an inactive license shall pay a biennial fee in the amount of one-half of the standard
renewal fee and shall be exempt from continuing education requirements.

(d) A licensee on inactive status who has not committed an act or crime constituting grounds for denial of
licensure may, upon request, restore his or her license to practice marriage and family therapy to active status.

(1) A licensee requesting to restore his or her license to active status between renewal cycles shall pay the
remaining one-half of his or her renewal fee.

(2) A licensee requesting to restore his or her license to active status, whose license will expire less than one
year from the date of the request, shall complete 18 hours of continuing education as specified in Section
4980.54.

(3) A licensee requesting to restore his or her license to active status, whose license will expire more than one
year from the date of the request, shall complete 36 hours of continuing education as specified in Section
4980.54.

CREDIT(S)
(Added by Stats.2007, c. 588 (S.B.1048), § 72.  Amended by Stats.2010, c. 653 (S.B.1489), § 43.)

Historical Notes

Historical And Statutory Notes

2007 Legislation
For cost reimbursement provisions relating to Stats.2007, c. 588 (S.B.1048), see Historical and Statutory

Notes under Business and Professions Code § 337.
Former Notes
Former § 4984.8, added by Stats.1998, c. 879 (S.B.2238), § 11, amended by Stats.2002, c. 1013

(S.B.2026), § 39; Stats.2003, c. 607 (S.B.1077), § 19, relating to inactive licenses, was repealed by
Stats.2007, c. 588 (S.B.1048), § 71.  See this section.

Derivation
Former § 4984.8, added by Stats.1998, c. 879 (S.B.2238), § 11, amended by Stats.2002, c. 1013

(S.B.2026), § 39; Stats.2003, c. 607 (S.B.1077), § 19.

Research References

Cross References

Board defined for purposes of this Chapter, see Business and Professions Code § 4980.03.
Board defined for purposes of this Code, see Business and Professions Code § 22.

Code Of Regulations References

Inactive license fees, see 16 Cal. Code of Regs. § 1816.6.
2003 Main Volume



§ 4984.9. Written notice of name change; licensees or registrants 

     •     Research References

A licensee or registrant shall give written notice to the board of a name change within 30 days after each
change, giving both the old and new names.  A copy of the legal document authorizing the name change, such
as a court order or marriage certificate, shall be submitted with the notice.

CREDIT(S)
(Added by Stats.1999, c. 655 (S.B.1308), § 85.)

Research References

Cross References

"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
2003 Main Volume

Article 5. Licensed Educational Psychologists [Repealed]

Article 6. Marriage And Family Therapy Corporations

Historical Notes

General Notes

Article 6, added as "Marriage, Family, and Child Counseling Corporations" by
Stats.1986, c. 1365, § 4, was amended by Stats.2004, c. 204 (A.B.2552), § 5, to read as

now appearing.

Research References

Cross References

Moscone-Knox Professional Corporation Act, see Corporations Code § 13400 et seq.
Psychotherapist-patient privilege, application to individuals and entities, see Evidence Code § 1014.

§ 4987.5. Definition 

     •     Historical Notes     •     Research References

A marriage and family therapy corporation is a corporation that is authorized to render professional services, as
defined in Section 13401 of the Corporations Code, so long as that corporation and its shareholders, officers,
directors, and employees rendering professional services who are marriage and family therapists, physicians
and surgeons, psychologists, licensed clinical social workers, registered nurses, chiropractors, or acupuncturists
are in compliance with the Moscone-Knox Professional Corporation Act (Part 4 (commencing with Section



13400) of Division 3 of Title 1 of the Corporations Code), this article, and any other statute or regulation
pertaining to that corporation and the conduct of its affairs.  With respect to a marriage and family therapy
corporation, the governmental agency referred to in the Moscone-Knox Professional Corporation Act is the
Board of Behavioral Sciences.

CREDIT(S)
(Added by Stats.1986, c. 1365, § 4.  Amended by Stats.1996, c. 829 (A.B.3473), § 89; Stats.1999, c. 657
(A.B.1677), § 5; Stats.2002, c. 1013 (S.B.2026), § 41.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Former § 4987.5, added by Stats.1983, c. 928, § 5, relating to similar subject matter, was repealed by

Stats.1986, c. 1365, § 3.
Derivation: Former § 4987.5, added by Stats.1983, c. 928, § 5.
Former § 17875, added by Stats.1972, c. 1318, § 1.

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 4980.03.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
"Director" defined for purposes of this Code, see Business and Professions Code § 23.5.
Moscone-Knox Professional Corporation Act, see Corporations Code § 13400 et seq.
2003 Main Volume

Collateral References:

Witkin, Summary (9th ed) Corp §34
Witkin, Summary (9th ed) H & W §20
B-W Cal Civil Practice: Business Litigation §15:2
Cal Jur 3d Heal Art §§5, 124

§ 4987.6. Unprofessional conduct 

     •     Historical Notes

It shall constitute unprofessional conduct and a violation of this chapter for any person licensed under this
chapter to violate, attempt to violate, directly or indirectly, or assist in or abet the violation of, or conspire to
violate, any provision or term of this article, the Moscone-Knox Professional Corporation Act (Part 4
(commencing with Section 13400) of Division 3 of Title 1 of the Corporations Code), or any regulations duly
adopted under those laws.

CREDIT(S)
(Added by Stats.1999, c. 657 (A.B.1677), § 7.)

Historical Notes



Historical And Statutory Notes

2003 Main Volume
Former § 4987.6, added by Stats.1986, c. 1365, § 4, relating to requirements for registration application

and issuance of certificate, was repealed by Stats.1999, c. 657 (A.B.1677), § 6.
Former § 4987.6, added by Stats.1983, c. 928, § 5, relating to similar subject matter, was repealed by

Stats.1986, c. 1365, § 3.
Derivation: Former § 4987.6, added by Stats.1983, c. 928, § 5.
Former § 17876, added by Stats.1972, c. 1318, § 1.
2003 Main Volume

Collateral References:

Cal Jur 3d Heal Art §6

§ 4987.7. Name 
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The name of a marriage and family therapy corporation shall contain one or more of the words "marriage,"
"family," or " child" together with one or more of the words "counseling," "counselor," "therapy," or
"therapist," and wording or abbreviations denoting corporate existence.  A marriage and family therapy
corporation that conducts business under a fictitious business name shall not use any name that is false,
misleading or deceptive, and shall inform the patient, prior to the commencement of treatment, that the business
is conducted by a marriage and family therapy corporation.

CREDIT(S)
(Formerly § 4987.8.  Renumbered § 4987.7 and amended by Stats.1999, c. 657 (A.B.1677), § 9.  Amended by
Stats.2002, c. 1013 (S.B.2026), § 42; Stats.2004, c. 204 (A.B.2552), § 6.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Former § 4987.7, added by Stats.1986, c. 1365, § 4, relating to reports and fees, was repealed by

Stats.1999, c. 657 (A.B.1677), § 8.
Former § 4987.7, added by Stats.1983, c. 928, § 5. relating to similar subject matter, was repealed by

Stats.1986, c. 1365, § 3.
Derivation: Former § 4987.7, added by Stats.1983, c. 928, § 5.
Former § 17877, added by Stats.1972, c. 1318, § 1.

Research References

Code Of Regulations References

Licensed clinical social workers corporations, citable offenses, see 16 Cal. Code of Regs. § 1886.40.
2003 Main Volume

Collateral References:

Cal Jur 3d Heal Art §12



§ 4987.8. Directors, shareholders, and officers; necessity of license 

     •     Historical Notes     •     Research References

Except as provided in Section 13403 of the Corporations Code, each director, shareholder, and officer of a
marriage and family therapy corporation shall be a licensed person as defined in the Moscone-Knox
Professional Corporation Act.

CREDIT(S)
(Formerly § 4987.9, added by Stats.1986, c. 1365, § 4.  Amended by Stats.1988, c. 864, § 2.  Renumbered §
4987.8 and amended by Stats.1999, c. 657 (A.B.1677), § 10.  Amended by Stats.2002, c. 1013 (S.B.2026), §
43.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Former § 4987.8, added by Stats.1986, c. 1365, § 4, amended by Stats.1988, c. 864, § 2, was

renumbered Business and Professions Code § 4987.7 and amended by Stats.1999, c. 657 (A.B.1677)
§ 9.

Former § 4987.8, added by Stats.1983, c. 928, § 5 relating to similar subject matter, was repealed by
Stats.1986, c. 1365, § 3.

Derivation: Former § 4987.8, added by Stats.1983, c. 928, § 5.
Former § 17878, added by Stats.1972, c. 1318, § 1.

Research References

Cross References

"Director" defined for purposes of this Code, see Business and Professions Code § 23.5.
Moscone-Knox Professional Corporation Act, see Corporations Code § 13400 et seq.

Code Of Regulations References

Licensed clinical social workers corporations, citable offenses, see 16 Cal. Code of Regs. § 1886.40.
2003 Main Volume

Collateral References:

Cal Jur 3d Heal Art §7

§ 4988. Income for professional services not to accrue to disqualified shareholders 

     •     Historical Notes     •     Research References

The income of a marriage and family therapy corporation attributable to professional services rendered while a
shareholder is a disqualified person (as defined in the Moscone-Knox Professional Corporation Act) shall not in
any manner accrue to the benefit of that shareholder or his or her shares in the marriage and family therapy
corporation.

CREDIT(S)



(Added by Stats.1986, c. 1365, § 4.  Amended by Stats.2002, c. 1013 (S.B.2026), § 44.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Former § 4988, added by Stats.1983, c. 928, § 5, relating to similar subject matter, was repealed by

Stats.1986, c. 1365, § 3.
Derivation: Former § 4988, added by Stats.1983, c. 928, § 5.
Former § 17880, added by Stats.1972, c. 1318, § 1.

Research References

Cross References

Moscone-Knox Professional Corporation Act, see Corporations Code § 13400 et seq.

Code Of Regulations References

Licensed clinical social workers corporations, citable offenses, see 16 Cal. Code of Regs. § 1886.40.
2003 Main Volume

Collateral References:

Cal Jur 3d Heal Art §§9, 125

§ 4988.1. Scope of practice 
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A marriage and family therapy corporation shall not do or fail to do any act the doing of which or the failure to
do which would constitute unprofessional conduct under any statute, rule or regulation now or hereafter in
effect.  In the conduct of its practice, it shall observe and be bound by statutes, rules and regulations to the same
extent as a person holding a license as a marriage and family therapist.

CREDIT(S)
(Added by Stats.1986, c. 1365, § 4.  Amended by Stats.1999, c. 657 (A.B.1677), § 11; Stats.2002, c. 1013
(S.B.2026), § 45.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Former § 4988.1, added by Stats.1983, c. 928, § 5, relating to similar subject matter, was repealed by

Stats.1986, c. 1365, § 3.
Derivation: Former § 4988.1, added by Stats.1983, c. 928, § 5.
Former § 17881, added by Stats.1972, c. 1318, § 1.

Research References



Code Of Regulations References

Disciplinary guidelines, see 16 Cal. Code of Regs. § 1888.
Licensed clinical social workers corporations, citable offenses, see 16 Cal. Code of Regs. § 1886.40.
2003 Main Volume

Collateral References:

Cal Jur 3d Heal Art §§11, 184

§ 4988.2. Rules and regulations 

     •     Historical Notes     •     Research References

The board may formulate and enforce rules and regulations to carry out the purposes and objectives of this
article, including rules and regulations requiring (a) that the articles of incorporation or bylaws of a marriage
and family therapy corporation shall include a provision whereby the capital stock of the corporation owned by
a disqualified person (as defined in the Moscone-Knox Professional Corporation Act), or a deceased person,
shall be sold to the corporation or to the remaining shareholders of the corporation within the time that rules and
regulations may provide, and (b) that a marriage and family therapy corporation shall provide adequate security
by insurance or otherwise for claims against it by its patients arising out of the rendering of professional
services.

CREDIT(S)
(Added by Stats.1986, c. 1365, § 4.  Amended by Stats.1999, c. 657 (A.B.1677), § 12; Stats.2002, c. 1013
(S.B.2026), § 46.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Former § 4988.2, added by Stats.1983, c. 928, § 5, relating to similar subject matter, was repealed by

Stats.1986, c. 1365, § 3.
Derivation: Former § 4988.2, added by Stats.1983, c. 928, § 5.
Former § 17882, added by Stats.1972, c. 1318, § 1.

Research References

Cross References

Administrative regulations and rulemaking, see Government Code § 11340 et seq.
"Board" defined for purposes of this Chapter, see Business and Professions Code § 4980.03.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Moscone-Knox Professional Corporation Act, see Corporations Code § 13400 et seq.
2003 Main Volume

Article 7. Review



Historical Notes

General Notes

2003 Main Volume
Article 7 was added by Stats.1994, c. 908 (S.B.2036), § 37.

§ 4989. Powers and duties of board; date of review 

     •     Research References

The powers and duties of the board, as set forth in this chapter, shall be subject to the review required by
Division 1.2 (commencing with Section 473).  The review shall be performed as if this chapter were scheduled
to become inoperative on July 1, 2005, and would be repealed as of January 1, 2006, as described in Section
473.1.

CREDIT(S)
(Added by Stats.1994, c. 908 (S.B.2036), § 37.  Amended by Stats.1998, c. 589 (S.B.1983), § 11.)

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 4980.03.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
2003 Main Volume

Collateral References:

 Am Jur 2d Occupations, Trades, and Professions §§1 et seq.
Communications to social worker as privileged.  50 ALR3d 563.

§ 4989.22. Eligibility to take examination; failure and retake; destruction of examination materials;
applicants who are subject of complaints or under board investigation 

     •     Historical Notes     •     Research References

(a) Only persons who satisfy the requirements of Section 4989.20 are eligible to take the licensure examination.

(b) An applicant who fails the written examination may, within one year from the notification date of failure,
retake the examination as regularly scheduled without further application.  Thereafter, the applicant shall not be
eligible for further examination until he or she files a new application, meets all current requirements, and pays
all fees required.

(c) Notwithstanding any other provision of law, the board may destroy all examination materials two years after
the date of an examination.

(d) The board shall not deny any applicant, whose application for licensure is complete, admission to the
standard written examination, nor shall the board postpone or delay any applicant's standard written
examination or delay informing the candidate of the results of the standard written examination, solely upon the
receipt by the board of a complaint alleging acts or conduct that would constitute grounds to deny licensure.



(e) If an applicant for examination who has passed the standard written examination is the subject of a
complaint or is under board investigation for acts or conduct that, if proven to be true, would constitute grounds
for the board to deny licensure, the board shall permit the applicant to take the clinical vignette written
examination for licensure, but may withhold the results of the examination or notify the applicant that licensure
will not be granted pending completion of the investigation.

(f) Notwithstanding Section 135, the board may deny any applicant who has previously failed either the
standard written or clinical vignette written examination permission to retake either examination pending
completion of the investigation of any complaint against the applicant.  Nothing in this section shall prohibit the
board from denying an applicant admission to any examination, withholding the results, or refusing to issue a
license to any applicant when an accusation or statement of issues has been filed against the applicant pursuant
to Section 11503 or 11504 of the Government Code, or the applicant has been denied in accordance with
subdivision (b) of Section 485.

CREDIT(S)
(Added by Stats.2006, c. 659 (S.B.1475), § 20.  Amended by Stats.2009, c. 307 (S.B.821), § 53.)

Historical Notes

Historical And Statutory Notes

2006 Legislation
Reimbursement provisions relating to Stats.2006, c. 659 (S.B.1475), see Historical and Statutory Notes

under Business and Professions Code § 725.
2009 Legislation
For cost reimbursement provisions relating to Stats.2009, c. 307 (S.B.821), see Historical and Statutory

Notes under Business and Professions Code § 139.

Research References

Cross References

"Board" defined for purposes of this Chapter, see Business and Professions Code § 4980.03.
"Board" defined for purposes of this Code, see Business and Professions Code§ 22.

Chapter 14. Social Workers

Article 4. Licensure

Historical Notes

General Notes

Article 4, "Clinical Social Workers", was amended by Stats.2006, c. 659 (S.B.1475), §
26, to read as now appearing.

§ 4996. Necessity of license; unauthorized representation as licensee; misdemeanor; status as health care



practitioner 

     •     Historical Notes     •     Research References

(a) Only individuals who have received a license under this article may style themselves as "Licensed Clinical
Social Workers."  Every individual who styles himself or herself or who holds himself or herself out to be a
licensed clinical social worker, or who uses any words or symbols indicating or tending to indicate that he or
she is a licensed clinical social worker, without holding his or her license in good standing under this article, is
guilty of a misdemeanor.

(b) It is unlawful for any person to engage in the practice of clinical social work unless at the time of so doing
such person holds a valid, unexpired, and unrevoked license under this article.

(c) A clinical social worker licensed under this chapter is a licentiate for purposes of paragraph (2) of
subdivision (a) of Section 805, and thus is a health care practitioner subject to the provisions of Section 2290.5
pursuant to subdivision (b) of that section.

CREDIT(S)
(Added by Stats.1985, c. 820, § 1.  Amended by Stats.2003, c. 20 (A.B.116),§ 5.)

Historical Notes

Historical And Statutory Notes

2003 Legislation
Stats.2003, c. 20 (A.B.116), § 5, designated the first and second paragraphs as subds.(a) and (b); and

added subd.(c).
2003 Main Volume
Derivation:  Former § 9040, added by Stats.1967, c. 1544, p. 3677, § 2, amended by Stats.1968, c.

1329, p. 2535, § 1.

Research References

Cross References

"Licensed clinical social workers', see Business and Professions Code § 4998.3.
Life and disability insurance, mental health coverage in self-insured employee welfare benefit plan,

see Insurance Code § 10177.
Marriage, family and child counselors, see Business and Professions Code § 4980.
Medical reimbursement provisions of disability policies, selection of certificate holder or licensee,

unenforceability of waiver of mental health services coverage, see Insurance Code § 10176.
Misdemeanors, definitions and penalties, see Penal Code §§ 17, 19 and 19.2.
Privileged communications, see Evidence Code § 1010 et seq.
Unlicensed person, telephone directory advertising, see Business and Professions Code § 149.
Violation of this section, penalty for infraction, see Business and Professions Code § 146.

Code Of Regulations References

Licensed clinical social worker, defined, see 22 Cal. Code of Regs. § 79539.
Licensed clinical social workers corporations, citable offenses, see 16 Cal. Code of Regs. § 1886.40.
Use of license number in directories and advertisements, see 16 Cal. Code of Regs. § 1811.
2003 Main Volume



Collateral References:

Cal Jur 3d Bldg Reg §1; Evid §460; Heal Art §§111, 171, 409

§ 4996.1. Issuance of license 

     •     Historical Notes     •     Research References

The board shall issue a clinical social worker license to each applicant who qualifies pursuant to this article and
successfully passes a board administered written or oral examination or both examinations.  An applicant who
has successfully passed a previously administered written examination may be subsequently required to take
and pass another written examination.

CREDIT(S)
(Added by Stats.1985, c. 820, § 1.  Amended by Stats.2003, c. 874 (S.B.363),§ 13.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Derivation
Former § 9041, added by Stats.1967, c. 1544, p. 3677, § 2, amended by Stats.1968, c. 1329, p. 2536, § 2.

Research References

Cross References

Board defined for purposes of this Code, see Business and Professions Code § 22.
Board of Behavioral Sciences, see Business and Professions Code § 4990.1.
Licensed clinical social workers corporations, conduct of practice and proceedings, see Business and

Professions Code § 4998.6.
2003 Main Volume

Collateral References:

 Am Jur 2d Occupations, Trades, and Professions §§17 et seq.

§ 4996.1. Issuance of license 

     •     Historical Notes     •     Research References

Section operative until January 1, 2014.  See, also, section operative January 1, 2014.
(a) The board shall issue a clinical social worker license to each applicant who qualifies pursuant to this article
and successfully passes a board-administered written or oral examination or both examinations.  An applicant
who has successfully passed a previously administered written examination may be subsequently required to
take and pass another written examination.

(b) This section shall become inoperative on the date that Section 4996.1, as added by Section 4 of the act
adding this subdivision, becomes operative.1

(c) This section is repealed as of the January 1 following the date that it becomes inoperative.



CREDIT(S)
(Added by Stats.1985, c. 820, § 1.  Amended by Stats.2003, c. 874 (S.B.363),§ 13; Stats.2010, c. 546
(A.B.2167), § 3.)
1Stats.2010, c. 546 (A.B.2167), § 4, added § 4996.1, operative Jan. 1, 2014, contingent upon satisfaction of
certain conditions specified in § 4996.1.

Inoperative Date And Repeal

For inoperative date and repeal of this section, see its terms.

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Derivation
Former § 9041, added by Stats.1967, c. 1544, p. 3677, § 2, amended by Stats.1968, c. 1329, p. 2536, § 2.

Research References

Cross References

Board defined for purposes of this Code, see Business and Professions Code § 22.
Board of Behavioral Sciences, see Business and Professions Code § 4990.1.
Licensed clinical social workers corporations, conduct of practice and proceedings, see Business and

Professions Code § 4998.6.
2003 Main Volume

Collateral References:

 Am Jur 2d Occupations, Trades, and Professions §§17 et seq.

§ 4996.1. Issuance of license; applicants successfully passing specified examinations 

Section operative January 1, 2014, contingent upon satisfaction of certain conditions specified by its
own terms.  See, also, section operative until January 1, 2014.

(a) The board shall issue a clinical social worker license to each applicant who qualifies pursuant to this article
and successfully passes both of the following:

(1) The Association of Social Work Boards Clinical Level Exam administered by the Association of Social
Work Boards.

 (2) A California jurisprudence and ethics examination incorporated or developed and administered by the
board.

(b) For the purposes of this chapter, the term "examination" or "examinations" shall include both examinations
described in subdivision (a).

(c) This section shall become operative on January 1, 2014, only if the board determines by December 1, 2013,
by regulation, that the examination described in paragraph (1) of subdivision (a) meets the prevailing standards
for validation and use of the licensing and certification tests in California.  The board shall immediately post
this determination on the main page of its Internet Web site.

CREDIT(S)



(Added by Stats.2010, c. 546 (A.B.2167), § 4, operative Jan. 1, 2014.)

Collateral References:

 Am Jur 2d Occupations, Trades, and Professions §§17 et seq.

§ 4996.2. Qualifications for license 
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Each applicant shall furnish evidence satisfactory to the board that he or she complies with all of the following
requirements:

(a) Is at least 21 years of age.

(b) Has received a master's degree from an accredited school of social work.

(c) Has had two years of supervised post-master's degree experience, as specified in Section 4996.23.

(d) Has not committed any crimes or acts constituting grounds for denial of licensure under Section 480.  The
board shall not issue a registration or license to any person who has been convicted of any crime in this or
another state or in a territory of the United States that involves sexual abuse of children or who is required to
register pursuant to Section 290 of the Penal Code or the equivalent in another state or territory.

(e) Has completed adequate instruction and training in the subject of alcoholism and other chemical substance
dependency.  This requirement applies only to applicants who matriculate on or after January 1, 1986.

(f) Has completed instruction and training in spousal or partner abuse assessment, detection, and intervention.
This requirement applies to an applicant who began graduate training during the period commencing on January
1, 1995, and ending on December 31, 2003.  An applicant who began graduate training on or after January 1,
2004, shall complete a minimum of 15 contact hours of coursework in spousal or partner abuse assessment,
detection, and intervention strategies, including knowledge of community resources, cultural factors, and same
gender abuse dynamics.  Coursework required under this subdivision may be satisfactory if taken either in
fulfillment of other educational requirements for licensure or in a separate course.  This requirement for
coursework shall be satisfied by, and the board shall accept in satisfaction of the requirement, a certification
from the chief academic officer of the educational institution from which the applicant graduated that the
required coursework is included within the institution's required curriculum for graduation.

(g) Has completed a minimum of 10 contact hours of training or coursework in human sexuality as specified in
Section 1807 of Title 16 of the California Code of Regulations.  This training or coursework may be
satisfactory if taken either in fulfillment of other educational requirements for licensure or in a separate course.

(h) Has completed a minimum of seven contact hours of training or coursework in child abuse assessment and
reporting as specified in Section 1807.2 of Title 16 of the California Code of Regulations.  This training or
coursework may be satisfactory if taken either in fulfillment of other educational requirements for licensure or
in a separate course.

CREDIT(S)
(Added by Stats.1985, c. 820, § 1.  Amended by Stats.1988, c. 1091, § 3; Stats.1993, c. 1234 (A.B.890), § 10;
Stats.1994, c. 474 (A.B.2956), § 4; Stats.2001, c. 728 (S.B.724), § 45; Stats.2002, c. 481 (S.B.564), § 8;
Stats.2009, c. 308 (S.B.819), § 67.)

Historical Notes



Historical And Statutory Notes

2009 Legislation
For cost reimbursement provisions relating to Stats.2009, c. 308 (S.B.819), see Historical and Statutory

Notes under Business and Professions Code § 27.
2003 Main Volume
Legislative intent relating to 1988 legislation, see Historical and Statutory Notes under Business and

Professions Code § 4992.3.
The 1988 legislation rewrote subd.(c), which read:
"Has had two years of full-time post-masters' experience, acceptable to the board, in the use of

psychosocial and psychotherapeutic methods and measures in a hospital, clinic, or agency.  One year
of that experience shall have been in a hospital, clinic, or agency in which the applicant, under
professional supervision or with professional consultation or both, has employed those methods or
measures.  The board may establish standards for equivalent means of meeting the requirements of
this subdivision.  The standards shall insure that the performance of services authorized by Section
4996.5 by persons complying with the standards shall be done in a manner which protects the health
and welfare of the persons receiving the services."

For Governor's signing message regarding Stats.2002, c. 481 (S.B.564), see Historical and Statutory
Notes under Business and Professions Code § 2914.

Derivation:  Former § 9042, added by Stats.1967, c. 1544, p. 3677, § 2, amended by Stats.1968, c.
1329, p. 2536, § 2.5; Stats.1970, c. 760, p. 1439, § 9; Stats.1972, c. 579, p. 991, § 4; Stats.1972, c.
1285, p. 2563, § 13; Stats.1972, c. 1286, p. 2566, § 1; Stats.1974, c. 718, § 1; Stats.1978, c. 1161, p.
3729, § 446; Stats.1984, c. 1149, § 7.

Research References

Cross References

"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Board of Behavioral Sciences, see Business and Professions Code § 4990.1.

Code Of Regulations References

Criteria for rehabilitation, see 16 Cal. Code of Regs. § 1813.
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Opportunity lost: How law school disappoints law students, the public, and the legal profession.

Jason M. Dolin, 44 Cal. W. L. Rev. 219 (2007).
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(a) The board shall assess the following fees relating to the licensure of clinical social workers:

(1) The application fee for registration as an associate clinical social worker shall be seventy-five dollars ($75).



(2) The fee for renewal of an associate clinical social worker registration shall be seventy-five dollars ($75).

(3) The fee for application for examination eligibility shall be one hundred dollars ($100).

(4) The fee for the standard written examination shall be a maximum of one hundred fifty dollars ($150).  The
fee for the clinical vignette examination shall be one hundred dollars ($100).

(A) An applicant who fails to appear for an examination, after having been scheduled to take the examination,
shall forfeit the examination fees.

(B) The amount of the examination fees shall be based on the actual cost to the board of developing,
purchasing, and grading each examination and the actual cost to the board of administering each examination.
The written examination fees shall be adjusted periodically by regulation to reflect the actual costs incurred by
the board.

(5) The fee for rescoring an examination shall be twenty dollars ($20).

(6) The fee for issuance of an initial license shall be a maximum of one hundred fifty-five dollars ($155).

(7) The fee for license renewal shall be a maximum of one hundred fifty-five dollars ($155).

(8) The fee for inactive license renewal shall be a maximum of seventy-seven dollars and fifty cents ($77.50).

(9) The renewal delinquency fee shall be seventy-five dollars ($75).  A person who permits his or her license to
expire is subject to the delinquency fee.

(10) The fee for issuance of a replacement registration, license, or certificate shall be twenty dollars ($20).

(11) The fee for issuance of a certificate or letter of good standing shall be twenty-five dollars ($25).

(b) With regard to license, examination, and other fees, the board shall establish fee amounts at or below the
maximum amounts specified in this chapter.

CREDIT(S)
(Added by Stats.2007, c. 588 (S.B.1048), § 79.)

Historical Notes

Historical And Statutory Notes

2007 Legislation
For cost reimbursement provisions relating to Stats.2007, c. 588 (S.B.1048), see Historical and Statutory

Notes under Business and Professions Code § 337.
Former Notes
Former § 4996.3, added by Stats.1985, c. 820, § 1.2, amended by Stats.1987, c. 826, § 5; Stats.1988, c.

1090, § 4; Stats.1990, c. 547 (S.B.2222), § 3; Stats.1995, c. 839 (S.B.26), § 4.5; Stats.1996, c. 829
(A.B.3473), § 95; Stats.1998, c. 879 (S.B.2238), § 17; Stats.2004, c. 909 (S.B.136), § 16, eff. Sept.
30, 2004, relating to application and examination fees, was repealed by Stats.2007, c. 588
(S.B.1048), § 78.  See this section.

Derivation
Former § 4996.3, added by Stats.1985, c. 820, § 1.2, amended by Stats.1987, c. 826, § 5; Stats.1988, c.

1090, § 4; Stats.1990, c. 547 (S.B.2222), § 3; Stats.1995, c. 839 (S.B.26), § 4.5; Stats.1996, c. 829
(A.B.3473), § 95; Stats.1998, c. 879 (S.B.2238), § 17; Stats.2004, c. 909 (S.B.136), § 16, eff. Sept.
30, 2004.

2003 Main Volume
Derivation



Former § 9043, added by Stats.1967, c. 1544, p. 3677, § 2, amended by Stats.1968, c. 1329, p. 2540, §
17; Stats.1968, c. 1348, p. 2574, § 30; Stats.1970, c. 760, p. 1439, § 10.

Research References

Cross References

Board defined for purposes of this Code, see Business and Professions Code § 22.
Board of Behavioral Sciences, see Business and Professions Code § 4990.1.

Code Of Regulations References

Abandonment of application, see 16 Cal. Code of Regs. § 1806.
Examination appeal and rescoring fees, see 16 Cal. Code of Regs. § 1816.3.
Examination application fees, see 16 Cal. Code of Regs. § 1816.4.
Initial license and registration fees, see 16 Cal. Code of Regs. § 1816.1.
Written and oral examination and re-examination fees, see 16 Cal. Code of Regs. § 1816.2.

Law Review And Journal Commentaries

Business associations and professions; Counselors, social workers, and psychologists — Increase in
licensing fees and continuing education requirements.  Michelle M. Sheidenberger, 27 Pac. L.J.
417 (1996).
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Section operative until January 1, 2014.  See, also, section operative January 1, 2014, as added by
Stats.2010, c. 546 (A.B.2167), § 6, and section operative January 1, 2014, as added by
Stats.2010, c. 548 (A.B.2191), § 5.6.

(a) The board shall assess the following fees relating to the licensure of clinical social workers:

(1) The application fee for registration as an associate clinical social worker shall be seventy-five dollars ($75).

(2) The fee for renewal of an associate clinical social worker registration shall be seventy-five dollars ($75).

(3) The fee for application for examination eligibility shall be one hundred dollars ($100).

(4) The fee for the standard written examination shall be a maximum of one hundred fifty dollars ($150).  The
fee for the clinical vignette examination shall be one hundred dollars ($100).

(A) An applicant who fails to appear for an examination, after having been scheduled to take the examination,
shall forfeit the examination fees.

(B) The amount of the examination fees shall be based on the actual cost to the board of developing,
purchasing, and grading each examination and the actual cost to the board of administering each examination.
The written examination fees shall be adjusted periodically by regulation to reflect the actual costs incurred by
the board.

(5) The fee for rescoring an examination shall be twenty dollars ($20).

(6) The fee for issuance of an initial license shall be a maximum of one hundred fifty-five dollars ($155).

(7) The fee for license renewal shall be a maximum of one hundred fifty-five dollars ($155).



(8) The fee for inactive license renewal shall be a maximum of seventy-seven dollars and fifty cents ($77.50).

(9) The renewal delinquency fee shall be seventy-five dollars ($75).  A person who permits his or her license to
expire is subject to the delinquency fee.

(10) The fee for issuance of a replacement registration, license, or certificate shall be twenty dollars ($20).

(11) The fee for issuance of a certificate or letter of good standing shall be twenty-five dollars ($25).

(12) The fee for issuance of a retired license shall be forty dollars ($40).

(b) With regard to license, examination, and other fees, the board shall establish fee amounts at or below the
maximum amounts specified in this chapter.

(c) This section shall become inoperative on the date that Section 4996.1, as added by Section 4 of Assembly
Bill 2167 of the 2009-10 Regular Session, becomes operative.1

(d) This section is repealed as of the January 1 following the date that it becomes inoperative.

CREDIT(S)
(Added by Stats.2007, c. 588 (S.B.1048), § 79.  Amended by Stats.2010, c. 546 (A.B.2167), § 5; Stats.2010, c.
548 (A.B.2191), § 5.3.)
1Stats.2010, c. 546 (A.B.2167), § 4, added § 4996.1, operative Jan. 1, 2014, contingent upon satisfaction of
certain conditions specified in § 4996.1.

Inoperative Date And Repeal

For inoperative date and repeal of this section, see its terms.

Historical Notes

Historical And Statutory Notes

2007 Legislation
For cost reimbursement provisions relating to Stats.2007, c. 588 (S.B.1048), see Historical and Statutory

Notes under Business and Professions Code § 337.
2010 Legislation
Section 11 of Stats.2010, c. 546 (A.B.2167), provides:
"SEC. 11. Sections 5.5 and 6.5 of this bill incorporate amendments to Section 4996.3 of the Business

and Professions Code proposed by both this bill and AB 2191 [Stats.2010, c. 548].  Sections 5.5 and
6.5 of this bill shall only become operative if (1) both bills are enacted and become effective on or
before January 1, 2011, (2) each bill amends Section 4996.3 of the Business and Professions Code,
and (3) this bill is enacted after AB 2191 [Stats.2010, c. 548], in which case Sections 5 and 6 of this
bill shall not become operative."

An amendment of this section by § 5.5 of Stats.2010, c. 546 (A.B.2167), failed to become operative
under the provisions of § 11 of that Act.

Section 9 of Stats.2010, c. 548 (A.B.2191), provides:
"SEC. 9. Sections 5.3 and 5.6 of this bill incorporate amendments to Section 4996.3 of the Business and

Professions Code proposed by both this bill and AB 2167 [Stats.2010, c. 546].  It shall only become
operative if (1) both bills are enacted and become effective on or before January 1, 2011, (2) each
bill amends Section 4996.3 of the Business and Professions Code, and (3) this bill is enacted after
AB 2167 [Stats.2010, c. 546], in which case Section 5 of this bill shall not become operative."

An amendment of this section by § 5 of Stats.2010, c. 548 (A.B.2191), failed to become operative under
the provisions of § 9 of that Act.

Section affected by two or more acts at the same session of the legislature, see Government Code §



9605.
Former Notes
Former § 4996.3, added by Stats.1985, c. 820, § 1.2, amended by Stats.1987, c. 826, § 5; Stats.1988, c.

1090, § 4; Stats.1990, c. 547 (S.B.2222), § 3; Stats.1995, c. 839 (S.B.26), § 4.5; Stats.1996, c. 829
(A.B.3473), § 95; Stats.1998, c. 879 (S.B.2238), § 17; Stats.2004, c. 909 (S.B.136), § 16, eff. Sept.
30, 2004, relating to application and examination fees, was repealed by Stats.2007, c. 588
(S.B.1048), § 78.  See this section.

Derivation
Former § 4996.3, added by Stats.1985, c. 820, § 1.2, amended by Stats.1987, c. 826, § 5; Stats.1988, c.

1090, § 4; Stats.1990, c. 547 (S.B.2222), § 3; Stats.1995, c. 839 (S.B.26), § 4.5; Stats.1996, c. 829
(A.B.3473), § 95; Stats.1998, c. 879 (S.B.2238), § 17; Stats.2004, c. 909 (S.B.136), § 16, eff. Sept.
30, 2004.

2003 Main Volume
Derivation
Former § 9043, added by Stats.1967, c. 1544, p. 3677, § 2, amended by Stats.1968, c. 1329, p. 2540, §

17; Stats.1968, c. 1348, p. 2574, § 30; Stats.1970, c. 760, p. 1439, § 10.

Research References

Cross References

Board defined for purposes of this Code, see Business and Professions Code § 22.
Board of Behavioral Sciences, see Business and Professions Code § 4990.1.

Code Of Regulations References

Abandonment of application, see 16 Cal. Code of Regs. § 1806.
Examination appeal and rescoring fees, see 16 Cal. Code of Regs. § 1816.3.
Examination application fees, see 16 Cal. Code of Regs. § 1816.4.
Initial license and registration fees, see 16 Cal. Code of Regs. § 1816.1.
Written and oral examination and re-examination fees, see 16 Cal. Code of Regs. § 1816.2.

Law Review And Journal Commentaries

Business associations and professions; Counselors, social workers, and psychologists — Increase in
licensing fees and continuing education requirements.  Michelle M. Sheidenberger, 27 Pac. L.J.
417 (1996).
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Section operative January 1, 2014, as added by Stats.2010, c. 546 (A.B.2167), § 6.  See, also, section
operative until January 1, 2014, and section added by Stats.2010, c. 548 (A.B.2191), § 5.6,
operative January 1, 2014.

(a) The board shall assess the following fees relating to the licensure of clinical social workers:

(1) The application fee for registration as an associate clinical social worker shall be seventy-five dollars ($75).

(2) The fee for renewal of an associate clinical social worker registration shall be seventy-five dollars ($75).

(3) The fee for application for examination eligibility shall be one hundred dollars ($100).



(4) The fee for the California jurisprudence and ethics examination shall be a maximum of one hundred dollars
($100).

(A) An applicant who fails to appear for an examination, after having been scheduled to take the examination,
shall forfeit the examination fees.

(B) The amount of the California jurisprudence and ethics examination fees shall be based on the actual cost to
the board of developing, purchasing, and grading that examination and the actual cost to the board of
administering each California jurisprudence and ethics examination.  The California jurisprudence and ethics
examination fees shall be adjusted periodically by regulation to reflect the actual costs incurred by the board.

(5) The fee for issuance of an initial license shall be a maximum of one hundred fifty-five dollars ($155).

(6) The fee for license renewal shall be a maximum of one hundred fifty-five dollars ($155).

(7) The fee for inactive license renewal shall be a maximum of seventy-seven dollars and fifty cents ($77.50).

(8) The renewal delinquency fee shall be seventy-five dollars ($75).  A person who permits his or her license to
expire is subject to the delinquency fee.

(9) The fee for issuance of a replacement registration, license, or certificate shall be twenty dollars ($20).

(10) The fee for issuance of a certificate or letter of good standing shall be twenty-five dollars ($25).

(b) With regard to license, examination, and other fees, the board shall establish fee amounts at or below the
maximum amounts specified in this chapter.

(c) This section shall become operative on the date that Section 4996.1, as added by Section 4 of the act adding
this subdivision, becomes operative.1

CREDIT(S)
(Added by Stats.2010, c. 546 (A.B.2167), § 6, operative Jan. 1, 2014.)
1Stats.2010, c. 546 (A.B.2167), § 4, added § 4996.1, operative Jan. 1, 2014, contingent upon satisfaction of
certain conditions specified in § 4996.1.

Historical Notes

Historical And Statutory Notes

2010 Legislation
Section 11 of Stats.2010, c. 546 (A.B.2167), provides:
"SEC. 11. Sections 5.5 and 6.5 of this bill incorporate amendments to Section 4996.3 of the Business

and Professions Code proposed by both this bill and AB 2191 [Stats.2010, c. 548].  Sections 5.5 and
6.5 of this bill shall only become operative if (1) both bills are enacted and become effective on or
before January 1, 2011, (2) each bill amends Section 4996.3 of the Business and Professions Code,
and (3) this bill is enacted after AB 2191 [Stats.2010, c. 548], in which case Sections 5 and 6 of this
bill shall not become operative."

Amendment of this section by § 5.5, and addition of this section by § 6.5 of Stats.2010, c. 546
(A.B.2167), failed to become operative under the provisions of § 11 of that Act.

Stats.2010, c. 546 (A.B.2167), and Stats.2010, c. 548 (A.B.2191) added similar versions of this section.
Section affected by two or more acts at the same session of the legislature, see Government Code §

9605.
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Section operative January 1, 2014, as added by Stats.2010, c. 548 (A.B.2191), § 5.6.  See, also,
section operative until January 1, 2014, and section added by Stats.2010, c. 546 (A.B.2167), § 6,
operative January 1, 2014.

(a) The board shall assess the following fees relating to the licensure of clinical social workers:

(1) The application fee for registration as an associate clinical social worker shall be seventy-five dollars ($75).

(2) The fee for renewal of an associate clinical social worker registration shall be seventy-five dollars ($75).

(3) The fee for application for examination eligibility shall be one hundred dollars ($100).

(4) The fee for the California jurisprudence and ethics examination shall be a maximum of one hundred dollars
($100).

(A) An applicant who fails to appear for an examination, after having been scheduled to take the examination,
shall forfeit the examination fees.

(B) The amount of the California jurisprudence and ethics examination fees shall be based on the actual cost to
the board of developing, purchasing, and grading that examination and the actual cost to the board of
administering each California jurisprudence and ethics examination.  The California jurisprudence and ethics
examination fees shall be adjusted periodically by regulation to reflect the actual costs incurred by the board.

(5) The fee for issuance of an initial license shall be a maximum of one hundred fifty-five dollars ($155).

(6) The fee for license renewal shall be a maximum of one hundred fifty-five dollars ($155).

(7) The fee for inactive license renewal shall be a maximum of seventy-seven dollars and fifty cents ($77.50).

(8) The renewal delinquency fee shall be seventy-five dollars ($75).  A person who permits his or her license to
expire is subject to the delinquency fee.

(9) The fee for issuance of a replacement registration, license, or certificate shall be twenty dollars ($20).

(10) The fee for issuance of a certificate or letter of good standing shall be twenty-five dollars ($25).

(11) The fee for issuance of a retired license shall be forty dollars ($40).

(b) With regard to license, examination, and other fees, the board shall establish fee amounts at or below the
maximum amounts specified in this chapter.

(c) This section shall become operative on the date that Section 4996.1, as added by Section 4 of Assembly Bill
2167 of the 2009-10 Regular Session, becomes operative.1

CREDIT(S)
(Added by Stats.2010, c. 548 (A.B.2191), § 5.6, operative Jan. 1, 2014.)
1Stats.2010, c. 546 (A.B.2167), § 4, added § 4996.1, operative Jan. 1, 2014, contingent upon satisfaction of
certain conditions specified in § 4996.1.

Historical Notes

Historical And Statutory Notes

2010 Legislation
Section 9 of Stats.2010, c. 548 (A.B.2191), provides:
"SEC. 9. Sections 5.3 and 5.6 of this bill incorporate amendments to Section 4996.3 of the Business and



Professions Code proposed by both this bill and AB 2167 [Stats.2010, c. 546].  It shall only become
operative if (1) both bills are enacted and become effective on or before January 1, 2011, (2) each
bill amends Section 4996.3 of the Business and Professions Code, and (3) this bill is enacted after
AB 2167 [Stats.2010, c. 546], in which case Section 5 of this bill shall not become operative."

An amendment of this section by § 5 of Stats.2010, c. 548 (A.B.2191), failed to become operative under
the provisions of § 9 of that Act.

Stats.2010, c. 546 (A.B.2167), and Stats.2010, c. 548 (A.B.2191) added similar versions of this section.
Section affected by two or more acts at the same session of the legislature, see Government Code §

9605.
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An applicant who fails a standard or clinical vignette written examination may within one year from the
notification date of failure, retake that examination as regularly scheduled, without further application, upon
payment of the required examination fees.  Thereafter, the applicant shall not be eligible for further examination
until he or she files a new application, meets all current requirements, and pays all required fees.

CREDIT(S)
(Added by Stats.1985, c. 820, § 1.4.  Amended by Stats.1987, c. 826, § 6; Stats.1990, c. 547 (S.B.2222), § 4;
Stats.1995, c. 839 (S.B.26), § 5; Stats.1998, c. 879 (S.B.2238), § 18; Stats.2004, c. 909 (S.B.136), § 17, eff.
Sept. 30, 2004; Stats.2007, c. 588 (S.B.1048), § 80.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Legislative findings and declarations relating to Stats.1995, c. 839 (S.B.26), see Historical and Statutory

Notes under Business and Professions Code § 4980.54.
2004 Legislation
For severability and urgency effective provisions of Stats.2004, c. 909 (S.B.136), see Historical and

Statutory Notes under Business and Professions Code § 144.
2007 Legislation
For cost reimbursement provisions relating to Stats.2007, c. 588 (S.B.1048), see Historical and Statutory

Notes under Business and Professions Code § 337.
2003 Main Volume
Former Notes
Addition of this section by § 1 of Stats.1985, c. 820, failed to become operative under the provisions of

§ 2.5 of that Act.
Addition of this section by § 8 of Stats.1985, c. 483, failed to become operative under the provisions of

§ 10 of that Act.
Derivation
Former § 9043.1, added by Stats.1970, c. 760, p. 1440, § 11.

Research References

Code Of Regulations References

Written and oral examination and re-examination fees, see 16 Cal. Code of Regs. § 1816.2.



Law Review And Journal Commentaries

Business associations and professions; Counselors, social workers, and psychologists — Increase in
licensing fees and continuing education requirements.  Michelle M. Sheidenberger, 27 Pac. L.J.
417 (1996).

Review of Selected 1995 California Legislation.  27 Pac. L.J. 349 (1996).
2003 Main Volume
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Section operative until January 1, 2014.  See, also, section operative January 1, 2014.
(a) An applicant who fails a standard or clinical vignette written examination may within one year from the
notification date of failure, retake that examination as regularly scheduled, without further application, upon
payment of the required examination fees.  Thereafter, the applicant shall not be eligible for further examination
until he or she files a new application, meets all current requirements, and pays all required fees.

(b) This section shall become inoperative on the date that Section 4996.1, as added by Section 4 of the act
adding this subdivision, becomes operative.1

(c) This section is repealed as of the January 1 following the date that it becomes inoperative.

CREDIT(S)
(Added by Stats.1985, c. 820, § 1.4.  Amended by Stats.1987, c. 826, § 6; Stats.1990, c. 547 (S.B.2222), § 4;
Stats.1995, c. 839 (S.B.26), § 5; Stats.1998, c. 879 (S.B.2238), § 18; Stats.2004, c. 909 (S.B.136), § 17, eff.
Sept. 30, 2004; Stats.2007, c. 588 (S.B.1048), § 80; Stats.2010, c. 546 (A.B.2167), § 7.)
1Stats.2010, c. 546 (A.B.2167), § 4, added § 4996.1, operative Jan. 1, 2014, contingent upon satisfaction of
certain conditions specified in § 4996.1.

Inoperative Date And Repeal

For inoperative date and repeal of this section, see its terms.

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Legislative findings and declarations relating to Stats.1995, c. 839 (S.B.26), see Historical and Statutory

Notes under Business and Professions Code § 4980.54.
2004 Legislation
For severability and urgency effective provisions of Stats.2004, c. 909 (S.B.136), see Historical and

Statutory Notes under Business and Professions Code § 144.
2007 Legislation
For cost reimbursement provisions relating to Stats.2007, c. 588 (S.B.1048), see Historical and Statutory

Notes under Business and Professions Code § 337.
2003 Main Volume
Former Notes
Addition of this section by § 1 of Stats.1985, c. 820, failed to become operative under the provisions of

§ 2.5 of that Act.
Addition of this section by § 8 of Stats.1985, c. 483, failed to become operative under the provisions of

§ 10 of that Act.



Derivation
Former § 9043.1, added by Stats.1970, c. 760, p. 1440, § 11.

Research References

Code Of Regulations References

Written and oral examination and re-examination fees, see 16 Cal. Code of Regs. § 1816.2.

Law Review And Journal Commentaries

Business associations and professions; Counselors, social workers, and psychologists — Increase in
licensing fees and continuing education requirements.  Michelle M. Sheidenberger, 27 Pac. L.J.
417 (1996).

Review of Selected 1995 California Legislation.  27 Pac. L.J. 349 (1996).
2003 Main Volume

§ 4996.4. Standard or clinical vignette written examinations; reexamination; fees 

Section operative January 1, 2014.  See, also, section operative until January 1, 2014.
(a) An applicant who fails the examination may within one year from the notification date of failure, retake that
examination as regularly scheduled, without further application, upon payment of the required examination
fees.  Thereafter, the applicant shall not be eligible for further examination until he or she files a new
application, meets all current requirements, and pays all required fees.

(b) This section shall become operative on the date that Section 4996.1, as added by Section 4 of the act adding
this subdivision, becomes operative.1

CREDIT(S)
(Added by Stats.2010, c. 546 (A.B.2167), § 8, operative Jan. 1, 2014.)
1Stats.2010, c. 546 (A.B.2167), § 4, added § 4996.1, operative Jan. 1, 2014, contingent upon satisfaction of
certain conditions specified in § 4996.1.

§ 4996.5. Scope, form and content of license 
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The board shall issue a license to each applicant meeting the requirements of this article, which license, so long
as the renewal fees have been paid, licenses the holder to engage in the practice of clinical social work as
defined in Section 4996.9, entitles the holder to use the title of licensed clinical social worker, and authorizes
the holder to hold himself or herself out as qualified to perform any of the functions delineated by this chapter.
The form and content of the license shall be determined by the director in accordance with Section 164.

CREDIT(S)
(Added by Stats.1985, c. 820, § 1.  Amended by Stats.2009, c. 307 (S.B.821),§ 62.)

Historical Notes

Historical And Statutory Notes

2009 Legislation
For cost reimbursement provisions relating to Stats.2009, c. 307 (S.B.821), see Historical and Statutory



Notes under Business and Professions Code § 139.
2003 Main Volume
Derivation:  Former § 9047, added by Stats.1967, c. 1544, p. 3677, § 2, amended by Stats.1968, c.

1329, p. 2537, § 6; Stats.1970, c. 760, p. 1440, § 12.5; Stats.1972, c. 1286, p. 2566, § 2.

Research References

Cross References

"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Board of Behavioral Sciences, see Business and Professions Code § 4990.1.
"Director" defined for purposes of this Code, see Business and Professions Code § 23.5.

Code Of Regulations References

Licensed clinical social workers corporations, citable offenses, see 16 Cal. Code of Regs. § 1886.40.
2003 Main Volume
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(a) Licenses issued under this chapter shall expire no more than 24 months after the issue date.  The expiration
date of the original license shall be set by the board.

(b) To renew an unexpired license, the licensee shall, on or before the expiration date of the license, complete
the following actions:

(1) Apply for a renewal on a form prescribed by the board.

(2) Pay a two-year renewal fee prescribed by the board.

(3) Certify compliance with the continuing education requirements set forth in Section 4996.22.

(4) Notify the board whether he or she has been convicted, as defined in Section 490, of a misdemeanor or
felony, or whether any disciplinary action has been taken by any regulatory or licensing board in this or any
other state, subsequent to the licensee's last renewal.

(c) To renew an expired license within three years of its expiration, the licensee shall, as a condition precedent
to renewal, complete all of the actions described in subdivision (b) and pay a delinquency fee.

(d) A license that is not renewed within three years after its expiration may not be renewed, restored, reinstated,
or reissued thereafter; however, the licensee may apply for and obtain a new license if he or she satisfies all of
the following requirements:

(1) No fact, circumstance, or condition exists that, if the license were issued, would justify its revocation or
suspension.

(2) He or she submits an application for examination eligibility.

(3) He or she takes and passes the current licensing examinations.

(4) He or she submits the fees for examination eligibility and for initial license issuance.

CREDIT(S)
(Added by Stats.1985, c. 820, § 1.6.  Amended by Stats.1987, c. 826, § 7; Stats.1988, c. 1090, § 5; Stats.1990,



c. 547 (S.B.2222), § 5; Stats.1995, c. 839 (S.B.26), § 6; Stats.1996, c. 829 (A.B.3473), § 96; Stats.1998, c. 879
(S.B.2238), § 19; Stats.2000, c. 836 (S.B.1554), § 48; Stats.2001, c. 159 (S.B.662), § 18; Stats.2003, c. 874
(S.B.363), § 14; Stats.2007, c. 588 (S.B.1048), § 81.)
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§ 4996.65. Additional fees 

     •     Historical Notes     •     Research References

In addition to the fees charged pursuant to Section 4996.6 for the biennial renewal of a license, the board shall
collect an additional fee of ten dollars ($10) at the time of renewal.  The board shall transfer this amount to the
Controller who shall deposit the funds in the Mental Health Practitioner Education Fund.
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(Added by Stats.2003, c. 437 (A.B.938), § 4.)
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A licensee shall display his or her license in a conspicuous place in the licensee's primary place of practice.
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(Added by Stats.1985, c. 820, § 1.  Amended by Stats.1998, c. 879 (S.B.2238), § 20.)
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The current renewal receipt shall be displayed near the license.
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§ 4996.9. Clinical social work and psychotherapy defined 
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The practice of clinical social work is defined as a service in which a special knowledge of social resources,
human capabilities, and the part that unconscious motivation plays in determining behavior, is directed at
helping people to achieve more adequate, satisfying, and productive social adjustments.  The application of
social work principles and methods includes, but is not restricted to, counseling and using applied
psychotherapy of a nonmedical nature with individuals, families, or groups; providing information and referral
services; providing or arranging for the provision of social services; explaining or interpreting the psychosocial
aspects in the situations of individuals, families, or groups; helping communities to organize, to provide, or to
improve social or health services; or doing research related to social work.

Psychotherapy, within the meaning of this chapter, is the use of psychosocial methods within a professional
relationship, to assist the person or persons to achieve a better psychosocial adaptation, to acquire greater
human realization of psychosocial potential and adaptation, to modify internal and external conditions which
affect individuals, groups, or communities in respect to behavior, emotions, and thinking, in respect to their
intrapersonal and interpersonal processes.
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§ 4996.10. Application of article only to clinical social workers 

     •     Historical Notes

The provisions of this article shall be construed only as provisions relating to the examination and licensing of
clinical social workers.
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§ 4996.11. Suspension or revocation of license; grounds; conduct of proceedings 
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The board may suspend or revoke the license of any person who is guilty on the grounds set forth in Section
4992.3.  The proceedings for the suspension or revocation of licenses under this article shall be conducted in
accordance with Chapter 5 (commencing with Section 11500) of Part 1 of Division 3 of Title 2 of the
Government Code, and the board shall have all the powers granted in that chapter.
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§ 4996.12. Violations; penalties 
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Any person who violates this chapter shall be guilty of a misdemeanor punishable by imprisonment in the
county jail not exceeding a period of six months, or by a fine not exceeding one thousand dollars ($1,000), or
by both.
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§ 4996.13. Other professional groups; work of psychosocial nature; impermissible representations 

     •     Historical Notes

Nothing in this article shall prevent qualified members of other professional groups from doing work of a
psychosocial nature consistent with the standards and ethics of their respective professions.  However, they
shall not hold themselves out to the public by any title or description of services incorporating the words
psychosocial, or clinical social worker, or that they shall not state or imply that they are licensed to practice
clinical social work.  These qualified members of other professional groups include, but are not limited to, the
following:

(a) A physician and surgeon certified pursuant to Chapter 5 (commencing with Section 2000).

(b) A psychologist licensed pursuant to Chapter 6.6 (commencing with Section 2900).

(c) Members of the State Bar of California.



(d) Marriage and family therapists licensed pursuant to Chapter 13 (commencing with Section 4980).

(e) A priest, rabbi, or minister of the gospel of any religious denomination.

CREDIT(S)
(Added by Stats.1985, c. 820, § 1.  Amended by Stats.2002, c. 1013 (S.B.2026), § 49.)
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§ 4996.14. Application of chapter; employees working in certain settings; volunteers; persons using
hypnotic techniques 
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(a) This chapter shall not apply to an employee who is working in any of the following settings if his or her
work is performed solely under the supervision of the employer:

(1) A governmental entity.

(2) A school, college, or university.

(3) An institution that is both nonprofit and charitable.

(b) This chapter shall not apply to a volunteer who is working in any of the settings described in subdivision (a)
if his or her work is performed solely under the supervision of the entity, school, college, university, or
institution.

(c) This chapter shall not apply to a person using hypnotic techniques by referral from any of the following
persons if his or her practice is performed solely under the supervision of the employer:

(1) A person licensed to practice medicine.

(2) A person licensed to practice dentistry.

(3) A person licensed to practice psychology.

(d) This chapter shall not apply to a person using hypnotic techniques that offer vocational self-improvement,
and the person is not performing therapy for emotional or mental disorders.

CREDIT(S)
(Added by Stats.2007, c. 588 (S.B.1048), § 83.)
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Local mental health programs 1

1. Local mental health programs

Since 1979, a county must require that professional services performed in its local mental health programs
(Short-Doyle) which fall within the scope of the licensure of psychologists, clinical social workers and nurses
be performed by licensed personnel, and, a county may not establish treatment services in its local mental
health programs (Short-Doyle) which will utilize unlicensed county personnel who will treat patients unless the
county can demonstrate that the individual performing such treatment services falls within a demonstrable
exception to the professional licensing requirements. 66 Op.Atty.Gen. 189, 6-16-83.

§ 4996.15. Performance of psychosocial work by persons in academic institutions, government agencies
or nonprofit organizations; social work intern 

     •     Historical Notes     •     Research References

Nothing in this article shall restrict or prevent activities of a psychosocial nature on the part of persons
employed by accredited academic institutions, public schools, government agencies, or nonprofit institutions
engaged in the training of graduate students or social work interns pursuing the course of study leading to a
master's degree in social work in an accredited college or university, or working in a recognized training
program, provided that these activities and services constitute a part of a supervised course of study and that
those persons are designated by such titles as social work interns, social work trainees, or other titles clearly
indicating the training status appropriate to their level of training.  The term "social work intern," however,
shall be reserved for persons enrolled in a master's or doctoral training program in social work in an accredited
school or department of social work.
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§ 4996.16. Persons from out of state; application of chapter 
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Nothing in this chapter shall apply to any clinical social worker from outside this state, when in actual
consultation with a licensed practitioner of this state, or when an invited guest of a professional association, or
of an educational institution for the sole purpose of engaging in professional education through lectures, clinics,
or demonstrations, if he or she is at the time of the consultation, lecture, or demonstration licensed to practice
clinical social work in the state or country in which he or she resides.  These clinical social workers shall not
open an office or appoint a place to meet clients or receive calls from clients within the limits of this state.
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§ 4996.17. Experience gained outside California; use towards licensing requirements; licensure of persons
holding valid active clinical social work licenses; requirements 
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(a) Experience gained outside of California shall be accepted toward the licensure requirements if it is
substantially the equivalent of the requirements of this chapter.



(b) The board may issue a license to any person who, at the time of application, holds a valid active clinical
social work license issued by a board of clinical social work examiners or corresponding authority of any state,
if the person passes the board administered licensing examinations as specified in Section 4996.1 and pays the
required fees.  Issuance of the license is conditioned upon all of the following:

(1) The applicant has supervised experience that is substantially the equivalent of that required by this chapter.
If the applicant has less than 3,200 hours of qualifying supervised experience, time actively licensed as a
clinical social worker shall be accepted at a rate of 100 hours per month up to a maximum of 1,200 hours.

(2) Completion of the following coursework or training in or out of this state:

(A) A minimum of seven contact hours of training or coursework in child abuse assessment and reporting as
specified in Section 28, and any regulations promulgated thereunder.

(B) A minimum of 10 contact hours of training or coursework in human sexuality as specified in Section 25,
and any regulations promulgated thereunder.

(C) A minimum of 15 contact hours of training or coursework in alcoholism and other chemical substance
dependency, as specified by regulation.

(D) A minimum of 15 contact hours of coursework or training in spousal or partner abuse assessment, detection,
and intervention strategies.

(3) The applicant's license is not suspended, revoked, restricted, sanctioned, or voluntarily surrendered in any
state.

(4) The applicant is not currently under investigation in any other state, and has not been charged with an
offense for any act substantially related to the practice of social work by any public agency, entered into any
consent agreement or been subject to an administrative decision that contains conditions placed by an agency
upon an applicant's professional conduct or practice, including any voluntary surrender of license, or been the
subject of an adverse judgment resulting from the practice of social work that the board determines constitutes
evidence of a pattern of incompetence or negligence.

(5) The applicant shall provide a certification from each state where he or she holds a license pertaining to
licensure, disciplinary action, and complaints pending.

(6) The applicant is not subject to denial of licensure under Section 480, 4992.3, 4992.35, or 4992.36.

(c) The board may issue a license to any person who, at the time of application, has held a valid, active clinical
social work license for a minimum of four years, issued by a board of clinical social work examiners or a
corresponding authority of any state, if the person passes the board administered licensing examinations as
specified in Section 4996.1 and pays the required fees.  Issuance of the license is conditioned upon all of the
following:

(1) Completion of the following coursework or training in or out of state:

(A) A minimum of seven contact hours of training or coursework in child abuse assessment and reporting as
specified in Section 28, and any regulations promulgated thereunder.

(B) A minimum of 10 contact hours of training or coursework in human sexuality as specified in Section 25,
and any regulations promulgated thereunder.

(C) A minimum of 15 contact hours of training or coursework in alcoholism and other chemical substance
dependency, as specified by regulation.

(D) A minimum of 15 contact hours of coursework or training in spousal or partner abuse assessment, detection,
and intervention strategies.



(2) The applicant has been licensed as a clinical social worker continuously for a minimum of four years prior
to the date of application.

(3) The applicant's license is not suspended, revoked, restricted, sanctioned, or voluntarily surrendered in any
state.

(4) The applicant is not currently under investigation in any other state, and has not been charged with an
offense for any act substantially related to the practice of social work by any public agency, entered into any
consent agreement or been subject to an administrative decision that contains conditions placed by an agency
upon an applicant's professional conduct or practice, including any voluntary surrender of license, or been the
subject of an adverse judgment resulting from the practice of social work that the board determines constitutes
evidence of a pattern of incompetence or negligence.

(5) The applicant provides a certification from each state where he or she holds a license pertaining to licensure,
disciplinary action, and complaints pending.

(6) The applicant is not subject to denial of licensure under Section 480, 4992.3, 4992.35, or 4992.36.
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§ 4996.17. Experience gained outside California; use towards licensing requirements; licensure of persons
holding valid active clinical social work licenses; requirements 
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Section operative until January 1, 2014.  See, also, section operative January 1, 2014, as added by
Stats.2010, c. 546 (A.B.2167), § 10, and section operative January 1, 2014, as added by
Stats.2010, c. 653 (S.B.1489), § 53.7.

(a) Experience gained outside of California shall be accepted toward the licensure requirements if it is
substantially the equivalent of the requirements of this chapter.

(b) The board may issue a license to any person who, at the time of application, holds a valid active clinical
social work license issued by a board of clinical social work examiners or corresponding authority of any state,
if the person passes the board administered licensing examinations as specified in Section 4996.1 and pays the
required fees.  Issuance of the license is conditioned upon all of the following:

(1) The applicant has supervised experience that is substantially the equivalent of that required by this chapter.
If the applicant has less than 3,200 hours of qualifying supervised experience, time actively licensed as a
clinical social worker shall be accepted at a rate of 100 hours per month up to a maximum of 1,200 hours.

(2) Completion of the following coursework or training in or out of this state:

(A) A minimum of seven contact hours of training or coursework in child abuse assessment and reporting as
specified in Section 28, and any regulations promulgated thereunder.

(B) A minimum of 10 contact hours of training or coursework in human sexuality as specified in Section 25,
and any regulations promulgated thereunder.

(C) A minimum of 15 contact hours of training or coursework in alcoholism and other chemical substance
dependency, as specified by regulation.

(D) A minimum of 15 contact hours of coursework or training in spousal or partner abuse assessment, detection,
and intervention strategies.

(3) The applicant's license is not suspended, revoked, restricted, sanctioned, or voluntarily surrendered in any
state.

(4) The applicant is not currently under investigation in any other state, and has not been charged with an
offense for any act substantially related to the practice of social work by any public agency, entered into any
consent agreement or been subject to an administrative decision that contains conditions placed by an agency
upon an applicant's professional conduct or practice, including any voluntary surrender of license, or been the
subject of an adverse judgment resulting from the practice of social work that the board determines constitutes
evidence of a pattern of incompetence or negligence.

(5) The applicant shall provide a certification from each state where he or she holds a license pertaining to
licensure, disciplinary action, and complaints pending.

(6) The applicant is not subject to denial of licensure under Section 480, 4992.3, 4992.35, or 4992.36.

(c) The board may issue a license to any person who, at the time of application, holds a valid, active clinical
social work license issued by a board of clinical social work examiners or a corresponding authority of any
state, if the person has held that license for at least four years immediately preceding the date of application, the



person passes the board administered licensing examinations as specified in Section 4996.1, and the person
pays the required fees.  Issuance of the license is conditioned upon all of the following:

(1) Completion of the following coursework or training in or out of state:

(A) A minimum of seven contact hours of training or coursework in child abuse assessment and reporting as
specified in Section 28, and any regulations promulgated thereunder.

(B) A minimum of 10 contact hours of training or coursework in human sexuality as specified in Section 25,
and any regulations promulgated thereunder.

(C) A minimum of 15 contact hours of training or coursework in alcoholism and other chemical substance
dependency, as specified by regulation.

(D) A minimum of 15 contact hours of coursework or training in spousal or partner abuse assessment, detection,
and intervention strategies.

(2) The applicant has been licensed as a clinical social worker continuously for a minimum of four years prior
to the date of application.

(3) The applicant's license is not suspended, revoked, restricted, sanctioned, or voluntarily surrendered in any
state.

(4) The applicant is not currently under investigation in any other state, and has not been charged with an
offense for any act substantially related to the practice of social work by any public agency, entered into any
consent agreement or been subject to an administrative decision that contains conditions placed by an agency
upon an applicant's professional conduct or practice, including any voluntary surrender of license, or been the
subject of an adverse judgment resulting from the practice of social work that the board determines constitutes
evidence of a pattern of incompetence or negligence.

(5) The applicant provides a certification from each state where he or she holds a license pertaining to licensure,
disciplinary action, and complaints pending.

(6) The applicant is not subject to denial of licensure under Section 480, 4992.3, 4992.35, or 4992.36.

(d) This section shall become inoperative on the date that Section 4996.1, as added by Section 4 of Assembly
Bill No.  2167 of the 2009-10 Regular Session, becomes operative.1

(e) This section is repealed as of the January 1 following the date that it becomes inoperative.
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(S.B.1554), § 49; Stats.2002, c. 481 (S.B.564), § 9; Stats.2003, c. 874 (S.B.363), § 15; Stats.2006, c. 659
(S.B.1475), § 27; Stats.2007, c. 130 (A.B.299), § 17; Stats.2009, c. 308 (S.B.819), § 68; Stats.2010, c. 546
(A.B.2167), § 9; Stats.2010, c. 653 (S.B.1489),§ 53.5.)
1Stats.2010, c. 546 (A.B.2167), § 4, added § 4996.1, operative Jan. 1, 2014, contingent upon satisfaction of
certain conditions specified in § 4996.1.
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For inoperative date and repeal of this section, see its terms.
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For Governor's signing message regarding Stats.2002, c. 481 (S.B.564), see Historical and Statutory
Notes under Business and Professions Code § 2914.

2006 Legislation
Reimbursement provisions relating to Stats.2006, c. 659 (S.B.1475), see Historical and Statutory Notes

under Business and Professions Code § 725.
2007 Legislation
Stats.2007, c. 130 (A.B.299), made nonsubstantive changes to maintain the code.
Subordination of legislation by Stats.2007, c. 130 (A.B.299), to other 2007 legislation, see Historical

and Statutory Notes under Business and Professions Code § 650.
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For cost reimbursement provisions relating to Stats.2009, c. 308 (S.B.819), see Historical and Statutory

Notes under Business and Professions Code § 27.
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Section 12 of Stats.2010, c. 546 (A.B.2167), provides:
"SEC. 12. Sections 9.5 and 10.5 of this bill incorporate amendments to Section 4996.17 of the Business

and Professions Code proposed by both this bill and SB 1489 [Stats.2010, c. 653].  Sections 9.5 and
10.5 of this bill shall only become operative if (1) both bills are enacted and become effective on or
before January 1, 2011, (2) each bill amends Section 4996.17 of the Business and Professions Code,
and (3) this bill is enacted after SB 1489 [Stats.2010, c. 653], in which case Sections 9 and 10 of this
bill shall not become operative."

An amendment of this section by § 9.5 of Stats.2010, c. 546 (A.B.2167), failed to become operative
under the provisions of § 12 of that Act.

Section 63 of Stats.2010, c. 653 (S.B.1489), provides:
"SEC. 63. Sections 53.5 and 53.7 of this bill incorporate amendments to Section 4996.17 of the Business

and Professions Code proposed by both this bill and AB 2167 [Stats.2010, c. 546].  Sections 53.5
and 53.7 of this bill shall only become operative if (1) both bills are enacted and become effective on
or before January 1, 2011, (2) each bill amends Section 4996.17 of the Business and Professions
Code, and (3) this bill is enacted after AB 2167 [Stats.2010, c. 546], in which case Section 53 of this
bill shall not become operative."

An amendment of this section by § 53 of Stats.2010, c. 653 (S.B.1489), failed to become operative
under the provisions of § 63 of that Act.

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

2003 Main Volume
Former Notes
Former § 4996.17, added by Stats.1985, c. 820, § 1, derived from former § 9056, added by Stats.1968, c.

1329, § 15, amended by Stats.1970, c. 760, § 18, Stats.1972, c. 1286, § 3, and Stats.1980, c. 670, §
23, relating to apprentice clinical social workers, was repealed by Stats.1988, c. 1091, § 4.
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Board defined for purposes of this Code, see Business and Professions Code § 22.
Board of Behavioral Sciences, see Business and Professions Code § 4990.1.
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§ 4996.17. Experience gained outside California; use towards licensing requirements; licensure of persons



holding valid active clinical social work licenses; requirements 

     •     Historical Notes

Section operative January 1, 2014, as added by Stats.2010, c. 546 (A.B.2167), § 10.  See, also,
section operative until January 1, 2014, and section operative January 1, 2014, as added by
Stats.2010, c. 653 (S.B.1489), § 53.7.

(a) Experience gained outside of California shall be accepted toward the licensure requirements if it is
substantially the equivalent of the requirements of this chapter.

(b) The board may issue a license to any person who, at the time of application, holds a valid active clinical
social work license issued by a board of clinical social work examiners or corresponding authority of any state,
if the person passes or has passed the examinations as specified in Section 4996.1 and pays the required fees.
Issuance of the license is conditioned upon all of the following:

(1) The applicant has supervised experience that is substantially the equivalent of that required by this chapter.
If the applicant has less than 3,200 hours of qualifying supervised experience, time actively licensed as a
clinical social worker shall be accepted at a rate of 100 hours per month up to a maximum of 1,200 hours.

(2) Completion of the following coursework or training in or out of this state:

(A) A minimum of seven contact hours of training or coursework in child abuse assessment and reporting as
specified in Section 28, and any regulations promulgated thereunder.

(B) A minimum of 10 contact hours of training or coursework in human sexuality as specified in Section 25,
and any regulations promulgated thereunder.

(C) A minimum of 15 contact hours of training or coursework in alcoholism and other chemical substance
dependency, as specified by regulation.

(D) A minimum of 15 contact hours of coursework or training in spousal or partner abuse assessment, detection,
and intervention strategies.

(3) The applicant's license is not suspended, revoked, restricted, sanctioned, or voluntarily surrendered in any
state.

(4) The applicant is not currently under investigation in any other state, and has not been charged with an
offense for any act substantially related to the practice of social work by any public agency, entered into any
consent agreement or been subject to an administrative decision that contains conditions placed by an agency
upon an applicant's professional conduct or practice, including any voluntary surrender of license, or been the
subject of an adverse judgment resulting from the practice of social work that the board determines constitutes
evidence of a pattern of incompetence or negligence.

(5) The applicant shall provide a certification from each state where he or she holds a license pertaining to
licensure, disciplinary action, and complaints pending.

(6) The applicant is not subject to denial of licensure under Section 480, 4992.3, 4992.35, or 4992.36.

(c) The board may issue a license to any person who, at the time of application, has held a valid, active clinical
social work license for a minimum of four years, issued by a board of clinical social work examiners or a
corresponding authority of any state, if the person passes or has passed the examinations as specified in Section
4996.1 and pays the required fees.  Issuance of the license is conditioned upon all of the following:

(1) Completion of the following coursework or training in or out of state:

(A) A minimum of seven contact hours of training or coursework in child abuse assessment and reporting as
specified in Section 28, and any regulations promulgated thereunder.



(B) A minimum of 10 contact hours of training or coursework in human sexuality as specified in Section 25,
and any regulations promulgated thereunder.

(C) A minimum of 15 contact hours of training or coursework in alcoholism and other chemical substance
dependency, as specified by regulation.

(D) A minimum of 15 contact hours of coursework or training in spousal or partner abuse assessment, detection,
and intervention strategies.

(2) The applicant has been licensed as a clinical social worker continuously for a minimum of four years prior
to the date of application.

(3) The applicant's license is not suspended, revoked, restricted, sanctioned, or voluntarily surrendered in any
state.

(4) The applicant is not currently under investigation in any other state, and has not been charged with an
offense for any act substantially related to the practice of social work by any public agency, entered into any
consent agreement or been subject to an administrative decision that contains conditions placed by an agency
upon an applicant's professional conduct or practice, including any voluntary surrender of license, or been the
subject of an adverse judgment resulting from the practice of social work that the board determines constitutes
evidence of a pattern of incompetence or negligence.

(5) The applicant provides a certification from each state where he or she holds a license pertaining to licensure,
disciplinary action, and complaints pending.

(6) The applicant is not subject to denial of licensure under Section 480, 4992.3, 4992.35, or 4992.36.

(d) This section shall become operative on the date that Section 4996.1, as added by Section 4 of the act adding
this subdivision, becomes operative.1

CREDIT(S)
(Added by Stats.2010, c. 546 (A.B.2167), § 10, operative Jan. 1, 2014.)
1Stats.2010, c. 546 (A.B.2167), § 4, added § 4996.1, operative Jan. 1, 2014, contingent upon satisfaction of
certain conditions specified in § 4996.1.

Historical Notes

Historical And Statutory Notes

2010 Legislation
Section 12 of Stats.2010, c. 546 (A.B.2167), provides:
"SEC. 12. Sections 9.5 and 10.5 of this bill incorporate amendments to Section 4996.17 of the Business

and Professions Code proposed by both this bill and SB 1489 [Stats.2010, c. 653].  Sections 9.5 and
10.5 of this bill shall only become operative if (1) both bills are enacted and become effective on or
before January 1, 2011, (2) each bill amends Section 4996.17 of the Business and Professions Code,
and (3) this bill is enacted after SB 1489 [Stats.2010, c. 653], in which case Sections 9 and 10 of this
bill shall not become operative."

An amendment of this section by § 9.5 and addition of this section by § 10.5 of Stats.2010, c. 546
(A.B.2167), failed to become operative under the provisions of § 12 of that Act.

Stats.2010, c. 546 (A.B.2167) and Stats.2010, c. 653 (S.B.1489) added similar versions of this section.
Section affected by two or more acts at the same session of the legislature, see Government Code §

9605.

Collateral References:

Cal Jur 3d Heal Art §173



§ 4996.17. Experience gained outside California; use towards licensing requirements; licensure of persons
holding valid active clinical social work licenses; requirements 

     •     Historical Notes

Section operative January 1, 2014, as added by Stats.2010, c. 653 (S.B.1489), § 53.7.  See, also,
section operative until January 1, 2014, and section operative January 1, 2014, as added by
Stats.2010, c. 546 (A.B.2167), § 10.

(a) Experience gained outside of California shall be accepted toward the licensure requirements if it is
substantially the equivalent of the requirements of this chapter.

(b) The board may issue a license to any person who, at the time of application, holds a valid active clinical
social work license issued by a board of clinical social work examiners or corresponding authority of any state,
if the person passes or has passed the examinations as specified in Section 4996.1 and pays the required fees.
Issuance of the license is conditioned upon all of the following:

(1) The applicant has supervised experience that is substantially the equivalent of that required by this chapter.
If the applicant has less than 3,200 hours of qualifying supervised experience, time actively licensed as a
clinical social worker shall be accepted at a rate of 100 hours per month up to a maximum of 1,200 hours.

(2) Completion of the following coursework or training in or out of this state:

(A) A minimum of seven contact hours of training or coursework in child abuse assessment and reporting as
specified in Section 28, and any regulations promulgated thereunder.

(B) A minimum of 10 contact hours of training or coursework in human sexuality as specified in Section 25,
and any regulations promulgated thereunder.

(C) A minimum of 15 contact hours of training or coursework in alcoholism and other chemical substance
dependency, as specified by regulation.

(D) A minimum of 15 contact hours of coursework or training in spousal or partner abuse assessment, detection,
and intervention strategies.

(3) The applicant's license is not suspended, revoked, restricted, sanctioned, or voluntarily surrendered in any
state.

(4) The applicant is not currently under investigation in any other state, and has not been charged with an
offense for any act substantially related to the practice of social work by any public agency, entered into any
consent agreement or been subject to an administrative decision that contains conditions placed by an agency
upon an applicant's professional conduct or practice, including any voluntary surrender of license, or been the
subject of an adverse judgment resulting from the practice of social work that the board determines constitutes
evidence of a pattern of incompetence or negligence.

(5) The applicant shall provide a certification from each state where he or she holds a license pertaining to
licensure, disciplinary action, and complaints pending.

(6) The applicant is not subject to denial of licensure under Section 480, 4992.3, 4992.35, or 4992.36.

(c) The board may issue a license to any person who, at the time of application, holds a valid, active clinical
social work license issued by a board of clinical social work examiners or a corresponding authority of any
state, if the person has held that license for at least four years immediately preceding the date of application, the
person passes or has passed the examinations as specified in Section 4996.1, and the person pays the required
fees.  Issuance of the license is conditioned upon all of the following:



(1) Completion of the following coursework or training in or out of state:

(A) A minimum of seven contact hours of training or coursework in child abuse assessment and reporting as
specified in Section 28, and any regulations promulgated thereunder.

(B) A minimum of 10 contact hours of training or coursework in human sexuality as specified in Section 25,
and any regulations promulgated thereunder.

(C) A minimum of 15 contact hours of training or coursework in alcoholism and other chemical substance
dependency, as specified by regulation.

(D) A minimum of 15 contact hours of coursework or training in spousal or partner abuse assessment, detection,
and intervention strategies.

(2) The applicant has been licensed as a clinical social worker continuously for a minimum of four years prior
to the date of application.

(3) The applicant's license is not suspended, revoked, restricted, sanctioned, or voluntarily surrendered in any
state.

(4) The applicant is not currently under investigation in any other state, and has not been charged with an
offense for any act substantially related to the practice of social work by any public agency, entered into any
consent agreement or been subject to an administrative decision that contains conditions placed by an agency
upon an applicant's professional conduct or practice, including any voluntary surrender of license, or been the
subject of an adverse judgment resulting from the practice of social work that the board determines constitutes
evidence of a pattern of incompetence or negligence.

(5) The applicant provides a certification from each state where he or she holds a license pertaining to licensure,
disciplinary action, and complaints pending.

(6) The applicant is not subject to denial of licensure under Section 480, 4992.3, 4992.35, or 4992.36.

(d) This section shall become operative on the date that Section 4996.1, as added by Section 4 of Assembly Bill
No.  2167 of the 2009-10 Regular Session, becomes operative.1

CREDIT(S)
(Added by Stats.2010, c. 653 (S.B.1489), § 53.7, operative Jan. 1, 2014.)
1Stats.2010, c. 546 (A.B.2167), § 4, added § 4996.1, operative Jan. 1, 2014, contingent upon satisfaction of
certain conditions specified in § 4996.1.

Historical Notes

Historical And Statutory Notes

2010 Legislation
Section 63 of Stats.2010, c. 653 (S.B.1489), provides:
"SEC. 63. Sections 53.5 and 53.7 of this bill incorporate amendments to Section 4996.17 of the Business

and Professions Code proposed by both this bill and AB 2167 [Stats.2010, c. 546].  Sections 53.5
and 53.7 of this bill shall only become operative if (1) both bills are enacted and become effective on
or before January 1, 2011, (2) each bill amends Section 4996.17 of the Business and Professions
Code, and (3) this bill is enacted after AB 2167 [Stats.2010, c. 546], in which case Section 53 of this
bill shall not become operative."

An amendment of this section by § 53 of Stats.2010, c. 653 (S.B.1489), failed to become operative
under the provisions of § 63 of that Act.

Stats.2010, c. 546 (A.B.2167) and Stats.2010, c. 653 (S.B.1489) added similar versions of this section.
Section affected by two or more acts at the same session of the legislature, see Government Code §



9605.
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§ 4996.18. Associate clinical social worker; application; requirements; registration; employment;
notification of employment or termination; supervision; credit 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) A person who wishes to be credited with experience toward licensure requirements shall register with the
board as an associate clinical social worker prior to obtaining that experience.  The application shall be made on
a form prescribed by the board.

(b) An applicant for registration shall satisfy the following requirements:

(1) Possess a master's degree from an accredited school or department of social work.

(2) Have committed no crimes or acts constituting grounds for denial of licensure under Section 480.

(c) An applicant who possesses a master's degree from a school or department of social work that is a candidate
for accreditation by the Commission on Accreditation of the Council on Social Work Education shall be
eligible, and shall be required, to register as an associate clinical social worker in order to gain experience
toward licensure if the applicant has not committed any crimes or acts that constitute grounds for denial of
licensure under Section 480.  That applicant shall not, however, be eligible for examination until the school or
department of social work has received accreditation by the Commission on Accreditation of the Council on
Social Work Education.

(d) Any experience obtained under the supervision of a spouse or relative by blood or marriage shall not be
credited toward the required hours of supervised experience.  Any experience obtained under the supervision of
a supervisor with whom the applicant has a personal relationship that undermines the authority or effectiveness
of the supervision shall not be credited toward the required hours of supervised experience.

(e) An applicant who possesses a master's degree from an accredited school or department of social work shall
be able to apply experience the applicant obtained during the time the accredited school or department was in
candidacy status by the Commission on Accreditation of the Council on Social Work Education toward the
licensure requirements, if the experience meets the requirements of Section 4996.20, 4996.21, or 4996.23.  This
subdivision shall apply retroactively to persons who possess a master's degree from an accredited school or
department of social work and who obtained experience during the time the accredited school or department
was in candidacy status by the Commission on Accreditation of the Council on Social Work Education.

(f) An applicant for registration or licensure trained in an educational institution outside the United States shall
demonstrate to the satisfaction of the board that he or she possesses a master's of social work degree that is
equivalent to a master's degree issued from a school or department of social work that is accredited by the
Commission on Accreditation of the Council on Social Work Education.  These applicants shall provide the
board with a comprehensive evaluation of the degree and shall provide any other documentation the board
deems necessary.  The board has the authority to make the final determination as to whether a degree meets all
requirements, including, but not limited to, course requirements regardless of evaluation or accreditation.

(g) A registrant shall not provide clinical social work services to the public for a fee, monetary or otherwise,
except as an employee.

(h) A registrant shall inform each client or patient prior to performing any professional services that he or she is
unlicensed and is under the supervision of a licensed professional.



CREDIT(S)
(Added by Stats.1988, c. 1091, § 5.  Amended by Stats.1992, c. 1308 (A.B.3718), § 2; Stats.1995, c. 839
(S.B.26), § 7; Stats.1998, c. 589 (S.B.1983), § 14; Stats.2000, c. 836 (S.B.1554), § 50; Stats.2001, c. 728
(S.B.724), § 46; Stats.2003, c. 607 (S.B.1077), § 20; Stats.2004, c. 695 (S.B.1913), § 46; Stats.2007, c. 588
(S.B.1048), § 84.)

Historical Notes

Historical And Statutory Notes

2007 Legislation
For cost reimbursement provisions relating to Stats.2007, c. 588 (S.B.1048), see Historical and Statutory

Notes under Business and Professions Code § 337.
2003 Main Volume
Legislative intent relating to 1988 legislation, see Historical and Statutory Notes under Business and

Professions Code § 4992.3.
Legislative findings and declarations relating to Stats.1995, c. 839 (S.B.26), see Historical and Statutory

Notes under Business and Professions Code § 4980.54.
Former § 4996.18 was renumbered § 4996.19 and amended by Stats.1987, c. 826, § 8.

Research References

Cross References

"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Board of Behavioral Sciences, see Business and Professions Code § 4990.1.
Consent by minor to diagnosis or treatment of drug and alcohol abuse, "professional person" defined

to include associate clinical social workers, see Family Code § 6929.
"Department" defined for purposes of this Code, see Business and Professions Code § 23.
Training for child abuse assessment and reporting, licensing prerequisites, see Business and

Professions Code § 28.

Code Of Regulations References

Initial license and registration fees, see 16 Cal. Code of Regs. § 1816.1.
Licensed clinical social workers corporations, citable offenses, see 16 Cal. Code of Regs. § 1886.40.
Renewal fees, see 16 Cal. Code of Regs. § 1816.
Supervisory plan, see 16 Cal. Code of Regs. § 1870.1.

Law Review And Journal Commentaries

Business associations and professions; Counselors, social workers, and psychologists — Increase in
licensing fees and continuing education requirements.  Michelle M. Sheidenberger, 27 Pac.L.J.
417 (1996).

Review of Selected 1995 California Legislation.  27 Pac.L.J. 349 (1996).
2003 Main Volume

Notes Of Decisions

Health care providers 2
Summary judgment 3



2. Health care providers

Even if social worker who was unlicensed but registered with the Board of Behavioral Sciences violated statute
requiring that she inform each patient that she was unlicensed before performing any professional services, and
even if she did not receive individual supervision required for her to take licensure exam, social worker still
acted as a "health care provider" in performing mental health evaluation on patient, and thus qualified for
Medical Injury Compensation Reform Act (MICRA) liability limits for professional negligence. Prince v. Sutter
Health Cent.(App. 3 Dist. 2008) 74 Cal.Rptr.3d 750, 161 Cal.App.4th 971. Health  834(1)

3. Summary judgment

Family of mental patient who killed himself could not avoid summary judgment of professional negligence
claim exceeding Medical Injury Compensation Reform Act (MICRA) liability limits by applying label of
"fraud" to unlicensed social worker's violation of statutory duty to inform patient that she was unlicensed,
where complaint pleaded professional negligence rather than an intentional tort. Prince v. Sutter Health
Cent.(App. 3 Dist. 2008) 74 Cal.Rptr.3d 750, 161 Cal.App.4th 971. Judgment  183

§ 4996.18. Associate clinical social worker; application; requirements; registration; employment;
notification of employment or termination; supervision; credit 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) A person who wishes to be credited with experience toward licensure requirements shall register with the
board as an associate clinical social worker prior to obtaining that experience.  The application shall be made on
a form prescribed by the board.

(b) An applicant for registration shall satisfy the following requirements:

(1) Possess a master's degree from an accredited school or department of social work.

(2) Have committed no crimes or acts constituting grounds for denial of licensure under Section 480.

(c) An applicant who possesses a master's degree from a school or department of social work that is a candidate
for accreditation by the Commission on Accreditation of the Council on Social Work Education shall be
eligible, and shall be required, to register as an associate clinical social worker in order to gain experience
toward licensure if the applicant has not committed any crimes or acts that constitute grounds for denial of
licensure under Section 480.  That applicant shall not, however, be eligible for examination until the school or
department of social work has received accreditation by the Commission on Accreditation of the Council on
Social Work Education.

(d) Any experience obtained under the supervision of a spouse or relative by blood or marriage shall not be
credited toward the required hours of supervised experience.  Any experience obtained under the supervision of
a supervisor with whom the applicant has a personal relationship that undermines the authority or effectiveness
of the supervision shall not be credited toward the required hours of supervised experience.

(e) An applicant who possesses a master's degree from an accredited school or department of social work shall
be able to apply experience the applicant obtained during the time the accredited school or department was in
candidacy status by the Commission on Accreditation of the Council on Social Work Education toward the
licensure requirements, if the experience meets the requirements of Section 4996.23.  This subdivision shall
apply retroactively to persons who possess a master's degree from an accredited school or department of social
work and who obtained experience during the time the accredited school or department was in candidacy status
by the Commission on Accreditation of the Council on Social Work Education.

(f) An applicant for registration or licensure trained in an educational institution outside the United States shall
demonstrate to the satisfaction of the board that he or she possesses a master's of social work degree that is



equivalent to a master's degree issued from a school or department of social work that is accredited by the
Commission on Accreditation of the Council on Social Work Education.  These applicants shall provide the
board with a comprehensive evaluation of the degree and shall provide any other documentation the board
deems necessary.  The board has the authority to make the final determination as to whether a degree meets all
requirements, including, but not limited to, course requirements regardless of evaluation or accreditation.

(g) A registrant shall not provide clinical social work services to the public for a fee, monetary or otherwise,
except as an employee.

(h) A registrant shall inform each client or patient prior to performing any professional services that he or she is
unlicensed and is under the supervision of a licensed professional.

CREDIT(S)
(Added by Stats.1988, c. 1091, § 5.  Amended by Stats.1992, c. 1308 (A.B.3718), § 2; Stats.1995, c. 839
(S.B.26), § 7; Stats.1998, c. 589 (S.B.1983), § 14; Stats.2000, c. 836 (S.B.1554), § 50; Stats.2001, c. 728
(S.B.724), § 46; Stats.2003, c. 607 (S.B.1077), § 20; Stats.2004, c. 695 (S.B.1913), § 46; Stats.2007, c. 588
(S.B.1048), § 84; Stats.2009, c. 308 (S.B.819), § 69.)
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For cost reimbursement provisions relating to Stats.2007, c. 588 (S.B.1048), see Historical and Statutory

Notes under Business and Professions Code § 337.
2009 Legislation
For cost reimbursement provisions relating to Stats.2009, c. 308 (S.B.819), see Historical and Statutory

Notes under Business and Professions Code § 27.
2003 Main Volume
Legislative intent relating to 1988 legislation, see Historical and Statutory Notes under Business and

Professions Code § 4992.3.
Legislative findings and declarations relating to Stats.1995, c. 839 (S.B.26), see Historical and Statutory

Notes under Business and Professions Code § 4980.54.
Former § 4996.18 was renumbered § 4996.19 and amended by Stats.1987, c. 826, § 8.

Research References

Cross References

"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Board of Behavioral Sciences, see Business and Professions Code § 4990.1.
Consent by minor to diagnosis or treatment of drug and alcohol abuse, "professional person" defined

to include associate clinical social workers, see Family Code § 6929.
"Department" defined for purposes of this Code, see Business and Professions Code § 23.
Training for child abuse assessment and reporting, licensing prerequisites, see Business and

Professions Code § 28.

Code Of Regulations References

Initial license and registration fees, see 16 Cal. Code of Regs. § 1816.1.
Licensed clinical social workers corporations, citable offenses, see 16 Cal. Code of Regs. § 1886.40.
Renewal fees, see 16 Cal. Code of Regs. § 1816.
Supervisory plan, see 16 Cal. Code of Regs. § 1870.1.



Law Review And Journal Commentaries

Business associations and professions; Counselors, social workers, and psychologists — Increase in
licensing fees and continuing education requirements.  Michelle M. Sheidenberger, 27 Pac.L.J.
417 (1996).

Review of Selected 1995 California Legislation.  27 Pac.L.J. 349 (1996).
2003 Main Volume

Notes Of Decisions

Health care providers 2
Summary judgment 3

2. Health care providers

Even if social worker who was unlicensed but registered with the Board of Behavioral Sciences violated statute
requiring that she inform each patient that she was unlicensed before performing any professional services, and
even if she did not receive individual supervision required for her to take licensure exam, social worker still
acted as a "health care provider" in performing mental health evaluation on patient, and thus qualified for
Medical Injury Compensation Reform Act (MICRA) liability limits for professional negligence. Prince v. Sutter
Health Cent.(App. 3 Dist. 2008) 74 Cal.Rptr.3d 750, 161 Cal.App.4th 971. Health  834(1)

3. Summary judgment

Family of mental patient who killed himself could not avoid summary judgment of professional negligence
claim exceeding Medical Injury Compensation Reform Act (MICRA) liability limits by applying label of
"fraud" to unlicensed social worker's violation of statutory duty to inform patient that she was unlicensed,
where complaint pleaded professional negligence rather than an intentional tort. Prince v. Sutter Health
Cent.(App. 3 Dist. 2008) 74 Cal.Rptr.3d 750, 161 Cal.App.4th 971. Judgment  183

§ 4996.19. Licensed clinical social workers' corporation; application of article 

     •     Historical Notes     •     Research References

Nothing in this article shall prohibit the acts or practices of a licensed clinical social workers' corporation duly
certificated pursuant to the Moscone-Knox Professional Corporation Act, as contained in Part 4 (commencing
with Section 13400) of Division 3 of Title 1 of the Corporations Code and Article 5 (commencing with Section
4998), when the corporation is in compliance with (a) the Moscone-Knox Professional Corporation Act; (b)
Article 5 (commencing with Section 4998); and (c) all other statutes and all rules and regulations now or
hereafter enacted or adopted pertaining to the corporation and the conduct of its affairs.

CREDIT(S)
(Formerly § 4996.18, added by Stats.1985, c. 820, § 1.  Renumbered § 4996.19 and amended by Stats.1987, c.
826, § 8.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Derivation: Former § 9058, added by Stats.1972, c. 1286, p. 2567, § 4.



Research References

Cross References

Business and industrial development corporations, see Financial Code § 31220.

Code Of Regulations References

Licensed clinical social workers corporations, citable offenses, see 16 Cal. Code of Regs. § 1886.40.
2003 Main Volume

§ 4996.22. Continuing education requirements; hours; records; approved providers; subject matter; fees 

     •     Historical Notes     •     Research References

(a)(1) Except as provided in subdivision (c), the board shall not renew any license pursuant to this chapter
unless the applicant certifies to the board, on a form prescribed by the board, that he or she has completed not
less than 36 hours of approved continuing education in or relevant to the field of social work in the preceding
two years, as determined by the board.

(2) The board shall not renew any license of an applicant who began graduate study prior to January 1, 2004,
pursuant to this chapter unless the applicant certifies to the board that during the applicant's first renewal period
after the operative date of this section, he or she completed a continuing education course in spousal or partner
abuse assessment, detection, and intervention strategies, including community resources, cultural factors, and
same gender abuse dynamics.  On and after January 1, 2005, the course shall consist of not less than seven
hours of training.  Equivalent courses in spousal or partner abuse assessment, detection, and intervention
strategies taken prior to the operative date of this section or proof of equivalent teaching or practice experience
may be submitted to the board and at its discretion, may be accepted in satisfaction of this requirement.
Continuing education courses taken pursuant to this paragraph shall be applied to the 36 hours of approved
continuing education required under paragraph (1).

(b) The board shall have the right to audit the records of any applicant to verify the completion of the
continuing education requirement.  Applicants shall maintain records of completion of required continuing
education coursework for a minimum of two years and shall make these records available to the board for
auditing purposes upon request.

(c) The board may establish exceptions from the continuing education requirement of this section for good
cause as defined by the board.

(d) The continuing education shall be obtained from one of the following sources:

(1) An accredited school of social work, as defined in Section 4991.2, or a school or department of social work
that is a candidate for accreditation by the Commission on Accreditation of the Council on Social Work
Education.  Nothing in this paragraph shall be construed as requiring coursework to be offered as part of a
regular degree program.

(2) Other continuing education providers, including, but not limited to, a professional social work association, a
licensed health facility, a governmental entity, a continuing education unit of an accredited four-year institution
of higher learning, and a mental health professional association, approved by the board.

(e) The board shall establish, by regulation, a procedure for approving providers of continuing education
courses, and all providers of continuing education, as described in paragraphs (1) and (2) of subdivision (d),
shall adhere to the procedures established by the board.  The board may revoke or deny the right of a provider
to offer continuing education coursework pursuant to this section for failure to comply with the requirements of



this section or any regulation adopted pursuant to this section.

(f) Training, education, and coursework by approved providers shall incorporate one or more of the following:

(1) Aspects of the discipline that are fundamental to the understanding, or the practice, of social work.

(2) Aspects of the social work discipline in which significant recent developments have occurred.

(3) Aspects of other related disciplines that enhance the understanding, or the practice, of social work.

(g) A system of continuing education for licensed clinical social workers shall include courses directly related
to the diagnosis, assessment, and treatment of the client population being served.

(h) The continuing education requirements of this section shall comply fully with the guidelines for mandatory
continuing education established by the Department of Consumer Affairs pursuant to Section 166.

(i) The board may adopt regulations as necessary to implement this section.

(j) The board shall, by regulation, fund the administration of this section through continuing education provider
fees to be deposited in the Behavioral Science Examiners Fund.  The fees related to the administration of this
section shall be sufficient to meet, but shall not exceed, the costs of administering the corresponding provisions
of this section.  For purposes of this subdivision, a provider of continuing education as described in paragraph
(1) of subdivision (d) shall be deemed to be an approved provider.

CREDIT(S)
(Added by Stats.2002, c. 481 (S.B.564), § 11, operative Jan. 1, 2004.  Amended by Stats.2003, c. 607
(S.B.1077), § 22, operative Jan. 1, 2004; Stats.2007, c. 588 (S.B.1048), § 85.)
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Former § 4996.22, added by Stats.1995, c. 839 (S.B.26), § 8, amended by Stats.1997, c. 196 (S.B.650),

§ 3; Stats.2002, c. 481 (S.B.564), § 10, relating to similar subject matter concerning continuing
education requirements, hours, records, etc., was repealed by its own terms, operative Jan. 1, 2004.

2007 Legislation
For cost reimbursement provisions relating to Stats.2007, c. 588 (S.B.1048), see Historical and Statutory

Notes under Business and Professions Code § 337.
2003 Main Volume
For Governor's signing message regarding Stats.2002, c. 481 (S.B.564), see Historical and Statutory

Notes under Business and Professions Code § 2914.
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"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Board of Behavioral Sciences, see Business and Professions Code § 4990.1.
"Department" defined for purposes of this Code, see Business and Professions Code § 23.
Inactive licenses, see Business and Professions Code § 4997.
Public agencies and conditions requiring the preparation or submission of written reports with

respect to this section, see Government Code § 7550.5.
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Continuing education course content, see 16 Cal. Code of Regs. § 1887.4.
Continuing education provider fees, see 16 Cal. Code of Regs. § 1819.1.
Continuing education providers, see 16 Cal. Code of Regs. § 1887.6.
Course advertisements, see 16 Cal. Code of Regs. § 1887.9.
Course instructor qualifications, see 16 Cal. Code of Regs. § 1887.10.
Exceptions from continuing education requirements, see 16 Cal. Code of Regs.§ 1887.2.
Hours of continuing education credit, see 16 Cal. Code of Regs. § 1887.5.
License renewal requirements, see 16 Cal. Code of Regs. § 1887.1.
Licensee and provider course records, see 16 Cal. Code of Regs. § 1887.12.
Marriage, family and child counselors,

Continuing education course requirements, see 16 Cal. Code of Regs. § 1887.3.
Definitions, generally, see 16 Cal. Code of Regs. § 1887.

Records of course completion, see 16 Cal. Code of Regs. § 1887.11.
Renewal fees, see 16 Cal. Code of Regs. § 1816.
Renewal of expired approval, see 16 Cal. Code of Regs. § 1887.13.
Revocation and denial of board-approved provider status, see 16 Cal. Code of Regs. § 1887.8.
Time limit for renewal of approval after expiration, new approval, see 16 Cal. Code of Regs. §

1887.14.
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Business associations and professions; Counselors, social workers, and psychologists — Increase in
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§ 4996.23. Post-master's degree experience; criteria 

     •     Historical Notes     •     Research References

The experience required by subdivision (c) of Section 4996.2 shall meet the following criteria:

(a) All persons registered with the board on and after January 1, 2002, shall have at least 3,200 hours of
post-master's degree supervised experience providing clinical social work services as permitted by Section
4996.9.  At least 1,700 hours shall be gained under the supervision of a licensed clinical social worker.  The
remaining required supervised experience may be gained under the supervision of a licensed mental health
professional acceptable to the board as defined by a regulation adopted by the board.  This experience shall
consist of the following:

(1) A minimum of 2,000 hours in clinical psychosocial diagnosis, assessment, and treatment, including
psychotherapy or counseling.

(2) A maximum of 1,200 hours in client-centered advocacy, consultation, evaluation, and research.

(3) Of the 2,000 clinical hours required in paragraph (1), no less than 750 hours shall be face-to-face individual
or group psychotherapy provided to clients in the context of clinical social work services.



(4) A minimum of two years of supervised experience is required to be obtained over a period of not less than
104 weeks and shall have been gained within the six years immediately preceding the date on which the
application for licensure was filed.

(5) Experience shall not be credited for more than 40 hours in any week.

(b) "Supervision" means responsibility for, and control of, the quality of clinical social work services being
provided.  Consultation or peer discussion shall not be considered to be supervision.

(c)(1) Prior to the commencement of supervision, a supervisor shall comply with all requirements enumerated
in Section 1870 of Title 16 of the California Code of Regulations and shall sign under penalty of perjury the
"Responsibility Statement for Supervisors of an Associate Clinical Social Worker" form.

(2) Supervised experience shall include at least one hour of direct supervisor contact for a minimum of 104
weeks.  For purposes of this subdivision, "one hour of direct supervisor contact" means one hour per week of
face-to-face contact on an individual basis or two hours of face-to-face contact in a group conducted within the
same week as the hours claimed.

(3) An associate shall receive at least one additional hour of direct supervisor contact for every week in which
more than 10 hours of face-to-face psychotherapy is performed in each setting in which experience is gained.
No more than five hours of supervision, whether individual or group, shall be credited during any single week.

(4) Group supervision shall be provided in a group of not more than eight supervisees and shall be provided in
segments lasting no less than one continuous hour.

(5) Of the 104 weeks of required supervision, 52 weeks shall be individual supervision, and of the 52 weeks of
required individual supervision, not less than 13 weeks shall be supervised by a licensed clinical social worker.

(6) Notwithstanding paragraph (2), an associate clinical social worker working for a governmental entity,
school, college, or university, or an institution that is both a nonprofit and charitable institution, may obtain the
required weekly direct supervisor contact via live two-way videoconferencing.  The supervisor shall be
responsible for ensuring that client confidentiality is preserved.

(d) The supervisor and the associate shall develop a supervisory plan that describes the goals and objectives of
supervision.  These goals shall include the ongoing assessment of strengths and limitations and the assurance of
practice in accordance with the laws and regulations.  The associate shall submit to the board the initial original
supervisory plan upon application for licensure.

(e) Experience shall only be gained in a setting that meets both of the following:

(1) Lawfully and regularly provides clinical social work, mental health counseling, or psychotherapy.

(2) Provides oversight to ensure that the associate's work at the setting meets the experience and supervision
requirements set forth in this chapter and is within the scope of practice for the profession as defined in Section
4996.9.

(f) Experience shall not be gained until the applicant has been registered as an associate clinical social worker.

(g) Employment in a private practice as defined in subdivision (h) shall not commence until the applicant has
been registered as an associate clinical social worker.

(h) A private practice setting is a setting that is owned by a licensed clinical social worker, a licensed marriage
and family therapist, a licensed psychologist, a licensed physician and surgeon, or a professional corporation of
any of those licensed professions.

(i) If volunteering, the associate shall provide the board with a letter from his or her employer verifying his or
her voluntary status upon application for licensure.



(j) If employed, the associate shall provide the board with copies of his or her W-2 tax forms for each year of
experience claimed upon application for licensure.

(k) While an associate may be either a paid employee or volunteer, employers are encouraged to provide fair
remuneration to associates.

(l) An associate shall not do the following:

(1) Receive any remuneration from patients or clients and shall only be paid by his or her employer.

(2) Have any proprietary interest in the employer's business.

(3) Lease or rent space, pay for furnishings, equipment, or supplies, or in any other way pay for the obligations
of his or her employer.

(m) An associate, whether employed or volunteering, may obtain supervision from a person not employed by
the associate's employer if that person has signed a written agreement with the employer to take supervisory
responsibility for the associate's social work services.

(n) Notwithstanding any other provision of law, associates and applicants for examination shall receive a
minimum of one hour of supervision per week for each setting in which he or she is working.

CREDIT(S)
(Added by Stats.2001, c. 728 (S.B.724), § 48.  Amended by Stats.2003, c. 607 (S.B.1077), § 23; Stats.2009, c.
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§ 4996.24. Supervision or employment of interns or associate clinical social workers 

     •     Historical Notes

(a) A licensee in private practice who has satisfied the requirements of Section 1870 of Title 16 of the
California Code of Regulations may supervise or employ, at any one time, no more than a total of two
individuals registered as either a marriage and family therapist intern or associate clinical social worker in that
private practice.

(b) A licensed clinical social workers' corporation may employ, at any one time, no more than a total of two
individuals registered as either a marriage and family therapist intern or associate clinical social worker for each
employee or shareholder who has satisfied the requirements of Section 1870 of Title 16 of the California Code



of Regulations.

(c) In no event shall any corporation employ, at any one time, more than a total of 10 individuals registered as
either a marriage and family therapist intern or associate clinical social worker.  In no event shall any supervisor
supervise, at any one time, more than a total of two individuals registered as either a marriage and family
therapist intern or associate clinical social worker.  Persons who supervise individuals registered as either a
marriage and family therapist intern or associate clinical social worker shall be employed full time by the
professional corporation and shall be actively engaged in performing professional services at and for the
professional corporation.  Employment and supervision within the licensed clinical social workers' corporation
shall be subject to all laws and regulations governing experience and supervision gained in a private practice
setting.

CREDIT(S)
(Added by Stats.2009, c. 307 (S.B.821), § 60.)
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§ 4996.25. Graduate study coursework in aging and long-term care; program contents; assessment,
reporting, and treatment of elder and dependent adult abuse and neglect; minimum contact hours 

     •     Historical Notes     •     Research References

(a) Any applicant for licensure as a licensed clinical social worker who began graduate study on or after
January 1, 2004, shall complete, as a condition of licensure, a minimum of 10 contact hours of coursework in
aging and long-term care, which could include, but is not limited to, the biological, social, and psychological
aspects of aging.  On and after January 1, 2012, this coursework shall include instruction on the assessment and
reporting of, as well as treatment related to, elder and dependent adult abuse and neglect.

(b) Coursework taken in fulfillment of other educational requirements for licensure pursuant to this chapter, or
in a separate course of study, may, at the discretion of the board, fulfill the requirements of this section.

(c) In order to satisfy the coursework requirement of this section, the applicant shall submit to the board a
certification from the chief academic officer of the educational institution from which the applicant graduated
stating that the coursework required by this section is included within the institution's required curriculum for
graduation, or within the coursework, that was completed by the applicant.

(d) The board shall not issue a license to the applicant until the applicant has met the requirements of this
section.
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(Added by Stats.2002, c. 541 (S.B.953), § 8.  Amended by Stats.2010, c. 552 (A.B.2435), § 7.)
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Legislative findings and declarations relating to Stats.2002, c. 541 (S.B.953), see Historical and
Statutory Notes under Business and Professions Code § 860.

For letter of intent regarding Stats.2002, c. 541 (S.B.953), see Historical and Statutory Notes under
Business and Professions Code § 860.

For Governor's signing message regarding Stats.2002, c. 541 (S.B.953), see Historical and Statutory
Notes under Business and Professions Code § 860.

Research References

Cross References

Board defined for purposes of this Code, see Business and Professions Code § 22.
Board of Behavioral Sciences, see Business and Professions Code § 4990.1.
Gerontology and geriatric training for the healing arts, legislative intent concerning subject, see

Business and Professions Code § 860.
Marriage and family therapists, coursework in aging and long-term care, minimum number of hours

required, see Business and Professions Code §§ 4980.39 and 4980.395.
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Business and Professions Code §§ 2915.5 and 2915.7.
Primary education model curriculum for lifelong health, aging, and financial preparedness, see

Education Code § 51280 et seq.
Standards and guidelines for a curriculum in gerontology and geriatrics in higher education, see
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§ 4996.26. Continuing education coursework in aging and long-term care; program contents; assessment,
reporting, and treatment of elder and dependent adult abuse and neglect; minimum number of hours 

     •     Historical Notes     •     Research References

(a) A licensee who began graduate study prior to January 1, 2004, shall complete a three-hour continuing
education course in aging and long-term care during his or her first renewal period after the operative date of
this section, and shall submit to the board evidence acceptable to the board of the person's satisfactory
completion of the course.

(b) The course shall include, but is not limited to, the biological, social, and psychological aspects of aging.  On
and after January 1, 2012, this coursework shall include instruction on the assessment and reporting of, as well
as treatment related to, elder and dependent adult abuse and neglect.

(c) Any person seeking to meet the requirements of subdivision (a) of this section may submit to the board a
certificate evidencing completion of equivalent courses in aging and long-term care taken prior to the operative
date of this section, or proof of equivalent teaching or practice experience.  The board, in its discretion, may
accept that certification as meeting the requirements of this section.

(d) The board may not renew an applicant's license until the applicant has met the requirements of this section.

(e) Continuing education courses taken pursuant to this section shall be applied to the 36 hours of approved
continuing education required in Section 4996.22.

(f) This section shall become operative on January 1, 2005.
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2005; Stats.2010, c. 552 (A.B.2435), § 8.)
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Business and Professions Code § 860.
For Governor's signing message regarding Stats.2002, c. 541 (S.B.953), see Historical and Statutory

Notes under Business and Professions Code § 860.
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Standards and guidelines for a curriculum in gerontology and geriatrics in higher education, see

Education Code § 66085, et seq.
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§ 4996.28. Associate clinical social worker; duration of registration; renewal 

     •     Historical Notes

(a) Registration as an associate clinical social worker shall expire one year from the last day of the month
during which it was issued.  To renew a registration, the registrant shall, on or before the expiration date of the
registration, complete all of the following actions:

(1) Apply for renewal on a form prescribed by the board.

(2) Pay a renewal fee prescribed by the board.

(3) Notify the board whether he or she has been convicted, as defined in Section 490, of a misdemeanor or
felony, and whether any disciplinary action has been taken by a regulatory or licensing board in this or any
other state, subsequent to the last renewal of the registration.

(b) A registration as an associate clinical social worker may be renewed a maximum of five times.  When no
further renewals are possible, an applicant may apply for and obtain a new associate clinical social worker
registration if the applicant meets all requirements for registration in effect at the time of his or her application
for a new associate clinical social worker registration.



CREDIT(S)
(Added by Stats.2007, c. 588 (S.B.1048), § 86.)

Historical Notes

Historical And Statutory Notes

2007 Legislation
For cost reimbursement provisions relating to Stats.2007, c. 588 (S.B.1048), see Historical and Statutory

Notes under Business and Professions Code § 337.

§ 4996.28. Associate clinical social worker; duration of registration; renewal 

     •     Historical Notes

(a) Registration as an associate clinical social worker shall expire one year from the last day of the month
during which it was issued.  To renew a registration, the registrant shall, on or before the expiration date of the
registration, complete all of the following actions:

(1) Apply for renewal on a form prescribed by the board.

(2) Pay a renewal fee prescribed by the board.

(3) Notify the board whether he or she has been convicted, as defined in Section 490, of a misdemeanor or
felony, and whether any disciplinary action has been taken by a regulatory or licensing board in this or any
other state, subsequent to the last renewal of the registration.

(b) A registration as an associate clinical social worker may be renewed a maximum of five times.  When no
further renewals are possible, an applicant may apply for and obtain a new associate clinical social worker
registration if the applicant meets all requirements for registration in effect at the time of his or her application
for a new associate clinical social worker registration.  An applicant issued a subsequent associate registration
pursuant to this subdivision may be employed or volunteer in any allowable work setting except private
practice.

CREDIT(S)
(Added by Stats.2007, c. 588 (S.B.1048), § 86.  Amended by Stats.2009, c. 307 (S.B.821), § 61.)
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Notes under Business and Professions Code § 337.
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Notes under Business and Professions Code § 139.

§ 4997. Inactive licenses 
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(a) A licensee may apply to the board to request that his or her license be placed on inactive status.

(b) A licensee on inactive status shall be subject to this chapter and shall not engage in the practice of clinical
social work in this state.

(c) A licensee who holds an inactive license shall pay a biennial fee in the amount of one-half of the standard
renewal fee and shall be exempt from continuing education requirements.

(d) A licensee on inactive status who has not committed an act or crime constituting grounds for denial of
licensure may, upon request, restore his or her license to practice clinical social work to active status.

(1) A licensee requesting his or her license be restored to active status between renewal cycles shall pay the
remaining one-half of his or her renewal fee.

(2) A licensee requesting to restore his or her license to active status whose license will expire less than one
year from the date of the request shall complete 18 hours of continuing education as specified in Section
4996.22.

(3) A licensee requesting to restore his or her license to active status whose license will expire more than one
year from the date of the request shall complete 36 hours of continuing education as specified in Section
4996.22.
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spousal or partner abuse assessment, detection, and intervention, failed to become operative under its
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"(c) This section shall only become operative if Senate Bill 404, adding Sections 4980.56 and 4996.22,
is enacted and takes effect on or before January 1, 1995."

Senate Bill 404 of the 1993-94 Regular Session was vetoed by the governor on Sept. 25, 1993.  In 2003,
Stats.2003, c. 607 (S.B.1077), § 25, officially repealed § 4997, as added by Stats.1993, c. 1234, § 11.
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Derivation: Former § 4997, added by Stats.1998, c. 879 (S.B.2238), § 21, amended by Stats.2003, c.
607 (S.B.1077), § 24.
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Inactive license fees, see 16 Cal. Code of Regs. § 1816.6.

Article 5. Licensed Clinical Social Workers Corporations
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Article 5 was added by Stats.1985, c. 820, § 1.
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Marriage, family and child counseling corporations, see Business and Professions Code § 4987.5 et
seq.

Moscone-Knox Professional Corporation Act, see Corporations Code § 13400 et seq.
Psychotherapist-patient privilege, application to individuals and entities, see Evidence Code § 1014.

§ 4998. Definition 
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A licensed clinical social worker corporation is a corporation that is authorized to render professional services,
as defined in Section 13401 of the Corporations Code, so long as that corporation and its shareholders, officers,
directors, and employees rendering professional services who are licensed clinical social workers, physicians
and surgeons, psychologists, marriage and family therapists, registered nurses, chiropractors, or acupuncturists
are in compliance with the Moscone-Knox Professional Corporation Act (Part 4 (commencing with Section
13400) of Division 3 of Title 1 of the Corporations Code), this article, and all other statutes and regulations now
or hereafter enacted or adopted pertaining to that corporation and the conduct of its affairs.  With respect to a
licensed clinical social worker corporation, the governmental agency referred to in the Moscone-Knox
Professional Corporation Act is the Board of Behavioral Sciences.
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(A.B.1677), § 16; Stats.2000, c. 135 (A.B.2539), § 5; Stats.2002, c. 1013 (S.B.2026), § 50.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Subordination of legislation by Stats.2000, c. 135 (A.B.2539), to other 2000 legislation, see Historical

and Statutory Notes under Business and Professions Code § 651.
Derivation: Former § 9070, added by Stats.1972, c. 1286, p. 2567, § 5.

Research References



Cross References

"Board" defined for purposes of this Code, see Business and Professions Code§ 22.
Board of Behavioral Sciences, see Business and Professions Code § 4990.1.
Business and industrial development corporations, see Financial Code § 31220.
"Director" defined for purposes of this Code, see Business and Professions Code § 23.5.
Psychotherapist-patient privilege, application to entities, see Evidence Code § 1014.
2003 Main Volume

Collateral References:

Witkin, Summary (9th ed) Corp §34
Cal Jur 3d Heal Art §5

§ 4998.1. Unprofessional conduct 

     •     Historical Notes

It shall constitute unprofessional conduct and a violation of this chapter for any person licensed under this
chapter to violate, attempt to violate, directly or indirectly, or assist in or abet the violation of, or conspire to
violate, any provision or term of this article, the Moscone-Knox Professional Corporation Act (Part 4
(commencing with Section 13400) of Division 3 of Title 1 of the Corporations Code), or any regulations duly
adopted under those laws.
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§ 4998.2. Name 
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Notwithstanding Section 4996, the name of a licensed clinical social worker corporation and any name or
names under which it may be rendering professional services shall contain the words "licensed clinical social
worker" and wording or abbreviations denoting corporate existence.

A licensed clinical social worker corporation that conducts business under a fictitious business name shall not
use any name which is false, misleading, or deceptive, and shall inform the patient, prior to the commencement



of treatment, that the business is conducted by a licensed clinical social worker corporation.
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§ 4998.3. Directors, shareholders and officers; license 

     •     Historical Notes     •     Research References

Except as provided in Section 13403 of the Corporations Code, each director, shareholder, and officer of a
licensed clinical social worker corporation shall be a licensed person as defined in the Moscone-Knox
Professional Corporation Act.
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(Formerly § 4998.4, added by Stats.1985, c. 820, § 1.  Amended by Stats.1990, c. 334 (A.B.2574), § 1.
Renumbered § 4998.3 and amended by Stats.1999, c. 657 (A.B.1677), § 21.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Former § 4998.3, added by Stats.1985, c. 820, § 1, relating to the name or names of a licensed clinical

social workers corporation, derived from former § 9073, added by Stats.1972, c. 1286, p. 2567, § 5,
was renumbered Business and Professions Code § 4998.2 and amended by Stats.1999, c. 657
(A.B.1677), § 20.



Derivation: Former § 9074, added by Stats.1972, c. 1286, p. 2567, § 5.

Research References

Cross References

"Director" defined for purposes of this Code, see Business and Professions Code § 23.5.

Code Of Regulations References

Licensed clinical social workers corporations, citable offenses, see 16 Cal. Code of Regs. § 1886.40.
2003 Main Volume

Collateral References:

Cal Jur 3d Heal Art §7

§ 4998.4. Income attributable to shareholder who is disqualified person 

     •     Historical Notes     •     Research References

The income of a licensed clinical social worker corporation attributable to professional services rendered while
a shareholder is a disqualified person, as defined in the Moscone-Knox Professional Corporation Act (Part 4
(commencing with Section 13400) of Division 3 of Title 1 of the Corporations Code), shall not in any manner
accrue to the benefit of that shareholder or his or her shares in the licensed clinical social workers corporation.

CREDIT(S)
(Formerly § 4998.5, added by Stats.1985, c. 820, § 1.  Renumbered § 4998.4 and amended by Stats.1999, c. 657
(A.B.1677), § 22.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Former § 4998.4, added by Stats.1985, c. 820, § 1, amended by Stats.1990, c. 334 (A.B.2574), § 1,

derived from former § 9074, added by Stats.1972, c. 1286, p. 2567, § 5, relating to license
requirements for directors, shareholders, and officers, was renumbered Business and Professions
Code § 4998.3 and amended by Stats.1999, c. 657 (A.B.1677), § 21.

Derivation: Former § 9075, added by Stats.1972, c. 1286, p. 2567, § 5.

Research References

Code Of Regulations References

Licensed clinical social workers corporations, citable offenses, see 16 Cal. Code of Regs. § 1886.40.
2003 Main Volume

Collateral References:

Cal Jur 3d Heal Art §8

§ 4998.5. Unprofessional conduct 



     •     Historical Notes     •     Research References

A licensed clinical social worker corporation shall not do or fail to do any act the doing of which or the failure
to do which would constitute unprofessional conduct under any statute, rule, or regulation now or hereafter in
effect.  In the conduct of its practice, it shall observe and be bound by those statutes, rules, and regulations to
the same extent as a person holding a license as a licensed clinical social worker.

CREDIT(S)
(Formerly § 4998.6, added by Stats.1985, c. 820, § 1.  Renumbered § 4998.5 and amended by Stats.1999, c. 657
(A.B.1677), § 23.  Amended by Stats.2000, c. 135 (A.B.2539), § 7.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Subordination of legislation by Stats.2000, c. 135 (A.B.2539), to other 2000 legislation, see Historical

and Statutory Notes under Business and Professions Code § 651.
Former § 4998.5, added by Stats.1985, c. 820, § 1, derived from former § 9074, added by Stats.1972, c.

1286, p. 2567, § 5, relating to income attributable to shareholder who is a disqualified person, was
renumbered Business and Professions Code § 4998.4 and amended by Stats.1999, c. 657
(A.B.1677), § 22.

Derivation: Former § 9076, added by Stats.1972, c. 1286, p. 2567, § 5.

Research References

Code Of Regulations References

Disciplinary guidelines, see 16 Cal. Code of Regs. § 1888.
2003 Main Volume

Collateral References:

Cal Jur 3d Heal Art §9

CIVIL CODE

DIVISION 1. PERSONS

Part 2. Personal Rights

§ 43. General personal rights 

     •     Historical Notes     •     Research References     •     Notes of Decisions



Besides the personal rights mentioned or recognized in the Government Code, every person has, subject to the
qualifications and restrictions provided by law, the right of protection from bodily restraint or harm, from
personal insult, from defamation, and from injury to his personal relations.

CREDIT(S)
(Enacted 1872.  Amended by Stats.1953, c. 604, p. 1849, § 1.)

Historical Notes

Historical And Statutory Notes

2007 Main Volume
The 1953 amendment substituted the reference to the Government Code for a former reference to the

Political Code.

Research References

Constitutional Provisions

2007 Main Volume
Const. Art. 1, § 1, declares that all people have certain inalienable rights among which are life, liberty,

property and the pursuit of safety, happiness and privacy.
Const. Art. 1, § 2, defines the right to freedom of speech and of the press.

Cross References

Abstinence from injuring others, see Civil Code § 1708.
Assault and battery, definitions, see Penal Code §§ 240, 242.
Civil Rights Act, see Civil Code § 51 et seq.
Consent to acts, effect, see Civil Code § 3515.
Damages, generally, see Civil Code § 3281 et seq.
Deeds, invalidity of racial restrictions, see Civil Code § 782.
Defamation, defined, see Civil Code § 44.
Force, right to use, see Civil Code § 50.
Libel, see Civil Code §§ 44, 45.
Married person, right to sue or be sued without joinder of spouse, see Code of Civil Procedure §

370.
Opportunity to seek, obtain and hold employment without discrimination as civil right, see

Government Code § 12920.
Personal relations, act forbidden by, see Civil Code § 49.
Political rights and duties, see Government Code § 270 et seq.
Responsibility for willful acts and negligence, see Civil Code § 1714.
Slander, see Civil Code § 46.
Trade secrets, official proceedings, privileged communication, see Civil Code § 3426.11.
Use of rights, no infringement upon rights of others, see Civil Code § 3514.
Wrongs not actionable, see Civil Code § 43.4 et seq.

Law Review And Journal Commentaries

Attorney,
Attorney malpractice in California: A shaky citadel.  E. Robert Wallach and Daniel J. Kelly (1970)

10 Santa Clara Law. 257.
Attorney-client relation.  Lester J. Mazor (1968) 20 Stan.L.Rev. 1120.



Civil rights,
Applicability of the Civil Rights Act. (1953) 39 A.B.A.J. 595.
Employers as subject to civil rights statute. (1952) 4 Stan.L.Rev. 586.

Defamation,
By nonfeasance. (1953) 5 Stan.L.Rev. 363.
Certainty in the law. (1954) 1 UCLA L.Rev. 163.
Effect of a hidden defamatory meaning in libel and slander cases. (1947) 35 Cal.L.Rev. 462.
First Amendment — Gertz v. Robert Welch, Inc.: One step forward, two steps back. (1975) 2

Pepp.L.Rev. 383.
Rights of a member of a class which has been defamed to an action for the defamation. (1951) 24

S.Cal.L.Rev. 213.
Developments in tax law. (1984) 14 Golden Gate U.L.Rev. 195.
Exclusion of nonresidents from use of municipal facilities in reasonable exercise of police power. 5

UCLA L.Rev. 674.
Gertz v. Robert Welch, Inc. and its effect on California defamation law. (1975) 6 Pac.L.J. 565.
In a negligence action, if the plaintiff cannot make out a breach of defendant's duty of care a nonsuit

will result, and it is the purpose of the res ipsa loquitur doctrine, in appropriate cases, to supply
such missing element by inferring the breach from the nature of injury.  David S. Rubsamen
(1962) 14 Stan.L.Rev. 251.

Legal malpractice,
Legal malpractice and Rule 10b-5 liability.  Mitchell L. Lathrop and William F. Rinehart (1972) 5

Loy.L.A.L.Rev. 449.
Legal malpractice cases.  Carlos Solis (1972) 7 U.S.F.L.Rev. 85.
Statute of limitations in legal malpractice actions. (1967) 15 UCLA L.Rev. 230.

Letter to debtor's employer as invading debtor's right of privacy. (1969) 6 UCLA L.Rev. 343.
Liability for filing false charges against applicant for or holder of broker's license. (1927) 15

Cal.L.Rev. 518, 519.
Malicious prosecution, absolute privilege for defamatory pleadings. (1952) 5 Stan.L.Rev. 151.
Medicine and surgery,

Assault and battery by physicians and surgeons, consent. (1944) 18 S.Cal.L.Rev. 67.
Conduct of physician constituting technical assault and battery. (1945) 33 Cal.L.Rev. 248, 263.
Necessity of parental consent for a surgical operation on an infant. (1942) 16 S.Cal.L.Rev. 109.
Organ transplant and medical malpractice liability.  Mark Kusanovich. (1971) 5 U.S.F.L.Rev. 223.
Physician countersuits: Catch-22*.  Stewart R. Reuter (1980) 14 U.S.F.L.Rev. 203.
Physician exceeding consent given by patient to operation. (1914) 2 Cal.L.Rev. 312.
Physicians' duty to disclose medical mistakes.  Joan Vogel and Richard Delgado. 28 UCLA L.Rev.

52.
Medico-legal documents: Admissibility & validity.  Samuel Shore and Robert Coviello (1979) 7

W.St.U.L.Rev. 25.
Military medical malpractice: Remedies for the overseas dependent. (1978) 29 Hastings L.J. 589.
Nonphysical torts and workmen's compensation.  Arthur Larson (1975) 12 Cal.W.L.Rev. 1.
Police brutality — problems in use of force by police to preserve law and order. (1969) 10 Santa

Clara Law. 168.
Private detective holding special city police officer's card and obtaining confession from suspects

through force as acting under color of law within the civil rights statute. (1951) 25 S.Cal.L.Rev.
125.

Public health and the New York Times Doctrine. (1970) 21 Hastings L.J. 1048.
Report of the commission on civil rights.  Robert G. Storey (1960) 46 A.B.A.J. 39.
Right of privacy,

Conflict of laws as to right of privacy. (1952) 4 Stan.L.Rev. 604.
Privacy, property, public use, and just compensation. (1968) 41 S.Cal.L.Rev. 902.
Privacy.  William L. Prosser (1960) 48 C.L.R. 383; O. John Rogge (1959) 47 Cal.L.Rev. 799.



Right of privacy versus computer surveillance — habeas data. (1971) 5 U.S.F.L.Rev. 358.
Segregation,

Implementing school integration.  Ben W. Palmer (1959) 45 A.B.A.J. 39.
Problem of school segregation.  William P. Rogers (1959) 45 A.B.A.J. 23.
Recent cases involving racial segregation. (1956) 42 A.B.A.J. 163.
School segregation cases: a legal error that should be corrected. Charles J. Bloch (1959) 45 A.B.A.J.

27.
Segregation decisions and the resulting problems of enforcement.  Jess Joseph Aguilar and Robert

Peter Aguilar (1957) 9 Hastings L.J. 42.
Self-defense re-examined. (1954) 1 UCLA L.Rev. 133.
Servicemen with respect to activities when in the armed forces. (1952) 26 S.Cal.L.Rev. 102.
Sexual harassment in the workplace: Practitioner's guide to tort actions. (1980) 10 Golden Gate

U.L.Rev.(Women's Law Forum) 879.
Tort Law.  Jeffrey De Francisco, 29 Sw. U. L. Rev. 937 (2000).
Transportation of passenger on navigable river in foreign commerce, applicability of state Civil

Rights Act. (1948) 36 Cal.L.Rev. 487.
Women's health care and informed consent. (1978-1979) 9 Golden Gate U.L.Rev. 553.
2007 Main Volume

Collateral References:

Witkin, Summary (9th ed) Real Prop §566
Witkin, Summary (9th ed) Torts §§3, 566B
B-W Cal Civil Practice: Civil Rights Litigation §§2:14, 3:15
Cal Jur 3d Asslt, Etc. §187; Crim L §2000.5
 Am Jur 2d (Rev) Privacy §§1 et seq.
 Am Jur 2d Assault and Battery §§109 et seq., Libel and Slander §§1 et seq.
Right of landlord legally entitled to possession to dispossess tenant without legal process.  6 ALR3d

177.
Use of set gun, trap, or similar device on defendant's own property.  47 ALR3d 646.
Invasion of privacy by radio or television newscast.  56 ALR3d 386.
Uninvited entry into another's living quarters as invasion of privacy.  56 ALR3d 434.
Unsolicited mailing, distribution, house call, or telephone call as invasion of privacy.  56 ALR3d

457.
Waiver or loss of right of privacy.  57 ALR3d 16.
Who is "public figure" in the light of Gertz v Robert Welch, Inc., 418 US 323, 41 L Ed 2d 789, 94 S

Ct 2997.  75 ALR3d 616.
Liability of employer, supervisor, or manager for intentionally or recklessly causing employee

emotional distress.  86 ALR3d 454.
Invasion of privacy by use of a picture of plaintiff's property for advertising purposes.  87 ALR3d

1279.
Civil liability for "deprogramming" member of religious sect.  11 ALR4th 228.
Venue in action for malicious prosecution.  12 ALR4th 1278.
Civil liability for insulting or abusive language—modern status.  20 ALR4th 773.
False light invasion of privacy—neutral or laudatory depiction of subject.  59 ALR4th 502.
Invasion of privacy by a clergyman, church, or religious group.  67 ALR4th 1086.
Intrusion by news-gathering entity as invasion of right of privacy.  69 ALR4th 1059.
Franchisor's tort liability for injuries allegedly caused by assault or other criminal activity on or near

franchise premises.  2 ALR5th 369.
Employer's liability for assault, theft, or similar intentional wrong committed by employee at home

or business of customer.  13 ALR5th 217.
Right to relief under Federal Civil Rights Act of 1871 (42 USCS §1983) for alleged wrongful

commitment to or confinement in mental hospital.  16 ALR Fed 440.



Notes Of Decisions

I. IN GENERAL

Business relationships, interference with 10
Construction and application 1
Construction with federal law 2
Defamation 3
Evidence, right of privacy 8
False imprisonment 4
Insult 9
Interference with business relationships 10
Pleadings, right of privacy 7
Public figures, right of privacy 6
Publication of private facts 11
Right of privacy 5-8

Right of privacy - In general 5
Right of privacy - Evidence 8
Right of privacy - Pleadings 7
Right of privacy - Public figures 6

1. Construction and application

The courts have privilege and duty of protecting personal civil rights of citizens, but when enforcement of such
personal civil rights results in erosion of the government which alone can guarantee such rights, the obligation
to society as a whole may dictate that individual forego personal recovery for injuries suffered so that
government may continue. Hancock v. Burns (App. 1958) 158 Cal.App.2d 785, 323 P.2d 456. Action  12

2. Construction with federal law

California tort of invasion of privacy was not inconsistent with Fair Debt Collection Practices Act (FDCPA), in
that it neither imposed independent state liability under more or less rigorous standard of liability than federal
law nor affected liability under FDCPA, and thus was not preempted by FDCPA. Joseph v. J.J. Mac Intyre
Companies, L.L.C., N.D.Cal.2002, 238 F.Supp.2d 1158. States  18.15; Torts  328

Union activity which was alleged to be an unfair labor practice under National Labor Relations Act was within
primary jurisdiction of national labor relations board with which charges had been filed and then withdrawn
before board had ruled thereon, and California court would defer to that jurisdiction and would not entertain tort
action for monetary damages on basis that such activity interfered with plaintiff's right to work in violation of
common law, Federal Constitution and this section. Fullerton v. International Sound Technicians of Motion
Picture, Broadcast and Amusement Industries Local 695 of Intern. Alliance of Theatrical Stage Emp. and
Moving Picture Mach. Operators of U.S. and Canada (App. 2 Dist. 1961) 15 Cal.Rptr. 451, 194 Cal.App.2d
801. Labor And Employment  1677(1)

3. Defamation

Libel, as defined in § 45, is a violation of "the right of protection from defamation" guaranteed by this section.
Smith v. Los Angeles Bookbinders Union No. 63 (App. 1955) 133 Cal.App.2d 486, 284 P.2d 194.



In an action for injuries from assault, the publication of an alleged defamatory article by plaintiff cannot be
considered in reduction of the actual damages, but only in reduction of or set-off against, exemplary damages.
Marriott v. Williams (1908) 152 Cal. 705, 93 P. 875, 125 Am.St.Rep. 87. Assault And Battery  34

4. False imprisonment

Under California law, elements of tortious claim of false imprisonment are: (1) nonconsensual, intentional
confinement of person, (2) without lawful privilege, and (3) for appreciable period of time, however brief. Cole
v. Doe 1 thru 2 Officers of City of Emeryville Police Dept., N.D.Cal.2005, 387 F.Supp.2d 1084. False
Imprisonment  2

The elements of a tortious claim of false imprisonment are: (1) the nonconsensual, intentional confinement of a
person, (2) without lawful privilege, and (3) for an appreciable period of time, however brief. Lyons v. Fire Ins.
Exchange (App. 2 Dist. 2008) 74 Cal.Rptr.3d 649, 161 Cal.App.4th 880, review denied. False Imprisonment

 2

Apartment building tenant who did not sign citizen's arrest form was properly found liable as coconspirator of
her son, who did sign such form, for false imprisonment, after they falsely claimed that their neighbor was a
"peeping Tom" and placed him under citizen's arrest, where evidence made clear beyond dispute that tenant
instigated, encouraged, aided, and assisted wrongful act by summoning deputies, falsely asserting neighbor had
peered into her bedroom, and by making it clear she wanted him arrested when officers declined to do so
themselves. Kesmodel v. Rand (App. 2 Dist. 2004) 15 Cal.Rptr.3d 118, 119 Cal.App.4th 1128. Conspiracy 
13; False Imprisonment  15(2)

Defendant insurance company which had caused false imprisonment plaintiff to be arrested on insurance fraud
charges, presented sufficient evidence to defeat that cause of action; insurer's belief, that insured's material
misrepresentations during claim processing violated Insurance Code, was sufficient to defeat the action.
Cummings v. Fire Ins. Exchange (App. 2 Dist. 1988) 249 Cal.Rptr. 568, 202 Cal.App.3d 1407. False
Imprisonment  13; False Imprisonment  31

Because social policy seeks to encourage persons to report criminal activity to authorities without fear of civil
reprisal for honest mistake, private person does not become liable for false imprisonment when in good faith he
gives information to proper authorities, even though such information may be mistaken and may be principal
cause of plaintiff's imprisonment, but those who knowingly make false reports to police are not immunized. Du
Lac v. Perma Trans Products, Inc.(App. 2 Dist. 1980) 163 Cal.Rptr. 335, 103 Cal.App.3d 937. False
Imprisonment  15(2)

County could not be held liable to arrestee for false imprisonment by reason of failure of sheriff's department
more promptly to advise the deputy district attorney in charge of arrestee's case concerning the existence of a
favorable blood test. Tribulski v. Los Angeles County (App. 2 Dist. 1978) 146 Cal.Rptr. 229, 83 Cal.App.3d
828. Counties  146

Evidence in suit for false arrest and false imprisonment supported trial court's action in finding that police
officers had probable cause to arrest plaintiff despite differences between plaintiff's appearance and description
of robbery suspect. Giannis v. City and County of San Francisco (App. 1 Dist. 1978) 144 Cal.Rptr. 145, 78
Cal.App.3d 219. False Imprisonment  31

A right of action for wrongful imprisonment does not survive the death of the wrongdoer. Harker v. Clark
(1881) 7 P.C.L.J. 231, 57 Cal. 245. Abatement And Revival  54

5. Right of privacy — In general

Under California law, the right to privacy is a personal one, it is the right of an individual to be left alone and
not dragged into publicity. Marsh v. San Diego County, S.D.Cal.2006, 432 F.Supp.2d 1035. Torts  331

The "right of privacy" is purely personal right of each individual to be let alone or not to be dragged into



publicity. Mau v. Rio Grande Oil, N.D.Cal.1939, 28 F.Supp. 845. Torts  331

When a person discusses commission of crime with another, face to face or at a distance through use of any
means of communication, there is no unreasonable invasion of privacy when other uses conversation against
him. People v. Malotte (1956) 46 Cal.2d 59, 292 P.2d 517, appeal dismissed 77 S.Ct. 50, 352 U.S. 805, 1
L.Ed.2d 38. Criminal Law  394.1(1)

Where defendant without plaintiff's consent advertised that plaintiff was a satisfied user of their machine and
plaintiff was not such and defendant knew that fact there was unwarranted appropriation of plaintiff's
personality as a lawyer for pecuniary gain constituting an invasion of his right of privacy. Fairfield v. American
Photocopy Equipment Co.(App. 1955) 138 Cal.App.2d 82, 291 P.2d 194. Torts  387

The mere publication of an unconsented photograph of husband and wife in an affectionate, but not obscene
pose, does not constitute an actionable invasion of privacy, but publication of such photograph, in conjunction
with a magazine article tending to unfavorably reflect upon husband and wife may constitute an actionable
invasion of privacy. Gill v. Hearst Pub. Co.(1953) 40 Cal.2d 224, 253 P.2d 441. Torts  351

Where plaintiffs, a husband and wife, sued for an invasion of their privacy by publication, in conjunction with
magazine article, or photograph of plaintiffs in an affectionate pose, taken by defendants' employee without
consent of plaintiffs, if defendants consented to publication in magazine of photograph in conjunction with
article having uncomplimentary reflections on plaintiffs, defendants would be liable for an invasion of privacy.
Gill v. Hearst Pub. Co.(1953) 40 Cal.2d 224, 253 P.2d 441. Torts  351

The facts concerning arrest and prosecution of those charged in violation of the law are matters of general
public interest, and therefore the publication of details of such official actions cannot, in the absence of
defamatory statements, be actionable as an invasion of privacy. Coverstone v. Davies (1952) 38 Cal.2d 315, 239
P.2d 876, certiorari denied 73 S.Ct. 50, 344 U.S. 840, 97 L.Ed. 653. Torts  357

Where magazine article which was non-fictional psuedo-psychological or sociological discussion of love
between the opposite sexes and its relation to divorce was illustrated by photograph showing husband with his
arm around wife and leaning forward with his cheek against hers, and the article and caption under photograph
depicted husband and wife as persons whose only interest in each other is sex, and public interest did not
require use of such a photograph without consent, and pressing need for speed in disseminating news was not
present, and article and photograph were not aimed at giving news about business of husband and wife, the
husband and wife had cause of action against magazine publishers for invasion of their privacy. Gill v. Curtis
Pub. Co.(1952) 38 Cal.2d 273, 239 P.2d 630. Torts  390(2)

Complaint which alleged that plaintiff had been a professional boxer for six years under a certain name and
continued his ring career until 1939 when he abandoned the prize ring as a career, and which alleged that radio
comedian on broadcast in 1949 stated he had once managed prize-fighter by name once used by plaintiff and
brought him to California where he was knocked out, did not state a cause of action for invasion of "right of
privacy." Cohen v. Marx (App. 2 Dist. 1949) 94 Cal.App.2d 704, 211 P.2d 320. Torts  415

The "right of privacy" is the right to live one's life in seclusion, without being subjected to unwarranted and
undesired publicity, in short, it is the right to be let alone. Kerby v. Hal Roach Studios (App. 2 Dist. 1942) 53
Cal.App.2d 207, 127 P.2d 577. Torts  325

In California, the right of privacy is accepted as a right the breach of which gives rise to a cause of action.
Kerby v. Hal Roach Studios (App. 2 Dist. 1942) 53 Cal.App.2d 207, 127 P.2d 577. Torts  330

The "right of privacy" is the right to live one's life in seclusion, without being subjected to unwarranted and
undesired publicity. Metter v. Los Angeles Examiner (App. 2 Dist. 1939) 35 Cal.App.2d 304, 95 P.2d 491.
Torts  325

A violation of the "right of privacy" consists in the interference with another's seclusion by subjecting him to
unwarranted and undesired publicity, and such constitutes a "tort" for which injured person is entitled to recover



damages. Metter v. Los Angeles Examiner (App. 2 Dist. 1939) 35 Cal.App.2d 304, 95 P.2d 491. Torts  350

In riot prosecution of picket, trial court did not err in refusing to permit picket to show that it was sheriff's
intention to take miners through picket line in automobiles regardless of pickets' rights of persuading miners to
stay away, since to stop automobiles for such purpose was a violation of the fundamental right of privacy.
People v. Spear (App. 3 Dist. 1939) 32 Cal.App.2d 165, 89 P.2d 445, certiorari denied 60 S.Ct. 116, 308 U.S.
555, 84 L.Ed. 466. Breach Of The Peace  7; Riot  6

Exhibition of scenes of motion picture, in which actress appeared, as short subject, was not tortious invasion of
actress' right of privacy, where only right of actress to prevent exhibition of scenes as short subject was based
upon specific provision of contract of employment. Lillie v. Warner Bros. Pictures (App. 2 Dist. 1934) 139
Cal.App. 724, 34 P.2d 835. Torts  351

Use in moving picture of incidents from woman's life, appearing in records of her trial for murder, was not
actionable as violation of right of privacy. Melvin v. Reid (App. 4 Dist. 1931) 112 Cal.App. 285, 297 P. 91.
Torts  351

6.  —  —  Public figures, right of privacy

Where person intentionally places himself in the public eye, or by the particular character of his conduct or
activities has acquired, or has had thrust on him, public notoriety, he relinquishes his right to live that segment
of his life which has thus engaged the public interest absolutely free from public scrutiny. Smith v. National
Broadcasting Co.(App. 2 Dist. 1956) 138 Cal.App.2d 807, 292 P.2d 600. Torts  334

The so-called right of privacy, permits limited scrutiny of the private life of any person who has achieved, or
has had thrust on him, the questionable and indefinable status of a public figure. Stryker v. Republic Pictures
Corp.(App. 2 Dist. 1951) 108 Cal.App.2d 191, 238 P.2d 670. Torts  334

Men who are called to the colors subject their activities in that particular field to the public gaze and may not
contend that in discharge of such activities their actions may not be publicized. Stryker v. Republic Pictures
Corp.(App. 2 Dist. 1951) 108 Cal.App.2d 191, 238 P.2d 670. Torts  358

A person who by his accomplishments, fame or mode of life, or by adopting a profession or calling which gives
the public a legitimate interest in his doings, affairs, or character, is said to become a public personage, and
thereby relinquishes a part of his right of privacy. Cohen v. Marx (App. 2 Dist. 1949) 94 Cal.App.2d 704, 211
P.2d 320. Torts  334

7.  —  —  Pleadings, right of privacy

Former prisoner stated that his right to privacy under California law was violated, on allegations that he was
dragged into publicity when physicians, as coroner or "de facto" coroners for county, through their alleged
misconduct associated with autopsy, conspired to paint him as decedent's murderer in order to hide their own
wrongdoing, resulting in his wrongful imprisonment and damaging his personal relations with his family and
community, although prisoner did not specifically allege how physicians used or threatened to use force against
him. Marsh v. San Diego County, S.D.Cal.2006, 432 F.Supp.2d 1035. Torts  351

Allegation that defendants knowingly and willfully conspired and agreed among themselves to interfere with
plaintiff's contractual relationships and to invade plaintiff's privacy and committed acts in controversy in
furtherance of conspiracy, resulting in damages set forth in incorporated causes of action, was sufficient to state
a cause of action for conspiracy to interfere with the contractual relationships and to invade privacy. H & M
Associates v. City of El Centro (App. 4 Dist. 1980) 167 Cal.Rptr. 392, 109 Cal.App.3d 399. Conspiracy  18

As the right of privacy is not absolute, but limited, ultimate facts must be alleged sufficient to show
affirmatively that plaintiff has a particular right of privacy, not subject to invasion, and that act of defendant
violated that right. Stryker v. Republic Pictures Corp.(App. 2 Dist. 1951) 108 Cal.App.2d 191, 238 P.2d 670.
Torts  415



8.  —  —  Evidence, right of privacy

Evidence in proceeding for appointment of parents as conservators of young adults for purpose of
"deprogramming" conservatees of ideas allegedly instilled by religious cult was insufficient to show any
emergency authorizing good cause for appointment of temporary conservator. Katz v. Superior Court of City
and County of San Francisco (App. 1 Dist. 1977) 141 Cal.Rptr. 234, 73 Cal.App.3d 952. Mental Health 
135

9. Insult

In action against liquor store proprietor and one of his employees for malicious interference with plaintiffs'
restaurant business by intimidation of prospective customers, and personal insult, based on plaintiffs'
employment of Negro cook, wherein evidence showed that proprietor and employee were acting in concert, and
that proprietor was active participant in some of employee's acts, proprietor was liable for full amount of
damage. Guillory v. Godfrey (App. 1955) 134 Cal.App.2d 628, 286 P.2d 474. Torts  241

10. Business relationships, interference with

State-law claims of tortious interference with prospective economic advantage and unfair competition, arising
out of patent owner's communications regarding potential infringement, were preempted by federal patent law,
even if timing of communications suggested subjective bad faith, absent showing that owner's infringement
concerns were objectively baseless. Globetrotter Software, Inc. v. Elan Computer Group, Inc.,
C.A.Fed.(Cal.)2004, 362 F.3d 1367, 70 U.S.P.Q.2d 1161. States  18.15; States  18.84; Torts  203;
Antitrust And Trade Regulation  14

Complaint filed by owner of common carrier alleging that defendant intentionally interfered with prospective
advantageous business relationship by informing prospective purchasers of common carrier business that
delivery contract would be terminated if business was sold to third person and alleging that interference resulted
in substantial damage to owner of business stated valid cause of action for interference with prospective
economic advantage, where facts averred in complaint did not show justification or privilege as a matter of law.
Lowell v. Mother's Cake & Cookie Co.(App. 1 Dist. 1978) 144 Cal.Rptr. 664, 79 Cal.App.3d 13. Torts 
255

11. Publication of private facts

As long as publication was of legitimate public concern, there can be no tort liability under theory of invasion
of privacy by the publication of private facts, where facts disclosed bear logical relationship to newsworthy
subject of broadcast and are not intrusive in great disproportion to their relevance, even if subject of disclosure
was private person involuntarily caught up in events of public interest. Morrow v. Los Angeles Unified School
Dist.(App. 2 Dist. 2007) 57 Cal.Rptr.3d 885, 149 Cal.App.4th 1424. Torts  357

Lack of newsworthiness is an element of the tort of invasion of privacy by the publication of private facts,
making newsworthiness a complete bar to common law liability. Morrow v. Los Angeles Unified School
Dist.(App. 2 Dist. 2007) 57 Cal.Rptr.3d 885, 149 Cal.App.4th 1424. Torts  357

To prevail on a claim for invasion of privacy by means of the publication of private facts, plaintiff must prove a
(1) public disclosure (2) of a private fact (3) which would be offensive and objectionable to a reasonable
person, and (4) which is not of legitimate public concern. Morrow v. Los Angeles Unified School Dist.(App. 2
Dist. 2007) 57 Cal.Rptr.3d 885, 149 Cal.App.4th 1424. Torts  350

Statements by school district superintendent and local superintendent to newspaper concerning high school
principal's handling of student violence on campus, leadership abilities, and retirement plans were newsworthy
in light of citywide interest in racial violence in school, and thus principal could not prevail in action for
invasion of privacy by publication of private facts. Morrow v. Los Angeles Unified School Dist.(App. 2 Dist.
2007) 57 Cal.Rptr.3d 885, 149 Cal.App.4th 1424. Torts  357
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31. Elements or acts constituting assault

To establish a claim of assault and battery under California law, a plaintiff must prove that: (1) the defendant
touched the plaintiff with the intent to harm or offend him, (2) the plaintiff did not consent to the touching, and
(3) the plaintiff was harmed or offended by defendant's conduct. Boyd v. City of Oakland, N.D.Cal.2006, 458
F.Supp.2d 1015. Assault And Battery  2

Where a police officer is the defendant to claims of assault and battery under California law, the plaintiff must
prove unreasonable force as an additional element of those claims. Boyd v. City of Oakland, N.D.Cal.2006, 458
F.Supp.2d 1015. Assault And Battery  7

For purposes of claims of excessive force, police officers are not similarly situated to the ordinary battery
defendant and need not be treated the same; officer is in the exercise of the privilege of protecting the public
peace and order and is entitled to greater use of force than might be required for self-defense in the same
circumstances. Edson v. City of Anaheim (App. 4 Dist. 1998) 74 Cal.Rptr.2d 614, 63 Cal.App.4th 1269.
Assault And Battery  7

For purposes of battery action alleging excessive force by police officer, calculus of reasonableness must
embody allowance for the fact that police officers are often forced to make split-second judgments, in
circumstances that are tense, uncertain, and rapidly evolving, about the amount of force that is necessary in a
particular situation. Edson v. City of Anaheim (App. 4 Dist. 1998) 74 Cal.Rptr.2d 614, 63 Cal.App.4th 1269.
Assault And Battery  7

Civil assault and battery is established by showing that plaintiff's injury was caused by defendant's violence, or
that defendant acted with wanton, wilful or reckless disregard of plaintiff's rights. Lopez v. Surchia (App. 2
Dist. 1952) 112 Cal.App.2d 314, 246 P.2d 111. Assault And Battery  2

Where patron, who appeared at turf clubhouse premises in soiled working clothes, was conducting himself
properly, actions of guards who admittedly attempted to forcibly eject patron constituted an assault and battery.
Griswold v. Hollywood Turf Club (App. 1951) 106 Cal.App.2d 578, 235 P.2d 656. Assault And Battery  2



Absence of lawful consent is part of definition of assault. Kritzer v. Citron (App. 1950) 101 Cal.App.2d 33, 224
P.2d 808. Assault And Battery  2

A mere gesture, however vicious, is not an actionable "tort" and is not a basis for recovery. Hornaday v.
Hornaday (App. 1949) 95 Cal.App.2d 384, 213 P.2d 91. Assault And Battery  2

Pointing of a gun at another in threatening manner is sufficient to cause fear of personal injury and constitute an
assault, unless it is known by person at whom weapon is pointed that the gun is in fact unloaded. Lowry v.
Standard Oil Co. of Cal.(App. 2 Dist. 1944) 63 Cal.App.2d 1, 146 P.2d 57. Assault And Battery  4

A civil action for assault is based upon an invasion of right of person to live without being put in fear of
personal harm. Lowry v. Standard Oil Co. of Cal.(App. 2 Dist. 1944) 63 Cal.App.2d 1, 146 P.2d 57. Assault
And Battery  2

In action for an assault on pedestrian by service station attendant who had just subdued a bandit attempting to
rob the station, an issue in the case was whether a reasonable man situated as was the attendant would be
justified in running out of the station brandishing a gun towards pedestrian whose comment regarding hurting
the bandit had caused attendant to believe him to be a participant in the holdup. Lowry v. Standard Oil Co. of
Cal.(App. 2 Dist. 1942) 54 Cal.App.2d 782, 130 P.2d 1. Assault And Battery  24(3)

The language of defendant while committing the assault is admissible as part of the res gestae, and to
characterize his conduct as to malice. MacDougall v. Maguire (1868) 35 Cal. 274, 95 Am.Dec. 98. Assault And
Battery  28

Mere words do not constitute an assault and therefore will not justify a battery, yet when the words are
calculated to provoke and do provoke the battery, they may be given in evidence to mitigate the damages.
McCall v. McDowell, 1867, 15 F.Cas. 1235, No. 8673, 1 P.L.M. 360, PT. 1. Assault And Battery  2;
Assault And Battery  9; Assault And Battery  34

32. Intent, assault

Intent is the gist of the action for assault and battery only where battery was committed in performance of an act
not otherwise unlawful, and if alleged battery is committed in performance of an unlawful or wrongful act,
intent of wrongdoer to injure is immaterial, and he is answerable for consequences which directly and naturally
result from the conduct, even though he did not intend the particular injury which followed. Lopez v. Surchia
(App. 2 Dist. 1952) 112 Cal.App.2d 314, 246 P.2d 111. Assault And Battery  3

33. Bodily harm, assault

In action against deputy sheriff for damages for assault, it was immaterial that trial court found that deputy
sheriff shot plaintiff while deputy sheriff was arresting plaintiff for traffic violations rather than for assault with
a deadly weapon in violation of Pen.C. § 245, since in either case the deputy sheriff had no right to shoot the
plaintiff. Jones v. Shears (App. 1956) 143 Cal.App.2d 360, 299 P.2d 986. Assault And Battery  44

Where saloon patron was fatally injured in fall while engaging in fisticuffs in saloon when he became
belligerent after he had become intoxicated in the saloon, patron's surviving widow and minor children could
not recover for alleged negligent furnishing of intoxicating liquor to patron on ground that such negligent
furnishing proximately caused patron's death. Cole v. Rush (1955) 45 Cal.2d 345, 289 P.2d 450. Intoxicating
Liquors  295

33.5. Consent, assault

Autistic preschool students were not incapable, because of their disabilities, of consenting to being touched by
preschool instructor, since their parents, by enrolling them in school, consented to their teachers assuming the
role of standing in loco parentis as to the students, including consent to reasonable touching necessary to guide
and control them in the school environment. Austin B. v. Escondido Union School Dist.(App. 4 Dist. 2007) 57



Cal.Rptr.3d 454, 149 Cal.App.4th 860, review denied. Assault And Battery  11; Parent And Child  15

34. Medical practices, assault

In medical malpractice action it was abuse of discretion to deny motion to allow amendment of complaint on
the second day of trial to permit litigation of issue whether ostensible consent to surgery was vitiated on ground
that it was obtained by misrepresentation of material fact, where defendants did not contend that they were
surprised or that additional investigation would be required, and since the claim of battery raised by such
allegations of vitiated consent did not constitute new cause of action but only new theory of recovery. Rainer v.
Buena Community Memorial Hospital (App. 2 Dist. 1971) 95 Cal.Rptr. 901, 18 Cal.App.3d 240. Pleading 
236(6)

Matters of malpractice are for other than criminal courts, unless charged as assaults or batteries. People v.
Abarbanel (App. 2 Dist. 1965) 48 Cal.Rptr. 336, 239 Cal.App.2d 31. Health  800

Action for injuries resulting from surgeon's performance of a successful operation on grounds that consent was
lacking is founded upon theory of an assault. Kritzer v. Citron (App. 1950) 101 Cal.App.2d 33, 224 P.2d 808.
Assault And Battery  2

When surgeon is confronted with emergency or unanticipated condition, and immediate action is necessary for
preservation of life or health of patient, and it is impracticable to obtain consent to operation which he deems to
be immediately necessary, surgeon must do what occasion demands within usual and customary practice among
physicians and surgeons in the same or similar localities, and is justified in extending operation and removing
and overcoming condition without express consent of patient. Wheeler v. Barker (App. 2 Dist. 1949) 92
Cal.App.2d 776, 208 P.2d 68. Assault And Battery  2

Consent to one operation is not always to be regarded as implied consent to performance of another operation,
unanticipated by patient but which surgeon on discovering unexpected conditions may deem advisable, and
each case must be governed by its own facts. Preston v. Hubbell (App. 1 Dist. 1948) 87 Cal.App.2d 53, 196
P.2d 113. Assault And Battery  2

Where specialist was employed to remove infected wisdom tooth and during operation and while patient was
still under influence of anaesthetic, patient's jaw was fractured, consent to repair jaw without patient's consent
was implied. Preston v. Hubbell (App. 1 Dist. 1948) 87 Cal.App.2d 53, 196 P.2d 113. Assault And Battery 
2

Generally, in cases of emergency, or unanticipated conditions which require immediate action for preservation
of life or health of patient, surgeon is justified in extending operation to remove and overcome such conditions
without express consent of patient, in the event it is impracticable to obtain consent prior to operation or
treatment. Preston v. Hubbell (App. 1 Dist. 1948) 87 Cal.App.2d 53, 196 P.2d 113. Assault And Battery  2

Where hypodermic needle used in administering glucose injection after an appendectomy broke off in plaintiff's
thigh and no actual damage was shown from physician's allegedly prohibited use of spinal anaesthetic in
operation to remove needle, physician would at most be liable for nominal damages only either for a technical
"assault and battery" or for a "breach of contract". Keister v. O'Neil (App. 1 Dist. 1943) 59 Cal.App.2d 428, 138
P.2d 723. Assault And Battery  2; Health  830

The unnecessary removal of a patient's teeth by a physician without patient's consent constitutes an "assault".
Ehlen v. Burrows (App. 2 Dist. 1942) 51 Cal.App.2d 141, 124 P.2d 82. Assault And Battery  2

In action for alleged malpractice and assault and battery in treatment of plaintiff's right eye, the doctrine of "res
ipsa loquitur" was not applicable where operating surgeons resorted to surgery when use of magnet proved
ineffective in their effort to dislodge foreign body from eye, and before plaintiff could recover, he was required
to show by expert testimony that the defendant physicians, surgeons, and hospital failed to use the degree of
care and skill ordinarily exercised by others in the community. Adams v. Boyce (App. 2 Dist. 1940) 37
Cal.App.2d 541, 99 P.2d 1044, certiorari denied 61 S.Ct. 137, 311 U.S. 694, 85 L.Ed. 449. Assault And Battery



 26; Assault And Battery  35; Health  818; Health  821(5)

An operation on a person who has not consented to the operation constitutes technical "assault and battery."
Valdez v. Percy (App. 2 Dist. 1939) 35 Cal.App.2d 485, 96 P.2d 142. Assault And Battery  2

An agreement signed by a patient upon entering hospital consenting to any and all medical and surgical
treatments, including operations, vaccinations, and immunizations against disease, which might be deemed
advisable by any of the physicians and surgeons of the hospital, does not constitute consent to perform
operations other than the one for which the operating surgeons were engaged by patient to perform, unless
necessity therefor arises during authorized operation.   Valdez v. Percy (App. 2 Dist. 1939) 35 Cal.App.2d 485,
96 P.2d 142. Assault And Battery  11

Physician or medical student has no more right than layman needlessly and rudely to lay hands on patient
against her will. Inderbitzen v. Lane Hospital (App. 1 Dist. 1932) 124 Cal.App. 462, 12 P.2d 744, hearing
denied 124 Cal.App. 462, 13 P.2d 905. Assault And Battery  10

35. Persons liable, assault

Principal actor or actual assailant and all others who aid, abet, counsel, or encourage wrongdoer are equally
liable with him to injured party for assault. Turner v. Whittel (App. 1934) 2 Cal.App.2d 585, 38 P.2d 835.
Assault And Battery  18

Liability of peace officer in arresting without warrant depends on whether he acted in good faith and had
reasonable grounds to believe person committed felony. Murphy v. Murray (App. 1 Dist. 1925) 74 Cal.App.
726, 241 P. 938. Arrest  56; Assault And Battery  10

Employer's alleged inadequate supervision of employee's immediate supervisor, who engaged in altercation
with employee, was not negligent supervision of a violent person under California law; employer did not have
any notice of supervisor's alleged violent tendencies before incident, whether from employee or anyone else,
and employee had never heard supervisor threaten any employee with bodily harm. Batista v. Stewart
Enterprises, Inc., C.A.9 (Cal.)2005, 126 Fed.Appx. 767, 2005 WL 19530, Unreported. Labor And Employment

 2922

Employer was not liable under California law for employee's assault and battery claims stemming from
altercation with his immediate supervisor; employer did not ratify supervisor's misconduct, rather, after
employee reported misconduct, employer issued stern warning letter to supervisor, indicating that similar future
conduct would result in his termination. Batista v. Stewart Enterprises, Inc., C.A.9 (Cal.)2005, 126 Fed.Appx.
767, 2005 WL 19530, Unreported. Labor And Employment  2936

36. Pleadings, assault

Complaint to recover damages for an invasion of plaintiffs' civil rights which disclosed that defendants pursuant
to a conspiracy, wearing American Legion caps, entered upon private property to break up a political meeting
being conducted by plaintiffs for the purpose of petitioning the national Congress, ordered persons attending
meeting to leave, and assaulted and struck plaintiffs, but which disclosed that other meetings conducted by
plaintiffs had not been molested, disclosed acts by defendants which were punishable and actionable under
California law as disturbances of the peace, assault, and trespass and hence were not actionable under
conspiracy provisions of civil rights law. Hardyman v. Collins, S.D.Cal.1948, 80 F.Supp. 501, reversed 183
F.2d 308, certiorari granted 71 S.Ct. 63, 340 U.S. 809, 95 L.Ed. 594, reversed 71 S.Ct. 937, 341 U.S. 651, 95
L.Ed. 1253. Conspiracy  7.5(1); Conspiracy  1.1

Amended complaint which alleged that individual assaulted and battered process server, and that agents or
employees of individual had acted in scope of their employment, and aided and abetted actions of individual by
concealing his identity although they knew it was plaintiff's duty to serve process on him, did not state a cause
of action against such agents or employees. Oppenheimer v. Deutchman (App. 2 Dist. 1951) 104 Cal.App.2d



165, 230 P.2d 873. Assault And Battery  24(1)

Amended complaint which alleged that individual assaulted and battered process server, stated a cause of action
for assault and battery and was not subject to a general demurrer. Oppenheimer v. Deutchman (App. 2 Dist.
1951) 104 Cal.App.2d 165, 230 P.2d 873. Assault And Battery  24(1)

Complaint for assault and battery need not allege that there was conspiracy between indirect actor and one
committing assault to recover from indirect actor. Loeb v. Kimmerle (1932) 215 Cal. 143, 9 P.2d 199. Assault
And Battery  24(1)

Advice of counsel in making forcible entry on plaintiff's premises was no defense in action for assault, unless
attorney was informed of facts. Lorenz v. Hunt (App. 3 Dist. 1928) 89 Cal.App. 6, 264 P. 336. Assault And
Battery  9

Former employee failed to establish assault and battery claims against former employer, under California law,
absent showing of a threat, attempt, or use of force to commit a violent injury, or intent to cause harm. Cooper
v. Southern California Edison Co., C.A.9 (Cal.)2006, 170 Fed.Appx. 496, 2006 WL 616264, Unreported,
amended on denial of rehearing. Assault And Battery  2

37. Nonsuit, assault

Although patient who developed an infection after knee surgery could have established a prima facie case of
medical malpractice by presenting expert testimony that in the rare situation where a postoperative knee
infection does occur, it probably resulted from negligence by the doctor or the hospital staff, where patient did
not do so and did not make any offer of proof on the matter, doctrine of res ipsa loquitur was not available to
preclude nonsuit. Contreras v. St. Luke's Hospital (App. 1 Dist. 1978) 144 Cal.Rptr. 647, 78 Cal.App.3d 919.
Health  821(5); Health  818

Evidence, in malpractice suit, that patient had suffered injury to peroneal nerve and that such injury was result
of surgeon's negligence during or after removal of vein in patient's leg was sufficient to preclude judgment of
nonsuit. Fraser v. Sprague (App. 4 Dist. 1969) 76 Cal.Rptr. 37, 270 Cal.App.2d 736. Health  825

In patron's action against turf club and police officers for assault and battery, where evidence indicated certain
police officer came upon scene late, endeavored to quiet participants, and was drawn into fight, granting of
nonsuit as to police officer was not error. Griswold v. Hollywood Turf Club (App. 1951) 106 Cal.App.2d 578,
235 P.2d 656. Assault And Battery  42

In action for alleged malpractice and assault and battery in treatment of plaintiff's right eye, trial court properly
granted a nonsuit in favor of hospital where plaintiff was treated, where there was no evidence other than that
agreement between plaintiff and hospital contemplated that plaintiff should receive the usual and ordinary
services rendered a patient, and testimony showed that treatment accorded plaintiff by hospital was entirely
consistent with ordinary skill and care. Adams v. Boyce (App. 2 Dist. 1940) 37 Cal.App.2d 541, 99 P.2d 1044,
certiorari denied 61 S.Ct. 137, 311 U.S. 694, 85 L.Ed. 449. Assault And Battery  42; Health  825

In action for alleged malpractice and assault and battery in treating plaintiff's right eye, trial court properly
granted a nonsuit in favor of physician who took X-ray pictures of eye at hospital, where there was no showing
that physician was careless, negligent, or unskillful in taking pictures, and no evidence that pictures were at any
time used by any other physicians for any purpose. Adams v. Boyce (App. 2 Dist. 1940) 37 Cal.App.2d 541, 99
P.2d 1044, certiorari denied 61 S.Ct. 137, 311 U.S. 694, 85 L.Ed. 449. Assault And Battery  42; Health

 825

38. Admissibility of evidence, assault

Where patient brought action for alleged technical assault arising out of allegedly unauthorized operation, and
surgeon pleaded written consent to whatever operation might be necessary or advisable, court could properly
admit evidence that necessity existed for removal of two-thirds of patient's uterus, and that it was necessary for



surgeon and assistant to make an emergency decision upon discovery of condition. Wheeler v. Barker (App. 2
Dist. 1949) 92 Cal.App.2d 776, 208 P.2d 68. Assault And Battery  30

In minor's action for assault committed by police officer, evidence of reputation of neighborhood in which
minor was arrested and of persons who habitually congregated there was properly excluded where there was no
evidence that the minor was at any time connected with such persons or the gang which congregated in the
neighborhood. Appier v. Hayes (App. 2 Dist. 1942) 51 Cal.App.2d 111, 124 P.2d 125. Assault And Battery

 27

In assault and battery action, wherein complaint alleged malice, and circumstances and nature of assault tended
to support such allegation, evidence of defendants' financial condition was admissible. Dutro v. Castoro (App. 1
Dist. 1936) 16 Cal.App.2d 116, 60 P.2d 182. Assault And Battery  27

Excluding cross-examination testimony of assaulted plaintiff regarding telephone conversation showing that
plaintiff came to stockholders' committee offices, anticipating trouble, was error; assault having grown out of
friction between committeemen. Loeb v. Kimmerle (1932) 215 Cal. 143, 9 P.2d 199. Assault And Battery 
27

In a civil action for damages from an assault, evidence by a witness, who accompanied plaintiff to a doctor after
he was injured, as to what the doctor did in preparing to treat plaintiff and to reset his dislocated shoulder, was
admissible. Ehat v. Scheidt (App. 1911) 17 Cal.App. 430, 120 P. 49. Assault And Battery  27

Where the theory of the defendant in a civil action for assault was that he and another met the plaintiff by mere
accident, and the plaintiff's theory was that it was the defendant's purpose to meet him and get a settlement of
plaintiff's indebtedness from him, the evidence of a witness for the defendant that he did not know the purpose
of the defendant in going to the place where plaintiff worked was admissible on the issue of aggression. Ehat v.
Scheidt (App. 1911) 17 Cal.App. 430, 120 P. 49. Assault And Battery  30

Where defendant, after alleging, in his answer, acts of provocation, both at the moment of the assault and at
other times prior to it, finally alleges that the acts of provocation that caused the assault were those occurring at
the moment thereof, he cannot introduce evidence of other provocative acts done before the assault. Bundy v.
Maginess (1888) 76 Cal. 532, 18 P. 668. Assault And Battery  24(3)

39. Sufficiency of evidence, assault

In action by woman against doctor who removed her fallopian tubes during appendectomy, evidence supported
implied finding that plaintiff's pre-operation consent that doctor could administer and perform all and singular
any treatments or operation which was then or during contemplated operation deemed advisable or necessary
embraced the removal of plaintiff's allegedly diseased fallopian tubes. Danielson v. Roche (App. 1952) 109
Cal.App.2d 832, 241 P.2d 1028. Assault And Battery  35

In action by woman against doctor for removing plaintiff's allegedly diseased fallopian tubes during
appendectomy, uncontradicted evidence disproved plaintiff's allegation that no medical or surgical emergency
existed for the operation on her fallopian tubes. Danielson v. Roche (App. 1952) 109 Cal.App.2d 832, 241 P.2d
1028. Assault And Battery  35

In patron's action against security agency, proprietor of agency and police officer for assault and battery,
evidence was sufficient to sustain acquittal of officer. Griswold v. Hollywood Turf Club (App. 1951) 106
Cal.App.2d 578, 235 P.2d 656. Assault And Battery  35

In damage suit based upon allegedly unauthorized operation performed upon female plaintiff following delivery
of her child, evidence sustained verdict for defendants. Kritzer v. Citron (App. 1950) 101 Cal.App.2d 33, 224
P.2d 808. Assault And Battery  35

When plaintiff suing for damages for assault presented evidence showing that defendant's employee chased
him, pointed a gun at him and clicked it, he established a prima facie case of assault. Lowry v. Standard Oil Co.



of Cal.(App. 2 Dist. 1944) 63 Cal.App.2d 1, 146 P.2d 57. Assault And Battery  35

In action to recover damages for assault and battery, where evidence was in conflict as to whether defendant
struck plaintiff, a finding for defendant would not be disturbed on appeal. Luisi v. Coviello (App. 2 Dist. 1942)
56 Cal.App.2d 467, 132 P.2d 531. Appeal And Error  1011.1(18); Assault And Battery  45

In action for assault and battery, judgment against female defendant was justified, where evidence showed that
such defendant procured brothers, other defendants, to come to scene of action, that during assault and battery
she directed other defendants in foreign language, and in feminine way aided and abetted assault. Boyajian v.
Balian (App. 2 Dist. 1935) 7 Cal.App.2d 174, 46 P.2d 199. Assault And Battery  18

Evidence was sufficient to sustain finding for plaintiff in action by tenant against landlord for injuries sustained
when landlord's agents forcibly entered premises. Pentecost v. Graham (App. 4 Dist. 1932) 124 Cal.App. 678,
12 P.2d 1071. Assault And Battery  35; Landlord And Tenant  132(2)

40. Instructions, assault

In action against private detective employed to keep order at combination restaurant, bar, and dance hall, and
against his employer to recover for injuries sustained by plaintiff when struck in the eye by the detective with a
blackjack, instruction that mere words, however threatening or profane, will not amount to an assault, was not
erroneous, where detective himself testified that he struck plaintiff to prevent a further assault on himself by
plaintiff. Tomblinson v. Nobile (App. 1951) 103 Cal.App.2d 266, 229 P.2d 97. Assault And Battery  43(2)

In patient's action for alleged technical assault arising out of allegedly unauthorized operation, wherein surgeon
pleaded written consent to whatever operation might be necessary or advisable, instruction that if doctor is
confronted with emergency and uses his best judgment he is justified in proceeding with operation was proper
under evidence that patient had internal tumor which had rapidly increased in size, and that preservation of
patient's health depended upon removal of growth together with portion of uterus to which it was attached.
Wheeler v. Barker (App. 2 Dist. 1949) 92 Cal.App.2d 776, 208 P.2d 68. Assault And Battery  43(6)

Instruction in action to recover damages for assault requiring plaintiff to show by preponderance of evidence
that conduct of defendant's employee in pointing a pistol at plaintiff was willful and unlawful erroneously
placed upon plaintiff obligation to establish that conduct was unlawful, and plea that conduct was lawful would
be an affirmative defense. Lowry v. Standard Oil Co. of Cal.(App. 2 Dist. 1944) 63 Cal.App.2d 1, 146 P.2d 57.
Assault And Battery  26

In action to recover damages for alleged assault, instructions impliedly informing jury that negligence or lack
thereof was an issue for their determination were erroneous, where evidence showed without conflict an assault,
and question for determination was whether it was justified. Lowry v. Standard Oil Co. of Cal.(App. 2 Dist.
1944) 63 Cal.App.2d 1, 146 P.2d 57. Assault And Battery  43(6)

In action for assault and battery based on fight occurring after defendant sub-boss had left garbage truck in
which plaintiff was working and was followed by plaintiff, plaintiff's instruction permitting jury to find that
necessity for assault was of sub-boss' creation and prohibiting finding for defendant on ground of self-defense,
if defendant voluntarily invited difficulty or provoked or commenced it, was either improper interpretation of
evidence or inapplicable to evidence. Fraguglia v. Sala (App. 1 Dist. 1936) 17 Cal.App.2d 738, 62 P.2d 783.
Assault And Battery  43(6)

In an action for personal injuries, where there was no evidence and no issue raised as to any wanton and
intentional injury or assault by defendant, an instruction on that question was not prejudicial to plaintiff. Jansen
v. Southern Pac. Co.(App. 1907) 5 Cal.App. 12, 89 P. 616. Assault And Battery  43(6)

If a defendant admits that he struck the plaintiff with a fence pole when he is charged with having struck him
with a heavy club, the court is not unduly asserting judicial knowledge in instructing the jury that "the
defendant admits that he struck the plaintiff substantially as charged." Barker v. Hope (1875) 1 Cal.Unrep. 877.



41. Jury questions, assault

In action against surgeon for damages for alleged technical assault arising out of allegedly unauthorized
operation, conflicting evidence as to whether patient was told that operation was necessary, whether she orally
consented, what operation she consented to, and as to whether written consent was signed after sedative was
taken, and whether patient knew what she was doing was for the jury. Wheeler v. Barker (App. 2 Dist. 1949) 92
Cal.App.2d 776, 208 P.2d 68. Assault And Battery  42

Where evidence of whether an unauthorized operation is necessary is in conflict, question should be submitted
to jury as one of fact. Preston v. Hubbell (App. 1 Dist. 1948) 87 Cal.App.2d 53, 196 P.2d 113. Assault And
Battery  42

In action against dentist for wrongful extraction of teeth, conflicting testimony of patient and dentist regarding
condition of the teeth prior to extraction was for the jury. Estrada v. Orwitz (App. 1946) 75 Cal.App.2d 54, 170
P.2d 43. Assault And Battery  42; Health  825

Whether battery has been wantonly and maliciously committed, so as to justify allowance of exemplary
damages, is question for trier of facts. Herman v. Glasscock (App. 2 Dist. 1945) 68 Cal.App.2d 98, 155 P.2d
912. Assault And Battery  42

In action for an assault by service station attendant on pedestrian whom attendant saw outside the station
watching him subdue a bandit attempting to rob the station, whether the state of mind of the attendant in
pursuing the pedestrian was that of attempting his apprehension as a participant in the holdup was for the jury.
Lowry v. Standard Oil Co. of Cal.(App. 2 Dist. 1942) 54 Cal.App.2d 782, 130 P.2d 1. Assault And Battery 
42

In action for injuries sustained in an encounter in a saloon, whether plaintiff was too drunk at time of encounter
to re-call and later to testify concerning what occurred, whether plaintiff's testimony was contradictory in itself
and to certain extrajudicial statements he had made, and whether plaintiff should have corroborated his
testimony, were matters for the trial court. Kennington v. Neff (App. 2 Dist. 1942) 49 Cal.App.2d 692, 122 P.2d
58. Appeal And Error  994(3); Assault And Battery  45

42. Findings, assault

In action for technical assault allegedly committed on deceased by physicians in performing operation on
deceased without his consent, trial court's finding on substantial evidence that deceased was conscious and in
full possession of his mental faculties throughout examination by physicians, and that at that time he gave his
consent to the operation was conclusive on appeal although there was evidence, produced by plaintiff, that prior
to examination deceased appeared to be in a dazed and semi-conscious condition. Arballo v. Nielson (App. 4
Dist. 1946) 73 Cal.App.2d 545, 166 P.2d 621. Appeal And Error  1010.1(16); Assault And Battery  45

43. Damages, assault

Evidence of defendant's malice and oppression is admissible to prove actual damages for assault. Lorenz v.
Hunt (App. 3 Dist. 1928) 89 Cal.App. 6, 264 P. 336. Assault And Battery  33

Award of damages authorized for aiding another to assault plaintiff. Rudd v. Means (App. 1 Dist. 1925) 75
Cal.App. 539, 242 P. 1089. Assault And Battery  35

Where question of punitive damages had been withdrawn from jury in an assault case, provoking circumstances
cannot be considered in mitigation of the actual damages suffered by plaintiff. Benjamin v. Walton (1919) 181
Cal. 115, 183 P. 529. Assault And Battery  34

The fact that defendant was prosecuted and paid a fine for the assault cannot be considered in mitigation of
damages. Bundy v. Maginess (1888) 76 Cal. 532, 18 P. 668. Assault And Battery  34

If an assault follows in consequence of an insult, the provocation must be considered in estimating the damages.



McCall v. McDowell, 1867, 15 F.Cas. 1235, No. 8673, 1 P.L.M. 360, PT. 1. Assault And Battery  37

44. Presumptions and burden of proof, assault

Plaintiff bringing battery action against police officer has burden of proving unreasonable force as an element
of the tort. Edson v. City of Anaheim (App. 4 Dist. 1998) 74 Cal.Rptr.2d 614, 63 Cal.App.4th 1269. Assault
And Battery  26

Defendant in action to recover damages for assault, claiming that assault was justified presented an affirmative
defense, which defendant was required to establish by preponderance of the evidence. Lowry v. Standard Oil
Co. of Cal.(App. 2 Dist. 1944) 63 Cal.App.2d 1, 146 P.2d 57. Assault And Battery  35

§ 43.1. Unborn child deemed existing person 

     •     Historical Notes     •     Research References     •     Notes of Decisions

A child conceived, but not yet born, is deemed an existing person, so far as necessary for the child's interests in
the event of the child's subsequent birth.

CREDIT(S)
(Added by Stats.1992, c. 163 (A.B.2641), § 4, operative Jan. 1, 1994.)

Historical Notes

Law Revision Commission Comments

1992 Addition
Section 43.1 continues the first part of former Civil Code Section 29 without substantive change.  See

also Code Civ.Proc. § 340.4 (statute of limitations for injury before birth).  [22
Cal.L.Rev.Comm.Reports 1 (1992)]

Research References

Cross References

Posthumous children, future interests, see Civil Code §§ 698, 739.

Law Review And Journal Commentaries

Abortion, the practice of medicine and the due process of law. David W. Louisell.  16 UCLA L.Rev.
233 (1969).

Cause of action for prenatal injury.  3 Hastings L.J. 76 (1951).
Constitutionality of regulation of abortion.  John T. Noonan, Jr. 21 Hastings L.J. 51 (1969).
Deprivation of parenthood-a new tort? William J. Stewart and Randi Lynn Scheinblum 6

W.St.U.L.Rev. 229 (1979).
Fetal patient and the unwilling mother: A standard for judicial intervention.  14 Pac.L.J. 1065

(1983).
Fetus as legal entity.  8 San Diego L.Rev. 126 (1971).
Is intentional killing of an unborn child homicide? 2 Pac.L.J. 170 (1971).
Legal rights of unborn children.  Richard P. Byrne, 41 Los Angeles B.Bull. 24 (1961).
Legal rights of unborn children injured in the workplace. Esther Zimmerman, 11 J.Juv.L. 88 (1990).
Protected interests and fundamental rights in the era of human genetic engineering. 10 San

Fern.V.L.Rev. 119 (1982).



Recovery for loss of prospective parenthood because of death of unborn child. 28 S.Cal.L.Rev. 400
(1955).

Right of the fetus to born free of drug addiction: Problems in law and medicine.  7 U.C.Davis L.Rev.
45 (1974).

2007 Main Volume

United States Supreme Court

Unborn children, eligibility for AFDC, see Burns v. Alcala, U.S.Iowa1975, 95 S.Ct. 1180, 420 U.S.
575, 43 L.Ed.2d 469, on remand 514 F.2d 1002.
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Witkin, Summary (9th ed) P & C §422
Witkin, Summary (9th ed) Torts §§637, 800, 1202, 1209
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Code of Civil Procedure Sections 340.5 rather than Civil Code Section 29 applies to minor's medical

malpractice action for injuries incurred during birth. Minors are entitled to same tolling
provisions as adults under Code of Civil Procedure Section 340.5.  CEB Civ Litig Rep (1986)
Vol 8 No. 5 p 179.

Liability for prenatal injuries.  40 ALR3d 1222.
Right to maintain action or to recover damages for death of unborn child.  84 ALR3d 411.
Liability for child's personal injuries or death resulting from tort committed against child's mother

before child was conceived.  91 ALR3d 316.
Workers' compensation act as precluding tort action for injury to or death of employee's unborn

child.  55 ALR4th 792.
Liability of hospital, physician, or other medical personnel for death or injury to mother or child

caused by improper procedures during cesarean delivery.  76 ALR4th 1112.
Fetus as person on whose behalf action may be brought under 42 USCS §1983.  64 ALR Fed 886.
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Action for preconception negligence 8
Actions for prenatal injuries 9, 10

Actions for prenatal injuries - In general 9
Actions for prenatal injuries - Limitation of actions 10

Adoption 14
Children born out-of-wedlock 5
Construction and application 1
Construction with other laws 2
Interests 3
Legitimation 6
Limitation of actions, actions for prenatal injuries 10
Person 4
Preconception negligence, action for 8
Representation of unborn persons 12
Res judicata 13
Tort actions, generally 7



Unborn children, representation of 12
Wills 15
Wrongful death 11

1. Construction and application

This section was adopted to create a cause of action for benefit of the child, and to protect its interests in event
of its subsequent birth. Norman v. Murphy (App. 1 Dist. 1954) 124 Cal.App.2d 95, 268 P.2d 178.

This section providing that a child conceived but not yet born is to be deemed an existing "person" is not based
upon a fiction but upon an established and recognized scientific fact that an unborn viable child is a "human
being" separate and distinct from its mother. Scott v. McPheeters (App. 3 Dist. 1939) 33 Cal.App.2d 629, 92
P.2d 678, hearing denied 33 Cal.App.2d 629, 93 P.2d 562.

Analysis of the rights of an unborn child under both common law and the statutes.  Op.Leg. Counsel, 1967, A.J.
4051.

2. Construction with other laws

Statute that defines "child" to include unborn fetus does not apply to laws of intestate succession, and in
particular, to intestacy statute which provides that paternity is established by clear and convincing evidence that
father has openly held out child as his own; therefore, fact that purported father who dies before fetus is born
did not hold such fetus out as his "child" is not determinative of whether fetus is, in fact, his "child" under
intestate succession laws, and thus, as to whether child has standing to bring wrongful death action. Cheyanna
M. v. A.C. Nielsen Co.(App. 2 Dist. 1998) 78 Cal.Rptr.2d 335, 66 Cal.App.4th 855. Children Out-of-wedlock

 86; Death  31(8)

C.C.P. § 340.5 was applicable to action for injuries allegedly incurred during birth as result of medical
malpractice rather than Civil Code § 29, which incorporated delayed discovery rule, where either was
applicable by its terms and former was enacted later. Young v. Haines (1986) 226 Cal.Rptr. 547, 41 Cal.3d 883,
718 P.2d 909. Health  811

3. Interests

The word "interests" as used in this section providing that a child conceived but not yet born is to be deemed an
existing person so far as may be necessary for its interests in the event of its subsequent birth means anything
that is profitable or beneficial to the child. Kyne v. Kyne (App. 1 Dist. 1940) 38 Cal.App.2d 122, 100 P.2d 806.
Infants  1

Under this section the term "interests" is not confined to the child's right of inheritance or to its property rights,
but means any advantage or profit in any property, enterprise, or thing including the benefits or rights flowing
from both real and personal property or from choses in action, including the right to compensation for personal
injuries wrongfully inflicted by the willful or negligent acts of another person. Scott v. McPheeters (App. 3
Dist. 1939) 33 Cal.App.2d 629, 92 P.2d 678, hearing denied 33 Cal.App.2d 629, 93 P.2d 562.

4. Person

For purposes of policy providing coverage for liability due to bodily injury sustained by any "person," a fetus,
later born alive, injured during first trimester was a "person" under this section. Endo Laboratories, Inc. v.
Hartford Ins. Group, C.A.9 (Cal.)1984, 747 F.2d 1264. Insurance  2276

At moment of conception, plaintiff became "unborn person," within meaning of arbitration agreement between
physician and mother binding both mother and "persons unborn" whom she had authority to bind and, thus,
election to arbitrate became binding on plaintiff at birth, even though agreement was signed by mother prior to
plaintiff's conception. Pietrelli v. Peacock (App. 1 Dist. 1993) 16 Cal.Rptr.2d 688, 13 Cal.App.4th 943.



Alternative Dispute Resolution  151

5. Children born out-of-wedlock

Statute that defines "child" to include unborn fetus applies only in situations in which its application would
benefit child born out-of-wedlock. Cheyanna M. v. A.C. Nielsen Co.(App. 2 Dist. 1998) 78 Cal.Rptr.2d 335, 66
Cal.App.4th 855. Children Out-of-wedlock  82

Action under § 196a authorizing minor illegitimate child to enforce support from its father may be brought by
unborn child through a guardian ad litem, in view of this section providing that an unborn child is to be deemed
an existing person so far as necessary for its interests, and in view of Pen.C. § 270 making father criminally
liable for failure to furnish necessary support to unborn child. Kyne v. Kyne (App. 1 Dist. 1940) 38 Cal.App.2d
122, 100 P.2d 806. Children Out-of-wedlock  34

6. Legitimation

Since, under this section, a child conceived but not yet born is to be deemed an existing person so far as may be
necessary for its interests, the legitimation of a child born out of wedlock may be accomplished prior to its birth
under § 230 (repealed, see § 7004) providing for adoption of child born out of wedlock by father as his
legitimate child and that such child is thereupon deemed legitimate from time of its birth. Lavell v. Adoption
Institute (App. 2 Dist. 1960) 8 Cal.Rptr. 367, 185 Cal.App.2d 557. Children Out-of-wedlock  12

7. Tort actions, generally

Statute providing that child conceived, but not yet born, is deemed existing person, so far as necessary for
child's interests in event of child's subsequent birth, gives child the right to maintain action in tort for in utero
injuries wrongfully or negligently caused by another, a right that did not exist at common law. Snyder v.
Michael's Stores, Inc.(1997) 68 Cal.Rptr.2d 476, 16 Cal.4th 991, 945 P.2d 781. Infants  72(2)

Court would not recognize tort of "wrongful life;" child born because of allegedly negligent performance of
abortion on mother therefore had no cause of action in damages against physician who performed such
allegedly negligent operation. Stills v. Gratton (App. 1 Dist. 1976) 127 Cal.Rptr. 652, 55 Cal.App.3d 698.
Health  687(3)

8. Action for preconception negligence

Conceived child has legal right to recover for injuries caused by wrongful act or neglect of another at or prior to
his birth, although that right does not accrue until child is born alive. Pietrelli v. Peacock (App. 1 Dist. 1993) 16
Cal.Rptr.2d 688, 13 Cal.App.4th 943. Infants  72(2)

Driver who collided with female motorist owed no duty of care to child of motorist which had not yet even been
conceived and was not liable for injury sustained by child some years later when, as a result of its pressing
against lumbo-peritoneal shunt with which motorist had been fitted after accident, child had to be delivered by
Caesarean section some 51 days premature. Hegyes v. Unjian Enterprises, Inc.(App. 2 Dist. 1991) 286 Cal.Rptr.
85, 234 Cal.App.3d 1103, rehearing denied and modified, review denied. Infants  72(2)

Cause of action will lie for damages sustained by infant as result of defendant's preconception negligence only
when there is special relationship between defendant and infant's mother giving rise to duty to infant. Hegyes v.
Unjian Enterprises, Inc.(App. 2 Dist. 1991) 286 Cal.Rptr. 85, 234 Cal.App.3d 1103, rehearing denied and
modified, review denied. Infants  72(2)

Claim for preconception negligence will fail, unless it satisfies all of the elements of ordinary negligence cause
of action. Hegyes v. Unjian Enterprises, Inc.(App. 2 Dist. 1991) 286 Cal.Rptr. 85, 234 Cal.App.3d 1103,
rehearing denied and modified, review denied. Infants  72(2)

9. Actions for prenatal injuries — In general



Although the term "person" was not defined in liability policy, insurer was charged with the knowledge that a
fetus later born alive was a person for purposes of an action for prenatal injury under this section. Endo
Laboratories, Inc. v. Hartford Ins. Group, C.A.9 (Cal.)1984, 747 F.2d 1264. Insurance  2276

Under this section, birth is condition precedent to accrual of legal rights and fixes beginning of child's rights; it
is condition precedent which must occur before legally cognizable rights accrue to unborn child.  Wilson By
and Through Wilson v. Kaiser Foundation Hospitals (App. 3 Dist. 1983) 190 Cal.Rptr. 649, 141 Cal.App.3d
891.

In the absence of this section, an action for injuries sustained by an unborn child by the wrongful conduct of
another will not ordinarily lie at common law either by the subsequently born child or a parent. Scott v.
McPheeters (App. 3 Dist. 1939) 33 Cal.App.2d 629, 92 P.2d 678, hearing denied 33 Cal.App.2d 629, 93 P.2d
562. Infants  72(2)

This section cannot be presumed to be a continuation of the common law, since this section and C.C.P. § 376
authorizing a parent to maintain an action after birth of a child for injuries sustained by it through the wrongful
act or neglect of another person constitute a radical change from the common-law rule that an unborn child has
no existence separate from its mother and so has no right of action for injuries sustained by it prior to its birth.
Scott v. McPheeters (App. 3 Dist. 1939) 33 Cal.App.2d 629, 92 P.2d 678, hearing denied 33 Cal.App.2d 629,
93 P.2d 562.

Under this section, a child could maintain malpractice suit against physician for injuries sustained by the child
before its birth by the alleged negligent use of metal clamps and forceps incident to the delivery of the child.
Scott v. McPheeters (App. 3 Dist. 1939) 33 Cal.App.2d 629, 92 P.2d 678, hearing denied 33 Cal.App.2d 629,
93 P.2d 562.

10.  —  —  Limitation of actions, actions for prenatal injuries

Plaintiff's action brought against drug manufacturer for personal injury from a defective product which alleged
that plaintiff's mother had taken drug during her pregnancy which produced birth defects in plaintiff was barred
by six-year statute of limitations (this section) applicable to actions by or on behalf of a minor for personal
injuries sustained prior to or in the course of his birth where complaint was filed eight years after the birth of
plaintiff, and where first complaint was filed against manufacturer just two years after plaintiff's birth, since
filing of the first complaint demonstrated that counsel for plaintiff knew and recognized nature of the cause of
action against manufacturer at such time. Dillashaw v. Ayerst Laboratories, Inc.(App. 2 Dist. 1983) 190
Cal.Rptr. 68, 141 Cal.App.3d 35. Limitation Of Actions  95(5)

Limitation provision of Medical Injury Compensation Reform Act (Stats.1975, 2d Ex.Sess., c. 2, p. 4007, §
12.5) which permits a minor to bring negligence action against health care provider either within three years of
injuries or prior to minor's eighth birthday, whichever is longer period, applied to minor's cause of action for
prenatal medical malpractice, and six-year statute of limitations (C.C.P. § 340.5) for personal injuries sustained
prior to or in course of minor's birth did not apply. Knox v. Superior Court for Los Angeles County (App. 2
Dist. 1983) 189 Cal.Rptr. 800, 140 Cal.App.3d 782. Limitation Of Actions  72(1); Health  811

Limitation provision of Medical Injury Compensation Reform Act (Stats. 1975, 2d Ex.Sess., ch. 2, § 12.5, p.
4007) permitting minor to bring negligence action against health care provider either within three years of
injury or prior to minor's eighth birthday, whichever is longer period, applied to seven-year-old child's action
for alleged medical malpractice before and during her birth, and six-year statute of limitations for personal
injuries sustained prior to or in course of minor's birth did not apply. Kelemen v. Superior Court of Sacramento
County (App. 3 Dist. 1982) 186 Cal.Rptr. 566, 136 Cal.App.3d 861. Limitation Of Actions  72(1); Health

 811

Suit for prenatal malpractice is not barred if parents can show delayed discovery, because statute in medical
malpractice case runs from discovery date or from date when, in exercise of reasonable diligence, plaintiff
should have discovered wrongful act. Call v. Kezirian (App. 2 Dist. 1982) 185 Cal.Rptr. 103, 135 Cal.App.3d



189. Limitation Of Actions  95(12)

The six-year statute of limitations on claims to recover for prenatal injuries is extended by any legal ground that
is not specifically excluded in the statute itself; one such legal ground is the common-law delayed discovery
rule for malpractice cases. Segura v. Brundage (App. 2 Dist. 1979) 153 Cal.Rptr. 777, 91 Cal.App.3d 19.
Limitation Of Actions  95(12)

In medical malpractice cases, the six-year limitation period on suits to recover for prenatal injuries is tolled
until plaintiff's parents either discover or, in the exercise of reasonable diligence should discover, the negligent
cause of the injury. Segura v. Brundage (App. 2 Dist. 1979) 153 Cal.Rptr. 777, 91 Cal.App.3d 19. Limitation Of
Actions  95(12)

With respect to any injuries person claims to have received immediately after his birth the statute of limitations
does not commence to run until person attains his majority. Fay v. Mundy (App. 5 Dist. 1966) 54 Cal.Rptr. 591,
246 Cal.App.2d 231. Limitation Of Actions  72(2)

The 1941 amendment of this section, providing that any action by or on behalf of minor for personal injuries
sustained prior to or in course of his birth must be brought within six years from date of birth and that time such
minor is under any disability shall not be excluded in computing limitation, applied both to future and accrued
causes of action and although the amendment was not added until 1941, it barred action brought in 1953 for
alleged malpractice growing out of defendant's attendance at plaintiff's birth in 1931. Olivas v. Weiner (App.
1954) 127 Cal.App.2d 597, 274 P.2d 476. Limitation Of Actions  6(7)

Any one who had right of action for such personal injury at effective date of amendment of this section,
providing that action for injury sustained prior to or in course or birth must be brought within six years from
date of birth, had six years within which to file complaint. Olivas v. Weiner (App. 1954) 127 Cal.App.2d 597,
274 P.2d 476. Limitation Of Actions  6(7)

Where court held that statute of limitations did not run against action for malpractice in delivery of child until
child had reached majority and at next session of legislature this section was amended to provide that any action
by or on behalf of minor for injuries sustained prior to or in course of birth must be brought within six years and
that time minor was under disability should not be excluded in computing time, decision could be considered as
bearing upon legislative intent and purpose in adoption of amendments. Olivas v. Weiner (App. 1954) 127
Cal.App.2d 597, 274 P.2d 476. Statutes  230

Fact that a limitation upon the bringing of an action, created by statute and unknown to common law, is
contained in the very statute creating the right, is not conclusive that the time limit is an essential element of the
right created, but is merely material as bearing on the question of construction. Myers v. Stevenson (App. 1954)
125 Cal.App.2d 399, 270 P.2d 885. Limitation Of Actions  165

In view of fact that this section creating right of action by or on behalf of minor for personal injuries sustained
prior to or in course of birth and requiring that it be brought within six years from date of birth, thereafter states
that time such minor is under any disability mentioned in § 352 of Code of Civil Procedure should not be
excluded in computing time limited for commencement of action, intent manifested is that the time limitation is
procedural only, and subject to all of the conditions which would operate to extend time of suit unless those
conditions, or some of them, were especially excluded, and thus the limitation period does not commence to run
until date of discovery of, or date when by exercise of reasonable diligence plaintiff should have discovered, the
wrongful act. Myers v. Stevenson (App. 1954) 125 Cal.App.2d 399, 270 P.2d 885. Limitation Of Actions 
95(4.1)

Provision in this section requiring an action by or on behalf of a minor for personal injuries sustained prior to or
in the course of his birth to be brought from-within six years of date of birth, casts the burden of bringing the
suit on the parents of the child as his natural guardians, or his guardian if he has one, and allegations of lack of
knowledge and discovery to toll the statutory period should consequently be referred to lack of knowledge of,
and discovery by, the parents or guardian, but an allegation by reference to lack of minor's knowledge is matter



which can be cured by amendment. Myers v. Stevenson (App. 1954) 125 Cal.App.2d 399, 270 P.2d 885.
Limitation Of Actions  179(2)

11. Wrongful death

Fact that this section provides in part that a child conceived but not yet born "is to be deemed an existing
person, so far as may be necessary for its interests in the event of its subsequent birth" does not require that
unborn children be deemed "persons" for purposes of C.C.P. § 377; the wrongful death statute; C.C.P. § 377
provides a cause of action in certain survivors to compensate for their loss, not for the decedent's. Reyna v. City
and County of San Francisco (App. 1 Dist. 1977) 138 Cal.Rptr. 504, 69 Cal.App.3d 876. Death  15

12. Representation of unborn persons

A person unborn at time of bringing suit is duly represented in suit where other persons are parties who, with
reference to the interests of the unborn, are equally certain to bring forward the entire merits of the question.
Webster v. State Mut. Life Assur. Co. of Worcester, Mass., S.D.Cal.1943, 50 F.Supp. 11, modified 148 F.2d
315. Infants  74

In action by insured and living beneficiaries under life policies against insurer for declaratory relief as to right
to obtain loan against policies, where insurer in endeavoring to preserve policy proceeds for unborn contingent
beneficiaries had same interest in action as unborn beneficiaries, and insurer was certain to bring forth entire
merits of the question, unborn beneficiaries were "virtually represented" in action by insurer, and court had
power to decree as to such rights. Webster v. State Mut. Life Assur. Co. of Worcester, Mass., S.D.Cal.1943, 50
F.Supp. 11, modified 148 F.2d 315. Infants  74

The conduct of a person joined as a party to a suit constitutes sufficient protection for the representation of
living or unborn persons whenever it does not appear affirmatively that such person acted in hostility to the
interest of the person claimed to have been represented by him. Webster v. State Mut. Life Assur. Co. of
Worcester, Mass., S.D.Cal.1943, 50 F.Supp. 11, modified 148 F.2d 315. Infants  74; Parties  35.13

In determining validity of judgment modifying trust, settlor's wife, who under modification obtained cash out of
corpus of trust could have represented unborn contingent remaindermen where possibilities of gain to the
corpus from the modification outweighed the possibilities of loss. Mabry v. Scott (App. 2 Dist. 1942) 51
Cal.App.2d 245, 124 P.2d 659, certiorari denied 63 S.Ct. 75, 317 U.S. 670, 87 L.Ed. 538. Infants  74

In determining validity of judgment modifying trust, the unborn contingent remaindermen consisting of unborn
issue of settlor's children were virtually represented by settlor's living children unless there was some hostility
of interest between children and their unborn issue. Mabry v. Scott (App. 2 Dist. 1942) 51 Cal.App.2d 245, 124
P.2d 659, certiorari denied 63 S.Ct. 75, 317 U.S. 670, 87 L.Ed. 538. Infants  74

That by modification of trust, settlor's living children received income not provided by original trust did not
show an "adverse interest" as between children and their unborn issue so as to preclude children from
representing the unborn contingent remaindermen, and depriving court of jurisdiction to modify the trust, where
children had no interest in corpus except in contingencies which were too remote to destroy children's incentive
to protect rights of their unborn issue. Mabry v. Scott (App. 2 Dist. 1942) 51 Cal.App.2d 245, 124 P.2d 659,
certiorari denied 63 S.Ct. 75, 317 U.S. 670, 87 L.Ed. 538. Infants  74

13. Res judicata

Where a child is unborn, and its existence is unknown to the defendant in an action by its mother to recover for
the wrongful death of her husband, the father of the child, at the time the judgment is rendered in favor of the
widow or other heirs, such judgment is a bar to a subsequent action by such unborn child to recover for its
father's wrongful death, under C.C.P. § 377 authorizing such action to be brought either by the heirs or personal
representatives of the deceased, notwithstanding this section. Daubert v. Western Meat Co.(1903) 139 Cal. 480,
73 P. 244. Death  27



14. Adoption

Where unmarried parents had lived together as husband and wife continuously for almost two years until
mother, a few days before birth of child, left home, which had been provided for her and unborn child by child's
father, and father did not deny paternity or in any manner treat child otherwise than as a legitimate child or fail
in any duty toward it, legitimation of child was accomplished under Civil Code prior to birth, and consent of
mother, as an unmarried woman, to adoption of child was ineffective without consent of father also. Lavell v.
Adoption Institute (App. 2 Dist. 1960) 8 Cal.Rptr. 367, 185 Cal.App.2d 557. Adoption  7.2(3); Children
Out-of-wedlock  12

Under this section, unborn child of unwed parents is an existing person for the purpose of adoption and is as
capable of being received into the family of father and being a part thereof as unborn child of married parents,
provided child is treated as if it were legitimate. Lavell v. Adoption Institute (App. 2 Dist. 1960) 8 Cal.Rptr.
367, 185 Cal.App.2d 557. Adoption  5

15. Wills

A will devising testator's estate to his father, or if he died before testator, to the latter's sister, but providing that
if "any person whosoever, who, if I died intestate, would be entitled to any part of my estate," should assert a
claim, he should receive only one dollar, was not revoked by testator's subsequent marriage to one by whom he
had a child as yet unborn at the time of his death, in view of this section providing that a child conceived but not
yet born shall be deemed an existing person so far as necessary to its interests in the event of its birth, as such
child, if born alive, would inherit a part of its father's estate. In re Kurtz's Estate (1922) 190 Cal. 146, 210 P.
959.

§ 43.3. Breastfeeding; location 

     •     Research References

Notwithstanding any other provision of law, a mother may breastfeed her child in any location, public or
private, except the private home or residence of another, where the mother and the child are otherwise
authorized to be present.

CREDIT(S)
(Added by Stats.1997, c. 59 (A.B.157), § 1.)

Research References

Law Review And Journal Commentaries

Derungs v. Wal-Mart Stores: Another door shut — federal interpretation excluding breastfeeding
from the scope of a state's sex discrimination protection.  Katherine A. Macfarlane, 38 Loy. L.A.
L.Rev. 2319 (2005).

2007 Main Volume

Collateral References:

Witkin, Summary (9th ed) Const Law §473

§ 43.4. Fraudulent promise to marry or cohabit not actionable 

     •     Notes of Decisions



A fraudulent promise to marry or to cohabit after marriage does not give rise to a cause of action for damages.

CREDIT(S)
(Added by Stats.1959, c. 381, p. 2306, § 1.)

2007 Main Volume

Collateral References:

Witkin, Summary (9th ed) Torts §§691, 692
Witkin, Procedure (4th ed) Actions §163
Witkin, Procedure (4th ed) Judgm §345
The Rutter Group, Family Law (Hogoboom & King) §§2:30.5, 2:30.6
B-W Cal Civil Practice: Family Law Litigation §20:92
Cal Jur 3d Fraud §17
 Am Jur 2d Breach of Promise §§2 et seq.

Notes Of Decisions

Construction and application 2
Validity 1

1. Validity

Section 43.5 and this section, providing that no cause of action arises for breach of promise to marry, or
fraudulent promise to marry or cohabit after marriage, do not deny due process. Boyd v. Boyd (App. 3 Dist.
1964) 39 Cal.Rptr. 400, 228 Cal.App.2d 374. Breach Of Marriage Promise  14; Constitutional Law 
4410

2. Construction and application

Husband's action against wife alleging that she fraudulently induced him to enter into void marriage at time
when wife's prior marriage had not yet been finally dissolved was barred by this section. In re Marriage of
Buckley (App. 1 Dist. 1982) 184 Cal.Rptr. 290, 133 Cal.App.3d 927. Breach Of Marriage Promise  14

Wife could not escape bar of § 43.5, prohibiting breach of promise actions, by selecting economic expectations
as her sole item of damage. Boyd v. Boyd (App. 3 Dist. 1964) 39 Cal.Rptr. 400, 228 Cal.App.2d 374. Breach Of
Marriage Promise  14

Husband's allegedly fraudulent promise to live with and support wife for the rest of their mutual lives fell within
§ 43.5. Boyd v. Boyd (App. 3 Dist. 1964) 39 Cal.Rptr. 400, 228 Cal.App.2d 374. Breach Of Marriage Promise
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§ 43.5. Wrongs not actionable 

     •     Research References     •     Notes of Decisions

No cause of action arises for:

(a) Alienation of affection.

(b) Criminal conversation.

(c) Seduction of a person over the age of legal consent.



(d) Breach of promise of marriage.

CREDIT(S)
(Added by Stats.1939, c. 128, p. 1245, § 2.)

Research References

Cross References

Inveiglement or enticement of unmarried female under 18, see Penal Code § 266.

Law Review And Journal Commentaries

Abolition of suits for alienation of affections in state of marital domicile as not precluding suit in
state where defendant acted. (1913) 1 Stan.L.Rev. 759.

Alienation of affections, "anti-heart balm" statute. (1940) 13 S.Cal.L.Rev. 523.
Avoidance of anti-heart balm legislation by the action of fraud. (1957) 8 Hastings L.J. 210.
Child's action for the enticement of his parent,

Action as barred in California. (1951) 39 Cal.L.Rev. 294; (1949) 22 S.Cal.L.Rev. 202; (1946) 19
S.Cal.L.Rev. 455; (1951) 39 Cal.L.Rev. 294.

Child as without cause of action against third party for alienation of affections of parent. (1954) 5
Hastings L.J. 251.

Civil liability for illegal arrests and confinements in California. (1968) 19 Hastings L.J. 974.
Foreign cause as barred by law of forum. 28 S.Cal.L.Rev. 179, 180.
Heart Balm Statute does not bar an action for breach of promise to marry when the action sounds in

fraud. (1951) 24 S.Cal.L.Rev. 204.
Inapplicability of rule barring tort actions between spouses to property tort actions. (1956) 31

Cal.St.B.J. 305.
Nature of actions barred under anti-heart balm statutes. (1956) 4 UCLA L.Rev. 114.
Protection of family under tort law, Leon Green (1959) 10 Hastings L.J. 237.
Publication of report that mouthpiece of communist party recommended plaintiff for office as libel.

(1959) 33 S.Cal.L.Rev. 88.
Sex and the divorce lawyer.  Gretchen M. Staley, 11 J. Contemp. Legal Issues 24 (2000).
Sufficiency of complaint for fraudulently inducing plaintiff to resign her position and marry

defendant upon false representations of promise to maintain normal and natural marital
relationship. (1957) 30 S.Cal.L.Rev. 548.

Work of the 1939 Legislature, the "anti-heart balm" statute, abolition of actions. (1939) 13
S.Cal.L.Rev. 1.
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Witkin, Summary (9th ed) Com Prop §234
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Notes Of Decisions

Actions not barred 10
Actions, preservation of 9
Breach of marriage promise 8
Construction and application 2
Construction with other provisions 3
Criminal conversation 7
Definitions 6
Fraud and misrepresentation 12
Marriage promise, breach of 8
Misrepresentation and fraud 12
Preservation of actions 9
Public policy 5
Retroactive effect 4
Seduction 11
Validity 1

Damnum absque injuria, see Notes of Decisions under Civil Code § 3523.
1. Validity

Section 43.4 and this section do not deny due process. Boyd v. Boyd (App. 3 Dist. 1964) 39 Cal.Rptr. 400, 228
Cal.App.2d 374.

The so-called "Anti-Heart Balm Statute" is constitutional, and no action may be maintained in California for
alienation of affection. Jacks v. Jacks (App. 1956) 140 Cal.App.2d 852, 295 P.2d 921. Husband And Wife 
323.1

This section abolishing right of action for alienation of affections is not unconstitutional as special legislation,
though it grants immunity to marital interloper and not to one interfering with other types of contracts. Chiyoko
Ikuta v. Shunji K. Ikuta (App. 2 Dist. 1950) 97 Cal.App.2d 787, 218 P.2d 854. Constitutional Law  2907;
Husband And Wife  323.1; Statutes  74(2)

This section abolishing right of action for alienation of affections does not violate constitutional guaranty of
rights to enjoy liberty and to acquire, possess and protect property. Chiyoko Ikuta v. Shunji K. Ikuta (App. 2
Dist. 1950) 97 Cal.App.2d 787, 218 P.2d 854. Constitutional Law  1079; Constitutional Law  1112(1);
Husband And Wife  323.1

This section abolishing right of action for alienation of affections does not impair obligation of contracts.
Chiyoko Ikuta v. Shunji K. Ikuta (App. 2 Dist. 1950) 97 Cal.App.2d 787, 218 P.2d 854. Constitutional Law

 2745; Husband And Wife  323.1

Abolition of actions for alienation of affections, criminal conversation, seduction, and breach of promise of
marriage is germane to subject of "personal relations," so that Stats.1939, p. 1245, effecting such abolition was
valid as dealing with a single subject adequately expressed in title as an act to amend§ 49, add this section, and
§ 1590, and to repeal § 3319, relating to personal relations. Chiyoko Ikuta v. Shunji K. Ikuta (App. 2 Dist.
1950) 97 Cal.App.2d 787, 218 P.2d 854. Statutes  117(8)

This section, abolishing action for breach of marriage promise does not violate provisions of Const. Art. 1, § 21
(repealed; see, now, Art. 1, § 7) prohibiting legislation in behalf of favored individuals or classes. Langdon v.
Sayre (App. 1 Dist. 1946) 74 Cal.App.2d 41, 168 P.2d 57. Breach Of Marriage Promise  14; Constitutional
Law  2971



This section abolishing actions for breach of marriage promise is not invalid as unconstitutionally impairing the
obligation of contracts, since marriage is not a "contract" within provision of Const. Art. 1, § 16 (repealed; see,
now, Art. 1, § 9). Langdon v. Sayre (App. 1 Dist. 1946) 74 Cal.App.2d 41, 168 P.2d 57. Breach Of Marriage
Promise  14; Constitutional Law  2759

This section abolishing actions for breach of marriage promise is not invalid as depriving a plaintiff of the right
to pursue and obtain happiness guaranteed by Const. Art. 1, § 1. Langdon v. Sayre (App. 1 Dist. 1946) 74
Cal.App.2d 41, 168 P.2d 57. Breach Of Marriage Promise  14; Constitutional Law  1107

2. Construction and application

The anti-heart-balm statute creates a blanket immunization from liability for the conduct it protects unless such
conduct breaches a duty of care independent of the causes of action barred therein. Richelle L. v. Roman
Catholic Archbishop (App. 1 Dist. 2003) 130 Cal.Rptr.2d 601, 106 Cal.App.4th 257, as modified. Seduction
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Where complaint alleged that owners of card clubs had to bar plaintiff's former wife, a compulsive gambler,
from playing cards or cashing checks at the clubs, that plaintiff agreed to and did satisfy wife's gambling debts,
and that owners' breach of agreement led to destruction of marriage and caused plaintiff emotional distress and
financial loss, plaintiff was not necessarily precluded from recovering damages in excess of return of initial
consideration, i.e., debt repaid by plaintiff. Wynn v. Monterey Club (App. 2 Dist. 1980) 168 Cal.Rptr. 878, 111
Cal.App.3d 789. Damages  120(1)

Divorced husband's complaint against attorneys and friend of divorced wife, for alleged infliction of emotional
distress, averring that such friend of wife paid one of the attorneys to file the successful but allegedly
groundless divorce action and harbored plaintiff's wife and children in her home, was insufficient to allege any
cause. Haldane v. Bogy (App. 2 Dist. 1962) 25 Cal.Rptr. 392, 208 Cal.App.2d 302. Damages  57.12

Whether law of California or law of Oregon should be applied in suit for alienation of affections and criminal
conversation brought by one California resident against another was question to be decided in first instance by
the trial court. Myers v. Brickwedel, 1971, 259 Or. 457, 486 P.2d 1286. Appeal And Error  170(1)

3. Construction with other provisions

This section abolishing rights of action for alienation of affection will control over previous inconsistent
provisions of Civil Code. Chiyoko Ikuta v. Shunji K. Ikuta (App. 2 Dist. 1950) 97 Cal.App.2d 787, 218 P.2d
854. Husband And Wife  323.1

Section 49, listing rights of personal relations, whereby previous prohibition of abduction of parent from child
was omitted, must be read in connection with this contemporaneous section barring actions for alienation of
affections. Rudley v. Tobias (App. 2 Dist. 1948) 84 Cal.App.2d 454, 190 P.2d 984. Statutes  223.2(23)

4. Retroactive effect

The amendment of § 49 forbidding abduction of husband from wife and enactment of this section abolishing
cause of action for alienation of affection did not destroy pending causes of action for alienation of affection.
Root v. Root, N.D.Cal.1940, 31 F.Supp. 562. Husband And Wife  325

5. Public policy

Since this section constitutes a declaration of public policy, it follows that§ 48a, requiring that there be a
demand for retraction before general damages can be collected for libel by newspaper, likewise declares the
public policy of California. Anderson v. Hearst Pub. Co., S.D.Cal.1954, 120 F.Supp. 850. Libel And Slander

 1.5

This section abolishing action for breach of marriage promise is not invalid as being contrary to sound public
policy, since such statute itself is a declaration as to what is the public policy. Langdon v. Sayre (App. 1 Dist.



1946) 74 Cal.App.2d 41, 168 P.2d 57. Breach Of Marriage Promise  14

This section providing that no cause of action arises for alienation of affection is an expression of "public
policy" so that court properly declined to accept jurisdiction of action for alienation of affection arising in
another state that recognized a right of action for such tort. Thome v. Macken (App. 3 Dist. 1943) 58
Cal.App.2d 76, 136 P.2d 116. Courts  8

6. Definitions

"Criminal conversation" is sexual intercourse of an outsider with a husband or wife, and an action therefor by
the innocent spouse against the outsider does not lie. Hirschy v. Coodley (App. 2 Dist. 1953) 116 Cal.App.2d
102, 253 P.2d 93. Husband And Wife  341

"Seduction" signifies a leading astray, and has been described as persuading or inducing woman of previously
chaste character to yield to sexual intercourse by use of any of a species of artifice calculated to have that effect.
Hirschy v. Coodley (App. 2 Dist. 1953) 116 Cal.App.2d 102, 253 P.2d 93. Seduction  1

"Seduction" imports the idea of illicit intercourse accompanied by the use of arts, persuasions, or wiles to
overcome the resistance of a female who is not disposed of her own volition to step aside from the paths of
virtue. Briggs v. Stroud (App. 1 Dist. 1942) 52 Cal.App.2d 308, 126 P.2d 409. Seduction  1

7. Criminal conversation

Alleged oral contract between man and woman who lived together without marriage that they would combine
their efforts and earnings and share equally all property accumulated was not unenforceable under this section
which provides that no cause of action arises for breach of a promise of marriage. Marvin v. Marvin (1976) 134
Cal.Rptr. 815, 18 Cal.3d 660, 557 P.2d 106. Breach Of Marriage Promise  2

Cause of action for criminal conversation is barred by the so-called "Anti-Heart Balm Statute". Jacks v. Jacks
(App. 1956) 140 Cal.App.2d 852, 295 P.2d 921. Husband And Wife  341

8. Breach of marriage promise

Occurrence of marriage ceremony does not affect operation of this section prohibiting suit for breach of
promise of marriage. Boyd v. Boyd (App. 3 Dist. 1964) 39 Cal.Rptr. 400, 228 Cal.App.2d 374. Breach Of
Marriage Promise  14

Subdivision (d) of this section, which provides that no cause of action arises for breach of promise of marriage,
was intended to abolish only causes of action based on an alleged breach of contract. Langley v. Schumacker
(1956) 46 Cal.2d 601, 297 P.2d 977. Breach Of Marriage Promise  14

9. Preservation of actions

Under C.C.P. § 341.5 (repealed) providing that action for alienation of affection arising prior to effective date
of this section had to be commenced within 60 days after effective date of such section, all causes of action for
alienation of affection arising either under statute or common law, prior to effective date of this section were
preserved for 60 days after effective date of statute to husband and to wife in whose favor the right had accrued.
Root v. Root, N.D.Cal.1940, 31 F.Supp. 562. Husband And Wife  323.1

10. Actions not barred

This section did not bar patient's action against psychiatrist for fraud, professional negligence, and negligent
infliction of emotional distress arising from psychiatrist's surreptitious sexual relations with patient's wife while
couple was receiving marital counseling. Richard H. v. Larry D.(App. 1 Dist. 1988) 243 Cal.Rptr. 807, 198
Cal.App.3d 591.

This section did not bar action by woman seeking damages for contraction of genital herpes from man, since
woman did not complain that man induced her to "step aside from the paths of virtue," woman willingly



engaged in sexual intercourse with man, and action was based upon severe injury to woman's body. Kathleen K.
v. Robert B.(App. 2 Dist. 1984) 198 Cal.Rptr. 273, 150 Cal.App.3d 992. Torts  426

This section did not bar action by female client against her former attorney to recovery damages for injuries
from ectopic pregnancy after she engaged in intercourse with attorney who made false representation that "I
can't possibly get anyone pregnant," in that client complained not because her virtue was violated or because
she suffered humiliation and loss of reputation, but because sexual act was unprotected and led to ectopic
pregnancy as result of misrepresentation. Barbara A. v. John G.(App. 1 Dist. 1983) 193 Cal.Rptr. 422, 145
Cal.App.3d 369. Fraud  41

Fact that wife suffered not only the loss of future support as result of defendant's breach of oral promise to live
with and support her but also suffered special damage in loss of government payments upon marrying defendant
did not bar operation of this section, where wife had alternative remedies to recoup her losses. Boyd v. Boyd
(App. 3 Dist. 1964) 39 Cal.Rptr. 400, 228 Cal.App.2d 374. Breach Of Marriage Promise  14

Cause of action for damages for fraudulently inducing plaintiff to resign position and marry defendant in
reliance upon representations that he intended to consummate marriage and maintain a normal and natural
marital relationship, allegedly made without any intention of doing so, was not barred by subd.(d) of this
section abolishing cause of action for breach of promise of marriage. Langley v. Schumacker (1956) 46 Cal.2d
601, 297 P.2d 977. Breach Of Marriage Promise  14

Action to recover damages for having obtained money from plaintiff through fraudulent representation by
defendant that he intended to marry plaintiff was an action for obtaining money upon fraudulent
representations, and not one for breach of promise to marry, which would be outlawed by this section. Mack v.
White (App. 2 Dist. 1950) 97 Cal.App.2d 497, 218 P.2d 76. Breach Of Marriage Promise  14

Action by donor of house, furnishings and personalty to woman with whom marriage had been discussed to
recover the property after the woman married another man was not a heart balm action barred by this section.
Norman v. Burks (App. 1 Dist. 1949) 93 Cal.App.2d 687, 209 P.2d 815. Gifts  34; Breach Of Marriage
Promise  7

11. Seduction

In light of statute abolishing cause of action for seduction, reverend could have tort liability to church member,
for injuries she allegedly sustained as result of sexual relationship initiated by reverend, only if reverend
breached a fiduciary duty to church member. Richelle L. v. Roman Catholic Archbishop (App. 1 Dist. 2003)
130 Cal.Rptr.2d 601, 106 Cal.App.4th 257, as modified. Religious Societies  30

This section did not prohibit client from bringing action against attorney alleging intentional infliction of
emotional distress which was based upon allegations that attorney threatened to withhold legal services in
dissolution action unless client gave him sexual favors and subjected her to repeated sexual harassment; client
made no complaint that attorney violated her virtue or that she suffered humiliation or loss of reputation as
result of seduction. McDaniel v. Gile (App. 2 Dist. 1991) 281 Cal.Rptr. 242, 230 Cal.App.3d 363, review
denied. Damages  57.49

Patient's cause of action against physician for intentional infliction of emotional distress allegedly resulting
from sexual relationship outside scope of patient-physician relationship was barred by subsection (c) of this
section. Atienza v. Taub (App. 2 Dist. 1987) 239 Cal.Rptr. 454, 194 Cal.App.3d 388, review denied. Damages

 57.49

12. Fraud and misrepresentation

Husband's allegations that he would not have married wife and made her joint tenant in certain properties but
for wife's misrepresentations that she loved him and was sexually attracted to him did not state cause of action;
antiheartbalm statutes established public policy against litigation of promises of love and marriage, and
husband's civil action was fundamentally incompatible with statutory scheme of no-fault divorce. Askew v.



Askew (App. 4 Dist. 1994) 28 Cal.Rptr.2d 284, 22 Cal.App.4th 942, modified on denial of rehearing. Husband
And Wife  205(2)

§ 43.5(a). Renumbered § 43.55 and amended by Stats.1986, c. 248, § 15 
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Right of child or parent to recover for alienation of other's affections.  60 ALR3d 931.
Parent's right to recover for loss of consortium in connection with injury to child.  54 ALR4th 112.

§ 43.55. Arrest under warrant regular on face not actionable 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) There shall be no liability on the part of, and no cause of action shall arise against, any peace officer who
makes an arrest pursuant to a warrant of arrest regular upon its face if the peace officer in making the arrest acts
without malice and in the reasonable belief that the person arrested is the one referred to in the warrant.

(b) As used in this section, a "warrant of arrest regular upon its face" includes both of the following:

(1) A paper arrest warrant that has been issued pursuant to a judicial order.

(2) A judicial order that is entered into an automated warrant system by law enforcement or court personnel
authorized to make those entries at or near the time the judicial order is made.

CREDIT(S)
(Formerly § 43.5(a), added by Stats.1945, c. 1117, p. 2126, § 1.  Renumbered § 43.55 and amended by
Stats.1986, c. 248, § 15.  Amended by Stats.2005, c. 706 (A.B.1742), § 2.)

Application

For application of 2005 amendment, see Stats.2005, c. 706 (A.B.1742), § 41.

Historical Notes

Historical And Statutory Notes

2007 Main Volume
The 1986 amendment renumbered the section and made nonsubstantive changes to maintain the code.
Stats.2005, c. 706 (A.B.1742), inserted "(a)" at the beginning of the section; and added subd.(b).
Section 41 of Stats.2005, c. 706 (A.B.1742), provides:
"SEC. 41. The provisions of this act shall apply prospectively only, except with respect to the



amendments made to Section 11135 of the Government Code."
Another § 43.55, added by Stats.1986, c. 1330, § 2, amended by Stats.1988, c. 195, § 1, was renumbered

§ 43.56 and amended by Stats.1990, c. 216, § 5.

Research References

Cross References

Arrest, by whom and how made, see Penal Code § 833 et seq.
"False imprisonment" defined, see Penal Code § 236.
Warrant of arrest,

Duty of officer making arrest under, see Penal Code § 848.
Duty when made without, see Penal Code § 849.
Form of, see Penal Code §§ 814, 1427.

Law Review And Journal Commentaries

Search without warrant as incident to a lawful arrest. (1930) 18 Cal.L.Rev. 673.
2007 Main Volume

Collateral References:

Witkin, Summary (9th ed) Torts §§245, 325, 394, 395, 396
Witkin & Epstein, Criminal Law (2d ed) §1910
B-W Cal Civil Practice: Torts §§13:26, 13:28, 13:29, 13:36, 13:38, 29:1
Cal Jur 3d Asslt, Etc. §§78, 80; Crim L §2457; Fam Law §209; Gov Tort §67
 Cal Digest of Official Reports 3d Series, Law Enforcement Officers §21.
 Am Jur 2d (Rev) Sheriffs, Police, and Constables §155.
 Am Jur 2d Arrest §§112 et seq.
Immunity of prosecuting attorney or similar officer from action for false arrest or imprisonment.  79

ALR3d 882.
Liability for negligently causing arrest or prosecution of another.  99 ALR3d 1113.
Liability for false arrest or imprisonment under warrant as affected by mistake as to identity of

person arrested.  39 ALR4th 705.
Validity of arrest made in reliance upon uncorrected or outdated warrant list or similar police

records.  45 ALR4th 550.
Liability of police or peace officers for false arrest, imprisonment, or malicious prosecution as

affected by claim of suppression, failure to disclose, or failure to investigate exculpatory
evidence.  81 ALR4th 1031.

Defense of good faith in action for damages against law enforcement official under 42 USCS §1983,
providing for liability of person who, under color of law, subjects another to deprivation of
rights.  61 ALR Fed 7.

Notes Of Decisions

Debtor's examination hearing 5
False arrest 1
Malice 2
Officer not making arrest 4
Reasonable belief 3

1. False arrest



Apartment building tenant who did not sign citizen's arrest form was properly found liable as coconspirator of
her son, who did sign such form, for false imprisonment, after they falsely claimed that their neighbor was a
"peeping Tom" and placed him under citizen's arrest, where evidence made clear beyond dispute that tenant
instigated, encouraged, aided, and assisted wrongful act by summoning deputies, falsely asserting neighbor had
peered into her bedroom, and by making it clear she wanted him arrested when officers declined to do so
themselves. Kesmodel v. Rand (App. 2 Dist. 2004) 15 Cal.Rptr.3d 118, 119 Cal.App.4th 1128. Conspiracy 
13; False Imprisonment  15(2)

Cause of action for false arrest or imprisonment is stated where it is alleged that there was arrest without
process, followed by imprisonment and damages. Ting v. U.S., C.A.9 (Cal.)1991, 927 F.2d 1504. False
Imprisonment  20(1)

2. Malice

Evidence of police officers' retaliatory intent in effecting arrest for threatening officers created fact issue as to
officers' "malice," precluding summary judgment, under California civil immunity statute, in arrestee's false
arrest action; "malice" required only improper or wrongful motive, which could be shown by retaliatory intent.
Beck v. City of Upland, C.A.9 (Cal.)2008, 527 F.3d 853. Federal Civil Procedure  2515

"Malice," within meaning of this section providing immunity for peace officer who makes arrest pursuant to
warrant regular upon its face and without malice, did not refer to federal agents' use of excessive force in actual
physical execution of warrant, but rather to agents' state of mind in procuring or executing warrant, and thus,
federal agents were immune from claim of false arrest by plaintiff on basis of alleged use of excessive force in
his arrest. Ting v. U.S., C.A.9 (Cal.)1991, 927 F.2d 1504. False Imprisonment  7(3)

In false arrest and imprisonment action brought against transit district and police officer employed by it, finding
that officer acted with malice was supported by evidence that the officer told a police sergeant that the plaintiff,
also employed by the district, had physical possession of stolen typewriters and that the plaintiff knew the
typewriters were stolen, when in fact the plaintiff did not have possession of stolen typewriters. Harden v. San
Francisco Bay Area Rapid Transit Dist.(App. 1 Dist. 1989) 263 Cal.Rptr. 549, 215 Cal.App.3d 7, review
denied. False Imprisonment  24

No immunity attaches to an arrest made with malice, whether or not the arrest was made pursuant to warrant or
legal process. Harden v. San Francisco Bay Area Rapid Transit Dist.(App. 1 Dist. 1989) 263 Cal.Rptr. 549, 215
Cal.App.3d 7, review denied. False Imprisonment  7(3); False Imprisonment  15(1)

"Malice" sufficient to overcome immunity defense to cause of action for false arrest and imprisonment may be
proved by circumstantial evidence and is defined as that attitude or state of mind which actuates the doing of an
act for some improper or wrongful motive or purpose; it does not necessarily require that defendant be angry or
vindictive or bear any actual hostility or ill will toward plaintiff. Laible v. Superior Court (City and County of
San Francisco) (App. 1 Dist. 1984) 203 Cal.Rptr. 513, 157 Cal.App.3d 44. False Imprisonment  4; False
Imprisonment  24

3. Reasonable belief

Officers could not be held liable for false arrest of person who had the same name, birthdate, address and
physical description as person named in warrant, absent any facts indicating that arresting officers acted
unreasonably or with malice in making arrest, despite arrestee's presentation to officers of disposition sheet
previously issued by court which stated that he was not the person named in the warrant. Lopez v. City of
Oxnard (App. 2 Dist. 1989) 254 Cal.Rptr. 556, 207 Cal.App.3d 1. False Imprisonment  7(3)

4. Officer not making arrest

The fact that arrest was made by an officer other than the defendant did not render the defendant officer
immune from liability for false arrest, where defendant gave false statements to sergeant that the plaintiff
possessed stolen typewriters, which were intended to induce plaintiff's arrest and in fact directly encouraged,



instigated and incited plaintiff's arrest. Harden v. San Francisco Bay Area Rapid Transit Dist.(App. 1 Dist.
1989) 263 Cal.Rptr. 549, 215 Cal.App.3d 7, review denied. False Imprisonment  15(2)

If a public employee takes a very active role in actually securing an arrest warrant and participating in having it
served by a fellow police officer under his own authority, no public policy would justify extending immunity
from liability for false arrest based on fact defendant officer did not personally make the arrest. Harden v. San
Francisco Bay Area Rapid Transit Dist.(App. 1 Dist. 1989) 263 Cal.Rptr. 549, 215 Cal.App.3d 7, review
denied. False Imprisonment  7(4)

5. Debtor's examination hearing

Police officers were executing a valid court order when they arrested debtor for failing to appear at a debtor's
examination and, thus, were entitled to absolute immunity for their actions. Dahlz v. County of San Mateo,
C.A.9 (Cal.)2001, 6 Fed.Appx. 575, 2001 WL 219850, Unreported, certiorari denied 122 S.Ct. 350, 534 U.S.
953, 151 L.Ed.2d 265. Municipal Corporations  747(3)

§ 43.56. Foster parents; alienation of child's affection 

     •     Historical Notes

No cause of action arises against a foster parent for alienation of affection of a foster child.

CREDIT(S)
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eff. June 16, 1988.  Renumbered § 43.56 and amended by Stats.1990, c. 216 (S.B.2510), § 5.)
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§ 43.6. Immunity from liability; actions against parents on childbirth claims; defenses and damages in
third party actions 

     •     Research References     •     Notes of Decisions

(a) No cause of action arises against a parent of a child based upon the claim that the child should not have been
conceived or, if conceived, should not have been allowed to have been born alive.

(b) The failure or refusal of a parent to prevent the live birth of his or her child shall not be a defense in any
action against a third party, nor shall the failure or refusal be considered in awarding damages in any such



action.

(c) As used in this section "conceived" means the fertilization of a human ovum by a human sperm.

CREDIT(S)
(Added by Stats.1981, c. 331, § 1.)
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"Wrongful life" dilemma.  Ed Cray (Sept. 1982) 2 Cal.Law. 8, p. 53.
Wrongful life: Tort that nobody wants. (1983) 23 Santa Clara L.Rev. 847.
Wrongful life actions. (1982) 13 Pac.L.J. 781.
2007 Main Volume

Collateral References:

 Cal Digest of Official Reports 3d Series, Infants §12.
 Am Jur 2d (Rev) Prenatal Injuries; Wrongful Life, Birth, or Conception §§89 et seq.
 Am Jur 2d New Topic Service: Right to Die; Wrongful Life.
Tort liability for wrongfully causing one to be born.  83 ALR3d 15.
Sexual partner's tort liability to other partner for fraudulent misrepresentation regarding sterility or

use of birth control resulting in pregnancy.  2 ALR5th 301.

Notes Of Decisions

Construction and application 1
Misrepresentation 2

1. Construction and application

This section does not create a statutory wrongful life cause of action against third parties. Turpin v. Sortini
(1982) 182 Cal.Rptr. 337, 31 Cal.3d 220, 643 P.2d 954.

2. Misrepresentation

To assess damages against mother for false representations about birth control would have practical effect of
reducing or eliminating support from father by way of offset, against public policy and statutory mandate.
Barbara A. v. John G.(App. 1 Dist. 1983) 193 Cal.Rptr. 422, 145 Cal.App.3d 369. Fraud  16

§ 43.7. Immunity from liability; mental health professional quality assurance committees; professional
societies, members or staff; peer review or insurance underwriting committees; hospital governing board 
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(a) There shall be no monetary liability on the part of, and no cause of action for damages shall arise against,
any member of a duly appointed mental health professional quality assurance committee that is established in
compliance with Section 4070 of the Welfare and Institutions Code, for any act or proceeding undertaken or
performed within the scope of the functions of the committee which is formed to review and evaluate the
adequacy, appropriateness, or effectiveness of the care and treatment planned for, or provided to, mental health
patients in order to improve quality of care by mental health professionals if the committee member acts
without malice, has made a reasonable effort to obtain the facts of the matter as to which he or she acts, and acts



in reasonable belief that the action taken by him or her is warranted by the facts known to him or her after the
reasonable effort to obtain facts.

(b) There shall be no monetary liability on the part of, and no cause of action for damages shall arise against,
any professional society, any member of a duly appointed committee of a medical specialty society, or any
member of a duly appointed committee of a state or local professional society, or duly appointed member of a
committee of a professional staff of a licensed hospital (provided the professional staff operates pursuant to
written bylaws that have been approved by the governing board of the hospital), for any act or proceeding
undertaken or performed within the scope of the functions of the committee which is formed to maintain the
professional standards of the society established by its bylaws, or any member of any peer review committee
whose purpose is to review the quality of medical, dental, dietetic, chiropractic, optometric, acupuncture,
psychotherapy, or veterinary services rendered by physicians and surgeons, dentists, dental hygienists,
podiatrists, registered dietitians, chiropractors, optometrists, acupuncturists, veterinarians, marriage and family
therapists, or psychologists which committee is composed chiefly of physicians and surgeons, dentists, dental
hygienists, podiatrists, registered dietitians, chiropractors, optometrists, acupuncturists, veterinarians, marriage
and family therapists, or psychologists for any act or proceeding undertaken or performed in reviewing the
quality of medical, dental, dietetic, chiropractic, optometric, acupuncture, psychotherapy, or veterinary services
rendered by physicians and surgeons, dentists, dental hygienists, podiatrists, registered dietitians, chiropractors,
optometrists, acupuncturists, veterinarians, marriage and family therapists, or psychologists or any member of
the governing board of a hospital in reviewing the quality of medical services rendered by members of the staff
if the professional society, committee, or board member acts without malice, has made a reasonable effort to
obtain the facts of the matter as to which he, she, or it acts, and acts in reasonable belief that the action taken by
him, her, or it is warranted by the facts known to him, her, or it after the reasonable effort to obtain facts.
"Professional society" includes legal, medical, psychological, dental, dental hygiene, dietetic, accounting,
optometric, acupuncture, podiatric, pharmaceutic, chiropractic, physical therapist, veterinary, licensed marriage
and family therapy, licensed clinical social work, and engineering organizations having as members at least 25
percent of the eligible persons or licentiates in the geographic area served by the particular society.  However, if
the society has fewer than 100 members, it shall have as members at least a majority of the eligible persons or
licentiates in the geographic area served by the particular society.

"Medical specialty society" means an organization having as members at least 25 percent of the eligible
physicians within a given professionally recognized medical specialty in the geographic area served by the
particular society.

(c) This section does not affect the official immunity of an officer or employee of a public corporation.

(d) There shall be no monetary liability on the part of, and no cause of action for damages shall arise against,
any physician and surgeon, podiatrist, or chiropractor who is a member of an underwriting committee of an
interindemnity or reciprocal or interinsurance exchange or mutual company for any act or proceeding
undertaken or performed in evaluating physicians and surgeons, podiatrists, or chiropractors for the writing of
professional liability insurance, or any act or proceeding undertaken or performed in evaluating physicians and
surgeons for the writing of an interindemnity, reciprocal, or interinsurance contract as specified in Section
1280.7 of the Insurance Code, if the evaluating physician or surgeon, podiatrist, or chiropractor acts without
malice, has made a reasonable effort to obtain the facts of the matter as to which he or she acts, and acts in
reasonable belief that the action taken by him or her is warranted by the facts known to him or her after the
reasonable effort to obtain the facts.

(e) This section shall not be construed to confer immunity from liability on any quality assurance committee
established in compliance with Section 4070 of the Welfare and Institutions Code or hospital.  In any case in
which, but for the enactment of the preceding provisions of this section, a cause of action would arise against a
quality assurance committee established in compliance with Section 4070 of the Welfare and Institutions Code
or hospital, the cause of action shall exist as if the preceding provisions of this section had not been enacted.

CREDIT(S)



(Added by Stats.1961, c. 623, p. 1780, § 1.  Amended by Stats.1963, c. 806, p. 1836, § 1; Stats.1969, c. 264, p.
616, § 1; Stats.1973, c. 191, p. 493, § 1; Stats.1976, c. 532, p. 1287, § 1; Stats.1977, c. 241, p. 1085, § 1;
Stats.1977, c. 934, p. 2858, § 1; Stats.1978, c. 268, p. 555, § 1; Stats.1978, c. 503, p. 1647, § 1; Stats.1980, c.
454, § 1, operative Jan. 1, 1990; Stats.1982, c. 234, p. 765, § 2, eff. June 2, 1982; Stats.1982, c. 705, p. 2862, §
1; Stats.1983, c. 289, § 1; Stats.1983, c. 297, § 1; Stats.1983, c. 1081, § 1.8; Stats.1984, c. 515, § 1; Stats.1984,
c. 1012, § 1; Stats.1986, c. 669, § 2; Stats.1987, c. 1169, § 2, operative Jan. 1, 1990; Stats.1994, c. 815
(S.B.1279), § 1; Stats.2002, c. 1013 (S.B.2026), § 72; Stats.2010, c. 82 (A.B.1730), § 1.)

Historical Notes

Historical And Statutory Notes

2007 Main Volume
The 1963 amendment included "optometric" organizations in the definition of "professional society".
The 1969 amendment included "podiatric" and "pharmaceutic" organizations in the definition of

"professional society".
The 1973 amendment included "chiropractic" organizations in the definition of "professional society".
The 1976 amendment added exemption from liability individual members of peer review committee

composed of physicians and surgeons whose purpose is to review quality of medical services
rendered by physicians and surgeons for any act or proceeding undertaken or performed in
reviewing such quality of medical services.

The 1977 amendments included "dental" services and "dentists"; and inserted the second paragraph.
Effect of amendment of section by two or more acts at the same session of the legislature, see

Government Code § 9605.
The 1978 amendments changed the first sentence by substituting "professional staff" for "medical staff";

extended civil immunity to committees reviewing the services rendered by "dental hygienists" and to
"any member of the governing board of a hospital in reviewing the quality of medical services
rendered by members of the staff"; altered the definition of, "Professional society" by including
"dental hygiene" organizations and by adding "geographic" in the phrase "eligible licentiates in the
geographic area."

The 1980 amendment, throughout the section, added "or she" after "he"; added "or her" after "him"; and
added "physical therapist" to the second sentence of the first paragraph.

Stats.1982, c. 234, added subd.(a); provided letter designations for subds.(b) to (e); and added quality
assurance committees established in compliance with §§ 4070 and 5624 of the Welfare and
Institutions Code to the exception provided by subd.(e).

Section 1 of Stats.1982, c. 234, p. 765, provides:
"The Legislature in enacting Chapter 1393 of the Statutes of 1978 recognized the vital importance of

maintaining the quality, appropriateness, and effectiveness of our publicly supported mental health
services.  Chapter 1393 established a quality assurance system for each county mental health
program including requirements for site visits, utilization review, peer review, and medication
monitoring.

"The Legislature finds and declares that substantial progress has been made in implementing the site
visits and the utilization review components of the evaluation system established by Chapter 1393.
The peer review and medication monitoring requirements are complex, and most counties have not
yet developed programs in these areas.

"The Legislature further finds that implementation of quality assurance has been impeded in part
because of concerns by county mental health professionals over the current status of their immunity
while serving on official quality assurance committees.

"It is, therefore, the intent of the Legislature in enacting this act to provide mental health professionals
employed by counties and county-contracted facilities with the same immunities presently possessed
by medical societies and hospital medical staffs while serving on quality assurance committees."



Stats.1982, c. 705, amended Chapter 234 by substituting in the first sentence of subd.(b) "medical,
dental, or veterinary services rendered by physicians and surgeons, dentists, dental hygienists,
podiatrists, veterinarians, or psychologists which committee is composed chiefly of physicians and
surgeons, dentists, dental hygienists, podiatrists, veterinarians, or psychologists for any act or
proceeding undertaken or performed in reviewing the quality of medical, dental, or veterinary
services rendered by physicians and surgeons, dentists, dental hygienists, podiatrists, veterinarians,
or psychologists" for "medical or dental services rendered by physicians and surgeons, dentists, or
dental hygienists, which committee is composed chiefly of physicians and surgeons, dentists, or
dental hygienists, for any act or proceeding undertaken or performed in reviewing the quality of
medical or dental services rendered by physicians and surgeons, dentists, or dental hygienists";
inserted veterinary organizations in the second sentence of subd.(b); made subd.(d) applicable to
podiatrists; and inserted in subd.(d) "or any act or proceeding undertaken or performed in evaluating
physicians and surgeons for the writing of an interindemnity, reciprocal, or interinsurance contract
as specified in Section 1280.7 of the Insurance Code."

Stats.1983, c. 1081, inserted in subd.(b) "professional society, any member of a duly appointed
committee of a medical specialty society, or any", inserted "dietetic", "registered dietitians",
"professional society", "persons or" and "if" following "staff", neutralized gender terms, deleted a
comma following "review committee" inserted a comma following "society, committee", and added
the paragraph defining medical specialty society; and, in subd.(e), deleted ", professional society,"
following "Code" in the first sentence, and deleted "or professional society" following "hospital" and
substituted "or" for a comma following "Code" in the second sentence.

Amendment of this section by §§ 1.5, 1.6, and 1.7 of Stats.1983, c. 1081, failed to become operative
under the provisions of § 3 of that Act.

Stats.1984, c. 1012, inserted the references to chiropractors and optometrists throughout the section.
Amendment of this section by §§ 2 and 3 of Stats.1984, c. 515, failed to become operative under the

provisions of §§ 5 and 6 of that Act.
Sections 3 and 4 of Stats.1984, c. 1012, provide:
"Sec. 3. Section 2 of this bill incorporates amendments to Section 43.7 of the Civil Code proposed by

both this bill and AB 4009 [Stats.1984, c. 515].  It shall only become operative if (1) both bills are
enacted and become effective on January 1, 1985, (2) each bill amends Section 43.7 of the Civil
Code, and (3) this bill is enacted after AB 4009, in which case Section 1 of this bill shall not become
operative.

"Sec. 4. Notwithstanding any other provision of this act, if Section 2 of this act becomes operative and is
repealed January 1, 1990, then Section 1 of this act shall become operative on January 1, 1990, in
which case Section 43.7 of the Civil Code as amended by Section 1.8 of Chapter 1081 of the
Statutes of 1983 shall have no force or effect."

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

Stats.1986, c. 669, § 2, included, in the list of professional societies in subd.(b), licensed marriage,
family, and child counseling and licensed clinical social work organizations.

Stats.1987, c. 1169, limited the former blanket immunity from liability of professional societies which
had at least a majority of eligible persons or licentiates in the geographic area to professional
societies of less than 100 members, and required that professional societies with 100 or more
members have only 25 percent of the eligible persons or licentiates in the geographic area served by
the society to qualify for the immunity afforded by this section; added subd.(f) relating to the
operative date of the section; and made nonsubstantive changes in language.

Amendment of this section by Stats.1984, c. 1012, § 2; Stats.1986, c. 669, § 1; Stats.1987, c. 1169, § 1,
were temporary provisions and were repealed by their own terms on Jan. 1, 1990 at which time the
text of this section amended by Stats.1984, c. 1012, § 1; Stats.1986, c. 669, § 2; Stats.1987, c. 1169,
§ 2 became operative.

Stats.1994, c. 815 (S.B.1279), substituted "Section 4070 of the Welfare and Institutions Code" for
"Section 4070 and 5624 of the Welfare and Institutions Code" throughout the section; and



throughout subd.(b) inserted references to acupuncture and acupuncturists.
Stats.2002, c. 1013 (S.B.2026), in subd.(b), substituted "marriage and family therapy" for "marriage,

family, and child counseling"; and deleted subd.(f), which set out the operative date.
2010 Legislation
Stats.2010, c. 82 (A.B.1730), in subd.(b), in the first sentence, inserted "psychotherapy," following

"acupuncture," in two places; inserted "marriage and family therapists," following "veterinarians," in
three places; and in the third sentence, substituted "fewer" for "less".

Research References

Cross References

Monterey County Special Health Care Authority, persons deemed members of peer review
committee, see Health and Safety Code § 101565.

Law Review And Journal Commentaries

Background and general effect of 1961 addition.  36 Cal.St.Bar.J. 667 (1961).
Brushing off lawsuits: Dental peer review examined.  Lisa C. Markarian, 6 Pepp. Disp. Resol. L.J.

465 (2006).
California Supreme Court survey a review of decisions: July 1982-November 1982. 10 Pepp. L.

Rev. 835 (1983).
Hospital corporate negligence comes to California: Questions in the wake of Elam v. College Park

Hospital.  Gary F. Loveridge and Betsy S. Kimball, 14 Pac. L.J. 803 (1983).
Libel law breaking trail; Supreme Court strikes off in a new direction in libel law, exposing media

and non-media defendants to greater risk. Lyle Denniston, 6 Cal.Law. 1, p. 38 (1986).
Medical staff peer review: Qualifying the qualified privilege provision.  27 Loy. L.A. L. Rev. 357

(1993).
The other side of the "gatekeeping" coin.  Joseph A. Saunders, 18 Whittier L. Rev. 105 (1996).
Review of Selected 2007 California Legislation (Chapter 683: Extending whistleblower protections

to members of the medical staff of health facilities). Regina Cabral Jones, 39 McGeorge L. Rev.
529 (2008).

Tort Law.  Jeffrey De Francisco, 29 Sw. U. L. Rev. 937 (2000).
2007 Main Volume

Collateral References:

 Cal Digest of Official Reports 3d Series, Healing Arts and Institutions §§5, 22 et seq., Libel and
Slander §§22 et seq.

 Am Jur 2d Hospitals and Asylums §§6 et seq., Libel and Slander §§192 et seq.
Hospital's liability for negligence in selection or appointment of staff physician or surgeon.  51

ALR3d 981.
Discovery of hospital's internal records or communications as to qualifications or evaluations of

individual physician.  81 ALR3d 944.
Liability of mental care facility for suicide of patient or former patient.  19 ALR4th 7.
Right of voluntary disclosure of privileged proceedings of hospital medical review or doctor

evaluation processes.  60 ALR4th 1273.
Tort liability of medical society or professional association for failure to discipline or investigate

negligent or otherwise incompetent medical practitioner.  72 ALR4th 1148.

Notes Of Decisions

Actions 3



Construction and application 1
Construction with other laws 2
Non-employee members 4

1. Construction and application

Statute granting qualified immunity to medical professional societies for acts involving the maintenance of
professional standards or the peer review process did not apply to the establishment of blood-bank safety
standards by a professional association of individuals and institutions engaged in blood banking and transfusion
medicine. N.N.V. v. American Assn. of Blood Banks (App. 4 Dist. 1999) 89 Cal.Rptr.2d 885, 75 Cal.App.4th
1358, review denied. Products Liability  175; Products Liability  231

Statute, providing conditional immunity with respect to review of quality of medical services rendered by
physicians, applies to individuals, not hospitals. Axline v. Saint John's Hosp. & Health Center (App. 2 Dist.
1998) 74 Cal.Rptr.2d 385, 63 Cal.App.4th 907. Health  274

2. Construction with other laws

Neither this section nor § 43.8 providing for immunity from liability for communication on evaluation of
practitioner of healing arts extends protection to private persons communicating to patients with respect to
quality of medical or dental care they have received: therefore, those sections did not grant immunity to dental
insurance corporation or its director for defamatory statements made by director in letter written to oral
surgeon's patients explaining reasons for denial of patients' claims. Slaughter v. Friedman (1982) 185 Cal.Rptr.
244, 32 Cal.3d 149, 649 P.2d 886.

The public and hospitals have an interest in having competent physicians and surgeons on hospital staff so that
it was proper for the legislature to grant those charged with the investigation of the competence of applicants for
membership and of existing members of a hospital staff the qualified immunity conferred by this section
relating to immunity from liability of members of committees of professional society formed to maintain
standards. Ascherman v. San Francisco Medical Soc.(App. 1 Dist. 1974) 114 Cal.Rptr. 681, 39 Cal.App.3d 623.
Officers And Public Employees  114

This section pertaining to medical committees is concerned only with actions taken by a medical committee
refusing, suspending or revoking hospital privileges to a doctor and is not concerned with possible defamatory
publications made by such a committee, and is not inconsistent with general defamation statute (§ 47) granting
absolute privilege as to all executive, legislative and judicial proceedings. Goodley v. Sullivant (App. 2 Dist.
1973) 108 Cal.Rptr. 451, 32 Cal.App.3d 619. Libel And Slander  38(1); Libel And Slander  42(3)

3. Actions

Although hospital's order imposed less than complete termination of physician's staff privileges, physician
could not sue hospital or individuals who were involved in the decision in tort without first having action of
hospital overturned in a mandamus proceeding. McNair v. Pasadena Hospital Ass'n, Ltd.(App. 2 Dist. 1980)
169 Cal.Rptr. 39, 111 Cal.App.3d 841. Health  275

Judgments in favor of defendant physicians could not be sustained as a matter of law on the basis of provisions
of this section relating to immunity from liability of members of committee of professional society formed to
maintain standards, in action against them by physician who, inter alia, sought to enjoin all defendants from
conspiring together so as to prevent or interfere with physician in the practice of his profession, where evidence
concerning actual procedures followed each of the hospitals in relation to refusal to reappoint plaintiff physician
to staff raised factual questions concerning, inter alia, whether any of defendant doctors was acting pursuant to
written bylaws, was acting without malice, or made a reasonable effort to obtain the facts of the matter.
Ascherman v. San Francisco Medical Soc.(App. 1 Dist. 1974) 114 Cal.Rptr. 681, 39 Cal.App.3d 623. Officers
And Public Employees  119



4. Non-employee members

A hospital district may not provide unconditional indemnification to non-employee members of its medical staff
involved in litigation arising out of peer review committee activities. Op.Atty.Gen. 05-205 (June 1, 2005), 2005
WL 1317403.

§ 43.8. Immunity from liability for communication on evaluation of practitioner of healing arts 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) In addition to the privilege afforded by Section 47, there shall be no monetary liability on the part of, and no
cause of action for damages shall arise against, any person on account of the communication of information in
the possession of that person to any hospital, hospital medical staff, veterinary hospital staff, professional
society, medical, dental, podiatric, psychology, or veterinary school, professional licensing board or division,
committee or panel of a licensing board, the Senior Assistant Attorney General of the Health Quality
Enforcement Section appointed under Section 12529 of the Government Code, peer review committee, quality
assurance committees established in compliance with Sections 4070 and 5624 of the Welfare and Institutions
Code, or underwriting committee described in Section 43.7 when the communication is intended to aid in the
evaluation of the qualifications, fitness, character, or insurability of a practitioner of the healing or veterinary
arts.

(b) The immunities afforded by this section and by Section 43.7 shall not affect the availability of any absolute
privilege that may be afforded by Section 47.

(c) Nothing in this section is intended in any way to affect the California Supreme Court's decision in Hassan v.
Mercy American River Hospital (2003) 31 Cal.4th 709, holding that subdivision (a) provides a qualified
privilege.

CREDIT(S)
(Added by Stats.1974, c. 1086, p. 2313, § 1.  Amended by Stats.1975, 2nd Ex.Sess., c. 1, p. 3968, § 24.4;
Stats.1976, c. 532, p. 1287, § 2; Stats.1977, c. 934, p. 2859, § 2; Stats.1982, c. 234, p. 767, § 3, eff. June 2,
1982; Stats.1982, c. 705, p. 2863, § 2; Stats.1983, c. 1081, § 2; Stats.1984, c. 515, § 4; Stats.1983, c. 1081, § 2,
operative Jan. 1, 1990; Stats.1990, c. 1597 (S.B.2375), § 30; Stats.2002, c. 664 (A.B.3034), § 31; Stats.2007, c.
36 (S.B.822), § 1.)

Historical Notes

Historical And Statutory Notes

2007 Legislation
Stats.2007, c. 36 (S.B.822), designated the first sentence as subd.(a), and inserted "psychology";

designated the second sentence as subd.(b), and substituted "that" for "which"; and added subd.(c).
2007 Main Volume
The 1975 amendment added, following "licensing board", the words "or division, committee or panel of

such licensing board"; and added the last sentence.
The 1976 amendment included "peer review committee described in § 43.7".
The 1977 amendment included "underwriting committee" and "insurability".
The 1982 amendment by chapter 234 inserted "quality assurance committees established in compliance

with Sections 4070 and 5624 of the Welfare and Institutions Code" in the list of organizations to
whom communications may be imparted.

Section 1 of Stats.1982, c. 234, p. 765, provides:
"The Legislature in enacting Chapter 1393 of the Statutes of 1978 recognized the vital importance of



maintaining the quality, appropriateness, and effectiveness of our publicly supported mental health
services.  Chapter 1393 established a quality assurance system for each county mental health
program including requirements for site visits, utilization review, peer review, and medication
monitoring.

"The Legislature finds and declares that substantial progress has been made in implementing the site
visits and the utilization review components of the evaluation system established by Chapter 1393.
The peer review and medication monitoring requirements are complex, and most counties have not
yet developed programs in these areas.

"The Legislature further finds that implementation of quality assurance has been impeded in part
because of concerns by county mental health professionals over the current status of their immunity
while serving on official quality assurance committees.

"It is, therefore, the intent of the Legislature in enacting this act to provide mental health professionals
employed by counties and county-contracted facilities with the same immunities presently possessed
by medical societies and hospital medical staffs while serving on quality assurance committees."

The 1982 amendment by chapter 705 amended Chapter 234 by adding references to veterinary hospital
staff, veterinary schools and practitioners of the veterinary arts.

Effect of amendment of section by two or more acts at the same session of the legislature, see
Government Code § 9605.

The 1983 amendment inserted a comma following "hospital staff"; and inserted "podiatric school,".
The 1984 amendment inserted, near the end of the first sentence of the first paragraph "or law"

following "the healing or veterinary arts", and provided for the repeal of the amendment on Jan. 1,
1990.

Amendment of this section by Stats.1984, c. 515, § 4, was a temporary provision and by its own terms,
was repealed on Jan. 1, 1990, at which time the text of this section as amended by Stats.1983, c.
1081, § 2 was reinstated.  See, also, Government Code § 9611.

The 1990 amendment inserted "the Senior Assistant Attorney General of the Health Quality
Enforcement Section appointed under Section 12529 of the Government Code" and deleted "and
does not represent as true any matter not reasonably believed to be true" after "veterinary arts".

Sections 1 and 39 to 41 of Stats.1990, c. 1597 (S.B.2375), provide:
"SECTION 1. The 1989-90 Regular Session of the Legislature declares that the physician discipline

system administered by the board's Division of Medical Quality is inadequate to protect the health,
safety, and welfare of the people of California against incompetent or impaired physicians.

"It is, therefore, the intent of the Legislature to restructure the physician discipline system of the
Medical Board of California in order to give it authority to act quickly in extreme cases to impose
interim protective measures or final sanctions short of license revocation or suspension; more
information from a variety of enhanced reporting sources and increased public outreach; procedures
which afford a fair review and hearing by an experienced administrative law judge without excessive
delay; procedures to ensure a high quality hearing; and enhanced resources to finance such a system
in the interests of protecting the people of California.  It is therefore the intent of the Legislature to
improve the discipline system of licensed physicians and allied health professionals by creating a
more expeditious and efficient adjudicatory system and providing it the adequate resources for its
performance.  It is also the intent of the Legislature that the pay scales for investigators of the
Medical Board of California be equivalent to the pay scales for special investigative agents of the
Department of Justice, in order to attract and retain experienced investigators."

"SEC. 39. This act shall be known and may be cited as the Medical Judicial Procedure Improvement
Act.

"SEC. 40. No reimbursement shall be made from the State Mandates Claims Fund pursuant to Part 7
(commencing with Section 17500) of Division 4 of Title 2 of the Government Code for costs
mandated by the state pursuant to this act.  It is recognized, however, that a local agency or school
district may pursue any remedies to obtain reimbursement available to it under Part 7 (commencing
with Section 17500) and any other provisions of law for those costs.

"SEC. 41. Notwithstanding Section 40 of this act, the Medical Board of California shall reimburse the



State Mandates Claims Fund for any costs which may be incurred due to the mandates contained in
this act."

Stats.2002, c. 664 (A.B.3034), made nonsubstantive changes to maintain the code.
Section 241 of Stats.2002, c. 664 (A.B.3034), provides:
"Any section of any act enacted by the Legislature during the 2002 calendar year that takes effect on or

before January 1, 2003, and that amends, amends and renumbers, adds, repeals and adds, or repeals a
section that is amended, amended and renumbered, added, repealed and added, or repealed by this
act, shall prevail over this act, whether that act is enacted prior to, or subsequent to, the enactment of
this act. The repeal, or repeal and addition, of any article, chapter, part, title, or division of any code
by this act shall not become operative if any section of any other act that is enacted by the
Legislature during the 2002 calendar year and takes effect on or before January 1, 2003, amends,
amends and renumbers, adds, repeals and adds, or repeals any section contained in that article,
chapter, part, title, or division."

Research References

Cross References

Attorney General, generally, see Government Code § 12500 et seq.
Providing information indicating board licensee guilty of unprofessional conduct or impaired

because of drug or alcohol abuse or mental illness, additional immunity, see Business and
Professions Code § 2318.

Psychiatric technicians, reporting of violations, see Business and Professions Code § 4521.2.
Respiratory Care Practice Act, reporting of violations, see Business and Professions Code § 3759.
Vocational nursing, reporting of violations, see Business and Professions Code § 2878.1.

Law Review And Journal Commentaries

Brushing off lawsuits: Dental peer review examined.  Lisa C. Markarian, 6 Pepp. Disp. Resol. L.J.
465 (2006).

California supreme court survey a review of decisions: July 1982-November 1982. (1983) 10
Pepp.L.Rev. 835.

Physicians policing physicians: The development of medical staff peer review law at California
hospitals.  Philip L. Merkel, 38 U.S.F. L.Rev. 301 (2004).

Review of Selected 1990 California Legislation.  22 Pac.L.J. 399 (1991).
Review of Selected 2008 California Legislation (Chapter 683: Extending whistleblower protections

to members of the medical staff of health facilities).  Regina Cabral Jones, 39 McGeorge L. Rev.
529 (2008).

Testimonial immunity in private hospital proceedings. (1979) 7 W.St.U.L.Rev. 107.
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Collateral References:

 Cal Digest of Official Reports 3d Series, Healing Arts and Institutions §§8 et seq., 30 et seq., Libel
and Slander §§22 et seq.

 Am Jur 2d Libel and Slander §§192 et seq.
Discovery of hospital's internal records or communications as to qualifications or evaluations of

individual physician.  81 ALR3d 944.

Notes Of Decisions

Communication intended to aid 7
Construction and application 1



Construction with other laws 2
Dentists 5
Disciplinary action 4
Hospital's misconduct 6
Nature and scope of privilege 3
Non-employee members 8

1. Construction and application

Immunity statute providing privilege for communications on evaluation of medical practitioners extends to
entities as well as natural persons; term person in statute is not limited to humans; disapproving Axline v. Saint
John's Hospital and Health Center, 63 Cal.App.4th 907, 74 Cal.Rptr.2d 385. Hassan v. Mercy American River
Hosp.(2003) 3 Cal.Rptr.3d 623, 31 Cal.4th 709, 74 P.3d 726. Health  274

Statute provides immunity from liability for damages for any person who communicates information in his
possession to any health care professional licensing board concerning fitness or character of health care
professional. Ellenberger v. Espinosa (App. 4 Dist. 1994) 36 Cal.Rptr.2d 360, 30 Cal.App.4th 943. Libel And
Slander  36; Libel And Slander  41

2. Construction with other laws

Neither § 43.7 providing for immunity for liability for members of professional society or staff and hospital
governing boards nor this section extends protection to private persons communicating to patients with respect
to quality of medical or dental care they have received; therefore, those sections did not grant immunity to
dental insurance corporation or its director for defamatory statements made by director in letter written to oral
surgeon's patients explaining reasons for denial of patients' claims. Slaughter v. Friedman (1982) 185 Cal.Rptr.
244, 32 Cal.3d 149, 649 P.2d 886. Libel And Slander  41

This section extending qualified privilege to communications that are intended to aid in evaluation of
qualifications of a doctor, if communications are addressed to hospital, hospital medical staff and professional
society, medical school, professional licensing board, peer review committee or underwriting committee does
not imply that those groups benefit from absolute privilege provided in § 47 for publications made in official
proceedings authorized by law. Hackethal v. Weissbein (1979) 154 Cal.Rptr. 423, 24 Cal.3d 55, 592 P.2d 1175.
Libel And Slander  36; Libel And Slander  41

3. Nature and scope of privilege

The statutory privilege for communications on evaluation of medical practitioners is qualified, rather than
absolute, and may be defeated by proof that the person or entity asserting the privilege, when it made the
communication, knew the information was false or otherwise lacked a good faith intent to assist in the medical
practitioner's evaluation; disapproving Johnson v. Superior Court, 25 Cal.App.4th 1564, 31 Cal.Rptr.2d 199,
Axline v. Saint John's Hospital and Health Center, 63 Cal.App.4th 907, 74 Cal.Rptr.2d 385, and Alexander v.
Superior Court, 5 Cal.4th 1218, 23 Cal.Rptr.2d 397, 859 P.2d 96. Hassan v. Mercy American River
Hosp.(2003) 3 Cal.Rptr.3d 623, 31 Cal.4th 709, 74 P.3d 726. Health  274; Libel And Slander  41

4. Disciplinary action

Where individual acting as consultant to licensing board charged with evaluation of practitioner of healing or
veterinary arts renders opinion that accusation should be filed against practitioner, consultant is communicating
information intended to aid in evaluation of practitioner's qualifications, fitness, character, or insurability, for
purposes of statute granting immunity to individual, and if licensing board files disciplinary charges against
practitioner based upon opinions, statute bars practitioner from filing malicious prosecution action against
individual. Johnson v. Superior Court (App. 2 Dist. 1994) 31 Cal.Rptr.2d 199, 25 Cal.App.4th 1564, as
modified, rehearing denied, review denied. Malicious Prosecution  42



Section of Civil Code which creates immunity to persons who communicate information to aid in evaluation of
qualifications, fitness, character, or insurability of health care practitioner, provides absolute defense to
malicious prosecution action. Johnson v. Superior Court (App. 2 Dist. 1994) 31 Cal.Rptr.2d 199, 25
Cal.App.4th 1564, as modified, rehearing denied, review denied. Malicious Prosecution  42

First hospital administrator's letter to second hospital, summarizing proctor reports and discipline previously
taken against physician who was applying for staff privileges at second hospital, was qualifiedly privileged, in
defamation action, where letter was intended to aid in evaluation of physician's qualifications, was sent pursuant
to second hospital's request, and was written without malice. Dorn v. Mendelzon (App. 1 Dist. 1987) 242
Cal.Rptr. 259, 196 Cal.App.3d 933. Libel And Slander  41

5. Dentists

Complaint by dentist alleging that statements made by former patient to Board of Dental Examiners constituted
slander per se failed to state claim for relief where Board determined that dentist had been grossly negligent and
in violation of several regulatory provisions, notwithstanding fact that statements were made outside of
administrative proceedings and were not protected by privilege. Ellenberger v. Espinosa (App. 4 Dist. 1994) 36
Cal.Rptr.2d 360, 30 Cal.App.4th 943. Libel And Slander  80

Statements made by former patient of dentist to Board of Dental Examiners concerning dentist during
administrative proceedings undertaken in connection with investigation of dentist were privileged and could not
be basis of action for slander by dentist against former patient. Ellenberger v. Espinosa (App. 4 Dist. 1994) 36
Cal.Rptr.2d 360, 30 Cal.App.4th 943. Libel And Slander  36; Libel And Slander  41

6. Hospital's misconduct

Statute, providing absolute immunity to persons who communicate certain information to medical staff
committees, did not apply to doctor's suit against hospital for denying his application to become a member of
the medical staff, as the hospital's alleged misconduct did not relate to the communication of information to the
hospital or to a peer review committee. Axline v. Saint John's Hosp. & Health Center (App. 2 Dist. 1998) 74
Cal.Rptr.2d 385, 63 Cal.App.4th 907. Health  274

Release signed by doctor did not shield hospital from liability in doctor's suit alleging improprieties in hospital's
denial of his application to become a member of the medical staff, as the release, which tracked language of
statute providing immunity to certain individuals with respect to review of quality of medical services rendered
by physicians, did not refer to a release of the hospital but instead referred to "representatives of the Hospital
and its Medical Staff." Axline v. Saint John's Hosp. & Health Center (App. 2 Dist. 1998) 74 Cal.Rptr.2d 385, 63
Cal.App.4th 907. Release  27

7. Communication intended to aid

Under statute providing privilege for communication that is intended to aid in evaluation of medical
practitioner, communication is "intended to aid" in the evaluation when the communicator acts with a subjective
purpose or goal to help or assist in the evaluation. Hassan v. Mercy American River Hosp.(2003) 3 Cal.Rptr.3d
623, 31 Cal.4th 709, 74 P.3d 726. Health  274; Libel And Slander  41

8. Non-employee members

A hospital district may not provide unconditional indemnification to non-employee members of its medical staff
involved in litigation arising out of peer review committee activities. Op.Atty.Gen. 05-205 (June 1, 2005), 2005
WL 1317403.

§ 43.8. Immunity from liability for communication on evaluation of practitioner of healing arts 



     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) In addition to the privilege afforded by Section 47, there shall be no monetary liability on the part of, and no
cause of action for damages shall arise against, any person on account of the communication of information in
the possession of that person to any hospital, hospital medical staff, veterinary hospital staff, professional
society, medical, dental, podiatric, psychology, marriage and family therapy, or veterinary school, professional
licensing board or division, committee or panel of a licensing board, the Senior Assistant Attorney General of
the Health Quality Enforcement Section appointed under Section 12529 of the Government Code, peer review
committee, quality assurance committees established in compliance with Sections 4070 and 5624 of the Welfare
and Institutions Code, or underwriting committee described in Section 43.7 when the communication is
intended to aid in the evaluation of the qualifications, fitness, character, or insurability of a practitioner of the
healing or veterinary arts.

(b) The immunities afforded by this section and by Section 43.7 shall not affect the availability of any absolute
privilege that may be afforded by Section 47.

(c) Nothing in this section is intended in any way to affect the California Supreme Court's decision in Hassan v.
Mercy American River Hospital (2003) 31 Cal.4th 709, holding that subdivision (a) provides a qualified
privilege.

CREDIT(S)
(Added by Stats.1974, c. 1086, p. 2313, § 1.  Amended by Stats.1975, 2nd Ex.Sess., c. 1, p. 3968, § 24.4;
Stats.1976, c. 532, p. 1287, § 2; Stats.1977, c. 934, p. 2859, § 2; Stats.1982, c. 234, p. 767, § 3, eff. June 2,
1982; Stats.1982, c. 705, p. 2863, § 2; Stats.1983, c. 1081, § 2; Stats.1984, c. 515, § 4; Stats.1983, c. 1081, § 2,
operative Jan. 1, 1990; Stats.1990, c. 1597 (S.B.2375), § 30; Stats.2002, c. 664 (A.B.3034), § 31; Stats.2007, c.
36 (S.B.822), § 1; Stats.2008, c. 23 (A.B.164), § 1.)

Historical Notes

Historical And Statutory Notes

2007 Legislation
Stats.2007, c. 36 (S.B.822), designated the first sentence as subd.(a), and inserted "psychology";

designated the second sentence as subd.(b), and substituted "that" for "which"; and added subd.(c).
2008 Legislation
Stats.2008, c. 23 (A.B.164), in subd.(a), inserted "marriage and family therapy".
2007 Main Volume
The 1975 amendment added, following "licensing board", the words "or division, committee or panel of

such licensing board"; and added the last sentence.
The 1976 amendment included "peer review committee described in § 43.7".
The 1977 amendment included "underwriting committee" and "insurability".
The 1982 amendment by chapter 234 inserted "quality assurance committees established in compliance

with Sections 4070 and 5624 of the Welfare and Institutions Code" in the list of organizations to
whom communications may be imparted.

Section 1 of Stats.1982, c. 234, p. 765, provides:
"The Legislature in enacting Chapter 1393 of the Statutes of 1978 recognized the vital importance of

maintaining the quality, appropriateness, and effectiveness of our publicly supported mental health
services.  Chapter 1393 established a quality assurance system for each county mental health
program including requirements for site visits, utilization review, peer review, and medication
monitoring.

"The Legislature finds and declares that substantial progress has been made in implementing the site
visits and the utilization review components of the evaluation system established by Chapter 1393.



The peer review and medication monitoring requirements are complex, and most counties have not
yet developed programs in these areas.

"The Legislature further finds that implementation of quality assurance has been impeded in part
because of concerns by county mental health professionals over the current status of their immunity
while serving on official quality assurance committees.

"It is, therefore, the intent of the Legislature in enacting this act to provide mental health professionals
employed by counties and county-contracted facilities with the same immunities presently possessed
by medical societies and hospital medical staffs while serving on quality assurance committees."

The 1982 amendment by chapter 705 amended Chapter 234 by adding references to veterinary hospital
staff, veterinary schools and practitioners of the veterinary arts.

Effect of amendment of section by two or more acts at the same session of the legislature, see
Government Code § 9605.

The 1983 amendment inserted a comma following "hospital staff"; and inserted "podiatric school,".
The 1984 amendment inserted, near the end of the first sentence of the first paragraph "or law"

following "the healing or veterinary arts", and provided for the repeal of the amendment on Jan. 1,
1990.

Amendment of this section by Stats.1984, c. 515, § 4, was a temporary provision and by its own terms,
was repealed on Jan. 1, 1990, at which time the text of this section as amended by Stats.1983, c.
1081, § 2 was reinstated.  See, also, Government Code § 9611.

The 1990 amendment inserted "the Senior Assistant Attorney General of the Health Quality
Enforcement Section appointed under Section 12529 of the Government Code" and deleted "and
does not represent as true any matter not reasonably believed to be true" after "veterinary arts".

Sections 1 and 39 to 41 of Stats.1990, c. 1597 (S.B.2375), provide:
"SECTION 1. The 1989-90 Regular Session of the Legislature declares that the physician discipline

system administered by the board's Division of Medical Quality is inadequate to protect the health,
safety, and welfare of the people of California against incompetent or impaired physicians.

"It is, therefore, the intent of the Legislature to restructure the physician discipline system of the
Medical Board of California in order to give it authority to act quickly in extreme cases to impose
interim protective measures or final sanctions short of license revocation or suspension; more
information from a variety of enhanced reporting sources and increased public outreach; procedures
which afford a fair review and hearing by an experienced administrative law judge without excessive
delay; procedures to ensure a high quality hearing; and enhanced resources to finance such a system
in the interests of protecting the people of California.  It is therefore the intent of the Legislature to
improve the discipline system of licensed physicians and allied health professionals by creating a
more expeditious and efficient adjudicatory system and providing it the adequate resources for its
performance.  It is also the intent of the Legislature that the pay scales for investigators of the
Medical Board of California be equivalent to the pay scales for special investigative agents of the
Department of Justice, in order to attract and retain experienced investigators."

"SEC. 39. This act shall be known and may be cited as the Medical Judicial Procedure Improvement
Act.

"SEC. 40. No reimbursement shall be made from the State Mandates Claims Fund pursuant to Part 7
(commencing with Section 17500) of Division 4 of Title 2 of the Government Code for costs
mandated by the state pursuant to this act.  It is recognized, however, that a local agency or school
district may pursue any remedies to obtain reimbursement available to it under Part 7 (commencing
with Section 17500) and any other provisions of law for those costs.

"SEC. 41. Notwithstanding Section 40 of this act, the Medical Board of California shall reimburse the
State Mandates Claims Fund for any costs which may be incurred due to the mandates contained in
this act."

Stats.2002, c. 664 (A.B.3034), made nonsubstantive changes to maintain the code.
Section 241 of Stats.2002, c. 664 (A.B.3034), provides:
"Any section of any act enacted by the Legislature during the 2002 calendar year that takes effect on or

before January 1, 2003, and that amends, amends and renumbers, adds, repeals and adds, or repeals a



section that is amended, amended and renumbered, added, repealed and added, or repealed by this
act, shall prevail over this act, whether that act is enacted prior to, or subsequent to, the enactment of
this act. The repeal, or repeal and addition, of any article, chapter, part, title, or division of any code
by this act shall not become operative if any section of any other act that is enacted by the
Legislature during the 2002 calendar year and takes effect on or before January 1, 2003, amends,
amends and renumbers, adds, repeals and adds, or repeals any section contained in that article,
chapter, part, title, or division."

Research References

Cross References

Attorney General, generally, see Government Code § 12500 et seq.
Providing information indicating board licensee guilty of unprofessional conduct or impaired

because of drug or alcohol abuse or mental illness, additional immunity, see Business and
Professions Code § 2318.

Psychiatric technicians, reporting of violations, see Business and Professions Code § 4521.2.
Respiratory Care Practice Act, reporting of violations, see Business and Professions Code § 3759.
Vocational nursing, reporting of violations, see Business and Professions Code § 2878.1.

Law Review And Journal Commentaries

Brushing off lawsuits: Dental peer review examined.  Lisa C. Markarian, 6 Pepp. Disp. Resol. L.J.
465 (2006).

California supreme court survey a review of decisions: July 1982-November 1982. (1983) 10
Pepp.L.Rev. 835.

Physicians policing physicians: The development of medical staff peer review law at California
hospitals.  Philip L. Merkel, 38 U.S.F. L.Rev. 301 (2004).

Review of Selected 1990 California Legislation.  22 Pac.L.J. 399 (1991).
Review of Selected 2008 California Legislation (Chapter 683: Extending whistleblower protections

to members of the medical staff of health facilities).  Regina Cabral Jones, 39 McGeorge L. Rev.
529 (2008).

Testimonial immunity in private hospital proceedings. (1979) 7 W.St.U.L.Rev. 107.
2007 Main Volume

Collateral References:

 Cal Digest of Official Reports 3d Series, Healing Arts and Institutions §§8 et seq., 30 et seq., Libel
and Slander §§22 et seq.

 Am Jur 2d Libel and Slander §§192 et seq.
Discovery of hospital's internal records or communications as to qualifications or evaluations of

individual physician.  81 ALR3d 944.

Notes Of Decisions

Communication intended to aid 7
Construction and application 1
Construction with other laws 2
Dentists 5
Disciplinary action 4
Hospital's misconduct 6
Nature and scope of privilege 3
Non-employee members 8



1. Construction and application

Immunity statute providing privilege for communications on evaluation of medical practitioners extends to
entities as well as natural persons; term person in statute is not limited to humans; disapproving Axline v. Saint
John's Hospital and Health Center, 63 Cal.App.4th 907, 74 Cal.Rptr.2d 385. Hassan v. Mercy American River
Hosp.(2003) 3 Cal.Rptr.3d 623, 31 Cal.4th 709, 74 P.3d 726. Health  274

Statute provides immunity from liability for damages for any person who communicates information in his
possession to any health care professional licensing board concerning fitness or character of health care
professional. Ellenberger v. Espinosa (App. 4 Dist. 1994) 36 Cal.Rptr.2d 360, 30 Cal.App.4th 943. Libel And
Slander  36; Libel And Slander  41

2. Construction with other laws

Neither § 43.7 providing for immunity for liability for members of professional society or staff and hospital
governing boards nor this section extends protection to private persons communicating to patients with respect
to quality of medical or dental care they have received; therefore, those sections did not grant immunity to
dental insurance corporation or its director for defamatory statements made by director in letter written to oral
surgeon's patients explaining reasons for denial of patients' claims. Slaughter v. Friedman (1982) 185 Cal.Rptr.
244, 32 Cal.3d 149, 649 P.2d 886. Libel And Slander  41

This section extending qualified privilege to communications that are intended to aid in evaluation of
qualifications of a doctor, if communications are addressed to hospital, hospital medical staff and professional
society, medical school, professional licensing board, peer review committee or underwriting committee does
not imply that those groups benefit from absolute privilege provided in § 47 for publications made in official
proceedings authorized by law. Hackethal v. Weissbein (1979) 154 Cal.Rptr. 423, 24 Cal.3d 55, 592 P.2d 1175.
Libel And Slander  36; Libel And Slander  41

3. Nature and scope of privilege

The statutory privilege for communications on evaluation of medical practitioners is qualified, rather than
absolute, and may be defeated by proof that the person or entity asserting the privilege, when it made the
communication, knew the information was false or otherwise lacked a good faith intent to assist in the medical
practitioner's evaluation; disapproving Johnson v. Superior Court, 25 Cal.App.4th 1564, 31 Cal.Rptr.2d 199,
Axline v. Saint John's Hospital and Health Center, 63 Cal.App.4th 907, 74 Cal.Rptr.2d 385, and Alexander v.
Superior Court, 5 Cal.4th 1218, 23 Cal.Rptr.2d 397, 859 P.2d 96. Hassan v. Mercy American River
Hosp.(2003) 3 Cal.Rptr.3d 623, 31 Cal.4th 709, 74 P.3d 726. Health  274; Libel And Slander  41

4. Disciplinary action

Where individual acting as consultant to licensing board charged with evaluation of practitioner of healing or
veterinary arts renders opinion that accusation should be filed against practitioner, consultant is communicating
information intended to aid in evaluation of practitioner's qualifications, fitness, character, or insurability, for
purposes of statute granting immunity to individual, and if licensing board files disciplinary charges against
practitioner based upon opinions, statute bars practitioner from filing malicious prosecution action against
individual. Johnson v. Superior Court (App. 2 Dist. 1994) 31 Cal.Rptr.2d 199, 25 Cal.App.4th 1564, as
modified, rehearing denied, review denied. Malicious Prosecution  42

Section of Civil Code which creates immunity to persons who communicate information to aid in evaluation of
qualifications, fitness, character, or insurability of health care practitioner, provides absolute defense to
malicious prosecution action. Johnson v. Superior Court (App. 2 Dist. 1994) 31 Cal.Rptr.2d 199, 25
Cal.App.4th 1564, as modified, rehearing denied, review denied. Malicious Prosecution  42

First hospital administrator's letter to second hospital, summarizing proctor reports and discipline previously



taken against physician who was applying for staff privileges at second hospital, was qualifiedly privileged, in
defamation action, where letter was intended to aid in evaluation of physician's qualifications, was sent pursuant
to second hospital's request, and was written without malice. Dorn v. Mendelzon (App. 1 Dist. 1987) 242
Cal.Rptr. 259, 196 Cal.App.3d 933. Libel And Slander  41

5. Dentists

Complaint by dentist alleging that statements made by former patient to Board of Dental Examiners constituted
slander per se failed to state claim for relief where Board determined that dentist had been grossly negligent and
in violation of several regulatory provisions, notwithstanding fact that statements were made outside of
administrative proceedings and were not protected by privilege. Ellenberger v. Espinosa (App. 4 Dist. 1994) 36
Cal.Rptr.2d 360, 30 Cal.App.4th 943. Libel And Slander  80

Statements made by former patient of dentist to Board of Dental Examiners concerning dentist during
administrative proceedings undertaken in connection with investigation of dentist were privileged and could not
be basis of action for slander by dentist against former patient. Ellenberger v. Espinosa (App. 4 Dist. 1994) 36
Cal.Rptr.2d 360, 30 Cal.App.4th 943. Libel And Slander  36; Libel And Slander  41

6. Hospital's misconduct

Statute, providing absolute immunity to persons who communicate certain information to medical staff
committees, did not apply to doctor's suit against hospital for denying his application to become a member of
the medical staff, as the hospital's alleged misconduct did not relate to the communication of information to the
hospital or to a peer review committee. Axline v. Saint John's Hosp. & Health Center (App. 2 Dist. 1998) 74
Cal.Rptr.2d 385, 63 Cal.App.4th 907. Health  274

Release signed by doctor did not shield hospital from liability in doctor's suit alleging improprieties in hospital's
denial of his application to become a member of the medical staff, as the release, which tracked language of
statute providing immunity to certain individuals with respect to review of quality of medical services rendered
by physicians, did not refer to a release of the hospital but instead referred to "representatives of the Hospital
and its Medical Staff." Axline v. Saint John's Hosp. & Health Center (App. 2 Dist. 1998) 74 Cal.Rptr.2d 385, 63
Cal.App.4th 907. Release  27

7. Communication intended to aid

Under statute providing privilege for communication that is intended to aid in evaluation of medical
practitioner, communication is "intended to aid" in the evaluation when the communicator acts with a subjective
purpose or goal to help or assist in the evaluation. Hassan v. Mercy American River Hosp.(2003) 3 Cal.Rptr.3d
623, 31 Cal.4th 709, 74 P.3d 726. Health  274; Libel And Slander  41

8. Non-employee members

A hospital district may not provide unconditional indemnification to non-employee members of its medical staff
involved in litigation arising out of peer review committee activities. Op.Atty.Gen. 05-205 (June 1, 2005), 2005
WL 1317403.

§ 43.9. Immunity from liability; health care providers; unsolicited referrals from tests by multiphasic
screening unit; notice 

     •     Historical Notes     •     Research References

(a) There shall be no liability on the part of, and no cause of action shall accrue against, any health care
provider for professional negligence on account of the receipt by such provider of an unsolicited referral,
arising from a test performed by a multiphasic screening unit, for any act or omission, including the failure to
examine, treat, or refer for examination or treatment any person concerning whom an unsolicited referral has



been received.  The immunity from liability granted by this subdivision shall only apply where a health provider
meets the obligations established in subdivision (c).

(b) Every multiphasic screening unit shall notify each person it tests that the person should contact the health
provider to whom the test results are sent within 10 days and that the health provider may not be obligated to
interpret the results or provide further care.  The multiphasic screening unit shall include the words "PATIENT
TEST RESULTS" on the envelope of any test results sent to a health care provider, and shall include the
address of the person tested in the test result material sent to the health care provider.

Nothing contained in this section shall relieve any health care provider from liability, if any, when at the time of
receipt of the unsolicited referral there exists a provider-patient relationship, or a contract for health care
services, or following receipt of such unsolicited referral there is established or reestablished a provider-patient
relationship.

(c) A health care provider who receives unsolicited test results from a multiphasic screening unit shall receive
immunity from liability pursuant to subdivision (a) only if the provider who receives such test results and does
not wish to evaluate them, or evaluates them and takes no further action, either notifies the multiphasic
screening unit of that fact or returns the test results within 21 days.  If the health care provider reviews the test
results and determines that they indicate a substantial risk of serious illness or death the provider shall make a
reasonable effort to notify the person tested of the presumptive finding within 14 days after the provider has
received the test results.

(d) For the purposes of this section:

(1) "Health care provider" means any person licensed or certified pursuant to Division 2 (commencing with
Section 500) of the Business and Professions Code, or licensed pursuant to the Osteopathic Initiative Act or the
Chiropractic Initiative Act, or licensed pursuant to Chapter 2.5 (commencing with Section 1440) of Division 2
of the Health and Safety Code, and any clinic, health dispensary, or health facility licensed pursuant to Division
2 (commencing with Section 1200) of the Health and Safety Code. "Health care provider" also includes the
legal representatives of a health care provider.

(2) "Professional negligence" means an action for personal injury or wrongful death proximately caused by a
health care provider's negligent act or omission to act in the rendering of professional services, provided that
such services are within the scope of services for which the health care provider is licensed and are not within
any restriction imposed by the licensing agency or any licensed hospital.

(3) "Unsolicited referral" means any written report regarding the health, physical or mental condition of any
person which was forwarded or delivered to a health care provider without prior request by such provider.

(4) A "multiphasic screening unit" means a facility which does not prescribe or treat patients but performs
diagnostic testing only.

CREDIT(S)
(Added by Stats.1978, c. 1296, p. 4249, § 1.  Amended by Stats.1980, c. 676, § 38.)

Historical Notes

Historical And Statutory Notes

2007 Main Volume
The 1980 amendment substituted in subd.(d)(2) "provided that such services" for "providing that such

services" and "for which the health care provider is licensed" in place of "for which licensed".

Research References



Cross References

"Obligation" defined, see Civil Code § 1427.
2007 Main Volume

Collateral References:

 Cal Digest of Official Reports 3d Series, Healing Arts and Institutions §§8 et seq., 30 et seq., Libel
and Slander §§22 et seq.

 Am Jur 2d Libel and Slander §§192 et seq.

§ 43.91. Immunity from liability; members of professional society of persons licensed under the Real
Estate Law; peer review committees 

(a) There shall be no monetary liability on the part of, and no cause of action shall arise against, any member of
a duly appointed committee of a professional society which comprises a substantial percentage of the persons
licensed pursuant to Part 1 (commencing with Section 10000) of Division 4 of the Business and Professions
Code and situated in the geographic area served by the particular society, for any act or proceeding undertaken
or performed within the scope of the functions of any such committee which is formed to maintain the
professional standards of the society established by its bylaws, if such member acts without malice, has made a
reasonable effort to obtain the facts of the matter as to which he acts, and acts in reasonable belief that the
action taken by him is warranted by the facts known to him after such reasonable effort to obtain facts.

(b) There shall be no monetary liability on the part of, and no cause of action for damages shall arise against,
any person on account of the communication of information in the possession of such person to any committee
specified in subdivision (a) when such communication is intended to aid in the evaluation of the qualifications,
fitness or character of a member or applicant for membership in any such professional society, and does not
represent as true any matter not reasonably believed to be true.

(c) The immunities afforded by this section shall not affect the availability of any absolute privilege which may
be afforded by Section 47.

(d) This section shall not be construed to confer immunity from liability on any professional society.  In any
case in which, but for the enactment of this section, a cause of action would arise against a professional society,
such cause of action shall exist as if this section had not been enacted.

CREDIT(S)
(Added by Stats.1980, c. 492, § 1.)

2007 Main Volume

Collateral References:

Witkin, Summary (9th ed) Torts §301
Miller & Starr, Cal Real Estate 2d §4:59
 Cal Digest of Official Reports 3d Series, Libel and Slander §§22 et seq.
 Am Jur 2d Libel and Slander §§192 et seq.

§ 43.92. Psychotherapists; duty to warn of threatened violent behavior of patient; immunity from
monetary liability 
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(a) There shall be no monetary liability on the part of, and no cause of action shall arise against, any person who



is a psychotherapist as defined in Section 1010 of the Evidence Code in failing to warn of and protect from a
patient's threatened violent behavior or failing to predict and warn of and protect from a patient's violent
behavior except where the patient has communicated to the psychotherapist a serious threat of physical violence
against a reasonably identifiable victim or victims.

(b) There shall be no monetary liability on the part of, and no cause of action shall arise against, a
psychotherapist who, under the limited circumstances specified above, discharges his or her duty to warn and
protect by making reasonable efforts to communicate the threat to the victim or victims and to a law
enforcement agency.

CREDIT(S)
(Added by Stats.1985, c. 737, § 1.  Amended by Stats.2006, c. 136 (A.B.733),§ 1.)

Historical Notes

Historical And Statutory Notes

2007 Main Volume
Stats.2006, c. 136 (A.B.733), rewrote subd.(b), which had read:
"If there is a duty to warn and protect under the limited circumstances specified above, the duty shall be

discharged by the psychotherapist making reasonable efforts to communicate the threat to the victim
or victims and to a law enforcement agency."

Research References

Cross References

General acute care hospitals or acute psychiatric hospitals, detention or release, persons exhibiting
mental disorders, see Health and Safety Code § 1799.111.

Mediators or evaluators appointed by or connected to the court, limitations upon communication
with said persons, exceptions, see Family Code § 216.

Voluntary admissions to mental hospitals and institutions, liability upon release of minor, see
Welfare and Institutions Code § 6002.35.

Law Review And Journal Commentaries

Ewing v. Goldstein and the therapist's duty to warn in California.  Gwynneth F. Smith, 36 Golden
Gate U.L. Rev. 293 (Spring 2006).

Genomic torts: The law of the future — The duty of physicians to disclose the presence of a genetic
disease to the relatives of their patients with the disease.  L.J. Deftos, 32 U.S.F. L. Rev. 105
(1997).

Warning third parties: The ripple effects of Tarasoff.  D.L. Rosenhan, Terri Wolff Teitelbaum, Kathi
Weiss Teitelbaum, Martin Davidson, 24 Pac. L.J. 1165 (1993).

2007 Main Volume

Collateral References:

Witkin, Summary (9th ed) Torts §861
Witkin, Evidence (3d ed) §1214
The Rutter Group, Civil Trials and Evidence (Wegner, Fairbank, Epstein & Chernow) §§8:2221,

8:2222
The Rutter Group, Personal Injury (Flahavan, Rea, Kelly & Tenner) §§2:857, 3:282.11e, 3:282.18
B-W Cal Civil Practice: Torts §32:13



Cal Jur 3d Heal Art §303
 Cal Digest of Official Reports 3d Series, Healing Arts §31, Negligence §9.4.
 Am Jur 2d (Rev) Physicians, Surgeons, and Other Healers §246.
Liability of one treating mentally afflicted patient for failure to warn or protect third persons

threatened by patient.  83 ALR3d 1201.
Liability of governmental officer or entity for failure to warn or notify of release of potentially

dangerous individual from custody.  12 ALR4th 722.
Liability of doctor, psychiatrist, or psychologist for failure to take steps to prevent patient's suicide.

17 ALR4th 1128.
Statute of limitations applicable to third person's action against psychiatrist, psychologist, or other

mental health practitioner, based on failure to warn persons against whom patient expressed
threats.  41 ALR4th 1078.

Notes Of Decisions

Common law duty 7
Firefighter's rule 3
Immunity 2
Legislative intent 1
Patient communication 4
Purpose 1
Serious risk 6
Threat giving rise to duty 5

1. Purpose

Statute imposing duty on psychotherapist to warn of threatened violent behavior of patient was intended to
eliminate immunity and to sanction an invasion into psychotherapist-patient privilege only in the very narrow
circumstance in which actual knowledge of potentially grave bodily injury is presented. Ewing v. Goldstein
(App. 2 Dist. 2004) 15 Cal.Rptr.3d 864, 120 Cal.App.4th 807, review denied. Health  755; Health  768

Statute imposing duty on psychotherapist to warn of threatened violent behavior by patient represents
legislative effort to strike appropriate balance between conflicting policy interests: the need to preserve patient
confidentiality on one hand, and on the other hand, the recognition that, under limited circumstances, preserving
confidence is less important than protecting safety of someone. Ewing v. Goldstein (App. 2 Dist. 2004) 15
Cal.Rptr.3d 864, 120 Cal.App.4th 807, review denied. Health  755

2. Immunity

Psychotherapist was immune from liability for damages based on awareness that patient was likely to commit
serious sexual assault on female hospital employee; patient's conduct in hospital prior to assaults on plaintiff
was limited to incidents in which he attempted to grab and kiss nurses, but was not a "serious threat of physical
violence" for the purpose of establishing exception to psychotherapist's immunity for failure to warn of patient's
violent behavior. Barry v. Turek (App. 1 Dist. 1990) 267 Cal.Rptr. 553, 218 Cal.App.3d 1241. Health  768

3. Firefighter's rule

Psychiatrist's failure to warn supervisor of patient in his care or police that the patient had homicidal feelings
about the supervisor, in violation of statute requiring psychotherapists to warn potential victims of violence, did
not abrogate firefighter's rule and permit police officer who was shot by that individual to recover from the
psychiatrist; psychiatrist had not misrepresented hazard to officer, since the individual had never told the
psychiatrist that he harbored generalized homicidal feelings or desired to kill the officer. Tilley v. Schulte (App.
2 Dist. 1999) 82 Cal.Rptr.2d 497, 70 Cal.App.4th 79, rehearing denied, review denied. Health  757



4. Patient communication

Communication from patient's family member to patient's therapist, made for purpose of advancing patient's
therapy, is a "patient communication" within meaning of statute imposing duty on psychotherapist to warn of
threatened violent behavior of patient, notwithstanding that statute refers only to patient's communication to his
or her psychotherapist. Ewing v. Goldstein (App. 2 Dist. 2004) 15 Cal.Rptr.3d 864, 120 Cal.App.4th 807,
review denied. Health  755

5. Threat giving rise to duty

In absence of concrete threat expressly communicated by mental health patient to psychotherapists, they had no
statutory duty to warn individuals who sustained injuries and surviving relatives of those killed during shooting
spree by patient; psychotherapists directly asked patient, who suffered from delusion that former girlfriend had
transmitted fatal disease to him, if he had any intention to harm former girlfriend, patient responded that he had
no such intention, and nothing in his body language contradicted his negative response. Calderon v. Glick (App.
2 Dist. 2005) 31 Cal.Rptr.3d 707, 131 Cal.App.4th 224. Health  757

In wrongful death action against hospital brought by parents of victim killed by hospital's patient, based on
failure to warn victim after psychotherapist employed by hospital received communication of patient"s threat
from patient's father, the record contained sufficient facts from which the jury could infer psychotherapist
actually believed or predicted patient would fulfill his threat to kill victim. Ewing v. Northridge Hosp. Medical
Center (App. 2 Dist. 2004) 16 Cal.Rptr.3d 591, 120 Cal.App.4th 1289, review denied. Health  823(14)

The presentation of expert testimony is not a necessary prerequisite to establishing a psychotherapist's liability
for failure to warn a third person of a patient's violent propensities, since liability attaches only if plaintiff is
able to persuade trier of fact the psychotherapist actually believed or predicted the patient posed a serious risk
of inflicting grave bodily injury upon a reasonably identifiable victim or victims; thus, there is no need for
expert guidance on the "standard of care" for psychotherapists' statutory duty to warn. Ewing v. Northridge
Hosp. Medical Center (App. 2 Dist. 2004) 16 Cal.Rptr.3d 591, 120 Cal.App.4th 1289, review denied. Health

 821(5)

A psychotherapist's statutory duty to warn of patient's threat to harm a third person may be triggered when the
communication of a serious threat of grave physical harm is conveyed to the psychotherapist by a member of
the patient's family, and is shared for the purpose of facilitating the patient's evaluation or treatment; it is
irrelevant that the family member himself is not a patient of the psychotherapist. Ewing v. Northridge Hosp.
Medical Center (App. 2 Dist. 2004) 16 Cal.Rptr.3d 591, 120 Cal.App.4th 1289, review denied. Health  755

In wrongful death action against therapist brought by parents of victim killed by therapist's patient, based on
therapist's failure to warn victim after therapist received communication of patient's threat from patient's father,
triable issue of fact, precluding summary judgment, remained whether therapist believed patient intended to kill
or cause serious physical injury to victim, thereby triggering duty to warn. Ewing v. Goldstein (App. 2 Dist.
2004) 15 Cal.Rptr.3d 864, 120 Cal.App.4th 807, review denied. Judgment  181(33)

Under statute imposing duty on psychotherapist to warn of threatened violent behavior of patient, therapist's
duty to breach a patient's confidence in favor of warning intended victim could arise not only with a credible
threat to take another's life, but also if therapist becomes aware patient intends to commit act or acts of grave
bodily injury short of murder, but akin to "mayhem" or "serious bodily injury" as defined by statute. Ewing v.
Goldstein (App. 2 Dist. 2004) 15 Cal.Rptr.3d 864, 120 Cal.App.4th 807, review denied. Health  755

Statute imposing duty on psychotherapist to warn of threatened violent behavior of patient does not compel
therapist to predict dangerousness of patient; instead, it requires therapist to attempt to protect victim only after
he or she determines that patient has made a credible threat of serious physical violence against a person. Ewing
v. Goldstein (App. 2 Dist. 2004) 15 Cal.Rptr.3d 864, 120 Cal.App.4th 807, review denied. Health  755

Psychiatrists and employee's therapist had common law duty to warn coemployee, and possibly employer, if
they at any time determined that employee presented serious danger of violence to coemployee or any other



reasonably identifiable employee of employer. Pettus v. Cole (App. 1 Dist. 1996) 57 Cal.Rptr.2d 46, 49
Cal.App.4th 402, modified on denial of rehearing, review denied. Health  755

Employer-aligned psychiatrists and employee's therapist were free to disclose fact that employee posed danger
to coemployee, but only that fact, if employee was believed to pose danger. Pettus v. Cole (App. 1 Dist. 1996)
57 Cal.Rptr.2d 46, 49 Cal.App.4th 402, modified on denial of rehearing, review denied. Health  642;
Health  709(2)

Sexual assault victim established she was a part of group of "reasonably identifiable victims" of
psychotherapist's patient entitled to warning of patient's behavior from psychotherapist; based on patient's past
conduct, any female working full time on seventh floor of hospital was reasonably identifiable as victim of
patient's inappropriate sexual behavior, which included victim regularly employed as office manager in social
service department at hospital on seventh floor. Barry v. Turek (App. 1 Dist. 1990) 267 Cal.Rptr. 553, 218
Cal.App.3d 1241. Health  755

6. Serious risk

Even if a threat of violence is communicated to a psychotherapist, a statutory duty to warn a possible victim
arises only if the information communicated to the therapist leads the therapist to believe his or her patient
poses a serious risk of grave bodily injury to another. Calderon v. Glick (App. 2 Dist. 2005) 31 Cal.Rptr.3d 707,
131 Cal.App.4th 224. Health  755

7. Common law duty

A psychotherapist or other mental health care provider has a duty to use a reasonable degree of skill, knowledge
and care in treating a patient, commensurate with that possessed and exercised by others practicing within that
specialty in the professional community. Calderon v. Glick (App. 2 Dist. 2005) 31 Cal.Rptr.3d 707, 131
Cal.App.4th 224. Health  696

Psychotherapists had no duty of care in negligence to warn individuals who sustained injuries and surviving
relatives of those killed during shooting spree by mental health patient, where patient did not communicate
express, concrete threat of physical violence to psychotherapists; given lack of privity between psychotherapists
and patient's victims, and facts that therapy was not intended to affect victims and that it was not reasonably
foreseeable that patient would harm ultimate victims, duty of care would not be imposed as matter of policy.
Calderon v. Glick (App. 2 Dist. 2005) 31 Cal.Rptr.3d 707, 131 Cal.App.4th 224. Health  757

§ 43.93. Psychotherapists; patient's cause of action for sexual contact; definitions 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) For the purposes of this section the following definitions are applicable:

(1) "Psychotherapy" means the professional treatment, assessment, or counseling of a mental or emotional
illness, symptom, or condition.

(2) "Psychotherapist" means a physician and surgeon specializing in the practice of psychiatry, a psychologist, a
psychological assistant, a marriage and family therapist, a registered marriage and family therapist intern or
trainee, an educational psychologist, an associate clinical social worker, or a licensed clinical social worker.

(3) "Sexual contact" means the touching of an intimate part of another person."Intimate part" and "touching"
have the same meanings as defined in subdivisions (f) and (d), respectively, of Section 243.4 of the Penal Code.
For the purposes of this section, sexual contact includes sexual intercourse, sodomy, and oral copulation.

(4) "Therapeutic relationship" exists during the time the patient or client is rendered professional service by the



therapist.

(5) "Therapeutic deception" means a representation by a psychotherapist that sexual contact with the
psychotherapist is consistent with or part of the patient's or former patient's treatment.

(b) A cause of action against a psychotherapist for sexual contact exists for a patient or former patient for injury
caused by sexual contact with the psychotherapist, if the sexual contact occurred under any of the following
conditions:

(1) During the period the patient was receiving psychotherapy from the psychotherapist.

(2) Within two years following termination of therapy.

(3) By means of therapeutic deception.

(c) The patient or former patient may recover damages from a psychotherapist who is found liable for sexual
contact.  It is not a defense to the action that sexual contact with a patient occurred outside a therapy or
treatment session or that it occurred off the premises regularly used by the psychotherapist for therapy or
treatment sessions.  No cause of action shall exist between spouses within a marriage.

(d) In an action for sexual contact, evidence of the plaintiff's sexual history is not subject to discovery and is not
admissible as evidence except in either of the following situations:

(1) The plaintiff claims damage to sexual functioning.

(2) The defendant requests a hearing prior to conducting discovery and makes an offer of proof of the relevancy
of the history, and the court finds that the history is relevant and the probative value of the history outweighs its
prejudicial effect.

The court shall allow the discovery or introduction as evidence only of specific information or examples of the
plaintiff's conduct that are determined by the court to be relevant.  The court's order shall detail the information
or conduct that is subject to discovery.

CREDIT(S)
(Added by Stats.1987, c. 1474, § 1.  Amended by Stats.1992, c. 890 (S.B.1394), § 5; Stats.1993, c. 589
(A.B.2211), § 19; Stats.2002, c. 1013 (S.B.2026), § 73.)

Historical Notes

Historical And Statutory Notes

2007 Main Volume
The 1992 amendment, in subd.(a), inserted "or trainee" following "child counselor intern" in par.(2), and

inserted "subdivisions (f) and (d), respectively, of" preceding "section 243.4" in par.(3).
The 1993 amendment made nonsubstantive changes to maintain the code.
Stats.2002, c. 1013 (S.B.2026), rewrote subd.(a)(2).  Prior to amendment subd.(a)(2) had read:
"[a](2) "Psychotherapist' means a physician and surgeon specializing in the practice of psychiatry, a

psychologist, a psychological assistant, a marriage, family and child counselor, a registered
marriage, family, and child counselor intern or trainee, an educational psychologist, an apprentice
social worker, or clinical social worker."

Research References

Cross References



State child welfare services, dependency proceeding, motion to remove social worker, grounds, see
Welfare and Institutions Code § 16513.5.

Law Review And Journal Commentaries

Civil remedies for therapist-patient sexual exploitation. Laurie A. Morin, 19 Golden Gate U.L.Rev.
401 (1989).

Review of Selected 1992 California Legislation. 24 Pac.L.J. 647 (1993).
2007 Main Volume

Collateral References:

Witkin, Summary (9th ed) Torts §§347, 367
Witkin, Evidence (3d ed) §331
The Rutter Group, Civil Procedure Before Trial (Weil & Brown) §8:34
The Rutter Group, Personal Injury (Flahavan, Rea, Kelly & Tenner) §§3:282.14, 3:282.15, 3:282.16,

3:282.18, 6:39.7, 9:389.2
B-W Cal Civil Practice: Torts §§12:10, 12:16, 32:26
Cal Jur 3d Asslt, Etc. §45; Evid §204

Notes Of Decisions

Sexual conduct of patient 1

1. Sexual conduct of patient

Patient's action against psychologist for medical malpractice and infliction of emotional distress through sexual
contact was not "action alleging conduct which constitutes sexual harassment, sexual assault, or sexual battery"
within meaning of absolute bar to admission of evidence of specific instances of plaintiff's sexual conduct to
prove absence of injury to plaintiff in action alleging conduct which constitutes sexual harassment, sexual
assault, or sexual battery. Patricia C. v. Mark D.(App. 1 Dist. 1993) 16 Cal.Rptr.2d 71, 12 Cal.App.4th 1211.
Evidence  106(4)

Probative value of patient's sexual history to show that alleged sex with psychologist did not proximately cause
injury outweighed prejudicial effect in action for medical malpractice and infliction of emotional distress.
Patricia C. v. Mark D.(App. 1 Dist. 1993) 16 Cal.Rptr.2d 71, 12 Cal.App.4th 1211. Evidence  146

§ 43.95. Immunity of professional society for referral services or telephone information library; duty to
disclose disciplinary actions 

     •     Historical Notes     •     Research References

(a) There shall be no monetary liability on the part of, and no cause of action for damages shall arise against,
any professional society or any nonprofit corporation authorized by a professional society to operate a referral
service, or their agents, employees, or members, for referring any member of the public to any professional
member of the society or service, or for acts of negligence or conduct constituting unprofessional conduct
committed by a professional to whom a member of the public was referred, so long as any of the foregoing
persons or entities has acted without malice, and the referral was made at no cost added to the initial referral fee
as part of a public service referral system organized under the auspices of the professional society.  Further,
there shall be no monetary liability on the part of, and no cause of action for damages shall arise against, any
professional society for providing a telephone information library available for use by the general public
without charge, nor against any nonprofit corporation authorized by a professional society for providing a
telephone information library available for use by the general public without charge."Professional society"



includes legal, psychological, architectural, medical, dental, dietetic, accounting, optometric, podiatric,
pharmaceutic, chiropractic, veterinary, licensed marriage and family therapy, licensed clinical social work, and
engineering organizations having as members at least 25 percent of the eligible persons or licentiates in the
geographic area served by the particular society.  However, if the society has less than 100 members, it shall
have as members at least a majority of the eligible persons or licentiates in the geographic area served by the
particular society."Professional society" also includes organizations with referral services that have been
authorized by the State Bar of California and operated in accordance with its Minimum Standards for a Lawyer
Referral Service in California, and organizations that have been established to provide free assistance or
representation to needy patients or clients.

(b) This section shall not apply whenever the professional society, while making a referral to a professional
member of the society, fails to disclose the nature of any disciplinary action of which it has actual knowledge
taken by a state licensing agency against that professional member.  However, there shall be no duty to disclose
a disciplinary action in either of the following cases:

(1) Where a disciplinary proceeding results in no disciplinary action being taken against the professional to
whom a member of the public was referred.

(2) Where a period of three years has elapsed since the professional to whom a member of the public was
referred has satisfied any terms, conditions, or sanctions imposed upon the professional as disciplinary action;
except that if the professional is an attorney, there shall be no time limit on the duty to disclose.

CREDIT(S)
(Added by Stats.1987, c. 727, § 4, operative July 1, 1993.  Amended by Stats.1988, c. 312, § 2, operative July 1,
1993; Stats.2002, c. 1013 (S.B.2026), § 74.)

Historical Notes

Historical And Statutory Notes

2007 Main Volume
Sections 1 and 5 of Stats.1987, c. 727, provide:
"Section 1. The Legislature hereby finds and declares that many of the citizens of the state who are

potential consumers of legal services often find it difficult to locate attorneys willing to consult with
them for a nominal fee.  The Legislature further finds and declares that lawyer referral services are
of great value, but that because a potential for abuse exists, referral services should be regulated in
order to ensure that those services exist for the true benefit of the public."

"Sec. 5. The State Bar shall submit a report to the Legislature on the implementation of the requirements
of this act not later than two years after the Supreme Court approves minimum standards for the
approval of a lawyer referral service."

The 1988 amendment, in the definition of professional society, substituted "25 percent of the eligible
persons or licentiates in the geographic area" for "a majority of the eligible persons or licentiates in
the area"; inserted provisions relating to societies with less than 100 members; and made
nonsubstantive changes.

Section 3 of Stats.1988, c. 312, provides:
"In enacting this section [So in enrolled act.  Probably should read "act".], it is the intent of the

Legislature to maximize the public benefit resulting from professional referral services and to
standardize the prerequisites for liability protection granted professional associations."

Stats.2002, c. 1013 (S.B.2026), in subd.(a), in the first and second sentences, substituted "a professional
society" for "such society"; in the third sentence, substituted "marriage and family therapy" for
"marriage, family, and child counseling"; deleted subd.(c) relating to the section's operative date;
and made nonsubstantive changes.

Former § 43.95, added by Stats.1978, c. 1297, § 1, amended by Stats.1980, c. 439, § 1; Stats.1980, c.



862, § 2; Stats.1983, c. 289, § 2; Stats.1986, c. 437, § 1; Stats.1986, c. 669, § 3; Stats.1986, c. 1274,
§ 4.6; Stats.1987, c. 727, § 3; Stats.1988, c. 312, § 1, relating to immunity from liability of
professional society, etc., for referral services or telephone information library, was repealed by
Stats.1988, c. 312, § 1, operative Jan. 1, 1994.  See this section.

Derivation; Former § 43.95, added by Stats.1978, c. 1297, § 1, amended by Stats.1980, c. 439, § 1;
Stats.1980, c. 862, § 2; Stats.1983, c. 289, § 2; Stats.1986, c. 437, § 1; Stats.1986, c. 669, § 3;
Stats.1986, c. 1274, § 4.6; Stats.1987, c. 727, § 3; Stats.1988, c. 312, § 1.

Research References

Cross References

Attorneys, requirements of referral services, see Business and Professions Code § 6155.
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Collateral References:

Witkin, Summary (9th ed) Torts §302
Witkin, Procedure (4th ed) Attys §29
Miller & Starr, Cal Real Estate 2d §4:61
Cal Jur 3d Heal Art §379
 Cal Digest of Official Reports 3d Series, Libel and Slander §§22 et seq.
 Am Jur 2d Libel and Slander §§192 et seq.

§ 43.96. Information to be provided to a complainant; immunity 

     •     Historical Notes     •     Research References

(a) Any medical or podiatric society, health facility licensed or certified under Division 2 (commencing with
Section 1200) of the Health and Safety Code, state agency as defined in Section 11000 of the Government
Code, or local government agency that receives written complaints related to the professional competence or
professional conduct of a physician and surgeon or doctor of podiatric medicine from the public shall inform the
complainant that the Medical Board of California or the California Board of Podiatric Medicine, as the case
may be, is the only authority in the state that may take disciplinary action against the license of the named
licensee, and shall provide to the complainant the address and toll-free telephone number of the applicable state
board.

(b) The immunity provided in Section 2318 of the Business and Professions Code and in Section 47 shall apply
to complaints and information made or provided to a board pursuant to this section.

CREDIT(S)
(Added by Stats.1993, c. 1267 (S.B.916), § 48.  Amended by Stats.1994, c. 1206 (S.B.1775), § 26; Stats.1995,
c. 708 (S.B.609), § 12.)

Historical Notes

Historical And Statutory Notes

2007 Main Volume
The Senate Daily Journal for the 1993-94 Regular Session, page 3470, contained the following letter

dated 9/11/93 from Senator Presley and Assembly Member Vasconcellos regarding the intent of
S.B.916 (Stats.1993, c. 1267):



"With respect to Senate Bill 916 which reforms the physician discipline system, it is our intention (not
accomplished during the regular 1993 session because of the lateness of time) in January 1994, to
enact corrective legislation pursuant to SB 916.  This corrective legislation will alleviate the conflict
between the "poison pill' provision of SB 916 and the Budget Act of 1993 as it relates to the transfer
of interest, fines and late payments from special funds to the General Fund.

"Specifically, the corrective legislation will address the following:
"1.  That the "poison pill' provision would operate with respect to transfers occurring after the 1993-94

fiscal year.
"2.  That transfers called for by the Budget Act of 1993 would be left intact.
"3.  That any proceeds resulting from fee increases for boards, bureaus, committees, and commissions

under the Department of Consumer Affairs pursuant to legislation enacted in the 1993 Legislative
Session and signed subsequent to this date (and in particular with respect to SB 916 and the
California Medical Board) shall not be subject to the 1993 Budget Act transfers."

The 1994 amendment, in subd.(a), substituted "written complaints or other adverse information related
to the professional competence or professional conduct of" for "complaints or other information
about".

The 1995 amendment, in subd.(c), deleted "or other adverse information" following "written
complaints" and inserted "California" preceding "Board of Podiatric Medicine".

Research References

Cross References

Medical board, investigation or commencement of disciplinary actions, see Business and Professions
Code § 2220.5.

2007 Main Volume

§ 43.97. Medical staff or membership privilege denial or restriction; immunity from liability; unreported
or intentional injury exceptions 

     •     Historical Notes     •     Research References

There shall be no monetary liability on the part of, and no cause of action for damages, other than economic or
pecuniary damages, shall arise against, a hospital for any action taken upon the recommendation of its medical
staff, or against any other person or organization for any action taken, or restriction imposed, which is required
to be reported pursuant to Section 805 of the Business and Professions Code, if that action or restriction is
reported in accordance with Section 805 of the Business and Professions Code.  This section shall not apply to
an action knowingly and intentionally taken for the purpose of injuring a person affected by the action or
infringing upon a person's rights.

CREDIT(S)
(Added by Stats.1981, c. 926, § 1.  Amended by Stats.1986, c. 1274, § 5; Stats.2006, c. 538 (S.B.1852), § 36.)

Historical Notes

Historical And Statutory Notes
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The 1986 amendment rewrote this section, which had read:
"(a) There shall be no monetary liability on the part of, and no cause of action for damages shall arise

against, any medical professional society, its agents, employees, or members, for referring any



member of the public to any professional member of such society, or for acts of negligence or
conduct constituting unprofessional conduct committed by a professional to whom a member of the
public was referred, so long as any of the foregoing persons or entities has acted without malice, and
the referral was made at no cost added to the initial referral fee as part of a public service referral
system organized under the auspices of the medical professional society. "Medical professional
society' includes a medical organization having as members at least 25 percent of the eligible
licentiates in the area served by the particular society.

"(b) This section shall not apply whenever the medical professional society, while making a referral to a
professional member of such society, fails to disclose the nature of any disciplinary decision or
pending action, which it knew about or reasonably should have known about, taken by a state
licensing agency against that professional member.  However, there shall be no duty to disclose a
disciplinary action being taken against the professional to whom a member of the public was
referred."

Stats.2006, c. 538 (S.B.1852), made nonsubstantive changes to maintain the code.
Subordination of legislation by Stats.2006, c. 538 (S.B.1852), to other 2006 legislation, see Historical

and Statutory Notes under Business and Professions Code § 690.

Research References

Law Review And Journal Commentaries

Review of Selected 2008 California Legislation (Chapter 683: Extending whistleblower protections
to members of the medical staff of health facilities).  Regina Cabral Jones, 39 McGeorge L. Rev.
529 (2008).

2007 Main Volume

Collateral References:

Cal Jur 3d Heal Art §381
 Cal Digest of Official Reports 3d Series, Healing Arts §§8 et seq.
 Am Jur 2d Libel and Slander §§192 et seq.
Exclusion of, or discrimination against, physician or surgeon by hospital.  28 ALR5th 107.

§ 43.98. Communications by consultants to Director of Department of Managed Health Care; health care
services; monetary liability 

     •     Historical Notes     •     Research References

(a) There shall be no monetary liability on the part of, and no cause of action shall arise against, any consultant
on account of any communication by that consultant to the Director of the Department of Managed Health Care
or any other officer, employee, agent, contractor, or consultant of the Department of Managed Health Care,
when that communication is for the purpose of determining whether health care services have been or are being
arranged or provided in accordance with the Knox-Keene Health Care Service Plan Act of 1975 (Chapter 2.2
(commencing with Section 1340) of Division 2 of the Health and Safety Code) and any regulation adopted
thereunder and the consultant does all of the following:

(1) Acts without malice.

(2) Makes a reasonable effort to obtain the facts of the matter communicated.

(3) Acts with a reasonable belief that the communication is warranted by the facts actually known to the
consultant after a reasonable effort to obtain the facts.



(4) Acts pursuant to a contract entered into on or after January 1, 1998, between the Commissioner of
Corporations and a state licensing board or committee, including, but not limited to, the Medical Board of
California, or pursuant to a contract entered into on or after January 1, 1998, with the Commissioner of
Corporations pursuant to Section 1397.6 of the Health and Safety Code.

(5) Acts pursuant to a contract entered into on or after July 1, 2000, between the Director of the Department of
Managed Health Care and a state licensing board or committee, including, but not limited to, the Medical Board
of California, or pursuant to a contract entered into on or after July 1, 1999, with the Director of the Department
of Managed Health Care pursuant to Section 1397.6 of the Health and Safety Code.

(b) The immunities afforded by this section shall not affect the availability of any other privilege or immunity
which may be afforded under this part.  Nothing in this section shall be construed to alter the laws regarding the
confidentiality of medical records.

CREDIT(S)
(Added by Stats.1997, c. 139 (A.B.564), § 1.  Amended by Stats.1999, c. 525 (A.B.78), § 4; Stats.2000, c. 857
(A.B.2903), § 3.)

Historical Notes

Historical And Statutory Notes
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Stats.1999, c. 525 (A.B.78), established the Department of Managed Care, and amended provisions of

this section to conform to the establishment of that department and the transfer of responsibilities to
it.

Sections 1, 214, and 215 of Stats.1999, c. 525 (A.B.78), provide:
"SECTION 1.(a) The Legislature finds and declares that it is in the public interest that the administration

and enforcement of the Knox-Keene Health Care Service Plan Act of 1975, as amended, be
undertaken by a department of state government devoted exclusively to the licensing and regulation
of managed health care.

"(b) Therefore, it is the intent of the Legislature to transfer the administration of the Knox-Keene Health
Care Service Plan Act of 1975, as amended, from the Commissioner of Corporations of the
Department of Corporations to the Director of the Department of Managed Care established in the
Business, Transportation and Housing Agency."

"SEC. 214. This act shall become effective on January 1, 2000, and shall become operative on the date
that the Governor, by executive order, establishes the Department of Managed Care or July 1, 2000,
whichever occurs first.

"SEC. 215.(a) Subject to subdivision (b), any section of any act enacted by the Legislature during the
1999 calendar year that takes effect on or before January 1, 2000, and that amends, amends and
renumbers, adds, repeals and adds, or repeals a section that is amended, amended and renumbered,
repealed and added, or repealed by this act, shall prevail over this act, whether that act is enacted
prior to, or subsequent to, the enactment of this act.

"(b) Subdivision (a) shall not apply to any of the following provisions of this act:
"(1) Every provision of this act that amends any section of, adds any section to, or repeals and adds any

section of, the Health and Safety Code.
"(2) Sections 1618.5 and 4382 of the Business and Professions Code, as amended by this act.
"(3) Sections 43.98, 56.17, and 3296 of the Civil Code, as amended by this act.
"(4) Sections 10821 and 13408.5 of the Corporations Code, as amended by this act.
"(5) Sections 1322, 6253.4, 6254.5, 11552, 13975, 21661, 31696.1, 37615.1 of the Government Code, as

amended by this act, and Section 13975.2 of the Government Code, as added by this act.
"(6) Sections 740, 742.407, 1068, 1068.1, and 10856 of the Insurance Code, as amended by this act.
"(7) Section 830.3 of the Penal Code, as amended by this act."



Stats.2000, c. 857 (A.B.2903), changed statutory references from the Department of Managed Care to
the Department of Managed Health Care throughout the section.

Subordination of legislation by Stats.2000, c. 857 (A.B.2903), to other 2000 legislation, see Historical
and Statutory Notes under Business and Professions Code § 1618.5.

Changes in statutory references from the Department of Managed Care to the Department of Managed
Health Care, from the Advisory Committee on Managed Care to the Advisory Committee on
Managed Health Care, and from the Managed Care Fund to the Managed Health Care Fund by
Stats.2000, c. 857 (A.B.2903), see Historical and Statutory Notes under Business and Professions
Code § 1618.5.

Research References

Cross References

Contracts with independent medical review organizations, restrictions and requirements, see Health
and Safety Code § 1374.32.

Department of Managed Health Care, generally, see Health and Safety Code § 1341 et seq.
Life and disability insurance, contracts with independent medical review organizations, see

Insurance Code § 10169.2.

Law Review And Journal Commentaries

California's managed care reform moves to a new level.  Alexander S. Wylie, 31 McGeorge L.Rev.
534 (2000).
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Collateral References:

Witkin, Summary (9th ed) Torts §303G
Cal Jur 3d Heal Art §§14, 297

§ 43.99. Immunity from monetary liability; building and other inspectors; independent quality review of
plans, specifications or work on residential buildings under the State Housing Law; exceptions 

     •     Historical Notes     •     Research References

(a) There shall be no monetary liability on the part of, and no cause of action for damages shall arise against,
any person or other legal entity that is under contract with an applicant for a residential building permit to
provide independent quality review of the plans and specifications provided with the application in order to
determine compliance with all applicable requirements imposed pursuant to the State Housing Law (Part 1.5
(commencing with Section 17910) of Division 13 of the Health and Safety Code), or any rules or regulations
adopted pursuant to that law, or under contract with that applicant to provide independent quality review of the
work of improvement to determine compliance with these plans and specifications, if the person or other legal
entity meets the requirements of this section and one of the following applies:

(1) The person, or a person employed by any other legal entity, performing the work as described in this
subdivision, has completed not less than five years of verifiable experience in the appropriate field and has
obtained certification as a building inspector, combination inspector, or combination dwelling inspector from
the International Conference of Building Officials (ICBO) and has successfully passed the technical written
examination promulgated by ICBO for those certification categories.

(2) The person, or a person employed by any other legal entity, performing the work as described in this
subdivision, has completed not less than five years of verifiable experience in the appropriate field and is a



registered professional engineer, licensed general contractor, or a licensed architect rendering independent
quality review of the work of improvement or plan examination services within the scope of his or her
registration or licensure.

(3) The immunity provided under this section does not apply to any action initiated by the applicant who
retained the qualified person.

(4) A "qualified person" for purposes of this section means a person holding a valid certification as one of those
inspectors.

(b) Except for qualified persons, this section shall not relieve from, excuse, or lessen in any manner, the
responsibility or liability of any person, company, contractor, builder, developer, architect, engineer, designer,
or other individual or entity who develops, improves, owns, operates, or manages any residential building for
any damages to persons or property caused by construction or design defects.  The fact that an inspection by a
qualified person has taken place may not be introduced as evidence in a construction defect action, including
any reports or other items generated by the qualified person.  This subdivision shall not apply in any action
initiated by the applicant who retained the qualified person.

(c) Nothing in this section, as it relates to construction inspectors or plans examiners, shall be construed to alter
the requirements for licensure, or the jurisdiction, authority, or scope of practice, of architects pursuant to
Chapter 3 (commencing with Section 5500) of Division 3 of the Business and Professions Code, professional
engineers pursuant to Chapter 7 (commencing with Section 6700) of Division 3 of the Business and Professions
Code, or general contractors pursuant to Chapter 9 (commencing with Section 7000) of Division 3 of the
Business and Professions Code.

(d) Nothing in this section shall be construed to alter the immunity of employees of the Department of Housing
and Community Development under the Tort Claims Act (Division 3.6 (commencing with Section 810) of Title
1 of the Government Code) when acting pursuant to Section 17965 of the Health and Safety Code.

(e) The qualifying person shall engage in no other construction, design, planning, supervision, or activities of
any kind on the work of improvement, nor provide quality review services for any other party on the work of
improvement.

(f) The qualifying person, or other legal entity, shall maintain professional errors and omissions insurance
coverage in an amount not less than two million dollars ($2,000,000).

(g) The immunity provided by subdivision (a) does not inure to the benefit of the qualified person for damages
caused to the applicant solely by the negligence or willful misconduct of the qualified person resulting from the
provision of services under the contract with the applicant.

CREDIT(S)
(Added by Stats.2002, c. 722 (S.B.800), § 2.)

Historical Notes

Historical And Statutory Notes

2007 Main Volume
Section 1 of Stats.2002, c. 722 (S.B.800), provides:
"SECTION 1. The Legislature finds and declares, as follows:
"(a) The California system for the administration of civil justice is one of the fairest in the world, but

certain procedures and standards should be amended to ensure fairness to all parties.
"(b) The prompt and fair resolution of construction defect claims is in the interest of consumers,

homeowners, and the builders of homes, and is vital to the state's continuing growth and vitality.
However, under current procedures and standards, homeowners and builders alike are not



afforded the opportunity for quick and fair resolution of claims.  Both need clear standards and
mechanisms for the prompt resolution of claims.

"(c) It is the intent of the Legislature that this act improve the procedures for the administration of
civil justice, including standards and procedures for early disposition of construction defects."

The Senate Daily Journal for the 2001-2002 Regular Session, page 6086, contained the following letter
dated August 29, 2002, from Senator John Burton regarding the intent of Stats.2002, c. 722
(S.B.800):

"Dear Greg:
"There has been a request for clarification of Section 896(g)(3)(E) of SB 800.  Under that section, if a

homeowner brings a claim solely for a defect in a manufactured product and the homeowner
includes the builder in the claim, the right to repair provisions apply to the claim against the builder.
Otherwise, the statute does not apply in any action seeking recovery solely for a defect in a
manufactured product located within or adjacent to a structure.

"Peace and Friendship,
"JOHN BURTON
"President pro Tempore"

Research References

Cross References

Construction defects, original construction intended to be sold as an individual dwelling unit, actions
to recover for damages, see Civil Code § 900 et seq.
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§ 44. Defamation 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Defamation is effected by either of the following:

(a) Libel.

(b) Slander.

CREDIT(S)
(Enacted 1872.  Amended by Stats.1980, c. 676, § 39.)

Historical Notes

Historical And Statutory Notes

2007 Main Volume
The 1980 amendment substituted in the introductory phrase "effected by either of the following" for

"affected by"; substituted the designations "(a)" and "(b)" for "1." and "2."; and substituted a period
for a semicolon at the end of subd.(a).

Research References

Constitutional Provisions

2007 Main Volume



Const. Art. 1, § 2, defines the rights of freedom of speech and of the press and provides for abuses of
such rights.

Cross References

Defamation by radio, see Civil Code § 48.5.
Slander, false and unprivileged publications which constitute, see Civil Code § 46.
Slander by radio broadcast, see Civil Code § 48a.
Uniform Single Publication Act, see Civil Code § 3425.1 et seq.

Law Review And Journal Commentaries

Aftermath of Herbert v. Lando: Will lower courts create another qualified newsman's privilege?
(1980) 10 Golden Gate U.L.Rev. 691.

Choice of law in multi-state libel and the single publication rule. (1950) 24 S.Cal.L.Rev. 103.
Constitutional right to defame.  Irwin O. Spiegel (1965) 40 Los Angeles B.Bull. 613.
Defamation,

Absolute privilege for defamatory pleadings barring malicious prosecution action. (1952) 5
Stan.L.Rev. 151.

Defamation and inducing breach of contract. (1943) 17 S.Cal.L.Rev. 74.
Defamation and privacy. (1971) 23 Stan.L.Rev. 547.
Defamation and the First Amendment — Gertz v. Robert Welch, Inc.: One step forward, two steps

back. (1975) 2 Pepp.L.Rev. 383.
Defamation by implication.  Irwin O. Spiegel.  29 S.Cal.L.Rev. 306.
Free speech and liability for defamation of public officials. (1965) 12 UCLA L.Rev. 1420.
Gertz case: Unbalancing media rights and reputational interests. (1975) 2 W.St.U.L.Rev. 227.
Gertz v. Robert Welch, Inc. and its effect on California defamation law. (1975) 6 Pac.L.J. 565.
Media defamation cases: New standards. (1975) 12 Cal.W.L.Rev. 172.
Right of brother to sue for defamation of deceased relative. (1922) 10 Cal.L.Rev. 362.
Summary judgments in defamation cases. (1980) 14 U.S.F.L.Rev. 77.

Distinction between libel and slander. (1933) 6 S.Cal.L.Rev. 253.
Distinction between public figures and private defamation plaintiffs applied to relatives of public

persons. (1976) 49 S.Cal.L.Rev. 1131.
Documentaries, docudramas and dramatic license: Crossing the legal minefield, Roger L. Armstrong

and Mark S. Lee, 8 Sw.J.L. & Trade Am. 21 (2001).
Effect of a hidden defamatory meaning in libel and slander cases. (1947) 35 Cal.L.Rev. 462.
End of libel in labor cases?  Harry L. Browne and Howard F. Sachs (1976) 62 A.B.A.J. 456.
Group defamation and individual actions: New look at an old rule. (1983) 71 Cal.L.Rev. 1532.
Group libel,

Individual recovery for group libel. (1953) 41 Cal.L.Rev. 144.
Right of action by member of group allegedly defamed. (1940) 29 Cal.L.Rev. 83.
Rights of a member of a class which has been defamed to an action for the defamation. (1951) 24

S.Cal.L.Rev. 213.
Invasion of the right of privacy, publication for gain or profit as a ground for relief, necessity of

defamatory invasion. (1953) 26 S.Cal.L.Rev. 311.
Libel and slander. (1945) 19 S.Cal.L.Rev. 119.
Libel per se in California and the other states.  Charles E. Carpenter (1944) 17 S.Cal.L.Rev. 347.

See "Conclusion" of the author quoted under Law Review Commentaries, § 45.
Nonmedia figure and strict liability in California. (1984) 18 U.S.F.L.Rev. 253.
Nonphysical torts and workmen's compensation.  Arthur Larson (1975) 12 Cal.W.L.Rev. 1.
Public figures and the passage of time: Scottsboro revisited in Street v. National Broadcasting

Co.(1982) 34 Stan.L.Rev. 901.
Public figures precluded from recovering punitive damages when liability is founded on actual



malice. (1975) 2 W.St.U.L.Rev. 305.
Publication by employees of telegraph company. (1953) 4 Hastings L.J. 202.
Public/private figure distinction. (1979) 13 Loy.L.A.L.Rev. 179.
Summary judgment and the actual malice controversy in constitutional defamation cases.  Martin B.

Louis (1984) 57 S.Cal.L.Rev. 707.
Truth: Right of privacy versus freedom of press. (1976) 7 Golden Gate U.L.Rev. 113.
2007 Main Volume

United States Supreme Court

Credit reports, defamation, presumed and punitive damages, see Dun & Bradstreet, Inc. v.
Greenmoss Builders, Inc., 1985, 105 S.Ct. 2939, 472 U.S. 749, 86 L.Ed.2d 593.

Collateral References:

Witkin, Summary (9th ed) Torts §471
The Rutter Group, Enforcing Judgements and Debts (Ahart) §2:372
B-W Cal Civil Practice: Business Litigation §55:29
B-W Cal Civil Practice: Employment Litigation §6:27
B-W Cal Civil Practice: Torts §21:2
 Cal Digest of Official Reports 3d Series, Libel and Slander §2.
 Am Jur 2d Libel and Slander §§1 et seq.
Who is "public figure" in the light of Gertz v Robert Welch, Inc. (1974) 418 US 323, 41 L Ed 2d

789, 94 S Ct 2997.  75 ALR3d 616.
Labor union's liability to member for defamation.  100 ALR3d 546.
Proof of injury to reputation as prerequisite to recovery of damages in defamation

action—Post-Gertz cases.  36 ALR4th 807.
Criticism or disparagement of character, competence, or conduct of candidate for office as

defamation.  37 ALR4th 1088.
Excessiveness or inadequacy of compensatory damages for defamation.  49 ALR4th 1158.
Defamation: Who is "libel-proof".  50 ALR4th 1257.
Libel and slander: Defamation by cartoon.  52 ALR4th 424.
Libel and slander: Defamation by photograph.  52 ALR4th 488.
Defamation of class or group as actionable by individual member.  52 ALR4th 618.
Libel and slander: Defamation by question.  53 ALR4th 450.
Libel and slander: sufficiency of identification of allegedly defamed party.  54 ALR4th 746.
Defamation of professional athlete or sports figure.  54 ALR4th 869.
Imputation of criminal, abnormal, or otherwise offensive sexual attitude or behavior as

defamation—post-New York Times cases.  57 ALR4th 404.
Libel or slander: Defamation by statement made in jest.  57 ALR4th 520.
Defamation: Designation as scab.  65 ALR4th 1000.

Notes Of Decisions

Actionable statements 17
Actions, preemption of 13
Actual malice 4.5
Assignment of actions 18
Bar Associations, opinions 11
Burden of proof and presumptions 21
Considerations 4
Construction and application 2
Construction of language 3



Construction with other laws 2.5
Defamatory 6
Defenses, substantial truth 19
Defenses, truth 20
Distributors 9
Elements 4
Evidence 22
Fact questions 15
Factors 4
Injunctions 13.5
Jury questions 15
Law questions 14
Limitation of actions 16
Limited purpose public figures 5
Media defendants 5.5
Opinions 10, 11

Opinions - In general 10
Opinions - Bar Associations 11

Pleadings 16.5
Preemption of actions 13
Presumptions and burden of proof 21
Publication 7
Questions for jury 15
Questions of law 14
Repetition and republication 8
Special motion to strike 23
Statements actionable 17
Statute of limitations 16
Substantial truth as defense 19
Test 4
Trade libel distinguished 12
Truth as defense 20
Validity 1

Actions for libel and slander, generally, see Notes of Decisions under Civil Code §§ 45, 45a and 46.
1. Validity

Libel and slander act, Stats.1871-72, p. 533, was not unconstitutional. Carpenter v. Ashley (App. 1911) 16
Cal.App. 302, 116 P. 983. Libel And Slander  1.5

2. Construction and application

Under California law, defamation is an invasion of the interest in reputation. Anthoine v. North Cent. Counties
Consortium, E.D.Cal.2008, 571 F.Supp.2d 1173, as amended. Libel And Slander  1

Defamation is an invasion of the interest in reputation. Gilbert v. Sykes (App. 3 Dist. 2007) 53 Cal.Rptr.3d 752,
147 Cal.App.4th 13. Libel And Slander  1

Cause of action based on humiliating conduct may be included within defamatory torts of libel and slander
concerning false and unprivileged utterance or publication which tends to injure plaintiff in his personal or
professional reputation. American Motorists Ins. Co. v. Allied-Sysco Food Services, Inc.(App. 1 Dist. 1993) 24
Cal.Rptr.2d 106, 19 Cal.App.4th 1342. Libel And Slander  1



False statements by school trustees to newspaper reporters and public to effect that school superintendent had
suppressed facts from board, had tampered with board minutes, had received "kickbacks" from employees,
engaged in "shady dealings" and "cleaned up" on business transactions involving district would be defamatory
within §§ 45 and 46, and trustees would not be within rule granting immunity for discretionary acts. Lipman v.
Brisbane Elementary School District (1961) 11 Cal.Rptr. 97, 55 Cal.2d 224, 359 P.2d 465. Libel And Slander

 10(3); Schools  62

2.5. Construction with other laws

Journalist's omission of newspaper publisher's explanation for its actions from article in which journalist
truthfully asserted that publisher "killed" an article about its editor's drunk driving sentence did not render
journalist's article false, as required for libel, and thus did not support trial court's lifting of the ban on discovery
while anti-strategic lawsuit against public participation (SLAPP) motion was pending to permit discovery into
whether journalist acted with malice in omitting explanation. Paterno v. Superior Court (App. 4 Dist. 2008) 78
Cal.Rptr.3d 244, 163 Cal.App.4th 1342. Pretrial Procedure  25

Magazine journalist's report that newspaper publisher "dropped" its request for temporary restraining order
against a former editor was absolutely privileged as a fair report of a statement made in an official judicial
proceeding, and thus did not support trial court's lifting of the ban on discovery while anti-strategic lawsuit
against public participation (SLAPP) motion was pending in publisher's libel action to permit discovery into
whether journalist acted with malice in her reporting, even though journalist omitted the fact that publisher was
forced to dismiss complaint because it lost standing when the allegedly threatened employee left its employ.
Paterno v. Superior Court (App. 4 Dist. 2008) 78 Cal.Rptr.3d 244, 163 Cal.App.4th 1342. Pretrial Procedure

 25

Magazine journalist's omission of newspaper publisher's explanation for its actions from article in which
journalist truthfully asserted that newspaper publisher "dropped" its request for temporary restraining order
against a former editor did not render journalist's article false, as required for libel, and thus did not support trial
court's lifting of the ban on discovery while anti-strategic lawsuit against public participation (SLAPP) motion
was pending to permit discovery into whether journalist acted with malice in omitting explanation. Paterno v.
Superior Court (App. 4 Dist. 2008) 78 Cal.Rptr.3d 244, 163 Cal.App.4th 1342. Pretrial Procedure  25

Magazine article reporting that former newspaper employees said their publisher "slashed" their employee
benefits and overtime pay was protected under the First Amendment, and thus did not support trial court's
lifting of the ban on discovery in libel action while anti-strategic lawsuit against public participation (SLAPP)
motion was pending to permit discovery into whether journalist acted with malice in her reporting, since article
described the perspective of one side of a controversy. Paterno v. Superior Court (App. 4 Dist. 2008) 78
Cal.Rptr.3d 244, 163 Cal.App.4th 1342. Pretrial Procedure  25

Newspaper employees' statements that their publisher "slashed" their employee benefits and overtime pay were
not provably false as required for libel, and thus their publication in magazine article did not support trial court's
lifting of the ban on discovery while anti-strategic lawsuit against public participation (SLAPP) motion was
pending to permit discovery into whether magazine journalist acted with malice in reporting the statements;
whether improvements in certain benefits outweighed termination of newspaper's 401(k) program, as publisher
claimed, was a matter of opinion. Paterno v. Superior Court (App. 4 Dist. 2008) 78 Cal.Rptr.3d 244, 163
Cal.App.4th 1342. Pretrial Procedure  25

Evidence that subscribers to analytic reports on publicly traded companies initiated negative campaign against
online retailer and was in regular contact with publisher of reports that contained allegedly false statements
about retailer established prima facie case that subscribers played responsible part in publications of reports, so
as to allow retailer to overcome subscribers' motion to strike retailer's defamation complaint under anti-SLAPP
(strategic lawsuit against public participation) statute. Overstock.com, Inc. v. Gradient Analytics, Inc.(App. 1
Dist. 2007) 61 Cal.Rptr.3d 29, 151 Cal.App.4th 688, rehearing denied, review denied. Pleading  360

In the context of opposing a motion to strike under anti-SLAPP (strategic lawsuit against public participation)



statute, a limited public figure who sues for defamation must establish a probability that he or she can produce
clear and convincing evidence that allegedly defamatory statements were made with knowledge of their falsity
or with reckless disregard of their truth or falsity. Overstock.com, Inc. v. Gradient Analytics, Inc.(App. 1 Dist.
2007) 61 Cal.Rptr.3d 29, 151 Cal.App.4th 688, rehearing denied, review denied. Pleading  358; Pleading

 360

3. Construction of language

Alleged defamatory language must be construed as a whole. Lyon v. Fairweather (1923) 218 P. 477, 63
Cal.App. 194; Stevens v. Storke (1923) 216 P. 371, 191 Cal. 329; Jimeno v. Commonwealth Home Builders
(1920) 191 P. 64, 47 Cal.App. 660: Van Vactor v. Walkup (1873) 46 Cal. 124.

The use of interrogative language, rather than assertive language, does not alone entitle statements to
constitutional protection where they otherwise can be understood as implying defamatory fact. Overstock.com,
Inc. v. Gradient Analytics, Inc.(App. 1 Dist. 2007) 61 Cal.Rptr.3d 29, 151 Cal.App.4th 688, rehearing denied,
review denied. Libel And Slander  6(1)

Merely couching an assertion of a defamatory fact in cautionary language such as "apparently" or "some
sources say" or even putting it in the form of a question, does not necessarily defuse the impression that the
speaker is communicating an actual fact. Overstock.com, Inc. v. Gradient Analytics, Inc.(App. 1 Dist. 2007) 61
Cal.Rptr.3d 29, 151 Cal.App.4th 688, rehearing denied, review denied. Libel And Slander  6(1)

Statements do not imply a provably false factual assertion, and thus cannot form the basis of a defamation
action if they cannot reasonably be interpreted as stating actual facts about an individual. Seelig v. Infinity
Broadcasting Corp.(App. 1 Dist. 2002) 119 Cal.Rptr.2d 108, 97 Cal.App.4th 798, review withdrawn. Libel And
Slander  6(1); Libel And Slander  22

4. Elements

There is no categorical exemption of opinion from defamation law, under California law, but if in context no
reasonable person would interpret the challenged statement to be conveying a false factual imputation, then the
First Amendment protects the speech from liability. Manufactured Home Communities, Inc. v. County of San
Diego, C.A.9 (Cal.)2008, 2008 WL 600974, for additional opinion, see 269 Fed.Appx. 627, 2008 WL 630075.
Libel And Slander  6(1)

Under California law, defamation involves the intentional publication of a statement of fact that is false,
unprivileged, and has a natural tendency to injure or which causes special damage. Family Home and Finance
Center, Inc. v. Federal Home Loan Mortg. Corp., C.A.9 (Cal.)2008, 525 F.3d 822. Libel And Slander  1

Under California law, tort of defamation involves the intentional publication of a statement of fact which is
false, unprivileged, and has a natural tendency to injure or which causes special damage. Anthoine v. North
Cent. Counties Consortium, E.D.Cal.2008, 571 F.Supp.2d 1173, as amended. Libel And Slander  1

The tort of defamation involves (1) a publication that is (2) false, (3) defamatory, and (4) unprivileged, and that
(5) has a natural tendency to injure or that causes special damage. Taus v. Loftus (2007) 54 Cal.Rptr.3d 775, 40
Cal.4th 683, 151 P.3d 1185. Libel And Slander  1

The tort of defamation involves the intentional publication of a statement of fact which is false, unprivileged,
and has a natural tendency to injure or which causes special damage. Gilbert v. Sykes (App. 3 Dist. 2007) 53
Cal.Rptr.3d 752, 147 Cal.App.4th 13. Libel And Slander  1

There can be no recovery for defamation without a falsehood. Gilbert v. Sykes (App. 3 Dist. 2007) 53
Cal.Rptr.3d 752, 147 Cal.App.4th 13. Libel And Slander  30

To state a defamation claim that survives a First Amendment challenge, plaintiff must present evidence of a
statement of fact that is provably false. Gilbert v. Sykes (App. 3 Dist. 2007) 53 Cal.Rptr.3d 752, 147



Cal.App.4th 13. Constitutional Law  2161

Statements cannot form the basis of a defamation action if they cannot reasonably be interpreted as stating
actual facts about an individual. Gilbert v. Sykes (App. 3 Dist. 2007) 53 Cal.Rptr.3d 752, 147 Cal.App.4th 13.
Libel And Slander  6(1)

Plastic surgeon's allegation that patient's Web site, created to relate her experience with surgeon, misstated the
content of communications between patient and surgeon relating to the procedures performed by surgeon, was
far too vague and amorphous to support a cause of action for defamation. Gilbert v. Sykes (App. 3 Dist. 2007)
53 Cal.Rptr.3d 752, 147 Cal.App.4th 13. Libel And Slander  80

Defamation requires the intentional publication of a false and unprivileged statement of fact. Mann v. Quality
Old Time Service, Inc.(App. 4 Dist. 2004) 15 Cal.Rptr.3d 215, 120 Cal.App.4th 90, on remand 2005 WL
4927043. Libel And Slander  1

There can be no recovery for defamation without a falsehood; thus, to state a defamation claim that survives a
First Amendment challenge, plaintiff must present evidence of a statement of fact that is provably false. Seelig
v. Infinity Broadcasting Corp.(App. 1 Dist. 2002) 119 Cal.Rptr.2d 108, 97 Cal.App.4th 798, review withdrawn.
Constitutional Law  2161; Libel And Slander  30

The dispositive question, for purposes of a defamation claim, is whether a reasonable trier of fact could
conclude that the published statements imply a provably false factual assertion. Seelig v. Infinity Broadcasting
Corp.(App. 1 Dist. 2002) 119 Cal.Rptr.2d 108, 97 Cal.App.4th 798, review withdrawn. Libel And Slander 
6(1); Libel And Slander  30

To ascertain whether statements in question are provably false factual assertions, and thus, survive First
Amendment challenge for purposes of a defamation claim, courts consider the totality of the circumstances,
such as the language of the statement, and the context in which the statement was made; such contextual
analysis demands that the courts look at the nature and full content of the communication and to the knowledge
and understanding of the audience to whom the publication was directed. Seelig v. Infinity Broadcasting
Corp.(App. 1 Dist. 2002) 119 Cal.Rptr.2d 108, 97 Cal.App.4th 798, review withdrawn. Constitutional Law 
2161

Two forms of defamation are slander or libel; "slander" requires an oral utterance while "libel" requires a
publication. Joel v. Valley Surgical Center (App. 1 Dist. 1998) 80 Cal.Rptr.2d 247, 68 Cal.App.4th 360. Libel
And Slander  24; Libel And Slander  25

4.5. Actual malice

In defamation actions requiring a showing of actual malice, courts will not infer actual malice solely from
evidence of ill will, personal spite, or bad motive. Overstock.com, Inc. v. Gradient Analytics, Inc.(App. 1 Dist.
2007) 61 Cal.Rptr.3d 29, 151 Cal.App.4th 688, rehearing denied, review denied. Libel And Slander  101(4)

For defamation actions, actual malice may be proved by circumstantial or direct evidence. Overstock.com, Inc.
v. Gradient Analytics, Inc.(App. 1 Dist. 2007) 61 Cal.Rptr.3d 29, 151 Cal.App.4th 688, rehearing denied,
review denied. Libel And Slander  112(2)

5. Limited purpose public figures

Prominent plastic surgeon who claimed patient defamed him on her Web site was "limited purpose public
figure" or "vortex public figure" required to show patient's actual malice to prevail on his defamation claim;
relative merits of plastic surgery were focus of widespread public interest, and surgeon thrust himself into
controversy by advertising, appearing on television, and writing articles in favor of cosmetic surgery. Gilbert v.
Sykes (App. 3 Dist. 2007) 53 Cal.Rptr.3d 752, 147 Cal.App.4th 13. Libel And Slander  48(1)

To characterize plaintiff claiming defamation as limited purpose public figure, first, there must be public
controversy, second, plaintiff must have undertaken some voluntary act through which he or she sought to



influence resolution of public issue, i.e., attempted to thrust himself or herself into public eye, and third, alleged
defamation must be germane to plaintiff's participation in controversy. Gilbert v. Sykes (App. 3 Dist. 2007) 53
Cal.Rptr.3d 752, 147 Cal.App.4th 13. Libel And Slander  48(1)

To show that a defamation plaintiff is a limited purpose public figure, it is not necessary to show that plaintiff
actually achieved prominence in public debate; it is sufficient that he attempted to thrust himself into the public
eye or to influence a public decision. Gilbert v. Sykes (App. 3 Dist. 2007) 53 Cal.Rptr.3d 752, 147 Cal.App.4th
13. Libel And Slander  48(1)

To show that prominent plastic surgeon who claimed patient defamed him on her Web site was "limited purpose
public figure" it was required only to show that surgeon had injected himself into public debate about topic that
concerned substantial number of people; there was no requirement of preexisting public controversy regarding
procedures surgeon performed on this patient. Gilbert v. Sykes (App. 3 Dist. 2007) 53 Cal.Rptr.3d 752, 147
Cal.App.4th 13. Libel And Slander  48(1)

5.5. Media defendants

Defamation liability for media defendants arises from calculated falsehoods, not from their failure to achieve
some undefined level of objectivity. Paterno v. Superior Court (App. 4 Dist. 2008) 78 Cal.Rptr.3d 244, 163
Cal.App.4th 1342. Libel And Slander  51(5)

6. Defamatory

A statement is not "defamatory" unless it can reasonably be viewed as declaring or implying a provably false
factual assertion, and it is apparent from the context and tenor of the statement that the speaker seriously is
maintaining an assertion of actual fact. Carver v. Bonds (App. 1 Dist. 2005) 37 Cal.Rptr.3d 480, 135
Cal.App.4th 328. Libel And Slander  6(1); Libel And Slander  19

7. Publication

Former employee of consortium created by several counties for purpose of providing state and federal funds to
agencies providing job training services to businesses and job seekers failed to demonstrate that he was
"strongly compelled" to publish allegedly defamatory statements pertaining to his termination, as would impute,
for defamation purposes, publication to consortium under California law; employee did not show that
consortium ever gave him negative job reference, or that he had reason to believe they would do so. Anthoine v.
North Cent. Counties Consortium, E.D.Cal.2008, 571 F.Supp.2d 1173, as amended. Libel And Slander 
26.1

Under California law, publication to a single individual is sufficient to satisfy publication element of a
defamation claim. Anthoine v. North Cent. Counties Consortium, E.D.Cal.2008, 571 F.Supp.2d 1173, as
amended. Libel And Slander  23.1

"Publication," which may be written or oral, is defined under California law pertaining to defamation as a
communication to some third person who understands both the defamatory meaning of the statement and its
application to the person to whom reference is made. Anthoine v. North Cent. Counties Consortium,
E.D.Cal.2008, 571 F.Supp.2d 1173, as amended. Libel And Slander  23.1

Under California law, proof that a defamation defendant actually made a statement to someone is critical for
liability to attach. Quon v. Arch Wireless Operating Co., Inc., C.D.Cal.2006, 445 F.Supp.2d 1116, affirmed in
part, reversed in part 529 F.3d 892. Libel And Slander  20.1; Libel And Slander  23.1

Under California law, for a defamation claim to be made there must be the intentional publication of a statement
of fact that is false, unprivileged, and has a natural tendency to injure or which causes special damages. Quon v.
Arch Wireless Operating Co., Inc., C.D.Cal.2006, 445 F.Supp.2d 1116, affirmed in part, reversed in part 529
F.3d 892. Libel And Slander  1

"Publication," for purposes of defamation claim under California law, means communication to third person



who understands defamatory meaning of statement and its application to person to whom reference is made.
Arikat v. JP Morgan Chase & Co., N.D.Cal.2006, 430 F.Supp.2d 1013. Libel And Slander  23.1

Sending fax that allegedly defamed attorney to attention of attorney's daughter, at office of insurance business
operated by attorney's family, was not a "publication," as required for libel, where attorney's niece told
employees of school that sent fax that daughter was responsible for daily activities in office and worked closely
with attorney; school could reasonably have believed, based on niece's statements and attorney's previous
involvement in dispute with school, that sending fax to the attention of daughter was equivalent to sending fax
to attorney. Martinelli v. International House USA (App. 2 Dist. 2008) 75 Cal.Rptr.3d 186, 161 Cal.App.4th
1332, review denied. Libel And Slander  25

Sending fax that allegedly defamed attorney to attorney's office fax number was not a "publication," as required
for libel, even though fax was read by attorney's daughter; by sending letter disputing allegation of wrongdoing
on letterhead bearing her general law office fax number, attorney invited return correspondence to her fax
number. Martinelli v. International House USA (App. 2 Dist. 2008) 75 Cal.Rptr.3d 186, 161 Cal.App.4th 1332,
review denied. Libel And Slander  25

Nonactionable communications do not expose the speaker to liability for defamation merely because the
speaker uses means making them more likely to reach a greater number of recipients. Gilbert v. Sykes (App. 3
Dist. 2007) 53 Cal.Rptr.3d 752, 147 Cal.App.4th 13. Libel And Slander  6(1)

"Publication" is a necessary element of all defamation claims, and includes every repetition and distribution of a
defamatory statement. Barrett v. Rosenthal (2006) 51 Cal.Rptr.3d 55, 40 Cal.4th 33, 146 P.3d 510. Libel And
Slander  23.1; Libel And Slander  26.1

With respect to the statute of limitations for defamation under the "single-publication rule," which holds that for
any single edition of a newspaper or book, there is but a single potential action for a defamatory statement
contained in the newspaper or book, no matter how many copies of the newspaper or the book were distributed,
publication generally occurs on the first general distribution of the publication to the public, regardless when
the plaintiff secured a copy or became aware of the publication. Shively v. Bozanich (2003) 7 Cal.Rptr.3d 576,
31 Cal.4th 1230, 80 P.3d 676, as modified. Limitation Of Actions  55(1); Limitation Of Actions  95(6)

In general, the repetition by a new party of another person's earlier defamatory remark also gives rise to a
separate cause of action for defamation against the original defamer, when the repetition was reasonably
foreseeable; it is the foreseeable subsequent repetition of the remark that constitutes publication and an
actionable wrong in this situation, even though it is the original author of the remark who is being held
accountable. Shively v. Bozanich (2003) 7 Cal.Rptr.3d 576, 31 Cal.4th 1230, 80 P.3d 676, as modified. Libel
And Slander  28

The rule that each publication of a defamatory statement gives rise to a new cause of action for defamation
applies when a person who heard, read, or saw the original defamatory remark repeats the remark to others.
Shively v. Bozanich (2003) 7 Cal.Rptr.3d 576, 31 Cal.4th 1230, 80 P.3d 676, as modified. Libel And Slander

 28

The rule that each publication of a defamatory statement gives rise to a new cause of action for defamation
applies when the original defamer repeats or recirculates his or her original remarks to a new audience. Shively
v. Bozanich (2003) 7 Cal.Rptr.3d 576, 31 Cal.4th 1230, 80 P.3d 676, as modified. Libel And Slander  27

Each publication of a defamatory statement ordinarily gives rise to a new cause of action for defamation.
Shively v. Bozanich (2003) 7 Cal.Rptr.3d 576, 31 Cal.4th 1230, 80 P.3d 676, as modified. Libel And Slander

 26.1

One of the elements of the tort of defamation is "publication"; in general, each time the defamatory statement is
communicated to a third person who understands its defamatory meaning as applied to the plaintiff, the
statement is said to have been "published," although a written dissemination, as suggested by the common
meaning of that term, is not required. Shively v. Bozanich (2003) 7 Cal.Rptr.3d 576, 31 Cal.4th 1230, 80 P.3d



676, as modified. Libel And Slander  23.1; Libel And Slander  26.1

8. Repetition and republication

Under California law, there is an exception to rule that when a defamed person voluntarily repeats a libelous
communication to others, the originator of the defamatory statement generally is not liable for any ensuing
damage, where originator has reason to believe that person defamed will be under a strong compulsion to
disclose contents of defamatory statement to a third person; a strong compulsion may exist when a job seeker
must tell a prospective employer the reasons he was terminated in order to explain away a negative job
reference from his former employer. Anthoine v. North Cent. Counties Consortium, E.D.Cal.2008, 571
F.Supp.2d 1173, as amended. Libel And Slander  23.1

Under California law, when a defamed person voluntarily repeats a libelous communication to others, the
originator of the defamatory statement generally is not liable for any ensuing damage. Anthoine v. North Cent.
Counties Consortium, E.D.Cal.2008, 571 F.Supp.2d 1173, as amended. Libel And Slander  26.1

A republisher is deemed to have adopted statements that are defamatory. Carver v. Bonds (App. 1 Dist. 2005)
37 Cal.Rptr.3d 480, 135 Cal.App.4th 328. Libel And Slander  26.1

9. Distributors

"Primary publishers," such as book, newspaper, or magazine publishers, are liable for common law defamation
on the same basis as authors, but book sellers, news vendors, or other "distributors" may be held liable only if
they knew or had reason to know of a publication's defamatory content. Barrett v. Rosenthal (2006) 51
Cal.Rptr.3d 55, 40 Cal.4th 33, 146 P.3d 510. Libel And Slander  28

Distributors are liable for defamation not merely upon receiving notice from a third party, but also if they
independently knew or had reason to know of the defamatory statement. Barrett v. Rosenthal (2006) 51
Cal.Rptr.3d 55, 40 Cal.4th 33, 146 P.3d 510. Libel And Slander  28

10. Opinions — In general

Under the First Amendment, opinions that present only an individual's personal conclusions and do not imply a
provably false assertion of fact are nonactionable as defamation. Paterno v. Superior Court (App. 4 Dist. 2008)
78 Cal.Rptr.3d 244, 163 Cal.App.4th 1342. Constitutional Law  2165

Even where the speaker states facts upon which he or she bases an opinion, if the facts are incorrect or
incomplete, or if the speaker's assessment of them is erroneous, the statement can still imply an actionable
defamatory statement. Overstock.com, Inc. v. Gradient Analytics, Inc.(App. 1 Dist. 2007) 61 Cal.Rptr.3d 29,
151 Cal.App.4th 688, rehearing denied, review denied. Libel And Slander  22

School district superintendent's reported statements that (1) high school needed "stronger leadership," (2) high
school principal's retirement plans that did not "fit with the district's needs," and (3) principal's "handling of the
recent violence" at school had "accelerated a decision to replace" principal were all protected opinions, rather
than actionable defamation. Morrow v. Los Angeles Unified School Dist.(App. 2 Dist. 2007) 57 Cal.Rptr.3d
885, 149 Cal.App.4th 1424. Libel And Slander  9(5)

A statement of opinion may still be actionable if it implies the allegation of undisclosed defamatory facts as the
basis for the opinion. Morrow v. Los Angeles Unified School Dist.(App. 2 Dist. 2007) 57 Cal.Rptr.3d 885, 149
Cal.App.4th 1424. Libel And Slander  6(1)

To be actionable, a defamatory statement must contain a false statement of fact, rather than opinion. Morrow v.
Los Angeles Unified School Dist.(App. 2 Dist. 2007) 57 Cal.Rptr.3d 885, 149 Cal.App.4th 1424. Libel And
Slander  6(1)

No categorical exception from defamation liability for expressions of opinion exists under California law. Kahn
v. Bower (App. 1 Dist. 1991) 284 Cal.Rptr. 244, 232 Cal.App.3d 1599, rehearing denied and modified, review



denied. Libel And Slander  6(1)

Statement by chairman of unincorporated association that someone on city planning commission was being
"bought," which was based on pattern of voting on planning commission from one meeting to the next,
constituted a statement of opinion and therefore was protected by the First Amendment (U.S.C.A.
Const.Amend. 1), and was not defamatory. Carr v. Warden (App. 1 Dist. 1984) 206 Cal.Rptr. 162, 159
Cal.App.3d 1166. Constitutional Law  2168; Libel And Slander  10(1)

11.  —  —  Bar Associations, opinions

Publication by local bar association of collective opinion of committee on judicial evaluations, which had right
to express its views, like everyone else, on who was or was not qualified for judicial office, that attorney
seeking office of superior court judge was not qualified for that position was nonlibelous as matter of law.
Botos v. Los Angeles County Bar Ass'n (App. 2 Dist. 1984) 199 Cal.Rptr. 236, 151 Cal.App.3d 1083. Libel
And Slander  48(3)

12. Trade libel distinguished

Under California law, both trade libel and slander of title concern damage to property, not reputation. Lindsey
v. Admiral Ins. Co., N.D.Cal.1992, 804 F.Supp. 47. Libel And Slander  130

Although trade libel bears similarity to a defamation claim, the two causes of action are not identical; whereas
defamation concerns injury to the reputation of a person or business, trade libel involves false disparagement of
the quality of goods or services. Mann v. Quality Old Time Service, Inc.(App. 4 Dist. 2006) 42 Cal.Rptr.3d
607, 139 Cal.App.4th 328, on remand 2006 WL 3479746. Libel And Slander  130

13. Preemption of actions

Airline flight attendant's defamation claims against airline were preempted by federal law under the Railway
Labor Act [45 U.S.C.A. § 151 et seq.], which governs employment relationship between airlines engaged in
interstate commerce and their employees, where attendant's claims were inextricably tied to procedures set forth
in the collective bargaining agreement, despite attendant's claim that she had no adequate remedy for emotional
and physical distress under the collective bargaining agreement between airline and association of flight
attendants of which she was a member. Miller v. United Airlines, Inc.(App. 6 Dist. 1985) 220 Cal.Rptr. 684,
174 Cal.App.3d 878.

13.5. Injunctions

In determining whether an injunction restraining defamation may be issued, it is crucial to distinguish requests
for preventive relief prior to trial and post-trial remedies to prevent repetition of statements judicially
determined to be defamatory. Balboa Island Village Inn, Inc. v. Lemen (2007) 57 Cal.Rptr.3d 320, 40 Cal.4th
1141, 156 P.3d 339, as modified. Injunction  98(1); Injunction  138.75

The general rule that a defamation may not be enjoined does not apply in a circumstance in which an injunction
is issued to prevent a defendant from repeating statements that have been judicially determined to be
defamatory. Balboa Island Village Inn, Inc. v. Lemen (2007) 57 Cal.Rptr.3d 320, 40 Cal.4th 1141, 156 P.3d
339, as modified. Injunction  98(1)

14. Questions of law

Crucial question of whether challenged statements convey the requisite factual imputation to survive First
Amendment challenge for purposes of defamation claim is ordinarily a question of law for the court. Seelig v.
Infinity Broadcasting Corp.(App. 1 Dist. 2002) 119 Cal.Rptr.2d 108, 97 Cal.App.4th 798, review withdrawn.
Constitutional Law  963

15. Jury questions



Where a statement is susceptible of both an innocent and libelous meaning, it is for the jury in a defamation
action to decide how it was in fact understood. Carver v. Bonds (App. 1 Dist. 2005) 37 Cal.Rptr.3d 480, 135
Cal.App.4th 328. Libel And Slander  123(2)

16. Limitation of actions

Allegedly defamatory statement from employee's former manager to employee's new boss, which was made
within one year from time that employee filed state defamation action against former employer, was included in
the scope of the complaint, which asserted allegation of defamation as to statements that were made after a
certain date and "through the present," regardless of whether the statement was included as part of employee's
allegations regarding tolling of limitations. Burdette v. Carrier Corp.(App. 3 Dist. 2008) 71 Cal.Rptr.3d 185,
158 Cal.App.4th 1668, modified on denial of rehearing, review denied. Libel And Slander  100(7)

Discovery rule did not operate to postpone accrual of individual's otherwise time-barred defamation actions
against deputy district attorney, county, and former boyfriend following publication of a book that contained
allegedly defamatory statement by former boyfriend"s statement, originally published to deputy district attorney
and his wife and then repeated to author; equities allowing discovery rule to apply to hidden communications
did not apply to statement contained in book distributed to public, notwithstanding confidential nature of
private publications between the boyfriend, the district attorney, and the book's author. Shively v. Bozanich
(2003) 7 Cal.Rptr.3d 576, 31 Cal.4th 1230, 80 P.3d 676, as modified. Limitation Of Actions  95(6)

Individual plaintiff's defamation actions against deputy district attorney, county, and former boyfriend, filed
October 22, 1997, were time-barred by one-year statute of limitations and six-month period for claim against
public entity; first alleged defamation was published in 1994 when boyfriend published alleged defamatory to
district attorney, second alleged defamation was published before September of 1996 when district attorney
repeated statement to book author, and third alleged defamation occurred on October 21, 1996, when book
containing statement was published. Shively v. Bozanich (2003) 7 Cal.Rptr.3d 576, 31 Cal.4th 1230, 80 P.3d
676, as modified. Limitation Of Actions  55(1)

In a claim for defamation, as with other tort claims, the period of limitations commences when the cause of
action accrues, which for a claim of defamation is at the time the defamatory statement is published. Shively v.
Bozanich (2003) 7 Cal.Rptr.3d 576, 31 Cal.4th 1230, 80 P.3d 676, as modified. Limitation Of Actions 
55(1)

16.5. Pleadings

Transmission service franchisor that sued former franchisees, stemming from purported breach of license
agreement, alleged that franchisees made false representations regarding franchisor's business practices with
intent to cause injury, as required to state defamation claim under California law; complaint averred that
statements were made with intent to cause injury to franchisor's contractual relationships and overall business
reputation. Lee Myles Associates Corp. v. Paul Rubke Enterprises, Inc., S.D.Cal.2008, 557 F.Supp.2d 1134.
Libel And Slander  80

17. Actionable statements

Allegedly false publications about online retailer's accounting irregularities contained in publisher's analytic
reports on retailer could be understood as implying defamatory statements, so as to support retailer's defamation
action against publisher, even though statements were framed as being opinion; flurry of negative reports and
stylistic emphasis on key phrases by publisher, which held itself out as having specialized knowledge,
strengthened implication in reports that retailer was manipulating accounting procedures to boost price of its
stock. Overstock.com, Inc. v. Gradient Analytics, Inc.(App. 1 Dist. 2007) 61 Cal.Rptr.3d 29, 151 Cal.App.4th
688, rehearing denied, review denied. Libel And Slander  9(7)

When deciding whether a statement communicates or implies a provably false assertion of fact, and is thus
actionable, courts use a totality of the circumstances test, which entails examining the language of the statement
and the context in which the statement was made, including the nature and full content of the particular



communication and the knowledge and understanding of the audience targeted by the publication.
Overstock.com, Inc. v. Gradient Analytics, Inc.(App. 1 Dist. 2007) 61 Cal.Rptr.3d 29, 151 Cal.App.4th 688,
rehearing denied, review denied. Libel And Slander  19

In determining whether a false statement is actionable, the key is not parsing whether a published statement is
fact or opinion, but whether a reasonable fact finder could conclude the published statement declares or implies
a provably false assertion of fact. Overstock.com, Inc. v. Gradient Analytics, Inc.(App. 1 Dist. 2007) 61
Cal.Rptr.3d 29, 151 Cal.App.4th 688, rehearing denied, review denied. Libel And Slander  6(1)

A false statement of fact, whether expressly stated or implied from an expression of opinion, is actionable.
Overstock.com, Inc. v. Gradient Analytics, Inc.(App. 1 Dist. 2007) 61 Cal.Rptr.3d 29, 151 Cal.App.4th 688,
rehearing denied, review denied. Libel And Slander  6(1); Libel And Slander  22

Satirical, hyperbolic, imaginative, or figurative statements are not actionable defamation, because the context
and tenor of the statements negate the impression that the author seriously is maintaining an assertion of actual
fact. Integrated Healthcare Holdings, Inc. v. Fitzgibbons (App. 4 Dist. 2006) 44 Cal.Rptr.3d 517, 140
Cal.App.4th 515. Libel And Slander  6(1)

In determining whether disparaging remarks are actionable defamation, the question is not strictly whether the
published statement is fact or opinion; rather, the dispositive question is whether a reasonable fact finder could
conclude the published statement declares or implies a provably false assertion of fact. Integrated Healthcare
Holdings, Inc. v. Fitzgibbons (App. 4 Dist. 2006) 44 Cal.Rptr.3d 517, 140 Cal.App.4th 515. Libel And Slander

 6(1)

Opinions expressed in e-mail sent by hospital's medical executive committee member, who opposed medical
holding company's proposed purchase of four hospitals, were not actionable defamation; e-mail set forth basis
for opinions that company's financial position was poor and did not imply other facts, and company did not
meet its burden of demonstrating underlying factual statements were false. Integrated Healthcare Holdings, Inc.
v. Fitzgibbons (App. 4 Dist. 2006) 44 Cal.Rptr.3d 517, 140 Cal.App.4th 515. Libel And Slander  6(3);
Libel And Slander  30

When determining whether a statement of opinion is actionable defamation, courts examine the totality of the
circumstances, starting with the language of the allegedly defamatory statement itself. Integrated Healthcare
Holdings, Inc. v. Fitzgibbons (App. 4 Dist. 2006) 44 Cal.Rptr.3d 517, 140 Cal.App.4th 515. Libel And Slander

 19

Allegedly false statement in newspaper article that podiatrist had boasted "100 percent success rate" did not
constitute actionable defamation; gist of article, that podiatrist solicited patients by exaggerating his
professional experience, was substantially true, and alleged boast was minor instance of this behavior. Carver v.
Bonds (App. 1 Dist. 2005) 37 Cal.Rptr.3d 480, 135 Cal.App.4th 328. Libel And Slander  55

Even if newspaper article about podiatrist could be taken to imply that podiatrist put signed photos of famous
athletes on his office wall to intentionally mislead patients, there was no actionable defamation; any such
implication arose entirely from undisputed facts rather than any editorializing on part of newspaper. Carver v.
Bonds (App. 1 Dist. 2005) 37 Cal.Rptr.3d 480, 135 Cal.App.4th 328. Libel And Slander  22

Professional athletes's statements in newspaper article about podiatrist that he never had problems with his feet
or ankles, that did not remember podiatrist, and that he would have remembered podiatrist if he had had a
relationship with him, turned on strength of athlete's memory and thus did not convey provably false assertions
of fact to support a defamation claim. Carver v. Bonds (App. 1 Dist. 2005) 37 Cal.Rptr.3d 480, 135 Cal.App.4th
328. Libel And Slander  9(2)

Calling someone a "liar" can convey a factual imputation of specific dishonest conduct capable of being proved
false, and may be actionable defamation depending on the tenor and context of the statement. Carver v. Bonds
(App. 1 Dist. 2005) 37 Cal.Rptr.3d 480, 135 Cal.App.4th 328. Libel And Slander  6(2)



Statements of fact are actionable as defamation, while opinions generally are not, but opinions may be
actionable if they imply an assertion of objective fact. Terry v. Davis Community Church (App. 3 Dist. 2005)
33 Cal.Rptr.3d 145, 131 Cal.App.4th 1534. Libel And Slander  6(1)

18. Assignment of actions

Defamation is a personal tort and a cause of action for damages therefor cannot be assigned. Los Angeles Fire
& Police Protective League v. Rodgers (App. 2 Dist. 1970) 86 Cal.Rptr. 623, 7 Cal.App.3d 419. Assignments

 24(2)

19. Substantial truth as defense

The defense of substantial truth is permitted in defamation actions, and thus a defendant is not liable if the
substance of the charge be proved true. Carver v. Bonds (App. 1 Dist. 2005) 37 Cal.Rptr.3d 480, 135
Cal.App.4th 328. Libel And Slander  55

20. Truth as defense

Under California law, in all cases of alleged defamation, the truth of the offensive statements or communication
is a complete defense against civil liability, regardless of bad faith or malicious purpose. Anthoine v. North
Cent. Counties Consortium, E.D.Cal.2008, 571 F.Supp.2d 1173, as amended. Libel And Slander  54

Plastic surgery patient established truth of "before and after" pictures on her Web site created to relate her
experience with surgeon, so as to provide complete defense to surgeon's defamation claim based on allegation
that "after" pictures were taken after surgery performed by other surgeons, by presenting uncontradicted
declaration that pictures were taken before any other surgery. Gilbert v. Sykes (App. 3 Dist. 2007) 53
Cal.Rptr.3d 752, 147 Cal.App.4th 13. Libel And Slander  54

In all cases of alleged defamation, the truth of the offensive statements or communication is a complete defense
against civil liability, regardless of bad faith or malicious purpose. Gilbert v. Sykes (App. 3 Dist. 2007) 53
Cal.Rptr.3d 752, 147 Cal.App.4th 13. Libel And Slander  54

A defendant is not required in an action of libel to justify every word of the alleged defamatory matter; it is
sufficient if the substance, the gist, the sting of the libelous charge be justified, and if the gist of the charge is
established by the evidence the defendant has made his case. Gilbert v. Sykes (App. 3 Dist. 2007) 53
Cal.Rptr.3d 752, 147 Cal.App.4th 13. Libel And Slander  52

A slight inaccuracy in the details of an alleged defamatory statement will not prevent a judgment for the
defendant, if the inaccuracy does not change the complexion of the affair so as to affect the reader differently.
Gilbert v. Sykes (App. 3 Dist. 2007) 53 Cal.Rptr.3d 752, 147 Cal.App.4th 13. Libel And Slander  55

Plastic surgery patient's Web site, created to relate her experience with surgeon, did not falsely indicate that
surgeon "quickly" recommended and performed procedures that patient did not "want" or "need" as alleged by
surgeon in his defamation claim; surgeon did not deny making suggestions and their timing had no impact on
his reputation, patient never stated or implied she "needed" surgeries, and patient's claims that she thought
results would be "subtle" was supported by surgeon's deposition testimony. Gilbert v. Sykes (App. 3 Dist. 2007)
53 Cal.Rptr.3d 752, 147 Cal.App.4th 13. Libel And Slander  9(2)

Cause of action for defamation against former employer, based on written reprimand of employee for
misleading executives, was without merit since truth of statements in reprimand were established at trial; the
gist of the reprimand was that employee engaged in misrepresentative behavior toward a number of senior
management personnel at a briefing on a satellite proposal he was working on, which did not contain even a
hint that an aircraft sale and a related matter he pitched in connection with his project were on hold, and in so
doing he provided false, or misleading, information to the executives. Raghavan v. Boeing Co.(App. 2 Dist.
2005) 35 Cal.Rptr.3d 397, 133 Cal.App.4th 1120, review denied. Libel And Slander  55

Truth is a complete defense to defamation. Terry v. Davis Community Church (App. 3 Dist. 2005) 33



Cal.Rptr.3d 145, 131 Cal.App.4th 1534. Libel And Slander  54

21. Presumptions and burden of proof

Under California law, a police officer's former wife failed to prove a defamation claim against the officer's chief
in connection with her claim that she did not receive a job with another police department because the chief
contacted the other department's chief and disparaged her by commenting that she had sued him for divulging
the contents of the officer's pager; the lawsuit at issue was not even filed until more than two weeks after the
alleged statement was made, and there was no proof that the chief even said anything to the other department's
chief. Quon v. Arch Wireless Operating Co., Inc., C.D.Cal.2006, 445 F.Supp.2d 1116, affirmed in part, reversed
in part 529 F.3d 892. Libel And Slander  20.1; Libel And Slander  23.1

Where the plaintiff claiming defamation is a limited public figure, he or she must prove by clear and convincing
evidence that the allegedly defamatory statements were made with knowledge of their falsity or with reckless
disregard of their truth or falsity. Overstock.com, Inc. v. Gradient Analytics, Inc.(App. 1 Dist. 2007) 61
Cal.Rptr.3d 29, 151 Cal.App.4th 688, rehearing denied, review denied. Libel And Slander  51(5); Libel
And Slander  112(2)

In defamation actions, the plaintiff bears the burden of proving that the statements are false, even if he is not
considered a public figure for purposes of the suit. Carver v. Bonds (App. 1 Dist. 2005) 37 Cal.Rptr.3d 480, 135
Cal.App.4th 328. Libel And Slander  30

22. Evidence

In defamation actions, factors such as defendant's failure to investigate, anger and hostility toward the plaintiff,
reliance upon sources known to be unreliable or known to be biased against the plaintiff may, in an appropriate
case, indicate that the defendant himself had serious doubts regarding the truth of his publication.
Overstock.com, Inc. v. Gradient Analytics, Inc.(App. 1 Dist. 2007) 61 Cal.Rptr.3d 29, 151 Cal.App.4th 688,
rehearing denied, review denied. Libel And Slander  51(1)

In defamation actions, evidence of negligence, of motive, and of intent may be adduced for the purpose of
establishing, by cumulation and by appropriate inferences, the fact of a defendant's recklessness or of his
knowledge of falsity of the publication. Overstock.com, Inc. v. Gradient Analytics, Inc.(App. 1 Dist. 2007) 61
Cal.Rptr.3d 29, 151 Cal.App.4th 688, rehearing denied, review denied. Libel And Slander  112(2)

Online retailer established prima facie case of falsity of publisher's statements about retailer's accounting
irregularities contained in analytic reports on retailer, so as to overcome publisher's motion to strike retailer's
defamation complaint under anti-SLAPP (strategic lawsuit against public participation) statute, by introducing
declaration of its senior vice-president of finance, stating that retailer's revenue-recognition accounting was
dictated by generally accepted accounting principles (GAAP), approved by outside auditors, reflected
substantial inventory risk, and was not driven by any effort to increase company's reported revenues.
Overstock.com, Inc. v. Gradient Analytics, Inc.(App. 1 Dist. 2007) 61 Cal.Rptr.3d 29, 151 Cal.App.4th 688,
rehearing denied, review denied. Pleading  360

Online retailer, a limited public figure, established prima facie case that publisher of analytic reports on
publicly traded companies published reports on retailer in reckless disregard of the truth for malice element of
its defamation action; evidence showed that publisher frequently altered reports to meet customers'
expectations, and that particular customer desired negative report on retailer to drive down value of retailer's
stock. Overstock.com, Inc. v. Gradient Analytics, Inc.(App. 1 Dist. 2007) 61 Cal.Rptr.3d 29, 151 Cal.App.4th
688, rehearing denied, review denied. Libel And Slander  51(5)

23. Special motion to strike

Denial of student's special motion to strike university's defamation counterclaim pursuant to California's
anti-SLAPP (strategic lawsuit against public participation) statute was warranted, in student's action against
university for discrimination and other claims, where, among other claims, student accused university president



of lying when president claimed that student's tuition was refunded, and student admitted that university sent
him a check refunding his tuition. La Marca v. Capella University, C.A.9 (Cal.)2008, 265 Fed.Appx. 664, 2008
WL 268965, Unreported. Pleading  358
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1. Libel defined

"Libel" is false and unprivileged publication by writing which exposes any person to hatred, contempt, ridicule,
or obloquy, or which causes him to be shunned or avoided, or which has tendency to injure him in his
occupation. Dethlefsen v. Stull (1948) 195 P.2d 56, 86 Cal.App.2d 499; Stevens v. Snow (1923) 214 P. 968,
191 Cal. 58.



Under California this section, libel includes almost any language which, upon its face, has natural tendency to
injure a person's reputation. Moore v. Greene, C.A.9 (Cal.)1970, 431 F.2d 584. Libel And Slander  6(1)

Under decisional law, language alleged to be libelous need only be fairly included within this section's
definition of libel. Hoesl v. U. S., N.D.Cal.1978, 451 F.Supp. 1170, affirmed 629 F.2d 586. Libel And Slander

 1

Defamation action based on letters mailed by defendant to plaintiff's customers was claim for "libel," not
slander. Neville v. Chudacoff (App. 2 Dist. 2008) 73 Cal.Rptr.3d 383, 160 Cal.App.4th 1255, review denied.
Libel And Slander  1

If no reasonable reader of a publication could impute to a statement therein a meaning which tended to harm the
reputation of the plaintiff in any of the respects enumerated in the Civil Code provision regarding libel, then
there is no libel at all. Palm Springs Tennis Club v. Rangel (App. 4 Dist. 1999) 86 Cal.Rptr.2d 73, 73
Cal.App.4th 1. Libel And Slander  15

Tort of defamation involves the intentional publication of a statement of fact that is false, unprivileged, and has
a natural tendency to injure or which causes special damage. Smith v. Maldonado (App. 1 Dist. 1999) 85
Cal.Rptr.2d 397, 72 Cal.App.4th 637, as modified. Libel And Slander  1

"Defamation" consists of false and unprivileged written, oral, or recorded publications which expose defamed
person to hatred, contempt, ridicule, or obloquy or cause person to be shunned or avoided or injured in his or
her occupation, or which charge person with crime, suggest that person has an infectious or loathsome disease
or is impotent or unchaste, tend to injure person in his or her business or profession, or otherwise cause actual
damage. Rothman v. Jackson (App. 2 Dist. 1996) 57 Cal.Rptr.2d 284, 49 Cal.App.4th 1134, rehearing denied,
review denied. Libel And Slander  1

Falsely ascribing statements to person which would have the same damaging effect as a defamatory statement
about him is libel. Selleck v. Globe Intern., Inc.(App. 2 Dist. 1985) 212 Cal.Rptr. 838, 166 Cal.App.3d 1123,
review denied. Libel And Slander  6(1)

Publication charging plaintiff contractors with tardiness in completing street paving job, susceptible of
defamatory as well as harmless meaning, was libelous per se. Williams v. Daily Review, Inc.(App. 1 Dist.
1965) 46 Cal.Rptr. 135, 236 Cal.App.2d 405. Libel And Slander  9(6)

The distinction between "libel" and "trade libel" is that the former concerns the person or reputation of plaintiff
and the latter relates to his goods. Shores v. Chip Steak Co.(App. 2 Dist. 1955) 130 Cal.App.2d 627, 279 P.2d
595. Libel And Slander  130

Almost any language which upon its face has a natural tendency to injure a person's reputation, either generally
or with respect to his occupation, falls within the definition of libel. Jeffers v. Screen Extras Guild (App. 2 Dist.
1951) 107 Cal.App.2d 253, 237 P.2d 51. Libel And Slander  6(1); Libel And Slander  9(1)

A "libel" need not be a statement directly referring to a person and stating something defamatory about him, but
it may as well be accomplished by falsely putting words into mouth or attaching them to pen of person
defamed, thus imputing to such person a willingness to use them, where mere fact of having uttered or used the
words would produce any of results enumerated in this section. Kerby v. Hal Roach Studios (App. 2 Dist. 1942)
53 Cal.App.2d 207, 127 P.2d 577. Libel And Slander  19

False and unprivileged publication by writing or printing which exposes a person to hatred, contempt, or
obloquy, or which has a tendency to injure him in his occupation, is libelous. Gunsul v. Ray (App. 1935) 6
Cal.App.2d 528, 45 P.2d 248. Libel And Slander  16

2. Elements

Under California law, to state a claim for defamation, a plaintiff must establish the intentional publication of a
statement of fact that is false, unprivileged, and has a natural tendency to injure or which causes special



damage; publication means communication to a third person who understands the defamatory meaning of the
statement and its application to the person to whom reference is made. Scott v. Solano County Health and
Social Services Dept., E.D.Cal.2006, 459 F.Supp.2d 959. Libel And Slander  1; Libel And Slander 
23.1

Under California law, to state a claim for libel, a plaintiff must plead the alleged libelous words. Scott v. Solano
County Health and Social Services Dept., E.D.Cal.2006, 459 F.Supp.2d 959. Libel And Slander  85

To state claim for libel under California law, plaintiff must plead alleged libelous words. Arikat v. JP Morgan
Chase & Co., N.D.Cal.2006, 430 F.Supp.2d 1013. Libel And Slander  85

To state claim for libel or slander under California law, plaintiff must establish intentional publication of
statement of fact that is false, unprivileged, and has natural tendency to injure or which causes special damage.
Arikat v. JP Morgan Chase & Co., N.D.Cal.2006, 430 F.Supp.2d 1013. Libel And Slander  1

In determining whether disparaging remarks are actionable defamation, the question is not strictly whether the
published statement is fact or opinion; rather, the dispositive question is whether a reasonable fact finder could
conclude the published statement declares or implies a provably false assertion of fact. Integrated Healthcare
Holdings, Inc. v. Fitzgibbons (App. 4 Dist. 2006) 44 Cal.Rptr.3d 517, 140 Cal.App.4th 515. Libel And Slander

 6(1)

3. Falsity as essential element

Under California law, false attribution of statements to person may constitute libel if falsity exposes that person
to injury comprehended by statute, and it matters not that only part of work at issue was alleged to be false.
Masson v. New Yorker Magazine, Inc., U.S.Cal.1991, 111 S.Ct. 2419, 501 U.S. 496, 115 L.Ed.2d 447, on
remand 960 F.2d 896. Libel And Slander  6(1); Libel And Slander  30; Libel And Slander  55

Popular singer's statements in magazine and television interviews that police officer who arrested singer for
disorderly conduct had engaged in same lewd acts in public place for which singer had been arrested were
provably false assertions of fact which were not shielded from liability in defamation as opinion under
California law. Rodriguez v. Panayiotou, C.A.9 (Cal.)2002, 314 F.3d 979. Libel And Slander  10(3)

California defamation law requires that the offending statement expressly or impliedly assert a fact that is
susceptible to being proved false, and must be able reasonably to be interpreted as stating actual facts. Coastal
Abstract Service, Inc. v. First American Title Ins. Co., C.A.9 (Cal.)1999, 173 F.3d 725, 50 U.S.P.Q.2d 1118.
Libel And Slander  6(1)

Title insurance company's statement that mortgage company's escrow agent was not paying its bills was
actionable under both Lanham Act and California defamation law, given that statement was one of fact and
could be proven true or false. Coastal Abstract Service, Inc. v. First American Title Ins. Co., C.A.9 (Cal.)1999,
173 F.3d 725, 50 U.S.P.Q.2d 1118. Libel And Slander  6(3); Antitrust And Trade Regulation  27

For purposes of libel, the question is not strictly whether the published statement is fact or opinion; rather, the
dispositive question is whether a reasonable fact finder could conclude the published statement declares or
implies a provably false assertion of fact. Franklin v. Dynamic Details, Inc.(App. 4 Dist. 2004) 10 Cal.Rptr.3d
429, 116 Cal.App.4th 375. Libel And Slander  6(1)

Essential element of libel is that publication in question must contain a false statement of fact; this requirement
is constitutionally based. Melaleuca, Inc. v. Clark (App. 4 Dist. 1998) 78 Cal.Rptr.2d 627, 66 Cal.App.4th 1344,
rehearing denied, review denied. Libel And Slander  30

Essential element of libel action, notwithstanding broad statutory definition of libel, is that publication in
question must contain false statement of fact, which is constitutionally based requirement. Copp v. Paxton
(App. 1 Dist. 1996) 52 Cal.Rptr.2d 831, 45 Cal.App.4th 829, rehearing denied, review denied. Constitutional
Law  2161; Libel And Slander  30



Utility could not be held liable in defamation for executive's expression of opinion that journalist had conflict of
interest; executive's expression of opinion was not statement that was capable of being proved as true or false,
since determination to conflict of interest involved application of ethical standard to acts. Savage v. Pacific Gas
& Electric Co.(App. 1 Dist. 1993) 26 Cal.Rptr.2d 305, 21 Cal.App.4th 434, review denied, certiorari denied 115
S.Ct. 80, 513 U.S. 820, 130 L.Ed.2d 34. Libel And Slander  6(1)

No comments in manager's evaluation of employee reasonably could be interpreted as "false statements of fact"
and, thus, employee could not recover for libel; even if comments were objectively unjustified or made in bad
faith, they were statements of opinion, not false statements of fact, and comments did not suggest employee
lacked honesty, integrity or inherent competence, qualification, capability or fitness to do his job. Jensen v.
Hewlett-Packard Co.(App. 4 Dist. 1993) 18 Cal.Rptr.2d 83, 14 Cal.App.4th 958. Libel And Slander  10(6)

Where libel allegedly consisted of false statement that plaintiff had revealed his son's secrets for dissemination
to the public, and article contained both direct and indirect quotations of statements assertedly made by plaintiff
concerning his son, the publication did indeed contain false statement of fact, i.e., that plaintiff had made the
statements. Selleck v. Globe Intern., Inc.(App. 2 Dist. 1985) 212 Cal.Rptr. 838, 166 Cal.App.3d 1123, review
denied. Libel And Slander  6(1)

An essential element of libel is that the publication must contain a false statement of fact. Gregory v.
McDonnell Douglas Corp.(1976) 131 Cal.Rptr. 641, 17 Cal.3d 596, 552 P.2d 425. Libel And Slander  30

Where defendant publisher was entitled to qualified privilege afforded to publication of matters of public
interest about a public figure and transcript of tapes apparently demonstrated that one article correctly set forth
matters which were vouched for in interview and evidence failed to support claim that tapes were reviewed or
were available for review in connection with editing and approval of second article and alleged falsity did not
appear from the extracts relied upon, there was nothing to show that defendant had actual knowledge of any
falsity or published second article with reckless disregard of whether it was false or not or in fact entertained
serious doubts as to truth of the article, and there was no showing of malice under applicable constitutional
principles. Belli v. Curtis Pub. Co.(App. 1 Dist. 1972) 102 Cal.Rptr. 122, 25 Cal.App.3d 384. Libel And
Slander  112(2)

The law infers that a defamatory publication is false. Shumate v. Johnson Pub. Co.(App. 1956) 139 Cal.App.2d
121, 293 P.2d 531. Libel And Slander  101(1)

A publication must be false and unprivileged in order that it shall constitute a libel. Freeman v. Mills (App. 2
Dist. 1950) 97 Cal.App.2d 161, 217 P.2d 687. Libel And Slander  30; Libel And Slander  34

The falsity of allegedly libelous publication is an essential ingredient of the wrong complained of. Glenn v.
Gibson (App. 1946) 75 Cal.App.2d 649, 171 P.2d 118. Libel And Slander  30

4. Presumption of falsity

First Amendment prohibits applying common-law presumption of falsity to allegedly defamatory statements
which relate to matters of public interest; rule applies to nonmedia defendants as well as media defendants.
Nizam-Aldine v. City of Oakland (App. 1 Dist. 1996) 54 Cal.Rptr.2d 781, 47 Cal.App.4th 364, review denied.
Constitutional Law  2161; Libel And Slander  101(4)

Whether speech addresses a matter of public concern, so as to prohibit application of common-law presumption
of falsity in a defamation action, must be determined by the expression's content, form, and context as revealed
by the whole record. Nizam-Aldine v. City of Oakland (App. 1 Dist. 1996) 54 Cal.Rptr.2d 781, 47 Cal.App.4th
364, review denied. Constitutional Law  2161

5. Misstatements of fact

Statement in consumer advocacy group's press release that representatives of sports utility vehicle manufacturer
had not "accepted any of our five invitations to come to our test facility and review our findings in-depth" was



statement of fact, not of opinion, and thus could form basis of libel action under California law. Isuzu Motors
Ltd. v. Consumers Union of U.S., Inc., C.D.Cal.1999, 66 F.Supp.2d 1117. Libel And Slander  9(7)

Statement by consumer advocacy group in press release that sports utility vehicle manufacturer "would have
directed more effort to protecting their customers than at shielding their public image" if it had investigated
testing procedures at group's facility following publication of unfavorable review of vehicle was statement of
fact, not of opinion, and thus could form basis of libel action under California law. Isuzu Motors Ltd. v.
Consumers Union of U.S., Inc., C.D.Cal.1999, 66 F.Supp.2d 1117. Libel And Slander  9(7)

Statement in letter sent by county emergency services coordinator regarding assertion by individual who held
himself out as earthquake safety expert, in which individual argued that children in schools should not get under
their desks in case of earthquake, that all emergency preparedness agencies of which coordinator was aware
recommend that children take shelter under desks when earthquakes strike did not contain misstatement of fact
and did not provide basis for libel action by individual; submissions by individual of declarations from other
experts which supported individuals' assertions did not contradict coordinator's carefully worded actual
statement. Copp v. Paxton (App. 1 Dist. 1996) 52 Cal.Rptr.2d 831, 45 Cal.App.4th 829, rehearing denied,
review denied. Libel And Slander  9(1)

Statement in letter sent by county emergency services coordinator regarding individual who held himself out as
earthquake safety expert and who argued that children in schools should not get under their desks in case of
earthquake that coordinator's impression was that individual had some experience in construction industry and
had been to several earthquakes, but had not been able to demonstrate to coordinator any prior formal training
in emergency rescue did not contain misstatement of fact and did not provide basis for libel action; while
individual adduced some evidence that he in fact had formal training and practical experience qualifying him as
rescue expert, he did not contradict coordinator's carefully worded statement. Copp v. Paxton (App. 1 Dist.
1996) 52 Cal.Rptr.2d 831, 45 Cal.App.4th 829, rehearing denied, review denied. Libel And Slander  54

6. Proof of factual assertions

Under California law, a three-step analysis is applied to determine whether an allegedly defamatory article
implies a provable factual assertion: (1) look at the statement in its broad context, which includes the general
tenor of the entire work, the subject of the statements, the setting, and the format of the work; (2) analyze the
extent of figurative or hyperbolic language used and the reasonable expectations of the audience in that
particular situation; and (3) inquire whether the statement itself is sufficiently factual to be susceptible of being
proved true or false. Thomas v. Los Angeles Times Communications, LLC, C.D.Cal.2002, 189 F.Supp.2d 1005,
affirmed 45 Fed.Appx. 801, 2002 WL 31007420, certiorari denied 123 S.Ct. 1000, 537 U.S. 1172, 154 L.Ed.2d
914. Libel And Slander  6(1)

An article is constitutionally protected if it merely states opinions on matters of public concern that do not
constitute or imply a provable factual assertion. Thomas v. Los Angeles Times Communications, LLC,
C.D.Cal.2002, 189 F.Supp.2d 1005, affirmed 45 Fed.Appx. 801, 2002 WL 31007420, certiorari denied 123
S.Ct. 1000, 537 U.S. 1172, 154 L.Ed.2d 914. Libel And Slander  6(1)

Statements of fact are actionable as defamation, while opinions generally are not, but opinions may be
actionable if they imply an assertion of objective fact. Terry v. Davis Community Church (App. 3 Dist. 2005)
33 Cal.Rptr.3d 145, 131 Cal.App.4th 1534. Libel And Slander  6(1)

In libel action, whether a statement declares or implies a provably false assertion of fact is a question of law for
the court to decide, unless the statement is susceptible of both an innocent and a libelous meaning, in which
case the jury must decide how the statement was understood. Franklin v. Dynamic Details, Inc.(App. 4 Dist.
2004) 10 Cal.Rptr.3d 429, 116 Cal.App.4th 375. Libel And Slander  123(2)

7. Malice — In general

"Malice," for purposes of defamation claim under California law, is state of mind arising from hatred or ill will,
evidencing willingness to vex, annoy or injure another person. Family Home & Finance Center, Inc. v. Federal



Home Loan Mortg. Corp., C.D.Cal.2006, 461 F.Supp.2d 1188, affirmed 525 F.3d 822. Libel And Slander 
4

In defamation actions, evidence of negligence, of motive, and of intent may be adduced for the purpose of
establishing, by cumulation and by appropriate inferences, the fact of a defendant's recklessness or of his
knowledge of falsity of the publication. Overstock.com, Inc. v. Gradient Analytics, Inc.(App. 1 Dist. 2007) 61
Cal.Rptr.3d 29, 151 Cal.App.4th 688, rehearing denied, review denied. Libel And Slander  112(2)

New York Times standard for proving malice in a defamation action by a public figure or official against a
media defendant also applies to defamation actions against government defendants; under that standard,
plaintiff must show defendant's knowledge of falsity or reckless disregard for the truth. Nizam-Aldine v. City of
Oakland (App. 1 Dist. 1996) 54 Cal.Rptr.2d 781, 47 Cal.App.4th 364, review denied. Libel And Slander 
51(5)

Reckless conduct in publishing allegedly defamatory statements, as will satisfy requirement of actual malice
under New York Times for defamation action by public figure plaintiff, is not measured by whether reasonably
prudent man would have published, or would have investigated before publishing; rather, there must be
sufficient evidence to permit conclusion that defendant in fact entertained serious doubts as to truth of his
publication, as publishing with such doubts shows reckless disregard for truth or falsity and demonstrates actual
malice. Copp v. Paxton (App. 1 Dist. 1996) 52 Cal.Rptr.2d 831, 45 Cal.App.4th 829, rehearing denied, review
denied. Libel And Slander  51(5)

Although issue of whether allegedly defamatory statements were made with actual malice, as will allow
recovery by public figure plaintiff under New York Times, turns on subjective good faith of defendant, plaintiff
may attempt to prove reckless disregard for truth by circumstantial evidence, and such factors as failure to
investigate, anger and hostility toward plaintiff, and reliance upon sources known to be unreliable, or known to
be biased against plaintiff may, in appropriate case, indicate that publisher himself had serious doubts regarding
truth of his publication. Copp v. Paxton (App. 1 Dist. 1996) 52 Cal.Rptr.2d 831, 45 Cal.App.4th 829, rehearing
denied, review denied. Libel And Slander  51(1); Libel And Slander  104(1)

For purposes of establishing probable cause for filing the libel action underlying publisher's malicious
prosecution claim against bank's attorney, even if bank had become a "limited purpose" public figure by virtue
of advertising campaign for savings program, a reasonable lawyer could have concluded that bank could prove
that publisher acted with malice in its allegedly libelous statements about bank's advertisements, where
publisher's article referred to a "cockamamie chart" used in advertisement and called the investment one "for the
intellectually impaired," where publisher admitted at libel trial that he knew at time of publication that at least
one of his statements was false, and where after the trial court concluded there was sufficient evidence of
malice to go to the jury, three out of twelve jurors agreed with the bank that there was malice. Hufstedler, Kaus
& Ettinger v. Superior Court (App. 2 Dist. 1996) 49 Cal.Rptr.2d 551, 42 Cal.App.4th 55, review denied. Libel
And Slander  51(5)

City councilman failed to make prima facie showing of actual malice on part of colleague in publishing mailer
asserting that councilman was fined for running illegal business out of his home; colleague submitted affidavit
showing that statement was based on fact that he had learned that criminal prosecution had been brought against
councilman for running business out his home, had asked city manager and city clerk about prosecution, and
had been told that councilman had paid money to city and agreed to move his business outside city as part of
compromise agreement, notwithstanding that such agreement contained boilerplate denial of wrongdoing.
Robertson v. Rodriguez (App. 2 Dist. 1995) 42 Cal.Rptr.2d 464, 36 Cal.App.4th 347. Libel And Slander 
101(4)

Libel and slander plaintiff must prove that defendant intended to defame her or that defendant was at least
negligent in failing to ascertain the falsity of statement or existence of extrinsic circumstances making statement
defamatory. Savage v. Pacific Gas & Electric Co.(App. 1 Dist. 1993) 26 Cal.Rptr.2d 305, 21 Cal.App.4th 434,
review denied, certiorari denied 115 S.Ct. 80, 513 U.S. 820, 130 L.Ed.2d 34. Libel And Slander  2



Anti-rape group's newsletter dealt with matter of public concern and, thus, male who sued group after being
listed in newsletter as sexual attacker was required to prove malice in order to recover punitive damages.
Carney v. Santa Cruz Women Against Rape (App. 6 Dist. 1990) 271 Cal.Rptr. 30, 221 Cal.App.3d 1009. Libel
And Slander  48(1); Libel And Slander  51(5)

Prisoner's charge, in sworn affidavit, that his testimony in homicide prosecution of another individual was
improperly procured was not inherently incredible and prisoner was not such obviously biased source that
failure to discount charge amounted to reckless disregard for truth, for purposes of malice issue in libel action
resulting from publication of charges in article questioning propriety of homicide conviction. McCoy v. Hearst
Corp.(1986) 231 Cal.Rptr. 518, 42 Cal.3d 835, 727 P.2d 711, certiorari denied 107 S.Ct. 1983, 481 U.S. 1041,
95 L.Ed.2d 822, on subsequent appeal 278 Cal.Rptr. 596, 227 Cal.App.3d 1657, review denied. Libel And
Slander  51(5)

Reporters and owner of newspaper, in which articles were published questioning propriety of homicide
conviction, which included prisoner's affidavit containing allegations of official misconduct on part of two
police inspectors and prosecutor in procuring his testimony, did not possess subjective awareness of probable
falsity of allegations made by prisoner, such that their failure to further investigate charges could amount to
reckless disregard for truth, as basis for recovery by investigators and prosecutor in resulting libel action.
McCoy v. Hearst Corp.(1986) 231 Cal.Rptr. 518, 42 Cal.3d 835, 727 P.2d 711, certiorari denied 107 S.Ct. 1983,
481 U.S. 1041, 95 L.Ed.2d 822, on subsequent appeal 278 Cal.Rptr. 596, 227 Cal.App.3d 1657, review denied.
Libel And Slander  51(5)

Possibility that reporters had reason to believe that attorney for individual convicted of homicide would tell
them that individual was guilty bore little if any relationship to their subjective belief in veracity of prisoner,
with respect to prisoner's claim that his testimony at homicide prosecution was procured through misconduct of
public officials, and thus failure of reporters to reinterview attorney could not amount to reckless disregard for
truth for which reporters could be held liable in officials' libel action arising from publication of claim in
articles questioning propriety of conviction; reporters were not obliged to assure themselves beyond reasonable
doubt that convicted individual was innocent before airing charges of official misconduct. McCoy v. Hearst
Corp.(1986) 231 Cal.Rptr. 518, 42 Cal.3d 835, 727 P.2d 711, certiorari denied 107 S.Ct. 1983, 481 U.S. 1041,
95 L.Ed.2d 822, on subsequent appeal 278 Cal.Rptr. 596, 227 Cal.App.3d 1657, review denied. Libel And
Slander  51(5)

Reporter had reason to and did believe that state bar committee had decided to sanction former assistant district
attorney, so that there was no malice in resulting publication of information which would enable former
assistant district attorney to recover libel damages. McCoy v. Hearst Corp.(1986) 231 Cal.Rptr. 518, 42 Cal.3d
835, 727 P.2d 711, certiorari denied 107 S.Ct. 1983, 481 U.S. 1041, 95 L.Ed.2d 822, on subsequent appeal 278
Cal.Rptr. 596, 227 Cal.App.3d 1657, review denied. Libel And Slander  51(5)

Owner of newspaper and reporters did not harbor actual malice when they published articles questioning
propriety of homicide conviction, containing false allegations of misconduct by police investigators and former
assistant district attorney in procuring testimony of prisoner, and thus investigators and former assistant district
attorney, as public officials, could not recover damages for libel. McCoy v. Hearst Corp.(1986) 231 Cal.Rptr.
518, 42 Cal.3d 835, 727 P.2d 711, certiorari denied 107 S.Ct. 1983, 481 U.S. 1041, 95 L.Ed.2d 822, on
subsequent appeal 278 Cal.Rptr. 596, 227 Cal.App.3d 1657, review denied. Libel And Slander  51(5)

Conversation that occurred during interview between reporter and prisoner, during which prisoner indicated he
had lied at homicide prosecution of another individual, was constitutionally inadequate to support conclusion
either that reporter knew prisoner's allegations were false or that he fabricated them, for purposes of issue of
malice in defamation claim arising from resulting newspaper articles, containing charges by prisoner that police
investigators and former assistant district attorney engaged in misconduct in procuring his testimony; reporter's
ambiguous reaction to prisoner's indication that he had told truth at trial, after prisoner's earlier indicating some
of his testimony was false, was not clear and convincing proof that reporter knowingly solicited intricate lie that
prisoner proceeded to tell. McCoy v. Hearst Corp.(1986) 231 Cal.Rptr. 518, 42 Cal.3d 835, 727 P.2d 711,



certiorari denied 107 S.Ct. 1983, 481 U.S. 1041, 95 L.Ed.2d 822, on subsequent appeal 278 Cal.Rptr. 596, 227
Cal.App.3d 1657, review denied. Libel And Slander  112(2)

Testimony by television magazine employees, who prepared description of television program on which author
of book on how to give parties was to appear, that they had no intention of indicating to the public that the
author might be a call girl, and evidence that those responsible for publication should have foreseen fact that
description of the program which they prepared, which included deleting reference to fact that a prostitute
would appear on the program with the author to discuss the subject "From Party Girl to Call Girl," sustained
finding that there with such reckless disregard for truth or falsity of the published description as to demonstrate
malice. Montandon v. Triangle Publications, Inc.(App. 1 Dist. 1975) 120 Cal.Rptr. 186, 45 Cal.App.3d 938,
certiorari denied 96 S.Ct. 193, 423 U.S. 893, 46 L.Ed.2d 126. Libel And Slander  112(2)

Proof of possible motivation cannot substitute for actual malice in suit for defamation involving publication of
matters of public interest about public officials or public figures and does not establish that article was
published with knowledge that it was false or that publisher in fact entertained serious doubts as to truth of its
publication, and it is only when coupled with other evidence that motivation could establish reckless disregard
of whether it was false or not. Belli v. Curtis Pub. Co.(App. 1 Dist. 1972) 102 Cal.Rptr. 122, 25 Cal.App.3d
384. Libel And Slander  112(2)

If comments were not published primarily for a bona fide purpose, but were published because of malice,
publisher is liable if his comments, opinions or criticisms are defamatory. Maidman v. Jewish Publications,
Inc.(1960) 7 Cal.Rptr. 617, 54 Cal.2d 643, 355 P.2d 265. Libel And Slander  51(5)

Malice, under the definition of this section, is not an ingredient of a cause of action for a civil libel, and that a
recovery of full and compensatory damages may be had, though absence of malice is proved. Davis v. Hearst
(1911) 160 Cal. 143, 116 P. 530.

In an action for libel defendant's actual intent to charge plaintiff is material only where the reference to plaintiff
is so veiled, obscure, and ambiguous that the jury cannot say, without extrinsic evidence, that plaintiff was
aimed at and was injured, and where defendant seeks in mitigation to repel the charge of malice in fact. Davis v.
Hearst (1911) 160 Cal. 143, 116 P. 530. Libel And Slander  105(4)

Though there was positive testimony on behalf of defendants, without direct contradiction, that the alleged
libelous article was published without their knowledge, and with no actual malice, such evidence was not
conclusive on the question of malice in fact. Westerfield v. Scripps (1898) 119 Cal. 607, 51 P. 958. Libel And
Slander  112(2)

Under California law, travel agency could not pursue claim against airline for negligent publication, where
claim was substantively equivalent to libel claim, as it was based on same published statements. Pyramid
Travel, Inc. v. Sri Lankan Travel, Inc., C.A.9 (Cal.)2003, 64 Fed.Appx. 70, 2003 WL 1984749, Unreported.
Libel And Slander  68

8.  —  —  Actual malice

Not every alteration of verbatim quotation beyond correction of grammar or syntax by itself proves falsity in
sense relevant to determining "actual malice" under First Amendment. Masson v. New Yorker Magazine, Inc.,
U.S.Cal.1991, 111 S.Ct. 2419, 501 U.S. 496, 115 L.Ed.2d 447, on remand 960 F.2d 896. Constitutional Law

 2161; Libel And Slander  30

Actual malice, of kind sufficient to overcome claim of privilege in libel action under California law, may be
shown by defendant's reckless disregard for the truth. Glenn K. Jackson Inc. v. Roe, C.A.9 (Cal.)2001, 273 F.3d
1192. Libel And Slander  51(1)

In libel action, public figure must meet actual malice standard of New York Times Co. v. Sullivan. Masson v.
New Yorker Magazine, Inc., C.A.9 (Cal.)1992, 960 F.2d 896, on remand 832 F.Supp. 1350. Libel And Slander



 51(5)

To prove "actual malice," a libel plaintiff must establish that the defendant realized that his statement was false
or that he subjectively entertained serious doubt as to the truth of his statement. Rogers v. Home Shopping
Network, Inc., C.D.Cal.1999, 73 F.Supp.2d 1140. Libel And Slander  4

In defamation actions requiring a showing of actual malice, courts will not infer actual malice solely from
evidence of ill will, personal spite, or bad motive. Overstock.com, Inc. v. Gradient Analytics, Inc.(App. 1 Dist.
2007) 61 Cal.Rptr.3d 29, 151 Cal.App.4th 688, rehearing denied, review denied. Libel And Slander  101(4)

For defamation actions, actual malice may be proved by circumstantial or direct evidence. Overstock.com, Inc.
v. Gradient Analytics, Inc.(App. 1 Dist. 2007) 61 Cal.Rptr.3d 29, 151 Cal.App.4th 688, rehearing denied,
review denied. Libel And Slander  112(2)

The mere failure to investigate the truthfulness of a statement, even when a reasonably prudent person would
have done so, is insufficient to demonstrate actual malice in the context of a defamation action; to support a
finding of actual malice, the failure to investigate must fairly be characterized as the purposeful avoidance of
the truth or the product of a deliberate decision not to acquire knowledge of facts that might confirm the
probable falsity of the subject charges. Christian Research Institute v. Alnor (App. 4 Dist. 2007) 55 Cal.Rptr.3d
600, 148 Cal.App.4th 71, on subsequent appeal 81 Cal.Rptr.3d 866, 165 Cal.App.4th 1315. Libel And Slander

 51(1)

Gross or even extreme negligence will not suffice to establish actual malice in the context of a defamation
action; the defendant must have made the statement with knowledge that the statement was false or with actual
doubt concerning the truth of the publication. Christian Research Institute v. Alnor (App. 4 Dist. 2007) 55
Cal.Rptr.3d 600, 148 Cal.App.4th 71, on subsequent appeal 81 Cal.Rptr.3d 866, 165 Cal.App.4th 1315. Libel
And Slander  51(1)

The failure to conduct a thorough and objective investigation, standing alone, does not prove actual malice in
the context of a defamation action, nor even necessarily raise a triable issue of fact on that controversy.
Christian Research Institute v. Alnor (App. 4 Dist. 2007) 55 Cal.Rptr.3d 600, 148 Cal.App.4th 71, on
subsequent appeal 81 Cal.Rptr.3d 866, 165 Cal.App.4th 1315. Libel And Slander  51(1)

To show actual malice in the context of a defamation action, the plaintiff must demonstrate that the defendant
either knew the statement was false or subjectively entertained serious doubt that the statement was truthful;
publishing with such doubts shows reckless disregard for truth or falsity and demonstrates actual malice.
Christian Research Institute v. Alnor (App. 4 Dist. 2007) 55 Cal.Rptr.3d 600, 148 Cal.App.4th 71, on
subsequent appeal 81 Cal.Rptr.3d 866, 165 Cal.App.4th 1315. Libel And Slander  51(1)

In the context of a libel action, a defendant acts with actual malice when publishing a knowingly false statement
or where he or she entertained serious doubts as to its truth. Christian Research Institute v. Alnor (App. 4 Dist.
2007) 55 Cal.Rptr.3d 600, 148 Cal.App.4th 71, on subsequent appeal 81 Cal.Rptr.3d 866, 165 Cal.App.4th
1315. Libel And Slander  51(1)

False statements that have some element of truth to them are logically less susceptible to be found to have been
made with "actual malice" in a libel action. Annette F. v. Sharon S.(App. 4 Dist. 2004) 15 Cal.Rptr.3d 100, 119
Cal.App.4th 1146, review denied. Libel And Slander  51(1)

False statements which are completely fabricated by the defendant in a libel action, or which are so inherently
improbable that only a reckless man would have put them in circulation, are particularly likely to have been
made with "actual malice." Annette F. v. Sharon S.(App. 4 Dist. 2004) 15 Cal.Rptr.3d 100, 119 Cal.App.4th
1146, review denied. Libel And Slander  51(1)

In the context of a libel action, mere failure to investigate the truthfulness of a statement, even when a
reasonably prudent person would have done so, is insufficient to prove "actual malice." Annette F. v. Sharon



S.(App. 4 Dist. 2004) 15 Cal.Rptr.3d 100, 119 Cal.App.4th 1146, review denied. Libel And Slander  51(1)

In the context of a libel action, "actual malice" may not be inferred solely from evidence of personal spite, ill
will, or bad motive. Annette F. v. Sharon S.(App. 4 Dist. 2004) 15 Cal.Rptr.3d 100, 119 Cal.App.4th 1146,
review denied. Libel And Slander  101(4)

The "actual malice" standard, as applied in the context of a libel action, is based on a recognition that erroneous
statement is inevitable in free debate and must be protected to give constitutional freedom of expression the
breathing space it needs to survive, and thus some falsehood will be protected in order to protect speech that
matters. Annette F. v. Sharon S.(App. 4 Dist. 2004) 15 Cal.Rptr.3d 100, 119 Cal.App.4th 1146, review denied.
Constitutional Law  2161; Libel And Slander  51(1)

In a libel action, actual malice may be proved by direct or circumstantial evidence. Annette F. v. Sharon
S.(App. 4 Dist. 2004) 15 Cal.Rptr.3d 100, 119 Cal.App.4th 1146, review denied. Libel And Slander 
112(2)

In context of a libel action, the existence of "actual malice" turns on the defendant's subjective belief as to the
truthfulness of the allegedly false statement. Annette F. v. Sharon S.(App. 4 Dist. 2004) 15 Cal.Rptr.3d 100,
119 Cal.App.4th 1146, review denied. Libel And Slander  51(1)

For purposes of libel, gross or even extreme negligence in making an allegedly defamatory statement will not
suffice to establish "actual malice"; the defendant must have made the statement with knowledge that the
statement was false or with actual doubt concerning the truth of the publication. Annette F. v. Sharon S.(App. 4
Dist. 2004) 15 Cal.Rptr.3d 100, 119 Cal.App.4th 1146, review denied. Libel And Slander  51(1)

City council candidate, an attorney and a public figure, failed to establish that opponent mailed brochure, which
recited allegations of "violations of trust" and "improprieties" based on conservatorship proceedings involving
candidate, to electorate with actual malice, and thus, candidate could not recover from opponent and campaign
helper on claims of libel and conspiracy; inquiries into conservatorship proceedings were done by others than
opponent, results were matters of public record, and opponent's investigation of those records produced
accurate statements. Planned Protective Services, Inc. v. Gorton (App. 4 Dist. 1988) 245 Cal.Rptr. 790, 200
Cal.App.3d 1, review denied. Libel And Slander  51(5)

Rule that actual malice must be shown for recovery of libel damages by public official also applies to plaintiffs
who are "public figures." Widener v. Pacific Gas & Elec. Co.(App. 1 Dist. 1977) 142 Cal.Rptr. 304, 75
Cal.App.3d 415, certiorari denied 98 S.Ct. 2265, 436 U.S. 918, 56 L.Ed.2d 759. Libel And Slander  51(5)

Actual malice, in libel action, must be proved with convincing clarity.   Widener v. Pacific Gas & Elec.
Co.(App. 1 Dist. 1977) 142 Cal.Rptr. 304, 75 Cal.App.3d 415, certiorari denied 98 S.Ct. 2265, 436 U.S. 918, 56
L.Ed.2d 759. Libel And Slander  112(2)

Absent actual malice, telegraph company could not be held liable for transmitting allegedly libelous messages.
Mason v. Western Union Tel. Co.(App. 2 Dist. 1975) 125 Cal.Rptr. 53, 52 Cal.App.3d 429. Libel And Slander

 74

Test of libel is not quantitative and single sentence may be basis for action even though buried in much longer
text, but where thrust of article is against certain person, fact that second person is mentioned only incidentally
must be considered relevant to question of actual malice in action by second person. Washburn v. Wright (App.
4 Dist. 1968) 68 Cal.Rptr. 224, 261 Cal.App.2d 789. Libel And Slander  19

"Actual malice" is that state of mind arising from hatred or ill will toward plaintiff. Freeman v. Mills (App. 2
Dist. 1950) 97 Cal.App.2d 161, 217 P.2d 687. Libel And Slander  4

9.  —  —  Inference of malice

Deliberate alteration of words uttered does not equate with knowledge of falsity for purposes of libel claim by
public figure unless alteration results in material change in meaning conveyed by statement, and use of



quotations to attribute words not in fact spoken bears in most important way on that inquiry, but is not
dispositive in every case. Masson v. New Yorker Magazine, Inc., U.S.Cal.1991, 111 S.Ct. 2419, 501 U.S. 496,
115 L.Ed.2d 447, on remand 960 F.2d 896. Constitutional Law  2163; Libel And Slander  51(5)

Malice may be inferred from the fact that the alleged libel was false, and known to be so by defendant. National
Cash Register Co. v. Salling, 1909, 173 F. 22, 97 C.C.A. 334. Libel And Slander  5

Former domestic partner, who had been involved in highly publicized litigation with other partner involving
"second-parent adoption," failed, in libel action against other partner, to show probability of proving by clear
and convincing evidence that defendant made statement, in letter sent to gay and lesbian organization and
newspaper, that plaintiff was "convicted perpetrator of domestic violence" with "actual malice"; even though
plaintiff had not actually been convicted of crime, defendant's explanation that she used term "convicted" to
refer to noncriminal adjudication of domestic violence by family court was not so implausible as to support
inference of actual malice, and any anger or hostility felt by defendant was insufficient to establish actual
malice. Annette F. v. Sharon S.(App. 4 Dist. 2004) 15 Cal.Rptr.3d 100, 119 Cal.App.4th 1146, review denied.
Libel And Slander  51(5)

A reasonable inference could be drawn from former city councilman's political supporter's declaration, which
was filed by councilman in opposition to defendants' motions for summary judgment in libel action, that
original article was being distributed by defendants in March, 1971, after publication of retraction in a
pre-March 10, 1971, newsletter, since fact that political supporter's declaration was not precise as to any time
sequence between the date of retraction and continued distribution of original article was not fatal to question of
whether councilman had demonstrated existence of a triable issue of malice because of principles governing
summary judgment proceedings. Fuhrman v. Risner (App. 2 Dist. 1979) 155 Cal.Rptr. 122, 92 Cal.App.3d 725.
Judgment  185.3(21)

Fact that defamatory publication is false does not necessarily import malice. Freeman v. Mills (App. 2 Dist.
1950) 97 Cal.App.2d 161, 217 P.2d 687. Libel And Slander  5

The tenor of a defamatory publication may be evidence of malice. Freeman v. Mills (App. 2 Dist. 1950) 97
Cal.App.2d 161, 217 P.2d 687. Libel And Slander  112(2)

In libel action, malice may be established by direct proof of state of mind of publisher, or by evidence from
which its existence may be inferred, and evidence must bear on course of conduct of defendant toward plaintiff
from which existence of malice reasonably may be inferred. Freeman v. Mills (App. 2 Dist. 1950) 97
Cal.App.2d 161, 217 P.2d 687. Libel And Slander  112(2)

Actual malice may be inferred from publication of defamatory charge that is false and libelous per se, if
defendant publishes it without having probable cause for believing it to be true. Taylor v. Lewis (App. 2 Dist.
1933) 132 Cal.App. 381, 22 P.2d 569. Libel And Slander  5

Performance of lawful act in proper way, pursuant to inexorable duty, affords no inference of malice. Miles v.
Rosenthal (App. 3 Dist. 1928) 90 Cal.App. 390, 266 P. 320. Libel And Slander  5

The word "malice" in the provisions of the Civil Code upon the subject of libel and slander means actual or
express malice, as distinguished from that somewhat fictional form of malice sometimes described as "a
wrongful act done intentionally without just cause or excuse," or as "the absence of legal excuse"; and actual
malice may be inferred from the publication of a defamatory charge that is false in fact and not within the realm
of absolute privilege, defined in § 47, subds. 1, 2, and actual malice may also be inferred where the charge is
false and is libelous per se, and the defendant publishes it without having probable cause for believing it to be
true and such inference is sufficient to defeat the defense of qualified privilege. Snively v. Record Pub.
Co.(1921) 185 Cal. 565, 198 P. 1. Libel And Slander  5

The manner of statement is material upon the question of malice, and if the facts believed by defendant to be
true are exaggerated, overdrawn, or colored to plaintiff's detriment, or are not stated fully and fairly with respect
to plaintiff, malice may be inferred from such circumstances alone. Snively v. Record Pub. Co.(1921) 185 Cal.



565, 198 P. 1. Libel And Slander  5

10.  —  —  Negligence, malice

Negligence in the publication of a defamation is insufficient to meet the test of malice. Good Government
Group of Seal Beach, Inc. v. Superior Court of Los Angeles County (1978) 150 Cal.Rptr. 258, 22 Cal.3d 672,
586 P.2d 572, certiorari denied 99 S.Ct. 2406, 441 U.S. 961, 60 L.Ed.2d 1066. Libel And Slander  4

11.  —  —  Malice in law

Malice, as pertaining to actions of libel and slander, may be divided into two distinct classes, that is, malice in
law and malice in fact and malice in law may be defined as a wrongful act done intentionally without just cause
or excuse. Childers v. San Jose Mercury Printing & Pub. Co.(1894) 105 Cal. 284, 38 P. 903. Libel And Slander

 4

12.  —  —  Malice in fact

Malice in fact must be both alleged and proved if recovery of punitive damages is sought in action for libel.
Taylor v. Lewis (App. 2 Dist. 1933) 132 Cal.App. 381, 22 P.2d 569. Libel And Slander  100(7)

Malice in fact, in libel cases, is defined as a spiteful or rancorous disposition which causes an act to be done for
mischief. Childers v. San Jose Mercury Printing & Pub. Co.(1894) 105 Cal. 284, 38 P. 903. Libel And Slander

 4

13.  —  —  Presumption of malice

Fact that an implied defamatory charge or insinuation leaves room for innocent interpretation as well does not
establish that defamatory meaning does not appear from the language itself, and while language used may give
rise to conflicting inferences as to meaning intended when it is addressed to the public at large it is reasonable
to assume that some readers will take it in its defamatory sense. Selleck v. Globe Intern., Inc.(App. 2 Dist.
1985) 212 Cal.Rptr. 838, 166 Cal.App.3d 1123, review denied. Libel And Slander  19

Where a newspaper article is libelous per se and not privileged, plaintiff need not prove malice in fact. Stevens
v. Storke (1923) 191 Cal. 329, 216 P. 371. Libel And Slander  5

That form of malice the existence of which cannot be rebutted is a legal malice, or "malice in law," and, the
libel being admitted, this form of malice is conclusively presumed; but "malice in fact," which is a vexatious
purpose to injure, may be rebutted. Plumb v. Stahl (App. 3 Dist. 1921) 54 Cal.App. 645, 202 P. 468. Libel And
Slander  5

The presumption of malice from the publication of a defamatory article in and of itself cannot be rebutted.
Newby v. Times-Mirror Co.(App. 3 Dist. 1920) 46 Cal.App. 110, 188 P. 1008. Libel And Slander  5

Malice in fact is never presumed, but must be proved by plaintiff, but the jury may infer malice from the
publication of an unprivileged article which is libelous per se. Lewis v. Hayes (1913) 165 Cal. 527, 132 P.
1022, Am.Ann.Cas. 1914D,148. Libel And Slander  101(1)

The publication of an article libelous per se is conclusively presumed to have been made intentionally, and
without just cause. Childers v. San Jose Mercury Printing & Pub. Co.(1894) 105 Cal. 284, 38 P. 903. Libel And
Slander  5

Malice in law is necessary to create cause of action for libel and is conclusively presumed in publications
charging a felony. Childers v. San Jose Mercury Printing & Pub. Co.(1894) 105 Cal. 284, 38 P. 903. Libel And
Slander  4; Libel And Slander  5

The law presumes or implies malice from the speaking or publication of actionable words, and no actual malice
is essential to recovery. Lick v. Owen (1874) 47 Cal. 252. Libel And Slander  5



To rebut presumption of express malice, publisher of defamatory matter concerning private person should be
allowed fullest opportunity to show circumstances. Wilson v. Fitch (1871) 41 Cal. 363. Libel And Slander 
104(1)

14.  —  —  Reckless conduct, malice

"Reckless conduct" for purposes of determining whether allegedly defamatory article was circulated with
reckless disregard of whether it was false is not measured by whether reasonably prudent man would have
investigated before publishing, but rather, there must be sufficient evidence to permit conclusion that defendant
subjectively ascertains serious doubt as to truth of its publication. Gomes v. Fried (App. 1 Dist. 1982) 186
Cal.Rptr. 605, 136 Cal.App.3d 924. Libel And Slander  51(5)

15.  —  —  Proof of malice

Malice, for purposes of defamation claim under California law, may be established by showing that defendants
lacked reasonable grounds to believe statement true, and therefore acted with reckless disregard for plaintiff's
rights. Family Home & Finance Center, Inc. v. Federal Home Loan Mortg. Corp., C.D.Cal.2006, 461 F.Supp.2d
1188, affirmed 525 F.3d 822. Libel And Slander  51(1)

16. Disparagement

Under California law, "disparagement," refers to twin torts of trade libel and slander of title. Lindsey v. Admiral
Ins. Co., N.D.Cal.1992, 804 F.Supp. 47. Libel And Slander  130

17. Interpretation of language used — In general

Under California law, a defamatory statement that is ambiguous as to its target not only must be capable of
being understood to refer to the plaintiff, but also must be shown actually to have been so understood by a third
party. SDV/ACCI, Inc. v. AT & T Corp., C.A.9 (Cal.)2008, 522 F.3d 955. Libel And Slander  21

Under California law, a defamatory meaning must be found, if at all, in a reading of the publication as a whole,
although not every word of an allegedly defamatory publication has to be false and defamatory to sustain a libel
action. Kaelin v. Globe Communications Corp., C.A.9 (Cal.)1998, 162 F.3d 1036. Libel And Slander  19;
Libel And Slander  30

Under California law, when addressing a defamation by implication claim, the court must determine whether
the statements that form the basis of a defamation claim impliedly assert a fact that is susceptible to being
proved false, and whether the language and tenor is such that it cannot reasonably be interpreted as stating
actual facts. Thomas v. Los Angeles Times Communications, LLC, C.D.Cal.2002, 189 F.Supp.2d 1005,
affirmed 45 Fed.Appx. 801, 2002 WL 31007420, certiorari denied 123 S.Ct. 1000, 537 U.S. 1172, 154 L.Ed.2d
914. Libel And Slander  22

Under California law, a court's inquiry in a defamation by implication claim is not to determine if the
communications may have an innocent meaning but rather to determine if the communication reasonably
carries with it a defamatory meaning. Thomas v. Los Angeles Times Communications, LLC, C.D.Cal.2002, 189
F.Supp.2d 1005, affirmed 45 Fed.Appx. 801, 2002 WL 31007420, certiorari denied 123 S.Ct. 1000, 537 U.S.
1172, 154 L.Ed.2d 914. Libel And Slander  22

Court must first determine as question of law whether statement is reasonably susceptible of defamatory
interpretation; if so, it is for jury to determine defamatory meaning was in fact conveyed to listener or reader.
Kahn v. Bower (App. 1 Dist. 1991) 284 Cal.Rptr. 244, 232 Cal.App.3d 1599, rehearing denied and modified,
review denied. Libel And Slander  123(2)

It is question of law for court whether challenged statement is reasonably susceptible of interpretation which
implied probably false assertion of actual fact; if question is answered in affirmative, jury may be called upon to
determine whether such interpretation was in fact conveyed by allegedly defamatory statement. Kahn v. Bower
(App. 1 Dist. 1991) 284 Cal.Rptr. 244, 232 Cal.App.3d 1599, rehearing denied and modified, review denied.



Libel And Slander  123(2)

Statements by private counselor for children, who had provided counseling and testing services for children,
indicating that lives of needy children were being seriously threatened by incompetence of county social
worker, that social worker's conduct in one instance went beyond incompetence, and that it was impossible to
work with her as a result of the chaos, confusion, and incompetence could not be reasonably understood to
assert as actual fact that social worker was hostile to children, but could be construed to assert as actual fact that
social worker was incompetent, thus permitting social worker to maintain cause of action for defamation over
objection that statements lacked requisite factual content. Kahn v. Bower (App. 1 Dist. 1991) 284 Cal.Rptr.
244, 232 Cal.App.3d 1599, rehearing denied and modified, review denied. Libel And Slander  10(3)

In action which proceeded on theory that it was action sounding in libel per se, it was proper for trial court to
consider specific meaning of alleged libelous article from language used, apart from any innuendo or
inducement. Jeffers v. Screen Extras Guild, Inc.(App. 1958) 162 Cal.App.2d 717, 328 P.2d 1030. Libel And
Slander  19

An alleged libelous publication is to be construed as well from the expressions used, as from the whole scope
and apparent object of the writer. Dethlefsen v. Stull (App. 1 Dist. 1948) 86 Cal.App.2d 499, 195 P.2d 56. Libel
And Slander  19

In interpreting language of publication charged to be a libel, court should construe words used in light of whole
scope and apparent object of the writer, and consider not only actual language used but sense and meaning
which may fairly be presumed to have been conveyed to the readers. Harris v. Curtis Pub. Co.(App. 4 Dist.
1942) 49 Cal.App.2d 340, 121 P.2d 761. Libel And Slander  19

In libel action, it is sufficient if the gist of the libelous language contains the objectionable charge or insinuation
notwithstanding some of the language may be free from any libel. Rosenberg v. J.C. Penney Co.(App. 3 Dist.
1939) 30 Cal.App.2d 609, 86 P.2d 696. Libel And Slander  19

In ruling on demurrer to libel complaint, court was required to place itself in position of reading public and
consider meaning and effect of publication in its tendency to libel plaintiff. Ray v. Citizen-News Co.(App. 2
Dist. 1936) 14 Cal.App.2d 6, 57 P.2d 527. Libel And Slander  97

Whether publication is libelous is determinable from expressions used, whole scope and apparent object of
writer, and from viewpoint of probable effect upon average reader. Bates v. Campbell (1931) 213 Cal. 438, 2
P.2d 383. Libel And Slander  19

In determining whether newspaper readers understood the publication as charging plaintiff only with doing that
which he had a right to do, the publication should be measured not so much by its effect when subjected to the
critical analysis of a trained legal mind as by the question as to what would be its natural and probable effect
upon the mind of the average lay reader. Stevens v. Snow (1923) 191 Cal. 58, 214 P. 968. Libel And Slander

 19

In determining whether certain language charged as libelous is sufficient to sustain an action, the court must
consider, not the actual words alone, but also the sense and meaning, under the circumstances of the
publication, which such language may fairly be presumed to have conveyed to those who read it. Bettner v.
Holt (1886) 70 Cal. 270, 11 P. 713. Libel And Slander  19

The publication in a newspaper, by a teacher in a school for the preparation and education of persons seeking to
become teachers, of and concerning a pupil therein, that "by her conduct in class, by her behavior in and around
the building, and by her spirit as exhibited in numberless personal interviews, she has shown herself tricky and
unreliable, and almost destitute of those womanly and honorable characteristics that should be the first
requisites in a teacher," constitutes a libel, and the words used are unambiguous and actionable. Dixon v. Allen
(1886) 69 Cal. 527, 11 P. 179. Libel And Slander  9(5)

In ascertaining the meaning of a particular sentence in an alleged defamatory publication, it must be construed



in connection with remainder of publication of which it forms a part, and an isolated phrase, if standing alone,
or used in a different connection, may be capable of meaning of which it is not susceptible in connection in
which it is used. Van Vactor v. Walkup (1873) 46 Cal. 124. Libel And Slander  19

18.  —  —  Rational interpretations, interpretation of language used

Altered quotation is not protected even if it is a "rational interpretation" of actual statement; where writer uses
quotation marks and reasonable reader would conclude that quotation purports to be verbatim repetition of
statement by speaker, quotation marks indicate that author is not involved in interpretation of speaker's
ambiguous statement but is attempting to convey what the speaker said. Masson v. New Yorker Magazine, Inc.,
U.S.Cal.1991, 111 S.Ct. 2419, 501 U.S. 496, 115 L.Ed.2d 447, on remand 960 F.2d 896. Constitutional Law

 2161; Libel And Slander  30; Libel And Slander  51(1)

19.  —  —  Innocent interpretations, interpretation of language used

Fact that an implied defamatory charge or insinuation leaves room for an innocent interpretation as well does
not establish that defamatory meaning does not appear from the language itself, and while language used may
give rise to conflicting inferences as to meaning intended when it is addressed to the public at large it is
reasonable to assume that some of the readers will take it in its defamatory sense; overruling Jeffers v. Screen
Extras Guild, 162 Cal.App.2d 717, 328 P.2d 1030. Menefee v. Codman, 155 Cal.App.2d 396, 317 P.2d 1032;
Smith v. Los Angeles Bookbinders Union, 133 Cal.App.2d 486, 284 P.2d 194; Babcock v. McClatchy
Newspapers, 82 Cal.App.2d 528, 186 P.2d 737; Peabody v. Barham, 52 Cal.App.2d 581 126 P.2d 668; Washer
v. Bank of America, 21 Cal.App.2d 822, 136 P.2d 297.

Language may be libelous on its face even though it may also be susceptible of innocent interpretation; the test
is whether defamatory meaning appears from the language itself without necessity of explanation or pleading of
extrinsic facts, and if it does, whether the charge is directly made or is merely implied, the publication, without
averment, colloquium, or innuendo, will in itself constitute a libel. Fairfield v. Hagan (App. 2 Dist. 1967) 56
Cal.Rptr. 402, 248 Cal.App.2d 194. Libel And Slander  22

Where offending language is susceptible of an innocent interpretation or has more than one meaning, it is not
"actionable per se", and it will not be given a libelous character unless such is its plain and obvious import.
Peabody v. Barham (App. 2 Dist. 1942) 52 Cal.App.2d 581, 126 P.2d 668. Libel And Slander  19

20.  —  —  Specific knowledge of facts, interpretation of language used

A statement is not libelous on its face if the defamatory meaning would appear only to readers who might be
able to recognize it through some knowledge of specific facts and/or circumstances, not discernible from the
face of the publication, and which are not matters of common knowledge rationally attributable to all
reasonable persons. Walker v. Kiousis (App. 4 Dist. 2001) 114 Cal.Rptr.2d 69, 93 Cal.App.4th 1432. Libel And
Slander  6(1)

21.  —  —  Reader's place, interpretation of language used

In determining whether alleged defamatory statement implies factual assertion under California law, court must
place itself in position of reader, and determine sense of meaning of statement according to its natural and
popular construction and natural and probable effect it would have upon mind of average reader. Rodriguez v.
Panayiotou, C.A.9 (Cal.)2002, 314 F.3d 979. Libel And Slander  19

22.  —  —  Reasonable or average reader, interpretation of language used

In libel action by subject of magazine article and book against author and publishers, jury could find that
reasonable reader would understand quotations in published work to be nearly verbatim reports of statements
made by subject; work provided reader no clue that quotations were being used as rhetorical device or to
paraphrase speaker's actual statements and, to the contrary, purported to be nonfiction and the result of
numerous interviews. Masson v. New Yorker Magazine, Inc., U.S.Cal.1991, 111 S.Ct. 2419, 501 U.S. 496, 115



L.Ed.2d 447, on remand 960 F.2d 896. Libel And Slander  123(2)

In determining whether words are capable of defamatory meaning, a judge will construe them according to the
fair and natural meaning that will be given them by reasonable persons of ordinary intelligence and will not
consider what persons setting themselves to work to deduce some unusual meaning might extract from them.
Lorentz v. R.K.O. Radio Pictures, 1946, 155 F.2d 84, certiorari denied 67 S.Ct. 81, 329 U.S. 727, 91 L.Ed. 629.
Libel And Slander  19

To resolve question of whether challenged statement is susceptible of interpretation which implies provably
false assertion of fact, and thus is actionable in defamation action under California law, court considers whether
reasonable or average reader would interpret statement, taken in context, to imply a false assertion of fact. Isuzu
Motors Ltd. v. Consumers Union of U.S., Inc., C.D.Cal.1998, 12 F.Supp.2d 1035. Libel And Slander  6(1)

Whether published material is reasonably susceptible of interpretation which implies provably false assertion of
fact, which is dispositive question in defamation action, is question of law for court; question must be resolved
by considering whether reasonable or "average" reader would so interpret the material. Couch v. San Juan
Unified School Dist.(App. 3 Dist. 1995) 39 Cal.Rptr.2d 848, 33 Cal.App.4th 1491. Libel And Slander 
123(2)

"Average reader," whose interpretation of published material is looked to in determining whether material is
reasonably susceptible to interpretation which implies provably false assertion and may be basis for defamation
action, is reasonable member of audience to which material was originally addressed. Couch v. San Juan
Unified School Dist.(App. 3 Dist. 1995) 39 Cal.Rptr.2d 848, 33 Cal.App.4th 1491. Libel And Slander  22

Publication is to be measured not so much by its effect when subjected to critical analysis of a mind trained in
law, but by natural and probable effect upon mind of the average reader. Selleck v. Globe Intern., Inc.(App. 2
Dist. 1985) 212 Cal.Rptr. 838, 166 Cal.App.3d 1123, review denied. Libel And Slander  19

Publication is not to be measured so much as by its effect when subjected to critical analysis of a mind trained
in law, but by natural and probable effect upon mind of the average reader. MacLeod v. Tribune Pub. Co.(1959)
52 Cal.2d 536, 343 P.2d 36. Libel And Slander  19

In construing a letter alleged to be libelous, court's function is to construe writing in sense that is most natural
and obvious and in which persons to whom letter was sent would be most likely to understand it, and court will
read it as he conceives average persons not trained in technicalities would read it. Dethlefsen v. Stull (App. 1
Dist. 1948) 86 Cal.App.2d 499, 195 P.2d 56. Libel And Slander  19

The injurious character of a publication is to be gauged by the effect it would have on persons unacquainted
with plaintiff and hearing of him for the first time, on whom a truthful accusation and a false accusation
masquerading as the truth would have the same effect as respects conduct toward or regard for the accused
person. Glenn v. Gibson (App. 1946) 75 Cal.App.2d 649, 171 P.2d 118. Libel And Slander  19

23.  —  —  Context and tenor, interpretation of language used

To determine whether alleged defamatory statement implies factual assertion, court looks at statement both in
its broad context, considering general tenor of entire work, subject of statements, setting, and format of work,
and in its specific context, noting content of statement, extent of figurative or hyperbolic language used, and
reasonable expectations of audience in that particular situation. Rodriguez v. Panayiotou, C.A.9 (Cal.)2002, 314
F.3d 979. Libel And Slander  19

Statement during comedy show in which cast member speaking through picture of actor stated that plaintiff
considered "brilliant" the actor's performance at a roast of black celebrity was reasonably incapable of being
given defamatory meaning. Buttons v. National Broadcasting Co., Inc., C.D.Cal.1994, 858 F.Supp. 1025.

Satirical, hyperbolic, imaginative, or figurative statements are protected by First Amendment, and not
actionable as libel, because the context and tenor of the statements negate the impression that the author



seriously is maintaining an assertion of actual fact. Franklin v. Dynamic Details, Inc.(App. 4 Dist. 2004) 10
Cal.Rptr.3d 429, 116 Cal.App.4th 375. Constitutional Law  2161

In libel action, communication's meaning must be considered in reference to relevant factors, such as occasion
of utterance, persons addressed, purpose to be served, and all circumstances attending publication. Jensen v.
Hewlett-Packard Co.(App. 4 Dist. 1993) 18 Cal.Rptr.2d 83, 14 Cal.App.4th 958. Libel And Slander  19

24.  —  —  Entirety of article, interpretation of language used

In determining whether an article is libelous, it must be considered in its entirety, and it must not be divided
into segments and each portion treated as a separate unit. Washer v. Bank of America Nat. Trust & Sav. Ass'n
(1948) 197 P.2d 202, 87 Cal.App.2d 501; Blake v. Hearst Publications (1946) 170 P.2d 100, 75 Cal.App.2d 6;
Harris v. Curtis Pub. Co.(1942) 121 P.2d 761, 49 Cal.App.2d 340; Rosenberg v. J. C. Penney Co.(1939) 86 P.2d
696, 30 Cal.App.2d 609.

A pamphlet allegedly libelous per se must be read as a whole in order to understand its import and effect which
it was calculated to have on the reader, and must be construed in light of the whole scope and apparent object of
the writer, considering not only the actual language used, but the sense and meaning which may have been
fairly presumed to have been conveyed to those who read it. Corman v. Blanchard (App. 2 Dist. 1962) 27
Cal.Rptr. 327, 211 Cal.App.2d 126. Libel And Slander  19

An alleged libelous publication must be considered as a whole and not divided into segments, it must be
construed from expressions used as well as from whole scope and apparent object of writer and its language
must be given the natural and popular construction of average reader, not the critical analysis of mind trained in
technicalities. Jeffers v. Screen Extras Guild, Inc.(App. 1958) 162 Cal.App.2d 717, 328 P.2d 1030. Libel And
Slander  19

25. Identification of persons libeled

Statement in letter by medical school professor to then dean of medical school attributing a false conclusion to
review committee was not defamatory to his colleague, who was primary subject of letter, where colleague was
not member of committee and took part in writing committee report. Dong v. Board of Trustees of Leland
Stanford Jr. University (App. 6 Dist. 1987) 236 Cal.Rptr. 912, 191 Cal.App.3d 1572, review denied, certiorari
denied 108 S.Ct. 731, 484 U.S. 1019, 98 L.Ed.2d 680. Libel And Slander  9(5)

There is no requirement that person defamed be mentioned by name, and it is sufficient if from evidence the
jury can infer that defamatory statement applies to plaintiff, and sufficient if publication points to plaintiff by
description or circumstance tending to identify him. Di Giorgio Fruit Corp. v. American Federation of Labor
and Congress of Indus. Organizations (App. 3 Dist. 1963) 30 Cal.Rptr. 350, 215 Cal.App.2d 560. Libel And
Slander  21

Newspaper article published by defendants, stating that the district court of appeal upheld a lower court's
judgment of nonsuit in a slander suit defendants' newspaper brought against plaintiff, and that newspaper
appealed in the belief that if decision extending legislative privilege to city councilmen were allowed to stand,
"the public would have no protection against malicious statements made by unscrupulous members of any
minor legislative body", and a second article discussing the question of whether a member of a minor legislative
body, such as a city council, has the right to say "anything he wishes about anybody in an official proceeding,
without regard to the laws of slander" were not libelous, since the language of the first article clearly applied to
an indeterminate group of fictitious persons who might at some unstated future time "unscrupulously" defame
other persons in a legislative proceeding, and the second article was merely a presentation of a point of view
upon an issue that had become one of public interest. Smith v. Harnish (App. 1959) 167 Cal.App.2d 115, 333
P.2d 815. Libel And Slander  21

In libel action against defendant who hung sign upon automobile bearing inscription "Nuts To You-You Old
Witch", complaint was not subject to special demurrer on grounds that plaintiffs were not identified in the sign
as being the object thereof, where such element was supplied by allegations as to ownership of property in front



of which sign was displayed, coupled with allegations that persons to whom publication was made understood
that plaintiffs were being thereby described. Megarry v. Norton (App. 1955) 137 Cal.App.2d 581, 290 P.2d 571.
Libel And Slander  97

A complaint for libel is insufficient where publication does not defame an ascertainable person. Harris v. Curtis
Pub. Co.(App. 4 Dist. 1942) 49 Cal.App.2d 340, 121 P.2d 761. Libel And Slander  82

Plaintiff who alleged and proved readers of libelous publication believed plaintiff was intended, could recover,
though plaintiff's name was not mentioned. Dewing v. Blodgett (App. 2 Dist. 1932) 124 Cal.App. 100, 11 P.2d
1105. Libel And Slander  21

To constitute libel a party need not be named in the writing if pointed to by description or circumstance tending
to identify him. Peterson v. Rasmussen (App. 3 Dist. 1920) 47 Cal.App. 694, 191 P. 30. Libel And Slander 
21

Where, in libel, there was no controversy nor uncertainty as to the person to whom the libelous language
referred, evidence of what was said to plaintiff by others after the publication of the libel was inadmissible to
show that the libelous words were understood to refer to plaintiff. Skrocki v. Stahl (App. 1910) 14 Cal.App. 1,
110 P. 957. Libel And Slander  105(4)

In an action for a libel in which the name of the plaintiff is not mentioned, the plaintiff may, for the purpose of
proving that the libel referred to him, introduce witnesses to testify that they knew the parties, and were familiar
with the relations existing between them immediately prior to and at the time of the publication, and that on
reading the publication they understood the plaintiff to be the person referred to. Russell v. Kelly (1872) 44 Cal.
641, 13 Am.Rep. 169. Libel And Slander  105(4)

26. Agency relationship

There was no agency relationship between broadcasting company or television show host and television
magazine which edited press release issued by the broadcasting company so as to give impression that a guest
on the television show, in addition to having experience in giving parties, also had experience as a call girl.
Montandon v. Cox Broadcasting Corp.(App. 1 Dist. 1975) 120 Cal.Rptr. 196, 45 Cal.App.3d 932. Principal And
Agent  14(1)

Actions of employees of television magazine in editing press release for publication so as to cause it to give
impression that author who was to appear on television program was a prostitute were outside and beyond the
scope of the subject matter submitted and were not within the scope of any possible agency between
broadcasting company which issued the press release and the magazine. Montandon v. Cox Broadcasting
Corp.(App. 1 Dist. 1975) 120 Cal.Rptr. 196, 45 Cal.App.3d 932. Principal And Agent  99

27. Stockholders

Under California law, stockholder of corporation has no personal or individual right of action against third
persons for wrong or injury to corporation which results in destruction or depreciation of value of his stock;
wrong thus suffered by stockholder is merely incidental to wrong suffered by corporation, and it affects all
stockholders alike. Glenn K. Jackson Inc. v. Roe, C.A.9 (Cal.)2001, 273 F.3d 1192. Corporations  202

28. Breach of contract

Disparaging e-mail sent by hospital's medical executive committee member, who opposed medical holding
company's proposed purchase of four hospitals, did not breach contract in which medical staff agreed to express
public support for acquisition; there was no evidence that member did not fulfill requirements under contract,
and e-mail was sent to limited number of recipients rather than publicly. Integrated Healthcare Holdings, Inc. v.
Fitzgibbons (App. 4 Dist. 2006) 44 Cal.Rptr.3d 517, 140 Cal.App.4th 515. Contracts  312(1)

An action will lie for inducing breach of contract by a resort to means in themselves unlawful, such as libel,
slander, fraud, physical violence or threats of such action. Baker v. Kale (App. 2 Dist. 1947) 83 Cal.App.2d 89,



189 P.2d 57. Libel And Slander  32; Torts  218

29. Persons liable

Participating in publication of a defamatory article as editor can subject a person to liability. Overstock.com,
Inc. v. Gradient Analytics, Inc.(App. 1 Dist. 2007) 61 Cal.Rptr.3d 29, 151 Cal.App.4th 688, rehearing denied,
review denied. Libel And Slander  74

One who takes a responsible part in a publication of defamatory material may be held liable for the publication.
Overstock.com, Inc. v. Gradient Analytics, Inc.(App. 1 Dist. 2007) 61 Cal.Rptr.3d 29, 151 Cal.App.4th 688,
rehearing denied, review denied. Libel And Slander  74

General rule for defamation is that only one who takes responsible part in publication is liable for defamation.
Matson v. Dvorak (App. 3 Dist. 1995) 46 Cal.Rptr.2d 880, 40 Cal.App.4th 539. Libel And Slander  74

Unsuccessful candidate for public office that filed action alleging libel against contributor to political
organization that published campaign flyer that accused candidate of having hundreds of dollars of unpaid fines
and citations failed to allege that contributor participated in preparing mailing, knew of its contents in advance
of publication, knew that charges made in campaign mailer were false, or held any position in organization from
which his oversight of campaign literature could be inferred, as required to warrant denial of contributor's
motion to strike lawsuit that alleged that lawsuit was strategic lawsuit against public participation (SLAPP);
contributor's contribution of money to organization was not sufficient to establish that contributor played
responsible part in publication as required to have been liable for defamation. Matson v. Dvorak (App. 3 Dist.
1995) 46 Cal.Rptr.2d 880, 40 Cal.App.4th 539. Pleading  358

General rule that employer may be held liable for defamation committed by employee while acting in the scope
of his authority and in furtherance of the employer's business is unaffected by fact that employment is public.
Sanborn v. Chronicle Pub. Co.(1976) 134 Cal.Rptr. 402, 18 Cal.3d 406, 556 P.2d 764. Libel And Slander 
74

Generally, if an employee or agent while acting in the scope of his authority and in furtherance of the
employer's business defames another, his employer or principal may be held liable therefor even though the
agent may have exceeded his express authority and regardless of the agent's motive. Sanborn v. Chronicle Pub.
Co.(1976) 134 Cal.Rptr. 402, 18 Cal.3d 406, 556 P.2d 764. Libel And Slander  74

In view of fact that county clerk had at least implied authority to issue statements to press and to submit to
interviews regarding operation of clerk's office and because newspaper interview which gave rise to defamation
action against county clerk and others concerned official business and served purpose of informing press and
public, it could not be presumed as a matter of law that clerk's statements to press concerning why he had
released attached funds were of no conceivable benefit to city or that their object was solely to save clerk from
personal embarrassment and, therefore, clerk's concededly defamatory statements were made within the ambit
of his public employment and rendered his employer liable therefor in the absence of other defenses. Sanborn v.
Chronicle Pub. Co.(1976) 134 Cal.Rptr. 402, 18 Cal.3d 406, 556 P.2d 764. Counties  146

Mere fact that person who wrote press release, issued by broadcasting company concerning appearance on
television program of author of book on how to give a party, knew that changes might be made in the wording
of the article submitted did not justify a claim that he knew that the television magazine which published the
edited article would turn it into a libelous one which gave impression that, in addition to having experience as a
party girl, the author also had experience as a call girl. Montandon v. Cox Broadcasting Corp.(App. 1 Dist.
1975) 120 Cal.Rptr. 196, 45 Cal.App.3d 932. Libel And Slander  74

A master is liable if he employs an employee to speak for him and it is immaterial if, acting within authority,
employee makes a mistake as to truth or acts with a bad motive. Rosenberg v. J.C. Penney Co.(App. 3 Dist.
1939) 30 Cal.App.2d 609, 86 P.2d 696. Labor And Employment  3049(1); Labor And Employment 
3059



One who publishes a libel acts at his peril and cannot mitigate his damages because some other person has
incurred the same liability for the same story. Behrendt v. Times-Mirror Co.(App. 2 Dist. 1938) 30 Cal.App.2d
77, 85 P.2d 949. Libel And Slander  64

Where written offer and confirmation of sale of newspaper by receiver to a creditor in effect provided that
receiver should not transfer title until payment for the newspaper and that purchaser was not required to pay
except on receipt of an instrument transferring title, purchaser was not liable for a libel published between the
time of confirmation and delivery of the bill of sale and before the purchaser took possession, because of the
fact that purchaser was equitable owner of the newspaper. Ayako Sakamu v. Zellerbach Paper Co.(App. 1 Dist.
1938) 25 Cal.App.2d 309, 77 P.2d 313. Libel And Slander  74

Author of defamatory statements, not authorizing or intending publication thereof, is not liable for libel. Draper
v. Hellman Commercial Trust & Savings Bank (1928) 203 Cal. 26, 263 P. 240. Libel And Slander  74

Since malice is not a necessary ingredient of a civil libel, nor essential to a full recovery of compensatory
damages, a newspaper publisher was equally liable for compensatory damages, whether the libel was malicious
or resulted from mere inadvertence, as from a proof reader's or compositor's error, or from a clerical misprision.
Davis v. Hearst (1911) 160 Cal. 143, 116 P. 530. Libel And Slander  4

The proprietor of a newspaper in which a libel is published is responsible, though he had no knowledge of its
publication. Dunn v. Hearst (1903) 139 Cal. 239, 73 P. 138. Libel And Slander  74

A corporation aggregate has the capacity to compose and publish a libel, and by reason thereof, when done,
becomes liable to an action for damages by the person of and concerning whom the words are composed and
published. Maynard v. Fireman's Fund Ins. Co.(1867) 34 Cal. 48, 91 Am.Dec. 672. Corporations  493

30. Public ridicule

Evidence that one defendant in libel action had known background of film and that it was not supposed to be
shown, and that other defendants had been told that conditions at farm, which film depicted as being bad, were
good, supported findings that defendants did not believe representations of film were true, and further finding
that statements were published with actual malice. Di Giorgio Fruit Corp. v. American Federation of Labor and
Congress of Indus. Organizations (App. 3 Dist. 1963) 30 Cal.Rptr. 350, 215 Cal.App.2d 560. Libel And Slander

 112(2)

To ascribe to an individual the sexual deviation described in psychology textbooks as constituting narcissism,
whatever the degree of such deviation, is to expose that person to hatred, contempt, ridicule, obloquy, and to
cause him to be shunned or avoided. Menefee v. Codman (App. 1957) 155 Cal.App.2d 396, 317 P.2d 1032.
Libel And Slander  16; Libel And Slander  17

Publication which was subject to reasonable construction that newspaper woman wore an old blouse and dirndl
along Paris waterfront and that she was thus unsuitably clad and that her husband should have furnished her
with proper clothes for trip, that is, expensive nightgowns and negligees, exposed newspaper woman to
contempt, ridicule, obloquy and avoidance and was libelous on its face. Menefee v. Codman (App. 1957) 155
Cal.App.2d 396, 317 P.2d 1032. Libel And Slander  16; Libel And Slander  17

Allegation that publication held plaintiffs up to public scorn and ridicule was not objectionable as conclusion of
law. Gill v. Curtis Pub. Co.(1952) 38 Cal.2d 273, 239 P.2d 630.

31. Opinions

False assertion of fact can be libelous under California law even though couched in terms of opinion. Rodriguez
v. Panayiotou, C.A.9 (Cal.)2002, 314 F.3d 979. Libel And Slander  6(1)

Even if speaker states facts upon which he bases his opinion, if those facts are either incorrect or incomplete, or
if his assessment of them is erroneous, statement may still imply false assertion of fact which could be libelous



under California law. Rodriguez v. Panayiotou, C.A.9 (Cal.)2002, 314 F.3d 979. Libel And Slander  6(1)

Under California law, if statement of opinion implies knowledge of facts which may lead to defamatory
conclusion, implied facts must themselves be true in order to avoid liability. Rodriguez v. Panayiotou, C.A.9
(Cal.)2002, 314 F.3d 979. Libel And Slander  54

An opinion that does not convey a false factual implication is not defamatory under California law. Coastal
Abstract Service, Inc. v. First American Title Ins. Co., C.A.9 (Cal.)1999, 173 F.3d 725, 50 U.S.P.Q.2d 1118.
Libel And Slander  6(1)

To determine whether statement implies factual assertion, and is thus not opinion protected under First
Amendment, court must consider: (1) totality of circumstances in which statement was made, (2) specific
context and content of statements, analyzing extent of figurative or hyperbolic language used and reasonable
expectations of audience in that particular situation, and (3) whether statement itself is sufficiently factual to be
susceptible of being proved true or false. Cochran v. NYP Holdings, Inc., C.D.Cal.1998, 58 F.Supp.2d 1113,
affirmed 210 F.3d 1036. Constitutional Law  1622; Libel And Slander  6(1)

When determining whether a statement of opinion is actionable defamation, courts examine the totality of the
circumstances, starting with the language of the allegedly defamatory statement itself. Integrated Healthcare
Holdings, Inc. v. Fitzgibbons (App. 4 Dist. 2006) 44 Cal.Rptr.3d 517, 140 Cal.App.4th 515. Libel And Slander

 19

In determining whether a statement is actionable opinion in a libel case, the court examines the totality of the
circumstances, starting with the language of the allegedly defamatory statement itself. Ruiz v. Harbor View
Community Ass'n (App. 4 Dist. 2005) 37 Cal.Rptr.3d 133, 134 Cal.App.4th 1456, modified on denial of
rehearing, as modified. Libel And Slander  6(1)

An opinion is actionable for libel if it discloses all the statements of fact on which the opinion is based and
those statements are false. Ruiz v. Harbor View Community Ass'n (App. 4 Dist. 2005) 37 Cal.Rptr.3d 133, 134
Cal.App.4th 1456, modified on denial of rehearing, as modified. Libel And Slander  6(1)

An opinion is not actionable for libel if it discloses all the statements of fact on which the opinion is based and
those statements are true. Ruiz v. Harbor View Community Ass'n (App. 4 Dist. 2005) 37 Cal.Rptr.3d 133, 134
Cal.App.4th 1456, modified on denial of rehearing, as modified. Libel And Slander  6(1)

For purposes of libel, an opinion based on implied, undisclosed facts is actionable if the speaker has no factual
basis for the opinion. Ruiz v. Harbor View Community Ass'n (App. 4 Dist. 2005) 37 Cal.Rptr.3d 133, 134
Cal.App.4th 1456, modified on denial of rehearing, as modified. Libel And Slander  6(1)

In the context of an action for libel, an opinion or legal conclusion is actionable only if it could reasonably be
understood as declaring or implying actual facts capable of being proved true or false. Ruiz v. Harbor View
Community Ass'n (App. 4 Dist. 2005) 37 Cal.Rptr.3d 133, 134 Cal.App.4th 1456, modified on denial of
rehearing, as modified. Libel And Slander  6(1)

For purposes of libel, statements of opinion that imply a false assertion of fact are actionable. Franklin v.
Dynamic Details, Inc.(App. 4 Dist. 2004) 10 Cal.Rptr.3d 429, 116 Cal.App.4th 375. Libel And Slander 
6(1)

Statement of opinion may be actionable if it implies allegation of undisclosed defamatory facts as basis for
opinion; dispositive question for court is whether reasonable fact finder could conclude that published
statements imply provably false factual assertion. Copp v. Paxton (App. 1 Dist. 1996) 52 Cal.Rptr.2d 831, 45
Cal.App.4th 829, rehearing denied, review denied. Libel And Slander  6(1)

Statement in letter sent by county emergency services coordinator regarding his experiences with individual
who held himself out to public as expert in earthquake safety that "I was invited to keep him honest.  Quite an
experience.  Quite a challenge" was constitutionally protected speech and could not provide basis for libel



action by individual; expression "keep him honest" made no factual imputation of specific dishonest conduct
capable of being proved true or false. Copp v. Paxton (App. 1 Dist. 1996) 52 Cal.Rptr.2d 831, 45 Cal.App.4th
829, rehearing denied, review denied. Constitutional Law  2168; Libel And Slander  9(1)

Statements in letter sent by county emergency services coordinator regarding his experiences with individual
who held himself out to public as expert in earthquake safety which referred to individual as a "booby" and
which alluded to individual's residence in Half Moon Bay by stating that "I think our best approach is to leave
him baying in the ocean breezes" were constitutionally protected speech and could not provide basis for libel
action by individual; epithet "booby" can be understood only as vague expression of low esteem, and allusion to
"baying in the ocean breezes" was metaphoric and subjective expression of disapproval devoid of any factual
content. Copp v. Paxton (App. 1 Dist. 1996) 52 Cal.Rptr.2d 831, 45 Cal.App.4th 829, rehearing denied, review
denied. Constitutional Law  2168; Libel And Slander  9(1)

Statement contained in staff memorandum sent by county emergency services coordinator to employee
regarding individual who held himself out as earthquake safety expert and who had made public statements that
children in schools should not get under their desks in case of earthquake, which concluded by stating "Sermon
over" and, as individual would say, "let us prey" could reasonably be regarded as defamatory and was
potentially actionable; statement was not intended to be understood as actual quotation of individual's words,
but rather facetiously imputed words to him as way of conveying opinion that he exploits fears of parents for
personal gain. Copp v. Paxton (App. 1 Dist. 1996) 52 Cal.Rptr.2d 831, 45 Cal.App.4th 829, rehearing denied,
review denied. Libel And Slander  9(1)

Because there is no such thing as false idea, publication must contain false statement of fact to give rise to
liability for defamation, and even if they are objectively unjustified or made in bad faith, publications which are
statements of opinion rather than fact cannot form basis for libel action. Campanelli v. Regents of University of
California (App. 1 Dist. 1996) 51 Cal.Rptr.2d 891, 44 Cal.App.4th 572. Libel And Slander  6(1)

Statement made by university athletic director following firing of basketball coach that "players were beaten
down and in trouble psychologically" was not intended to be factual assertion but rather was statement of
opinion and was not actionable; athletic director was not seriously maintaining that players had suffered
"psychological damage" in any scientific, verifiable sense, and phrase "in trouble psychologically" was instead
used as emphatic way of expressing athletic director's central theme that he thought players felt "beaten down"
as result of coach's harsh methods. Campanelli v. Regents of University of California (App. 1 Dist. 1996) 51
Cal.Rptr.2d 891, 44 Cal.App.4th 572. Libel And Slander  10(6)

Newspaper reporter's statements accusing city council member of being a "crook" and a "crooked politician"
were statements of opinion that were protected by First Amendment; reporter made statements while attempting
to obtain corroborating information from a potential source and used inflammatory language in effort to
persuade the source to talk. Fletcher v. San Jose Mercury News (App. 6 Dist. 1989) 264 Cal.Rptr. 699, 216
Cal.App.3d 172, review denied, certiorari denied 111 S.Ct. 51, 498 U.S. 813, 112 L.Ed.2d 26. Constitutional
Law  1625

Statements made by managers of chemical company that they wouldn't live in housing development adjacent to
company's plant, that plant never had life threatening incident but potential existed, and that housing
development was like building homes off end of runway were either assertions of true facts or unambiguous
opinions, and therefore developer had no cause of action for trade libel against company and its managers.
Hofmann Co. v. E. I. Du Pont De Nemours & Co.(App. 1 Dist. 1988) 248 Cal.Rptr. 384, 202 Cal.App.3d 390,
modified. Libel And Slander  133; Libel And Slander  136

Comments made by plant managers of chemical company regarding developer's construction of housing
development adjacent to company's plant  that they wouldn't live in development, that plant never had life
threatening incident but potential existed, and that housing development was like building homes off end of
runway — were protected by First Amendment despite claim that managers used speech to intentionally
interfere with developer's prospective economic advantage; comments were either true statements of fact or



unambiguous statements of opinion, and statements and context in which they appeared were entitled to highest
level of First Amendment protection. U.S.C.A. Const.Amend. 1. Hofmann Co. v. E. I. Du Pont De Nemours &
Co.(App. 1 Dist. 1988) 248 Cal.Rptr. 384, 202 Cal.App.3d 390, modified. Constitutional Law  1629; Torts

 241

Letter from medical school professor criticizing allegedly unethical practices used by his colleague in research,
when taken as a whole, was a statement of opinion and therefore not defamatory as a matter of law. Dong v.
Board of Trustees of Leland Stanford Jr. University (App. 6 Dist. 1987) 236 Cal.Rptr. 912, 191 Cal.App.3d
1572, review denied, certiorari denied 108 S.Ct. 731, 484 U.S. 1019, 98 L.Ed.2d 680. Libel And Slander 
9(5)

Alleged defamatory statement in television program review which began with the phrase "My impression is"
was a statement of opinion, rather than a statement of fact actionable in libel; statement appeared in review of
television program by television critic in his editorial column, which used flashy hyperbole, sarcasm, and dealt
with controversial subject of sex education in the public schools. Baker v. Los Angeles Herald Examiner (1986)
228 Cal.Rptr. 206, 42 Cal.3d 254, 721 P.2d 87, certiorari denied 107 S.Ct. 880, 479 U.S. 1032, 93 L.Ed.2d 834,
rehearing denied 107 S.Ct. 1360, 480 U.S. 912, 94 L.Ed.2d 531. Libel And Slander  6(1)

Publication by local bar association of collective opinion of committee on judicial evaluations, which had right
to express its views, like everyone else, on who was or was not qualified for judicial office, that attorney
seeking office of superior court judge was not qualified for that position was nonlibelous as matter of law.
Botos v. Los Angeles County Bar Ass'n (App. 2 Dist. 1984) 199 Cal.Rptr. 236, 151 Cal.App.3d 1083. Libel
And Slander  48(3)

Statements in newspaper article concerning police officer's failure to help with citizen's arrest of his fellow
officer on same parking violation for which citizens attempting to make citizen's arrest were being cited were
statements of opinion and not actionable as libel. Gomes v. Fried (App. 1 Dist. 1982) 186 Cal.Rptr. 605, 136
Cal.App.3d 924. Libel And Slander  10(3)

Essential operative portion of campaign advertisement was statement of opinion, as matter of law, and thus
advertisement was outside meaning of libel for purposes of union official's libel suit based on advertisement.
(Per Regan, J., with two Justices specially concurring.) Tschirky v. Superior Court of California, Siskiyou
County (App. 3 Dist. 1981) 177 Cal.Rptr. 357, 124 Cal.App.3d 534. Libel And Slander  6(1)

The critical determination of whether an allegedly defamatory statement constitutes fact or opinion is a question
of law. Gregory v. McDonnell Douglas Corp.(1976) 131 Cal.Rptr. 641, 17 Cal.3d 596, 552 P.2d 425. Libel And
Slander  123(2)

Company's statements, in the context of a labor dispute, that plaintiffs, union officers, were apparently willing
to sacrifice the interests of the members of their union to further their own political aspirations and personal
ambitions constituted protected statements of opinion (U.S.C.A.Const. Amend. 1) which were not properly the
subject of a libel action, since the statements did not impute crimes or dishonesty to plaintiffs but simply
contained opinions that plaintiffs were not performing their duties competently and were not considering the
best interests of the union membership, and since the statements, including the references to motives, related
directly to plaintiffs' fitness for the offices they held. Gregory v. McDonnell Douglas Corp.(1976) 131 Cal.Rptr.
641, 17 Cal.3d 596, 552 P.2d 425. Libel And Slander  10(5)

Mere expression of opinion or severe criticism is not libelous though it adversely reflects on fitness of an
individual for public office. Miller v. Bakersfield News-Bulletin, Inc.(App. 5 Dist. 1975) 119 Cal.Rptr. 92, 44
Cal.App.3d 899. Libel And Slander  10(1)

32. Matters of public concern

Where disputed statements involve matters of public concern, plaintiff in defamation action bears burden of
showing that statements defendant made were false. Melaleuca, Inc. v. Clark (App. 4 Dist. 1998) 78 Cal.Rptr.2d
627, 66 Cal.App.4th 1344, rehearing denied, review denied. Libel And Slander  30; Libel And Slander



 48(1)

Where, although defamed plaintiff is a private party, alleged defamatory statement is matter of public concern,
plaintiff may not recover presumed or punitive damages without showing actual malice. Melaleuca, Inc. v.
Clark (App. 4 Dist. 1998) 78 Cal.Rptr.2d 627, 66 Cal.App.4th 1344, rehearing denied, review denied. Libel
And Slander  120(2)

Statements in books written by research scientist that benzene was present in products made from tea tree oil
related to matter of public concern, so that manufacturer of hygiene, cleaning, and pharmaceutical products
containing tea tree oil was required to show that scientist had acted with actual malice in order to recover in
libel action; public has well-recognized interest in knowing about quality and contents of consumer goods, and
statements were made in context of books espousing adoption of scientist's theories and what she believes are
healthy nutritional practices. Melaleuca, Inc. v. Clark (App. 4 Dist. 1998) 78 Cal.Rptr.2d 627, 66 Cal.App.4th
1344, rehearing denied, review denied. Libel And Slander  131

Determination of public interest in challenged statements, for purposes of determining whether statements were
matter of public concern, so that defamation plaintiff must show that statements were made with actual malice,
does not depend on whether statements were true; rather, in determining whether there is legitimate public
concern, more appropriate inquiry is whether form, context, and content of publication as a whole demonstrate
that a matter of public concern is implicated. Melaleuca, Inc. v. Clark (App. 4 Dist. 1998) 78 Cal.Rptr.2d 627,
66 Cal.App.4th 1344, rehearing denied, review denied. Libel And Slander  131; Libel And Slander 
134

Statements in books authored by research scientist that, through use of syncrometer, she had discovered
benzene in products made using tea tree oil, and that such products should be thrown out by consumers, were
directed solely at products made by company which manufactured hygiene, cleaning, and pharmaceutical
products from tea tree oil, rather than company itself, and thus, action was one for trade libel, in which
company was required to show knowledge on part of scientist that her statements were false, or that she acted
recklessly in making them; scientist made no statements about manner in which company conducted business,
its honesty, or its reliability, but only made statements about what was allegedly found in products. Melaleuca,
Inc. v. Clark (App. 4 Dist. 1998) 78 Cal.Rptr.2d 627, 66 Cal.App.4th 1344, rehearing denied, review denied.
Libel And Slander  131; Libel And Slander  139

Statements by city employees that two civil engineers conducted inaccurate and fraudulent surveys of three land
parcels pertained to a matter of public interest, and thus engineers were required to prove their falsity in
defamation action; statements were direct responses to inquiries into why city had stopped work at several
private construction sites, statements involved city's decision-making process, and survey dispute had
potentially enormous impact on surveyors and local residents. Nizam-Aldine v. City of Oakland (App. 1 Dist.
1996) 54 Cal.Rptr.2d 781, 47 Cal.App.4th 364, review denied. Libel And Slander  48(2); Libel And
Slander  101(4)

Allegedly defamatory on-air comments made by competitor about radio station involved matters of public
concern, and station had burden of proving falsity of comments in order to prevail on defamation claim against
competitor; comments were made during discussion about irresponsible radio broadcasting, which discussion
came after station allegedly broadcast anti-gay comments, and fact that some of competitor's comments about
station, such as station's purportedly allowing sex with minors in station van, did not directly implicate
broadcasting did not negate fact that broadcast as a whole directly related to responsibility in broadcasting.
Stolz v. KSFM 102 FM (App. 3 Dist. 1994) 35 Cal.Rptr.2d 740, 30 Cal.App.4th 195, review denied, certiorari
denied 116 S.Ct. 79, 516 U.S. 820, 133 L.Ed.2d 37. Libel And Slander  48(1); Libel And Slander 
101(4)

33. Opinion and fact distinguished

Absent clear and unambiguous ruling from court or agency of competent jurisdiction, statements by laypersons
that purport to interpret meaning of statute are opinion statements under California law, and not statements of



fact. Rodriguez v. Panayiotou, C.A.9 (Cal.)2002, 314 F.3d 979. Libel And Slander  6(1)

A statement of opinion based on fully disclosed facts is actionable as libel only if the stated facts are themselves
false and demeaning, because, when the supporting facts are fully disclosed, readers are free to accept or reject
the author's opinion based on their own independent evaluation of the facts. Franklin v. Dynamic Details,
Inc.(App. 4 Dist. 2004) 10 Cal.Rptr.3d 429, 116 Cal.App.4th 375. Libel And Slander  6(1)

E-mails published by electronics products designer, which stated that sales representative for vendors of
electronic products had stolen copyrighted materials, contained opinions based upon fully disclosed, provably
true facts, and thus were protected by First Amendment and not actionable as libel per se or trade libel; e-mails
directed reader to sales representative's website, which framed another web site through a link, and so
supporting facts were disclosed and accessible to reader, who could form own opinion based on facts, and
designer's statements appeared in context as rhetorical hyperbole. Franklin v. Dynamic Details, Inc.(App. 4
Dist. 2004) 10 Cal.Rptr.3d 429, 116 Cal.App.4th 375. Libel And Slander  7(13); Libel And Slander 
133

In a libel action, under the totality of the circumstances test, which is used to determine whether the statement
communicates or implies a provably false statement of fact, the language of the statement is examined first, and
then the context in which the statement was made must be considered. Franklin v. Dynamic Details, Inc.(App. 4
Dist. 2004) 10 Cal.Rptr.3d 429, 116 Cal.App.4th 375. Libel And Slander  19; Libel And Slander  22

Whether statement is one of fact, which may be actionable as libel, or one of opinion, is question of law to be
decided by court. Melaleuca, Inc. v. Clark (App. 4 Dist. 1998) 78 Cal.Rptr.2d 627, 66 Cal.App.4th 1344,
rehearing denied, review denied. Libel And Slander  123(2)

Statements in books by research scientist that, based on syncrometer testing, she had discovered benzene in
hygiene, cleaning, and pharmaceutical products containing tea tree oil, and that readers should throw out such
products, were statements of fact rather than opinion, and thus were potentially actionable, even though books
contained disclaimers attempting to characterize conclusions as opinions; statements were not cast in terms of
apparency or hesitation, and language of disclaimer actually tended to reinforce notion that book's contents
were based on facts. Melaleuca, Inc. v. Clark (App. 4 Dist. 1998) 78 Cal.Rptr.2d 627, 66 Cal.App.4th 1344,
rehearing denied, review denied. Libel And Slander  133

In making distinction between actionable statements of fact and constitutionally protected statements of
opinion, courts regard as opinion any broad, unfocused and wholly subjective comment. Copp v. Paxton (App.
1 Dist. 1996) 52 Cal.Rptr.2d 831, 45 Cal.App.4th 829, rehearing denied, review denied. Constitutional Law

 1622; Libel And Slander  6(1)

In applying totality of the circumstances test used in determining whether allegedly defamatory statement is one
of fact or opinion, court must put itself in place of average reader and decide natural and probable effect of
statement, and words themselves must be examined to see if they have defamatory meaning, or if sense and
meaning fairly presumed to have been conveyed have defamatory meaning; statements cautiously phrased in
terms of apparency are more likely to be opinions. Campanelli v. Regents of University of California (App. 1
Dist. 1996) 51 Cal.Rptr.2d 891, 44 Cal.App.4th 572. Libel And Slander  6(1)

Where court applies totality of circumstances test for purposes of determining whether allegedly defamatory
statement is one of fact or opinion, in addition to language used, context of statement must be examined, and
court must look at nature and full content of communication and to knowledge and understanding of audience to
whom publication was directed. Campanelli v. Regents of University of California (App. 1 Dist. 1996) 51
Cal.Rptr.2d 891, 44 Cal.App.4th 572. Libel And Slander  6(1)

Statement made by university vice-chancellor after basketball coach was fired that father of star player felt that
coach "was putting so much pressure on his son he was making him physically ill" could not be characterized as
statement of fact and was not actionable; vice-chancellor made clear that statement was something told to him
by parent, statement was not couched in terms of factual assertion but rather of feeling, which inherently



connoted subjective judgment, and statement by father could not be construed as intending to convey verifiable
assertion regarding son's health. Campanelli v. Regents of University of California (App. 1 Dist. 1996) 51
Cal.Rptr.2d 891, 44 Cal.App.4th 572. Libel And Slander  10(6)

Where potentially defamatory statements are published in public debate, heated labor dispute, or in another
setting in which audience may anticipate efforts by parties to persuade others to their positions by use of
epithets, fiery rhetoric or hyperbole, language which generally might be considered as statements of fact may
well assume character of statements of opinion. Campanelli v. Regents of University of California (App. 1 Dist.
1996) 51 Cal.Rptr.2d 891, 44 Cal.App.4th 572. Libel And Slander  6(1)

In considering totality of the circumstances in which allegedly defamatory statement is made, court must factor
into equation extent to which public is legitimately concerned with issue discussed, that is to say, whether
matter is one of public concern; public has interest in receiving information on issues of public importance even
if trustworthiness of information is not absolutely certain, and First Amendment is served not only by articles
and columns that purport to be definitive but by those articles that, more modestly, raise questions and prompt
investigation or debate. Campanelli v. Regents of University of California (App. 1 Dist. 1996) 51 Cal.Rptr.2d
891, 44 Cal.App.4th 572. Constitutional Law  2161; Libel And Slander  48(1)

In determining whether an alleged defamatory statement is a statement of fact or one of opinion, courts must
look at it not as lawyers and judges but by placing themselves in the position of the hearer or reader, and
determine the meaning of the statement according to its natural and popular construction. Hufstedler, Kaus &
Ettinger v. Superior Court (App. 2 Dist. 1996) 49 Cal.Rptr.2d 551, 42 Cal.App.4th 55, review denied. Libel
And Slander  6(1)

When courts are examining an alleged defamatory statement to determine whether it is a statement of fact or
one of opinion, what constitutes a statement of fact in one context may be treated as a statement of opinion in
another, in light of the nature and content of the communication taken as a whole. Hufstedler, Kaus & Ettinger
v. Superior Court (App. 2 Dist. 1996) 49 Cal.Rptr.2d 551, 42 Cal.App.4th 55, review denied. Libel And Slander

 6(1)

California courts employ a "totality of the circumstances" test to determine whether an alleged defamatory
statement is one of fact or one of opinion, first examining the language of the statement to determine if that
language would be understood in a defamatory sense, then considering the context in which the statement was
made. Hufstedler, Kaus & Ettinger v. Superior Court (App. 2 Dist. 1996) 49 Cal.Rptr.2d 551, 42 Cal.App.4th
55, review denied. Libel And Slander  6(1)

When examining the language of an alleged defamatory statement for purposes of determining whether
statement is one of fact or one of opinion, the statement is less likely to be reasonably understood as a statement
of fact rather than one of opinion where the language is cautiously phrased in terms of apparency. Hufstedler,
Kaus & Ettinger v. Superior Court (App. 2 Dist. 1996) 49 Cal.Rptr.2d 551, 42 Cal.App.4th 55, review denied.
Libel And Slander  6(1)

Contextual analysis of an alleged defamatory statement for purposes of determining whether statement is one of
fact or one of opinion demands that courts look at the nature and full content of the communication and to the
knowledge and understanding of the audience to whom the publication was directed; the publication in question
must be considered in its entirety and may not be divided into segments and each portion treated as a separate
unit. Hufstedler, Kaus & Ettinger v. Superior Court (App. 2 Dist. 1996) 49 Cal.Rptr.2d 551, 42 Cal.App.4th 55,
review denied. Libel And Slander  6(1)

When courts examine an alleged defamatory statement to determine whether it is a statement of fact or one of
opinion, the publication in question must be read as a whole in order to understand its import and the effect it
was calculated to have on the reader, and must be construed in the light of the whole scope and apparent object
of the writer, considering not only the actual language used, but the sense and meaning which may have been
fairly presumed to have been conveyed to those who read it; if the publication so construed is not reasonably
susceptible of a defamatory meaning and of being understood in a defamatory sense, the statement is not



actionable. Hufstedler, Kaus & Ettinger v. Superior Court (App. 2 Dist. 1996) 49 Cal.Rptr.2d 551, 42
Cal.App.4th 55, review denied. Libel And Slander  6(1)

For purposes of tenability of bank's libel claim against publisher, statements which publisher made in financial
investment newsletter criticizing bank's advertising campaign for savings program could reasonably have been
viewed by readers as statements of fact, not opinion, where publisher did not begin or conclude article with
words to the effect of "In my opinion," but announced at the outset that the bank's ad and brochures were filled
with bogus statements about guaranteed yields and blatant misrepresentations about tax liability, and where
publisher concluded by suggesting that bank's program was "an investment for the intellectually impaired."
Hufstedler, Kaus & Ettinger v. Superior Court (App. 2 Dist. 1996) 49 Cal.Rptr.2d 551, 42 Cal.App.4th 55,
review denied. Libel And Slander  9(1)

For purposes of tenability of bank's libel claim against publisher, fact that allegedly defamatory statements
about bank's advertising campaign appeared in publisher's newsletter on municipal bonds supported a
conclusion that those statements could reasonably be viewed by readers as statements of fact and not of
opinion; while some readers might view all commentary in newsletter as expressions of the publisher's opinion,
others would have looked to the newsletter for hard information about investments. Hufstedler, Kaus & Ettinger
v. Superior Court (App. 2 Dist. 1996) 49 Cal.Rptr.2d 551, 42 Cal.App.4th 55, review denied. Libel And Slander

 9(1)

Question of whether challenged statements convey factual imputation required for imposition of defamation
liability is ordinarily question of law for court, but some statements are ambiguous and cannot be characterized
as factual or nonfactual as matter of law, in which case it is for jury to determine whether ordinary reader would
have understood article as factual assertion. Kahn v. Bower (App. 1 Dist. 1991) 284 Cal.Rptr. 244, 232
Cal.App.3d 1599, rehearing denied and modified, review denied. Libel And Slander  123(2)

All allegedly defamatory statement may constitute a fact in one context but an opinion in another, depending
upon the nature and content of the communication taken as a whole. Good Government Group of Seal Beach,
Inc. v. Superior Court of Los Angeles County (1978) 150 Cal.Rptr. 258, 22 Cal.3d 672, 586 P.2d 572, certiorari
denied 99 S.Ct. 2406, 441 U.S. 961, 60 L.Ed.2d 1066. Libel And Slander  19

34. Publication — In general

"Publication," as required for claim of slander, under California law, means communication to a third person
who understands the defamatory meaning of the statement and its application to the person to whom reference
is made. Breakdown Services, Ltd. v. Now Casting, Inc., C.D.Cal.2007, 550 F.Supp.2d 1123. Libel And
Slander  24

Sending fax that allegedly defamed attorney to attention of attorney's daughter, at office of insurance business
operated by attorney's family, was not a "publication," as required for libel, where attorney's niece told
employees of school that sent fax that daughter was responsible for daily activities in office and worked closely
with attorney; school could reasonably have believed, based on niece's statements and attorney's previous
involvement in dispute with school, that sending fax to the attention of daughter was equivalent to sending fax
to attorney. Martinelli v. International House USA (App. 2 Dist. 2008) 75 Cal.Rptr.3d 186, 161 Cal.App.4th
1332, review denied. Libel And Slander  25

Sending fax that allegedly defamed attorney to attorney's office fax number was not a "publication," as required
for libel, even though fax was read by attorney's daughter; by sending letter disputing allegation of wrongdoing
on letterhead bearing her general law office fax number, attorney invited return correspondence to her fax
number. Martinelli v. International House USA (App. 2 Dist. 2008) 75 Cal.Rptr.3d 186, 161 Cal.App.4th 1332,
review denied. Libel And Slander  25

"Publication" is a necessary element of all defamation claims, and includes every repetition and distribution of a
defamatory statement. Barrett v. Rosenthal (2006) 51 Cal.Rptr.3d 55, 40 Cal.4th 33, 146 P.3d 510. Libel And
Slander  23.1; Libel And Slander  26.1



35.  —  —  Primary publishers, publication

"Primary publishers," such as book, newspaper, or magazine publishers, are liable for common law defamation
on the same basis as authors, but book sellers, news vendors, or other "distributors" may be held liable only if
they knew or had reason to know of a publication's defamatory content. Barrett v. Rosenthal (2006) 51
Cal.Rptr.3d 55, 40 Cal.4th 33, 146 P.3d 510. Libel And Slander  28

36.  —  —  Necessity of publication

Libelous statement is not actionable until it has been published to third person; plaintiff cannot manufacture
defamation cause of action by publishing libelous statements to third persons, and publication must be done by
defendant. Live Oak Publishing Co. v. Cohagan (App. 3 Dist. 1991) 286 Cal.Rptr. 198, 234 Cal.App.3d 1277.
Libel And Slander  25

Where a statement made privately to the plaintiff is published solely through actions and efforts of plaintiff
himself, such publication cannot be made basis of action for slander. Royer v. Steinberg (App. 1 Dist. 1979)
153 Cal.Rptr. 499, 90 Cal.App.3d 490. Libel And Slander  71

Deliberate publication of known false and defamatory statements cannot be excused on claim they were made
in good faith and from innocent motives; such abuse of privilege destroys it. Patton v. Royal Industries,
Inc.(App. 2 Dist. 1968) 70 Cal.Rptr. 44, 263 Cal.App.2d 760. Libel And Slander  50.5

"Publish" is the term of art in the law of libel, and in itself imports that communication to others which is
essential to the tort. Farr v. Bramblett (App. 1955) 132 Cal.App.2d 36, 281 P.2d 372. Libel And Slander 
25

A libel, uttered but once, is not a continuous thing, but occurs only upon publication. Campbell v. Jewish
Committee for Personal Service (App. 1 Dist. 1954) 125 Cal.App.2d 771, 271 P.2d 185. Limitation Of Actions

 55(1)

To render writing libelous, words must be published concerning plaintiff, and understood by third person to
have concerned him. Vedovi v. Watson & Taylor (App. 1 Dist. 1930) 104 Cal.App. 80, 285 P. 418. Libel And
Slander  21

Libel suit requires proof of publication or communication of defamatory statement. Draper v. Hellman
Commercial Trust & Savings Bank (1928) 203 Cal. 26, 263 P. 240. Libel And Slander  25

37.  —  —  Single-publication rule, publication

Under the single-publication rule, with respect to the statute of limitations, publication generally is said to occur
on the first general distribution of the publication to the public, and the cause of action accrues and the period of
limitations commences regardless of when the plaintiff secured a copy or became aware of the publication.
Traditional Cat Ass'n, Inc. v. Gilbreath (App. 4 Dist. 2004) 13 Cal.Rptr.3d 353, 118 Cal.App.4th 392.
Limitation Of Actions  55(1)

38. Ratification of agent's libel

In libel action against proprietor and manager of store, based on display placed in show window by manager,
evidence that manager remained in proprietor's employ was evidence of proprietor's ratification of manager's
act. Rosenberg v. J.C. Penney Co.(App. 3 Dist. 1939) 30 Cal.App.2d 609, 86 P.2d 696. Labor And Employment

 3065

In libel action against proprietor and manager of store based on manager's window display, where amended
answer contained plea of truth of statements made and original answer admitted installation of window display,
such plea operated as an adoption, and approval of libel by proprietor. Rosenberg v. J.C. Penney Co.(App. 3
Dist. 1939) 30 Cal.App.2d 609, 86 P.2d 696. Labor And Employment  3091



39. Repelling libel

One libel cannot be repelled by another of similar import. Earl v. Times-Mirror Co.(1921) 185 Cal. 165, 196 P.
57. Libel And Slander  71

40. Republication

Publisher which republished into book magazine article about psychoanalyst was entitled to rely on
investigation of matter previously conducted by magazine; thus, publisher was not liable in psychoanalyst's
libel action based on allegation that magazine and book attributed to him statements he did not make. Masson v.
New Yorker Magazine, Inc., C.A.9 (Cal.)1992, 960 F.2d 896, on remand 832 F.Supp. 1350. Libel And Slander

 51(5)

Republication by staff memorandum prepared by county emergency services coordinator which contained
allegedly defamatory statement concerning individual who held himself out as earthquake safety expert and
who had made public statements that children in schools should not get under their desks in case of earthquake
was not protected by statutory executive officer privilege and could potentially provide basis for defamation
action, even though initial publication to staff was absolutely privileged; while part of coordinator's job may
have been to answer public inquiries, such responses did not pertain to exercise of executive function, but were
rather routine, ministerial task which fell outside scope of privilege. Copp v. Paxton (App. 1 Dist. 1996) 52
Cal.Rptr.2d 831, 45 Cal.App.4th 829, rehearing denied, review denied. Libel And Slander  50.5

Airline which reported to consumer credit reporting organization that it had "charged off" the sum of $200 on
an account could be held liable for defamation in regard to republication by the credit reporting organization of
the information. Schneider v. United Airlines, Inc.(App. 1 Dist. 1989) 256 Cal.Rptr. 71, 208 Cal.App.3d 71.
Libel And Slander  28

Fact that plaintiffs had knowledge that defamatory information had been published by airline company when it
supplied credit information to credit reporting organization did not preclude application of rule that party has a
cause of action for libel each time the defamatory matter is published, even if the originator of the defamatory
matter does not republish the defamatory matter, as long as republication should have reasonably been
foreseeable by the originator. Schneider v. United Airlines, Inc.(App. 1 Dist. 1989) 256 Cal.Rptr. 71, 208
Cal.App.3d 71. Libel And Slander  28

Controversy over employee's hours at employer and his business expense reports, as reflected in employee's
citation to trial transcript, did not suggest that members of governing bodies of employer were repeating
charges against employee without reasonable belief in their truth, for purpose of employee's defamation action,
relating to firing decision. Cuenca v. Safeway San Francisco Employees Federal Credit Union (App. 1 Dist.
1986) 225 Cal.Rptr. 852, 180 Cal.App.3d 985. Libel And Slander  50

Where allegedly libelous statement was communicated to employee who repeated statement in subsequent job
interviews, causes of action for libel and slander based upon such republication could be maintained. McKinney
v. Santa Clara County (App. 1 Dist. 1980) 168 Cal.Rptr. 89, 110 Cal.App.3d 787. Libel And Slander  23.1

Allegedly libelous book, although identical in form and content to the hardcover edition, which was republished
in paperback form, was undoubtedly intended to and did reach new group of readers; therefore, filing of new
action for damages by plaintiff, whose libel action based on hardcover edition had been previously dismissed,
was not barred by Uniform Single Publication Act (§ 3425.1 et seq.). Kanarek v. Bugliosi (App. 2 Dist. 1980)
166 Cal.Rptr. 526, 108 Cal.App.3d 327. Action  38(4); Libel And Slander  27

Author cannot be held liable for republication unless the original statement is defamatory. Montandon v. Cox
Broadcasting Corp.(App. 1 Dist. 1975) 120 Cal.Rptr. 196, 45 Cal.App.3d 932. Libel And Slander  27

Accurate repetition of defamatory statement is mere republication of libel and slander, and claim that
defamatory statement is repetition is not a defense. Arditto v. Putnam (App. 2 Dist. 1963) 29 Cal.Rptr. 700, 214



Cal.App.2d 633. Libel And Slander  28

Lacking some element of proximate cause, owners of apartment house could not be held liable for the
republication of apartment house manager's allegedly libelous statement by employer of one of the allegedly
defamed persons after original delivery of statement by apartment house manager. Curley v. Vick (App. 1 Dist.
1963) 27 Cal.Rptr. 501, 211 Cal.App.2d 670. Libel And Slander  74

Persons who invite the public to their premises owe a duty to others not to knowingly permit their walls to be
occupied with defamatory matter, the theory being that by knowingly permitting such matter to remain after
reasonable opportunity to remove same, the owner of the wall or his lessee is guilty of republication of the libel.
Hellar v. Bianco (App. 3 Dist. 1952) 111 Cal.App.2d 424, 244 P.2d 757. Libel And Slander  28

Where certain writings defamatory of plaintiff's chastity character had appeared on wall of toilet room for men
in public tavern operated by defendants, republication of such matter for which defendants would be liable
occurred if proprietor had knowledge of defamatory matter and allowed it to remain after a reasonable
opportunity to remove it, and knowledge of agent of defendants acting in scope of his authority, would for such
purpose be imputable to defendants. Hellar v. Bianco (App. 3 Dist. 1952) 111 Cal.App.2d 424, 244 P.2d 757.
Libel And Slander  28; Principal And Agent  178(1)

Defendant using to plaintiff, in the presence of others, language carrying the charge of his being a thief, the fact
that plaintiff, by a question, drew out a reiteration in more direct language of the charge, in the presence of the
same people, does not bring the case within the rule of "volenti non fit injuria." Pouchan v. Godeau (1914) 167
Cal. 692, 140 P. 952. Libel And Slander  71

In an action for libel, the assertion in the answer of the truth of the statements complained of, in the absence of
evidence of any proper investigation to ascertain the truth thereof, and without any effort to establish it at the
trial, and the publication of another article, on the commencement of such action, substantially reiterating such
statements, were circumstances for the consideration of the jury on the question of malice. Westerfield v.
Scripps (1898) 119 Cal. 607, 51 P. 958. Libel And Slander  57

41. Distributor of libelous materials

Distributors are liable for defamation not merely upon receiving notice from a third party, but also if they
independently knew or had reason to know of the defamatory statement. Barrett v. Rosenthal (2006) 51
Cal.Rptr.3d 55, 40 Cal.4th 33, 146 P.3d 510. Libel And Slander  28

Operator of adult bookstore could not be held liable for dissemination of defamatory material where operator
showed that it was mere distributor of libelous material and that it lacked knowledge of the libel and plaintiff
failed to establish that operator either had knowledge of libel or was aware of information which imposed a
duty to investigate. Osmond v. EWAP, Inc.(App. 2 Dist. 1984) 200 Cal.Rptr. 674, 153 Cal.App.3d 842. Libel
And Slander  28

42. Reputation of person defamed

In an action for libel, inquiry into plaintiff's professional standing as a civil engineer, in contradistinction to his
personal character for veracity, did not infringe the rule that character evidence for plaintiff is not admissible
until plaintiff's character has been attacked by defendant. Aston v. Examiner Printing Co., N.D.Cal.1915, 226 F.
496, affirmed 238 F. 459, 151 C.C.A. 395. Libel And Slander  103

Evidence of plaintiff's character and standing in his profession was admissible on the question of damages in an
action for libel. Aston v. Examiner Printing Co., N.D.Cal.1915, 226 F. 496, affirmed 238 F. 459, 151 C.C.A.
395.

In libel action based on defendants' show window display making invidious comparison of garments sold by
defendants and those sold by plaintiffs, testimony as to plaintiffs' good reputation was admissible. Rosenberg v.
J.C. Penney Co.(App. 3 Dist. 1939) 30 Cal.App.2d 609, 86 P.2d 696. Libel And Slander  107(1)



The reputation of a tradesman in the sphere in which he earns his living is a valuable asset and is entitled to
protection. Rosenberg v. J.C. Penney Co.(App. 3 Dist. 1939) 30 Cal.App.2d 609, 86 P.2d 696. Libel And
Slander  9(7)

Generally good reputation of plaintiff suing for libel cannot be offered except to refute evidence of bad
reputation. Draper v. Hellman Commercial Trust & Savings Bank (1928) 203 Cal. 26, 263 P. 240. Libel And
Slander  103

Generally good reputation of plaintiff suing for libel is presumed until assailed. Draper v. Hellman Commercial
Trust & Savings Bank (1928) 203 Cal. 26, 263 P. 240. Libel And Slander  101(1); Libel And Slander 
103

In a libel case for damages to good reputation as an attorney at law, under this section, it was proper for plaintiff
to affirmatively show what his reputation was as an attorney in his main case; the presumption of good
reputation as an individual not applying to reputation in a professional capacity. Scott v. Times-Mirror
Co.(1918) 178 Cal. 688, 174 P. 312. Libel And Slander  103

Though defendant in an action for libel may impeach plaintiff's reputation generally, or as to the particular
qualities embraced in the libel, to mitigate compensatory damages, he may not do so by showing either rumors
of general ill repute, or rumors of ill repute as to the particular matter charged in the libel. Davis v. Hearst
(1911) 160 Cal. 143, 116 P. 530. Libel And Slander  111

Affirmative evidence of plaintiff's good reputation in advance of any attack thereon by defendant is
inadmissible in an action for libel. Davis v. Hearst (1911) 160 Cal. 143, 116 P. 530. Libel And Slander 
103

In an action for libel or slander, defendant may show plaintiff's reputation previous to the utterance of the
alleged defamatory matter, as bearing on the question of damages. Hearne v. De Young (1901) 132 Cal. 357, 64
P. 576. Libel And Slander  61

In an action for libel in publishing that plaintiff had been compelled to leave his former place of residence to
escape punishment by a mob, a letter, not under oath, written and signed by reputable citizens of the place, four
months before the alleged departure of plaintiff, giving him a good character, is neither admissible as part of the
res gestae, nor to contradict a witness for defendant, who testifies that plaintiff was, at the time of his departure,
denounced by all good citizens. Jones v. Duchow (1890) 87 Cal. 109, 23 P. 371, affirmed 87 Cal. 109, 25 P.
256. Libel And Slander  110(3)

43. Reasonable belief in truth

To overcome summary judgment or sustain jury verdict in libel action, public official or public figure must
establish by clear and convincing evidence that publisher of allegedly defamatory book or article in fact
entertained serious doubts as to truth of his publication; plaintiff may do this either by establishing publisher's
state of mind by evidence that publisher actually had high degree of awareness of probable falsity, or by
showing that circumstances surrounding publication gave publisher obvious reasons to doubt veracity of author
or accuracy of facts and quotations in her book or article, and that publisher failed to take reasonable steps to
dispel those doubts. Masson v. New Yorker Magazine, Inc., C.A.9 (Cal.)1992, 960 F.2d 896, on remand 832
F.Supp. 1350. Federal Civil Procedure  2515

Genuine issues of material fact, precluding summary judgment for magazine publisher in libel action by
psychoanalyst who was subject of magazine article written by free-lance writer and published in magazine,
existed as to whether magazine entertained serious doubts as to accuracy of certain quotations but chose to
publish article anyway. Masson v. New Yorker Magazine, Inc., C.A.9 (Cal.)1992, 960 F.2d 896, on remand 832
F.Supp. 1350. Federal Civil Procedure  2515

In libel context, where publisher undertakes to investigate accuracy of story and learns facts casting doubt on
information contained therein, it may not ignore those doubts, even though it had no duty to conduct



investigation in first place. Masson v. New Yorker Magazine, Inc., C.A.9 (Cal.)1992, 960 F.2d 896, on remand
832 F.Supp. 1350. Libel And Slander  51(5)

Publisher who does not have information giving it obvious reasons to doubt accuracy of story is not required to
conduct investigation that would cause it to develop such doubts, even when reasonably prudent person would
have done so. Masson v. New Yorker Magazine, Inc., C.A.9 (Cal.)1992, 960 F.2d 896, on remand 832 F.Supp.
1350. Libel And Slander  51(5)

In defamation actions, factors such as defendant's failure to investigate, anger and hostility toward the plaintiff,
reliance upon sources known to be unreliable or known to be biased against the plaintiff may, in an appropriate
case, indicate that the defendant himself had serious doubts regarding the truth of his publication.
Overstock.com, Inc. v. Gradient Analytics, Inc.(App. 1 Dist. 2007) 61 Cal.Rptr.3d 29, 151 Cal.App.4th 688,
rehearing denied, review denied. Libel And Slander  51(1)

Governing bodies of employee credit union did not act recklessly or without reasonable belief in truth of
alleged defamatory statements regarding employee; assertions regarding "kickbacks" for credit union insurance
policies were consistent with witness' trial testimony, and conclusions in earlier report were explained as result
of "insufficient documentation" of employee's improper involvement in insurance matters. Cuenca v. Safeway
San Francisco Employees Federal Credit Union (App. 1 Dist. 1986) 225 Cal.Rptr. 852, 180 Cal.App.3d 985.
Libel And Slander  50.5

Statements that were substantially true did not provide basis for defamation claim under California law. Byrnes
v. Lockheed Martin Corp., C.A.9 (Cal.)2007, 257 Fed.Appx. 34, 2007 WL 3353482, Unreported. Libel And
Slander  55

44. Corporations

Protection afforded by California libel law extends to corporations as well as to individuals; corporation may
recover for defamatory statements having a tendency to directly affect property or occasion it pecuniary injury.
Trans World Accounts, Inc. v. Associated Press, N.D.Cal.1977, 425 F.Supp. 814. Libel And Slander  9(1);
Libel And Slander  73

A corporation can only act through individuals, so it can only be liable for defamation derivatively. Shaw v.
Hughes Aircraft Co.(App. 4 Dist. 2000) 100 Cal.Rptr.2d 446, 83 Cal.App.4th 1336, as modified, review denied.
Libel And Slander  74

Employer, as a corporation, could act only through its employees and agents, and, thus, employer could not be
liable for defamation to employee, where there was no evidence that any employee or agent of the corporation
had defamed the plaintiff employee. Shaw v. Hughes Aircraft Co.(App. 4 Dist. 2000) 100 Cal.Rptr.2d 446, 83
Cal.App.4th 1336, as modified, review denied. Corporations  397; Corporations  423

45. Public figures

Where libel plaintiff is public figure, he cannot recover unless he proves by clear and convincing evidence that
defendant published defamatory statement with actual malice, i.e., with knowledge that it was false or with
reckless disregard of its truth or falsity; mere negligence does not suffice, and plaintiff must demonstrate that
author in fact entertained serious doubt as to truth of his publication or acted with high degree of awareness of
probable falsity. Masson v. New Yorker Magazine, Inc., U.S.Cal.1991, 111 S.Ct. 2419, 501 U.S. 496, 115
L.Ed.2d 447, on remand 960 F.2d 896. Constitutional Law  2163; Libel And Slander  48(1); Libel And
Slander  112(2)

Before there can be liability for defamation under California law, statement on matters of public concern must
be provable as false, at least in situations where media defendant is involved. Rodriguez v. Panayiotou, C.A.9
(Cal.)2002, 314 F.3d 979. Libel And Slander  49

Mere negligence does not suffice to establish actual malice in defamation action brought by public figure;



rather, the plaintiff must demonstrate that the author in fact entertained serious doubts as to the truth of his
publication. Kaelin v. Globe Communications Corp., C.A.9 (Cal.)1998, 162 F.3d 1036. Libel And Slander 
51(5)

Public officials are generally entitled to less protection from defamatory statements since they hold positions of
prominence and can more effectively rebut negative statements directed towards them. Hamilton v. City of San
Bernardino, C.D.Cal.2004, 325 F.Supp.2d 1087. Libel And Slander  48(2)

Under California law, a defamation plaintiff was a "public figure" with respect to his World War II participation
and his teaching methods, for purposes of defamation action arising from newspaper's article concerning such
subjects, where plaintiff had been interviewed on television, had been featured in numerous articles about his
program for teaching foreign languages, and cooperated with the publication of his biography. Thomas v. Los
Angeles Times Communications, LLC, C.D.Cal.2002, 189 F.Supp.2d 1005, affirmed 45 Fed.Appx. 801, 2002
WL 31007420, certiorari denied 123 S.Ct. 1000, 537 U.S. 1172, 154 L.Ed.2d 914. Libel And Slander 
48(1)

Under California law, for purposes of a defamation claim, authors are generally considered to have participated
sufficiently in public controversies or otherwise involved themselves in matters of public concern as to be
public figures. Thomas v. Los Angeles Times Communications, LLC, C.D.Cal.2002, 189 F.Supp.2d 1005,
affirmed 45 Fed.Appx. 801, 2002 WL 31007420, certiorari denied 123 S.Ct. 1000, 537 U.S. 1172, 154 L.Ed.2d
914. Libel And Slander  48(1)

Defamation plaintiff's status as a public figure was not a per se bar to plaintiff's defamation by implication claim
under California Law. Thomas v. Los Angeles Times Communications, LLC, C.D.Cal.2002, 189 F.Supp.2d
1005, affirmed 45 Fed.Appx. 801, 2002 WL 31007420, certiorari denied 123 S.Ct. 1000, 537 U.S. 1172, 154
L.Ed.2d 914. Libel And Slander  48(1)

Under California law, libel is a false and unprivileged publication which exposes a person to contempt, ridicule,
or obloquy, and which causes him to be shunned or avoided or which has a tendency to injure him in his
occupation; furthermore, if the allegedly defamatory statements are directed at a "public figure," actual malice
must be proved by clear and convincing evidence. Wynberg v. National Enquirer, Inc., C.D.Cal.1982, 564
F.Supp. 924. Libel And Slander  1; Libel And Slander  112(2)

Terminated university head football coach was "limited public figure" and thus was required to show actual
malice in his defamation action against university and university officials premised on statements in newspaper
article concerning his termination; coach voluntarily entered public arena as college football coach, and
statements dealt exclusively with his performance of public role he voluntarily undertook. McGarry v.
University of San Diego (App. 4 Dist. 2007) 64 Cal.Rptr.3d 467, 154 Cal.App.4th 97, review denied. Libel And
Slander  48(2)

A public figure plaintiff in a libel action has the burden of proving both that the challenged statement is false,
and that defendant acted with actual malice. Christian Research Institute v. Alnor (App. 4 Dist. 2007) 55
Cal.Rptr.3d 600, 148 Cal.App.4th 71, on subsequent appeal 81 Cal.Rptr.3d 866, 165 Cal.App.4th 1315. Libel
And Slander  30; Libel And Slander  51(5)

The strong public interest in ensuring open discussion of their job performance warrants the conclusion that
school board members are "public officials" for purposes of a libel claim. Ghafur v. Bernstein (App. 1 Dist.
2005) 32 Cal.Rptr.3d 626, 131 Cal.App.4th 1230. Libel And Slander  48(2)

Whether someone is a "public official" for purposes of libel claim is determined according to federal standards,
according to which the public official designation applies at the very least to those among the hierarchy of
government employees who have, or appear to the public to have, substantial responsibility for or control over
the conduct of governmental affairs. Ghafur v. Bernstein (App. 1 Dist. 2005) 32 Cal.Rptr.3d 626, 131
Cal.App.4th 1230. Libel And Slander  48(2)

Libel suit which was brought by former superintendent of system of public charter schools pertained to



plaintiff's role as a "public official," and thus plaintiff was required to show actual malice in order to prevail;
plaintiff, who sued organization and its officers for libel, arising from statements made to former state
Superintendent of Public Instruction urging investigation of plaintiff's alleged ties to terrorist group and posting
of such statements on organization's website, was superintendent of, and primary spokesperson for, fasting
growing charter school system in state, and thus there was manifestly strong public interest in open discussion
of her job performance and fitness. Ghafur v. Bernstein (App. 1 Dist. 2005) 32 Cal.Rptr.3d 626, 131
Cal.App.4th 1230. Libel And Slander  51(5)

Under New York Times, public figures must prove by clear and convincing evidence that allegedly defamatory
statement was made with knowledge of its falsity or in reckless disregard of its truth or falsity. Copp v. Paxton
(App. 1 Dist. 1996) 52 Cal.Rptr.2d 831, 45 Cal.App.4th 829, rehearing denied, review denied. Libel And
Slander  112(2)

Question whether defamation plaintiff is public figure, and is required underNew York Times to prove by clear
and convincing evidence that allegedly defamatory statement was made with knowledge of its falsity or in
reckless disregard of its truth or falsity, is question to be determined by court, rather than jury. Copp v. Paxton
(App. 1 Dist. 1996) 52 Cal.Rptr.2d 831, 45 Cal.App.4th 829, rehearing denied, review denied. Libel And
Slander  123(8)

Characterization of defamation plaintiff as public figure which is required to make showing of actual malice
under New York Times may rest on either of two alternative bases; in some instances individual may achieve
such pervasive fame or notoriety that he becomes public figure for all purposes and in all contexts, while more
commonly, individual voluntarily injects himself or is drawn into particular public controversy and thereby
becomes public figure for limited range of issues. Copp v. Paxton (App. 1 Dist. 1996) 52 Cal.Rptr.2d 831, 45
Cal.App.4th 829, rehearing denied, review denied. Libel And Slander  48(1)

Where plaintiff in defamation action is a public figure, plaintiff must prove defendant's defamatory statements
were made with actual malice. Hufstedler, Kaus & Ettinger v. Superior Court (App. 2 Dist. 1996) 49
Cal.Rptr.2d 551, 42 Cal.App.4th 55, review denied. Libel And Slander  51(5)

Fairly high threshold of public activity is necessary to elevate a person to public figure status so as to require
that person, as plaintiff in a defamation action, to prove that alleged defamatory statements were made with
actual malice; as to those who are not pervasively involved in public affairs, they must have thrust themselves
to the forefront of particular public controversies in order to influence the resolution of the issues involved
before they can be considered a "limited purpose" public figure. Hufstedler, Kaus & Ettinger v. Superior Court
(App. 2 Dist. 1996) 49 Cal.Rptr.2d 551, 42 Cal.App.4th 55, review denied. Libel And Slander  48(1)

Bank's advertisements for college savings program were not sufficient to transform bank into a "limited
purpose" public figure for purposes of its libel claim against publisher based on an article critical of the ads;
thus, bank would not have had to prove actual malice to prevail on libel claim. Hufstedler, Kaus & Ettinger v.
Superior Court (App. 2 Dist. 1996) 49 Cal.Rptr.2d 551, 42 Cal.App.4th 55, review denied. Libel And Slander

 48(1)

Particularized determination is required to determine whether a person is a "limited purpose" public figure so as
to require that person to show actual malice in a defamation suit arising from public controversy into which that
person has thrust himself. Hufstedler, Kaus & Ettinger v. Superior Court (App. 2 Dist. 1996) 49 Cal.Rptr.2d
551, 42 Cal.App.4th 55, review denied. Libel And Slander  48(1)

For same reasons that his station was all-purpose public figure, owner, operator, and general manager of station
was limited-purpose public figure for purposes of defamation claim premised on on-air comments made by
competitor about station; allegedly defamatory speech related directly to operation and management of station,
and station itself was established to be public figure by virtue of its fame in community and its influence on
community affairs. Stolz v. KSFM 102 FM (App. 3 Dist. 1994) 35 Cal.Rptr.2d 740, 30 Cal.App.4th 195, review
denied, certiorari denied 116 S.Ct. 79, 516 U.S. 820, 133 L.Ed.2d 37. Libel And Slander  48(1)



Radio station that was subject of allegedly defamatory on-air comments by competitor was all-purpose public
figure; station operated with maximum power allowable, and station's owner conceded that station was well
known to public and also spoke of station's pervasive power and influence on community affairs. Stolz v.
KSFM 102 FM (App. 3 Dist. 1994) 35 Cal.Rptr.2d 740, 30 Cal.App.4th 195, review denied, certiorari denied
116 S.Ct. 79, 516 U.S. 820, 133 L.Ed.2d 37. Libel And Slander  48(1)

When plaintiff in defamation case is public figure, he or she must show actual malice, and standard of review of
summary judgment motion is modified; if there is insufficient evidence to sustain finding of malice, trial is not
warranted. Live Oak Publishing Co. v. Cohagan (App. 3 Dist. 1991) 286 Cal.Rptr. 198, 234 Cal.App.3d 1277.
Libel And Slander  51(5); Libel And Slander  120(1)

Distinction between public figure for all purposes and limited purpose public figure under libel law does not
apply to "public official," and there is no such legal concept as public official for all purposes. Mosesian v.
McClatchy Newspapers (App. 5 Dist. 1988) 252 Cal.Rptr. 586, 205 Cal.App.3d 597, review denied, certiorari
denied 109 S.Ct. 2065, 490 U.S. 1066, 104 L.Ed.2d 630. Libel And Slander  48(2)

"Public official" who must show actual malice to maintain defamation action is someone in government's
employment who appears to public to have substantial responsibility for or control over governmental affairs,
who usually enjoys greater access to mass media and therefore more realistic opportunity to contradict false
statements in private individual, whose position in government has such apparent importance that public has
independent interest in person's qualifications and performance beyond general public interest in all government
employees, and who holds position inviting public scrutiny and discussion entirely apart from scrutiny and
discussion occasioned by particular controversy. Mosesian v. McClatchy Newspapers (App. 5 Dist. 1988) 252
Cal.Rptr. 586, 205 Cal.App.3d 597, review denied, certiorari denied 109 S.Ct. 2065, 490 U.S. 1066, 104
L.Ed.2d 630. Libel And Slander  48(2)

Court in a public-figure libel case has power to control and limit discovery. Fisher v. Larsen (App. 4 Dist. 1982)
188 Cal.Rptr. 216, 138 Cal.App.3d 627, certiorari denied 104 S.Ct. 390, 464 U.S. 959, 78 L.Ed.2d 335. Pretrial
Procedure  11

Real estate developer's participation in land exchange with city and adoption of zoning ordinance allowing
construction of condominiums on developer's newly acquired property made it a "public figure" for purposes of
analysis of allegedly defamatory statements. Okun v. Superior Court of Los Angeles County (1981) 175
Cal.Rptr. 157, 29 Cal.3d 442, 629 P.2d 1369, certiorari denied 102 S.Ct. 673, 454 U.S. 1099, 70 L.Ed.2d 641.
Libel And Slander  48(1)

In libel action concerning article accusing resort owners of being members of organized crime and charging that
resort itself was organized crime headquarters, record failed to demonstrate that level of clarity and substance of
evidence required to prove and establish plaintiffs as public figures, so that they could not prevail unless they
could prove malice. Rancho La Costa, Inc. v. Superior Court of Los Angeles County (App. 2 Dist. 1980) 165
Cal.Rptr. 347, 106 Cal.App.3d 646, appeal dismissed, certiorari denied 101 S.Ct. 1336, 450 U.S. 902, 67
L.Ed.2d 326. Libel And Slander  112(1)

Companies that were engaged in closing out stores that had failed or were going out of business were not
"public figures" and, therefore, did not have to prove actual malice in order to recover for defamation even
though the allegedly defamatory comments were made in the context of a news media report of the companies'
activities in conducting a newsworthy "closing out sale" for a respected department store that had existed for
over a century. Vegod Corp. v. American Broadcasting Companies, Inc.(1979) 160 Cal.Rptr. 97, 25 Cal.3d 763,
603 P.2d 14, certiorari denied 101 S.Ct. 242, 449 U.S. 886, 66 L.Ed.2d 113. Libel And Slander  48(1);
Libel And Slander  51(5)

Where public high school teacher participated in controversy inspired by book chosen by her for use in
American government class only to the extent required by school regulations or made necessary by inquiries of
media and where there was no showing that teacher ordered the book for the purpose of inciting controversy nor
did teacher anticipate controversy, teacher did not relinquish her interest in the protection of her own name and



was not a "public figure" for purposes of libel action and thus was not required to show that defendants had
published magazine editorial with actual malice. Franklin v. Lodge 1108, Benevolent and Protective Order of
Elks (App. 1 Dist. 1979) 159 Cal.Rptr. 131, 97 Cal.App.3d 915. Libel And Slander  48(1)

"Public figures," for libel purposes, are those who have assumed roles of special prominence in society;
commonly, those classed as public figures have thrust themselves to forefront of particular public controversies
in order to influence resolution of issues involved. Widener v. Pacific Gas & Elec. Co.(App. 1 Dist. 1977) 142
Cal.Rptr. 304, 75 Cal.App.3d 415, certiorari denied 98 S.Ct. 2265, 436 U.S. 918, 56 L.Ed.2d 759. Libel And
Slander  48(1)

For libel purposes, plaintiffs may be "public figures" for all purposes or for "limited range of issues." Widener
v. Pacific Gas & Elec. Co.(App. 1 Dist. 1977) 142 Cal.Rptr. 304, 75 Cal.App.3d 415, certiorari denied 98 S.Ct.
2265, 436 U.S. 918, 56 L.Ed.2d 759. Libel And Slander  48(1)

46. Limited purpose public figure

Under California law, limited purpose public figures lose some protection regarding their reputation to the
extent that an allegedly defamatory communication relates to their role in a public controversy. Thomas v. Los
Angeles Times Communications, LLC, C.D.Cal.2002, 189 F.Supp.2d 1005, affirmed 45 Fed.Appx. 801, 2002
WL 31007420, certiorari denied 123 S.Ct. 1000, 537 U.S. 1172, 154 L.Ed.2d 914. Libel And Slander 
48(1)

Under California law, to qualify as a "limited purpose public figure," a plaintiff alleging defamation must have
undertaken some voluntary affirmative action through which he seeks to influence the resolution of the public
issues involved. Thomas v. Los Angeles Times Communications, LLC, C.D.Cal.2002, 189 F.Supp.2d 1005,
affirmed 45 Fed.Appx. 801, 2002 WL 31007420, certiorari denied 123 S.Ct. 1000, 537 U.S. 1172, 154 L.Ed.2d
914. Libel And Slander  48(1)

Former domestic partner, who had been involved in highly publicized litigation with other partner involving
"second-parent adoption," was "limited purpose public figure" for purposes of her libel action against other
partner, arising from statements in letter other partner sent to gay and lesbian organization and newspaper;
former partners had deliberately solicited extensive media coverage of their commitment ceremony and
relationship, and set up website and published book on subject, libel plaintiff had characterized adoption
litigation as battle to protect rights of gay and lesbian parents and their children, and allegedly defamatory
statements involved allegations of libel plaintiff's domestic violence against other partner, which was issue in
then-pending adoption proceedings and ongoing appellate writ proceedings. Annette F. v. Sharon S.(App. 4
Dist. 2004) 15 Cal.Rptr.3d 100, 119 Cal.App.4th 1146, review denied. Libel And Slander  48(1)

For purposes of determining whether a libel plaintiff is a "limited purpose public figure," he must ordinarily
have undertaken some voluntary act through which he seeks to influence the resolution of the public issues
involved. Annette F. v. Sharon S.(App. 4 Dist. 2004) 15 Cal.Rptr.3d 100, 119 Cal.App.4th 1146, review denied.
Libel And Slander  48(1)

To characterize a plaintiff in a libel action as a limited purpose public figure, the courts must first find that there
was a public controversy. Annette F. v. Sharon S.(App. 4 Dist. 2004) 15 Cal.Rptr.3d 100, 119 Cal.App.4th
1146, review denied. Libel And Slander  48(1)

Determination in libel action whether a given individual is a "limited purpose public figure" is often a close
question which can only be resolved by considering the totality of the circumstances which comprise each
individual controversy. Annette F. v. Sharon S.(App. 4 Dist. 2004) 15 Cal.Rptr.3d 100, 119 Cal.App.4th 1146,
review denied. Libel And Slander  48(1)

To characterize defamation plaintiff as limited purpose public figure under New York Times, court must first
find that there was public controversy; if issue was being debated publicly and if it had foreseeable and
substantial ramifications for nonparticipants, it was "public controversy," and court must next determine that
plaintiff undertook some voluntary act through which he seeks to influence resolution of public issues involved.



Copp v. Paxton (App. 1 Dist. 1996) 52 Cal.Rptr.2d 831, 45 Cal.App.4th 829, rehearing denied, review denied.
Libel And Slander  48(1)

In determining whether defamation plaintiff has sought to influence resolution of public controversy and may
be considered limited purpose public figure under New York Times, court should look for evidence of
affirmative actions by which purported public figures have thrust themselves into forefront of particular public
controversies; it is not necessary to show that plaintiff actually achieves prominence in public debate, and it is
sufficient that plaintiff attempts to thrust himself into public eye. Copp v. Paxton (App. 1 Dist. 1996) 52
Cal.Rptr.2d 831, 45 Cal.App.4th 829, rehearing denied, review denied. Libel And Slander  48(1)

In order for defamation plaintiff to be considered "limited purpose public figure" under New York Times,
alleged defamation must have been germane to plaintiff's participation in public controversy, and where issue
turns on expert or specialized knowledge, plaintiff's own credentials assume such relevance to controversy.
Copp v. Paxton (App. 1 Dist. 1996) 52 Cal.Rptr.2d 831, 45 Cal.App.4th 829, rehearing denied, review denied.
Libel And Slander  48(1)

Individual who had held himself out as earthquake safety expert and had made public statements that children
in schools should not be instructed to get under their desks in event of earthquake was "limited purpose public
figure" as matter of law for purposes of defamation action based on allegedly defamatory statement made by
county emergency services coordinator; issue of earthquake disaster mitigation in public schools had generated
sufficient public concern to lead to legislation, individual had attempted to thrust himself to forefront of debate
by holding worldwide conference on disaster mitigation at which he could promote his views, and individual's
credentials were germane to controversy. Copp v. Paxton (App. 1 Dist. 1996) 52 Cal.Rptr.2d 831, 45
Cal.App.4th 829, rehearing denied, review denied. Libel And Slander  48(1)

47. Private figure

Corporation which produced and distributed hygiene, cleaning, and pharmaceutical products containing tea tree
oil was "private figure," for purposes of defamation action against research scientist who had authored books
which stated that products made from tea tree oil contain benzene; corporation's marketing activities did not
make it a public figure, or create a public controversy. Melaleuca, Inc. v. Clark (App. 4 Dist. 1998) 78
Cal.Rptr.2d 627, 66 Cal.App.4th 1344, rehearing denied, review denied. Libel And Slander  131

48. Labor unions

Publication in letter to union's collective bargaining agent by employee who represented employer in dealings
with union, stating that employee was seriously considering filing charges against collective bargaining agent
with National Labor Relations Board for "continuing discrimination against American workers, coercion or
attempted coercion" of employer "to hire illegal aliens, and consistent refusal to negotiate in good faith
regarding these matters" would be treated as statement of opinion protected by First Amendment, rather than as
libelous statement of fact, where statement was made in context of labor dispute, and where only person other
than collective bargaining agent to receive copy of publication was employer's attorney, who was familiar with
history of animosity between parties and would reasonably be expected to view statement in nonlibelous vein.
Morales v. Coastside Scavenger Co.(App. 1 Dist. 1985) 213 Cal.Rptr. 482, 167 Cal.App.3d 731. Constitutional
Law  2168; Libel And Slander  10(1)

A state court could hear defamation action based on particular speech which the national labor relations board
declared to be "protected expression" within the meaning of § 8(c) of the National Labor Relations Act [29
U.S.C.A. §§ 151 et seq., 158(c)], but which allegedly exposed plaintiff union to hatred, contempt and ridicule in
the hotel and restaurant industry; an examination of the interests at stake in allowing a state court action and the
effect such a suit would have on federal labor policy established that the union should be allowed to bring suit
for defamation. Hotel and Restaurant Employers and Bartenders Union, Long Beach and Orange County, Local
681, AFL-CIO v. Anaheim Operating, Inc.(App. 4 Dist. 1978) 147 Cal.Rptr. 510, 82 Cal.App.3d 737, certiorari
denied 99 S.Ct. 1230, 440 U.S. 914, 59 L.Ed.2d 464. Labor And Employment  1674



49. Products

Common law has always distinguished between statements which impugn a person's reputation and those which
disparage a product, and has always given owner or marketer of a product very limited rights against publisher
of statements which disparage the product. Melaleuca, Inc. v. Clark (App. 4 Dist. 1998) 78 Cal.Rptr.2d 627, 66
Cal.App.4th 1344, rehearing denied, review denied. Libel And Slander  130

50. Materiality

Under California law, any difference between noted psychoanalyst's tape-recorded statement that he "just liked"
his original family name and quotation that "it sounded better" was immaterial and not defamatory. Masson v.
New Yorker Magazine, Inc., U.S.Cal.1991, 111 S.Ct. 2419, 501 U.S. 496, 115 L.Ed.2d 447, on remand 960
F.2d 896. Libel And Slander  9(2)

Under California law, evidence presented jury question as to defamatory nature of quotation attributed to noted
psychoanalyst, that he intended to make Freud home into "a place of sex, women, fun" if he occupied it after
death of Freud's daughter; tape-recorded remarks that "Freud's library alone is priceless" and that subject
analyst and another planned to have great parties at Freud house and, in context that might not even refer to
house activities, to "pass women onto each other," did not as matter of law bear the same substantial meaning as
quoted passage's suggestion. Masson v. New Yorker Magazine, Inc., U.S.Cal.1991, 111 S.Ct. 2419, 501 U.S.
496, 115 L.Ed.2d 447, on remand 960 F.2d 896. Libel And Slander  123(2)

Under California law, evidence presented jury question as to defamatory nature of quotation attributed to
psychoanalyst that his colleagues would consider him "the greatest analyst who ever lived" after Freud once his
book was published; no tape-recorded statement appeared to contain substance or arrogant and unprofessional
tone apparent in that quotation, and material difference between quotation and tape-recorded statements could
expose subject to contempt, ridicule or obloquy. Masson v. New Yorker Magazine, Inc., U.S.Cal.1991, 111
S.Ct. 2419, 501 U.S. 496, 115 L.Ed.2d 447, on remand 960 F.2d 896. Libel And Slander  123(2)

Under California law, evidence presented jury question as to defamatory nature of statement that noted
psychoanalyst "tacked on at the last minute" a "totally gratuitous" remark about the "sterility of psychoanalysis"
in academic paper for no particular reason; quoted version differed materially from psychoanalyst's
tape-recorded admission that remark was "possibly (a) gratuitously offensive way to end the paper to a group of
analysts" but that remark was included "(because) it was true * * * I really believe it." Masson v. New Yorker
Magazine, Inc., U.S.Cal.1991, 111 S.Ct. 2419, 501 U.S. 496, 115 L.Ed.2d 447, on remand 960 F.2d 896. Libel
And Slander  123(2)

Under California law, evidence presented jury question as to whether author of magazine article about noted
psychoanalyst acted with requisite knowledge of falsity or reckless disregard as to truth or falsity of
"intellectual gigolo" quotation so as to make that quotation defamatory; although most natural interpretation of
quotation was not an admission that subject of article considered himself an "intellectual gigolo" but rather that
two well-respected senior colleagues did, it did not follow that statement was harmless. Masson v. New Yorker
Magazine, Inc., U.S.Cal.1991, 111 S.Ct. 2419, 501 U.S. 496, 115 L.Ed.2d 447, on remand 960 F.2d 896. Libel
And Slander  123(8)

51. Conspiracy

By alleging that coworkers acted in concert and engaged in conspiracy to defame him, terminated employee
stated statutory libel claim against coworkers on theory of conspiracy, even though complaint alleged that only
one coworker had published libelous statements. Sheppard v. Freeman (App. 4 Dist. 1998) 79 Cal.Rptr.2d 13,
67 Cal.App.4th 339, review denied, rehearing denied. Conspiracy  18

Liability for libel may be imposed on a conspiracy theory. Sheppard v. Freeman (App. 4 Dist. 1998) 79
Cal.Rptr.2d 13, 67 Cal.App.4th 339, review denied, rehearing denied. Conspiracy  7



52. Trade libel

Under California law, an assertion of incompetence may be actionable as trade libel, but in order to determine if
the statements are actionable or protected under the First Amendment, court needs to consider the exact
comments in their full context. First Advantage Background Services Corp. v. Private Eyes, Inc., N.D.Cal.2008,
569 F.Supp.2d 929. Libel And Slander  133

For purposes of a trade libel claim under California law, "disparagement" includes statements that are untrue or
misleading and intended to influence potential purchasers not to buy. Metal Lite, Inc. v. Brady Const.
Innovations, Inc., S.D.Cal.2007, 558 F.Supp.2d 1084. Libel And Slander  133

Under California law, to state a claim for trade libel, a plaintiff must allege intentional disparagement of the
quality of property which results in pecuniary damage to plaintiff. Metal Lite, Inc. v. Brady Const. Innovations,
Inc., S.D.Cal.2007, 558 F.Supp.2d 1084. Libel And Slander  130

A bare allegation of the amount of pecuniary loss is insufficient for the pleading of a trade libel claim in
California. New.Net, Inc. v. Lavasoft, C.D.Cal.2004, 356 F.Supp.2d 1090. Libel And Slander  139

Complaint that did not specify amount of damage, and simply referred to amount to be ascertained at trial, did
not satisfy special damages requirement for trade libel under California law. New.Net, Inc. v. Lavasoft,
C.D.Cal.2004, 356 F.Supp.2d 1090. Libel And Slander  139

To prove trade libel in California, a plaintiff must show a statement that was false, disparaging, published to
others in writing, induced others not to deal with it, and caused special damages. New.Net, Inc. v. Lavasoft,
C.D.Cal.2004, 356 F.Supp.2d 1090. Libel And Slander  130

Under California law, trade libel is an intentional disparagement of the quality of property, which results in
pecuniary damage. New.Net, Inc. v. Lavasoft, C.D.Cal.2004, 356 F.Supp.2d 1090. Libel And Slander  130

To prevail on claim for trade libel in California, plaintiff must demonstrate that the defendant: (1) made
statement that disparages quality of plaintiff's product; (2) that offending statement was couched as fact, not
opinion; (3) that statement was false; (4) that statement was made with malice; and (5) that statement resulted in
monetary loss. Optinrealbig.com, LLC v. Ironport Systems, Inc., N.D.Cal.2004, 323 F.Supp.2d 1037. Libel And
Slander  130

Under California law, cause of action for damages for trade libel requires pleading and proof of special
damages in form of pecuniary loss. Isuzu Motors Ltd. v. Consumers Union of U.S., Inc., C.D.Cal.1998, 12
F.Supp.2d 1035. Libel And Slander  139

Under California law, although defamatory torts of slander and libel are similar to what is known as "trade
libel," or disparagement, torts are distinct and must be treated individually; action for defamation is designed to
protect reputation of plaintiff, and judgment vindicates that reputation, while action for disparagement is based
on pecuniary damages, and lies only where such damage has been suffered. Isuzu Motors Ltd. v. Consumers
Union of U.S., Inc., C.D.Cal.1998, 12 F.Supp.2d 1035. Libel And Slander  1; Libel And Slander  133

Although trade libel bears similarity to a defamation claim, the two causes of action are not identical; whereas
defamation concerns injury to the reputation of a person or business, trade libel involves false disparagement of
the quality of goods or services. Mann v. Quality Old Time Service, Inc.(App. 4 Dist. 2006) 42 Cal.Rptr.3d
607, 139 Cal.App.4th 328, on remand 2006 WL 3479746. Libel And Slander  130

Corporation's trade libel claim against competitor was deficient as lacking requisite showing of pecuniary loss.
Mann v. Quality Old Time Service, Inc.(App. 4 Dist. 2004) 15 Cal.Rptr.3d 215, 120 Cal.App.4th 90, on remand
2005 WL 4927043. Libel And Slander  135

Trade libel requires the intentional publication of a false and unprivileged statement of fact. Mann v. Quality
Old Time Service, Inc.(App. 4 Dist. 2004) 15 Cal.Rptr.3d 215, 120 Cal.App.4th 90, on remand 2005 WL



4927043. Libel And Slander  130

"Trade libel" is the publication of matter disparaging the quality of another's property, which the publisher
should recognize is likely to cause pecuniary loss to the owner. Franklin v. Dynamic Details, Inc.(App. 4 Dist.
2004) 10 Cal.Rptr.3d 429, 116 Cal.App.4th 375. Libel And Slander  130

The relevant law is the same as to libel and trade libel, and the same conditional privileges apply to both causes
of action. Franklin v. Dynamic Details, Inc.(App. 4 Dist. 2004) 10 Cal.Rptr.3d 429, 116 Cal.App.4th 375. Libel
And Slander  130; Libel And Slander  136

53. Standing

Individual attorney/stockholder in professional corporation allegedly libeled by accountants conducting an audit
of corporation's files had no standing, under California law, to assert libel claims in his own right. Glenn K.
Jackson Inc. v. Roe, C.A.9 (Cal.)2001, 273 F.3d 1192. Corporations  202
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Signs and notices 102

81. In general

Defamatory words, to be actionable as exposing person to hatred, contempt, ridicule or obloquy, or which have
tendency to injure him in his occupation, must be such that court can presume as matter of law that they will
tend to disgrace and degrade him or cause him to be shunned and avoided, and it is not sufficient, alone, that
language is unpleasant and annoys or irks plaintiff, and subjects him to jests or banter, so as to affect his
feelings. Gang v. Hughes, S.D.Cal.1953, 111 F.Supp. 27. Libel And Slander  15

For defamatory matter to be actionable, it must be communicated, or "published," intentionally or negligently,
to one other than the person defamed. Cabesuela v. Browning-Ferris Industries of California, Inc.(App. 6 Dist.
1998) 80 Cal.Rptr.2d 60, 68 Cal.App.4th 101. Libel And Slander  23.1

If alleged defamatory words are reasonably calculated to induce reader thereof to believe that a person is guilty
of a criminal offense and the words are false, they are sufficient to support an action for libel. Gallagher v.
Chavalas (App. 1 Dist. 1941) 48 Cal.App.2d 52, 119 P.2d 408. Libel And Slander  7(1)

In determining whether publication is libelous, resort is first had to publication itself. Mortensen v. Los Angeles
Examiner (App. 3 Dist. 1931) 112 Cal.App. 194, 296 P. 927. Libel And Slander  19

82. Publication, actionable publications

Allegation that employer orally and in writing accused truck driver falsely of threatening violence against
superior did not, without more, constitute "publication" for purposes of defamation claim. Cabesuela v.
Browning-Ferris Industries of California, Inc.(App. 6 Dist. 1998) 80 Cal.Rptr.2d 60, 68 Cal.App.4th 101. Libel
And Slander  23.1

83. Criminal charges, generally, actionable publications

Publication, to be libelous, need not charge commission of a crime. Gunsul v. Ray (1935) 45 P.2d 248, 6
Cal.App.2d 528; Maher v. Devlin (1928) 263 P. 812, 203 Cal. 270.

Statement in open letter to the mayor comparing actions of real estate developer and city council with "Florida
land wheeler-dealers mired up to their necks in deception of the public," although perhaps imputing vigorous
lobbying to developer and denouncing condominium project as inimical to city's interest, could not fairly be
read as charging bribery or other crime. Okun v. Superior Court of Los Angeles County (1981) 175 Cal.Rptr.
157, 29 Cal.3d 442, 629 P.2d 1369, certiorari denied 102 S.Ct. 673, 454 U.S. 1099, 70 L.Ed.2d 641. Libel And
Slander  10(2)

False publication that plaintiff was released on bond pending investigation of charges that plaintiff, a foreigner,
overstayed his leave within the country, failed to report alleged arrest on charges of contributing to delinquency
of minor and failed to report unauthorized departure from the United States was libelous per se. Ray v.
Citizen-News Co.(App. 2 Dist. 1936) 14 Cal.App.2d 6, 57 P.2d 527. Libel And Slander  7(10)

Article under the headline "filibustering," stating that a schooner, which cleared ostensibly for Honduras with a
cargo supposed to consist of supplies for plaintiff's company, was carrying arms and ammunition to the
Mexican insurrectos, was not libelous under this section, where no injury to business was shown, unless it
charged a crime. Mellen v. Times-Mirror Co.(1914) 167 Cal. 587, 140 P. 277, Am.Ann.Cas. 1915C,766. Libel
And Slander  18

To render actionable a writing imputing larceny, it must be understood to impute such charge by at least one
third person. De Witt v. Wright (1881) 7 P.C.L.J. 602, 57 Cal. 576. Libel And Slander  7(13)

84. Accusations of criminal activity, actionable publications



Accusations of criminal activity, like other statements, are not actionable as libel if the underlying facts are
disclosed. Franklin v. Dynamic Details, Inc.(App. 4 Dist. 2004) 10 Cal.Rptr.3d 429, 116 Cal.App.4th 375. Libel
And Slander  7(1)

Communication by truck driver's employer to city police, alleging that driver had threatened physical violence
against a superior, was absolutely privileged for purposes of employer's potential defamation liability to driver.
Cabesuela v. Browning-Ferris Industries of California, Inc.(App. 6 Dist. 1998) 80 Cal.Rptr.2d 60, 68
Cal.App.4th 101. Libel And Slander  36

Passages in 650-page book on notorious murder case which indicated that plaintiff had been in the company of
a certain attorney shortly before the attorney disappeared during trial but which also indicated that the attorney
had been seen alone and well and in no danger after he was last in plaintiff's company could not reasonably be
said to paint a defamatory picture of plaintiff. Forsher v. Bugliosi (1980) 163 Cal.Rptr. 628, 26 Cal.3d 792, 608
P.2d 716. Libel And Slander  7(6)

Article relative to claimed secret transportation of arms and ammunition, presumably for the use of the Mexican
insurrectos, was not reasonably capable of being understood as imputing that plaintiff was guilty of any crime
by reason of his alleged connection with the matter. Mellen v. Times-Mirror Co.(1914) 167 Cal. 587, 140 P.
277, Am.Ann.Cas. 1915C,766. Libel And Slander  19

85. Reporting of crime, actionable publications

Statute gives all persons the right to report crimes to the police, the local prosecutor, or an appropriate
regulatory agency without risk of defamation liability, even if the report is made in bad faith. Cabesuela v.
Browning-Ferris Industries of California, Inc.(App. 6 Dist. 1998) 80 Cal.Rptr.2d 60, 68 Cal.App.4th 101. Libel
And Slander  36

85.5. Immoral activity, actionable publications

Statement of university president that to her knowledge terminated head football coach was not involved in
criminal activity, made in response to question whether termination involved criminality or morality, was not
actionable defamation as implying coach was involved in immoral conduct; since statement contained no hint of
what conduct president believed coach had engaged in that would be immoral, her statement neither contained
nor implied provably false assertion of fact, and moreover, coach, as limited public figure, failed to show actual
malice. McGarry v. University of San Diego (App. 4 Dist. 2007) 64 Cal.Rptr.3d 467, 154 Cal.App.4th 97,
review denied. Libel And Slander  10(1); Libel And Slander  51(5)

86. Communist affiliation, actionable publications

The imputation of communism or communist sympathies is libelous as tantamount to calling persons libelled
traitors to their country. Farr v. Bramblett (App. 1955) 132 Cal.App.2d 36, 281 P.2d 372.

87. Defamation of the dead, actionable publications

Defamation of a deceased person does not give rise to a civil right of action at common law in favor of
surviving spouse, family, or relatives, who are not themselves defamed. Kelly v. Johnson Pub. Co.(App. 1958)
160 Cal.App.2d 718, 325 P.2d 659. Libel And Slander  73

The malicious defamation of the memory of the dead is an affront to the general sentiments of morality and
decency, and, though the interests of society demand its punishment, the law does not contemplate the offense
as causing any special damages to another individual, though related to decedent. Skrocki v. Stahl (App. 1910)
14 Cal.App. 1, 110 P. 957. Libel And Slander  73

88. Employer and employee matters, actionable publications

Reply letters written by former employer to prospective employers of resigned employee with respect to
qualifications of the employee were qualifiedly privileged. Pond v. General Elec. Co., C.A.9 (Cal.)1958, 256



F.2d 824, certiorari denied 79 S.Ct. 30, 358 U.S. 818, 3 L.Ed.2d 60. Libel And Slander  44(3)

Under California law, statements in letter from insurer which specifically mentioned former agents by name and
expressed concern that certain unidentified persons were engaging in improper conduct in connection with
insurance company was sufficient for agents to establish libel claim against insurer, even though letters did not
explicitly allege any misconduct on part of agents. LeDuc v. Kentucky Cent. Life Ins. Co., N.D.Cal.1992, 814
F.Supp. 820. Libel And Slander  22

Employer's evaluation of his employee's performance contains inherent degree of subjectivity, and courts
should be extremely cautious before allowing such comments to become basis of libel action. Campanelli v.
Regents of University of California (App. 1 Dist. 1996) 51 Cal.Rptr.2d 891, 44 Cal.App.4th 572. Libel And
Slander  10(6)

There is strong judicial disfavor for libel suits based on communications in employment performance reviews.
Jensen v. Hewlett-Packard Co.(App. 4 Dist. 1993) 18 Cal.Rptr.2d 83, 14 Cal.App.4th 958. Libel And Slander

 10(6)

Unless employer's performance evaluation falsely accuses employee of criminal conduct, lack of integrity,
dishonesty, incompetence or reprehensible personal characteristics or behavior, it cannot support cause of
action for libel; this is true even when employer's perceptions about employee's efforts, attitude, performance,
potential or worth to enterprise are objectively wrong and cannot be supported by reference to concrete,
provable facts. Jensen v. Hewlett-Packard Co.(App. 4 Dist. 1993) 18 Cal.Rptr.2d 83, 14 Cal.App.4th 958. Libel
And Slander  10(6)

Libelous publication may involve internal corporate statements, and there was not want of publication merely
because allegedly libelous statements were made by one of defendant's employee to other employees of
defendant. Kelly v. General Telephone Co.(App. 2 Dist. 1982) 186 Cal.Rptr. 184, 136 Cal.App.3d 278. Libel
And Slander  23.1

Employee may, after pursuing arbitration to final favorable outcome, resulting in reinstatements, sue for
defamation to recover damages for injury to his reputation, a remedy which arbitrator presumably would be
unable to award; however, employee may not bring defamation action prior to completing arbitration procedure.
Johnson v. Hydraulic Research & Mfg. Co.(App. 2 Dist. 1977) 139 Cal.Rptr. 136, 70 Cal.App.3d 675. Libel
And Slander  70; Libel And Slander  71

Libel actions for publications issued during labor disputes are not totally foreclosed by either state or federal
law, but such publications do receive special safeguards. Gregory v. McDonnell Douglas Corp.(1976) 131
Cal.Rptr. 641, 17 Cal.3d 596, 552 P.2d 425. Libel And Slander  6(1)

Publications otherwise protected under the First Amendment (U.S.C.A.Const. Amend. 1) do not lose their
protection because they contain statements which attribute improper motives to a public officer or to an active
participant in a labor dispute; however, the legal effect of attacks on motives must be carefully distinguished
from accusations that an individual has committed a crime or is personally dishonest; no First Amendment
protection enfolds the latter charges. Gregory v. McDonnell Douglas Corp.(1976) 131 Cal.Rptr. 641, 17 Cal.3d
596, 552 P.2d 425. Constitutional Law  1625

Where employee submitted to employer an expense account showing $4 for meals and $5 for lodging for
two-day business trip, though employee stayed at a private home with friends and made no actual payments to
them but reciprocated by entertaining the friends, employer's statement to newspapers that employee had
admittedly falsified his expense account was not libelous. Washer v. Bank of America Nat. Trust & Savings
Ass'n (App. 1 Dist. 1948) 87 Cal.App.2d 501, 197 P.2d 202. Libel And Slander  56(1)

Employee, who exhibited openly a defiant attitude toward his employer after the employer transferred him to a
small town branch after employee attempted to unionize employer's employees, was guilty of "insubordination",
and therefore employer's statement to newspapers that employee was insubordinate was not libelous. Washer v.
Bank of America Nat. Trust & Savings Ass'n (App. 1 Dist. 1948) 87 Cal.App.2d 501, 197 P.2d 202. Libel And



Slander  56(1)

An action for libel could not be predicated upon defendant's act in requesting defendant's employees to refrain
from patronizing plaintiff's store where notices published by defendant were not libelous per se, since an
employer may by any legal means induce his employees not to patronize a particular establishment. Sullivan v.
Warner Bros. Theatres (App. 1941) 42 Cal.App.2d 660, 109 P.2d 760. Libel And Slander  15

Letter to plaintiff's employer, after plaintiff left defendant's employment, was libelous per se as having direct
tendency to injure plaintiff in his occupation. Von Stein v. Hardie (App. 2 Dist. 1930) 105 Cal.App. 780, 288 P.
680. Libel And Slander  9(1)

Bank was responsible for several publications of defamatory matter transmitted through several hands to
plaintiff's employer in manner contemplated by it. Draper v. Hellman Commercial Trust & Savings Bank
(1928) 203 Cal. 26, 263 P. 240. Libel And Slander  74

89. Exposure to shame and ridicule, actionable publications

Statements that actress was broke, that she had to sell her house, that she lived in worst section, hangs out only
in sleeziest bars, and lives from handknit pullovers that she sells for $150 were provable to be false in their
broad sense, and were defamatory in that they attributed characteristics to actress' lifestyle which exposed her to
contempt, ridicule and disgrace, and thus statements were actionable. Sommer v. Gabor (App. 2 Dist. 1995) 48
Cal.Rptr.2d 235, 40 Cal.App.4th 1455, review denied. Libel And Slander  9(1)

Résumé of television program published by television magazine which conveyed impression that author of
book on giving parties had experience as a call girl exposed the author to hatred, contempt, ridicule, and
obloquy. Montandon v. Triangle Publications, Inc.(App. 1 Dist. 1975) 120 Cal.Rptr. 186, 45 Cal.App.3d 938,
certiorari denied 96 S.Ct. 193, 423 U.S. 893, 46 L.Ed.2d 126. Libel And Slander  7(19)

Magazine article which quoted publisher as saying "I can't be the only man in this country with an eye for a fast
buck" and which accused publisher of indicating sales of 500,000 books to a newspaper while reporting around
4,000 to his collaborators might reasonably be construed as defamatory and having a tendency to injure
publisher in his reputation and occupation but determination of whether publisher was in fact defamed was for
trier of fact. Cameron v. Wernick (App. 1 Dist. 1967) 60 Cal.Rptr. 102, 251 Cal.App.2d 890. Libel And Slander

 123(2)

Charges designed to injure plaintiffs' reputation in church of which plaintiffs were members, and to cause
plaintiffs to be shunned or avoided, which presented to church members that plaintiffs had revealed themselves
as unworthy of continued confidence, respect, and fellowship of church, and described plaintiffs as willing to
lie to injure church, and charging one plaintiff with a vile spirit, and associating both plaintiffs with another
person who was stated to be one of Satan's choicest tools while acting under the role of a minister, were
libelous. Brewer v. Second Baptist Church of Los Angeles (1948) 32 Cal.2d 791, 197 P.2d 713. Libel And
Slander  9(4)

Statement that plaintiff had been succeeded as an inheritance tax appraiser by another had no tendency to
expose plaintiff to hatred, contempt, ridicule, or obloquy, or to cause him to be shunned or avoided, and
therefore, unless published article had tendency to injure plaintiff in his occupation, it did not constitute a libel,
even though false. Riley v. Press-Telegram Pub. Co.(App. 2 Dist. 1936) 17 Cal.App.2d 456, 62 P.2d 386. Libel
And Slander  16; Libel And Slander  17

Publication tending to reflect shame on person and hold him up to people as object of ridicule is libelous. Lick
v. Owen (1874) 47 Cal. 252. Libel And Slander  16

90. Group libel, actionable publications

An accusation against a large group of individuals cannot have the quality of a libel unless there is certainty as
to individuals accused, and, where group is very large and nothing that is said applies in particular to plaintiff,



plaintiff cannot recover in action for libel as result of accusation. Noral v. Hearst Publications (App. 2 Dist.
1940) 40 Cal.App.2d 348, 104 P.2d 860. Libel And Slander  21

91. Injury in occupation or profession, actionable publications

Fabricated quotation may injure reputation in at least two senses, either giving rise to conceivable claim of
defamation; quotation might injure because it attributes untrue factual assertion to speaker, and, regardless of
truth or falsity of actual matter asserted within quoted statement, attribution may result in injury to reputation
because manner of expression or even fact that statement was made indicates negative personal trait or attitude
the speaker does not hold. Masson v. New Yorker Magazine, Inc., U.S.Cal.1991, 111 S.Ct. 2419, 501 U.S. 496,
115 L.Ed.2d 447, on remand 960 F.2d 896. Libel And Slander  6(1); Libel And Slander  32

Under California law, graduate student's false statements that professor was "subject of numerous charges of
unprofessional conduct," should have been disciplined for "serious misbehavior," and had brought "continuous
barrage of specious complaints" against department chair constituted libel. In re Sicroff, C.A.9 (Cal.)2005, 401
F.3d 1101, amended 2005 WL 843584, certiorari denied 125 S.Ct. 2964, 545 U.S. 1139, 162 L.Ed.2d 888. Libel
And Slander  9(5)

Alleged statements by or on behalf of a defendant in litigation that the plaintiffs' attorney had refused to settle
until he got his money and that defendant was paying attorney's fees because attorney had insisted upon
immediate payment were not libelous or slanderous per se as to attorney. Gang v. Hughes, C.A.9 (Cal.)1954,
218 F.2d 432. Libel And Slander  9(3)

In action for libel and slander, published statements, which cast no reflection upon plaintiff's honesty, integrity
or ability, but on the contrary indicated zealous manner in which plaintiff discharged duty, did not tend to injure
plaintiff in his profession, and were not libelous per se. Gang v. Hughes, S.D.Cal.1953, 111 F.Supp. 27. Libel
And Slander  9(1)

Warning on plastic surgery patient's Web site, created to relate her bad experience with surgeon, to avoid doctor
who asked for payment "under the table" did not falsely suggest that this surgeon was compensated for
procedures he performed for patient "under the table" and thus could not form basis of defamation claim.
Gilbert v. Sykes (App. 3 Dist. 2007) 53 Cal.Rptr.3d 752, 147 Cal.App.4th 13. Libel And Slander  9(2)

Allegedly false statements made in letters sent by county emergency services coordinator regarding individual
who held himself out as earthquake safety expert and who advocated that children in schools not get under
desks in case of earthquake that executive director of area earthquake awareness group was familiar with
individual's attempts to support himself through rescue training classes, and that coordinator had never heard of
any such loss of life in Mexico City schools in 1985 earthquake, as individual had contended, because,
earthquake occurred when schools were empty were not defamatory; neither statement concerned matter having
tendency to expose individual to hatred, contempt, ridicule, or obloquy or injury in his occupation. Copp v.
Paxton (App. 1 Dist. 1996) 52 Cal.Rptr.2d 831, 45 Cal.App.4th 829, rehearing denied, review denied. Libel
And Slander  9(1)

Allegedly false accusation that journalist was paid participant in legal action by anti-nuclear power group
against utility at same time she was employed as reporter on trade publication covering energy industry and was
assigned to cover that utility could be basis for finding of liability for defamation, inasmuch as such statement
charging journalist with conduct that was generally regarded as unethical under accepted journalist standards
would have tendency to cause professional injury. Savage v. Pacific Gas & Electric Co.(App. 1 Dist. 1993) 26
Cal.Rptr.2d 305, 21 Cal.App.4th 434, review denied, certiorari denied 115 S.Ct. 80, 513 U.S. 820, 130 L.Ed.2d
34. Libel And Slander  9(8)

In determination of whether language of alleged libelous publication upon its face has a natural tendency to
injure a person's reputation, publication should be construed as well from the expressions used as from the
whole scope and apparent object of the writer. Cameron v. Wernick (App. 1 Dist. 1967) 60 Cal.Rptr. 102, 251
Cal.App.2d 890. Libel And Slander  19



Publication which accused prominent leader in religious affairs of being unworthy of his high position, of
knowing less about his religion than an adolescent child and of causing of members of his religion to look
ridiculous was libelous per se. Maidman v. Jewish Publications, Inc.(1960) 7 Cal.Rptr. 617, 54 Cal.2d 643, 355
P.2d 265. Libel And Slander  6(1)

Newspaper article stating that member of American Embassy in Belgrade was caught carrying on espionage
activities, that United States recalled him upon request of Yugoslav government and that he wrote articles in the
United States to stir Yugoslavs to revolt carried implication that embassy member was unfit for his job as
representative of United States serving abroad, tended to injure him in his occupation and hence was libelous.
Pridonoff v. Balokovich (1951) 36 Cal.2d 788, 228 P.2d 6. Libel And Slander  10(3)

Newspaper articles in so far as they stated that plaintiff had been found guilty of operating a hotel in a
residential district and without a use permit were not libelous, since whatever opprobrium would attach to such
violations of ordinance, would be injurious only in so far as it tended to injure plaintiff in her occupation and
since such occupation was unlawful plaintiff would not be entitled to recover for such an injury. Glenn v.
Gibson (App. 1946) 75 Cal.App.2d 649, 171 P.2d 118. Libel And Slander  9(1)

Article to be libelous of corporation must have tendency to directly affect credit or property of corporation or
occasion it pecuniary injury, and mere fact that publication is unpleasant or hostile does not make it defamatory.
Western Broadcast Co. v. Times-Mirror Co.(App. 2 Dist. 1936) 14 Cal.App.2d 120, 57 P.2d 977. Libel And
Slander  9(1)

Statement that bar association's publicity agent, after being discharged, unauthorizedly continued to use
association's stationery, resulting in misleading people, was libelous per se as tending to injure agent in her
occupation and as "exposing her to obloquy". Bates v. Campbell (1931) 213 Cal. 438, 2 P.2d 383. Libel And
Slander  9(9)

A newspaper article stating that plaintiff, a contractor engaged in the business of preparing road materials, had
accepted $7.50 per day from a county board of supervisors for overseeing one man who was paid $2, and that
he had put in bad roads, was libelous, under this section, as tending to injure him in his business. Stevens v.
Storke (1923) 191 Cal. 329, 216 P. 371. Libel And Slander  18

A writing which imputes, and is understood by the readers to impute, that plaintiff was a person engaged in
making accounts which he never paid or intended to pay, and was wholly unworthy of credit, is libelous.
Ingraham v. Lyon (1894) 105 Cal. 254, 38 P. 892. Libel And Slander  18

An action for libel in respect to plaintiff's business cannot be maintained when such business is unlawful.
Johnson v. Simonton (1872) 43 Cal. 242. Libel And Slander  9(1)

92. Police officers, actionable publications

County social worker bringing libel suit against private counselor and counseling service for accusing her of
incompetence could not maintain action absent pleading of knowing or reckless falsehood, and, in absence of
request for leave to plead knowing or reckless falsehood, trial court was justified in granting motion for
judgment on pleadings. Kahn v. Bower (App. 1 Dist. 1991) 284 Cal.Rptr. 244, 232 Cal.App.3d 1599, rehearing
denied and modified, review denied. Libel And Slander  83; Pleading  345(1.4)

Issue of whether plaintiff bringing libel suit qualifies as "public official" is determined under federal, not state
law, and is issue for court, not jury. Kahn v. Bower (App. 1 Dist. 1991) 284 Cal.Rptr. 244, 232 Cal.App.3d
1599, rehearing denied and modified, review denied. Libel And Slander  123(8)

Power exercised by police officers, and their public visibility, naturally subject them to public scrutiny and
make them "public officials" for purposes of defamation law. Kahn v. Bower (App. 1 Dist. 1991) 284 Cal.Rptr.
244, 232 Cal.App.3d 1599, rehearing denied and modified, review denied. Libel And Slander  48(2)

Social worker exercising power to physically remove children from their environment and place them in foster



care was "public official" who could maintain defamation action against private counselor in counseling
company with whom she worked only upon showing that accusation of incompetence was knowingly or
recklessly false. Kahn v. Bower (App. 1 Dist. 1991) 284 Cal.Rptr. 244, 232 Cal.App.3d 1599, rehearing denied
and modified, review denied. Libel And Slander  51(5)

Statement concerning "public official" can support judgment for libel only if statement was made with
knowledge that it was false, or with "reckless disregard" for truth, meaning a high degree of awareness of
probable falsity, i.e., serious doubts about statement's truth. Kahn v. Bower (App. 1 Dist. 1991) 284 Cal.Rptr.
244, 232 Cal.App.3d 1599, rehearing denied and modified, review denied. Libel And Slander  51(5)

Touchstone for "public official" status, for defamation purposes, is extent to which plaintiff's position is likely
to attract or warrant scrutiny by members of public; such scrutiny may follow either because of prominence of
position in official hierarchy, or because duties of position tend naturally to have relatively large or dramatic
impact on members of public. Kahn v. Bower (App. 1 Dist. 1991) 284 Cal.Rptr. 244, 232 Cal.App.3d 1599,
rehearing denied and modified, review denied. Libel And Slander  48(2)

Police officer bringing libel action against both editor and publisher of newspaper which carried article that
stated that officer should be cited for conduct unbecoming officer and for failure to perform his duty was
"public official" and as such was required to prove publication was false and that publication was with "actual
malice," defined as publication with knowledge that article was false or with reckless disregard of whether it
was false. Gomes v. Fried (App. 1 Dist. 1982) 186 Cal.Rptr. 605, 136 Cal.App.3d 924. Libel And Slander 
48(2)

Letter to the editor which criticized abandonment of city wells and treatment plant as unwise, "incredible," a
product of "suspicious" motives and a flouting of voters' wishes and which reported councilman's service as
attorney of real estate developer but asserted no conduct by councilman other than his being only council
member to oppose water supply bond issue three years earlier was not defamatory; implication from letter that
councilman and other council members were motivated by selfish interest rather than public good was well
within bounds of protected political debate. Okun v. Superior Court of Los Angeles County (1981) 175
Cal.Rptr. 157, 29 Cal.3d 442, 629 P.2d 1369, certiorari denied 102 S.Ct. 673, 454 U.S. 1099, 70 L.Ed.2d 641.
Libel And Slander  10(2)

The Supreme Court's determination in Good Government [Good Government Group of Seal Beach, Inc. v.
Superior Court (1978) 22 Cal.3d 672, 150 Cal.Rptr. 258, 586 P.2d 572] case of "ambiguity" in article upon
which former city councilman's instant libel action was also based was dispositive with respect to issue of
whether publication constituted a factual assertion that former city councilman had committed "extortion" or
"blackmail," or whether publication constituted an opinion respecting his public conduct in regard to
development project, and, as such, could not be made basis for libel action, and since such presented a triable
issue as to another former city councilman, the real party in interest in Good Government, it necessarily
presented a triable issue as to former city councilman in instant action. Fuhrman v. Risner (App. 2 Dist. 1979)
155 Cal.Rptr. 122, 92 Cal.App.3d 725. Judgment  181(33)

Where superintendent published simultaneously alongside a confidential letter sent to him listing as one of
reasons for his dismissal as superintendent his participation in preparation and distribution of fake election
campaign flyers, a challenge to elected trustees of school district to prove the truth of the charges, and where
this statement constituted nothing less than a request for publication of evidence upon which elected trustees
based their charges, absolute privilege was conferred upon later publication of sources or evidence behind
reasons. Royer v. Steinberg (App. 1 Dist. 1979) 153 Cal.Rptr. 499, 90 Cal.App.3d 490. Libel And Slander 
36

Circular concerning qualifications of one holding and seeking public office was privileged if made without
malice. Boyich v. Howell (App. 1 Dist. 1963) 34 Cal.Rptr. 794, 221 Cal.App.2d 801. Libel And Slander 
48(3)

False statements by school trustees to newspaper reporters and public to effect that school superintendent had



suppressed facts from board, had tampered with board minutes, had received "kickbacks" from employees,
engaged in "shady dealings" and "cleaned up" on business transactions involving district would be defamatory
within this section and § 46, and trustees would not be within rule granting immunity for discretionary acts.
Lipman v. Brisbane Elementary School District (1961) 11 Cal.Rptr. 97, 55 Cal.2d 224, 359 P.2d 465. Libel And
Slander  10(3); Schools  62

Statements in notice for recall election that plaintiff, as city auditor, had been taking from city more money per
year than she was entitled to, and that she had caused the issuance of a city warrant for payment of personal
services rendered by attorney to her, were libelous, if false, unless privileged. Gunsul v. Ray (App. 1935) 6
Cal.App.2d 528, 45 P.2d 248. Libel And Slander  10(3)

Newspaper article charging that city councilman having recall proceedings pending against him did not
consistently serve best interests of city, and exercised poor judgment in office, was fair criticism of public
official. Taylor v. Lewis (App. 2 Dist. 1933) 132 Cal.App. 381, 22 P.2d 569. Libel And Slander  48(2)

Newspaper article over mayor's signature criticizing plaintiff's qualifications for office only, was not libelous.
Eva v. Smith (App. 1 Dist. 1928) 89 Cal.App. 324, 264 P. 803. Libel And Slander  10(2)

Newspaper article as to recall of mayor and "misappropriation" of funds was libelous per se in exposing mayor
to contempt and obloquy. Maher v. Devlin (1928) 203 Cal. 270, 263 P. 812. Libel And Slander  16

Newspaper articles charging that plaintiff, a constable and president of a municipal board of trustees, had
winked at prostitute and gambling dens and street brawls, had lined himself with the lawbreaking element, and
that it was useless to convict for unlawful liquor sales, since he was one of the peace officers, and it rested with
him or another person to determine the character of the juries drawn and stating that one afflicted with
"Tannerytis," plaintiff's name being Tanner, helps drag the law down, and becomes a common "drunk" and a
gambler, are actionable per se, as imputing to a public officer corruption or want of integrity and as exposing
him to hatred, contempt, and obloquy. Tanner v. Embree (App. 1908) 9 Cal.App. 481, 99 P. 547. Libel And
Slander  10(3)

A statement charging a city councilman with receiving a bribe in a purchase by a city is no less libelous because
the purchase, recommended by the council, was not consummated by the mayor till after expiration of the
councilman's term. Jarman v. Rea (1902) 137 Cal. 339, 70 P. 216. Libel And Slander  10(2)

93. Advertisements, actionable publications

Advertisement consisting of affidavit only susceptible to interpretation that affiant had been paid to permit suit
to be brought in her name for funeral directors to prevent operation of mortuary in cemetery, that affiant was
told funeral directors wanted to put mortuary out of business, that she was told she would not have to testify and
that she was taken to attorney's office where she signed papers in suit which had already been prepared and
hence not libelous as to attorney. Kurland v. Forest Lawn Memorial Park Ass'n (1936) 59 P.2d 205, 15
Cal.App.2d 762; Pollard v. Forest Lawn Memorial Park Ass'n (1936) 59 P.2d 203, 15 Cal.App.2d 77.

Advertisement may be held libelous. Live Oak Publishing Co. v. Cohagan (App. 3 Dist. 1991) 286 Cal.Rptr.
198, 234 Cal.App.3d 1277. Libel And Slander  6(1)

Language attributing to founders of foundation membership in John Birch Society could not be interpreted as
saying anything concerning manner of performance by officers of foundation of their duties and responsibilities
of office, so that article attacking person and characterizing him as officer of foundation founded by John Birch
Society members was not actionable by foundation in absence of malice directed against foundation rather than
against officer. Washburn v. Wright (App. 4 Dist. 1968) 68 Cal.Rptr. 224, 261 Cal.App.2d 789. Libel And
Slander  73

94. Cartoons, actionable publications

Political cartoon depicting mayor as candidate for straight jacket in believing he was qualified to be appointed



secretary of defense in president's cabinet at time president-elect was engaged in choosing nominees for his
cabinet and after mayor had publicly expressed interest in an appointment as secretary of defense was protected
assertion by newspaper that mayor was unqualified for high national office. Yorty v. Chandler (App. 2 Dist.
1970) 91 Cal.Rptr. 709, 13 Cal.App.3d 467. Libel And Slander  48(3)

Where text praised plaintiff for his work as a counterspy against the Japanese, the cartoons accompanying the
text could be construed only as portraying plaintiff in the role assumed by him and not as plaintiff actually was
and as so construed were not libelous. Blake v. Hearst Publications (App. 1946) 75 Cal.App.2d 6, 170 P.2d 100.
Libel And Slander  15

In determining whether published articles constituted a libel, both the text and the cartoons illustrating text must
be considered. Blake v. Hearst Publications (App. 1946) 75 Cal.App.2d 6, 170 P.2d 100. Libel And Slander

 19

In an action against a newspaper for libel by chief of police, a cartoon, depicting the chief as holding with his
right hand a halo above his head and extending behind him his left hand, in which is apparently being deposited
a sum of money tied to the end of a stick, was clearly a libel as having the natural effect to expose him to
contempt, ridicule, and obloquy at the least and as readily to be understood as charging that plaintiff had been
guilty of accepting bribes or was ready to do so. Snively v. Record Pub. Co.(1921) 185 Cal. 565, 198 P. 1. Libel
And Slander  16

A newspaper publication, involving a cartoon and imputing hypocrisy and habitual alteration of records by
plaintiff, an attorney at law, were libelous per se. Newby v. Times-Mirror Co.(App. 3 Dist. 1920) 46 Cal.App.
110, 188 P. 1008. Libel And Slander  9(3)

An implied finding in libel that a newspaper cartoon could not to an ordinary reader bear the meaning that
plaintiff was a hypocrite posing as a reformer was unwarranted. Newby v. Times-Mirror Co.(1916) 173 Cal.
387, 160 P. 233. Libel And Slander  19

95. Foreign language publications, actionable publications

An action of libel based upon publications printed and published in Japanese language could not be maintained
against business manager of newspaper who did not understand Japanese language, in absence of proof that he
had control over editorial staff, and that business manager had knowledge of preparation or contents of articles
before their publication. Ayako Sakamu v. Zellerbach Paper Co.(App. 1 Dist. 1938) 25 Cal.App.2d 309, 77 P.2d
313. Libel And Slander  74

In an action for libel published in a foreign language, where the complaint used the word "concubine," evidence
of a translation which used the word "mistress" was not a variance, where the foreign term might have been
translated as either word. Stevens v. Kobayshi (App. 1912) 20 Cal.App. 153, 128 P. 419. Libel And Slander

 100(8)

96. Letters, actionable publications

Fact that an implied defamatory charge or insinuation leaves room for an innocent interpretation as well does
not establish that defamatory meaning does not appear from the language itself, and while language used may
give rise to conflicting inferences as to meaning intended when it is addressed to the public at large it is
reasonable to assume that some of the readers will take it in its defamatory sense; overruling Menefee v.
Codman, 155 Cal.App.2d 396, 317 P.2d 1032; Smith v. Los Angeles Bookbinders Union, 133 Cal.App.2d 486,
284 P.2d 194; Babcock v. McClatchy Newspapers, 82 Cal.App.2d 528, 186 P.2d 737; Peabody v. Barham, 52
Cal.App.2d 581, 126 P.2d 668; Washer v. Bank of America, 21 Cal.App.2d 822, 136 P.2d 297; Jeffers v. Screen
Extras Guild, 16 Cal.App.2d 717, 328 P.2d 1030; MacLeod v. Tribune Pub. Co.(1959) 343 P.2d 36, 52 Cal.2d
536.

Letter from former attorney of client to newly-chosen attorney stating former attorney's impressions obtained
over lengthy attorney-client relationship was not shown to be malicious and was privileged communication



within § 47 inasmuch as both attorneys had common professional interest in client's legal and financial affairs.
Moore v. Greene, C.A.9 (Cal.)1970, 431 F.2d 584. Libel And Slander  45(2)

Former employer's letter to customers and potential customers implying that plaintiffs, who quit to go into
business for themselves, had been discharged and that their services had not been satisfactory was a serious
reflection on plaintiffs' abilities and a libel as a matter of law. Patton v. Royal Industries, Inc.(App. 2 Dist.
1968) 70 Cal.Rptr. 44, 263 Cal.App.2d 760. Libel And Slander  9(1)

A defendant is liable for what is insinuated as well as for what is stated explicitly. Fairfield v. Hagan (App. 2
Dist. 1967) 56 Cal.Rptr. 402, 248 Cal.App.2d 194. Libel And Slander  22

Publication of a letter having no literary value by attaching letter to pleading in action to which letter had
reasonable relevancy is absolutely privileged insofar as law of defamation is concerned. Hagan v. Fairfield
(App. 2 Dist. 1965) 47 Cal.Rptr. 600, 238 Cal.App.2d 197. Libel And Slander  38(3)

Letter wherein union, alleged that plaintiff ran a non-union shop and paid wages below union scale, and based
prices upon lower cost of production and did not stress superior equipment, quality of work and service as
selling point, and which appealed to customers to direct their business to a union shop was not, as a matter of
law, libelous per quod. Smith v. Los Angeles Bookbinders Union No. 63 (App. 1955) 133 Cal.App.2d 486, 284
P.2d 194. Libel And Slander  123(1)

In action by partner against copartner for libel in letter to firm customers stating that plaintiff was an
undesirable partner because dishonest in financial dealings with copartner, allegation that defendant published
letter, undenied by defendant who alleged that letter was delivered to customers and trade of defendant, was
sufficient to establish publication notwithstanding there was no testimony offered that the letter was either
received or read by anyone. Dethlefsen v. Stull (App. 1 Dist. 1948) 86 Cal.App.2d 499, 195 P.2d 56. Libel And
Slander  100(7)

A physician's writing of letter to patient truthfully conveying to patient information given physician by
reputable laboratory that patient was suffering from venereal disease which information physician believed to
be true, did not constitute a "publication" of its contents, and physician could not be held responsible of its
publication by patient when patient disclosed its contents to others. Shoemaker v. Friedberg (App. 4 Dist. 1947)
80 Cal.App.2d 911, 183 P.2d 318. Libel And Slander  25

Letter to be libelous per se need not ascribe lack of specific virtue, but is sufficient if generally besmirching
another's character. Von Stein v. Hardie (App. 2 Dist. 1930) 105 Cal.App. 780, 288 P. 680. Libel And Slander

 6(1)

Under this section, letter written by defendant to general passenger agent of railroad employing plaintiff as a
conductor ascribing coarse language of conductor to passenger to his being under the influence of liquor was
libelous per se. Adams v. Cameron (App. 1915) 27 Cal.App. 625, 150 P. 1005, rehearing denied 27 Cal.App.
625, 151 P. 286. Libel And Slander  18

97. Newspaper headlines and captions, actionable publications

Under California law, headlines are not irrelevant, extraneous, or liability-free zones, for purpose of libel suit;
they are essential elements of a publication. Kaelin v. Globe Communications Corp., C.A.9 (Cal.)1998, 162
F.3d 1036. Libel And Slander  49

Material issue of fact as to whether article in newspaper cleared up any false and defamatory meaning conveyed
by headline on front page of newspaper, which allegedly suggested that police thought that public figure
committed double homicide, precluded summary judgment for publisher of newspaper, in resulting defamation
action brought by public figure, where article appeared 17 pages after headline, and cover headline did not
reference the internal page where readers could locate the article. Kaelin v. Globe Communications Corp.,
C.A.9 (Cal.)1998, 162 F.3d 1036. Federal Civil Procedure  2515



Although newspaper article, entitled with heading to effect that campaign claims of member of school district
board of education had been denied by others, could reasonably be understood in context as calling member a
liar, article contained no actionable defamation. Fisher v. Larsen (App. 4 Dist. 1982) 188 Cal.Rptr. 216, 138
Cal.App.3d 627, certiorari denied 104 S.Ct. 390, 464 U.S. 959, 78 L.Ed.2d 335. Libel And Slander  10(1)

Where publisher and editor of newspaper story about police knew that policeman was not sleeping but writing
citation at time publisher took officer's photograph, publication of photograph captioned "his head tilted may
suggest something" which suggested to ordinary readers that officer was sleeping on duty was susceptible of
libelous meaning under clear and convincing evidence standard. Gomes v. Fried (App. 1 Dist. 1982) 186
Cal.Rptr. 605, 136 Cal.App.3d 924. Libel And Slander  10(3)

Publication of newspaper headline "Brown Gables Guilty Verdict" was not libelous as implying that owner had
been found guilty of a morals charge, where none of previous articles allegedly stressing such charge mentioned
owner's name or identity and article published under such headline explained that owner was acquitted on
charge of operating a disorderly house and convicted only of operating a hotel in residential district and without
a use permit. Glenn v. Gibson (App. 1946) 75 Cal.App.2d 649, 171 P.2d 118. Libel And Slander  19

The captions and headlines of a libelous newspaper article are a part of the libel. Davis v. Hearst (1911) 160
Cal. 143, 116 P. 530. Libel And Slander  19

98. Newspaper articles, actionable publications

Statement in newspaper opinion column that criminal defense attorney would "say or do just about anything to
win, typically at the expense of the truth" was opinion protected by First Amendment, and thus could not serve
as basis for libel claim; statement referred to attorney's trial strategy in very high profile case, context of
statement rendered it rhetorical hyperbole, and truthfulness of statement was not susceptible of being proven.
Cochran v. NYP Holdings, Inc., C.D.Cal.1998, 58 F.Supp.2d 1113, affirmed 210 F.3d 1036. Constitutional Law

 2168; Libel And Slander  9(3)

Even if incumbent candidate for county board of supervisors had not been a public figure, publication, within
newspaper, of statement ""never met a person I did not like' Will Rogers," he "never met our supervisor!  Let's
Elect" specified other person "Supervisor-5th District" did not constitute a libel. Miller v. Bakersfield
News-Bulletin, Inc.(App. 5 Dist. 1975) 119 Cal.Rptr. 92, 44 Cal.App.3d 899. Libel And Slander  10(3)

In a civil libel action by a public official against a newspaper, constitutional guarantees of freedom of speech
and of press require clear and convincing proof that a defamatory falsehood alleged as libel was uttered with
knowledge that it was false or with reckless disregard of whether it was false or not, and same requirement
applies to public figures who sue in libel on basis of alleged defamatory falsehoods. Belli v. Curtis Pub.
Co.(App. 1 Dist. 1972) 102 Cal.Rptr. 122, 25 Cal.App.3d 384. Constitutional Law  2163

Published newspaper column in which columnist stated that alleged black militant group member, after being
trapped in house by police, was told by experienced companion to strip before exiting house so that police
could not claim that he was trying to pull a gun and shoot him but who kept his shorts on because he was too
shy and was shot dead upon exiting house while naked companion was wounded neither stated nor reasonably
implied an absence of resistance or flight, or a surrender by the deceased and was not defamatory on its face as
to police association and its members who alleged no special damages. Mullins v. Thieriot (App. 1 Dist. 1971)
97 Cal.Rptr. 27, 19 Cal.App.3d 302. Libel And Slander  7(6); Libel And Slander  10(3)

It is just as defamatory to state that a paper which has recommended a candidate is a Communist paper when it
is not, as to state that an admittedly Communist paper recommended a candidate when it did not. MacLeod v.
Tribune Pub. Co.(1959) 52 Cal.2d 536, 343 P.2d 36. Libel And Slander  6(1)

Newspaper article stating that member of American Embassy, in Belgrade, was caught carrying on espionage
activities, that United States recalled him upon request of Yugoslav government, and that member wrote articles
in the United States for publication to stir Yugoslavs to revolt, carried implication that member was not fit for
his job as representative of United States serving abroad and was libelous. Pridonoff v. Balokovich (1951) 36



Cal.2d 788, 228 P.2d 6. Libel And Slander  10(3)

Where an article published in a newspaper does not charge anything that would follow plaintiff into his private
life and stamp him as dishonest or bring upon him in the capacity of a private citizen the contempt of his
fellows it is not libelous. Howard v. Southern Cal. Associated Newspapers (App. 1950) 95 Cal.App.2d 580, 213
P.2d 399. Libel And Slander  10(1)

Newspaper article, argumentative in nature, attempting to justify newspaper's refusal to grant free newspaper
listings for radio broadcasting station because station did not subscribe to press radio agreement for
authenticated news broadcasts, which cited examples of unauthorized news reports not involving station, was
not libelous per se. Western Broadcast Co. v. Times-Mirror Co.(App. 2 Dist. 1936) 14 Cal.App.2d 120, 57 P.2d
977. Libel And Slander  9(1)

Article exposing another to hatred and contempt and causing him to be shunned and avoided is libelous per se.
Ray v. Citizen-News Co.(App. 2 Dist. 1936) 14 Cal.App.2d 6, 57 P.2d 527. Libel And Slander  16

A newspaper article referring to a libel suit wherein plaintiff had recovered damages, and stating that people
wondered how plaintiff could be damaged in reputation $5,000 worth was libelous, as general attack on
plaintiff's reputation. Stevens v. Storke (1923) 191 Cal. 329, 216 P. 371. Libel And Slander  6(1)

A newspaper article, the plain import of which was that plaintiff was a man of such type that the mere fact that
he was supporting a particular candidate for political office should cause people to vote for some one else,
tending to expose plaintiff to hatred, contempt, and obloquy was, under this section libelous per se. Stevens v.
Storke (1923) 191 Cal. 329, 216 P. 371. Libel And Slander  16

A newspaper article charging plaintiff, the proprietor of another newspaper, with being a defender of
degenerates for hire, was libelous per se, under this section. Earl v. Times-Mirror Co.(1921) 185 Cal. 165, 196
P. 57. Libel And Slander  9(8)

An article concerning the mayor of San Diego that he might obtain 100 citizens from Tia Juana (in Mexico) to
stand by him to suppress crime, was a charge that the reputation of the mayor in such place was such that the
dissolute characters there would stand by him what they would believe to be a simulated effort to suppress
crime, and the defendant could not justify by proving specific misconduct on the part of the mayor. Pyper v.
Jennings (App. 2 Dist. 1920) 47 Cal.App. 623, 191 P. 565. Libel And Slander  54

That a libelous newspaper article tends to cause merriment or is a facetious rejoinder to adverse criticism by
others does not justify it. Newby v. Times-Mirror Co.(1916) 173 Cal. 387, 160 P. 233. Libel And Slander 
56(1)

Article intimating that attorney desired referee to adopt findings presented by him, regardless of the testimony,
was libelous, under this section in view of C.C.P. § 282 (repealed; see, now, Bus. & Prof.C. § 6068). Bonestell
v. Shaw (App. 1915) 28 Cal.App. 226, 151 P. 1149. Libel And Slander  18

Article charging transportation of arms and ammunition to foreign country was not libelous. Mellen v.
Times-Mirror Co.(1914) 167 Cal. 587, 140 P. 277, Am.Ann.Cas. 1915C,766. Libel And Slander  15

Where a publication headed "Ring" charged that the board of trustees, of which plaintiff was a member, "had
the "ring' in the nose of the taxpayers last Monday night in a most contemptible, illegal, and unjust manner, and
unworthy of citizens elected to look after the best interest of our little town"; and that the board awarded a
contract to a bidder on Monday at 9 p.m., and that the contractor's materials were at the depot by Tuesday
evening, and that it was impossible to get them there between the times stated; and asking the board to explain
this unjust and discriminating action, in the absence of justification, the publication was libelous, under this
section. Schomberg v. Walker (1901) 132 Cal. 224, 64 P. 290. Libel And Slander  15

A newspaper article charging one who had been sent to an exposition in charge of exhibits with suppressing
entries, and refusing to report on the results of his mission, is actionable as exposing the person named to



censure and reproach. Bettner v. Holt (1886) 70 Cal. 270, 11 P. 713. Libel And Slander  10(1)

A newspaper article, falsely charging the publisher of another paper with being a party to a secret conclave, in
which he sold the support and advocacy of his paper to certain corporations for a sum of money, is libelous.
Fitch v. De Young (1885) 66 Cal. 339, 5 P. 364. Libel And Slander  9(8)

99. Magazine articles, actionable publications

If false and unprivileged, a magazine article stating that well known baseball player had a "doghouse status"
with management hierarchy of his own pennant-winning team, which regarded him as "not a team man," who
blamed everyone but himself when things went wrong, who was "temperamental, uncooperative and
underproductive" as a member of the team, who had been characterized by at least one executive of his team as
being so consumed with jealously of one of his teammates that his ability as a player was adversely affected for
half of a baseball season was libelous on its face, and there was no necessity for any allegation or proof of
special damages resulting from it. Cepeda v. Cowles Magazines & Broadcasting, Inc., C.A.9 (Cal.)1964, 328
F.2d 869, certiorari denied 85 S.Ct. 51, 379 U.S. 844, 13 L.Ed.2d 50. Libel And Slander  9(1)

Under California law, statements by consumer advocacy group regarding alleged propensity of sport utility
vehicle (SUV) to roll over could not be reasonably understood to imply that manufacturer had been anything
more than negligent in redesigning SUV, and thus could not support recovery in defamation action by
manufacturer. Isuzu Motors Ltd. v. Consumers Union of U.S., Inc., C.D.Cal.1998, 12 F.Supp.2d 1035. Libel
And Slander  133

Under California law, statement by consumer advocacy group that, manufacturer of sport utility vehicle (SUV)
accepted invitations to come to group's test facility, and review in depth findings by group regarding propensity
of SUV to roll over, "they would have seen how far off base" conclusions by manufacturer's consultant were,
and perhaps then "would have directed more effort to protecting their customers than at shielding their public
image," was fairly susceptible of defamatory meaning, and thus was actionable; statement appeared to be based
on provably false fact regarding manufacturer's state of mind. Isuzu Motors Ltd. v. Consumers Union of U.S.,
Inc., C.D.Cal.1998, 12 F.Supp.2d 1035. Libel And Slander  133

Article in weekly entertainment magazine, including headline and caption and taking into account
circumstances of its publication, was reasonably susceptible of defamatory meaning on its face and therefore
was libelous per se. Selleck v. Globe Intern., Inc.(App. 2 Dist. 1985) 212 Cal.Rptr. 838, 166 Cal.App.3d 1123,
review denied. Libel And Slander  19; Libel And Slander  33

Charge, in allegedly libelous magazine article, that plaintiff went through marriage ceremony while he and girl
were minors did not expose plaintiff to "hatred, contempt, ridicule or obloquy" or cause him to become
"shunned or avoided" or have a "tendency to injure him in his occupation" in view of current mores of people of
California. Carlisle v. Fawcett Publications, Inc.(App. 5 Dist. 1962) 20 Cal.Rptr. 405, 201 Cal.App.2d 733.
Libel And Slander  7(16)

Charge, in allegedly libelous article, that plaintiff, when about a senior in high school kissed girl about 14 years
old, that she knew for the first time what a kiss was, and that they held hands and kissed at moving picture, was
not degrading. Carlisle v. Fawcett Publications, Inc.(App. 5 Dist. 1962) 20 Cal.Rptr. 405, 201 Cal.App.2d 733.
Libel And Slander  7(16)

A magazine article narrating facts with respect to absence of students' savings bank system in certain city's
schools and attributing to school board president statement that students should spend their money and let the
government take care of them when they became old, followed by assertion in article that city included several
hundred Communists, was not "libelous per se". Harris v. Curtis Pub. Co.(App. 4 Dist. 1942) 49 Cal.App.2d
340, 121 P.2d 761. Libel And Slander  15

An article charging that a stockholder, who was chairman of a committee of stockholders organized to
investigate the affairs of a corporation and protect the rights and interests of its stockholders, intended to wreck
it and to do some coarse financiering, was libelous and actionable per se, under this section. Jimeno v.



Commonwealth Home Builders (App. 2 Dist. 1920) 47 Cal.App. 660, 191 P. 64. Libel And Slander  18

100. Novels, actionable publications

Fact that book containing allegedly defamatory matter was labeled as being a "novel" did not bar any claim that
writer or publisher could be found to have implied that character in book was a factual representation not of a
fictional character but of an actual nonfictional person in that test was whether a reasonable person, reading
book, would understand that fictional character therein portrayed was, in actual fact, plaintiff actually as
described. Bindrim v. Mitchell (App. 2 Dist. 1979) 155 Cal.Rptr. 29, 92 Cal.App.3d 61, certiorari denied 100
S.Ct. 490, 444 U.S. 984, 62 L.Ed.2d 412, rehearing denied 100 S.Ct. 713, 444 U.S. 1040, 62 L.Ed.2d 675. Libel
And Slander  21

101. Reports, actionable publications

Online retailer, a limited public figure, established prima facie case that publisher of analytic reports on
publicly traded companies published reports on retailer in reckless disregard of the truth for malice element of
its defamation action; evidence showed that publisher frequently altered reports to meet customers'
expectations, and that particular customer desired negative report on retailer to drive down value of retailer's
stock. Overstock.com, Inc. v. Gradient Analytics, Inc.(App. 1 Dist. 2007) 61 Cal.Rptr.3d 29, 151 Cal.App.4th
688, rehearing denied, review denied. Libel And Slander  51(5)

Online retailer established prima facie case of falsity of publisher's statements about retailer's accounting
irregularities contained in analytic reports on retailer, so as to overcome publisher's motion to strike retailer's
defamation complaint under anti-SLAPP (strategic lawsuit against public participation) statute, by introducing
declaration of its senior vice-president of finance, stating that retailer's revenue-recognition accounting was
dictated by generally accepted accounting principles (GAAP), approved by outside auditors, reflected
substantial inventory risk, and was not driven by any effort to increase company's reported revenues.
Overstock.com, Inc. v. Gradient Analytics, Inc.(App. 1 Dist. 2007) 61 Cal.Rptr.3d 29, 151 Cal.App.4th 688,
rehearing denied, review denied. Pleading  360

Allegedly false publications about online retailer's accounting irregularities contained in publisher's analytic
reports on retailer could be understood as implying defamatory statements, so as to support retailer's defamation
action against publisher, even though statements were framed as being opinion; flurry of negative reports and
stylistic emphasis on key phrases by publisher, which held itself out as having specialized knowledge,
strengthened implication in reports that retailer was manipulating accounting procedures to boost price of its
stock. Overstock.com, Inc. v. Gradient Analytics, Inc.(App. 1 Dist. 2007) 61 Cal.Rptr.3d 29, 151 Cal.App.4th
688, rehearing denied, review denied. Libel And Slander  9(7)

A report prepared by investigative bureau for director of a turf club, stating that writer had been informed that
plaintiff who was an assistant starter of horse races was type of individual who might readily have been
involved in furnishing batteries to jockeys, etc., was libelous on its face. Freeman v. Mills (App. 2 Dist. 1950)
97 Cal.App.2d 161, 217 P.2d 687. Libel And Slander  9(1)

102. Signs and notices, actionable publications

A notice posted in defendant's theater requesting defendant's employees not to patronize plaintiff's place of
business because plaintiff had shown himself disloyal to theater and did not merit employees' patronage and
advising employees to discourage their friends from dealing with plaintiff was not "libelous per se", since
plaintiff was not charged with anything that would expose him to hatred, contempt, ridicule or obloquy or
which would cause him to be avoided, and language of sign did not tend to injure plaintiff in his occupation as
operator of ice cream establishment. Sullivan v. Warner Bros. Theatres (App. 1941) 42 Cal.App.2d 660, 109
P.2d 760. Libel And Slander  16; Libel And Slander  17; Libel And Slander  18

Cancellation notice for nonpayment of premium on automobile insurance policy, as to broker soliciting
insurance, was not libelous per se. Vedovi v. Watson & Taylor (App. 1 Dist. 1930) 104 Cal.App. 80, 285 P.



418. Libel And Slander  15

103. False light, actionable publications

Publication giving rise to action for libel and invasion of privacy by depicting plaintiff in false light must be
read as a whole in order to understand its import and effect that it was calculated to have on the reader, and
construed in light of whole scope and apparent object of the writer, considering not only actual language used,
but sense and meaning that may be fairly presumed to have been conveyed to those who read it, and, for such
purposes, headlines and captions of an allegedly libelous article are regarded as part of the article. Selleck v.
Globe Intern., Inc.(App. 2 Dist. 1985) 212 Cal.Rptr. 838, 166 Cal.App.3d 1123, review denied. Libel And
Slander  19; Torts  353

104. Political advertising, actionable publications

Brochure city council candidate sent electorate carried defamatory meaning with respect to opponent, for
purposes of libel law; brochure trumpeted opponent's ballot statement claim of integrity and related allegations
of "violations of trust" and "improprieties" based on conservatorship proceedings involving opponent, an
attorney. Planned Protective Services, Inc. v. Gorton (App. 4 Dist. 1988) 245 Cal.Rptr. 790, 200 Cal.App.3d 1,
review denied. Libel And Slander  10(3)

105. Parody, actionable publications

Statements intended as humor or parody may in certain circumstances convey defamatory meaning and be
actionable even if words used could not be understood in their literal sense or believed to be true; however, if
reasonable reader or hearer of statements would understand that they could not have been intended to convey
provably false assertion of fact, but were clearly mere joke or parody, there is no defamation as matter of law.
Couch v. San Juan Unified School Dist.(App. 3 Dist. 1995) 39 Cal.Rptr.2d 848, 33 Cal.App.4th 1491. Libel
And Slander  22

In defamation action based on statements intended as humor or parody, as in any other defamation action,
statements must be considered in their original context with respect to totality of circumstances. Couch v. San
Juan Unified School Dist.(App. 3 Dist. 1995) 39 Cal.Rptr.2d 848, 33 Cal.App.4th 1491. Libel And Slander 
22

Facts which determine whether average reader would grasp parodistic intent of newspaper article, as may
preclude action for defamation based on article, necessarily differ from case to case and from newspaper to
newspaper; answer depends on full context in which alleged libel appears. Couch v. San Juan Unified School
Dist.(App. 3 Dist. 1995) 39 Cal.Rptr.2d 848, 33 Cal.App.4th 1491. Libel And Slander  22

Full context in which it was printed indicated that mock multiple-choice examination printed in high school
student newspaper was intended as parody, and article could not be basis of defamation action brought by
school employee who alleged that question in examination referred to him, where format which parodied
standard multiple-choice examinations would have alerted reader to parodistic purposes, questions, answers,
and answer key were unremittingly facetious, and examination was printed on "Entertainment" page of paper
and was attributed to authors with distinctly unjournalistic nicknames. Couch v. San Juan Unified School
Dist.(App. 3 Dist. 1995) 39 Cal.Rptr.2d 848, 33 Cal.App.4th 1491. Libel And Slander  22

Whether joke was good or bad, tasteful or tasteless, is irrelevant to question whether it may be found libelous as
matter of law. Couch v. San Juan Unified School Dist.(App. 3 Dist. 1995) 39 Cal.Rptr.2d 848, 33 Cal.App.4th
1491. Libel And Slander  103

Where allegedly defamatory letter was included in parody of newspaper which was itself offered as an April
Fool's joke, question of whether average reader would have recognized issue as a parody and letter as part of
joke depended on view of entire issue, that is, the "totality of circumstances," and thus it was for trial court in
the first instance to determine whether question could be decided as a matter of law where entire issue of paper
was before court on motion for summary judgment. San Francisco Bay Guardian, Inc. v. Superior Court (App. 1



Dist. 1993) 21 Cal.Rptr.2d 464, 17 Cal.App.4th 655, review denied. Libel And Slander  19; Libel And
Slander  123(2)

Allegedly defamatory letter to editor was recognizable by average reader as part of joke in parody section of
newspaper, when viewed in full context in which letter appeared; issue of newspaper in which parody appeared
began with regular edition, table of contents informed readers under heading "April Fool" that edition contained
a "special parody section," which could only be read by turning paper upside down, and much of the material
contained within parody portion was recognizable as a joke at first glance. San Francisco Bay Guardian, Inc. v.
Superior Court (App. 1 Dist. 1993) 21 Cal.Rptr.2d 464, 17 Cal.App.4th 655, review denied. Libel And Slander

 19

In determining whether allegedly defamatory letter to editor included in parody section of newspaper was
defamatory, fact that person claiming to be defamed furnished declarations of a few people who stated that they
did not recognize letter as a joke did not raise questions of fact as to view of average reader. San Francisco Bay
Guardian, Inc. v. Superior Court (App. 1 Dist. 1993) 21 Cal.Rptr.2d 464, 17 Cal.App.4th 655, review denied.
Libel And Slander  123(2)

Where allegedly defamatory letter to editor included in April Fool's section of newspaper would be recognized
by average reader as a parody, letter did not defame purported author by false attribution or presentation of false
facts merely because it conveyed unfavorable impression of purported author. San Francisco Bay Guardian, Inc.
v. Superior Court (App. 1 Dist. 1993) 21 Cal.Rptr.2d 464, 17 Cal.App.4th 655, review denied. Libel And
Slander  19

106. Accountants, actionable publications

Genuine issue of material fact, whether accountants hired by client to audit records of its attorneys had
exhibited reckless disregard for truth in their representations to client regarding attorneys' bills, precluded entry
of summary judgment for accountants on attorneys' libel claims. Glenn K. Jackson Inc. v. Roe, C.A.9
(Cal.)2001, 273 F.3d 1192. Federal Civil Procedure  2515

107. Electronic mail, actionable publications

Sender of bulk commercial electronic mail (e-mail) was not likely to prevail on merits of its trade libel claim
against company that forwarded e-mail recipients' "spam" complaints to Internet Service Providers (ISPs), for
purpose of obtaining preliminary injunction against such conduct, absent evidence company had acted with
malice. Optinrealbig.com, LLC v. Ironport Systems, Inc., N.D.Cal.2004, 323 F.Supp.2d 1037. Injunction 
138.31

Opinions expressed in e-mail sent by hospital's medical executive committee member, who opposed medical
holding company's proposed purchase of four hospitals, were not actionable defamation; e-mail set forth basis
for opinions that company's financial position was poor and did not imply other facts, and company did not
meet its burden of demonstrating underlying factual statements were false. Integrated Healthcare Holdings, Inc.
v. Fitzgibbons (App. 4 Dist. 2006) 44 Cal.Rptr.3d 517, 140 Cal.App.4th 515. Libel And Slander  6(3);
Libel And Slander  30

108. Satire, actionable publications

Satirical, hyperbolic, imaginative, or figurative statements are not actionable defamation, because the context
and tenor of the statements negate the impression that the author seriously is maintaining an assertion of actual
fact. Integrated Healthcare Holdings, Inc. v. Fitzgibbons (App. 4 Dist. 2006) 44 Cal.Rptr.3d 517, 140
Cal.App.4th 515. Libel And Slander  6(1)

III. PRACTICE AND PROCEDURE

Abatement of actions 132
Admissibility of evidence 155



Admissions 163
Amendment of pleadings 141
Answer 139
Argument 164
Attorney's fees, damages 184
Best evidence 153
Burden of proof 160
Coercion, defenses 148
Complaint 135-138

Complaint - In general 135
Complaint - Insufficiency of complaint 137
Complaint - Sufficiency of complaint 136
Complaint - Sufficiency of special damages 138

Consent, defenses 144
Court questions 167
Court's discretion 170
Cross examination 165
Damages 177-186

Damages - In general 178
Damages - Attorney's fees 184
Damages - Discretion of jury 179
Damages - Injury to feelings 183
Damages - Injury to reputation 182
Damages - Instructions 177
Damages - Particular actions 186
Damages - Proof of damages 185
Damages - Punitive or exemplary damages 181
Damages - Special damages 180

Defenses 142-149
Defenses - In general 142
Defenses - Coercion 148
Defenses - Consent 144
Defenses - Inadvertence or mistake 145
Defenses - Justification 147
Defenses - Mitigating circumstances 146
Defenses - Pleading 149
Defenses - Truth 143

Demurrer 140
Discovery 151.5
Discretion of court 170
Discretion of jury, damages 179
Elements, instructions 172
Emotional distress, damages 183
Estoppel 150
Evidence 152-158

Evidence - In general 152
Evidence - Admissibility of evidence 155
Evidence - Best evidence 153
Evidence - Experts 157
Evidence - Inadmissibility of evidence 156
Evidence - Materiality of evidence 154
Evidence - Sufficiency of evidence 158



Exemplary or punitive damages 181
Experts, evidence 157
Fact questions 168
Inadmissibility of evidence 156
Inadvertence or mistake, defenses 145
Injury to feelings, damages 183
Injury to reputation, damages 182
Instructions 171-177

Instructions - In general 171
Instructions - Damages 177
Instructions - Elements 172
Instructions - Justification 175
Instructions - Libel per se 174
Instructions - Malice 173
Instructions - Prejudicial instructions 176

Insufficiency of complaint 137
Jury questions 168
Jury's discretion, damages 179
Justification, defenses 147
Justification, instructions 175
Law questions 167
Libel per se, instructions 174
Limitations 151
Malice, instructions 173
Materiality of evidence 154
Mistake or inadvertence, defenses 145
Mitigating circumstances, defenses 146
Motion to strike 169
Nature and form of remedy 131
Particular actions, damages 186
Parties 133
Pleading, defenses 149
Pleadings, amendment of 141
Pleadings, answer 139
135-138 Pleadings, complaint
Pleadings, demurrer 140
Pleadings, generally 134
Prejudicial instructions 176
Presumptions 159
Privileged communications 162
Proof, burden of 160
Proof of damages 185
Proof, standard of 161
Punitive or exemplary damages 181
Questions of fact 168
Questions of law 167
Remedy, nature and form of 131
Reputation, injury to, damages 182
Review 190
Special damages 180
Standard of proof 161
Sufficiency of complaint 136



Sufficiency of evidence 158
Sufficiency of special damages, complaint 138
Summary judgment 188
Truth, defenses 143
Undertaking 189
Variance 166
Verdict 187

131. Nature and form of remedy, practice and procedure

Claims, in plaintiff's suit against bureau of criminal identification and investigation for dissemination and
publication of allegedly erroneous information relating to plaintiff, of defamation, intentional inflicting of
emotional distress, and invasion of privacy lacked necessary culpability for finding of tort and were thus fatally
defective. White v. State (App. 3 Dist. 1971) 95 Cal.Rptr. 175, 17 Cal.App.3d 621. Damages  57.25(2);
Torts  351

Where motion picture actress' contract of employment provided scenes in which she appeared would not be
exhibited as short subject, and scenes in which she appeared were exhibited as short subject, proper remedy was
action for breach of contract and not action for damages for libel, where only right of actress to prevent
exhibition of scenes as short subject was based upon specific provision of contract. Lillie v. Warner Bros.
Pictures (App. 2 Dist. 1934) 139 Cal.App. 724, 34 P.2d 835. Libel And Slander  68

132. Abatement of actions, practice and procedure

Cause of action for libel does not survive death of party charged, and action abates on death of either party.
Blodgett v. Greenfield (App. 3 Dist. 1929) 101 Cal.App. 399, 281 P. 694. Abatement And Revival  52;
Libel And Slander  72

Appearance of defendant's executrix by demurrer and supplemental answer, after death of defendant in action
for libel, was not waiver of right to plead in abatement. Blodgett v. Greenfield (App. 3 Dist. 1929) 101 Cal.App.
399, 281 P. 694. Abatement And Revival  83; Abatement And Revival  84; Libel And Slander  72

Any party to action for libel may suggest death of party at any stage, and court must thereupon dismiss action.
Blodgett v. Greenfield (App. 3 Dist. 1929) 101 Cal.App. 399, 281 P. 694. Abatement And Revival  70;
Libel And Slander  72

133. Parties, practice and procedure

Entity other than natural person may be libeled. Live Oak Publishing Co. v. Cohagan (App. 3 Dist. 1991) 286
Cal.Rptr. 198, 234 Cal.App.3d 1277. Libel And Slander  73

Corporation, even though not engaged in business but organized for social welfare work, may sue for libel
without proof of special damage, where it is dependent for its support on voluntary contributions number and
amount of which are likely to be affected by publication of which complaint is made. Washburn v. Wright
(App. 4 Dist. 1968) 68 Cal.Rptr. 224, 261 Cal.App.2d 789. Libel And Slander  33

A union may be defamed as an entity. Daniels v. Sanitarium Ass'n (1963) 30 Cal.Rptr. 828, 59 Cal.2d 602, 381
P.2d 652. Libel And Slander  73

Corporations may sue and recover for damages arising from defamation of entity. Daniels v. Sanitarium Ass'n
(1963) 30 Cal.Rptr. 828, 59 Cal.2d 602, 381 P.2d 652. Libel And Slander  73

A libel action for injury to partnership business was properly brought by surviving partners as against
contention that surviving partners could not sue without joining estate of deceased partner. Rosenberg v. J.C.
Penney Co.(App. 3 Dist. 1939) 30 Cal.App.2d 609, 86 P.2d 696. Partnership  258(6)



In an action for libel based upon the publication of two letters, it is not a misjoinder of parties to make both
writer and receiver of the letters parties defendant. Siemon v. Finkle (1923) 190 Cal. 611, 213 P. 954. Libel
And Slander  77

134. Pleadings, generally, practice and procedure

Under California law, a defamatory statement must be specifically identified, and the plaintiff must plead the
substance of the statement. Scott v. Solano County Health and Social Services Dept., E.D.Cal.2006, 459
F.Supp.2d 959. Libel And Slander  85

African-American female former employee stated defamation claim against county and its personnel under
California law, on allegations that defendants published false information about employee's performance and
falsely accused employee of dishonesty and lack of integrity; although terse, her allegations were sufficient to
provide defendants sufficient notice of issues to enable preparation of defense in that it was clear that employee
complained about statements allegedly made about her performance at work and her character. Scott v. Solano
County Health and Social Services Dept., E.D.Cal.2006, 459 F.Supp.2d 959. Libel And Slander  80

135. Complaint, practice and procedure — In general

In action for libel, allegation of falsity of charge must be as broad as the charge itself. Glenn v. Gibson (1946)
171 P.2d 118, 75 Cal.App.2d 649; Mortensen v. Los Angeles Examiner (1931) 296 P. 927, 112 Cal.App. 194.

In action for writing letter to manufacturer's customer for purpose of destroying business relation existing
between manufacturer and customer, complaint was not objectionable on ground that it did not contain
allegations that communication was published. Liquid Veneer Corp. v. Smuckler, 1937, 90 F.2d 196. Libel And
Slander  84

In action for writing letter to manufacturer's customer for purpose of destroying business relation existing
between manufacturer and customer, complaint was not objectionable on ground that it did not contain
allegation that malicious letter was of or concerning manufacturer. Liquid Veneer Corp. v. Smuckler, 1937, 90
F.2d 196. Libel And Slander  82

To state a claim for slander, under California law, a plaintiff must establish the intentional publication of a
statement of fact that is false, unprivileged, and has a natural tendency to injure or which causes special
damage. Breakdown Services, Ltd. v. Now Casting, Inc., C.D.Cal.2007, 550 F.Supp.2d 1123. Libel And
Slander  1

Under California law, plaintiff asserting defamation claim must allege facts showing absence of privilege where
complaint on its face shows that allegedly defamatory statement was privileged. Jacobson v. Schwarzenegger,
C.D.Cal.2004, 357 F.Supp.2d 1198. Libel And Slander  80

Plaintiff suing for defamation could not allege defamatory statement under seal, for purpose of fostering
settlement or otherwise, but rather was required to plead alleged defamatory statement in his complaint.
Jacobson v. Schwarzenegger, C.D.Cal.2004, 357 F.Supp.2d 1198. Libel And Slander  85; Records  32

Under California law, although plaintiff need not plead allegedly defamatory statement verbatim, allegedly
defamatory statement must be specifically identified, and plaintiff must plead substance of statement. Jacobson
v. Schwarzenegger, C.D.Cal.2004, 357 F.Supp.2d 1198. Libel And Slander  85

Under California law, to constitute a libel it is not necessary that there be a direct and specific allegation of
improper conduct; the charge may be either expressly stated or implied. Thomas v. Los Angeles Times
Communications, LLC, C.D.Cal.2002, 189 F.Supp.2d 1005, affirmed 45 Fed.Appx. 801, 2002 WL 31007420,
certiorari denied 123 S.Ct. 1000, 537 U.S. 1172, 154 L.Ed.2d 914. Libel And Slander  22

Under California law, complaint alleging that wire services and newspapers published accounts of a federal
trade commission press release which failed to indicate that some of the charges against various debt-collecting
companies named in the press release did not apply to plaintiff, as was indicated in the press release, stated a



claim for libel on which wire services and newspapers could be held liable at least for special damages and, in
the case of defendants who failed to publish timely corrections, for general and exemplary damages. Trans
World Accounts, Inc. v. Associated Press, N.D.Cal.1977, 425 F.Supp. 814. Libel And Slander  80; Libel
And Slander  118; Libel And Slander  120(1)

To state a defamation claim that survives a First Amendment challenge, a plaintiff must present evidence of a
statement of fact that is provably false. Paterno v. Superior Court (App. 4 Dist. 2008) 78 Cal.Rptr.3d 244, 163
Cal.App.4th 1342. Constitutional Law  2161

The general rule is that the words constituting an alleged libel must be specifically identified, if not pleaded
verbatim, in the complaint. Gilbert v. Sykes (App. 3 Dist. 2007) 53 Cal.Rptr.3d 752, 147 Cal.App.4th 13. Libel
And Slander  85

Under law of either libel or slander, fact that statement is not defamatory on its face requires only that plaintiff
plead and prove defamatory meaning and special damages. Savage v. Pacific Gas & Electric Co.(App. 1 Dist.
1993) 26 Cal.Rptr.2d 305, 21 Cal.App.4th 434, review denied, certiorari denied 115 S.Ct. 80, 513 U.S. 820, 130
L.Ed.2d 34. Libel And Slander  100(7)

Generally, words constituting alleged libel must be specifically identified, if not pleaded verbatim, in complaint.
Kahn v. Bower (App. 1 Dist. 1991) 284 Cal.Rptr. 244, 232 Cal.App.3d 1599, rehearing denied and modified,
review denied. Libel And Slander  85

Where attorney at law brought action against newspaper and others for libel based on newspaper article which
he alleged injured him in his professional reputation and standing, allegation of attorney that his professional
reputation was good was necessary. Chronicle Pub. Co. v. Superior Court In and For City and County of San
Francisco (1960) 7 Cal.Rptr. 109, 54 Cal.2d 548, 354 P.2d 637. Libel And Slander  89(3)

Allegation that by reason of allegedly libelous publication plaintiff was injured in her reputation and good name
merely reaffirmed what is presumed as to plaintiff's reputation and good name, and such allegation, being mere
surplusage, could not take the place of an allegation as to falsity of the publication essential to statement of
cause of action for libel. Glenn v. Gibson (App. 1946) 75 Cal.App.2d 649, 171 P.2d 118. Libel And Slander

 87

In pleading ambiguous language into an actionable libel, the plaintiff must plead an "inducement," that is,
circumstances which would indicate that words were understood in a defamatory sense showing that situation
or opinion of readers was such that they derived a defamatory meaning from them. Peabody v. Barham (App. 2
Dist. 1942) 52 Cal.App.2d 581, 126 P.2d 668. Libel And Slander  81

Where special damages allegedly resulting from libel are claimed to have resulted from estrangement of friends
or in hatred, contempt, or obloquy of contemporaries, names of persons affected must be set forth in the
complaint together with value of losses suffered. Peabody v. Barham (App. 2 Dist. 1942) 52 Cal.App.2d 581,
126 P.2d 668. Libel And Slander  89(2)

A publication within this section defining libel as false and unprivileged publication by writing which exposes
any person to hatred, contempt, ridicule, or obloquy, or which causes him to be shunned or avoided, or which
has a tendency to injure him in his occupation, is "libelous per se", and in such case it is unnecessary to allege
matters of innuendo, inducement or special damage. Harris v. Curtis Pub. Co.(App. 4 Dist. 1942) 49 Cal.App.2d
340, 121 P.2d 761. Libel And Slander  15; Libel And Slander  81; Libel And Slander  86(2); Libel
And Slander  89(1)

An affirmative allegation that case terminated favorably to plaintiff is prerequisite to maintenance of action for
defamation of character growing out of prosecution in criminal case, since proceedings in court having
jurisdiction of party and cause must be free from collateral attack. Andrews v. Young (App. 3 Dist. 1937) 21
Cal.App.2d 523, 69 P.2d 891. Libel And Slander  87; Malicious Prosecution  51

Complaint in libel action showing occasion of communication to be privileged would not state cause of action



unless allegation of malice in fact shows privilege has been overstepped. Taylor v. Lewis (App. 2 Dist. 1933)
132 Cal.App. 381, 22 P.2d 569. Libel And Slander  83

136.  —  —  Sufficiency of complaint, practice and procedure

In California, if there is no express reference to the plaintiff in a defamatory statement, the claim will fail unless
the statement refers to the plaintiff by reasonable implication. SDV/ACCI, Inc. v. AT & T Corp., C.A.9
(Cal.)2008, 522 F.3d 955. Libel And Slander  21

A complaint charging that the publication was malicious, false, defamatory, and libelous sufficiently charges
that the matter complained of was untrue. Spreckels v. Kleinschmidt, 1912, 196 F. 375, 116 C.C.A. 89. Libel
And Slander  87

Former prisoner stated libel and slander claims against physicians, as coroner or "de facto" coroners for county,
on allegations that physicians through their alleged misconduct associated with autopsy, made both written
reports and verbal statements to prosecution, with intent to have prisoner falsely charged with decedent's death,
in order to deprive prisoner of his liberty and keep him incarcerated for up to 21 years, and prisoner suffered
emotional and psychological stress as well as loss of liberty and economic opportunities as result. Marsh v. San
Diego County, S.D.Cal.2006, 432 F.Supp.2d 1035. Libel And Slander  1

Under California law, dismissal of defamation action for failure to state a claim is improper if by reasonable
implication a defamatory meaning may be found in the communication; nonetheless, it is appropriate to
determine whether statement is fairly susceptible of defamatory meaning in response to challenge to pleadings.
Isuzu Motors Ltd. v. Consumers Union of U.S., Inc., C.D.Cal.1998, 12 F.Supp.2d 1035. Libel And Slander 
85

In a defamation by a father against his two sons for their statement "Our dad's a pimp," substantial evidence that
plaintiff had engaged in pimping at some time supported jury verdict for sons. Hughes v. Hughes (App. 2 Dist.
2004) 19 Cal.Rptr.3d 247, 122 Cal.App.4th 931, rehearing denied, review denied. Libel And Slander 
112(3)

Where letters from director of private insurance corporation which administered dental insurance plan for some
of oral surgeon's patients accused oral surgeon of charging excessive fees and of performing unnecessary work,
and oral surgeon's complaint alleged that some patients either had not paid for services or had terminated their
relationship because of alleged defamation, oral surgeon adequately alleged publication of defamatory matter.
Slaughter v. Friedman (1982) 185 Cal.Rptr. 244, 32 Cal.3d 149, 649 P.2d 886. Libel And Slander  9(2)

If allegedly libelous article was defamatory of plaintiff, and if it so appeared on its face without extrinsic
evidence, complaint stated a cause of action without necessity of pleading special damages. Cameron v.
Wernick (App. 1 Dist. 1967) 60 Cal.Rptr. 102, 251 Cal.App.2d 890. Libel And Slander  89(1)

Statements alleged in complaint to have been made in a union's newsletter to members accusing a labor leader
of being a demagogue and would-be dictator who looked after his own ambitions at the expense of union
members, of permitting an open shop, of association with a Communist influenced union and, by use of the
"slimiest, dirtiest, most despised scandal sheet" and a blacklist, of attempting to destroy another union, if made,
were libelous, and complaint, read as a whole, stated a cause of action against the union. Jeffers v. Screen
Extras Guild (App. 2 Dist. 1951) 107 Cal.App.2d 253, 237 P.2d 51. Libel And Slander  10(5)

Allegation that as result of alleged libel plaintiff had lost employment with specific employer for specified
period, to plaintiff's damage in stated amount, was sufficiently specific. Pridonoff v. Balokovich (1951) 36
Cal.2d 788, 228 P.2d 6. Libel And Slander  89(3)

In action for libel, an allegation that the publication, set out verbatim in a preceding paragraph of complaint,
was false and defamatory and was willfully, falsely, etc., made by defendant with knowledge of such falsity and
defamatory nature of publication with intent to injure plaintiff, was a sufficient allegation that statements
contained in publication and relied upon as defamatory were not true. Gallagher v. Chavalas (App. 1 Dist.



1941) 48 Cal.App.2d 52, 119 P.2d 408. Libel And Slander  87

A complaint, which alleged that statements published by defendant falsely asserted that plaintiff was an active
member of Communist Party, asserting that such party maintained strong arm committees to compel obedience
to party's mandates by force, and that by such statements defendant intended, as readers understood, to refer to a
person subscribing to doctrine of seizure of private property by workers, and that, as a result thereof, plaintiff
had been injured in his occupation and exposed to hatred, contempt, ridicule, and obloquy, was sufficient to
state a cause of action for libel. Gallagher v. Chavalas (App. 1 Dist. 1941) 48 Cal.App.2d 52, 119 P.2d 408.
Libel And Slander  80

Where libel complaint denounced as untrue practically entire newspaper article, and allegations of complaint
were sufficient to raise issue of falsity of principal portions of article, complaint was sufficient on general
demurrer. Wilson v. Stockholders Pub. Co.(1935) 4 Cal.2d 724, 52 P.2d 913. Libel And Slander  87

Complaint alleging malicious publication of false and defamatory articles to plaintiff's injury stated cause of
action notwithstanding further allegation that plaintiff "has had and now has a wide circle of business, financial,
social, and political friends." Waite v. San Fernando Pub. Co.(1918) 178 Cal. 303, 173 P. 591. Libel And
Slander  88

Proof of enough of the libelous words alleged to establish plaintiff's cause of action is sufficient. Stevens v.
Kobayshi (App. 1912) 20 Cal.App. 153, 128 P. 419. Libel And Slander  100(8)

Where a complaint for libel alleged that defendant wickedly and maliciously, with intent and design to injure,
disgrace, and defame plaintiff and to bring her into public discredit and obloquy, printed and published the
defamatory article set forth, and that said publication was false, malicious, and defamatory, the allegations are
sufficient to support a claim for exemplary damages. Tingley v. Times Mirror Co.(1907) 151 Cal. 1, 89 P. 1097.
Libel And Slander  88

A complaint, alleging that by reason of the libel complained of plaintiff was subjected to "obloquy," sufficiently
states that he was subjected to censure and reproach; the expressions being synonymous. Bettner v. Holt (1886)
70 Cal. 270, 11 P. 713. Libel And Slander  88

137.  —  —  Insufficiency of complaint, practice and procedure

There was no evidence that theatrical breakdown services company and owner made slanderous statements
about competitor, as required to support competitor's slander claim, under California law. Breakdown Services,
Ltd. v. Now Casting, Inc., C.D.Cal.2007, 550 F.Supp.2d 1123. Libel And Slander  24

Consumers who sued credit reporting agencies and creditors, alleging wrongful compilation and dissemination
of low credit ratings, failed to state claim for credit libel under California law, where allegations were ascribed
to defendants collectively rather than to individual defendants; complaint did not identify alleged statements
made, who made alleged libelous or slanderous statements, nor falsity of any statements made. Arikat v. JP
Morgan Chase & Co., N.D.Cal.2006, 430 F.Supp.2d 1013. Libel And Slander  80

Complaint, which alleged only that campaign advertisement was published by candidate because of his feelings
of ill will toward union official and his desire to oppress official, and which did not allege any facts to support
this conclusion, failed to state cause of action for libel. (Per Regan, J., with two Justices specially concurring.)
Tschirky v. Superior Court of California, Siskiyou County (App. 3 Dist. 1981) 177 Cal.Rptr. 357, 124
Cal.App.3d 534. Libel And Slander  83

Complaint filed by sisters against owner and publisher of a magazine in which appeared an article allegedly
containing false and libelous statements concerning their deceased brother was insufficient to state a cause of
action for libel. Kelly v. Johnson Pub. Co.(App. 1958) 160 Cal.App.2d 718, 325 P.2d 659. Libel And Slander

 85

Allegation that portion of allegedly libelous newspaper publication relating to plaintiff's son who was not a



party to action for libel and on whose behalf plaintiff was not suing, was false, was insufficient to allege a libel
upon plaintiff. Glenn v. Gibson (App. 1946) 75 Cal.App.2d 649, 171 P.2d 118. Libel And Slander  85

In action to recover damages for libel based on publication by defendants, who were engaged in promoting
wrestling matches, of an alleged false statement that plaintiff, a sports writer, accepted a bribe for reporting
wrestling events in a favorable manner, a complaint which showed upon its face that alleged original libel was
barred by statute of limitations, and that alleged republication thereof was before a legislative investigating
committee and was therefore absolutely privileged, was insufficient to state a cause of action. Kelly v. Daro
(App. 2 Dist. 1941) 47 Cal.App.2d 418, 118 P.2d 37. Libel And Slander  80; Limitation Of Actions 
178

Complaint charging publication of false statement that plaintiff had been succeeded as an inheritance tax
appraiser by another, that prior to publication plaintiff had acted as private appraiser for compensation, and that
since the publication plaintiff lost private employment, did not state cause of action for libel, where complaint
did not disclose that loss of work as private appraiser resulted from the publication. Riley v. Press-Telegram
Pub. Co.(App. 2 Dist. 1936) 17 Cal.App.2d 456, 62 P.2d 386. Libel And Slander  89(3)

Complaint alleging that defendant officers of League of California Municipalities, sent letter to officials of
"member Cities of League," reporting discharge of plaintiff as secretary-manager of league for misappropriation
of league's funds, and that such charges in letter were false, malicious and scandalous, was insufficient to state
cause of action for libel, in absence of allegations that malice existed at time communication was published;
allegation that charges were malicious being mere conclusion. Locke v. Mitchell (1936) 7 Cal.2d 599, 61 P.2d
922. Pleading  8(3)

Complaint did not show on face that allegedly libelous letter of bar association's president regarding former
publicity agent of association was privileged. Bates v. Campbell (1931) 213 Cal. 438, 2 P.2d 383. Libel And
Slander  80

A complaint by an attorney in an action for damages for libel, in that defendant newspaper stated the plaintiff
had circulated postcards bearing his signature recommending certain judges for re-election, and that one of the
judges so named was a public defender, and not a judge, and that the statement on the card was a deliberate lie,
maliciously framed and deserved the bitterest condemnation, did not state a cause of action. Chavez v.
Times-Mirror Co.(1921) 185 Cal. 20, 195 P. 666. Libel And Slander  9(3)

Complaint, in action for libel based on defendants' notice to a bank as to plaintiff's insolvency, was defective for
failure to set out the words of the notice. Des Granges v. Crall (App. 1915) 27 Cal.App. 313, 149 P. 777. Libel
And Slander  85

Complaint in action for libel was insufficient to state cause of action. Goodwin v. Whittier Coburn Co.(1915)
170 Cal. 305, 149 P. 583. Libel And Slander  80

138.  —  —  Sufficiency of special damages, complaint, practice and procedure

Although lender's report to credit reporting agencies regarding borrower's failure to pay her sister's debt was not
defamatory on its face, borrower's allegations that as result of lender's report she was denied credit, suffered
permanent damage to her credit rating, sustained economic damage and incurred loss of earnings and earning
capacity sufficiently pleaded special damages to support borrower's libel claim. Pulver v. Avco Financial
Services (App. 2 Dist. 1986) 227 Cal.Rptr. 491, 182 Cal.App.3d 622. Libel And Slander  89(2)

139. Answer, practice and procedure

In libel action, where complaint affirmatively discloses that libelous matter is absolutely privileged, claim of
privilege need not be set up by either answer or demurrer, since complaint failed to state a legal cause and the
language complained of is not actionable. Whelan v. Wolford (App. 1958) 164 Cal.App.2d 689, 331 P.2d 86.
Libel And Slander  93; Libel And Slander  97



140. Demurrer, practice and procedure

In suit by film company's former attorney against magazine publisher, olympic organizing committee and his
former employer alleging libel, invasion of privacy, slander, and interference with economic advantage, jury
question was presented as to whether magazine article indicating that film company lost out in its bid to be an
official sponsor of 1984 Olympic Games in Los Angeles as result of behavior of its attorney during course of
negotiations was a statement of fact or opinion; thus, trial court erred in sustaining general demurrers to the
complaint without leave to amend. O'Connor v. McGraw-Hill, Inc.(App. 2 Dist. 1984) 206 Cal.Rptr. 33, 159
Cal.App.3d 478. Libel And Slander  123(2)

As against a general demurrer, plaintiff suing for libel need only plead facts which, liberally interpreted,
disclose that he is entitled to some relief. Cameron v. Wernick (App. 1 Dist. 1967) 60 Cal.Rptr. 102, 251
Cal.App.2d 890. Libel And Slander  97

On demurrer to complaint in action for libel, court would assume sufficiency of complaint alleging falsity of
statements published, and the defendant's intent. Corman v. Blanchard (App. 2 Dist. 1962) 27 Cal.Rptr. 327,
211 Cal.App.2d 126. Libel And Slander  97

If publication, construed as a whole, was not reasonably susceptible of a defamatory meaning and could not be
reasonably understood in defamatory sense pleaded, demurrer was properly sustained. Corman v. Blanchard
(App. 2 Dist. 1962) 27 Cal.Rptr. 327, 211 Cal.App.2d 126. Libel And Slander  97

Where existence of privilege is disclosed on the face of complaint for libel the privilege is available as a matter
of defense on demurrer. Whelan v. Wolford (App. 1958) 164 Cal.App.2d 689, 331 P.2d 86. Libel And Slander

 97

Sustaining demurrer without leave to amend to complaint in libel action not stating facts sufficient to constitute
cause of action was not abuse of discretion. Mortensen v. Los Angeles Examiner (App. 3 Dist. 1931) 112
Cal.App. 194, 296 P. 927. Libel And Slander  97

Demurrer to complaint in libel action by licensed physician and drugless healer, based on letter stating that his
name was not in directory, was properly sustained. Ousdal v. Sansum (App. 1 Dist. 1927) 86 Cal.App. 119, 260
P. 322. Libel And Slander  86(3)

Sustaining demurrer to second amended complaint was proper, in view of ample opportunity to plaintiff to
properly state cause of action. Ousdal v. Sansum (App. 1 Dist. 1927) 86 Cal.App. 119, 260 P. 322. Libel And
Slander  97

As the truth of the charge is a complete defense in a civil action for damages for libel, a demurrer to a complaint
is properly sustained if the complaint itself shows the truth of the charge. Chavez v. Times-Mirror Co.(1921)
185 Cal. 20, 195 P. 666. Libel And Slander  97

The court in considering a demurrer to a complaint in an action by an attorney for damages for libel is not at
liberty to assume that plaintiff knew that the public defender was not a judge. Chavez v. Times-Mirror
Co.(1921) 185 Cal. 20, 195 P. 666. Libel And Slander  97

Article concerning attorney's conduct in a case was at least susceptible of two constructions, and, complaint
having alleged that defamatory meaning was understood by readers, demurrer should have been overruled.
Bonestell v. Shaw (App. 1915) 28 Cal.App. 226, 151 P. 1149. Libel And Slander  97

Where an entire newspaper article, containing an alleged letter written by plaintiff, was charged to be false, and,
if the letter were fabricated, the article, taken as a whole, was libelous per se, and was not a privileged
publication specified by this section and §§ 47, 48 (and C.C.P. § 460), it was error to sustain a demurrer to the
complaint for its failure to point out the portion of the publication charged to be libelous. Leonard v. McPherson
(1905) 146 Cal. 616, 80 P. 1084. Libel And Slander  85



141. Amendment of pleadings, practice and procedure

Failure of trial court, which sustained demurrer and dismissed libel action, to permit plaintiff to amend was not
error, in view of failure to show a libelous publication. Miller v. Bakersfield News-Bulletin, Inc.(App. 5 Dist.
1975) 119 Cal.Rptr. 92, 44 Cal.App.3d 899. Pleading  225(1)

In action for libel, where weakness of complaint lay in failure of plaintiff to allege special damage, and he had
one opportunity to add an allegation and failed to do so, refusing to grant plaintiff another opportunity to amend
was not an abuse of discretion. Howard v. Southern Cal. Associated Newspapers (App. 1950) 95 Cal.App.2d
580, 213 P.2d 399. Libel And Slander  98

Refusing defendants permission to amend pleading was not error, where proposed amendment did not relate to
alleged libel. Maher v. Devlin (1928) 203 Cal. 270, 263 P. 812. Libel And Slander  98

142. Defenses, practice and procedure — In general

Pleading of truth, justification and mitigating circumstances, see Notes of Decisions under C.C.P. § 461.

Where confidential letter was sent to school superintendent, listing as one of the reasons for his dismissal as
superintendent his participation in preparation and distribution of fake election campaign flyers, and where
these statements were not made public until superintendent himself gave letter to local newspaper,
superintendent's own publication of statements charging his involvement in distribution of bogus campaign
literature rendered such statements absolutely privileged, and his consent could not be vitiated by showing of
defamatory character. Royer v. Steinberg (App. 1 Dist. 1979) 153 Cal.Rptr. 499, 90 Cal.App.3d 490. Libel And
Slander  36

In libel action, where plaintiff by innuendo places a meaning on statements relied upon as defamatory,
defendant may either deny utterance of the statement or admit utterance but deny that they convey the meaning
imputed to them, or plead that the statements were true either with or without the alleged meaning, and it is then
for the jury to say from proofs whether plaintiff's innuendo is sustained. Gallagher v. Chavalas (App. 1 Dist.
1941) 48 Cal.App.2d 52, 119 P.2d 408. Libel And Slander  91; Libel And Slander  123(2)

In libel action against distributor of newspaper or periodical, a showing that distributor had no knowledge of the
libelous matter and that there were no extraneous facts which should have put him on his guard constitutes a
defense. Ayako Sakamu v. Zellerbach Paper Co.(App. 1 Dist. 1938) 25 Cal.App.2d 309, 77 P.2d 313. Libel And
Slander  74

Where pleadings admit or plaintiff's evidence establishes affirmative defense in libel action, defendant need not
prove such defense. Jones v. Express Pub. Co.(App. 1 Dist. 1927) 87 Cal.App. 246, 262 P. 78. Libel And
Slander  101(1)

It is not a sufficient answer to a charge of libel to show that the publication only accuses plaintiff of having
done that which he may legally do. Stevens v. Snow (1923) 191 Cal. 58, 214 P. 968. Libel And Slander  71

The defendant may show that the remainder of libel not set out in pleadings modifies the words sued on, or
other passages qualifies them, but he may not put in passages contained in a subsequent and distinct
publication, unless the words sued on are equivocal or ambiguous. Newby v. Times-Mirror Co.(App. 3 Dist.
1920) 46 Cal.App. 110, 188 P. 1008. Libel And Slander  100(1)

It is no defense that defendant did not mean to make the libelous charge against plaintiff, but intended to accuse
somebody else. Taylor v. Hearst (1895) 107 Cal. 262, 40 P. 392. Libel And Slander  21

143.  —  —  Truth, defenses, practice and procedure

Truth is complete defense to civil action for libel or slander; Washer v. Bank of America Nat. Trust & Sav.
Ass'n (1948) 197 P.2d 202, 87 Cal.App.2d 501; McLaughlin v. Standard Accident Ins. Co.(1936) 59 P.2d 631,
15 Cal.App.2d 558; Draper v. Hellman Commercial Trust & Savings Bank (1928) 263 P. 240, 203 Cal. 36;



Chavez v. Times-Mirror Co.(1921) 195 P. 666, 185 Cal. 20.

Employer failed to establish, for purposes of its motion for summary adjudication of employee's claim of
defamation, that challenged statements were substantially true, where even assuming truth of employer's
assertion that employee's attempt to form resale company while still employed by sales company constituted
theft, misconduct, and violation of company policy, such assertion did not reach statements of employee's
superiors that employee engaged in documented instances of misappropriation of employer's proprietary
information. Mamou v. Trendwest Resorts, Inc.(App. 6 Dist. 2008) 81 Cal.Rptr.3d 406, 165 Cal.App.4th 686.
Judgment  185.3(21)

Truth is a complete defense to defamation. Terry v. Davis Community Church (App. 3 Dist. 2005) 33
Cal.Rptr.3d 145, 131 Cal.App.4th 1534. Libel And Slander  54

The jury in a slander action, in finding the statement "Our dad's a pimp" not to be defamatory, may have
understood the statement to mean that plaintiff had engaged in such activities in the past, making the statement
substantially true as a result of the past activities, and jury could reasonably conclude that the "gist or sting" of
the remark did not necessarily depend on when the plaintiff was a pimp. Hughes v. Hughes (App. 2 Dist. 2004)
19 Cal.Rptr.3d 247, 122 Cal.App.4th 931, rehearing denied, review denied. Libel And Slander  55

Whether an allegedly defamatory statement is true or substantially true may depend upon how the statement is
understood. Hughes v. Hughes (App. 2 Dist. 2004) 19 Cal.Rptr.3d 247, 122 Cal.App.4th 931, rehearing denied,
review denied. Libel And Slander  54; Libel And Slander  55

To establish the defense of truth in a slander action, defendants do not have to prove the literal truth of the
statement at issue; so long as the imputation is substantially true so as to justify the gist or sting of the remark,
the truth defense is established. Hughes v. Hughes (App. 2 Dist. 2004) 19 Cal.Rptr.3d 247, 122 Cal.App.4th
931, rehearing denied, review denied. Libel And Slander  55

Defendant can always escape liability by establishing alleged defamatory statements were in fact true.
Melaleuca, Inc. v. Clark (App. 4 Dist. 1998) 78 Cal.Rptr.2d 627, 66 Cal.App.4th 1344, rehearing denied, review
denied. Libel And Slander  54

Truth is absolute defense to any libel action, and in order to establish defense, defendant need not prove literal
truth of allegedly libelous accusation so long as imputation is substantially true so as to justify "gist" or "sting"
of remark. Campanelli v. Regents of University of California (App. 1 Dist. 1996) 51 Cal.Rptr.2d 891, 44
Cal.App.4th 572. Libel And Slander  54

University athletic director who made statement after firing of basketball coach that players were "in trouble
psychologically" as result of coach's harsh methods could assert truth as defense in libel action brought by
coach based on statement where coach's own allegations, coupled with assertions of fact attached to his
complaint and incorporated therein, showed that coach engaged in temper tantrums directed at his players
which included verbally abusive and profane remarks of personal nature, to extent that seven members of team
wanted to transfer unless coach was fired; coach through concessions admitted essential accuracy of athletic
director's statement. Campanelli v. Regents of University of California (App. 1 Dist. 1996) 51 Cal.Rptr.2d 891,
44 Cal.App.4th 572. Libel And Slander  30

Material question of fact, whether bank employee received "anything of value" when he purchased loan
applicant's condominium at 100 percent financing within 30 days after loan, and whether employee was
sufficiently involved in approving loan that purchase violated obligations of 18 U.S.C.A. § 215, precluded entry
of summary judgment for employer, based on truth, in libel action arising out of employer's publication of
suspected misconduct. Prevost v. First Western Bank (App. 4 Dist. 1987) 239 Cal.Rptr. 161, 193 Cal.App.3d
1492. Judgment  181(33)

A defendant's mere profession that he believed in good faith that his statements were true does not
automatically entitle him to verdict in his favor in libel action. Widener v. Pacific Gas & Elec. Co.(App. 1 Dist.
1977) 142 Cal.Rptr. 304, 75 Cal.App.3d 415, certiorari denied 98 S.Ct. 2265, 436 U.S. 918, 56 L.Ed.2d 759.



Libel And Slander  123(8)

Truth was a defense to asserted defamation based on publication to the effect that plaintiff was discharged for
dishonesty. Conner v. Dart Transp. Service (App. 2 Dist. 1976) 135 Cal.Rptr. 259, 65 Cal.App.3d 320. Libel
And Slander  54

Evidence that subforeman failed to notify his men that they were to report for work over holiday weekend
although he knew that work had been planned but felt entitled to reminder from his superior and that
subforeman had stated that he would fix employer's machine so it would not work would have supported
finding that allegedly libelous statements in memorandum composed by subforeman's superior referring to
subforeman's disloyalty and threat to sabotage equipment was true. Biggins v. Hanson (App. 2 Dist. 1967) 59
Cal.Rptr. 897, 252 Cal.App.2d 16. Libel And Slander  112(3)

Writer of libelous per se letters charging attorney for trustee in bankruptcy with "milking" bankrupt estate was
properly refused permission to explore litigation between trustee represented by attorney and a construction
company for purpose of attempting to establish defense of truth, in view of necessity of approval by referee
before funds could be expended in the litigation and of presumption that referee's official duty had been
properly performed. Fairfield v. Hagan (App. 2 Dist. 1967) 56 Cal.Rptr. 402, 248 Cal.App.2d 194. Libel And
Slander  110(1)

Truth furnished a complete defense to action for alleged defamatory article published in guild's newsletter
during labor controversy. Jeffers v. Screen Extras Guild, Inc.(App. 1958) 162 Cal.App.2d 717, 328 P.2d 1030.
Libel And Slander  54

It is not necessary for defendant in libel action to prove literal truth of allegedly libelous accusation in every
detail, so long as imputation is substantially true so as to justify the gist or sting of the remark. Jeffers v. Screen
Extras Guild, Inc.(App. 1958) 162 Cal.App.2d 717, 328 P.2d 1030. Libel And Slander  101(5)

Where guild's newsletter stated that former official of another union had as his ally an unnamed publication
described as the slimiest, dirtiest, most despised scandal sheet, and as a disreputable, lying, blackguard, yellow
rag, statements used terms of general abuse of cumulative nature and, even if meant to be applied to former
union official, persons responsible for publication of newsletter were not required to justify each and every
word of alleged defamatory matter. Jeffers v. Screen Extras Guild, Inc.(App. 1958) 162 Cal.App.2d 717, 328
P.2d 1030. Libel And Slander  101(5)

In action for libel, truth of merely part of defamatory publication is no defense, but in determining whether
publication is libelous, it must be considered in its entirety and may not be divided into segments and each part
treated as separate unit. Shumate v. Johnson Pub. Co.(App. 1956) 139 Cal.App.2d 121, 293 P.2d 531. Libel
And Slander  19; Libel And Slander  55

To establish the truth of a libelous publication, defendant in libel action need only show that the publication was
substantially true. Washer v. Bank of America Nat. Trust & Savings Ass'n (App. 1 Dist. 1948) 87 Cal.App.2d
501, 197 P.2d 202. Libel And Slander  54

Action for libel will not lie, if the gist is shown to be true or a truthful report of judicial proceedings. Glenn v.
Gibson (App. 1946) 75 Cal.App.2d 649, 171 P.2d 118. Libel And Slander  42(1); Libel And Slander 
54

It is immaterial whether publisher believed his statements were true at the time they were published, so long as
they in fact were true. Emde v. San Joaquin County Central Labor Council (1943) 23 Cal.2d 146, 143 P.2d 20.
Libel And Slander  54

Defendants, alleging truth of charge, were required to prove only their honest, good-faith belief. Miles v.
Rosenthal (App. 3 Dist. 1928) 90 Cal.App. 390, 266 P. 320. Libel And Slander  101(4)

Truth of published communication is defense to charge of libel. Jones v. Express Pub. Co.(App. 1 Dist. 1927)



87 Cal.App. 246, 262 P. 78. Libel And Slander  54

Where the defendant in a libel case sets up the truth as a defense, he must justify the words in the sense in
which the innuendo explains them, assuming, of course, that the words are capable of the meaning imputed to
them by the innuendo. Pyper v. Jennings (App. 2 Dist. 1920) 47 Cal.App. 623, 191 P. 565. Libel And Slander

 54

Where the defamatory words in a libel case charged one with the gambling habit, the truth of the charge could
not be proved by evidence that libeled person had misused trust funds. Pyper v. Jennings (App. 2 Dist. 1920) 47
Cal.App. 623, 191 P. 565. Libel And Slander  110(3)

In an action for libel where the evidence showed that defendants, printed and circulated dodgers which read:
"Don't sow the seeds of disease, and spread pestilence and death, by buying Chinese pork and lard. [Plaintiff]
sells Chinese pork and lard," plaintiff was entitled to judgment, since, in order to justify such statement the
defendants must prove that the Chinese pork sold by plaintiff was unsound. Mowry v. Raabe (1891) 89 Cal.
606, 27 P. 157. Libel And Slander  103

Truth of matter published must be proved. Wilson v. Fitch (1871) 41 Cal. 363. Libel And Slander  100(7)

Published statements made by airline against travel agency, that agency was no longer the general service agent
for airlines, that agency retained possession of ticket stock that should have been returned to airline, that if
agency issued tickets, they would be invalid, and that ticket stock numbers listed were same as those in
possession of agency were true, barring libel action by agency against airline, under California law. Pyramid
Travel, Inc. v. Sri Lankan Travel, Inc., C.A.9 (Cal.)2003, 64 Fed.Appx. 70, 2003 WL 1984749, Unreported.
Libel And Slander  54

144.  —  —  Consent, defenses, practice and procedure

Whether personal depiction waiver permitting author to depict individual "either factually or fictionally as you
in your discretion and pursuant to any contract with me may determine" constituted consent to author's
publication of defamatory matter was question of fact which precluded grant of author's demurrer in action for
defamation and invasion of privacy. Kelly v. William Morrow & Co.(App. 4 Dist. 1986) 231 Cal.Rptr. 497, 186
Cal.App.3d 1625, review denied. Libel And Slander  123(8)

Privilege conferred by consent to slander or libel is absolute and protection given by it is complete and is not
affected by ill will or personal hostility of publisher or by improper purpose for which publication was made
and by its very definition, absolute privilege cannot be overcome by a showing of actual malice. Royer v.
Steinberg (App. 1 Dist. 1979) 153 Cal.Rptr. 499, 90 Cal.App.3d 490. Libel And Slander  51(1)

145.  —  —  Inadvertence or mistake, defenses, practice and procedure

Inadvertence or mistake affords no defense to a charge of libel, where defamatory publication does, in fact,
refer to plaintiff. Kerby v. Hal Roach Studios (App. 2 Dist. 1942) 53 Cal.App.2d 207, 127 P.2d 577. Libel And
Slander  2

146.  —  —  Mitigating circumstances, defenses, practice and procedure

Circumstances in mitigation in an action for libel may be pleaded and proved, ordinarily to overcome evidence
of malice in fact, and ordinarily have no other place in an action for libel; the exceptions being when offered in
mitigation to rebut evidence of special damage, and evidence of bad reputation to lessen the award of
compensatory damages. Davis v. Hearst (1911) 160 Cal. 143, 116 P. 530. Libel And Slander  111

In order that mitigating circumstances may be available, they must be known to defendant at the time of making
the charge. Edwards v. San Jose Printing & Publishing Co.(1893) 99 Cal. 431, 34 P. 128, 37 Am.St.Rep. 70.
Libel And Slander  59



147.  —  —  Justification, defenses, practice and procedure

One cannot justify his conduct in assailing reputation of another by saying that he acted merely in jest unless it
is perfectly manifest from language employed that it can in no respect be regarded as an attack on person to
whom it relates; nor is publication of a statement reflecting on plaintiff rendered any the less libelous by fact
that defendant circulated statement merely to amuse her readers. Menefee v. Codman (App. 1957) 155
Cal.App.2d 396, 317 P.2d 1032. Libel And Slander  52

In libel action, defendant is not required to justify every word of alleged defamatory matter, but it is sufficient if
substance or gist of libelous charge be justified. Heuer v. Kee (App. 2 Dist. 1936) 15 Cal.App.2d 710, 59 P.2d
1063. Libel And Slander  55

The general rule is, in a libel case, that the plea of justification must be as broad as the charge, and in point of
law must be identical with it. Pyper v. Jennings (App. 2 Dist. 1920) 47 Cal.App. 623, 191 P. 565. Libel And
Slander  94(1)

Where a defendant in pleading a justification in libel justified as to the gist of the libelous charge, an immaterial
variance and defects of proof on minor matters may be disregarded. Skrocki v. Stahl (App. 1910) 14 Cal.App.
1, 110 P. 957. Libel And Slander  100(8)

Where defendant reiterates the alleged libelous charges in the answer, and offers no evidence of their truth, and
the jury are satisfied that it is made with a knowledge of its falsity and maliciously and not in good faith, such
plea of justification is an aggravation of the wrong, and may, as the jury should be instructed, be considered by
them in assessing damages. Dauphiny v. Buhne (1908) 153 Cal. 757, 96 P. 880, 125 Am.St.Rep. 136. Libel And
Slander  113

In an action for libel, where no particular justification is pleaded to which testimony is offered can be
addressed, it is properly excluded. Tingley v. Times Mirror Co.(1907) 151 Cal. 1, 89 P. 1097. Libel And
Slander  100(3)

In an action for libel, where a subdivision of the answer setting up an alleged plea in mitigation for the
publication of the article, complained of stated other matters and alleged facts relative to plaintiff's mistreatment
of a certain person, but there was no allegation that the statements in the alleged libelous article were true and
nothing was alleged meeting the sting of the libel, it is not a sufficient plea in justification to admit evidence
offered by defendant as to the treatment of the person mentioned. Tingley v. Times Mirror Co.(1907) 151 Cal.
1, 89 P. 1097. Libel And Slander  100(3)

In an action for a libel charging plaintiff with the commission of a crime, a preponderance of evidence that the
crime was committed as charged is sufficient to establish a justification. Hearne v. De Young (1898) 119 Cal.
670, 52 P. 150, rehearing denied 119 Cal. 670, 52 P. 499. Libel And Slander  112(3)

In an action for libel or slander, where defendant sets up a justification, but fails to establish it, the jury may, if
they find that it was set up in bad faith, and without belief in its truth, consider that fact in estimating damages.
Chamberlin v. Vance (1875) 51 Cal. 75. Libel And Slander  57

Defamatory matter, asserted only as author's belief, rumor or general suspicion, cannot be justified by proof that
author believed it or that there was such rumor or general suspicion, but truth thereof must be proved. Wilson v.
Fitch (1871) 41 Cal. 363. Libel And Slander  54

148.  —  —  Coercion, defenses, practice and procedure

Under coercion exception to general rule that defendant, and not plaintiff must publish alleged libelous
statement, when it is foreseeable that defendant's act would result in publication of libelous statements to third
person by plaintiff, plaintiff may maintain libel action; coercion exception applies where originator of
defamatory statement has reason to believe that person defamed will be under strong compulsion to disclose
contents of defamatory statement to third person after he has read it or has been informed of its contents. Live



Oak Publishing Co. v. Cohagan (App. 3 Dist. 1991) 286 Cal.Rptr. 198, 234 Cal.App.3d 1277. Libel And
Slander  25

Coercion exception to general rule that defendant and not plaintiff must publish libelous statement to third
persons was not applicable to newspaper's publication of letter which allegedly defamed newspaper, where
newspaper could have reasonably refused to publish defamatory statement and printed article contesting
accuracy of writer's assertions if she made them from another forum, and newspaper could simply have printed
article explaining writer's views and newspaper's response and returned money sent by writer for publication of
letter as full page advertisement. Live Oak Publishing Co. v. Cohagan (App. 3 Dist. 1991) 286 Cal.Rptr. 198,
234 Cal.App.3d 1277. Libel And Slander  25

Coercion exception to general rule that publication of libelous statements must be done by defendant applies
where derogatory statement is placed in personnel file, and employee must explain statement to subsequent
employers, who will surely learn of it if they investigate his or her past employment, and where unfavorable
statement is placed in person's credit report, and person must explain statement in order to obtain credit. Live
Oak Publishing Co. v. Cohagan (App. 3 Dist. 1991) 286 Cal.Rptr. 198, 234 Cal.App.3d 1277. Libel And
Slander  25

149.  —  —  Pleading, defenses, practice and procedure

Ordinarily privilege must be pleaded as affirmative defense, but where existence of privilege is shown on face
of complaint it may be raised by general demurrer. Pavlovsky v. Board of Trade of San Francisco (App. 1959)
171 Cal.App.2d 110, 340 P.2d 63. Libel And Slander  93; Libel And Slander  97

150. Estoppel, practice and procedure

Where discharged employee voluntarily initiated arbitration process and it was determined by such process that
he was properly discharged for dishonesty, collateral estoppel barred his action for defamation based on
publication of statements that he was discharged for dishonesty, and his action for breach of employment
contract. Conner v. Dart Transp. Service (App. 2 Dist. 1976) 135 Cal.Rptr. 259, 65 Cal.App.3d 320. Labor And
Employment  1599

151. Limitations, practice and procedure

Diversity action for invasion of privacy, libel, intentional infliction of emotional distress and injunctive relief
was barred by one-year California statute of limitations (C.C.P. § 340) where book in question was generally
distributed to public by shipment of 30,000 copies from warehouse in Pennsylvania by November 14, 1978 and
by display, delivery, communication and sale of copies in New York on or before November 14, 1978, but
action was not commenced until November 16, 1979, even if no copies had arrived in California prior to
November 16, 1978. Fleury v. Harper & Row, Publishers, Inc., C.A.9 (Cal.)1983, 698 F.2d 1022, certiorari
denied 104 S.Ct. 149, 464 U.S. 846, 78 L.Ed.2d 139. Limitation Of Actions  55(1)

Limitations period applicable to former prisoner's libel and slander claims against physicians for their alleged
misconduct associated with autopsy was tolled, if physicians engaged in continuing conspiracy to deprive him
of his rights. Marsh v. San Diego County, S.D.Cal.2006, 432 F.Supp.2d 1035. Limitation Of Actions  55(6)

Internet Web site was subject to single-publication rule for purposes of accrual of the statute of limitations in
defamation action, notwithstanding that Web site was operating on a continuous basis. Traditional Cat Ass'n,
Inc. v. Gilbreath (App. 4 Dist. 2004) 13 Cal.Rptr.3d 353, 118 Cal.App.4th 392. Limitation Of Actions 
55(1)

"Rule of discovery" providing that plaintiff's cause of action did not accrue until she knew, or should have
known, all material facts essential to show elements of her cause of action, was applicable to plaintiff's action
for libel, and dismissal of plaintiff's action based upon contrary finding would be reversed. Manguso v.
Oceanside Unified School Dist.(App. 4 Dist. 1979) 152 Cal.Rptr. 27, 88 Cal.App.3d 725. Limitation Of Actions



 95(6)

151.5. Discovery, practice and procedure

Trial judges should refrain from ordering unnecessary, expensive, and burdensome discovery proceedings in
defamation actions if it appears from the strategic lawsuit against public participation (SLAPP) motion that
there are significant issues as to falsity or publication, which the plaintiff should be able to establish without
discovery. Paterno v. Superior Court (App. 4 Dist. 2008) 78 Cal.Rptr.3d 244, 163 Cal.App.4th 1342. Pretrial
Procedure  36.1

Plaintiffs who bring defamation actions subject to the First Amendment malice standard must make a prima
facie showing that the defendant's published statements contain provably false factual assertions in order to
show good cause for discovery on the question of actual malice while a motion to strike the complaint as a
strategic lawsuit against public participation (SLAPP) is pending. Paterno v. Superior Court (App. 4 Dist. 2008)
78 Cal.Rptr.3d 244, 163 Cal.App.4th 1342. Pretrial Procedure  25

152. Evidence, practice and procedure — In general

Testimony by plaintiff in libel action that one of defendants in asking plaintiff to dismiss action as to him stated
that he had not wished to hurt plaintiff but that he could not publish things against other parties mentioned in
allegedly libelous matter without publishing the matter with respect to plaintiff was so inherently improbable as
not to be entitled to consideration. Neblett v. Elliott (App. 2 Dist. 1941) 46 Cal.App.2d 294, 115 P.2d 872. Libel
And Slander  112(1)

Policeman's testimony that defendant said plaintiffs were handling booze or dope was not at variance from
allegation as to saying, if he watched their premises, he would find they were peddling whisky or dope.
Ringland v. Hockensmith (App. 3 Dist. 1929) 99 Cal.App. 66, 277 P. 902. Libel And Slander  100(8)

In an action for libel, remoteness in time of the publication of other alleged attacks upon plaintiff by defendant,
introduced to show malice, goes to the weight of the evidence only and not to its admissibility. Scott v.
Times-Mirror Co.(1919) 181 Cal. 345, 184 P. 672. Libel And Slander  112(2)

A contention that other published attacks upon plaintiff by defendant not of similar import are not admissible in
an action for libel cannot be sustained, where actual malice is an issue, since any evidence having a logical
tendency to prove that the publication in question was prompted by actual malice, is material, competent, and
relevant. Scott v. Times-Mirror Co.(1919) 181 Cal. 345, 184 P. 672. Libel And Slander  104(3)

In an action for libel, plaintiff could say what was the age and sex of his children, as bearing on the mental
suffering which might be increased by plaintiff's consciousness of the fact that the members of his family would
suffer by reason of the disgrace. Waite v. San Fernando Pub. Co.(1918) 178 Cal. 303, 173 P. 591. Libel And
Slander  107(1)

It was error to admit testimony that plaintiff's standing and reputation were not in fact deleteriously affected by
a publication, headed "Ring," charging that a board of trustees, of which plaintiff was a member, "had the
"wring' in the nose of the taxpayers last Monday night in a most contemptible, illegal, and unjust manner, and
unworthy of citizens elected to look after the best interests of our little town;" and that the board awarded a
contract to a bidder on Monday at 9 p.m., and that the contractor's materials were at the depot by Tuesday
evening, and that it was impossible to get them there between the times stated, and asking the board to explain
this unjust and discriminating action. Schomberg v. Walker (1901) 132 Cal. 224, 64 P. 290. Libel And Slander

 107(1)

In an action by a practicing lawyer on account of an article libelous per se, he may show his professional
standing and the extent of his practice, on the question of general damages. Turner v. Hearst (1896) 115 Cal.
394, 47 P. 129. Libel And Slander  107(3)

153.  —  —  Best evidence, practice and procedure



Newspaper article itself is best evidence of its meaning. Maher v. Devlin (1928) 203 Cal. 270, 263 P. 812. Libel
And Slander  104(1)

154.  —  —  Materiality of evidence, practice and procedure

Where an alleged libel was not ambiguous as to its application to plaintiff, evidence that readers understood the
article to refer to plaintiff was immaterial. Davis v. Hearst (1911) 160 Cal. 143, 116 P. 530. Libel And Slander

 105(4)

155.  —  —  Admissibility of evidence, practice and procedure

Proof of repetitions of libelous acts, especially when charged in complaint, are admissible. Liquid Veneer Corp.
v. Smuckler, 1937, 90 F.2d 196. Libel And Slander  104(3)

In manufacturer's action for destruction of business and injury to reputation resulting from letter written to
customer, letter on which action was based could not be excluded on ground of privilege. Liquid Veneer Corp.
v. Smuckler, 1937, 90 F.2d 196. Libel And Slander  109

Other similar publications were admissible in an action for libel as explanatory of the meaning of the matter
charged as libelous in the defamatory publication. Examiner Printing Co. v. Aston, 1916, 238 F. 459, 151
C.C.A. 395. Libel And Slander  104(3)

Evidence of plaintiff's professional character and standing was admissible in chief in an action for libel, under
the issues and where the publication attacked his professional acts. Examiner Printing Co. v. Aston, 1916, 238
F. 459, 151 C.C.A. 395. Libel And Slander  107(3)

A court may consider a defendant's anger or hostility toward a plaintiff in determining the presence of malice in
a defamation action only to the extent it impacts the defendant's actual belief concerning the truthfulness of the
publication; the focus is thus on the defendant's attitude toward the truth or falsity of the material published and
not the defendant's attitude toward the plaintiff. Christian Research Institute v. Alnor (App. 4 Dist. 2007) 55
Cal.Rptr.3d 600, 148 Cal.App.4th 71, on subsequent appeal 81 Cal.Rptr.3d 866, 165 Cal.App.4th 1315. Libel
And Slander  51(1)

In defamation action brought by actress, defendants failed to establish that evidence pertaining to actress' own
apprehension of effect of defamation on her mother was irrelevant where defendants conceded that sharp
distinction was to be drawn between actress' natural apprehension of effects of defamation on his or her family,
which is proximate result of defamation, and actual suffering of family and its reflex effect on plaintiff, which is
not proximate result of defamation. Sommer v. Gabor (App. 2 Dist. 1995) 48 Cal.Rptr.2d 235, 40 Cal.App.4th
1455, review denied. Libel And Slander  107(1)

In defamation action brought by actress, any error in admitting testimony from actress regarding her elderly
mother's emotional distress and deteriorating health and her own resulting reaction to defamation was not
prejudicial; although it was difficult to posit theory of relevancy of such testimony, where there was substantial
evidence to support jury's verdict in favor of actress. Sommer v. Gabor (App. 2 Dist. 1995) 48 Cal.Rptr.2d 235,
40 Cal.App.4th 1455, review denied. Appeal And Error  1050.2

In libel action, defendant could not complain of admission in evidence of certain correspondence which was
admitted subject to being connected by positive proof of action or lack of action of defendant and bearing on
issue of malice, where no subsequent motion to strike, on ground that it had not been connected by further
evidence, was made. Rosenberg v. J.C. Penney Co.(App. 3 Dist. 1939) 30 Cal.App.2d 609, 86 P.2d 696. Appeal
And Error  237(2)

In physician's action for libel, questions concerning condition of physician's mind as result of the libel,
including his opinion about effect of the libel on his professional career, were proper as tending to prove injury
to physician's feelings. Behrendt v. Times-Mirror Co.(App. 2 Dist. 1938) 30 Cal.App.2d 77, 85 P.2d 949. Libel
And Slander  107(1)



Evidence tending to prove truth of charges made is admissible in libel action. Draper v. Hellman Commercial
Trust & Savings Bank (1928) 203 Cal. 26, 263 P. 240. Libel And Slander  110(1)

In libel action, testimony was admissible as to plaintiff's belief respecting the influence that the libel
complained of had upon his wife's feelings and as to his own sympathetic sufferings in consequence. Earl v.
Times-Mirror Co.(1921) 185 Cal. 165, 196 P. 57. Libel And Slander  107(1)

Where the words published and complained of are not clear and unambiguous in meaning, or where the
publication sued on is so connected with a previous or subsequent one that it is necessary to give the true
meaning of publications complained of, or where it appears that true meaning of publications complained of
may be in such language as to make it doubtful whether the true or intended meaning may be grasped or
understood by the average person, testimony extrinsic to the publications sued on, tending to show their
meaning, may be received for purpose of removing from the publication the sting of malice, if the words
themselves are upon their face defamatory and libelous. Newby v. Times-Mirror Co.(App. 3 Dist. 1920) 46
Cal.App. 110, 188 P. 1008. Libel And Slander  105(3)

In an action for libel by a conductor discharged because defendant charged him with being under the influence
of liquor on duty, plaintiff's evidence showing what he did to obtain employment from other railroad companies
was admissible. Adams v. Cameron (App. 1915) 27 Cal.App. 625, 150 P. 1005, rehearing denied 27 Cal.App.
625, 151 P. 286. Libel And Slander  107(1)

In an action for libel by a conductor against defendant, who procured his discharge by writing the railroad that
he had been guilty of course deportment to passengers while under the influence of liquor on duty twice within
six months, evidence of daily passengers as to plaintiff's general courteous treatment during such period was
admissible. Adams v. Cameron (App. 1915) 27 Cal.App. 625, 150 P. 1005, rehearing denied 27 Cal.App. 625,
151 P. 286. Libel And Slander  103

In slander for charging that plaintiff entered defendant's house and stole jewelry, a question whether defendant
was moved in anything she said about plaintiff was desire or purpose to injure plaintiff was admissible to show
absence of actual malice so as to avoid punitive damages. Fleet v. Tichenor (1909) 156 Cal. 343, 104 P. 458.
Libel And Slander  107(4)

In an action or actual and exemplary damages for libel, evidence of prior and subsequent publication of articles
similar in character to the article complained of is admissible to show malice. Tingley v. Times Mirror
Co.(1907) 151 Cal. 1, 89 P. 1097. Libel And Slander  104(3)

Evidence is admissible to prove that after the action was commenced a similar article was published by
defendant in the same paper, as tending to prove malice in publishing the first article. Hearne v. De Young
(1898) 119 Cal. 670, 52 P. 150, rehearing denied 119 Cal. 670, 52 P. 499. Libel And Slander  104(4)

It is error to refuse to allow defendant to testify as to the sources of the information upon which the publication
was based, and as to the precautions taken by him in verifying that information. Hearne v. De Young (1898)
119 Cal. 670, 52 P. 150, rehearing denied 119 Cal. 670, 52 P. 499. Libel And Slander  104(1)

In libel or slander, other defamatory words or publications than those sued on may be admitted in evidence to
show malice of defendant. Preston v. Frey (1891) 91 Cal. 107, 27 P. 533. Libel And Slander  104(3)

In libel or slander the pecuniary circumstances of the defendant are relevant testimony to show the influence his
words would have, and, therefore, to show the extent of the injury. Barkly v. Copeland (1887) 74 Cal. 1, 15 P.
307, 5 Am.St.Rep. 413. Libel And Slander  107(3)

In an action for libel by a publication not mentioning plaintiff's name, a subsequent publication by the defendant
in which the plaintiff's name is mentioned may be introduced in evidence to show that the former publication
referred to the plaintiff. Russell v. Kelly (1872) 44 Cal. 641, 13 Am.Rep. 169. Libel And Slander  105(4)

156.  —  —  Inadmissibility of evidence, practice and procedure



Reaction of employee at high school to mock multiple-choice examination printed in school paper was not
based on consideration of examination in its full context and was irrelevant in defamation action brought by
employee where employee admitted that he had never read any part of school newspaper except for single
question which he alleged referred to him and employee could not be considered "average reader" as he had
never read any issue of newspaper before issue in which examination was printed. Couch v. San Juan Unified
School Dist.(App. 3 Dist. 1995) 39 Cal.Rptr.2d 848, 33 Cal.App.4th 1491. Libel And Slander  103

For purposes of libel action brought by public high school teacher, newspaper clippings offered by defendants
could be competent evidence only of fact that teacher had received considerable amount of publicity, but, by
virtue of hearsay rule, collection of clippings was not admissible evidence of the facts stated therein. Franklin v.
Lodge 1108, Benevolent and Protective Order of Elks (App. 1 Dist. 1979) 159 Cal.Rptr. 131, 97 Cal.App.3d
915. Evidence  318(1)

Evidence that plaintiff once had sexual intercourse with a participant in group therapy sessions portrayed in
allegedly libelous book written and published by defendants was irrelevant and, hence, inadmissible as to
whether plaintiff was libeled by other inaccurate portrayals of his language and his conduct in book. Bindrim v.
Mitchell (App. 2 Dist. 1979) 155 Cal.Rptr. 29, 92 Cal.App.3d 61, certiorari denied 100 S.Ct. 490, 444 U.S. 984,
62 L.Ed.2d 412, rehearing denied 100 S.Ct. 713, 444 U.S. 1040, 62 L.Ed.2d 675. Libel And Slander  103

In suit for libel, evidence to show use of term "misappropriation" of public funds was innocent was
inadmissible. Maher v. Devlin (1928) 203 Cal. 270, 263 P. 812. Libel And Slander  104(1)

Evidence of crimes by another similar to that charged in libel is prima facie inadmissible to prove falsity of
libel. Draper v. Hellman Commercial Trust & Savings Bank (1928) 203 Cal. 26, 263 P. 240. Libel And Slander

 110(1)

In a libel action admission of testimony that plaintiff's wife was affected by the publication, that she cried and
did not want to live in the same community where she and her husband were called pigs and hogs, and that she
became sick and did not sleep, was erroneous. Stevens v. Snow (1923) 191 Cal. 58, 214 P. 968. Libel And
Slander  107(1)

In action for libel against newspaper for publishing that plaintiff had committed a burglary and was suspected
of having committed another burglary, in which defendant admitted charge was untrue, court erred in admitting
evidence to show whereabouts of plaintiff and as to other matters concerning plaintiff and a companion, and
evidence that defendant had published, prior to publication in suit, that a crook tried to rob store, was likewise
inadmissible, though proof showed that store was under office of plaintiff. Plumb v. Stahl (App. 3 Dist. 1921)
54 Cal.App. 645, 202 P. 468. Libel And Slander  105(2)

Where alleged libelous articles asserted the existence of rumors reflecting on plaintiff, evidence of the existence
and character of the rumors was inadmissible in mitigation of compensatory damages, or to negative malice in
fact as a basis for exemplary damages. Davis v. Hearst (1911) 160 Cal. 143, 116 P. 530. Libel And Slander 
111

In libel, evidence of what others said to plaintiff after the publication of the libel is not admissible to show
plaintiff's mental suffering. Skrocki v. Stahl (App. 1910) 14 Cal.App. 1, 110 P. 957. Libel And Slander 
107(1)

In an action for libel, where no exemplary damages are claimed, evidence that the publication was made
without ill will and in good faith, believing in its truth, is inadmissible. Bohan v. Record Pub. Co.(App. 1905) 1
Cal.App. 429, 82 P. 634. Libel And Slander  104(1)

In an action for libel evidence of the reasons why plaintiff did not commence his suit until the day before the
cause would be outlawed was irrelevant. Graybill v. De Young (1903) 140 Cal. 323, 73 P. 1067. Libel And
Slander  103

Evidence that plaintiff in an action for libel never made complaint to defendant that the alleged libelous article



was untrue before commencing suit was irrelevant. Graybill v. De Young (1903) 140 Cal. 323, 73 P. 1067.
Libel And Slander  103

Where a newspaper article charging the commission of a crime is the basis of a libel suit, the defendant cannot
show a general report existing at the time of the publication that the plaintiff committed that or a similar crime.
Hearne v. De Young (1901) 132 Cal. 357, 64 P. 576. Libel And Slander  103

A newspaper publisher, who is defendant in a suit for the publication of a libel, cannot introduce prior
publications of the libelous article in other newspapers published in the vicinity of the place where the
transaction spoken of in the libel was stated to have occurred. Hearne v. De Young (1901) 132 Cal. 357, 64 P.
576. Libel And Slander  103

Evidence that plaintiff in libel suit was generally reported and suspected to have been guilty of acts imputed to
him before publication by defendant is inadmissible. Wilson v. Fitch (1871) 41 Cal. 363. Libel And Slander

 56(3)

Defendant in libel suit cannot introduce in evidence libelous articles published by others before publication
complained of, whether they refer to same transaction or other matters. Wilson v. Fitch (1871) 41 Cal. 363.
Libel And Slander  56(3)

157.  —  —  Experts, evidence, practice and procedure

Defamation plaintiff may, in given circumstances, rely upon expert testimony to establish falsity of statements
made by defendant. Melaleuca, Inc. v. Clark (App. 4 Dist. 1998) 78 Cal.Rptr.2d 627, 66 Cal.App.4th 1344,
rehearing denied, review denied. Evidence  506

Defamation defendant may, in given circumstances, present expert testimony as to truth of an allegedly
defamatory statement. Melaleuca, Inc. v. Clark (App. 4 Dist. 1998) 78 Cal.Rptr.2d 627, 66 Cal.App.4th 1344,
rehearing denied, review denied. Evidence  506

158.  —  —  Sufficiency of evidence, practice and procedure

For purposes of determining whether subject of magazine article and book had shown sufficient falsification to
survive summary judgment in libel action against publishers and author, Court would not consider author's
typewritten notes in addition to tape-recorded statements; subject affirmed in affidavit that he did not make
complained-of statements, and record contained substantial additional evidence which, in light most favorable
to subject, would support jury determination, under clear and convincing standard, that author deliberately or
recklessly altered subject's quotations. Masson v. New Yorker Magazine, Inc., U.S.Cal.1991, 111 S.Ct. 2419,
501 U.S. 496, 115 L.Ed.2d 447, on remand 960 F.2d 896. Federal Civil Procedure  2515

Title insurance company's statement to mortgage company that escrow agent was "too small" to handle
mortgage company's business, along with implication that title insurance company was large enough to handle
that business, was not actionable under Lanham Act or California defamation law; statement was "puffery," and
could not be proved false or reasonably interpreted as statement of objective fact. Coastal Abstract Service, Inc.
v. First American Title Ins. Co., C.A.9 (Cal.)1999, 173 F.3d 725, 50 U.S.P.Q.2d 1118. Libel And Slander 
9(1); Antitrust And Trade Regulation  27

Title insurance company's statement suggesting that escrow agent was illegally performing refinancing
activities for mortgage company without necessary California license did not convey false factual implication
and thus could not support defamation claim under California law, given that there was no dispute that escrow
agent did not have California license when statement was made, and only claim of falsity was suggestion that
California law required agent to have license, which was matter of opinion. Coastal Abstract Service, Inc. v.
First American Title Ins. Co., C.A.9 (Cal.)1999, 173 F.3d 725, 50 U.S.P.Q.2d 1118. Libel And Slander 
7(2)

Publication of news reports of a federal trade commission press release concerning proposed complaint against



several debtcollecting companies was one which could be found to be defamatory where the reports failed to
indicate that plaintiff was not charged with all of the unfair conduct alleged against the various companies in the
proposed complaint, and publication did not fall within any of the privileges recognized by California law.
Trans World Accounts, Inc. v. Associated Press, N.D.Cal.1977, 425 F.Supp. 814. Libel And Slander  9(1);
Libel And Slander  34

Evidence that subscribers to analytic reports on publicly traded companies initiated negative campaign against
online retailer and was in regular contact with publisher of reports that contained allegedly false statements
about retailer established prima facie case that subscribers played responsible part in publications of reports, so
as to allow retailer to overcome subscribers' motion to strike retailer's defamation complaint under anti-SLAPP
(strategic lawsuit against public participation) statute. Overstock.com, Inc. v. Gradient Analytics, Inc.(App. 1
Dist. 2007) 61 Cal.Rptr.3d 29, 151 Cal.App.4th 688, rehearing denied, review denied. Pleading  360

A defamation plaintiff may rely on inferences drawn from circumstantial evidence to show actual malice; a
failure to investigate, anger and hostility toward the plaintiff, reliance upon sources known to be unreliable, or
known to be biased against the plaintiff may, in an appropriate case, indicate that the publisher had serious
doubts regarding the truth of the publication. Christian Research Institute v. Alnor (App. 4 Dist. 2007) 55
Cal.Rptr.3d 600, 148 Cal.App.4th 71, on subsequent appeal 81 Cal.Rptr.3d 866, 165 Cal.App.4th 1315. Libel
And Slander  51(1); Libel And Slander  112(2)

Cause of action for libel and slander requires evidence of false and unprivileged publications that have a
tendency to injure a person in the manner described in the statutes. Siam v. Kizilbash (App. 6 Dist. 2005) 31
Cal.Rptr.3d 368, 130 Cal.App.4th 1563. Libel And Slander  1

Evidence was insufficient to establish that allegedly defamatory statement made by county emergency services
coordinator in staff memorandum, which called into question experience and credentials of individual who held
himself out as earthquake safety expert and made public statements, was made with reckless disregard for truth
or falsity, as would allow recovery in defamation action by individual, who was limited purpose public figure
under New York Times; no compelling reason existed to believe that coordinator acted in bad faith, as
individual's credentials were not beyond question and individual hoped to earn $100,000 by sponsoring
international conference. Copp v. Paxton (App. 1 Dist. 1996) 52 Cal.Rptr.2d 831, 45 Cal.App.4th 829,
rehearing denied, review denied. Libel And Slander  112(2)

Sufficient evidence supported jury's implied findings that statements that in Hollywood, nobody recognizes
actress on street, in Germany nobody knows actress anymore, and actress looks like 100-year-old grandmother
could be proven true or false, and were proven false where actress received fan mail sent to her home in
Germany, she was recognized in Germany, she was recognized on street in Hollywood and asked for
autographs, she was 49 years old, was not bald, and did not have short hair. Sommer v. Gabor (App. 2 Dist.
1995) 48 Cal.Rptr.2d 235, 40 Cal.App.4th 1455, review denied. Libel And Slander  112(1)

In libel action between two Jewish weekly newspapers, evidence did not establish that editor of defendant
newspaper acted with actual malice in publishing article accusing plaintiff newspaper of lying in claiming that it
had been published since 1914. Heritage Pub. Co. v. Cummins (App. 2 Dist. 1981) 177 Cal.Rptr. 277, 124
Cal.App.3d 305, certiorari denied 102 S.Ct. 2905, 457 U.S. 1106, 73 L.Ed.2d 1314. Libel And Slander 
112(2)

In libel action concerning article accusing resort owners of being members of organized crime, most of
purported evidence as to plaintiffs' alleged public figure status was third and fourth-hand hearsay, and there was
no showing that there was presented to trial court any primary source of information relative to specific conduct
of any particular plaintiff eyewitnessed by percipient witness and upon which defendants could pin tag of public
figure on such plaintiff, and even accepting that certain person was convicted criminal, mere association or
working with others convicted of crime was not enough to establish public figure status, so that plaintiffs could
not prevail unless they could prove malice. Rancho La Costa, Inc. v. Superior Court of Los Angeles County
(App. 2 Dist. 1980) 165 Cal.Rptr. 347, 106 Cal.App.3d 646, appeal dismissed, certiorari denied 101 S.Ct. 1336,



450 U.S. 902, 67 L.Ed.2d 326. Libel And Slander  48(1)

Verdict for former employee in defamation action against former employer and certain supervisory personnel
was supported by evidence, including evidence that there had been no indication of dissatisfaction with
employee's job knowledge and cooperation until last two days of his employment, that supervisors testified that
employee was terminated for insubordination although such grounds were not stated in order to protect
severance benefits, and employee testified that he was subject of racial epithet and denied charges of poor
performance and insubordination. Agarwal v. Johnson (1979) 160 Cal.Rptr. 141, 25 Cal.3d 932, 603 P.2d 58.
Libel And Slander  112(1)

Evidence that employees of TV magazine edited press release given to them concerning television show so as
to convey impression that author of a book on how to give parties was to be the only guest to discuss the subject
of "how far can a party girl go before she becomes a call girl," evidence that the average person would
necessarily conclude that the author had experience on the subject, and evidence that the employees did not
have any information as to whether she had that kind of experience sustained finding that publication of the
statement was a reckless disregard of the truth or falsity of the statement. Montandon v. Triangle Publications,
Inc.(App. 1 Dist. 1975) 120 Cal.Rptr. 186, 45 Cal.App.3d 938, certiorari denied 96 S.Ct. 193, 423 U.S. 893, 46
L.Ed.2d 126. Libel And Slander  112(1)

In libel action against mercantile agency engaged in business of providing commercial investigative reports to
subscribers for providing a false report about an insurance broker to prospective employers, the trial court's
finding of malice was supported by clear and convincing evidence including showing that agency lacked
reasonable grounds for believing in truth of the publication and acted in reckless disregard of the broker's rights.
Roemer v. Retail Credit Co.(App. 1 Dist. 1975) 119 Cal.Rptr. 82, 44 Cal.App.3d 926. Libel And Slander 
112(2)

Substantial evidence supported finding on the basis of which punitive damages were denied that defendants,
insurer and its officers, acted without actual malice and with primary purpose of preserving business in
competitive malpractice field in circulating circular concerning plaintiff corporation formed to handle
malpractice insurance needs of chiropractors found to contain statements which were untrue. Triton Ins.
Underwriters, Inc. v. Committee on Chiropractic Welfare (App. 1 Dist. 1965) 43 Cal.Rptr. 504, 232 Cal.App.2d
829. Libel And Slander  112(1)

In action for trade libel, evidence sustained implied finding that defendant was guilty of some conspiracy to
create or enhance a kosher food law violation by plaintiff, who was dealer in kosher foods, and that defendant
acted maliciously. Erlich v. Etner (App. 2 Dist. 1964) 36 Cal.Rptr. 256, 224 Cal.App.2d 69. Libel And Slander

 139

A magazine editor and publisher, verifying publishing corporation's original answer, alleging that article, which
was libelous per se, in magazine, was true in substance and fact, as defense to action for libel, sanctioned and
ratified publication of article with knowledge that plaintiff asserted it to be libelous, and such fact and evidence
establishing falsity of charges warranted jury's inference of his oppression, malice, and motive to vex, harass
and annoy plaintiff, so as to entitle her to exemplary damages, though he was absent from state at time of
publication. Shumate v. Johnson Pub. Co.(App. 1956) 139 Cal.App.2d 121, 293 P.2d 531. Libel And Slander

 112(2)

In libel action against an investigative bureau which prepared a report for director of a turf club stating that
defendant had been informed that plaintiff, who was an assistant starter of horse races, was type of individual
who might readily have been involved in furnishing batteries to jockeys, etc., evidence was insufficient to
justify finding that defendant was activated by a malicious or improper motive, or published charges without
reasonable grounds for believing them true, and publication was privileged. Freeman v. Mills (App. 2 Dist.
1950) 97 Cal.App.2d 161, 217 P.2d 687. Libel And Slander  44(1); Libel And Slander  112(2)

In libel action, evidence established that charges made by minister of a church, which were designed to injure
plaintiffs' reputations in the church and to cause them to be shunned and avoided, were made with a malicious



motive so as to justify an award of damages. Brewer v. Second Baptist Church of Los Angeles (1948) 32 Cal.2d
791, 197 P.2d 713. Libel And Slander  112(2)

In libel action arising out of publication of letter wherein defendant indicated that plaintiff was an undesirable
partner because of alleged dishonesty in financial dealings with copartner, evidence sustained finding that
statements libelous per se were untrue. Dethlefsen v. Stull (App. 1 Dist. 1948) 86 Cal.App.2d 499, 195 P.2d 56.
Libel And Slander  112(3)

Evidence supported findings favorable to defendants in action for alleged libel based upon defendants' acts in
posting a sign in codefendant's theater requesting codefendant's employees not to patronize plaintiff's place of
business. Sullivan v. Warner Bros. Theatres (App. 1941) 42 Cal.App.2d 660, 109 P.2d 760. Libel And Slander

 112(1)

In action for libel published after confirmation of sale of newspaper to a creditor and before delivery of the bill
of sale and taking of possession by the buyer, evidence sustained judgment for buyer on ground title had not
passed at time of publications complained of and did not pass until subsequent delivery of bill of sale. Ayako
Sakamu v. Zellerbach Paper Co.(App. 1 Dist. 1938) 25 Cal.App.2d 309, 77 P.2d 313. Libel And Slander 
112(1)

Evidence supported judgment denying school teacher recovery for libel against school patron introducing
resolution before chamber of commerce requesting transfer of teacher for improper conduct in class room, on
ground that statement of resolution that teacher's lack of self-control in class room had been manifested by
brutal treatment of children was true. Heuer v. Kee (App. 2 Dist. 1936) 15 Cal.App.2d 710, 59 P.2d 1063. Libel
And Slander  112(3)

Evidence supported finding tenant, accused of stealing personalty, did not invite defamatory words, and that
witnesses were not present for laying foundation for action. McLean v. Altringer (App. 4 Dist. 1931) 114
Cal.App. 363, 300 P. 79. Libel And Slander  112(1)

Evidence in libel suit supported finding that publication of charges was without malice. Miles v. Rosenthal
(App. 3 Dist. 1928) 90 Cal.App. 390, 266 P. 320. Libel And Slander  112(2)

Evidence in libel suit supported verdict for defendants on issue of truth. Miles v. Rosenthal (App. 3 Dist. 1928)
90 Cal.App. 390, 266 P. 320. Libel And Slander  112(3)

Truth of statements in telegram charging plaintiff, while bank teller, with embezzlement, was not established as
matter of law under evidence failing to show teller had exclusive opportunity to embezzle. Draper v. Hellman
Commercial Trust & Savings Bank (1928) 203 Cal. 26, 263 P. 240. Libel And Slander  123(7)

In an action for libel, based on the publication by defendant of a newspaper article charging plaintiff with
having laid bad roads as a highway contractor, evidence did not sustain a plea of the truth of the publication.
Stevens v. Storke (1923) 191 Cal. 329, 216 P. 371. Libel And Slander  112(3)

Findings that a letter written by one of the defendants imputed want of chastity, etc., to plaintiff were warranted.
Peterson v. Rasmussen (App. 3 Dist. 1920) 47 Cal.App. 694, 191 P. 30. Libel And Slander  112(1)

In an action for libel, remoteness in time of the publication of other alleged attacks upon plaintiff by defendant,
introduced to show malice, goes to the weight of the evidence only. Scott v. Times-Mirror Co.(1919) 181 Cal.
345, 184 P. 672. Libel And Slander  112(2)

Evidence in libel was insufficient to support any implied finding that plaintiff was a hypocrite or in the habit of
altering public records. Newby v. Times-Mirror Co.(1916) 173 Cal. 387, 160 P. 233. Libel And Slander 
112(3)

In an action for libel by a conductor discharged when defendant charged him with coarse deportment to
passengers while under the influence of liquor on duty, evidence showed that plaintiff's discharge was caused
by defendant's letter to the railroad. Adams v. Cameron (App. 1915) 27 Cal.App. 625, 150 P. 1005, rehearing



denied 27 Cal.App. 625, 151 P. 286. Libel And Slander  112(1)

Evidence, in a libel suit for publishing an article stating that plaintiff had leprosy and was going to leave the
country on that account, sustained a finding of actual damages suffered by plaintiff from the publication. Lewis
v. Hayes (1913) 165 Cal. 527, 132 P. 1022, Am.Ann.Cas. 1914D,148. Libel And Slander  112(1)

159. Presumptions, practice and procedure

Where from reading article in question one could reasonably conclude that plaintiff had violated confidence
reposed in him by his son by revealing his son's secrets for dissemination to the public and where defendant was
in business of publishing weekly magazine featuring items concerning celebrities in entertainment world but
plaintiff was not himself a celebrity, article was subject to permissible inference that plaintiff was paid to
divulge his son's secrets to defendant, thereby imputing betrayal. Selleck v. Globe Intern., Inc.(App. 2 Dist.
1985) 212 Cal.Rptr. 838, 166 Cal.App.3d 1123, review denied. Libel And Slander  6(1)

160. Burden of proof, practice and procedure

Under California law, when a defamatory statement identifies the plaintiff only by implication, and the
implication is reasonable but by no means necessary, the plaintiff carries a corresponding burden to present
evidence that a recipient of the statement made the implied connection. SDV/ACCI, Inc. v. AT & T Corp.,
C.A.9 (Cal.)2008, 522 F.3d 955. Libel And Slander  21

Chief financial officer (CFO) and chief executive officer (CEO) and sole shareholders of company that
provided clients with consulting and staffing services had to show not only that allegedly defamatory statements
reasonably could be understood as referring to them as individuals, but also that some third-party understood
statements in that way, to proceed with their defamation suit as individuals under California law. SDV/ACCI,
Inc. v. AT & T Corp., C.A.9 (Cal.)2008, 522 F.3d 955. Libel And Slander  21

A public figure in a defamation case cannot recover unless he proves by clear and convincing evidence that the
defendant published the defamatory statement with actual malice, that is, with knowledge that it was false or
with reckless disregard of whether it was false or not. Kaelin v. Globe Communications Corp., C.A.9
(Cal.)1998, 162 F.3d 1036. Libel And Slander  51(5)

Under California law, public figures must prove by clear and convincing evidence that an allegedly defamatory
statement was made with knowledge of its falsity or in reckless disregard of its truth or falsity, known as actual
malice. Thomas v. Los Angeles Times Communications, LLC, C.D.Cal.2002, 189 F.Supp.2d 1005, affirmed 45
Fed.Appx. 801, 2002 WL 31007420, certiorari denied 123 S.Ct. 1000, 537 U.S. 1172, 154 L.Ed.2d 914. Libel
And Slander  51(5)

Under California law, a plaintiff in a defamation by implication claim must show that the words written by the
defendant were reasonably capable of sustaining the alleged defamatory meaning; more important, the plaintiff
must show that a jury could reasonably find by clear and convincing evidence that the defendant intended to
convey the defamatory impression. Thomas v. Los Angeles Times Communications, LLC, C.D.Cal.2002, 189
F.Supp.2d 1005, affirmed 45 Fed.Appx. 801, 2002 WL 31007420, certiorari denied 123 S.Ct. 1000, 537 U.S.
1172, 154 L.Ed.2d 914. Libel And Slander  22

Under California law, a person who libels another has burden of proving that the charge is true, and he who
repeats a libelous statement, if he wishes to justify it, must prove not that another has made the statement, but
that the statement is true. Cole v. Loew's Incorporated, S.D.Cal.1948, 8 F.R.D. 508, reversed on other grounds
185 F.2d 641, certiorari denied 71 S.Ct. 570, 340 U.S. 954, 95 L.Ed. 688. Libel And Slander  56(3); Libel
And Slander  101(5)

A public figure plaintiff in a libel action must prove actual malice by clear and convincing evidence. Christian
Research Institute v. Alnor (App. 4 Dist. 2007) 55 Cal.Rptr.3d 600, 148 Cal.App.4th 71, on subsequent appeal
81 Cal.Rptr.3d 866, 165 Cal.App.4th 1315. Libel And Slander  112(2)



Where the words or other matters which are the subject of a defamation action are of ambiguous meaning, or
innocent on their face and defamatory only in the light of extrinsic circumstances, the plaintiff must plead and
prove that as used, the words had a particular meaning, or innuendo, which makes them defamatory. Gilbert v.
Sykes (App. 3 Dist. 2007) 53 Cal.Rptr.3d 752, 147 Cal.App.4th 13. Libel And Slander  100(7)

Establishing a prima facie case of libel involving the plaintiff's trade or business generally requires proof the
defendant made a defamatory statement concerning the plaintiff's trade or business, the statement was
published, the defendant acted with some degree of fault, and damages. Fashion 21 v. Coalition for Humane
Immigrant Rights of Los Angeles (App. 2 Dist. 2004) 12 Cal.Rptr.3d 493, 117 Cal.App.4th 1138, modified on
denial of rehearing, review denied. Libel And Slander  1

Fact that statements by city employees that two civil engineers had conducted inaccurate and fraudulent land
surveys were made to only five individuals and not reported by the media or otherwise widely disseminated did
not preclude a finding that statements related to matters of public concern so that burden of proving their falsity
in defamation action rested on engineers; fact that statements were made to president of a homeowners'
association, a realtor interested in marketing the property in question, a local building contractor, and a civil
engineer underscored the extent of public interest in dispute. Nizam-Aldine v. City of Oakland (App. 1 Dist.
1996) 54 Cal.Rptr.2d 781, 47 Cal.App.4th 364, review denied. Libel And Slander  48(2); Libel And
Slander  101(4)

In civil libel action by public official or public figure, courts often either approve granting of summary
judgment or reverse for failure to grant a summary judgment, a motion for directed verdict or a motion for
judgment notwithstanding the verdict in cases in which the plaintiff has failed to produce evidence to show
required malice, but when an issue of fact is presented it is erroneous to grant such a motion and deprive
plaintiff of his right to jury trial. Belli v. Curtis Pub. Co.(App. 1 Dist. 1972) 102 Cal.Rptr. 122, 25 Cal.App.3d
384. Judgment  181(33); Judgment  199(3.15); Jury  34(3); Libel And Slander  123(8)

Burden of proof on issue of truth or falsity in defamation suit is on defendant, and plaintiff need not alleged
falsity of matter. Lipman v. Brisbane Elementary School District (1961) 11 Cal.Rptr. 97, 55 Cal.2d 224, 359
P.2d 465. Libel And Slander  87; Libel And Slander  101(5)

In action against proprietors of public tavern for damages for libelous publication with reference to plaintiff's
character which appeared on walls of men's toilet room maintained at tavern, wherein it appeared that
defamatory matter was placed upon the wall by a person or persons unknown, plaintiff had burden of
introducing evidence tending to show that defendants had adopted the defamatory matter or republished it.
Hellar v. Bianco (App. 3 Dist. 1952) 111 Cal.App.2d 424, 244 P.2d 757. Libel And Slander  101(3)

In libel action, burden of proving truth of statement is upon defendant though it is not necessary to prove literal
truth of an allegedly libelous accusation in every detail so long as imputation is substantially true so as to justify
gist or sting of the remark. Dethlefsen v. Stull (App. 1 Dist. 1948) 86 Cal.App.2d 499, 195 P.2d 56. Libel And
Slander  101(5)

Defendants, alleging that publication was without malice, assumed burden of proving such fact. Miles v.
Rosenthal (App. 3 Dist. 1928) 90 Cal.App. 390, 266 P. 320. Libel And Slander  101(1)

Burden of establishing defense of truth of defamatory matter is on defendant. Draper v. Hellman Commercial
Trust & Savings Bank (1928) 203 Cal. 26, 263 P. 240. Libel And Slander  101(5)

In a libel action for damages to the reputation as a professional man plaintiff had the affirmative, and was bound
to plead and prove what that reputation was. Scott v. Times-Mirror Co.(1918) 178 Cal. 688, 174 P. 312. Libel
And Slander  101(1)

Where defendant wrote a letter concerning plaintiff which was libelous per se, the burden was on defendant to
prove the truth of the charges as a defense, and not on plaintiff to prove their falsity. Adams v. Cameron (App.
1915) 27 Cal.App. 625, 150 P. 1005, rehearing denied 27 Cal.App. 625, 151 P. 286. Libel And Slander 



101(5)

The burden of proving malice in fact, to sustain a recovery of exemplary damages against a newspaper
publisher for a libel, is on the plaintiff. Davis v. Hearst (1911) 160 Cal. 143, 116 P. 530. Libel And Slander

 101(1)

It was no defense to a newspaper owner's liability for exemplary damages for the publication of a libel that he
was absent from the state at the time the libelous articles were published and had no foreknowledge thereof; the
burden being on him also to prove that the publications were unauthorized, either by general or particular
instructions, and that neither by act nor conduct did he ratify them when he learned of their publication. Davis
v. Hearst (1911) 160 Cal. 143, 116 P. 530. Libel And Slander  101(3)

161. Standard of proof, practice and procedure

Where First Amendment rights are involved in libel action, the quantum of proof is greater and plaintiff must
prove actual malice by clear and convincing evidence, and not by a mere preponderance of evidence. Tague v.
Citizens for Law & Order, Inc.(Super. 1977) 142 Cal.Rptr. 689, 75 Cal.App.3d Supp. 16. Libel And Slander

 112(2)

The standard of proof of malice in private defamation action is preponderance of the evidence. Roemer v. Retail
Credit Co.(App. 1 Dist. 1975) 119 Cal.Rptr. 82, 44 Cal.App.3d 926. Libel And Slander  112(2)

Libelous communication presented in a credit report falls outside protective umbrella of First Amendment, and
hence malice, a prerequisite to sustain punitive damages, may be proved under the conventional standard of
preponderance of evidence. Roemer v. Retail Credit Co.(App. 1 Dist. 1975) 119 Cal.Rptr. 82, 44 Cal.App.3d
926. Constitutional Law  2175; Libel And Slander  112(2)

162. Privileged communications, practice and procedure

To demonstrate a reckless disregard for truth, of kind sufficient to overcome claim of privilege in libel action
under California law, it is not enough that defendant's statements are shown to be inaccurate, or even
unreasonable; only willful falsity, or recklessness, will suffice. Glenn K. Jackson Inc. v. Roe, C.A.9 (Cal.)2001,
273 F.3d 1192. Libel And Slander  51(1)

The common interest privilege does not arise if the communication is made with malice, i.e., with a state of
mind arising from hatred or ill-will, evidencing a willingness to vex, annoy, or injure the person. Terry v. Davis
Community Church (App. 3 Dist. 2005) 33 Cal.Rptr.3d 145, 131 Cal.App.4th 1534. Libel And Slander 
51(4)

Ordinarily, the common interest of the members of a church in church matters is sufficient to give rise to a
qualified privilege to communications between members on subjects relating to the church's interest. Terry v.
Davis Community Church (App. 3 Dist. 2005) 33 Cal.Rptr.3d 145, 131 Cal.App.4th 1534. Libel And Slander

 45(3)

Contents of report and discussion at church meeting, where church leaders publicized investigation of allegation
that church youth group leaders had engaged in inappropriate relationship with one youth group member, were
privileged, despite fact that not all parents at meeting were church members, where participants in meeting,
although disturbed and angry, did not exhibit malice. Terry v. Davis Community Church (App. 3 Dist. 2005) 33
Cal.Rptr.3d 145, 131 Cal.App.4th 1534. Libel And Slander  45(3)

California permits no cause of action based upon defamatory nature of any communication which is itself
privileged under defamation laws. Brody v. Montalbano (App. 2 Dist. 1978) 151 Cal.Rptr. 206, 87 Cal.App.3d
725, certiorari denied 100 S.Ct. 87, 444 U.S. 844, 62 L.Ed.2d 57. Libel And Slander  34

Where alleged defamatory statements made by company manager in his official capacity involved reason for
employee's discharge, which was based upon results of medical examination, where paragraph of collective
bargaining agreement permitted company to discharge employee for a justifiable reason, where employee's



grievance which was duly filed alleged he was unjustly discharged, and where all manager's utterances were to
persons who were directly interested in the reason for employee's discharge, employee's abandonment of
arbitration proceedings would preclude his attempt to maintain defamation action in court. Johnson v. Hydraulic
Research & Mfg. Co.(App. 2 Dist. 1977) 139 Cal.Rptr. 136, 70 Cal.App.3d 675. Labor And Employment 
1996

Company manager's statement to department of employment development as to reason for employee's discharge
was absolutely privileged against defamation proceedings as it was made in connection with official
proceeding; his statements to other persons were qualifiedly privileged as communications to interested persons
and statements made in connection with grievance and arbitration proceedings were either absolutely or
qualifiedly privileged. Johnson v. Hydraulic Research & Mfg. Co.(App. 2 Dist. 1977) 139 Cal.Rptr. 136, 70
Cal.App.3d 675. Libel And Slander  39; Libel And Slander  44(3)

163. Admissions, practice and procedure

Charge that employee in district attorney's office threatened to sell her affidavit regarding intimate relations
with district attorney, was not actionable, where affidavit itself showed unchastity. Jones v. Express Pub.
Co.(App. 1 Dist. 1927) 87 Cal.App. 246, 262 P. 78. Libel And Slander  10(6)

Public employee could not complain of publication of facts regarding her character, which she subsequently
admitted to be true in public investigation respecting her fitness for office. Jones v. Express Pub. Co.(App. 1
Dist. 1927) 87 Cal.App. 246, 262 P. 78. Libel And Slander  10(6)

164. Argument, practice and procedure

In libel action against mercantile agency engaged in business of providing commercial investigative reports to
subscribers for submitting defamatory reports to insurance broker's prospective employers, plaintiff's closing
argument that defendant was a large, snooping monopoly which made huge profits by specializing in destroying
people's reputations, which characterizations were helped by several references to congressional investigations
of companies like the agency was within bounds of legitimate advocacy. Roemer v. Retail Credit Co.(App. 1
Dist. 1975) 119 Cal.Rptr. 82, 44 Cal.App.3d 926. Trial  124

165. Cross examination, practice and procedure

In an action for libel, where the plaintiff's testimony in chief was that she had a large acquaintance throughout
the United States and foreign countries, and that she suffered very much mentally in consequence of the article
complained of, cross-examination as to her family ties, past history, and occupation, public controversies with
certain ministers, prior attacks on her and the institution of which she was the head by other newspapers, and
habeas corpus proceedings involving the right to the custody of two minor children who were in the institution
under her supervision, is not admissible for the purpose of determining her susceptibility to mental suffering.
Tingley v. Times Mirror Co.(1907) 151 Cal. 1, 89 P. 1097. Libel And Slander  107(3)

Although absence of actual malice is a mitigating circumstance in libel, yet the court can refuse to allow
defendant to answer the question, "Did you have any malice against plaintiff?" as the jury might think the reply
referred to the legal malice which the law presumes. Mowry v. Raabe (1891) 89 Cal. 606, 27 P. 157. Libel And
Slander  62

166. Variance, practice and procedure

When the plaintiff by innuendo places a meaning on statements relied upon as defamatory, he must abide
thereby and may not during the trial set up a different construction. Gallagher v. Chavalas (App. 1 Dist. 1941)
48 Cal.App.2d 52, 119 P.2d 408. Libel And Slander  100(8)

In an action for libel, proof that the libelous words were published of the complainant and another person
jointly is not a fatal variance. Robinett v. McDonald (1884) 65 Cal. 611, 4 P. 651. Libel And Slander 
100(8)



In an action for an alleged libel upon the plaintiff, in his profession as dentist, a variance of one day between the
date of the libel as set forth in the complaint and the date as shown in the evidence is immaterial, if the
defendant be not thereby misled. Thrall v. Smiley (1858) 9 Cal. 529. Libel And Slander  100(8)

In a suit for libel, if the complaint contains solely and verbatim one part of the publication as the grievance, an
offer in evidence of the whole is no variance although the other part is libelous also. Seiders v. Post Pub.
Co.(1879) 2 Cal.Unrep. 58, 4 P.C.L.J. 116.

In action for libel, if complaint copies verbatim so much of publication complained of as is claimed to be
libelous without reference to other portions containing distinct libelous charges, an objection to the admission
of the whole publication in evidence on the ground of variance will not lie. Seiders v. Post Pub. Co.(1879) 2
Cal.Unrep. 58, 4 P.C.L.J. 116.

167. Questions of law, practice and procedure

Whether a publication is libelous per se is a question of law. Williams v. Daily Review, Inc.(1965) 46 Cal.Rptr.
135, 236 Cal.App.2d 405; Jeffers v. Screen Extras Guild, Inc.(1958) 328 P.2d 1030, 162 Cal.App.2d 717;
Freeman v. Mills (1950) 217 P.2d 687, 97 Cal.App.2d 161; Howard v. Southern Cal. Associated Newspapers
(1950) 213 P.2d 399, 95 Cal.App.2d 580.

Trial court must determine whether language used in alleged libelous publication is capable of defamatory
meaning claimed of it. Kurland v. Forest Lawn Memorial Park Ass'n (1936) 59 P.2d 205, 15 Cal.App.2d 762;
Pollard v. Forest Lawn Memorial Park Ass'n (1936) 59 P.2d 203, 15 Cal.App.2d 77.

In California, whether statements can be reasonably interpreted as referring to plaintiffs is a question of law for
the court. SDV/ACCI, Inc. v. AT & T Corp., C.A.9 (Cal.)2008, 522 F.3d 955. Libel And Slander  123(5)

Under California law, it is question of law for court whether allegedly defamatory statement is reasonably
susceptible of interpretation that implies provably false assertion of actual fact. In re Sicroff, C.A.9 (Cal.)2005,
401 F.3d 1101, amended 2005 WL 843584, certiorari denied 125 S.Ct. 2964, 545 U.S. 1139, 162 L.Ed.2d 888.
Libel And Slander  123(2)

The question of whether evidence in the record is sufficient to support a finding of actual malice, in defamation
suit brought by public figure, is one of law. Kaelin v. Globe Communications Corp., C.A.9 (Cal.)1998, 162
F.3d 1036. Libel And Slander  123(6)

Under California law, the question of whether a plaintiff is a public figure, for purposes of a defamation action,
is a question for the Court, rather than the jury. Thomas v. Los Angeles Times Communications, LLC,
C.D.Cal.2002, 189 F.Supp.2d 1005, affirmed 45 Fed.Appx. 801, 2002 WL 31007420, certiorari denied 123
S.Ct. 1000, 537 U.S. 1172, 154 L.Ed.2d 914. Libel And Slander  123(8)

Under California law, whether statement is reasonably susceptible of interpretation which implies provably
false assertion of fact, which is dispositive question in defamation action, is question of law for court. Isuzu
Motors Ltd. v. Consumers Union of U.S., Inc., C.D.Cal.1998, 12 F.Supp.2d 1035. Libel And Slander 
123(2)

It is for court to decide in first instance whether statements in publication would reasonably be understood as
assertion of fact as opposed to hyperbole, or loose figurative expression. Buttons v. National Broadcasting Co.,
Inc., C.D.Cal.1994, 858 F.Supp. 1025.

Whether a statement is reasonably susceptible of a defamatory interpretation is a question of law for the court.
Gilbert v. Sykes (App. 3 Dist. 2007) 53 Cal.Rptr.3d 752, 147 Cal.App.4th 13. Libel And Slander  123(2)

Issue of whether communication was statement of fact, and may provide basis for libel action, or was
constitutionally protected statement of opinion is question of law to be decided by court. Copp v. Paxton (App.
1 Dist. 1996) 52 Cal.Rptr.2d 831, 45 Cal.App.4th 829, rehearing denied, review denied. Constitutional Law



 2165; Libel And Slander  123(2)

Critical determination of whether allegedly defamatory statement constitutes fact or opinion is question of law
for court, and therefore suitable for resolution by demurrer; if court concludes statement could reasonably be
construed as either fact or opinion, issue should be resolved by jury. Campanelli v. Regents of University of
California (App. 1 Dist. 1996) 51 Cal.Rptr.2d 891, 44 Cal.App.4th 572. Libel And Slander  97; Libel And
Slander  123(2)

Where facts and circumstances under which a defamatory publication is made are not disputed, the question of
privilege is one of law. Freeman v. Mills (App. 2 Dist. 1950) 97 Cal.App.2d 161, 217 P.2d 687. Libel And
Slander  123(8)

Whether complaint states actionable cause of libel is for determination of court. Babcock v. McClatchy
Newspapers (App. 3 Dist. 1947) 82 Cal.App.2d 528, 186 P.2d 737. Libel And Slander  80

Where words complained of are neither ambiguous nor used in covert sense, it is for court to determine, in light
of extrinsic facts alleged, whether words are susceptible of defamatory meaning, and, if not, neither inducement
nor innuendo can make them a libel by ascribing meaning other or broader than words naturally bear. Jackson
v. Underwriters' Report (App. 1 Dist. 1937) 21 Cal.App.2d 591, 69 P.2d 878. Libel And Slander  123(2)

Where writing and inducement do not support innuendo, whether in light of existing facts writing is libelous is
question for court. Vedovi v. Watson & Taylor (App. 1 Dist. 1930) 104 Cal.App. 80, 285 P. 418. Libel And
Slander  123(2)

Meaning of alleged libelous language, if unambiguous, is for court. Maher v. Devlin (1928) 203 Cal. 270, 263
P. 812. Libel And Slander  123(2)

Where article is susceptible of two meanings, one harmless and one defamatory, sense in which understood is
for jury, but court determines whether language is capable of defamatory meaning claimed. Maher v. Devlin
(1928) 203 Cal. 270, 263 P. 812. Libel And Slander  123(2)

Whether matters alleged in innuendo are warranted by alleged libelous writing is question of law for court.
Ousdal v. Sansum (App. 1 Dist. 1927) 86 Cal.App. 119, 260 P. 322. Libel And Slander  123(2)

Whether an article is libelous is to be determined by the court in the light of such extrinsic facts as are alleged,
dependent on whether it is fairly susceptible of the defamatory meaning attributed to it. Mellen v. Times-Mirror
Co.(1914) 167 Cal. 587, 140 P. 277, Am.Ann.Cas. 1915C,766. Libel And Slander  123(2)

When the facts as to an alleged defamatory publication are undisputed, it is for the court to determine whether it
was privileged, and the conclusion loses none of its force because incorporated in the findings of fact. Tanner v.
Embree (App. 1908) 9 Cal.App. 481, 99 P. 547. Libel And Slander  125

In an action for libel or slander, it is for the court to determine whether on its face the alleged language is
capable of a double meaning, one of which is libelous or slanderous; and if the court determines in the
affirmative, it is for the jury to decide in what sense the language was used. Van Vactor v. Walkup (1873) 46
Cal. 124. Libel And Slander  123(2)

168. Questions of fact, practice and procedure

Under California law, evidence presented jury question as to defamatory nature of quotation implying that
noted psychoanalyst had said he was "the wrong man" to do "the honorable thing" and remain silent about his
termination from employment at prestigious institution when tape-recorded version indicated that he rejected
colleague's plea to remain silent for far more varied motives. Masson v. New Yorker Magazine, Inc.,
U.S.Cal.1991, 111 S.Ct. 2419, 501 U.S. 496, 115 L.Ed.2d 447, on remand 960 F.2d 896. Libel And Slander

 123(2)

Under California law, whether newspaper headline stating that police thought that public figure who was



witness at double homicide trial "did it," and that "he fears they want him for perjury, say pals," was defamatory
was question for jury, because headline could reasonably be interpreted to mean that police thought that public
figure had committed the murders, despite publisher's claim that "it" merely referred to perjury, especially since
headline appeared one week after trial resulted in acquittal. Kaelin v. Globe Communications Corp., C.A.9
(Cal.)1998, 162 F.3d 1036. Libel And Slander  123(3)

In manufacturer's action for destruction of business and injury to reputation by letter sent to a customer
charging manufacturer with manufacturing an infringing product, charging her with dishonesty in trade
practices, and attacking her financial responsibility, whether in minds of people of ordinary sense letter would
bring manufacturer into contempt, hatred, or ridicule or injure her character was for jury. Liquid Veneer Corp.
v. Smuckler, 1937, 90 F.2d 196. Libel And Slander  123(2)

In a slander action arising from sons' statement "Our dad's a pimp," how pervasive the pimping activities were
and when they took place, were factors for the jury to consider on the question of whether the imputation was
substantially true as to justify the "gist or sting" of the remark. Hughes v. Hughes (App. 2 Dist. 2004) 19
Cal.Rptr.3d 247, 122 Cal.App.4th 931, rehearing denied, review denied. Libel And Slander  55

In a defamation action, so long as the allegedly defamatory statement "Our dad's a pimp" could reasonably be
understood to mean that plaintiff had at one time engaged in pimping activity, it was for the jury to determine if
that is how the statement should be understood. Hughes v. Hughes (App. 2 Dist. 2004) 19 Cal.Rptr.3d 247, 122
Cal.App.4th 931, rehearing denied, review denied. Libel And Slander  123(2)

Issue in a defamation action of whether a statement is true or substantially true is normally considered to be a
factual one. Hughes v. Hughes (App. 2 Dist. 2004) 19 Cal.Rptr.3d 247, 122 Cal.App.4th 931, rehearing denied,
review denied. Libel And Slander  123(7)

Whether book published and written by defendant, assuming actual malice and identification, contained
substantially inaccurate descriptions as opposed to opinion of what actually happened in group therapy sessions
conducted by plaintiff psychologist and cast plaintiff in a disparaging light in that it portrayed plaintiff's
language and conduct as crude, aggressive, and unprofessional was question for jury. Bindrim v. Mitchell (App.
2 Dist. 1979) 155 Cal.Rptr. 29, 92 Cal.App.3d 61, certiorari denied 100 S.Ct. 490, 444 U.S. 984, 62 L.Ed.2d
412, rehearing denied 100 S.Ct. 713, 444 U.S. 1040, 62 L.Ed.2d 675. Libel And Slander  123(2)

In order to find requisite malice from publication of ambiguous words which could constitute either fact or
opinion, jury must find not only that the words were reasonably understood in their defamatory, factual sense,
but also that defendant either deliberately cast his statements in an equivocal fashion in the hope of insinuating
a defamatory import to the reader, or that he knew or acted in reckless disregard of whether his words would be
interpreted by average reader as defamatory statements of fact. Good Government Group of Seal Beach, Inc. v.
Superior Court of Los Angeles County (1978) 150 Cal.Rptr. 258, 22 Cal.3d 672, 586 P.2d 572, certiorari denied
99 S.Ct. 2406, 441 U.S. 961, 60 L.Ed.2d 1066. Libel And Slander  4

Whether there was "actual malice," where such showing is required in libel action, is question of fact for jury.
Widener v. Pacific Gas & Elec. Co.(App. 1 Dist. 1977) 142 Cal.Rptr. 304, 75 Cal.App.3d 415, certiorari denied
98 S.Ct. 2265, 436 U.S. 918, 56 L.Ed.2d 759. Libel And Slander  123(8)

In action by attorney against newspaper publisher for libel originally contained in editorial, it was for trier of
fact to determine if leaders would have understood article to imply that attorney deliberately misled court
concerning nature of holiday of religious group of which he was a member in order to obtain an advantage for
himself and his client while placing opposing parties at a disadvantage. Maidman v. Jewish Publications,
Inc.(1960) 7 Cal.Rptr. 617, 54 Cal.2d 643, 355 P.2d 265. Libel And Slander  123(2)

In action against newspaper publisher for allegedly libelous editorial, question whether editorial was published
primarily because of hatred or ill will toward plaintiff was for jury and allegations were sufficient to rebut
existence of defense of fair comment. Maidman v. Jewish Publications, Inc.(1960) 7 Cal.Rptr. 617, 54 Cal.2d
643, 355 P.2d 265. Libel And Slander  83; Libel And Slander  123(6)



In action for damages against proprietors of tavern for libelous publications concerning plaintiff's character as
chaste woman, wherein it appeared that such writings had been inscribed upon toilet room for men maintained
by tavern proprietors for convenience of male patrons, whether bartender, who was agent of defendants, had
knowledge of defamatory matter and whether defendants had negligently allowed defamatory matter to remain
for such length of time as to be chargeable with its republication when plaintiff's husband and group of persons
visited rest room and saw writing, was question for jury. Hellar v. Bianco (App. 3 Dist. 1952) 111 Cal.App.2d
424, 244 P.2d 757. Libel And Slander  123(1)

In libel action, falsity of charges against plaintiff church members brought before church membership by pastor
and deacons which were designed to injure plaintiffs' reputations in the church and to cause them to be shunned
and avoided was for the jury. Brewer v. Second Baptist Church of Los Angeles (1948) 32 Cal.2d 791, 197 P.2d
713. Libel And Slander  123(7)

In action for libel, before a demurrer to complaint containing innuendoes can be properly sustained, it must
appear that the publication is not reasonably susceptible of the defamatory meaning and cannot reasonably be
understood in the defamatory sense pleaded, and if the words used are susceptible of more than one meaning,
one of which is the libelous meaning alleged in complaint, whether the words are defamatory or of innocent
import should be left to the jury, even though the covert meaning ascribed to them is improbable. Gallagher v.
Chavalas (App. 1 Dist. 1941) 48 Cal.App.2d 52, 119 P.2d 408. Libel And Slander  97

In school teacher's libel action against parent of children in school, for introduction of resolution before
chamber of commerce requesting transfer of teacher for misconduct and brutal treatment of children reciting
that public press had reported judgment against teacher for mistreatment of pupil, question whether publication
was made in good faith and without malice so as to be privileged was for trier of facts. Heuer v. Kee (App. 2
Dist. 1936) 15 Cal.App.2d 710, 59 P.2d 1063. Appeal And Error  1008.1(13)

If alleged libelous article is capable of two meanings, cause of action is stated, and sense in which language was
used and understood is for jury. Vedovi v. Watson & Taylor (App. 1 Dist. 1930) 104 Cal.App. 80, 285 P. 418.
Libel And Slander  123(2)

In an action for libel, the question of the meaning of language used is in the first instance for the court, and if
such meaning is not ambiguous it is the duty of the court to decide whether it was privileged, but if the language
is ambiguous the proper practice is to submit the question of its meaning to the jury. Lyon v. Fairweather (App.
1 Dist. 1923) 63 Cal.App. 194, 218 P. 477. Libel And Slander  123(2)

Where it is alleged that language was used and understood as conveying a libelous meaning of which it is
capable, a cause of action is stated, and it is for the jury to determine whether it was used and understood in that
sense. Mellen v. Times-Mirror Co.(1914) 167 Cal. 587, 140 P. 277, Am.Ann.Cas. 1915C,766. Libel And
Slander  123(2)

Plaintiff is not entitled as a matter of law to punitive damages upon proving malice in libel, but the question
whether punitive damages shall be awarded is for the jury. Lewis v. Hayes (1913) 165 Cal. 527, 132 P. 1022,
Am.Ann.Cas. 1914D,148. Libel And Slander  123(10)

In an action for libel the existence of malice in fact is for the jury. Childers v. San Jose Mercury Printing & Pub.
Co.(1894) 105 Cal. 284, 38 P. 903. Libel And Slander  123(6)

169. Motion to strike, practice and procedure

Words not per se actionable though set out as part of conversation in which actionable words were used, will, if
there be no special damages averred be stricken out on motion. Gould v. ___ (Cal.Dist. 1858) 2 Lab. 154.

170. Discretion of court, practice and procedure

Court in defamation action abused its discretion in granting plaintiff discovery of records and files regarding
one defendant in custody of university which employed him and of documents and communications, including



grants, contracts, and awards, in relation to medical research performed by defendant at university, where
records and files were maintained in confidence, no direct relevance to issues of defamation action was
apparent, no compelling state interest requiring disclosure was discernible, and proper balancing of competing
values would necessarily weigh in favor of defendant's right of privacy. Board of Trustees of Leland Stanford
Jr. University v. Superior Court of Santa Clara County (App. 1 Dist. 1981) 174 Cal.Rptr. 160, 119 Cal.App.3d
516. Pretrial Procedure  378

In competitor's libel action against proprietor and manager of store, based on display in show window of store,
where original answer admitted proprietor and sales manager installed display, court did not abuse discretion in
refusing to permit answer to be amended by alleging only that manager installed display. Rosenberg v. J.C.
Penney Co.(App. 3 Dist. 1939) 30 Cal.App.2d 609, 86 P.2d 696. Labor And Employment  3091

In action against newspaper for libel, wherein the pleadings admitted that plaintiff was not a user of narcotics as
the libelous article charged, permitting plaintiff to prove that he was not a user of narcotics was within trial
court's discretion. Behrendt v. Times-Mirror Co.(App. 2 Dist. 1938) 30 Cal.App.2d 77, 85 P.2d 949. Libel And
Slander  100(1)

In action for slander, question as to excessiveness of damages was addressed primarily to trial court's discretion.
Meyers v. Berg (1931) 212 Cal. 415, 298 P. 806. Libel And Slander  121(2)

171. Instructions, practice and procedure — In general

Jury instruction requiring civil engineers to prove city employees acted with common-law malice in making
statements that engineers' surveys were inaccurate and fraudulent did not require that engineers show the
allegedly defamatory statements were false; malice could have been established by evidence of hatred or ill
will. Nizam-Aldine v. City of Oakland (App. 1 Dist. 1996) 54 Cal.Rptr.2d 781, 47 Cal.App.4th 364, review
denied. Libel And Slander  124(6)

Instruction to effect that jurors were to find that a substantial segment of the public did, in fact, believe that
plaintiff was, in fact, character portrayed in allegedly libelous book written and published by defendants was
properly refused in that publication to only one other person was sufficient to establish defamation. Bindrim v.
Mitchell (App. 2 Dist. 1979) 155 Cal.Rptr. 29, 92 Cal.App.3d 61, certiorari denied 100 S.Ct. 490, 444 U.S. 984,
62 L.Ed.2d 412, rehearing denied 100 S.Ct. 713, 444 U.S. 1040, 62 L.Ed.2d 675. Libel And Slander 
124(1)

In libel action against mercantile agency which had submitted defamatory reports to insurance broker's
prospective employers, proposed instruction on subject of circumstances in mitigation of damages was properly
refused, where fact that sole source of defamatory information had been engaged in prolonged business dispute
with the broker indicated that it was unreasonable for the agency to rely on anything that the source reported
about the broker without obtaining independent confirmation. Roemer v. Retail Credit Co.(App. 1 Dist. 1975)
119 Cal.Rptr. 82, 44 Cal.App.3d 926. Libel And Slander  124(7)

Instruction that plaintiffs claimed that libel injured them in their occupation was not to limit jury to
consideration of injury to their copartnership business. Miles v. Rosenthal (App. 3 Dist. 1928) 90 Cal.App. 390,
266 P. 320. Trial  253(3)

Where plaintiff's testimony of the effect of the publication on his wife was erroneously admitted, an instruction
permitting the jury to consider the mental suffering of plaintiff resulting from his consciousness that members
of his family suffered by reason of the publication was erroneous as emphasizing the error in the admission of
plaintiff's testimony. Stevens v. Snow (1923) 191 Cal. 58, 214 P. 968. Libel And Slander  124(5)

In an action for libel, an instruction that there had been evidence as to plaintiff's reputation prior to the
publications in question, and that it was for the jury to determine from the evidence whether plaintiff bore a
good reputation for honesty and integrity in the community where he lived prior to the publication, and that a
man with a good reputation for integrity and honesty could be more seriously damaged by such publication than
would a man having a bad reputation for honesty and integrity, was erroneous, since defendants, not having



attacked plaintiff's reputation in advance of plaintiff's introduction of evidence to sustain the same, were entitled
to have the case go to the jury on plaintiff's presumed reputation for honesty and integrity alone. Davis v. Hearst
(1911) 160 Cal. 143, 116 P. 530. Libel And Slander  124(5)

Where, in an action for libel, the complaint averred that for a long time prior to the publication and ever since
the newspaper had been widely circulated throughout the state, and that the publication containing the libel was
widely circulated, which was not denied, an instruction relating to the influence of the paper and defendant, and
of the circulation of the paper, was not outside of the evidence. Graybill v. De Young (1903) 140 Cal. 323, 73
P. 1067. Libel And Slander  124(5)

Where an action for libel was brought jointly against the publisher of a newspaper and his correspondent,
evidence of statements made by either defendant, after the publication of the libel, tending to prove his express
malice alone, was properly admitted under the instructions that such statements were not evidence against the
other defendant unless he participated in them, and that proof of actual malice against one alone would not
authorize a verdict for exemplary damages against either, and that only such exemplary damages could be given
as should be assessed against that defendant against whom the lowest amount of exemplary damages should be
given. Hearne v. De Young (1898) 119 Cal. 670, 52 P. 150, rehearing denied 119 Cal. 670, 52 P. 499. Libel
And Slander  107(4)

That the court, in an action for libel, left to the jury the determination of the meaning of the publications, with
instructions that they were to be taken in the sense that is most natural and obvious, and in that sense in which
those persons to whom the publications should come would be most likely to understand them, cannot be
complained of by defendant; the publications being such as might properly be construed as defamatory. Tonini
v. Cevasco (1896) 114 Cal. 266, 46 P. 103. Libel And Slander  124(4)

172.  —  —  Elements, instructions, practice and procedure

Jury instruction clearly set out all elements which defamation plaintiff had to prove, including element of
defendant's knowledge of falsity, and corresponding burdens of proof, and thus defendants failed to establish
any error in trial court's issuance of jury instruction which had been superseded. Sommer v. Gabor (App. 2 Dist.
1995) 48 Cal.Rptr.2d 235, 40 Cal.App.4th 1455, review denied. Libel And Slander  124(2)

Trial court's jury instruction that statement is not defamatory unless it conveys to recipient "an assertion of fact
that can be proven true or false," which was a modification of instruction containing language "a provably false
assertion of a fact or facts" was not erroneous since there was no meaningful distinction between two versions.
Sommer v. Gabor (App. 2 Dist. 1995) 48 Cal.Rptr.2d 235, 40 Cal.App.4th 1455, review denied. Libel And
Slander  124(1)

Trial court's failure to instruct jury in libel action that negligence was element of plaintiff's case was reversible
error; instructions misstated the law because they allowed jury to impose liability if defendant, a women's
antirape group, "acted with hatred or ill will" or made allegedly libelous statement "for a reason other than to
protect the interests of women in the community," and plaintiff stressed at trial that group was attempting to
lure new members and acted with ill will. Carney v. Santa Cruz Women Against Rape (App. 6 Dist. 1990) 271
Cal.Rptr. 30, 221 Cal.App.3d 1009. Libel And Slander  124(1); Libel And Slander  128

173.  —  —  Malice, instructions, practice and procedure

In place of term "actual malice," it is better practice that jury instructions in libel action by public figure refer to
publication of statement with knowledge of falsity or reckless disregard as to truth or falsity. Masson v. New
Yorker Magazine, Inc., U.S.Cal.1991, 111 S.Ct. 2419, 501 U.S. 496, 115 L.Ed.2d 447, on remand 960 F.2d
896. Libel And Slander  124(6)

Use of instruction that jury could find actual malice if research scientist "must have had" serious doubts about
truth of her statements was reversible error in trade libel action by manufacturer of products containing tea tree
oil, which was based on statements in books authored by scientist that she had found benzene in products made
from tea tree oil; record on scientist's state of mind was in sharp conflict, and instruction impermissibly



suggested to jury that so long as a reasonable person would have had serious doubts about truthfulness of
statements, she acted with actual malice. Melaleuca, Inc. v. Clark (App. 4 Dist. 1998) 78 Cal.Rptr.2d 627, 66
Cal.App.4th 1344, rehearing denied, review denied. Appeal And Error  1064.1(1); Libel And Slander 
139

An instruction in a libel suit that, if the libelous article was published without malice, only such actual damages
may be recovered as are shown by the evidence, is erroneous, since actual damages may be recovered in the
absence of actual proof. Hearne v. De Young (1901) 132 Cal. 357, 64 P. 576. Libel And Slander  33

174.  —  —  Libel per se, instructions, practice and procedure

In defamation action brought against school district by teacher, who alleged that letter written by school
administrator imputing teacher's lack of qualifications for a permanent teaching position was libelous, trial court
erred by refusing to instruct on libel per se. Manguso v. Oceanside Unified School Dist.(App. 4 Dist. 1984) 200
Cal.Rptr. 535, 153 Cal.App.3d 574. Libel And Slander  124(5)

175.  —  —  Justification, instructions, practice and procedure

Instruction that plea of justification is not sustained, unless evidence tends to prove every element essential to
truth of charge, was properly disallowed. Miles v. Rosenthal (App. 3 Dist. 1928) 90 Cal.App. 390, 266 P. 320.
Libel And Slander  124(7)

176.  —  —  Prejudicial instructions, practice and procedure

City was prejudiced in defamation action by jury instruction improperly requiring city to prove truth of
statements by its employees that two civil engineers had conducted inaccurate and fraudulent land surveys;
there was voluminous conflicting evidence as to whether allegedly defamatory statements were false, engineers'
trial counsel repeatedly emphasized erroneous instruction during closing argument, case was a close one as
evidenced by verdicts in favor of individual employees and nine-to-three verdict against city, and there were no
other instructions that might have cured erroneous instruction. Nizam-Aldine v. City of Oakland (App. 1 Dist.
1996) 54 Cal.Rptr.2d 781, 47 Cal.App.4th 364, review denied. Appeal And Error  1064.1(9)

177.  —  —  Damages, instructions, practice and procedure

That jury instruction on damages in libel action gave jury discretion in fixing dollar amount of damages did not
improperly permit jury to award presumed damages. Carney v. Santa Cruz Women Against Rape (App. 6 Dist.
1990) 271 Cal.Rptr. 30, 221 Cal.App.3d 1009. Libel And Slander  124(8)

In action brought by former employee against former employer and certain supervisory employees to recover
compensatory and punitive damages for defamation and intentional infliction of emotional distress, no error
occurred in instructing jury that, in addition to general damages for emotional distress, humiliation, and
embarrassment caused by outrageous conduct by a defendant, a plaintiff was also entitled to compensation for
any special damages suffered by him from defendants' outrageous or defamatory acts, and that such special
damages in instant action included plaintiff's loss of income from employment and all damage suffered by him
in respect to his profession proximately caused by defendants' acts. Agarwal v. Johnson (1979) 160 Cal.Rptr.
141, 25 Cal.3d 932, 603 P.2d 58. Libel And Slander  124(8)

In action against newspaper for libel, admission of testimony concerning illness and physical suffering caused
by nervous shock allegedly resulting from the publication was not error where jury was carefully instructed to
allow only compensatory damages for injury actually sustained as natural and probable consequence of the
publication. Behrendt v. Times-Mirror Co.(App. 2 Dist. 1938) 30 Cal.App.2d 77, 85 P.2d 949. Libel And
Slander  108

In an action for libel, it was not error to refuse to instruct that, on a plea of justification and failure of proof to
sustain it, plaintiff was entitled to exemplary damages, as the question of damages was for the jury. Schomberg
v. Walker (1901) 132 Cal. 224, 64 P. 290. Libel And Slander  123(10)



178. Damages, practice and procedure — In general

Permitting recovery of presumed and punitive damages in defamation cases absent a showing of actual malice
does not violate First Amendment when the defamatory statements do not involve matters of public concern.
Nizam-Aldine v. City of Oakland (App. 1 Dist. 1996) 54 Cal.Rptr.2d 781, 47 Cal.App.4th 364, review denied.
Constitutional Law  2173; Libel And Slander  120(1); Constitutional Law  2175

Though conduct of defendant publisher respecting the libel of show-business personality was reprehensible and
was undertaken with the kind of improper motive which supported imposition of punitive damages, award of
$750,000 punitive damages was excessive in light of defendant publisher's net worth of 2.6 million dollars and
its net income for the period under consideration of 1.56 million dollars; thus, punitive damages award would
be reduced to sum of $150,000 or publisher would be granted a new trial on that issue. Burnett v. National
Enquirer, Inc.(App. 2 Dist. 1983) 193 Cal.Rptr. 206, 144 Cal.App.3d 991, appeal dismissed 104 S.Ct. 1260, 465
U.S. 1014, 79 L.Ed.2d 668. Libel And Slander  121(1)

An attorney, plaintiff in libel action, is not required to prove, and in the nature of things cannot prove, the extent
of his damage by showing what legal fees he has been deprived of through the libelous circulation, or what
clients he has lost because of it, and the jury may consider as a basis for award of actual damages the number of
the plaintiff's employees, including lawyers and stenographers, their salaries, his gross income, the wide
publicity given to the libel, his holding of political office and prominence in the community, his professional
standing, good name, reputation, injured feelings, and mental suffering. Scott v. Times-Mirror Co.(1919) 181
Cal. 345, 184 P. 672. Libel And Slander  107(1)

As in suit for publishing article that plaintiff had leprosy, amount of damages depended on extent of
defamation, court properly submitted question of damages without expression other than that implied from
statement that article was libelous per se. Lewis v. Hayes (1918) 177 Cal. 587, 171 P. 293. Libel And Slander

 124(8)

Where libel of a business house is of such a character as to defame the proprietor or members of the firm of
proprietors individually, the damages recoverable by the proprietor or members of the firm are not limited to
those affecting the business. Bohan v. Record Pub. Co.(App. 1905) 1 Cal.App. 429, 82 P. 634. Libel And
Slander  116

The jury in assessing damages in an action for libel may consider the natural and necessary consequences of the
publication on plaintiff. Graybill v. De Young (1903) 140 Cal. 323, 73 P. 1067. Libel And Slander  116

In an action for libel, it is competent for plaintiff to show his or her condition in life, not merely from a
pecuniary standpoint, but as to family and family connections, as bearing upon the question of damages. Dixon
v. Allen (1886) 69 Cal. 527, 11 P. 179. Libel And Slander  107(3)

A mere denial of plaintiff's allegation of good reputation is not to be considered in aggravation of damages.
Pink v. Catanich (1876) 51 Cal. 420. Libel And Slander  116

No additional damages can be awarded for repetitions or publications of the same import as the one sued on,
made after the commencement of the action. Chamberlin v. Vance (1875) 51 Cal. 75. Libel And Slander 
116

179.  —  —  Discretion of jury, damages, practice and procedure

In libel action based on letter written with alleged purpose of maliciously injuring plaintiff's name and
reputation and destroying her business, jury has wide discretion in awarding damages. Liquid Veneer Corp. v.
Smuckler, 1937, 90 F.2d 196. Libel And Slander  123(9)

In an action for libel, the question of damages is for the jury; the court cannot assume, as a matter of law, that
the plaintiff is entitled to only nominal damages. Lick v. Owen (1874) 47 Cal. 252. Libel And Slander 
123(9)



180.  —  —  Special damages, practice and procedure

A publication which is reasonably susceptible of a defamatory meaning on its face is actionable without proof
of special damages. Walker v. Kiousis (App. 4 Dist. 2001) 114 Cal.Rptr.2d 69, 93 Cal.App.4th 1432. Libel And
Slander  33

181.  —  —  Punitive or exemplary damages, practice and procedure

Award of punitive damages against defendant publisher in public figure case was erroneously struck on ground
that jury did not award punitive damages against defendant author inasmuch as standard for punitive damages
was actual malice and jury must have found that defendant author had actual malice to award compensatory
damages. Bindrim v. Mitchell (App. 2 Dist. 1979) 155 Cal.Rptr. 29, 92 Cal.App.3d 61, certiorari denied 100
S.Ct. 490, 444 U.S. 984, 62 L.Ed.2d 412, rehearing denied 100 S.Ct. 713, 444 U.S. 1040, 62 L.Ed.2d 675. Libel
And Slander  120(2)

Since jury found that both defendants had "actual malice" in writing and publishing paperback book paralleling
events in group therapy sessions of plaintiff psychologist, it followed that punitive damages could have been
awarded against both defendants, and since punitive damages were discretionary and wealth could be taken into
account, it was proper to award punitive damages only against defendant publisher, and not defendant author.
Bindrim v. Mitchell (App. 2 Dist. 1979) 155 Cal.Rptr. 29, 92 Cal.App.3d 61, certiorari denied 100 S.Ct. 490,
444 U.S. 984, 62 L.Ed.2d 412, rehearing denied 100 S.Ct. 713, 444 U.S. 1040, 62 L.Ed.2d 675. Libel And
Slander  120(2)

A plaintiff is never entitled as a matter of right to exemplary damages for a defamation, and, where malice in
fact is shown, whether exemplary damages are to be awarded is exclusive province of jury. Brewer v. Second
Baptist Church of Los Angeles (1948) 32 Cal.2d 791, 197 P.2d 713. Libel And Slander  120(1); Libel And
Slander  123(10)

In libel action against proprietor and manager of store, based on manager's show window display, where no
compensatory damages were awarded against manager, plaintiffs were not entitled to punitive damages against
manager. Rosenberg v. J.C. Penney Co.(App. 3 Dist. 1939) 30 Cal.App.2d 609, 86 P.2d 696. Libel And Slander

 120(1)

182.  —  —  Injury to reputation, damages, practice and procedure

A conductor discharged from employment by reason of defendant's libelous letter was entitled to recover for
injury to reputation. Adams v. Cameron (App. 1915) 27 Cal.App. 625, 150 P. 1005, rehearing denied 27
Cal.App. 625, 151 P. 286. Libel And Slander  117

183.  —  —  Injury to feelings, damages, practice and procedure

A conductor discharged from employment by reason of defendant's libelous letter was entitled to recover for
injury to feelings, as well as for loss of salary. Adams v. Cameron (App. 1915) 27 Cal.App. 625, 150 P. 1005,
rehearing denied 27 Cal.App. 625, 151 P. 286. Libel And Slander  119

184.  —  —  Attorney's fees, damages, practice and procedure

Statute authorized courts to award attorneys' fees in actions for libel or slander only when a peace officer or an
officer's public employer was a party, and when the action arose out of the performance of an officer's duties; it
did not authorize fee awards in libel and slander actions generally; disapproving Planned Protective Services v.
Gorton, 200 Cal.App.3d 1, 245 Cal.Rptr. 790. Martin v. Szeto (2004) 9 Cal.Rptr.3d 687, 32 Cal.4th 445, 84
P.3d 374. Libel And Slander  129

185.  —  —  Proof of damages, practice and procedure

While malice in fact is essential to exemplary damages in a civil action for libel, it may be proved either by
direct or circumstantial evidence. Davis v. Hearst (1911) 160 Cal. 143, 116 P. 530. Libel And Slander 



112(2)

186.  —  —  Particular actions, damages, practice and procedure

In defamation action by actress against husband and wife, jury's award of general damages in amount of
$800,000 against wife and $1.2 million against husband were not excessive nor grossly disproportionate to
injury or result of passion or prejudice where actress' mother received about 200 fan letters indicating that fans
believed defamatory statements and articles were true and from which jury could infer actual damages to
actress' reputation, and actress' publicist testified unequivocally that articles were damaging to actress'
reputation as actress and were terminal to her career. Sommer v. Gabor (App. 2 Dist. 1995) 48 Cal.Rptr.2d 235,
40 Cal.App.4th 1455, review denied. Libel And Slander  121(.5)

Award of $250,000 punitive damages to insurance broker against mercantile agency which had submitted false
investigative reports to broker's prospective employers was not so grossly excessive as to indicate passion or
prejudice on part of jury, where agency had net worth of $4,000,000 and an after-tax income of nearly
$9,000,000 a year, the plaintiff suffered $40,000 actual damages, and the agency's conduct evidenced a grossly
reckless disregard of the broker's rights. Roemer v. Retail Credit Co.(App. 1 Dist. 1975) 119 Cal.Rptr. 82, 44
Cal.App.3d 926. Libel And Slander  121(1)

General damages of $100,000 were excessive for libelous showing of film which damaged agricultural
corporation's reputation as an employer, and such award for general damages was reduced to $10,000 on
appeal. Di Giorgio Fruit Corp. v. American Federation of Labor and Congress of Indus. Organizations (App. 3
Dist. 1963) 30 Cal.Rptr. 350, 215 Cal.App.2d 560. Libel And Slander  121(1)

In determining damages from defamatory propaganda, notoriety and nature of statements, character, condition
and influence of parties, general nature and extent of business, and prospective damages were to be considered.
Di Giorgio Fruit Corp. v. American Federation of Labor and Congress of Indus. Organizations (App. 3 Dist.
1963) 30 Cal.Rptr. 350, 215 Cal.App.2d 560. Libel And Slander  113

$10,000 compensatory and $15,000 exemplary damages against proprietor of store in libel actions based on
show window display wherein invidious comparison of garment sold by store and that sold by plaintiffs was
made were excessive and reduced to $5,000 each. Rosenberg v. J.C. Penney Co.(App. 3 Dist. 1939) 30
Cal.App.2d 609, 86 P.2d 696. Libel And Slander  121(1)

In action for slander for calling plaintiff a "dirty bitch," verdict for $25,000, which court reduced to $15,000,
was not excessive. Meyers v. Berg (1931) 212 Cal. 415, 298 P. 806. Libel And Slander  121(2)

In action for libel, where plaintiff asked $20,000 damages without expressly asking punitive damages, an award
of $1,000 exemplary damages was not erroneous, if supported by the evidence. Waite v. San Fernando Pub.
Co.(1918) 178 Cal. 303, 173 P. 591. Libel And Slander  88

In an action by a conductor discharged from his employment, at which he earned $184.50 a month, because of
defendant's libelous letter to his employer, a verdict for $5,000 two years after the discharge was not excessive.
Adams v. Cameron (App. 1915) 27 Cal.App. 625, 150 P. 1005, rehearing denied 27 Cal.App. 625, 151 P. 286.
Libel And Slander  121(1)

A verdict for $500 compensatory damages in an action for libel is not excessive, where the publication falsely
charged plaintiff with having committed a criminal offense. Gilman v. McClatchy (1896) 111 Cal. 606, 44 P.
241. Libel And Slander  121(1)

In an action for libel for charging plaintiff, a butcher, with selling "Chinese pork," which is often diseased, a
verdict for $300 damages is not excessive. Mowry v. Raabe (1891) 89 Cal. 606, 27 P. 157. Libel And Slander

 121(1)

187. Verdict, practice and procedure

Where it was manifest in action to recover for alleged libel and slander contained in statement that plaintiff had



falsified his expense account and was guilty of insubordination, that expense account rendered by plaintiff was
false, and that plaintiff was guilty of insubordination, defendants were entitled to judgment notwithstanding
verdict for plaintiff. Washer v. Bank of America Nat. Trust & Savings Ass'n (App. 1 Dist. 1948) 87 Cal.App.2d
501, 197 P.2d 202. Judgment  199(1)

Where plaintiff established right to compensatory damages for libel and slander, verdict assessing entire
damages as exemplary should be liberally construed as general verdict covering all damages, both actual and
punitive. Clark v. McClurg (1932) 215 Cal. 279, 9 P.2d 505. Appeal And Error  1070(1)

A verdict in libel or slander will not be disturbed on the ground of excessive amount, unless it is so great as to
shock the moral sense and raise the presumption that the jury were actuated by passion, bias, or prejudice.
Harris v. Zanone (1892) 93 Cal. 59, 28 P. 845. Libel And Slander  128

188. Summary judgment, practice and procedure

To avoid summary judgment under actual malice standard in libel action, plaintiff must show that reasonable
jury could find by clear and convincing evidence that defendants published statements with knowledge of their
falsity or reckless disregard as to whether they were true. Masson v. New Yorker Magazine, Inc., C.A.9
(Cal.)1992, 960 F.2d 896, on remand 832 F.Supp. 1350. Federal Civil Procedure  2515

Genuine issue of material fact as to whether results in consumer organization's test of sports utility vehicle
(SUV) were result of design defect or of driver input precluded summary judgment in manufacturer's libel
action against organization based on statement in organization's public letter in magazine. Isuzu Motors Ltd. v.
Consumers Union of U.S., Inc., C.D.Cal.1999, 66 F.Supp.2d 1117. Federal Civil Procedure  2515

Where allegedly libelous remarks can be understood by average reader to be either nonactionable expression of
opinion or as purported truthful statement of fact, issue may not be resolved by summary judgment, but is one
for trier of fact. Fisher v. Larsen (App. 4 Dist. 1982) 188 Cal.Rptr. 216, 138 Cal.App.3d 627, certiorari denied
104 S.Ct. 390, 464 U.S. 959, 78 L.Ed.2d 335. Judgment  181(33)

A motion for summary judgment in libel actions involving First Amendment [U.S.C.A.Const. Amend. 1] rights
is an approved procedure. Desert Sun Pub. Co. v. Superior Court for Riverside County (App. 4 Dist. 1979) 158
Cal.Rptr. 519, 97 Cal.App.3d 49. Judgment  180

Since libel actions, particularly those brought by public officials as result of assertedly defamatory comment on
their official conduct, involve exercise of First Amendment [U.S.C.A.Const. Amend. 1] rights, speedy
resolution of cases involving free speech is desirable, and thus summary judgment is a favored remedy, and
upon such a motion the trial court must determine whether there is a sufficient showing of malice to warrant
submission of that issue to jury. Fuhrman v. Risner (App. 2 Dist. 1979) 155 Cal.Rptr. 122, 92 Cal.App.3d 725.
Judgment  180; Judgment  186

Because unnecessarily protracted litigation would have a chilling effect upon the exercise of First Amendment
rights, speedy resolution of cases involving free speech is desirable; therefore, summary judgment is a favored
remedy, and upon such a motion the trial court must determine whether there is sufficient showing of malice to
warrant submission of that issue to jury. Good Government Group of Seal Beach, Inc. v. Superior Court of Los
Angeles County (1978) 150 Cal.Rptr. 258, 22 Cal.3d 672, 586 P.2d 572, certiorari denied 99 S.Ct. 2406, 441
U.S. 961, 60 L.Ed.2d 1066. Constitutional Law  2086; Judgment  180; Judgment  186

In libel action brought by former city councilman, substantial fact issue existed as to whether article in question,
which included references to "extortion" and "blackmail" was factual in nature or constituted an opinion,
precluding summary judgment. Good Government Group of Seal Beach, Inc. v. Superior Court of Los Angeles
County (1978) 150 Cal.Rptr. 258, 22 Cal.3d 672, 586 P.2d 572, certiorari denied 99 S.Ct. 2406, 441 U.S. 961,
60 L.Ed.2d 1066. Judgment  181(33)

189. Undertaking, practice and procedure



Where two individuals and business firm which they established each filed separate causes of action for libel
but were permissively joined as plaintiffs in consolidated action, and each plaintiff sought individual recovery,
C.C.P. § 830 (repealed) requiring plaintiff in action for libel or slander to file $500 cost bond required that each
plaintiff file $500 bond. Writers Guild of America, West, Inc. v. Superior Court for Los Angeles County (App.
2 Dist. 1969) 78 Cal.Rptr. 520, 273 Cal.App.2d 841. Action  59

190. Review, practice and procedure

On remand of libel action by noted psychoanalyst, Court of Appeals was to address in the first instance the
argument that district court erred in granting summary judgment to publishers on basis of their respective
relations with author or lack of any independent actual malice, where it failed to reach that argument because of
its disposition with respect to author. Masson v. New Yorker Magazine, Inc., U.S.Cal.1991, 111 S.Ct. 2419,
501 U.S. 496, 115 L.Ed.2d 447, on remand 960 F.2d 896. Federal Courts  462

Jury's award of damages against title insurance company and its officer for their tortious interference with
contract between escrow agent and mortgage company may have been tainted by jury's erroneous determination
that two statements made by title insurance company and officer were violative of the Lanham Act and state
defamation law, and retrial on damages was thus required on interference claim. Coastal Abstract Service, Inc.
v. First American Title Ins. Co., C.A.9 (Cal.)1999, 173 F.3d 725, 50 U.S.P.Q.2d 1118. Federal Courts  893;
Federal Courts  945

In assessing prejudice from an erroneous instruction, appellate court considers, insofar as relevant, (1) degree of
conflict in evidence on critical issues, (2) whether argument to jury may have contributed to instruction's
misleading effect, (3) whether jury requested rereading of erroneous instruction or of related evidence, (4)
closeness of jury's verdict, and (5) effect of other instructions in remedying the error. Melaleuca, Inc. v. Clark
(App. 4 Dist. 1998) 78 Cal.Rptr.2d 627, 66 Cal.App.4th 1344, rehearing denied, review denied. Appeal And
Error  1064.1(1)

Erroneous instruction on actual malice, which required reversal of judgment against research scientist with
respect to defamation and injurious falsehood claims by manufacturer of products which were claimed by
scientist to contain benzene, also required reversal of judgment on claim for invasion of manufacturer's
relationship with its marketing executives, as protection applicable to statements did not depend on label of
cause of action. Melaleuca, Inc. v. Clark (App. 4 Dist. 1998) 78 Cal.Rptr.2d 627, 66 Cal.App.4th 1344,
rehearing denied, review denied. Appeal And Error  1172(3)

In reviewing trial court's order sustaining demurrer to complaint for libel and for invasion of privacy by
depicting plaintiff in false light, inquiry by Court of Appeal was not to determine whether publication might
have innocent meaning but rather to determine if it reasonably conveyed a defamatory meaning. Selleck v.
Globe Intern., Inc.(App. 2 Dist. 1985) 212 Cal.Rptr. 838, 166 Cal.App.3d 1123, review denied. Libel And
Slander  128

Court of appeal on review of libel action has duty to closely examine record to determine whether it could
constitutionally support judgment in favor of plaintiff, but this does not include de novo review of trial court
proceedings wherein jury's verdict is entitled to no weight. Widener v. Pacific Gas & Elec. Co.(App. 1 Dist.
1977) 142 Cal.Rptr. 304, 75 Cal.App.3d 415, certiorari denied 98 S.Ct. 2265, 436 U.S. 918, 56 L.Ed.2d 759.
Appeal And Error  840(3); Appeal And Error  893(1); Appeal And Error  999(1)

Where during settlement of jury instructions in libel action it was stipulated that "public figures" standard
would be applied, and jury was so instructed, such rule would be applied on review. Widener v. Pacific Gas &
Elec. Co.(App. 1 Dist. 1977) 142 Cal.Rptr. 304, 75 Cal.App.3d 415, certiorari denied 98 S.Ct. 2265, 436 U.S.
918, 56 L.Ed.2d 759. Appeal And Error  883

§ 45a. Libel on its face; other actionable defamatory language 
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A libel which is defamatory of the plaintiff without the necessity of explanatory matter, such as an inducement,
innuendo or other extrinsic fact, is said to be a libel on its face.  Defamatory language not libelous on its face is
not actionable unless the plaintiff alleges and proves that he has suffered special damage as a proximate result
thereof.  Special damage is defined in Section 48a of this code.
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Special verdict not permitted, see Penal Code § 1150.
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The "Conclusion" of the Author is as follows:
"Before this doctrine of "libel per se' was evolved, the law was clear that any publication in the form

of a libel was actionable if, in fact, it defamed the plaintiff, regardless of whether the words
appeared defamatory on their face or whether or not they caused special damages.  If the
defamatory publication was in the form of slander, regardless of whether that defamatory
character appeared on the face of the statement or was covert and required an extrinsic showing
to make it appear derogatory, special damages had to be alleged and proved except where the
slanderous statement fell into one or the other of three classes of defamation, namely, where the
words imputed (a) a crime of a certain magnitude, (b) the present possession of a loathsome
disease, or (c) conduct or characteristics that would tend to injure the plaintiff's reputation in
relation to his office, profession, or trade.  To the three, a fourth is sometimes added, namely,
imputing unchastity to a married or unmarried woman.

"This doctrine of "libel per se' — that is, that defamation published in the form of libel is not
actionable unless it either is defamatory on the face of the publication or causes special damages
— seems to be an obvious and unwarranted slip on the part of the courts that have adopted it.
There is no reason why a publication defamatory on its face should not require special damages,
while one that is defamatory by reason of extrinsic circumstances should.  Both injure reputation
at the moment they are published and there is no difference in the way or the extent of the injury
by reason of defamation being disclosed or covert.

"The doctrine is without excuse for being, and is wholly unsound.  If it is just to allow an action for
libel without proof of special damages when the publication is defamatory on its face, it is unjust
to refuse it simply because the defamation must be established by extrinsic circumstances.  It
seems unjust where the plaintiff has been defamed, it matters not how outrageously, that he
should be deprived of an action by reason of an irrelevant fact, i.e., that the publication is not
defamatory on its face.

"The courts which have gone astray have apparently not observed that "per se' as used in slander did
not mean slanderous on its face and, without ever being conscious of it, they have brought forth
a misbegotten monster which they ought promptly to strangle to prevent further progeny of this
species."
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Necessity and nature of special damage. (1925) 14 Cal.L.Rev. 61.
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2007 Main Volume

Collateral References:

Witkin, Summary (9th ed) Torts §§481, 488, 586
Witkin, Procedure (4th ed) Plead §691
The Rutter Group, Enforcing Judgements and Debts (Ahart) §§2:373, 2:375
B-W Cal Civil Practice: Business Litigation §55:29
B-W Cal Civil Practice: Torts §§20:12, 20:27, 20:31, 21:24, 21:64, 21:69, 21:70
Cal Jur 3d Asslt, Etc. §§131, 152, 153, 237
 Am Jur 2d Libel and Slander §§8 et seq.
Proof of injury to reputation as prerequisite to recovery of damages in defamation

action—Post-Gertz cases.  36 ALR4th 807.



Libel and slander: Necessity of expert testimony to establish negligence of media defendant in
defamation action by private individual.  37 ALR4th 987.

False light invasion of privacy—disparaging but noncriminal depiction.  60 ALR4th 51.

Notes Of Decisions

Actionable statements 6
Actual damages 24
Assertion of rumor or belief 7
Average or reasonable person, understanding of persons hearing publication 9
Breach of confidence 13
Burden of proof and presumptions 30
Candidates and public officials 21
Colloquium 20
Complaints 29
Confidence, violation of 13
Considerations 2
Construction and application 1
Construction of language 3
Context and tenor 4
Criminal accusations 11
Damages 23-28

Damages - In general 23
Damages - Actual damages 24
Damages - Presumption of damages 28
Damages - Special damages, generally 25
Damages - Special damages and pleading 26
Damages - Special damages and proof 27

Defenses 22
Elements 2
Evidence 31
Fact questions 33
Factors 2
Findings 35
Identification of individual 20.5
Innuendo, inducement, or other extrinsic fact 18
Insinuation 19
Instructions 34
Intent and malice 5
Jury questions 33
Language causing pecuniary loss 14
Language, construction of 3
Law questions 32
Malice and intent 5
Monetary loss, language causing 14
Particular words as libelous per se 17
Pecuniary loss, language causing 14
Presumption of damages 28
Presumptions and burden of proof 30
Public officials and candidates 21
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Questions of fact 33
Questions of law 32
Reasonable person, understanding of persons hearing publication 10
Review 36
Rumor or belief, assertion of 7
Special damages, generally 25
Special damages and pleading 26
Special damages and proof 27
Special knowledge, understanding of persons hearing publication 10
Tenor and context 4
Test 2
Unchastity charges 12
Understanding of persons hearing publication 8-10

Understanding of persons hearing publication - In general 8
Understanding of persons hearing publication - Average or reasonable person  9
Understanding of persons hearing publication - Special knowledge 10

Violation of confidence 13

1. Construction and application

To be "libelous per se" a writing on its face must fall within statutory definition of libel. Sullivan v. Warner
Bros. Theatres (1941) 109 P.2d 760, 42 Cal.App.2d 660; Rosenberg v. J. C. Penney Co.(1939) 86 P.2d 696, 30
Cal.App.2d 609; Bates v. Campbell (1931) 2 P.2d 383, 213 Cal. 438; Vedovi v. Watson & Taylor (1930) 285 P.
418, 104 Cal.App. 80.

Under California law, a publication is libelous on its face only if there is no need to have explanatory matter
introduced. Downing v. Abercrombie & Fitch, C.A.9 (Cal.)2001, 265 F.3d 994, 60 U.S.P.Q.2d 1184. Libel And
Slander  6(1)

Under California law, "material libelous per se" is a false and unprivileged publication by writing which
exposes any person to hatred, contempt, ridicule, or obloquy, or which causes him to be shunned or avoided, or
which has a tendency to injure him in his occupation. Yow v. National Enquirer, Inc., E.D.Cal.2008, 550
F.Supp.2d 1179. Libel And Slander  6(1)

Under California law, a statement is "libelous per se" if it defames the plaintiff on its face, without the need for
extrinsic evidence to explain the statement's defamatory nature. Yow v. National Enquirer, Inc., E.D.Cal.2008,
550 F.Supp.2d 1179. Libel And Slander  6(1)

A statement can be "libelous per se" if it contains a charge by implication from the language employed by the
speaker and a listener could understand the defamatory meaning without the necessity of knowing extrinsic
explanatory matter. McGarry v. University of San Diego (App. 4 Dist. 2007) 64 Cal.Rptr.3d 467, 154
Cal.App.4th 97, review denied. Libel And Slander  6(1)

Statement is "libelous per se" when on its face words of statement are of such character as to be actionable
without showing of special damage. Slaughter v. Friedman (1982) 185 Cal.Rptr. 244, 32 Cal.3d 149, 649 P.2d
886. Libel And Slander  33

Publication charging plaintiff contractors with tardiness in completing street paving job, susceptible of
defamatory as well as harmless meaning, was libelous per se. Williams v. Daily Review, Inc.(App. 1 Dist.
1965) 46 Cal.Rptr. 135, 236 Cal.App.2d 405. Libel And Slander  9(6)

Statutory definitions of "libel" and "slander" include almost any language which upon its face has a natural
tendency to injure a person's reputation, either generally or with respect to his occupation, and words clearly
conveying a meaning within one of the statutory categories are "actionable per se". Washer v. Bank of America



Nat. Trust & Savings Ass'n (1943) 21 Cal.2d 822, 136 P.2d 297. Libel And Slander  15

2. Elements

Material libelous per se is false and unprivileged publication by writing which exposes any person to hatred,
contempt, ridicule, or obloquy, or which causes him to be shunned or avoided, or which has tendency to injure
him in his occupation. Washburn v. Wright (App. 4 Dist. 1968) 68 Cal.Rptr. 224, 261 Cal.App.2d 789. Libel
And Slander  6(1)

To render publication concerning corporation libelous per se, it must reasonably and naturally appear that it was
of nature to deprive corporation of patronage or trade, or to render it odious and contemptible in estimate of
those with whom it did have or might reasonably expect to have business dealings, but it is not necessary that
publication misrepresent character or condition of the corporation's marketable products, the method by which
its internal affairs are conducted, its capacity or business dealings toward public, or its products, its attitude, its
business or stability, so as to affect its credit. Di Giorgio Fruit Corp. v. American Federation of Labor and
Congress of Indus. Organizations (App. 3 Dist. 1963) 30 Cal.Rptr. 350, 215 Cal.App.2d 560. Libel And Slander

 9(1)

Test of whether language is libelous on its face is whether defamatory meaning appears from the language itself
without necessity of explanation or pleading of extrinsic facts, and if it does, whether the charge be directly
made or merely implied, publication without averment, colloquium, or innuendo, will in itself constitute a libel.
MacLeod v. Tribune Pub. Co.(1959) 52 Cal.2d 536, 343 P.2d 36. Libel And Slander  19

To be "libelous per se" a writing need not charge or impute a crime, but any writing, falsely charging a person
with a violation of confidence reposed in him or with treachery to his associates, is actionable per se. Dethlefsen
v. Stull (App. 1 Dist. 1948) 86 Cal.App.2d 499, 195 P.2d 56. Libel And Slander  6(2)

A publication is "libelous per se" when on its face and without the aid of innuendo it exposes a person to hatred,
contempt, ridicule, or obloquy, or causes him to be shunned or avoided, or which has a tendency to injure him
in his occupation. Peabody v. Barham (App. 2 Dist. 1942) 52 Cal.App.2d 581, 126 P.2d 668. Libel And Slander

 6(1)

A publication within § 45 defining libel as false and unprivileged publication by writing which exposes any
person to hatred, contempt, ridicule, or obloquy, or which causes him to be shunned or avoided, or which has a
tendency to injure him in his occupation, is "libelous per se", and in such case it is unnecessary to allege matters
of innuendo, inducement or special damage. Harris v. Curtis Pub. Co.(App. 4 Dist. 1942) 49 Cal.App.2d 340,
121 P.2d 761. Libel And Slander  15; Libel And Slander  81; Libel And Slander  86(2); Libel And
Slander  89(1)

Words written or printed may be libelous and actionable per se if they tend to expose the plaintiff to public
hatred, contempt, ridicule, aversion, or disgrace, and to induce an evil opinion of him in the minds of
right-thinking persons and deprive him of friendly intercourse and society, even though the same words, if
spoken, would not have been actionable, and such is true where the publication is of a character that usually,
ordinarily, and naturally detracts from the reputation and standing of the defamed person. Jimeno v.
Commonwealth Home Builders (App. 2 Dist. 1920) 47 Cal.App. 660, 191 P. 64. Libel And Slander  16

3. Construction of language

Fact that an implied defamatory charge or insinuation leaves room for an innocent interpretation as well does
not establish that defamatory meaning does not appear from the language itself, and while language used may
give rise to conflicting inferences as to meaning intended when it is addressed to the public at large it is
reasonable to assume that some of the readers will take it in its defamatory sense; overruling; Jeffers v. Screen
Extras Guild, 162 Cal.App.2d 717, 328 P.2d 1030; Menefee v. Codman, 155 Cal.App.2d 396, 317 P.2d 1032;
Smith v. Los Angeles Bookbinders Union, 133 Cal.App.2d 486, 284 P.2d 194; Babcock v. McClatchy
Newspapers, 82 Cal.App.2d 528, 186 P.2d 737; Peabody v. Barham, 52 Cal.App.2d 581, 126 P.2d 668; Washer
v. Bank of America, 21 Cal.App.2d 822, 136 P.2d 297; MacLeod v. Tribune Pub. Co.(1959) 343 P.2d 36, 52



Cal.2d 536.

In determining whether a publication is "libelous per se" its language must be given the natural and popular
construction of the average reader. Lorentz v. R.K.O. Radio Pictures (C.C.A.1946) 155 F.2d 84, certiorari
denied 67 S.Ct. 81, 329 U.S. 727, 91 L.Ed. 629; Peabody v. Barham (1942) 126 P.2d 668, 52 Cal.App.2d 581;
Sullivan v. Warner Bros. Theatres (1941) 109 P.2d 760, 42 Cal.App.2d 660; Rosenberg v. J. C. Penney
Co.(1939) 86 P.2d 696, 30 Cal.App.2d 609.

A court seeking to determine a possible meaning of published language that is allegedly defamatory in light of
extrinsic facts, must ascertain if the words are reasonably susceptible of or whether they reasonably could be
understood to have the defamatory meaning suggested by the innuendo. Lorentz v. R.K.O. Radio Pictures,
1946, 155 F.2d 84, certiorari denied 67 S.Ct. 81, 329 U.S. 727, 91 L.Ed. 629. Libel And Slander  86(4)

Where a complaint for slander charged the use of the following words in the sense indicated: "I can only regard
her proposition (meaning the plaintiff) for money for the letters as a black-mailing scheme, pure and simple
(meaning that plaintiff is guilty of the crime of concocting a blackmail or extortion scheme)," since the words
were susceptible of the construction placed on them by the innuendo, the court, in considering a demurrer to the
complaint, must accept that as the true meaning, though they were also susceptible of a different meaning.
Mitchell v. Sharon, 1892, 51 F. 424, affirmed 59 F. 980, 8 C.C.A. 429. Libel And Slander  97

In determining whether a published statement is libelous on its face, satirical, hyperbolic, imaginative, or
figurative statements are protected because the context and tenor of the statements negate the impression that
the author seriously is maintaining an assertion of actual fact. Ruiz v. Harbor View Community Ass'n (App. 4
Dist. 2005) 37 Cal.Rptr.3d 133, 134 Cal.App.4th 1456, modified on denial of rehearing, as modified. Libel And
Slander  6(1)

Language may be libelous on its face even though it may also be susceptible of innocent interpretation; the test
is whether defamatory meaning appears from the language itself without necessity of explanation or pleading of
extrinsic facts, and if it does, whether the charge is directly made or is merely implied, the publication, without
averment, colloquium, or innuendo, will in itself constitute a libel. Fairfield v. Hagan (App. 2 Dist. 1967) 56
Cal.Rptr. 402, 248 Cal.App.2d 194. Libel And Slander  22

Language may be libelous on its face even though it is susceptible of an innocent interpretation. Williams v.
Daily Review, Inc.(App. 1 Dist. 1965) 46 Cal.Rptr. 135, 236 Cal.App.2d 405. Libel And Slander  19

Fact that an implied defamatory charge or insinuation leaves room for an innocent interpretation as well does
not establish that defamatory meaning does not appear from the language itself, and while language used may
give rise to conflicting inferences as to meaning intended when it is addressed to the public at large it is
reasonable to assume that some of the readers will take it in its defamatory sense; overruling Jeffers v. Screen
Extras Guild, 162 Cal.App.2d 717, 328 P.2d 1030; Menefee v. Codman, 155 Cal.App.2d 396, 317 P.2d 1032;
Smith v. Los Angeles Bookbinders Union, 133 Cal.App.2d 486, 284 P.2d 194; Babcock v. McClatchy
Newspapers, 82 Cal.App.2d 528, 186 P.2d 737; Peabody v. Barham, 52 Cal.App.2d 581, 126 P.2d 668; Washer
v. Bank of America, 21 Cal.App.2d 822, 136 P.2d 297. MacLeod v. Tribune Pub. Co.(1959) 52 Cal.2d 536, 343
P.2d 36. Libel And Slander  19

In determining whether an article is libelous, the article must be read as a whole in order to understand its
import and the effects which it was calculated to have upon the minds of those who read it, and if it can
reasonably be given an innocent interpretation and meaning it is not libelous per se. Howard v. Southern Cal.
Associated Newspapers (App. 1950) 95 Cal.App.2d 580, 213 P.2d 399. Libel And Slander  19

Whether language used is "libelous per se" must be determined from the language itself, and no resort may be
had to any declaration as to the meaning of the words or as to the intention of their author, and they must be
construed apart from allegations of innuendo and inducement. Peabody v. Barham (App. 2 Dist. 1942) 52
Cal.App.2d 581, 126 P.2d 668. Libel And Slander  19

Whether publication is libelous per se must be determined wholly by sense in which it is usually understood and



received in state. Clarke v. Fitch (1871) 41 Cal. 472. Libel And Slander  19

Under California law, whether a statement is reasonably susceptible of a defamatory interpretation is a question
of law. County of Tuolumne v. Sonora Community Hosp., C.A.9 (Cal.)2001, 1 Fed.Appx. 653, 2001 WL
30051, Unreported, for additional opinion, see 236 F.3d 1148. Libel And Slander  123(2)

Because California law does not impose liability for opinion, a charge of defamation must rest on a false factual
assertion. County of Tuolumne v. Sonora Community Hosp., C.A.9 (Cal.)2001, 1 Fed.Appx. 653, 2001 WL
30051, Unreported, for additional opinion, see 236 F.3d 1148. Libel And Slander  6(1)

Statements by physician which related to feelings, beliefs, and opinions held by himself and others concerning
competence of second physician were not susceptible to a defamatory interpretation under California law, and
were non-actionable opinion. County of Tuolumne v. Sonora Community Hosp., C.A.9 (Cal.)2001, 1 Fed.Appx.
653, 2001 WL 30051, Unreported, for additional opinion, see 236 F.3d 1148. Libel And Slander  9(2)

4. Context and tenor

Alleged innuendos falsely accusing member of school district board of education of appearing at union rallies
and supporting union demands at time when such remarks were likely to be perceived as charging her with
collaborating in illegal strike designed to unlawfully coerce board of which she was member would, if proved,
be "defamatory per se." Fisher v. Larsen (App. 4 Dist. 1982) 188 Cal.Rptr. 216, 138 Cal.App.3d 627, certiorari
denied 104 S.Ct. 390, 464 U.S. 959, 78 L.Ed.2d 335. Libel And Slander  10(1)

5. Intent and malice

Rule that actual malice must be shown for recovery of libel damages by public official also applies to plaintiffs
who are "public figures." Widener v. Pacific Gas & Elec. Co.(App. 1 Dist. 1977) 142 Cal.Rptr. 304, 75
Cal.App.3d 415, certiorari denied 98 S.Ct. 2265, 436 U.S. 918, 56 L.Ed.2d 759. Libel And Slander  51(5)

Actual malice, in libel action must be proved with convincing clarity.   Widener v. Pacific Gas & Elec.
Co.(App. 1 Dist. 1977) 142 Cal.Rptr. 304, 75 Cal.App.3d 415, certiorari denied 98 S.Ct. 2265, 436 U.S. 918, 56
L.Ed.2d 759. Libel And Slander  112(2)

In determination of whether language of alleged libelous publication upon its face has a natural tendency to
injure a person's reputation, publication should be construed as well from the expressions used as from the
whole scope and apparent object of the writer. Cameron v. Wernick (App. 1 Dist. 1967) 60 Cal.Rptr. 102, 251
Cal.App.2d 890. Libel And Slander  19

If comments were not published primarily for a bona fide purpose, but were published because of malice,
publisher is liable if his comments, opinions or criticisms are defamatory. Maidman v. Jewish Publications,
Inc.(1960) 7 Cal.Rptr. 617, 54 Cal.2d 643, 355 P.2d 265. Libel And Slander  51(5)

Allegations that defamatory statement was made to injure, disgrace and defame plaintiff and interfere with his
ability to obtain employment and that statement was false and publisher knew it to be false when made and did
not have probable or any cause for believing it to be true was sufficient to charge "malice" in fact. Washer v.
Bank of America Nat. Trust & Savings Ass'n (1943) 21 Cal.2d 822, 136 P.2d 297. Libel And Slander  83

Excluding defendant's testimony regarding his intentions in writing letter was not error, where letter was
libelous per se. Von Stein v. Hardie (App. 2 Dist. 1930) 105 Cal.App. 780, 288 P. 680. Libel And Slander 
2

To establish a case for libel or slander, where the words are not on their face or per se slanderous or libelous, it
is essential to show that the publisher of the words intended they should be understood as imputing wrongdoing
or wrong conduct to plaintiff. Martin v. Sutter (App. 3 Dist. 1922) 60 Cal.App. 8, 212 P. 60. Libel And Slander

 2

If a publication is libelous on its face or is shown to be so by extrinsic evidence, plaintiff may recover



compensatory damages without proof of malice. Longsworth v. Curson (App. 1 Dist. 1922) 56 Cal.App. 489,
206 P. 779. Libel And Slander  5

A plaintiff cannot recover punitive damages for the publication of a libel without pleading and proving actual
malice. Longsworth v. Curson (App. 1 Dist. 1922) 56 Cal.App. 489, 206 P. 779. Libel And Slander  120(2)

Where the alleged defamatory words are not actionable per se, there can be no recovery, unless special damage
is alleged. Pollok v. Evening Herald Pub. Co.(App. 1915) 28 Cal.App. 786, 154 P. 30. Libel And Slander 
89(1)

If words are libelous or slanderous per se, the law presumes or infers malice, and the absence of actual malice
will not bar recovery. Harris v. Zanone (1892) 93 Cal. 59, 28 P. 845. Libel And Slander  5

6. Actionable statements

Statements of fact are actionable as defamation, while opinions generally are not, but opinions may be
actionable if they imply an assertion of objective fact. Terry v. Davis Community Church (App. 3 Dist. 2005)
33 Cal.Rptr.3d 145, 131 Cal.App.4th 1534. Libel And Slander  6(1)

7. Assertion of rumor or belief

A defamatory article which would be libelous per se, if matter was directly stated, does not lose its quality in
this regard because it seeks to avoid otherwise obvious character of a libel per se by statement that it is reported
or asserted or believed to be true. Ray v. Citizen-News Co.(1936) 57 P.2d 527, 14 Cal.App.2d 6; Waite v. San
Fernando Publishing Co.(1918) 173 P. 591, 178 Cal. 303.

8. Understanding of persons hearing publication — In general

Fact that an implied defamatory charge or insinuation leaves room for an innocent interpretation as well does
not establish that defamatory meaning does not appear from the language itself, and while language used may
give rise to conflicting inferences as to meaning intended when it is addressed to the public at large it is
reasonable to assume that some of the readers will take it in its defamatory sense; overruling Peabody v.
Barham, 52 Cal.App.2d 581, 126 P.2d 668; Washer v. Bank of America, 21 Cal.App.2d 822, 136 P.2d 297;
Babcock v. McClatchy Newspapers, 82 Cal.App.2d 528, 186 P.2d 737; Smith v. Los Angeles Bookbinders
Union, 133 Cal.App.2d 486, 284 P.2d 194; Menefee v. Codman, 155 Cal.App.2d 396, 317 P.2d 1032; Jeffers v.
Screen Extras Guild, 162 Cal.App.2d 717, 328 P.2d 1030. MacLeod v. Tribune Pub. Co.(1959) 52 Cal.2d 536,
343 P.2d 36. Libel And Slander  19

When a slander or libel is couched in language having a covert meaning not apparent on its face or in words or
phrases not used otherwise than as slang or cant, plaintiff must not only allege and prove the slanderous or
libelous sense in which they were used by defendant but also that they were understood in the same sense by
those to whom they were addressed. Martin v. Sutter (App. 3 Dist. 1922) 60 Cal.App. 8, 212 P. 60. Libel And
Slander  100(7)

Where the defamatory words are in the vernacular of the place of publication, and unambiguous, plaintiff need
not allege that they were understood by the persons who heard them to apply to him. Rhodes v. Naglee (1885)
66 Cal. 677, 6 P. 863. Libel And Slander  81

In an action for libel, where the words complained of were not libelous per se, and the defendant in his
complaint only averred a libelous intent and meaning on the part of the defendant in composing and publishing
the words, without averring that such words were so understood by those to whom they were published, a
demurrer to the complaint on the ground that the written and published words set forth did not constitute a libel,
was properly sustained. Maynard v. Fireman's Fund Ins. Co.(1867) 34 Cal. 48, 91 Am.Dec. 672. Libel And
Slander  81

9.  —  —  Average or reasonable person, understanding of persons hearing publication



Former major league baseball pitcher failed to establish that beer advertisement containing drawing allegedly
depicting him was libelous on its face, as only way average person viewing advertisement might think that it
was defamatory was if person was made aware of pitcher's status as recovering alcoholic, which was
explanatory matter. Newcombe v. Adolf Coors Co., C.A.9 (Cal.)1998, 157 F.3d 686, 48 U.S.P.Q.2d 1190. Libel
And Slander  15

In resolving the issue of whether a published statement is libelous on its face, the question is not strictly
whether the published statement is fact or opinion; rather, the dispositive question is whether a reasonable fact
finder could conclude the published statement declares or implies a provably false assertion of fact. Ruiz v.
Harbor View Community Ass'n (App. 4 Dist. 2005) 37 Cal.Rptr.3d 133, 134 Cal.App.4th 1456, modified on
denial of rehearing, as modified. Libel And Slander  6(1)

10.  —  —  Special knowledge, understanding of persons hearing publication

Manufacturer of enzymatic cleaners for contact lenses did not state cause of action for libel per se, though
competitor allegedly represented that enzymatic cleaners caused eye irritation and did not get lenses clean, and
though doctors to whom these representations were made allegedly understood that plaintiff manufacturer sold
approximately 80% of enzymatic cleaners used in United States, where representations were defamatory, if at
all, only by virtue of doctors' alleged special knowledge. Barnes-Hind, Inc. v. Superior Court (Allergan
Pharmaceuticals, Inc.)(App. 6 Dist. 1986) 226 Cal.Rptr. 354, 181 Cal.App.3d 377. Libel And Slander  133

11. Criminal accusations

Words imputing an intent to blackmail, but not charging the use of a threat, that being a necessary element of
the offense, are not actionable per se. Mitchell v. Sharon, 1894, 59 F. 980, 8 C.C.A. 429. Libel And Slander

 7(4)

It is actionable per se to charge another with being a "blackmailer," for this is equivalent to saying that he is
guilty of the crime of extortion. Mitchell v. Sharon, 1892, 51 F. 424, affirmed 59 F. 980, 8 C.C.A. 429. Libel
And Slander  7(9)

Under California law, complaint alleging that weekly tabloid magazine article about a male celebrity's alleged
drug use implied that plaintiff used cocaine with celebrity was sufficient to state claim for defamation per se
based on felony drug use; from article's statements that celebrity came to bar in city where plaintiff lived and
snorted cocaine in a back room with four or five women, that celebrity was escorted out of the bar with a
"couple of girls" in tow, and that plaintiff's father later told tabloid, identifying plaintiff by name, that his
daughter brought the celebrity home after "a wild night," reasonable reader could infer that plaintiff was one of
the two women who left the bar with celebrity and that she had been among the group of four or five women
using cocaine with him. Yow v. National Enquirer, Inc., E.D.Cal.2008, 550 F.Supp.2d 1179.

Under California law, statements that falsely impute the commission of a crime are libelous on their face. Yow
v. National Enquirer, Inc., E.D.Cal.2008, 550 F.Supp.2d 1179. Libel And Slander  7(1)

Under California law, an allegation that the plaintiff is guilty of a crime is libelous on its face. Yow v. National
Enquirer, Inc., E.D.Cal.2008, 550 F.Supp.2d 1179. Libel And Slander  7(1)

False charge of criminality is defamatory per se under California law, and, as consequence, no special damage
need be proven. Goehring v. Wright, N.D.Cal.1994, 858 F.Supp. 989. Libel And Slander  33

An allegation the plaintiff is guilty of a crime is libelous on its face. Fashion 21 v. Coalition for Humane
Immigrant Rights of Los Angeles (App. 2 Dist. 2004) 12 Cal.Rptr.3d 493, 117 Cal.App.4th 1138, modified on
denial of rehearing, review denied. Libel And Slander  7(1)

Theft is a serious charge, definitely implying a high degree of moral turpitude, and is libelous per se.
Moranville v. Aletto (App. 1957) 153 Cal.App.2d 667, 315 P.2d 91. Libel And Slander  7(13)

Circular addressed to voters of county requesting that voters not vote for certain candidate for public office



followed by accusations of criminal acts was libelous per se. People v. Walker (App. 3 Dist. 1949) 93
Cal.App.2d 54, 208 P.2d 724. Libel And Slander  145

Statement that bank employee admitted having falsified expense account, if understood as charging employee
with a crime, was not "actionable per se" so that it became necessary specially to plead the nature of damage,
and specifications concerning loss of employment and prospective disadvantages in banking business were
sufficient for that purpose as against general demurrer. Washer v. Bank of America Nat. Trust & Savings Ass'n
(1943) 21 Cal.2d 822, 136 P.2d 297. Libel And Slander  89(1); Libel And Slander  89(3)

False publication charging one with commission of criminal act is libelous per se. Ray v. Citizen-News
Co.(App. 2 Dist. 1936) 14 Cal.App.2d 6, 57 P.2d 527. Libel And Slander  7(1)

Statements in affidavits that person had stolen hogs, if false and unprivileged are libelous per se. Donnell v.
Linforth (App. 1 Dist. 1935) 11 Cal.App.2d 25, 52 P.2d 937. Libel And Slander  7(13)

Telegram to plaintiff's employer, charging him with fraudulently appropriating funds of defendant, was libelous
per se. Draper v. Hellman Commercial Trust & Savings Bank (1928) 203 Cal. 26, 263 P. 240. Libel And
Slander  10(6)

Publication in a newspaper of a charge that one has committed a burglary, and that he was suspected of having
committed another burglary, is libelous per se. Plumb v. Stahl (App. 3 Dist. 1921) 54 Cal.App. 645, 202 P. 468.
Libel And Slander  7(6)

A publication in a newspaper, animadverting on the frequency of fires in plaintiff's building, stating that the
proprietor of the building would be arrested if another fire was discovered, and that plaintiff's explanation of the
fires was not satisfactory, was libelous per se. Bohan v. Record Pub. Co.(App. 1905) 1 Cal.App. 429, 82 P. 634.
Libel And Slander  7(7)

The publication of an article to the effect that plaintiff had committed the offense of burglary is libelous per se.
Childers v. San Jose Mercury Printing & Pub. Co.(1894) 105 Cal. 284, 38 P. 903. Libel And Slander  7(6)

The fact that defendant published an article charging plaintiff with the commission of a felony conclusively
establishes a cause of action for actual or compensatory damages. Childers v. San Jose Mercury Printing & Pub.
Co.(1894) 105 Cal. 284, 38 P. 903. Libel And Slander  7(6)

Charging another with burning his property to defraud insurance companies is actionable per se. Cahill v.
Murphy (1892) 94 Cal. 29, 30 P. 195, 28 Am.St.Rep. 88. Libel And Slander  7(7)

The words, "C.[plaintiff] is a carpenter by trade, is interested in the Moore title, and has figured quite
prominently in some of the squatter riots which have occurred in the Western addition," are not libelous in
themselves, as they do not charge the crime of riot as usually understood and received in this state. Clarke v.
Fitch (1871) 41 Cal. 472. Libel And Slander  7(2)

Newspaper article imputing to person grave offenses and dishonest practices, which would bring him into
general contempt and disgrace, is actionable on its face. Wilson v. Fitch (1871) 41 Cal. 363. Libel And Slander

 7(1)

12. Unchastity charges

False charge of being corespondent in divorce action is libelous per se. Mortensen v. Los Angeles Examiner
(App. 3 Dist. 1931) 112 Cal.App. 194, 296 P. 927. Libel And Slander  7(16)

The word "bitch" or "son of a bitch" is not actionable per se, and when the former word is applied to a female it
does not impute unchastity. Martin v. Sutter (App. 3 Dist. 1922) 60 Cal.App. 8, 212 P. 60. Libel And Slander

 7(16)

Words imputing to a woman want of chastity are actionable per se. Peterson v. Rasmussen (App. 3 Dist. 1920)



47 Cal.App. 694, 191 P. 30. Libel And Slander  7(16)

It is sufficient to make a publication libelous, if it is of such a character that persons unacquainted with the
female referred to and hearing of her for the first time through the article reasonably would and did understand
therefrom that she was a person of low character and guilty of immoral conduct; the charge as so understood
being false and malicious. Ervin v. Record Pub. Co.(1908) 154 Cal. 79, 97 P. 21. Libel And Slander  7(15)

Words charging a want of chastity were not actionable per se at common law. Nidever v. Hall (1885) 67 Cal.
79, 7 P. 136. Libel And Slander  7(15)

Words charging that another virtually acknowledged that he had sexual intercourse with a woman named, not
his wife, are not actionable per se as charging unchastity. Nidever v. Hall (1885) 67 Cal. 79, 7 P. 136. Libel
And Slander  7(15)

Words charging a woman with being "a whore" are actionable per se. Pink v. Catanich (1876) 51 Cal. 420.
Libel And Slander  7(19)

13. Violation of confidence

Falsely charging person with violation of confidence reposed in him is libel per se. Selleck v. Globe Intern.,
Inc.(App. 2 Dist. 1985) 212 Cal.Rptr. 838, 166 Cal.App.3d 1123, review denied. Libel And Slander  33

14. Language causing pecuniary loss

When language is used concerning a person or his affairs which from its nature necessarily must or presumably
will, as its natural and proximate consequence, occasion him pecuniary loss, its publication prima facie
constitutes cause of action and prima facie constitutes a wrong without allegation or evidence of damage other
than that which is implied or presumed from fact of publication, and such language is "libelous per se". Harris
v. Curtis Pub. Co.(1942) 121 P.2d 761, 49 Cal.App.2d 340; Rosenberg v. J. C. Penney Co.(1939) 86 P.2d 696,
30 Cal.App.2d 609.

15. Publications libelous per se, generally

Foreign and irrelevant matter in communication otherwise privileged was libelous per se. Corrigan v. Macloon,
1927, 22 F.2d 520. Libel And Slander  50.5

Article in weekly entertainment magazine, including headline and caption and taking into account
circumstances of its publication, was reasonably susceptible of defamatory meaning on its face and therefore
was libelous per se. Selleck v. Globe Intern., Inc.(App. 2 Dist. 1985) 212 Cal.Rptr. 838, 166 Cal.App.3d 1123,
review denied. Libel And Slander  19; Libel And Slander  33

Letters stating, inter alia, that bankrupt's creditors should check trustee's attorney and amount he had received
for services and that possibly attorney had interfered with certain efforts of letter writer because those efforts
might interfere with "career" in representation of estate were "libelous per se" on ground that the average reader
could readily get impression that attorney was "milking" estate and was responsible for its impoverished
condition. Fairfield v. Hagan (App. 2 Dist. 1967) 56 Cal.Rptr. 402, 248 Cal.App.2d 194. Libel And Slander

 9(3)

False statements in sound film that plaintiff as an employer mistreated its employees and robbed them of rights
and opportunities granted to all other industrial workers were libelous per se. Di Giorgio Fruit Corp. v.
American Federation of Labor and Congress of Indus. Organizations (App. 3 Dist. 1963) 30 Cal.Rptr. 350, 215
Cal.App.2d 560. Libel And Slander  9(1)

Publication which accused prominent leader in religious affairs of being unworthy of his high position, of
knowing less about his religion than an adolescent child and of causing of members of his religion to look
ridiculous was libelous per se. Maidman v. Jewish Publications, Inc.(1960) 7 Cal.Rptr. 617, 54 Cal.2d 643, 355



P.2d 265. Libel And Slander  6(1)

A charge of membership in the Communist Party or Communist affiliation or sympathy is libelous on its face.
MacLeod v. Tribune Pub. Co.(1959) 52 Cal.2d 536, 343 P.2d 36. Libel And Slander  6(1)

Publication which was subject to reasonable construction that newspaper woman wore an old blouse and dirndl
along Paris waterfront and that she was thus unsuitably clad and that her husband should have furnished her
with proper clothes for trip, that is, expensive nightgowns and negligees, exposed newspaper woman to
contempt, ridicule, obloquy and avoidance and was libelous on its face. Menefee v. Codman (App. 1957) 155
Cal.App.2d 396, 317 P.2d 1032. Libel And Slander  16; Libel And Slander  17

A report prepared by investigative bureau for director of a turf club, stating that writer had been informed that
plaintiff who was an assistant starter of horse races was type of individual who might readily have been
involved in furnishing batteries to jockeys, etc., was libelous on its face. Freeman v. Mills (App. 2 Dist. 1950)
97 Cal.App.2d 161, 217 P.2d 687. Libel And Slander  9(1)

In action by partner against copartner for libel, letter purporting to represent plaintiff as an undesirable partner
because allegedly dishonest in financial dealings with copartner was not ambiguous and not susceptible of an
innocent interpretation to prevent its being libelous per se. Dethlefsen v. Stull (App. 1 Dist. 1948) 86
Cal.App.2d 499, 195 P.2d 56. Libel And Slander  6(2)

Letter charging that former partner was an undesirable associate because he was allegedly dishonest in financial
dealings with his copartner was "libelous per se." Dethlefsen v. Stull (App. 1 Dist. 1948) 86 Cal.App.2d 499,
195 P.2d 56. Libel And Slander  6(2)

Statement allegedly made in justification of bank's action in discharging employee that he had admitted
falsifying his expense account and had been guilty of flagrant insubordination was "libelous" and "slanderous
per se" in so far as it related to his qualifications as an employee, though the word "falsify" was not understood
as implying a criminal act. Washer v. Bank of America Nat. Trust & Savings Ass'n (1943) 21 Cal.2d 822, 136
P.2d 297. Libel And Slander  10(6); Libel And Slander  18

A placard in defendant's show window making invidious comparison of garment sold by defendant and that
sold by plaintiff and charging plaintiff's garment to be prison made was "libelous per se." Rosenberg v. J.C.
Penney Co.(App. 3 Dist. 1939) 30 Cal.App.2d 609, 86 P.2d 696. Libel And Slander  9(7)

Letter sent by officers of League of California Municipalities to officials of "member Cities of League,"
reporting discharge of plaintiff as secretary-manager of league for misappropriation of league's funds, would be
libelous per se if letter was false and unprivileged. Locke v. Mitchell (1936) 7 Cal.2d 599, 61 P.2d 922. Libel
And Slander  6(2)

A newspaper article in effect charging plaintiff with procuring by crooked methods an unjust change in school
district boundaries and by bad faith in so doing were libelous per se and without any elements in it negativing
its defamatory imputations. Stevens v. Snow (1923) 191 Cal. 58, 214 P. 968. Libel And Slander  6(2)

A newspaper publication, averring that a woman had a great admirer in a Chinese pugilist, who wired her to
meet him at a designated place and time, that the time fixed was too early for her, and that there were some
things better left unsaid, and that it was best to pass over the meeting between the two, some things being too
sacred for words, is on its face equivocal and capable of meaning that she was a member of the underworld,
familiar with the Chinese prize fighter, and on such terms of intimacy with him that things took place between
them that were not proper for publication, and if intended and understood to convey such meaning, the article
was libelous per se. Ervin v. Record Pub. Co.(1908) 154 Cal. 79, 97 P. 21. Libel And Slander  7(15)

16. Publications not libelous per se, generally

Competitors in surfing competition held 30 years earlier, who were depicted in photograph used without their
permission in "Surf Nekkid" section of catalog published by clothing retailer, which depicted naked and



scantily clothed models, did not show that an average person viewing catalog would think it defamatory if
competitors' images were included, and thus did not establish that use of photograph was libelous on its face,
for purposes of their defamation claims under California law. Downing v. Abercrombie & Fitch, C.A.9
(Cal.)2001, 265 F.3d 994, 60 U.S.P.Q.2d 1184. Libel And Slander  16

Alleged statements by or on behalf of a defendant in litigation that the plaintiffs' attorney had refused to settle
until he got his money and that defendant was paying attorney's fees because attorney had insisted upon
immediate payment were not libelous or slanderous per se as to attorney. Gang v. Hughes, C.A.9 (Cal.)1954,
218 F.2d 432. Libel And Slander  9(3)

Statements of motion picture company that at time producer was ordered to stop production of motion picture,
approximately full amount allowed by budget had been expended, that an additional sum in the same amount
would be required to complete the picture, and that company hoped producer would be persuaded to return and
finish picture on a reduced budget, were not defamatory on ground that they pictured producer as incompetent
and insubordinate. Lorentz v. R.K.O. Radio Pictures, 1946, 155 F.2d 84, certiorari denied 67 S.Ct. 81, 329 U.S.
727, 91 L.Ed. 629. Libel And Slander  9(1)

If publication can reasonably be given an innocent and harmless meaning it is not libelous per se, and most
certainly the same rule applies where the only reasonable interpretation is a harmless one. Corman v. Blanchard
(App. 2 Dist. 1962) 27 Cal.Rptr. 327, 211 Cal.App.2d 126.

Publication wherein union stated that plaintiffs ran a non-union shop and paid wages below union scale, and
based prices upon lower cost of production and did not stress superior equipment, quality of work and service
as their selling point, and which appealed to customers to direct business to a union shop, was a legitimate
means to a lawful objective and was not libelous per se. Smith v. Los Angeles Bookbinders Union No. 63 (App.
1955) 133 Cal.App.2d 486, 284 P.2d 194. Libel And Slander  9(7)

Letter inquiring of mental hospital, which had released certain patient, as to why it released such patients,
thereby indicating that patient in question was not entitled to his freedom, was not "libelous per se". Campbell
v. Jewish Committee for Personal Service (App. 1 Dist. 1954) 125 Cal.App.2d 771, 271 P.2d 185. Libel And
Slander  6(1)

The statement that named individual's divorcing wife was also his aunt was not "libelous per se", since
statement did not necessarily mean that she was his consanguineal aunt, but might have meant that she was
merely his affinitative aunt. Peabody v. Barham (App. 2 Dist. 1942) 52 Cal.App.2d 581, 126 P.2d 668. Libel
And Slander  7(18)

Language of notice published in defendant's theater requesting defendant's employees not to patronize plaintiff's
place of business because plaintiff had shown himself "disloyal" to theater and neighborhood was not "libelous
per se", for use of "disloyal", since "disloyal" was used as meaning uncooperative, and such a charge was not
libelous, and case was within rule that one who is charged with doing that which he may legally and properly
do is not liable. Sullivan v. Warner Bros. Theatres (App. 1941) 42 Cal.App.2d 660, 109 P.2d 760. Libel And
Slander  6(1)

Publication stating that, due to misunderstanding with author, it would be impossible to start new story in paper
as advertised, was neither libelous on its face nor capable of being given libelous quality by means of
amendment to complaint. Conklin v. Ling (App. 1932) 125 Cal.App. 44, 13 P.2d 749, certiorari denied 53 S.Ct.
319, 288 U.S. 600, 77 L.Ed. 976. Libel And Slander  9(8)

The word "bitch" or "son of a bitch" is not actionable per se. Martin v. Sutter (App. 3 Dist. 1922) 60 Cal.App. 8,
212 P. 60. Libel And Slander  6(1)

A statement of a publishing company in its newspaper that policy holders who had taken out policies through a
firm of insurance brokers had been somewhat mystified by the receipt of cancellation notices for policies on the
occasion of the disappearance of the broker's agent, when he was short in his accounts, was not libelous per se



as to the brokers. Mahana v. Echo Pub. Co.(1919) 181 Cal. 233, 183 P. 800. Libel And Slander  9(9)

17. Particular words as libelous per se

If false and unprivileged, a magazine article stating that well known baseball player had a "doghouse status"
with management hierarchy of his own pennant-winning team, which regarded him as "not a team man," who
blamed everyone but himself when things went wrong, who was "temperamental, uncooperative and
underproductive" as a member of the team, who had been characterized by at least one executive of his team as
being so consumed with jealousy of one of his teammates that his ability as a player was adversely affected for
half of a baseball season was libelous on its face, and there was no necessity for any allegation or proof of
special damages resulting from it. Cepeda v. Cowles Magazines & Broadcasting, Inc., C.A.9 (Cal.)1964, 328
F.2d 869, certiorari denied 85 S.Ct. 51, 379 U.S. 844, 13 L.Ed.2d 50. Libel And Slander  9(1)

In California calling a person a Communist is libelous. Cole v. Loew's Incorporated, S.D.Cal.1948, 8 F.R.D.
508, reversed on other grounds 185 F.2d 641, certiorari denied 71 S.Ct. 570, 340 U.S. 954, 95 L.Ed. 688. Libel
And Slander  6(1)

Statements made about actress relating to her financial condition, her age, and claiming that she "hangs out only
in the sleeziest bars" and "no one wants anything to do with" her were unambiguous and defamatory on their
face as matter of law, and thus trial court instruction that if jury determined statements to be libel, they were
defamatory on their face was proper. Sommer v. Gabor (App. 2 Dist. 1995) 48 Cal.Rptr.2d 235, 40 Cal.App.4th
1455, review denied. Libel And Slander  9(1); Libel And Slander  124(1)

Article allegedly stating that distributor of products made by industries for blind was a "racketeer" was libelous
per se. Morris v. National Federation of the Blind (App. 1 Dist. 1961) 13 Cal.Rptr. 336, 192 Cal.App.2d 162.
Libel And Slander  9(7)

The statement in an alleged libelous publication charging plaintiff with procuring by crooked methods an unjust
change in the boundaries of a school district, reading, "However, when we learn that S. worked the thing up and
got it done, we do not so much blame the public officers who are involved in it," were clearly to imply that
plaintiff succeeded in imposing upon the officers by some means. Stevens v. Snow (1923) 191 Cal. 58, 214 P.
968. Libel And Slander  6(2)

It is libelous per se to falsely charge that a person is a hypocrite. Newby v. Times-Mirror Co.(1916) 173 Cal.
387, 160 P. 233. Libel And Slander  6(1)

A newspaper article stating that plaintiff remarked to a fellow workman at the time of the assassination of
President McKinley that "he ought to be killed," and that plaintiff was placed under arrest and held in jail, but
subsequently released, etc., is libelous per se. Skrocki v. Stahl (App. 1910) 14 Cal.App. 1, 110 P. 957. Libel
And Slander  6(1)

Where the defendants, who constituted the "Butchers' Protective Union," printed and circulated dodgers which
read: "Don't sow the seeds of disease, and spread pestilence and death, by buying Chinese pork and lard.
[Plaintiff] sells Chinese pork and lard" it was libelous per se. Mowry v. Raabe (1891) 89 Cal. 606, 27 P. 157.
Libel And Slander  9(7)

18. Innuendo, inducement, or other extrinsic fact

Ordinarily, an innuendo may not lend a meaning to alleged defamatory matter different than or broader than the
words themselves naturally hold. Lorentz v. R.K.O. Radio Pictures, 1946, 155 F.2d 84, certiorari denied 67
S.Ct. 81, 329 U.S. 727, 91 L.Ed. 629. Libel And Slander  86(1)

Innuendo may not be used to give allegedly defamatory words an unnatural or forced meaning. Lorentz v.
R.K.O. Radio Pictures, 1946, 155 F.2d 84, certiorari denied 67 S.Ct. 81, 329 U.S. 727, 91 L.Ed. 629. Libel And
Slander  86(1)

The office of the innuendo is to declare what words alleged to be defamatory meant to those to whom they were



published. Gang v. Hughes, S.D.Cal.1953, 111 F.Supp. 27. Libel And Slander  86(1)

In libel action against defendant who hung sign on automobile bearing inscription "Nuts to You-You Old
Witch", complaint was not demurrable of failure to contain technical requirements of innuendo inducement and
colloquium, if since plaintiffs were objects of publication as alleged publication was libelous on its face.
Megarry v. Norton (App. 1955) 137 Cal.App.2d 581, 290 P.2d 571. Libel And Slander  97

Unless words used can reasonably be understood in a defamatory sense, innuendo pleaded in libel action cannot
aid the pleader. Keenan v. Dean (App. 1 Dist. 1955) 134 Cal.App.2d 189, 285 P.2d 300. Libel And Slander

 86(1)

An innuendo cannot ascribe a meaning to assertedly defamatory matter other or broader than the words
themselves naturally bear and it cannot add to, enlarge, or change the sense of the published words. Emde v.
San Joaquin County Central Labor Council (1943) 23 Cal.2d 146, 143 P.2d 20. Libel And Slander  86(4)

The office of an "innuendo" is to declare what words meant to those to whom they were published and when the
words themselves, under any circumstances, would convey to those who read or hear them a meaning within the
statutory definitions of libel and slander, an innuendo need not be pleaded. Washer v. Bank of America Nat.
Trust & Savings Ass'n (1943) 21 Cal.2d 822, 136 P.2d 297. Libel And Slander  86(1); Libel And Slander

 86(2)

Though where words under no circumstances could convey a defamatory meaning, the pleading of an innuendo
cannot make them defamatory; an innuendo is necessary where the words used are susceptible of either a
defamatory or an innocent interpretation. Washer v. Bank of America Nat. Trust & Savings Ass'n (1943) 21
Cal.2d 822, 136 P.2d 297. Libel And Slander  86(2); Libel And Slander  86(4)

Though ordinarily in innuendo may be stricken as "surplusage" when the words themselves are libelous or
slanderous per se, where innuendo was necessary to allege that statement that employee had admitted he had
falsified his expense account was intended to charge a crime, it was proper also to plead by way of innuendo
that statement tended to injure employee in his occupation, since court might otherwise have concluded that
employee relied only on embezzlement charge under rule that pleader is bound by the meaning placed upon
language by innuendo. Washer v. Bank of America Nat. Trust & Savings Ass'n (1943) 21 Cal.2d 822, 136 P.2d
297. Libel And Slander  86(2)

Where publication is not libelous per se, matters of innuendo, inducement, or special damage must be alleged in
complaint. Harris v. Curtis Pub. Co.(App. 4 Dist. 1942) 49 Cal.App.2d 340, 121 P.2d 761. Libel And Slander

 81; Libel And Slander  86(2); Libel And Slander  89(1)

Innuendoes and extrinsic facts, when necessarily pleaded, form an essential portion of the statement of a cause
of action for libel which must be considered in determining the legal sufficiency of the complaint. Gallagher v.
Chavalas (App. 1 Dist. 1941) 48 Cal.App.2d 52, 119 P.2d 408. Libel And Slander  81; Libel And Slander

 86(3)

Where defamatory utterances are actionable in themselves, no innuendoes need be pleaded, but if the words
have some occult meaning or local signification, or the meaning is ambiguous and susceptible of a harmless as
well as an injurious effect, innuendoes must be pleaded in order to point out the meaning which plaintiff claims
to be a true one and on which he relies to sustain his action. Gallagher v. Chavalas (App. 1 Dist. 1941) 48
Cal.App.2d 52, 119 P.2d 408. Libel And Slander  86(2)

If publication is not libelous, inducement cannot make it so. Mortensen v. Los Angeles Examiner (App. 3 Dist.
1931) 112 Cal.App. 194, 296 P. 927. Libel And Slander  81

Unless an article published by defendant in its newspaper was of such a nature that, in view of extrinsic facts
alleged and proved, it conveyed to readers charges of dishonesty and financial irresponsibility on the part of
plaintiffs, the innuendo would not give it such sinister significance. Mahana v. Echo Pub. Co.(1919) 181 Cal.



233, 183 P. 800. Libel And Slander  86(4)

19. Insinuation

A defendant is liable for what is insinuated as well as for what is stated explicitly. Fairfield v. Hagan (App. 2
Dist. 1967) 56 Cal.Rptr. 402, 248 Cal.App.2d 194. Libel And Slander  22

20. Colloquium

That plaintiff was not named in defamatory statement did not preclude words clearly conveying a meaning
within one of the statutory classifications of libel and slander from being "actionable per se", where plaintiff
pleaded that the words were spoken of and concerning him. Washer v. Bank of America Nat. Trust & Savings
Ass'n (1943) 21 Cal.2d 822, 136 P.2d 297. Libel And Slander  82

No colloquium is necessary where words are actionable per se. Rhodes v. Naglee (1885) 66 Cal. 677, 6 P. 863.
Libel And Slander  81

Colloquium in complaint, alleging libel which is actionable per se, need not be proved. Wilson v. Fitch (1871)
41 Cal. 363. Libel And Slander  100(7)

20.5. Identification of individual

Under California law, there is no requirement that a person defamed be mentioned by name; it is sufficient if
from the evidence the jury can infer that the defamatory statement applies to the plaintiff, or if the publication
points to the plaintiff by description or circumstances tending to identify him. Yow v. National Enquirer, Inc.,
E.D.Cal.2008, 550 F.Supp.2d 1179. Libel And Slander  21

21. Public officials and candidates

Publications of notices of intention to circulate petitions to recall two members of city council, of a letter sent to
voters in city and published in a newspaper that urged recall of councilmen, and of a cartoon poster publicly
displayed in various places in city depicting councilmen as puppets, which on their face clearly imputed
dishonesty and corruption to the two councilmen, were libelous per se. Kramer v. Ferguson (App. 1 Dist. 1964)
41 Cal.Rptr. 61, 230 Cal.App.2d 237. Libel And Slander  10(1)

Where newspaper published article in which it referred to another newspaper, characterized as a
Communist-line newspaper, as having carried a list of recommendations including name of plaintiff, a dentist
who was also a candidate for political office, article could be reasonably interpreted as charging that plaintiff
was a Communist sympathizer or fellow traveler, and a reasonable jury could find that defendant newspaper
had insinuated that plaintiff was unworthy of political office because he was a Communist sympathizer.
MacLeod v. Tribune Pub. Co.(1959) 52 Cal.2d 536, 343 P.2d 36. Libel And Slander  10(1)

Portion of article printed by a newspaper and contributed by a reader constituting only an expression of
opinions and view of the reader respecting merits of recall movement of which plaintiff was chairman of the
committee sponsoring the recall and which was devoid of statements of fact but denounced the recall movement
and referred to the committee as a disgrace to the city and a dangerous and unjust element, and which when
considered with the article as an entirety, question the good faith of the recall without casting doubt upon the
character of the members of the recall committee, was not libelous per se. Howard v. Southern Cal. Associated
Newspapers (App. 1950) 95 Cal.App.2d 580, 213 P.2d 399. Libel And Slander  6(1)

A letter written by a contributor to a newspaper eliminating the last two sentences thereof expressing certain
views concerning the recall movement of certain city officials, which letter was published in defendant
newspaper, was not defamatory so as to authorize recovery of damages therefor by chairman of the committee
sponsoring the recall. Howard v. Southern Cal. Associated Newspapers (App. 1950) 95 Cal.App.2d 580, 213
P.2d 399. Libel And Slander  10(1)

Statements in newspaper article that county supervisors had purchased from plaintiff's company $75,000 worth



of impractical teletype machines which were stored for two years after purchase, and that plaintiff had offered
to repurchase machines for $13,000 were not libelous per se. Wilson v. Stockholders Pub. Co.(1935) 4 Cal.2d
724, 52 P.2d 913. Libel And Slander  6(2)

Statements in newspaper article that county supervisors were studying methods of using $75,000 worth of
impractical teletype machines purchased from plaintiff and that fee paid plaintiff for maintenance of six teletype
machines for about four and one-half months was $722.90 each, or $246.48 more than machine originally cost
were not libelous per se. Wilson v. Stockholders Pub. Co.(1935) 4 Cal.2d 724, 52 P.2d 913. Libel And Slander

 6(2)

False statement in newspaper article that county supervisors paid plaintiff $4,357.93 as maintenance or service
fee for teletype machines which were not in use was libelous per se. Wilson v. Stockholders Pub. Co.(1935) 4
Cal.2d 724, 52 P.2d 913. Libel And Slander  6(2)

An article, charging plaintiff with official corruption, with dishonestly agreeing to accept personal benefits as a
consideration for his vote as member of a city council, is libelous on its face. Dauphiny v. Buhne (1908) 153
Cal. 757, 96 P. 880, 125 Am.St.Rep. 136. Libel And Slander  10(2)

Where defendants, on the day of election, published, concerning plaintiff, E., the following: "Venality. — It is
understood that the Electric Improvement Company will put a large sum of money into the fight to-day to
corrupt voters.  There are scores of voters in every community that money can buy.  It is also reported that E. is
to have charge of the sack," it was libelous per se. Edwards v. San Jose Printing & Publishing Co.(1893) 99 Cal.
431, 34 P. 128, 37 Am.St.Rep. 70. Libel And Slander  48(3)

22. Defenses

Truth is a complete defense to defamation. Terry v. Davis Community Church (App. 3 Dist. 2005) 33
Cal.Rptr.3d 145, 131 Cal.App.4th 1534. Libel And Slander  54

23. Damages — In general

False statements in report of credit reporting agency that owner of furniture business had no previous furniture
experience and that she employed a manager to operate business were not libelous on their face and were not
actionable under California law in absence of proof that owner suffered special damage as a proximate result
thereof. Lyon Furniture Mercantile Agency v. Carrier, C.A.9 (Cal.)1958, 259 F.2d 106. Libel And Slander 
9(7)

In action against credit reporting agency for allegedly false statements made about plaintiff's California
business in credit report, finding that plaintiff had been damaged by statements was clearly erroneous. Lyon
Furniture Mercantile Agency v. Carrier, C.A.9 (Cal.)1958, 259 F.2d 106. Federal Courts  869

In light of evidence of plaintiff's prominence in the public eye, her professional standing and the fact that
defendant's publication was read by some 16 million persons, evidence, which included plaintiff's testimony as
to effect on her of libelous article portraying her as having been boisterous and loudly argumentative in a public
dining place as result of some objectionable state of inebriation, was sufficient to support an award of $50,000
in compensatory damages. Burnett v. National Enquirer, Inc.(App. 2 Dist. 1983) 193 Cal.Rptr. 206, 144
Cal.App.3d 991, appeal dismissed 104 S.Ct. 1260, 465 U.S. 1014, 79 L.Ed.2d 668. Libel And Slander 
121(1)

Published newspaper column in which columnist stated that alleged black militant group member, after being
trapped in house by police, was told by experienced companion to strip before exiting house so that police
could not claim that he was trying to pull a gun and shoot him but who kept his shorts on because he was too
shy and was shot dead upon exiting house while naked companion was wounded neither stated nor reasonably
implied an absence of resistance or flight, or a surrender by the deceased and was not defamatory on its face as
to police association and its members who alleged no special damages. Mullins v. Thieriot (App. 1 Dist. 1971)



97 Cal.Rptr. 27, 19 Cal.App.3d 302. Libel And Slander  7(6); Libel And Slander  10(3)

In determining damages from defamatory propaganda, notoriety and nature of statements, character, condition
and influence of parties, general nature and extent of business, and prospective damages were to be considered.
Di Giorgio Fruit Corp. v. American Federation of Labor and Congress of Indus. Organizations (App. 3 Dist.
1963) 30 Cal.Rptr. 350, 215 Cal.App.2d 560. Libel And Slander  113

Where words were not libelous per se, no general damage could be shown. Pollok v. Evening Herald Pub.
Co.(App. 1915) 28 Cal.App. 786, 154 P. 30. Libel And Slander  32

Where the words used were not libelous per se, merely alleging that the manager of the plaintiff's theater was
guilty of immoral conduct, no general damage could be shown, since the injury suffered, if at all, was due to the
extrinsic circumstances set forth by way of innuendo. Pollok v. Evening Herald Pub. Co.(App. 1915) 28
Cal.App. 786, 154 P. 30. Libel And Slander  12

In an action for a libel per se, plaintiff is entitled to compensatory damages, without regard to the good faith or
caution which attended the publication. Taylor v. Hearst (1897) 118 Cal. 366, 50 P. 541. Libel And Slander

 113

24.  —  —  Actual damages

One suing for language libelous per se may recover the actual damages suffered thereby, unless it is shown that
the charge made is true. Skrocki v. Stahl (App. 1910) 14 Cal.App. 1, 110 P. 957. Libel And Slander  113

25.  —  —  Special damages, generally

Special damages were not recoverable in libel action for plaintiff's deprivation of company of his brother and
denial of opportunity of guiding the brother, which losses allegedly resulted from publication of libelous matter
which caused brother to be held in mental hospital. Campbell v. Jewish Committee for Personal Service (App. 1
Dist. 1954) 125 Cal.App.2d 771, 271 P.2d 185. Libel And Slander  117; Libel And Slander  118

False and malicious publication, naturally and proximately resulting in special damages or injury, is actionable,
though not libelous per se. Bartlett v. Federal Outfitting Co.(App. 1 Dist. 1933) 133 Cal.App. 747, 24 P.2d 877.
Libel And Slander  11.1

26.  —  —  Special damages and pleading

If an alleged defamatory publication is libelous per se, no allegation of special damages is necessary. Di
Giorgio Fruit Corp. v. American Federation of Labor and Congress of Indus. Organizations (1963) 30 Cal.Rptr.
350, 215 Cal.App.2d 560; Maidman v. Jewish Publications, Inc.(1960) 7 Cal.Rptr. 617, 355 P.2d 265, 54 Cal.2d
643, 87 A.L.R.2d 439; Rosenberg v. J. C. Penney Co.(1939) 86 P.2d 696, 30 Cal.App.2d 609; Jimeno v.
Commonwealth Home Builders (1920) 191 P. 64, 47 Cal.App. 660.

Competitors in surfing competition held 30 years earlier, who were depicted in photograph used without their
permission in "Surf Nekkid" section of catalog published by clothing retailer, which depicted naked and
scantily clothed models, failed to show that they incurred special damages due to use of photograph, as would
support defamation claim based on use of photograph under California law. Downing v. Abercrombie & Fitch,
C.A.9 (Cal.)2001, 265 F.3d 994, 60 U.S.P.Q.2d 1184. Libel And Slander  32

Editors of magazine publishing article found to contain false quotations and fabrications could not be sued for
republication of defamation as result of failure to retract all eight allegedly defamatory statements in process of
acknowledging falsity of three statements; there was no authority for proposition that failure to retract can be
defamation, and as editors' statements were not defamatory on their face, California law requiring proof of
special damages, which organization did not allege, precluded suit based upon them. D.A.R.E America v.
Rolling Stone Magazine, C.D.Cal.2000, 101 F.Supp.2d 1270, affirmed 270 F.3d 793. Libel And Slander 
27



In defamation action, general allegation of loss of business is not a sufficient allegation of special damages, but
plaintiff must allege the specific manner in which he lost business as a result of the defamation. Gang v.
Hughes, S.D.Cal.1953, 111 F.Supp. 27. Libel And Slander  89(3)

Whenever claim for false-light invasion of privacy is based on language, the defamatory meaning of which does
not appear on its face, pleading and proof of special damages are required. Fellows v. National Enquirer,
Inc.(1986) 228 Cal.Rptr. 215, 42 Cal.3d 234, 721 P.2d 97. Damages  157(6)

Plaintiff's allegation that he had "suffered in an amount, which, as yet, cannot be ascertained and which will be
proven at trial" was insufficient to satisfy the requirement of this section that a plaintiff who seeks to recover for
defamatory language not libelous on its face must plead special damages. Forsher v. Bugliosi (1980) 163
Cal.Rptr. 628, 26 Cal.3d 792, 608 P.2d 716. Libel And Slander  89(1)

An important distinction is made in California between defamatory language which is libelous on its face and
that which is not, the latter requiring proof of special damage to be actionable. Williams v. Daily Review,
Inc.(App. 1 Dist. 1965) 46 Cal.Rptr. 135, 236 Cal.App.2d 405. Libel And Slander  33

In action by dentist, who was also a candidate for political office, against newspaper publishing article which
could be interpreted as meaning that plaintiff was a Communist sympathizer, allegations respecting cancellation
of appointments by patients and decline in number of new patients normally to be expected were sufficient
allegations of special damages. MacLeod v. Tribune Pub. Co.(1959) 52 Cal.2d 536, 343 P.2d 36. Libel And
Slander  89(3)

Fact that an implied defamatory charge or insinuation leaves room for an innocent interpretation as well does
not establish that defamatory meaning does not appear from the language itself, and while language used may
give rise to conflicting inferences as to meaning intended when it is addressed to the public at large it is
reasonable to assume that some of the readers will take it in its defamatory sense; overruling Peabody v.
Barham, 52 Cal.App.2d 581, 126 P.2d 668; Washer v. Bank of America, 21 Cal.App.2d 822, 136 P.2d 297;
Babcock v. McClatchy Newspapers, 82 Cal.App.2d 528, 186 P.2d 737; Smith v. Los Angeles Bookbinders
Union, 133 Cal.App.2d 486, 284 P.2d 194; Menefee v. Codman, 155 Cal.App.2d 396, 317 P.2d 1032; Jeffers v.
Screen Extras Guild, 162 Cal.App.2d 717, 328 P.2d 1030. MacLeod v. Tribune Pub. Co.(1959) 52 Cal.2d 536,
343 P.2d 36. Libel And Slander  19

Allegation in libel complaint that plaintiffs had been injured in their trade, business and occupation by reason of
publication in sum of $100,000 was sufficient allegation of special damage to withstand a general demurrer,
and, where publication had been determined not to be libelous per se, plaintiffs could properly amend to plead
special damages more specifically as for a libel per quod, although statute of limitations had expired. Smith v.
Los Angeles Bookbinders Union No. 63 (App. 1955) 133 Cal.App.2d 486, 284 P.2d 194. Libel And Slander

 97; Limitation Of Actions  127(7)

Special damages by reason of loss of specific employment allegedly due to publication of libel in a newspaper
were appropriately alleged on information and belief, since plaintiff would ordinarily learn of such loss of
employment from declarations of others. Pridonoff v. Balokovich (1951) 36 Cal.2d 788, 228 P.2d 6. Libel And
Slander  89(2)

When offending language in a published article is susceptible of an innocent interpretation it is not actionable
per se, and, in addition to an innuendo, plaintiff must allege special damages by reason of the meaning gained
from the publication. Babcock v. McClatchy Newspapers (App. 3 Dist. 1947) 82 Cal.App.2d 528, 186 P.2d 737.
Libel And Slander  19; Libel And Slander  89(1)

Language that is susceptible of an innocent interpretation is not "actionable per se", and in addition to an
innuendo, plaintiff must allege special damages by reason of the meaning gained from the publication of such
language. Washer v. Bank of America Nat. Trust & Savings Ass'n (1943) 21 Cal.2d 822, 136 P.2d 297. Libel
And Slander  15; Libel And Slander  89(1)

Where plaintiff alleged that defamatory statement was spoken of and concerning him, statement, in so far as it



tended to injure plaintiff in his occupation, was "libelous" and "slanderous per se", though plaintiff was not
named therein, so that it was unnecessary to allege special damages as to such ground of recovery. Washer v.
Bank of America Nat. Trust & Savings Ass'n (1943) 21 Cal.2d 822, 136 P.2d 297. Libel And Slander 
89(1)

Statement that bank employee admitted having falsified expense account, if understood as charging employee
with a crime, was not "actionable per se" so that it became necessary specially to plead the nature of damage,
and specifications concerning loss of employment and prospective disadvantages in banking business were
sufficient for that purpose as against general demurrer. Washer v. Bank of America Nat. Trust & Savings Ass'n
(1943) 21 Cal.2d 822, 136 P.2d 297. Libel And Slander  89(1); Libel And Slander  89(3)

Where language used is not libelous per se, the plaintiff must allege special damages by reason of meaning
gained from publication by specifically designated parties affected by publication with items of losses suffered,
and such names and losses must be alleged with particularity. Peabody v. Barham (App. 2 Dist. 1942) 52
Cal.App.2d 581, 126 P.2d 668. Libel And Slander  89(1); Libel And Slander  89(2)

In libel action, where alleged libelous publication was not libelous per se, allegations that plaintiff had been
injured in her good name, fame, and reputation and had suffered damage amounting to $50,000, that plaintiff
was well known and had always conducted herself with propriety, constituted an insufficient allegation of
special damages. Peabody v. Barham (App. 2 Dist. 1942) 52 Cal.App.2d 581, 126 P.2d 668. Libel And Slander

 89(2)

Placards displayed in defendant's show window making invidious comparisons of garment sold by defendant
and that sold by plaintiff were "libelous per se" as accusing fraud and deception and unfair dealing with their
customers and hence competitor, in libel action, was not required to show special damage. Rosenberg v. J.C.
Penney Co.(App. 3 Dist. 1939) 30 Cal.App.2d 609, 86 P.2d 696. Libel And Slander  9(7)

Rule that published words of common or ordinary import are either libelous per se or not at all does not obtain,
where special damages are pleaded. Bartlett v. Federal Outfitting Co.(App. 1 Dist. 1933) 133 Cal.App. 747, 24
P.2d 877. Libel And Slander  89(1)

Special damages must be alleged and proved in libel action, but general damages for outrage to feelings and
loss of reputation need not be alleged in detail and may be recovered in the absence of actual proof and to the
amount that the jury estimates will fairly compensate plaintiff for the injury done. Childers v. San Jose Mercury
Printing & Pub. Co.(1894) 105 Cal. 284, 38 P. 903. Libel And Slander  100(2)

27.  —  —  Special damages and proof

Plaintiff failed to prove special damages, and thus could not establish libel claim based on beer advertisement
allegedly depicting him, by claiming he had incurred expenses of purchase of gasoline for travel, telephone
calls, purchase of magazine, photocopy of advertisement, and purchase of non-local newspapers, as expenses
did not relate to plaintiff's property, business, trade, profession, or occupation. Newcombe v. Adolf Coors Co.,
C.A.9 (Cal.)1998, 157 F.3d 686, 48 U.S.P.Q.2d 1190. Libel And Slander  32

Under California law, a defamation per se claim is actionable without proof of special damages. Yow v.
National Enquirer, Inc., E.D.Cal.2008, 550 F.Supp.2d 1179. Libel And Slander  33

28.  —  —  Presumption of damages

General damages are presumed in libel of businessman, but this is not so in action for trade libel. Erlich v. Etner
(App. 2 Dist. 1964) 36 Cal.Rptr. 256, 224 Cal.App.2d 69. Libel And Slander  33; Libel And Slander 
139

Law presumes general damages follow from utterance or publication of matter slanderous or libelous per se.
Clark v. McClurg (1932) 215 Cal. 279, 9 P.2d 505.

Damages to a person's reputation are presumed to result from a libel per se; so, where a letter was libelous per



se because imputing want of chastity to plaintiff, who was sufficiently identified, there is a sufficient
presumption of damage. Peterson v. Rasmussen (App. 3 Dist. 1920) 47 Cal.App. 694, 191 P. 30. Libel And
Slander  33

29. Complaints

An amended and supplemental complaint, alleging that plaintiff's reputation was injured by corporate
defendant's radio broadcast and telecast of individual defendant's false accusations that plaintiff was unethical
and conducted himself improperly and unfairly, unlawfully "smeared" many individuals and organizations, and
testified falsely before congressional committee, stated claim for defamation, on its face, under both California
and New York laws. Sargent v. National Broadcasting Co., N.D.Cal.1955, 136 F.Supp. 560. Libel And Slander

 85

If allegedly libelous article was defamatory of plaintiff, and if it so appeared on its face without extrinsic
evidence, complaint stated a cause of action without necessity of pleading special damages. Cameron v.
Wernick (App. 1 Dist. 1967) 60 Cal.Rptr. 102, 251 Cal.App.2d 890. Libel And Slander  89(1)

Complaint, seeking damages for publication of alleged libelous letter, which was not libelous per se, between
parties as to whom privilege existed, was fatally defective for failure to allege any special damage. Campbell v.
Jewish Committee for Personal Service (App. 1 Dist. 1954) 125 Cal.App.2d 771, 271 P.2d 185. Libel And
Slander  89(1)

A complaint charging that newspaper published question asking district attorney, who was seeking re-election,
how it was possible for him to buy an office building for purported price of $80,000 on his salary of $4,500 per
year when he was dead broke when he took office did not state a cause of action for libel per se and hence was
demurrable where special damages were not pleaded. Babcock v. McClatchy Newspapers (App. 3 Dist. 1947)
82 Cal.App.2d 528, 186 P.2d 737. Libel And Slander  89(1)

Complaint alleging defendant wrote employer charging plaintiff with neglect of duty and inefficiency, if
actionable, was actionable per se, making it unnecessary to allege special damage. Layne v. Kirby (1930) 208
Cal. 694, 284 P. 441. Libel And Slander  89(1)

A complaint in libel is sufficient where it appears from the article complained of and from the innuendo
assigning its meaning that the article as a whole was false and scandalous. Ervin v. Record Pub. Co.(1908) 154
Cal. 79, 97 P. 21. Libel And Slander  80

30. Presumptions and burden of proof

Under California law, plaintiff may only prevail on a libel claim if the publication is (1) libelous on its face, or
(2) if special damages have been proven. Downing v. Abercrombie & Fitch, C.A.9 (Cal.)2001, 265 F.3d 994, 60
U.S.P.Q.2d 1184. Libel And Slander  32; Libel And Slander  33

Where constitution and by-laws of a lodge provided for expulsion in case of defamation of an officer, and it was
proved that a member had referred to a director as "king of criminals" and a "beast" in a letter, the writing was
libelous per se, and the burden was on the member to show that such communication was privileged. Gonsalves
v. Associacao Protectora Uniao Madeirense Do Estado Da California (App. 1 Dist. 1945) 70 Cal.App.2d 150,
160 P.2d 595. Beneficial Associations  10(2); Mandamus  168(1)

31. Evidence

Evidence of alleged surreptitious arrangement whereby vendee would purchase bankrupt's interest in certain
realty for $30,000, would sell it for $100,000, and bankrupt and attorney for trustee would split the profit was
inadmissible as not tending to prove truth of any statements made by writer of libelous per se letters charging
attorney with "milking" estate, charging and receiving fees to which he was not entitled, and acts and conduct
causing impoverished condition of estate. Fairfield v. Hagan (App. 2 Dist. 1967) 56 Cal.Rptr. 402, 248
Cal.App.2d 194. Libel And Slander  110(1)



In libel action, where plaintiffs pleaded no special damages, defendants were not permitted to introduce
evidence that there was in fact no special damage sustained. Rosenberg v. J.C. Penney Co.(App. 3 Dist. 1939)
30 Cal.App.2d 609, 86 P.2d 696. Libel And Slander  100(2)

32. Questions of law

Under California law, determination as to whether a publication is libelous on its face is one of law, which must
be measured by the effect the publication would have on the mind of the average reader. Downing v.
Abercrombie & Fitch, C.A.9 (Cal.)2001, 265 F.3d 994, 60 U.S.P.Q.2d 1184. Libel And Slander  123(2)

Determination as to whether a publication is libelous on its face is one of law, and is to be measured by the
effect the publication would have on the mind of the average reader. Newcombe v. Adolf Coors Co., C.A.9
(Cal.)1998, 157 F.3d 686, 48 U.S.P.Q.2d 1190. Libel And Slander  19; Libel And Slander  123(2)

In the context of determining whether a published statement is libelous on its face, whether the statement
declares or implies a provably false assertion of fact is a question of law for the court to decide, unless the
statement is susceptible of both an innocent and a libelous meaning, in which case the jury must decide how the
statement was understood. Ruiz v. Harbor View Community Ass'n (App. 4 Dist. 2005) 37 Cal.Rptr.3d 133, 134
Cal.App.4th 1456, modified on denial of rehearing, as modified. Libel And Slander  123(2)

Whether newspaper article was reasonably susceptible of interpretation that plaintiff was a Communist
sympathizer or fellow traveler, was a question for the court and, if so, whether or not it was so understood was a
question for the jury. MacLeod v. Tribune Pub. Co.(1959) 52 Cal.2d 536, 343 P.2d 36. Libel And Slander 
123(2)

It is the exclusive function of the court to determine whether a publication is a libel per se. Peabody v. Barham
(App. 2 Dist. 1942) 52 Cal.App.2d 581, 126 P.2d 668. Libel And Slander  123(2)

Whether the words used are libelous per se is for the court. Mortensen v. Los Angeles Examiner (App. 3 Dist.
1931) 112 Cal.App. 194, 296 P. 927. Libel And Slander  123(2)

33. Questions of fact

Magazine article which quoted publisher as saying "I can't be the only man in this country with an eye for a fast
buck" and which accused publisher of indicating sales of 500,000 books to a newspaper while reporting around
4,000 to his collaborators might reasonably be construed as defamatory and having a tendency to injure
publisher in his reputation and occupation but determination of whether publisher was in fact defamed was for
trier of fact. Cameron v. Wernick (App. 1 Dist. 1967) 60 Cal.Rptr. 102, 251 Cal.App.2d 890. Libel And Slander

 123(2)

Where publication is not libelous per se because language used has a covert meaning, it is for the jury to declare
the true import of words used. Peabody v. Barham (App. 2 Dist. 1942) 52 Cal.App.2d 581, 126 P.2d 668. Libel
And Slander  123(2)

34. Instructions

Jury instructions that certain statements were defamatory on their face "if essentially untrue, if the statements
were libel," and instruction asking jury to determine whether three specific statements conveyed assertions of
fact can be proven true or false were not hopelessly confusing and provided sufficient guidance to jury since
taken as whole, instructions permitted jury first to determine whether three statements were defamatory in first
instance as conveying to recipient assertion of fact that could be proven true or false, and if so, then jury was
told that if statements were found to constitute libel, and to be untrue, then statements were defamatory per se.
Sommer v. Gabor (App. 2 Dist. 1995) 48 Cal.Rptr.2d 235, 40 Cal.App.4th 1455, review denied. Libel And
Slander  124(1)

In defamation action brought against school district by teacher, who alleged that letter written by school
administrator imputing teacher's lack of qualifications for a permanent teaching position was libelous, trial court



erred by refusing to instruct on libel per se. Manguso v. Oceanside Unified School Dist.(App. 4 Dist. 1984) 200
Cal.Rptr. 535, 153 Cal.App.3d 574. Libel And Slander  124(5)

The article set out in the complaint being libelous on its face, it is error to refuse to so charge. Dauphiny v.
Buhne (1908) 153 Cal. 757, 96 P. 880, 125 Am.St.Rep. 136. Libel And Slander  124(4)

In an action for libel, a charge that, if the jury should find that plaintiff had not suffered any damage to his
reputation the jury should find for defendant, was objectionable, when the publication was libelous per se, in
that it was in opposition to the principle that damages must be presumed. Bohan v. Record Pub. Co.(App. 1905)
1 Cal.App. 429, 82 P. 634. Libel And Slander  33

35. Findings

Finding that publication of libelous letters had been malicious and had been motivated because of writer's ill
will and hatred against plaintiff presumably was supported by the evidence. Fairfield v. Hagan (App. 2 Dist.
1967) 56 Cal.Rptr. 402, 248 Cal.App.2d 194. Appeal And Error  931(1)

36. Review

Plaintiff's first complaint alleged damages only in the most general terms and this alone could have been legal
basis of order sustaining demurrer to libel count; therefore, in view of uncertainty as to whether such ruling was
based on any other ground, it was error for trial court to sustain on grounds of res judicata defendant author's
demurrer to second complaint, in which plaintiff sufficiently pleaded special damages. Kanarek v. Bugliosi
(App. 2 Dist. 1980) 166 Cal.Rptr. 526, 108 Cal.App.3d 327. Judgment  572(2)

Court of appeal on review of libel action has duty to closely examine record to determine whether it could
constitutionally support judgment in favor of plaintiff, but this does not include de novo review of trial court
proceedings wherein jury's verdict is entitled to no weight. Widener v. Pacific Gas & Elec. Co.(App. 1 Dist.
1977) 142 Cal.Rptr. 304, 75 Cal.App.3d 415, certiorari denied 98 S.Ct. 2265, 436 U.S. 918, 56 L.Ed.2d 759.
Appeal And Error  840(3); Appeal And Error  893(1); Appeal And Error  999(1)

Where during settlement of jury instructions in libel action it was stipulated that "public figures" standard
would be applied, and jury was so instructed, such rule would be applied on review. Widener v. Pacific Gas &
Elec. Co.(App. 1 Dist. 1977) 142 Cal.Rptr. 304, 75 Cal.App.3d 415, certiorari denied 98 S.Ct. 2265, 436 U.S.
918, 56 L.Ed.2d 759. Appeal And Error  883

§ 46. Slander, false and unprivileged publications which constitute 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Slander is a false and unprivileged publication, orally uttered, and also communications by radio or any
mechanical or other means which:

1. Charges any person with crime, or with having been indicted, convicted, or punished for crime;

2. Imputes in him the present existence of an infectious, contagious, or loathsome disease;

3. Tends directly to injure him in respect to his office, profession, trade or business, either by imputing to him
general disqualification in those respects which the office or other occupation peculiarly requires, or by
imputing something with reference to his office, profession, trade, or business that has a natural tendency to
lessen its profits;

4. Imputes to him impotence or a want of chastity; or

5. Which, by natural consequence, causes actual damage.
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1. Construction and application

The freedom of the press cases involving liability of the media for libel and slander have not changed the legal
concept of slander per se as applied to nonmedia defendants. Schomer v. Smidt (App. 4 Dist. 1980) 170
Cal.Rptr. 662, 113 Cal.App.3d 828. Constitutional Law  2161

Slanderous statement which falls within purview of this section defining slander constitutes "slander per se."
Douglas v. Janis (App. 2 Dist. 1974) 118 Cal.Rptr. 280, 43 Cal.App.3d 931. Libel And Slander  1.5

Defamation by radio or television broadcast is treated as slander. Arno v. Stewart (App. 1 Dist. 1966) 54
Cal.Rptr. 392, 245 Cal.App.2d 955. Libel And Slander  24

Where slanderous statements injure one with respect to his office, profession, trade or business, they are
deemed slander per se. Hanley v. Lund (App. 2 Dist. 1963) 32 Cal.Rptr. 733, 218 Cal.App.2d 633. Libel And
Slander  9(1); Libel And Slander  10(1)

Slander as defined by this section includes language which upon its face has natural tendency to injure person's
reputation either generally or with respect to his occupation. Mercado v. Hoefler (App. 1 Dist. 1961) 11
Cal.Rptr. 787, 190 Cal.App.2d 12. Libel And Slander  6(1); Libel And Slander  9(1)

Words spoken by a husband to a wife, not in the presence of any other person, do not constitute a publication
within the meaning of the law of slander. Sesler v. Montgomery (1889) 78 Cal. 486, 21 P. 185, 12 Am.St.Rep.
76. Libel And Slander  24



2. Elements

Police officer's allegations that popular singer's statements in magazine and television interviews that officer
had engaged in same disorderly conduct for which officer had arrested singer constituted accusation of criminal
conduct and imputation of general disqualification to serve as police officer were sufficient to state claim for
slander per se under California law. Rodriguez v. Panayiotou, C.A.9 (Cal.)2002, 314 F.3d 979. Libel And
Slander  10(3)

Under California law, to state a claim for defamation, a plaintiff must establish the intentional publication of a
statement of fact that is false, unprivileged, and has a natural tendency to injure or which causes special
damage; publication means communication to a third person who understands the defamatory meaning of the
statement and its application to the person to whom reference is made. Scott v. Solano County Health and
Social Services Dept., E.D.Cal.2006, 459 F.Supp.2d 959. Libel And Slander  1; Libel And Slander 
23.1

To state claim for libel or slander under California law, plaintiff must establish intentional publication of
statement of fact that is false, unprivileged, and has natural tendency to injure or which causes special damage.
Arikat v. JP Morgan Chase & Co., N.D.Cal.2006, 430 F.Supp.2d 1013. Libel And Slander  1

Tort of defamation involves the intentional publication of a statement of fact that is false, unprivileged, and has
a natural tendency to injure or which causes special damage. Smith v. Maldonado (App. 1 Dist. 1999) 85
Cal.Rptr.2d 397, 72 Cal.App.4th 637, as modified. Libel And Slander  1

"Defamation" consists of false and unprivileged written, oral, or recorded publications which expose defamed
person to hatred, contempt, ridicule, or obloquy or cause person to be shunned or avoided or injured in his or
her occupation, or which charge person with crime, suggest that person has an infectious or loathsome disease
or is impotent or unchaste, tend to injure person in his or her business or profession, or otherwise cause actual
damage. Rothman v. Jackson (App. 2 Dist. 1996) 57 Cal.Rptr.2d 284, 49 Cal.App.4th 1134, rehearing denied,
review denied. Libel And Slander  1

Statements of newspaper publisher given to and in response to question of journalist investigating newspaper's
editorial policy that she knew story written by newspaper's investigative reporter was wrong and that she
wanted the reporter taken off that story were expressions of opinion and thus not actionable as slander; even if
the statements had been a representation of fact of a slanderous nature, publisher had a qualified privilege to
make a statement where general public had a legitimate interest in the matter and publisher did not seek out
opportunity to make the statements. Lagies v. Copley (App. 4 Dist. 1980) 168 Cal.Rptr. 368, 110 Cal.App.3d
958. Libel And Slander  6(1); Libel And Slander  48(1)

Statutory definitions of "libel" and "slander" include almost any language which upon its face has a natural
tendency to injure a person's reputation, either generally or with respect to his occupation, and words clearly
conveying a meaning within one of the statutory categories are "actionable per se". Washer v. Bank of America
Nat. Trust & Savings Ass'n (1943) 21 Cal.2d 822, 136 P.2d 297. Libel And Slander  15

The statutory definition of slander includes almost any language which, upon its face, has a natural tendency to
injure a person's reputation, either generally or with respect to his occupation. Semple v. Andrews (App. 2 Dist.
1938) 27 Cal.App.2d 228, 81 P.2d 203. Libel And Slander  6(1); Libel And Slander  9(1)

3. Publication

"Publication," as required for claim of slander, under California law, means communication to a third person
who understands the defamatory meaning of the statement and its application to the person to whom reference
is made. Breakdown Services, Ltd. v. Now Casting, Inc., C.D.Cal.2007, 550 F.Supp.2d 1123. Libel And
Slander  24

For purpose of the California law of slander, "publication" does not require dissemination to a substantial
number of individuals; rather, it is sufficient that the slander is communicated to a single individual other than



the one defamed. In re Peck, 9th Cir.BAP (Cal.)2003, 295 B.R. 353. Libel And Slander  24

Neighbor did not publish allegedly defamatory statements when she spoke to condominium unit owner, insulted
her, and accused her of having a sexual relationship with her son, even though another person overheard the
conversation, as neighbor did not know that the other person was inside the unit and had no reason to believe
that the other person could overhear the conversation. Haley v. Casa Del Rey Homeowners Ass'n (App. 4 Dist.
2007) 63 Cal.Rptr.3d 514, 153 Cal.App.4th 863, review denied. Libel And Slander  24

Allegation that employer orally and in writing accused truck driver falsely of threatening violence against
superior did not, without more, constitute "publication" for purposes of defamation claim. Cabesuela v.
Browning-Ferris Industries of California, Inc.(App. 6 Dist. 1998) 80 Cal.Rptr.2d 60, 68 Cal.App.4th 101. Libel
And Slander  23.1

For defamatory matter to be actionable, it must be communicated, or "published," intentionally or negligently,
to one other than the person defamed. Cabesuela v. Browning-Ferris Industries of California, Inc.(App. 6 Dist.
1998) 80 Cal.Rptr.2d 60, 68 Cal.App.4th 101. Libel And Slander  23.1

Title insurance policy issued to customer did not constitute "publication," and thus title company was not liable,
based on slander of title, to third party having interest in property examined; policy did not represent that title
was in any particular condition. Smith v. Commonwealth Land Title Ins. Co.(App. 2 Dist. 1986) 223 Cal.Rptr.
339, 177 Cal.App.3d 625, review denied. Libel And Slander  130

4. Falsity

Before there can be liability for defamation under California law, statement on matters of public concern must
be provable as false, at least in situations where media defendant is involved. Rodriguez v. Panayiotou, C.A.9
(Cal.)2002, 314 F.3d 979. Libel And Slander  49

Tenant's statements concerning former landlord's molestation of her child were false and, thus, under California
law, tenant slandered former landlord when she told former neighbors about the alleged molestation. In re Peck,
9th Cir.BAP (Cal.)2003, 295 B.R. 353. Libel And Slander  30

Professional athletes's statement in newspaper article about podiatrist "I don't like that man. He's a liar" was not
substantially false and thus did not constitute actionable slander; athlete described, and podiatrist did not deny,
podiatrist's dishonest acts of threatening to lie to press about him and reneging on offer to supply him with free
orthotics, which were encompassed in broad term "liar." Carver v. Bonds (App. 1 Dist. 2005) 37 Cal.Rptr.3d
480, 135 Cal.App.4th 328. Libel And Slander  55

Utility could not be held liable in defamation for executive's expression of opinion that journalist had conflict of
interest; executive's expression of opinion was not statement that was capable of being proved as true or false,
since determination to conflict of interest involved application of ethical standard to acts. Savage v. Pacific Gas
& Electric Co.(App. 1 Dist. 1993) 26 Cal.Rptr.2d 305, 21 Cal.App.4th 434, review denied, certiorari denied 115
S.Ct. 80, 513 U.S. 820, 130 L.Ed.2d 34. Libel And Slander  6(1)

Although valuation of antiques is an inexact science on which experts could reach varying conclusions, whether
a museum had acquired an antique "candelabra" from dealer at a "grossly inflated price" was a matter which
could be objectively verified for defamation purposes. Weller v. American Broadcasting Companies, Inc.(App.
1 Dist. 1991) 283 Cal.Rptr. 644, 232 Cal.App.3d 991. Libel And Slander  9(7)

The question of whether a defamatory statement is "provably false" is concerned only with whether the
defamation plaintiff can meet its burden to prove the alleged defamatory statement is substantially false, not
whether the publisher knew or could have known it was false at the time it was made. Weller v. American
Broadcasting Companies, Inc.(App. 1 Dist. 1991) 283 Cal.Rptr. 644, 232 Cal.App.3d 991. Libel And Slander

 6(1)

True origin of antique candelabra sold to museum was objectively verifiable and therefore a "provably false"



assertion of fact for defamation purposes, even though antique dealer who sold candelabra would not disclose
the name of the former owner due to confidentiality agreement. Weller v. American Broadcasting Companies,
Inc.(App. 1 Dist. 1991) 283 Cal.Rptr. 644, 232 Cal.App.3d 991. Libel And Slander  6(1); Libel And
Slander  9(7)

State Bureau of Narcotics Enforcement (BNE) officer's alleged comments to several BNE supervisors in which
he stated that a state employee who was responsible for managing BNE evidence vault was the prime suspect in
theft of $4.5 million worth of cocaine from the vault, that her house had been searched, that she was on
involuntary administrative leave due to her position as property controller at the BNE, and that BNE staff was
not to communicate with her, were not slanderous per se under California law; statement that she was a prime
suspect was not same as saying she actually committed the theft, so it was not a false statement of fact, and she
did not produce any evidence demonstrating that the BNE officer did not believe the statements when he made
them or that they were untrue. Gravitt v. Brown, C.A.9 (Cal.)2003, 74 Fed.Appx. 700, 2003 WL 21698972,
Unreported. Libel And Slander  7(13); Libel And Slander  30

5. True statements

Under California law, former employee was not defamed by supervisor's statements that he suspected former
employee was under the influence of drugs or alcohol on night of workplace accident; former employee's drug
test was positive. Landon v. Northwest Airlines, Inc., C.A.8 (Minn.)1995, 72 F.3d 620. Libel And Slander 
10(6)

Under California law, truth provides absolute defense in defamation context. Landon v. Northwest Airlines,
Inc., C.A.8 (Minn.)1995, 72 F.3d 620. Libel And Slander  54

Under California law, it is not necessary that anyone believe a defamatory statement to be true, since the fact
that such words are in circulation at all concerning the plaintiff must be to some extent injurious to his
reputation. In re Peck, 9th Cir.BAP (Cal.)2003, 295 B.R. 353. Libel And Slander  6(1)

Health care services plans' statements that broker's practice of offering rebates to potential clients was illegal,
unethical, and shady were true and, thus, statements did not constitute slander; broker's practice of offering
rebates violated regulation prohibiting offering any bonus or gratuity to potential subscribers to health care
plans, and could properly be characterized as unethical or shady. Schmidt v. Foundation Health (App. 3 Dist.
1995) 42 Cal.Rptr.2d 172, 35 Cal.App.4th 1702, review denied. Libel And Slander  54

Statements that were substantially true did not provide basis for defamation claim under California law. Byrnes
v. Lockheed Martin Corp., C.A.9 (Cal.)2007, 257 Fed.Appx. 34, 2007 WL 3353482, Unreported. Libel And
Slander  55

Genuine issues of material fact as to the veracity of an alleged statement by a lender's employee to a third party,
"If the [borrowers] do not call us, we can have them arrested for obstructing justice," precluded summary
judgment for the lender on the borrowers' defamation claim under California law. Pflueger v. Auto Finance
Group, Inc., C.D.Cal.1999, 1999 WL 33738434, Unreported. Federal Civil Procedure  2515

6. Construction of language

In determining slanderous character of words, the words must be given the natural and popular construction of
the average man and not the critical analysis of the mind trained in technicalities. Swift & Co. v. Gray
(C.C.A.1939) 101 F.2d 976; Semple v. Andrews (1938) 81 P.2d 203, 27 Cal.App.2d 228.

Statements of those opposed to planned community development to effect that project would be a high density
urban development and would require millions of dollars in public subsidies and that 4,800 acres could be
included in state park were not defamatory in that they did not impugn developer's honesty or accuse developer
of a crime but were, rather, addressed to electorate and concerned a matter of intense public interest. Blackhawk
Corp. v. Ewing (App. 1 Dist. 1979) 156 Cal.Rptr. 581, 94 Cal.App.3d 640. Libel And Slander  6(2); Libel



And Slander  7(1)

In arranging financing for sale of plaintiff's automobile, accusation made by defendant loan officer of bank in
presence of prospective purchaser that plaintiff possessed a "hot title" to automobile could be reasonably
understood to mean that plaintiff had acquired automobile by some illegal means and, as such, accusation was
slanderous, provided it was published. Cunningham v. Simpson (1969) 81 Cal.Rptr. 855, 1 Cal.3d 301, 461
P.2d 39. Libel And Slander  7(2)

Allegedly defamatory language is to be regarded with reference to the actual words used and also according to
the sense and meaning, under all the circumstances attending the publication, which such language may barely
be presumed to have conveyed; the language is uniformly to be regarded with what has been its effect, actual or
presumed, and its sense is to be arrived at with held of the cause and occasion of its publication. Arno v.
Stewart (App. 1 Dist. 1966) 54 Cal.Rptr. 392, 245 Cal.App.2d 955. Libel And Slander  19

Statement in radio broadcast made by defendant, to effect that plaintiff was using his office as president of a
nonprofit corporation to obtain revenge, that plaintiff was insane in command, irresponsible, and was a black
sheep in an association dedicated to friendship and love, was slanderous per se, notwithstanding fact that office
was one not for profit. Correia v. Santos (App. 4 Dist. 1961) 13 Cal.Rptr. 132, 191 Cal.App.2d 844. Libel And
Slander  10(5)

The term "per se" when used in describing effect of allegedly slanderous words means that the utterance of such
words is actionable without proof of special damage. Correia v. Santos (App. 4 Dist. 1961) 13 Cal.Rptr. 132,
191 Cal.App.2d 844. Libel And Slander  33

In order to render language concerning one in special character or relation actionable, it must touch him in that
special character or relation. Correia v. Santos (App. 4 Dist. 1961) 13 Cal.Rptr. 132, 191 Cal.App.2d 844. Libel
And Slander  6(1)

Judge's determination that language used constituted slander per se was part of his judicial function. Mercado v.
Hoefler (App. 1 Dist. 1961) 11 Cal.Rptr. 787, 190 Cal.App.2d 12. Libel And Slander  123(2)

Fact that an implied defamatory charge or insinuation leaves room for an innocent interpretation as well does
not establish that defamatory meaning does not appear from the language itself, and while language used may
give rise to conflicting inferences as to meaning intended when it is addressed to the public at large it is
reasonable to assume that some of the readers will take it in its defamatory sense; overruling Peabody v.
Barham, 52 Cal.App.2d 581, 126 P.2d 668; Washer v. Bank of America, 21 Cal.App.2d 822, 136 P.2d 297;
Babcock v. McClatchy Newspapers, 82 Cal.App.2d 528, 186 P.2d 737; Smith v. Los Angeles Bookbinders
Union, 133 Cal.App.2d 486, 284 P.2d 194; Menefee v. Codman, 155 Cal.App.2d 396, 317 P.2d 1032; Jeffers v.
Screen Extras Guild, 162 Cal.App.2d 717, 328 P.2d 1030. MacLeod v. Tribune Pub. Co.(1959) 52 Cal.2d 536,
343 P.2d 36. Libel And Slander  19

Fact that an implied defamatory charge or insinuation leaves room for an innocent interpretation as well does
not establish that defamatory meaning does not appear from the language itself, and while language used may
give rise to conflicting inferences as to meaning intended when it is addressed to the public at large it is
reasonable to assume that some of the readers will take it in its defamatory sense; overruling Peabody v.
Barham, 52 Cal.App.2d 581, 126 P.2d 668; Washer v. Bank of America, 21 Cal.App.2d 822, 136 P.2d 297;
Babcock v. McClatchy Newspapers, 82 Cal.App.2d 528, 186 P.2d 737; Smith v. Los Angeles Bookbinders
Union, 133 Cal.App.2d 486, 284 P.2d 194; Menefee v. Codman, 155 Cal.App.2d 396, 317 P.2d 1032; Jeffers v.
Screen Extras Guild, 162 Cal.App.2d 717, 328 P.2d 1030. MacLeod v. Tribune Pub. Co.(1959) 52 Cal.2d 536,
343 P.2d 36. Libel And Slander  19

Language that is susceptible of an innocent interpretation is not "actionable per se", and in addition to an
innuendo, plaintiff must allege special damages by reason of the meaning gained from the publication of such
language. Washer v. Bank of America Nat. Trust & Savings Ass'n (1943) 21 Cal.2d 822, 136 P.2d 297. Libel
And Slander  15; Libel And Slander  89(1)



In determining whether words are slanderous, alleged slanderous publication must be construed as well from
expressions used as from the whole scope and apparent object of the writer. Semple v. Andrews (App. 2 Dist.
1938) 27 Cal.App.2d 228, 81 P.2d 203. Libel And Slander  19

Where spoken words, charged to be slanderous, are not actionable per se, it must appear that they were used and
understood in an actionable sense. Nidever v. Hall (1885) 67 Cal. 79, 7 P. 136. Libel And Slander  112(1)

7. Identity of plaintiff

That plaintiff was not named in defamatory statement did not preclude words clearly conveying a meaning
within one of the statutory classifications of libel and slander from being "actionable per se", where plaintiff
pleaded that the words were spoken of and concerning him. Washer v. Bank of America Nat. Trust & Savings
Ass'n (1943) 21 Cal.2d 822, 136 P.2d 297. Libel And Slander  82

8. Public figure

In the context of defamation actions, "involuntary public figures" are identified by their assumption of roles of
especial prominence in the affairs of society. Gallagher v. Connell (App. 2 Dist. 2004) 20 Cal.Rptr.3d 673, 123
Cal.App.4th 1260, review denied. Libel And Slander  48(1)

In the context of defamation actions, there are two types of public figures: the "all-purpose public figure," one
who has achieved such pervasive fame or notoriety as to become a public figure for all purposes and in all
contexts, and "the limited-purpose public figure," one who injects herself or is drawn by others into a particular
public controversy and thereby becomes a public figure as to her role in that controversy. Gallagher v. Connell
(App. 2 Dist. 2004) 20 Cal.Rptr.3d 673, 123 Cal.App.4th 1260, review denied. Libel And Slander  48(1)

Priest was not a public figure who was required to prove actual malice in his slander action against former trust
beneficiary arising from statement beneficiary made in context of dispute over trust for which priest was named
successor trustee; priest was not well known in his community because of his religious, civic, or political
activities, he did not stand out among other priests, and he did not thrust himself into controversy over trust.
Gallagher v. Connell (App. 2 Dist. 2004) 20 Cal.Rptr.3d 673, 123 Cal.App.4th 1260, review denied. Libel And
Slander  48(1)

Newspaper, its owner and publisher, general manager and editors were public figures required to prove actual
malice in slander action; managerial individuals were intimately involved in public political debate in their
community and community had legitimate and substantial interest in their conduct regarding operation of
newspaper. Live Oak Publishing Co. v. Cohagan (App. 3 Dist. 1991) 286 Cal.Rptr. 198, 234 Cal.App.3d 1277.
Libel And Slander  48(1); Libel And Slander  51(5)

9. Limited purpose public figure

Prominent plastic surgeon who claimed patient defamed him on her Web site was "limited purpose public
figure" or "vortex public figure" required to show patient's actual malice to prevail on his defamation claim;
relative merits of plastic surgery were focus of widespread public interest, and surgeon thrust himself into
controversy by advertising, appearing on television, and writing articles in favor of cosmetic surgery. Gilbert v.
Sykes (App. 3 Dist. 2007) 53 Cal.Rptr.3d 752, 147 Cal.App.4th 13. Libel And Slander  48(1)

To characterize plaintiff claiming defamation as limited purpose public figure, first, there must be public
controversy, second, plaintiff must have undertaken some voluntary act through which he or she sought to
influence resolution of public issue, i.e., attempted to thrust himself or herself into public eye, and third, alleged
defamation must be germane to plaintiff's participation in controversy. Gilbert v. Sykes (App. 3 Dist. 2007) 53
Cal.Rptr.3d 752, 147 Cal.App.4th 13. Libel And Slander  48(1)

To show that a defamation plaintiff is a limited purpose public figure, it is not necessary to show that plaintiff
actually achieved prominence in public debate; it is sufficient that he attempted to thrust himself into the public
eye or to influence a public decision. Gilbert v. Sykes (App. 3 Dist. 2007) 53 Cal.Rptr.3d 752, 147 Cal.App.4th



13. Libel And Slander  48(1)

To show that prominent plastic surgeon who claimed patient defamed him on her Web site was "limited purpose
public figure" it was required only to show that surgeon had injected himself into public debate about topic that
concerned substantial number of people; there was no requirement of preexisting public controversy regarding
procedures surgeon performed on this patient. Gilbert v. Sykes (App. 3 Dist. 2007) 53 Cal.Rptr.3d 752, 147
Cal.App.4th 13. Libel And Slander  48(1)

For plaintiff in defamation action to be characterized as limited purpose public figure subject to requirement of
showing actual malice, there must first be "public controversy," i.e., issue was debated publicly and had
foreseeable and substantial ramifications for nonparticipants, second, plaintiff must have undertaken some
voluntary act through which he or she sought to influence resolution of public issue, and third, alleged
defamation must be germane to plaintiff's participation in controversy. Carver v. Bonds (App. 1 Dist. 2005) 37
Cal.Rptr.3d 480, 135 Cal.App.4th 328. Libel And Slander  48(1)

For actual malice requirement in defamation actions for public figures, "limited purpose public figures" are
those who invite attention and comment by thrusting themselves to forefront of particular public controversies
in order to influence resolution of issues involved. Carver v. Bonds (App. 1 Dist. 2005) 37 Cal.Rptr.3d 480, 135
Cal.App.4th 328. Libel And Slander  48(1)

Podiatrist was not "limited purpose public figure," and therefore was not subject to actual malice requirement in
defamation action against newspaper, with respect to statements of alleged false advertising covered in
newspaper article; any false advertising would be matter of public interest, and not of existing public
controversy. Carver v. Bonds (App. 1 Dist. 2005) 37 Cal.Rptr.3d 480, 135 Cal.App.4th 328. Libel And Slander

 48(1)

10. Intent and malice

Libel and slander plaintiff must prove that defendant intended to defame her or that defendant was at least
negligent in failing to ascertain the falsity of statement or existence of extrinsic circumstances making statement
defamatory. Savage v. Pacific Gas & Electric Co.(App. 1 Dist. 1993) 26 Cal.Rptr.2d 305, 21 Cal.App.4th 434,
review denied, certiorari denied 115 S.Ct. 80, 513 U.S. 820, 130 L.Ed.2d 34. Libel And Slander  2

Failure of publisher of slander to conduct thorough and objective investigation, standing alone, does not prove
actual malice, nor even necessarily raise triable issue of fact on that controversy so as to preclude summary
judgment in favor of defendant in slander action. Live Oak Publishing Co. v. Cohagan (App. 3 Dist. 1991) 286
Cal.Rptr. 198, 234 Cal.App.3d 1277. Judgment  181(33); Libel And Slander  51(1)

Newspaper failed to produce clear and convincing evidence of actual malice on part of writer of letter which
defamed newspaper so as to avoid summary judgment in favor of letter writer in slander action; writer's ill will
toward newspaper was not sufficient to constitute actual malice absent any evidence of writer's awareness of
probable falsity of her statement. Live Oak Publishing Co. v. Cohagan (App. 3 Dist. 1991) 286 Cal.Rptr. 198,
234 Cal.App.3d 1277. Libel And Slander  112(2)

Evidence of ill will toward plaintiff may be circumstantial evidence of actual malice so as to support slander
action. Live Oak Publishing Co. v. Cohagan (App. 3 Dist. 1991) 286 Cal.Rptr. 198, 234 Cal.App.3d 1277. Libel
And Slander  112(2)

In order for plaintiff to recover damages for defamatory remarks made during course of doctrinal explanation
by duly authorized minister, he must show, by clear and convincing evidence, that defamation was made with
constitutional malice, that is, with knowledge that statement was false or with reckless disregard of whether or
not it was false. McNair v. Worldwide Church of God (App. 2 Dist. 1987) 242 Cal.Rptr. 823, 197 Cal.App.3d
363, review denied. Libel And Slander  112(2)

Where employer's president's statement to insurance adjusters who referred business to employer that former
employee "was a thief" was simply his conclusion based upon his investigation of what appeared to be criminal



conduct on part of employee, and where employee made no showing that all statements made by president in
regard to employee's termination were not made in context of protecting interests valuable to both employer and
those to whom communications were made, employee failed to show actual malice required to defeat
conditional privilege that attached to statements to adjusters. Williams v. Taylor (App. 3 Dist. 1982) 181
Cal.Rptr. 423, 129 Cal.App.3d 745. Libel And Slander  51(4)

Allegedly slanderous statements made by successor to union office at union membership meeting concerning
predecessors were not actionable where he did not make them either knowing that they were false or in reckless
disregard of their possible falsity. Warren v. Herndon (App. 2 Dist. 1981) 171 Cal.Rptr. 220, 115 Cal.App.3d
141. Libel And Slander  51(1)

Resort to humor will not preclude responsibility for defamatory matter, but distinction may be drawn between
jocular utterances intended to be and susceptible of defamatory interpretation, those made without intent to
defame but susceptible to such interpretation, and those made without intent to defame and not reasonably
subject to such interpretation. Arno v. Stewart (App. 1 Dist. 1966) 54 Cal.Rptr. 392, 245 Cal.App.2d 955. Libel
And Slander  19

Statements of union members that an officer was allegedly removing records from the office of the union and
about a check that had allegedly been issued to and cashed by officer were privileged where there was no
evidence justifying a finding of malice. De Mott v. Amalgamated Meat Cutters and Butcher Workmen of North
America (App. 1958) 157 Cal.App.2d 13, 320 P.2d 50. Libel And Slander  45(1)

Where one wilfully and intentionally slanders another, a presumption or inference of evil motive and malice
arises, and malice may be inferred from all the facts and circumstances. Moranville v. Aletto (App. 1957) 153
Cal.App.2d 667, 315 P.2d 91. Libel And Slander  5

Allegations that defamatory statement was made to injure, disgrace and defame plaintiff and interfere with his
ability to obtain employment and that statement was false and publisher knew it to be false when made and did
not have probable or any cause for believing it to be true was sufficient to charge "malice" in fact. Washer v.
Bank of America Nat. Trust & Savings Ass'n (1943) 21 Cal.2d 822, 136 P.2d 297. Libel And Slander  83

If plaintiff acted within her rights in filing complaint for slander, bad motive, if any, was immaterial. Ballard v.
Krug (App. 1 Dist. 1931) 111 Cal.App. 555, 295 P. 871. Action  7

Though malice may be inferred from an unprivileged utterance of a false charge slanderous per se, such
inference must be drawn by the jury from the facts proved; it is not a presumption of law which the court itself
can make. Wright v. Baldwin (App. 1 Dist. 1920) 47 Cal.App. 147, 190 P. 377. Libel And Slander  123(6)

If defendant's words were slanderous as to plaintiff, the intention with which they were used is immaterial,
except possibly on the question of exemplary damages. Carl v. McDougall (App. 1919) 43 Cal.App. 279, 184 P.
885. Libel And Slander  2

In an action for slander, where the words charged were slanderous per se, it was not error to exclude evidence
tending to show express malice, as such malice was implied by the language used. Carpenter v. Ashley (App.
1911) 16 Cal.App. 302, 116 P. 983. Libel And Slander  104(1)

If the defendant, in an action for slander, in his answer, alleges matters which, if true, would tend to show that
the plaintiff was guilty of the crime charged in the slanderous words, and if he does not believe, and has no
reason to believe, such alleged matters are true, the jury may consider such allegations as showing continuing
and express malice. Chamberlin v. Vance (1875) 51 Cal. 75. Libel And Slander  57

11. Reasonable belief in truth

Federal district judge's former secretary's allegations that judge falsely stated to others that secretary's work for
Federal Judges Association was voluntary failed to state defamation claim; work for Association was proper
assignment for district judge's confidential secretary. Garcia v. Williams, N.D.Cal.1988, 704 F.Supp. 984. Libel



And Slander  10(4)

Hospital peer review board, which accused applicant for staff privileges of incompetence, could not be held
liable for slander where it had been judicially determined, in previous appeal from denial of staff privileges, that
doctor was incompetent. Gill v. Hughes (App. 5 Dist. 1991) 278 Cal.Rptr. 306, 227 Cal.App.3d 1299, review
denied. Libel And Slander  54

Governing bodies of employee credit union did not act recklessly or without reasonable belief in truth of
alleged defamatory statements regarding employee; assertions regarding "kickbacks" for credit union insurance
policies were consistent with witness' trial testimony, and conclusions in earlier report were explained as result
of "insufficient documentation" of employee's improper involvement in insurance matters. Cuenca v. Safeway
San Francisco Employees Federal Credit Union (App. 1 Dist. 1986) 225 Cal.Rptr. 852, 180 Cal.App.3d 985.
Libel And Slander  50.5

12. Reputation of party defamed

Under California law, an action for slander is to protect the personal reputation of the injured party. In re Peck,
9th Cir.BAP (Cal.)2003, 295 B.R. 353. Libel And Slander  68

Where, under California law, Chapter 7 debtor slandered creditor through her false accusation of the crime of
child molestation, the statement was slander per se, and injury to creditor's reputation was presumed, for
purposes of finding an "injury" under the discharge exception for willful and malicious injury. In re Peck, 9th
Cir.BAP (Cal.)2003, 295 B.R. 353. Bankruptcy  3403(12)

Defamation defendant's statements that when he got through with plaintiff her name would "be mud," coupled
with allegations of lesbianism and evidence of harm to plaintiff's reputation as well as mental and physical
effects was sufficient to justify award of punitive damages. Schomer v. Smidt (App. 4 Dist. 1980) 170 Cal.Rptr.
662, 113 Cal.App.3d 828. Libel And Slander  1

Corporate reputation is also protected by this section governing slander. Albertini v. Schaefer (App. 2 Dist.
1979) 159 Cal.Rptr. 98, 97 Cal.App.3d 822. Libel And Slander  9(1)

Comments made by defendant in radio broadcast, condemnatory of plaintiff as an individual, but not tending
directly to injure plaintiff in his occupation as a radio announcer and commentator nor imputing to him general
disqualification in such respects, were not slanderous per se in regard to plaintiff's occupation as a radio
broadcaster. Correia v. Santos (App. 4 Dist. 1961) 13 Cal.Rptr. 132, 191 Cal.App.2d 844. Libel And Slander

 9(1)

Where, in an action for slander for charging plaintiff with want of chastity, defendant's witness testified to
having had intercourse with plaintiff, it was competent for plaintiff, in rebuttal, to testify that he had never, at
any time, offered or suggested improper liberties to her. Hitchcock v. Caruthers (1890) 82 Cal. 523, 23 P. 48.
Libel And Slander  110(3)

Where slanderous words set out in petition charged plaintiff, a female, with a want of chastity, under such issue,
it is competent in mitigation of damages to show that plaintiff's general reputation for chastity at and prior to the
speaking of the words was bad. Duval v. Davey (1878) 1 Cal.Leg.Rec. 219.

13. Repetition and republication

In an action for slander, the plaintiff may show a repetition by the defendant of the slanderous words, made
after the commencement of the suit, to prove the existence of malice. Chamberlin v. Vance (1875) 51 Cal. 75;
Norris v. Elliott (1870) 39 Cal. 72.

Under California law, when one person repeats another's defamatory statement, he may be held liable for
republishing the same slander. In re Peck, 9th Cir.BAP (Cal.)2003, 295 B.R. 353. Libel And Slander  28

A republisher is deemed to have adopted statements that are defamatory. Carver v. Bonds (App. 1 Dist. 2005)



37 Cal.Rptr.3d 480, 135 Cal.App.4th 328. Libel And Slander  26.1

The jury in a slander action, in finding the statement "Our dad's a pimp" not to be defamatory, may have
understood the statement to mean that plaintiff had engaged in such activities in the past, making the statement
substantially true as a result of the past activities, and jury could reasonably conclude that the "gist or sting" of
the remark did not necessarily depend on when the plaintiff was a pimp. Hughes v. Hughes (App. 2 Dist. 2004)
19 Cal.Rptr.3d 247, 122 Cal.App.4th 931, rehearing denied, review denied. Libel And Slander  55

Whether an allegedly defamatory statement is true or substantially true may depend upon how the statement is
understood. Hughes v. Hughes (App. 2 Dist. 2004) 19 Cal.Rptr.3d 247, 122 Cal.App.4th 931, rehearing denied,
review denied. Libel And Slander  54; Libel And Slander  55

Controversy over employee's hours at employer and his business expense reports, as reflected in employee's
citation to trial transcript, did not suggest that members of governing bodies of employer were repeating
charges against employee without reasonable belief in their truth, for purpose of employee's defamation action,
relating to firing decision. Cuenca v. Safeway San Francisco Employees Federal Credit Union (App. 1 Dist.
1986) 225 Cal.Rptr. 852, 180 Cal.App.3d 985. Libel And Slander  50

Where allegedly libelous statement was communicated to employee who repeated statement in subsequent job
interviews, causes of action for libel and slander based upon such republication could be maintained. McKinney
v. Santa Clara County (App. 1 Dist. 1980) 168 Cal.Rptr. 89, 110 Cal.App.3d 787. Libel And Slander  23.1

Where a defendant, not in the presence or hearing of third persons, makes a slanderous statement about a
plaintiff, and thereafter at request of plaintiff repeats the statement in presence and hearing of third persons,
such repetition cannot be made the basis of an action for slander. Royer v. Steinberg (App. 1 Dist. 1979) 153
Cal.Rptr. 499, 90 Cal.App.3d 490. Libel And Slander  71

Accurate repetition of defamatory statement is mere republication of libel and slander, and claim that
defamatory statement is repetition is not a defense. Arditto v. Putnam (App. 2 Dist. 1963) 29 Cal.Rptr. 700, 214
Cal.App.2d 633. Libel And Slander  28

Mere fact that oral defamation is subsequently quoted or printed in a newspaper does not make it a libel.
Mercado v. Hoefler (App. 1 Dist. 1961) 11 Cal.Rptr. 787, 190 Cal.App.2d 12. Libel And Slander  25

The original utterer of slander which proceeds from mouth to mouth of its own momentum is liable for
repetitions in certain circumstances, but such fact is persuasive that no concert of action is necessary to bring
about result and is not evidence of express or implied agreement for repetition, as required to constitute
conspiracy to defame. Schessler v. Keck (App. 2 Dist. 1956) 138 Cal.App.2d 663, 292 P.2d 314. Conspiracy

 7; Libel And Slander  74

One who utters a slander is not responsible either as on a distinct cause of action or in aggravation of damages
for repetition, without his authority, by others over whom he has no control, who thereby render themselves
liable to him slandered. Adams v. Cameron (App. 1915) 27 Cal.App. 625, 150 P. 1005, rehearing denied 27
Cal.App. 625, 151 P. 286. Libel And Slander  28

Where a complaint for slander charges only a single utterance of the defamatory matter, and there is proof of
that and other utterances, it is not error for the court to refuse to compel plaintiff to elect which of the utterances
was the original, and which the repetitions, since plaintiff can only recover for the single utterance alleged and
proved, evidence of the others being competent only to show malice. Harris v. Zanone (1892) 93 Cal. 59, 28 P.
845. Libel And Slander  100(1)

In libel or slander, repetitions of the defamatory publication sued on, or other defamatory publications of similar
import, are admissible in evidence to show the malice of defendant. Harris v. Zanone (1892) 93 Cal. 59, 28 P.
845. Libel And Slander  104(3)

Substantially same words as those declared on, spoken by defendant after commencement of slander suit, are



admissible on question of malice, but plaintiff can recover no additional damages therefor. Chamberlin v.
Vance (1875) 51 Cal. 75. Libel And Slander  104(4)

14. Rumor and belief

Evidence of a general rumor, belief, or suspicion that plaintiff was guilty of the acts charged in the slanderous
words is not admissible in mitigation of damages. Preston v. Frey (1891) 91 Cal. 107, 27 P. 533. Libel And
Slander  59

Evidence in action for slander in accusing plaintiff of crime that plaintiff was suspected by common rumor of
having committed such crime is inadmissible. Chamberlin v. Vance (1875) 51 Cal. 75. Libel And Slander 
110(2)

15. Opinion

Under California law, if statement of opinion implies knowledge of facts which may lead to defamatory
conclusion, implied facts must themselves be true in order to avoid liability. Rodriguez v. Panayiotou, C.A.9
(Cal.)2002, 314 F.3d 979. Libel And Slander  54

Employer's allegedly defamatory statements, to effect that employee lacked integrity and that he was unethical,
could be found to convey actual imputation of fact, rendering summary adjudication of employee's defamation
claim based upon employer's claim that statements at issue were non-actionable statements of opinion improper,
given that employer claimed to possess corroborating facts. Mamou v. Trendwest Resorts, Inc.(App. 6 Dist.
2008) 81 Cal.Rptr.3d 406, 165 Cal.App.4th 686. Judgment  185.3(21)

Substantial evidence that at least some statements by employer alleged by employee to have been defamatory
were flat assertions of fact established that challenged statements were not non-actionable statements of
opinion, and that summary adjudication for employer was not warranted on that basis; one of employee's
witnesses testified that company management had informed other employees that "the company had evidence"
that proprietary information was being funneled to plaintiff employee, that specific instances of such conduct,
linked to specific customer numbers, had been identified, and that plaintiff employee's superior had adopted and
republished this statement by telling her that he had at least one letter from, or referring to, a specific customer.
Mamou v. Trendwest Resorts, Inc.(App. 6 Dist. 2008) 81 Cal.Rptr.3d 406, 165 Cal.App.4th 686. Judgment 
185.3(21)

Statement by employee's supervisor accusing employee of "poor performance" was not defamatory because it
was a statement of opinion and it did not suggest any lack of honesty, integrity, or competency on employee's
part nor impute any reprehensible personal characteristic. Gould v. Maryland Sound Industries, Inc.(App. 2
Dist. 1995) 37 Cal.Rptr.2d 718, 31 Cal.App.4th 1137, as modified, review denied. Libel And Slander 
10(6)

Statement by chairman of unincorporated association that someone on city planning commission was being
"bought," which was based on pattern of voting on planning commission from one meeting to the next,
constituted a statement of opinion and therefore was protected by the First Amendment (U.S.C.A.
Const.Amend. 1), and was not defamatory. Carr v. Warden (App. 1 Dist. 1984) 206 Cal.Rptr. 162, 159
Cal.App.3d 1166. Constitutional Law  2168; Libel And Slander  10(1)

16. Factual or based on fact

Statements of fact are actionable as defamation, while opinions generally are not, but opinions may be
actionable if they imply an assertion of objective fact. Terry v. Davis Community Church (App. 3 Dist. 2005)
33 Cal.Rptr.3d 145, 131 Cal.App.4th 1534. Libel And Slander  6(1)

Hospital peer review board's statement that applicant for staff privileges was "incompetent surgeon and needs
more training," was not mere opinion, which could not form basis for defamation claim; statement implied
knowledge of facts which led to such conclusion and further was susceptible of being proved true or false. Gill



v. Hughes (App. 5 Dist. 1991) 278 Cal.Rptr. 306, 227 Cal.App.3d 1299, review denied. Libel And Slander 
9(2)

Hospital peer review board's statements to applicant for staff privileges, to effect that he would soon be leaving
and that he was not welcome, could not reasonably be interpreted as stating actual facts about applicant, and
thus did not constitute slander. Gill v. Hughes (App. 5 Dist. 1991) 278 Cal.Rptr. 306, 227 Cal.App.3d 1299,
review denied. Libel And Slander  9(2)

17. Understanding of persons hearing publication

Fact that an implied defamatory charge or insinuation leaves room for an innocent interpretation as well does
not establish that defamatory meaning does not appear from the language itself, and while language used may
give rise to conflicting inferences as to meaning intended when it is addressed to the public at large it is
reasonable to assume that some of the readers will take it in its defamatory sense; overruling Jeffers v. Screen
Extras Guild, 162 Cal.App.2d 717, 328 P.2d 1030; Menefee v. Codman, 155 Cal.App.2d 396, 317 P.2d 1032;
Smith v. Los Angeles Bookbinders Union, 133 Cal.App.2d 486, 284 P.2d 194; Babcock v. McClatchy
Newspapers, 82 Cal.App.2d 528, 186 P.2d 737; Peabody v. Barham, 52 Cal.App.2d 581, 126 P.2d 668; Washer
v. Bank of America, 21 Cal.App.2d 822, 136 P.2d 297; MacLeod v. Tribune Pub. Co.(1959) 343 P.2d 36, 52
Cal.2d 536.

Evidence created a jury question as to whether television broadcasts regarding origin and sale of antique silver
candelabra could reasonably have been understood as implying that the antique dealer had knowingly sold
stolen property to museum or at least lied about the origin of the items and had sold them at a grossly inflated
price, and thus were defamatory; even though broadcast might have been understood in an innocent sense, there
was jury question as to manner in which broadcasts were ultimately understood if broadcast could reasonably
have been understood as implying defamatory statements. Weller v. American Broadcasting Companies,
Inc.(App. 1 Dist. 1991) 283 Cal.Rptr. 644, 232 Cal.App.3d 991. Libel And Slander  123(3)

Merely couching an assertion of a defamatory fact in cautionary language such as "apparently" or "some
sources say" or even putting it in the form of a question does not necessarily defuse the impression that the
speaker is communicating an actual fact for defamation purposes. Weller v. American Broadcasting Companies,
Inc.(App. 1 Dist. 1991) 283 Cal.Rptr. 644, 232 Cal.App.3d 991. Libel And Slander  6(1)

The use of interrogative language alone does not entitle statements to constitutional protection where they
otherwise could be understood as implying defamatory fact. Weller v. American Broadcasting Companies,
Inc.(App. 1 Dist. 1991) 283 Cal.Rptr. 644, 232 Cal.App.3d 991. Constitutional Law  2161

Unlike hyperbole or satire, the publication of implied defamatory statements against a background of apparently
objective and neutral reporting is almost certain to be understood as factual, particularly where the reports
profess to be objective, yet subtly imply that the publisher tends to believe the sources alleging the defamatory
facts. Weller v. American Broadcasting Companies, Inc.(App. 1 Dist. 1991) 283 Cal.Rptr. 644, 232 Cal.App.3d
991. Libel And Slander  6(1)

To establish a case for libel or slander, where the words are not on their face or per se slanderous or libelous, it
is essential to show that the publisher of the words intended they should be understood as imputing wrongdoing
or wrong conduct to plaintiff, and that they were so understood by those who heard or read them. Martin v.
Sutter (App. 3 Dist. 1922) 60 Cal.App. 8, 212 P. 60. Libel And Slander  22

Words spoken must be understood by those who heard them uttered in a slanderous sense. Martin v. Sutter
(App. 3 Dist. 1922) 60 Cal.App. 8, 212 P. 60. Libel And Slander  22

Where, in an action of slander, the persons to whom the words were spoken are shown to have known the facts
constituting the inducement, though learning them through newspapers, they may testify what they understood
the words spoken to mean. Jarman v. Rea (1902) 137 Cal. 339, 70 P. 216. Libel And Slander  105(3)

Where, in an action for slander, a witness testifies to the defamatory words, which were spoken in his presence,



and which clearly imputed want of chastity to a female, it is harmless error to allow him to state what he
understood to be the import of the words, since they were actionable per se within the provisions of this section.
Preston v. Frey (1891) 91 Cal. 107, 27 P. 533. Appeal And Error  1050.1(3.1)

18. Criminal accusations

To call one a thief is actionable per se. Smullen v. Phillips (1876) 28 P. 442, 92 Cal. 408; Pink v. Catanich
(1856) 51 Cal. 420.

It is not actionable to say of another that he "is guilty of the crime of concocting a blackmail or extortion
scheme," as the words charge merely a plan or purpose to extort money, which is not punishable unless an
attempt is made to carry it out. Mitchell v. Sharon, 1892, 51 F. 424, affirmed 59 F. 980, 8 C.C.A. 429. Libel
And Slander  7(4)

Alleged statement of police officer to unknown acquaintance of juvenile suspect's family that suspect vacillated
between "psycho and normal" like a character in movie was not actionable as defamation per se under
California statute, as a statement charging suspect with a crime, as the statement was too loose and figurative to
be susceptible of being proved true or false. Crowe v. County of San Diego, S.D.Cal.2004, 303 F.Supp.2d 1050.
Libel And Slander  7(6)

Alleged statement of police officer to unknown acquaintance of juvenile suspect's family that suspect was guilty
of murdering victim was actionable as defamation per se under California statute, as a statement charging
suspect with a crime. Crowe v. County of San Diego, S.D.Cal.2004, 303 F.Supp.2d 1050. Libel And Slander

 7(6)

Statement of private clinical psychologist called in to assist police in murder investigation that one of the
juvenile suspects was a "sociopath" was not defamatory per se under California statute as statement charging
suspect with the murder. Crowe v. County of San Diego, S.D.Cal.2004, 303 F.Supp.2d 1050. Libel And Slander

 7(6)

Statements of private clinical psychologist called in to assist police in murder investigation that one of the
juvenile suspects was "Charlie Manson wannabe" and "Charles Manson with an IQ" were not defamatory per se
under California statute as statements charging suspect with the murder, as statements did not rest on assertion
of objective fact capable of being proved true or false. Crowe v. County of San Diego, S.D.Cal.2004, 303
F.Supp.2d 1050. Libel And Slander  7(6)

Prosecutor's statement in television interview, that the most compelling evidence that juvenile suspect murdered
his sister was his statement that when he awoke at 4:30 AM he did not see sister's body in hallway and that door
of her bedroom was closed, was not defamatory per se under California statute as statement charging person
with a crime, as statement was a comment on the evidence and the reasoning of the police. Crowe v. County of
San Diego, S.D.Cal.2004, 303 F.Supp.2d 1050. Libel And Slander  7(6)

Prosecutor's statement in television interview that other juveniles who were confined with juvenile murder
suspect stated that he had confessed to them that he had murdered his sister were not defamatory per se under
California statute as statement charging person with a crime; prosecutor's remark was not a statement charging
juvenile with a crime but rather an explanation regarding why someone else was not charged with that crime.
Crowe v. County of San Diego, S.D.Cal.2004, 303 F.Supp.2d 1050. Libel And Slander  7(6)

Prosecutor's statements in television interview regarding transient who was in neighborhood on night of murder
were not defamatory per se under California statute as statements charging person with committing a crime,
with respect to three juvenile suspects; remarks regarding why transient was an unlikely suspect despite fact
that his shirt was stained with victim's blood could not be rationally interpreted as implying that instead it was
the juveniles who killed victim. Crowe v. County of San Diego, S.D.Cal.2004, 303 F.Supp.2d 1050. Libel And
Slander  7(6)

Prosecutor's statements in television interview regarding fact that juvenile murder suspects were involved in



violent computer games were not defamatory per se under California statute as statements charging person with
committing a crime; statements could not be considered as implying factual assertion that suspects killed
victim, as prosecutor was explaining thought process of those investigating the murder and significance she and
investigators placed on fact that suspects played such games. Crowe v. County of San Diego, S.D.Cal.2004, 303
F.Supp.2d 1050. Libel And Slander  7(6)

Prosecutor's statement in television interview regarding prosecution of three juveniles for murder, that "there's a
person that starts the ball rolling, and then you have people who climb onto the ship" was not defamatory per se
under California statute as a statement charging person with committing a crime; statement was a generalized
one regarding how it is that individuals one would never expect get involved in horrific crimes, which statement
was made in the context of a larger discussion regarding why the investigation focused on the juveniles. Crowe
v. County of San Diego, S.D.Cal.2004, 303 F.Supp.2d 1050. Libel And Slander  7(6)

Prosecutor's statement in television interview that confession and other evidence showed that motive for murder
"started out as this hate, but then it turned into a sort of game" was not defamatory per se under California
statute as a statement charging person with a crime, as implied assertion of objective fact was not that brother
killed sister but that there was a basis for his prosecution because confession and other evidence showed that
the motive for the crime started out as hate but that it turned into a game. Crowe v. County of San Diego,
S.D.Cal.2004, 303 F.Supp.2d 1050. Libel And Slander  7(6)

Prosecutor's statement in television interview that behavior of brother of murdered sister seemed in contrast to
the rest of the family, and that he was "playing with some hand held game while the rest of the family was
grieving," was not defamatory per se under California statute as a statement charging person with a crime, as it
was not reasonably susceptible of the interpretation that brother killed his sister. Crowe v. County of San Diego,
S.D.Cal.2004, 303 F.Supp.2d 1050. Libel And Slander  7(6)

Prosecutor's statement in television interview that there was evidence that brother of murder victim had a
motive for killing her, and that the motive was that he hated her, was not defamatory per se under California
statute as a statement charging person with a crime. Crowe v. County of San Diego, S.D.Cal.2004, 303
F.Supp.2d 1050. Libel And Slander  7(6)

Under California law, damage to one's reputation is presumed from a false charge of a crime. In re Peck, 9th
Cir.BAP (Cal.)2003, 295 B.R. 353. Libel And Slander  33

An allegation the plaintiff is guilty of a crime is libelous on its face. Fashion 21 v. Coalition for Humane
Immigrant Rights of Los Angeles (App. 2 Dist. 2004) 12 Cal.Rptr.3d 493, 117 Cal.App.4th 1138, modified on
denial of rehearing, review denied. Libel And Slander  7(1)

Communication by truck driver's employer to city police, alleging that driver had threatened physical violence
against a superior, was absolutely privileged for purposes of employer's potential defamation liability to driver.
Cabesuela v. Browning-Ferris Industries of California, Inc.(App. 6 Dist. 1998) 80 Cal.Rptr.2d 60, 68
Cal.App.4th 101. Libel And Slander  36

Statute gives all persons the right to report crimes to the police, the local prosecutor, or an appropriate
regulatory agency without risk of defamation liability, even if the report is made in bad faith. Cabesuela v.
Browning-Ferris Industries of California, Inc.(App. 6 Dist. 1998) 80 Cal.Rptr.2d 60, 68 Cal.App.4th 101. Libel
And Slander  36

Alleged statement that plaintiff falsified invoices clearly implied that plaintiff did so with intent to defraud, and
thus allegation charged plaintiff with forgery and was slanderous per se. Kelly v. General Telephone Co.(App. 2
Dist. 1982) 186 Cal.Rptr. 184, 136 Cal.App.3d 278. Libel And Slander  7(12)

In order to state a cause of action for libel or slander for use of the word "falsify" with reference to employee's
expense account as a word charging employee with a crime it was necessary to plead such meaning by
innuendo. Washer v. Bank of America Nat. Trust & Savings Ass'n (1943) 21 Cal.2d 822, 136 P.2d 297. Libel



And Slander  86(2)

Under Pen.C. § 418, making it a misdemeanor to enter on or detain any land of another by force or violence, an
accusation that a party was a crook, a thief, and a lockbreaker for having used storage room as a garage without
owner's permission, and that owner was going to have such party arrested was actionable per se. Leaper v.
Gandy (App. 2 Dist. 1937) 22 Cal.App.2d 475, 71 P.2d 303. Libel And Slander  7(2)

Defendant's statements to others that plaintiff stole money were slanderous per se. Beatty v. Warren (App. 2
Dist. 1933) 130 Cal.App. 573, 20 P.2d 355. Libel And Slander  7(13)

Defendant's charge that plaintiff was a forger, and had forged defendant's name to a check, necessarily included
all elements of the crime of forgery, including the element of intent to defraud, and charged a felony. Carl v.
McDougall (App. 1919) 43 Cal.App. 279, 184 P. 885. Libel And Slander  7(12)

If defendant charged plaintiff with the crime of having forged defendant's name to a check, such charge was
slanderous. Carl v. McDougall (App. 1919) 43 Cal.App. 279, 184 P. 885. Libel And Slander  7(12)

The language used by defendant to plaintiff, when intercepting and barring his entrance to a hall, "thieves are
not allowed in here," carries a charge of plaintiff being a thief. Pouchan v. Godeau (1914) 167 Cal. 692, 140 P.
952. Libel And Slander  19

Though the words alleged by the complaint to have been said by defendant of plaintiff: "I have a man to prove
that H. struck S. in front of his place of business, that he had two witnesses who had tracked the blood stains
from H.'s shop to where S. fell, and that he had proof that H. was guilty of the murder of S." — are slanderous
per se, as charging a crime, there is failure of proof, on evidence merely that defendant, in addition to saying
that he had a witness who saw H. strike S., said to one person, "H. might have killed him anyhow," and to
another, "If you will follow up H. pretty close, you will find that this man's death came that way," and "he
might have something to do with it," and to another, "the S. case was a murder." Haub v. Freiermuth (App.
1905) 1 Cal.App. 556, 82 P. 571. Libel And Slander  100(8)

Words accusing person of crime which would subject perpetrator to infamous punishment, are actionable per se.
Gould v. ___ (Cal.Dist. 1858) 2 Lab. 154.

In slander action, words spoken of plaintiff that "he would steal" were not per se actionable. Penniman v. Fiske
(Cal.Dist. 1857) 1 Lab. 5.

19. Slander per se

Slander per se is actionable without proof of special damage. Mann v. Quality Old Time Service, Inc.(App. 4
Dist. 2004) 15 Cal.Rptr.3d 215, 120 Cal.App.4th 90, on remand 2005 WL 4927043. Libel And Slander  33

Certain statements are deemed to constitute slander per se, including statements (1) charging the commission of
crime, or (2) tending directly to injure a plaintiff in respect to the plaintiff's business by imputing something
with reference to the plaintiff's business that has a natural tendency to lessen its profits. Mann v. Quality Old
Time Service, Inc.(App. 4 Dist. 2004) 15 Cal.Rptr.3d 215, 120 Cal.App.4th 90, on remand 2005 WL 4927043.
Libel And Slander  7(1); Libel And Slander  9(1)

20. Injury to office, business, and profession

Alleged statements by or on behalf of a defendant in litigation that the plaintiffs' attorney had refused to settle
until he got his money and that defendant was paying attorney's fees because attorney had insisted upon
immediate payment were not libelous or slanderous per se as to attorney. Gang v. Hughes, C.A.9 (Cal.)1954,
218 F.2d 432. Libel And Slander  9(3)

Statement by employer's senior project manager who informed persons employed by another company that
employee made $100,000 error in the estimating of a bid was defamatory; statement would tend to injure
employee by imputing to him incompetence in his trade and it was statement of fact susceptible to proof or



refutation by reference to concrete, provable data. Gould v. Maryland Sound Industries, Inc.(App. 2 Dist. 1995)
37 Cal.Rptr.2d 718, 31 Cal.App.4th 1137, as modified, review denied. Libel And Slander  10(6)

Allegedly false accusation that journalist was paid participant in legal action by antinuclear power group against
utility at same time she was employed as reporter on trade publication covering energy industry and was
assigned to cover that utility could be basis for finding of liability for defamation, inasmuch as such statement
charging journalist with conduct that was generally regarded as unethical under accepted journalist standards
would have tendency to cause professional injury. Savage v. Pacific Gas & Electric Co.(App. 1 Dist. 1993) 26
Cal.Rptr.2d 305, 21 Cal.App.4th 434, review denied, certiorari denied 115 S.Ct. 80, 513 U.S. 820, 130 L.Ed.2d
34. Libel And Slander  9(8)

Comedian's false statements indicating that wine producer's business goods were of inferior quality were not
defamatory as trade libel, as statements did not accuse producer of dishonesty, lack of integrity or incompetence
nor even imply any reprehensible personal characteristic. Polygram Records, Inc. v. Superior Court (Rege)
(App. 1 Dist. 1985) 216 Cal.Rptr. 252, 170 Cal.App.3d 543. Libel And Slander  133

Where employer's president called paint seller to say that he was following up some leads to check out
employee, president asked seller if he had ever given employee paint for his personal use and then billed
employer, and there was no further conversation and nothing derogatory was said about employee, former
employee could not recover from employer for allegedly slanderous statements made by employer to paint
seller. Williams v. Taylor (App. 3 Dist. 1982) 181 Cal.Rptr. 423, 129 Cal.App.3d 745. Libel And Slander 
10(6)

Imputing dishonesty or lack of ethics to an attorney is actionable as slander per se because of probability of
damage to professional reputation. Albertini v. Schaefer (App. 2 Dist. 1979) 159 Cal.Rptr. 98, 97 Cal.App.3d
822. Libel And Slander  9(3)

Where sting of accusation against plaintiff, suing individual and union for slander, was that plaintiff had failed
to act for best interest of local union membership and was grossly incompetent to occupy office of president,
such accusation was defamatory in that it tended to directly injure him in respect to his office, profession, trade
or business by imputing general disqualification in those respects which office or occupation peculiarly
requires. Stoneking v. Briggs (App. 1 Dist. 1967) 62 Cal.Rptr. 249, 254 Cal.App.2d 563. Libel And Slander

 9(1)

Plaintiff who declared that defendants had made certain defamatory remarks concerning him but who had no
personal knowledge of those remarks and who, in answer to interrogatories, merely listed names of people who
had allegedly told him that defendants had made such remarks could not recover for slander where defendants
denied making the remarks and produced affidavits from most of the listed persons denying that they heard such
statements. Swope v. Moskovitz (App. 2 Dist. 1967) 61 Cal.Rptr. 277, 253 Cal.App.2d 514. Libel And Slander

 123(1)

Reference by conductor of television show in banter and without malice to paid performer as "iron-clad singing
member of the Mafia," "my buddy from the Mafia," or "the singing member of the Mafia," a statement greeted
with laughter from all, could be construed in the whole visual and auditory publication as practical joke without
reference to truth of alleged membership and did not entitle performer suing for defamation to unqualified
instruction that the statement alone was defamatory per se. Arno v. Stewart (App. 1 Dist. 1966) 54 Cal.Rptr.
392, 245 Cal.App.2d 955. Libel And Slander  19; Libel And Slander  124(4)

Statement that plaintiff was fired by real estate firm for not doing things properly and not following office rules
and that other brokers had also had trouble with plaintiff impugned plaintiff's vocational capacity and was
slanderous per se. Mercado v. Hoefler (App. 1 Dist. 1961) 11 Cal.Rptr. 787, 190 Cal.App.2d 12. Libel And
Slander  10(6)

Where plaintiff alleged that defamatory statement was spoken of and concerning him, statement, in so far as it
tended to injure plaintiff in his occupation, was "libelous" and "slanderous per se", though plaintiff was not



named therein, so that it was unnecessary to allege special damages as to such ground of recovery. Washer v.
Bank of America Nat. Trust & Savings Ass'n (1943) 21 Cal.2d 822, 136 P.2d 297. Libel And Slander 
89(1)

Statement allegedly made in justification of bank's action in discharging employee that he had admitted
falsifying his expense account and had been guilty of flagrant insubordination was "libelous" and "slanderous
per se" in so far as it related to his qualifications as an employee, though the word "falsify" was not understood
as implying a criminal act. Washer v. Bank of America Nat. Trust & Savings Ass'n (1943) 21 Cal.2d 822, 136
P.2d 297. Libel And Slander  10(6); Libel And Slander  18

Statement that one in his business as a jeweler was a crook, and that he got away with a diamond intrusted to
him, is actionable per se, under this section, as calculated to injuriously affect him in his business. Williams v.
Seiglitz (1921) 186 Cal. 767, 200 P. 635. Libel And Slander  9(7)

Where words spoken, in connection with the inducement, impute to one the acceptance of a bribe while in
office, though spoken after expiration of his term, special damages need not be alleged or proved. Jarman v.
Rea (1902) 137 Cal. 339, 70 P. 216. Libel And Slander  10(1)

Under subd. 3 of this section, a statement that a master mariner is in the habit of getting drunk is actionable,
since such charge includes his conduct while on voyage. Swan v. Thompson (1899) 124 Cal. 193, 56 P. 878.

A statement made as to a state railroad commissioner, that he robbed his father and mother in certain business
transactions, did not impute to him a general disqualification for office, within the meaning of this section. Rea
v. Wood (1894) 105 Cal. 314, 38 P. 899.

Where the defamatory words are charged to have been spoken of plaintiff, in his employment as clerk, special
damages need not be alleged, as the words, if imputing dishonesty as clerk, are actionable per se. Butler v.
Howes (1857) 7 Cal. 87. Libel And Slander  10(6)

21. Unchastity charges

Statement by defendant to the husband of plaintiff in the presence of others that the plaintiff's wife was an
ex-whore from Butte, Montana, is slanderous per se. Hollman v. Brady, 1956, 16 Alaska 308, 233 F.2d 877.
Libel And Slander  7(19)

Utterances attributed to defendants to effect that plaintiff was being treated for syphilis were of the character
which, if false and unprivileged when published, constituted slander per se, for which an action would lie
without allegation of special damages. Schessler v. Keck (App. 1 Dist. 1954) 125 Cal.App.2d 827, 271 P.2d
588. Libel And Slander  8

Where in an action for slander, for calling plaintiff "valhaca," plaintiff and several witnesses (all illiterate
Portuguese) testified that the word was in common use among the Portuguese, and meant "whore" and
defendant's witnesses, some of whom were educated Portuguese, testified that the term "valhaca," did not mean
"unchastity," but that it meant "knave, rogue, crafty," and the the word "puta" was in common use, meaning
"whore," evidence was sufficient to support a verdict that defendant intended to impute unchastity to plaintiff.
Matts v. Borba (1894) 4 Cal.Unrep. 691, 37 P. 159. Libel And Slander  112(2)

Words imputing to a woman perjury and want of chastity are slanderous per se. Sesler v. Montgomery (1888) 3
Cal.Unrep. 27, 19 P. 686, reversed on other grounds 78 Cal. 486, 21 P. 185, 12 Am.St.Rep. 76. Libel And
Slander  7(13); Libel And Slander  7(14); Libel And Slander  7(15); Libel And Slander 
7(17)

Where, in an action for slander, the complaint set forth that the words spoken of a woman were "that said
plaintiff was a bad woman, and that you had better have nothing to do with her case, as it is a very bad one; that
she [said plaintiff] had not lived with her husband for two years previous to his death, and that she was the
cause of her husband's death; that she had driven him [her said deceased husband] to drinking; and that her



husband fell while drunk, and was killed," the words were capable of imputing adultery. Kedrolivansky v.
Niebaum (1886) 70 Cal. 216, 11 P. 641. Libel And Slander  7(15)

To falsely speak of a married woman as the paramour of a man not her husband charges her with a want of
chastity, and is slanderous per se. McKinney v. Roberts (1885) 68 Cal. 192, 8 P. 857. Libel And Slander 
7(15)

22. Rape

Publicly accusing individual of rape of minor girl, if false, is slanderous per se. Rider v. Superior Court (App. 2
Dist. 1988) 244 Cal.Rptr. 770, 199 Cal.App.3d 278. Libel And Slander  7(18)

23. Particular words as actionable

Statements by corporation's representatives that corporation's discharged truck driver was "short" in his
accounts, made to truck driver's former customers, implied and charged truck driver with dishonesty, as respects
corporation's liability for slander under California law, since although the word "short" may not always impute
dishonesty or criminality, it may be so used. Swift & Co. v. Gray, 1939, 101 F.2d 976. Libel And Slander 
6(2)

Statements in counterfeit web site operated by defendant damaged plaintiff physician's professional reputation
and were actionable statements of fact for purposes of defamation lawsuit; although physician was a fully
licensed, practicing doctor specializing in general and vascular surgery, counterfeit web site stated that he was a
vascular student, that he was not a specialist, and that he had no specialized medical training. Del Junco v.
Hufnagel (App. 2 Dist. 2007) 60 Cal.Rptr.3d 22, 150 Cal.App.4th 789, modified on denial of rehearing, review
denied, on remand 2007 WL 5506428. Libel And Slander  9(2)

Allegedly false statement in newspaper article that podiatrist had boasted "100 percent success rate" did not
constitute actionable defamation; gist of article, that podiatrist solicited patients by exaggerating his
professional experience, was substantially true, and alleged boast was minor instance of this behavior. Carver v.
Bonds (App. 1 Dist. 2005) 37 Cal.Rptr.3d 480, 135 Cal.App.4th 328. Libel And Slander  55

Even if newspaper article about podiatrist could be taken to imply that podiatrist put signed photos of famous
athletes on his office wall to intentionally mislead patients, there was no actionable defamation; any such
implication arose entirely from undisputed facts rather than any editorializing on part of newspaper. Carver v.
Bonds (App. 1 Dist. 2005) 37 Cal.Rptr.3d 480, 135 Cal.App.4th 328. Libel And Slander  22

Professional athletes's statements in newspaper article about podiatrist that he never had problems with his feet
or ankles, that did not remember podiatrist, and that he would have remembered podiatrist if he had had a
relationship with him, turned on strength of athlete's memory and thus did not convey provably false assertions
of fact to support a defamation claim. Carver v. Bonds (App. 1 Dist. 2005) 37 Cal.Rptr.3d 480, 135 Cal.App.4th
328. Libel And Slander  9(2)

Calling someone a "liar" can convey a factual imputation of specific dishonest conduct capable of being proved
false, and may be actionable defamation depending on the tenor and context of the statement. Carver v. Bonds
(App. 1 Dist. 2005) 37 Cal.Rptr.3d 480, 135 Cal.App.4th 328. Libel And Slander  6(2)

Corporation which was engaged in business of maintaining industrial water systems, and which alleged in
lawsuit against competitor that its representatives falsely informed corporation's customer that corporation was
using illegal chemicals and dumping solution down city storm drains, established prima facie claim of slander
per se. Mann v. Quality Old Time Service, Inc.(App. 4 Dist. 2004) 15 Cal.Rptr.3d 215, 120 Cal.App.4th 90, on
remand 2005 WL 4927043. Libel And Slander  9(7)

Town council candidate's heated confrontation, at a shopping center, with landowner who was seeking rezoning
of his land through town initiative, during which candidate allegedly referred to landowner as a "thief" or "liar,"
was figurative language and hyperbole during a political debate, rather than a claim that landowner actually had



a criminal past, and thus, the allegedly defamatory statements were protected by the First Amendment.
Rosenaur v. Scherer (App. 3 Dist. 2001) 105 Cal.Rptr.2d 674, 88 Cal.App.4th 260, as modified. Constitutional
Law  2170; Libel And Slander  6(2); Libel And Slander  7(2)

Calling an attorney a "crook" is actionable as slander per se without proof of special damages. Albertini v.
Schaefer (App. 2 Dist. 1979) 159 Cal.Rptr. 98, 97 Cal.App.3d 822. Libel And Slander  9(3)

Complaint which alleged that defendant had stated on television program that he had been told that police
department was out to "get the Panthers" and that person, who was member of Black Panthers, was involved in
shoot-out with police, and "came out of the house with his hands up and he was told to run for the car and he
was shot dead and killed," stated cause of action for slander of plaintiff police officers, who during
confrontation in question, had allegedly fired shots at Black Panther member, but not for slander of
unincorporated association of members of police department or of all members of department. Mullins v.
Brando (App. 2 Dist. 1970) 91 Cal.Rptr. 796, 13 Cal.App.3d 409, certiorari denied 91 S.Ct. 2231, 403 U.S. 923,
29 L.Ed.2d 701. Libel And Slander  85

Words "You son-of-a-bitch" addressed to automobile dealer who, as part of advertising, was delivering live
television commercials, and included in such commercials, were reasonably susceptible of defamatory
interpretation so that no special damages had to be pleaded or proved. White v. Valenta (App. 2 Dist. 1965) 44
Cal.Rptr. 241, 234 Cal.App.2d 243. Libel And Slander  89(1)

False statements by school trustees to newspaper reporters and public to effect that school superintendent had
suppressed facts from board, had tampered with board minutes, had received "kickbacks" from employees,
engaged in "shady dealings" and "cleaned up" on business transactions involving district would be defamatory
within § 45 and this section and trustees would not be within rule granting immunity for discretionary acts.
Lipman v. Brisbane Elementary School District (1961) 11 Cal.Rptr. 97, 55 Cal.2d 224, 359 P.2d 465. Libel And
Slander  10(3); Schools  62

In action for slander for calling plaintiff a "dirty bitch," judgment for plaintiff was supported. Meyers v. Berg
(1931) 212 Cal. 415, 298 P. 806. Libel And Slander  112(1)

The words "God damned thief," applied to a person, are actionable per se. Harris v. Zanone (1892) 93 Cal. 59,
28 P. 845. Libel And Slander  7(13)

Where defendant claimed that the words "You thief!" "You swindler!" "You scoundrel!" "You want to swindle
me out of my money." amounted only to saying that plaintiff wanted to swindle, which was not charging a
crime, and the complaint minutely alleged what defendant meant by the language, how he meant it to be
understood by those present, and how it was understood by them, and, moreover, that it was spoken of plaintiff
as secretary of a corporation, for the purpose of injuring him in his office, the complaint showed the words were
actionable per se, within this section. Frolich v. McKiernan (1890) 84 Cal. 177, 24 P. 114. Libel And Slander

 7(13)

The words: "You are a thief.  You make your money by stealing," — are actionable per se. Rhodes v. Naglee
(1885) 66 Cal. 677, 6 P. 863. Libel And Slander  7(13)

24. Abatement of action

A cause of action for falsely and maliciously bringing a scandalous charge would not have survived the injured
person's death. In re Sutro's Estate (1903) 139 Cal. 87, 72 P. 827. Abatement And Revival  52

25. Damages — In general

Creditor, who demonstrated that Chapter 7 debtor slandered him under California law by falsely accusing him
of child molestation, was entitled to all damages that flowed from his nondischargeability complaint, including
attorney fees and emotional distress damages. In re Peck, 9th Cir.BAP (Cal.)2003, 295 B.R. 353. Bankruptcy
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Once slander per se is established under California law, plaintiff is entitled to damages for injury to his feelings,
including mental worry, distress, grief, and mortification. In re Peck, 9th Cir.BAP (Cal.)2003, 295 B.R. 353.
Libel And Slander  119

While emotional distress should be taken into account in determining damages in a slander cause of action
under California law, it does not give rise to an independent cause of action on the theory of a separate tort. In
re Peck, 9th Cir.BAP (Cal.)2003, 295 B.R. 353. Damages  57.20

In circumstances where a plaintiff states a case of libel or slander, personal distress suffered as result thereof is
matter which may be taken into account in determining amount of damages but it does not give rise to
independent cause of action on theory of separate tort. Grimes v. Carter (App. 5 Dist. 1966) 50 Cal.Rptr. 808,
241 Cal.App.2d 694. Action  38(3); Libel And Slander  119

In action for slander, facts that there was no evidence showing that newspaper in which alleged slander was
published had any circulation in county or place of residence of plaintiff prior to or at time of publication of
alleged slander and that there was no evidence that plaintiff suffered any injury to his business or occupation
were required to be considered in determining amount of damages recoverable. Bonner v. Los Angeles
Examiner (App. 2 Dist. 1936) 17 Cal.App.2d 458, 62 P.2d 427. Libel And Slander  107(2)

Defendant's statements to others that plaintiff stole money being slanderous per se, jury on finding statements
were uttered must assess compensatory damages. Beatty v. Warren (App. 2 Dist. 1933) 130 Cal.App. 573, 20
P.2d 355. Libel And Slander  113

Oral accusation of theft was actionable per se, without alleging or proving special damages. McLean v.
Altringer (App. 4 Dist. 1931) 114 Cal.App. 363, 300 P. 79. Libel And Slander  100(2)

In an action for slander in calling plaintiff a thief, he may prove, on the question of the extent of the injury, that
he was married and had a family. Rhodes v. Naglee (1885) 66 Cal. 677, 6 P. 863. Libel And Slander 
107(1)

26.  —  —  Actual damages

Evidence of actual damages was not required to support award of compensatory damages to physician, against
whom slanderous statements were allegedly made. Hanley v. Lund (App. 2 Dist. 1963) 32 Cal.Rptr. 733, 218
Cal.App.2d 633. Libel And Slander  33

27.  —  —  Presumption of damages

Under California law, words which fall within purview of Civil Code section governing slander are deemed to
constitute slander per se, and a cause of action for actual or compensatory damages is conclusively established.
In re Peck, 9th Cir.BAP (Cal.)2003, 295 B.R. 353. Libel And Slander  6(1); Libel And Slander  33

Inasmuch as conduct of defendant in presence of third parties of calling plaintiff a "bitch," "thief," and "a dirty
whore" involved slander per se, actual damages would be presumed and punitive damages could be awarded
without express award of actual damages. Contento v. Mitchell (App. 1 Dist. 1972) 104 Cal.Rptr. 591, 28
Cal.App.3d 356. Libel And Slander  33; Libel And Slander  120(1)

In action for damages based on language defamatory per se, damage to plaintiff's reputation is conclusively
presumed and he need not introduce any evidence of actual damages in order to obtain or sustain an award of
damages. Contento v. Mitchell (App. 1 Dist. 1972) 104 Cal.Rptr. 591, 28 Cal.App.3d 356. Libel And Slander

 33

In case where slander was libelous per se, general damages were presumed, and in addition, plaintiff was
entitled to damages for injury to his feelings, including mental worry, distress, grief, and mortification.
Moranville v. Aletto (App. 1957) 153 Cal.App.2d 667, 315 P.2d 91. Libel And Slander  33; Libel And
Slander  119



28.  —  —  Punitive or exemplary damages

Business competitor of alleged slanderer was not entitled to nominal and punitive damages against such
slanderer, on account of latter's remark in conversation with customer of plaintiff. Blum v. Simpson (App.
1917) 34 Cal.App. 574, 168 P. 376. Libel And Slander  120(1)

29.  —  —  Mitigation, damages

In an action for slander, defendant may show, in mitigation of damages, his belief in the truth of the charge at
the time of using the words alleged to be slanderous. Morris v. Lachman (1885) 68 Cal. 109, 8 P. 799. Libel
And Slander  62

30.  —  —  Amount of damages

In a suit for libel, where there is no allegation of special damage, a witness cannot give his opinion of what
would be a fair compensation for plaintiff's damages, and in such case the jury will fix the amount of damages.
Fleming v. Albeck (1885) 67 Cal. 226, 7 P. 659. Libel And Slander  107(1)

31.  —  —  Particular awards, damages

Award of $20,000 general damages to female flight attendant for slanderous per se statement imputing
commission of homosexual act was not excessive in view of evidence of injury to reputation, difficulty at work,
severe headaches, sleeplessness, nightmares and colds. Schomer v. Smidt (App. 4 Dist. 1980) 170 Cal.Rptr.
662, 113 Cal.App.3d 828. Libel And Slander  121(2)

Award of $50,000 in slander action was not excessive where plaintiff testified that, as result of defendant's
statements that plaintiff had taken $100,000 and that plaintiff had stolen $100,000 from one of his corporations,
he suffered mental upset and lack of sleep and continued to have feeling of general ill-being and mental strain
and emotionalism and felt very ashamed. Douglas v. Janis (App. 2 Dist. 1974) 118 Cal.Rptr. 280, 43
Cal.App.3d 931. Libel And Slander  121(2)

Although award of $25,000 for slander may have properly included some measure of exemplary damages for
sake of example and by way of punishing defendant, conduct of defendant, even though actuated by malice, in
uttering statement in presence of prospective purchaser of plaintiff's automobile that plaintiff possessed a "hot
title" to automobile fell considerably short of the aggravated nature of activity involved in other cases in which
comparable or smaller damage awards have been found to be excessive. Cunningham v. Simpson (1969) 81
Cal.Rptr. 855, 1 Cal.3d 301, 461 P.2d 39. Libel And Slander  121(2)

Award of $22,000 compensatory damages to plaintiff, who had been a longtime member of local union and had
served in various positions in union, as a result of the foreseeably republished and circulated slanderous
statements made by individual defendant to newspaper reporter concerning plaintiff's conduct as president of
union local was the product of a conscious and reasonable exercise of judgment and discretion vested in jury
which could not be said to have been motivated by passion or prejudice. Stoneking v. Briggs (App. 1 Dist.
1967) 62 Cal.Rptr. 249, 254 Cal.App.2d 563. Libel And Slander  121(2)

Award of $15,000 general damages to physician, who lost at least one patient following publication of
newspaper article questioning his procedure in connection with child's death, and whose colleagues questioned
him relating to child's death, was not excessive. Hanley v. Lund (App. 2 Dist. 1963) 32 Cal.Rptr. 733, 218
Cal.App.2d 633. Libel And Slander  121(1)

$30,000 damages for alleged slanderous statements charging plaintiff with crime and imputing want of chastity
was not excessive. Ballard v. Krug (App. 1 Dist. 1931) 111 Cal.App. 555, 295 P. 871. Libel And Slander 
121(1)

In action for damages for slander, damages of $8,000 for charging plaintiff with running a house of prostitution
and calling her a prostitute, and declaring that she had stolen some tables and chairs, was not excessive. Bell v.



Kelly (App. 1 Dist. 1925) 73 Cal.App. 189, 238 P. 719. Libel And Slander  121(2)

32. Pleadings — In general

To state a claim for slander, under California law, a plaintiff must establish the intentional publication of a
statement of fact that is false, unprivileged, and has a natural tendency to injure or which causes special
damage. Breakdown Services, Ltd. v. Now Casting, Inc., C.D.Cal.2007, 550 F.Supp.2d 1123. Libel And
Slander  1

Under California law, to state a claim for libel, a plaintiff must plead the alleged libelous words. Scott v. Solano
County Health and Social Services Dept., E.D.Cal.2006, 459 F.Supp.2d 959. Libel And Slander  85

Under law of either libel or slander, fact that statement is not defamatory on its face requires only that plaintiff
plead and prove defamatory meaning and special damages. Savage v. Pacific Gas & Electric Co.(App. 1 Dist.
1993) 26 Cal.Rptr.2d 305, 21 Cal.App.4th 434, review denied, certiorari denied 115 S.Ct. 80, 513 U.S. 820, 130
L.Ed.2d 34. Libel And Slander  100(7)

There is no requirement that, in slander, pleadings and proof must be identical in order for plaintiff to recover.
Albertini v. Schaefer (App. 2 Dist. 1979) 159 Cal.Rptr. 98, 97 Cal.App.3d 822. Libel And Slander  100(1)

In a complaint for slander in uttering words slanderous in themselves, an allegation that they were false implies
malice, and plaintiff need not expressly allege malice. Harris v. Zanone (1892) 93 Cal. 59, 28 P. 845. Libel And
Slander  83

33.  —  —  Specificity, pleadings

Under California law, a defamatory statement must be specifically identified, and the plaintiff must plead the
substance of the statement. Scott v. Solano County Health and Social Services Dept., E.D.Cal.2006, 459
F.Supp.2d 959. Libel And Slander  85

African-American female former employee stated defamation claim against county and its personnel under
California law, on allegations that defendants published false information about employee's performance and
falsely accused employee of dishonesty and lack of integrity; although terse, her allegations were sufficient to
provide defendants sufficient notice of issues to enable preparation of defense in that it was clear that employee
complained about statements allegedly made about her performance at work and her character. Scott v. Solano
County Health and Social Services Dept., E.D.Cal.2006, 459 F.Supp.2d 959. Libel And Slander  80

Consumers who sued credit reporting agencies and creditors, alleging wrongful compilation and dissemination
of low credit ratings, failed to state claim for credit libel under California law, where allegations were ascribed
to defendants collectively rather than to individual defendants; complaint did not identify alleged statements
made, who made alleged libelous or slanderous statements, nor falsity of any statements made. Arikat v. JP
Morgan Chase & Co., N.D.Cal.2006, 430 F.Supp.2d 1013. Libel And Slander  80

Allegation that "within one year last past, defendants made the following oral statement to members of the
Beverly Hills community" was not fatally inexact as to time and place of utterance and persons addressed. Okun
v. Superior Court of Los Angeles County (1981) 175 Cal.Rptr. 157, 29 Cal.3d 442, 629 P.2d 1369, certiorari
denied 102 S.Ct. 673, 454 U.S. 1099, 70 L.Ed.2d 641. Libel And Slander  80

A complaint in action for slander was not demurrable on ground that it was uncertain as to person defamed
where complaint alleged that plaintiff was only daughter of female evangelist who was president of a church
with which plaintiff was affiliated as an officer and member, that differences of opinion had arisen between
plaintiff and her mother as to matters of administration, that defendant stated concerning plaintiff that she had
intimidated and blackmailed her mother and that plaintiff was destroying or attempting to destroy the church
and was guilty of crime involving moral turpitude. Semple v. Andrews (App. 2 Dist. 1938) 27 Cal.App.2d 228,
81 P.2d 203. Libel And Slander  80



34.  —  —  Complaint, pleadings

Allegation that named defendants and "Does 501 through 600" conspired to commit slander and which alleged
actionable wrongdoing only through incorporation of other paragraphs of complaint alleging making of
"slanderous statement" by "defendants Does 301 through 400" failed to state claim against any defendant,
although such defect might not preclude amendment identifying some individual as both one of Does 501
through 600 and one of Does 301 through 400. Okun v. Superior Court of Los Angeles County (1981) 175
Cal.Rptr. 157, 29 Cal.3d 442, 629 P.2d 1369, certiorari denied 102 S.Ct. 673, 454 U.S. 1099, 70 L.Ed.2d 641.
Libel And Slander  80

Complaint against city council member for allegedly slanderous statement at council meeting was insufficient
to lift statutory immunity for lack of allegations that the statements were unprivileged, or that plaintiffs were
strangers to both the controversy and subject matter of discussion before city council. Harnish v. Smith (App.
1956) 138 Cal.App.2d 307, 291 P.2d 532. Libel And Slander  81

Where complaint adequately charged defendants with having acted jointly, according to a preconceived plan, to
disseminate and publish statements imputing to plaintiff the present existence of syphilis, and complaint
sufficiently apprised defendants of character and type of facts and circumstances upon which she was relying to
establish conspiracy, complaint stated cause of action. Schessler v. Keck (App. 1 Dist. 1954) 125 Cal.App.2d
827, 271 P.2d 588. Conspiracy  18

Statement that bank employee admitted having falsified expense account, if understood as charging employee
with a crime, was not "actionable per se" so that it became necessary specially to plead the nature of damage,
and specifications concerning loss of employment and prospective disadvantages in banking business were
sufficient for that purpose as against general demurrer. Washer v. Bank of America Nat. Trust & Savings Ass'n
(1943) 21 Cal.2d 822, 136 P.2d 297. Libel And Slander  89(1); Libel And Slander  89(3)

An averment in a complaint for slander that defendant spoke "the false and scandalous words," setting them out,
sufficiently charges the words used to be false, where the objection is by general demurrer. Haskins v. Jordan
(1898) 123 Cal. 157, 55 P. 786. Libel And Slander  87

Though a complaint for slander may allege that the defamatory words were spoken in the presence and hearing
of "divers persons," it is not necessary to show that they were uttered in the presence of more than one third
person; the allegation being but a formal averment of a publication. Harris v. Zanone (1892) 93 Cal. 59, 28 P.
845. Libel And Slander  100(1)

Complaint in action for slander alleging defendant with intent to cause it to be believed that plaintiff had been
guilty of crime of larceny, stated that plaintiff was a thief, was sufficient on demurrer. Cohn v. Blumenburg
(Cal.Dist. 1858) 2 Lab. 135.

35.  —  —  Amendment of pleadings

In action for slander where defendant in answer admitted some allegations of complaint, allowing defendant at
trial to amend answer so as to deny all allegations was not abuse of discretion where plaintiff was not put to any
disadvantage in meeting the issue and plaintiff did not ask for continuance. Le Cyr v. Dow (App. 4 Dist. 1939)
30 Cal.App.2d 457, 86 P.2d 900. Libel And Slander  98

Where original complaint, filed within period of limitations under C.C.P. § 340, alleged that defendant
communicated false and malicious words to a reporter of a certain newspaper, knowing and intending that they
would be published therein, and that they were so published, amended complaint, alleging that defendant made
false and unprivileged communication to such reporter, knowing and intending that it would be given further
circulation through the public press, was not barred by limitations, though filed more than one year after alleged
utterance, since the amended complaint did not change the cause of action; both complaints pleading a cause of
action for slander, under this section. Oberkotter v. Woolman (1921) 187 Cal. 500, 202 P. 669. Limitation Of
Actions  127(7)



The defendant, in an action of slander, may, by permission of the court, withdraw a charge made in his answer
against plaintiff's reputation, and file an amended answer omitting such objectionable matter, and the plaintiff
cannot thereafter show that such charge had been preferred on a previous trial, and attempted to be established
by evidence. Morris v. Lachman (1885) 68 Cal. 109, 8 P. 799. Libel And Slander  57

36.  —  —  Sufficiency of pleadings

There was no evidence that theatrical breakdown services company and owner made slanderous statements
about competitor, as required to support competitor's slander claim, under California law. Breakdown Services,
Ltd. v. Now Casting, Inc., C.D.Cal.2007, 550 F.Supp.2d 1123. Libel And Slander  24

Former prisoner stated libel and slander claims against physicians, as coroner or "de facto" coroners for county,
on allegations that physicians through their alleged misconduct associated with autopsy, made both written
reports and verbal statements to prosecution, with intent to have prisoner falsely charged with decedent's death,
in order to deprive prisoner of his liberty and keep him incarcerated for up to 21 years, and prisoner suffered
emotional and psychological stress as well as loss of liberty and economic opportunities as result. Marsh v. San
Diego County, S.D.Cal.2006, 432 F.Supp.2d 1035. Libel And Slander  1

Complaint was insufficient to state cause of action against radio station and its manager for injury arising from
defamation of plaintiff by agent of the station, where complaint failed to allege damages suffered in respect to
plaintiff's occupation, and contained allegations as to damages only to plaintiff's occupational reputation, and
allegation that station and its manager were liable for injury arising from the defamation because of their
negligence added nothing to the purported cause of action. Correia v. Santos (App. 4 Dist. 1961) 13 Cal.Rptr.
132, 191 Cal.App.2d 844. Libel And Slander  89(3)

Complaint of school principal that defendants had, for purpose of causing him to be discharged from his
employment, told others that he had permitted pupils to pet in hallways of school and embrace each other in
view of himself and others without taking disciplinary action sufficiently alleged cause of action for slander.
Larive v. Willitt (App. 1957) 154 Cal.App.2d 140, 315 P.2d 732. Libel And Slander  85

Complaint alleging that plaintiff was a skilled teacher, that defendant publicly announced that "we are going to
drop" enumerated persons, including plaintiff, from the staff of school-teachers, and that "these changes have
been recommended to the school board by" a named principal, "for the reason that he considers these positions,
as they exist, as weak spots in the public school system of instruction," that such statements were false,
malicious, and unprivileged, so far as the plaintiff was concerned, and that the defendant thereby publicly
accused the plaintiff of being unfit and incompetent to be employed in his profession, was sufficient to state a
cause of action for slander, under subds. 3, 5 of this section. Oberkotter v. Woolman (1921) 187 Cal. 500, 202
P. 669. Libel And Slander  80

In action for slander, allegation that the false, malicious, and unprivileged publication by defendant exposed
plaintiff to hatred, contempt, ridicule, and obloquy, and were made by the defendant to so expose him, and that
by reason thereof plaintiff has suffered great mental anguish, and has been greatly injured and prejudiced in his
reputation as a school-teacher, and has lost and will continue to lose great gains and profits which would
otherwise have accrued to him, in the sum of $55,000 was a sufficient allegation of general and special
damages. Oberkotter v. Woolman (1921) 187 Cal. 500, 202 P. 669. Libel And Slander  88

Under this section, a complaint which alleges that defendant said of plaintiff, a girl of 17, that a certain man
named S. "was cohabiting with plaintiff as his mistress;" that "he was keeping the girl for immoral purposes;"
and that "he was using Ida as his mistress," sufficiently states a cause of action. Hitchcock v. Caruthers (1890)
82 Cal. 523, 23 P. 48. Libel And Slander  7(15)

37. Presumptions and burden of proof

In defamation actions, the plaintiff bears the burden of proving that the statements are false, even if he is not
considered a public figure for purposes of the suit. Carver v. Bonds (App. 1 Dist. 2005) 37 Cal.Rptr.3d 480, 135



Cal.App.4th 328. Libel And Slander  30

The plaintiff's first task in a slander suit is to show the defendant made the allegedly defamatory statement.
Gallagher v. Connell (App. 2 Dist. 2004) 20 Cal.Rptr.3d 673, 123 Cal.App.4th 1260, review denied. Libel And
Slander  24

To establish a prima facie case for slander, a plaintiff must demonstrate an oral publication to third persons of
specified false matter that has a natural tendency to injure or that causes special damage. Mann v. Quality Old
Time Service, Inc.(App. 4 Dist. 2004) 15 Cal.Rptr.3d 215, 120 Cal.App.4th 90, on remand 2005 WL 4927043.
Libel And Slander  1

Where allegedly slanderous communications made by employer's president and general manager to insurance
adjusters who referred business to employer were qualifiedly privileged, former employee had burden to show
that statements were made with actual malice in order to defeat privilege. Williams v. Taylor (App. 3 Dist.
1982) 181 Cal.Rptr. 423, 129 Cal.App.3d 745. Libel And Slander  101(4)

Where plaintiffs' complaint in action for slander showed prima facie case of qualified privilege as matter of law,
and also pleaded, in direct detail, that statements were made with malice, burden of proof on issue of malice
was on plaintiff. Gantry Const. Co., Inc. v. American Pipe & Const. Co.(App. 2 Dist. 1975) 122 Cal.Rptr. 834,
49 Cal.App.3d 186. Libel And Slander  104(1)

Instruction that if jury found implications from slanderous remarks made, such as unethical conduct, or lack of
requisite qualities for business, defendant's burden on defense of truth carried to those imputations was proper.
Mercado v. Hoefler (App. 1 Dist. 1961) 11 Cal.Rptr. 787, 190 Cal.App.2d 12. Libel And Slander  124(2)

Burden of proof on issue of truth or falsity in defamation suit is on defendant, and plaintiff need not allege
falsity of matter. Lipman v. Brisbane Elementary School District (1961) 11 Cal.Rptr. 97, 55 Cal.2d 224, 359
P.2d 465. Libel And Slander  87; Libel And Slander  101(5)

Where the defendant, in an action for slanderous words in which a crime is imputed to the plaintiff, justifies on
the ground that they were true, he must prove the plaintiff guilty of the crime imputed to him beyond a
reasonable doubt. Merk v. Gelzhaeuser (1875) 50 Cal. 631. Libel And Slander  112(3)

38. Variance

The plaintiff in a slander action is not required to reproduce with literal precision the identical words set forth in
his complaint, but those which are proved to have been spoken must be in substance the same, or have
substantially the same meaning. Swift & Co. v. Gray, 1939, 101 F.2d 976. Libel And Slander  100(7)

To establish the defense of truth in a slander action, defendants do not have to prove the literal truth of the
statement at issue; so long as the imputation is substantially true so as to justify the gist or sting of the remark,
the truth defense is established. Hughes v. Hughes (App. 2 Dist. 2004) 19 Cal.Rptr.3d 247, 122 Cal.App.4th
931, rehearing denied, review denied. Libel And Slander  55

In an action for slander, testimony that defendant said of plaintiff, "He forged a check on me," and, "He had a
check which he forged his name to it," was not a fatal variance from plaintiff's allegation that defendant said,
"Mr. Carl (plaintiff) is a forger," for, though plaintiff must prove the use of the particular slanderous words, it is
sufficient if enough of the words alleged are substantially proved to constitute the sting of the charge. Carl v.
McDougall (App. 1919) 43 Cal.App. 279, 184 P. 885. Libel And Slander  100(8)

In slander actions, the substance of the precise words alleged or so many of the words as charge the particular
act alleged must be proved, and it is not enough to prove other words which would give an impression similar
to that of the words alleged, or justify an inference of a charge of the particular act or offense. Fleet v. Tichenor
(1909) 156 Cal. 343, 104 P. 458. Libel And Slander  100(8)

In an action for slander, where the complaint alleges that defendant called plaintiff a thief, testimony that
defendant said plaintiff had been robbing him is not literally nor substantially the same; and, not being shown to



have been spoken at the same time with the words alleged, should have been stricken out. Stern v. Lowenthal
(1888) 77 Cal. 340, 19 P. 579. Libel And Slander  100(8)

39. Defenses — In general

In an action by the captain of a vessel against the owner of an interest therein for slander by accusing him of
getting drunk while on voyages, evidence that officers and sailors on the vessel under the plaintiff's command
had told defendant that plaintiff was in the habit of getting drunk while on voyages is admissible on the issue of
malice, though inadmissible under a plea of justification. Swan v. Thompson (1899) 124 Cal. 193, 56 P. 878.
Libel And Slander  104(1)

Under a plea of justification of a slander by accusing plaintiff of drunkenness, evidence of plaintiff's
drunkenness during a period not covered by the plea is inadmissible. Swan v. Thompson (1899) 124 Cal. 193,
56 P. 878. Libel And Slander  110(1)

In an action for slander in charging plaintiff with complicity in the theft of cattle, where defendant justifies on
the ground of the truth of the charge, entries in plaintiff's books showing that he purchased the cattle from the
thief are not admissible to show his good faith, being his own declarations, and no part of the res gestae, and
evidence is not admissible to show that he paid a certain amount of money to the owner of the cattle after they
were stolen, and then sued the thief to recover such amount. Barkly v. Copeland (1890) 86 Cal. 483, 25 P. 1,
rehearing denied 3 Cal.Unrep. 350, 86 Cal. 483, 25 P. 405. Libel And Slander  110(1)

When no justification is pleaded, the falsity of the slander is admitted, and need not be proved. Burke v.
Mascarich (1889) 81 Cal. 302, 22 P. 673. Libel And Slander  100(7)

In an action for libel or slander, where defendant sets up a justification, but fails to establish it, the jury may, if
they find that it was set up in bad faith, and without belief in its truth, consider that fact in estimating damages.
Chamberlin v. Vance (1875) 51 Cal. 75. Libel And Slander  57

40.  —  —  Consent, defenses

One of the oldest and most widely recognized defenses to publication of defamatory matter is doctrine of
consent, which has been classified as a form of absolute privilege. Royer v. Steinberg (App. 1 Dist. 1979) 153
Cal.Rptr. 499, 90 Cal.App.3d 490. Libel And Slander  36; Libel And Slander  71

41.  —  —  Truth, defenses

Employer failed to establish, for purposes of its motion for summary adjudication of employee's claim of
defamation, that challenged statements were substantially true, where even assuming truth of employer's
assertion that employee's attempt to form resale company while still employed by sales company constituted
theft, misconduct, and violation of company policy, such assertion did not reach statements of employee's
superiors that employee engaged in documented instances of misappropriation of employer's proprietary
information. Mamou v. Trendwest Resorts, Inc.(App. 6 Dist. 2008) 81 Cal.Rptr.3d 406, 165 Cal.App.4th 686.
Judgment  185.3(21)

Truth is a complete defense to defamation. Terry v. Davis Community Church (App. 3 Dist. 2005) 33
Cal.Rptr.3d 145, 131 Cal.App.4th 1534. Libel And Slander  54

To establish defense of truth, it is sufficient if gist or sting of libelous charge was justified, and immaterial
variances and defects of proof on minor matters are to be disregarded if substance of charge be justified.
Stoneking v. Briggs (App. 1 Dist. 1967) 62 Cal.Rptr. 249, 254 Cal.App.2d 563. Libel And Slander  55

42.  —  —  Substantial truth, defenses

The defense of substantial truth is permitted in defamation actions, and thus a defendant is not liable if the
substance of the charge be proved true. Carver v. Bonds (App. 1 Dist. 2005) 37 Cal.Rptr.3d 480, 135



Cal.App.4th 328. Libel And Slander  55

43. Limitation of actions

Limitations period applicable to former prisoner's libel and slander claims against physicians for their alleged
misconduct associated with autopsy was tolled, if physicians engaged in continuing conspiracy to deprive him
of his rights. Marsh v. San Diego County, S.D.Cal.2006, 432 F.Supp.2d 1035. Limitation Of Actions  55(6)

44. Workers' compensation

Slander action by former deputy sheriff against sheriff was not barred by exclusive provisions of Workers'
Compensation Act (Labor C. § 3602); gist of action for slander is damage to reputation, which is not type of
injury contemplated by Workers' Compensation Act (Labor C. § 3201 et seq.). Howland v. Balma (App. 3 Dist.
1983) 192 Cal.Rptr. 286, 143 Cal.App.3d 899. Workers' Compensation  2090

45. Admissibility of evidence

Three newspaper clippings regarding alleged refusal of real estate firm to sell property to a non-Caucasian and
another clipping containing defamatory statements made by manager of real estate office to a reporter regarding
the refusal to sell were admissible in real estate salesman's slander action based on statements of manager of
firm in firing salesman. Mercado v. Hoefler (App. 1 Dist. 1961) 11 Cal.Rptr. 787, 190 Cal.App.2d 12. Libel
And Slander  104(3)

In action for slander by statement that plaintiffs were running a whore house, where one issue was whether
building in which plaintiffs lived was being used for purposes of prostitution, trial court properly admitted
evidence as to its general reputation in such respect. Pinkston v. Lieb (App. 2 Dist. 1941) 48 Cal.App.2d 352,
119 P.2d 1010. Libel And Slander  110(1)

Rejecting evidence that plaintiff's counsel made offer to one not shown to have authority to act for defendant to
dismiss slander action, if defendant would purchase certain property from plaintiff, was proper. Ballard v. Krug
(App. 1 Dist. 1931) 111 Cal.App. 555, 295 P. 871. Libel And Slander  103

Evidence that defendant had been guilty of misconduct was inadmissible to establish malice in slander action.
Alyce Gee v. Fong Poy (App. 1 Dist. 1928) 88 Cal.App. 627, 264 P. 564. Libel And Slander  104(1)

In an action for slander, where defendant had shown that some of the words charged were uttered in a
prosecution for perjury in which plaintiff was the accused and defendant had been the prosecuting attorney,
evidence that the indictment was fictitious, and was fraudulently obtained, was not pertinent to the issue and
was properly excluded. Carpenter v. Ashley (App. 1911) 16 Cal.App. 302, 116 P. 983. Libel And Slander 
103

In slander for charging that plaintiff entered defendant's house and stole jewelry a question whether defendant
was moved in anything she said of plaintiff by a desire to injure her was admissible under the defense of
privileged communication. Fleet v. Tichenor (1909) 156 Cal. 343, 104 P. 458. Libel And Slander  109

In an action for libel, evidence as to certain slanderous portions of an article being eliminated by the city editor
before publication is not admissible to show want of malice. Tingley v. Times Mirror Co.(1907) 151 Cal. 1, 89
P. 1097. Libel And Slander  104(1)

In an action for slander, newspaper articles with which defendant had no connection, but which purported to
narrate what he said, were not admissible in evidence against him. Carpenter v. Ashley (1906) 148 Cal. 422, 83
P. 444. Libel And Slander  105(2)

In an action for slander, evidence of the number and ages of plaintiff's children is competent, since she is
entitled to damages for mental suffering, and such suffering may have been increased by the fear that her family
would suffer by reason of the slander; but evidence that the children are dependent on her for support is



inadmissible. Cahill v. Murphy (1892) 94 Cal. 29, 30 P. 195, 28 Am.St.Rep. 88. Libel And Slander  107(1)

In an action for slander, evidence of threats by defendant to ruin plaintiff's reputation is admissible to show
malice. Harris v. Zanone (1892) 93 Cal. 59, 28 P. 845. Libel And Slander  104(2)

Evidence that words having covert meaning were intended to defame and were so understood by those who
heard them is admissible in action for slander. Chamberlin v. Vance (1875) 51 Cal. 75. Libel And Slander 
105(3)

Where the answer merely denies that the slanderous words were spoken at the time and place alleged, "or at any
other time, or anywhere else," and the statute of limitations is not pleaded, proof of the speaking of the words at
any time before the commencement of the action may be admitted. Norris v. Elliott (1870) 39 Cal. 72. Libel
And Slander  100(1)

If the plaintiff answered the slanderous words at the time they were uttered, what he then said is admissible.
Bradley v. Gardner (1858) 10 Cal. 371. Libel And Slander  105(2)

In action of slander by a woman where alleged defamatory words impute to her a want of chastity, specific acts
of sexual intercourse by her cannot be given in evidence, for any purpose under the issue made by a general
denial. Duval v. Davey (1878) 1 Cal.Leg.Rec. 219.

46. Sufficiency of evidence

Cause of action for libel and slander requires evidence of false and unprivileged publications that have a
tendency to injure a person in the manner described in the statutes. Siam v. Kizilbash (App. 6 Dist. 2005) 31
Cal.Rptr.3d 368, 130 Cal.App.4th 1563. Libel And Slander  1

Reasonable jury could find that former trust beneficiary's statement concerning successor trustee "He came to
help himself" was defamatory so as to support trustee's slander action and defeat motion to strike under
anti-SLAPP (strategic lawsuit against public participation) statute; in context of dispute over widow's trust,
statement could be construed as meaning trustee pretended he was interested in widow but his real interest was
in obtaining her money, which if false, constituted slander especially in light of trustee's occupation as priest.
Gallagher v. Connell (App. 2 Dist. 2004) 20 Cal.Rptr.3d 673, 123 Cal.App.4th 1260, review denied. Libel And
Slander  9(4); Pleading  358

In a slander action arising from sons' statement "Our dad's a pimp," how pervasive the pimping activities were
and when they took place, were factors for the jury to consider on the question of whether the imputation was
substantially true as to justify the "gist or sting" of the remark. Hughes v. Hughes (App. 2 Dist. 2004) 19
Cal.Rptr.3d 247, 122 Cal.App.4th 931, rehearing denied, review denied. Libel And Slander  55

In a defamation action, so long as the allegedly defamatory statement "Our dad's a pimp" could reasonably be
understood to mean that plaintiff had at one time engaged in pimping activity, it was for the jury to determine if
that is how the statement should be understood. Hughes v. Hughes (App. 2 Dist. 2004) 19 Cal.Rptr.3d 247, 122
Cal.App.4th 931, rehearing denied, review denied. Libel And Slander  123(2)

Issue in a defamation action of whether a statement is true or substantially true is normally considered to be a
factual one. Hughes v. Hughes (App. 2 Dist. 2004) 19 Cal.Rptr.3d 247, 122 Cal.App.4th 931, rehearing denied,
review denied. Libel And Slander  123(7)

Allegedly slanderous testimony of sister of defendant in quiet title action that sister had seen and received gifts
from purchaser suing to quiet title might well have had probative value on issue of bona fide nature of
purchaser's purchase of property in question from second sister of defendant, who claimed that the second sister
was an involuntary trustee for defendant, and purchaser was not entitled to recover from defendant for slander.
Jordan v. Lemaire (App. 2 Dist. 1963) 35 Cal.Rptr. 337, 222 Cal.App.2d 622. Libel And Slander  38(4)

Evidence supported verdict for plaintiff in action against attorney for slander. Hanley v. Lund (App. 2 Dist.



1963) 32 Cal.Rptr. 733, 218 Cal.App.2d 633. Libel And Slander  112(1)

Evidence not showing utterance of words charged, that plaintiff "had committed perjury," was insufficient to
support verdict for slander. Bell v. Kelly (App. 2 Dist. 1927) 82 Cal.App. 605, 255 P. 864. Libel And Slander

 112(1)

Evidence did not show that defendant charged that plaintiff "entered" or was in her house at all, it did not
sustain the allegation as to the charge of burglary, nor did it sustain a charge of "stealing" the jewelry; both the
charges of burglary and theft only being shown by inference which was insufficient. Fleet v. Tichenor (1909)
156 Cal. 343, 104 P. 458.

In an action for slander, evidence that plaintiff besought certain persons to endeavor to secure certain testimony
in her behalf, is not rendered admissible because of its tendency to show the animus of plaintiff in bringing the
suit, as it could have no weight in determining her right of recovery since it does not relate to any of the issues
in the case. Harris v. Zanone (1892) 93 Cal. 59, 28 P. 845. Libel And Slander  103

47. Instructions

Any error in omitting jury instructions on incremental harm doctrine in defamation case was waived by
appellant's failure to cite any proposed instruction explaining incremental harm doctrine that trial court refused
to give. Weller v. American Broadcasting Companies, Inc.(App. 1 Dist. 1991) 283 Cal.Rptr. 644, 232
Cal.App.3d 991. Libel And Slander  128

Failure to give requested jury instruction on burden of proof in defamation case did not prejudice defamation
defendants in light of overwhelming evidence of falsity of implied assertions of fact that the antique dealers
sold stolen property to museum at grossly inflated price which were contained in challenged television
broadcast. Weller v. American Broadcasting Companies, Inc.(App. 1 Dist. 1991) 283 Cal.Rptr. 644, 232
Cal.App.3d 991. Libel And Slander  128

In action for slander, refusal to instruct jury that plaintiff had not proved any special damages was proper where
court fully instructed on measure of damages applicable to cause without alluding to special damages and where
instruction on special damages would have been confusing and prejudicial. Douglas v. Janis (App. 2 Dist. 1974)
118 Cal.Rptr. 280, 43 Cal.App.3d 931. Trial  260(10)

Refusal to give requested instruction relating to plaintiff as "public figure" in slander action was proper where,
even if plaintiff fitted description of "public figure," statements alleged to be slanderous were strictly private
and concerned only personal transactions totally devoid of public concern. Douglas v. Janis (App. 2 Dist. 1974)
118 Cal.Rptr. 280, 43 Cal.App.3d 931. Libel And Slander  124(6)

Defendants in slander action were not prejudiced by court's failure to insert disjunctive phrase "or which"
between the two clauses setting forth, in statutory language, basis on which they could find slander, since if jury
understood the two clauses conjunctively it would have had to find more than plaintiff was required to prove
while if jury properly understood them appositionally then it would have to find exactly what it was required to
find under defendants' proposed instruction. Stoneking v. Briggs (App. 1 Dist. 1967) 62 Cal.Rptr. 249, 254
Cal.App.2d 563. Appeal And Error  1064.4

When material published its unambiguous and actionable on its face, it is proper to so instruct and to refuse to
permit publisher to show that the utterance was used and understood in innocent sense. Arno v. Stewart (App. 1
Dist. 1966) 54 Cal.Rptr. 392, 245 Cal.App.2d 955. Libel And Slander  105(3); Libel And Slander 
124(4)

Words "You son-of-a-bitch" being under circumstances reasonably susceptible of defamatory interpretation,
instruction that they were slanderous if understood in their defamatory sense was correct. White v. Valenta
(App. 2 Dist. 1965) 44 Cal.Rptr. 241, 234 Cal.App.2d 243. Libel And Slander  124(4)

Giving of instructions on both express malice or malice in fact and implied malice was not error. Hanley v.



Lund (App. 2 Dist. 1963) 32 Cal.Rptr. 733, 218 Cal.App.2d 633. Libel And Slander  124(3)

Instructions that remark by one of defendants was slanderous per se and that slanderous per se language fell
within definition of slander and that slander was a false publication were proper. Mercado v. Hoefler (App. 1
Dist. 1961) 11 Cal.Rptr. 787, 190 Cal.App.2d 12. Libel And Slander  124(4)

In an action for slander, where defendant admits the making of the charge complained of, and neither alleges its
truth in his answer nor attempts to prove it at the trial, it is error to instruct that the law allows the defendant to
plead the truth of the matter alleged to be defamatory, and that this does not remove the burden from the
plaintiff to prove it false. Burke v. Mascarich (1889) 81 Cal. 302, 22 P. 673. Libel And Slander  101(5)

48. Questions of law

Issue of whether allegedly defamatory statement constitutes fact or opinion under California law is question of
law for court to decide. Rodriguez v. Panayiotou, C.A.9 (Cal.)2002, 314 F.3d 979. Libel And Slander 
123(2)

In action for slander, the court has province to determine whether on its face the alleged slander is capable of a
double meaning. Swift & Co. v. Gray, 1939, 101 F.2d 976. Libel And Slander  123(2)

Whether the plaintiff in a defamation action is a public figure, who must prove actual malice, is a question of
law. Gallagher v. Connell (App. 2 Dist. 2004) 20 Cal.Rptr.3d 673, 123 Cal.App.4th 1260, review denied. Libel
And Slander  123(8)

Whether an oral statement is susceptible of slanderous interpretation is question for court, although issue as to
whether it was so understood is for trier of fact. Correia v. Santos (App. 4 Dist. 1961) 13 Cal.Rptr. 132, 191
Cal.App.2d 844. Libel And Slander  123(2)

49. Questions of fact

If court concludes that allegedly libelous statement could reasonably be construed as either fact or opinion
under California law, issue should be resolved by jury. Rodriguez v. Panayiotou, C.A.9 (Cal.)2002, 314 F.3d
979. Libel And Slander  123(2)

Where language is capable of two meanings, one of which is harmless and the other is slanderous, jury must
determine in which sense the language is used. Swift & Co. v. Gray, 1939, 101 F.2d 976. Libel And Slander

 123(2)

Genuine issue of material fact as to whether police officer made defamatory statement charging plaintiff with
the commission of a crime precluded summary judgment on plaintiff's claim for defamation per se asserted
under California statute. Crowe v. County of San Diego, S.D.Cal.2004, 303 F.Supp.2d 1050. Federal Civil
Procedure  2515

Where a statement is susceptible of both an innocent and libelous meaning, it is for the jury in a defamation
action to decide how it was in fact understood. Carver v. Bonds (App. 1 Dist. 2005) 37 Cal.Rptr.3d 480, 135
Cal.App.4th 328. Libel And Slander  123(2)

In action against seller for slander, wherein seller asserted truth as defense, evidence made issue of fact for jury
whether seller had accelerated entire balance by reason of default and whether the sum of $247,634 was then
due from buyer as stated by seller to indemnity company which had provided buyer's performance bond. Gantry
Const. Co., Inc. v. American Pipe & Const. Co.(App. 2 Dist. 1975) 122 Cal.Rptr. 834, 49 Cal.App.3d 186. Libel
And Slander  123(7)

Jury in slander action may take into consideration circumstances under which any statement causing harm to
plaintiff was made, including persons to whom statement was made, of possible notoriety and publicity which
might attach to such statement, as indicative of aggravated harm. Douglas v. Janis (App. 2 Dist. 1974) 118



Cal.Rptr. 280, 43 Cal.App.3d 931. Libel And Slander  107(1)

Whether defendant's statements, that plaintiff had "taken" $100,000 and that plaintiff had stolen $100,000 from
one of his corporations, could reasonably be understood by person defendant was speaking to, to be defamatory
was question for jury determination in action for slander. Douglas v. Janis (App. 2 Dist. 1974) 118 Cal.Rptr.
280, 43 Cal.App.3d 931. Libel And Slander  123(3)

Whether prospective purchaser of plaintiff's automobile, present at time plaintiff was making arrangements for
financing sale with defendant loan officer of bank, heard and understood alleged slanderous accusation made by
defendant that plaintiff possessed a "hot title" to automobile was question for jury. Cunningham v. Simpson
(1969) 81 Cal.Rptr. 855, 1 Cal.3d 301, 461 P.2d 39. Libel And Slander  123(1)

If language of article is capable of two meanings, one harmless and the other libelous, and it is alleged that the
same was used and understood as conveying the libelous meaning, a cause of action for defamation is stated and
determination in which sense the article was used and understood is for jury. Arno v. Stewart (App. 1 Dist.
1966) 54 Cal.Rptr. 392, 245 Cal.App.2d 955. Libel And Slander  86(4); Libel And Slander  123(2)

In determining whether action for damages for invasion of privacy, intentional causing of mental emotional and
physical distress and attempt to influence plaintiff from continuing a certain action was based on classical
elements of defamation and was subject to dismissal for failure of plaintiff to file undertaking required in
defamation actions, allegations properly pleaded were assumed to be true; the truth or falsity would be matter
for determination by finder of fact at later trial. Grimes v. Carter (App. 5 Dist. 1966) 50 Cal.Rptr. 808, 241
Cal.App.2d 694. Costs  116

In action by mining and metallurgical engineer for slander, conflicting evidence as to truth of defendant's
accusations to the effect that the engineer was dishonest, violated ethical standards of and was a disgrace to his
profession and was a liar in denying that he had attempted to bribe an employee to give him a sample of secret
raw materials was for the jury. Hurt v. Basalt Rock Co.(App. 3 Dist. 1948) 84 Cal.App.2d 81, 190 P.2d 240.
Libel And Slander  123(7)

50. Verdict

In a defamation by a father against his two sons for their statement "Our dad's a pimp," substantial evidence that
plaintiff had engaged in pimping at some time supported jury verdict for sons. Hughes v. Hughes (App. 2 Dist.
2004) 19 Cal.Rptr.3d 247, 122 Cal.App.4th 931, rehearing denied, review denied. Libel And Slander 
112(3)

In an action of slander, in calling plaintiff a thief, where there are strong circumstances of mitigation, a verdict
for $3,000 is excessive. Rhodes v. Naglee (1885) 66 Cal. 677, 6 P. 863. Libel And Slander  121(2)

51. Judgment

Witness' second declaration, which was submitted on behalf of plaintiff in opposition to summary judgment
motion on slander-related claims and which stated that witness did not recall that defendant called plaintiff a
"crook" or "thief" or the plaintiff's corporation was a "scam," was inconsistent with witness' first declaration,
which was submitted on behalf of defendants' motion for summary judgment and which contained outright
denial that such statements were made and consequently material issue of genuine fact existed as to whether
words alleged in complaint were uttered, precluding summary judgment in favor of defendants. Albertini v.
Schaefer (App. 2 Dist. 1979) 159 Cal.Rptr. 98, 97 Cal.App.3d 822. Judgment  185.3(21)

In an action for slander against defendant, a trustee of the school district, for words spoken of plaintiff as a
school teacher, where the trial was two years after the alleged slander, and plaintiff testified that she had found
no difficulty in obtaining schools since, and a verdict of $1,000 was given her, an order of the trial court
granting a new trial on the ground of excessive damages, unless plaintiff would remit $700 of the judgment,
will not be set aside on the ground that the court abused its discretion. Sherwood v. Kyle (1899) 125 Cal. 652,



58 P. 270. Libel And Slander  121(2)

In action for slander allegedly spoken concerning wife of plaintiff judgment for plaintiffs for $1,500 was
authorized. Davidson v. Whalen (1878) 2 Cal.Leg.Rec. 199.

52. Review

Defendants in slander action could not urge on appeal that it was error for trial court to give instructions on
malice they had proposed or instructions offered by defendant concerning same matter, where defendants had
not withdrawn requested instructions and had not indicated in any manner they wished to remove issue of
malice from case. Stoneking v. Briggs (App. 1 Dist. 1967) 62 Cal.Rptr. 249, 254 Cal.App.2d 563. Appeal And
Error  882(12)

§ 47. Privileged publication or broadcast 

     •     Historical Notes     •     Research References     •     Notes of Decisions

A privileged publication or broadcast is one made:

(a) In the proper discharge of an official duty.

(b) In any (1) legislative proceeding, (2) judicial proceeding, (3) in any other official proceeding authorized by
law, or (4) in the initiation or course of any other proceeding authorized by law and reviewable pursuant to
Chapter 2 (commencing with Section 1084) of Title 1 of Part 3 of the Code of Civil Procedure, except as
follows:

(1) An allegation or averment contained in any pleading or affidavit filed in an action for marital dissolution or
legal separation made of or concerning a person by or against whom no affirmative relief is prayed in the action
shall not be a privileged publication or broadcast as to the person making the allegation or averment within the
meaning of this section unless the pleading is verified or affidavit sworn to, and is made without malice, by one
having reasonable and probable cause for believing the truth of the allegation or averment and unless the
allegation or averment is material and relevant to the issues in the action.

(2) This subdivision does not make privileged any communication made in furtherance of an act of intentional
destruction or alteration of physical evidence undertaken for the purpose of depriving a party to litigation of the
use of that evidence, whether or not the content of the communication is the subject of a subsequent publication
or broadcast which is privileged pursuant to this section.  As used in this paragraph, "physical evidence" means
evidence specified in Section 250 of the Evidence Code or evidence that is property of any type specified in
Chapter 14 (commencing with Section 2031.010) of Title 4 of Part 4 of the Code of Civil Procedure.

(3) This subdivision does not make privileged any communication made in a judicial proceeding knowingly
concealing the existence of an insurance policy or policies.

(4) A recorded lis pendens is not a privileged publication unless it identifies an action previously filed with a
court of competent jurisdiction which affects the title or right of possession of real property, as authorized or
required by law.

(c) In a communication, without malice, to a person interested therein, (1) by one who is also interested, or (2)
by one who stands in such a relation to the person interested as to afford a reasonable ground for supposing the
motive for the communication to be innocent, or (3) who is requested by the person interested to give the
information.  This subdivision applies to and includes a communication concerning the job performance or
qualifications of an applicant for employment, based upon credible evidence, made without malice, by a current
or former employer of the applicant to, and upon request of, one whom the employer reasonably believes is a
prospective employer of the applicant.  This subdivision authorizes a current or former employer, or the
employer's agent, to answer whether or not the employer would rehire a current or former employee.  This



subdivision shall not apply to a communication concerning the speech or activities of an applicant for
employment if the speech or activities are constitutionally protected, or otherwise protected by Section 527.3 of
the Code of Civil Procedure or any other provision of law.

(d)(1) By a fair and true report in, or a communication to, a public journal, of (A) a judicial, (B) legislative, or
(C) other public official proceeding, or (D) of anything said in the course thereof, or (E) of a verified charge or
complaint made by any person to a public official, upon which complaint a warrant has been issued.

(2) Nothing in paragraph (1) shall make privileged any communication to a public journal that does any of the
following:

(A) Violates Rule 5-120 of the State Bar Rules of Professional Conduct.

(B) Breaches a court order.

(C) Violates any requirement of confidentiality imposed by law.

(e) By a fair and true report of (1) the proceedings of a public meeting, if the meeting was lawfully convened
for a lawful purpose and open to the public, or (2) the publication of the matter complained of was for the
public benefit.

CREDIT(S)
(Enacted 1872.  Amended by Code Am.1873-74, c. 612, p. 184, § 11; Stats.1895, c. 163, p. 167, § 1; Stats.1927,
c. 866, p. 1881, § 1; Stats.1945, c. 1489, p. 2763, § 3; Stats.1979, c. 184, p. 403, § 1; Stats.1990, c. 1491
(A.B.3765), § 1; Stats.1991, c. 432 (A.B.529), § 1; Stats.1992, c. 615 (S.B.1804), § 1; Stats.1994, c. 364
(A.B.2778), § 1; Stats.1994, c. 700 (S.B.1457), § 2.5; Stats.1996, c. 1055 (S.B.1540), § 2; Stats.2002, c. 1029
(A.B.2868), § 1, eff. Sept. 28, 2002; Stats.2004, c. 182 (A.B.3081), § 4, operative July 1, 2005.)

Historical Notes

Law Revision Commission Comments

2004 Amendment
Subdivision (b) of Section 47 is amended to reflect nonsubstantive reorganization of the rules governing

civil discovery. [33 Cal.L.Rev.Comm. Reports 977 (2004)].

Historical And Statutory Notes

2007 Main Volume
As enacted this section read:
"A privileged publication is one made:
"1. In the proper discharge of an official duty;
"2. In testifying as a witness in any proceeding authorized by law to a matter pertinent and material, or

in reply to a question allowed by the tribunal.
"3. In a communication, without malice, to a person interested therein, by one who was also interested,

or who stood in such a relation to the former as to afford a reasonable ground for supposing his
motive innocent, or who was requested by him to give the information;

"4. By a fair and true report in a newspaper, without malice, of a judicial, legislative, or other public
official proceeding, or of anything said in the course thereof."

The amendment of 1873-74 changed subd. 2 to read "in any legislative or judicial proceeding, or in any
other official proceeding authorized by law"; made grammatical changes in subd. 3 to bring it into
the present tense and more specifically described the parties involved; and deleted the restriction of
subd. 4 to a report "in a newspaper".

The 1895 amendment restricted the application of subd. 4 to a report, without malice, "in a public
journal", and added to the list of things which the report could cover "a verified charge or complaint



made by any person to a public official, upon which complaint a warrant shall have been issued".
The 1895 amendment also added a new subdivision as follows:
"5. By a fair and true report, without malice, of the proceedings of a public meeting, if such meeting was

lawfully convened for a lawful purpose and open to the public, or the publication of the matter
complained of was for the public benefit."

This section was amended by the 1901 revision act, Stats.1901, c. 157, p. 334,§ 10, however, on the
authority of Lewis v. Dunne (1901) 66 P. 478, 134 Cal. 291, 55 L.R.A. 833, 86 Am.St.R. 257, the
1901 revision act was unconstitutional and void.

In 1927, the internal numbering was inserted in subdivisions 2-4, and the proviso was added to subd. 2.
The 1945 amendment extended the section to cover broadcasts as well as publications, and in subds. 4

and 5 deleted the requirement that the report mentioned be "without malice".
For note as to validity of the 1945 amendment, see Historical and Statutory Notes under Civil Code §

45a.
The 1979 amendment inserted subsec.(4) in subd.(2) relating to a proceeding authorized by law and

reviewable by mandate.
The 1990 amendment, in subd.(b), substituted "marital dissolution or legal separation" for "divorce or an

action prosecuted under Section 137 of this code" and made conforming and nonsubstantive
changes.

The 1991 amendment in subd.(b), substituted "except as follows:" for "provided that", inserted the
par.(1) designation and inserted par.(2) which established an exception to the privilege for any
communication made in furtherance of an act of intentional destruction of physical evidence to
deprive a party to litigation of the use of that evidence.

The 1992 amendment added subd.(b)(3) relating to lis pendens.
The 1994 amendment inserted a new subd.(b)(3), relating to statements in a judicial proceeding

knowingly concealing the existence of an insurance policy; redesignated former subd.(b)(3) as
subd.(b)(4); in subd.(c), added the second and third sentences, relating to application of subdivision
to specified communications; and made nonsubstantive changes.

Under the provisions of § 4 of Stats.1994, c. 700, the 1994 amendments of this section by c. 364
(A.B.2778) and c. 700 (S.B.1457) were given effect and incorporated in the form set forth in § 2.5 of
c. 700.  An amendment of this section by § 2 of Stats.1994, c. 700, failed to become operative under
the provisions of § 4 of that Act.

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

Section 1 of Stats.1994, c. 700 (S.B.1457), provides:
"It is the intent of the Legislature in amending Section 47 of the Civil Code to overturn the decision in

California Dredging Company v. Insurance Company of North America, 18 Cal. App. 4th 572."
The 1996 amendment rewrote subd.(d), which had read:
"(d) By a fair and true report in a public journal, of (1) a judicial, (2) legislative, or (3) other public

official proceeding, or (4) of anything said in the course thereof, or (5) of a verified charge or
complaint made by any person to a public official, upon which complaint a warrant has been issued."

Section 1 of Stats.1996, c. 1055 (S.B.1540), provides:
"In amending Section 47 of the Civil Code by this act, it is the intent of the Legislature to abrogate the

decision in Shahvar v. Superior Court (1994), 25 Cal. App. 4th 653, to preserve the scarce resources
of California's courts, to avoid using the courts for satellite litigation, and to increase public
participation in the political, legislative, and judicial processes.  It is not the intent of the Legislature
to limit in any manner the application of subdivision (b) or (d) of Section 47 of the Civil Code.
Specifically, it is not the intent of the Legislature to affect case law holding that certain prelitigation
statements are privileged as described in, for example, Lerette v. Dean Witter Organization, Inc., 60
Cal. App. 3d 573; Martin v. Kearney, 51 Cal. App. 3d 309; Ascherman v. Natanson, 23 Cal. App. 3d
861; and the Second Restatement of Torts, Section 586."

Stats.2002, c. 1029 (A.B.2868), in subd.(c), substituted "one whom the employer reasonably believes is
a prospective employer of the applicant" for "the prospective employer" in the second sentence, and



inserted the third sentence.
Section 8 of Stats.2002, c. 1029, provides:
"SEC. 8. This act is an urgency statute necessary for the immediate preservation of the public peace,

health, or safety within the meaning of Article IV of the Constitution and shall go into immediate
effect.  The facts constituting the necessity are:

"In order to clarify confusion over the operational provisions of Chapter 354 of the Statutes of 2001, and
further protect consumer interests in relation to credit information and identity theft, it is necessary
that this act take immediate effect."

Stats.2004, c. 182 (A.B.3081), in subd.(b)(2), substituted "Chapter 4 (commencing with Section
2031.010) of Title 4 of Part 4" for "Section 250 of the Evidence Code or evidence that is property of
any type specified in Section 2031".

Sections 61, 63 and 64 of Stats.2004, c. 182 (A.B.3081), provide:
"SEC. 61. Nothing in this act is intended to substantively change the law of civil discovery."
"SEC. 63. Except as specified in Sections 23.5 and 62 of this act, any section of any act enacted by

the Legislature during the 2004 calendar year that takes effect on or before January 1, 2005, and
that amends, amends and renumbers, adds, repeals and adds, or repeals a section that is amended,
amended and renumbered, added, repealed and added, or repealed by Section 1 to Section 21,
inclusive, or Section 24 to Section 60, inclusive, of this act shall prevail over this act, whether
that act is enacted prior to, or subsequent to, the enactment of this act.

"SEC. 64. This act becomes operative on July 1, 2005."

Research References

Cross References

Alameda County Medical Center Hospital Authority, open sessions and peer review proceedings as
official proceedings, see Health and Safety Code § 101850.

Arbitration and conciliation of international commercial disputes, immunity of arbitrators from civil
liability, see Code of Civil Procedure § 1297.119.

Claims subject to article governing false claims actions, applicability of section, see Government
Code § 12654.

Contracts for Medi-Cal services and case management, County of Alameda health authority, open
sessions and peer review proceedings as official proceedings, see Welfare and Institutions Code
§ 14087.35.

Contracts for Medi-Cal services and case management, special commission for Tulare and San
Joaquin counties, peer review proceedings as official proceedings, see Welfare and Institutions
Code § 14087.31.

Elder Abuse and Dependent Adult Civil Protection Act, mandated reporters of suspected financial
abuse, see Welfare and Institutions Code § 15630.1.

Evidence of mitigating circumstances, see Code of Civil Procedure § 461.
Expulsion hearings, immunity of pupil witnesses, see Education Code § 48918.6.
Governmental access to financial records, authorized acts, see Government Code § 7480.
Physician, surgeon, or doctor of podiatric medicine, complaints of professional competence or

professional conduct subject to immunity, see Civil Code § 43.96.
Pleading and proof, see Code of Civil Procedure § 460.
Providing information indicating board licensee guilty of unprofessional conduct or impaired

because of drug or alcohol abuse or mental illness, additional immunity, see Business and
Professions Code § 2318.

"Real property" defined for purposes of this Code, see Civil Code § 658.
San Luis Obispo County Hospital Authority, open sessions as official proceedings, see Health and

Safety Code § 101848.6.



San Luis Obispo County Hospital Authority, peer review proceedings as official proceedings, see
Health and Safety Code § 101848.9.

Student expulsion hearings, privileged testimony, see Education Code § 48918.6.
Surplus line advisory organization, communications between interested persons, see Insurance Code

§ 1780.66.
Trade secrets, disclosure in official proceedings, see Civil Code § 3426.11.
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Test 10

1. Right to privacy

The statutory litigation privilege bars a cause of action for invasion of right to privacy whether labeled as
constitutional, common law or statutory right; statutory privilege does not conflict with constitutional right as it
preexisted constitutional right, and in enacting absolute privilege in statute, Legislature necessarily balanced
right against interests furthered by privilege; disapproving Jeffrey H. v. Imai, Tadlock & Keeney, 85
Cal.App.4th 345, 101 Cal.Rptr.2d 916, and Cutter v. Brownbridge, 183 Cal.App.3d 836, 228 Cal.Rptr. 545.
Jacob B. v. County of Shasta (2007) 56 Cal.Rptr.3d 477, 40 Cal.4th 948, 154 P.3d 1003. Torts  359

Statutory privilege for statements published in judicial proceeding may defeat claims of invasion of privacy.



Urbaniak v. Newton (App. 1 Dist. 1991) 277 Cal.Rptr. 354, 226 Cal.App.3d 1128. Torts  359

Statute creating privilege for statements published in judicial proceeding does not provide blanket immunity for
disclosures of constitutionally protected privileged communication; where constitutional right of privacy is at
stake, statute calls for careful balancing of relevant statutory and constitutional interests. Urbaniak v. Newton
(App. 1 Dist. 1991) 277 Cal.Rptr. 354, 226 Cal.App.3d 1128. Constitutional Law  1228

Right of free speech guaranteed by state (Const. Art. 1, § 1) and federal constitutions did not permit violation of
right of privacy, and it most surely followed that conditional privilege created by this section governing
privileged publication, a statute, and thus a law of lesser organic force, could not be expanded to permit
violation of that same right of privacy, and thus whatever privilege was accorded defendants under section, it
must yield to constitutional rights of privacy of plaintiffs suing for libel. Rancho La Costa, Inc. v. Superior
Court of Los Angeles County (App. 2 Dist. 1980) 165 Cal.Rptr. 347, 106 Cal.App.3d 646, appeal dismissed,
certiorari denied 101 S.Ct. 1336, 450 U.S. 902, 67 L.Ed.2d 326. Constitutional Law  1627

2. Free speech

Constitutional privilege of free speech controls over any provisions of Code specifying privileged
communications between persons. City of Albany v. Meyer (App. 1 Dist. 1929) 99 Cal.App. 651, 279 P. 213.
Constitutional Law  2086

3. Construction and application — In general

In the absence of statutory language indicating a contrary legislative intent, the California litigation privilege,
providing immunity from tort liability for communications made in judicial proceedings or other proceedings
authorized by law, applies to statutory causes of action. Oei v. N. Star Capital Acquisitions, LLC,
C.D.Cal.2006, 486 F.Supp.2d 1089. Torts  122

Courts interpret the litigation privilege broadly. 1100 Park Lane Associates v. Feldman (App. 1 Dist. 2008) 74
Cal.Rptr.3d 1, 160 Cal.App.4th 1467. Torts  122

The litigation privilege is broadly applied and doubts are resolved in favor of the privilege. Lambert v. Carneghi
(App. 1 Dist. 2008) 70 Cal.Rptr.3d 626, 158 Cal.App.4th 1120, review denied. Torts  122

No broad exception exists to the litigation privilege for any party who did not participate in the underlying
litigation. People ex rel. Gallegos v. Pacific Lumber Co.(App. 1 Dist. 2008) 70 Cal.Rptr.3d 501, 158
Cal.App.4th 950, as modified, review denied. Torts  122

The litigation privilege does not operate as a limitation on the scope of the anti-SLAPP (strategic lawsuit
against public participation) statute. Garretson v. Post (App. 4 Dist. 2007) 68 Cal.Rptr.3d 230, 156 Cal.App.4th
1508, review denied. Pleading  358; Torts  437

Courts broadly construe the statutory litigation privilege to protect a litigant's right to access to the courts
without fearing subsequent, harassing derivative tort actions. Rohde v. Wolf (App. 2 Dist. 2007) 64 Cal.Rptr.3d
348, 154 Cal.App.4th 28. Torts  122

As a general rule, the litigation privilege applies only to communicative acts and does not privilege tortious
courses of conduct. Action Apartment Ass'n, Inc. v. City of Santa Monica (2007) 63 Cal.Rptr.3d 398, 41
Cal.4th 1232, 163 P.3d 89, on remand 2007 WL 3245442, unpublished. Torts  122

A threshold issue in determining if the litigation privilege applies is whether the alleged injury arises from a
communicative act or noncommunicative conduct; the distinction hinges on the gravamen of the action, and the
key in determining whether the privilege applies is whether the injury allegedly resulted from an act that was
communicative in its essential nature. Action Apartment Ass'n, Inc. v. City of Santa Monica (2007) 63
Cal.Rptr.3d 398, 41 Cal.4th 1232, 163 P.3d 89, on remand 2007 WL 3245442, unpublished. Torts  122

The litigation privilege applies to any communication (1) made in judicial or quasi-judicial proceedings, (2) by



litigants or other participants authorized by law, (3) to achieve the objects of the litigation, and (4) that have
some connection or logical relation to the action. Action Apartment Ass'n, Inc. v. City of Santa Monica (2007)
63 Cal.Rptr.3d 398, 41 Cal.4th 1232, 163 P.3d 89, on remand 2007 WL 3245442, unpublished. Torts  122

Both the anti-SLAPP (strategic lawsuit against public participation) statute and the Civil Code section defining
privileged publication or broadcast are construed broadly, to protect the right of litigants to the utmost freedom
of access to the courts without the fear of being harassed subsequently by derivative tort actions. Contemporary
Services Corp. v. Staff Pro Inc.(App. 4 Dist. 2007) 61 Cal.Rptr.3d 434, 152 Cal.App.4th 1043. Pleading 
358; Torts  122; Torts  437

To further its purposes, the statutory litigation privilege has been broadly applied. Jacob B. v. County of Shasta
(2007) 56 Cal.Rptr.3d 477, 40 Cal.4th 948, 154 P.3d 1003. Torts  122

The litigation privilege is broadly applied and doubts are resolved in favor of the privilege. Ramalingam v.
Thompson (App. 6 Dist. 2007) 60 Cal.Rptr.3d 11, 151 Cal.App.4th 491, modified on denial of rehearing. Torts

 122

A communication to an official agency which is designed to prompt action is deemed part of an official
proceeding for purposes of statutory litigation privilege. Ghafur v. Bernstein (App. 1 Dist. 2005) 32 Cal.Rptr.3d
626, 131 Cal.App.4th 1230. Libel And Slander  36

The Civil Code privilege for publication or broadcast in a legislative proceeding, judicial proceeding, or any
official proceeding authorized by law applies to any communication, whether or not it amounts to a publication,
and all torts except malicious prosecution. Wang v. Hartunian (App. 2 Dist. 2003) 3 Cal.Rptr.3d 909, 111
Cal.App.4th 744, review denied. Torts  122

The litigation privilege applies to any communication: (1) made in judicial or quasi-judicial proceedings; (2) by
litigants or other participants authorized by law; (3) to achieve the objects of the litigation; and (4) that have
some connection or logical relation to the action. Olszewski v. Scripps Health (2003) 135 Cal.Rptr.2d 1, 30
Cal.4th 798, 69 P.3d 927. Torts  122

As a general rule, the litigation privilege applies only to communicative acts and does not privilege tortious
courses of conduct. Olszewski v. Scripps Health (2003) 135 Cal.Rptr.2d 1, 30 Cal.4th 798, 69 P.3d 927. Torts

 122

Statute known in pertinent part as the litigation privilege provides that a privileged publication or broadcast is
one made in any (1) legislative proceeding, (2) judicial proceeding, (3) other official proceeding authorized by
law, or (4) in the initiation or course of any other proceeding authorized by law and reviewable by writ of
mandate. Drum v. Bleau, Fox & Associates (App. 2 Dist. 2003) 132 Cal.Rptr.2d 602, 107 Cal.App.4th 1009.
Pleading  358

The "litigation privilege" statute applies to any communication (1) made in judicial or quasi-judicial
proceedings; (2) by litigants or other participants authorized by law; (3) to achieve the objects of the litigation;
and (4) which have some connection or logical relation to the action. Drum v. Bleau, Fox & Associates (App. 2
Dist. 2003) 132 Cal.Rptr.2d 602, 107 Cal.App.4th 1009. Process  168

Absolute privilege from defamation and false light liability afforded by statute to an "official proceeding
authorized by law" applies only to statements made in the context of governmental proceedings, i.e.,
proceedings involving the government, an agency or official thereof, or quasi-judicial proceedings otherwise
reviewable by writ of mandate. Eisenberg v. Alameda Newspapers, Inc.(App. 1 Dist. 1999) 88 Cal.Rptr.2d 802,
74 Cal.App.4th 1359, rehearing denied, review denied. Libel And Slander  36; Torts  359

Purpose of absolute privilege accorded defamatory publications made in course of a judicial proceeding is a
allow free access to the courts and should be liberally construed. Long v. Pinto (App. 4 Dist. 1981) 179
Cal.Rptr. 182, 126 Cal.App.3d 946. Libel And Slander  38(1)



California's litigation privilege did not apply to attorney disciplinary proceedings. Canatella v. Stovitz, C.A.9
(Cal.)2006, 213 Fed.Appx. 515, 2006 WL 3500000, Unreported, certiorari denied 128 S.Ct. 67, 169 L.Ed.2d 17.
Attorney And Client  46

4.  —  —  Terms and phrases, construction and application

As used in California statute setting forth the reporter's privilege, term "public" means "governmental," as
opposed to private action; "official" signifies formal, as opposed to informal governmental proceedings. Crane
v. Arizona Republic, C.A.9 (Cal.)1992, 972 F.2d 1511. Libel And Slander  49

Statements made about city manager to effect that he would stoop to any form of action in his power to stay in
office, that he was assuming position of city dictator and that he had engaged in malicious character
assassination of city council were not defamatory. Scott v. McDonnell Douglas Corp.(App. 2 Dist. 1974) 112
Cal.Rptr. 609, 37 Cal.App.3d 277. Libel And Slander  10(3)

Phrase "in any other official proceeding authorized by law," within this section encompasses those proceedings
which resemble judicial and legislative proceedings, such as transactions of administrative boards and
quasi-judicial and quasi-legislative proceedings. Ascherman v. Natanson (App. 1 Dist. 1972) 100 Cal.Rptr. 656,
23 Cal.App.3d 861.

Where alleged statements made by defendant, sued for slander, could have two meanings, one of which was
defamatory and the other harmless, the words and insinuations of defendant must be judged by natural and
probable effect upon mind of average reader of newspaper article written by reporter to whom defendant made
statements. Stoneking v. Briggs (App. 1 Dist. 1967) 62 Cal.Rptr. 249, 254 Cal.App.2d 563. Libel And Slander

 19

In an action for libel, the question of the meaning of language used is in the first instance for the court, and if
such meaning is not ambiguous it is the duty of the court to decide whether it was privileged. Lyon v.
Fairweather (App. 1 Dist. 1923) 63 Cal.App. 194, 218 P. 477. Libel And Slander  123(8)

5. Construction with federal law

California's statutory litigation privilege does not apply to bar an action brought under the ADA. Pardi v. Kaiser
Foundation Hospitals, C.A.9 (Cal.)2004, 389 F.3d 840. Civil Rights  1373

California's state litigation privilege did not bar federal retaliation claims brought pursuant to the ADA by
respiratory practitioner against employer, stemming from employer's alleged conduct of reporting practitioner's
termination of employment to respiratory care board and participating in the board's official investigation into
the practitioner's case. Pardi v. Kaiser Foundation Hospitals, C.A.9 (Cal.)2004, 389 F.3d 840. Civil Rights 
1527; Health  266

California's litigation privilege, granting immunity from tort liability for communications made in judicial
proceeding or other official proceeding authorized by law, does not apply to federal causes of action, including
Fair Debt Collection Practices Act (FDCPA) claims. Oei v. N. Star Capital Acquisitions, LLC, C.D.Cal.2006,
486 F.Supp.2d 1089. Antitrust And Trade Regulation  296

Even if rule required application of state privilege law when state law supplied rule of decision with respect to
element of claim, rather than with respect to claim itself, state law did not supply rule of decision with respect
to defamation element of § 1983 defamation-plus claim, even though it was necessary to look to state law to
determine whether requisite defamation occurred, inasmuch as court was simply absorbing state defamation law
and applying that law as a matter of federal common law; therefore, state privilege law did not apply to claim.
Crowe v. County of San Diego, S.D.Cal.2003, 242 F.Supp.2d 740. Federal Courts  416

6. Construction with other laws

Where California's Rosenthal Fair Debt Collection Practices Act and the litigation privilege conflict, then the
Rosenthal Act, as the more specific statute, prevails over the more general litigation privilege. Johnson v. JP



Morgan Chase Bank DBA Chase Manhattan, E.D.Cal.2008, 536 F.Supp.2d 1207. Antitrust And Trade
Regulation  214; Statutes  223.4

California litigation privilege, protecting publication or broadcast from disclosure if made in any legislative,
judicial, or any other official proceeding authorized by law, does not apply to provisions of California's
Rosenthal Fair Debt Collection Practices Act. Butler v. Resurgence Financial, LLC, C.D.Cal.2007, 521
F.Supp.2d 1093. Antitrust And Trade Regulation  296

Under California law, as predicted by the district court, conduct of social workers in conducting child
protection investigation and removing children from parental home did not come within statutory litigation
privilege; statute governing circumstances under which public employees are and are not afforded immunity
from liability for their conduct applied "notwithstanding any other provision of law." Parkes v. County of San
Diego, S.D.Cal.2004, 345 F.Supp.2d 1071. Infants  17

Magazine journalist's report that newspaper publisher "dropped" its request for temporary restraining order
against a former editor was absolutely privileged as a fair report of a statement made in an official judicial
proceeding, and thus did not support trial court's lifting of the ban on discovery while anti-strategic lawsuit
against public participation (SLAPP) motion was pending in publisher's libel action to permit discovery into
whether journalist acted with malice in her reporting, even though journalist omitted the fact that publisher was
forced to dismiss complaint because it lost standing when the allegedly threatened employee left its employ.
Paterno v. Superior Court (App. 4 Dist. 2008) 78 Cal.Rptr.3d 244, 163 Cal.App.4th 1342. Pretrial Procedure

 25

Real property vendor's protected activity, under the anti-SLAPP (strategic lawsuit against public participation)
statute, that came within the litigation privilege was absolutely privileged and, thus, could not give rise to
liability for intentional interference with prospective economic advantage or for any other tort except malicious
prosecution. Salma v. Capon (App. 1 Dist. 2008) 74 Cal.Rptr.3d 873, 161 Cal.App.4th 1275. Pleading 
358; Torts  122; Torts  241

To the extent that a cause of action is created by a state statute, the litigation privilege does not preempt it. 1100
Park Lane Associates v. Feldman (App. 1 Dist. 2008) 74 Cal.Rptr.3d 1, 160 Cal.App.4th 1467. Torts  122

The litigation privilege is relevant to the analysis under the anti-strategic lawsuit against public participation
(anti-SLAPP) statute in that it may present a substantive defense a plaintiff must overcome to demonstrate a
probability of prevailing. 1100 Park Lane Associates v. Feldman (App. 1 Dist. 2008) 74 Cal.Rptr.3d 1, 160
Cal.App.4th 1467. Pleading  358

The scope of the protections afforded to litigation-related communications under the anti-strategic lawsuit
against public participation (anti-SLAPP) statute and that afforded by the litigation privilege are not identical.
1100 Park Lane Associates v. Feldman (App. 1 Dist. 2008) 74 Cal.Rptr.3d 1, 160 Cal.App.4th 1467. Pleading

 358; Torts  437

The range of statements or writings "made in connection with an issue under consideration or review by a
legislative, executive, or judicial body, or any other official proceeding authorized by law," which are protected
activity under anti-strategic lawsuit against public participation (anti-SLAPP) statute, is not coextensive with
the range of statements protected by the litigation privilege. Neville v. Chudacoff (App. 2 Dist. 2008) 73
Cal.Rptr.3d 383, 160 Cal.App.4th 1255, review denied. Pleading  358; Torts  437

There is no exception to the litigation privilege for enforcement actions brought by governmental entities under
the Unfair Competition Law (UCL). People ex rel. Gallegos v. Pacific Lumber Co.(App. 1 Dist. 2008) 70
Cal.Rptr.3d 501, 158 Cal.App.4th 950, as modified, review denied. Antitrust And Trade Regulation  296

The fact that the litigation privilege may apply does not necessarily mean the anti-SLAPP (strategic lawsuit
against public participation) statute applies. Garretson v. Post (App. 4 Dist. 2007) 68 Cal.Rptr.3d 230, 156
Cal.App.4th 1508, review denied. Pleading  358; Torts  437



The issue whether a defendant's conduct is protected by the litigation privilege is irrelevant to the determination
of whether the defendant has satisfied his burden, when moving to strike under the anti-SLAPP (strategic
lawsuit against public participation) statute, to show that his complained-of conduct was in furtherance of the
right to petition. Birkner v. Lam (App. 1 Dist. 2007) 67 Cal.Rptr.3d 190, 156 Cal.App.4th 275. Pleading 
358

Qualified immunity and exception to litigation privilege provided in Child Abuse and Neglect Reporting Act
provision permitting recovery of damages for false voluntary reports of child abuse was limited to reports by
third parties, not reports by victims, since Act was designed to protect child victims, and 17-year-old patient's
allegedly false reports to police of physical therapist's inappropriate touching of her were absolutely immune
from therapist's lawsuit. Chabak v. Monroy (App. 5 Dist. 2007) 65 Cal.Rptr.3d 641, 154 Cal.App.4th 1502.
Infants  13.5(2)

The anti-SLAPP (strategic lawsuit against public participation) statute and the litigation privilege are
coextensive, and if the statute applies then protection under the litigation privilege is congruent; conversely, if
the defendant's statements and communications do not qualify for protection under the anti-SLAPP (strategic
lawsuit against public participation) statute, the litigation privilege is similarly inapplicable. Department of Fair
Employment & Housing v. 1105 Alta Loma Road Apartments, LLC (App. 2 Dist. 2007) 65 Cal.Rptr.3d 469,
154 Cal.App.4th 1273. Pleading  358; Torts  122; Torts  437

The statutory litigation privilege is relevant to the second step in the anti-SLAPP (strategic lawsuit against
public participation) statute analysis in that it may present a substantive defense the plaintiff must overcome to
demonstrate a probability of prevailing. Rohde v. Wolf (App. 2 Dist. 2007) 64 Cal.Rptr.3d 348, 154
Cal.App.4th 28. Pleading  358

Attorney's voice mail message to listing agent for decedent's real property, accusing agent of conspiring with
beneficiary to defraud attorney's client, another beneficiary, and threatening to take "appropriate action," was
made in connection with litigation and thus fell within the anti-SLAPP (strategic lawsuit against public
participation) statute; beneficiaries disputed distribution of decedent's assets, beneficiary had threatened
lawsuit, parties agreed to sell property, and during attempted sale beneficiary had allegedly instructed agent to
exclude attorney and other beneficiary from access to relevant documents. Rohde v. Wolf (App. 2 Dist. 2007)
64 Cal.Rptr.3d 348, 154 Cal.App.4th 28. Pleading  358; Torts  437

Just as communications preparatory to or in anticipation of the bringing of an action or other official proceeding
are within the protection of the statutory litigation privilege, such statements are equally entitled to the benefits
of the anti-SLAPP (strategic lawsuit against public participation) statute. Rohde v. Wolf (App. 2 Dist. 2007) 64
Cal.Rptr.3d 348, 154 Cal.App.4th 28. Pleading  358; Torts  437

City's "tenant harassment" ordinance provision, authorizing a suit based on a landlord's "serving any notice to
quit or other eviction notice" without a reasonable factual or legal basis, was preempted by the statutory
litigation privilege to the extent it prohibited, criminalized, and established penalties for eviction notices where
litigation was contemplated in good faith and under serious consideration. Action Apartment Ass'n, Inc. v. City
of Santa Monica (2007) 63 Cal.Rptr.3d 398, 41 Cal.4th 1232, 163 P.3d 89, on remand 2007 WL 3245442,
unpublished. Landlord And Tenant  278.18; Municipal Corporations  592(1)

State Bar discipline of attorneys who engage in solicitation and enforcement of the antisolicitation statute is
excepted from the litigation privilege. Action Apartment Ass'n, Inc. v. City of Santa Monica (2007) 63
Cal.Rptr.3d 398, 41 Cal.4th 1232, 163 P.3d 89, on remand 2007 WL 3245442, unpublished. Attorney And
Client  46

City's "tenant harassment" ordinance provision authorizing civil and criminal actions against landlord for
bringing "an action to recover possession of a rental housing unit based upon facts which the landlord had no
reasonable cause to believe to be true or upon a legal theory which is untenable under the facts known to the
landlord" was preempted by the statutory litigation privilege; ordinance was inimical to important purpose of
privilege of affording litigants and witnesses utmost freedom of access to courts. Action Apartment Ass'n, Inc.



v. City of Santa Monica (2007) 63 Cal.Rptr.3d 398, 41 Cal.4th 1232, 163 P.3d 89, on remand 2007 WL
3245442, unpublished. Landlord And Tenant  278.17(2); Landlord And Tenant  278.18; Municipal
Corporations  592(1)

County employee failed to demonstrate a probability of prevailing on the merits of her retaliation lawsuit
against her supervisors, and her lawsuit was thus subject to a motion to strike under the anti-SLAPP (strategic
lawsuit against public participation) statute, inasmuch as employee's claim was barred by the litigation
privilege; the gravamen of employee's cause of action was an investigation and report undertaken by defendants
that ensued in connection with employee's discovery requests for the pending litigation, and such investigation
and report were communicative acts that triggered the litigation privilege. Gallanis-Politis v. Medina (App. 2
Dist. 2007) 61 Cal.Rptr.3d 701, 152 Cal.App.4th 600. Pleading  358

Even assuming statements, as set forth in the context of an e-mail providing an update of the status of litigation,
were not privileged under Civil Code, none of them was sufficient to support a defamation cause of action by
provider of event staffing and audience management services against competitor, as was required to defeat
special motion under anti-SLAPP (strategic lawsuit against public participation) statute to strike defamation
complaint; president's comment that competitor was awarded sanctions for discovery abuses by provider and its
involvement in theft of competitor's internal documents was true, as was statement about evidentiary sanctions
and monetary sanctions in the form of requiring provider to pay competitor reasonable attorney fees and costs.
Contemporary Services Corp. v. Staff Pro Inc.(App. 4 Dist. 2007) 61 Cal.Rptr.3d 434, 152 Cal.App.4th 1043.
Pleading  358

Although some forms of illegal litigation-related activity may be privileged under litigation privilege, that
activity is not necessarily protected by anti-SLAPP (strategic lawsuit against public participation statute);
privilege and statute serve different purposes, as privilege is statutory means to guarantee access to judicial
process, but anti-SLAPP statute is designed to protect valid exercise of constitutional rights of free speech and
petition from abuse of the judicial process. Flatley v. Mauro (2006) 46 Cal.Rptr.3d 606, 39 Cal.4th 299, 139
P.3d 2. Pleading  358; Torts  122; Torts  437

Just as communications preparatory to or in anticipation of the bringing of an action or other official proceeding
are within the protection of the litigation privilege, such statements are equally entitled to the benefits of the
anti-SLAPP (strategic lawsuit against public participation) statute. A.F. Brown Elec. Contractor, Inc. v. Rhino
Elec. Supply, Inc.(App. 4 Dist. 2006) 41 Cal.Rptr.3d 1, 137 Cal.App.4th 1118, as modified, rehearing denied,
review denied. Pleading  358; Torts  437

Provisions in anti-SLAPP (strategic lawsuit against public participation) statute concerning official proceedings
authorized by law are coextensive with the litigation privilege. A.F. Brown Elec. Contractor, Inc. v. Rhino Elec.
Supply, Inc.(App. 4 Dist. 2006) 41 Cal.Rptr.3d 1, 137 Cal.App.4th 1118, as modified, rehearing denied, review
denied. Pleading  358; Torts  437

Statute imposing liability upon voluntary reporters for knowingly filing false reports of child abuse overrides
the litigation privilege in defamation statute. Siam v. Kizilbash (App. 6 Dist. 2005) 31 Cal.Rptr.3d 368, 130
Cal.App.4th 1563. Infants  13.5(2)

Psychiatrist's disclosure of personal medical information regarding employee to employer was not privileged
under general privilege of communication between two interested parties, as that privilege was superseded by
Confidentiality of Medical Information Act. Pettus v. Cole (App. 1 Dist. 1996) 57 Cal.Rptr.2d 46, 49
Cal.App.4th 402, modified on denial of rehearing, review denied. Health  642

More specific privileges established by Confidentiality of Medical Information Act supersede general privilege
of communication between two interested parties, where communication involves disclosure of employee's
medical information by health care provider to employer. Pettus v. Cole (App. 1 Dist. 1996) 57 Cal.Rptr.2d 46,
49 Cal.App.4th 402, modified on denial of rehearing, review denied. Health  642

6.5. Preemption



Federal claims under Racketeer Influenced and Corrupt Organizations Act (RICO) and Fair Debt Collection
Practices Act (FDCPA) preempted state litigation privilege asserted against claims under California's Unfair
Competition Law (UCL). Johnson v. JP Morgan Chase Bank DBA Chase Manhattan, E.D.Cal.2008, 536
F.Supp.2d 1207. Antitrust And Trade Regulation  132; Racketeer Influenced And Corrupt Organizations

 64; States  18.15

7. Common law origin

Provision of Civil Code under which any publication or broadcast made in the course of a judicial proceeding is
privileged stems from the common law's defense to defamation actions for statements made in judicial
proceedings. O'Keefe v. Kompa (App. 4 Dist. 2000) 100 Cal.Rptr.2d 602, 84 Cal.App.4th 130. Torts  122

8. Purpose

Principal purpose of privilege for communication made in judicial proceeding under California law is to afford
litigants and witnesses utmost freedom of access to courts without fear of being harassed subsequently by
derivative tort actions. Rodriguez v. Panayiotou, C.A.9 (Cal.)2002, 314 F.3d 979. Libel And Slander  38(1)

The principal purpose of the litigation privilege is to afford litigants and witnesses the utmost freedom of access
to the courts without fear of being harassed subsequently by derivative tort actions. People ex rel. Gallegos v.
Pacific Lumber Co.(App. 1 Dist. 2008) 70 Cal.Rptr.3d 501, 158 Cal.App.4th 950, as modified, review denied.
Torts  122

In immunizing participants from liability for torts arising from communications made during judicial
proceedings, the litigation privilege places upon litigants the burden of exposing during trial the bias of
witnesses and the falsity of evidence, thereby enhancing the finality of judgments and avoiding an unending
roundelay of litigation, an evil far worse than an occasional unfair result. Action Apartment Ass'n, Inc. v. City
of Santa Monica (2007) 63 Cal.Rptr.3d 398, 41 Cal.4th 1232, 163 P.3d 89, on remand 2007 WL 3245442,
unpublished. Torts  122

The principal purpose of the litigation privilege is to afford litigants and witnesses the utmost freedom of access
to the courts without fear of being harassed subsequently by derivative tort actions. Ramalingam v. Thompson
(App. 6 Dist. 2007) 60 Cal.Rptr.3d 11, 151 Cal.App.4th 491, modified on denial of rehearing. Torts  122

The principal purpose of the litigation privilege is to afford litigants and witnesses the utmost freedom of access
to the courts without fear of being harassed subsequently by derivative tort actions. Flatley v. Mauro (2006) 46
Cal.Rptr.3d 606, 39 Cal.4th 299, 139 P.3d 2. Torts  122

The policy underlying the official-proceeding privilege is to assure utmost freedom of communication between
citizens and public authorities whose responsibility it is to investigate and remedy wrongdoing. Brown v.
Department of Corrections (App. 3 Dist. 2005) 33 Cal.Rptr.3d 754, 132 Cal.App.4th 520, review denied. Torts

 122

Judicial immunity is a principle of common law which is necessary for the welfare of the state and the peace
and happiness of society. Regan v. Price (App. 3 Dist. 2005) 33 Cal.Rptr.3d 130, 131 Cal.App.4th 1491, review
denied. Judges  36

The official proceedings absolute privilege applicable to a communication concerning possible wrongdoing,
serves the important public interest of securing open channels of communications between citizens and law
enforcement personnel and other public officials charged with investigating and remedying wrongdoing.
Mulder v. Pilot Air Freight (2004) 7 Cal.Rptr.3d 828, 32 Cal.4th 34, 32 Cal.4th 384, 81 P.3d 264. Torts 
122

The absolute privilege for statements made in connection with official proceedings serves the important public
policy of assuring free access to the courts and other official proceedings, and is intended to assure utmost
freedom of communication between citizens and public authorities whose responsibility is to investigate and



remedy wrongdoing. Hagberg v. California Federal Bank FSB (2004) 7 Cal.Rptr.3d 803, 32 Cal.4th 39, 32
Cal.4th 350, 81 P.3d 244. Libel And Slander  36

Statutory litigation privilege is absolute in nature and its principal purpose is to afford litigants and witnesses
the utmost freedom of access to the courts without fear of being harassed subsequently by derivative tort
actions. Olszewski v. Scripps Health (2003) 135 Cal.Rptr.2d 1, 30 Cal.4th 798, 69 P.3d 927. Torts  122

The purpose of the litigation privilege is to afford litigants free access to the courts without the threat of, and
harassment by, derivative litigation. Drum v. Bleau, Fox & Associates (App. 2 Dist. 2003) 132 Cal.Rptr.2d 602,
107 Cal.App.4th 1009. Torts  122

Attorney's breach of parties' confidentiality agreement by filing opposing declarations revealing a mediator's
evaluation of the arbitration claims after opposing party brought proceeding to confirm the arbitration award
was not covered by litigation privilege, nor were there any exceptions to the confidentiality of mediation
communications or to the statutory limits on the content of mediators' reports, and thus, attorney was entitled to
maintain suit for breach of parties' confidentiality agreement. Paul v. Friedman (App. 2 Dist. 2002) 117
Cal.Rptr.2d 82, 95 Cal.App.4th 853, rehearing denied, review denied. Alternative Dispute Resolution  382;
Alternative Dispute Resolution  462

One of the policies furthered by provision of Civil Code under which any publication or broadcast made in the
course of a judicial proceeding is privileged is freedom of access to the courts without fear of being harassed
subsequently by derivative tort actions. O'Keefe v. Kompa (App. 4 Dist. 2000) 100 Cal.Rptr.2d 602, 84
Cal.App.4th 130. Torts  122

The purposes of the litigation privilege are to promote access to the courts without the fear of subsequent
harassment by derivative tort actions and to avoid an unending roundelay of litigation derived from prior
litigation. Sacramento Brewing Co. v. Desmond, Miller & Desmond (App. 3 Dist. 1999) 89 Cal.Rptr.2d 760, 75
Cal.App.4th 1082. Libel And Slander  38(1); Torts  122

Purpose of litigation privilege accorded to statements made in course of judicial proceedings is to afford
litigants and witnesses utmost freedom of access to courts without fear of being harassed subsequently by
derivative tort actions. Aronson v. Kinsella (App. 4 Dist. 1997) 68 Cal.Rptr.2d 305, 58 Cal.App.4th 254,
rehearing denied, review denied. Torts  122

Litigation privilege barring subsequent derivative actions based on statements of witnesses, attorneys or parties
during litigation, is intended to encourage parties to feel free to exercise their fundamental right of resort to the
courts for assistance in resolution of their disputes, without being chilled from exercising such right by fear that
they may subsequently be sued in a derivative tort action arising out of something said or done in the context of
the litigation. Edwards v. Centex Real Estate Corp.(App. 1 Dist. 1997) 61 Cal.Rptr.2d 518, 53 Cal.App.4th 15,
rehearing denied, review denied. Torts  122

Among purposes of litigation privilege barring subsequent derivative actions based on statements of witnesses,
attorneys or parties during litigation, is that of promoting effectiveness of judicial proceedings by encouraging
open channels of communication and the presentation of evidence in judicial proceedings, on rationale that
paths which lead to ascertainment of truth should be left as free and unobstructed as possible. Edwards v.
Centex Real Estate Corp.(App. 1 Dist. 1997) 61 Cal.Rptr.2d 518, 53 Cal.App.4th 15, rehearing denied, review
denied. Torts  122

One policy behind litigation privilege barring subsequent derivative actions based on statements of witnesses,
attorneys or parties during litigation, is that of promoting effectiveness of judicial proceedings by encouraging
attorneys to zealously protect their clients' interests; thus, privilege is extended to attorneys to protect them
from fear of subsequent derivative actions based on communications made in context of judicial proceedings.
Edwards v. Centex Real Estate Corp.(App. 1 Dist. 1997) 61 Cal.Rptr.2d 518, 53 Cal.App.4th 15, rehearing
denied, review denied. Torts  122

In barring subsequent derivative actions based on statements of witnesses, attorneys or parties during litigation,



litigation privilege is intended to force litigants to utilize available discovery apparatus to uncover the truth
prior to final judgment. Edwards v. Centex Real Estate Corp.(App. 1 Dist. 1997) 61 Cal.Rptr.2d 518, 53
Cal.App.4th 15, rehearing denied, review denied. Torts  122

Principal purpose of litigation privilege is to afford the utmost freedom of access to the courts without fear of
being subsequently harassed by derivative tort actions. Rothman v. Jackson (App. 2 Dist. 1996) 57 Cal.Rptr.2d
284, 49 Cal.App.4th 1134, rehearing denied, review denied. Torts  122

Purpose of codified litigation privilege is to afford litigants and witnesses the utmost freedom of access to
courts without fear of subsequent harassment by derivative tort actions, and to promote effectiveness of judicial
proceedings by encouraging open channels of communication and presentation of evidence in judicial
proceedings. Pettus v. Cole (App. 1 Dist. 1996) 57 Cal.Rptr.2d 46, 49 Cal.App.4th 402, modified on denial of
rehearing, review denied. Torts  122

Codified litigation privilege was intended to promote accessibility and viability of judicial system. Pettus v.
Cole (App. 1 Dist. 1996) 57 Cal.Rptr.2d 46, 49 Cal.App.4th 402, modified on denial of rehearing, review
denied. Torts  122

Principal purpose of statute creating privilege for broadcasts and publications made in any legislative, judicial,
or other official proceeding authorized by law is to afford litigants the utmost freedom of access to the courts
without fear of being harassed subsequently by derivative tort actions. Dove Audio, Inc. v. Rosenfeld, Meyer &
Susman (App. 2 Dist. 1996) 54 Cal.Rptr.2d 830, 47 Cal.App.4th 777, review denied. Libel And Slander  36

Statutory litigation privilege furthers policy of affording litigants and witnesses unimpeded access to courts
without fear of harassment from derivative tort suits, as assumption is that external threat of liability will
undermine free communication so essential to effective administration of justice, and privilege limits civil
liability stemming from protected communication by precluding use of such communication as basis for any
tort action, save malicious prosecution. Stacy & Witbeck, Inc. v. City and County of San Francisco (App. 1
Dist. 1996) 54 Cal.Rptr.2d 530, 47 Cal.App.4th 1, review denied. Torts  122

Privilege accorded to statements which are made in course of judicial proceedings is designed to afford litigants
and witnesses the utmost freedom of access to courts without fear of being harassed subsequently by derivative
tort actions, to encourage attorneys to zealously protect their clients' interest, and to enhance finality of
judgments. Silberg v. Anderson (1990) 266 Cal.Rptr. 638, 50 Cal.3d 205, 786 P.2d 365, as modified. Torts 
122

Purpose of this section governing privileged Communications is to allow free and open access to those tribunals
charged with controlling unethical or illegal activity. Long v. Pinto (App. 4 Dist. 1981) 179 Cal.Rptr. 182, 126
Cal.App.3d 946. Libel And Slander  34

Doctrine of privileged communications rests on public policy, one purpose being to promote the unfettered
administration of justice even though as an incidental result it may in some instances provide an immunity to
the evil-disposed and malignant slanderer. Long v. Pinto (App. 4 Dist. 1981) 179 Cal.Rptr. 182, 126
Cal.App.3d 946. Libel And Slander  34

Purpose of this section making publication of communication made in judicial proceeding a privileged
communication is to afford litigants utmost freedom of access to courts in order to secure and defend their
rights, and to protect attorneys during course of representation of their clients. Lerette v. Dean Witter
Organization, Inc.(App. 2 Dist. 1976) 131 Cal.Rptr. 592, 60 Cal.App.3d 573. Libel And Slander  38(1)

Purpose of this section granting absolute privilege to statements made in judicial proceedings is to afford
litigants freedom of access to courts to secure and defend their rights without fear of being harassed by actions
for defamation and to promote unfettered administration of justice. Bradley v. Hartford Acc. & Indem.
Co.(App. 1 Dist. 1973) 106 Cal.Rptr. 718, 30 Cal.App.3d 818. Libel And Slander  38(1)



9. Scope

California's litigation privilege protects communications: made in judicial or quasi-judicial proceedings; by
litigants or other participants authorized by law; to achieve the objects of the litigation; and that have some
connection or logical relation to the action. Moore v. Brewster, C.A.9 (Cal.)1996, 96 F.3d 1240, certiorari
denied 117 S.Ct. 963, 519 U.S. 1118, 136 L.Ed.2d 848. Torts  122

Although originally enacted with reference to defamation, California statutory litigation privilege is applicable
to any communication, whether or not it amounts to publication, and all torts except malicious prosecution.
Kimes v. Stone, C.A.9 (Cal.)1996, 84 F.3d 1121. Malicious Prosecution  40; Torts  122

Absolute privilege granted by California statute for any publication or broadcast made in any judicial
proceeding applies only to communicative acts, not noncommunicative conduct. Flores v. Emerich & Fike,
E.D.Cal.2006, 416 F.Supp.2d 885, reconsideration denied in part 2006 WL 2536615. Torts  122

Protection afforded by California libel law extends to corporations as well as to individuals; corporation may
recover for defamatory statements having a tendency to directly affect property or occasion it pecuniary injury.
Trans World Accounts, Inc. v. Associated Press, N.D.Cal.1977, 425 F.Supp. 814. Libel And Slander  9(1);
Libel And Slander  73

Although originally designed to limit an individual's potential liability for defamation, the litigation privilege
has since been extended to apply to other torts. 1100 Park Lane Associates v. Feldman (App. 1 Dist. 2008) 74
Cal.Rptr.3d 1, 160 Cal.App.4th 1467. Torts  122

Lumber companies' communications of allegedly false environmental impact data to California Department of
Forestry (CDF) during California Environmental Quality Act (CEQA) administrative review establishing rate of
timber harvesting fell within scope of litigation privilege, barring action against companies under Unfair
Competition Law (UCL). People ex rel. Gallegos v. Pacific Lumber Co.(App. 1 Dist. 2008) 70 Cal.Rptr.3d 501,
158 Cal.App.4th 950, as modified, review denied. Antitrust And Trade Regulation  296

The litigation privilege is not limited to statements made during a trial or other proceedings, but may extend to
steps taken prior thereto, or afterwards. People ex rel. Gallegos v. Pacific Lumber Co.(App. 1 Dist. 2008) 70
Cal.Rptr.3d 501, 158 Cal.App.4th 950, as modified, review denied. Torts  122

The litigation privilege does not extend to persons who attempt to profit from hollow threats of litigation.
Action Apartment Ass'n, Inc. v. City of Santa Monica (2007) 63 Cal.Rptr.3d 398, 41 Cal.4th 1232, 163 P.3d 89,
on remand 2007 WL 3245442, unpublished. Torts  122

The litigation privilege extends to claims brought by parties not involved in the underlying litigation, including
government entities. Action Apartment Ass'n, Inc. v. City of Santa Monica (2007) 63 Cal.Rptr.3d 398, 41
Cal.4th 1232, 163 P.3d 89, on remand 2007 WL 3245442, unpublished. Action  12; Torts  122

The litigation privilege does not extend to actions for malicious prosecution. Action Apartment Ass'n, Inc. v.
City of Santa Monica (2007) 63 Cal.Rptr.3d 398, 41 Cal.4th 1232, 163 P.3d 89, on remand 2007 WL 3245442,
unpublished. Malicious Prosecution  40

The litigation privilege is not limited to statements made during a trial or other proceedings, but may extend to
steps taken prior thereto, or afterwards. Action Apartment Ass'n, Inc. v. City of Santa Monica (2007) 63
Cal.Rptr.3d 398, 41 Cal.4th 1232, 163 P.3d 89, on remand 2007 WL 3245442, unpublished. Torts  122

The litigation privilege extends to any publication that is required or permitted by law in the course of a judicial
proceeding to achieve the objects of the litigation, even though the publication is made outside the courtroom
and no function of the court or its officers is invoked. A.F. Brown Elec. Contractor, Inc. v. Rhino Elec. Supply,
Inc.(App. 4 Dist. 2006) 41 Cal.Rptr.3d 1, 137 Cal.App.4th 1118, as modified, rehearing denied, review denied.
Libel And Slander  38(1); Torts  122

Statutory official-proceeding privilege gives all persons the right to report crimes to the police, the local



prosecutor, or an appropriate regulatory agency, even if the report is made in bad faith. Brown v. Department of
Corrections (App. 3 Dist. 2005) 33 Cal.Rptr.3d 754, 132 Cal.App.4th 520, review denied. Torts  122

The privilege of judicial immunity can be overcome only when the actions are not taken in the judge's judicial
capacity, or when the actions, though judicial in nature, are taken in the complete absence of all jurisdiction.
Regan v. Price (App. 3 Dist. 2005) 33 Cal.Rptr.3d 130, 131 Cal.App.4th 1491, review denied. Judges  36

The scope of the common interest privilege is not capable of precise or categorical definition, and its
application in a particular case depends upon an evaluation of the competing interests which defamation law
and the privilege are designed to serve. Kashian v. Harriman (App. 5 Dist. 2002) 120 Cal.Rptr.2d 576, 98
Cal.App.4th 892. Libel And Slander  45(1)

The absolute litigation privilege bars derivative tort actions and applies to all torts other than malicious
prosecution, including fraud, negligence and negligent misrepresentation. Kuehn v. Kuehn (App. 2 Dist. 2000)
102 Cal.Rptr.2d 743, 85 Cal.App.4th 824. Fraud  36; Negligence  500; Torts  122

Civil Code bars virtually all tort actions based on any publication or broadcast made in the course of a judicial
proceeding. O'Keefe v. Kompa (App. 4 Dist. 2000) 100 Cal.Rptr.2d 602, 84 Cal.App.4th 130. Torts  122

Statute privileging publications made in judicial proceedings, although originally enacted with reference to
defamation actions alone, extends to any communication, whether or not it is a publication, and to all torts other
than malicious prosecution. Knoell v. Petrovich (App. 2 Dist. 1999) 90 Cal.Rptr.2d 162, 76 Cal.App.4th 164,
review denied. Torts  122

Absolute privilege in subd. 1 of this section is extended to high-ranking state and federal officials, such as the
President of the United States, the governor of any state or territory, cabinet officers of the United States and
the corresponding officers of any state or territory. Kilgore v. Younger (1982) 180 Cal.Rptr. 657, 30 Cal.3d
770, 640 P.2d 793.

10. Test

A prelitigation communication is privileged by the litigation privilege only when it relates to litigation that is
contemplated in good faith and under serious consideration. Action Apartment Ass'n, Inc. v. City of Santa
Monica (2007) 63 Cal.Rptr.3d 398, 41 Cal.4th 1232, 163 P.3d 89, on remand 2007 WL 3245442, unpublished.
Torts  122

To be protected by the litigation privilege, a communication must be in furtherance of the objects of the
litigation; this is part of the requirement that the communication be connected with, or have some logical
relation to, the action, i.e., that it not be extraneous to the action. Action Apartment Ass'n, Inc. v. City of Santa
Monica (2007) 63 Cal.Rptr.3d 398, 41 Cal.4th 1232, 163 P.3d 89, on remand 2007 WL 3245442, unpublished.
Torts  122

Four-part test determines whether a particular statement falls within provision of Civil Code under which any
publication or broadcast made in the course of a judicial proceeding is privileged: statement must (1) be made
in a judicial proceeding, (2) by litigants or other authorized participants, (3) aim to achieve the litigation's
objects, and (4) have some logical connection or relation to the proceeding. O'Keefe v. Kompa (App. 4 Dist.
2000) 100 Cal.Rptr.2d 602, 84 Cal.App.4th 130. Torts  122

11. Authority of legislature

Creation or expansion of existing statutory privileges involve matters of public policy that are appropriately
deferred to legislative judgment. Cruey v. Gannett Co.(App. 1 Dist. 1998) 76 Cal.Rptr.2d 670, 64 Cal.App.4th
356. Constitutional Law  2503(5)

12. Subsequent amendment

Once a publication is protected by an absolute privilege, it must remain so despite later changes in the law.



Long v. Pinto (App. 4 Dist. 1981) 179 Cal.Rptr. 182, 126 Cal.App.3d 946. Libel And Slander  36

13. Causal relationship

For California litigation privilege to apply, privileged communication must have some relation to imminent
lawsuit or judicial proceeding which is actually contemplated seriously and in good faith to resolve dispute, and
not simply as tactical ploy to negotiate bargain. Mezzetti v. State Farm Mut. Auto. Ins. Co., N.D.Cal.2004, 346
F.Supp.2d 1058. Torts  122

14. Discharge of official duty

Allegedly defamatory statements made by sheriff in providing reference concerning former employee to another
law enforcement agency were not privileged under California statute treating as privileged a publication or
broadcast made in proper discharge of an official duty, inasmuch as statements were not related to exercise of
policy-making function. McQuirk v. Donnelley, C.A.9 (Cal.)1999, 189 F.3d 793. Libel And Slander  39

Statements of local officials may be privileged under California statute treating as privileged publication or
broadcast made in proper discharge of an official duty. McQuirk v. Donnelley, C.A.9 (Cal.)1999, 189 F.3d 793.
Libel And Slander  39

Communications made in the course of an official duty do not lose their protection under the official acts
privilege simply by virtue of the egregiousness or criminal nature of the conduct they discuss. Maranatha
Corrections, LLC v. Department of Corrections and Rehabilitation (App. 3 Dist. 2008) 70 Cal.Rptr.3d 614, 158
Cal.App.4th 1075. Libel And Slander  39

Because a public official's duty includes the duty to keep the public informed of his or her management of the
public business, press releases, press conferences and other public statements by such officials are covered by
the "official duty" privilege. Maranatha Corrections, LLC v. Department of Corrections and Rehabilitation
(App. 3 Dist. 2008) 70 Cal.Rptr.3d 614, 158 Cal.App.4th 1075. Libel And Slander  39

Policy of protecting free exercise of governmental decisionmaking mandates that privilege of subd. 1 of this
section protecting publications made in proper discharge of official duty must be granted not only to high-level
state executive officers, but to all state and local officials who engage in the policy-making process and, thus,
privilege of subdivision protects any statement by public official so long as it is made while exercising
policy-making functions and within scope of his official duties. Royer v. Steinberg (App. 1 Dist. 1979) 153
Cal.Rptr. 499, 90 Cal.App.3d 490. Libel And Slander  39

Where county clerk was not exercising policymaking functions when he defamed plaintiff in a press interview,
clerk was not protected by the absolute privilege conferred by this section on all publications made in proper
discharge of an official duty. Sanborn v. Chronicle Pub. Co.(1976) 134 Cal.Rptr. 402, 18 Cal.3d 406, 556 P.2d
764. Libel And Slander  39

Privilege accorded by this section to publication made in the proper discharge of an official duty, or in any
legislative or judicial proceeding, or in any other official proceeding authorized by law, is an absolute one
because it protects publications made with actual malice or with intent to do harm. Frisk v. Merrihew (App. 1
Dist. 1974) 116 Cal.Rptr. 781, 42 Cal.App.3d 319. Libel And Slander  37; Libel And Slander  38(1);
Libel And Slander  39

Under this section, defining "privileged communications," the only publications absolutely privileged are those
made in the proper discharge of an official duty and those in a legislative, judicial, or official proceeding
authorized by law. Hale Co. v. Lea (1923) 191 Cal. 202, 215 P. 900. Libel And Slander  36

A letter by the director of the state laboratory to the department of agriculture of a sister state, charging that
plaintiff was dealing in adulterated, rancid food products, particularly walnut meats unfit for human
consumption, was not absolutely privileged under this section, as a statement made in the proper discharge of
an official duty; such communication being no part of defendant's duty under Pure Food and Drug Act,



Stats.1907, p. 208 (repealed 1947). Hale Co. v. Lea (1923) 191 Cal. 202, 215 P. 900. Libel And Slander  39

15. Nature and grounds of privilege — In general

A defamatory publication may be privileged though false. Freeman v. Mills (1950) 217 P.2d 687, 97
Cal.App.2d 161; Babcock v. McClatchy Newspapers (1947) 186 P.2d 737, 82 Cal.App.2d 528; Jones v. Express
Pub. Co.(1927) 262 P. 78, 87 Cal.App. 246.

Under California statute treating as privileged publication or broadcast made in proper discharge of an official
duty, privilege accorded government official is absolute. McQuirk v. Donnelley, C.A.9 (Cal.)1999, 189 F.3d
793. Libel And Slander  39

In the law of libel, the subject may be privileged, while the communication may not. National Cash Register
Co. v. Salling, 1909, 173 F. 22, 97 C.C.A. 334. Libel And Slander  34

Public dissemination of allegedly defamatory letter by Director of California Department of Corrections and
Rehabilitation (CDCR) accusing private prison contractor and related entities of "misappropriation" of funds
was protected by official acts privilege, even if term "misappropriation" implied criminal wrongdoing, since
director had duties to make decisions about termination of contracts and to communicate with press about
related matters of public concern, including about entities who were not themselves signatories to contracts
with CDCR. Maranatha Corrections, LLC v. Department of Corrections and Rehabilitation (App. 3 Dist. 2008)
70 Cal.Rptr.3d 614, 158 Cal.App.4th 1075. Libel And Slander  39

Unlike the Legislature, local governments do not have authority to create exceptions to the litigation privilege
applicable to criminal prosecutions or regulatory actions. Action Apartment Ass'n, Inc. v. City of Santa Monica
(2007) 63 Cal.Rptr.3d 398, 41 Cal.4th 1232, 163 P.3d 89, on remand 2007 WL 3245442, unpublished. Action

 12; Criminal Law  42.1; Torts  122

Although there are recognized exceptions to the litigation privilege for certain crimes, an exception for criminal
prosecutions is not inherent in the litigation privilege itself. Action Apartment Ass'n, Inc. v. City of Santa
Monica (2007) 63 Cal.Rptr.3d 398, 41 Cal.4th 1232, 163 P.3d 89, on remand 2007 WL 3245442, unpublished.
Criminal Law  42.1

Statute providing privilege for statements made in course of judicial proceeding operates as limitation on
liability, precluding use of protected communications and statements as a basis for tort action other than for
malicious prosecution. Ramalingam v. Thompson (App. 6 Dist. 2007) 60 Cal.Rptr.3d 11, 151 Cal.App.4th 491,
modified on denial of rehearing. Torts  122

Discovery referee was not exempt from liability for engaging in actions which were outside the scope of his
judicial function, and thus referee was not immunized from liability in civil litigant's action alleging false
imprisonment, assault, battery, negligence, and infliction of emotional distress; referee allegedly assaulted and
battered civil litigant, who was in fragile physical state due to cancer surgery, when litigant attempted to leave
deposition room with his attorney, with whom referee had personality conflict. Regan v. Price (App. 3 Dist.
2005) 33 Cal.Rptr.3d 130, 131 Cal.App.4th 1491, review denied. Reference  77

Where a communication is privileged because it is made in legislative proceeding, judicial proceeding, or other
official proceeding authorized by law, privilege immunizes defendants from liability for any tort, other than
malicious prosecution, which is based on a communication of the specified type. Devis v. Bank of America
(App. 2 Dist. 1998) 77 Cal.Rptr.2d 238, 65 Cal.App.4th 1002, rehearing denied, review denied. Libel And
Slander  36

For purposes of defamation actions, California law recognizes two types of privileged communications, those
which are absolutely privileged and those which are qualifiedly or conditionally privileged; if absolutely
privileged, there is no liability even if the defamatory communication is made with actual malice, whereas if the
privilege is only conditional or qualified, a finding of malice will prevent the communication from being found
privileged. Cruey v. Gannett Co.(App. 1 Dist. 1998) 76 Cal.Rptr.2d 670, 64 Cal.App.4th 356. Libel And



Slander  51(1)

Statute providing privilege for statements made in course of judicial proceeding does not create evidentiary
privilege that protects communication from compelled disclosure; instead, privilege operates as limitation on
liability, precluding use of protected communications and statements as a basis for tort action other than for
malicious prosecution. Moore v. Conliffe (1994) 29 Cal.Rptr.2d 152, 7 Cal.4th 634, 871 P.2d 204, rehearing
denied. Witnesses  184(1)

City manager's notifications of termination of water service were not privileged communications free from
liability for tort of intentional interference with contractual relations in that they did not involve policy-making
decisions, thus precluding absolute privilege, and were alleged to have been made with a conscious disregard of
plaintiff's rights and with intent to vex, injure or annoy plaintiff, thus precluding a qualified privilege. H & M
Associates v. City of El Centro (App. 4 Dist. 1980) 167 Cal.Rptr. 392, 109 Cal.App.3d 399. Torts  242

Where alleged defamatory statements related to retention of city manager whose appointment and removal, as
well as continuing review of his performance and qualifications, were responsibility of city council, reading of
letters containing alleged defamatory statements to city council meeting was privileged and so was distribution
of copies of letters to members of audience, including press, attending council meeting. Scott v. McDonnell
Douglas Corp.(App. 2 Dist. 1974) 112 Cal.Rptr. 609, 37 Cal.App.3d 277. Libel And Slander  37

Letter, which attorney wrote to contractors association he was representing in litigation pending between that
association and a second contractors organization, and in which attorney discussed legality and morality of
certain payments made by second contractors organization to their attorneys, was privileged, and subsequent
publication by member of board of contractors association was also privileged. Smith v. Hatch (App. 1 Dist.
1969) 76 Cal.Rptr. 350, 271 Cal.App.2d 39. Libel And Slander  38(1)

Derogatory matter dealing with plaintiff as disclosed in taking of depositions in civil action in which plaintiff's
general good character for truth and honesty would be in issue had a relation to the pending civil action and was
privileged. Thornton v. Rhoden (App. 2 Dist. 1966) 53 Cal.Rptr. 706, 245 Cal.App.2d 80. Libel And Slander

 38(4)

Director accused of making defamatory statement while acting as director of corporation and with respect to
corporate business, would be entitled to indemnity from corporation for his costs if he ultimately acquitted
himself because the statements were privileged or for other reasons, provided, that his conduct fairly and
equitably merited such indemnity. Brokate v. Hehr Mfg. Co.(App. 2 Dist. 1966) 52 Cal.Rptr. 672, 243
Cal.App.2d 133. Corporations  308(1)

Article on local union official in official union publication was privileged publication relating to union policies
and administration, and fell within recognized area of permissible fair comment without civil responsibility in
damages. Doria v. International Union, Allied Indus. Workers of America, AFL-CIO (App. 2 Dist. 1961) 16
Cal.Rptr. 429, 196 Cal.App.2d 22. Libel And Slander  45(1)

Where complaint in libel shows on its face that publication was privileged, no cause of action is stated. Irwin v.
Murphy (App. 1933) 129 Cal.App. 713, 19 P.2d 292. Libel And Slander  80

This section requiring reasonable ground for supposing motive for privileged communication to be innocent
applies to newspaper publications. Jones v. Express Pub. Co.(App. 1 Dist. 1927) 87 Cal.App. 246, 262 P. 78.
Libel And Slander  51(1)

A communication, to be privileged under subd. 3 of this section must be made without malice. Siemon v. Finkle
(1923) 190 Cal. 611, 213 P. 954. Libel And Slander  51(1)

A libelous newspaper article cannot be excused on the ground that the occasion is privileged. Newby v.
Times-Mirror Co.(1916) 173 Cal. 387, 160 P. 233. Libel And Slander  49

16.  —  —  Absolute privilege, generally, nature and grounds of privilege



California litigation privilege is absolute in nature and is applicable to any communication, whether or not it
amounts to a publication, and all torts except malicious prosecution. Lopez Reyes v. Kenosian & Miele, LLP,
N.D.Cal.2007, 525 F.Supp.2d 1158. Torts  122

California statute granting absolute privilege for any "publication or broadcast" made in any judicial proceeding
extends to any communication that bears some relation to any ongoing or anticipated lawsuit. Flores v. Emerich
& Fike, E.D.Cal.2006, 416 F.Supp.2d 885, reconsideration denied in part 2006 WL 2536615. Torts  122

California statute barring tort liability for statements made in legislative, judicial, or other official proceedings
is absolute, and bars all tort causes of action, except claim for malicious prosecution. Meridian Project Systems,
Inc. v. Hardin Const. Co., LLC, E.D.Cal.2005, 404 F.Supp.2d 1214. Malicious Prosecution  40; Torts 
122

California's statutory litigation privilege affords absolute immunity against tort liability arising out of a
communication with some relation to judicial proceedings, regardless of particular label given to the cause of
action. eCash Technologies, Inc. v. Guagliardo, C.D.Cal.2000, 127 F.Supp.2d 1069, 57 U.S.P.Q.2d 1605,
affirmed 35 Fed.Appx. 498, 2002 WL 987324. Torts  122

Under California law, privilege for statements made in legislative or judicial proceedings is absolute and is not
affected by malice or other bad motive of speaker. Arochem Intern., Inc. v. Buirkle, 1991, 767 F.Supp. 1243,
affirmed 968 F.2d 266. Libel And Slander  37; Libel And Slander  38(1); Libel And Slander 
51(2)

Under California law, communications designed to prompt a criminal prosecution directed to an official
governmental agency empowered to commence criminal prosecutions are absolutely privileged as publications
made in an official proceeding. In re Peck, 9th Cir.BAP (Cal.)2003, 295 B.R. 353. Libel And Slander  36

Tenant's report to the local sheriff about former landlord's alleged molestation of her child was absolutely
privileged under California law, even if she intentionally filed a false report with the sheriff. In re Peck, 9th
Cir.BAP (Cal.)2003, 295 B.R. 353. Libel And Slander  36

Tenant's statements to her former neighbors about former landlord's alleged molestation of her child were not
privileged under California law. In re Peck, 9th Cir.BAP (Cal.)2003, 295 B.R. 353. Libel And Slander  41

Under California law, absolute privilege for publications or broadcasts made in judicial proceedings, where
established, will defeat tort action which, however labeled and whatever its theory of liability, is predicated
upon publication of injurious falsehood. In re Moore, Bkrtcy.N.D.Cal.1995, 186 B.R. 962. Libel And Slander

 38(1)

The statutory litigation privilege is an absolute privilege, and it bars all tort causes of action except a claim of
malicious prosecution. Rohde v. Wolf (App. 2 Dist. 2007) 64 Cal.Rptr.3d 348, 154 Cal.App.4th 28. Torts 
122

The litigation privilege is absolute in nature, applying to all publications made as part of a judicial proceeding,
irrespective of their maliciousness. Action Apartment Ass'n, Inc. v. City of Santa Monica (2007) 63 Cal.Rptr.3d
398, 41 Cal.4th 1232, 163 P.3d 89, on remand 2007 WL 3245442, unpublished. Torts  122

The statutory litigation privilege is absolute and applies regardless of malice. Jacob B. v. County of Shasta
(2007) 56 Cal.Rptr.3d 477, 40 Cal.4th 948, 154 P.3d 1003. Torts  122

To effectuate its vital purposes, the litigation privilege is held to be absolute in nature. Ramalingam v.
Thompson (App. 6 Dist. 2007) 60 Cal.Rptr.3d 11, 151 Cal.App.4th 491, modified on denial of rehearing. Torts

 122

Statements made by parents in formal complaint to school board urging school officials to fire high school
baseball coach were part of "official proceeding," and thus were absolutely privileged, so that coach's libel and
slander claims against parents based on such statements were subject to special motion to strike complaint



under anti-SLAPP (strategic lawsuit against public participation) statute. Lee v. Fick (App. 2 Dist. 2005) 37
Cal.Rptr.3d 375, 135 Cal.App.4th 89, rehearing denied, as modified, review denied. Libel And Slander  36;
Pleading  358

The official proceedings absolute privilege applies to a communication concerning possible wrongdoing, made
to an official governmental agency such as a local police department, if the communication is designed to
prompt action by that entity. Mulder v. Pilot Air Freight (2004) 7 Cal.Rptr.3d 828, 32 Cal.4th 34, 32 Cal.4th
384, 81 P.3d 264. Torts  122

Cause of action for false imprisonment by salvage dealer accused of stealing flight recorder was barred by the
absolute privilege for statements made in official proceedings, where claim was based upon defendants'
privileged communications with the police rather than on any noncommunicative conduct on defendants' part.
Mulder v. Pilot Air Freight (2004) 7 Cal.Rptr.3d 828, 32 Cal.4th 34, 32 Cal.4th 384, 81 P.3d 264. False
Imprisonment  10

The absolute privilege for statements made in connection with official proceedings cannot be defeated by
providing a new label for the alleged wrong. Hagberg v. California Federal Bank FSB (2004) 7 Cal.Rptr.3d
803, 32 Cal.4th 39, 32 Cal.4th 350, 81 P.3d 244. Libel And Slander  36

The absolute privilege for statements made in judicial proceedings applies to any publication required or
permitted by law in the course of a judicial proceeding to achieve the objects of the litigation, even though the
publication is made outside the courtroom when no function of the court or its officers is involved. Hagberg v.
California Federal Bank FSB (2004) 7 Cal.Rptr.3d 803, 32 Cal.4th 39, 32 Cal.4th 350, 81 P.3d 244. Libel And
Slander  38(1)

Absolute privilege attaching to publications made in any legislative or judicial proceeding or in any other
official proceeding authorized by law applies to bar all tort actions, except for malicious prosecution. Walker v.
Kiousis (App. 4 Dist. 2001) 114 Cal.Rptr.2d 69, 93 Cal.App.4th 1432. Malicious Prosecution  40; Torts

 122

Absolute privilege from defamation and false light liability afforded by statute to an "official proceeding
authorized by law" applies only to statements made in the context of governmental proceedings, i.e.,
proceedings involving the government, an agency or official thereof, or quasi-judicial proceedings otherwise
reviewable by writ of mandate. Eisenberg v. Alameda Newspapers, Inc.(App. 1 Dist. 1999) 88 Cal.Rptr.2d 802,
74 Cal.App.4th 1359, rehearing denied, review denied. Libel And Slander  36; Torts  359

Privilege for communications made "[i]n any judicial proceeding" is absolute, not qualified, even when
pre-litigation communications are implicated. Nguyen v. Proton Technology Corp.(App. 1 Dist. 1999) 81
Cal.Rptr.2d 392, 69 Cal.App.4th 140. Libel And Slander  38(1)

Statute provides absolute privilege for a publication or broadcast made in any legislative, judicial, or other
official proceeding authorized by law; privilege is not limited to communications to or from government
officials, but applies to communications preliminary to a proposed judicial proceeding, such as a demand letter
from an attorney to a potential adversary, as well as to communications made during an attorney's investigatory
interviews with private individuals preparatory to a hearing. Dove Audio, Inc. v. Rosenfeld, Meyer & Susman
(App. 2 Dist. 1996) 54 Cal.Rptr.2d 830, 47 Cal.App.4th 777, review denied. Libel And Slander  36

Absolute privilege attaching to publications made in any legislative or judicial proceeding or in any other
official proceeding authorized by law applies to bar all tort actions, except for malicious prosecution, that are
based upon communication of proper type. Hunsucker v. Sunnyvale Hilton Inn (App. 6 Dist. 1994) 28
Cal.Rptr.2d 722, 23 Cal.App.4th 1498. Malicious Prosecution  40; Torts  122

Absolute privilege attaching to publications made in any judicial or legislative proceeding or in any other
official proceeding authorized by law or in initiation or course of any other proceeding authorized by law and
reviewable by mandate action applied in false imprisonment action brought against hotel and police officers by
hotel guests arising out of hotel's reporting to police that guests had gun in room, where indisputably, all actions



arose as result of communication from hotel's manager to police. Hunsucker v. Sunnyvale Hilton Inn (App. 6
Dist. 1994) 28 Cal.Rptr.2d 722, 23 Cal.App.4th 1498. False Imprisonment  10

Privilege for publications made in any judicial proceeding is absolute if publication concerns communication
made in judicial or quasi-judicial proceedings by litigants or other participants authorized by law to achieve
objects of litigation and that have some connection or logical relation to action; even actual malice does not
overcome privilege. Susan A. v. County of Sonoma (App. 1 Dist. 1991) 3 Cal.Rptr.2d 27, 2 Cal.App.4th 88,
review denied. Libel And Slander  36; Libel And Slander  38(1); Libel And Slander  51(2)

Absolute official duty privilege and absolute official proceeding privilege did not apply to proceedings of
employer/federal credit union in connection with firing decision; employer was not governmental agency nor
were proceedings of its supervisory committee and board of directors reviewable by writ of mandate, nor was
supervisory committee or its chairman acting in capacity of governmental official performing "official duty."
Cuenca v. Safeway San Francisco Employees Federal Credit Union (App. 1 Dist. 1986) 225 Cal.Rptr. 852, 180
Cal.App.3d 985.

Statements made by employer's president and general manager to police department concerning details of
president's investigation and request that police conduct further investigation into employee's alleged criminal
activity were absolutely privileged. Williams v. Taylor (App. 3 Dist. 1982) 181 Cal.Rptr. 423, 129 Cal.App.3d
745. Libel And Slander  36

For purpose of absolute privilege, the communication designed to prompt action is as much a part of the
"official proceeding" as the communication made after the proceedings have commenced. Long v. Pinto (App. 4
Dist. 1981) 179 Cal.Rptr. 182, 126 Cal.App.3d 946. Libel And Slander  36

Where allegedly libelous letter written to hospital board of directors by surgeon appointed by judicial review
committee to look into professional qualifications of applicant for staff privileges was absolutely privileged at
time it was published it did not lose its cloak of privilege by virtue of the subsequent Hackethal decision
overruling prior case law on question of applicability of this section to private hospital committees. Long v.
Pinto (App. 4 Dist. 1981) 179 Cal.Rptr. 182, 126 Cal.App.3d 946. Courts  100(1)

Where surgeon appointed by hospital's judicial review committee to examine qualifications of applicant for
staff privileges was concerned over information uncovered by his review of applicant's files at another hospital,
his sending to the latter hospital's board of directors a copy of letter which he sent to board of medical quality
assurance calling attention to what he believed a large number of unnecessary operations on elderly rest home
patients, with letter implicating but not naming applicant, as the surgeon, was absolutely privileged,
notwithstanding that the hospital's board did not request a copy of the letter or that no investigation was
underway at said hospital. Long v. Pinto (App. 4 Dist. 1981) 179 Cal.Rptr. 182, 126 Cal.App.3d 946. Libel And
Slander  36

Recordation of lis pendens was absolutely privileged and did not support award of damages. Earp v. Nobmann
(App. 3 Dist. 1981) 175 Cal.Rptr. 767, 122 Cal.App.3d 270. Libel And Slander  136

No cause of action for trade libel was stated by allegations of sofa bed seller that buyer and others conspired to
institute nonmeritorious and malicious civil action against it in small claims court without probable cause, since
buyer's "publication" in filing of small claims suit was absolutely privileged. 117 Sales Corp. v. Olsen (App. 4
Dist. 1978) 145 Cal.Rptr. 778, 80 Cal.App.3d 645. Libel And Slander  80

Absolute privilege extends to quasi-judicial as well as to judicial proceedings. Katz v. Rosen (App. 1 Dist.
1975) 121 Cal.Rptr. 853, 48 Cal.App.3d 1032. Libel And Slander  38(1)

Rule granting absolute privilege to publication made in relation to proceedings before medical staff committee
on charges against a physician is not limited to public hospitals, but is also applicable to private hospitals that
have an organized medical staff pursuant to Bus. & Prof.C. § 2392.5 (repealed; see, now, Bus. & Prof.C. §
2282). Goodley v. Sullivant (App. 2 Dist. 1973) 108 Cal.Rptr. 451, 32 Cal.App.3d 619. Libel And Slander 



38(1)

Where private hospital had established liaison committee, executive committee and a grievance committee
pursuant to Bus. & Prof.C. § 2392.5 (repealed) requiring hospital having five or more physicians to organize
medical staff, committee meetings that considered charges of professional misconduct against plaintiff
physician were quasi-judicial proceedings, and therefore, publications made by defendant committee members
in, and in preparation for, committee meetings were entitled to absolute privilege. Goodley v. Sullivant (App. 2
Dist. 1973) 108 Cal.Rptr. 451, 32 Cal.App.3d 619. Libel And Slander  38(1)

Although there is a tendency to extend absolute privilege to occasions where communication is provided for
and required by law, class of occasions where publication of defamatory matter is absolutely privileged is
confined to cases in which the public service or the administration of justice requires complete immunity.
Bradley v. Hartford Acc. & Indem. Co.(App. 1 Dist. 1973) 106 Cal.Rptr. 718, 30 Cal.App.3d 818. Libel And
Slander  36

Privilege set forth in this section providing that a privileged publication is one made in any legislative or
judicial proceeding, or in any other official proceeding authorized by law, is an absolute one because it protects
publications made with actual malice or with the intent to do harm. Pettitt v. Levy (App. 5 Dist. 1972) 104
Cal.Rptr. 650, 28 Cal.App.3d 484. Action  12

Original letter, which was written by conditional purchasers' attorney to state division of real estate, and in
which attorney accused real estate broker of wrongfully withholding funds from escrow not belonging to him,
was absolutely privileged. King v. Borges (App. 2 Dist. 1972) 104 Cal.Rptr. 414, 28 Cal.App.3d 27. Libel And
Slander  36

Absolute privilege is not limited to pleadings, the oral or written evidence, to publications in open court or in
briefs or affidavits. King v. Borges (App. 2 Dist. 1972) 104 Cal.Rptr. 414, 28 Cal.App.3d 27. Libel And Slander

 36

Absolute privilege accorded to judicial proceedings attaches to any publication that has any reasonable relation
to action and is permitted by law if made to achieve objects of litigation even though publication is made
outside courtroom and no function of court or its officers is involved. Ascherman v. Natanson (App. 1 Dist.
1972) 100 Cal.Rptr. 656, 23 Cal.App.3d 861. Libel And Slander  38(1)

Publication by certain employees and agents of the state, acting through department of justice, bureau of
criminal identification and investigation, of allegedly erroneous information as to plaintiff's criminal record in
response to request from law enforcement agency, in accord with Pen.C. § 11105 requiring bureau to collect
and disseminate information relating to crime, was not absolutely privileged where publication was made by
persons other than state officers comparable to members of president's cabinet and heads of agencies. White v.
State (App. 3 Dist. 1971) 95 Cal.Rptr. 175, 17 Cal.App.3d 621. Libel And Slander  39

17.  —  —  Absolute privilege, factors, nature and grounds of privilege

The "litigation privilege" renders absolutely privileged communications (1) made in judicial or quasi-judicial
proceedings; (2) by litigants or other participants authorized by law; (3) to achieve the objects of the litigation;
and (4) that have some connection or logical relation to the action. People ex rel. Gallegos v. Pacific Lumber
Co.(App. 1 Dist. 2008) 70 Cal.Rptr.3d 501, 158 Cal.App.4th 950, as modified, review denied. Torts  122

Absolute privilege providing broad protection to participants in litigation and other official proceedings applies
to any communication: (1) made in judicial or quasi-judicial proceedings, (2) by litigants or other participants
authorized by law, (3) to achieve the objects of the litigation, and (4) that have some connection or logical
relation to the action. Beroiz v. Wahl (App. 2 Dist. 2000) 100 Cal.Rptr.2d 905, 84 Cal.App.4th 485, 85
Cal.App.4th 85C, review denied. Libel And Slander  36; Libel And Slander  38(1)

There is absolute privilege for communications (1) made in judicial or quasi-judicial proceedings; (2) by
litigants or other participants authorized by law; (3) to achieve objects of the litigation; and (4) that have some



connection or logical relation to the action. Obos v. Scripps Psychological Associates, Inc.(App. 3 Dist. 1997)
69 Cal.Rptr.2d 30, 59 Cal.App.4th 103. Torts  122

Even when privilege accorded publications in a judicial proceeding is considered "absolute," following
conditions must be met before it can apply: publication was made in judicial proceeding; had some connection
or logical relation to action; was made to achieve objects of litigation, and involved litigants or other
participants authorized by law. Umansky v. Urquhart (App. 4 Dist. 1978) 148 Cal.Rptr. 547, 84 Cal.App.3d
368. Libel And Slander  38(1)

18.  —  —  Absolute privilege, malice, nature and grounds of privilege

If the California litigation privilege applies, then the protection provided is absolute, even when a statement is
made with malice. Sengchanthalangsy v. Accelerated Recovery Specialists, Inc., S.D.Cal.2007, 473 F.Supp.2d
1083. Torts  122

Where publication is absolutely privileged, there is no liability even if it is made with actual malice. In re
Moore, Bkrtcy.N.D.Cal.1995, 186 B.R. 962. Libel And Slander  51(1)

When there is a good faith intention to bring a suit, even malicious publications are protected by the litigation
privilege as part of the price paid for affording litigants the utmost freedom of access to the courts. Action
Apartment Ass'n, Inc. v. City of Santa Monica (2007) 63 Cal.Rptr.3d 398, 41 Cal.4th 1232, 163 P.3d 89, on
remand 2007 WL 3245442, unpublished. Torts  122

The litigation privilege is absolute; it applies, if at all, regardless whether the communication was made with
malice or the intent to harm. A.F. Brown Elec. Contractor, Inc. v. Rhino Elec. Supply, Inc.(App. 4 Dist. 2006)
41 Cal.Rptr.3d 1, 137 Cal.App.4th 1118, as modified, rehearing denied, review denied. Libel And Slander 
38(1); Torts  122

There are two types of privileged communications, communications which are absolutely privileged and
communications which are qualifiedly or conditionally privileged; if absolutely privileged, there is no liability
even if the defamatory communication is made with actual malice, but if the privilege is only conditional or
qualified, a finding of malice will prevent the communication from being found privileged. Kashian v.
Harriman (App. 5 Dist. 2002) 120 Cal.Rptr.2d 576, 98 Cal.App.4th 892. Libel And Slander  36; Libel And
Slander  41

Privileges conferred by this section are absolute and are unaffected by existence of malice. Royer v. Steinberg
(App. 1 Dist. 1979) 153 Cal.Rptr. 499, 90 Cal.App.3d 490.

With one exception in subd.(2), publications made in course of judicial proceedings are absolutely privileged
even though made with malice. Rader v. Thrasher (App. 1 Dist. 1972) 99 Cal.Rptr. 670, 22 Cal.App.3d 883.
Libel And Slander  51(2)

19.  —  —  Absolute privilege, derivative claims, nature and grounds of privilege

High school baseball coach's interference with prospective economic advantage claim against player's parents,
who had urged school officials to fire the coach, was derivative of other claims for libel and slander, which
were based on absolutely privileged statements made in formal complaint to school board as part of "official
proceeding," and thus interference claim, like libel and slander claims, was subject to special motion to strike
complaint under anti-SLAPP (strategic lawsuit against public participation) statute. Lee v. Fick (App. 2 Dist.
2005) 37 Cal.Rptr.3d 375, 135 Cal.App.4th 89, rehearing denied, as modified, review denied. Pleading 
358

20.  —  —  Conditional privilege, nature and grounds of privilege

If the occasion is conditionally privileged, if the defendant's primary motive is the advancement of the interest
which the privilege protects and if he speaks in good faith, the mere fact that he harbors ill will toward the
plaintiff should be a neutral factor in application of the common interest privilege on a claim of defamation



under California law. SDV/ACCI, Inc. v. AT & T Corp., C.A.9 (Cal.)2008, 522 F.3d 955. Libel And Slander
 51(4)

False statements made to job applicant's prospective employer by manager for former employer were protected
by conditional common-interest privilege; there was no evidence that malice was a motivating cause of the
statements that applicant left former employment over "loss prevention" issues; rather, manager made an
unintentional error or careless blunder, because she was expecting another inquiry about a different former
employee, and had reasonable grounds for thinking statements were true. Noel v. River Hills Wilsons, Inc.(App.
4 Dist. 2003) 7 Cal.Rptr.3d 216, 113 Cal.App.4th 1363. Libel And Slander  51(4)

Under the conditional privilege against defamatory statements made without malice on subjects of mutual
interest, it is the occasion giving rise to the publication that is conditionally privileged, i.e., under specified
conditions the occasion gives rise to a privilege, which is a complete defense. Noel v. River Hills Wilsons,
Inc.(App. 4 Dist. 2003) 7 Cal.Rptr.3d 216, 113 Cal.App.4th 1363. Libel And Slander  45(1)

When privilege is conditional, presence of condition is element of privilege. Stockton Newspapers, Inc. v.
Superior Court (App. 3 Dist. 1988) 254 Cal.Rptr. 389, 206 Cal.App.3d 966. Libel And Slander  41

Factual assertion in newspaper about official conduct of police officer, if made without malice, is conditionally
privileged under statute, even if untrue. Stockton Newspapers, Inc. v. Superior Court (App. 3 Dist. 1988) 254
Cal.Rptr. 389, 206 Cal.App.3d 966. Libel And Slander  48(2); Libel And Slander  51(5)

Newspaper story involving alleged misconduct by police officer in obtaining confession to murder was
conditionally privileged, even though newspaper was not convinced of truth of allegations when it published
story, where interest of public in learning about alleged misconduct was high, reports were unlikely to lead to
action prejudicial to officer without further investigation and damaging account was attributed to witness and
was accompanied by particularized denials of officer. Stockton Newspapers, Inc. v. Superior Court (App. 3
Dist. 1988) 254 Cal.Rptr. 389, 206 Cal.App.3d 966. Libel And Slander  51(5)

Allegedly slanderous statements made by former employer's president and general manager to two insurance
adjusters who referred business to employer concerning reasons for employee's termination were conditionally
privileged since if, as manager and president believed, employee abused his position as body shop manager by
engaging in allegedly criminal activity, it was important to bring this fact to attention of those who directed
business to that part of employer's operation. Williams v. Taylor (App. 3 Dist. 1982) 181 Cal.Rptr. 423, 129
Cal.App.3d 745. Libel And Slander  44(3)

Where complaint for libel disclosed that plaintiffs organized corporations and were officers and directors
thereof, that corporations operated public resorts, that defendants published magazine with circulation
exceeding five million, and that defamatory article accusing plaintiffs of being members of organized crime
appeared in defendants' magazine, defendants' contention that application of this section governing privileged
publication was solely matter of law, and that its application was apparent from plaintiffs' complaint, was no
more than claim of carte blanche application of conditional privilege of this section to any newspaper or
magazine of national or general readership, a proposition which was not the law. Rancho La Costa, Inc. v.
Superior Court of Los Angeles County (App. 2 Dist. 1980) 165 Cal.Rptr. 347, 106 Cal.App.3d 646, appeal
dismissed, certiorari denied 101 S.Ct. 1336, 450 U.S. 902, 67 L.Ed.2d 326. Libel And Slander  41

Conditional privilege statute (§ 43.7) pertaining to medical committees is concerned only with actions taken by
a medical committee refusing, suspending or revoking hospital privileges to a doctor and is not concerned with
possible defamatory publications made by such a committee, and is not inconsistent with this section granting
absolute privilege as to all executive, legislative and judicial proceedings. Goodley v. Sullivant (App. 2 Dist.
1973) 108 Cal.Rptr. 451, 32 Cal.App.3d 619. Libel And Slander  38(1); Libel And Slander  42(3)

In absence of showing of malice on part of bureau of criminal identification and investigation or its employees,
who had reasonable grounds for believing that their statements, based on information from law enforcement
agency, concerning plaintiff's criminal record to be true, bureau's dissemination of allegedly erroneous



information concerning plaintiff's criminal record at request of law enforcement agencies and pursuant to
Pen.C. § 11000 et seq. requiring bureau to collect and disseminate information relating to crime was privileged,
since dissemination was conditionally privileged. White v. State (App. 3 Dist. 1971) 95 Cal.Rptr. 175, 17
Cal.App.3d 621. Libel And Slander  43

Conditional privilege enjoyed by defendant loan officer of bank, as a person interested in state of title to
automobile plaintiff wished to sell to another person, in making alleged slanderous statement that plaintiff
possessed a "hot title" to automobile was defeated by implied finding of jury that utterance of statement was
actuated by malice. Cunningham v. Simpson (1969) 81 Cal.Rptr. 855, 1 Cal.3d 301, 461 P.2d 39. Libel And
Slander  125

If occasion on which libel is uttered is conditionally privileged and defendant's primary motive is advancement
of interest which privilege protects and if defendant speaks in good faith, mere fact that he harbors ill will
toward plaintiff should be neutral factor. Biggins v. Hanson (App. 2 Dist. 1967) 59 Cal.Rptr. 897, 252
Cal.App.2d 16. Libel And Slander  51(4)

Even if defendant doctor's answers to questions concerning his belief as to whether plaintiff employees took his
money were interpreted to mean that he did not know whether they had, conditional privilege, which requires
belief in truth of defamatory matters, would not have been available. Russell v. Geis (App. 5 Dist. 1967) 59
Cal.Rptr. 569, 251 Cal.App.2d 560. Libel And Slander  50

Letters which were written to bankrupt's creditors by one who had interest adverse to the creditors and which
were libelous per se as to trustee in bankruptcy's attorney and were written not to aid creditors in obtaining best
price for property but to induce them to take steps which would enable writer to take property at advantageous
price were not conditionally privileged. Fairfield v. Hagan (App. 2 Dist. 1967) 56 Cal.Rptr. 402, 248
Cal.App.2d 194. Libel And Slander  45(2)

Conditional privilege is defense to action for libel. Fairfield v. Hagan (App. 2 Dist. 1967) 56 Cal.Rptr. 402, 248
Cal.App.2d 194. Libel And Slander  41

21.  —  —  Qualified privilege, nature and grounds of privilege

A qualifiedly privileged communication is a defamatory communication made on an occasion of privilege
without actual malice. Swift & Co. v. Gray, 1939, 101 F.2d 976. Libel And Slander  41

Under California law, appraiser did not exceed its qualified privilege to defamation action in including in report
on resort manager's performance statements that abilities of manager were inadequate to challenges of resort
such as resort at issue, on basis that comment was not limited to manager's performance at resort alone, but
extended to all resorts, since statements did not comment on manager's competency as general manager and
information was highly relevant to evaluation of management by bank that financed resort, which was in its
interest. Cabanas v. Gloodt Associates, E.D.Cal.1996, 942 F.Supp. 1295, affirmed 141 F.3d 1174. Libel And
Slander  50.5

Under California law, whether appraiser exceeded usual methods of appraisal in reviewing performance of
resort manager was irrelevant to whether appraiser exceeded scope of qualified privilege to manager's
defamation action in making statements critical of manager in appraisal for bank that financed resort, since
bank had legitimate interest in subject matter of communications that went outside proper purpose of ordinary
appraisal. Cabanas v. Gloodt Associates, E.D.Cal.1996, 942 F.Supp. 1295, affirmed 141 F.3d 1174. Libel And
Slander  109

Qualified privilege for communications made without malice protects good faith, well-intended
communications serving significant interests. Beroiz v. Wahl (App. 2 Dist. 2000) 100 Cal.Rptr.2d 905, 84
Cal.App.4th 485, 85 Cal.App.4th 85C, review denied. Libel And Slander  41

Absolute privilege providing broad protection to participants in litigation and other official proceedings and
qualified privilege applies to proceedings and communications in Mexico. Beroiz v. Wahl (App. 2 Dist. 2000)



100 Cal.Rptr.2d 905, 84 Cal.App.4th 485, 85 Cal.App.4th 85C, review denied. Libel And Slander  36;
Libel And Slander  38(1); Libel And Slander  41

Knowingly false report of suspected criminal misconduct made to police department, as opposed to in a judicial
context, is not absolutely privileged, but is protected only by qualified privilege, and thus, to be privileged,
statement must be made without malice. Fenelon v. Superior Court (App. 4 Dist. 1990) 273 Cal.Rptr. 367, 223
Cal.App.3d 1476. Libel And Slander  51(4)

Qualified privilege for publication made in communication, without malice, to person interested therein, by one
who is also interested, covered report relating to firing decision, publication of which was limited to members
of employer's supervisory committee for their approval and to members of board of directors, where charges
contained in written report and repeated in oral statements were directly relevant to employee's fitness, which
was matter of direct interest to employer's supervisory committee, its auditor and its board of directors. Cuenca
v. Safeway San Francisco Employees Federal Credit Union (App. 1 Dist. 1986) 225 Cal.Rptr. 852, 180
Cal.App.3d 985. Libel And Slander  45(1)

Statement which law requires one private party to make to another is not absolutely privileged but is qualifiedly
privileged. Slaughter v. Friedman (1982) 185 Cal.Rptr. 244, 32 Cal.3d 149, 649 P.2d 886. Libel And Slander

 36

Statements of newspaper publisher given to and in response to question of journalist investigating newspaper's
editorial policy that she knew story written by newspaper's investigative reporter was wrong and that she
wanted the reporter taken off that story were expressions of opinion and thus not actionable as slander; even if
the statements had been a representation of fact of a slanderous nature, publisher had a qualified privilege to
make a statement where general public had a legitimate interest in the matter and publisher did not seek out
opportunity to make the statements. Lagies v. Copley (App. 4 Dist. 1980) 168 Cal.Rptr. 368, 110 Cal.App.3d
958. Libel And Slander  6(1); Libel And Slander  48(1)

Where it appears that libelled plaintiff was public official or public figure, proof of "actual malice" under New
York Times [New York Times Co. v. Sullivan (1964) 376 U.S. 254, 84 S.Ct. 710, 11 L.Ed.2d 686] standard
will as a practical matter be an essential element of the plaintiff's case, but if the plaintiff is neither a public
official nor a public figure the qualified constitutional privilege will not apply, even though the plaintiff may in
some sense have been involved in, and the allegedly libelous statement may have pertained to a public issue of
perceived importance. Franklin v. Lodge 1108, Benevolent and Protective Order of Elks (App. 1 Dist. 1979)
159 Cal.Rptr. 131, 97 Cal.App.3d 915. Libel And Slander  51(5)

While the state, with respect to press release advising that black professor had been suspended and faced
criminal charges and disciplinary action, was prima facie entitled to protection of the qualified privilege
prescribed by this section, the privilege was destroyed by the jury's implied finding of actual malice. Toney v.
State (App. 5 Dist. 1976) 126 Cal.Rptr. 869, 54 Cal.App.3d 779. Libel And Slander  51(3)

Letter written by doctor to local bar association, complaining of attorney's conduct with respect to doctor's fee
for examining party, was protected by qualified privilege since doctor was interested in subject matter of
communication and bar association was also interested since it had subcommittee assisting doctors and lawyers
to resolve their differences. Katz v. Rosen (App. 1 Dist. 1975) 121 Cal.Rptr. 853, 48 Cal.App.3d 1032. Libel
And Slander  45(1)

If account executive of advertising agency in telephone call had tried to interfere with editorial policy of
magazine in placing advertisement for client, engineering editor and bureau chief of magazine had right to
communicate such fact to client and, if call was simply due to executive's ignorance or misunderstanding, editor
and bureau chief had right to make sure that misunderstanding was corrected by communicating details of
incident to client; thus the communications to client were qualifiedly privileged and account executive was not
entitled to recover from editor, bureau chief and publisher of magazine for slander, when he was discharged as
result of such communications, in absence of showing that communications were made with actual malice and
with knowledge of falsity or reckless disregard for truth. Warfield v. McGraw-Hill, Inc.(App. 2 Dist. 1973) 108



Cal.Rptr. 652, 32 Cal.App.3d 1041. Libel And Slander  45(2)

22. Legislative, judicial, or other official proceedings

Investigation by congressional committee qualifies as a "public official proceeding" for purposes of the
reporter's privilege under California law. Crane v. Arizona Republic, C.A.9 (Cal.)1992, 972 F.2d 1511. Libel
And Slander  49

California reporter's privilege applies to congressional investigation regardless of whether it is denominated as
legislative or public official proceeding. Crane v. Arizona Republic, C.A.9 (Cal.)1992, 972 F.2d 1511. Libel
And Slander  49

Statements made by person substantially involved in a privileged proceeding, pertaining directly to issues
covered by that proceeding, and made in the course of the proceeding, fall within the compass of the California
reporter's privilege. Crane v. Arizona Republic, C.A.9 (Cal.)1992, 972 F.2d 1511. Libel And Slander  49

Under California law, most publications and broadcasts arising out of official government duties or proceedings
are privileged, and therefore cannot be the subject of a defamation action; statutory privilege extends to
complaints by citizens against public officials filed with an administrative agency. Haddad v. Wall,
C.D.Cal.2000, 107 F.Supp.2d 1230, vacated 48 Fed.Appx. 279, 2002 WL 31320295. Libel And Slander 
48(2)

Nonjudicial foreclosure proceedings initiated by vendor of real property after purchaser defaulted on
promissory note secured by deed of trust, including notice of foreclosure, were not "official proceedings" under
anti-SLAPP (strategic lawsuit against public participation) statute, despite fact that these proceedings were
protected under statutory litigation privilege; anti-SLAPP statute and litigation privilege were neither
coextensive nor congruent in scope as applied, and nonjudicial foreclosure was private, contractual proceeding.
Garretson v. Post (App. 4 Dist. 2007) 68 Cal.Rptr.3d 230, 156 Cal.App.4th 1508, review denied. Pleading 
358; Torts  437

The litigation privilege from tort claims applies to communications related to anticipated legislative, judicial, or
other official proceedings, if actually contemplated in good faith and under serious consideration. 1-800
Contacts, Inc. v. Steinberg (App. 2 Dist. 2003) 132 Cal.Rptr.2d 789, 107 Cal.App.4th 568, review denied. Torts

 122

Fact that newspaper's retraction was published in response to a demand letter written pursuant to the statute
requiring a demand letter prior to recovering general and exemplary damages in a defamation suit did not make
the retraction part of an "official" proceeding, within the meaning of the statutory privilege for official
proceedings authorized by law; no government agency, officer, body or proceeding was involved even
peripherally in the publication of the retraction. Eisenberg v. Alameda Newspapers, Inc.(App. 1 Dist. 1999) 88
Cal.Rptr.2d 802, 74 Cal.App.4th 1359, rehearing denied, review denied. Libel And Slander  36

Although statute conferring privilege upon publication made in legislative, judicial, or other official proceeding
or made to interested persons is most commonly asserted in actions for defamation, it applies to virtually all
other causes of action, except malicious prosecution, based upon publication of assertedly offensive material.
Begier v. Strom (App. 1 Dist. 1996) 54 Cal.Rptr.2d 158, 46 Cal.App.4th 877. Malicious Prosecution  40;
Torts  122

Declarant was entitled to legislative privilege as to claim that republication of her testimony in local press,
which in certain respects inaccurately reported original testimony, was defamatory, absent any showing that
witness consented to, authorized or participated in the republication. Spitler v. Children's Institute International
(App. 2 Dist. 1992) 14 Cal.Rptr.2d 197, 11 Cal.App.4th 432. Libel And Slander  74

Private employer's activities in investigating various complaints against employee in submitting results of its
investigations to board of directors in connection with firing decision, was not quasi-judicial proceeding, for
purpose of availability of official proceeding privilege. Cuenca v. Safeway San Francisco Employees Federal



Credit Union (App. 1 Dist. 1986) 225 Cal.Rptr. 852, 180 Cal.App.3d 985. Libel And Slander  36

Private processing of dental claims cannot be deemed part of any "legislative" "judicial" or "official"
proceeding, or any proceeding "authorized by law, and reviewable by writ of mandate"; therefore, statements
made in letter written by dental administrator to patients or oral surgeon explaining that reasons for denial of
claims were that some of oral surgeon's dental work was unnecessary and that oral surgeon was overcharging
were not absolutely privileged as publications made in legislative, judicial, or other official proceeding
authorized by law. Slaughter v. Friedman (1982) 185 Cal.Rptr. 244, 32 Cal.3d 149, 649 P.2d 886. Libel And
Slander  36

A publication made in any legislative, judicial or other official proceeding authorized by law is absolutely
privileged. Long v. Pinto (App. 4 Dist. 1981) 179 Cal.Rptr. 182, 126 Cal.App.3d 946. Libel And Slander 
36

Although defamatory publications made in course of a judicial proceeding are absolutely privileged even if
made with actual malice, the privilege is afforded only if the following conditions have been met: the
publication was made in a judicial proceeding; had some connection or logical relation to the action; was made
to achieve the objects of the litigation; and involved litigants or other participants authorized by law, and such
requirements attach with equal force to other official proceedings authorized by law. Long v. Pinto (App. 4
Dist. 1981) 179 Cal.Rptr. 182, 126 Cal.App.3d 946. Libel And Slander  38(1)

Purpose of privilege relating to legislative or judicial or other official proceeding is to afford litigants utmost
freedom of access to courts, to preserve and defend their right and to protect attorneys during course of their
representation of their clients. Larmour v. Campanale (App. 4 Dist. 1979) 158 Cal.Rptr. 143, 96 Cal.App.3d
566. Libel And Slander  37; Libel And Slander  38(1)

Fact that conspiracy to forge and actual forgery of building permit may have taken place prior to and outside
any meeting of the city planning commission or city council did not mean that such conspiracy did not occur "in
any proceeding," under this section providing that a privileged publication is one made in any legislative or
judicial proceeding, or in any other official proceeding authorized by law, since the protective mantle of this
section would extend to the activities and conduct alleged, separated as they were in time and space from the
city forums, where such preliminary activities were directed toward the proceedings before the planning
commission and before the city council. Pettitt v. Levy (App. 5 Dist. 1972) 104 Cal.Rptr. 650, 28 Cal.App.3d
484. Conspiracy  11

Any publication made in a city planning commission or city council proceedings is within the protection of this
section providing that a privileged publication is one made in any legislative or judicial proceeding, or in any
other official proceeding authorized by law, even though the proceedings are not strictly judicial, and the
privilege extends to persons who are not parties but who are witnesses or interested members of the public
desiring to oppose the granting of a variance. Pettitt v. Levy (App. 5 Dist. 1972) 104 Cal.Rptr. 650, 28
Cal.App.3d 484. Action  12

Absolute privilege set forth in this section providing that a privileged publication is one made in any legislative
or judicial proceeding, or in any other official proceeding authorized by law, attaches to any publication that has
any reasonable relation to the action and is made to achieve the objects of the litigation, even though published
outside the courtroom, and even though no function of the court or its officers is involved; the publication need
not be pertinent, relevant or material in a technical sense to any issue if it has some connection or relation to the
proceedings. Pettitt v. Levy (App. 5 Dist. 1972) 104 Cal.Rptr. 650, 28 Cal.App.3d 484. Action  12

Language employed in a judicial or legislative proceeding as specified in this section is absolutely privileged in
character. Whelan v. Wolford (App. 1958) 164 Cal.App.2d 689, 331 P.2d 86. Libel And Slander  37; Libel
And Slander  38(1)

A publication made in any legislative or judicial proceeding or in any other official proceeding authorized by
law is "absolutely privileged", that is, not actionable, although made maliciously and with knowledge of its



falsity. Washer v. Bank of America Nat. Trust & Savings Ass'n (1943) 21 Cal.2d 822, 136 P.2d 297. Libel And
Slander  51(2)

The extension of absolute privilege accorded a publication made in any judicial proceeding to communications
made preliminary thereto is limited to communications such as those made by client to attorney or individual to
prosecuting attorney or other public officer preliminary to proposed criminal prosecution and does not extend
beyond a communication to one actually involved in the proceeding, either as judge, attorney, party, or witness.
Washer v. Bank of America Nat. Trust & Savings Ass'n (1943) 21 Cal.2d 822, 136 P.2d 297. Libel And Slander

 36

Statement of bank's vice president made to newspaper reporters and others in commenting on national labor
relations board's decision ordering bank to reinstate an employee was not "absolutely privileged" as a
publication made in "judicial proceeding" or other official proceeding authorized by law, though a proceeding
involving a labor dispute to which bank was a party was pending before the labor board at the time. Washer v.
Bank of America Nat. Trust & Savings Ass'n (1943) 21 Cal.2d 822, 136 P.2d 297. Libel And Slander 
38(1)

23. Public journal

Privilege under California statute [West's Ann.Cal.Civ.Code § 47, subd. 4] relating to reports in a "public
journal" was unavailable to publisher of graphic charts prepared in part on basis of government aircraft
instrument approach procedures; publisher remained liable for defects in the charts, which did not constitute a
"public journal." Brocklesby v. U.S., C.A.9 (Cal.)1985, 767 F.2d 1288, certiorari denied 106 S.Ct. 882, 474
U.S. 1101, 88 L.Ed.2d 918. Aviation  237

A newspaper and its website were "public journals" within the meaning of statutory privilege for fair and true
report in public journal of public official proceeding. Carver v. Bonds (App. 1 Dist. 2005) 37 Cal.Rptr.3d 480,
135 Cal.App.4th 328. Libel And Slander  49

Newspaper articles that were accurate reports of contents of federal pleadings were absolutely privileged as fair
and true report in public journal of judicial proceeding. Abraham v. Lancaster Community Hospital (App. 2
Dist. 1990) 266 Cal.Rptr. 360, 217 Cal.App.3d 796. Libel And Slander  36

24. Legislative proceedings

Absolute immunity attaches to statements made before legislative body and malice of declarant will not defeat
privilege when it is shown that alleged defamatory statement bears some connection to work of the legislative
body. Scott v. McDonnell Douglas Corp.(App. 2 Dist. 1974) 112 Cal.Rptr. 609, 37 Cal.App.3d 277. Libel And
Slander  37

Privilege provided by this section to effect that privileged publication or broadcast is one made in any
legislative proceeding operates to promote public interest that public officials remain accountable for their
activities while in office. Scott v. McDonnell Douglas Corp.(App. 2 Dist. 1974) 112 Cal.Rptr. 609, 37
Cal.App.3d 277. Libel And Slander  37

Generally, defamatory matter published in due course of legislative proceedings is "absolutely privileged", and
the rule includes proceedings in all legislative bodies, whether state or municipal. Kelly v. Daro (App. 2 Dist.
1941) 47 Cal.App.2d 418, 118 P.2d 37. Libel And Slander  37

The privilege of a witness appearing before a committee of the legislature in a matter within the jurisdiction of
the committee is the same as that of a witness in judicial proceedings. Kelly v. Daro (App. 2 Dist. 1941) 47
Cal.App.2d 418, 118 P.2d 37. Libel And Slander  37

A statement made by a witness at a hearing before a committee of the legislature which is pertinent to the
questions and subject of examination is "absolutely privileged". Kelly v. Daro (App. 2 Dist. 1941) 47
Cal.App.2d 418, 118 P.2d 37. Libel And Slander  37



II. PRIVILEGED PUBLICATIONS OR BROADCASTS

Absolute immunity, judicial proceedings 58
Abuse of process, judicial proceedings 72
Administrative agencies, communications between interested parties 142
Administrative agencies, judicial proceedings 60
Agents, communications between interested parties 144
Alteration or destruction of evidence, judicial proceedings 100
Anti-SLAPP actions, litigation privileged 124.5
Appeal bonds, judicial proceedings 73
Application and scope of protection, judicial proceedings 52
Arbitration, judicial proceedings 96.5
Attorney General investigations, other official proceedings 130
Attorneys and state bar, communications between interested parties 145
Attorneys, judicial proceedings 90
Bad faith or malice, litigation privilege 118
Balancing test, judicial proceedings 55
Boards and commissions, other official proceedings 132
Breach of contract, litigation privilege 124
Brokerages, communications between interested parties 149
Burden of proof, communications between interested parties 155
Church members, communications between interested parties 147
City council, other official proceedings 133
Client counseling, judicial proceedings 71
Clubs, communications between interested parties 146
Commissions, other official proceedings 132
141-158 Common interest privilege
Communication in anticipation of litigation, judicial proceedings 65
Communication, litigation, generally, judicial proceedings 67
Communication, pre-litigation, judicial proceedings 66
Communications between interested parties 141-158

Communications between interested parties - In general 141
Communications between interested parties - Administrative agencies 142
Communications between interested parties - Agents 144
Communications between interested parties - Attorneys and state bar 145
Communications between interested parties - Brokerages 149
Communications between interested parties - Church members 147
Communications between interested parties - Clubs 146
Communications between interested parties - Corporations 148
Communications between interested parties - Criminal matters 150
Communications between interested parties - Employers and employees 151
Communications between interested parties - Former and prospective employers  152
Communications between interested parties - Labor and labor unions 153
Communications between interested parties - Persons interested 143
Communications between interested parties - Presumptions and burden of proof  155
Communications between interested parties - Public interest privilege 158
Communications between interested parties - Schools and school districts 154
Communications between interested parties - Sufficiency of evidence 157
Communications between interested parties - Title insurance 156

Condominium or homeowners's associations, litigation privilege 113
Confidentiality contracts, judicial proceedings 59
Connection or logical relationship, litigation privilege 108



Considerations, litigation privilege 107
Conspiracy, judicial proceedings 75
Contract, breach of, litigation privilege 124
Corporations, communications between interested parties 148
Court personnel, judicial proceedings 91
Creditor and debtor, judicial proceedings 77
Creditor and debtor, litigation privilege 114
Criminal acts, judicial proceedings 74
Criminal matters, communications between interested parties 150
Debtor and creditor, judicial proceedings 77
Debtor and creditor, litigation privilege 114
Demand letters, litigation privilege 116
Derivative tort actions, litigation privilege 117
Destruction or alteration of evidence, judicial proceedings 100
Discovery, judicial proceedings 99
Disparagement of title, judicial proceedings 79
Elements, litigation privilege 107
Employers, prospective and former, communications between interested parties  152
Employers and employees, communications between interested parties 151
Environmental impact reports, judicial proceedings 69
Evidence, destruction or alteration of, judicial proceedings 100
Evidence, dismissal by court, judicial proceedings 102
Evidence, impeachment, judicial proceedings 101
Evidence, marshalling of, other official proceedings 138
Evidence, sufficiency, communications between interested parties 157
Executive functions, other official proceedings 139
Expert witnesses, judicial proceedings 93
Factors, litigation privilege 107
Family law, judicial proceedings 81
Former and prospective employers, communications between interested parties  152
Fraudulent statements, litigation privilege 123
Governmental investigations, other official proceedings 129
Grand jurors, judicial proceedings 82
Homeowners' or condominium associations, litigation privilege 113
Impeachment evidence, judicial proceedings 101
Insurance, judicial proceedings 80
Interested persons, communications between interested parties 143
Invasion of privacy, litigation privilege 122
Investigations, Attorney General, other official proceedings 130
Investigations, governmental, other official proceedings 129
Investigations, judicial proceedings 70
Investigations, police, other official proceedings 131
Judges, judicial proceedings 89
Judgments, judicial proceedings 85
Judicial proceedings 51-103

Judicial proceedings - In general 51
Judicial proceedings - Absolute immunity 58
Judicial proceedings - Abuse of process 72
Judicial proceedings - Administrative agencies 60
Judicial proceedings - Appeal bonds 73
Judicial proceedings - Arbitration 96.5
Judicial proceedings - Balancing test 55



Judicial proceedings - Client counseling 71
Judicial proceedings - Communication in anticipation of litigation 65
Judicial proceedings - Confidentiality contracts 59
Judicial proceedings - Conspiracy 75
Judicial proceedings - Court personnel 91
Judicial proceedings - Criminal acts 74
Judicial proceedings - Debtor and creditor 77
Judicial proceedings - Destruction or alteration of evidence 100
Judicial proceedings - Discovery 99
Judicial proceedings - Disparagement of title 79
Judicial proceedings - Environmental impact reports 69
Judicial proceedings - Evidence, dismissal by court 102
Judicial proceedings - Expert witnesses 93
Judicial proceedings - Family law 81
Judicial proceedings - Grand jurors 82
Judicial proceedings - Impeachment evidence 101
Judicial proceedings - Insurance 80
Judicial proceedings - Investigations 70
Judicial proceedings - Judges 89
Judicial proceedings - Judgments 85
Judicial proceedings - Lawyers 90
Judicial proceedings - Letters and reports 83
Judicial proceedings - Lien notices 76
Judicial proceedings - Lis pendens 84
Judicial proceedings - Litigation alternatives 63
Judicial proceedings - Litigation communications, generally 67
Judicial proceedings - Logical relationship requirement 56
Judicial proceedings - Malicious prosecution 94
Judicial proceedings - Mechanic's lien 87
Judicial proceedings - Nonlitigation purpose 62
Judicial proceedings - Official duty 57
Judicial proceedings - Out-of-court statements 61
Judicial proceedings - Persons protected, generally 88
Judicial proceedings - Pleadings 103
Judicial proceedings - Pre-litigation communications 66
Judicial proceedings - Prospective litigation communications 64
Judicial proceedings - Protective orders 68
Judicial proceedings - Public policy 54
Judicial proceedings - Purpose of privilege 53
Judicial proceedings - Quasi-judicial proceeding 98
Judicial proceedings - Scope and application of protection 52
Judicial proceedings - Settlement negotiations 96
Judicial proceedings - Stop notices 86
Judicial proceedings - Time of attachment 95
Judicial proceedings - Tortious conduct 97
Judicial proceedings - Wills 78
Judicial proceedings - Witnesses 92

Labor and labor unions, communications between interested parties 153
Lawyers, judicial proceedings 90
Legislative committees, other official proceedings 128
Letters and reports, judicial proceedings 83
Letters and reports, other official proceedings 137



Lien notices, judicial proceedings 76
Lis pendens, judicial proceedings 84
Lis pendens, litigation privilege 115
Litigating in the press, litigation privilege 110
Litigation alternatives, judicial proceedings 63
Litigation, communication in anticipation of, judicial proceedings 65
Litigation communications, generally, judicial proceedings 67
Litigation privilege 104-124.5

Litigation privilege - In general 104
Litigation privilege - Anti-SLAPP actions 124.5
Litigation privilege - Breach of contract 124
Litigation privilege - Connection or logical relationship 108
Litigation privilege - Debtor and creditor 114
Litigation privilege - Demand letters 116
Litigation privilege - Derivative tort actions 117
Litigation privilege - Fraudulent statements 123
Litigation privilege - Homeowners' or condominium associations 113
Litigation privilege - Invasion of privacy 122
Litigation privilege - Lis pendens 115
Litigation privilege - Litigating in the press 110
Litigation privilege - Malice or bad faith 118
Litigation privilege - Malicious prosecution 121
Litigation privilege - Malpractice actions 120
Litigation privilege - Out-of-court statements 112
Litigation privilege - Pleadings and process 111
Litigation privilege - Presumptions and burden of proof 111.5
Litigation privilege - Purpose 106
Litigation privilege - Scope and application 105
Litigation privilege - Statements in contemplation of litigation 109
Litigation privilege - Telephone messages 112.5
Litigation privilege - Test 107
Litigation privilege - Tortious acts, generally 119

Logical relationship or connection, litigation privilege 108
Logical relationship requirement, judicial proceedings 56
Malice or bad faith, litigation privilege 118
Malicious prosecution, judicial proceedings 94
Malicious prosecution, litigation privilege 121
Malpractice actions, litigation privilege 120
Marshalling evidence, other official proceedings 138
Mechanic's lien, judicial proceedings 87
Nonlitigation purpose, judicial proceedings 62
Official duty, judicial proceedings 57
Other official proceedings 125-140

Other official proceedings - In general 125
Other official proceedings - Attorney General investigations 130
Other official proceedings - Boards and commissions 132
Other official proceedings - City council 133
Other official proceedings - Executive functions 139
Other official proceedings - Governmental investigations 129
Other official proceedings - Legislative committees 128
Other official proceedings - Letters and reports 137
Other official proceedings - Marshalling evidence 138



Other official proceedings - Pleadings 140
Other official proceedings - Police investigations 131
Other official proceedings - Preliminary conversations 136
Other official proceedings - Private organizations 134
Other official proceedings - Purpose 127
Other official proceedings - Regulatory complaints 135
Other official proceedings - Scope and application of privilege 126

Out-of-court statements, judicial proceedings 61
Out-of-court statements, litigation privilege 112
Persons interested, communications between interested parties 143
Persons protected, generally, judicial proceedings 88
Pleadings and process, litigation privilege 111
Pleadings, judicial proceedings 103
Pleadings, other official proceedings 140
Police investigations, other official proceedings 131
Preliminary conversations, other official proceedings 136
Pre-litigation communications, judicial proceedings 66
Pre-litigation statements, litigation privilege 109
Presumptions and burden of proof, communications between interested parties  155
Privacy invasion, litigation privilege 122
Private organizations, other official proceedings 134
Prosecution, malicious, litigation privilege 121
Prospective and former employers, communications between interested parties  152
Prospective litigation communications, judicial proceedings 64
Protective orders, judicial proceedings 68
Public interest privilege, communications between interested parties 158
Public policy, judicial proceedings 54
Purpose, litigation privilege 106
Purpose of privilege, judicial proceedings 53
Purpose, other official proceedings 127
Quasi-judicial proceeding, judicial proceedings 98
Regulatory complaints, other official proceedings 135
Religious society members, communications between interested parties 147
Reports and letters, judicial proceedings 83
Schools and school districts, communications between interested parties 154
Scope and application, litigation privilege 105
Scope and application of privilege, other official proceedings 126
Scope and application of protection, judicial proceedings 52
Settlement negotiations, judicial proceedings 96
State bar and attorneys, communications between interested parties 145
Statements in contemplation of litigation, litigation privilege 109
Stop notices, judicial proceedings 86
Sufficiency of evidence, communications between interested parties 157
Telephone messages, litigation privilege 112.5
Test, litigation privilege 107
Time of attachment, judicial proceedings 95
Title, disparagement of, judicial proceedings 79
Title insurance, communications between interested parties 156
Tort actions, derivative, litigation privilege 117
Tortious acts, generally, litigation privilege 119
Tortious conduct, judicial proceedings 97
Unlawful detainer, judicial proceedings 67.5



Unlawful detainer, judicial proceedings - Unlawful detainer 67.5
Wills, judicial proceedings 78
Witnesses, judicial proceedings 92

51. Judicial proceedings, privileged publications or broadcasts — In general

Communications with "some relation" to judicial proceedings are absolutely immune from tort liability by
California's litigation privilege. Oei v. N. Star Capital Acquisitions, LLC, C.D.Cal.2006, 486 F.Supp.2d 1089.
Torts  122

California's litigation privilege protects participants in judicial proceedings from derivative tort actions based
on communications in or regarding the judicial proceeding. eCash Technologies, Inc. v. Guagliardo,
C.D.Cal.2001, 210 F.Supp.2d 1138. Torts  122

In immunizing participants from liability for torts arising from communications made during judicial
proceedings, the law places upon litigants the burden of exposing during trial the bias of witnesses and the
falsity of evidence, thereby enhancing the finality of judgments and avoiding an unending roundelay of
litigation, an evil far worse than an occasional unfair result. Flatley v. Mauro (2006) 46 Cal.Rptr.3d 606, 39
Cal.4th 299, 139 P.3d 2. Torts  122

Litigation privilege barred litigant's claims against law firm for intentional and negligent infliction of emotional
distress, which claims were based on law firm's use of documents disclosing litigant's HIV positive status in the
course of litigation to achieve firm's object of defending interests of its clients against litigant's personal injury
claims. Jeffrey H. v. Imai, Tadlock & Keeney (App. 1 Dist. 2000) 101 Cal.Rptr.2d 916, 85 Cal.App.4th 345, as
modified. Damages  57.49

Provision of Civil Code under which any publication or broadcast made in the course of a judicial proceeding is
privileged applies to conduct or publications occurring outside the courtroom, to conduct or publications which
are legally deficient for one reason or another, and even to malicious or fraudulent conduct or publications.
O'Keefe v. Kompa (App. 4 Dist. 2000) 100 Cal.Rptr.2d 602, 84 Cal.App.4th 130. Torts  122

Actions of defendants against whom judgment awarding attorney fees had been entered in plaintiff's
unsuccessful action, and defendants' attorneys, in attempting to collect on judgment by filing levy on a bank
account, and filing an abstract of judgment, while plaintiff's appeal was pending, were privileged as
publications or broadcasts made in the course of a judicial proceeding, and thus could not support claims by
plaintiff for abuse of process and title disparagement, even though actions in question occurred outside a
courtroom. O'Keefe v. Kompa (App. 4 Dist. 2000) 100 Cal.Rptr.2d 602, 84 Cal.App.4th 130. Libel And Slander

 136; Process  168

Statutorily privileged publications or broadcasts, unlike evidentiary privileges which function by exclusion of
evidence operate as limitations upon liability; accordingly, when allegations of misconduct properly put an
individual's intent at issue in a civil action, statements made during the course of a judicial proceeding may be
used for evidentiary purposes in determining whether the individual acted with the requisite intent. Shade
Foods, Inc. v. Innovative Products Sales & Marketing, Inc.(App. 1 Dist. 2000) 93 Cal.Rptr.2d 364, 78
Cal.App.4th 847, modified on denial of rehearing. Torts  122

Judicial immunity from a suit for damages is not dependent on the severity of the misconduct. Soliz v. Williams
(App. 2 Dist. 1999) 88 Cal.Rptr.2d 184, 74 Cal.App.4th 577. Judges  36

Court of Appeal would not address whether ex-wife's tort action to recover for ex-husband's alleged
concealment of assets during dissolution proceeding was barred by litigation privilege, where trial court
dismissed action for lack of jurisdiction before reaching issue of litigation privilege. Dale v. Dale (App. 4 Dist.
1998) 78 Cal.Rptr.2d 513, 66 Cal.App.4th 1172, rehearing denied, review denied. Appeal And Error 
173(2)



Privilege against tort claims for communications to judicial or governmental bodies applied to consultant's
preparation of environmental impact report (EIR) for county, and barred developer's tort action against the
consultant. Mission Oaks Ranch, Ltd. v. County of Santa Barbara (App. 2 Dist. 1998) 77 Cal.Rptr.2d 1, 65
Cal.App.4th 713, rehearing denied, review denied. Torts  122

Absolute privilege for publication in judicial proceeding barred patient's fraud, negligence, and negligent
misrepresentation claims against physician based on medical report physician submitted to patient's workers'
compensation insurance carrier. Harris v. King (App. 4 Dist. 1998) 70 Cal.Rptr.2d 790, 60 Cal.App.4th 1185,
rehearing denied, review denied, certiorari denied 119 S.Ct. 349, 525 U.S. 935, 142 L.Ed.2d 288. Fraud 
36; Health  709(3)

Communications between psychiatrists selected by employer to examine employee in connection with
application for disability leave and employer regarding personal medical history of employee were not
privileged under codified litigation privilege, as process through which employee sought to secure disability
leave was not judicial or quasi-judicial proceeding. Pettus v. Cole (App. 1 Dist. 1996) 57 Cal.Rptr.2d 46, 49
Cal.App.4th 402, modified on denial of rehearing, review denied. Torts  122

Privilege applicable to publications and broadcasts made during judicial proceedings applies only to torts
arising from communicative acts, such as statements or publications. Mero v. Sadoff (App. 2 Dist. 1995) 37
Cal.Rptr.2d 769, 31 Cal.App.4th 1466. Torts  122

Acts of physician during examination of patient which patient alleged to have caused injuries were not
"communication" or "broadcast" and were not protected by privilege for communication or broadcast made in
judicial proceedings as would preclude medical malpractice action by patient, even though examination was
performed at request of patient's insurer and in preparation for lawsuit; patient sought damages for injuries
resulting from physician's noncommunicative conduct, and not from preparation of false report or publication of
injurious falsehood. Mero v. Sadoff (App. 2 Dist. 1995) 37 Cal.Rptr.2d 769, 31 Cal.App.4th 1466. Health 
709(3)

Publication which is alleged to be disparaging to property is absolutely privileged and cannot be subject of
disparagement suit if publication is made by party to judicial proceeding. Wilton v. Mountain Wood
Homeowners Assn.(App. 1 Dist. 1993) 22 Cal.Rptr.2d 471, 18 Cal.App.4th 565. Libel And Slander  136

Absolute litigation privilege extends to publications in judicial proceedings regardless of whether malice or
intent to harm was involved. Wilton v. Mountain Wood Homeowners Assn.(App. 1 Dist. 1993) 22 Cal.Rptr.2d
471, 18 Cal.App.4th 565. Torts  122

Statements made by child care professional during extensive testimony at preliminary hearing in which
preschool teacher was implicated on child molestation charges were absolutely privileged as statements given
as testimony in judicial proceeding, despite allegations that testimony was false, perjurious and defamatory and
that witness was "coached" in delivering that testimony by broadcast journalist. Spitler v. Children's Institute
International (App. 2 Dist. 1992) 14 Cal.Rptr.2d 197, 11 Cal.App.4th 432. Libel And Slander  38(3)

The litigation privilege does not protect a claim for damages under the Invasion of Privacy Act, a
psychotherapist's voluntary disclosure during a custody proceeding of a patient's confidential communications,
or statements made in judicial proceeding that violated contractual provision not to disclose former employer's
trade secrets. Mattco Forge, Inc. v. Arthur Young & Co.(App. 2 Dist. 1992) 6 Cal.Rptr.2d 781, 5 Cal.App.4th
392, review denied. Antitrust And Trade Regulation  427; Torts  355

"Litigation privilege" of immunity statute did not bar claim against city for alleged failure to warn felony
robbery victim/witness of plan by alleged robber to kill witness on grounds that police detective's statements to
witness that defendant did not pose danger, since statements were unrelated to pending robbery prosecution and
were not made in course of judicial proceeding to achieve objects of robbery prosecution. Carpenter v. City of
Los Angeles (App. 2 Dist. 1991) 281 Cal.Rptr. 500, 230 Cal.App.3d 923, review denied. Municipal
Corporations  740(1)



Statutory litigation privilege, which bars suit against authorized participant in judicial proceeding for statements
made in connection therewith, does not prevent the evidentiary use of privileged communications in otherwise
allowable actions. Doctors' Co. Ins. Services v. Superior Court (App. 3 Dist. 1990) 275 Cal.Rptr. 674, 225
Cal.App.3d 1284, review denied. Witnesses  184(1)

Psychologist who was hired by parents to evaluate child's allegations that father had sexually abused child, for
purposes of child custody dispute, was immune from mother's action alleging professional negligence,
intentional infliction of emotional distress, negligent infliction of emotional distress and fraud pursuant to
privilege for publication in judicial proceeding; alleged wrongful communications by psychologist were made
in judicial proceeding, publications had connection to case, psychologist was invited, and ultimately
court-approved participant, and communication was made to achieve objects of litigation. Howard v. Drapkin
(App. 2 Dist. 1990) 271 Cal.Rptr. 893, 222 Cal.App.3d 843. Damages  57.49; Fraud  36; Officers And
Public Employees  114

Subdivision (2) of this section did not preclude liability for unlawful recording of confidential telephone
conversations in anticipation of litigation; mobile home park management alleged injury from taping of
telephone conversations, not from publication or broadcast of information contained in those conversations;
right to remedy accrued at moment of violation, so park residents' claim that conversations were recorded in
anticipation of litigation was irrelevant; and extension of litigation privilege to unlawful conduct undertaken to
obtain evidence in anticipation of litigation would lead to unacceptable consequences. Kimmel v. Goland
(1990) 271 Cal.Rptr. 191, 51 Cal.3d 202, 793 P.2d 524. Telecommunications  1441

Attorneys would not be provided especially broad application of this section rendering privileged publication or
broadcast made in judicial proceeding, the litigation privilege, to avoid conflict of interest that might result if
attorney were forced to defend against invasion of privacy or illegal conduct claim as codefendant with clients,
so as to immunize attorney from liability for alleged misconduct in aiding and abetting violation of Privacy Act
[Penal Code § 630 et seq.]. Kimmel v. Goland (1990) 271 Cal.Rptr. 191, 51 Cal.3d 202, 793 P.2d 524. Torts

 333

Privileged statement that TV station made in course of motion for summary judgment, in which station
erroneously stated that broadcast of results of opinion poll about superior court judges was meant to assist
public in judicial elections that year, which was incorrect because judicial elections were not to be held until
following year, did not render truthful statements that were actually broadcast defamatory; statement was not
broadcast in connection with story and, in any event, absence of any judicial election in year of broadcast had
no impact on television station's right to broadcast results of opinion poll. Aisenson v. American Broadcasting
Co.(App. 2 Dist. 1990) 269 Cal.Rptr. 379, 220 Cal.App.3d 146. Libel And Slander  54

Absolute privilege covering publication or broadcast in any judicial proceeding barred cause of action for abuse
of process, even though privilege would not bar malicious prosecution action. Abraham v. Lancaster
Community Hospital (App. 2 Dist. 1990) 266 Cal.Rptr. 360, 217 Cal.App.3d 796. Process  169

Privilege for statements made in judicial proceedings was applicable to alleged tort of unauthorized disclosure
of trade secrets. ITT Telecom Products Corp. v. Dooley (App. 6 Dist. 1989) 262 Cal.Rptr. 773, 214 Cal.App.3d
307, review denied. Antitrust And Trade Regulation  427

Filing of lawsuit is publication in course of a judicial proceeding so as to be subject to absolute privilege for
such publication under West's Ann.Cal.Civ.Code § 47, subd. 2. Williams v. Coombs (App. 3 Dist. 1986) 224
Cal.Rptr. 865, 179 Cal.App.3d 626, review denied. Libel And Slander  38(2)

Alleged conduct of attorney representing patient's daughter in making statement that physician committed
medical malpractice, which statement was made in judicial proceeding, constituted a privileged publication
under West's Ann.Cal.Civ.Code § 47, subd. 2, and such privilege would defeat physician's claim for intentional
infliction of emotional distress. Williams v. Coombs (App. 3 Dist. 1986) 224 Cal.Rptr. 865, 179 Cal.App.3d
626, review denied. Damages  57.49



Absolute privilege of West's Ann.Cal.Civ.Code § 47, subd. 2 for publication or broadcast made in a judicial
proceeding is a substantive defense. Berman v. RCA Auto Corp.(App. 2 Dist. 1986) 222 Cal.Rptr. 877, 177
Cal.App.3d 321, review denied. Libel And Slander  38(1)

Absolute privilege for documents in judicial proceedings has been judicially extended to any communication
related to litigation or proposed litigation other than defamation, including intentional infliction of emotional
distress and intentional interference with economic advantage. Herzog v. A Co., Inc.(App. 4 Dist. 1982) 188
Cal.Rptr. 155, 138 Cal.App.3d 656. Damages  57.49; Torts  122; Torts  220

Publication spoken of in this section governing absolute privilege accorded to statements made in a judicial
proceeding is not confined to the type meeting the requirements associated with libel and slander. Portman v.
George McDonald Law Corp.(App. 2 Dist. 1979) 160 Cal.Rptr. 505, 99 Cal.App.3d 988. Libel And Slander

 38(1)

Considering legal business of major corporations, it is not unreasonable extension of this section, which makes
communications made in judicial proceedings privileged, to apply to communications of any attorney retained
by client expecting to be party to threaten litigation, so long as attorney has been employed by client with
reference to impending judicial proceeding or controversy underlying it. Lerette v. Dean Witter Organization,
Inc.(App. 2 Dist. 1976) 131 Cal.Rptr. 592, 60 Cal.App.3d 573. Libel And Slander  38(1)

Defamatory statements which charged that attorneys manufactured evidence, suborned perjury and conducted
themselves in an unprofessional and illegal manner in action, which were uttered orally outside of court and not
in course of any legal proceedings to third persons who had no interest in action and which were made by
persons who were not parties or witnesses in action, were not made in a "judicial proceeding" and were thus not
absolutely privileged. Bradley v. Hartford Acc. & Indem. Co.(App. 1 Dist. 1973) 106 Cal.Rptr. 718, 30
Cal.App.3d 818. Libel And Slander  38(1)

Defamatory publications made in the course of judicial proceedings are absolutely privileged even if made with
actual malice. Bradley v. Hartford Acc. & Indem. Co.(App. 1 Dist. 1973) 106 Cal.Rptr. 718, 30 Cal.App.3d
818. Libel And Slander  51(2)

All doubts must be resolved in favor of relevancy and pertinency of allegedly defamatory statements arising out
of judicial proceeding and in order that the privilege which attaches to statements made in judicial proceeding
be inapplicable the matter must be so probably wanting in relation to subject matter that there can be no
reasonable doubt of its impropriety. Friedman v. Knecht (App. 2 Dist. 1967) 56 Cal.Rptr. 540, 248 Cal.App.2d
455. Libel And Slander  50.5

Publications made in the course of a judicial proceeding or any other proceeding authorized by law are
absolutely privileged. Larrick v. Gilloon (App. 4 Dist. 1959) 1 Cal.Rptr. 360, 176 Cal.App.2d 408. Libel And
Slander  36

The rule that publications made in course of judicial proceeding are absolutely privileged is applicable to action
for disparagement of title. Albertson v. Raboff (1956) 46 Cal.2d 375, 295 P.2d 405. Libel And Slander  136

Statements that plaintiff had stolen hogs contained in affidavits filed in support of motion for new trial in action
in which plaintiff had been witness, was "privileged," within this section providing that publication in judicial
proceeding should be privileged. Donnell v. Linforth (App. 1 Dist. 1935) 11 Cal.App.2d 25, 52 P.2d 937. Libel
And Slander  38(2)

Dicta recognizing absolute character of privileged publication in judicial proceeding had some persuasive, if not
authoritative, force. Donnell v. Linforth (App. 1 Dist. 1935) 11 Cal.App.2d 25, 52 P.2d 937. Courts  92

Slanderous words uttered in judicial proceeding are ordinarily privileged, unless shown to be so irrelevant as
not to be privileged. Meraviglia v. Bovee (App. 2 Dist. 1931) 113 Cal.App. 752, 298 P. 1040. Libel And
Slander  38(1)



Under this section, providing inter alia, that a privileged communication is one made in any legislative or
judicial proceeding, but irrelevant or immaterial matter voluntarily or maliciously published in the course of
judicial proceedings is not privileged, a district attorney conducting a criminal case in a justice's court is not
privileged to charge opposing counsel with perjury or subornation of perjury. Carpenter v. Ashley (1906) 148
Cal. 422, 83 P. 444. Libel And Slander  38(5)

Under subd. 2 of this section, providing that publications made in judicial proceedings are privileged, the
complainant in an action in a court which has jurisdiction of the offense charged, if he makes a false accusation,
is not liable in a civil action, but may be indicted for perjury. Ball v. Rawles (1892) 93 Cal. 222, 28 P. 937, 27
Am.St.Rep. 174. Libel And Slander  38(2)

52.  —  —  Scope and application of protection, judicial proceedings, privileged publications or
broadcasts

Privilege for communication made in judicial proceeding applies under California law to any communication:
(1) made in judicial or quasi-judicial proceedings, (2) by litigants or other participants authorized by law, (3) to
achieve objects of litigation, and (4) that have some connection or logical relation to action. Rodriguez v.
Panayiotou, C.A.9 (Cal.)2002, 314 F.3d 979. Libel And Slander  36; Libel And Slander  38(1)

Any doubt as to whether California's litigation privilege applies is resolved in favor of applying it. Morales v.
Cooperative of American Physicians, Inc., Mut. Protection Trust, C.A.9 (Cal.)1999, 180 F.3d 1060. Torts 
122

Privilege accorded to statements which are made in course of judicial proceedings applies to all torts except
malicious prosecution and applies to any communication (1) made in a judicial or quasi-judicial proceeding, (2)
by litigants or other participants authorized by law, in or out of court, (3) to achieve the objects of litigation and
(4) has some connection or logical relation to the action. Marsh v. San Diego County, S.D.Cal.2006, 432
F.Supp.2d 1035. Malicious Prosecution  40; Torts  122

California statute barring tort liability for statements made in judicial proceedings applies to any
communication: (1) made in judicial or quasi-judicial proceedings; (2) by litigants or other participants
authorized by law; (3) to achieve objects of litigation; and (4) that have some connection or logical relation to
action. Meridian Project Systems, Inc. v. Hardin Const. Co., LLC, E.D.Cal.2005, 404 F.Supp.2d 1214. Torts

 122

California statute barring tort liability for statements made in judicial proceedings is not limited to statements
made in courtroom and in pleadings, but rather, protects any publication required or permitted by law in course
of judicial proceeding to achieve objects of litigation. Meridian Project Systems, Inc. v. Hardin Const. Co.,
LLC, E.D.Cal.2005, 404 F.Supp.2d 1214. Torts  122

California's litigation privilege, which protects litigants from being subjected to tort liability for
communications made in judicial or quasi-judicial proceedings, does not extend to statements regarding the
litigation made to non-participants in the action. TSMC North America v. Semiconductor Mfg. Intern.
Corp.(App. 1 Dist. 2008) 74 Cal.Rptr.3d 328, 161 Cal.App.4th 581. Torts  122

The usual formulation of the litigation privilege is that the privilege applies to any communication: (1) made in
judicial or quasi-judicial proceedings; (2) by litigants or other participants authorized by law; (3) to achieve the
objects of the litigation; and (4) that have some connection or logical relation to the action. 1100 Park Lane
Associates v. Feldman (App. 1 Dist. 2008) 74 Cal.Rptr.3d 1, 160 Cal.App.4th 1467. Torts  122

Preparatory activity leading to a witness's testimony is protected by the litigation privilege, to the extent that it
otherwise applies. Lambert v. Carneghi (App. 1 Dist. 2008) 70 Cal.Rptr.3d 626, 158 Cal.App.4th 1120, review
denied. Torts  122

Any doubt about whether the litigation privilege applies is resolved in favor of applying it. People ex rel.
Gallegos v. Pacific Lumber Co.(App. 1 Dist. 2008) 70 Cal.Rptr.3d 501, 158 Cal.App.4th 950, as modified,



review denied. Torts  122

"Judicial or quasi-judicial proceedings," to which the litigation privilege applies, are defined broadly to include
all kinds of truth-seeking proceedings, including administrative, legislative and other official proceedings.
People ex rel. Gallegos v. Pacific Lumber Co.(App. 1 Dist. 2008) 70 Cal.Rptr.3d 501, 158 Cal.App.4th 950, as
modified, review denied. Torts  122

Because the litigation privilege protects only publications and communications, a threshold issue in determining
the applicability of the privilege is whether the defendant's conduct was communicative or noncommunicative,
but if the gravamen of the action is communicative, the litigation privilege extends to noncommunicative acts
that are necessarily related to the communicative conduct. Jacob B. v. County of Shasta (2007) 56 Cal.Rptr.3d
477, 40 Cal.4th 948, 154 P.3d 1003. Torts  122

Although the litigation privilege is absolute where applicable, the privilege protects only prelitigation
communications having some relation to an anticipated lawsuit. A.F. Brown Elec. Contractor, Inc. v. Rhino
Elec. Supply, Inc.(App. 4 Dist. 2006) 41 Cal.Rptr.3d 1, 137 Cal.App.4th 1118, as modified, rehearing denied,
review denied. Libel And Slander  38(1); Torts  122

Under the usual formulation, the litigation privilege applies to any communication (1) made in judicial or
quasi-judicial proceedings, (2) by litigants or other participants authorized by law, (3) to achieve the objects of
the litigation, and (4) that have some connection or logical relation to the action. A.F. Brown Elec. Contractor,
Inc. v. Rhino Elec. Supply, Inc.(App. 4 Dist. 2006) 41 Cal.Rptr.3d 1, 137 Cal.App.4th 1118, as modified,
rehearing denied, review denied. Libel And Slander  38(1); Torts  122

The litigation privilege is not limited to the courtroom, but encompasses actions by administrative bodies and
quasi-judicial proceedings. A.F. Brown Elec. Contractor, Inc. v. Rhino Elec. Supply, Inc.(App. 4 Dist. 2006) 41
Cal.Rptr.3d 1, 137 Cal.App.4th 1118, as modified, rehearing denied, review denied. Libel And Slander 
38(1); Torts  122

Doubts about the litigation privilege's applicability to bar claim of abuse of process are resolved in favor of its
use. Pollock v. University of Southern California (App. 2 Dist. 2003) 6 Cal.Rptr.3d 122, 112 Cal.App.4th 1416,
rehearing denied, review denied, motion to recall remittitur denied. Process  171

The litigation privilege is broadly applied to protect most publications within lawsuits from claims of abuse of
process, provided that there is some connection between the lawsuit and the publication. Pollock v. University
of Southern California (App. 2 Dist. 2003) 6 Cal.Rptr.3d 122, 112 Cal.App.4th 1416, rehearing denied, review
denied, motion to recall remittitur denied. Process  169

Litigation privilege applied to bar abuse of process claim by professor who was terminated from her tenured
position at private university, which claim was based on university official's allegedly false declaration in
connection with university's motion for sanctions in prior lawsuit by professor against same parties; official's
declaration and the attached e-mail correspondence to other faculty constituted communication, not conduct,
and it was privileged because it was private communication between members of a party that related to actual
litigation, that being the professor's prior lawsuit. Pollock v. University of Southern California (App. 2 Dist.
2003) 6 Cal.Rptr.3d 122, 112 Cal.App.4th 1416, rehearing denied, review denied, motion to recall remittitur
denied. Process  169

Litigation privilege applies to any communication: (1) made in judicial or quasi-judicial proceedings; (2) by
litigants or other participants authorized by law; (3) to achieve the objects of the litigation; and (4) that have
some connection or logical relation to the action. Kashian v. Harriman (App. 5 Dist. 2002) 120 Cal.Rptr.2d 576,
98 Cal.App.4th 892. Torts  122

The absolute privilege for fair and true comments made in a judicial proceeding, as applied to political
consultant's libel action against publisher and writer of magazine article describing domestic abuse allegations
made against consultant in connection with child custody proceeding, was not limited by a functional analysis
to the statements actually made in the proceeding, but applied more broadly to protect the article's description



of statements made outside of the custody proceeding that reflected the gist or sting of the allegations in the
custody proceeding. Sipple v. Foundation For Nat. Progress (App. 2 Dist. 1999) 83 Cal.Rptr.2d 677, 71
Cal.App.4th 226, review denied. Libel And Slander  38(1)

Motives, morals, ethics and intent are not elements of the privilege against tort claims for communications to
judicial or governmental bodies. Mission Oaks Ranch, Ltd. v. County of Santa Barbara (App. 2 Dist. 1998) 77
Cal.Rptr.2d 1, 65 Cal.App.4th 713, rehearing denied, review denied. Torts  122

Privilege against tort claims for communications to judicial or governmental bodies applies to preparatory
documents and situations, such as those regarding seeking employment for gain, provided the elements of the
privilege are met. Mission Oaks Ranch, Ltd. v. County of Santa Barbara (App. 2 Dist. 1998) 77 Cal.Rptr.2d 1,
65 Cal.App.4th 713, rehearing denied, review denied. Torts  122

Absolute privilege for publication in judicial proceeding applies to all torts other than malicious prosecution,
including fraud, negligence and negligent misrepresentation. Harris v. King (App. 4 Dist. 1998) 70 Cal.Rptr.2d
790, 60 Cal.App.4th 1185, rehearing denied, review denied, certiorari denied 119 S.Ct. 349, 525 U.S. 935, 142
L.Ed.2d 288. Fraud  36; Negligence  500; Torts  122

In determining applicability of absolute privilege for communications made in course of judicial proceedings,
focus is on whether publication was connected or related to underlying proceedings, rather than status of
plaintiff in the subsequent proceeding. Obos v. Scripps Psychological Associates, Inc.(App. 3 Dist. 1997) 69
Cal.Rptr.2d 30, 59 Cal.App.4th 103. Torts  122

Litigation privilege applies to any publication or other communication required or permitted by law in the
course of a judicial or quasi-judicial proceeding to achieve the objects of the litigation, whether or not the
publication is made in the courtroom or in court pleadings, and whether or not any function of the court or its
officers is involved; privilege also applies to statements made in dialogues preliminary to litigation. Rothman v.
Jackson (App. 2 Dist. 1996) 57 Cal.Rptr.2d 284, 49 Cal.App.4th 1134, rehearing denied, review denied. Torts

 122

Absolute protection created by statutory litigation privilege covers any publication or statement which is made
in judicial or quasi-judicial proceedings by litigants or other participants authorized by law to achieve objects of
litigation, and which has some connection or logical relation to action. Stacy & Witbeck, Inc. v. City and
County of San Francisco (App. 1 Dist. 1996) 54 Cal.Rptr.2d 530, 47 Cal.App.4th 1, review denied. Torts 
122

Statutory litigation privilege encompasses only communicative act, and does not privilege tortious courses of
conduct. Stacy & Witbeck, Inc. v. City and County of San Francisco (App. 1 Dist. 1996) 54 Cal.Rptr.2d 530, 47
Cal.App.4th 1, review denied. Torts  122

Privilege for statements made in judicial proceeding does not apply to statements made outside of courtroom to
nonparties unconnected to proceedings. Begier v. Strom (App. 1 Dist. 1996) 54 Cal.Rptr.2d 158, 46
Cal.App.4th 877. Torts  122

Privilege for statements made in connection with litigation encompasses only communicative act, and does not
privilege tortious courses of conduct. Stacy & Witbeck, Inc. v. City and County of San Francisco (App. 1 Dist.
1995) 44 Cal.Rptr.2d 472, 36 Cal.App.4th 1074, modified on denial of rehearing, review denied. Torts  122

Statute creating privilege for publications and broadcasts made in judicial proceedings applies not only to
publications made in judicial proceedings themselves, but also to actions preparatory to judicial proceedings;
however, privilege does not apply to all preparatory actions. Mero v. Sadoff (App. 2 Dist. 1995) 37 Cal.Rptr.2d
769, 31 Cal.App.4th 1466. Torts  122

To be protected by litigation privilege, statements must be (1) made in judicial or quasi-judicial proceedings;
(2) by litigants or other participants authorized by law; (3) to achieve the objects of the litigation; and (4) have
some connection or logical relation to the action. Wilton v. Mountain Wood Homeowners Assn.(App. 1 Dist.



1993) 22 Cal.Rptr.2d 471, 18 Cal.App.4th 565. Torts  122

Judicial privilege is very broad, and may be used to protect publications or broadcasts made in any judicial
proceeding from claims of abuse of process. Adams v. Superior Court (App. 6 Dist. 1992) 3 Cal.Rptr.2d 49, 2
Cal.App.4th 521, review denied. Process  169

Any doubt as to whether judicial privilege applies is resolved in favor of applying it. Adams v. Superior Court
(App. 6 Dist. 1992) 3 Cal.Rptr.2d 49, 2 Cal.App.4th 521, review denied. Process  169

Privilege for publications or broadcasts made in judicial proceedings applies to any communication (1) made in
judicial or quasi-judicial proceeding, (2) by litigants or other participants authorized by law, in or out of court,
(3) to achieve objects of litigation, and (4) has some connection or logical relation to action. Kupiec v.
American Internat. Adjustment Co.(App. 4 Dist. 1991) 1 Cal.Rptr.2d 371, 235 Cal.App.3d 1326, review denied.
Torts  122

Privilege for publications or broadcasts made in judicial proceedings applies only to communicative acts and
does not privilege tortious courses of conduct. Kupiec v. American Internat. Adjustment Co.(App. 4 Dist. 1991)
1 Cal.Rptr.2d 371, 235 Cal.App.3d 1326, review denied. Torts  122

Though originally enacted to bar claims of defamation, the statutory litigation privilege applies to almost all tort
claims, including claims of intentional infliction of emotional distress and interference with prospective
economic advantage. Doctors' Co. Ins. Services v. Superior Court (App. 3 Dist. 1990) 275 Cal.Rptr. 674, 225
Cal.App.3d 1284, review denied. Damages  57.49; Torts  220; Torts  122

Privilege accorded to statements which are made in course of judicial proceedings applies to any publication
required or permitted by law in course of judicial proceeding to achieve objects of litigation, even though
publication is made outside of courtroom, and even though no function of court or its officers is involved.
Silberg v. Anderson (1990) 266 Cal.Rptr. 638, 50 Cal.3d 205, 786 P.2d 365, as modified. Torts  122

Privilege accorded to statements which are made in the course of judicial proceedings applies to any publication
required or permitted by law in course of judicial proceeding to achieve objects of litigation, regardless of
whether publication is made for purpose of promoting the interest of justice. Silberg v. Anderson (1990) 266
Cal.Rptr. 638, 50 Cal.3d 205, 786 P.2d 365, as modified. Torts  122

Absolute privilege covering publication or broadcast in judicial proceeding applied to alleged communication
of federal-complaint allegations within geographical area and within medical community; local medical
community possessed substantial interest in outcome of pending, federal-court litigation that challenged
hospital's alleged use of perinatal services to force others to use its medical and surgical facilities. Abraham v.
Lancaster Community Hospital (App. 2 Dist. 1990) 266 Cal.Rptr. 360, 217 Cal.App.3d 796. Libel And Slander

 36

All doubts must be resolved in favor of the relevancy and pertinency of allegedly defamatory statements arising
out of judicial proceeding and in order that the privilege which attaches to statements made in judicial
proceeding be inapplicable the matter must be so palpably wanting in relation to subject matter of controversy
that there can be no reasonable doubt of its impropriety. Thornton v. Rhoden (App. 2 Dist. 1966) 53 Cal.Rptr.
706, 245 Cal.App.2d 80. Libel And Slander  38(1)

The absolute privilege of publications in judicial proceedings is not limited to pleadings, oral or written
evidence, or publications in open court or in briefs or affidavits, but attaches if publication has a reasonable
relation to the action and is permitted by law. Albertson v. Raboff (1956) 46 Cal.2d 375, 295 P.2d 405. Libel
And Slander  38(1)

53.  —  —  Purpose of privilege, judicial proceedings, privileged publications or broadcasts

Absolute privilege applicable to judicial proceedings is based on desire of law to protect attorneys when
representing client. Smith v. Hatch (App. 1 Dist. 1969) 76 Cal.Rptr. 350, 271 Cal.App.2d 39. Libel And Slander



 38(1)

Statutory privilege for publication in judicial proceeding is based on desire of law to protect attorneys in their
primary function, the representation of a client, an interest which is deemed more important than the attorney's
personal interest in not being slandered. Friedman v. Knecht (App. 2 Dist. 1967) 56 Cal.Rptr. 540, 248
Cal.App.2d 455. Libel And Slander  38(5)

54.  —  —  Public policy, judicial proceedings, privileged publications or broadcasts

Protection of California's public policies favoring protection against tort liability for statements made in course
of litigation, favoring enforcement of contractual choice-of-law provisions, and purportedly precluding tort
remedies for breaches of contract, did not constitute an exceptional circumstance outweighing notions of
international comity and judicial restraint, as purported basis for issuance of antisuit injunction, by the
California trial court in which plaintiffs had sued defendants, with respect to defendants' later-filed civil suit, in
the People's Republic of China (PRC), regarding the same matters and asserting claims for unfair competition
and defamation; evidence did not show that foreign action was initiated for purpose of evading California
public policy, nor that Chinese law differed in any material respect from California public policy. TSMC North
America v. Semiconductor Mfg. Intern. Corp.(App. 1 Dist. 2008) 74 Cal.Rptr.3d 328, 161 Cal.App.4th 581.
Courts  516

Principal purpose of the litigation privilege is to afford litigants and witnesses the utmost freedom of access to
the courts without fear of being harassed subsequently by derivative tort actions, and the only exception to its
application to tort suits has been for malicious prosecution actions. Old Republic Ins. Co. v. FSR Brokerage,
Inc.(App. 2 Dist. 2000) 95 Cal.Rptr.2d 583, 80 Cal.App.4th 666. Malicious Prosecution  40; Torts 
122

Fact that courts have extended the judicial privilege to prelitigation communication does not change the
underlying rationale and justification for the privilege, which remains the same whether the communications at
issue are made in the course of an actual judicial proceeding or in a prelitigation context; the privilege is based
on a policy of encouraging free access to the courts for assistance in the resolution of disputes and the
ascertainment of truth, without fear of incurring a derivative tort action. Eisenberg v. Alameda Newspapers,
Inc.(App. 1 Dist. 1999) 88 Cal.Rptr.2d 802, 74 Cal.App.4th 1359, rehearing denied, review denied. Libel And
Slander  38(1); Torts  122

Any application of the judicial privilege from defamation liability must satisfy the ultimate justification for the
privilege, by encouraging the free exercise of the parties' fundamental right of resort to the courts for assistance
in the ascertainment of truth and the resolution of their disputes. Eisenberg v. Alameda Newspapers, Inc.(App.
1 Dist. 1999) 88 Cal.Rptr.2d 802, 74 Cal.App.4th 1359, rehearing denied, review denied. Libel And Slander

 38(1)

Privilege for communications made in connection with litigation furthers policy of affording litigants and
witnesses unimpeded access to courts without fear of harassment from derivative tort actions; privilege operates
as limitation from civil liability stemming from protected communication, precluding use of communications as
basis for any tort action save malicious prosecution. Stacy & Witbeck, Inc. v. City and County of San Francisco
(App. 1 Dist. 1995) 44 Cal.Rptr.2d 472, 36 Cal.App.4th 1074, modified on denial of rehearing, review denied.
Torts  122

Principal public policy furthered by litigation privilege for communications made in judicial proceedings is
ensuring free access to courts by prohibiting derivative tort actions, and privilege also promotes complete and
truthful testimony, encourages zealous advocacy, gives finality to judgments, and devoids unending litigation.
Budwin v. American Psychological Assn.(App. 3 Dist. 1994) 29 Cal.Rptr.2d 453, 24 Cal.App.4th 875. Torts

 122

Policies underlying statute establishing litigation privilege for any publication or broadcast made in a judicial
proceeding is to afford litigants free access to courts to secure and defend their rights without fear of harassment



by later suits, to allow courts to rely on privilege to prevent proliferation of lawsuits after first one is resolved,
and the privilege facilitates crucial functions of trier of fact. Mattco Forge, Inc. v. Arthur Young & Co.(App. 2
Dist. 1992) 6 Cal.Rptr.2d 781, 5 Cal.App.4th 392, review denied. Torts  122

Underlying recognition of absolute privilege afforded a publication made in course of a judicial proceeding is
public policy of affording utmost freedom of access to the courts. Kachig v. Boothe (App. 4 Dist. 1971) 99
Cal.Rptr. 393, 22 Cal.App.3d 626. Libel And Slander  38(1)

55.  —  —  Balancing test, judicial proceedings, privileged publications or broadcasts

That statements were false and made with malice is of no consequence if the absolute litigation privilege
applies. Sengchanthalangsy v. Accelerated Recovery Specialists, Inc., S.D.Cal.2007, 473 F.Supp.2d 1083. Torts

 122

When applying the California litigation privilege to specific situations, courts must keep in mind the general
purpose of the litigation privilege, and whether applying the privilege will further the public interest of
encouraging truthfulness in testimony. Sengchanthalangsy v. Accelerated Recovery Specialists, Inc.,
S.D.Cal.2007, 473 F.Supp.2d 1083. Torts  122

Where the constitutional right of privacy is at stake, the statute creating litigation privilege calls for careful
balancing of the relevant statutory and constitutional interests. Jeffrey H. v. Imai, Tadlock & Keeney (App. 1
Dist. 2000) 101 Cal.Rptr.2d 916, 85 Cal.App.4th 345, as modified. Constitutional Law  1210; Torts 
333

56.  —  —  Logical relationship requirement, judicial proceedings, privileged publications or broadcasts

The "logical-relation" requirement for the litigation privilege must not be rigidly applied, and the privilege
should be denied only where the allegedly defamatory statements are so palpably irrelevant to the subject matter
of the judicial proceeding that no reasonable person can doubt its irrelevancy. Sacramento Brewing Co. v.
Desmond, Miller & Desmond (App. 3 Dist. 1999) 89 Cal.Rptr.2d 760, 75 Cal.App.4th 1082. Libel And Slander

 38(1); Torts  122

The "logical-relation" test for the litigation privilege includes the requirement that the communication be in
furtherance of the objects of the litigation. Sacramento Brewing Co. v. Desmond, Miller & Desmond (App. 3
Dist. 1999) 89 Cal.Rptr.2d 760, 75 Cal.App.4th 1082. Libel And Slander  38(1); Torts  122

It is the subject matter or context of the misstatement, not the isolated misstatement itself, which must control
whether a communication has some connection or logical relation to the action, for purposes of
"logical-relation" requirement for the litigation privilege. Sacramento Brewing Co. v. Desmond, Miller &
Desmond (App. 3 Dist. 1999) 89 Cal.Rptr.2d 760, 75 Cal.App.4th 1082. Libel And Slander  38(1); Torts

 122

Absolute privilege from defamation action encompasses any communication made in judicial or quasi-judicial
proceedings, by litigants or other participants authorized by law, to achieve objects of litigation or proceeding,
and that have some connection or logical relation to action. Picton v. Anderson Union High School Dist.(App. 3
Dist. 1996) 57 Cal.Rptr.2d 829, 50 Cal.App.4th 726. Libel And Slander  36; Libel And Slander  38(1)

"Connection or logical relation" which communication must bear to litigation in order for litigation privilege to
apply is a functional connection, i.e., communication act — be it a document filed with the court, a letter
between counsel, or an oral statement — must function as a necessary or useful step in the litigation process and
must serve its purposes. Rothman v. Jackson (App. 2 Dist. 1996) 57 Cal.Rptr.2d 284, 49 Cal.App.4th 1134,
rehearing denied, review denied. Torts  122

Statements reporter made in connection with unrelated libel action were reasonably related to that underlying
litigation for purposes of this section. McClatchy Newspapers, Inc. v. Superior Court (Mosesian) (App. 5 Dist.
1987) 234 Cal.Rptr. 702, 189 Cal.App.3d 961, review denied. Libel And Slander  36



Fact that suit eventually is filed does not protect all defamatory communications made prior to filing of suit, for
such communications are privileged only if they have some connection or logical relation to suit and are made
to achieve objects of such litigation. Lerette v. Dean Witter Organization, Inc.(App. 2 Dist. 1976) 131 Cal.Rptr.
592, 60 Cal.App.3d 573. Libel And Slander  38(1)

57.  —  —  Official duty, judicial proceedings, privileged publications or broadcasts

District attorney was acting within proper discharge of an "official duty" when he issued press releases stating
that certain members of local school board had committed violations of the Brown Act's open meeting
provisions, and therefore those statements were privileged against potential liability to board members, even
though district attorney ultimately decided neither to prosecute nor file a civil action against board members at
that time. Ingram v. Flippo (App. 6 Dist. 1999) 89 Cal.Rptr.2d 60, 74 Cal.App.4th 1280, review denied. District
And Prosecuting Attorneys  10

58.  —  —  Absolute immunity, judicial proceedings, privileged publications or broadcasts

Under California law, any alleged communications made during or in connection with judicial proceedings,
including arbitration, are absolutely immune from tort liability. Rasidescu v. Midland Credit Management, Inc.,
S.D.Cal.2007, 496 F.Supp.2d 1155. Torts  122

California's litigation privilege affords absolute immunity against tort liability arising out of communications
with some relation to judicial proceedings, regardless of attempts by a plaintiff to plead around this absolute
barrier; thus, the immunity applies regardless of the particular label given to the cause of action, e.g., unfair
competition. eCash Technologies, Inc. v. Guagliardo, C.D.Cal.2001, 210 F.Supp.2d 1138. Torts  122;
Antitrust And Trade Regulation  69

A communication is absolutely immune from any tort liability if it has some relation to judicial proceedings.
Healy v. Tuscany Hills Landscape & Recreation Corp.(App. 4 Dist. 2006) 39 Cal.Rptr.3d 547, 137 Cal.App.4th
1. Libel And Slander  38(1)

The litigation privilege is absolute; it applies, if at all, regardless whether the communication was made with
malice or the intent to harm, and does not depend on the publisher's motives, morals, ethics or intent. Kashian v.
Harriman (App. 5 Dist. 2002) 120 Cal.Rptr.2d 576, 98 Cal.App.4th 892. Torts  122

Judge had absolute judicial immunity from liability for defamation or intentional and negligent infliction of
emotional distress in connection with his alleged statements to litigant in courtroom hallway that litigant's
settlement demand was "bullshit," that litigant had "shit for brains" if he thought there was money in the case,
and that judge was now his enemy; despite seriousness of judge's misconduct and fact that it occurred not in
courtroom but in hallway, conduct occurred while judge was involved in exercise of a judicial function. Soliz v.
Williams (App. 2 Dist. 1999) 88 Cal.Rptr.2d 184, 74 Cal.App.4th 577. Judges  36

Judicial immunity from a civil action for monetary damages is absolute. Soliz v. Williams (App. 2 Dist. 1999)
88 Cal.Rptr.2d 184, 74 Cal.App.4th 577. Judges  36

59.  —  —  Confidentiality contracts, judicial proceedings, privileged publications or broadcasts

Privilege for statements made in judicial proceedings did not apply to voluntary disclosure of trade secrets in
violation of contract of confidentiality. ITT Telecom Products Corp. v. Dooley (App. 6 Dist. 1989) 262
Cal.Rptr. 773, 214 Cal.App.3d 307, review denied. Contracts  328(1)

60.  —  —  Administrative agencies, judicial proceedings, privileged publications or broadcasts

The litigation privilege exists to protect citizens from the threat of litigation for communications to government
agencies whose function it is to investigate and remedy wrongdoing. People ex rel. Gallegos v. Pacific Lumber
Co.(App. 1 Dist. 2008) 70 Cal.Rptr.3d 501, 158 Cal.App.4th 950, as modified, review denied. Torts  122

The absolute litigation privilege exists to protect citizens from the threat of litigation for communications to



government agencies whose function it is to investigate and remedy wrongdoing, and is based on the
importance of providing to citizens free and open access to governmental agencies for the reporting of
suspected illegal activity. Kashian v. Harriman (App. 5 Dist. 2002) 120 Cal.Rptr.2d 576, 98 Cal.App.4th 892.
Torts  122

A communication to an official agency which is designed to prompt action is considered a part of an official
proceeding for purposes of civil code section providing generally that statements made in the course of an
official proceeding are absolutely privileged and, thus, cannot serve as a basis for civil liability. Walker v.
Kiousis (App. 4 Dist. 2001) 114 Cal.Rptr.2d 69, 93 Cal.App.4th 1432. Libel And Slander  36; Torts 
122

61.  —  —  Out-of-court statements, judicial proceedings, privileged publications or broadcasts

Requirement that statements be made "in" judicial proceedings did not limit litigation privilege to pleadings and
evidence offered in court. Wilton v. Mountain Wood Homeowners Assn.(App. 1 Dist. 1993) 22 Cal.Rptr.2d
471, 18 Cal.App.4th 565. Torts  122

Communication outside of courtroom can be absolutely privileged as publication made in judicial proceeding.
Carney v. Rotkin, Schmerin & McIntyre (App. 2 Dist. 1988) 254 Cal.Rptr. 478, 206 Cal.App.3d 1513, review
denied. Torts  122

62.  —  —  Nonlitigation purpose, judicial proceedings, privileged publications or broadcasts

To the extent that debtor's defamation claim against assignee of her credit card debt was based on statements
made in connection with assignee's collection action, her defamation claim was barred by California's litigation
privilege; however, litigation privilege was inapplicable to the extent the statements were made in a
non-litigation context, i.e., the "business of buying and assigning the debt." Johnson v. JP Morgan Chase Bank
DBA Chase Manhattan, E.D.Cal.2008, 536 F.Supp.2d 1207. Libel And Slander  38(1)

Under California law, litigation privilege from defamation liability does not apply to republication to
nonparticipants in judicial proceeding. Microsoft Corp. v. Yokohama Telecom Corp., C.D.Cal.1998, 993
F.Supp. 782. Libel And Slander  50.5

Provision of West's Ann.Cal.Civ.Code § 47, subd. 4 which provides for privilege for fair and true account of
judicial proceeding did not apply to author's comments on television during course of promotional tour of his
book that former city assistant district attorney had been convicted of drunk driving, where former assistant
district attorney had been arrested and subsequently diverted for being drunk in public place, and there was
substantial difference between conviction of drunk driving and being arrested and subsequently diverted.
Murray v. Bailey, N.D.Cal.1985, 613 F.Supp. 1276. Libel And Slander  42(1)

Statutory litigation privilege did not operate to bar action brought by city under False Claims Act against
contractor based on allegedly false contract claim filed with city; even though contract claim also had litigation
purpose, in that contractor brought breach of contract claim after its Government Code claim to recover for
material breaches was denied, it also had nonlitigation purpose, as contractor still would have had to present
contractual claim for overages in order to recover any compensation above contractual amount. Stacy &
Witbeck, Inc. v. City and County of San Francisco (App. 1 Dist. 1996) 54 Cal.Rptr.2d 530, 47 Cal.App.4th 1,
review denied. Municipal Corporations  255

Where public contractor delivers contract claim for overages according to administrative procedures prescribed
by contract and public agency, claim does not become privileged under statutory litigation privilege simply
because contractor also anticipated suing agency for sums detailed in contract claim. Stacy & Witbeck, Inc. v.
City and County of San Francisco (App. 1 Dist. 1996) 54 Cal.Rptr.2d 530, 47 Cal.App.4th 1, review denied.
Public Contracts  33

Paper trail of contractual performance and course of dealing between parties under contract cannot be
immunized from use in later judicial proceedings just because that paper trail is also publication that serves



litigation purpose, and if that same paper trail amounts to wrongful performance or conduct under contract, it
escapes protective reach of litigation privilege. Stacy & Witbeck, Inc. v. City and County of San Francisco
(App. 1 Dist. 1996) 54 Cal.Rptr.2d 530, 47 Cal.App.4th 1, review denied. Evidence  356

False statement by judgment creditor's attorney who allegedly told judgment debtor that court had issued bench
warrant as result of her failure to appear at hearing to determine assets and that warrant would remain in effect
until debtor paid $1,000 did not serve purpose of litigation and, therefore, was not absolutely privileged as
publication made in judicial proceeding; attorney also set forth entire amount that debtor still owed and did not
make statement while attempting settlement. Carney v. Rotkin, Schmerin & McIntyre (App. 2 Dist. 1988) 254
Cal.Rptr. 478, 206 Cal.App.3d 1513, review denied. Torts  122

63.  —  —  Litigation alternatives, judicial proceedings, privileged publications or broadcasts

Mere existence of alternative to litigation does not necessarily eliminate litigation privilege. Wilton v. Mountain
Wood Homeowners Assn.(App. 1 Dist. 1993) 22 Cal.Rptr.2d 471, 18 Cal.App.4th 565. Torts  122

64.  —  —  Prospective litigation communications, judicial proceedings, privileged publications or
broadcasts

Privilege relating to statements regarding prospective litigation as defense to torts was qualified rather than
absolute; prospective litigation must be contemplated in good faith and under serious consideration. Laffer v.
Levinson, Miller, Jacobs & Phillips (App. 2 Dist. 1995) 40 Cal.Rptr.2d 233, 34 Cal.App.4th 117, review
denied. Torts  122

65.  —  —  Communication in anticipation of litigation, judicial proceedings, privileged publications or
broadcasts

Communications made in anticipation of litigation may be protected by both California's anti-SLAPP (strategic
lawsuit against public participation) statute and California's litigation privilege. Flores v. Emerich & Fike,
E.D.Cal.2006, 416 F.Supp.2d 885, reconsideration denied in part 2006 WL 2536615. Pleading  358; Torts

 122; Torts  437

A communication preparatory to, or in anticipation of, the bringing of an action or other official proceeding is
within the protection of California's litigation privilege. eCash Technologies, Inc. v. Guagliardo, C.D.Cal.2001,
210 F.Supp.2d 1138. Torts  122

A communication preparatory to or in anticipation of the bringing of an action or other official proceeding is
within the protection of California's statutory litigation privilege. eCash Technologies, Inc. v. Guagliardo,
C.D.Cal.2000, 127 F.Supp.2d 1069, 57 U.S.P.Q.2d 1605, affirmed 35 Fed.Appx. 498, 2002 WL 987324. Torts

 122

A notice of eviction is a communication regarding prospective litigation, and, as such, it is not necessarily part
of a judicial proceeding, for purposes of determining applicability of litigation privilege. 1100 Park Lane
Associates v. Feldman (App. 1 Dist. 2008) 74 Cal.Rptr.3d 1, 160 Cal.App.4th 1467. Torts  122

Seventeen-year-old patient's allegedly false comments to parents and her paralegal of her physical therapist's
inappropriate touching were absolutely protected by litigation privilege as communications made in anticipation
of litigation. Chabak v. Monroy (App. 5 Dist. 2007) 65 Cal.Rptr.3d 641, 154 Cal.App.4th 1502. Libel And
Slander  38(1); Torts  122

To extent that attorney made statements to prospective witnesses while gathering evidence in good faith, serious
contemplation of litigation, they were privileged. Financial Corp. of America v. Wilburn (App. 6 Dist. 1987)
234 Cal.Rptr. 653, 189 Cal.App.3d 764. Torts  122

66.  —  —  Pre-litigation communications, judicial proceedings, privileged publications or broadcasts

A prelitigation communication falls within litigation privilege only when it relates to litigation that is



contemplated in good faith and under serious consideration. 1100 Park Lane Associates v. Feldman (App. 1
Dist. 2008) 74 Cal.Rptr.3d 1, 160 Cal.App.4th 1467. Torts  122

Prelitigation statements are protected by the statutory litigation privilege when they are made in connection
with a proposed litigation that is contemplated in good faith and under serious consideration. Rohde v. Wolf
(App. 2 Dist. 2007) 64 Cal.Rptr.3d 348, 154 Cal.App.4th 28. Torts  122

Litigation privilege applies to pre-litigation communications as well as those occurring during the course of
actual litigation. Nguyen v. Proton Technology Corp.(App. 1 Dist. 1999) 81 Cal.Rptr.2d 392, 69 Cal.App.4th
140. Libel And Slander  38(1)

For purposes of litigation privilege, publications made "in the course of a judicial proceeding" can include
communications made prior to the commencement of law suit. Wilton v. Mountain Wood Homeowners
Assn.(App. 1 Dist. 1993) 22 Cal.Rptr.2d 471, 18 Cal.App.4th 565. Torts  122

67.  —  —  Litigation communications, generally, judicial proceedings, privileged publications or
broadcasts

Microwave television broadcaster's form letters to thousands of alleged microwave pirates, threatening legal
action and demanding settlement payment, was not absolutely privileged unless sent in good faith
contemplation of litigation. Premier Communications Network, Inc. v. Fuentes, C.A.9 (Cal.)1989, 880 F.2d
1096. Torts  122

Whether a communication falls under the California litigation privilege is dependent upon whether the
publication is logically related or connected to the underlying litigation. Sengchanthalangsy v. Accelerated
Recovery Specialists, Inc., S.D.Cal.2007, 473 F.Supp.2d 1083. Torts  122

California litigation privilege is applicable to any publication that is required or permitted by law in the course
of a judicial proceeding to achieve the objects of the litigation, even though the publication is made outside the
courtroom and no function of the court or its officers is invoked, if the publication has a reasonable relation to
the action. Sengchanthalangsy v. Accelerated Recovery Specialists, Inc., S.D.Cal.2007, 473 F.Supp.2d 1083.
Torts  122

Under California law, litigation privilege is absolute defense to liability in tort for communications made in
good-faith attempt at settling litigation which is actually contemplated. Newman v. Checkrite California, Inc.,
E.D.Cal.1995, 912 F.Supp. 1354. Torts  122

Under California law, litigation privilege applies only to communications with some relation to proceeding
which is actually contemplated by possible party to that proceeding. Newman v. Checkrite California, Inc.,
E.D.Cal.1995, 912 F.Supp. 1354. Torts  122

Under California law, litigation privilege applies only to settlement offers made in actual good-faith
contemplation of suit, and question of whether suit is actually contemplated is factual in nature. Newman v.
Checkrite California, Inc., E.D.Cal.1995, 912 F.Supp. 1354. Torts  122

Material question of fact as to whether debt collection agency's initial letters to debtors, alluding to the transfer
of debtors' accounts to outside attorneys for collection and suggesting possibility of litigation, were made in
good faith and in actual contemplation of litigation precluded entry of summary judgment for debt collection
agency on its claim that California's litigation privilege insulated it from any liability to debtors on their unfair
trade practices claims. Newman v. Checkrite California, Inc., E.D.Cal.1995, 912 F.Supp. 1354. Federal Civil
Procedure  2493

Business rival's statements at settlement meeting, made in context of fight for control of corporation,
threatening further lawsuits if contract for sale of stock to plaintiff were closed and making allegedly
defamatory comments about plaintiff's operation of corporation, were absolutely privileged under California
law where statements, to the extent they threatened further lawsuits, involved contemplated future litigation;



business rival had vital stake in outcome of litigation, rival's statements were made to achieve objects of
pending litigation, which was to secure purchase of stock, and statements had connection or logical relation to
action. Arochem Intern., Inc. v. Buirkle, 1991, 767 F.Supp. 1243, affirmed 968 F.2d 266. Libel And Slander

 38(1)

Privileged statements made by business rival at California settlement conference were not admissible to prove
allegedly tortious conduct in support of tort claims of interference with contract and business relationships
where underlying acts, which consisted only of business rival's financing opponent's litigation against plaintiff
in effort to gain control of corporation, did not constitute independent tort. Arochem Intern., Inc. v. Buirkle,
1991, 767 F.Supp. 1243, affirmed 968 F.2d 266. Torts  259

Under California law, statements made in pursuit of settlement are part of judicial proceedings. Arochem
Intern., Inc. v. Buirkle, 1991, 767 F.Supp. 1243, affirmed 968 F.2d 266. Libel And Slander  38(1)

Disabled restaurant patron's alleged conduct of delaying service of his Unruh Civil Rights Act complaint
against property owner, until another disabled patron settled his similar suit against the property owner while
represented by the same attorney, was not communicative conduct that was protected by litigation privilege,
with respect to action for abuse of process. Booker v. Rountree (App. 4 Dist. 2007) 66 Cal.Rptr.3d 733, 155
Cal.App.4th 1366. Process  169

The litigation privilege applies without regard to motives, morals, ethics, or intent; the litigation privilege is
simply a test of connectedness or logical relationship to litigation. 1100 Park Lane Associates v. Feldman (App.
1 Dist. 2008) 74 Cal.Rptr.3d 1, 160 Cal.App.4th 1467. Torts  122

A publication or broadcast made as part of a judicial proceeding is privileged; this privilege is absolute in
nature, applying to all publications, irrespective of their maliciousness. 1100 Park Lane Associates v. Feldman
(App. 1 Dist. 2008) 74 Cal.Rptr.3d 1, 160 Cal.App.4th 1467. Torts  122

The litigation privilege applies to any communication (1) made in judicial or quasi-judicial proceedings, (2) by
litigants or other participants authorized by law, (3) to achieve the objects of the litigation, and (4) that have
some connection or logical relation to the action. Rusheen v. Cohen (2006) 39 Cal.Rptr.3d 516, 37 Cal.4th
1048, 128 P.3d 713. Torts  122

Where the gravamen of a cause of action sounds in tort, not contract, the litigation privilege may apply.
Wentland v. Wass (App. 3 Dist. 2005) 25 Cal.Rptr.3d 109, 126 Cal.App.4th 1484. Torts  122

The purpose of the litigation privilege is to ensure free access to the courts, promote complete and truthful
testimony, encourage zealous advocacy, give finality to judgments, and avoid unending litigation. Wentland v.
Wass (App. 3 Dist. 2005) 25 Cal.Rptr.3d 109, 126 Cal.App.4th 1484. Torts  122

Cross-complaint by general partner alleging that partners in investment partnership had breached an agreement
with general partner that they would not make any accusation or comment that alleged wrongdoing by general
partner, which breach occurred through statements of their attorney and the declaration of their CPA in
opposition to a motion for summary judgment in a lawsuit, was not barred by the litigation privilege;
cross-complaint alleged breach of contract, not a tort, and allowing the statements to be made in litigation,
shielded by the privilege, would invite further litigation as to their accuracy and undermine the settlement
reached by the parties. Wentland v. Wass (App. 3 Dist. 2005) 25 Cal.Rptr.3d 109, 126 Cal.App.4th 1484.
Partnership  111

The litigation privilege applies to any communication (1) made in judicial or quasi-judicial proceedings, (2) by
litigants or other participants authorized by law, (3) to achieve the objects of the litigation, and (4) that have
some connection or logical relation to the action. Wentland v. Wass (App. 3 Dist. 2005) 25 Cal.Rptr.3d 109,
126 Cal.App.4th 1484. Torts  122

Television provider was entitled to have stricken, under anti-SLAPP (strategic lawsuit against public
participation) statute, complaint alleging violation of unfair competition law (UCL), brought by recipients of



letters from provider demanding that recipients not use pirating devise; recipients' action arose from protected
free speech or petitioning activity, and even if provider did not intend to sue every recipient, it filed numerous
suits such that letters were connected to litigation, rendering absolute litigation privilege applicable. Blanchard
v. DIRECTV, Inc.(App. 2 Dist. 2004) 20 Cal.Rptr.3d 385, 123 Cal.App.4th 903, review denied. Pleading 
358

Although originally applied only to defamation actions, the litigation privilege extends to any communication,
not just a publication, having some relation to a judicial proceeding, and to all torts other than malicious
prosecution. Kashian v. Harriman (App. 5 Dist. 2002) 120 Cal.Rptr.2d 576, 98 Cal.App.4th 892. Torts  122

The litigation privilege extends beyond statements made in the proceedings, and includes statements made to
initiate official action. Kashian v. Harriman (App. 5 Dist. 2002) 120 Cal.Rptr.2d 576, 98 Cal.App.4th 892. Torts

 122

Alleged conduct of attorney in filing meritless environmental lawsuits on behalf of sham plaintiffs to deceive
defendants into believing the suits had more support than they in fact did was essentially communicative
conduct, though it also may have involved noncommunicative acts, for purposes of determining, in
businessman's unfair competition action against attorney, whether such conduct was absolutely protected by the
litigation privilege. Kashian v. Harriman (App. 5 Dist. 2002) 120 Cal.Rptr.2d 576, 98 Cal.App.4th 892.
Attorney And Client  26

Mere possibility or subjective anticipation of litigation is insufficient to support application of the judicial
privilege to bar defamation liability, but rather, there must be proof of some actual verbalization of the danger
that a given controversy may turn into a lawsuit; while it is not necessary that a party make an actual "threat" of
litigation, there must be a serious, good faith proposal, and the contemplated litigation must be imminent.
Eisenberg v. Alameda Newspapers, Inc.(App. 1 Dist. 1999) 88 Cal.Rptr.2d 802, 74 Cal.App.4th 1359, rehearing
denied, review denied. Libel And Slander  38(1)

Absolute judicial immunity from suit for damages did not apply to judge's allegedly defamatory statements to
newspaper reporter, suggesting that a litigant was lying in his account of allegedly inappropriate remarks in
courtroom hallway concerning litigant's settlement demands; judge was not exercising a judicial function when
he spoke to reporter. Soliz v. Williams (App. 2 Dist. 1999) 88 Cal.Rptr.2d 184, 74 Cal.App.4th 577. Judges

 36

Statements contained in letter from head of venture capital firm to former employee's subsequent employer, to
the effect that employee's resume contained falsehoods and that use of that resume in employer's advertising
materials constituted unfair business competition, were absolutely privileged against defamation liability under
litigation privilege; letter was classic prelitigation demand letter in that it made specific demands for retraction
of falsehoods and threatened legal action if demands were not met, head of venture capital firm honestly
believed he had viable legal claim against other company, and it was undisputed that he was seriously
contemplating litigation at time letter was sent. Aronson v. Kinsella (App. 4 Dist. 1997) 68 Cal.Rptr.2d 305, 58
Cal.App.4th 254, rehearing denied, review denied. Libel And Slander  36

Litigation privilege barring subsequent derivative actions based on statements of witnesses, attorneys or parties
during litigation, applies to any communication: made in judicial or quasi-judicial proceedings; by litigants or
other participants authorized by law; to achieve the objects of the litigation; and that have some connection or
logical relation to the action. Edwards v. Centex Real Estate Corp.(App. 1 Dist. 1997) 61 Cal.Rptr.2d 518, 53
Cal.App.4th 15, rehearing denied, review denied. Torts  122

Litigation privilege did not apply to statements made at press conference accusing attorney and his clients of
making false accusations in order to extort money from famous adversary, notwithstanding contentions by
adversary and his counsel that statements were clearly made in anticipation of litigation and related to such
litigation, and were made with intent of vindicating adversary. Rothman v. Jackson (App. 2 Dist. 1996) 57
Cal.Rptr.2d 284, 49 Cal.App.4th 1134, rehearing denied, review denied. Torts  122



Publications made in course of judicial proceeding, which come within absolute protection of statutory
litigation privilege, can include communications made prior to commencement of lawsuit. Stacy & Witbeck,
Inc. v. City and County of San Francisco (App. 1 Dist. 1996) 54 Cal.Rptr.2d 530, 47 Cal.App.4th 1, review
denied. Torts  122

While privilege for statements made in connection with litigation bars certain tort causes of action predicated on
judicial statements or publication, it does not create evidentiary privilege for those statements. Stacy &
Witbeck, Inc. v. City and County of San Francisco (App. 1 Dist. 1995) 44 Cal.Rptr.2d 472, 36 Cal.App.4th
1074, modified on denial of rehearing, review denied. Witnesses  184(1)

Privilege for statements made in connection with litigation did not bar administrative action in which city
public utilities commission (PUC) sought to have municipal contractor declared irresponsible contractor and to
bar contractor from bidding on city public works contracts for period of five years based on submission of
allegedly false claim, even though contractor contended that claim was submitted in anticipation of legal action;
claim was submitted for overages for purpose of pursuing additional compensation, which was purpose
independent of pursuing legal action against city. Stacy & Witbeck, Inc. v. City and County of San Francisco
(App. 1 Dist. 1995) 44 Cal.Rptr.2d 472, 36 Cal.App.4th 1074, modified on denial of rehearing, review denied.
Municipal Corporations  336(3)

Communications between nonparty physician and defendant physician's malpractice insurer in course of
patient's medical malpractice action were absolutely privileged, and could not support patient's common-law
tort claims against nonparty physician for negligent and intentional infliction of emotional distress, interference
with physician-patient relationship, and concealment. Heller v. Norcal Mutual Ins. Co.(1994) 32 Cal.Rptr.2d
200, 8 Cal.4th 30, 876 P.2d 999, certiorari denied 115 S.Ct. 669, 513 U.S. 1059, 130 L.Ed.2d 602. Damages

 57.49; Fraud  36; Torts  245

Plaintiff's communication of copy of complaint containing false allegations to newspaper, which induced
newspaper to publish article summarizing complaint's allegations, was unrelated to litigation and was therefore
not covered by litigation privilege, for purposes of libel claim in cross-complaint; republications to
nonparticipants in an action are generally not privileged under litigation privilege, and are thus actionable
unless privileged on some other basis. Shahvar v. Superior Court (App. 6 Dist. 1994) 30 Cal.Rptr.2d 597, 25
Cal.App.4th 653, as modified. Libel And Slander  50.5

Statements made in litigation or official investigation are privileged and cannot in any event support defamation
claim which would allow insurance coverage for sexual harassment. Coit Drapery Cleaners, Inc. v. Sequoia Ins.
Co.(App. 1 Dist. 1993) 18 Cal.Rptr.2d 692, 14 Cal.App.4th 1595, modified on denial of rehearing, review
denied. Insurance  2274

Medical consultant retained by child care organization during investigation of alleged sexual abuse at preschool
was a mandatory reporter acting in professional capacity, and thus immune from defamation liability;
consultant's statements were made to parents of preschoolers in connection with the ongoing investigation, and
consultant had been retained by organization whose services had been requested by district attorney's office.
Spitler v. Children's Institute International (App. 2 Dist. 1992) 14 Cal.Rptr.2d 197, 11 Cal.App.4th 432. Libel
And Slander  38(4)

Statements made in course of litigation are subject to privilege and cannot provide basis for abuse of process
action. Cantu v. Resolution Trust Corp.(App. 2 Dist. 1992) 6 Cal.Rptr.2d 151, 4 Cal.App.4th 857. Process 
168

To be privileged from claims of abuse of process, communications in lawsuit must be made by litigants or other
participants authorized by law. Adams v. Superior Court (App. 6 Dist. 1992) 3 Cal.Rptr.2d 49, 2 Cal.App.4th
521, review denied. Process  169

Forensic psychologist's statement to reporter about his interview with juvenile arrestee requested by public
defender was not protected by privilege for publications made in any judicial proceeding, and therefore



arrestee's parents could bring action for breach of confidence, invasion of privacy, public disclosure of private
facts, false light, defamation, intentional infliction of emotional distress, and negligence against psychologist;
even though psychologist made statement to obtain litigation advantage for arrestee, statement was made to
press, which was unconnected with proceeding. Susan A. v. County of Sonoma (App. 1 Dist. 1991) 3
Cal.Rptr.2d 27, 2 Cal.App.4th 88, review denied. Damages  57.49; Libel And Slander  50.5; Health

 642; Torts  359

Insurer's misstatements to artist who had sued insured, concerning location of painting artist had done for
insured, and insurer's communications with its agents and attorneys to carry out alleged plan to delay artist's
lawsuit against insured and avoid liability, were communicative actions which were subject to privilege for
publications or broadcasts made in judicial proceedings and, thus, misstatements and communications could not
be subject of claims by artist for tortious interference with prospective economic advantage, intentional
concealment of evidence or intentional infliction of emotional distress. Kupiec v. American Internat.
Adjustment Co.(App. 4 Dist. 1991) 1 Cal.Rptr.2d 371, 235 Cal.App.3d 1326, review denied. Damages 
57.49; Torts  244

Attorney against whom sanctions were imposed, allegedly as result of opposing counsel's failure to honor
agreement to advise court of settlement of case and take mandatory settlement conference off court calendar,
could not bring action against opposing counsel for breach of contract and fraud; public policy of California
was not served by permitting attorneys to sue one another for omissions or representations made as officers of
court during course of litigation, attorney's proper remedy was to seek reconsideration of sanctions order or to
appeal, and attorney additionally could have filed statutory motion to enforce settlement or independent action
to compel its enforcement. Pollock v. Superior Court (App. 4 Dist. 1991) 279 Cal.Rptr. 634, 229 Cal.App.3d
26, modified. Attorney And Client  26

Repetition of patient's statement that he suffered from HIV virus by law firm, attorney and insurer in workers'
compensation case, was privileged as statement published in judicial proceeding, where law firm, attorney and
insurer received disclosure in report of physician retained by defense in discovery proceedings. Urbaniak v.
Newton (App. 1 Dist. 1991) 277 Cal.Rptr. 354, 226 Cal.App.3d 1128. Torts  122

Physician's disclosure in medical report prepared during discovery in workers' compensation case, that claimant
had stated that he had tested positive for HIV virus, was not privileged as statement published in judicial
proceeding, and could form basis of invasion of privacy claim, where it would have been possible to mention
patient's concern over his health as source of stress without specifically mentioning his HIV status. Urbaniak v.
Newton (App. 1 Dist. 1991) 277 Cal.Rptr. 354, 226 Cal.App.3d 1128. Torts  359

Medical malpractice claimants' action against doctor's liability insurer, for its extreme and outrageous conduct
in allegedly suborning doctor to commit perjury in order to delay settlement of claims, was barred by statutory
litigation privilege, where insurer's alleged suborning occurred in context of defense of medical malpractice
action. Doctors' Co. Ins. Services v. Superior Court (App. 3 Dist. 1990) 275 Cal.Rptr. 674, 225 Cal.App.3d
1284, review denied. Damages  57.49

Statutory litigation privilege, which bars suit against authorized participant in judicial proceeding for statements
made in connection therewith, does not apply to noncommunicative conduct. Doctors' Co. Ins. Services v.
Superior Court (App. 3 Dist. 1990) 275 Cal.Rptr. 674, 225 Cal.App.3d 1284, review denied. Torts  122

Requirement that communication be made in furtherance of objects of litigation in order to qualify for litigation
privilege is, in essence, simply part of requirement that communication be connected with, or have some logical
relation to, the action; requirement was never intended as test of party's motives, morals, ethics or intent.
Silberg v. Anderson (1990) 266 Cal.Rptr. 638, 50 Cal.3d 205, 786 P.2d 365, as modified. Torts  122

Absolute privilege covering publication or broadcast in any judicial proceeding protected attorneys'
communications directly related to federal-court litigation. Abraham v. Lancaster Community Hospital (App. 2
Dist. 1990) 266 Cal.Rptr. 360, 217 Cal.App.3d 796. Libel And Slander  38(4)



Because statements of expert consultant were made to assist in litigation, they were considered to have been
made to achieve objects of litigation, as required for application of privilege for statements made in judicial
proceedings. ITT Telecom Products Corp. v. Dooley (App. 6 Dist. 1989) 262 Cal.Rptr. 773, 214 Cal.App.3d
307, review denied. Torts  122

Fact that expert consultant was not party to litigation or called as witness did not render privilege for statements
made in judicial proceedings inapplicable to statements of consultant made to assist in litigation; issue of who
made statement was merely circumstance to consider in ascertaining its relationship to litigation. ITT Telecom
Products Corp. v. Dooley (App. 6 Dist. 1989) 262 Cal.Rptr. 773, 214 Cal.App.3d 307, review denied. Torts

 122

Plaintiff's assertion of defense counsel's suspension, and concomitant publication of State Bar proceedings, as
ground for striking corporate defendant's motion for change of venue, came within litigant's privilege, and thus
plaintiff was not liable to defense counsel for abuse of process or intentional infliction of emotional distress;
documentation of defense counsel's suspension, which provided evidentiary support for assertion that
suspension had taken place, was not palpably irrelevant to motion to strike, and service upon defendants was
not improper in that they were involved litigants. Loomis v. Superior Court (Murphy) (App. 1 Dist. 1987) 241
Cal.Rptr. 236, 195 Cal.App.3d 1026. Attorney And Client  27

Attorney's demand on behalf of his client for payment on the threat of commencement of litigation was
privileged, in the absence of any allegations of bad faith showing that litigation was not seriously anticipated by
attorney. Financial Corp. of America v. Wilburn (App. 6 Dist. 1987) 234 Cal.Rptr. 653, 189 Cal.App.3d 764.
Torts  122

Privilege for statements made in judicial proceedings would not extend to actionable words spoken by attorney
before persons in no way connected with federal court action filed by attorney on behalf of his client against
bank and savings and loan. Financial Corp. of America v. Wilburn (App. 6 Dist. 1987) 234 Cal.Rptr. 653, 189
Cal.App.3d 764. Torts  122

Defamation complaint with respect to letters which microwave television signals sender sent to plaintiff and
several thousand other residents, alleging that residents had illegally received microwave transmissions without
paying for them, could not be dismissed on demurrer on grounds that letters were absolutely privileged
prelitigation communication, even if sender asserted privilege as affirmative defense; complaint raised factual
question as to whether letters were published in good faith and serious contemplation of litigation. Fuhrman v.
California Satellite Systems (App. 3 Dist. 1986) 231 Cal.Rptr. 113, 179 Cal.App.3d 408, review denied. Libel
And Slander  97

Attorneys, who represented former husband in judgment creditor's suit against him and both husband and wife
in dissolution action, did not establish immunity, this section, from liability for allegedly representing to
judgment creditor that former husband was securing and posting an appeal bond to assure payment of judgment
and that as result judgment creditor should not record abstract of judgment or execute on home; fact that
judicial proceeding was pending at time misrepresentations were allegedly made was insufficient to establish
that they were made in furtherance of litigation and to promote interest of justice. McKnight v. Faber (App. 2
Dist. 1986) 230 Cal.Rptr. 57, 185 Cal.App.3d 639, review denied. Attorney And Client  26

67.5.  —  —  Unlawful detainer, judicial proceedings, privileged publications or broadcasts

Landlord's filing of the unlawful detainer action against subtenants fell within the litigation privilege, which
provided a privilege for a publication or broadcast made as part of a judicial proceeding, and thus, subtenants
were precluded from basing tort claims, including retaliatory eviction, on unlawful detainer action. 1100 Park
Lane Associates v. Feldman (App. 1 Dist. 2008) 74 Cal.Rptr.3d 1, 160 Cal.App.4th 1467. Landlord And Tenant

 278; Torts  122

68.  —  —  Protective orders, judicial proceedings, privileged publications or broadcasts

Publication of temporary protective order by service on bank and university was absolutely privileged so as to



preclude abuse of process action, even though amount of assets they held was in excess of the amount of
protective order, where both held property of firm as described in order. Profile Structures, Inc. v. Long Beach
Bldg. Material Co.(App. 2 Dist. 1986) 226 Cal.Rptr. 192, 181 Cal.App.3d 437. Process  169

69.  —  —  Environmental impact reports, judicial proceedings, privileged publications or broadcasts

Privilege against tort claims for communications to judicial or governmental bodies applies to the preparation
and certification of environmental impact report (EIR). Mission Oaks Ranch, Ltd. v. County of Santa Barbara
(App. 2 Dist. 1998) 77 Cal.Rptr.2d 1, 65 Cal.App.4th 713, rehearing denied, review denied. Torts  122

70.  —  —  Investigations, judicial proceedings, privileged publications or broadcasts

Statements made to prompt an official investigation that may result in the initiation of judicial proceedings fall
within the absolute official-proceeding privilege. Brown v. Department of Corrections (App. 3 Dist. 2005) 33
Cal.Rptr.3d 754, 132 Cal.App.4th 520, review denied. Torts  122

The absolute official-proceeding privilege applies to communications intended to instigate official investigation
into suspected wrongdoing. Brown v. Department of Corrections (App. 3 Dist. 2005) 33 Cal.Rptr.3d 754, 132
Cal.App.4th 520, review denied. Torts  122

Communications made between private parties preparatory to or in connection with an official proceeding are
absolutely privileged. Kashian v. Harriman (App. 5 Dist. 2002) 120 Cal.Rptr.2d 576, 98 Cal.App.4th 892. Libel
And Slander  36

Investigation of a citizen's complaint against a peace officer was an official proceeding authorized by law, and
thus, absolute privilege attaching to publications made in any legislative or judicial proceeding or in any other
official proceeding authorized by law applied to the officer's complaint for intentional and negligent infliction
of emotional distress based on citizen's arrestee's allegedly false complaint about the officer with the officer's
employing agency, barring officer's emotional distress claims, as only exception to the privilege under statute
was for defamation, even though emotional distress claims rested on same underlying conduct. Walker v.
Kiousis (App. 4 Dist. 2001) 114 Cal.Rptr.2d 69, 93 Cal.App.4th 1432. Damages  57.49

Generally, the absolute privilege shields testimony or statements to officials conducting criminal investigations.
Beroiz v. Wahl (App. 2 Dist. 2000) 100 Cal.Rptr.2d 905, 84 Cal.App.4th 485, 85 Cal.App.4th 85C, review
denied. Libel And Slander  36; Libel And Slander  38(4)

On summary judgment, when there is evidence that a particular report of potential criminal activity in a foreign
country triggered an investigation lacking adequate procedural safeguards, there is a triable issue of fact as to
whether the report is subject to the absolute privilege, rather than the qualified privilege. Beroiz v. Wahl (App.
2 Dist. 2000) 100 Cal.Rptr.2d 905, 84 Cal.App.4th 485, 85 Cal.App.4th 85C, review denied. Judgment 
181(33)

Privilege that shielded bank from defamation liability for erroneous report to police that patron had stolen
checks from an account holder also extended to any negligence in the investigation leading to report. Devis v.
Bank of America (App. 2 Dist. 1998) 77 Cal.Rptr.2d 238, 65 Cal.App.4th 1002, rehearing denied, review
denied. Banks And Banking  100

Privilege that protects reports of potential criminal activity to police against tort liability also applies to a cause
of action for negligent investigation prior to the report. Devis v. Bank of America (App. 2 Dist. 1998) 77
Cal.Rptr.2d 238, 65 Cal.App.4th 1002, rehearing denied, review denied. Libel And Slander  38(1)

Communications, in course of court-ordered child custody and placement investigation, made about mother's
boyfriend by court-appointed psychologist to children's attorney and therapist were protected, by judicial
privilege, against liability for defamation and invasion of privacy, even though boyfriend was not a party to the
litigation; informing children's counsel and therapist of the allegations, and inquiring as to their veracity,
furthered goal of ascertaining which custodial arrangement was in children's best interests. Obos v. Scripps



Psychological Associates, Inc.(App. 3 Dist. 1997) 69 Cal.Rptr.2d 30, 59 Cal.App.4th 103. Libel And Slander
 38(1); Torts  359

71.  —  —  Client counseling, judicial proceedings, privileged publications or broadcasts

Attorney's act of counseling client is covered by absolute privilege granted by California statute for any
publication or broadcast made in any judicial proceeding, even if it is alleged that attorney made
misrepresentations during the course of such communications; however, pure conduct, such as eavesdropping,
is not covered. Flores v. Emerich & Fike, E.D.Cal.2006, 416 F.Supp.2d 885, reconsideration denied in part
2006 WL 2536615. Torts  122

72.  —  —  Abuse of process, judicial proceedings, privileged publications or broadcasts

Under California law, even filing of improper or meritless pleadings, with ulterior purpose, is privileged and
does not constitute abuse of process. Microsoft Corp. v. BEC Computer Co., Inc., C.D.Cal.1992, 818 F.Supp.
1313. Process  168

Securities and exchange commission attorney who caused enforcement action to be filed against land broker
was immune from liability for alleged abuse of process and interference with contractual relations of land
broker, which was not a party to the enforcement proceedings, based on statements made in connection with the
enforcement action, including statements contained in the pleadings and made to members of the public;
furthermore, statements fell within scope of California's absolute privilege provided by this section for
statements made in course of a judicial proceeding. Carlsberg v. Gatzek, C.D.Cal.1977, 442 F.Supp. 813.
Securities Regulation  81

The litigation privilege bars an abuse of process claim insofar as the claim is premised on conduct within the
privilege, and the privilege extends to motions filed by persons seeking relief from a court. Ramona Unified
School Dist. v. Tsiknas (App. 4 Dist. 2005) 37 Cal.Rptr.3d 381, 135 Cal.App.4th 510. Process  169

Communications made in connection with litigation do not necessarily fall outside the privilege merely because
they are, or are alleged to be, fraudulent, perjurious, unethical, or even illegal, provided they are logically
related to litigation. Blanchard v. DIRECTV, Inc.(App. 2 Dist. 2004) 20 Cal.Rptr.3d 385, 123 Cal.App.4th 903,
review denied. Torts  122

Litigation privilege did not bar first attorney's abuse of process action against former client's new law firm, after
the law firm wrongfully executed a levy on first attorney's bank accounts; the privilege protected
communication, not conduct, and the law firm's levy constituted conduct. Drum v. Bleau, Fox & Associates
(App. 2 Dist. 2003) 132 Cal.Rptr.2d 602, 107 Cal.App.4th 1009. Libel And Slander  38(5); Libel And
Slander  136

Banks were precluded, under law of the case from prior appeal in credit card holders' action against banks, from
making post-appeal assertions in trial court that litigation privilege or First Amendment precluded holders from
bringing abuse of process claims against banks; in earlier appeal, Court of Appeal had expressly found that
Barquis decision, finding a creditor commits abuse of process by filing consumer debt collection actions in
improper venue to impair a debtor's ability to defend the action, applied to credit card holders' case, Court of
Appeal had impliedly found Barquis was still good law, the post-appeal assertions challenged the validity of
Barquis, and the assertions were not based on developments in law after Court of Appeal's decision. Yu v.
Signet Bank/Virginia (App. 1 Dist. 2002) 126 Cal.Rptr.2d 516, 103 Cal.App.4th 298, modified on denial of
rehearing, review denied. Appeal And Error  1097(1)

For purposes of businessman's unfair competition action against attorney, pleadings attorney filed in allegedly
meritless environmental lawsuits which allegedly used sham plaintiffs to deceive defendants into believing suits
had more support than they in fact did, did not fall outside of the litigation privilege simply because pleadings
were, or allegedly were, fraudulent, perjurious, unethical, or even illegal, as pleadings furthered the object of
litigation and were logically related to it. Kashian v. Harriman (App. 5 Dist. 2002) 120 Cal.Rptr.2d 576, 98



Cal.App.4th 892. Attorney And Client  26

Businessman's unfair competition action against attorney who businessman alleged filed meritless
environmental lawsuits on behalf of sham plaintiffs to deceive defendants into believing the suits had more
support than they in fact did was not precluded by the litigation privilege, where businessman had not been a
party to the environmental lawsuits and was simply a member of the public for purposes of his cause of action.
Kashian v. Harriman (App. 5 Dist. 2002) 120 Cal.Rptr.2d 576, 98 Cal.App.4th 892. Attorney And Client 
26

Failure of criminal defense attorney to follow procedure for subpoena to obtain victim's confidential mental
health records did not give rise to action for abuse of process by reading and disseminating records after they
were sent to him by mistake; attorney did not use subpoena process in wrongful manner. Susan S. v. Israels
(App. 2 Dist. 1997) 67 Cal.Rptr.2d 42, 55 Cal.App.4th 1290, review denied. Process  168

Litigation privilege precluding liability for publication or broadcast made during course of judicial or
quasi-judicial proceedings immunized criminal defense attorney from liability on crime victim's claim for abuse
of process by reading and disseminating confidential mental health records sent to attorney by mistake;
delivering records to defense psychiatrist and using them to cross-examine victim in criminal proceeding had
reasonable relation to defense. Susan S. v. Israels (App. 2 Dist. 1997) 67 Cal.Rptr.2d 42, 55 Cal.App.4th 1290,
review denied. Process  169

Defendant may rely upon claim of judicial privilege as defense to abuse of process action, provided that there is
some reasonable connection between act claimed to be privileged and legitimate objects of lawsuit in which act
took place. Adams v. Superior Court (App. 6 Dist. 1992) 3 Cal.Rptr.2d 49, 2 Cal.App.4th 521, review denied.
Process  169

Motion for reconsideration filed by alleged victims of defendant's fraud, in proceeding to have defendant's
convictions expunged, was protected by judicial privilege, and would not support claim for abuse of process
when motion was denied for lack of standing. Adams v. Superior Court (App. 6 Dist. 1992) 3 Cal.Rptr.2d 49, 2
Cal.App.4th 521, review denied. Process  169

"Privilege" for statements made in course of judicial proceeding did not preclude court from making evidentiary
use of statements made during negotiation sessions in prior lawsuit in determining whether defendant in abuse
of process action acted for improper "ulterior" purpose. Oren Royal Oaks Venture v. Greenberg, Bernhard,
Weiss & Karma, Inc.(1986) 232 Cal.Rptr. 567, 42 Cal.3d 1157, 728 P.2d 1202, rehearing denied. Process 
169

Even if legal malpractice complaint amounted to attempt to coerce a settlement, mere filing of complaint,
without some more substantial use or misuse of judicial process, did not amount to abuse of process. Drasin v.
Jacoby & Meyers (App. 2 Dist. 1984) 197 Cal.Rptr. 768, 150 Cal.App.3d 481. Process  168

Alleged statement of counsel for real estate broker, his daughter and son-in-law, following hearing on their
petition for writ of mandate to compel developer and city to comply with provisions of Environmental Quality
Act (Pub.Res.C. § 21050 et seq.) in planned development of disputed tract, to the effect that developer should
settle separate dispute over ownership and possession of house located on tract because if broker won CEQA
action it would "blow" developer's whole subdivision was privileged statement and, accordingly, developer
could not state cause of action for abuse of process based upon it, notwithstanding that statement was inferably
a threat to coerce developer into settling separate action by use of CEQA action, where statement at issue bore
clear relation to both house dispute and CEQA action and was made between counsel involved in both cases.
Asia Inv. Co., Ltd. v. Borowski (App. 3 Dist. 1982) 184 Cal.Rptr. 317, 133 Cal.App.3d 832. Process  168

Privilege granted to publications in judicial proceedings by provision of this section applied to complaint filed
in wrongful death action and complaint against physician requesting punitive damages for wrongful death,
which failed to state cause of action, could not serve as basis for tort of abuse of process. Umansky v. Urquhart
(App. 4 Dist. 1978) 148 Cal.Rptr. 547, 84 Cal.App.3d 368. Process  168



73.  —  —  Appeal bonds, judicial proceedings, privileged publications or broadcasts

Posting of appeal bonds, though administrative in character, falls within this section extending an absolute
privilege to statements made in judicial proceedings. Portman v. George McDonald Law Corp.(App. 2 Dist.
1979) 160 Cal.Rptr. 505, 99 Cal.App.3d 988. Libel And Slander  38(1)

74.  —  —  Criminal acts, judicial proceedings, privileged publications or broadcasts

Privilege for communication made in judicial proceeding under California law did not apply to popular singer's
statements in magazine and television interviews that police officer had engaged in same lewd acts in public
place for which officer had arrested singer; privilege did not extend to "litigating in the press," criminal
proceedings against singer had been completed, and singer had pleaded nolo contendere to misdemeanor
disorderly conduct charge, and thus had not assumed responsibility for complete litigation of his cause during
proceedings. Rodriguez v. Panayiotou, C.A.9 (Cal.)2002, 314 F.3d 979. Libel And Slander  38(1)

Under California law, private citizens' complaints to authorities as to plaintiff's behavior in course of judicial
proceedings were absolutely privileged, and thus, private citizens were not liable as matter of law for
defamation and false light. Goehring v. Wright, N.D.Cal.1994, 858 F.Supp. 989. Libel And Slander  38(1)

Under California law, neighbors who reported presumptive criminal activity by plaintiff to authorities resulting
in plaintiff's prosecution for hate crimes were not liable as matter of law for false imprisonment; neighbors'
conduct was privileged under California law making public statements made in course of judicial proceedings
absolutely privileged. Goehring v. Wright, N.D.Cal.1994, 858 F.Supp. 989. False Imprisonment  15(2)

Litigation privilege for communications made in judicial proceedings does not preclude criminal liability such
as perjury. Budwin v. American Psychological Assn.(App. 3 Dist. 1994) 29 Cal.Rptr.2d 453, 24 Cal.App.4th
875. Criminal Law  42.6; Perjury  15

Criminal act of forging building permit would not destroy privilege set forth in this section providing that a
privileged publication is one made in any legislative or judicial proceeding, or in any other official proceeding
authorized by law. Pettitt v. Levy (App. 5 Dist. 1972) 104 Cal.Rptr. 650, 28 Cal.App.3d 484. Action  12

75.  —  —  Conspiracy, judicial proceedings, privileged publications or broadcasts

Alleged conspiracy on part of publisher and reporters to introduce allegedly defamatory material into judicial
proceedings did not vitiate subdivision (2) of this section. McClatchy Newspapers, Inc. v. Superior Court
(Mosesian) (App. 5 Dist. 1987) 234 Cal.Rptr. 702, 189 Cal.App.3d 961, review denied. Libel And Slander 
36

Allegation of conspiracy among defendants to do privileged acts does not remove privilege set forth in this
section providing that a privileged publication is one made in any legislative or judicial proceeding, or in any
other official proceeding authorized by law. Pettitt v. Levy (App. 5 Dist. 1972) 104 Cal.Rptr. 650, 28
Cal.App.3d 484. Action  12

76.  —  —  Lien notices, judicial proceedings, privileged publications or broadcasts

The assertion of liens as authorized by validly enacted state statutes is shielded by the litigation privilege.
Olszewski v. Scripps Health (2003) 135 Cal.Rptr.2d 1, 30 Cal.4th 798, 69 P.3d 927. Liens  18

Patient was barred by litigation privilege afforded lien notices authorized by law from suing hospitals for
violation of Unfair Competition Law (UCL) for filing liens against recoveries from third-party tortfeasors for
charges incurred by patients. Swanson v. St. John's Regional Medical Center (App. 2 Dist. 2002) 118
Cal.Rptr.2d 325, 97 Cal.App.4th 245, review denied. Health  961

Litigation privilege protects publication of assessment liens by condominium homeowners associations;
homeowners' assessment liens were permitted by law to achieve object of litigation and had to be filed as first
step in foreclosure action to remedy defaults. Wilton v. Mountain Wood Homeowners Assn.(App. 1 Dist. 1993)



22 Cal.Rptr.2d 471, 18 Cal.App.4th 565. Condominium  12; Torts  122

Holding that litigation privilege protects publication of assessment liens by condominium homeowners
associations does not prevent those who are subject to homeowners assessment liens from seeking declaratory
relief or filing quiet title actions to contest validity of improper liens. Wilton v. Mountain Wood Homeowners
Assn.(App. 1 Dist. 1993) 22 Cal.Rptr.2d 471, 18 Cal.App.4th 565. Declaratory Judgment  188; Quieting
Title  3

77.  —  —  Debtor and creditor, judicial proceedings, privileged publications or broadcasts

California's "common interest" privilege, which protects defendants who make statements to others on matters
of common interest, applies to communications with third parties, not those between creditor and alleged
debtor. Irwin v. Mascott, N.D.Cal.1999, 96 F.Supp.2d 968. Torts  121

Account holder's abuse of process action against judgment creditor's attorney who levied on holder's bank
account pursuant to a writ of execution was barred by litigation privilege, even though holder was not a party in
the underlying action and even if judgment was invalid and assets in bank account were exempt from levy;
attorney employed a judicial process pursuant to the purpose for which the process was designed, did so within
the confines of a judicial procedure, act of applying for a writ of execution was a privileged communicative act,
and privilege extended to torts arising from such communication. Brown v. Kennard (App. 3 Dist. 2001) 113
Cal.Rptr.2d 891, 94 Cal.App.4th 40, review denied. Process  169

Subject matter of erroneous notice of motion to sell personal property filed by bankruptcy trustee's counsel in
bankruptcy proceeding, served on debtor's creditors but misidentifying another company as the debtor, was
logically related to the bankruptcy proceeding of the debtor, even though the erroneously-named debtor in the
motion's caption was not related to the proceeding, and thus, the litigation privilege was applicable in
erroneously-named debtor's defamation action against bankruptcy trustee's counsel. Sacramento Brewing Co. v.
Desmond, Miller & Desmond (App. 3 Dist. 1999) 89 Cal.Rptr.2d 760, 75 Cal.App.4th 1082. Libel And Slander

 38(2)

Law firm's written or verbal communications with court in connection with entry of Hawaii deficiency
judgment in California were absolutely privileged, precluding action for fraud, intentional misrepresentation
and conspiracy to interfere with prospective business advantage based on firm's actions in causing nonfinal
judgment to be entered in California and alleged false statements to trial court in order to delay order vacating
judgment. Boston v. Nelson (App. 2 Dist. 1991) 278 Cal.Rptr. 386, 227 Cal.App.3d 1502. Attorney And Client

 26

Absolute privilege afforded statements made in any judicial proceeding did not protect attorney from liability
for misrepresenting bankruptcy client's present worth, financial prospects, and assistance it would receive from
key employee for only apparent purpose of extricating employee from his involvement with client in order that
attorney and employee would be free to establish competing business where, because attorney was aware when
he made the misrepresentations that client's rehabilitation was not viable possibility, statements could not be
viewed as having been made in furtherance of bankruptcy proceeding. Barbary Coast Furniture Co., Inc. v.
Sjolie (App. 1 Dist. 1985) 213 Cal.Rptr. 168, 167 Cal.App.3d 319, review denied. Libel And Slander  50

Allegations in creditors' action to set aside allegedly fraudulent conveyances that transferee had never disclosed
the payments to him in his federal or state income tax returns had some materiality on issue of bona fides of the
transactions, were relevant and came within the absolute privilege regarding statements made in connection
with a judicial proceeding. Spira v. Superior Court for Los Angeles County (App. 2 Dist. 1976) 133 Cal.Rptr.
24, 62 Cal.App.3d 33. Libel And Slander  38(3)

All that is required in order to bring a publication within privilege regarding statement made in connection with
a judicial proceeding is that the statement be relevant to the litigation and that it be made to achieve the object
of the litigation. Spira v. Superior Court for Los Angeles County (App. 2 Dist. 1976) 133 Cal.Rptr. 24, 62
Cal.App.3d 33. Libel And Slander  38(1)



The publication in an insolvency proceeding by an attorney, in the course of his employment as such, of facts of
which he was informed by his client, to the effect that the insolvent, while acting in a fiduciary capacity,
committed acts of fraud in contracting debts for which he became insolvent, it being his duty, in resisting for his
client as an opposing creditor the application of the debtor, to publish the facts, constitutes an absolutely
privileged publication, of which malice cannot be predicated, no one being permitted to allege that what was
rightly done in a judicial proceeding was done with malice. Hollis v. Meux (1886) 69 Cal. 625, 11 P. 248. Libel
And Slander  38(5)

78.  —  —  Wills, judicial proceedings, privileged publications or broadcasts

Privilege contained in this section covered publication of forged will and was an absolute defense to cause of
action in tort which did not sound in malicious prosecution, including civil conspiracy. Steiner v. Eikerling
(App. 1 Dist. 1986) 226 Cal.Rptr. 694, 181 Cal.App.3d 639, review denied.

79.  —  —  Disparagement of title, judicial proceedings, privileged publications or broadcasts

Where vendor moved for expungement of lis pendens and trial court ordered plaintiff to provide undertaking in
the amount of $300,000 to provide for indemnity to vendor and plaintiff, though financially able to provide such
an undertaking, chose not to do so and instead attempted to circumvent statutory provisions of lis pendens law
by permitting lis pendens to be expunged and by personally notifying nonparties of his claim of an interest in
the land, plaintiff thereby voluntarily excluded himself from absolute privilege accorded to one who records a
lis pendens, but plaintiff's extrajudicial communications, although not absolutely privileged, were subject to
qualified or conditional privilege. Earp v. Nobmann (App. 3 Dist. 1981) 175 Cal.Rptr. 767, 122 Cal.App.3d
270. Libel And Slander  136

Filing of mechanic's lien for engineering services rendered incident to subdivision of tract of land, in
conjunction with judicial proceeding to enforce lien, was privileged and owners of portion of land involved
were not entitled to damages on theory of wrongful disparagement of their title. Frank Pisano and Associates v.
Taggart (App. 1 Dist. 1972) 105 Cal.Rptr. 414, 29 Cal.App.3d 1. Libel And Slander  130

80.  —  —  Insurance, judicial proceedings, privileged publications or broadcasts

Where insurer provides defense for party, California's litigation privilege applies to insurer. Morales v.
Cooperative of American Physicians, Inc., Mut. Protection Trust, C.A.9 (Cal.)1999, 180 F.3d 1060. Insurance

 3417

Under California law as predicted by federal Court of Appeals, interrogatory response in medical malpractice
action, disclosing existence of policy and its limits, but failing to reveal that policy was "excess" rather than
"primary," was not statement concealing existence of insurance policy, within meaning of exception to
litigation privilege. Morales v. Cooperative of American Physicians, Inc., Mut. Protection Trust, C.A.9
(Cal.)1999, 180 F.3d 1060. Insurance  3424

Insurer's pleadings were privileged litigation communications, and thus were not admissible as evidence in
insured's action against insurer alleging breach of general liability and errors and omissions insurance policies
and bad faith. Atmel Corp. v. St. Paul Fire & Marine Ins. Co., N.D.Cal.2006, 421 F.Supp.2d 1265. Witnesses

 184(1)

Statements of counsel during meet and confer session were privileged litigation communications, for purpose of
insured's action against insurer alleging breach of general liability and errors and omissions insurance policies
and bad faith, although insured otherwise could introduce evidence of settlement offers made by insurer as
evidence of insurer's bad faith. Atmel Corp. v. St. Paul Fire & Marine Ins. Co., N.D.Cal.2006, 421 F.Supp.2d
1265. Witnesses  184(1)

Evidence that insurer did not contribute monies toward insured's defense or settlement in underlying litigation
was not privileged under California law, for purpose of insured's subsequent action against insurer alleging
breach of general liability and errors and omissions insurance policies and bad faith. Atmel Corp. v. St. Paul



Fire & Marine Ins. Co., N.D.Cal.2006, 421 F.Supp.2d 1265. Witnesses  196.4

Evidence of insurer's presence at mediation in underlying litigation was not confidential or privileged under
California law, for purpose of insured's subsequent action against insurer alleging breach of general liability and
errors and omissions insurance policies and bad faith. Atmel Corp. v. St. Paul Fire & Marine Ins. Co.,
N.D.Cal.2006, 421 F.Supp.2d 1265. Witnesses  196.4

Insurer did not breach written confidentiality agreement with insured regarding settlement discussions under
California law by filing pleadings with court, since pleadings did not discuss substance of settlement offer made
by insured or otherwise disclose any specific information about those discussions. Atmel Corp. v. St. Paul Fire
& Marine Ins. Co., N.D.Cal.2006, 421 F.Supp.2d 1265. Insurance  3390

Insurer did not breach written confidentiality agreement with insured regarding settlement discussions under
California law by copying insured's insurance broker on insurer's rescission letter, since only discussion of
meeting in letter was reference to facts that meeting occurred, insured made settlement proposal to insurer, and
insured filed suit before deadline for insurer's response, and letter otherwise did not disclose substance of any
confidential settlement discussions, and attorney-client privilege extended to communications between insured
and insurance broker. Atmel Corp. v. St. Paul Fire & Marine Ins. Co., N.D.Cal.2006, 421 F.Supp.2d 1265.
Insurance  3390

Absolute privilege from tort liability based on communications in judicial or quasi-judicial proceedings applied
to health care provider's pursuit of a statutorily authorized lien against recovery by patient from tortfeasor and,
therefore, protected provider from derivative tort lawsuits alleging fraud, misrepresentation, and trespass to
chattel, even though statute was invalid as preempted by federal ban on balance billing by provider receiving
Medicaid; provider filed liens to achieve objects of litigation and liens were connected to litigation filed by
patient and other class members. Olszewski v. Scripps Health (2003) 135 Cal.Rptr.2d 1, 30 Cal.4th 798, 69 P.3d
927. Fraud  36; Trespass  23

Absolute privilege from tort liability based on communications in judicial or quasi-judicial proceedings applied
to health care provider's pursuit of a statutorily authorized lien against recovery by patient from tortfeasor and,
therefore, protected provider from derivative tort lawsuits alleging fraud, misrepresentation, and trespass to
chattel, even though statute was invalid as preempted by federal ban on balance billing by provider receiving
Medicaid; provider filed liens to achieve objects of litigation and liens were connected to litigation filed by
patient and other class members. Olszewski v. Scripps Health (2003) 135 Cal.Rptr.2d 1, 30 Cal.4th 798, 69 P.3d
927. Fraud  36; Trespass  23

Where a liability insurer provides a defense for a party, the realities of the insurer's role in litigation dictate that
the insurer be treated as an authorized party for purposes of the absolute litigation privilege for communications
in the course of judicial or quasi-judicial proceedings. Home Ins. Co. v. Zurich Ins. Co.(App. 3 Dist. 2002) 116
Cal.Rptr.2d 583, 96 Cal.App.4th 17, review denied. Torts  122

Insured can not state a bad faith claim against its insurer for initiating litigation against the insured when the
insured does not contend that the insurer acted unreasonably in investigating or paying the underlying insurance
claim; the diminished considerations underlying the bad faith tort must yield to the policy of encouraging free
access to the courts, which is so important as to require application of the absolute litigation privilege to torts
other than defamation. Old Republic Ins. Co. v. FSR Brokerage, Inc.(App. 2 Dist. 2000) 95 Cal.Rptr.2d 583, 80
Cal.App.4th 666. Insurance  3419

In some circumstances the implied covenant of good faith and fair dealing continues to protect an insured's
interests in the policy after litigation has begun between the insured and the insurer, despite the absolute
litigation privilege afforded by statute. Old Republic Ins. Co. v. FSR Brokerage, Inc.(App. 2 Dist. 2000) 95
Cal.Rptr.2d 583, 80 Cal.App.4th 666. Insurance  1867

Insured failed to state an actionable cause of action for bad faith where bad faith claim rested squarely on
allegations in the insurer's complaint alone, which fell within the protection of the absolute litigation privilege.



Old Republic Ins. Co. v. FSR Brokerage, Inc.(App. 2 Dist. 2000) 95 Cal.Rptr.2d 583, 80 Cal.App.4th 666.
Insurance  3419

Statements relating to general liability insurer's post-filing settlement discussions were admissible to prove
existence of bad faith in action against insurer. Shade Foods, Inc. v. Innovative Products Sales & Marketing,
Inc.(App. 1 Dist. 2000) 93 Cal.Rptr.2d 364, 78 Cal.App.4th 847, modified on denial of rehearing. Evidence

 213(1)

Statements made during a judicial proceeding may be used to prove the existence of bad faith in an action
against an insurer. Shade Foods, Inc. v. Innovative Products Sales & Marketing, Inc.(App. 1 Dist. 2000) 93
Cal.Rptr.2d 364, 78 Cal.App.4th 847, modified on denial of rehearing. Insurance  3419

Even if district court erroneously considered, under California law, commercial general liability (CGL) insurer's
pleadings from prior insurance litigation in considering summary adjudication motion in insured's bad faith
action, other evidence supported insured's bad faith claim; denial letters from insurer, combined with decision
in prior litigation, contained all the necessary information relating to insurer's judicially-discredited defenses.
Granite Management Corp. v. Aetna Cas. & Sur. Co., C.A.9 (Cal.)2002, 37 Fed.Appx. 262, 2002 WL 1192572,
Unreported. Federal Civil Procedure  2501

81.  —  —  Family law, judicial proceedings, privileged publications or broadcasts

Under California law, areas of reporting which are privileged from liability and defamation actions include
family court proceedings from which general public is excluded. Dorsey v. National Enquirer, Inc., C.A.9
(Cal.)1992, 973 F.2d 1431. Libel And Slander  42(1)

Out-of-court statements made by mother and her investigator concerning whether entertainer was infected with
Acquired Immune Deficiency Syndrome (AIDS) were made in context of newspaper's report on child support
proceedings filed by mother so that statements were permissible "history of the proceeding" even if they went
beyond sting of court-filed affidavit. Dorsey v. National Enquirer, Inc., C.A.9 (Cal.)1992, 973 F.2d 1431. Libel
And Slander  42(1)

Where libelous per se charge was made against plaintiff by defendant in her divorce action and evidence
sustained jury findings that defendant had acted without malice and had reasonable and probable cause for
believing truth of relevant allegation, words which were published only in a judicial proceeding were
privileged. Lyons v. Gilliland, C.A.9 (Cal.)1962, 303 F.2d 452, certiorari denied 83 S.Ct. 291, 371 U.S. 923, 9
L.Ed.2d 231. Libel And Slander  38(3)

The statutory litigation privilege absolutely protects litigants and other participants from being sued on the basis
of communications they make in the context of family law proceedings. Jacob B. v. County of Shasta (2007) 56
Cal.Rptr.3d 477, 40 Cal.4th 948, 154 P.3d 1003. Torts  122

Husband's suit against psychologist appointed to conduct custody evaluation in divorce proceeding, setting
forth eight different causes of action based on psychologist's appointment as evaluator and expert witness in
divorce proceeding, was barred by statutory litigation privilege, where parties entered into agreement to submit
to, and agreed to, independent evaluation rather than retain their own experts on issue of custody, and
psychologist's alleged alteration of consent form to remove any limitations on release of information did not
deprive husband of use of any evidence. Laborde v. Aronson (App. 4 Dist. 2001) 112 Cal.Rptr.2d 119, 92
Cal.App.4th 459. Libel And Slander  38(1)

Husband's use of wife's prescription drug printout in dissolution action to persuade court that wife was not
deserving of custody of their children was protected by statutory litigation privilege, and could not form basis of
tort claim against husband for damages caused by his use of the printout. Wise v. Thrifty Payless, Inc.(App. 3
Dist. 2000) 100 Cal.Rptr.2d 437, 83 Cal.App.4th 1296. Torts  122

Statutory litigation privilege absolutely protects litigants and other participants from being sued on the basis of
communications they make in the context of family law proceedings. Wise v. Thrifty Payless, Inc.(App. 3 Dist.



2000) 100 Cal.Rptr.2d 437, 83 Cal.App.4th 1296. Torts  122

Misstatements allegedly made by wife's attorney regarding impartiality of psychologist retained in marital
dissolution proceeding to examine parties and their children were absolutely privileged, and would not support
tort action against wife's attorney when, as alleged result of psychologist's recommendations, husband was
denied custody and allegedly lost even reasonable visitation with children. Silberg v. Anderson (1990) 266
Cal.Rptr. 638, 50 Cal.3d 205, 786 P.2d 365, as modified. Attorney And Client  26; Torts  122

Former husband could not maintain action for intentional infliction of emotional distress against former wife
based on fact that wife misrepresented to husband that he was the father of their child, since disclosure came
during parties' divorce action, and was thus subject to immunity accorded to statements made in judicial
proceedings. Nagy v. Nagy (App. 2 Dist. 1989) 258 Cal.Rptr. 787, 210 Cal.App.3d 1262, review denied.
Damages  57.49

Even if request for admissions, as filed by former wife and her attorneys, falsely accused former husband of
forging wife's name on joint income tax refund check, such accusation was absolutely privileged since it was
directly related to pending judicial proceedings, in that interlocutory judgment of dissolution of marriage
ordered husband to divide any refund equally with the former wife and, furthermore, request had a direct
bearing on whether husband had sufficient funds with which to purge himself of contempt for failure to divide
the proceeds as well as to pay attorney's fees and spousal support. Twyford v. Twyford (App. 3 Dist. 1976) 134
Cal.Rptr. 145, 63 Cal.App.3d 916. Libel And Slander  38(1)

Absolute privilege for publications made in a judicial proceeding is limited to publications which are pertinent
or which have a reasonable relation to the action. Twyford v. Twyford (App. 3 Dist. 1976) 134 Cal.Rptr. 145,
63 Cal.App.3d 916. Libel And Slander  38(1)

Privilege under this section for publications made in a judicial proceeding is applicable to abuse of process and
other actions as well as to defamation actions. Twyford v. Twyford (App. 3 Dist. 1976) 134 Cal.Rptr. 145, 63
Cal.App.3d 916. Process  169

Statements made by former client and his attorney in pleadings and affidavits during protracted divorce
litigation in which plaintiff represented former client's wife were absolutely privileged even though some of the
statements were made in proceedings which did not involve alimony reduction or termination. Rader v.
Thrasher (App. 1 Dist. 1972) 99 Cal.Rptr. 670, 22 Cal.App.3d 883. Libel And Slander  38(2)

Husband's allegation in affidavit filed in divorce action that wife was not fit and proper person to have custody
of children because of meretricious relationship with specified individual was not privileged as to him and his
action, if timely filed, against husband for making the allegation would have been for defamation, not malicious
prosecution, in view of provision of this section that malicious allegation in affidavit about a person by or
against whom no affirmative relief is prayed in divorce action shall not be privileged publication as to him.
Rutherford v. Johnson (App. 3 Dist. 1967) 58 Cal.Rptr. 546, 250 Cal.App.2d 316. Libel And Slander 
38(2); Malicious Prosecution  38

82.  —  —  Grand jurors, judicial proceedings, privileged publications or broadcasts

Provision of Pen.C. § 930 limiting grand jury immunity where jury comments on persons or officials in its
report did not constitute unconstitutional impairment of judicial privilege, and grand jury members therefore
were not immune from suit in which firm claimed that it was defamed by statement in grand jury report that it
had been negligent, incompetent and wrong in performance of its duties for county and special districts.
Gillett-Harris-Duranceau & Associates, Inc. v. Kemple (App. 1 Dist. 1978) 147 Cal.Rptr. 616, 83 Cal.App.3d
214. Grand Jury  43

83.  —  —  Letters and reports, judicial proceedings, privileged publications or broadcasts

Action for libel will not lie, if the gist is shown to be true or a truthful report of judicial proceedings. Glenn v.
Gibson (1946) 171 P.2d 118, 75 Cal.App.2d 649; Mortensen v. Los Angeles Examiner (1925) 296 P. 927, 112



Cal.App. 194.

Sending of notice of client's security interest in apple growers' crops to client's competitor was act that was
taken by law firm and its attorneys in anticipation of litigation and thus was protected by California's litigation
privilege, which operated to bar liability of law firm and attorneys under California law on growers' claim
alleging negligent interference with contract. Flores v. Emerich & Fike, E.D.Cal.2006, 416 F.Supp.2d 885,
reconsideration denied in part 2006 WL 2536615. Torts  122; Torts  246

Sending of notice of client's security interest in apple growers' crops to client's competitor was act that was
taken by law firm and its attorneys in anticipation of litigation and thus was protected by California's litigation
privilege, which operated to bar liability of law firm and attorneys under California law on growers' claim
alleging invasion of privacy. Flores v. Emerich & Fike, E.D.Cal.2006, 416 F.Supp.2d 885, reconsideration
denied in part 2006 WL 2536615. Torts  359

Letter in which law firm and attorneys representing fruit packer gave notice of fruit packer's alleged security
interest in apple growers' crops to another crop lender-creditor was sent in anticipation of litigation, and
therefore mailing of letter was protected by California's litigation privilege, which provided absolute privilege
for any publication or broadcast made in any judicial proceeding. Flores v. Emerich & Fike, E.D.Cal.2006, 416
F.Supp.2d 885, reconsideration denied in part 2006 WL 2536615. Torts  122

Letter from counsel of "eCash" trademark holder, informing third party that litigation over rights to "eCash"
mark was ongoing in federal court, fell within California's absolute privilege that was afforded to
communications regarding judicial proceedings. eCash Technologies, Inc. v. Guagliardo, C.D.Cal.2001, 210
F.Supp.2d 1138. Libel And Slander  38(5)

Under California law, letter sent by attorney for owner of "eCash" trademark to legal department of domain
name auction website, which informed legal department of pending trademark infringement suit against owner
of Internet domain name "ecash.com," was subject to statutory litigation privilege in tort counterclaims,
including trade libel and slander of title, filed by domain name owner in that suit. eCash Technologies, Inc. v.
Guagliardo, C.D.Cal.2000, 127 F.Supp.2d 1069, 57 U.S.P.Q.2d 1605, affirmed 35 Fed.Appx. 498, 2002 WL
987324. Libel And Slander  136; Torts  122

Statutory litigation privilege applied to letter from supervisor in county crime victim restitution program,
written in connection with family law proceeding, providing information regarding whether one of the persons
being considered for visitation had molested his nephew a decade earlier while a juvenile; letter constituted
"communication," it was made in context of pending judicial proceeding, supervisor was witness/participant,
letter furthered objects of litigation since information it conveyed had relevance to family law visitation dispute,
and family law court was entitled to maximum amount of relevant information. Jacob B. v. County of Shasta
(2007) 56 Cal.Rptr.3d 477, 40 Cal.4th 948, 154 P.3d 1003. Libel And Slander  38(1); Torts  122

Allegedly defamatory letter attorney mailed to Division of Charitable Trusts within State Attorney General's
Office on behalf of attorney's clients, requesting investigation into involvement in for-profit hospital by
nonprofit hospital organization whose board of trustees businessman chaired and stating belief that businessman
had an actual or potential pecuniary interest in transactions of nonprofit, was absolutely privileged. Kashian v.
Harriman (App. 5 Dist. 2002) 120 Cal.Rptr.2d 576, 98 Cal.App.4th 892. Libel And Slander  36

Allegedly defamatory statements in letter from tenants' attorney to landlord's attorney in connection with
pending unlawful detainer litigation, stating that landlord began concerted plan of harassment against tenants
and that his prior unlawful detainer action was dismissed based on evidence he had relied on a forged
document, were privileged under statutory litigation privilege. Dowling v. Zimmerman (App. 4 Dist. 2001) 103
Cal.Rptr.2d 174, 85 Cal.App.4th 1400. Libel And Slander  38(5)

Absolute privilege extends to reports of criminal activity to police only if the reports may trigger proceedings
governed by adequate procedural safeguards; absent such safeguards, only reports made in good faith, and
without malice, merit protection as privileged. Beroiz v. Wahl (App. 2 Dist. 2000) 100 Cal.Rptr.2d 905, 84



Cal.App.4th 485, 85 Cal.App.4th 85C, review denied. Libel And Slander  36; Libel And Slander  43

Letters sent by an easement grantor's attorney to the grantee and to a city attorney indicating that the easement
deed may have been forged by the grantee were entitled to the absolute privilege given by statute to
publications in judicial proceedings, where the letters did not threaten criminal prosecution, were timely, were
directed to the easement dispute, and were sent in contemplation of a rescission action, despite the grantee's
contention that the letters were intended to "leverage" or coerce a settlement. Knoell v. Petrovich (App. 2 Dist.
1999) 90 Cal.Rptr.2d 162, 76 Cal.App.4th 164, review denied. Libel And Slander  38(5); Torts  122

Reports made by citizens to police regarding potential criminal activity are part of a judicial proceeding and
thus privileged from use as the basis for defamation action, provided that an erroneous report to police is made
in good faith. Devis v. Bank of America (App. 2 Dist. 1998) 77 Cal.Rptr.2d 238, 65 Cal.App.4th 1002,
rehearing denied, review denied. Libel And Slander  38(1); Libel And Slander  50

Fact that a report of a crime made to police may be heard by others does not render the report nonprivileged.
Devis v. Bank of America (App. 2 Dist. 1998) 77 Cal.Rptr.2d 238, 65 Cal.App.4th 1002, rehearing denied,
review denied. Libel And Slander  50.5

Minority shareholder's letter to attorney who represented him in his action against minority shareholder for
dissolution of corporation and for appointment of receiver had "some relation" to lawsuit and was thus
"absolutely privileged," thereby precluding majority shareholder's attorneys' recovery for statements in those
letters that allegedly defamed them; letter bore directly on subject matter being litigated (value of business as
going concern), as it expressed concern that appraisers were being misled by allegedly erroneous information
supplied by majority shareholder and his attorneys. Passman v. Torkan (App. 2 Dist. 1995) 40 Cal.Rptr.2d 291,
34 Cal.App.4th 607. Libel And Slander  38(1)

Minority shareholder's letter to district attorney's office, asking district attorney to bring criminal action to
prosecute majority shareholder, and referring to majority shareholder's attorneys as "crooked," was "absolutely
privileged" as publication in "official proceeding authorized by law"; thus, majority shareholder's attorneys
were precluded from recovery in defamation action against minority shareholder based on that letter. Passman
v. Torkan (App. 2 Dist. 1995) 40 Cal.Rptr.2d 291, 34 Cal.App.4th 607. Libel And Slander  38(1)

Newspaper article's allegedly defamatory references to an individual, in context of reporting on testimony and
evidence in libel action, constituted a fair and true report, and thus, publisher and reporters were entitled to
absolute privilege granted to media to report testimony and other evidence in libel action; first reference of
individual as being part of mob was an accurate statement of witness' testimony in underlying libel action and
second reference was a verbatim quote from report used in witness' deposition. McClatchy Newspapers, Inc. v.
Superior Court (Mosesian) (App. 5 Dist. 1987) 234 Cal.Rptr. 702, 189 Cal.App.3d 961, review denied. Libel
And Slander  36

Even if cause of action for declaratory relief was based entirely on letter and if letter was absolutely privileged,
its contents did not bear on issue of employment agreement's enforceability, the declaratory judgment should be
designed merely to settle disputes between parties as to their respective rights and duties, and thus this section
was not relevant. Herzog v. A Co., Inc.(App. 4 Dist. 1982) 188 Cal.Rptr. 155, 138 Cal.App.3d 656. Declaratory
Judgment  145

Alleged publications by defense attorneys in underlying litigation of statements to plaintiff's insurers, which
allegedly induced that group to breach its contract with plaintiff by settling without his consent, were closely
related to judicial proceedings and were in interest of achieving objects of underlying litigation and thus
publications, which concerned litigation, which were made to persons vitally interested in litigation and which
were closely related to litigation, were privileged as publications or broadcasts made in judicial proceedings.
Rosenthal v. Irell & Manella (App. 2 Dist. 1982) 185 Cal.Rptr. 92, 135 Cal.App.3d 121. Torts  246

Although action of counsel, who had been retained by county hospital's malpractice insurer to render services
for insurer, county and staff physicians, in sending insurer a letter containing allegedly defamatory statements



concerning anesthesiologist's qualifications, which letter insurer forwarded to hospital allegedly precipitating
nonrenewal of anesthesiologist's contract, may have constituted a breach of trust in violation of rules of
professional conduct, such did not deprive counsel of his immunity under subd.(2) of this section making
privileged any statements made in a judicial proceeding as purpose of letter was to persuade insurer and county
to settle. O'Neil v. Cunningham (App. 1 Dist. 1981) 173 Cal.Rptr. 422, 118 Cal.App.3d 466. Libel And Slander

 38(5)

Letter from defense counsel in civil action to plaintiff's counsel accusing plaintiff's counsel of attempting to
"extort" a favorable settlement was protected by privilege attaching to publications made in course of judicial
proceedings where topics discussed in letter included setting aside default judgment against defendant,
discovery to be conducted by both sides, and a possible settlement. Izzi v. Rellas (App. 2 Dist. 1980) 163
Cal.Rptr. 689, 104 Cal.App.3d 254. Libel And Slander  38(5)

Letter written by purchasers' attorney to vendors and to escrow holder was privileged. Larmour v. Campanale
(App. 4 Dist. 1979) 158 Cal.Rptr. 143, 96 Cal.App.3d 566. Libel And Slander  38(1)

Where attorney for corporation sent demand letter containing defamatory material preliminary to judicial
proceeding, corporation had no attorney of record at time letter was sent since no judicial proceeding had yet
begun, and other of corporation's attorneys subsequently brought proceedings pursuant to demand
communicated in letter, letter was fully "privileged" publication within meaning of this section making
publications in judicial proceedings privileged. Lerette v. Dean Witter Organization, Inc.(App. 2 Dist. 1976)
131 Cal.Rptr. 592, 60 Cal.App.3d 573. Libel And Slander  38(1)

84.  —  —  Lis pendens, judicial proceedings, privileged publications or broadcasts

Borrowers' counsel's cause of action against lender's counsel for intentional interference with contractual
relations was not barred by application of "litigation privilege" to mere filing of notice of lien, in light of fact
that cause of action was based on essentially noncommunicative course of conduct and was neither related to
borrowers' pending environmental litigation nor in anticipation of subsequent interpleader action; lender's
counsel allegedly arranged for borrowers to create security interest in their share of proceeds in environmental
litigation and refused to concede superiority of borrowers' counsel's contractual lien against same environmental
proceeds. LiMandri v. Judkins (App. 4 Dist. 1997) 60 Cal.Rptr.2d 539, 52 Cal.App.4th 326, review denied.
Torts  246

Where damages award against broker was for entire period during which vendor was unable to complete its sale
yet portion of period was attributable to lis pendens which was absolutely privileged, damages award was
erroneous since any award of damages due to extrajudicial communications had to compensate only for injury
caused by those communications and could not compensate for injury caused by absolutely privileged
recordation of lis pendens. Earp v. Nobmann (App. 3 Dist. 1981) 175 Cal.Rptr. 767, 122 Cal.App.3d 270. Libel
And Slander  139

Notice of lis pendens is publication in course of judicial proceeding which is absolutely privileged under
subd.(2) of this section and thus cannot be basis of action for abuse of process, slander of title, or intentional
interference with prospective business advantage. Woodcourt II Ltd. v. McDonald Co.(App. 2 Dist. 1981) 173
Cal.Rptr. 836, 119 Cal.App.3d 245. Libel And Slander  136; Process  168; Torts  220

The recordation of a notice of lis pendens is in effect a republication of the pleadings and hence is clothed with
absolute privilege in action for disparagement of title. Albertson v. Raboff (1956) 46 Cal.2d 375, 295 P.2d 405.
Libel And Slander  136

Recordation of a notice of lis pendens, which was allegedly done with knowledge of falsity of claims involving
realty which were asserted by person who recorded such notice, was not a "publication in judicial proceeding"
within this section declaring a publication made in a judicial proceeding to be privileged, and lis pendens could
be part of basis of action for slander of title. West Inv. Co. v. Moorhead (App. 1 Dist. 1953) 120 Cal.App.2d
837, 262 P.2d 322. Libel And Slander  136



Absolute privilege conferred by this section upon publication made in a judicial proceeding does not transcend
limits of what may properly be characterized as judicial proceeding, and privilege will not attach to
extrajudicial publications, related to the litigation, which are made outside purview of judicial proceeding. West
Inv. Co. v. Moorhead (App. 1 Dist. 1953) 120 Cal.App.2d 837, 262 P.2d 322. Libel And Slander  38(1)

85.  —  —  Judgments, judicial proceedings, privileged publications or broadcasts

Judgment enforcement efforts, as an extension of a judicial proceeding and related to a litigation objective, are
considered to be within the litigation privilege. Brown v. Kennard (App. 3 Dist. 2001) 113 Cal.Rptr.2d 891, 94
Cal.App.4th 40, review denied. Torts  122

The act of applying for a writ of execution is a privileged communicative act under the litigation privilege, and
the privilege extends to torts arising from the privileged statement or publication; to hold otherwise would
effectively strip the litigation privilege of its purpose. Brown v. Kennard (App. 3 Dist. 2001) 113 Cal.Rptr.2d
891, 94 Cal.App.4th 40, review denied. Torts  122

86.  —  —  Stop notices, judicial proceedings, privileged publications or broadcasts

The litigation privilege applies to the filing of stop notices as they are authorized by law and relate to an action
for collection. A.F. Brown Elec. Contractor, Inc. v. Rhino Elec. Supply, Inc.(App. 4 Dist. 2006) 41 Cal.Rptr.3d
1, 137 Cal.App.4th 1118, as modified, rehearing denied, review denied. Libel And Slander  38(1); Torts

 122

87.  —  —  Mechanic's lien, judicial proceedings, privileged publications or broadcasts

The filing of a mechanic's lien is privileged under the litigation privilege, because the claim of lien is authorized
by law and related to an action to foreclose. A.F. Brown Elec. Contractor, Inc. v. Rhino Elec. Supply, Inc.(App.
4 Dist. 2006) 41 Cal.Rptr.3d 1, 137 Cal.App.4th 1118, as modified, rehearing denied, review denied. Libel And
Slander  38(1); Torts  122

88.  —  —  Persons protected, generally, judicial proceedings, privileged publications or broadcasts

California statutory litigation privilege protects attorneys, judges, jurors, witnesses, and other court personnel.
Kimes v. Stone, C.A.9 (Cal.)1996, 84 F.3d 1121. Torts  122

Under California law, financial services agency that was not a participant in underlying state collection action
was entitled to protection under litigation privilege in subsequent litigation by putative debtor for common law
fraud, negligence, and unfair or deceptive acts for use of its affidavit by collection agency as supporting
evidence in collection suit in response to debtor's putative debtor's request for proof of debt. Sengchanthalangsy
v. Accelerated Recovery Specialists, Inc., S.D.Cal.2007, 473 F.Supp.2d 1083. Antitrust And Trade Regulation

 212; Fraud  36

Nonparticipants and nonlitigants to judicial proceedings are not protected from liability under the litigation
privilege. Schoendorf v. U.D. Registry, Inc.(App. 2 Dist. 2002) 118 Cal.Rptr.2d 313, 97 Cal.App.4th 227,
modified on denial of rehearing, review denied. Torts  122

Absolute privilege for judicial and other official proceedings applied to conduct of residents of condominium
complex in Mexico in filing criminal charges, accusing members of complex's vigilance committee of crime of
dispossession, and in providing testimony to support those charges, and thus such conduct could not support
committee members' defamation action against residents, absent showing that the criminal proceedings in
Mexico lacked adequate procedural protections. Beroiz v. Wahl (App. 2 Dist. 2000) 100 Cal.Rptr.2d 905, 84
Cal.App.4th 485, 85 Cal.App.4th 85C, review denied. Libel And Slander  36; Libel And Slander 
38(4)

Hearsay statement of member of condominium complex's vigilance committee that some members of
condominium complex claimed to have learned of criminal charges against committee members through
statements from the complex's residents who initiated the criminal charges was inadmissible to establish that



residents republished their accusations outside the scope of their absolute judicial proceeding privilege, in
defamation action brought by committee members against residents. Beroiz v. Wahl (App. 2 Dist. 2000) 100
Cal.Rptr.2d 905, 84 Cal.App.4th 485, 85 Cal.App.4th 85C, review denied. Evidence  317(2)

Statutory litigation privilege did not protect pharmacy from liability for its unauthorized disclosure of
customer's prescription drug information to her husband, although husband's use of the information in
dissolution proceeding and in report to Department of Motor Vehicles (DMV) was protected by the privilege;
privilege enjoyed by third party did not protect pharmacy from consequences of its own tortious conduct. Wise
v. Thrifty Payless, Inc.(App. 3 Dist. 2000) 100 Cal.Rptr.2d 437, 83 Cal.App.4th 1296. Torts  122

Nonparticipants and nonlitigants to judicial proceedings are never protected from liability under statutory
litigation privilege. Wise v. Thrifty Payless, Inc.(App. 3 Dist. 2000) 100 Cal.Rptr.2d 437, 83 Cal.App.4th 1296.
Torts  122

Statements to nonparticipants in action are generally not protected by litigation privilege, and are thus
actionable unless privileged on some other basis. Rothman v. Jackson (App. 2 Dist. 1996) 57 Cal.Rptr.2d 284,
49 Cal.App.4th 1134, rehearing denied, review denied. Torts  122

Statutory "litigation privilege" protects attorneys, judges, jurors, witnesses, and other court personnel from
liability arising from communications made during judicial proceeding. Budwin v. American Psychological
Assn.(App. 3 Dist. 1994) 29 Cal.Rptr.2d 453, 24 Cal.App.4th 875. Torts  122

Supreme Court's decision in Ribas v. Clark, that an arbitration hearing falls within scope of statutory privilege
accorded statements published in judicial proceedings is a direct holding rather than dictum. Moore v. Conliffe
(1994) 29 Cal.Rptr.2d 152, 7 Cal.4th 634, 871 P.2d 204, rehearing denied. Courts  92

Statutory litigation privilege for publications or broadcasts made in a judicial proceeding protects attorneys,
judges, jurors, witnesses, and other court personnel from liability. Mattco Forge, Inc. v. Arthur Young &
Co.(App. 2 Dist. 1992) 6 Cal.Rptr.2d 781, 5 Cal.App.4th 392, review denied. Torts  122

Judicial privilege, as defense to claim of abuse of process, is not restricted to actual parties to lawsuit but need
merely be connected or related to proceedings. Adams v. Superior Court (App. 6 Dist. 1992) 3 Cal.Rptr.2d 49, 2
Cal.App.4th 521, review denied. Process  169

Forensic psychologist who made statement to reporter about his interview with juvenile arrestee was not
entitled to quasi-judicial immunity in action brought by arrestee's parents alleging breach of confidence,
invasion of privacy, public disclosure of private facts, false light, defamation, intentional infliction of emotional
distress, and negligence, where public defender retained psychologist on arrestee's behalf in order to assist
defense, and, in speaking with press, psychologist intended to relate facts that would be helpful to case and that
would rebut certain press allegations about premeditation. Susan A. v. County of Sonoma (App. 1 Dist. 1991) 3
Cal.Rptr.2d 27, 2 Cal.App.4th 88, review denied. Damages  57.49; Judges  36; Libel And Slander 
36; Health  770; Torts  359

Application of privilege for publications made in judicial proceeding does not depend on speaker's motives,
morals, ethics, or intent. Susan A. v. County of Sonoma (App. 1 Dist. 1991) 3 Cal.Rptr.2d 27, 2 Cal.App.4th 88,
review denied. Libel And Slander  38(1)

Republications to nonparticipants in action are generally not privileged under statute granting privilege to
publications made in any judicial proceeding. Susan A. v. County of Sonoma (App. 1 Dist. 1991) 3 Cal.Rptr.2d
27, 2 Cal.App.4th 88, review denied. Libel And Slander  50.5

While statute granting privilege to publications made in any judicial proceeding includes publication to
nonparties with substantial interest in proceeding, privilege does not encompass publication to general public
through press. Susan A. v. County of Sonoma (App. 1 Dist. 1991) 3 Cal.Rptr.2d 27, 2 Cal.App.4th 88, review
denied. Libel And Slander  50.5



General rule that publications to nonparticipants in judicial proceeding are not privileged focuses on status of
listener rather than that of speaker. Susan A. v. County of Sonoma (App. 1 Dist. 1991) 3 Cal.Rptr.2d 27, 2
Cal.App.4th 88, review denied. Libel And Slander  50.5

Liability insurer that provides defense of third-party claim against its insured should be treated as "authorized
participant in judicial proceedings," for purposes of statutory litigation privilege. Doctors' Co. Ins. Services v.
Superior Court (App. 3 Dist. 1990) 275 Cal.Rptr. 674, 225 Cal.App.3d 1284, review denied. Torts  122

Privilege accorded to statements made in judicial proceeding precluded divorced husband's invasion of privacy,
intentional infliction of emotional distress, and outrage causes of action against individual who testified at
arbitration hearing as to her recollection of telephone conversation between divorced husband and divorced
wife, on which she had eavesdropped. Ribas v. Clark (1985) 212 Cal.Rptr. 143, 38 Cal.3d 355, 696 P.2d 637.
Damages  57.49; Torts  359

In light of privilege accorded to statements made in judicial proceedings under Civ.C. § 47, divorced husband
could not recover under Pen.C. § 637.2 for actual injury caused to him when individual who had surreptitiously
listened in on telephone conversation between him and his former wife testified to her recollection of
conversation at arbitration hearing; under Pen.C. § 637.2, however, divorced husband could seek award of
$3,000 for individual's surreptitious monitoring of conversation even in absence of actual injury, and, inasmuch
as right to such award accrued at moment of violation, it was not barred by judicial privilege. Ribas v. Clark
(1985) 212 Cal.Rptr. 143, 38 Cal.3d 355, 696 P.2d 637. Telecommunications  1441; Torts  359

Absolute privilege surrounding publication made in course of a judicial proceeding is accorded not only to
parties but to witnesses, even where their testimony is allegedly perjured and malicious. Kachig v. Boothe
(App. 4 Dist. 1971) 99 Cal.Rptr. 393, 22 Cal.App.3d 626. Libel And Slander  38(4)

Court-appointed mediator's actions as mediator fell within the absolute litigation privilege under California law.
Secress v. Ullman, C.A.9 (Cal.)2005, 147 Fed.Appx. 636, 2005 WL 1869399, Unreported, certiorari denied 126
S.Ct. 1781, 547 U.S. 1076, 164 L.Ed.2d 527. Torts  122

Under California law, officials of state department of health services were immune from liability in their
individual capacities arising from their decision to suspend physician's medicaid provider numbers. Shankar v.
Bonta, C.A.9 (Cal.)2002, 50 Fed.Appx. 840, 2002 WL 31296204, Unreported. States  78

89.  —  —  Judges, judicial proceedings, privileged publications or broadcasts

Judge is not answerable in damages for acts performed in his judicial capacity, and this rule is not limited to
actions for defamation. Lewis v. Linn (App. 1 Dist. 1962) 26 Cal.Rptr. 6, 209 Cal.App.2d 394. Judges  36

90.  —  —  Lawyers, judicial proceedings, privileged publications or broadcasts

Pursuant to supremacy clause, California litigation immunity statute did not apply to shield from liability in
federal civil rights action attorneys accused of conspiring with judge to deprive party of constitutional rights,
inasmuch as existence of immunities in action was matter of federal law. Kimes v. Stone, C.A.9 (Cal.)1996, 84
F.3d 1121. Civil Rights  1375; States  18.23

Attorneys who wish to litigate their cases in the press do so at their own risk, i.e. while protected by the First
Amendment and all principles which protect speech and expression generally, they are not entitled to an
absolute immunity, as is accorded by litigation privilege. Rothman v. Jackson (App. 2 Dist. 1996) 57
Cal.Rptr.2d 284, 49 Cal.App.4th 1134, rehearing denied, review denied. Libel And Slander  41

An attorney at law is absolutely privileged to publish false and defamatory matter of another in communications
preliminary to a proposed judicial proceeding, or in the institution of, or during the course and as a part of a
judicial proceeding in which he participates as counsel, if it has some relation thereto. Friedman v. Knecht
(App. 2 Dist. 1967) 56 Cal.Rptr. 540, 248 Cal.App.2d 455. Libel And Slander  38(5)



91.  —  —  Court personnel, judicial proceedings, privileged publications or broadcasts

The privilege of judicial immunity applies not only to judges, but also to court-appointed referees performing
subordinate judicial duties. Regan v. Price (App. 3 Dist. 2005) 33 Cal.Rptr.3d 130, 131 Cal.App.4th 1491,
review denied. Judges  36; Reference  77

92.  —  —  Witnesses, judicial proceedings, privileged publications or broadcasts

Absolute privilege for communications made in course of judicial proceedings is accorded not only to parties
but to witnesses, even where their testimony is allegedly perjured and malicious; indeed, even lack of standing
does not vitiate the privilege. Obos v. Scripps Psychological Associates, Inc.(App. 3 Dist. 1997) 69 Cal.Rptr.2d
30, 59 Cal.App.4th 103. Torts  122

93.  —  —  Expert witnesses, judicial proceedings, privileged publications or broadcasts

The litigation privilege does not apply to prevent a party from suing his own expert witness, even if that suit is
based upon the expert's testimony. Lambert v. Carneghi (App. 1 Dist. 2008) 70 Cal.Rptr.3d 626, 158
Cal.App.4th 1120, review denied. Torts  122

Litigation privilege for communications made in judicial proceedings did not preclude private, voluntary
association of psychologists from disciplining member psychologist for making false representations in judicial
proceeding relating to child custody case for which psychologist had been appointed to serve as neutral expert.
Budwin v. American Psychological Assn.(App. 3 Dist. 1994) 29 Cal.Rptr.2d 453, 24 Cal.App.4th 875.
Associations  10

Medical expert who testified at deposition held in connection with private, contractual proceeding to arbitrate
medical malpractice dispute was immunized from tort liability with respect to any misconduct during deposition
by virtue of statutory privilege for publications or broadcast made in any judicial proceeding. Moore v. Conliffe
(1994) 29 Cal.Rptr.2d 152, 7 Cal.4th 634, 871 P.2d 204, rehearing denied. Torts  122

Supreme Court's decision in Ribas v. Clark, that an arbitration hearing falls within scope of statutory privilege
accorded statements published in judicial proceedings is a direct holding rather than dictum. Moore v. Conliffe
(1994) 29 Cal.Rptr.2d 152, 7 Cal.4th 634, 871 P.2d 204, rehearing denied. Courts  92

The litigation privilege did not apply to bar plaintiffs from bringing causes of action sounding in contract and in
tort against expert witness they hired to support their case in underlying lawsuit; plaintiffs' underlying suit never
reached trial, and did not involve the expert's testimonial valuing of damages; case against the expert involved a
pretrial dispute that arose during discovery. Mattco Forge, Inc. v. Arthur Young & Co.(App. 2 Dist. 1992) 6
Cal.Rptr.2d 781, 5 Cal.App.4th 392, review denied. Contracts  328(1); Torts  122

Absolute testimonial privilege barred father's tort claims against psychologist retained by stipulation of parties
to evaluate family in conjunction with postdissolution custody dispute for purpose of testifying in court
proceedings; "preparatory activities" committed in conjunction with or in anticipation of privileged testimony
did not give rise to independent tort claims, and privilege barred both negligence claim and intentional tort
claim based upon alleged spoliation of evidence. Gootee v. Lightner (App. 4 Dist. 1990) 274 Cal.Rptr. 697, 224
Cal.App.3d 587, modified. Torts  306

Privilege for publications in judicial proceedings barred complaint by party to marital dissolution proceeding
against expert witness hired by spouse to evaluate value of party's business, for alleged perjury of expert in
preparing documentary evidence and giving of testimony at dissolution proceeding. Carden v. Getzoff (App. 2
Dist. 1987) 235 Cal.Rptr. 698, 190 Cal.App.3d 907, review denied. Torts  307

Under California law, statements made by physicians and their expert witness in connection with medical
malpractice suit were privileged, and thus could not be used as basis for conspiracy to commit perjury claims
against them, even though trial judge had sanctioned physicians, expert witness, and their counsel for perjury,
where claims involved acts of communication pursuant to course of litigation. Warden v. Cross, C.A.9



(Cal.)2004, 94 Fed.Appx. 474, 2004 WL 551449, Unreported. Conspiracy  11

When a physician testifies as an expert in a civil proceeding regarding the applicable standard of medical care
and whether the defendant has breached that standard, the physician may not, on the basis of his or her
testimony, be held liable in a subsequent tort action brought by the adverse party; however, he or she may be
subject to professional discipline by the Medical Board of California if the testimony constitutes unprofessional
conduct.Op.Atty.Gen. No. 03-1201 (April 28, 2004), 2004 WL 1153750.

94.  —  —  Malicious prosecution, judicial proceedings, privileged publications or broadcasts

California's litigation privilege, granting absolute privilege for any publication or broadcast made in any judicial
proceeding, does not apply to claims of malicious prosecution. Flores v. Emerich & Fike, E.D.Cal.2006, 416
F.Supp.2d 885, reconsideration denied in part 2006 WL 2536615. Malicious Prosecution  40

Judgment creditors did not make sufficient prima facie showing of facts sustaining their malicious prosecution
claim against law firm and attorneys who had represented judgment debtors in prior action resulting in
judgment, warranting striking of claim under California's anti-SLAPP (strategic lawsuit against public
participation) statute, given both absence of allegations showing that attorneys knew that counterclaim which
they asserted on judgment debtors' behalf in prior action lacked merit, that agreement allowing judgment
debtors to prosecute counterclaim on assignee's behalf was invalid, or that one judgment creditor was not proper
counter-defendant, and absence of allegations showing that law firm and attorneys acted with malice. Flores v.
Emerich & Fike, E.D.Cal.2006, 416 F.Supp.2d 885, reconsideration denied in part 2006 WL 2536615. Pleading

 358

Statutory privilege for statements made in any judicial proceeding, in any official proceeding authorized by law,
or in initiation or course of any mandate-reviewable proceeding authorized by law is an absolute privilege for
such statements that bars all tort causes of action based on them except a claim for malicious prosecution.
Brown v. Department of Corrections (App. 3 Dist. 2005) 33 Cal.Rptr.3d 754, 132 Cal.App.4th 520, review
denied. Malicious Prosecution  40; Torts  122

Malicious prosecution is the only tort action not barred by provision of Civil Code under which any publication
or broadcast made in the course of a judicial proceeding is privileged. O'Keefe v. Kompa (App. 4 Dist. 2000)
100 Cal.Rptr.2d 602, 84 Cal.App.4th 130. Malicious Prosecution  40; Torts  122

The litigation privilege applies only to tort causes of action, and not to the tort of malicious prosecution. Mattco
Forge, Inc. v. Arthur Young & Co.(App. 2 Dist. 1992) 6 Cal.Rptr.2d 781, 5 Cal.App.4th 392, review denied.
Malicious Prosecution  40

Absolute privilege accorded to publications made in judicial proceeding attaches to virtually all causes of action
except malicious prosecution. Green v. Uccelli (App. 1 Dist. 1989) 255 Cal.Rptr. 315, 207 Cal.App.3d 1112.
Torts  122

95.  —  —  Time of attachment, judicial proceedings, privileged publications or broadcasts

The litigation privilege extends beyond statements made in the official proceedings, and includes statements
made to initiate official action. A.F. Brown Elec. Contractor, Inc. v. Rhino Elec. Supply, Inc.(App. 4 Dist.
2006) 41 Cal.Rptr.3d 1, 137 Cal.App.4th 1118, as modified, rehearing denied, review denied. Libel And
Slander  38(1); Torts  122

Genuine issues of material fact as to whether, at the time a newspaper published a retraction, imminent
litigation was seriously proposed and actually contemplated in good faith as a means of resolving a dispute
between the newspaper and the subject of an earlier article precluded summary judgment as to the applicability
of the judicial privilege in action brought by the reporter who wrote the earlier article, asserting defamation and
false light claims against the newspaper. Eisenberg v. Alameda Newspapers, Inc.(App. 1 Dist. 1999) 88
Cal.Rptr.2d 802, 74 Cal.App.4th 1359, rehearing denied, review denied. Judgment  181(33)



Judicial privilege does not necessarily extend to the contents of a retraction, clarification or correction
published in response to a demand letter written pursuant to the statute requiring a demand letter prior to the
recovery of general and exemplary damages in a defamation suit; rather, it must be shown that litigation was
not a mere possibility on the horizon, but was actually proposed, seriously and in good faith, as a means of
resolving the dispute. Eisenberg v. Alameda Newspapers, Inc.(App. 1 Dist. 1999) 88 Cal.Rptr.2d 802, 74
Cal.App.4th 1359, rehearing denied, review denied. Libel And Slander  38(5)

Although the classic example of an instance in which the judicial privilege from defamation liability would
attach to prelitigation communications is the attorney demand letter threatening to file a lawsuit if a claim is not
settled, it is not the mere threat of litigation that brings the privilege into play, but rather, the actual good faith
contemplation of an imminent, impending resort to the judicial system for the purpose of resolving a dispute.
Eisenberg v. Alameda Newspapers, Inc.(App. 1 Dist. 1999) 88 Cal.Rptr.2d 802, 74 Cal.App.4th 1359, rehearing
denied, review denied. Libel And Slander  38(1); Libel And Slander  38(5)

Judicial privilege from defamation liability does not attach prior to the actual filing of a lawsuit unless and until
litigation is seriously proposed in good faith for the purpose of resolving the dispute, and thus, even a threat to
commence litigation will be insufficient to trigger application of the privilege if it is actually made as a means
of inducing settlement of a claim, and not in good faith contemplation of a lawsuit; this is a question of fact that
must be determined before the privilege is applied. Eisenberg v. Alameda Newspapers, Inc.(App. 1 Dist. 1999)
88 Cal.Rptr.2d 802, 74 Cal.App.4th 1359, rehearing denied, review denied. Libel And Slander  38(1); Libel
And Slander  123(8)

For purpose of distinguishing point at which litigation privilege may attach to statements in advance of
litigation, communication must have been made preliminary to proposed judicial or quasi-judicial proceeding;
that is, lawsuit or some other form of proceeding must actually be suggested or proposed, orally or in writing.
Edwards v. Centex Real Estate Corp.(App. 1 Dist. 1997) 61 Cal.Rptr.2d 518, 53 Cal.App.4th 15, rehearing
denied, review denied. Torts  122

For litigation privilege to attach to statements in advance of litigation, verbal proposal of litigation must be
made in good faith; it is not necessary that party make an actual "threat" of litigation, as long as there is serious,
good faith proposal; however, even threat to file suit is insufficient to activate the privilege if threat is merely a
negotiating tactic or means of inducing settlement of claim and not a serious proposal made in good faith
contemplation of going to court. Edwards v. Centex Real Estate Corp.(App. 1 Dist. 1997) 61 Cal.Rptr.2d 518,
53 Cal.App.4th 15, rehearing denied, review denied. Torts  122

For litigation privilege to attach to statements in advance of litigation, contemplated litigation must be
imminent; unless and until parties are negotiating under actual threat of impending litigation, original
justification for litigation privilege of encouraging access to courts can have no relevance in their
communications. Edwards v. Centex Real Estate Corp.(App. 1 Dist. 1997) 61 Cal.Rptr.2d 518, 53 Cal.App.4th
15, rehearing denied, review denied. Torts  122

For litigation privilege to attach to statements in advance of litigation, litigation must be proposed in order to
obtain access to the courts for purpose of resolving the dispute. Edwards v. Centex Real Estate Corp.(App. 1
Dist. 1997) 61 Cal.Rptr.2d 518, 53 Cal.App.4th 15, rehearing denied, review denied. Torts  122

Mere potential or bare possibility that judicial proceedings might be instituted in the future is insufficient to
invoke litigation privilege. Edwards v. Centex Real Estate Corp.(App. 1 Dist. 1997) 61 Cal.Rptr.2d 518, 53
Cal.App.4th 15, rehearing denied, review denied. Torts  122

Litigation privilege attaches at that point in time that imminent access to the courts is seriously proposed by
party in good faith for purpose of resolving dispute, and not when threat of litigation is made merely as means
of obtaining a settlement. Edwards v. Centex Real Estate Corp.(App. 1 Dist. 1997) 61 Cal.Rptr.2d 518, 53
Cal.App.4th 15, rehearing denied, review denied. Torts  122

For purpose of determining whether litigation privilege attaches to statements in advance of litigation, it is



immaterial whether party whose communications are at issue is a potential plaintiff intent on filing a lawsuit, or
a potential defendant contemplating imminent litigation. Edwards v. Centex Real Estate Corp.(App. 1 Dist.
1997) 61 Cal.Rptr.2d 518, 53 Cal.App.4th 15, rehearing denied, review denied. Torts  122

In order for parties to be able to take advantage of litigation privilege by applying it to their own prelitigation
communications, they must establish that at the time they made subject communications, they themselves
actually contemplated prospective litigation, seriously and in good faith. Edwards v. Centex Real Estate
Corp.(App. 1 Dist. 1997) 61 Cal.Rptr.2d 518, 53 Cal.App.4th 15, rehearing denied, review denied. Torts 
122

Parties cannot obtain benefits of litigation privilege to protect their own communications merely by establishing
that they anticipated a potential for litigation between themselves and others arising out of some claim or
dispute; privilege only arises at point in time when litigation is no longer a mere possibility, but has instead
ripened into a proposed proceeding that is actually contemplated in good faith and under serious consideration
as a means of obtaining access to the courts for the purpose of resolving the dispute. Edwards v. Centex Real
Estate Corp.(App. 1 Dist. 1997) 61 Cal.Rptr.2d 518, 53 Cal.App.4th 15, rehearing denied, review denied. Torts

 122

Litigation privilege attaches to publication of assessment lien even if condominium homeowners association
has not decided, at point lien is filed, that it will pursue judicial foreclosure, and even if lien is ultimately
enforced by private sale. Wilton v. Mountain Wood Homeowners Assn.(App. 1 Dist. 1993) 22 Cal.Rptr.2d 471,
18 Cal.App.4th 565. Torts  122

96.  —  —  Settlement negotiations, judicial proceedings, privileged publications or broadcasts

Under California law, affidavit that was submitted after state collection action was initiated, in good faith and in
direct response to putative debtor's request for proof of debt, and as support for offer of settlement, was
protected by litigation privilege from claims for common law fraud, negligence, and unfair or deceptive acts.
Sengchanthalangsy v. Accelerated Recovery Specialists, Inc., S.D.Cal.2007, 473 F.Supp.2d 1083. Antitrust And
Trade Regulation  214; Fraud  36

Under California law, statements made during settlement negotiations are absolutely protected by the litigation
privilege. Sengchanthalangsy v. Accelerated Recovery Specialists, Inc., S.D.Cal.2007, 473 F.Supp.2d 1083.
Torts  122

Litigation privilege did not apply to bar subcontractor and its liability insurer from suing general contractor for
breach of settlement agreement by filing cross-complaint against subcontractor in suit against general contractor
for construction defects; general contractor was not being sued in tort based on a publication it made in
connection with judicial proceeding. Performance Plastering v. Richmond American Homes of California,
Inc.(App. 3 Dist. 2007) 63 Cal.Rptr.3d 537, 153 Cal.App.4th 659. Compromise And Settlement  20(1);
Insurance  3554

Franchisee failed to demonstrate a probability of prevailing in her action against franchisor for breach of
contract, breach of the implied covenant of good faith and fair dealing, and fraud, and therefore her claim was
subject to motion to strike under the anti-SLAPP (strategic lawsuit against public participation) statute;
franchisee alleged that franchisor made false promises to process potential buyers of franchisee's franchise
rights without undue delay, in exchange for stipulation of judgment between the parties, and claims involving
such statements, which were made during settlement negotiations, were barred by the litigation privilege.
Navarro v. IHOP Properties, Inc.(App. 4 Dist. 2005) 36 Cal.Rptr.3d 385, 134 Cal.App.4th 834, rehearing
denied, review denied. Pleading  358

Absolute litigation privilege for communications in the course of judicial or quasi-judicial proceedings attaches
to statements made outside a courtroom and to statements made by counsel during settlement negotiations.
Home Ins. Co. v. Zurich Ins. Co.(App. 3 Dist. 2002) 116 Cal.Rptr.2d 583, 96 Cal.App.4th 17, review denied.
Torts  122



Allegedly defamatory statements that tenants' attorney made to landlord's attorney while negotiating stipulated
settlement of unlawful detainer action on behalf of tenants were privileged under statutory litigation privilege.
Dowling v. Zimmerman (App. 4 Dist. 2001) 103 Cal.Rptr.2d 174, 85 Cal.App.4th 1400. Libel And Slander

 38(5)

Litigation privilege does not extend to all settlement negotiations; such an approach would effectively condone
fraud and deceit once any tort has been committed or claim has been made, on theory that litigation "might"
result. Edwards v. Centex Real Estate Corp.(App. 1 Dist. 1997) 61 Cal.Rptr.2d 518, 53 Cal.App.4th 15,
rehearing denied, review denied. Torts  122

Litigation privilege was not applicable in suit by homeowners against developer, engineering consultant, and
developer's insurer to exclude all prelitigation statements made by defendants to homeowners in response to
their reports of cracks in their home foundations, as evidence that they fraudulently induced homeowners to
accept settlement offer and execute releases; defendants never asserted that they intended suing homeowners,
and there was no evidence that homeowners suggested litigating their claims, threatened lawsuits, or even made
any settlement demands on defendants; initial claims simply informed developer of cracks in foundations, and
asked that cracks be investigated and repaired; moreover, it was not clear from record that there was even a
"dispute" to be resolved before developer and insurer demanded that homeowners execute releases as condition
of repairing foundations. Edwards v. Centex Real Estate Corp.(App. 1 Dist. 1997) 61 Cal.Rptr.2d 518, 53
Cal.App.4th 15, rehearing denied, review denied. Fraud  36; Insurance  3389

96.5.  —  —  Arbitration, judicial proceedings, privileged publications or broadcasts

Plaintiff's claim that debt collectors submitted documents in arbitration proceedings that did not adequately
connect chain of title for debt to debt collectors, in violation of California Rosenthal Act, was barred by
California litigation privilege, where communication was made during arbitration proceeding. Nickoloff v.
Wolpoff & Abramson, L.L.P., C.D.Cal.2007, 511 F.Supp.2d 1043. Antitrust And Trade Regulation  214

The California litigation privilege is applicable to any communication made during an arbitration proceeding.
Nickoloff v. Wolpoff & Abramson, L.L.P., C.D.Cal.2007, 511 F.Supp.2d 1043. Torts  122

Under California law, creditor was protected by absolute litigation privilege from tort liability arising from
account statement it submitted to arbitration panel in connection with arbitration proceeding to recover unpaid
credit card debt. Rasidescu v. Midland Credit Management, Inc., S.D.Cal.2007, 496 F.Supp.2d 1155. Torts 
438

97.  —  —  Tortious conduct, judicial proceedings, privileged publications or broadcasts

Privilege accorded to statements which are made in course of judicial proceedings does not privilege tortious
conduct. Marsh v. San Diego County, S.D.Cal.2006, 432 F.Supp.2d 1035. Torts  122

Privilege accorded to statements which were made in course of judicial proceedings did not apply to former
prisoner's intentional infliction of emotional distress claim under California law against physicians, as coroner
or "de facto" coroners for county, for their alleged misconduct associated with autopsy, which resulted in
prisoner being arrested, charged, prosecuted, and convicted of murdering infant, whom he had been babysitting,
on findings that infant had died from "non-accidental injury," since prisoner did not merely allege that
physicians made mistakes in their reports, but that they conspired to falsify evidence that caused prisoner
damages and deprivation of his constitutional rights. Marsh v. San Diego County, S.D.Cal.2006, 432 F.Supp.2d
1035. Damages  57.49

98.  —  —  Quasi-judicial proceeding, judicial proceedings, privileged publications or broadcasts

California statutory litigation privilege applies to any communication made in judicial or quasi-judicial
proceedings by litigants or other participants authorized by law to achieve objects of litigation, and which have
some connection or logical relation to action. Kimes v. Stone, C.A.9 (Cal.)1996, 84 F.3d 1121. Torts  122



The litigation privilege protects statements made in private, contractual arbitration proceedings in order to
encourage witnesses to provide open and candid testimony. Lambert v. Carneghi (App. 1 Dist. 2008) 70
Cal.Rptr.3d 626, 158 Cal.App.4th 1120, review denied. Torts  122

The litigation privilege is not limited to the courtroom, but encompasses actions by administrative bodies and
quasi-judicial proceedings. Kashian v. Harriman (App. 5 Dist. 2002) 120 Cal.Rptr.2d 576, 98 Cal.App.4th 892.
Torts  122

Absolute litigation privilege for communications in the course of judicial or quasi-judicial proceedings furthers
several policies: it affords litigants and witnesses the utmost freedom of access to the courts without fear of
being harassed subsequently by derivative tort actions, promotes effective judicial proceedings by encouraging
open channels of communication and the presentation of evidence without the external threat of liability,
promotes the effectiveness of judicial proceedings by encouraging attorneys to zealously protect their clients'
interests, and places upon litigants the burden of exposing during trial the bias of witnesses and the falsity of
evidence, thereby enhancing the finality of judgments and avoiding an unending delay of litigation. Home Ins.
Co. v. Zurich Ins. Co.(App. 3 Dist. 2002) 116 Cal.Rptr.2d 583, 96 Cal.App.4th 17, review denied. Torts 
122

Absolute litigation privilege applies to any communication that is (1) made in judicial or quasi-judicial
proceedings (2) by litigants or other participants authorized by law (3) to achieve the objects of the litigation
and (4) that has some connection or logical relation to the action. Home Ins. Co. v. Zurich Ins. Co.(App. 3 Dist.
2002) 116 Cal.Rptr.2d 583, 96 Cal.App.4th 17, review denied. Torts  122

Absolute litigation privilege for communications in the course of judicial or quasi-judicial proceedings applies
in the prelitigation context only when imminent access to the courts is seriously proposed by a party in good
faith for the purpose of resolving a dispute. Home Ins. Co. v. Zurich Ins. Co.(App. 3 Dist. 2002) 116
Cal.Rptr.2d 583, 96 Cal.App.4th 17, review denied. Torts  122

Absolute litigation privilege for communications in the course of judicial or quasi-judicial proceedings does not
apply to an equitable action to set aside a settlement agreement for extrinsic fraud. Home Ins. Co. v. Zurich Ins.
Co.(App. 3 Dist. 2002) 116 Cal.Rptr.2d 583, 96 Cal.App.4th 17, review denied. Compromise And Settlement

 19(2)

Litigation privilege applied to statements made in legal proceeding, commenced by litigant's complaint for
personal injuries and later referred to arbitration. Jeffrey H. v. Imai, Tadlock & Keeney (App. 1 Dist. 2000) 101
Cal.Rptr.2d 916, 85 Cal.App.4th 345, as modified. Torts  122

Protecting litigant's constitutional right to privacy from law firm's alleged intentional disclosure of litigant's
HIV test results, that firm knew were improperly released by hospital, outweighed policies underlying
application of litigation privilege to arbitration proceeding in which test results had no apparent relevance.
Jeffrey H. v. Imai, Tadlock & Keeney (App. 1 Dist. 2000) 101 Cal.Rptr.2d 916, 85 Cal.App.4th 345, as
modified. Constitutional Law  1231; Torts  359

Statutory litigation privilege protected husband from civil damage claims arising from his use of wife's
prescription drug printout in communications with the Department of Motor Vehicles (DMV) regarding wife's
fitness to drive; husband's report to DMV regarding wife's drug usage and its possible impact on her ability to
drive fell within privilege for quasi-judicial proceedings. Wise v. Thrifty Payless, Inc.(App. 3 Dist. 2000) 100
Cal.Rptr.2d 437, 83 Cal.App.4th 1296. Torts  122

Absolute privilege for publication in judicial proceeding applies to communications involving quasi-judicial
proceedings, including workers' compensation proceedings. Harris v. King (App. 4 Dist. 1998) 70 Cal.Rptr.2d
790, 60 Cal.App.4th 1185, rehearing denied, review denied, certiorari denied 119 S.Ct. 349, 525 U.S. 935, 142
L.Ed.2d 288. Libel And Slander  36

Physician's submission of medical report concerning patient to workers' compensation insurance carrier was
absolutely privileged as statement published in quasi-judicial proceeding, even if it was prepared and



communicated maliciously and with knowledge of its falsity. Harris v. King (App. 4 Dist. 1998) 70 Cal.Rptr.2d
790, 60 Cal.App.4th 1185, rehearing denied, review denied, certiorari denied 119 S.Ct. 349, 525 U.S. 935, 142
L.Ed.2d 288. Libel And Slander  36

Absolute privilege from defamation action is applicable not only to judicial but also to quasi-judicial
proceedings and defamatory statements made in both judicial and quasi-judicial proceedings having some
relation thereto are absolutely privileged. Picton v. Anderson Union High School Dist.(App. 3 Dist. 1996) 57
Cal.Rptr.2d 829, 50 Cal.App.4th 726. Libel And Slander  36; Libel And Slander  38(1)

Primary factors which determine whether administrative body possesses quasi-judicial power for purposes of
absolute privilege from defamation action for official proceeding are: whether administrative body is vested
with discretion based upon investigation and consideration of evidentiary facts, whether it is entitled to hold
hearings and decide issue by application of rules of law to ascertained facts, and whether its power affects
personal or property rights of private persons. Picton v. Anderson Union High School Dist.(App. 3 Dist. 1996)
57 Cal.Rptr.2d 829, 50 Cal.App.4th 726. Libel And Slander  36

Absolute privilege from defamation action encompasses any communication made in judicial or quasi-judicial
proceedings, by litigants or other participants authorized by law, to achieve objects of litigation or proceeding,
and that have some connection or logical relation to action. Picton v. Anderson Union High School Dist.(App. 3
Dist. 1996) 57 Cal.Rptr.2d 829, 50 Cal.App.4th 726. Libel And Slander  36; Libel And Slander  38(1)

One of primary factors which determines if proceeding is "quasi-judicial" for purposes of codified litigation
privilege is whether administrative body involved is entitled to hold hearings and decide issues by application
of rules of law to ascertain facts. Pettus v. Cole (App. 1 Dist. 1996) 57 Cal.Rptr.2d 46, 49 Cal.App.4th 402,
modified on denial of rehearing, review denied. Torts  122

Context in which psychiatrists retained by employer to examine employee disclosed medical information to
employer was not "quasi-judicial proceeding" for purposes of codified litigation privilege, as employee's
request for leave and subsequent disability verification procedure involved no hearings, and only
decisionmakers involved were private employer, and its employees and agents. Pettus v. Cole (App. 1 Dist.
1996) 57 Cal.Rptr.2d 46, 49 Cal.App.4th 402, modified on denial of rehearing, review denied. Health  770

Absolute protection created by statutory litigation privilege covers any publication or statement which is made
in judicial or quasi-judicial proceedings by litigants or other participants authorized by law to achieve objects of
litigation, and which has some connection or logical relation to action. Stacy & Witbeck, Inc. v. City and
County of San Francisco (App. 1 Dist. 1996) 54 Cal.Rptr.2d 530, 47 Cal.App.4th 1, review denied. Torts 
122

Action by private, voluntary association of psychologists in censuring member psychologist was judicially
reviewable, where psychologist sought review of association's action on ground that censure violated public
policies established by litigation privilege for communications made in judicial proceedings and by doctrine of
quasi-judicial immunity. Budwin v. American Psychological Assn.(App. 3 Dist. 1994) 29 Cal.Rptr.2d 453, 24
Cal.App.4th 875. Health  295

Quasi-judicial immunity and litigation privilege for communications made in judicial proceedings are not
coextensive. Budwin v. American Psychological Assn.(App. 3 Dist. 1994) 29 Cal.Rptr.2d 453, 24 Cal.App.4th
875. Judges  36; Torts  122

Witness who testifies at deposition held in connection with private, contractual arbitration proceeding is not
subject to being sued in tort action on basis of statements made in course of that testimony; rather, like any
witness in court proceeding, witness is immunized from tort liability by virtue of statutory litigation privilege.
Moore v. Conliffe (1994) 29 Cal.Rptr.2d 152, 7 Cal.4th 634, 871 P.2d 204, rehearing denied. Torts  122

Supreme Court's decision in Ribas v. Clark, that an arbitration hearing falls within scope of statutory privilege
accorded statements published in judicial proceedings is a direct holding rather than dictum. Moore v. Conliffe



(1994) 29 Cal.Rptr.2d 152, 7 Cal.4th 634, 871 P.2d 204, rehearing denied. Courts  92

Quasi-judicial immunity is available to psychologist who is mediating child custody dispute and who is not
advocate for either parent. Susan A. v. County of Sonoma (App. 1 Dist. 1991) 3 Cal.Rptr.2d 27, 2 Cal.App.4th
88, review denied. Libel And Slander  36

Arbitration hearing falls within scope of privilege accorded to statements published in judicial and official
proceedings. Ribas v. Clark (1985) 212 Cal.Rptr. 143, 38 Cal.3d 355, 696 P.2d 637. Libel And Slander  36

Proceedings undertaken by an official investigative and enforcement branch of internal revenue service, whose
broad duties imposed by law include authority to conduct investigations to determine tax liability, summon
witnesses, subpoena records and take testimony, serve process and perform arrests and seizures in enforcement
of criminal provisions of internal revenue laws, and pay specified sums in detection, trial and punishment of
criminal offenders, clearly qualify as quasi-judicial proceedings and, as such, fall within privilege afforded a
defamatory publication made in an "official proceeding authorized by law." Tiedemann v. Superior Court In
and For Alameda County (App. 1 Dist. 1978) 148 Cal.Rptr. 242, 83 Cal.App.3d 918. Libel And Slander  39

In determining whether an administrative body or agency possesses a quasi-judicial power so that an absolute
privilege is extended to its proceedings, right to compel attendance of witnesses and punish them for contempt
is only secondary in significance; primary factors which determine nature of proceedings are: (1) whether
administrative body is vested with discretion based on investigation and consideration of evidentiary facts, (2)
whether it is entitled to hold hearings and decide issues by application of rules of law to ascertain facts, and (3)
whether its power affects personal or property rights of private persons. Ascherman v. Natanson (App. 1 Dist.
1972) 100 Cal.Rptr. 656, 23 Cal.App.3d 861. Libel And Slander  39

Hearing which was conducted by hospital district on application of plaintiff physician for staff privileges at
hospital facility owned and operated by district, was quasi-judicial in character, in that district was empowered
to ascertain facts on which right to engage in practice of a profession depended, and defamatory statements
concerning plaintiff, which were uttered by defendant during an interview with attorney for district, which
interview was preparatory to hearing, were absolutely privileged, notwithstanding presence of district's
secretary during interview, where secretary had first-hand knowledge on issues discussed during interview and,
thus, was qualified as, and in fact was, a potential witness. Ascherman v. Natanson (App. 1 Dist. 1972) 100
Cal.Rptr. 656, 23 Cal.App.3d 861. Libel And Slander  39

Communications during rehabilitation proceeding to reorganize failed insurance company were not made in
judicial or quasi-judicial proceedings, so as to fall within California's statutory privilege for publications or
broadcasts in judicial proceedings. Sierra Nat. Ins. Holdings, Inc. v. Credit Lyonnais S.A., C.A.9 (Cal.)2003, 64
Fed.Appx. 6, 2003 WL 1793293, Unreported, certiorari denied 124 S.Ct. 395, 540 U.S. 947, 157 L.Ed.2d 278.
Torts  122

99.  —  —  Discovery, judicial proceedings, privileged publications or broadcasts

The absolute privilege for fair and true comments made in a judicial proceeding applied to deposition testimony
of political consultant's ex-wife in child custody proceeding, which was used in allegedly libelous magazine
article describing domestic abuse allegations against consultant, though the deposition was not introduced into
the custody trial, as the deposition testimony was consistent with the trial testimony and only filled in the
details. Sipple v. Foundation For Nat. Progress (App. 2 Dist. 1999) 83 Cal.Rptr.2d 677, 71 Cal.App.4th 226,
review denied. Libel And Slander  38(4)

A deposition is considered a "judicial proceeding," within the meaning of absolute privilege for fair and true
comments made in a judicial proceeding. Sipple v. Foundation For Nat. Progress (App. 2 Dist. 1999) 83
Cal.Rptr.2d 677, 71 Cal.App.4th 226, review denied. Libel And Slander  38(4)

Magazine article describing domestic abuse allegations against political consultant reflected the gist or sting of
ex-wives' testimony at child custody hearing, and thus, the article, which included statements made outside of
the custody hearing, constituted fair and true report, for purposes of absolute privilege for statements made in



judicial proceedings; article expanded on the theme at the hearing that consultant physically and emotionally
abused his ex-wives, but did not otherwise alter the substance of the privileged material. Sipple v. Foundation
For Nat. Progress (App. 2 Dist. 1999) 83 Cal.Rptr.2d 677, 71 Cal.App.4th 226, review denied. Libel And
Slander  38(1)

Defendant in defamation action did not waive either attorney-client privilege or work-product privilege by
alleging that statements at issue were made in anticipated of litigation and were thus protected by litigation
privilege; therefore, while plaintiff was entitled to discovery as to what was on defendant's mind at the time of
statements, he was not entitled to examine defendant and defendant's attorneys about legal theories that they
discussed. Aronson v. Kinsella (App. 4 Dist. 1997) 68 Cal.Rptr.2d 305, 58 Cal.App.4th 254, rehearing denied,
review denied. Pretrial Procedure  35; Witnesses  219(3)

Applicability of statutory litigation privilege to tort actions based on disclosure of information obtained in
discovery must be determined from particular facts of each case. Westinghouse Electric Corp. v. Newman &
Holtzinger (App. 2 Dist. 1995) 46 Cal.Rptr.2d 151, 39 Cal.App.4th 1194, rehearing denied, review denied.
Torts  122

100.  —  —  Destruction or alteration of evidence, judicial proceedings, privileged publications or
broadcasts

Exception to litigation privilege for spoliation of evidence by a party otherwise entitled to the privilege only
applies when the alleged alteration or destruction is intended to deprive a party of the "use" of that evidence.
Laborde v. Aronson (App. 4 Dist. 2001) 112 Cal.Rptr.2d 119, 92 Cal.App.4th 459. Torts  304

101.  —  —  Impeachment evidence, judicial proceedings, privileged publications or broadcasts

District court was not precluded, by California statutory privilege for statements made in course of judicial
proceeding, from considering commercial general liability (CGL) insurer's pleadings from prior litigation as
impeachment evidence in insured's bad faith action to extent that insurer claimed it did not rely on previously
judicially rejected defenses in denying coverage of insured's claims. Granite Management Corp. v. Aetna Cas.
& Sur. Co., C.A.9 (Cal.)2002, 37 Fed.Appx. 262, 2002 WL 1192572, Unreported. Witnesses  390.1

102.  —  —  Evidence, dismissal by court, judicial proceedings, privileged publications or broadcasts

Businessman did not establish he had a probability of prevailing, for purposes of anti-SLAPP (strategic lawsuit
against public participation) statute, in defamation claim against attorney for providing hospital and health care
coalition with copy of allegedly defamatory letter; common interest privilege applied to copying of letter to
hospital and health care coalition, which was addressed to State Attorney General's Office and requested
investigation into business practices of nonprofit hospital organization whose board of trustees businessman
chaired and into businessman's alleged conflict of interests, as hospital and health care coalition had also
requested investigation into business practices, provided attorney had not written letter with malice, and
evidence at most established that letter was inaccurate but not that attorney acted with reckless or wanton
disregard for the truth when he wrote it. Kashian v. Harriman (App. 5 Dist. 2002) 120 Cal.Rptr.2d 576, 98
Cal.App.4th 892. Libel And Slander  45(1)

103.  —  —  Pleadings, judicial proceedings, privileged publications or broadcasts

Where defamatory allegations in pleadings are relevant and material to claim or cause of action or defense
asserted, such allegations are unqualifiedly privileged. Kemart Corp. v. Printing Arts Research Laboratories,
Inc., S.D.Cal.1956, 146 F.Supp. 21, 112 U.S.P.Q. 217, affirmed 269 F.2d 375, 122 U.S.P.Q. 56, certiorari
denied 80 S.Ct. 197, 361 U.S. 893, 4 L.Ed.2d 151, 123 U.S.P.Q. 590. Libel And Slander  38(3)

Scope of "publication or broadcast," within meaning of provision of Civil Code under which any publication or
broadcast made in the course of a judicial proceeding is privileged, includes noncommunicative conduct like the
filing of a motion for a writ of sale, the filing of assessment liens, or the filing of a mechanic's lien. O'Keefe v.



Kompa (App. 4 Dist. 2000) 100 Cal.Rptr.2d 602, 84 Cal.App.4th 130. Torts  122

Misidentification of the debtor in a notice of motion filed in a bankruptcy proceeding occurred in a judicial
proceeding, as element for applying litigation privilege in defamation action by the party erroneously named as
debtor. Sacramento Brewing Co. v. Desmond, Miller & Desmond (App. 3 Dist. 1999) 89 Cal.Rptr.2d 760, 75
Cal.App.4th 1082. Libel And Slander  38(2)

Debtor was misidentified in bankruptcy proceeding by litigants or other participants authorized by law, as
element for applying litigation privilege in defamation action by the party erroneously named as debtor, where
the misidentification occurred in a notice of motion filed by bankruptcy trustee's counsel. Sacramento Brewing
Co. v. Desmond, Miller & Desmond (App. 3 Dist. 1999) 89 Cal.Rptr.2d 760, 75 Cal.App.4th 1082. Libel And
Slander  38(2)

Litigation privilege, as applied to statements made in serious and good faith consideration of litigation, does not
carry separate requirement that a complaint be drafted or be in process of being drafted when statements are
made. Aronson v. Kinsella (App. 4 Dist. 1997) 68 Cal.Rptr.2d 305, 58 Cal.App.4th 254, rehearing denied,
review denied. Torts  122

Health plan provider's filing of defensive pleadings in beneficiary's suit for benefits was a privileged
communication which could not be basis for retaliatory action in tort, despite beneficiary's contention that
defenses were spurious and untenable and a continued violation and a breach of provider's duty of good faith
and fair dealing. California Physicians' Service v. Superior Court (App. 4 Dist. 1992) 12 Cal.Rptr.2d 95, 9
Cal.App.4th 1321. Torts  302

Defensive pleading, even though allegedly false, interposed in bad faith, or even asserted for inappropriate
purposes, cannot be used as basis for allegations of ongoing bad faith. California Physicians' Service v. Superior
Court (App. 4 Dist. 1992) 12 Cal.Rptr.2d 95, 9 Cal.App.4th 1321. Torts  301

Absolute privilege covering publication or broadcast in judicial proceeding applied to allegations in
federal-court complaint that hospital's assistant administrator was involved in scheme to use hospital's perinatal
services to force others to use its medical and surgical facilities, and, thus, privilege barred administrator's
causes of action for defamation, intentional interference with contractual relations, intentional interference with
prospective economic advantage, conspiracy to intentionally interfere with contractual relations and prospective
business advantage, and intentional infliction of emotional distress; proposed amended complaint and revised
amended complaint in federal court were far more than mere anticipation of litigation. Abraham v. Lancaster
Community Hospital (App. 2 Dist. 1990) 266 Cal.Rptr. 360, 217 Cal.App.3d 796. Conspiracy  11;
Damages  57.49; Libel And Slander  36; Torts  241; Torts  242

Allegations made by attorney in complaint in federal civil case which were all concededly related to the
litigation commenced by the complaint were privileged as having been made in a judicial proceeding,
regardless of the subjective intent, purpose, or knowledge of the attorney in making such statements; clarifying
Bradley v. Hartford Acc. & Indem. Co., 30 Cal.App.3d 818, 106 Cal.Rptr. 718 (1 Dist.). Financial Corp. of
America v. Wilburn (App. 6 Dist. 1987) 234 Cal.Rptr. 653, 189 Cal.App.3d 764. Torts  122

Fact that a pleader may have difficulty in sustaining an allegation in a pleading does not make that allegation
irrelevant to his case for purpose of this section granting absolute privilege regarding statement made in
connection with a judicial proceeding. Spira v. Superior Court for Los Angeles County (App. 2 Dist. 1976) 133
Cal.Rptr. 24, 62 Cal.App.3d 33. Libel And Slander  38(3)

Libel complaint alleged detailed account of past and continuing conflicts between plaintiff candidate for city
council and defendant newspaper publisher and alleging publisher's threat to print all the "dirt" he could find
concerning candidate's family was sufficient to dispatch defense of statutory privilege. Kapellas v. Kofman
(1969) 81 Cal.Rptr. 360, 1 Cal.3d 20, 459 P.2d 912. Libel And Slander  83

Absolute privilege accorded to publications made in course of a judicial proceeding is not limited to the
pleadings, the oral or written evidence, to publications in open court or in briefs or affidavits. Smith v. Hatch



(App. 1 Dist. 1969) 76 Cal.Rptr. 350, 271 Cal.App.2d 39. Libel And Slander  38(1)

Where complaint in defamation action did not allege facts sufficient to constitute a cause of action for abuse of
process, the validity of his abuse of process action could not be determined from allegations in defamation
action to which C.C.P. § 340 was not a bar. Thornton v. Rhoden (App. 2 Dist. 1966) 53 Cal.Rptr. 706, 245
Cal.App.2d 80. Process  171

In determining whether complaint for defamation arising out of statements made in course of taking of
depositions in civil action stated a cause of action against defendant who claimed an absolute privilege, court
would look at the pleading and resolve all doubts in favor of the privilege to determine whether the relation
between statements and the civil action could be demonstrated. Thornton v. Rhoden (App. 2 Dist. 1966) 53
Cal.Rptr. 706, 245 Cal.App.2d 80. Libel And Slander  80

Statements in defendant's points and authorities in support of demurrer, and statements by defendant's counsel
at hearing on demurrer, were absolutely privileged as publications made in course of judicial proceeding.
Lesperance v. North Am. Aviation, Inc.(App. 2 Dist. 1963) 31 Cal.Rptr. 873, 217 Cal.App.2d 336. Libel And
Slander  38(5)

Where a complaint pleads facts showing the publication was made in a judicial proceeding, cause of action is
not stated unless complaint goes further and pleads other facts showing that in contemplation of the law, the
publication was not in fact made in a judicial proceeding. Whelan v. Wolford (App. 1958) 164 Cal.App.2d 689,
331 P.2d 86. Libel And Slander  80

Publication involved in filing of a civil action was absolutely privileged, and therefore defendant's conduct in
filing of civil action could not be basis for causes of action against him for slander and libel. Baker v. Littman
(App. 2 Dist. 1956) 138 Cal.App.2d 510, 292 P.2d 595. Libel And Slander  38(1)

Pleadings filed to commence an action in a court, all subsequent communications of judge, counsel, jurors,
parties, and witnesses in actual course of judicial proceeding, are clothed with absolute privilege. West Inv. Co.
v. Moorhead (App. 1 Dist. 1953) 120 Cal.App.2d 837, 262 P.2d 322. Libel And Slander  38(1)

Certain pleadings in court actions are considered to be privileged for purposes of relief from liability for libel.
Hogan v. State Bar (1951) 36 Cal.2d 807, 228 P.2d 554. Libel And Slander  38(3)

Statements that plaintiff had stolen hogs contained in affidavits filed in support of motion for new trial in action
in which plaintiff had been witness, was "privileged," within this section providing that publication in judicial
proceeding should be privileged. Donnell v. Linforth (App. 1 Dist. 1935) 11 Cal.App.2d 25, 52 P.2d 937. Libel
And Slander  38(2)

Newspaper's publication without malice of truthful report that charge had been made in complaint filed in
action is within protection afforded "privileged communications" by this section, since lawsuit from beginning
to end is in nature of a "judicial proceeding" and filing of complaint is the first step. Misao Yoshimura Kurata v.
Los Angeles News Pub. Co.(App. 1935) 4 Cal.App.2d 224, 40 P.2d 520. Libel And Slander  42(1)

Privilege as applied to alleged libelous statements in pleadings in civil actions was absolute and not to extend
only to matters relevant and material to issues. Moore v. U.S. Fidelity & Guaranty Co.(App. 1932) 122
Cal.App. 205, 9 P.2d 562. Libel And Slander  38(1)

Plaintiff alleging publication of libel in pleading filed in judicial proceeding was bound to allege facts
disproving privilege. Irwin v. Newby (App. 1 Dist. 1929) 102 Cal.App. 110, 282 P. 810, rehearing denied 102
Cal.App. 110, 283 P. 370. Libel And Slander  80

Wife's cross-complaint, alleging that plaintiff fraudulently proceeded with sheriff's sale to rob her of interest in
stock levied on as husband's was privileged. Irwin v. Newby (App. 1 Dist. 1929) 102 Cal.App. 110, 282 P. 810,
rehearing denied 102 Cal.App. 110, 283 P. 370. Libel And Slander  38(3)

Privilege may be raised by demurrer to complaint showing publication of alleged libel in judicial proceeding.



Irwin v. Newby (App. 1 Dist. 1929) 102 Cal.App. 110, 282 P. 810, rehearing denied 102 Cal.App. 110, 283 P.
370. Libel And Slander  97

Complaint in libel action showing publication was made in court as integral part of judicial proceedings and
germane and relevant to cause on trial, did not state cause of action. Irwin v. Newby (App. 1 Dist. 1929) 102
Cal.App. 110, 282 P. 810, rehearing denied 102 Cal.App. 110, 283 P. 370.

Mere fact that defamatory matter, published in judicial proceeding, is irrelevant or insufficient defense, does not
destroy privilege. Irwin v. Newby (App. 1 Dist. 1929) 102 Cal.App. 110, 282 P. 810, rehearing denied 102
Cal.App. 110, 283 P. 370. Libel And Slander  38(3)

Charge of insanity in complaint in judicial proceeding was absolutely privileged. Reid v. Thomas (App. 3 Dist.
1929) 99 Cal.App. 719, 279 P. 226. Libel And Slander  38(3)

Where minority stockholders in a corporation sued plaintiff as its president for alleged illegal management, an
allegation in the complaint that plaintiff was guilty of misappropriation and embezzlement of the corporation's
funds was relevant to the inquiry, and was therefore privileged, even if this section be construed as only making
such allegations in a judicial proceeding privileged as are relevant to the inquiry. Gosewisch v. Doran (1911)
161 Cal. 511, 119 P. 656, Am.Ann.Cas. 1913D,442.

Where a party, in an application to the supreme court for an extension of time to file a transcript, goes outside
of the facts material to procure the order, and states matter wholly foreign to the application, wherein he charges
his attorney with having entered into a collusive agreement with the attorney of the other party, this charge
against his attorney is not a privileged communication, but is libelous per se. Wyatt v. Buell (1874) 47 Cal. 624.
Libel And Slander  38(3)

104. Litigation privilege, privileged publications or broadcasts — In general

The filing of a time-barred lawsuit is not "conduct" beyond the scope of the California litigation privilege,
providing immunity from tort liability for communications made in judicial proceedings or proceedings
authorized by law. Oei v. N. Star Capital Acquisitions, LLC, C.D.Cal.2006, 486 F.Supp.2d 1089. Torts 
122

Under California law, litigation privilege applies to any communication (1) made in judicial or quasi-judicial
proceedings; (2) by litigants or other participants authorized by law; (3) to achieve the objects of the litigation;
and (4) that have some connection or logical relation to the action. Sengchanthalangsy v. Accelerated Recovery
Specialists, Inc., S.D.Cal.2007, 473 F.Supp.2d 1083. Torts  122

California litigation privilege is absolute in that it applies to all publications, irrespective of their maliciousness.
Taylor v. Quall, C.D.Cal.2006, 458 F.Supp.2d 1065. Torts  122

The statutory litigation privilege protects attorneys, judges, jurors, witnesses, and other court personnel from
liability arising from publications made during a judicial proceeding. Lambert v. Carneghi (App. 1 Dist. 2008)
70 Cal.Rptr.3d 626, 158 Cal.App.4th 1120, review denied. Torts  122

The absolute litigation privilege is interpreted broadly to apply to any communication, not just a publication,
having some relation to a judicial or quasi-judicial proceeding, irrespective of the communication's
maliciousness or untruthfulness. People ex rel. Gallegos v. Pacific Lumber Co.(App. 1 Dist. 2008) 70
Cal.Rptr.3d 501, 158 Cal.App.4th 950, as modified, review denied. Torts  122

The statutory litigation privilege applies to any communication (1) made in judicial or quasi-judicial
proceedings, (2) by litigants or other participants authorized by law, (3) to achieve the objects of the litigation,
and (4) that have some connection or logical relation to the action. Rohde v. Wolf (App. 2 Dist. 2007) 64
Cal.Rptr.3d 348, 154 Cal.App.4th 28. Torts  122

The litigation privilege extends to noncommunicative acts that are necessarily related to communicative
conduct; unless it is demonstrated that an independent, noncommunicative, wrongful act was the gravamen of



the action, the litigation privilege applies. Gallanis-Politis v. Medina (App. 2 Dist. 2007) 61 Cal.Rptr.3d 701,
152 Cal.App.4th 600. Torts  122

The statutory litigation privilege applies to any communication (1) made in judicial or quasi-judicial
proceedings, (2) by litigants or other participants authorized by law, (3) to achieve the objects of the litigation,
and (4) that have some connection or logical relation to the action. Jacob B. v. County of Shasta (2007) 56
Cal.Rptr.3d 477, 40 Cal.4th 948, 154 P.3d 1003. Torts  122

The litigation privilege applies to any communication (1) made in judicial or quasi-judicial proceedings; (2) by
litigants or other participants authorized by law; (3) to achieve the objects of the litigation; and (4) that has
some connection or logical relation to the action. Ramalingam v. Thompson (App. 6 Dist. 2007) 60 Cal.Rptr.3d
11, 151 Cal.App.4th 491, modified on denial of rehearing. Torts  122

In the context of a special motion to strike an action for libel under the anti-SLAPP (strategic lawsuit against
public participation) statute, letter to applicant for a building permit, written by lawyer representing the
association that denied the application, was not protected by litigation privilege; when the letter was written,
litigation was not imminent, the dispute had not ripened into a proposed proceeding, and litigation had not been
threatened. Ruiz v. Harbor View Community Ass'n (App. 4 Dist. 2005) 37 Cal.Rptr.3d 133, 134 Cal.App.4th
1456, modified on denial of rehearing, as modified. Libel And Slander  38(5); Pleading  358

While the litigation privilege will protect against an unfair competition claim against an attorney where the
claim is founded on the attorney's misconduct in earlier litigation against the plaintiff, such is not the case
where the plaintiff was not a party to the earlier litigation. American Products Co., Inc. v. Law Offices of
Geller, Stewart & Foley, LLP (App. 4 Dist. 2005) 37 Cal.Rptr.3d 93, 134 Cal.App.4th 1332. Antitrust And
Trade Regulation  296

The litigation privilege protects communications made in preparation for or to prompt an investigation. Fontani
v. Wells Fargo Investments, LLC (App. 1 Dist. 2005) 28 Cal.Rptr.3d 833, 129 Cal.App.4th 719. Libel And
Slander  36; Libel And Slander  38(1); Torts  122

When litigation privilege applies, the privilege is absolute. Blanchard v. DIRECTV, Inc.(App. 2 Dist. 2004) 20
Cal.Rptr.3d 385, 123 Cal.App.4th 903, review denied. Torts  122

Communications within the protection of the statutory litigation privilege are equally entitled to the benefits of
anti-SLAPP (strategic lawsuit against public participation) statute. Sylmar Air Conditioning v. Pueblo
Contracting Services, Inc.(App. 2 Dist. 2004) 18 Cal.Rptr.3d 882, 122 Cal.App.4th 1049. Pleading  358;
Torts  437

In general, communications in connection with matters related to a lawsuit are privileged under statutory
litigation privilege. Sylmar Air Conditioning v. Pueblo Contracting Services, Inc.(App. 2 Dist. 2004) 18
Cal.Rptr.3d 882, 122 Cal.App.4th 1049. Torts  122

Attorney's declaration that allegedly fraudulent statements about air conditioning company attributed to him and
contractor's employee, offered in support of contractor's SLAPP (strategic lawsuit against public participation)
motion to strike air conditioning company's fraud cause of action against contractor, established that statements
were made with intent to resolve litigation between contractor and third party, thereby falling within statutory
litigation privilege, so as to render SLAPP motion meritorious. Sylmar Air Conditioning v. Pueblo Contracting
Services, Inc.(App. 2 Dist. 2004) 18 Cal.Rptr.3d 882, 122 Cal.App.4th 1049. Pleading  358

Litigation privilege did not shield liability insurer's coverage counsel from liability to insured's judgment
creditors for allegedly fraudulent misrepresentation about coverage; the alleged misrepresentations were made
to a party standing in the shoes of an insured, and the application of the litigation privilege would be
inconsistent with the purpose of the direct action statute allowing the creditors to sue the insurer as third-party
beneficiaries of the policy. Shafer v. Berger, Kahn, Shafton, Moss, Figler, Simon & Gladstone (App. 2 Dist.
2003) 131 Cal.Rptr.2d 777, 107 Cal.App.4th 54, modified on denial of rehearing, review denied. Attorney And



Client  26

The right of an insured's judgment creditor to sue the liability insurer under the direct action statute prevails
over coverage counsel's reliance on the litigation privilege, as the direct action statute is the more specific of the
two statutes. Shafer v. Berger, Kahn, Shafton, Moss, Figler, Simon & Gladstone (App. 2 Dist. 2003) 131
Cal.Rptr.2d 777, 107 Cal.App.4th 54, modified on denial of rehearing, review denied. Insurance  3542

The "litigation privilege" immunizes litigants from liability for torts, other than malicious prosecution, which
arise from communications in judicial proceedings. Navellier v. Sletten (App. 1 Dist. 2003) 131 Cal.Rptr.2d
201, 106 Cal.App.4th 763, review denied, on subsequent appeal 2005 WL 1275148, unpublished. Torts 
122

For purposes of the litigation privilege, unprivileged noncommunicative conduct generally occurs completely
outside the judicial proceedings. Navellier v. Sletten (App. 1 Dist. 2003) 131 Cal.Rptr.2d 201, 106 Cal.App.4th
763, review denied, on subsequent appeal 2005 WL 1275148, unpublished. Torts  122

The distinction between communicative acts and noncommunicative conduct, for purposes of the litigation
privilege, ultimately hinges on the gravamen of the action, and exceptional situations can arise where pleadings
and conduct connected with litigation are not privileged. Navellier v. Sletten (App. 1 Dist. 2003) 131
Cal.Rptr.2d 201, 106 Cal.App.4th 763, review denied, on subsequent appeal 2005 WL 1275148, unpublished.
Torts  122

For purposes of the litigation privilege, a communication in the form of a counterclaim that furthers a litigant's
interest in a case is plainly connected to the action and made to achieve the objects of the litigation. Navellier v.
Sletten (App. 1 Dist. 2003) 131 Cal.Rptr.2d 201, 106 Cal.App.4th 763, review denied, on subsequent appeal
2005 WL 1275148, unpublished. Torts  122

Fraud claim brought by provider of investment advice and administrative services and its owner against
independent trustee of investment company for which it provided services was barred by the litigation privilege;
provider and owner sought to impose tort liability for trustee's federal counterclaims, to the extent that the
counterclaims sought recovery for claims trustee had released, and provider and owner were thereby
challenging the content of the counterclaims, which was privileged communications. Navellier v. Sletten (App.
1 Dist. 2003) 131 Cal.Rptr.2d 201, 106 Cal.App.4th 763, review denied, on subsequent appeal 2005 WL
1275148, unpublished. Fraud  36

The statutory litigation privilege is absolute, which means it applies regardless of the existence of malice or
intent to harm. Wise v. Thrifty Payless, Inc.(App. 3 Dist. 2000) 100 Cal.Rptr.2d 437, 83 Cal.App.4th 1296.
Torts  122

Communication initiated by attorney on behalf of client to former employee's probation officer, suggesting that
former employee had stolen client's trade secrets and clients and engaged in wife beating, was not entitled to
protection under absolute litigation privilege, where communication was apparently being used as leverage in
purely civil dispute with former employee and his new employer. Nguyen v. Proton Technology Corp.(App. 1
Dist. 1999) 81 Cal.Rptr.2d 392, 69 Cal.App.4th 140. Libel And Slander  38(5)

105.  —  —  Scope and application, litigation privilege, privileged publications or broadcasts

If the gravamen of the underlying action is communicative, California's litigation privilege extends to
noncommunicative acts that are necessarily related to the communicative conduct Stated another way, unless it
is demonstrated that an independent, noncommunicative, wrongful act was the gravamen of the action, the
litigation privilege applies. Lopez Reyes v. Kenosian & Miele, LLP, N.D.Cal.2007, 525 F.Supp.2d 1158. Torts

 122

In addition to communicative acts in a judicial proceeding, the California litigation privilege applies to any
publication required or permitted by law in the course of a judicial proceeding to achieve the objects of the
litigation, even though the publication is made outside the courtroom and no function of the court or its officers



is involved. Lopez Reyes v. Kenosian & Miele, LLP, N.D.Cal.2007, 525 F.Supp.2d 1158. Torts  122

Under California law, litigation privilege applies to any communication: (1) made in judicial or quasi-judicial
proceedings; (2) by litigants or other participants authorized by law; (3) to achieve litigation's objects; and (4)
that have some connection or logical relation to action. Rasidescu v. Midland Credit Management, Inc.,
S.D.Cal.2007, 496 F.Supp.2d 1155. Torts  122

Under California law, litigation privilege applied to statement in patentee's complaint accusing alleged patent
and copyright infringer's president of repeatedly defaulting on contractual guarantees; statement was made by a
litigant within an essential document in the litigation, and allegations relating to the reputation of the alleged
infringer were not palpably irrelevant to the subject matter of the action. Dealertrack, Inc. v. Huber,
C.D.Cal.2006, 460 F.Supp.2d 1177. Libel And Slander  38(2)

Under California law, the litigation privilege applies to any communication (1) made in judicial or
quasi-judicial proceedings; (2) by litigants or other participants authorized by law; (3) to achieve the objects of
the litigation; and (4) that have some connection or logical relation to the action. Dealertrack, Inc. v. Huber,
C.D.Cal.2006, 460 F.Supp.2d 1177. Libel And Slander  38(1)

California litigation privilege applies to any publication or broadcast made in any judicial proceeding; it applies
to any communication (1) made in judicial or quasi-judicial proceedings, (2) by litigants or other participants
authorized by law, (3) to achieve the objects of the litigation, and (4) that have some connection or logical
relation to the action. Taylor v. Quall, C.D.Cal.2006, 458 F.Supp.2d 1065. Torts  122

California litigation privilege applies to any publication required or permitted by law in the course of a judicial
proceeding to achieve the objects of the litigation, even though the publication is made outside the courtroom
and no function of the court or its officers is involved. Taylor v. Quall, C.D.Cal.2006, 458 F.Supp.2d 1065.
Torts  122

California litigation privilege extends to all torts except malicious prosecution. Taylor v. Quall, C.D.Cal.2006,
458 F.Supp.2d 1065. Malicious Prosecution  40; Torts  122

California litigation privilege applied to competitors' counterclaims for non-infringement against manufacturer
of air purifier based on manufacturer's letters to retailers and specific media representatives who carried
advertisements for competitors' product, in which manufacturer advised them of patent and trade dress
infringement lawsuit and asked them not to carry or advertise competitors' product; recipients of the letters had
a substantial interest in manufacturer's lawsuit against competitors, and therefore recipients had "some
connection or logical relation to the action." Sharper Image Corp. v. Target Corp., N.D.Cal.2006, 425
F.Supp.2d 1056. Patents  310.7(5)

California litigation privilege applies to any communications (1) made in a judicial proceeding; (2) by litigants
or other participants authorized by law; (3) to achieve the objects of the litigation; (4) that have some
connection or logical relation to the action. Sharper Image Corp. v. Target Corp., N.D.Cal.2006, 425 F.Supp.2d
1056. Torts  122

California litigation privilege applies to prelitigation communications as well as those occurring during course
of actual litigation. Visto Corp. v. Sproqit Technologies, Inc., N.D.Cal.2005, 360 F.Supp.2d 1064, motion to
vacate denied 2006 WL 3741946. Libel And Slander  38(1); Torts  122

California litigation privilege is absolute, not qualified, and applies to any communication (1) made in judicial
or quasi-judicial proceeding, (2) by litigants or other participants authorized by law, in or out of court, (3) to
achieve objects of litigation, (4) and which has some connection or logical relation to action. Visto Corp. v.
Sproqit Technologies, Inc., N.D.Cal.2005, 360 F.Supp.2d 1064, motion to vacate denied 2006 WL 3741946.
Libel And Slander  36; Libel And Slander  38(1); Torts  122

Litigation privilege applies only to communicative conduct. Booker v. Rountree (App. 4 Dist. 2007) 66



Cal.Rptr.3d 733, 155 Cal.App.4th 1366. Torts  122

The litigation privilege is not limited to statements made during a trial or other proceedings, but may extend to
steps taken prior thereto, or afterwards. 1100 Park Lane Associates v. Feldman (App. 1 Dist. 2008) 74
Cal.Rptr.3d 1, 160 Cal.App.4th 1467. Torts  122

The usual formulation is that the litigation privilege applies to any communication (1) made in judicial or
quasi-judicial proceedings, (2) by litigants or other participants authorized by law, (3) to achieve the objects of
the litigation, and (4) that have some connection or logical relation to the action. Lambert v. Carneghi (App. 1
Dist. 2008) 70 Cal.Rptr.3d 626, 158 Cal.App.4th 1120, review denied. Torts  122

Although originally enacted in the context of defamation actions, the litigation privilege now applies to any
communication, whether or not it amounts to a publication, and all torts except malicious prosecution; further, it
applies to any publication required or permitted by law in the course of a judicial proceeding to achieve the
objects of the litigation, even though the publication is made outside the courtroom and no function of the court
or its officers is involved. Lambert v. Carneghi (App. 1 Dist. 2008) 70 Cal.Rptr.3d 626, 158 Cal.App.4th 1120,
review denied. Torts  122

The litigation privilege is absolute, and it applies to causes of action for intentional infliction of emotional
distress and invasion of privacy. Foothill Federal Credit Union v. Superior Court (App. 2 Dist. 2007) 66
Cal.Rptr.3d 249, 155 Cal.App.4th 632, review denied. Damages  57.49; Torts  359

The litigation privilege applies to any communication (1) made in judicial or quasi-judicial proceedings, (2) by
litigants or other participants authorized by law, (3) to achieve the objects of the litigation, and (4) that have
some connection or logical relation to the action. Foothill Federal Credit Union v. Superior Court (App. 2 Dist.
2007) 66 Cal.Rptr.3d 249, 155 Cal.App.4th 632, review denied. Torts  122

The litigation privilege is not intended to insulate all wrongful conduct from liability merely because it is
undertaken in the context of litigation; rather, the privilege applies to any publication required or permitted by
law in the course of a judicial proceeding to achieve the objects of the litigation, even though the publication is
made outside the courtroom and no function of the court or its officers is involved. Lincoln Place Tenants Ass'n
v. City of Los Angeles (App. 2 Dist. 2007) 66 Cal.Rptr.3d 120, 155 Cal.App.4th 425, modified on denial of
rehearing, review denied. Torts  122

The litigation privilege applies to any communication (1) made in judicial or quasi-judicial proceedings; (2) by
litigants or other participants authorized by law; (3) to achieve the objects of the litigation; and (4) that have
some connection or logical relation to the action. Gallanis-Politis v. Medina (App. 2 Dist. 2007) 61 Cal.Rptr.3d
701, 152 Cal.App.4th 600. Torts  122

The litigation privilege applies to any publication required or permitted by law in the course of a judicial
proceeding to achieve the objects of the litigation, even though the publication is made outside the courtroom
and no function of the court or its officers is involved; the privilege is not limited to statements made during
trial or other proceedings, but may extend to steps taken prior thereto, or afterwards. Gallanis-Politis v. Medina
(App. 2 Dist. 2007) 61 Cal.Rptr.3d 701, 152 Cal.App.4th 600. Torts  122

The litigation privilege is applicable to any communication, whether or not it amounts to a publication, and to
all torts except malicious prosecution. Gallanis-Politis v. Medina (App. 2 Dist. 2007) 61 Cal.Rptr.3d 701, 152
Cal.App.4th 600. Malicious Prosecution  40; Torts  122

The statutory litigation privilege extends to communications otherwise within its reach that might be deemed
confidential. Jacob B. v. County of Shasta (2007) 56 Cal.Rptr.3d 477, 40 Cal.4th 948, 154 P.3d 1003. Torts

 122

The statutory litigation privilege extends even to civil actions based on perjury. Jacob B. v. County of Shasta
(2007) 56 Cal.Rptr.3d 477, 40 Cal.4th 948, 154 P.3d 1003. Torts  307



If the gravamen of an action is communicative, the litigation privilege extends to noncommunicative acts that
are necessarily related to the communicative conduct; to show that the litigation privilege does not apply, the
plaintiff must demonstrate that an independent, noncommunicative, wrongful act was the gravamen of the
action. Ramalingam v. Thompson (App. 6 Dist. 2007) 60 Cal.Rptr.3d 11, 151 Cal.App.4th 491, modified on
denial of rehearing. Torts  122

The litigation privilege applies to any communication (1) made in judicial or quasi-judicial proceedings, (2) by
litigants or other participants authorized by law, (3) to achieve the objects of the litigation, and (4) that have
some connection or logical relation to the action. Kolar v. Donahue, McIntosh & Hammerton (App. 4 Dist.
2006) 52 Cal.Rptr.3d 712, 145 Cal.App.4th 1532, review denied. Torts  122

The litigation privilege extends to any publication that is required or permitted by law in the course of a judicial
proceeding to achieve the objects of the litigation, even though the publication is made outside the courtroom
and no function of the court or its officers is invoked. Kolar v. Donahue, McIntosh & Hammerton (App. 4 Dist.
2006) 52 Cal.Rptr.3d 712, 145 Cal.App.4th 1532, review denied. Torts  122

The litigation privilege extends to any publication that is required or permitted by law in the course of a judicial
proceeding to achieve the objects of the litigation, even though the publication is made outside the courtroom
and no function of the court or its officers is invoked. Kolar v. Donahue, McIntosh & Hammerton (App. 4 Dist.
2006) 52 Cal.Rptr.3d 712, 145 Cal.App.4th 1532, review denied. Torts  122

The litigation privilege extends to any publication that is required or permitted by law in the course of a judicial
proceeding to achieve the objects of the litigation, even though the publication is made outside the courtroom
and no function of the court or its officers is invoked. Kolar v. Donahue, McIntosh & Hammerton (App. 4 Dist.
2006) 52 Cal.Rptr.3d 712, 145 Cal.App.4th 1532, review denied. Torts  122

Where the gravamen of a tort complaint is a communicative act protected by the litigation privilege, the
privilege extends to noncommunicative acts that are necessarily related to the communicative conduct. Rusheen
v. Cohen (2006) 39 Cal.Rptr.3d 516, 37 Cal.4th 1048, 128 P.3d 713. Torts  122

Although originally enacted with reference to defamation, the litigation privilege is now held applicable to any
communication, whether or not it amounts to a publication, and all torts except malicious prosecution. Rusheen
v. Cohen (2006) 39 Cal.Rptr.3d 516, 37 Cal.4th 1048, 128 P.3d 713. Torts  122

Communications that bear "some relation" to an anticipated lawsuit fall within the litigation privilege.
American Products Co., Inc. v. Law Offices of Geller, Stewart & Foley, LLP (App. 4 Dist. 2005) 37
Cal.Rptr.3d 93, 134 Cal.App.4th 1332. Torts  122

Litigation privilege applies to any communication (1) made in judicial or quasi-judicial proceedings (2) by
litigants or other participants authorized by law (3) to achieve the objects of the litigation and (4) to have some
connection or logical relation to the action. Blanchard v. DIRECTV, Inc.(App. 2 Dist. 2004) 20 Cal.Rptr.3d
385, 123 Cal.App.4th 903, review denied. Torts  122

Under the usual formulation, the statutory litigation privilege applies to any communication (1) made in judicial
or quasi-judicial proceedings, (2) by litigants or other participants authorized by law, (3) to achieve the objects
of the litigation, and (4) that have some connection or logical relation to the action. Sylmar Air Conditioning v.
Pueblo Contracting Services, Inc.(App. 2 Dist. 2004) 18 Cal.Rptr.3d 882, 122 Cal.App.4th 1049. Torts 
122

Neither absolute litigation privilege, nor Noerr-Pennington doctrine, which protects private parties from tort
liability when they engage in constitutional right to petition government, protected disparaging statements made
by competitor of corporation, which was engaged in business of maintaining industrial water systems, to
corporation's customers, and thus corporation's defamation claim against competitor was not barred as matter of
law, as competitor presented no evidence demonstrating that allegedly defamatory statements, claiming that
corporation was using illegal chemicals and dumping solution down city storm drains, had any relationship to
their reports to interested governmental agencies alleging illegal acts by corporation. Mann v. Quality Old Time



Service, Inc.(App. 4 Dist. 2004) 15 Cal.Rptr.3d 215, 120 Cal.App.4th 90, on remand 2005 WL 4927043.
Constitutional Law  1437(1); Libel And Slander  38(1); Libel And Slander  41

Litigation privilege, which makes privileged "publication or broadcast" made in any "judicial proceeding," is
applicable to any communication, whether or not it amounts to publication, and all torts except malicious
prosecution. Mansell v. Otto (App. 2 Dist. 2003) 133 Cal.Rptr.2d 276, 108 Cal.App.4th 265, modified on denial
of rehearing. Torts  122

Litigation privilege, which makes privileged "publication or broadcast" made in any "judicial proceeding,"
applies to any publication (1) made in judicial or quasi-judicial proceedings; (2) by litigants or other
participants authorized by law; (3) to achieve objects of litigation; and (4) that have some connection or logical
relation to action. Mansell v. Otto (App. 2 Dist. 2003) 133 Cal.Rptr.2d 276, 108 Cal.App.4th 265, modified on
denial of rehearing. Torts  122

Litigation privilege, which makes privileged "publication or broadcast" made in any "judicial proceeding," did
not apply in action by crime victim against criminal defendant and his defense team for violation of victim's
state constitutional right to privacy by their unauthorized reading of victim's mental health records, where their
conduct was noncommunicative, and did not involve statements or publication. Mansell v. Otto (App. 2 Dist.
2003) 133 Cal.Rptr.2d 276, 108 Cal.App.4th 265, modified on denial of rehearing. Constitutional Law 
1232; Torts  333

Presence or absence of malice, or good or bad faith, is irrelevant to inquiry of whether litigation privilege,
making privileged "publication or broadcast" made in any "judicial proceeding," is applicable. Mansell v. Otto
(App. 2 Dist. 2003) 133 Cal.Rptr.2d 276, 108 Cal.App.4th 265, modified on denial of rehearing. Torts  122

Because it applies without regard to malice or evil motives, the litigation privilege is characterized as absolute.
Drum v. Bleau, Fox & Associates (App. 2 Dist. 2003) 132 Cal.Rptr.2d 602, 107 Cal.App.4th 1009. Torts 
122

The litigation privilege applies to any communication, whether or not it amounts to a publication, and to all
torts except malicious prosecution. Drum v. Bleau, Fox & Associates (App. 2 Dist. 2003) 132 Cal.Rptr.2d 602,
107 Cal.App.4th 1009. Torts  122

There are apparently no fixed temporal or geographical limitations to the litigation privilege, as long as there is
some relation to a judicial proceeding contemplated or extant. Drum v. Bleau, Fox & Associates (App. 2 Dist.
2003) 132 Cal.Rptr.2d 602, 107 Cal.App.4th 1009. Malicious Prosecution  40; Torts  122

The litigation privilege generally applies to any communication by a litigant in a judicial proceeding that is
made to achieve the objects of the litigation and has some connection or logical relation to the action. Navellier
v. Sletten (App. 1 Dist. 2003) 131 Cal.Rptr.2d 201, 106 Cal.App.4th 763, review denied, on subsequent appeal
2005 WL 1275148, unpublished. Torts  122

Litigation privilege applies to any publication required or permitted by law in the course of a judicial
proceeding to achieve the objects of the litigation, even though the publication is made outside the courtroom
and no function of the court or its officers is involved; the privilege may also apply to communications made in
anticipation of litigation, depending upon the circumstances. Schoendorf v. U.D. Registry, Inc.(App. 2 Dist.
2002) 118 Cal.Rptr.2d 313, 97 Cal.App.4th 227, modified on denial of rehearing, review denied. Torts  122

Litigation privilege applies to any communication (1) made in judicial or quasi-judicial proceedings; (2) by
litigants or other participants authorized by law; (3) to achieve the objects of the litigation; and (4) that have
some connection or logical relation to the action. Schoendorf v. U.D. Registry, Inc.(App. 2 Dist. 2002) 118
Cal.Rptr.2d 313, 97 Cal.App.4th 227, modified on denial of rehearing, review denied. Torts  122

Because the litigation privilege applies without regard to malice or evil motives, it has been characterized as
"absolute." Schoendorf v. U.D. Registry, Inc.(App. 2 Dist. 2002) 118 Cal.Rptr.2d 313, 97 Cal.App.4th 227,



modified on denial of rehearing, review denied. Torts  122

Absolute litigation privilege applied to alleged misrepresentation that counsel for automobile liability insurer
made concerning policy limits for permissive user, and, thus, the accident victims' underinsured motorist (UIM)
carrier could not reasonably rely on it and could not sue the liability insurer for fraud; even though the liability
insurer did not contemplate litigation with the UIM carrier at the time of the statement, the attorney made the
statement to induce settlement of a lawsuit and concealed policy terms, not the policy itself. Home Ins. Co. v.
Zurich Ins. Co.(App. 3 Dist. 2002) 116 Cal.Rptr.2d 583, 96 Cal.App.4th 17, review denied. Insurance 
3424

The litigation privilege applies to publications and communications: (1) made in judicial or quasi-judicial
proceedings; (2) by litigants or other participants authorized by law; (3) to achieve the objects of the litigation;
and (4) that have some connection or logical relation to the action. Brown v. Kennard (App. 3 Dist. 2001) 113
Cal.Rptr.2d 891, 94 Cal.App.4th 40, review denied. Torts  122

The litigation privilege applies only to torts arising from communicative acts; it does not protect purely
noncommunicative tortious conduct. Brown v. Kennard (App. 3 Dist. 2001) 113 Cal.Rptr.2d 891, 94
Cal.App.4th 40, review denied. Torts  122

Absolute litigation privilege did not apply to reference to criminal record of competitor's employee in
pre-litigation demand letter claiming that client's competitor was engaging in unfair competition; cited criminal
history was incorrect and, more importantly, had at most tenuous connection to unfair competition focus of
demand letter, in which it was alleged that employee, who had formerly worked for client, was improperly
soliciting client's customers on behalf of competitor. Nguyen v. Proton Technology Corp.(App. 1 Dist. 1999) 81
Cal.Rptr.2d 392, 69 Cal.App.4th 140. Libel And Slander  38(5)

Litigation privilege is generally described as applying to any communication (1) made in judicial or
quasi-judicial proceedings, (2) by litigants or other participants authorized by law, (3) to achieve the objects of
the litigation, and (4) that have some connection or logical relation to the action. Rothman v. Jackson (App. 2
Dist. 1996) 57 Cal.Rptr.2d 284, 49 Cal.App.4th 1134, rehearing denied, review denied. Torts  122

106.  —  —  Purpose, litigation privilege, privileged publications or broadcasts

Principal purpose of California litigation privilege is to afford litigants and witnesses utmost freedom of access
to courts without fear of being harassed subsequently by derivative tort actions. Visto Corp. v. Sproqit
Technologies, Inc., N.D.Cal.2005, 360 F.Supp.2d 1064, motion to vacate denied 2006 WL 3741946. Libel And
Slander  38(1); Torts  122

The purposes of the litigation privilege are to afford litigants and witnesses the utmost freedom of access to the
courts without fear of being harassed subsequently by derivative tort actions, to promote the effectiveness of
judicial proceedings by encouraging open channels of communication and the presentation of evidence in
judicial proceedings, and to assure utmost freedom of communication between citizens and public authorities
whose responsibility is to investigate and remedy wrongdoing. Foothill Federal Credit Union v. Superior Court
(App. 2 Dist. 2007) 66 Cal.Rptr.3d 249, 155 Cal.App.4th 632, review denied. Torts  122

The principal purpose of the litigation privilege is to afford litigants and witnesses the utmost freedom of access
to the courts without fear of being harassed subsequently by derivative tort actions. Gallanis-Politis v. Medina
(App. 2 Dist. 2007) 61 Cal.Rptr.3d 701, 152 Cal.App.4th 600. Torts  122

One purpose of the statutory litigation privilege is to promote effective judicial proceedings by encouraging full
communication with the courts. Jacob B. v. County of Shasta (2007) 56 Cal.Rptr.3d 477, 40 Cal.4th 948, 154
P.3d 1003. Torts  122

The purposes of the statutory litigation privilege are to afford litigants and witnesses free access to the courts
without fear of being harassed subsequently by derivative tort actions, to encourage open channels of
communication and zealous advocacy, to promote complete and truthful testimony, to give finality to



judgments, and to avoid unending litigation. Jacob B. v. County of Shasta (2007) 56 Cal.Rptr.3d 477, 40
Cal.4th 948, 154 P.3d 1003. Torts  122

The litigation privilege promotes effective judicial proceedings by encouraging open channels of
communication and the presentation of evidence without the external threat of liability, and by encouraging
attorneys to zealously protect their clients' interests. Flatley v. Mauro (2006) 46 Cal.Rptr.3d 606, 39 Cal.4th
299, 139 P.3d 2. Torts  122

The principal purpose of the litigation privilege is to afford litigants and witnesses the utmost freedom of access
to the courts without fear of being harassed subsequently by derivative tort actions. Shafer v. Berger, Kahn,
Shafton, Moss, Figler, Simon & Gladstone (App. 2 Dist. 2003) 131 Cal.Rptr.2d 777, 107 Cal.App.4th 54,
modified on denial of rehearing, review denied. Torts  122

The litigation privilege is intended to encourage parties to feel free to exercise their fundamental right of resort
to the courts for assistance in the resolution of their disputes, without being chilled from exercising this right by
the fear that they may subsequently be sued in a derivative tort action arising out of something said or done in
the context of the litigation. Shafer v. Berger, Kahn, Shafton, Moss, Figler, Simon & Gladstone (App. 2 Dist.
2003) 131 Cal.Rptr.2d 777, 107 Cal.App.4th 54, modified on denial of rehearing, review denied. Torts  122

The primary purpose of the litigation privilege is to safeguard litigants and witnesses from subsequent tort suits;
it also encourages open channels of communication, promotes the zealous protection of clients' interests, and
obligates litigants to expose the bias of witnesses and the falsity of evidence during trial. Shafer v. Berger,
Kahn, Shafton, Moss, Figler, Simon & Gladstone (App. 2 Dist. 2003) 131 Cal.Rptr.2d 777, 107 Cal.App.4th 54,
modified on denial of rehearing, review denied. Torts  122

The litigation privilege serves to enhance the finality of judgments and avoid an unending roundelay of
litigation. Shafer v. Berger, Kahn, Shafton, Moss, Figler, Simon & Gladstone (App. 2 Dist. 2003) 131
Cal.Rptr.2d 777, 107 Cal.App.4th 54, modified on denial of rehearing, review denied. Torts  122

The primary purpose of the litigation privilege is to afford litigants the utmost freedom of access to the courts
without fear of being harassed subsequently by derivative tort actions. Navellier v. Sletten (App. 1 Dist. 2003)
131 Cal.Rptr.2d 201, 106 Cal.App.4th 763, review denied, on subsequent appeal 2005 WL 1275148,
unpublished. Torts  122

107.  —  —  Test, litigation privilege, privileged publications or broadcasts

Because California's litigation privilege protects only publications and communications, a "threshold issue in
determining the applicability' of the privilege is whether the defendant's conduct was communicative or
noncommunicative. Lopez Reyes v. Kenosian & Miele, LLP, N.D.Cal.2007, 525 F.Supp.2d 1158. Torts 
122

To meet prong of California litigation privilege concerning republications to nonparticipants in the action, party
asserting the privilege need only show that recipients possessed a "substantial interest" in the litigation. Sharper
Image Corp. v. Target Corp., N.D.Cal.2006, 425 F.Supp.2d 1056. Torts  122

To be protected by the litigation privilege, a communication must be in furtherance of the objects of the
litigation; this is part of the requirement that the communication be connected with, or have some logical
relation to, the action, i.e., that it not be extraneous to the action. 1100 Park Lane Associates v. Feldman (App. 1
Dist. 2008) 74 Cal.Rptr.3d 1, 160 Cal.App.4th 1467. Torts  122

The key in determining whether the litigation privilege applies is whether the injury allegedly resulted from an
act that was communicative in its essential nature. Lambert v. Carneghi (App. 1 Dist. 2008) 70 Cal.Rptr.3d 626,
158 Cal.App.4th 1120, review denied. Torts  122

The litigation privilege protects only communicative conduct, as opposed to noncommunicative acts. Lambert
v. Carneghi (App. 1 Dist. 2008) 70 Cal.Rptr.3d 626, 158 Cal.App.4th 1120, review denied. Torts  122



For purposes of determining whether the litigation privilege applies, the distinction between communicative and
noncommunicative conduct hinges on the gravamen of the action; the key in determining whether the privilege
applies is whether the injury allegedly resulted from an act that was communicative in its essential nature.
Gallanis-Politis v. Medina (App. 2 Dist. 2007) 61 Cal.Rptr.3d 701, 152 Cal.App.4th 600. Torts  122

The litigation privilege protects only publications and communications, and it does not protect
noncommunicative conduct; the threshold issue in determining the applicability of the privilege is whether the
defendant's conduct was communicative or noncommunicative. Gallanis-Politis v. Medina (App. 2 Dist. 2007)
61 Cal.Rptr.3d 701, 152 Cal.App.4th 600. Torts  122

Communications with "some relation" to judicial proceedings are absolutely immune from tort liability by the
litigation privilege; the privilege is not limited to statements made during a trial or other proceedings, but may
extend to steps taken prior to the litigation, or afterwards. Rusheen v. Cohen (2006) 39 Cal.Rptr.3d 516, 37
Cal.4th 1048, 128 P.3d 713. Torts  122

The good faith, serious consideration of litigation test for litigation privilege is not a test for malice or a
variation of the interest of justice test, but is addressed to requirement the statements have some connection or
logical relation to the action; thus, if statement is made with good faith belief in legally viable claim and in
serious contemplation of litigation, it will be protected by the litigation privilege. Blanchard v. DIRECTV,
Inc.(App. 2 Dist. 2004) 20 Cal.Rptr.3d 385, 123 Cal.App.4th 903, review denied. Torts  122

A threshold issue with respect to the litigation privilege is whether the injury arose from communicative acts,
which are privileged, or noncommunicative conduct, which is not. Navellier v. Sletten (App. 1 Dist. 2003) 131
Cal.Rptr.2d 201, 106 Cal.App.4th 763, review denied, on subsequent appeal 2005 WL 1275148, unpublished.
Torts  122

In order for absolute litigation privilege to apply, communication must be connected with, or have some logical
relation to, action; it must not be extraneous to action; in other words, statement have some reasonable
relevancy to subject matter of action. Nguyen v. Proton Technology Corp.(App. 1 Dist. 1999) 81 Cal.Rptr.2d
392, 69 Cal.App.4th 140. Libel And Slander  38(1)

Question of whether litigation privilege should or should not apply to particular communications depends upon
a balancing of the public interests served by the privilege against the important private interests which it
sacrifices. Rothman v. Jackson (App. 2 Dist. 1996) 57 Cal.Rptr.2d 284, 49 Cal.App.4th 1134, rehearing denied,
review denied. Torts  122

"Furtherance" test that must be met for litigation privilege to apply is not satisfied merely because a
communication was made with an intent of achieving an advantage in litigation; application of privilege does
not depend upon speaker's motives, morals, ethics, or intent, and it follows that test cannot be satisfied by
communications which only serve interests that happen to parallel or complement a party's interests in the
litigation. Rothman v. Jackson (App. 2 Dist. 1996) 57 Cal.Rptr.2d 284, 49 Cal.App.4th 1134, rehearing denied,
review denied. Torts  122

For purposes of determining whether litigation privilege applies, "objects of the litigation" for a plaintiff are to
obtain a monetary recovery for damages or other relief, while objects for a defendant are to resist a
determination of liability and whatever assessment of damages, penalty, or other order that the plaintiff seeks;
therefore, either party's understandable desire (or motive) for vindication — particularly where such vindication
is sought outside of the litigation context — is not an "object of litigation" which satisfies the "furtherance"
requirement. Rothman v. Jackson (App. 2 Dist. 1996) 57 Cal.Rptr.2d 284, 49 Cal.App.4th 1134, rehearing
denied, review denied. Torts  122

"Furtherance" test that must be met for litigation privilege to apply can be satisfied only by communications
which function intrinsically, and apart from any consideration of the speaker's intent, to advance a litigant's
case. Rothman v. Jackson (App. 2 Dist. 1996) 57 Cal.Rptr.2d 284, 49 Cal.App.4th 1134, rehearing denied,
review denied. Torts  122



108.  —  —  Connection or logical relationship, litigation privilege, privileged publications or broadcasts

When litigation is not yet underway, statements may still meet California litigation privilege's requirement of
"some connection or logical relation to the action" if an action is contemplated in good faith and under serious
consideration; it is not the mere threat of litigation that brings the privilege into play, but rather the actual good
faith contemplation of an imminent, impending resort to the judicial system for the purpose of resolving a
dispute. Sharper Image Corp. v. Target Corp., N.D.Cal.2006, 425 F.Supp.2d 1056. Torts  122

"Connection or logical relation," which a communication must bear to litigation in order for the California
litigation privilege to apply, is a functional connection, i.e., the communication must function as a necessary or
useful step in the litigation process and must serve its purposes; test cannot be satisfied by communications
which only serve interests that happen to parallel or complement a party's interests in the litigation, including
vindication in the court of public opinion, instead, the "connection or logical relation" prong of the test can be
satisfied only by communications which function intrinsically, and apart from any consideration of the speaker's
intent to advance a litigant's case. Sharper Image Corp. v. Target Corp., N.D.Cal.2006, 425 F.Supp.2d 1056.
Torts  122

109.  —  —  Statements in contemplation of litigation, litigation privilege, privileged publications or
broadcasts

Statement is protected by the litigation privilege when the statement is made in connection with a proposed
litigation that is contemplated in good faith and under serious consideration. Sengchanthalangsy v. Accelerated
Recovery Specialists, Inc., S.D.Cal.2007, 473 F.Supp.2d 1083. Torts  122

Patent infringement defendant's counterclaims, alleging that plaintiff's prelitigation communications were
defamatory and tortiously interfered with defendant's prospective economic advantage, were barred by
California litigation privilege, unless it could be shown that such communications were not published in good
faith and serious contemplation of litigation. Visto Corp. v. Sproqit Technologies, Inc., N.D.Cal.2005, 360
F.Supp.2d 1064, motion to vacate denied 2006 WL 3741946. Libel And Slander  38(1); Torts  241

Communications made in connection with judicial or quasi judicial proceedings not instigated in good faith are
not covered by the litigation privilege. People ex rel. Gallegos v. Pacific Lumber Co.(App. 1 Dist. 2008) 70
Cal.Rptr.3d 501, 158 Cal.App.4th 950, as modified, review denied. Torts  122

The litigation privilege applies only when the contemplated litigation is imminent; the privilege does not
retroactively protect any and all communication preceding the litigation. Ruiz v. Harbor View Community
Ass'n (App. 4 Dist. 2005) 37 Cal.Rptr.3d 133, 134 Cal.App.4th 1456, modified on denial of rehearing, as
modified. Libel And Slander  38(1)

If a statement is made with a good faith belief in a legally viable claim and in serious contemplation of
litigation, then the statement is sufficiently connected to litigation and will be protected by the litigation
privilege. American Products Co., Inc. v. Law Offices of Geller, Stewart & Foley, LLP (App. 4 Dist. 2005) 37
Cal.Rptr.3d 93, 134 Cal.App.4th 1332. Torts  122

A prelitigation statement is protected by the litigation privilege when the statement is made in connection with a
proposed litigation that is contemplated in good faith and under serious consideration. Blanchard v. DIRECTV,
Inc.(App. 2 Dist. 2004) 20 Cal.Rptr.3d 385, 123 Cal.App.4th 903, review denied. Torts  122

The statutory litigation privilege extends to prelitigation communications involving the subject matter of the
ultimate litigation. Sylmar Air Conditioning v. Pueblo Contracting Services, Inc.(App. 2 Dist. 2004) 18
Cal.Rptr.3d 882, 122 Cal.App.4th 1049. Torts  122

Litigation privilege accorded to statements made in course of judicial proceedings extends to statements made
in connection with proposed litigation that is contemplated in good faith and under serious consideration.
Aronson v. Kinsella (App. 4 Dist. 1997) 68 Cal.Rptr.2d 305, 58 Cal.App.4th 254, rehearing denied, review



denied. Torts  122

110.  —  —  Litigating in the press, litigation privilege, privileged publications or broadcasts

Litigation privilege should not be extended to "litigating in the press." Rothman v. Jackson (App. 2 Dist. 1996)
57 Cal.Rptr.2d 284, 49 Cal.App.4th 1134, rehearing denied, review denied. Torts  122

111.  —  —  Pleadings and process, litigation privilege, privileged publications or broadcasts

Pleadings and process in a case are generally viewed as privileged communications, for purposes of the
litigation privilege. Navellier v. Sletten (App. 1 Dist. 2003) 131 Cal.Rptr.2d 201, 106 Cal.App.4th 763, review
denied, on subsequent appeal 2005 WL 1275148, unpublished. Torts  122

111.5.  —  —  Presumptions and burden of proof, litigation privilege, privileged publications or
broadcasts

California litigation privilege places upon litigants the burden of exposing during trial the bias of witnesses and
the falsity of evidence, thereby enhancing the finality of judgments and avoiding an unending roundelay of
litigation, an evil far worse than an occasional unfair result. Lopez Reyes v. Kenosian & Miele, LLP,
N.D.Cal.2007, 525 F.Supp.2d 1158. Torts  122

To invoke the California litigation privilege, protecting communications made in judicial proceedings from tort
liability, the party claiming the privilege must show that the communication at issue was (1) made in judicial or
quasi-judicial proceedings; (2) by litigants or other participants authorized by law; (3) to achieve the objects of
the litigation; and (4) that it has some connection or logical relation to the action. Oei v. N. Star Capital
Acquisitions, LLC, C.D.Cal.2006, 486 F.Supp.2d 1089. Torts  122

112.  —  —  Out-of-court statements, litigation privilege, privileged publications or broadcasts

The statutory litigation privilege applies to any publication required or permitted by law in the course of a
judicial proceeding to achieve the objects of the litigation, even though the publication is made outside the
courtroom and no function of the court or its officers is involved. Jacob B. v. County of Shasta (2007) 56
Cal.Rptr.3d 477, 40 Cal.4th 948, 154 P.3d 1003. Torts  122

The litigation privilege applies to any publication required or permitted by law in the course of a judicial
proceeding to achieve the objects of the litigation, even though the publication is made outside the courtroom
and no function of the court or its officers is involved. Rusheen v. Cohen (2006) 39 Cal.Rptr.3d 516, 37 Cal.4th
1048, 128 P.3d 713. Torts  122

Statutory litigation privilege is not limited to the courtroom, but encompasses actions by administrative bodies
and quasi-judicial proceedings; privilege extends beyond statements made in the proceedings, and includes
statements made to initiate official action. Wise v. Thrifty Payless, Inc.(App. 3 Dist. 2000) 100 Cal.Rptr.2d 437,
83 Cal.App.4th 1296. Torts  122

112.5.  —  —  Telephone messages, litigation privilege, privileged publications or broadcasts

Attorney's voice mail message to listing agent for decedent's real property, accusing agent of conspiring with
beneficiary to defraud attorney's client, another beneficiary, and threatening to take "appropriate action," fell
under statutory litigation privilege, and thus barred beneficiary's defamation action against attorney. Rohde v.
Wolf (App. 2 Dist. 2007) 64 Cal.Rptr.3d 348, 154 Cal.App.4th 28. Libel And Slander  38(5)

113.  —  —  Homeowners' or condominium associations, litigation privilege, privileged publications or
broadcasts

Litigation privilege did not protect expert appraiser, hired by insured homeowners' lawyers as an expert to
estimate replacement cost of home for fire insurance appraisal proceeding, from negligence claim by
homeowners who alleged that expert failed to adequately define the correct meaning of the term "replacement



cost" at appraisal hearing. Lambert v. Carneghi (App. 1 Dist. 2008) 70 Cal.Rptr.3d 626, 158 Cal.App.4th 1120,
review denied. Insurance  3256

Allegedly defamatory statements about homeowner in letter by attorneys for homeowners association to
association members came within the litigation privilege even if defamatory; the letter expressly referred to the
litigation arising from homeowner's prohibition on ingress and egress for weed abatement purposes and referred
to an enclosed litigation disclosure letter. Healy v. Tuscany Hills Landscape & Recreation Corp.(App. 4 Dist.
2006) 39 Cal.Rptr.3d 547, 137 Cal.App.4th 1. Libel And Slander  38(5)

114.  —  —  Debtor and creditor, litigation privilege, privileged publications or broadcasts

To the extent that debtor's fraudulent misrepresentation and negligent misrepresentation claims against assignee
of her credit card debt were based on statements made in connection with assignee's collection action, her
claims were barred by California's litigation privilege. Johnson v. JP Morgan Chase Bank DBA Chase
Manhattan, E.D.Cal.2008, 536 F.Supp.2d 1207. Fraud  36

To the extent that debtor's allegations against assignee of her credit card debt did not implicate activity
proscribed by California's Rosenthal Fair Debt Collection Practices Act, and included activity solely within the
litigation context, they were barred by California's litigation privilege; however, litigation privilege did not bar
debtor's claims to the extent that debtor's allegations described activity proscribed by the Rosenthal Act.
Johnson v. JP Morgan Chase Bank DBA Chase Manhattan, E.D.Cal.2008, 536 F.Supp.2d 1207. Antitrust And
Trade Regulation  213

Consumer's claim against debt collectors under California's Rosenthal Fair Debt Collection Practices Act
(RFDCPA), based entirely on the allegations contained in debt collectors' state court complaint, was not exempt
from California's litigation privilege; litigation privilege and the RFDCPA were not irreconcilable, and
California Legislature did not intend to exempt the RFDCPA from the litigation privilege. Lopez Reyes v.
Kenosian & Miele, LLP, N.D.Cal.2007, 525 F.Supp.2d 1158. Antitrust And Trade Regulation  296

Debt collectors' assertions in state court debt collection action were "communication," rather than "conduct,"
and thus California's litigation privilege applied to consumer's action against debt collectors based on the
allegations in the state court complaint; consumer did not allege that debt collectors engaged in any conduct
outside of asserting allegations against him in the state court complaint, and gravamen of the action was based
on contents of the state court complaint. Lopez Reyes v. Kenosian & Miele, LLP, N.D.Cal.2007, 525 F.Supp.2d
1158. Antitrust And Trade Regulation  213; Antitrust And Trade Regulation  214; Antitrust And Trade
Regulation  296

California's litigation privilege, protecting publication or broadcast if made in any legislative, judicial, or any
other official proceeding authorized by law, did not apply to bar consumer's claims against debt collector, under
California's Rosenthal Fair Debt Collection Practices Act, despite that all of collector's alleged actions of
misrepresentations in complaint, false statements in sworn discovery responses and as to authenticity of
documents, and false assertions that collector was entitled to attorney fees were taken in judicial proceedings by
litigant to achieve objects of litigation. Butler v. Resurgence Financial, LLC, C.D.Cal.2007, 521 F.Supp.2d
1093. Antitrust And Trade Regulation  296

Complaint alleging that debt collector violated California's Robbins-Rosenthal Fair Debt Collections Practices
Act by telephoning plaintiffs incessantly, verbally harassing them, and falsely accusing them of owing
outstanding debt, after collector had filed a state court collection action, was not barred by California's litigation
privilege, providing immunity from tort liability for communications made in judicial proceedings; applying
privilege to such claims would effectively immunize conduct prohibited by Act. Oei v. N. Star Capital
Acquisitions, LLC, C.D.Cal.2006, 486 F.Supp.2d 1089. Antitrust And Trade Regulation  296

California litigation privilege barred state law claims, including those under Rosenthal Fair Debt Collection
Practices Act (RFDCPA), for allegedly wrongful debt collection practices engaged in by defendants in the
context of litigation; all of defendants' communications to debtor occurred between the time that he was served



with the summons and complaint and the time that he settled the action, were made to achieve the objects of the
litigation and were connected to the action because they involved the allegations and requests for relief in the
complaint and representations made in order to induce settlement of the claims. Taylor v. Quall, C.D.Cal.2006,
458 F.Supp.2d 1065. Antitrust And Trade Regulation  214; Torts  438

115.  —  —  Lis pendens, litigation privilege, privileged publications or broadcasts

Under the litigation privilege, the filing of a lis pendens with the county recorder is privileged, as are demand
letters sent prior to litigation, threats associated with settlement negotiations, and an attorney's tortious
solicitation of potential plaintiffs. Drum v. Bleau, Fox & Associates (App. 2 Dist. 2003) 132 Cal.Rptr.2d 602,
107 Cal.App.4th 1009. Torts  122

116.  —  —  Demand letters, litigation privilege, privileged publications or broadcasts

For California litigation privilege to attach to demand letters, they must be sent in good faith and actual
contemplation of litigation. Visto Corp. v. Sproqit Technologies, Inc., N.D.Cal.2005, 360 F.Supp.2d 1064,
motion to vacate denied 2006 WL 3741946. Libel And Slander  38(5); Torts  122

Included under the protection of the litigation privilege are prelitigation demand letters. Kolar v. Donahue,
McIntosh & Hammerton (App. 4 Dist. 2006) 52 Cal.Rptr.3d 712, 145 Cal.App.4th 1532, review denied. Torts

 122

The litigation privilege has been broadly applied to demand letters and other prelitigation communications by
attorneys. American Products Co., Inc. v. Law Offices of Geller, Stewart & Foley, LLP (App. 4 Dist. 2005) 37
Cal.Rptr.3d 93, 134 Cal.App.4th 1332. Torts  122

117.  —  —  Derivative tort actions, litigation privilege, privileged publications or broadcasts

The statutory litigation privilege bars all tort causes of action except malicious prosecution. Jacob B. v. County
of Shasta (2007) 56 Cal.Rptr.3d 477, 40 Cal.4th 948, 154 P.3d 1003. Malicious Prosecution  40; Torts 
122

Absolute litigation privilege for communications made during litigation bars derivative tort actions, and applies
to all torts other than malicious prosecution, including fraud, negligence, and negligent misrepresentation.
Rubenstein v. Rubenstein (App. 2 Dist. 2000) 97 Cal.Rptr.2d 707, 81 Cal.App.4th 1131. Fraud  36;
Malicious Prosecution  40; Negligence  500; Torts  122

118.  —  —  Malice or bad faith, litigation privilege, privileged publications or broadcasts

Litigation privilege protecting statements made in connection with proposed litigation that is contemplated in
good faith and under serious consideration is not a qualified privilege that can be defeated with a showing of
malice, nor does it carry requirement that statement be made in the interest of justice; if statement is made with
good faith belief in legally viable claim and in serious contemplation of litigation, then it is sufficiently
connected to litigation and is absolutely privileged. Aronson v. Kinsella (App. 4 Dist. 1997) 68 Cal.Rptr.2d
305, 58 Cal.App.4th 254, rehearing denied, review denied. Torts  122

Litigation privilege is absolute, complete defense, regardless of malice, to defamation and other torts, including
intentional interference with economic relations and intentional infliction of emotional distress. Laffer v.
Levinson, Miller, Jacobs & Phillips (App. 2 Dist. 1995) 40 Cal.Rptr.2d 233, 34 Cal.App.4th 117, review
denied. Damages  57.49; Libel And Slander  38(1); Libel And Slander  51(1); Torts  220

119.  —  —  Tortious acts, generally, litigation privilege, privileged publications or broadcasts

Under California law, intentional infliction of emotional distress claims are subject to litigation privilege,
granting immunity from tort liability for communications made in judicial proceedings or other proceedings
authorized by law. Oei v. N. Star Capital Acquisitions, LLC, C.D.Cal.2006, 486 F.Supp.2d 1089. Damages



 57.49

Litigation privilege barred family members' invasion of privacy and intentional infliction of emotional distress
action against credit union for credit union's disclosure of personal financial records beyond those sought by
narrow subpoena in probate proceeding, even though credit union failed to comply with statutory notice
requirements for disclosure of personal information under subpoena; all elements of privilege were met, and
applying privilege did not frustrate purpose of subpoena statute, eliminate incentive to comply with statute, or
lead to absurd result. Foothill Federal Credit Union v. Superior Court (App. 2 Dist. 2007) 66 Cal.Rptr.3d 249,
155 Cal.App.4th 632, review denied. Damages  57.49; Torts  359

The litigation privilege applies only to communicative acts and does not privilege tortious courses of conduct.
Buchanan v. Maxfield Enterprises, Inc.(App. 2 Dist. 2005) 29 Cal.Rptr.3d 909, 130 Cal.App.4th 418, on
remand 2006 WL 4808133. Libel And Slander  38(1); Torts  122

If a defendant's tortious conduct in disclosing confidential information about a plaintiff was outside the scope of
the statutory litigation privilege ab initio, the plaintiff is not precluded from introducing evidence of damages
resulting from subsequent use of the information by a third party in a litigation forum. Wise v. Thrifty Payless,
Inc.(App. 3 Dist. 2000) 100 Cal.Rptr.2d 437, 83 Cal.App.4th 1296. Torts  122

120.  —  —  Malpractice actions, litigation privilege, privileged publications or broadcasts

Wife's malpractice claim against accountant, following underlying marital dissolution action in which
accountant testified that only 5,871 of 55,136 shares of stock acquired by husband were community property,
was barred as a matter of law by litigation privilege; the gravamen of wife's claim was based on communicative
conduct, inasmuch as it was accountant's communication of his opinion regarding the community property
interest in the stock that allegedly caused wife's damages. Ramalingam v. Thompson (App. 6 Dist. 2007) 60
Cal.Rptr.3d 11, 151 Cal.App.4th 491, modified on denial of rehearing. Accountants  8

Former client's legal malpractice action against attorneys who represented him in homeowner litigation was not
barred by the litigation privilege. Kolar v. Donahue, McIntosh & Hammerton (App. 4 Dist. 2006) 52
Cal.Rptr.3d 712, 145 Cal.App.4th 1532, review denied. Attorney And Client  112

121.  —  —  Malicious prosecution, litigation privilege, privileged publications or broadcasts

Under California law, exemption from litigation privilege, for malicious prosecution, applies only to claims that
include all elements of malicious prosecution. Oei v. N. Star Capital Acquisitions, LLC, C.D.Cal.2006, 486
F.Supp.2d 1089. Malicious Prosecution  40

The litigation privilege does not apply to causes of action for malicious prosecution. 1100 Park Lane Associates
v. Feldman (App. 1 Dist. 2008) 74 Cal.Rptr.3d 1, 160 Cal.App.4th 1467. Malicious Prosecution  40

The litigation privilege is an absolute privilege, and it bars all tort causes of action except a claim of malicious
prosecution. Flatley v. Mauro (2006) 46 Cal.Rptr.3d 606, 39 Cal.4th 299, 139 P.3d 2. Torts  122

122.  —  —  Invasion of privacy, litigation privilege, privileged publications or broadcasts

The statutory litigation privilege bars causes of action for invasion of privacy. Jacob B. v. County of Shasta
(2007) 56 Cal.Rptr.3d 477, 40 Cal.4th 948, 154 P.3d 1003. Torts  359

The litigation privilege did not bar an action by a customer against store for invasion of privacy and false
imprisonment arising from store security officer having arrested customer for not leaving the store as ordered in
order to accommodate a celebrity couple, after which customer was turned over to the police, who removed him
from the store; privilege protects communications, not conduct, and customer's arrest by security officer was
unprotected conduct, not communication. Buchanan v. Maxfield Enterprises, Inc.(App. 2 Dist. 2005) 29
Cal.Rptr.3d 909, 130 Cal.App.4th 418, on remand 2006 WL 4808133. False Imprisonment  11; Torts 
359



Statutory litigation privilege is absolute and precludes recovery on all tort theories, including claims for
invasion of privacy. Wise v. Thrifty Payless, Inc.(App. 3 Dist. 2000) 100 Cal.Rptr.2d 437, 83 Cal.App.4th
1296. Torts  333

123.  —  —  Fraudulent statements, litigation privilege, privileged publications or broadcasts

The litigation privilege does not protect fraudulent statements intended to prevent an injured party from
exercising his or her rights under the direct action statute allowing an insured's judgment creditor to sue the
liability insurer as a third-party beneficiary of the policy. Shafer v. Berger, Kahn, Shafton, Moss, Figler, Simon
& Gladstone (App. 2 Dist. 2003) 131 Cal.Rptr.2d 777, 107 Cal.App.4th 54, modified on denial of rehearing,
review denied. Insurance  3424

The litigation privilege is not a license to deceive an injured party who steps into the shoes of the insured under
the direct action statute allowing an insured's judgment creditor to sue the liability insurer as a third-party
beneficiary of the policy. Shafer v. Berger, Kahn, Shafton, Moss, Figler, Simon & Gladstone (App. 2 Dist.
2003) 131 Cal.Rptr.2d 777, 107 Cal.App.4th 54, modified on denial of rehearing, review denied. Insurance 
3542

124.  —  —  Breach of contract, litigation privilege, privileged publications or broadcasts

Litigation privilege applied to subtenants' breach of contract claim against landlord so as to preclude claim,
where the breach was premised on allegedly wrongful conduct by landlord in threatening and initiating
litigation over the subtenancy. 1100 Park Lane Associates v. Feldman (App. 1 Dist. 2008) 74 Cal.Rptr.3d 1, 160
Cal.App.4th 1467. Landlord And Tenant  278

Whether the litigation privilege applies to an action for breach of contract turns on whether its application
furthers the policies underlying the privilege. 1100 Park Lane Associates v. Feldman (App. 1 Dist. 2008) 74
Cal.Rptr.3d 1, 160 Cal.App.4th 1467. Contracts  328(1)

The litigation privilege is generally described as one that precludes liability in tort, not liability for breach of
contract. 1100 Park Lane Associates v. Feldman (App. 1 Dist. 2008) 74 Cal.Rptr.3d 1, 160 Cal.App.4th 1467.
Contracts  328(1)

The litigation privilege generally precludes liability in tort, not liability for breach of contract. Navellier v.
Sletten (App. 1 Dist. 2003) 131 Cal.Rptr.2d 201, 106 Cal.App.4th 763, review denied, on subsequent appeal
2005 WL 1275148, unpublished. Contracts  328(1)

Breach of contract claim brought by provider of investment advice and administrative services and its owner
against independent trustee of investment company for which it provided services was not barred by the
litigation privilege; the privilege applied only to tort liability. Navellier v. Sletten (App. 1 Dist. 2003) 131
Cal.Rptr.2d 201, 106 Cal.App.4th 763, review denied, on subsequent appeal 2005 WL 1275148, unpublished.
Contracts  328(1)

Statutory litigation privilege was never meant to spin out from judicial action party's performance and course of
conduct under contract. Stacy & Witbeck, Inc. v. City and County of San Francisco (App. 1 Dist. 1996) 54
Cal.Rptr.2d 530, 47 Cal.App.4th 1, review denied. Contracts  328(1)

124.5.  —  —  Anti-SLAPP actions, litigation privilege, privileged publications or broadcasts

If a defendant's allegedly defamatory statement is privileged under litigation privilege, then a plaintiff can not
show a likelihood of success on the merits of the defamation claim, as required to avoid having the cause of
action stricken under the second step in the anti-strategic lawsuit against public participation (anti-SLAPP)
inquiry. Neville v. Chudacoff (App. 2 Dist. 2008) 73 Cal.Rptr.3d 383, 160 Cal.App.4th 1255, review denied.
Pleading  358

125. Other official proceedings, privileged publications or broadcasts — In general



Unfair competition claim, premised on defendant's initiation of allegedly baseless International Trade
Commission (ITC) proceeding, was not barred by California law privileging statements made at official
proceedings; alleged injury was not result of misrepresentations made at proceeding, but rather from
prosecution of baseless action, with misrepresentations merely being evidence of action's baselessness.
Competitive Technologies v. Fujitsu Ltd., N.D.Cal.2003, 286 F.Supp.2d 1118, appeal dismissed 374 F.3d 1098,
71 U.S.P.Q.2d 1359, rehearing denied 393 F.3d 1376, 73 U.S.P.Q.2d 1543, rehearing en banc denied, certiorari
denied 126 S.Ct. 44, 546 U.S. 812, 163 L.Ed.2d 45. Antitrust And Trade Regulation  69

Former employee failed to establish probability of success on merits of claims against former employer of
defamation and interference with prospective business advantage, as required to defeat employer's motion to
strike such claims as a strategic lawsuit against public participation (SLAPP); employee's claims, which were
based on statements in form submitted by employer to National Association of Securities Dealers (NASD) that
described the reasons for employee's termination, were made before official proceeding authorized by federal
securities law, and thus were protected by litigation privilege. Fontani v. Wells Fargo Investments, LLC (App. 1
Dist. 2005) 28 Cal.Rptr.3d 833, 129 Cal.App.4th 719. Pleading  358

The official proceeding privilege to a defamation action extends to investigatory activities by public agencies.
and is not restricted to statements made once a proceeding has been commenced, but may apply to statements
made in advance and protects communication to or from governmental officials which may precede the
initiation of formal proceedings. Garamendi v. Golden Eagle Ins. Co.(App. 1 Dist. 2005) 27 Cal.Rptr.3d 239,
128 Cal.App.4th 452, review denied. Libel And Slander  36

The "official proceeding" privilege to a defamation action protects statements made in the course of any official
proceeding authorized by law or in the initiation or course of any other proceeding authorized by law and
reviewable by writ of mandate; the privilege applies to any communication made in such proceedings by a
participant that has some connection or logical relation to the proceedings. Garamendi v. Golden Eagle Ins.
Co.(App. 1 Dist. 2005) 27 Cal.Rptr.3d 239, 128 Cal.App.4th 452, review denied. Libel And Slander  36

Complaints or communications regarding an officer's fitness or performance of duty are firmly within statutory
privilege for publications made in an official proceeding authorized by law. Shaddox v. Bertani (App. 1 Dist.
2003) 2 Cal.Rptr.3d 808, 110 Cal.App.4th 1406, rehearing denied. Torts  122

Dentist's communication to police department concerning suspicion that police officer had prescription drug
problem was made in the course of an "official proceeding authorized by law" and was consequently privileged
and did not violate Confidentiality of Medical Information Act, even though officer was not on duty or
performing official duties but rather was off-duty, unarmed, and in civilian dress when he consulted dentist
during private dental appointment. Shaddox v. Bertani (App. 1 Dist. 2003) 2 Cal.Rptr.3d 808, 110 Cal.App.4th
1406, rehearing denied. Health  642

Privilege that attaches to publications or broadcasts in any official proceeding authorized by law applies to
causes of actions for slander. Devis v. Bank of America (App. 2 Dist. 1998) 77 Cal.Rptr.2d 238, 65 Cal.App.4th
1002, rehearing denied, review denied. Libel And Slander  36

Statutory "litigation privilege" offering protection from tort liability for communications made to interested
parties did not apply to hospital in doctor's suit relating to hospital's denial of doctor's application to become a
member of the medical staff, as the hospital's alleged misconduct did not concern a publication made in a
official proceeding or any other type of communication. Axline v. Saint John's Hosp. & Health Center (App. 2
Dist. 1998) 74 Cal.Rptr.2d 385, 63 Cal.App.4th 907. Health  274

Letter from law firm to celebrities who made recording to benefit their designated charities, in which firm
alleged little or no money had gone to the charities and that firm intended to file complaint with state attorney
general, was protected from defamation liability by statutory privilege for publications or broadcasts made in
any legislative, judicial, or other official proceeding authorized by law; letter was sent in preparation for an
official proceeding. Dove Audio, Inc. v. Rosenfeld, Meyer & Susman (App. 2 Dist. 1996) 54 Cal.Rptr.2d 830,



47 Cal.App.4th 777, review denied. Libel And Slander  36

Privilege for publications made in legislative, judicial, or other official proceedings did not apply in school
district employee's wrongful termination action, although district board member's statements recommending
elimination of employee's position occurred during course of official board meeting; employee's claim was
based on decision to eliminate his position and deprive him of reemployment rights, rather than on particular
statement or publication made during board meeting. Mouchette v. Board of Education (App. 1 Dist. 1990) 266
Cal.Rptr. 1, 217 Cal.App.3d 303, rehearing denied and modified, review denied. Schools  62

Allegedly defamatory statements made by parole officer, deputy county counsel in representing parole officer,
staff attorney in representing plaintiff's ex-wife, and policeman, all of which took place in course of their
official duties or during official proceedings involving court proceedings initiated against parole officer by
plaintiff, attempts to supervise plaintiff's parole or police records regarding allegations of child molestation,
were absolutely privileged. Kim v. Walker (App. 2 Dist. 1989) 256 Cal.Rptr. 223, 208 Cal.App.3d 375, review
denied. Libel And Slander  36

Material issue of fact, as to whether account of police interrogation was true, precluded summary judgment in
favor of newspaper in libel suit on basis of absolute privilege to publish report of official proceedings, even
assuming that police interrogation qualified as "other public official proceeding." Stockton Newspapers, Inc. v.
Superior Court (App. 3 Dist. 1988) 254 Cal.Rptr. 389, 206 Cal.App.3d 966. Judgment  181(33)

To extent written or oral statements or other publications were made in implementing policy decision to
undertake disciplinary proceedings against civil service employee, and to extent those publications involved
ministerial acts, county employees were protected by privilege for publications made in connection with official
proceedings, and thus could not be held liable in tort to disciplined employee. Kemmerer v. County of Fresno
(App. 5 Dist. 1988) 246 Cal.Rptr. 609, 200 Cal.App.3d 1426. Counties  88

Neither malice on part of media nor fact that author of reported government statement may have abused his
personal publication privilege will defeat absolute privilege media has in publishing true and accurate report of
either public journals or official public proceedings. Howard v. Oakland Tribune (App. 1 Dist. 1988) 245
Cal.Rptr. 449, 199 Cal.App.3d 1124. Libel And Slander  51(1)

Even though bank was obliged to report any employee whom it suspected of receiving gratuity in connection
with loan, and even though it could be fined up to $100 per day for failing to do so, its communications to
bonding company regarding such alleged employee misconduct were not protected by absolute privilege, for
purpose of employee's libel action. Prevost v. First Western Bank (App. 4 Dist. 1987) 239 Cal.Rptr. 161, 193
Cal.App.3d 1492. Libel And Slander  36

Statements obtained by State Highway Patrol, as governmental entity, from telephone company, as former
employer of individual seeking position as patrol officer, while State Highway Patrol was conducting thorough
background investigation regarding former employee's fitness, were absolutely privileged. O'Shea v. General
Telephone Co. of California (App. 2 Dist. 1987) 238 Cal.Rptr. 715, 193 Cal.App.3d 1040, review denied. Libel
And Slander  36

Informal complaints to the State Bar are a part of "official proceedings" protected by this section. Lebbos v.
State Bar of California (App. 1 Dist. 1985) 211 Cal.Rptr. 847, 165 Cal.App.3d 656, review denied. Libel And
Slander  36

Statements which were allegedly made by employer's president to unnamed employee at department of
employment development concerning reasons for employee's dismissal were absolutely privileged because
made in connection with an official proceeding. Williams v. Taylor (App. 3 Dist. 1982) 181 Cal.Rptr. 423, 129
Cal.App.3d 745. Libel And Slander  36

Meeting of board of directors of non-profit membership corporation to determine whether particular
membership should be terminated was not an "official proceeding authorized by law" within this section, and
statement by director, who represented that member, at such meeting calling manager and president thieves was



not absolutely privileged. McMann v. Wadler (App. 3 Dist. 1961) 11 Cal.Rptr. 37, 189 Cal.App.2d 124. Libel
And Slander  39

The term "official proceeding" in this section is a proceeding which resembles judicial and legislative
proceedings, such as transactions of administrative boards, and quasi-judicial and quasi-legislative proceedings.
McMann v. Wadler (App. 3 Dist. 1961) 11 Cal.Rptr. 37, 189 Cal.App.2d 124. Libel And Slander  39

Where petition of protest against granting a use variance was addressed to and filed with the planning
commission, even if not a "legislative or judicial proceeding", it was an official proceeding, and alleged libelous
statements in the protest with respect to use of the property by the plaintiff were absolutely privileged. Whelan
v. Wolford (App. 1958) 164 Cal.App.2d 689, 331 P.2d 86. Libel And Slander  36

Provision in this section that words uttered in discharge of official duty or in official proceedings shall never be
deemed a criminal slander, contemplates an absolute, not a qualified privilege, and corresponds to absolute
privilege created in cases of civil slander. People v. Faber (Super. 1938) 29 Cal.App.2d Supp. 751, 77 P.2d 921.
Libel And Slander  148

126.  —  —  Scope and application of privilege, other official proceedings, privileged publications or
broadcasts

The absolute privilege accorded to "official proceedings authorized by law" attaches only to a publication that
has a reasonable relation to the action, is permitted by law, and more importantly, if it is made to achieve the
objects of the litigation. Frisk v. Merrihew (App. 1 Dist. 1974) 116 Cal.Rptr. 781, 42 Cal.App.3d 319. Libel
And Slander  39

In order to be privileged, defamatory utterance must be in furtherance of the objective of the "official
proceeding authorized by law." Frisk v. Merrihew (App. 1 Dist. 1974) 116 Cal.Rptr. 781, 42 Cal.App.3d 319.
Libel And Slander  39

The absolute privilege in libel action applies to any publication that is required or permitted by law in the
course of an official proceeding authorized by law, and if the publication has a reasonable relation to the action
and is permitted by law, the absolute privilege attaches. Whelan v. Wolford (App. 1958) 164 Cal.App.2d 689,
331 P.2d 86. Libel And Slander  36

127.  —  —  Purpose, other official proceedings, privileged publications or broadcasts

An absolute privilege exists to protect citizens from the threat of litigation for communications to government
agencies whose function it is to investigate and remedy wrongdoing; privilege is based on the importance of
providing to citizens free and open access to governmental agencies for the reporting of suspected illegal
activity. Wise v. Thrifty Payless, Inc.(App. 3 Dist. 2000) 100 Cal.Rptr.2d 437, 83 Cal.App.4th 1296. Torts 
121

128.  —  —  Legislative committees, other official proceedings, privileged publications or broadcasts

Proceeding before House of Representatives' select committee on narcotics abuse and control was "official
public proceeding" within meaning of this section even though it was secretive. Crane v. Arizona Republic,
C.D.Cal.1989, 729 F.Supp. 698, affirmed in part, vacated in part 972 F.2d 1511. Libel And Slander  37

129.  —  —  Governmental investigations, other official proceedings, privileged publications or
broadcasts

Statutory privilege for fair and true report in public journal of public official proceeding protects statements
made in official proceeding authorized by law, including communications intended to instigate official
governmental investigation into wrongdoing. Carver v. Bonds (App. 1 Dist. 2005) 37 Cal.Rptr.3d 480, 135
Cal.App.4th 328. Libel And Slander  39

Newspaper's reporting that podiatrist was subject of governmental investigations of alleged false advertising



was not privileged under statutory privilege for fair and true report in public journal of public official
proceeding; it was not apparent that advertising aspect of podiatrist's conduct was being investigated before
newspaper reported on it. Carver v. Bonds (App. 1 Dist. 2005) 37 Cal.Rptr.3d 480, 135 Cal.App.4th 328. Libel
And Slander  49

State agency's summary of findings following its investigation of day-care center's expenditure of public funds
was "public official proceeding" within meaning of subd. 4 of this section; thus, accurate news article on
summary was absolutely privileged. Howard v. Oakland Tribune (App. 1 Dist. 1988) 245 Cal.Rptr. 449, 199
Cal.App.3d 1124. Libel And Slander  36

130.  —  —  Attorney General investigations, other official proceedings, privileged publications or
broadcasts

An "official proceeding," for purposes of statute that provides that a communication made in any official
proceeding authorized by law is privileged, includes a complaint to or a resulting investigation by State
Attorney General. Kashian v. Harriman (App. 5 Dist. 2002) 120 Cal.Rptr.2d 576, 98 Cal.App.4th 892. Libel
And Slander  36

131.  —  —  Police investigations, other official proceedings, privileged publications or broadcasts

Despite plaintiff's claim that defendant orchestrated and participated in police investigation of plaintiff in order
to subject plaintiff to a "thunderclap" of adverse publicity and thereby disrupt plaintiff's business relationships,
defendant's communications with authorities which resulted in search of plaintiff's business premises were
privileged under this section. Forro Precision, Inc. v. International Business Machines Corp., C.A.9 (Cal.)1982,
673 F.2d 1045, 215 U.S.P.Q. 299. Libel And Slander  36

132.  —  —  Boards and commissions, other official proceedings, privileged publications or broadcasts

Alleged libelous statements contained in an answer filed in proceedings before the interstate commerce
commission are privileged, under this section, declaring official proceedings authorized by law to be privileged.
Duncan v. Atchison, T. & S.F.R. Co., 1896, 72 F. 808, 19 C.C.A. 202. Libel And Slander  38(3)

School district's interest in making sure that members of the public cannot complain about school district
employees in a forum where comments would be privileged under California statute, so that employees could
not maintain defamation actions, did not outweigh public's interest in being able to freely express themselves to
their elected officials at open sessions of school board meetings on all issues related to the operation of public
schools without fear of being subjected to tort liability, in light of California statutes providing right to speak in
such forum on subject matter of the school board, and providing privilege, and in light of fact that California
Constitution prevents censorship of even defamatory speech. Baca v. Moreno Valley Unified School Dist.,
C.D.Cal.1996, 936 F.Supp. 719. Constitutional Law  1987; Constitutional Law  2168; Schools 
57; Constitutional Law  1625

Even if school board policy prohibiting comments critical of district employees at open sessions at board
meetings was content-neutral or narrowly drawn to achieve some compelling governmental interest, proffered
"alternative" channels of communication were not equivalent to forum from which district sought to exclude
speakers with views critical of district employees, so as to withstand constitutional challenge, since presentation
at closed session would not reach the general public, while speech outside board meeting would not be
protected by California statute providing that publications made in any official proceeding authorized by law
are privileged, so that threat of litigation would have chilling effect on speech. Baca v. Moreno Valley Unified
School Dist., C.D.Cal.1996, 936 F.Supp. 719. Constitutional Law  1987; Schools  57

Newspaper's report that podiatrist was subject of 22 complaints with state Medical Board was privileged under
statutory privilege for fair and true report in public journal of public official proceeding, even if podiatrist was
subject to only six complaints; complaints were linked to 13 malpractice suits against podiatrist, and any
exaggeration in number of Medical Board complaints would not have had significant effect on readers. Carver



v. Bonds (App. 1 Dist. 2005) 37 Cal.Rptr.3d 480, 135 Cal.App.4th 328. Libel And Slander  49

Protected nature of disparaging Internet postings that business owners made concerning publicly-traded
company, and of complaint that they filed with Securities and Exchange Commission (SEC) concerning that
company, precluded company from showing a probability of prevailing on claim that owners conspired to
commit the torts allegedly arising from those postings and that filing, as necessary to survive business owner's
motion to dismiss conspiracy claim as a strategic lawsuit against public participation (SLAPP).
ComputerXpress, Inc. v. Jackson (App. 4 Dist. 2001) 113 Cal.Rptr.2d 625, 93 Cal.App.4th 993. Pleading 
362(3)

Filing by business owners of complaint with Securities and Exchange Commission, concerning alleged
improprieties by publicly-traded company, was absolutely privileged under statute protecting communication to
an official administrative agency designed to prompt action by that agency. ComputerXpress, Inc. v. Jackson
(App. 4 Dist. 2001) 113 Cal.Rptr.2d 625, 93 Cal.App.4th 993. Libel And Slander  136

Estimator's reports, estimates, and hearing testimony in connection with homeowner's complaint to Contractors'
State License Board were protected by a privilege of immunity against tort liability to the contractor in a suit for
fraud and interference with contractual and business relations; the homeowner and her insurer had requested the
reports about problems with hardwood floor, and the estimator gave the estimates for replacement and repair,
disclosed his belief that repair was adequate, and acted without malice. Rodas v. Spiegel (App. 2 Dist. 2001)
104 Cal.Rptr.2d 439, 87 Cal.App.4th 513, as modified. Fraud  36; Torts  241; Torts  242

Cause of action for defamation challenges communications and not "conduct," and thus physician's claim of
defamation emanating from a communication of hospital's reports of his suspension to the medical Board of
California and the National Practitioner's Data Bank as required by law fell squarely within statutory privileges
for reports to such regulatory bodies. Joel v. Valley Surgical Center (App. 1 Dist. 1998) 80 Cal.Rptr.2d 247, 68
Cal.App.4th 360. Libel And Slander  39

Investigative audit of state university research and training center conducted by the State Auditor pursuant to
Reporting of Improper Governmental Activities Act, was an "official proceeding," within meaning of statute
establishing privilege for publications in official proceedings authorized by law. Braun v. Bureau of State
Audits (App. 1 Dist. 1998) 79 Cal.Rptr.2d 791, 67 Cal.App.4th 1382, review denied, certiorari denied 120 S.Ct.
58, 528 U.S. 818, 145 L.Ed.2d 50. Libel And Slander  39

Statements made in furtherance of Reporting of Improper Governmental Activities Act audits are absolutely
privileged under statute establishing privilege for publications in official proceedings authorized by law. Braun
v. Bureau of State Audits (App. 1 Dist. 1998) 79 Cal.Rptr.2d 791, 67 Cal.App.4th 1382, review denied,
certiorari denied 120 S.Ct. 58, 528 U.S. 818, 145 L.Ed.2d 50. Libel And Slander  39

Newspaper articles reporting state auditor's investigation of university medical program, conduct of that
investigation and statements made by various persons affected by or concerned with subject of audit, substance
of background reports and charges leading up to investigation and summary of findings ultimately issued
reported public official proceeding for purposes of statutory news media privilege, although audit itself was
confidential. Braun v. Chronicle Publishing Co.(App. 1 Dist. 1997) 61 Cal.Rptr.2d 58, 52 Cal.App.4th 1036,
review denied. Libel And Slander  49

Investigative audit pursuant to Reporting of Improper Government Activities Act was "official proceeding" for
purposes of statutory news media privilege. Braun v. Chronicle Publishing Co.(App. 1 Dist. 1997) 61
Cal.Rptr.2d 58, 52 Cal.App.4th 1036, review denied. Libel And Slander  49

School district's communications to committee of teacher credentials regarding reason for teacher's resignation
and allegations by four students regarding teacher's misconduct, including student's accusation that teacher had
raped her, were absolutely privileged from defamation action; committee was governmental administrative
body vested with discretion based upon investigation and consideration of evidentiary facts, committee was
entitled to hold hearings and decide issue of probable cause for private admonition or public reproof or denial,



suspension, or revocation of teacher's credential by application of rules of law to ascertained facts and
committee's power affected personal and property rights of teacher. Picton v. Anderson Union High School
Dist.(App. 3 Dist. 1996) 57 Cal.Rptr.2d 829, 50 Cal.App.4th 726. Libel And Slander  36

Property owners' causes of action for slander of title, cloud on title and intentional interference with prospective
economic advantage relating to coastal development permit limitations were barred by privileged publication
doctrine; privilege extended to quasi-judicial proceedings, and hearings of California Coastal Commission were
quasi-judicial. Ojavan Investors, Inc. v. California Coastal Com.(App. 2 Dist. 1994) 32 Cal.Rptr.2d 103, 26
Cal.App.4th 516, modified on denial of rehearing, review denied, certiorari denied 115 S.Ct. 1097, 513 U.S.
1148, 130 L.Ed.2d 1065. Libel And Slander  136; Quieting Title  15; Torts  241

Communications made by attorney for ex-wife to parole agents concerning alleged child abuse by father were
absolutely privileged under statute, which included within its scope communications to official administrative
agencies designed to prompt attention by that agency. Kim v. Walker (App. 2 Dist. 1989) 256 Cal.Rptr. 223,
208 Cal.App.3d 375, review denied. Libel And Slander  36

Written and oral statements and publications made by Director and Assistant Director of Department of Social
Services reasonably related to civil service commission proceedings and investigation involving discharge of
employee were privileged and could not form basis of tort liability. Kemmerer v. County of Fresno (App. 5
Dist. 1988) 246 Cal.Rptr. 609, 200 Cal.App.3d 1426. Counties  88

Hospital administrator's letter to the Board of Medical Quality Assurance reporting imposition of restrictions on
physician's staff privileges was privileged communication, for defamation purposes, though administrator's
belief that Bus. & Prof.C. § 805 imposed mandatory duty upon him to report action was erroneous. Dorn v.
Mendelzon (App. 1 Dist. 1987) 242 Cal.Rptr. 259, 196 Cal.App.3d 933. Libel And Slander  36

Criticisms and opinions stated by county administrator in recommending to county board of supervisors that
public defender be discharged were privileged from public defender's libel claim as part of official proceeding
and also as constitutionally protected criticism or statement of opinion concerning public official. Young v.
Marin County (App. 1 Dist. 1987) 241 Cal.Rptr. 169, 195 Cal.App.3d 863, rehearing denied, review denied.
Constitutional Law  2170; Libel And Slander  37

Communications between university and National Institutes of Health regarding allegedly unethical research
practices by medical school professor were privileged and properly excluded from evidence. Dong v. Board of
Trustees of Leland Stanford Jr. University (App. 6 Dist. 1987) 236 Cal.Rptr. 912, 191 Cal.App.3d 1572, review
denied, certiorari denied 108 S.Ct. 731, 484 U.S. 1019, 98 L.Ed.2d 680. Witnesses  196.4

Because newspaper reports identifying plaintiff by name as being among the 92 persons included in the report
of the attorney general's organized crime control commission were privileged under subd. 5 of this section,
plaintiff could not maintain an action for intentional infliction of emotional distress against the media
defendants. Kilgore v. Younger (1982) 180 Cal.Rptr. 657, 30 Cal.3d 770, 640 P.2d 793. Damages  57.49

Under provision of this section, which renders absolutely privileged a publication made in any legislative or
judicial proceeding or in any other official proceeding authorized by law, communications with city education
board by junior high school parents, which were intended to prompt official action on part of board with respect
to boys' vice-principal's conduct as an administrator and concerning which such vice-principal partially based
his defamation action against such parents, were absolutely privileged. Brody v. Montalbano (App. 2 Dist.
1978) 151 Cal.Rptr. 206, 87 Cal.App.3d 725, certiorari denied 100 S.Ct. 87, 444 U.S. 844, 62 L.Ed.2d 57. Libel
And Slander  36

Procedures for the discipline, suspension, or removal from office of police officers of the city of Los Angeles
are specified in the city charter and administrative code and are thus "official proceeding authorized by law" for
purposes of this section. Imig v. Ferrar (App. 2 Dist. 1977) 138 Cal.Rptr. 540, 70 Cal.App.3d 48. Libel And
Slander  39

Fact that original publication which caused investigation into conduct of police officer to be initiated was a



letter sent to the police department which was preliminary to police department's investigation and which was
not under oath did not preclude application of the absolute privilege afforded to comments made pursuant to
authorized proceedings. Imig v. Ferrar (App. 2 Dist. 1977) 138 Cal.Rptr. 540, 70 Cal.App.3d 48. Libel And
Slander  39

School board meeting held pursuant to statutory regulation may be duly classified as "official proceedings
authorized by law" within this section affording absolute privilege for allegedly defamatory statements. Frisk v.
Merrihew (App. 1 Dist. 1974) 116 Cal.Rptr. 781, 42 Cal.App.3d 319. Libel And Slander  39

For purposes of this section, a communication to an official administrative agency, which communication is
designed to prompt action by that agency, is as much a part of the "official proceeding" as a communication
made after the proceedings have commenced. King v. Borges (App. 2 Dist. 1972) 104 Cal.Rptr. 414, 28
Cal.App.3d 27.

133.  —  —  City council, other official proceedings, privileged publications or broadcasts

Allegations in complaint that defendants' statements on wiretapping were made to encourage their neighbors to
sign defendants' petition seeking height variance and to attempt to influence outcome of city council vote on
variance alleged relation and connection between alleged slander and privileged judicial or legislative
proceeding; thus, defendants' remarks had benefit of absolute privilege for publication or broadcast made in any
legislative, judicial, or other official proceeding. Cayley v. Nunn (App. 2 Dist. 1987) 235 Cal.Rptr. 385, 190
Cal.App.3d 300. Libel And Slander  37

134.  —  —  Private organizations, other official proceedings, privileged publications or broadcasts

Hearing before judicial commission of private medical society was not an "official proceeding authorized by
law," within provision of this section providing that privileged communication is one made in legislative or
judicial proceeding or in any other official proceeding authorized by law; thus doctor was entitled to maintain
action against witnesses who appeared at hearing and presented derogatory information as to doctor's methods
of medical practice, on ground that defendants' testimony was negligently given and was motivated by malice.
Hackethal v. Weissbein (1979) 154 Cal.Rptr. 423, 24 Cal.3d 55, 592 P.2d 1175. Libel And Slander  36;
Libel And Slander  51(2)

135.  —  —  Regulatory complaints, other official proceedings, privileged publications or broadcasts

That regulatory complaints are confidential and not open to the public does not prevent a report of them from
being privileged under statutory privilege for fair and true report in public journal of public official proceeding.
Carver v. Bonds (App. 1 Dist. 2005) 37 Cal.Rptr.3d 480, 135 Cal.App.4th 328. Libel And Slander  39

Since complaints to regulatory agencies are considered to be part of an "official proceeding" under the
anti-SLAPP statute (strategic lawsuit against public participation), a report of such complaints is a "report of an
official proceeding" under statutory privilege for fair and true report in public journal of public official
proceeding. Carver v. Bonds (App. 1 Dist. 2005) 37 Cal.Rptr.3d 480, 135 Cal.App.4th 328. Libel And Slander

 39

136.  —  —  Preliminary conversations, other official proceedings, privileged publications or broadcasts

Privilege conferred upon an otherwise defamatory publication made in an official proceeding authorized by law
embraces preliminary conversations attendant upon such proceeding so long as they are in some way related to
or connected to pending or contemplated action. Tiedemann v. Superior Court In and For Alameda County
(App. 1 Dist. 1978) 148 Cal.Rptr. 242, 83 Cal.App.3d 918. Libel And Slander  39

137.  —  —  Letters and reports, other official proceedings, privileged publications or broadcasts

An allegedly defamatory letter written by outside counsel for insurer in conservatorship to the insurance
commissioner's office, characterizing the allegations in former employee's class action and the activities of his
counsel, who offered to accept $1 million in settlement of the class action, as a prima facie case of attempted



extortion, satisfied the requirements of the official proceeding privilege; the letter was written to the
investigatory body by the party being investigated in an apparent attempt to further that party's interests in the
investigation. Garamendi v. Golden Eagle Ins. Co.(App. 1 Dist. 2005) 27 Cal.Rptr.3d 239, 128 Cal.App.4th
452, review denied. Libel And Slander  36

Report to the National Practitioner Data Bank of suspension of physician's hospital privileges, as required by
law, was absolutely privileged under the Civil Code section on privileged publication where there was no
contention that physician was not actually suspended, but only that the suspension was not effected in a good
faith belief that physician engaged in an unauthorized medical procedure warranting the action taken; even the
report was improperly motivated, the communication was still entitled to absolute immunity. Joel v. Valley
Surgical Center (App. 1 Dist. 1998) 80 Cal.Rptr.2d 247, 68 Cal.App.4th 360. Libel And Slander  39

Letter from company employee to vice-president of human resources, in which employee formally complained
that her supervisor had sexually harassed her, was conditionally privileged for purposes of supervisor's
defamation action, i.e., letter was not admissible absent a showing of malice. Cruey v. Gannett Co.(App. 1 Dist.
1998) 76 Cal.Rptr.2d 670, 64 Cal.App.4th 356. Libel And Slander  45(2)

138.  —  —  Marshalling evidence, other official proceedings, privileged publications or broadcasts

Under provision of this section, which renders absolutely privileged a publication made in any legislative or
judicial proceeding or in any other official proceeding authorized by law, allegedly defamatory discussion by
junior high school boys' parents of their complaints against boys' vice-principal with parents of injured student
and with mother of fourth boy arrested because of incident, were absolutely privileged, since complaining
parents had right to marshal their evidence for presentation at hearing before city education board concerning
their complaint. Brody v. Montalbano (App. 2 Dist. 1978) 151 Cal.Rptr. 206, 87 Cal.App.3d 725, certiorari
denied 100 S.Ct. 87, 444 U.S. 844, 62 L.Ed.2d 57. Libel And Slander  36

139.  —  —  Executive functions, other official proceedings, privileged publications or broadcasts

Evidence that school district superintendent later regretted his decision to replace high school principal,
believing it to have been based on "false evidence," did not preclude application of statutory executive officer
privilege to superintendent's statements to newspaper concerning principal's handling of student violence on
campus, leadership abilities, and retirement plans. Morrow v. Los Angeles Unified School Dist.(App. 2 Dist.
2007) 57 Cal.Rptr.3d 885, 149 Cal.App.4th 1424. Libel And Slander  39

The statutory executive officer privilege broadly encompasses all discretionary acts essential to the proper
exercise of an executive function decision. Morrow v. Los Angeles Unified School Dist.(App. 2 Dist. 2007) 57
Cal.Rptr.3d 885, 149 Cal.App.4th 1424. Libel And Slander  39

The statutory executive officer privilege extends to lower ranking officials. Morrow v. Los Angeles Unified
School Dist.(App. 2 Dist. 2007) 57 Cal.Rptr.3d 885, 149 Cal.App.4th 1424. Libel And Slander  39

Statements by school district superintendent and local superintendent to newspaper concerning high school
principal's handling of student violence on campus, leadership abilities, and retirement plans were privileged
from principal's defamation suit by statutory executive officer privilege; statements were not ministerial or
unrelated to legitimate policy-making function. Morrow v. Los Angeles Unified School Dist.(App. 2 Dist.
2007) 57 Cal.Rptr.3d 885, 149 Cal.App.4th 1424. Libel And Slander  39

Statutory executive officer privilege applicable to statements made in proper discharge of official duty may
extend to county official or executive employee entrusted with vital public function. Copp v. Paxton (App. 1
Dist. 1996) 52 Cal.Rptr.2d 831, 45 Cal.App.4th 829, rehearing denied, review denied. Libel And Slander 
36

Statutory executive officer privilege applicable to statements made in proper discharge of official duty does not
apply to all acts of qualifying executive officer, but applies only to actions undertaken while exercising
executive function. Copp v. Paxton (App. 1 Dist. 1996) 52 Cal.Rptr.2d 831, 45 Cal.App.4th 829, rehearing



denied, review denied. Libel And Slander  36

Initial publication by county emergency services coordinator of staff memorandum which contained allegedly
defamatory statement concerning individual who held himself out as earthquake safety expert and who had
made public statements that children in schools should not get under their desks in case of earthquake was
absolutely privileged under statutory executive officer privilege and could not provide basis of defamation
action; coordinator's duty to promote public education on earthquake safety embraced giving guidelines to his
staff on how to respond to advocates of novel earthquake survival strategies. Copp v. Paxton (App. 1 Dist.
1996) 52 Cal.Rptr.2d 831, 45 Cal.App.4th 829, rehearing denied, review denied. Libel And Slander  36

Republication by staff memorandum prepared by county emergency services coordinator which contained
allegedly defamatory statement concerning individual who held himself out as earthquake safety expert and
who had made public statements that children in schools should not get under their desks in case of earthquake
was not protected by statutory executive officer privilege and could potentially provide basis for defamation
action, even though initial publication to staff was absolutely privileged; while part of coordinator's job may
have been to answer public inquiries, such responses did not pertain to exercise of executive function, but were
rather routine, ministerial task which fell outside scope of privilege. Copp v. Paxton (App. 1 Dist. 1996) 52
Cal.Rptr.2d 831, 45 Cal.App.4th 829, rehearing denied, review denied. Libel And Slander  50.5

Absolute privilege accorded publication of broadcast in the proper discharge of an official duty is extended only
to high-ranking federal and state officials such as President of the United States, governors of states and
territories, members of President's Cabinet, heads of federal agencies, and comparable state officers, and a
school superintendent or secretary of school board is outside this section. Frisk v. Merrihew (App. 1 Dist. 1974)
116 Cal.Rptr. 781, 42 Cal.App.3d 319. Libel And Slander  39

The President of the United States, governor of any state or territory, cabinet officers of United States and
corresponding officers of any state or territory are absolutely privileged to publish false and defamatory matter
of another in exercise of an executive function if matter has some relation to executive proceeding in which the
officer is acting. Saroyan v. Burkett (1962) 21 Cal.Rptr. 557, 57 Cal.2d 706, 371 P.2d 293. Libel And Slander
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140.  —  —  Pleadings, other official proceedings, privileged publications or broadcasts

Complaint by employee of publishing company to Equal Employment Opportunity Commission (EEOC)
alleging that supervisor had sexually harassed her was absolutely privileged as a statement made in a
proceeding authorized by law, and therefore that complaint could not be used to establish liability in
supervisor's defamation action, even if it was made maliciously. Cruey v. Gannett Co.(App. 1 Dist. 1998) 76
Cal.Rptr.2d 670, 64 Cal.App.4th 356. Libel And Slander  36; Libel And Slander  51(2)

Letters or communications designed to prompt action by official administrative agency are as much a part of
official proceeding absolute privilege from defamation as communication made after proceeding has begun.
Picton v. Anderson Union High School Dist.(App. 3 Dist. 1996) 57 Cal.Rptr.2d 829, 50 Cal.App.4th 726. Libel
And Slander  36

Complaint in which police officer alleged that manager of store had filed formal charges against the police
officer pertaining to profanity, brutality, and conduct unbecoming an officer which had caused the police officer
to be subjected to a police department official investigation did not state cause of action for slander as it showed
on its face that the alleged publications of the store manager were absolutely privileged as they were made as
part of an "official proceeding authorized by law." Imig v. Ferrar (App. 2 Dist. 1977) 138 Cal.Rptr. 540, 70
Cal.App.3d 48. Libel And Slander  80

141. Communications between interested parties, privileged publications or broadcasts — In general

Under California law, the common interest privilege may protect a defamatory publication if, absent malice, the
communicator and the recipient have a common interest and the communication is of a kind reasonably
calculated to protect or further that interest. Family Home and Finance Center, Inc. v. Federal Home Loan



Mortg. Corp., C.A.9 (Cal.)2008, 525 F.3d 822. Libel And Slander  45(1)

Statements made by employee of client, that company which provided clients with consulting and staffing
services was having financial difficulties and no longer could provide services to client, provided recipients
with understanding of why they had been assigned difficult task of replacing company's services on short
notice, as required for application of common interest privilege on company's claim of defamation under
California law. SDV/ACCI, Inc. v. AT & T Corp., C.A.9 (Cal.)2008, 522 F.3d 955. Libel And Slander 
45(2)

California's common interest privilege immunizes a person's statement to others on matters of common interest
from liability in tort, provided that the person did not act with malice. Coastal Abstract Service, Inc. v. First
American Title Ins. Co., C.A.9 (Cal.)1999, 173 F.3d 725, 50 U.S.P.Q.2d 1118. Libel And Slander  45(1)

Letters written by author's attorney to publisher and author of article which allegedly infringed his client's
copyright, which letters stated that article infringed copyright, and which demanded retraction,
acknowledgment of client's authorship and further recompense, were absolutely privileged under this section.
Hagendorf v. Brown, C.A.9 (Cal.)1983, 699 F.2d 478, 222 U.S.P.Q. 795, amended 707 F.2d 1018. Libel And
Slander  38(5)

Under California law, if an allegedly defamatory publication is made for the purpose of protecting an interest in
question, the fact that the publication is inspired in part by resentment or indignation at the supposed
misconduct of the person defamed does not constitute an abuse of the common interest privilege, which only
applies to publication made without malice. G&C Auto Body Inc v. Geico General Ins. Co., N.D.Cal.2008, 552
F.Supp.2d 1015. Libel And Slander  51(4)

Under California law, "common interest privilege" is qualified privilege that applies to publication made
without malice, if communicator and recipient have common interest and communication is of kind reasonably
calculated to protect or further that interest. Family Home & Finance Center, Inc. v. Federal Home Loan Mortg.
Corp., C.D.Cal.2006, 461 F.Supp.2d 1188, affirmed 525 F.3d 822. Libel And Slander  45(1)

Under California law, common interest privilege applies to defendant acting to protect pecuniary or proprietary
interest and between parties in contractual, business, or similar relationship. Family Home & Finance Center,
Inc. v. Federal Home Loan Mortg. Corp., C.D.Cal.2006, 461 F.Supp.2d 1188, affirmed 525 F.3d 822. Libel And
Slander  45(1); Libel And Slander  45(2)

Keeping workplace free of harassing conduct and avoiding liability for sexual harassment are proper purposes
that do not vitiate statutory qualified privilege for communications made without malice in common interest of
speaker and listener. Vackar v. Package Machinery Co., N.D.Cal.1993, 841 F.Supp. 310. Libel And Slander

 45(2)

Ill will on part of source does not vitiate privilege for common interest communication claimed by republisher
who acts to further proper purpose. Vackar v. Package Machinery Co., N.D.Cal.1993, 841 F.Supp. 310. Libel
And Slander  51(4)

Qualified privilege for common interest communications precluded trainer's recovery for negligent
investigation against customer that told trainer's employer that trainer had engaged in wrongful conduct based
on complaints by customer's employees, where negligent investigation claim was based on same factual
allegations as trainer's defamation claim against customer. Vackar v. Package Machinery Co., N.D.Cal.1993,
841 F.Supp. 310. Libel And Slander  45(2)

Life insurance company's action in causing to be recorded, by agency subscribed to by other life insurance
companies, false information concerning insured's health was a qualifiedly privileged publication which would
not give rise to action for libel unless published with malice. Mayer v. Northern Life Ins. Co., N.D.Cal.1953,
119 F.Supp. 536. Libel And Slander  45(2)

A landlord's eviction notice and filing of lawsuit to recover possession of a rental unit are "communicative



conduct" protected by the litigation privilege. Action Apartment Ass'n, Inc. v. City of Santa Monica (2007) 63
Cal.Rptr.3d 398, 41 Cal.4th 1232, 163 P.3d 89, on remand 2007 WL 3245442, unpublished. Landlord And
Tenant  278; Torts  122

Statements at conference by author of scholastic article critical of theory of recovery of long-repressed memory
of childhood abuse, that subject of article supporting theory engaged in destructive behavior and that subject
was in the Navy, were protected by common-interest privilege from subject's defamation action, even if
construed as stating subject was unfit for military; even though author harbored strongly held views on
repressed memory issue, she did not identify subject by name, nor did she act with reckless disregard for truth.
Taus v. Loftus (2007) 54 Cal.Rptr.3d 775, 40 Cal.4th 683, 151 P.3d 1185. Libel And Slander  45(1)

The common interest privilege does not arise if the communication is made with malice, i.e., with a state of
mind arising from hatred or ill-will, evidencing a willingness to vex, annoy, or injure the person. Terry v. Davis
Community Church (App. 3 Dist. 2005) 33 Cal.Rptr.3d 145, 131 Cal.App.4th 1534. Libel And Slander 
51(4)

While on its face the litigation privilege applies to actions for defamation, it has long been interpreted to bar
other causes of action based upon the defamatory nature of a communication which is itself privileged under the
defamation laws, including claims for interference with prospective business advantage. Fontani v. Wells Fargo
Investments, LLC (App. 1 Dist. 2005) 28 Cal.Rptr.3d 833, 129 Cal.App.4th 719. Torts  122; Torts 
220

Statutory privilege for communications to interested persons is qualified in that it applies only if
communication was without malice. Begier v. Strom (App. 1 Dist. 1996) 54 Cal.Rptr.2d 158, 46 Cal.App.4th
877. Torts  121

Although statute conferring privilege upon publication made in legislative, judicial, or other official proceeding
or made to interested persons is most commonly asserted in actions for defamation, it applies to virtually all
other causes of action, except malicious prosecution, based upon publication of assertedly offensive material.
Begier v. Strom (App. 1 Dist. 1996) 54 Cal.Rptr.2d 158, 46 Cal.App.4th 877. Malicious Prosecution  40;
Torts  122

Wife whose family membership in country club was terminated upon her divorce did not have cause of action
against country club for invasion of privacy, on theory that article published in club's membership newsletter
had effect of casting her in false light in public eye; general public disclosure was absent and newsletter's
anonymously worded statement could not reasonably be construed as being offensive and objectionable;
moreover, written communication to interested club members might be viewed as privileged. Warfield v.
Peninsula Golf & Country Club (App. 1 Dist. 1989) 262 Cal.Rptr. 890, 214 Cal.App.3d 646, rehearing denied
and modified, review denied. Torts  354; Torts  355

Seller's statement to buyer's indemnity insurer concerning buyer's default was qualifiedly privileged prima
facie, as matter of law, and trial court in action against seller for slander erred in submitting factual issue as to
qualified privilege. Gantry Const. Co., Inc. v. American Pipe & Const. Co.(App. 2 Dist. 1975) 122 Cal.Rptr.
834, 49 Cal.App.3d 186. Libel And Slander  45(2); Libel And Slander  124(6)

Physician's letter addressed to patient and truthfully conveying to patient information given physician by
reputable laboratory that patient was suffering from venereal disease, which information physician believed to
be true was privileged as to patient. Shoemaker v. Friedberg (App. 4 Dist. 1947) 80 Cal.App.2d 911, 183 P.2d
318. Libel And Slander  45(1)

Where physician's statements regarding fact that patient was suffering from venereal disease were qualifiedly
privileged as far as patient, her mother and landlady were concerned and were overheard by neighbor who was
merely a casual bystander for whose presence physician was not responsible, patient could not recover damages
for slander without proof of actual or express malice on part of physician. Shoemaker v. Friedberg (App. 4 Dist.
1947) 80 Cal.App.2d 911, 183 P.2d 318. Libel And Slander  45(1)



In action against physician for slander for publishing a statement to effect that plaintiff was suffering from a
venereal disease, evidence that plaintiff was living with her mother and landlady in family relationship
warranted inference that the landlady and mother were persons interested in her as to afford reasonable grounds
for supposing that motive for communication made by physician was innocent but communication was
qualifiedly privileged as to them and not actionable in absence of proof of express malice. Shoemaker v.
Friedberg (App. 4 Dist. 1947) 80 Cal.App.2d 911, 183 P.2d 318. Libel And Slander  112(2)

Complaint alleging defendant wrote letter to secretary of war charging chief clerk in district engineer's office
with inefficiency showed only qualified privilege. Layne v. Kirby (1930) 208 Cal. 694, 284 P. 441. Libel And
Slander  45(1)

Under subd. 3 of this section, a letter to plaintiff's friends written by defendant, the mother of one who was then
engaged to marry plaintiff, imputing to her a want of chastity, etc., was not privileged, where it was not in
response to any question by plaintiff's friends, who had introduced her to defendant's son. Peterson v.
Rasmussen (App. 3 Dist. 1920) 47 Cal.App. 694, 191 P. 30.

A libelous newspaper article is not privileged within subd. 3 of this section, merely because about a person
active in promoting his own political views. Newby v. Times-Mirror Co.(1916) 173 Cal. 387, 160 P. 233. Libel
And Slander  48(1)

Where a letter written by defendant to a railroad charging plaintiff conductor with coarse deportment to
passengers while under the influence of liquor was substantially true, and made without malice and in the
honest belief that it was true, defendant's letter was privileged, and he was not liable for libel. Adams v.
Cameron (App. 1915) 27 Cal.App. 625, 150 P. 1005, rehearing denied 27 Cal.App. 625, 151 P. 286. Libel And
Slander  44(3)

Where defendant understood the injurious effect and intent of the article and did not attempt to discover its
truth, but subsequently republished it, asserting it to be true, he was not justified, under subd. 3 of this section.
Schomberg v. Walker (1901) 132 Cal. 224, 64 P. 290. Libel And Slander  51(4)

Where, in an action for slander, it appeared that the defamatory words were spoken voluntarily, in a spiteful and
malicious manner, to one W., who repeatedly told defendant that he did not want to hear them and the parties
had met for the purpose of compromising their troubles, upon plaintiff's request, at W.'s house and W. was not
retained by either party as counsel or attorney the statements did not constitute privileged communications.
Preston v. Frey (1891) 91 Cal. 107, 27 P. 533. Libel And Slander  34

142.  —  —  Administrative agencies, communications between interested parties, privileged publications
or broadcasts

A communication to an official agency which is designed to prompt action is considered a part of an official
proceeding for purposes of statutory privilege for publications made in an official proceeding authorized by
law. Shaddox v. Bertani (App. 1 Dist. 2003) 2 Cal.Rptr.3d 808, 110 Cal.App.4th 1406, rehearing denied. Torts

 122

Consumer reporting agency's rental history report on tenant's unlawful detainers was not absolutely privileged
as a statement made in legislative, judicial, and certain other proceedings; agency did not publish or broadcast
report in any lawful proceeding, and both California Consumer Credit Reporting Agencies Act (CCRAA) and
the federal Fair Credit Reporting Act (FCRA) barred misleading and incomplete statements without regard to
the litigation privilege. Schoendorf v. U.D. Registry, Inc.(App. 2 Dist. 2002) 118 Cal.Rptr.2d 313, 97
Cal.App.4th 227, modified on denial of rehearing, review denied. Credit Reporting Agencies  1; Credit
Reporting Agencies  3

A communication to an official agency which is designed to prompt action is considered a part of an official
proceeding for purposes of statutory privilege attaching to publications made in any judicial or legislative
proceeding or in any other official proceeding authorized by law. Walker v. Kiousis (App. 4 Dist. 2001) 114



Cal.Rptr.2d 69, 93 Cal.App.4th 1432. Libel And Slander  36; Torts  122

143.  —  —  Persons interested, communications between interested parties, privileged publications or
broadcasts

Letter from former attorney of client to newly-chosen attorney stating former attorney's impressions obtained
over lengthy attorney-client relationship was not shown to be malicious and was privileged communication
within this section inasmuch as both attorneys had common professional interest in client's legal and financial
affairs. Moore v. Greene, C.A.9 (Cal.)1970, 431 F.2d 584. Libel And Slander  45(2)

Customers of corporation's truck driver to whom representatives of corporation made alleged slanderous
remarks concerning driver who had been discharged were not "interested parties," and hence the remarks were
not "privileged" under subd. 3 of this section. Swift & Co. v. Gray, 1939, 101 F.2d 976. Libel And Slander 
45(1)

Mere idle curiosity on part of one to whom slanderous words are spoken does not make such party an
"interested party" within subd. 3 of this section, defining a privileged publication, under which the publication
to be privileged must be made to an "interested party." Swift & Co. v. Gray, 1939, 101 F.2d 976. Libel And
Slander  45(1)

"Qualified privilege" to make slanderous remarks relates to communications upon subject matter in which the
author has an interest or in reference to which he has a duty, made to a person having a corresponding interest
or duty, and made in good faith without actual malice, and with reasonable or probable ground for believing it
to be true. Swift & Co. v. Gray, 1939, 101 F.2d 976. Libel And Slander  41

In action for slander and intentional infliction of emotional distress in which underlying facts for
common-interest privilege were present on slander claim, error from instruction which shifted burden of proof
on malice issue to defendants prejudicially affected intentional infliction of emotional distress verdict as well.
Lundquist v. Reusser (App. 2 Dist. 1992) 14 Cal.Rptr.2d 241, 11 Cal.App.4th 667, 16 Cal.App.4th 1233, 21
Cal.App.4th 1260, review granted and opinion superseded 17 Cal.Rptr.2d 593, 847 P.2d 559, reversed 31
Cal.Rptr.2d 776, 7 Cal.4th 1193, 875 P.2d 1279.

Insurer's opposition to purchaser's lawsuit seeking declaration of coverage under fire policy was covered by
absolute litigation privilege and, thus, that conduct could not serve as last overt act for purposes of determining
whether purchaser filed timely civil conspiracy action against insurer and its claims manager. Thompson v.
California Fair Plan Assn.(App. 2 Dist. 1990) 270 Cal.Rptr. 590, 221 Cal.App.3d 760, review denied.
Limitation Of Actions  55(1)

Conduct of former members of law partnership in approaching major partnership client and stating that only
they were competent to handle the client's case and that the other members of the partnership would be unable
to effectively continue the representation if the partnership were dissolved was not protected by absolute
privilege under this section, particularly to extent that such conduct occurred after dissolution of partnership but
prior to hiring of former members by client, during which time former members were not performing functions
of attorneys. Rosenfeld, Meyer & Susman v. Cohen (App. 2 Dist. 1983) 194 Cal.Rptr. 180, 146 Cal.App.3d
200. Libel And Slander  38(5)

Letter of university physical education professor which was sent to numerous professional athletic
organizations and to several sports magazines and which was critical of questionnaire developed by plaintiff
and administered to coaches and athletes purporting to identify certain personality traits predictive of athletic
success was a privileged communication to interested persons. Institute of Athletic Motivation v. University of
Illinois (App. 1 Dist. 1980) 170 Cal.Rptr. 411, 114 Cal.App.3d 1. Libel And Slander  45(1)

Qualified privilege of allegedly defamatory statement when made to person interested therein by one who is
also interested or who stands in such relation to him as to afford ground to suppose innocent motive or who is
requested by person interested to give information extends to mercantile agencies. Roemer v. Retail Credit



Co.(App. 1 Dist. 1970) 83 Cal.Rptr. 540, 3 Cal.App.3d 368. Libel And Slander  44(4)

Evidence would not support inference that persons to whom defendants published defamatory statements
concerning plaintiff were "persons interested in the communications" within meaning of this section rendering
certain publications privileged. Peoples v. Tautfest (App. 2 Dist. 1969) 79 Cal.Rptr. 478, 274 Cal.App.2d 630.
Libel And Slander  112(1)

A citizen is "person interested therein" within provision of this section conferring qualified or conditional
privilege upon a communication made without malice to person interested therein, by one who is also
interested, on an occasion which would ordinarily afford reasonable grounds for supposing that it was made
from innocent motives. Kramer v. Ferguson (App. 1 Dist. 1964) 41 Cal.Rptr. 61, 230 Cal.App.2d 237. Libel
And Slander  45(1)

Statutory defense of qualified or conditional privilege for communications made without malice to a person
interested in matter by another person also interested does not depend at all on the truth of the defamatory
charge. Kramer v. Ferguson (App. 1 Dist. 1964) 41 Cal.Rptr. 61, 230 Cal.App.2d 237. Libel And Slander 
50.5

Provision of this section creating privilege for communications without malice to persons interested therein by
one who is also interested is a qualified privilege only which does not cover publication made with malice in
fact. Farr v. Bramblett (App. 1955) 132 Cal.App.2d 36, 281 P.2d 372. Libel And Slander  51(4)

144.  —  —  Agents, communications between interested parties, privileged publications or broadcasts

Where plaintiff had resigned and his resignation had been accepted, and his employment terminated, several
days before the writing of the letter which purported to discharge him, a communication to defendant's agent,
reciting that plaintiff had been discharged for cause, that defendant would not again give him a position under
any circumstances, and that he was "a dirty dog and a traitor," known by the writer to be false, and intended to
prevent plaintiff's success in his endeavor to go into business for himself, was not privileged. National Cash
Register Co. v. Salling, 1909, 173 F. 22, 97 C.C.A. 334. Libel And Slander  45(2)

The rule that communications by one having an interest to one having an equal interest are privileged, if made
in good faith and without malice, does not protect against a communication unnecessarily defamatory. National
Cash Register Co. v. Salling, 1909, 173 F. 22, 97 C.C.A. 334. Libel And Slander  50.5

Even assuming that various privileges applied to separate acts of insurers' alleged agents, defendant insurers, in
action against them by insured, could not benefit from such privileges because alleged scheme of insurers to
avoid liability on the policies, in breach of an implied duty of good faith and fair dealing, transcended
individual acts of their agents. Gruenberg v. Aetna Ins. Co.(1973) 108 Cal.Rptr. 480, 9 Cal.3d 566, 510 P.2d
1032. Insurance  3360

145.  —  —  Attorneys and state bar, communications between interested parties, privileged publications
or broadcasts

California's litigation privilege does not insulate an attorney from disciplinary proceedings based on his in-court
actions. Canatella v. Stovitz, N.D.Cal.2005, 365 F.Supp.2d 1064. Attorney And Client  46

Under California law, complaint to state bar, quasi-judicial body, is absolutely privileged. In re Moore,
Bkrtcy.N.D.Cal.1995, 186 B.R. 962. Libel And Slander  38(2)

Under California law, attorneys were barred, as matter of law, from bringing action against Chapter 7 debtor,
attorneys' former accountant, for wrongful prosecution of administrative proceedings based upon debtor's filing
of complaint with state bar against attorneys. In re Moore, Bkrtcy.N.D.Cal.1995, 186 B.R. 962. Malicious
Prosecution  12

Absolute privilege for communications made in judicial or other official proceedings extended to attorneys'
complaints to and communications with State Bar, in initiating and pursuing disciplinary proceedings, as well



as to Bar's response to such communications, and barred disbarred attorney's claims against both groups for
infliction of emotional distress. Rosenthal v. Vogt (App. 2 Dist. 1991) 280 Cal.Rptr. 1, 229 Cal.App.3d 69.
Damages  57.49

Disbarred attorney's actions against State Bar and its employees for negligence and intentional infliction of
emotional distress, through alleged plan to deprive attorney of his license without due process, were barred by
absolute privilege for communications made in judicial or other official proceedings. Rosenthal v. Vogt (App. 2
Dist. 1991) 280 Cal.Rptr. 1, 229 Cal.App.3d 69. Damages  57.49; Negligence  500

Absolute privilege under Civ.C. § 47 conferred upon an otherwise defamatory publication made in official
proceeding authorized by law attached to actions of State Bar and its officers in communicating directly with
complainants as part of a preliminary investigation of complaints of attorney's clients and in advising the
complainants not to pay fee still owing to attorney, even if the acts had been done maliciously, thus barring
attorney's action against State Bar and its officers for violation of mandatory duty of confidentiality, abuse of
process, interference with existing contractual relations, interference with prospective economic advantage,
intentional infliction of emotional distress and negligence. Lebbos v. State Bar of California (App. 1 Dist. 1985)
211 Cal.Rptr. 847, 165 Cal.App.3d 656, review denied. Attorney And Client  31; Damages  57.49;
Process  168; Torts  246

Communication made by attorney to state bar complaining of another attorney's conduct in demanding refund
of fee deposit paid by client who had discharged first attorney and retained second attorney was absolutely
privileged and could not form basis for second attorney's defamation action. Chen v. Fleming (App. 2 Dist.
1983) 194 Cal.Rptr. 913, 147 Cal.App.3d 36. Libel And Slander  36

Informal complaints received by bar association empowered to initiate disciplinary procedures are as privileged
as statements made during course of formal disciplinary proceedings. Katz v. Rosen (App. 1 Dist. 1975) 121
Cal.Rptr. 853, 48 Cal.App.3d 1032. Libel And Slander  38(2)

Privilege afforded publications in judicial or official proceeding is absolute and unaffected by presence of
malice. Katz v. Rosen (App. 1 Dist. 1975) 121 Cal.Rptr. 853, 48 Cal.App.3d 1032. Libel And Slander 
51(2)

Where interrogatory disclosed and published fact that a complaint had been made by 10 attorneys to state bar
calling for disciplinary proceedings against defendant, who then filed cross complaint for abuse of process,
publication had no logical relation or connection with action for emotional distress, and hence was not
privileged. Younger v. Solomon (App. 5 Dist. 1974) 113 Cal.Rptr. 113, 38 Cal.App.3d 289. Process  169

146.  —  —  Clubs, communications between interested parties, privileged publications or broadcasts

Under California law, publication of statement in club's newsletter declining to accept applicants as members
was privileged, absent evidence that motive for publication was malicious. Pezzuti v. Booras, C.A.9 (Cal.)2006,
200 Fed.Appx. 683, 2006 WL 2521555, Unreported. Libel And Slander  45(1)

147.  —  —  Church members, communications between interested parties, privileged publications or
broadcasts

Ordinarily, the common interest of the members of a church in church matters is sufficient to give rise to a
qualified privilege to communications between members on subjects relating to the church's interest. Terry v.
Davis Community Church (App. 3 Dist. 2005) 33 Cal.Rptr.3d 145, 131 Cal.App.4th 1534. Libel And Slander

 45(3)

Contents of report and discussion at church meeting, where church leaders publicized investigation of allegation
that church youth group leaders had engaged in inappropriate relationship with one youth group member, were
privileged, despite fact that not all parents at meeting were church members, where participants in meeting,
although disturbed and angry, did not exhibit malice. Terry v. Davis Community Church (App. 3 Dist. 2005) 33



Cal.Rptr.3d 145, 131 Cal.App.4th 1534. Libel And Slander  45(3)

Ordinarily the common interest of members of a church in church matters is sufficient to give rise to a qualified
privilege as to communications between members of subjects relating to the church's interest. Brewer v. Second
Baptist Church of Los Angeles (1948) 32 Cal.2d 791, 197 P.2d 713. Libel And Slander  45(3)

148.  —  —  Corporations, communications between interested parties, privileged publications or
broadcasts

Conditional privilege afforded communications made without malice to interested person did not protect
disparaging statements made by competitor of corporation, which was engaged in business of maintaining
industrial water systems, to corporation's customers, and thus corporation's defamation claim against competitor
was not barred as matter of law, where competitor presented no evidence of a relationship with corporation's
customers or their request for information, and, because parties were business competitors, it was not
reasonable to assume that motive of communication was innocent. Mann v. Quality Old Time Service,
Inc.(App. 4 Dist. 2004) 15 Cal.Rptr.3d 215, 120 Cal.App.4th 90, on remand 2005 WL 4927043. Libel And
Slander  45(1)

An employer is privileged, in pursuing its own economic interests and that of its employees, to ascertain
whether an employee has breached his responsibilities of employment and, if so, to communicate, in good faith,
that fact to others within its employ so that appropriate action may be taken against the employee, so that
danger of such breaches occurring in the future may be minimized, and so that present employees might not
develop misconceptions that affect their employment with respect to certain conduct that was undertaken in the
past. Deaile v. General Tel. Co. of California (App. 2 Dist. 1974) 115 Cal.Rptr. 582, 40 Cal.App.3d 841. Libel
And Slander  44(3)

Affidavits of defendant corporate officer showing existence of qualified privilege with respect to letter to
investor concerning activities of plaintiff with regard to corporate records and the plaintiff's federal conviction
for conspiracy in connection with preparation and filing of false and fraudulent registration statements with
S.E.C. established that no triable issue of fact existed respecting libel action entitling individual and corporate
defendants to summary judgment. Swaffield v. Universal Ecsco Corp.(App. 2 Dist. 1969) 76 Cal.Rptr. 680, 271
Cal.App.2d 147. Judgment  185.3(21)

Statement by director of nonprofit membership corporation, in proceeding to determine whether membership of
another corporation which director represented should be terminated, that manager and president of corporation
were thieves, was within provision of this section granting qualified privilege to communications spoken by one
interested to one interested, but statement was not privileged where it was made with malice. McMann v.
Wadler (App. 3 Dist. 1961) 11 Cal.Rptr. 37, 189 Cal.App.2d 124. Libel And Slander  45(1); Libel And
Slander  51(4)

Letter from charitable corporation, engaged in helping mental patients in mental hospitals, to superintendent of
mental hospital, which had released certain patient, inquiring as to why hospital released such patients, was a
letter between interested parties, and, as such, was privileged. Campbell v. Jewish Committee for Personal
Service (App. 1 Dist. 1954) 125 Cal.App.2d 771, 271 P.2d 185. Libel And Slander  45(1)

149.  —  —  Brokerages, communications between interested parties, privileged publications or
broadcasts

Mortgage brokerage failed to establish that Federal Home Loan Mortgage Corporation (Freddie Mac) placed
brokerage on its exclusionary list with malice, as required to overcome common interest privilege as to
brokerage's defamation claim under California law; there was no evidence that Freddie Mac's investigation of
brokerage was reckless, or that it otherwise lacked reasonable grounds to believe truth of its legitimate business
reason for the exclusion, that the brokerage did not deal with loans of investment quality. Family Home and
Finance Center, Inc. v. Federal Home Loan Mortg. Corp., C.A.9 (Cal.)2008, 525 F.3d 822. Libel And Slander

 51(4)



Mortgage brokerage failed to establish that Federal Home Loan Mortgage Corporation (Freddie Mac) placed
brokerage on its exclusionary list with malice, as required to overcome common interest privilege as to
brokerage's defamation claim under California law; there was no evidence that Freddie Mac's investigation of
brokerage was reckless, or that it otherwise lacked reasonable grounds to believe truth of its statement that
brokerage lacked integrity or business capability reasonably expected from those with whom it did business.
Family Home & Finance Center, Inc. v. Federal Home Loan Mortg. Corp., C.D.Cal.2006, 461 F.Supp.2d 1188,
affirmed 525 F.3d 822. Libel And Slander  51(4)

150.  —  —  Criminal matters, communications between interested parties, privileged publications or
broadcasts

Since defendant's communications with police officials and its instigation and cooperation in search of
plaintiff's business premises were absolutely privileged under subd. 2 of this section, and since plaintiff failed to
show any proximate causal connection between its injury and any nonprivileged conduct by defendant,
including its industrial espionage project or its alleged attempts to create adverse publicity, defendant could not
be found liable for intentional interference with plaintiff's contractual relations. Forro Precision, Inc. v.
International Business Machines Corp., C.A.9 (Cal.)1984, 745 F.2d 1283, certiorari denied 105 S.Ct. 2664, 471
U.S. 1130, 86 L.Ed.2d 280. Torts  242

False statement by bank to police that customer had presented an invalid check was absolutely privileged under
aspect of official proceedings privilege applicable when a citizen contacts law enforcement personnel to report
suspected criminal activity and to instigate law enforcement personnel to respond; abrogating Fenelon v.
Superior Court, 223 Cal.App.3d 1476, 273 Cal.Rptr. 367; disapproving Miller v. Fano (1901) 134 Cal. 103, 66
P. 183, Turner v. Mellon (1953) 41 Cal.2d 45, 257 P.2d 15, and DuLac v. Perma Trans Products, Inc.(1980)
103 Cal.App.3d 937, 941, 163 Cal.Rptr. 335. Hagberg v. California Federal Bank FSB (2004) 7 Cal.Rptr.3d
803, 32 Cal.4th 39, 32 Cal.4th 350, 81 P.3d 244. Libel And Slander  36

A communication concerning possible wrongdoing, made to an official government agency such as a local
police department, and which communication is designed to prompt action by that entity, is as much a part of an
official proceeding as a communication made after an official investigation, for purposes of Civil Code
privilege for communications made during an official proceeding. Wang v. Hartunian (App. 2 Dist. 2003) 3
Cal.Rptr.3d 909, 111 Cal.App.4th 744, review denied. Torts  122

Persons who report potential criminal activity to the police or local prosecutor are protected from lawsuits, even
if the report is made with malice. Fremont Comp. Ins. Co. v. Superior Court (App. 4 Dist. 1996) 52 Cal.Rptr.2d
211, 44 Cal.App.4th 867. Malicious Prosecution  3

Protection from lawsuits for persons who report potential criminal activity to the police or local prosecutor,
even if reports are made in bad faith, extends to persons who make reports to quasi-judicial government
authorities, such as administrative agencies regulating a particular business. Fremont Comp. Ins. Co. v. Superior
Court (App. 4 Dist. 1996) 52 Cal.Rptr.2d 211, 44 Cal.App.4th 867. Malicious Prosecution  3

Statute providing protection from lawsuits for persons who report potential criminal activity to the police or
local prosecutor even if report is made in bad faith provides immunity for false reports by insurers of workers'
compensation overbilling by doctors; the reason for such protection, which is to facilitate the utmost freedom of
communications between victims of crime and law enforcement agencies, applies to insurance fraud, where the
costs of the crime are indirectly borne by all consumers, employees and businesses. Fremont Comp. Ins. Co. v.
Superior Court (App. 4 Dist. 1996) 52 Cal.Rptr.2d 211, 44 Cal.App.4th 867. Workers' Compensation  1072

Subd. 3 of this section does not authorize a publication connecting one with a criminal offense, which was false,
though published as a news item, without malice. Gilman v. McClatchy (1896) 111 Cal. 606, 44 P. 241.

151.  —  —  Employers and employees, communications between interested parties, privileged
publications or broadcasts

Allegedly defamatory statements about consulting and staffing services company that were made by employee



of client were made on privileged occasion, as required for application of common interest privilege under
California law, where statements were communicated to employees of client and others involved with
transferring employees to new vendor and employee shared business and organizational relationship with those
recipients. SDV/ACCI, Inc. v. AT & T Corp., C.A.9 (Cal.)2008, 522 F.3d 955. Libel And Slander  45(2)

Under this section, any communications from employer to unemployment office were entitled to qualified
privilege, with respect to employee's claim that employer defamed him by making false statements in reports to
unemployment office, which employee could overcome only by showing actual malice. Ghebreselassie v.
Coleman Sec. Service, C.A.9 (Cal.)1987, 829 F.2d 892, certiorari denied 108 S.Ct. 2900, 487 U.S. 1234, 101
L.Ed.2d 933. Libel And Slander  44(3); Libel And Slander  51(4)

Reports by private investigators and employer concerning investigation of ticket manipulation by airport
parking lot cashiers, which employee alleged defamed him, were made to person interested therein by one who
was requested by person interested to give information, and, therefore, under this section, were subject to
qualified privilege, which could be overcome by showing of actual malice. Ghebreselassie v. Coleman Sec.
Service, C.A.9 (Cal.)1987, 829 F.2d 892, certiorari denied 108 S.Ct. 2900, 487 U.S. 1234, 101 L.Ed.2d 933.
Libel And Slander  44(3); Libel And Slander  51(4)

Federal reserve bank president's alleged slander of bank employee, which occurred at meeting held at the
request of bank employee's friend who sought to intervene on the employee's behalf in the matter of his
termination by the bank and attended by another acquaintance of employer who played an active but
subordinate role in seeking employee's reinstatement was qualifiedly privileged under this section as having
been made, without malice, in a communication to interested parties. Bollow v. Federal Reserve Bank of San
Francisco, C.A.9 (Cal.)1981, 650 F.2d 1093, certiorari denied 102 S.Ct. 1449, 455 U.S. 948, 71 L.Ed.2d 662.
Libel And Slander  45(1)

Under California law, supervisor's allegedly disparaging comments to others within employer's company
concerning employee's qualifications were sort of activities protected by manager's privilege. Kacludis v. GTE
Sprint Communications Corp., N.D.Cal.1992, 806 F.Supp. 866. Libel And Slander  44(3)

Under California law, employee failed to plead facts sufficient to rebut presumptive privilege with respect to
supervisor's disparaging comments to others within company concerning employee's qualification; bare
allegations that statements by supervisor were made with malice or with no reason to believe statements were
true were insufficient to rebut presumption of privilege. Kacludis v. GTE Sprint Communications Corp.,
N.D.Cal.1992, 806 F.Supp. 866. Libel And Slander  80

Under California law, manager's privilege protects manager's right to manage personnel, including firing and
hiring, without fear of independent liability, absent concrete and specific allegations that such actions were
entirely for benefit of individual manager. Kacludis v. GTE Sprint Communications Corp., N.D.Cal.1992, 806
F.Supp. 866. Labor And Employment  914

Under California law, employee's bare allegations that supervisor somehow acted outside scope of employment
relationship in firing employee did not state claim for interference with prospective business advantage, absent
identification of any prospective economic advantage, other than continuation of employment relationship.
Kacludis v. GTE Sprint Communications Corp., N.D.Cal.1992, 806 F.Supp. 866. Labor And Employment 
917

Employer did not over-publish statements made to other workers regarding the reasons for employee's
termination so as to defeat employer's "common interest" privilege, and therefore, employee's defamation claim
against employer was precluded; employee's supervisor told only those workers who were directly affected by
employee's termination, and other supervisors either responded to a direct question from a worker or explained
the termination to junior supervisors in order to reinforce importance of company policy. King v. United Parcel
Service, Inc.(App. 3 Dist. 2007) 60 Cal.Rptr.3d 359, 152 Cal.App.4th 426, review denied. Libel And Slander

 50.5



Employer did not terminate employee with malice so as to lose its "common interest" privilege as to statements
made to other workers regarding the reasons for employee's termination, which was that employee had violated
the company's integrity policy, precluding employee's defamation claim against employer; evidence supported
that violation of the integrity policy was the true reason for employee's termination, and, as employee had been
well-liked by the other workers, employer wanted to explain the reasons for his termination in order to reassure
workers, boost morale, and keep business running efficiently. King v. United Parcel Service, Inc.(App. 3 Dist.
2007) 60 Cal.Rptr.3d 359, 152 Cal.App.4th 426, review denied. Libel And Slander  51(4)

Parties in a business or contractual relationship have the requisite "common interest" for the common interest
privilege to apply, for defamation purposes. King v. United Parcel Service, Inc.(App. 3 Dist. 2007) 60
Cal.Rptr.3d 359, 152 Cal.App.4th 426, review denied. Libel And Slander  45(1); Libel And Slander 
45(2)

Statutory official-proceeding privilege barred Department of Corrections officer's employment retaliation action
against Department, Office of Inspector General (OIG), and prison in connection with employment actions
taken against officer after OIG operator reported officer's suspected criminal violence against Department
supervisorial employees against whom officer had made complaints of assaults and harassment; alleged
retaliation stemmed from report of officer's apparently threatening statements, rather than his blowing whistle
on supervisorial misbehavior. Brown v. Department of Corrections (App. 3 Dist. 2005) 33 Cal.Rptr.3d 754, 132
Cal.App.4th 520, review denied. Prisons  7

It was not inherently defamatory for university to pursue dismissal of a tenured professor; university was
privileged under statute governing privileged publications. Gutkin v. University of Southern California (App. 2
Dist. 2002) 125 Cal.Rptr.2d 115, 101 Cal.App.4th 967, rehearing denied, review denied. Libel And Slander

 41

Conditional privilege for communications made without malice on subjects of mutual interest covers
investigations of sexual harassment complaints by private employers when made without malice. Bierbower v.
FHP, Inc.(App. 4 Dist. 1999) 82 Cal.Rptr.2d 393, 70 Cal.App.4th 1, rehearing denied, review denied. Libel And
Slander  45(2)

"Common interest" privilege against defamatory communications precluded employer's liability on defamation
claim by employee who alleged that discrepancy in memo as to date of one of three alleged instances of
employee's sexual harassment of co-employee showed that employer's manager, who prepared that memo, knew
accusation was false, and that he thus acted with malice in circulating memo to employer's personnel
department; because manager's duty was to document and report, and not to investigate, question of whether
employee might have been falsely accused was not for manager to decide, nor was fact that date might have
belied co-employee's story relevant to manager's duty, and there was nothing in text of memo — with arguable
exception of discrepancy in dates — that would give rise to inference that co-employee's complaint was false.
Bierbower v. FHP, Inc.(App. 4 Dist. 1999) 82 Cal.Rptr.2d 393, 70 Cal.App.4th 1, rehearing denied, review
denied. Libel And Slander  51(4)

By alleging that coworkers acted in concert and engaged in conspiracy to defame him, terminated employee
stated statutory libel claim against coworkers on theory of conspiracy, even though complaint alleged that only
one coworker had published libelous statements. Sheppard v. Freeman (App. 4 Dist. 1998) 79 Cal.Rptr.2d 13,
67 Cal.App.4th 339, review denied, rehearing denied. Conspiracy  18

Complaints to employers about workplace harassment should be privileged, for purposes of defamation actions
by alleged harassers. Cruey v. Gannett Co.(App. 1 Dist. 1998) 76 Cal.Rptr.2d 670, 64 Cal.App.4th 356. Libel
And Slander  45(2)

Absolute privilege for statements made by branch manager regarding former employee's termination during
grievance procedure hearing established by collective bargaining agreement, which privilege precluded former
employee's action against former employer and branch manager for slander, also necessarily precluded former
employee's cause of action for intentional infliction of emotional distress. Wallin v. Vienna Sausage Mfg.



Co.(App. 1 Dist. 1984) 203 Cal.Rptr. 375, 156 Cal.App.3d 1051. Damages  57.59

Communication among company's employees that is designed to insure honest and accurate records involves
common interest, within principle that qualified privilege against liability for libel may exist where
communicator and recipient have common interest and where communication is reasonably calculated to further
that interest. Kelly v. General Telephone Co.(App. 2 Dist. 1982) 186 Cal.Rptr. 184, 136 Cal.App.3d 278. Libel
And Slander  45(1)

Where undisputed evidence, in defamation action by former employee against employer, showed that all
recipients of allegedly libelous communications were in employ of defendant employer and worked at same
facility which plaintiff had managed, or were plaintiff's supervisors, and where facts surrounding plaintiff's
forced retirement were disseminated in an effort to preserve employee morale and job efficiency, recipients of
such information as well as defendant employer, were "interested persons" within the meaning of this section.
Deaile v. General Tel. Co. of California (App. 2 Dist. 1974) 115 Cal.Rptr. 582, 40 Cal.App.3d 841. Libel And
Slander  44(3)

Former employer may properly respond to an inquiry from a potential employer concerning an individual's
fitness for employment and, if it is not done maliciously, such response is privileged. Neal v. Gatlin (App. 5
Dist. 1973) 111 Cal.Rptr. 117, 35 Cal.App.3d 871. Libel And Slander  44(3)

Reports made by former employer in response to inquiry from other actual or potential employers of employee
were within statutory privilege. Lesperance v. North Am. Aviation, Inc.(App. 2 Dist. 1963) 31 Cal.Rptr. 873,
217 Cal.App.2d 336. Libel And Slander  44(3)

Statement by superintendent of banks in defense of policy of his department with respect to conduct of former
attorney for the superintendent was in exercise of an executive function and protected by an "absolute
privilege". Saroyan v. Burkett (1962) 21 Cal.Rptr. 557, 57 Cal.2d 706, 371 P.2d 293. Libel And Slander 
39

Bank's communication to other bank charging employee with misappropriating funds while employee of first
bank was not privileged unless in response to legitimate inquiry. Draper v. Hellman Commercial Trust &
Savings Bank (1928) 203 Cal. 26, 263 P. 240. Libel And Slander  44(3)

Communication to plaintiff's employer in answer to inquiry is not privileged, where inquiry was provoked by
defendant to afford opportunity to make libelous statement made for purpose of inducing repayment of moneys
believed embezzled. Draper v. Hellman Commercial Trust & Savings Bank (1928) 203 Cal. 26, 263 P. 240.
Libel And Slander  44(3)

Relations between Los Angeles bank and Montreal bank was not such as to render privileged a voluntary false
communication charging latter's employee with misappropriating money while employee of former. Draper v.
Hellman Commercial Trust & Savings Bank (1928) 203 Cal. 26, 263 P. 240. Libel And Slander  44(3)

A letter written by the employees of a tax collector's office to the tax collector concerning a new appointee, in
which facts were stated showing that a new appointee would not work harmoniously with the other employees,
was from persons interested in the matter to one who was also interested, so as to be privileged within subd. 3
of this section. Longsworth v. Curson (App. 1 Dist. 1922) 56 Cal.App. 489, 206 P. 779. Libel And Slander 
45(2)

Under California law, e-mail communication between employees who were responsible for processing job
application was privileged, and thus could not form basis of applicant's libel claim. Jensen v. Prudential
Financial, C.A.9 (Cal.)2005, 130 Fed.Appx. 914, 2005 WL 1127100, Unreported, certiorari denied 126 S.Ct.
425, 546 U.S. 937, 163 L.Ed.2d 324. Libel And Slander  45(2)

152.  —  —  Former and prospective employers, communications between interested parties, privileged
publications or broadcasts



Reply letters written by former employer to prospective employers of resigned employee with respect to
qualifications of the employee were qualifiedly privileged. Pond v. General Elec. Co., C.A.9 (Cal.)1958, 256
F.2d 824, certiorari denied 79 S.Ct. 30, 358 U.S. 818, 3 L.Ed.2d 60. Libel And Slander  44(3)

Former employer's statements to former employee's prospective employers were presumed to be privileged, if
made without actual malice, and, therefore, were not actionable defamation under California law; malice could
not be inferred from former employer's statement that he did not want employee to return, and former employer
merely provided candid responses — employee acted like she thought she was management, was too radical,
was difficult as employee, and was more trouble than she was worth — to questions by prospective employers.
Conkle v. Jeong, N.D.Cal.1994, 853 F.Supp. 1160, affirmed 73 F.3d 909, certiorari denied 117 S.Ct. 56, 519
U.S. 811, 136 L.Ed.2d 19. Libel And Slander  101(4)

Section of statute providing conditional privilege to former employers communicating information to police
regarding former employees seeking to become police officers, providing that the section did not abrogate or
lessen common law or statutory privileges of employers, allowed for application of another statute conferring
absolute privilege from tort liability in connection with communications made in official proceedings
authorized by law, judicially construed to apply to communications by former employers to police regarding
applicants for police force. Bardin v. Lockheed Aeronautical Systems Co.(App. 2 Dist. 1999) 82 Cal.Rptr.2d
726, 70 Cal.App.4th 494, rehearing denied. Torts  122

Assuming that statutory amendment providing a qualified privilege for communication concerning job
performance of qualifications of applicant for employment would afford a defense in negligence of intentional
misrepresentation actions brought by injured third persons, by its terms, new privilege pertains only to
communications made "upon request of" prospective employer; accordingly, statutory privilege did not apply to
student's action against school administrator's former employers, who had given positive recommendations,
where former employers did not claim that they had written in response to school district's request. Randi W. v.
Muroc Joint Unified School Dist.(1997) 60 Cal.Rptr.2d 263, 14 Cal.4th 1066, 929 P.2d 582, 68 A.L.R.5th 719,
as modified. Fraud  36

153.  —  —  Labor and labor unions, communications between interested parties, privileged publications
or broadcasts

Allegedly slanderous statements made by successor to union office at union membership meeting concerning
predecessors were not actionable where he did not make them either knowing that they were false or in reckless
disregard of their possible falsity. Warren v. Herndon (App. 2 Dist. 1981) 171 Cal.Rptr. 220, 115 Cal.App.3d
141. Libel And Slander  51(1)

Failure of jury to award punitive damage did not necessarily negate existence of malice as claimed by
defendants in slander action who asserted that statements of defendant to newspaper reporter were conditionally
privileged as they concerned a topic of common interest between defendant making statement and reporter.
Stoneking v. Briggs (App. 1 Dist. 1967) 62 Cal.Rptr. 249, 254 Cal.App.2d 563. Libel And Slander  51(1);
Libel And Slander  125

Statements which are made without malice, wholly within ranks of labor union and during a dispute between
contending factions over union policies and administration, and which are pertinent thereto, are privileged.
Jeffers v. Screen Extras Guild, Inc.(App. 1958) 162 Cal.App.2d 717, 328 P.2d 1030. Libel And Slander 
45(1)

A labor union is an association of persons in a common interest and since labor disputes normally involve
considerable differences of opinion and vehement adherence to one side or the other, a necessarily broad area of
discussion without civil responsibility in damages is an indispensable concomitant of controversy. Jeffers v.
Screen Extras Guild, Inc.(App. 1958) 162 Cal.App.2d 717, 328 P.2d 1030. Libel And Slander  45(1)

Qualified privilege furnished a complete defense to action for alleged defamatory article published during labor
controversy in guild's newsletter concerning former official of another union, where article was derived from



seemingly reliable sources and there was no malice. Jeffers v. Screen Extras Guild, Inc.(App. 1958) 162
Cal.App.2d 717, 328 P.2d 1030. Libel And Slander  45(1)

Statements which were published and uttered in good faith, without malice, in belief that they were true, based
upon reasonable grounds for believing them to be true, within ranks of labor union in course of campaign for
union election and which related to supposed qualifications or lack of qualifications of a member to serve on
committee of union, were privileged. Krause v. Bertrand (App. 1958) 159 Cal.App.2d 318, 323 P.2d 784. Libel
And Slander  45(1)

In libel action although privilege was not pleaded by defendants, it was available where it affirmatively
appeared from the pleadings that the communications, if slanderous at all, were between parties interested in the
subject discussed. De Mott v. Amalgamated Meat Cutters and Butcher Workmen of North America (App. 1958)
157 Cal.App.2d 13, 320 P.2d 50. Libel And Slander  100(5)

Statements of union members that an officer was allegedly removing records from the office of the union and
about a check that had allegedly been issued to and cashed by officer were privileged where there was no
evidence justifying a finding of malice. De Mott v. Amalgamated Meat Cutters and Butcher Workmen of North
America (App. 1958) 157 Cal.App.2d 13, 320 P.2d 50. Libel And Slander  45(1)

Statements made without malice wholly within the ranks of a labor union during a dispute between contending
factions over union policies and administration, and pertinent thereto are privileged. De Mott v. Amalgamated
Meat Cutters and Butcher Workmen of North America (App. 1958) 157 Cal.App.2d 13, 320 P.2d 50. Libel And
Slander  45(1)

Even if charge of employers' violation of contract with labor union were false insofar as it referred to the hiring
of nonunion employees, publication thereof in a newspaper devoted exclusively to interests of organized labor
was conditionally privileged. Emde v. San Joaquin County Central Labor Council (1943) 23 Cal.2d 146, 143
P.2d 20. Libel And Slander  45(1)

The publicizing of facts of a labor dispute in peaceful manner is within "freedom of speech" guaranteed by
Fourteenth Amendment, but party to controversy has no absolute privilege to discuss such matters so as to
avoid civil responsibility for injury to another caused by malicious and false statements made in course of
differences between them. Emde v. San Joaquin County Central Labor Council (1943) 23 Cal.2d 146, 143 P.2d
20. Constitutional Law  1911; Labor And Employment  1371

Where dairy owners, notwithstanding contract with union, decided to change method of operation and
negotiated with drivers to distribute milk on different basis, statement in newspaper article that while contract
was in force management openly violated its word by hiring nonunion milk wagon drivers was within
permissible limitations of fair comment. Emde v. San Joaquin County Central Labor Council (1943) 23 Cal.2d
146, 143 P.2d 20. Libel And Slander  48(1)

154.  —  —  Schools and school districts, communications between interested parties, privileged
publications or broadcasts

Complaints to school authorities about a teacher or principal in the performance of his or her official duties are
privileged. Lee v. Fick (App. 2 Dist. 2005) 37 Cal.Rptr.3d 375, 135 Cal.App.4th 89, rehearing denied, as
modified, review denied. Libel And Slander  36; Torts  121

Teacher presented no substantial evidence that school administrator or school district acted either with hatred or
ill will, or without a reasonable belief that the objectionable comments made in letter, which was written by
school administrator and which imputed teacher's lack of qualifications for a permanent teaching position, were
true, or with any improper intent and therefore as a matter of law the qualified privilege barring liability was not
overcome. Manguso v. Oceanside Unified School Dist.(App. 4 Dist. 1984) 200 Cal.Rptr. 535, 153 Cal.App.3d
574. Libel And Slander  112(2)

Social sciences teacher at public high school was not a "public official" under New York Times Co. v. Sullivan



(1964) 376 U.S. 254, 84 S.Ct. 710, 11 L.Ed.2d 686, for purposes of libel action brought by teacher, in view of
fact that governance or control which public classroom teacher might be said to exercise over conduct of
government is at most remote and philosophical. Franklin v. Lodge 1108, Benevolent and Protective Order of
Elks (App. 1 Dist. 1979) 159 Cal.Rptr. 131, 97 Cal.App.3d 915. Libel And Slander  48(2)

Statements contained in motion of the school board and published in school district's official newspaper
enjoyed absolute immunity as privileged publications under this section. Royer v. Steinberg (App. 1 Dist. 1979)
153 Cal.Rptr. 499, 90 Cal.App.3d 490. Libel And Slander  39

Typing teacher's complaint against parents of two students failed to state cause of action for libel arising out of
letters to the school principal which questioned teacher's class room conduct and her fitness to teach typing to
high school students. Martin v. Kearney (App. 2 Dist. 1975) 124 Cal.Rptr. 281, 51 Cal.App.3d 309. Libel And
Slander  80

In absence of showing of malice, letters from parents of two students to school principal which questioned
teacher's class room conduct and her fitness to teach typing to high school students was subject to the qualified
privilege which exists for a communication, without malice, to a person interested therein by one who is also
interested. Martin v. Kearney (App. 2 Dist. 1975) 124 Cal.Rptr. 281, 51 Cal.App.3d 309. Libel And Slander

 45(1)

Determinative issue in action for defamation pertaining to statements made at school board meeting was not
whether defamation took place on privileged occasion, but whether defamatory statement was made to achieve
object of meeting convened to discuss school budget. Frisk v. Merrihew (App. 1 Dist. 1974) 116 Cal.Rptr. 781,
42 Cal.App.3d 319. Libel And Slander  39

An article in national magazine narrating facts with respect to absence of students' savings bank system in
certain city's schools, and setting forth alleged statement of school board president giving reason for failure to
have such system, was a "communication between interested persons" within subd. 3 of this section defining
"privileged publication" as one made in communication without malice to person interested therein by one who
is also interested. Harris v. Curtis Pub. Co.(App. 4 Dist. 1942) 49 Cal.App.2d 340, 121 P.2d 761. Libel And
Slander  51(4)

155.  —  —  Presumptions and burden of proof, communications between interested parties, privileged
publications or broadcasts

The plaintiff bears the burden of proving malice to defeat the common interest privilege on a claim of
defamation under California law. SDV/ACCI, Inc. v. AT & T Corp., C.A.9 (Cal.)2008, 522 F.3d 955. Libel
And Slander  101(4)

In applying common interest privilege under California law, defendant has initial burden of showing that
allegedly defamatory statement was made on privileged occasion, whereupon burden shifts to plaintiff to show
that defendant made statement with malice. Family Home & Finance Center, Inc. v. Federal Home Loan Mortg.
Corp., C.D.Cal.2006, 461 F.Supp.2d 1188, affirmed 525 F.3d 822. Libel And Slander  101(4)

156.  —  —  Title insurance, communications between interested parties, privileged publications or
broadcasts

Title insurance policy was privileged communication to customer, such that title company could not be liable,
based on slander of title, to third party having interest in property examined. Smith v. Commonwealth Land
Title Ins. Co.(App. 2 Dist. 1986) 223 Cal.Rptr. 339, 177 Cal.App.3d 625, review denied. Libel And Slander

 136

157.  —  —  Sufficiency of evidence, communications between interested parties, privileged publications
or broadcasts

Evidence supported findings, in former employee's suit against former employer and plaintiff's superiors at



corporate employer for conspiracy to commit slander, that plaintiff violated employer's instructions and failed
to carry out his responsibilities when he failed to keep his supervisor informed of status of review of a test
facility by a contractor and permitted testing of certain equipment that statements to that effect by a defendant
were made only in presence of plaintiff and other defendants, that it was not reasonably foreseeable that such
statements would be republished and that no defendant had any intent to disgrace or defame plaintiff or bore
any malice in fact toward plaintiff. Rodriguez v. North Am. Rockwell Corp.(App. 2 Dist. 1972) 104 Cal.Rptr.
678, 28 Cal.App.3d 441. Conspiracy  19

158.  —  —  Public interest privilege, communications between interested parties, privileged publications
or broadcasts

Under California law, speech within public interest is subject to qualified privilege. Kentucky Cent. Life Ins.
Co. v. LeDuc, N.D.Cal.1992, 814 F.Supp. 832. Libel And Slander  48(1)

Under California law, plaintiff in defamation action must plead malice where action concerns matter of public
interest. Kentucky Cent. Life Ins. Co. v. LeDuc, N.D.Cal.1992, 814 F.Supp. 832. Libel And Slander  83

Statute which codifies the common law privilege of common interest does not create a broad "public interest
privilege" protecting publications by the news media to the general public regarding private persons, just
because the publications pertain to matters of general public interest; the word "interested" as used in the statute
refers to a more direct and immediate concern, something other than mere general or idle curiosity of the
general readership of newspapers and magazines. Kashian v. Harriman (App. 5 Dist. 2002) 120 Cal.Rptr.2d
576, 98 Cal.App.4th 892. Libel And Slander  45(1); Libel And Slander  49

First Amendment does not mandate broad "public-interest privilege" to news media to make false statements
about private individuals. Brown v. Kelly Broadcasting Co.(1989) 257 Cal.Rptr. 708, 48 Cal.3d 711, 771 P.2d
406. Constitutional Law  1620

Constitutional protections for news media, even when private individual sues for defamation, are adequate to
protect media, without expansion of common interest privilege to create "public-interest privilege" to news
media to make false statements about private individuals. Brown v. Kelly Broadcasting Co.(1989) 257 Cal.Rptr.
708, 48 Cal.3d 711, 771 P.2d 406. Libel And Slander  49

III. PRACTICE AND PROCEDURE

Absence of malice 202
Actual malice 201
Admissibility of evidence 224
Advertisement 215
Anti-SLAPP motions 220
Breach of contract, generally 221
227, 228 Burden of proof and presumptions
Candidates for public office, statements relating to 194
Citizen's arrest 190
Considerations, fair and true reports 182
Contract, breach of, generally 221
Cooperation with criminal investigation 186
Debtor and creditor, generally 191
Defenses 217, 218

Defenses - In general 217
Defenses - Truth 218

Elements, fair and true reports 182
Emotional harm 212
Estoppel 216



Evidence 223-225
Evidence - In general 223
Evidence - Admissibility of evidence 224
Evidence - Sufficiency of evidence 225

Fact question, fair and true reports 185
Fact questions, generally 232
Factors, fair and true reports 182
Fair and true reports 181-185

Fair and true reports - In general 181
Fair and true reports - Questions of fact 185
Fair and true reports - Questions of law 184
Fair and true reports - Scope of requirement 183
Fair and true reports - Test 182

Fair criticism of public officers and officials 195
Findings 233
Fraud 198
Good faith in exercise of privilege 197
Instructions 230
Instructions, malice 207
Insurers 187
Invasion of privacy 211
Judicial notice 226
Law question, fair and true reports 184
Law questions, generally 231
Libel per se, malice 203
Lien notices, generally 192
Litigation stress 213
Loss of privilege 199
Malice 200-207

Malice - In general 200
Malice - Absence of malice 202
Malice - Actual malice 201
Malice - Instructions 207
Malice - Libel per se 203
Malice - Pleadings 204
Malice - Presumptions and inferences 205
Malice - Proof of malice 206

Malicious prosecution, generally 219
Mandamus 234
Matters of public interest 193
Negligence 209
New trial 236
Nonsuit 229
Notices of lien, generally 192
Other publications, reference to 214
Pleadings, generally 222
Pleadings, malice 204
Police reports 189
Presumptions and burden of proof 227, 228

Presumptions and burden of proof - In general 227
Presumptions and burden of proof - Shifting burden of proof 228

Presumptions and inferences, malice 205



Privacy, invasion of 211
Privilege, loss of 199
Proof of malice 206
Prospective advantage 210
Provocation or request by injured person 196
Psychotherapists 188
Public interest, matters relating to 193
Public officers and officials, fair criticism of 195
Questions of fact, fair and true reports 185
Questions of fact, generally 232
Questions of law, fair and true reports 184
Questions of law, generally 231
Reckless disregard for truth 208
Reference to other publications 214
Request or provocation by person injured 196
Review 235
Scope of requirement, fair and true reports 183
Shifting burden of proof, presumptions and burden of proof 228
SLAPP suits, motions to counter 220
Statements relating to candidates for public office 194
Sufficiency of evidence 225
Summary judgment 228.5
Test, fair and true reports 182
Truth, defenses 218
Truth, reckless disregard for 208
Waiver 237

181. Fair and true reports, practice and procedure — In general

When there is no dispute about material fact of publication, whether report is "fair and true" report is question
of law which can be decided by court on summary judgment. Dorsey v. National Enquirer, Inc., C.A.9
(Cal.)1992, 973 F.2d 1431. Federal Civil Procedure  2515

Newspaper article concerning allegations that entertainer had Acquired Immune Deficiency Syndrome (AIDS),
based on child support papers filed in family court, was "fair and true" report of the judicial proceeding even
though newspaper included elaborations on affidavit's allegations. Dorsey v. National Enquirer, Inc., C.A.9
(Cal.)1992, 973 F.2d 1431. Libel And Slander  42(1)

Where court documents in child support proceeding showed that mother's allegations that entertainer had
Acquired Immune Deficiency Syndrome (AIDS) virus were qualified "upon information and belief" and
newspaper article reporting those court documents stated that mother was "100% convinced" that entertainer
had AIDS, report was "fair and true" account of court documents; whether average reader understood nuances
of first versus second hand knowledge, average reader could be expected to assume that allegation made in
court was made in good faith and based on information giving declarant reason to believe allegation was true.
Dorsey v. National Enquirer, Inc., C.A.9 (Cal.)1992, 973 F.2d 1431. Libel And Slander  42(1)

Statements in newspaper article to effect that entertainer had Acquired Immune Deficiency Syndrome (AIDS)
virus and pinpointing when entertainer was allegedly tested did not go beyond gist or sting of court papers filed
by mother in child support proceeding and thus newspaper was merely making "fair report" of judicial
proceeding and not making defamatory allegations that entertainer was affected by AIDS. Dorsey v. National
Enquirer, Inc., C.A.9 (Cal.)1992, 973 F.2d 1431. Libel And Slander  42(1)

Under California law, newspaper did not exceed degree of flexibility and literary license accorded to



newspapers in making "fair report" of judicial proceeding by reporting that petition which had been filed
against entertainer for increase of child support payments stated that entertainer had Acquired Immune
Deficiency Syndrome (AIDS); article was fair and true report of affidavit filed in child support proceeding.
Dorsey v. National Enquirer, Inc., C.A.9 (Cal.)1992, 973 F.2d 1431. Libel And Slander  42(1)

Statement in newspaper article concerning allegations of corruption in federal strike force that many of the
allegations had "been substantiated" was a fair and true report of congressional investigation despite claim that
the person who "substantiated" the allegations had only limited contact with the strike force. Crane v. Arizona
Republic, C.A.9 (Cal.)1992, 972 F.2d 1511. Libel And Slander  50

Statement in newspaper article about allegations of corruption in federal strike force that particular person was
"described as knowledgeable" about the strike force was a fair and true report of congressional investigation,
even though investigators did not expressly bestow that label on the person, where that conclusion was
supported by the committee's decision to send two officials to interview the person, implicitly acknowledging
the committee's belief that the person was well acquainted with strike force activities, and by the committee's
reaction to the interview, which suggested that it found the person to be knowledgeable. Crane v. Arizona
Republic, C.A.9 (Cal.)1992, 972 F.2d 1511. Libel And Slander  50

Fact that newspaper article concerning allegations of corruption in federal strike force stated that strike force
had ordered dismissals of certain charges, where it was in fact the United States Attorney's office which ordered
the dismissals, did not deprive the article of the reporter's privilege where a fair reading of the congressional
committee documents on which the report was based suggested that persons associated with the strike force
influenced the decision to dismiss. Crane v. Arizona Republic, C.A.9 (Cal.)1992, 972 F.2d 1511. Libel And
Slander  50

Use of quotes in newspaper article which stated that congressional committee had been told that two persons
associated with federal strike force were "unusually soft on organized crime and corruption" and that organized
crime figures were "friends or associates" of the two attorneys who were subject of the allegations did not
deprive the article of the California reporter's privilege even though the quotes did not appear in the committee
documents being reported on, where they accurately conveyed the gist and substance of the accusations made
against the attorneys. Crane v. Arizona Republic, C.A.9 (Cal.)1992, 972 F.2d 1511. Libel And Slander  50

Failure of article which reported on congressional committee investigation into federal strike force to publish
some of the exculpatory material in the possession of the committee of which the newspaper was aware did not
deprive the article of the California reporter's privilege where the article did report denials of wrongdoing and
informed the reader that the star witness before the committee was a convict with a rich criminal history. Crane
v. Arizona Republic, C.A.9 (Cal.)1992, 972 F.2d 1511. Libel And Slander  50

California reporter's privilege did not apply to portion of newspaper article concerning congressional committee
investigation into persons associated with federal strike force which stated that one of the two persons claimed
to have talked with the other about the investigation and at that the second target of the investigation stated that
he had not talked with the other person; although both statements in the article accurately reported what had
been told to the reporter, the two persons had been contacted a month apart, and had spoken with each other in
the interim, so that the juxtaposition of the two statements in the article was not a fair and true report. Crane v.
Arizona Republic, C.A.9 (Cal.)1992, 972 F.2d 1511. Libel And Slander  50

Test for unavailability prong of federal journalist's privilege was whether requesting party had exhausted all
other sources for requested material, not whether requesting party had exhausted all other defenses or whether
other defenses were available, and therefore possible defense under state statute providing privilege for fair and
true report in, or communication to, public journal of judicial proceeding did not preclude finding that deputy
district attorney was unable to obtain videotape of entire interview concerning murder that she gave for
television news program from source other than broadcast network, despite exhaustion of other sources, as
required for deputy district attorney to overcome federal journalist's privilege and obtain discovery of interview
videotape. Crowe v. County of San Diego, S.D.Cal.2003, 242 F.Supp.2d 740. Witnesses  196.1



California's privilege for fair and true reports in, or communications to, public journal, of judicial, legislative, or
other public official proceeding, as absolute privilege, applies regardless of whether publication was made with
malice or bad faith. Microsoft Corp. v. Yokohama Telecom Corp., C.D.Cal.1998, 993 F.Supp. 782. Libel And
Slander  51(3)

Newspaper article about proceedings before House of Representatives' select committee on narcotics abuse and
control was "fair and true" report within meaning of this section even though reporter took same literary license,
as article captured the "gist" of committee documents. Crane v. Arizona Republic, C.D.Cal.1989, 729 F.Supp.
698, affirmed in part, vacated in part 972 F.2d 1511. Libel And Slander  50

Where allegedly defamatory news report disclosed that grand jury had begun calling witnesses and identified
those witnesses, it reported that the securities and exchange commission also was investigated, and it identified
sources of its information, report constituted a history of the investigations being conducted by the grand jury
and the SEC, and fell within statutory privilege for a fair and true report in a public journal of a judicial,
legislative, or public official proceeding. Reeves v. American Broadcasting Companies, Inc., 1983, 580 F.Supp.
84, affirmed 719 F.2d 602. Libel And Slander  39

The "fair and true" requirement for statutory privilege for fair and true report in public journal of public official
proceeding does not limit the privilege to statements that contain no errors; instead, a newspaper report is "fair
and true" if it captures the substance, the gist, the sting of the libelous charge. Carver v. Bonds (App. 1 Dist.
2005) 37 Cal.Rptr.3d 480, 135 Cal.App.4th 328. Libel And Slander  49

Under statute imposing liability upon voluntary reporters for knowingly filing false reports of child abuse,
which overrides the litigation privilege in defamation statute, the imposition of liability is not limited to
voluntary reports made to the listed agencies but includes reports made to persons who are legally required to
transmit such reports to the listed agencies. Siam v. Kizilbash (App. 6 Dist. 2005) 31 Cal.Rptr.3d 368, 130
Cal.App.4th 1563. Infants  13.5(2)

Statute allowing publication of a "fair and true report" of legal proceedings does not limit the privilege to
statements which contain no errors; publication concerning legal proceedings is privileged as long as the
substance of the proceedings is described accurately. Colt v. Freedom Communications, Inc.(App. 4 Dist. 2003)
1 Cal.Rptr.3d 245, 109 Cal.App.4th 1551, review denied. Libel And Slander  42(1); Libel And Slander

 50.5

A newspaper report of a legal proceeding is a "fair and true report" if it captures the substance, the gist, the
sting of the libelous charge; the news article need not track verbatim the underlying proceeding. Colt v.
Freedom Communications, Inc.(App. 4 Dist. 2003) 1 Cal.Rptr.3d 245, 109 Cal.App.4th 1551, review denied.
Libel And Slander  49

Only if the deviation is of such a substantial character that it produces a different effect on the reader will the
privilege to publish a "fair and true report" of legal proceedings be suspended. Colt v. Freedom
Communications, Inc.(App. 4 Dist. 2003) 1 Cal.Rptr.3d 245, 109 Cal.App.4th 1551, review denied. Libel And
Slander  42(1)

Newspaper articles and internet postings were "fair and true reports" of Securities and Exchange Commission
action against stock trader, despite some errors, and thus trader could not show probability of prevailing in libel
action against newspaper and others and action was dismissed under anti-Strategic Lawsuit Against Public
Participation (anti-SLAPP) statute; article and statements within it fairly described substance of
pump-and-dump scheme, which was subject of Securities and Exchange Commission (SEC) complaint, and
effect of article on readers was same as effect of SEC complaint. Colt v. Freedom Communications, Inc.(App. 4
Dist. 2003) 1 Cal.Rptr.3d 245, 109 Cal.App.4th 1551, review denied. Pleading  358

Newspaper's allegedly defamatory descriptions of architect's federal tax prosecution were sufficiently within
"literary license" of a newspaper reporting official proceedings that "fair report" privilege was established
where, although newspaper's description of prosecution as "tax fraud" and "tax evasion" were exaggerated, gist



of the articles accurately described proceedings. Jennings v. Telegram-Tribune Co.(App. 4 Dist. 1985) 210
Cal.Rptr. 485, 164 Cal.App.3d 119. Libel And Slander  42(1)

"Fair and true report" element of statutorily privileged publication or broadcast (this section) by fair and true
report in a public journal, of a judicial, legislative, or other public official proceeding, or of anything said in the
course thereof, was established as matter of law by plaintiff's stipulation that he could not allege inaccurate
reporting of allegedly defamatory statements spoken by city councilman at council meeting. Green v. Cortez
(App. 1 Dist. 1984) 199 Cal.Rptr. 221, 151 Cal.App.3d 1068. Stipulations  14(4)

Fair and true report of judicial proceeding is privileged, and thus fair and true report of known falsehood
concerning private citizen uttered in judicial proceeding is not actionable, and if object of statement is presiding
judicial officer himself, even report which is not fair and true will not support imposition of liability in absence
of showing of malice, judicial officer being "public figure" as matter of law. Grillo v. Smith (App. 4 Dist. 1983)
193 Cal.Rptr. 414, 144 Cal.App.3d 868. Libel And Slander  42(1); Libel And Slander  51(5)

Requirement under subd.(4) of this section that report of criminal proceeding be fair and true is satisfied if
report is substantially correct and produces no different effect on viewer than exact account of the proceeding,
and "fair and true" does not require reporter to resolve merits of charges, nor does it require that he present
arrestee's version of the facts. Rollenhagen v. City of Orange (App. 4 Dist. 1981) 172 Cal.Rptr. 49, 116
Cal.App.3d 414. Libel And Slander  42(1)

Auto repair business operator was not entitled to recover from his customer or television broadcasting system
for defamation based on television broadcast concerning plaintiff's business, including interview with customer,
in absence of showing of lack of fair and true report or malice. Rollenhagen v. City of Orange (App. 4 Dist.
1981) 172 Cal.Rptr. 49, 116 Cal.App.3d 414. Libel And Slander  51(5)

Absolute privilege conferred under provision of this section providing that a privileged publication is one made
by a fair and true report in a public journal of a judicial, legislative or other public official proceeding or of
anything said in the course thereof or of a verified charge or complaint made by a person to a public official
upon which complaint a warrant shall have issued applies only to publication of items that are newsworthy.
Conklin v. Sloss (App. 3 Dist. 1978) 150 Cal.Rptr. 121, 86 Cal.App.3d 241. Torts  357

Fact that in reporting on complaint charging union officers with conspiring to convert and of converting to their
own use certain union moneys, with oppression, fraud and malice and despoiling treasury by spending union
funds for personal use, newspaper labor reporter equated conversion with theft did not, as a matter of law,
establish that reporting was not fair and that article was not within this section defining privileged publication
as one made by a fair and true report in a public journal of a judicial proceeding. Handelsman v. San Francisco
Chronicle (App. 1 Dist. 1970) 90 Cal.Rptr. 188, 11 Cal.App.3d 381. Libel And Slander  50.5

Newspaper article based on FBI identification record, which was attached to police crime report, and which
recited that plaintiff was "arrested or received" on a "charge" of "forgery" and that the "disposition" was "one to
ten years in the KSIR paroled," to effect that plaintiff had "previously served term in Kansas prison on a check
charge" was "fair and true report" of judicial proceeding within meaning of this section providing immunity to
public journal. Hayward v. Watsonville Register-Pajaronian and Sun (App. 1 Dist. 1968) 71 Cal.Rptr. 295, 265
Cal.App.2d 255. Libel And Slander  42(2); Libel And Slander  50.5

Statutory privilege whereby person may give fair report of proceedings of public meeting lawfully convened for
lawful purpose and open to public is absolute and instruction that publication within ambit of provision was
privileged in absence of malice was error. Williams v. Daily Review, Inc.(App. 1 Dist. 1965) 46 Cal.Rptr. 135,
236 Cal.App.2d 405. Libel And Slander  36; Libel And Slander  124(6)

Publication is privileged if it is fair and true report of proceedings of public meeting lawfully convened for a
lawful purpose and open to public, or, alternatively, if it is fair and true report of proceedings of public meeting
which is not lawfully convened for lawful purpose or not open to public, provided that publication is for public
benefit. Williams v. Daily Review, Inc.(App. 1 Dist. 1965) 46 Cal.Rptr. 135, 236 Cal.App.2d 405. Libel And



Slander  46

In determining the scope of the term "judicial proceedings" within purview of subd. 4 of this section, according
a privilege to fair and true reports, without malice, of such proceedings, a comparatively broad view of the
question is taken. Glenn v. Gibson (App. 1946) 75 Cal.App.2d 649, 171 P.2d 118. Libel And Slander 
42(1)

Communications to interested parties and reports of official proceedings at public meetings unlike
communications in discharge of public duty or in official proceedings, are protected by "qualified privilege"
only, and defense of "privilege" is not available unless publication and surrounding circumstances conform to
statutory conditions. Kelly v. Daro (App. 2 Dist. 1941) 47 Cal.App.2d 418, 118 P.2d 37. Libel And Slander

 42(.5); Libel And Slander  45(1)

In libel action, published article was fair and substantial account of complaint filed in superior court by husband
of plaintiff in which he denied paternity of plaintiff's child born four months after marriage. Misao Yoshimura
Kurata v. Los Angeles News Pub. Co.(App. 1935) 4 Cal.App.2d 224, 40 P.2d 520. Libel And Slander 
42(1)

In determining whether newspaper's publication of report respecting filing of complaint constituted libel
question is not whether difference exists between published report of what complaint charged, and actual
allegations, but whether difference of substantial character exists, producing different effect. Misao Yoshimura
Kurata v. Los Angeles News Pub. Co.(App. 1935) 4 Cal.App.2d 224, 40 P.2d 520. Libel And Slander 
42(1)

Newspaper's publication without malice of truthful report that charge had been made in complaint filed in
action is within protection afforded "privileged communications" by this section, since lawsuit from beginning
to end is in nature of a "judicial proceeding" and filing of complaint is the first step. Misao Yoshimura Kurata v.
Los Angeles News Pub. Co.(App. 1935) 4 Cal.App.2d 224, 40 P.2d 520. Libel And Slander  42(1)

Truth and privilege of alleged libelous publication reporting judicial proceeding are not measured by legal
sufficiency of charge made in the judicial proceeding. Mortensen v. Los Angeles Examiner (App. 3 Dist. 1931)
112 Cal.App. 194, 296 P. 927. Libel And Slander  42(1)

Publication of truthful report that charge of being co-respondent had been made during trial of divorce action is
within statutory protection against liability for libel. Mortensen v. Los Angeles Examiner (App. 3 Dist. 1931)
112 Cal.App. 194, 296 P. 927. Libel And Slander  42(1)

If publication reporting judicial proceeding is substantially true and is inaccurate only as to details, it is not
libelous. Mortensen v. Los Angeles Examiner (App. 3 Dist. 1931) 112 Cal.App. 194, 296 P. 927. Libel And
Slander  42(1)

Untrue report of recall proceedings of mayor and council was not privileged. Maher v. Devlin (1928) 203 Cal.
270, 263 P. 812. Libel And Slander  42(1)

Under subd. 4 of this section, providing that a fair and true report of judicial proceedings without malice in a
public journal is a privileged publication, does not include publication of facts outside the record or comments
by the writer. Lyon v. Fairweather (App. 1 Dist. 1923) 63 Cal.App. 194, 218 P. 477. Libel And Slander 
42(1)

Complaint stated a cause of action for libel in printing matter not privileged, as not showing a report without
malice of a judicial proceeding. Riley v. Evening Post Pub. Co.(App. 1916) 30 Cal.App. 294, 158 P. 225. Libel
And Slander  80

A libelous publication must purport to be a report of a public official proceeding or something said in the course
thereof, in order to be privileged on that ground. Lewis v. Hayes (1913) 165 Cal. 527, 132 P. 1022,
Am.Ann.Cas. 1914D,148. Libel And Slander  42(2)



Where, in action by plaintiff, who was one of the board of trustees of a town, the unfairness of the publication
as to the award of a contract by the town board appeared on its face, and there was evidence of malice in its
republication and otherwise, and no evidence of truth beyond the admitted fact of the award to the person
named, a plea of privilege could not be sustained, under subd. 4 of this section, declaring privileged a "fair and
true report, without malice," of official proceedings. Schomberg v. Walker (1901) 132 Cal. 224, 64 P. 290.
Libel And Slander  51(3)

182.  —  —  Test, fair and true reports, practice and procedure

For purpose of determining whether newspaper article is entitled to reporter's privilege, test is how changes in
wording from the report to the article affect the average reader, not the average lawyer. Crane v. Arizona
Republic, C.A.9 (Cal.)1992, 972 F.2d 1511. Libel And Slander  50

To be within privilege afforded by this section defining privileged publication as one made by a fair and true
report in a public journal of a judicial proceeding, publication is to be measured by natural and probable effect
it would have on the mind of the average reader; standard of interpretation is how those in the community
where the matter was published would reasonably understand it; report of judicial proceedings is not to be
judged by standard of accuracy that would be adopted if it were the report of professional law reporter or
trained lawyer but rather from standpoint of persons whose function it is to give the public a fair report of what
has taken place. Handelsman v. San Francisco Chronicle (App. 1 Dist. 1970) 90 Cal.Rptr. 188, 11 Cal.App.3d
381. Libel And Slander  38(1)

183.  —  —  Scope of requirement, fair and true reports, practice and procedure

"Fair and true" requirement for publication of judicial proceeding does not require media defendant to justify
every word of alleged defamatory material published; media's responsibility is to insure that the gist of report is
accurately conveyed. Dorsey v. National Enquirer, Inc., C.A.9 (Cal.)1992, 973 F.2d 1431. Libel And Slander

 42(1)

In order to be entitled to the California reporter's privilege, news article need not track verbatim the underlying
proceeding; only if deviation is of such a substantial character that it produces a different effect on the reader
will the privilege be suspended; news articles need only convey the substance of the proceedings on which the
report, is measured by their impact on the average reader. Crane v. Arizona Republic, C.A.9 (Cal.)1992, 972
F.2d 1511. Libel And Slander  50

Publication is "fair and true," within meaning of California statute affording privilege for fair and true reports
in, or communications to, public journal, of judicial proceeding, if it captures substance of judicial proceedings
being reported, but publication need not resolve merits of charges or even present defendant's version of facts to
invoke privilege; only if character of publication deviates so substantially from judicial proceeding that it
produces different effect on reader will privilege be suspended. Microsoft Corp. v. Yokohama Telecom Corp.,
C.D.Cal.1998, 993 F.Supp. 782. Libel And Slander  39

In order to be privileged as a "fair and true report" under state libel law, a news article need only convey the
substance of the proceedings on which it reports, as measured by impact on the average reader. Colt v. Freedom
Communications, Inc.(App. 4 Dist. 2003) 1 Cal.Rptr.3d 245, 109 Cal.App.4th 1551, review denied. Libel And
Slander  49

184.  —  —  Questions of law, fair and true reports, practice and procedure

Under California law, question of whether published work is "fair and true" is one of law if there is no dispute
as to what occurred in judicial proceeding reported on or as to what was contained in report. Dorsey v. National
Enquirer, Inc., C.A.9 (Cal.)1992, 973 F.2d 1431. Libel And Slander  123(8)

185.  —  —  Questions of fact, fair and true reports, practice and procedure

Where reasonable minds could differ on what is fair and true report and therefore privileged for defamation



purposes, issue was question of fact to be determined by jury. Pierce v. San Jose Mercury News (App. 6 Dist.
1989) 263 Cal.Rptr. 410, 214 Cal.App.3d 1626, review denied. Libel And Slander  123(8)

186. Cooperation with criminal investigation, practice and procedure

Computer hardware manufacturer was immune from liability in action brought by buyer for fraud, breach of
fiduciary duty, and rescission of contract, with respect to manufacturer's cooperation in investigation of buyer's
violation of American export laws, even though manufacturer had initiated contract with Customs Service.
Caesar Electronics Inc. v. Andrews, C.A.9 (Cal.)1990, 905 F.2d 287, certiorari denied 111 S.Ct. 518, 498 U.S.
984, 112 L.Ed.2d 529. Contracts  328(1); Fraud  36

187. Insurers, practice and procedure

Pre-litigation communications between motorist and insurer were not protected under California litigation
privilege, and thus could not serve as basis for defense to motorist's misrepresentation claims against insurer of
driver involved in accident with motorist; no one had actually proposed litigation at time communications were
made, and privilege exemption covering communications knowingly concealing existence of insurance policy
was applicable. Mezzetti v. State Farm Mut. Auto. Ins. Co., N.D.Cal.2004, 346 F.Supp.2d 1058. Insurance 
3354; Insurance  3424

188. Psychotherapists, practice and procedure

When disclosure of constitutionally protected material is contemplated, compliance with requirements for claim
of privilege under Evid.C. § 1014 when that disclosure is sought and resort to protective procedures provided
are necessary prerequisites to protection of immunity provided by this section; thus, this section provides no
blanket immunity for causes of action based upon constitutional violations. Cutter v. Brownbridge (App. 1 Dist.
1986) 228 Cal.Rptr. 545, 183 Cal.App.3d 836. Torts  121

189. Police reports, practice and procedure

Under California law, as predicted by federal district court, police reports are "official communications" entitled
to absolute privilege. Johnson v. Symantec Corp., N.D.Cal.1999, 58 F.Supp.2d 1107. Libel And Slander 
39

For purpose of official-proceeding privilege, a communication concerning possible wrongdoing, made to an
official governmental agency such as a local police department, and which communication is designed to
prompt action by that entity, is as much a part of an "official proceeding" as a communication made after an
official investigation has commenced. Brown v. Department of Corrections (App. 3 Dist. 2005) 33 Cal.Rptr.3d
754, 132 Cal.App.4th 520, review denied. Torts  122

Communication by truck driver's employer to city police, alleging that driver had threatened physical violence
against a superior, was absolutely privileged for purposes of employer's potential defamation liability to driver.
Cabesuela v. Browning-Ferris Industries of California, Inc.(App. 6 Dist. 1998) 80 Cal.Rptr.2d 60, 68
Cal.App.4th 101. Libel And Slander  36

Statute gives all persons the right to report crimes to the police, the local prosecutor, or an appropriate
regulatory agency without risk of defamation liability, even if the report is made in bad faith. Cabesuela v.
Browning-Ferris Industries of California, Inc.(App. 6 Dist. 1998) 80 Cal.Rptr.2d 60, 68 Cal.App.4th 101. Libel
And Slander  36

Affidavit of hotel manager that he believed hotel employee's report of seeing gun in hotel room and that he felt
obligated to report it to police for safety reasons established that hotel manager's conduct in reporting gun
sighting to police was in good faith so as to be absolutely privileged as publication made in initiation or course
of any other proceeding authorized by law and reviewable by mandate action. Hunsucker v. Sunnyvale Hilton
Inn (App. 6 Dist. 1994) 28 Cal.Rptr.2d 722, 23 Cal.App.4th 1498. False Imprisonment  10

Reports made by citizens to police regarding potential criminal activity fall within scope of absolute privilege



attaching to publications made in any legislative or judicial proceeding or in any other official proceeding
authorized by law or in initiation or course of any other proceeding authorized by law and reviewable by
mandate action. Hunsucker v. Sunnyvale Hilton Inn (App. 6 Dist. 1994) 28 Cal.Rptr.2d 722, 23 Cal.App.4th
1498. False Imprisonment  10

Alleged sexual battery victim was absolutely privileged in reporting to police and district attorney acts which
she complained alleged perpetrator committed on her person and against her will, and thus perpetrator could not
maintain claim for intentional infliction of emotional distress based on defendant's reporting of such acts. Cote
v. Henderson (App. 2 Dist. 1990) 267 Cal.Rptr. 274, 218 Cal.App.3d 796. Malicious Prosecution  3;
Damages  57.49

190. Citizen's arrest, practice and procedure

Citizen's arrest was conduct, not communication, and thus apartment building tenants' conduct in falsely
claiming that neighbor was a "peeping Tom" and placing him under citizen's arrest was not protected by
absolute statutory privilege afforded to citizen reports of suspected criminal activity to law enforcement
personnel, and tenants were properly held liable to neighbor for tort of false imprisonment, where evidence
showed that tenants made citizens' arrest themselves after police officer stated that she would not arrest
neighbor, and there was no evidence that officer directed tenants to make such arrest. Kesmodel v. Rand (App.
2 Dist. 2004) 15 Cal.Rptr.3d 118, 119 Cal.App.4th 1128. False Imprisonment  10; False Imprisonment

 15(2)

Neighbor's action in placing home owner's son under citizen's arrest for allegedly violating restraining order
was not protected activity for purposes of Strategic Lawsuit Against Public Policy (SLAPP) motion to strike
son's lawsuit against neighbor for false arrest/imprisonment, intentional infliction of emotional distress, abuse
of process, and malicious prosecution; act was not privileged as a publication or broadcast, and police were
required to accept custody of son following arrest, which led to son's complaints that he wrongfully ended up in
police custody and had to post bail. Wang v. Hartunian (App. 2 Dist. 2003) 3 Cal.Rptr.3d 909, 111 Cal.App.4th
744, review denied. Pleading  358

Placing one under a "citizen's arrest" is not a "publication or broadcast" within meaning of Civil Code privilege
for publication or broadcast made in course of a proceeding authorized by law. Wang v. Hartunian (App. 2 Dist.
2003) 3 Cal.Rptr.3d 909, 111 Cal.App.4th 744, review denied. Torts  122

191. Debtor and creditor, generally, practice and procedure

Debt collector's communications to debtors were not privileged under California law. Irwin v. Mascott,
N.D.Cal.2000, 112 F.Supp.2d 937. Antitrust And Trade Regulation  296; Torts  121

192. Lien notices, generally, practice and procedure

Recording of tax lien is not defamatory per se. Rickley v. County of Los Angeles (App. 2 Dist. 2004) 8
Cal.Rptr.3d 406, 114 Cal.App.4th 1002, review denied. Libel And Slander  6(3)

There was no evidence that any county representative communicated directly to any credit reporting agency
anything about its claim against taxpayer for taxes and penalties, as required to support taxpayer's defamation
claim against county; liens on taxpayer's property were matter of public record. Rickley v. County of Los
Angeles (App. 2 Dist. 2004) 8 Cal.Rptr.3d 406, 114 Cal.App.4th 1002, review denied. Libel And Slander 
23.1

Lien notices authorized by law are protected by the litigation privilege. Swanson v. St. John's Regional Medical
Center (App. 2 Dist. 2002) 118 Cal.Rptr.2d 325, 97 Cal.App.4th 245, review denied. Liens  18

193. Matters of public interest, practice and procedure

Scope of term "public interest" in this section permitting person to make fair comment on matters of public
interest is not limited to matters relating solely to public officials. Williams v. Daily Review, Inc.(App. 1 Dist.



1965) 46 Cal.Rptr. 135, 236 Cal.App.2d 405. Libel And Slander  48(1)

Protection which law affords to those who would comment or criticize extends only to comment which is fair,
not in the sense that it must be reasonable or moderate, but in the sense that it must be published in part at least
for bona fide purpose of giving public benefit of comment, which it is entitled to have, rather than for any
ulterior motive of causing harm to plaintiff. Maidman v. Jewish Publications, Inc.(1960) 7 Cal.Rptr. 617, 54
Cal.2d 643, 355 P.2d 265. Libel And Slander  48(1)

Defense of fair comment is not absolute and there is no absolute right to destroy a person's name and reputation
by publication of defamatory criticisms and opinions merely because victim's activities are a matter of
legitimate public interest. Maidman v. Jewish Publications, Inc.(1960) 7 Cal.Rptr. 617, 54 Cal.2d 643, 355 P.2d
265. Libel And Slander  50.5

Publication seeking to convey pertinent information to the public in matters of public interest such as recall
elections, are permitted wide latitude, particularly in controversies of a political nature, and mere expressions of
opinion or severe criticism are not libelous if they clearly go only to the merits or demerits of a condition, cause
or controversy which is under public scrutiny, even though they may adversely reflect upon public activities or
fitness for office of individuals who are intimately connected with the principal object of the attack. Howard v.
Southern Cal. Associated Newspapers (App. 1950) 95 Cal.App.2d 580, 213 P.2d 399. Libel And Slander 
48(2)

Expression of views of readers in newspapers dealing with matters of news of public interest which are
addressed to the merits or demerits of the issue are not actionable if they appear as opinions only and not as
direct or covert statements of fact which are detrimental to the character of the individual upon whom they
reflect. Howard v. Southern Cal. Associated Newspapers (App. 1950) 95 Cal.App.2d 580, 213 P.2d 399. Libel
And Slander  48(1)

Complaint showing that allegedly libelous newspaper articles concerning prosecution for alleged maintenance
of disorderly house were published during time of war in a community where extensive military and civilian
war activities were being conducted and welfare of those engaged therein was of vital concern showed on its
face that publications were within privilege accorded by this section before its amendment in 1945. Glenn v.
Gibson (App. 1946) 75 Cal.App.2d 649, 171 P.2d 118. Libel And Slander  83

An occasion is conditionally privileged when the circumstances induce a correct or reasonable belief that facts
exist which affect a sufficiently important public interest. Glenn v. Gibson (App. 1946) 75 Cal.App.2d 649, 171
P.2d 118. Libel And Slander  48(1)

Charges of libel against a publication which has reported or commented upon matters involving public policy
should be viewed with caution, since in such matters freedom of press is of paramount concern. Noral v. Hearst
Publications (App. 2 Dist. 1940) 40 Cal.App.2d 348, 104 P.2d 860. Libel And Slander  48(1)

194. Candidates for public office, statements relating to, practice and procedure

A candidate for public office invites and challenges public criticism so far as it affects his qualifications and it
is proper subject of comment but no one may wrongfully impute dishonesty to him. Babcock v. McClatchy
Newspapers (1947) 186 P.2d 737, 82 Cal.App.2d 528; Eva v. Smith (1928) 264 P. 803, 89 Cal.App. 324.

Nonconfidential nature of conduct disclosed in editorial suggesting that candidate for city council was needed at
home because of her children's being in trouble and causing bother for police rendered publication privileged as
against claim for invasion of privacy, where editorial purportedly disclosed only incidents which had initially
been recorded on police blotter. Kapellas v. Kofman (1969) 81 Cal.Rptr. 360, 1 Cal.3d 20, 459 P.2d 912. Torts

 357

Qualified privilege enjoyed by opponents of person running for public office may be lost by lack of belief in
truth of statements or by publication motivated by any cause other than desire to protect interest for protection
of which privilege is given. Noonan v. Rousselot (App. 2 Dist. 1966) 48 Cal.Rptr. 817, 239 Cal.App.2d 447.



Libel And Slander  50.5

Press releases and political advertisements criticizing conduct of directors and officers of irrigation district, in
connection with election, were not privileged as expressions made during and in course of an official
proceeding authorized by law. Larrick v. Gilloon (App. 4 Dist. 1959) 1 Cal.Rptr. 360, 176 Cal.App.2d 408.
Libel And Slander  36

Qualified privilege attaching to newspaper article with respect to qualifications of candidate for public office is
lost if newspaper had no reasonable grounds for believing statement to be true. MacLeod v. Tribune Pub.
Co.(1959) 52 Cal.2d 536, 343 P.2d 36. Libel And Slander  50.5

A fair comment upon candidates for public office is not an actionable libel. Hogan v. State Bar (1951) 36
Cal.2d 807, 228 P.2d 554. Libel And Slander  48(3)

Where newspaper article, in commenting on plaintiff's seeking re-election as district attorney, stated that in
contrast to plaintiff's record the deputy state's attorney general had an exemplary record, article was not libelous
per se, notwithstanding innuendo that defendant meant thereby that plaintiff was a dishonest public official;
"exemplary" primarily meaning serving as example, pattern, model, ideal or superior. Babcock v. McClatchy
Newspapers (App. 3 Dist. 1947) 82 Cal.App.2d 528, 186 P.2d 737. Libel And Slander  86(4)

Newspaper article asking district attorney seeking re-election in effect how he got the money to buy an office
building at purported price of $80,000, did not state an actionable cause of libel per se in spite of innuendo that
defendants thereby meant to be understood as meaning that plaintiff was dishonest public official and was
guilty of corruption as district attorney. Babcock v. McClatchy Newspapers (App. 3 Dist. 1947) 82 Cal.App.2d
528, 186 P.2d 737. Libel And Slander  86(4)

In the interest of public welfare an individual or newspaper is privileged to challenge the fitness or
qualifications of candidate for public office without being subject to action for libel and slander, provided the
statements with relation thereto are true. Babcock v. McClatchy Newspapers (App. 3 Dist. 1947) 82 Cal.App.2d
528, 186 P.2d 737. Libel And Slander  48(3)

Statement in notice for recall election alleging that plaintiff, as city auditor, had been taking more money from
city than she was entitled to, and had caused issuance of a city warrant for payment of personal services
rendered by attorney to her, was not absolutely privileged as a statement made in a legislative, judicial, or
official proceeding, but qualifiedly privileged as a communication made without malice to a person interested
therein by one who is also interested. Gunsul v. Ray (App. 1935) 6 Cal.App.2d 528, 45 P.2d 248. Libel And
Slander  36; Libel And Slander  45(1)

Newspaper or other publication, or private citizen, within proper limits, may express opinions and criticism
upon character or qualifications of public officers and candidates for office, and newspaper's privilege is no
different from that of any citizen. Morcom v. San Francisco Shopping News Co.(App. 1935) 4 Cal.App.2d 284,
40 P.2d 940. Libel And Slander  48(2)

Mayor of city could assert opinion that by returning plaintiff to office city would not progress along fair and
honest lines. Eva v. Smith (App. 1 Dist. 1928) 89 Cal.App. 324, 264 P. 803. Libel And Slander  48(3)

Rule permitting fair and honest criticism of candidate for public office is based on public policy. Eva v. Smith
(App. 1 Dist. 1928) 89 Cal.App. 324, 264 P. 803. Libel And Slander  48(3)

One may communicate to constituency any matter respecting a candidate material to the election. Eva v. Smith
(App. 1 Dist. 1928) 89 Cal.App. 324, 264 P. 803. Libel And Slander  48(3)

Newspaper acting without malice is not liable for damages for publishing communication concerning fitness for
public office, admitted to be true. Jones v. Express Pub. Co.(App. 1 Dist. 1927) 87 Cal.App. 246, 262 P. 78.
Libel And Slander  10(6)

Publication by attorney of circular falsely assailing judge's integrity was moral turpitude justifying disbarment



of the attorney under C.C.P. § 287, subd. 5 (repealed; see Bus. & Prof.C. § 6106), not being privilege under
subd. 3 of this section, although the judge was a candidate for re-election. In re Humphrey (1917) 174 Cal. 290,
163 P. 60. Attorney And Client  38

Publication of a false criminal charge concerning a candidate for public office by a member of the community is
not privileged, within subd. 3 of this section. Dauphiny v. Buhne (1908) 153 Cal. 757, 96 P. 880, 125
Am.St.Rep. 136. Libel And Slander  48(3)

Because one is a candidate for office, a statement imputing a crime to him, made by one elector to another, is
not a privileged communication. Jarman v. Rea (1902) 137 Cal. 339, 70 P. 216. Libel And Slander  48(3)

The reckless repetition of a mere rumor concerning the character of a candidate for public office, without any
attempt to investigate its truth or probability, is not privileged. Burke v. Mascarich (1889) 81 Cal. 302, 22 P.
673. Libel And Slander  48(3)

195. Public officers and officials, fair criticism of, practice and procedure

Private attorney who had previously been head of federal strike force was not a public official with respect to
allegations that, as a private attorney representing clients, he influenced his successor on the strike force not to
bring charges against his clients, but was a public official with respect to allegations about his conduct while he
was the prosecutor. Crane v. Arizona Republic, C.A.9 (Cal.)1992, 972 F.2d 1511. Libel And Slander  48(2)

Judicial proceeding in which prison warden sought preliminary injunction against prison officer, who allegedly
made threatening statements against supervisorial employees against whom officer had made complaints of
assaults and harassment, fell within absolute official-proceeding privilege. Brown v. Department of Corrections
(App. 3 Dist. 2005) 33 Cal.Rptr.3d 754, 132 Cal.App.4th 520, review denied. Prisons  10

Deputy public defender who was named in newspaper article discussing asserted violations of law by defense
attorneys in criminal cases was not a "public official," and thus was not required to prove that statements in
article were made with actual malice. James v. San Jose Mercury News, Inc.(App. 6 Dist. 1993) 20 Cal.Rptr.2d
890, 17 Cal.App.4th 1. Libel And Slander  48(2)

Television station's alleged statement, that judge was "bad guy," in connection with its broadcast that superior
court judge had received lowest score of all local superior court judges rated by attorneys in opinion poll was at
most, rhetorical hyperbole, which was not actionable. Aisenson v. American Broadcasting Co.(App. 2 Dist.
1990) 269 Cal.Rptr. 379, 220 Cal.App.3d 146. Libel And Slander  10(4)

Los Angeles superior court judge was subject to constitutional limitations on defamation suits by public
officials. Aisenson v. American Broadcasting Co.(App. 2 Dist. 1990) 269 Cal.Rptr. 379, 220 Cal.App.3d 146.
Libel And Slander  48(2)

Television station's statement that superior court judge received lowest score of all local superior court judges
from attorneys in opinion poll conducted by TV station was not actionable in absence of any evidence that
ballots and computer tabulations were falsified. Aisenson v. American Broadcasting Co.(App. 2 Dist. 1990) 269
Cal.Rptr. 379, 220 Cal.App.3d 146. Libel And Slander  54

Where campaign advertisement showed that it was paid for by candidate for local public office and it was
directed toward voters, fair comment privilege applied and thus, in order for complaint to state cause of action
for libel based on advertisement, complaint had to allege facts constituting malice. (Per Regan, J., with two
Justices specially concurring.) Tschirky v. Superior Court of California, Siskiyou County (App. 3 Dist. 1981)
177 Cal.Rptr. 357, 124 Cal.App.3d 534. Libel And Slander  48(1)

Plaintiff, former city attorney and local attorney for its redevelopment agency, was "public official" and "public
figure" within New York Times (New York Times Co. v. Sullivan, 84 S.Ct. 710, 376 U.S. 254, 11 L.Ed.2d 686)
libel rule, where, after plaintiff's discharge from city attorney position and recall of three of four city council
members who voted to discharge him, public had independent interest in anything that might touch on his



fitness for city attorney office and his continued services to agency, and plaintiff thrust himself to forefront of
public controversy that arose around his termination and was actively involved in influencing its resolution by
his involvement in recall and his continuing representation of agency as its counsel, and plaintiff earned
substantial amounts from his public assignments. Weingarten v. Block (App. 1 Dist. 1980) 162 Cal.Rptr. 701,
102 Cal.App.3d 129, certiorari denied 101 S.Ct. 267, 449 U.S. 899, 66 L.Ed.2d 128. Libel And Slander 
48(1); Libel And Slander  48(2)

Individual has right to severely criticize performance of public officials. Scott v. McDonnell Douglas
Corp.(App. 2 Dist. 1974) 112 Cal.Rptr. 609, 37 Cal.App.3d 277. Libel And Slander  48(2)

That dismissal of city police lieutenant from police department was based, at least in part, on suits in which
lieutenant sought recovery for libel and slander against police chief, which were part of personal vendetta and
direct challenge to authority of chief to manage and supervise his department, and effect of which was to create
internal dissension on grand scale if allowed to continue, did not deny lieutenant his constitutional right to
access to courts. Norton v. City of Santa Ana (App. 4 Dist. 1971) 93 Cal.Rptr. 37, 15 Cal.App.3d 419.
Constitutional Law  2311; Municipal Corporations  185(1)

Where defendants seeking recall of member of city council sought to obtain signatures upon recall petition by
falsely accusing plaintiff, a former city employee, of misconduct and asserting that council member had taken
side of that employee, and accusations were made to persons sought out by defendants and were unsolicited,
statutory privilege given certain defamatory publications was not applicable. Peoples v. Tautfest (App. 2 Dist.
1969) 79 Cal.Rptr. 478, 274 Cal.App.2d 630. Libel And Slander  48(2)

Public official is prohibited from recovering damages for defamatory falsehood relating to his official conduct
unless he proves that statement was made with actual malice. Peoples v. Tautfest (App. 2 Dist. 1969) 79
Cal.Rptr. 478, 274 Cal.App.2d 630. Libel And Slander  51(5)

A newspaper publication concerning one holding public office is a "communication between interested persons"
within subd. 3 of this section. Harris v. Curtis Pub. Co.(App. 4 Dist. 1942) 49 Cal.App.2d 340, 121 P.2d 761.
Libel And Slander  51(4)

Newspaper article charging that city councilman having recall proceedings pending against him did not
consistently serve best interests of city, and exercised poor judgment in office, was fair criticism of public
official. Taylor v. Lewis (App. 2 Dist. 1933) 132 Cal.App. 381, 22 P.2d 569. Libel And Slander  48(2)

Fair criticism of public officials is "privileged publication" within this section defining privileged publications.
Taylor v. Lewis (App. 2 Dist. 1933) 132 Cal.App. 381, 22 P.2d 569. Libel And Slander  48(2)

Former city councilman could express opinion that councilman having recall proceeds pending against him was
unfit for office he held. Taylor v. Lewis (App. 2 Dist. 1933) 132 Cal.App. 381, 22 P.2d 569. Libel And Slander

 48(2)

Conduct of public officers being open to criticism, their acts may be freely published, with fitting comment.
Eva v. Smith (App. 1 Dist. 1928) 89 Cal.App. 324, 264 P. 803. Libel And Slander  48(2)

"Criticism" of public officer pertains only to his work as such, but does not follow him into private life. Eva v.
Smith (App. 1 Dist. 1928) 89 Cal.App. 324, 264 P. 803. Libel And Slander  48(2)

One may not wrongfully impute dishonesty to one who accepts public office. Eva v. Smith (App. 1 Dist. 1928)
89 Cal.App. 324, 264 P. 803. Libel And Slander  48(2)

Newspaper publication as to fitness for public office of public employee who was stranger to publishers was
privileged. Jones v. Express Pub. Co.(App. 1 Dist. 1927) 87 Cal.App. 246, 262 P. 78. Libel And Slander 
48(2)

Criticism of faults and misconduct of public officers impairing their fitness for office, by citizens or newspapers
in good faith, is not libelous. Jones v. Express Pub. Co.(App. 1 Dist. 1927) 87 Cal.App. 246, 262 P. 78. Libel



And Slander  50

While a newspaper stands in such relation to the people that, with regard to publications concerning local public
officers it comes within the scope of subd. 3 of this section if the matter published has the other characteristics
of a privileged communication, the duty of a newspaper to the public does not justify the publication of false
and defamatory matter concerning a private citizen, merely because he is active in promoting his own political
views. Stevens v. Storke (1923) 191 Cal. 329, 216 P. 371. Libel And Slander  48(1)

The qualified privilege, under this section, protecting communications concerning the acts of a public officer, is
not lost merely because the charge complained of is false or because the communication charged the public
officer with the commission of a crime, in view of § 45, defining a libel as a "false and unprivileged
communication." Snively v. Record Pub. Co.(1921) 185 Cal. 565, 198 P. 1. Libel And Slander  48(2)

A communication concerning a public officer, to be privileged, need not necessarily be made only to those
having the power of removal or of appointment, but may be made to the public generally.   Snively v. Record
Pub. Co.(1921) 185 Cal. 565, 198 P. 1. Libel And Slander  48(2)

A stands in "such relation" to the people of its community, with regard to publications therein concerning local
public officers, as to afford "a reasonable ground for supposing its motive to be innocent," if the matter
published has the other characteristics of a privileged communication; but this rule arises from the fact, not that
the publication is made in a newspaper, but that the official conduct of public officers is a matter of public
concern of which every citizen may speak in good faith and without malice.   Snively v. Record Pub. Co.(1921)
185 Cal. 565, 198 P. 1.

That a man is the publisher of a newspaper does not justify libelous attacks on him on the theory that he is a
public character. Earl v. Times-Mirror Co.(1921) 185 Cal. 165, 196 P. 57. Libel And Slander  48(1)

A public officer or candidate may be publicly criticized so far as his moral delinquencies affect his official
character or fitness to hold office, the public being entitled to know how the officer is discharging his trust, and
how to intelligently exercise the election franchise; but false charges may not be published. Tanner v. Embree
(App. 1908) 9 Cal.App. 481, 99 P. 547. Libel And Slander  48(2)

A publisher has no greater right than any other person respecting publication of false charges against a public
officer. Tanner v. Embree (App. 1908) 9 Cal.App. 481, 99 P. 547. Libel And Slander  48(2)

The office of trustee of a mining corporation is not such a public office as to render the incumbent amenable to
criticism through the newspapers, as in case of persons filling a public office of trust and confidence, in the
proper administration of which the whole community has an interest; and a defense of that character is not good
in an action for libel brought by such an officer against the editor of a newspaper. Wilson v. Fitch (1871) 41
Cal. 363. Libel And Slander  48(2)

196. Request or provocation by person injured, practice and procedure

Where patentee believed that patent covering its process was valid and was being infringed by plaintiff's
process, and this belief did not result from careless ascertainment of defendant's patent rights, but was based
upon opinion of experienced patent counsel, and defendant's charge of patent infringement, later determined to
be false, was published in response to plaintiff's publications denying patent infringement, defendant's
publications, under circumstances, were privileged, and defendant was not guilty of trade libel. Kemart Corp. v.
Printing Arts Research Laboratories, Inc., S.D.Cal.1956, 146 F.Supp. 21, 112 U.S.P.Q. 217, affirmed 269 F.2d
375, 122 U.S.P.Q. 56, certiorari denied 80 S.Ct. 197, 361 U.S. 893, 4 L.Ed.2d 151, 123 U.S.P.Q. 590. Libel
And Slander  45(2); Libel And Slander  47

197. Good faith in exercise of privilege, practice and procedure

Privilege provided by this section for communication sent, without malice, to person interested in it by person
who was also interested is conditional rather than absolute and is lost if publication is motivated by malice or by



any cause other than desire to protect interest for protection of which privilege is given. Moore v. Greene,
C.A.9 (Cal.)1970, 431 F.2d 584. Libel And Slander  50.5; Libel And Slander  51(4)

A libelous communication is not qualifiedly privileged, unless made in good faith, with the honest belief that it
is true. National Cash Register Co. v. Salling, 1909, 173 F. 22, 97 C.C.A. 334. Libel And Slander  50

Good faith is not a requirement for the litigation privilege. Sacramento Brewing Co. v. Desmond, Miller &
Desmond (App. 3 Dist. 1999) 89 Cal.Rptr.2d 760, 75 Cal.App.4th 1082. Libel And Slander  50; Torts 
122

Fact that head of venture capital firm did not actually file complaint after writing to former employee's
subsequent employer and threatening legal action if employer did not take steps to retract falsehoods in
employee's resume that employer was using in advertising materials did not raise triable issue of fact as to
whether statements in letter were made in good faith and serious contemplation of litigation, so as be absolutely
privileged against defamation liability; subsequent employer's response of removing employee as president,
removing his resume from its business plan, and telling parties interested in company that employee was no
longer with company substantially complied with demands in letter. Aronson v. Kinsella (App. 4 Dist. 1997) 68
Cal.Rptr.2d 305, 58 Cal.App.4th 254, rehearing denied, review denied. Libel And Slander  123(8)

Absolute privilege for communications made in pursuit of litigation applies only to litigation contemplated in
good faith, and damage claim which alleged that letter was sent specifically to prevent plaintiff from obtaining
employment even though by so doing he would not be in violation of his agreement with defendant company
was not barred at pleading stage by such privilege. Herzog v. A Co., Inc.(App. 4 Dist. 1982) 188 Cal.Rptr. 155,
138 Cal.App.3d 656. Torts  122

Even though a public officer in the first instance establishes the existence of a privileged occasion for a
defamatory publication, he may nevertheless be subject to liability if plaintiff persuades fact finder that the
occasion was abused. Frisk v. Merrihew (App. 1 Dist. 1974) 116 Cal.Rptr. 781, 42 Cal.App.3d 319. Libel And
Slander  50.5

Allegedly defamatory statements made by defendant employer to its employees, after plaintiff's forced
retirement, were clearly privileged where there was substantial evidence that their utterance to defendant's
employees was not occasioned by actual or express malice on part of defendant employer, where such
statements all related to the reasons for plaintiff's forced retirement so that, as such, they were of a kind
reasonably calculated to protect or further a common interest of both the communicator and the recipient.
Deaile v. General Tel. Co. of California (App. 2 Dist. 1974) 115 Cal.Rptr. 582, 40 Cal.App.3d 841. Libel And
Slander  44(3)

In application of statutory privilege accorded publications disparaging to another's property in land, rival
claimant of property is privileged to disparage or is justified in disparaging another's interest in property by
honest and good faith assertion of inconsistent legally protected interest in himself. Hill v. Allan (App. 1 Dist.
1968) 66 Cal.Rptr. 676, 259 Cal.App.2d 470. Libel And Slander  136

A mercantile agency sued for libel for issuing publication libeling plaintiffs could not rely upon special
privilege granted by this section without disclosing information in agency's possession necessary to determine
whether statements were made without malice, and agency could not require a court to accept the ipse dixit
assertion of good faith, particularly on motion for summary judgment. Stationers Corp. v. Dun & Bradstreet,
Inc.(1965) 42 Cal.Rptr. 449, 62 Cal.2d 412, 398 P.2d 785. Judgment  185.3(21); Libel And Slander 
101(4)

Where labor union and other defendants lacked belief in truth of defamatory statements made in film which
they showed showing was not privileged as a communication between interested persons. Di Giorgio Fruit
Corp. v. American Federation of Labor and Congress of Indus. Organizations (App. 3 Dist. 1963) 30 Cal.Rptr.
350, 215 Cal.App.2d 560. Libel And Slander  50

Evidence that magazine made extensive investigation of facts with respect to absence of students' savings bank



system in certain city's schools, and, on being informed that school board president had stated that students
should spend their money and let the government take care of them when they became old, inquired of school
board president as to truth of statement and received no reply, established that magazine article reporting such
statement was "privileged" within this section defining "privileged publications". Harris v. Curtis Pub. Co.(App.
4 Dist. 1942) 49 Cal.App.2d 340, 121 P.2d 761. Libel And Slander  112(2)

Evidence that magazine made extensive investigation of facts with respect to absence of students' savings bank
system in certain city's schools, and, on being informed that school board president had stated that students
should spend their money and let the government take care of them when they became old, inquired of school
board president as to truth of statement and received no reply, and that, although magazine subsequently printed
another article referring to statement of school board president, he was not referred to in subsequent article by
name or otherwise, was insufficient to require submission to jury of issue of malice. Harris v. Curtis Pub.
Co.(App. 4 Dist. 1942) 49 Cal.App.2d 340, 121 P.2d 761. Libel And Slander  123(6)

Falsity of charge which was qualifiedly privileged was immaterial, if made without malice, in good faith,
reasonably believing it to be true. Miles v. Rosenthal (App. 3 Dist. 1928) 90 Cal.App. 390, 266 P. 320. Libel
And Slander  50

Defendants, alleging truth of charge, were required to prove only their honest, good-faith belief. Miles v.
Rosenthal (App. 3 Dist. 1928) 90 Cal.App. 390, 266 P. 320. Libel And Slander  101(4)

That publications falsely charging official corruption, etc., were made with good intent and for justifiable ends,
without malice, and under belief that they were true, did not make them privileged. Tanner v. Embree (App.
1908) 9 Cal.App. 481, 99 P. 547. Libel And Slander  50

A newspaper publisher, who is defendant in a suit for a libel, may testify to his sources of information, for the
purpose of showing his good faith in publishing the article. Hearne v. De Young (1901) 132 Cal. 357, 64 P.
576. Libel And Slander  104(1)

Defamatory publication in public journal concerning private person is not privileged, so as to require proof of
express malice, because it relates to subject of public interest and is published in good faith, without malice and
from laudable motives. Wilson v. Fitch (1871) 41 Cal. 363. Libel And Slander  48(1)

198. Fraud, practice and procedure

Extrinsic fraud is not covered by California statutory litigation privilege. Kimes v. Stone, C.A.9 (Cal.)1996, 84
F.3d 1121. Fraud  36

199. Loss of privilege, practice and procedure

Privilege to publish an otherwise libelous communication may be lost if publisher has no reasonable grounds
for believing communication to be true, and may be lost if publication is motivated by any cause other than
desire to protect interest for protection of which privilege is given. Freeman v. Mills (1950) 217 P.2d 687, 97
Cal.App.2d 161; Brewer v. Second Baptist Church of Los Angeles (1948) 197 P.2d 713, 32 Cal.2d 791.

On a claim of defamation under California law, the common interest privilege may be lost if the defendant
abuses the privilege by excessive publication or the inclusion of immaterial matter which have no bearing upon
the interest sought to be protected; to be protected, the communication must be one reasonably calculated to
further the common interest. SDV/ACCI, Inc. v. AT & T Corp., C.A.9 (Cal.)2008, 522 F.3d 955. Libel And
Slander  45(2); Libel And Slander  50.5

This section's litigation privilege did not extend to statements made by justice department attorney in course of
his investigation of newspaper reporter who authored allegedly libelous article about the attorney. Dowd v.
Calabrese, D.C.D.C.1984, 589 F.Supp. 1206. Libel And Slander  38(1)

For purposes of defamation liability, bank's erroneous report to police that patron had stolen checks from an
account holder was not rendered nonprivileged by the fact that report was overheard by third persons in bank



lobby. Devis v. Bank of America (App. 2 Dist. 1998) 77 Cal.Rptr.2d 238, 65 Cal.App.4th 1002, rehearing
denied, review denied. Libel And Slander  50.5

Junior high school boys' parents, being sued for defamation by boys' vice-principal, did not lose absolute
privilege concerning their correspondence with city education board, which was intended to prompt official
action on part of board with respect to vice-principal's conduct as an administrator, because of publication to
one of such parent's secretary, who typed such correspondence, even though such correspondence was unrelated
to such parent's business, since such disclosure was reasonably necessary to accomplish transmission of
information and since such publication had some connection or relation to defamation proceedings. Brody v.
Montalbano (App. 2 Dist. 1978) 151 Cal.Rptr. 206, 87 Cal.App.3d 725, certiorari denied 100 S.Ct. 87, 444 U.S.
844, 62 L.Ed.2d 57. Libel And Slander  50.5

Privilege available under this section relating to privileged publications may be lost if defendant abuses the
privilege by excessive publication, or by inclusion of immaterial matters which have no bearing upon the
interest sought to be protected. Deaile v. General Tel. Co. of California (App. 2 Dist. 1974) 115 Cal.Rptr. 582,
40 Cal.App.3d 841. Libel And Slander  50.5

If publication is motivated by hatred or ill will, then qualified privilege is defeated because desire to protect
interest protected by the privilege is lacking. Noonan v. Rousselot (App. 2 Dist. 1966) 48 Cal.Rptr. 817, 239
Cal.App.2d 447. Libel And Slander  51(1)

Under this section defining a privileged defamatory publication, the privilege is lost if the publication is
motivated by hatred or ill will toward plaintiff, or by any cause other than the desire to protect the interest for
which the privilege is given. Brewer v. Second Baptist Church of Los Angeles (1948) 32 Cal.2d 791, 197 P.2d
713. Libel And Slander  50.5; Libel And Slander  51(1)

200. Malice, practice and procedure — In general

Under California law, the malice necessary to defeat a qualified privilege is actual malice, which is established
by a showing that the allegedly defamatory publication was motivated by hatred or ill will towards the plaintiff
or by a showing that the defendant lacked reasonable ground for belief in the truth of the publication and
thereafter acted in reckless disregard of the plaintiff's rights. G&C Auto Body Inc v. Geico General Ins. Co.,
N.D.Cal.2008, 552 F.Supp.2d 1015. Libel And Slander  51(1)

Under California law, to defeat qualified privilege for statement made to person interested therein, plaintiffs
must show that defendants statements about them were made with malice; "malice" means state of mind arising
from hatred or ill will, evidencing willingness to vex, annoy, or injure another person, and may be established
by showing that defendants lacked reasonable grounds to believe statement true and therefore acted with
reckless disregard for plaintiff's rights. Cabanas v. Gloodt Associates, E.D.Cal.1996, 942 F.Supp. 1295,
affirmed 141 F.3d 1174. Libel And Slander  51(4)

Under California law, mere negligence in making communication is not malice, as required to defeat qualified
privilege for making communication to person interested therein, but rather only willful falsity or recklessness
will suffice. Cabanas v. Gloodt Associates, E.D.Cal.1996, 942 F.Supp. 1295, affirmed 141 F.3d 1174. Libel
And Slander  51(4)

Under California law, it is only when negligence amounts to reckless or wanton disregard for truth, so as to
reasonably imply willful disregard for or avoidance of accuracy, that malice, as required to defeat qualified
immunity to defamation action for making communication to interested person is shown. Cabanas v. Gloodt
Associates, E.D.Cal.1996, 942 F.Supp. 1295, affirmed 141 F.3d 1174. Libel And Slander  51(4)

In determining whether malice precludes application of statutory qualified privilege for communications made
without malice in common interest of speaker and listener, it is speaker's state of mind that matters, not state of
mind of speaker's source. Vackar v. Package Machinery Co., N.D.Cal.1993, 841 F.Supp. 310. Libel And
Slander  51(4)



Under California law, the malice or malevolent purpose of the defamer is of no consequence if the
communication is absolutely privileged. In re Peck, 9th Cir.BAP (Cal.)2003, 295 B.R. 353. Libel And Slander

 36

"Malice" for purposes of the common interest privilege means a state of mind arising from hatred or ill will,
evidencing a willingness to vex, annoy or injure another person. Kashian v. Harriman (App. 5 Dist. 2002) 120
Cal.Rptr.2d 576, 98 Cal.App.4th 892. Libel And Slander  51(4)

For policy reasons, provision of Civil Code under which any publication or broadcast made in the course of a
judicial proceeding is privileged applies even to an act committed fraudulently or with malice. O'Keefe v.
Kompa (App. 4 Dist. 2000) 100 Cal.Rptr.2d 602, 84 Cal.App.4th 130. Torts  122

For purposes of a defamation claim, maliciousness cannot be derived from negligence. Bierbower v. FHP,
Inc.(App. 4 Dist. 1999) 82 Cal.Rptr.2d 393, 70 Cal.App.4th 1, rehearing denied, review denied. Libel And
Slander  4

Publication or broadcast by member of news media to general public regarding private person is not privileged
under statutory privilege for communications made without malice on occasion in which speaker and recipient
share common interest, regardless of whether communication pertains to matter of public interest. Brown v.
Kelly Broadcasting Co.(1989) 257 Cal.Rptr. 708, 48 Cal.3d 711, 771 P.2d 406. Libel And Slander  49;
Libel And Slander  51(5)

Privilege for communications made without malice on occasions in which speaker and recipient share common
interest does not create broad "public-interest privilege" for news media. Brown v. Kelly Broadcasting
Co.(1989) 257 Cal.Rptr. 708, 48 Cal.3d 711, 771 P.2d 406. Libel And Slander  49

Constitution Art. 1, § 2(a) imposing responsibility for abuse of right of free speech supports refusal to impose
malice standard on private individual who claims to have been defamed by news media. Brown v. Kelly
Broadcasting Co.(1989) 257 Cal.Rptr. 708, 48 Cal.3d 711, 771 P.2d 406. Libel And Slander  51(5)

In defamation action against publisher or broadcaster, malice focuses upon defendant's state of mind, not his
conduct, and mere negligence in inquiry cannot constitute lack of reasonable or probable cause sufficient to
supply element of malice. Rollenhagen v. City of Orange (App. 4 Dist. 1981) 172 Cal.Rptr. 49, 116 Cal.App.3d
414. Libel And Slander  51(1)

Even if communications made by an informer to an official investigative and enforcement branch of internal
revenue service concerning perpetration of a possible tax fraud were maliciously motivated through a feeling of
revenge, as long as they were made to achieve intended objective of a quasi-judicial proceeding, i.e., institution
of a tax investigation proceeding, presence of malice was irrelevant, and as long as informant fulfilled final
condition of authorized participation through his status as a potential witness in any continuing or subsequent
proceeding, communications fell within privilege accorded defamatory publications made in an "official
proceeding authorized by law," notwithstanding whether informer possessed some undefined "personal stake"
in eventual outcome of proceeding. Tiedemann v. Superior Court In and For Alameda County (App. 1 Dist.
1978) 148 Cal.Rptr. 242, 83 Cal.App.3d 918. Libel And Slander  39; Libel And Slander  51(2)

This section providing that a privileged publication or broadcast is one that is made in any legislative or judicial
proceeding or in any other official proceeding authorized by law confers an absolute privilege which is in no
way affected by presence of malice. Ascherman v. Natanson (App. 1 Dist. 1972) 100 Cal.Rptr. 656, 23
Cal.App.3d 861. Libel And Slander  37; Libel And Slander  38(1)

Privilege of allegedly defamatory statement to person interested therein by one who is also interested or who
stands in such relation to him as to afford ground to suppose innocent motive or who is requested by person
interested to give information is a qualified or conditional one because it applies only to communications
without malice. Roemer v. Retail Credit Co.(App. 1 Dist. 1970) 83 Cal.Rptr. 540, 3 Cal.App.3d 368. Libel And
Slander  51(4)



"Malice" (in the California law and not federal constitutional law sense) is established by evidence from which
hatred or ill will in making defamatory statements can be inferred. Peoples v. Tautfest (App. 2 Dist. 1969) 79
Cal.Rptr. 478, 274 Cal.App.2d 630. Libel And Slander  51(1)

On issue of privilege of remarks made during judicial proceedings, motives, possible malice or lack of belief in
truth of remarks of alleged defamer are not relevant. Friedman v. Knecht (App. 2 Dist. 1967) 56 Cal.Rptr. 540,
248 Cal.App.2d 455. Libel And Slander  50; Libel And Slander  51(2)

If comments were not published primarily for a bona fide purpose, but were published because of malice,
publisher is liable if his comments, opinions or criticisms are defamatory. Maidman v. Jewish Publications,
Inc.(1960) 7 Cal.Rptr. 617, 54 Cal.2d 643, 355 P.2d 265. Libel And Slander  51(5)

Where it appears without conflict that defamatory publication, if made without malice, was a privileged
communication to an interested person within this section defining a privileged communication, malice
becomes gist of libel action and must exist as a fact before cause of action will lie. Freeman v. Mills (App. 2
Dist. 1950) 97 Cal.App.2d 161, 217 P.2d 687. Libel And Slander  51(1)

Where occasion and relations between one making a defamatory charge and the one to whom charge is made,
are such that publication would be privileged, the right of the publisher to write is complete and unqualified,
except that he must write without malice. Freeman v. Mills (App. 2 Dist. 1950) 97 Cal.App.2d 161, 217 P.2d
687. Libel And Slander  51(1)

The tenor of a communicated defamatory statement may be evidence of malice destroying a privilege. Brewer
v. Second Baptist Church of Los Angeles (1948) 32 Cal.2d 791, 197 P.2d 713. Libel And Slander  51(1)

The "malice" referred to by subd. 3 of this section is malice in popular conception of the term as a desire or
disposition to injure another founded upon spite or ill will. Harris v. Curtis Pub. Co.(App. 4 Dist. 1942) 49
Cal.App.2d 340, 121 P.2d 761.

Evidence that magazine made extensive investigation of facts with respect to absence of students' savings bank
system in certain city's schools, and, on being informed that school board president had stated that students
should spend their money and let the government take care of them when they became old, inquired of school
board president as to truth of statement and received no reply, and that, although magazine subsequently printed
another article referring to statement of school board president he was not referred to in subsequent article by
name or otherwise, established that first article was printed without "malice" within subd. 3 of this section.
Harris v. Curtis Pub. Co.(App. 4 Dist. 1942) 49 Cal.App.2d 340, 121 P.2d 761. Libel And Slander  112(2)

"Malice," as used in subd. 3 of this section is used in its popular sense — that is, a desire or disposition to injure
another founded upon spite or ill will — and may be proven either directly or indirectly taking into
consideration the general course of defendant's conduct and specific acts or external evidence. Siemon v. Finkle
(1923) 190 Cal. 611, 213 P. 954. Libel And Slander  112(2)

In an action for slander, where defendant in his answer alleges that the words were spoken in a privileged
communication, he thereby tenders the issue of malice, and plaintiff is entitled to introduce any competent
evidence of express malice as fully as if it had been alleged in her complaint. Harris v. Zanone (1892) 93 Cal.
59, 28 P. 845. Libel And Slander  100(5)

Where, in an action for slander defendant pleaded that he uttered the defamatory words in a privileged
communication to a third person, but there was evidence that he had repeated the words to others on different
occasions, and there was other evidence tending to show that the words were false, and that defendant had
expressed a determination to injure plaintiff's reputation, the jury was warranted in finding that defendant was
actuated by express malice, and therefore was not entitled to the immunity of a privileged communication,
under this section, and § 48. Harris v. Zanone (1892) 93 Cal. 59, 28 P. 845. Libel And Slander  112(2)

201.  —  —  Actual malice, practice and procedure



"Malice", within subd. 3 of this section must be express or actual. Harris v. Curtis Pub. Co.(1942) 121 P.2d 761,
49 Cal.App.2d 340; Taylor v. Lewis (1933) 22 P.2d 569, 132 Cal.App. 381.

In the context of California's common interest privilege, "actual malice" means a state of mind arising from
hatred or ill will, evidencing a willingness to vex, annoy or injure another person; malice may also be
established by showing that defendants lacked reasonable grounds to believe that statement at issue was true
and therefore acted with reckless disregard for plaintiff's rights. Coastal Abstract Service, Inc. v. First American
Title Ins. Co., C.A.9 (Cal.)1999, 173 F.3d 725, 50 U.S.P.Q.2d 1118. Libel And Slander  51(4)

Jury found supervisor acted with actual malice, with regard to statement she made about city employee, and
thus under California law defense of fair comment could not have applied to her statement. Maynard v. City of
San Jose, C.A.9 (Cal.)1994, 37 F.3d 1396, as amended, on remand 1996 WL 101192. Libel And Slander 
44(3)

Actual malice required to overcome California reporter's privilege is subjective standard testing the publisher's
good faith belief in the truth of his or her statements. Crane v. Arizona Republic, C.A.9 (Cal.)1992, 972 F.2d
1511. Libel And Slander  51(5)

Jury could find actual malice from fact that newspaper article stated that one of two targets of congressional
investigation denied the charges and stated that he had spoken with the other target and that second target stated
that he had not conversed with the first target, as the reporter had spoken with the two men a month apart and
they had spoken to each other in the interim. Crane v. Arizona Republic, C.A.9 (Cal.)1992, 972 F.2d 1511.
Libel And Slander  123(8)

The actual malice required to overcome statutory privilege of a publication is to be distinguished from that
sometimes inferred from intentional doing of a wrongful act without justification. Kemart Corp. v. Printing Arts
Research Lab., Inc., C.A.9 (Cal.)1959, 269 F.2d 375, 122 U.S.P.Q. 56, certiorari denied 80 S.Ct. 197, 361 U.S.
893, 4 L.Ed.2d 151, 123 U.S.P.Q. 590. Libel And Slander  51(1)

Under California law, publication by defendant, which had a patent competing with patent of plaintiff, to
prospective licensees of charges of infringement against plaintiff was privileged, and in order for plaintiff to
recover for trade libel, it was necessary to show "actual malice" as distinguished from malice inferred from
false communication in and of itself. Kemart Corp. v. Printing Arts Research Lab., Inc., C.A.9 (Cal.)1959, 269
F.2d 375, 122 U.S.P.Q. 56, certiorari denied 80 S.Ct. 197, 361 U.S. 893, 4 L.Ed.2d 151, 123 U.S.P.Q. 590.
Libel And Slander  45(2); Libel And Slander  51(4)

The malice necessary to defeat the qualified common-interest privilege is actual malice, which is established by
a showing that the publication was motivated by hatred or ill will towards the plaintiff or by a showing that the
defendant lacked reasonable ground for belief in the truth of the publication and thereafter acted in reckless
disregard of the plaintiff's rights. Taus v. Loftus (2007) 54 Cal.Rptr.3d 775, 40 Cal.4th 683, 151 P.3d 1185.
Libel And Slander  51(4)

Television station's repeated references to superior court judge as having receiving lowest score of all local
superior court judges in opinion poll conducted of attorneys, although perhaps unnecessarily heavy handed in
doing reports on poll, did not constitute actual malice; fact that some of attorneys whose ballots were tabulated
might have harbored resentments against judges being rated did not take reported results of opinion poll outside
protection of First Amendment, nor was there any evidence that station had preconceived plan to design poll
which would discredit judge. Aisenson v. American Broadcasting Co.(App. 2 Dist. 1990) 269 Cal.Rptr. 379,
220 Cal.App.3d 146. Constitutional Law  2170; Libel And Slander  51(5)

Evidence was insufficient to establish that series of newspaper articles accusing city council member of
unethical conduct as member of local antipoverty agency were published with actual malice, precluding council
member from recovering from newspaper publisher and reporter in libel action; although evidence indicated
that articles contained factual errors, that reporter had exhibited hostility toward the council member and that
the reporter had failed to follow accepted journalism practices, no evidence indicated that the reporter or the



publisher believed the stories were untrue. Fletcher v. San Jose Mercury News (App. 6 Dist. 1989) 264
Cal.Rptr. 699, 216 Cal.App.3d 172, review denied, certiorari denied 111 S.Ct. 51, 498 U.S. 813, 112 L.Ed.2d
26. Libel And Slander  112(2)

Regardless of ill-will toward maligned party, publication is privileged if it is nonetheless made for purpose
advanced by privilege; publication is attributable to proper purpose, regardless of such actual malice, if it would
have occurred in any event in pursuit of proper purpose. Stockton Newspapers, Inc. v. Superior Court (App. 3
Dist. 1988) 254 Cal.Rptr. 389, 206 Cal.App.3d 966. Libel And Slander  51(1)

Malice required to overcome fair comment privilege in libel action is actual malice, that state of mind arising
from hatred or ill will, evidencing a willingness to vex, annoy or injure another person, or lack of reasonable
grounds for a belief in truth of statement; mere allegations of malice are not sufficient and actual facts must be
alleged unless they are apparent from statement itself. (Per Regan, J., with two Justices specially concurring.)
Tschirky v. Superior Court of California, Siskiyou County (App. 3 Dist. 1981) 177 Cal.Rptr. 357, 124
Cal.App.3d 534. Libel And Slander  51(5)

In this section providing that a privileged publication or broadcast is one made in a communication, without
malice, to a person interested therein, malice referred to is actual malice or malice in fact, that is, a state of mind
arising from hatred or ill will, evidencing a willingness to vex, annoy or injure another person. Agarwal v.
Johnson (1979) 160 Cal.Rptr. 141, 25 Cal.3d 932, 603 P.2d 58. Libel And Slander  51(1)

Although susceptible of other inferences, evidence that county clerk who concededly defamed plaintiff in a
newspaper interview blamed plaintiff for fact that clerk had improperly released attached funds without a court
order and that clerk wished to transfer blame to plaintiff and thereby exculpate himself was sufficient to support
finding either that clerk bore plaintiff ill will or that clerk lacked goodfaith belief that defamatory statements
were true and, therefore, established actual malice required to defeat a qualified privilege. Sanborn v. Chronicle
Pub. Co.(1976) 134 Cal.Rptr. 402, 18 Cal.3d 406, 556 P.2d 764. Libel And Slander  112(2)

The malice necessary to defeat qualified privilege is "actual malice" which is established by showing that the
publication was motivated by hatred or ill will towards the plaintiff or by a showing that defendant lacked
reasonable ground for belief in the truth of the publication and therefore acted in reckless disregard of plaintiff's
rights. Roemer v. Retail Credit Co.(App. 1 Dist. 1975) 119 Cal.Rptr. 82, 44 Cal.App.3d 926. Libel And Slander

 51(1)

Word "malice" within this section defining a privileged communication as one made in a communication
without malice to a person interested therein by one who stands in such relation to person interested as to afford
a reasonable ground for supposing motive for communication innocent, is what is sometimes called actual
malice or malice in fact, that is, a state of mind arising from hatred or ill will, evidencing a willingness to vex,
annoy or injure another person. Dietrich v. Litton Industries, Inc.(App. 2 Dist. 1970) 90 Cal.Rptr. 856, 12
Cal.App.3d 704. Libel And Slander  51(1)

Report concerning qualifications of junior college district superintendent by investigative panel composed of
members of state teachers association and similar organizations is conditionally privileged, and such report
cannot be basis for cause of action unless the superintendent can demonstrate that the alleged defamatory report
was made with actual malice. McCunn v. California Teachers Ass'n (App. 1 Dist. 1970) 83 Cal.Rptr. 846, 3
Cal.App.3d 956. Libel And Slander  43

Oral communication is not privileged if made with actual malice; "malice" being desire or disposition to injure
another, founded upon spite or ill will. McLean v. Altringer (App. 4 Dist. 1931) 114 Cal.App. 363, 300 P. 79.
Libel And Slander  51(1)

Where landlord accused tenant of stealing dishes, admission landlord did not own such dishes and no such
dishes were in house supported finding of actual malice. McLean v. Altringer (App. 4 Dist. 1931) 114 Cal.App.
363, 300 P. 79. Libel And Slander  112(2)

The word "malice" in the provisions of this section upon the subject of libel and slander means actual or express



malice, as distinguished from that somewhat fictional form of malice sometimes described as "a wrongful act
done intentionally without just cause or excuse," or as "the absence of legal excuse"; and actual malice may be
inferred from the publication of a defamatory charge that is false in fact and not within the realm of absolute
privilege, defined in subd. 1, and 2 of this section, and actual malice may also be inferred where the charge is
false and is libelous per se, and the defendant publishes it without having probable cause for believing it to be
true and such inference is sufficient to defeat the defense of qualified privilege. Snively v. Record Pub.
Co.(1921) 185 Cal. 565, 198 P. 1. Libel And Slander  5

Where plaintiff seeks to recover punitive damages for libel, or where the defendant alleges that the publication
was justified on the ground that it was privileged, actual malice or malice in fact becomes an issue. Scott v.
Times-Mirror Co.(1919) 181 Cal. 345, 184 P. 672. Libel And Slander  100(1)

"Malice" as used in this section means malice in fact, or a libel published with an actual malicious intent. Davis
v. Hearst (1911) 160 Cal. 143, 116 P. 530. Libel And Slander  51(1)

202.  —  —  Absence of malice, practice and procedure

Plaintiff must demonstrate actual malice as that term is defined in New York Times before punitive damages
may be awarded in defamation action. Crane v. Arizona Republic, C.A.9 (Cal.)1992, 972 F.2d 1511. Libel And
Slander  120(2)

Title insurance company was not liable, based on slander of title, to third party having interest in property
examined, even if title company falsely informed customer that its deeds of trust were superior to third party's
deeds, where third party failed to allege malice. Smith v. Commonwealth Land Title Ins. Co.(App. 2 Dist. 1986)
223 Cal.Rptr. 339, 177 Cal.App.3d 625, review denied. Libel And Slander  131

Reference to possible return of plaintiff as city attorney was not defamatory, and, in any event, reporter
indicated he based this statement on sources at city hall and city manager, and although latter did not want to be
quoted and did not remember making such statement, lack of malice by newspaper owners and publishers was
demonstrated by the legitimacy of sources of information, as well as extended controversy surrounding
plaintiff's dismissal, the recall of three of four city council members who voted to discharge him, and length of
time city took to find replacement. Weingarten v. Block (App. 1 Dist. 1980) 162 Cal.Rptr. 701, 102 Cal.App.3d
129, certiorari denied 101 S.Ct. 267, 449 U.S. 899, 66 L.Ed.2d 128. Libel And Slander  10(3); Libel And
Slander  51(5)

As absence of actual malice is an essential part of the defense of qualified privilege under subd. 3 of this
section, it is necessary, for a defendant pleading such privilege, to prove such absence of actual malice to
sustain his defense. Snively v. Record Pub. Co.(1921) 185 Cal. 565, 198 P. 1. Libel And Slander  101(4)

203.  —  —  Libel per se, malice, practice and procedure

Under California law, a letter which plaintiff wrote to television station and which suggested on its face that
defendant (counterclaimant) was untruthful, that he had received stolen property, and that he had intentionally
misappropriated literary property belonging to plaintiff, constituted libel per se; and malice which motivated
letter destroyed any privilege that might otherwise have existed. Axelbank v. Rony, C.A.9 (Cal.)1960, 277 F.2d
314, 125 U.S.P.Q. 262. Libel And Slander  6(2); Libel And Slander  7(2); Libel And Slander 
7(13); Libel And Slander  51(1)

204.  —  —  Pleadings, malice, practice and procedure

For allegations of malice in complaint, see "Notes of Decisions" under Civil Code § 48.

Life insurer that alleged intentional misrepresentations, but did not directly allege malice, would be given leave
to amend complaint to clearly state allegations of malice, in defamation action against former agent arising from
letter written to other agents about insurer's alleged financial problems. Kentucky Cent. Life Ins. Co. v. LeDuc,
N.D.Cal.1992, 814 F.Supp. 832. Federal Civil Procedure  842



Allegations that statement made by reporter was false, that statement was broadcast either knowing that it was
false or with reckless disregard for whether it was true, that broadcast company and reporter had no facts to
indicate statement was true and with minimal investigation of public record could have established statement
was false, that broadcast company had repeatedly demonstrated pattern of broadcast of derogatory statements
about dissident political group, that broadcast was made maliciously, and that broadcast company and reporter
knowing statement to be false made statement with intent to oppress members of group, sufficiently pled malice
to defeat claim of qualified privilege under California law and First Amendment, and to state claim for slander
against broadcast company and reporter. Stevens v. Rifkin, N.D.Cal.1984, 608 F.Supp. 710. Constitutional Law

 2168; Libel And Slander  83

Triable issue of fact existed as to whether company employee's written complaint to human resources officer
alleging sexual harassment by supervisor was made with malice and thus not privileged, precluding summary
judgment for that employee in supervisor's defamation action. Cruey v. Gannett Co.(App. 1 Dist. 1998) 76
Cal.Rptr.2d 670, 64 Cal.App.4th 356. Judgment  181(33)

Malice necessary to prevent application of qualified privilege may be alleged by pleading that publication was
motivated by hatred or ill will toward plaintiff. Kelly v. General Telephone Co.(App. 2 Dist. 1982) 186
Cal.Rptr. 184, 136 Cal.App.3d 278. Libel And Slander  83

In action brought by investigative reporter against newspaper publisher alleging that publisher's statements
given in response to a journalist's questions regarding plaintiff and the newspaper's editorial policies were
slanderous, conclusionary allegations of reporter's complaint contained no facts of requisite malice sufficient to
defeat publisher's privilege. Lagies v. Copley (App. 4 Dist. 1980) 168 Cal.Rptr. 368, 110 Cal.App.3d 958. Libel
And Slander  83

In order to defeat the qualified privilege which exists for communication, without malice, to a person interested
therein by one who is also interested, actual facts of malice must be alleged or be apparent from the
communication themselves. Martin v. Kearney (App. 2 Dist. 1975) 124 Cal.Rptr. 281, 51 Cal.App.3d 309. Libel
And Slander  93

Attorney's libel complaint against doctor, based on letter doctor had written local bar association, was subject to
dismissal where letter was protected by qualified privilege, factual statements in letter were concededly true,
and there was no showing of spite or ill will. Katz v. Rosen (App. 1 Dist. 1975) 121 Cal.Rptr. 853, 48
Cal.App.3d 1032. Pleading  354; Pretrial Procedure  648

Complaint alleging that "said statement and publication was made by defendants with evil motive and malice,
wilfully and wrongfully, and with intent to injure, disgrace and defame plaintiffs and with wanton and reckless
disregard for the truth or falsity of statements made." adequately pleaded malice. Mullins v. Brando (App. 2
Dist. 1970) 91 Cal.Rptr. 796, 13 Cal.App.3d 409, certiorari denied 91 S.Ct. 2231, 403 U.S. 923, 29 L.Ed.2d
701. Libel And Slander  83

Since qualified privilege creates a presumption that communication is made innocently and without malice,
pleadings must contain affirmative allegations of malice in fact, and malice must exist as a fact in order to
destroy the privilege, and such facts must establish that person speaking defamatory words entertained toward
person defamed a feeling of hatred or ill will going beyond that which occasion for communication apparently
justified and different from that motive which prima facie rendered the communication privileged. Smith v.
Hatch (App. 1 Dist. 1969) 76 Cal.Rptr. 350, 271 Cal.App.2d 39. Libel And Slander  51(1); Libel And
Slander  83

Allegations that defendants acted wickedly and maliciously, that tabloid was distributed by them for express
purpose of injuring plaintiff and causing his defeat in primary election and that alleged libels were false,
malicious and unprivileged and were calculated to and did expose plaintiff to hatred, contempt, ridicule and
obloquy, causing him to be shunned and avoided, failed to allege actual malice thereby rendering counts for
conspiracy and libel insufficient. Noonan v. Rousselot (App. 2 Dist. 1966) 48 Cal.Rptr. 817, 239 Cal.App.2d



447. Libel And Slander  83

When a libel complaint discloses existence of privilege, actual malice must be pleaded. Boyich v. Howell (App.
1 Dist. 1963) 34 Cal.Rptr. 794, 221 Cal.App.2d 801. Libel And Slander  83

If libel complaint discloses existence of qualified privilege, complaint must allege malice to state cause of
action. Everett v. California Teachers Ass'n (App. 2 Dist. 1962) 25 Cal.Rptr. 120, 208 Cal.App.2d 291. Libel
And Slander  83

Where complaint for slander contained no allegations indicating that the publications allegedly made by
defendant were conditionally privileged, plaintiff's failure to allege malice in such manner as to defeat such
privilege did not render complaint defective. Schessler v. Keck (App. 1 Dist. 1954) 125 Cal.App.2d 827, 271
P.2d 588. Libel And Slander  83

Where an alleged libelous allegation in a complaint charging the president of a corporation with
misappropriation and embezzlement of the corporation's funds was absolutely privileged, it could not be
rendered actionable because malicious; malice being irrelevant under such circumstances. Gosewisch v. Doran
(1911) 161 Cal. 511, 119 P. 656, Am.Ann.Cas. 1913D,442. Libel And Slander  51(2)

205.  —  —  Presumptions and inferences, malice, practice and procedure

If malice is shown, common interest privilege is not merely overcome; it never arises in the first instance.
Kashian v. Harriman (App. 5 Dist. 2002) 120 Cal.Rptr.2d 576, 98 Cal.App.4th 892. Libel And Slander 
51(4)

Actual malice cannot be implied in support of libel claim, and must be proven by direct evidence. Beilenson v.
Superior Court (App. 2 Dist. 1996) 52 Cal.Rptr.2d 357, 44 Cal.App.4th 944. Libel And Slander  112(2)

Where reportage attributes charge of official impropriety to third person, bare absence of belief in charge does
not give rise to inference of malice. Stockton Newspapers, Inc. v. Superior Court (App. 3 Dist. 1988) 254
Cal.Rptr. 389, 206 Cal.App.3d 966. Libel And Slander  101(4)

If corporate officer did not have probable cause for his statements concerning plaintiff in letter to investor even
though officer enjoyed a position of qualified privilege in relation to investor because of their mutual interest in
corporation and positions on its board of directors, malice might be inferred. Swaffield v. Universal Ecsco
Corp.(App. 2 Dist. 1969) 76 Cal.Rptr. 680, 271 Cal.App.2d 147. Libel And Slander  5

Under this section providing that a publication is privileged if it is made without malice, to a person interested
therein, by one who is also interested, or by one who is requested by person interested to give the information,
in determining whether a defendant may take advantage of such privilege, malice may be inferred if defendant
does not have reasonable or probable cause to believe his statement to be true. Stationers Corp. v. Dun &
Bradstreet, Inc.(1965) 42 Cal.Rptr. 449, 62 Cal.2d 412, 398 P.2d 785. Libel And Slander  51(4)

Malice is not inferred from privileged communications. Gunter v. Cooper (App. 1957) 154 Cal.App.2d 862, 317
P.2d 94. Libel And Slander  101(4)

When facts clearly constitute privileged communication, although language employed under other
circumstances might be slanderous per se, privilege creates presumption of no malice. Jones v. Express Pub.
Co.(App. 1 Dist. 1927) 87 Cal.App. 246, 262 P. 78. Libel And Slander  101(4)

206.  —  —  Proof of malice, practice and procedure

Malice, for purposes of the common interest privilege, may be established by showing the publisher of a
defamatory statement lacked reasonable grounds to believe the statement was true, and therefore acted with a
reckless disregard for the rights of the person defamed. Kashian v. Harriman (App. 5 Dist. 2002) 120
Cal.Rptr.2d 576, 98 Cal.App.4th 892. Libel And Slander  51(4)



To establish malice, for purposes of the common interest privilege, it is not sufficient to show that the
statements were inaccurate, or even unreasonable; only willful falsity or recklessness will suffice, and it is only
when the negligence amounts to a reckless or wanton disregard for the truth, so as to reasonably imply a wilful
disregard for or avoidance of accuracy, that malice is shown. Kashian v. Harriman (App. 5 Dist. 2002) 120
Cal.Rptr.2d 576, 98 Cal.App.4th 892. Libel And Slander  51(4)

As a public figure, unsuccessful political candidate bringing libel action had the burden of showing, by clear
and convincing evidence, that the objectionable statements were made with actual malice; "malice" could be
established by showing that defendants had recklessly disregarded the truth. Beilenson v. Superior Court (App.
2 Dist. 1996) 52 Cal.Rptr.2d 357, 44 Cal.App.4th 944. Libel And Slander  112(2)

Clear and convincing standard for showing "malice" in support of libel claim requires that the evidence be such
as to command the unhesitating assent of every reasonable mind. Beilenson v. Superior Court (App. 2 Dist.
1996) 52 Cal.Rptr.2d 357, 44 Cal.App.4th 944. Libel And Slander  112(2)

Failure to investigate does not in itself establish "bad faith" for purposes of proving "malice" in support of libel
claim. Beilenson v. Superior Court (App. 2 Dist. 1996) 52 Cal.Rptr.2d 357, 44 Cal.App.4th 944. Libel And
Slander  51(1)

Oral surgeon's allegation that publications made by dental insurance corporation and its director were part of
plan to discredit and impugn reputation and integrity of oral surgeon was sufficient allegation of malice to
defeat claim of qualified privilege for defamatory statements made in letter to certain of surgeon's patents
explaining reasons for denial of patients' claims. Slaughter v. Friedman (1982) 185 Cal.Rptr. 244, 32 Cal.3d
149, 649 P.2d 886. Libel And Slander  83

Where employer's president's statement to insurance adjusters who referred business to employer that former
employee "was a thief" was simply his conclusion based upon his investigation of what appeared to be criminal
conduct on part of employee, and where employee made no showing that all statements made by president in
regard to employee's termination were not made in context of protecting interests valuable to both employer and
those to whom communications were made, employee failed to show actual malice required to defeat
conditional privilege that attached to statements to adjusters. Williams v. Taylor (App. 3 Dist. 1982) 181
Cal.Rptr. 423, 129 Cal.App.3d 745. Libel And Slander  51(4)

Proof of malice at trial of action for alleged libel of city council candidate would be required to meet not only
statutory requirements but also federal constitutional demands, and there could be no recovery unless publisher
either knew of falsity or published with reckless disregard for truth or falsity. Kapellas v. Kofman (1969) 81
Cal.Rptr. 360, 1 Cal.3d 20, 459 P.2d 912. Libel And Slander  51(5)

Malice in the utterance of a slander which authorizes punitive damages may be proved either by direct evidence
of the evil motive or intent or by inferences which may be drawn from the facts proved. Wright v. Baldwin
(App. 1 Dist. 1920) 47 Cal.App. 147, 190 P. 377. Libel And Slander  112(2)

207.  —  —  Instructions, malice, practice and procedure

Defendants in slander action could not urge on appeal that it was error for trial court to give instructions on
malice they had proposed or instructions offered by defendant concerning same matter, where defendants had
not withdrawn requested instructions and had not indicated in any manner they wished to remove issue of
malice from case. Stoneking v. Briggs (App. 1 Dist. 1967) 62 Cal.Rptr. 249, 254 Cal.App.2d 563. Appeal And
Error  882(12)

208. Reckless disregard for truth, practice and procedure

Reliance by supervisor for trainees' employer on accuracy of trainee statements in reporting trainer's allegedly
improper comments to trainer's employer without confirming statements or investigating further was not
reckless for purposes of determining whether supervisor's statements were protected by statutory qualified
privilege for communications made without malice in common interest of speaker and listener, where



complaints by two trainees were corroborated by interviews with eight other trainees. Vackar v. Package
Machinery Co., N.D.Cal.1993, 841 F.Supp. 310. Libel And Slander  51(4)

Where information is from a source known to be hostile to subject against whom material is to be used, failure
to investigate truth of allegations solely received from such source may support finding that publication has
been made in wanton and reckless disregard of veracity. Fisher v. Larsen (App. 4 Dist. 1982) 188 Cal.Rptr. 216,
138 Cal.App.3d 627, certiorari denied 104 S.Ct. 390, 464 U.S. 959, 78 L.Ed.2d 335. Libel And Slander 
51(5)

None of newspaper reporter's statements constituted reckless disregard for truth, a requirement for actionable
libel of public official, such as plaintiff, where every statement had been traced to identifiable source, there was
no evidence that any source denied giving questioned information to reporter or that reporter either knew or had
clear grounds to suspect that statements might be false, and all that evidence revealed was that reporter relied on
one or two persons for each statement, that two sources did not remember statements attributed to them, and
that others were actively involved in events described in article and had bias against plaintiff. Weingarten v.
Block (App. 1 Dist. 1980) 162 Cal.Rptr. 701, 102 Cal.App.3d 129, certiorari denied 101 S.Ct. 267, 449 U.S.
899, 66 L.Ed.2d 128. Libel And Slander  51(5)

209. Negligence, practice and procedure

Under California law, mere negligence in making communication is not malice, as required to defeat qualified
privilege for making communication to person interested therein, but rather only willful falsity or recklessness
will suffice. Cabanas v. Gloodt Associates, E.D.Cal.1996, 942 F.Supp. 1295, affirmed 141 F.3d 1174. Libel
And Slander  51(4)

Mere negligence in investigating truth of allegedly defamatory statements is insufficient to establish malice that
would preclude application of statutory qualified privilege for communications made without malice in
common interest of speaker and listener. Vackar v. Package Machinery Co., N.D.Cal.1993, 841 F.Supp. 310.
Libel And Slander  51(4)

Decedent's children could not maintain independent cause of action for intentional infliction of emotional
distress based on defendants' publication of book, which referred to their deceased father's prior sexual and
political activities, which acts were insufficient to support their cause of action for defamation. Flynn v.
Higham (App. 2 Dist. 1983) 197 Cal.Rptr. 145, 149 Cal.App.3d 677. Damages  57.25(3)

Action for professional negligence may be defeated where liability is predicated upon publication of injurious
falsehood, consisting of communication of negligently prepared report to district attorney for purposes of
criminal action, which is absolutely privileged. Block v. Sacramento Clinical Labs, Inc.(App. 3 Dist. 1982) 182
Cal.Rptr. 438, 131 Cal.App.3d 386. Negligence  321

Mere negligence in investigation of facts, in sense of oversight or unintentional error, is not alone enough to
constitute malice which would defeat conditional privilege for allegedly defamatory statement to person
interested therein by one who is also interested or who stands in such relation to person interested as to afford
ground for supposing motive innocent or who is requested by person interested to give information, and it is
only when negligence amounts to a reckless or wanton disregard for truth so as to reasonably imply wilful
disregard for or avoidance of accuracy that malice is shown. Roemer v. Retail Credit Co.(App. 1 Dist. 1970) 83
Cal.Rptr. 540, 3 Cal.App.3d 368. Libel And Slander  51(4)

Where plaintiffs alleged that defendants published and distributed libelous reports negligently and recklessly
and that with reasonable care facts could have been stated correctly and fairly, since concept of negligence is
inherent in issue of probable cause, the question of negligent distribution was related to whether defendants
exceeded privilege by distributing publication to persons other than those interested within meaning of this
section and was one of factual matters to be determined at trial, precluding summary judgment. Stationers Corp.
v. Dun & Bradstreet, Inc.(1965) 42 Cal.Rptr. 449, 62 Cal.2d 412, 398 P.2d 785. Judgment  181(33)



210. Prospective advantage, practice and procedure

Litigation privilege, if applicable, would preclude not only defamation action, but also any actions for
intentional interference with existing and prospective economic relationships and intentional infliction of
emotional distress; only malicious prosecution actions are exempt from privilege. Rothman v. Jackson (App. 2
Dist. 1996) 57 Cal.Rptr.2d 284, 49 Cal.App.4th 1134, rehearing denied, review denied. Damages  57.49;
Malicious Prosecution  40; Torts  220

Since, under provision of this section, which renders absolutely privileged a publication made in any legislative
or judicial proceeding or in any other official proceeding authorized by law, junior high school boys' parents'
allegedly defamatory correspondence with city education board and others concerning their complaint against
boys' vice-principal, was privileged, vice-principal was precluded from utilizing such as basis of an action for
interference with prospective advantage; in addition to matter of privilege, vice-principal had failed to sustain
his burden of proof to show that, except for parents' correspondence, there was a reasonable probability that an
economic advantage would have accrued to him. Brody v. Montalbano (App. 2 Dist. 1978) 151 Cal.Rptr. 206,
87 Cal.App.3d 725, certiorari denied 100 S.Ct. 87, 444 U.S. 844, 62 L.Ed.2d 57. Torts  241

Listing agent, which did not allege fraud, failed to overcome presumption of probable cause arising from
debtor's successful litigation to dissolve joint venture, and therefore, under California's litigation privilege
shielding communications made in judicial proceedings, litigation to dissolve joint venture could not provide
basis for debtor's liability to listing agent under either implied covenant of good faith and fair dealing or tortious
interference with contract claim. In re Specialty Restaurants Corp., C.A.92002, 45 Fed.Appx. 600, 2002 WL
1890668, Unreported. Torts  242; Torts  257

211. Invasion of privacy, practice and procedure

Statutory restrictions on cause of action for defamation apply to alternative theory of invasion of privacy based
on same facts. Copp v. Paxton (App. 1 Dist. 1996) 52 Cal.Rptr.2d 831, 45 Cal.App.4th 829, rehearing denied,
review denied. Torts  326

212. Emotional harm, practice and procedure

Litigant's claim under California law for intentional infliction of emotional distress based on allegedly improper
handling of supersedeas bond was precluded by California's litigation privilege; all of challenged
communications were made by litigants during the course of judicial proceedings, and all had a logical relation
to the object of litigation, i.e., the bond. Moore v. Brewster, C.A.9 (Cal.)1996, 96 F.3d 1240, certiorari denied
117 S.Ct. 963, 519 U.S. 1118, 136 L.Ed.2d 848. Damages  57.49

Under California law, litigation privilege applies in actions alleging intentional infliction of emotional distress.
Moore v. Brewster, C.A.9 (Cal.)1996, 96 F.3d 1240, certiorari denied 117 S.Ct. 963, 519 U.S. 1118, 136
L.Ed.2d 848. Damages  57.49

Insofar as ex-husband alleged ex-wife made false accusations within dissolution action, ex-wife's statements
were privileged and could not give rise to cause of action for intentional infliction of emotional distress. Begier
v. Strom (App. 1 Dist. 1996) 54 Cal.Rptr.2d 158, 46 Cal.App.4th 877. Damages  57.49

Judicial proceeding privilege did not bar ex-husband's cause of action for intentional infliction of emotional
distress based upon ex-wife's conduct in filing a false police report that ex-husband had molested his daughter.
Begier v. Strom (App. 1 Dist. 1996) 54 Cal.Rptr.2d 158, 46 Cal.App.4th 877. Damages  57.49

Statutory privilege applicable to statements made in official proceeding authorized by law did not immunize
ex-wife from liability for intentional infliction of emotional distress for filing false police report alleging that
ex-husband molested daughter, given statute directing that person who knowingly makes false report of child
abuse is liable for any damages caused. Begier v. Strom (App. 1 Dist. 1996) 54 Cal.Rptr.2d 158, 46 Cal.App.4th
877. Damages  57.49



Litigation privilege is absolute, complete defense, regardless of malice, to defamation and other torts, including
intentional interference with economic relations and intentional infliction of emotional distress. Laffer v.
Levinson, Miller, Jacobs & Phillips (App. 2 Dist. 1995) 40 Cal.Rptr.2d 233, 34 Cal.App.4th 117, review
denied. Damages  57.49; Libel And Slander  38(1); Libel And Slander  51(1); Torts  220

Limited, rather than absolute, privilege applied to statements between codefendants in action after settlement
with mutual releases, precluding summary judgment for defendants in subsequent action for intentional
interference with economic relations, conspiracy, and intentional infliction of emotional distress based on
statements that allegedly caused third party to withdraw from negotiations to settle cross-complaint by plaintiff
against third party in another action; there were triable issues of fact as to whether defendants made statements
to third party in good faith contemplation of litigation, where defendants failed to file threatened action, and
they had released third party from all claims for indemnity in connection with earlier action. Laffer v. Levinson,
Miller, Jacobs & Phillips (App. 2 Dist. 1995) 40 Cal.Rptr.2d 233, 34 Cal.App.4th 117, review denied. Judgment

 181(33)

Statutory privilege accorded statements made in judicial proceedings barred action for intentional infliction of
emotional distress arising out of filing of orders to show cause by ex-wife, her attorney, and attorney's law firm
against ex-husband and serving of interrogatories. Chauncey v. Niems (App. 2 Dist. 1986) 227 Cal.Rptr. 718,
182 Cal.App.3d 967. Damages  57.49

Conduct which is privileged under provision of this section, which renders absolutely privileged a publication
made in any legislative or judicial proceeding or in any other official proceeding authorized by law, may not
form basis for an intentional infliction of emotional distress action, since to allow a plaintiff to proceed with
such a cause of action would operate as a severe deterrent to communications otherwise protected and would
thereby substantially defeat purpose of privilege to afford utmost freedom of access to courts. Brody v.
Montalbano (App. 2 Dist. 1978) 151 Cal.Rptr. 206, 87 Cal.App.3d 725, certiorari denied 100 S.Ct. 87, 444 U.S.
844, 62 L.Ed.2d 57. Damages  57.49

213. Litigation stress, practice and procedure

Damages may not be awarded for "litigation stress." Ortega v. Pajaro Valley Unified School Dist.(App. 6 Dist.
1998) 75 Cal.Rptr.2d 777, 64 Cal.App.4th 1023, modified on denial of rehearing, review denied. Damages 
57.1

214. Reference to other publications, practice and procedure

In an action for libel based on the publication of a newspaper article, a prior publication by the same defendants
was admissible to show actual malice if relating to plaintiff. Stevens v. Storke (1923) 191 Cal. 329, 216 P. 371.
Appeal And Error  1050(1); Libel And Slander  104(3)

In action for libel against a newspaper, previous publications, even of a nature dissimilar to the one sued for, are
admissible to establish malice. Earl v. Times-Mirror Co.(1921) 185 Cal. 165, 196 P. 57. Libel And Slander 
104(3)

Where the meaning or sense of publications pleaded cannot be apprehended or understood without reference to
some other publication on the same subject having reference to the plaintiff, such other publication may be
received in evidence. Newby v. Times-Mirror Co.(App. 3 Dist. 1920) 46 Cal.App. 110, 188 P. 1008. Libel And
Slander  105(2)

The defendant may not put in passages contained in a subsequent and distinct publication unless the words sued
on are equivocal or ambiguous. Newby v. Times-Mirror Co.(App. 3 Dist. 1920) 46 Cal.App. 110, 188 P. 1008.
Libel And Slander  105(2)

215. Advertisement, practice and procedure

Software manufacturer's paid newspaper announcement, identifying companies alleged to have distributed



counterfeits of manufacturer's products to undercover investigators, captured substance of, and did not deviate
from, allegations in manufacturer's complaint, and thus, was "fair and true," within meaning of California
statute affording privilege for fair and true reports in, or communications to, public journal, of judicial
proceeding; announcement did not produce different effect on reader than would reading complaint. Microsoft
Corp. v. Yokohama Telecom Corp., C.D.Cal.1998, 993 F.Supp. 782. Libel And Slander  39

Software manufacturer's paid newspaper announcement of lawsuit's allegations was "report in" public journal,
within meaning of California statute affording privilege for fair and true reports in, or communications to,
public journal, of judicial proceeding; statute's wording did not require that journal be author of report.
Microsoft Corp. v. Yokohama Telecom Corp., C.D.Cal.1998, 993 F.Supp. 782. Libel And Slander  39

216. Estoppel, practice and procedure

One contesting authority to discharge her from public office during time of publication of alleged libelous
matter was estopped from denying she was public officer, and doctrine of privileged communications applied.
Jones v. Express Pub. Co.(App. 1 Dist. 1927) 87 Cal.App. 246, 262 P. 78. Libel And Slander  48(2)

217. Defenses, practice and procedure — In general

Filing of lis pendens by prior owners of house regarding owners' bankruptcy and owners' appeal of judgment
against them in collection action was not privileged, and thus purchasers, who obtained house at sheriff's sale,
were not precluded from bringing action for slander of title against prior owners; collection action did not
involve real-property claim, and there was no evidence that bankruptcy trustee attempted to set aside sheriff's
sale as preferential transfer. Palmer v. Zaklama (App. 5 Dist. 2003) 1 Cal.Rptr.3d 116, 109 Cal.App.4th 1367,
review denied. Libel And Slander  136

Privilege is an affirmative defense to a claim of defamation. Beroiz v. Wahl (App. 2 Dist. 2000) 100
Cal.Rptr.2d 905, 84 Cal.App.4th 485, 85 Cal.App.4th 85C, review denied. Libel And Slander  34

Employee of publishing company, who was sued for libel and slander in connection with her filing of
complaints alleging that supervisor had sexually harassed her, did not waive affirmative defense of privilege by
not raising it in her answer to complaint, where defense was asserted in employee's opening brief in her motion
for summary judgment and supervisor responded by arguing the inapplicability of privilege. Cruey v. Gannett
Co.(App. 1 Dist. 1998) 76 Cal.Rptr.2d 670, 64 Cal.App.4th 356. Libel And Slander  93

Party should be permitted to introduce affirmative defense of privilege in a summary judgment procedure so
long as the opposing party has adequate notice and opportunity to respond. Cruey v. Gannett Co.(App. 1 Dist.
1998) 76 Cal.Rptr.2d 670, 64 Cal.App.4th 356. Judgment  183

Litigation privilege, if applicable, would preclude not only defamation action, but also any actions for
intentional interference with existing and prospective economic relationships and intentional infliction of
emotional distress; only malicious prosecution actions are exempt from privilege. Rothman v. Jackson (App. 2
Dist. 1996) 57 Cal.Rptr.2d 284, 49 Cal.App.4th 1134, rehearing denied, review denied. Damages  57.49;
Malicious Prosecution  40; Torts  220

Defendants, as attorneys of record for insurance corporation which suffered a money judgment against it in
favor of plaintiffs, were entitled to defense of privilege as against claim of negligent misrepresentation when, in
order to avoid filing of an undertaking to stay enforcement on behalf of their clients, defendants both orally and
by letter stated that corporation was financially sound, where procedures under CCP § 917.1 employed by
plaintiffs to prevent execution of judgment obtained pending appeal were related to and connected with action
itself and, aside from involving litigants or other participants authorized by law, were employed to achieve
objects of litigation. Portman v. George McDonald Law Corp.(App. 2 Dist. 1979) 160 Cal.Rptr. 505, 99
Cal.App.3d 988. Libel And Slander  38(5)

Defense of conditional privilege was not available to writer of libelous per se letters published because of
malice. Fairfield v. Hagan (App. 2 Dist. 1967) 56 Cal.Rptr. 402, 248 Cal.App.2d 194. Libel And Slander 



51(1)

Normally, privilege is affirmative defense which must be pleaded in answer to complaint for libel, but if
complaint discloses existence of qualified privilege, it must allege malice to state cause of action. Morris v.
National Federation of the Blind (App. 1 Dist. 1961) 13 Cal.Rptr. 336, 192 Cal.App.2d 162. Libel And Slander

 83; Libel And Slander  93

Ordinarily privilege must be pleaded as affirmative defense, but where existence of privilege is shown on face
of complaint it may be raised by general demurrer. Pavlovsky v. Board of Trade of San Francisco (App. 1959)
171 Cal.App.2d 110, 340 P.2d 63. Libel And Slander  93; Libel And Slander  97

Where retailer brought action against board of trade association of wholesalers, manufacturers, and jobbers,
claiming damages because of association's publication of retailer's name as a debtor party thereby causing
association members to refuse to sell to him on credit, complaint showing that purpose of board was to provide
for joint action by all of its members, was sufficient to show on its face that communication was privileged, if
made without malice, so that defense of privilege was raised by general demurrer. Pavlovsky v. Board of Trade
of San Francisco (App. 1959) 171 Cal.App.2d 110, 340 P.2d 63. Libel And Slander  97

Defense that alleged libelous statements made in affidavits filed in personal injury action, were privileged,
could be raised by demurrer notwithstanding allegation that statements were not relevant to any issue involved
in action, since such allegation was mere conclusion of law which was not admitted by demurrers. Donnell v.
Linforth (App. 1 Dist. 1935) 11 Cal.App.2d 25, 52 P.2d 937. Libel And Slander  97

Defendant relying on qualified privilege applicable to communications by persons interested is not relieved of
pleading privilege as defense, unless complaint itself shows that communication was privileged and was made
without malice. Morcom v. San Francisco Shopping News Co.(App. 1935) 4 Cal.App.2d 284, 40 P.2d 940.
Libel And Slander  93

218.  —  —  Truth as defense, defenses, practice and procedure

Although paragraph of newspaper story attributed deputy district attorney as having said that those acquitted of
hate crimes were convicted on other charges, such statement was merely incidental to story and did not
diminish substantial veracity of comments attributed to attorney, and essential truth of attributed statements
provided county with complete defense to action for defamation brought by person charged and acquitted of
hate crimes. Goehring v. Wright, N.D.Cal.1994, 858 F.Supp. 989. Libel And Slander  55

Under California law, truth as defense to defamation charge is established if substance of statement is true,
irrespective of slight inaccuracy. Goehring v. Wright, N.D.Cal.1994, 858 F.Supp. 989. Libel And Slander 
55

Newspaper article paraphrasing deputy district attorney handling prosecutions for hate crimes as having said
that "a landlord," presumably plaintiff, "was acquitted at trial of a hate crime," was not defamatory under
California law; statement was apparently true and would not be injurious to plaintiff even if it were false.
Goehring v. Wright, N.D.Cal.1994, 858 F.Supp. 989. Libel And Slander  9(3); Libel And Slander  54

True statement accusing member of school district board of education of violating student privacy laws was
within protected speech of political campaign. Fisher v. Larsen (App. 4 Dist. 1982) 188 Cal.Rptr. 216, 138
Cal.App.3d 627, certiorari denied 104 S.Ct. 390, 464 U.S. 959, 78 L.Ed.2d 335. Constitutional Law  1681

Truth is complete defense against civil liability for defamation regardless of had faith or malicious purpose of
publisher of material. Swaffield v. Universal Ecsco Corp.(App. 2 Dist. 1969) 76 Cal.Rptr. 680, 271 Cal.App.2d
147. Libel And Slander  54

219. Malicious prosecution, generally, practice and procedure

Where state bar initiates investigation following complaint against attorney, no action for malicious prosecution
will lie, even if proceedings are terminated in favor of attorney. In re Moore, Bkrtcy.N.D.Cal.1995, 186 B.R.



962. Malicious Prosecution  12

Absolute privilege statute bars civil liability for any tort claim based upon a privileged communication, with the
exception of malicious prosecution, whose requirements include malice, lack of probable cause, and termination
in the plaintiff's favor. Hagberg v. California Federal Bank FSB (2004) 7 Cal.Rptr.3d 803, 32 Cal.4th 39, 32
Cal.4th 350, 81 P.3d 244. Libel And Slander  36; Malicious Prosecution  0.5; Malicious Prosecution

 40; Torts  122

Litigation privilege, if applicable, would preclude not only defamation action, but also any actions for
intentional interference with existing and prospective economic relationships and intentional infliction of
emotional distress; only malicious prosecution actions are exempt from privilege. Rothman v. Jackson (App. 2
Dist. 1996) 57 Cal.Rptr.2d 284, 49 Cal.App.4th 1134, rehearing denied, review denied. Damages  57.49;
Malicious Prosecution  40; Torts  220

Dismissal of a suit on the ground that defendant's statement is privileged under West's Ann.Cal.Civ.Code § 47,
subd. 2 regarding a publication or broadcast made in a judicial proceeding is a favorable termination of the suit
for purposes of a subsequent action for malicious prosecution on basis of that prior suit. Berman v. RCA Auto
Corp.(App. 2 Dist. 1986) 222 Cal.Rptr. 877, 177 Cal.App.3d 321, review denied. Malicious Prosecution 
35(1)

Although statutory privilege accorded to statements made in judicial proceedings appears in code in chapter on
defamation, it applies to virtually all other causes of action, with exception of action for malicious prosecution.
Ribas v. Clark (1985) 212 Cal.Rptr. 143, 38 Cal.3d 355, 696 P.2d 637. Malicious Prosecution  39

Although publication made in a hearing before the board of medical quality assurance would have been
afforded absolute protection against an action for libel or slander, no such privilege existed with respect to an
action for malicious prosecution based on defendants' communications to the Board in such hearing. Hogen v.
Valley Hosp.(App. 2 Dist. 1983) 195 Cal.Rptr. 5, 147 Cal.App.3d 119. Malicious Prosecution  40

First that a communication may be absolutely privileged for purposes of a defamation action does not prevent
its being an element of an action for malicious prosecution in a proper case, since policy of encouraging free
access to courts that underlies absolute privilege applicable in defamation actions is outweighed by policy of
affording redress for individual wrongs when requirements of favorable termination, lack of probable cause,
and malice are satisfied. Brody v. Montalbano (App. 2 Dist. 1978) 151 Cal.Rptr. 206, 87 Cal.App.3d 725,
certiorari denied 100 S.Ct. 87, 444 U.S. 844, 62 L.Ed.2d 57. Malicious Prosecution  40

Defense of privilege under this section relating to libel is not bar to action for malicious prosecution. Blancett v.
Burr (App. 2 Dist. 1929) 100 Cal.App. 61, 279 P. 668. Malicious Prosecution  40

220. Anti-SLAPP motions, practice and procedure

Suppliers' filing of stop notice and other collection efforts, against electrical contractor that cancelled purchase
orders after being told of alleged overcharging scheme, were not in contemplation of litigation, and thus were
not protected by litigation privilege and did not support anti-SLAPP (strategic lawsuit against public
participation) motion to strike contractor's unfair competition, libel, and defamation complaint; suppliers' mere
threats to pursue legal remedies did not demonstrate serious consideration of litigation. A.F. Brown Elec.
Contractor, Inc. v. Rhino Elec. Supply, Inc.(App. 4 Dist. 2006) 41 Cal.Rptr.3d 1, 137 Cal.App.4th 1118, as
modified, rehearing denied, review denied. Pleading  358

Statements which come within the protection of the litigation privilege are entitled to the benefits of the special
motion to strike complaint under anti-SLAPP (strategic lawsuit against public participation) statute. Healy v.
Tuscany Hills Landscape & Recreation Corp.(App. 4 Dist. 2006) 39 Cal.Rptr.3d 547, 137 Cal.App.4th 1.
Pleading  358

An action for defamation falls within the special motion to strike complaint under anti-SLAPP (strategic lawsuit
against public participation) statute if the allegedly defamatory statement was made in connection with



litigation. Healy v. Tuscany Hills Landscape & Recreation Corp.(App. 4 Dist. 2006) 39 Cal.Rptr.3d 547, 137
Cal.App.4th 1. Pleading  358

Attorney's actions, on which abuse of process action was based, were protected by litigation privilege, and thus
action was properly struck as SLAPP suit (strategic lawsuit against public participation); since gravamen of
action was attorney's procurement of underlying default judgment against plaintiff through privileged
communicative acts, litigation privilege extended to attorney's noncommunicative acts enforcing default
judgment, including not only filing writ of execution but also levying on plaintiff's property; disapproving
Drum v. Bleau, Fox & Associates (2003) 107 Cal.App.4th 1009, 132 Cal.Rptr.2d 602. Rusheen v. Cohen (2006)
39 Cal.Rptr.3d 516, 37 Cal.4th 1048, 128 P.3d 713. Pleading  358; Process  169

Contractor's action against city attorney for defamation was subject to special motion to strike under
anti-SLAPP (strategic lawsuit against public participation) statute, inasmuch as alleged defamatory statements
fell under the "official duty" privilege; city attorney expressed his opinion regarding the potential merits of
litigation he had initiated in federal court against contractor on behalf of city, and his comments were within the
scope of his duties. Tutor-Saliba Corp. v. Herrera (App. 1 Dist. 2006) 39 Cal.Rptr.3d 21, 136 Cal.App.4th 604.
Libel And Slander  39; Pleading  358

On television provider's motion to strike, under anti-SLAPP (strategic lawsuit against public participation)
statute, action brought by recipients of letters from provider demanding that recipients not use pirating devise,
recipients were not entitled to prehearing discovery of provider's business records; litigation privilege applied to
action, and thus records were irrelevant. Blanchard v. DIRECTV, Inc.(App. 2 Dist. 2004) 20 Cal.Rptr.3d 385,
123 Cal.App.4th 903, review denied. Pretrial Procedure  375

221. Breach of contract, generally, practice and procedure

Litigation privilege for legislative proceedings protected lawyer-optometrist from action by discount direct
seller of replacement contact lenses for inducing breach of contract, relating to acts of lawyer-optometrist in
facilitating meetings between seller's former in-house counsel and representatives of optometric associations
relating to counsel offering his services to seek laws regulating activities of businesses like seller's, in alleged
breach of counsel's separation agreement with seller. 1-800 Contacts, Inc. v. Steinberg (App. 2 Dist. 2003) 132
Cal.Rptr.2d 789, 107 Cal.App.4th 568, review denied. Torts  246

The litigation privilege, as statutorily applicable to legislative proceedings, applies to claims for inducing
breach of contract. 1-800 Contacts, Inc. v. Steinberg (App. 2 Dist. 2003) 132 Cal.Rptr.2d 789, 107 Cal.App.4th
568, review denied. Torts  220

To some degree, public official assumes his office subject to vicissitudes of public opinion and to extent that
changing mood of public opinion operates to interfere with his right to employment, he may not recover in tort
under theory of inducing breach of contract. Scott v. McDonnell Douglas Corp.(App. 2 Dist. 1974) 112
Cal.Rptr. 609, 37 Cal.App.3d 277. Labor And Employment  904

222. Pleadings, generally, practice and procedure

As respects sufficiency of complaint in libel action, where existence of privilege is disclosed on face of
complaint, privilege is available as defense on demurrer. Jackson v. Underwriters' Report (1937) 69 P.2d 878,
21 Cal.App.2d 591; Gosewisch v. Doran (1911) 119 P. 656, 161 Cal. 511, Ann.Cas.1913D, 442.

In slander action, defense of privilege must be pleaded to be available. Meraviglia v. Bovee (1931) 298 P. 1040,
113 Cal.App. 752; Swan v. Thompson (1899) 56 P. 878, 124 Cal. 193.

Where complaint did not show communication was absolutely privileged, such privilege must be specially
pleaded. Layne v. Kirby (1930) 284 P. 441, 208 Cal. 694; Maher v. Devlin (1928) 263 P. 812, 203 Cal. 270.

Defendant need only plead that qualifiedly privileged publication was made without malice. Miles v. Rosenthal
(1928) 266 P. 320, 90 Cal.App. 390; Maher v. Devlin (1928) 263 P. 812, 203 Cal. 270.



Under California law, complaint alleging that wire services and newspapers published accounts of a federal
trade commission press release which failed to indicate that some of the charges against various debt-collecting
companies named in the press release did not apply to plaintiff, as was indicated in the press release, stated a
claim for libel on which wire services and newspapers could be held liable at least for special damages and, in
the case of defendants who failed to publish timely corrections, for general and exemplary damages. Trans
World Accounts, Inc. v. Associated Press, N.D.Cal.1977, 425 F.Supp. 814. Libel And Slander  80; Libel
And Slander  118; Libel And Slander  120(1)

Cross-complaint sufficiently alleged that partners breached an agreement not to comment about alleged
wrongdoing of general partner, by authorizing negative comments to be made about general partner's
management through partners' attorney and CPA in the course of litigation. Wentland v. Wass (App. 3 Dist.
2005) 25 Cal.Rptr.3d 109, 126 Cal.App.4th 1484. Partnership  94

Plaintiffs may not avoid the strictures of defamation law by artfully pleading their defamation claims to sound
in other areas of tort law. Noel v. River Hills Wilsons, Inc.(App. 4 Dist. 2003) 7 Cal.Rptr.3d 216, 113
Cal.App.4th 1363. Libel And Slander  68

Complaint, which alleged only that campaign advertisement was published by candidate because of his feelings
of ill will toward union official and his desire to oppress official, and which did not allege any facts to support
this conclusion, failed to state cause of action for libel. (Per Regan, J., with two Justices specially concurring.)
Tschirky v. Superior Court of California, Siskiyou County (App. 3 Dist. 1981) 177 Cal.Rptr. 357, 124
Cal.App.3d 534. Libel And Slander  83

In libel action brought by plaintiff, former city attorney and local attorney for its redevelopment agency, against
newspaper owners and publishers, trial court did not abuse its discretion in allowing defendants to amend at
time of trial their answers, which alleged as affirmative defense that plaintiff was "public figure," to include
allegation that he was "public official," where plaintiff knew from beginning that New York Times (New York
Times Co. v. Sullivan, 84 S.Ct. 710, 376 U.S. 254, 11 L.Ed.2d 686) privilege was major issue, plaintiff's
complaint was pled in language of New York Times and in his trial brief he referred to himself as "public
official." Weingarten v. Block (App. 1 Dist. 1980) 162 Cal.Rptr. 701, 102 Cal.App.3d 129, certiorari denied
101 S.Ct. 267, 449 U.S. 899, 66 L.Ed.2d 128. Pleading  236(6)

Where a physician's complaint alleged no defamation other than that related to proceedings of hospital
committees which considered charges of professional misconduct against physician, where physician did not
introduce evidence at trial to show the existence of any alleged defamation other than that which was related to
committee meetings, and where publications made in, and in preparation for, committee meetings were entitled
to absolute privilege, physician had neither stated a cause of action for defamation in his complaint nor cured
that failure by introduction of evidence at trial. Goodley v. Sullivant (App. 2 Dist. 1973) 108 Cal.Rptr. 451, 32
Cal.App.3d 619. Libel And Slander  80; Pleading  427

Allegations of a complaint in a defamation action must be liberally construed with a view to substantial justice
between the parties. Bradley v. Hartford Acc. & Indem. Co.(App. 1 Dist. 1973) 106 Cal.Rptr. 718, 30
Cal.App.3d 818. Libel And Slander  80

In libel action, where complaint affirmatively discloses that libelous matter is absolutely privileged, claim of
privilege need not be set up by either answer or demurrer, since complaint failed to state a legal cause and the
language complained of is not actionable. Whelan v. Wolford (App. 1958) 164 Cal.App.2d 689, 331 P.2d 86.
Libel And Slander  93; Libel And Slander  97

Where existence of privilege is disclosed on the face of complaint for libel the privilege is available as a matter
of defense on demurrer. Whelan v. Wolford (App. 1958) 164 Cal.App.2d 689, 331 P.2d 86. Libel And Slander

 97

Neither complaint, which alleged that one defendant had written letter stating that plaintiff had attempted to
defraud state by filing false claims for refund of expenses, nor amendment thereto, which added allegations that



such letter was not written by such defendant in proper discharge of any official duty or proceeding but that
such defendant wrote the letter maliciously and intended to injure plaintiff by publication thereof, was sufficient
to show any more than that the letter was qualifiedly privileged. Wiley v. Long (App. 1957) 148 Cal.App.2d
230, 306 P.2d 1063. Libel And Slander  81

Complaint against city council member for allegedly slanderous statement at council meeting was insufficient
to lift statutory immunity for lack of allegations that the statements were unprivileged, or that plaintiffs were
strangers to both the controversy and subject matter of discussion before city council. Harnish v. Smith (App.
1956) 138 Cal.App.2d 307, 291 P.2d 532. Libel And Slander  81

Where complaint discloses that libelous matter complained of is absolutely privileged, claim of privilege need
not be set up by answer or demurrer. Reid v. Thomas (App. 3 Dist. 1929) 99 Cal.App. 719, 279 P. 226. Libel
And Slander  97

Claim of absolute privilege must be raised by answer or demurrer, where complaint does not disclose privileged
character thereof. Reid v. Thomas (App. 3 Dist. 1929) 99 Cal.App. 719, 279 P. 226. Libel And Slander  97

One relying upon doctrine of privileged communications must adequately plead facts. Jones v. Express Pub.
Co.(App. 1 Dist. 1927) 87 Cal.App. 246, 262 P. 78. Libel And Slander  93

The defense of privilege, to be available, must be specially pleaded; the exception that, when privilege appears
upon the face of the complaint, it may be availed of by demurrer, being limited to cases of absolute privilege,
under subds. 1 and 2 of this section. Stevens v. Snow (1923) 191 Cal. 58, 214 P. 968. Libel And Slander 
93

Plea of privilege in action for libel is defensive matter and cannot be raised on demurrer unless the complaint
affirmatively shows on its face that the alleged libel was a fair and true report, without malice of a judicial
proceeding. Riley v. Evening Post Pub. Co.(App. 1916) 30 Cal.App. 294, 158 P. 225. Libel And Slander 
97

In an action for libel, the defense of privileged publication, within this section must be pleaded as it is not
available under pleas in general denial or of justification. Gilman v. McClatchy (1896) 111 Cal. 606, 44 P. 241.
Libel And Slander  100(5)

In an action for libel it is not necessary for the plaintiff either to allege or to prove, in making out his prima
facie case, that the publication complained of was not privileged, this being a matter of defense, to show
absence of legal malice in the publication. Dixon v. Allen (1886) 69 Cal. 527, 11 P. 179. Libel And Slander

 80

223. Evidence, practice and procedure — In general

Statements that are otherwise privileged nonetheless may be used in some circumstances to prove the speaker's
state of mind. Kashian v. Harriman (App. 5 Dist. 2002) 120 Cal.Rptr.2d 576, 98 Cal.App.4th 892. Evidence

 151(1)

When allegations of misconduct properly put an individual's intent at issue in a civil action, statements made
during the course of a judicial proceeding may be used for evidentiary purposes in determining whether the
individual acted with the requisite intent, even though a tort action predicated on those statements is barred.
Kashian v. Harriman (App. 5 Dist. 2002) 120 Cal.Rptr.2d 576, 98 Cal.App.4th 892. Evidence  151(1)

224.  —  —  Admissibility of evidence, practice and procedure

As parties moving in limine to bar admission of all prelitigation communications on basis of litigation privilege,
defendants were required to establish that at the time communications were made, litigation was not a mere
possibility on the horizon, but was actually proposed, seriously and in good faith, as a means of resolving
dispute. Edwards v. Centex Real Estate Corp.(App. 1 Dist. 1997) 61 Cal.Rptr.2d 518, 53 Cal.App.4th 15,



rehearing denied, review denied. Pretrial Procedure  3

Unless issue of whether defendant made false statement with malice was adequately covered by other evidence,
criminologist's report which was examined by defendant's investigator before he made statements and which
would tend to negate malice by showing reasonable grounds for belief in truth of statement when made should
be admitted. Roemer v. Retail Credit Co.(App. 1 Dist. 1970) 83 Cal.Rptr. 540, 3 Cal.App.3d 368. Libel And
Slander  104(1)

In libel action against an investigative bureau which prepared a report for director of a turf club stating that
defendant had been informed that plaintiff, who was an assistant starter of horse races, was type of individual
who might readily have been involved in furnishing batteries to jockeys, etc., a communication from defendant
to turf club mentioning plaintiff's name only in the heading, and containing nothing libelous of plaintiff, and
containing nothing to prove state of mind of defendant toward plaintiff, or having a logical tendency to prove
publication on which action was based was prompted by malice, or tending to show a malicious and vindictive
attitude of mind toward plaintiff, was properly excluded from evidence. Freeman v. Mills (App. 2 Dist. 1950)
97 Cal.App.2d 161, 217 P.2d 687. Libel And Slander  104(3)

In attorney's action against newspaper for damages for publication of cartoon and articles imputing hypocrisy
and habitual alteration of public records published for political purposes, exclusion of a news article published
by the defendant, reciting the facts relating to transaction whereby plaintiff had altered the judgment record
without criminal intent to frustrate perpetration of a fraud on his client, was not error; such news article being
entirely disconnected and for a different purpose from the cartoon and articles complained of. Newby v.
Times-Mirror Co.(App. 3 Dist. 1920) 46 Cal.App. 110, 188 P. 1008. Libel And Slander  105(2)

In action for libel against newspaper for defamatory publications imputing hypocrisy and habitual alteration of
public records published for political purposes, testimony of the reporter, who was not shown to have been
responsible for publications complained of or to have had any authority to direct what publications should be
made, that he had no malice in writing a news article of the facts and circumstances of transaction wherein
plaintiff had without criminal intent and to frustrate perpetration of fraud on his client changed record, where
such news article was separate and distinct from and for a different purpose from the publications complained
of, was inadmissible. Newby v. Times-Mirror Co.(App. 3 Dist. 1920) 46 Cal.App. 110, 188 P. 1008. Libel And
Slander  105(2)

In an action for libel brought by an attorney against a newspaper company and consisting of an article
concerning divorce suit in which plaintiff was attorney, testimony of parties present at the interview between
defendant's reporter and other reporters, and the plaintiff in divorce, was relevant and material as bearing upon
the good faith of the defendant in publishing the article complained of and upon the question of actual malice
which was an issue. Scott v. Times-Mirror Co.(1919) 181 Cal. 345, 184 P. 672. Libel And Slander  104(1)

In an action for damages for defamatory statements concerning plaintiff, published in letters delivered to
another, where the evidence as to whether defendant was responsible for the publication was conflicting, it was
error to admit another defamatory letter in evidence, to which no reference was made in the complaint. Bird v.
Huber (1918) 179 Cal. 245, 176 P. 161. Libel And Slander  104(3)

In action for libel, conversation after publication of article with certain defendants concerning the article and the
defense they meant to interpose was admissible to show actual knowledge of the article and approval of its
publication. Waite v. San Fernando Pub. Co.(1918) 178 Cal. 303, 173 P. 591. Libel And Slander  104(1)

Appropriate yardstick for determining admissibility of allegations of perjury and threats to expose negative
information was the California litigation privilege, not the federal rule of evidence regarding evidence of
compromise and offers to compromise. Steinberg Moorad & Dunn Inc., a California Corporation v. Dunn,
C.A.9 (Cal.)2005, 136 Fed.Appx. 6, 2005 WL 712487, Unreported. Federal Courts  416

225.  —  —  Sufficiency of evidence, practice and procedure

Evidence supported jury's determination that title insurance company and its officer acted with malice, for



purposes of exceeding California's common interest privilege, when they published defamatory statement
indicating that escrow agent was not timely paying its bills; officer who made statement was substantially
impeached, and admitted to failing to check accuracy of statement and to failing to correct it when confronted
with conflicting evidence. Coastal Abstract Service, Inc. v. First American Title Ins. Co., C.A.9 (Cal.)1999, 173
F.3d 725, 50 U.S.P.Q.2d 1118. Libel And Slander  112(1)

Under California law, appraisal report of resort manager did not ignore reasons for resort's poor performance
unrelated to manager's performance as required to defeat qualified immunity of appraiser to manager's
defamation action on basis that poor appraisal of manager indicated malice; references appeared throughout
appraisal report to various factors that explained resort's poor performance. Cabanas v. Gloodt Associates,
E.D.Cal.1996, 942 F.Supp. 1295, affirmed 141 F.3d 1174. Libel And Slander  51(4)

Under California law, even if comparisons of resort to other resorts in appraisal report of resort that criticized
resort manager were inappropriate, due to dissimilarities among resorts, such dissimilarities could not establish
that appraiser prepared report with malice, as required to defeat qualified privilege of appraiser to manager's
defamation action for preparing report for client. Cabanas v. Gloodt Associates, E.D.Cal.1996, 942 F.Supp.
1295, affirmed 141 F.3d 1174. Libel And Slander  51(4)

Under California law, fact that resort manager was considered competent to manage task resort was not relevant
to whether appraiser, in concluding that manager performed poorly in managing resort, acted with malice, as
required to defeat qualified privilege of appraiser to manager's defamation action for preparing appraisal for
clients. Cabanas v. Gloodt Associates, E.D.Cal.1996, 942 F.Supp. 1295, affirmed 141 F.3d 1174. Libel And
Slander  109

Under California law, fact that subsequent appraisal of resort manager noted that it was difficult to say whether
manager was ideal operator of property did not establish that appraiser who criticized resort manager in
appraisal for bank that financed resort acted with malice in preparing report, as required to defeat appraiser's
qualified privilege to manager's defamation action for appraiser's making statements to bank, which was
interested party in subject. Cabanas v. Gloodt Associates, E.D.Cal.1996, 942 F.Supp. 1295, affirmed 141 F.3d
1174. Libel And Slander  51(4)

Under California law, even if appraiser modified its appraisal standard to accommodate request of client bank
that invested in resort, modification of appraisal industry standards did not establish that appraisers acted with
malice in providing appraisal that was critical of resort manager, as required to defeat appraiser's qualified
privilege to manager's defamation action in making statements; even if bank had motive of blaming manager,
such fact did not establish that appraisers had any motive for creating report other than to inform bank. Cabanas
v. Gloodt Associates, E.D.Cal.1996, 942 F.Supp. 1295, affirmed 141 F.3d 1174. Libel And Slander  51(4)

Evidence offered by owners of portion of tract of land claiming disparagement of their title by the filing of
mechanic's lien in connection with engineering services rendered incident to subdivision of land that owners
had agreed to sell property to a buyer for $78,000 and that owners lost $15,000 because buyer would not go
through with the deal because of the mechanic's lien was insufficient and merely speculative and would not
support claim for damages for disparagement of title. Frank Pisano and Associates v. Taggart (App. 1 Dist.
1972) 105 Cal.Rptr. 414, 29 Cal.App.3d 1. Libel And Slander  139

Evidence established that owner of portion of servient tenement in making statement to purchaser of portion of
dominant estate that prescriptive easement could not be used to serve more than one home for the entire
dominant estate was exercising privilege of rival claimant in publication of matter disparaging to title and was
insufficient to show that privilege was abused or that statement was made with necessary malice in law. Hill v.
Allan (App. 1 Dist. 1968) 66 Cal.Rptr. 676, 259 Cal.App.2d 470. Libel And Slander  139

Evidence in slander action based on statements made by one of the defendants to newspaper reporters who
published the same was such that the jury was entitled to find insinuations in various statements that the
trusteeship was necessary to return local to hands of union membership where it belonged and that pivotal
factor in imposition of trusteeship was conduct of plaintiff former president and another, which conduct had



been the subject of long investigation and extensive hearing. Stoneking v. Briggs (App. 1 Dist. 1967) 62
Cal.Rptr. 249, 254 Cal.App.2d 563. Libel And Slander  112(1)

In libel action based upon alleged false and defamatory publication made within ranks of labor union in course
of campaign for union election, evidence sustained finding that all statements were published and uttered in
good faith, without malice, in belief that they were true based upon reasonable grounds for believing them to be
true. Krause v. Bertrand (App. 1958) 159 Cal.App.2d 318, 323 P.2d 784. Libel And Slander  112(2)

Evidence would not sustain finding that physician had violated medical association's ethics code prohibition,
against disparaging predecessor in charge of case, by furnishing, for use by a litigant in workmen's
compensation case, a report containing several statements of criticism of a pathological report previously made
by another physician. Bernstein v. Alameda-Contra Costa Medical Ass'n (App. 1 Dist. 1956) 139 Cal.App.2d
241, 293 P.2d 862. Health  295

In action charging defendant, who claimed she was lawful wife of plaintiff's husband, with libel, slander, and
invasion of plaintiff's right to privacy, in making numerous charges that plaintiff was not lawful wife of
defendant's ex-husband and that she was consorting with him illegally and sinfully, evidence sustained finding
that defendant was guilty of slander and of invasion of plaintiff's right to privacy. Linehan v. Linehan (App. 2
Dist. 1955) 134 Cal.App.2d 250, 285 P.2d 326. Libel And Slander  112(1); Torts  370

In libel action against an investigative bureau which prepared a report for director of a turf club stating that
defendant had been informed that plaintiff, who was an assistant starter of horse races, was type of individual
who might readily have been involved in furnishing batteries to jockeys, etc., evidence was insufficient to
justify finding that defendant was activated by a malicious or improper motive, or published charges without
reasonable grounds for believing them true, and publication was privileged. Freeman v. Mills (App. 2 Dist.
1950) 97 Cal.App.2d 161, 217 P.2d 687. Libel And Slander  44(1); Libel And Slander  112(2)

Where insurance agent's duties were terminated for failure to remit premiums collected, and insurer advised
holders of policies procured by agent of unpaid premiums due by letters instructing holders to pay premiums to
agent's successor and not to agent, in agent's libel action alleging that insurer meant by letters that agent had
embezzled unpaid premiums, evidence showed that statement as interpreted by agent was true and even if
untrue, privileged. McLaughlin v. Standard Accident Ins. Co.(App. 1 Dist. 1936) 15 Cal.App.2d 558, 59 P.2d
631. Libel And Slander  112(3)

Evidence sustained verdict for plaintiff in court reporter's action for libel charging false transcript. Dewing v.
Blodgett (App. 2 Dist. 1932) 124 Cal.App. 100, 11 P.2d 1105. Libel And Slander  112(1)

Evidence in libel suit supported finding that publication of charges was without malice. Miles v. Rosenthal
(App. 3 Dist. 1928) 90 Cal.App. 390, 266 P. 320. Libel And Slander  112(2)

The publication of an article in defendants' newspaper after the commencement of an action against them for an
alleged libelous publication containing substantially the same matter was presumptive evidence of the fact that
such article was published with their knowledge. Westerfield v. Scripps (1898) 119 Cal. 607, 51 P. 958. Libel
And Slander  51(1)

226. Judicial notice, practice and procedure

Trial court could take judicial notice in libel action of school board rule which required that communications
concerning the conduct of a teacher be in writing. Martin v. Kearney (App. 2 Dist. 1975) 124 Cal.Rptr. 281, 51
Cal.App.3d 309. Evidence  25(2)

227. Presumptions and burden of proof, practice and procedure — In general

The burden of proof of privilege is on the defendant. National Cash Register Co. v. Salling, 1909, 173 F. 22, 97
C.C.A. 334. Libel And Slander  101(4)

The party claiming statutory privilege for fair and true report in public journal of public official proceeding



bears the burden of proving that the privilege applies. Carver v. Bonds (App. 1 Dist. 2005) 37 Cal.Rptr.3d 480,
135 Cal.App.4th 328. Libel And Slander  101(4)

Application of the common interest privilege involves a two-step analysis; the defendant has the initial burden
of showing the allegedly defamatory statement was made on a privileged occasion, whereupon the burden shifts
to the plaintiff to show the defendant made the statement with malice. Kashian v. Harriman (App. 5 Dist. 2002)
120 Cal.Rptr.2d 576, 98 Cal.App.4th 892. Libel And Slander  101(4)

In slander action where statement in question was made within parameters of common-interest privilege,
plaintiff had burden of proving that statement was made with malice. Lundquist v. Reusser (1994) 31
Cal.Rptr.2d 776, 7 Cal.4th 1193, 875 P.2d 1279. Libel And Slander  101(4)

Where allegedly slanderous communications made by employer's president and general manager to insurance
adjusters who referred business to employer were qualifiedly privileged, former employee had burden to show
that statements were made with actual malice in order to defeat privilege. Williams v. Taylor (App. 3 Dist.
1982) 181 Cal.Rptr. 423, 129 Cal.App.3d 745. Libel And Slander  101(4)

Where plaintiffs' complaint in action for slander showed prima facie case of qualified privilege as matter of law,
and also pleaded, in direct detail that statements were made with malice, burden of proof on issue of malice was
on plaintiff. Gantry Const. Co., Inc. v. American Pipe & Const. Co.(App. 2 Dist. 1975) 122 Cal.Rptr. 834, 49
Cal.App.3d 186. Libel And Slander  104(1)

Once the defense of privilege is made out in a defamation action, plaintiff has the burden of defeating it by
showing that the privilege has been abused or that malice existed on part of defendant. Deaile v. General Tel.
Co. of California (App. 2 Dist. 1974) 115 Cal.Rptr. 582, 40 Cal.App.3d 841. Libel And Slander  101(4)

Defendant sued for libel has burden of pleading and proving conditional privilege. Fairfield v. Hagan (App. 2
Dist. 1967) 56 Cal.Rptr. 402, 248 Cal.App.2d 194. Libel And Slander  100(7)

Where constitution and by-laws of a lodge provided for expulsion in case of defamation of an officer, and it was
proved that a member had referred to a director as "king of criminals" and a "best" in a letter, the writing was
libelous per se, and the burden was on the member to show that such communication was privileged. Gonsalves
v. Associacao Protectora Uniao Madeirense Do Estado Da California (App. 1 Dist. 1945) 70 Cal.App.2d 150,
160 P.2d 595. Beneficial Associations  10(2); Mandamus  168(1)

Where publication is claimed to be privileged, no malice is presumed, but defendant has burden to show
absence of malice by demurrer, if absence of malice appears on face of complaint, otherwise by answer and
proof. Morcom v. San Francisco Shopping News Co.(App. 1935) 4 Cal.App.2d 284, 40 P.2d 940. Libel And
Slander  5

In action for libel, defendant ordinarily has burden to allege and prove privileged character of publication and
absence of malice. Morcom v. San Francisco Shopping News Co.(App. 1935) 4 Cal.App.2d 284, 40 P.2d 940.
Libel And Slander  101(4)

The defense of privilege in a libel action is essentially one of confession and avoidance, and under it the burden
of proving absence of actual malice rests upon defendant. Stevens v. Snow (1923) 191 Cal. 58, 214 P. 968.
Libel And Slander  101(4)

A defendant who pleads that the publication was upon a privileged occasion, as defined by subds. 3, 4, or 5, of
this section must make a prima facie showing of the absence of malice before plaintiff is required to prove
actual malice. Longsworth v. Curson (App. 1 Dist. 1922) 56 Cal.App. 489, 206 P. 779. Libel And Slander 
101(4)

Defendant has the burden of proving privilege set up in the answer. Peterson v. Rasmussen (App. 3 Dist. 1920)
47 Cal.App. 694, 191 P. 30. Libel And Slander  101(4)

Defamatory publications in newspapers are actionable, notwithstanding good faith, absence of malice, and



existence of laudable motives, unless due inquiry was made as to the truth, and an honest belief of their truth
exists; and the burden of proving these is on defendant. Wilson v. Fitch (1871) 41 Cal. 363. Libel And Slander

 48(1)

228.  —  —  Shifting burden of proof, presumptions and burden of proof, practice and procedure

Under statutory common-interest privilege, defendant generally bears the initial burden of establishing that the
statement in question was made on a privileged occasion, and thereafter the burden shifts to plaintiff to establish
that the statement was made with malice. Taus v. Loftus (2007) 54 Cal.Rptr.3d 775, 40 Cal.4th 683, 151 P.3d
1185. Libel And Slander  101(4)

Application of conditional privilege for communications made without malice to interested person involves a
two-step analysis; the defendant has the initial burden of showing the allegedly defamatory statement was made
on a privileged occasion, whereupon the burden shifts to the plaintiff to show the defendant made the statement
with malice. Mann v. Quality Old Time Service, Inc.(App. 4 Dist. 2004) 15 Cal.Rptr.3d 215, 120 Cal.App.4th
90, on remand 2005 WL 4927043. Libel And Slander  101(4)

228.5. Summary judgment, practice and procedure

Genuine issue of material fact existed as to whether employee of client had good faith belief in truth of her
statements in allegedly defamatory e-mails to other employees and competitors of company that provided
clients with consulting and staffing services, precluding summary judgment on employee's assertion of common
interest privilege on company's claim of defamation under California law. SDV/ACCI, Inc. v. AT & T Corp.,
C.A.9 (Cal.)2008, 522 F.3d 955. Federal Civil Procedure  2515

Genuine issue of material fact existed as to whether employee of client sent allegedly defamatory e-mails with
malice to other employees and competitors of company that provided clients with consulting and staffing
services, precluding summary judgment on employee's assertion of common interest privilege on company's
claim of defamation under California law. SDV/ACCI, Inc. v. AT & T Corp., C.A.9 (Cal.)2008, 522 F.3d 955.
Federal Civil Procedure  2515

Triable issues of fact with respect to existence of malice precluded summary adjudication in favor of defendant
employer on basis of its claim of statutory qualified privilege, in employee's action for defamation, where
evidence of statements made by employee's superiors indicated spite and ill will towards employee; employee's
superiors expressed extreme emotional reaction to employee's complaints to upper management of retaliation
and discrimination, stated intent to "get" or "get even with" employee, persistently repeated apparently
groundless accusations against employee, ordered other employees to shun and avoid plaintiff employee on
pain of termination, and attempted to retroactively create evidence of wrongdoing by plaintiff employee
following his termination. Mamou v. Trendwest Resorts, Inc.(App. 6 Dist. 2008) 81 Cal.Rptr.3d 406, 165
Cal.App.4th 686. Judgment  185.3(21)

229. Nonsuit, practice and procedure

In libel action against newspaper publishers, evidence that newspaper article relating to charges of fraud in fire
insurance litigation mentioned plaintiff, an appraiser, only once, with respect to his testimony that he had
collected large sum from insurance companies and had left country after one loss, plaintiff's testimony
admitting facts testified to in such litigation, and testimony of president of newspaper company, called subject
to C.C.P. § 2055 (repealed; see, now, Evid.C. § 776), that he had never heard of plaintiff before, authorized
nonsuit. Jackson v. Underwriters' Report (App. 1 Dist. 1937) 21 Cal.App.2d 591, 69 P.2d 878. Libel And
Slander  123(1)

In action for libel and slander, defendant was not entitled to nonsuit on ground of privilege in view of evidence
showing malice. Clark v. McClurg (1932) 215 Cal. 279, 9 P.2d 505. Libel And Slander  123(8)

230. Instructions, practice and procedure



Where a communication was false, known by the writer to be so, and was too defamatory to be privileged, an
instruction defining "prima facie" to be that the law assumes the communication was false and unprivileged,
that the presumptions were disputable, and that defendant was allowed, where the falsity and unprivileged
character of the publication was specifically denied, to establish both by proof, was not error. National Cash
Register Co. v. Salling, 1909, 173 F. 22, 97 C.C.A. 334. Libel And Slander  124(2)

In horse breeder's slander action against horse owners arising out of communication to fellow owners and
breeders that breeder surgically altered show horse to conceal conformation defect, error from instruction that
shifted burden of proof on issue of malice to owners did not warrant reversal of trial court's judgment in favor
of breeder; in view of trial court's instructions on issue of punitive damages, and jury's award of punitive
damages in favor of plaintiff, there was no reasonable probability that instructional error affected outcome of
case. Lundquist v. Reusser (1994) 31 Cal.Rptr.2d 776, 7 Cal.4th 1193, 875 P.2d 1279. Appeal And Error 
1064.1(9)

Where the issue of mutual interest appears without conflict, defendant in an action for defamation is entitled to
instruction that, as matter of law, statement was qualifiedly privileged. Gantry Const. Co., Inc. v. American
Pipe & Const. Co.(App. 2 Dist. 1975) 122 Cal.Rptr. 834, 49 Cal.App.3d 186. Libel And Slander  124(6)

In action against seller for slander, wherein evidence made issue of fact for jury whether seller had accelerated
entire balance by reason of default and whether sum of $247,634 was then due as stated by seller to third party,
trial court's instruction that if defendant proves that substance, gist or sting of charge is true, it is sufficient to
establish defense of truth was correct so far as it went, but should have given aid to jury in determining what
was the "gist or sting" of seller's statement. Gantry Const. Co., Inc. v. American Pipe & Const. Co.(App. 2 Dist.
1975) 122 Cal.Rptr. 834, 49 Cal.App.3d 186. Libel And Slander  124(7)

Refusal of certain requested instructions in defamation action was not improper where the substance of such
proposed instructions was set forth and given to the jury by other instructions. Deaile v. General Tel. Co. of
California (App. 2 Dist. 1974) 115 Cal.Rptr. 582, 40 Cal.App.3d 841. Trial  260(6)

Giving of instruction defining conversion according to dictionary definition instead of more technical legally
phrased instruction, including phrase that neither good faith, negligence nor ignorance are gist of action of
conversion, was proper where proffered instruction was contrary to the evidence in libel action against
newspaper, which was sued because of article concerning complaint filed against labor organizers. Handelsman
v. San Francisco Chronicle (App. 1 Dist. 1970) 90 Cal.Rptr. 188, 11 Cal.App.3d 381. Trial  219

Under instruction in libel action that if defendant knew defamatory statement was false and had improper
motive for publishing it conditional privilege for communication to person interested therein by one who is also
interested or who stands in such relation to person interested as to afford ground for supposing motive innocent
or who is requested by person interested to give information would no longer exist, reference to improper
motive for publishing statement was an unnecessary elaboration but benefited defendant and did not prejudice
it. Roemer v. Retail Credit Co.(App. 1 Dist. 1970) 83 Cal.Rptr. 540, 3 Cal.App.3d 368. Appeal And Error 
1033(5); Libel And Slander  124(6)

Where pleadings did not raise issue of privilege to charge of defamation and proof presented to trial court did
not establish facts necessary to its existence, refusal of instructions seeking to place defense of privilege before
jury was not error. Peoples v. Tautfest (App. 2 Dist. 1969) 79 Cal.Rptr. 478, 274 Cal.App.2d 630. Trial 
251(2)

Court which instructed that defendants charged with libel asserted as defenses privilege of fair and true report
of proceedings of public meeting and privilege of fair comment for public benefit did not apply "fair comment"
rule to statutory privilege relating to fair reports of proceedings of public meeting. Williams v. Daily Review,
Inc.(App. 1 Dist. 1965) 46 Cal.Rptr. 135, 236 Cal.App.2d 405. Libel And Slander  124(6)

Instruction that burden is on plaintiffs in libel suit to show that communication was not privileged, and that
charges were false and malicious, was erroneous, where answer affirmatively alleged contrary. Miles v.



Rosenthal (App. 3 Dist. 1928) 90 Cal.App. 390, 266 P. 320. Libel And Slander  124(2)

Instruction that there was no evidence tending to prove publication was fair or true report of judicial proceeding
was not error. Maher v. Devlin (1928) 203 Cal. 270, 263 P. 812. Libel And Slander  124(6)

In an action for alienation of affections, brought against a stranger in blood, an instruction that plaintiff must
prove that defendant intentionally enticed plaintiff's wife away from him and in doing so acted maliciously, and
that merely giving advice was not actionable if given honestly and with a view to the welfare of both parties, by
one who had no influence or authority, was erroneous in view of § 49, forbidding the enticement of a wife from
her husband, and § 48, and this section relating to privileged communications. Smith v. Mitchell (App. 3 Dist.
1923) 64 Cal.App. 463, 221 P. 964. Husband And Wife  335

In libel action by newspaper publisher against a rival newspaper and its publishers, an instruction that an
alleged provocative article published by plaintiff should be considered only in mitigation of punitive damages
based upon malice was correct. Earl v. Times-Mirror Co.(1921) 185 Cal. 165, 196 P. 57. Libel And Slander

 124(7)

Error of instruction in making truth essential to a privileged publication was immaterial; the jury finding actual
malice. Adams v. Cameron (1915) 27 Cal.App. 625, 151 P. 286. Appeal And Error  1068(1)

Where, an action for slander brought against defendant, who was district attorney, for words alleged to have
been spoken by him in a prosecution where plaintiff was attorney for accused and on trial plaintiff testified that
some of the slanderous words complained of were spoken in a prosecution where plaintiff was tried for perjury
and the court instructed the jury upon the duty of the prosecuting attorney, upon the discovery of crime, or upon
his having reasonable cause of suspecting the crime had been committed, the instruction was obviously drawn
to inform the jury that the words spoken in the prosecution where plaintiff was the accused were privileged, the
instruction could not have misled the jury into believing that the words spoken in the case where plaintiff was
counsel were privileged. Carpenter v. Ashley (App. 1911) 16 Cal.App. 302, 116 P. 983. Libel And Slander 
124(6)

In an action for slander an instruction asked by defendant respecting privileged communications, which omits
the qualification that such a communication must be made without malice, is properly refused, since, under this
section, a communication made with malice is not privileged. Harris v. Zanone (1892) 93 Cal. 59, 28 P. 845.
Libel And Slander  51(1)

231. Questions of law, generally, practice and procedure

Where facts and circumstances under which a defamatory publication is made are not disputed, the question of
privilege is one of law. Swift & Co. v. Gray (C.C.A.1939) 101 F.2d 976; Freeman v. Mills (1950) 217 P.2d 687,
97 Cal.App.2d 161; Jones v. Express Pub. Co.(1927) 262 P. 78, 87 Cal.App. 246; Adams v. Cameron (1915)
150 P. 1005, 27 Cal.App. 625, rehearing denied 151 P. 286, 27 Cal.App. 625; Dauphiny v. Buhne (1908) 96 P.
880, 153 Cal. 757, 126 Am.St.R. 136; Carpenter v. Ashley (1906) 83 P. 444, 148 Cal. 422, 7 Ann.Cas. 601.

Whether area of reporting is privileged from defamation action is purely legal issue. Dorsey v. National
Enquirer, Inc., C.A.9 (Cal.)1992, 973 F.2d 1431. Libel And Slander  123(8)

District court could determine, as matter of law, whether allegedly defamatory article was "fair and true" report
where there was no dispute over what occurred in reported judicial proceeding and no dispute over contents of
published article. Dorsey v. National Enquirer, Inc., C.A.9 (Cal.)1992, 973 F.2d 1431. Libel And Slander 
123(8)

Issue of whether congressional committee's investigation falls within the reporter's privilege under California
law is a question of statutory interpretation and subject to de novo review, and whether particular article was
fair and true was also a question of law subject to review; whether plaintiff qualified as public official was also
question of law to be afforded de novo review, as was issue of whether the record was sufficient to allow the
question of actual malice to go to the jury. Crane v. Arizona Republic, C.A.9 (Cal.)1992, 972 F.2d 1511.



Federal Courts  755; Federal Courts  776

Applicability of privilege to make defamatory statements is question of law if facts alleged to give rise to
privilege are undisputed. Vackar v. Package Machinery Co., N.D.Cal.1993, 841 F.Supp. 310. Libel And Slander

 123(8)

If there is no dispute as to the operative facts, the applicability of the litigation privilege is a question of law.
Kashian v. Harriman (App. 5 Dist. 2002) 120 Cal.Rptr.2d 576, 98 Cal.App.4th 892. Torts  377

The existence of the common interest privilege is ordinarily a question of law for the court. Kashian v.
Harriman (App. 5 Dist. 2002) 120 Cal.Rptr.2d 576, 98 Cal.App.4th 892. Libel And Slander  123(8)

Whether a given communication is within absolute litigation privilege is an issue of law, and not fact. Nguyen
v. Proton Technology Corp.(App. 1 Dist. 1999) 81 Cal.Rptr.2d 392, 69 Cal.App.4th 140. Libel And Slander

 123(8)

If there is no dispute as to operative facts, availability of privilege for publications made in any judicial
proceeding is matter of law which court may determine on summary judgment. Susan A. v. County of Sonoma
(App. 1 Dist. 1991) 3 Cal.Rptr.2d 27, 2 Cal.App.4th 88, review denied. Judgment  181(3)

In libel action arising from newspaper's allegedly defamatory descriptions of architect's federal tax prosecution,
trial court properly determined whether article contained a fair and true report of judicial proceedings pursuant
to newspaper's motion for nonsuit, rather than submitting issue to jury. Jennings v. Telegram-Tribune Co.(App.
4 Dist. 1985) 210 Cal.Rptr. 485, 164 Cal.App.3d 119. Libel And Slander  123(8)

Where record disclosed no dispute as to facts and circumstances surrounding challenged publication, question
of whether such publication was absolutely privileged as one made during, "official proceeding authorized by
law" was question of law. Costa v. Superior Court (Passalacqua) (App. 1 Dist. 1984) 204 Cal.Rptr. 1, 157
Cal.App.3d 673. Libel And Slander  123(8)

In action for defamation, court must determine as matter of law whether publication is libelous per se and, if it
is determined that it is susceptible of a defamatory meaning and also of an innocent and nondefamatory
meaning, it is for jury to determine which meaning would be given to it by average reader. Scott v. McDonnell
Douglas Corp.(App. 2 Dist. 1974) 112 Cal.Rptr. 609, 37 Cal.App.3d 277. Libel And Slander  123(2)

Where facts and circumstances under which defamatory publication is made are not disputed, question of
privilege is one of law. Swaffield v. Universal Ecsco Corp.(App. 2 Dist. 1969) 76 Cal.Rptr. 680, 271
Cal.App.2d 147. Libel And Slander  123(8)

Defendant doctor's uncontradicted testimony that he never believed plaintiff employees took his money justified
taking conditional privilege defense from jury. Russell v. Geis (App. 5 Dist. 1967) 59 Cal.Rptr. 569, 251
Cal.App.2d 560. Libel And Slander  123(8)

Determination, which involved no factual issue, that privilege of fair comment applied to allegedly libelous
publication was properly made by court, with only issue of malice left to jury. Williams v. Daily Review,
Inc.(App. 1 Dist. 1965) 46 Cal.Rptr. 135, 236 Cal.App.2d 405. Libel And Slander  123(8)

In action for alleged libelous statements made in guild's newsletter, question whether peculiar circumstances
disclosed a privileged occasion was mixed question of law and fact to be determined by judge hearing case
without jury. Jeffers v. Screen Extras Guild, Inc.(App. 1958) 162 Cal.App.2d 717, 328 P.2d 1030. Libel And
Slander  123(8)

232. Questions of fact, generally, practice and procedure

Where there is uncertainty whether the facts which give an alleged libelous communication a privileged
character have been established by proof, it is not error to submit such question to the jury. National Cash



Register Co. v. Salling, 1909, 173 F. 22, 97 C.C.A. 334. Libel And Slander  123(8)

Whether a libelous communication was made in good faith is for the jury. National Cash Register Co. v.
Salling, 1909, 173 F. 22, 97 C.C.A. 334. Libel And Slander  123(8)

Issue of whether software developer told competitor's prospective customers that competitor had infringed
competitor's copyright, in order to dissuade customers from purchasing competitor's software products, rather
than in good faith effort to forestall litigation, involved fact question that could not be resolved on motion to
dismiss competitor's claims for attempted monopolization, interference with prospective economic advantage,
and unfair competition on ground that developer was entitled to absolute immunity pursuant to California
statute barring tort liability for statements made in judicial proceedings. Meridian Project Systems, Inc. v.
Hardin Const. Co., LLC, E.D.Cal.2005, 404 F.Supp.2d 1214. Federal Civil Procedure  1831

Whether a prelitigation communication relates to litigation that is contemplated in good faith and under serious
consideration, and therefore protected by the litigation privilege, is an issue of fact. Action Apartment Ass'n,
Inc. v. City of Santa Monica (2007) 63 Cal.Rptr.3d 398, 41 Cal.4th 1232, 163 P.3d 89, on remand 2007 WL
3245442, unpublished. Torts  148

Question of whether a privileged occasion for defamatory publication was abused is for determination of jury in
defamation case, unless the facts permit but one conclusion. Frisk v. Merrihew (App. 1 Dist. 1974) 116
Cal.Rptr. 781, 42 Cal.App.3d 319. Libel And Slander  123(8)

In action for defamation with respect to publication made at school board meeting convened to discuss school
budget, question of whether privileged occasion was abused by superintendent school board secretary was for
jury. Frisk v. Merrihew (App. 1 Dist. 1974) 116 Cal.Rptr. 781, 42 Cal.App.3d 319. Libel And Slander 
123(8)

In action by former employee against employer seeking damages for, inter alia, defamation, malice would not
be held to have existed to defeat privilege on grounds that defendant employer did not have reasonable grounds
or "probable cause" to believe the uttered statements to be true, where question of defendant employer's state of
mind was one of fact for jury to determine. Deaile v. General Tel. Co. of California (App. 2 Dist. 1974) 115
Cal.Rptr. 582, 40 Cal.App.3d 841. Libel And Slander  123(8)

Jury was entitled to consider kind of language used in circular containing alleged libel, which was prepared by
defendant vice president of corporation for distribution among plant employees, as evidence of motive of
person publishing it. Dietrich v. Litton Industries, Inc.(App. 2 Dist. 1970) 90 Cal.Rptr. 856, 12 Cal.App.3d 704.
Libel And Slander  112(2)

Question whether newspaper article, which contained term "theft," was a fair and true report of substance of
complaint for civil conversion, within meaning of this section defining privileged publication as one made by a
fair and true report in a public journal of a judicial proceeding, was for jury in libel action against newspaper.
Handelsman v. San Francisco Chronicle (App. 1 Dist. 1970) 90 Cal.Rptr. 188, 11 Cal.App.3d 381. Libel And
Slander  123(8)

Submitting issue of privilege to jury was erroneous, in view of fact that, former employer's letter, which
asserted falsehoods about plaintiffs, was deliberately published. Patton v. Royal Industries, Inc.(App. 2 Dist.
1968) 70 Cal.Rptr. 44, 263 Cal.App.2d 760. Libel And Slander  123(8)

Evidence that subforeman's superior at time of composing interoffice memorandum terminating subforeman's
employment for stated reasons of "disloyalty" and threats to "sabotage" equipment had not yet been told of
subforeman's threat of sabotage and evidence that subforeman was discharged because of personal
incompatability and that statement in memorandum amounted to an exaggeration made question for jury
whether subforeman's superior believed in truth of charges and whether conditional privilege was abused.
Biggins v. Hanson (App. 2 Dist. 1967) 59 Cal.Rptr. 897, 252 Cal.App.2d 16. Libel And Slander  123(8)

Determination of whether newspaper publication report as to city council meeting at which contractors



allegedly were charged with tardiness in street paving job came within purview of statutory absolute privilege
granted to fair reports of proceedings of public meeting was for jury. Williams v. Daily Review, Inc.(App. 1
Dist. 1965) 46 Cal.Rptr. 135, 236 Cal.App.2d 405. Libel And Slander  123(8)

In action against newspaper publisher for allegedly libelous editorial, question whether editorial was published
primarily because of hatred or ill will toward plaintiff was for jury and allegations were sufficient to rebut
existence of defense of fair comment. Maidman v. Jewish Publications, Inc.(1960) 7 Cal.Rptr. 617, 54 Cal.2d
643, 355 P.2d 265. Libel And Slander  83; Libel And Slander  123(6)

In action by attorney against newspaper publisher for libel originally contained in editorial, it was for trier of
fact to determine if leaders would have understood article to imply that attorney deliberately misled court
concerning nature of holiday of religious group of which he was a member in order to obtain an advantage for
himself and his client while placing opposing parties at a disadvantage. Maidman v. Jewish Publications,
Inc.(1960) 7 Cal.Rptr. 617, 54 Cal.2d 643, 355 P.2d 265. Libel And Slander  123(2)

In school teacher's libel action against parent of children in school, for introduction of resolution before
chamber of commerce requesting transfer of teacher for misconduct and brutal treatment of children reciting
that public press had reported judgment against teacher for mistreatment of pupil, question whether publication
was made in good faith and without malice so as to be privileged was for trier of facts. Heuer v. Kee (App. 2
Dist. 1936) 15 Cal.App.2d 710, 59 P.2d 1063. Appeal And Error  1008.1(13)

Where the facts tending to establish the privileged character of an alleged libelous publication are disputed, or
the question of privilege is one of mixed fact and law, it is for the jury. Adams v. Cameron (App. 1915) 27
Cal.App. 625, 150 P. 1005, rehearing denied 27 Cal.App. 625, 151 P. 286. Libel And Slander  123(8)

233. Findings, practice and procedure

Publication of news reports of a federal trade commission press release concerning proposed complaint against
several debtcollecting companies was one which could be found to be defamatory where the reports failed to
indicate that plaintiff was not charged with all of the unfair conduct alleged against the various companies in the
proposed complaint, and publication did not fall within any of the privileges recognized by California law.
Trans World Accounts, Inc. v. Associated Press, N.D.Cal.1977, 425 F.Supp. 814. Libel And Slander  9(1);
Libel And Slander  34

Fact that investigation of police officer by police department was the type of official proceeding which gave
rise to absolute privilege, for purposes of action for defamation, to statements made in the course of the
proceeding did not require finding that the proceeding was also the type of proceeding which could give rise to
cause of action for malicious prosecution upon showing of bad faith on the part of the complainant. Imig v.
Ferrar (App. 2 Dist. 1977) 138 Cal.Rptr. 540, 70 Cal.App.3d 48. Malicious Prosecution  39

Since the defendant, sued for libel, was a mercantile agency to which the qualified privilege extended, the
judgment against it for punitive damages could be sustained only if a jury's finding of malice was supported by
the appropriate quantum of evidence. Roemer v. Retail Credit Co.(App. 1 Dist. 1975) 119 Cal.Rptr. 82, 44
Cal.App.3d 926. Libel And Slander  112(2)

Evidence sustained implied finding of jury that defendant loan officer of bank, in uttering alleged slanderous
statement that plaintiff possessed a "hot title" to automobile he wished to sell to another person, was actuated by
malice. Cunningham v. Simpson (1969) 81 Cal.Rptr. 855, 1 Cal.3d 301, 461 P.2d 39. Libel And Slander 
112(2)

Where jury awarded punitive damages to city councilmen suing defendants who published allegedly libelous
matter concerning councilmen's conduct in office, such awards carried with them by necessary implication a
finding that the defendants acted with malice, which destroyed their qualified privilege and which made
harmless the trial court's erroneous refusal to instruct jury that communications in question were qualifiedly
privileged as a matter of law. Kramer v. Ferguson (App. 1 Dist. 1964) 41 Cal.Rptr. 61, 230 Cal.App.2d 237.



Appeal And Error  1068(5)

Notices of intention to circulate recall petitions, letter, and cartoon poster which imputed dishonesty and
corruption to two city council members and which were libelous per se were not actionable unless made with
malice; the privilege is qualified or conditional and not absolute. Kramer v. Ferguson (App. 1 Dist. 1964) 41
Cal.Rptr. 61, 230 Cal.App.2d 237. Libel And Slander  48(2)

Evidence that one wrote a letter to district attorney who was engaged in a political fight with some deputies
whom he had discharged, and who were seeking his recall, offering information concerning one of the deputies
who had once appeared against the writer in litigation, and the fact that such information was subsequently
requested and sent and published sustained a finding that malice existed so as to preclude a claim of privilege.
Siemon v. Finkle (1923) 190 Cal. 611, 213 P. 954. Libel And Slander  112(2)

234. Mandamus, practice and procedure

Proceedings by a private hospital as to fitness of a staff doctor are reviewable by "writ of mandate" within
meaning of amendment to this section stating that publication is privileged if made in the initiation or course of
any other proceeding authorized by law and reviewable pursuant to a petition for writ of mandate. Long v. Pinto
(App. 4 Dist. 1981) 179 Cal.Rptr. 182, 126 Cal.App.3d 946. Libel And Slander  36

Issue presented by petition, namely, whether an informer's communication to enforcement agency concerning
possible perpetration of a tax fraud fell within scope of absolute privilege, was well within ambit of review by
mandamus of interlocutory order in defamation suit based on communication. Tiedemann v. Superior Court In
and For Alameda County (App. 1 Dist. 1978) 148 Cal.Rptr. 242, 83 Cal.App.3d 918. Mandamus  32

235. Review, practice and procedure

Court of Appeals would exercise discretion to consider argument, raised for first time on appeal, that supremacy
clause prohibited application of California statutory litigation privilege to bar federal civil rights claim against
attorneys, inasmuch as issue was purely question of law and its consideration would not prejudice attorneys'
ability to present relevant facts that could affect court's decision. Kimes v. Stone, C.A.9 (Cal.)1996, 84 F.3d
1121. Federal Courts  613

Trial court properly sustained demurrer and dismissed unamended complaint against university faculty
members, since complaint alleged no facts to support a defamation claim against the faculty members. Gutkin v.
University of Southern California (App. 2 Dist. 2002) 125 Cal.Rptr.2d 115, 101 Cal.App.4th 967, rehearing
denied, review denied. Pleading  193(5)

Interpretation of statutory litigation privilege was a pure question of law which would be reviewed
independently on appeal. Rothman v. Jackson (App. 2 Dist. 1996) 57 Cal.Rptr.2d 284, 49 Cal.App.4th 1134,
rehearing denied, review denied. Appeal And Error  842(1)

Where plaintiff in defamation action had decided not to proceed directly against two individual defendants and
did not serve them, but plaintiff did manifest a desire to hold defendant corporation liable for its act as a
principal, dismissal of causes of action against the two individual defendants was erroneous, but such error did
not require reversal where, according to plaintiff, the second cause of action alleged the intentional infliction of
emotional distress, which merely stated allegations contained in the first cause of action, upon which plaintiff
could not recover. Deaile v. General Tel. Co. of California (App. 2 Dist. 1974) 115 Cal.Rptr. 582, 40
Cal.App.3d 841. Appeal And Error  1035; Pretrial Procedure  560

Where defendants sued for making false statements pleaded no facts purporting to raise issue of privilege and
offered no evidence that plaintiff, described as former city recreation director, was a public official, defendants
could not on appeal rely on proposition that under circumstances not disclosed in record privilege might have
been available. Peoples v. Tautfest (App. 2 Dist. 1969) 79 Cal.Rptr. 478, 274 Cal.App.2d 630. Appeal And
Error  173(2)



Trial court erred in requiring jury to decide as a question of fact whether three publications made by group
which was attempting to gain public support for recall of two city council members were qualifiedly privileged
rather than deciding as a matter of law that the three publications were qualifiedly privileged, where facts and
circumstances under which the publications were made were not disputed. Kramer v. Ferguson (App. 1 Dist.
1964) 41 Cal.Rptr. 61, 230 Cal.App.2d 237. Libel And Slander  123(8)

Where appellant had been expelled from lodge for libeling an officer thereof and did not plead or prove any
claim of privilege in action asking for a writ of mandamus to restore membership which was denied, on appeal
it would be assumed that if a finding had been required it would have been adverse to appellant. Gonsalves v.
Associacao Protectora Uniao Madeirense Do Estado Da California (App. 1 Dist. 1945) 70 Cal.App.2d 150, 160
P.2d 595. Mandamus  187.9(4)

In libel action by newspaper publisher against a rival newspaper and its publishers, where the trial court
sustained defendants' contention that publications of plaintiff were admissible as explaining or in connection
with defendants' articles offered to show malice, the trial court had a certain discretion in determining whether
articles published by plaintiff were too remote in time or effect to be admissible, which would not be interfered
with on appeal unless abused. Earl v. Times-Mirror Co.(1921) 185 Cal. 165, 196 P. 57. Appeal And Error 
970(2); Libel And Slander  104(3)

236. New trial, practice and procedure

Where plaintiff against whom findings were made on all three of her causes in defamation suit timely filed a
motion for new trial within ten-day period provided by rules and court granted motion after ten-day period
without specifying reasons therefor other than plaintiff's motion was granted, under the circumstances, court
had jurisdiction to issue order and it was not appealable. Gilliland v. Lyons, C.A.9 (Cal.)1960, 278 F.2d 56.
Federal Courts  560

Where record contains no substantial evidence to support judgment in favor of party whose motion for new trial
has been granted, order will be reversed. Arditto v. Putnam (App. 2 Dist. 1963) 29 Cal.Rptr. 700, 214
Cal.App.2d 633. Appeal And Error  1015(1)

237. Waiver, practice and procedure

On appeal in defamation action, plaintiffs waived their contention that defendants' failure to raise defense of
privilege in their answers barred them from relying on such defense on summary judgment, where defendants
had argued in their summary judgment motions that they could rely on defense of privilege even though their
answers had not asserted it, plaintiffs did not dispute this contention before trial court, and plaintiffs addressed
defendants' assertion of privilege on its merits. Beroiz v. Wahl (App. 2 Dist. 2000) 100 Cal.Rptr.2d 905, 84
Cal.App.4th 485, 85 Cal.App.4th 85C, review denied. Appeal And Error  883

§ 47.5. Peace officers; defamation action against person filing false complaint alleging misconduct,
criminal conduct, or incompetence 

     •     Research References     •     Notes of Decisions

Notwithstanding Section 47, a peace officer may bring an action for defamation against an individual who has
filed a complaint with that officer's employing agency alleging misconduct, criminal conduct, or incompetence,
if that complaint is false, the complaint was made with knowledge that it was false and that it was made with
spite, hatred, or ill will.  Knowledge that the complaint was false may be proved by a showing that the
complainant had no reasonable grounds to believe the statement was true and that the complainant exhibited a
reckless disregard for ascertaining the truth.

CREDIT(S)
(Added by Stats.1982, c. 1588, p. 6272, § 1.)
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Fact questions 6
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1. Validity

California statute authorizing a defamation suit by a peace officer for false statements made in citizen
complaints regarding the officer's conduct to his or her law enforcement agency employer impermissibly
discriminated on the basis of content of the speech which it purported to regulate, and thus facially violated the
First Amendment. Haddad v. Wall, C.D.Cal.2000, 107 F.Supp.2d 1230, vacated 48 Fed.Appx. 279, 2002 WL
31320295. Constitutional Law  2164; Libel And Slander  1.5

California statute which creates exception to normal privileged status of citizen complaints about public
officials by allowing police officer defamation suits against individuals who falsely charge them with
misconduct is unconstitutional violation of right to free speech protected by First Amendment; by treating
citizen complaints against police officers differently from complaints against all other government officers,
statute makes impermissible content-based discrimination against type of speech. Gritchen v. Collier,
C.D.Cal.1999, 73 F.Supp.2d 1148, reversed 254 F.3d 807. Constitutional Law  2164; Libel And Slander

 1.5

Statute allowing peace officers to bring defamation suits against citizens who bring complaints about officers
that are knowingly false, and made with spite, hatred, or ill will is not improper content-based restriction on free
speech; statute does not create a realistic possibility that official suppression of ideas is afoot. Loshonkohl v.
Kinder (App. 4 Dist. 2003) 135 Cal.Rptr.2d 114, 109 Cal.App.4th 510, rehearing denied, review denied,
certiorari denied 124 S.Ct. 1679, 541 U.S. 938, 158 L.Ed.2d 359. Constitutional Law  2164; Libel And
Slander  1.5

Statute which creates exception to privileged status of citizen complaints about public officials by allowing
defamation suits against individuals who falsely charge police officers with misconduct is unconstitutional on
its face as violative of right to free speech; the statute is not merely a proscription against the most injurious



subcategory of defamation or based on secondary effects associated with the particular speech, but rather, it
makes speech actionable depending solely on the target of the speech and position advocated by the speaker, is
not justified by a compelling governmental interest sufficient to overcome its potential for abridgment of
citizen's constitutional rights to lodge complaints against officers, nor necessary to serve the asserted
compelling interest, given existence of other ways to insure that officers' careers are not unduly jeopardized by
unfounded citizen complaints. Walker v. Kiousis (App. 4 Dist. 2001) 114 Cal.Rptr.2d 69, 93 Cal.App.4th 1432.
Constitutional Law  2169; Libel And Slander  1.5

2. Construction and application

Police officer was not acting under color of state law, for purposes of § 1983, when he threatened to bring
defamation lawsuit against motorist who filed complaint about officer's conduct during traffic stop, even though
officer's lawsuit relied on state statute allowing peace officers to bring defamation actions against those who
filed false complaints against them, inasmuch as threatened defamation action was personal to officer and
would redress his alleged reputational injury, and mere fact that enabling statute existed was insufficient to
make action which officer privately elected to take thereunder "state action." Gritchen v. Collier, C.A.9
(Cal.)2001, 254 F.3d 807. Civil Rights  1326(8)

Police officer acted under color of state law in threatening defamation action against citizen who filed allegedly
false complaint against him; such action was specifically authorized by California statute which creates
exception to normal privileged status of citizen complaints about public officials by allowing police officer
defamation suits against individuals who falsely charge them with misconduct, and citizen's misconduct
complaint arose out of actions taken by police officer during performance of his official duties. Gritchen v.
Collier, C.D.Cal.1999, 73 F.Supp.2d 1148, reversed 254 F.3d 807. Civil Rights  1326(8)

3. Injunction

Section 1983 action by citizen who had been successfully sued under peace officer defamation statute, in which
citizen sought to enjoin officer's execution of judgment and challenged constitutionality of statute, was
withinEx Parte Young exception to state sovereign immunity; enforcement of judgment was sufficiently
imminent, and granting injunctive relief would end violation. Haddad v. State of Cal., C.D.Cal.1999, 64
F.Supp.2d 930. Civil Rights  1376(6)

Highway patrol officer who had obtained personal money judgment against citizen under peace officer
defamation statute was proper defendant under Ex Parte Young in citizen's § 1983 action seeking to enjoin
enforcement of judgment based on alleged unconstitutionality of statute; officer was sufficiently connected with
enforcement of statute. Haddad v. State of Cal., C.D.Cal.1999, 64 F.Supp.2d 930. Civil Rights  1391

4. Immunity

Highway patrol officer who had successfully sued citizen under peace officer defamation statute was not
automatically entitled to qualified immunity in citizen's § 1983 action alleging that officer's lawsuit violated
citizen's free speech and petition rights; immunity depended on whether officer was acting within scope of his
employment when he filed defamation action. Haddad v. State of Cal., C.D.Cal.1999, 64 F.Supp.2d 930. Civil
Rights  1376(6)

5. Knowledge of falsity

A defendant's knowledge of falsity or reckless disregard in a defamation suit can be proved by circumstantial
evidence even in a public figure case. Walker v. Kiousis (App. 4 Dist. 2001) 114 Cal.Rptr.2d 69, 93
Cal.App.4th 1432. Libel And Slander  112(2)

6. Fact questions

Finder of fact must determine whether a publication was indeed made in good faith in a defamation case.
Walker v. Kiousis (App. 4 Dist. 2001) 114 Cal.Rptr.2d 69, 93 Cal.App.4th 1432. Libel And Slander 



123(6)

7. Sufficiency of evidence

Evidence was sufficient to establish a prima facie showing by clear and convincing evidence by a peace officer
that the citizen he had arrested for reckless driving made his complaint against the officer with knowledge of
falsity and with ill will, thus supporting officer's complaint under statute which creates exception to general
privileged status of citizen complaints about public officials by allowing police officer defamation suits against
individuals who falsely charge them with misconduct; there was no indication that the citizen made any attempt
to investigate the facts before submitting the complaint, his allegations were patently at odds with the actual
events, as reflected in officer's tape recording, and citizen's anger and hostility toward the officer was evident by
his profanity. Walker v. Kiousis (App. 4 Dist. 2001) 114 Cal.Rptr.2d 69, 93 Cal.App.4th 1432. Libel And
Slander  51(5)

§ 48. Privileged publication or broadcast; malice not inferred 

     •     Historical Notes     •     Research References     •     Notes of Decisions

In the case provided for in subdivision (c) of Section 47, malice is not inferred from the communication.
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(Enacted 1872.  Amended by Stats.1895, c. 163, p. 168, § 2; Stats.1945, c. 1489, p. 2763, § 4; Stats.2003, c. 62
(S.B.600), § 11.)
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1. Construction and application

Reply letters written by former employer to prospective employers of resigned employee with respect to
qualifications of the employee were qualifiedly privileged. Pond v. General Elec. Co., C.A.9 (Cal.)1958, 256
F.2d 824, certiorari denied 79 S.Ct. 30, 358 U.S. 818, 3 L.Ed.2d 60. Libel And Slander  44(3)

Publication must be both false and unprivileged in order to constitute an actionable libel. Swaffield v. Universal
Ecsco Corp.(App. 2 Dist. 1969) 76 Cal.Rptr. 680, 271 Cal.App.2d 147. Libel And Slander  30; Libel And
Slander  34

Malice destroying a privilege may not be inferred from the fact alone of the communication of the defamatory
statement. Brewer v. Second Baptist Church of Los Angeles (1948) 32 Cal.2d 791, 197 P.2d 713. Libel And
Slander  101(4)

Where publication is conditionally privileged, no right of action arises because publication is false, unless
publishers were actuated by malice, and malice is not inferred from the publication. Emde v. San Joaquin
County Central Labor Council (1943) 23 Cal.2d 146, 143 P.2d 20. Libel And Slander  51(1)

In libel action, malice is not presumed from privileged publication. Misao Yoshimura Kurata v. Los Angeles
News Pub. Co.(App. 1935) 4 Cal.App.2d 224, 40 P.2d 520. Libel And Slander  5

Malice is not inferred from qualifiedly privileged communication or publication. Miles v. Rosenthal (App. 3
Dist. 1928) 90 Cal.App. 390, 266 P. 320. Libel And Slander  101(4)

2. False and libelous per se publications

Former employer's letter to customers and potential customers implying that plaintiffs, who quit to go into
business for themselves, had been discharged and that their services had not been satisfactory was a serious
reflection on plaintiffs' abilities and a libel as a matter of law. Patton v. Royal Industries, Inc.(App. 2 Dist.
1968) 70 Cal.Rptr. 44, 263 Cal.App.2d 760. Libel And Slander  9(1)

Libel complaint, which alleged that defendants distributed a circular which falsely charged that plaintiff was
convicted, fined and barred from holding a union office because he stuffed ballot box in a union election and
that defendants knew at time of publication that such statements were false, sufficiently alleged malice and
presented a triable issue of fact. Boyich v. Howell (App. 1 Dist. 1963) 34 Cal.Rptr. 794, 221 Cal.App.2d 801.
Libel And Slander  80

"Malice", within § 47, subd. 3, may not be inferred from the communication or publication, but may be inferred
where charge is false and is libelous per se and where defendant publishes it without having probable cause for
believing it to be true. Harris v. Curtis Pub. Co.(App. 4 Dist. 1942) 49 Cal.App.2d 340, 121 P.2d 761. Libel
And Slander  51(4)

Actual malice may be inferred from publication of defamatory charge that is false and libelous per se, if
defendant publishes it without having probable cause for believing it to be true. Taylor v. Lewis (App. 2 Dist.
1933) 132 Cal.App. 381, 22 P.2d 569. Libel And Slander  5

Privilege of alleged libelous publication was not shown on face of complaint in libel action as abused, where
publication was not libelous per se, though false. Taylor v. Lewis (App. 2 Dist. 1933) 132 Cal.App. 381, 22
P.2d 569. Libel And Slander  80

3. Fair criticism

Newspaper article charging that city councilman having recall proceedings pending against him did not
consistently serve best interests of city, and exercised poor judgment in office, was fair criticism of public
official. Taylor v. Lewis (App. 2 Dist. 1933) 132 Cal.App. 381, 22 P.2d 569. Libel And Slander  48(2)



Former city councilman could express opinion that councilman having recall proceedings pending against him
was unfit for office he held. Taylor v. Lewis (App. 2 Dist. 1933) 132 Cal.App. 381, 22 P.2d 569. Libel And
Slander  48(2)

4. Proof of malice — In general

There is rebuttable presumption that qualifiedly privileged publication is made innocently and without malice
and actual malice must be pleaded and proved by victim of the alleged libel. Moore v. Greene, C.A.9
(Cal.)1970, 431 F.2d 584. Libel And Slander  100(7); Libel And Slander  101(4)

Auto repair business operator was not entitled to recover from his customer or television broadcasting system
for defamation based on television broadcast concerning plaintiff's business, including interview with customer
in absence of showing of lack of fair and true report or malice. Rollenhagen v. City of Orange (App. 4 Dist.
1981) 172 Cal.Rptr. 49, 116 Cal.App.3d 414. Libel And Slander  51(5)

Where complaint discloses case of qualified privilege no malice is presumed, because the privilege creates a
presumption that communication was used innocently and without malice. Swaffield v. Universal Ecsco
Corp.(App. 2 Dist. 1969) 76 Cal.Rptr. 680, 271 Cal.App.2d 147. Libel And Slander  5

Where physician's statements regarding fact that patient was suffering from venereal disease were qualifiedly
privileged as far as patient, her mother and landlady were concerned and were overheard by neighbor who was
merely a casual bystander for whose presence physician was not responsible, patient could not recover damages
for slander without proof of actual or express malice on part of physician. Shoemaker v. Friedberg (App. 4 Dist.
1947) 80 Cal.App.2d 911, 183 P.2d 318. Libel And Slander  45(1)

In action against physician for slander for publishing a statement to effect that plaintiff was suffering from a
venereal disease, evidence that plaintiff was living with her mother and landlady in family relationship
warranted inference that the landlady and mother were persons interested in her as to afford reasonable grounds
for supposing that motive for communication made by physician was innocent but communication was
qualifiedly privileged as to them and not actionable in absence of proof of express malice. Shoemaker v.
Friedberg (App. 4 Dist. 1947) 80 Cal.App.2d 911, 183 P.2d 318. Libel And Slander  112(2)

5.  —  —  Actual malice, proof of malice

The malice necessary to defeat a qualified privilege is "actual malice," which is established by a showing that
the publication was motivated by hatred or ill will towards the plaintiff or by a showing that the defendant
lacked reasonable grounds for belief in the truth of the publication and therefore acted in reckless disregard of
the plaintiff's rights. Noel v. River Hills Wilsons, Inc.(App. 4 Dist. 2003) 7 Cal.Rptr.3d 216, 113 Cal.App.4th
1363. Libel And Slander  51(1)

6.  —  —  Speaker's belief, proof of malice

Inherent in the concept of reckless disregard for truth establishing malice overcoming defamation privilege is
the notion that it is the speaker's belief regarding the accuracy of his or her statements, rather than the truth of
the underlying statements themselves, that is relevant to the malice determination. Noel v. River Hills Wilsons,
Inc.(App. 4 Dist. 2003) 7 Cal.Rptr.3d 216, 113 Cal.App.4th 1363. Libel And Slander  51(1)

Malice under defamation privilege focuses upon the defendant's state of mind, not his or her conduct, and mere
negligence cannot constitute lack of reasonable or probable cause; it is only when the negligence amounts to a
reckless or wanton disregard for the truth, so as to reasonably imply a wilful disregard for or avoidance of
accuracy, that malice is shown. Noel v. River Hills Wilsons, Inc.(App. 4 Dist. 2003) 7 Cal.Rptr.3d 216, 113
Cal.App.4th 1363. Libel And Slander  51(1)

7.  —  —  Title actions, proof of malice

Malice in fact is no longer required to support action for disparagement of title. Hill v. Allan (App. 1 Dist.



1968) 66 Cal.Rptr. 676, 259 Cal.App.2d 470. Libel And Slander  131

8. Pleading — In general

Former employee's complaint against former employer on account of employer's reports in response to inquiry
from other actual or potential employers failed, for lack of allegation of actual malice in fact, to state cause of
action. Lesperance v. North Am. Aviation, Inc.(App. 2 Dist. 1963) 31 Cal.Rptr. 873, 217 Cal.App.2d 336. Libel
And Slander  83

Complaint by city auditor for statement in notice for recall election that she had been drawing from city more
money than she was entitled to, and had caused to be issued a city warrant in payment for personal services
rendered by attorney to her, sufficiently alleged malice. Gunsul v. Ray (App. 1935) 6 Cal.App.2d 528, 45 P.2d
248. Libel And Slander  83

Allegations of malice will not avail pleader in libel action, if character of publication is inconsistent with such
allegations. Morcom v. San Francisco Shopping News Co.(App. 1935) 4 Cal.App.2d 284, 40 P.2d 940. Libel
And Slander  83

Where complaint shows only that libelous publication was made in communication to person interested, and
malice is pleaded, plaintiff states cause of action. Layne v. Kirby (1930) 208 Cal. 694, 284 P. 441. Libel And
Slander  83

9.  —  —  Privilege, pleadings

While, in case of false and unprivileged publication, libelous per se, malice is implied, and lack of it is matter of
defense which need not be pleaded, where complaint discloses case of qualified privilege, no malice is
presumed, and, in order to state cause of action, pleading must contain affirmative allegations of malice in fact.
Jackson v. Underwriters' Report (1937) 69 P.2d 878, 21 Cal.App.2d 591; Locke v. Mitchell (1936) 61 P.2d 922,
7 Cal.2d 599.

Under § 47 publication by defendant, which had a patent competing with patent of plaintiff, to prospective
licensees of charges of infringement against plaintiff was privileged, and in order for plaintiff to recover for
trade libel, it was necessary to show "actual malice" as distinguished from malice inferred from false
communication in and of itself. Kemart Corp. v. Printing Arts Research Lab., Inc., C.A.9 (Cal.)1959, 269 F.2d
375, 122 U.S.P.Q. 56, certiorari denied 80 S.Ct. 197, 361 U.S. 893, 4 L.Ed.2d 151, 123 U.S.P.Q. 590. Libel
And Slander  45(2); Libel And Slander  51(4)

The actual malice required to overcome privilege of a publication under § 47 is to be distinguished from that
sometimes inferred from intentional doing of a wrongful act without justification. Kemart Corp. v. Printing Arts
Research Lab., Inc., C.A.9 (Cal.)1959, 269 F.2d 375, 122 U.S.P.Q. 56, certiorari denied 80 S.Ct. 197, 361 U.S.
893, 4 L.Ed.2d 151, 123 U.S.P.Q. 590. Libel And Slander  51(1)

Where complaint discloses a case of qualified privilege, no malice is presumed and in order to state a cause of
action for libel the pleading must contain affirmative allegations of malice in fact. Glenn v. Gibson (App. 1946)
75 Cal.App.2d 649, 171 P.2d 118. Libel And Slander  83; Libel And Slander  101(4)

A complaint in action for libel is fatally defective where it discloses a case of qualified privilege and fails to
allege malice in such a manner as to overcome the case thus disclosed. Glenn v. Gibson (App. 1946) 75
Cal.App.2d 649, 171 P.2d 118. Libel And Slander  83

In libel action, allegation that article was "maliciously published" is insufficient, as being mere conclusion of
pleader, to overcome qualified privilege under § 47. Jackson v. Underwriters' Report (App. 1 Dist. 1937) 21
Cal.App.2d 591, 69 P.2d 878. Pleading  8(3)

Allegation, in complaint in libel action, that alleged libelous article was maliciously published, was not
allegation of malice showing privilege has been overstepped. Taylor v. Lewis (App. 2 Dist. 1933) 132 Cal.App.



381, 22 P.2d 569. Libel And Slander  83

Where an entire newspaper article, containing an alleged letter written by plaintiff, was charged to be false, and,
if the letter were fabricated, the article, taken as a whole, was libelous per se, and was not a privileged
publication specified by § 47 and this section as well as C.C.P. § 460, it was error to sustain a demurrer to the
complaint for its failure to point out the portion of the publication charged to be libelous. Leonard v. McPherson
(1905) 146 Cal. 616, 80 P. 1084. Libel And Slander  85

10.  —  —  Sufficiency of pleading

To allege only that a statement was "maliciously published" is insufficient as a mere conclusion to show malice,
but charge that article was published with knowledge of its falsity is an adequate allegation of actual malice.
Boyich v. Howell (App. 1 Dist. 1963) 34 Cal.Rptr. 794, 221 Cal.App.2d 801. Libel And Slander  83;
Pleading  8(3)

Allegations that defamatory statement was made to injure, disgrace and defame plaintiff and interfere with his
ability to obtain employment and that statement was false and publisher knew it to be false when made and did
not have probable or any cause for believing it to be true was sufficient to charge "malice" in fact. Washer v.
Bank of America Nat. Trust & Savings Ass'n (1943) 21 Cal.2d 822, 136 P.2d 297. Libel And Slander  83

Words "malice" and "maliciously," in complaint in libel action, standing alone, are insufficient to charge malice
in fact. Locke v. Mitchell (1936) 7 Cal.2d 599, 61 P.2d 922. Pleading  8(3)

Complaint alleging that defendant, engaged in free distribution of publication devoted to advertising, had, with
intent to injure, disgrace, and defame, accused president of city council of falsehood, deception, and improper
motives, in connection with proposed ordinance designed to prohibit circulation of advertising matter, was
sufficient on demurrer, since allegations as to character of publication did not refute direct allegation of malice.
Morcom v. San Francisco Shopping News Co.(App. 1935) 4 Cal.App.2d 284, 40 P.2d 940. Libel And Slander
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11. Evidence

The tenor of a communicated defamatory statement may be evidence of malice destroying a privilege.
Moranville v. Aletto (1957) 315 P.2d 91, 153 Cal.App.2d 667; Brewer v. Second Baptist Church of Los
Angeles (1948) 197 P.2d 713, 32 Cal.2d 791.

Under conditional common-interest privilege for defamatory statements made without malice by a current or
former employer to a prospective employer, proviso that statements must be based on credible evidence means
that if such publication was based on mere rumor, the privilege is lost because there were no reasonable
grounds for believing publication was true; mere negligence in the sense of oversight or unintentional error, is
not alone enough to constitute malice. Noel v. River Hills Wilsons, Inc.(App. 4 Dist. 2003) 7 Cal.Rptr.3d 216,
113 Cal.App.4th 1363. Libel And Slander  51(4)

Malice is not inferred from the communication, but may be inferred from all the facts and circumstances of the
particular transaction. Gonsalves v. Associacao Protectora Uniao Madeirense Do Estado Da California (App. 1
Dist. 1945) 70 Cal.App.2d 150, 160 P.2d 595. Libel And Slander  5

The manner of statement is material upon the question of malice, and if the facts believed by defendant to be
true are exaggerated, overdrawn, or colored to plaintiff's detriment, or are not stated fully and fairly with respect
to plaintiff, malice may be inferred from such circumstances alone. Snively v. Record Pub. Co.(1921) 185 Cal.
565, 198 P. 1. Libel And Slander  5

On the question of malice, plaintiff may show that, in the publication of the article in his newspaper, defendant
relied entirely on a report taken from another paper, without verification. Turner v. Hearst (1896) 115 Cal. 394,
47 P. 129. Libel And Slander  104(1)



12. Questions of law

The applicability of the common-interest defamation privilege provision is a question of law when the facts
alleged to give rise to the privilege are undisputed. Noel v. River Hills Wilsons, Inc.(App. 4 Dist. 2003) 7
Cal.Rptr.3d 216, 113 Cal.App.4th 1363. Libel And Slander  123(8)

13. Instructions

Giving of instruction, in defamation action, relating to proof of malice, was not error, where court specifically
instructed jury as to this section, even though general instruction might have placed no limitation on source of
evidence from which malice might be established. McMann v. Wadler (App. 3 Dist. 1961) 11 Cal.Rptr. 37, 189
Cal.App.2d 124. Trial  296(2)

In an action for alienation of affections, brought against a stranger in blood, an instruction that plaintiff must
prove that defendant intentionally enticed plaintiff's wife away from him and in doing so acted maliciously, and
that merely giving advice was not actionable if given honestly and with a view to the welfare of both parties, by
one who had no influence or authority, was erroneous in view of § 49, forbidding the enticement of a wife from
her husband, and § 47 and this section relating to privileged communications. Smith v. Mitchell (App. 3 Dist.
1923) 64 Cal.App. 463, 221 P. 964. Husband And Wife  335

14. Punitive damages

In libel action, where punitive damages are sought, malice in fact must be alleged. Jackson v. Underwriters'
Report (App. 1 Dist. 1937) 21 Cal.App.2d 591, 69 P.2d 878. Libel And Slander  83

§ 48a. Libel in newspaper; slander by radio broadcast 

     •     Historical Notes     •     Research References     •     Notes of Decisions

1. In any action for damages for the publication of a libel in a newspaper, or of a slander by radio broadcast,
plaintiff shall recover no more than special damages unless a correction be demanded and be not published or
broadcast, as hereinafter provided.  Plaintiff shall serve upon the publisher, at the place of publication or
broadcaster at the place of broadcast, a written notice specifying the statements claimed to be libelous and
demanding that the same be corrected.  Said notice and demand must be served within 20 days after knowledge
of the publication or broadcast of the statements claimed to be libelous.

2. If a correction be demanded within said period and be not published or broadcast in substantially as
conspicuous a manner in said newspaper or on said broadcasting station as were the statements claimed to be
libelous, in a regular issue thereof published or broadcast within three weeks after such service, plaintiff, if he
pleads and proves such notice, demand and failure to correct, and if his cause of action be maintained, may
recover general, special and exemplary damages; provided that no exemplary damages may be recovered unless
the plaintiff shall prove that defendant made the publication or broadcast with actual malice and then only in the
discretion of the court or jury, and actual malice shall not be inferred or presumed from the publication or
broadcast.

3. A correction published or broadcast in substantially as conspicuous a manner in said newspaper or on said
broadcasting station as the statements claimed in the complaint to be libelous, prior to receipt of a demand
therefor, shall be of the same force and effect as though such correction had been published or broadcast within
three weeks after a demand therefor.

4. As used herein, the terms "general damages," "special damages," "exemplary damages" and "actual malice,"
are defined as follows:

(a) "General damages" are damages for loss of reputation, shame, mortification and hurt feelings;



(b) "Special damages" are all damages which plaintiff alleges and proves that he has suffered in respect to his
property, business, trade, profession or occupation, including such amounts of money as the plaintiff alleges
and proves he has expended as a result of the alleged libel, and no other;

(c) "Exemplary damages" are damages which may in the discretion of the court or jury be recovered in addition
to general and special damages for the sake of example and by way of punishing a defendant who has made the
publication or broadcast with actual malice;

(d) "Actual malice" is that state of mind arising from hatred or ill will toward the plaintiff; provided, however,
that such a state of mind occasioned by a good faith belief on the part of the defendant in the truth of the
libelous publication or broadcast at the time it is published or broadcast shall not constitute actual malice.

CREDIT(S)
(Added by Stats.1931, c. 1018, p. 2034, § 1.  Amended by Stats.1945, c. 1489, p. 2763, § 5.)

Historical Notes

Historical And Statutory Notes

2007 Main Volume
As added in 1931, this section read:
"In any action for damages for the publication of a libel in a newspaper, if the defendant can show that

such libelous matter was published through misinformation or mistake, the plaintiff shall recover no
more than actual damages, unless a retraction be demanded and refused as hereinafter provided.
Plaintiff shall serve upon the publisher at the place of publication a notice specifying the statements
claimed to be libelous, and requesting that the same be withdrawn.

"If a retraction or correction thereof be not published in as conspicuous a place and type in said
newspaper as were the statements complained of, in a regular issue thereof published within two
weeks after such service, plaintiff may allege such notice, demand, and failure to retract in his
complaint and may recover both actual, special and exemplary damages if his cause of action be
maintained.  If such retraction be so published, he may still recover such actual, special, and
exemplary damages, unless the defendant shall show that the libelous publication was made in good
faith, without malice, and under a mistake as to the facts."

In 1945 the section was rewritten.  The substance of the original first paragraph was carried into subd. 1,
which was enlarged to cover slander by radio broadcast and the substance of the second paragraph
was carried into subd. 2, although the language differed materially.  Subds. 3 and 4 were added in
1945.

For note as to severability of the 1945 amendment, see Historical and Statutory Notes under Civil Code
§ 45a.

Research References

Cross References

Damages,
Generally, see Civil Code § 3281 et seq.
Exemplary damages, see Civil Code § 3294.

Evidence of mitigating circumstances, see Code of Civil Procedure § 461.
Pleading and proof, see Code of Civil Procedure § 460.
Single publication, one cause of action, see Civil Code § 3425.1 et seq.
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Alternative to the general-damage award for defamation. (1968) 20 Stan.L.Rev. 504.
California Civil Code Section 48a: Should the judge or the jury determine whether a retraction is

published in a manner which is "substantially as conspicuous" as the original article?  23 Pac.L.J.
1575 (1992).

Choice of law in multi-state libel and the single publication rule. (1950) 24 S.Cal.L.Rev. 103.
Constitutional right to defame.  Irwin O. Spiegel (1965) 40 Los Angeles B.Bull. 613.
Constitutionality of statutory limitation of damages in libel actions under due process and equal

protection clauses. (1950) 23 S.Cal.L.Rev. 591.
Constitutionalizing mandatory retraction in defamation law.  Elad Peled, 30 Hastings Comm. & Ent.

L.J. 33 (2007).
Damages for defamatory remarks made by newspaper or radio. (1945) 19 S.Cal.L.Rev. 119.
Effect upon the law of libel and slander of the 1945 amendments. (1945) 19 S.Cal.L.Rev. 119.
Extension of restitutional remedies in the tort field. Kenneth H. York (1957) 4 UCLA L.Rev. 499.
Fair comment in California: Unwelcome guest (1983) 57 S.Cal.L.Rev. 173.
First Amendment protection for libel. (1978) 30 Stan.L.Rev. 347.
The first cut is the deepest, but the second may be actionable: Masson v. New Yorker Magazine, Inc.

and the incremental harm doctrine.  Jay Framson, 25 Loy. L.A. Rev. 1483 (1992).
Free speech and liability for defamation of public officials. (1965) 12 UCLA L.Rev. 1420.
Gertz case: Unbalancing media rights and reputational interests. (1975) 2 W.St.U.L.Rev. 227.
Gertz v. Robert Welch, Inc. and its effect on California defamation law. (1975) 6 Pac.L.J. 565.
Group defamation and individual actions: New look at an old rule. (1983) 71 Cal.L.Rev. 1532.
How California governs the news media.  Jon H. Sylvester, 26 Santa Clara L. Rev. 381 (1986).
Media defamation cases: New standards. (1975) 12 Cal.W.L.Rev. 172.
Multi-state defamation — noncompliance with retraction statute of forum a complete bar. (1955) 28

S.Cal.L.Rev. 179.
Multistate libels, public policy and conflict of laws. (1955) 7 Stan.L.Rev. 275.
Proof in libel actions in California. (1951) 24 S.Cal.L.Rev. 340.
Public celebrity v. scandal magazine — the celebrity's right to privacy. Irwin O. Spiegel (1957) 30

S.Cal.L.Rev. 280.
Public figures. (1977) 30 Stan.L.Rev. 157.
Public figures precluded from recovering punitive damages when liability is founded on actual

malice. (1975) 2 W.St.U.L.Rev. 305.
Regulation of underground newspapers. (1974) 22 UCLA L.Rev. 141.
Rehabilitation, privacy, and freedom of the press. (1972) 5 Loy.L.A.L.Rev. 544.
Remolding of common law defamation.  Albert E. Harum (1963) 49 A.B.A.J. 149.
Retraction,

Constitutionality of California retraction statute under equal protection and due process clauses.
(1949) 23 S.Cal.L.Rev. 89.

Newspaper libel retraction statute. (1951) 2 Hastings L.J. 75.
Retraction and libel. (1952) 3 Hastings L.J. 136.

Retraction and libel. (1950) 38 C.L.R. 951.  This article reads in part as follows: "In 1945 the
California legislature amended § 48a of the Civil Code to provide that unless a "correction' of a
newspaper libel be demanded and refused, the plaintiff could recover no more than special
damages, defined to exclude both general damages for loss of reputation and punitive damages.
The far-reaching statute was upheld by the California Supreme Court in Werner v. Southern
California Associated Newspapers, despite arguments that it violated the Federal and California
Constitutions. [35 A.C. 142, 216 P.2d 825 (1950), 23 So.Calif.L.Rev. 591 (1950), probable
jurisdiction noted, 71 S.Ct. 81 (1950).  The district court of appeal had held the statute
unconstitutional. 92 A.C.A. 224, 206 P.2d 952 (1949), 34 Minn.L.Rev. 249 (1949), 25 Notre
Dame Law, 184 (1949), 23 So.Calif.L.Rev. 89 (1949)].  Before examining the constitutional
objections, a comparison of § 48a with the general law of defamation is essential to make clear
its distinctive and sweeping effects.



"Comparison of § 48a with the General Law of Defamation.
"California's statute is in accord with the almost universal rule allowing special damages.  But in

virtually denying recovery of general damages, it places California in the distinct minority.  By
the great weight of authority, both in the United States and England, a plaintiff defamed by a
libel may recover general damages for loss of reputation without pleading or proving any
damages.  A retraction by the publisher precludes punitive damages unless there was actual
malice, and may be shown in mitigation of general damages.  When the legislatures of other
states have tried to substitute a retraction for the plaintiff's right to general damages, the state
courts have either held the statutes unconstitutional, or have interpreted them to permit all but
punitive damages.  Only in Minnesota has such a retraction statute been upheld, and there the
statute applies only if the defendant proves that the libel was published in good faith and under a
mistake as to the facts.  California's law, protecting only newspapers and radio stations,
substitutes a retraction for general and punitive damages in the case of deliberate and malicious
as well as inadvertent libels.  This leaves the plaintiff with a right only to special damages, in
most cases impossible to prove, and to a retraction which may or may not give him any real
redemption of reputation.

"As a matter of policy much may be said against giving newspapers such a "license to defame.'  A
man's reputation is a valuable asset, even deemed to be property in some jurisdictions, which
should be entitled to protection.  Even an inadvertent libel may seriously injure reputation, and to
condone malicious libel is unjust to say the least.  Protection against newspaper libel is
especially important, since newspapers have a greater power to destroy than individuals.  The
courts have been zealous in protecting freedom of speech and press against prior restraint; the
very strictness of this rule seems to require subsequent responsibility for abuses.  Traditionally
responsibility has meant the payment of monetary damages.  A retraction is never complete
reparation inasmuch as it cannot reach all who have read the offending article, and in many
instances does more harm than good.  These arguments, and others, have persuaded most judges
and legislatures to retain the rule which permits general damages without proof of actual
damages.  This rule allows the jury, in determining the recovery, to weigh properly the relevant
factors including relative injury to the plaintiff, effectiveness of any retraction, evidence of good
faith or malice, and the public interest in freedom of the press.

"There are, of course, strong arguments which favor the policy of the statute.  Newspapers must
print news while it is fresh, and unavoidable mistakes may be justified in the interest of a free
and prompt press.  If there is a mistake, a retraction often will do more to clear a man's name
than the "quiet entry of a judgment on the musty rolls of a court.'  Furthermore, the fact and
degree of injury to reputation is not capable of certain proof, leaving the danger of extortion suits
and excessive damages.  This danger may be so great that it is necessary to protect malicious as
well as innocent libel because of the uncertainty of the proof of malice, and the fear of criminal
punishment should be sufficient to prevent most malicious libels.

"The California court in the Werner case, caught in the middle of these opposing arguments,
declared:

""We cannot say that in balancing the interests of defamed plaintiffs against the interests of the
public in the dissemination of news or the avoidance of the dangers of excessive general
damages, the Legislature reached an unconstitutional compromise in enacting § 48a.'"

Right of individual to recover for a group libel. (1952) 41 Cal.L.Rev. 144.
Statement by labor union that plaintiff was unfair to labor held libelous. (1952) 4 Stan.L.Rev. 300.
Use of injunctions in political campaigns.  George W. Echan, Jr.(1974) 49 Los Angeles B.Bull. 229.
Validity of provision of Civil Code precluding recovery of damages other than special damages for

newspaper libel unless a correction has been demanded and refused. (1950) 38 Cal.L.Rev. 1951.
Work of the 1949 California legislature, defamation by radio. (1949) 23 S.Cal.L.Rev. 1.
2007 Main Volume

Library References



Sovereign immunity study.  5 Cal.Law Rev.Comm. 259 (1963).

Collateral References:

Witkin, Summary (9th ed) Const Law §688
Witkin, Summary (9th ed) Torts §§521, 557, 558, 559, 560, 561, 562, 563, 564, 565, 566, 586, 1399,

1435, 1436
Witkin, Procedure (4th ed) Actions §199
Witkin, Procedure (4th ed) Appeal §973
Witkin, Procedure (4th ed) Plead §693
The Rutter Group, Civil Procedure Before Trial (Weil & Brown) §§1:851, 1:853
The Rutter Group, Enforcing Judgements and Debts (Ahart) §§2:385, 2:387, 2:388
B-W Cal Civil Practice: Procedure §§8:8, 8:11
B-W Cal Civil Practice: Torts §§7:16, 20:15, 20:31, 21:38, 21:55, 21:56, 21:57, 21:64, 21:65, 21:71,

21:73, 21:76
Cal Jur 3d Asslt, Etc. §§114, 119, 153, 178, 180, 181, 182, 206, 233, 237, 241, 242, 257, 309; Damg

§123
 Cal Digest of Official Reports 3d Series, Libel and Slander §§16, 27.
 Am Jur 2d Libel and Slander §375.
Who is protected by statute restricting recovery unless retraction is demanded.  84 ALR3d 1249.

Notes Of Decisions

Actual damages, general damages 19
Admissibility of evidence 47
Advertisements 41
Agents and employees, persons other than publisher or broadcaster 39
Amount, damages 9
Amounts recoverable, special damages 14
Burden of proof and presumptions 46
Choice of law 4
Construction and application 3
Correction or retraction 25-31

Correction or retraction - In general 25
Correction or retraction - Demand for correction or retraction 26
Correction or retraction - Effect of correction or retraction 30
Correction or retraction - Evidence 29
Correction or retraction - Instructions 31
Correction or retraction - Judicial privilege 27
Correction or retraction - Sufficiency of correction or retraction 28

Damages 8, 9
Damages - In general 8
Damages - Amount 9

15-20 Damages, general
21-24 Damages, punitive or exemplary
10-14 Damages, special
Demand for correction or retraction 26
Demand for correction or retraction, punitive or exemplary damages 22
Demand for correction or retraction, special damages 11
Discretion of jury 51
Due process and equal protection 2
Effect of correction or retraction 30



Employees, persons other than publisher or broadcaster 39
Evidence, admissibility of 47
Evidence, correction or retraction 29
Evidence, general damages 20
Evidence, punitive or exemplary damages 23
Evidence, special damages 13
Evidence, sufficiency of 48
21-24 Exemplary or punitive damages
Fact and opinion distinguished 37
False light 36
Feelings, injury to, general damages 18
General damages 15-20

General damages - In general 15
General damages - Actual damages 19
General damages - Evidence 20
General damages - Injury to feelings 18
General damages - Mental suffering 17
General damages - Physical suffering 16

Injury to feelings, general damages 18
Instructions, correction or retraction 31
Instructions, generally 50
Instructions, malice 34
Instructions, punitive or exemplary damages 24
Insurance 42
Judicial privilege, correction or retraction 27
Jury's discretion 51
Law questions 49
Libel per se 7
Magazines 40
Malice 32-34

Malice - In general 32
Malice - Instructions 34
Malice - Pleading 33

Mental suffering, general damages 17
Newspaper 5
Operation of correction or retraction 30
Opinion and fact distinguished 37
Persons other than publisher or broadcaster 38, 39

Persons other than publisher or broadcaster - In general 38
Persons other than publisher or broadcaster - Agents and employees 39

Physical suffering, general damages 16
Pleadings, generally 45
Pleadings, malice 33
Pleadings, right to privacy 44
Pleadings, special damages 12
Presumptions and burden of proof 46
Publication 6
Punitive or exemplary damages 21-24

Punitive or exemplary damages - In general 21
Punitive or exemplary damages - Demand for correction or retraction 22
Punitive or exemplary damages - Evidence 23
Punitive or exemplary damages - Instructions 24



Questions of law 49
Republication 35
25-31 Retraction or correction
Review 53
Right to privacy 43, 44

Right to privacy - In general 43
Right to privacy - Pleading 44

Special damages 10-14
Special damages - In general 10
Special damages - Amounts recoverable 14
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1. Validity

This section, requiring that there be a demand for retraction before general damages can be collected for libel
by newspaper, is constitutional. Anderson v. Hearst Pub. Co.(D.C.1954) 120 F.Supp. 850; Jefferson v.
Chronicle Publishing Co.(1952) 238 P.2d 1018, 108 Cal.App.2d 538, 241 P.2d 20, appeal dismissed 73 S.Ct.
18, 344 U.S. 803, 97 L.Ed. 626, rehearing denied 73 S.Ct. 164, 344 U.S. 882, 97 L.Ed. 683; Pridonoff v.
Balokovich (1951) 228 P.2d 6, 36 Cal.2d 788; Werner v. Southern California etc. Newspapers (1950) 216 P.2d
825, 35 Cal.2d 121, 13 A.L.R.2d 252.

This section was not violative of provision of Const. Art. 1, § 9 (repealed; see, now Const. Art. 1, § 2) that
every citizen might freely speak, write and publish his sentiments on all subjects, being responsible for abuse of
such right, and that no law should be passed to restrain or abridge liberty of speech or of press. Werner v.
Southern Cal. Associated Newspapers (1950) 35 Cal.2d 121, 216 P.2d 825. Constitutional Law  2173;
Libel And Slander  1.5

2. Due process and equal protection

This section, providing for recovery of special damages only for libel in newspaper unless correction is
requested and refused, is not unconstitutional on ground that it violates equal protection of laws and due process
provisions of Federal Constitution. Werner v. Hearst Pub. Co., C.A.9 (Cal.)1961, 297 F.2d 145. Constitutional
Law  3746; Constitutional Law  4419; Libel And Slander  1.5

The district court of appeal is bound to follow state supreme court's decision that this section requiring demand
for correction in order to recover more than special damages for libel is not invalid under due process clause or
equal protection clause of U.S.C.A.Const. Amend. 14. Jefferson v. Chronicle Pub. Co.(App. 2 Dist. 1952) 108
Cal.App.2d 538, 238 P.2d 1018, hearing denied 108 Cal.App.2d 538, 241 P.2d 20, appeal dismissed 73 S.Ct.
18, 344 U.S. 803, 97 L.Ed. 626, rehearing denied 73 S.Ct. 164, 344 U.S. 882, 97 L.Ed. 683. Courts  91(1)

The danger of excessive recoveries of general damages in libel actions and public interest in free dissemination
of news justify limitation of recovery for libel to special damages when retraction has not been demanded and
refused, so that this section is not unconstitutional as denial of due process of law. Werner v. Southern Cal.
Associated Newspapers (1950) 35 Cal.2d 121, 216 P.2d 825. Constitutional Law  3971; Libel And Slander

 1.5



This section is not violative of equal protection clauses of U.S.C.A.Const. Amend. 14 in that newspapers and
radio stations are granted privileges denied to others, since legislature could reasonably conclude that danger of
excessive damages is greatest in defamation actions against newspapers and radio stations, and could properly
consider that retraction widely circulated by newspaper or radio station would have greater effectiveness than
retraction by individual. Werner v. Southern Cal. Associated Newspapers (1950) 35 Cal.2d 121, 216 P.2d 825.

The encouragement of dissemination of news would be sufficient purpose to sustain this section under the equal
protection clauses. Werner v. Southern Cal. Associated Newspapers (1950) 35 Cal.2d 121, 216 P.2d 825.

3. Construction and application

Assuming that material contained in television broadcasts which identified plaintiffs could be imported into
magazine article, California statute limiting recovery on defamation claim based upon a publication in a
newspaper, radio broadcast or television broadcast to special damages unless plaintiff served a written demand
for retraction upon publisher within twenty days after notice of the publication applied to magazine article. In re
Cable News Network, N.D.Cal.2000, 106 F.Supp.2d 1000. Libel And Slander  66

Publication of news reports of a federal trade commission press release concerning proposed complaint against
several debt-collecting companies was one which could be found to be defamatory where the reports failed to
indicate that plaintiff was not charged with all of the unfair conduct alleged against the various companies in the
proposed complaint, and publication did not fall within any of the privileges recognized by California law.
Trans World Accounts, Inc. v. Associated Press, N.D.Cal.1977, 425 F.Supp. 814. Libel And Slander  9(1);
Libel And Slander  34

Protection afforded by California libel law extends to corporations as well as to individuals; corporation may
recover for defamatory statements having a tendency to directly affect property or occasion it pecuniary injury.
Trans World Accounts, Inc. v. Associated Press, N.D.Cal.1977, 425 F.Supp. 814. Libel And Slander  9(1);
Libel And Slander  73

Magazine writer whose article gave rise to libel suit against publisher was not privileged to refuse to divulge on
depositions sources of certain statements in article, whether New York or California law applied. Cepeda v.
Cohane, 1964, 233 F.Supp. 465. Pretrial Procedure  183.1

Defamation retraction statute did not change the nature of the tort of defamation from a personal injury into a
property injury, but merely placed a limit on the type of damages that could be recovered if the plaintiff did not
properly seek a retraction. O'Hara v. Storer Communications, Inc.(App. 4 Dist. 1991) 282 Cal.Rptr. 712, 231
Cal.App.3d 1101, rehearing denied and modified, review denied. Libel And Slander  66; Libel And Slander

 116

In California, the general rules allowing general and punitive damages for publication of defamatory matter do
not apply to newspapers and radio broadcasting stations. Di Giorgio Corp. v. Valley Labor Citizen (App. 5 Dist.
1968) 67 Cal.Rptr. 82, 260 Cal.App.2d 268. Libel And Slander  120(1)

This section limiting a plaintiff to special damages for publication of a libel in a newspaper unless plaintiff
demands a correction is not applicable to an action for slander. Mercado v. Hoefler (App. 1 Dist. 1961) 11
Cal.Rptr. 787, 190 Cal.App.2d 12. Libel And Slander  70

Action of newspaper advertisers in displaying matrix or copy of advertisements to editors, publishers, managers
and employees of newspapers which printed the advertisements was publication in a newspaper within this
section, but section did not apply to cases where, after advertisers had displayed matrix or copy, newspapers
failed or refused to publish the allegedly libelous matter. Farr v. Bramblett (App. 1955) 132 Cal.App.2d 36, 281
P.2d 372. Libel And Slander  70

4. Choice of law

Nevada district court in libel action by Nevada plaintiff against California newspaper publisher erred in



applying this section, which prohibited recovery of special damages in absence of demand for retraction,
whereas Nevada statute to similar effect had not yet become effective. Hanley v. Tribune Pub. Co., 1975, 527
F.2d 68. Libel And Slander  1.6

This section, requiring demand for retraction before general damages can be collected for libel by newspaper,
declares the public policy of California, and, absent such demand, federal court sitting in California in diversity
case would not permit recovery of general damages for publication of alleged defamation in states which had no
requirement of retraction demand. Anderson v. Hearst Pub. Co., S.D.Cal.1954, 120 F.Supp. 850. Federal Courts

 431

5. Newspaper

Defendant's weekly publication, the content of which was based on a consistent formula of "how to" stories,
celebrity or medical or personal improvement stories, gossip items and TV column items, together with material
from certain other subjects and which provided little or no current coverage of subjects such as politics, sports
or crime, did not attribute content to wire services and generally did not make reference to time, was not a
"newspaper" within provisions of this section. Burnett v. National Enquirer, Inc.(App. 2 Dist. 1983) 193
Cal.Rptr. 206, 144 Cal.App.3d 991, appeal dismissed 104 S.Ct. 1260, 465 U.S. 1014, 79 L.Ed.2d 668. Libel
And Slander  70

6. Publication

Word "publication" in this section is used in its legal sense to mean communication of any defamation. Field
Research Corp. v. Superior Court of City and County of San Francisco (1969) 77 Cal.Rptr. 243, 71 Cal.2d 110,
453 P.2d 747.

7. Libel per se

In matters of slander that are libelous per se, such as the charging of a crime, general damages are presumed as
a matter of law. Allard v. Church of Scientology of California (App. 2 Dist. 1976) 129 Cal.Rptr. 797, 58
Cal.App.3d 439, certiorari denied 97 S.Ct. 1101, 429 U.S. 1091, 51 L.Ed.2d 537. Libel And Slander  33

Special damages need not be alleged when complaint states a cause of action for libel per se. Maidman v.
Jewish Publications, Inc.(1960) 7 Cal.Rptr. 617, 54 Cal.2d 643, 355 P.2d 265. Libel And Slander  89(1)

Publication concerning newspaper woman and teacher questioning her Paris trip and containing statement
questioning who covered newspaper woman while she covered Paris waterfront and statement to effect that
surely she didn't slip along uncovered and containing a reference to a movie and attached advertisement which
showed a woman scantily clad was libelous on its face and newspaper woman was not required to plead
explanatory circumstances and special damage. Menefee v. Codman (App. 1957) 155 Cal.App.2d 396, 317 P.2d
1032. Libel And Slander  81; Libel And Slander  89(1)

Where newspaper publication charged plaintiff with commission of a felony and was false, not privileged, and
libelous per se, a cause of action for actual damages was conclusively established, and the amount and measure
of damages were the only questions left for litigation. Childers v. San Jose Mercury Printing & Pub. Co.(1894)
105 Cal. 284, 38 P. 903. Libel And Slander  116

8. Damages — In general

Actual or compensatory damages and exemplary damages may be recovered in libel actions, and special
damages as a branch of actual damages may be recovered when actual pecuniary loss has been sustained and is
specially pleaded, and the remaining branch of actual damages embraces recovery for loss of reputation, shame,
mortification, injury to feelings, etc. Childers v. San Jose Mercury Printing & Pub. Co.(1894) 105 Cal. 284, 38
P. 903. Libel And Slander  116; Libel And Slander  118; Libel And Slander  120(1)

9.  —  —  Amount, damages



Damage awards of $500,000 for proven injury to reputation, $500,000 damages for presumed injury to
reputation, $1 million general damages for mental suffering by dealer in antique silver and award of $300,000
damages for proven injury to reputation of his antique business, although high, were not excessive damages for
injuries resulting from defamatory broadcasts which implied that dealer and his antique business sold museum
an antique silver candelabra which was stolen, or that sale price was grossly inflated. Weller v. American
Broadcasting Companies, Inc.(App. 1 Dist. 1991) 283 Cal.Rptr. 644, 232 Cal.App.3d 991. Libel And Slander

 121(1)

10. Special damages — In general

False statements in report of credit reporting agency that owner of furniture business had no previous furniture
experience and that she employed a manager to operate business were not libelous on their face and were not
actionable under California law in absence of proof that owner suffered special damage as a proximate result
thereof. Lyon Furniture Mercantile Agency v. Carrier, C.A.9 (Cal.)1958, 259 F.2d 106. Libel And Slander 
9(7)

Special damages in context of defamation suit for conduct that is libel on its face include all damages which
plaintiff alleges and proves that he has suffered in respect to his property, business, trade, profession or
occupation. Walker v. Kiousis (App. 4 Dist. 2001) 114 Cal.Rptr.2d 69, 93 Cal.App.4th 1432. Libel And Slander

 118

The fact that a defamation plaintiff offers proof of actual injury to reputation does not require conclusion that he
has proved or can prove all of the likely effects of the damage to his reputation so as to preclude award of
damages for presumed injury to reputation. Weller v. American Broadcasting Companies, Inc.(App. 1 Dist.
1991) 283 Cal.Rptr. 644, 232 Cal.App.3d 991. Libel And Slander  117

Although failure to prove special damages may be a factor in concluding that damages for injury to reputation
are excessive, the failure of that proof does not compel the conclusion, particularly where subject of defamation
did not claim any special damages in his individual capacity. Weller v. American Broadcasting Companies,
Inc.(App. 1 Dist. 1991) 283 Cal.Rptr. 644, 232 Cal.App.3d 991. Libel And Slander  117

In a defamation action, special damages include items of loss that are more or less peculiar to the particular
plaintiff, in that the plaintiff actually suffered the loss in the specific amount, and must be proved to a
reasonable certainty and are not recoverable if deemed remote. O'Hara v. Storer Communications, Inc.(App. 4
Dist. 1991) 282 Cal.Rptr. 712, 231 Cal.App.3d 1101, rehearing denied and modified, review denied. Libel And
Slander  112(1); Libel And Slander  118

Traditional defamation law did not preclude defamation subject's recovery for any damage other than that
resulting from damaged reputation under retraction statute that eliminated general damages for failure to
properly request retraction but specifically authorized recovery of specially proved damages to defamation
subject's business, trade, profession or occupation. O'Hara v. Storer Communications, Inc.(App. 4 Dist. 1991)
282 Cal.Rptr. 712, 231 Cal.App.3d 1101, rehearing denied and modified, review denied. Libel And Slander

 116

In absence of evidence showing possibility that former school board member would have won reelection except
for statements deemed potentially libelous, no triable issue of fact existed in defamation action as to entitlement
to special damages related to loss of salaries and benefits of elected office. Fisher v. Larsen (App. 4 Dist. 1982)
188 Cal.Rptr. 216, 138 Cal.App.3d 627, certiorari denied 104 S.Ct. 390, 464 U.S. 959, 78 L.Ed.2d 335.
Judgment  185.3(21)

Where police officer admitted that he suffered no financial out-of-pocket losses as a result of newspaper article,
that he lost no time from work, incurred no medical or other bills, and no economic loss in his employment, and
attempted to establish that article had hurt his chances in oral part of promotional examination, but had failed
that examination twice before article was published, officer failed to prove any special damages arising from
newspaper article. Gomes v. Fried (App. 1 Dist. 1982) 186 Cal.Rptr. 605, 136 Cal.App.3d 924. Libel And



Slander  118

Unless there are special damages as defined by this section, there is no cause of action to recover for the
publication of defamatory language not libelous on its face. Forsher v. Bugliosi (1980) 163 Cal.Rptr. 628, 26
Cal.3d 792, 608 P.2d 716. Libel And Slander  12

"Special damages" for libel must be such as would compensate plaintiff for losses suffered in respect of his
property, business, trade, profession, or occupation. Di Giorgio Corp. v. Valley Labor Citizen (App. 5 Dist.
1968) 67 Cal.Rptr. 82, 260 Cal.App.2d 268. Libel And Slander  118

Defamatory language not libelous on its face is not actionable in absence of special damages. Morris v.
National Federation of the Blind (App. 1 Dist. 1961) 13 Cal.Rptr. 336, 192 Cal.App.2d 162. Libel And Slander

 11.1

Special damages were not recoverable in libel action for plaintiff's deprivation of company of his brother and
denial of opportunity of guiding the brother, which losses allegedly resulted from publication of libelous matter
which caused brother to be held in mental hospital. Campbell v. Jewish Committee for Personal Service (App. 1
Dist. 1954) 125 Cal.App.2d 771, 271 P.2d 185. Libel And Slander  117; Libel And Slander  118

11.  —  —  Demand for correction or retraction, special damages

Defamation plaintiff who failed to comply with statutory requirements in making a proper demand for retraction
was limited under statute to proving special damages at trial. O'Hara v. Storer Communications, Inc.(App. 4
Dist. 1991) 282 Cal.Rptr. 712, 231 Cal.App.3d 1101, rehearing denied and modified, review denied. Libel And
Slander  116

Plaintiff who did not demand retraction of newspaper article could not recover for defamation without
establishing special damages. Werner v. Times-Mirror Co.(App. 2 Dist. 1961) 14 Cal.Rptr. 208, 193
Cal.App.2d 111. Libel And Slander  70

Special damages arising from publication of libel in a newspaper may be recovered, even though no correction
was demanded or refused as provided by this section. Pridonoff v. Balokovich (1951) 36 Cal.2d 788, 228 P.2d
6. Libel And Slander  66

12.  —  —  Pleadings, special damages

An amended and supplemental complaint, praying damages for injury to plaintiff's reputation, business and
profession and for mental stress and suffering because of alleged false accusations by individual defendant, in
radio broadcast and telecast by corporate defendant, that plaintiff was unethical and conducted himself
improperly and unfairly, unlawfully "smeared" numerous people and institutions, and gave false testimony
before congressional committee, pleaded special damages, if required, in substantial compliance with both
California statute and federal rule. Sargent v. National Broadcasting Co., N.D.Cal.1955, 136 F.Supp. 560. Libel
And Slander  89(3)

Special facts which are said to give rise to special damages for libel must be pleaded. Anderson v. Hearst Pub.
Co., S.D.Cal.1954, 120 F.Supp. 850. Libel And Slander  89(1)

Plaintiff's pleading of reduction in number of new clients and loss of clients was sufficient pleading of special
damages in his libel action. Kanarek v. Bugliosi (App. 2 Dist. 1980) 166 Cal.Rptr. 526, 108 Cal.App.3d 327.
Libel And Slander  89(2)

Unless communication is defamatory on its face, averment of special damages is required. Gautier v. General
Tel. Co.(App. 2 Dist. 1965) 44 Cal.Rptr. 404, 234 Cal.App.2d 302. Libel And Slander  89(1)

In action by dentist, who was also a candidate for political office, against newspaper publishing article which
could be interpreted as meaning that plaintiff was a Communist sympathizer, allegations respecting cancellation
of appointments by patients and decline in number of new patients normally to be expected were sufficient



allegations of special damages. MacLeod v. Tribune Pub. Co.(1959) 52 Cal.2d 536, 343 P.2d 36. Libel And
Slander  89(3)

In libel complaint, allegation that plaintiffs had been injured in their trade, business and occupation by reason of
publication in sum of $100,000 was not a sufficiently particular allegation of special damages. Smith v. Los
Angeles Bookbinders Union No. 63 (App. 1955) 133 Cal.App.2d 486, 284 P.2d 194. Libel And Slander 
89(3)

Allegations of special damage are indispensable in libel action where defamatory matter is not libelous per se.
Campbell v. Jewish Committee for Personal Service (App. 1 Dist. 1954) 125 Cal.App.2d 771, 271 P.2d 185.
Libel And Slander  89(1)

Complaint, seeking damages for publication of alleged libelous letter, which was not libelous per se, between
parties as to whom privilege existed, was fatally defective for failure to allege any special damage recognized
by law. Campbell v. Jewish Committee for Personal Service (App. 1 Dist. 1954) 125 Cal.App.2d 771, 271 P.2d
185. Libel And Slander  89(1)

13.  —  —  Evidence, special damages

A loss of clients following defamation is evidence of recoverable special damages. O'Hara v. Storer
Communications, Inc.(App. 4 Dist. 1991) 282 Cal.Rptr. 712, 231 Cal.App.3d 1101, rehearing denied and
modified, review denied. Libel And Slander  118

Defamation plaintiff presented evidence of special damages resulting from alleged defamation by presenting
evidence of her business calendars for two-year period preceding libel, which chronicled substantial business
activity before slanderous broadcast and none whatsoever thereafter, as well as her testimony that she no longer
received phone calls about work after slanderous broadcast. O'Hara v. Storer Communications, Inc.(App. 4
Dist. 1991) 282 Cal.Rptr. 712, 231 Cal.App.3d 1101, rehearing denied and modified, review denied. Libel And
Slander  118

Evidence of psychic injury or emotional distress may be shown as the cause of special damage in a defamation
action where the defamation subject's business income is diminished because others became aware of the
subject's condition. O'Hara v. Storer Communications, Inc.(App. 4 Dist. 1991) 282 Cal.Rptr. 712, 231
Cal.App.3d 1101, rehearing denied and modified, review denied. Libel And Slander  118

Evidence that a prospective employer allegedly told defamation subject that defamatory publicity influenced his
decision not to hire her was evidence of special damages for business loss suffered by defamation subject as a
result of damage to her reputation. O'Hara v. Storer Communications, Inc.(App. 4 Dist. 1991) 282 Cal.Rptr.
712, 231 Cal.App.3d 1101, rehearing denied and modified, review denied. Libel And Slander  118

Subject of defamation adequately established her entitlement to special damages for defamation based on her
loss of employment due to obvious emotional instability; there was evidence that at least one potential employer
decided not to hire subject, a public relations person, as a direct result of the effects of the defamation, and
testimony of others corroborated potential employer's observation that defamation subject could not handle the
job he had offered her. O'Hara v. Storer Communications, Inc.(App. 4 Dist. 1991) 282 Cal.Rptr. 712, 231
Cal.App.3d 1101, rehearing denied and modified, review denied. Libel And Slander  118

14.  —  —  Amounts recoverable, special damages

Amounts incurred by subject of defamation in her treatment by psychiatrist for psychological injury resulting
from defamation were recoverable as special damages. O'Hara v. Storer Communications, Inc.(App. 4 Dist.
1991) 282 Cal.Rptr. 712, 231 Cal.App.3d 1101, rehearing denied and modified, review denied. Libel And
Slander  118

15. General damages — In general

Defamed dealer in antique silver presented sufficient evidence to support award of damages for emotional



distress resulting from defamatory broadcasts; dealer stated he initially suffered from anger, worry,
sleeplessness, loss of appetite and depression, he was subjected to jokes from other dealers, he was constantly
embarrassed by having to explain that he was not a thief, and he testified as to humiliation he felt in explaining
the events to his family and sorrow he experienced because his mother died before he was vindicated by jury
verdict. Weller v. American Broadcasting Companies, Inc.(App. 1 Dist. 1991) 283 Cal.Rptr. 644, 232
Cal.App.3d 991. Libel And Slander  119

In a defamation action, general damages are damages that courts believe generally flow from the kind of
substantive wrong done by the defendant. O'Hara v. Storer Communications, Inc.(App. 4 Dist. 1991) 282
Cal.Rptr. 712, 231 Cal.App.3d 1101, rehearing denied and modified, review denied. Libel And Slander 
116

16.  —  —  Physical suffering, general damages

In libel action, damages may be awarded for physical suffering as well as mental anguish, if caused by the libel
and a natural and probable result of its publication. Behrendt v. Times-Mirror Co.(App. 2 Dist. 1938) 30
Cal.App.2d 77, 85 P.2d 949. Libel And Slander  118

17.  —  —  Mental suffering, general damages

The mental suffering which may be considered as an element of damages in an action for libel must be such as
the plaintiff naturally experiences as the direct, immediate, and proximate effect of the libel on his mind and
feelings; and repetitions of the libel by others than the defendant, or comments made thereon, cannot be shown
to enhance such damages. Turner v. Hearst (1896) 115 Cal. 394, 47 P. 129. Libel And Slander  119

18.  —  —  Injury to feelings, general damages

In an action for libel, damages may be recovered for injuries to the feelings, though they are not specially
alleged or proved. Taylor v. Hearst (1895) 107 Cal. 262, 40 P. 392. Libel And Slander  119

19.  —  —  Actual damages, general damages

In assessing actual damages from defamatory publications imputing hypocrisy and habitual alteration of public
records, the shame, mortification, and injury to feelings, etc., may be considered in addition to the loss of
reputation. Newby v. Times-Mirror Co.(App. 3 Dist. 1920) 46 Cal.App. 110, 188 P. 1008. Libel And Slander

 117; Libel And Slander  119

Actual damage for a libel published without malice on the part of the publisher is not confined to actual
pecuniary loss, but includes loss of reputation, shame, injuries to feelings, etc. Hearne v. De Young (1901) 132
Cal. 357, 64 P. 576. Libel And Slander  116

20.  —  —  Evidence, general damages

Evidence was sufficient to support award of damages to dealer in antique silver whose reputation was damaged
by defamatory broadcast regarding origin of silver candelabra sold to museum; there was evidence that dealer
had very good reputation as antique silver dealer prior to broadcast, that reputation for honesty and integrity
was very important in antique silver business, that after the broadcast he was besieged with telephone calls from
dealers and collectors asking about the broadcasts, that foot traffic in his store had decreased following
broadcasts, and that potential clients refused to do business with him because of scandal. Weller v. American
Broadcasting Companies, Inc.(App. 1 Dist. 1991) 283 Cal.Rptr. 644, 232 Cal.App.3d 991. Libel And Slander

 116

21. Punitive or exemplary damages — In general

The rule that exemplary damages should bear reasonable relation to actual damages is only for purpose of
guarding against excess, and there is no fixed ratio by which to determine proper proportion between the two
classes of damages. Larrick v. Gilloon (App. 4 Dist. 1959) 1 Cal.Rptr. 360, 176 Cal.App.2d 408. Damages 



94.6

Exemplary damages may be based alone upon a publication libelous per se. Childers v. San Jose Mercury
Printing & Pub. Co.(1894) 105 Cal. 284, 38 P. 903. Libel And Slander  120(1)

In libel or slander, if express malice on the part of the defendant is shown, exemplary or punitive damages are
proper. Childers v. San Jose Mercury Printing & Pub. Co.(1894) 105 Cal. 284, 38 P. 903. Libel And Slander

 120(2)

Plaintiff in libel suit is not entitled to punitive damages, where publication was made in usual course of
defendants' business as public journalists, without malice or ill-will, in full belief that article was true, after
careful inquiry from apparently reliable source. Wilson v. Fitch (1871) 41 Cal. 363. Libel And Slander 
120(1)

22.  —  —  Demand for correction or retraction, punitive or exemplary damages

Plaintiffs in libel action against defendant who had published accusations in newspapers could claim punitive
damages without having served demand for retraction on defendant. Larrick v. Gilloon (App. 4 Dist. 1959) 1
Cal.Rptr. 360, 176 Cal.App.2d 408. Libel And Slander  70

23.  —  —  Evidence, punitive or exemplary damages

Despite fact that there was abundant evidence of actual malice in publication of article concerning former
mayor of San Francisco, where there was no substantial evidence that publisher had a state of mind arising from
hatred or ill will toward the former mayor as required by this section, former mayor's claim for punitive
damages would be rejected. Alioto v. Cowles Communications, Inc., N.D.Cal.1977, 430 F.Supp. 1363, affirmed
623 F.2d 616, certiorari denied 101 S.Ct. 897, 449 U.S. 1102, 66 L.Ed.2d 827. Libel And Slander  120(2)

24.  —  —  Instructions, punitive or exemplary damages

Improper punitive damage instruction in libel action effectively dissolved distinction between common-law
standard of "actual malice" generally required under state tort law to support award of punitive damages and
"actual malice" required under New York Times Co. v. Sullivan necessary to impose liability for libel of public
figure; New York Times test directed attention to defendant's attitude toward truth or falsity of material
published, rather than defendant's attitude toward plaintiff. McCoy v. Hearst Corp.(1986) 231 Cal.Rptr. 518, 42
Cal.3d 835, 727 P.2d 711, certiorari denied 107 S.Ct. 1983, 481 U.S. 1041, 95 L.Ed.2d 822, on subsequent
appeal 278 Cal.Rptr. 596, 227 Cal.App.3d 1657, review denied. Libel And Slander  51(5)

Whether malice in fact, sufficient to authorize a recovery of exemplary damages in an action for libel, has been
proved is for the jury, except that the court, in a proper case, may instruct that there is such an absence of
evidence of malice in fact as to forbid exemplary damages. Davis v. Hearst (1911) 160 Cal. 143, 116 P. 530.
Libel And Slander  123(10)

Since exemplary damages in an action for libel can only be recovered on proof of malice in fact, an instruction
that malice in law consisted in that which the law regards as a sufficient invasion of plaintiff's rights to sustain
exemplary damages, by reason of the carelessness, negligence, or willful disregard of plaintiff's rights, was
erroneous. Davis v. Hearst (1911) 160 Cal. 143, 116 P. 530. Libel And Slander  124(8)

Since exemplary damages are wholly within the discretion of the jury, and on the clearest proof of malice in
fact in an action for libel the jury may still refuse them, an instruction that on the jury's finding malice in fact
plaintiff was "entitled" to recover exemplary damages was erroneous. Davis v. Hearst (1911) 160 Cal. 143, 116
P. 530. Libel And Slander  124(8)

Where the complaint in an action for libel alleged that the publication inflicted on plaintiff grievous mental
suffering, in consequence of which he was greatly injured in his good name and character, an instruction that
loss of reputation, shame, mortification, and injury to feelings were proper elements of actual damage was not



erroneous. Graybill v. De Young (1903) 140 Cal. 323, 73 P. 1067. Libel And Slander  124(8)

There being evidence of gross negligence in publishing a libel, an instruction excluding exemplary damages is
error. Turner v. Hearst (1902) 137 Cal. 232, 70 P. 18. Libel And Slander  120(2)

An instruction to the jury that "there must be an absence of not only improper motives, but of negligence, on the
part of the defendant," in an action for a libel per se, is cured by another instructing the jury that no punitive
damages can be recovered. Taylor v. Hearst (1897) 118 Cal. 366, 50 P. 541. Libel And Slander  124(8)

25. Correction or retraction — in general

Under this section, a plaintiff, whether a natural person or a corporation, may recover general, special and
exemplary damages for libel, except that, in cases against newspapers, only special damages may be recovered
if a correction is demanded and published within the time provided by statute. Trans World Accounts, Inc. v.
Associated Press, N.D.Cal.1977, 425 F.Supp. 814. Libel And Slander  118; Libel And Slander  120(1)

Where no libel had occurred, no retraction need have been published and it was at most a superfluity. Miller v.
Bakersfield News-Bulletin, Inc.(App. 5 Dist. 1975) 119 Cal.Rptr. 92, 44 Cal.App.3d 899. Libel And Slander

 70

Where publisher received demand for correction early in statutory 20-day period but neither sought clarification
nor informed city council candidate or her counsel of subsequently claimed ambiguity of request, court could
not believe that publisher was so unaware of significance of what he had printed that he did not realize what
candidate objected to and wished corrected. Kapellas v. Kofman (1969) 81 Cal.Rptr. 360, 1 Cal.3d 20, 459 P.2d
912. Libel And Slander  70

Where defendant, after receiving plaintiff's written demand for a retraction, published a reaffirmation of the
previous publication, the requirements of this section were satisfied. McGuffin v. Maurer (App. 1950) 99
Cal.App.2d 183, 222 P.2d 486.

No legal duty rests on the proprietor of a newspaper publishing a libelous article to make a retraction on
learning that the statements in the article are untrue. Turner v. Hearst (1896) 115 Cal. 394, 47 P. 129. Libel And
Slander  113

26.  —  —  Demand for correction or retraction

A demand for correction of defamatory statements in radio broadcast and telecast was made, in substantial
compliance with this section, by sending of copy of complaint in action for defamation and formal demand for
correction to defendant broadcasting corporation. Sargent v. National Broadcasting Co., N.D.Cal.1955, 136
F.Supp. 560. Libel And Slander  70

Where allegedly libelous statements were contained in a newspaper article, three columns by ten inches in
length, demand stating that article contained certain statements which were untrue, libelous and damaging and
demanding retraction thereof was insufficient to comply with this section requiring that demand for retraction,
necessary to recovery of other than special damages, must specify the statements claimed to be libelous.
Anderson v. Hearst Pub. Co., S.D.Cal.1954, 120 F.Supp. 850. Libel And Slander  70

Requirements of statute limiting recovery for libel to special damages, unless plaintiff has served demand for
correction upon publisher, are satisfied when demand for correction is: served upon publisher; served upon
person designated by publisher to receive such notices; or served upon someone other than publisher or
publisher's designee and publisher acquires actual knowledge of request for correction within 20-day time limit
set forth in statute. Freedom Newspapers, Inc. v. Superior Court (1992) 14 Cal.Rptr.2d 839, 4 Cal.4th 652, 842
P.2d 138. Libel And Slander  70

Allegations in libel complaint were sufficient to satisfy statute limiting damages recoverable in libel suit unless
demand for correction is sent to publisher within 20 days after plaintiff became aware of alleged libel; although
notice was sent to editor of newspaper, rather than to publisher, complaint alleged that editor had been



designated by publisher to receive such notices, and that publisher acquired actual knowledge of notice within
time period specified in statute. Freedom Newspapers, Inc. v. Superior Court (1992) 14 Cal.Rptr.2d 839, 4
Cal.4th 652, 842 P.2d 138. Libel And Slander  70

Where article containing allegedly defamatory material about police officer was lengthy and complex,
contained several pictures and references to several incidents and numerous officers, police officer's letter to
newspaper demanding retraction of several sections of article but did not mention front page photograph in its
caption, and only possible defamatory portion of article was photograph with its caption, police officer did not
meet condition precedent of specifying with particularity matter he wished retracted. Gomes v. Fried (App. 1
Dist. 1982) 186 Cal.Rptr. 605, 136 Cal.App.3d 924. Libel And Slander  70

Notice labeling as libelous, and requesting correction of every statement concerning conduct of children of
candidate for city council and every statement concerning her qualifications for city council and her suitability
as mother was sufficient to meet requirements of this section relating to demand upon publisher for correction
of publication, and fact that statements as to which correction was demanded comprised only part of longer
article did not affect adequacy of notice. Kapellas v. Kofman (1969) 81 Cal.Rptr. 360, 1 Cal.3d 20, 459 P.2d
912. Libel And Slander  70

To recover general or punitive damages from anyone participating in libelous newspaper publication or radio
broadcast, plaintiff must plead and prove that he requested retraction or correction and that the request was
ignored. Di Giorgio Corp. v. Valley Labor Citizen (App. 5 Dist. 1968) 67 Cal.Rptr. 82, 260 Cal.App.2d 268.
Libel And Slander  70

Provision of this section, requiring demand for retraction before recovery of general damages for newspaper
libel declares public policy. Werner v. Times-Mirror Co.(App. 2 Dist. 1961) 14 Cal.Rptr. 208, 193 Cal.App.2d
111. Libel And Slander  70

Provision of this section, requiring demand for retraction as a prerequisite to claim for punitive damages in libel
required only a demand on the publisher at the place of publication. Larrick v. Gilloon (App. 4 Dist. 1959) 1
Cal.Rptr. 360, 176 Cal.App.2d 408. Libel And Slander  70

Where candidate for public office had article published about him by newspaper which stated that another
newspaper, characterized as a Communist-line newspaper, had in its list of recommendations included name of
candidate, and candidate wrote publisher calling attention to article which was set out verbatim and candidate
stated that article was grossly libelous and he demanded that the same be corrected or retracted, it could not be
said that newspaper publisher was so unaware of significance of what it had printed that it did not realize what
language candidate objected to and wished corrected, and hence it must be held that candidate had given
publisher fair notice and adequately specified statements claimed to be libelous. MacLeod v. Tribune Pub.
Co.(1959) 52 Cal.2d 536, 343 P.2d 36. Libel And Slander  70

Telegram which person allegedly libelled by newspaper advertisement sent to advertisers and editors of
newspapers and which invited advertisers to meeting to make immediate retraction was not a demand for
retraction as required by this section. Farr v. Bramblett (App. 1955) 132 Cal.App.2d 36, 281 P.2d 372. Libel
And Slander  70

Under this section, plaintiff could not recover general or exemplary damages arising from publication of libel,
in absence of demand for publication of correction and refusal thereof. Pridonoff v. Balokovich (1951) 36
Cal.2d 788, 228 P.2d 6.

A letter, which was sent to defendants by plaintiff's counsel, and which did not request retraction of alleged
libel, but stated that retraction could not atone for "outrage" committed, and that plaintiff would appeal to courts
unless proper and substantial compensation were made by defendants, was insufficient to authorize recovery of
punitive damages, and hence evidence of defendant's financial resources was properly excluded. Harris v.
Curtis Pub. Co.(App. 4 Dist. 1942) 49 Cal.App.2d 340, 121 P.2d 761. Libel And Slander  120(1)



27.  —  —  Judicial privilege, correction or retraction

Judicial privilege does not necessarily extend to the contents of a retraction, clarification or correction
published in response to a demand letter written pursuant to the statute requiring a demand letter prior to the
recovery of general and exemplary damages in a defamation suit; rather, it must be shown that litigation was
not a mere possibility on the horizon, but was actually proposed, seriously and in good faith, as a means of
resolving the dispute. Eisenberg v. Alameda Newspapers, Inc.(App. 1 Dist. 1999) 88 Cal.Rptr.2d 802, 74
Cal.App.4th 1359, rehearing denied, review denied. Libel And Slander  38(5)

28.  —  —  Sufficiency of correction or retraction

In order for a published or broadcast retraction to be sufficient to limit defamation plaintiff to recovering only
special damages, not general damages, jury must determine both whether retraction appeared in substantially as
conspicuous a manner as the allegedly defamatory statements and whether the statement was full and complete,
was not evasive or equivocal, partial or hesitant, and did not contain any insinuations. Weller v. American
Broadcasting Companies, Inc.(App. 1 Dist. 1991) 283 Cal.Rptr. 644, 232 Cal.App.3d 991. Libel And Slander

 116

Letter from defamation plaintiff's counsel, requesting that television station or its counsel contact him to discuss
the manner of retraction and stating that retraction should be broadcast only after discussion with him, did not
meet statutory requirements of a retraction; although television station promptly indicated its willingness to
broadcast a retraction and to meet plaintiff's counsel's conditions, neither plaintiff nor her counsel ever specified
those conditions, making it impossible for television station to comply with conditional retraction request.
O'Hara v. Storer Communications, Inc.(App. 4 Dist. 1991) 282 Cal.Rptr. 712, 231 Cal.App.3d 1101, rehearing
denied and modified, review denied. Libel And Slander  66

Whether alleged subject of defamation had satisfied statutory requirements for requesting a retraction of
defamatory statement, which was subsequently refused, as required to recover general damages in defamation
action was a question of law. O'Hara v. Storer Communications, Inc.(App. 4 Dist. 1991) 282 Cal.Rptr. 712, 231
Cal.App.3d 1101, rehearing denied and modified, review denied. Libel And Slander  123(7)

Whether retraction in "Setting the Record Straight" section of paper, found on bottom of page two in holiday
edition of paper, was in "substantially as conspicuous a manner" as alleged defamatory statement was question
for jury in defamation action brought by police officer who was incorrectly named in front page lead story in
afternoon edition in article headlined "Cops Accused." Pierce v. San Jose Mercury News (App. 6 Dist. 1989)
263 Cal.Rptr. 410, 214 Cal.App.3d 1626, review denied. Libel And Slander  123(9)

Retraction was adequate as matter of law, in libel action arising out of false report in newspaper; retraction
appeared in the same location as defamatory subheadline, had headline that appeared in larger type than
defamatory subheadline, fully corrected every aspect of the defamatory report, without reservation or evasion,
acknowledged that earlier report was erroneous, and expressed publisher's regret over the error. Twin Coast
Newspapers, Inc. v. Superior Court (App. 2 Dist. 1989) 256 Cal.Rptr. 310, 208 Cal.App.3d 656, review denied.
Libel And Slander  123(7)

In action by chairman of committee sponsoring recall of city councilmen against newspaper for publishing an
article of defendant reader denouncing the recall movement, retraction of the newspaper was sufficient as an
adequate withdrawal of any implied charges against the good character and motives of plaintiff. Howard v.
Southern Cal. Associated Newspapers (App. 1950) 95 Cal.App.2d 580, 213 P.2d 399. Libel And Slander 
66

In action against newspaper for libel, wherein retractions were printed by newspaper but not in the same
locations as the libelous articles, and under different kinds of headlines, whether the retractions were fair and
complete, and the extent to which they mitigated damages, were questions for jury. Behrendt v. Times-Mirror
Co.(App. 2 Dist. 1938) 30 Cal.App.2d 77, 85 P.2d 949. Libel And Slander  123(7)



29.  —  —  Evidence, correction or retraction

Defendant may give, in mitigation of damages, evidence of an apology or retraction, though not made until after
the commencement of the action, and not at the earliest opportunity thereafter. Turner v. Hearst (1896) 115 Cal.
394, 47 P. 129. Action  65; Libel And Slander  66

A retraction made in the newspaper which published the libel may be given in evidence in mitigation of
damages. Taylor v. Hearst (1895) 107 Cal. 262, 40 P. 392. Libel And Slander  66

30.  —  —  Effect of correction or retraction

Retraction simply limits extent of damages recoverable for libel. Di Giorgio Corp. v. Valley Labor Citizen
(App. 5 Dist. 1968) 67 Cal.Rptr. 82, 260 Cal.App.2d 268. Libel And Slander  66

31.  —  —  Instructions, correction or retraction

In libel action, an instruction on retractions which referred only to a retraction printed on a specified date was
not improper as telling the jury in effect that previous retraction was ineffective, where other instructions told
jury that retractions printed on both dates should be considered. Behrendt v. Times-Mirror Co.(App. 2 Dist.
1938) 30 Cal.App.2d 77, 85 P.2d 949. Trial  296(2)

Defendant in a libel action could not complain of instruction submitting the issue of whether retraction of the
libel was sufficient, where instruction might have been made more favorable to plaintiff under this section
governing retractions. Behrendt v. Times-Mirror Co.(App. 2 Dist. 1938) 30 Cal.App.2d 77, 85 P.2d 949. Appeal
And Error  1033(5)

32. Malice — In general

Under the First Amendment, a defamation plaintiff must prove that defamatory statements were published with
knowledge of falsity or reckless disregard for the truth in order to recover presumed damages, regardless of
whether plaintiff could show actual damage to reputation. Weller v. American Broadcasting Companies,
Inc.(App. 1 Dist. 1991) 283 Cal.Rptr. 644, 232 Cal.App.3d 991. Constitutional Law  2173

Unlike New York Times (New York Times Co. v. Sullivan, 84 S.Ct. 710, 376 U.S. 254, 11 L.Ed.2d 686)
standard, this section governing libel in newspaper includes in its definition of actual malice hatred or ill will
toward plaintiff, but, under this section, such state of mind does not constitute actual malice if occasioned by
good-faith belief on part of defendant in truth of publication, and even under New York Times standard, ill will
does not constitute proof of knowledge of falsity. Weingarten v. Block (App. 1 Dist. 1980) 162 Cal.Rptr. 701,
102 Cal.App.3d 129, certiorari denied 101 S.Ct. 267, 449 U.S. 899, 66 L.Ed.2d 128. Libel And Slander 
51(1)

Actual "malice," or malice in fact, is state of mind arising from hatred or ill will, evidencing a willingness to
vex, annoy, or injure another person. McCunn v. California Teachers Ass'n (App. 1 Dist. 1970) 83 Cal.Rptr.
846, 3 Cal.App.3d 956. Libel And Slander  4

Malice may be implied if defamatory remarks, although honestly believed to be true, are exaggerated,
overdrawn, or colored to detriment of plaintiff, or are not stated fully and fairly with respect to plaintiff.
McCunn v. California Teachers Ass'n (App. 1 Dist. 1970) 83 Cal.Rptr. 846, 3 Cal.App.3d 956. Libel And
Slander  5

In libel action by candidate for city council and her children, arising out of editorial suggesting that candidate
was needed at home because of children's being in trouble and causing bother for police, proof of publisher's
malice toward mother sustained libel claims of children, and neither libel claims of children nor availability of
exemplary damages was dependent on showing of malice toward each individual child. Kapellas v. Kofman
(1969) 81 Cal.Rptr. 360, 1 Cal.3d 20, 459 P.2d 912. Libel And Slander  4; Libel And Slander  120(2)

Malice necessary for recovery of punitive damages as result of libelous newspaper publication or radio



broadcast and denial of requested retraction or correction cannot be inferred or presumed from the publication
alone. Di Giorgio Corp. v. Valley Labor Citizen (App. 5 Dist. 1968) 67 Cal.Rptr. 82, 260 Cal.App.2d 268. Libel
And Slander  120(2)

Where the publisher of a newspaper has no actual malice in the publication of a libelous article, actual damages
only can be recovered. Hearne v. De Young (1901) 132 Cal. 357, 64 P. 576. Libel And Slander  120(1)

33.  —  —  Pleadings, malice

Former employee's complaint against former employer on account of employer's reports in response to inquiry
from other actual or potential employers failed, for lack of allegation of actual malice in fact, to state cause of
action. Lesperance v. North Am. Aviation, Inc.(App. 2 Dist. 1963) 31 Cal.Rptr. 873, 217 Cal.App.2d 336. Libel
And Slander  83

In libel action, a general allegation of malice is not sufficient unless allegedly libelous article itself lends
support to such a conclusion. Maidman v. Jewish Publications, Inc.(1960) 7 Cal.Rptr. 617, 54 Cal.2d 643, 355
P.2d 265. Libel And Slander  83

34.  —  —  Instructions, malice

In defamation action brought by teacher against school district, trial court erroneously instructed jurors on
actual malice necessary to defeat qualified privilege where it defined "actual malice" in accordance with special
statutory shield available only to insulate defamations spread by newspapers engaged in publishing "hot news"
and slanders by radio broadcasts from attack; when trial court instructed jury it could not find malice unless it
found defendants acted out of hatred or ill will toward teacher and did not have a good-faith belief in the truth
of the publication at time the allegedly defamatory letter was written, it prevented jurors from finding for
teacher by her showing that the letter writer acted either out of hatred or ill will toward her or without a
good-faith belief in the truth of its contents. Manguso v. Oceanside Unified School Dist.(App. 4 Dist. 1984) 200
Cal.Rptr. 535, 153 Cal.App.3d 574. Libel And Slander  124(6)

In libel action by prize fighter against sports writer and newspaper publisher, it was prejudicial error for court to
instruct jury on issue of exemplary damages that malice might be inferred from language of publication. Nova
v. Flaherty (App. 1956) 145 Cal.App.2d 761, 303 P.2d 382. Appeal And Error  1064.1(2.1); Libel And
Slander  124(8)

In an action for libel, a charge that if the libel was published without ill will, but in good faith and believing it
was true, the jury should consider such matters in mitigation of damages, was erroneous, in view of the
presumption of malice where the publication was libelous per se, and ill will appeared clearly upon its face.
Bohan v. Record Pub. Co.(App. 1905) 1 Cal.App. 429, 82 P. 634. Libel And Slander  124(7)

35. Republication

In defamation action brought against publisher and author of a book on scientology by a corporation and an
individual engaged in proselytizing the religion of scientology, a material issue of fact on the question of actual
malice existed in view of the admitted republication of the book in paperback after defendants' receipt of a letter
from an attorney for plaintiffs demanding a retraction, accompanied by a signed statement of one of the persons
referred to in the book denying the truth of certain statements about him therein, precluding entry of summary
judgment. Church of Scientology of California v. Dell Pub. Co., Inc., N.D.Cal.1973, 362 F.Supp. 767. Federal
Civil Procedure  2515

If a republication of an allegedly defamatory article is found to be malicious, that can be evidence of
maliciousness in the original publication. Church of Scientology of California v. Dell Pub. Co., Inc.,
N.D.Cal.1973, 362 F.Supp. 767. Libel And Slander  112(2)

Newspaper reporter who authors libelous article for publication in newspaper or newspaper chain for which he
is employed and who does not authorize, consent to, nor intentionally participate in republication of the article



by another independently owned and operated newspaper or chain is not liable for general damages for the
republication unless plaintiff pleads and proves unsuccessful request for retraction by original publisher. Di
Giorgio Corp. v. Valley Labor Citizen (App. 5 Dist. 1968) 67 Cal.Rptr. 82, 260 Cal.App.2d 268. Libel And
Slander  28

Author of allegedly libelous article which appeared in one newspaper and was republished by a second
newspaper was not liable for punitive damages as result of the republication, in absence of intention,
authorization, or consent by the author to the republication. Di Giorgio Corp. v. Valley Labor Citizen (App. 5
Dist. 1968) 67 Cal.Rptr. 82, 260 Cal.App.2d 268. Libel And Slander  28

Author of allegedly libelous newspaper article was not liable for general or punitive damages on theory that he
could reasonably have foreseen republication of that article in a second newspaper by whom he was not
employed, absent unsuccessful request by plaintiff to original publisher for retraction or correction. Di Giorgio
Corp. v. Valley Labor Citizen (App. 5 Dist. 1968) 67 Cal.Rptr. 82, 260 Cal.App.2d 268. Libel And Slander

 28

36. False light

Action for invasion of privacy by placing plaintiff in false light in the public eye is in substance equal to libel
claim, and thus plaintiff alleging false light must satisfy requirement of malice and statutory requirements.
Selleck v. Globe Intern., Inc.(App. 2 Dist. 1985) 212 Cal.Rptr. 838, 166 Cal.App.3d 1123, review denied. Torts

 353

Where although plaintiff was not required, in suing magazine for libel, to plead compliance with statutory
requirements such as demand that statements be corrected plaintiff did nevertheless plead such compliance, the
statute did not bar his cause of action for false-light invasion of privacy because of his failure to allege special
damages. Selleck v. Globe Intern., Inc.(App. 2 Dist. 1985) 212 Cal.Rptr. 838, 166 Cal.App.3d 1123, review
denied. Torts  415

Plaintiff alleging "false light" invasion of privacy must satisfy requirements of malice and demand full
retraction within 20 days of notice of publication. Johnson v. Harcourt, Brace, Jovanovich, Inc.(App. 2 Dist.
1974) 118 Cal.Rptr. 370, 43 Cal.App.3d 880. Torts  353

37. Opinion and fact distinguished

Even if some statements in television broadcast regarding origin and sale of antique candelabra were merely
hyperbole or involved "imaginative expression" when taken out of context, that fact was not sufficient to
overcome the overwhelming impression that the broadcast reports regarding the sales transaction implied actual
facts for defamation purposes. Weller v. American Broadcasting Companies, Inc.(App. 1 Dist. 1991) 283
Cal.Rptr. 644, 232 Cal.App.3d 991. Libel And Slander  9(7)

Newspaper article purporting to be accurate, objective reporting or political analysis stands separately, for
defamation purposes, from partisan political publications produced by openly avowed advocates. Fisher v.
Larsen (App. 4 Dist. 1982) 188 Cal.Rptr. 216, 138 Cal.App.3d 627, certiorari denied 104 S.Ct. 390, 464 U.S.
959, 78 L.Ed.2d 335. Libel And Slander  1

Where newspaper article contained statement that county supervisor had voted to "squander" property tax funds
for airport, where article set forth reasons newspaper believed that supervisor's vote was a "squandering" of
public money, and where county supervisor alleged in libel suit against newspaper and its owner that he
believed that airport was important to county's general economy and that its continued operation was required
even though airport revenues were insufficient to meet costs of operation, statement that county supervisor had
voted to "squander" public tax funds for airport was an opinion and, as such, could not be considered libelous,
even though the word "squander" was perhaps a strong label to be applied to the supervisor's position on the
issue. Sierra Breeze v. Superior Court of El Dorado County (App. 3 Dist. 1978) 149 Cal.Rptr. 914, 86
Cal.App.3d 102. Libel And Slander  10(2)



38. Persons other than publisher or broadcaster — In general

Author of letter to editor was not engaged in business of news dissemination, and thus service of written request
for correction on author was not prerequisite to seeking general and exemplary damages from her in defamation
action; statute requiring written request for correction was intended to protect only those engaged in business of
news dissemination. Denney v. Lawrence (App. 4 Dist. 1994) 27 Cal.Rptr.2d 556, 22 Cal.App.4th 927. Libel
And Slander  70

Even if defendant was, in a sense, writing a story for a newspaper when he prepared a press release containing
alleged libel, he was not a "participant in a publishing enterprise" entitled to protection of this section restricting
recovery for publication of libel in event a correction has not been demanded, since, contrary to typical
newsmen who can only report what others have told him, defendant had first hand knowledge of facts and could
have explained that he did not know he had been asked to comment on matters on which he lacked certain
knowledge. Dietrich v. Litton Industries, Inc.(App. 2 Dist. 1970) 90 Cal.Rptr. 856, 12 Cal.App.3d 704. Libel
And Slander  70

The words "publisher" and "broadcaster" in this section referred to owner or operator of newspaper or radio
station and not originator of defamatory statements. Field Research Corp. v. Superior Court of City and County
of San Francisco (1969) 77 Cal.Rptr. 243, 71 Cal.2d 110, 453 P.2d 747.

This section does not protect third persons who are not engaged in news dissemination industry and whose
statements are reported to public by newspaper, radio, or television; disapproving Farr v. Bramblett, 132
Cal.App.2d 36, 281 P.2d 372; Larrick v. Gilloon, 176 Cal.App.2d 408, 1 Cal.Rptr. 360, and Howard v.
Southern Cal. etc. Newspapers, 95 Cal.App.2d 580, 213 P.2d 399. Field Research Corp. v. Superior Court of
City and County of San Francisco (1969) 77 Cal.Rptr. 243, 71 Cal.2d 110, 453 P.2d 747.

This section did not apply to Republican gubernatorial candidate who stated in press conferences or interviews
with broadcasting media that public opinion poll indicating degree of public preference for three Republican
gubernatorial candidates was inaccurate and dishonest. Field Research Corp. v. Superior Court of City and
County of San Francisco (1969) 77 Cal.Rptr. 243, 71 Cal.2d 110, 453 P.2d 747.

Defendant who uttered slanderous remarks while plaintiff was delivering his live television commercials,
having proceeded toward plaintiff and entered range of television camera and microphone, was not protected by
provision of this section precluding recovery of general and punitive damages for slander by broadcast in
absence of demand for correction. White v. Valenta (App. 2 Dist. 1965) 44 Cal.Rptr. 241, 234 Cal.App.2d 243.
Libel And Slander  66

This section applies to action against author of libel, though newspaper was not published by him and this
section provides for service of demand for correction upon publisher. Pridonoff v. Balokovich (1951) 36 Cal.2d
788, 228 P.2d 6.

39.  —  —  Agents and employees, persons other than publisher or broadcaster

Since malice in fact must be shown to exist in every case before an award of exemplary damages may be made
against a defendant, a principal may not be held in such damages for the act of his agent, unless the particular
act is within the principal's specific directions or general suggestions, or the act is subsequently ratified. Davis
v. Hearst (1911) 160 Cal. 143, 116 P. 530. Libel And Slander  120(2)

Malice in fact, to authorize a recovery of exemplary damages against the proprietor of a newspaper for the
publication of a libel, is not imputable merely from the act of an employee in making such publication. Davis v.
Hearst (1911) 160 Cal. 143, 116 P. 530. Libel And Slander  120(2)

40. Magazines

This section which provides that, in any action for damages for the publication of a libel in a newspaper or
slander by a radio broadcast, plaintiff shall not recover more than special damages unless a correction is



demanded and not published or broadcast does not extend to libels appearing in magazines. Alioto v. Cowles
Communications, Inc., C.A.9 (Cal.)1975, 519 F.2d 777, certiorari denied 96 S.Ct. 280, 423 U.S. 930, 46
L.Ed.2d 259, on remand 430 F.Supp. 1363. Libel And Slander  70

Motion to dismiss defamation suit brought by attorney against publisher on basis of California law was denied
without prejudice to its renewal on sufficient record in view of fact that issue of which law applied to action
could not be sufficiently considered on motion to dismiss addressed to face of complaint and attorney raised
serious questions as to whether this section would apply since by its terms it applies only to newspapers, not to
magazines. Rudin v. Dow Jones & Co., Inc., 1981, 510 F.Supp. 210. Federal Civil Procedure  1827.1

This section which limits recovery in action for damages for publication of a libel in a newspaper to special
damages unless the libeled party serves upon the publisher, within 20 days after knowledge of the publication,
written notice specifying the statements claimed to be libelous and demanding that the article be corrected does
not apply to magazines. Montandon v. Triangle Publications, Inc.(App. 1 Dist. 1975) 120 Cal.Rptr. 186, 45
Cal.App.3d 938, certiorari denied 96 S.Ct. 193, 423 U.S. 893, 46 L.Ed.2d 126. Libel And Slander  70

Provision of this section requiring demand for correction as prerequisite to recovery of more than special
damages for libel published in a newspaper or by radio broadcast, did not include libelous matter published in
magazines. Morris v. National Federation of the Blind (App. 1 Dist. 1961) 13 Cal.Rptr. 336, 192 Cal.App.2d
162. Libel And Slander  70

41. Advertisements

Provision of this section that plaintiff suing for damages for publication of libel in newspaper cannot recover
punitive damages unless correction be demanded included publication of a libelous advertisement. Farr v.
Bramblett (App. 1955) 132 Cal.App.2d 36, 281 P.2d 372. Libel And Slander  70

42. Insurance

Where insured refused to retract or correct, upon demand, untrue statement which was basis of slander
judgment against him, insured was not entitled to recover under libel and slander policy which contained
condition providing that retraction or correction should be promptly made of any matter which was untrue.
Mulrooney v. Employers Reinsurance Corp.(App. 1 Dist. 1969) 81 Cal.Rptr. 907, 1 Cal.App.3d 942. Insurance
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43. Right to privacy — In general

Under First Amendment, television broadcast corporation that produced and aired a show about a 13-year-old
murder case in which a certain offender was implicated was not liable to that offender on theory of invasion of
privacy, where corporation obtained facts of past crime it published from public official court records;
overruling Briscoe v. Reader's Digest Association, Inc., 4 Cal.3d 529, 93 Cal.Rptr. 866, 483 P.2d 34. Gates v.
Discovery Communications, Inc.(2004) 21 Cal.Rptr.3d 663, 34 Cal.4th 679, 101 P.3d 552, certiorari denied 126
S.Ct. 368, 546 U.S. 828, 163 L.Ed.2d 77. Constitutional Law  2137; Torts  357

Recovery in right of privacy action on account of publication of plaintiff's name in connection with past
criminal activity would depend on determination whether plaintiff had become rehabilitated member of society,
whether identifying him as former criminal would be highly offensive and injurious to reasonable man, whether
defendant published information with reckless disregard for its offensiveness, and whether any independent
justification for printing identity existed. Briscoe v. Reader's Digest Ass'n (1971) 93 Cal.Rptr. 866, 4 Cal.3d
529, 483 P.2d 34. Torts  351

Where complaint does not rest upon inaccuracy of published statement but upon unwanted publicity resulting,
private party gains no relief from subsequent retraction or correction but, on contrary, suffers additional injury
by repeated exposure, and there is no indication of legislative intent, in this section relating to demand for
correction of published libel or slander, to relieve newspapers from any effective sanction for violating right to



privacy. Kapellas v. Kofman (1969) 81 Cal.Rptr. 360, 1 Cal.3d 20, 459 P.2d 912. Torts  355

44.  —  —  Pleadings, right to privacy

Complaint charging invasion of right of privacy by publication of newspaper article concerning plaintiff's past
activities as a political figure in connection with his application for a marriage license was insufficient to state a
cause of action. Werner v. Hearst Pub. Co., C.A.9 (Cal.)1961, 297 F.2d 145. Torts  415

No cause of action for invasion of privacy or any other legally cognizable wrong was stated by petition that
alleged that publisher republished, in college English textbook, magazine article concerning unusually honest
act of plaintiff in returning $240,000 in cash found in street. Johnson v. Harcourt, Brace, Jovanovich, Inc.(App.
2 Dist. 1974) 118 Cal.Rptr. 370, 43 Cal.App.3d 880. Torts  415

Plaintiff who did not comply with this section relating to request for correction could amend right of privacy
complaint to state cause of action based on "false light" theory only if he alleged special damages. Briscoe v.
Reader's Digest Ass'n (1971) 93 Cal.Rptr. 866, 4 Cal.3d 529, 483 P.2d 34. Pleading  241

45. Pleading, generally

Under California law, complaint alleging that wire services and newspapers published accounts of a federal
trade commission press release which failed to indicate that some of the charges against various debt-collecting
companies named in the press release did not apply to plaintiff, as was indicated in the press release, stated a
claim for libel on which wire services and newspapers could be held liable at least for special damages and, in
the case of defendants who failed to publish timely corrections, for general and exemplary damages. Trans
World Accounts, Inc. v. Associated Press, N.D.Cal.1977, 425 F.Supp. 814. Libel And Slander  80; Libel
And Slander  118; Libel And Slander  120(1)

Where defendant's publication allegedly was a weekly magazine, not a newspaper, plaintiff in his complaint for
libel and false-light invasion of privacy was not required to plead compliance with requirements of statute, such
as, e.g., demand for correction of statements. Selleck v. Globe Intern., Inc.(App. 2 Dist. 1985) 212 Cal.Rptr.
838, 166 Cal.App.3d 1123, review denied. Libel And Slander  80; Torts  415

Plaintiff's first complaint alleged damages only in the most general terms and this alone could have been legal
basis of order sustaining demurrer to libel count; therefore, in view of uncertainty as to whether such ruling was
based on any other ground, it was error for trial court to sustain on grounds of res judicata defendant author's
demurrer to second complaint, in which plaintiff sufficiently pleaded special damages. Kanarek v. Bugliosi
(App. 2 Dist. 1980) 166 Cal.Rptr. 526, 108 Cal.App.3d 327. Judgment  572(2)

In libel action brought by plaintiff, former city attorney and local attorney for its redevelopment agency, against
newspaper owners and publishers, trial court did not abuse its discretion in allowing defendants to amend at
time of trial their answers, which alleged as affirmative defense that plaintiff was "public figure," to include
allegation that he was "public official," where plaintiff knew from beginning that New York Times (New York
Times Co. v. Sullivan, 84 S.Ct. 710, 376 U.S. 254, 11 L.Ed.2d 686) privilege was major issue, plaintiff's
complaint was pled in language of New York Times and in his trial brief he referred to himself as "public
official." Weingarten v. Block (App. 1 Dist. 1980) 162 Cal.Rptr. 701, 102 Cal.App.3d 129, certiorari denied
101 S.Ct. 267, 449 U.S. 899, 66 L.Ed.2d 128. Pleading  236(6)

Defamation count charging that telephone company told persons trying to reach subscribers that telephone was
disconnected, that reasonable meaning of the statement was that subscribers had not paid company, and that the
callers reasonably believed that subscribers had not paid was fatally defective in that the claimed statements
were not defamatory per se, that no averment of special damages had been made, and that punitive damages
were sought without charge of malice. Gautier v. General Tel. Co.(App. 2 Dist. 1965) 44 Cal.Rptr. 404, 234
Cal.App.2d 302. Libel And Slander  89(1)

If by way of innuendo and inducement allegedly slanderous remarks are fairly susceptible of defamatory
meaning within this section defining slander, no special damages have to be pleaded or proved. White v.



Valenta (App. 2 Dist. 1965) 44 Cal.Rptr. 241, 234 Cal.App.2d 243. Libel And Slander  89(1)

46. Presumptions and burden of proof

To destroy privilege plaintiff in libel action was required to allege and prove that defendants entertained toward
him feeling of hatred or ill will going beyond that which occasion apparently justified and different from that
which prima facie rendered communication privileged, and motive contrary to good morals. Everett v.
California Teachers Ass'n (App. 2 Dist. 1962) 25 Cal.Rptr. 120, 208 Cal.App.2d 291. Libel And Slander 
100(5)

In libel action by prize fighter against sports writer and newspaper publisher as to issue of exemplary damages,
burden of proving malice was upon prize fighter and could not shift to sports writer and publisher. Nova v.
Flaherty (App. 1956) 145 Cal.App.2d 761, 303 P.2d 382. Libel And Slander  101(1)

47. Admissibility of evidence

Three newspaper clippings regarding alleged refusal of real estate firm to sell property to a non-Caucasian and
another clipping containing defamatory statements made by manager of real estate office to a reporter regarding
the refusal to sell were admissible in real estate salesman's slander action based on statements of manager of
firm in firing salesman. Mercado v. Hoefler (App. 1 Dist. 1961) 11 Cal.Rptr. 787, 190 Cal.App.2d 12. Libel
And Slander  104(3)

48. Sufficiency of evidence

Magazine article, standing alone, could not support a defamation claim under California law because article did
not identify plaintiffs and thus did not satisfy the "of and concerning" requirement. In re Cable News Network,
N.D.Cal.2000, 106 F.Supp.2d 1000. Libel And Slander  21

49. Questions of law

Critical determination of whether allegedly defamatory statement constitutes fact or opinion is a question of
law. Sierra Breeze v. Superior Court of El Dorado County (App. 3 Dist. 1978) 149 Cal.Rptr. 914, 86
Cal.App.3d 102. Libel And Slander  123(2)

Determination of whether publication is a newspaper, and thus entitled to benefit of this section which provides
that action for publication of a libel is limited to special damages unless the libeled party has served upon the
publisher written notice specifying the statements claimed to be libelous and demanding that the article be
corrected, or is a magazine is one of law to be made by the court. Montandon v. Triangle Publications,
Inc.(App. 1 Dist. 1975) 120 Cal.Rptr. 186, 45 Cal.App.3d 938, certiorari denied 96 S.Ct. 193, 423 U.S. 893, 46
L.Ed.2d 126. Libel And Slander  123(1)

50. Instructions, generally

Conflicting instructions that if one defendant sued for republication of allegedly libelous article was liable, all
were liable, and that defendant author, whose article was originally published by his employer and then by
defendant second publisher, was not agent of second publisher or second publisher's editor and thus stood
separately as an individual defendant were possibly prejudicial to second publisher and editor, necessitating
reversal of judgment for general damages against all three on ground that the erroneous judgment against author
was not reasonably separable from judgment against the others. Di Giorgio Corp. v. Valley Labor Citizen (App.
5 Dist. 1968) 67 Cal.Rptr. 82, 260 Cal.App.2d 268. Appeal And Error  1173(1)

In libel action, instruction on plaintiff's burden of proving absence of probable cause for belief of matters stated
was not subject to objection of requiring probable cause to be such as would, not merely might, lead a
reasonable man to believe as defendant did. Larrick v. Gilloon (App. 4 Dist. 1959) 1 Cal.Rptr. 360, 176
Cal.App.2d 408. Libel And Slander  124(1)

Where newspaper published of plaintiff that he had committed a burglary, and defendant admitted the



publication, and that the charge was untrue, it was error to instruct the jury that it was their province to
determine whether or not damages should be allowed. Plumb v. Stahl (App. 3 Dist. 1921) 54 Cal.App. 645, 202
P. 468. Libel And Slander  124(8)

In libel action by a newspaper publisher against a rival newspaper and its publishers, an instruction in effect
advising the jury that they could not subtract from the damages they found plaintiff entitled to any offset due to
damages to defendants from publication of articles in plaintiff's paper was correct. Earl v. Times-Mirror
Co.(1921) 185 Cal. 165, 196 P. 57. Libel And Slander  124(1)

In suit for publishing article stating that plaintiff had leprosy, that court modified defendant's requested
instruction that "word "obloquy' is defined as blame, reprehension" by adding "a cause of disgrace or reproach"
constitutes no cause for complaint. Lewis v. Hayes (1918) 177 Cal. 587, 171 P. 293. Libel And Slander 
124(1)

The court should not instruct in a libel suit that, if an honest mistake is made in an honest attempt to enlighten
the public, it must reduce the damages to a minimum, as the jury may under such circumstances award much
more than the minimum as actual damages. Dauphiny v. Buhne (1908) 153 Cal. 757, 96 P. 880, 125 Am.St.Rep.
136. Libel And Slander  124(8)

Where, in an action for libel, it appeared that the publisher of the newspaper was absent in Europe at the time of
the publication, and knew nothing about it, an instruction authorizing exemplary damages, if the libelous article
was published wantonly and recklessly, without regard to whether it was true or false, was not erroneous, where
the court repeatedly told the jury that nothing but compensatory damages could be allowed unless they found
that the publisher of the paper was actuated by malice in fact. Graybill v. De Young (1903) 140 Cal. 323, 73 P.
1067. Libel And Slander  124(8)

An instruction authorizing the jury in its discretion to give no more than nominal damages for an admitted libel,
tardily retracted, that plaintiff, an attorney, was accused of swindling, and compromised the matter, is error.
Turner v. Hearst (1902) 137 Cal. 232, 70 P. 18. Libel And Slander  114

Where, in an action for libel in charging probable bribery by plaintiff at a coming election, there was evidence
that plaintiff's reputation was that of a person having money under his control for the purpose of corrupting
voters, and also evidence to the contrary, the court properly refused to charge that if plaintiff's reputation was
bad, prior to the publication, as to the point wherein he claimed to be damaged, the jury might fix nominal
damages only. Edwards v. San Jose Printing & Publishing Co.(1893) 99 Cal. 431, 34 P. 128, 37 Am.St.Rep. 70.
Libel And Slander  114

51. Discretion of jury

Amount of verdict is largely within sound discretion of jury. Maher v. Devlin (1928) 203 Cal. 270, 263 P. 812.
Libel And Slander  121(1)

Evidence did not show abuse of discretion on part of jury in fixing mayor's damages of $3,000 for newspaper
publication. Maher v. Devlin (1928) 203 Cal. 270, 263 P. 812. Libel And Slander  121(1)

In the matter of punitive damages for libel, juries have a wider discretion than in the matter of compensatory
damages. Scott v. Times-Mirror Co.(1919) 181 Cal. 345, 184 P. 672. Libel And Slander  123(10)

52. Verdict

Verdict of $300,000 in special damages for defamation plaintiff was not excessive; although subject had never
earned more than $36,000 a year, there was testimony that she was qualified for position as marketing director
for regional shopping center, paying between $45,000 and $50,000 per year, as well as evidence that she was
offered other jobs with similar salaries. O'Hara v. Storer Communications, Inc.(App. 4 Dist. 1991) 282
Cal.Rptr. 712, 231 Cal.App.3d 1101, rehearing denied and modified, review denied. Libel And Slander 
121(2)



In libel action, awards of $400 compensatory damages and $10,000 punitive damages bore no such
unreasonable relation one to another as to indicate confusion on the part of the jury. Larrick v. Gilloon (App. 4
Dist. 1959) 1 Cal.Rptr. 360, 176 Cal.App.2d 408. Libel And Slander  121(1)

$10,000 to young physician for libel, consisting of newspaper article alleging that such physician had been
arrested for stealing narcotics, was an addict, and could not be arraigned because of his physical condition, was
not grossly excessive so as to require reversal. Behrendt v. Times-Mirror Co.(App. 2 Dist. 1938) 30 Cal.App.2d
77, 85 P.2d 949. Libel And Slander  121(1)

In an action against a newspaper for libel from which it could be inferred that plaintiff was guilty of suborning
perjury, a verdict of $750 was not excessive as showing passion or prejudice of the court. Lyon v. Fairweather
(App. 1 Dist. 1923) 63 Cal.App. 194, 218 P. 477. Libel And Slander  121(1)

A verdict of $25,000 compensatory damages in libel action against a newspaper for article charging plaintiff, a
newspaper publisher, with being a defender of degenerates for hire, was not excessive. Earl v. Times-Mirror
Co.(1921) 185 Cal. 165, 196 P. 57. Libel And Slander  121(1)

There is no scale nor definite standard by which the damages from defamatory publications can be ascertained,
but the amount must be governed by circumstances of each particular case and the allowance by jury will not be
set aside by the courts unless it clearly appears to have been arrived at through passion or prejudice. Newby v.
Times-Mirror Co.(App. 3 Dist. 1920) 46 Cal.App. 110, 188 P. 1008. Appeal And Error  1004(7); Libel
And Slander  121(1)

In action by an attorney of good reputation for damages from publications imputing hypocrisy and habitual
alteration of public records, verdict of $7,500, was not excessive. Newby v. Times-Mirror Co.(App. 3 Dist.
1920) 46 Cal.App. 110, 188 P. 1008. Libel And Slander  121(1)

Where, in an action by an attorney against a newspaper corporation for libel, an award of $7,500 actual
damages and $30,000 punitive damages, where actual malice was proved as an issue and the defendant's
property was worth about $2,000,000, the average circulation of its paper about 60,000 daily and over 100,000
on Sunday, circulating in several states, the amount of damages was not such as to warrant the disturbance of
the award on the ground of jury's passion or prejudice. Scott v. Times-Mirror Co.(1919) 181 Cal. 345, 184 P.
672. Libel And Slander  121(1)

Verdict for $1,500, recovered by insurance agents for libel against a publishing company, though reduced by
the trial court to $1,000 was grossly excessive; any injury to the agents' business having resulted more from the
dishonesty of their local representative than from the libelous statement. Mahana v. Echo Pub. Co.(1919) 181
Cal. 233, 183 P. 800. Libel And Slander  121(1)

53. Review

In action against credit reporting agency for allegedly false statements made about plaintiff's California
business in credit report, finding that plaintiff had been damaged by statements was clearly erroneous. Lyon
Furniture Mercantile Agency v. Carrier, C.A.9 (Cal.)1958, 259 F.2d 106. Federal Courts  869

In action for libel, defendants requesting instructions submitting to jury as fact question issue whether
defendants' publication, containing alleged libelous article, was a magazine or a newspaper, will not be
permitted to urge, on appeal from judgment or jury's verdict for plaintiff, that publication was a newspaper as
matter of law, so as to preclude recovery by plaintiff in absence of demand by her for retraction and pleading or
proof of special damages. Shumate v. Johnson Pub. Co.(App. 1956) 139 Cal.App.2d 121, 293 P.2d 531. Appeal
And Error  882(14)

§ 48.5. Defamation by radio; non-liability of owner, licensee or operator of broadcasting station or
network 



     •     Research References     •     Notes of Decisions

(1) The owner, licensee or operator of a visual or sound radio broadcasting station or network of stations, and
the agents or employees of any such owner, licensee or operator, shall not be liable for any damages for any
defamatory statement or matter published or uttered in or as a part of a visual or sound radio broadcast by one
other than such owner, licensee or operator, or agent or employee thereof, if it shall be alleged and proved by
such owner, licensee or operator, or agent or employee thereof, that such owner, licensee or operator, or such
agent or employee, has exercised due care to prevent the publication or utterance of such statement or matter in
such broadcast.

(2) If any defamatory statement or matter is published or uttered in or as a part of a broadcast over the facilities
of a network of visual or sound radio broadcasting stations, the owner, licensee or operator of any such station,
or network of stations, and the agents or employees thereof, other than the owner, licensee or operator of the
station, or network of stations, originating such broadcast, and the agents or employees thereof, shall in no
event be liable for any damages for any such defamatory statement or matter.

(3) In no event, however, shall any owner, licensee or operator of such station or network of stations, or the
agents or employees thereof, be liable for any damages for any defamatory statement or matter published or
uttered, by one other than such owner, licensee or operator, or agent or employee thereof, in or as a part of a
visual or sound radio broadcast by or on behalf of any candidate for public office, which broadcast cannot be
censored by reason of the provisions of federal statute or regulation of the Federal Communications
Commission.

(4) As used in this Part 2, the terms "radio," "radio broadcast," and "broadcast," are defined to include both
visual and sound radio broadcasting.

(5) Nothing in this section contained shall deprive any such owner, licensee or operator, or the agent or
employee thereof, of any rights under any other section of this Part 2.

CREDIT(S)
(Added by Stats.1949, c. 1258, p. 2213, § 1.)

Research References

Cross References

Evidence of mitigating circumstances, see Code of Civil Procedure § 461.
Single publication, one cause of action, see Civil Code § 3425.1 et seq.

Law Review And Journal Commentaries

Gertz v. Robert Welch, Inc. and its effect on California defamation law. (1975) 6 Pac.L.J. 565.
Group defamation and individual actions: New look at an old rule. (1983) 71 Cal.L.Rev. 1532.
How California governs the news media.  Jon H. Sylvester, 26 Santa Clara L. Rev. 381 (1986).
How the states govern the news media — A survey of selected jurisdictions.  Jon H. Sylvester, 16

Sw. U.L. Rev. 723 (1986).
Liability of advertising endorsers. (1950) 2 Stan.L.Rev. 496.
Liability of a broadcasting station for defamation by radio. (1935) 8 S.Cal.L.Rev. 359.
Multistate libels, public policy and conflict of laws. (1955) 7 Stan.L.Rev. 275.
Political defamation by radio. (1951) 24 S.Cal.L.Rev. 216.
Remolding of common law defamation.  Albert E. Harum (1963) 49 A.B.A.J. 149.
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Collateral References:

Witkin, Summary (9th ed) Torts §§472, 556
B-W Cal Civil Practice: Torts §21:54
Cal Jur 3d Asslt, Etc. §192
 Cal Digest of Official Reports 3d Series, Libel and Slander §27.
 Am Jur 2d Libel and Slander §343.
Defamation by radio or television.  50 ALR3d 1311.

Notes Of Decisions

Construction and application 1
Invasion of privacy 2

1. Construction and application

Defamation by radio or television broadcast is treated as slander. Arno v. Stewart (App. 1 Dist. 1966) 54
Cal.Rptr. 392, 245 Cal.App.2d 955. Libel And Slander  24

2. Invasion of privacy

One whose name was used without his consent in radio broadcast dramatization of holdup and shooting of
which he was victim may recover damages from program sponsor and broadcasting company for violation of
his right to be let alone. Mau v. Rio Grande Oil, N.D.Cal.1939, 28 F.Supp. 845. Torts  388

§ 48.7. Child abuse; prohibition against libel or slander action while charges pending; tolling of
limitations; pleadings; demurrer; attorney fees and costs 

     •     Research References     •     Notes of Decisions

(a) No person charged by indictment, information, or other accusatory pleading of child abuse may bring a civil
libel or slander action against the minor, the parent or guardian of the minor, or any witness, based upon any
statements made by the minor, parent or guardian, or witness which are reasonably believed to be in furtherance
of the prosecution of the criminal charges while the charges are pending before a trial court.  The charges are
not pending within the meaning of this section after dismissal, after pronouncement of judgment, or during an
appeal from a judgment.

Any applicable statute of limitations shall be tolled during the period that such charges are pending before a
trial court.

(b) Whenever any complaint for libel or slander is filed which is subject to the provisions of this section, no
responsive pleading shall be required to be filed until 30 days after the end of the period set forth in subdivision
(a).

(c) Every complaint for libel or slander based on a statement that the plaintiff committed an act of child abuse
shall state that the complaint is not barred by subdivision (a).  A failure to include that statement shall be
grounds for a demurrer.

(d) Whenever a demurrer against a complaint for libel or slander is sustained on the basis that the complaint
was filed in violation of this section, attorney's fees and costs shall be awarded to the prevailing party.

(e) Whenever a prosecutor is informed by a minor, parent, guardian, or witness that a complaint against one of
those persons has been filed which may be subject to the provisions of this section, the prosecutor shall provide



that person with a copy of this section.

(f) As used in this section, child abuse has the meaning set forth in Section 11165 of the Penal Code.

CREDIT(S)
(Added by Stats.1981, c. 253, § 1.)

Research References

Cross References

Child abuse, see Penal Code §§ 273a, 273d.
"Libel" defined, see Civil Code § 45.
"Slander" defined, see Civil Code § 46.

Law Review And Journal Commentaries

Defamation — child abuse charge. (1982) 13 Pac.L.J. 783.
Nonmedia figure and strict liability in California. (1984) 18 U.S.F.L.Rev. 253.
2007 Main Volume

Collateral References:

Witkin, Summary (9th ed) Torts §§284A, 290
Witkin, Procedure (4th ed) Actions §655
Witkin, Procedure (4th ed) Plead §692
B-W Cal Civil Practice: Torts §21:9
Cal Jur 3d Asslt, Etc. §215
 Cal Digest of Official Reports 3d Series, Infants §16, Lewdness, Indecency, and Obscenity §20,

Libel and Slander §27.
 Am Jur 2d Libel and Slander §§192 et seq.

Notes Of Decisions

News media 1

1. News media

This section did not apply to newscaster who made allegedly defamatory broadcasts regarding ongoing child
abuse investigation. Satz v. Superior Court (App. 2 Dist. 1990) 275 Cal.Rptr. 710, 225 Cal.App.3d 1525, review
denied.

§ 48.8. Communications to school personnel regarding threats to commit violence on the school grounds
involving deadly or dangerous weapons; liability for defamation 

     •     Research References

(a) A communication by any person to a school principal, or a communication by a student attending the school
to the student's teacher or to a school counselor or school nurse and any report of that communication to the
school principal, stating that a specific student or other specified person has made a threat to commit violence
or potential violence on the school grounds involving the use of a firearm or other deadly or dangerous weapon,
is a communication on a matter of public concern and is subject to liability in defamation only upon a showing
by clear and convincing evidence that the communication or report was made with knowledge of its falsity or



with reckless disregard for the truth or falsity of the communication.  Where punitive damages are alleged, the
provisions of Section 3294 shall also apply.

(b) As used in this section, "school" means a public or private school providing instruction in kindergarten or
grades 1 to 12, inclusive.

CREDIT(S)
(Added by Stats.2001, c. 570 (A.B.1717), § 1.)

Research References

Law Review And Journal Commentaries

Student tipster immunity: Protecting individuals who report threats of potential violence for
defamation liability.  Lindsay S. Harrington, 33 McGeorge L.Rev. 195 (2002).
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§ 48.9. Anonymous witness program; immunity 

     •     Research References

(a) An organization which sponsors or conducts an anonymous witness program, and its employees and agents,
shall not be liable in a civil action for damages resulting from its receipt of information regarding possible
criminal activity or from dissemination of that information to a law enforcement agency.

(b) The immunity provided by this section shall apply to any civil action for damages, including, but not limited
to, a defamation action or an action for damages resulting from retaliation against a person who provided
information.

(c) The immunity provided by this section shall not apply in any of the following instances:

(1) The information was disseminated with actual knowledge that it was false.

(2) The name of the provider of the information was disseminated without that person's authorization and the
dissemination was not required by law.

(3) The name of the provider of information was obtained and the provider was not informed by the
organization that the disclosure of his or her name may be required by law.

(d) As used in this section, an "anonymous witness program" means a program whereby information relating to
alleged criminal activity is received from persons, whose names are not released without their authorization
unless required by law, and disseminated to law enforcement agencies.

CREDIT(S)
(Added by Stats.1983, c. 495, § 1.)

Research References

Cross References

Bribing, influencing, intimidating or threatening witnesses, see Penal Code§ 136 et seq.
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Collateral References:



Witkin, Summary (9th ed) Torts §533
B-W Cal Civil Practice: Torts §§19:21, 21:43
Cal Jur 3d Asslt, Etc. §§204, 209
 Am Jur 2d (Rev) Criminal Law §886.
 Am Jur 2d Libel and Slander §§192 et seq., Witnesses §4.5.

§ 49. Personal relations, acts forbidden by 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The rights of personal relations forbid:

(a) The abduction or enticement of a child from a parent, or from a guardian entitled to its custody;

(b) The seduction of a person under the age of legal consent;

(c) Any injury to a servant which affects his ability to serve his master, other than seduction, abduction or
criminal conversation.

CREDIT(S)
(Enacted 1872.  Amended by Stats.1905, c. 70, p. 68, § 1; Stats.1939, c. 128, p. 1245, § 1; Stats.1939, c. 1103,
p. 3037, § 5.)

Historical Notes

Historical And Statutory Notes

2007 Main Volume
As enacted this section read:
"The rights of personal relation forbid:
"1. The abduction of a husband from his wife, or of a parent from his child;
"2. The abduction or enticement of a wife from her husband, of a child from a parent or from a guardian

entitled to its custody, or of a servant from his master;
"3. The seduction of a wife, daughter, orphan sister, or servant;
"4. Any injury to a servant which affects his ability to serve his master."
This section was amended by the 1901 revision act, Stats.1901, c. 157, p. 334,§ 11, however, on the

authority of Lewis v. Dunne (1901) 66 P. 478, 134 Cal. 291, 55 L.R.A. 833, 86 Am.St.R. 257, the
1901 revision act was unconstitutional and void.

In 1905, the provision against abduction or enticement of a servant from his master, was deleted from
subd. 2.

The 1939 amendment by chapter 128, restricted the section to forbid:
"(a) The abduction or enticement of a child from a parent, or from a guardian entitled to its custody.
"(b) The seduction of a person under the age of legal consent."
The 1939 amendment by chapter 1103 added subd.(c).
The 1939 amendments were a part of the process by which causes of action for alienation of affection,

criminal conversation, seduction of a person over the age of legal consent, and breach of promise of
marriage were deleted as civil remedies.

Research References

Cross References



Abduction of minor, purpose of prostitution, see Penal Code § 267.
Custody of child, see Family Code § 3010.
Hormonal chemical treatment, see Penal Code § 645.
Inveiglement or enticement of unmarried female minor for purposes of prostitution, etc., see Penal

Code § 266.
Kidnapping,

Defined, see Penal Code § 207.
Punishment for, see Penal Code § 208 et seq.

Limitation on action for seduction of person under age of consent, see Code of Civil Procedure §
340.

Wrongs not actionable, see Civil Code § 43.5.

Law Review And Journal Commentaries

Child's recovery for a broken home: A new action. (1951) 39 Cal.L.Rev. 294.
Collateral source rule and loss allocation in Tort Law.  John G. Fleming (1966) 54 Cal.L.Rev. 1478.
Consent, liability and guilt: A study in judicial method. (1955) 7 Stan.L.Rev. 507.
Lies between mommy and daddy: The case for recognizing spousal emotional distress claims based

on domestic deceit that interferes with parent-child relationships.  Linda L. Berger, 33 Loy. L.A.
L. Rev. 449 (2000).

Sex and the divorce lawyer.  Gretchen M. Staley, 11 J.Contemp.Legal Issues 24 (2000).
Use of comparative impairment to resolve true conflicts: Evaluation of the California experience.

Herma Hill Kay (1980) 68 Cal.L.Rev. 577.
2007 Main Volume

Collateral References:

Witkin, Summary (9th ed) Agency §112
Witkin, Summary (9th ed) Torts §§290A, 335, 630, 631, 640, 641
Witkin, Procedure (4th ed) Actions §5
Witkin, Procedure (4th ed) Appeal §973
The Rutter Group, Family Law (Hogoboom & King) §§7:611, 7:613
The Rutter Group, Personal Injury (Flahavan, Rea, Kelly & Tenner) §§3:32.1, 3:32.3, 3:294
B-W Cal Civil Practice: Business Litigation §64:1
B-W Cal Civil Practice: Family Law Litigation §4:84
B-W Cal Civil Practice: Torts §23:4
Cal Jur 3d Crim L §50; Employer §90; Fam Law §§14, 546; Guard & C §101; Wr D §15
 Am Jur 2d Husband and Wife §§463, 474, 482.
Corporation has no cause of action against third party for negligent injury of key employee.  CEB

Civ Litig Rep (1986) Vol VIII No. 1, p 15.
Wife's right of action for loss of consortium.  36 ALR3d 900.

Notes Of Decisions

Abduction or enticement 4
Choice of law 3
Construction and application 1
Damages 11
Defenses 10
Enticement or abduction 4
Injuries to servant 5
Intent 6
Legislative intent 2



Liable persons 7
Parties 8
Persons liable 7
Pleadings 9
Purpose 2
Servant, injuries to 5

1. Construction and application

The government-soldier relation is not within the scope of this section. Standard Oil Co. of Cal. v. U.S., 1946,
153 F.2d 958, certiorari granted 67 S.Ct. 67, 329 U.S. 696, 91 L.Ed. 608, affirmed 67 S.Ct. 1604, 332 U.S. 301,
91 L.Ed. 2067.

An infant had no right of action against woman for maliciously enticing infant's father from household,
especially since this section listing rights of personal relations was amended in 1939 to omit prohibition of
abduction of parent from child. Rudley v. Tobias (App. 2 Dist. 1948) 84 Cal.App.2d 454, 190 P.2d 984. Parent
And Child  7.5

Amendment of this section, in 1939, listing rights of personal relations, whereby previous prohibition of
abduction of parent from child was omitted, must be read in connection with contemporaneous statutory bar, §
43.5, on actions for alienation of affections. Rudley v. Tobias (App. 2 Dist. 1948) 84 Cal.App.2d 454, 190 P.2d
984. Statutes  223.2(23)

2. Purpose

Tort of interference with employment relations was intended to codify common-law action by master for loss of
services of domestic servant, and is inapplicable to business employee. Shoemaker v. Myers (1990) 276
Cal.Rptr. 303, 52 Cal.3d 1, 801 P.2d 1054, 20 A.L.R.5th 1016, on remand 4 Cal.Rptr.2d 203, 2 Cal.App.4th
1407, rehearing denied, review denied. Labor And Employment  903

Statute forbidding abduction or enticement of child from parent or guardian was crafted to protect parents' right
to custody and control of their minor child. Surina v. Lucey (App. 2 Dist. 1985) 214 Cal.Rptr. 509, 168
Cal.App.3d 539. Child Custody  965

3. Choice of law

California's interests in applying its law permitting corporation to recover for damages occasioned by loss of
key employee to instant tort action brought by California corporation to recover for loss of services of key
employee negligently injured by Louisiana corporation on its premises in Louisiana were not so compelling as
to prevent an accommodation to stronger, more current interests of Louisiana in applying its law precluding
corporate employer from recovering damages caused by loss of key employee so that Louisiana's interest would
be more impaired if its law were not applied and Louisiana law was applicable to instant action. Offshore
Rental Co., Inc. v. Continental Oil Co.(1978) 148 Cal.Rptr. 867, 22 Cal.3d 157, 583 P.2d 721. Labor And
Employment  901

Even though this section provides civil action for abduction or enticement of child from parent, trial court
properly found that telephone calls made by nonresident defendants to resident plaintiff's daughter did not
invoke benefits and protections of California laws and provide plaintiff jurisdiction over defendants in his
action for enticement, for law of foreign state made it unlawful to file civil cause of action based on alienation
of affection. Inselberg v. Inselberg (App. 2 Dist. 1976) 128 Cal.Rptr. 578, 56 Cal.App.3d 484. Courts 
12(2.35)

4. Abduction or enticement

Conduct of private shelter in refusing to disclose child's whereabouts to parents while authorities investigated



reports of child abuse did not amount to actionable abduction or enticement of child and was otherwise subject
to common-law privilege available for rescuing child from physical violence, where child sought out shelter and
reported alleged abuse, and there was no evidence of force, coercion, or inducement. Robbins v. Hamburger
Home for Girls (App. 2 Dist. 1995) 38 Cal.Rptr.2d 534, 32 Cal.App.4th 671. Child Custody  975

Fact that child was minor, below legal age of consent, did not make it irrelevant that she voluntarily went to
private shelter and made report of child abuse, in determining whether parents had actionable claim for
abduction or enticement of child against shelter when shelter refused to disclose child's whereabouts pending
investigation by authorities. Robbins v. Hamburger Home for Girls (App. 2 Dist. 1995) 38 Cal.Rptr.2d 534, 32
Cal.App.4th 671. Child Custody  975

Proscription against abduction of child from parent is not lifted from a third person merely because his acts are
conjoined with those of the father who, unless court has acted, has equal rights, with mother to custody of child.
Rosefield v. Rosefield (App. 1 Dist. 1963) 34 Cal.Rptr. 479, 221 Cal.App.2d 431. Child Custody  974

If paternal grandfather aided father in willfully, fraudulently, and maliciously abducting and concealing 2  1/2

year-old daughter from mother before legal care and custody of child were awarded to mother by court, mother
was entitled to recover damages from the grandfather. Rosefield v. Rosefield (App. 1 Dist. 1963) 34 Cal.Rptr.
479, 221 Cal.App.2d 431. Child Custody  974

Abduction of child from parents is actionable whether done by force or by use of persuasion. Horowitz v. Sacks
(App. 1 Dist. 1928) 89 Cal.App. 336, 265 P. 281. Husband And Wife  324

That girl voluntarily accompanied defendants, charged with taking and enticing her away, is immaterial. People
v. Munos (App. 3 Dist. 1927) 84 Cal.App. 6, 257 P. 549. Kidnapping  20

Error in refusing instruction requiring acquittal for taking and enticing girl in case of reasonable doubt of
intention to both conceal and detain did not result in miscarriage of justice. People v. Munos (App. 3 Dist.
1927) 84 Cal.App. 6, 257 P. 549. Kidnapping  39

In the decisions of courts generally the word "abduction" and the words "taking away" are used as the
equivalent of each other. Humphrey v. Pope (1898) 122 Cal. 253, 54 P. 847. Criminal Law  45.10

5. Injuries to servant

No cause of action existed under this section for harm to an employer caused by suit against employee and no
common-law unfair competition claim could be stated based upon litigation instituted by defendants against the
plaintiff in state court in good faith. Aydin Corp. v. Loral Corp., C.A.9 (Cal.)1983, 718 F.2d 897. Labor And
Employment  900; Antitrust And Trade Regulation  178; Antitrust And Trade Regulation  252

Whether the United States Government had a cause of action against tort-feasor for loss of a soldier's services
as result of traffic accident in California was controlled by this section. Standard Oil Co. of Cal. v. U.S., 1946,
153 F.2d 958, certiorari granted 67 S.Ct. 67, 329 U.S. 696, 91 L.Ed. 608, affirmed 67 S.Ct. 1604, 332 U.S. 301,
91 L.Ed. 2067. Labor And Employment  901

The alleged fact that, at common law, the relation between master and servant was that of "status" was not
persuasive that relation between government and soldier was that of master and servant within this section
defining common law action of master for loss of servant's services, in view of distinguishing factors between
the two relationships, particularly in times of national emergency. Standard Oil Co. of Cal. v. U.S., 1946, 153
F.2d 958, certiorari granted 67 S.Ct. 67, 329 U.S. 696, 91 L.Ed. 608, affirmed 67 S.Ct. 1604, 332 U.S. 301, 91
L.Ed. 2067. Labor And Employment  903

The relationship existing between government and soldier who was injured in traffic accident in California
through the negligence of another is not that of "master and servant" within this section so as to permit the
government to maintain a common-law action for loss of soldier's services against the tort-feasor. Standard Oil
Co. of Cal. v. U.S., 1946, 153 F.2d 958, certiorari granted 67 S.Ct. 67, 329 U.S. 696, 91 L.Ed. 608, affirmed 67



S.Ct. 1604, 332 U.S. 301, 91 L.Ed. 2067. Labor And Employment  903

West's Ann.Cal.Civ.Code § 49(c), generally prohibiting injuries to servant which affect servant's ability to serve
his master, did not provide corporation with right of action against security service for damages resulting from
death of corporation's president allegedly caused by security service's negligence. Von Batsch v. American Dist.
Telegraph Co.(App. 2 Dist. 1985) 222 Cal.Rptr. 239, 175 Cal.App.3d 1111. Labor And Employment  905

Statute [West's Ann.Cal.Civ.Code § 49(c)] codifying common law providing recovery for injuries to servants
who were members of master's household did not give corporate employer cause of action for damages
resulting from injuries to key employee caused by third party's negligence. I.J. Weinrot and Son, Inc. v. Jackson
(1985) 220 Cal.Rptr. 103, 40 Cal.3d 327, 708 P.2d 682. Labor And Employment  905

Employer could not maintain action for wrongful death of employee. Knowlton v. Pacific Southwest Airlines,
Inc.(App. 4 Dist. 1980) 169 Cal.Rptr. 668, 113 Cal.App.3d 152. Death  31(1)

Where one has right to the services of another, action for loss of services is a proprietary cause of action for
damages for wrongful interference with contractual right to services and is separate from injured person's cause
of action in tort for the personal injury, and tort-feasor may be liable for damages to both the victim for the
personal injuries and to the master for loss of victim's personal services. Ventura County Employees'
Retirement Ass'n v. Pope (App. 2 Dist. 1978) 151 Cal.Rptr. 695, 87 Cal.App.3d 938. Labor And Employment

 906

Complaint by moving picture producer for loss resulting from personal injuries to leading actress, allegedly
caused by defendants' negligence, showed actress was "servant" of producer, authorizing recovery by producer,
but was demurrable for uncertainty as to damages resulting. Darmour Productions Corp. v. Herbert M. Baruch
Corp.(App. 2 Dist. 1933) 135 Cal.App. 351, 27 P.2d 664. Damages  144

6. Intent

Whether abduction was committed by use of force or by use of persuasion, intent with which defendant acted is
material point of inquiry, since it must appear that defendant acted with improper motives. Horowitz v. Sacks
(App. 1 Dist. 1928) 89 Cal.App. 336, 265 P. 281. Criminal Law  45.10

7. Persons liable

Maternal uncle could be liable for damages for abducting 16-year-old niece from parents' home and inducing
niece to leave parents' home. Surina v. Lucey (App. 2 Dist. 1985) 214 Cal.Rptr. 509, 168 Cal.App.3d 539. Child
Custody  967

Parent who abducts or entices child away from actual custody of other parent may be liable in tort. Surina v.
Lucey (App. 2 Dist. 1985) 214 Cal.Rptr. 509, 168 Cal.App.3d 539. Child Custody  965

8. Parties

Minor child is not indispensable or necessary party to parents' action against person who abducts or entices
child from home. Surina v. Lucey (App. 2 Dist. 1985) 214 Cal.Rptr. 509, 168 Cal.App.3d 539. Child Custody

 980

9. Pleadings

In parents' action against their 16-year-old child's maternal uncle for abducting their child and inducing child to
leave home, allegations of incestuous conduct served to support parents' claim of mental anguish arising out of
violation of parent-child relationship and thus were proper, even though there was no longer a recognizable
cause of action for seduction of minor female child. Surina v. Lucey (App. 2 Dist. 1985) 214 Cal.Rptr. 509, 168
Cal.App.3d 539. Damages  57.29

10. Defenses



Consent of child is no defense to parents' action against person who abducts or entices minor child from home.
Surina v. Lucey (App. 2 Dist. 1985) 214 Cal.Rptr. 509, 168 Cal.App.3d 539. Child Custody  975

11. Damages

Parent's right of action for damages against anyone who unlawfully takes or withholds his child may be based
not only on loss of services but also on parent's right to the care, custody and companionship of child, and
parent may recover even though child renders no services to him; damages may also be recovered from
wrongdoer for mental anguish and wounded feelings resulting from loss of child and for expenses incurred in
vindicating parent's rights, and parent is also entitled to punitive damages provided defendant's conduct was
actuated by malice. Surina v. Lucey (App. 2 Dist. 1985) 214 Cal.Rptr. 509, 168 Cal.App.3d 539. Damages 
57.27; Child Custody  989

§ 50. Force, right to use 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Any necessary force may be used to protect from wrongful injury the person or property of oneself, or of a wife,
husband, child, parent, or other relative, or member of one's family, or of a ward, servant, master, or guest.

CREDIT(S)
(Enacted 1872.  Amended by Code Am.1873-74, c. 612, p. 184, § 12.)

Historical Notes

Historical And Statutory Notes

2007 Main Volume
The amendment of 1873-74 extended the right to use force to protect a relative without reference to

degree, a member of one's family, and a guest.

Research References

Constitutional Provisions

2007 Main Volume
Article 1, § 1, provides that among the inalienable rights of all people is the right to defend life and

liberty.

Cross References

Consent, effect of, see Civil Code § 3515.
General personal rights, see Civil Code § 43.
Lawful resistance, see Penal Code § 692 et seq.
Resistance to arrest, see Penal Code § 834a.
Responsibility for agent's negligence or omission, see Civil Code § 2338.
Self-defense, justifiable homicide in, see Penal Code §§ 197, 198.

Code Of Regulations References

Adult institutions, general institution regulations, reporting and investigating the use of force, see 15
Cal. Code of Regs. § 3268.1.

Adult institutions, general institution regulations, use of force, see 15 Cal. Code of Regs. § 3268.



Law Review And Journal Commentaries

Respect for life and regard for rights in the criminal law. Sanford H. Kadish (1976) 64 Cal.L.Rev.
871.

Self-defense: Agent-neutral and agent-relative accounts.  88 Cal.L.Rev. 711 (May, 2000).
Use of deadly force by means of trap gun to protect property. (1976) 64 Cal.L.Rev. 396.
2007 Main Volume

Collateral References:

Witkin, Summary (9th ed) Torts §§369, 940
Witkin & Epstein, Criminal Law (2d ed) §249
Miller & Starr, Cal Real Estate 2d §29:34
B-W Cal Civil Practice: Civil Rights Litigation §8:9
B-W Cal Civil Practice: Torts §§12:20, 12:21, 12:42
Cal Jur 3d Asslt, Etc. §§32, 34; Crim L §2287; Guard & C §101; Prem Liab §39
 Cal Digest of Official Reports 3d Series, Torts §10.
 Am Jur 2d (Rev) False Imprisonment §§88 et seq.
 Am Jur 2d Assault and Battery §§69 et seq., 152, 158 et seq., Homicide §§139 et seq., Mayhem and

Related Offenses §11, Torts §47.
Use of set gun, trap, or similar device on defendant's own property.  47 ALR3d 646.

Notes Of Decisions

Admissibility of evidence 24
Another, defense of 8
Arrest 16, 17

Arrest - In general 16
Arrest - Resisting unlawful arrest 17

Burden of proof and presumptions 22
Burden of proof, necessity 2
Defense of another 8
Degree of force

Degree of force - In general 18
Degree of force - Ejection of trespassers 14
Degree of force - Homicide 20
Degree of force - Protection of property 11
Degree of force - Self-defense 5
Degree of force - Weapons 19

Ejection of trespassers 13-15
Ejection of trespassers - In general 13
Ejection of trespassers - Degree of force 14
Ejection of trespassers - Instructions 15

6, 23-25 Evidence
Evidence - In general 23
Evidence - Admissibility of evidence 24
Evidence - Sufficiency of evidence 25
Evidence - Sufficiency, self-defense 6

Fact questions 26
Force, degree of, ejection of trespassers 14
Force, degree of, protection of property 11
Force, degree of, self-defense 5



Homicide, degree of force 20
Instructions, ejection of trespassers 15
Instructions, generally 27
Instructions, protection of property 12
Instructions, self-defense 7
Jury questions 26
Necessity 1-3

Necessity - In general 1
Necessity - Presumptions and burden of proof 2
Necessity - Reasonable person 3

Others, defense of 8
Pleading 21
Presumptions and burden of proof, generally 22
Presumptions and burden of proof, necessity 2
Property, recovery of, protection of property 10
Protection of property 9-12

Protection of property - In general 9
Protection of property - Degree of force 11
Protection of property - Instructions 12
Protection of property - Recovery of property 10

Questions of fact 26
Reasonable person, necessity 3
Recovery of property, protection of property 10
Resisting unlawful arrest 17
Review 28
Self-defense 4-7

Self-defense - In general 4
Self-defense - Degree of force 5
Self-defense - Instructions 7
Self-defense - Sufficiency of evidence 6

Sufficiency of evidence 25
Sufficiency of evidence, self-defense 6
13-15 Trespassers, ejection
Unlawful arrest, resisting 17
Weapons, degree of force 19

1. Necessity — In general

The "defense of necessity" generally recognizes that the harm or evil sought to be avoided by the defendant's
conduct is greater than that sought to be prevented by the law defining the offense charged. People v. Coffman
(2004) 17 Cal.Rptr.3d 710, 34 Cal.4th 1, 96 P.3d 30, rehearing denied, as modified, certiorari denied 125 S.Ct.
2517, 544 U.S. 1063, 161 L.Ed.2d 1114. Criminal Law  38

The failure to report an emergency to the proper authorities does not bar a necessity defense if the evidence
shows a history of futile complaints which makes any result from such complaints illusory. People v. Miceli
(App. 3 Dist. 2002) 127 Cal.Rptr.2d 888, 104 Cal.App.4th 256, modified on denial of rehearing, review denied.
Criminal Law  38

The defense of necessity is inappropriate where it would encourage rather than deter violence; violence justified
in the name of preempting some future, necessarily speculative threat to life is the greater, not the lesser evil.
People v. Miceli (App. 3 Dist. 2002) 127 Cal.Rptr.2d 888, 104 Cal.App.4th 256, modified on denial of
rehearing, review denied. Criminal Law  38



Except as to crimes that include lack of necessity or good cause as element, necessity is affirmative defense
recognized based on public policy considerations. People v. Kearns (App. 4 Dist. 1997) 64 Cal.Rptr.2d 654, 55
Cal.App.4th 1128, modified on denial of rehearing, review denied. Criminal Law  38

Where 58 year old partially disabled custodian discovered that building had been subjected to burglary, and was
warned by companion that persons were presently in the building, and while crawling through hole in fence and
in vulnerable position custodian ordered unknown person to stop and person rushed at him in attitude of attack,
apparent and actual necessity existed justifying resort to self-defense, and use of such force as he believed was
necessary to protect himself. People v. Dawson (App. 1 Dist. 1948) 88 Cal.App.2d 85, 198 P.2d 338. Homicide

 788; Homicide  807

Self-defense is not available to one seeking quarrel to force deadly issue, and thus create, through his fraud,
contrivance, or fault, real or apparent necessity for making felonious assault. People v. Hinshaw (1924) 194
Cal. 1, 227 P. 156. Assault And Battery  67

2.  —  —  Presumptions and burden of proof, necessity

A defendant raising the defense of necessity has the burden of proving that he violated the law (1) to prevent a
significant evil, (2) with no adequate alternative, (3) without creating a greater danger than the one avoided, (4)
with a good faith belief in the necessity, (5) with such belief being objectively reasonable, and (6) under
circumstances in which he did not substantially contribute to the emergency. People v. Miceli (App. 3 Dist.
2002) 127 Cal.Rptr.2d 888, 104 Cal.App.4th 256, modified on denial of rehearing, review denied. Criminal
Law  38

To justify instruction on defense of necessity, defendant must present evidence sufficient to establish that she
violated law: (1) to prevent significant and imminent evil, (2) with no reasonable legal alternative, (3) without
creating greater danger than one avoided, (4) with good faith belief that criminal act was necessary to prevent
greater harm, (5) with such belief being objectively reasonable, and (6) under circumstances in which she did
not substantially contribute to emergency. People v. Kearns (App. 4 Dist. 1997) 64 Cal.Rptr.2d 654, 55
Cal.App.4th 1128, modified on denial of rehearing, review denied. Criminal Law  38; Criminal Law 
772(6)

3.  —  —  Reasonable person, necessity

A defendant who seeks to raise a defense of necessity to a charged crime must have possessed a reasonable
belief that his or her action was justified, and also bears the burden of proffering evidence of the existence of an
emergency situation involving the imminence of greater harm that the illegal act seeks to prevent. People v.
Coffman (2004) 17 Cal.Rptr.3d 710, 34 Cal.4th 1, 96 P.3d 30, rehearing denied, as modified, certiorari denied
125 S.Ct. 2517, 544 U.S. 1063, 161 L.Ed.2d 1114. Criminal Law  38; Criminal Law  330

Expert medical testimony that before and after alleged assault defendant was suffering from a state of tension
involving an abnormal fear for his personal safety and causing him to react violently to external stimuli
apparently threatening such safety would be inadmissible to establish self-defense, since right of self-defense is
limited to such acts as are either actually reasonably necessary or would appear to a reasonable person under the
same circumstances to be reasonably necessary. People v. Wells (1949) 33 Cal.2d 330, 202 P.2d 53, certiorari
denied 70 S.Ct. 43, 338 U.S. 836, 94 L.Ed. 510. Criminal Law  356; Criminal Law  474

Whether a man is justified in acting in defense of himself or his property depends not upon his own belief as to
his peril, but upon whether a reasonable man, situated as he was, seeing what he saw, and knowing what he
knew would be justified in believing himself or his property in danger. Lowry v. Standard Oil Co. of Cal.(App.
2 Dist. 1942) 54 Cal.App.2d 782, 130 P.2d 1. Assault And Battery  13; Assault And Battery  15

4. Self-defense — In general

The defense of self-defense can apply to an attack by an animal, as conceptually, there is nothing in the
elements of self-defense that requires the threat to come from a human agency; for self-defense, the defendant



must actually and reasonably believe in the need to defend, the belief must be objectively reasonable, and the
fear must be of imminent danger to life or great bodily injury, and the use of force in self-defense should not be
illegitimate because the source of the threat is not a human being. People v. Lee (App. 2 Dist. 2005) 32
Cal.Rptr.3d 745, 131 Cal.App.4th 1413. Weapons  13

Threat of bodily injury must be imminent to justify self-defense, and any right of self-defense is limited to use
of such force as is reasonable under the circumstances. People v. Minifie (1996) 56 Cal.Rptr.2d 133, 13 Cal.4th
1055, 920 P.2d 1337, 55 A.L.R.5th 835. Assault And Battery  67

Reasonableness of self-defense is judged by how situation appeared to defendant, not victim. People v. Minifie
(1996) 56 Cal.Rptr.2d 133, 13 Cal.4th 1055, 920 P.2d 1337, 55 A.L.R.5th 835. Assault And Battery  67

In action for declaratory relief by insured who alleged that in order to preserve his credit standing he had paid
$6,000 to settle threatened action for assault against him and that, under comprehensive personal liability
endorsement in comprehensive general automobile liability policy, insurer was liable for that sum, wherein
there was no finding of unreasonable or excessive force used by insured in assault and it was found that injuries
were inflicted by insured in actively resisting a threatened assault, court impliedly found that insured acted
reasonably and in self-defense toward party whom he had injured. Walters v. American Ins. Co.(App. 1 Dist.
1960) 8 Cal.Rptr. 665, 185 Cal.App.2d 776. Declaratory Judgment  369

Acts committed in self-defense are not unlawful. Walters v. American Ins. Co.(App. 1 Dist. 1960) 8 Cal.Rptr.
665, 185 Cal.App.2d 776. Assault And Battery  63

Sections 2100 and 2103, requiring passengers carried for reward to pay fare, and obligating carrier to utmost
diligence for their safe carriage does not deny reciprocal obligation on part of passengers to use all reasonable
care within their power for their own safety or to accord the same civility to carrier, its agents or employees, as
is required from them toward passengers and does not deny agents or employees of carrier attacked by
aggressor passenger, whether in a dispute over fare or otherwise, the same right to self-protection as anyone
else would have. Dayton v. Yellow Cab Co. of San Francisco (App. 1 Dist. 1948) 85 Cal.App.2d 740, 193 P.2d
959. Carriers  262; Carriers  283(3); Carriers  323

Defendant, in using only such force as was necessary to protect himself from bodily injury in altercation with
plaintiff was within his legal rights. Ballew v. Davis (App. 1946) 76 Cal.App.2d 418, 173 P.2d 317. Assault
And Battery  13

Where plaintiff whose duty required him to sort garbage in truck left truck and advanced with pitchfork raised
toward sub-boss, defendant sub-boss was not bound to retreat, but was entitled to stand and defend himself and
to act as reasonable man on circumstances as they then appeared to him. Fraguglia v. Sala (App. 1 Dist. 1936)
17 Cal.App.2d 738, 62 P.2d 783. Assault And Battery  13

One may use necessary force to prevent assault on himself. Frickstad v. Medcraft (App. 1 Dist. 1929) 100
Cal.App. 188, 279 P. 840. Assault And Battery  13

5.  —  —  Degree of force, self-defense

Where workers' compensation appeal board only determined that employee was initial aggressor in his fight
with supervisor, not that supervisor's acts were or were not reasonable in light of employee's attack, employee
and his wife were bound under doctrine of res judicata by that adjudication of aggression but were free, on trial,
to force supervisor to his proof that his response was reasonable and did not exceed scope of self-defense.
Carlson v. Wald (App. 2 Dist. 1984) 199 Cal.Rptr. 10, 151 Cal.App.3d 598. Judgment  720

One may use in self-defense such force as reasonably appears necessary in view of all the circumstances to
prevent impending injury without regard to what is actually reasonably adequate and necessary to the occasion.
Vaughn v. Jonas (1948) 31 Cal.2d 586, 191 P.2d 432. Assault And Battery  13

One who, in acting in self-defense, uses force in excess of that which he is privileged to use, is liable for so



much of force used as is excessive. Fraguglia v. Sala (App. 1 Dist. 1936) 17 Cal.App.2d 738, 62 P.2d 783.
Assault And Battery  13

Force that one may use in self-defense is that which reasonably appears necessary, in view of all circumstances
of case, to prevent impending injury. Fraguglia v. Sala (App. 1 Dist. 1936) 17 Cal.App.2d 738, 62 P.2d 783.
Assault And Battery  13

6.  —  —  Sufficiency of evidence, self-defense

Third party threats or even threats from victim do not alone establish self-defense; victim's behavior is highly
relevant, and there must be evidence that defendant feared imminent, not just future, harm. People v. Minifie
(1996) 56 Cal.Rptr.2d 133, 13 Cal.4th 1055, 920 P.2d 1337, 55 A.L.R.5th 835. Homicide  1197

Evidence of antecedent threats is admissible on issue of self-defense when threats are followed by some overt
act of victim placing defendant in immediate danger. People v. Minifie (1996) 56 Cal.Rptr.2d 133, 13 Cal.4th
1055, 920 P.2d 1337, 55 A.L.R.5th 835. Assault And Battery  83(6)

Evidence of threats by third party associated with victim is relevant to self-defense only if other evidence shows
fear of imminent harm. People v. Minifie (1996) 56 Cal.Rptr.2d 133, 13 Cal.4th 1055, 920 P.2d 1337, 55
A.L.R.5th 835. Assault And Battery  83(6)

Third party threats against defendant inherently carry less weight on issue of self-defense than threats from
victim, but this attenuation does not justify excluding the evidence categorically and may be considered on
base-by-case basis. People v. Minifie (1996) 56 Cal.Rptr.2d 133, 13 Cal.4th 1055, 920 P.2d 1337, 55 A.L.R.5th
835. Assault And Battery  83(6)

In action for damages for assault and battery committed when plaintiff had gone to home of defendant to
inquire about missing dog which had frequently gone to defendant's home, wherein it appeared that altercation
ensued in which defendant struck plaintiff, evidence sustained findings that defendant had acted in self-defense
as result of argument precipitated by plaintiff, and that defendant had used reasonable force in defense of
himself. Haeussler v. De Loretto (App. 2 Dist. 1952) 109 Cal.App.2d 363, 240 P.2d 654. Assault And Battery

 35

Evidence justified finding that defendant was guilty of unjustified attack on the plaintiff, as against defense that
he acted in self-defense. Kambourian v. Gray (App. 2 Dist. 1947) 81 Cal.App.2d 783, 185 P.2d 27. Assault And
Battery  35

7.  —  —  Instructions, self-defense

In a prosecution for discharge of a firearm with gross negligence, the trial court's refusal to give defendant's
requested instruction on self-defense, based on her fear two stray dogs might attack her when she fired, was
prejudicial; the fact the jury rejected the defense of necessity did not necessarily mean that it would have
rejected the defense of self-defense, which has different elements, there were weaknesses in the prosecution's
case that showed that the evidence was closely balanced, and, most important, at the first trial, when the jury
was instructed on self-defense, the jurors were unable to reach a verdict, but at the second trial when no
instruction on self-defense was given, the jurors returned a guilty verdict. People v. Lee (App. 2 Dist. 2005) 32
Cal.Rptr.3d 745, 131 Cal.App.4th 1413. Criminal Law  1173.2(3)

In a prosecution for discharge of a firearm with gross negligence, defendant was entitled to a self-defense
instruction based on her fear two stray dogs might attack her, provided the defense applies to an attack by an
animal; defendant testified that she fired the gun to prevent an imminent attack by an approaching, aggressive
dog, which testimony constituted substantial evidence that required giving the requested instructions. People v.
Lee (App. 2 Dist. 2005) 32 Cal.Rptr.3d 745, 131 Cal.App.4th 1413. Criminal Law  772(6)

Instruction that right of self-defense exists only as against unlawful attack and not against a person who is
acting lawfully should not have been given in prosecution for assault with a deadly weapon, since it did not



define unlawful attack and was not adequate to advise jury as to circumstances which, under the evidence,
would or would not constitute acting lawfully, but the giving of such instruction was not prejudicial error in
view of other instructions given relating to self-defense. People v. Haag (App. 1 Dist. 1954) 127 Cal.App.2d 93,
273 P.2d 328. Assault And Battery  96(3); Criminal Law  823(6)

In assault action by passenger against cab company and driver for injuries sustained in dispute over fare at
destination after passenger had left cab, charge to effect that cab company and employee had duty to exercise
highest degree of care for safety of passengers but that, if passenger became aggressor and attacked driver, then
driver could use such force as might be necessary to protect himself from wrongful injury in self-defense, was
proper. Dayton v. Yellow Cab Co. of San Francisco (App. 1 Dist. 1948) 85 Cal.App.2d 740, 193 P.2d 959.
Carriers  321(1)

In action for assault and battery based on fight occurring after defendant sub-boss had left garbage truck in
which plaintiff was working and was followed by plaintiff, plaintiff's instruction permitting jury to find that
necessity for assault was of sub-boss' creation and prohibiting finding for defendant on ground of self-defense,
if defendant voluntarily invited difficulty or provoked or commenced it, was either improper interpretation of
evidence or inapplicable to evidence. Fraguglia v. Sala (App. 1 Dist. 1936) 17 Cal.App.2d 738, 62 P.2d 783.
Assault And Battery  43(6)

In action for assault and battery, self-defense instruction making no reference to facts as they appeared by
defendant but holding defendant bound by actual facts without regard to appearances was improper. Fraguglia
v. Sala (App. 1 Dist. 1936) 17 Cal.App.2d 738, 62 P.2d 783. Assault And Battery  43(2)

Instruction that one cannot use quarrel as excuse for assaulting another and then plead self-defense, but, if party
unlawfully attacked uses more force than necessary to protect himself, he in turn commits battery upon his
assailant, for which he will be liable, was proper, especially where self-defense was not pleaded. Dutro v.
Castoro (App. 1 Dist. 1936) 16 Cal.App.2d 116, 60 P.2d 182. Assault And Battery  43(2)

8. Defense of another

Father, who went to assistance of his eight and a half year old son who had fractured arm and was being
assaulted by older boy, and who used no more force than was necessary to prevent further assault, was acting
within his legal rights. Sheward v. Magit (App. 1951) 106 Cal.App.2d 163, 234 P.2d 708. Assault And Battery

 14

Where an intoxicated patron of a tavern molests women patrons and, when told to leave, refuses to do so and
starts to fight, tavern keeper, and bartender are justified in using reasonable force to eject such intoxicated
patron. Henson v. Planka (App. 1949) 91 Cal.App.2d 139, 204 P.2d 622. Assault And Battery  30

Where landlord wrongfully entered rented house after having been refused admission by occupant and struck
occupant's son on the head with a blackjack, occupant had the right to go to son's defense, regardless of son's
size and age in comparison with landlord. Langenbein v. McCormick (App. 2 Dist. 1943) 58 Cal.App.2d 248,
135 P.2d 412. Assault And Battery  14

Where wife saw husband being attacked by three men, her intervention in affray and seizing of one of assailants
to prevent him from striking husband did not constitute her aggressor so as to justify assailants in striking or
choking her. Martin v. Costa (App. 1934) 140 Cal.App. 494, 35 P.2d 362. Assault And Battery  14

9. Protection of property — In general

In prosecution of motel operator for assault with a deadly weapon upon a tenant, references in evidence to
unpaid rent and to removing and holding tenant's personal belongings did not present issue as to whether
defendant had shot tenant in lawful attempt to protect lien on tenant's property for unpaid rent. People v. Haag
(App. 1 Dist. 1954) 127 Cal.App.2d 93, 273 P.2d 328. Assault And Battery  95

One may use necessary force to prevent injury to his property. Frickstad v. Medcraft (App. 1 Dist. 1929) 100



Cal.App. 188, 279 P. 840. Assault And Battery  15

Where defendant had a right to flow of water through pipe lines across plaintiff's land, he had a right to protect
his rights in the water and the flow thereof by entering on the land and protecting the property by the use of all
force reasonably necessary. Fawkes v. Reynolds (1922) 190 Cal. 204, 211 P. 449. Assault And Battery  15

10.  —  —  Recovery of property, protection of property

Where defendant bailed his automobile to plaintiff for parking purposes and plaintiff secured possession of
automobile legally, fact that defendant was entitled to possession of automobile did not entitle defendant to take
automobile from plaintiff by force when plaintiff made an allegedly excessive and unlawful charge for parking
the automobile. Rogers v. Kabakoff (App. 2 Dist. 1947) 81 Cal.App.2d 487, 184 P.2d 312. Assault And Battery

 9

Mere right to possession of property does not entitle the party to take the same from one in actual rightful
possession by force, but to recover possession under such circumstances resort must be had to legal
proceedings. Deevy v. Tassi (1942) 21 Cal.2d 109, 130 P.2d 389. Assault And Battery  15

Use of force to retake a chattel which is being tortiously withheld from the actor is not privileged if the other's
possession was rightfully acquired, notwithstanding that the holder's right to possession had ceased, and he is a
wrongdoer in refusing to give up the chattel to an actor entitled to possession. Deevy v. Tassi (1942) 21 Cal.2d
109, 130 P.2d 389. Assault And Battery  15

Where assaults upon two plaintiffs were perpetrated by defendant attempting to repossess mortgaged cattle
from plaintiffs while cattle were in plaintiffs' possession, and attack upon another plaintiff took place on an
adjacent road while struggle was still in progress, and force used in striking such plaintiff and riding a horse
against her was out of proportion to that reasonably necessary to interrupt her efforts to control the herd,
verdicts for plaintiffs were authorized. Deevy v. Tassi (1942) 21 Cal.2d 109, 130 P.2d 389. Assault And Battery

 15

Seller in conditional sale, being justified in retaking possession without process of law only where possession
can be secured peaceably, is liable for assault in forcible retaking. Silverstin v. Kohler & Chase (1919) 181 Cal.
51, 183 P. 451. Assault And Battery  15

Where plaintiff seized paper, property of a defendant, she gained only a momentary custody, rather than its
possession, and defendant had right to use force to protect his possession, or to regain his momentarily
interrupted possession. McLean v. Colf (1918) 179 Cal. 237, 176 P. 169. Assault And Battery  15

As much force as is necessary may be used to retain one's property, which a trespasser has taken into possession
by force or fraud and is trying to carry away. Riffel v. Letts (App. 1916) 31 Cal.App. 426, 160 P. 845. Assault
And Battery  15

11.  —  —  Degree of force, protection of property

Both State Constitution and Civil Code recognize right of any person to defend property with reasonable force.
Kentucky Fried Chicken of Cal., Inc. v. Superior Court (1997) 59 Cal.Rptr.2d 756, 14 Cal.4th 814, 927 P.2d
1260. Constitutional Law  1109; Negligence  510(6)

An actor is not privileged to use means of defending his chattels from intrusion which are likely to cause bodily
harm in excess of what the actor reasonably believes to be necessary to prevent the intrusion. Deevy v. Tassi
(1942) 21 Cal.2d 109, 130 P.2d 389. Assault And Battery  15

Where defendant, having the right to protect pipe line with flow of water across plaintiff's land, entered thereon,
and while standing on the pipe line when attacked by plaintiff struck plaintiff three times, each blow knocking
him down as he came to renew the assault, but defendant did not follow him or continue the assault, but
remained upon the pipe line, verdict for defendant should not be disturbed on the ground that he used more
force than was reasonably necessary. Fawkes v. Reynolds (1922) 190 Cal. 204, 211 P. 449. Assault And Battery



 15

Defendant's right to use force, particularly as against plaintiff's person, in defending or recovering momentarily
interrupted possession of a paper, was limited by condition that force must be no more than reasonably
necessary. McLean v. Colf (1918) 179 Cal. 237, 176 P. 169. Assault And Battery  7

12.  —  —  Instructions, protection of property

Instruction requested by motel operator in prosecution for assault with a deadly weapon upon a tenant that
defendant had legal right to enter motel housing unit occupied by victim of assault and remove and hold
personal property of occupant and family, if occupant was delinquent in payment of rent and service charges,
was properly refused, even if defense of claimed lien on such person property was an issue, because requested
instruction was ambiguous and would tend to confuse jury as to whether under the evidence right to evict tenant
depended upon default in payment of rent or delinquency in making daily payments on past-due rent pursuant to
oral agreement with defendant. People v. Haag (App. 1 Dist. 1954) 127 Cal.App.2d 93, 273 P.2d 328. Assault
And Battery  96(1)

In assault action, where complaint charged that defendant wilfully assaulted plaintiff, and struck him on head
and hands with heavy club, knocked him down, and bruised him, and answer denied willful assault but admitted
that defendant struck plaintiff with piece of fence pole with justification, district court's instruction that
defendant admits that he struck plaintiff substantially as charged, but claims that he did so in lawful and
necessary protection of his property, was not error. Baker v. Hope (1875) 49 Cal. 598. Assault And Battery

 43(2)

13. Ejection of trespassers — In general

Where owner told trespasser to remain away from his home and not create disturbance there, and trespasser
returned with two companions and approached owner and cursed him, owner could use necessary force to eject
trespasser and was not aggressor, though striking first blow. Martin v. Costa (App. 1934) 140 Cal.App. 494, 35
P.2d 362. Assault And Battery  13

Plaintiff, ordered to remain away, visiting defendant's home to present written demand notice prepared by her
attorney, was trespasser, and defendant was justified in using reasonable force to eject her. Phelps v. Arnold
(App. 1 Dist. 1931) 112 Cal.App. 518, 297 P. 31. Assault And Battery  15

Where plaintiff, ordered to remain away from defendant's premises, made apparently hostile entry in defiance of
order, defendant could use reasonable force to eject plaintiff, without just ordering plaintiff to leave. Phelps v.
Arnold (App. 1 Dist. 1931) 112 Cal.App. 518, 297 P. 31. Assault And Battery  15

Home owner may use reasonable force to eject trespassers. Phelps v. Arnold (App. 1 Dist. 1931) 112 Cal.App.
518, 297 P. 31. Assault And Battery  15

In action for assault and battery on trespasser in game preserve, defense must be self-defense, or using only
necessary force to arrest trespasser, or to eject him. Stowell v. Evans (1931) 211 Cal. 565, 296 P. 278. Assault
And Battery  10; Assault And Battery  13

Rule that exemplary damages cannot be recovered by trespasser for wrongful force in expelling him from
premises has no application except where trespass is shown. Livesey v. Stock (1929) 208 Cal. 315, 281 P. 70.
Assault And Battery  39

Landowner may expel trespasser without incurring liability, if unnecessary force is not employed. Livesey v.
Stock (1929) 208 Cal. 315, 281 P. 70. Assault And Battery  15

One rightfully in possession of real property under a claim of title may use reasonable force to retain the
possession, and to eject an adverse claimant. McCarty v. Fremont (1863) 23 Cal. 196. Assault And Battery 
15



Where agents and servants of bank demanded that alleged intruder should depart from house possessed by bank,
but she refused to depart and agents them allegedly committed two alleged assaults and battery upon her, agents
could remove her from house, using no more force than was necessary to accomplish their purpose. Page v.
Lynch (1881) 2 Cal.Unrep. 121, 8 P.C.L.J. 497.

14.  —  —  Degree of force, ejection of trespassers

Private detective employed to keep order at combination restaurant, bar, and dance hall, had right to eject
trespassers from the premises, if circumstances warranted such action, but he had authority only to use such
force as was reasonably necessary and was not justified in brutal use of blackjack. Tomblinson v. Nobile (App.
1951) 103 Cal.App.2d 266, 229 P.2d 97. Assault And Battery  10

In action for assault and battery, plaintiffs were not barred from recovery on ground they were trespassers on
defendants' premises, where evidence showed plaintiffs, on being requested to leave, proceeded to do so and
were beaten while in act of leaving, and where force used by defendants was more than reasonably necessary to
remove plaintiffs from premises. Boyajian v. Balian (App. 2 Dist. 1935) 7 Cal.App.2d 174, 46 P.2d 199.
Assault And Battery  15

When excessive force against trespasser is actually used or unlawfully attempted, assault is committed. People
v. Heise (1933) 217 Cal. 671, 20 P.2d 317. Assault And Battery  48

15.  —  —  Instructions, ejection of trespassers

An instruction in an action for assault and battery as to what a party must do before he can use force to eject a
trespasser is apt to mislead, and should not be given, where there is no evidence to which it is applicable; the
defense being placed entirely on the theory of self-defense. Risdon v. Yates (1904) 145 Cal. 210, 78 P. 641.
Assault And Battery  43(2)

In an action by the guardian of a person non compos mentis for an assault on his ward, in which defendant
answered that such person had entered his garden, and was picking his flowers, it was not misleading to charge,
that, if plaintiff's ward was weak in mind, "he should not," as a matter of law, "be held to the same strictness" in
doing what he did "as a person mentally sound would be"; the jury having also been charged that he had no
right to enter the garden, and that defendant could have used reasonably necessary force in putting him out.
Chapell v. Schmidt (1894) 104 Cal. 511, 38 P. 892. Assault And Battery  43(1)

Where, in an action by one who was trespassing when assaulted, plaintiff testified that defendant said to him,
"You get out of here, or I will pound your head with a hammer," the jury was instructed that, "before defendant
would have been authorized to use force to remove plaintiff, he should have requested plaintiff to depart," the
instruction was misleading, as it gave the jury to understand that the language used by defendant did not
constitute a "request" to leave. Townsend v. Briggs (1893) 99 Cal. 481, 34 P. 116. Assault And Battery 
43(1)

Where defendant removed plaintiff from his shop, as a trespasser, for injuriously handling the machines; and, in
an action for the assault, the jury was instructed that "if plaintiff, at the time of the injury complained of, was
not trying to injure defendant or his property, then any force used against plaintiff was wrongful," the
instruction was erroneous as it was immaterial that plaintiff was not handling the machines at the moment the
force was used. Townsend v. Briggs (1893) 99 Cal. 481, 34 P. 116. Assault And Battery  15

An instruction which, in effect, charges that the mere use of a deadly weapon by one on whose land another was
attempting illegally to enter is unlawful, is erroneous, as the jury should be allowed to say whether, on the facts,
there was justification. Dinan v. Gibbon (1883) 11 P.C.L.J. 330, 63 Cal. 387. Assault And Battery  42

16. Arrest — In general

An officer properly engaged in attempting to make an arrest on a misdemeanor charge can resist attack made
upon him and, being rightfully there and not legally considered the aggressor, may in his own defense take life.



People v. Wilson (App. 1918) 36 Cal.App. 589, 172 P. 1116. Arrest  68; Homicide  805

17.  —  —  Resisting unlawful arrest

Person arrested for begging was justified in resisting an arrest and resisting an assault made in attempting to
free himself from unlawful detention when he became aware that person making the arrest was not an officer
authorized to do so. People v. Denby (1895) 108 Cal. 54, 40 P. 1051. Arrest  68

18. Degree of force — In general

Degree of force which may be used by person in defense of himself, his family or his property must be limited
to that as would have appeared to be necessary to reasonable man in all of the circumstances, knowing what
defendant knew, and facing facts which presented themselves at time to defendant. Boyer v. Waples (App. 4
Dist. 1962) 24 Cal.Rptr. 192, 206 Cal.App.2d 725. Assault And Battery  13; Assault And Battery  14

Defendant has right to use all force reasonably necessary to protect his person or property. Mitsu Nakashima v.
Takase (App. 1935) 8 Cal.App.2d 35, 46 P.2d 1020. Assault And Battery  9; Death  21

Defendant was liable for assault and battery, either if he was aggressor or if he resisted threatened attack with
greater violence than was justified. Santos v. Glavan (App. 2 Dist. 1931) 113 Cal.App. 441, 298 P. 83. Assault
And Battery  13

19.  —  —  Weapons, degree of force

Although one may resist an illegal arrest he is not entitled to resort to a deadly weapon from the mere fact that
an arrest is illegal. People v. Seeley (App. 1919) 39 Cal.App. 586, 179 P. 541. Arrest  68; Homicide 
741

If a defendant uses a deadly weapon to resist encroachment of plaintiff as a trespasser on premises of defendant,
such use would not be unlawful unless it was unnecessary. Dinan v. Gibbon (1883) 11 P.C.L.J. 330, 63 Cal.
387.

20.  —  —  Homicide, degree of force

One who as reasonable man is justified in believing that assailant intends to commit felony on him has right in
defense of his person to use all force necessary to repel assault even to taking life of assailant, and is not bound
to retreat. People v. Collins (App. 2 Dist. 1961) 11 Cal.Rptr. 504, 189 Cal.App.2d 575. Homicide  807

Where peril is swift and imminent and necessity of action immediate, law does not weigh in too nice scales the
conduct of an assailant and say that defendant who killed assailant shall not be justified because he might have
resorted to other means than homicide to secure his safety. People v. Dawson (App. 1 Dist. 1948) 88
Cal.App.2d 85, 198 P.2d 338. Homicide  799

To justify a homicide, defendant must have believed himself to be in peril and as a reasonable person he must
have had sufficient grounds for such belief and must have been entitled to act upon it. People v. Dawson (App.
1 Dist. 1948) 88 Cal.App.2d 85, 198 P.2d 338. Homicide  794; Homicide  795

Where an attack is sudden and danger is imminent, a person may stand his ground and slay his attacker even
though it be proved that he might have more easily gained safety by flight. People v. Dawson (App. 1 Dist.
1948) 88 Cal.App.2d 85, 198 P.2d 338. Homicide  799

21. Pleading

Self-defense is an affirmative defense which must be affirmatively pleaded. Dutro v. Castoro (App. 1 Dist.
1936) 16 Cal.App.2d 116, 60 P.2d 182. Assault And Battery  24(2)

22. Presumptions and burden of proof, generally

Defense of self-defense in assault or battery case is affirmative defense, burden of proving which rests upon



defendant. Bethurum v. Krumm (1930) 292 P. 287, 109 Cal.App. 5; Hardy v. Schirmer (1912) 124 P. 993, 163
Cal. 272; Marriott v. Williams (1908) 93 P. 875, 152 Cal. 705, 125 Am.St.R. 87.

Burden of affirmative defense of justification for assault and that force used was not excessive was on
defendant. Boyer v. Waples (App. 4 Dist. 1962) 24 Cal.Rptr. 192, 206 Cal.App.2d 725. Assault And Battery

 26

In action of assault against defendant who shot plaintiff while plaintiff was fighting with defendant's son,
defendant had burden of proving he was acting in lawful self-defense of his son. Lopez v. Surchia (App. 2 Dist.
1952) 112 Cal.App.2d 314, 246 P.2d 111. Assault And Battery  26

There is no presumption that bodily injury is justified or justifiable, on ground of self-defense or otherwise, and
one asserting justification must prove it by preponderance of evidence. Galloway v. United Railroads of San
Francisco (App. 1 Dist. 1924) 69 Cal.App. 770, 232 P. 491. Assault And Battery  26

Where, in action for death from assault, defendant pleaded self-defense, burden to establish such defense rested
on him. Marks v. Reissinger (App. 1917) 35 Cal.App. 44, 169 P. 243. Assault And Battery  26

23. Evidence — In general

Court had substantial evidence on which to base finding that defendant justifiably acted in defense of family
and home and that force employed by him was not excessive when he shot plaintiffs, trespassers upon his
property at night, with .22 rifle, in view of evidence of series of acts of misconduct directed against defendant
by plaintiffs. Boyer v. Waples (App. 4 Dist. 1962) 24 Cal.Rptr. 192, 206 Cal.App.2d 725. Assault And Battery

 35

Evidence established as matter of law that homicide was justifiable on ground that defendant had reasonable
grounds to believe that deceased was about to commit sodomy on defendant, and that there was imminent
danger of it being accomplished. People v. Collins (App. 2 Dist. 1961) 11 Cal.Rptr. 504, 189 Cal.App.2d 575.
Homicide  1191

24.  —  —  Admissibility of evidence

Evidence that complaining witness was a dangerous character is admissible if defendant committing assault
knew such to be a fact or knew of such reputation at time of alleged assault, in order for jury to determine
whether reasonable person would believe he was in imminent danger sufficient to justify shooting witness.
People v. Casserio (App. 3 Dist. 1936) 16 Cal.App.2d 223, 60 P.2d 505. Assault And Battery  83(4)

In civil action for assault, evidence that defendant had rubber hose in his saloon because he had no protection,
and thought he had a right to protect his place, was properly stricken. Marks v. Reissinger (App. 1917) 35
Cal.App. 44, 169 P. 243. Assault And Battery  31

In a civil action for assault and battery, where it appeared that plaintiff was an employee of an oil company
which took possession of land claimed by another oil company by whom defendants were employed, and that
the assault was committed in an attempt to dispossess plaintiff's employer, evidence as to the title of defendant's
employer, taking advice of counsel, and of defendant's intentions was admissible on the issue of actual
damages. Walker v. Chanslor (1908) 153 Cal. 118, 94 P. 606, 126 Am.St.Rep. 61. Assault And Battery  28

In a civil action for assault and battery, where it appeared that plaintiff was an employee of an oil company,
which was in possession of land claimed by another oil company, by whom defendants were employed, and that
the assault was committed in an attempt to dispossess plaintiff's employer, evidence that the employees of the
company holding the land entered into possession armed, and remained armed, is admissible to show whether
defendants acted reasonably and without malice in appearing armed, and whether they used only reasonable
force. Walker v. Chanslor (1908) 153 Cal. 118, 94 P. 606, 126 Am.St.Rep. 61. Assault And Battery  27

In a prosecution for assault, the defense being that it was merely resistance to an unlawful arrest, for the
purpose of corroborating other evidence that defendant was a vagrant, to the personal knowledge of the officer



arresting, so as to justify the arrest without a warrant, testimony of another as to how frequently, during the
preceding month, defendant visited a disreputable saloon in the officer's beat, is admissible. People v. Craig
(1907) 152 Cal. 42, 91 P. 997. Assault And Battery  83(1)

As bearing on the question of the knowledge of an officer that defendant was a vagrant, justifying him in
arresting defendant without a warrant, his testimony that defendant, during the preceding three months, had no
business that he knew of, is admissible. People v. Craig (1907) 152 Cal. 42, 91 P. 997. Assault And Battery

 83(1)

Where the defense was that plaintiff had unlawful entered defendant's garden, and was picking his flowers, at
the time the assault was committed, it was not error to exclude evidence of prior commissions to the same
trespass. Chapell v. Schmidt (1894) 104 Cal. 511, 38 P. 892. Assault And Battery  30

25.  —  —  Sufficiency of evidence

In action for assault and battery, evidence would not sustain plaintiffs' contention that their actions had been
justified by this section or that defendant had violated Pen.C. § 273a and Civ.C. § 1708 and evidence justified
denial of relief. Henrickson v. Sebanc (App. 1959) 168 Cal.App.2d 594, 336 P.2d 201. Assault And Battery

 35

In action of assault against defendant who shot plaintiff while plaintiff was fighting with defendant's son,
evidence sustained finding that defendant used excessive force in defense of his son. Lopez v. Surchia (App. 2
Dist. 1952) 112 Cal.App.2d 314, 246 P.2d 111. Assault And Battery  35

Evidence was insufficient to sustain conviction of manslaughter as against plea of justifiable homicide. People
v. Dawson (App. 1 Dist. 1948) 88 Cal.App.2d 85, 198 P.2d 338. Homicide  1189

In action for false imprisonment following arrest of landlord when he sought to prevent tenant from entering
premises by use of arms, evidence sustained finding that landlord was present in tenant's quarters without right
after illegal entry as against contention that he was lawfully defending his own home and property. Wilson v.
Loustalot (App. 4 Dist. 1948) 85 Cal.App.2d 316, 193 P.2d 127. False Imprisonment  31

Evidence sustained judgment that agent was guilty of assault in using more force than was necessary to protect
himself or repossessed automobile. Dooley v. West American Commercial Ins. Co.(App. 2 Dist. 1933) 133
Cal.App. 58, 23 P.2d 766. Assault And Battery  35

Evidence was sufficient to sustain finding for plaintiff in action by tenant against landlord for injuries sustained
when landlord's agents forcibly entered premises. Pentecost v. Graham (App. 4 Dist. 1932) 124 Cal.App. 678,
12 P.2d 1071. Assault And Battery  35; Landlord And Tenant  132(2)

Evidence did not establish as a matter of law that the act of deputy constable in shooting deceased while
attempting to arrest him for disturbing the peace was justifiable. People v. Wilson (App. 1918) 36 Cal.App. 589,
172 P. 1116. Arrest  68

26. Questions of fact

One who is involved in an altercation with another has right to use such force as is necessary to protect himself
from bodily injury, and question of amount of force justifiable under circumstances of particular case is one for
trier of fact. Haeussler v. De Loretto (App. 2 Dist. 1952) 109 Cal.App.2d 363, 240 P.2d 654. Appeal And Error

 1010.1(16); Assault And Battery  13

The question of the amount of force justified in repelling an assault against defendant protecting possession of
property is peculiarly within the province of the jury. Fawkes v. Reynolds (1922) 190 Cal. 204, 211 P. 449.
Assault And Battery  42

Whether plaintiff took money from a defendant by force, or with fraudulent intent, and whether defendant used
excessive force to retake it, is a question for the jury in plaintiff's action in damages as for assault. Riffel v.



Letts (App. 1916) 31 Cal.App. 426, 160 P. 845. Assault And Battery  42

27. Instructions, generally

Instruction, requested by motel operator in prosecution for assault with a deadly weapon upon a tenant, that this
section provides for use of necessary force to protect person or property from wrongful injury and that
defendant was entitled to use reasonable force to protect himself from wrongful injury or attack, was properly
refused, where the evidence presented no issue as to whether defendant was acting in defense of claimed lien on
tenant's personal belongings when he shot tenant and portion of requested instruction pertaining to defense of
person was covered by other instructions which were given. People v. Haag (App. 1 Dist. 1954) 127
Cal.App.2d 93, 273 P.2d 328. Criminal Law  814(8); Criminal Law  829(5)

In action to recover damages for alleged assault, instructions impliedly informing jury that negligence or lack
thereof was an issue for their determination were erroneous, where evidence showed without conflict an assault,
and question for determination was whether it was justified. Lowry v. Standard Oil Co. of Cal.(App. 2 Dist.
1944) 63 Cal.App.2d 1, 146 P.2d 57. Assault And Battery  43(6)

Evidence warranted instruction that assaulted plaintiff, to prevent public offense, had right to offer assistance
and use force necessary in preventing assault. Ward v. De Martini (App. 1930) 108 Cal.App. 745, 292 P. 192.
Assault And Battery  43(6)

In action for death due to assault, instruction as to presumption respecting justification for bodily injury was
properly given. Marks v. Reissinger (App. 1917) 35 Cal.App. 44, 169 P. 243. Assault And Battery  43(4)

28. Review

Question whether excessive force has been used by defendants in regaining possession of property momentarily
interrupted is one of fact for trial court or jury, and, evidence sustaining finding, supreme court cannot interfere
with conclusion reached. McLean v. Colf (1918) 179 Cal. 237, 176 P. 169. Appeal And Error  1010.1(16);
Assault And Battery  42

§ 51. Unruh Civil Rights Act; equal rights; business establishments; violation 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) This section shall be known, and may be cited, as the Unruh Civil Rights Act.

(b) All persons within the jurisdiction of this state are free and equal, and no matter what their sex, race, color,
religion, ancestry, national origin, disability, medical condition, marital status, or sexual orientation are entitled
to the full and equal accommodations, advantages, facilities, privileges, or services in all business
establishments of every kind whatsoever.

(c) This section shall not be construed to confer any right or privilege on a person that is conditioned or limited
by law or that is applicable alike to persons of every sex, color, race, religion, ancestry, national origin,
disability, medical condition, marital status, or sexual orientation.

(d) Nothing in this section shall be construed to require any construction, alteration, repair, structural or
otherwise, or modification of any sort whatsoever, beyond that construction, alteration, repair, or modification
that is otherwise required by other provisions of law, to any new or existing establishment, facility, building,
improvement, or any other structure, nor shall anything in this section be construed to augment, restrict, or alter
in any way the authority of the State Architect to require construction, alteration, repair, or modifications that
the State Architect otherwise possesses pursuant to other laws.

(e) For purposes of this section:



(1) "Disability" means any mental or physical disability as defined in Sections 12926 and 12926.1 of the
Government Code.

(2) "Medical condition" has the same meaning as defined in subdivision (h) of Section 12926 of the
Government Code.

(3) "Religion" includes all aspects of religious belief, observance, and practice.

(4) "Sex" has the same meaning as defined in subdivision (p) of Section 12926 of the Government Code.

(5) "Sex, race, color, religion, ancestry, national origin, disability, medical condition, marital status, or sexual
orientation" includes a perception that the person has any particular characteristic or characteristics within the
listed categories or that the person is associated with a person who has, or is perceived to have, any particular
characteristic or characteristics within the listed categories.

(6) "Sexual orientation" has the same meaning as defined in subdivision (q) of Section 12926 of the
Government Code.

(f) A violation of the right of any individual under the Americans with Disabilities Act of 1990 (Public Law
101-336) shall also constitute a violation of this section.

CREDIT(S)
(Added by Stats.1905, c. 413, p. 553, § 1.  Amended by Stats.1919, c. 210, p. 309, § 1; Stats.1923, c. 235, p.
485, § 1; Stats.1959, c. 1866, p. 4424, § 1; Stats.1961, c. 1187, p. 2920, § 1; Stats.1974, c. 1193, p. 2568, § 1;
Stats.1987, c. 159, § 1; Stats.1992, c. 913 (A.B.1077), § 3; Stats.1998, c. 195 (A.B.2702), § 1; Stats.2000, c.
1049 (A.B.2222), § 2; Stats.2005, c. 420 (A.B.1400), § 3.)

Historical Notes

Historical And Statutory Notes

2007 Main Volume
A section of the same number and covering the same subject was added by the 1901 revision act,

Stats.1901, c. 157, p. 334, § 12, however, on the authority of Lewis v. Dunne (1901) 66 P. 478, 134
Cal. 291, 55 L.R.A. 833, 86 Am.St.R. 257, the 1901 revision act was unconstitutional and void.

As added this section read:
"All citizens within the jurisdiction of this state are entitled to the full and equal accommodations,

advantages, facilities, and privileges of inns, restaurants, hotels, eating houses, barber shops, bath
houses, theaters, skating rinks, and all other places of public accommodation or amusement, subject
only to the conditions and limitations established by law and applicable alike to all citizens."

The equal rights provisions were extended to public conveyances in 1919 and to places where ice cream
or soft drinks of any kind are sold for consumption on the premises in 1923.

The 1959 amendment added the short title; declared all citizens free and equal; inserted "and no matter
what their race, color, religion, ancestry or national origin"; made each citizen entitled to equal
"services"; substituted "in all business establishments of every kind whatsoever" for a listing of
specific places of public accommodation or amusement; and rewrote the former exception as a new
third paragraph.

The 1961 amendment substituted "person" for "citizen" throughout.
The 1974 amendment included "sex" in two places.
The 1987 amendment inserted the references to persons with blindness or other physical disabilities, and

added the fourth and fifth paragraphs.
Section 6 of Stats.1987, c. 159 (A.B.189), provides:
"Sec. 6. The Legislature does not intend by this act to impose building standards or construction

requirements of any sort whatsoever or to augment, restrict, or alter in any way the authority that the



State Architect otherwise possesses pursuant to other provisions of the law."
Section 22 of Stats.1991, c. 1202 (S.B.377), provides:
"The Legislature declares and finds each of the following:
"(a) A business establishment which sells or transfers firearms shall comply with Section 51 of the Civil

Code that prohibits all arbitrary discrimination.
"(b) However, no law in this state requires a business establishment to sell or transfer a firearm to a

person who intends to use the firearm for an unlawful purpose or who is a danger to himself or
herself or others or if the refusal to sell or transfer the firearm is based on any other good cause."

The 1992 amendment deleted "blindness or other physical" preceding "disability" in the second and
third paragraphs; deleted a former fifth paragraph; and added the last paragraph.  Prior to deletion,
the former fifth paragraph read:

"Nothing in this section shall require any person renting, leasing, or otherwise providing real property
for compensation to modify his or her property in any way, or to provide a higher degree of care for
a blind or other physically disabled person than for a person who is not physically disabled."

Section 1 of Stats.1992, c. 913 (A.B.1077), provides:
"It is the intent of the Legislature in enacting this act to strengthen California law in areas where it is

weaker than the Americans with Disabilities Act of 1990 (Public Law 101-336) and to retain
California law when it provides more protection for individuals with disabilities than the Americans
with Disabilities Act of 1990."

Stats.1998, c. 195 (A.B.2702), in the third paragraph, inserted ", beyond that construction, alteration,
repair, or modification that is otherwise required by other provision of law," substituted "nor shall
anything in this section be construed" for "or" and "other laws" for "other provisions of the law".

Stats.2000, c. 1049 (S.B.2222) inserted subdivision designations; in subds.(b) and (c), added "medical
condition" to the listed classifications; and inserted subd.(e), providing definitions.

Section 1 of Stats.2000, c. 1049 (A.B.2222), provides:
"This act shall be known and may be cited as the Prudence Kay Poppink Act."
Stats.2005, c. 420 (A.B.1400), in subds.(b) and (c), substituted "medical condition, marital status, or

sexual orientation" for "or medical condition"; in subd.(e)(1), substituted "Sections 12926 and
12926.1" for "Section 12926"; and inserted subds.(e)(3) through (e)(6).

Sections 1 and 2 of Stats.2005, c. 420 (A.B.1400), provide:
"SECTION 1. This act shall be known and may be cited as "The Civil Rights Act of 2005.'
"SEC. 2. The Legislature finds and declares as follows:
"(a) Even prior to passage of the Unruh Civil Rights Act, California law afforded broad protection

against arbitrary discrimination by business establishments.  The Unruh Civil Rights Act was
enacted to provide broader, more effective protection against arbitrary discrimination.  California's
interest in preventing that discrimination is longstanding and compelling.

"(b) In keeping with that history and the legislative history of the Unruh Civil Rights Act, California
courts have interpreted the categories enumerated in the act to be illustrative rather than restrictive.
It is the intent of the Legislature that these enumerated bases shall continue to be construed as
illustrative rather than restrictive.

"(c) The Legislature affirms that the bases of discrimination prohibited by the Unruh Civil Rights Act
include, but are not limited to, marital status and sexual orientation, as defined herein.  By
specifically enumerating these bases in the Unruh Civil Rights Act, the Legislature intends to clarify
the existing law, rather than to change the law, as well as the principle that the bases enumerated in
the act are illustrative rather than restrictive.

"(d) It is the intent of the Legislature that the amendments made to the Unruh Civil Rights Act by this
act do not affect the California Supreme Court's rulings in Marina Point, Ltd. v. Wolfson (1982) 30
Cal.3d 721 and O'Connor v. Village Green Owners Association (1983) 33 Cal.3d 790."

Research References



Cross References

Alcoholic beverages, club licenses for condominium homeowners' associations, license denied for
discriminatory practices, see Business and Professions Code § 23428.20.

Armed forces members, prohibitions and penalties against discrimination, see Military and Veterans
Code § 394.

Blind and other physically disabled persons, see Civil Code § 54 et seq.
Bond and loan insurance, occupancy of housing for which a loan is insured, discrimination

prohibited, see Health and Safety Code § 51602.
Boycotts, blacklists, etc., by business establishments, see Civil Code § 51.5.
Business of insurance, application of Unruh Civil Rights Act, see Insurance Code § 1861.03.
California Commission on Disability Access, findings and declarations relating to, see Government

Code § 8299.
California housing finance agency, equal opportunity without discrimination, see Health and Safety

Code § 50955.
Community development and housing, declaration of state antidiscrimination policy, discrimination

prohibited, see Health and Safety Code § 33050.
Community development and housing, financial discrimination prohibited, see Health and Safety

Code § 35811.
Community redevelopment, property disposition rehabilitation, nondiscrimination and

nonsegregation, see Health and Safety Code §§ 33435 and 33436.
Community redevelopment, special housing and renewal, discrimination prohibited, see Health and

Safety Code § 33724.
Damages for deprivation of rights, see Civil Code § 52.
Deeds, invalidity of racial restrictions, see Civil Code § 782.
Department of Fair Employment and Housing, construction of provisions with this section, see

Government Code § 12993.
Due process of law, see Const. Art. 1, § 15, cl. 7.
Executive department, agencies, facilitating and supporting development and operation of housing

for homeless youth, see Government Code 11139.3.
Floating home residency, private club membership not to be denied on discrimination basis, see

Civil Code § 800.25.
Franchises, discrimination, see Civil Code § 51.8.
Historical property rehabilitation, prohibited discrimination, see Health and Safety Code § 37630.
Homeless youth, provision of housing by state, see Government Code § 11139.3.
Housing discrimination, unlawful practices, see Government Code § 12955.
Housing discrimination, unlawful practices, business establishment, see Government Code §

12955.8.
Housing without discrimination as a civil right, see Government Code § 12921.
Inalienable rights, see Const. Art. 1, § 1.
Mobilehome residency, private club membership not to be denied on discrimination basis, see Civil

Code § 798.20.
Planning and zoning, prohibition against discrimination, exceptions, see Government Code § 65008.
Powers and duties of cities and counties, discrimination, community youth athletics and parks and

recreation facilities, see Government Code § 53080.
Privileges and immunities, see Const. Art. 1, § 7.
Real estate licensees, grounds for disciplinary action, induced sale or listing due to adverse impact of

persons in neighborhood with certain characteristics, see Business and Professions Code §
10177.
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Discrimination - Dress codes 42
Discrimination - Individual liability for discrimination 44
Discrimination - Intent 43
Discrimination - Occupational status 40.5
Discrimination - Reasonable discrimination 34
Discrimination - Smoking 40

45-48 Discrimination, manner
Discriminatory intent, discrimination 43
Domestic partners 54
Doorways, retail stores 64
Dress codes, discrimination 42
Dress or appearance, unconventional, bars and restaurants 59
Elements, business establishments 21
Employment discrimination, construction and application 7
Evidence, statistical 100
Facilities or services 18
Fact questions 99
Factors, business establishments 21
Factors for new classifications, discrimination 35
Fraternities and sororities 69
Funerals and burial services 83
Governmental entity, business establishments 29
Gymnasiums 70
Handicapped persons 52
Harassment 49, 50

Harassment - In general 49
Harassment - Peer sexual harassment 50

Homeowners' and condominium associations, business establishments 23
Hotels and motels 66
Inadvertent or technical violations, manner of discrimination 47
Individual liability for discrimination 44
Injunction 87
Insurance 84
Intent, discrimination 43
Judicial notice 101
Jurisdiction 89
Jury questions 99
Landlord associations, business establishments 24
Law enforcement officers 56
Legislative intent 11



Liability of individuals, discrimination 44
Liberal construction and application 3
Limitation of actions 90
Manner of discrimination 45-48

Manner of discrimination - In general 45
Manner of discrimination - Inadvertent or technical violations 47
Manner of discrimination - Speech 46
Manner of discrimination - Zoning ordinances 48

Marital status 16
Mobile home parks, real estate 76
Motels and hotels 66
New classifications, analysis of, discrimination 35
Nonarbitrary discrimination 34
Non-profit organizations, business establishments 25
Nonsuit 97.5
Occupational status, discrimination 40.5
Parking stalls, retail stores 62
Parties 92-94

Parties - In general 92
Parties - Attorney general 94
Parties - Class members 93

Peer sexual harassment 50
Physicians and dentists 82
Places of public accommodation or amusement 32
Pleadings 95, 96

Pleadings - In general 95
Pleadings - Sufficiency of pleadings 96

Police officers 56
Presumptions and burden of proof 98
Price discounts and differentials 85
Prisons 72
Private groups, business establishments 26
Privilege or advantage, business establishments 22
Public policy 12
Purpose 11
Questions of fact 99
Race tracks 67
Real estate 73-81

Real estate - In general 73
Real estate - Brokers and agents 77
Real estate - Builders and developers 79
Real estate - Condominium and homeowners' associations 75
Real estate - Conspiracy to discriminate 81
Real estate - Mobile home parks 76
Real estate - Realty boards 78
Real estate - Rentals 80
Real estate - Restrictive covenants 74

Realty boards, real estate 78
Reasonable discrimination 34
Reasonable regulations, business establishments 20
Recreation facility, business establishments 30
Religion 14



Religious affiliation, business establishments 28
Rental vehicles 86
Rentals, real estate 80
57-60 Restaurants and bars
Restrictive covenants, real estate 74
Restrooms, bars and restaurants 58
Retail stores 61-64

Retail stores - In general 61
Retail stores - Access ramps 63
Retail stores - Doorways 64
Retail stores - Parking stalls 62

Review 103
Same-sex partners 54
Schools 68
Scope 10
Services or facilities 18
Sexual harassment by peers 50
49, 50 Sexual harassment, generally
Sexual orientation, generally 17
Sexual preference, bars and restaurants 60
Shops and stores 65
Smoking, discrimination 40
Sororities and fraternities 69
Speech, manner of discrimination 46
Standing 94.5
Statistical evidence 100
Statute of limitations 90
Students 55
Sufficiency of pleadings 96
Summary judgment 97
Technical or inadvertent violations, manner of discrimination 47
Theaters 71
Unarbitrary discrimination 34
Unconventional dress or appearance, bars and restaurants 59
Unenumerated classifications, analysis of, discrimination 35
Unenumerated classifications, construction and application 5
Unequal treatment, construction and application 6
Universities 85.5
Validity 1
Vehicle rentals 86
Welfare recipients 53
Wheelchair ramps, retail stores 63
Words, manner of discrimination 46
Zoning ordinances, manner of discrimination 48

1. Validity

Federal Aviation Act, including section, aimed primarily at rate discrimination, which forbids subjecting any
person to unjust discrimination, does not preempt Unruh Civil Rights Act (this section) that protects all persons,
including airline passengers, against discrimination on grounds of sex, race, color, religion, ancestry or national
origin. Abou-Jaoude v. British Airways (App. 2 Dist. 1991) 281 Cal.Rptr. 150, 228 Cal.App.3d 1137. Civil



Rights  1703; States  18.23

Unruh Act [West's Ann.Cal.Civ.Code § 51] does not aim at suppression of speech, nor does it distinguish
between prohibited and permitted activity on basis of view point, and does not license enforcement authorities
to administer statute on basis of such constitutionally impermissible criteria. Rotary Club of Duarte v. Board of
Directors of Rotary Intern.(App. 2 Dist. 1986) 224 Cal.Rptr. 213, 178 Cal.App.3d 1035, review denied,
jurisdiction postponed 107 S.Ct. 396, 479 U.S. 929, 93 L.Ed.2d 350, affirmed 107 S.Ct. 1940, 481 U.S. 537, 95
L.Ed.2d 474. Civil Rights  1005; Constitutional Law  1600

Unruh Act [West's Ann.Cal.Civ.Code § 51] was not preempted by federal law with respect to prohibition of
Boys' Club's single sex membership policy, despite congressional approval of club's charter and federal tax
exemption to organizations which traditionally serve only one sex. Isbister v. Boys' Club of Santa Cruz,
Inc.(1985) 219 Cal.Rptr. 150, 40 Cal.3d 72, 707 P.2d 212, modified on denial of rehearing.

The Unruh Civil Rights Act as applied to a person renting units in a triplex dwelling and refusing to rent a unit
therein to plaintiffs solely because they were Negroes is not unconstitutional as denying equal protection of the
law or for vagueness. Swann v. Burkett (App. 1 Dist. 1962) 26 Cal.Rptr. 286, 209 Cal.App.2d 685. Civil Rights

 1005; Constitutional Law  3258; Statutes  47

This section and § 52 (see, now, also, § 51.5), prohibiting discriminatory practices in business establishments in
furtherance of policy against discrimination was reasonable. Burks v. Poppy Const. Co.(1962) 20 Cal.Rptr. 609,
57 Cal.2d 463, 370 P.2d 313. Civil Rights  1005

The exercise of the power to deny the right of all citizens to the full accommodations, facilities and privileges of
places of public accommodation and amusement is a restraint on a personal right and is circumscribed by the
same constitutional safeguards of equal protection of the laws and due process of law as are restraints under
penal laws. Orloff v. Los Angeles Turf Club (1951) 36 Cal.2d 734, 227 P.2d 449. Constitutional Law 
3475; Constitutional Law  4267

This section, requiring all persons to be awarded equal accommodations and privileges in theaters, etc., and §
52, making persons denying any such rights except for reasons applicable alike to every race and color liable in
damages, are valid. Jones v. Kehrlein (App. 1 Dist. 1920) 49 Cal.App. 646, 194 P. 55. Civil Rights  1005

2. Construction and application — In general

In general terms, California's Unruh Civil Rights Act provides that all persons are entitled to free and equal
accommodations, privileges, facilities and services in all business establishments, and secures equal access to
public accommodations and prohibits discrimination by business establishments. Sprewell v. Golden State
Warriors, C.A.9 (Cal.)2001, 266 F.3d 979, opinion amended on denial of rehearing 275 F.3d 1187. Civil Rights

 1044; Civil Rights  1049

California's Unruh Civil Rights Act, prohibiting discrimination in provision of accommodations and services in
all business establishments, encompasses not solely access to business establishments, but also treatment of
patrons. De Walshe v. Togo's Eateries, Inc., C.D.Cal.2008, 567 F.Supp.2d 1198. Civil Rights  1049

California Unruh Civil Rights Act bans various types of discrimination, including discrimination against the
disabled, in places of public accommodation. Arnold v. United Artists Theatre Circuit, Inc., N.D.Cal.1994, 866
F.Supp. 433. Civil Rights  1044

The Unruh Act secures equal access to public accommodations and prohibits discrimination by business
establishments; it, however, explicitly exempts standards that are applicable alike to persons of every sex, color,
race, religion, ancestry, national origin, or blindness or other physical disability .  Belton v. Comcast Cable
Holdings, LLC (App. 1 Dist. 2007) 60 Cal.Rptr.3d 631, 151 Cal.App.4th 1224. Civil Rights  1044; Civil
Rights  1049

The listing of the particular bases for discrimination in Unruh Civil Rights Act is illustrative, rather than



restrictive. Sisemore v. Master Financial, Inc.(App. 6 Dist. 2007) 60 Cal.Rptr.3d 719, 151 Cal.App.4th 1386.
Civil Rights  1033(1)

Unruh Civil Rights Act prohibits businesses from denying any person access to public accommodations based
on specified classifications. Hessians Motorcycle Club v. J.C. Flanagans (App. 4 Dist. 2001) 103 Cal.Rptr.2d
552, 86 Cal.App.4th 833, review denied. Civil Rights  1049

Unruh Civil Rights Act secures equal access to public accommodations and prohibits discrimination by
business establishments. Black v. Department of Mental Health (App. 2 Dist. 2000) 100 Cal.Rptr.2d 39, 83
Cal.App.4th 739, review denied. Civil Rights  1044; Civil Rights  1049

Neither municipality nor shopping center may exclude individuals who wear long hair or unconventional dress,
who are black, who are members of the John Birch Society, or who belong to the American Civil Liberties
Union, merely because of such characteristics or associations. In re Cox (1970) 90 Cal.Rptr. 24, 3 Cal.3d 205,
474 P.2d 992. Civil Rights  1049

Denial of equal rights or discrimination on account of color or race is essential in action under Unruh Civil
Rights Act. Crowell v. Isaacs (App. 1 Dist. 1965) 45 Cal.Rptr. 566, 235 Cal.App.2d 755. Civil Rights 
1009

Equal standing before law is concept within equitable jurisdiction and fact that such concept has been
denominated by legislator and people as constitutional proposition does not strip it of its equitable nature and
derivation. Abstract Inv. Co. v. Hutchinson (App. 2 Dist. 1962) 22 Cal.Rptr. 309, 204 Cal.App.2d 242. Equity

 59

The civil rights statutes are concerned with protection of equal rights with respect to facilities and services
offered to the public by private persons. Gardner v. Vic Tanny Compton, Inc.(App. 2 Dist. 1960) 6 Cal.Rptr.
490, 182 Cal.App.2d 506. Civil Rights  1044

Regulation excluding all nonresidents, irrespective of face, color, or creed, from use of municipal plunge bore a
reasonable and substantial relation to the health, safety, morals, and general welfare of the residents of the city
and was a reasonable classification. McClain v. City of South Pasadena (App. 1957) 155 Cal.App.2d 423, 318
P.2d 199. Municipal Corporations  721(1)

In enacting statutes respecting equal rights of citizens to admission to places of public accommodation or
amusement, legislature has enacted provisions which are specifically designed to cover discrimination by
individuals in particular places enumerated therein and has included the places, such as inns and public
conveyances, where discrimination was proscribed at common law. Coleman v. Middlestaff (Super. 1957) 147
Cal.App.2d Supp. 833, 305 P.2d 1020. Civil Rights  1044; Civil Rights  1048

3.  —  —  Liberal construction and application

California's Unruh Civil Rights Act, prohibiting discrimination in provision of accommodations and services in
all business establishments, is to be liberally construed with a view to effectuating the purposes for which it was
enacted and to promote justice. De Walshe v. Togo's Eateries, Inc., C.D.Cal.2008, 567 F.Supp.2d 1198. Civil
Rights  1049

California's Unruh Civil Rights Act must be interpreted in the broadest sense reasonably possible in order to
banish discriminatory practices from California's community life. Wilson v. Haria and Gogri Corp.,
E.D.Cal.2007, 479 F.Supp.2d 1127. Civil Rights  1004

California law requires the Unruh Civil Rights Act be construed liberally. Marsh v. San Diego County,
S.D.Cal.2006, 432 F.Supp.2d 1035. Civil Rights  1004

California law requires a liberal interpretation of the Unruh Civil Rights Act. Hubbard v. Twin Oaks Health and
Rehabilitation Center, E.D.Cal.2004, 408 F.Supp.2d 923. Civil Rights  1049



California's Unruh Civil Rights Act is to be liberally construed. Beliveau v. Caras, C.D.Cal.1995, 873 F.Supp.
1393. Civil Rights  1004

Under California law, general policy exists that Unruh Civil Rights Act will be construed liberally. Aikins v. St.
Helena Hosp., N.D.Cal.1994, 843 F.Supp. 1329. Civil Rights  1004

The Unruh Civil Rights Act must be construed liberally to carry out its purpose of compelling recognition of the
equality of all persons receiving services offered by business establishments. Martinez v. Regents of University
of California (App. 3 Dist. 2008) 83 Cal.Rptr.3d 518, 166 Cal.App.4th 1121, modified on denial of rehearing,
review filed. Civil Rights  1049

The Unruh Civil Rights Act is to be given a liberal construction with a view to effectuating its purposes.
Sisemore v. Master Financial, Inc.(App. 6 Dist. 2007) 60 Cal.Rptr.3d 719, 151 Cal.App.4th 1386. Civil Rights

 1004

The Unruh Civil Rights Act must be construed liberally in order to carry out its purpose. Angelucci v. Century
Supper Club (2007) 59 Cal.Rptr.3d 142, 41 Cal.4th 160, 158 P.3d 718, modification denied. Civil Rights 
1004

The Unruh Civil Rights Act must be liberally construed to accomplish its purpose of prohibiting arbitrary
discrimination by businesses on the basis of specified classifications. Payne v. Anaheim Memorial Medical
Center, Inc.(App. 4 Dist. 2005) 30 Cal.Rptr.3d 230, 130 Cal.App.4th 729, rehearing denied, review denied.
Civil Rights  1049

The Unruh Act prohibits arbitrary discrimination by businesses on the basis of specified classifications such as
age, and the Act must be liberally construed to accomplish this purpose. Lazar v. Hertz Corp.(App. 1 Dist.
1999) 82 Cal.Rptr.2d 368, 69 Cal.App.4th 1494, review denied. Civil Rights  1014

Unruh Civil Rights Act is to be given a liberal, not a strict, construction with a view to effect its object and to
promote justice. Winchell v. English (App. 1 Dist. 1976) 133 Cal.Rptr. 20, 62 Cal.App.3d 125. Civil Rights

 1004

The Unruh Civil Rights Act is to be liberally construed. Crowell v. Isaacs (App. 1 Dist. 1965) 45 Cal.Rptr. 566,
235 Cal.App.2d 755. Civil Rights  1004

This section is to be given a liberal construction. Lambert v. Mandel's of Cal.(Super. 1957) 156 Cal.App.2d
Supp. 855, 319 P.2d 469.

4.  —  —  Arbitrary discrimination, construction and application

Unruh Civil Rights Act (this section) does not prohibit all arbitrary discrimination by business enterprise, even
that which is based on factors other than personal, noneconomic characteristics, such as race, color and sex,
specifically identified in Act. Harris v. Capital Growth Investors XIV (1991) 278 Cal.Rptr. 614, 52 Cal.3d
1142, 805 P.2d 873. Civil Rights  1049

5.  —  —  Unenumerated classifications, construction and application

In addition to the particular forms of discrimination specifically outlawed by the Unruh Act (sex, race, color,
etc.), the Act prohibits discrimination based on several classifications which are not specifically enumerated in
the statute; these include unconventional dress or physical appearance, families with children, homosexuality,
and age under eighteen. Scripps Clinic v. Superior Court (App. 4 Dist. 2003) 134 Cal.Rptr.2d 101, 108
Cal.App.4th 917, rehearing denied, review denied. Civil Rights  1013; Civil Rights  1012; Civil Rights

 1014; Civil Rights  1015

Judicially-recognized classifications protected by Unruh Civil Rights Act include unconventional dress or
physical appearance, families with children, homosexuality, and persons under 18. Hessians Motorcycle Club v.
J.C. Flanagans (App. 4 Dist. 2001) 103 Cal.Rptr.2d 552, 86 Cal.App.4th 833, review denied. Civil Rights 



1013; Civil Rights  1012; Civil Rights  1014; Civil Rights  1015

6.  —  —  Unequal treatment, construction and application

The Unruh Civil Rights Act applies not merely in situations where businesses exclude individuals altogether,
but where treatment is unequal. Pizarro v. Lamb's Players Theatre (App. 4 Dist. 2006) 37 Cal.Rptr.3d 859, 135
Cal.App.4th 1171, review denied. Civil Rights  1049

7.  —  —  Employment discrimination, construction and application

Physician who worked at hospital under professional services agreement, and was member of hospital's medical
staff, had relationship with hospital that was materially indistinguishable from that of employee, and thus could
not bring race and sexual orientation discrimination action against hospital under California's Unruh Civil
Rights Act, guaranteeing right to equal accommodations, advantages, facilities, or services in business
establishments; hospital retained control over all material aspects of physician's activities at hospital. Johnson v.
Riverside Healthcare System, LP, C.A.9 (Cal.)2008, 534 F.3d 1116. Civil Rights  1110

Employment discrimination claims are excluded from California's Unruh Civil Rights Act, guaranteeing right to
equal accommodations, advantages, facilities, or services in business establishments. Johnson v. Riverside
Healthcare System, LP, C.A.9 (Cal.)2008, 534 F.3d 1116. Civil Rights  1103

California's Unruh Civil Rights Act did not apply to any racial discrimination that occurred when professional
basketball association and team disciplined player for physically attacking his head coach, inasmuch as player's
punishments stemmed from his employment relationship with team and association. Sprewell v. Golden State
Warriors, C.A.9 (Cal.)2001, 266 F.3d 979, opinion amended on denial of rehearing 275 F.3d 1187. Civil Rights

 1120

Under California law, physician who was allegedly discriminated against by medical group for whom she
worked could not maintain Unruh Act action; physician was not subject to Act, since she was more like
employee than "client, patron or customer" of medical group. Strother v. Southern California Permanente
Medical Group, C.A.9 (Cal.)1996, 79 F.3d 859, amended on denial of rehearing. Civil Rights  1045; Civil
Rights  1110

Terminated employee of construction contractor at electric utility's nuclear power plant failed to state claim
against utility for violation of California Unruh Civil Rights Act, in employee's action arising from utility's
decision to summarily bar employee from plant after utility's undercover investigation linked employee to
conversations at plant regarding off-site drug transaction; employee made no claim that utility discriminated on
basis of race, religion, ancestry, or national origin. Mathis v. Pacific Gas and Elec. Co., C.A.9 (Cal.)1996, 75
F.3d 498. Civil Rights  1122

Owner of disadvantaged business enterprise could not bring action under this section to recover for alleged
employment discrimination in connection with awarding of subcontracts for freeway project; this section does
not apply to the employment relationship regardless of whether relationship between parties is characterized as
employer-employee or contractor-subcontractor, but rather, this section only applies to business establishments
in the context of the supply of services or facilities to clients, patrons, or customers. Gauvin v. Trombatore,
N.D.Cal.1988, 682 F.Supp. 1067.

The Unruh Civil Rights Act does not encompass discrimination in employment. Van Hoomissen v. Xerox
Corp., N.D.Cal.1973, 368 F.Supp. 829. Civil Rights  1103

Although the breadth of the Unruh Civil Rights Act is wide, its mission explicit, and it is to be liberally
construed, the Act has no application to employment discrimination, as its scope is limited to discrimination
made by a "business establishment" in the course of furnishing goods, services or facilities to its clients, patrons
or customers. Stamps v. Superior Court (App. 2 Dist. 2006) 39 Cal.Rptr.3d 706, 136 Cal.App.4th 1441. Civil
Rights  1103; Civil Rights  1049



In an age discrimination class action by television writers against studios, networks, and talent agencies, the
exclusion of "discrimination in employment" from Unruh Act coverage did not extend to claims of age
discrimination in the services provided by talent agencies to their clients, as claims were not for discrimination
in "the employer-employee relationship; the agencies were business establishments that provided a service to
their clients, and the Unruh Act on its face forbids them from discriminating in the provision of that service.
Alch v. Superior Court (App. 2 Dist. 2004) 19 Cal.Rptr.3d 29, 122 Cal.App.4th 339, review denied. Civil
Rights  1049; Civil Rights  1262

Unruh Civil Rights Act [West's Ann.Cal.Civ.C. § 51 et seq.] has no application to employment discrimination.
Rojo v. Kliger (1990) 276 Cal.Rptr. 130, 52 Cal.3d 65, 801 P.2d 373. Civil Rights  1103

Under prohibition of the section against discrimination based on employment, police officer may not be the
object of a discriminatory ejection from a public meeting, even if acting in an official capacity. Long v.
Valentino (App. 4 Dist. 1989) 265 Cal.Rptr. 96, 216 Cal.App.3d 1287, rehearing denied and modified, review
denied, certiorari denied 111 S.Ct. 152, 498 U.S. 855, 112 L.Ed.2d 118. Civil Rights  1125

Section 52 and this section referring to right to equal accommodations, advantages, facilities, or services in
business establishments encompassed discrimination only in course of furnishing goods, services or facilities to
clients, patrons or customers and do not encompass discrimination in employment. Alcorn v. Anbro
Engineering, Inc.(1970) 86 Cal.Rptr. 88, 2 Cal.3d 493, 468 P.2d 216. Civil Rights  1044; Civil Rights 
1103

8. Construction with other laws

No showing of intentional discrimination is required to support claim for violation of California's Unruh Act, if
violation is premised on ADA violation. Lentini v. California Center for the Arts, Escondido, C.A.9 (Cal.)2004,
370 F.3d 837. Civil Rights  1033(1)

California's Unruh Civil Rights Act has no application to employment discrimination. Sprewell v. Golden State
Warriors, C.A.9 (Cal.)2001, 266 F.3d 979, opinion amended on denial of rehearing 275 F.3d 1187. Civil Rights

 1103

Same-sex domestic partners who sued former operators of adoption website, stemming from rejection of their
application to have their profile posted on the website, lacked standing to maintain unfair competition claim
under California law, since damages provided under California anti-discrimination statute did not constitute
requisite "loss of money or property." Butler v. Adoption Media, LLC, N.D.Cal.2007, 486 F.Supp.2d 1022.
Antitrust And Trade Regulation  138

Residents living in zoned areas, who primarily sought declaratory and injunctive relief, not damages, were not
required to file a written claim pursuant to the California Claims Act prior to commencing action challenging
county ordinances imposing age restrictions on persons occupying dwelling units in the zoned areas under
California's Unruh and Fair Employment and Housing Acts (FEHA). Gibson v. County of Riverside,
C.D.Cal.2002, 181 F.Supp.2d 1057. Counties  212

Disabled restaurant patron's alleged conduct of delaying service of his Unruh Civil Rights Act complaint
against property owner, until another disabled patron settled his similar suit against the property owner while
represented by the same attorney, was not communicative conduct that was protected by litigation privilege,
with respect to action for abuse of process. Booker v. Rountree (App. 4 Dist. 2007) 66 Cal.Rptr.3d 733, 155
Cal.App.4th 1366. Process  169

Property owner established probability of success on the merits of his abuse of process cross-complaint against
disabled restaurant patron, who allegedly delayed serving Unruh Civil Rights Act suit against property owner
until another patron settled his similar suit while represented by same attorney, and thus property owner could
overcome patron's motion to strike under anti-SLAPP (strategic lawsuit against public participation) statute;
property owner's declaration he would not have settled suit but instead would have moved to consolidate the
two suits, together with timing of settlement of one suit and service of second, was sufficient, if believed, to



establish abuse of process. Booker v. Rountree (App. 4 Dist. 2007) 66 Cal.Rptr.3d 733, 155 Cal.App.4th 1366.
Pleading  358

Property owner's abuse of process cross-complaint to wheelchair-bound restaurant patron's Unruh Civil Rights
Act complaint, alleging patron delayed service of complaint until another disabled patron settled similar suit
while represented by same attorney, arose from litigation and thus was subject to anti-SLAPP (strategic lawsuit
against public participation) statute. Booker v. Rountree (App. 4 Dist. 2007) 66 Cal.Rptr.3d 733, 155
Cal.App.4th 1366. Pleading  358

Disabled Persons Act differs from the Unruh Civil Rights Act in at least two respects: (1) there is no intent
element under the Disabled Persons Act, but intentional discrimination is a required element for recovery of
damages under the Unruh Civil Rights Act; and (2) each Act provides for a distinct measure of statutory
penalties. Coronado v. Cobblestone Village Community Rentals (App. 5 Dist. 2008) 77 Cal.Rptr.3d 883, 163
Cal.App.4th 831, rehearing denied, review denied. Civil Rights  1807

Lack of curb ramp at end of sidewalk leading from apartment of tenant who used a wheelchair to the parking
area did not violate structural access standards provided in section of Health and Safety Code applicable to
public buildings or facilities constructed with private funds, or provided in the Americans With Disabilities Act,
and thus tenant did not have a cause of action against owner and property manager of apartment complex for
violation of the Unruh Civil Rights Act and the Disabled Persons Act. Coronado v. Cobblestone Village
Community Rentals (App. 5 Dist. 2008) 77 Cal.Rptr.3d 883, 163 Cal.App.4th 831, rehearing denied, review
denied. Civil Rights  1021

Application of Unruh Civil Rights Act to require community organization to grant political and spiritual interest
group's applications to participate in community parade and fairs promoting Chinese culture and history would
violate organization's First Amendment right to free expression, and thus organization was entitled to grant of
motion to strike interest group's complaint under anti-SLAPP (strategic lawsuit against public participation)
statute; parade and fair were expressive events, interest group's participation would be designed to express a
particular political message, and there was no customary practice by which organization could disclaim
responsibility for the views expressed by its participants. U.S. Western Falun Dafa Ass'n v. Chinese Chamber of
Commerce (App. 1 Dist. 2008) 77 Cal.Rptr.3d 710, 163 Cal.App.4th 590, review denied. Constitutional Law

 1771

Home day care operator's allegations that lender denied purchase money loan for house to be used as day care
center stated claim under Unfair Competition Law since the alleged conduct violated Unruh Civil Rights Act
and Fair Employment and Housing Act (FEHA). Sisemore v. Master Financial, Inc.(App. 6 Dist. 2007) 60
Cal.Rptr.3d 719, 151 Cal.App.4th 1386. Antitrust And Trade Regulation  209; Civil Rights  1079

Statutes prohibiting discriminatory violence and intimidation and denial of civil rights by means of threats and
intimidation are not part of the Unruh Civil Rights Act; these statutes were enacted as the Ralph Civil Rights
Act and the Tom Bane Civil Rights Act, and there are significant differences between them and the Unruh Civil
Rights Act. Stamps v. Superior Court (App. 2 Dist. 2006) 39 Cal.Rptr.3d 706, 136 Cal.App.4th 1441. Civil
Rights  1035; Civil Rights  1036

The Unruh Civil Rights Act's protection against age discrimination by businesses did not apply to action against
the producer and host of a radio talk show alleging age discrimination in violation of the Unruh Civil Rights
Act for purported refusal to allow plaintiff to participate in the call-in show because of his age; defendants had a
First Amendment right to control the content of their program, subject to strict scrutiny, and defendants' choice
of which callers to allow on the air was part of the content of speech. Ingels v. Westwood One Broadcasting
Services, Inc.(App. 2 Dist. 2005) 28 Cal.Rptr.3d 933, 129 Cal.App.4th 1050, review denied. Civil Rights 
1049; Constitutional Law  2132

Statute exempting class actions and private attorney general suits from treatment under the anti-SLAPP
(strategic lawsuit against public participation) statute did not preclude application of anti-SLAPP statute to
action against the producer and host of a radio talk show alleging age discrimination in violation of the Unruh



Civil Rights Act for its purported refusal to allow plaintiff to participate in the call-in show because of his age.
Ingels v. Westwood One Broadcasting Services, Inc.(App. 2 Dist. 2005) 28 Cal.Rptr.3d 933, 129 Cal.App.4th
1050, review denied. Pleading  358

Statute that regulates vehicle rental agreements bars Unruh Act claim of age discrimination on basis of refusal
to rent vehicles to persons under age 25; vehicle rental statute is unambiguous and does not contain
reasonableness requirement, and, because legislative regulation of vehicle rental agreements is more specific
than general antidiscrimination provisions of Unruh Act, former controls over latter in event of conflict. Lazar
v. Hertz Corp.(App. 1 Dist. 1999) 82 Cal.Rptr.2d 368, 69 Cal.App.4th 1494, review denied. Civil Rights 
1048; Statutes  223.4

Because Unruh Act did not preclude rental car lessors from refusing to rent vehicles to persons under age 25,
lessee could not recover from lessors under unfair competition law (UCL) on basis of such discrimination.
Lazar v. Hertz Corp.(App. 1 Dist. 1999) 82 Cal.Rptr.2d 368, 69 Cal.App.4th 1494, review denied. Antitrust
And Trade Regulation  194; Civil Rights  1048

Former statute providing that patron restrooms constructed in food establishments after Jan. 1, 1985 shall be so
situated that patrons do not pass through food preparation areas did not justify restaurant's actions in forcing
disabled patron to undertake an arduous and painful journey to another structure some distance away to relieve
himself when employee restroom, constructed before 1985, was accessible, though using it involved passing
through food preparation area. Hankins v. El Torito Restaurants, Inc.(App. 1 Dist. 1998) 74 Cal.Rptr.2d 684, 63
Cal.App.4th 510, review denied. Civil Rights  1021

In enactment of Civ.C. § 798.76 and Health & S.C. § 18300 legislature did not repeal by implication the Unruh
Civil Rights Act (Civ.C. § 51) insofar as mobile home park operator's age restriction was concerned. Adamson
Companies v. Zipp (Super. 1984) 210 Cal.Rptr. 165, 163 Cal.App.3d Supp. 1. Statutes  158

This section and §§ 52 to 54 (former §§ 53 and 54 now repealed) granting all citizens right to equal privileges
and facilities in all places of public accommodation or amusement are statutory and as such subject to such
constitutional change as legislature may choose. Flores v. Los Angeles Turf Club, Inc.(1961) 13 Cal.Rptr. 201,
55 Cal.2d 736, 361 P.2d 921. Civil Rights  1003; Civil Rights  1044

This section and § 52 prescribing liability of person who denies such accommodations and privileges, except
for reasons applicable alike to every race or color, must be read and construed together. McClain v. City of
South Pasadena (App. 1957) 155 Cal.App.2d 423, 318 P.2d 199.

Under this section and § 52, any unreasonable discrimination is forbidden, but if ground of exclusion is
reasonable, it is valid. McClain v. City of South Pasadena (App. 1957) 155 Cal.App.2d 423, 318 P.2d 199.

Pro se claimant stated a claim under the ADA, the Rehabilitation Act, and California's Unruh Act against public
transit authority for failure to provide restricted paratransit eligibility, where he alleged that on some occasions,
due to his disabilities, he could not walk more than one block, could not walk mile between one of his treating
physicians' offices and nearest fixed-route bus stop, and forwent trips that he used to make when he was
deemed eligible for paratransit services. Storman v. Sacramento Regional Transit Dist., C.A.9 (Cal.)2003, 70
Fed.Appx. 438, 2003 WL 21518745, Unreported. Civil Rights  1021

Under California law, shoe manufacturer did not violate Muslim's civil rights under Unruh Act by creating and
using logo, even if certain Muslims were offended by seeing logo. Harara v. Nike, Inc., C.A.9 (Cal.)2002, 34
Fed.Appx. 539, 2002 WL 570407, Unreported. Civil Rights  1041

9. Construction with federal law

California's Unruh Civil Rights Act and Disabled Persons Act (DPA) did not incorporate Americans with
Disabilities Act's (ADA) provisions prohibiting public and private employers from discriminating against
qualified individuals with disabilities in employment practices, and thereby make Unruh Act and DPA state law
vehicles for enforcing ADA's employment protections; in amending Unruh Act and DPA, California legislature



intended to incorporate only those provisions of the ADA germane to the statutes' original subject matter. Bass
v. County of Butte, C.A.9 (Cal.)2006, 458 F.3d 978, for additional opinion, see 197 Fed.Appx. 655, 2006 WL
2348467. Civil Rights  1216

While California's Unruh Civil Rights Act incorporates ADA by reference, it provides for minimum damages of
$4,000 per violation whereas damages are not recoverable under Title III of the ADA and only remedy
available thereunder is injunctive relief. Wilson v. Haria and Gogri Corp., E.D.Cal.2007, 479 F.Supp.2d 1127.
Civil Rights  1451; Civil Rights  1460; Civil Rights  1764

Determination of whether application of California's Unruh Act and Disabled Persons Act to retailer's national
website violated the Commerce Clause would be premature, on motion to dismiss class action alleging that
website was inaccessible to blind customers; retailer could choose to design a separate site for California rather
than changing national website, and it was technically feasible to tailor website's content based on location of
users. National Federation of the Blind v. Target Corp., N.D.Cal.2006, 452 F.Supp.2d 946. Federal Civil
Procedure  1828

California legislature, unlike Congress, provided that an individual could recover damages for a public
accommodation violation of the Unruh Civil Rights Act and, therefore, disabled patron could recover under the
Unruh Act, based on claim that architectural barriers at retail store violated the Americans with Disabilities Act
(ADA), even absent relief under the ADA. Wilson v. Pier 1 Imports (US), Inc., E.D.Cal.2006, 439 F.Supp.2d
1054. Civil Rights  1021; Civil Rights  1766

Eleventh Amendment did not bar claims that school district and officials violated rights of gay high school
student, under state Constitution, Education Code and Civil Rights Act, to extent that relief sought was
prospective, rather than retrospective; claims seeking injunction prohibiting defendants from "discriminating
and harassing plaintiffs on the basis of actual or perceived sexual orientation," "selectively enforcing
disciplinary rules," engaging in "viewpoint based censorship," and "disclosing sexual orientation or other
private information" sought prospective relief, and complaint alleged reasonable fear of future violations. C.N.
v. Wolf, C.D.Cal.2005, 410 F.Supp.2d 894. Federal Courts  272

Under the provision of California's Unruh Civil Rights Act stating that an ADA violation is also Unruh Act
violation, individuals need only prove an ADA violation to obtain relief under the Unruh Act; they are not
required to first obtain relief under the ADA. Hubbard v. Twin Oaks Health and Rehabilitation Center,
E.D.Cal.2004, 408 F.Supp.2d 923. Civil Rights  1723

Nursing facility visitor's failure to obtain injunctive relief under ADA's Title III, which prohibits discrimination
in public accommodations, did not preclude her from recovering under provision of California's Unruh Civil
Rights Act stating that ADA violation is also Unruh Act violation. Hubbard v. Twin Oaks Health and
Rehabilitation Center, E.D.Cal.2004, 408 F.Supp.2d 923. Civil Rights  1725

District Court's prior dismissal of nursing facility visitor's ADA claim did not preclude her from showing
violation of ADA, in support of her claim under provision of California's Unruh Civil Rights Act stating that
ADA violation is also Unruh Act violation, inasmuch as Court, in finding that visitor was not entitled to
injunctive or declaratory relief because her mother was no longer resident of facility, did not address merits of
ADA claim. Hubbard v. Twin Oaks Health and Rehabilitation Center, E.D.Cal.2004, 408 F.Supp.2d 923.
Judgment  654

Pre-filing order was warranted declaring ADA plaintiff a vexatious litigant and requiring him to obtain district
court's leave before filing further ADA claims; plaintiff had filed hundreds of nearly identical Title III claims
against restaurants and other entities as part of apparent scheme of systematic extortion, examination of
complaints in aggregate revealed clear intent to harass given repetition of same fact patterns and injuries,
plaintiff revealed financial motive by raising state-law claims in addition to ADA claims, plaintiff was
represented by counsel, and other sanctions would not adequately protect court and parties due to difficulty of
determining vexatious nature of complaints when not viewed in aggregate. Molski v. Mandarin Touch
Restaurant, C.D.Cal.2004, 347 F.Supp.2d 860, affirmed in part, dismissed in part 500 F.3d 1047, rehearing and



rehearing en banc denied 521 F.3d 1215, petition for certiorari filed 2008 WL 2715942. Injunction  26(5)

Private right of action did not need to be inferred under California Education Code sections, forbidding sex
discrimination in educational institution's program or activity, where student had private right of action under
Title IX, forbidding sex discrimination in education program receiving federal financial assistance, § 1983, and
Unruh Civil Rights Act. Nicole M. By and Through Jacqueline M. v. Martinez Unified School Dist.,
N.D.Cal.1997, 964 F.Supp. 1369. Civil Rights  1704; Civil Rights  1721

Violation of Americans with Disabilities Act is violation of California's Unruh Civil Rights Act, and actual
damages suffered are thus compensable. Boemio v. Love's Restaurant, S.D.Cal.1997, 954 F.Supp. 204. Civil
Rights  1017; Civil Rights  1764

Assuming that strict scrutiny was applicable to burdens on physicians' free exercise right under state
constitution, application of the Unruh Civil Rights Act prohibition against sexual orientation discrimination to
prohibit physicians from denying fertility treatments to lesbian patients satisfied strict scrutiny, even if such
prohibition substantially burdened physicians' religious beliefs, since the Act furthered California's compelling
interest in ensuring full and equal access to medical treatment irrespective of sexual orientation, and there was
no less restrictive means for the state to achieve that goal. North Coast Women's Care Medical Group, Inc. v.
San Diego County Superior Court (2008) 81 Cal.Rptr.3d 708, 44 Cal.4th 1145, 189 P.3d 959, time for grant or
denial of rehearing extended. Constitutional Law  1397

Plaintiff patient's alleged efforts to silence defendant physicians at trial, by moving in the trial court for
summary adjudication of physicians' affirmative defense to liability for sexual orientation discrimination under
Unruh Civil Rights Act based on physicians' rights to free speech and free exercise of religion, did not violate
physicians' First Amendment right to free speech, since patient was a private citizen rather than a government
entity, and motion merely sought to preclude presentation at trial of a defense lacking any constitutional basis.
North Coast Women's Care Medical Group, Inc. v. San Diego County Superior Court (2008) 81 Cal.Rptr.3d
708, 44 Cal.4th 1145, 189 P.3d 959, time for grant or denial of rehearing extended. Judgment  181(6)

Physicians' First Amendment rights to free speech and free exercise of religion were not violated by Unruh
Civil Rights Act sexual orientation antidiscrimination obligations precluding them from telling fertility
treatment patients that they would not comply with the Act by providing "full and equal accommodations,
advantages, facilities, privileges, or services," since physicians remained free to voice their objections, religious
or otherwise, to the Act's prohibition against sexual orientation discrimination. North Coast Women's Care
Medical Group, Inc. v. San Diego County Superior Court (2008) 81 Cal.Rptr.3d 708, 44 Cal.4th 1145, 189 P.3d
959, time for grant or denial of rehearing extended. Constitutional Law  1614

Physicians' First Amendment right to free exercise of religion did not exempt them from conforming their
conduct to the Unruh Civil Rights Act requirement to provide "full and equal accommodations, advantages,
facilities, privileges, or services" to all persons notwithstanding their sexual orientation by providing fertility
treatment to lesbian patients, even if compliance posed an incidental conflict with physicians' religious beliefs,
since the Act was a valid and neutral law of general applicability. North Coast Women's Care Medical Group,
Inc. v. San Diego County Superior Court (2008) 81 Cal.Rptr.3d 708, 44 Cal.4th 1145, 189 P.3d 959, time for
grant or denial of rehearing extended. Constitutional Law  1397

District court had discretion to dismiss hotel patron's state claims against hotel owners, state, and others for
violation of California's Unruh Civil Rights Act, and intentional and negligent infliction of emotional distress,
where court correctly dismissed all of patron's federal claims. Addams-More v. Chung San Holdings USA Ltd.,
C.A.9 (Cal.)2004, 94 Fed.Appx. 443, 2004 WL 435444, Unreported. Federal Courts  18

10. Scope

The Unruh Act does not permit courts to engage in complex economic regulation under the guise of judicial
decisionmaking. Lazar v. Hertz Corp.(App. 1 Dist. 1999) 82 Cal.Rptr.2d 368, 69 Cal.App.4th 1494, review
denied. Civil Rights  1033(1)



Protection against discrimination afforded by the Unruh Civil Rights Act (this section) applies to "all persons,"
and is not reserved for restricted categories of prohibited discrimination. Marina Point, Ltd. v. Wolfson (1982)
180 Cal.Rptr. 496, 30 Cal.3d 721, 640 P.2d 115, certiorari denied 103 S.Ct. 129, 459 U.S. 858, 74 L.Ed.2d 111.
Civil Rights  1008

11. Purpose

The purpose of California's Unruh Civil Rights Act is to compel a recognition of the equality of citizens in the
right to the peculiar service offered by the entities covered by the acts. Wilson v. Pier 1 Imports (US), Inc.,
E.D.Cal.2006, 439 F.Supp.2d 1054. Civil Rights  1049

The purpose of the Unruh Civil Rights Act is to prohibit arbitrary discrimination by businesses on the basis of
specified classifications. Marsh v. San Diego County, S.D.Cal.2006, 432 F.Supp.2d 1035. Civil Rights 
1049

The purpose of California's Unruh Civil Rights Act is to compel a recognition of the equality of citizens in the
right to the peculiar service offered by the entities covered by the Act. Hubbard v. Twin Oaks Health and
Rehabilitation Center, E.D.Cal.2004, 408 F.Supp.2d 923. Civil Rights  1049

The purpose of the Unruh Civil Rights Act is to compel a recognition of the equality of citizens in the right to
the particular service offered by an organization or entity covered by the Act. Sisemore v. Master Financial,
Inc.(App. 6 Dist. 2007) 60 Cal.Rptr.3d 719, 151 Cal.App.4th 1386. Civil Rights  1004

Unruh Civil Rights Act expresses a state and national policy against discrimination on arbitrary grounds; its
provisions are intended as an active measure that will create and preserve a nondiscriminatory environment in
business establishments by banishing or eradicating arbitrary, invidious discrimination by such establishments.
Sisemore v. Master Financial, Inc.(App. 6 Dist. 2007) 60 Cal.Rptr.3d 719, 151 Cal.App.4th 1386. Civil Rights

 1033(1); Civil Rights  1049

The objective of the Unruh Civil Rights Act is to prohibit businesses from engaging in unreasonable, arbitrary
or invidious discrimination. Pizarro v. Lamb's Players Theatre (App. 4 Dist. 2006) 37 Cal.Rptr.3d 859, 135
Cal.App.4th 1171, review denied. Civil Rights  1049

Legislative object in enacting Unruh Civil Rights Act (this section) was to prohibit "intentional" discrimination
in access to public accommodations. Harris v. Capital Growth Investors XIV (1991) 278 Cal.Rptr. 614, 52
Cal.3d 1142, 805 P.2d 873. Civil Rights  1044

This section was enacted to protect personal right of all persons in the state to equality of access to goods and
services furnished by business enterprises in the state, and the Act was thus intended to prohibit business from
engaging in arbitrary discrimination. Adamson Companies v. Zipp (Super. 1984) 210 Cal.Rptr. 165, 163
Cal.App.3d Supp. 1. Civil Rights  1049

Purpose of the Unruh Civil Rights Act is to prevent discrimination in business establishments on account of
race or color. Don Wilson Builders v. Superior Court for Los Angeles County (App. 2 Dist. 1963) 33 Cal.Rptr.
621, 220 Cal.App.2d 77. Civil Rights  1049

California's Unruh Civil Rights Act was designed to prohibit intentional discrimination by business proprietors
in provision of public accommodations and has no application to employment discrimination. Tannlund-McCoy
v. Golden Gate Bridge, Highway and Transp. Dist., N.D.Cal.2003, 2003 WL 21838378, Unreported. Civil
Rights  1049; Civil Rights  1103

12. Public policy

Statutes such as the Unruh Civil Rights Act are declaratory of California's public policy against racial
discrimination, whether private or public action is involved. Winchell v. English (App. 1 Dist. 1976) 133
Cal.Rptr. 20, 62 Cal.App.3d 125. Civil Rights  1009



Discrimination on basis of race or color is contrary to public policy of United States and of California. Burks v.
Poppy Const. Co.(1962) 20 Cal.Rptr. 609, 57 Cal.2d 463, 370 P.2d 313. Civil Rights  1009

Racial discrimination arising from private action is contrary to public policy, and may be suppressed without
specific statutory authority; accordingly, the absence of reference to labor unions in anti-discrimination statutes
such as §§ 51, 52 would not prevent granting of relief from discrimination arising from closed shop agreement.
James v. Marinship Corp.(1944) 25 Cal.2d 721, 155 P.2d 329.

Provisions restricting the use of property to persons of the Caucasian race were not invalid as against "public
policy" of the state and nation. Burkhardt v. Lofton (App. 2 Dist. 1944) 63 Cal.App.2d 230, 146 P.2d 720.
Covenants  1

13. Choice of law

California had stronger governmental interest than Arizona in action brought under California
anti-discrimination statute by same-sex domestic partners against Arizona operators of adoption website,
stemming from rejection of their application to have their profile posted on the website, and thus California law
was applicable to action; if businesses with headquarters in other states could have maintained regular practice
of discriminating against California residents, that practice would have substantially impaired protection
afforded by statute. Butler v. Adoption Media, LLC, N.D.Cal.2007, 486 F.Supp.2d 1022. Civil Rights 
1702

The Unruh Civil Rights Act, which by its express language applies only within California, cannot be extended
into the Hawaiian jurisdiction. Archibald v. Cinerama Hotels (App. 3 Dist. 1977) 140 Cal.Rptr. 599, 73
Cal.App.3d 152. Civil Rights  1702

14. Religion

Applying Unruh Civil Rights Act to cult awareness group in order to prohibit discrimination would violate
establishment of religion clauses of State and Federal Constitutions. Hart v. Cult Awareness Network (App. 2
Dist. 1993) 16 Cal.Rptr.2d 705, 13 Cal.App.4th 777, review denied. Constitutional Law  1328

Online publisher's decision to deny author permission to reprint images and text from publisher's online
encyclopedia in author's self-published textbook on creationism did not constitute discrimination on the basis of
religion, as would California's Unruh Civil Rights Act; the decision demonstrated a legitimate business interest
in protecting publisher's reputation as a neutral, objective educational resource, and there was no showing that
publisher was aware of author's religion when it denied his request. Shymatta v. Microsoft Corp., C.A.9
(Cal.)2005, 150 Fed.Appx. 637, 2005 WL 2358375, Unreported, certiorari denied 126 S.Ct. 1438, 546 U.S.
1225, 164 L.Ed.2d 152, rehearing denied 126 S.Ct. 1835, 547 U.S. 1095, 164 L.Ed.2d 565. Civil Rights 
1049

15. Disability

Under California law, 2000 amendments to Unruh Civil Rights Act, although making other changes to
definition of term "disability," merely clarified that definition of disability has never required that plaintiff be
regarded as presently limited by disability. Goldman v. Standard Ins. Co., C.A.9 (Cal.)2003, 341 F.3d 1023.
Civil Rights  1019(5)

16. Marital status

Genuine issues of material fact, regarding whether policy of not allowing unmarried couples to post profiles on
adoption website amounted to marital status discrimination, precluded summary judgment on claim brought
under California law by same-sex domestic partners against former operators of website, stemming from
rejection of application to have their profile posted on the website. Butler v. Adoption Media, LLC,
N.D.Cal.2007, 486 F.Supp.2d 1022. Federal Civil Procedure  2491.5

Unruh Civil Rights Act does not prohibit discrimination based on one's marital or partner status. Cloutier v.



Prudential Ins. Co. of America, N.D.Cal.1997, 964 F.Supp. 299. Civil Rights  1013

Insurer's policy of issuing joint umbrella policy only to married persons did not constitute "arbitrary"
discrimination, in violation of Unruh Act; insurer could reasonably conclude that, given legal unity of interest
between husband and wife, there was no significant risk in covering both insured and his or her spouse with
joint policy for single premium, and that relationship of unmarried couple lacked assurance of permanence
necessary to assess with confidence risk insured against in joint policy. Beaty v. Truck Ins. Exchange (App. 3
Dist. 1992) 8 Cal.Rptr.2d 593, 6 Cal.App.4th 1455, review denied. Civil Rights  1042

Unruh Act, which secures equal access to public accommodations and prohibits discrimination by business
establishments, does not prohibit discrimination on basis of marital status. Beaty v. Truck Ins. Exchange (App.
3 Dist. 1992) 8 Cal.Rptr.2d 593, 6 Cal.App.4th 1455, review denied. Civil Rights  1044; Civil Rights 
1049

17. Sexual orientation, generally

Claim of lesbian couple, registered as domestic partners under the Domestic Partner Act, that country club's
refusal to extend to them certain benefits it extended to married members of the club, such as golfing privileges,
constituted marital status discrimination, was cognizable under the Unruh Civil Rights Act. Koebke v. Bernardo
Heights Country Club (2005) 31 Cal.Rptr.3d 565, 36 Cal.4th 824, 115 P.3d 1212. Civil Rights  1013; Civil
Rights  1050

Law of the case doctrine did not preclude trial court, on remand of action challenging exclusion of scoutmaster
applicant from youth organization on basis of his homosexuality, from considering whether organization was a
business establishment whose membership decisions were subject to Unruh Civil Rights Act; although Court of
Appeal had concluded that allegations in amended complaint were sufficient to state cause of action under that
act, a number of allegations in complaint were not borne out by evidence introduced at trial, and additional
evidence not referred to in complaint was also introduced. Curran v. Mount Diablo Council of the Boy Scouts
(1998) 72 Cal.Rptr.2d 410, 17 Cal.4th 670, 952 P.2d 218. Appeal And Error  1195(1)

Local Boy Scout council that excluded applicant for adult leader position because of his homosexuality was not
"business establishment" whose membership decisions were subject to antidiscrimination provisions of Unruh
Civil Rights Act; although council engaged in business transactions with nonmembers on regular basis, it was,
at its core, an expressive social organization whose primary function was inculcation of values in its youth
members, and whose small social-group structure and activities were not comparable to those of a traditional
place of public accommodation or amusement. Curran v. Mount Diablo Council of the Boy Scouts (1998) 72
Cal.Rptr.2d 410, 17 Cal.4th 670, 952 P.2d 218. Civil Rights  1049; Civil Rights  1050

Plaintiff's expulsion from boy scouts on ground that he was homosexual and hence not good moral example for
younger scouts would violate this section prohibiting discrimination "in all business establishments of every
kind whatsoever," and application of this section to expulsion of plaintiff was not violative of supremacy
(U.S.C.A. Const. Art. 6, § 2) clause, where federal charter of boy scouts authorized organization to make and
adopt only such bylaws, rules and regulations which were "not inconsistent with the laws of the United States,
or any State thereof." Curran v. Mount Diablo Council of The Boy Scouts of America (App. 2 Dist. 1983) 195
Cal.Rptr. 325, 147 Cal.App.3d 712, appeal dismissed 104 S.Ct. 3574, 468 U.S. 1205, 82 L.Ed.2d 873. Civil
Rights  1050; States  18.15

Because homosexuals are protected from arbitrary discrimination in rental housing by the Unruh Act, the right
to associate with members of the protected class, as a class, is likewise protected under the Act. Hubert v.
Williams (Super. 1982) 184 Cal.Rptr. 161, 133 Cal.App.3d Supp. 1. Civil Rights  1012; Civil Rights 
1077

18. Facilities or services

Evidence did not support trial court's finding that neither international organization or local club was
organization engaged in providing goods, services, and facilities, for purpose of application of Unruh Act



[West's Ann.Cal.Civ.Code § 51], which prohibits arbitrary discrimination between sexes in provision of
"accommodations, advantages, facilities, privileges, or services" where organization had official magazine,
numerous publications, and could grant right to wear or display organizational emblem and attend business
relation conferences. Rotary Club of Duarte v. Board of Directors of Rotary Intern.(App. 2 Dist. 1986) 224
Cal.Rptr. 213, 178 Cal.App.3d 1035, review denied, jurisdiction postponed 107 S.Ct. 396, 479 U.S. 929, 93
L.Ed.2d 350, affirmed 107 S.Ct. 1940, 481 U.S. 537, 95 L.Ed.2d 474. Civil Rights  1745

19. Business establishments — In general

The Unruh Civil Rights Act prohibiting discrimination of any kind against any person in any business
establishment, including discrimination in granting of franchises, was not violated by alleged racially motivated
conduct of franchisor in telling franchisee to replace Filipino cashiers and accountants in light of undisputed
evidence that notices of default were appropriate. Reyes v. Atlantic Richfield Co., C.A.9 (Cal.)1993, 12 F.3d
1464. Civil Rights  1041; Civil Rights  1049

The Unruh Civil Rights Act, like the common law principles upon which it was partially based, imposes a
compulsory duty upon business establishments to serve all persons without arbitrary discrimination. Angelucci
v. Century Supper Club (2007) 59 Cal.Rptr.3d 142, 41 Cal.4th 160, 158 P.3d 718, modification denied. Civil
Rights  1049

Under Unruh Civil Rights Act, "business establishment" is used broadly; it includes everything about which one
could be employed, and includes not only fixed locations but also permanent commercial forces or
organizations. Harris v. Mothers Against Drunk Driving (App. 2 Dist. 1995) 46 Cal.Rptr.2d 833, 40
Cal.App.4th 16, as modified, rehearing denied, review denied. Civil Rights  1049

Fact questions as to whether organization to help drunk driving victims was "business establishment" precluded
summary judgment on Unruh Civil Rights Act claims arising out of denial of membership of parents of child
killed in alcohol related accident. Harris v. Mothers Against Drunk Driving (App. 2 Dist. 1995) 46 Cal.Rptr.2d
833, 40 Cal.App.4th 16, as modified, rehearing denied, review denied. Judgment  181(15.1)

Reach of Unruh Civil Rights Act, which prohibits discrimination in places of public accommodation, cannot be
determined invariably by reference to apparent plain meaning of term "business establishment" used in Act.
Warfield v. Peninsula Golf & Country Club (1995) 42 Cal.Rptr.2d 50, 10 Cal.4th 594, 896 P.2d 776, rehearing
denied. Civil Rights  1049

Alleged actions of owners of scrap metal processing center, in denying access to scrap metal dealer who had
previously filed sex discrimination action against them, was discriminatory conduct in violation of this section.
Vaughn v. Hugo Neu Proler International (App. 2 Dist. 1990) 273 Cal.Rptr. 426, 223 Cal.App.3d 1612, review
denied. Civil Rights  1049

This section does not permit a business enterprise to exclude an entire class of individuals from access to the
services of a business enterprise on the basis of a generalized prediction that the class, "as a whole," is more
likely to commit misconduct than some other classes of public. Marina Point, Ltd. v. Wolfson (1982) 180
Cal.Rptr. 496, 30 Cal.3d 721, 640 P.2d 115, certiorari denied 103 S.Ct. 129, 459 U.S. 858, 74 L.Ed.2d 111.
Civil Rights  1049

Discrimination by a business establishment against persons on account of their association with others of the
black race is actionable under the Unruh Civil Rights Act. Winchell v. English (App. 1 Dist. 1976) 133
Cal.Rptr. 20, 62 Cal.App.3d 125. Civil Rights  1049

Business generally open to public may not arbitrarily exclude would-be customer from its premises and, upon
customer's refusal to leave, subject him to criminal conviction under municipal ordinance as read in conjunction
with Civil Rights Act (§ 51 et seq.). In re Cox (1970) 90 Cal.Rptr. 24, 3 Cal.3d 205, 474 P.2d 992. Civil Rights

 1049

Phrase "business establishments" as used in Unruh Civil Rights Act includes any and all business organizations,



entities, or enterprises in this state. 34 Op.Atty.Gen. 230.

20.  —  —  Reasonable regulations, business establishments

Businesses retain the right under the Unruh Act to establish reasonable regulations that are rationally related to
the services performed and facilities provided. Lazar v. Hertz Corp.(App. 1 Dist. 1999) 82 Cal.Rptr.2d 368, 69
Cal.App.4th 1494, review denied. Civil Rights  1033(1); Civil Rights  1049

21.  —  —  Factors, business establishments

In determining whether an organization is a "business establishment" under the Unruh Civil Rights Act, courts
must consider several factors, including: (a) what, if any, business benefits one may derive from membership;
(b) the number and nature of paid staff; (c) whether the organization has physical facilities; (d) what are the
purposes and activities of the organization; (e) the extent to which the organization is open to the public; (f)
whether there are any fees or dues for participation or membership; and (g) the nature of the organization's
structure. Inland Mediation Bd. v. City of Pomona, C.D.Cal.2001, 158 F.Supp.2d 1120. Civil Rights  1049

When determining whether organization has sufficient attributes to be a "business establishment" within
meaning of Unruh Civil Rights Act, courts must consider what business benefits come from membership, the
number and nature of paid staff, whether organization has physical facilities and whether they are incidental to
purposes and programs of organization, the extent to which organization is open to public, whether there are
any fees for participation and what percentage of members pay them, and the nature of the organization's
structure. Harris v. Mothers Against Drunk Driving (App. 2 Dist. 1995) 46 Cal.Rptr.2d 833, 40 Cal.App.4th 16,
as modified, rehearing denied, review denied. Civil Rights  1049

22.  —  —  Advantage or privilege, business establishments

Membership in organization constituting business establishment is clearly "advantage" or "privilege" under
Unruh Act [West's Ann.Cal.Civ.Code § 51], and thus, exclusion from or termination of membership arbitrarily
on basis of sex is prohibited. Rotary Club of Duarte v. Board of Directors of Rotary Intern.(App. 2 Dist. 1986)
224 Cal.Rptr. 213, 178 Cal.App.3d 1035, review denied, jurisdiction postponed 107 S.Ct. 396, 479 U.S. 929, 93
L.Ed.2d 350, affirmed 107 S.Ct. 1940, 481 U.S. 537, 95 L.Ed.2d 474. Civil Rights  1050

23.  —  —  Homeowners' and condominium associations, business establishments

Tract housing homeowners' association was "business establishment" for purposes of this section. Park
Redlands Covenant Control Committee v. Simon (App. 4 Dist. 1986) 226 Cal.Rptr. 199, 181 Cal.App.3d 87.
Civil Rights  1087

Restriction which was placed by condominium association in declaration of covenants, conditions and
restrictions and which operated to limit residency in condominium development to persons over the age of 18
years was being invoked by an association charged with employing a professional property management firm,
with obtaining insurance for benefit of all owners, and with maintaining and repairing all common areas and
facilities of a project containing 629 units and, as such, was being invoked by a "business establishment" within
the provisions of this section, notwithstanding attempt by association to characterize itself as but an
organization that mowed lawns for owners. O'Connor v. Village Green Owners Ass'n (1983) 191 Cal.Rptr. 320,
33 Cal.3d 790, 662 P.2d 427. Civil Rights  1084

24.  —  —  Landlord associations, business establishments

Landlord association in area of city with high minority population was not a "business establishment" under
Unruh Civil Rights Act; association did not have a board of directors vested with authority to act on behalf of
members, did not have branch offices or even a home office, communicated with its members only by periodic
newsletters, and did not charge membership dues. Inland Mediation Bd. v. City of Pomona, C.D.Cal.2001, 158
F.Supp.2d 1120. Civil Rights  1050; Civil Rights  1077



25.  —  —  Non-profit organizations, business establishments

Regional council of Boy Scouts of America was not a "business establishment" for purposes of Unruh Civil
Rights Act's requirement of equal rights to public accommodations, and thus, council could exclude from
membership or advancement in its Cub Scouts program boys who refused to participate in religion-related
elements of the program; council was charitable organization with predominantly expressive social purpose
unrelated to promotion of economic interests of its members, and it did not sell the right to participate in
activities it offered to members, although it had limited business transactions with the public. Randall v. Orange
County Council (1998) 72 Cal.Rptr.2d 453, 17 Cal.4th 736, 952 P.2d 261, rehearing denied. Civil Rights 
1049

Unruh Civil Rights Act, though not applying to membership decisions of Boy Scouts, would apply to, and
would prohibit discrimination in, actual business transactions with nonmembers engaged in by Boy Scouts in its
retail stores and elsewhere. Curran v. Mount Diablo Council of the Boy Scouts (1998) 72 Cal.Rptr.2d 410, 17
Cal.4th 670, 952 P.2d 218. Civil Rights  1049

Inapplicability of Unruh Civil Rights Act to membership decisions of Boy Scouts did not leave that
organization free to exclude boys from membership on basis of race or other constitutionally suspect ground
with impunity, as there were other legislative measures aimed at curbing racial discrimination. Curran v. Mount
Diablo Council of the Boy Scouts (1998) 72 Cal.Rptr.2d 410, 17 Cal.4th 670, 952 P.2d 218. Civil Rights 
1049; Civil Rights  1050

Whether membership policies of an organization of the size, nonselectivity, and visibility of Boy Scouts
properly should be subject to nondiscrimination restrictions embodied in Unruh Civil Rights Act presented
policy issue that lay within province of legislative, rather than judicial, branch. Curran v. Mount Diablo Council
of the Boy Scouts (1998) 72 Cal.Rptr.2d 410, 17 Cal.4th 670, 952 P.2d 218. Constitutional Law  2504

Organization is not excluded from ambit of Unruh Civil Rights Act simply because it is private or non-profit.
Harris v. Mothers Against Drunk Driving (App. 2 Dist. 1995) 46 Cal.Rptr.2d 833, 40 Cal.App.4th 16, as
modified, rehearing denied, review denied. Civil Rights  1049

Organization to help drunk driving victims was entitled to deny membership to plaintiff based on her disruptive
behavior, regardless of whether it was "business establishment" within meaning of Unruh Civil Rights Act.
Harris v. Mothers Against Drunk Driving (App. 2 Dist. 1995) 46 Cal.Rptr.2d 833, 40 Cal.App.4th 16, as
modified, rehearing denied, review denied. Civil Rights  1049

Nonprofit status does not exclude organization from scope of Unruh Civil Rights Act prohibiting discrimination
in business establishments. Hart v. Cult Awareness Network (App. 2 Dist. 1993) 16 Cal.Rptr.2d 705, 13
Cal.App.4th 777, review denied. Civil Rights  1049

Boys' Club which operated a community recreational facility, was a "business establishment" covered by Unruh
Civil Rights Act [West's Ann.Cal.Civ.Code § 51]. Isbister v. Boys' Club of Santa Cruz, Inc.(1985) 219
Cal.Rptr. 150, 40 Cal.3d 72, 707 P.2d 212, modified on denial of rehearing. Civil Rights  1050

26.  —  —  Private groups, business establishments

Cult awareness group was not shown to be "business establishment" within meaning of Unruh Civil Rights Act.
Hart v. Cult Awareness Network (App. 2 Dist. 1993) 16 Cal.Rptr.2d 705, 13 Cal.App.4th 777, review denied.
Civil Rights  1049

27.  —  —  Clubs, business establishments

Application of this section to require California Rotary Clubs to admit women does not violate the First
Amendment; such application does not interfere unduly with club members' freedom of private association;
relationship among Rotary Club members does not warrant protection, in light of potentially large size of local
clubs, high turnover rate among club members, inclusive nature of each club's membership, public purposes



behind club's service activities, and fact that clubs encourage participation of strangers in, and welcome media
coverage of, many of their central activities. Board of Directors of Rotary Intern. v. Rotary Club of Duarte,
U.S.Cal.1987, 107 S.Ct. 1940, 481 U.S. 537, 95 L.Ed.2d 474. Civil Rights  1005; Constitutional Law 
1440

Thoroughly private social club would not fall within ambit of Unruh Civil Rights Act; however, private
organizations which possess only some characteristics of exclusive private club, but which transact business
with non-members, are subject to the Act. Harris v. Mothers Against Drunk Driving (App. 2 Dist. 1995) 46
Cal.Rptr.2d 833, 40 Cal.App.4th 16, as modified, rehearing denied, review denied. Civil Rights  1050

Truly private social club does not constitute "business establishment" within meaning of Unruh Civil Rights
Act, which prohibits discrimination in places of public accommodation. Warfield v. Peninsula Golf & Country
Club (1995) 42 Cal.Rptr.2d 50, 10 Cal.4th 594, 896 P.2d 776, rehearing denied. Civil Rights  1050

Nonprofit private country club, which excluded women from proprietary membership, was "business
establishment" within meaning of Unruh Civil Rights Act, which prohibits discrimination in places of public
accommodation; although club's financial support came primarily from dues and fees paid by its members, club
regularly permitted nonmembers to use its facilities, for fee, in connection with "sponsored events," obtained
income, on regular basis, from fees paid for use of facilities and purchase of food and beverages on its premises
by nonmember "invited guests," and obtained significant, albeit indirect, financial benefits from regular
business transactions conducted at golf and tennis pro shops located on its premises. Warfield v. Peninsula Golf
& Country Club (1995) 42 Cal.Rptr.2d 50, 10 Cal.4th 594, 896 P.2d 776, rehearing denied. Civil Rights 
1050

Application of Unruh Civil Rights Act to country club, which excluded women from proprietary membership,
did not violate members' rights of free association and privacy under United States and California Constitutions;
club did not contend that it was organized for, or regularly engaged in, type of expressive activities that fell
within protection First Amendment, club had 700 members, 700-member figure understated number of persons
with unrestricted access to club as members' spouses and children shared membership benefits, premises and
activities of club were not narrowly restricted to members, and elimination of men-only rule would not alter
nature of club or its specific purposes as club's golf, tennis, and other recreational and social facilities were
generally open to women and women held nonproprietary memberships. Warfield v. Peninsula Golf & Country
Club (1995) 42 Cal.Rptr.2d 50, 10 Cal.4th 594, 896 P.2d 776, rehearing denied. Civil Rights  1005;
Constitutional Law  1225; Constitutional Law  1440

Fact that private social club is not generally thought of as traditional "business establishment" is not, in itself,
necessarily determinative of whether such entity falls within aegis of Unruh Civil Rights Act, which prohibits
discrimination in places of public accommodation. Warfield v. Peninsula Golf & Country Club (1995) 42
Cal.Rptr.2d 50, 10 Cal.4th 594, 896 P.2d 776, rehearing denied. Civil Rights  1050

Entity is not automatically exempt from strictures of Unruh Civil Rights Act, which prohibits discrimination in
places of public accommodation, simply because it characterizes itself as "private social club." Warfield v.
Peninsula Golf & Country Club (1995) 42 Cal.Rptr.2d 50, 10 Cal.4th 594, 896 P.2d 776, rehearing denied.
Civil Rights  1050

Private social club that raises funds from nonmembers by conducting isolated fund-raising activities, such as
occasional car wash, garage sale, or auction, would not properly be considered "business establishment" for
purposes of Unruh Civil Rights Act, which prohibits discrimination in places of public accommodation.
Warfield v. Peninsula Golf & Country Club (1995) 42 Cal.Rptr.2d 50, 10 Cal.4th 594, 896 P.2d 776, rehearing
denied. Civil Rights  1050

Conclusion that nature and activities of country club rendered it "business establishment" for purposes of Unruh
Civil Rights Act, which prohibits discrimination in places of public accommodation, did not preclude club, as
general matter, from establishing and applying its own criteria for membership, but signified only that club
could not arbitrarily exclude persons by discriminating on basis of those "personal characteristics" to which Act



applies. Warfield v. Peninsula Golf & Country Club (1995) 42 Cal.Rptr.2d 50, 10 Cal.4th 594, 896 P.2d 776,
rehearing denied. Civil Rights  1050

Associational privacy rights extend to applications for membership in club or organization, in that government's
access to list of applicants could inhibit some from applying for membership. Olympic Club v. Superior Court
(App. 1 Dist. 1991) 282 Cal.Rptr. 1, 229 Cal.App.3d 358, review denied. Constitutional Law  1440

City suing private club for racial and sexual discrimination in its membership policies was entitled to discover
names and addresses of membership applicants rejected during past decade, provided that club first notified
such applicants in order to give them opportunity to seek protection from disclosure; city's compelling need for
disclosure outweighed applicants' associational privacy rights, provided that such rights were protected to
extent possible. Olympic Club v. Superior Court (App. 1 Dist. 1991) 282 Cal.Rptr. 1, 229 Cal.App.3d 358,
review denied. Constitutional Law  1440; Pretrial Procedure  40

Counsel's statement in another context that golf club was private membership club was at best ambiguous and
could not serve as judicial admission for purposes of establishing whether club was "business establishment"
within this section. Warfield v. Peninsula Golf & Country Club (App. 1 Dist. 1989) 262 Cal.Rptr. 890, 214
Cal.App.3d 646, rehearing denied and modified, review denied. Evidence  264

Nonprofit, privately owned country club may be "business establishment" under this section; club operated
restaurant and bar and recreational facilities for its members and their guests and also leased its facilities to
others. Warfield v. Peninsula Golf & Country Club (App. 1 Dist. 1989) 262 Cal.Rptr. 890, 214 Cal.App.3d 646,
rehearing denied and modified, review denied. Civil Rights  1049; Civil Rights  1050

Divorced wife stated cause of action under this section against a privately owned, nonprofit country club which
terminated her family's membership upon her divorce because of its policy that regular family memberships
could be issued to adult males only; plaintiff's pleaded allegations, if proved, would qualify defendant club as
"business establishment" within this section and determination of whether enforcement of Act against club
would impermissibly interfere with its right to associational privacy under First Amendment were matters
properly subject to proof. Warfield v. Peninsula Golf & Country Club (App. 1 Dist. 1989) 262 Cal.Rptr. 890,
214 Cal.App.3d 646, rehearing denied and modified, review denied. Civil Rights  1741; Civil Rights 
1050

By limiting membership in local club to business and professional leaders in community, international
organization in effect provided forum which encouraged business relations to grow and which enhanced
commercial advantage of its members, and thus, local club was "business establishment," subject to Unruh Act,
despite written policy proscribing use of membership for commercial gain. Rotary Club of Duarte v. Board of
Directors of Rotary Intern.(App. 2 Dist. 1986) 224 Cal.Rptr. 213, 178 Cal.App.3d 1035, review denied,
jurisdiction postponed 107 S.Ct. 396, 479 U.S. 929, 93 L.Ed.2d 350, affirmed 107 S.Ct. 1940, 481 U.S. 537, 95
L.Ed.2d 474. Civil Rights  1050

28.  —  —  Religious affiliation, business establishments

Defendants' publication, which was published under the formal aegis of a nonprofit religious corporation and
which refused to accept advertising from plaintiffs because they refused to affirm that they were "born-again"
Christians, was a "business establishment" within meaning of the Unruh Civil Rights Act (§ 51). Pines v.
Tomson (App. 2 Dist. 1984) 206 Cal.Rptr. 866, 160 Cal.App.3d 370. Civil Rights  1049

29.  —  —  Governmental entity, business establishments

County department of social services was not a "business establishment" for purposes of the Unruh Civil Rights
Act; even though the phrase is to be interpreted broadly and includes places of accommodation or amusement, a
county social services department does not qualify. Romstad v. Contra Costa County, C.A.9 (Cal.)2002, 41
Fed.Appx. 43, 2002 WL 1417948, Unreported, on subsequent appeal 103 Fed.Appx. 108, 2004 WL 1380115.
Civil Rights  1049



30.  —  —  Recreation facility, business establishments

Where owner of artificially constructed swimming pool sent out about 300 to 400 general written invitations by
mail to all post-office box holders and R.F.D. box holders, inviting all teen-age children in the community to
use the pool free of charge, and over 100 children registered to use the pool, and during summer season the pool
was used by 40 to 60 of the children every day except Saturdays and Sundays, the pool was a "public swimming
pool" subject to public health inspection. Askew v. Parker (App. 1957) 151 Cal.App.2d 759, 312 P.2d 342.
Health  350

31. All other places

Under this section and § 52 expression "all other places" means all other places of like nature to those
enumerated, and not all places. Reed v. Hollywood Professional School (Super. 1959) 169 Cal.App.2d Supp.
887, 338 P.2d 633.

The phrase "all other places" within former provision of this section means all other places of like nature to
those enumerated, and hence wife could not recover from cemetery association which refused to bury her
husband in mausoleum restricted to members of Caucasian race. Long v. Mountain View Cemetery Ass'n (App.
1955) 130 Cal.App.2d 328, 278 P.2d 945. Civil Rights  1050

32. Places of public accommodation or amusement

While there was personal and social interaction among members of local branches of international organization,
commercial aspects of relationship and high turnover of membership precluded conclusion that relationship
were "truly private," in that relationship among members was not "continuous, personal and social" and thus
international organization and its local club were not "private" organizations immune from remedial grasp of
Unruh Act. Rotary Club of Duarte v. Board of Directors of Rotary Intern.(App. 2 Dist. 1986) 224 Cal.Rptr. 213,
178 Cal.App.3d 1035, review denied, jurisdiction postponed 107 S.Ct. 396, 479 U.S. 929, 93 L.Ed.2d 350,
affirmed 107 S.Ct. 1940, 481 U.S. 537, 95 L.Ed.2d 474. Civil Rights  1050

Licensee's refusal to permit men to enter its premises during performances featuring male dancers warranted
revocation of liquor license. Easebe Enterprises, Inc. v. Rice (App. 2 Dist. 1983) 190 Cal.Rptr. 678, 141
Cal.App.3d 981. Intoxicating Liquors  106(2)

The scope of the civil rights statutes was limited to places of public accommodation and amusement; and a
place was "public" if it is open to common use. Gardner v. Vic Tanny Compton, Inc.(App. 2 Dist. 1960) 6
Cal.Rptr. 490, 182 Cal.App.2d 506. Civil Rights  1044

The civil rights statutes §§ 51 to 54 (former §§ 53 and 54 were repealed), were declaratory of existing equal
rights and provided the means for their preservation by placing restrictions upon the power of proprietors of
places of public accommodation and amusement to deny the exercise of the right and by providing penalties for
violation. Orloff v. Los Angeles Turf Club (1951) 36 Cal.2d 734, 227 P.2d 449. Civil Rights  1044

The general clause of former version of this section "place of public accommodation or amusement" included a
public roller skating rink, a race track a public dancing pavilion, and a pleasure resort with a bowling alley
maintained as a part thereof. Suttles v. Hollywood Turf Club (App. 2 Dist. 1941) 45 Cal.App.2d 283, 114 P.2d
27. Civil Rights  1047

33. Discrimination — In general

Law school graduate who failed to find private firm employment was not discriminated against by school, in
violation of either Title VII or California law, absent evidence that she was not given access to every
opportunity afforded school's other students and graduates. Viswanathan v. Leland Stanford Junior University,
C.A.9 (Cal.)2001, 1 Fed.Appx. 669, 2001 WL 30497, Unreported. Civil Rights  1070; Civil Rights 
1120



34.  —  —  Reasonable discrimination

Certain types of discrimination are reasonable and thus not arbitrary under the Unruh Act. Lazar v. Hertz
Corp.(App. 1 Dist. 1999) 82 Cal.Rptr.2d 368, 69 Cal.App.4th 1494, review denied. Civil Rights  1033(1)

35.  —  —  Analysis of new classifications, discrimination

Three-part analysis governing whether a new classification is a form of discrimination prohibited by the Unruh
Act requires consideration of (1) the language of the statute, (2) the legitimate business interests of the
defendants, and (3) the consequences of allowing the new discrimination claim. Scripps Clinic v. Superior
Court (App. 4 Dist. 2003) 134 Cal.Rptr.2d 101, 108 Cal.App.4th 917, rehearing denied, review denied. Civil
Rights  1015

36.  —  —  Association, discrimination

Discrimination on basis of association with person in protected class — sex, race, color, religion, ancestry,
national origin, or disability — violates Unruh Civil Rights Act of California law. Kotev v. First Colony Life
Ins. Co., C.D.Cal.1996, 927 F.Supp. 1316. Civil Rights  1008

Relationship among cult awareness group's members was type of intimate and private association warranting
constitutional protection against application of Unruh Civil Rights Act prohibiting discrimination in business
establishments; membership was only open to families and former members of destructive groups and others
committed to exposing those groups and was largely discretionary with membership committee, and group was
well-defined subgroup that did not offer any goods and services to general public. Hart v. Cult Awareness
Network (App. 2 Dist. 1993) 16 Cal.Rptr.2d 705, 13 Cal.App.4th 777, review denied. Constitutional Law 
1442

Cult awareness group's right to freedom of expressive association would be violated by applying Unruh Civil
Rights Act to prohibit discrimination; requiring group to admit members of Church of Scientology would be
incompatible with group's work, and no compelling state interest was shown. Hart v. Cult Awareness Network
(App. 2 Dist. 1993) 16 Cal.Rptr.2d 705, 13 Cal.App.4th 777, review denied. Constitutional Law  1441

37.  —  —  Age discrimination

Courts treat age classification differently from categories enumerated in the Unruh Civil Rights Act; there is no
general prohibition against all age-based discrimination or preferential treatment, as there is with the categories
expressly mentioned in the Act. Pizarro v. Lamb's Players Theatre (App. 4 Dist. 2006) 37 Cal.Rptr.3d 859, 135
Cal.App.4th 1171, review denied. Civil Rights  1033(3); Civil Rights  1049

Courts have found age to be a category that, although not mentioned in the Unruh Civil Rights Act, may be a
characteristic reached by the Act when it is used as an arbitrary class-based generalization. Pizarro v. Lamb's
Players Theatre (App. 4 Dist. 2006) 37 Cal.Rptr.3d 859, 135 Cal.App.4th 1171, review denied. Civil Rights

 1014

Theater's offer of discount admission prices to "baby-boomers" to attend a musical about that generation did not
involve an arbitrary class-based generalization protected by the Unruh Civil Rights Act; the age-based discount
was permissible as reasonable, inasmuch as it allowed greater access to the theater, and the discount was given
to all persons born between 1946 and 1964, regardless of the personal characteristics enumerated in the Act.
Pizarro v. Lamb's Players Theatre (App. 4 Dist. 2006) 37 Cal.Rptr.3d 859, 135 Cal.App.4th 1171, review
denied. Civil Rights  1047

Arbitrary age discrimination by businesses is prohibited by the Unruh Civil Rights Act. Ingels v. Westwood
One Broadcasting Services, Inc.(App. 2 Dist. 2005) 28 Cal.Rptr.3d 933, 129 Cal.App.4th 1050, review denied.
Civil Rights  1049

Statutes permitting age-based discrimination do not necessarily violate the Unruh Act. Lazar v. Hertz



Corp.(App. 1 Dist. 1999) 82 Cal.Rptr.2d 368, 69 Cal.App.4th 1494, review denied. Civil Rights  1014

Unruh Civil Rights Act, which bars discrimination by business establishments based on sex, race, color,
religion, ancestry, national origin, or disability, does not preclude legislative bodies from enacting ordinances
which make age distinctions among adults. Burnett v. San Francisco Police Department (App. 1 Dist. 1995) 42
Cal.Rptr.2d 879, 36 Cal.App.4th 1177, review denied. Civil Rights  1014

Cabaret owners could not be held accountable under Unruh Civil Rights Act for following dictates of municipal
ordinance limiting access to their establishment by persons under the age of 21 after 2:00 a.m. Burnett v. San
Francisco Police Department (App. 1 Dist. 1995) 42 Cal.Rptr.2d 879, 36 Cal.App.4th 1177, review denied.
Civil Rights  1047

Unruh Civil Rights Act does not prohibit all distinctions based on age, but rather, prohibits invidious or
arbitrary distinctions that favor older citizens. Sargoy v. Resolution Trust Corp.(App. 2 Dist. 1992) 10
Cal.Rptr.2d 889, 8 Cal.App.4th 1039. Civil Rights  1014; Civil Rights  1033(3)

Savings and loan association's practice of offering higher interest rates to senior citizens on their deposit
accounts did not amount to arbitrary or invidious age-based discrimination and did not violate Unruh Civil
Rights Act. Sargoy v. Resolution Trust Corp.(App. 2 Dist. 1992) 10 Cal.Rptr.2d 889, 8 Cal.App.4th 1039. Civil
Rights  1041

Reversal of determination that savings and loan association's practice of paying higher interest rates to senior
citizens on their deposit accounts did not violate Unruh Civil Rights Act would jeopardize every discount or
preference offered to senior citizens by eliminating socially beneficial practices and could pervert good
intentions of Act. Sargoy v. Resolution Trust Corp.(App. 2 Dist. 1992) 10 Cal.Rptr.2d 889, 8 Cal.App.4th 1039.
Civil Rights  1041

This section's prohibition against arbitrary discrimination may apply in situations where business
establishments make classifications based on age, even though section does not delineate "age" as particular
basis of discrimination. Starkman v. Mann Theatres Corp.(App. 2 Dist. 1991) 278 Cal.Rptr. 543, 227
Cal.App.3d 1491. Civil Rights  1014

Movie theater's discount ticket prices for senior citizens and children was not arbitrary discrimination practice
based on age which violated Unruh Act (this section) since all people will be eligible for discounts, seniors and
children have less disposable income, and different price rates do not perpetuate irrational stereotypes.
Starkman v. Mann Theatres Corp.(App. 2 Dist. 1991) 278 Cal.Rptr. 543, 227 Cal.App.3d 1491. Civil Rights

 1047

Division of condominium development into adult and family regions with over one half of the living units and
swimming pools designated for family use did not constitute unreasonable or arbitrary age discrimination, for
purposes of this section; there was no blanket exclusion of children under age 16, and reasonable provision of
housing and recreational facilities was made for families with children. Sunrise Country Club Ass'n, Inc. v.
Proud (App. 4 Dist. 1987) 235 Cal.Rptr. 404, 190 Cal.App.3d 377, review denied. Civil Rights  1084

Portion of condominium association rules containing outright prohibition on sale of condominium to owner
having children under age 16 was invalid, even though prohibition against rental for occupancy by families with
children under age 16 was rationally related to purposes of restriction and was reasonable; persons could own
condominium unit for investment purposes or for use by less than all members of the family. Sunrise Country
Club Ass'n, Inc. v. Proud (App. 4 Dist. 1987) 235 Cal.Rptr. 404, 190 Cal.App.3d 377, review denied. Civil
Rights  1084

Tract housing restricted to those 45 and older did not qualify as "housing designed especially for the elderly,"
so that age restriction was patently violative of state Civil Rights Act, where project did not have any of
attributes of housing especially designed for elderly, such as wider walkways, and where witness testified that
45-year cut off was chosen not because of special needs of those 45 and older, but because people beyond that
age usually did not have children. Park Redlands Covenant Control Committee v. Simon (App. 4 Dist. 1986)



226 Cal.Rptr. 199, 181 Cal.App.3d 87. Civil Rights  1084

Under evidence, plaintiff's mobile home park did not meet requirements for an age-restricted housing facility
reserved for older citizens which could operate as reasonable and permissible means under Civ.C. § 51 of
establishing and preserving specialized facilities for those particularly in need of such services or environment.
Adamson Companies v. Zipp (Super. 1984) 210 Cal.Rptr. 165, 163 Cal.App.3d Supp. 1. Civil Rights  1745

Children as class are protected by Unruh Civil Rights Act (this section et seq.) against arbitrary exclusion from
businesses. American Booksellers Ass'n, Inc. v. Superior Court of Los Angeles County (App. 2 Dist. 1982) 181
Cal.Rptr. 33, 129 Cal.App.3d 197. Civil Rights  1049

Landlord's limitation with respect to children in its apartments to girls of all ages and boys under five was not
unreasonable or arbitrary and did not constitute violation of Unruh Act (this section) nor did it result in
unconstitutional discrimination. Flowers v. John Burnham & Co.(App. 4 Dist. 1971) 98 Cal.Rptr. 644, 21
Cal.App.3d 700. Civil Rights  1084

To the extent that disruptive noise in a theater can be linked to the presence of unchaperoned children under 15
who constitute a significant portion of all children under 15 who attend that theatre, reasonable restriction on
theatre use by children under 15 would seem justified. 61 Op.Atty.Gen. 320, 7-11-78.

38.  —  —  Conduct, discrimination

Unruh Civil Rights Act does not prohibit discrimination against persons based upon their conduct, but only
prohibits discrimination resulting from individual's membership in particular class of persons. Cloutier v.
Prudential Ins. Co. of America, N.D.Cal.1997, 964 F.Supp. 299. Civil Rights  1008

Unruh Civil Rights Act entitling all persons to full and equal accommodations in all business establishments no
matter what their race, sex, color, religion, ancestry, national origin, or physical disability does not cover
discrimination which is based on conduct of individual, rather than status as member of class or personal
characteristics. Gayer v. Polk Gulch, Inc.(App. 1 Dist. 1991) 282 Cal.Rptr. 556, 231 Cal.App.3d 515, review
denied. Civil Rights  1049

39.  —  —  Compulsive gambling, discrimination

Card clubs could, under this section, legally bar from clubs compulsive gambler who had manifested propensity
to gamble beyond her means and had issued insufficient funds checks, even though debt arising out of issuance
of insufficient funds checks was satisfied by gambler's husband. Wynn v. Monterey Club (App. 2 Dist. 1980)
168 Cal.Rptr. 878, 111 Cal.App.3d 789. Civil Rights  1050

40.  —  —  Smoking, discrimination

Unruh Civil Rights Act did not protect business patron allegedly discriminated against for his status as
nonsmoker; nonsmoking status was not immediately apparent, was not immutable, did not carry negative
connotation, and nonsmoker enjoyed majority status. King v. Hofer (App. 1 Dist. 1996) 49 Cal.Rptr.2d 719, 42
Cal.App.4th 678. Civil Rights  1015

40.5.  —  —  Occupational status, discrimination

Lender's alleged refusal to loan money to buy house for use as home day care center was arbitrary
discrimination on basis of occupational status and was actionable under Unruh Civil Rights Act; analysis of
whether an occupation was a personal characteristic or a purely economic one was unnecessary. Sisemore v.
Master Financial, Inc.(App. 6 Dist. 2007) 60 Cal.Rptr.3d 719, 151 Cal.App.4th 1386. Civil Rights  1079

41.  —  —  Accreditation, discrimination

California statutes specifying accreditation by the Western Association of Schools and Colleges, or other
regional accrediting organizations, do not unlawfully discriminate against alternative accreditation agencies. 81



Op.Atty.Gen. 247, 7-16-98.

42.  —  —  Dress codes, discrimination

County fair operators did not deny fair patron free and equal access to accommodations when they required him
to either leave the fairgrounds or remove his vest with motorcycle gang insignia in order to comply with the fair
dress code; exclusion based on gang insignia was not a classification against which discrimination was
prohibited. Gatto v. County of Sonoma (App. 1 Dist. 2002) 120 Cal.Rptr.2d 550, 98 Cal.App.4th 744. Civil
Rights  1047; Civil Rights  1054

County fair's dress code, which stated that no "apparel or accessories intended to provoke, offend or intimidate
others will be tolerated, including offensive slogans, insignia or "gang colors'", was void for vagueness, and
thus violated fair patron's due process rights; operative criteria were highly subjective and provided
enforcement authorities almost unfettered license to decide what the dress code permitted and prohibited, and
offered no ascertainable standard for inclusion or exclusion. Gatto v. County of Sonoma (App. 1 Dist. 2002)
120 Cal.Rptr.2d 550, 98 Cal.App.4th 744. Agriculture  5; Constitutional Law  4100

County fair's dress code, which stated that no "apparel or accessories intended to provoke, offend or intimidate
others will be tolerated, including offensive slogans, insignia or "gang colors'", was impermissibly overbroad;
although the desire of the county fair to prohibit patrons from wearing clothing widely believed to be offensive
was understandable, many contemporary fashions were provocative and/or intimidating, and conventional dress
bearing forms of political speech and religious expression protected under the First Amendment were clearly
offensive to many people, and sometimes even likely to provoke violence. Gatto v. County of Sonoma (App. 1
Dist. 2002) 120 Cal.Rptr.2d 550, 98 Cal.App.4th 744. Agriculture  5; Constitutional Law  1764

43.  —  —  Intent, discrimination

To recover under the Unruh Civil Rights Act for an architectural barrier to full and equal access for disabled
people, the plaintiff must plead and prove intentional discrimination. Molski v. Arciero Wine Group (App. 2
Dist. 2008) 79 Cal.Rptr.3d 574, 164 Cal.App.4th 786, review denied. Civil Rights  1021

Plaintiff bringing a disability discrimination action under California's Unruh Civil Rights Act need not prove
discriminatory intent. Hurd v. Ramona Land Co., N.D.Cal.2003, 2003 WL 23281593, Unreported. Civil Rights

 1033(1)

44.  —  —  Individual liability for discrimination

House manager's actions to eject quadriplegic with service animal from concert hall were result of his ignorance
of applicable provisions of ADA and personal animus, and thus he was individually liable for intentional
discrimination under California's Unruh Act; house manager lied about incident in his report and to other
concert hall staff, claiming that patron was excluded and police were called because patron failed to produce her
tickets. Lentini v. California Center for the Arts, Escondido, C.A.9 (Cal.)2004, 370 F.3d 837. Civil Rights 
1737

45. Manner of discrimination — In general

In revoking local club's charter and terminating its membership because it admitted women into membership
and refused to expel them, board of international organization violated Unruh Act [West's Ann.Cal.Civ.Code §
51]. Rotary Club of Duarte v. Board of Directors of Rotary Intern.(App. 2 Dist. 1986) 224 Cal.Rptr. 213, 178
Cal.App.3d 1035, review denied, jurisdiction postponed 107 S.Ct. 396, 479 U.S. 929, 93 L.Ed.2d 350, affirmed
107 S.Ct. 1940, 481 U.S. 537, 95 L.Ed.2d 474. Civil Rights  1050

46.  —  —  Speech, manner of discrimination

Constitution does not shield speaker who uses words alone to violate this section, although speech itself may
not be the object of prior restraint. Long v. Valentino (App. 4 Dist. 1989) 265 Cal.Rptr. 96, 216 Cal.App.3d
1287, rehearing denied and modified, review denied, certiorari denied 111 S.Ct. 152, 498 U.S. 855, 112 L.Ed.2d



118. Civil Rights  1036; Constitutional Law  1600

Attorney for political association violated this section by causing plainclothes police officer's ejection from
public conference, even though he accomplished ejection by words alone. Long v. Valentino (App. 4 Dist.
1989) 265 Cal.Rptr. 96, 216 Cal.App.3d 1287, rehearing denied and modified, review denied, certiorari denied
111 S.Ct. 152, 498 U.S. 855, 112 L.Ed.2d 118. Civil Rights  1054

47.  —  —  Inadvertent or technical violations, manner of discrimination

Disabled plaintiff who was confined to wheelchair was not entitled to higher automatic minimum statutory
penalties for restaurant owner's inadvertent, technical Unruh Civil Rights Act violations; higher penalties were
only available in cases of intentional discrimination, despite fact that Unruh Act had been amended to
encompass American with Disabilities Act (ADA) violations within its purview; it was undisputed that
restaurant's technical violations of implementing regulations of ADA, to which plaintiff objected, were
inadvertent; and, plaintiff had elected not to seek lesser minimum penalties available for unintentional ADA
violations under Disabled Persons Act. Gunther v. Lin (App. 4 Dist. 2006) 50 Cal.Rptr.3d 317, 144 Cal.App.4th
223, review denied. Civil Rights  1807

48.  —  —  Zoning ordinances, manner of discrimination

Individually-named county defendants were not entitled to qualified immunity from damages for enforcing
zoning ordinance which violated California's Unruh and Fair Employment and Housing Acts (FEHA), since
they submitted no evidence demonstrating that they acted without malice, or with due care or good faith.
Gibson v. County of Riverside, C.D.Cal.2002, 181 F.Supp.2d 1057. Civil Rights  1735

California's Unruh Act's prohibition on discrimination based on age or familial status applied to county zoning
ordinances; Act's prohibition was not limited to "business establishments." Gibson v. County of Riverside,
C.D.Cal.2002, 181 F.Supp.2d 1057. Civil Rights  1013; Civil Rights  1014; Civil Rights  1073

49. Harassment — In general

California Supreme Court has not yet precluded sexual harassment claims under Unruh Civil Rights Act.
Beliveau v. Caras, C.D.Cal.1995, 873 F.Supp. 1393. Civil Rights  1036

50.  —  —  Peer sexual harassment

Student pled sufficient facts that principal was on notice of peer sexual harassment suffered by student and
failed to take steps to remedy it because of student's sex in order to state claim that she may have been
intentionally deprived of some advantages, privileges, or services of school district and that district and its
officials may have otherwise intentionally discriminated against her because of her sex in violation of Unruh
Civil Rights Act. Nicole M. By and Through Jacqueline M. v. Martinez Unified School Dist., N.D.Cal.1997,
964 F.Supp. 1369. Civil Rights  1741

Even if student's complaints of peer sexual harassment did not constitute violation of Unruh Civil Rights Act
section, providing that all persons are entitled to full and equal services in all business establishments no matter
what their sex, student could still maintain cause of action under Act section providing that no business
establishment shall discriminate against person based on sex, where student sufficiently alleged intentional
discrimination. Nicole M. By and Through Jacqueline M. v. Martinez Unified School Dist., N.D.Cal.1997, 964
F.Supp. 1369. Civil Rights  1741

51. Citizens

The term "citizen," as formerly employed in this section and § 52 was not restricted to citizens of the United
States or of any of the states, but included unnaturalized residents of foreign birth, white or black, as otherwise
these sections would deny equal protection of the laws, guaranteed by U.S.C.A.Const. Amend. 14. Prowd v.
Gore (App. 2 Dist. 1922) 57 Cal.App. 458, 207 P. 490. Civil Rights  1047



52. Handicapped persons

House manager's actions to eject quadriplegic with service animal from concert hall were result of his ignorance
of applicable provisions of ADA and personal animus, and thus he was individually liable for intentional
discrimination under California's Unruh Act; house manager lied about incident in his report and to other
concert hall staff, claiming that patron was excluded and police were called because patron failed to produce her
tickets. Lentini v. California Center for the Arts, Escondido, C.A.9 (Cal.)2004, 370 F.3d 837. Civil Rights 
1737

Under California law, applicant for disability insurance policy who was rejected on basis of her adjustment
disorder which had no present disabling effect could be regarded as having disability for purposes of 1997
version of Unruh Civil Rights Act, even though insurer did not regard her as presently limited by mental
disorder, but only as person who might be limited in future. Goldman v. Standard Ins. Co., C.A.9 (Cal.)2003,
341 F.3d 1023. Civil Rights  1019(5)

A plaintiff bringing a disability discrimination action under California's Unruh Civil Rights Act need not prove
that the defendant harbored discriminatory intent. Presta v. Peninsula Corridor Joint Powers Bd., N.D.Cal.1998,
16 F.Supp.2d 1134. Civil Rights  1033(1)

Under law of the case doctrine, claim of plaintiff class of disabled persons for damages or injunctive relief
under Unruh Civil Rights Act, based on movie theaters' failure to modify structures to accommodate persons
with disabilities, was precluded by court's prior holding that amendment to Unruh Civil Rights Act, which
stated that violations of ADA constituted violations of Unruh Civil Rights Act, did not adopt and incorporate
any ADA standards requiring physical modification of existing facilities, except as claims involved facilities
built or remodeled after effective date of amendment. Arnold v. United Artists Theatre Circuit, Inc.,
N.D.Cal.1994, 158 F.R.D. 439, amended on denial of reconsideration. Courts  99(6)

This section has no application to discrimination against physically handicapped. Marsh v. Edwards Theatres
Circuit, Inc.(App. 2 Dist. 1976) 134 Cal.Rptr. 844, 64 Cal.App.3d 881.

53. Welfare recipients

A termination of tenancy or refusal to rent housing based solely on the tenant/applicant's eligibility for and
receipt of public assistance benefits would be arbitrary discrimination and thus prohibited by this section. 59
Op.Atty.Gen. 223, 3-18-76.

54. Domestic partners

The fact that the only specific antidiscrimination provision in the Domestic Partner Act involves discrimination
against domestic partners by public agencies did not mean that the Legislature did not intend to ban
discrimination against domestic partners in public accommodations. Koebke v. Bernardo Heights Country Club
(2005) 31 Cal.Rptr.3d 565, 36 Cal.4th 824, 115 P.3d 1212. Civil Rights  1044

While promoting a family-friendly environment might be a legitimate business interest of country club, that
interest was not furthered by excluding families formed under the Domestic Partner Act in violation of the
Unruh Civil Rights Act. Koebke v. Bernardo Heights Country Club (2005) 31 Cal.Rptr.3d 565, 36 Cal.4th 824,
115 P.3d 1212. Civil Rights  1050

The policy favoring marriage is not served by denying registered domestic partners protection from
discrimination under the Unruh Civil Rights Act, and discrimination against registered domestic partners in
favor of married couples is a type of discrimination that falls within the ambit of the Act. Koebke v. Bernardo
Heights Country Club (2005) 31 Cal.Rptr.3d 565, 36 Cal.4th 824, 115 P.3d 1212. Civil Rights  1013

55. Students

A private nonprofit religious school may deny admission to a student solely because that student's religious



beliefs are inconsistent with the religious beliefs of the school. 81 Op.Atty.Gen. 189, 6-2-98.

The Unruh Civil Rights Act prohibits all forms of arbitrary discrimination by business establishments, including
arbitrary discrimination based on age and/or student status. 59 Op.Atty.Gen. 70, 1-15-76.

Where some convenience stores and fast food outlets prohibit student use of premises, limit student patronage
based on number, hours and/or portions of premises, and levy a minimum charge on purchases by students,
such business restrictions aimed exclusively at students and not the general public would appear to be arbitrary
and unlawful. 59 Op.Atty.Gen. 70, 1-15-76.

56. Police officers

Conference participant who spoke on topic of police espionage at political meetings did not incite ejection of
"police officer" from conference in violation of this section by looking in officer's direction during her
presentation and asking if he cared to comment; at most, speaker merely requested that officer identify himself.
Long v. Valentino (App. 4 Dist. 1989) 265 Cal.Rptr. 96, 216 Cal.App.3d 1287, rehearing denied and modified,
review denied, certiorari denied 111 S.Ct. 152, 498 U.S. 855, 112 L.Ed.2d 118. Civil Rights  1737

Police officers may bring actions for violations of this section even though their injury has arisen in some way
related to performance of their duties. Long v. Valentino (App. 4 Dist. 1989) 265 Cal.Rptr. 96, 216 Cal.App.3d
1287, rehearing denied and modified, review denied, certiorari denied 111 S.Ct. 152, 498 U.S. 855, 112 L.Ed.2d
118. Civil Rights  1735

Violation of this section from ejection of plainclothes on-duty police officer from public conference could not
be defended as justifiable response to officer's note-taking and clandestine taping of conference; even assuming
that officer was engaged in improper surveillance, self-help amounting to retaliation in kind was not justifiable
response to that transgression. Long v. Valentino (App. 4 Dist. 1989) 265 Cal.Rptr. 96, 216 Cal.App.3d 1287,
rehearing denied and modified, review denied, certiorari denied 111 S.Ct. 152, 498 U.S. 855, 112 L.Ed.2d 118.
Civil Rights  1054

57. Bars and restaurants — In general

Unruh Civil Rights Act entitling all persons to full and equal accommodations in all business establishments no
matter what their sex, race, color, religion, ancestry, national origin, or physical disability did not encompass
retaliatory discrimination claim by bar patron who allegedly was refused service and excluded while his
discrimination claim against bar was pending. Gayer v. Polk Gulch, Inc.(App. 1 Dist. 1991) 282 Cal.Rptr. 556,
231 Cal.App.3d 515, review denied. Civil Rights  1046

A proprietor of a restaurant and bar has no right to exclude or eject a person without good cause. Stoumen v.
Reilly (1951) 37 Cal.2d 713, 234 P.2d 969. Civil Rights  1046

This section and § 52 cover public bars or saloons and hence cover refusal to serve a person at a public bar in
cafe because of his color or race. Evans v. Fong Poy (App. 1941) 42 Cal.App.2d 320, 108 P.2d 942.

Patron provided pre-filing notice of architectural barriers that denied him access to a restaurant before bringing
action against restaurant operators, alleging violation of the ADA and the California Unruh Civil Rights Act,
where he asked employees at the restaurant to look into fixing the doors on more than one occasion, putting
operators on notice that at least some parts of the restaurant were inaccessible, which should have triggered an
investigation of the restaurant's other features. Deanda v. Savings Inv., Inc., C.A.9 (Cal.)2008, 267 Fed.Appx.
675, 2008 WL 467783, Unreported. Civil Rights  1725

58.  —  —  Restrooms, bars and restaurants

That all customers were denied access to restaurant's employee restroom did not preclude finding of disability
discrimination in refusing to allow disabled customer to use that restroom, where combination of restaurant's
policy and the physical layout of its premises allowed patrons who were not physically handicapped to use a
restroom while dining at the restaurant, but denied that same service to physically handicapped patrons even



though employee restroom was physically accessible, since other restrooms were on second floor and there was
no elevator. Hankins v. El Torito Restaurants, Inc.(App. 1 Dist. 1998) 74 Cal.Rptr.2d 684, 63 Cal.App.4th 510,
review denied. Civil Rights  1021

59.  —  —  Unconventional dress or appearance, bars and restaurants

Sports bar's denial of admittance to members of motorcycle club who refused to remove their "colors," in form
of patch on jacket signifying membership in a particular club, before entering bar was not discrimination based
on unconventional appearance in violation of Unruh Civil Rights Act. Hessians Motorcycle Club v. J.C.
Flanagans (App. 4 Dist. 2001) 103 Cal.Rptr.2d 552, 86 Cal.App.4th 833, review denied. Civil Rights  1049

Motorcycle club members' claim that Unruh Civil Rights Act should extend to cover discrimination by sports
bar against members wearing "colors," in form of patch on jacket signifying membership in a particular club,
required Court of Appeal to engage in three-part inquiry: (1) language of statute, (2) legitimate business
interests of bar, and (3) consequences of allowing new discrimination claim. Hessians Motorcycle Club v. J.C.
Flanagans (App. 4 Dist. 2001) 103 Cal.Rptr.2d 552, 86 Cal.App.4th 833, review denied. Civil Rights  1049

Unruh Civil Rights Act did not prohibit sports bar from denying admittance to members of motorcycle clubs
who refused to remove their "colors," in form of patch on jacket signifying membership in a particular club; the
"no colors" policy was equally applicable to all persons, regardless of their race, color, sex, etc., the policy
served legitimate commercial objective of preventing fights between rival gang members in form of typically
costly barroom brawls, and allowing a discrimination claim of the nature alleged would lead to endless,
increasingly frivolous challenges to dress codes and other neutral admission policies common in many
restaurants and retail establishments. Hessians Motorcycle Club v. J.C. Flanagans (App. 4 Dist. 2001) 103
Cal.Rptr.2d 552, 86 Cal.App.4th 833, review denied. Civil Rights  1049

60.  —  —  Sexual preference, bars and restaurants

Lesbian couple refused service in semiprivate booth at restaurant which had policy of allowing seating in such
booths only by two people of opposite sex was entitled, under municipal ordinance precluding discrimination in
business practices, to preliminary injunction enjoining restaurant from continuing its seating policy. Rolon v.
Kulwitzky (App. 2 Dist. 1984) 200 Cal.Rptr. 217, 153 Cal.App.3d 289. Civil Rights  1762

61. Retail stores — In general

Americans with Disabilities Act Accessibility Guidelines (ADAAG) only required retail store to provide at
least one accessible route and, thus, owner and operator did not violate Americans with Disabilities Act (ADA)
or California's Unruh Civil Rights Act as a result of alleged rise in egress path and lack of landing. Wilson v.
Pier 1 Imports (US), Inc., E.D.Cal.2006, 439 F.Supp.2d 1054. Civil Rights  1021

Neither Americans with Disabilities Act (ADA) nor California's Unruh Civil Rights Act required retail store to
make public accommodation by providing access from public sidewalks to store's entrance by a separate route
other than via the parking lot. Wilson v. Pier 1 Imports (US), Inc., E.D.Cal.2006, 439 F.Supp.2d 1054. Civil
Rights  1021

62.  —  —  Parking stalls, retail stores

Cure of architectural barrier arising from retail store's accessible parking space exceeding the slope permitted
by the Americans with Disabilities Act Accessibility Guidelines (ADAAG) was readily achievable and,
therefore, the barrier violated the Americans with Disabilities Act (ADA) and thus California's Unruh Civil
Rights Act. Wilson v. Pier 1 Imports (US), Inc., E.D.Cal.2006, 439 F.Supp.2d 1054. Civil Rights  1021

Cure of architectural barrier arising from failure of size of retail store's accessible parking stalls to meet the
Americans with Disabilities Act Accessibility Guidelines (ADAAG) was readily achievable and, therefore, the
barrier violated the Americans with Disabilities Act (ADA) and thus California's Unruh Civil Rights Act.
Wilson v. Pier 1 Imports (US), Inc., E.D.Cal.2006, 439 F.Supp.2d 1054. Civil Rights  1021



Cure of architectural barrier arising from failure of owner and operator of retail store to reserve accessible
parking spaces with a sign was readily achievable and, therefore, the barrier violated the Americans with
Disabilities Act (ADA) and California's Unruh Civil Rights Act. Wilson v. Pier 1 Imports (US), Inc.,
E.D.Cal.2006, 439 F.Supp.2d 1054. Civil Rights  1021

63.  —  —  Access ramps, retail stores

Cure of architectural barrier arising from retail store's curb ramps that violated Americans with Disabilities Act
Accessibility Guidelines (ADAAG) was readily achievable and, therefore, the barrier violated the Americans
with Disabilities Act (ADA) and thus California's Unruh Civil Rights Act. Wilson v. Pier 1 Imports (US), Inc.,
E.D.Cal.2006, 439 F.Supp.2d 1054. Civil Rights  1021

Cure of architectural barrier arising from retail store's ramp which served the accessible parking space
protruding into the access aisle was readily achievable and, therefore, the barrier violated the Americans with
Disabilities Act (ADA) and thus California's Unruh Civil Rights Act. Wilson v. Pier 1 Imports (US), Inc.,
E.D.Cal.2006, 439 F.Supp.2d 1054. Civil Rights  1021

64.  —  —  Doorways, retail stores

Doormats that retail store provided for the safety of customers to keep them from slipping on wet floors did not
fairly constitute a "barrier," for purposes of Americans with Disabilities Act's (ADA) public accommodation
provision or California's Unruh Civil Rights Act; mats had a trim, were backed with rubber, and were meant to
stick to the floor. Wilson v. Pier 1 Imports (US), Inc., E.D.Cal.2006, 439 F.Supp.2d 1054. Civil Rights 
1021

Repair of retail store's oversized doorway threshold was readily achievable and, therefore, the barrier violated
the Americans with Disabilities Act (ADA) and thus California's Unruh Civil Rights Act. Wilson v. Pier 1
Imports (US), Inc., E.D.Cal.2006, 439 F.Supp.2d 1054. Civil Rights  1021

Removal from retail store's door of panel handles that were difficult to use with one hand was readily
achievable and, therefore, the barrier arising from use of panel handles violated the Americans with Disabilities
Act (ADA) and California's Unruh Civil Rights Act. Wilson v. Pier 1 Imports (US), Inc., E.D.Cal.2006, 439
F.Supp.2d 1054. Civil Rights  1021

65. Shops and stores

A store retailing shoes is within this section, and colored persons who sought to buy shoes at the store of the
defendant and were refused because they were members of the colored race were entitled to maintain an action
for damages for violation of their civil rights. Lambert v. Mandel's of Cal.(Super. 1957) 156 Cal.App.2d Supp.
855, 319 P.2d 469.

66. Hotels and motels

An innkeeper who refuses accommodations without just cause, such as inability to pay, infectious disease, or
the like, is not only civilly liable but is guilty of a misdemeanor. Archibald v. Cinerama Hotels (App. 3 Dist.
1977) 140 Cal.Rptr. 599, 73 Cal.App.3d 152. Innkeepers  7; Innkeepers  15

An innkeeper has a duty to receive and accommodate all persons at a reasonable charge. Archibald v. Cinerama
Hotels (App. 3 Dist. 1977) 140 Cal.Rptr. 599, 73 Cal.App.3d 152. Innkeepers  7

Provisions of the Unruh Civil Rights Act were inapplicable to class action brought by California resident
against owners and operators of Hawaiian hotels, seeking to recover for alleged discrimination in rates between
mainland tourists and Hawaiian residents, since plaintiff was not arbitrarily excluded from any business premise
in Hawaii, nor was she arbitrarily discriminated against in any way, and she did not allege any tort, breach of
contract or other actionable wrong. Archibald v. Cinerama Hotels (App. 3 Dist. 1977) 140 Cal.Rptr. 599, 73
Cal.App.3d 152. Civil Rights  1044



This section and § 52 apply to lodgers for indefinite periods, especially in view of § 1859, relating to civil
liability of innkeepers and hotel keepers, etc. Piluso v. Spencer (App. 1918) 36 Cal.App. 416, 172 P. 412.

67. Race tracks

Where race track imposes equally and without discrimination, admission charge upon all citizens, failure of
person to comply with demand for payment in advance for admission is not refusal of equal accommodation,
facility or privilege accorded to those who do comply. Orloff v. Hollywood Turf Club (App. 2 Dist. 1952) 110
Cal.App.2d 340, 242 P.2d 660. Civil Rights  1047

If a charge is made for admission to race track, equally applicable to all citizens, failure or refusal by citizen to
pay such charge, and resulting refusal of admission, does not create liability on part of race track owner. Orloff
v. Hollywood Turf Club (App. 2 Dist. 1952) 110 Cal.App.2d 340, 242 P.2d 660. Civil Rights  1047

In so far as rules of state horse racing board govern the licensee in exercising power to exclude persons from
participation in the public entertainment afforded at race course, the rules may not be deemed to narrow the
established right of participation by all persons on an equal basis. Orloff v. Los Angeles Turf Club (1951) 36
Cal.2d 734, 227 P.2d 449. Administrative Law And Procedure  385.1; Public Amusement And
Entertainment  66

Under former § 53 making it unlawful to refuse admittance to stated places of public amusement, including a
race course, to any person over 21 who presents a ticket or tenders admission price and demands admission, did
not preclude plaintiffs, who were denied entry to clubhouse at defendant's race track upon presenting tickets
because they were negroes, from bringing action under § 52 and this section even though a race course is not
specifically enumerated in the latter sections. Suttles v. Hollywood Turf Club (App. 2 Dist. 1941) 45
Cal.App.2d 283, 114 P.2d 27. Civil Rights  1047

68. Schools

African American high school student, who alleged that she was subjected to unwelcome harassment from other
students that was based on her race, and who alleged facts regarding her efforts to notify and obtain assistance
from school officials and their refusal to take any action in response, stated claim against school district and
school officials under California's Unruh Act. Davison ex rel. Sims v. Santa Barbara High School Dist.,
C.D.Cal.1998, 48 F.Supp.2d 1225. Civil Rights  1741

Student could bring claim against principal or superintendent for violations of Unruh Civil Rights Act sections,
providing that all persons are entitled to full and equal services in all business establishments no matter what
their sex and that no business establishment shall discriminate against person based on sex. Nicole M. By and
Through Jacqueline M. v. Martinez Unified School Dist., N.D.Cal.1997, 964 F.Supp. 1369. Civil Rights 
1067(5)

Private school is not place of "public accommodation" or amusement, nor is it "public place" of amusement or
accommodation, within this and § 52. Reed v. Hollywood Professional School (Super. 1959) 169 Cal.App.2d
Supp. 887, 338 P.2d 633. Civil Rights  1060

Where private school refused to enroll minor Negro because of her race, school had no monopoly, and
legislature had specifically declared public policy in regard to discrimination in particular locations which did
not include private schools, public policy against racial discrimination did not apply. Reed v. Hollywood
Professional School (Super. 1959) 169 Cal.App.2d Supp. 887, 338 P.2d 633. Schools  8

School district and school officials did not act with deliberate indifference towards disabled African-American
student who was attacked by classmates at lunch, as required for claims under the Americans with Disabilities
Act (ADA) and California's Unruh Civil Rights Act, even though they knew that student had been teased by
classmates and that several unrelated acts of violence had occurred on campus, since this information did not
create a substantial likelihood that the student would be attacked and there was no evidence that school district
and school officials unreasonably or inadequately responded to the student's reports. Green v. San Diego



Unified School Dist., C.A.9 (Cal.)2007, 226 Fed.Appx. 677, 2007 WL 786788, Unreported, certiorari denied
128 S.Ct. 176, 169 L.Ed.2d 34. Civil Rights  1069

69. Fraternities and sororities

Some relationships between state college or university and fraternity or sorority which restricts membership on
basis of race, color, creed or religion would be invalid as against public policy and as denial of equal protection
under U.S.C.A.Const. Amend. 14; other relationships would not. 32 Op.Atty.Gen. 264.

70. Gymnasiums

Boys' Club which operated community recreational facility could not discriminate against girls on basis that
their participation would contravene nature of its business enterprise and facilities provided, absent evidence
that its programs, services, and facilities were unsuitable for girls or that inclusion of both sexes in its programs
would diminish their value or effectiveness. Isbister v. Boys' Club of Santa Cruz, Inc.(1985) 219 Cal.Rptr. 150,
40 Cal.3d 72, 707 P.2d 212, modified on denial of rehearing. Civil Rights  1050

In action to recover damages for alleged violation of civil rights statutes, evidence sustained finding that
defendant's gymnasium was not a place of public accommodation or public amusement. Gardner v. Vic Tanny
Compton, Inc.(App. 2 Dist. 1960) 6 Cal.Rptr. 490, 182 Cal.App.2d 506. Civil Rights  1745

There was nothing in the civil rights statutes which had effect of preventing defendant from maintaining
gymnasium for such persons as it saw proper to accommodate and from excluding such persons as it saw proper
to exclude. Gardner v. Vic Tanny Compton, Inc.(App. 2 Dist. 1960) 6 Cal.Rptr. 490, 182 Cal.App.2d 506. Civil
Rights  1044

71. Theaters

With respect to alleged discrimination by operator of motion picture theater, federal antidiscrimination statutes
(42 U.S.C.A. §§ 1983, 2000a et seq.) are no broader in application than this section and § 52. Marsh v. Edwards
Theatres Circuit, Inc.(App. 2 Dist. 1976) 134 Cal.Rptr. 844, 64 Cal.App.3d 881. Civil Rights  1047

Theaters and like places of a public or quasi-public character are generally included within the operation of this
section and § 52, which forbid discrimination on account of race or color in "places of public amusement", and
such sections are violated if the proprietor of a theater denies to a colored person, on account of his race and
color, access to his theater or to the several circles or grades of seats therein. Suttles v. Hollywood Turf Club
(App. 2 Dist. 1941) 45 Cal.App.2d 283, 114 P.2d 27. Civil Rights  1047

It was a violation of this section and § 52 for the management of a moving picture theater to refuse plaintiff, a
Negro, a seat except in a section set apart for the so-called dark races, solely on account of plaintiff's color and
race. Jones v. Kehrlein (App. 1 Dist. 1920) 49 Cal.App. 646, 194 P. 55. Civil Rights  1047

While a theater ticket by which the holder was to be admitted to such seat as might be assigned by the
management gave the management a right to adjust the seating of the audience and to select, within legal
bounds and for legal reasons, the seats of its various patrons, it was invalid so far as it authorized the
management to require a Negro to sit in a particular section solely because of his race and color. Jones v.
Kehrlein (App. 1 Dist. 1920) 49 Cal.App. 646, 194 P. 55. Civil Rights  1047

A Negro, by purchasing a theater ticket authorizing the management to assign him a seat did not contract to
submit to a violation of his legal rights so as to prevent recovery for refusing him a seat in a particular part of
the theater because of his race and color. Jones v. Kehrlein (App. 1 Dist. 1920) 49 Cal.App. 646, 194 P. 55.
Civil Rights  1047

72. Prisons

Prison is not "business establishment" under California section prohibiting discrimination in business
establishments; prisoners are not engaged in a calling, occupation, or trade for purposes of making livelihood,



but rather are incarcerated by state because of crimes which they have committed. Taormina v. California Dept.
of Corrections, S.D.Cal.1996, 946 F.Supp. 829, affirmed and remanded 132 F.3d 40. Civil Rights  1049;
Civil Rights  1090

Allegation that prison was business establishment and that shooting of prison inmate was result of arbitrary
discrimination based on race or other protected classification was required to state damages claim under
California statute imposing liability on anyone who discriminates in business establishments. Gaston v. Colio,
S.D.Cal.1995, 883 F.Supp. 508. Civil Rights  1093

73. Real estate — In general

Provisions of Const. Art. 1, § 26 (repealed) prohibiting state from denying right of any person to decline to sell,
lease or rent his real property to such persons as he in his absolute discretion chose would involve state in
private racial discriminations to an unconstitutional degree. Reitman v. Mulkey, U.S.Cal.1967, 87 S.Ct. 1627,
387 U.S. 369, 18 L.Ed.2d 830. Constitutional Law  3258

Those engaged in sale or rental of real property are covered by California's Unruh Civil Rights Act. Beliveau v.
Caras, C.D.Cal.1995, 873 F.Supp. 1393. Civil Rights  1071

Whether manufactured homes were permanently attached to the realty being condemned is primarily a question
of fact, which is reviewed under the substantial evidence test. Escondido Union School Dist. v. Casa Suenos De
Oro, Inc.(App. 4 Dist. 2005) 29 Cal.Rptr.3d 89, 129 Cal.App.4th 944. Eminent Domain  221; Eminent
Domain  262(4)

The Unruh Civil Rights Act applies to one engaged in business of selling real estate, whether as an owner or
broker. Crowell v. Isaacs (App. 1 Dist. 1965) 45 Cal.Rptr. 566, 235 Cal.App.2d 755. Civil Rights  1049

Adoption at same legislative session of Health & S.C. 35700 et seq.(repealed; see, now, Gov.Code § 12900 et
seq.), prohibiting discrimination by owner of publicly assisted housing accommodation and § 52 and this
section, prohibiting discriminatory practices in business establishments, did not show intent that first act was to
be sole measure relating to discrimination with respect to real property transactions. Burks v. Poppy Const.
Co.(1962) 20 Cal.Rptr. 609, 57 Cal.2d 463, 370 P.2d 313. Civil Rights  1071; Statutes  223.3

Unruh Civil Rights Act prohibits all forms of arbitrary discrimination by business establishments — including
those engaged in sale or rental of real property — against all persons within jurisdiction of California.
Specifically enumerated forms of discrimination in said Act are illustrative rather than restrictive. 58
Op.Atty.Gen. 608, 8-21-75.

The jurisdiction of the state fair employment practice commission, created by Labor C. § 1414 (repealed; see,
now, Gov.C. § 12900 et seq.), over persons subject to this section, extended only to those persons subject
thereto who were engaged in renting, selling or leasing housing accommodations as defined in the Rumford Fair
Housing Act (Health & S.C. § 35700 et seq., repealed; see, now, Gov.C. § 12900 et seq.) and Health & S.C. §
35720 (repealed; see, now, Gov.C. § 12955), which established jurisdiction over owners of dwellings
containing five or more units which were not publicly assisted, was not meant to limit its jurisdiction over
persons subject to this section, as the latter section applied to housing accommodations. 56 Op.Atty.Gen. 546,
12-20-73.

This section included within its scope owners of triplexes, owners of duplexes, owners of non-owner occupied
single family dwellings, and any other owners of housing accommodations as defined in the Rumford Fair
Housing Act (Health & S.C. § 35700 et seq., repealed; see, now, Gov.C. § 12900 et seq.) whose
accommodations were offered for sale, rent, or lease for income or gain. 56 Op.Atty.Gen. 546, 12-20-73.

Because of the incomplete nature of the legislative scheme in the field of housing discrimination, failure to
express a preemptive intent in housing when at the same time such an intent was expressed in employment, and
because of the strong policy opposing racial and religious discrimination, the legislature did not intend to



preclude the enactment by cities of ordinances in the field of housing discrimination. 40 Op.Atty.Gen. 114.

74.  —  —  Restrictive covenants, real estate

Restrictive covenant whose purpose was to prohibit multiple-family dwellings and nonresidential uses was not
violative of this section when applied to prohibit residential care facility for elderly, as thrust of restrictions was
to prohibit commercial use of subdivision not to prohibit elderly from residing in area. Barrett v. Lipscomb
(App. 3 Dist. 1987) 240 Cal.Rptr. 336, 194 Cal.App.3d 1524, review denied. Civil Rights  1087

Homeowners' association of a common interest development may prohibit children from using one of its two
swimming pools if the restriction is reasonable under the particular circumstances and does not create an
inequity for families with children under 18 years of age. Op.Atty.Gen. 219, 10-6-92.

75.  —  —  Condominium and homeowners' associations, real estate

Condominium association did not discriminate against unit owner in violation of Unruh Act when it required
unit owner to remove air conditioning unit she had installed, despite unit owner's health problems;
condominium unit had central air conditioning, air conditioner was installed to alleviate heat in closet rather
than affect any living areas, and there was no evidence that the new air conditioner was in any way ameliorative
of unit owner's health problems. Cabrini Villas Homeowners Ass'n v. Haghverdian (App. 2 Dist. 2003) 4
Cal.Rptr.3d 192, 111 Cal.App.4th 683. Condominium  13

76.  —  —  Mobile home parks, real estate

People adequately stated cause of action on theory that operators of mobile home park had discriminated
against applicants and tenants on basis of religion or ancestry in violation of Health & S.C. § 35720 (repealed;
see, now Gov.C. § 12955) and Bus. & Prof.C. § 17200 et seq. proscribing unfair competition. People v. McKale
(1979) 159 Cal.Rptr. 811, 25 Cal.3d 626, 602 P.2d 731. Civil Rights  1741; Antitrust And Trade
Regulation  358

77.  —  —  Brokers and agents, real estate

Evidence supported finding that mortgage broker failed to obtain loan for black loan applicants because of their
race; similarly situated white applicants received loans, and, while broker claimed that applicants were
unqualified to obtain kind of loan they sought, that would be true only if applicants had restricted broker's
search to "A" lenders, which they did not, and borrowers would have received loan from 90% of "B" lenders
and 100% of "C" lenders. Green v. Rancho Santa Margarita Mortgage Co.(App. 4 Dist. 1994) 33 Cal.Rptr.2d
706, 28 Cal.App.4th 686. Civil Rights  1745

Allegations in real estate broker's complaint, that developer of single-family homes had refused to sell home to
broker based on his perception of broker as investor speculator, did not state cause of action under this section.
Frantz v. Blackwell (App. 6 Dist. 1987) 234 Cal.Rptr. 178, 189 Cal.App.3d 91, review denied. Civil Rights

 1076

Where it was alleged that brokers and their trade association discriminated against plaintiffs who were Negroes
and who sought to purchase home, owner's refusal to sell was not a complete defense for brokers. Wagner v.
O'Bannon (App. 2 Dist. 1969) 79 Cal.Rptr. 44, 274 Cal.App.2d 121. Civil Rights  1729

Failure to show a home to Negro purchasers seeking property of same style and price range could warrant the
inference of the discrimination which is proscribed by the Unruh Civil Rights Act. Crowell v. Isaacs (App. 1
Dist. 1965) 45 Cal.Rptr. 566, 235 Cal.App.2d 755. Civil Rights  1076

Under this section, office which a real estate broker is required by law to maintain at a specified location and
from which his business must be transacted is a "business establishment". Lee v. O'Hara (1962) 20 Cal.Rptr.
617, 57 Cal.2d 476, 370 P.2d 321. Civil Rights  1049

Real estate broker, who in disregard of agreement with owner to rent to any member of public, refuses to rent to



a particular prospective tenant, is denying services to that person within contemplation of this section, providing
that all persons are entitled to full and equal facilities, privileges or services in all business establishments of
every kind whatsoever. Lee v. O'Hara (1962) 20 Cal.Rptr. 617, 57 Cal.2d 476, 370 P.2d 321. Civil Rights 
1077

Real estate brokers acting as such came within purview of this section. Lee v. O'Hara (1962) 20 Cal.Rptr. 617,
57 Cal.2d 476, 370 P.2d 321.

A real estate broker's response to an inquiry from a prospective buyer as to the ethnic composition of various
areas which is factual and in good faith, did not violate the Rumford Fair Housing Act (Health & S.C. former §
35700 et seq.; see, now, Gov.C. § 12900 et seq.) but a violation would occur if the broker either had the intent
to aid in a plan to keep neighborhoods segregated or made differing responses based on the race of the
prospective purchaser. 58 Op.Atty.Gen. 154, 2-11-75.

A real estate agent's furnishing of information to an owner, concerning the ethnic background or race of a
prospective buyer or renter, whether such information was volunteered by the real estate agent, or was furnished
by the agent at the request of the owner, constituted a discriminatory practice of the real estate business in
violation of the Rumford Fair Housing Act (Health & S.C. § 35700 et seq., repealed; see, now, Gov.C. § 12900
et seq.). 53 Op.Atty.Gen. 196, 6-2-70.

Legislature in amending this section intended to include real estate brokers and salesmen within the term
"business" as used in that section. 34 Op.Atty.Gen. 230.

78.  —  —  Realty boards, real estate

A local realty board may not exclude otherwise qualified applicants from membership solely on grounds of
color, race, religion, ancestry, or national origin, and such exclusion is in violation of § 52 and this section. 40
Op.Atty.Gen. 174.

79.  —  —  Builders and developers, real estate

Persons engaged in the business of building and selling houses in a tract are operating "business establishments"
within the Unruh Civil Rights Act. Don Wilson Builders v. Superior Court for Los Angeles County (App. 2
Dist. 1963) 33 Cal.Rptr. 621, 220 Cal.App.2d 77. Civil Rights  1076

Construction company, which was engaged in business of developing, building, and selling tract of housing
accommodations, and its employee, operated "business establishments" within meaning of this section. Burks v.
Poppy Const. Co.(1962) 20 Cal.Rptr. 609, 57 Cal.2d 463, 370 P.2d 313. Civil Rights  1076

80.  —  —  Rentals, real estate

Those engaged in sale or rental of real property are covered by California's Unruh Civil Rights Act. Beliveau v.
Caras, C.D.Cal.1995, 873 F.Supp. 1393. Civil Rights  1071

Unruh Civil Rights Act applies to the business enterprise of renting apartments. Coronado v. Cobblestone
Village Community Rentals (App. 5 Dist. 2008) 77 Cal.Rptr.3d 883, 163 Cal.App.4th 831, rehearing denied,
review denied. Civil Rights  1077

Unruh Civil Rights Act, prior to January 1, 1995, did not afford cause of action for sexual harassment of tenant
by landlord. Brown v. Smith (App. 4 Dist. 1997) 64 Cal.Rptr.2d 301, 55 Cal.App.4th 767. Civil Rights 
1086

Minimum income requirement that landlord imposed evenhandedly on all prospective tenants, without regard to
their race, color, sex or other personal characteristics, did not violate Unruh Civil Rights Act (this section),
notwithstanding its alleged disparate impact on women. Harris v. Capital Growth Investors XIV (1991) 278
Cal.Rptr. 614, 52 Cal.3d 1142, 805 P.2d 873. Civil Rights  1077



The "adults only" restriction of mobile home lease, incorporating mobile home park's written rules and
regulations, violated provisions of the Unruh Civil Rights Act (Civ.C. § 51) and could not serve as valid basis
for termination of lease, and same was true though trial court found reliance of other tenants on the "no
children" policy and lack of adequate sewage and educational facilities necessary to absorb added population of
families with children. Adamson Companies v. Zipp (Super. 1984) 210 Cal.Rptr. 165, 163 Cal.App.3d Supp. 1.

Former tenant's request for restitution of her apartment and her stated cause of action for violations of the Unruh
Civil Rights Act (this section), which should have been raised as affirmative defense to landlord's claim of
possession in the earlier unlawful detainer action, was barred from additional contestation by the doctrine of res
judicata since the same primary right, that is the right to possession, was necessarily determined in prior
unlawful detainer judgment. Zimmerman v. Stotter (App. 2 Dist. 1984) 207 Cal.Rptr. 108, 160 Cal.App.3d
1067. Judgment  585(4)

County ordinance designed to prohibit discrimination in rental housing on basis of, inter alia, age or parenthood
was not void as preempted by combined effect of Fair Employment and Housing Act (Gov.C. § 12900 et seq.)
and Unruh Civil Rights Act (this section et seq.), because discrimination prohibited by ordinance was of sort
prohibited by statutes, and because legislature had stated its intent not to preempt the area. San Jose Country
Club Apartments v. Santa Clara County (App. 1 Dist. 1982) 187 Cal.Rptr. 493, 137 Cal.App.3d 948. Civil
Rights  1704; Counties  21.5

Nothing in the nature of an ordinary apartment complex is incompatible with the presence of families with
children, and therefore landlord's "no children" policy could not be sustained as reasonable despite its violation
of this section on the ground that the presence of children basically did not accord with the nature of the
business enterprise and other facilities provided. Marina Point, Ltd. v. Wolfson (1982) 180 Cal.Rptr. 496, 30
Cal.3d 721, 640 P.2d 115, certiorari denied 103 S.Ct. 129, 459 U.S. 858, 74 L.Ed.2d 111. Civil Rights 
1084

An eviction notice constitutes unlawful arbitrary discrimination by landlord if it expels a tenant who demands
that landlord maintain premises which do not endanger health and welfare of tenants and do not violate housing
codes. Newby v. Alto Riviera Apartments (App. 1 Dist. 1976) 131 Cal.Rptr. 547, 60 Cal.App.3d 288. Landlord
And Tenant  275

Action by landlord which does not restrict right of a tenant to insure habitable living premises and does not
discriminate on basis of race, sex, color, religion, ancestry or national origin is not actionable under the Unruh
Civil Rights Act if it proceeds from a motive of rational self-interest, i.e., if it is rationally related to facilities
provided. Newby v. Alto Riviera Apartments (App. 1 Dist. 1976) 131 Cal.Rptr. 547, 60 Cal.App.3d 288. Civil
Rights  1077

Eviction of tenant because of her activities in organizing meetings of tenants to object to rent increases did not
constitute a violation of the Unruh Civil Rights Act. Newby v. Alto Riviera Apartments (App. 1 Dist. 1976) 131
Cal.Rptr. 547, 60 Cal.App.3d 288. Civil Rights  1077

Plaintiffs stated cause of action for general and statutory damages on basis that defendant had refused
application of plaintiff to rent defendant's apartment for sole reason that plaintiff was member of Negro race.
Thomas v. Goulis (1966) 50 Cal.Rptr. 910, 64 Cal.2d 884, 413 P.2d 854. Civil Rights  1741

Cause of action was stated on theory of discrimination with respect to renting of apartment in rental housing
project development in connection with which defendant landlord had received public assistance. Peyton v.
Barrington Plaza Corp.(1966) 50 Cal.Rptr. 905, 64 Cal.2d 880, 413 P.2d 849. Injunction  118(1)

Const. Art. 1, § 26 (repealed) prohibiting state from denying right of any person to decline to sell, lease or rent
his real property to such persons as he in his absolute discretion chose constituted affirmative action on part of
state to change its existing laws from situation where discrimination was legally restricted to one wherein it was
encouraged and thus denied to Negro plaintiffs, whose offer to rent unoccupied apartments was denied solely
on ground that they were Negroes and denied to those similarly situated equal protection of laws as guaranteed



by Fourteenth Amendment to Federal Constitution and section was void in its general application. Mulkey v.
Reitman (1966) 50 Cal.Rptr. 881, 64 Cal.2d 529, 413 P.2d 825, certiorari granted 87 S.Ct. 500, 385 U.S. 967,
17 L.Ed.2d 431, affirmed 87 S.Ct. 1627, 387 U.S. 369, 18 L.Ed.2d 830. Constitutional Law  3260(1)

Person renting units in a triplex dwelling was operating a "business establishment" within meaning of this
section and was not entitled to refuse to rent one of the units to plaintiffs solely because they were Negroes.
Swann v. Burkett (App. 1 Dist. 1962) 26 Cal.Rptr. 286, 209 Cal.App.2d 685. Civil Rights  1077

The Hawkins Act, Health & Safety C. § 35700 et seq.(repealed; see, now, Gov.C. § 12900 et seq.) relating to
discrimination in renting "publicly assisted" multiple dwellings and which related to only part of the housing
field was not intended to exclude the application of the Unruh Civil Rights Act to a broader concept of the
housing field. Swann v. Burkett (App. 1 Dist. 1962) 26 Cal.Rptr. 286, 209 Cal.App.2d 685. Civil Rights 
1082; Statutes  223.2(1.1)

Reasonable requirements for establishing a prospective tenant's ability to pay rent would appear to be proper
under this section. 59 Op.Atty.Gen. 223, 3-18-76.

81.  —  —  Conspiracy to discriminate, real estate

Listing broker's conduct ineffectuating odd type sale to third party after owner had turned down offer by
plaintiffs who were Negroes may reasonably be held to be act in carrying out conspiracy to deny plaintiffs
benefit of services of real estate broker. Wagner v. O'Bannon (App. 2 Dist. 1969) 79 Cal.Rptr. 44, 274
Cal.App.2d 121. Conspiracy  18

82. Physicians and dentists

Unruh Civil Rights Act was not violated by physicians, as coroners or "de facto" coroners for county, in their
alleged misconduct associated with autopsy, which resulted in former prisoner's incarceration; although
physicians intentionally denied prisoner full economic and social advantages over course of 21 years in prison,
physicians' alleged conduct was not coterminous with business establishment discriminating against prisoner
arbitrarily or denying him public accommodations. Marsh v. San Diego County, S.D.Cal.2006, 432 F.Supp.2d
1035. Civil Rights  1098

Under California law, in deaf woman's action under Unruh Civil Rights Act against physician based on deaf
woman's alleged inability to effectively communicate with hospital staff during her husband's illness, Act
applied to physician in his capacity as independent contractor at hospital. Aikins v. St. Helena Hosp.,
N.D.Cal.1994, 843 F.Supp. 1329. Civil Rights  1045; Civil Rights  1737

Medical clinic's alleged retaliatory discrimination against patient litigants by terminating care for filing medical
malpractice action against clinic physicians did not violate the Unruh Act; the clinic's policy relied on patient's
conduct and applied irrespective of the race, color, sex, and religion, and the clinic's concerns about
communication and the physician-patient relationship were reasonably related to the medical services it
provided, even though the policy applied regardless of whether the patient's malpractice claim was legitimate,
how long the patient was with the group, whether the patient has been compliant during that period, and
whether the patient's care has been transferred. Scripps Clinic v. Superior Court (App. 4 Dist. 2003) 134
Cal.Rptr.2d 101, 108 Cal.App.4th 917, rehearing denied, review denied. Civil Rights  1015; Civil Rights

 1045

On appeal from dismissal of complaint on ERISA preemption grounds, it was premature for Court of Appeal to
consider issue of whether doctors' and medical group's First Amendment rights could be interposed as a defense
to patient's claims under the Unruh Civil Rights Act, arising out of doctors' alleged refusal to provide patient
with additional infertility treatments because of her sexual orientation, where doctors and medical group had not
raised a First Amendment defense, making it uncertain whether issue would arise on remand, and facts were
insufficiently developed to show whether doctors' religious views influenced them to refuse to perform
procedures for all persons or for only certain classes of persons. Benitez v. North Coast Women's Care Medical



Group, Inc.(App. 4 Dist. 2003) 131 Cal.Rptr.2d 364, 106 Cal.App.4th 978. Appeal And Error  843(2)

There was nothing in complaint, alleging that medical defendants violated this section by their refusal to
provide future medical care to plaintiffs, to indicate that plaintiffs publicly criticized anyone, rather, it simply
established that plaintiffs wrote letter to state agency which had already commenced investigation of emergency
room treatment at defendants' hospital; therefore, there was no evidence that plaintiffs irreparably damaged
physician-patient relationship so as to preclude them from stating valid cause of action for violation of Unruh
Civil Rights Act. Leach v. Drummond Medical Group, Inc.(App. 5 Dist. 1983) 192 Cal.Rptr. 650, 144
Cal.App.3d 362. Civil Rights  1741

The "services in all business establishments," to which all persons are entitled under the Unruh Act regardless
of race or color, include the services of a physician. Washington v. Blampin (App. 2 Dist. 1964) 38 Cal.Rptr.
235, 226 Cal.App.2d 604. Civil Rights  1049

A dentist office is not "other public place of amusement or accommodation" within meaning of equal rights
statute rendering person liable in damages for refusal to admit persons because of color or race to certain
enumerated places or other public place of amusement or accommodation. Coleman v. Middlestaff (Super.
1957) 147 Cal.App.2d Supp. 833, 305 P.2d 1020. Civil Rights  1045

83. Funerals and burial services

Given sensitive nature of services offered by memorial park, policy permitting private funerals by which those
who are not invited may not attend is a reasonable regulation "rationally related to services performed" by
memorial park, and, therefore, memorial park could exclude unwanted guests from private funeral and burial
services without violating this section. Ross v. Forest Lawn Memorial Park (App. 2 Dist. 1984) 203 Cal.Rptr.
468, 153 Cal.App.3d 988. Civil Rights  1049

84. Insurance

Insurer's allegedly arbitrary denial of life insurance based on HIV-positive status of applicant's spouse was
actionable under Unruh Civil Rights Act of California law; Act prohibits discrimination on basis of association
with person in protected class, and person with disability is in protected class. Kotev v. First Colony Life Ins.
Co., C.D.Cal.1996, 927 F.Supp. 1316. Civil Rights  1025

Ability of life insurer to show legitimate reason for denial of application by applicant with HIV-positive spouse
was immaterial to issue of whether or not applicant stated claim under Unruh Civil Rights Act of California law
for discrimination on basis of association with disabled person. Kotev v. First Colony Life Ins. Co.,
C.D.Cal.1996, 927 F.Supp. 1316. Civil Rights  1025

Safe harbor of Americans with Disabilities Act (ADA) stating that it does not prohibit insurers from
underwriting, classifying, or administering risk based on state law did not entitle life insurer to dismissal of
ADA claim for denial of life insurance based on applicant's association with his HIV-positive spouse; since
court was deciding motion to dismiss for failure to state claim, it could not rule on issue whether insurer
violated state law in denying application, and applicant had stated claim for violation of California's Unruh
Civil Rights Act. Kotev v. First Colony Life Ins. Co., C.D.Cal.1996, 927 F.Supp. 1316. Civil Rights  1025

Spouse of community college district employee failed to state claim under California Unruh Civil Rights Act
prohibiting discrimination by business establishments, even though spouse alleged that district's failure to
continue spouse's coverage under district's group health insurance plan following employee's death was
motivated by racial animus towards mixed marriages, as discrimination was not in course of furnishing goods,
services, or facilities to clients, patrons, or customers; spouse was not "customer" of district, but, rather, his
only relationship with district was as spouse of employee and obligations to him arose from employment
relationship between employee and district. Moran v. Peralta Community College Dist., N.D.Cal.1993, 825
F.Supp. 891. Civil Rights  1049; Civil Rights  1131

Since the Department of Insurance is not a "business establishment" within the meaning of the Unruh Civil



Rights Act, that law has no bearing on any regulation the Commissioner may adopt. Spanish Speaking Citizens'
Foundation, Inc. v. Low (App. 1 Dist. 2000) 103 Cal.Rptr.2d 75, 85 Cal.App.4th 1179, modified on denial of
rehearing, review denied. Civil Rights  1049

Insurer's refusal to issue unmarried homosexual couple joint umbrella policy under same terms and conditions
as offered to married couples did not constitute unlawful discrimination in violation of Unruh Act, which
forbids discrimination against individuals on basis of sexual orientation; insurer's policy legitimately
distinguished between married and unmarried couples, and not on basis of sexual orientation. Beaty v. Truck
Ins. Exchange (App. 3 Dist. 1992) 8 Cal.Rptr.2d 593, 6 Cal.App.4th 1455, review denied. Civil Rights 
1042

85. Price discounts and differentials

California's Unruh Civil Rights Act prevents more than discrimination in access to business or its services; it
also prevents discrimination in form of pricing differentials. Chabner v. United of Omaha Life Ins. Co., C.A.9
(Cal.)2000, 225 F.3d 1042. Civil Rights  1041

Disparities in treatment and pricing that are reasonable do not violate California's Unruh Civil Rights Act.
Chabner v. United of Omaha Life Ins. Co., C.A.9 (Cal.)2000, 225 F.3d 1042. Civil Rights  1041

Mortality rating assigned to insured who suffered from fascioscapulohumeral (FSH) muscular dystrophy (MD)
was not actuarially sound or related to actual and reasonably anticipated experience, in violation of California's
Insurance Code, and amounted to unreasonable price differential in violation of California's Unruh Civil Rights
Act; even assuming insurer's estimate of four year decrease in life expectancy was correct, rating which
corresponded to nine to eleven year decrease in life expectancy was arbitrarily high, and underwriter handing
insured's application had no experience with insured's rare disorder. Chabner v. United of Omaha Life Ins. Co.,
C.A.9 (Cal.)2000, 225 F.3d 1042. Civil Rights  1042; Insurance  1518

Where a business provides discounts based on classes of persons, the test used to determine whether there has
been a violation of the Unruh Civil Rights Act is whether the discount involves an arbitrary class-based
generalization. Pizarro v. Lamb's Players Theatre (App. 4 Dist. 2006) 37 Cal.Rptr.3d 859, 135 Cal.App.4th
1171, review denied. Civil Rights  1049

For purposes of the Unruh Civil Rights Act, unequal treatment includes offering price discounts on an arbitrary
basis to certain classes of individuals. Pizarro v. Lamb's Players Theatre (App. 4 Dist. 2006) 37 Cal.Rptr.3d
859, 135 Cal.App.4th 1171, review denied. Civil Rights  1041

Unruh Act [West's Ann.Cal.Civ.Code § 51] prohibited car wash and nightclub from offering price discounts to
women without offering similar discounts to men. Koire v. Metro Car Wash (1985) 219 Cal.Rptr. 133, 40
Cal.3d 24, 707 P.2d 195. Civil Rights  1046; Civil Rights  1049

85.5. Colleges and universities

State statute making illegal aliens eligible for less-expensive resident tuition at state colleges and universities, if
they attend a California high school for three years and graduate or attain the equivalent, did not discriminate
against nonresident United States citizens on the basis of national origin in violation of the Unruh Civil Rights
Act. Martinez v. Regents of University of California (App. 3 Dist. 2008) 83 Cal.Rptr.3d 518, 166 Cal.App.4th
1121, modified on denial of rehearing, review filed. Colleges And Universities  9.20(2)

86. Vehicle rentals

Rental car lessors' refusal to rent vehicles to persons under age 25 was not "unfair business practice" under
unfair competition law (UCL), as statute that regulates vehicle rental agreements authorizes vehicle rental
companies to require rental drivers to have attained minimum age. Lazar v. Hertz Corp.(App. 1 Dist. 1999) 82
Cal.Rptr.2d 368, 69 Cal.App.4th 1494, review denied. Antitrust And Trade Regulation  194



86.5. Cable service providers

Cable service provider's practice of offering music service only as part of basic cable package including
television service did not violate the Unruh Civil Rights Act, as applied to blind subscriber, despite subscriber's
claim that the practice had an adverse impact on blind persons, under provision of the Act expressly exempting
standards applicable alike to persons of every sex, color, race, religion, ancestry, national origin, or blindness or
other physical disability, where the practice applied equally to sighted and blind subscribers. Belton v. Comcast
Cable Holdings, LLC (App. 1 Dist. 2007) 60 Cal.Rptr.3d 631, 151 Cal.App.4th 1224. Civil Rights  1047

87. Injunction

District judge did not abuse his discretion in determining that women runners who sought preliminary
mandatory injunction to require organizers of 1984 Summer Olympic Games to include 5,000 meter and 10,000
meter track events for women did not demonstrate fair chance of success on merits of their claim that rule under
which event must be recognized internationally through national and international competition during four
years before it is first considered for inclusion as Olympic event violated this section. Martin v. International
Olympic Committee, C.A.9 (Cal.)1984, 740 F.2d 670. Civil Rights  1762

Operators of website on which prospective adoptive parents posted profiles for fee were not engaged in
expressive speech protected under First Amendment that could be violated by any injunction granted to
same-sex couple whose application to have profile posted on website was rejected; operators conducted
commercial enterprise. Butler v. Adoption Media, LLC, N.D.Cal.2007, 486 F.Supp.2d 1022. Constitutional
Law  2151; Telecommunications  1346

Blind customers and organizations for the blind alleging that retailer's website was inaccessible to blind
persons, in violation of the Americans with Disabilities Act (ADA) public accommodations provision,
California's Unruh Act, and California's Disabled Persons Act, were not entitled to preliminary injunction
requiring retailer to take affirmative steps to change programming of its websites to accommodate the blind;
evidence presented on the preliminary injunction motion, including declarations of blind individuals who
allegedly were able to navigate retailer's website, precluded customers from demonstrating that relevant facts
clearly favored finding that website was inaccessible. National Federation of the Blind v. Target Corp.,
N.D.Cal.2006, 452 F.Supp.2d 946. Civil Rights  1457(2); Civil Rights  1762

Injunctive relief is available as a cumulative remedy for violations of state disability access laws regardless of
whether the plaintiff elects to recover under the Unruh Civil Rights Act or the Disabled Persons Act (DPA).
Molski v. Arciero Wine Group (App. 2 Dist. 2008) 79 Cal.Rptr.3d 574, 164 Cal.App.4th 786, review denied.
Civil Rights  1762

An action for injunctive relief, under the Unruh Civil Rights Act, may be brought by a person on behalf of all
persons similarly situated. Don Wilson Builders v. Superior Court for Los Angeles County (App. 2 Dist. 1963)
33 Cal.Rptr. 621, 220 Cal.App.2d 77. Parties  35.83

Injunctive relief as well as damages may be available under the Unruh Civil Rights Act. Don Wilson Builders v.
Superior Court for Los Angeles County (App. 2 Dist. 1963) 33 Cal.Rptr. 621, 220 Cal.App.2d 77. Civil Rights

 1760; Injunction  94

Although § 52 and this section, prohibiting discriminatory practices in "business establishments", contains no
express provision for injunctive relief, that remedy as well as damages may be available to an aggrieved person.
Burks v. Poppy Const. Co.(1962) 20 Cal.Rptr. 609, 57 Cal.2d 463, 370 P.2d 313. Injunction  89(5)

88. Class actions

Named plaintiffs and their counsel adequately represented proposed class members, as required to certify class
action against hotel, under ADA, California Disabled Persons Act (CDPA), and California's Unruh Civil Rights
Act, alleging hotel's golf courses refused to provide single-rider golf carts to accommodate mobility-impaired
golfers, since there were no discernible conflicts of interest between plaintiffs and absent class members, and



counsel were skilled and experienced; plaintiffs and class members all suffered similar injury and sought same
general relief as result of hotel's allegedly discriminatory practice, and named plaintiffs were familiar with basic
elements of case. Celano v. Marriott Intern., Inc., N.D.Cal.2007, 242 F.R.D. 544. Federal Civil Procedure 
182.5

Typicality requirement was satisfied for certification of class action against hotel, under ADA, California
Disabled Persons Act (CDPA), and California's Unruh Civil Rights Act, since named plaintiffs' claims that they
attempted to play at hotel's golf courses, but were deterred due to hotel's refusal to provide single-rider golf
carts to accommodate mobility-impaired persons, were based on same legal theory and requested same relief as
proposed class members' claims, and named plaintiff who contacted hotel's courses, attempted to set up tee
time, but was told they could not provide him with accessible cart made same claim that potential class
members would have made. Celano v. Marriott Intern., Inc., N.D.Cal.2007, 242 F.R.D. 544. Federal Civil
Procedure  182.5

Alleged common discriminatory practice, by hotel's failure to provide single-rider carts for mobility-impaired
golfers at hotel golf courses, satisfied commonality requirement for certification of class action against hotel
corporation, under ADA, California Disabled Persons Act (CDPA), and California's Unruh Civil Rights Act;
key questions of whether golf courses must provide carts for mobility-impaired players, and whether hotel was
liable as owner and operator of golf courses, were common to and determinative of all class members' claims,
and plaintiffs' failure to agree on exact number, model, or brand of required carts did not defeat commonality.
Celano v. Marriott Intern., Inc., N.D.Cal.2007, 242 F.R.D. 544. Federal Civil Procedure  182.5

Declarations of 21 mobility-impaired putative class members, who allegedly were unable to play golf at hotel
golf courses due to absence of single-rider carts, were insufficient to satisfy numerosity requirement for
certification of class action against hotel, under ADA, California Disabled Persons Act (CDPA), and
California's Unruh Civil Rights Act, since it would not be impracticable to join these individuals in suit;
plaintiffs' census data and statistics of potential golfers with disabilities did not show they were deterred from
playing golf specifically at hotel's golf courses due to lack of carts as opposed to some other accommodation.
Celano v. Marriott Intern., Inc., N.D.Cal.2007, 242 F.R.D. 544. Federal Civil Procedure  182.5

Certification of injunctive class action was appropriate in suit alleging that restaurant chain violated the ADA
and California statutes by not ensuring physical access for disabled customers using wheelchairs and scooters,
considering that plaintiffs' allegations concerning architectural barriers necessarily involved acts that were
generally applicable to the class as a whole; moreover, fact that plaintiffs were seeking only the statutory
minimum of damages under the California statutes supported conclusion that plaintiffs' damages claims did not
predominate over their claims for injunctive relief. Moeller v. Taco Bell Corp., N.D.Cal.2004, 220 F.R.D. 604.
Federal Civil Procedure  182.5

Adequacy of representation requirement for class certification was satisfied in suit alleging that restaurant chain
violated the ADA and California statutes by not ensuring physical access for disabled customers using
wheelchairs and scooters, despite defendant's claim that named plaintiffs lacked a thorough understanding of
the case because their depositions demonstrated that they did not know how the various legal standards at issue
in the case related to the barriers allegedly confronted. Moeller v. Taco Bell Corp., N.D.Cal.2004, 220 F.R.D.
604. Federal Civil Procedure  182.5

Typicality requirement for class certification was satisfied in suit alleging that restaurant chain violated the
ADA and California statutes by not ensuring physical access for disabled customers using wheelchairs and
scooters; named plaintiffs all used wheelchairs or scooters for mobility and encountered allegedly
discriminatory barriers and policies at defendant's restaurants, and named plaintiffs challenged the barriers
under the same statutes and remedial theories as the class. Moeller v. Taco Bell Corp., N.D.Cal.2004, 220
F.R.D. 604. Federal Civil Procedure  182.5

Commonality requirement for class certification was satisfied in suit alleging that restaurant chain violated the
ADA and California statutes by not ensuring physical access for disabled customers using wheelchairs and



scooters; proposed class challenged the accessibility of architectural elements, such as queue lines, entrances,
condiment and drink dispensers, dining areas, restrooms and parking lots, and state of such elements at
defendant's restaurants, and legal adequacy of such elements, were issues of fact and law common to all class
members. Moeller v. Taco Bell Corp., N.D.Cal.2004, 220 F.R.D. 604. Federal Civil Procedure  182.5

Numerosity requirement for class certification was satisfied in suit alleging that restaurant chain violated the
ADA and California statutes by not ensuring physical access for disabled customers using wheelchairs and
scooters; plaintiffs presented evidence that there were approximately 151,000 persons in California who were
potential members of proposed class, and that restaurants covered by the proposed class had more than fifty
million transactions in 2002 alone. Moeller v. Taco Bell Corp., N.D.Cal.2004, 220 F.R.D. 604. Federal Civil
Procedure  182.5

Proposed nationwide class of hearing-impaired employees, and subclass of California employees, satisfied
requirements for class certification in action against employer for allegedly applying incorrect hearing standards
to drivers of company vehicles, and failing to address communication barriers, in violation of ADA and
California law; potential class members were numerous and spread throughout country, employer's liability
depended on common questions of law and fact, representative plaintiffs suffered same alleged injuries as class,
and had no conflicts of interest with class, and employer's alleged practices applied to class as whole. Bates v.
United Parcel Service, N.D.Cal.2001, 204 F.R.D. 440, appeal denied 2002 WL 32615336. Federal Civil
Procedure  184.10

Movie theater owner's removal of certain design features from theaters, which were challenged as not fully
accommodating to disabled patrons under ADA and California Disabled Persons Act, did not preclude
certification of class of disabled persons who were allegedly denied proper accommodations pursuant to rule
allowing for certification because class-wide injunctive relief is appropriate, on grounds that claims for
monetary damages now predominated since claims for injunctive relief were largely moot; even if claims for
injunctive relief were completely moot, certification would still be appropriate. Arnold v. United Artists Theatre
Circuit, Inc., N.D.Cal.1994, 158 F.R.D. 439, amended on denial of reconsideration. Federal Civil Procedure

 181

Fact that class of disabled persons who were allegedly denied sufficient accommodations in movie theaters
under California Disabled Persons Act claimed that violations occurred at several different theaters owned by
defendant did not preclude certification of class on grounds that defendant did not act "on grounds generally
applicable to class"; differences in violations at different theaters were not relevant because, even if particular
theater was visited by few class members, violations of Act would affect all members of class, and plaintiffs
alleged commonalities among violations at different theaters. Arnold v. United Artists Theatre Circuit, Inc.,
N.D.Cal.1994, 158 F.R.D. 439, amended on denial of reconsideration. Federal Civil Procedure  181

Claims of class of disabled persons alleging that insufficient accommodations at movie theaters owned by
defendant violated California Disabled Persons Act, and thus deterred class members from visiting theaters,
were not appropriate for class certification along with claim that class members were actually subjected to
insufficient accommodations when they visited theaters; "deterrence" claims were not susceptible to clear direct
proof and raised individual-specific issues that would substantially increase complexity of case. Arnold v.
United Artists Theatre Circuit, Inc., N.D.Cal.1994, 158 F.R.D. 439, amended on denial of reconsideration.
Federal Civil Procedure  181

Claims for damages under California Disabled Persons Act, by class of disabled persons alleging that they were
denied sufficient accommodations at movie theaters owned by defendant, were not so complex as to render
action inappropriate for certification as class action; where plaintiffs sought only statutory minimum damages
for each violation, claims required only proof of access situation at relevant time, determination of legal
sufficiency of accommodations, and proof of number of occasions that each plaintiff visited theaters and was
subjected to inadequate accommodations. Arnold v. United Artists Theatre Circuit, Inc., N.D.Cal.1994, 158
F.R.D. 439, amended on denial of reconsideration. Federal Civil Procedure  181



Certification of class of disabled persons who were allegedly denied sufficient accommodations in movie
theaters owned by defendant, in violation of ADA and California Disabled Persons Act, was appropriate under
rule allowing for certification where party opposing class has acted or refused to act on grounds generally
applicable to class, thereby making appropriate final injunctive relief with respect to whole class, despite class'
claim for damages under Disabled Persons Act; claims of class members were "remarkably" homogenous in
that all members challenged same actions of defendant. Arnold v. United Artists Theatre Circuit, Inc.,
N.D.Cal.1994, 158 F.R.D. 439, amended on denial of reconsideration. Federal Civil Procedure  181

Viability of individual suits under the Unruh Civil Rights Act was a relevant, albeit not determinative,
consideration in assessing whether class certification was appropriate in an action by male customer against a
nationwide retailer alleging that its offering of "Ladies Day" promotional discounts for oil changes at its
automotive repair facilities was gender-based discrimination in violation of the Unruh Civil Rights Act, the
Gender Tax Repeal Act, and the unfair competition statute. Reese v. Wal-Mart Stores, Inc.(App. 3 Dist. 1999)
87 Cal.Rptr.2d 346, 73 Cal.App.4th 1225. Parties  35.7

Small likelihood that a multiplicity of actions would arise were a class not certified was a relevant consideration
in assessing whether class certification was appropriate in an action by male customer against a nationwide
retailer alleging that its offering of "Ladies Day" promotional discounts for oil changes at its automotive repair
facilities was gender-based discrimination in violation of the Unruh Civil Rights Act, the Gender Tax Repeal
Act, and the unfair competition statute, where the retailer had pursued the promotion for many years without
spawning a lawsuit and the customer had deliberately generated his own injury after consulting counsel. Reese
v. Wal-Mart Stores, Inc.(App. 3 Dist. 1999) 87 Cal.Rptr.2d 346, 73 Cal.App.4th 1225. Parties  35.7

Class certification could be denied in an action by male customer against a nationwide retailer alleging that its
offering of "Ladies Day" promotional discounts for oil changes at its automotive repair facilities was
gender-based discrimination in violation of the Unruh Civil Rights Act, the Gender Tax Repeal Act, and the
unfair competition statute, where individual claims were viable without class treatment, multiple lawsuits were
unlikely, class treatment would consume more time and expense than individual suits, some form of effective
class-wide relief was available under the unfair competition statute, and statutory penalties could disgorge any
unjust enrichment. Reese v. Wal-Mart Stores, Inc.(App. 3 Dist. 1999) 87 Cal.Rptr.2d 346, 73 Cal.App.4th 1225.
Parties  35.71

In class action brought by a group of homosexual males against a public bath house, which was patronized
largely by homosexual men, on behalf of nine subclasses of patrons, who either had been or would be denied
admission to bath house premises solely by reason of their personal characteristics, essential allegations of
community of interest were patently insufficient, since only issue common to named plaintiffs and unnamed
class members, i.e., whether bath house was liable under Unruh Civil Rights Act for wrongful exclusion of any
person possessing alleged personal characteristics, was insufficient, given fact that each claimant had to still
litigate number of substantial fact questions peculiar to his right of recovery. Bartlett v. Hawaiian Village,
Inc.(App. 1 Dist. 1978) 151 Cal.Rptr. 392, 87 Cal.App.3d 435. Parties  35.61

89. Jurisdiction

State of California did not consent to suit in federal court in passing Unruh Civil Rights Act providing for suit
under its provisions in any competent jurisdiction. Stanley v. Trustees of California State University, C.A.9
(Cal.)2006, 433 F.3d 1129. Federal Courts  267

District court would decline to exercise supplemental jurisdiction over disabled restaurant patron's state law
civil rights claims under California Unruh Civil Rights Act and Disabled Persons Act (DPA), alleging that he
was unable or had difficulty using or accessing restaurant's public accommodations; although it would have
been more convenient to have the suit adjudicated in one action, state law claims substantially predominated
over Americans with Disabilities Act (ADA) claims having included a request for significant damages not
available under the ADA, and state law claims raised novel and complex issues of state law as to whether
patron was required to prove intent to recover damages. Feezor v. Tesstab Operations Group, Inc.,



S.D.Cal.2007, 524 F.Supp.2d 1222. Federal Courts  15

District court would decline to exercise supplemental jurisdiction over allegedly disabled restaurant patron's
state law claims pursuant to Disabled Person Act (DPA), Unruh Civil Rights Act (Unruh Act), and California
Health and Safety Code; those claims were more appropriately resolved by California courts in light of current
state of California disability law as to whether damages provision required proof of intentional discrimination,
balance of Unruh Act's remedial provisions presented novel and complex matters of state law that were better
left to California courts for interpretation and decision, and interests of comity had become more compelling as
courts struggled to resolve what was at the moment an irreconcilable tension between ADA and Unruh Act.
Wilson v. PFS, LLC, S.D.Cal.2007, 493 F.Supp.2d 1122. Federal Courts  15

Underlying factual allegations were the same for all of allegedly disabled restaurant patron's claims, and
therefore his claims pursuant to California's Disabled Person Act (DPA), Unruh Civil Rights Act, and
California Health and Safety Code shared requisite "common nucleus of operative fact" with his federal ADA
claim so as to allow district court to exercise supplemental jurisdiction over state law claims. Wilson v. PFS,
LLC, S.D.Cal.2007, 493 F.Supp.2d 1122. Federal Courts  15

District court would not decline to exercise jurisdiction over disabled patron's claims against owner and
operator of retail store brought under California's Unruh Civil Rights Act; since court had found summary
judgment for patron appropriate as to at least one architectural barrier, it was necessary for the court to exercise
jurisdiction for remedial purposes, and court had already expended judicial resources in resolving parties'
cross-motions for partial summary judgment. Wilson v. Pier 1 Imports (US), Inc., E.D.Cal.2006, 439 F.Supp.2d
1054. Federal Courts  48

90. Limitation of actions

Claim that private owners of housing project violated Unruh Civil Rights Act because of lack of handicap
accessibility would not be time barred, as any violation would constitute a continuing violation, but claim
against redevelopment agency which sold the land to the city would have accrued for limitations purposes at the
time of public meetings which approved the project. Independent Housing Services of San Francisco v.
Fillmore Center Associates, N.D.Cal.1993, 840 F.Supp. 1328. Limitation Of Actions  58(1)

California Unruh Act seeks to protect against personal injury, and thus, one-year California statute of
limitations applicable to personal injury actions applied, rather than California statute of limitations applicable
to action upon liability created by statute or catch-all provision applicable to actions not hereinbefore provided
for. Mitchell v. Sung, N.D.Cal.1993, 816 F.Supp. 597. Civil Rights  1733

Fair patron's claims for denial of full and equal access to public accommodations and free speech, based on
enforcement of a dress code at a county fair, arose from common law principles and thus were governed by the
one-year statute of limitations applicable to actions seeking damages for injury caused by the wrongful act or
neglect of another, rather than the three-year statute of limitations applicable to actions upon a liability created
by statute. Gatto v. County of Sonoma (App. 1 Dist. 2002) 120 Cal.Rptr.2d 550, 98 Cal.App.4th 744. Civil
Rights  1733

Filing requirements of the Government Claims Act applied to fair patron's claim for denial of full and equal
access to public accommodations and free speech, arising from enforcement of a dress code at a county fair, and
thus county's rejection of claim extended the applicable one-year limitations period by six months; patron's
request for damages was not merely incidental to a transcendent interest in injunctive relief, but was the primary
relief sought, and the fact that the patron recovered only $1,000, plus $23,700 in attorney fees and costs, was
immaterial to whether the Government Claims Act applied. Gatto v. County of Sonoma (App. 1 Dist. 2002) 120
Cal.Rptr.2d 550, 98 Cal.App.4th 744. Limitation Of Actions  105(1)

Emancipated minor's sexual harassment and interference with civil rights claims against juvenile treatment
facility and security firm were governed by one-year statute of limitations applicable to personal injury actions,
rather than three-year period applicable to actions based upon statutory liability and of a type not existing at



common law, as civil rights statute at issue constituted refinement and codification of existing common law
liability for violation of civil rights. West Shield Investigations and Sec. Consultants v. Superior Court (App. 6
Dist. 2000) 98 Cal.Rptr.2d 612, 82 Cal.App.4th 935, modified on denial of rehearing, review denied. Civil
Rights  1733

91. Bifurcation of action

Bifurcation of action by nationwide class of employees, and subclass of California employees, against employer
for alleged violations of ADA and California law, into separate liability and damages phases, was appropriate;
no prejudice resulted to employer, issues of liability and damages were separable, bifurcation was convenient,
promoted judicial economy, and reduced risk of confusion, since it reduced amounts and types of evidence to be
introduced at each phase. Bates v. United Parcel Service, N.D.Cal.2001, 204 F.R.D. 440, appeal denied 2002
WL 32615336. Federal Civil Procedure  1961

92. Parties — In general

Franchisee did not have standing to claim on behalf of Filipino cashiers and accountants that franchisors
violated Unruh Civil Rights Act by terminating franchise after suggesting that franchisee should replace
Filipino employees. Reyes v. Atlantic Richfield Co., C.A.9 (Cal.)1993, 12 F.3d 1464. Civil Rights  1737

City redevelopment agency which assembled land which it then sold to private developer for construction of
housing project had no duty under Unruh Civil Rights Act to ensure that project did not discriminate against
physically handicapped persons. Independent Housing Services of San Francisco v. Fillmore Center Associates,
N.D.Cal.1993, 840 F.Supp. 1328. Civil Rights  1083

An individual plaintiff has standing under the Unruh Civil Rights Act if he or she has been the victim of the
defendant's discriminatory act. Angelucci v. Century Supper Club (2007) 59 Cal.Rptr.3d 142, 41 Cal.4th 160,
158 P.3d 718, modification denied. Civil Rights  1735

African-American investment advisor's complaint, which alleged that he accompanied his business clients to
bank to aid them in transacting their business and that because of his race, bank tried to convince clients that he
was trying to pull a "scam" and refused to conduct transaction, stated cause of action against bank under Unruh
Act, even though he was not customer of bank; by refusing to allow him to accompany his clients to bank, bank
denied him "full and equal accommodations, advantages, facilities, privileges or services" of bank, which, if
done on basis of race, violated Unruh Act. Jackson v. Superior Court (App. 1 Dist. 1994) 36 Cal.Rptr.2d 207,
30 Cal.App.4th 936. Civil Rights  1049

93.  —  —  Class members, parties

Individual, as member of class, is protected under Unruh Civil Rights Act entitling all persons to full and equal
accommodations in all business establishments no matter what their sex, race, color, religion, ancestry, and
national origin, or physical disability. Gayer v. Polk Gulch, Inc.(App. 1 Dist. 1991) 282 Cal.Rptr. 556, 231
Cal.App.3d 515, review denied. Civil Rights  1049

Membership in protected class is requirement for protection under Unruh Civil Rights Act entitling all persons
to full and equal accommodations in all business establishments no matter what their sex, race, color, religion,
ancestry, national origin, or physical disability. Gayer v. Polk Gulch, Inc.(App. 1 Dist. 1991) 282 Cal.Rptr. 556,
231 Cal.App.3d 515, review denied. Civil Rights  1049

94.  —  —  Attorney general, parties

The attorney general may bring an action under the Unruh Civil Rights Act. Crowell v. Isaacs (App. 1 Dist.
1965) 45 Cal.Rptr. 566, 235 Cal.App.2d 755. Attorney General  7; Civil Rights  1735

People of the state, acting through the attorney general, had authority to maintain a civil action to restrain
violations of the Civil Rights Act by parties engaged in building and selling homes in a housing tract. Don
Wilson Builders v. Superior Court for Los Angeles County (App. 2 Dist. 1963) 33 Cal.Rptr. 621, 220



Cal.App.2d 77. Attorney General  7; Civil Rights  1737

94.5. Standing

Franchisee was not person aggrieved by franchisor's allegedly discriminatory requirement that potential buyers
of franchise pass English language proficiency assessment (ELPA), as required for franchisee's standing to
pursue claim against franchisor for violation of California's Unruh Civil Rights Act, since buyers themselves
expressly stated that franchisor did not discriminate against them. De Walshe v. Togo's Eateries, Inc.,
C.D.Cal.2008, 567 F.Supp.2d 1198. Civil Rights  1737

95. Pleadings — In general

A plaintiff who pleads a violation of the Americans with Disabilities Act (ADA) does not need to allege
anything further in order to state a claim under California's Unruh Act. National Federation of the Blind v.
Target Corp., N.D.Cal.2006, 452 F.Supp.2d 946. Civil Rights  1049

Civil rights complaint which alleged that defendant, who had exclusive right to sell plaintiffs' house, failed
affirmatively to seek out Negro buyers and to advertise affirmatively that buyers of all races were invited to
purchase did not show the required denial of equal rights or discrimination on account of race or color. Crowell
v. Isaacs (App. 1 Dist. 1965) 45 Cal.Rptr. 566, 235 Cal.App.2d 755. Civil Rights  1741

96.  —  —  Sufficiency of pleadings

Allegations by blind customer and organizations for the blind that retailer's website was not accessible to blind
individuals, and that such inaccessibility denied blind customers full and equal access to retailer's stores as well
as the ability to enjoy retailer's services offered to the public through the website, were sufficient to state claim
under California's Unruh Act. National Federation of the Blind v. Target Corp., N.D.Cal.2006, 452 F.Supp.2d
946. Civil Rights  1047; Civil Rights  1049

A plaintiff seeking to establish a cause of action for damages under the Unruh Civil Rights Act must plead and
prove intentional discrimination in public accommodations in violation of the terms of the Act. Coronado v.
Cobblestone Village Community Rentals (App. 5 Dist. 2008) 77 Cal.Rptr.3d 883, 163 Cal.App.4th 831,
rehearing denied, review denied. Civil Rights  1044

African-American physician stated valid claim against hospital under Unruh Civil Rights Act by alleging
pattern of racist conduct, which was intended to provide his minority patients with lesser standard of care and to
interfere with his ability to care for them; hospital, as business enterprise, offered facilities to qualified
physicians, who were not employees, in exchange for fees and other considerations, and thus physician's suit
properly alleged racial discrimination by business entity in provision of facilities under Act. Payne v. Anaheim
Memorial Medical Center, Inc.(App. 4 Dist. 2005) 30 Cal.Rptr.3d 230, 130 Cal.App.4th 729, rehearing denied,
review denied. Civil Rights  1045

Plaintiff claiming disability discrimination sufficiently alleged intentional discrimination in violation of Unruh
Act by alleging a violation of section of the Act, that restaurant "wrongfully and unlawfully denied accessible
restroom facilities to physically handicapped persons," and that it acted with "knowledge of the effect [its
conduct] was having on physically disabled persons". Hankins v. El Torito Restaurants, Inc.(App. 1 Dist. 1998)
74 Cal.Rptr.2d 684, 63 Cal.App.4th 510, review denied. Civil Rights  1741

Tenant, who alleged that process server improperly served unlawful detainer complaint and signed a false
affidavit, but who failed to allege that he was subject to discrimination on basis of sex, race, color, religion,
ancestry, or national origin, failed to state a cause of action under the Unruh Civil Rights Act (§§ 51 to 53).
Slaughter v. Legal Process and Courier Service (App. 1 Dist. 1984) 209 Cal.Rptr. 189, 162 Cal.App.3d 1236.
Civil Rights  1741

Complaint alleging that plaintiff was a victim of discrimination because of his sex in that he was "attired in a
leisure suit" when he entered defendant's food and drink establishment and was told that he could not be served



unless he wore a tie albeit that food and drink were being served "to female patrons who were similarly attired
in leisure suits" was sufficient to state a cause of action under Unruh Act prohibiting arbitrary discrimination.
Hales v. Ojai Valley Inn and Country Club (App. 2 Dist. 1977) 140 Cal.Rptr. 555, 73 Cal.App.3d 25. Civil
Rights  1741

On special demurrer to complaint for alleged arbitrary discrimination arising from requirement in defendant's
food and drink establishment that men wear ties but women need not, plaintiff might well, in discretion of trial
court, be required to allege some facts in more detail, but complaint was sufficient to indicate nature of
plaintiff's contention and, hence, to state a cause of action which was good as against a general demurrer. Hales
v. Ojai Valley Inn and Country Club (App. 2 Dist. 1977) 140 Cal.Rptr. 555, 73 Cal.App.3d 25. Civil Rights

 1741

Complaint alleging that due to his sex plaintiff was denied services, advantages, accommodations, facilities, and
privileges accorded to other persons in defendant's food and drink establishment was sufficient to state a cause
of action under Unruh Act as against a general demurrer. Hales v. Ojai Valley Inn and Country Club (App. 2
Dist. 1977) 140 Cal.Rptr. 555, 73 Cal.App.3d 25. Civil Rights  1741

Complaint containing allegations, in a father's cause of action, that he had entered into an agreement with
defendant physician whereby physician was to render services to father's minor child, and that such services
were thereafter refused on account of plaintiffs' race or color was sufficient to state a cause of action against
physician both on behalf of the father and on behalf of the child. Washington v. Blampin (App. 2 Dist. 1964) 38
Cal.Rptr. 235, 226 Cal.App.2d 604. Civil Rights  1741

Negro's complaint which alleged that companies, which were engaged in business of developing, building and
selling a tract of housing accommodations, and a bank entered into a conspiracy to impose special restrictions
upon sale, financing and occupancy of realty on ground of race, color or creed, in that they agreed and
conspired that none of them would sell to, lease to or rent to, or permit occupancy by plaintiff or any other
Negro of housing built by defendants or financed by any of defendants was sufficient to state a cause of action
against bank. Holmes v. Bank of America Nat. Trust & Sav. Ass'n (App. 4 Dist. 1963) 30 Cal.Rptr. 917, 216
Cal.App.2d 529. Conspiracy  18

Complaint charging that real estate broker's refusal to sell home to plaintiffs because of their Mexican ancestry
and that such conduct was in violation of § 52 and this section, prohibiting discrimination in rendering of
services in all business establishments of every kind whatsoever, was sufficient to state a cause of action for
injunctive relief but was subject to special demurrer for uncertainty as to whether plaintiffs were complaining of
broker's action solely as they related to conducting of his own business or of broker's actions as agent of third
parties. Vargas v. Hampson (1962) 20 Cal.Rptr. 618, 57 Cal.2d 479, 370 P.2d 322. Injunction  120

97. Summary judgment

Genuine issue of material fact as to reasonableness of disability insurer's decision to reject applicant on basis of
her adjustment disorder, which did not presently limit her, precluded summary judgment in favor of insurer on
claim for disability discrimination under California Unruh Civil Rights Act; applicant presented expert opinion
that rejection was not based on sound actuarial principles and that diagnosis did not predict future disability.
Goldman v. Standard Ins. Co., C.A.9 (Cal.)2003, 341 F.3d 1023. Federal Civil Procedure  2501

Facts tendered by nursing facility visitor's expert at summary judgment stage of action under California's Unruh
Civil Rights Act would be deemed undisputed, since declaration by facility's director of maintenance, stating,
inter alia, that facility had been deemed compliant with disability access requirements, and that measurements
set forth by plaintiff's expert were not accurate, constituted improper legal conclusions and conclusory
statements without supporting facts. Hubbard v. Twin Oaks Health and Rehabilitation Center, E.D.Cal.2004,
408 F.Supp.2d 923. Federal Civil Procedure  2491.5; Federal Civil Procedure  2539

Denial of summary judgment for defendant in action under public accommodation provisions of the Americans
with Disabilities Act (ADA) required denial of summary judgment under Unruh Civil Rights Act. Cloutier v.



Prudential Ins. Co. of America, N.D.Cal.1997, 964 F.Supp. 299. Civil Rights  1044

Although, prior to enactment of the Domestic Partner Act, country club's spousal benefit policy did not
constitute either impermissible marital status discrimination or sexual orientation discrimination on its face,
lesbian couple denied benefits under the policy raised issue of material fact, precluding summary judgment in
their action against club for conduct preceding enactment of Domestic Partner Act, as to whether policy was
discriminatorily applied in violation of the Unruh Civil Rights Act. Koebke v. Bernardo Heights Country Club
(2005) 31 Cal.Rptr.3d 565, 36 Cal.4th 824, 115 P.3d 1212. Judgment  181(15.1)

Genuine issue of material fact, whether amusement park discriminated against patrons on the basis of race, in
violation of the Unruh Civil Rights Act, precluded summary adjudication on this claim. Everett v. Superior
Court (App. 2 Dist. 2002) 128 Cal.Rptr.2d 418, 104 Cal.App.4th 388. Judgment  181(15.1)

Unruh Act issues are often decided on demurrer or motion for summary judgment when the business practice in
question appears to be valid on its face as bearing a reasonable relation to appropriate commercial objectives for
a public enterprise. Lazar v. Hertz Corp.(App. 1 Dist. 1999) 82 Cal.Rptr.2d 368, 69 Cal.App.4th 1494, review
denied. Civil Rights  1739; Judgment  181(15.1)

97.5. Nonsuit

On appeal from the equivalent of a "nonsuit" order, appellate court reviewed whether the trial court was correct
in concluding that the evidence, when viewed most favorably toward plaintiff's case, afforded no basis for a
cause of action under either the Unruh Civil Rights Act or Disabled Persons Act as a matter of law. Coronado v.
Cobblestone Village Community Rentals (App. 5 Dist. 2008) 77 Cal.Rptr.3d 883, 163 Cal.App.4th 831,
rehearing denied, review denied. Appeal And Error  927(3)

Trial court's failure to comply with standard procedures governing nonsuit motions did not warrant reversal on
appeal of trial court's sua sponte order that tenant's actions under the Unruh Civil Rights Act and the Disabled
Persons Act would not go to the jury, which order was the equivalent of a "nonsuit" order; trial court promptly
informed the parties of its decision, tenant made no objection below on grounds of procedural error or
unfairness, it was apparent the parties understood this was a legal issue that had to be resolved in the case, and
since appeal required appellate court to resolve the same legal issues as the trial court faced, and it agreed that
no cause of action existed under the Acts in question, it would have been an idle act for it to reverse the case on
procedural grounds simply to have the trial court enter a dismissal. Coronado v. Cobblestone Village
Community Rentals (App. 5 Dist. 2008) 77 Cal.Rptr.3d 883, 163 Cal.App.4th 831, rehearing denied, review
denied. Appeal And Error  1061.3

98. Presumptions and burden of proof

Under California law, Unruh Act claim based on ADA claim not requiring proof of intentional discrimination
likewise does not require such proof. Organization for Advancement of Minorities with Disabilities v. Brick
Oven Restaurant, S.D.Cal.2005, 406 F.Supp.2d 1120. Civil Rights  1049

A cause of action in which a plaintiff seeks damages for disability discrimination under the Unruh Civil Rights
Act based on a structural or architectural barrier requires a showing that the barrier existed due to an intentional
violation of an applicable law relating to disability access standards. Coronado v. Cobblestone Village
Community Rentals (App. 5 Dist. 2008) 77 Cal.Rptr.3d 883, 163 Cal.App.4th 831, rehearing denied, review
denied. Civil Rights  1021

99. Questions of fact

Whether requirement in defendant's food and drink establishment that men wear ties but women need not was
arbitrary or reasonable when applied to male plaintiff who was refused service while attired in a "leisure suit"
turned not on bare facts pleaded, but upon other facts, and required a factual determination based on nature of
establishment and local community standards of dress for both sexes, facts which could only be determined on
trial and not on demurrer to complaint. Hales v. Ojai Valley Inn and Country Club (App. 2 Dist. 1977) 140



Cal.Rptr. 555, 73 Cal.App.3d 25. Civil Rights  1741

100. Statistical evidence

Statistical evidence is proper to establish intentional discrimination if the statistics are introduced with proper
foundation. Everett v. Superior Court (App. 2 Dist. 2002) 128 Cal.Rptr.2d 418, 104 Cal.App.4th 388. Civil
Rights  1743

In some cases, statistical analysis offered in support of a discrimination claim requires an expert; not all
numerical evidence, however, mandates an expert witness. Everett v. Superior Court (App. 2 Dist. 2002) 128
Cal.Rptr.2d 418, 104 Cal.App.4th 388. Civil Rights  1743

101. Judicial notice

Court of Appeal would decline respondent restaurant owner's request that it take judicial notice of some 28
lawsuits filed by appellant disabled individual against small businesses, in individual's appeal from trial court's
order entering summary judgment in favor of restaurant owner in action to recover damages for Unruh Civil
Rights Act violations, since abuses that could occur under expansive interpretation of Act urged by appellant on
appeal were well documented without any references to his own personal conduct. Gunther v. Lin (App. 4 Dist.
2006) 50 Cal.Rptr.3d 317, 144 Cal.App.4th 223, review denied. Evidence  43(4)

102. Damages

Under California law as predicted by federal district court, plaintiff may obtain damages under Unruh Civil
Rights Act for violations of the ADA even without showing of intentional discrimination. Wilson v. Haria and
Gogri Corp., E.D.Cal.2007, 479 F.Supp.2d 1127. Civil Rights  1033(1); Civil Rights  1764

Under California's Unruh Civil Rights Act, disabled store patrons were each entitled to damages of $4,000 for
each of the three occasions where their access to store was limited by architectural barriers. Hubbard v. Rite
Aid Corp., S.D.Cal.2006, 433 F.Supp.2d 1150. Civil Rights  1766

Proof of actual damages is not a prerequisite to recovery of statutory minimum damage under California's
Unruh Civil Rights Act; to maintain action for statutory damages, plaintiffs must only show that they were
denied full access and not that they were wholly excluded from enjoying defendants' services. Hubbard v. Rite
Aid Corp., S.D.Cal.2006, 433 F.Supp.2d 1150. Civil Rights  1764; Civil Rights  1766

Disabled individual was entitled under California's Unruh Civil Rights Act (UCRA) to recover statutory
minimum damages for each time he visited restaurant and encountered architectural barriers. Feezor v. Del
Taco, Inc., S.D.Cal.2005, 431 F.Supp.2d 1088. Civil Rights  1766

Under California law, plaintiff was not required to prove specific monetary loss in order to state claim for
damages under Unruh Civil Rights Act. Aikins v. St. Helena Hosp., N.D.Cal.1994, 843 F.Supp. 1329. Civil
Rights  1764

102.5. Attorney fees

Rejection of early settlement offer by patron, who encountered architectural barriers that denied him access to a
restaurant, did not warrant reduction of attorney fees award in patron's action against restaurant operators,
alleging violation of the Americans with Disabilities Act (ADA) and the California Unruh Civil Rights Act,
despite operators' claim that patron's rejection of early settlement offer unnecessarily prolonged litigation,
where operators' early offer was not substantial, because it was not roughly equal to patron's eventual
settlement, which more than tripled the early offer. Deanda v. Savings Inv., Inc., C.A.9 (Cal.)2008, 267
Fed.Appx. 675, 2008 WL 467783, Unreported. Federal Civil Procedure  2725

Patron's purported failure to provide pre-filing notice of architectural barriers that denied him access to a
restaurant before bringing action against restaurant operators, alleging violation of the ADA and the California
Unruh Civil Rights Act, did not preclude patron from obtaining award of attorney fees, where pre-filing notice



was not a prerequisite for attorney's fees in ADA actions, purported lack of pre-filing notice did not lead to
unnecessary litigation, and any inefficiency resulting from patron's somewhat vague complaint could have been
redressed through normal procedures. Deanda v. Savings Inv., Inc., C.A.9 (Cal.)2008, 267 Fed.Appx. 675, 2008
WL 467783, Unreported. Civil Rights  1774

103. Review

Court of Appeals would certify to the California Supreme Court questions as to whether plaintiff claiming the
denial of full and equal treatment on the basis of disability in violation of the public accommodations provision
of the Unruh Civil Rights Act and seeking damages was required to prove intentional discrimination, and, if so,
what was meaning of "intentional discrimination" in that context, in action brought by restaurant patron
claiming that restaurant discriminated against him by denying him access to the restrooms and parking area, in
violation of the Unruh Act; no clear controlling California precedent answered those questions, and questions
presented issues of significant precedential and public policy importance. Munson v. Del Taco, Inc., C.A.9
(Cal.)2008, 522 F.3d 997. Federal Courts  392

Court of Appeal would not consider subscribers' contention that cable service provider's practice of offering
music service only as part of basic cable package including television was unfair, under the unfair competition
statute, because it violated the spirit, if not the letter, of the Unruh Civil Rights Act and the Americans with
Disabilities Act (ADA), in subscribers' action challenging the practice, where such argument was raised for the
first time in the reply brief. Belton v. Comcast Cable Holdings, LLC (App. 1 Dist. 2007) 60 Cal.Rptr.3d 631,
151 Cal.App.4th 1224. Appeal And Error  762

Appellate court would consider fair patron's claim that he was denied his right to full and equal access to
accommodations when he was asked to leave a county fair for violation of the dress code, even though the trial
court did not explicitly rule on the claim to make one final judgment; trial court's failure to dispose of all the
causes of action resulted from inadvertence or mistake rather than an intention to retain the equal access claim
for trial. Gatto v. County of Sonoma (App. 1 Dist. 2002) 120 Cal.Rptr.2d 550, 98 Cal.App.4th 744. Appeal And
Error  80(6)

Question of whether the Fair Employment and Housing Commission (FEHC) had jurisdiction to determine
whether aviation insurer's underwriting decision to exclude pilot from coverage based on his age violated the
Unruh Civil Rights Act was question of jurisdiction, which involved statutory interpretation, and was purely
legal issue, so trial court's judgment was subject to appellate court's independent review. Wilson v. Fair
Employment & Housing Com.(App. 6 Dist. 1996) 54 Cal.Rptr.2d 419, 46 Cal.App.4th 1213, review denied.
Appeal And Error  842(1)

Though all three causes of action sought both general and punitive damages with respect to alleged civil rights
violations, where briefs on appeal discussed only whether complaint stated a cause of action at all, court of
appeal would not reach adequacy of pleading as to punitive damage claim. Hales v. Ojai Valley Inn and
Country Club (App. 2 Dist. 1977) 140 Cal.Rptr. 555, 73 Cal.App.3d 25. Appeal And Error  768

Where reviewing court's conclusion that trial court erred was based upon state law relating to discrimination in
sale of housing at time of trial and since trial the United States supreme court ruled that owner's refusal to sell
home to Negro for sole reason of his race was violation of Civil Rights Statute [42 U.S.C.A. § 1982] on retrial,
trial court must consider effect of such decision in evaluating conduct of seller and brokers with whom seller
dealt. Wagner v. O'Bannon (App. 2 Dist. 1969) 79 Cal.Rptr. 44, 274 Cal.App.2d 121. Appeal And Error 
1107

§ 51.1. Mandatory service on State Solicitor General of each party's brief or petition and brief in causes
of action based on violation of civil rights statutes 

     •     Research References     •     Notes of Decisions



If a violation of Section 51, 51.5, 51.7, 51.9, or 52.1 is alleged or the application or construction of any of these
sections is in issue in any proceeding in the Supreme Court of California, a state court of appeal, or the
appellate division of a superior court, each party shall serve a copy of the party's brief or petition and brief, on
the State Solicitor General at the Office of the Attorney General.  No brief may be accepted for filing unless the
proof of service shows service on the State Solicitor General.  Any party failing to comply with this
requirement shall be given a reasonable opportunity to cure the failure before the court imposes any sanction
and, in that instance, the court shall allow the Attorney General reasonable additional time to file a brief in the
matter.

CREDIT(S)
(Added by Stats.2002, c. 244 (A.B.2524), § 1.)

Research References

Cross References

Attorney General, generally, see Government Code § 12500 et seq.
Business of insurance, application of Unruh Civil Rights Act, see Insurance Code § 1861.03.
Sanctions, hearing and decision in the Court of Appeal, see California Rules of Court, Rule 8.276.
Similar provisions, see Civil Code § 55.2, Government Code § 4461 and Health and Safety Code §§

19954.5 and 19959.5.
2007 Main Volume

Notes Of Decisions

Schools 1

1. Schools

Even if school principal violated female high school student's privacy rights under California law by disclosing
student's sexual orientation to student's mother in the context of explaining student's suspension for engaging in
inappropriate public displays of affection (IPDA) with another female student, he was entitled to discretionary
immunity. Nguon v. Wolf, C.D.Cal.2007, 517 F.Supp.2d 1177. Schools  147

§ 51.2. Age discrimination in sale or rental of housing prohibited; housing designed to meet physical and
social needs of senior citizens; exceptions; intent; age preferences in federally approved housing
programs 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) Section 51 shall be construed to prohibit a business establishment from discriminating in the sale or rental of
housing based upon age.  Where accommodations are designed to meet the physical and social needs of senior
citizens, a business establishment may establish and preserve that housing for senior citizens, pursuant to
Section 51.3, except housing as to which Section 51.3 is preempted by the prohibition in the federal Fair
Housing Amendments Act of 1988 (Public Law 100-430) 1 and implementing regulations against discrimination
on the basis of familial status.  For accommodations constructed before February 8, 1982, that meet all the
criteria for senior citizen housing specified in Section 51.3, a business establishment may establish and preserve
that housing development for senior citizens without the housing development being designed to meet physical
and social needs of senior citizens.

(b) This section is intended to clarify the holdings in Marina Point, Ltd. v. Wolfson (1982) 30 Cal.3d 72 and



O'Connor v. Village Green Owners Association (1983) 33 Cal.3d 790.

(c) This section shall not apply to the County of Riverside.

(d) A housing development for senior citizens constructed on or after January 1, 2001, shall be presumed to be
designed to meet the physical and social needs of senior citizens if it includes all of the following elements:

(1) Entryways, walkways, and hallways in the common areas of the development, and doorways and paths of
access to and within the housing units, shall be as wide as required by current laws applicable to new
multifamily housing construction for provision of access to persons using a standard-width wheelchair.

(2) Walkways and hallways in the common areas of the development shall be equipped with standard height
railings or grab bars to assist persons who have difficulty with walking.

(3) Walkways and hallways in the common areas shall have lighting conditions which are of sufficient
brightness to assist persons who have difficulty seeing.

(4) Access to all common areas and housing units within the development shall be provided without use of
stairs, either by means of an elevator or sloped walking ramps.

(5) The development shall be designed to encourage social contact by providing at least one common room and
at least some common open space.

(6) Refuse collection shall be provided in a manner that requires a minimum of physical exertion by residents.

(7) The development shall comply with all other applicable requirements for access and design imposed by law,
including, but not limited to, the Fair Housing Act (42 U.S.C. Sec. 3601 et seq.), the Americans with
Disabilities Act (42 U.S.C. Sec. 12101 et seq.), and the regulations promulgated at Title 24 of the California
Code of Regulations that relate to access for persons with disabilities or handicaps.  Nothing in this section shall
be construed to limit or reduce any right or obligation applicable under those laws.

(e) Selection preferences based on age, imposed in connection with a federally approved housing program, do
not constitute age discrimination in housing.

CREDIT(S)
(Added by Stats.1984, c. 787, § 1.  Amended by Stats.1989, c. 501, § 1; Stats.1993, c. 830 (S.B.137), § 1, eff.
Oct. 6, 1993; Stats.1996, c. 1147 (S.B.2097), § 2; Stats.1999, c. 324 (S.B.382), § 1; Stats.2000, c. 1004
(S.B.2011), § 2; Stats.2002, c. 726 (A.B.2787), § 2; Stats.2010, c. 524 (S.B.1252), § 2.)
1Public law sections classified to U.S.C.A., see U.S.C.A. Tables.

Historical Notes

Historical And Statutory Notes

2007 Main Volume
Section 2 of Stats.1984, c. 787, provides:
"This act shall become operative only if this bill and SB 1553 [Stats.1984, c. 1333] are both chaptered

and become effective January 1, 1985."
The 1989 amendment, in subd.(a), added the sentence relating to accommodations constructed before

Feb. 8, 1982.
The 1993 amendment in subd.(a) inserted ", except housing as to which Section 51.3 is preempted by

the prohibition in the federal Fair Housing Amendments Act of 1988 (P.L. 100-430) and
implementing regulations against discrimination on the basis of familial status" following "Section
51.3".

The 1996 amendment added subd.(c), providing an exemption for Riverside County.
Section 8 of Stats.1996, c. 1147 (S.B.2097), provides:



"The Legislature finds and declares that a general statute cannot be made applicable within the meaning
of Section 16 of Article IV of the Constitution due to the unique circumstances that, in the County of
Riverside, there is an unusually large concentration of senior communities, and that those senior
communities have been subject to an unusually large number of civil enforcement actions and
litigation by private parties, notwithstanding the good faith beliefs of those communities that they
were in compliance with the law.  The Legislature therefore finds and declares that these unique
circumstances justify making the provisions of Senate Bill 1097 [sic] of the 1995-96 Regular
Session applicable only in the County of Riverside."

Stats.1999, c. 324 (S.B.382), in subd.(b), deleted commas in the citations.
Stats.2000, c. 1004, § 2, in subd.(a), substituted "For accommodations constructed before February 8,

1982, that meet all the criteria for senior citizen housing specified in Section 51.3, a business
establishment may establish and preserve that housing development for senior citizens without the
housing development being designed to meet physical and social needs of senior citizens." for
"Where accommodations constructed before February 8, 1982, meet the criteria for senior citizen
housing specified in Section 51.4, a business establishment may establish and preserve that housing
for senior citizens until January 1, 2001, in accordance with Section 51.4."; and added subd.(d),
relating to senior citizen housing developments constructed on or after January 1, 2001.

Stats.2002, c. 726 (A.B.2787), deleted the last paragraph, which read:
"Nothing in this section shall be construed to limit or reduce any right or obligation applicable under

those laws.  In addition, developers of senior citizen housing developments constructed on or after
January 1, 2001 are encouraged, but not required, to implement in their construction the principles of
Universal Design as promulgated by the Center for Universal Design at the North Carolina State
University, or any other design guidelines for home modifications for seniors which may be
promulgated in the future by the Department of Aging."

Section 1 of Stats.2002, c. 726 (A.B.2787), provides:
"The Legislature finds and declares as follows:
"(a) California's population is aging, and most aging persons prefer to stay in their homes and

neighborhoods as long as possible.  In addition, many households share their homes with
parents, children, spouses, and other household members who have a range of temporary or
permanent mobility disabilities.  For all of these persons, the social and financial costs of
residential care settings often are excessive and impose additional costs for government
assistance programs.

"(b) Many California households are seeking to have their homes constructed or modified to allow
for full life cycle use, available for visits or residence by parents, grandparents, and others who
have difficulty entering or using these homes due to barriers resulting from traditional
construction standards.  Adding home modifications after construction far exceeds the cost of
including barrier-free standards at the time of construction and often results in temporary
displacement until modifications are complete.

"(c) Many government and private entities have considered adoption of the principles of universal
design to allow for inclusive use of homes.  Universal design has several major components:
designing products so that they are flexible enough that they can be used by people with a wide
range of abilities and circumstances, and designing homes and appliances so that they are
compatible with assistive technologies that might be used by those who cannot efficiently use the
products directly.  Universal design options include, but are not limited to, zero-step entries
based on site grading or ramps, wider doorways and doors with lever handles, bathrooms
amenable to the addition of assistive facilities, safe passageways and work areas, and use of
appropriately installed switches and receptacles, counters, and appliances.

"(d) The costs of construction or home modifications using the principles of universal design are
increased by inadequate knowledge of the options, benefits, and opportunities, and the lack of
consistent standards throughout a jurisdiction or the state.  Local governments do not have
authority to enact ordinances regulating universal design standards for residences under current
state laws.



"(e) The development and dissemination of guidelines and model statewide ordinances, and the
authority for enactment of these model ordinances by local governments, will provide a variety
of social and financial cost benefits to individuals and government agencies serving persons who
are aging or frail.  They also will maintain building code consistency, and encourage the
development of new appliances and assistive devices that encourage inclusive use of homes.
They also will permit persons who are aging or frail to remain with their families, in their own
homes, for longer periods by encouraging increased development and modification of homes
with barrier-free access and use."

The Assembly Daily Journal for the 2001-2002 Regular Session, pages 8806-8807, contained the
following letter dated August 28, 2002, from Assembly Member Dion Aroner regarding the intent of
Stats.2002, c. 726 (A.B.2787):

"Dear Mr. Wilson: I introduced AB 2787 in recognition that many people in our society are persons
with disabilities or persons who, at some point in their lives, will have temporary or permanent
mobility impairments.  The bill directs the Department of Housing and Community Development,
with the assistance and cooperation of many named state departments and stakeholder groups, to
develop guidelines and at least one model ordinance on universal design.  The objectives of the bill
are simple and straightforward: (1) to encourage local governments to adopt such an ordinance as
their own and to promote the use of universal design principles in construction, (2) to facilitate the
ability of persons with mobility impairments to move around their own homes without having to
undertake expensive modifications, (3) to assist persons with disabilities in visiting others in their
homes, and (4) to permit persons to remain in their own homes as they age and as they may face
mobility impairments as an alternative to having to reside in an institutional setting which is less
desirable and more expensive to them and to the State.

"Incorporation of universal design principles can be very cost-effective and is almost always less
expensive than having to modify a home at a later date.  Many times, a universal design element will
result in no, or a minimal, net increase in cost.  For example, levered door handles used in place of
round door knobs should not cause a net increase in cost to the construction of the home.  Similarly,
there should be a minimal net increase from employing a door wide enough to accommodate a wheel
chair instead of using a narrower door.

"Designation of the Department of Housing and Community Development as the lead agency in the
development of universal design guidelines and model ordinances was done for three main reasons:
(1) it is the department experienced in the development and operation of building codes and
standards, (2) its focus is on residential construction and development, and (3) it is the department
especially committed to producing and maintaining the affordability of housing in California.  Other
departments and stakeholders are included in this effort in recognition of their special areas of
expertise in related areas.  We encourage full participation by those departments and stakeholders in
the development of a consistent and coherent set of state universal design guidelines and model
ordinances both for new construction and for home modification.

"In development of universal design guidelines and model ordinances, I intended by amendments
accepted during the consideration of this bill, to have as little new net cost impact on housing costs
as is possible.  Toward that end, I emphasize my desire that the Department of Housing and
Community Development weigh carefully the costs and benefits of including specific universal
design principles in the guidelines and model ordinances.  After all, the populations most likely to
benefit immediately from universal design are seniors and persons with disabilities who, quite
frequently, have limited and fixed incomes.  It would be ironic, indeed, if universal design were
incorporated in construction only to have the populations that would most benefit from universally
designed homes be unable to afford to buy them.

"Sincerely,
"DION ARONER, Assembly Member
"Fourteenth District"
2010 Legislation
Stats.2010, c. 524 (S.B.1252), in subd.(a), in the second sentence, made a nonsubstantive change; and



added subd.(e).
Section 1 of Stats.2010, c. 524 (S.B.1252), provides:
"SECTION 1. It is the intent of the Legislature in enacting this act to clarify the characteristics that may

not serve as a basis for discrimination in housing under the California Fair Employment and Housing
Act (Part 2.8 (commencing with Section 12900) of Division 3 of Title 2 of the Government Code).
The addition of "source of income' to Sections 12920, 12921, and 12955.8 of the Government Code
is strictly intended to create consistency within the California Fair Employment and Housing Act,
and does not create any substantive rights in addition to those already provided for under current
law."

Research References

Cross References

Alcoholic beverages, club licenses for condominium homeowners' associations, license denied for
discriminatory practices, see Business and Professions Code § 23428.20.

Bond and loan insurance, occupancy of housing for which a loan is insured, discrimination
prohibited, see Health and Safety Code § 51602.

Business of insurance, application of Unruh Civil Rights Act, see Insurance Code § 1861.03.
California housing finance agency, equal opportunity without discrimination, see Health and Safety

Code § 50955.
Community development and housing, declaration of state antidiscrimination policy, discrimination

prohibited, see Health and Safety Code § 33050.
Community development and housing, financial discrimination prohibited, see Health and Safety

Code § 35811.
Community redevelopment, property disposition rehabilitation, nondiscrimination and

nonsegregation, see Health and Safety Code §§ 33435 and 33436.
Community redevelopment, special housing and renewal, discrimination prohibited, see Health and

Safety Code § 33724.
Consideration of proposed universal design guidelines for home construction or home modifications,

housing for senior citizens, see Health and Safety Code§ 17959.
Executive department, agencies, facilitating and supporting development and operation of housing

for homeless youth, see Government Code 11139.3.
Facilities offering continuing care contracts, application of this section, see Health and Safety Code

§ 1775.
Floating home residency, private club membership not to be denied on discrimination basis, see

Civil Code § 800.25.
Historical property rehabilitation, prohibited discrimination, see Health and Safety Code § 37630.
Homeless youth, provision of housing by state, see Government Code § 11139.3.
Housing discrimination on the basis of familial status, application of prohibitions to housing for

older persons, see Government Code § 12955.9.
Mobilehome residency, private club membership not to be denied on discrimination basis, see Civil

Code § 798.20.
"Obligation" defined, see Civil Code § 1427.
Planning and zoning, prohibition against discrimination, exceptions, see Government Code § 65008.
Real estate licensees, grounds for disciplinary action, induced sale or listing due to adverse impact of

persons in neighborhood with certain characteristics, see Business and Professions Code §
10177.

Real property, discriminatory restrictions in deeds, invalidity, see Civil Code §§ 782 and 782.5.
Redevelopment construction loans, nondiscrimination in construction and disposition of residences,

see Health and Safety Code § 33769.



Residential property rehabilitation, open housing, equal opportunity in employment and contracts,
see Health and Safety Code § 37923.

Law Review And Journal Commentaries

I'll huff and I'll puff — but then you'll blow my case away: Dealing with dismissed and bad-faith
defendants under California's anti-SLAPP statute.  Jeremiah A. Ho, 30 Whittier L. Rev. 533
(2009).

Legal recognition of same-sex conjugal relationships: The 2003 California Domestic Partner Rights
and Responsibilities Act in comparative civil rights and family law perspective.  Grace Ganz
Blumberg, 51 UCLA L. Rev. 1555 (2004).

One hundred years of equality: Saving California's statutory ban on arbitrary discrimination by
businesses.  Sande L. Buhai, 36 U.S.F. L. Rev. 109 (Fall 2001).

2007 Main Volume

United States Code Annotated

Age discrimination in federally assisted programs, see 42 U.S.C.A. § 6101 et seq.
Assistive Technology Act of 1998, see 29 U.S.C.A. § 3001 et seq.
Fair Housing Amendment Act of 1988, see 42 U.S.C.A. §§ 3610 to 3614, 3614a.

Collateral References:

Witkin, Summary (9th ed) Const Law §754
Miller & Starr, Cal Real Estate 2d §§11:41, 20:49
The Rutter Group, Landlord-Tenant (Friedman, Garcia & Hagarty) §§2:552, 2:572.3, 2:574, 2:580,

2:582, 2:582.10, 2:583, 2:584, 2:584.1, 2:584.2, 2:584.5, 2:595
B-W Cal Civil Practice: Civil Rights Litigation §§2:2, 2:4, 13:5, 13:28
Cal Jur 3d Const §261; Discov §48; Hotel, Etc. §20; Mobile H §14; Unf Compet §16; Zon §229
 Cal Digest of Official Reports 3d Series, Civil Rights §5.
 Am Jur 2d (Rev) Civil Rights §§249 et seq.

Notes Of Decisions

Mobile home parks 1
Restricting children's access 2
Review 3

1. Mobile home parks

California Mobilehome Residency Law, which operated as exception to general proscription against age
discrimination in housing and permitted mobile home parks to restrict residence based on age, consistent with
Fair Housing Act, did not violate equal protection; exception was rationally related to legitimate interest of
promoting affordable housing for older persons. Taylor v. Rancho Santa Barbara, C.A.9 (Cal.)2000, 206 F.3d
932, certiorari denied 121 S.Ct. 179, 531 U.S. 874, 148 L.Ed.2d 123. Civil Rights  1005; Constitutional
Law  3090

Mobile home park rule limiting residency to senior citizens, age 55 or older, did not violate this act;
amendments reflected legislative intent specifically to exclude mobile home parks from the reach of this act.
Colony Cove Associates v. Brown (App. 2 Dist. 1990) 269 Cal.Rptr. 234, 220 Cal.App.3d 195, review denied.
Civil Rights  1084; Landlord And Tenant  375

2. Restricting children's access

Apartment complex rules which restricted children's swimming pool access to "family pools" and prohibited



children from playing in and around "adult areas" of complex discriminated against families with children in
violation of the Fair Housing Act (FHA) and California law, despite claims of complex manager and owners
that rules existed for safety reasons. Llanos v. Estate of Coehlo, E.D.Cal.1998, 24 F.Supp.2d 1052. Civil Rights

 1084

3. Review

Court of Appeal would decline to consider whether planned unit development's age restriction was illegal under
the Unruh Act, as alleged in brief filed by coalition of homeowners, when considering coalition's challenge to
the validity of the developments declarations of restrictions and the extension of the unified declaration of
restriction, as coalition did not allege in its complaint that the age restriction was illegal and/or unconstitutional,
and the narrow issues presented on appeal did not include questions relating to development's status as a senior
citizen community or the application of the Unruh Act to the declarations. Costa Serena Owners Coalition v.
Costa Serena Architectural Committee (App. 4 Dist. 2009) 97 Cal.Rptr.3d 170, 175 Cal.App.4th 1175. Appeal
And Error  170(1); Appeal And Error  170(2)

§ 51.3. Housing; age limitations; necessity for senior citizen housing 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) The Legislature finds and declares that this section is essential to establish and preserve specially designed
accessible housing for senior citizens.  There are senior citizens who need special living environments and
services, and find that there is an inadequate supply of this type of housing in the state.

(b) For the purposes of this section, the following definitions apply:

(1) "Qualifying resident" or "senior citizen" means a person 62 years of age or older, or 55 years of age or older
in a senior citizen housing development.

(2) "Qualified permanent resident" means a person who meets both of the following requirements:

(A) Was residing with the qualifying resident or senior citizen prior to the death, hospitalization, or other
prolonged absence of, or the dissolution of marriage with, the qualifying resident or senior citizen.

(B) Was 45 years of age or older, or was a spouse, cohabitant, or person providing primary physical or
economic support to the qualifying resident or senior citizen.

(3) "Qualified permanent resident" also means a disabled person or person with a disabling illness or injury who
is a child or grandchild of the senior citizen or a qualified permanent resident as defined in paragraph (2) who
needs to live with the senior citizen or qualified permanent resident because of the disabling condition, illness,
or injury.  For purposes of this section, "disabled" means a person who has a disability as defined in subdivision
(b) of Section 54.  A "disabling injury or illness" means an illness or injury which results in a condition meeting
the definition of disability set forth in subdivision (b) of Section 54.

(A) For any person who is a qualified permanent resident under this paragraph whose disabling condition ends,
the owner, board of directors, or other governing body may require the formerly disabled resident to cease
residing in the development upon receipt of six months' written notice; provided, however, that the owner,
board of directors, or other governing body may allow the person to remain a resident for up to one year after
the disabling condition ends.

(B) The owner, board of directors, or other governing body of the senior citizen housing development may take
action to prohibit or terminate occupancy by a person who is a qualified permanent resident under this
paragraph if the owner, board of directors, or other governing body finds, based on credible and objective
evidence, that the person is likely to pose a significant threat to the health or safety of others that cannot be
ameliorated by means of a reasonable accommodation; provided, however, that the action to prohibit or



terminate the occupancy may be taken only after doing both of the following:

(i) Providing reasonable notice to and an opportunity to be heard for the disabled person whose occupancy is
being challenged, and reasonable notice to the coresident parent or grandparent of that person.

(ii) Giving due consideration to the relevant, credible, and objective information provided in the hearing.  The
evidence shall be taken and held in a confidential manner, pursuant to a closed session, by the owner, board of
directors, or other governing body in order to preserve the privacy of the affected persons.

The affected persons shall be entitled to have present at the hearing an attorney or any other person authorized
by them to speak on their behalf or to assist them in the matter.

(4) "Senior citizen housing development" means a residential development developed, substantially
rehabilitated, or substantially renovated for, senior citizens that has at least 35 dwelling units.  Any senior
citizen housing development which is required to obtain a public report under Section 11010 of the Business
and Professions Code and which submits its application for a public report after July 1, 2001, shall be required
to have been issued a public report as a senior citizen housing development under Section 11010.05 of the
Business and Professions Code.  No housing development constructed prior to January 1, 1985, shall fail to
qualify as a senior citizen housing development because it was not originally developed or put to use for
occupancy by senior citizens.

(5) "Dwelling unit" or "housing" means any residential accommodation other than a mobilehome.

(6) "Cohabitant" refers to persons who live together as husband and wife, or persons who are domestic partners
within the meaning of Section 297 of the Family Code.

(7) "Permitted health care resident" means a person hired to provide live-in, long-term, or terminal health care
to a qualifying resident, or a family member of the qualifying resident providing that care.  For the purposes of
this section, the care provided by a permitted health care resident must be substantial in nature and must provide
either assistance with necessary daily activities or medical treatment, or both.

A permitted health care resident shall be entitled to continue his or her occupancy, residency, or use of the
dwelling unit as a permitted resident in the absence of the senior citizen from the dwelling unit only if both of
the following are applicable:

(A) The senior citizen became absent from the dwelling due to hospitalization or other necessary medical
treatment and expects to return to his or her residence within 90 days from the date the absence began.

(B) The absent senior citizen or an authorized person acting for the senior citizen submits a written request to
the owner, board of directors, or governing board stating that the senior citizen desires that the permitted health
care resident be allowed to remain in order to be present when the senior citizen returns to reside in the
development.

Upon written request by the senior citizen or an authorized person acting for the senior citizen, the owner, board
of directors, or governing board shall have the discretion to allow a permitted health care resident to remain for
a time period longer than 90 days from the date that the senior citizen's absence began, if it appears that the
senior citizen will return within a period of time not to exceed an additional 90 days.

(c) The covenants, conditions, and restrictions and other documents or written policy shall set forth the
limitations on occupancy, residency, or use on the basis of age.  Any such limitation shall not be more exclusive
than to require that one person in residence in each dwelling unit may be required to be a senior citizen and that
each other resident in the same dwelling unit may be required to be a qualified permanent resident, a permitted
health care resident, or a person under 55 years of age whose occupancy is permitted under subdivision (h) of
this section or under subdivision (b) of Section 51.4.  That limitation may be less exclusive, but shall at least
require that the persons commencing any occupancy of a dwelling unit include a senior citizen who intends to
reside in the unit as his or her primary residence on a permanent basis.  The application of the rules set forth in



this subdivision regarding limitations on occupancy may result in less than all of the dwellings being actually
occupied by a senior citizen.

(d) The covenants, conditions, and restrictions or other documents or written policy shall permit temporary
residency, as a guest of a senior citizen or qualified permanent resident, by a person of less than 55 years of age
for periods of time, not less than 60 days in any year, that are specified in the covenants, conditions, and
restrictions or other documents or written policy.

(e) Upon the death or dissolution of marriage, or upon hospitalization, or other prolonged absence of the
qualifying resident, any qualified permanent resident shall be entitled to continue his or her occupancy,
residency, or use of the dwelling unit as a permitted resident.  This subdivision shall not apply to a permitted
health care resident.

(f) The condominium, stock cooperative, limited-equity housing cooperative, planned development, or
multiple-family residential rental property shall have been developed for, and initially been put to use as,
housing for senior citizens, or shall have been substantially rehabilitated or renovated for, and immediately
afterward put to use as, housing for senior citizens, as provided in this section; provided, however, that no
housing development constructed prior to January 1, 1985, shall fail to qualify as a senior citizen housing
development because it was not originally developed for or originally put to use for occupancy by senior
citizens.

(g) The covenants, conditions, and restrictions or other documents or written policies applicable to any
condominium, stock cooperative, limited-equity housing cooperative, planned development, or multiple-family
residential property that contained age restrictions on January 1, 1984, shall be enforceable only to the extent
permitted by this section, notwithstanding lower age restrictions contained in those documents or policies.

(h) Any person who has the right to reside in, occupy, or use the housing or an unimproved lot subject to this
section on January 1, 1985, shall not be deprived of the right to continue that residency, occupancy, or use as
the result of the enactment of this section.

(i) The covenants, conditions, and restrictions or other documents or written policy of the senior citizen housing
development shall permit the occupancy of a dwelling unit by a permitted health care resident during any period
that the person is actually providing live-in, long-term, or hospice health care to a qualifying resident for
compensation.  For purposes of this subdivision, the term "for compensation" shall include provisions of
lodging and food in exchange for care.

(j) Notwithstanding any other provision of this section, this section shall not apply to the County of Riverside.

CREDIT(S)
(Added by Stats.1984, c. 1333, § 1.  Amended by Stats.1985, c. 1505, § 2; Stats.1989, c. 190, § 1; Stats.1994, c.
464 (S.B.1560), § 1; Stats.1995, c. 147 (S.B.332), § 1; Stats.1996, c. 1147 (S.B.2097), § 3; Stats.1999, c. 324
(S.B.382), § 2; Stats.2000, c. 1004 (S.B.2011), § 3.)

Historical Notes

Historical And Statutory Notes

2007 Main Volume
Section 5 of Stats.1984, c. 1333, provides:
"This act shall become operative only if this bill and AB 3909 [Stats.1984, c. 787] are both chaptered

and become effective on January 1, 1985."
The 1985 amendment added the definition of "qualified permanent resident", added second and third

sentences to definition of "senior citizen housing development", and substituted ""dwelling unit' or
"housing'" for "housing" as the defined term; rewrote subds.(d) to (f); and, in subd.(g), deleted "until
December 31, 1986" preceding "notwithstanding lower age restrictions" in the second paragraph,



deleted the third paragraph which provided for amending then existing documents, and inserted "or
an unimproved lot" in the last paragraph.  Prior to amendment, subds.(d) to (f) provided:

"(d) The covenants, conditions, and restrictions or other documents or written policy shall not limit
occupancy, residency, or use on the basis of age more proscriptively than to require that one person
in residence be a senior citizen and that each other resident, if any, except the spouse or cohabitant
of, or a person who resides with and provides primary physical or economic support to, the senior
citizen, shall be at least 45 years of age.

"(e) The covenants, conditions, and restrictions or documents or written policy shall permit temporary
residency by a person of less than 45 years of age for specified periods of not less than 60 days in
any calendar year.

"(f) Upon the death or dissolution of marriage, or upon hospitalization, or other prolonged absence of
the qualifying resident, any other person who was a qualified permanent resident pursuant to the
provisions of this section shall be entitled to continue in residence."

The 1989 amendment added subd.(c)(6) defining "permitted health care resident"; in subd.(f) inserted
"as a permitted resident"; added subd.(j) relating to covenants, conditions, and restrictions of the
senior citizens housing development; and made nonsubstantive changes throughout.

The 1994 amendment rewrote subd.(c)(3) and made nonsubstantive changes throughout.  Prior to
amendment, subd.(c)(3) read:

"(3) "Senior citizen housing development' means a residential development consisting of at least 150
dwelling units in a standard metropolitan statistical area or at least 35 dwelling units in any other
area which is developed for, or substantially rehabilitated or renovated for, senior citizens.  For the
purpose of computing the number of dwelling units within that development, the number of dwelling
units developed, whether in single or multiple phases, shall be included in the computation.
Developments commenced after July 1, 1986, shall be required to have been issued a public report
as a senior citizen housing development under Section 11010.05 of the Business and Professions
Code."

The 1995 amendment, in subd.(c)(3)(A), substituted "At least 70 dwelling units, built prior to January 1,
1996, or at least 150 dwelling units built on or after January 1, 1996," for "At least 150 dwelling
units".

The 1996 amendment added subd.(k), exempting Riverside County from application of the section.
Legislative findings and declarations relating to Stats.1996, c. 1147 (S.B.2097), see Historical and

Statutory Notes under Civil Code § 51.2.
Stats.1999, c. 324 (S.B.382), in subd.(c)(2), substituted "both" for "all"; deleted former subd.(c)(2)(C);

inserted subd.(c)(3) defining "qualified permanent resident" and renumbered the remaining
definitions in that subdivision.  Former subd.(c)(2)(C) read:

"(C) Has an ownership interest in, or is in expectation of an ownership interest in, the dwelling unit
within the housing development that limits occupancy, residency, or use on the basis of age."

Stats.2000, c. 1004, § 3, deleted subd.(b); in former subd.(c), rewrote pars.(3), (4), and (7), and, in
par.(6), added ", or persons who are domestic partners within the meaning of Section 297 of the
Family Code"; rewrote former subd.(d); in former subd.(f), added "This subdivision shall not apply
to a permitted health care resident."; in former subd.(g), added "; provided, however, that no housing
development constructed prior to January 1, 1985, shall fail to qualify as a senior citizen housing
development because it was not originally developed for or originally put to use for occupancy by
senior citizens"; in former subd.(j), added "For purposes of this subdivision, the term "for
compensation" shall include provisions of lodging and food in exchange for care."; and redesignated
former subds.(c) through (k) as subds.(b) through (j), respectively.  Prior to amendment, former
subds.(b), (c)(3), (c)(4), (c)(7), and (d) read:

"(b) The Legislature finds and declares that different age limitations for senior citizen housing are
appropriate in recognition of the size of a development in relationship to the community in which it
is located."

"(c)(3) "Qualified permanent resident' also means a permanently physically or mentally impaired or
terminally ill adult who is a dependent child of the qualifying resident, senior citizen, or qualified



permanent resident as defined in paragraph (2), unless the board of directors or other governing body
of the senior citizen housing development determines that there are special circumstances to
disallow this particular dependent child as a qualified permanent resident.  Special circumstances
means a condition wherein this dependent child is or may be harmful to himself or herself or others.

"(4) "Senior citizen housing development' means a residential development developed, substantially
rehabilitated, or substantially renovated for, senior citizens that meets any of the following
requirements:

"(A) At least 70 dwelling units built prior to January 1, 1996, or at least 150 dwelling units built on or
after January 1, 1996, in a metropolitan statistical area, as defined by the Federal Committee on
Metropolitan Statistical Areas, with a population of at least 1,000 residents per square mile or
1,000,000 total residents, based on the 1990 census.

"(B) At least 100 dwelling units in a metropolitan statistical area, as defined by the Federal Committee
on Metropolitan Statistical Areas, with a population not to exceed 999 residents per square mile and
not to exceed 399,999 total residents, based on the 1990 census.

"(C) At least 35 dwelling units in any other area.
"The number of dwelling units within a development includes all dwelling units developed, whether in

single or multiple phases.  Developments commenced after July 1, 1986, shall be required to have
been issued a public report as a senior citizen housing development under Section 11010.05 of the
Business and Professions Code."

"(7) "Permitted health care resident' means a person hired to provide live-in, long-term, or terminal
health care to a qualifying resident."

"(d) The covenants, conditions, and restrictions or other documents or written policy shall not limit
occupancy, residency, or use on the basis of age more proscriptively than to require that one person
in residence in each dwelling unit may be required to be a senior citizen and that each other resident
in the same dwelling unit may be required to be a qualified permanent resident."

An amendment of this section by § 3.5 of Stats.2000, c. 1004 (S.B.2011), failed to become operative
under the provisions of § 7 of that Act.

Research References

Cross References

Alcoholic beverages, club licenses for condominium homeowners' associations, license denied for
discriminatory practices, see Business and Professions Code § 23428.20.

Application for a public report for a phase of a subdivision as part of a senior citizen housing
development, requirements, see Business and Professions Code § 11010.05.

Bond and loan insurance, occupancy of housing for which a loan is insured, discrimination
prohibited, see Health and Safety Code § 51602.

Business of insurance, application of Unruh Civil Rights Act, see Insurance Code § 1861.03.
California housing finance agency, equal opportunity without discrimination, see Health and Safety

Code § 50955.
Community development and housing, declaration of state antidiscrimination policy, discrimination

prohibited, see Health and Safety Code § 33050.
Community development and housing, financial discrimination prohibited, see Health and Safety

Code § 35811.
Community redevelopment, property disposition rehabilitation, nondiscrimination and

nonsegregation, see Health and Safety Code §§ 33435 and 33436.
Community redevelopment, special housing and renewal, discrimination prohibited, see Health and

Safety Code § 33724.
Density bonuses for senior citizen housing developments, see Government Code§ 65915.
Elderly or handicapped households, living together in efficiency, studio or one bedroom units



allowed, grounds for prohibiting, see Health and Safety Code § 19904.
Facilities offering continuing care contracts, application of this section, see Health and Safety Code

§ 1775.
Floating home residency, private club membership not to be denied on discrimination basis, see

Civil Code § 800.25.
Historical property rehabilitation, prohibited discrimination, see Health and Safety Code § 37630.
Housing discrimination on the basis of familial status, application of prohibitions to housing for

older persons, see Government Code § 12955.9.
Mobilehome residency, private club membership not to be denied on discrimination basis, see Civil

Code § 798.20.
Payment of fees, charges, dedications, or other requirements against a development project, senior

citizen housing, see Government Code § 65995.1.
Percentage awarded for units restricted to senior citizens, see Health and Safety Code § 50675.1.
Planning and zoning, prohibition against discrimination, exceptions, see Government Code § 65008.
Real estate licensees, grounds for disciplinary action, induced sale or listing due to adverse impact of

persons in neighborhood with certain characteristics, see Business and Professions Code §
10177.

Real property, discriminatory restrictions in deeds, invalidity, see Civil Code §§ 782 and 782.5.
Redevelopment construction loans, nondiscrimination in construction and disposition of residences,

see Health and Safety Code § 33769.
Residential property rehabilitation, open housing, equal opportunity in employment and contracts,

see Health and Safety Code § 37923.

Law Review And Journal Commentaries

California disability anti-discrimination law: Lighthouse in the storm, or hunt for buried treasure?
Tammy L. McCabe, 36 McGeorge L. Rev. 661 (2005).

Legal recognition of same-sex conjugal relationships: The 2003 California Domestic Partner Rights
and Responsibilities Act in comparative civil rights and family law perspective.  Grace Ganz
Blumberg, 51 UCLA L. Rev. 1555 (2004).

One hundred years of equality: Saving California's statutory ban on arbitrary discrimination by
businesses.  Sande L. Buhai, 36 U.S.F.L.Rev. 109 (Fall 2001).

2007 Main Volume

United States Code Annotated

Age discrimination in federally assisted programs, see 42 U.S.C.A. § 6101 et seq.
Assistive Technology Act of 1998, see 29 U.S.C.A. § 3001 et seq.
Fair Housing Amendment Act of 1988, see 42 U.S.C.A. §§ 3610 to 3614, 3614a.

Collateral References:

Witkin, Summary (9th ed) Const Law §754
Witkin, Summary (9th ed) Real Prop §312
Miller & Starr, Cal Real Estate 2d §§11:41, 20:49
The Rutter Group, Landlord-Tenant (Friedman, Garcia & Hagarty) §§2:582.1a, 2:551, 2:572.3,

2:580, 2:581, 2:582.10, 2:583.1, 2:584, 2:584.2, 2:584.5, 11:88
The Rutter Group, Real Property Transactions (Greenwald & Asimow) §4:79
B-W Cal Civil Practice: Civil Rights Litigation §13:28
B-W Cal Civil Practice: Real Property Litigation §§8:24, 8:47
Cal Jur 3d Brok §102; Const §261; Discov §48; Hotel, Etc. §20; Mobile H §14; Real Est Topics

§1321; Unf Compet §16; Zon §229
 Cal Digest of Official Reports 3d Series, Civil Rights §5.
 Am Jur 2d (Rev) Civil Rights §§28 et seq, §§249 et seq.



 Am Jur 2d Covenants, Conditions, and Restrictions §§182 et seq, Franchises §§24 et seq.
Validity and construction of covenant restricting occupancy of premises to person over or under

specified age.  68 ALR3d 1239.
What constitutes a "family" within meaning of zoning regulation or restrictive covenant.  71 ALR3d

693.
Validity and construction of statute or ordinance establishing rent control benefit or subsidy for

elderly tenants.  5 ALR4th 922.
Refusal to rent residential premises to persons with children as unlawful discrimination.  30 ALR4th

1187.

Notes Of Decisions

Age limitations 4
Construction and application 1
Mobile home parks 6
Preexisting housing 2
Qualified permanent resident 5
Senior citizen housing development 3
Summary judgment 8
Zoning ordinances 7

1. Construction and application

A person younger than the age limits set forth in Stats.1984, c. 1333, who entered into a valid and enforceable
contract to purchase housing as a personal residence prior to January 1, 1985, which contract was to be
performed pursuant to an escrow agreement on or after January 1, 1985, would have a right to reside in, occupy,
or use that housing notwithstanding noncompliance with the age restrictions permitted by c. 1333.  Op.Leg.
Counsel, 1984 A.J. 20168.

2. Preexisting housing

This section would be construed to include any preexisting residential development as senior citizen housing
development regardless of actual purpose for which it was originally designed or constructed so long as its
physical characteristics met requirements of this section. Bliler v. Covenant Control Com.(App. 4 Dist. 1988)
252 Cal.Rptr. 50, 205 Cal.App.3d 18. Civil Rights  1081

3. Senior citizen housing development

Evidence was sufficient to establish that condominium development was a "senior citizen housing
development" within meaning of this section permitting such developments to impose age restrictions on their
residents, even if it was not designed primarily with the handicapped in mind; development had small, one-story
unit that required no yard work, units were grouped around extensive communal recreational and educational
facilities. Huntington Landmark Adult Community Assn. v. Ross (App. 4 Dist. 1989) 261 Cal.Rptr. 875, 213
Cal.App.3d 1012, rehearing denied and modified, review denied. Civil Rights  1745

4. Age limitations

Condominium development's 40-year-old age restriction was not invalid when this section was amended to
permit age restrictions at senior citizen developments, precluding resident's great grandchild from remaining in
the complex following the amendment. Huntington Landmark Adult Community Assn. v. Ross (App. 4 Dist.
1989) 261 Cal.Rptr. 875, 213 Cal.App.3d 1012, rehearing denied and modified, review denied. Civil Rights

 1084

5. Qualified permanent resident



Evidence was sufficient to establish that great grandchild of resident of condominium complex that had
40-year-old age restriction was not a "qualified permanent resident" of the complex who was exempt from age
requirements on ground that he provided primary physical support to resident. Huntington Landmark Adult
Community Assn. v. Ross (App. 4 Dist. 1989) 261 Cal.Rptr. 875, 213 Cal.App.3d 1012, rehearing denied and
modified, review denied. Civil Rights  1745

6. Mobile home parks

California Mobilehome Residency Law, which operated as exception to general proscription against age
discrimination in housing and permitted mobile home parks to restrict residence based on age, consistent with
Fair Housing Act, did not violate equal protection; exception was rationally related to legitimate interest of
promoting affordable housing for older persons. Taylor v. Rancho Santa Barbara, C.A.9 (Cal.)2000, 206 F.3d
932, certiorari denied 121 S.Ct. 179, 531 U.S. 874, 148 L.Ed.2d 123. Civil Rights  1005; Constitutional
Law  3090

Mobile home park rule limiting residency to senior citizens, age 55 or older, did not violate this act;
amendments reflected legislative intent specifically to exclude mobile home parks from the reach of this act.
Colony Cove Associates v. Brown (App. 2 Dist. 1990) 269 Cal.Rptr. 234, 220 Cal.App.3d 195, review denied.
Civil Rights  1084; Landlord And Tenant  375

7. Zoning ordinances

County zoning ordinance imposing age restrictions on persons occupying dwelling units in certain areas did not
qualify for the housing for senior citizens (HSC) exemption to California's Unruh Act's prohibition on
discrimination based on age or familial status; ordinance failed to affirmatively allow exceptions permitting
residency by "permitted health care residents" and visitors who did not qualify as "qualified permanent
residents," and failed to explicitly incorporate those exceptions in a written policy. Gibson v. County of
Riverside, C.D.Cal.2002, 181 F.Supp.2d 1057. Civil Rights  1084

8. Summary judgment

Physical attributes of development regarding requirements for sidewalks, common rooms, walkways, and halls
presented material questions of fact precluding summary judgment as to whether development was senior
citizen housing meeting requirement of this section permitting age restrictions. Bliler v. Covenant Control
Com.(App. 4 Dist. 1988) 252 Cal.Rptr. 50, 205 Cal.App.3d 18. Judgment  181(15.1)

§ 51.4. Exemption from special design requirement 

     •     Historical Notes     •     Research References

(a) The Legislature finds and declares that the requirements for senior housing under Sections 51.2 and 51.3 are
more stringent than the requirements for that housing under the federal Fair Housing Amendments Act of 1988
(P.L. 100-430) in recognition of the acute shortage of housing for families with children in California.  The
Legislature further finds and declares that the special design requirements for senior housing under Sections
51.2 and 51.3 may pose a hardship to some housing developments that were constructed before the decision in
Marina Point, Ltd. v. Wolfson (1982) 30 Cal.3d 721.  The Legislature further finds and declares that the
requirement for specially designed accommodations in senior housing under Sections 51.2 and 51.3 provides
important benefits to senior citizens and also ensures that housing exempt from the prohibition of age
discrimination is carefully tailored to meet the compelling societal interest in providing senior housing.

(b) Any person who resided in, occupied, or used, prior to January 1, 1990, a dwelling in a senior citizen
housing development that relied on the exemption to the special design requirement provided by this section
prior to January 1, 2001, shall not be deprived of the right to continue that residency, occupancy, or use as the



result of the changes made to this section by the enactment of Chapter 1004 of the Statutes of 2000.

(c) This section shall not apply to the County of Riverside.

CREDIT(S)
(Added by Stats.1989, c. 501, § 2.  Amended by Stats.1991, c. 59 (A.B.125), § 1, eff. June 17, 1991; Stats.1996,
c. 1147 (S.B.2097), § 4; Stats.2000, c. 1004 (S.B.2011), § 4; Stats.2006, c. 538 (S.B.1852), § 37.)

Historical Notes

Historical And Statutory Notes

2007 Main Volume
The 1991 amendment added subd.(d) prohibiting deprivation of the right to continue residency,

occupancy or use of housing subject to this section.
The 1996 amendment added subd.(e), providing an exemption for Riverside County.
Legislative findings and declarations relating to Stats.1996, c. 1147 (S.B.2097), see Historical and

Statutory Notes under Civil Code § 51.2.
Stats.2000, c. 1004, § 4, in subd.(a), deleted the last sentence, which read "Therefore, it is the intent of

the Legislature to permit a narrow, time-limited exception to the requirement that senior housing be
specially designed."; deleted subds.(b) and (c); rewrote former subd.(d); and redesignated former
subds.(d) and (e) as subds.(b) and (c), respectively.  Prior to amendment, subds.(b) through (d) read:

"(b) A housing development constructed before February 8, 1982, shall be exempt from Section 51 to
the extent specified in Section 51.2 if (1) it meets the requirements of Sections 51.2 and 51.3, other
than the requirement that the housing be specially designed to meet the physical and social needs of
senior citizens, (2) it is not practicable to meet that requirement in the relevant geographic area
where the housing development is located, and (3) the housing development is necessary to provide
important housing opportunities for senior citizens.  As used in this section, "relevant geographic
area' has the same meaning as that term is used in Section 100.304 of Title 24 of the Code of Federal
Regulations.

"(c) In any action under Section 51, the exemption under this section shall be sustained only if it is
demonstrated through credible and objective evidence that application of a requirement for specially
designed accommodations to meet the physical and social needs of senior citizens would result in
depriving senior citizens in the relevant geographic area of needed and desired housing.  The factors
to be considered by the court in determining the applicability of this section shall include, but not be
limited to, all of the following:

"(1) Whether the owner or manager of the housing facility has endeavored to provide specially designed
accommodations to meet the physical and social needs of senior citizens persons either directly or by
some other entity.  Demonstrating that these accommodations would be expensive to provide is not
alone sufficient to demonstrate their impracticability.

"(2) The amount of rent charged for dwellings in the housing development seeking an exemption under
this section if the dwellings are rented, or the price of the dwellings if they are offered for sale.

"(3) The income range of the residents of the housing development.
"(4) The demand for housing for senior citizens in the affected geographic area.
"(5) The range of housing choices for senior citizens within the relevant geographic area.
"(6) The availability of other similarly priced housing for senior citizens in the relevant geographic area.

If similarly priced senior citizen housing with specially designed accommodations is reasonably
available in the relevant geographic area, then the housing facility does not meet the requirements
for exemption under this section.

"(7) The vacancy rate of the housing development.
"(d) Any person who resided in, occupied, or used the housing subject to this section prior to January 1,

1990, shall not be deprived of the right to continue that residency, occupancy, or use as the result of



this section."
An amendment of this section by § 4.5 of Stats.2000, c. 1004 (S.B.2011), failed to become operative

under the provisions of § 8 of that Act.
Stats.2006, c. 538 (S.B.1852), made nonsubstantive changes to maintain the code.
Subordination of legislation by Stats.2006, c. 538 (S.B.1852), to other 2006 legislation, see Historical

and Statutory Notes under Business and Professions Code § 690.

Research References

Cross References

Alcoholic beverages, club licenses for condominium homeowners' associations, license denied for
discriminatory practices, see Business and Professions Code § 23428.20.

Bond and loan insurance, occupancy of housing for which a loan is insured, discrimination
prohibited, see Health and Safety Code § 51602.

Business of insurance, application of Unruh Civil Rights Act, see Insurance Code § 1861.03.
California housing finance agency, equal opportunity without discrimination, see Health and Safety

Code § 50955.
Community development and housing, declaration of state antidiscrimination policy, discrimination

prohibited, see Health and Safety Code § 33050.
Community development and housing, financial discrimination prohibited, see Health and Safety

Code § 35811.
Community redevelopment, property disposition rehabilitation, nondiscrimination and

nonsegregation, see Health and Safety Code §§ 33435 and 33436.
Community redevelopment, special housing and renewal, discrimination prohibited, see Health and

Safety Code § 33724.
Floating home residency, private club membership not to be denied on discrimination basis, see

Civil Code § 800.25.
Historical property rehabilitation, prohibited discrimination, see Health and Safety Code § 37630.
Housing discrimination on the basis of familial status, application of prohibitions to housing for

older persons, see Government Code § 12955.9.
Mobilehome residency, private club membership not to be denied on discrimination basis, see Civil

Code § 798.20.
Planning and zoning, prohibition against discrimination, exceptions, see Government Code § 65008.
Real estate licensees, grounds for disciplinary action, induced sale or listing due to adverse impact of

persons in neighborhood with certain characteristics, see Business and Professions Code §
10177.

Real property, discriminatory restrictions in deeds, invalidity, see Civil Code §§ 782 and 782.5.
Redevelopment construction loans, nondiscrimination in construction and disposition of residences,

see Health and Safety Code § 33769.
Residential property rehabilitation, open housing, equal opportunity in employment and contracts,

see Health and Safety Code § 37923.

Law Review And Journal Commentaries

Legal recognition of same-sex conjugal relationships: The 2003 California Domestic Partner Rights
and Responsibilities Act in comparative civil rights and family law perspective.  Grace Ganz
Blumberg, 51 UCLA L. Rev. 1555 (2004).
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Collateral References:

Witkin, Summary (9th ed) Const Law §754



Miller & Starr, Cal Real Estate 2d §§11:41, 20:49
The Rutter Group, Landlord-Tenant (Friedman, Garcia & Hagarty) §§2:572.3, 2:580, 2:582.1,

2:582.10, 2:583, 2:584.1, 2:584.2, 2:584.3, 2:584.4, 2:584.5
B-W Cal Civil Practice: Civil Rights Litigation §13:28
Cal Jur 3d Const §261; Discov §48; Hotel, Etc. §20; Mobile H §14; Unf Compet §16; Zon §229
 Cal Digest of Official Reports 3d Series, Civil Rights §5.

§ 51.5. Discrimination, boycott, blacklist, etc.; business establishments; equal rights 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) No business establishment of any kind whatsoever shall discriminate against, boycott or blacklist, or refuse
to buy from, contract with, sell to, or trade with any person in this state on account of any characteristic listed or
defined in subdivision (b) or (e) of Section 51, or of the person's partners, members, stockholders, directors,
officers, managers, superintendents, agents, employees, business associates, suppliers, or customers, because
the person is perceived to have one or more of those characteristics, or because the person is associated with a
person who has, or is perceived to have, any of those characteristics.

(b) As used in this section, "person" includes any person, firm, association, organization, partnership, business
trust, corporation, limited liability company, or company.

(c) This section shall not be construed to require any construction, alteration, repair, structural or otherwise, or
modification of any sort whatsoever, beyond that construction, alteration, repair, or modification that is
otherwise required by other provisions of law, to any new or existing establishment, facility, building,
improvement, or any other structure, nor shall this section be construed to augment, restrict, or alter in any way
the authority of the State Architect to require construction, alteration, repair, or modifications that the State
Architect otherwise possesses pursuant to other laws.

CREDIT(S)
(Added by Stats.1976, c. 366, p. 1013, § 1.  Amended by Stats.1987, c. 159,§ 2; Stats.1992, c. 913 (A.B.1077),
§ 3.2; Stats.1994, c. 1010 (S.B.2053), § 28; Stats.1998, c. 195 (A.B.2702), § 2; Stats.1999, c. 591 (A.B.1670), §
2; Stats.2000, c. 1049 (A.B.2222), § 3; Stats.2005, c. 420 (A.B.1400), § 4.)

Historical Notes

Historical And Statutory Notes

2007 Main Volume
Section 3 of Stats.1976, c. 366, p. 1013, provided:
"It is the intent of the Legislature that the State of California by the provisions of this act not preempt

this area of concern so that other jurisdictions in the state may take actions appropriate to their
concerns."

The 1987 amendment prohibited discrimination, etc., against persons because of blindness or other
physical disability, and added the third and fourth paragraphs.

The 1992 amendment deleted "blindness or other physical" preceding "disability" in the first paragraph;
and deleted the final paragraph, which had read:

"Nothing in this section shall require any person renting, leasing, or otherwise providing real property
for compensation to modify his or her property in any way, or to provide a higher degree of care for
a blind or other physically disabled person than for a person who is not physically disabled."

Section 1 of Stats.1992, c. 913 (A.B.1077), provides:
"It is the intent of the Legislature in enacting this act to strengthen California law in areas where it is

weaker than the Americans with Disabilities Act of 1990 (Public Law 101-336) and to retain



California law when it provides more protection for individuals with disabilities than the Americans
with Disabilities Act of 1990."

The 1994 amendment made technical changes to conform with enactment of the California Limited
Liability Company Act.

Subordination of legislation by Stats.1994, c. 1010 (S.B.2053), see Historical and Statutory Notes under
Business and Professions Code § 128.

Legislative declaration of Stats.1996, c. 57 (S.B.141), § 30, relating to the rendition of professional
services by a limited liability company, see Historical and Statutory Notes under Code of Civil
Procedure § 699.720.

Stats.1998, c. 195 (A.B.2702), in the third paragraph, substituted "alteration" for "alternation", inserted
", beyond that construction, alteration, repair, or modification that is otherwise required by other
provisions of law,", and substituted "nor shall anything in this section be construed" for "or" and
other laws" for "other provisions of the law".

Stats.1999, c. 591 (A.B.1670) rewrote this section, which had read:
"No business establishment of any kind whatsoever shall discriminate against, boycott or blacklist,

refuse to buy from, sell to, or trade with any person in this state because of the race, creed, religion,
color, national origin, sex, or disability of the person or of the person's partners, members,
stockholders, directors, officers, managers, superintendents, agents, employees, business associates,
suppliers, or customers.

"As used in this section, "person' includes any person, firm, association, organization, partnership,
business trust, corporation, limited liability company, or company.

"Nothing in this section shall be construed to require any construction, alteration, repair, structural or
otherwise, or modification of any sort whatsoever, beyond that construction, alteration, repair, or
modification that is otherwise required by other provisions of law, to any new or existing
establishment, facility, building, improvement, or any other structure, nor shall anything in this
section be construed to augment, restrict, or alter in any way the authority of the State Architect to
require construction, alteration, repair, or modifications that the State Architect otherwise possesses
pursuant to other laws."

Section 1 of Stats.1999, c. 591 (A.B.1670), provides:
"This act shall be known, and may be cited, as the California Civil Rights Amendments of 1999."
Stats.2000, c. 1049 (S.B.2222) inserted subdivision designations; in subd.(a), added "medical condition"

to the listed classifications; and added subd.(d), providing additional definitions.
Section 1 of Stats.2000, c. 1049 (A.B.2222), provides:
"This act shall be known and may be cited as the Prudence Kay Poppink Act."
Stats.2005, c. 420 (A.B.1400), in subd.(a), substituted "on account of any characteristic listed or defined

in subdivision (b) or (e) of Section 51," for "because of the race, creed, religion, color, national
origin, sex, disability, or medical condition of the person".

For legislative findings, declarations, and intent relating to Stats.2005, c. 420 (A.B.1400), see Historical
and Statutory Notes under Civil Code § 51.
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Business of insurance, application of Unruh Civil Rights Act, see Insurance Code § 1861.03.
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. Construction with other laws

Same-sex domestic partners who sued former operators of adoption website, stemming from rejection of their
application to have their profile posted on the website, lacked standing to maintain unfair competition claim
under California law, since damages provided under California anti-discrimination statute did not constitute
requisite "loss of money or property." Butler v. Adoption Media, LLC, N.D.Cal.2007, 486 F.Supp.2d 1022.
Antitrust And Trade Regulation  138

. Choice of law

California had stronger governmental interest than Arizona in action brought under California
anti-discrimination statute by same-sex domestic partners against Arizona operators of adoption website,
stemming from rejection of their application to have their profile posted on the website, and thus California law
was applicable to action; if businesses with headquarters in other states could have maintained regular practice
of discriminating against California residents, that practice would have substantially impaired protection
afforded by statute. Butler v. Adoption Media, LLC, N.D.Cal.2007, 486 F.Supp.2d 1022. Civil Rights 
1702

1. Business establishments

School district is "business establishment," for purposes of Unruh Civil Rights Act. Nicole M. By and Through
Jacqueline M. v. Martinez Unified School Dist., N.D.Cal.1997, 964 F.Supp. 1369. Civil Rights  1049; Civil
Rights  1060

Student could bring claim against principal or superintendent for violations of Unruh Civil Rights Act sections,
providing that all persons are entitled to full and equal services in all business establishments no matter what
their sex and that no business establishment shall discriminate against person based on sex. Nicole M. By and
Through Jacqueline M. v. Martinez Unified School Dist., N.D.Cal.1997, 964 F.Supp. 1369. Civil Rights 
1067(5)

Defendants' publication, which was published under the formal aegis of a nonprofit religious corporation and
which refused to accept advertising from plaintiffs because they refused to affirm that they were "born-again"
Christians, was a "business establishment" within meaning of the Unruh Civil Rights Act (§ 51). Pines v.
Tomson (App. 2 Dist. 1984) 206 Cal.Rptr. 866, 160 Cal.App.3d 370. Civil Rights  1049

2. Classifications

Classifications of civil rights statute against which business establishments may not discriminate are not
exclusive, but illustrative only. Roth v. Rhodes (App. 4 Dist. 1994) 30 Cal.Rptr.2d 706, 25 Cal.App.4th 530.
Civil Rights  1049

3. Parties

African-American investment advisor's complaint, which alleged that he accompanied his business clients to
bank to aid them in transacting their business and that because of his race, bank tried to convince clients that he
was trying to pull a "scam" and refused to conduct transaction, stated cause of action against bank under Unruh
Act, even though he was not customer of bank; by refusing to allow him to accompany his clients to bank, bank
denied him "full and equal accommodations, advantages, facilities, privileges or services" of bank, which, if
done on basis of race, violated Unruh Act. Jackson v. Superior Court (App. 1 Dist. 1994) 36 Cal.Rptr.2d 207,
30 Cal.App.4th 936. Civil Rights  1049

4. Prisons

Prison is not "business establishment" under California section prohibiting discrimination in business
establishments; prisoners are not engaged in a calling, occupation, or trade for purposes of making livelihood,
but rather are incarcerated by state because of crimes which they have committed. Taormina v. California Dept.
of Corrections, S.D.Cal.1996, 946 F.Supp. 829, affirmed and remanded 132 F.3d 40. Civil Rights  1049;



Civil Rights  1090

Allegation that prison was business establishment and that shooting of prison inmate was result of arbitrary
discrimination based on race or other protected classification was required to state damages claim under
California statute imposing liability on anyone who discriminates in business establishments. Gaston v. Colio,
S.D.Cal.1995, 883 F.Supp. 508. Civil Rights  1093

5. Chemical dependency

Physician with history of chemical dependency suffered from "disability" for purposes of California disability
discrimination statute, although he was not currently impaired. Ambrosino v. Metropolitan Life Ins. Co.,
N.D.Cal.1995, 899 F.Supp. 438. Civil Rights  1022

Health insurer's termination of physician's participating physician agreement after learning of physician's
history of chemical dependency could constitute disability discrimination under California disability
discrimination statute, where termination did not occur pursuant to agreement's automatic termination clause.
Ambrosino v. Metropolitan Life Ins. Co., N.D.Cal.1995, 899 F.Supp. 438. Civil Rights  1022

Health insurer's termination of physician's participating provider agreement, upon learning of physician's
history of chemical dependency, could violate California's disability discrimination statute, where insurer had
policy of terminating participating providers based upon past addiction, without regard to whether there was
any current effect on physician's ability to practice his profession competently. Ambrosino v. Metropolitan Life
Ins. Co., N.D.Cal.1995, 899 F.Supp. 438. Civil Rights  1022

Physician's probationary status, imposed state licensing board on basis of physician's history of chemical
dependency, did not provide health insurer with basis of terminating physician's participating provider status
without violating California's disability discrimination statute, absent showing by insurer that either drug-free
history or nonprobationary status was essential qualification for participating physician. Ambrosino v.
Metropolitan Life Ins. Co., N.D.Cal.1995, 899 F.Supp. 438. Civil Rights  1022

Under California's disability discrimination statute, termination based on conduct caused by chemical
dependency and status which results from dependency and/or conduct caused by dependency is termination
based on disability of chemical dependency. Ambrosino v. Metropolitan Life Ins. Co., N.D.Cal.1995, 899
F.Supp. 438. Civil Rights  1022; Civil Rights  1226

Health insurer's termination of participating physician agreement based on physician's history of chemical
dependency violated California's disability discrimination statute, where insured failed to show that absence of
disability was essential qualification for participation in its network, and had history of terminating based on the
existence of disability of past chemical dependency without regard to whether that disability put physician's
patients at risk. Ambrosino v. Metropolitan Life Ins. Co., N.D.Cal.1995, 899 F.Supp. 438. Civil Rights 
1022

6. Discrimination

Discrimination may consist of actions other than those specifically listed in California disability discrimination
statute as prohibited actions in addition to discrimination. Ambrosino v. Metropolitan Life Ins. Co.,
N.D.Cal.1995, 899 F.Supp. 438. Civil Rights  1033(1)

7. Employment

Under California law, physician who was allegedly discriminated against by medical group for whom she
worked could not maintain action under statute prohibiting business establishments from discriminating against
persons because of race. Strother v. Southern California Permanente Medical Group, C.A.9 (Cal.)1996, 79 F.3d
859, amended on denial of rehearing. Civil Rights  1049

In an age discrimination class action by television writers against studios, networks, and talent agencies, the
exclusion of "discrimination in employment" from Unruh Act coverage did not extend to claims of age



discrimination in the services provided by talent agencies to their clients, as claims were not for discrimination
in "the employer-employee relationship; the agencies were business establishments that provided a service to
their clients, and the Unruh Act on its face forbids them from discriminating in the provision of that service.
Alch v. Superior Court (App. 2 Dist. 2004) 19 Cal.Rptr.3d 29, 122 Cal.App.4th 339, review denied. Civil
Rights  1049; Civil Rights  1262

8. Peer sexual harassment

Student pled sufficient facts that principal was on notice of peer sexual harassment suffered by student and
failed to take steps to remedy it because of student's sex in order to state claim that she may have been
intentionally deprived of some advantages, privileges, or services of school district and that district and its
officials may have otherwise intentionally discriminated against her because of her sex in violation of Unruh
Civil Rights Act. Nicole M. By and Through Jacqueline M. v. Martinez Unified School Dist., N.D.Cal.1997,
964 F.Supp. 1369. Civil Rights  1741

Even if student's complaints of peer sexual harassment did not constitute violation of Unruh Civil Rights Act
section, providing that all persons are entitled to full and equal services in all business establishments no matter
what their sex, student could still maintain cause of action under Act section providing that no business
establishment shall discriminate against person based on sex, where student sufficiently alleged intentional
discrimination. Nicole M. By and Through Jacqueline M. v. Martinez Unified School Dist., N.D.Cal.1997, 964
F.Supp. 1369. Civil Rights  1741

9. Private right of action

Private right of action did not need to be inferred under California Education Code sections, forbidding sex
discrimination in educational institution's program or activity, where student had private right of action under
Title IX, forbidding sex discrimination in education program receiving federal financial assistance, § 1983, and
Unruh Civil Rights Act. Nicole M. By and Through Jacqueline M. v. Martinez Unified School Dist.,
N.D.Cal.1997, 964 F.Supp. 1369. Civil Rights  1704; Civil Rights  1721

10. Class certification

Viability of individual suits under the Unruh Civil Rights Act was a relevant, albeit not determinative,
consideration in assessing whether class certification was appropriate in an action by male customer against a
nationwide retailer alleging that its offering of "Ladies Day" promotional discounts for oil changes at its
automotive repair facilities was gender-based discrimination in violation of the Unruh Civil Rights Act, the
Gender Tax Repeal Act, and the unfair competition statute. Reese v. Wal-Mart Stores, Inc.(App. 3 Dist. 1999)
87 Cal.Rptr.2d 346, 73 Cal.App.4th 1225. Parties  35.7

Small likelihood that a multiplicity of actions would arise were a class not certified was a relevant consideration
in assessing whether class certification was appropriate in an action by male customer against a nationwide
retailer alleging that its offering of "Ladies Day" promotional discounts for oil changes at its automotive repair
facilities was gender-based discrimination in violation of the Unruh Civil Rights Act, the Gender Tax Repeal
Act, and the unfair competition statute, where the retailer had pursued the promotion for many years without
spawning a lawsuit and the customer had deliberately generated his own injury after consulting counsel. Reese
v. Wal-Mart Stores, Inc.(App. 3 Dist. 1999) 87 Cal.Rptr.2d 346, 73 Cal.App.4th 1225. Parties  35.7

Class certification could be denied in an action by male customer against a nationwide retailer alleging that its
offering of "Ladies Day" promotional discounts for oil changes at its automotive repair facilities was
gender-based discrimination in violation of the Unruh Civil Rights Act, the Gender Tax Repeal Act, and the
unfair competition statute, where individual claims were viable without class treatment, multiple lawsuits were
unlikely, class treatment would consume more time and expense than individual suits, some form of effective
class-wide relief was available under the unfair competition statute, and statutory penalties could disgorge any
unjust enrichment. Reese v. Wal-Mart Stores, Inc.(App. 3 Dist. 1999) 87 Cal.Rptr.2d 346, 73 Cal.App.4th 1225.
Parties  35.71



11. Class representative

Class representative and class counsel failed to adequately represent unnamed class members in disability
discrimination action against owner and operator of service stations; consent decree released all claims that
could have supported award of damages in excess of statutory amount under state law, even though class
representative had not experienced circumstances that would have supported such claims, and settlement, which
waived practically all of class members' claims without compensation, was reached within four months,
indicating that action was not prosecuted with reasonable prudence. Molski v. Gleich, C.A.9 (Cal.)2003, 318
F.3d 937. Federal Civil Procedure  181

12. Injunction

Operators of website on which prospective adoptive parents posted profiles for fee were not engaged in
expressive speech protected under First Amendment that could be violated by any injunction granted to
same-sex couple whose application to have profile posted on website was rejected; operators conducted
commercial enterprise. Butler v. Adoption Media, LLC, N.D.Cal.2007, 486 F.Supp.2d 1022. Constitutional
Law  2151; Telecommunications  1346

13. Summary judgment

Genuine issues of material fact, regarding whether policy of not allowing unmarried couples to post profiles on
adoption website amounted to sexual orientation discrimination, precluded summary judgment on claim brought
under California law by same-sex domestic partners against former operators of website, stemming from
rejection of application to have their profile posted on the website. Butler v. Adoption Media, LLC,
N.D.Cal.2007, 486 F.Supp.2d 1022. Federal Civil Procedure  2491.5

14. Presumptions and burden of proof

Plaintiff asserting claim under California statute prohibiting business establishments from "boycott[ing] or
blacklist[ing]" must demonstrate that he stands in relationship with offending business establishment similar to
that of customer in customer-proprietor relationship. Johnson v. Riverside Healthcare System, LP, C.A.9
(Cal.)2008, 534 F.3d 1116. Civil Rights  1049

§ 51.6. Gender Tax Repeal Act of 1995 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) This section shall be known, and may be cited, as the Gender Tax Repeal Act of 1995.

(b) No business establishment of any kind whatsoever may discriminate, with respect to the price charged for
services of similar or like kind, against a person because of the person's gender.

(c) Nothing in subdivision (b) prohibits price differences based specifically upon the amount of time, difficulty,
or cost of providing the services.

(d) Except as provided in subdivision (f), the remedies for a violation of this section are the remedies provided
in subdivision (a) of Section 52.  However, an action under this section is independent of any other remedy or
procedure that may be available to an aggrieved party.

(e) This act does not alter or affect the provisions of the Health and Safety Code, the Insurance Code, or other
laws that govern health care service plan or insurer underwriting or rating practices.

(f)(1) The following business establishments shall clearly and conspicuously disclose to the customer in writing
the pricing for each standard service provided:



(A) Tailors or businesses providing aftermarket clothing alterations.

(B) Barbers or hair salons.

(C) Dry cleaners and laundries providing services to individuals.

(2) The price list shall be posted in an area conspicuous to customers.  Posted price lists shall be in no less than
14-point boldface type and clearly and completely display pricing for every standard service offered by the
business under paragraph (1).

(3) The business establishment shall provide the customer with a complete written price list upon request.

(4) The business establishment shall display in a conspicuous place at least one clearly visible sign, printed in
no less than 24-point boldface type, which reads: "CALIFORNIA LAW PROHIBITS ANY BUSINESS
ESTABLISHMENT FROM DISCRIMINATING, WITH RESPECT TO THE PRICE CHARGED FOR
SERVICES OF SIMILAR OR LIKE KIND, AGAINST A PERSON BECAUSE OF THE PERSON'S
GENDER. A COMPLETE PRICE LIST IS AVAILABLE UPON REQUEST."

(5) A business establishment that fails to correct a violation of this subdivision within 30 days of receiving
written notice of the violation is liable for a civil penalty of one thousand dollars ($1,000).

(6) For the purposes of this subdivision, "standard service" means the 15 most frequently requested services
provided by the business.

CREDIT(S)
(Added by Stats.1995, c. 866 (A.B.1100), § 1.  Amended by Stats.2001, c. 312 (A.B.1088), § 1.)
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Notes Of Decisions

Class certification 1

1. Class certification

Viability of individual suits under the Unruh Civil Rights Act was a relevant, albeit not determinative,
consideration in assessing whether class certification was appropriate in an action by male customer against a
nationwide retailer alleging that its offering of "Ladies Day" promotional discounts for oil changes at its
automotive repair facilities was gender-based discrimination in violation of the Unruh Civil Rights Act, the
Gender Tax Repeal Act, and the unfair competition statute. Reese v. Wal-Mart Stores, Inc.(App. 3 Dist. 1999)
87 Cal.Rptr.2d 346, 73 Cal.App.4th 1225. Parties  35.7

Small likelihood that a multiplicity of actions would arise were a class not certified was a relevant consideration
in assessing whether class certification was appropriate in an action by male customer against a nationwide
retailer alleging that its offering of "Ladies Day" promotional discounts for oil changes at its automotive repair
facilities was gender-based discrimination in violation of the Unruh Civil Rights Act, the Gender Tax Repeal
Act, and the unfair competition statute, where the retailer had pursued the promotion for many years without
spawning a lawsuit and the customer had deliberately generated his own injury after consulting counsel. Reese
v. Wal-Mart Stores, Inc.(App. 3 Dist. 1999) 87 Cal.Rptr.2d 346, 73 Cal.App.4th 1225. Parties  35.7

Class certification could be denied in an action by male customer against a nationwide retailer alleging that its
offering of "Ladies Day" promotional discounts for oil changes at its automotive repair facilities was
gender-based discrimination in violation of the Unruh Civil Rights Act, the Gender Tax Repeal Act, and the
unfair competition statute, where individual claims were viable without class treatment, multiple lawsuits were
unlikely, class treatment would consume more time and expense than individual suits, some form of effective
class-wide relief was available under the unfair competition statute, and statutory penalties could disgorge any
unjust enrichment. Reese v. Wal-Mart Stores, Inc.(App. 3 Dist. 1999) 87 Cal.Rptr.2d 346, 73 Cal.App.4th 1225.
Parties  35.71

§ 51.7. Freedom from violence or intimidation 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) All persons within the jurisdiction of this state have the right to be free from any violence, or intimidation by
threat of violence, committed against their persons or property because of political affiliation, or on account of
any characteristic listed or defined in subdivision (b) or (e) of Section 51, or position in a labor dispute, or
because another person perceives them to have one or more of those characteristics.  The identification in this
subdivision of particular bases of discrimination is illustrative rather than restrictive.

(b) This section does not apply to statements concerning positions in a labor dispute which are made during
otherwise lawful labor picketing.

CREDIT(S)
(Added by Stats.1976, c. 1293, p. 5778, § 2.  Amended by Stats.1984, c. 1437, § 1; Stats.1985, c. 497, § 1;
Stats.1987, c. 1277, § 2; Stats.1994, c. 407 (S.B.1595), § 1; Stats.2005, c. 420 (A.B.1400), § 5.)
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2007 Main Volume
Section 1 of Stats.1976, c. 1293, p. 5778, provided:
"This act shall be known, and may be cited, as the Ralph Civil Rights Act of 1976."
The 1984 amendment inserted subdivision designation (a) at the beginning of the existing paragraph;

added, to subd.(a), "sexual orientation, age, disability,"; and added subd.(b).
The 1985 amendment added the last sentence of subd.(a).
The 1987 amendment added the second paragraph of subd.(a).
Stats.1987, c. 1277, § 1, provides:
"This act shall be known and may be cited as the Tom Bane Civil Rights Act."
The 1994 amendment, in subd.(a), at the end of the first sentence, inserted ", or because another person

perceives them to have one or more of those characteristics".
Section 6 of Stats.1994, c. 407 (S.B.1595), provides:
"The Legislature hereby finds and declares that the amendments of Section 51.7 of the Civil Code and

Sections 422.6, 422.7, 422.75, and 1170.75 of the Penal Code made by this act do not constitute
changes in, but are declaratory of, existing law."

Stats.2005, c. 420 (A.B.1400), in the first sentence of subd.(a), substituted "because of political
affiliation, or on account of any characteristic listed or defined in subdivision (b) or (e) of Section
51," for "their race, color, religion, ancestry, national origin, political affiliation, sex, sexual
orientation, age, disability,"; and designated the last sentence of the section as subd.(b).

For legislative findings, declarations, and intent relating to Stats.2005, c. 420 (A.B.1400), see Historical
and Statutory Notes under Civil Code § 51.
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Additional penalties to be imposed for "felony of intimidation because of specified beliefs or
characteristics", see Penal Code § 422.7.

Aggravating factors, hate crime, see Penal Code § 422.76.
Assault and battery, see Penal Code § 240 et seq.
Business of insurance, application of Unruh Civil Rights Act, see Insurance Code § 1861.03.
Department of Fair Employment and Housing, construction of provisions with this section, see

Government Code § 12993.5.
Duty on teachers to instruct pupils on morals, manners, and citizenship and to "create and foster an

environment that is free from discriminatory attitudes, practices, events or activities, in order to
prevent acts of hate violence", see Education Code § 233.5.

Fair employment and housing, damages and civil penalties for violations or denial of rights provided
by this section, see Government Code § 12970.

Fair employment and housing, enforcement and compliance, written accusation by department, see
Government Code § 12965.

Fair employment and housing, enforcement and hearing procedures, prevention and elimination of
unlawful employment practices, see Government Code § 12960.

Hate crime training for peace officers, see Penal Code § 13519.6.
Regional training to assist school district personnel in identification and determination of hate

violence on school campuses, see Education Code § 233.8.
Time of commencing actions, application of this section, see Code of Civil Procedure § 338.

Code Of Regulations References

Nondiscrimination in elementary and secondary educational programs receiving state or federal
financial assistance, general definitions, see 5 Cal. Code of Regs. § 4910.
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Chapter 98: Deterring hate crimes and enforcing state and federally secured constitutional rights.
Christian Herrmann, 32 McGeorge L.Rev. 546 (2001).

Dutch treats: Lessons the U.S. can learn from how the Netherlands protects lesbians and gays.
Astrid A.M. Mattijssen & Charlene L. Smith, 4 Am.U.J. Gender & L. 303 (1996).

Gates v. Superior Court — The Reginald Denny case and violation of civil rights by misallocation of
police resources: Does a cause of action for damages flow from the California Constitution's
equal protection clause?  Cheryl Shaw, 18 Whittier L. Rev. 175 (1996).

Gay civil rights: Are homosexuals adequately protected from discrimination in housing and
employment?  24 Pac.L.J. 541 (1993).

Mootness: Nonunion employees' conflict with union. (1976) 7 Golden Gate U.L.Rev. 253, 343.
Practice what you preach: California's obligation to give full faith and credit to the Vermont civil

union.  54 Hastings L.J. 727 (2003).
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Unruh Civil Rights Act: An uncertain guarantee. (1983) 31 UCLA L.Rev. 443.
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Equal Educational Opportunities Act of 1974, see 20 U.S.C.A. § 1701 et seq.
Equal educational opportunity, national policy, see 20 U.S.C.A. § 1221-1.
Hate crime prevention, school programs, see 20 U.S.C.A. § 7133.
Safe and Drug-Free Schools and Communities Act of 1994, see 20 U.S.C.A. § 7101 et seq.
Safe Schools Act of 1994, federal assistance to ensure all schools are safe and free of violence, see

20 U.S.C.A. § 5961 et seq.
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1. Construction and application

California statutes providing right to be free from violence committed because of race, national origin, or sex,
providing civil cause of action for violating such right, and providing civil action for violations of civil rights,
are not "hate crimes" statutes, in that there is no requirement that violence be extreme or motivated by hate, or
that act constitute crime, and civil liability created by statutes sweeps more broadly than common, colloquial
meaning of phrase "hate crime." Winarto v. Toshiba America Electronics Components, Inc., C.A.9 (Cal.)2001,
274 F.3d 1276, certiorari dismissed 123 S.Ct. 816, 537 U.S. 1098, 154 L.Ed.2d 766. Civil Rights  1035;
Civil Rights  1803

Under California law, provision of Unruh Civil Rights Act prohibiting violence or intimidation based on sexual
orientation provided basis for common-law cause of action for violation of public policy. Ortland v. County of
Tehama, E.D.Cal.1996, 939 F.Supp. 1465. Civil Rights  1721

Under California law, statute, conditioning right to bring action for damages against public entity for intentional
tort violations upon naming as defendant the elected official alleged to have perpetrated tort, applied to action
premised on public policy of Unruh Civil Rights Act's prohibition against violence or intimidation based on
sexual orientation; plaintiff was required to prove intentional conduct in order to maintain action. Ortland v.
County of Tehama, E.D.Cal.1996, 939 F.Supp. 1465. Civil Rights  1036; Civil Rights  1737

Under California law, any conflict between statute, conditioning right to bring action for damages against
public entity for intentional tort violations upon naming as defendant the elected official alleged to have
perpetrated tort, and liability imposed under Unruh Civil Rights Act, did not compel finding that statute was
inapplicable to action premised on public policy of Act's prohibition against violence or intimidation based on
sexual orientation; action did not arise directly under Act, but rather employed Act's embodiment of public
policy as basis for common-law tort responsibility. Ortland v. County of Tehama, E.D.Cal.1996, 939 F.Supp.
1465. Civil Rights  1737

A cause of action based upon allegations that defendant committed violence and made threats of violence
against plaintiff based upon his religion did not describe acts in furtherance of defendant's rights of petition or
free speech and were not encompassed by the special motion to strike complaint under anti-SLAPP (strategic
lawsuit against public participation) statute. Siam v. Kizilbash (App. 6 Dist. 2005) 31 Cal.Rptr.3d 368, 130
Cal.App.4th 1563. Pleading  358

An arrest or threat of arrest alone does not necessarily involve violence or a threat of violence, as would support
claim for violation of California statute declaring a person's right to be free from violence or intimidation based
on a protected characteristic. Moreno v. Town of Los Gatos, C.A.9 (Cal.)2008, 267 Fed.Appx. 665, 2008 WL



467777, Unreported. Civil Rights  1088(4)

2. Construction with other laws

Plaintiff's California law claims against police officer for assault and battery, false arrest, illegal imprisonment,
intentional infliction of emotional distress, and racial discrimination, arising from her detentions for psychiatric
evaluations, were barred by California statute precluding liability on part of individual authorized to detain
person for such purpose, inasmuch as officer had probable cause to detain plaintiff. Bias v. Moynihan, C.A.9
(Cal.)2007, 508 F.3d 1212. Civil Rights  1037; Damages  57.49; False Imprisonment  13;
Municipal Corporations  747(3)

Statutes prohibiting discriminatory violence and intimidation and denial of civil rights by means of threats and
intimidation are not part of the Unruh Civil Rights Act; these statutes were enacted as the Ralph Civil Rights
Act and the Tom Bane Civil Rights Act, and there are significant differences between them and the Unruh Civil
Rights Act. Stamps v. Superior Court (App. 2 Dist. 2006) 39 Cal.Rptr.3d 706, 136 Cal.App.4th 1441. Civil
Rights  1035; Civil Rights  1036

3. Preemption

Employee's claim against employer under California law for acts of violence or intimidation by threat of
violence, because of race, color, religion, ancestry, national origin, political affiliation, or position in labor
dispute, involved nonnegotiable rights and, therefore, it could not require interpretation of negotiated provisions
of collective bargaining agreement, and was not preempted by federal labor law. Burnette v. Godshall,
N.D.Cal.1993, 828 F.Supp. 1439, affirmed 72 F.3d 766. Labor And Employment  1967; States  18.55

Claims by former employee of Indian health care facility that alleged physical and sexual assault by facility's
director violated California's Unruh Civil Rights Act and its Fair Employment in Housing Act stated claim of
"wrongful act" within the meaning of the Federal Tort Claims Act, and, thus, the United States had to be
substituted for the facility as to those claims pursuant to the Indian Self-Determination Act. Waters v. U.S.,
N.D.Cal.1993, 812 F.Supp. 166. United States  50.3

Former city fire fighter's claim under this section establishing right of residents to be free from violence or
threats of violence directed against them on account of, among other factors, their religion, was not preempted
by provisions of state Fair Employment and Housing Act [Gov.Code § 12900 et seq.], which provided sole
remedy for employment discrimination. Diem v. City and County of San Francisco, N.D.Cal.1988, 686 F.Supp.
806. Civil Rights  1704

4. Persons protected

Holocaust revisionist, who questioned historical accuracy of accepted portrayal of holocaust, was within group
of persons protected by this section, even though language stating that list of persons protected, which did not
include plaintiff, was meant to be "illustrative rather than restrictive" was added to section after events in
present case; California courts had very broadly construed classes of persons protected by Unruh Act [West's
Ann.Cal.Civ.Code§ 51 et seq.]. McCalden v. California Library Ass'n, C.A.9 (Cal.)1990, 919 F.2d 538,
amended and superseded on denial of rehearing 955 F.2d 1214, certiorari denied 112 S.Ct. 2306, 504 U.S. 957,
119 L.Ed.2d 227. Civil Rights  1015

Decedent's mother could not maintain suit alleging that police officers violated decedent's rights under
California statute declaring citizens' rights to be free from violence or intimidation based on race based on
alleged excessive and fatal force imposed upon decedent by police officers; statute gives rise to cause of action
in favor of person against whom violence or intimidation has been committed or threatened. Rose v. City of Los
Angeles, C.D.Cal.1993, 814 F.Supp. 878. Civil Rights  1737

Former employee could assert causes of action for violations of statutory prohibitions against discriminatory
violence and intimidation and denial of civil rights by means of threats and intimidation against former
employer and supervisor, in conjunction with other employment discrimination claims for wrongful termination



and retaliation in violation of public policy; these statutes authorized private cause of action in employment
cases, and nothing in legislative history or judicial construction of these statutes precluded their application in
such cases. Stamps v. Superior Court (App. 2 Dist. 2006) 39 Cal.Rptr.3d 706, 136 Cal.App.4th 1441. Civil
Rights  1704

Truck driver could not recover on claim that former employer interfered with the exercise of a constitutional or
statutory right, based on allegations that driver's termination resulted from his complaints about unsafe working
conditions, that employer attempted to have driver's parole revoked, and that employer implicitly threatened
driver with police action; facts as alleged failed to show intimidation by violence or threat of violence, and
moreover, driver was not member of a class protected from hate crimes under relevant statute. Cabesuela v.
Browning-Ferris Industries of California, Inc.(App. 6 Dist. 1998) 80 Cal.Rptr.2d 60, 68 Cal.App.4th 101. Civil
Rights  1088(1); Civil Rights  1097; Labor And Employment  801

5. Parties liable

As matter of law, supervisor could be liable for aiding, inciting, or conspiring in denial of employee's rights in
violation of California statute providing right to be free from violence or intimidation by threat of violence
committed because of race, national origin, or sex, and employer could be liable for acts of its agent. Winarto v.
Toshiba America Electronics Components, Inc., C.A.9 (Cal.)2001, 274 F.3d 1276, certiorari dismissed 123
S.Ct. 816, 537 U.S. 1098, 154 L.Ed.2d 766. Civil Rights  1736

Female tenant's allegation that resident manager committed sexual battery on her while in her apartment to
repair her leaky shower faucet stated claim against apartment owner under California's Ralph Civil Rights Act.
Beliveau v. Caras, C.D.Cal.1995, 873 F.Supp. 1393. Civil Rights  1077

6. Hate crimes

Hate crimes statute allowing misdemeanor to be charged as felony if it is committed to interfere with person's
free exercise of rights created by Constitution or laws because of the person's race protects the statutory right to
be free of threats of violence because of race. People v. MacKenzie (App. 6 Dist. 1995) 40 Cal.Rptr.2d 793, 34
Cal.App.4th 1256, modified on denial of rehearing, review denied. Sentencing And Punishment  66

7. Harassment

Claimed violation of civil rights by person who was refused entry to bus by bus driver and whose companion
was harassed by bus driver failed to state cause of action absent showing that any violence or intimidation was
committed or threatened against his person. Coon v. Joseph (App. 1 Dist. 1987) 237 Cal.Rptr. 873, 192
Cal.App.3d 1269, rehearing denied, review denied. Civil Rights  1741

8. Intimidation

Co-worker threatened violence that was intimidating against employee, within meaning of California statute
providing right to be free from intimidation by threat of violence committed because of race, national origin, or
sex, where co-worker approached employee from behind in stairwell, co-worker said "chick, you better walk
faster or I am going to hurt you again," and employee rushed down stairs and injured her ankle so severely that
she needed surgery. Winarto v. Toshiba America Electronics Components, Inc., C.A.9 (Cal.)2001, 274 F.3d
1276, certiorari dismissed 123 S.Ct. 816, 537 U.S. 1098, 154 L.Ed.2d 766. Civil Rights  1036; Civil Rights

 1185

9. Violence

Co-worker committed violence against employee within meaning of California statute providing right to be free
from violence committed because of race, national origin, or sex, where co-worker kicked employee at least
once. Winarto v. Toshiba America Electronics Components, Inc., C.A.9 (Cal.)2001, 274 F.3d 1276, certiorari
dismissed 123 S.Ct. 816, 537 U.S. 1098, 154 L.Ed.2d 766. Civil Rights  1035; Civil Rights  1147



10. Intent

Under California law, common-law cause of action, premised on public policy of California's Unruh Civil
Rights Act's prohibition against violence or intimidation based on sexual orientation, required plaintiff to prove
intentional action. Ortland v. County of Tehama, E.D.Cal.1996, 939 F.Supp. 1465. Civil Rights  1036

11. Immunity

Tort Claims Act provided immunity from money damages for failure to provide sufficient police protective
services during riot; statutes conferring right to be free from discriminatory violence or threat of violence were
not intended to override immunity or vest courts with jurisdiction to hear claims for money damages involving
failure to provide sufficient police protection service. Gates v. Superior Court (App. 2 Dist. 1995) 38
Cal.Rptr.2d 489, 32 Cal.App.4th 481, rehearing denied, review denied. Municipal Corporations  747(3)

12. Cause of action

Allegations by self-described "Holocaust revisionist" that defendants threatened to disrupt his exhibit and
program at conference stated claim under California statute prohibiting discrimination by business
establishments on basis of sex, race, color, religion, and history or national origin. McCalden v. California
Library Ass'n, C.A.9 (Cal.)1990, 955 F.2d 1214, certiorari denied 112 S.Ct. 2306, 504 U.S. 957, 119 L.Ed.2d
227. Civil Rights  1741

Holocaust revisionist, who questioned historical accuracy of accepted portrayal of holocaust, stated claim under
California's Unruh Civil Rights Act [West's Ann.Civ.Code § 51 et seq.] against several Jewish groups and city
by alleging that defendants intended to disrupt his presentation at California Library Association's annual
conference by creating demonstration that would produce reasonable probability of property damage and
violence against him. McCalden v. California Library Ass'n, C.A.9 (Cal.)1990, 919 F.2d 538, amended and
superseded on denial of rehearing 955 F.2d 1214, certiorari denied 112 S.Ct. 2306, 504 U.S. 957, 119 L.Ed.2d
227. Civil Rights  1741

13. Arbitration

Arbitration agreement covering "any dispute" between nurse recruiting company and hospital company arising
"out of the services contracted for in" nurse recruitment contract did not cover claims by recruiting company
and its chief executive officer (CEO) against hospital company and its vice-president for gender-based violence,
gender violence, assault, and false imprisonment, arising from the employees' intimate relationship; possibility
of alleged domestic assault by employee of one company against employee of other could not have been within
parties' contemplation at time of agreement, even if it would not have occurred but for business relationship
between companies. RN Solution, Inc. v. Catholic Healthcare West (App. 1 Dist. 2008) 81 Cal.Rptr.3d 892, 165
Cal.App.4th 1511. Alternative Dispute Resolution  143

All of employee's claims against employer were subject to arbitration agreement which covered every kind of
dispute arising from her employment, despite contention that her civil rights claim should have been excluded
since it was based on her individual statutorily guaranteed rights outside scope of employment and was not
related to employment relationship, where this claim was based on same factual allegations as the rest of her
claims, and all of those claims involved alleged episodes of harassment arising from her employment. 24 Hour
Fitness, Inc. v. Superior Court (App. 1 Dist. 1998) 78 Cal.Rptr.2d 533, 66 Cal.App.4th 1199. Alternative
Dispute Resolution  146

13.5. Schools

Middle school did not subject students to violence, as required for violation of California Civil Code provision
ensuring freedom from violence, when assistant principal lectured students on dangers of leaving campus
without permission during school hours, and barred them from attending school year ending activities. Corales
v. Bennett, C.D.Cal.2007, 488 F.Supp.2d 975. Schools  169



14. Limitation of actions

Defendants waived argument that causes of action under certain California civil rights statutes were barred
under statute of limitations, where district court ordered defendants to file motions for summary judgment on
any affirmative defenses that were purely questions of law, district court warned that failure to do so would be
waiver, some defendants failed to make any statute of limitations arguments in response, and one defendant
made statute of limitations argument in response but only with respect to negligence cause of action. Winarto v.
Toshiba America Electronics Components, Inc., C.A.9 (Cal.)2001, 274 F.3d 1276, certiorari dismissed 123
S.Ct. 816, 537 U.S. 1098, 154 L.Ed.2d 766. Federal Courts  616; Federal Courts  617

Amendment of civil rights complaint, to add claim that California statute establishing freedom from violence or
intimidation was violated, was not barred by statute of limitations requirement that monetary claims against
state be filed within six months of rejection by appropriate state agency, as amendment involved same factual
allegations as those contained in original timely complaint. Roe v. County of Lake, N.D.Cal.2000, 107
F.Supp.2d 1146. Limitation Of Actions  127(3)

15. Pleadings

Homeowners, claiming racially motivated harassment by neighbor, failed to state claim for violation of
California's Ralph Act absent allegation of violence or intimidation by threat of violence. Egan v. Schmock,
N.D.Cal.2000, 93 F.Supp.2d 1090. Civil Rights  1036

16. Standard of proof

The test for determining whether there has been a threat of violence that is intimidating, within the meaning of
the California statute providing a right to be free from intimidation by threat of violence committed because of
race, national origin, or sex, is whether a reasonable person, standing in the shoes of the plaintiff, would have
been intimidated by the actions of the defendant and have perceived a threat of violence. Winarto v. Toshiba
America Electronics Components, Inc., C.A.9 (Cal.)2001, 274 F.3d 1276, certiorari dismissed 123 S.Ct. 816,
537 U.S. 1098, 154 L.Ed.2d 766. Civil Rights  1036

Court of Appeals would focus on the reasonable woman in determining whether male co-worker, who allegedly
had sexually harassed female employee, threatened violence that was intimidating against female employee,
within meaning of the California statute providing right to be free from intimidation by threat of violence
committed because of race, national origin, or sex. Winarto v. Toshiba America Electronics Components, Inc.,
C.A.9 (Cal.)2001, 274 F.3d 1276, certiorari dismissed 123 S.Ct. 816, 537 U.S. 1098, 154 L.Ed.2d 766. Civil
Rights  1036; Civil Rights  1185

17. Jury questions

Whether co-worker's violence and threats of violence were motivated by animus towards employee because of
her membership in protected class of persons was for jury in action under California statute providing right to
be free from violence or intimidation by threat of violence committed because of race, national origin, or sex;
co-worker derisively called employee "chick," admitted that messing employee's hair was "girl thing," and
mimicked employee's Indonesian accent "very, very frequently." Winarto v. Toshiba America Electronics
Components, Inc., C.A.9 (Cal.)2001, 274 F.3d 1276, certiorari dismissed 123 S.Ct. 816, 537 U.S. 1098, 154
L.Ed.2d 766. Civil Rights  1749

18. Sufficiency of evidence

Substantial evidence supported jury's determination that employer, supervisor, and co-worker acted with
oppression, fraud, or malice in connection with co-worker's harassment of employee, as required for award of
punitive damages under Title VII, California's Fair Employment and Housing Act (FEHA), and California
statute providing right to be free from violence by threat of violence committed because of race, national origin,
or sex. Winarto v. Toshiba America Electronics Components, Inc., C.A.9 (Cal.)2001, 274 F.3d 1276, certiorari



dismissed 123 S.Ct. 816, 537 U.S. 1098, 154 L.Ed.2d 766. Civil Rights  1769

In absence of evidence that motive of preschool instructor, in allegedly battering two autistic preschool students
by grabbing, yanking, compressing, and stepping on them, was animus against disabled children, students failed
to present sufficient evidence of violation of Ralph Civil Rights Act of 1976 to survive nonsuit motion by
school district and its employees. Austin B. v. Escondido Union School Dist.(App. 4 Dist. 2007) 57 Cal.Rptr.3d
454, 149 Cal.App.4th 860, review denied. Civil Rights  1069

19. Damages

District court's failure to apportion damages for damaged property and lost profits to employer's respective
causes of action against union local was generally harmless; however, damages would be remanded to permit
district court to inform Court of Appeals what portion, if any, of damages awarded was attributable to violation
California's prohibition of violence, or threat of violence, against person or their property, because of their
position in labor dispute. Security Farms v. International Broth. of Teamsters, Chauffers, Warehousemen &
Helpers, C.A.9 (Cal.)1997, 124 F.3d 999. Labor And Employment  1988

20. Attorney fees

Although fair housing organization, along with condominium resident, was a prevailing party in fair housing
civil rights action against homeowner's association, special circumstances militated against shifting the burden
of fair housing organization's attorney fees, in addition to those of condominium resident's counsel, to
homeowner's association in light of duplicative preparation of the case, the very belated paring down of the
scope of the issues to be tried predicated on one association's employee's sexual harassment of resident, and the
results obtained compared to the litigation as a whole; results of organization's participation in the litigation
furthered no public purpose to protect resident or others from similar exposure to the type of isolated
harassment she endured from one association employee, and sent no particular message of broader significance
to homeowners' associations. Fair Housing Council of San Diego v. Penasquitos Casablanca Owner's Ass'n,
S.D.Cal.2007, 523 F.Supp.2d 1164. Civil Rights  1481; Civil Rights  1482; Civil Rights  1774

Some apportionment of attorney fees awarded in fair housing civil rights action on the basis of condominium
resident's success or failure on particular discrete issues or claims against homeowner's association, and based
on the elimination of the three minor co-plaintiffs as litigants was appropriate; however, fixing of an attorney
fees award outside lodestar structure would be wholly arbitrary, despite court's perception the case was overly
broad in its charges and excessive in the theories of recovery pled in consideration of the facts, and despite the
court's concern that resident could and should have scaled the case back much earlier in the process to avoid
escalation of fees. Fair Housing Council of San Diego v. Penasquitos Casablanca Owner's Ass'n, S.D.Cal.2007,
523 F.Supp.2d 1164. Civil Rights  1486; Civil Rights  1487; Civil Rights  1774

School district was entitled to attorney fees for achieving nonsuit in action under Ralph Civil Rights Act of
1976 and Tom Bane Civil Rights Act by two autistic preschool students who claimed that preschool instructor
engaged in abusive conduct against them, since students presented no evidence creating even an inference that
instructor's alleged abuse was motivated by their disabilities or was intended to interfere with the exercise of
their constitutional or statutory rights. Austin B. v. Escondido Union School Dist.(App. 4 Dist. 2007) 57
Cal.Rptr.3d 454, 149 Cal.App.4th 860, review denied. Civil Rights  1774

§ 51.8. Discrimination; franchises 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) No franchisor shall discriminate in the granting of franchises solely on account of any characteristic listed or
defined in subdivision (b) or (e) of Section 51 of the franchisee and the composition of a neighborhood or
geographic area reflecting any characteristic listed or defined in subdivision (b) or (e) of Section 51 in which
the franchise is located.  Nothing in this section shall be interpreted to prohibit a franchisor from granting a



franchise to prospective franchisees as part of a program or programs to make franchises available to persons
lacking the capital, training, business experience, or other qualifications ordinarily required of franchisees, or
any other affirmative action program adopted by the franchisor.

(b) Nothing in this section shall be construed to require any construction, alteration, repair, structural or
otherwise, or modification of any sort whatsoever, beyond that construction, alteration, repair, or modification
that is otherwise required by other provisions of law, to any new or existing establishment, facility, building,
improvement, or any other structure, nor shall anything in this section be construed to augment, restrict, or alter
in any way the authority of the State Architect to require construction, alteration, repair, or modifications that
the State Architect otherwise possesses pursuant to other laws.

CREDIT(S)
(Added by Stats.1980, c. 1303, § 1.  Amended by Stats.1987, c. 159, § 3; Stats.1992, c. 913 (A.B.1077), § 3.4;
Stats.1998, c. 195 (A.B.2702), § 3; Stats.2005, c. 420 (A.B.1400), § 6.)

Historical Notes

Historical And Statutory Notes

2007 Main Volume
The 1987 amendment prohibited discrimination in the granting of franchises because of blindness or

other physical disability composition of a neighborhood or geographic area in which the franchise is
located, and added the third and fourth paragraphs.

The 1992 amendment inserted "disability" preceding "of the franchisee"; deleted "blindness or other
physical" preceding "disability composition of"; made another nonsubstantive change in the first
paragraph; and deleted the third paragraph, which had read:

"Nothing in this section shall require any person renting, leasing, or otherwise providing real property
for compensation to modify his or her property in any way, or to provide a higher degree of care for
a blind or other physically disabled person than for a person who is not physically disabled."

Section 1 of Stats.1992, c. 913 (A.B.1077), provides:
"It is the intent of the Legislature in enacting this act to strengthen California law in areas where it is

weaker than the Americans with Disabilities Act of 1990 (Public Law 101-336) and to retain
California law when it provides more protection for individuals with disabilities than the Americans
with Disabilities Act of 1990."

Stats.1998, c. 195 (A.B.2702), in the second paragraph, inserted ", beyond that construction, alteration,
repair, or modification that is otherwise required by other provisions of law,", and substituted "nor
shall anything in this section be construed" for "or" and other laws" for "other provisions of the
law".

Stats.2005, c. 420 (A.B.1400), rewrote this section, which had read:
"No franchisor shall discriminate in the granting of franchises solely because of the race, color, religion,

sex, national origin, or disability of the franchisee and the racial, ethnic, religious, national origin, or
disability composition of a neighborhood or geographic area in which the franchise is located.
Nothing in this section shall be interpreted to prohibit a franchisor from granting a franchise to
prospective franchisees as part of a program or programs to make franchises available to persons
lacking the capital, training, business experience, or other qualifications ordinarily required of
franchisees, or any other affirmative action program adopted by the franchisor.

"Nothing in this section shall be construed to require any construction, alteration, repair, structural or
otherwise, or modification of any sort whatsoever, beyond that construction, alteration, repair, or
modification that is otherwise required by other provisions of law, to any new or existing
establishment, facility, building, improvement, or any other structure, nor shall anything in this
section be construed to augment, restrict, or alter in any way the authority of the State Architect to
require construction, alteration, repair, or modifications that the State Architect otherwise possesses



pursuant to other laws."
For legislative findings, declarations, and intent relating to Stats.2005, c. 420 (A.B.1400), see Historical

and Statutory Notes under Civil Code § 51.

Research References

Cross References

Business of insurance, application of Unruh Civil Rights Act, see Insurance Code § 1861.03.

Law Review And Journal Commentaries

Review of Selected 1992 California Legislation. 24 Pac.L.J. 902 (1993).
Unruh Civil Rights Act: An uncertain guarantee. (1983) 31 UCLA L.Rev. 443.
2007 Main Volume

Library References

Civil Rights §§ 2, 8, 13, 14.

Collateral References:

Witkin, Summary (9th ed) Const Law §§747, 773
Witkin, Summary (9th ed) Real Prop §417
Miller & Starr, Cal Real Estate 2d §§11:41, 11:41.1
B-W Cal Civil Practice: Civil Rights Litigation §2:2
Cal Jur 3d Franch Priv §4
 Cal Digest of Official Reports 3d Series, Civil Rights §1.

Notes Of Decisions

Evidence 2
Parties 1

1. Parties

Under California Franchise Investment Law and California Corporations Code, franchisor is not considered
party to sale of franchise simply because franchisor had power to approve or reject new franchisee. Reyes v.
Atlantic Richfield Co., C.A.9 (Cal.)1993, 12 F.3d 1464. Antitrust And Trade Regulation  267

Franchisee did not have standing to claim on behalf of Filipino cashiers and accountants that franchisors
violated Unruh Civil Rights Act by terminating franchise after suggesting that franchisee should replace
Filipino employees. Reyes v. Atlantic Richfield Co., C.A.9 (Cal.)1993, 12 F.3d 1464. Civil Rights  1737

2. Evidence

The Unruh Civil Rights Act prohibiting discrimination of any kind against any person in any business
establishment, including discrimination in granting of franchises, was not violated by alleged racially motivated
conduct of franchisor in telling franchisee to replace Filipino cashiers and accountants in light of undisputed
evidence that notices of default were appropriate. Reyes v. Atlantic Richfield Co., C.A.9 (Cal.)1993, 12 F.3d
1464. Civil Rights  1041; Civil Rights  1049

§ 51.9. Sexual harassment; business, service and professional relationships 



     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) A person is liable in a cause of action for sexual harassment under this section when the plaintiff proves all
of the following elements:

(1) There is a business, service, or professional relationship between the plaintiff and defendant.  Such a
relationship may exist between a plaintiff and a person, including, but not limited to, any of the following
persons:

(A) Physician, psychotherapist, or dentist.  For purposes of this section, "psychotherapist" has the same
meaning as set forth in paragraph (1) of subdivision (c) of Section 728 of the Business and Professions Code.

(B) Attorney, holder of a master's degree in social work, real estate agent, real estate appraiser, accountant,
banker, trust officer, financial planner loan officer, collection service, building contractor, or escrow loan
officer.

(C) Executor, trustee, or administrator.

(D) Landlord or property manager.

(E) Teacher.

(F) A relationship that is substantially similar to any of the above.

(2) The defendant has made sexual advances, solicitations, sexual requests, demands for sexual compliance by
the plaintiff, or engaged in other verbal, visual, or physical conduct of a sexual nature or of a hostile nature
based on gender, that were unwelcome and pervasive or severe.

(3) There is an inability by the plaintiff to easily terminate the relationship.

(4) The plaintiff has suffered or will suffer economic loss or disadvantage or personal injury, including, but not
limited to, emotional distress or the violation of a statutory or constitutional right, as a result of the conduct
described in paragraph (2).

(b) In an action pursuant to this section, damages shall be awarded as provided by subdivision (b) of Section 52.

(c) Nothing in this section shall be construed to limit application of any other remedies or rights provided under
the law.

(d) The definition of sexual harassment and the standards for determining liability set forth in this section shall
be limited to determining liability only with regard to a cause of action brought under this section.

CREDIT(S)
(Added by Stats.1994, c. 710 (S.B.612), § 2.  Amended by Stats.1996, c. 150 (S.B.195), § 1; Stats.1999, c. 964
(A.B.519), § 1.)

Historical Notes

Historical And Statutory Notes

2007 Main Volume
Section 1 of Stats.1994, c. 710 (S.B.612), provides:
"The Legislature finds and declares that sexual harassment occurs not only in the workplace, but in

relationships between providers of professional services and their clients."
The 1996 amendment, in subd.(a)(1), substituted "may exist between a plaintiff and a person, including,

but not limited to, any of the following persons:" for "includes any of the following:"; in



subd.(a)(1)(A), in the first sentence, substituted "dentist" for "dentist-patient", and added the second
sentence relating to the meaning of psychotherapist; in subd.(a)(1)(B), substituted "holder of a
master's degree in social work" for "marriage, family or child counselor, licensed clinical social
worker, master of social work", inserted "building" preceding "contractor", and substituted "officer"
for "officer-client" following "escrow loan"; in subd.(a)(1)(C), deleted "beneficiary" following
"administrator"; in subd.(a)(1)(D), substituted "property manager" for "property manager-tenant";
and in subd.(a)(1)(E), substituted "Teacher" for "Teacher-student".

Stats.1999, c. 964 (A.B.519), rewrote this section, which had read:
"(a) A person is liable in a cause of action for sexual harassment when the plaintiff proves all of the

following elements:
"(1) There is a business, service, or professional relationship between the plaintiff and defendant.  Such

a relationship may exist between a plaintiff and a person, including, but not limited to, any of the
following persons:

"(A) Physician, psychotherapist, or dentist.  For purposes of this section, "psychotherapist' has the same
meaning as set forth in paragraph (1) of subdivision (c) of Section 728 of the Business and
Professions Code.

"(B) Attorney, holder of a master's degree in social work, real estate agent, real estate appraiser,
accountant, banker, trust officer, financial planner loan officer, collection service, building
contractor, or escrow loan officer.

"(C) Executor, trustee, or administrator.
"(D) Landlord or property manager.
"(E) Teacher.
"(F) A relationship that is substantially similar to any of the above.
"(2) The defendant has made sexual advances, solicitations, sexual requests, or demands for sexual

compliance by the plaintiff that were unwelcome and persistent or severe, continuing after a request
by the plaintiff to stop.

"(3) There is an inability by the plaintiff to easily terminate the relationship without tangible hardship.
"(4) The plaintiff has suffered or will suffer economic loss or disadvantage or personal injury as a result

of the conduct described in paragraph (2).
"(b) In an action pursuant to this section, damages shall be awarded as provided by Section 52.
"(c) Nothing in this section shall be construed to limit application of any other remedies provided under

the law.
"(d) The complaint and answer under this section shall be verified as provided for in Sections 446 and

447 of the Code of Civil Procedure."

Research References

Cross References

Business of insurance, application of Unruh Civil Rights Act, see Insurance Code § 1861.03.

Law Review And Journal Commentaries

Peer sexual harassment in California after Davis.  John F. Walsh, 12 Hastings Women's L.J. 215
(2001).

2007 Main Volume

Collateral References:

Witkin, Summary (9th ed) Const Law §775A
Miller & Starr, Cal Real Estate 2d §11:41
The Rutter Group, Landlord-Tenant (Friedman, Garcia & Hagarty) §§2:561.10, 2:570.6
The Rutter Group, Law Practice Management (Kadushin) §4:45.7



The Rutter Group, Professional Responsibility (Vapnek, Tuft, Peck & Wiener) §1:357
B-W Cal Civil Practice: Civil Rights Litigation §§2:4, 10:16, 13:27
B-W Cal Civil Practice: Real Property Litigation §26:24
Sexual harassment in professional relationships: a new statute and new questions.  17 CEB Bus L

Rep 216.

Notes Of Decisions

Attorney fees 4
Business relationship 3
Landlord or property manager 1
Limitation of actions 2

1. Landlord or property manager

Unruh Civil Rights Act, prior to January 1, 1995, did not afford cause of action for sexual harassment of tenant
by landlord. Brown v. Smith (App. 4 Dist. 1997) 64 Cal.Rptr.2d 301, 55 Cal.App.4th 767. Civil Rights 
1086

2. Limitation of actions

Emancipated minor's sexual harassment and interference with civil rights claims against juvenile treatment
facility and security firm were governed by one-year statute of limitations applicable to personal injury actions,
rather than three-year period applicable to actions based upon statutory liability and of a type not existing at
common law, as civil rights statute at issue constituted refinement and codification of existing common law
liability for violation of civil rights. West Shield Investigations and Sec. Consultants v. Superior Court (App. 6
Dist. 2000) 98 Cal.Rptr.2d 612, 82 Cal.App.4th 935, modified on denial of rehearing, review denied. Civil
Rights  1733

3. Business relationship

Unruh Civil Rights Act did not apply to local union employee's claim against member of union's Executive
Board, absent suggestion that "business, service, or professional" relationship existed between them; employee
did not claim that she was member of union or client of defendant's. Rohm v. Homer, N.D.Cal.2005, 367
F.Supp.2d 1278. Civil Rights  1049; Civil Rights  1109

In amending Unruh Civil Rights Act to create liability for sexual harassment when there is "business, service, or
professional relationship" between the plaintiff and defendant, California legislature intended to supplement
statutes that forbid workplace harassment, not to extend Act into employer-employee context. Rohm v. Homer,
N.D.Cal.2005, 367 F.Supp.2d 1278. Civil Rights  1049; Civil Rights  1109

4. Attorney fees

Although fair housing organization, along with condominium resident, was a prevailing party in fair housing
civil rights action against homeowner's association, special circumstances militated against shifting the burden
of fair housing organization's attorney fees, in addition to those of condominium resident's counsel, to
homeowner's association in light of duplicative preparation of the case, the very belated paring down of the
scope of the issues to be tried predicated on one association's employee's sexual harassment of resident, and the
results obtained compared to the litigation as a whole; results of organization's participation in the litigation
furthered no public purpose to protect resident or others from similar exposure to the type of isolated
harassment she endured from one association employee, and sent no particular message of broader significance
to homeowners' associations. Fair Housing Council of San Diego v. Penasquitos Casablanca Owner's Ass'n,
S.D.Cal.2007, 523 F.Supp.2d 1164. Civil Rights  1481; Civil Rights  1482; Civil Rights  1774

Some apportionment of attorney fees awarded in fair housing civil rights action on the basis of condominium



resident's success or failure on particular discrete issues or claims against homeowner's association, and based
on the elimination of the three minor co-plaintiffs as litigants was appropriate; however, fixing of an attorney
fees award outside lodestar structure would be wholly arbitrary, despite court's perception the case was overly
broad in its charges and excessive in the theories of recovery pled in consideration of the facts, and despite the
court's concern that resident could and should have scaled the case back much earlier in the process to avoid
escalation of fees. Fair Housing Council of San Diego v. Penasquitos Casablanca Owner's Ass'n, S.D.Cal.2007,
523 F.Supp.2d 1164. Civil Rights  1486; Civil Rights  1487; Civil Rights  1774

§ 51.10. Age discrimination in sale or rental of housing prohibited; construction of Unruh Civil Rights
Act; senior housing; intent; age preferences in federally approved housing programs; application of
section 

     •     Historical Notes     •     Research References

(a) Section 51 shall be construed to prohibit a business establishment from discriminating in the sale or rental of
housing based upon age.  A business establishment may establish and preserve housing for senior citizens,
pursuant to Section 51.11, except housing as to which Section 51.11 is preempted by the prohibition in the
federal Fair Housing Amendments Act of 1988 (Public Law 100-430) 1 and implementing regulations against
discrimination on the basis of familial status.

(b) This section is intended to clarify the holdings in Marina Point, Ltd. v. Wolfson (1982) 30 Cal.3d 721, and
O'Connor v. Village Green Owners Association (1983) 33 Cal.3d 790.

(c) Selection preferences based on age, imposed in connection with a federally approved housing program, do
not constitute age discrimination in housing.

(d) This section shall only apply to the County of Riverside.

CREDIT(S)
(Added by Stats.1996, c. 1147 (S.B.2097), § 5.  Amended by Stats.2004, c. 183 (A.B.3082), § 23; Stats.2010, c.
524 (S.B.1252), § 3.)
1Public law sections classified to U.S.C.A., see U.S.C.A. Tables.

Historical Notes

Historical And Statutory Notes

2007 Main Volume
Section 8 of Stats.1996, c. 1147 (S.B.2097), provides:
"The Legislature finds and declares that a general statute cannot be made applicable within the meaning

of Section 16 of Article IV of the Constitution due to the unique circumstances that, in the County of
Riverside, there is an unusually large concentration of senior communities, and that those senior
communities have been subject to an unusually large number of civil enforcement actions and
litigation by private parties, notwithstanding the good faith beliefs of those communities that they
were in compliance with the law.  The Legislature therefore finds and declares that these unique
circumstances justify making the provisions of Senate Bill 1097 [sic] of the 1995-96 Regular
Session applicable only in the County of Riverside."

Stats.2004, c. 183 (A.B.3082), made nonsubstantive changes to maintain the code.
Subordination of legislation by Stats.2004, c. 183 (A.B.3082), to other 2004 legislation, see Historical

and Statutory Notes under Business and Professions Code § 511.3.
2010 Legislation
Stats.2010, c. 524 (S.B.1252), in subd.(a), in the second sentence, made a nonsubstantive change; added



subd.(c); and redesignated former subd.(c) as subd.(d).
For legislative intent relating to Stats.2010, c. 524 (S.B.1252), see Historical and Statutory Notes under

Civil Code § 51.2.

Research References

Cross References

Alcoholic beverages, club licenses for condominium homeowners' associations, license denied for
discriminatory practices, see Business and Professions Code § 23428.20.

Bond and loan insurance, occupancy of housing for which a loan is insured, discrimination
prohibited, see Health and Safety Code § 51602.

Business of insurance, application of Unruh Civil Rights Act, see Insurance Code § 1861.03.
California housing finance agency, equal opportunity without discrimination, see Health and Safety

Code § 50955.
Community development and housing, declaration of state antidiscrimination policy, discrimination

prohibited, see Health and Safety Code § 33050.
Community development and housing, financial discrimination prohibited, see Health and Safety

Code § 35811.
Community redevelopment, property disposition rehabilitation, nondiscrimination and

nonsegregation, see Health and Safety Code §§ 33435 and 33436.
Community redevelopment, special housing and renewal, discrimination prohibited, see Health and

Safety Code § 33724.
Executive department, agencies, facilitating and supporting development and operation of housing

for homeless youth, see Government Code 11139.3.
Floating home residency, private club membership not to be denied on discrimination basis, see

Civil Code § 800.25.
Historical property rehabilitation, prohibited discrimination, see Health and Safety Code § 37630.
Homeless youth, provision of housing by state, see Government Code § 11139.3.
Mobilehome residency, private club membership not to be denied on discrimination basis, see Civil

Code § 798.20.
Planning and zoning, prohibition against discrimination, exceptions, see Government Code § 65008.
Real estate licensees, grounds for disciplinary action, induced sale or listing due to adverse impact of

persons in neighborhood with certain characteristics, see Business and Professions Code §
10177.

Real property, discriminatory restrictions in deeds, invalidity, see Civil Code §§ 782 and 782.5.
Redevelopment construction loans, nondiscrimination in construction and disposition of residences,

see Health and Safety Code § 33769.
Residential property rehabilitation, open housing, equal opportunity in employment and contracts,

see Health and Safety Code § 37923.
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§ 51.11. Riverside County; establishment or preservation of senior housing; legislative findings and
declarations; definitions; requirements; qualification of development; application of section 

     •     Historical Notes     •     Research References     •     Notes of Decisions



(a) The Legislature finds and declares that this section is essential to establish and preserve housing for senior
citizens.  There are senior citizens who need special living environments, and find that there is an inadequate
supply of this type of housing in the state.

(b) For the purposes of this section, the following definitions apply:

(1) "Qualifying resident" or "senior citizen" means a person 62 years of age or older, or 55 years of age or older
in a senior citizen housing development.

(2) "Qualified permanent resident" means a person who meets both of the following requirements:

(A) Was residing with the qualifying resident or senior citizen prior to the death, hospitalization, or other
prolonged absence of, or the dissolution of marriage with, the qualifying resident or senior citizen.

(B) Was 45 years of age or older, or was a spouse, cohabitant, or person providing primary physical or
economic support to the qualifying resident or senior citizen.

(3) "Qualified permanent resident" also means a disabled person or person with a disabling illness or injury who
is a child or grandchild of the senior citizen or a qualified permanent resident as defined in paragraph (2) who
needs to live with the senior citizen or qualified permanent resident because of the disabling condition, illness,
or injury.  For purposes of this section, "disabled" means a person who has a disability as defined in subdivision
(b) of Section 54.  A "disabling injury or illness" means an illness or injury which results in a condition meeting
the definition of disability set forth in subdivision (b) of Section 54.

(A) For any person who is a qualified permanent resident under paragraph (3) whose disabling condition ends,
the owner, board of directors, or other governing body may require the formerly disabled resident to cease
residing in the development upon receipt of six months' written notice; provided, however, that the owner,
board of directors, or other governing body may allow the person to remain a resident for up to one year, after
the disabling condition ends.

(B) The owner, board of directors, or other governing body of the senior citizen housing development may take
action to prohibit or terminate occupancy by a person who is a qualified permanent resident under paragraph (3)
if the owner, board of directors, or other governing body finds, based on credible and objective evidence, that
the person is likely to pose a significant threat to the health or safety of others that cannot be ameliorated by
means of a reasonable accommodation; provided, however, that action to prohibit or terminate the occupancy
may be taken only after doing both of the following:

(i) Providing reasonable notice to and an opportunity to be heard for the disabled person whose occupancy is
being challenged, and reasonable notice to the coresident parent or grandparent of that person.

(ii) Giving due consideration to the relevant, credible, and objective information provided in that hearing.  The
evidence shall be taken and held in a confidential manner, pursuant to a closed session, by the owner, board of
directors, or other governing body in order to preserve the privacy of the affected persons.

The affected persons shall be entitled to have present at the hearing an attorney or any other person authorized
by them to speak on their behalf or to assist them in the matter.

(4) "Senior citizen housing development" means a residential development developed with more than 20 units
as a senior community by its developer and zoned as a senior community by a local governmental entity, or
characterized as a senior community in its governing documents, as these are defined in Section 1351, or
qualified as a senior community under the federal Fair Housing Amendments Act of 1988 1, as amended.  Any
senior citizen housing development which is required to obtain a public report under Section 11010 of the
Business and Professions Code and which submits its application for a public report after July 1, 2001, shall be
required to have been issued a public report as a senior citizen housing development under Section 11010.05 of
the Business and Professions Code.



(5) "Dwelling unit" or "housing" means any residential accommodation other than a mobilehome.

(6) "Cohabitant" refers to persons who live together as husband and wife, or persons who are domestic partners
within the meaning of Section 297 of the Family Code.

(7) "Permitted health care resident" means a person hired to provide live-in, long-term, or terminal health care
to a qualifying resident, or a family member of the qualifying resident providing that care.  For the purposes of
this section, the care provided by a permitted health care resident must be substantial in nature and must provide
either assistance with necessary daily activities or medical treatment, or both.

A permitted health care resident shall be entitled to continue his or her occupancy, residency, or use of the
dwelling unit as a permitted resident in the absence of the senior citizen from the dwelling unit only if both of
the following are applicable:

(A) The senior citizen became absent from the dwelling due to hospitalization or other necessary medical
treatment and expects to return to his or her residence within 90 days from the date the absence began.

(B) The absent senior citizen or an authorized person acting for the senior citizen submits a written request to
the owner, board of directors, or governing board stating that the senior citizen desires that the permitted health
care resident be allowed to remain in order to be present when the senior citizen returns to reside in the
development.

Upon written request by the senior citizen or an authorized person acting for the senior citizen, the owner, board
of directors, or governing board shall have the discretion to allow a permitted health care resident to remain for
a time period longer than 90 days from the date that the senior citizen's absence began, if it appears that the
senior citizen will return within a period of time not to exceed an additional 90 days.

(c) The covenants, conditions, and restrictions and other documents or written policy shall set forth the
limitations on occupancy, residency, or use on the basis of age.  Any such limitation shall not be more exclusive
than to require that one person in residence in each dwelling unit may be required to be a senior citizen and that
each other resident in the same dwelling unit may be required to be a qualified permanent resident, a permitted
health care resident, or a person under 55 years of age whose occupancy is permitted under subdivision (g) of
this section or subdivision (b) of Section 51.12.  That limitation may be less exclusive, but shall at least require
that the persons commencing any occupancy of a dwelling unit include a senior citizen who intends to reside in
the unit as his or her primary residence on a permanent basis.  The application of the rules set forth in this
subdivision regarding limitations on occupancy may result in less than all of the dwellings being actually
occupied by a senior citizen.

(d) The covenants, conditions, and restrictions or other documents or written policy shall permit temporary
residency, as a guest of a senior citizen or qualified permanent resident, by a person of less than 55 years of age
for periods of time, not more than 60 days in any year, that are specified in the covenants, conditions, and
restrictions or other documents or written policy.

(e) Upon the death or dissolution of marriage, or upon hospitalization, or other prolonged absence of the
qualifying resident, any qualified permanent resident shall be entitled to continue his or her occupancy,
residency, or use of the dwelling unit as a permitted resident.  This subdivision shall not apply to a permitted
health care resident.

(f) The covenants, conditions, and restrictions or other documents or written policies applicable to any
condominium, stock cooperative, limited-equity housing cooperative, planned development, or multiple-family
residential property that contained age restrictions on January 1, 1984, shall be enforceable only to the extent
permitted by this section, notwithstanding lower age restrictions contained in those documents or policies.

(g) Any person who has the right to reside in, occupy, or use the housing or an unimproved lot subject to this
section on or after January 1, 1985, shall not be deprived of the right to continue that residency, occupancy, or



use as the result of the enactment of this section by Chapter 1147 of the Statutes of 1996.

(h) A housing development may qualify as a senior citizen housing development under this section even
though, as of January 1, 1997, it does not meet the definition of a senior citizen housing development specified
in subdivision (b), if the development complies with that definition for every unit that becomes occupied after
January 1, 1997, and if the development was once within that definition, and then became noncompliant with
the definition as the result of any one of the following:

(1) The development was ordered by a court or a local, state, or federal enforcement agency to allow persons
other than qualifying residents, qualified permanent residents, or permitted health care residents to reside in the
development.

(2) The development received a notice of a pending or proposed action in, or by, a court, or a local, state, or
federal enforcement agency, which action could have resulted in the development being ordered by a court or a
state or federal enforcement agency to allow persons other than qualifying residents, qualified permanent
residents, or permitted health care residents to reside in the development.

(3) The development agreed to allow persons other than qualifying residents, qualified permanent residents, or
permitted health care residents to reside in the development by entering into a stipulation, conciliation
agreement, or settlement agreement with a local, state, or federal enforcement agency or with a private party
who had filed, or indicated an intent to file, a complaint against the development with a local, state, or federal
enforcement agency, or file an action in a court.

(4) The development allowed persons other than qualifying residents, qualified permanent residents, or
permitted health care residents to reside in the development on the advice of counsel in order to prevent the
possibility of an action being filed by a private party or by a local, state, or federal enforcement agency.

(i) The covenants, conditions, and restrictions or other documents or written policy of the senior citizen housing
development shall permit the occupancy of a dwelling unit by a permitted health care resident during any period
that the person is actually providing live-in, long-term, or hospice health care to a qualifying resident for
compensation.

(j) This section shall only apply to the County of Riverside.

CREDIT(S)
(Added by Stats.1996, c. 1147 (S.B.2097), § 6.  Amended by Stats.1999, c. 324 (S.B.382), § 3; Stats.2000, c.
1004 (S.B.2011), § 5.)
1See Short Title note under 42 U.S.C.A. § 3601 for classification of the Act to the Code.
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Historical And Statutory Notes

2007 Main Volume
Section 8 of Stats.1996, c. 1147 (S.B.2097), provides:
"The Legislature finds and declares that a general statute cannot be made applicable within the meaning

of Section 16 of Article IV of the Constitution due to the unique circumstances that, in the County of
Riverside, there is an unusually large concentration of senior communities, and that those senior
communities have been subject to an unusually large number of civil enforcement actions and
litigation by private parties, notwithstanding the good faith beliefs of those communities that they
were in compliance with the law.  The Legislature therefore finds and declares that these unique
circumstances justify making the provisions of Senate Bill 1097 [sic] of the 1995-96 Regular
Session applicable only in the County of Riverside."

Stats.1999, c. 324 (S.B.382), in subd.(b)(2), substituted "both" for "all"; deleted former subd.(b)(2)(C);
in subd.(b)(3), following "paragraph (2)" deleted "of this subdivision"; and, in subd.(g), substituted



"Chapter 1147 of the Statutes of 1996" for "Senate Bill 2097 of the 1995-96 Regular Session".
Former subd.(b)(2)(C) read:

"(C) Has an ownership interest in, or is in expectation of an ownership interest in, the dwelling unit
within the housing development that limits occupancy, residency, or use on the basis of age."

Stats.2000, c. 1004, § 5, in subd.(b), rewrote pars.(3), (4), and (7), and, in par.(6), added ", or persons
who are domestic partners within the meaning of Section 297 of the Family Code"; rewrote subd.(c);
and in subd.(e), added "This subdivision shall not apply to a permitted health care resident."  Prior to
amendment, subds.(b)(3), (b)(4), (b)(7), and (c) had read:

"(b)(3) "Qualified permanent resident' also means a permanently physically or mentally impaired or
terminally ill adult who is a dependent child of the qualifying resident, senior citizen, or qualified
permanent resident as defined in paragraph (2), unless the board of directors or other governing body
of the senior citizen housing development determines that there are special circumstances to
disallow this particular dependent child as a qualified permanent resident.  Special circumstances
means a condition wherein this dependent child is or may be harmful to himself or herself or others.

"(4) "Senior citizen housing development' means a residential development developed with more than
20 units as a senior community by its developer, zoned as a senior community by a local
governmental entity, or characterized as a senior community in its governing documents, as these are
defined in Section 1351, or qualified as a senior community under the federal Fair Housing
Amendment Act of 1988, as amended.  Developments commenced after July 1, 1986, and before
January 1, 1997, shall be required to have been issued a public report as a senior citizen housing
development under Section 11010.05 of the Business and Professions Code.  However,
developments may elect to amend their governing documents to become a senior citizen housing
development after the expiration date of the public report."

"(7) "Permitted health care resident' means a person hired to provide live-in, long-term, or terminal
health care to a qualifying resident."

"(c) The covenants, conditions, and restrictions or other documents or written policy shall not limit
occupancy, residency, or use on the basis of age more restrictively than to require that one person in
residence in each dwelling unit may be required to be a senior citizen and that each other resident in
the same dwelling unit may be required to be a qualified permanent resident or permitted health care
resident."

An amendment of this section by § 5.5 of Stats.2000, c. 1004 (S.B.2011), failed to become operative
under the provisions of § 9 of that Act.

Research References

Cross References

Alcoholic beverages, club licenses for condominium homeowners' associations, license denied for
discriminatory practices, see Business and Professions Code § 23428.20.

Application for a public report for a phase of a subdivision as part of a senior citizen housing
development, requirements, see Business and Professions Code § 11010.05.

Bond and loan insurance, occupancy of housing for which a loan is insured, discrimination
prohibited, see Health and Safety Code § 51602.

Business of insurance, application of Unruh Civil Rights Act, see Insurance Code § 1861.03.
California housing finance agency, equal opportunity without discrimination, see Health and Safety

Code § 50955.
Community development and housing, declaration of state antidiscrimination policy, discrimination

prohibited, see Health and Safety Code § 33050.
Community development and housing, financial discrimination prohibited, see Health and Safety

Code § 35811.
Community redevelopment, property disposition rehabilitation, nondiscrimination and



nonsegregation, see Health and Safety Code §§ 33435 and 33436.
Community redevelopment, special housing and renewal, discrimination prohibited, see Health and

Safety Code § 33724.
Floating home residency, private club membership not to be denied on discrimination basis, see

Civil Code § 800.25.
Historical property rehabilitation, prohibited discrimination, see Health and Safety Code § 37630.
Mobilehome residency, private club membership not to be denied on discrimination basis, see Civil

Code § 798.20.
Planning and zoning, prohibition against discrimination, exceptions, see Government Code § 65008.
Real estate licensees, grounds for disciplinary action, induced sale or listing due to adverse impact of

persons in neighborhood with certain characteristics, see Business and Professions Code §
10177.

Real property, discriminatory restrictions in deeds, invalidity, see Civil Code §§ 782 and 782.5.
Redevelopment construction loans, nondiscrimination in construction and disposition of residences,

see Health and Safety Code § 33769.
Residential property rehabilitation, open housing, equal opportunity in employment and contracts,

see Health and Safety Code § 37923.

Law Review And Journal Commentaries

Legal recognition of same-sex conjugal relationships: The 2003 California Domestic Partner Rights
and Responsibilities Act in comparative civil rights and family law perspective.  Grace Ganz
Blumberg, 51 UCLA L. Rev. 1555 (2004).
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Collateral References:

The Rutter Group, Landlord-Tenant (Friedman, Garcia & Hagarty) §§2:582.1a, 2:583, 2:583.1,
2:584.5, 2:584.6, 2:584.7, 2:584.8, 2:584.9

Cal Jur 3d Const §261; Discov §48; Hotel, Etc. §20; Mobile H §14; Unf Compet §16; Zon §229

Notes Of Decisions

Zoning ordinances 1

1. Zoning ordinances

County zoning ordinance imposing age restrictions on persons occupying dwelling units in certain areas, which
did not qualify for the general housing for senior citizens (HSC) exemption to California's Unruh Act's
prohibition on discrimination based on age or familial status, did not qualify for the housing HSC exemption
specifically applicable only to Riverside County since ordinance failed to affirmatively allow exceptions
permitting residency by "permitted health care residents" and visitors who did not qualify as "qualified
permanent residents," and failed to explicitly incorporate those exceptions in a written policy. Gibson v. County
of Riverside, C.D.Cal.2002, 181 F.Supp.2d 1057. Civil Rights  1084

§ 51.12. Riverside County; senior housing; legislative findings and declarations; right of residency,
occupancy, or use; application of section 

     •     Historical Notes     •     Research References

(a) The Legislature finds and declares that the requirements for senior housing under Sections 51.10 and 51.11
are more stringent than the requirements for that housing under the federal Fair Housing Amendments Act of



1988 (Public Law 100-430).1

(b) Any person who resided in, occupied, or used, prior to January 1, 1990, a dwelling in a senior citizen
housing development which relied on the exemption to the special design requirement provided by Section 51.4
as that section read prior to January 1, 2001, shall not be deprived of the right to continue that residency, or
occupancy, or use as the result of the changes made to this section by the enactment of Senate Bill 1382 or
Senate Bill 2011 at the 1999-2000 Regular Session of the Legislature.

(c) This section shall only apply to the County of Riverside.

CREDIT(S)
(Added by Stats.1996, c. 1147 (S.B.2097), § 7.  Amended by Stats.2000, c. 1004 (S.B.2011), § 6.)
1See Short Title note under 42 U.S.C.A. § 3601 for classification of the Act to the Code.
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2007 Main Volume
Section 8 of Stats.1996, c. 1147 (S.B.2097), provides:
"The Legislature finds and declares that a general statute cannot be made applicable within the meaning

of Section 16 of Article IV of the Constitution due to the unique circumstances that, in the County of
Riverside, there is an unusually large concentration of senior communities, and that those senior
communities have been subject to an unusually large number of civil enforcement actions and
litigation by private parties, notwithstanding the good faith beliefs of those communities that they
were in compliance with the law.  The Legislature therefore finds and declares that these unique
circumstances justify making the provisions of Senate Bill 1097 [sic] of the 1995-96 Regular
Session applicable only in the County of Riverside."

Stats.2000, c. 1004, § 6, rewrote subd.(b), which had read:
"(b) Any person who resided in, occupied, or used the housing subject to Section 51.4 prior to January

1, 1990, shall not be deprived of the right to continue that residency, or occupancy, or use as the
result of this section."

Research References

Cross References

Business of insurance, application of Unruh Civil Rights Act, see Insurance Code § 1861.03.
Density bonuses for senior citizen housing developments, see Government Code§ 65915.

Law Review And Journal Commentaries

Legal recognition of same-sex conjugal relationships: The 2003 California Domestic Partner Rights
and Responsibilities Act in comparative civil rights and family law perspective.  Grace Ganz
Blumberg, 51 UCLA L. Rev. 1555 (2004).

2007 Main Volume

Collateral References:

The Rutter Group, Landlord-Tenant (Friedman, Garcia & Hagarty) §§2:582.1, 2:583, 2:584.5
Cal Jur 3d Const §261; Discov §48; Hotel, Etc. §20; Mobile H §14; Unf Compet §16; Zon §229

§ 51.13. Discounts or other benefits conferred on consumers who have suffered loss or reduction of



employment or wages

     •     Historical Notes     

Any discount or other benefit offered to or conferred on a consumer or prospective consumer by a business
because the consumer or prospective consumer has suffered the loss or reduction of employment or reduction of
wages shall not be considered an arbitrary discrimination in violation of Section 51.

CREDIT(S)
(Added by Stats.2009, c. 641 (S.B.367), § 1, eff. Nov. 2, 2009.)

Historical Notes

Historical And Statutory Notes

2009 Legislation
Section 2 of Stats.2009, c. 641 (S.B.367), provides:
SEC. 2. This act is an urgency statute necessary for the immediate preservation of the public peace,

health, or safety within the meaning of Article IV of the Constitution and shall go into immediate
effect. The facts constituting the necessity are:

Currently, the state is facing an unprecedented economic crisis. Unemployment levels are at record
highs and tens of thousands of jobs continue to be lost each month in California. Today, for many
Californians, each day is a struggle to survive financially. Many businesses have begun to provide
discounts to those who have lost their jobs or are underemployed. This bill would clarify that
businesses who give these types of benefits to customers are not in violation of the Unruh Civil
Rights Act. In order to preserve the integrity of the Unruh Civil Rights Act, it is necessary that this
act go into immediate effect.

§ 52. Denial of civil rights or discrimination; damages; civil action by people or person aggrieved;
intervention; unlawful practice complaint 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) Whoever denies, aids or incites a denial, or makes any discrimination or distinction contrary to Section 51,
51.5, or 51.6, is liable for each and every offense for the actual damages, and any amount that may be
determined by a jury, or a court sitting without a jury, up to a maximum of three times the amount of actual
damage but in no case less than four thousand dollars ($4,000), and any attorney's fees that may be determined
by the court in addition thereto, suffered by any person denied the rights provided in Section 51, 51.5, or 51.6.

(b) Whoever denies the right provided by Section 51.7 or 51.9, or aids, incites, or conspires in that denial, is
liable for each and every offense for the actual damages suffered by any person denied that right and, in
addition, the following:

(1) An amount to be determined by a jury, or a court sitting without a jury, for exemplary damages.

(2) A civil penalty of twenty-five thousand dollars ($25,000) to be awarded to the person denied the right
provided by Section 51.7 in any action brought by the person denied the right, or by the Attorney General, a
district attorney, or a city attorney.  An action for that penalty brought pursuant to Section 51.7 shall be
commenced within three years of the alleged practice.

(3) Attorney's fees as may be determined by the court.

(c) Whenever there is reasonable cause to believe that any person or group of persons is engaged in conduct of
resistance to the full enjoyment of any of the rights described in this section, and that conduct is of that nature



and is intended to deny the full exercise of those rights, the Attorney General, any district attorney or city
attorney, or any person aggrieved by the conduct may bring a civil action in the appropriate court by filing with
it a complaint.  The complaint shall contain the following:

(1) The signature of the officer, or, in his or her absence, the individual acting on behalf of the officer, or the
signature of the person aggrieved.

(2) The facts pertaining to the conduct.

(3) A request for preventive relief, including an application for a permanent or temporary injunction, restraining
order, or other order against the person or persons responsible for the conduct, as the complainant deems
necessary to ensure the full enjoyment of the rights described in this section.

(d) Whenever an action has been commenced in any court seeking relief from the denial of equal protection of
the laws under the Fourteenth Amendment to the Constitution of the United States on account of race, color,
religion, sex, national origin, or disability, the Attorney General or any district attorney or city attorney for or in
the name of the people of the State of California may intervene in the action upon timely application if the
Attorney General or any district attorney or city attorney certifies that the case is of general public importance.
In that action, the people of the State of California shall be entitled to the same relief as if it had instituted the
action.

(e) Actions brought pursuant to this section are independent of any other actions, remedies, or procedures that
may be available to an aggrieved party pursuant to any other law.

(f) Any person claiming to be aggrieved by an alleged unlawful practice in violation of Section 51 or 51.7 may
also file a verified complaint with the Department of Fair Employment and Housing pursuant to Section 12948
of the Government Code.

(g) This section does not require any construction, alteration, repair, structural or otherwise, or modification of
any sort whatsoever, beyond that construction, alteration, repair, or modification that is otherwise required by
other provisions of law, to any new or existing establishment, facility, building, improvement, or any other
structure, nor does this section augment, restrict, or alter in any way the authority of the State Architect to
require construction, alteration, repair, or modifications that the State Architect otherwise possesses pursuant to
other laws.

(h) For the purposes of this section, "actual damages" means special and general damages.  This subdivision is
declaratory of existing law.

CREDIT(S)
(Added by Stats.1905, c. 413, p. 553, § 2.  Amended by Stats.1919, c. 210, p. 309, § 2; Stats.1923, c. 235, p.
485, § 2; Stats.1959, c. 1866, p. 4424, § 2; Stats.1974, c. 1193, p. 2568, § 2; Stats.1976, c. 366, p. 1013, § 2;
Stats.1976, c. 1293, p. 5778, § 2.5; Stats.1978, c. 1212, p. 3927, § 1; Stats.1981, c. 521, § 1, eff. Sept. 16, 1981;
Stats.1986, c. 244, § 1; Stats.1987, c. 159, § 4; Stats.1989, c. 459, § 1; Stats.1991, c. 607 (S.B.98), § 2;
Stats.1991, c. 839 (A.B.1169), § 2; Stats.1992, c. 913 (A.B.1077), § 3.6; Stats.1994, c. 535 (S.B.1288), § 1;
Stats.1998, c. 195 (A.B.2702), § 4; Stats.1999, c; 964 (A.B.519), § 2; Stats.2000, c. 98 (A.B.2719), § 2;
Stats.2001, c. 261 (A.B.587), § 1; Stats.2005, c. 123 (A.B.378), § 1.)
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A section of the same number and covering the same subject was added by the 1901 revision act.

Stats.1901, c. 157, p. 334, § 13, however, on the authority of Lewis v. Dunne (1901) 66 P. 478, 134
Cal. 291, 55 L.R.A. 833, 86 Am.St.R. 257, the 1901 revision act was unconstitutional and void.



As added this section read:
"Whoever violates any of the provisions of the last preceding section, by denying to any citizen, except

for reasons applicable alike to every race or color, the full accommodations, advantages, facilities,
and privileges in said section enumerated, or by aiding or inciting such denial, or whoever makes
any discrimination, distinction, or restriction on account of color or race, or except for good cause,
applicable alike to all citizens of every color or race whatever, in respect to the admission of any
citizen to, or his treatment in, any inn, hotel, restaurant, eating house, barber shop, bath house,
theater, skating rink, or other public place of amusement or accommodation, whether such place is
licensed or not, or whoever aids or incites such discrimination, distinction, or restriction, for each
and every such offense is liable in damages in an amount not less than fifty dollars, which may be
recovered in an action at law brought for that purpose."

The 1919 amendment rephrased the opening provisions into somewhat more direct language, referred to
§ 51 instead of to the "last preceding section", corrected some grammatical constructions, added
public conveyances to the accommodations included, and increased the statutory damages
recoverable.

Places where ice cream or soft drinks of any kind are sold for consumption on the premises were added
to the list of accommodations by the amendment of 1923.

The 1959 amendment rewrote this section which had read:
"Whoever denies to any citizen, except for reasons applicable alike to every race or color, the full

accommodations, advantages, facilities, and privileges enumerated in section fifty-one of this code,
or who aids, or incites, such denial, or whoever makes any discrimination, distinction or restriction
on account of color or race, or except for good cause, applicable alike to citizens of every color or
race whatsoever, in respect to the admission of any citizen to, or his treatment in, any inn, hotel,
restaurant, eating house, place where ice cream or soft drinks of any kind are sold for consumption
on the premises, barber shop, bath house, theater, skating rink, public conveyance, or other public
place of amusement or accommodation, whether such place is licensed or not, or whoever aids or
incites such discrimination, distinction or restriction, for each and every such offense is liable in
damages in an amount not less than one hundred dollars, which may be recovered in an action at law
brought for that purpose."

The 1974 amendment included "sex".
The 1976 amendments designated the section as amended in 1974 as subdivision (a) and therein inserted

a reference to § 51.5, rewrote that portion following the words "actual damages," and added
subdivisions (b), (c), (d) and (e).  The rewritten portion of subdivision (a) previously read: "and two
hundred fifty dollars ($250) in addition thereto, suffered by any person denied the rights provided in
§ 51 of this code."

The 1978 amendment provided in subdivisions (c) and (d) that the district attorney or city attorney could
institute a civil action or intervene.

The 1981 amendment deleted from subd.(a) following "§ 51 or 51.5", in two places, the words "of this
code"; in subd.(c), substituted "there is" for "the Attorney General or any district attorney or city
attorney has", inserted "or any person aggrieved by the pattern or practice", in two places in clause
(1) substituted "the" for "such" preceding "officer", inserted "or by the person aggrieved", in clause
(2) substituted "the" for "such" preceding "pattern" and included "or she" following "he"; and in
subd.(d) substituted "the" for "such" preceding "action".

The 1986 amendment substituted, in the first sentence of subd.(b) following "damages", new provisions
for "and ten thousand dollars ($10,000) in addition thereto, suffered by any person denied such
right."; and added subd.(f).

The 1987 amendment inserted "or blindness or other physical disability" in subds.(a) and (d); and added
subd.(g).

The 1989 amendment, in subd.(b), in the first sentence, inserted "to be awarded to the person denied the
right provided by Section 51.7".

The 1991 amendment substituted "for exemplary damages" for "up to a maximum of three times the
amount of actual damages" in subd.(b)(1); increased the civil penalty from $10,000 to $25,000 in



subd.(b)(2); deleted "In the case of multiple offenders, the ten thousand dollar ($10,000) civil
penalty shall be prorated between them." at the end of subd.(b)(3); substituted a reference to conduct
for a reference to a pattern or practice throughout; added subd.(h) defining actual damages; and
made nonsubstantive changes throughout.

Under the provisions of § 5 of Stats.1991, c. 839, the 1991 amendments of this section by c. 607 and c.
839 were given effect and incorporated in the form set forth in § 2 of c. 839.  An amendment of this
section by § 1 of Stats.1991, c. 839, failed to become operative under the provisions of § 5 of that
Act.

Amendment of this section by § 2.5 of Stats.1991, c. 607, failed to become operative under the
provisions of § 10 of that Act.

Section 3 of Stats.1991, c. 839 (A.B.1169), provides:
"SEC. 3. It is the intent of the Legislature to modify the prerequisite for injunctive relief under Section

52 of the Civil Code. By providing a civil remedy for the classes of persons specifically identified in
Sections 51, 51.7, and 52 of the Civil Code, the Legislature does not intend to limit the availability
of this remedy for any other form of discrimination which is prohibited by these sections."

The Senate Journal of Sept. 10, 1991, contained the following letter dated Sept. 10, 1991, from Senator
Petris regarding intent of Stats.1991, c. 839 (A.B.1169):

"Dear Mr. Rollens: This letter is to explain Assembly Member Lee's amendment of her AB 1169 in
order to avoid possible judicial misconstruction of the legislative action.

"AB 1169 (Lee) was amended in the Senate to provide that the bill's provisions prohibit arbitrary
discrimination.  The intent of this language was to assure that by providing a broader remedy for the
classes of persons identified by this measure, the Legislature does not intend to limit the availability
of this broader remedy for any form of discrimination which is prohibited by the civil rights law.

"The September 10, 1991 Senate amendments to AB 1169, which replace and clarify the August 30,
1991 Senate amendments, provide that by adding civil remedy for the classes of persons specifically
identified in Sections 51, 51.7, and 52, the Legislature does not intend to limit the availability of this
remedy for any other forms of discrimination which is prohibited by these sections.  The
amendments being offered and adopted should not be construed as an attempt to limit the availability
of remedies for the forms of discrimination prohibited by the noted sections."

The 1992 amendment deleted "or restriction on account of sex, color, race, religion, ancestry, national
origin, or blindness or other physical disability" preceding "contrary to Section 51", in subd.(a);
deleted "blindness or other physical" preceding "disability, the Attorney General"; deleted the
second paragraph of subd.(g); and made a nonsubstantive change.  Prior to deletion, the second
paragraph of subd.(g) read:

"Nothing in this section shall require any person renting, leasing, or otherwise providing real property
for compensation to modify his or her property in any way, or provide a higher degree of care for a
blind or other physically disabled person than for a person who is not physically disabled."

Section 1 of Stats.1992, c. 913 (A.B.1077), provides:
"It is the intent of the Legislature in enacting this act to strengthen California law in areas where it is

weaker than the Americans with Disabilities Act of 1990 (Public Law 101-336) and to retain
California law when it provides more protection for individuals with disabilities than the Americans
with Disabilities Act of 1990."

The 1994 amendment, in subd.(a), substituted "one thousand dollars ($1000)" for "two hundred fifty
dollars ($250)".

Section 3 of Stats.1994, c. 535 (S.B.1288), provides:
"The Department of Consumer Affairs, by June 1, 1995, shall provide notice to licensees of the State

Board of Barbering and Cosmetology that the Unruh Civil Rights Act and other state laws contain
prohibitions against gender-based pricing practices, that prices must be based on factors such as
difficulty of treatment or service, and that violators of these laws may be required to pay damages of
a minimum of one thousand dollars ($1,000) for each violation as specified in Section 52 of the Civil
Code.

"The department, by June 1, 1998, shall prepare and submit to the Legislature, upon request, a summary



of the number and subject of any inquiries or comments by licensees in response to the notice
required by this section, and of any gender-based pricing complaints received by all boards in the
department, excluding healing arts boards provided for in Division 2 (commencing with Section
500) of the Business and Professions Code, and by the Department of Fair Employment and
Housing.

"The department shall develop, by June 1, 1995, and shall make available to the public, consumer
information on the problem of gender-based price discrimination."

Stats.1998, c. 195 (A.B.2702), in subd.(b)(3), substituted "Attorney's" for "Attorney"; and in subd.(g),
inserted ", beyond that construction, alteration, repair, or modification that is otherwise required by
other provisions of law,", and substituted "nor shall anything in this section be construed" for "or"
and other laws" for "other provisions of the law".

Stats.1999, c. 964, in the introductory language in subd.(b), inserted "or 51.9" following "or 51.7".
An amendment of this section by § 3 of Stats.1999, c. 964 (A.B.519), failed to become operative under

the provisions of § 4 of that Act.
Stats.2000, c. 98, in subd.(b)(2), added "in any action brought by the person denied the right, or by the

Attorney General, a district attorney, or a city attorney"; in the introductory paragraph of subd.(c),
substituted "described in this section" for "hereby secured" and "those rights" for "the rights herein
described"; in subd.(c)(3), substituted "ensure" for "insure", substituted "rights described in this
section" for "rights herein described"; and rewrote subds.(e) and (g).  Prior to the amendment,
subds.(e) and (g) had read:

"(e) Actions under this section shall be independent of any other remedies or procedures that may be
available to an aggrieved party."

"(g) Nothing in this section shall be construed to require any construction, alteration, repair, structural or
otherwise, or modification of any sort whatsoever, beyond that construction, alteration, repair, or
modification that is otherwise required by other provisions of law, to any new or existing
establishment, facility, building, improvement, or any other structure, nor shall anything in this
section be construed to augment, restrict, or alter in any way the authority of the State Architect to
require construction, alteration, repair, or modifications that the State Architect otherwise possesses
pursuant to other laws."

Stats.2001, c. 261 (A.B.587), in subd.(a), included a reference to § 51.6 and increased the dollar amount
for damages from $1,000 to $4,000.

Stats.2005, c. 123 (A.B.378), in subd.(b)(2), added the second sentence.
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1. Construction and application — In general

In addition to the particular forms of discrimination specifically outlawed by the Unruh Act (sex, race, color,
etc.), the Act prohibits discrimination based on several classifications which are not specifically enumerated in
the statute; these include unconventional dress or physical appearance, families with children, homosexuality,
and age under eighteen. Scripps Clinic v. Superior Court (App. 4 Dist. 2003) 134 Cal.Rptr.2d 101, 108
Cal.App.4th 917, rehearing denied, review denied. Civil Rights  1013; Civil Rights  1012; Civil Rights

 1014; Civil Rights  1015

Unruh Civil Rights Act [West's Ann.Cal.Civ.Code § 51] does not prohibit all arbitrary discrimination by
business enterprise, even that which is based on factors other than personal, noneconomic characteristics, such
as race, color and sex, specifically identified in Act. Harris v. Capital Growth Investors XIV (1991) 278
Cal.Rptr. 614, 52 Cal.3d 1142, 805 P.2d 873. Civil Rights  1049

Discrimination by a business establishment against persons on account of their association with others of the
black race is actionable under the Unruh Civil Rights Act. Winchell v. English (App. 1 Dist. 1976) 133
Cal.Rptr. 20, 62 Cal.App.3d 125. Civil Rights  1049

Equal standing before law is concept within equitable jurisdiction and fact that such concept has been
denominated by legislator and people as constitutional proposition does not strip it of its equitable nature and
derivation. Abstract Inv. Co. v. Hutchinson (App. 2 Dist. 1962) 22 Cal.Rptr. 309, 204 Cal.App.2d 242. Equity
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The civil rights statutes are concerned with protection of equal rights with respect to facilities and services
offered to the public by private persons. Gardner v. Vic Tanny Compton, Inc.(App. 2 Dist. 1960) 6 Cal.Rptr.
490, 182 Cal.App.2d 506. Civil Rights  1044

A store retailing shoes is within § 51 providing that all state citizens are entitled to full and equal
accommodations of inns, restaurants, hotels etc. and "all other places of public accommodation" and colored
persons who sought to buy shoes at the store of the defendant and were refused because they were members of
the colored race were entitled to maintain an action for damages for violation of their civil rights. Lambert v.
Mandel's of Cal.(Super. 1957) 156 Cal.App.2d Supp. 855, 319 P.2d 469. Civil Rights  1049

Under this section and § 51, any unreasonable discrimination is forbidden, but if ground of exclusion is
reasonable, it is valid. McClain v. City of South Pasadena (App. 1957) 155 Cal.App.2d 423, 318 P.2d 199.

2.  —  —  Liberal construction and application

Unruh Civil Rights Act is to be given a liberal, not a strict, construction with a view to effect its object and to
promote justice. Winchell v. English (App. 1 Dist. 1976) 133 Cal.Rptr. 20, 62 Cal.App.3d 125. Civil Rights

 1004

The Unruh Civil Rights Act is to be liberally construed. Crowell v. Isaacs (App. 1 Dist. 1965) 45 Cal.Rptr. 566,
235 Cal.App.2d 755. Civil Rights  1004

3.  —  —  Hate crimes, construction and application

California statutes providing right to be free from violence committed because of race, national origin, or sex,
providing civil cause of action for violating such right, and providing civil action for violations of civil rights,
are not "hate crimes" statutes, in that there is no requirement that violence be extreme or motivated by hate, or
that act constitute crime, and civil liability created by statutes sweeps more broadly than common, colloquial
meaning of phrase "hate crime." Winarto v. Toshiba America Electronics Components, Inc., C.A.9 (Cal.)2001,
274 F.3d 1276, certiorari dismissed 123 S.Ct. 816, 537 U.S. 1098, 154 L.Ed.2d 766. Civil Rights  1035;
Civil Rights  1803



4.  —  —  Employment discrimination, construction and application

In amending Unruh Civil Rights Act to create liability for sexual harassment when there is "business, service, or
professional relationship" between the plaintiff and defendant, California legislature intended to supplement
statutes that forbid workplace harassment, not to extend Act into employer-employee context. Rohm v. Homer,
N.D.Cal.2005, 367 F.Supp.2d 1278. Civil Rights  1049; Civil Rights  1109

The Unruh Civil Rights Act does not encompass discrimination in employment. Van Hoomissen v. Xerox
Corp., N.D.Cal.1973, 368 F.Supp. 829. Civil Rights  1103

Section 51 and this section referring to right to equal accommodations, advantages, facilities, or services in
business establishments encompassed discrimination only in course of furnishing goods, services or facilities to
clients, patrons or customers and do not encompass discrimination in employment. Alcorn v. Anbro
Engineering, Inc.(1970) 86 Cal.Rptr. 88, 2 Cal.3d 493, 468 P.2d 216. Civil Rights  1044; Civil Rights 
1103

5. Construction with other laws

District court's finding, after bench trial, that concert hall's refusal to allow disabled patron to attend
performance with service animal, in violation of ADA, deterred patron from attending seven subsequent
performances at concert hall, for purposes of calculating damages under California's Unruh Act, was not clearly
erroneous. Lentini v. California Center for the Arts, Escondido, C.A.9 (Cal.)2004, 370 F.3d 837. Civil Rights
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A plaintiff must elect between seeking damages under the Disabled Persons Act and the Unruh Civil Rights
Act. Coronado v. Cobblestone Village Community Rentals (App. 5 Dist. 2008) 77 Cal.Rptr.3d 883, 163
Cal.App.4th 831, rehearing denied, review denied. Election Of Remedies  5

Disabled Persons Act differs from the Unruh Civil Rights Act in at least two respects: (1) there is no intent
element under the Disabled Persons Act, but intentional discrimination is a required element for recovery of
damages under the Unruh Civil Rights Act; and (2) each Act provides for a distinct measure of statutory
penalties. Coronado v. Cobblestone Village Community Rentals (App. 5 Dist. 2008) 77 Cal.Rptr.3d 883, 163
Cal.App.4th 831, rehearing denied, review denied. Civil Rights  1807

Lack of curb ramp at end of sidewalk leading from apartment of tenant who used a wheelchair to the parking
area did not violate structural access standards provided in section of Health and Safety Code applicable to
public buildings or facilities constructed with private funds, or provided in the Americans With Disabilities Act,
and thus tenant did not have a cause of action against owner and property manager of apartment complex for
violation of the Unruh Civil Rights Act and the Disabled Persons Act. Coronado v. Cobblestone Village
Community Rentals (App. 5 Dist. 2008) 77 Cal.Rptr.3d 883, 163 Cal.App.4th 831, rehearing denied, review
denied. Civil Rights  1021

Class certification could be denied in an action by male customer against a nationwide retailer alleging that its
offering of "Ladies Day" promotional discounts for oil changes at its automotive repair facilities was
gender-based discrimination in violation of the Unruh Civil Rights Act, the Gender Tax Repeal Act, and the
unfair competition statute, where individual claims were viable without class treatment, multiple lawsuits were
unlikely, class treatment would consume more time and expense than individual suits, some form of effective
class-wide relief was available under the unfair competition statute, and statutory penalties could disgorge any
unjust enrichment. Reese v. Wal-Mart Stores, Inc.(App. 3 Dist. 1999) 87 Cal.Rptr.2d 346, 73 Cal.App.4th 1225.
Parties  35.71

This section and § 51, prohibiting discriminatory practices in business establishments in furtherance of policy
against discrimination, were reasonable. Burks v. Poppy Const. Co.(1962) 20 Cal.Rptr. 609, 57 Cal.2d 463, 370
P.2d 313. Civil Rights  1005

Sections 51 to 54 (former §§ 53, 54 now repealed) granting all citizens right to equal privileges and facilities in



all places of public accommodation or amusement were statutory and as such subject to such constitutional
change as legislature may choose. Flores v. Los Angeles Turf Club, Inc.(1961) 13 Cal.Rptr. 201, 55 Cal.2d 736,
361 P.2d 921. Civil Rights  1003; Civil Rights  1044

Section 51 providing that all citizens under state jurisdiction are entitled to full and equal accommodations and
privileges in places of public accommodation and amusement, subject only to conditions and limitations
established by law, and applicable alike to all citizens and this section must be read and construed together.
McClain v. City of South Pasadena (App. 1957) 155 Cal.App.2d 423, 318 P.2d 199. Civil Rights  1044

Under California law, shoe manufacturer did not violate Muslim's civil rights under Unruh Act by creating and
using logo, even if certain Muslims were offended by seeing logo. Harara v. Nike, Inc., C.A.9 (Cal.)2002, 34
Fed.Appx. 539, 2002 WL 570407, Unreported. Civil Rights  1041

6. Construction with federal law

While California's Unruh Civil Rights Act incorporates ADA by reference, it provides for minimum damages of
$4,000 per violation whereas damages are not recoverable under Title III of the ADA and only remedy
available thereunder is injunctive relief. Wilson v. Haria and Gogri Corp., E.D.Cal.2007, 479 F.Supp.2d 1127.
Civil Rights  1451; Civil Rights  1460; Civil Rights  1764

Eleventh Amendment did not bar claims that school district and officials violated rights of gay high school
student, under state Constitution, Education Code and Civil Rights Act, to extent that relief sought was
prospective, rather than retrospective; claims seeking injunction prohibiting defendants from "discriminating
and harassing plaintiffs on the basis of actual or perceived sexual orientation," "selectively enforcing
disciplinary rules," engaging in "viewpoint based censorship," and "disclosing sexual orientation or other
private information" sought prospective relief, and complaint alleged reasonable fear of future violations. C.N.
v. Wolf, C.D.Cal.2005, 410 F.Supp.2d 894. Federal Courts  272

Because plaintiff's claim under California's Unruh Civil Rights Act was premised on ADA violation, she was
not required to show intentional discrimination to recover under Unruh Act. Hubbard v. Twin Oaks Health and
Rehabilitation Center, E.D.Cal.2004, 408 F.Supp.2d 923. Civil Rights  1049

Private right of action did not need to be inferred under California Education Code sections, forbidding sex
discrimination in educational institution's program or activity, where student had private right of action under
Title IX, forbidding sex discrimination in education program receiving federal financial assistance, § 1983, and
Unruh Civil Rights Act. Nicole M. By and Through Jacqueline M. v. Martinez Unified School Dist.,
N.D.Cal.1997, 964 F.Supp. 1369. Civil Rights  1704; Civil Rights  1721

For purposes of determining state action component of civil rights action brought under the Civil Rights Act of
1871 (42 U.S.C.A. § 1985(3)), known as the Ku Klux Klan Act, insurance commissioner's failure to disapprove
policy forms at time when it was unclear that this section exclusively prohibited discrimination based upon facts
could not reasonably be construed as breach of an affirmative duty to enforce § 51 et seq. Reichardt v. Life Ins.
Co. of North America, N.D.Cal.1979, 485 F.Supp. 56. Civil Rights  1039

It was not frivolous, unreasonable, or without foundation for civil rights plaintiff to continue litigating state law
claims following dismissal of federal Americans with Disabilities Act (ADA) claims, and thus defendants were
not entitled to an award of costs on such grounds; even though defendants had offered to remedy the ADA
violations, it was reasonable for plaintiff to continue pursuing the state law claim because it held out the
possibility of a monetary recovery, and because district court was not required to withdraw supplemental
jurisdiction when the ADA claim was dismissed. Lopez v. Del Taco Restaurant Properties, II, C.A.9 (Cal.)2007,
247 Fed.Appx. 860, 2007 WL 1852113, Unreported. Civil Rights  1476; Federal Courts  18

District court had discretion to dismiss hotel patron's state claims against hotel owners, state, and others for
violation of California's Unruh Civil Rights Act, and intentional and negligent infliction of emotional distress,
where court correctly dismissed all of patron's federal claims. Addams-More v. Chung San Holdings USA Ltd.,



C.A.9 (Cal.)2004, 94 Fed.Appx. 443, 2004 WL 435444, Unreported. Federal Courts  18

Award of treble damages and $25,000 civil penalty available, under California law, upon showing that
defendant deprived plaintiff of specified rights did not require showing that defendant deprived plaintiff of
specified right while acting with fraud, oppression, or malice, and therefore plaintiff's prayer for treble damages
and civil penalty under state law was not barred by provision of Federal Tort Claims Act (FTCA) prohibiting
award of punitive damages against United States in plaintiff's tort action against government. Munyua v. U.S.,
N.D.Cal.2004, 2004 WL 345269, Unreported. United States  142

7. Purpose

While civil penalties provision of Unruh Civil Rights Act may have some punitive characteristics, it clearly
serves to advance the Legislature's intent to encourage and aid private parties to help in enforcing the civil
rights laws by bringing civil suits against perpetrators of hate crimes, and to ensure that plaintiffs receive ample
compensation, irrespective of their actual damages. Los Angeles County Metropolitan Transp. Authority v.
Superior Court (App. 2 Dist. 2004) 20 Cal.Rptr.3d 92, 123 Cal.App.4th 261. Civil Rights  1807

Legislative object in enacting Unruh Civil Rights Act [West's Ann.Cal.Civ.Code § 51] was to prohibit
"intentional" discrimination in access to public accommodations. Harris v. Capital Growth Investors XIV
(1991) 278 Cal.Rptr. 614, 52 Cal.3d 1142, 805 P.2d 873. Civil Rights  1044

8. Public policy

Statutes such as the Unruh Civil Rights Act are declaratory of California's public policy against racial
discrimination, whether private or public action is involved. Winchell v. English (App. 1 Dist. 1976) 133
Cal.Rptr. 20, 62 Cal.App.3d 125. Civil Rights  1009

Racial discrimination arising from private action is contrary to public policy and may be suppressed without
specific statutory authority; accordingly, the absence of reference to labor unions in antidiscrimination statutes
such as § 51 and this section, would not prevent granting of relief from discrimination arising from closed shop
agreement. James v. Marinship Corp.(1944) 25 Cal.2d 721, 155 P.2d 329.

9. Analysis of new classifications

Three-part analysis governing whether a new classification is a form of discrimination prohibited by the Unruh
Act requires consideration of (1) the language of the statute, (2) the legitimate business interests of the
defendants, and (3) the consequences of allowing the new discrimination claim. Scripps Clinic v. Superior
Court (App. 4 Dist. 2003) 134 Cal.Rptr.2d 101, 108 Cal.App.4th 917, rehearing denied, review denied. Civil
Rights  1015

10. Discretion of court

District Court did not abuse its discretion in certifying mandatory class, even though actual damages sought
under state civil rights statute in disability discrimination action against owner and operator of service stations
were substantial, rather than incidental to injunctive relief sought, since injunctive relief was predominant form
of relief sought by class and claims of physical injury were preserved. Molski v. Gleich, C.A.9 (Cal.)2003, 318
F.3d 937. Federal Civil Procedure  181

Reducing attorney fees award in action filed under the California Unruh Civil Rights Act was not an abuse of
discretion; district court's 11-page attorney fees order provided carefully reasoned, conscientious analysis.
Rodriguez v. Home Depot USA, Inc., C.A.9 (Cal.)2006, 175 Fed.Appx. 902, 2006 WL 991868, Unreported.
Civil Rights  1774

11. All other places

Under this section and § 51 expression "all other places" means all other places of like nature to those
enumerated, and not all places. Reed v. Hollywood Professional School (Super. 1959) 169 Cal.App.2d Supp.



887, 338 P.2d 633.

12. Conspiracy

Listing broker's conduct in effectuating odd type sale to third party after owner had turned down offer by
plaintiffs who were Negroes may reasonably be held to be act in carrying out conspiracy to deny plaintiffs
benefit of services of real estate broker. Wagner v. O'Bannon (App. 2 Dist. 1969) 79 Cal.Rptr. 44, 274
Cal.App.2d 121. Conspiracy  18

13. Inadvertent or technical violations

Disabled plaintiff who was confined to wheelchair was not entitled to higher automatic minimum statutory
penalties for restaurant owner's inadvertent, technical Unruh Civil Rights Act violations; higher penalties were
only available in cases of intentional discrimination, despite fact that Unruh Act had been amended to
encompass American with Disabilities Act (ADA) violations within its purview; it was undisputed that
restaurant's technical violations of implementing regulations of ADA, to which plaintiff objected, were
inadvertent; and, plaintiff had elected not to seek lesser minimum penalties available for unintentional ADA
violations under Disabled Persons Act. Gunther v. Lin (App. 4 Dist. 2006) 50 Cal.Rptr.3d 317, 144 Cal.App.4th
223, review denied. Civil Rights  1807

14. Agents

Whether this section is penal or not, a person excluded by the manager of a theater because of race or color can
recover thereunder against the theater proprietor, who neither ordered nor knew of this or a like exclusion, as,
by § 2338, and also by general law, a principal is liable for the wrongful acts committed by his agent in the
transaction the business of the agency. Prowd v. Gore (App. 2 Dist. 1922) 57 Cal.App. 458, 207 P. 490. Civil
Rights  1047

15. Handicapped persons

Individual may initiate action under California's Unruh Civil Rights Act to enforce compliance with
handicapped access standards; however, to maintain action for damages, individual must take additional step of
establishing that he or she was denied equal access on particular occasion, but need not establish intentional
violation. Boemio v. Love's Restaurant, S.D.Cal.1997, 954 F.Supp. 204. Civil Rights  1021; Civil Rights
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In action under California's Unruh Civil Rights Act, facts and circumstances of case established plaintiff's
entitlement to statutory minimum of $1,000 in damages due to his inability to gain access to restaurant's
restroom, which did not accommodate plaintiff's wheelchair; despite violation, evidence showed that restaurant
attempted to assist plaintiff in gaining access to restroom and further that restaurant's past practice was to render
assistance to disabled persons; moreover, no special damages were claimed, and while plaintiff claimed that he
was forced to urinate in parking lot, there were no witnesses to that event, and only other evidence was that
plaintiff was upset for several days. Boemio v. Love's Restaurant, S.D.Cal.1997, 954 F.Supp. 204. Civil Rights
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California Unruh Act and Disabled Persons Act, and their respective damages provisions, extend to claims
based on incidents of deterrence; thus, where disabled person can prove that violations of applicable California
disability access standards deterred her or him on a particular occasion from attempting to attend a place of
public accommodation, that disabled person has stated claim for relief and, in particular, for damages, without
necessity of actually showing up and being denied admission. Arnold v. United Artists Theatre Circuit, Inc.,
N.D.Cal.1994, 866 F.Supp. 433. Civil Rights  1021

Section 51 has no application to discrimination against physically handicapped. Marsh v. Edwards Theatres
Circuit, Inc.(App. 2 Dist. 1976) 134 Cal.Rptr. 844, 64 Cal.App.3d 881.

16. Physicians



Plaintiffs were not precluded from recovery of damages from a physician based on refusal of service by reason
of plaintiffs' race or color on theory such actions constituted an attempt to compel a physician to treat an
unwelcome patient. Washington v. Blampin (App. 2 Dist. 1964) 38 Cal.Rptr. 235, 226 Cal.App.2d 604. Civil
Rights  1721; Civil Rights  1758

The "services in all business establishments," to which all persons are entitled under the Unruh Act regardless
of race or color, include the services of a physician. Washington v. Blampin (App. 2 Dist. 1964) 38 Cal.Rptr.
235, 226 Cal.App.2d 604. Civil Rights  1049

17. Supervisors

As matter of law, supervisor could be liable for aiding, inciting, or conspiring in denial of employee's rights in
violation of California statute providing right to be free from violence or intimidation by threat of violence
committed because of race, national origin, or sex, and employer could be liable for acts of its agent. Winarto v.
Toshiba America Electronics Components, Inc., C.A.9 (Cal.)2001, 274 F.3d 1276, certiorari dismissed 123
S.Ct. 816, 537 U.S. 1098, 154 L.Ed.2d 766. Civil Rights  1736

18. Hotels and motels

Provisions of the Unruh Civil Rights Act were inapplicable to class action brought by California resident
against owners and operators of Hawaiian hotels, seeking to recover for alleged discrimination in rates between
mainland tourists and Hawaiian residents, since plaintiff was not arbitrarily excluded from any business premise
in Hawaii, nor was she arbitrarily discriminated against in any way, and she did not allege any tort, breach of
contract or other actionable wrong. Archibald v. Cinerama Hotels (App. 3 Dist. 1977) 140 Cal.Rptr. 599, 73
Cal.App.3d 152. Civil Rights  1044

An innkeeper who refuses accommodations without just cause, such as inability to pay, infectious disease, or
the like, is not only civilly liable but is guilty of a misdemeanor. Archibald v. Cinerama Hotels (App. 3 Dist.
1977) 140 Cal.Rptr. 599, 73 Cal.App.3d 152. Innkeepers  7; Innkeepers  15

Ordinance permitting a hotel to be operated in an R-5 multiple dwelling zone, including any "incidental
business" conducted "only as a service to persons living therein," does not restrict the rights, constitutional or
otherwise, of individual patrons, since, inter alia, the ordinance is concerned only with the use to which an
owner may put his property, since the limitations therein have to do with how the owner holds himself out to
the public, not which members of the public may enter the premises to avail themselves of the goods or services
offered, and since the reference to a "business" refers to operations which constitute a regular course of
business, not the mere casual performance of a service. People v. Gottfurcht (App. 2 Dist. 1976) 133 Cal.Rptr.
270, 62 Cal.App.3d 634. Zoning And Planning  281

19. Real estate — In general

Provisions of Const. Art. 1, § 26 (repealed) prohibiting state from denying right of any person to decline to sell,
lease or rent his real property to such persons as he in his absolute discretion chooses would involve state in
private racial discriminations to an unconstitutional degree. Reitman v. Mulkey, U.S.Cal.1967, 87 S.Ct. 1627,
387 U.S. 369, 18 L.Ed.2d 830. Constitutional Law  3258

The Unruh Civil Rights Act applies to one engaged in business of selling real estate, whether as an owner or
broker. Crowell v. Isaacs (App. 1 Dist. 1965) 45 Cal.Rptr. 566, 235 Cal.App.2d 755. Civil Rights  1049

Negro's complaint which alleged that companies, which were engaged in business of developing, building and
selling a tract of housing accommodations, and a bank entered into a conspiracy to impose special restrictions
upon sale, financing and occupancy of realty on ground of race, color or creed, in that they agreed and
conspired that none of them would sell to, lease to or rent to, or permit occupancy by plaintiff or any other
Negro of housing built by defendants or financed by any of defendants was sufficient to state a cause of action
against bank. Holmes v. Bank of America Nat. Trust & Sav. Ass'n (App. 4 Dist. 1963) 30 Cal.Rptr. 917, 216



Cal.App.2d 529. Conspiracy  18

Unruh Civil Rights Act prohibits all forms of arbitrary discrimination by business establishments — including
those engaged in sale or rental of real property — against all persons within jurisdiction of California.
Specifically enumerated forms of discrimination in said Act are illustrative rather than restrictive. 58
Op.Atty.Gen. 608, 8-21-75.

Because of the incomplete nature of the legislative scheme in the field of housing discrimination, failure to
express a preemptive intent in housing when at the same time such an intent was expressed in employment, and
because of the strong policy opposing racial and religious discrimination, the Legislature did not intend to
preclude the enactment by cities of ordinances in the field of housing discrimination. 40 Op.Atty.Gen. 114.

20.  —  —  Brokers and agents, real estate

Evidence supported $150,000 damage award to black loan applicants against whom mortgage broker
discriminated on basis of race, despite broker's claim that applicants failed to prove serious emotional distress;
when broker failed to obtain loan for applicants, it meant that years of deferred gratification, hard work and
savings with aim of finding secure place to live were being frustrated. Green v. Rancho Santa Margarita
Mortgage Co.(App. 4 Dist. 1994) 33 Cal.Rptr.2d 706, 28 Cal.App.4th 686. Civil Rights  1766

Real estate broker, who in disregard of agreement with owner to rent to any member of public, refuses to rent to
a particular prospective tenant, is denying services to that person within contemplation of § 51 providing that all
persons are entitled to full and equal facilities, privileges or services in all business establishments of every kind
whatsoever. Lee v. O'Hara (1962) 20 Cal.Rptr. 617, 57 Cal.2d 476, 370 P.2d 321. Civil Rights  1077

21.  —  —  Rentals, real estate

Unless landlord uses restrictions on occupations or professions to which he will lease as pretext to exclude
persons on basis of characteristics protected by civil rights statutes, such as race, gender, or religion, restrictions
do not raise question of fact as to whether exclusion constitutes arbitrary discrimination. Roth v. Rhodes (App.
4 Dist. 1994) 30 Cal.Rptr.2d 706, 25 Cal.App.4th 530. Civil Rights  1071; Civil Rights  1750

Minimum income requirement that landlord imposed evenhandedly on all prospective tenants, without regard to
their race, color, sex or other personal characteristics, did not violate Unruh Civil Rights Act [West's
Ann.Cal.Civ.Code § 51], notwithstanding its alleged disparate impact on women. Harris v. Capital Growth
Investors XIV (1991) 278 Cal.Rptr. 614, 52 Cal.3d 1142, 805 P.2d 873. Civil Rights  1077

Under the Unruh Civil Rights Act (§ 51 et seq.), landlords may not refuse to rent an apartment to a homosexual
solely because of that person's sexual preference. Hubert v. Williams (Super. 1982) 184 Cal.Rptr. 161, 133
Cal.App.3d Supp. 1. Civil Rights  1012; Civil Rights  1077

Plaintiffs stated cause of action for general and statutory damages on basis that defendant had refused
application of plaintiff to rent defendant's apartment for sole reason that plaintiff was member of Negro race.
Thomas v. Goulis (1966) 50 Cal.Rptr. 910, 64 Cal.2d 884, 413 P.2d 854. Civil Rights  1741

Cause of action was stated on theory of discrimination with respect to renting of apartment in rental housing
project development in connection with which defendant landlord had received public assistance. Peyton v.
Barrington Plaza Corp.(1966) 50 Cal.Rptr. 905, 64 Cal.2d 880, 413 P.2d 849. Injunction  118(1)

Const. Art. 1, § 26 (repealed), prohibiting state from denying right of any person to decline to sell, lease or rent
his real property to such persons as he in his absolute discretion chooses constituted affirmative action on part
of state to change its existing laws from situation where discrimination as legally restricted to one wherein it
was encouraged and thus denied to Negro plaintiffs, whose offer to rent unoccupied apartments was denied
solely on ground that they were Negroes and denied to those similarly situated equal protection of laws as
guaranteed by Fourteenth Amendment to Federal Constitution and section was void in its general application.
Mulkey v. Reitman (1966) 50 Cal.Rptr. 881, 64 Cal.2d 529, 413 P.2d 825, certiorari granted 87 S.Ct. 500, 385



U.S. 967, 17 L.Ed.2d 431, affirmed 87 S.Ct. 1627, 387 U.S. 369, 18 L.Ed.2d 830. Constitutional Law 
3260(1)

Negro tenant was not precluded from proving allegation of racial discrimination in unlawful detainer action
because, hypothetically, Negro could terminate tenancy because landlord was white person. Abstract Inv. Co. v.
Hutchinson (App. 2 Dist. 1962) 22 Cal.Rptr. 309, 204 Cal.App.2d 242. Landlord And Tenant  290(3)

22.  —  —  Realty boards, real estate

Where this section imposed liability upon anyone who aided or incited denial of equal privileges, this section
would apply to realty board if evidence showed that board was party to agreement or concerted action to
discriminate against Negroes in their purchase of house. Wagner v. O'Bannon (App. 2 Dist. 1969) 79 Cal.Rptr.
44, 274 Cal.App.2d 121. Civil Rights  1737

A local realty board may not exclude otherwise qualified applicants from membership solely on grounds of
color, race, religion, ancestry, or national origin, and such exclusion is in violation of § 51 and this section. 40
Op.Atty.Gen. 174.

23.  —  —  Residency, real estate

This section was not applicable to action by nine year old Negro girl against city and officers and employees
thereof for damages for unlawfully excluding her from municipal plunge which city had by regulation limited to
use of residents only. McClain v. City of South Pasadena (App. 1957) 155 Cal.App.2d 423, 318 P.2d 199.

Regulation excluding all nonresidents, irrespective of race, color, or creed, from use of municipal plunge bore a
reasonable and substantial relation to the health, safety, morals, and general welfare of the residents of the city
and was a reasonable classification. McClain v. City of South Pasadena (App. 1957) 155 Cal.App.2d 423, 318
P.2d 199. Municipal Corporations  721(1)

24. Medical clinics

Medical clinic's alleged retaliatory discrimination against patient litigants by terminating care for filing medical
malpractice action against clinic physicians did not violate the Unruh Act; the clinic's policy relied on patient's
conduct and applied irrespective of the race, color, sex, and religion, and the clinic's concerns about
communication and the physician-patient relationship were reasonably related to the medical services it
provided, even though the policy applied regardless of whether the patient's malpractice claim was legitimate,
how long the patient was with the group, whether the patient has been compliant during that period, and
whether the patient's care has been transferred. Scripps Clinic v. Superior Court (App. 4 Dist. 2003) 134
Cal.Rptr.2d 101, 108 Cal.App.4th 917, rehearing denied, review denied. Civil Rights  1015; Civil Rights

 1045

25. Public facilities

Pedestrian who sued city, alleging that city violated state law prohibiting the denial or interference with the
enjoyment of public facilities by failing to provide wheelchair accessible curb ramps on city-controlled
property, was not required to prove city's intent to discriminate. Lonberg v. City of Riverside, C.D.Cal.2004,
300 F.Supp.2d 942. Civil Rights  1021

26. Schools

Student could bring claim against principal or superintendent for violations of Unruh Civil Rights Act sections,
providing that all persons are entitled to full and equal services in all business establishments no matter what
their sex and that no business establishment shall discriminate against person based on sex. Nicole M. By and
Through Jacqueline M. v. Martinez Unified School Dist., N.D.Cal.1997, 964 F.Supp. 1369. Civil Rights 
1067(5)

Private school is not place of "public accommodation" or amusement, nor is it "public place" of amusement or



accommodation, within this and § 51. Reed v. Hollywood Professional School (Super. 1959) 169 Cal.App.2d
Supp. 887, 338 P.2d 633. Civil Rights  1060

Where private school refused to enroll minor Negro because of her race, school had no monopoly, and
legislature and specifically declared public policy in regard to discrimination in particular locations which did
not include private schools, public policy against racial discrimination did not apply. Reed v. Hollywood
Professional School (Super. 1959) 169 Cal.App.2d Supp. 887, 338 P.2d 633. Schools  8

27. Theaters

With respect to alleged discrimination by operator of motion picture theater, federal antidiscrimination statutes
(42 U.S.C.A. §§ 1983, 2000a) are no broader in application than this section and § 51. Marsh v. Edwards
Theatres Circuit, Inc.(App. 2 Dist. 1976) 134 Cal.Rptr. 844, 64 Cal.App.3d 881. Civil Rights  1047

It was a violation of § 51, and this section, for the management of a moving picture theater to refuse plaintiff, a
negro, a seat except in a section set apart for the so-called dark races, solely on account of plaintiff's color and
race. Jones v. Kehrlein (App. 1 Dist. 1920) 49 Cal.App. 646, 194 P. 55. Civil Rights  1047

While a theater ticket by which the holder was to be admitted to such seat as might be assigned by the
management gave the management a right to adjust the seating of the audience and to select, within legal
bounds and for legal reasons, the seats of its various patrons, it was invalid so far as it authorized the
management to require a negro to sit in a particular section solely because of his race and color. Jones v.
Kehrlein (App. 1 Dist. 1920) 49 Cal.App. 646, 194 P. 55. Civil Rights  1047

Under former § 53, making it unlawful to refuse admittance to any theater, etc., to any person over 21
presenting a ticket of admission, does not prevent a minor from recovering under § 51 and this section, for
refusal to allow him to sit anywhere except in a particular section, where he was not discriminated against
because of his minority, but because he was a negro. Jones v. Kehrlein (App. 1 Dist. 1920) 49 Cal.App. 646,
194 P. 55. Civil Rights  1047

28. Immunity

Civil penalties under Unruh Civil Rights Act against county transportation authority were not precluded, in
action brought by passenger, by statute barring imposition of punitive damages against public entities; Act
distinguished punitive damages and civil penalties as separate remedies, and civil penalties had nonpunitive
purposes and were not imposed primarily for punishment. Los Angeles County Metropolitan Transp. Authority
v. Superior Court (App. 2 Dist. 2004) 20 Cal.Rptr.3d 92, 123 Cal.App.4th 261. Civil Rights  1807;
Counties  131

Tort Claims Act provided immunity from money damages for failure to provide sufficient police protective
services during riot; statutes conferring right to be free from discriminatory violence or threat of violence were
not intended to override immunity or vest courts with jurisdiction to hear claims for money damages involving
failure to provide sufficient police protection service. Gates v. Superior Court (App. 2 Dist. 1995) 38
Cal.Rptr.2d 489, 32 Cal.App.4th 481, rehearing denied, review denied. Municipal Corporations  747(3)

29. Injunction

Although § 51 and this section, prohibiting discriminatory practices in "business establishments", contains no
express provision for injunctive relief, that remedy as well as damages may be available to an aggrieved person.
Burks v. Poppy Const. Co.(1962) 20 Cal.Rptr. 609, 57 Cal.2d 463, 370 P.2d 313. Injunction  89(5)

30. Mandamus

A petition for mandamus by members of Negro race to compel city officials to admit petitioners to facilities of
municipal plunge when such facilities were open to the public, which petition alleged that petitioners were of
clean and moral habits, suffered from no contagious or infections diseases and had no physical or mental
defects or disabilities so as to make admission to plunge detrimental to health of other persons, stated cause of



action, and if facts alleged were true, mandamus was proper remedy to secure relief sought. Stone v. Board of
Directors of City of Pasadena (App. 2 Dist. 1941) 47 Cal.App.2d 749, 118 P.2d 866. Civil Rights  1054;
Mandamus  83

31. Arbitration

Scope of arbitration clause in health insurance policy, under which parties agreed to submit all disputes
regarding insurer's decisions to arbitration, was broad enough to encompass claimed gender discrimination
violations of Unruh Civil Rights Act arising from inclusion of $2,000 maternity benefits deductible,
notwithstanding statutory provision that actions under Act "shall be independent of other remedies or
procedures that may be available to aggrieved party." Wolitarsky v. Blue Cross of California (App. 2 Dist.
1997) 61 Cal.Rptr.2d 629, 53 Cal.App.4th 338, review denied. Insurance  3277

Jurisdictional limit of arbitration clause in health insurance policy, which permitted disputes under $5,000 to be
resolved in small claims court, was satisfied with respect to claim that $2,000 maternity benefit deductible was
illegal where insured sought treble damages under Unruh Civil Rights Act. Wolitarsky v. Blue Cross of
California (App. 2 Dist. 1997) 61 Cal.Rptr.2d 629, 53 Cal.App.4th 338, review denied. Insurance  3277

32. Peer sexual harassment

Student pled sufficient facts that principal was on notice of peer sexual harassment suffered by student and
failed to take steps to remedy it because of student's sex in order to state claim that she may have been
intentionally deprived of some advantages, privileges, or services of school district and that district and its
officials may have otherwise intentionally discriminated against her because of her sex in violation of Unruh
Civil Rights Act. Nicole M. By and Through Jacqueline M. v. Martinez Unified School Dist., N.D.Cal.1997,
964 F.Supp. 1369. Civil Rights  1741

Even if student's complaints of peer sexual harassment did not constitute violation of Unruh Civil Rights Act
section, providing that all persons are entitled to full and equal services in all business establishments no matter
what their sex, student could still maintain cause of action under Act section providing that no business
establishment shall discriminate against person based on sex, where student sufficiently alleged intentional
discrimination. Nicole M. By and Through Jacqueline M. v. Martinez Unified School Dist., N.D.Cal.1997, 964
F.Supp. 1369. Civil Rights  1741

33. Limitation of actions

Defendants waived argument that causes of action under certain California civil rights statutes were barred
under statute of limitations, where district court ordered defendants to file motions for summary judgment on
any affirmative defenses that were purely questions of law, district court warned that failure to do so would be
waiver, some defendants failed to make any statute of limitations arguments in response, and one defendant
made statute of limitations argument in response but only with respect to negligence cause of action. Winarto v.
Toshiba America Electronics Components, Inc., C.A.9 (Cal.)2001, 274 F.3d 1276, certiorari dismissed 123
S.Ct. 816, 537 U.S. 1098, 154 L.Ed.2d 766. Federal Courts  616; Federal Courts  617

34. Federal jurisdiction

District court would decline to exercise supplemental jurisdiction over allegedly disabled restaurant patron's
state law claims pursuant to Disabled Person Act (DPA), Unruh Civil Rights Act (Unruh Act), and California
Health and Safety Code; those claims were more appropriately resolved by California courts in light of current
state of California disability law as to whether damages provision required proof of intentional discrimination,
balance of Unruh Act's remedial provisions presented novel and complex matters of state law that were better
left to California courts for interpretation and decision, and interests of comity had become more compelling as
courts struggled to resolve what was at the moment an irreconcilable tension between ADA and Unruh Act.
Wilson v. PFS, LLC, S.D.Cal.2007, 493 F.Supp.2d 1122. Federal Courts  15

Exercise of supplemental jurisdiction over disabled individual's claims against restaurant owners pursuant to



California's Unruh Act and Disabled Persons Act (DPA) was not warranted in action alleging violations of Title
III of ADA, even though claims arose out of same incident, and state law provided that ADA violation
constituted violation of state law, where it was unclear whether state law permitted recovery of daily damages,
monetary damages were not permitted under ADA, and plaintiff's sole purpose for attaching ADA claim was to
get his state claims into federal court. Organization for Advancement of Minorities with Disabilities v. Brick
Oven Restaurant, S.D.Cal.2005, 406 F.Supp.2d 1120. Federal Courts  14.1

35. Notice

District court erred by failing to afford notice and right to opt-out as to claims for treble damages sought under
state civil rights statute in disability discrimination action against owner and operator of service stations; treble
damages were substantial, rather than incidental to injunctive relief sought, precluding certification of
mandatory class as violation of due process. Molski v. Gleich, C.A.9 (Cal.)2003, 318 F.3d 937. Constitutional
Law  3981; Federal Civil Procedure  177.1; Federal Civil Procedure  180; Federal Civil Procedure

 181

36. Pleadings

Allegation that prison was business establishment and that shooting of prison inmate was result of arbitrary
discrimination based on race or other protected classification was required to state damages claim under
California statute imposing liability on anyone who discriminates in business establishments. Gaston v. Colio,
S.D.Cal.1995, 883 F.Supp. 508. Civil Rights  1093

To recover under the Unruh Civil Rights Act for an architectural barrier to full and equal access for disabled
people, the plaintiff must plead and prove intentional discrimination. Molski v. Arciero Wine Group (App. 2
Dist. 2008) 79 Cal.Rptr.3d 574, 164 Cal.App.4th 786, review denied. Civil Rights  1021

A plaintiff seeking to establish a cause of action for damages under the Unruh Civil Rights Act must plead and
prove intentional discrimination in public accommodations in violation of the terms of the Act. Coronado v.
Cobblestone Village Community Rentals (App. 5 Dist. 2008) 77 Cal.Rptr.3d 883, 163 Cal.App.4th 831,
rehearing denied, review denied. Civil Rights  1044

Male night club patrons who were charged higher price for admission than female patrons were not required, as
part of their sex discrimination claim under Unruh Civil Rights Act, to demonstrate that they affirmatively
requested nondiscriminatory treatment and were refused; the Act did not contain express language requiring
that before a legal action may be filed, the victim of the asserted discrimination must have demanded equal
treatment and have been refused, and a contrary conclusion would have been inconsistent with the purpose of
the Act to eradicate or eliminate arbitrary invidious discrimination in places of public accommodation.
Angelucci v. Century Supper Club (2007) 59 Cal.Rptr.3d 142, 41 Cal.4th 160, 158 P.3d 718, modification
denied. Civil Rights  1046; Civil Rights  1047

Trial court did not abuse its discretion in denying plaintiff's motion to amend complaint to assert Unruh Act
claim on eve of trial, nearly two years after complaint was originally filed; in preparing for trial on other claims,
defendant had not deposed many witnesses who would support new allegations, nor martialed evidence to
oppose claim. Magpali v. Farmers Group, Inc.(App. 2 Dist. 1996) 55 Cal.Rptr.2d 225, 47 Cal.App.4th 1024, 48
Cal.App.4th 471, modified on denial of rehearing. Pleading  236(7)

Tenant, who alleged that process server improperly served unlawful detainer complaint and signed a false
affidavit, but who failed to allege that he was subject to discrimination on basis of sex, race, color, religion,
ancestry, or national origin, failed to state a cause of action under the Unruh Civil Rights Act (§§ 51 to 53).
Slaughter v. Legal Process and Courier Service (App. 1 Dist. 1984) 209 Cal.Rptr. 189, 162 Cal.App.3d 1236.
Civil Rights  1741

Complaint alleging that due to his sex plaintiff was denied services, advantages, accommodations, facilities, and
privileges accorded to other persons in defendant's food and drink establishment was sufficient to state a cause
of action under Unruh Act as against a general demurrer. Hales v. Ojai Valley Inn and Country Club (App. 2



Dist. 1977) 140 Cal.Rptr. 555, 73 Cal.App.3d 25. Civil Rights  1741

On special demurrer to complaint for alleged arbitrary discrimination arising from requirement in defendant's
food and drink establishment that men wear ties but women need not, plaintiff might well, in discretion of trial
court, be acquired to allege some facts in more detail, but complaint was sufficient to indicate nature of
plaintiff's contention and, hence, to state a cause of action which was good as against a general demurrer. Hales
v. Ojai Valley Inn and Country Club (App. 2 Dist. 1977) 140 Cal.Rptr. 555, 73 Cal.App.3d 25. Civil Rights

 1741

Civil rights complaint which alleged that defendant, who had exclusive right to sell plaintiffs' house, failed
affirmatively to seek out Negro buyers and to advertise affirmatively that buyers of all races were invited to
purchase did not show the required denial of equal rights or discrimination on account of race or color. Crowell
v. Isaacs (App. 1 Dist. 1965) 45 Cal.Rptr. 566, 235 Cal.App.2d 755. Civil Rights  1741

Complaint charging that real estate broker's refusal to sell home to plaintiffs because of their Mexican ancestry
and that such conduct was in violation of § 51 and this section, prohibiting discrimination in rendering of
services in all business establishments of every kind whatsoever, was sufficient to state a cause of action for
injunctive relief but was subject to special demurrer for uncertainty as to whether plaintiffs were complaining of
broker's actions solely as they related to conducting of his own business or of broker's actions as agent of third
parties. Vargas v. Hampson (1962) 20 Cal.Rptr. 618, 57 Cal.2d 479, 370 P.2d 322. Injunction  120

A complaint for damages under this section and § 51, for causing removal from a hotel showed a causal
connection between the defendant's act and plaintiff's removal. Piluso v. Spencer (App. 1918) 36 Cal.App. 416,
172 P. 412. Civil Rights  1741

37. Discovery

Americans with Disabilities Act (ADA) plaintiff was entitled to protective order prohibiting defendants from
requiring plaintiff to disclose, in response to defendants' interrogatories, settlement amounts of cases filed on
his behalf; financial information from prior settlements was not relevant to standing defense, which was based
on argument that plaintiff was attempting to act as a private attorney general by purposely visiting
establishments just to be denied access, and plaintiff's counsel stipulated that plaintiff was not seeking to
recover an award of actual damages based on claims of emotional distress beyond the amounts provided for in
California Civil Code. Molski v. Franklin, S.D.Cal.2004, 222 F.R.D. 433. Federal Civil Procedure  1486

In prosecution of jail inmate for his battery of deputy sheriff which allegedly occurred when he failed to leave
visiting area of jail when requested to do so at close of visiting hours, trial court did not abuse its discretion in
refusing to require prosecution to produce record of all batteries committed by inmates or officers of jail for
prior two-year period, together with criminal prosecutions, and disciplinary proceedings instituted in connection
therewith, despite defendant's assertion that such information might show that he was victim of discriminatory
law enforcement in that significantly more prisoners than jailors were prosecuted for batteries committed in jail.
Robinson v. Superior Court of Los Angeles County (App. 2 Dist. 1978) 143 Cal.Rptr. 328, 76 Cal.App.3d 968.
Criminal Law  627.6(6)

38. Stipulations

Where stipulation which provide that, if Negro purchasers who claimed they were discriminated against in
acquisition of home did in fact obtain home, suit against listing broker would be dismissed was not
consummated within time provided for by stipulation, fact that purchasers ultimately obtained house did not
entitle listing broker to dismissal of action by purchasers against him. Wagner v. O'Bannon (App. 2 Dist. 1969)
79 Cal.Rptr. 44, 274 Cal.App.2d 121. Stipulations  14(6)

39. Instructions

In an action under this section and § 51, for causing removal from a hotel, a refused instruction that the law
does not require the keeper to furnish a place of residence or business was too sweeping. Piluso v. Spencer



(App. 1918) 36 Cal.App. 416, 172 P. 412. Civil Rights  1754

In an action under § 51, and this section, for causing removal from a hotel, a statement in a refused instruction
was covered by a part of the charge. Piluso v. Spencer (App. 1918) 36 Cal.App. 416, 172 P. 412. Trial 
260(6)

Where there is no evidence that defendants refused to allow plaintiff the use of the water, it is not error to refuse
defendants' request to instruct that they were not bound to furnish such water. Willis v. McMahan (1891) 89
Cal. 156, 26 P. 649. Innkeepers  7

40. Presumptions and burden of proof

The litigant need not prove she suffered actual damages to recover independent statutory damages of $4,000
under California's Unruh Civil Rights Act. Molski v. M.J. Cable, Inc., C.A.9 (Cal.)2007, 481 F.3d 724. Civil
Rights  1764

A cause of action in which a plaintiff seeks damages for disability discrimination under the Unruh Civil Rights
Act based on a structural or architectural barrier requires a showing that the barrier existed due to an intentional
violation of an applicable law relating to disability access standards. Coronado v. Cobblestone Village
Community Rentals (App. 5 Dist. 2008) 77 Cal.Rptr.3d 883, 163 Cal.App.4th 831, rehearing denied, review
denied. Civil Rights  1021

Plaintiff seeking to establish case under Unruh Civil Rights Act [West's Ann.Cal.Civ.Code § 51] must plead and
prove "intentional" discrimination in public accommodations, and may not rely on disparate impact analysis or
test. Harris v. Capital Growth Investors XIV (1991) 278 Cal.Rptr. 614, 52 Cal.3d 1142, 805 P.2d 873. Civil
Rights  1044; Civil Rights  1739

41. Summary judgment

Upon grant of summary judgment to insured, ruling that life insurance premium was not based on sound
actuarial principles or actual and reasonably anticipated experience, California law authorized district court to
require insurer to issue insured policy that conformed with its order. Chabner v. United of Omaha Life Ins. Co.,
C.A.9 (Cal.)2000, 225 F.3d 1042. Federal Civil Procedure  2501

42. Evidence — In general

Evidence in action by Negroes who claimed that they were discriminated against in attempting to purchase
home supported inference that treatment accorded plaintiffs was part of group plan or understanding among
individual brokers and their trade association. Wagner v. O'Bannon (App. 2 Dist. 1969) 79 Cal.Rptr. 44, 274
Cal.App.2d 121. Civil Rights  1745

43.  —  —  Admissibility of evidence

Although plaintiff may recover under Unruh Civil Rights Act [West's Ann.Cal.Civ.Code § 51] only for
"intentional" discrimination in public accommodations, evidence that landlord's practices have disparate impact
on minority may be admissible, as probative on question of intentional discrimination. Harris v. Capital Growth
Investors XIV (1991) 278 Cal.Rptr. 614, 52 Cal.3d 1142, 805 P.2d 873. Civil Rights  1745

In an action under § 51, and this section, for causing removal from a hotel, evidence of defendant's treatment of
plaintiff in other respects was admissible to show malice and as indicative of oppression. Piluso v. Spencer
(App. 1918) 36 Cal.App. 416, 172 P. 412. Civil Rights  1745

In an action under § 51, and this section, for causing removal from a hotel, a letter from defendant to the
proprietor asking him to inform plaintiff he would need his rooms and that board would be doubled was
admissible to show malice and hostility. Piluso v. Spencer (App. 1918) 36 Cal.App. 416, 172 P. 412. Civil
Rights  1745



In an action against an innkeeper for refusal to entertain plaintiff, an invalid, thereby preventing him from
receiving the benefit of the water of a mineral spring appurtenant to the hotel, from which it is alleged that he
had derived much benefit theretofore, it is not error to allow plaintiff to testify that deprivation of the water had
injured his health. Willis v. McMahan (1891) 89 Cal. 156, 26 P. 649. Innkeepers  7; Innkeepers  9

44.  —  —  Sufficiency of evidence

Substantial evidence supported jury's determination that employer, supervisor, and co-worker acted with
oppression, fraud, or malice in connection with co-worker's harassment of employee, as required for award of
punitive damages under Title VII, California's Fair Employment and Housing Act (FEHA), and California
statute providing right to be free from violence by threat of violence committed because of race, national origin,
or sex. Winarto v. Toshiba America Electronics Components, Inc., C.A.9 (Cal.)2001, 274 F.3d 1276, certiorari
dismissed 123 S.Ct. 816, 537 U.S. 1098, 154 L.Ed.2d 766. Civil Rights  1769

Evidence in action by Negro purchasers claiming that they were discriminated against in acquisition of home
sustained finding that seller made her own decision to refuse to make sale uninfluenced by any deception on
part of brokers and warranted dismissal of seller's cross complaint against brokers. Wagner v. O'Bannon (App.
2 Dist. 1969) 79 Cal.Rptr. 44, 274 Cal.App.2d 121. Civil Rights  1745

Evidence, on issue as to plaintiffs' right to sue innkeeper for refusal because of color, of accommodations to
four other persons, would not sustain finding that plaintiffs had acted as agents for the four persons allegedly
denied accommodations. Kennedy v. Domerque (Super. 1955) 137 Cal.App.2d Supp. 849, 290 P.2d 85.
Principal And Agent  23(5)

In action for damages for alleged denial of plaintiffs' rights under statute, evidence that other persons were
served with food and drinks at bar in defendant's cafe, but that plaintiffs were refused such service because they
were colored, sustained judgment for plaintiffs. Evans v. Fong Poy (App. 1941) 42 Cal.App.2d 320, 108 P.2d
942. Civil Rights  1745

In action to recover for discrimination in restaurant accommodations, evidence sustained finding for defendant.
Gilmore v. Paris Inn (App. 2 Dist. 1935) 10 Cal.App.2d 353, 51 P.2d 1103. Civil Rights  1745

45.  —  —  Judicial notice, evidence

Court of Appeal would decline respondent restaurant owner's request that it take judicial notice of some 28
lawsuits filed by appellant disabled individual against small businesses, in individual's appeal from trial court's
order entering summary judgment in favor of restaurant owner in action to recover damages for Unruh Civil
Rights Act violations, since abuses that could occur under expansive interpretation of Act urged by appellant on
appeal were well documented without any references to his own personal conduct. Gunther v. Lin (App. 4 Dist.
2006) 50 Cal.Rptr.3d 317, 144 Cal.App.4th 223, review denied. Evidence  43(4)

46. Jury questions

Whether co-worker's violence and threats of violence were motivated by animus towards employee because of
her membership in protected class of persons was for jury in action under California statute providing right to
be free from violence or intimidation by threat of violence committed because of race, national origin, or sex;
co-worker derisively called employee "chick," admitted that messing employee's hair was "girl thing," and
mimicked employee's Indonesian accent "very, very frequently." Winarto v. Toshiba America Electronics
Components, Inc., C.A.9 (Cal.)2001, 274 F.3d 1276, certiorari dismissed 123 S.Ct. 816, 537 U.S. 1098, 154
L.Ed.2d 766. Civil Rights  1749

47. Findings

Findings against seller on her cross complaint against brokers were not binding upon plaintiffs who brought
action against seller, brokers, and their trade association for alleged discrimination in connection with plaintiffs'
purchase of house. Wagner v. O'Bannon (App. 2 Dist. 1969) 79 Cal.Rptr. 44, 274 Cal.App.2d 121. Civil Rights



 1746

Findings showed plaintiff was denied full accommodations at soda fountain on account of race, in violation of §
51 and this section. Hutson v. Owl Drug Co.(App. 1 Dist. 1926) 79 Cal.App. 390, 249 P. 524. Civil Rights 
1745

48. Damages — In general

When determining amount in controversy, for purposes of diversity jurisdiction, court could have taken into
account that state discrimination claims authorized treble damages and attorney fees as well as punitive
damages. Chabner v. United of Omaha Life Ins. Co., C.A.9 (Cal.)2000, 225 F.3d 1042. Federal Courts 
336.1; Federal Courts  337; Federal Courts  338

Visitor was denied equal access to nursing facility, and thus was entitled to damages under California's Unruh
Civil Rights Act, where projecting ramp made it difficult to stabilize her wheelchair when she got out of car,
ramps leading to entrance were too steep, and she was unable to use soap and towel dispensers in restrooms.
Hubbard v. Twin Oaks Health and Rehabilitation Center, E.D.Cal.2004, 408 F.Supp.2d 923. Civil Rights 
1021

California's Unruh Civil Rights Act (UCRA) prohibition of discrimination based on disability and permitting
penalty award for each and every offense does not impose liability upon noncompliant place of public
accommodation for "daily damages," that is, per day penalty assessment until all barriers to access are removed.
Molski v. Rapazzini Winery, N.D.Cal.2005, 400 F.Supp.2d 1208. Civil Rights  1807

Claim by disabled individual that he was being subjected to discrimination because he could not return to or
make use of restaurant, due to its lack of accessibility, were sufficient to allege that he was suffering daily
damages due to lack of accessibility, as would support recovery of damages on daily basis under California
Civil Code. Botosan v. Fitzhugh, S.D.Cal.1998, 13 F.Supp.2d 1047. Civil Rights  1021

49.  —  —  Statutory minimum damages

Disabled individual was entitled under California's Unruh Civil Rights Act (UCRA) to recover statutory
minimum damages for each time he visited restaurant and encountered architectural barriers. Feezor v. Del
Taco, Inc., S.D.Cal.2005, 431 F.Supp.2d 1088. Civil Rights  1766

To maintain an action for statutory minimum damages under California's Unruh Civil Rights Act, a plaintiff
must only show that she was denied full and equal access, not that she was wholly excluded from enjoying the
defendant's services. Hubbard v. Twin Oaks Health and Rehabilitation Center, E.D.Cal.2004, 408 F.Supp.2d
923. Civil Rights  1766

Proof of actual damages is not a prerequisite to recovery of statutory minimum damages under California's
Unruh Civil Rights Act. Hubbard v. Twin Oaks Health and Rehabilitation Center, E.D.Cal.2004, 408 F.Supp.2d
923. Civil Rights  1764

50.  —  —  Actual damages

Disabled plaintiff was entitled to award of statutory minimum damages under California's Unruh Civil Rights
Act, even without proof of actual damages, given evidence that plaintiff was deterred from patronizing real
estate office due to lack of handicapped parking. Botosan v. Paul McNally Realty, C.A.9 (Cal.)2000, 216 F.3d
827. Civil Rights  1766

Proof of actual damages is not a prerequisite to recovery of statutory minimum damages under California's
Unruh Civil Rights Act. Botosan v. Paul McNally Realty, C.A.9 (Cal.)2000, 216 F.3d 827. Civil Rights 
1764

"Actual damages" recoverable under California's Unruh Civil Rights Act encompass special and general



damages. Boemio v. Love's Restaurant, S.D.Cal.1997, 954 F.Supp. 204. Civil Rights  1764

"Actual damages" recoverable under California's Unruh Civil Rights Act means compensatory damages that
include both special damages for out-of-pocket losses and general damages for emotional distress; special
damages are characterized as peculiarly measurable, while general damages for emotional distress are
characterized as nonquantifiable. Boemio v. Love's Restaurant, S.D.Cal.1997, 954 F.Supp. 204. Civil Rights

 1764

51.  —  —  Treble damages

District court erred by failing to afford notice and right to opt-out as to claims for treble damages sought under
state civil rights statute in disability discrimination action against owner and operator of service stations; treble
damages were substantial, rather than incidental to injunctive relief sought, precluding certification of
mandatory class as violation of due process. Molski v. Gleich, C.A.9 (Cal.)2003, 318 F.3d 937. Constitutional
Law  3981; Federal Civil Procedure  177.1; Federal Civil Procedure  180; Federal Civil Procedure

 181

52.  —  —  Punitive or exemplary damages

Punitive damages are recoverable for violations of provisions of California Civil Code which prohibit
discrimination on basis of disability. Botosan v. Fitzhugh, S.D.Cal.1998, 13 F.Supp.2d 1047. Civil Rights 
1768

Disabled restaurant patron who brought action against owner of premises on which restaurant was located under
provisions of California Civil Code prohibiting discrimination based on disability could recover punitive
damages, but only as expressly authorized under provisions of Code which establish cap for exemplary awards
at treble the actual damages suffered. Botosan v. Fitzhugh, S.D.Cal.1998, 13 F.Supp.2d 1047. Civil Rights 
1770

Sections of California Civil Code under which remedies for violations of Code's prohibitions on discrimination
based on disability are independent of other remedies, and nonexclusive, merely permit plaintiffs other avenues
of relief, and do not allow recovery of punitive damages beyond statutory cap under Code in actions based on
disability discrimination. Botosan v. Fitzhugh, S.D.Cal.1998, 13 F.Supp.2d 1047. Civil Rights  1768

Civil penalties under Unruh Civil Rights Act differ from punitive damages; civil penalties are awarded upon
showing of liability by a preponderance of evidence rather than convincing evidence of fraud, oppression, or
malice, the amount of civil penalties is set rather than being subject to limitless jury discretion, and evidence of
defendant's financial condition is not required. Los Angeles County Metropolitan Transp. Authority v. Superior
Court (App. 2 Dist. 2004) 20 Cal.Rptr.3d 92, 123 Cal.App.4th 261. Civil Rights  1807

In an action under § 51, and this section prior to the 1919 amendment, for causing removal from a hotel, the
jury might award punitive damages for malice or oppression in excess of $50 minimum fixed by this section
prior to said amendment. Piluso v. Spencer (App. 1918) 36 Cal.App. 416, 172 P. 412. Civil Rights  1770

Where a colored woman, hailed the conductor of a street car, requesting him to take her on board, which he
failed to do, and conductor stated immediately after, in reply to a request of a passenger to take plaintiff up as
requested, that "we don't take colored people in the cars," and there was at the time ample room in the car to
accommodate plaintiff, who was ready and willing to pay the fare, there being no evidence of malice, ill will, or
wanton conduct towards plaintiff on the part of defendant, it was not a case for exemplary damages. Pleasants v.
North Beach and Mission R. Co.(1868) 34 Cal. 586. Civil Rights  1770

53.  —  —  Excessive damages

Punitive damages awards of $3 million against California Highway Patrol (CHP) with net worth of $50,000 to
$55,000 and annual salary of $60,000, and $1 million against CHP sergeant with net worth of $415,000 and
retirement income of $60,000 per year, were financially ruinous and thus unreasonable in motorist's § 1983



retaliation action predicated on repeated stops after motorist made complaint about officer. Grassilli v. Barr
(App. 4 Dist. 2006) 48 Cal.Rptr.3d 715, 142 Cal.App.4th 1260, modified on denial of rehearing, review denied.
Civil Rights  1465(1)

Punitive damages awards of $3 million against one California Highway Patrol (CHP) officer and $1 million
against CHP sergeant were excessive, in violation of due process, to motorist who was awarded $500,000
compensatory damages in his § 1983 retaliation suit in connection with repeated stops after motorist made
complaint about officer's conduct; although conduct was reprehensible, motorist was never assaulted or
imprisoned, ratio of about 8 to 1 between punitive and compensatory damages was excessive in light of
motorist's being fully compensated for his damages, and statutes would allow maximum three times damages
for civil penalties for civil rights violations. Grassilli v. Barr (App. 4 Dist. 2006) 48 Cal.Rptr.3d 715, 142
Cal.App.4th 1260, modified on denial of rehearing, review denied. Civil Rights  1465(1); Constitutional
Law  4427

54. Attorney fees — In general

Attorneys for civil rights plaintiff reasonably and necessarily expended 244.45 hours on the case, billable at
various rates up to $250 per hour for lead attorney, for award of $58,819.43, including costs. Hubbard v. Twin
Oaks Health and Rehabilitation Center, E.D.Cal.2005, 406 F.Supp.2d 1096. Civil Rights  1476; Civil
Rights  1488; Civil Rights  1774

Plaintiffs, who succeeded in obtaining an injunction prohibiting plaintiffs' discriminatory business practice of
requiring an oath or affirmation of a particular religious belief as a precondition to placement of an
advertisement in defendant's publication, were entitled to an award of attorney fees. Pines v. Tomson (App. 2
Dist. 1984) 206 Cal.Rptr. 866, 160 Cal.App.3d 370. Costs  194.25

55.  —  —  Court's discretion, attorney fees

Under California's Unruh Civil Rights Act (UCRA), court possesses discretion as to amount of the fees, but not
their entitlement. Hubbard v. Twin Oaks Health and Rehabilitation Center, E.D.Cal.2005, 406 F.Supp.2d 1096.
Civil Rights  1772

Under provision of Unruh Civil Rights Act authorizing award of attorney fees to prevailing party, court
possesses discretion to determine amount of the fees, but not to their entitlement. Engel v. Worthington (App. 4
Dist. 1997) 70 Cal.Rptr.2d 526, 60 Cal.App.4th 628. Civil Rights  1772

56.  —  —  Settlements, attorney fees

Paraplegic who settled Unruh Civil Rights Act disability discrimination action against grocery store was not
entitled to an award of attorney fees, since the plain language of the Act requires a finding of liability before
attorney fees can be awarded, no such finding was made, and settlement did not provide for attorney fees.
Doran v. North State Grocery, Inc.(App. 3 Dist. 2006) 39 Cal.Rptr.3d 922, 137 Cal.App.4th 484, review denied.
Civil Rights  1774

57.  —  —  Appropriate hourly fee, attorney fees

Appropriate hourly fee for attorney for prevailing civil rights plaintiff was $250, given counsel's more than
twenty years of legal experience and similar rate awarded in other civil rights cases in the district. Hubbard v.
Twin Oaks Health and Rehabilitation Center, E.D.Cal.2005, 406 F.Supp.2d 1096. Civil Rights  1488; Civil
Rights  1774

58.  —  —  Relatedness inquiry, attorney fees

To begin the inquiry whether successful and unsuccessful civil rights claims are related, as it affects decision
whether to reduce attorney fee award to reflect unsuccessful claims, the court must ask whether the successful
and unsuccessful claims are distinctly different claims for relief that are based on different facts and legal
theories, or whether they involve a common core of facts or are based on related legal theories; in sum, if two



claims do not arise from the same course of conduct, they are unrelated. Hubbard v. Twin Oaks Health and
Rehabilitation Center, E.D.Cal.2005, 406 F.Supp.2d 1096. Civil Rights  1486; Civil Rights  1487;
Civil Rights  1772

Two-part analysis was to be made in determining whether attorney fee reduction was required where civil rights
plaintiff's success was limited: first, the court would ask whether the claims upon which the plaintiff failed to
prevail were related to the plaintiff's successful claims, and if not, the final fee award could not include time
expended on the unsuccessful claims; but if the unsuccessful and successful claims were related, then the court
had to apply the second part of the analysis, in which the court would evaluate the significance of the overall
relief obtained by the plaintiff in relation to the hours reasonably expended on the litigation, so that, if the
plaintiff obtained excellent results, full compensation may be appropriate, but if only partial or limited success
was obtained, full compensation may be excessive. Hubbard v. Twin Oaks Health and Rehabilitation Center,
E.D.Cal.2005, 406 F.Supp.2d 1096. Civil Rights  1486; Civil Rights  1487; Civil Rights  1772

59.  —  —  Excessive hours, attorney fees

In arriving at the lodestar figure for attorney fee award in civil rights case, the court should exclude hours that
are excessive, redundant, or otherwise unnecessary. Hubbard v. Twin Oaks Health and Rehabilitation Center,
E.D.Cal.2005, 406 F.Supp.2d 1096. Civil Rights  1488; Civil Rights  1772

60.  —  —  Reduction, attorney fees

All of civil rights plaintiff's causes of action were grounded in same common core of facts and were
inextricably intertwined, and so fact that she was unsuccessful on some of the claims was not grounds for a
reduction in the requested attorney fee. Hubbard v. Twin Oaks Health and Rehabilitation Center, E.D.Cal.2005,
406 F.Supp.2d 1096. Civil Rights  1486; Civil Rights  1487; Civil Rights  1774

61. Parties — In general

The California Attorney General may bring a civil rights action to enforce state access requirements in certain
circumstances; the responsibility for bringing actions to secure compliance with federal access requirements
rests with private parties and the United States Attorney General. 76 Op.Atty.Gen. 130, 7-14-93.

62.  —  —  Standing, parties

Nonprofit corporation whose role was to eliminate discriminatory housing practices did not have standing, as
"person aggrieved" under this act, to bring action challenging apartment complex' policy of limiting occupancy
to one person per bedroom, even though corporation had allegedly expended considerable staff time and
expenses investigating claims of discrimination at apartment. Midpeninsula Citizens for Fair Housing v.
Westwood Investors (App. 6 Dist. 1990) 271 Cal.Rptr. 99, 221 Cal.App.3d 1377, rehearing denied and
modified. Civil Rights  1737

Term "person aggrieved," as used in subd.(c) of this section, cannot be interpreted so broadly as to confer
standing upon plaintiffs whose civil rights have not been personally violated. Midpeninsula Citizens for Fair
Housing v. Westwood Investors (App. 6 Dist. 1990) 271 Cal.Rptr. 99, 221 Cal.App.3d 1377, rehearing denied
and modified.

Nonprofit corporation whose goal was to eliminate discriminatory housing practices did not have representative
standing, on behalf of its members, to bring action under this act challenging apartment complex' policy of
limiting occupancy to one person per bedroom, absent showing that corporation had specific member or
members who desired to live at complex and who would suffer injury as result of alleged discriminatory policy.
Midpeninsula Citizens for Fair Housing v. Westwood Investors (App. 6 Dist. 1990) 271 Cal.Rptr. 99, 221
Cal.App.3d 1377, rehearing denied and modified. Civil Rights  1737

Nonprofit corporation which was admittedly not "person aggrieved" by apartment complex' alleged
discriminatory occupancy policy could nevertheless bring action under this act under separate standing



provisions of Business and Professions Code § 17204. Midpeninsula Citizens for Fair Housing v. Westwood
Investors (App. 6 Dist. 1990) 271 Cal.Rptr. 99, 221 Cal.App.3d 1377, rehearing denied and modified. Civil
Rights  1737

Interpreting Bus. & Prof. Code § 17204 allowing nonaggrieved persons to bring suit to enforce Civ. Code § 51
on behalf of the general public did not render standing provisions of this section meaningless, as actions for
triple damages and attorney fees could only be brought under standing provisions of this section, while
nonaggrieved plaintiffs who sued under Bus. & Prof. Code§ 17204 for injunctive relief on behalf of general
public could not obtain treble damages or attorney fees. Consumers Union of United States, Inc. v. Fisher
Development, Inc.(App. 1 Dist. 1989) 257 Cal.Rptr. 151, 208 Cal.App.3d 1433, review denied. Civil Rights

 1735; Antitrust And Trade Regulation  290

63. Preservation of issues

Plaintiff waived his right of review of damages awarded under the California Unruh Civil Rights Act by failing
to object to the district court's jury instruction on damages. Rodriguez v. Home Depot USA, Inc., C.A.9
(Cal.)2006, 175 Fed.Appx. 902, 2006 WL 991868, Unreported. Federal Courts  634

64. Review

Court of Appeals would certify to the California Supreme Court questions as to whether plaintiff claiming the
denial of full and equal treatment on the basis of disability in violation of the public accommodations provision
of the Unruh Civil Rights Act and seeking damages was required to prove intentional discrimination, and, if so,
what was meaning of "intentional discrimination" in that context, in action brought by restaurant patron
claiming that restaurant discriminated against him by denying him access to the restrooms and parking area, in
violation of the Unruh Act; no clear controlling California precedent answered those questions, and questions
presented issues of significant precedential and public policy importance. Munson v. Del Taco, Inc., C.A.9
(Cal.)2008, 522 F.3d 997. Federal Courts  392

De novo review applied to county transportation authority's argument to Court of Appeal that the Unruh Civil
Rights Act civil penalties constituted impermissible punitive damages under statute barring imposition of
punitive damages against public entities. Los Angeles County Metropolitan Transp. Authority v. Superior Court
(App. 2 Dist. 2004) 20 Cal.Rptr.3d 92, 123 Cal.App.4th 261. Appeal And Error  893(1)

Where reviewing court's conclusion that trial court erred was based upon state law relating to discrimination in
sale of housing at time of trial and since trial the United States Supreme Court ruled that owner's refusal to sell
home to Negro for sole reason of his race was violation of Civil Rights Statute [42 U.S.C.A. § 1982] on retrial,
trial court must consider effect of such decision in evaluating conduct of seller and brokers with whom seller
dealt. Wagner v. O'Bannon (App. 2 Dist. 1969) 79 Cal.Rptr. 44, 274 Cal.App.2d 121. Appeal And Error 
1107

The appellate court could not order writ of mandate to issue to compel city officials to admit members of Negro
race to privileges and facilities of a municipal plunge at time when such facilities were open to the public where
there were certain controverted issues which should have been determined by trial court. Stone v. Board of
Directors of City of Pasadena (App. 2 Dist. 1941) 47 Cal.App.2d 749, 118 P.2d 866. Mandamus  187.10

65. Remand

District court's failure to apportion damages for damaged property and lost profits to employer's respective
causes of action against union local was generally harmless; however, damages would be remanded to permit
district court to inform Court of Appeals what portion, if any, of damages awarded was attributable to violation
California's prohibition of violence, or threat of violence, against person or their property, because of their
position in labor dispute. Security Farms v. International Broth. of Teamsters, Chauffers, Warehousemen &
Helpers, C.A.9 (Cal.)1997, 124 F.3d 999. Labor And Employment  1988



§ 52.1. Civil actions for protection of rights; damages, injunctive and other equitable relief; violations of
orders 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) If a person or persons, whether or not acting under color of law, interferes by threats, intimidation, or
coercion, or attempts to interfere by threats, intimidation, or coercion, with the exercise or enjoyment by any
individual or individuals of rights secured by the Constitution or laws of the United States, or of the rights
secured by the Constitution or laws of this state, the Attorney General, or any district attorney or city attorney
may bring a civil action for injunctive and other appropriate equitable relief in the name of the people of the
State of California, in order to protect the peaceable exercise or enjoyment of the right or rights secured.  An
action brought by the Attorney General, any district attorney, or any city attorney may also seek a civil penalty
of twenty-five thousand dollars ($25,000).  If this civil penalty is requested, it shall be assessed individually
against each person who is determined to have violated this section and the penalty shall be awarded to each
individual whose rights under this section are determined to have been violated.

(b) Any individual whose exercise or enjoyment of rights secured by the Constitution or laws of the United
States, or of rights secured by the Constitution or laws of this state, has been interfered with, or attempted to be
interfered with, as described in subdivision (a), may institute and prosecute in his or her own name and on his or
her own behalf a civil action for damages, including, but not limited to, damages under Section 52, injunctive
relief, and other appropriate equitable relief to protect the peaceable exercise or enjoyment of the right or rights
secured.

(c) An action brought pursuant to subdivision (a) or (b) may be filed either in the superior court for the county
in which the conduct complained of occurred or in the superior court for the county in which a person whose
conduct complained of resides or has his or her place of business.  An action brought by the Attorney General
pursuant to subdivision (a) also may be filed in the superior court for any county wherein the Attorney General
has an office, and in that case, the jurisdiction of the court shall extend throughout the state.

(d) If a court issues a temporary restraining order or a preliminary or permanent injunction in an action brought
pursuant to subdivision (a) or (b), ordering a defendant to refrain from conduct or activities, the order issued
shall include the following statement: VIOLATION OF THIS ORDER IS A CRIME PUNISHABLE UNDER
SECTION 422.77 OF THE PENAL CODE.

(e) The court shall order the plaintiff or the attorney for the plaintiff to deliver, or the clerk of the court to mail,
two copies of any order, extension, modification, or termination thereof granted pursuant to this section, by the
close of the business day on which the order, extension, modification, or termination was granted, to each local
law enforcement agency having jurisdiction over the residence of the plaintiff and any other locations where the
court determines that acts of violence against the plaintiff are likely to occur.  Those local law enforcement
agencies shall be designated by the plaintiff or the attorney for the plaintiff.  Each appropriate law enforcement
agency receiving any order, extension, or modification of any order issued pursuant to this section shall serve
forthwith one copy thereof upon the defendant.  Each appropriate law enforcement agency shall provide to any
law enforcement officer responding to the scene of reported violence, information as to the existence of, terms,
and current status of, any order issued pursuant to this section.

(f) A court shall not have jurisdiction to issue an order or injunction under this section, if that order or
injunction would be prohibited under Section 527.3 of the Code of Civil Procedure.

(g) An action brought pursuant to this section is independent of any other action, remedy, or procedure that may
be available to an aggrieved individual under any other provision of law, including, but not limited to, an
action, remedy, or procedure brought pursuant to Section 51.7.

(h) In addition to any damages, injunction, or other equitable relief awarded in an action brought pursuant to



subdivision (b), the court may award the petitioner or plaintiff reasonable attorney's fees.

(i) A violation of an order described in subdivision (d) may be punished either by prosecution under Section
422.77 of the Penal Code, or by a proceeding for contempt brought pursuant to Title 5 (commencing with
Section 1209) of Part 3 of the Code of Civil Procedure.  However, in any proceeding pursuant to the Code of
Civil Procedure, if it is determined that the person proceeded against is guilty of the contempt charged, in
addition to any other relief, a fine may be imposed not exceeding one thousand dollars ($1,000), or the person
may be ordered imprisoned in a county jail not exceeding six months, or the court may order both the
imprisonment and fine.

(j) Speech alone is not sufficient to support an action brought pursuant to subdivision (a) or (b), except upon a
showing that the speech itself threatens violence against a specific person or group of persons; and the person or
group of persons against whom the threat is directed reasonably fears that, because of the speech, violence will
be committed against them or their property and that the person threatening violence had the apparent ability to
carry out the threat.

(k) No order issued in any proceeding brought pursuant to subdivision (a) or (b) shall restrict the content of any
person's speech.  An order restricting the time, place, or manner of any person's speech shall do so only to the
extent reasonably necessary to protect the peaceable exercise or enjoyment of constitutional or statutory rights,
consistent with the constitutional rights of the person sought to be enjoined.

CREDIT(S)
(Added by Stats.1987, c. 1277, § 3.  Amended by Stats.1990, c. 392 (A.B.2683), § 1; Stats.1991, c. 607
(S.B.98), § 3; Stats.2000, c. 98 (A.B.2719), § 3; Stats.2001, c. 261 (A.B.587), § 2; Stats.2002, c. 784
(S.B.1316), § 11; Stats.2004, c. 700 (S.B.1234), § 1.)

Historical Notes

Law Revision Commission Comments

2002 Amendment
Subdivision (e) of Section 52.1 is amended to reflect elimination of the county clerk's role as ex officio

clerk of the superior court. See former Gov't Code § 26800 (county clerk acting as clerk of superior
court). The powers, duties, and responsibilities formerly exercised by the county clerk as ex officio
clerk of the court are delegated to the court administrative or executive officer, and the county clerk
is relieved of those powers, duties, and responsibilities. See Gov't Code §§ 69840 (powers, duties,
and responsibilities of clerk of court and deputy clerk of court), 71620 (trial court personnel).  [32
Cal.L.Rev.Comm. Reports 65 (2002)].

Historical And Statutory Notes

2007 Main Volume
Section 6 of Stats.1987, c. 1277 provides:
"Furthermore, no reimbursement is required by this act pursuant to Section 6 of Article XIII B of the

California Constitution due to the requirement in subdivision (e) of Section 52.1 of the Civil Code,
as added by Section 3 of this act, for law enforcement agencies to serve copies of orders issued
pursuant to this act on defendants because self-financing authority is provided in Section 26721 of
the Government Code to cover any costs that may be incurred in carrying out any program or
performing any service required by that portion of this act.

"However, the requirement in subdivision (e) of Section 52.1 of the Civil Code, as added by Section 3 of
this act, for county clerks to mail copies of orders issued pursuant to this act to law enforcement
agencies mandates a new program or higher level of service on local government.  As required by
Section 6 of Article XIII B of the California Constitution, reimbursement to local agencies and
school districts for costs mandated by the state pursuant to this act shall be made pursuant to Part 7



(commencing with Section 17500) of Division 4 of Title 2 of the Government Code and, if the
statewide cost of the claim for reimbursement does not exceed five hundred thousand dollars
($500,000), it shall be made from the State Mandates Claims Fund."

The 1990 amendment inserted the reference to "damages," in subd.(b); and in subd.(h), inserted
"damages," and "or plaintiff", and made nonsubstantive changes.

The 1991 amendment, in subd.(b), inserted "including but not limited to, damages under Section 52";
and made nonsubstantive changes throughout.

Stats.2000, c. 98, at the beginning of subds.(a) and (d), substituted "If" for "Whenever"; rewrote
subd.(g); in subd.(j), substituted "is not sufficient" for "shall not be sufficient" and "brought pursuant
to" for "under "; and in subd.(k), substituted "brought pursuant to" for "under".  Prior to the
amendment, subd.(g) had read:

"(g) Actions under this section shall be independent of any other remedies or procedures that may be
available to an aggrieved person under any other provision of law."

Section 1 of Stats.2000, c. 98 (A.B.2719), provides:
"(a) The Legislature hereby finds and declares all of the following:
"(1) Section 52.1 of the Civil Code guarantees the exercise or enjoyment by any individual or

individuals of rights secured by the Constitution or laws of the United States, or of the rights
secured by the Constitution or laws of this state without regard to his or her membership in a
protected class identified by its race, color, religion, or sex, among other things.

"(2) The decision in Boccato v. City of Hermosa Beach (1994) 29 Cal.App.4th 1797 misconstrued
Section 52.1 of the Civil Code to require that an individual who brings an action, or on whose
behalf an action is brought, pursuant to that section, be a member of one of those specified
protected classes.

"(b) It is the intent of the Legislature in enacting this act to clarify that an action brought pursuant to
Section 52.1 of the Civil Code does not require the individual whose rights are secured by the
Constitution or laws of the United States, or of the rights secured by the Constitution or laws of
California to be a member of a protected class identified by its race, color, religion, or sex,
among other things."

Stats.2001, c. 261 (A.B.587), in subd.(a), added the second and third sentences; and made
nonsubstantive changes.

Stats.2002, c. 784 (S.B.1316), made changes to conform various statutory provisions of law to the
abolition of municipal courts and their unification within the superior courts.  See Legislative
Counsel's Digest under the Historical and Statutory Notes under Business and Professions Code §
6079.1 for related statutory changes made by this chapter.

Subordination of legislation by Stats.2002, c. 784 (S.B.1316), to other 2002 legislation, see Historical
and Statutory Notes under Business and Professions Code § 6079.1.

Sections 622 and 623 of Stats.2002, c. 784 (S.B.1316), provide:
"SEC. 622. If a right, privilege, duty, authority, or status, including, but not limited to, a qualification for

office, salary range, or employment benefit, is based on a provision of law repealed by this act, and
if a statute, order, rule of court, memorandum of understanding, or other legally effective instrument
provides that the right, duty, authority, or status continues for a period beyond the effective date of
the repeal, that provision of law continues in effect for that purpose, notwithstanding its repeal by
this act.

"SEC. 623. Nothing in this act is intended to change the extent to which official reporter services or
electronic reporting may be used in the courts."

Stats.2004, c. 700 (S.B.1234), in subds.(d) and (i), substituted "Section 422.77" for "Section 422.9".

Research References

Cross References



Attorney General, generally, see Government Code § 12500 et seq.
Attorney General, prevailing party in enforcement action under this section, award of costs and fees

to be made to Attorney General and paid to Public Rights Law Enforcement Special Fund, see
Code of Civil Procedure § 1021.8; Government Code § 12530.

Business of insurance, application of Unruh Civil Rights Act, see Insurance Code § 1861.03.
Responsibility for enforcement of orders, see Penal Code §§ 422.77, 422.78.
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California adds a new remedy for the ever-changing face of hate.  Sarah J. Farhat, 33 McGeorge
L.Rev. 187 (2002).

Chapter 98: Deterring hate crimes and enforcing state and federally secured constitutional rights.
Christian Herrmann, 32 McGeorge L.Rev. 546 (2001).

An overlooked gateway to victim compensation: How states can provide a forum for human rights
claims.  Svetlana Meyerzon Nagiel, 46 Colum. J. Transnat'l L. 133 (2007).
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Constitutional rights violations, implied private right of action against federal officers, claims
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Correctional Services Corp. v. Malesko, 2001, 122 S.Ct. 515, 534 U.S. 61, 151 L.Ed.2d 456.

Collateral References:

Witkin, Summary (9th ed) Const Law §775
Witkin & Epstein, Criminal Law (2d ed) §1115
Miller & Starr, Cal Real Estate 2d §11:42
The Rutter Group, Personal Injury (Flahavan, Rea, Kelly & Tenner) §3:385.5
The Rutter Group, Real Property Transactions (Greenwald & Asimow) §2:166
B-W Cal Civil Practice: Civil Rights Litigation §§2:2, 3:7, 3:8, 3:9, 3:10, 3:14, 3:16, 3:17, 10:14,

11:7
Cal Jur 3d Crim L §2000.5
 Cal Digest of Official Reports 3d Series, Civil Rights §8.
 Am Jur 2d (Rev) Civil Rights §§261 et seq.

Notes Of Decisions

Attorney fees 21.5
Business establishment 7
Civil actions 11
Coercion 3.5
Considerations 3
Construction and application 1
Construction with federal law 1.5
Construction with other laws 2
Damages 21
Elements 3
Employment cases 13
Estoppel 17



Evidence, sufficiency of 20.5
Factors 3
Future injury 4
Governmental immunity 19
Instructions 20
Legislative intent 2.5
Limitation of actions 16
Newspapers 9
Pleadings 18
Salary or wage increases 10
Schools 8
Search and seizure 14
Self-incrimination 15
Sexual harassment 5
Statute of limitations 16
Strip searches 6
Summary judgment 22
Wage or salary increases 10
Wrongful death 12

1. Construction and application

California statutes providing right to be free from violence committed because of race, national origin, or sex,
providing civil cause of action for violating such right, and providing civil action for violations of civil rights,
are not "hate crimes" statutes, in that there is no requirement that violence be extreme or motivated by hate, or
that act constitute crime, and civil liability created by statutes sweeps more broadly than common, colloquial
meaning of phrase "hate crime." Winarto v. Toshiba America Electronics Components, Inc., C.A.9 (Cal.)2001,
274 F.3d 1276, certiorari dismissed 123 S.Ct. 816, 537 U.S. 1098, 154 L.Ed.2d 766. Civil Rights  1035;
Civil Rights  1803

California Civil Code provision creating state civil rights action does not provide substantive protections;
instead, it enables individuals to sue for damages as a result of constitutional violations. Reynolds v. County of
San Diego, C.A.9 (Cal.)1996, 84 F.3d 1162. Civil Rights  1719

California statute providing private cause of action for official's unreasonable interference with individual's
constitutional rights does not require that official have actually used violence; implicit threat of physical force is
sufficient. Cole v. Doe 1 thru 2 Officers of City of Emeryville Police Dept., N.D.Cal.2005, 387 F.Supp.2d 1084.
Civil Rights  1035; Civil Rights  1036

The word "interferes" as used in the Tom Bane Civil Rights Act, which prohibits interference with
constitutional rights through threats, intimidation, or coercion, means "violates." Austin B. v. Escondido Union
School Dist.(App. 4 Dist. 2007) 57 Cal.Rptr.3d 454, 149 Cal.App.4th 860, review denied. Civil Rights 
1036

Police officers' refusal to allow family members to speak with an individual who eventually committed "suicide
by cop" did not give rise to cause of action under statute permitting suit for damages when constitutional rights
are violated, since an adverse federal court decision in a related civil rights action barred the family members'
federal constitutional claims, and the family members specified no conduct that constituted a state constitutional
violation. City of Simi Valley v. Superior Court (App. 2 Dist. 2003) 4 Cal.Rptr.3d 468, 111 Cal.App.4th 1077,
rehearing denied, review denied. Civil Rights  1721

Statute which authorizes suit against anyone for threats, intimidation, or coercion interfering with exercise or
enjoyment of rights under federal or state law, regardless of whether offender acted under color of law, requires



attempted or completed act of interference with legal right, accompanied by form of coercion. Jones v. Kmart
Corp.(1998) 70 Cal.Rptr.2d 844, 17 Cal.4th 329, 949 P.2d 941. Civil Rights  1036

Statute which authorizes suit against anyone for interfering with exercise or enjoyment of rights under federal
or state law, regardless of whether offender acted under color of law, does not apply to private actors' putative
violations of legal guaranties that only limit state's power. Jones v. Kmart Corp.(1998) 70 Cal.Rptr.2d 844, 17
Cal.4th 329, 949 P.2d 941. Civil Rights  1032

1.5. Construction with federal law

Doctrine of qualified immunity applicable to federal civil rights claims does not apply to state civil rights
claims. Venegas v. County of Los Angeles (App. 2 Dist. 2007) 63 Cal.Rptr.3d 741, 153 Cal.App.4th 1230,
review denied. Civil Rights  1735

2. Construction with other laws

California Unruh Act and California Fair Employment and Housing Act (FEHA) do not provide causes of
action against private entities who commit acts similar to those allegedly committed by the Office of Thrift
Supervision (OTS) in subjecting savings bank to heightened scrutiny because of a race-based conspiracy, and
thus suit under the Federal Tort Claims Act (FTCA) could not be premised on those statutes. Delta Savings
Bank v. U.S., C.A.9 (Cal.)2001, 265 F.3d 1017, certiorari denied 122 S.Ct. 816, 534 U.S. 1082, 151 L.Ed.2d
700. Action  3; Civil Rights  1721; United States  78(5.1)

Statutes prohibiting discriminatory violence and intimidation and denial of civil rights by means of threats and
intimidation are not part of the Unruh Civil Rights Act; these statutes were enacted as the Ralph Civil Rights
Act and the Tom Bane Civil Rights Act, and there are significant differences between them and the Unruh Civil
Rights Act. Stamps v. Superior Court (App. 2 Dist. 2006) 39 Cal.Rptr.3d 706, 136 Cal.App.4th 1441. Civil
Rights  1035; Civil Rights  1036

Truck driver could not recover on claim that former employer interfered with the exercise of a constitutional or
statutory right, based on allegations that driver's termination resulted from his complaints about unsafe working
conditions, that employer attempted to have driver's parole revoked, and that employer implicitly threatened
driver with police action; facts as alleged failed to show intimidation by violence or threat of violence, and
moreover, driver was not member of a class protected from hate crimes under relevant statute. Cabesuela v.
Browning-Ferris Industries of California, Inc.(App. 6 Dist. 1998) 80 Cal.Rptr.2d 60, 68 Cal.App.4th 101. Civil
Rights  1088(1); Civil Rights  1097; Labor And Employment  801

Bane Act, which was adopted in response to increase in hate crimes, consists of more than section which allows
persons whose constitutional rights are violated to bring action for relief and must be read in conjunction with
other statutory provisions of which section is part. Boccato v. City of Hermosa Beach (App. 2 Dist. 1994) 35
Cal.Rptr.2d 282, 29 Cal.App.4th 1797, rehearing denied. Statutes  205

2.5. Purpose

The Legislature enacted the Tom Bane Civil Rights Act to stem a tide of hate crimes. Austin B. v. Escondido
Union School Dist.(App. 4 Dist. 2007) 57 Cal.Rptr.3d 454, 149 Cal.App.4th 860, review denied. Civil Rights

 1035; Civil Rights  1036

3. Elements

A violation of the Tom Bane Civil Rights Act requires an attempted or completed act of interference with a
legal right, accompanied by a form of coercion. Austin B. v. Escondido Union School Dist.(App. 4 Dist. 2007)
57 Cal.Rptr.3d 454, 149 Cal.App.4th 860, review denied. Civil Rights  1036

State civil rights statute requires in support of an actionable claim an attempted or completed act of interference
with a legal right, accompanied by a form of coercion. City and County of San Francisco v. Ballard (App. 1



Dist. 2006) 39 Cal.Rptr.3d 1, 136 Cal.App.4th 381, on remand 2006 WL 4008609. Civil Rights  1036

3.5. Threats, intimidation, or coercion

The essence of a threats, intimidation, or coercion claim under the Tom Bane Civil Rights Act is that the
defendant, by the specified improper means, i.e., threats, intimidation or coercion, tried to or did prevent the
plaintiff from doing something he or she had the right to do under the law or to force the plaintiff to do
something that he or she was not required to do under the law. Austin B. v. Escondido Union School Dist.(App.
4 Dist. 2007) 57 Cal.Rptr.3d 454, 149 Cal.App.4th 860, review denied. Civil Rights  1036

4. Future injury

Mother whose son was killed by alleged excessive force by police officers could not demonstrate credible threat
of future injury needed to be entitled to equitable relief. Rose v. City of Los Angeles, C.D.Cal.1993, 814
F.Supp. 878. Injunction  77(2)

5. Sexual harassment

Junior high school student's allegations concerning failure of school district and school employees to end sexual
harassment of student by her peers was insufficient to state claim under California's Unruh Civil Rights Act,
absent allegations that any defendant interfered or attempted to interfere with student's rights by threatening,
intimidating, or coercing her. Doe By and Through Doe v. Petaluma City School Dist., N.D.Cal.1993, 830
F.Supp. 1560, reconsideration granted 949 F.Supp. 1415. Civil Rights  1067(3)

6. Strip searches

County Sheriff's Department policy of strip searching in group setting arrestees returning from court who were
entitled to release as result of their court appearance was not reasonable, and thus, it violated Fourth
Amendment and California constitutional privacy right and right to be free from unreasonable searches; strip
searches were intrusive and way they were conducted did very little to protect arrestees' privacy, and although
county officials conducted the searches to maintain institutional security, they created the security concerns
they sought to address by failing to segregate individuals entitled to release from those returning to general jail
population. Craft v. County of San Bernardino, C.D.Cal.2006, 468 F.Supp.2d 1172. Prisons  4(7)

County Sheriff's Department policy of strip searching in group setting pre-arraignment arrestees charged with
crimes not involving drugs or violence who were transferred from short-term to long-term jails was not
reasonable, and thus, it violated Fourth Amendment and California constitutional privacy right and right to be
free from unreasonable searches; strip searches were intrusive and way they were conducted did very little to
protect arrestees' privacy, arrestees were transferred to long-term jail only for administrative convenience, to
facilitate efficient transport to court, and although county's asserted justification was maintaining security, only
two searches in 21 months revealed contraband on transferees to long-term jails, and it was not shown that
those searches were of pre-arraignment arrestees. Craft v. County of San Bernardino, C.D.Cal.2006, 468
F.Supp.2d 1172. Prisons  4(7)

County Sheriff's Department policy of strip searching in group setting arrestees returning from court who were
entitled to release as result of their court appearance was not reasonable, and thus, it violated Fourth
Amendment and California constitutional privacy right and right to be free from unreasonable searches; strip
searches were intrusive and way they were conducted did very little to protect arrestees' privacy, and although
county officials conducted the searches to maintain institutional security, they created the security concerns
they sought to address by failing to segregate individuals entitled to release from those returning to general jail
population. Craft v. County of San Bernardino, C.D.Cal.2006, 468 F.Supp.2d 1172. Prisons  4(7)

County Sheriff's Department policy of strip searching in group setting pre-arraignment arrestees charged with
crimes not involving drugs or violence who were transferred from short-term to long-term jails was not
reasonable, and thus, it violated Fourth Amendment and California constitutional privacy right and right to be
free from unreasonable searches; strip searches were intrusive and way they were conducted did very little to



protect arrestees' privacy, arrestees were transferred to long-term jail only for administrative convenience, to
facilitate efficient transport to court, and although county's asserted justification was maintaining security, only
two searches in 21 months revealed contraband on transferees to long-term jails, and it was not shown that
those searches were of pre-arraignment arrestees. Craft v. County of San Bernardino, C.D.Cal.2006, 468
F.Supp.2d 1172. Prisons  4(7)

7. Business establishment

Provision of California's Unruh Civil Rights Act prohibiting interference with constitutional right reaches
actions of individuals and is not confined to situations in which plaintiff has been denied access to business
establishment. Doe By and Through Doe v. Petaluma City School Dist., N.D.Cal.1993, 830 F.Supp. 1560,
reconsideration granted 949 F.Supp. 1415. Civil Rights  1049; Civil Rights  1735

8. Schools

Public schools are "business establishments" within meaning of California's Unruh Civil Rights Act. Doe By
and Through Doe v. Petaluma City School Dist., N.D.Cal.1993, 830 F.Supp. 1560, reconsideration granted 949
F.Supp. 1415. Civil Rights  1060

Junior high school employees were not entitled to immunity under California's Unruh Civil Rights Act in action
brought by student. Doe By and Through Doe v. Petaluma City School Dist., N.D.Cal.1993, 830 F.Supp. 1560,
reconsideration granted 949 F.Supp. 1415. Civil Rights  1737

Under California law, junior high school counselor and principal were entitled to immunity from intentional
infliction of emotional distress claims brought by student who was allegedly subjected to sexual harassment
from her peers. Doe By and Through Doe v. Petaluma City School Dist., N.D.Cal.1993, 830 F.Supp. 1560,
reconsideration granted 949 F.Supp. 1415. Civil Rights  1737

9. Newspapers

Private right of action for damages under California Constitution could not be brought against police officers
and city after removal of copies of free newspapers from newsracks by police officers upon order of police
chief; constitutional provisions at issue declared general rights without specifying rules by means of which
principles at issue could be given force of law. Coming Up, Inc. v. City and County of San Francisco,
N.D.Cal.1994, 857 F.Supp. 711. Action  3; Civil Rights  1721

10. Salary or wage increases

City council members' votes denying salary increases to city auditor were insufficiently threatening to state
claim under section of California Civil Code proscribing interference or attempted interference through "threats,
intimidation and/or coercion" with auditor's exercise of her rights. Rabkin v. Dean, N.D.Cal.1994, 856 F.Supp.
543. Civil Rights  1136

11. Civil actions

Absent evidence of threats or intimidation by school officials or evidence that student was disciplined, student
had no cause of action under California statutes prohibiting threats, intimidation, coercion, or discipline for
exercising constitutional rights. Harper ex rel. Harper v. Poway Unified School Dist., S.D.Cal.2007, 545
F.Supp.2d 1072. Civil Rights  1062; Civil Rights  1064; Civil Rights  1070

Given jury verdict for defendants in §§ 1983 action, based on finding that suspect's Fourth Amendment rights
were not violated by any excessive force on part of county sheriff's deputies or dog handlers in effecting arrest,
there was no independent basis for suspect's civil rights claim based on state statute. Thompson v. County of
Los Angeles (App. 2 Dist. 2006) 47 Cal.Rptr.3d 702, 142 Cal.App.4th 154, rehearing denied, review denied.
Civil Rights  1088(4)

Patient under Forensic Conditional Release Program (CONREP), who was injured in assault by other patient,



stated no civil rights claim against state, a county, and public mental health officials; defendants did not attempt
to interfere with civil rights or engage in a pattern or practice of conduct that deprived people of those rights.
Ley v. State (App. 2 Dist. 2004) 8 Cal.Rptr.3d 642, 114 Cal.App.4th 1297, review denied. Civil Rights 
1039

Bane Act, which was adopted in response to increase in hate crimes, provides for personal cause of action for
victim of hate crime. Bay Area Rapid Transit Dist. v. Superior Court (App. 1 Dist. 1995) 44 Cal.Rptr.2d 887, 38
Cal.App.4th 141. Civil Rights  1721

In action brought under section of Bane Act allowing person whose constitutional rights have been violated to
bring action, plaintiff who claims interference of his or her rights must also allege that this interference was to
due to his or her race, color, religion, ancestry, national origin, political affiliation, sex, sexual orientation, age,
disability, or position in labor dispute. Boccato v. City of Hermosa Beach (App. 2 Dist. 1994) 35 Cal.Rptr.2d
282, 29 Cal.App.4th 1797, rehearing denied. Civil Rights  1008

Arrestee, whom city employee subjected to citizen's arrest based on employee's belief that arrestee was trying to
move into residential property in violation of rules, was not subjected to threats, intimidation, or coercion that
interfered with constitutional or statutory right, and thus could not recover under California statute providing
cause of action for such interference. Hroscikoski v. City of Glendale, C.A.9 (Cal.)2005, 146 Fed.Appx. 94,
2005 WL 1899289, Unreported. Civil Rights  1036; Civil Rights  1088(4)

12. Wrongful death

Bane Act, an anti-hate crime statute, was not wrongful death provision and, thus, parents of black man who was
shot and killed by white police officer had no standing under Act to seek damages for interference with their
constitutional right to parent. Bay Area Rapid Transit Dist. v. Superior Court (App. 1 Dist. 1995) 44
Cal.Rptr.2d 887, 38 Cal.App.4th 141. Civil Rights  1737; Civil Rights  1721

13. Employment cases

Former employee could assert causes of action for violations of statutory prohibitions against discriminatory
violence and intimidation and denial of civil rights by means of threats and intimidation against former
employer and supervisor, in conjunction with other employment discrimination claims for wrongful termination
and retaliation in violation of public policy; these statutes authorized private cause of action in employment
cases, and nothing in legislative history or judicial construction of these statutes precluded their application in
such cases. Stamps v. Superior Court (App. 2 Dist. 2006) 39 Cal.Rptr.3d 706, 136 Cal.App.4th 1441. Civil
Rights  1704

14. Search and seizure

Genuine issue of material fact as to whether police officers used their official power to stop motorist, even
though he had not committed traffic violation, and to coerce him to consent to search of his car precluded
summary judgment on motorist's claim against officers under California statute for unreasonable search and
seizure. Cole v. Doe 1 thru 2 Officers of City of Emeryville Police Dept., N.D.Cal.2005, 387 F.Supp.2d 1084.
Federal Civil Procedure  2491.5

A reasonably well-trained police officer would not have realized the affidavit for search warrant of arrestee's
house was defective and would reasonably have relied on the warrant issued by the magistrate to conduct the
search, and thus, police officer was qualifiedly immune from civil rights suit brought by arrestee based on the
search. Wood v. Emmerson (App. 4 Dist. 2007) 66 Cal.Rptr.3d 847, 155 Cal.App.4th 1506, rehearing denied,
review denied. Civil Rights  1376(6); Civil Rights  1737

In a search or arrest warrant context, an officer has qualified immunity if, while the warrant he or she sought
lacked probable cause, a reasonably well-trained officer would not have realized the defect and would have
applied for the warrant. Wood v. Emmerson (App. 4 Dist. 2007) 66 Cal.Rptr.3d 847, 155 Cal.App.4th 1506,



rehearing denied, review denied. Civil Rights  1376(6); Civil Rights  1737

Police officer who assured detained husband and wife that their home would not be searched if they agreed to
permit officers to go there to retrieve husband's identification was not liable in state civil rights action for
alleged unconstitutional search, where officer did not participate in the search of the home, officer was not
involved in obtaining wife's subsequent consent to a broader search and, to the extent he advised the officers
who conducted the search that consent had been given, there was no evidence officer misrepresented the nature
or scope of the consent. Venegas v. County of Los Angeles (App. 2 Dist. 2007) 63 Cal.Rptr.3d 741, 153
Cal.App.4th 1230, review denied. Civil Rights  1737

Driver failed to establish state law claims for violation of civil rights and assault and battery after he was forced
by police to take a blood test for suspected drunk driving; driver did not dispute that he was lawfully arrested
for driving under the influence, and, except as to the alleged use of excessive force, he did not claim that the
blood withdrawal was performed improperly. Ritschel v. City of Fountain Valley (App. 4 Dist. 2006) 40
Cal.Rptr.3d 48, 137 Cal.App.4th 107, rehearing denied, review denied. Assault And Battery  10; Civil
Rights  1088(3)

Statutory claim for unreasonable search and seizure against a county, its sheriff's department, and the sheriff did
not require a showing that defendants acted with discriminatory animus or intent; legislative history of the
statute indicated that it applied to affected persons without regard to their membership in a protected class.
Venegas v. County of Los Angeles (2004) 11 Cal.Rptr.3d 692, 32 Cal.4th 820, 87 P.3d 1, on remand 2004 WL
1682765, unpublished. Civil Rights  1088(3)

Statute which authorizes suit against anyone for interfering with exercise or enjoyment of rights under federal
or state law, regardless of whether offender acted under color of law, did not permit customer to sue store
employees for aggressive search and seizure, even though statute contains no state-action requirement per se;
employees were private actors proceeding without police involvement, and only government or its agents could
violate customer's rights against unreasonable search and seizure. Jones v. Kmart Corp.(1998) 70 Cal.Rptr.2d
844, 17 Cal.4th 329, 949 P.2d 941. Civil Rights  1088(3)

A valid unreasonable search and seizure claim under California's Bane Civil Rights Act does not require a
plaintiff to allege violence or threats of violence. Moreno v. Town of Los Gatos, C.A.9 (Cal.)2008, 267
Fed.Appx. 665, 2008 WL 467777, Unreported. Civil Rights  1088(3)

Even assuming that a Fourth Amendment violation occurred when police officers searched an apartment after
being called to the apartment when occupant threatened to commit suicide with a shotgun, alleged deprivation
did not result from any coercive behavior on the part of police officers, for purposes of occupant's claim under
California statute providing for civil actions for protection of rights secured by the Constitution, where search
did not occur until at least two hours after occupant had been removed from her apartment and taken to the
hospital for treatment. Jackson v. City of Fresno, C.A.9 (Cal.)2007, 237 Fed.Appx. 144, 2007 WL 1420548,
Unreported. Civil Rights  1088(3)

15. Self-incrimination

Detective's alleged attempts to force arrestee to abandon his right against self incrimination by confession was
actionable under California Civil Code section prohibiting interference with exercise and enjoyment of
constitutional and statutory rights. Ramirez v. County of Los Angeles, C.D.Cal.2005, 397 F.Supp.2d 1208.
Civil Rights  1088(4)

16. Limitation of actions

Defendants waived argument that causes of action under certain California civil rights statutes were barred
under statute of limitations, where district court ordered defendants to file motions for summary judgment on
any affirmative defenses that were purely questions of law, district court warned that failure to do so would be
waiver, some defendants failed to make any statute of limitations arguments in response, and one defendant
made statute of limitations argument in response but only with respect to negligence cause of action. Winarto v.



Toshiba America Electronics Components, Inc., C.A.9 (Cal.)2001, 274 F.3d 1276, certiorari dismissed 123
S.Ct. 816, 537 U.S. 1098, 154 L.Ed.2d 766. Federal Courts  616; Federal Courts  617

Fair patron's claims for denial of full and equal access to public accommodations and free speech, based on
enforcement of a dress code at a county fair, arose from common law principles and thus were governed by the
one-year statute of limitations applicable to actions seeking damages for injury caused by the wrongful act or
neglect of another, rather than the three-year statute of limitations applicable to actions upon a liability created
by statute. Gatto v. County of Sonoma (App. 1 Dist. 2002) 120 Cal.Rptr.2d 550, 98 Cal.App.4th 744. Civil
Rights  1733

Filing requirements of the Government Claims Act applied to fair patron's claim for denial of full and equal
access to public accommodations and free speech, arising from enforcement of a dress code at a county fair, and
thus county's rejection of claim extended the applicable one-year limitations period by six months; patron's
request for damages was not merely incidental to a transcendent interest in injunctive relief, but was the primary
relief sought, and the fact that the patron recovered only $1,000, plus $23,700 in attorney fees and costs, was
immaterial to whether the Government Claims Act applied. Gatto v. County of Sonoma (App. 1 Dist. 2002) 120
Cal.Rptr.2d 550, 98 Cal.App.4th 744. Limitation Of Actions  105(1)

17. Estoppel

Detective was estopped from asserting untimeliness defense to arrestee's claim for violation of California Civil
Code section prohibiting interference with exercise and enjoyment of constitutional and statutory rights because
detective deterred him from filing a timely claim against county; detective's threats of influence over arrestee
were enough to show that detective took unfair advantage of arrestee, preventing him from filing a claim based
on detective's behavior. Ramirez v. County of Los Angeles, C.D.Cal.2005, 397 F.Supp.2d 1208. Limitation Of
Actions  13

18. Pleadings

Failure of middle school students, to establish that school violated any federal constitutional rights when they
were lectured regarding dangers of leaving campus during school hours without official knowledge or approval,
and were barred from school year ending events, precluded claim that school violated California Civil Code
provision prohibiting any curtailment of enjoyment of constitutional rights. Corales v. Bennett, C.D.Cal.2007,
488 F.Supp.2d 975. Schools  169

High school student who was suspended for wearing T-shirt with message expressing religious condemnation
of homosexuality stated claim under California civil rights statute, based on allegations that defendants
"interfered or attempted to interfere with [p]laintiff's constitutional rights by the use of threats, intimidation,
and/or coercion, in that defendants threatened expulsion, suspension and/or other discipline and engaged in
intimidation and coercive tactics to compel [p]laintiff to forgo his constitutional rights." Harper ex rel. Harper v.
Poway Unified School Dist., S.D.Cal.2004, 345 F.Supp.2d 1096, affirmed and remanded 445 F.3d 1166,
rehearing en banc denied 455 F.3d 1052, motion denied 127 S.Ct. 708, 166 L.Ed.2d 511, on remand 545
F.Supp.2d 1072, vacated 127 S.Ct. 1484, 167 L.Ed.2d 225, on remand 485 F.3d 1052. Civil Rights  1741

Allegation that prison was business establishment and that shooting of prison inmate was result of arbitrary
discrimination based on race or other protected classification was required to state damages claim under
California statute imposing liability on anyone who discriminates in business establishments. Gaston v. Colio,
S.D.Cal.1995, 883 F.Supp. 508. Civil Rights  1093

To obtain relief under the Tom Bane Civil Rights Act, a plaintiff need not allege the defendant acted with
discriminatory animus or intent; a defendant is liable if he or she interfered with the plaintiff's constitutional
rights by the requisite threats, intimidation, or coercion. Austin B. v. Escondido Union School Dist.(App. 4
Dist. 2007) 57 Cal.Rptr.3d 454, 149 Cal.App.4th 860, review denied. Civil Rights  1036

Under the Bane Act, providing a civil remedy for persons whose exercise of constitutional rights have been
interfered with by "threats, intimidation or coercion," a plaintiff need not allege the defendant acted with



discriminatory animus or intent; a defendant is liable if he or she interfered with the plaintiff's constitutional
rights by the requisite threats, intimidation, or coercion. O'Toole v. Superior Court (App. 4 Dist. 2006) 44
Cal.Rptr.3d 531, 140 Cal.App.4th 488, rehearing denied, review denied. Civil Rights  1036

Property owner failed to state claims for violations of his federal and state civil rights against city and county
which pursued nuisance action against him seeking enforcement of fire prevention regulations applicable to
high-rise structures; although State Fire Marshal had previously concluded that building was not properly
classified as a high-rise structure, property owner failed to demonstrate that city's attempts to enforce high-rise
fire prevention measures against him reflected either a city policy that violated his constitutional rights or
conduct rising to level of threat of violence or coercion. City and County of San Francisco v. Ballard (App. 1
Dist. 2006) 39 Cal.Rptr.3d 1, 136 Cal.App.4th 381, on remand 2006 WL 4008609. Civil Rights  1073;
Civil Rights  1351(3)

19. Governmental immunity

Statute granting public employees immunity for discretionary acts did not immunize police officers from
liability under civil rights statute for arrest of high school girls' basketball coach, without probable cause, for
alleged sexual molestation of player, since decision to arrest coach was not basic policy decision, but only
operational decision by police purporting to apply the law. Gillan v. City of San Marino (App. 2 Dist. 2007) 55
Cal.Rptr.3d 158, 147 Cal.App.4th 1033, modified on denial of rehearing, review denied. Civil Rights  1737

City police officers were not immune from liability, under statute granting immunity for institution or
prosecution of judicial or administrative proceeding, for violation of civil rights statute predicated on officers'
arrest of high school girls' basketball coach, without probable cause, for alleged sexual molestation of player.
Gillan v. City of San Marino (App. 2 Dist. 2007) 55 Cal.Rptr.3d 158, 147 Cal.App.4th 1033, modified on denial
of rehearing, review denied. Civil Rights  1737

Campus police officers for community college district were immune from liability under the Bane Act,
providing a civil remedy for persons whose exercise of constitutional rights have been interfered with by
threats, intimidation, or coercion, for prohibiting nonstudents from distributing anti-abortion material on
campus without a permit, pursuant to complaint by college; statute provided a police officer is not civilly liable
for enforcing an unconstitutional statute or regulation, if the enforcement is in good faith and without malice,
and officers so acted. O'Toole v. Superior Court (App. 4 Dist. 2006) 44 Cal.Rptr.3d 531, 140 Cal.App.4th 488,
rehearing denied, review denied. Civil Rights  1737

20. Instructions

Prejudicial error in instructing jury on defamation and intentional infliction of emotional distress, instead of
only violation of civil rights statute predicated on false arrest, in high school girls' basketball coach's action
against city and its officers predicated on arrest of coach without probable cause for alleged sexual molestation
of player, entitled city and officers to new trial on issue of compensatory damages. Gillan v. City of San Marino
(App. 2 Dist. 2007) 55 Cal.Rptr.3d 158, 147 Cal.App.4th 1033, modified on denial of rehearing, review denied.
New Trial  39(4.1); New Trial  41(3)

20.5. Sufficiency of evidence

Two autistic preschool students who claimed preschool instructor battered them failed to present sufficient
evidence of a Tom Bane Civil Rights Act violation, by failing to present evidence that the instructor's actions
caused students not to attend school or that he attempted to achieve this result. Austin B. v. Escondido Union
School Dist.(App. 4 Dist. 2007) 57 Cal.Rptr.3d 454, 149 Cal.App.4th 860, review denied. Civil Rights 
1069

21. Damages

High school girls' basketball coach could recover damages for all injuries caused by false arrest and violation of
civil rights statute, including emotional distress and loss of reputation that were caused by the false arrest but



suffered after he was released, but could not recover damages for injuries caused by the police officers' other
protected conduct after his release. Gillan v. City of San Marino (App. 2 Dist. 2007) 55 Cal.Rptr.3d 158, 147
Cal.App.4th 1033, modified on denial of rehearing, review denied. Civil Rights  1766; False Imprisonment
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21.5. Attorney fees

School district was entitled to attorney fees for achieving nonsuit in action under Ralph Civil Rights Act of
1976 and Tom Bane Civil Rights Act by two autistic preschool students who claimed that preschool instructor
engaged in abusive conduct against them, since students presented no evidence creating even an inference that
instructor's alleged abuse was motivated by their disabilities or was intended to interfere with the exercise of
their constitutional or statutory rights. Austin B. v. Escondido Union School Dist.(App. 4 Dist. 2007) 57
Cal.Rptr.3d 454, 149 Cal.App.4th 860, review denied. Civil Rights  1774

22. Summary judgment

Genuine issue of material fact as to whether sheriff's deputy interfered with detainees' Fourth Amendment rights
through threats, intimidation, or coercion in connection with the search of their home precluded summary
judgment in favor of deputy in detainee' state civil rights action. Venegas v. County of Los Angeles (App. 2
Dist. 2007) 63 Cal.Rptr.3d 741, 153 Cal.App.4th 1230, review denied. Judgment  181(27)

§ 52.2. Court of competent jurisdiction; defined; actions 

     •     Historical Notes     •     Research References     •     Notes of Decisions

An action pursuant to Section 52 or 54.3 may be brought in any court of competent jurisdiction.  A "court of
competent jurisdiction" shall include small claims court if the amount of the damages sought in the action does
not exceed the jurisdictional limits stated in Sections 116.220 and 116.221 of the Code of Civil Procedure.

CREDIT(S)
(Added by Stats.1998, c. 195 (A.B.2702), § 5.  Amended by Stats.2006, c. 167 (A.B.2618), § 1.)

Historical Notes

Historical And Statutory Notes

2007 Main Volume
Stats.2006, c. 167 (A.B.2618), substituted "the jurisdictional limits stated in Sections 116.220 and

116.221 of the Code of Civil Procedure" for "five thousand dollars ($5,000)".

Research References

Cross References

Business of insurance, application of Unruh Civil Rights Act, see Insurance Code § 1861.03.
2007 Main Volume

Collateral References:

Witkin, Summary (9th ed) Const Law §§755, 773
Witkin, Procedure (4th ed) Courts §287
Miller & Starr, Cal Real Estate 2d §11:42
The Rutter Group, Civil Procedure Before Trial (Weil & Brown) §3:42



Notes Of Decisions

Federal courts 1

1. Federal courts

State of California did not consent to suit in federal court in passing Unruh Civil Rights Act providing for suit
under its provisions in any competent jurisdiction. Stanley v. Trustees of California State University, C.A.9
(Cal.)2006, 433 F.3d 1129. Federal Courts  267

§ 52.3. Law enforcement officers; prohibitions against conduct depriving persons of Constitutional
rights, privileges, or immunities; civil actions 

     •     Research References     •     Notes of Decisions

(a) No governmental authority, or agent of a governmental authority, or person acting on behalf of a
governmental authority, shall engage in a pattern or practice of conduct by law enforcement officers that
deprives any person of rights, privileges, or immunities secured or protected by the Constitution or laws of the
United States or by the Constitution or laws of California.

(b) The Attorney General may bring a civil action in the name of the people to obtain appropriate equitable and
declaratory relief to eliminate the pattern or practice of conduct specified in subdivision (a), whenever the
Attorney General has reasonable cause to believe that a violation of subdivision (a) has occurred.

CREDIT(S)
(Added by Stats.2000, c. 622 (A.B.2484), § 1.)

Research References

Cross References

Attorney General, generally, see Government Code § 12500 et seq.
Business of insurance, application of Unruh Civil Rights Act, see Insurance Code § 1861.03.
2007 Main Volume

Notes Of Decisions

Mental health officials 1

1. Mental health officials

Patient under Forensic Conditional Release Program (CONREP), who was injured in assault by other patient,
stated no civil rights claim against state, a county, and public mental health officials; defendants did not attempt
to interfere with civil rights or engage in a pattern or practice of conduct that deprived people of those rights.
Ley v. State (App. 2 Dist. 2004) 8 Cal.Rptr.3d 642, 114 Cal.App.4th 1297, review denied. Civil Rights 
1039

§ 52.4. Civil action for damages arising from gender violence 



     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) Any person who has been subjected to gender violence may bring a civil action for damages against any
responsible party.  The plaintiff may seek actual damages, compensatory damages, punitive damages, injunctive
relief, any combination of those, or any other appropriate relief.  A prevailing plaintiff may also be awarded
attorney's fees and costs.

(b) An action brought pursuant to this section shall be commenced within three years of the act, or if the victim
was a minor when the act occurred, within eight years after the date the plaintiff attains the age of majority or
within three years after the date the plaintiff discovers or reasonably should have discovered the psychological
injury or illness occurring after the age of majority that was caused by the act, whichever date occurs later.

(c) For purposes of this section, "gender violence," is a form of sex discrimination and means any of the
following:

(1) One or more acts that would constitute a criminal offense under state law that has as an element the use,
attempted use, or threatened use of physical force against the person or property of another, committed at least
in part based on the gender of the victim, whether or not those acts have resulted in criminal complaints,
charges, prosecution, or conviction.

(2) A physical intrusion or physical invasion of a sexual nature under coercive conditions, whether or not those
acts have resulted in criminal complaints, charges, prosecution, or conviction.

(d) Notwithstanding any other laws that may establish the liability of an employer for the acts of an employee,
this section does not establish any civil liability of a person because of his or her status as an employer, unless
the employer personally committed an act of gender violence.

CREDIT(S)
(Added by Stats.2002, c. 842 (A.B.1928), § 2.)

Historical Notes

Historical And Statutory Notes

2007 Main Volume
Section 1 of Stats.2002, c. 842 (A.B.1928), provides:
"The Legislature finds and declares all of the following:
"(a) Existing state and federal laws do not adequately prevent and remedy gender-related violence,

such as domestic violence, which disproportionately occurs against women.
"(b) Sexual abuse harms many women, children, and families, and is often not reported to the

authorities or prosecuted.
"(c) Acts of domestic violence and sexual abuse on the basis of gender constitute a form of sexual

discrimination.
"(d) All persons within California have the right to be free from crimes of violence motivated by

gender.
"(e) It is the purpose of this act to protect the civil rights of victims of gender-motivated violence

and thereby to promote the public safety, health, and well-being of all persons within
California."

Research References

Cross References



Business of insurance, application of Unruh Civil Rights Act, see Insurance Code § 1861.03.
2007 Main Volume

Notes Of Decisions

Arbitration 1

1. Arbitration

Arbitration agreement covering "any dispute" between nurse recruiting company and hospital company arising
"out of the services contracted for in" nurse recruitment contract did not cover claims by recruiting company
and its chief executive officer (CEO) against hospital company and its vice-president for gender-based violence,
gender violence, assault, and false imprisonment, arising from the employees' intimate relationship; possibility
of alleged domestic assault by employee of one company against employee of other could not have been within
parties' contemplation at time of agreement, even if it would not have occurred but for business relationship
between companies. RN Solution, Inc. v. Catholic Healthcare West (App. 1 Dist. 2008) 81 Cal.Rptr.3d 892, 165
Cal.App.4th 1511. Alternative Dispute Resolution  143

§ 52.5. Civil action for damages to victims of human trafficking 

     •     Historical Notes     •     Research References

(a) A victim of human trafficking, as defined in Section 236.1 of the Penal Code, may bring a civil action for
actual damages, compensatory damages, punitive damages, injunctive relief, any combination of those, or any
other appropriate relief.  A prevailing plaintiff may also be awarded attorney's fees and costs.

(b) In addition to the remedies specified herein, in any action under subdivision (a), the plaintiff may be
awarded up to three times his or her actual damages or ten thousand dollars ($10,000), whichever is greater.  In
addition, punitive damages may also be awarded upon proof of the defendant's malice, oppression, fraud, or
duress in committing the act of human trafficking.

(c) An action brought pursuant to this section shall be commenced within five years of the date on which the
trafficking victim was freed from the trafficking situation, or if the victim was a minor when the act of human
trafficking against the victim occurred, within eight years after the date the plaintiff attains the age of majority.

(d) If a person entitled to sue is under a disability at the time the cause of action accrues, so that it is impossible
or impracticable for him or her to bring an action, then the time of the disability is not part of the time limited
for the commencement of the action.  Disability will toll the running of the statute of limitation for this action.

(1) Disability includes being a minor, insanity, imprisonment, or other incapacity or incompetence.

(2) The statute of limitations shall not run against an incompetent or minor plaintiff simply because a guardian
ad litem has been appointed.  A guardian ad litem's failure to bring a plaintiff's action within the applicable
limitation period will not prejudice the plaintiff's right to do so after his or her disability ceases.

(3) A defendant is estopped to assert a defense of the statute of limitations when the expiration of the statute is
due to conduct by the defendant inducing the plaintiff to delay the filing of the action, or due to threats made by
the defendant causing duress upon the plaintiff.

(4) The suspension of the statute of limitations due to disability, lack of knowledge, or estoppel applies to all
other related claims arising out of the trafficking situation.

(5) The running of the statute of limitations is postponed during the pendency of any criminal proceedings



against the victim.

(e) The running of the statute of limitations may be suspended where a person entitled to sue could not have
reasonably discovered the cause of action due to circumstances resulting from the trafficking situation, such as
psychological trauma, cultural and linguistic isolation, and the inability to access services.

(f) A prevailing plaintiff may also be awarded reasonable attorney's fees and litigation costs including, but not
limited to, expert witness fees and expenses as part of the costs.

(g) Any restitution paid by the defendant to the victim shall be credited against any judgment, award, or
settlement obtained pursuant to this section.  Any judgment, award, or settlement obtained pursuant to an action
under this section shall be subject to the provisions of Section 13963 of the Government Code.

(h) Any civil action filed under this section shall be stayed during the pendency of any criminal action arising
out of the same occurrence in which the claimant is the victim.  As used in this section, a "criminal action"
includes investigation and prosecution, and is pending until a final adjudication in the trial court, or dismissal.

CREDIT(S)
(Added by Stats.2005, c. 240 (A.B.22), § 2.)

Historical Notes

Historical And Statutory Notes

2007 Main Volume
Section 1 of Stats.2005, c. 240 (A.B.22), provides:
"SECTION 1. This act shall be known and may be cited as, the California Trafficking Victims

Protection Act."
Section 13 of Stats.2005, c. 240 (A.B.22), provides:
"SEC. 13. Nothing in this act shall be construed as prohibiting or precluding prosecution under any

other provision of law or to prevent punishment pursuant to any other provision of law that
imposes a greater or more severe punishment than provided for in this act."

Section 16 of Stats.2005, c. 240 (A.B.22), provides:
"SEC. 16. No reimbursement is required by this act pursuant to Section 6 of Article XIII B of the

California Constitution for certain costs that may be incurred by a local agency or school district
because, in that regard, this act creates a new crime or infraction, eliminates a crime or
infraction, or changes the penalty for a crime or infraction, within the meaning of Section 17556
of the Government Code, or changes the definition of a crime within the meaning of Section 6 of
Article XIII B of the California Constitution.

"However, if the Commission on State Mandates determines that this act contains other costs
mandated by the state, reimbursement to local agencies and school districts for those costs shall
be made pursuant to Part 7 (commencing with Section 17500) of Division 4 of Title 2 of the
Government Code."

Research References

Cross References

Business of insurance, application of Unruh Civil Rights Act, see Insurance Code § 1861.03.
2007 Main Volume

§ 52.7. Subcutaneous implanting of identification device; penalties; limitations; restitution; liberal
construction; independent action; existing law; definitions 



(a) Except as provided in subdivision (g), a person shall not require, coerce, or compel any other individual to
undergo the subcutaneous implanting of an identification device.

(b)(1) Any person who violates subdivision (a) may be assessed an initial civil penalty of no more than ten
thousand dollars ($10,000), and no more than one thousand dollars ($1,000) for each day the violation
continues until the deficiency is corrected.  That civil penalty may be assessed and recovered in a civil action
brought in any court of competent jurisdiction.  The court may also grant a prevailing plaintiff reasonable
attorney's fees and litigation costs, including, but not limited to, expert witness fees and expenses as part of the
costs.

(2) A person who is implanted with a subcutaneous identification device in violation of subdivision (a) may
bring a civil action for actual damages, compensatory damages, punitive damages, injunctive relief, any
combination of those, or any other appropriate relief.

(3) Additionally, punitive damages may also be awarded upon proof of the defendant's malice, oppression,
fraud, or duress in requiring, coercing, or compelling the plaintiff to undergo the subcutaneous implanting of an
identification device.

(c)(1) An action brought pursuant to this section shall be commenced within three years of the date upon which
the identification device was implanted.

(2) If the victim was a dependent adult or minor when the implantation occurred, actions brought pursuant to
this section shall be commenced within three years after the date the plaintiff, or his or her guardian or parent,
discovered or reasonably should have discovered the implant, or within eight years after the plaintiff attains the
age of majority, whichever date occurs later.

(3) The statute of limitations shall not run against a dependent adult or minor plaintiff simply because a
guardian ad litem has been appointed.  A guardian ad litem's failure to bring a plaintiff's action within the
applicable limitation period will not prejudice the plaintiff's right to do so.

(4) A defendant is estopped to assert a defense of the statute of limitations when the expiration of the statute is
due to conduct by the defendant inducing the plaintiff to delay the filing of the action, or due to threats made by
the defendant causing duress upon the plaintiff.

(d) Any restitution paid by the defendant to the victim shall be credited against any judgment, award, or
settlement obtained pursuant to this section.  Any judgment, award, or settlement obtained pursuant to an action
under this section shall be subject to the provisions of Section 13963 of the Government Code.

(e) The provisions of this section shall be liberally construed so as to protect privacy and bodily integrity.

(f) Actions brought pursuant to this section are independent of any other actions, remedies, or procedures that
may be available to an aggrieved party pursuant to any other law.

(g) This section shall not in any way modify existing statutory or case law regarding the rights of parents or
guardians, the rights of children or minors, or the rights of dependent adults.

(h) For purposes of this section:

(1) "Identification device" means any item, application, or product that is passively or actively capable of
transmitting personal information, including, but not limited to, devices using radio frequency technology.

(2) "Person" means an individual, business association, partnership, limited partnership, corporation, limited
liability company, trust, estate, cooperative association, or other entity.

(3) "Personal information" includes any of the following data elements to the extent they are used alone or in



conjunction with any other information used to identify an individual:

(A) First or last name.

(B) Address.

(C) Telephone number.

(D) E-mail, Internet Protocol, or Web site address.

(E) Date of birth.

(F) Driver's license number or California identification card number.

(G) Any unique personal identifier number contained or encoded on a driver's license or identification card
issued pursuant to Section 13000 of the Vehicle Code.

(H) Bank, credit card, or other financial institution account number.

(I) Any unique personal identifier contained or encoded on a health insurance, health benefit, or benefit card or
record issued in conjunction with any government-supported aid program.

(J) Religion.

(K) Ethnicity or nationality.

(L) Photograph.

(M) Fingerprint or other biometric identifier.

(N) Social security number.

(O) Any unique personal identifier.

(4) "Require, coerce, or compel" includes physical violence, threat, intimidation, retaliation, the conditioning of
any private or public benefit or care on consent to implantation, including employment, promotion, or other
employment benefit, or by any means that causes a reasonable person of ordinary susceptibilities to acquiesce
to implantation when he or she otherwise would not.

(5) "Subcutaneous" means existing, performed, or introduced under or on the skin.

CREDIT(S)
(Added by Stats.2007, c. 538 (S.B.362), § 1.)

§ 53. Restrictions upon transfer or use of realty because of sex, race, color, religion, ancestry, national
origin, or disability 
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(a) Every provision in a written instrument relating to real property that purports to forbid or restrict the
conveyance, encumbrance, leasing, or mortgaging of that real property to any person because of any
characteristic listed or defined in subdivision (b) or (e) of Section 51 is void, and every restriction or prohibition
as to the use or occupation of real property because of any characteristic listed or defined in subdivision (b) or
(e) of Section 51 is void.

(b) Every restriction or prohibition, whether by way of covenant, condition upon use or occupation, or upon
transfer of title to real property, which restriction or prohibition directly or indirectly limits the acquisition, use
or occupation of that property because of any characteristic listed or defined in subdivision (b) or (e) of Section



51 is void.

(c) In any action to declare that a restriction or prohibition specified in subdivision (a) or (b) is void, the court
shall take judicial notice of the recorded instrument or instruments containing the prohibitions or restrictions in
the same manner that it takes judicial notice of the matters listed in Section 452 of the Evidence Code.

CREDIT(S)
(Added by Stats.1961, c. 1877, p. 3976, § 1.  Amended by Stats.1965, c. 299, p. 1356, § 6, operative Jan. 1,
1967; Stats.1974, c. 1193, p. 2568, § 3; Stats.1987, c. 159, § 5; Stats.1992, c. 913 (A.B.1077), § 3.8; Stats.2005,
c. 420 (A.B.1400), § 7.)

Historical Notes

Law Revision Commission Comments

1965 Amendment
This revision of Section 53 provides, in effect, that the court may take judicial notice of the matter

specified in subdivision (c) and is required to take judicial notice of such matter upon request if the
party making the request supplies the court with sufficient information.  See EVIDENCE CODE§§
452 and 453 and the Comments thereto.

Historical And Statutory Notes

2007 Main Volume
The 1965 amendment substituted the provision that the court "takes" for the provision that the court

"may take" judicial notice of recorded instruments containing such prohibitions or restrictions, and
added the words "in the same manner that it takes judicial notice of the matters listed in § 452 of the
Evidence Code."

Stats.1965, c. 299, p. 1297, operative Jan. 1, 1967, amending this section, enacted the Evidence Code.
For provisions relating to the applicability of the Evidence Code to proceedings brought on or after
Jan. 1, 1967, to further proceedings pending on that date, and to claims of privilege made after Dec.
31, 1966, see Evidence Code § 12.

The 1974 amendment included "sex" in three places.
The 1987 amendment inserted "or blindness or other physical disability" throughout the section; and

added the last paragraph.
The 1992 amendment deleted "blindness or other physical" before "disability" in two places in subd.(a)

and in one place in subd.(b); and deleted the last paragraph, which had read:
"Nothing in this section shall require any person renting, leasing, or otherwise providing real property

for compensation to modify his or her property in any way, or provide a higher degree of care for a
blind or other physically disabled person than for a person who is not physically disabled."

Section 1 of Stats.1992, c. 913 (A.B.1077), provides:
"It is the intent of the Legislature in enacting this act to strengthen California law in areas where it is

weaker than the Americans with Disabilities Act of 1990 (Public Law 101-336) and to retain
California law when it provides more protection for individuals with disabilities than the Americans
with Disabilities Act of 1990."

Stats.2005, c. 420 (A.B.1400), rewrote subds.(a) and (b), which had read:
"(a) Every provision in a written instrument relating to real property which purports to forbid or restrict

the conveyance, encumbrance, leasing, or mortgaging of that real property to any person of a
specified sex, race, color, religion, ancestry, national origin, or disability, is void and every
restriction or prohibition as to the use or occupation of real property because of the user's or
occupier's sex, race, color, religion, ancestry, national origin, or disability is void.

"(b) Every restriction or prohibition, whether by way of covenant, condition upon use or occupation, or
upon transfer of title to real property, which restriction or prohibition directly or indirectly limits the



acquisition, use or occupation of that property because of the acquirer's, user's, or occupier's sex,
race, color, religion, ancestry, national origin, or disability is void."

For legislative findings, declarations, and intent relating to Stats.2005, c. 420 (A.B.1400), see Historical
and Statutory Notes under Civil Code § 51.

Former § 53 was first added by the 1901 revision act, Stats.1901, c. 157, p. 335, § 14, however, on the
authority of Lewis v. Dunne (1901) 66 P. 478, 134 Cal. 291, 55 L.R.A. 833, 86 Am.St.R. 257, the
1901 revision act was unconstitutional and void.

Former § 53, added by Stats.1905, c. 413, p. 554, § 3, relating to the right of admission to places of
public amusement or entertainment, was repealed by Stats.1959, c. 1866, p. 4424, § 3.  Similar
provisions were added at Civil Code §§ 51, 52.

Research References

Cross References

Business of insurance, application of Unruh Civil Rights Act, see Insurance Code § 1861.03.
Power of termination, enforceability, see Civil Code § 885.060.
Racial restrictions in deeds, invalidity, see Civil Code § 782.
"Real property" defined for purposes of this Code, see Civil Code § 658.

Law Review And Journal Commentaries

Background and general effect of 1961 addition. (1961) 36 Cal.St.B.J. 668.
California equal rights statutes in practice.  Ronald P. Klein, 10 Stan. L. Rev. 253 (1958).
Cemeteries and land use problems. (1967) 40 S.Cal.L.Rev. 724.
Condominium age-restrictive covenants under the Unruh Civil Rights Act: O'Connor v. Village

Green Owners Association. (1984) 18 U.S.F.L.Rev. 371.
Covenants running with the land: Restrictions — creation, alteration, effect and enforcement.  David

Mac Ellven (1962) 13 Hastings L.J. 311, 316.
Housing discrimination.  Marshall Kaplan (1962) 50 Cal.L.Rev. 635.
Kids allowed.  Jonathan L. Kirsch (Nov. 1983) 3 Cal.Law. 11, p. 22.
Marina Point, Ltd. v. Wolfson: Victory for children in rental housing — Implications for further

expansion of the Unruh Civil Rights Acts. (1983) 13 Golden Gate U.L.Rev. 697.
Review of Selected 1992 California Legislation. 24 Pac.L.J. 902 (1993).
2007 Main Volume

Library References

Recommendations proposing on Evidence Code, 7 Cal.L.Rev.Comm.Reports 1 (1965).

Collateral References:

 Cal Digest of Official Reports 3d Series, Civil Rights §§1 et seq.
 Am Jur 2d (Rev) Civil Rights §§28 et seq.
 Am Jur 2d Automobiles and Highway Traffic §§449 et seq., Carriers §§956 et seq., 1011,

Highways, Streets, and Bridges §§448, 574.
AIDS infection as affecting right to attend public school.  60 ALR4th 15.
Validity and construction of state statutes requiring construction of handicapped access facilities in

buildings open to public.  82 ALR4th 121.
Actions, under 42 USCS, for violations of federal statutes pertaining to rights of handicapped

persons.  63 ALR Fed 856.

Notes Of Decisions



Construction and application 1
Construction with federal law 2

1. Construction and application

In enactment of Civ.C. § 798.76 and Health & S.C. § 18300 legislature did not repeal by implication the Unruh
Civil Rights Act (Civ.C. § 51) insofar as mobile home park operator's age restriction was concerned. Adamson
Companies v. Zipp (Super. 1984) 210 Cal.Rptr. 165, 163 Cal.App.3d Supp. 1. Statutes  158

Covenant restricting occupancy of land to theosophical society members who had been in society for three
years or who were approved by board of directors was sufficiently close to restriction based on religion to be
void under Civil Code. Taormina Theosophical Community, Inc. v. Silver (App. 2 Dist. 1983) 190 Cal.Rptr. 38,
140 Cal.App.3d 964. Civil Rights  1071

2. Construction with federal law

District court had discretion to dismiss hotel patron's state claims against hotel owners, state, and others for
violation of California's Unruh Civil Rights Act, and intentional and negligent infliction of emotional distress,
where court correctly dismissed all of patron's federal claims. Addams-More v. Chung San Holdings USA Ltd.,
C.A.9 (Cal.)2004, 94 Fed.Appx. 443, 2004 WL 435444, Unreported. Federal Courts  18

Part 2.6. Confidentiality Of Medical Information

Chapter 1. Definitions

§ 56. Short title 

     •     Historical Notes     •     Research References     •     Notes of Decisions

This part may be cited as the Confidentiality of Medical Information Act.

CREDIT(S)
(Added by Stats.1981, c. 782, § 2.)

Historical Notes

Historical And Statutory Notes

2007 Main Volume
Section 1 of Stats.1981, c. 782, provides:
"The Legislature hereby finds and declares that persons receiving health care services have a right to

expect that the confidentiality of individual identifiable medical information derived by health
service providers be reasonably preserved.  It is the intention of the Legislature in enacting this act,
to provide for the confidentiality of individually identifiable medical information, while permitting
certain reasonable and limited uses of that information."

Former § 56, added by Stats.1979, c. 773, p. 2645, § 1, identical to present section, was repealed by
Stats.1981, c. 782, § 1.5.  See this section.

Former § 56, enacted 1872, amended by Stats.1921, c. 233, p. 333, § 1; Stats.1929, c. 607, p. 1017, § 1;



Stats.1945, c. 1145, p. 2185, § 1; Stats.1967, c. 601, p. 1947, § 1, relating to the required age for
consenting to and consummating marriage, was repealed by Stats.1969, c. 1608, p. 3313, § 3.  See
Civil Code § 4101.

Derivation: Former § 56, added by Stats.1979, c. 773, p. 2645, § 1.

Research References

Cross References

Admission contracts for long-term health care facilities, confidential information, authorization of
disclosure of information, see Health and Safety Code § 1599.73.

"Medical information" defined for purposes of this Part, see Civil Code § 56.05.
Mello-Granlund Older Californians Act, state ombudsman, access to medical or personal records,

see Welfare and Institutions Code § 9724.
Professional photocopiers, see Business and Professions Code § 22450 et seq.

Law Review And Journal Commentaries

California's Insurance Information and Privacy Protection Act.  Brian David Cochren (March 1981)
4 L.A.Law. 14.

Confidentiality of HIV-related information: Responding to the resurgence of aggressive public
health interventions in the AIDS epidemic.  82 Cal.L.Rev. 113 (1994).

Constitutions and marriage.  William C. Duncan, 6 Whittier J. Child & Fam. Advoc. 331 (2007).
From the altar to the prom: Underage marriages in San Diego County.  Brent Weinstein, 11 J.

Contemp. Legal Issues 99 (2000).
Protecting the medical patient's right to privacy.  Victoria K. Lin, 31 McGeorge L.Rev. 233 (2000).
Review of Selected 2005 California Legislation (Interplay investigating: Chapter 133 and disclosure

of rape suspect exams.  Breann Marie Handley, 37 McGeorge L. Rev. 323 (2006).
Seeking shade in a land of perpetual sunlight: Privacy as property in the electronic wilderness.

Patricia Mell, 11 Berkeley Tech. L.J. 1 (1996).

Collateral References:

Witkin, Summary (9th ed) Const Law §§463B, 473
Witkin, Summary (9th ed) Torts §512
Witkin & Epstein, Criminal Law (2d ed) §2325A
Witkin, Evidence (3d ed) §§1102, 1192, 1194
The Rutter Group, Personal Injury (Flahavan, Rea, Kelly & Tenner) §2:837.5b
B-W Cal Civil Practice: Employment Litigation §5:11
B-W Cal Civil Practice: Torts §20:21
Cal Jur 3d Asslt, Etc. §113; Heal Art §287

Notes Of Decisions

Construction with other laws 1
Freedom of speech 3
Purpose 2

1. Construction with other laws

In applying Medical Injury Compensation Reform Act (MICRA) $250,000 cap on recovery of noneconomic
damages against physician where physician was two-thirds liable and nonmedical party one-third liable for
patient's $425,000 in noneconomic damages, nonmedical party's one-third was to be deducted from total award



before applying MICRA cap, rather than reducing total award to MICRA cap and then subtracting one-third.
Francies v. Kapla (App. 1 Dist. 2005) 26 Cal.Rptr.3d 501, 127 Cal.App.4th 1381, as modified. Health 
834(1)

Medical Injury Compensation Reform Act (MICRA) cap for noneconomic damages applied to patient's
recovery for his cause of action for physician's violation of Confidentiality of Medical Information Act (CMIA),
which was based on physician's professional negligence. Francies v. Kapla (App. 1 Dist. 2005) 26 Cal.Rptr.3d
501, 127 Cal.App.4th 1381, as modified. Health  834(1)

2. Purpose

Confidentiality of Medical Information Act is intended to protect confidentiality of individually identifiable
medical information obtained from patient by health care provider, while at same time setting forth limited
circumstances in which release of such information to specified entities or individuals is permissible. Loder v.
City of Glendale (1997) 59 Cal.Rptr.2d 696, 14 Cal.4th 846, 927 P.2d 1200, certiorari denied 118 S.Ct. 44, 522
U.S. 807, 139 L.Ed.2d 11. Health  642

Confidentiality of Medical Information Act was enacted to protect interest of individuals in maintaining
confidentiality of individually identifiable medical information created by health care providers without regard
to whether provider had reasonable grounds for believing recipient party's notice for receiving the information
were innocent. Pettus v. Cole (App. 1 Dist. 1996) 57 Cal.Rptr.2d 46, 49 Cal.App.4th 402, modified on denial of
rehearing, review denied. Health  642

3. Freedom of speech

While an unauthorized disclosure in violation of statutes prohibiting health care providers from disclosing
confidential health care information may give rise to a cause of action in tort, or various administrative
sanctions against the physician, they cannot support a prior restraint on speech. Hurvitz v. Hoefflin (App. 2
Dist. 2000) 101 Cal.Rptr.2d 558, 84 Cal.App.4th 1232, review denied. Constitutional Law  1614

§ 56.05. Definitions 

     •     Historical Notes     •     Research References     •     Notes of Decisions

For purposes of this part:

(a) "Authorization" means permission granted in accordance with Section 56.11 or 56.21 for the disclosure of
medical information.

(b) "Authorized recipient" means any person who is authorized to receive medical information pursuant to
Section 56.10 or 56.20.

(c) "Contractor" means any person or entity that is a medical group, independent practice association,
pharmaceutical benefits manager, or a medical service organization and is not a health care service plan or
provider of health care."Contractor" does not include insurance institutions as defined in subdivision (k) of
Section 791.02 of the Insurance Code or pharmaceutical benefits managers licensed pursuant to the
Knox-Keene Health Care Service Plan Act of 1975 (Chapter 2.2 (commencing with Section 1340) of Division 2
of the Health and Safety Code).

(d) "Health care service plan" means any entity regulated pursuant to the Knox-Keene Health Care Service Plan
Act of 1975 (Chapter 2.2 (commencing with Section 1340) of Division 2 of the Health and Safety Code).

(e) "Licensed health care professional" means any person licensed or certified pursuant to Division 2
(commencing with Section 500) of the Business and Professions Code, the Osteopathic Initiative Act or the



Chiropractic Initiative Act, or Division 2.5 (commencing with Section 1797) of the Health and Safety Code.

(f) "Marketing" means to make a communication about a product or service that encourages recipients of the
communication to purchase or use the product or service.

"Marketing" does not include any of the following:

(1) Communications made orally or in writing for which the communicator does not receive direct or indirect
remuneration, including, but not limited to, gifts, fees, payments, subsidies, or other economic benefits, from a
third party for making the communication.

(2) Communications made to current enrollees solely for the purpose of describing a provider's participation in
an existing health care provider network or health plan network of a Knox-Keene licensed health plan to which
the enrollees already subscribe; communications made to current enrollees solely for the purpose of describing
if, and the extent to which, a product or service, or payment for a product or service, is provided by a provider,
contractor, or plan or included in a plan of benefits of a Knox-Keene licensed health plan to which the enrollees
already subscribe; or communications made to plan enrollees describing the availability of more cost-effective
pharmaceuticals.

(3) Communications that are tailored to the circumstances of a particular individual to educate or advise the
individual about treatment options, and otherwise maintain the individual's adherence to a prescribed course of
medical treatment, as provided in Section 1399.901 of the Health and Safety Code, for a chronic and seriously
debilitating or life-threatening condition as defined in subdivisions (d) and (e) of Section 1367.21 of the Health
and Safety Code, if the health care provider, contractor, or health plan receives direct or indirect remuneration,
including, but not limited to, gifts, fees, payments, subsidies, or other economic benefits, from a third party for
making the communication, if all of the following apply:

(A) The individual receiving the communication is notified in the communication in typeface no smaller than
14-point type of the fact that the provider, contractor, or health plan has been remunerated and the source of the
remuneration.

(B) The individual is provided the opportunity to opt out of receiving future remunerated communications.

(C) The communication contains instructions in typeface no smaller than 14-point type describing how the
individual can opt out of receiving further communications by calling a toll-free number of the health care
provider, contractor, or health plan making the remunerated communications.  No further communication may
be made to an individual who has opted out after 30 calendar days from the date the individual makes the opt
out request.

(g) "Medical information" means any individually identifiable information, in electronic or physical form, in
possession of or derived from a provider of health care, health care service plan, pharmaceutical company, or
contractor regarding a patient's medical history, mental or physical condition, or treatment."Individually
identifiable" means that the medical information includes or contains any element of personal identifying
information sufficient to allow identification of the individual, such as the patient's name, address, electronic
mail address, telephone number, or social security number, or other information that, alone or in combination
with other publicly available information, reveals the individual's identity.

(h) "Patient" means any natural person, whether or not still living, who received health care services from a
provider of health care and to whom medical information pertains.

(i) "Pharmaceutical company" means any company or business, or an agent or representative thereof, that
manufactures, sells, or distributes pharmaceuticals, medications, or prescription drugs."Pharmaceutical
company" does not include a pharmaceutical benefits manager, as included in subdivision (c), or a provider of
health care.

(j) "Provider of health care" means any person licensed or certified pursuant to Division 2 (commencing with



Section 500) of the Business and Professions Code; any person licensed pursuant to the Osteopathic Initiative
Act or the Chiropractic Initiative Act; any person certified pursuant to Division 2.5 (commencing with Section
1797) of the Health and Safety Code; any clinic, health dispensary, or health facility licensed pursuant to
Division 2 (commencing with Section 1200) of the Health and Safety Code."Provider of health care" does not
include insurance institutions as defined in subdivision (k) of Section 791.02 of the Insurance Code.

CREDIT(S)
(Added by Stats.1981, c. 782, § 2.  Amended by Stats.1984, c. 1391, § 3; Stats.1999, c. 526 (S.B.19), § 1;
Stats.2000, c. 1067 (S.B.2094), § 1; Stats.2002, c. 853 (A.B.2191), § 1; Stats.2003, c. 562 (A.B.715), § 1.)

Historical Notes

Historical And Statutory Notes

2007 Main Volume
The 1984 amendment substituted, in subd.(d), "certified pursuant to Division 2.5 (commencing with

Section 1797)" for "licensed pursuant to Chapter 2.5 (commencing with Section 1440) of Division
2"; and, also in subd.(d), substituted "Knox-Keene Health Care Service Plan Act of 1975" for
"Knox-Keene Health Care Service Plan Act".

Stats.1999, c. 526, rewrote this section, which had read:
"For purposes of this part:
"(a) "Authorization' means permission granted in accordance with Section 56.11 or 56.21 for the

disclosure of medical information.
"(b) "Medical information' means any individually identifiable information in possession of or derived

from a provider of health care regarding a patient's medical history, mental or physical condition, or
treatment.

"(c) "Patient' means any natural person, whether or not still living, who received health care services
from a provider of health care and to whom medical information pertains.

"(d) "Provider of health care' means any person licensed or certified pursuant to Division 2
(commencing with Section 500) of the Business and Professions Code; any person licensed pursuant
to the Osteopathic Initiative Act or the Chiropractic Initiative Act; any person certified pursuant to
Division 2.5 (commencing with Section 1797) of the Health and Safety Code; any clinic, health
dispensary, or health facility licensed pursuant to Division 2 (commencing with Section 1200) of the
Health and Safety Code; and any group practice prepayment health care service plan regulated
pursuant to the Knox-Keene Health Care Service Plan Act of 1975, Chapter 2.2 (commencing with
Section 1340) of Division 2 of the Health and Safety Code."

Stats.2000, c. 1067 (S.B.2094), in subd.(f), substituted "health care, health care service plan, or
contractor regarding" for "health care or health care service plan regarding".

Stats.2002, c. 853 (A.B.2191), in subd.(f), inserted "pharmaceutical company,"; inserted subd.(h); and
made nonsubstantive changes.

Stats.2003, c. 562 (A.B.715), inserted subd.(f) relating to marketing and redesignated former subds.(f)
through (i) as (g) through (j).

The Assembly Daily Journal for the 2003-2004 Regular Session, pages 3925, contained the following
letter dated September 11, 2003, from Assembly Member Wilma Chan, regarding the intent of
Stats.2003, c. 562 (A.B.715):

"Dear Mr. Wilson: I am writing this letter to clarify my intent regarding Assembly Bill 715, dealing
with the marketing use of personal health information by health care providers, health care
service plans and their contractors.  I request that this letter be placed in the Journal as a matter
of record.

"This bill amends the Confidentiality of Medical Information Act to provide that health care
providers, health care service plans and their contractors are prohibited from using personal
health information for marketing purposes.  However, AB 715 specifically excludes certain



communications from the definition of marketing, including communications that are tailored to
the circumstances of a particular individual to educate or advise the individual about their
treatment options and otherwise maintain the individual's adherence to a prescribed course of
medical treatment.  This exemption is limited to chronic and seriously debilitating or
life-threatening conditions as defined in subdivisions (d) and (e) of Section 1367.21 of the
Health and Safety Code.  This code section defines "chronic and seriously debilitating' as
diseases or conditions that require ongoing treatment to maintain remission or prevent
deterioration and cause significant long-term morbidity.

"It is my intent with respect to this bill that the definition of chronic and seriously debilitating or
life-threatening apply to both physical and mental diseases or conditions.

"Sincerely,
"WILMA CHAN, Assembly Member
"Sixteenth District"
Former § 56.05, added by Stats.1979, c. 773, p. 2645, § 1, setting forth definitions, was repealed by

Stats.1981, c. 782, § 1.5.  See this section.
Derivation: Former § 56.05, added by Stats.1979, c. 773, p. 2645, § 1.

Research References

Cross References

Adoption of unmarried minors, disclosure of information, release of information to providers of
health care, see Family Code § 9201.

Attorney General, defense of providers of health care, see Government Code § 12511.5.
Human Immunodeficiency Virus (HIV), mandated blood testing and confidentiality to protect public

health, disclosure to subject's providers of health care, see Health and Safety Code §§ 120985,
121010.

Indemnification of providers of health care, see Government Code § 827.
"Medical waste generator" defined to include providers of health care, see Health and Safety Code §

117705.
Patient medical information, unlawful or unauthorized access or use, administrative penalty, see

Health and Safety Code § 1280.15.
Small quantity generator requirements, common storage facilities, permits, see Health and Safety

Code § 117928.
Workers' compensation and insurance, death of health care worker from HIV-related disease, see

Labor Code § 5406.6.
Workers' compensation and insurance, factors affecting employer's premium, disclosures by insurer,

medical information, see Labor Code § 3762.
Workers' compensation and insurance, injury arising from provision of bloodborne disease,

preventive care to health care worker, see Labor Code § 3208.05.

Law Review And Journal Commentaries

California's constitutional right to privacy: Can it protect private figures from the unauthorized
publication of confidential medical information?  Gary Williams, 18 Loy. L.A. Ent. L.J. 1
(1997).

Confidentiality of HIV-related information: Responding to the resurgence of aggressive public
health interventions in the AIDS epidemic.  82 Cal.L.Rev. 113 (1994).

Protecting the medical patient's right to privacy.  Victoria K. Lin, 31 McGeorge L.Rev. 233 (2000).
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Collateral References:



Witkin, Evidence (3d ed) §1102
B-W Cal Civil Practice: Torts §39:14
Cal Jur 3d Heal Art §§103, 287, 289; Pollut §211

Notes Of Decisions

Disclosure to third parties 2
Exemptions 4
Patient 1
Waiver 3

1. Patient

Employee was "patient" of psychiatrist chosen by employer to examine employee in connection with request for
disability leave, for purposes of Confidentiality of Medical Information Act, even though psychiatrist saw
employee only once; this was an issue of law and not properly subject of expert testimony. Pettus v. Cole (App.
1 Dist. 1996) 57 Cal.Rptr.2d 46, 49 Cal.App.4th 402, modified on denial of rehearing, review denied. Health

 642

2. Disclosure to third parties

Disclosure by a physician of the patient's general medical condition is simply not actionable under the
Confidentiality of Medical Information Act, whether or not the patient has revealed it to third parties. Garrett v.
Young (App. 2 Dist. 2003) 1 Cal.Rptr.3d 134, 109 Cal.App.4th 1393. Health  642

3. Waiver

Any right patient had to recover against physician for allegedly disclosing medical information to her employer
in violation of Confidentiality of Medical Information Act was waived when she openly discussed her stress
and rash, which was visible, with numerous co-workers. Garrett v. Young (App. 2 Dist. 2003) 1 Cal.Rptr.3d
134, 109 Cal.App.4th 1393. Health  642

If a plaintiff himself discloses the damaging information he claims a physician revealed to his supervisors, in
violation of the Confidentiality of Medical Information Act, he will be hard pressed to claim any legally
protected privacy interest with respect to that information. Garrett v. Young (App. 2 Dist. 2003) 1 Cal.Rptr.3d
134, 109 Cal.App.4th 1393. Torts  351

4. Exemptions

Physician's disclosure to patient's employer that patient suffered from itching and stress, and that patient was
unable to return to work at that time, without divulging any information regarding specific medical diagnoses of
severe depression and anxiety, came within scope of provision under Confidentiality of Medical Information
Act exempting the disclosure of patient's general medical condition from prohibition against disclosure of
medical information absent express, written authorization by patient. Garrett v. Young (App. 2 Dist. 2003) 1
Cal.Rptr.3d 134, 109 Cal.App.4th 1393. Health  642

§ 56.06. Business organized for the purpose of maintaining medical information in order to supply
information to individual or health care provider for specified purposes; confidentiality; penalties 

     •     Historical Notes     •     Research References

(a) Any business organized for the purpose of maintaining medical information in order to make the
information available to an individual or to a provider of health care at the request of the individual or a



provider of health care, for purposes of allowing the individual to manage his or her information, or for the
diagnosis and treatment of the individual, shall be deemed to be a provider of health care subject to the
requirements of this part.  However, nothing in this section shall be construed to make a business specified in
this subdivision a provider of health care for purposes of any law other than this part, including laws that
specifically incorporate by reference the definitions of this part.

(b) Any business described in subdivision (a) shall maintain the same standards of confidentiality required of a
provider of health care with respect to medical information disclosed to the business.

(c) Any business described in subdivision (a) shall be subject to the penalties for improper use and disclosure of
medical information prescribed in this part.

CREDIT(S)
(Added by Stats.1993, c. 1004 (A.B.336), § 1.  Amended by Stats.2007, c. 699 (A.B.1298), § 1.)

Historical Notes

Historical And Statutory Notes

2007 Legislation
Stats.2007, c. 699 (A.B.1298), rewrote subd.(a); and in subds.(b) and (c), substituted "business" for

"corporation".  Prior to amendment, subd.(a) had read:
"(a) Any corporation organized for the primary purpose of maintaining medical information in order to

make the information available to the patient or to a provider of health care at the request of the
patient or a provider of health care, for purposes of diagnosis or treatment of the patient, shall be
deemed to be a provider of health care subject to the requirements of this part.  However, nothing in
this section shall be construed to make a corporation specified in this subdivision a provider of
health care for purposes of any law other than this part, including laws that specifically incorporate
by reference the definitions of this part."

Section 7 of Stats.2007, c. 699 (A.B.1298), provides:
"SEC. 7. No reimbursement is required by this act pursuant to Section 6 of Article XIII B of the

California Constitution because the only costs that may be incurred by a local agency or school
district will be incurred because this act creates a new crime or infraction, eliminates a crime or
infraction, or changes the penalty for a crime or infraction, within the meaning of Section 17556
of the Government Code, or changes the definition of a crime within the meaning of Section 6 of
Article XIII B of the California Constitution."

Research References

Cross References

"Medical information" defined for purposes of this Part, see Civil Code § 56.05.
"Patient" defined for purposes of this Part, see Civil Code § 56.05.
"Provider of health care" defined for purposes of this Part, see Civil Code§ 56.05.

Law Review And Journal Commentaries

Review of Selected 1993 California Legislation. 25 Pac.L.J. 458 (1994).
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Collateral References:
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§ 56.07. Medical profile, summary, or information provided; patient's written request; application 

     •     Research References     •     Notes of Decisions

(a) Except as provided in subdivision (c), upon the patient's written request, any corporation described in
Section 56.06, or any other entity that compiles or maintains medical information for any reason, shall provide
the patient, at no charge, with a copy of any medical profile, summary, or information maintained by the
corporation or entity with respect to the patient.

(b) A request by a patient pursuant to this section shall not be deemed to be an authorization by the patient for
the release or disclosure of any information to any person or entity other than the patient.

(c) This section shall not apply to any patient records that are subject to inspection by the patient pursuant to
Section 123110 of the Health and Safety Code and shall not be deemed to limit the right of a health care
provider to charge a fee for the preparation of a summary of patient records as provided in Section 123130 of
the Health and Safety Code.  This section shall not apply to a health care service plan licensed pursuant to
Chapter 2.2 (commencing with Section 1340) of Division 2 of the Health and Safety Code or a disability insurer
licensed pursuant to the Insurance Code.  This section shall not apply to medical information compiled or
maintained by a fire and casualty insurer or its retained counsel in the regular course of investigating or
litigating a claim under a policy of insurance that it has written.  For the purposes of this section, a fire and
casualty insurer is an insurer writing policies that may be sold by a fire and casualty licensee pursuant to
Section 1625 of the Insurance Code.

CREDIT(S)
(Added by Stats.2000, c. 1066 (S.B.1903), § 1.)

Research References

Cross References

"Authorization" defined for purposes of this Part, see Civil Code § 56.05.
"Health care service plan" defined for purposes of this Part, see Civil Code§ 56.05.
"Medical information" defined for purposes of this Part, see Civil Code § 56.05.
"Patient" defined for purposes of this Part, see Civil Code § 56.05.
2007 Main Volume

Notes Of Decisions

Construction with other laws 1

1. Construction with other laws

In applying Medical Injury Compensation Reform Act (MICRA) $250,000 cap on recovery of noneconomic
damages against physician where physician was two-thirds liable and nonmedical party one-third liable for
patient's $425,000 in noneconomic damages, nonmedical party's one-third was to be deducted from total award
before applying MICRA cap, rather than reducing total award to MICRA cap and then subtracting one-third.
Francies v. Kapla (App. 1 Dist. 2005) 26 Cal.Rptr.3d 501, 127 Cal.App.4th 1381, as modified. Health 
834(1)

Medical Injury Compensation Reform Act (MICRA) cap for noneconomic damages applied to patient's
recovery for his cause of action for physician's violation of Confidentiality of Medical Information Act (CMIA),



which was based on physician's professional negligence. Francies v. Kapla (App. 1 Dist. 2005) 26 Cal.Rptr.3d
501, 127 Cal.App.4th 1381, as modified. Health  834(1)

Chapter 2. Disclosure Of Medical Information By Providers

§ 56.10. Authorization; necessity; exceptions 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) No provider of health care, health care service plan, or contractor shall disclose medical information
regarding a patient of the provider of health care or an enrollee or subscriber of a health care service plan
without first obtaining an authorization, except as provided in subdivision (b) or (c).

(b) A provider of health care, a health care service plan, or a contractor shall disclose medical information if the
disclosure is compelled by any of the following:

(1) By a court pursuant to an order of that court.

(2) By a board, commission, or administrative agency for purposes of adjudication pursuant to its lawful
authority.

(3) By a party to a proceeding before a court or administrative agency pursuant to a subpoena, subpoena duces
tecum, notice to appear served pursuant to Section 1987 of the Code of Civil Procedure, or any provision
authorizing discovery in a proceeding before a court or administrative agency.

(4) By a board, commission, or administrative agency pursuant to an investigative subpoena issued under
Article 2 (commencing with Section 11180) of Chapter 2 of Part 1 of Division 3 of Title 2 of the Government
Code.

(5) By an arbitrator or arbitration panel, when arbitration is lawfully requested by either party, pursuant to a
subpoena duces tecum issued under Section 1282.6 of the Code of Civil Procedure, or any other provision
authorizing discovery in a proceeding before an arbitrator or arbitration panel.

(6) By a search warrant lawfully issued to a governmental law enforcement agency.

(7) By the patient or the patient's representative pursuant to Chapter 1 (commencing with Section 123100) of
Part 1 of Division 106 of the Health and Safety Code.

(8) By a coroner, when requested in the course of an investigation by the coroner's office for the purpose of
identifying the decedent or locating next of kin, or when investigating deaths that may involve public health
concerns, organ or tissue donation, child abuse, elder abuse, suicides, poisonings, accidents, sudden infant
deaths, suspicious deaths, unknown deaths, or criminal deaths, or when otherwise authorized by the decedent's
representative.  Medical information requested by the coroner under this paragraph shall be limited to
information regarding the patient who is the decedent and who is the subject of the investigation and shall be
disclosed to the coroner without delay upon request.

(9) When otherwise specifically required by law.

(c) A provider of health care or a health care service plan may disclose medical information as follows:

(1) The information may be disclosed to providers of health care, health care service plans, contractors, or other
health care professionals or facilities for purposes of diagnosis or treatment of the patient.  This includes, in an
emergency situation, the communication of patient information by radio transmission or other means between
emergency medical personnel at the scene of an emergency, or in an emergency medical transport vehicle, and



emergency medical personnel at a health facility licensed pursuant to Chapter 2 (commencing with Section
1250) of Division 2 of the Health and Safety Code.

(2) The information may be disclosed to an insurer, employer, health care service plan, hospital service plan,
employee benefit plan, governmental authority, contractor, or any other person or entity responsible for paying
for health care services rendered to the patient, to the extent necessary to allow responsibility for payment to be
determined and payment to be made.  If (A) the patient is, by reason of a comatose or other disabling medical
condition, unable to consent to the disclosure of medical information and (B) no other arrangements have been
made to pay for the health care services being rendered to the patient, the information may be disclosed to a
governmental authority to the extent necessary to determine the patient's eligibility for, and to obtain, payment
under a governmental program for health care services provided to the patient.  The information may also be
disclosed to another provider of health care or health care service plan as necessary to assist the other provider
or health care service plan in obtaining payment for health care services rendered by that provider of health care
or health care service plan to the patient.

(3) The information may be disclosed to a person or entity that provides billing, claims management, medical
data processing, or other administrative services for providers of health care or health care service plans or for
any of the persons or entities specified in paragraph (2).  However, no information so disclosed shall be further
disclosed by the recipient in any way that would violate this part.

(4) The information may be disclosed to organized committees and agents of professional societies or of
medical staffs of licensed hospitals, licensed health care service plans, professional standards review
organizations, independent medical review organizations and their selected reviewers, utilization and quality
control peer review organizations as established by Congress in Public Law 97-248 in 1982, contractors, or
persons or organizations insuring, responsible for, or defending professional liability that a provider may incur,
if the committees, agents, health care service plans, organizations, reviewers, contractors, or persons are
engaged in reviewing the competence or qualifications of health care professionals or in reviewing health care
services with respect to medical necessity, level of care, quality of care, or justification of charges.

(5) The information in the possession of a provider of health care or health care service plan may be reviewed
by a private or public body responsible for licensing or accrediting the provider of health care or health care
service plan.  However, no patient-identifying medical information may be removed from the premises except
as expressly permitted or required elsewhere by law, nor shall that information be further disclosed by the
recipient in any way that would violate this part.

(6) The information may be disclosed to the county coroner in the course of an investigation by the coroner's
office when requested for all purposes not included in paragraph (8) of subdivision (b).

(7) The information may be disclosed to public agencies, clinical investigators, including investigators
conducting epidemiologic studies, health care research organizations, and accredited public or private nonprofit
educational or health care institutions for bona fide research purposes.  However, no information so disclosed
shall be further disclosed by the recipient in any way that would disclose the identity of a patient or violate this
part.

(8) A provider of health care or health care service plan that has created medical information as a result of
employment-related health care services to an employee conducted at the specific prior written request and
expense of the employer may disclose to the employee's employer that part of the information that:

(A) Is relevant in a lawsuit, arbitration, grievance, or other claim or challenge to which the employer and the
employee are parties and in which the patient has placed in issue his or her medical history, mental or physical
condition, or treatment, provided that information may only be used or disclosed in connection with that
proceeding.

(B) Describes functional limitations of the patient that may entitle the patient to leave from work for medical
reasons or limit the patient's fitness to perform his or her present employment, provided that no statement of



medical cause is included in the information disclosed.

(9) Unless the provider of health care or health care service plan is notified in writing of an agreement by the
sponsor, insurer, or administrator to the contrary, the information may be disclosed to a sponsor, insurer, or
administrator of a group or individual insured or uninsured plan or policy that the patient seeks coverage by or
benefits from, if the information was created by the provider of health care or health care service plan as the
result of services conducted at the specific prior written request and expense of the sponsor, insurer, or
administrator for the purpose of evaluating the application for coverage or benefits.

(10) The information may be disclosed to a health care service plan by providers of health care that contract
with the health care service plan and may be transferred among providers of health care that contract with the
health care service plan, for the purpose of administering the health care service plan.  Medical information may
not otherwise be disclosed by a health care service plan except in accordance with the provisions of this part.

(11) Nothing in this part shall prevent the disclosure by a provider of health care or a health care service plan to
an insurance institution, agent, or support organization, subject to Article 6.6 (commencing with Section 791) of
Part 2 of Division 1 of the Insurance Code, of medical information if the insurance institution, agent, or support
organization has complied with all requirements for obtaining the information pursuant to Article 6.6
(commencing with Section 791) of Part 2 of Division 1 of the Insurance Code.

(12) The information relevant to the patient's condition and care and treatment provided may be disclosed to a
probate court investigator in the course of any investigation required or authorized in a conservatorship
proceeding under the Guardianship-Conservatorship Law as defined in Section 1400 of the Probate Code, or to
a probate court investigator, probation officer, or domestic relations investigator engaged in determining the
need for an initial guardianship or continuation of an existent guardianship.

(13) The information may be disclosed to an organ procurement organization or a tissue bank processing the
tissue of a decedent for transplantation into the body of another person, but only with respect to the donating
decedent, for the purpose of aiding the transplant.  For the purpose of this paragraph, the terms "tissue bank"
and "tissue" have the same meaning as defined in Section 1635 of the Health and Safety Code.

(14) The information may be disclosed when the disclosure is otherwise specifically authorized by law,
including, but not limited to, the voluntary reporting, either directly or indirectly, to the federal Food and Drug
Administration of adverse events related to drug products or medical device problems.

(15) Basic information, including the patient's name, city of residence, age, sex, and general condition, may be
disclosed to a state or federally recognized disaster relief organization for the purpose of responding to disaster
welfare inquiries.

(16) The information may be disclosed to a third party for purposes of encoding, encrypting, or otherwise
anonymizing data.  However, no information so disclosed shall be further disclosed by the recipient in any way
that would violate this part, including the unauthorized manipulation of coded or encrypted medical information
that reveals individually identifiable medical information.

(17) For purposes of disease management programs and services as defined in Section 1399.901 of the Health
and Safety Code, information may be disclosed as follows: (A) to an entity contracting with a health care
service plan or the health care service plan's contractors to monitor or administer care of enrollees for a covered
benefit, if the disease management services and care are authorized by a treating physician, or (B) to a disease
management organization, as defined in Section 1399.900 of the Health and Safety Code, that complies fully
with the physician authorization requirements of Section 1399.902 of the Health and Safety Code, if the health
care service plan or its contractor provides or has provided a description of the disease management services to
a treating physician or to the health care service plan's or contractor's network of physicians.  Nothing in this
paragraph shall be construed to require physician authorization for the care or treatment of the adherents of a
well- recognized church or religious denomination who depend solely upon prayer or spiritual means for
healing in the practice of the religion of that church or denomination.



(18) The information may be disclosed, as permitted by state and federal law or regulation, to a local health
department for the purpose of preventing or controlling disease, injury, or disability, including, but not limited
to, the reporting of disease, injury, vital events, including, but not limited to, birth or death, and the conduct of
public health surveillance, public health investigations, and public health interventions, as authorized or
required by state or federal law or regulation.

(19) The information may be disclosed, consistent with applicable law and standards of ethical conduct, by a
psychotherapist, as defined in Section 1010 of the Evidence Code, if the psychotherapist, in good faith, believes
the disclosure is necessary to prevent or lessen a serious and imminent threat to the health or safety of a
reasonably foreseeable victim or victims, and the disclosure is made to a person or persons reasonably able to
prevent or lessen the threat, including the target of the threat.

(20) The information may be disclosed as described in Section 56.103.

(d) Except to the extent expressly authorized by the patient or enrollee or subscriber or as provided by
subdivisions (b) and (c), no provider of health care, health care service plan, contractor, or corporation and its
subsidiaries and affiliates shall intentionally share, sell, use for marketing, or otherwise use any medical
information for any purpose not necessary to provide health care services to the patient.

(e) Except to the extent expressly authorized by the patient or enrollee or subscriber or as provided by
subdivisions (b) and (c), no contractor or corporation and its subsidiaries and affiliates shall further disclose
medical information regarding a patient of the provider of health care or an enrollee or subscriber of a health
care service plan or insurer or self-insured employer received under this section to any person or entity that is
not engaged in providing direct health care services to the patient or his or her provider of health care or health
care service plan or insurer or self-insured employer.

CREDIT(S)
(Added by Stats.2000, c. 1068 (A.B.1836), § 1.16, operative Jan. 1, 2003.  Amended by Stats.2002, c. 123
(A.B.1958), § 1, operative Jan. 1, 2003; Stats.2003, c. 562 (A.B.715), § 2; Stats.2006, c. 874 (S.B.1430), § 2;
Stats.2007, c. 506 (A.B.1178), § 1; Stats.2007, c. 552 (A.B.1687), § 2; Stats.2007, c. 553 (A.B.1727), § 1.9.)

Historical Notes

Historical And Statutory Notes

2007 Legislation
Sections 2 and 3 of Stats.2007, c. 506 (A.B.1178), provide:
"SEC. 2.(a) Section 1.5 of this bill incorporates amendments to Section 56.10 of the Civil Code

proposed by both this bill and AB 1727 [Stats.2007, c. 553].  It shall only become operative if
(1) both bills are enacted and become effective on or before January 1, 2008, (2) each bill
amends Section 56.10 of the Civil Code, (3) AB 1687 [Stats.2007, c. 552] is not enacted or as
enacted does not amend that section, and (4) this bill is enacted after AB 1727 [Stats.2007, c.
553], in which case Sections 1, 1.7, and 1.9 of this bill shall not become operative.

"(b) Section 1.7 of this bill incorporates amendments to Section 56.10 of the Civil Code proposed by
both this bill and AB 1687 [Stats.2007, c. 552].  It shall only become operative if (1) both bills
are enacted and become effective on or before January 1, 2008, (2) each bill amends Section
56.10 of the Civil Code, (3) AB 1727 [Stats.2007, c. 553] is not enacted or as enacted does not
amend that section, and (4) this bill is enacted after AB 1687 [Stats.2007, c. 552] in which case
Sections 1, 1.5, and 1.9 of this bill shall not become operative.

"(c) Section 1.9 of this bill incorporates amendments to Section 56.10 of the Civil Code proposed by
this bill, AB 1687 [Stats.2007, c. 552], and AB 1727 [Stats.2007, c. 553].  It shall only become
operative if (1) all three bills are enacted and become effective on or before January 1, 2008, (2)
all three bills amend Section 56.10 of the Civil Code, and (3) this bill is enacted after AB 1687



[Stats.2007, c. 552] and AB 1727 [Stats.2007, c. 553], in which case Sections 1, 1.5, and 1.7 of
this bill shall not become operative.

"SEC. 3. No reimbursement is required by this act pursuant to Section 6 of Article XIII B of the
California Constitution because the only costs that may be incurred by a local agency or school
district will be incurred because this act creates a new crime or infraction, eliminates a crime or
infraction, or changes the penalty for a crime or infraction, within the meaning of Section 17556
of the Government Code, or changes the definition of a crime within the meaning of Section 6 of
Article XIII B of the California Constitution."

Amendments of this section by §§ 1.5, 1.7, and 1.9 of Stats.2007, c. 506 (A.B.1178), failed to become
operative under the provisions of § 2 of that Act.

Section 4 of Stats.2007, c. 552 (A.B.1687), provides:
"SEC. 4.(a) Section 2.5 of this bill incorporates amendments to Section 56.10 of the Civil Code

proposed by both this bill and AB 1178 [Stats.2007, c. 506].  It shall only become operative if
(1) both bills are enacted and become effective on or before January 1, 2008, (2) each bill
amends Section 56.10 of the Civil Code, (3) AB 1727 [Stats.2007, c. 553] is not enacted or as
enacted does not amend that section, and (4) this bill is enacted after AB 1178 [Stats.2007, c.
506], in which case Sections 2, 2.7, and 2.9 of this bill shall not become operative.

"(b) Section 2.7 of this bill incorporates amendments to Section 56.10 of the Civil Code proposed by
both this bill and AB 1727 [Stats.2007, c. 553].  It shall only become operative if (1) both bills
are enacted and become effective on or before January 1, 2008, (2) each bill amends Section
56.10 of the Civil Code, (3) AB 1178 [Stats.2007, c. 506] is not enacted or as enacted does not
amend that section, and (4) this bill is enacted after AB 1727 [Stats.2007, c. 553] in which case
Sections 2, 2.5, and 2.9 of this bill shall not become operative.

"(c) Section 2.9 of this bill incorporates amendments to Section 56.10 of the Civil Code proposed by
this bill, AB 1178 [Stats.2007, c. 506], and AB 1727 [Stats.2007, c. 553].  It shall only become
operative if (1) all three bills are enacted and become effective on or before January 1, 2008, (2)
all three bills amend Section 56.10 of the Civil Code, and (3) this bill is enacted after AB 1178
[Stats.2007, c. 506] and AB 1727 [Stats.2007, c. 553], in which case Sections 2, 2.5, and 2.7 of
this bill shall not become operative."

Amendments of this section by §§ 2.5, 2.7, and 2.9 of Stats.2007, c. 552, (A.B.1687), failed to become
operative under the provisions of § 4 of that Act.

For legislative findings and declarations, and reimbursement provisions relating to Stats.2007, c. 552
(A.B.1687), see Historical and Statutory Notes under Civil Code § 56.103.

Stats.2007, c. 553 (A.B.1727), in subd.(c), in par.(3), made a nonsubstantive change in the first sentence,
and in the second sentence, substituted "violate" for "be violative of"; made nonsubstantive changes
in the first sentence of par.(5); in par.(7), in the second sentence, made a nonsubstantive change, and
substituted "violate" for "be violative of"; in par.(12), substituted "in the course of any investigation
required or authorized in a conservatorship proceeding under the Guardianship-Conservatorship Law
as defined in Section 1400 of the Probate Code" for "engaged in determining the need for an initial
conservatorship or continuation of an existent conservatorship, if the patient is unable to give
informed consent"; in par.(14), substituted "including, but not limited to," for "such as"; in par.(16),
in the second sentence, substituted "violate" for "be violative of"; made nonsubstantive changes
throughout par.(17); in par.(18), substituted ", including, but not limited to," for "such as"; and added
pars.(19) and (20).

Section 30 of Stats.2007, c. 553 (A.B.1727), provides:
"SEC. 30.(a) Section 1.5 of this bill incorporates amendments to Section 56.10 of the Civil Code

proposed by both this bill and AB 1178 [Stats.2007, c. 506].  It shall only become operative if
(1) both bills are enacted and become effective on or before January 1, 2008, (2) each bill
amends Section 56.10 of the Civil Code, (3) AB 1687 [Stats.2007, c. 552] is not enacted or as
enacted does not amend that section, and (4) this bill is enacted after AB 1178 [Stats.2007, c.
506], in which case Sections 1, 1.7, and 1.9 of this bill shall not become operative.

"(b) Section 1.7 of this bill incorporates amendments to Section 56.10 of the Civil Code proposed by



both this bill and AB 1687 [Stats.2007, c. 552].  It shall only become operative if (1) both bills
are enacted and become effective on or before January 1, 2008, (2) each bill amends Section
56.10 of the Civil Code, (3) AB 1178 [Stats.2007, c. 506] is not enacted or as enacted does not
amend that section, and (4) this bill is enacted after AB 1687 [Stats.2007, c. 552] in which case
Sections 1, 1.5, and 1.9 of this bill shall not become operative.

"(c) Section 1.9 of this bill incorporates amendments to Section 56.10 of the Civil Code proposed by
this bill, AB 1178 [Stats.2007, c. 506], and AB 1687 [Stats.2007, c. 552]  It shall only become
operative if (1) all three bills are enacted and become effective on or before January 1, 2008, (2)
all three bills amend Section 56.10 of the Civil Code, and (3) this bill is enacted after AB 1178
[Stats.2007, c. 506] and AB 1687 [Stats.2007, c. 552], in which case Sections 1, 1.5, and 1.7 of
this bill shall not become operative."

Amendments of this section by §§ 1, 1.5, and 1.7 of Stats.2007, c. 553 (S.B.1727), failed to become
operative under the provisions of § 30 of that Act.

For reimbursement provisions relating to Stats.2007, c. 553 (A.B.1727), see Historical and Statutory
Notes under Probate Code § 1456.

Section affected by two or more acts at the same session of the Legislature, see Government Code §
9605.
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Addition of a section of this number by §§ 1.9, 1.10, 1.11, 1.12, 1.13, 1.14 and 1.15 of Stats.2000, c.

1068, failed to become operative under the provisions of § 5 of that Act.
Stats.2002, c. 123 (A.B.1958), in subd.(b), inserted a new par.(8) and renumbered as par.(9) former

par.(8); and, in subd.(c), added "when requested for all purposes not included in paragraph (8) of
subdivision (b)", at the end of par.(6), and made nonsubstantive changes in par.(15).

The 2002 amendment of this section by c. 123 explicitly amended the 2000 addition of this section by c.
1068, § 1.16.

Stats.2003, c. 562 (A.B.715), in subd.(d), inserted "use for marketing," and made a nonsubstantive
change; and deleted subd.(f), which had read: "(f) This section shall become operative January 1,
2003."

For letter of intent regarding Stats.2003, c. 562 (A.B.715), see Historical and Statutory Notes under
Civil Code § 56.05.

Stats.2006, c. 874 (S.B.1430), in subd.(c), added par.(18) relating to disclosure to government officials
and made a nonsubstantive change to correct grammar.

Section 1 of Stats.2006, c. 874 (S.B.1430), provides:
"This act shall be known, and may be cited as the Local Pandemic and Emergency Health

Preparedness Act of 2006."
Former § 56.10, added by Stats.1981, c. 782, § 2, amended by Stats.1983, c. 1246, § 1; Stats.1984, c.

442, § 1; Stats.1984, c. 967, § 2; Stats.1986, c. 633, § 1; Stats.1990, c. 911 (S.B.2328), § 1;
Stats.1991, c. 591 (A.B.1179),§ 1; Stats.1992, c. 427 (A.B.3355), § 9; Stats.1992, c. 572 (S.B.1455),
§ 1; Stats.1993, c. 659 (A.B.525), § 1; Stats.1994, c. 700 (S.B.1457), § 3; Stats.1999, c. 526
(S.B.19), § 2; Stats.2000, c. 1065 (A.B.2414), § 1; Stats.2000, c. 1066 (S.B.1903), § 2; Stats.2000, c.
1067 (S.B.2094), § 2.3; Stats.2000, c. 1068 (A.B.1836), § 1.8, relating to authorization for disclosure
of medical information by providers, was repealed by its own terms, operative Jan. 1, 2003.  See this
section.

Sections 46 and 47 of Stats.1983, c. 1246 provide:
"Section 45 of this act shall become operative July 1, 1984.
"Section 1 and Sections 3 to 45, inclusive, of this act are intended by the Legislature only as a

recompilation of existing law, and it is not the intent of the Legislature to affect pending litigation
regarding the scope, validity, or constitutionality of the Medical Malpractice Reform Act as enacted
by Chapters 1 and 2 of the 1975 Second Extraordinary Session."

Former § 56.10, added by Stats.1979, c. 773, p. 2645, § 1, amended by Stats.1981, c. 143, § 1, relating
to similar subject matter, was repealed by Stats.1981, c. 782, § 1.5.  See this section and Civil Code
§ 56.11 and § 56.12.



Derivation: Former § 56.10, added by Stats.1981, c. 782, § 2, amended by Stats.1983, c. 1246, § 1;
Stats.1984, c. 442, § 1; Stats.1984, c. 967, § 2; Stats.1986, c. 633, § 1; Stats.1990, c. 911 (S.B.2328),
§ 1; Stats.1991, c. 591 (A.B.1179), § 1; Stats.1992, c. 427 (A.B.3355), § 9; Stats.1992, c. 572
(S.B.1455), § 1; Stats.1993, c. 659 (A.B.525), § 1; Stats.1994, c. 700 (S.B.1457), § 3; Stats.1999, c.
526 (S.B.19), § 2; Stats.2000, c. 1065 (A.B.2414), § 1; Stats.2000, c. 1066 (S.B.1903), § 2;
Stats.2000, c. 1067 (S.B.2094), § 2.3; Stats.2000, c. 1068 (A.B.1836), § 1.8.

Former § 56.10, added by Stats.1979, c. 773, p. 2645, § 1, amended by Stats.1981, c. 143, § 1.
Former §§ 56.15, 56.16, 56.24, added by Stats.1979, c. 773, p. 2645, § 1.
Former § 56.29, added by Stats.1981, c. 106, § 1.
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"Authorization" defined for purposes of this Part, see Civil Code § 56.05.
California Work Opportunity and Responsibility to Kids Act, disclosure between team members of

information related to CalWORKs clients, see Welfare and Institutions Code § 11325.93.
"Contractor" defined for purposes of this Part, see Civil Code § 56.05.
Coroners, duties of county coroners, inquests and autopsies, see Government Code § 27460 et seq.
Coroners, registration of death, responsibilities of coroners, see Health and Safety Code § 102850 et

seq.
Department of Health Services, generally, see Health and Safety Code § 100100 et seq.
Disease management organizations, receipt of medical information, confidentiality and disclosure,

see Health and Safety Code § 1399.903.
Domestic violence death review teams, disclosure of medical information, see Penal Code §

11163.3.
Elder death review teams, confidentiality and disclosure of information, see Penal Code § 11174.8.
"Health care service plan" defined for purposes of this Part, see Civil Code§ 56.05.
Integrated children's services programs, disclosure of information and records, see Welfare and

Institutions Code § 18986.46.
Inventories of medical supplies and drugs, disclosure to local health officials, see Health and Safety

Code § 120176.
"Marketing" defined for purposes of this Part, see Civil Code § 56.05.
"Medical information" defined for purposes of this Part, see Civil Code § 56.05.
"Patient" defined for purposes of this Part, see Civil Code § 56.05.
Personal health care, administration, reporting and recording of patient test results, see Health and

Safety Code § 123148.
"Provider of health care" defined for purposes of this Part, see Civil Code§ 56.05.
Response to discharge or release of contagious or communicable biologic agent, authority of first

responders to isolate exposed individuals, punishment for noncompliance, see Health and Safety
Code § 101080.2.

Search warrants, see Penal Code § 1523 et seq.
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1. Construction and application

Provision of the Confidentiality of Medical Information Act authorizing the disclosure of medical information



regarding a patient to persons insuring, responsible for, or defending professional liability that a provider may
incur does not contain a requirement that the information be relevant; legislative determination to omit a
relevancy limitation is an acknowledgement that all patient information in provider's possession is sufficiently
potentially relevant to a malpractice claim to merit disclosure to provider's own attorneys. California Consumer
Health Care Council v. Kaiser Foundation Health Plan, Inc.(App. 1 Dist. 2006) 47 Cal.Rptr.3d 593, 142
Cal.App.4th 21, review denied. Health  642

Dentist's communication to police department concerning suspicion that police officer had prescription drug
problem was privileged under Confidentiality of Medical Information Act exception allowing release of
medical information "when the disclosure is otherwise specifically authorized by law"; state had policy of
encouraging reports concerning unfitness of law enforcement officers, city charter codified city's "strong public
policy of encouraging citizens to report claims of misconduct by police officers," and city and state had
procedures for acting upon misconduct reports. Shaddox v. Bertani (App. 1 Dist. 2003) 2 Cal.Rptr.3d 808, 110
Cal.App.4th 1406, rehearing denied. Health  642

Dentist's communication to police department concerning suspicion that police officer had prescription drug
problem was made in the course of an "official proceeding authorized by law" and was consequently privileged
and did not violate Confidentiality of Medical Information Act, even though officer was not on duty or
performing official duties but rather was off-duty, unarmed, and in civilian dress when he consulted dentist
during private dental appointment. Shaddox v. Bertani (App. 1 Dist. 2003) 2 Cal.Rptr.3d 808, 110 Cal.App.4th
1406, rehearing denied. Health  642

Confidentiality of Medical Information Act requires health care provider to hold confidential a patient's medical
information unless information falls under one of several exceptions to the Act. Pettus v. Cole (App. 1 Dist.
1996) 57 Cal.Rptr.2d 46, 49 Cal.App.4th 402, modified on denial of rehearing, review denied. Health  642

More specific privileges established by Confidentiality of Medical Information Act supersede general privilege
of communication between two interested parties, where communication involves disclosure of employee's
medical information by health care provider to employer. Pettus v. Cole (App. 1 Dist. 1996) 57 Cal.Rptr.2d 46,
49 Cal.App.4th 402, modified on denial of rehearing, review denied. Health  642

Except for disclosure expressly authorized by Confidentiality of Medical Information Act, employee's
expectation that psychiatrists selected by employer to examine employee in connection with request for
disability leave would maintain confidentiality of their discussions was reasonable; although employee put his
mental condition in issue by requesting paid disability leave and employer had right to know whether employee
was in fact disabled and perhaps whether disability was work-related, detailed psychiatric information
ultimately used to make adverse personnel decisions about employee was far more than employer needed to
accomplish legitimate objectives. Pettus v. Cole (App. 1 Dist. 1996) 57 Cal.Rptr.2d 46, 49 Cal.App.4th 402,
modified on denial of rehearing, review denied. Constitutional Law  1232; Health  642; Health 
709(2)

To violate Confidentiality of Medical Information Act, provider of health care must make unauthorized,
unexcused disclosure of privileged medical information; provider is relieved from liability if it can show that
disclosure is excepted either by mandatory or by permissive provisions of Act, allowing disclosure of medical
information under specified circumstances. Heller v. Norcal Mutual Ins. Co.(1994) 32 Cal.Rptr.2d 200, 8
Cal.4th 30, 876 P.2d 999, certiorari denied 115 S.Ct. 669, 513 U.S. 1059, 130 L.Ed.2d 602. Health  642

It is medical provider alone who may invoke mandatory and permissive statutory exceptions to nondisclosure of
medical information under Confidentiality of Medical Information Act. Heller v. Norcal Mutual Ins. Co.(1994)
32 Cal.Rptr.2d 200, 8 Cal.4th 30, 876 P.2d 999, certiorari denied 115 S.Ct. 669, 513 U.S. 1059, 130 L.Ed.2d
602. Health  642

2. Construction with other laws

Psychiatrist's disclosure of personal medical information regarding employee to employer was not privileged



under general privilege of communication between two interested parties, as that privilege was superseded by
Confidentiality of Medical Information Act. Pettus v. Cole (App. 1 Dist. 1996) 57 Cal.Rptr.2d 46, 49
Cal.App.4th 402, modified on denial of rehearing, review denied. Health  642

3. Deceased patients

Medical records of person who dies in private nursing home are not available, without consent of personal
representative, to private persons who wish to investigate cause of death but who bear no legal or familial
relationship to deceased. 69 Op.Atty.Gen. 14, 2-13-86.

4. Subpoenas

Fertility clinic's disclosure of patient's medical records in response to subpoena duces tecum, which was filed by
her ex-fiancé in fraud action against her, was compelled by Confidentiality of Medical Information Act
(CMIA), given patient's failure to object when she received notice of subpoena, through her attorney, from
clinic. Colleen M. v. Fertility and Surgical Associates of Thousand Oaks (App. 2 Dist. 2005) 34 Cal.Rptr.3d
439, 132 Cal.App.4th 1466, rehearing denied, review denied. Health  642

This section allows licensed physician to release records pertaining to psychiatric treatment furnished to patient
without patient's authorization when production of records is compelled by subpoena duces tecum issued in
judicial proceeding in which physician is not a party, and when copies of subpoena and affidavit, accompanied
by notice to patient or patient's attorney, have been served in accordance with C.C.P. § 1985.3. Inabnit v.
Berkson (App. 5 Dist. 1988) 245 Cal.Rptr. 525, 199 Cal.App.3d 1230, review denied. Health  642

5. Instructional or professional purpose

Plastic surgeon's use of patient's pictures in connection with article regarding surgeon's practice was use for
"instructional or professional purpose," within meaning of authorization signed by patient prior to his surgery;
accordingly, surgeon did not breach any fiduciary duty to patient sufficient to render debt nondischargeable,
even assuming that any such fiduciary duty existed. In re Karlin, 9th Cir.BAP (Cal.)1989, 112 B.R. 319,
affirmed 940 F.2d 1534. Bankruptcy  3376(1); Health  642

6. Malpractice insurer

Nonparty treating physician's disclosure of patient's medical information to defendant physician's malpractice
insurer came within permissive exception to Confidentiality of Medical Information Act for disclosure to
insurer responsible for defending professional liability, in light of nonparty treating physician's status as
associate of defendant physician and fact that he was himself at risk of medical malpractice exposure. Heller v.
Norcal Mutual Ins. Co.(1994) 32 Cal.Rptr.2d 200, 8 Cal.4th 30, 876 P.2d 999, certiorari denied 115 S.Ct. 669,
513 U.S. 1059, 130 L.Ed.2d 602. Health  642

7. Functional limitations

Disclosure by psychiatrists selected by employer of detailed reports of employee's psychiatric evaluations
conducted following employee's request for disability leave violated Confidentiality of Medical Information
Act, which limited permissible disclosure to description of "functional limitations" and prohibited disclosure of
"medical cause" of limitations. Pettus v. Cole (App. 1 Dist. 1996) 57 Cal.Rptr.2d 46, 49 Cal.App.4th 402,
modified on denial of rehearing, review denied. Health  642; Health  709(2)

8. Disability leave

Employee's request for disability leave was not a "proceeding" to which employer and employee were parties,
for purposes of permissive disclosure exception to Confidentiality of Medical Information Act; employee
complied with company procedure and submitted to medical examinations to have disability validated without
objection. Pettus v. Cole (App. 1 Dist. 1996) 57 Cal.Rptr.2d 46, 49 Cal.App.4th 402, modified on denial of
rehearing, review denied. Health  642; Health  709(2)



Psychiatrists' release to employer of detailed reports of psychiatric evaluations conducted of employee in
connection with his request for disability leave were not protected by exception to Confidentiality of Medical
Information Act for "proceedings" between employee and employer, even if dispute was such a "proceeding";
section of Act regarding medical information created as result of employment-related health examinations
provided to employee at request and expense of employer was more directly applicable to facts of case. Pettus
v. Cole (App. 1 Dist. 1996) 57 Cal.Rptr.2d 46, 49 Cal.App.4th 402, modified on denial of rehearing, review
denied. Health  642; Health  709(2)

Psychiatrists' disclosure to employer of detailed reports of employee's employment-related psychiatric
evaluation were not protected by excepting to Confidentiality of Medical Reformation Act regarding
"proceedings" between employee and employer, even if dispute was such a "proceeding," as information
obtained by employer was not used or disclosed only in connection with that proceeding. Pettus v. Cole (App. 1
Dist. 1996) 57 Cal.Rptr.2d 46, 49 Cal.App.4th 402, modified on denial of rehearing, review denied. Health 
642; Health  709(2)

9. Sponsor, insurer, or administrator

Fact that employee requested leave under employer's short-term disability policy did not permit psychiatrists
chosen by employer to examine employee to disclose highly personal medical information directly to
employee's second-line supervisor, even if short-term disability plan was self-insured, as there was no
indication that supervisor was "sponsor, insurer, or administrator" of plan or was otherwise appropriate
recipient of information. Pettus v. Cole (App. 1 Dist. 1996) 57 Cal.Rptr.2d 46, 49 Cal.App.4th 402, modified on
denial of rehearing, review denied. Health  642; Health  709(2)

No information beyond that describing functional limitations that could entitle employee to leave from work for
medical reasons or limit fitness to perform employment could have been disclosed to employer in capacity as
employer without employee's specific authorization, even if psychiatrists selected by employer to examine
employee made full disclosure of personal medical information regarding employee to employer in its capacity
as self-insured insurer of short-term disability policy. Pettus v. Cole (App. 1 Dist. 1996) 57 Cal.Rptr.2d 46, 49
Cal.App.4th 402, modified on denial of rehearing, review denied. Health  642; Health  709(2)

10. Employers

Employer is not allowed access to detailed family or medical histories of its employees, or to intricacies of its
employees' mental processes, without individual employee's freely-given consent to particular disclosure or
some other substantial justification. Pettus v. Cole (App. 1 Dist. 1996) 57 Cal.Rptr.2d 46, 49 Cal.App.4th 402,
modified on denial of rehearing, review denied. Labor And Employment  89; Labor And Employment 
90

Psychiatrists chosen by employer to examine employee who requested disability leave failed to adequately
justify invasion of employee's privacy interests caused by disclosure of private medical information to
employer; employers' expectations about what medical information they would receive should have been
tempered by amendments to Confidential Medical Information Act, employer only needed opinion as to
existence of functional limitations and industrial versus nonindustrial nature of injury, and less intrusive
alternatives to full disclosure would have served interests equally well. Pettus v. Cole (App. 1 Dist. 1996) 57
Cal.Rptr.2d 46, 49 Cal.App.4th 402, modified on denial of rehearing, review denied. Constitutional Law 
1232; Health  642; Health  709(2)

Employer was liable for "use" of psychiatric information about employee as basis for decision to force
employee into inpatient alcohol treatment program and ultimately as basis for termination, as no written
authorization for disclosure was obtained from employee, and use did not fall within exception to
Confidentiality of Medical Information Act. Pettus v. Cole (App. 1 Dist. 1996) 57 Cal.Rptr.2d 46, 49
Cal.App.4th 402, modified on denial of rehearing, review denied. Labor And Employment  819; Labor And
Employment  90



It is reasonable for employee to expect that details of personal life and thoughts, communicated in confidence to
psychiatrist, will be shielded against scrutiny by employer, even though employee has placed his mental
condition in issue by requesting paid leave for medical reasons, has submitted to psychiatric examination, and
knows that psychiatrist will report back to employer. Pettus v. Cole (App. 1 Dist. 1996) 57 Cal.Rptr.2d 46, 49
Cal.App.4th 402, modified on denial of rehearing, review denied. Constitutional Law  1232; Labor And
Employment  90

11. Schools

So that relevant Education Code statutes are not eviscerated by the requirements of Family Code and Health
and Safety Code statutes, and because of a clear legislative intent to shield minors from the possibility that
parental consent might be withheld, and from the necessity of revealing the minor's request for services, a
school district may not adopt a policy pursuant to which the district will notify a parent when a student leaves
school to obtain confidential medical services, nor may a school district require that a student obtain written
parental consent prior to releasing the student from school to receive confidential medical services.
Op.Atty.Gen. No. 04-112 (November 29, 2004), 2004 WL 2711073.

12. Remedies

Arbitrator's award, that terminated employee be reinstated with back pay, was valid despite claim that
enforcement would require employer to obtain medical records of employee, in violation of California law. SSA
Terminals v. Machinists Automotive Trades Dist. Lodge No. 190, N.D.Cal.2003, 244 F.Supp.2d 1031. Labor
And Employment  1595(12); Labor And Employment  1595(15)

Proper remedy for alleged disclosure of confidential patient information by private hospital that was under
contract with State Medi-Cal program to provide medical services to low income patients was action under
Confidentiality of Medical Information Act, rather than action under Information Practices Act, which applies
only to "agencies." Jennifer M. v. Redwood Women's Health Center (App. 1 Dist. 2001) 105 Cal.Rptr.2d 544,
88 Cal.App.4th 81. Health  257; Records  31

13. Party responsible for payment

Fertility clinic's disclosure of details of patient's treatment to her ex-fiancé was authorized under Confidentiality
of Medical Information Act (CMIA) exception permitting disclosure to person responsible for patient's health
care costs; patient had billed her treatment to her ex-fiancé's credit card, and thus when he called inquiring
about details of her treatment, disclosure of such details was authorized under exception. Colleen M. v. Fertility
and Surgical Associates of Thousand Oaks (App. 2 Dist. 2005) 34 Cal.Rptr.3d 439, 132 Cal.App.4th 1466,
rehearing denied, review denied. Health  642

Patient had reasonable expectation of privacy against disclosure of the nature of her in vitro fertilization
treatment at fertility clinic to her ex-fiancé, despite fact that she had charged treatment to her ex-fiancé's credit
card so that he would be alerted to the fact of her treatment. Colleen M. v. Fertility and Surgical Associates of
Thousand Oaks (App. 2 Dist. 2005) 34 Cal.Rptr.3d 439, 132 Cal.App.4th 1466, rehearing denied, review
denied. Torts  351

14. Disclosure of information to attorney

Practice of health plan of transmitting to its attorneys medical information concerning plan's patients who were
either making or contemplating making medical malpractice claims against the plan was authorized by, and thus
did not violate, the Confidentiality of Medical Information Act. California Consumer Health Care Council v.
Kaiser Foundation Health Plan, Inc.(App. 1 Dist. 2006) 47 Cal.Rptr.3d 593, 142 Cal.App.4th 21, review denied.
Health  642

Practice of health plan of transmitting to its attorneys medical information concerning plan's patients who were
either making or contemplating making medical malpractice claims against the plan did not violate California
Constitution's provisions protecting the right of privacy, even as to information that was arguably irrelevant.



California Consumer Health Care Council v. Kaiser Foundation Health Plan, Inc.(App. 1 Dist. 2006) 47
Cal.Rptr.3d 593, 142 Cal.App.4th 21, review denied. Constitutional Law  1231; Torts  351

§ 56.10. Authorization; compelled disclosure; other permitted disclosures 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) No provider of health care, health care service plan, or contractor shall disclose medical information
regarding a patient of the provider of health care or an enrollee or subscriber of a health care service plan
without first obtaining an authorization, except as provided in subdivision (b) or (c).

(b) A provider of health care, a health care service plan, or a contractor shall disclose medical information if the
disclosure is compelled by any of the following:

(1) By a court pursuant to an order of that court.

(2) By a board, commission, or administrative agency for purposes of adjudication pursuant to its lawful
authority.

(3) By a party to a proceeding before a court or administrative agency pursuant to a subpoena, subpoena duces
tecum, notice to appear served pursuant to Section 1987 of the Code of Civil Procedure, or any provision
authorizing discovery in a proceeding before a court or administrative agency.

(4) By a board, commission, or administrative agency pursuant to an investigative subpoena issued under
Article 2 (commencing with Section 11180) of Chapter 2 of Part 1 of Division 3 of Title 2 of the Government
Code.

(5) By an arbitrator or arbitration panel, when arbitration is lawfully requested by either party, pursuant to a
subpoena duces tecum issued under Section 1282.6 of the Code of Civil Procedure, or another provision
authorizing discovery in a proceeding before an arbitrator or arbitration panel.

(6) By a search warrant lawfully issued to a governmental law enforcement agency.

(7) By the patient or the patient's representative pursuant to Chapter 1 (commencing with Section 123100) of
Part 1 of Division 106 of the Health and Safety Code.

(8) By a coroner, when requested in the course of an investigation by the coroner's office for the purpose of
identifying the decedent or locating next of kin, or when investigating deaths that may involve public health
concerns, organ or tissue donation, child abuse, elder abuse, suicides, poisonings, accidents, sudden infant
deaths, suspicious deaths, unknown deaths, or criminal deaths, or when otherwise authorized by the decedent's
representative.  Medical information requested by the coroner under this paragraph shall be limited to
information regarding the patient who is the decedent and who is the subject of the investigation and shall be
disclosed to the coroner without delay upon request.

(9) When otherwise specifically required by law.

(c) A provider of health care or a health care service plan may disclose medical information as follows:

(1) The information may be disclosed to providers of health care, health care service plans, contractors, or other
health care professionals or facilities for purposes of diagnosis or treatment of the patient.  This includes, in an
emergency situation, the communication of patient information by radio transmission or other means between
emergency medical personnel at the scene of an emergency, or in an emergency medical transport vehicle, and
emergency medical personnel at a health facility licensed pursuant to Chapter 2 (commencing with Section
1250) of Division 2 of the Health and Safety Code.

(2) The information may be disclosed to an insurer, employer, health care service plan, hospital service plan,



employee benefit plan, governmental authority, contractor, or any other person or entity responsible for paying
for health care services rendered to the patient, to the extent necessary to allow responsibility for payment to be
determined and payment to be made.  If (A) the patient is, by reason of a comatose or other disabling medical
condition, unable to consent to the disclosure of medical information and (B) no other arrangements have been
made to pay for the health care services being rendered to the patient, the information may be disclosed to a
governmental authority to the extent necessary to determine the patient's eligibility for, and to obtain, payment
under a governmental program for health care services provided to the patient.  The information may also be
disclosed to another provider of health care or health care service plan as necessary to assist the other provider
or health care service plan in obtaining payment for health care services rendered by that provider of health care
or health care service plan to the patient.

(3) The information may be disclosed to a person or entity that provides billing, claims management, medical
data processing, or other administrative services for providers of health care or health care service plans or for
any of the persons or entities specified in paragraph (2).  However, information so disclosed shall not be further
disclosed by the recipient in a way that would violate this part.

(4) The information may be disclosed to organized committees and agents of professional societies or of
medical staffs of licensed hospitals, licensed health care service plans, professional standards review
organizations, independent medical review organizations and their selected reviewers, utilization and quality
control peer review organizations as established by Congress in Public Law 97-248 in 1982, contractors, or
persons or organizations insuring, responsible for, or defending professional liability that a provider may incur,
if the committees, agents, health care service plans, organizations, reviewers, contractors, or persons are
engaged in reviewing the competence or qualifications of health care professionals or in reviewing health care
services with respect to medical necessity, level of care, quality of care, or justification of charges.

(5) The information in the possession of a provider of health care or health care service plan may be reviewed
by a private or public body responsible for licensing or accrediting the provider of health care or health care
service plan.  However, no patient-identifying medical information may be removed from the premises except
as expressly permitted or required elsewhere by law, nor shall that information be further disclosed by the
recipient in a way that would violate this part.

(6) The information may be disclosed to the county coroner in the course of an investigation by the coroner's
office when requested for all purposes not included in paragraph (8) of subdivision (b).

(7) The information may be disclosed to public agencies, clinical investigators, including investigators
conducting epidemiologic studies, health care research organizations, and accredited public or private nonprofit
educational or health care institutions for bona fide research purposes.  However, no information so disclosed
shall be further disclosed by the recipient in a way that would disclose the identity of a patient or violate this
part.

(8) A provider of health care or health care service plan that has created medical information as a result of
employment-related health care services to an employee conducted at the specific prior written request and
expense of the employer may disclose to the employee's employer that part of the information that:

(A) Is relevant in a lawsuit, arbitration, grievance, or other claim or challenge to which the employer and the
employee are parties and in which the patient has placed in issue his or her medical history, mental or physical
condition, or treatment, provided that information may only be used or disclosed in connection with that
proceeding.

(B) Describes functional limitations of the patient that may entitle the patient to leave from work for medical
reasons or limit the patient's fitness to perform his or her present employment, provided that no statement of
medical cause is included in the information disclosed.

(9) Unless the provider of health care or a health care service plan is notified in writing of an agreement by the
sponsor, insurer, or administrator to the contrary, the information may be disclosed to a sponsor, insurer, or



administrator of a group or individual insured or uninsured plan or policy that the patient seeks coverage by or
benefits from, if the information was created by the provider of health care or health care service plan as the
result of services conducted at the specific prior written request and expense of the sponsor, insurer, or
administrator for the purpose of evaluating the application for coverage or benefits.

(10) The information may be disclosed to a health care service plan by providers of health care that contract
with the health care service plan and may be transferred among providers of health care that contract with the
health care service plan, for the purpose of administering the health care service plan.  Medical information
shall not otherwise be disclosed by a health care service plan except in accordance with this part.

(11) This part does not prevent the disclosure by a provider of health care or a health care service plan to an
insurance institution, agent, or support organization, subject to Article 6.6 (commencing with Section 791) of
Chapter 1 of Part 2 of Division 1 of the Insurance Code, of medical information if the insurance institution,
agent, or support organization has complied with all of the requirements for obtaining the information pursuant
to Article 6.6 (commencing with Section 791) of Chapter 1 of Part 2 of Division 1 of the Insurance Code.

(12) The information relevant to the patient's condition, care, and treatment provided may be disclosed to a
probate court investigator in the course of an investigation required or authorized in a conservatorship
proceeding under the Guardianship-Conservatorship Law as defined in Section 1400 of the Probate Code, or to
a probate court investigator, probation officer, or domestic relations investigator engaged in determining the
need for an initial guardianship or continuation of an existing guardianship.

(13) The information may be disclosed to an organ procurement organization or a tissue bank processing the
tissue of a decedent for transplantation into the body of another person, but only with respect to the donating
decedent, for the purpose of aiding the transplant.  For the purpose of this paragraph, "tissue bank" and "tissue"
have the same meanings as defined in Section 1635 of the Health and Safety Code.

(14) The information may be disclosed when the disclosure is otherwise specifically authorized by law,
including, but not limited to, the voluntary reporting, either directly or indirectly, to the federal Food and Drug
Administration of adverse events related to drug products or medical device problems, or to disclosures made
pursuant to subdivisions (b) and (c) of Section 11167 of the Penal Code by a person making a report pursuant to
Sections 11165.9 and 11166 of the Penal Code, provided that those disclosures concern a report made by that
person.

(15) Basic information, including the patient's name, city of residence, age, sex, and general condition, may be
disclosed to a state-recognized or federally recognized disaster relief organization for the purpose of responding
to disaster welfare inquiries.

(16) The information may be disclosed to a third party for purposes of encoding, encrypting, or otherwise
anonymizing data.  However, no information so disclosed shall be further disclosed by the recipient in a way
that would violate this part, including the unauthorized manipulation of coded or encrypted medical information
that reveals individually identifiable medical information.

(17) For purposes of disease management programs and services as defined in Section 1399.901 of the Health
and Safety Code, information may be disclosed as follows: (A) to an entity contracting with a health care
service plan or the health care service plan's contractors to monitor or administer care of enrollees for a covered
benefit, if the disease management services and care are authorized by a treating physician, or (B) to a disease
management organization, as defined in Section 1399.900 of the Health and Safety Code, that complies fully
with the physician authorization requirements of Section 1399.902 of the Health and Safety Code, if the health
care service plan or its contractor provides or has provided a description of the disease management services to
a treating physician or to the health care service plan's or contractor's network of physicians.  This paragraph
does not require physician authorization for the care or treatment of the adherents of a well-recognized church
or religious denomination who depend solely upon prayer or spiritual means for healing in the practice of the
religion of that church or denomination.



(18) The information may be disclosed, as permitted by state and federal law or regulation, to a local health
department for the purpose of preventing or controlling disease, injury, or disability, including, but not limited
to, the reporting of disease, injury, vital events, including, but not limited to, birth or death, and the conduct of
public health surveillance, public health investigations, and public health interventions, as authorized or
required by state or federal law or regulation.

(19) The information may be disclosed, consistent with applicable law and standards of ethical conduct, by a
psychotherapist, as defined in Section 1010 of the Evidence Code, if the psychotherapist, in good faith, believes
the disclosure is necessary to prevent or lessen a serious and imminent threat to the health or safety of a
reasonably foreseeable victim or victims, and the disclosure is made to a person or persons reasonably able to
prevent or lessen the threat, including the target of the threat.

(20) The information may be disclosed as described in Section 56.103.

(21)(A) The information may be disclosed to an employee welfare benefit plan, as defined under Section 3(1) of
the Employee Retirement Income Security Act of 1974 (29 U.S.C. Sec. 1002(1)), which is formed under
Section 302(c)(5) of the Taft-Hartley Act (29 U.S.C. Sec. 186(c)(5)), to the extent that the employee welfare
benefit plan provides medical care, and may also be disclosed to an entity contracting with the employee
welfare benefit plan for billing, claims management, medical data processing, or other administrative services
related to the provision of medical care to persons enrolled in the employee welfare benefit plan for health care
coverage, if all of the following conditions are met:

(i) The disclosure is for the purpose of determining eligibility, coordinating benefits, or allowing the employee
welfare benefit plan, or the contracting entity, to advocate on the behalf of a patient or enrollee with a provider,
a health care service plan, or a state or federal regulatory agency.

(ii) The request for the information is accompanied by a written authorization for the release of the information
submitted in a manner consistent with subdivision (a) and Section 56.11.

(iii) The disclosure is authorized by and made in a manner consistent with the Health Insurance Portability and
Accountability Act of 1996 (Public Law 104-191).

(iv) Any information disclosed is not further used or disclosed by the recipient in any way that would directly or
indirectly violate this part or the restrictions imposed by Part 164 of Title 45 of the Code of Federal
Regulations, including the manipulation of the information in any way that might reveal individually
identifiable medical information.

(B) For purposes of this paragraph, Section 1374.8 of the Health and Safety Code shall not apply.

(22) Information may be disclosed pursuant to subdivision (a) of Section 15633.5 of the Welfare and
Institutions Code by a person required to make a report pursuant to Section 15630 of the Welfare and
Institutions Code, provided that the disclosure under subdivision (a) of Section 15633.5 concerns a report made
by that person.  Covered entities, as they are defined in Section 160.103 of Title 45 of the Code of Federal
Regulations, shall comply with the requirements of the Health Insurance Portability and Accountability Act
(HIPAA) privacy rule pursuant to subsection (c) of Section 164.512 of Title 45 of the Code of Federal
Regulations if the disclosure is not for the purpose of public health surveillance, investigation, intervention, or
reporting an injury or death.

(d) Except to the extent expressly authorized by a patient or enrollee or subscriber or as provided by
subdivisions (b) and (c), a provider of health care, health care service plan, contractor, or corporation and its
subsidiaries and affiliates shall not intentionally share, sell, use for marketing, or otherwise use medical
information for a purpose not necessary to provide health care services to the patient.

(e) Except to the extent expressly authorized by a patient or enrollee or subscriber or as provided by
subdivisions (b) and (c), a contractor or corporation and its subsidiaries and affiliates shall not further disclose
medical information regarding a patient of the provider of health care or an enrollee or subscriber of a health



care service plan or insurer or self-insured employer received under this section to a person or entity that is not
engaged in providing direct health care services to the patient or his or her provider of health care or health care
service plan or insurer or self-insured employer.

CREDIT(S)
(Added by Stats.2000, c. 1068 (A.B.1836), § 1.16, operative Jan. 1, 2003.  Amended by Stats.2002, c. 123
(A.B.1958), § 1, operative Jan. 1, 2003; Stats.2003, c. 562 (A.B.715), § 2; Stats.2006, c. 874 (S.B.1430), § 2;
Stats.2007, c. 506 (A.B.1178), § 1; Stats.2007, c. 552 (A.B.1687), § 2; Stats.2007, c. 553 (A.B.1727), § 1.9;
Stats.2008, c. 179 (S.B.1498),§ 27; Stats.2009, c. 493 (A.B.952), § 1; Stats.2010, c. 540 (A.B.2028),§ 1.)

Research References

Official Forms

Mandatory and optional forms adopted and approved by the Judicial Council are set
out in West's California Judicial Council Forms Pamphlet.

Historical Notes

Historical And Statutory Notes

2007 Main Volume
Stats.2002, c. 123 (A.B.1958), in subd.(b), inserted a new par.(8) and renumbered as par.(9) former

par.(8); and, in subd.(c), added "when requested for all purposes not included in paragraph (8) of
subdivision (b)", at the end of par.(6), and made nonsubstantive changes in par.(15).

The 2002 amendment of this section by c. 123 explicitly amended the 2000 addition of this section by c.
1068, § 1.16.

Stats.2003, c. 562 (A.B.715), in subd.(d), inserted "use for marketing," and made a nonsubstantive
change; and deleted subd.(f), which read: "(f) This section shall become operative January 1, 2003."

For letter of intent regarding Stats.2003, c. 562 (A.B.715), see Historical and Statutory Notes under
Civil Code § 56.05.

Stats.2006, c. 874 (S.B.1430), in subd.(c), added par.(18) relating to disclosure to government officials
and made a nonsubstantive change to correct grammar.

Section 1 of Stats.2006, c. 874 (S.B.1430), provides:
"This act shall be known, and may be cited as the Local Pandemic and Emergency Health

Preparedness Act of 2006."
2007 Legislation
Sections 2 and 3 of Stats.2007, c. 506 (A.B.1178), provide:
"SEC. 2.(a) Section 1.5 of this bill incorporates amendments to Section 56.10 of the Civil Code

proposed by both this bill and AB 1727 [Stats.2007, c. 553].  It shall only become operative if
(1) both bills are enacted and become effective on or before January 1, 2008, (2) each bill
amends Section 56.10 of the Civil Code, (3) AB 1687 [Stats.2007, c. 552] is not enacted or as
enacted does not amend that section, and (4) this bill is enacted after AB 1727 [Stats.2007, c.
553], in which case Sections 1, 1.7, and 1.9 of this bill shall not become operative.

"(b) Section 1.7 of this bill incorporates amendments to Section 56.10 of the Civil Code proposed by
both this bill and AB 1687 [Stats.2007, c. 552].  It shall only become operative if (1) both bills
are enacted and become effective on or before January 1, 2008, (2) each bill amends Section
56.10 of the Civil Code, (3) AB 1727 [Stats.2007, c. 553] is not enacted or as enacted does not
amend that section, and (4) this bill is enacted after AB 1687 [Stats.2007, c. 552] in which case
Sections 1, 1.5, and 1.9 of this bill shall not become operative.

"(c) Section 1.9 of this bill incorporates amendments to Section 56.10 of the Civil Code proposed by



this bill, AB 1687 [Stats.2007, c. 552], and AB 1727 [Stats.2007, c. 553].  It shall only become
operative if (1) all three bills are enacted and become effective on or before January 1, 2008, (2)
all three bills amend Section 56.10 of the Civil Code, and (3) this bill is enacted after AB 1687
[Stats.2007, c. 552] and AB 1727 [Stats.2007, c. 553], in which case Sections 1, 1.5, and 1.7 of
this bill shall not become operative.

"SEC. 3. No reimbursement is required by this act pursuant to Section 6 of Article XIII B of the
California Constitution because the only costs that may be incurred by a local agency or school
district will be incurred because this act creates a new crime or infraction, eliminates a crime or
infraction, or changes the penalty for a crime or infraction, within the meaning of Section 17556
of the Government Code, or changes the definition of a crime within the meaning of Section 6 of
Article XIII B of the California Constitution."

Amendments of this section by §§ 1.5, 1.7, and 1.9 of Stats.2007, c. 506 (A.B.1178), failed to become
operative under the provisions of § 2 of that Act.

Section 4 of Stats.2007, c. 552 (A.B.1687), provides:
"SEC. 4.(a) Section 2.5 of this bill incorporates amendments to Section 56.10 of the Civil Code

proposed by both this bill and AB 1178 [Stats.2007, c. 506].  It shall only become operative if
(1) both bills are enacted and become effective on or before January 1, 2008, (2) each bill
amends Section 56.10 of the Civil Code, (3) AB 1727 [Stats.2007, c. 553] is not enacted or as
enacted does not amend that section, and (4) this bill is enacted after AB 1178 [Stats.2007, c.
506], in which case Sections 2, 2.7, and 2.9 of this bill shall not become operative.

"(b) Section 2.7 of this bill incorporates amendments to Section 56.10 of the Civil Code proposed by
both this bill and AB 1727 [Stats.2007, c. 553].  It shall only become operative if (1) both bills
are enacted and become effective on or before January 1, 2008, (2) each bill amends Section
56.10 of the Civil Code, (3) AB 1178 [Stats.2007, c. 506] is not enacted or as enacted does not
amend that section, and (4) this bill is enacted after AB 1727 [Stats.2007, c. 553] in which case
Sections 2, 2.5, and 2.9 of this bill shall not become operative.

"(c) Section 2.9 of this bill incorporates amendments to Section 56.10 of the Civil Code proposed by
this bill, AB 1178 [Stats.2007, c. 506], and AB 1727 [Stats.2007, c. 553].  It shall only become
operative if (1) all three bills are enacted and become effective on or before January 1, 2008, (2)
all three bills amend Section 56.10 of the Civil Code, and (3) this bill is enacted after AB 1178
[Stats.2007, c. 506] and AB 1727 [Stats.2007, c. 553], in which case Sections 2, 2.5, and 2.7 of
this bill shall not become operative."

Amendments of this section by §§ 2.5, 2.7, and 2.9 of Stats.2007, c. 552, (A.B.1687), failed to become
operative under the provisions of § 4 of that Act.

For legislative findings and declarations, and reimbursement provisions relating to Stats.2007, c. 552
(A.B.1687), see Historical and Statutory Notes under Civil Code § 56.103.

Stats.2007, c. 553 (A.B.1727), in subd.(c), in par.(3), made a nonsubstantive change in the first sentence,
and in the second sentence, substituted "violate" for "be violative of"; made nonsubstantive changes
in the first sentence of par.(5); in par.(7), in the second sentence, made a nonsubstantive change, and
substituted "violate" for "be violative of"; in par.(12), substituted "in the course of any investigation
required or authorized in a conservatorship proceeding under the Guardianship-Conservatorship Law
as defined in Section 1400 of the Probate Code" for "engaged in determining the need for an initial
conservatorship or continuation of an existent conservatorship, if the patient is unable to give
informed consent"; in par.(14), substituted "including, but not limited to," for "such as"; in par.(16),
in the second sentence, substituted "violate" for "be violative of"; made nonsubstantive changes
throughout par.(17); in par.(18), substituted ", including, but not limited to," for "such as"; and added
pars.(19) and (20).

Section 30 of Stats.2007, c. 553 (A.B.1727), provides:
"SEC. 30.(a) Section 1.5 of this bill incorporates amendments to Section 56.10 of the Civil Code

proposed by both this bill and AB 1178 [Stats.2007, c. 506].  It shall only become operative if
(1) both bills are enacted and become effective on or before January 1, 2008, (2) each bill
amends Section 56.10 of the Civil Code, (3) AB 1687 [Stats.2007, c. 552] is not enacted or as



enacted does not amend that section, and (4) this bill is enacted after AB 1178 [Stats.2007, c.
506], in which case Sections 1, 1.7, and 1.9 of this bill shall not become operative.

"(b) Section 1.7 of this bill incorporates amendments to Section 56.10 of the Civil Code proposed by
both this bill and AB 1687 [Stats.2007, c. 552].  It shall only become operative if (1) both bills
are enacted and become effective on or before January 1, 2008, (2) each bill amends Section
56.10 of the Civil Code, (3) AB 1178 [Stats.2007, c. 506] is not enacted or as enacted does not
amend that section, and (4) this bill is enacted after AB 1687 [Stats.2007, c. 552] in which case
Sections 1, 1.5, and 1.9 of this bill shall not become operative.

"(c) Section 1.9 of this bill incorporates amendments to Section 56.10 of the Civil Code proposed by
this bill, AB 1178 [Stats.2007, c. 506], and AB 1687 [Stats.2007, c. 552]  It shall only become
operative if (1) all three bills are enacted and become effective on or before January 1, 2008, (2)
all three bills amend Section 56.10 of the Civil Code, and (3) this bill is enacted after AB 1178
[Stats.2007, c. 506] and AB 1687 [Stats.2007, c. 552], in which case Sections 1, 1.5, and 1.7 of
this bill shall not become operative."

Amendments of this section by §§ 1, 1.5, and 1.7 of Stats.2007, c. 553 (S.B.1727), failed to become
operative under the provisions of § 30 of that Act.

For reimbursement provisions relating to Stats.2007, c. 553 (A.B.1727), see Historical and Statutory
Notes under Probate Code § 1456.

Section affected by two or more acts at the same session of the Legislature, see Government Code §
9605.

2008 Legislation
Stats.2008, c. 179 (S.B.1498), made nonsubstantive changes to maintain the code.
Subordination of legislation by Stats.2008, c. 179 (S.B.1498), to other 2008 legislation, see Historical

and Statutory Notes under Business and Professions Code § 108.
2009 Legislation
Stats.2009, c. 493 (A.B.952), in subd.(c), added par.(21).
Section 3 of Stats.2009, c. 493 (A.B.952), provides:
"SEC. 3. No reimbursement is required by this act pursuant to Section 6 of Article XIII B of the

California Constitution because the only costs that may be incurred by a local agency or school
district will be incurred because this act creates a new crime or infraction, eliminates a crime or
infraction, or changes the penalty for a crime or infraction, within the meaning of Section 17556
of the Government Code, or changes the definition of a crime within the meaning of Section 6 of
Article XIII B of the California Constitution."

2010 Legislation
Stats.2010, c. 540 (A.B.2028), in subd.(c)(14), added ", or to disclosures made pursuant to subdivisions

(b) and (c) of Section 11167 of the Penal Code by a person making a report pursuant to Sections
11165.9 and 11166 of the Penal Code, provided that those disclosures concern a report made by that
person"; and added subd.(c)(22).

Section 3 of Stats.2010, c. 540 (A.B.2028), provides:
"SEC. 3. No reimbursement is required by this act pursuant to Section 6 of Article XIII B of the

California Constitution because the only costs that may be incurred by a local agency or school
district will be incurred because this act creates a new crime or infraction, eliminates a crime or
infraction, or changes the penalty for a crime or infraction, within the meaning of Section 17556 of
the Government Code, or changes the definition of a crime within the meaning of Section 6 of
Article XIII B of the California Constitution."

2007 Main Volume
Former Notes
Addition of a section of this number by §§ 1.9, 1.10, 1.11, 1.12, 1.13, 1.14 and 1.15 of Stats.2000, c.

1068, failed to become operative under the provisions of § 5 of that Act.
Former § 56.10, added by Stats.1981, c. 782, § 2, amended by Stats.1983, c. 1246, § 1; Stats.1984, c.

442, § 1; Stats.1984, c. 967, § 2; Stats.1986, c. 633, § 1; Stats.1990, c. 911 (S.B.2328), § 1;
Stats.1991, c. 591 (A.B.1179),§ 1; Stats.1992, c. 427 (A.B.3355), § 9; Stats.1992, c. 572 (S.B.1455),



§ 1; Stats.1993, c. 659 (A.B.525), § 1; Stats.1994, c. 700 (S.B.1457), § 3; Stats.1999, c. 526
(S.B.19), § 2; Stats.2000, c. 1065 (A.B.2414), § 1; Stats.2000, c. 1066 (S.B.1903), § 2; Stats.2000, c.
1067 (S.B.2094), § 2.3; Stats.2000, c. 1068 (A.B.1836), § 1.8, relating to authorization for disclosure
of medical information by providers, was repealed by its own terms, operative Jan. 1, 2003.  See this
section.

Sections 46 and 47 of Stats.1983, c. 1246 provide:
"Section 45 of this act shall become operative July 1, 1984.
"Section 1 and Sections 3 to 45, inclusive, of this act are intended by the Legislature only as a

recompilation of existing law, and it is not the intent of the Legislature to affect pending litigation
regarding the scope, validity, or constitutionality of the Medical Malpractice Reform Act as enacted
by Chapters 1 and 2 of the 1975 Second Extraordinary Session."

Former § 56.10, added by Stats.1979, c. 773, p. 2645, § 1, amended by Stats.1981, c. 143, § 1, relating
to similar subject matter, was repealed by Stats.1981, c. 782, § 1.5.  See this section and Civil Code
§ 56.11 and § 56.12.

Derivation
Former § 56.10, added by Stats.1981, c. 782, § 2, amended by Stats.1983, c. 1246, § 1; Stats.1984, c.

442, § 1; Stats.1984, c. 967, § 2; Stats.1986, c. 633, § 1; Stats.1990, c. 911 (S.B.2328), § 1;
Stats.1991, c. 591 (A.B.1179),§ 1; Stats.1992, c. 427 (A.B.3355), § 9; Stats.1992, c. 572 (S.B.1455),
§ 1; Stats.1993, c. 659 (A.B.525), § 1; Stats.1994, c. 700 (S.B.1457), § 3; Stats.1999, c. 526
(S.B.19), § 2; Stats.2000, c. 1065 (A.B.2414), § 1; Stats.2000, c. 1066 (S.B.1903), § 2; Stats.2000, c.
1067 (S.B.2094), § 2.3; Stats.2000, c. 1068 (A.B.1836), § 1.8.

Former § 56.10, added by Stats.1979, c. 773, p. 2645, § 1, amended by Stats.1981, c. 143, § 1.
Former §§ 56.15, 56.16, 56.24, added by Stats.1979, c. 773, p. 2645, § 1.
Former § 56.29, added by Stats.1981, c. 106, § 1.

Cross References

"Authorization" defined for purposes of this Part, see Civil Code § 56.05.
California Work Opportunity and Responsibility to Kids Act, disclosure between team members of

information related to CalWORKs clients, see Welfare and Institutions Code § 11325.93.
"Contractor" defined for purposes of this Part, see Civil Code § 56.05.
Coroners, duties of county coroners, inquests and autopsies, see Government Code § 27460 et seq.
Coroners, registration of death, responsibilities of coroners, see Health and Safety Code § 102850 et

seq.
Department of Health Services, generally, see Health and Safety Code § 100100 et seq.
Disease management organizations, receipt of medical information, confidentiality and disclosure,

see Health and Safety Code § 1399.903.
Domestic violence death review teams, disclosure of medical information, see Penal Code §

11163.3.
Elder death review teams, confidentiality and disclosure of information, see Penal Code § 11174.8.
"Health care service plan" defined for purposes of this Part, see Civil Code§ 56.05.
Integrated children's services programs, disclosure of information and records, see Welfare and

Institutions Code § 18986.46.
Inventories of medical supplies and drugs, disclosure to local health officials, see Health and Safety

Code § 120176.
"Marketing" defined for purposes of this Part, see Civil Code § 56.05.
"Medical information" defined for purposes of this Part, see Civil Code § 56.05.
"Patient" defined for purposes of this Part, see Civil Code § 56.05.
Personal health care, administration, reporting and recording of patient test results, see Health and

Safety Code § 123148.
"Provider of health care" defined for purposes of this Part, see Civil Code§ 56.05.
Response to discharge or release of contagious or communicable biologic agent, authority of first

responders to isolate exposed individuals, punishment for noncompliance, see Health and Safety



Code § 101080.2.
Search warrants, see Penal Code § 1523 et seq.

Code Of Regulations References

Parolee field files, see 15 Cal. Code of Regs. § 3640.

Law Review And Journal Commentaries

Confidentiality of genetic information.  30 UCLA L. Rev. 1283 (1982).
Confidentiality of HIV-related information: Responding to the resurgence of aggressive public

health interventions in the AIDS epidemic.  82 Cal. L. Rev. 113 (1994).
The constitutional status of commercial speech.  48 UCLA L. Rev. 1 (2000).
Ethical problems for physicians raised by AIDS and HIV infection: Conflicting legal obligations of

confidentiality and disclosure.  Bruce A. McDonald, 22 U.C. Davis L. Rev. 557 (1989).
The legal community's response to drug use during pregnancy in the criminal sentencing and

dependency contexts: A survey of judges, prosecuting attorneys, and defense attorneys in ten
California counties.  Barrie Becker, Judge Peggy Hora, 2 S. Cal. Rev. L. & Women's Stud. 527
(1993).

Privacy at the cost of public safety: Reevaluating mental health laws in the wake of the Virginia
Tech shootings.  Celine Munoz, 18 S. Cal. Interdisc. L.J. 161 (2009).

Protecting the medical patient's right to privacy.  Victoria K. Lin, 31 McGeorge L.Rev. 233 (2000).
Review of Selected 1991 California Legislation.  23 Pac. L.J. 687 (1992).
Review of Selected 1992 California Legislation.  24 Pac. L.J. 603 (1993).
Review of Selected 1994 California Legislation.  26 Pac. L.J. 202 (1995).
Spousal exception to California's statutory prohibition against disclosure of confidential medical

information? Mark C. Phillips, 24 Sw. U. L. Rev. 75 (1995).
Toward a uniform right to medical records: A proposal for a model patient access and information

practices statute.  30 UCLA L. Rev. 1349 (1983).
Who can look at your medical records? Mary Agnes Matyszewski, 23 Whittier L. Rev. 713 (2002).
2007 Main Volume

Collateral References:

Witkin, Summary (9th ed) Const Law §463B
Witkin, Summary (9th ed) Torts §512
Witkin, Evidence (3d ed) §1102
The Rutter Group, Personal Injury (Flahavan, Rea, Kelly & Tenner) §§1:234.6a, 1:234a, 1:234.6,

2:37, 2:1092, 6:74, 9:405.5
B-W Cal Civil Practice: Torts §§32:45, 39:14
Cal Jur 3d Heal Art §§287, 361
 Cal Digest of Official Reports 3d Series, Witnesses §§15, 16.
Pocket veto brings legislative sessions to quiet close (1992 legislation review).  CEB Estate Planning

& Cal Probate Rep Vol. 14 No. 3 p 65.

Notes Of Decisions

Administrator, sponsor, or insurer 9
Attorney, disclosure of information to 14
Construction and application 1
Construction with other laws 2
Deceased patients 3
Disability leave 8
Disclosure of information to attorney 14



Employers 10
Functional limitations 7
Instructional or professional purpose 5
Insurer, administrator, or sponsor 9
Leave, disability 8
Malpractice insurer 6
Party responsible for payment 13
Professional or instructional purpose 5
Remedies 12
Schools 11
Sponsor, insurer, or administrator 9
Subpoenas 4

1. Construction and application

Provision of the Confidentiality of Medical Information Act authorizing the disclosure of medical information
regarding a patient to persons insuring, responsible for, or defending professional liability that a provider may
incur does not contain a requirement that the information be relevant; legislative determination to omit a
relevancy limitation is an acknowledgement that all patient information in provider's possession is sufficiently
potentially relevant to a malpractice claim to merit disclosure to provider's own attorneys. California Consumer
Health Care Council v. Kaiser Foundation Health Plan, Inc.(App. 1 Dist. 2006) 47 Cal.Rptr.3d 593, 142
Cal.App.4th 21, review denied. Health  642

Dentist's communication to police department concerning suspicion that police officer had prescription drug
problem was privileged under Confidentiality of Medical Information Act exception allowing release of
medical information "when the disclosure is otherwise specifically authorized by law"; state had policy of
encouraging reports concerning unfitness of law enforcement officers, city charter codified city's "strong public
policy of encouraging citizens to report claims of misconduct by police officers," and city and state had
procedures for acting upon misconduct reports. Shaddox v. Bertani (App. 1 Dist. 2003) 2 Cal.Rptr.3d 808, 110
Cal.App.4th 1406, rehearing denied. Health  642

Dentist's communication to police department concerning suspicion that police officer had prescription drug
problem was made in the course of an "official proceeding authorized by law" and was consequently privileged
and did not violate Confidentiality of Medical Information Act, even though officer was not on duty or
performing official duties but rather was off-duty, unarmed, and in civilian dress when he consulted dentist
during private dental appointment. Shaddox v. Bertani (App. 1 Dist. 2003) 2 Cal.Rptr.3d 808, 110 Cal.App.4th
1406, rehearing denied. Health  642

Confidentiality of Medical Information Act requires health care provider to hold confidential a patient's medical
information unless information falls under one of several exceptions to the Act. Pettus v. Cole (App. 1 Dist.
1996) 57 Cal.Rptr.2d 46, 49 Cal.App.4th 402, modified on denial of rehearing, review denied. Health  642

More specific privileges established by Confidentiality of Medical Information Act supersede general privilege
of communication between two interested parties, where communication involves disclosure of employee's
medical information by health care provider to employer. Pettus v. Cole (App. 1 Dist. 1996) 57 Cal.Rptr.2d 46,
49 Cal.App.4th 402, modified on denial of rehearing, review denied. Health  642

Except for disclosure expressly authorized by Confidentiality of Medical Information Act, employee's
expectation that psychiatrists selected by employer to examine employee in connection with request for
disability leave would maintain confidentiality of their discussions was reasonable; although employee put his
mental condition in issue by requesting paid disability leave and employer had right to know whether employee
was in fact disabled and perhaps whether disability was work-related, detailed psychiatric information
ultimately used to make adverse personnel decisions about employee was far more than employer needed to



accomplish legitimate objectives. Pettus v. Cole (App. 1 Dist. 1996) 57 Cal.Rptr.2d 46, 49 Cal.App.4th 402,
modified on denial of rehearing, review denied. Constitutional Law  1232; Health  642; Health 
709(2)

To violate Confidentiality of Medical Information Act, provider of health care must make unauthorized,
unexcused disclosure of privileged medical information; provider is relieved from liability if it can show that
disclosure is excepted either by mandatory or by permissive provisions of Act, allowing disclosure of medical
information under specified circumstances. Heller v. Norcal Mutual Ins. Co.(1994) 32 Cal.Rptr.2d 200, 8
Cal.4th 30, 876 P.2d 999, certiorari denied 115 S.Ct. 669, 513 U.S. 1059, 130 L.Ed.2d 602. Health  642

It is medical provider alone who may invoke mandatory and permissive statutory exceptions to nondisclosure of
medical information under Confidentiality of Medical Information Act. Heller v. Norcal Mutual Ins. Co.(1994)
32 Cal.Rptr.2d 200, 8 Cal.4th 30, 876 P.2d 999, certiorari denied 115 S.Ct. 669, 513 U.S. 1059, 130 L.Ed.2d
602. Health  642

2. Construction with other laws

Psychiatrist's disclosure of personal medical information regarding employee to employer was not privileged
under general privilege of communication between two interested parties, as that privilege was superseded by
Confidentiality of Medical Information Act. Pettus v. Cole (App. 1 Dist. 1996) 57 Cal.Rptr.2d 46, 49
Cal.App.4th 402, modified on denial of rehearing, review denied. Health  642

3. Deceased patients

Medical records of person who dies in private nursing home are not available, without consent of personal
representative, to private persons who wish to investigate cause of death but who bear no legal or familial
relationship to deceased. 69 Op.Atty.Gen. 14, 2-13-86.

4. Subpoenas

Fertility clinic's disclosure of patient's medical records in response to subpoena duces tecum, which was filed by
her ex-fiancé in fraud action against her, was compelled by Confidentiality of Medical Information Act
(CMIA), given patient's failure to object when she received notice of subpoena, through her attorney, from
clinic. Colleen M. v. Fertility and Surgical Associates of Thousand Oaks (App. 2 Dist. 2005) 34 Cal.Rptr.3d
439, 132 Cal.App.4th 1466, rehearing denied, review denied. Health  642

This section allows licensed physician to release records pertaining to psychiatric treatment furnished to patient
without patient's authorization when production of records is compelled by subpoena duces tecum issued in
judicial proceeding in which physician is not a party, and when copies of subpoena and affidavit, accompanied
by notice to patient or patient's attorney, have been served in accordance with C.C.P. § 1985.3. Inabnit v.
Berkson (App. 5 Dist. 1988) 245 Cal.Rptr. 525, 199 Cal.App.3d 1230, review denied. Health  642

5. Instructional or professional purpose

Plastic surgeon's use of patient's pictures in connection with article regarding surgeon's practice was use for
"instructional or professional purpose," within meaning of authorization signed by patient prior to his surgery;
accordingly, surgeon did not breach any fiduciary duty to patient sufficient to render debt nondischargeable,
even assuming that any such fiduciary duty existed. In re Karlin, 9th Cir.BAP (Cal.)1989, 112 B.R. 319,
affirmed 940 F.2d 1534. Bankruptcy  3376(1); Health  642

6. Malpractice insurer

Nonparty treating physician's disclosure of patient's medical information to defendant physician's malpractice
insurer came within permissive exception to Confidentiality of Medical Information Act for disclosure to
insurer responsible for defending professional liability, in light of nonparty treating physician's status as
associate of defendant physician and fact that he was himself at risk of medical malpractice exposure. Heller v.
Norcal Mutual Ins. Co.(1994) 32 Cal.Rptr.2d 200, 8 Cal.4th 30, 876 P.2d 999, certiorari denied 115 S.Ct. 669,



513 U.S. 1059, 130 L.Ed.2d 602. Health  642

7. Functional limitations

Disclosure by psychiatrists selected by employer of detailed reports of employee's psychiatric evaluations
conducted following employee's request for disability leave violated Confidentiality of Medical Information
Act, which limited permissible disclosure to description of "functional limitations" and prohibited disclosure of
"medical cause" of limitations. Pettus v. Cole (App. 1 Dist. 1996) 57 Cal.Rptr.2d 46, 49 Cal.App.4th 402,
modified on denial of rehearing, review denied. Health  642; Health  709(2)

8. Disability leave

Employee's request for disability leave was not a "proceeding" to which employer and employee were parties,
for purposes of permissive disclosure exception to Confidentiality of Medical Information Act; employee
complied with company procedure and submitted to medical examinations to have disability validated without
objection. Pettus v. Cole (App. 1 Dist. 1996) 57 Cal.Rptr.2d 46, 49 Cal.App.4th 402, modified on denial of
rehearing, review denied. Health  642; Health  709(2)

Psychiatrists' release to employer of detailed reports of psychiatric evaluations conducted of employee in
connection with his request for disability leave were not protected by exception to Confidentiality of Medical
Information Act for "proceedings" between employee and employer, even if dispute was such a "proceeding";
section of Act regarding medical information created as result of employment-related health examinations
provided to employee at request and expense of employer was more directly applicable to facts of case. Pettus
v. Cole (App. 1 Dist. 1996) 57 Cal.Rptr.2d 46, 49 Cal.App.4th 402, modified on denial of rehearing, review
denied. Health  642; Health  709(2)

Psychiatrists' disclosure to employer of detailed reports of employee's employment-related psychiatric
evaluation were not protected by excepting to Confidentiality of Medical Reformation Act regarding
"proceedings" between employee and employer, even if dispute was such a "proceeding," as information
obtained by employer was not used or disclosed only in connection with that proceeding. Pettus v. Cole (App. 1
Dist. 1996) 57 Cal.Rptr.2d 46, 49 Cal.App.4th 402, modified on denial of rehearing, review denied. Health 
642; Health  709(2)

9. Sponsor, insurer, or administrator

Fact that employee requested leave under employer's short-term disability policy did not permit psychiatrists
chosen by employer to examine employee to disclose highly personal medical information directly to
employee's second-line supervisor, even if short-term disability plan was self-insured, as there was no
indication that supervisor was "sponsor, insurer, or administrator" of plan or was otherwise appropriate
recipient of information. Pettus v. Cole (App. 1 Dist. 1996) 57 Cal.Rptr.2d 46, 49 Cal.App.4th 402, modified on
denial of rehearing, review denied. Health  642; Health  709(2)

No information beyond that describing functional limitations that could entitle employee to leave from work for
medical reasons or limit fitness to perform employment could have been disclosed to employer in capacity as
employer without employee's specific authorization, even if psychiatrists selected by employer to examine
employee made full disclosure of personal medical information regarding employee to employer in its capacity
as self-insured insurer of short-term disability policy. Pettus v. Cole (App. 1 Dist. 1996) 57 Cal.Rptr.2d 46, 49
Cal.App.4th 402, modified on denial of rehearing, review denied. Health  642; Health  709(2)

10. Employers

Employer is not allowed access to detailed family or medical histories of its employees, or to intricacies of its
employees' mental processes, without individual employee's freely-given consent to particular disclosure or
some other substantial justification. Pettus v. Cole (App. 1 Dist. 1996) 57 Cal.Rptr.2d 46, 49 Cal.App.4th 402,
modified on denial of rehearing, review denied. Labor And Employment  89; Labor And Employment 



90

Psychiatrists chosen by employer to examine employee who requested disability leave failed to adequately
justify invasion of employee's privacy interests caused by disclosure of private medical information to
employer; employers' expectations about what medical information they would receive should have been
tempered by amendments to Confidential Medical Information Act, employer only needed opinion as to
existence of functional limitations and industrial versus nonindustrial nature of injury, and less intrusive
alternatives to full disclosure would have served interests equally well. Pettus v. Cole (App. 1 Dist. 1996) 57
Cal.Rptr.2d 46, 49 Cal.App.4th 402, modified on denial of rehearing, review denied. Constitutional Law 
1232; Health  642; Health  709(2)

Employer was liable for "use" of psychiatric information about employee as basis for decision to force
employee into inpatient alcohol treatment program and ultimately as basis for termination, as no written
authorization for disclosure was obtained from employee, and use did not fall within exception to
Confidentiality of Medical Information Act. Pettus v. Cole (App. 1 Dist. 1996) 57 Cal.Rptr.2d 46, 49
Cal.App.4th 402, modified on denial of rehearing, review denied. Labor And Employment  90; Labor And
Employment  819

It is reasonable for employee to expect that details of personal life and thoughts, communicated in confidence to
psychiatrist, will be shielded against scrutiny by employer, even though employee has placed his mental
condition in issue by requesting paid leave for medical reasons, has submitted to psychiatric examination, and
knows that psychiatrist will report back to employer. Pettus v. Cole (App. 1 Dist. 1996) 57 Cal.Rptr.2d 46, 49
Cal.App.4th 402, modified on denial of rehearing, review denied. Constitutional Law  1232; Labor And
Employment  90

11. Schools

So that relevant Education Code statutes are not eviscerated by the requirements of Family Code and Health
and Safety Code statutes, and because of a clear legislative intent to shield minors from the possibility that
parental consent might be withheld, and from the necessity of revealing the minor's request for services, a
school district may not adopt a policy pursuant to which the district will notify a parent when a student leaves
school to obtain confidential medical services, nor may a school district require that a student obtain written
parental consent prior to releasing the student from school to receive confidential medical services.
Op.Atty.Gen. No. 04-112 (November 29, 2004), 2004 WL 2711073.

12. Remedies

Arbitrator's award, that terminated employee be reinstated with back pay, was valid despite claim that
enforcement would require employer to obtain medical records of employee, in violation of California law. SSA
Terminals v. Machinists Automotive Trades Dist. Lodge No. 190, N.D.Cal.2003, 244 F.Supp.2d 1031. Labor
And Employment  1595(12); Labor And Employment  1595(15)

Proper remedy for alleged disclosure of confidential patient information by private hospital that was under
contract with State Medi-Cal program to provide medical services to low income patients was action under
Confidentiality of Medical Information Act, rather than action under Information Practices Act, which applies
only to "agencies." Jennifer M. v. Redwood Women's Health Center (App. 1 Dist. 2001) 105 Cal.Rptr.2d 544,
88 Cal.App.4th 81. Health  257; Records  31

13. Party responsible for payment

Fertility clinic's disclosure of details of patient's treatment to her ex-fiancé was authorized under Confidentiality
of Medical Information Act (CMIA) exception permitting disclosure to person responsible for patient's health
care costs; patient had billed her treatment to her ex-fiancé's credit card, and thus when he called inquiring
about details of her treatment, disclosure of such details was authorized under exception. Colleen M. v. Fertility
and Surgical Associates of Thousand Oaks (App. 2 Dist. 2005) 34 Cal.Rptr.3d 439, 132 Cal.App.4th 1466,



rehearing denied, review denied. Health  642

Patient had reasonable expectation of privacy against disclosure of the nature of her in vitro fertilization
treatment at fertility clinic to her ex-fiancé, despite fact that she had charged treatment to her ex-fiancé's credit
card so that he would be alerted to the fact of her treatment. Colleen M. v. Fertility and Surgical Associates of
Thousand Oaks (App. 2 Dist. 2005) 34 Cal.Rptr.3d 439, 132 Cal.App.4th 1466, rehearing denied, review
denied. Torts  351

14. Disclosure of information to attorney

Practice of health plan of transmitting to its attorneys medical information concerning plan's patients who were
either making or contemplating making medical malpractice claims against the plan was authorized by, and thus
did not violate, the Confidentiality of Medical Information Act. California Consumer Health Care Council v.
Kaiser Foundation Health Plan, Inc.(App. 1 Dist. 2006) 47 Cal.Rptr.3d 593, 142 Cal.App.4th 21, review denied.
Health  642

Practice of health plan of transmitting to its attorneys medical information concerning plan's patients who were
either making or contemplating making medical malpractice claims against the plan did not violate California
Constitution's provisions protecting the right of privacy, even as to information that was arguably irrelevant.
California Consumer Health Care Council v. Kaiser Foundation Health Plan, Inc.(App. 1 Dist. 2006) 47
Cal.Rptr.3d 593, 142 Cal.App.4th 21, review denied. Constitutional Law  1231; Torts  351

§ 56.1007. Disclosure of medical information to specified persons involved with patient's care or health
care payments; disclosure of medical information for other purposes 

     •     Historical Notes     •     Research References

(a) A provider of health care, health care service plan, or contractor may, in accordance with subdivision (c) or
(d), disclose to a family member, other relative, domestic partner, or a close personal friend of the patient, or
any other person identified by the patient, the medical information directly relevant to that person's involvement
with the patient's care or payment related to the patient's health care.

(b) A provider of health care, health care service plan, or contractor may use or disclose medical information to
notify, or assist in the notification of, including identifying or locating, a family member, a personal
representative of the patient, a domestic partner, or another person responsible for the care of the patient of the
patient's location, general condition, or death.  Any use or disclosure of medical information for those
notification purposes shall be in accordance with the provisions of subdivision (c), (d), or (e), as applicable.

(c)(1) Except as provided in paragraph (2), if the patient is present for, or otherwise available prior to, a use or
disclosure permitted by subdivision (a) or (b) and has the capacity to make health care decisions, the provider of
health care, health care service plan, or contractor may use or disclose the medical information if it does any of
the following:

(A) Obtains the patient's agreement.

(B) Provides the patient with the opportunity to object to the disclosure, and the patient does not express an
objection.

(C) Reasonably infers from the circumstances, based on the exercise of professional judgment, that the patient
does not object to the disclosure.

(2) A provider of health care who is a psychotherapist, as defined in Section 1010 of the Evidence Code, may
use or disclose medical information pursuant to this subdivision only if the psychotherapist complies with
subparagraph (A) or (B) of paragraph (1).



(d) If the patient is not present, or the opportunity to agree or object to the use or disclosure cannot practicably
be provided because of the patient's incapacity or an emergency circumstance, the provider of health care,
health care service plan, or contractor may, in the exercise of professional judgment, determine whether the
disclosure is in the best interests of the patient and, if so, disclose only the medical information that is directly
relevant to the person's involvement with the patient's health care.  A provider of health care, health care service
plan, or contractor may use professional judgment and its experience with common practice to make reasonable
inferences of the patient's best interest in allowing a person to act on behalf of the patient to pick up filled
prescriptions, medical supplies, X-rays, or other similar forms of medical information.

(e) A provider of health care, health care service plan, or contractor may use or disclose medical information to
a public or private entity authorized by law or by its charter to assist in disaster relief efforts, for the purpose of
coordinating with those entities the uses or disclosures permitted by subdivision (b).  The requirements in
subdivisions (c) and (d) apply to those uses and disclosures to the extent that the provider of health care, health
care service plan, or contractor, in the exercise of professional judgment, determines that the requirements do
not interfere with the ability to respond to the emergency circumstances.

(f) Nothing in this section shall be construed to interfere with or limit the access authority of Protection and
Advocacy, Inc., the Office of Patients' Rights, or any county patients' rights advocates to access medical
information pursuant to any state or federal law.

CREDIT(S)
(Added by Stats.2006, c. 833 (A.B.3013), § 1.)

Historical Notes

Historical And Statutory Notes

2007 Main Volume
Section 3 of Stats.2006, c. 833 (A.B.3013), provides:
"No reimbursement is required by this act pursuant to Section 6 of Article XIII B of the California

Constitution because the only costs that may be incurred by a local agency or school district will
be incurred because this act creates a new crime or infraction, eliminates a crime or infraction, or
changes the penalty for a crime or infraction, within the meaning of Section 17556 of the
Government Code, or changes the definition of a crime within the meaning of Section 6 of
Article XIII B of the California Constitution."

Research References

Cross References

"Contractor" defined for purposes of this Part, see Civil Code § 56.05.
"Health care service plan" defined for purposes of this Part, see Civil Code§ 56.05.
"Medical information" defined for purposes of this Part, see Civil Code § 56.05.
"Patient" defined for purposes of this Part, see Civil Code § 56.05.
"Provider of health care" defined for purposes of this Part, see Civil Code§ 56.05.
Release of limited information on specific patient, written request by patient to prohibit, see Civil

Code § 56.16.
2007 Main Volume

§ 56.101. Destruction of records 



     •     Historical Notes     •     Research References

Every provider of health care, health care service plan, pharmaceutical company, or contractor who creates,
maintains, preserves, stores, abandons, destroys, or disposes of medical records shall do so in a manner that
preserves the confidentiality of the information contained therein.  Any provider of health care, health care
service plan, pharmaceutical company, or contractor who negligently creates, maintains, preserves, stores,
abandons, destroys, or disposes of medical records shall be subject to the remedies and penalties provided under
subdivisions (b) and (c) of Section 56.36.

CREDIT(S)
(Added by Stats.1999, c. 526 (S.B.19), § 3.  Amended by Stats.2000, c. 1067 (S.B.2094), § 4; Stats.2002, c. 853
(A.B.2191), § 2.)

Historical Notes

Historical And Statutory Notes

2007 Main Volume
Stats.2000, c. 1067 (S.B.2094), rewrote this section, which had read:
"Every provider of health care, health care service plan, or contractor who creates, maintains, preserves,

stores, abandons, or destroys medical records shall do so in a manner that preserves the
confidentiality of the information contained therein.  Any provider of health care, health care service
plan, or contractor who negligently disposes, abandons, or destroys medical records shall be subject
to the provisions of this part."

Stats.2002, c. 853 (A.B.2191), inserted "pharmaceutical company," in two places.

Research References

Cross References

"Contractor" defined for purposes of this Part, see Civil Code § 56.05.
"Health care service plan" defined for purposes of this Part, see Civil Code§ 56.05.
"Pharmaceutical company" defined for purposes of this Part, see Civil Code § 56.05.
"Provider of health care" defined for purposes of this Part, see Civil Code§ 56.05.
2007 Main Volume

§ 56.102. Disclosure of medical information by pharmaceutical company; authorizations, releases,
consents, or waivers; exceptions 

     •     Research References

(a) A pharmaceutical company may not require a patient, as a condition of receiving pharmaceuticals,
medications, or prescription drugs, to sign an authorization, release, consent, or waiver that would permit the
disclosure of medical information that otherwise may not be disclosed under Section 56.10 or any other
provision of law, unless the disclosure is for one of the following purposes:

(1) Enrollment of the patient in a patient assistance program or prescription drug discount program.

(2) Enrollment of the patient in a clinical research project.

(3) Prioritization of distribution to the patient of a prescription medicine in limited supply in the United States.



(4) Response to an inquiry from the patient communicated in writing, by telephone, or by electronic mail.

(b) Except as provided in subdivision (a) or Section 56.10, a pharmaceutical company may not disclose medical
information provided to it without first obtaining a valid authorization from the patient.

CREDIT(S)
(Added by Stats.2002, c. 853 (A.B.2191), § 3.)

Research References

Cross References

"Authorization" defined for purposes of this Part, see Civil Code § 56.05.
"Medical information" defined for purposes of this Part, see Civil Code § 56.05.
"Patient" defined for purposes of this Part, see Civil Code § 56.05.
"Pharmaceutical company" defined for purposes of this Part, see Civil Code § 56.05.
2007 Main Volume

§ 56.103. Disclosure of a minor's medical information; mental health condition 

     •     Historical Notes

(a) A provider of health care may disclose medical information to a county social worker, a probation officer, or
any other person who is legally authorized to have custody or care of a minor for the purpose of coordinating
health care services and medical treatment provided to the minor.

(b) For purposes of this section, health care services and medical treatment includes one or more providers of
health care providing, coordinating, or managing health care and related services, including, but not limited to,
a provider of health care coordinating health care with a third party, consultation between providers of health
care and medical treatment relating to a minor, or a provider of health care referring a minor for health care
services to another provider of health care.

(c) For purposes of this section, a county social worker, a probation officer, or any other person who is legally
authorized to have custody or care of a minor shall be considered a third party who may receive any of the
following:

(1) Medical information described in Sections 56.05 and 56.10.

(2) Protected health information described in Section 160.103 of Title 45 of the Code of Federal Regulations.

(d) Medical information disclosed to a county social worker, probation officer, or any other person who is
legally authorized to have custody or care of a minor shall not be further disclosed by the recipient unless the
disclosure is for the purpose of coordinating health care services and medical treatment of the minor and the
disclosure is authorized by law.  Medical information disclosed pursuant to this section may not be admitted
into evidence in any criminal or delinquency proceeding against the minor.  Nothing in this subdivision shall
prohibit identical evidence from being admissible in a criminal proceeding if that evidence is derived solely
from lawful means other than this section and is permitted by law.

(e)(1) Notwithstanding Section 56.104, if a provider of health care determines that the disclosure of medical
information concerning the diagnosis and treatment of a mental health condition of a minor is reasonably
necessary for the purpose of assisting in coordinating the treatment and care of the minor, that information may
be disclosed to a county social worker, probation officer, or any other person who is legally authorized to have
custody or care of the minor.  The information shall not be further disclosed by the recipient unless the
disclosure is for the purpose of coordinating mental health services and treatment of the minor and the



disclosure is authorized by law.

(2) As used in this subdivision, "medical information" does not include psychotherapy notes as defined in
Section 164.501 of Title 45 of the Code of Federal Regulations.

(f) The disclosure of information pursuant to this section is not intended to limit the disclosure of information
when that disclosure is otherwise required by law.

(g) For purposes of this section, "minor" means a minor taken into temporary custody or as to who a petition
has been filed with the court, or who has been adjudged to be a dependent child or ward of the juvenile court
pursuant to Section 300 or 600 of the Welfare and Institutions Code.

(h)(1) Except as described in paragraph (1) of subdivision (e), nothing in this section shall be construed to limit
or otherwise affect existing privacy protections provided for in state or federal law.

(2) Nothing in this section shall be construed to expand the authority of a social worker, probation officer, or
custodial caregiver beyond the authority provided under existing law to a parent or a patient representative
regarding access to medical information.

CREDIT(S)
(Added by Stats.2007, c. 552 (A.B.1687), § 3.)

Historical Notes

Historical And Statutory Notes

2007 Legislation
Sections 1 and 5 of Stats.2007, c. 552 (A.B.1687), provide:
"SECTION 1. The Legislature finds and declares all of the following:
"(a) The State of California is responsible for the health care needs of children and youth who have

been removed from their homes due to abuse, neglect, or delinquency, and for ensuring that their
health care and mental health needs are met.  Access to health care and mental health records is
essential for ensuring that health care and mental health needs of foster children and youth are
being met.

"(b) A lack of clarity about who may be authorized to share health care and mental health records
with caregivers of children and youth in the state's care often results in inadequate health care
information being available to caregivers, which jeopardizes the health of the children and youth
in the state's care.

"(c) It is the intent of the Legislature to improve the sharing of health care and mental health
information concerning children and youth in the state's care by eliminating barriers caused by a
lack of clarity in existing law regarding who may be authorized to share health care and mental
health information.  It is the further intent of the Legislature not to expand existing law and to
clarify that existing provisions regarding confidentiality of medical records and the federal
Health Insurance Portability and Accountability Act (HIPAA) authorizes psychotherapists to
provide health care and mental health information to caregivers of children and youth in foster
care to facilitate providing health care and mental health care that meets the needs of these
children and youth."

"SEC. 5. No reimbursement is required by this act pursuant to Section 6 of Article XIII B of the
California Constitution because the only costs that may be incurred by a local agency or school
district will be incurred because this act creates a new crime or infraction, eliminates a crime or
infraction, or changes the penalty for a crime or infraction, within the meaning of Section 17556
of the Government Code, or changes the definition of a crime within the meaning of Section 6 of
Article XIII B of the California Constitution."



§ 56.103. Disclosure of a minor's medical information; mental health condition 

     •     Historical Notes

(a) A provider of health care may disclose medical information to a county social worker, a probation officer, or
any other person who is legally authorized to have custody or care of a minor for the purpose of coordinating
health care services and medical treatment provided to the minor.

(b) For purposes of this section, health care services and medical treatment includes one or more providers of
health care providing, coordinating, or managing health care and related services, including, but not limited to,
a provider of health care coordinating health care with a third party, consultation between providers of health
care and medical treatment relating to a minor, or a provider of health care referring a minor for health care
services to another provider of health care.

(c) For purposes of this section, a county social worker, a probation officer, or any other person who is legally
authorized to have custody or care of a minor shall be considered a third party who may receive any of the
following:

(1) Medical information described in Sections 56.05 and 56.10.

(2) Protected health information described in Section 160.103 of Title 45 of the Code of Federal Regulations.

(d) Medical information disclosed to a county social worker, probation officer, or any other person who is
legally authorized to have custody or care of a minor shall not be further disclosed by the recipient unless the
disclosure is for the purpose of coordinating health care services and medical treatment of the minor and the
disclosure is authorized by law.  Medical information disclosed pursuant to this section may not be admitted
into evidence in any criminal or delinquency proceeding against the minor.  Nothing in this subdivision shall
prohibit identical evidence from being admissible in a criminal proceeding if that evidence is derived solely
from lawful means other than this section and is permitted by law.

(e)(1) Notwithstanding Section 56.104, if a provider of health care determines that the disclosure of medical
information concerning the diagnosis and treatment of a mental health condition of a minor is reasonably
necessary for the purpose of assisting in coordinating the treatment and care of the minor, that information may
be disclosed to a county social worker, probation officer, or any other person who is legally authorized to have
custody or care of the minor.  The information shall not be further disclosed by the recipient unless the
disclosure is for the purpose of coordinating mental health services and treatment of the minor and the
disclosure is authorized by law.

(2) As used in this subdivision, "medical information" does not include psychotherapy notes as defined in
Section 164.501 of Title 45 of the Code of Federal Regulations.

(f) The disclosure of information pursuant to this section is not intended to limit the disclosure of information
when that disclosure is otherwise required by law.

(g) For purposes of this section, "minor" means a minor taken into temporary custody or as to who a petition
has been filed with the court, or who has been adjudged to be a dependent child or ward of the juvenile court
pursuant to Section 300 or 601 of the Welfare and Institutions Code.

(h)(1) Except as described in paragraph (1) of subdivision (e), nothing in this section shall be construed to limit
or otherwise affect existing privacy protections provided for in state or federal law.

(2) Nothing in this section shall be construed to expand the authority of a social worker, probation officer, or
custodial caregiver beyond the authority provided under existing law to a parent or a patient representative
regarding access to medical information.



CREDIT(S)
(Added by Stats.2007, c. 552 (A.B.1687), § 3.  Amended by Stats.2008, c. 699 (S.B.1241), § 1; Stats.2008, c.
700 (A.B.2352), § 1.)

Historical Notes

Historical And Statutory Notes

2007 Legislation
Sections 1 and 5 of Stats.2007, c. 552 (A.B.1687), provide:
"SECTION 1. The Legislature finds and declares all of the following:
"(a) The State of California is responsible for the health care needs of children and youth who have

been removed from their homes due to abuse, neglect, or delinquency, and for ensuring that their
health care and mental health needs are met.  Access to health care and mental health records is
essential for ensuring that health care and mental health needs of foster children and youth are
being met.

"(b) A lack of clarity about who may be authorized to share health care and mental health records
with caregivers of children and youth in the state's care often results in inadequate health care
information being available to caregivers, which jeopardizes the health of the children and youth
in the state's care.

"(c) It is the intent of the Legislature to improve the sharing of health care and mental health
information concerning children and youth in the state's care by eliminating barriers caused by a
lack of clarity in existing law regarding who may be authorized to share health care and mental
health information.  It is the further intent of the Legislature not to expand existing law and to
clarify that existing provisions regarding confidentiality of medical records and the federal
Health Insurance Portability and Accountability Act (HIPAA) authorizes psychotherapists to
provide health care and mental health information to caregivers of children and youth in foster
care to facilitate providing health care and mental health care that meets the needs of these
children and youth."

"SEC. 5. No reimbursement is required by this act pursuant to Section 6 of Article XIII B of the
California Constitution because the only costs that may be incurred by a local agency or school
district will be incurred because this act creates a new crime or infraction, eliminates a crime or
infraction, or changes the penalty for a crime or infraction, within the meaning of Section 17556
of the Government Code, or changes the definition of a crime within the meaning of Section 6 of
Article XIII B of the California Constitution."

2008 Legislation
Section 33 of Stats.2008, c. 699 (S.B.1241), provides:
"SEC. 33. Any section of any act, other than Senate Bill 1498 [Stats.2008, c. 179], enacted by the

Legislature during the 2008 calendar year that takes effect on or before January 1, 2009, and that
amends, amends and renumbers, adds, repeals and adds, or repeals any one or more of the
sections affected by this act shall prevail over this act, whether this act is enacted prior to, or
subsequent to, the enactment of that act.  The repeal, or repeal and addition, of any article,
chapter, part, title, or division of any code by this act shall not become operative if any section of
any other act, other than Senate Bill 1498 [Stats.2008, c. 179], that is enacted by the Legislature
during the 2008 calendar year and takes effect on or before January 1, 2009, amends, amends
and renumbers, adds, repeals and adds, or repeals any section contained in that article, chapter,
part, title, or division."

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

Stats.2008, c. 700 (A.B.2352), in subd.(g), substituted "601" for "600".



§ 56.104. Patient's participation in outpatient treatment with psychotherapist; request for information;
application of section 

     •     Historical Notes

(a) Notwithstanding subdivision (c) of Section 56.10, except as provided in subdivision (e), no provider of
health care, health care service plan, or contractor may release medical information to persons or entities who
have requested that information and who are authorized by law to receive that information pursuant to
subdivision (c) of Section 56.10, if the requested information specifically relates to the patient's participation in
outpatient treatment with a psychotherapist, unless the person or entity requesting that information submits to
the patient pursuant to subdivision (b) and to the provider of health care, health care service plan, or contractor
a written request, signed by the person requesting the information or an authorized agent of the entity
requesting the information, that includes all of the following:

(1) The specific information relating to a patient's participation in outpatient treatment with a psychotherapist
being requested and its specific intended use or uses.

(2) The length of time during which the information will be kept before being destroyed or disposed of.  A
person or entity may extend that timeframe, provided that the person or entity notifies the provider, plan, or
contractor of the extension.  Any notification of an extension shall include the specific reason for the extension,
the intended use or uses of the information during the extended time, and the expected date of the destruction of
the information.

(3) A statement that the information will not be used for any purpose other than its intended use.

(4) A statement that the person or entity requesting the information will destroy the information and all copies
in the person's or entity's possession or control, will cause it to be destroyed, or will return the information and
all copies of it before or immediately after the length of time specified in paragraph (2) has expired.

(b) The person or entity requesting the information shall submit a copy of the written request required by this
section to the patient within 30 days of receipt of the information requested, unless the patient has signed a
written waiver in the form of a letter signed and submitted by the patient to the provider of health care or health
care service plan waiving notification.

(c) For purposes of this section, "psychotherapist" means a person who is both a "psychotherapist" as defined in
Section 1010 of the Evidence Code and a "provider of health care" as defined in subdivision (i) of Section
56.05.

(d) This section does not apply to the disclosure or use of medical information by a law enforcement agency or
a regulatory agency when required for an investigation of unlawful activity or for licensing, certification, or
regulatory purposes, unless the disclosure is otherwise prohibited by law.

(e) This section shall not apply to any of the following:

(1) Information authorized to be disclosed pursuant to paragraph (1) of subdivision (c) of Section 56.10.

(2) Information requested from a psychotherapist by law enforcement or by the target of the threat subsequent
to a disclosure by that psychotherapist authorized by paragraph (19) of subdivision (c) of Section 56.10, in
which the additional information is clearly necessary to prevent the serious and imminent threat disclosed under
that paragraph.

(3) Information disclosed by a psychotherapist pursuant to paragraphs (14) and (22) of subdivision (c) of
Section 56.10 and requested by an agency investigating the abuse reported pursuant to those paragraphs.

(f) Nothing in this section shall be construed to grant any additional authority to a provider of health care,



health care service plan, or contractor to disclose information to a person or entity without the patient's consent.

CREDIT(S)
(Added by Stats.1999, c. 527 (A.B.416), § 3.  Amended by Stats.2004, c. 463 (S.B.598), § 1; Stats.2009, c. 464
(A.B.681), § 1; Stats.2010, c. 540 (A.B.2028), § 2.)

Historical Notes

Historical And Statutory Notes

2007 Main Volume
Section 5 of Stats.1999, c. 527 (A.B.416), provides:
"Section 3 of this act shall become operative only if SB 19 of the 1999-2000 Regular Session is enacted

[Stats.1999, c. 526] and amends Section 56.10 of the Civil Code [so amends], in which case Section
2 shall not become operative."

Section 1 of Stats.1999, c. 527 (A.B.416), provides:
"The Legislature finds and declares the following:
"(a) Privacy is a fundamental right of Californians.
"(b) Mental health treatment, in order to be effective, depends upon open communication based on

the patient's trust in the practitioner.
"(c) A relationship of trust can only be established if the patient is confident that access to his or her

personal information will be limited and that the information will be protected to the fullest
extent possible.

"(d) In recognition of the fundamental importance of maintaining this relationship with patients,
mental health practitioners are bound by professional codes of ethics and laws designed to
protect sensitive information.

"(e) As managed care has expanded in recent years, mental health professionals have been forced to
choose between their obligation to protect the confidentiality of patient information and the
demands of insurers and health care service plans that operate the health care system to obtain
that information for administrative purposes other than authorization of treatment and payment
of services.

"(f) The inclusion of recognizable patient identification information in medical records obtained by
health care service plans or insurers exposes sensitive identifying information about the patient,
thereby jeopardizing the patient's privacy.

"(g) Laws providing for the confidentiality of medical information should protect patients from the
unlawful disclosure of their most personal information.

"(h) Informed consent is appropriately given by the patient's signature on an authorization to release
information that clearly and specifically states the information requested, the purpose for the
request, the identity of those who will have access to the information, the date the authorization
was signed, and an expiration date.

"(i) Patients should not forfeit their right to confidentiality of their personal information to insurers
or health care service plans for purposes other than those purposes authorized by law.

"(j) Patient records often contain the names of, and personal information regarding, persons other
than the patient and the privacy of those persons should also be protected."

Stats.2004, c. 463 (S.B.598), in subd.(a), inserted "except as authorized in paragraph (1) of subdivision
(c) of Section 56.10,"; and in subd.(c), substituted "subdivision (i) of Section 56.05" for "subdivision
(d) of Section 56.05 of the Civil Code".

2009 Legislation
Stats.2009, c. 464 (A.B.681), in subd.(a), substituted "provided in subdivision (e)" for "authorized in

paragraph (1) of subdivision (c) of Section 56.10", and inserted "who have requested that
information and who are"; inserted subd.(e); and redesignated former subd.(e) as (f).

2010 Legislation



Stats.2010, c. 540 (A.B.2028), in subd.(e), in the introductory paragraph, substituted "any" for "either";
in subd.(e)(2), inserted "from a psychotherapist" and "by that psychotherapist"; and added
subd.(e)(3).

Section 3 of Stats.2010, c. 540 (A.B.2028), provides:
"SEC. 3. No reimbursement is required by this act pursuant to Section 6 of Article XIII B of the

California Constitution because the only costs that may be incurred by a local agency or school
district will be incurred because this act creates a new crime or infraction, eliminates a crime or
infraction, or changes the penalty for a crime or infraction, within the meaning of Section 17556 of
the Government Code, or changes the definition of a crime within the meaning of Section 6 of
Article XIII B of the California Constitution."

2007 Main Volume

§ 56.105. Professional negligence actions; settlement or compromise; authorization to disclose medical
records to persons or organizations defending professional liability 

     •     Research References

Whenever, prior to the service of a complaint upon a defendant in any action arising out of the professional
negligence of a person holding a valid physician's and surgeon's certificate issued pursuant to Chapter 5
(commencing with Section 2000) of Division 2 of the Business and Professions Code, a demand for settlement
or offer to compromise is made on a patient's behalf, the demand or offer shall be accompanied by an
authorization to disclose medical information to persons or organizations insuring, responsible for, or defending
professional liability that the certificate holder may incur.  The authorization shall be in accordance with
Section 56.11 and shall authorize disclosure of that information that is necessary to investigate issues of liability
and extent of potential damages in evaluating the merits of the demand for settlement or offer to compromise.

Notice of any request for medical information made pursuant to an authorization as provided by this section
shall be given to the patient or the patient's legal representative.  The notice shall describe the inclusive subject
matter and dates of the materials requested and shall also authorize the patient or the patient's legal
representative to receive, upon request, copies of the information at his or her expense.

Nothing in this section shall be construed to waive or limit any applicable privileges set forth in the Evidence
Code except for the disclosure of medical information subject to the patient's authorization.  Nothing in this
section shall be construed as authorizing a representative of any person from whom settlement has been
demanded to communicate in violation of the physician-patient privilege with a treating physician except for
the medical information request.

The requirements of this section are independent of the requirements of Section 364 of the Code of Civil
Procedure.

CREDIT(S)
(Added by Stats.1985, c. 484, § 1.)

Research References

Cross References

"Authorization" defined for purposes of this Part, see Civil Code § 56.05.
"Medical information" defined for purposes of this Part, see Civil Code § 56.05.
"Patient" defined for purposes of this Part, see Civil Code § 56.05.
2007 Main Volume



Collateral References:

Witkin, Evidence (3d ed) §1102
The Rutter Group, Civil Procedure Before Trial (Weil & Brown) §1:872
The Rutter Group, Personal Injury (Flahavan, Rea, Kelly & Tenner) §§1:234.1, 2:87, 4:42.15, 4:75
B-W Cal Civil Practice: Torts §§32:44, 32:86

§ 56.11. Authorization; form and contents 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Any person or entity that wishes to obtain medical information pursuant to subdivision (a) of Section 56.10,
other than a person or entity authorized to receive medical information pursuant to subdivision (b) or (c) of
Section 56.10, except as provided in paragraph (21) of subdivision (c) of Section 56.10, shall obtain a valid
authorization for the release of this information.

An authorization for the release of medical information by a provider of health care, health care service plan,
pharmaceutical company, or contractor shall be valid if it:

(a) Is handwritten by the person who signs it or is in a typeface no smaller than 14-point type.

(b) Is clearly separate from any other language present on the same page and is executed by a signature which
serves no other purpose than to execute the authorization.

(c) Is signed and dated by one of the following:

(1) The patient.  A patient who is a minor may only sign an authorization for the release of medical information
obtained by a provider of health care, health care service plan, pharmaceutical company, or contractor in the
course of furnishing services to which the minor could lawfully have consented under Part 1 (commencing with
Section 25) or Part 2.7 (commencing with Section 60).

(2) The legal representative of the patient, if the patient is a minor or an incompetent.  However, authorization
may not be given under this subdivision for the disclosure of medical information obtained by the provider of
health care, health care service plan, pharmaceutical company, or contractor in the course of furnishing services
to which a minor patient could lawfully have consented under Part 1 (commencing with Section 25) or Part 2.7
(commencing with Section 60).

(3) The spouse of the patient or the person financially responsible for the patient, where the medical information
is being sought for the sole purpose of processing an application for health insurance or for enrollment in a
nonprofit hospital plan, a health care service plan, or an employee benefit plan, and where the patient is to be an
enrolled spouse or dependent under the policy or plan.

(4) The beneficiary or personal representative of a deceased patient.

(d) States the specific uses and limitations on the types of medical information to be disclosed.

(e) States the name or functions of the provider of health care, health care service plan, pharmaceutical
company, or contractor that may disclose the medical information.

(f) States the name or functions of the persons or entities authorized to receive the medical information.

(g) States the specific uses and limitations on the use of the medical information by the persons or entities
authorized to receive the medical information.

(h) States a specific date after which the provider of health care, health care service plan, pharmaceutical
company, or contractor is no longer authorized to disclose the medical information.



(i) Advises the person signing the authorization of the right to receive a copy of the authorization.

CREDIT(S)
(Added by Stats.1981, c. 782, § 2.  Amended by Stats.1999, c. 526 (S.B.19),§ 4; Stats.2000, c. 1066 (S.B.1903),
§ 3; Stats.2002, c. 853 (A.B.2191), § 4; Stats.2003, c. 562 (A.B.715), § 3; Stats.2009, c. 493 (A.B.952), § 2.)

Historical Notes

Historical And Statutory Notes

2009 Legislation
Stats.2009, c. 493 (A.B.952), in the first introductory paragraph, inserted "except as provided in

paragraph (21) of subdivision (c) of Section 56.10,".
Section 3 of Stats.2009, c. 493 (A.B.952), provides:
"SEC. 3. No reimbursement is required by this act pursuant to Section 6 of Article XIII B of the

California Constitution because the only costs that may be incurred by a local agency or school
district will be incurred because this act creates a new crime or infraction, eliminates a crime or
infraction, or changes the penalty for a crime or infraction, within the meaning of Section 17556
of the Government Code, or changes the definition of a crime within the meaning of Section 6 of
Article XIII B of the California Constitution."

2007 Main Volume
Stats.1999, c. 526, in subd.(c)(1) and (2), deleted "of Division 1 of the Civil Code" at the end of the

paragraphs; and substituted references to providers of health care, health care service plans, or
contractors for references to providers of health care throughout the section.

Stats.2000, c. 1066, added the introductory paragraph, stating; "Any person or entity that wishes to
obtain medical information pursuant to subdivision (a) of Section 56.10, other than a person or entity
authorized to receive medical information pursuant to subdivision (b) or (c) of Section 56.10, shall
obtain a valid authorization for the release of this information."

Stats.2002, c. 853 (A.B.2191), in the second paragraph, deleted "a" preceding "health care service plan"
and inserted "pharmaceutical company,"; in subd.(c)(1), inserted "pharmaceutical company,"; in
subd.(c)(2), deleted "a" preceding "health care service plan", and inserted "pharmaceutical
company,"; in subd.(e), inserted "pharmaceutical company,"; and in subd.(h), inserted
"pharmaceutical company".

Stats.2003, c. 562 (A.B.715), in subd.(a), substituted "14-point" for "8-point" and made a nonsubstantive
change.

For letter of intent regarding Stats.2003, c. 562 (A.B.715), see Historical and Statutory Notes under
Civil Code § 56.05.

Derivation: Former § 56.10, added by Stats.1979, c. 773, p. 2645, § 1, amended by Stats.1981, c. 143, §
1.

Research References

Cross References

"Authorization" defined for purposes of this Part, see Civil Code § 56.05.
"Contractor" defined for purposes of this Part, see Civil Code § 56.05.
"Health care service plan" defined for purposes of this Part, see Civil Code§ 56.05.
"Medical information" defined for purposes of this Part, see Civil Code § 56.05.
"Patient" defined for purposes of this Part, see Civil Code § 56.05.
Personal health care, administration, reporting and recording of patient test results, see Health and

Safety Code § 123148.
"Pharmaceutical company" defined for purposes of this Part, see Civil Code § 56.05.



"Provider of health care" defined for purposes of this Part, see Civil Code§ 56.05.

Code Of Regulations References

Peace officer medical evaluation, see 11 Cal. Code of Regs. § 9054.
Peace officer psychological evaluation, see 11 Cal. Code of Regs. § 9055.
Public safety dispatcher medical evaluation, see 11 Cal. Code of Regs. § 9060.
2007 Main Volume

Collateral References:

Witkin, Summary (9th ed) Torts §285A
Witkin, Evidence (3d ed) §1102
The Rutter Group, Personal Injury (Flahavan, Rea, Kelly & Tenner) §§1:234a, 1:234.1
B-W Cal Civil Practice: Torts §§32:44, 32:49, 32:86, 39:14, 39:15, 39:37

Notes Of Decisions

Construction with other laws 1

1. Construction with other laws

Consent form authorizing unrestricted release of patient's medical information at fertility clinic, although signed
by patient, was invalid as failing to comply with formal requirements of Confidentiality of Medical Information
Act (CMIA). Colleen M. v. Fertility and Surgical Associates of Thousand Oaks (App. 2 Dist. 2005) 34
Cal.Rptr.3d 439, 132 Cal.App.4th 1466, rehearing denied, review denied. Health  642

§ 56.12. Copy of authorization to patient or signatory on demand 

     •     Historical Notes     •     Research References

Upon demand by the patient or the person who signed an authorization, a provider of health care, health care
service plan, pharmaceutical company, or contractor possessing the authorization shall furnish a true copy
thereof.

CREDIT(S)
(Added by Stats.1981, c. 782, § 2.  Amended by Stats.1999, c. 526 (S.B.19),§ 5; Stats.2002, c. 853 (A.B.2191),
§ 5.)

Historical Notes

Historical And Statutory Notes

2007 Main Volume
Stats.1999, c. 526, inserted ", a health care service plan, or contractor" following "health care".
Stats.2002, c. 853 (A.B.2191), deleted "a" preceding "health care service plan", and inserted

"pharmaceutical company,".
Derivation: Former § 56.10, added by Stats.1979, c. 773, p. 2645, § 1, amended by Stats.1981, c. 143, §

1.

Research References



Cross References

"Authorization" defined for purposes of this Part, see Civil Code § 56.05.
"Contractor" defined for purposes of this Part, see Civil Code § 56.05.
"Health care service plan" defined for purposes of this Part, see Civil Code§ 56.05.
"Patient" defined for purposes of this Part, see Civil Code § 56.05.
"Pharmaceutical company" defined for purposes of this Part, see Civil Code § 56.05.
"Provider of health care" defined for purposes of this Part, see Civil Code§ 56.05.
2007 Main Volume

Collateral References:

Witkin, Evidence (3d ed) §1102

§ 56.13. Further disclosure by recipient of medical information 

     •     Historical Notes     •     Research References

A recipient of medical information pursuant to an authorization as provided by this chapter or pursuant to the
provisions of subdivision (c) of Section 56.10 may not further disclose that medical information except in
accordance with a new authorization that meets the requirements of Section 56.11, or as specifically required or
permitted by other provisions of this chapter or by law.

CREDIT(S)
(Added by Stats.1981, c. 782, § 2.)

Historical Notes

Historical And Statutory Notes

2007 Main Volume
Derivation: Former § 56.16, added by Stats.1979, c. 773, p. 2645, § 1.

Research References

Cross References

"Authorization" defined for purposes of this Part, see Civil Code § 56.05.
"Medical information" defined for purposes of this Part, see Civil Code § 56.05.

Law Review And Journal Commentaries

Confidentiality of HIV-related information: Responding to the resurgence of aggressive public
health interventions in the AIDS epidemic.  82 Cal.L.Rev. 113 (1994).

2007 Main Volume

Collateral References:

Witkin, Evidence (3d ed) §1102

§ 56.14. Communication of limitations of authorization to recipient of medical information 



     •     Historical Notes     •     Research References

A provider of health care, health care service plan, or contractor that discloses medical information pursuant to
the authorizations required by this chapter shall communicate to the person or entity to which it discloses the
medical information any limitations in the authorization regarding the use of the medical information.  No
provider of health care, health care service plan, or contractor that has attempted in good faith to comply with
this provision shall be liable for any unauthorized use of the medical information by the person or entity to
which the provider, plan, or contractor disclosed the medical information.

CREDIT(S)
(Added by Stats.1981, c. 782, § 2.  Amended by Stats.1999, c. 526 (S.B.19),§ 6.)

Historical Notes

Historical And Statutory Notes

2007 Main Volume
Stats.1999, c. 526, twice inserted ", health care service plan, or contractor" following "health care",

inserted ", plan, or contractor" following "provider", and made nonsubstantive changes.
Derivation: Former § 56.15, added by Stats.1979, c. 773, p. 2645, § 1.

Research References

Cross References

"Authorization" defined for purposes of this Part, see Civil Code § 56.05.
"Contractor" defined for purposes of this Part, see Civil Code § 56.05.
"Health care service plan" defined for purposes of this Part, see Civil Code§ 56.05.
"Medical information" defined for purposes of this Part, see Civil Code § 56.05.
"Provider of health care" defined for purposes of this Part, see Civil Code§ 56.05.
2007 Main Volume

Collateral References:

Witkin, Evidence (3d ed) §1102

§ 56.15. Cancellation or modification of authorization; written notice 

     •     Historical Notes     •     Research References

Nothing in this part shall be construed to prevent a person who could sign the authorization pursuant to
subdivision (c) of Section 56.11 from cancelling or modifying an authorization.  However, the cancellation or
modification shall be effective only after the provider of health care actually receives written notice of the
cancellation or modification.

CREDIT(S)
(Added by Stats.1981, c. 782, § 2.)

Historical Notes



Historical And Statutory Notes

2007 Main Volume
Former § 56.15, added by Stats.1979, c. 773, p. 2645, § 1, relating to conditions for disclosure of

medical information, was repealed by Stats.1981, c. 782, § 1.5.  See Civil Code §§ 56.10, 56.14.

Research References

Cross References

"Authorization" defined for purposes of this Part, see Civil Code § 56.05.
"Provider of health care" defined for purposes of this Part, see Civil Code§ 56.05.
2007 Main Volume

Collateral References:

Witkin, Evidence (3d ed) §1102
Cal Jur 3d Heal Art §103

§ 56.16. Release of limited information on specific patient; written request by patient to prohibit 

     •     Historical Notes     •     Research References     •     Notes of Decisions

For disclosures not addressed by Section 56.1007, unless there is a specific written request by the patient to the
contrary, nothing in this part shall be construed to prevent a general acute care hospital, as defined in
subdivision (a) of Section 1250 of the Health and Safety Code, upon an inquiry concerning a specific patient,
from releasing at its discretion any of the following information: the patient's name, address, age, and sex; a
general description of the reason for treatment (whether an injury, a burn, poisoning, or some unrelated
condition); the general nature of the injury, burn, poisoning, or other condition; the general condition of the
patient; and any information that is not medical information as defined in subdivision (c) of Section 56.05.

CREDIT(S)
(Added by Stats.1981, c. 782, § 2.  Amended by Stats.2006, c. 833 (A.B.3013), § 2.)

Historical Notes

Historical And Statutory Notes

2007 Main Volume
Stats.2006, c. 833 (A.B.3013), inserted "For disclosures not addressed by Section 56.1007,"; substituted

"general acute care hospital as defined in subdivision (a) of Section 1250 of the Health and Safety
Code" for "provider"; and made a nonsubstantive change.

For cost reimbursement provision relating to Stats.2006, c. 833 (A.B.3013), see Historical and Statutory
Notes under Civil Code § 56.1007.

Former § 56.16, added by Stats.1979, c. 773, p. 2645, § 1, relating to nondisclosure of individually
identifiable medical information without authorization, was repealed by Stats.1981, c. 782, § 1.5.
See Civil Code §§ 56.10, 56.13.

Derivation: Former § 56.18, added by Stats.1979, c. 773, p. 2645, § 1.

Research References



Cross References

Disclosure of medical information to specified persons involved with patient's care or health care
payments, see Civil Code § 56.1007.

Inspection of public records, other exemptions from disclosure, medical information, see
Government Code § 6276.30.

2007 Main Volume

Collateral References:

The Rutter Group, Personal Injury (Flahavan, Rea, Kelly & Tenner) §1:234b
B-W Cal Civil Practice: Torts §39:14
Cal Jur 3d Heal Art §103

Notes Of Decisions

Exemptions 2
Grounds for suit 5
Notice to patient 1
Recovery against medical provider 3
Verification of information 4

1. Notice to patient

Patient's physician was not required to notify patient with respect to her right to request that information
regarding patient's general condition not be disclosed to her employer. Garrett v. Young (App. 2 Dist. 2003) 1
Cal.Rptr.3d 134, 109 Cal.App.4th 1393. Health  642

2. Exemptions

Physician's disclosure to patient's employer that patient suffered from itching and stress, and that patient was
unable to return to work at that time, without divulging any information regarding specific medical diagnoses of
severe depression and anxiety, came within scope of provision under Confidentiality of Medical Information
Act exempting the disclosure of patient's general medical condition from prohibition against disclosure of
medical information absent express, written authorization by patient. Garrett v. Young (App. 2 Dist. 2003) 1
Cal.Rptr.3d 134, 109 Cal.App.4th 1393. Health  642

3. Recovery against medical provider

Patient's oral request to physician that he not discuss her medical condition with her employer did not warrant
recovery against physician for disclosing patient's general condition to her employer, in alleged violation of
Confidentiality of Medical Information Act, under provision requiring that there be specific written request by
the patient to prohibit disclosure. Garrett v. Young (App. 2 Dist. 2003) 1 Cal.Rptr.3d 134, 109 Cal.App.4th
1393. Health  642

4. Verification of information

An employer who receives a document purporting to contain a medical excuse for the employee's failure to
appear at work should be able to verify its contents with the physician whose name appears on it without either
party violating the Confidentiality of Medical Information Act. Garrett v. Young (App. 2 Dist. 2003) 1
Cal.Rptr.3d 134, 109 Cal.App.4th 1393. Health  642

5. Grounds for suit

The fact that the health care provider's words in disclosing general information regarding an employee's medical



condition may have had the unintended consequence of causing an employer to believe, correctly or incorrectly,
that an employee was less ill than represented, is not grounds for suit under the Confidentiality of Medical
Information Act. Garrett v. Young (App. 2 Dist. 2003) 1 Cal.Rptr.3d 134, 109 Cal.App.4th 1393. Health 
642

Chapter 2.5. Disclosure Of Genetic Test Results By A Health Care Service Plan

Historical Notes

General Notes

2007 Main Volume
Chapter 2.5 was added by Stats.1995, c. 695 (S.B.1020), § 1.

§ 56.17. Genetic test results; unlawful disclosure; written authorization; penalties 

     •     Historical Notes     •     Research References

(a) This section shall apply to the disclosure of genetic test results contained in an applicant's or enrollee's
medical records by a health care service plan.

(b) Any person who negligently discloses results of a test for a genetic characteristic to any third party in a
manner that identifies or provides identifying characteristics of the person to whom the test results apply, except
pursuant to a written authorization as described in subdivision (g), shall be assessed a civil penalty in an amount
not to exceed one thousand dollars ($1,000) plus court costs, as determined by the court, which penalty and
costs shall be paid to the subject of the test.

(c) Any person who willfully discloses the results of a test for a genetic characteristic to any third party in a
manner that identifies or provides identifying characteristics of the person to whom the test results apply, except
pursuant to a written authorization as described in subdivision (g), shall be assessed a civil penalty in an amount
not less than one thousand dollars ($1,000) and no more than five thousand dollars ($5,000) plus court costs, as
determined by the court, which penalty and costs shall be paid to the subject of the test.

(d) Any person who willfully or negligently discloses the results of a test for a genetic characteristic to a third
party in a manner that identifies or provides identifying characteristics of the person to whom the test results
apply, except pursuant to a written authorization as described in subdivision (g), that results in economic,
bodily, or emotional harm to the subject of the test, is guilty of a misdemeanor punishable by a fine not to
exceed ten thousand dollars ($10,000).

(e) In addition to the penalties listed in subdivisions (b) and (c), any person who commits any act described in
subdivision (b) or (c) shall be liable to the subject for all actual damages, including damages for economic,
bodily, or emotional harm which is proximately caused by the act.

(f) Each disclosure made in violation of this section is a separate and actionable offense.

(g) The applicant's "written authorization," as used in this section, shall satisfy the following requirements:

(1) Is written in plain language and is in a typeface no smaller than 14-point type.

(2) Is dated and signed by the individual or a person authorized to act on behalf of the individual.

(3) Specifies the types of persons authorized to disclose information about the individual.



(4) Specifies the nature of the information authorized to be disclosed.

(5) States the name or functions of the persons or entities authorized to receive the information.

(6) Specifies the purposes for which the information is collected.

(7) Specifies the length of time the authorization shall remain valid.

(8) Advises the person signing the authorization of the right to receive a copy of the authorization.  Written
authorization is required for each separate disclosure of the test results.

(h) This section shall not apply to disclosures required by the Department of Health Services necessary to
monitor compliance with Chapter 1 (commencing with Section 124975) of Part 5 of Division 106 of the Health
and Safety Code, nor to disclosures required by the Department of Managed Care necessary to administer and
enforce compliance with Section 1374.7 of the Health and Safety Code.

(i) For purposes of this section, "genetic characteristic" has the same meaning as that set forth in subdivision (d)
of Section 1374.7 of the Health and Safety Code.

CREDIT(S)
(Added by Stats.1995, c. 695 (S.B.1020), § 1.  Amended by Stats.1996, c. 1023 (S.B.1497), § 25, eff. Sept. 29,
1996; Stats.1996, c. 532 (S.B.1740),§ 1; Stats.1999, c. 311 (S.B.1185), § 1; Stats.1999, c. 525 (A.B.78), § 5;
Stats.2000, c. 857 (A.B.2903), § 4; Stats.2000, c. 941 (S.B.1364), § 1; Stats.2003, c. 562 (A.B.715), § 4.)

Historical Notes

Historical And Statutory Notes

2007 Main Volume
The 1996 amendment, in subd.(e), substituted "for" for "or" following "including damages"; in subd.(h),

substituted "Chapter 1 (commencing with Section 124975) of Part 5 of Division 106 of" for "Chapter
1.5 (commencing with Section 150) of Part 1 of Division 1 of, and Sections 289.7 and 309 of,"; and
made nonsubstantive changes throughout the section.

Sections 507, 508 and 510 of Stats.1996, c. 1023 (S.B.1497), provide:
"Sec. 507. The Legislature finds and declares that any substantive changes made by Chapter 415 of the

Statutes of 1995 were unintended and contrary to the express provisions of Sections 171 and 172 of
Chapter 415 of the Statutes of 1995.

"Sec. 508. The Legislature intends both of the following:
"(a) When construing the effect of any of the provisions of Chapter 415 of the Statutes of 1995 from

January 1, 1996, to the date this measure takes effect, that a court apply the provisions in a manner
consistent with the changes to be made by this bill and Sections 171 and 172 of Chapter 415 of the
Statutes of 1995.

"(b) This bill makes substantive changes to the law solely to ensure that Chapter 415 of the Statutes of
1995 has only technical and nonsubstantive effect and to conform to Sections 171 and 172 of
Chapter 415 of the Statutes of 1995."

"Sec. 510. Any section of any act, other than the act for the maintenance of the codes, enacted by the
Legislature during the 1996 calendar year that takes effect on or before January 1, 1997, and that
amends, amends and renumbers, amends and repeals, amends, repeals, and adds, repeals, or repeals
and adds a section that is amended, or amended and renumbered, by this act, shall prevail over the
amendment, or amendment and renumbering, of that section by this act whether that act is enacted
prior to, or subsequent to, the enactment of this act.  Section 110597, as proposed to be added to the
Health and Safety Code by AB 2653, shall prevail over Section 110597, as proposed to be added to
the Health and Safety Code by this act, whether AB 2653 is enacted prior to, or subsequent to, the
enactment of this act, if AB 2653 is enacted by the Legislature during the 1996 calendar year, takes



effect on or before January 1, 1997, and adds Section 110597 to the Health and Safety Code.
Section 117924, as proposed to be added to the Health and Safety Code by SB 1966, shall prevail
over Section 117924, as proposed to be added to the Health and Safety Code by this act, whether SB
1966 is enacted prior to, or subsequent to, the enactment of this act, if SB 1966 is enacted by the
Legislature during the 1996 calendar year, takes effect on or before January 1, 1997, and adds
Section 117924 to the Health and Safety Code."

Stats.1999, c. 525 (A.B.78), established the Department of Managed Care, and amended provisions of
this section to conform to the establishment of that department and the transfer of responsibilities to
it.

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

Sections 1, 214, and 215 of Stats.1999, c. 525 (A.B.78), provide:
"SECTION 1.(a) The Legislature finds and declares that it is in the public interest that the administration

and enforcement of the Knox-Keene Health Care Service Plan Act of 1975, as amended, be
undertaken by a department of state government devoted exclusively to the licensing and regulation
of managed health care.

"(b) Therefore, it is the intent of the Legislature to transfer the administration of the Knox-Keene Health
Care Service Plan Act of 1975, as amended, from the Commissioner of Corporations of the
Department of Corporations to the Director of the Department of Managed Care established in the
Business, Transportation and Housing Agency."

"SEC. 214. This act shall become effective on January 1, 2000, and shall become operative on the date
that the Governor, by executive order, establishes the Department of Managed Care or July 1, 2000,
whichever occurs first.

"SEC. 215.(a) Subject to subdivision (b), any section of any act enacted by the Legislature during the
1999 calendar year that takes effect on or before January 1, 2000, and that amends, amends and
renumbers, adds, repeals and adds, or repeals a section that is amended, amended and renumbered,
repealed and added, or repealed by this act, shall prevail over this act, whether that act is enacted
prior to, or subsequent to, the enactment of this act.

"(b) Subdivision (a) shall not apply to any of the following provisions of this act:
"(1) Every provision of this act that amends any section of, adds any section to, or repeals and adds any

section of, the Health and Safety Code.
"(2) Sections 1618.5 and 4382 of the Business and Professions Code, as amended by this act.
"(3) Sections 43.98, 56.17, and 3296 of the Civil Code, as amended by this act.
"(4) Sections 10821 and 13408.5 of the Corporations Code, as amended by this act.
"(5) Sections 1322, 6253.4, 6254.5, 11552, 13975, 21661, 31696.1, 37615.1 of the Government Code, as

amended by this act, and Section 13975.2 of the Government Code, as added by this act.
"(6) Sections 740, 742.407, 1068, 1068.1, and 10856 of the Insurance Code, as amended by this act.
"(7) Section 830.3 of the Penal Code, as amended by this act."
Subordination of legislation by Stats.2000, c. 857 (A.B.2903), to other 2000 legislation, see Historical

and Statutory Notes under Business and Professions Code § 1618.5.
Changes in statutory references from the Department of Managed Care to the Department of Managed

Health Care, from the Advisory Committee on Managed Care to the Advisory Committee on
Managed Health Care, and from the Managed Care Fund to the Managed Health Care Fund by
Stats.2000, c. 857 (A.B.2903), see Historical and Statutory Notes under Business and Professions
Code § 1618.5.

Stats.2000, c. 941 (S.B.1364) made a nonsubstantive change in subd.(a) and added subd.(i).
Section affected by two or more acts at the same session of the legislature, see Government Code §

9605.
Stats.2003, c. 562 (A.B.715), in subd.(g)(1), inserted "and is in a typeface no smaller than 14-point

type".
For letter of intent regarding Stats.2003, c. 562 (A.B.715), see Historical and Statutory Notes under

Civil Code § 56.05.



Former § 56.17, added by Stats.1979, c. 773, p. 2645, § 1, relating to responsibility and liability for
securing release from applicant for health insurance, was repealed by Stats.1981, c. 782, § 1.5.

Research References

Cross References

"Authorization" defined for purposes of this Part, see Civil Code § 56.05.
Department of Health Services, generally, see Health and Safety Code § 100100 et seq.
"Health care service plan" defined for purposes of this Part, see Civil Code§ 56.05.
Misdemeanors, definition and penalties, see Penal Code §§ 17, 19 and 19.2.
Public health, transfer of statutory duties, powers, purposes, responsibilities, and jurisdiction to state

department of public health, see Health and Safety Code § 131052.

Law Review And Journal Commentaries

California's managed care reform moves to a new level.  Alexander S. Wylie, 31 McGeorge L.Rev.
534 (2000).

Ethical aspects of genetic testing.  Cynthia E. Fruchtman, Francis C.J. Pizzulli, 20 Whittier L. Rev.
411 (1998).

Insurance; genetic discrimination.  Christopher P. Blake, 27 Pac. L.J. 870 (1996).
Review of Selected 1995 California Legislation.  27 Pac.L.J. 349 (1996).
2007 Main Volume

Collateral References:

Witkin, Summary (9th ed) Const Law §473
Witkin, Summary (9th ed) Torts §581
Witkin & Epstein, Criminal Law (2d ed) §1051
B-W Cal Civil Practice: Torts §§39:14, 39:15
Cal Jur 3d Health §22; Ins Co §§77, 79

Chapter 3. Use And Disclosure Of Medical Information By Employers

§ 56.20. Confidentiality; prohibition of discrimination due to refusal to sign authorization; prohibition of
disclosure; exceptions 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) Each employer who receives medical information shall establish appropriate procedures to ensure the
confidentiality and protection from unauthorized use and disclosure of that information.  These procedures may
include, but are not limited to, instruction regarding confidentiality of employees and agents handling files
containing medical information, and security systems restricting access to files containing medical information.

(b) No employee shall be discriminated against in terms or conditions of employment due to that employee's
refusal to sign an authorization under this part.  However, nothing in this section shall prohibit an employer
from taking such action as is necessary in the absence of medical information due to an employee's refusal to
sign an authorization under this part.

(c) No employer shall use, disclose, or knowingly permit its employees or agents to use or disclose medical
information which the employer possesses pertaining to its employees without the patient having first signed an



authorization under Section 56.11 or Section 56.21 permitting such use or disclosure, except as follows:

(1) The information may be disclosed if the disclosure is compelled by judicial or administrative process or by
any other specific provision of law.

(2) That part of the information which is relevant in a lawsuit, arbitration, grievance, or other claim or challenge
to which the employer and employee are parties and in which the patient has placed in issue his or her medical
history, mental or physical condition, or treatment may be used or disclosed in connection with that proceeding.

(3) The information may be used only for the purpose of administering and maintaining employee benefit plans,
including health care plans and plans providing short-term and long-term disability income, workers'
compensation and for determining eligibility for paid and unpaid leave from work for medical reasons.

(4) The information may be disclosed to a provider of health care or other health care professional or facility to
aid the diagnosis or treatment of the patient, where the patient or other person specified in subdivision (c) of
Section 56.21 is unable to authorize the disclosure.

(d) If an employer agrees in writing with one or more of its employees or maintains a written policy which
provides that particular types of medical information shall not be used or disclosed by the employer in
particular ways, the employer shall obtain an authorization for such uses or disclosures even if an authorization
would not otherwise be required by subdivision (c).

CREDIT(S)
(Added by Stats.1981, c. 782, § 2.)

Historical Notes

Historical And Statutory Notes

2007 Main Volume
Former § 56.20, added by Stats.1979, c. 773, p. 2645, § 1, relating to inapplicability of Information

Practices Act of 1977, was repealed by Stats.1981, c. 782, § 1.5.  See Civil Code § 56.29.

Research References

Cross References

"Authorization" defined for purposes of this Part, see Civil Code § 56.05.
"Medical information" defined for purposes of this Part, see Civil Code § 56.05.
"Patient" defined for purposes of this Part, see Civil Code § 56.05.
"Provider of health care" defined for purposes of this Part, see Civil Code§ 56.05.
Workers' compensation, see Labor Code § 3200 et seq.

Law Review And Journal Commentaries

Confidentiality of HIV-related information: Responding to the resurgence of aggressive public
health interventions in the AIDS epidemic.  82 Cal.L.Rev. 113 (1994).

Monitoring employees for genetic alteration: Is state regulation essential? (1984) 15 Pac.L.J. 349.
Toward a uniform right to medical records: A proposal for a model patient access and information

practices statute. (1983) 30 UCLA L.Rev. 1349.
2007 Main Volume

Collateral References:

Witkin, Evidence (3d ed) §1102



Cal Jur 3d Heal Art §287

Notes Of Decisions

Drug testing 2
Judicial proceedings 3
Use 1

1. Use

Employer was liable for "use" of psychiatric information about employee as basis for decision to force
employee into inpatient alcohol treatment program and ultimately as basis for termination, as no written
authorization for disclosure was obtained from employee, and use did not fall within exception to
Confidentiality of Medical Information Act. Pettus v. Cole (App. 1 Dist. 1996) 57 Cal.Rptr.2d 46, 49
Cal.App.4th 402, modified on denial of rehearing, review denied. Labor And Employment  819; Labor And
Employment  90

It is reasonable, for purposes of claim for violation of constitutional right to privacy, for employee to expect that
extraneous information about his personal life and thoughts, communicated in confidence to psychiatrist in
employment-related examination, will not be used by employer as basis for adverse personnel action. Pettus v.
Cole (App. 1 Dist. 1996) 57 Cal.Rptr.2d 46, 49 Cal.App.4th 402, modified on denial of rehearing, review
denied. Constitutional Law  1232; Labor And Employment  90

2. Drug testing

City's prepromotional and preemployment drug testing program did not violate Confidentiality of Medical
Information Act by automatically disqualifying from employment or promotion any employee who refused to
sign form authorizing physician who conducted drug testing to inform city of results. Loder v. City of Glendale
(1997) 59 Cal.Rptr.2d 696, 14 Cal.4th 846, 927 P.2d 1200, certiorari denied 118 S.Ct. 44, 522 U.S. 807, 139
L.Ed.2d 11. Municipal Corporations  217.3(1); Municipal Corporations  217.5

So long as employer-mandated medical examination or drug testing program is otherwise lawful, section of
Confidentiality of Medical Information Act prohibiting discrimination against employee who refuses to sign
authorization for disclosure of confidential medical information does not prohibit employer from disqualifying
applicant or employee who refuses to authorize disclosure to employer of ultimate results of the examination or
drug test. Loder v. City of Glendale (1997) 59 Cal.Rptr.2d 696, 14 Cal.4th 846, 927 P.2d 1200, certiorari denied
118 S.Ct. 44, 522 U.S. 807, 139 L.Ed.2d 11. Labor And Employment  18; Searches And Seizures  78;
Labor And Employment  88

3. Judicial proceedings

Municipality did not violate confidentiality of employees' medical records by turning over to its counsel
medical file of attorney terminated as employee of city with attorney's consent, for purpose of defending against
attorney's wrongful termination suit. Doe v. City of Chula Vista, S.D.Cal.1999, 196 F.R.D. 562. Records 
30

§ 56.21. Authorization for disclosure by employer 

     •     Historical Notes     •     Research References

An authorization for an employer to disclose medical information shall be valid if it complies with all of the
following:



(a) Is handwritten by the person who signs it or is in a typeface no smaller than 14-point type.

(b) Is clearly separate from any other language present on the same page and is executed by a signature that
serves no purpose other than to execute the authorization.

(c) Is signed and dated by one of the following:

(1) The patient, except that a patient who is a minor may only sign an authorization for the disclosure of
medical information obtained by a provider of health care in the course of furnishing services to which the
minor could lawfully have consented under Part 1 (commencing with Section 25) or Part 2.7 (commencing with
Section 60) of Division 1.

(2) The legal representative of the patient, if the patient is a minor or incompetent.  However, authorization may
not be given under this subdivision for the disclosure of medical information that pertains to a competent minor
and that was created by a provider of health care in the course of furnishing services to which a minor patient
could lawfully have consented under Part 1 (commencing with Section 25) or Part 2.7 (commencing with
Section 60) of Division 1.

(3) The beneficiary or personal representative of a deceased patient.

(d) States the limitations, if any, on the types of medical information to be disclosed.

(e) States the name or functions of the employer or person authorized to disclose the medical information.

(f) States the names or functions of the persons or entities authorized to receive the medical information.

(g) States the limitations, if any, on the use of the medical information by the persons or entities authorized to
receive the medical information.

(h) States a specific date after which the employer is no longer authorized to disclose the medical information.

(i) Advises the person who signed the authorization of the right to receive a copy of the authorization.

CREDIT(S)
(Added by Stats.1981, c. 782, § 2.  Amended by Stats.2003, c. 562 (A.B.715),§ 5; Stats.2006, c. 538
(S.B.1852), § 39.)

Historical Notes

Historical And Statutory Notes

2007 Main Volume
Stats.2003, c. 562 (A.B.715), in subd.(a), substituted "14-point" for "8-point".
For letter of intent regarding Stats.2003, c. 562 (A.B.715), see Historical and Statutory Notes under

Civil Code § 56.05.
Stats.2006, c. 538 (S.B.1852), made nonsubstantive changes to maintain the code.
Subordination of legislation by Stats.2006, c. 538 (S.B.1852), to other 2006 legislation, see Historical

and Statutory Notes under Business and Professions Code § 690.
Former § 56.21, added by Stats.1979, c. 773, p. 2645, § 1, relating to applicability of prohibitions or

limitations of Information Practices Act of 1977, was repealed by Stats.1981, c. 782, § 1.5.  See
Civil Code § 56.29.

Research References

Cross References



"Authorization" defined for purposes of this Part, see Civil Code § 56.05.
"Medical information" defined for purposes of this Part, see Civil Code § 56.05.
"Patient" defined for purposes of this Part, see Civil Code § 56.05.
"Provider of health care" defined for purposes of this Part, see Civil Code§ 56.05.
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Collateral References:

B-W Cal Civil Practice: Employment Litigation §5:11
B-W Cal Civil Practice: Torts §39:15

§ 56.22. Copy of authorization to patient or signatory 

     •     Historical Notes     •     Research References

Upon demand by the patient or the person who signed an authorization, an employer possessing the
authorization shall furnish a true copy thereof.

CREDIT(S)
(Added by Stats.1981, c. 782, § 2.)

Historical Notes

Historical And Statutory Notes

2007 Main Volume
Former § 56.22, added by Stats.1979, c. 773, p. 2645, § 1, amended by Stats.1981, c. 714, § 46, relating

to disclosure of medical information regarding patient in conformance with this part if Information
Practices Act of 1977 was applicable, was repealed by Stats.1981, c. 782, § 1.5.  See Civil Code §
56.29.

Research References

Cross References

"Authorization" defined for purposes of this Part, see Civil Code § 56.05.
"Patient" defined for purposes of this Part, see Civil Code § 56.05.
2007 Main Volume

§ 56.23. Communication of limitations of authorization to person to whom disclosure made 

     •     Research References

An employer that discloses medical information pursuant to an authorization required by this chapter shall
communicate to the person or entity to which it discloses the medical information any limitations in the
authorization regarding the use of the medical information.  No employer that has attempted in good faith to
comply with this provision shall be liable for any unauthorized use of the medical information by the person or
entity to which the employer disclosed the medical information.

CREDIT(S)
(Added by Stats.1981, c. 782, § 2.)



Research References

Cross References

"Authorization" defined for purposes of this Part, see Civil Code § 56.05.
"Medical information" defined for purposes of this Part, see Civil Code § 56.05.
2007 Main Volume

§ 56.24. Cancellation or modification of authorization 

     •     Historical Notes     •     Research References

Nothing in this part shall be construed to prevent a person who could sign the authorization pursuant to
subdivision (c) of Section 56.21 from cancelling or modifying an authorization.  However, the cancellation or
modification shall be effective only after the employer actually receives written notice of the cancellation or
modification.

CREDIT(S)
(Added by Stats.1981, c. 782, § 2.)

Historical Notes

Historical And Statutory Notes

2007 Main Volume
Former § 56.24, added by Stats.1979, c. 773, p. 2645, § 1, relating to release of medical information to

employers, was repealed by Stats.1981, c. 782, § 1.5.  See Civil Code § 56.10.

Research References

Cross References

"Authorization" defined for purposes of this Part, see Civil Code § 56.05.
2007 Main Volume

§ 56.245. Further disclosure by recipient of medical information 

     •     Research References

A recipient of medical information pursuant to an authorization as provided by this chapter may not further
disclose such medical information unless in accordance with a new authorization that meets the requirements of
Section 56.21, or as specifically required or permitted by other provisions of this chapter or by law.

CREDIT(S)
(Added by Stats.1981, c. 782, § 2.)

Research References

Cross References



"Authorization" defined for purposes of this Part, see Civil Code § 56.05.
"Medical information" defined for purposes of this Part, see Civil Code § 56.05.
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Chapter 4. Relationship Of Chapters 2 And 3

Historical Notes

General Notes

2007 Main Volume
Chapter 4 was added by Stats.1981, c. 782, § 2.

§ 56.25. Disclosure by employer who is provider of health care 

     •     Historical Notes     •     Research References

(a) An employer that is a provider of health care shall not be deemed to have violated Section 56.20 by
disclosing, in accordance with Chapter 2 (commencing with Section 56.10), medical information possessed in
connection with providing health care services to the provider's patients.

(b) An employer shall not be deemed to have violated Section 56.20 because a provider of health care that is an
employee or agent of the employer uses or discloses, in accordance with Chapter 2 (commencing with Section
56.10), medical information possessed by the provider in connection with providing health care services to the
provider's patients.

(c) A provider of health care that is an employer shall not be deemed to have violated Section 56.10 by
disclosing, in accordance with Chapter 3 (commencing with Section 56.20), medical information possessed in
connection with employing the provider's employees.  Information maintained by a provider of health care in
connection with employing the provider's employees shall not be deemed to be medical information for
purposes of Chapter 3 (commencing with Section 56.20), unless it would be deemed medical information if
received or maintained by an employer that is not a provider of health care.

CREDIT(S)
(Added by Stats.1981, c. 782, § 2.)

Historical Notes

Historical And Statutory Notes

2007 Main Volume
Former § 56.25, added by Stats.1979, c. 773, p. 2645, § 1, amended by Stats.1980, c. 1025, § 1, relating

to exemptions from provisions of part, was repealed by Stats.1981, c. 782, § 1.5.  See Civil Code §
56.30.

Research References

Cross References

"Medical information" defined for purposes of this Part, see Civil Code § 56.05.



"Patient" defined for purposes of this Part, see Civil Code § 56.05.
"Provider of health care" defined for purposes of this Part, see Civil Code§ 56.05.
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Chapter 5. Use And Disclosure Of Medical And Other Information By Third Party
Administrators And Others

Historical Notes

General Notes

2007 Main Volume
Chapter 5, added as "Use and Disclosure of Medical Information by Third Party Administrators" by

Stats.1981, c. 782, § 2, was amended by Stats.2000, c. 278 (A.B.2797), § 1, to read as now
appearing.

§ 56.26. Prohibition; exceptions; inapplicability of section 

     •     Historical Notes     •     Research References

(a) No person or entity engaged in the business of furnishing administrative services to programs that provide
payment for health care services shall knowingly use, disclose, or permit its employees or agents to use or
disclose medical information possessed in connection with performing administrative functions for a program,
except as reasonably necessary in connection with the administration or maintenance of the program, or as
required by law, or with an authorization.

(b) An authorization required by this section shall be in the same form as described in Section 56.21, except that
"third party administrator" shall be substituted for "employer" wherever it appears in Section 56.21.

(c) This section shall not apply to any person or entity that is subject to the Insurance Information Privacy Act
or to Chapter 2 (commencing with Section 56.10) or Chapter 3 (commencing with Section 56.20).

CREDIT(S)
(Added by Stats.1981, c. 782, § 2.  Amended by Stats.2004, c. 183 (A.B.3082), § 24.)

Historical Notes

Historical And Statutory Notes

2007 Main Volume
Stats.2004, c. 183 (A.B.3082), made nonsubstantive changes to maintain the code.
Subordination of legislation by Stats.2004, c. 183 (A.B.3082), to other 2004 legislation, see Historical

and Statutory Notes under Business and Professions Code § 511.3.
Former § 56.26, added by Stats.1980, c. 384, § 1, relating to inapplicability of part to investigation of

on-the-job accident or illness, was repealed by Stats.1981, c. 782, § 1.5.  See Civil Code § 56.30.
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"Authorization" defined for purposes of this Part, see Civil Code § 56.05.
"Medical information" defined for purposes of this Part, see Civil Code § 56.05.
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Collateral References:

Witkin, Evidence (3d ed) §1102

§ 56.265. Annuity contracts; disclosure of individually identifiable information concerning health,
medical or genetic history; prohibition 

A person or entity that underwrites or sells annuity contracts or contracts insuring, guaranteeing, or
indemnifying against loss, harm, damage, illness, disability, or death, and any affiliate of that person or entity,
shall not disclose individually identifiable information concerning the health of, or the medical or genetic
history of, a customer, to any affiliated or nonaffiliated depository institution, or to any other affiliated or
nonaffiliated third party for use with regard to the granting of credit.

CREDIT(S)
(Added by Stats.2000, c. 278 (A.B.2797), § 2.)
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Chapter 6. Relationship To Existing Law

Historical Notes

General Notes

2007 Main Volume
Chapter 6 was added by Stats.1981, c. 782, § 2.

§ 56.27. Employer that is insurance institution, agent or support organization; disclosure not in violation
of § 56.20 

     •     Research References

An employer that is an insurance institution, insurance agent, or insurance support organization subject to the
Insurance Information and Privacy Protection Act, Article 6.6 (commencing with Section 791) of Part 2 of
Division 1 of the Insurance Code, shall not be deemed to have violated Section 56.20 by disclosing medical
information gathered in connection with an insurance transaction in accordance with that act.

CREDIT(S)
(Added by Stats.1981, c. 782, § 2.)
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"Medical information" defined for purposes of this Part, see Civil Code § 56.05.
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§ 56.28. Patient's right to access 

     •     Historical Notes     •     Research References

Nothing in this part shall be deemed to affect existing laws relating to a patient's right of access to his or her
own medical information, or relating to disclosures made pursuant to Section 1158 of the Evidence Code, or
relating to privileges established under the Evidence Code.

CREDIT(S)
(Added by Stats.1981, c. 782, § 2.)

Historical Notes

Historical And Statutory Notes

2007 Main Volume
Derivation: Former § 56.19, added by Stats.1979, c. 773, p. 2645, § 1.
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"Medical information" defined for purposes of this Part, see Civil Code § 56.05.
"Patient" defined for purposes of this Part, see Civil Code § 56.05.
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Witkin, Evidence (3d ed) §1102

§ 56.29. Information Practices Act of 1977; applicability 
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(a) Nothing in Chapter 1 (commencing with Section 1798) of Title 1.8 of Part 4 of Division 3 shall be construed
to permit the acquisition or disclosure of medical information regarding a patient without an authorization,
where the authorization is required by this part.

(b) The disclosure of medical information regarding a patient which is subject to subdivision (b) of Section
1798.24 shall be made only with an authorization which complies with the provisions of this part.  Such
disclosure may be made only within the time limits specified in subdivision (b) of Section 1798.24.

(c) Where the acquisition or disclosure of medical information regarding a patient is prohibited or limited by
any provision of Chapter 1 (commencing with Section 1798) of Title 1.8 of Part 4 of Division 3, the prohibition
or limit shall be applicable in addition to the requirements of this part.

CREDIT(S)
(Added by Stats.1981, c. 782, § 2.)
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Former § 56.29, added by Stats.1981, c. 106, § 1, relating to disclosures by health care providers to

insurance institutions, agents or support organizations, was repealed by Stats.1981, c. 782, § 1.5.
See Civil Code § 56.10.

Derivation: Former §§ 56.20, 56.21, 56.22, added by Stats.1979, c. 773, p. 2645, § 1.
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"Authorization" defined for purposes of this Part, see Civil Code § 56.05.
"Medical information" defined for purposes of this Part, see Civil Code § 56.05.
"Patient" defined for purposes of this Part, see Civil Code § 56.05.
2007 Main Volume

Collateral References:

Witkin, Evidence (3d ed) §1102

§ 56.30. Exemptions from limitations of this part 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The disclosure and use of the following medical information shall not be subject to the limitations of this part:

(a) (Mental health and developmental disabilities) Information and records obtained in the course of providing
services under Division 4 (commencing with Section 4000), Division 4.1 (commencing with Section 4400),
Division 4.5 (commencing with Section 4500), Division 5 (commencing with Section 5000), Division 6
(commencing with Section 6000), or Division 7 (commencing with Section 7100) of the Welfare and
Institutions Code.

(b) (Public social services) Information and records that are subject to Sections 10850, 14124.1, and 14124.2 of
the Welfare and Institutions Code.

(c) (State health services, communicable diseases, developmental disabilities) Information and records
maintained pursuant to former Chapter 2 (commencing with Section 200) of Part 1 of Division 1 of the Health
and Safety Code and pursuant to the Communicable Disease Prevention and Control Act (subdivision (a) of
Section 27 of the Health and Safety Code).

(d) (Licensing and statistics) Information and records maintained pursuant to Division 2 (commencing with
Section 1200) and Part 1 (commencing with Section 102100) of Division 102 of the Health and Safety Code;
pursuant to Chapter 3 (commencing with Section 1200) of Division 2 of the Business and Professions Code;
and pursuant to Section 8608, 8817, or 8909 of the Family Code.

(e) (Medical survey, workers' safety) Information and records acquired and maintained or disclosed pursuant to
Sections 1380 and 1382 of the Health and Safety Code and pursuant to Division 5 (commencing with Section
6300) of the Labor Code.

(f) (Industrial accidents) Information and records acquired, maintained, or disclosed pursuant to Division 1
(commencing with Section 50), Division 4 (commencing with Section 3200), Division 4.5 (commencing with
Section 6100), and Division 4.7 (commencing with Section 6200) of the Labor Code.



(g) (Law enforcement) Information and records maintained by a health facility which are sought by a law
enforcement agency under Chapter 3.5 (commencing with Section 1543) of Title 12 of Part 2 of the Penal Code.

(h) (Investigations of employment accident or illness) Information and records sought as part of an investigation
of an on-the-job accident or illness pursuant to Division 5 (commencing with Section 6300) of the Labor Code
or pursuant to Section 105200 of the Health and Safety Code.

(i) (Alcohol or drug abuse) Information and records subject to the federal alcohol and drug abuse regulations
(Part 2 (commencing with Section 2.1) of S ubchapter A of Chapter 1 of Title 42 of the Code of Federal
Regulations) or to Section 11977 of the Health and Safety Code dealing with narcotic and drug abuse.

(j) (Patient discharge data) Nothing in this part shall be construed to limit, expand, or otherwise affect the
authority of the California Health Facilities Commission to collect patient discharge information from health
facilities.

(k) Medical information and records disclosed to, and their use by, the Insurance Commissioner, the Director of
the Department of Managed Health Care, the Division of Industrial Accidents, the Workers' Compensation
Appeals Board, the Department of Insurance, or the Department of Managed Health Care.

(l) Medical information and records related to services provided on and after January 1, 2006, disclosed to, and
their use by, the Managed Risk Medical Insurance Board to the same extent that those records are required to be
provided to the board related to services provided on and after July 1, 2009, to comply with Section 403 of the
federal Children's Health Insurance Program Reauthorization Act of 2009 (Public Law 111-3) 1, applying
subdivision (c) of Section 1932 of the federal Social Security Act 2.

CREDIT(S)
(Added by Stats.1981, c. 782, § 2.  Amended by Stats.1990, c. 1363 (A.B.3532), § 1, operative July 1, 1991;
Stats.1992, c. 163 (A.B.2641), § 5, operative Jan. 1, 1994; Stats.1993, c. 1004 (A.B.336), § 2; Stats.1996, c.
1023 (S.B.1497), § 26, eff. Sept. 29, 1996; Stats.1999, c. 526 (S.B.19), § 7; Stats.2000, c. 1067 (S.B.2094), § 3;
Stats.2010, c. 717 (S.B.853), § 1, eff. Oct. 19, 2010.)
1Public law sections classified to U.S.C.A., see U.S.C.A. Tables.
242 U.S.C.A. § 1396u-2.

Historical Notes

Law Revision Commission Comments

Subdivision (d) of Section 56.30 is amended to substitute references to the Family Code provisions that
replaced the former Civil Code provisions. [22 Cal.L.Rev.Comm.Reports 1 (1992)]

Historical And Statutory Notes

2007 Main Volume
The 1990 amendment, in subd.(d), substituted "Sections 222.26, 224.70, or 226.35" for "Section 224s".
The 1992 amendment made changes to conform with the enactment of the Family Code by Stats.1992,

c. 162.
The 1993 amendment, in subd.(k), inserted "the Commissioner of Corporations," and ", or the

Department of Corporations"; and made a nonsubstantive change.
The 1996 amendment rewrote subd.(c); in subd.(d), substituted "Part 1 (commencing with 102100)" for

"Division 9 (commencing with Section 1000)"; and, in subd.(h), substituted "105200" for "2950".
Prior to amendment, subd.(c) read:

"(c) (State health services, communicable diseases, developmental disabilities) Information and records
maintained pursuant to Chapter 2 (commencing with Section 200) of Part 1 of Division 1 of the
Health and Safety Code and pursuant to Division 4 (commencing with Section 3000) of the Health
and Safety Code."



Sections 507, 508 and 510 of Stats.1996, c. 1023 (S.B.1497), provide:
"Sec. 507. The Legislature finds and declares that any substantive changes made by Chapter 415 of the

Statutes of 1995 were unintended and contrary to the express provisions of Sections 171 and 172 of
Chapter 415 of the Statutes of 1995.

"Sec. 508. The Legislature intends both of the following:
"(a) When construing the effect of any of the provisions of Chapter 415 of the Statutes of 1995 from

January 1, 1996, to the date this measure takes effect, that a court apply the provisions in a manner
consistent with the changes to be made by this bill and Sections 171 and 172 of Chapter 415 of the
Statutes of 1995.

"(b) This bill makes substantive changes to the law solely to ensure that Chapter 415 of the Statutes of
1995 has only technical and nonsubstantive effect and to conform to Sections 171 and 172 of
Chapter 415 of the Statutes of 1995."

"Sec. 510. Any section of any act, other than the act for the maintenance of the codes, enacted by the
Legislature during the 1996 calendar year that takes effect on or before January 1, 1997, and that
amends, amends and renumbers, amends and repeals, amends, repeals, and adds, repeals, or repeals
and adds a section that is amended, or amended and renumbered, by this act, shall prevail over the
amendment, or amendment and renumbering, of that section by this act whether that act is enacted
prior to, or subsequent to, the enactment of this act.  Section 110597, as proposed to be added to the
Health and Safety Code by AB 2653, shall prevail over Section 110597, as proposed to be added to
the Health and Safety Code by this act, whether AB 2653 is enacted prior to, or subsequent to, the
enactment of this act, if AB 2653 is enacted by the Legislature during the 1996 calendar year, takes
effect on or before January 1, 1997, and adds Section 110597 to the Health and Safety Code.
Section 117924, as proposed to be added to the Health and Safety Code by SB 1966, shall prevail
over Section 117924, as proposed to be added to the Health and Safety Code by this act, whether SB
1966 is enacted prior to, or subsequent to, the enactment of this act, if SB 1966 is enacted by the
Legislature during the 1996 calendar year, takes effect on or before January 1, 1997, and adds
Section 117924 to the Health and Safety Code."

Stats.1999, c. 526, in subd.(d), deleted "8706," preceding "8817"; and in subd.(k), substituted "Director
of the Department of Managed Care" for "Commissioner of Corporations", and substituted
"Department of Managed Care" for "Department of Corporations".

Stats.2000, c. 1067 (S.B.2094), in subd.(a), substituted "Section 4000" for "Section 4001"; in subd.(d),
inserted "Division 102 of" following "(commencing with Section 102100) of"; in subd.(f),
substituted "Section 3200" for "Section 3201"; in subd.(j), deleted "pursuant to Section 441.18 of the
Health and Safety Code"; and in subd.(k), twice inserted "Health" following "Department of
Managed".

2010 Legislation
Stats.2010, c. 717 (S.B.853), added subd.(i).
Sections 175 and 176 of Stats.2010, c. 717 (S.B.853), provide:
"SEC. 175. No reimbursement is required by this act pursuant to Section 6 of Article XIII B of the

California Constitution for certain costs that may be incurred by a local agency or school district
because, in that regard, this act creates a new crime or infraction, eliminates a crime or infraction, or
changes the penalty for a crime or infraction, within the meaning of Section 17556 of the
Government Code, or changes the definition of a crime within the meaning of Section 6 of Article
XIII B of the California Constitution.

"However, if the Commission on State Mandates determines that this act contains other costs mandated
by the state, reimbursement to local agencies and school districts for those costs shall be made
pursuant to Part 7 (commencing with Section 17500) of Division 4 of Title 2 of the Government
Code.

"SEC. 176. This act is an urgency statute necessary for the immediate preservation of the public peace,
health, or safety within the meaning of Article IV of the Constitution and shall go into immediate
effect.  The facts constituting the necessity are:

"In order to make the necessary statutory changes to implement the Budget Act of 2010, it is necessary



that this act take effect immediately."
The Assembly Daily Journal for the 2009-2010 Regular Session, page 7150, contained the following

letter dated October 8, 2010, from Assembly Member Bob Blumenfield, regarding the intent of
Stats.2010, c. 717 (S.B.853):

"E. Dotson Wilson
"Chief Clerk of the Assembly
"State Capitol, Room 3196
"Sacramento, California
"Dear Mr. Wilson: I am submitting this letter to the Assembly Daily Journal regarding the Department

of Developmental Services "Regional Center Provider Relief' in the 2010-11 Budget Trailer Bill
Language, included in AB 1613 and SB 853.

"The language temporarily (from July 1, 2010 to June 30, 2011) permits Regional Centers to modify
personnel requirements, functions, qualifications or staff training requirements for providers whose
payments are reduced by 4.25 percent.

"It is my intent that such provider relief be implemented pursuant to the individual program plan or the
individual family service plan, as outlined in the Lanterman Developmental Disabilities Services
Act, in order to ensure the health and safety of consumers.

"Sincerely,
"BOB BLUMENFIELD
"Chair, Assembly Budget Committee"
2007 Main Volume
Former Notes
Former § 56.30, added by Stats.1979, c. 773, p. 2645, § 1, relating to compensatory, and civil damages

for violations and recovery of attorneys' fees and costs in actions was repealed by Stats.1981, c. 782,
§ 1.5.  See Civil Code § 56.35.

Derivation
Former § 56.25, added by Stats.1979, c. 773, p. 2645, § 1, amended by Stats.1980, c. 1025, § 1.
Former § 56.26, added by Stats.1980, c. 384, § 1.

Research References

Cross References

Department of Managed Health Care, generally, see Health and Safety Code § 1341 et seq.
Division of Workers' Compensation, formerly Division of Industrial Accidents, see Labor Code §

110 et seq.
Inspection of public records, other exemptions from disclosure, medical information, see

Government Code § 6276.30.
"Medical information" defined for purposes of this Part, see Civil Code § 56.05.
"Patient" defined for purposes of this Part, see Civil Code § 56.05.
Workers' compensation, see Labor Code § 3200 et seq.

Law Review And Journal Commentaries

Protecting the medical patient's right to privacy.  Victoria K. Lin, 31 McGeorge L.Rev. 233 (2000).
Review of Selected 1993 California Legislation.  25 Pac. L.J. 458 (1994).
2007 Main Volume

Collateral References:

Witkin, Evidence (3d ed) §1102
B-W Cal Civil Practice: Torts §39:14



Notes Of Decisions

Medical Injury Compensation Reform Act 1

1. Medical Injury Compensation Reform Act

In applying Medical Injury Compensation Reform Act (MICRA) $250,000 cap on recovery of noneconomic
damages against physician where physician was two-thirds liable and nonmedical party one-third liable for
patient's $425,000 in noneconomic damages, nonmedical party's one-third was to be deducted from total award
before applying MICRA cap, rather than reducing total award to MICRA cap and then subtracting one-third.
Francies v. Kapla (App. 1 Dist. 2005) 26 Cal.Rptr.3d 501, 127 Cal.App.4th 1381, as modified. Health 
834(1)

Medical Injury Compensation Reform Act (MICRA) cap for noneconomic damages applied to patient's
recovery for his cause of action for physician's violation of Confidentiality of Medical Information Act (CMIA),
which was based on physician's professional negligence. Francies v. Kapla (App. 1 Dist. 2005) 26 Cal.Rptr.3d
501, 127 Cal.App.4th 1381, as modified. Health  834(1)

§ 56.31. Disclosure or use of medical information under subdivision (f) of Section 56.30; HIV infection or
exposure; employment incident 

     •     Historical Notes     •     Research References

Notwithstanding any other provision of law, nothing in subdivision (f) of Section 56.30 shall permit the
disclosure or use of medical information regarding whether a patient is infected with or exposed to the human
immunodeficiency virus without the prior authorization from the patient unless the patient is an injured worker
claiming to be infected with or exposed to the human immunodeficiency virus through an exposure incident
arising out of and in the course of employment.

CREDIT(S)
(Added by Stats.1999, c. 766 (A.B.435), § 1.)

Historical Notes

Historical And Statutory Notes

2007 Main Volume
Section 3 of Stats.1999, c. 766 (A.B.435), provides:
"The addition of Section 56.31 to the Civil Code by this act is not intended either to abrogate the

holdings in Allison v. Workers' Comp.  Appeals Bd.(1999) 72 Cal.App.4th 654, or to prohibit a
redaction decision by a workers' compensation judge from being appealed to the Workers'
Compensation Appeals Board."

Former § 56.31, added by Stats.1979, c. 773, § 1, amended by Stats.1980, c. 676, § 40, relating to
making violations of this part a misdemeanor, was repealed by Stats.1981, c. 782, § 1.5.  See Civil
Code § 56.36.

Research References

Cross References



"Authorization" defined for purposes of this Part, see Civil Code § 56.05.
"Medical information" defined for purposes of this Part, see Civil Code § 56.05.
"Patient" defined for purposes of this Part, see Civil Code § 56.05.

Law Review And Journal Commentaries

Protecting the medical patient's right to privacy.  Victoria K. Lin, 31 McGeorge L.Rev. 233 (2000).
2007 Main Volume

Chapter 7. VIolations

§ 56.35. Compensatory and punitive damages; attorneys' fees and costs 

     •     Historical Notes     •     Research References     •     Notes of Decisions

In addition to any other remedies available at law, a patient whose medical information has been used or
disclosed in violation of Section 56.10 or 56.104 or 56.20 or subdivision (a) of Section 56.26 and who has
sustained economic loss or personal injury therefrom may recover compensatory damages, punitive damages
not to exceed three thousand dollars ($3,000), attorneys' fees not to exceed one thousand dollars ($1,000), and
the costs of litigation.

CREDIT(S)
(Added by Stats.1981, c. 782, § 2.  Amended by Stats.1999, c. 527 (A.B.416),§ 4.)

Historical Notes

Historical And Statutory Notes

2007 Main Volume
Stats.1999, c. 527, inserted "56.104" following "56.10 or".
Section 1 of Stats.1999, c. 527 (A.B.416), provides:
"The Legislature finds and declares the following:
"(a) Privacy is a fundamental right of Californians.
"(b) Mental health treatment, in order to be effective, depends upon open communication based on

the patient's trust in the practitioner.
"(c) A relationship of trust can only be established if the patient is confident that access to his or her

personal information will be limited and that the information will be protected to the fullest
extent possible.

"(d) In recognition of the fundamental importance of maintaining this relationship with patients,
mental health practitioners are bound by professional codes of ethics and laws designed to
protect sensitive information.

"(e) As managed care has expanded in recent years, mental health professionals have been forced to
choose between their obligation to protect the confidentiality of patient information and the
demands of insurers and health care service plans that operate the health care system to obtain
that information for administrative purposes other than authorization of treatment and payment
of services.

"(f) The inclusion of recognizable patient identification information in medical records obtained by
health care service plans or insurers exposes sensitive identifying information about the patient,
thereby jeopardizing the patient's privacy.

"(g) Laws providing for the confidentiality of medical information should protect patients from the
unlawful disclosure of their most personal information.



"(h) Informed consent is appropriately given by the patient's signature on an authorization to release
information that clearly and specifically states the information requested, the purpose for the
request, the identity of those who will have access to the information, the date the authorization
was signed, and an expiration date.

"(i) Patients should not forfeit their right to confidentiality of their personal information to insurers
or health care service plans for purposes other than those purposes authorized by law.

"(j) Patient records often contain the names of, and personal information regarding, persons other
than the patient and the privacy of those persons should also be protected."

Derivation: Former § 56.30, added by Stats.1979, c. 773, p. 2645, § 1.

Research References

Cross References

"Medical information" defined for purposes of this Part, see Civil Code § 56.05.
"Patient" defined for purposes of this Part, see Civil Code § 56.05.

Law Review And Journal Commentaries

California's constitutional right to privacy: Can it protect private figures from the unauthorized
publication of confidential medical information?  Gary Williams, 18 Loy. L.A. Ent. L.J. 1
(1997).

Confidentiality of HIV-related information: Responding to the resurgence of aggressive public
health interventions in the AIDS epidemic.  82 Cal.L.Rev. 113 (1994).

Is it necessary?: Increase in stogie smoking triggers "new and improved" warning labels.  Jason M.
Miller, 31 McGeorge L.Rev. 242 (2000).

Toward a uniform right to medical records: A proposal for a model patient access and information
practices statute. (1983) 30 UCLA L.Rev. 1349.

2007 Main Volume

Collateral References:

Witkin, Evidence (3d ed) §1102

Notes Of Decisions

Attorney fees 3
Medical Injury Compensation Reform Act 2
Remedies 1

1. Remedies

Proper remedy for alleged disclosure of confidential patient information by private hospital that was under
contract with State Medi-Cal program to provide medical services to low income patients was action under
Confidentiality of Medical Information Act, rather than action under Information Practices Act, which applies
only to "agencies." Jennifer M. v. Redwood Women's Health Center (App. 1 Dist. 2001) 105 Cal.Rptr.2d 544,
88 Cal.App.4th 81. Health  257; Records  31

2. Medical Injury Compensation Reform Act

In applying Medical Injury Compensation Reform Act (MICRA) $250,000 cap on recovery of noneconomic
damages against physician where physician was two-thirds liable and nonmedical party one-third liable for
patient's $425,000 in noneconomic damages, nonmedical party's one-third was to be deducted from total award



before applying MICRA cap, rather than reducing total award to MICRA cap and then subtracting one-third.
Francies v. Kapla (App. 1 Dist. 2005) 26 Cal.Rptr.3d 501, 127 Cal.App.4th 1381, as modified. Health 
834(1)

Medical Injury Compensation Reform Act (MICRA) cap for noneconomic damages applied to patient's
recovery for his cause of action for physician's violation of Confidentiality of Medical Information Act (CMIA),
which was based on physician's professional negligence. Francies v. Kapla (App. 1 Dist. 2005) 26 Cal.Rptr.3d
501, 127 Cal.App.4th 1381, as modified. Health  834(1)

3. Attorney fees

The $1,000 in attorney fees awarded under the Confidentiality of Medical Information Act (CMIA) does not
apply against the Medical Injury Compensation Reform Act (MICRA) cap on noneconomic damages in
professional negligence actions. Francies v. Kapla (App. 1 Dist. 2005) 26 Cal.Rptr.3d 501, 127 Cal.App.4th
1381, as modified. Health  834(1)

§ 56.36. Misdemeanors; violations; remedies 

     •     Historical Notes     •     Research References

(a) Any violation of the provisions of this part that results in economic loss or personal injury to a patient is
punishable as a misdemeanor.

(b) In addition to any other remedies available at law, any individual may bring an action against any person or
entity who has negligently released confidential information or records concerning him or her in violation of
this part, for either or both of the following:

(1) Nominal damages of one thousand dollars ($1,000).  In order to recover under this paragraph, it shall not be
necessary that the plaintiff suffered or was threatened with actual damages.

(2) The amount of actual damages, if any, sustained by the patient.

(c)(1) In addition, any person or entity that negligently discloses medical information in violation of the
provisions of this part shall also be liable, irrespective of the amount of damages suffered by the patient as a
result of that violation, for an administrative fine or civil penalty not to exceed two thousand five hundred
dollars ($2,500) per violation.

(2)(A) Any person or entity, other than a licensed health care professional, who knowingly and willfully
obtains, discloses, or uses medical information in violation of this part shall be liable for an administrative fine
or civil penalty not to exceed twenty-five thousand dollars ($25,000) per violation.

(B) Any licensed health care professional, who knowingly and willfully obtains, discloses, or uses medical
information in violation of this part shall be liable on a first violation, for an administrative fine or civil penalty
not to exceed two thousand five hundred dollars ($2,500) per violation, or on a second violation for an
administrative fine or civil penalty not to exceed ten thousand dollars ($10,000) per violation, or on a third and
subsequent violation for an administrative fine or civil penalty not to exceed twenty-five thousand dollars
($25,000) per violation.  Nothing in this subdivision shall be construed to limit the liability of a health care
service plan, a contractor, or a provider of health care that is not a licensed health care professional for any
violation of this part.

(3)(A) Any person or entity, other than a licensed health care professional, who knowingly or willfully obtains
or uses medical information in violation of this part for the purpose of financial gain shall be liable for an
administrative fine or civil penalty not to exceed two hundred fifty thousand dollars ($250,000) per violation
and shall also be subject to disgorgement of any proceeds or other consideration obtained as a result of the



violation.

(B) Any licensed health care professional, who knowingly and willfully obtains, discloses, or uses medical
information in violation of this part for financial gain shall be liable on a first violation, for an administrative
fine or civil penalty not to exceed five thousand dollars ($5,000) per violation, or on a second violation for an
administrative fine or civil penalty not to exceed twenty-five thousand dollars ($25,000) per violation, or on a
third and subsequent violation for an administrative fine or civil penalty not to exceed two hundred fifty
thousand dollars ($250,000) per violation and shall also be subject to disgorgement of any proceeds or other
consideration obtained as a result of the violation.  Nothing in this subdivision shall be construed to limit the
liability of a health care service plan, a contractor, or a provider of health care that is not a licensed health care
professional for any violation of this part.

(4) Nothing in this subdivision shall be construed as authorizing an administrative fine or civil penalty under
both paragraphs (2) and (3) for the same violation.

(5) Any person or entity who is not permitted to receive medical information pursuant to this part and who
knowingly and willfully obtains, discloses, or uses medical information without written authorization from the
patient shall be liable for a civil penalty not to exceed two hundred fifty thousand dollars ($250,000) per
violation.

(d) In assessing the amount of an administrative fine or civil penalty pursuant to subdivision (c), the licensing
agency or certifying board or court shall consider any one or more of the relevant circumstances presented by
any of the parties to the case including, but not limited to, the following:

(1) Whether the defendant has made a reasonable, good faith attempt to comply with this part.

(2) The nature and seriousness of the misconduct.

(3) The harm to the patient, enrollee, or subscriber.

(4) The number of violations.

(5) The persistence of the misconduct.

(6) The length of time over which the misconduct occurred.

(7) The willfulness of the defendant's misconduct.

(8) The defendant's assets, liabilities, and net worth.

(e)(1) The civil penalty pursuant to subdivision (c) shall be assessed and recovered in a civil action brought in
the name of the people of the State of California in any court of competent jurisdiction by any of the following:

(A) The Attorney General.

(B) Any district attorney.

(C) Any county counsel authorized by agreement with the district attorney in actions involving violation of a
county ordinance.

(D) Any city attorney of a city.

(E) Any city attorney of a city and county having a population in excess of 750,000, with the consent of the
district attorney.

(F) A city prosecutor in any city having a full-time city prosecutor or, with the consent of the district attorney,
by a city attorney in any city and county.

(2) If the action is brought by the Attorney General, one-half of the penalty collected shall be paid to the



treasurer of the county in which the judgment was entered, and one-half to the General Fund.  If the action is
brought by a district attorney or county counsel, the penalty collected shall be paid to the treasurer of the county
in which the judgment was entered.  Except as provided in paragraph (3), if the action is brought by a city
attorney or city prosecutor, one-half of the penalty collected shall be paid to the treasurer of the city in which
the judgment was entered and one-half to the treasurer of the county in which the judgment was entered.

(3) If the action is brought by a city attorney of a city and county, the entire amount of the penalty collected
shall be paid to the treasurer of the city and county in which the judgment was entered.

(4) Nothing in this section shall be construed as authorizing both an administrative fine and civil penalty for the
same violation.

(5) Imposition of a fine or penalty provided for in this section shall not preclude imposition of any other
sanctions or remedies authorized by law.

(f) For purposes of this section, "knowing" and "willful" shall have the same meanings as in Section 7 of the
Penal Code.

(g) No person who discloses protected medical information in accordance with the provisions of this part shall
be subject to the penalty provisions of this part.

CREDIT(S)
(Added by Stats.1981, c. 782, § 2.  Amended by Stats.1999, c. 526 (S.B.19),§ 8.)

Historical Notes

Historical And Statutory Notes

2007 Main Volume
Stats.1999, c. 526, rewrote this section, which had read:
"Any violation of the provisions of this part which results in economic loss or personal injury to a

patient is punishable as a misdemeanor."
Derivation: Former § 56.31, added by Stats.1979, c. 773, p. 2645, § 1, amended by Stats.1980, c. 676, §

40.

Research References

Cross References

Attorney General, generally, see Government Code § 12500 et seq.
"Authorization" defined for purposes of this Part, see Civil Code § 56.05.
Board of Pharmacy, scope of authority to issue citations containing fines and orders of abatement,

see Business and Professions Code § 4314.
"Contractor" defined for purposes of this Part, see Civil Code § 56.05.
Disease management organizations, receipt of medical information, confidentiality and disclosure,

see Health and Safety Code § 1399.903.
"Health care service plan" defined for purposes of this Part, see Civil Code§ 56.05.
"Licensed health care professional" defined for purposes of this Part, see Civil Code § 56.05.
"Medical information" defined for purposes of this Part, see Civil Code § 56.05.
Misdemeanors, definition and penalties, see Penal Code §§ 17, 19 and 19.2.
"Patient" defined for purposes of this Part, see Civil Code § 56.05.
"Provider of health care" defined for purposes of this Part, see Civil Code§ 56.05.



Code Of Regulations References

Board of Pharmacy, amount of fines, see 16 Cal. Code of Regs. § 1775.1.
Patient privacy violations,

Amount of fines for violations by non-professional licensees, see 16 Cal. Code of Regs. § 1777.2.
Amount of fines for violations by pharmacists, see 16 Cal. Code of Regs. § 1777.1.
Compliance with orders of abatement, see 16 Cal. Code of Regs. § 1777.4.
Contested citations, see 16 Cal. Code of Regs. § 1777.5.
Factors considered in assessing fines, see 16 Cal. Code of Regs. § 1777.3.

Law Review And Journal Commentaries

California to the rescue: A contrasting view of minimum statutory damages in privacy torts.  Mac
Cabal, 29 Whittier L. Rev. 273 (2007).

California's constitutional right to privacy: Can it protect private figures from the unauthorized
publication of confidential medical information?  Gary Williams, 18 Loy. L.A. Ent. L.J. 1
(1997).
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§ 56.36. Misdemeanors; violations; remedies 

     •     Historical Notes     •     Research References

(a) Any violation of the provisions of this part that results in economic loss or personal injury to a patient is
punishable as a misdemeanor.

(b) In addition to any other remedies available at law, any individual may bring an action against any person or
entity who has negligently released confidential information or records concerning him or her in violation of
this part, for either or both of the following:

(1) Nominal damages of one thousand dollars ($1,000).  In order to recover under this paragraph, it shall not be
necessary that the plaintiff suffered or was threatened with actual damages.

(2) The amount of actual damages, if any, sustained by the patient.

(c)(1) In addition, any person or entity that negligently discloses medical information in violation of the
provisions of this part shall also be liable, irrespective of the amount of damages suffered by the patient as a
result of that violation, for an administrative fine or civil penalty not to exceed two thousand five hundred
dollars ($2,500) per violation.

(2)(A) Any person or entity, other than a licensed health care professional, who knowingly and willfully
obtains, discloses, or uses medical information in violation of this part shall be liable for an administrative fine
or civil penalty not to exceed twenty-five thousand dollars ($25,000) per violation.

(B) Any licensed health care professional, who knowingly and willfully obtains, discloses, or uses medical
information in violation of this part shall be liable on a first violation, for an administrative fine or civil penalty
not to exceed two thousand five hundred dollars ($2,500) per violation, or on a second violation for an
administrative fine or civil penalty not to exceed ten thousand dollars ($10,000) per violation, or on a third and
subsequent violation for an administrative fine or civil penalty not to exceed twenty-five thousand dollars
($25,000) per violation.  Nothing in this subdivision shall be construed to limit the liability of a health care
service plan, a contractor, or a provider of health care that is not a licensed health care professional for any



violation of this part.

(3)(A) Any person or entity, other than a licensed health care professional, who knowingly or willfully obtains
or uses medical information in violation of this part for the purpose of financial gain shall be liable for an
administrative fine or civil penalty not to exceed two hundred fifty thousand dollars ($250,000) per violation
and shall also be subject to disgorgement of any proceeds or other consideration obtained as a result of the
violation.

(B) Any licensed health care professional, who knowingly and willfully obtains, discloses, or uses medical
information in violation of this part for financial gain shall be liable on a first violation, for an administrative
fine or civil penalty not to exceed five thousand dollars ($5,000) per violation, or on a second violation for an
administrative fine or civil penalty not to exceed twenty-five thousand dollars ($25,000) per violation, or on a
third and subsequent violation for an administrative fine or civil penalty not to exceed two hundred fifty
thousand dollars ($250,000) per violation and shall also be subject to disgorgement of any proceeds or other
consideration obtained as a result of the violation.  Nothing in this subdivision shall be construed to limit the
liability of a health care service plan, a contractor, or a provider of health care that is not a licensed health care
professional for any violation of this part.

(4) Nothing in this subdivision shall be construed as authorizing an administrative fine or civil penalty under
both paragraphs (2) and (3) for the same violation.

(5) Any person or entity who is not permitted to receive medical information pursuant to this part and who
knowingly and willfully obtains, discloses, or uses medical information without written authorization from the
patient shall be liable for a civil penalty not to exceed two hundred fifty thousand dollars ($250,000) per
violation.

(d) In assessing the amount of an administrative fine or civil penalty pursuant to subdivision (c), the Office of
Health Information Integrity, licensing agency, or certifying board or court shall consider any one or more of
the relevant circumstances presented by any of the parties to the case including, but not limited to, the
following:

(1) Whether the defendant has made a reasonable, good faith attempt to comply with this part.

(2) The nature and seriousness of the misconduct.

(3) The harm to the patient, enrollee, or subscriber.

(4) The number of violations.

(5) The persistence of the misconduct.

(6) The length of time over which the misconduct occurred.

(7) The willfulness of the defendant's misconduct.

(8) The defendant's assets, liabilities, and net worth.

(e)(1) The civil penalty pursuant to subdivision (c) shall be assessed and recovered in a civil action brought in
the name of the people of the State of California in any court of competent jurisdiction by any of the following:

(A) The Attorney General.

(B) Any district attorney.

(C) Any county counsel authorized by agreement with the district attorney in actions involving violation of a
county ordinance.

(D) Any city attorney of a city.



(E) Any city attorney of a city and county having a population in excess of 750,000, with the consent of the
district attorney.

(F) A city prosecutor in any city having a full-time city prosecutor or, with the consent of the district attorney,
by a city attorney in any city and county.

(G) The Director of the Office of Health Information Integrity may recommend that any person described in
subparagraphs (A) to (F), inclusive, bring a civil action under this section.

(2) If the action is brought by the Attorney General, one-half of the penalty collected shall be paid to the
treasurer of the county in which the judgment was entered, and one-half to the General Fund.  If the action is
brought by a district attorney or county counsel, the penalty collected shall be paid to the treasurer of the county
in which the judgment was entered.  Except as provided in paragraph (3), if the action is brought by a city
attorney or city prosecutor, one-half of the penalty collected shall be paid to the treasurer of the city in which
the judgment was entered and one-half to the treasurer of the county in which the judgment was entered.

(3) If the action is brought by a city attorney of a city and county, the entire amount of the penalty collected
shall be paid to the treasurer of the city and county in which the judgment was entered.

(4) Nothing in this section shall be construed as authorizing both an administrative fine and civil penalty for the
same violation.

(5) Imposition of a fine or penalty provided for in this section shall not preclude imposition of any other
sanctions or remedies authorized by law.

(6) Administrative fines or penalties issued pursuant to Section 1280.15 of the Health and Safety Code shall
offset any other administrative fine or civil penalty imposed under this section for the same violation.

(f) For purposes of this section, "knowing" and "willful" shall have the same meanings as in Section 7 of the
Penal Code.

(g) No person who discloses protected medical information in accordance with the provisions of this part shall
be subject to the penalty provisions of this part.

(h) Paragraph (6) of subdivision (e) shall only become operative if Senate Bill 541 of the 2007-08 Regular
Session 1 is enacted and becomes effective on or before January 1, 2009.

CREDIT(S)
(Added by Stats.1981, c. 782, § 2.  Amended by Stats.1999, c. 526 (S.B.19),§ 8; Stats.2008, c. 602 (A.B.211), §
1.)
1So enacted by Stats.2008, c. 605.

Historical Notes

Historical And Statutory Notes

2008 Legislation
Stats.2008, c. 602 (A.B.211), in subd.(d), in the introductory paragraph, inserted "Office of Health

Information Integrity,"; in subd.(e)(1), added par.(G); added subd.(e)(6); added subd.(h); and made a
nonsubstantive change.

Section 3 of Stats.2008, c. 602 (A.B.211), provides:
"SEC. 3. Any costs created pursuant to this act associated with the implementation and operation of

the Office of Health Information Integrity or the implementation of Division 109 (commencing
with Section 130200) of the Health and Safety Code shall be funded through non-General Fund
sources."

2007 Main Volume



Stats.1999, c. 526, rewrote this section, which had read:
"Any violation of the provisions of this part which results in economic loss or personal injury to a

patient is punishable as a misdemeanor."
Derivation: Former § 56.31, added by Stats.1979, c. 773, p. 2645, § 1, amended by Stats.1980, c. 676, §

40.

Research References

Cross References

Attorney General, generally, see Government Code § 12500 et seq.
"Authorization" defined for purposes of this Part, see Civil Code § 56.05.
Board of Pharmacy, scope of authority to issue citations containing fines and orders of abatement,

see Business and Professions Code § 4314.
"Contractor" defined for purposes of this Part, see Civil Code § 56.05.
Disease management organizations, receipt of medical information, confidentiality and disclosure,

see Health and Safety Code § 1399.903.
"Health care service plan" defined for purposes of this Part, see Civil Code§ 56.05.
Internal Health Information Integrity Quality Improvement Account, deposit of fines assessed

pursuant to this section, see Health and Safety Code § 130204.
"Licensed health care professional" defined for purposes of this Part, see Civil Code § 56.05.
"Medical information" defined for purposes of this Part, see Civil Code § 56.05.
Misdemeanors, definition and penalties, see Penal Code §§ 17, 19 and 19.2.
Office of Health Information Integrity, administrative fines pursuant to this section, see Health and

Safety Code § 130202.
"Patient" defined for purposes of this Part, see Civil Code § 56.05.
"Provider of health care" defined for purposes of this Part, see Civil Code§ 56.05.

Code Of Regulations References

Board of Pharmacy, amount of fines, see 16 Cal. Code of Regs. § 1775.1.
Patient privacy violations,

Amount of fines for violations by non-professional licensees, see 16 Cal. Code of Regs. § 1777.2.
Amount of fines for violations by pharmacists, see 16 Cal. Code of Regs. § 1777.1.
Compliance with orders of abatement, see 16 Cal. Code of Regs. § 1777.4.
Contested citations, see 16 Cal. Code of Regs. § 1777.5.
Factors considered in assessing fines, see 16 Cal. Code of Regs. § 1777.3.

Law Review And Journal Commentaries

California to the rescue: A contrasting view of minimum statutory damages in privacy torts.  Mac
Cabal, 29 Whittier L. Rev. 273 (2007).

California's constitutional right to privacy: Can it protect private figures from the unauthorized
publication of confidential medical information?  Gary Williams, 18 Loy. L.A. Ent. L.J. 1
(1997).

2007 Main Volume

Collateral References:

Witkin, Evidence (3d ed) §1102

§ 56.37. Authorization, release, consent, or waiver; enforceability 



     •     Historical Notes     •     Research References

(a) No provider of health care, health care service plan, or contractor may require a patient, as a condition of
receiving health care services, to sign an authorization, release, consent, or waiver that would permit the
disclosure of medical information that otherwise may not be disclosed under Section 56.10 or any other
provision of law.  However, a health care service plan or disability insurer may require relevant enrollee or
subscriber medical information as a condition of the medical underwriting process, provided that Sections
1374.7 and 1389.1 of the Health and Safety Code are strictly observed.

(b) Any waiver by a patient of the provisions of this part, except as authorized by Section 56.11 or 56.21 or
subdivision (b) of Section 56.26, shall be deemed contrary to public policy and shall be unenforceable.

CREDIT(S)
(Added by Stats.1981, c. 782, § 2.  Amended by Stats.1999, c. 526 (S.B.19),§ 9.)

Historical Notes

Historical And Statutory Notes

2007 Main Volume
Stats.1999, c. 526, designated the existing section as subd.(b), and deleted "and void" following

"unenforceable"; and added subd.(a) relating to disclosure of medical information to a health care
service plan or disability insurer for the medical underwriting process.

Derivation: Former § 56.32, added by Stats.1979, c. 773, p. 2645, § 1.

Research References

Cross References

"Authorization" defined for purposes of this Part, see Civil Code § 56.05.
"Contractor" defined for purposes of this Part, see Civil Code § 56.05.
"Health care service plan" defined for purposes of this Part, see Civil Code§ 56.05.
"Medical information" defined for purposes of this Part, see Civil Code § 56.05.
"Patient" defined for purposes of this Part, see Civil Code § 56.05.
"Provider of health care" defined for purposes of this Part, see Civil Code§ 56.05.
2007 Main Volume
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Part 4. Obligations Arising From Particular Transactions

Title 1.8. Personal Data

Chapter 1. Information Practices Act Of 1977



Article 1. General Provisions And Legislative Findings

§ 1798. Citation of chapter 

     •     Historical Notes     •     Research References     •     Notes of Decisions

This chapter shall be known and may be cited as the Information Practices Act of 1977.

CREDIT(S)
(Added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Sections 2, 4 and 5 of Stats.1977, c. 709, p. 2286, prior to repeal of sections 2 and 5 by Stats.1985, c.

595, §§ 28, 29, provide:
"Sec. 2. Each agency shall ensure that no record containing personal or confidential information shall be

modified, transferred, or destroyed to avoid compliance with any of the provisions in Section 1 of
this act.  In the event that an agency fails to comply with the provisions of this section, an individual
may bring a civil action and seek the appropriate remedies and damages in accordance with the
provisions of Article 9 (commencing with Section 1798.45) of Title 1.8 of Part 4 of Division 3 of the
Civil Code, as added by Section 1 of this act.

"Sec. 4. Section 1 of this act shall become operative on July 1, 1978.
"Sec. 5. This act shall not be deemed to supersede the provisions of Chapter 1299 of the Statutes of

1976."
Former § 1798, added by Stats.1931, c. 1070, p. 2258, § 1, as part of the Uniform Sales Act, was

repealed by Stats.1963, c. 819, p. 1997, § 2, eff. Jan. 1, 1965, incidental to the enactment of the
Commercial Code.

Research References

Cross References

Office of Privacy Protection created, see Government Code § 11549.5.
Professional photocopiers, see Business and Professions Code § 22450 et seq.

Law Review And Journal Commentaries

Chapter 353 protects auto dealers from lawsuits and prohibits computer vendors from contracting
around consumer privacy rights, but does it do enough?  Ian M. Hunter, 38 McGeorge L. Rev.
330 (2007).

Privacy: To be or not to be, that is the question. Peter H. Behr (1979) 10 Pac.L.J. 663.
Spying game.  Scott Winokur, 13 Cal.Law. 65 (Dec. 1993).
Toward a uniform right to medical records: A proposal for a model patient access and information

practices statute. (1983) 30 UCLA L.Rev. 1349.
1998 Main Volume



Collateral References:

Witkin, Summary (9th ed) Agency §495
Witkin, Summary (9th ed) Const Law §472
Witkin, Summary (9th ed) P & C §380
Witkin, Summary (9th ed) Torts §582
Witkin, Evidence (3d ed) §§1102, 1260A
Miller & Starr, Cal Real Estate 2d §18:69
The Rutter Group, Civil Trials and Evidence (Wegner, Fairbank, Epstein & Chernow) §8:2407
The Rutter Group, Landlord-Tenant (Friedman, Garcia & Hagarty) §§5:13.4, 5:357
B-W Cal Civil Practice: Civil Rights Litigation §6:5
B-W Cal Civil Practice: Employment Litigation §5:5
Cal Jur 3d Costs §§109, 110; Lab §225; Recds §7

Notes Of Decisions

Attorney-client privilege 1
Construction application   1/2 
Purpose   3/4 

. Construction application

Taxation Code statute, providing that certain provisions of the Information Practices Act (IPA) do not apply to
determination of tax liability, was not intended to apply retroactively. Bates v. Franchise Tax Bd.(App. 2 Dist.
2004) 21 Cal.Rptr.3d 285, 124 Cal.App.4th 367, rehearing denied, review denied. Taxation  3441

. Purpose

Information Practices Act (IPA), which generally imposes limitations on the right of governmental agencies to
disclose personal information about an individual, was designed by the Legislature to prevent misuse of the
increasing amount of information about citizens which government agencies amass in the course of their
multifarious activities, the disclosure of which could be embarrassing or otherwise prejudicial to individuals or
organizations. Bates v. Franchise Tax Bd.(App. 2 Dist. 2004) 21 Cal.Rptr.3d 285, 124 Cal.App.4th 367,
rehearing denied, review denied. Records  31

1. Attorney-client privilege

The Information Practices Act of 1977 (this section et seq.) does not override the attorney-client privilege as to
information sought by an individual about himself which is maintained by a state agency and which falls within
the scope of that privilege. 67 Op.Atty.Gen. 264, 6-15-84.

§ 1798.1. Legislative declaration and findings 

     •     Research References     •     Notes of Decisions

The Legislature declares that the right to privacy is a personal and fundamental right protected by Section 1 of
Article I of the Constitution of California and by the United States Constitution and that all individuals have a
right of privacy in information pertaining to them.  The Legislature further makes the following findings:

(a) The right to privacy is being threatened by the indiscriminate collection, maintenance, and dissemination of
personal information and the lack of effective laws and legal remedies.

(b) The increasing use of computers and other sophisticated information technology has greatly magnified the



potential risk to individual privacy that can occur from the maintenance of personal information.

(c) In order to protect the privacy of individuals, it is necessary that the maintenance and dissemination of
personal information be subject to strict limits.

CREDIT(S)
(Added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.)

Research References

Law Review And Journal Commentaries

California to the rescue: A contrasting view of minimum statutory damages in privacy torts.  Mac
Cabal, 29 Whittier L. Rev. 273 (2007).

Information Practices Act of 1977: Privacy rights of adult adoptees.  32 Golden Gate U.L.Rev. 291
(2002).

The licensing of our personal information: Is it a solution to internet privacy.  88 Cal.L.Rev. 1507
(2000).

Opening the door to the past: Recognizing the privacy rights of adult adoptees and birthparents in
California's sealed adoption records while facilitating the quest for personal origin and
belonging.  32 Golden Gate U.L.Rev. 271 (2002).

Our data, ourselves: Privacy, propertization, and gender.  Ann Bartow, 34 U.S.F.L.Rev. 633 (2000).
Review of Selected 2005 California Legislation (Chapter 484: From home detention to GPS

monitoring).  Patricia L. Eichar, 37 McGeorge L. Rev. 284 (2006).
Right of privacy versus freedom of press. (1976) 7 Golden Gate U.L.Rev. 113.

Collateral References:

Witkin, Summary (9th ed) Const Law §472

Notes Of Decisions

In general 1
Construction and application 1.5
Purpose 2
Waiver 3

1. In general

Information Practices Act of 1977 (IPA) generally imposes limitations on the right of state governmental
agencies to disclose personal information about an individual. Gilbert v. City of San Jose (App. 6 Dist. 2003) 7
Cal.Rptr.3d 692, 114 Cal.App.4th 606. Records  31

Practice of Commission on Teacher Credentialing (COTC) of disclosing only that which is required by the
Education Code and not disclosing that which is prohibited by the Information Practices Act (IPA) does not
implement, interpret, or make specific the law, but simply follows the statutory law, such that no regulation is
required. California Teachers Ass'n v. California Com'n on Teacher Credentialing (App. 3 Dist. 2003) 4
Cal.Rptr.3d 369, 111 Cal.App.4th 1001, review denied. Schools  132

The Information Practices Act of 1977 (§ 1798 et seq.) does not override the attorney-client privilege as to
information sought by an individual about himself which is maintained by a state agency and which falls within
the scope of that privilege. 67 Op.Atty.Gen. 264, 6-15-84.



1.5. Construction and application

Taxation Code statute, providing that certain provisions of the Information Practices Act (IPA) do not apply to
determination of tax liability, was not intended to apply retroactively. Bates v. Franchise Tax Bd.(App. 2 Dist.
2004) 21 Cal.Rptr.3d 285, 124 Cal.App.4th 367, rehearing denied, review denied. Taxation  3441

Constitutional prohibition against enjoining collection of tax barred taxpayers' action to enjoin Franchise Tax
Board (FTB) and other governmental entities from violating Information Practices Act (IPA) to extent action
was directed to violations of statutes on assessment and collection of taxes. Bates v. Franchise Tax Bd.(App. 2
Dist. 2004) 21 Cal.Rptr.3d 285, 124 Cal.App.4th 367, rehearing denied, review denied. Taxation  3562

Administrative scheme provided in Information Practices Act (IPA) to allow an individual access to agency
records and to request the correction or amendment of those records is not functionally equivalent to the
Government Claims Act, so as to constitute exception to claim filing requirements of Government Claims Act.
Bates v. Franchise Tax Bd.(App. 2 Dist. 2004) 21 Cal.Rptr.3d 285, 124 Cal.App.4th 367, rehearing denied,
review denied. Records  31; States  195

Taxpayers' claims for damages resulting from alleged Information Practices Act (IPA) violations by Tax Board
(FTB) and other governmental entities were not merely incidental to their claim for injunctive relief, and thus
taxpayers were required to comply with claim filing requirements of Government Claims Act. Bates v.
Franchise Tax Bd.(App. 2 Dist. 2004) 21 Cal.Rptr.3d 285, 124 Cal.App.4th 367, rehearing denied, review
denied. Taxation  3562

2. Purpose

Information Practices Act (IPA), which generally imposes limitations on the right of governmental agencies to
disclose personal information about an individual, was designed by the Legislature to prevent misuse of the
increasing amount of information about citizens which government agencies amass in the course of their
multifarious activities, the disclosure of which could be embarrassing or otherwise prejudicial to individuals or
organizations. Bates v. Franchise Tax Bd.(App. 2 Dist. 2004) 21 Cal.Rptr.3d 285, 124 Cal.App.4th 367,
rehearing denied, review denied. Records  31

Information Practices Act of 1977, which generally imposes limitations on right of governmental entities to
disclose personal information about an individual, is designed to prevent misuse of the increasing amount of
information about citizens which government agencies amass in course of their multifarious activities,
disclosure of which could be embarrassing or otherwise prejudicial to individuals or organizations.
Anti-Defamation League of B'nai B'rith v. Superior Court (App. 1 Dist. 1998) 79 Cal.Rptr.2d 597, 67
Cal.App.4th 1072. Records  31

3. Waiver

To the extent a state-employed physician chose to continue using a home address as an address of record,
knowing fully well that it would be posted on the Medical Board Web site, the physician waived any privacy
interest in the confidentiality of personal information, for purposes of the Information Practices Act (IPA).
Lorig v. Medical Board (App. 1 Dist. 2000) 92 Cal.Rptr.2d 862, 78 Cal.App.4th 462. Records  31

Article 2. Definitions

§ 1798.3. Definitions 

     •     Historical Notes     •     Notes of Decisions



As used in this chapter:

(a) The term "personal information" means any information that is maintained by an agency that identifies or
describes an individual, including, but not limited to, his or her name, social security number, physical
description, home address, home telephone number, education, financial matters, and medical or employment
history.  It includes statements made by, or attributed to, the individual.

(b) The term "agency" means every state office, officer, department, division, bureau, board, commission, or
other state agency, except that the term agency shall not include:

(1) The California Legislature.

(2) Any agency established under Article VI of the California Constitution.

(3) The State Compensation Insurance Fund, except as to any records which contain personal information about
the employees of the State Compensation Insurance Fund.

(4) A local agency, as defined in subdivision (a) of Section 6252 of the Government Code.

(c) The term "disclose" means to disclose, release, transfer, disseminate, or otherwise communicate all or any
part of any record orally, in writing, or by electronic or any other means to any person or entity.

(d) The term "individual" means a natural person.

(e) The term "maintain" includes maintain, acquire, use, or disclose.

(f) The term "person" means any natural person, corporation, partnership, limited liability company, firm, or
association.

(g) The term "record" means any file or grouping of information about an individual that is maintained by an
agency by reference to an identifying particular such as the individual's name, photograph, finger or voice print,
or a number or symbol assigned to the individual.

(h) The term "system of records" means one or more records, which pertain to one or more individuals, which is
maintained by any agency, from which information is retrieved by the name of an individual or by some
identifying number, symbol or other identifying particular assigned to the individual.

(i) The term "governmental entity," except as used in Section 1798.26, means any branch of the federal
government or of the local government.

(j) The term "commercial purpose" means any purpose which has financial gain as a major objective.  It does
not include the gathering or dissemination of newsworthy facts by a publisher or broadcaster.

(k) The term "regulatory agency" means the Department of Financial Institutions, the Department of
Corporations, the Department of Insurance, the Department of Real Estate, and agencies of the United States or
of any other state responsible for regulating financial institutions.

CREDIT(S)
(Added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.  Amended by Stats.1978, c. 874, p. 2741, §
1, eff. Sept. 19, 1978; Stats.1979, c. 143, p. 330, § 1, eff. June 22, 1979; Stats.1980, c. 174, p. 391, § 1;
Stats.1982, c. 604, p. 2579, § 1; Stats.1985, c. 595, § 2; Stats.1987, c. 1453, § 1; Stats.1994, c. 1010 (S.B.2053),
§ 40; Stats.1996, c. 1064 (A.B.3351), § 4, operative July 1, 1997; Stats.2005, c. 677 (S.B.512), § 1, eff. Oct. 7,
2005.)

Historical Notes

Historical And Statutory Notes



2005 Legislation
Stats.2005, c. 677 (S.B.512), in subd.(b)(4), substituted "subdivision (a)" for "subdivision (b)".
Sections 56 and 57 of Stats.2005, c. 677 (S.B.512), provide:
"SEC. 56. No reimbursement is required by this act pursuant to Section 6 of Article XIII B of the

California Constitution because this act provides for offsetting savings to local agencies or
school districts that result in no net costs to the local agencies or school districts, within the
meaning of Section 17556 of the Government Code.

"However, if the Commission on State Mandates determines that this act contains other costs
mandated by the state, reimbursement to local agencies and school districts for those costs shall
be made pursuant to Part 7 (commencing with Section 17500) of Division 4 of Title 2 of the
Government Code.

"SEC. 57. This act is an urgency statute necessary for the immediate preservation of the public
peace, health, or safety within the meaning of Article IV of the Constitution and shall go into
immediate effect.  The facts constituting the necessity are:

"In order to ensure that the educational programs affected by this act are properly implemented
pursuant to the clarifying, technical, and other changes made by this act, it is necessary for this
act to take effect immediately."

1998 Main Volume
The 1978 amendment added, to the end of subd.(f), "acting in the person's individual and private

capacity as opposed to public employment or business proprietorship".
The 1979 amendment inserted, at the end of subd.(a)(1) following "supervision", provisions relating to

extradition and executive clemency; and added subd.(l).
The 1980 amendment deleted "acting in the person's individual and private capacity as opposed to

public employment or business proprietorship" from the end of subd.(f).
The 1982 amendment substituted, in the first sentence of subd.(a)(4), "Information, other than that

referred to in paragraph (1) of subdivision (a)" for "Information, other than that maintained by an
agency or component thereof which performs as its principal function any activity pertaining to the
enforcement of criminal law, including the Department of Justice"; and inserted, in the same
sentence, "grievance, complaint, or" preceding "violation of state law".

Effect on this section of 1984 addition of Government Code § 6254.3 relating to disclosure of home
addresses and telephone numbers of state employees, see Historical and Statutory Notes under
Government Code § 6254.3.

The 1985 amendment deleted subds.(a) and (c); redesignated subd.(b) as subd.(a) and rewrote it;
redesignated subds.(d) to (l) as subds.(b) to (j); added subd.(b)(4); and rewrote subd.(g).

The 1987 amendment added subd.(k) defining the term "regulatory agency".
The 1994 amendment made technical changes to conform with enactment of the California Limited

Liability Company Act.
Subordination of legislation by Stats.1994, c. 1010 (S.B.2053), see Historical and Statutory Notes under

Business and Professions Code § 128.
The 1996 amendment, in subd.(k), substituted "Department of Financial Institutions," for "State Banking

Department," and deleted "The Department of Savings and Loan," following "Insurance,".
Legislative findings and declarations relating to Stats.1996, c. 1064 (A.B.3351), see Historical and

Statutory Notes under Business and Professions Code § 7500.3.
Legislative declaration of Stats.1996, c. 57 (S.B.141), § 30, relating to the rendition of professional

services by a limited liability company, see Historical and Statutory Notes under Code of Civil
Procedure § 699.720.

1998 Main Volume

Collateral References:

Witkin, Summary (9th ed) Const Law §472
Witkin, Evidence (3d ed) §1578
The Rutter Group, Civil Procedure Before Trial (Weil & Brown) §8:585



The Rutter Group, Civil Trials and Evidence (Wegner, Fairbank, Epstein & Chernow) §1:138
Cal Jur 3d Consumer L §§314, 315

Notes Of Decisions

In general 1
Academic records 9
Attorney-client privilege 6
Child abuse files 4
Drug rehabilitation programs 5
Personal information 7
Private hospitals 8
Public policy 2
Welfare fraud investigation reports 3

1. In general

Information pertaining to psychological test results and performance evaluations of arresting officers showing a
tendency to use excessive force or a tendency toward homosexual bias was not properly discoverable by
defendants, who were charged with acts committed during a civil disturbance, in that potential probative value
of requested information was remote and purely speculative, and defendants failed to make a showing that lack
of the requested information would intrude upon defendants' constitutional right to a fair trial or otherwise
impair their ability to prepare an adequate defense, and thus fundamental right of privacy and privilege of
confidentiality had to remain inviolate. Arcelona v. Municipal Court of City and County of San Francisco (App.
1 Dist. 1980) 169 Cal.Rptr. 877, 113 Cal.App.3d 523. Criminal Law  627.6(1)

The state department of justice is not the only state agency authorized to provide a form requiring personal data
for identification purposes. 64 Op.Atty.Gen. 728, 10-6-81.

The California housing finance agency is neither required by the California Public Records Act (Gov. C. § 6250
et seq.) nor prohibited by the Information Practices Act of 1977 (§ 1798 et seq.) from providing the carpenter
funds administrative office with the name, social security number, hourly wage, deductions from salary, trade
of, and total number of hours worked by each carpenter employed on a project which the California housing
finance agency finances. 64 Op.Atty.Gen. 575, 7-10-81.

2. Public policy

Provisions of state law evince consistent public policy that individuals shall have access to records which
contain personal information about them compiled for purpose of determining eligibility for employment,
subject to certain limited exceptions and with protection for confidential sources. Johnson v. Winter (App. 1
Dist. 1982) 179 Cal.Rptr. 585, 127 Cal.App.3d 435. Records  58

3. Welfare fraud investigation reports

A city police department may not allow public inspection of a written report filed by a county welfare fraud
investigator regarding the failure of a named individual to receive food stamps that had been mailed to him. 64
Op.Atty.Gen. 756, 10-7-81.

4. Child abuse files

The information in the California department of justice child abuse files, which is to be used in furtherance of
investigating suspected child abuse and of carrying out the purpose of the Child Abuse Reporting Law (Pen. C.
§ 11165 et seq.), namely the protection of children, must be provided to child protective agencies submitting a
report, or to a district attorney who has requested notification of a suspected child abuse case, but the
department is not obligated to furnish this information to other persons or agencies. 65 Op.Atty.Gen. 335,



6-1-82.

5. Drug rehabilitation programs

Section 1798.24 banning disclosure of, inter alia, information containing medical material did not prohibit
publication by board of medical quality assurance of details of disciplinary action against physician and his
participation in drug rehabilitation program in return for dismissal, after completion of program, of charges of
theft and possession and self-administration of dangerous drugs. Kayfetz v. State (App. 1 Dist. 1984) 203
Cal.Rptr. 33, 156 Cal.App.3d 491. Criminal Law  1226(2); Records  31

6. Attorney-client privilege

The Information Practices Act of 1977 (§ 1798 et seq.) does not override the attorney-client privilege as to
information sought by an individual about himself which is maintained by a state agency and which falls within
the scope of that privilege. 67 Op.Atty.Gen. 264, 6-15-84.

7. Personal information

To the extent a state-employed physician chose to continue using a home address as an address of record,
knowing fully well that it would be posted on the Medical Board Web site, the physician waived any privacy
interest in the confidentiality of personal information, for purposes of the Information Practices Act (IPA).
Lorig v. Medical Board (App. 1 Dist. 2000) 92 Cal.Rptr.2d 862, 78 Cal.App.4th 462. Records  31

8. Private hospitals

Private hospital that was under contract with State Medi-Cal program to provide medical services to low
income patients was not state "agency" within meaning of Information Practices Act, and thus, hospital could
not be liable under Act for allegedly disclosing confidential information concerning patient's pregnancy to
unauthorized third parties. Jennifer M. v. Redwood Women's Health Center (App. 1 Dist. 2001) 105
Cal.Rptr.2d 544, 88 Cal.App.4th 81. Records  31

Proper remedy for alleged disclosure of confidential patient information by private hospital that was under
contract with State Medi-Cal program to provide medical services to low income patients was action under
Confidentiality of Medical Information Act, rather than action under Information Practices Act, which applies
only to "agencies." Jennifer M. v. Redwood Women's Health Center (App. 1 Dist. 2001) 105 Cal.Rptr.2d 544,
88 Cal.App.4th 81. Health  257; Records  31

9. Academic records

Even if Information Practices Act of 1977 (IPA) applied to state university graduate student's academic records,
disclosure of such records to departments outside the history department and to faculty from another university
at which student had taken classes was relevant and necessary and did not adversely affect student, and thus,
student could not prevail on claim that university violated the IPA, even if the disclosed records contained
inaccuracies; the disclosures were necessary to make decisions about student's continuation in Ph.D. program,
and no one relied on inaccurate information in making decisions that adversely affected the student. Lachtman
v. Regents of University of California (App. 4 Dist. 2007) 70 Cal.Rptr.3d 147, 158 Cal.App.4th 187. Colleges
And Universities  9.40

Article 5. Agency Requirements

§ 1798.14. Contents of records 



     •     Historical Notes     •     Research References     •     Notes of Decisions

Each agency shall maintain in its records only personal information which is relevant and necessary to
accomplish a purpose of the agency required or authorized by the California Constitution or statute or mandated
by the federal government.

CREDIT(S)
(Added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.  Amended by Stats.1985, c. 595, § 5.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1985 amendment deleted "or confidential" following "records only personal".

Research References

Law Review And Journal Commentaries

Chapter 353 protects auto dealers from lawsuits and prohibits computer vendors from contracting
around consumer privacy rights, but does it do enough?  Ian M. Hunter, 38 McGeorge L. Rev.
330 (2007).

Collateral References:

Witkin, Summary (9th ed) Const Law §472
Cal Jur 3d Consumer L §319

Notes Of Decisions

In general 1
DNA Act 2

1. In general

The state department of justice is not the only state agency authorized to provide a form requiring personal data
for identification purposes. 64 Op.Atty.Gen. 728, 10-6-81.

2. DNA Act

Provision of the DNA and Forensic Identification Database and Data Bank Act of 1998 (DNA Act) that allowed
for the authorization of potential participation in international database and data bank programs did not
authorize the Department of Justice to "export" California's entire DNA database to any foreign entity; the
Department of Justice was required to comply with the provisions of the Information Practices Act of 1977,
which required public agencies to limit the collection and retention of personal information to that necessary to
accomplish the agency's specific purpose, and restricted disclosure of such information. People v. McCray
(App. 2 Dist. 2006) 50 Cal.Rptr.3d 343, 144 Cal.App.4th 258. Criminal Law  1224(3)

§ 1798.15. Sources of information 



     •     Historical Notes

Each agency shall collect personal information to the greatest extent practicable directly from the individual
who is the subject of the information rather than from another source.

CREDIT(S)
(Added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.  Amended by Stats.1985, c. 595, § 6.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1985 amendment deleted "or confidential" following "shall collect personal".

Collateral References:

Witkin, Summary (9th ed) Const Law §472
Cal Jur 3d Consumer L §319

§ 1798.16. Personal information; maintaining sources of information 

     •     Historical Notes

(a) Whenever an agency collects personal information, the agency shall maintain the source or sources of the
information, unless the source is the data subject or he or she has received a copy of the source document,
including, but not limited to, the name of any source who is an individual acting in his or her own private or
individual capacity.  If the source is an agency, governmental entity or other organization, such as a corporation
or association, this requirement can be met by maintaining the name of the agency, governmental entity, or
organization, as long as the smallest reasonably identifiable unit of that agency, governmental entity, or
organization is named.

(b) On or after July 1, 2001, unless otherwise authorized by the Department of Information Technology
pursuant to Executive Order D-3-99, whenever an agency electronically collects personal information, as
defined by Section 11015.5 of the Government Code, the agency shall retain the source or sources or any
intermediate form of the information, if either are created or possessed by the agency, unless the source is the
data subject that has requested that the information be discarded or the data subject has received a copy of the
source document.

(c) The agency shall maintain the source or sources of the information in a readily accessible form so as to be
able to provide it to the data subject when they inspect any record pursuant to Section 1798.34.  This section
shall not apply if the source or sources are exempt from disclosure under the provisions of this chapter.

CREDIT(S)
(Added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.  Amended by Stats.1998, c. 429 (S.B.1386),
§ 1; Stats.1999, c. 784 (A.B.724), § 7, eff. Oct. 10, 1999.)

Historical Notes

Historical And Statutory Notes

1998 Legislation



Stats.1998, c. 429, inserted subd.(b), relating to electronically collected personal information; and
relettered former subd.(b) as subd.(c).

1999 Legislation
Legislative findings, declarations, and intent relating to, and short title of, Stats.1999, c. 784 (A.B.724),

see Historical and Statutory Notes under Business and Professions Code § 2027.
Stats.1999, c. 784 (A.B.724), at the beginning of subd.(b), added "On or after July 1, 2001, unless

otherwise authorized by the Department of Information Technology pursuant to Executive Order
D-3-99,".

Collateral References:

Witkin, Summary (9th ed) Const Law §472
Cal Jur 3d Consumer L §319

§ 1798.17. Notice; periodic provision; contents 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Each agency shall provide on or with any form used to collect personal information from individuals the notice
specified in this section.  When contact with the individual is of a regularly recurring nature, an initial notice
followed by a periodic notice of not more than one-year intervals shall satisfy this requirement.  This
requirement is also satisfied by notification to individuals of the availability of the notice in annual tax-related
pamphlets or booklets provided for them.  The notice shall include all of the following:

(a) The name of the agency and the division within the agency that is requesting the information.

(b) The title, business address, and telephone number of the agency official who is responsible for the system of
records and who shall, upon request, inform an individual regarding the location of his or her records and the
categories of any persons who use the information in those records.

(c) The authority, whether granted by statute, regulation, or executive order which authorizes the maintenance
of the information.

(d) With respect to each item of information, whether submission of such information is mandatory or
voluntary.

(e) The consequences, if any, of not providing all or any part of the requested information.

(f) The principal purpose or purposes within the agency for which the information is to be used.

(g) Any known or foreseeable disclosures which may be made of the information pursuant to subdivision (e) or
(f) of Section 1798.24.

(h) The individual's right of access to records containing personal information which are maintained by the
agency.

This section does not apply to any enforcement document issued by an employee of a law enforcement agency
in the performance of his or her duties wherein the violator is provided an exact copy of the document, or to
accident reports whereby the parties of interest may obtain a copy of the report pursuant to Section 20012 of the
Vehicle Code.

The notice required by this section does not apply to agency requirements for an individual to provide his or her
name, identifying number, photograph, address, or similar identifying information, if this information is used
only for the purpose of identification and communication with the individual by the agency, except that
requirements for an individual's social security number shall conform with the provisions of the Federal Privacy



Act of 1974 (Public Law 93-579).

CREDIT(S)
(Added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.  Amended by Stats.1978, c. 874, p. 2744, §
3.5, eff. Sept. 19, 1978; Stats.1982, c. 604, p. 2582, § 2.5; Stats.1985, c. 595, § 7.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1978 amendment added the last paragraph.
The 1982 amendment rewrote subd.(g), which formerly read:
"Any known or foreseeable interagency or intergovernmental transfer which may be made of the

information."
The 1985 amendment rewrote the introductory paragraph; deleted the second sentence in subd.(h);

substituted "This section does" for "The provisions of this section shall" at the beginning of the next
to last paragraph; and added the last paragraph.

Research References

Code Of Regulations References

Application for investment adviser certificate filing through the investment adviser registration
depository, see 10 Cal. Code of Regs. § 260.231.

Collateral References:

Witkin, Summary (9th ed) Const Law §472
Cal Jur 3d Consumer L §320

Notes Of Decisions

Construction with other laws 1

1. Construction with other laws

Rev. & T.C. § 19406 does not violate either Information Practices Act (§ 1798 et seq.) or Federal Privacy Act
(5 U.S.C.A. § 552a) requirements that public agencies collecting personal information notify individuals of
consequences of not providing all or part of information requested. People v. Roper (App. 2 Dist. 1983) 193
Cal.Rptr. 15, 144 Cal.App.3d 1033. Taxation  3427

§ 1798.18. Maintenance of records; standards; transfers of records outside state government 

Each agency shall maintain all records, to the maximum extent possible, with accuracy, relevance, timeliness,
and completeness.

Such standard need not be met except when such records are used to make any determination about the
individual.  When an agency transfers a record outside of state government, it shall correct, update, withhold, or
delete any portion of the record that it knows or has reason to believe is inaccurate or untimely.



CREDIT(S)
(Added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.)

Collateral References:

Witkin, Summary (9th ed) Const Law §472
Cal Jur 3d Consumer L §§319, 333

§ 1798.19. Contracts for the operation or maintenance of records; requirements of chapter; employees of
agency 

     •     Historical Notes     •     Notes of Decisions

Each agency when it provides by contract for the operation or maintenance of records containing personal
information to accomplish an agency function, shall cause, consistent with its authority, the requirements of this
chapter to be applied to those records.  For purposes of Article 10 (commencing with Section 1798.55), any
contractor and any employee of the contractor, if the contract is agreed to on or after July 1, 1978, shall be
considered to be an employee of an agency.  Local government functions mandated by the state are not deemed
agency functions within the meaning of this section.

CREDIT(S)
(Added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.  Amended by Stats.1978, c. 874, p. 2744, §
4, eff. Sept. 19, 1978; Stats.1985, c. 595, § 8.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1978 amendment added the third sentence.
The 1985 amendment deleted "or confidential" following "records containing personal" in the first

sentence.

Collateral References:

Cal Jur 3d Consumer L §§319, 327

Notes Of Decisions

Private hospitals 1

1. Private hospitals

Information Practices Act section that set forth obligations of agencies that utilize private contracting parties
"for the operation or maintenance of records containing personal information to accomplish an agency function"
did not impose any obligations on private hospital that was under contract with State Medi-Cal program to
provide medical services to low income patients; rather, that statute placed on given agency responsibility of
ensuring that Act's privacy requirements were met by any private entities with which agency should contract
with respect to its own records. Jennifer M. v. Redwood Women's Health Center (App. 1 Dist. 2001) 105
Cal.Rptr.2d 544, 88 Cal.App.4th 81. Records  31

Regulation that requires Medi-Cal providers to maintain medical records of Medi-Cal patients and make such
records available for inspection by Medi-Cal representatives upon request did not impose upon private hospital



duty to comply with requirements of Information Practices Act, even though hospital was under contract with
State Medi-Cal program to provide medical services to low income patients; hospital's obligation to maintain
such records and make them available to Medi-Cal did not convert hospital into government "agency" under
Act, nor were hospital's medical records thereby transformed into private personal information "maintained by"
or "obtained from" government agency. Jennifer M. v. Redwood Women's Health Center (App. 1 Dist. 2001)
105 Cal.Rptr.2d 544, 88 Cal.App.4th 81. Records  51

§ 1798.20. Rules of conduct; instruction 

     •     Historical Notes

Each agency shall establish rules of conduct for persons involved in the design, development, operation,
disclosure, or maintenance of records containing personal information and instruct each such person with
respect to such rules and the requirements of this chapter, including any other rules and procedures adopted
pursuant to this chapter and the remedies and penalties for noncompliance.

CREDIT(S)
(Added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.  Amended by Stats.1985, c. 595, § 9.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1985 amendment deleted "or confidential" following "records containing personal".

Collateral References:

Cal Jur 3d Consumer L §319

§ 1798.21. Safeguards; administrative, technical and physical 

Each agency shall establish appropriate and reasonable administrative, technical, and physical safeguards to
ensure compliance with the provisions of this chapter, to ensure the security and confidentiality of records, and
to protect against anticipated threats or hazards to their security or integrity which could result in any injury.

CREDIT(S)
(Added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.)

Collateral References:

Cal Jur 3d Consumer L §319

§ 1798.22. Designation of employee responsible for agency compliance 

Each agency shall designate an agency employee to be responsible for ensuring that the agency complies with
all of the provisions of this chapter.

CREDIT(S)
(Added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.)



Collateral References:

Cal Jur 3d Consumer L §319

§ 1798.23. Department of Justice; periodic review of personal information; exemption from access 

     •     Historical Notes

The Department of Justice shall review all personal information in its possession every five years commencing
July 1, 1978, to determine whether it should continue to be exempt from access pursuant to Section 1798.40.

CREDIT(S)
(Added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.  Amended by Stats.1985, c. 595, § 10.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1985 amendment substituted "personal" for "confidential" following "shall review all" and "exempt

from access pursuant to Section 1798.40" for "classified as confidential" at the end.

Collateral References:

Cal Jur 3d Consumer L §§319, 321

Article 6. Conditions Of Disclosure

Historical Notes

General Notes

1998 Main Volume
Article 6 was added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.

§ 1798.24. Personal information 

     •     Historical Notes     •     Research References     •     Notes of Decisions

No agency may disclose any personal information in a manner that would link the information disclosed to the
individual to whom it pertains unless the information is disclosed, as follows:

(a) To the individual to whom the information pertains.

(b) With the prior written voluntary consent of the individual to whom the record pertains, but only if that
consent has been obtained not more than 30 days before the disclosure, or in the time limit agreed to by the
individual in the written consent.

(c) To the duly appointed guardian or conservator of the individual or a person representing the individual if it
can be proven with reasonable certainty through the possession of agency forms, documents or correspondence



that this person is the authorized representative of the individual to whom the information pertains.

(d) To those officers, employees, attorneys, agents, or volunteers of the agency that has custody of the
information if the disclosure is relevant and necessary in the ordinary course of the performance of their official
duties and is related to the purpose for which the information was acquired.

(e) To a person, or to another agency where the transfer is necessary for the transferee agency to perform its
constitutional or statutory duties, and the use is compatible with a purpose for which the information was
collected and the use or transfer is accounted for in accordance with Section 1798.25.  With respect to
information transferred from a law enforcement or regulatory agency, or information transferred to another law
enforcement or regulatory agency, a use is compatible if the use of the information requested is needed in an
investigation of unlawful activity under the jurisdiction of the requesting agency or for licensing, certification,
or regulatory purposes by that agency.

(f) To a governmental entity when required by state or federal law.

(g) Pursuant to the California Public Records Act (Chapter 3.5 (commencing with Section 6250) of Division 7
of Title 1 of the Government Code).

(h) To a person who has provided the agency with advance, adequate written assurance that the information will
be used solely for statistical research or reporting purposes, but only if the information to be disclosed is in a
form that will not identify any individual.

(i) Pursuant to a determination by the agency that maintains information that compelling circumstances exist
that affect the health or safety of an individual, if upon the disclosure notification is transmitted to the
individual to whom the information pertains at his or her last known address.  Disclosure shall not be made if it
is in conflict with other state or federal laws.

(j) To the State Archives as a record that has sufficient historical or other value to warrant its continued
preservation by the California state government, or for evaluation by the Director of General Services or his or
her designee to determine whether the record has further administrative, legal, or fiscal value.

(k) To any person pursuant to a subpoena, court order, or other compulsory legal process if, before the
disclosure, the agency reasonably attempts to notify the individual to whom the record pertains, and if the
notification is not prohibited by law.

(l) To any person pursuant to a search warrant.

(m) Pursuant to Article 3 (commencing with Section 1800) of Chapter 1 of Division 2 of the Vehicle Code.

(n) For the sole purpose of verifying and paying government health care service claims made pursuant to
Division 9 (commencing with Section 10000) of the Welfare and Institutions Code.

(o) To a law enforcement or regulatory agency when required for an investigation of unlawful activity or for
licensing, certification, or regulatory purposes, unless the disclosure is otherwise prohibited by law.

(p) To another person or governmental organization to the extent necessary to obtain information from the
person or governmental organization as necessary for an investigation by the agency of a failure to comply with
a specific state law that the agency is responsible for enforcing.

(q) To an adopted person and is limited to general background information pertaining to the adopted person's
natural parents, provided that the information does not include or reveal the identity of the natural parents.

(r) To a child or a grandchild of an adopted person and disclosure is limited to medically necessary information
pertaining to the adopted person's natural parents.  However, the information, or the process for obtaining the
information, shall not include or reveal the identity of the natural parents.  The State Department of Social
Services shall adopt regulations governing the release of information pursuant to this subdivision by July 1,



1985.  The regulations shall require licensed adoption agencies to provide the same services provided by the
department as established by this subdivision.

(s) To a committee of the Legislature or to a Member of the Legislature, or his or her staff when authorized in
writing by the member, where the member has permission to obtain the information from the individual to
whom it pertains or where the member provides reasonable assurance that he or she is acting on behalf of the
individual.

(t)(1) To the University of California, a nonprofit educational institution, or, in the case of education-related
data, another nonprofit entity, conducting scientific research, provided the request for information is approved
by the Committee for the Protection of Human Subjects (CPHS) for the California Health and Human Services
Agency (CHHSA) or an institutional review board, as authorized in paragraphs (4) and (5).  The approval
required under this subdivision shall include a review and determination that all the following criteria have been
satisfied:

(A) The researcher has provided a plan sufficient to protect personal information from improper use and
disclosures, including sufficient administrative, physical, and technical safeguards to protect personal
information from reasonable anticipated threats to the security or confidentiality of the information.

(B) The researcher has provided a sufficient plan to destroy or return all personal information as soon as it is no
longer needed for the research project, unless the researcher has demonstrated an ongoing need for the personal
information for the research project and has provided a long-term plan sufficient to protect the confidentiality of
that information.

(C) The researcher has provided sufficient written assurances that the personal information will not be reused or
disclosed to any other person or entity, or used in any manner, not approved in the research protocol, except as
required by law or for authorized oversight of the research project.

(2) The CPHS or institutional review board shall, at a minimum, accomplish all of the following as part of its
review and approval of the research project for the purpose of protecting personal information held in agency
databases:

(A) Determine whether the requested personal information is needed to conduct the research.

(B) Permit access to personal information only if it is needed for the research project.

(C) Permit access only to the minimum necessary personal information needed for the research project.

(D) Require the assignment of unique subject codes that are not derived from personal information in lieu of
social security numbers if the research can still be conducted without social security numbers.

(E) If feasible, and if cost, time, and technical expertise permit, require the agency to conduct a portion of the
data processing for the researcher to minimize the release of personal information.

(3) Reasonable costs to the agency associated with the agency's process of protecting personal information
under the conditions of CPHS approval may be billed to the researcher, including, but not limited to, the
agency's costs for conducting a portion of the data processing for the researcher, removing personal
information, encrypting or otherwise securing personal information, or assigning subject codes.

(4) The CPHS may enter into written agreements to enable other institutional review boards to provide the data
security approvals required by this subdivision, provided the data security requirements set forth in this
subdivision are satisfied.

(5) Pursuant to paragraph (4), the CPHS shall enter into a written agreement with the institutional review board
established pursuant to Section 49079.5 of the Education Code.  The agreement shall authorize, commencing
July 1, 2010, or the date upon which the written agreement is executed, whichever is later, that board to provide
the data security approvals required by this subdivision, provided the data security requirements set forth in this



subdivision and the act specified in paragraph (1) of subdivision (a) of Section 49079.5 are satisfied.

(u) To an insurer if authorized by Chapter 5 (commencing with Section 10900) of Division 4 of the Vehicle
Code.

(v) Pursuant to Section 280, 282, 8009, or 18396 of the Financial Code.

This article shall not be construed to require the disclosure of personal information to the individual to whom
the information pertains when that information may otherwise be withheld as set forth in Section 1798.40.

CREDIT(S)
(Added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.  Amended by Stats.1978, c. 874, p. 2745, §
5, eff. Sept. 19, 1978; Stats.1979, c. 143, p. 332, § 2, eff. June 22, 1979; Stats.1982, c. 604, p. 2583, § 3;
Stats.1982, c. 957, p. 3454, § 1; Stats.1984, c. 2, § 1; Stats.1984, c. 724, § 1; Stats.1985, c. 595, § 11;
Stats.1987, c. 1453, § 2; Stats.1991-1992, 1st Ex.Sess., c. 21 (A.B.66), § 33.5; Stats.1995, c. 480 (A.B.1482), §
1.1, eff. Oct. 2, 1995, operative Oct. 2, 1995; Stats.2005, c. 241 (S.B.13), § 2; Stats.2006, c. 567 (A.B.2303), §
2.5; Stats.2008, c. 501 (A.B.2749),§ 1; Stats.2009-2010, 5th Ex.Sess., c. 1 (S.B.2), § 1, eff. April 12, 2010;
Stats.2010, c. 725 (A.B.1612), § 1, eff. Oct. 19, 2010.)

Historical Notes

Historical And Statutory Notes

2009 Main Volume
The 1978 amendment amended subd.(j) by deleting "or the archivist" following "Director of General

Services" and substituting "further administrative, legal, or fiscal value" for "such value";
substituted, in subd.(o), "unlawful activity" for "criminal activity"; and added the last paragraph.

The 1979 amendment rewrote subd.(g); and, in subd.(s) inserted "or his staff when authorized in writing
by the Member" and "or where the Member provides reasonable assurance that he is acting on behalf
of the individual".

Prior to the 1979 amendment, subd.(g) read:
"Pursuant to the California Public Records Act, Chapter 3.5 (commencing with Section 6250) of

Division 7 of Title 1 of the Government Code, provided that Section 6253 and subdivision (c) of
Section 6254 of the Government Code shall not be interpreted to permit the disclosure of personal
information contained in individual employment or medical files, or other personal information
which would clearly be disparaging of or threatening to the reputation or rights of an individual
other than a state employee acting in his or her official capacity."

The 1982 amendment by c. 957 added subd.(u).
Section affected by two or more acts at the same session of the legislature, see Government Code §

9605.
The 1984 amendment by c. 724 substituted "To" for "Pursuant to an unsolicited written request, or an

oral request which is accompanied by adequate indication of identity, by" and inserted "as set forth
in Section 1798.34" in subd.(a); inserted ", attorneys," in subd.(d); added "or accounted for in
accordance with the provisions of Section 1798.25" in subd.(e); deleted "the" preceding
"information" in subd.(i); added "or her" in subd.(j); added a new subd.(s); relettered former
subds.(s) to (u) as subds.(t) to (v); added "or her" and "or she" and struck down the capitalization of
"member" in subd.(t) as relettered; and rewrote the last paragraph, which read:

"The provisions of this article will not be applied or construed to authorize the disclosure of any
personal or confidential information to the individual to whom the information pertains."

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

The 1985 amendment deleted "or confidential" following "disclose any personal" and inserted "in a
manner that would link the information disclosed to the individual to whom it pertains" in the



introductory paragraph; substituted "information pertains" for "record pertains as set forth in Section
1798.34" in subd.(a); substituted "agreed to" for "specified" in subd.(b); inserted "agents" in
subd.(d); deleted "Personal information only" from the beginning of subd.(q); deleted "or
confidential" following "need for personal" in subd.(u); and substituted "personal" for "confidential"
following "the disclosure of" and "Section 1798.40" for "Section 1798.42" in the last paragraph.

The 1987 amendment added the second sentence of subd.(e) relating to information transferred from a
law enforcement or regulatory agency or transferred to another law enforcement or regulatory
agency; in subd.(o), substituted "law enforcement or regulatory agency" for "law enforcement
agency", and inserted "or for licensing, certification or regulatory purposes" following "investigation
of unlawful activity"; in subd.(q), substituted "violation of this chapter" for "violation of any
provision of this chapter"; and at the beginning of the second paragraph of subd.(v), substituted
"This article" for "The provisions of this article".

The 1991-2 amendment, in the first sentence of subd.(e), deleted "listed in the notice provided pursuant
to Section 1798.9 or" following "use or transfer is"; deleted subd.(q); redesignated former subds.(r)
to (v) as subds.(q) to (u), respectively; and made nonsubstantive changes throughout the section.
Prior to deletion subd.(q) read:

"To the Office of Information Practices when the transfer is necessary for that office to investigate a
complaint it has received regarding an alleged violation of this chapter or to perform its mediation
functions, provided that the Office of Information Practices has received the written voluntary
consent of the individual to whom the information pertains for such a transfer."

The 1995 amendment added subd.(v) relating to disclosure under specified financial code provisions.
Short title, urgency effective and operative date, contingent operation, public policy and transitional

provisions relating to Stats.1995, c. 480 (A.B.1482), see Historical and Statutory Notes under
Financial Code § 116.

Governor Davis issued the following executive order, D-50-01, dated December 12, 2001, which read:
"WHEREAS, the right to privacy is a personal and fundamental right guaranteed to Californians by our

Constitution; and
"WHEREAS, California law also places a high value on open government and public access to public

records; and
"WHEREAS, ensuring the safety and privacy of Californians is an important objective; and
"WHEREAS, the misuse of birth certificates and death certificates play a major role in identity theft;

and
"WHEREAS, the Department of Health Services has created electronic indices containing birth and

death data for Californians; and
"WHEREAS, the release of these indices to the public may jeopardize the safety, security and privacy of

Californians; and
"WHEREAS, the California Information Practices Act (Civil Code section 1798 et seq.) provides that

certain personal information shall not be released except in accordance with the California Public
Records Act; and

"WHEREAS, the California Public Records Act exempts certain records from disclosure to the public
where there would be an unwarranted invasion of personal privacy (Government Code sections
6254(c) and 6255);

"NOW, THEREFORE, I, GRAY DAVIS, Governor of the State of California, by virtue of the power
and authority vested in me by the Constitution and statutes of the State of California, do hereby issue
this order to become effective immediately:

"IT IS ORDERED that the Department of Health Services shall not release birth and death indices to the
public pending the review ordered below.

"IT IS FURTHER ORDERED that the Department of Health Services shall review the circumstances, if
any, under which information contained in the birth and death indices may be released to third
parties in compliance with applicable law and report back to me within 45 days.

"Nothing in this Executive Order shall prohibit individuals or government agencies from obtaining birth
or death information, including any information necessary for adoptions and foster care services,



from the Department of Health Services.
"IN WITNESS WHEREOF I have hereunto set my hand and caused the Great Seal of the State of

California to be affixed this the fifth day of December 2001.
"/s/ Gray Davis
"Governor of California"
Governor Schwarzenegger issued the following executive order, S-19-04, dated November 16, 2004,

which read:
"WHEREAS, Governor Davis issued Executive Order D-50-01 in December 2001, prohibiting the

Department of Health Services from releasing birth and death indices to the public pending the
department's review of the circumstances under which information contained in the indices may be
released to third parties in compliance with applicable law; and

"WHEREAS, the purpose of Executive Order D-50-01 was to curb identity theft facilitated by the
release of information contained in birth and death indices; and

"WHEREAS, subsequent legislation was enacted in 2002, to provide restrictions on the release of vital
records and data and thereby address the concerns regarding the use of those materials to facilitate
identity theft; and

"WHEREAS, some local government entities may have voluntarily complied with the restrictions
contained in Executive Order D-50-01 and continue to do so despite the changes in state law; and

"WHEREAS, it is necessary to rescind Executive Order D-50-01 to alleviate any confusion regarding
the duties of the Department of Health Services and local government.

"NOW, THEREFORE, I, ARNOLD SCHWARZENEGGER, Governor of the State of California, by
virtue of the power and authority vested in me by the Constitution and statutes of the State of
California, do hereby rescind Executive Order D-50-01.

" IN WITNESS WHEREOF I have here unto set my hand and caused the Great Seal of the State of
California to be affixed this the sixteenth day of November 2004.

"/s/ Arnold Schwarzenegger
"Governor of California"
Stats.2005, c. 241 (S.B.13), at the end of the first paragraph, substituted "unless the information is

disclosed, as follows" for "unless the disclosure of the information is"; in subd.(b), substituted "that
consent" for "such consent"; in subd.(c), substituted "individual if" for "individual provided that",
and substituted "this person" for "such person"; in subd.(d), substituted "that has custody" for "which
has custody"; in subd.(g), inserted a parens before "Chapter" and after "Code"; in subd.(i), twice
substituted "that" for "which"; in subd.(j), substituted "as a record that" for "of the State of
California as a record which"; in subd.(p), substituted "that" for "which"; rewrote subd.(t); and
moved subd.(v) from the end of the section to appear immediately after subd.(u) and before the final,
undesignated paragraph beginning "This article".  Prior to amendment, subd.(t) had read:

"(t) To the University of California or a nonprofit educational institution conducting scientific research,
provided the request for information includes assurances of the need for personal information,
procedures for protecting the confidentiality of the information and assurances that the personal
identity of the subject shall not be further disclosed in individually identifiable form."

Section 1 of Stats.2005, c. 241 (S.B.13), provides:
"SECTION 1.(a) It is the intent of the Legislature to protect personal information held in agency

databases from being accessed for the purpose of committing identity theft and other crimes.
"(b) The Legislature recognizes the research community has legitimate needs to access personal

information to carry out research in certain cases, and the provisions of this bill are not intended to
impede research but rather to require and set minimum standards for careful review and approval of
requests for access to personal information held in agency databases and to require personal
information to be removed before data is shared whenever possible."

Stats.2006, c. 567 (A.B.2303), in subd.(t), rewrote par.(4), which read:
"[(t)](4) This subdivision does not prohibit the CPHS from using its existing authority to enter into

written agreements to enable other institutional review boards to approve projects or classes of
projects for the CPHS, provided the data security requirements set forth in this subdivision are



satisfied."
Stats.2008, c. 501 (A.B.2749), in subd.(v), substituted "280, 282" for "1909".
Section 25 of Stats.2008, c. 501 (A.B.2749), provides:
"SEC. 25. No reimbursement is required by this act pursuant to Section 6 of Article XIII B of the

California Constitution because the only costs that may be incurred by a local agency or school
district will be incurred because this act creates a new crime or infraction, eliminates a crime or
infraction, or changes the penalty for a crime or infraction, within the meaning of Section 17556
of the Government Code, or changes the definition of a crime within the meaning of Section 6 of
Article XIII B of the California Constitution."

2010 Legislation
Stats.2009-2010, 5th Ex.Sess., c. 1 (S.B.2), in subd.(t), in par.(1), in the first sentence, substituted

"entity" for "educational institution" and inserted "or an institutional review board, as authorized in
paragraphs (4) and (5) of this subdivision", and in the second sentence, deleted "CPHS" preceding
"approval", in par.(2), inserted "or institutional review board", and added par.(5).

Section 6 of Stats.2009-2010, 5th Ex.Sess., c. 1 (S.B.2), provides:
"SEC. 6. Consistent with the federal American Recovery and Reinvestment Act (Public Law 111-5),

and as set forth in Chapter 561 of the Statutes of 2008, the Legislature declares its intent to
create a preschool through higher education (P — 20) statewide longitudinal educational data
system in order to inform education policy and improve instruction.  The Legislature intends for
this P — 20 system to be used for state-level research to improve instruction and, as such,
intends to require the State Department of Education, the Commission on Teacher Credentialing,
the California Community Colleges, the University of California, the California State University,
and any other state education agency to be required to disclose, or redisclose, personally
identifiable pupil records to this P — 20 system, as permissible under federal and state law."

Stats.2010, c. 725 (A.B.1612), in subd.(t)(1), inserted ", or, in the case of education-related data, another
nonprofit entity,", and deleted "of this subdivision" following "paragraphs (4) and (5)"; and made
nonsubstantive changes.

Sections 34 and 35 of Stats.2010, c. 725 (A.B.1612), provide:
"SEC. 34. No reimbursement is required by this act pursuant to Section 6 of Article XIII B of the

California Constitution for certain costs that may be incurred by a local agency or school district
because, in that regard, this act creates a new crime or infraction, eliminates a crime or infraction, or
changes the penalty for a crime or infraction, within the meaning of Section 17556 of the
Government Code, or changes the definition of a crime within the meaning of Section 6 of Article
XIII B of the California Constitution.

"However, if the Commission on State Mandates determines that this act contains other costs mandated
by the state, reimbursement to local agencies and school districts for those costs shall be made
pursuant to Part 7 (commencing with Section 17500) of Division 4 of Title 2 of the Government
Code.

"SEC. 35. This act is an urgency statute necessary for the immediate preservation of the public peace,
health, or safety within the meaning of Article IV of the Constitution and shall go into immediate
effect.  The facts constituting the necessity are:

"In order to make changes necessary for implementation of the Budget Act of 2010, it is necessary that
this act take effect immediately."

Research References

Constitutional Provisions

Constitution Art. 4, § 8, provides in pertinent part that other than an urgency statute or statutes calling
elections or providing for tax levies or appropriations for the usual current expenses of the state, "a
statute enacted at a special session shall go into effect on the 91st day after adjournment of the



special session at which the bill was passed".

Cross References

"Agency" defined for purposes of this Chapter, see Civil Code § 1798.3.
Authority of department to act on behalf of local educational agencies with respect to pupil data, see

Education Code § 49079.6.
Bond funds, application from prospective donor of property, signed authorization as consent to

disclosure, see Public Resources Code § 37034.
Community Care Facilities Act, pre-license in-home interviews, prospective foster parents, licensing

records, see Health and Safety Code § 1521.5.
Confidentiality of public social services records, see Welfare and Institutions Code § 10850.
Department of motor vehicles, records,

Application of confidentiality of records law to specified entities, see Vehicle Code § 1808.23.
Residence addresses, see Vehicle Code § 1808.21.

"Disclose" defined for purposes of this Chapter, see Civil Code § 1798.3.
Disclosure of medical information by authorization, see Civil Code § 56.20 et seq.
EMT-P employer reports relating to disciplinary action, disclosure of investigative files, see Health

and Safety Code § 1799.112.
Exemptions from public disclosure of items in custody of State Archives, exemption not applicable

to item seventy-five years after it was created, notice of public access, see Government Code §
12237.

Gambling Control Act, disclosure of information, see Business and Professions Code § 19821.
"Governmental entity" defined for purposes of this Chapter, see Civil Code § 1798.3.
"Individual" defined for purposes of this Chapter, see Civil Code § 1798.3.
Inspection of public records, other exemptions from disclosure, see Government Code § 6276.34.
Judges' retirement law article, employment of retired judges, compensation reports, see Government

Code § 75080.
Judges' retirement system II, employment of retired judges, compensation reports, see Government

Code § 75580.
"Maintain" defined for purposes of this Chapter, see Civil Code § 1798.3.
"Person" defined for purposes of this Chapter, see Civil Code § 1798.3.
"Personal information" defined for purposes of this Chapter, see Civil Code§ 1798.3.
"Record" defined for purposes of this Chapter, see Civil Code § 1798.3.
"Regulatory agency" defined for purposes of this Chapter, see Civil Code § 1798.3.
Search warrants, see Penal Code § 1523 et seq.
State Civil Service Equal Employment Opportunity Program, departmental directors,

responsibilities, see Government Code § 19794.

Code Of Regulations References

Certifications required with nongovernmental applications for access to residence address
information, see 13 Cal. Code of Regs. § 350.20.

Department of justice regulations on non-dealer sales or transfers of firearms through licensees or
dealers and issuance of certificates of eligibility, confidentiality of records, see 11 Cal. Code of
Regs. § 4035.

General post-adoption services provided by agencies, see 22 Cal. Code of Regs. § 35065.1.
Information disclosure,

Disclosure of complaint history, see 16 Cal. Code of Regs. § 1399.183.
Disclosure of complaint information to licensee who is the subject of the complaint, see 16 Cal.

Code of Regs. § 1399.184.
Parolee field files, see 15 Cal. Code of Regs. §§ 3640.
Private adoption agency reimbursement program, eligibility for reimbursement, see 22 Cal. Code of



Regs. § 35069.
Procedures for agency adoptions,

Advisement of the parent whose child has been removed from the parent's care, see 22 Cal. Code of
Regs. § 35129.2.

Advisement of the parent whose child has not been removed from the parent's care, see 22 Cal. Code
of Regs. § 35129.1.

Statement of understanding for the parent whose child is not subject to the ICWA, see 22 Cal. Code
of Regs. § 35152.1.

Statement of understanding for the parent whose child is subject to the ICWA, see 22 Cal. Code of
Regs. § 35152.2.

Procedures for independent adoptions,
Statement of understanding for the parent whose child is not subject to the ICWA, see 22 Cal. Code

of Regs. § 35095.1.
Statement of understanding for the parent whose child is subject to the ICWA, see 22 Cal. Code of

Regs. § 35095.2.
Referral and applicant processes; Order of selection; Eligibility; Record of services; Individualized

plan for employment (IPE), confidentiality, disclosure to other persons or entities, see 9 Cal.
Code of Regs. § 7142.

Speech-language pathology and audiology board,
Disclosure of complaint history, see 16 Cal. Code of Regs. § 1399.183.
Disclosure of complaint information to licensee who is the subject of the complaint, see 16 Cal.

Code of Regs. § 1399.184.
Workers' compensation, access to individually identifiable information, see 8 Cal. Code of Regs. §

9703.
Workers' compensation appeals board records, not subject to subpoena, see 8 Cal. Code of Regs. §

10322.

Law Review And Journal Commentaries

Who can look at your medical records? Mary Agnes Matyszewski, 23 Whittier L. Rev. 713 (2002).
2009 Main Volume

Collateral References:

Witkin, Summary (9th ed) Const Law §472
Witkin, Summary (9th ed) P & C §380
Witkin, Summary (9th ed) Torts §582
Cal Jur 3d Consumer L §§318, 320, 321, 322, 325
Validity, construction, and application of statutory provisions relating to public access to police

records.  82 ALR3d 19.
Restricting access to judicial records of concluded adoption proceedings.  83 ALR3d 800.
Restricting access to judicial records of pending adoption proceedings.  83 ALR3d 824.

Notes Of Decisions

Academic records 5
Attorney-client privilege 6
Construction with other laws 1
DNA Act 4
Drug rehabilitation programs 3
Waiver 7
Welfare fraud investigation reports 2



1. Construction with other laws

To the extent that Commission on Teacher Credentialing (COTC) regulation addressing discovery during
investigation phase required the disclosure of addresses or other personal identifying information of third
parties that was not the basis of the allegations, without the prior written consent of the person, as prescribed in
Information Practices Act (IPA), it was invalid. California Teachers Ass'n v. California Com'n on Teacher
Credentialing (App. 3 Dist. 2003) 4 Cal.Rptr.3d 369, 111 Cal.App.4th 1001, review denied. Schools  132

The California housing finance agency is neither required by the California Public Records Act (Gov. C. § 6250
et seq.) nor prohibited by the Information Practices Act of 1977 (§ 1798 et seq.) from providing the carpenter
funds administrative office with the name, social security number, hourly wage, deductions from salary, trade
of, and total number of hours worked by each carpenter employed on a project which the California housing
finance agency finances. 64 Op.Atty.Gen. 575, 7-10-81.

The joint legislative audit committee does have the right of access to vehicle accident reports through its
subpoena and other powers in furtherance of the purposes for which the committee was established,
notwithstanding subd.(s) of this section and Veh. C. § 20012 and cases interpreting that section. 64
Op.Atty.Gen. 94, 2-5-81.

Treasurer's records specifying the owners of state registered bonds are open to public inspection under the
California Public Records Act (Gov.C. § 6250 et seq.), which authorizes inspection of public records, but may
not be distributed for commercial purposes, sold or rented by the treasurer's office. 62 Op.Atty.Gen. 436,
8-17-79.

2. Welfare fraud investigation reports

A city police department may not allow public inspection of a written report filed by a county welfare fraud
investigator regarding the failure of a named individual to receive food stamps that had been mailed to him. 64
Op.Atty.Gen. 756, 10-7-81.

3. Drug rehabilitation programs

This section did not prohibit publication by board of medical quality assurance of details of disciplinary action
against physician and his participation in drug rehabilitation program in return for dismissal, after completion of
program, of charges of theft and possession and self-administration of dangerous drugs. Kayfetz v. State (App.
1 Dist. 1984) 203 Cal.Rptr. 33, 156 Cal.App.3d 491. Criminal Law  1226(2); Records  31

4. DNA Act

Provision of the DNA and Forensic Identification Database and Data Bank Act of 1998 (DNA Act) that allowed
for the authorization of potential participation in international database and data bank programs did not
authorize the Department of Justice to "export" California's entire DNA database to any foreign entity; the
Department of Justice was required to comply with the provisions of the Information Practices Act of 1977,
which required public agencies to limit the collection and retention of personal information to that necessary to
accomplish the agency's specific purpose, and restricted disclosure of such information. People v. McCray
(App. 2 Dist. 2006) 50 Cal.Rptr.3d 343, 144 Cal.App.4th 258. Criminal Law  1224(3)

5. Academic records

Even if Information Practices Act of 1977 (IPA) applied to state university graduate student's academic records,
disclosure of such records to departments outside the history department and to faculty from another university
at which student had taken classes was relevant and necessary and did not adversely affect student, and thus,
student could not prevail on claim that university violated the IPA, even if the disclosed records contained
inaccuracies; the disclosures were necessary to make decisions about student's continuation in Ph.D. program,
and no one relied on inaccurate information in making decisions that adversely affected the student. Lachtman
v. Regents of University of California (App. 4 Dist. 2007) 70 Cal.Rptr.3d 147, 158 Cal.App.4th 187. Colleges



And Universities  9.40

6. Attorney-client privilege

The Information Practices Act of 1977 (§ 1798 et seq.) does not override the attorney-client privilege as to
information sought by an individual about himself which is maintained by a state agency and which falls within
the scope of that privilege. 67 Op.Atty.Gen. 264, 6-15-84.

7. Waiver

To the extent a state-employed physician chose to continue using a home address as an address of record,
knowing fully well that it would be posted on the Medical Board Web site, the physician waived any privacy
interest in the confidentiality of personal information, for purposes of the Information Practices Act (IPA).
Lorig v. Medical Board (App. 1 Dist. 2000) 92 Cal.Rptr.2d 862, 78 Cal.App.4th 462. Records  31

§ 1798.24a. Exception; screening of prospective concessionaires 

     •     Historical Notes     •     Research References

Notwithstanding Section 1798.24, information may be disclosed to any city, county, city and county, or district,
or any officer or official thereof, if a written request is made to a local law enforcement agency and the
information is needed to assist in the screening of a prospective concessionaire, and any affiliate or associate
thereof, as these terms are defined in subdivision (k) of Section 432.7 of the Labor Code for purposes of
consenting to, or approving of, the prospective concessionaire's application for, or acquisition of, any beneficial
interest in a concession, lease, or other property interest.  However, any summary criminal history information
that may be disclosed pursuant to this section shall be limited to information pertaining to criminal convictions.

CREDIT(S)
(Added by Stats.1992, c. 1026 (S.B.1769), § 2.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Section 1 of Stats.1992, c. 1026 (S.B.1769), provides:
"It is the intent of the Legislature, in enacting this act, to enable local governments to have access to

state and local criminal history information pertaining to criminal convictions and state personal
information for the purpose of ensuring that criminal corruption and influence do not gain control of
the various businesses that are conducted on publicly owned land through concession, lease, or other
property rights granted by a local government for the use of the land.  The Legislature further
declares that the exclusion of criminals, gangsters, and racketeers from business serves a public
purpose through ensuring the honesty, integrity, and legitimacy of the individuals who are selected
for the ownership of these businesses.  The Legislature further declares that, to the extent this
purpose is served through dissemination of criminal history information pertaining to criminal
convictions, the individual's right to privacy in that information is outweighed by the public interest
served."

Research References

Law Review And Journal Commentaries



Review of Selected 1992 California Legislation. 24 Pac.L.J. 1022 (1993).

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §1796
Cal Jur 3d Consumer L §321

§ 1798.24b. Disclosure of information to protection and advocacy agency for rights of persons with
disabilities 

     •     Historical Notes

(a) Notwithstanding Section 1798.24, except subdivision (v) thereof, information shall be disclosed to the
protection and advocacy agency designated by the Governor in this state pursuant to federal law to protect and
advocate for the rights of people with disabilities , as described in Division 4.7 (commencing with Section
4900) of the Welfare and Institutions Code.

(b) Information that shall be disclosed pursuant to this section includes all of the following information:

(1) Name.

(2) Address.

(3) Telephone number.

(4) Any other information necessary to identify that person whose consent is necessary for either of the
following purposes:

(A) To enable the protection and advocacy agency to exercise its authority and investigate incidents of abuse or
neglect of people with disabilities .

(B) To obtain access to records pursuant to Section 4903 of the Welfare and Institutions Code.

CREDIT(S)
(Added by Stats.1991, c. 534 (S.B.1088), § 2.  Amended by Stats.2003, c. 878 (S.B.577), § 2.)

Historical Notes

Historical And Statutory Notes

2003 Legislation
Stats.2003, c. 878 (S.B.577), in subd.(a), substituted "subdivision (v)" for "the last paragraph",

substituted "shall" for "may", inserted "for" preceding "the rights of", substituted "people" for
"persons", deleted "developmental" preceding "disabilities, and deleted "and persons with mental
illness" preceding "as described in Division 4.7"; in subd.(b), substituted "shall" for "may"; and in
subd.(b)(4)(A), substituted "people" for "persons", deleted "developmental" preceding "disabilities",
and deleted "or persons with mental illness" at the end of the sentence.

Section 1 of Stats.2003, c. 878 (S.B.577), provides:
"SECTION 1.(a) The Legislature finds and declares all of the following:
"(1) The protection and advocacy systems are federally mandated disability rights agencies

established under federal law to provide advocacy services to people with disabilities.
"(2) California designated a protection and advocacy agency in 1978, the purpose of which was

limited to serving persons with developmental disabilities.
"(3) Since that time, the federal mandate of the protection and advocacy systems has expanded to

include anyone with a disability as defined under federal law.



"(4) Under federal law, the protection and advocacy agencies must have authority to investigate
incidents of abuse or neglect and otherwise protect the legal and civil rights of people with
disabilities through its federally mandated activities.  In providing its mandated services, the
agencies must also have access to locations in which services, supports, and other assistance are
provided, access to people with disabilities eligible for services, and access to records under
conditions specified in federal law.

"(5) The federal law related to protection and advocacy systems is contained in various statutes and
regulations which, despite some variations in language, are intended to be read to result in the
provision of consistent services to all persons with disabilities eligible for protection and
advocacy agency services.

"(6) State law has not been amended to reflect changes in federal law.
"(7) Because of the multiple federal statutory and regulatory schemes pertaining to protection and

advocacy agencies, and because state law is outdated, confusion has resulted in delays of abuse
and neglect investigations and delays in the provision of other mandated services.  On occasion,
delays have hampered the ability of the state's protection and advocacy agency to timely
investigate incidents of suspected abuse or neglect, including incidents resulting in death, until
the agency was able to enforce its authority under federal law.

"(8) State law may not, however, diminish the authority of the protection and advocacy agency
under federal law.

"(9) Moreover, it is in the interest of people with disabilities in California that protection and
advocacy services be available to all people with disabilities who may be subject to abuse or
neglect or who request or require the advocacy services of the protection and advocacy agency.

"(b) The Legislature further finds and declares that enactment of this act would do both of the
following:

"(1) Ensure that protection and advocacy agency services are available to all persons with
disabilities as defined in state law, even if state law defines disability in a manner that is broader
than the definition of disability under federal law.

"(2) Delineate the authority of the protection and advocacy agency in a manner that will clarify the
agency's authority and provide the agency in state law with the authority established under
federal law, pursuant to the Developmental Disabilities Assistance and Bill of Rights Act of
2000 (the PADD Act), the Protection and Advocacy for Individuals with Mental Illness Act (the
PAIMI Act), and the Protection and Advocacy of Individual Rights Act (the PAIR Act)."

1998 Main Volume
Section 1 of Stats.1991, c. 534 (S.B.1088) provides:
"The Legislature finds that persons with developmental disabilities and persons with mental illness are

vulnerable to abuse and serious injury and are subject to neglect, including lack of treatment,
adequate nutrition, clothing, health care, and adequate discharge planning.  The intent of this act is
to bring state law into compliance with current federal requirements in relation to the authority of the
federally mandated protection and advocacy agency designated in this state by the Governor and to
acknowledge the authority of the protection and advocacy agency to investigate incidents of abuse
and neglect and to pursue legal, administrative, and other appropriate remedies on behalf of persons
with developmental disabilities and persons with mental illness.  It is not the intent of the Legislature
in enacting this act to supplant or replace other protection and advocacy services performed by other
entities nor to limit the authority of these entities from carrying out their responsibilities for the
protection and advocacy of the rights of persons with mental illness and persons with developmental
disabilities.  It is not the intent of the Legislature to establish an agency or other entity by the
enactment of this act.  The Legislature recognizes that this act will need to be amended periodically
to reflect subsequent changes in federal law, but also recognizes the immediate need to have state
law reflect current federal requirements in relation to the authority of the federally mandated
protection and advocacy agency designated in this state."



Article 7. Accounting Of Disclosures

Historical Notes

General Notes

1998 Main Volume
Article 7 was added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.

1998 Main Volume

§ 1798.25. Accounting for disclosure to law enforcement or regulatory agency; contents; routine
disclosures 

     •     Historical Notes     •     Research References

Each agency shall keep an accurate accounting of the date, nature, and purpose of each disclosure of a record
made pursuant to subdivision (i), (k), (l), (o), or (p) of Section 1798.24.  This accounting shall also be required
for disclosures made pursuant to subdivision (e) or (f) of Section 1798.24 unless notice of the type of disclosure
has been provided pursuant to Sections 1798.9 and 1798.10.  The accounting shall also include the name, title,
and business address of the person or agency to whom the disclosure was made.  For the purpose of an
accounting of a disclosure made under subdivision (o) of Section 1798.24, it shall be sufficient for a law
enforcement or regulatory agency to record the date of disclosure, the law enforcement or regulatory agency
requesting the disclosure, and whether the purpose of the disclosure is for an investigation of unlawful activity
under the jurisdiction of the requesting agency, or for licensing, certification, or regulatory purposes by that
agency.

Routine disclosures of information pertaining to crimes, offenders, and suspected offenders to law enforcement
or regulatory agencies of federal, state, and local government shall be deemed to be disclosures pursuant to
subdivision (e) of Section 1798.24 for the purpose of meeting this requirement.

CREDIT(S)
(Added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.  Amended by Stats.1978, c. 874, p. 2747, §
6, eff. Sept. 19, 1978; Stats.1985, c. 595, § 12; Stats.1987, c. 1453, § 3.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1978 amendment added the second paragraph.
The 1985 amendment rewrote the second paragraph, which had read:
"An accounting of disclosures between law enforcement officers actively engaged in duties in the field

shall not be required by this article."
The 1987 amendment added the fourth sentence of the first paragraph relating to the purpose of an

accounting of a disclosure made under subd.(o) of § 1798.24; in the second paragraph, substituted
"law enforcement or regulatory agencies" for "law enforcement agencies"; and made a
nonsubstantive change in punctuation in the first sentence of the first paragraph.



Research References

Code Of Regulations References

Certifications required with nongovernmental applications for access to residence address
information, see 13 Cal. Code of Regs. § 350.20.

Disclosure to other persons or entities, see 9 Cal. Code of Regs. § 7142.
Disclosures without written consent, see 9 Cal. Code of Regs. § 7143.
1998 Main Volume

Collateral References:

Witkin, Summary (9th ed) Const Law §472
Cal Jur 3d Consumer L §322

§ 1798.26. Motor vehicles; sale of registration information or information from drivers' licenses files;
administrative procedures 

     •     Historical Notes     •     Research References

With respect to the sale of information concerning the registration of any vehicle or the sale of information from
the files of drivers' licenses, the Department of Motor Vehicles shall, by regulation, establish administrative
procedures under which any person making a request for information shall be required to identify himself or
herself and state the reason for making the request.  These procedures shall provide for the verification of the
name and address of the person making a request for the information and the department may require the person
to produce the information as it determines is necessary in order to ensure that the name and address of the
person are his or her true name and address.  These procedures may provide for a 10-day delay in the release of
the requested information.  These procedures shall also provide for notification to the person to whom the
information primarily relates, as to what information was provided and to whom it was provided.  The
department shall, by regulation, establish a reasonable period of time for which a record of all the foregoing
shall be maintained.

The procedures required by this subdivision do not apply to any governmental entity, any person who has
applied for and has been issued a requester code by the department, or any court of competent jurisdiction.

CREDIT(S)
(Added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.  Amended by Stats.1987, c. 961, § 1;
Stats.1989, c. 1213, § 2.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1987 amendment broadened coverage of the section to include the sale of information from the files

of drivers' licenses, and made non-substantive changes.
The 1989 amendment, in the first paragraph, added the sentence providing for delay in the release of

requested information.
Section 1 of Stats.1989, c. 1213, provides:
"The Legislature hereby finds and declares that:
"(a) Section 1 of Article I of the California Constitution guarantees the right to privacy.



"(b) In order for individuals to be able to exercise their right to privacy, they must be able to choose
when to release personal information, and to whom, and reasonable laws requiring the individual to
surrender control should be enacted only when it is deemed absolutely necessary for society's
welfare.

"(c) The personal privacy and security of one's home is fundamental to this right of privacy.
"(d) In order to protect individuals from unwanted invasions of their homes, the Legislature has enacted

this act.
"(e) Nothing in this act shall be construed to affect any contractual or other obligation of an applicant or

insured to provide valid, accurate, and timely information as to their home address to their insurer or
on any application for an insurance policy.

"(f) Nothing in this act shall be construed to authorize any person to request confidential treatment as to
their home address for any fraudulent or criminal purpose."

Research References

Code Of Regulations References

Business partner automation program, use and retention of information, see 13 Cal. Code of Regs. §
225.33.

Requesting information from the Department, see 13 Cal. Code of Regs. § 350.02 et seq.

Collateral References:

Cal Jur 3d Consumer L §§315, 322

§ 1798.27. Retention of accounting and original documents 

Each agency shall retain the accounting made pursuant to Section 1798.25 for at least three years after the
disclosure for which the accounting is made, or until the record is destroyed, whichever is shorter.

Nothing in this section shall be construed to require retention of the original documents for a three-year period,
providing that the agency can otherwise comply with the requirements of this section.

CREDIT(S)
(Added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.)

Collateral References:

Cal Jur 3d Consumer L §322

§ 1798.28. Correction of errors; notation of disputes; notice 

     •     Historical Notes

Each agency, after July 1, 1978, shall inform any person or agency to whom a record containing personal
information has been disclosed during the preceding three years of any correction of an error or notation of
dispute made pursuant to Sections 1798.35 and 1798.36 if (1) an accounting of the disclosure is required by
Section 1798.25 or 1798.26, and the accounting has not been destroyed pursuant to Section 1798.27, or (2) the
information provides the name of the person or agency to whom the disclosure was made, or (3) the person who
is the subject of the disclosed record provides the name of the person or agency to whom the information was
disclosed.

CREDIT(S)



(Added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.  Amended by Stats.1985, c. 595, § 13.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1985 amendment deleted "or confidential" following "record containing personal".

Collateral References:

Cal Jur 3d Consumer L §322

§ 1798.29. Agencies owning, licensing, or maintaining, computerized data including personal
information; disclosure of security breach; notice requirements 

     •     Historical Notes     •     Research References

(a) Any agency that owns or licenses computerized data that includes personal information shall disclose any
breach of the security of the system following discovery or notification of the breach in the security of the data
to any resident of California whose unencrypted personal information was, or is reasonably believed to have
been, acquired by an unauthorized person.  The disclosure shall be made in the most expedient time possible
and without unreasonable delay, consistent with the legitimate needs of law enforcement, as provided in
subdivision (c), or any measures necessary to determine the scope of the breach and restore the reasonable
integrity of the data system.

(b) Any agency that maintains computerized data that includes personal information that the agency does not
own shall notify the owner or licensee of the information of any breach of the security of the data immediately
following discovery, if the personal information was, or is reasonably believed to have been, acquired by an
unauthorized person.

(c) The notification required by this section may be delayed if a law enforcement agency determines that the
notification will impede a criminal investigation.  The notification required by this section shall be made after
the law enforcement agency determines that it will not compromise the investigation.

(d) For purposes of this section, "breach of the security of the system" means unauthorized acquisition of
computerized data that compromises the security, confidentiality, or integrity of personal information
maintained by the agency.  Good faith acquisition of personal information by an employee or agent of the
agency for the purposes of the agency is not a breach of the security of the system, provided that the personal
information is not used or subject to further unauthorized disclosure.

(e) For purposes of this section, "personal information" means an individual's first name or first initial and last
name in combination with any one or more of the following data elements, when either the name or the data
elements are not encrypted:

(1) Social security number.

(2) Driver's license number or California Identification Card number.

(3) Account number, credit or debit card number, in combination with any required security code, access code,
or password that would permit access to an individual's financial account.

(4) Medical information.

(5) Health insurance information.



(f)(1) For purposes of this section, "personal information" does not include publicly available information that
is lawfully made available to the general public from federal, state, or local government records.

(2) For purposes of this section, "medical information" means any information regarding an individual's medical
history, mental or physical condition, or medical treatment or diagnosis by a health care professional.

(3) For purposes of this section, "health insurance information" means an individual's health insurance policy
number or subscriber identification number, any unique identifier used by a health insurer to identify the
individual, or any information in an individual's application and claims history, including any appeals records.

(g) For purposes of this section, "notice" may be provided by one of the following methods:

(1) Written notice.

(2) Electronic notice, if the notice provided is consistent with the provisions regarding electronic records and
signatures set forth in Section 7001 of Title 15 of the United States Code.

(3) Substitute notice, if the agency demonstrates that the cost of providing notice would exceed two hundred
fifty thousand dollars ($250,000), or that the affected class of subject persons to be notified exceeds 500,000, or
the agency does not have sufficient contact information.  Substitute notice shall consist of all of the following:

(A) E-mail notice when the agency has an e-mail address for the subject persons.

(B) Conspicuous posting of the notice on the agency's Web site page, if the agency maintains one.

(C) Notification to major statewide media.

(h) Notwithstanding subdivision (g), an agency that maintains its own notification procedures as part of an
information security policy for the treatment of personal information and is otherwise consistent with the timing
requirements of this part shall be deemed to be in compliance with the notification requirements of this section
if it notifies subject persons in accordance with its policies in the event of a breach of security of the system.

CREDIT(S)
(Added by Stats.2002, c. 1054 (A.B.700), § 2, operative July 1, 2003.  Amended by Stats.2007, c. 699
(A.B.1298), § 4.)

Historical Notes

Historical And Statutory Notes

2002 Legislation
Stats.2002, c. 915 (S.B.1386), and Stats.2002, c. 1054 (A.B.700), added identical versions of this

section.
Section 5 of Stats.2002, c. 915 (S.B.1386), provides:
"SEC. 5. This act shall become operative on July 1, 2003."
Sections 1 and 6 of Stats.2002, c. 915 (S.B.1386), provide:
"SECTION 1.(a) The privacy and financial security of individuals is increasingly at risk due to the

ever more widespread collection of personal information by both the private and public sector.
"(b) Credit card transactions, magazine subscriptions, telephone numbers, real estate records,

automobile registrations, consumer surveys, warranty registrations, credit reports, and Internet
Web sites are all sources of personal information and form the source material for identity
thieves.

"(c) Identity theft is one of the fastest growing crimes committed in California.  Criminals who steal
personal information such as social security numbers use the information to open credit card
accounts, write bad checks, buy cars, and commit other financial crimes with other people's
identities.  The Los Angeles County Sheriff's Department reports that the 1,932 identity theft



cases it received in the year 2000 represented a 108 percent increase over the previous year's
caseload.

"(d) Identity theft is costly to the marketplace and to consumers.
"(e) According to the Attorney General, victims of identity theft must act quickly to minimize the

damage; therefore expeditious notification of possible misuse of a person's personal information
is imperative."

"SEC. 6. This act deals with subject matter that is of statewide concern, and it is the intent of the
Legislature that this act supersede and preempt all rules, regulations, codes, statutes, or
ordinances or all cities, counties, cities and counties, municipalities, and other local agencies
regarding the matters expressly set forth in this act."

Section 5 of Stats.2002, c. 1054 (A.B.700), provides:
"SEC. 5. This act shall become operative on July 1, 2003."
Sections 1 and 6 of Stats.2002, c. 1054 (A.B.700), provide:
"SECTION 1.(a) The privacy and financial security of individuals is increasingly at risk due to the

ever more widespread collection of personal information by both the private and public sector.
"(b) Credit card transactions, magazine subscriptions, telephone numbers, real estate records,

automobile registrations, consumer surveys, warranty registrations, credit reports, and Internet
Web sites are all sources of personal information and form the source material for identity
thieves.

"(c) Identity theft is one of the fastest growing crimes committed in California.  Criminals who steal
personal information such as social security numbers use the information to open credit card
accounts, write bad checks, buy cars, and commit other financial crimes with other people's
identities.  The Los Angeles County Sheriff's Department reports that the 1,932 identity theft
cases it received in the year 2000 represented a 108 percent increase over the previous year's
caseload.

"(d) Identity theft is costly to the marketplace and to consumers.
"(e) According to the Attorney General, victims of identity theft must act quickly to minimize the

damage; therefore expeditious notification of possible misuse of a person's personal information
is imperative."

"SEC. 6. This act deals with a subject matter that is of statewide concern, and it is the intent of the
Legislature that this act supersede and preempt all rules, regulations, codes, statutes, or
ordinances or all cities, counties, cities and counties, municipalities, and other local agencies
regarding the matters expressly set forth in this act."

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

2007 Legislation
Stats.2007, c. 699 (A.B.1298), in subd.(e), added pars.(4) and (5); and in subd.(f), designated par.(1) and

added pars.(2) and (3).
Section 6.7(a) of Stats.2007, c. 699 (A.B.1298), provides:
"SEC. 6.7.(a) Section 4.5 of this bill incorporates amendments to Section 1798.29 of the Civil Code

proposed by both this bill and AB 779 [vetoed].  It shall only become operative if (1) both bills
are enacted and become effective on or before January 1, 2008, (2) each bill amends Section
1798.29 of the Civil Code, and (3) this bill is enacted after AB 779 [vetoed], in which case
Section 4 of this bill shall not become operative."

An amendment of this section by § 4.5 of Stats.2007, c. 699 (A.B.1298), failed to become operative
under the provisions of § 6.7(a) of that Act.

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

For cost reimbursement provisions relating to Stats.2007, c. 699 (A.B.1298), see Historical and
Statutory Notes under Civil Code § 56.06.

Another § 1798.29, as added by Stats.2002, c. 915 (S.B.1386), § 2, operative July 1, 2003, which was
identical to the addition by Stats.2002, c. 1054 (A.B.700), § 2, operative July 1, 2003, was repealed



by Stats.2007, c. 699 (A.B.1298), § 3.

Research References

Cross References

Security breaches of computerized data including personal information, persons or businesses
owning, licensing, or maintaining the data, disclosure and notice requirements, see Civil Code §
1798.82.

Law Review And Journal Commentaries

The myth of the superuser: Fear, risk, and harm online.  Paul Ohm, 41 U.C. Davis L. Rev. 1327
(2008).

Practice tips: New California identity theft legislation.  Chad C. Coombs and Keenen Milner 27
L.A.Law 21 (2004).

Article 8. Access To Records And Administrative Remedies

Historical Notes

General Notes

1998 Main Volume
Article 8 was added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.

Research References

Code Of Regulations References

Confidentiality, see 9 Cal. Code of Regs. § 7140 et seq.
Information practices, see 15 Cal. Code of Regs. § 3450.
1998 Main Volume

§ 1798.30. Regulations or guidelines; procedure for implementation of article 

     •     Historical Notes     •     Research References

Each agency shall either adopt regulations or publish guidelines specifying procedures to be followed in order
fully to implement each of the rights of individuals set forth in this article.

CREDIT(S)
(Added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.  Amended by Stats.1978, c. 874, p. 2747, §
7, eff. Sept. 19, 1978.)

Historical Notes

Historical And Statutory Notes



1998 Main Volume
The 1978 amendment substituted "either adopt regulations or publish guidelines" for "promulgate rules

or regulations".

Research References

Code Of Regulations References

Fair hearing, see 9 Cal. Code of Regs. § 7354.

Collateral References:

Cal Jur 3d Consumer L §324

§ 1798.32. Maintenance of records; rights of inquiry and notice; contents of notice; rules and regulations 

     •     Historical Notes     •     Research References

Each individual shall have the right to inquire and be notified as to whether the agency maintains a record about
himself or herself.  Agencies shall take reasonable steps to assist individuals in making their requests
sufficiently specific.

Any notice sent to an individual which in any way indicates that the agency maintains any record concerning
that individual shall include the title and business address of the agency official responsible for maintaining the
records, the procedures to be followed to gain access to the records, and the procedures to be followed for an
individual to contest the contents of these records unless the individual has received this notice from the agency
during the past year.

In implementing the right conferred by this section, an agency may specify in its rules or regulations reasonable
times, places, and requirements for identifying an individual who requests access to a record, and for disclosing
the contents of a record.

CREDIT(S)
(Added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.  Amended by Stats.1978, c. 874, p. 2747, §
8, eff. Sept. 19, 1978; Stats.1991-1992, 1st Ex.Sess., c. 21 (A.B.66), § 33.6.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1978 amendment deleted the former second sentence of the second paragraph, which had read:

"Such information to be included in such notice to an individual shall also be included in the notice
filed with the Office of Information Practices pursuant to Section 1798.9."

The 1992 amendment, in the first paragraph, deleted the second sentence and, in the third sentence,
substituted "shall take" for "shall allow individuals to review the notices that they have submitted to
the Office of Information Practices pursuant to Section 1798.9, and shall take other"; and, in the
second paragraph, inserted "concerning that individual" and made nonsubstantive changes.

Research References

Code Of Regulations References



Information disclosure, disclosure of complaint information to licensee who is the subject of the
complaint, see 16 Cal. Code of Regs. § 1399.184.

Collateral References:

Witkin, Summary (9th ed) Const Law §472
Cal Jur 3d Consumer L §324

§ 1798.33. Copies of records; fees 

     •     Historical Notes     •     Research References

Each agency may establish fees to be charged, if any, to an individual for making copies of a record.  Such fees
shall exclude the cost of any search for and review of the record, and shall not exceed ten cents ($0.10) per
page, unless the agency fee for copying is established by statute.

CREDIT(S)
(Added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.  Amended by Stats.1978, c. 874, p. 2747, §
9, eff. Sept. 19, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1978 amendment deleted the former last sentence, which had read: "The state colleges and

universities may charge for copies of student transcripts the prevailing national rate."

Research References

Code Of Regulations References

General board hearing procedures, fees, filing, transcripts, and copies, see 18 Cal. Code of Regs. §
5576.

Collateral References:

Witkin, Summary (9th ed) Const Law §472
Cal Jur 3d Consumer L §324

§ 1798.34. Inspection of personal information in records and accounting; time; copies; form; availability 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) Except as otherwise provided in this chapter, each agency shall permit any individual upon request and
proper identification to inspect all the personal information in any record containing personal information and
maintained by reference to an identifying particular assigned to the individual within 30 days of the agency's
receipt of the request for active records, and within 60 days of the agency's receipt of the request for records
that are geographically dispersed or which are inactive and in central storage.  Failure to respond within these
time limits shall be deemed denial.  In addition, the individual shall be permitted to inspect any personal
information about himself or herself where it is maintained by reference to an identifying particular other than
that of the individual, if the agency knows or should know that the information exists.  The individual also shall



be permitted to inspect the accounting made pursuant to Article 7 (commencing with Section 1798.25).

(b) The agency shall permit the individual, and, upon the individual's request, another person of the individual's
own choosing to inspect all the personal information in the record and have an exact copy made of all or any
portion thereof within 15 days of the inspection.  It may require the individual to furnish a written statement
authorizing disclosure of the individual's record to another person of the individual's choosing.

(c) The agency shall present the information in the record in a form reasonably comprehensible to the general
public.

(d) Whenever an agency is unable to access a record by reference to name only, or when access by name only
would impose an unreasonable administrative burden, it may require the individual to submit such other
identifying information as will facilitate access to the record.

(e) When an individual is entitled under this chapter to gain access to the information in a record containing
personal information, the information or a true copy thereof shall be made available to the individual at a
location near the residence of the individual or by mail, whenever reasonable.

CREDIT(S)
(Added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.  Amended by Stats.1982, c. 604, p. 2584, §
4; Stats.1985, c. 595, § 15.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1982 amendment substituted, in subd.(b), "to another person of the individual's choosing," for "in

the accompanying person's presence".
The 1985 amendment rewrote subd.(a), which had read:
"(a) Each agency shall permit any individual upon request and proper identification to inspect all the

personal information in any record containing personal information and maintained by reference to
an identifying particular assigned to such individual within 30 days of the request for active records,
and within 60 days of the request for inactive records that are in central storage.  Failure to respond
within these time limits shall be deemed denial.  In addition, such individual shall be permitted to
inspect any record containing personal information in which an identifying particular assigned to
such individual appears, if the agency knows or should know that such a record exists.  The
individual also shall be permitted to inspect the accounting made pursuant to Article 7 (commencing
with Section 1798.25) of this chapter."

Research References

United States Supreme Court

Personnel and medical files exemption, similar files, interviews of Haitian nationals returned to
Haiti, invasion of privacy, see U.S. Dept. of State v. Ray, U.S.Fla.1991, 112 S.Ct. 541, 502 U.S.
164, 116 L.Ed.2d 526.

Presentence investigation reports, disclosure to prisoners under Freedom of Information Act, see
U.S. Dept. of Justice v. Julian, U.S.Ariz.1988, 108 S.Ct. 1606, 486 U.S. 1, 100 L.Ed.2d 1, on
remand 859 F.2d 124.

Collateral References:

Witkin, Summary (9th ed) Const Law §472



Cal Jur 3d Consumer L §§319, 324, 326

Notes Of Decisions

In general 1

1. In general

The Information Practices Act of 1977 (§ 1798 et seq.) does not override the attorney-client privilege as to
information sought by an individual about himself which is maintained by a state agency and which falls within
the scope of that privilege. 67 Op.Atty.Gen. 264, 6-15-84.

§ 1798.35. Amendment of records; procedure; notice 

     •     Research References

Each agency shall permit an individual to request in writing an amendment of a record and, shall within 30 days
of the date of receipt of such request:

(a) Make each correction in accordance with the individual's request of any portion of a record which the
individual believes is not accurate, relevant, timely, or complete and inform the individual of the corrections
made in accordance with their request; or

(b) Inform the individual of its refusal to amend the record in accordance with such individual's request, the
reason for the refusal, the procedures established by the agency for the individual to request a review by the
head of the agency or an official specifically designated by the head of the agency of the refusal to amend, and
the name, title, and business address of the reviewing official.

CREDIT(S)
(Added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.)

Research References

Cross References

Franchise tax board, determinations of liability for tax, penalty, interest, fine, forfeiture, or other
imposition or offense thereunder, application of specified provisions of Information Practices
Act of 1977, see Revenue and Taxation Code § 19570.

Collateral References:

Witkin, Summary (9th ed) Const Law §472
Cal Jur 3d Consumer L §324

§ 1798.36. Refusal to amend records; review; final determination; time; statement of individual's
disagreement 

     •     Research References

Each agency shall permit any individual who disagrees with the refusal of the agency to amend a record to
request a review of such refusal by the head of the agency or an official specifically designated by the head of
such agency, and, not later than 30 days from the date on which the individual requests such review, complete



such review and make a final determination unless, for good cause shown, the head of the agency extends such
review period by 30 days.  If, after such review, the reviewing official refuses to amend the record in
accordance with the request, the agency shall permit the individual to file with the agency a statement of
reasonable length setting forth the reasons for the individual's disagreement.

CREDIT(S)
(Added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.)

Research References

Cross References

Franchise tax board, determinations of liability for tax, penalty, interest, fine, forfeiture, or other
imposition or offense thereunder, application of specified provisions of Information Practices
Act of 1977, see Revenue and Taxation Code § 19570.

Collateral References:

Witkin, Summary (9th ed) Const Law §472
Cal Jur 3d Consumer L §324

§ 1798.37. Disputed records; statements of individual's disagreement and rationale of agency for refusal
of amendment; notation of disputed portions; copies 

     •     Research References

The agency, with respect to any disclosure containing information about which the individual has filed a
statement of disagreement, shall clearly note any portion of the record which is disputed and make available
copies of such individual's statement and copies of a concise statement of the reasons of the agency for not
making the amendment to any person or agency to whom the disputed record has been or is disclosed.

CREDIT(S)
(Added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.)

Research References

Cross References

Franchise tax board, determinations of liability for tax, penalty, interest, fine, forfeiture, or other
imposition or offense thereunder, application of specified provisions of Information Practices
Act of 1977, see Revenue and Taxation Code § 19570.

Collateral References:

Witkin, Summary (9th ed) Const Law §472
Cal Jur 3d Consumer L §324

§ 1798.38. Promises or understandings concerning confidentiality of source; specified information in
possession of agencies; protection of identity 

     •     Historical Notes     •     Research References     •     Notes of Decisions

If information, including letters of recommendation, compiled for the purpose of determining suitability,



eligibility, or qualifications for employment, advancement, renewal of appointment or promotion, status as
adoptive parents, or for the receipt of state contracts, or for licensing purposes, was received with the promise
or, prior to July 1, 1978, with the understanding that the identity of the source of the information would be held
in confidence and the source is not in a supervisory position with respect to the individual to whom the record
pertains, the agency shall fully inform the individual of all personal information about that individual without
identification of the source.  This may be done by providing a copy of the text of the material with only such
deletions as are necessary to protect the identity of the source or by providing a comprehensive summary of the
substance of the material.  Whichever method is used, the agency shall insure that full disclosure is made to the
subject of any personal information that could reasonably in any way reflect or convey anything detrimental,
disparaging, or threatening to an individual's reputation, rights, benefits, privileges, or qualifications, or be used
by an agency to make a determination that would affect an individual's rights, benefits, privileges, or
qualifications.  In institutions of higher education, "supervisory positions" shall not be deemed to include
chairpersons of academic departments.

CREDIT(S)
(Added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.  Amended by Stats.1985, c. 595, § 16.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Section 6 of Stats.1977, c. 709, p. 2287 provides:
"It is the intent of the Legislature that if this bill and S.B. 251 [Stats.1978, c. 1398, adding Education

Code § 92612] are both chaptered, Section 1798.38 of the Civil Code, as added by Section 1 of this
act shall not apply to the University of California."

The 1985 amendment inserted "or for licensing purposes" following "of state contracts" in the first
sentence.

Research References

Code Of Regulations References

Information disclosure, disclosure of complaint information to licensee who is the subject of the
complaint, see 16 Cal. Code of Regs. § 1399.184.

Collateral References:

Cal Jur 3d Consumer L §§324, 325

Notes Of Decisions

In general 1

1. In general

University employee in defamation action against university and other employee was entitled to discovery of
his personnel file, subject to appropriate safeguarding of rights of privacy of those who had furnished
information therein concerning his qualifications for employment, promotion, additional compensation or
termination. Board of Trustees of Leland Stanford Jr. University v. Superior Court of Santa Clara County (App.
1 Dist. 1981) 174 Cal.Rptr. 160, 119 Cal.App.3d 516. Pretrial Procedure  378



§ 1798.39. Records evidencing property rights 

Sections 1798.35, 1798.36, and 1798.37 shall not apply to any record evidencing property rights.

CREDIT(S)
(Added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.)

Collateral References:

Witkin, Summary (9th ed) Const Law §472
Cal Jur 3d Consumer L §324

§ 1798.40. Nondisclosure of personal information to individual to whom information pertains; criteria 

     •     Historical Notes     •     Research References

This chapter shall not be construed to require an agency to disclose personal information to the individual to
whom the information pertains, if the information meets any of the following criteria:

(a) Is compiled for the purpose of identifying individual criminal offenders and alleged offenders and consists
only of identifying data and notations of arrests, the nature and disposition of criminal charges, sentencing,
confinement, release, and parole and probation status.

(b) Is compiled for the purpose of a criminal investigation of suspected criminal activities, including reports of
informants and investigators, and associated with an identifiable individual.

(c) Is contained in any record which could identify an individual and which is compiled at any stage of the
process of enforcement of the criminal laws, from the arrest or indictment stage through release from
supervision and including the process of extradition or the exercise of executive clemency.

(d) Is maintained for the purpose of an investigation of an individual's fitness for licensure or public
employment, or of a grievance or complaint, or a suspected civil offense, so long as the information is withheld
only so as not to compromise the investigation, or a related investigation.  The identities of individuals who
provided information for the investigation may be withheld pursuant to Section 1798.38.

(e) Would compromise the objectivity or fairness of a competitive examination for appointment or promotion in
public service, or to determine fitness for licensure, or to determine scholastic aptitude.

(f) Pertains to the physical or psychological condition of the individual, if the agency determines that disclosure
would be detrimental to the individual.  The information shall, upon the individual's written authorization, be
disclosed to a licensed medical practitioner or psychologist designated by the individual.

(g) Relates to the settlement of claims for work related illnesses or injuries and is maintained exclusively by the
State Compensation Insurance Fund.

(h) Is required by statute to be withheld from the individual to whom it pertains.

This section shall not be construed to deny an individual access to information relating to him or her if access is
allowed by another statute or decisional law of this state.

CREDIT(S)
(Added by Stats.1985, c. 595, § 18.)



Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 1798.40, added by Stats.1977, c. 709, p. 2269, § 1, amended by Stats.1982, c. 604, p. 2585, §

5, was renumbered § 1798.41 and amended by Stats.1985, c. 595, § 17.

Research References

Cross References

State Teachers' Retirement System, disclosure of confidential information, see Education Code §
22306.

Code Of Regulations References

Disclosure to the applicant or client, see 9 Cal. Code of Regs. § 7141.
Information practices, administrative remedy, see 5 Cal. Code of Regs. § 80255.

Collateral References:

Witkin, Summary (9th ed) Const Law §472
Cal Jur 3d Consumer L §§319, 325

§ 1798.41. Finding that requested information is exempt from access; written notice; review; ex parte
orders authorizing responses of no maintenance 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) Except as provided in subdivision (c), if the agency determines that information requested pursuant to
Section 1798.34 is exempt from access, it shall inform the individual in writing of the agency's finding that
disclosure is not required by law.

(b) Except as provided in subdivision (c), each agency shall conduct a review of its determination that particular
information is exempt from access pursuant to Section 1798.40, within 30 days from the receipt of a request by
an individual directly affected by the determination, and inform the individual in writing of the findings of the
review.  The review shall be conducted by the head of the agency or an official specifically designated by the
head of the agency.

(c) If the agency believes that compliance with subdivision (a) would seriously interfere with attempts to
apprehend persons who are wanted for committing a crime or attempts to prevent the commission of a crime or
would endanger the life of an informant or other person submitting information contained in the record, it may
petition the presiding judge of the superior court of the county in which the record is maintained to issue an ex
parte order authorizing the agency to respond to the individual that no record is maintained.  All proceedings
before the court shall be in camera.  If the presiding judge finds that there are reasonable grounds to believe that
compliance with subdivision (a) will seriously interfere with attempts to apprehend persons who are wanted for
committing a crime or attempts to prevent the commission of a crime or will endanger the life of an informant
or other person submitting information contained in the record, the judge shall issue an order authorizing the
agency to respond to the individual that no record is maintained by the agency.  The order shall not be issued
for longer than 30 days but can be renewed at 30-day intervals.  If a request pursuant to this section is received
after the expiration of the order, the agency must either respond pursuant to subdivision (a) or seek a new order



pursuant to this subdivision.

CREDIT(S)
(Formerly § 1798.40, added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.  Amended by
Stats.1982, c. 604, p. 2585, § 5.  Renumbered § 1798.41 and amended by Stats.1985, c. 595, § 17.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1982 amendment substituted, in subd.(a), "required by law" for "authorized by law".
The 1985 amendment substituted "exempt from access" for "confidential", and deleted "the information

contained in the record is confidential, and that" following "agency's finding that" and "of the
contents" preceding "is not required" in subd.(a); substituted "exempt from access pursuant to
Section 1798.40" for "confidential, as defined in this chapter" in the first sentence of subd.(b);
deleted "confidential" following "contained in the" in the first sentence of subd.(c); and substituted
"record, the judge" for "confidential record, he" in the third sentence of subd.(c).

Former § 1798.41, added by Stats.1977, c. 709, p. 2269, § 1, amended by Stats.1982, c. 604, p. 2586, §
6, was renumbered § 1798.42 and amended by Stats.1985, c. 595, § 19.

Research References

Code Of Regulations References

Review of confidential classification, see 5 Cal. Code of Regs. § 80255.

Collateral References:

Witkin, Summary (9th ed) Const Law §472
Cal Jur 3d Consumer L §325

Notes Of Decisions

Attorney-client privilege 1
Review 2

1. Attorney-client privilege

The Information Practices Act of 1977 (§ 1798 et seq.) does not override the attorney-client privilege as to
information sought by an individual about himself which is maintained by a state agency and which falls within
the scope of that privilege. 67 Op.Atty.Gen. 264, 6-15-84.

2. Review

Issue of whether police recruit was entitled to review her personnel file pursuant to Public Records Act,
Information Practices Act and Labor Code would not be addressed for first time on appeal. Burden v. Snowden
(1992) 7 Cal.Rptr.2d 531, 2 Cal.4th 556, 828 P.2d 672, as modified. Mandamus  187.4

§ 1798.42. Disclosure of personal information relating to others; deletions 



     •     Historical Notes     •     Notes of Decisions

In disclosing information contained in a record to an individual, an agency shall not disclose any personal
information relating to another individual which may be contained in the record.  To comply with this section,
an agency shall, in disclosing information, delete from disclosure such information as may be necessary.  This
section shall not be construed to authorize withholding the identities of sources except as provided in Sections
1798.38 and 1798.40.

CREDIT(S)
(Formerly § 1798.41, added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.  Amended by
Stats.1982, c. 604, p. 2586, § 6.  Renumbered § 1798.42 and amended by Stats.1985, c. 595, § 19.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1982 amendment added the third sentence.
The 1985 amendment substituted "1798.38 and 1798.40" for "1798.3 and 1798.38" in the third sentence.
Former § 1798.42, added by Stats.1977, c. 709, p. 2269, § 1, amended by Stats.1982, c. 604, p. 2586, §

7, was renumbered § 1798.43 and amended by Stats.1985, c. 595, § 20.

Collateral References:

Witkin, Summary (9th ed) Const Law §472
Cal Jur 3d Consumer L §325

Notes Of Decisions

In general 1

1. In general

Where addresses do not constitute the basis of allegations of teacher misconduct, the Information Practices Act
(IPA) prohibits disclosure, as the disclosure is not "needed" for the licensing, certification, or regulatory
purposes of the Commission on Teacher Credentialing (COTC). California Teachers Ass'n v. California Com'n
on Teacher Credentialing (App. 3 Dist. 2003) 4 Cal.Rptr.3d 369, 111 Cal.App.4th 1001, review denied. Records

 31

Provision of the Information Practices Act (IPA) permitting redaction of information to avoid a prohibited
disclosure authorized Commission on Teacher Credentialing (COTC) and Committee on Credentials to redact
address and other identifying information for complainants and witnesses related to misconduct investigation of
credentialed teacher. California Teachers Ass'n v. California Com'n on Teacher Credentialing (App. 3 Dist.
2003) 4 Cal.Rptr.3d 369, 111 Cal.App.4th 1001, review denied. Records  31

§ 1798.43. Disclosure of personal information to individual to whom information pertains; deletion of
exempt information 

     •     Historical Notes

In disclosing information contained in a record to an individual, an agency need not disclose any information



pertaining to that individual which is exempt under Section 1798.40.  To comply with this section, an agency
may, in disclosing personal information contained in a record, delete from the disclosure any exempt
information.

CREDIT(S)
(Formerly § 1798.42, added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.  Amended by
Stats.1982, c. 604, p. 2586, § 7.  Renumbered § 1798.43 and amended by Stats.1985, c. 595, § 20.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1982 amendment substituted "need not" for "shall not" in the first sentence; inserted in the first

sentence "pertaining to that individual"; and substituted "may" for "shall" in the second sentence.
The 1985 amendment deleted "confidential" following "not disclose any" and substituted "is exempt

under Section 1798.40" for "may be contained in a record containing personal information" in the
first sentence; and substituted "exempt" for "confidential" in the second sentence.

Former § 1798.43, added by Stats.1978, c. 874, p. 2747, § 10, was renumbered § 1798.44 and amended
by Stats.1985, c. 595, § 21.

Collateral References:

Witkin, Summary (9th ed) Const Law §472
Cal Jur 3d Consumer L §325

§ 1798.44. Application of article 

     •     Historical Notes

This article applies to the rights of an individual to whom personal information pertains and not to the authority
or right of any other person, agency, other state governmental entity, or governmental entity to obtain this
information.

CREDIT(S)
(Formerly § 1798.43, added by Stats.1978, c. 874, p. 2747, § 10, eff. Sept. 19, 1978.  Renumbered § 1798.44
and amended by Stats.1985, c. 595, § 21.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1985 amendment substituted "this" for "such" following "entity to obtain".

Collateral References:

State or municipal liability for invasion of privacy.  87 ALR3d 145.

Article 9. Civil Remedies



Historical Notes

General Notes

1998 Main Volume
Article 9 was added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.

Research References

Code Of Regulations References

Information practices, see 15 Cal. Code of Regs. § 3450.
1998 Main Volume

§ 1798.45. Civil actions against agencies; grounds 

     •     Historical Notes     •     Notes of Decisions

An individual may bring a civil action against an agency whenever such agency does any of the following:

(a) Refuses to comply with an individual's lawful request to inspect pursuant to subdivision (a) of Section
1798.34.

(b) Fails to maintain any record concerning any individual with such accuracy, relevancy, timeliness, and
completeness as is necessary to assure fairness in any determination relating to the qualifications, character,
rights, opportunities of, or benefits to the individual that may be made on the basis of such record, if, as a
proximate result of such failure, a determination is made which is adverse to the individual.

(c) Fails to comply with any other provision of this chapter, or any rule promulgated thereunder, in such a way
as to have an adverse effect on an individual.

CREDIT(S)
(Added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Section 2 of Stats.1977, c. 709, p. 2286, prior to repeal by Stats.1985, c. 595, § 28, provided:
"Each agency shall ensure that no record containing personal or confidential information shall be

modified, transferred, or destroyed to avoid compliance with any of the provisions in Section 1 of
this act.  In the event that an agency fails to comply with the provisions of this section, an individual
may bring a civil action and seek the appropriate remedies and damages in accordance with the
provisions of Article 9 (commencing with Section 1798.45) of Title 1.8 of Part 4 of Division 3 of the
Civil Code, as added by Section 1 of this act."

Collateral References:

Witkin, Summary (9th ed) Const Law §472
Witkin, Summary (9th ed) Torts §582



Cal Jur 3d Consumer L §326

Notes Of Decisions

Construction with other laws   3/4 
Pleadings 3
Private hospitals 2
Purpose 1

. Construction with other laws

Constitutional prohibition against enjoining collection of tax did not bar taxpayers' action to enjoin Franchise
Tax Board (FTB) and other governmental entities from violating Information Practices Act (IPA) to extent
action was directed to violations of IPA only, and not to violations of statutes on assessment and collection of
taxes. Bates v. Franchise Tax Bd.(App. 2 Dist. 2004) 21 Cal.Rptr.3d 285, 124 Cal.App.4th 367, rehearing
denied, review denied. Records  31; Taxation  3562

Constitutional prohibition against enjoining collection of tax barred taxpayers' action to enjoin Franchise Tax
Board (FTB) and other governmental entities from violating Information Practices Act (IPA) to extent action
was directed to violations of statutes on assessment and collection of taxes. Bates v. Franchise Tax Bd.(App. 2
Dist. 2004) 21 Cal.Rptr.3d 285, 124 Cal.App.4th 367, rehearing denied, review denied. Taxation  3562

Governmental immunity from damages claims based on tax collection activities does not apply to violations of
the Information Practices Act (IPA). Bates v. Franchise Tax Bd.(App. 2 Dist. 2004) 21 Cal.Rptr.3d 285, 124
Cal.App.4th 367, rehearing denied, review denied. Taxation  3562

Taxpayers' claims for damages resulting from alleged Information Practices Act (IPA) violations by Tax Board
(FTB) and other governmental entities were not merely incidental to their claim for injunctive relief, and thus
taxpayers were required to comply with claim filing requirements of Government Claims Act. Bates v.
Franchise Tax Bd.(App. 2 Dist. 2004) 21 Cal.Rptr.3d 285, 124 Cal.App.4th 367, rehearing denied, review
denied. Taxation  3562

1. Purpose

On its face, the Information Practices Act is aimed at barring or limiting the dissemination of confidential
personal information — and preventing the misuse of such information — by government agencies. Jennifer M.
v. Redwood Women's Health Center (App. 1 Dist. 2001) 105 Cal.Rptr.2d 544, 88 Cal.App.4th 81. Records 
31

2. Private hospitals

Private hospital that was under contract with State Medi-Cal program to provide medical services to low
income patients was not state "agency" within meaning of Information Practices Act, and thus, hospital could
not be liable under Act for allegedly disclosing confidential information concerning patient's pregnancy to
unauthorized third parties. Jennifer M. v. Redwood Women's Health Center (App. 1 Dist. 2001) 105
Cal.Rptr.2d 544, 88 Cal.App.4th 81. Records  31

Proper remedy for alleged disclosure of confidential patient information by private hospital that was under
contract with State Medi-Cal program to provide medical services to low income patients was action under
Confidentiality of Medical Information Act, rather than action under Information Practices Act, which applies
only to "agencies." Jennifer M. v. Redwood Women's Health Center (App. 1 Dist. 2001) 105 Cal.Rptr.2d 544,
88 Cal.App.4th 81. Health  257; Records  31

3. Pleadings



Taxpayers involved in state income tax disputes adequately pleaded Franchise Tax Board (FTB) and other
governmental entities violated Information Practices Act (IPA) so as to survive a demurrer, by alleging their
unsuccessful invocation of provisions of the IPA in an attempt to learn the content of the FTB's records about
them and to amend or correct that information. Bates v. Franchise Tax Bd.(App. 2 Dist. 2004) 21 Cal.Rptr.3d
285, 124 Cal.App.4th 367, rehearing denied, review denied. Records  31

§ 1798.46. Actions for refusal to comply with requests for inspection; injunctions; proceedings de novo;
in camera examination of records; attorney fees and costs 

     •     Historical Notes

In any suit brought under the provisions of subdivision (a) of Section 1798.45:

(a) The court may enjoin the agency from withholding the records and order the production to the complainant
of any agency records improperly withheld from the complainant.  In such a suit the court shall determine the
matter de novo, and may examine the contents of any agency records in camera to determine whether the
records or any portion thereof may be withheld as being exempt from the individual's right of access and the
burden is on the agency to sustain its action.

(b) The court shall assess against the agency reasonable attorney's fees and other litigation costs reasonably
incurred in any suit under this section in which the complainant has prevailed.  A party may be considered to
have prevailed even though he or she does not prevail on all issues or against all parties.

CREDIT(S)
(Added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.  Amended by Stats.1985, c. 595, § 22.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1985 amendment substituted "exempt from the individual's right of access" for "confidential

information" in the second sentence of subd.(a); and inserted "or she" in the second sentence of
subd.(b).

Collateral References:

Cal Jur 3d Consumer L §326

§ 1798.47. Injunctions; orders and judgments 

     •     Historical Notes

Any agency that fails to comply with any provision of this chapter may be enjoined by any court of competent
jurisdiction.  The court may make any order or judgment as may be necessary to prevent the use or employment
by an agency of any practices which violate this chapter.

Actions for injunction under this section may be prosecuted by the Attorney General, or any district attorney in
this state, in the name of the people of the State of California whether upon his or her own complaint, or of a
member of the general public, or by any individual acting in his or her own behalf.

CREDIT(S)
(Added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.  Amended by Stats.1991-1992, 1st Ex.Sess.,



c. 21 (A.B.66), § 33.7.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1992 amendment, in the second sentence of the first paragraph, substituted "any order or judgment"

for "such order or judgment"; and, in the second paragraph, deleted "upon the complaint of the
Office of Information Practices, or" preceding "of a member" and inserted "or her" preceding "own
behalf".

Collateral References:

Cal Jur 3d Consumer L §326

§ 1798.48. Failure to maintain records properly; noncompliance with provisions of chapter and rules;
actual damages; costs; attorney fees 

     •     Notes of Decisions

In any suit brought under the provisions of subdivision (b) or (c) of Section 1798.45, the agency shall be liable
to the individual in an amount equal to the sum of:

(a) Actual damages sustained by the individual, including damages for mental suffering.

(b) The costs of the action together with reasonable attorney's fees as determined by the court.

CREDIT(S)
(Added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.)

Collateral References:

Witkin, Summary (9th ed) Torts §582
Cal Jur 3d Consumer L §326

Notes Of Decisions

Attorney fees and costs 1
Attorney fees and costs - Factors considered 1
Attorney fees and costs - Fee litigation 4
Attorney fees and costs - Lodestar method 2
Attorney fees and costs - Post-judgment fees 5
Attorney fees and costs - Post-offer fees 3

Construction with other laws   3/4 
Factors considered, attorney fees and costs 1
Fee litigation, attorney fees and costs 4
Lodestar method, attorney fees and costs 2
Post-judgment fees, attorney fees and costs 5
Post-offer fees, attorney fees and costs 3

. Construction with other laws

Governmental immunity from damages claims based on tax collection activities does not apply to violations of



the Information Practices Act (IPA). Bates v. Franchise Tax Bd.(App. 2 Dist. 2004) 21 Cal.Rptr.3d 285, 124
Cal.App.4th 367, rehearing denied, review denied. Taxation  3562

1. Attorney fees and costs — Factors considered

Informal settlement offer to university professor who sued academic dean and regents under Information
Practices Act was sufficiently certain, and therefore trial court could consider that offer in determining
reasonable attorney fees for professor after judgment was entered on a subsequent, less favorable arbitration
award; offer would have provided two quarters of paid leave not charged to sabbatical, and injunctive relief
would have required dean and regents not to retaliate against professor. Meister v. Regents of University of
California (App. 6 Dist. 1998) 78 Cal.Rptr.2d 913, 67 Cal.App.4th 437, rehearing denied, review denied.
Records  31

In determining attorney fee award for university professor who brought successful action under Information
Practices Act after dean circulated personal information about professor in connection with disciplinary
measures, trial court could properly dismiss the alleged "catalytic effect" of professor's action on reforming
university's faculty disciplinary process, where evidence indicated that discussion and debate about reforming
disciplinary process began prior to professor's lawsuit. Meister v. Regents of University of California (App. 6
Dist. 1998) 78 Cal.Rptr.2d 913, 67 Cal.App.4th 437, rehearing denied, review denied. Records  31

Catalytic effect of a lawsuit can be a factor in setting the amount of a reasonable attorney's fee award because it
is pertinent to the extent of success achieved by the lawsuit. Meister v. Regents of University of California
(App. 6 Dist. 1998) 78 Cal.Rptr.2d 913, 67 Cal.App.4th 437, rehearing denied, review denied. Costs 
194.18

2.  —  —  Lodestar method, attorney fees and costs

Trial court was required to use lodestar method in calculating reasonable attorney fee award in successful action
under Information Practices Act, where no other method of calculation was provided for in statute. Meister v.
Regents of University of California (App. 6 Dist. 1998) 78 Cal.Rptr.2d 913, 67 Cal.App.4th 437, rehearing
denied, review denied. Records  31

3.  —  —  Post-offer fees, attorney fees and costs

Award of attorney fees to university professor who received arbitration award in action against academic dean
and regents under Information Practices Act was properly based on the number of hours spent by professor's
attorneys up to the point at which dean and regents made informal settlement offer with more favorable terms
than subsequent arbitration award. Meister v. Regents of University of California (App. 6 Dist. 1998) 78
Cal.Rptr.2d 913, 67 Cal.App.4th 437, rehearing denied, review denied. Records  31

4.  —  —  Fee litigation, attorney fees and costs

Attorney fees were properly denied for the hours spent by university professor's attorneys in litigating request
for more than $500,000 in fees in connection with successful action under Information Practices Act against
dean and regents; court could find that hours devoted to fee litigation were not reasonably spent, since case
achieved financial award totalling only $27,500 and stipulated injunctive relief which required defendants to do
little, if anything, more than obey the law in the future. Meister v. Regents of University of California (App. 6
Dist. 1998) 78 Cal.Rptr.2d 913, 67 Cal.App.4th 437, rehearing denied, review denied. Records  31

5.  —  —  Post-judgment fees, attorney fees and costs

Denial of fees for time spent by university professor's attorneys, following entry of judgment for professor in
action under Information Practices Act against academic dean and regents, in successfully opposing
postjudgment motion to seal court files was not abuse of discretion; time spent opposing motion was not
necessary to secure the result obtained in action. Meister v. Regents of University of California (App. 6 Dist.
1998) 78 Cal.Rptr.2d 913, 67 Cal.App.4th 437, rehearing denied, review denied. Records  31; Records
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§ 1798.49. Jurisdiction; limitation of actions; nonexclusive rights and remedies 

     •     Notes of Decisions

An action to enforce any liability created under Sections 1798.45 to 1798.48, inclusive, may be brought in any
court of competent jurisdiction in the county in which the complainant resides, or has his principal place of
business, or in which the defendant's records are situated, within two years from the date on which the cause of
action arises, except that where a defendant has materially and willfully misrepresented any information
required under this section to be disclosed to an individual who is the subject of the information and the
information so misrepresented is material to the establishment of the defendant's liability to that individual
under this section, the action may be brought at any time within two years after discovery by the complainant of
the misrepresentation.  Nothing in Sections 1798.45 to 1798.48, inclusive, shall be construed to authorize any
civil action by reason of any injury sustained as the result of any information practice covered by this chapter
prior to July 1, 1978.

The rights and remedies set forth in this chapter shall be deemed to be nonexclusive and are in addition to all
those rights and remedies which are otherwise available under any other provision of law.

CREDIT(S)
(Added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.)

Collateral References:

Witkin, Procedure (4th ed) Actions §783
Cal Jur 3d Consumer L §326

Notes Of Decisions

In general 1

1. In general

Because this section is worded in disjunctive, plaintiff has choice of venue in suit brought under Information
Practices Act (§ 1798 et seq.), and venue is presumptively proper in any one of counties provided for in this
section and chosen by plaintiff in absence of affirmative showing to contrary. Hatcher v. California State
University, Fresno (Super. 1983) 194 Cal.Rptr. 756, 146 Cal.App.3d Supp. 1. States  200

§ 1798.50. Personnel actions; qualifications of individuals; subjective opinions; liability 

A civil action shall not lie under this article based upon an allegation that an opinion which is subjective in
nature, as distinguished from a factual assertion, about an individual's qualifications, in connection with a
personnel action concerning such an individual, was not accurate, relevant, timely, or complete.

CREDIT(S)
(Added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.)

Collateral References:

Cal Jur 3d Consumer L §326



§ 1798.51. Lapse of time; corrections to records 

Where a remedy other than those provided in Articles 8 and 9 is provided by law but is not available because of
lapse of time an individual may obtain a correction to a record under this chapter but such correction shall not
operate to revise or restore a right or remedy not provided by this chapter that has been barred because of lapse
of time.

CREDIT(S)
(Added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.)

Collateral References:

Cal Jur 3d Consumer L §326

§ 1798.53. Invasion of privacy; intentional disclosure of personal information; state or federal records;
exemplary damages; attorney fees and costs 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Any person, other than an employee of the state or of a local government agency acting solely in his or her
official capacity, who intentionally discloses information, not otherwise public, which they know or should
reasonably know was obtained from personal information maintained by a state agency or from "records"
within a "system of records" (as these terms are defined in the Federal Privacy Act of 1974 (P.L. 93-579; 5
U.S.C. 552a)) maintained by a federal government agency, shall be subject to a civil action, for invasion of
privacy, by the individual to whom the information pertains.

In any successful action brought under this section, the complainant, in addition to any special or general
damages awarded, shall be awarded a minimum of two thousand five hundred dollars ($2,500) in exemplary
damages as well as attorney's fees and other litigation costs reasonably incurred in the suit.

The right, remedy, and cause of action set forth in this section shall be nonexclusive and is in addition to all
other rights, remedies, and causes of action for invasion of privacy, inherent in Section 1 of Article I of the
California Constitution.

CREDIT(S)
(Added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.  Amended by Stats.1985, c. 595, § 23.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1985 amendment deleted "or confidential" following "was obtained from personal" in the first

paragraph.

Research References

Law Review And Journal Commentaries

California to the rescue: A contrasting view of minimum statutory damages in privacy torts.  Mac
Cabal, 29 Whittier L. Rev. 273 (2007).



Emerging issues in global aids policy.  Francoise Gilbert, 25 Whittier L.Rev. 273 (2003).

Collateral References:

Witkin, Summary (9th ed) Torts §582
B-W Cal Civil Practice: Torts §20:11
Cal Jur 3d Asslt, Etc. §§113, 125; Consumer L §326; Discov §23

Notes Of Decisions

Actual malice 1
Construction with other laws   2/3 
Evidence, qualified journalist's privilege 7
Factors, qualified journalist's privilege 4
Legislative intent   3/4 
Limited purpose public figures 3
Nature and scope of privilege, qualified journalist's privilege 5
Newsgathering techniques, use and dissemination of information, qualified journalist's privilege 6
Private hospitals 8
Public officials 2
Purpose   3/4 
Qualified journalist's privilege 4

Qualified journalist's privilege - Evidence 7
Qualified journalist's privilege - Factors 4
Qualified journalist's privilege - Nature and scope of privilege 5
Qualified journalist's privilege - Newsgathering techniques, use and dissemination of information 6

. Construction with other laws

Regulation that requires Medi-Cal providers to maintain medical records of Medi-Cal patients and make such
records available for inspection by Medi-Cal representatives upon request did not impose upon private hospital
duty to comply with requirements of Information Practices Act, even though hospital was under contract with
State Medi-Cal program to provide medical services to low income patients; hospital's obligation to maintain
such records and make them available to Medi-Cal did not convert hospital into government "agency" under
Act, nor were hospital's medical records thereby transformed into private personal information "maintained by"
or "obtained from" government agency. Jennifer M. v. Redwood Women's Health Center (App. 1 Dist. 2001)
105 Cal.Rptr.2d 544, 88 Cal.App.4th 81. Records  51

. Purpose

On its face, the Information Practices Act is aimed at barring or limiting the dissemination of confidential
personal information — and preventing the misuse of such information — by government agencies. Jennifer M.
v. Redwood Women's Health Center (App. 1 Dist. 2001) 105 Cal.Rptr.2d 544, 88 Cal.App.4th 81. Records 
31

Information Practices Act of 1977, which generally imposes limitations on right of governmental entities to
disclose personal information about an individual, is designed to prevent misuse of the increasing amount of
information about citizens which government agencies amass in course of their multifarious activities,
disclosure of which could be embarrassing or otherwise prejudicial to individuals or organizations.
Anti-Defamation League of B'nai B'rith v. Superior Court (App. 1 Dist. 1998) 79 Cal.Rptr.2d 597, 67
Cal.App.4th 1072. Records  31

1. Actual malice



Actual malice standard applied to claim, under this section, that newspaper story falsely reported that California
Veterans Affairs official was accused by Veterans Administration of wrongful receipt of overpayment of his
veterans disability stipend. Alim v. Superior Court (Atlee) (App. 3 Dist. 1986) 229 Cal.Rptr. 599, 185
Cal.App.3d 144. Torts  351

2. Public officials

This section did not provide State Veterans Affair's official with cause of action against newspaper for invasion
of privacy against newspaper for publishing truthful article that official was charged by Veterans
Administration with wrongful receipt of overpayment of veterans disability stipend; disclosure was of
information bearing on fitness for office of public official, which was within protective ambit of Const. Art. 1, §
2. Alim v. Superior Court (Atlee) (App. 3 Dist. 1986) 229 Cal.Rptr. 599, 185 Cal.App.3d 144. Constitutional
Law  1627; Torts  357

3. Limited purpose public figures

Individuals who had engaged in numerous activities in support of organizations and causes in support of
Palestine, Middle East, and South African issues, and who had spoken out publicly against Israeli policies and
against apartheid in South Africa, had sufficiently injected themselves into maelstrom of public debate over
Israeli-Palestinian relations and other topical issues to qualify as "limited purpose public figures," for purposes
of First Amendment, with respect to action by individuals for invasion of privacy through use of governmental
records, in violation of Civil Code, by Jewish anti-defamation organization and its employees. Anti-Defamation
League of B'nai B'rith v. Superior Court (App. 1 Dist. 1998) 79 Cal.Rptr.2d 597, 67 Cal.App.4th 1072.
Constitutional Law  1570; Torts  334; Torts  358

Individual whose only activity relating to Middle East and/or South Africa was teaching class on Palestinians at
university for six years did not voluntarily inject himself into public arena, and thus was not "limited purpose
public figure," for purposes of First Amendment, with respect to his action against Jewish anti-defamation
organization, and its employees, for invasion of privacy through use of governmental records, in violation of
Civil Code. Anti-Defamation League of B'nai B'rith v. Superior Court (App. 1 Dist. 1998) 79 Cal.Rptr.2d 597,
67 Cal.App.4th 1072. Constitutional Law  1570; Torts  334; Torts  358

4. Qualified journalist's privilege — Factors

Journalist has qualified privilege in civil action to refuse to reveal confidential sources or information obtained
from those sources; applicability of privilege depends upon a weighing of five factors of nature of litigation and
whether reporter is a party, relevance of information sought to plaintiff's cause of action, whether plaintiff has
exhausted all alternative sources of obtaining needed information, importance of protecting confidentiality in
case at hand, and whether plaintiff can make prima facie showing that alleged defamatory statements are false.
Anti-Defamation League of B'nai B'rith v. Superior Court (App. 1 Dist. 1998) 79 Cal.Rptr.2d 597, 67
Cal.App.4th 1072. Witnesses  196.1

5.  —  —  Nature and scope of privilege, qualified journalist's privilege

Privilege which allows journalist to refuse to reveal confidential sources or information obtained from those
sources during civil action does not provide journalists an absolute immunity; journalists have neither absolute
duty to disclose, nor absolute privilege to withhold, but instead a qualified privilege against compelled
disclosure which depends on facts of each particular case. Anti-Defamation League of B'nai B'rith v. Superior
Court (App. 1 Dist. 1998) 79 Cal.Rptr.2d 597, 67 Cal.App.4th 1072. Witnesses  196.1

First Amendment protects journalists from liability for violating provision of Civil Code which prohibits
invasion of privacy through use of information taken from government records, but only if they obtained, used
and disseminated information at issue as journalists. Anti-Defamation League of B'nai B'rith v. Superior Court
(App. 1 Dist. 1998) 79 Cal.Rptr.2d 597, 67 Cal.App.4th 1072. Constitutional Law  2077; Torts  333;
Torts  357



6.  —  —  Newsgathering techniques, use and dissemination of information, qualified journalist's
privilege

Individuals who had participated in activities relating to Middle East and/or South African causes, and who had
sued Jewish anti-defamation organization, and its employees, for invasion of privacy through use of
governmental records, in violation of Civil Code, were entitled to discovery specifically tailored to learn
whether any information gathered by organization and its agents in violation of Civil Code was privately
disclosed to foreign governments, or otherwise for non-journalistic purposes, and thus was not protected by
First Amendment journalist's privilege which otherwise applied to conduct of organization and its agents.
Anti-Defamation League of B'nai B'rith v. Superior Court (App. 1 Dist. 1998) 79 Cal.Rptr.2d 597, 67
Cal.App.4th 1072. Pretrial Procedure  36.1

Jewish anti-defamation organization and its agents, who had acted as journalists in obtaining information on
individuals who had taken part in public activities in support of Middle East and/or South African causes, were
protected by First Amendment from liability for any violation of provision of Civil Code prohibiting invasion of
privacy through use of government information, but only to extent that they obtained, used, and disseminated
information at issue as journalists. Anti-Defamation League of B'nai B'rith v. Superior Court (App. 1 Dist.
1998) 79 Cal.Rptr.2d 597, 67 Cal.App.4th 1072. Constitutional Law  2077; Torts  333; Torts  357

7.  —  —  Evidence, qualified journalist's privilege

Evidence supported determination that sufficient showing had been made to overcome qualified journalist's
privilege which applied to Jewish anti-defamation organization, and its employees, and to compel disclosure of
information by organization and employees in connection in action in which they were sued for invasion of
privacy through use of government information, in violation of Civil Code, by individual who was not limited
purpose public figure for purposes of First Amendment. Anti-Defamation League of B'nai B'rith v. Superior
Court (App. 1 Dist. 1998) 79 Cal.Rptr.2d 597, 67 Cal.App.4th 1072. Pretrial Procedure  41

8. Private hospitals

Private hospital that was under contract with State Medi-Cal program to provide medical services to low
income patients was not state "agency" within meaning of Information Practices Act, and thus, hospital could
not be liable under Act for allegedly disclosing confidential information concerning patient's pregnancy to
unauthorized third parties. Jennifer M. v. Redwood Women's Health Center (App. 1 Dist. 2001) 105
Cal.Rptr.2d 544, 88 Cal.App.4th 81. Records  31

Information Practices Act section that authorized private civil action for invasion of privacy against anyone
who "intentionally" disclosed personal information "which they know or should reasonably know was obtained
from personal information maintained by a state agency" did not authorize patient's claim under Act against
private hospital that was under contract with State Medi-Cal program to provide medical services to low income
patients; hospital was not "agency," and there was no evidence that information at issue was "maintained by"
either state or federal government agency, or was "obtained" by hospital from any such agency-maintained
source of information. Jennifer M. v. Redwood Women's Health Center (App. 1 Dist. 2001) 105 Cal.Rptr.2d
544, 88 Cal.App.4th 81. Records  31

Proper remedy for alleged disclosure of confidential patient information by private hospital that was under
contract with State Medi-Cal program to provide medical services to low income patients was action under
Confidentiality of Medical Information Act, rather than action under Information Practices Act, which applies
only to "agencies." Jennifer M. v. Redwood Women's Health Center (App. 1 Dist. 2001) 105 Cal.Rptr.2d 544,
88 Cal.App.4th 81. Health  257; Records  31

Article 10. Penalties



Historical Notes

General Notes

1998 Main Volume
Article 10 was added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.

Research References

Code Of Regulations References

Information practices, see 15 Cal. Code of Regs. § 3450.
1998 Main Volume

§ 1798.55. Intentional violations; agency officers and employees; discipline; termination of employment 

The intentional violation of any provision of this chapter or of any rules or regulations adopted thereunder, by
an officer or employee of any agency shall constitute a cause for discipline, including termination of
employment.

CREDIT(S)
(Added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.)

Collateral References:

Witkin, Summary (9th ed) Const Law §472
Cal Jur 3d Consumer L §327

§ 1798.56. False pretenses; requesting or obtaining records; misdemeanor 

     •     Historical Notes

Any person who willfully requests or obtains any record containing personal information from an agency under
false pretenses shall be guilty of a misdemeanor and fined not more than five thousand dollars ($5,000), or
imprisoned not more than one year, or both.

CREDIT(S)
(Added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.  Amended by Stats.1985, c. 595, § 24.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1985 amendment deleted "or confidential" following "record containing personal".

Collateral References:

Witkin, Summary (9th ed) Const Law §472



§ 1798.57. Wrongful disclosure of medical, psychiatric, or psychological information; economic loss or
personal injury; misdemeanor 

Except for disclosures which are otherwise required or permitted by law, the intentional disclosure of medical,
psychiatric, or psychological information in violation of the disclosure provisions of this chapter is punishable
as a misdemeanor if the wrongful disclosure results in economic loss or personal injury to the individual to
whom the information pertains.

CREDIT(S)
(Added by Stats.1986, c. 94, § 1, eff. May 13, 1986.)

Collateral References:

Witkin, Summary (9th ed) Const Law §472
Cal Jur 3d Consumer L §327; Recds §7

Article 11. Miscellaneous Provisions

Historical Notes

General Notes

1998 Main Volume
Article 11 was added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.

1998 Main Volume

§ 1798.60. Names and addresses; distribution for commercial purposes, sale or rental 

     •     Historical Notes

An individual's name and address may not be distributed for commercial purposes, sold, or rented by an agency
unless such action is specifically authorized by law.

CREDIT(S)
(Added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Effect on this section of 1984 addition of Government Code § 6254.3 relating to disclosure of home

addresses and telephone numbers of state employees, see Historical and Statutory Notes under
Government Code § 6254.3.

Collateral References:

Cal Jur 3d Consumer L §§314, 316
Invasion of privacy by sale or rental of lists of customers, subscribers, or the like, to one who will



use it for advertising purposes.  82 ALR3d 772.
Publication of address as well as name of person as invasion of privacy.  84 ALR3d 1159.

§ 1798.61. Release of licensees' and applicants' names and addresses 

     •     Historical Notes     •     Notes of Decisions

(a) Nothing in this chapter shall prohibit the release of only names and addresses of persons possessing licenses
to engage in professional occupations .

(b) Nothing in this chapter shall prohibit the release of only names and addresses of persons applying for
licenses to engage in professional occupations for the sole purpose of providing those persons with
informational materials relating to available professional educational materials or courses.

CREDIT(S)
(Added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.  Amended by Stats.1978, c. 874, p. 2747, §
11, eff. Sept. 19, 1978; Stats.1979, c. 143, p. 333, § 3, eff. June 22, 1979; Stats.1982, c. 1001, p. 3686, § 1;
Stats.2000, c. 962 (A.B.1965), § 1.)

Historical Notes

Historical And Statutory Notes

2000 Legislation
Stats.2000, c. 962, § 1, rewrote subd.(a), which had read:
"(a) Nothing in this chapter shall prohibit the release of only names and addresses of persons possessing

licenses to engage in professional occupations or of persons who are registered with, or are holding
licenses or permits issued by, the State Board of Equalization."

1998 Main Volume
The 1978 amendment deleted "applying for or" preceding "possessing licenses" in the first paragraph.
The 1979 amendment inserted the subdivision lettering; and added subd.(b).
The 1982 amendment added "or of persons who are registered with, or are holding licenses or permits

issued by, the State Board of Equalization" to subd.(a).

Collateral References:

The Rutter Group, Personal Injury (Flahavan, Rea, Kelly & Tenner) §5:98.5
Cal Jur 3d Consumer L §314

Notes Of Decisions

Review 2
Waiver 1

1. Waiver

To the extent a state-employed physician chose to continue using a home address as an address of record,
knowing fully well that it would be posted on the Medical Board Web site, the physician waived any privacy
interest in the confidentiality of personal information, for purposes of the Information Practices Act (IPA).
Lorig v. Medical Board (App. 1 Dist. 2000) 92 Cal.Rptr.2d 862, 78 Cal.App.4th 462. Records  31

2. Review



State Medical Board's interpretation of its statutory authority and duty to provide public access to address
information of its licensees is entitled to great weight and respect from the Court of Appeal. Lorig v. Medical
Board (App. 1 Dist. 2000) 92 Cal.Rptr.2d 862, 78 Cal.App.4th 462. Records  63

§ 1798.62. Mailing lists; agencies; removal of names and addresses 

     •     Notes of Decisions

Upon written request of any individual, any agency which maintains a mailing list shall remove the individual's
name and address from such list, except that such agency need not remove the individual's name if such name is
exclusively used by the agency to directly contact the individual.

CREDIT(S)
(Added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.)

Collateral References:

Cal Jur 3d Consumer L §314; Pub Off §187

Notes Of Decisions

In general 1

1. In general

If a state employee requests, pursuant to this section, that the state employer remove such employee's name and
home address from its list of employees in one of the 20 bargaining units established by public employment
relations board, the state employer is prohibited by law from releasing such employee's home address to
employee organizations in accordance with the provisions of this section and a regulation relating to lists of
employees eligible to vote in employee organizational elections. 63 Op.Atty.Gen. 120, 2-14-80.

§ 1798.63. Construction of chapter 

The provisions of this chapter shall be liberally construed so as to protect the rights of privacy arising under this
chapter or under the Federal or State Constitution.

CREDIT(S)
(Added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.)

Collateral References:

Witkin, Summary (9th ed) Const Law §472
Cal Jur 3d Consumer L §316

§ 1798.64. Director of General Services; storage, processing and servicing of records; state archives;
maintenance 

     •     Research References

(a) Each agency record which is accepted by the Director of General Services for storage, processing, and
servicing in accordance with provisions of the State Administrative Manual for the purposes of this chapter



shall be considered to be maintained by the agency which deposited the record and shall continue to be subject
to the provisions of this chapter.  The Director of General Services shall not disclose the record except to the
agency which maintains the record, or pursuant to rules established by such agency which are not inconsistent
with the provisions of this chapter.

(b) Each agency record pertaining to an identifiable individual which was or is transferred to the State Archives
as a record which has sufficient historical or other value to warrant its continued preservation by the California
state government, prior to or after July 1, 1978, shall, for the purposes of this chapter, be considered to be
maintained by the archives.

CREDIT(S)
(Added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.)

Research References

Cross References

Exemptions from public disclosure of items in custody of State Archives, exemption not applicable
to item seventy-five years after it was created, notice of public access, see Government Code §
12237.

Collateral References:

Cal Jur 3d Consumer L §§321, 323

§ 1798.66. Access to records; time limitations; extension 

The time limits specified in Article 8 (commencing with Section 1798.30) may be extended to 60 days by the
Franchise Tax Board if the following conditions exist:

(a) The request is made during the period January 1 through June 30; and

(b) The records requested are stored on magnetic tape.

CREDIT(S)
(Added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.)

Collateral References:

Cal Jur 3d Consumer L §§324, 325

§ 1798.67. Liens or encumbrances; state; disclosure of information relating to identity 

Where an agency has recorded a document creating a lien or encumbrance on real property in favor of the state,
nothing herein shall prohibit any such agency from disclosing information relating to the identity of the person
against whom such lien or encumbrance has been recorded for the purpose of distinguishing such person from
another person bearing the same or a similar name.

CREDIT(S)
(Added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.)

Collateral References:

Cal Jur 3d Consumer L §321



§ 1798.68. Disclosure of personal or confidential information to district attorney; petition to disclose 

(a) Information which is permitted to be disclosed under the provisions of subdivision (e), (f), or (o), of Section
1798.24 shall be provided when requested by a district attorney.

A district attorney may petition a court of competent jurisdiction to require disclosure of information when an
agency fails or refuses to provide the requested information within 10 working days of a request.  The court
may require the agency to permit inspection unless the public interest or good cause in withholding such
records clearly outweighs the public interest in disclosure.

(b) Disclosure of information to a district attorney under the provisions of this chapter shall effect no change in
the status of the records under any other provision of law.

CREDIT(S)
(Added by Stats.1979, c. 601, p. 1873, § 1.)

1998 Main Volume

Collateral References:

Cal Jur 3d Consumer L §321

§ 1798.69. Release of names and addresses; State Board of Equalization 

(a) Except as provided in subdivision (b), the State Board of Equalization may not release the names and
addresses of individuals who are registered with, or are holding licenses or permits issued by, the State Board of
Equalization except to the extent necessary to verify resale certificates or to administer the tax and fee
provisions of the Revenue and Taxation Code.

(b) Nothing in this section shall prohibit the release by the State Board of Equalization to, or limit the use by,
any federal or state agency, or local government, of any data collected by the board that is otherwise authorized
by law.

CREDIT(S)
(Added by Stats.2000, c. 962 (A.B.1965), § 2.)

Article 12. Construction With Other Laws

Historical Notes

General Notes

1998 Main Volume
Article 12 was added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.

1998 Main Volume

§ 1798.70. Superseding other provisions of state law 

     •     Historical Notes     •     Notes of Decisions



This chapter shall be construed to supersede any other provision of state law, including Section 6253.5 of the
Government Code, or any exemption in Section 6254 or 6255 of the Government Code, which authorizes any
agency to withhold from an individual any record containing personal information which is otherwise
accessible under the provisions of this chapter.

CREDIT(S)
(Added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.  Amended by Stats.1978, c. 874, p. 2748, §
12, eff. Sept. 19, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1978 amendment substituted the reference to § 6253.5 for a reference to § 6253.2.

Collateral References:

Witkin, Summary (9th ed) Const Law §472
Cal Jur 3d Consumer L §316

Notes Of Decisions

In general 1
Taxation 2

1. In general

Administrative scheme provided in Information Practices Act (IPA) to allow an individual access to agency
records and to request the correction or amendment of those records is not functionally equivalent to the
Government Claims Act, so as to constitute exception to claim filing requirements of Government Claims Act.
Bates v. Franchise Tax Bd.(App. 2 Dist. 2004) 21 Cal.Rptr.3d 285, 124 Cal.App.4th 367, rehearing denied,
review denied. Records  31; States  195

The Information Practices Act (IPA), is intended to supersede only provisions of state law which authorize the
withholding of records containing personal information, not nonpersonal information. Bates v. Franchise Tax
Bd.(App. 2 Dist. 2004) 21 Cal.Rptr.3d 285, 124 Cal.App.4th 367, rehearing denied, review denied. Records

 31

The Information Practices Act of 1977 (§ 1798 et seq.) does not override the attorney-client privilege as to
information sought by an individual about himself which is maintained by a state agency and which falls within
the scope of that privilege. 67 Op.Atty.Gen. 264, 6-15-84.

2. Taxation

The Information Practices Act (IPA), does not supersede income tax statute that authorizes Franchise Tax
Board (FTB) to use information from other sources to estimate income if a taxpayer has failed to file a return.
Bates v. Franchise Tax Bd.(App. 2 Dist. 2004) 21 Cal.Rptr.3d 285, 124 Cal.App.4th 367, rehearing denied,
review denied. Records  31

Taxation Code statute, providing that certain provisions of the Information Practices Act (IPA) do not apply to
determination of tax liability, was not intended to apply retroactively. Bates v. Franchise Tax Bd.(App. 2 Dist.
2004) 21 Cal.Rptr.3d 285, 124 Cal.App.4th 367, rehearing denied, review denied. Taxation  3441

Taxpayers' claims for damages resulting from alleged Information Practices Act (IPA) violations by Tax Board



(FTB) and other governmental entities were not merely incidental to their claim for injunctive relief, and thus
taxpayers were required to comply with claim filing requirements of Government Claims Act. Bates v.
Franchise Tax Bd.(App. 2 Dist. 2004) 21 Cal.Rptr.3d 285, 124 Cal.App.4th 367, rehearing denied, review
denied. Taxation  3562

Constitutional prohibition against enjoining collection of tax did not bar taxpayers' action to enjoin Franchise
Tax Board (FTB) and other governmental entities from violating Information Practices Act (IPA) to extent
action was directed to violations of IPA only, and not to violations of statutes on assessment and collection of
taxes. Bates v. Franchise Tax Bd.(App. 2 Dist. 2004) 21 Cal.Rptr.3d 285, 124 Cal.App.4th 367, rehearing
denied, review denied. Records  31; Taxation  3562

Constitutional prohibition against enjoining collection of tax barred taxpayers' action to enjoin Franchise Tax
Board (FTB) and other governmental entities from violating Information Practices Act (IPA) to extent action
was directed to violations of statutes on assessment and collection of taxes. Bates v. Franchise Tax Bd.(App. 2
Dist. 2004) 21 Cal.Rptr.3d 285, 124 Cal.App.4th 367, rehearing denied, review denied. Taxation  3562

Governmental immunity from damages claims based on tax collection activities does not apply to violations of
the Information Practices Act (IPA). Bates v. Franchise Tax Bd.(App. 2 Dist. 2004) 21 Cal.Rptr.3d 285, 124
Cal.App.4th 367, rehearing denied, review denied. Taxation  3562

§ 1798.71. Discovery; rights of litigants 

This chapter shall not be deemed to abridge or limit the rights of litigants, including parties to administrative
proceedings, under the laws, or case law, of discovery of this state.

CREDIT(S)
(Added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.)

Collateral References:

Cal Jur 3d Consumer L §316
Validity, construction, and application of statutory provisions relating to public access to police

records.  82 ALR3d 19.
Restricting access to judicial records of concluded adoption proceedings.  83 ALR3d 800.
Restricting access to judicial records of pending adoption proceedings.  83 ALR3d 824.
Restricting public access to judicial records of state courts.  84 ALR3d 598.

§ 1798.72. Personal information; disclosure of records to other than the subject; violation of other law 

Nothing in this chapter shall be construed to authorize the disclosure of any record containing personal
information, other than to the subject of such records, in violation of any other law.

CREDIT(S)
(Added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.)

Collateral References:

Cal Jur 3d Consumer L §316

§ 1798.73. Privacy; constitutional rights 

Nothing in this chapter shall be construed to deny or limit any right of privacy arising under Section 1 of Article



I of the California Constitution.

CREDIT(S)
(Added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.)

Collateral References:

Cal Jur 3d Consumer L §316

§ 1798.74. Student records 

The provisions of Chapter 13 (commencing with Section 67110) 1 of Part 40 of the Education Code shall, with
regard to student records, prevail over the provisions of this chapter.

CREDIT(S)
(Added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.)
1So in chaptered copy.

Collateral References:

Cal Jur 3d Consumer L §316

§ 1798.75. Inspection of public records 

     •     Historical Notes

This chapter shall not be deemed to supersede Chapter 3.5 (commencing with Section 6250) of Division 7 of
Title 1 of the Government Code, except as to the provisions of Sections 1798.60, 1798.69, and 1798.70.

CREDIT(S)
(Added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.  Amended by Stats.1979, c. 143, p. 334, § 4,
eff. June 22, 1979; Stats.2000, c. 962 (A.B.1965), § 3.)

Historical Notes

Historical And Statutory Notes

2000 Legislation
Stats.2000, c. 962, § 3, inserted ", 1798.69,".
1998 Main Volume
The 1979 amendment substituted "Sections 1798.60 and 1798.70" for "Section 1798.70".

Collateral References:

Cal Jur 3d Consumer L §316

§ 1798.76. Law enforcement records; discovery in criminal or civil litigation 

     •     Notes of Decisions

Nothing in this chapter shall be construed to revoke, modify, or alter in any manner any statutory provision or
any judicial decision which (a) authorizes an individual to gain access to any law enforcement record, or (b)
authorizes discovery in criminal or civil litigation.



CREDIT(S)
(Added by Stats.1977, c. 709, p. 2269, § 1, operative July 1, 1978.)

Collateral References:

Cal Jur 3d Consumer L §316
Validity, construction, and application of statutory provisions relating to public access to police

records.  82 ALR3d 19.

Notes Of Decisions

Construction and application 1

1. Construction and application

Civil Code section providing that nothing in Information Practices Act (IPA) was to be construed to invoke,
modify, or alter in any manner any statutory provision or any judicial decision which authorizing either an
individual to gain access to any law enforcement record or discovery in criminal or civil litigation does not by
its terms apply to administrative proceedings, only litigation and applies only to statutory provisions, not
regulations. California Teachers Ass'n v. California Com'n on Teacher Credentialing (App. 3 Dist. 2003) 4
Cal.Rptr.3d 369, 111 Cal.App.4th 1001, review denied. Records  31

§ 1798.77. Modification, transfer, or destruction of records to avoid compliance with chapter prohibited;
civil action; removal or destruction of requested information before access prohibited 

Each agency shall ensure that no record containing personal information shall be modified, transferred, or
destroyed to avoid compliance with any of the provisions of this chapter.  In the event that an agency fails to
comply with the provisions of this section, an individual may bring a civil action and seek the appropriate
remedies and damages in accordance with the provisions of Article 9 (commencing with Section 1798.45).

An agency shall not remove or destroy personal information about an individual who has requested access to
the information before allowing the individual access to the record containing the information.

CREDIT(S)
(Added by Stats.1985, c. 595, § 26.)

Collateral References:

Witkin, Summary (9th ed) Const Law §472
Cal Jur 3d Consumer L §§316, 324, 326

§ 1798.78. Chapter deemed not to supersede Chapter 1299 of Statutes of 1976 

This chapter shall not be deemed to supersede the provisions of Chapter 1299 of the Statutes of 1976.1

CREDIT(S)
(Added by Stats.1985, c. 595, § 27.)
1Stats.1976, c. 1299 added Educ.C.1959, § 24317.  See Education Code§ 89546.

Collateral References:

Privilege against self-incrimination as grounds for refusal to produce noncorporate document in



possession of person asserting privilege but owned by another.  37 ALR3d 1373.
Accountant's malpractice liability to client.  92 ALR3d 396.

Title 1.80. Identification Documents

§ 1798.79. Intentional reading or attempts to remotely read a person's identification document using
radio frequency identification; disclosure of operational systems in a contactless identification system;
penalties; application 

     •     Historical Notes

(a) Except as provided in this section, a person or entity that intentionally remotely reads or attempts to
remotely read a person's identification document using radio frequency identification (RFID), for the purpose of
reading that person's identification document without that person's knowledge and prior consent, shall be
punished by imprisonment in a county jail for up to one year, a fine of not more than one thousand five hundred
dollars ($1,500), or both that fine and imprisonment.

(b) A person or entity that knowingly discloses, or causes to be disclosed, the operational system keys used in a
contactless identification document system shall be punished by imprisonment in a county jail for up to one
year, a fine of not more than one thousand five hundred dollars ($1,500), or both that fine and imprisonment.

(c) Subdivision (a) shall not apply to:

(1) The reading of a person's identification document for triage or medical care during a disaster and immediate
hospitalization or immediate outpatient care directly related to a disaster, as defined by the local emergency
medical services agency organized under Section 1797.200 of the Health and Safety Code.

(2) The reading of a person's identification document by a health care professional for reasons relating to the
health or safety of that person or an identification document issued to a patient by emergency services.

(3) The reading of an identification document of a person who is incarcerated in the state prison or a county jail,
detained in a juvenile facility operated by the Division of Juvenile Facilities in the Department of Corrections
and Rehabilitation, or housed in a mental health facility, pursuant to a court order after having been charged
with a crime, or to a person pursuant to a court-ordered electronic monitoring.

(4) Law enforcement or government personnel who need to read a lost identification document when the owner
is unavailable for notice, knowledge, or consent, or those parties specifically authorized by law enforcement or
government personnel for the limited purpose of reading a lost identification document when the owner is
unavailable for notice, knowledge, or consent.

(5) Law enforcement personnel who need to read a person's identification document after an accident in which
the person is unavailable for notice, knowledge, or consent.

(6) Law enforcement personnel who need to read a person's identification document pursuant to a search
warrant.

(d) Subdivision (a) shall not apply to a person or entity that unintentionally remotely reads a person's
identification document using RFID in the course of operating a contactless identification document system
unless it knows it unintentionally read the document and thereafter intentionally does any of the following acts:

(1) Discloses what it read to a third party whose purpose is to read a person's identification document, or any
information derived therefrom, without that person's knowledge and consent.

(2) Stores what it read for the purpose of reading a person's identification document, or any information derived



therefrom, without that person's knowledge and prior consent.

(3) Uses what it read for the purpose of reading a person's identification document, or any information derived
therefrom, without that person's knowledge and prior consent.

(e) Subdivisions (a) and (d) shall not apply to the reading, storage, use, or disclosure to a third party of a
person's identification document, or information derived therefrom, in the course of an act of good faith security
research, experimentation, or scientific inquiry, including, but not limited to, activities useful in identifying and
analyzing security flaws and vulnerabilities.

(f) Nothing in this section shall affect the existing rights of law enforcement to access data stored electronically
on driver's licenses.

(g) The penalties set forth in subdivisions (a) and (b) are independent of, and do not supersede, any other
penalties provided by state law, and in the case of any conflict, the greater penalties shall apply.

CREDIT(S)
(Added by Stats.2008, c. 746 (S.B.31), § 2.)

Historical Notes

Historical And Statutory Notes

2008 Legislation
Sections 1 and 3 of Stats.2008, c. 746 (S.B.31), provide:
"SECTION 1. The Legislature hereby finds and declares all of the following:
"(a) The right to privacy is a personal and fundamental right protected by Section 1 of Article I of the

California Constitution and by the United States Constitution.  All individuals have a right of
privacy in information pertaining to them.

"(b) This state has previously recognized the importance of protecting the confidentiality and privacy of
an individual's personal information contained in identification documents such as driver's licenses."

"SEC. 3. No reimbursement is required by this act pursuant to Section 6 of Article XIII B of the
California Constitution because the only costs that may be incurred by a local agency or school
district will be incurred because this act creates a new crime or infraction, eliminates a crime or
infraction, or changes the penalty for a crime or infraction, within the meaning of Section 17556 of
the Government Code, or changes the definition of a crime within the meaning of Section 6 of
Article XIII B of the California Constitution."

§ 1798.795. Definitions 

     •     Historical Notes

For purposes of this title, the following definitions shall apply:

(a) "Contactless identification document system" means a group of identification documents issued and
operated under a single authority that use RFID to transmit data remotely to readers intended to read that data.
In a contactless identification document system, every reader must be able to read every identification
document in the system.

(b) "Data" means any information stored or transmitted on an identification document in machine-readable
form.

(c) "Identification document" means any document containing data that is issued to an individual and which that
individual, and only that individual, uses alone or in conjunction with any other information for the primary



purpose of establishing his or her identity.  Identification documents specifically include, but are not limited to,
the following:

(1) Driver's licenses or identification cards issued pursuant to Section 13000 of the Vehicle Code.

(2) Identification cards for employees or contractors.

(3) Identification cards issued by educational institutions.

(4) Health insurance or benefit cards.

(5) Benefit cards issued in conjunction with any government-supported aid program.

(6) Licenses, certificates, registration, or other means to engage in a business or profession regulated by the
Business and Professions Code.

(7) Library cards issued by any public library.

(d) "Key" means a string of bits of information used as part of a cryptographic algorithm used in encryption.

(e) "Radio frequency identification" or "RFID" means the use of electromagnetic radiating waves or reactive
field coupling in the radio frequency portion of the spectrum to communicate to or from an identification
document through a variety of modulation and encoding schemes.

(f) "Reader" means a scanning device that is capable of using RFID to communicate with an identification
document and read the data transmitted by that identification document.

(g) "Remotely" means that no physical contact between the identification document and a reader is necessary in
order to transmit data using RFID.

CREDIT(S)
(Added by Stats.2008, c. 746 (S.B.31), § 2.)

Historical Notes

Historical And Statutory Notes

2008 Legislation
For legislative findings, declarations, and intent and cost reimbursement provisions relating to

Stats.2008, c. 746 (S.B.31), see Historical and Statutory Notes under Civil Code § 1798.79.
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Chapter 2. Administration

Article 2. Superintendent Of Public Instruction

§ 56139. Monitoring of local educational agencies to ensure compliance with requirements related to
provision of mental health services to individuals with exceptional needs and appropriate utilization of
funds; report to legislature; contents; collaboration and meeting requirements 

     •     Historical Notes

(a) The superintendent is responsible for monitoring local educational agencies to ensure compliance with the
requirement to provide mental health services to individuals with exceptional needs pursuant to Chapter 26.5
(commencing with Section 7570) of Division 7 of Title 1 of the Government Code and to ensure that funds
provided for this purpose are appropriately utilized.

(b) The superintendent shall submit a report to the Legislature by April 1, 2005, that includes all of the
following:

(1) A description of the data that is currently collected by the department related to pupils served and services
provided pursuant to Chapter 26.5 (commencing with Section 7570) of Division 7 of Title 1 of the Government
Code.

(2) A description of the existing monitoring processes used by the department to ensure that local educational
agencies are complying with Chapter 26.5 (commencing with Section 7570) of Division 7 of Title 1 of the
Government Code, including the monitoring performed to ensure the appropriate use of funds for programs
identified in Section 64000.

(3) Recommendations on the manner in which to strengthen and improve monitoring by the department of the
compliance by a local educational agency with the requirements of Chapter 26.5 (commencing with Section
7570) of Division 7 of Title 1 of the Government Code, on the manner in which to strengthen and improve
collaboration and coordination with the State Department of Mental Health in monitoring and data collection
activities, and on the additional data needed related to Chapter 26.5 (commencing with Section 7570) of
Division 7 of Title 1 of the Government Code.

(c) The superintendent shall collaborate with the Director of the State Department of Mental Health in
preparing the report required pursuant to subdivision (b) and shall convene at least one meeting of appropriate
stakeholders and organizations, including a representative from the State Department of Mental Health and
mental health directors, to obtain input on existing data collection and monitoring processes, and on ways to
strengthen and improve the data collected and monitoring performed.

CREDIT(S)
(Added by Stats.2004, c. 493 (S.B.1895), § 1, eff. Sept. 13, 2004.)

Sunset

Sunset of special education programs, see Education Code §§ 62000 et seq.

Historical Notes



Historical And Statutory Notes

2004 Legislation
Sections 7 to 10 of Stats.2004, c. 493 (S.B.1895), provide:
"SEC. 7. Notwithstanding any other law, the Commission on State Mandates shall, on or before

December 31, 2005, reconsider its decision relating to included services and administrative and
travel costs associated with services provided pursuant to Chapter 26.5 (commencing with
Section 7570) of Division 7 of Title 1 of the Government Code, and the parameters and
guidelines for calculating the state reimbursements for these costs."

"SEC. 8. The funds identified in Provision 20 of Item 6110-161-0001 of Section 2.00 of the Budget
Act of 2004 (Chapter 208, Statutes of 2004) shall be allocated to special education local plan
areas pursuant to Section 56836. 02 of the Education Code on a per average daily attendance
basis to implement Section 2 of this act."

"SEC. 9.(a) The funds identified in Provision 10 of Item 6110-161-0890 of Section 2.00 of the
Budget Act of 2004 (Chapter 208, Statutes of 2004) shall be used exclusively to support mental
health services that were both included within an individualized education program pursuant to
Section 300.24 of Title 34 of the Code of Federal Regulations and that were provided during the
fiscal year by county mental health agencies pursuant to Chapter 26.5 (commencing with Section
7570) of Division 7 of Title 1 of the Government Code.  Funding from this item shall not be
provided for services that are not required pursuant to the federal Individuals with Disabilities
Education Act.  Funding provided from this item shall offset any mandate reimbursement claims
for the fiscal year that may be filed by a county pursuant to Chapter 26.5 (commencing with
Section 7570) of Division 7 of Title 1 of the Government Code.  The sixty-nine million dollars
($69,000,000) identified in Provision 10 of that item shall be distributed consistent with an
allocation plan formulated by the State Department of Mental Health, in consultation with
representatives of county mental health agencies.  The allocation plan shall be based on the most
accurate available data, including, but not limited to, county cost reports for this program, and
include a minimum-based methodology to address small county concerns.

"(b) The State Department of Mental Health shall submit an allocation plan to the Department of
Finance and the Joint Legislative Budget Committee.  The Department of Finance shall review
the plan and either approve or disapprove the plan within 21 days of submission.  If the
Department of Finance fails to approve or disapprove the plan within the 21 days, the plan shall
be deemed to be approved.  If the Department of Finance disapproves the plan it shall submit a
letter to the Joint Legislative Budget Committee that explains the rationale for disapproval and
convene a working group consisting of representatives of the Department of Finance and the
State Department of Mental Health and staff of the appropriate policy and fiscal committees of
the Legislature.  The working group shall jointly develop a revised expenditure plan and submit
that plan to the Director of Finance for approval.

"(c) Funding identified in Provision 10 of Item 6110-161-0890 of Section 2. 00 of the Budget Act of
2004 (Chapter 208, Statutes of 2004) shall be allocated to county offices of education for
allocation to county mental health agencies pursuant to subdivisions (a) and (b).  County offices
of education shall allocate funds to county offices of mental health no later than five business
days after receipt from the State Department of Education.  Following the end of the fiscal year,
county mental health agencies shall provide documentation of actual services and costs to county
offices of education in a form that permits the county offices of education to certify that all costs
actually incurred are allowable under the federal Individuals with Disabilities Education Act and
were provided during the fiscal year by county mental health agencies pursuant to Chapter 26.5
(commencing with Section 7570) of Division 7 of Title 1 of the Government Code.  Based on
this documentation, any county mental health agency allocation that exceeds actual documented
costs for allowable services shall be reallocated on a pro rata basis to other counties where actual
costs exceed the allocation provided in subdivisions (a) and (b).  Not less than 25 percent of the
allocation of each county shall be distributed to county offices of education no later than 30 days



after approval of the allocation methodology by the Department of Finance.  Of the remaining
amount, 35 percent shall be distributed in January and 30 percent in March to county offices of
education, with the final 10 percent, as adjusted for actual costs, distributed upon final cost
settlement for 2004-05 fiscal year claims.  Any amounts reallocated from counties not expending
their allocations shall be provided to the other counties no later than January 2006.  No county
shall be entitled to receive, after claims are cost settled, more funding than was actually
expended for this program."

"SEC. 10. This act is an urgency statute necessary for the immediate preservation of the public
peace, health, or safety within the meaning of Article IV of the Constitution and shall go into
immediate effect.  The facts constituting the necessity are:

"In order to make the necessary statutory changes to implement the Budget Act of 2004 at the
earliest possible time, it is necessary that this act take effect immediately."

Chapter 4. Identification And Referral, Assessment, Instructional Planning, Implementation, And
Review

Article 2. Assessment

§ 56320. Educational needs; requirements 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Before any action is taken with respect to the initial placement of an individual with exceptional needs in
special education instruction, an individual assessment of the pupil's educational needs shall be conducted, by
qualified persons, in accordance with requirements including, but not limited to, all of the following:

(a) Testing and assessment materials and procedures used for the purposes of assessment and placement of
individuals with exceptional needs are selected and administered so as not to be racially, culturally, or sexually
discriminatory.  Pursuant to Section 1412(a)(6)(B) of Title 20 of the United States Code, the materials and
procedures shall be provided in the pupil's native language or mode of communication, unless it is clearly not
feasible to do so.

(b) Tests and other assessment materials meet all of the following requirements:

(1) Are provided and administered in the language and form most likely to yield accurate information on what
the pupil knows and can do academically, developmentally, and functionally, unless it is not feasible to so
provide or administer as required by Section 1414(b)(3)(A)(ii) of Title 20 of the United States Code.

(2) Are used for purposes for which the assessments or measures are valid and reliable.

(3) Are administered by trained and knowledgeable personnel and are administered in accordance with any
instructions provided by the producer of the assessments, except that individually administered tests of
intellectual or emotional functioning shall be administered by a credentialed school psychologist.

(c) Tests and other assessment materials include those tailored to assess specific areas of educational need and
not merely those that are designed to provide a single general intelligence quotient.

(d) Tests are selected and administered to best ensure that when a test administered to a pupil with impaired
sensory, manual, or speaking skills produces test results that accurately reflect the pupil's aptitude, achievement
level, or any other factors the test purports to measure and not the pupil's impaired sensory, manual, or speaking



skills unless those skills are the factors the test purports to measure.

(e) Pursuant to Section 1414(b)(2)(B) of Title 20 of the United States Code, no single measure or assessment is
used as the sole criterion for determining whether a pupil is an individual with exceptional needs or determining
an appropriate educational program for the pupil.

(f) The pupil is assessed in all areas related to the suspected disability including, if appropriate, health and
development, vision, including low vision, hearing, motor abilities, language function, general intelligence,
academic performance, communicative status, self-help, orientation and mobility skills, career and vocational
abilities and interests, and social and emotional status.  A developmental history shall be obtained, when
appropriate.  For pupils with residual vision, a low vision assessment shall be provided in accordance with
guidelines established pursuant to Section 56136.  In assessing each pupil under this article, the assessment
shall be conducted in accordance with Sections 300.304 and 300.305 of Title 34 of the Code of Federal
Regulations.

(g) The assessment of a pupil, including the assessment of a pupil with a suspected low incidence disability,
shall be conducted by persons knowledgeable of that disability.  Special attention shall be given to the unique
educational needs, including, but not limited to, skills and the need for specialized services, materials, and
equipment consistent with guidelines established pursuant to Section 56136.

(h) As part of an initial assessment, if appropriate, and as part of any reassessment under Part B of the federal
Individuals with Disabilities Education Act (20 U.S.C. Sec. 1400 et seq.) and this part, the group that includes
members of the individualized education program team, and other qualified professionals, as appropriate, shall
follow the procedures specified in Section 1414(c) of Title 20 of the United States Code.  The group may
conduct its review without a meeting.

(i) Each local educational agency shall ensure that assessments of individuals with exceptional needs who
transfer from one district to another district in the same academic year are coordinated with the individual's
prior and subsequent schools, as necessary and as expeditiously as possible, in accordance with Section
1414(b)(3)(D) of Title 20 of the United States Code, to ensure prompt completion of the full assessment.

CREDIT(S)
(Added by Stats.1980, c. 797, p. 2430, § 9, eff. July 28, 1980.  Amended by Stats.1980, c. 1353, p. 4827, § 50,
eff. Sept. 30, 1980; Stats.1981, c. 1044, p. 4008, § 9; Stats.1982, c. 1201, p. 4352, § 15, eff. Sept. 22, 1982;
Stats.1982, c. 1334, p. 4946, § 3.5; Stats.1996, c. 661 (A.B.3188), § 2; Stats.2002, c. 492 (A.B.1859), § 21;
Stats.2004, c. 161 (A.B.152), § 8, eff. July 16, 2004; Stats.2005, c. 653 (A.B.1662), § 18, eff. Oct. 7, 2005;
Stats.2007, c. 56 (A.B.685), § 38.)

Sunset

Sunset of special education programs, see Education Code § 62000 et seq.

Historical Notes

Historical And Statutory Notes

2004 Legislation
For reimbursement and urgency effective provisions relating to Stats.2004, c. 161 (A.B.152), see

Historical and Statutory Notes under Education Code § 56000.
2005 Legislation
For legislative findings and declarations, cost reimbursement provisions, and urgency effective

provisions relating to Stats.2005, c. 653 (A.B.1662), see Historical and Statutory Notes under
Education Code § 33590.

2003 Main Volume



Amendment of this section by § 15.5 of Stats.1982, c. 1201, p. 4343, failed to become operative under
the provisions of § 79 of that Act.

Amendment of this section by § 3 of Stats.1982, c. 1334, p. 4945, failed to become operative under the
provisions of § 8 of that Act.

Section 3 of Stats.1996, c. 661 (A.B.3188), provides:
"The Commission on Teacher Credentialing shall consider adopting regulations to enhance the

requirements for a school psychologist credential and shall report on its considerations to the
appropriate legislative committees on or before July 30, 1997."

Research References

Cross References

Determination of appropriate reading medium, assessment of braille skills, see Education Code §
56352.

"Individualized education program" defined for purposes of this Part, see Education Code § 56032.
"Individuals with exceptional needs" defined for purposes of this Part, see Education Code § 56026.
Juvenile court matters, see California Rules of Court, Standards of Judicial Administration, Standard

5.40.
"Low incidence disability" defined for purposes of this Part, see Education Code § 56026.5.
Master contracts with nonpublic, nonsectarian schools and agencies, see Education Code §§

56836.16, 56836.20.
Provisions of special education programs, legislative intent, see Education Code § 56001.
Referral of pupil to community mental health service, pre-referral procedures, see Education Code §

56331.
"Special education" defined for purposes of this Part, see Education Code § 56031.
Special education programs, psychological and health assessment, see Education Code § 56324.
State schools for the handicapped, California School for the Deaf, legislative intent, see Education

Code § 59001.4.

Code Of Regulations References

Contracting for individually administered tests of psychological functioning due to the unavailability
of school psychologists, see 5 Cal. Code of Regs.§ 3029.

Education definitions, see 2 Cal. Code of Regs. § 60010.
Eligibility criteria for individuals with exceptional needs, see 5 Cal. Code of Regs. § 3030.
Interagency responsibilities, referral to community mental health services for related services, see 2

Cal. Code of Regs. § 60040.
Mental health definitions, see 2 Cal. Code of Regs. § 60020.
Occupational therapy and physical therapy, referral and assessment, see 2 Cal. Code of Regs. §

60320.
Special education,

Generally, see 5 Cal. Code of Regs. § 3000 et seq.
Assessment, see 5 Cal. Code of Regs. § 3023.
Audiological assessment, see 5 Cal. Code of Regs. § 3028.
Definitions, generally, see 5 Cal. Code of Regs. § 3001.
Hearing and vision screening, see 5 Cal. Code of Regs. § 3027.

Law Review And Journal Commentaries

The education crisis for children in the California juvenile court system.  Kathleen Kelly, 27
Hastings Const.L.Q. 757 (2000).

Education; special education for students with learning disabilities. 24 Pac.L.J. 8(1993).



2003 Main Volume

United States Code Annotated

Individuals with Disabilities Education Act, see 20 U.S.C.A. § 1400 et seq.

Notes Of Decisions

Construction with federal law 2
Negligence 1

1. Negligence

Injuries suffered by parents of emotionally and mentally handicapped child allegedly due to negligence of
school district in allegedly dilatory handling parents' application for special education services were not the
kinds of harm which the Education for All Handicapped Children Act (20 U.S.C.A. §§ 1401 to 1461) and the
Education Code (§ 56000 et seq.) were specifically designed to prevent; therefore, parents failed to state any
implied duty of care owed by school district with respect to the particular injuries suffered. Keech v. Berkeley
Unified School Dist.(App. 1 Dist. 1984) 210 Cal.Rptr. 7, 162 Cal.App.3d 464.

2. Construction with federal law

School district in California did not violate procedural requirements of IDEA by not assessing child afflicted
with cri du chat, cry of the cat or 5p-syndrome, in Korean language, which was child's native and primary
language, where child's mother consented to assessment plan which specified that speech and language
assessment was to be conducted in English, occupational therapy, physical therapy, and vision assessments
were non-verbal, psychological assessment was largely non-verbal, Korean interpreter was present during
verbal portions of assessment but direct verbal cues were not given in Korean, and giving Korean cues would
have disturbed validity of test. Park, ex rel. Park v. Anaheim Union High School Dist., C.A.9 (Cal.)2006, 464
F.3d 1025. Schools  148(3)

Individualized education program (IEP) developed for child afflicted with cri du chat, cry of the cat or
5p-syndrome, as result of his records, observations, assessments by qualified individuals and participation by
his parents, did not violate procedural requirements of IDEA, although school district in California did not
include and consider all available information from people knowledgeable about child in development of IEP.
Park, ex rel. Park v. Anaheim Union High School Dist., C.A.9 (Cal.)2006, 464 F.3d 1025. Schools  148(3)

School district in California did not violate procedural requirements of IDEA by not assessing whether child
afflicted with cri du chat, cry of the cat or 5p-syndrome, had double vision or optic nerve damage, where
district's consultant found that child's vision was not hindering his education and IDEA did not require such
assessment if it did not affect child's educational needs. Park, ex rel. Park v. Anaheim Union High School Dist.,
C.A.9 (Cal.)2006, 464 F.3d 1025. Schools  148(3)

School district in California did not violate procedural requirements of IDEA by notifying mother of child
afflicted with cri du chat, cry of the cat or 5p-syndrome, that it was her obligation to remove cerumen, or ear
wax, or have it removed by medical professional, as condition for completion of hearing test, where district
undertook audiology assessment and administered test but excessive buildup of cerumen prevented audiologist
from reconciling inconsistent results. Park, ex rel. Park v. Anaheim Union High School Dist., C.A.9 (Cal.)2006,
464 F.3d 1025. Schools  148(3)

§ 56320.1. Exceptional needs children under three years; identification, evaluation and assessment 



     •     Historical Notes     •     Research References

All identification, evaluation, and assessment procedures for individuals with exceptional needs who are
younger than three years of age shall be provided pursuant to Chapter 4.4 (commencing with Section 56425)
and the California Early Intervention Services Act, Title 14 (commencing with Section 95000) of the
Government Code.

CREDIT(S)
(Added by Stats.1993, c. 1296 (A.B.369), § 14.4, eff. Oct. 11, 1993, operative Oct. 1, 1993.)

Sunset

Sunset of special education programs, see Education Code § 62000 et seq.

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Section 49 of Stats.1993, c. 1296, provides:
"Subject to Section 40 [Section 40 is a double-jointing provision relating to§§ 11.8 to 11.92, amending

Educ. C. § 56001], Sections 11.8 and 11.9, 11.91 and 11.92, Sections 13.1, 14.3, 14.4, 14.5, 17.1,
17.2, 17.3, 17.4, 17.5, 17.6, 17.8, 17.9, and 17.92 shall become operative on October 1, 1993, only if
SB 1085 [Stats.1993, c. 945] is enacted."

Research References

Cross References

"Individuals with exceptional needs" defined for purposes of this Part, see Education Code § 56026.
Juvenile court matters, see California Rules of Court, Standards of Judicial Administration, Standard

5.40.
"Special education" defined for purposes of this Part, see Education Code § 56031.

Code Of Regulations References

Education definitions, see 2 Cal. Code of Regs. § 60010.
2003 Main Volume

§ 56321. Development or revision of individualized education program; proposed assessment plan;
requirements; parental consent; documentation 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) If an assessment for the development or revision of the individualized education program is to be conducted,
the parent or guardian of the pupil shall be given, in writing, a proposed assessment plan within 15 days of the
referral for assessment not counting days between the pupil's regular school sessions or terms or days of school
vacation in excess of five schooldays from the date of receipt of the referral, unless the parent or guardian
agrees, in writing, to an extension.  However, in any event, the assessment plan shall be developed within 10
days after the commencement of the subsequent regular school year or the pupil's regular school term as
determined by each district's school calendar for each pupil for whom a referral has been made 10 days or less



prior to the end of the regular school year.  In the case of pupil school vacations, the 15-day time shall
recommence on the date that the pupil's regular schooldays reconvene.  A copy of the notice of a parent's or
guardian's rights shall be attached to the assessment plan.  A written explanation of all the procedural
safeguards under the federal Individuals with Disabilities Education Act (20 U.S.C. Sec. 1400 et seq.), and the
rights and procedures contained in Chapter 5 (commencing with Section 56500), shall be included in the notice
of a parent's or guardian's rights, including information on the procedures for requesting an informal meeting,
prehearing mediation conference, mediation conference, or due process hearing; the timelines for completing
each process; whether the process is optional; and the type of representative who may be invited to participate.

(b) The proposed assessment plan given to parents or guardians shall meet all the following requirements:

(1) Be in language easily understood by the general public.

(2) Be provided in the native language of the parent or guardian or other mode of communication used by the
parent or guardian, unless to do so is clearly not feasible.

(3) Explain the types of assessments to be conducted.

(4) State that no individualized education program will result from the assessment without the consent of the
parent.

(c)(1) The local educational agency proposing to conduct an initial assessment to determine if the child
qualifies as an individual with exceptional needs shall make reasonable efforts to obtain informed consent from
the parent of the child before conducting the assessment, in accordance with Section 1414(a)(1)(D) of Title 20
of the United States Code.

(2) If the parent of the child does not provide consent for an initial assessment, or the parent fails to respond to a
request to provide the consent, the local educational agency may, but is not required to, pursue the initial
assessment utilizing the procedures described in Section 1415 of Title 20 of the United States Code and in
accordance with paragraph (3) of subdivision (a) of Section 56501 and subdivision (e) of Section 56506.

(3) In accordance with Section 300.300(a)(3)(ii) of Title 34 of the Code of Federal Regulations, the local
educational agency does not violate its obligation under Section 300.111 and Sections 300.301 to 300.311,
inclusive, of Title 34 of the Code of Federal Regulations if it declines to pursue the assessment.

(4) The parent or guardian shall have at least 15 days from the receipt of the proposed assessment plan to arrive
at a decision.  The assessment may begin immediately upon receipt of the consent.

(d) Consent for initial assessment shall not be construed as consent for initial placement or initial provision of
special education and related services to an individual with exceptional needs, pursuant to Section
1414(a)(1)(D)(i)(I) of Title 20 of the United States Code.

(e) In accordance with Section 300.300(d)(1) of Title 34 of the Code of Federal Regulations, parental consent is
not required before reviewing existing data as part of an assessment or reassessment, or before administering a
test or other assessment that is administered to all children, unless before administration of that test or
assessment, consent is required of the parents of all the children.

(f) Pursuant to Section 1414(a)(1)(E) of Title 20 of the United States Code, the screening of a pupil by a teacher
or specialist to determine appropriate instructional strategies for curriculum implementation shall not be
considered to be an assessment for eligibility for special education and related services.

(g) In accordance with Section 300.300(d)(5) of Title 34 of the Code of Federal Regulations, to meet the
reasonable efforts requirement in subdivision (c), the local educational agency shall document its attempts to
obtain parental consent using the procedures in subdivision (h) of Section 56341.5.

CREDIT(S)
(Added by Stats.1980, c. 797, p. 2430, § 9, eff. July 28, 1980.  Amended by Stats.1980, c. 1353, p. 4827, § 51,



eff. Sept. 30, 1980; Stats.1982, c. 1201, p. 4354, § 16, eff. Sept. 22, 1982; Stats.1992, c. 1360 (A.B.2773), § 12;
Stats.2002, c. 492 (A.B.1859), § 22; Stats.2004, c. 161 (A.B.152), § 9, eff. July 16, 2004; Stats.2005, c. 653
(A.B.1662), § 19, eff. Oct. 7, 2005; Stats.2007, c. 454 (A.B.1663), § 15, eff. Oct. 10, 2007.)

Sunset

Sunset of special education programs, see Education Code § 62000 et seq.

Historical Notes

Historical And Statutory Notes

2004 Legislation
For reimbursement and urgency effective provisions relating to Stats.2004, c. 161 (A.B.152), see

Historical and Statutory Notes under Education Code § 56000.
2005 Legislation
For legislative findings and declarations, cost reimbursement provisions, and urgency effective

provisions relating to Stats.2005, c. 653 (A.B.1662), see Historical and Statutory Notes under
Education Code § 33590.

2007 Legislation
For cost reimbursement and urgency effective provisions relating to Stats.2007, c. 454 (A.B.1663), see

Historical and Statutory Notes under Education Code § 56000.

Research References

Cross References

Consent, defined, see Education Code § 56021.1.
"Day" defined for purposes of this Part, see Education Code § 56023.
"District" defined for purposes of this Part, see Education Code § 56025.
Due process rights of pupil and parent with respect to special education programs, see Education

Code § 56506.
"Individualized education program" defined for purposes of this Part, see Education Code § 56032.
Juvenile court matters, see California Rules of Court, Standards of Judicial Administration, Standard

5.40.
Notice of right to copy of findings of assessment, procedure, see Education Code § 56329.
"Parent" defined for purposes of this Part, see Education Code § 56028.
"Referral for assessment" defined for purposes of this Part, see Education Code § 56029.
"Special education" defined for purposes of this Part, see Education Code § 56031.
State-mandated special education programs and services, funding, priority of programs, see

Education Code § 56836.156.

Code Of Regulations References

Education definitions, see 2 Cal. Code of Regs. § 60010.
Individualized family service plan, transition from early intervention services, see 17 Cal. Code of

Regs. § 52112.
Interagency responsibilities, assessment to determine the need for mental health services, see 2 Cal.

Code of Regs. § 60045.
Interagency responsibilities, referral to community mental health services for related services, see 2

Cal. Code of Regs. § 60040.
Occupational therapy and physical therapy, referral and assessment, see 2 Cal. Code of Regs. §



60320.
Special education, assessment plan, see 5 Cal. Code of Regs. § 3022.
Special education, hearing and vision screening, see 5 Cal. Code of Regs. § 3027.

Law Review And Journal Commentaries

Education; Expulsion of pupils in special education programs for possession of a dangerous object.
Molly K. Mosley, 26 Pac.L.J. 510 (1995).

Education; special education for students with learning disabilities.  W. David Corrick, 24 Pac.L.J.
853 (1993).

The education crisis for children in the California juvenile court system.  Kathleen Kelly, 27
Hastings Const.L.Q. 757 (2000).

Education for emotionally disturbed children in California. (1983) 17 U.S.F.L.Rev. 249.
2003 Main Volume

Notes Of Decisions

Construction with federal law   1/2 
Procedural requirements 1

. Construction with federal law

Student was not denied free and appropriate public education (FAPE) by school districts in violation of
Individual with Disabilities Education Act (IDEA) and California law; student's parent rejected all offers to
provide mental health services, student's individualized education plans (IEPs) fully addressed his educational
program and provided appropriate goals in his identified areas of need, none of his IEP team members,
including his mother, objected to identified areas of suspected disability, and student failed to identify anything
inappropriate about his IEP or what services school districts should have provided. Mendoza v. Placentia Yorba
Linda Unified School Dist., C.A.9 (Cal.)2008, 278 Fed.Appx. 737, 2008 WL 2074317, Unreported. Schools

 148(4)

1. Procedural requirements

School district did not have a mandatory duty to comply with procedural provisions of the Education Code
(Educ.C. § 56000 et seq.) with respect to application for special education services; thus, failure to comply with
those procedural provisions in a timely fashion did not constitute an actionable tort. Keech v. Berkeley Unified
School Dist.(App. 1 Dist. 1984) 210 Cal.Rptr. 7, 162 Cal.App.3d 464. Schools  89.3

§ 56321.1. Wards of the state; informed consent of parent 

     •     Historical Notes

If the child is a ward of the state and is not residing with his or her parent, the agency shall, pursuant to clause
(iii) of subparagraph (D) of paragraph (1) of subsection (a) of Section 1414 of Title 20 of the United States
Code, make reasonable efforts to obtain the informed consent from the parent, as defined in Section 56028, of
the child for an initial assessment to determine whether the child is an individual with exceptional needs.

CREDIT(S)
(Added by Stats.2005, c. 653 (A.B.1662), § 20, eff. Oct. 7, 2005.)

Sunset

Sunset of special education programs, see Education Code § 62000 et seq.



Historical Notes

Historical And Statutory Notes

2005 Legislation
For legislative findings and declarations, cost reimbursement provisions, and urgency effective

provisions relating to Stats.2005, c. 653 (A.B.1662), see Historical and Statutory Notes under
Education Code § 33590.

§ 56321.5. Right to electronically record meetings 

     •     Research References

The copy of the notice of parent rights shall include the right to electronically record the proceedings of
individualized education program team meetings as specified in subdivision (g) of Section 56341.1.

CREDIT(S)
(Added by Stats.1992, c. 106 (A.B.2267), § 1.  Amended by Stats.2007, c. 56 (A.B.685), § 39.)

Sunset

Sunset of special education programs, see Education Code § 62000 et seq.

Research References

Cross References

"Individualized education program" defined for purposes of this Part, see Education Code § 56032.
Juvenile court matters, see California Rules of Court, Standards of Judicial Administration, Standard

5.40.
"Parent" defined for purposes of this Part, see Education Code § 56028.
"Special education" defined for purposes of this Part, see Education Code § 56031.

§ 56321.6. Notice of parent rights; contents 

     •     Historical Notes

The copy of the notice of parent rights shall include information regarding the state special schools for pupils
who are deaf, hard of hearing, blind, visually impaired, or deaf-blind.

CREDIT(S)
(Added by Stats.2008, c. 245 (A.B.2555), § 1.)

Historical Notes

Historical And Statutory Notes

2008 Legislation
Section 2 of Stats.2008, c. 245 (A.B.2555), provides:
"SEC. 2. If the Commission on State Mandates determines that this act contains costs mandated by



the state, reimbursement to local agencies and school districts for those costs shall be made
pursuant to Part 7 (commencing with Section 17500) of Division 4 of Title 2 of the Government
Code."

§ 56322. Persons conducting assessment; competency; determination 

     •     Historical Notes     •     Research References

The assessment shall be conducted by persons competent to perform the assessment, as determined by the local
educational agency.

CREDIT(S)
(Added by Stats.1980, c. 797, p. 2431, § 9, eff. July 28, 1980.  Amended by Stats.1980, c. 1353, p. 4828, § 52,
eff. Sept. 30, 1980; Stats.1982, c. 1201, p. 4354, § 17, eff. Sept. 22, 1982; Stats.1987, c. 1452, § 475;
Stats.2007, c. 56 (A.B.685), § 40.)

Sunset

Sunset of special education programs, see Education Code § 62000 et seq.

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Legislative findings, declarations and intent relating to Stats.1987, c. 1452, see Historical and Statutory

Notes under Education Code § 1007.

Research References

Cross References

"County office" defined for purposes of this Part, see Education Code § 56022.
"District" defined for purposes of this Part, see Education Code § 56025.
Juvenile court matters, see California Rules of Court, Standards of Judicial Administration, Standard

5.40.
"Local plan" defined for purposes of this Part, see Education Code § 56027.
"Special education" defined for purposes of this Part, see Education Code § 56031.

Code Of Regulations References

Education definitions, see 2 Cal. Code of Regs. § 60010.
Interagency responsibilities, referral to community mental health services for related services, see 2

Cal. Code of Regs. § 60040.
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§ 56323. Admission to special education instruction; law governing 

     •     Research References

Admission of a pupil to special education instruction shall be made only in accordance with this article, Article
2.5 (commencing with Section 56333) and standards established by the board and upon a recommendation by



the individualized education program team.

CREDIT(S)
(Added by Stats.1980, c. 797, p. 2431, § 9, eff. July 28, 1980.)

Sunset

Sunset of special education programs, see Education Code § 62000 et seq.

Research References

Cross References

"Board" defined for purposes of this Part, see Education Code § 56021.
Eligibility criteria for special education and related services on basis of language and speech

disorder or specific learning disabilities, see Education Code § 56333 et seq.
"Individualized education program" defined for purposes of this Part, see Education Code § 56032.
Juvenile court matters, see California Rules of Court, Standards of Judicial Administration, Standard

5.40.
"Special education" defined for purposes of this Part, see Education Code § 56031.

Code Of Regulations References

Education definitions, see 2 Cal. Code of Regs. § 60010.
Interagency responsibilities, referral to community mental health services for related services, see 2

Cal. Code of Regs. § 60040.
2003 Main Volume

§ 56324. Psychological assessment; health assessment 

     •     Research References

(a) Any psychological assessment of pupils shall be made in accordance with Section 56320 and shall be
conducted by a credentialed school psychologist who is trained and prepared to assess cultural and ethnic
factors appropriate to the pupil being assessed.

(b) Any health assessment of pupils shall be made in accordance with Section 56320 and shall be conducted by
a credentialed school nurse or physician who is trained and prepared to assess cultural and ethnic factors
appropriate to the pupil being assessed.

CREDIT(S)
(Added by Stats.1980, c. 797, p. 2431, § 9, eff. July 28, 1980.  Amended by Stats.1980, c. 1353, p. 4828, § 53,
eff. Sept. 30, 1980.)

Sunset

Sunset of special education programs, see Education Code § 62000 et seq.

Research References

Cross References

Juvenile court matters, see California Rules of Court, Standards of Judicial Administration, Standard



5.40.
Master contracts with nonpublic, nonsectarian schools and agencies, see Education Code §§

56836.16, 56836.20.
"Special education" defined for purposes of this Part, see Education Code § 56031.

Code Of Regulations References

Education definitions, see 2 Cal. Code of Regs. § 60010.
Interagency responsibilities, referral to community mental health services for related services, see 2

Cal. Code of Regs. § 60040.
Special education, assessment, see 5 Cal. Code of Regs. § 3023.
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§ 56325. Transfer of pupil from district not operating programs under same local plan; adoption of
previously approved or development of new individualized education program; student records; funding 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) (1) As required by subclause (I) of clause (i) of subparagraph (C) of paragraph (2) of subsection (d) of
Section 1414 of Title 20 of the United States Code, the following shall apply to special education programs for
individuals with exceptional needs who transfer from district to district within the state.  In the case of an
individual with exceptional needs who has an individualized education program and transfers into a district
from a district not operating programs under the same local plan in which he or she was last enrolled in a
special education program within the same academic year, the local educational agency shall provide the pupil
with a free appropriate public education, including services comparable to those described in the previously
approved individualized education program, in consultation with the parents, for a period not to exceed 30 days,
by which time the local educational agency shall adopt the previously approved individualized education
program or shall develop, adopt, and implement a new individualized education program that is consistent with
federal and state law.

(2) In the case of an individual with exceptional needs who has an individualized education program and
transfers into a district from a district operating programs under the same special education local plan area of
the district in which he or she was last enrolled in a special education program within the same academic year,
the new district shall continue, without delay, to provide services comparable to those described in the existing
approved individualized education program, unless the parent and the local educational agency agree to
develop, adopt, and implement a new individualized education program that is consistent with federal and state
law.

(3) As required by subclause (II) of clause (i) of subparagraph (C) of paragraph (2) of subsection (d) of Section
1414 of Title 20 of the United States Code, the following shall apply to special education programs for
individuals with exceptional needs who transfer from an educational agency located outside the State of
California to a district within California.  In the case of an individual with exceptional needs who transfers from
district to district within the same academic year, the local educational agency shall provide the pupil with a
free appropriate public education, including services comparable to those described in the previously approved
individualized education program, in consultation with the parents, until the local educational agency conducts
an assessment pursuant to paragraph (1) of subsection (a) of Section 1414 of Title 20 of the United States Code,
if determined to be necessary by the local educational agency, and develops a new individualized education
program, if appropriate, that is consistent with federal and state law.

(b)(1) To facilitate the transition for an individual with exceptional needs described in subdivision (a), the new
school in which the individual with exceptional needs enrolls shall take reasonable steps to promptly obtain the
pupil's records, including the individualized education program and supporting documents and any other
records relating to the provision of special education and related services to the pupil, from the previous school



in which the pupil was enrolled, pursuant to paragraph (2) of subsection (a) of Section 99.31 of Title 34 of the
Code of Federal Regulations.

(2) The previous school in which the individual with exceptional needs was enrolled shall take reasonable steps
to promptly respond to the request from the new school.

(c) If whenever a pupil described in subdivision (a) was placed and residing in a residential nonpublic,
nonsectarian school, prior to transferring to a district in another special education local plan area, and this
placement is not eligible for funding pursuant to Section 56836.16, the special education local plan area that
contains the district that made the residential nonpublic, nonsectarian school placement is responsible for the
funding of the placement, including related services, for the remainder of the school year.  An extended year
session is included in the school year in which the session ends.  This subdivision also applies to special
education and related services required under Section 7573 of the Government Code for an individual with
exceptional needs who was placed in a residential placement by an expanded individualized education program
team, pursuant to Section 7572.5 of the Government Code, if the parent of the individual moves during the
course of the year to a district in another special education local plan area.

CREDIT(S)
(Added by Stats.1980, c. 797, p. 2431, § 9, eff. July 28, 1980.  Amended by Stats.1985, c. 795, § 7; Stats.1990,
c. 1234 (A.B.3880), § 5; Stats.1997, c. 854 (A.B.602), § 27; Stats.1998, c. 89 (A.B.598), § 35, eff. June 30,
1998, operative July 1, 1998; Stats.2005, c. 653 (A.B.1662),§ 21, eff. Oct. 7, 2005.)

Sunset

Sunset of special education programs, see Education Code § 62000 et seq.

Historical Notes

Historical And Statutory Notes

2005 Legislation
For legislative findings and declarations, cost reimbursement provisions, and urgency effective

provisions relating to Stats.2005, c. 653 (A.B.1662), see Historical and Statutory Notes under
Education Code § 33590.

2003 Main Volume
Section 6 of Stats.1990, c. 1234 (A.B.3880), provides:
"It is the intent of the Legislature that the changes effected by this act shall serve only to conform state

law to the requirements of the federal law, and shall not impose any additional state requirements
beyond those prescribed by federal law."

Legislative findings, declarations and intent, studies, reports and funding relating to Stats.1997, c.
854 (A.B.602), see Historical and Statutory Notes under Education Code § 56836.

Research References

Cross References

Conditions of discharge for disabled children or youths with active individualized education
programs, see Government Code § 7579.1.

"Day" defined for purposes of this Part, see Education Code § 56023.
"District" defined for purposes of this Part, see Education Code § 56025.
"Individualized education program" defined for purposes of this Part, see Education Code § 56032.
Interagency responsibilities for providing services to handicapped children, see Government Code §



7570 et seq.
Juvenile court matters, see California Rules of Court, Standards of Judicial Administration, Standard

5.40.
"Local plan" defined for purposes of this Part, see Education Code § 56027.
"Nonpublic, nonsectarian school" defined for purposes of this Part, see Education Code § 56034.
"Parent" defined for purposes of this Part, see Education Code § 56028.
Parental rights, see Education Code § 56321.
"Special education" defined for purposes of this Part, see Education Code § 56031.
State-mandated special education programs and services, funding, priority of programs, see

Education Code § 56836.156.
Timelines affecting special education programs, see Education Code § 56043.

Code Of Regulations References

Education definitions, generally, see 2 Cal. Code of Regs. § 60010.
Juvenile court matters, role of juvenile court, standards of judicial administration recommended by

the Judicial Council, see California Rules of Court Appendix, Standards of Judicial
Administration, § 24.

Individualized family service plan, transfer, see 17 Cal. Code of Regs. § 52111.
Interagency responsibilities,

Referral to community mental health services for related services, see 2 Cal. Code of Regs. § 60040.
Transfers and interim placements, see 2 Cal. Code of Regs. § 60055.

Special education, identification, referral, and assessment, transfer, see 5 Cal. Code of Regs. § 3024.

Law Review And Journal Commentaries

Construction of "stay-put" provision of Education of the Handicapped Act (20 U.S.C.A. sec. 1415
(e)(3)), that handicapped child shall remain in current educational placement pending
proceedings conducted under section, 103 A.L.R. Fed. 1201, § 11 (1991).

Review of Selected 1990 California Legislation.  22 Pac.L.J. 537 (1991).
2003 Main Volume

Notes Of Decisions

Final placement 3
Interim placement 2
Stay put placement 1
Tuition reimbursement 4

1. Stay put placement

Proper "stay put" placement for special education student who transferred to new school district, to which
student was entitled under IDEA during pendency of dispute with receiving district over student's permanent
placement, was interim placement which receiving district was required to make under California law, rather
than student's pre-transfer placement. Termine ex rel. Termine v. William S. Hart Union High School Dist.,
C.D.Cal.2002, 219 F.Supp.2d 1049, remanded 354 F.3d 1004, opinion ordered depublished 360 F.3d 1141,
amended and superseded 90 Fed.Appx. 200, 2004 WL 500994. Schools  154(2.1)

School district's appeal of decision of California's Special Education Hearing Office (SEHO) regarding
financial responsibility for nonpublic school attended by special education student was moot; school district
repeatedly admitted that nonpublic school was appropriate "stay put" placement under Individual with
Disabilities Education Act (IDEA) and California law for school year and that it would continue to fund
student's placement at school. Termine ex rel. Termine v. William S. Hart Union High School Dist., C.A.9



(Cal.)2007, 249 Fed.Appx. 583, 2007 WL 2852528, Unreported. Schools  155.5(2.1)

Nonpublic school special education student attended was not only interim placement to serve as appropriate
"stay put" placement under Individual with Disabilities Education Act (IDEA) and California law, and thus
district court's failure to specifically designate school as student's "stay put" placement was proper. Termine ex
rel. Termine v. William S. Hart Union High School Dist., C.A.9 (Cal.)2007, 249 Fed.Appx. 583, 2007 WL
2852528, Unreported. Schools  148(2.1)

2. Interim placement

School district materially failed to implement special education student's individualized education plan (IEP) to
extent possible with existing resources and denied student a free and public education (FAPE) in violation of
Individuals with Disabilities in Education Act (IDEA) and California law; school's proposed interim placement
provided that student spend 32 percent of her time in general education even though IEP from previous school
provided that student spend no time in general education, and school had ability to place student in nonpublic
school student had been attending. Termine ex rel. Termine v. William S. Hart Union High School Dist., C.A.9
(Cal.)2007, 249 Fed.Appx. 583, 2007 WL 2852528, Unreported. Schools  154(2.1)

School district denied special education student a free and public education (FAPE) when it did not
immediately make interim placement offer to student who transferred to new school, as required under
California law. Termine ex rel. Termine v. William S. Hart Union High School Dist., C.A.9 (Cal.)2007, 249
Fed.Appx. 583, 2007 WL 2852528, Unreported. Schools  154(2.1)

3. Final placement

School district failed to properly implement special education student's individualized education program (IEP)
from previous school and denied her free and public education (FAPE) in violation of Individual with
Disabilities Education Act (IDEA) and California law; school failed to conduct IEP meeting and make final
placement offer to student. Termine ex rel. Termine v. William S. Hart Union High School Dist., C.A.9
(Cal.)2007, 249 Fed.Appx. 583, 2007 WL 2852528, Unreported. Schools  148(2.1)

4. Tuition reimbursement

School district was required to reimburse special education student for portion of nonpublic school tuition under
Individual with Disabilities Education Act (IDEA) and California law, although student's mother contributed to
delay in student's assessment and ultimate failure to hold individualized education program (IEP) meeting;
school district denied student a free and public education (FAPE) for each of contested periods, and student's
placement at nonpublic school was appropriate. Termine ex rel. Termine v. William S. Hart Union High School
Dist., C.A.9 (Cal.)2007, 249 Fed.Appx. 583, 2007 WL 2852528, Unreported. Schools  154(4)

§ 56326. Referrals for further assessment and recommendations 

     •     Research References

A pupil may be referred, as appropriate, for further assessment and recommendations to the California Schools
for the Deaf or Blind or the Diagnostic Centers.

CREDIT(S)
(Added by Stats.1980, c. 797, p. 2432, § 9, eff. July 28, 1980.  Amended by Stats.1992, c. 759 (A.B.1248), § 30,
eff. Sept. 21, 1992.)

Sunset

Sunset of special education programs, see Education Code § 62000 et seq.



Research References

Cross References

Juvenile court matters, see California Rules of Court, Standards of Judicial Administration, Standard
5.40.

Referrals for further assessment and recommendations, deaf, blind, or neurologically handicapped
children, not constituting placements in state special schools, see Education Code § 56367.

"Special education" defined for purposes of this Part, see Education Code § 56031.

Code Of Regulations References

Education definitions, see 2 Cal. Code of Regs. § 60010.
Interagency responsibilities, referral to community mental health services for related services, see 2

Cal. Code of Regs. § 60040.
Special education, identification, referral, and assessment, assessment option: referral to state

schools for further assessment, see 5 Cal. Code of Regs. § 3025.
2003 Main Volume

§ 56327. Results; reports 

     •     Research References

The personnel who assess the pupil shall prepare a written report, or reports, as appropriate, of the results of
each assessment.  The report shall include, but not be limited to, all the following:

(a) Whether the pupil may need special education and related services.

(b) The basis for making the determination.

(c) The relevant behavior noted during the observation of the pupil in an appropriate setting.

(d) The relationship of that behavior to the pupil's academic and social functioning.

(e) The educationally relevant health and development, and medical findings, if any.

(f) For pupils with learning disabilities, whether there is such a discrepancy between achievement and ability
that it cannot be corrected without special education and related services.

(g) A determination concerning the effects of environmental, cultural, or economic disadvantage, where
appropriate.

(h) The need for specialized services, materials, and equipment for pupils with low incidence disabilities,
consistent with guidelines established pursuant to Section 56136.

CREDIT(S)
(Added by Stats.1980, c. 797, p. 2432, § 9, eff. July 28, 1980.  Amended by Stats.1980, c. 1353, p. 4829, § 54,
eff. Sept. 30, 1980; Stats.1982, c. 1334, p. 4948, § 4.)

Sunset

Sunset of special education programs, see Education Code § 62000 et seq.



Research References

Cross References

Juvenile court matters, see California Rules of Court, Standards of Judicial Administration, Standard
5.40.

"Low incidence disability" defined for purposes of this Part, see Education Code § 56026.5.
"Special education" defined for purposes of this Part, see Education Code § 56031.

Code Of Regulations References

Contracting for individually administered tests of psychological functioning due to the unavailability
of school psychologists, see 5 Cal. Code of Regs.§ 3029.

Education definitions, see 2 Cal. Code of Regs. § 60010.
Interagency responsibilities, assessment to determine the need for mental health services, see 2 Cal.

Code of Regs. § 60045.
Interagency responsibilities, referral to community mental health services for related services, see 2

Cal. Code of Regs. § 60040.
Special education,

Assessment, see 5 Cal. Code of Regs. § 3023.
Audiological assessment, see 5 Cal. Code of Regs. § 3028.
Hearing and vision screening, see 5 Cal. Code of Regs. § 3027.

§ 56328. School site level and regional level service; utilization 

     •     Historical Notes     •     Research References

Notwithstanding the provisions of this chapter, a special education local plan area may utilize a school site level
and a regional level service, as provided for under Section 56336.2 as it read immediately prior to the operative
date of this section, to provide the services required by this chapter.

CREDIT(S)
(Added by Stats.1980, c. 797, p. 2432, § 9, eff. July 28, 1980.  Amended by Stats.1987, c. 1452, § 476;
Stats.2007, c. 56 (A.B.685), § 41.)

Sunset

Sunset of special education programs, see Education Code § 62000 et seq.

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Legislative findings, declarations and intent relating to Stats.1987, c. 1452, see Historical and Statutory

Notes under Education Code § 1007.

Research References

Cross References



"County office" defined for purposes of this Part, see Education Code § 56022.
"District" defined for purposes of this Part, see Education Code § 56025.
Juvenile court matters, see California Rules of Court, Standards of Judicial Administration, Standard

5.40.
"Local plan" defined for purposes of this Part, see Education Code § 56027.
"Special education" defined for purposes of this Part, see Education Code § 56031.

Code Of Regulations References

Education definitions, see 2 Cal. Code of Regs. § 60010.
Interagency responsibilities, referral to community mental health services for related services, see 2

Cal. Code of Regs. § 60040.
2003 Main Volume

§ 56328. Schoolsite level and regional level service; utilization 

     •     Historical Notes     •     Research References

Notwithstanding the provisions of this chapter, a special education local plan area may utilize a schoolsite level
and a regional level service, as provided for under Section 56336.2 as it read prior to July 28, 1980, to provide
the services required by this chapter.

CREDIT(S)
(Added by Stats.1980, c. 797, p. 2432, § 9, eff. July 28, 1980.  Amended by Stats.1987, c. 1452, § 476;
Stats.2007, c. 56 (A.B.685), § 41; Stats.2008, c. 179 (S.B.1498), § 58.)

Historical Notes

Historical And Statutory Notes

2008 Legislation
Stats.2008, c. 179 (S.B.1498), made nonsubstantive changes to maintain the code.
Subordination of legislation by Stats.2008, c. 179 (S.B.1498), to other 2008 legislation, see Historical

and Statutory Notes under Business and Professions Code § 108.
2003 Main Volume
Legislative findings, declarations and intent relating to Stats.1987, c. 1452, see Historical and Statutory

Notes under Education Code § 1007.

Research References

Cross References

"County office" defined for purposes of this Part, see Education Code § 56022.
"District" defined for purposes of this Part, see Education Code § 56025.
Juvenile court matters, see California Rules of Court, Standards of Judicial Administration, Standard

5.40.
"Local plan" defined for purposes of this Part, see Education Code § 56027.
"Special education" defined for purposes of this Part, see Education Code § 56031.

Code Of Regulations References

Education definitions, see 2 Cal. Code of Regs. § 60010.
Interagency responsibilities, referral to community mental health services for related services, see 2



Cal. Code of Regs. § 60040.
2003 Main Volume

§ 56329. Notice to parents or guardians; independent educational assessments; hearings; proposals for
publicly financed nonpublic placements 

     •     Historical Notes     •     Research References     •     Notes of Decisions

As part of the assessment plan given to parents or guardians pursuant to Section 56321, the parent or guardian
of the pupil shall be provided with a written notice that shall include all of the following information:

(a)(1) Upon completion of the administration of tests and other assessment materials, an individualized
education program team meeting, including the parent or guardian and his or her representatives, shall be
scheduled, pursuant to Section 56341, to determine whether the pupil is an individual with exceptional needs as
defined in Section 56026, and to discuss the assessment, the educational recommendations, and the reasons for
these recommendations.

(2) In making a determination of eligibility under paragraph (1), a pupil shall not, pursuant to Section
1414(b)(5) of Title 20 of the United States Code, and Section 300.306(b) of Title 34 of the Code of Federal
Regulations, be determined to be an individual with exceptional needs if the determinant factor for the
determination is one of the following in subparagraphs (A) to (C), inclusive, plus subparagraph (D):

(A) Lack of appropriate instruction in reading, including the essential components of reading instruction as
defined in Section 6368(3) of Title 20 of the United States Code.

(B) Lack of appropriate instruction in mathematics.

(C) Limited-English proficiency.

(D) If the pupil does not otherwise meet the eligibility criteria under Section 300.8(a) of Title 34 of the Code of
Federal Regulations.

(3) A copy of the assessment report and the documentation of determination of eligibility shall be given to the
parent or guardian.

(b) A parent or guardian has the right to obtain, at public expense, an independent educational assessment of the
pupil from qualified specialists, as defined by regulations of the board, if the parent or guardian disagrees with
an assessment obtained by the public education agency, in accordance with Section 300.502 of Title 34 of the
Code of Federal Regulations.  A parent or guardian is entitled to only one independent educational assessment
at public expense each time the public education agency conducts an assessment with which the parent or
guardian disagrees.  If a public education agency observed the pupil in conducting its assessment, or if its
assessment procedures make it permissible to have in-class observation of a pupil, an equivalent opportunity
shall apply to an independent educational assessment of the pupil in the pupil's current educational placement
and setting, and observation of an educational placement and setting, if any, proposed by the public education
agency, regardless of whether the independent educational assessment is initiated before or after the filing of a
due process hearing proceeding.

(c) The public education agency may initiate a due process hearing pursuant to Chapter 5 (commencing with
Section 56500) to show that its assessment is appropriate.  If the final decision resulting from the due process
hearing is that the assessment is appropriate, the parent or guardian maintains the right for an independent
educational assessment, but not at public expense.

If the parent or guardian obtains an independent educational assessment at private expense, the results of the
assessment shall be considered by the public education agency with respect to the provision of free appropriate
public education to the child, and may be presented as evidence at a due process hearing pursuant to Chapter 5



(commencing with Section 56500) regarding the child.  If a public education agency observed the pupil in
conducting its assessment, or if its assessment procedures make it permissible to have in-class observation of a
pupil, an equivalent opportunity shall apply to an independent educational assessment of the pupil in the pupil's
current educational placement and setting, and observation of an educational placement and setting, if any,
proposed by the public education agency, regardless of whether the independent educational assessment is
initiated before or after the filing of a due process hearing proceeding.

(d) If a parent or guardian proposes a publicly financed placement of the pupil in a nonpublic school, the public
education agency shall have an opportunity to observe the proposed placement and the pupil in the proposed
placement, if the pupil has already been unilaterally placed in the nonpublic school by the parent or guardian.
An observation conducted pursuant to this subdivision shall only be of the pupil who is the subject of the
observation and shall not include the observation or assessment of any other pupil in the proposed placement.
The observation or assessment by a public education agency of a pupil other than the pupil who is the subject of
the observation pursuant to this subdivision may be conducted, if at all, only with the consent of the parent or
guardian pursuant to this article.  The results of an observation or assessment of any other pupil in violation of
this subdivision shall be inadmissible in a due process or judicial proceeding regarding the free appropriate
public education of that other pupil.

CREDIT(S)
(Added by Stats.1980, c. 797, p. 2432, § 9, eff. July 28, 1980.  Amended by Stats.1982, c. 1201, p. 4354, § 18,
eff. Sept. 22, 1982; Stats.1998, c. 691 (S.B.1686), § 27; Stats.2002, c. 492 (A.B.1859), § 23; Stats.2003, c. 368
(S.B.145), § 1; Stats.2005, c. 653 (A.B.1662), § 22, eff. Oct. 7, 2005; Stats.2007, c. 454 (A.B.1663), § 16, eff.
Oct. 10, 2007.)

Sunset

Sunset of special education programs, see Education Code § 62000 et seq.

Historical Notes

Historical And Statutory Notes

2003 Legislation
Section 5 of Stats.2003, c. 368 (S.B.145), provides:
"SEC. 5. No reimbursement is required by this act pursuant to Section 6 of Article XIII B of the

California Constitution because this act implements a federal law or regulation and results only
in costs mandated by the federal government, within the meaning of Section 17556 of the
Government Code."

2005 Legislation
For legislative findings and declarations, cost reimbursement provisions, and urgency effective

provisions relating to Stats.2005, c. 653 (A.B.1662), see Historical and Statutory Notes under
Education Code § 33590.

2007 Legislation
For cost reimbursement and urgency effective provisions relating to Stats.2007, c. 454 (A.B.1663), see

Historical and Statutory Notes under Education Code § 56000.

Research References

Cross References

"Board" defined for purposes of this Part, see Education Code § 56021.
Due process rights of pupil and parent with respect to special education programs, see Education



Code § 56506.
"Individualized education program" defined for purposes of this Part, see Education Code § 56032.
Interagency responsibilities for providing services to disabled children, see Government Code §

7570 et seq.
Juvenile court matters, see California Rules of Court, Standards of Judicial Administration, Standard

5.40.
"Parent" defined for purposes of this Part, see Education Code § 56028.
"Special education" defined for purposes of this Part, see Education Code § 56031.

Code Of Regulations References

Education definitions, see 2 Cal. Code of Regs. § 60010.
Interagency responsibilities, referral to community mental health services for related services, see 2

Cal. Code of Regs. § 60040.
Occupational therapy and physical therapy, referral and assessment, see 2 Cal. Code of Regs. §

60320.
Special education, assessment plan, see 5 Cal. Code of Regs. § 3022.

Law Review And Journal Commentaries

Education; expulsion of pupils in special education programs for possession of a dangerous object'
Education Code § 48915.6 (New).  AB 3816 (O'Connell); 1994 Stat. Ch. 1287.  26 Pac.L.J. 510
(1995).

2003 Main Volume

Notes Of Decisions

Expert witnesses 1
Judicial notice 2
Purpose   1/2 
Right to evaluation at public expense 3

. Purpose

Purpose of California Education Code section providing parents an equivalent opportunity for an independent
educational assessment is to level the playing field between the parents and a more knowledgeable school
district. L.M. ex rel. Sam M. v. Capistrano Unified School Dist., C.A.9 (Cal.)2008, 538 F.3d 1261. Schools

 148(2.1)

1. Expert witnesses

School district's procedural flaw during development of autistic student's individualized educational program
(IEP), by limiting parents' pediatric neurologist's observation of student's proposed program to 20 minutes, did
not deprive parents of their right to meaningfully participate in due process hearing; neurologist could have
gone back on other occasions for more 20-minute visits, neurologist conceded that she was able to provide
parents with an informed an independent opinion, and parents presented the opinion of neurologist during the
due process hearing. L.M. ex rel. Sam M. v. Capistrano Unified School Dist., C.A.9 (Cal.)2008, 538 F.3d 1261.
Schools  148(3)

Parents of 10-year-old autistic student were entitled to have their expert observe special education placement
proposed by school district prior to administrative hearing relating to propriety of placement. Benjamin G. v.
Special Educ. Hearing Office (App. 2 Dist. 2005) 32 Cal.Rptr.3d 366, 131 Cal.App.4th 875. Schools 
148(3)



2. Judicial notice

On appeal from trial court's denial of petition for writ of mandate filed by autistic student, through guardian ad
litem, challenging school district's refusal to allow student's expert to observe special education placement
proposed by district prior to administrative hearing relating to propriety of proposed placement, Court of
Appeal would judicially notice order in another administrative hearing on same subject and legislative history
of statute enacted in response to such order. Benjamin G. v. Special Educ. Hearing Office (App. 2 Dist. 2005)
32 Cal.Rptr.3d 366, 131 Cal.App.4th 875. Evidence  33; Evidence  48

3. Right to evaluation at public expense

Los Angeles school district had no statutory duty to fund independent educational evaluation (IEE) for disabled
student; because district had never provided assessment of student, no statutory right to public reimbursement
of his assessment arose. Los Angeles Unified School Dist. v. D.L., C.D.Cal.2008, 548 F.Supp.2d 815. Schools

 148(2.1)

Parents of disabled student have right to independent educational evaluation (IEE) at public expense if parent
disagrees with assessment obtained by school district and school district does not prove its assessment is
appropriate in due process hearing. Los Angeles Unified School Dist. v. D.L., C.D.Cal.2008, 548 F.Supp.2d
815. Schools  148(2.1)

§ 56330. Interpretation of assessment data; conformance with federal regulations 

     •     Historical Notes     •     Research References

A local educational agency shall follow the procedures in Section 300.306(c) of Title 34 of the Code of Federal
Regulations when interpreting assessment data for the purpose of determining if a child is an individual with
exceptional needs under Section 56026.

CREDIT(S)
(Added by Stats.2002, c. 492 (A.B.1859), § 24.  Amended by Stats.2007, c. 56 (A.B.685), § 42.)

Sunset

Sunset of special education programs, see Education Code § 62000 et seq.

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Former § 56330, enacted by Stats.1976, c. 1010, § 2; amended by Stats.1977, c. 1247, § 20; Stats.1978,

c. 402, § 6, derived from Educ.C.1959, § 7015, added by Stats.1974, c. 1532, § 1, relating to general
requirements for a special education program, was repealed by Stats.1980, c. 797, p. 2411, § 8, eff.
July 28, 1980.

Research References

Cross References

"County office" defined for purposes of this Part, see Education Code § 56022.
"District" defined for purposes of this Part, see Education Code § 56025.



"Local plan" defined for purposes of this Part, see Education Code § 56027.
"Special education" defined for purposes of this Part, see Education Code § 56031.

§ 56331. Referral of pupil to community mental health service 
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(a) A pupil who is suspected of needing mental health services may be referred to a community mental health
service in accordance with Section 7576 of the Government Code.

(b) Prior to referring a pupil to a county mental health agency for services, the local educational agency shall
follow the procedures set forth in Section 56320 and conduct an assessment in accordance with Sections
300.301 to 300.306, inclusive, of Title 34 of the Code of Federal Regulations.  If an individual with exceptional
needs is identified as potentially requiring mental health services, the local educational agency shall request the
participation of the county mental health agency in the individualized education program.  A local educational
agency shall provide any specially-designed instruction required by an individualized education program,
including related services such as counseling services, parent counseling and training, psychological services,
or social work services in schools as defined in Section 300.34 of Title 34 of the Code of Federal Regulations.
If the individualized education program of an individual with exceptional needs includes a functional behavioral
assessment and behavior intervention plan, in accordance with Section 300.530 of Title 34 of the Code of
Federal Regulations, the local educational agency shall provide documentation upon referral to a county mental
health agency.  Local educational agencies shall provide related services, by qualified personnel, unless the
individualized education program team designates a more appropriate agency for the provision of services.
Local educational agencies and community mental health services shall work collaboratively to ensure that
assessments performed prior to referral are as useful as possible to the community mental health service agency
in determining the need for mental health services and the level of services needed.

CREDIT(S)
(Added by Stats.2004, c. 493 (S.B.1895), § 2, eff. Sept. 13, 2004.  Amended by Stats.2007, c. 56 (A.B.685), §
43.)

Sunset

Sunset of special education programs, see Education Code §§ 62000 et seq.

Historical Notes

Historical And Statutory Notes

1980 Legislation
Former § 56331, enacted by Stats.1976, c. 1010, § 2; amended by Stats.1977, c. 1247, § 21; derived

from Educ.C.1959, § 7016, added by Stats.1974, c. 1532, § 1, relating to inclusion of preschool
projects, was repealed by Stats.1980, c. 797, p. 2411, § 8, eff. July 28, 1980.

2004 Legislation
For cost reimbursement, funding allocation, and urgency effective provisions relating to Stats.2004, c.

493 (S.B.1895), see Historical and Statutory Notes under Education Code § 56139.

Research References

Cross References

Community mental health services, provision of mental health services required in individualized



education program of a pupil, see Government Code § 7576.

Code Of Regulations References

Definitions, abbreviations and program terms,
County of origin, see 9 Cal. Code of Regs. § 1810.207.5.
Host county, see 9 Cal. Code of Regs. § 1810.220.5.

§ 56331. Referral of pupil to community mental health service 
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(a) A pupil who is suspected of needing mental health services may be referred to a community mental health
service in accordance with Section 7576 of the Government Code.

(b) Prior to referring a pupil to a county mental health agency for services, the local educational agency shall
follow the procedures set forth in Section 56320 and conduct an assessment in accordance with Sections
300.301 to 300.306, inclusive, of Title 34 of the Code of Federal Regulations.  If an individual with exceptional
needs is identified as potentially requiring mental health services, the local educational agency shall request the
participation of the county mental health agency in the individualized education program.  A local educational
agency shall provide any specially designed instruction required by an individualized education program,
including related services such as counseling services, parent counseling and training, psychological services,
or social work services in schools as defined in Section 300.34 of Title 34 of the Code of Federal Regulations.
If the individualized education program of an individual with exceptional needs includes a functional behavioral
assessment and behavior intervention plan, in accordance with Section 300.530 of Title 34 of the Code of
Federal Regulations, the local educational agency shall provide documentation upon referral to a county mental
health agency.  Local educational agencies shall provide related services, by qualified personnel, unless the
individualized education program team designates a more appropriate agency for the provision of services.
Local educational agencies and community mental health services shall work collaboratively to ensure that
assessments performed prior to referral are as useful as possible to the community mental health service agency
in determining the need for mental health services and the level of services needed.

CREDIT(S)
(Added by Stats.2004, c. 493 (S.B.1895), § 2, eff. Sept. 13, 2004.  Amended by Stats.2007, c. 56 (A.B.685), §
43; Stats.2008, c. 179 (S.B.1498), § 59.)

Sunset

Sunset of special education programs, see Education Code §§ 62000 et seq.

Historical Notes

Historical And Statutory Notes

1980 Legislation
Former § 56331, enacted by Stats.1976, c. 1010, § 2; amended by Stats.1977, c. 1247, § 21; derived

from Education Code 1959, § 7016, added by Stats.1974, c. 1532, § 1, relating to inclusion of
preschool projects, was repealed by Stats.1980, c. 797, p. 2411, § 8, eff. July 28, 1980.

2004 Legislation
For cost reimbursement, funding allocation, and urgency effective provisions relating to Stats.2004, c.

493 (S.B.1895), see Historical and Statutory Notes under Education Code § 56139.
2008 Legislation
Stats.2008, c. 179 (S.B.1498), made nonsubstantive changes to maintain the code.



Subordination of legislation by Stats.2008, c. 179 (S.B.1498), to other 2008 legislation, see Historical
and Statutory Notes under Business and Professions Code § 108.

Research References

Cross References

Community mental health services, provision of mental health services required in individualized
education program of a pupil, see Government Code § 7576.

Code Of Regulations References

Definitions, abbreviations and program terms,
County of origin, see 9 Cal. Code of Regs. § 1810.207.5.
Host county, see 9 Cal. Code of Regs. § 1810.220.5.

ELECTIONS CODE

DIVISION 2. VOTERS

Chapter 3. Cancellation And Voter File Maintenance

Article 1. General Provisions

§ 2200. Permanent registration 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The registration of a voter is permanent for all purposes during his or her life, unless and until the affidavit of
registration is canceled by the county elections official for any of the causes specified in this article.

CREDIT(S)
(Stats.1994, c. 920 (S.B.1547), § 2.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Legislative intent relating to Stats.1994, c. 920 (S.B.1547), § 2, see Historical and Statutory Notes under

Elections Code § 1.
Derivation: Former § 382, enacted by Stats.1961, c. 23, p. 599, § 382.
Former § 700, added by Stats.1976, c. 1275, § 12.
Elections Code 1939, § 292 (added by Stats.1939, c. 27, p. 326, § 7).



Elections Code 1939, § 292 (Stats.1939, c. 26, p. 66).
Pol.C. § 1106, amended Code Am.1873-74, c. 610, p. 16, § 29; Code Am.1880, c. 102, p. 78, § 8;

Stats.1911, Ex.Sess., c. 60, p. 243, § 1; Stats.1931, p. lxxxiii, § 1; Stats.1931, c. 1105, p. 2323, § 2;
Stats.1933, c. 935, p. 2469,§ 1.

Research References

Cross References

County, City, defined for purposes of this Code, see Elections Code § 310.
Elections official, defined for purposes of this Code, see Elections Code § 320.
Grounds for cancellation of registration, see Elections Code § 2201.
Initiative regulations on amendability of this section, see Elections Code § 2123.
Voter, defined for purposes of this Code, see Elections Code § 359.
Voter registration, generally, see Elections Code § 2100 et seq.
Voter registration, violations, penal provisions, see Elections Code § 18100 et seq.
2003 Main Volume

Collateral References:

 Am Jur 2d Elections §107.

Notes Of Decisions

Cancellation of registration 2
Construction and application 1

1. Construction and application

Re-registration is not required for the annual school election. People ex rel. Lee v. Prewett (1899) 124 Cal. 7,
56 P. 619. Elections  97

The great register remains for all purposes required by law until the new registration is completed. People ex
rel. Lee v. Prewett (1899) 124 Cal. 7, 56 P. 619. Elections  108

2. Cancellation of registration

Privilege of canceling voting registration may be exercised by registered voter without stating reason therefor in
authorized request for cancellation. Olson v. City of Hawthorne (App. 2 Dist. 1965) 45 Cal.Rptr. 48, 235
Cal.App.2d 51. Elections  108

It is true, the county clerk testified that the great register was "canceled' on May 27th, but he evidently testified
to a mere conclusion of law.  The statute makes no provision for canceling the old register before commencing
a new one. Falltrick v. Sullivan (1898) 119 Cal. 613, 51 P. 947.

§ 2201. Grounds for cancellation 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The county elections official shall cancel the registration in the following cases:

(a) At the signed, written request of the person registered.



(b) When the mental incompetency of the person registered is legally established as provided in Sections 2208,
2209, 2210, and 2211.

(c) Upon proof that the person is presently imprisoned or on parole for conviction of a felony.

(d) Upon the production of a certified copy of a judgment directing the cancellation to be made.

(e) Upon the death of the person registered.

(f) Pursuant to Article 2 (commencing with Section 2220).

(g) Upon official notification that the voter is registered to vote in another county or state.

(h) Upon proof that the person is otherwise ineligible to vote.

CREDIT(S)
(Stats.1994, c. 920 (S.B.1547), § 2.  Amended by Stats.1995, c. 896 (S.B.379), § 1; Stats.1996, c. 1123
(A.B.1714), § 8.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Legislative intent relating to Stats.1994, c. 920 (S.B.1547), § 2, see Historical and Statutory Notes under

Elections Code § 1.
Derivation: Former § 383, enacted by Stats.1961, c. 23, p. 599, § 383, amended by Stats.1965, c. 26, p.

903, § 1; Stats.1965, c. 451, p. 1762, § 2; Stats.1969, c. 810, p. 1633, § 2, Stats.1975, c. 704, § 54;
Stats.1975, c. 1197, § 1.

Former § 701, added by Stats.1976, c. 1275, § 12, amended by Stats.1978, c. 3,§ 1; Stats.1978, c. 1363,
§ 1; Stats.1979, c. 1066, § 4; Stats.1982, c. 656,§ 1; Stats.1982, c. 1166, § 4; Stats.1983, c. 811, § 1;
Stats.1983, c. 820,§ 9.5; Stats.1984, c. 649, § 1.

Elections Code 1935, § 293 (added by Stats.1939, c. 27, p. 326, § 7, amended by Stats.1959, c. 702, p.
2671, § 1).

Elections Code 1939, § 293 (Stats.1939, c. 26, p. 67).
Elections Code 1939, § 293.5 (added by Stats.1950, 3rd Ex.Sess., c. 12, p. 21, § 7, amended by

Stats.1959, c. 702, p. 2671, § 2).
Elections Code 1939, § 293.5 (added by Stats.1943, c. 865, p. 2679, § 2, amended by Stats.1944, 3rd

Ex.Sess., c. 1, p. 6, § 10).
Pol.C. § 1106, amended Code Am.1873-74, c. 610, § 29; Code Am.1880, c. 102, § 8; Stats.1911,

Ex.Sess., c. 60, § 1; Stats.1931, p. lxxxiii, § 1; Stats.1931, c. 1105, § 2; Stats.1933, c. 935, § 1.

Research References

Cross References

County, City, defined for purposes of this Code, see Elections Code § 310.
Elections official, defined for purposes of this Code, see Elections Code § 320.
Felonies, definition and penalties, see Penal Code §§ 17 and 18.
Felony, definition and penalties, see Penal Code §§ 17, 18.
Initiative regulations on amendability of this section, see Elections Code § 2123.
Persons ineligible to vote, see Const. Art. 2, § 4.
Returned postcards and sample ballots, actions by county elections officials, cancellation of affidavit

of registration, see Elections Code § 2224.



Voter, defined for purposes of this Code, see Elections Code § 359.

Code Of Regulations References

Cancellation of voter registration, notice to voter, form, see 2 Cal. Code of Regs. § 20070.
Statewide voter registration database, elections management system requirements, see 2 Cal. Code

of Regs. § 20108.20.
2003 Main Volume

Collateral References:

Witkin, Summary (9th ed) Const Law §166
Cal Jur 3d Elect §51
 Cal Digest of Official Reports 3d Series Elections §8.
 Am Jur 2d Elections §110.
Effect of conviction under federal law, or law of another state or country, on right to vote or hold

public office.  39 ALR3d 303.

Notes Of Decisions

Conviction of crime 6
Due process 2
Fraud 3
Missing information 5
Restoration of registration 7
Validity of prior law 1
Voter's request 4

1. Validity of prior law

Provisions of statute, if any, which are inconsistent with the language of Const., Art. 2, § 4 temporarily
disfranchising any convicted felons while they are serving time in prison or while they are on parole are
constitutionally invalid and ineffectual. Flood v. Riggs (App. 1 Dist. 1978) 145 Cal.Rptr. 573, 80 Cal.App.3d
138. Elections  18

2. Due process

Before the right of suffrage may be denied to an individual, he must have notice and an opportunity to be heard
in the manner provided by law. Pierce v. Superior Court in and for Los Angeles County (1934) 1 Cal.2d 759, 37
P.2d 460.

3. Fraud

State may proceed by equity action, instituted by attorney general, in superior court to purge great register of
fraudulent registrations of voters in county. Pierce v. Superior Court in and for Los Angeles County (1934) 1
Cal.2d 759, 37 P.2d 460. Elections  112

4. Voter's request

When affidavit of registration is canceled by county clerk at request of voter, voter ceases to be registered voter.
Olson v. City of Hawthorne (App. 2 Dist. 1965) 45 Cal.Rptr. 48, 235 Cal.App.2d 51. Elections  108

5. Missing information

The instances specified in Pol.C. former § 1106, setting forth the instances in which it is made the duty of the
county clerk to cancel entries of registration of voters, do not include the cancellation of affidavits of



registration on account of defects of form, or on account of failure of the affidavits to contain answers to
questions as to whether affiant could read the Constitution in English, etc., which, under § 1097 (repealed),
should have been answered; the provisions of the latter section being directory and not mandatory. Pohlmann v.
Patty (App. 1917) 33 Cal.App. 390, 165 P. 447. Elections  108

6. Conviction of crime

Decision of three named county clerks who had refused to register convicted felons as voters not to contest
felons' action challenging California constitutional provision and implementing statutes disenfranchising
convicted felons, and those clerks' representations that they would permit convicted felons whose terms of
incarceration and parole had expired to register and vote, did not render case moot where action had been
brought on behalf of all convicted felons situated similarly to plaintiffs, clerk of another county had been added
as a named defendant and relief in the nature of declaratory relief had been granted by California supreme
court. Richardson v. Ramirez, U.S.Cal.1974, 94 S.Ct. 2655, 418 U.S. 24, 41 L.Ed.2d 551, 72 O.O.2d 232, on
remand 117 Cal.Rptr. 562, 12 Cal.3d 912, 528 P.2d 378. Federal Courts  513

Conviction for procuring election registration when not entitled to it is "infamous crime" within statute
authorizing cancellation of election registration on conviction for infamous crime. Ferreira v. Keller (App. 4
Dist. 1970) 84 Cal.Rptr. 253, 4 Cal.App.3d 292. Elections  108

Not every conviction of a voter results in disenfranchisement; the officer in charge of voter registration should
make a determination whether, from his knowledge of the particular crime and underlying facts, the crime is
infamous; aid of the county counsel should be sought if necessary. 53 Op.Atty.Gen. 43, 2-3-70.

7. Restoration of registration

Persons whose voter's registrations were cancelled for failure to vote at the Nov. 6, 1962, general election,
could vote at special election on Jan. 15, 1963, as long as their affidavits of registration had been restored
pursuant to provision of former § 383 and such restoration was prior to special election. 41 Op.Atty.Gen. 9,
1-11-63.

Voters whose registrations were cancelled for not voting at general election in November, 1960, but who had
their registrations restored on or before January 12, 1961 would be eligible to vote at election to be held on
March 7, 1961. 37 Op.Atty.Gen. 14, 1-20-61.

§ 2202. Uncanceled affidavits of registration; requirements for maintenance, recordation, and disposal 
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(a) The county elections official shall preserve all uncanceled affidavits of registration in a secure manner that
will protect the confidentiality of the voter information consistent with Section 2194.

The affidavits of registration shall constitute the register required to be kept by Article 5 (commencing with
Section 2180) of Chapter 2.

(b) In lieu of maintaining uncanceled affidavits of registration, the county elections official may, following the
first general election after the date of registration, microfilm, record on optical disc, or record on any other
electronic medium that does not permit additions, deletions, or changes to the original document, the
uncanceled affidavits of registration.  Any such use of an electronic medium to record uncanceled affidavits
shall protect the security and confidentiality of the voter information.  The county elections official may dispose
of any uncanceled affidavits of registration transferred pursuant to this section.  The disposal of any uncanceled
affidavits shall be performed in a manner that does not compromise the security or confidentiality of the voter
information contained therein.  Any medium utilized by the county elections official shall meet the minimum
standards, guidelines, or both, as recommended by the American National Standards Institute or the Association



of Information and Image Management.  For purposes of this section, a duplicate copy of an affidavit of
registration shall be deemed an original.

CREDIT(S)
(Stats.1994, c. 920 (S.B.1547), § 2.  Amended by Stats.2005, c. 726 (S.B.1016), § 8.)

Historical Notes

Historical And Statutory Notes

2005 Legislation
For cost reimbursement provisions relating to Stats.2005, c. 726 (S.B.1016), see Historical and Statutory

Notes under Elections Code § 2150.
2003 Main Volume
Legislative intent relating to Stats.1994, c. 920 (S.B.1547), § 2, see Historical and Statutory Notes under

Elections Code § 1.
Derivation: Former § 420, enacted by Stats.1961, c. 23, p. 602, § 420.
Former § 702, added by Stats.1976, c. 1275, § 12, amended by Stats.1993, c. 1302, § 5.
Elections Code 1939, § 330 (added by Stats.1939, c. 27, p. 325, § 5, amended by Stats.1945, c. 716, p.

1398, § 2).
Elections Code 1939, § 330 (Stats.1939, c. 26, p. 69).
Pol.C. § 1103, amended Stats.1899, c. 53, p. 62, § 1; Stats.1903, c. 221, p. 257, § 1; Stats.1909, c. 669,

p. 1004, § 1; Stats.1931, p. lxxxiii, § 1; Stats.1931, c. 1105, p. 2323, § 1.

Research References

Cross References

Affidavit of registration, contents, see Elections Code § 2150.
County, City, defined for purposes of this Code, see Elections Code § 310.
Date of elections, established election dates, generally, see Elections Code§ 1000 et seq.
Delivery of index to precinct boards, index and supplements constituting register to be used at

election, see Elections Code § 2189.
Duties of county clerk, see Government Code § 26802 et seq.
Elections official, defined for purposes of this Code, see Elections Code § 320.
General election, defined for purposes of this Code, see Elections Code § 324.
Initiative regulations on amendability of this section, see Elections Code § 2123.
2003 Main Volume

§ 2203. Manner of cancellation; correction of indexes 
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(a) Cancellation is made by writing or stamping on the affidavit of registration the word "canceled," the reason
the affidavit was canceled, and the date of cancellation.

(b) Whenever a voter transfers his or her registration from one precinct to another precinct in the same county,
or reregisters in another precinct in the same county as shown by the new affidavit of registration, the county
elections official shall immediately cancel the affidavit of registration from the precinct in which the voter was
first registered, and shall remove the affidavit from the file of uncanceled affidavits.

(c) Except as provided in Section 2119, whenever a voter removes from one county to another county and



registers in the latter county, the county elections official of the county in which he or she was first registered,
upon being informed of his or her removal either by the voter personally or by receipt of a notice of
reregistration under Section 2118, shall likewise cancel his or her registration and remove the affidavit of
registration in that county.

(d) The county elections official in distributing to each precinct the three indexes of registration, as required by
Section 2189, shall cross out of those indexes the names of all voters whose affidavits of registration from the
precinct have been canceled.

CREDIT(S)
(Stats.1994, c. 920 (S.B.1547), § 2.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Legislative intent relating to Stats.1994, c. 920 (S.B.1547), § 2, see Historical and Statutory Notes under

Elections Code § 1.
Derivation: Former § 381, enacted by Stats.1961, c. 23, p. 599, § 381, amended by Stats.1963, c. 1536,

p. 3121, § 2; Stats.1969, c. 870, p. 1712, § 3; Stats.1975, c. 704, § 53.
Former § 703, added by Stats.1976, c. 1275, § 17, amended by Stats.1989, c. 347, § 1; Stats.1990, c.

1314, § 1.
Elections Code 1939, § 291 (added by Stats.1939, c. 27, p. 325, § 6, amended by Stats.1945, c. 819, p.

1512, § 1; Stats.1955, c. 229, p. 692, § 3).
Elections Code 1939, § 291 (Stats.1939, c. 26, p. 66).
Pol.C. § 1105, amended Stats.1899, c. 53, p. 62, § 1; Stats.1911, c. 438, p. 890, § 1; Stats.1915, c. 538,

p. 909, § 1; Stats.1931, p. lxxxiii, § 1; Stats.1931, c. 1105, p. 2323, § 1.

Research References

Cross References

Acceptance of notice or letter of change of address, see Elections Code § 2119.
Affidavit of registration, generally, see Elections Code § 2150.
Assignments to precinct in error, see Elections Code § 2118.5.
Change of surname, cancellation of former registration upon reregistration, see Elections Code §

2115.
County, City, defined for purposes of this Code, see Elections Code § 310.
Elections official, defined for purposes of this Code, see Elections Code § 320.
Indices of registration, see Elections Code § 2180 et seq.
Initiative regulations on amendability of this section, see Elections Code § 2123.
Registration in another county, see Elections Code § 2118.
Reregistration or transfer of registration, see Elections Code § 2117.
Transfer of registration, see Elections Code § 2107.
Voter, defined for purposes of this Code, see Elections Code § 359.

Code Of Regulations References

Statewide voter registration database, elections management system requirements, see 2 Cal. Code
of Regs. § 20108.20.
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Collateral References:

 Am Jur 2d Elections §110.

§ 2204. Change of residence within same precinct; change of affidavit upon notice 
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Notwithstanding any other provision of law, whenever a voter changes his or her residence within the same
precinct, the voter's affidavit of registration shall not be cancelled.  Whenever notified by the voter, the
elections official shall change the voter's affidavit of registration to reflect the new residence address within the
same precinct.

CREDIT(S)
(Stats.1994, c. 920 (S.B.1547), § 2.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Legislative intent relating to Stats.1994, c. 920 (S.B.1547), § 2, see Historical and Statutory Notes under

Elections Code § 1.
Derivation: Former § 703.5, added by Stats.1979, c. 1066, § 5.

Research References

Cross References

Acceptance of notice or letter of change of address, see Elections Code § 2119.
Affidavit of registration, generally, see Elections Code § 2150.
Assignments to precinct in error, see Elections Code § 2118.5.
Elections official, defined for purposes of this Code, see Elections Code § 320.
Residence, defined for purposes of this Code, see § 349.
Voter, defined for purposes of this Code, see Elections Code § 359.
2003 Main Volume

§ 2205. Notification of deaths; cancellation of affidavit of registration 

Section prior to amendment by Stats.2009, c. 364 (A.B.30), § 5.  See, also, section as
amended by Stats.2009, c. 364 (A.B.30), § 5, operative upon certification by the

Secretary of State that state has a statewide voter registration database compliant with
the Help America Vote Act of 2002.

The local registrar of births and deaths shall notify the county elections official not later than the 15th day of
each month of all deceased persons 18 years of age and over, whose deaths were registered with him or her or
of whose deaths he or she was notified by the state registrar of vital statistics during the preceding month.  This
notification shall include at least the name, sex, age, birthplace, birthdate, place of residence, date and place of
death of each decedent.



The county elections official shall cancel the affidavit of registration of each deceased voter.

CREDIT(S)
(Stats.1994, c. 920 (S.B.1547), § 2.)

Collateral References:

 Am Jur 2d Health §51.

§ 2205. Notification of deaths; cancellation of affidavit of registration 

     •     Historical Notes     •     Research References

Section as amended by Stats.2009, c. 364 (A.B.30), § 5, operative upon certification
by the Secretary of State that state has a statewide voter registration database compliant

with the Help America Vote Act of 2002.  See, also, section prior to amendment by
Stats.2009, c. 364 (A.B.30), § 5.

The local registrar of births and deaths shall notify the county elections official not later than the 15th day of
each month of all deceased persons 17 years of age and over, whose deaths were registered with him or her or
of whose deaths he or she was notified by the State Registrar of Vital Statistics during the preceding month.
This notification shall include at least the name, sex, age, birthplace, birth date, place of residence, and date and
place of death of each decedent.

The county elections official shall cancel the affidavit of registration of the deceased voter.

CREDIT(S)
(Stats.1994, c. 920 (S.B.1547), § 2.  Amended by Stats.2009, c. 364 (A.B.30), § 5, operative contingent.)

Operative Effect

For operative effect of Stats.2009, c. 364 (A.B.30), see § 7 of that Act.

Historical Notes

Historical And Statutory Notes

2009 Legislation
For cost reimbursement and operative effect provisions relating to Stats.2009, c. 364 (A.B.30), see

Historical and Statutory Notes under Elections Code § 100.
2003 Main Volume
Legislative intent relating to Stats.1994, c. 920 (S.B.1547), § 2, see Historical and Statutory Notes under

Elections Code § 1.
Derivation: Former § 385, enacted by Stats.1961, c. 23, p. 600, § 385, amended by Stats.1972, c. 579,

p. 1001, § 17.
Former § 704, added by Stats.1976, c. 1275, § 12, amended by Stats.1978, c. 279, § 1.
Elections Code 1939, § 294 (added by Stats.1939, c. 27, p. 326, § 7, amended by Stats.1957, c. 363, p.

1196, § 3).
Elections Code 1939, § 294 (Stats.1939, c. 26, p. 67).
Political Code § 1106, amended Code Am.1873-74, c. 610, § 29; Code Am.1880, c. 102, § 8; Stats.1911,

Ex.Sess., c. 60, § 1; Stats.1931, p. lxxxiii, § 1; Stats.1931, c. 1105, § 2; Stats.1933, c. 935, § 1.

Research References



Cross References

County, City, defined for purposes of this Code, see Elections Code § 310.
Death as a ground for cancellation of registration, see Elections Code § 2201.
Death registration, see Health and Safety Code § 102775 et seq.
Elections official, defined for purposes of this Code, see Elections Code § 320.
Failure of registrars to perform duty with respect to vital records, penal provisions, see Health and

Safety Code § 103790.
Initiative regulations on amendability of this section, see Elections Code § 2123.
Notification of death, copies of notification list, see Health and Safety Code § 102360.
Residence, defined for purposes of this Code, see § 349.
Voter, defined for purposes of this Code, see Elections Code § 359.

Code Of Regulations References

County elections official to provide secretary of state with correct mailing address, notification of
out-of-county deaths, see 2 Cal. Code of Regs. § 20076.

State death and felony status records, see 2 Cal. Code of Regs. § 20108.55.
State registrar of vital statistics to notify county elections official, deaths of voting age persons that

occur outside of the county of residence, see 2 Cal. Code of Regs. § 20075.
2003 Main Volume

Collateral References:

 Am Jur 2d Health §51.

§ 2206. Death statistics; availability 
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The Secretary of State shall adopt regulations to facilitate the availability of death statistics from the State
Department of Health Services.  The data shall be used by county elections officials in canceling the affidavit of
registration of deceased persons.

CREDIT(S)
(Stats.1994, c. 920 (S.B.1547), § 2.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Legislative intent relating to Stats.1994, c. 920 (S.B.1547), § 2, see Historical and Statutory Notes under

Elections Code § 1.
Derivation: Former § 704.5, added by Stats.1983, c. 820, § 10.

Research References

Cross References

Administrative Procedure Act, administrative regulations and rulemaking, see Government Code §
11340 et seq.

County, City, defined for purposes of this Code, see Elections Code § 310.



Death registration, see Health and Safety Code § 102775 et seq.
Department of Health Services, generally, see Health and Safety Code § 100100 et seq.
Elections official, defined for purposes of this Code, see Elections Code § 320.
Notification of death, copies of notification list, see Health and Safety Code § 102360.
Secretary of State, powers and duties, administration and enforcement of Elections Code, see Const.

Art. 5, § 11; Government Code § 12150 et seq.

Code Of Regulations References

County elections official to provide secretary of state with correct mailing address, notification of
out-of-county deaths, see 2 Cal. Code of Regs. § 20076.

State death and felony status records, see 2 Cal. Code of Regs. § 20108.55.
State registrar of vital statistics to notify county elections official, deaths of voting age persons that

occur outside of the county of residence, see 2 Cal. Code of Regs. § 20075.
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§ 2208. Mentally incompetent persons; disqualification from voting; order 

     •     Historical Notes     •     Research References

(a) A person shall be deemed mentally incompetent, and therefore disqualified from voting, if, during the course
of any of the proceedings set forth below, the court finds that the person is not capable of completing an
affidavit of voter registration in accordance with Section 2150 and any of the following apply:

(1) A conservator for the person or the person and estate is appointed pursuant to Division 4 (commencing with
Section 1400) of the Probate Code.

(2) A conservator for the person or the person and estate is appointed pursuant to Chapter 3 (commencing with
Section 5350) of Part 1 of Division 5 of the Welfare and Institutions Code.

(3) A conservator is appointed for the person pursuant to proceedings initiated under Section 5352.5 of the
Welfare and Institutions Code, the person has been found not competent to stand trial, and the person's trial or
judgment has been suspended pursuant to Section 1370 of the Penal Code.

(4) A person has plead not guilty by reason of insanity, has been found to be not guilty pursuant to Section 1026
of the Penal Code, and is deemed to be gravely disabled at the time of judgment as defined in paragraph (2) of
subdivision (h) of Section 5008 of the Welfare and Institutions Code.

(b) If the proceeding under the Welfare and Institutions Code is heard by a jury, the jury shall unanimously find
that the person is not capable of completing an affidavit of voter registration before the person shall be
disqualified from voting.

(c) Whenever an order establishing a conservatorship is made and in connection with the order it is found that
the person is not capable of completing an affidavit of voter registration, the court shall forward the order and
determination to the county elections official of the person's county of residence.

CREDIT(S)
(Stats.1994, c. 920 (S.B.1547), § 2.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Legislative intent relating to Stats.1994, c. 920 (S.B.1547), § 2, see Historical and Statutory Notes under



Elections Code § 1.
Derivation: Former § 707.5, added by Stats.1978, c. 1363, § 2, amended by Stats.1979, c. 730, § 38;

Stats.1983, c. 811, § 2.

Research References

Cross References

Capacity to give informed consent for medical treatment, see Probate Code § 1890.
Community mental health services, conservatorship for gravely disabled persons, disqualification of

the person from voting, see Welfare and Institutions Code § 5357.
Conservatorship, disqualification from voting, notice of restoration of right to register to vote to

county elections official, see Probate Code § 1865.
Conservatorship, disqualification from voting of conservatee, determination and order by court, see

Probate Code § 1910.
County, City, defined for purposes of this Code, see Elections Code § 310.
Elections official, defined for purposes of this Code, see Elections Code § 320.
Residence, defined for purposes of this Code, see § 349.
Voter, defined for purposes of this Code, see Elections Code § 359.
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Collateral References:

Witkin, Summary (9th ed) Const Law §166
Witkin, Summary (9th ed) Wills §§870, 881, 889
B-W Cal Civil Practice: Probate and Trust Proceedings §§27:46, 27:50
Cal Jur 3d Guard & C §389
Voting rights of persons mentally incapacitated.  80 ALR3d 1116.

§ 2209. Mentally incompetent persons; review under Probate Code of capability to complete affidavit;
findings by investigator; hearing 

     •     Historical Notes     •     Research References

(a) For conservatorships established pursuant to Division 4 (commencing with Section 1400) of the Probate
Code, the court investigator shall, during the yearly or biennial review of the conservatorship as required by
Chapter 2 (commencing with Section 1850) of Part 3 of Division 4 of the Probate Code, review the person's
capability of completing an affidavit of voter registration in accordance with Section 2150.

(b) If the person had been disqualified from voting by reason of being incapable of completing an affidavit of
voter registration, the court investigator shall determine whether the person has become capable of completing
the affidavit, and, the investigator shall so inform the court.

If the investigator finds that the person is capable of completing the affidavit, the court shall hold a hearing to
determine whether the person is in fact capable of completing the affidavit.  If the person is found to be capable
of completing the affidavit, the person's right to register to vote shall be restored and the court shall so notify
the county elections official.

(c) If the person had not been found to be incapable of completing an affidavit of voter registration, and, the
court investigator determines that the person is no longer capable of completing the affidavit, the investigator
shall so notify the court.  The court shall hold a hearing to determine whether the person is capable of
completing an affidavit of voter registration, and, if the court determines that the person is not so able, the court



shall order the person to be disqualified from voting and the court will so notify the county elections official.

CREDIT(S)
(Stats.1994, c. 920 (S.B.1547), § 2.)

Historical Notes
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2003 Main Volume
Legislative intent relating to Stats.1994, c. 920 (S.B.1547), § 2, see Historical and Statutory Notes under

Elections Code § 1.
Derivation: Former § 707.6, added by Stats.1978, c. 1363, § 3, amended by Stats.1979, c. 730, § 39.

Research References

Cross References

Capacity to give informed consent for medical treatment, see Probate Code § 1890.
Conservatorship, disqualification from voting, notice of restoration of right to register to vote to

county elections official, see Probate Code § 1865.
Conservatorship, disqualification from voting of conservatee, determination and order by court, see

Probate Code § 1910.
County, City, defined for purposes of this Code, see Elections Code § 310.
Elections official, defined for purposes of this Code, see Elections Code § 320.
Voter, defined for purposes of this Code, see Elections Code § 359.

Law Review And Journal Commentaries

Defining and assessing capacity to vote: The effect of mental impairment on the rights of voters.
Sally Balch Hurme and Paul S. Appelbaum, 38 McGeorge L. Rev. 931 (2007).
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Collateral References:

Witkin, Summary (9th ed) Const Law §166
Witkin, Summary (9th ed) Wills §§881, 889
Cal Jur 3d Guard & C §389
Voting rights of persons mentally incapacitated.  80 ALR3d 1116.

§ 2210. Mentally incompetent persons; contest under Welfare and Institutions Code of disqualification
from voting; restoration of right to vote; notice 

     •     Historical Notes     •     Research References

(a) If the person or the person and estate is under a conservatorship established pursuant to Chapter 3
(commencing with Section 5350) of Part 1 of Division 5 of the Welfare and Institutions Code, the person may
contest his or her disqualification from voting pursuant to the procedure set forth in Section 5358.3 of the
Welfare and Institutions Code.

(b) When the conservatorship described in subdivision (a) terminates after one year, the person's right to
register to vote shall also be automatically restored and notification to the appropriate county elections official
shall be made.  If a petition is filed for the reappointment of the conservator, a new determination shall be made



as to whether the person should be disqualified from voting.

(c) If the right to vote is restored pursuant to Section 5358.3 of the Welfare and Institutions Code or if the
conservatorship is terminated in a proceeding held pursuant to Section 5364 of the Welfare and Institutions
Code, the court shall notify the county elections official of the person's county of residence that the person's
right to register to vote is restored.

CREDIT(S)
(Stats.1994, c. 920 (S.B.1547), § 2.)

Historical Notes

Historical And Statutory Notes

2003 Main Volume
Legislative intent relating to Stats.1994, c. 920 (S.B.1547), § 2, see Historical and Statutory Notes under

Elections Code § 1.
Derivation: Former § 707.7, added by Stats.1978, c. 1363, § 4, amended by Stats.1979, c. 373, § 94.

Research References

Cross References

Capacity to give informed consent for medical treatment, see Probate Code § 1890.
Community mental health services, conservatorship for gravely disabled persons, notification of

conservatee's restoration of right to vote, see Welfare and Institutions Code § 5358.3.
Community mental health services, conservatorship for gravely disabled persons, termination of

conservatorship, see Welfare and Institutions Code § 5364.
County, City, defined for purposes of this Code, see Elections Code § 310.
Elections official, defined for purposes of this Code, see Elections Code § 320.
Residence, defined for purposes of this Code, see § 349.

Law Review And Journal Commentaries

Defining and assessing capacity to vote: The effect of mental impairment on the rights of voters.
Sally Balch Hurme and Paul S. Appelbaum, 38 McGeorge L. Rev. 931 (2007).
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Collateral References:

Witkin, Summary (9th ed) Const Law §166
B-W Cal Civil Practice: Probate and Trust Proceedings §30:30
Cal Jur 3d Incomp §148

§ 2211. Mentally incompetent person; determination under Penal or Welfare and Institutions Code
provisions; disqualification from voting or registering to vote during period of confinement in facility;
notice; release from treatment facility 

     •     Historical Notes     •     Research References

(a) Any person who (1) has plead not guilty by reason of insanity and who has been found to be not guilty
pursuant to Section 1026 of the Penal Code, (2) has been found incompetent to stand trial and whose trial or
judgment has been suspended pursuant to Section 1370 of the Penal Code, (3) has been convicted of a felony



and who was judicially determined to be a mentally disordered sex offender pursuant to former Section 6300 of
the Welfare and Institutions Code, as repealed by Chapter 928 of the Statutes of 1981, or (4) has been convicted
of a felony and is being treated at a state hospital pursuant to Section 2684 of the Penal Code shall be
disqualified from voting or registering to vote during that time that the person is involuntarily confined,
pursuant to a court order, in a public or private facility.

(b) Upon the order of commitment to a treatment facility referred to in subdivision (a), the court shall notify the
elections official of the county of residence of the person and order the person to be disqualified from voting or
registering to vote.

(c) If the person is later released from the public or private treatment facility, the court shall notify the county
elections official of the county of residence of the person that the right of the person to register to vote is
restored.

CREDIT(S)
(Stats.1994, c. 920 (S.B.1547), § 2.)
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Legislative intent relating to Stats.1994, c. 920 (S.B.1547), § 2, see Historical and Statutory Notes under

Elections Code § 1.
Derivation: Former § 707.8, added by Stats.1983, c. 811, § 3.

Research References

Cross References

County, City, defined for purposes of this Code, see Elections Code § 310.
Elections official, defined for purposes of this Code, see Elections Code § 320.
Felony, definition and penalties, see Penal Code §§ 17, 18.
Residence, defined for purposes of this Code, see § 349.
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Witkin, Summary (9th ed) Const Law §166

§ 2212. Statement of persons convicted of felonies; cancellation of affidavits of registration for those
imprisoned or on parole 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The clerk of the superior court of each county, on the basis of the records of the court, shall furnish to the chief
elections official of the county, not less frequently than the first day of April and the first day of September of
each year, a statement showing the names, addresses, and dates of birth of all persons who have been convicted
of felonies since the clerk's last report.  The elections official shall, during the first week of April and the first
week of September in each year, cancel the affidavits of registration of those persons who are currently
imprisoned or on parole for the conviction of a felony.  The clerk shall certify the statement under the seal of
the court.



CREDIT(S)
(Stats.1994, c. 920 (S.B.1547), § 2.  Amended by Stats.2002, c. 784 (S.B.1316), § 95.)

Historical Notes

Law Revision Commission Comments

2002 Amendment
Section 2212 is amended to reflect elimination of the county clerk's role as ex officio clerk of the

superior court. See former Gov't Code § 26800 (county clerk acting as clerk of superior court). The
powers, duties, and responsibilities formerly exercised by the county clerk as ex officio clerk of the
court are delegated to the court administrative or executive officer, and the county clerk is relieved
of those powers, duties, and responsibilities. See Gov't Code §§ 69840 (powers, duties, and
responsibilities of clerk of court and deputy clerk of court), 71620 (trial court personnel).

The section is also amended to eliminate certification of which felons remain imprisoned; that
determination may not be ascertainable on the basis of court records. [32 Cal.L.Rev.Comm. Reports
148 (2002)].

Historical And Statutory Notes

2003 Main Volume
Legislative intent relating to Stats.1994, c. 920 (S.B.1547), § 2, see Historical and Statutory Notes under

Elections Code § 1.
Stats.2002, c. 784 (S.B.1316), made changes to conform various statutory provisions of law to the

abolition of municipal courts and their unification within the superior courts.  See Legislative
Counsel's Digest under the Historical and Statutory Notes under Business and Professions Code §
6079.1 for related statutory changes made by this chapter.

Subordination of legislation by Stats.2002, c. 784 (S.B.1316), to other 2002 legislation, see Historical
and Statutory Notes under Business and Professions Code § 6079.1.

Sections 622 and 623 of Stats.2002, c. 784 (S.B.1316), provide:
"SEC. 622. If a right, privilege, duty, authority, or status, including, but not limited to, a qualification for

office, salary range, or employment benefit, is based on a provision of law repealed by this act, and
if a statute, order, rule of court, memorandum of understanding, or other legally effective instrument
provides that the right, duty, authority, or status continues for a period beyond the effective date of
the repeal, that provision of law continues in effect for that purpose, notwithstanding its repeal by
this act.

"SEC. 623. Nothing in this act is intended to change the extent to which official reporter services or
electronic reporting may be used in the courts."

Derivation: Former § 390, enacted by Stats.1961, c. 23, p. 601, § 390.
Former § 708, added by Stats.1976, c. 1275, § 12, amended by Stats.1979, c. 1066, § 7; Stats.1990, c.

918, § 2.
Elections Code 1939, § 299 (Stats.1939, c. 26, p. 68).
Pol.C. § 1106a, added Stats.1911, c. 741, p. 1444, § 3.

Research References

Cross References

Clerk, defined for purposes of this Code, see Elections Code § 307.
Conviction of certain crimes as a ground for cancellation, see Elections Code § 2201.
County, City, defined for purposes of this Code, see Elections Code § 310.
Elections official, defined for purposes of this Code, see Elections Code § 320.



Felony, definition and penalties, see Penal Code §§ 17, 18.

Code Of Regulations References

State death and felony status records, see 2 Cal. Code of Regs. § 20108.55.
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Collateral References:

 Am Jur 2d Elections §110.

Notes Of Decisions

Mootness 3
Restoration of civil rights 2
Validity of prior law 1

1. Validity of prior law

Provisions of statute, if any, which are inconsistent with the language of Const., Art. 2, § 4 temporarily
disfranchising any convicted felons while they are serving time in prison or while they are on parole are
constitutionally invalid and ineffectual. Flood v. Riggs (App. 1 Dist. 1978) 145 Cal.Rptr. 573, 80 Cal.App.3d
138. Elections  18

2. Restoration of civil rights

Defendant's civil rights were not substantially restored under state law, so that he remained subject to offense of
being felon in possession of firearm, though he could vote and hold public office, where his right to serve on
jury was not restored. U.S. v. Horodner, C.A.9 (Cal.)1996, 91 F.3d 1317, certiorari denied 117 S.Ct. 997, 519
U.S. 1133, 136 L.Ed.2d 877. Weapons  4

3. Mootness

Decision of three named county clerks who had refused to register convicted felons as voters not to contest
felons' action challenging California constitutional provision and implementing statutes disenfranchising
convicted felons, and those clerks' representations that they would permit convicted felons whose terms of
incarceration and parole had expired to register and vote, did not render case moot where action had been
brought on behalf of all convicted felons situated similarly to plaintiffs, clerk of another county had been added
as a named defendant and relief in the nature of declaratory relief had been granted by California supreme
court. Richardson v. Ramirez, U.S.Cal.1974, 94 S.Ct. 2655, 418 U.S. 24, 41 L.Ed.2d 551, 72 O.O.2d 232, on
remand 117 Cal.Rptr. 562, 12 Cal.3d 912, 528 P.2d 378. Federal Courts  513

§ 2213. Action to compel cancellation of registration; joinder of defendants 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Any person may proceed by action in the superior court to compel the county elections official to cancel any
registration made illegally or which should be canceled by reason of facts that have occurred subsequent to the
registration.  If the voter whose registration is sought to be canceled is not a party to the action, the court may
order him or her to be made a party defendant.

The county elections official and as many persons against whom there are causes of action may be joined as
defendants.



CREDIT(S)
(Stats.1994, c. 920 (S.B.1547), § 2.)
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Legislative intent relating to Stats.1994, c. 920 (S.B.1547), § 2, see Historical and Statutory Notes under

Elections Code § 1.
Derivation: Former § 391, enacted by Stats.1961, c. 23, p. 601, § 391.
Former § 709, added by Stats.1976, c. 1275, § 12.
Elections Code 1939, § 300 (Stats.1939, c. 26, p. 69).
Pol.C. § 1109, as amended Code Am.1873-74, c. 610, p. 17, § 30; Code Am.1880, c. 38, p. 20, § 8;

Code Am.1880, c. 102, p. 79, § 10; Stats.1911, c. 438, p. 890, § 3.
Pol.C. § 1111.

Research References

Cross References

County, City, defined for purposes of this Code, see Elections Code § 310.
Elections official, defined for purposes of this Code, see Elections Code § 320.
Joinder of defendants, see Code of Civil Procedure § 379 et seq.
Judgment directing cancellation, see Elections Code § 2201.
Party, defined for purposes of this Code, see Elections Code § 338.
Voter, defined for purposes of this Code, see Elections Code § 359.

Collateral References:

 Cal Digest of Official Reports 3d Series Elections §8.
 Am Jur 2d Elections §§112, 113.

Notes Of Decisions

Appearance by voter 1
Pleadings 3
Public officials 2

1. Appearance by voter

In proceedings under Pol.C. former §§ 1109, 1111, court had no authority to cancel registration of voters until
those whose registrations were sought to be canceled appeared or were made parties defendant and served with
lawful process. Ash v. Superior Court of San Bernardino County (App. 1917) 33 Cal.App. 800, 166 P. 841.
Elections  108

2. Public officials

Pol.C. former § 1109 authorizing "any person" to bring action in superior court to cancel fraudulent
registrations of voters does not deprive attorney general of power to bring similar action on state's behalf. Pierce
v. Superior Court in and for Los Angeles County (1934) 1 Cal.2d 759, 37 P.2d 460. Elections  112

A district attorney, acting in his official capacity, may bring an action against the county clerk pursuant to



statute to compel the county clerk to cancel registration of persons who cannot read the Constitution in the
English language. 41 Op.Atty.Gen. 178, 5-24-63.

3. Pleadings

Where citizen had registered to vote but brought action seeking declaratory relief because of registrar's threat
not to permit him to vote in city election, demurrer to complaint on ground that specific statutory procedure
under statute existed under which citizen could have obtained relief he sought should not have been sustained.
Ferreira v. Keller (App. 4 Dist. 1970) 84 Cal.Rptr. 253, 4 Cal.App.3d 292. Declaratory Judgment  325

EVIDENCE CODE

DIVISION 8. PRIVILEGES

Chapter 4. Particular Privileges

Article 6. Physician-Patient Privilege

§ 990. Physician 
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As used in this article, "physician" means a person authorized, or reasonably believed by the patient to be
authorized, to practice medicine in any state or nation.

CREDIT(S)
(Stats.1965, c. 299, § 2, operative Jan. 1, 1967.)

Historical Notes

Law Revision Commission Comments

Defining "physician" to include a person "reasonably believed by the patient to be authorized" to
practice medicine changes the existing law which requires that the physician be licensed.  See Code
Civ.Proc. § 1881(4) (superseded by the Evidence Code).  But, if this privilege is to be recognized, it
should protect the patient from reasonable mistakes as to unlicensed practitioners.  The privilege
also should be applicable to communications made to a physician authorized to practice in any state
or nation.  When a California resident travels outside the State and has occasion to visit a physician
during such travel, or when a physician from another state or nation participates in the treatment of a
person in California, the patient should be entitled to assume that his communications will be given
as much protection as they would be if he consulted a California physician in California.  A patient
should not be forced to inquire about the jurisdictions where the physician is authorized to practice
medicine and whether such jurisdictions recognize the physician-patient privilege before he may
safely communicate with the physician. [7 Cal.L.Rev.Comm. Reports 1 (1965)]
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1. Interns

Under C.C.P. § 1881 (repealed), in action on health and accident policy, admission of testimony of internes in
hospital in which insured had been treated concerning statements made by insured when his history was taken
as to his previous physical condition was not error where interns were employed by hospital and were not under
supervision of physician who treated insured, and history was taken by internes in accordance with hospital rule
and not for purpose of treatment. Frederick v. Federal Life Ins. Co.(App. 2 Dist. 1936) 13 Cal.App.2d 585, 57
P.2d 235. Witnesses  212

2. Pharmacists

Information as to nature and strength of drugs dispensed by pharmacists on prescriptions by licensed physicians
was not a part of physician-patient privilege, and pharmacists could not refuse to testify as to such matters in a
divorce action in which wife's fitness to have custody of children was in issue. Green v. Superior Court, In and
For San Joaquin County (App. 3 Dist. 1963) 33 Cal.Rptr. 604, 220 Cal.App.2d 121. Witnesses  217

§ 991. Patient 

     •     Historical Notes     •     Research References     •     Notes of Decisions

As used in this article, "patient" means a person who consults a physician or submits to an examination by a
physician for the purpose of securing a diagnosis or preventive, palliative, or curative treatment of his physical
or mental or emotional condition.

CREDIT(S)
(Stats.1965, c. 299, § 2, operative Jan. 1, 1967.)

Historical Notes

Comment — Senate Committee On Judiciary

"Patient" means a person who consults a physician for the purpose of diagnosisor treatment.  This
definition modifies existing California law; under existing law, a person who consults a physician
for diagnosis only has no physician-patient privilege. City & County of San Francisco v. Superior
Court, 37 Cal.2d 227, 231, 231 P.2d 26, 28 (1951) (physician-patient privilege "cannot be invoked
when no treatment is contemplated or given").

There seems to be little reason to perpetuate the distinction made between consultations for the purpose
of diagnosis and consultations for the purpose of treatment.  Persons do not ordinarily consult
physicians from idle curiosity.  They may be sent by their attorney to obtain a diagnosis in
contemplation of some legal proceeding — in which case the attorney-client privilege will afford
protection.  See, e.g., City & County of San Francisco v. Superior Court, 37 Cal.2d 227, 231 P.2d 26
(1951).  They may submit to an examination for insurance purposes — in which case the insurance
contract will contain appropriate waiver provisions.  They may seek diagnosis from one physician to
check the diagnosis made by another.  They may seek diagnosis from one physician in
contemplation of seeking treatment from another.  Communications made under such circumstances
are as deserving of protection as are communications made to a treating physician.
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Stats.1939, c. 129, p. 1246, § 5; Stats.1957, c. 1961, p. 3504, § 1; Stats.1961, c. 629, p. 1797, § 1;
Stats.1965, c. 922, p. 2530, § 1; Stats.1965, c. 923, p. 2532, § 1.
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Discovering donors: Legal rights to access information about anonymous sperm donors given to
children of artificial insemination in Johnson v. Superior Court of Los Angeles County.  31
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Physician-patient privilege: Absent patient.  27 Hastings L.J. 99 (1975).
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Autopsy 4
Character of patient 3
Purpose of examination 2
Relationship with physician 1

1. Relationship with physician

Physician examining plaintiff and making written report to plaintiff's attorney "acted" for plaintiff, without
having "prescribed for" or "treated" plaintiff; hence testimony was privileged. Webb v. Francis J. Lewald Coal
Co.(1931) 214 Cal. 182, 4 P.2d 532. Witnesses  209

Physician-patient relationship is a confidential relationship. Cole v. Wolfskill (App. 2 Dist. 1920) 49 Cal.App.
52, 192 P. 549.



A physician in charge of a railroad hospital, whose services are compensated by assessments upon the wages of
the railroad employees, acts in a professional employment, within the rule excluding communications made by
a patient to his physician, in the course of professional employment in examining an injured employee who is
sent to the hospital, and in eliciting information as to his injuries on the day of the examination. McRae v.
Erickson (App. 1905) 1 Cal.App. 326, 82 P. 209. Witnesses  209

Statement of witness that he received no information about testatrix except as a physician to enable him to take
care of her, standing alone, justifies the inference that this knowledge was necessary to enable him "to prescribe
or act" for her, so as to render him incompetent under C.C.P. § 1881 (repealed) to testify in regard to it. In re
Redfield's Estate (1897) 116 Cal. 637, 48 P. 794. Witnesses  211(1)

Physician, who was called as a witness by defendant, and who had obtained his knowledge of case by
prescribing for plaintiff, was incompetent to testify. Freel v. Market St. Cable Ry. Co.(1892) 97 Cal. 40, 31 P.
730.

2. Purpose of examination

When plaintiff is examined by physician for purpose of informing plaintiff's attorney as to plaintiff's physical
condition, the medical report is privileged, but when plaintiff is examined by physician for purpose of
informing defendant's attorney as to plaintiff's physical condition the medical report is not privileged. Jorgensen
v. Superior Court In and For Sonoma County (App. 1958) 163 Cal.App.2d 513, 329 P.2d 550. Witnesses 
211(2)

Where physician, as agent of attorneys, examined injured party for sole purpose of aiding injured party's
attorneys in preparation of lawsuit, not to advise or treat client, information obtained by physician regarding
client's condition and divulged to client's attorney was privileged. City & County of San Francisco v. Superior
Court In and For City and County of San Francisco (1951) 37 Cal.2d 227, 231 P.2d 26. Witnesses  206

3. Character of patient

In proceeding to modify child custody provisions of divorce decree, court properly excluded testimony to show
bad character of wife's second husband, by physician who had interviewed wife's second husband and made
report to court in second husband's divorce action, since such testimony was confidential. Newell v. Newell
(App. 1956) 146 Cal.App.2d 166, 303 P.2d 839. Witnesses  212

4. Autopsy

Result of autopsy on body of one for whose death an action is brought was not, within C.C.P. § 1881 (repealed)
privileged, as "information acquired in attending the patient which was necessary to enable [the physician] to
prescribe or act for the patient." Harrison v. Sutter St. Ry. Co.(1897) 116 Cal. 156, 47 P. 1019. Witnesses 
210

§ 992. Confidential communication between patient and physician 

     •     Historical Notes     •     Research References     •     Notes of Decisions

As used in this article, "confidential communication between patient and physician" means information,
including information obtained by an examination of the patient, transmitted between a patient and his
physician in the course of that relationship and in confidence by a means which, so far as the patient is aware,
discloses the information to no third persons other than those who are present to further the interest of the
patient in the consultation or those to whom disclosure is reasonably necessary for the transmission of the
information or the accomplishment of the purpose for which the physician is consulted, and includes a
diagnosis made and the advice given by the physician in the course of that relationship.

CREDIT(S)



(Stats.1965, c. 299, § 2, operative Jan. 1, 1967.  Amended by Stats.1967, c. 650, p. 2006, § 4.)

Historical Notes

Comment — Assembly Committee On Judiciary

This section generally restates existing law, except that it is uncertain whether a doctor's statement to a
patient giving his diagnosis is presently covered by the privilege.  See Code Civ.Proc. § 1881(4)
(superseded by the Evidence Code).  See also the Comment to Evidence Code § 952.

The definition here is sufficiently broad to include matters that are not ordinarily thought of as
"communications."  It is the communications that are defined here, however, to which reference is
made throughout the remainder of the article.  Under Section 994, the privilege applies to the
communications defined here.  And the exceptions in Sections 996-1007 that relate to particular
communications also apply to the communications defined here.  Thus, there is no information
protected by the privilege in Section 994 to which the exceptions cannot be applied in an appropriate
case.

Law Revision Commission Comments

1967 Amendment
The express inclusion of "a diagnosis" in the last clause will preclude a possible construction of this

section that would leave an uncommunicated diagnosis unprotected by the privilege.  Such a
construction would virtually destroy the privilege. [8 Cal.L.Rev.Comm. Reports 101 (1967)]
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Stats.1863, c. 528, § 1.
Stats.1861, c. 313, § 1.
Stats.1851, c. 5, §§ 395 to 399.
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Patient, see Evidence Code § 991.
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Disclosure to third person, when privileged, see Evidence Code § 912.
Physicians, confidentiality of information, privilege inapplicable, see Business and Professions Code

§ 2225.
Presumption that communication was confidential, see Evidence Code § 917.
Similar provisions,

Lawyer-client privilege, see Evidence Code § 952.
Psychotherapist-patient privilege, see Evidence Code § 1012.



Law Review And Journal Commentaries

Interagency information sharing: Access to public records — a legal vacuum. 9 Santa Clara L.Rev.
301 (1969).

Privileged communications between physician and patient.  20 Cal.L.Rev. 302 (1932); 9
S.Cal.L.Rev. 149 (1936).
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Recommendations relating to erroneously ordered disclosure of privileged information.  11
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Notes Of Decisions

Construction and application 1
Court questions 11
Disclosure to third party 10
Discovery request 12
Examination after arrest 8
Health care plan claim files 5
Insurance 5.7
Medical reports 4
Mental condition of patient 9
Names of claimants 5.5
Participation in medical study 7
Patient statements 3
Photographs 6
Purpose of law 2
Submission of claim 5.6

1. Construction and application

Provision relating to privileged communications between physician and patient should be liberally construed in
favor of patient. Turner v. Redwood Mut. Life Ass'n of Fresno (1936) 57 P.2d 222, 13 Cal.App.2d 573; Kramer
v. Policy Holders' Life Ins. Ass'n (1935) 42 P.2d 665, 5 Cal.App.2d 380.

Patient's alleged inability to communicate with physicians did not thwart physician-patient privilege since it
extends to all information obtained by examination of patient. Hale v. Superior Court (App. 4 Dist. 1994) 34
Cal.Rptr.2d 279, 28 Cal.App.4th 1421. Witnesses  212

The existence of a "confidential communication between patient and physician," within meaning of this section
is determined at the time information is communicated to or ascertained by the physician and if the information



is communicated in confidence in the course of a physician-patient relationship by a means which, so far as the
patient is aware, discloses the information to no third persons, except those reasonably necessary to further the
transmission of the information or to further the accomplishment of the purpose for which the physician is
consulted, then that communication becomes a "confidential communication" at that moment. Rudnick v.
Superior Court of Kern County (1974) 114 Cal.Rptr. 603, 11 Cal.3d 924, 523 P.2d 643. Witnesses  213

This section relating to confidential communications between patient and physician must be liberally construed
in favor of patient. Carlton v. Superior Court for Los Angeles County (App. 2 Dist. 1968) 67 Cal.Rptr. 568, 261
Cal.App.2d 282, rehearing denied 68 Cal.Rptr. 469, 261 Cal.App.2d 282. Witnesses  185

The provision of C.C.P. § 1881 (repealed) which prohibited examination of physician as to information
acquired in attending patient was to be liberally construed in favor of patient. Newell v. Newell (App. 1956)
146 Cal.App.2d 166, 303 P.2d 839.

Physician and patient relationship is a "confidential relationship." Macaulay v. Booth (App. 3 Dist. 1942) 53
Cal.App.2d 757, 128 P.2d 386. Health  578

Where licensed physician employed by donor of foundation examined woman at free clinic maintained by
foundation to be able to compare findings with subsequent findings in order to test efficiency of treatment given
by clinic, relation of physician and patient existed, and information gained by physician was necessary to enable
him to act for patient and was therefore privileged. Kramer v. Policy Holders' Life Ins. Ass'n (App. 2 Dist.
1935) 5 Cal.App.2d 380, 42 P.2d 665. Witnesses  209

2. Purpose of law

Physician-patient privilege protects confidential communications transmitted in course of physician-patient
relationship. Province v. Center for Women's Health & Family Birth (App. 2 Dist. 1993) 25 Cal.Rptr.2d 667, 20
Cal.App.4th 1673, review denied. Witnesses  208(1)

3. Patient statements

All statements made by a patient to his physician while the latter is attending the former in that capacity, for the
purpose of determining his condition, are privileged, although they have nothing to do with the patient's
treatment, or the determination of his injuries, but relate to the way in which the injuries occurred. McRae v.
Erickson (App. 1905) 1 Cal.App. 326, 82 P. 209.

4. Medical reports

Contents of drug reaction reports constituted "confidential communications" when originally communicated to
the physician and were within the protection of the physician-patient privilege. Rudnick v. Superior Court of
Kern County (1974) 114 Cal.Rptr. 603, 11 Cal.3d 924, 523 P.2d 643. Pretrial Procedure  382

5. Health care plan claim files

Physician-patient privilege protected patients' identities and ailments recorded in claim files of prepaid health
care plan. Blue Cross of Northern California v. Superior Court of Yolo County (App. 3 Dist. 1976) 132
Cal.Rptr. 635, 61 Cal.App.3d 798. Witnesses  212

5.5. Names of claimants

The names of claimants as to whom the disability insurer had denied psychiatric disability claims were not
discoverable in an insured's suit alleging bad faith termination of benefits, since the claimants'
psychotherapist-patient privilege trumped the insured's right to the names and addresses for a letter asking for
consent to view the claims files; the disclosure of the names would reveal the identity of the claimants and the
nature of their ailments. Pollock v. Superior Court (App. 2 Dist. 2001) 113 Cal.Rptr.2d 453, 93 Cal.App.4th
817. Witnesses  214.5



5.6. Submission of claim

Submitting a claim under a disability insurance policy does not waive the psychotherapist-patient privilege;
submitting the claim is a condition precedent to coverage and, therefore, a necessity. Pollock v. Superior Court
(App. 2 Dist. 2001) 113 Cal.Rptr.2d 453, 93 Cal.App.4th 817. Witnesses  219(1)

5.7. Insurance

A disability insurer cannot waive the psychotherapist-patient privilege. Pollock v. Superior Court (App. 2 Dist.
2001) 113 Cal.Rptr.2d 453, 93 Cal.App.4th 817. Witnesses  219(1)

6. Photographs

Photographs dermatologist had taken of his patients' skin lesions were protected by physician-patient privilege.
Binder v. Superior Court (Neufeld) (App. 5 Dist. 1987) 242 Cal.Rptr. 231, 196 Cal.App.3d 893. Witnesses 
212

7. Participation in medical study

Physician-patient privilege was not applicable in action brought by Department of Health Services to compel
production of medical study commissioned by attorney representing group of residents in civil action against
waste facility; participation in group study did not invoke same considerations of confidentiality as individual's
communication with his doctor, and even if privilege were applicable it would still have been unavailable to
residents since they were involved in suit against waste facility. Kizer v. Sulnick (App. 2 Dist. 1988) 248
Cal.Rptr. 712, 202 Cal.App.3d 431, review denied. Pretrial Procedure  379

8. Examination after arrest

Permitting a physician, who was not defendant's physician but a psychiatrist connected with city police
department, to testify as to an interview with defendant following his arrest, which interview had in presence of
police officer, was not a violation of a "privileged communication". People v. Dutton (App. 2 Dist. 1944) 62
Cal.App.2d 862, 145 P.2d 676. Witnesses  208(2); Witnesses  209

9. Mental condition of patient

Where, in a will contest, the testimony of attending physicians of the testatrix as to her mental condition was
not founded on information acquired in attending her which was necessary to enable them to prescribe or act
her, it was not barred by C.C.P. § 1881 (repealed) which precluded a physician from being examined only as to
such information. In re Black's Estate (1901) 132 Cal. 392, 64 P. 695. Witnesses  211(1)

10. Disclosure to third party

If disclosure to third party of information protected by physician-patient privilege is reasonably necessary for
accomplishment of medical consultation's purpose, confidentiality is retained and third person has implied
authority to assert privilege on behalf of absent patient. Blue Cross of Northern California v. Superior Court of
Yolo County (App. 3 Dist. 1976) 132 Cal.Rptr. 635, 61 Cal.App.3d 798. Witnesses  213; Witnesses 
217

Communications between physician and patient in presence of third party do not necessarily waive statutory
privilege. Kramer v. Policy Holders' Life Ins. Ass'n (App. 2 Dist. 1935) 5 Cal.App.2d 380, 42 P.2d 665.
Witnesses  214

C.C.P. § 1881 (repealed) was not waived because physician's stenographer was present to make notes during
examination and perform services of office nurse. Kramer v. Policy Holders' Life Ins. Ass'n (App. 2 Dist. 1935)
5 Cal.App.2d 380, 42 P.2d 665. Witnesses  219(5)

Testimony of physician as to information learned in others' presence concerning sanity of wife, in action for
alienation of affections, was not privileged. Horowitz v. Sacks (App. 1 Dist. 1928) 89 Cal.App. 336, 265 P. 281.



Witnesses  214

Under provision of C.C.P. § 1881 (repealed) that physician could not be examined as witness in civil action
without patient's consent as to information acquired in attending patient, objection to question asked physician,
testifying as witness after patient's death, as to what statements patient made to him during period of treatment,
was properly sustained because not confining question to statements made in hearing of third person who was
present at one of physician's visits. Murphy v. Board of Police Pension Fund Com'rs (App. 1905) 2 Cal.App.
468, 83 P. 577. Witnesses  208(1)

11. Court questions

Whether testimony of a physician was inadmissible because acquired in attending the patient is a preliminary
one for the court. In re Casarotti's Estate (1920) 184 Cal. 73, 192 P. 1085. Witnesses  223

12. Discovery request

California's physician-patient privilege was not applicable to discovery request of plaintiff who brought federal
civil rights claim alleging use of excessive force by police in making arrest, and sought documents concerning
psychological, mental and physical conditions of arresting officer. Soto v. City of Concord, N.D.Cal.1995, 162
F.R.D. 603. Witnesses  208(1)

Under physician-patient privilege and litigation exception to that privilege, scope of permissible discovery
regarding workers' compensation claimant's general medical history was limited to her alleged work-related
wrist injury, job analysis, electrodiagnostic test, and thyroid test, as specified by employer's expert, rather than a
general inquiry into claimant's hospitalization history. Allison v. Workers' Comp. Appeals Bd.(App. 2 Dist.
1999) 84 Cal.Rptr.2d 915, 72 Cal.App.4th 654, review denied. Workers' Compensation  1703.5

§ 993. Holder of the privilege 

     •     Historical Notes     •     Research References     •     Notes of Decisions

As used in this article, "holder of the privilege" means:

(a) The patient when he has no guardian or conservator.

(b) A guardian or conservator of the patient when the patient has a guardian or conservator.

(c) The personal representative of the patient if the patient is dead.

CREDIT(S)
(Stats.1965, c. 299, § 2, operative Jan. 1, 1967.)

Historical Notes

Law Revision Commission Comments

A guardian of the patient is the holder of the privilege if the patient has a guardian.  If the patient has
separate guardians of his estate and of his person, either guardian may claim the privilege.  The
provision making the personal representative of the patient the holder of the privilege when the
patient is dead may change California law.  The existing law may be that the privilege survives the
death of the patient in some cases and that no one can waive it on behalf of the patient.  See the
discussion in Tentative Recommendation and a Study Relating to the Uniform Rules of Evidence
(Article V. Privileges), 6 Cal.Law Revision Comm'n, Rep., Rec. & Studies 201, 408-410 (1964).
Sections 993 and 994 enable the personal representative to protect the interest of the patient's estate



in the confidentiality of these statements and to waive the privilege when the estate would benefit by
waiver.  When the patient's estate has no interest in preserving confidentiality, or when the estate has
been distributed and the representative discharged, the importance of providing complete access to
information relevant to a particular proceeding should prevail over whatever remaining interest the
decedent may have had in secrecy. [7 Cal.L.Rev.Comm. Reports 1 (1965)]
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Stats.1939, c. 129, p. 1246, § 5; Stats.1957, c. 1961, p. 3504, § 1; Stats.1961, c. 629, p. 1797, § 1;
Stats.1965, c. 922, p. 2530, § 1; Stats.1965, c. 923, p. 2532, § 1.

Stats.1863, c. 528, § 1.
Stats.1861, c. 313, § 1.
Stats.1851, c. 5, §§ 395 to 399.

Research References

Cross References

Definition, patient, see Evidence Code § 991.
Similar provisions,

Lawyer-client privilege, see Evidence Code § 953.
Psychotherapist-patient privilege, see Evidence Code § 1013.

Law Review And Journal Commentaries

Discovery of non-parties' medical records in the face of the physician-patient privilege.  Scott R.
White, 36 Cal.W.L.Rev. 523 (2000).
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Library References

Uniform Rules of Evidence, Rule 503, 13A Uniform Laws Annotated, Master Edition.
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Witkin, Evidence (3d ed) §§1073, 1191
The Rutter Group, Civil Trials and Evidence (Wegner, Fairbank, Epstein & Chernow) §§8:2128,

8:2131
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Deceased patients 1
Parents 2
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1. Deceased patients



Patient's estate had right to freely communicate with patient's physicians, thoroughly investigate patient's
condition with them, and assert physician-patient privilege to extent appropriate in tort suit arising out of
automobile accident, even though physicians only treated patient in hospital, even though patient allegedly was
unable to communicate with doctors, and even if part of patient's medical condition was in issue. Hale v.
Superior Court (App. 4 Dist. 1994) 34 Cal.Rptr.2d 279, 28 Cal.App.4th 1421. Witnesses  217

Physician-patient privilege continued after patient's death, and only personal representative could waive it. Hale
v. Superior Court (App. 4 Dist. 1994) 34 Cal.Rptr.2d 279, 28 Cal.App.4th 1421. Witnesses  217; Witnesses

 219(4.1)

Medical records of person who dies in private nursing home are not available, without consent of personal
representative, to private persons who wish to investigate cause of death but who bear no legal or familial
relationship to deceased. 69 Op.Atty.Gen. 14, 2-13-86.

2. Parents

Mother's constitutional right to privacy did not prohibit disclosure of her prenatal medical records in medical
malpractice action brought by her 16-month-old child; defendants had interest in medical records as being
material in determining cause of child's medical condition and claimed neurological deficit and any impact
prenatal period had on alleged injuries, and defendants had no other means by which to obtain that information.
Palay v. Superior Court (App. 2 Dist. 1993) 22 Cal.Rptr.2d 839, 18 Cal.App.4th 919. Pretrial Procedure 
382

Mother had privilege to prenatal medical records for her child. Palay v. Superior Court (App. 2 Dist. 1993) 22
Cal.Rptr.2d 839, 18 Cal.App.4th 919. Witnesses  211(2)

Prenatal medical records of a mother, a nonparty to her 16-month-old child's medical malpractice action, were
discoverable and not subject to physician-patient privilege; child waived right to claim privilege when he
brought action, and medical histories of mother and child, while child was in utero, were inextricable related.
Palay v. Superior Court (App. 2 Dist. 1993) 22 Cal.Rptr.2d 839, 18 Cal.App.4th 919. Witnesses  211(2);
Witnesses  219(5)

Mother who allegedly ingested dangerous drugs while pregnant could not assert physician-patient privilege to
prevent disclosure of infant son's medical records at dependency hearing; privilege did not apply to information
hospital social worker was required to report child protective agency upon deciding that child abuse existed. In
re Troy D.(App. 4 Dist. 1989) 263 Cal.Rptr. 869, 215 Cal.App.3d 889, review denied. Infants  207

3. Personal representative

Physician-patient and psychotherapist-patient privileges continue after death of patient, and personal
representative of patient has same right to claim or waive privilege as any other holder. Rittenhouse v. Superior
Court (App. 3 Dist. 1991) 1 Cal.Rptr.2d 595, 235 Cal.App.3d 1584. Witnesses  217; Witnesses 
219(4.1)

§ 994. Physician-patient privilege 
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Subject to Section 912 and except as otherwise provided in this article, the patient, whether or not a party, has a
privilege to refuse to disclose, and to prevent another from disclosing, a confidential communication between
patient and physician if the privilege is claimed by:

(a) The holder of the privilege;



(b) A person who is authorized to claim the privilege by the holder of the privilege; or

(c) The person who was the physician at the time of the confidential communication, but such person may not
claim the privilege if there is no holder of the privilege in existence or if he or she is otherwise instructed by a
person authorized to permit disclosure.

The relationship of a physician and patient shall exist between a medical or podiatry corporation as defined in
the Medical Practice Act and the patient to whom it renders professional services, as well as between such
patients and licensed physicians and surgeons employed by such corporation to render services to such patients.
The word "persons" as used in this subdivision includes partnerships, corporations, limited liability companies,
associations, and other groups and entities.

CREDIT(S)
(Stats.1965, c. 299, § 2, operative Jan. 1, 1967.  Amended by Stats.1968, c. 1375, p. 2696, § 3; Stats.1980, c.
1313, p. 4532, § 12; Stats.1994, c. 1010 (S.B.2053), § 105.)

Historical Notes

Law Revision Commission Comments

This section, like Section 954 (lawyer-client privilege), is based on the premise that the privilege must
be claimed by a person who is authorized to claim the privilege.  If there is no claim of privilege by
a person with authority to make the claim, the evidence is admissible.  See the Comments to
Evidence Code §§ 993 and 954.

For the reasons indicated in the Comment to Section 954, an eavesdropper or other interceptor of a
communication privileged under this section is not permitted to testify to the communication. [7
Cal.L.Rev.Comm. Reports 1 (1965)]

Historical And Statutory Notes

1996 Legislation
Legislative declaration of Stats.1996, c. 57 (S.B.141), § 30, relating to the rendition of professional

services by a limited liability company, see Historical and Statutory Notes under Code of Civil
Procedure § 699.720.

1995 Main Volume
The 1968 amendment added the second paragraph relating to medical corporations.
The 1980 amendment substituted "or podiatry corporation as defined in the Medical Practice Act" for

"as defined in Article 17 (commencing with Section 2500) of Chapter 5 of division 2 of the Business
and Professions Code" following "medical corporation" in the first sentence of the second paragraph.

The 1994 amendment made technical changes to conform with enactment of the California Limited
Liability Company Act.
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Stats.1851, c. 5, §§ 395 to 399.

Research References



Cross References

Definitions,
Confidential communication between patient and physician, see Evidence Code§ 992.
Holder of the privilege, see Evidence Code § 993.
Patient, see Evidence Code § 991.
Physician, see Evidence Code § 990.

Eavesdropping on privileged communications prohibited, see Penal Code §§ 632, 636.
General provisions relating to privileges, see Evidence Code § 910 et seq.
Physicians, confidentiality of information, privilege inapplicable, see Business and Professions Code

§ 2225.
Similar provisions,

Lawyer-client privilege, see Evidence Code § 954.
Psychotherapist-patient privilege, see Evidence Code § 1014.

Venereal disease control prosecutions, privilege inapplicable, see Health and Safety Code § 120595.
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Admissibility of hospital records.  14 S.Cal.L.Rev. 99, 108 (1941).
Admission of consultant doctor's letters concerning a patient's injury, under Business Entries Statute.
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Application of statutory physician-patient privilege. 2 Hastings L.J. 31, 36 (1950).
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(1975).
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Discussion of statutory patient-physician privilege in connection with blood test evidence. 16
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(1998).
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Physician-patient privilege: Absent patient.  27 Hastings L.J. 99 (1975).
Privileged communications between physician and patient.  20 Cal.L.Rev. 302 (1932); 9

S.Cal.L.Rev. 149 (1936); 20 Cal.L.Rev. 294 (1932).
Professional corporations.  Peterson, White and Jones (1968) 43 Cal.St.B.J. 884.
Prosecutorial discovery in California after People v. Collie: Need for legislation.  23 Santa Clara

L.Rev. 543 (1983).
Physician-patient privilege.  8 UCLA L.Rev. 625 (1961).
1995 Main Volume

Library References

Recommendations relating to the good cause exception to the physician-patient privilege.  12
Cal.L.Rev.Comm. Reports 601 (1974); Assembly Committee on Judiciary 75 S.J. 1352.



Uniform Rules of Evidence, Rule 503, 13A Uniform Laws Annotated, Master Edition.
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Commencing action involving physical condition of plaintiff or decedent as waiving

physician-patient privilege as to discovery proceedings.  21 ALR3d 912.
Physician-patient privilege as applied to physician's testimony concerning wound required to be

reported to public authority.  85 ALR3d 1196.
Physician-patient privilege as extending to patient's medical or hospital records.  10 ALR4th 552.

Notes Of Decisions

Action where patient is not a party 7
Application to third persons 6
Burden of proof 20.5
Claim of privilege by third party 9
Common law 4
Compelling testimony of physician 19
Construction and application 1
Deceased patients 8
Disclosure of patient's name 11
Ethical issues relating to disclosure 15
Ex parte communications 20
Fraudulent concealment by physician 16
Malpractice claims 2.7
Opinion on diagnosis and treatment 12
Patient 4.5
Patient gifts to physician 17
Presumptions and burden of proof 20.5
Privacy rights 3
Privilege as personal to patient 5
Purpose of law 2
Purpose of medical examination 10
Questions relating to patient consent 14
Review 21
Scope of privilege 2.5
Value of medical services rendered 13
Waiver 18

1. Construction and application

Provision relating to privileged communications between physician and patient should be liberally construed in
favor of patient. Turner v. Redwood Mut. Life Ass'n of Fresno (1936) 57 P.2d 222, 13 Cal.App.2d 573; Kramer
v. Policy Holders' Life Ins. Ass'n (1935) 42 P.2d 665, 5 Cal.App.2d 380.



As a rule of evidence, physician-patient privilege applies only if properly invoked in a proceeding in which
testimony can be compelled. Hurvitz v. Hoefflin (App. 2 Dist. 2000) 101 Cal.Rptr.2d 558, 84 Cal.App.4th
1232, review denied. Witnesses  208(1)

The provision of C.C.P. § 1881 (repealed) which prohibited examination of physician as to information
acquired in attending patient was to be liberally construed in favor of patient. Newell v. Newell (App. 1956)
146 Cal.App.2d 166, 303 P.2d 839.

Construction by New York courts of C.C.P. § 1881 (repealed) which made privileged communications between
physician and patient was entitled to great weight where New York statute before amendment was identical
with California statute. Kramer v. Policy Holders' Life Ins. Ass'n (App. 2 Dist. 1935) 5 Cal.App.2d 380, 42 P.2d
665. Courts  95(2)

Physician-patient relationship is a confidential relationship. Cole v. Wolfskill (App. 2 Dist. 1920) 49 Cal.App.
52, 192 P. 549.

2. Purpose of law

Physician-patient privilege protects confidential communications transmitted in course of physician-patient
relationship. Province v. Center for Women's Health & Family Birth (App. 2 Dist. 1993) 25 Cal.Rptr.2d 667, 20
Cal.App.4th 1673, review denied. Witnesses  208(1)

Patient-physician privilege creates zone of privacy whose purposes are to preclude humiliation of the patient
which might follow disclosure of his ailments and to encourage patient's full disclosure to the physician of all
information necessary for effective diagnosis and treatment. Division of Medical Quality, Bd. of Medical
Quality Assur. v. Gherardini (App. 4 Dist. 1979) 156 Cal.Rptr. 55, 93 Cal.App.3d 669. Witnesses  208(1)

The physician-patient privilege is a rule of evidence concerning the admissibility of evidence in court and is not
a substantive rule regulating the conduct of physicians. Rudnick v. Superior Court of Kern County (1974) 114
Cal.Rptr. 603, 11 Cal.3d 924, 523 P.2d 643. Witnesses  208(1)

Whole purpose of physician-patient privilege is to preclude humiliation of patient that might follow disclosure
of his ailments and when patient himself discloses those ailments by bringing an action in which they are in
issue, there is no longer any reason for privilege. City & County of San Francisco v. Superior Court In and For
City and County of San Francisco (1951) 37 Cal.2d 227, 231 P.2d 26. Witnesses  208(1); Witnesses 
219(5)

As provided under C.C.P. § 1881 (repealed), it was the policy of the law to encourage confidence and to
preserve such confidence inviolate in the relationships involving, husband and wife, attorney and client,
confessor and confessant, physician and patient, public officers, newspaper writers, editors, publishers, etc. 18
Op.Atty.Gen. 231 (1951).

2.5. Scope of privilege

While physician-patient privilege protects patient from forced disclosure in the course of litigation, it may not
be extended to cover the dissemination of information already made known outside of litigation. Hurvitz v.
Hoefflin (App. 2 Dist. 2000) 101 Cal.Rptr.2d 558, 84 Cal.App.4th 1232, review denied. Witnesses  208(1)

2.7. Malpractice claims

The physician-patient privilege does not preclude a health care provider from disclosing to its attorney all
medical information that it has about a patient who has filed or threatened to file a malpractice claim. California
Consumer Health Care Council v. Kaiser Foundation Health Plan, Inc.(App. 1 Dist. 2006) 47 Cal.Rptr.3d 593,
142 Cal.App.4th 21, review denied. Witnesses  219(5)

3. Privacy rights



When the State Medical Board seeks judicial enforcement of a subpoena for a physician's medical records, it
cannot delve into an area of reasonably expected privacy under the state constitution simply because it wants
assurance the law is not violated or a doctor is not negligent in treatment of his or her patient, but must
demonstrate through competent evidence that the particular records it seeks are relevant and material to its
inquiry sufficient for a trial court to independently make a finding of good cause to order the materials
disclosed. Bearman v. Superior Court (App. 2 Dist. 2004) 11 Cal.Rptr.3d 644, 117 Cal.App.4th 463, modified
on denial of rehearing, review denied. Constitutional Law  1231; Health  217

Scope of patient-physician privilege is affected by constitutional principles. Palay v. Superior Court (App. 2
Dist. 1993) 22 Cal.Rptr.2d 839, 18 Cal.App.4th 919. Witnesses  208(1)

Questions which trial court ordered petitioner to answer in suit by her daughter for alleged injuries sustained as
a result of petitioner's ingestion of drug diethylstilbestrol (DES) manufactured and distributed by defendants
and which related to period prior to plaintiff's birth, physician who prescribed drug, pharmacy which filled
prescription, place of plaintiff's delivery, and period after plaintiff's birth did not call for communications within
statutory provisions (§ 990 et seq.) and, considering whatever minimum privacy interest petitioner might have
had with respect to such information was waived by disclosures concerning subject matter, did not
unreasonably intrude upon petitioner's constitutional right to privacy. Jones v. Superior Court for Alameda
County (App. 1 Dist. 1981) 174 Cal.Rptr. 148, 119 Cal.App.3d 534. Constitutional Law  1231

4. Common law

At common law, communications between physician and patient were not privileged. Frederick v. Federal Life
Ins. Co.(1936) 57 P.2d 235, 13 Cal.App.2d 585; Kramer v. Policy Holders' Life Ins. Ass'n (1936) 42 P.2d 665, 5
Cal.App.2d 380.

4.5. Patient

Sperm donor, who did not visit sperm bank for diagnosis or treatment of a physical or mental ailment, was not a
"patient," and thus, the physician-patient privilege had no application to communications between the donor and
the physicians at the sperm bank. Johnson v. Superior Court (App. 2 Dist. 2000) 95 Cal.Rptr.2d 864, 80
Cal.App.4th 1050, review denied. Witnesses  209

5. Privilege as personal to patient

Immunity of physician from examination as to infirmities of patient was personal privilege of patient under
C.C.P. § 1881 (repealed). Darling v. Pacific Elec. Ry.(1925) 197 Cal. 702, 242 P. 703. Witnesses  219(4.1)

Subd. 4 of C.C.P. § 1881 (repealed) relating to testimony by physicians merely gave the patient a personal
privilege, which might be waived. San Francisco Credit Clearing House v. MacDonald (App. 1912) 18
Cal.App. 212, 122 P. 964. Witnesses  219(4.1)

6. Application to third persons

Privilege applicable to communications by patient to physician does not include third person who might be
present, unless such third person is aiding physician, or is necessary as means of communication between
physician and patient. Mullin-Johnson Co. v. Penn Mut. Life Ins. Co. of Philadelphia, Pa., N.D.Cal.1933, 2
F.Supp. 203. Witnesses  214

Privilege applicable to physician and patient did not include patient's wife who was present with husband when
husband made alleged privileged communications. Mullin-Johnson Co. v. Penn Mut. Life Ins. Co. of
Philadelphia, Pa., N.D.Cal.1933, 2 F.Supp. 203. Witnesses  214

7. Action where patient is not a party

Under C.C.P. § 1881 (repealed), rule of privilege between physician and patient applied, though patient was not
a party to action in which disclosure was sought. Darling v. Pacific Elec. Ry.(1925) 197 Cal. 702, 242 P. 703.



Witnesses  208(2)

8. Deceased patients

A physician cannot, in action for death of the patient from injuries, testify for defendant from his knowledge of
the injuries acquired while attending deceased. Keast v. Santa Ysabel Gold Min. Co.(1902) 136 Cal. 256, 68 P.
771.

Medical records of person who dies in private nursing home are not available, without consent of personal
representative, to private persons who wish to investigate cause of death but who bear no legal or familial
relationship to deceased. 69 Op.Atty.Gen. 14, 2-13-86.

9. Claim of privilege by third party

Hospital, a third-party recipient of privileged matter, had standing to claim physician-patient privilege on behalf
of nonconsenting patients and, under vicarious exclusionary rule, to object to admission of evidence obtained in
violation of patients' constitutional rights. Division of Medical Quality, Bd. of Medical Quality Assur. v.
Gherardini (App. 4 Dist. 1979) 156 Cal.Rptr. 55, 93 Cal.App.3d 669. Witnesses  217

Drug manufacturers were entitled to claim the physician-patient privilege on behalf of the patient to bar
discovery of adverse drug reaction reports submitted by his physician if the submission of such report was in
confidence and was reasonably necessary in order to accomplish the purpose for which the physician was
consulted but if such report was not made in confidence or was not reasonably necessary to accomplish the
purpose for which the physician was consulted, the drug manufacturers were not entitled to claim the privilege
on behalf of the patient. Rudnick v. Superior Court of Kern County (1974) 114 Cal.Rptr. 603, 11 Cal.3d 924,
523 P.2d 643. Pretrial Procedure  382

A disclosure in confidence by a physician, with or without the consent of the patient, of communications
protected by the physician-patient privilege to a third person to whom disclosure is reasonably necessary for the
accomplishment of the purpose for which the physician is consulted confers upon the third person the right to
claim the physician-patient privilege on behalf of the patient and that third person thereby becomes a "person
who is authorized to claim the privilege by the holder of the privilege" within meaning of this section. Rudnick
v. Superior Court of Kern County (1974) 114 Cal.Rptr. 603, 11 Cal.3d 924, 523 P.2d 643. Witnesses  217

Where doctors had furnished drug reaction reports to drug manufacturers and where manufacturers, in personal
injury action against them, had furnished plaintiffs with copies of the reports, drug manufacturers were not
entitled to invoke the doctor-patient privilege to support their refusal to reveal the names of the doctors who
furnished the reports, even if the reports contained confidential information acquired by the doctors from their
patients. Henard v. Superior Court of Kern County (App. 5 Dist. 1972) 102 Cal.Rptr. 721, 26 Cal.App.3d 129.
Pretrial Procedure  33

10. Purpose of medical examination

When plaintiff is examined by physician for purpose of informing plaintiff's attorney as to plaintiff's physical
condition, the medical report is privileged, but when plaintiff is examined by physician for purpose of
informing defendant's attorney as to plaintiff's physical condition the medical report is not privileged. Jorgensen
v. Superior Court In and For Sonoma County (App. 1958) 163 Cal.App.2d 513, 329 P.2d 550. Witnesses 
211(2)

11. Disclosure of patient's name

If the disclosure of the patient's name reveals nothing of any communication concerning the patient's ailments,
disclosure of the patient's name does not violate the privilege but if, disclosure of the patient's name inevitably
in the context of such disclosure reveals the confidential information, namely the ailments, then such disclosure
violates the physician-patient privilege; conversely, if the disclosure reveals the ailments but not the patient's
identity, then such disclosure does not violate the privilege. Rudnick v. Superior Court of Kern County (1974)



114 Cal.Rptr. 603, 11 Cal.3d 924, 523 P.2d 643. Witnesses  208(1)

Requiring doctor and hospital, in malpractice action, to disclose names and addresses of patients who had
received same type of tests as plaintiff was violation of physician-patient privilege, especially with respect to
inquiry as to two patients who had developed complications from such testing. Marcus v. Superior Court of Los
Angeles County (App. 2 Dist. 1971) 95 Cal.Rptr. 545, 18 Cal.App.3d 22. Pretrial Procedure  40

12. Opinion on diagnosis and treatment

As an expert witness for defense in medical malpractice action arising out of spinal cord injury during heart
surgery, physician who six years before surgery had reviewed results of a coarctation study performed on
plaintiff and had prepared a letter report containing his opinion of plaintiff's heart condition could review
factual information about diagnosis and treatment delivered by defendant physicians and render his expert
opinion on adequacy of their professional efforts without violating physician-patient privilege. Torres v.
Superior Court (App. 4 Dist. 1990) 270 Cal.Rptr. 401, 221 Cal.App.3d 181, review denied. Witnesses 
211(2)

Physician who six years before heart surgery resulting in spinal cord injury to medical malpractice plaintiff had
reviewed results of a coarctation study preformed on plaintiff and had prepared a letter report containing his
opinion of plaintiff's heart condition was not precluded by any fiduciary duty created through physician-patient
relationship from testifying for defense. Torres v. Superior Court (App. 4 Dist. 1990) 270 Cal.Rptr. 401, 221
Cal.App.3d 181, review denied. Evidence  535

13. Value of medical services rendered

In an action against an estate to recover the reasonable value of services rendered the deceased in his lifetime,
consisting of nursing during the time of deceased's sickness, testimony of physicians of decedent as to the
general character and value of the services rendered by the claimant as nurse was admissible under C.C.P. §
1881 (repealed). Keller v. Gerber (App. 3 Dist. 1920) 49 Cal.App. 515, 193 P. 809. Witnesses  211(1)

14. Questions relating to patient consent

In action against hospital and nurse for negligence, permitting question on redirect examination of plaintiff's
attending physician in the nature of cross-examination and impeachment as to whether he had plaintiff's consent
to disclose anything to defendants' lawyer was not error resulting in miscarriage of justice, within Constitution,
though it was not as claimed authorized by statute, and though instruction quoting provisions of statute as to
testimony by physician or surgeon was not sufficiently specific to eliminate the error. Stevenson v. Alta Bates,
Inc.(App. 1 Dist. 1937) 20 Cal.App.2d 303, 66 P.2d 1265. Appeal And Error  1170.7

15. Ethical issues relating to disclosure

Although there might be ethical considerations as to whether physician involved in patient's treatment should
testify against patient's interests, such concerns were not evidentiary ones, and physician would be permitted to
give expert opinion for defendant, provided that defendant timely and properly designated its intention to call
physician as expert witness and provided patient with opportunity to thoroughly depose him. Province v. Center
for Women's Health & Family Birth (App. 2 Dist. 1993) 25 Cal.Rptr.2d 667, 20 Cal.App.4th 1673, review
denied. Evidence  535

16. Fraudulent concealment by physician

Confidential relationship of physician and patient imposes on physician duty of refraining from fraudulent
concealment with respect of matter consulted by patient. Pashley v. Pacific Elec. Co.(1944) 25 Cal.2d 226, 153
P.2d 325. Health  578

17. Patient gifts to physician

Relationship between physician and patient is confidential, and the law demands strict good faith in all



transactions arising therefrom, and will scrutinize closely all dealings between the parties; but, if it is
satisfactorily shown that the patient has freely and voluntarily disposed of his property in accordance with his
wishes, and his capacity as apparent, the existence of the confidential relationship will not prevent a disposition
to the physician. Cole v. Wolfskill (App. 2 Dist. 1920) 49 Cal.App. 52, 192 P. 549. Health  578

18. Waiver

Documents concerning care provided to now-deceased enrollee in health care service plan were protected by
physician-patient privilege from disclosure to enrollee's daughter pursuant to statute requiring notices from
Department of Managed Health Care (DMHC) to enrollees as to final disposition of a grievance; daughter was
not conservator of enrollees' estate and thus could not waive the privilege. California Consumer Health Care
Council, Inc. v. California Dept. of Managed Health Care (App. 3 Dist. 2008) 74 Cal.Rptr.3d 215, 161
Cal.App.4th 684, review denied. Witnesses  212; Witnesses  219(6)

Even if patient's medical condition was in issue in suit arising from fatal automobile accident, physician-patient
privilege was not waived as to otherwise protected aspects of medical history during lifetime or as to unrelated
condition patient may have suffered from at time of death. Hale v. Superior Court (App. 4 Dist. 1994) 34
Cal.Rptr.2d 279, 28 Cal.App.4th 1421. Witnesses  219(4.1)

Where father, and not mother, tendered issue of mother's medical condition by obtaining order to show cause re
modification of custody, no exception to physician-patient privilege applied to preclude wife's assertion of
privilege as to requested information. Koshman v. Superior Court In and For Sacramento County (App. 3 Dist.
1980) 168 Cal.Rptr. 558, 111 Cal.App.3d 294. Pretrial Procedure  382

Failure to object to testimony of physician on ground that testimony is privileged amounts to waiver of
privilege. Cope v. Cope (App. 1 Dist. 1964) 40 Cal.Rptr. 917, 230 Cal.App.2d 218. Witnesses  219(4.1)

Physician-patient privilege may be waived, but it must clearly appear that there is an intention to waive, and the
court will not run to such a conclusion. Torbensen v. Family Life Ins. Co.(App. 1958) 163 Cal.App.2d 401, 329
P.2d 596. Witnesses  219(4.1)

The privilege of a patient of preventing physicians from testifying as to communications made by patient, is
personal to the patient and may be waived by him. Hirschberg v. Southern Pac. Co.(1919) 180 Cal. 774, 183 P.
141. Witnesses  219(4.1)

19. Compelling testimony of physician

In action by physician for reinstatement of hospital staff privileges wherein physician sought to learn name of
patient who allegedly charged him with soliciting employment, and party, who was also a physician, knew
name of patient and could, at any time during trial, cause patient to be called to testify, physician was entitled to
compel such party-physician to appear at deposition and be questioned as to identity of such patient
notwithstanding the physician-patient privilege. Ascherman v. Superior Court In and For City and County of
San Francisco (App. 1 Dist. 1967) 62 Cal.Rptr. 547, 254 Cal.App.2d 506. Pretrial Procedure  183.1

Refusal to compel physician to testify respecting examination of plaintiff in personal injury action, if erroneous,
was not prejudicial to defendant. Webb v. Francis J. Lewald Coal Co.(1931) 214 Cal. 182, 4 P.2d 532. Appeal
And Error  1048(2)

Where a physician called as a witness refuses to answer a relevant and material question on the ground of
"privilege," and his patient waives that privilege, the court should compel him to answer. Valensin v. Valensin
(1887) 73 Cal. 106, 14 P. 397. Witnesses  219(4.1)

20. Ex parte communications

Regardless of whether patient may have waived her physician-patient privilege by filing malpractice suit,
defense counsel had to avoid any ex parte communications with physician who performed pathology test for
patient until after discovery was completed. Province v. Center for Women's Health & Family Birth (App. 2



Dist. 1993) 25 Cal.Rptr.2d 667, 20 Cal.App.4th 1673, review denied. Attorney And Client  32(12)

20.5. Presumptions and burden of proof

Party asserting the physician-patient privilege has the burden of proof regarding the existence of the privilege.
Johnson v. Superior Court (App. 2 Dist. 2000) 95 Cal.Rptr.2d 864, 80 Cal.App.4th 1050, review denied.
Witnesses  222

21. Review

Objection to testimony of physician as to wife's sanity in action for alienation of a affections was not available
when first made on appeal. Horowitz v. Sacks (App. 1 Dist. 1928) 89 Cal.App. 336, 265 P. 281. Appeal And
Error  204(7)

Erroneous admission in evidence of testimony that was privileged under subd. 4 of this section, would not
furnish a sufficient ground for reversal of the judgment, where other witnesses testified substantially to the
same facts, in view of Const. Art. 6, § 4  1/2, providing that no judgment shall be set aside, unless there was a
miscarriage of justice. Keller v. Gerber (App. 3 Dist. 1920) 49 Cal.App. 515, 193 P. 809. Appeal And Error

 1170.7

Error, if any, in instruction as to privilege of attending physicians and as to presumption from plaintiff's failure
to call them and a nurse to testify to extent of injury, was harmless in view of verdict for defendant. Cook v. Los
Angeles Ry. Corp.(1915) 169 Cal. 113, 145 P. 1013. Appeal And Error  1068(1)

§ 995. When physician required to claim privilege 
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The physician who received or made a communication subject to the privilege under this article shall claim the
privilege whenever he is present when the communication is sought to be disclosed and is authorized to claim
the privilege under subdivision (c) of Section 994.

CREDIT(S)
(Stats.1965, c. 299, § 2, operative Jan. 1, 1967.)

Historical Notes

Law Revision Commission Comments

The obligation of the physician to claim the privilege on behalf of the patient, unless otherwise
instructed by a person authorized to permit disclosure, is consistent with Section 2379 of the
Business and Professions Code. [7 Cal.L.Rev.Comm. Reports 1 (1965)]
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1995 Main Volume
Derivation: Code of Civil Procedure § 1881(4), enacted 1872, amended by Stats.1893, c. 217, p. 301, §

1; Stats.1907, c. 68, p. 87, § 1; Stats.1911, c. 603, p. 1135, § 1; Stats.1917, c. 611, p. 954, § 1;
Stats.1927, c. 683, p. 1154, § 1; Stats.1933, c. 536, p. 1423, § 1; Stats.1935, c. 532, p. 1608, § 1;
Stats.1939, c. 129, p. 1246, § 5; Stats.1957, c. 1961, p. 3504, § 1; Stats.1961, c. 629, p. 1797, § 1;
Stats.1965, c. 922, p. 2530, § 1; Stats.1965, c. 923, p. 2532, § 1.

Stats.1863, c. 528, § 1.
Stats.1861, c. 313, § 1.
Stats.1851, c. 5, §§ 395 to 399.



Research References

Cross References

Definition, physician, see Evidence Code § 990.
Similar provisions,

Lawyer-client privilege, see Evidence Code § 955.
Psychotherapist-patient privilege, see Evidence Code § 1015.

Law Review And Journal Commentaries

California Evidence Code Section 771: Conflict with privileged communications.  6 Pac.L.J. 612
(1975).

1995 Main Volume

Collateral References:

Witkin, Evidence (3d ed) §§1188, 1191
The Rutter Group, Civil Trials and Evidence (Wegner, Fairbank, Epstein & Chernow) §8:2135
Cal Jur 3d Evid §452
 Jefferson's California Evidence Benchbook, 2nd Edition (CEB, 1982) §§35.2, 37.1.

Notes Of Decisions

Construction and application 1
Custodian of materials 3
Materials seized under a search warrant 6
Medical records 5
Review 2

1. Construction and application

Refusal of physician to testify as to patient's infirmities was proper, in absence of waiver of patient's privilege.
Darling v. Pacific Elec. Ry.(1925) 197 Cal. 702, 242 P. 703. Witnesses  211(2)

2. Review

Where medical witness was asked whether a particular witness was his patient and whether doctor considered
himself privileged not to disclose information about patient and doctor thereupon claimed privilege, the fact that
appellant made no motion to strike testimony nor request to instruct or admonish jury, precluded appellant from
contending on appeal that it was misconduct to call doctor knowing that privilege would be claimed.
Schomaker v. Provoo (App. 1 Dist. 1950) 96 Cal.App.2d 738, 216 P.2d 562. Appeal And Error  237(2)

3. Custodian of materials

The custodian of materials protected by an evidentiary privilege owes a duty to the holder of the privilege to
claim the privilege and to take actions necessary to ensure that the materials are not disclosed improperly.
People v. Superior Court (Laff) (2001) 107 Cal.Rptr.2d 323, 25 Cal.4th 703, 23 P.3d 563, rehearing denied.

5. Medical records

When the State Medical Board seeks judicial enforcement of a subpoena for a physician's medical records, it
cannot delve into an area of reasonably expected privacy under the state constitution simply because it wants
assurance the law is not violated or a doctor is not negligent in treatment of his or her patient, but must



demonstrate through competent evidence that the particular records it seeks are relevant and material to its
inquiry sufficient for a trial court to independently make a finding of good cause to order the materials
disclosed. Bearman v. Superior Court (App. 2 Dist. 2004) 11 Cal.Rptr.3d 644, 117 Cal.App.4th 463, modified
on denial of rehearing, review denied. Constitutional Law  1231; Health  217

6. Materials seized under a search warrant

Seeking a court order precluding disclosure of privileged communications in materials seized pursuant to a
search warrant constitutes an appropriate and necessary exercise of the statutory and ethical obligations of an
attorney. People v. Superior Court (Laff) (2001) 107 Cal.Rptr.2d 323, 25 Cal.4th 703, 23 P.3d 563, rehearing
denied.

§ 996. Patient-litigant exception 

     •     Historical Notes     •     Research References     •     Notes of Decisions

There is no privilege under this article as to a communication relevant to an issue concerning the condition of
the patient if such issue has been tendered by:

(a) The patient;

(b) Any party claiming through or under the patient;

(c) Any party claiming as a beneficiary of the patient through a contract to which the patient is or was a party;
or

(d) The plaintiff in an action brought under Section 376 or 377 of the Code of Civil Procedure for damages for
the injury or death of the patient.

CREDIT(S)
(Stats.1965, c. 299, § 2, operative Jan. 1, 1967.)

Historical Notes

Law Revision Commission Comments

Section 996 provides that the physician-patient privilege does not exist in any proceeding in which an
issue concerning the condition of the patient has been tendered by the patient.  If the patient himself
tenders the issue of his condition, he should not be able to withhold relevant evidence from the
opposing party by the exercise of the physician-patient privilege.

A limited form of this exception is recognized by Code of Civil Procedure Section 1881(4) (superseded
by the Evidence Code) which makes the privilege inapplicable in personal injury actions.  This
exception is also recognized in various types of administrative proceedings where the patient tenders
the issue of his condition.  E.g., Labor Code §§ 4055, 5701, 5703, 6407, 6408 (proceedings before
the Industrial Accident Commission).  The exception provided by Section 996 applies not only to
proceedings before the Industrial Accident Commission but also to any other proceeding where the
patient tenders the issue of his condition.  The exception in Section 996 also states existing law in
applying the exception to other situations where the patient himself has raised the issue of his
condition. In re Cathey, 55 Cal.2d 679, 690-692, 12 Cal.Rptr. 762, 768, 361 P.2d 426, 432 (1961)
(prisoner in state medical facility waived physician-patient privilege by putting his mental condition
in issue by application for habeas corpus); see also City & County of San Francisco v. Superior
Court, 37 Cal.2d 227, 232, 231 P.2d 26, 28 (1951) (personal injury case).

Section 996 also provides that there is no privilege in an action brought under Section 377 of the Code



of Civil Procedure (wrongful death).  Under Code of Civil Procedure Section 1881(4) (superseded
by the Evidence Code), a person authorized to bring the wrongful death action may consent to the
testimony by the physician.  As far as testimony by the physician is concerned, there is no reason
why the rules of evidence should be different in a case where the patient brings the action and a case
where someone else sues for the patient's wrongful death.

Section 996 also provides that there is no privilege in an action brought under Section 376 of the Code
of Civil Procedure (parent's action for injury to child).  In this case, as in a case under the wrongful
death statute, the same rule of evidence should apply when the parent brings the action as applies
when the child is the plaintiff. [7 Cal.L.Rev.Comm. Reports 1 (1965)]

Historical And Statutory Notes

1995 Main Volume
Derivation: Code of Civil Procedure § 1881(4), enacted 1872, amended by Stats.1893, c. 217, p. 301, §

1; Stats.1907, c. 68, p. 87, § 1; Stats.1911, c. 603, p. 1135, § 1; Stats.1917, c. 611, p. 954, § 1;
Stats.1927, c. 683, p. 1154, § 1; Stats.1933, c. 536, p. 1423, § 1; Stats.1935, c. 532, p. 1608, § 1;
Stats.1939, c. 129, p. 1246, § 5; Stats.1957, c. 1961, p. 3504, § 1; Stats.1961, c. 629, p. 1797, § 1;
Stats.1965, c. 922, p. 2530, § 1; Stats.1965, c. 923, p. 2532, § 1.

Stats.1863, c. 528, § 1.
Stats.1861, c. 313, § 1.
Stats.1851, c. 5, §§ 395 to 399.

Research References

Cross References

Definition, patient, see Evidence Code § 991.
Medical examination, order for, see Code of Civil Procedure § 2032.
Similar provisions, psychotherapist-patient privilege, see Evidence Code § 1016.
Worker's compensation, see Labor Code §§ 4055, 5701, 5703.

Law Review And Journal Commentaries

Compelling defendant in personal injury case to submit to examination.  Nathaniel J. Friedman
(1966) 42 Los Angeles B.Bull. 21.

Forever torn asunder: Charting evidentiary parameters, the right to competent counsel and the
privilege against self-incrimination in California child dependency and parental severance cases.
William Wesley Patton, 27 Santa Clara L.Rev. 299 (1987).

Physician-patient privilege — an impediment to public health. B. Abbott Goldberg, 16 Pac.L.J. 787
(1985).

Survey: Women and California law.  11 Golden Gate U.L.Rev. 1001 (1981).
1995 Main Volume

Library References

Recommendations relating to the good cause exception to the physician-patient privilege.  12
Cal.L.Rev.Comm. Reports 601 (1974); Assembly Committee on Judiciary 75 S.J. 1352.

Collateral References:

Witkin, Evidence (3d ed) §§1195, 1196, 1219, 1642
The Rutter Group, Civil Procedure Before Trial (Weil & Brown) §§8:206, 8:305.1, 8:1612
The Rutter Group, Civil Trials and Evidence (Wegner, Fairbank, Epstein & Chernow) §§8:1913,

8:1959, 8:2137, 8:2138, 8:2145, 8:2147, 8:2428, 8:2720



The Rutter Group, Family Law (Hogoboom & King) §§6:924.1, 7:263
The Rutter Group, Personal Injury (Flahavan, Rea, Kelly & Tenner) §§6:36.1, 6:73, 6:134
B-W Cal Civil Practice: Civil Rights Litigation §6:10
B-W Cal Civil Practice: Procedure §13:8
B-W Cal Civil Practice: Torts §39:14
Cal Jur 3d Crim L §2851; Discov §27; Evid §§456, 457, 462, 462.5; Heal Art §361; Wr D §58
 Jefferson's California Evidence Benchbook, 2nd Edition (CEB, 1982) §§27.16, 37.1-37.2,

38.1-38.2, 40.1.

Notes Of Decisions

Characterization of patient suit as waiver 3
Construction and application 1
Parties claiming through or under patient 6
Patient as defendant 4
Patient as nonparty witness 5
Patient claims 2
Scope of inquiry 8
Testimony of witnesses other than physicians 7
Waiver 3

1. Construction and application

Whole purpose of physician-patient privilege is to preclude humiliation of patient that might follow disclosure
of his ailments and when patient himself discloses those ailments by bringing an action in which they are in
issue, there is no longer any reason for privilege. City & County of San Francisco v. Superior Court In and For
City and County of San Francisco (1951) 37 Cal.2d 227, 231 P.2d 26. Witnesses  208(1); Witnesses 
219(5)

2. Patient claims

Disclosure of records protected by physician-patient privilege is compelled in cases where patient's own action
initiates the exposure. Palay v. Superior Court (App. 2 Dist. 1993) 22 Cal.Rptr.2d 839, 18 Cal.App.4th 919.
Pretrial Procedure  356.1

Where prisoner in state medical facility caused his mental condition to be put in issue by application for habeas
corpus, he thereby waived physician-patient privilege, and medical testimony as to prisoner's mental health was
admissible. In re Cathey (1961) 12 Cal.Rptr. 762, 55 Cal.2d 679, 361 P.2d 426. Witnesses  219(5)

In action for negligent surgical operation, physician's testimony of examination of plaintiff after operation was
admissible without special proof of materiality as regards waiver of privilege. Phillips v. Powell (1930) 210
Cal. 39, 290 P. 441. Witnesses  219(4.1)

In action for negligent surgical operation, physician's testimony of examination of plaintiff after operation was
improperly excluded. Phillips v. Powell (1930) 210 Cal. 39, 290 P. 441. Witnesses  208(2)

3. Characterization of patient suit as waiver

Information which came to treating physician through communication by patient and tests on him was
privileged until privilege was waived by patient in bringing injury action. San Francisco Unified School Dist. v.
Superior Court for City and County of San Francisco (1961) 11 Cal.Rptr. 373, 55 Cal.2d 451, 359 P.2d 925.
Witnesses  211(2)

Even if physician-patient relationship existed between physician and injured party whom physician had
examined, but not for purpose of giving him advice or treatment, privilege was waived by bringing of action for



personal injuries. City & County of San Francisco v. Superior Court In and For City and County of San
Francisco (1951) 37 Cal.2d 227, 231 P.2d 26. Witnesses  219(5)

In personal injury action, exclusion of testimony of physician and surgeon who practiced psychiatry and to
whom plaintiff submitted herself for examination, was error, even though plaintiff did not consent to physician's
testimony and subd. 4 of C.C.P. § 1881 (repealed) provided that a physician could not testify without patient's
consent as to information acquired in attending patient, where subd. 4 further provided that person bringing
personal injury action was thereby deemed to have consented to admission of material testimony of physician
who had treated such person. Ballard v. Pacific Greyhound Lines (1946) 28 Cal.2d 357, 170 P.2d 465.
Witnesses  219(5)

Bringing of action to recover damages for personal injuries constitutes waiver of privilege of confidential
information acquired by physician, provided testimony is material. Phillips v. Powell (1930) 210 Cal. 39, 290 P.
441. Witnesses  219(5)

4. Patient as defendant

Where father, and not mother, tendered issue of mother's medical condition by obtaining order to show cause re
modification of custody, no exception to physician-patient privilege applied to preclude wife's assertion of
privilege as to requested information. Koshman v. Superior Court In and For Sacramento County (App. 3 Dist.
1980) 168 Cal.Rptr. 558, 111 Cal.App.3d 294. Pretrial Procedure  382

Defendant's denial, in personal injury action, of allegation in complaint that defendant was intoxicated at time
of automobile accident did not amount to "tender" of issue concerning his condition within purview of this
section. Carlton v. Superior Court for Los Angeles County (App. 2 Dist. 1968) 67 Cal.Rptr. 568, 261
Cal.App.2d 282, rehearing denied 68 Cal.Rptr. 469, 261 Cal.App.2d 282. Witnesses  219(5)

5. Patient as nonparty witness

Petitioner, by providing certain information or assistance to her daughter suing for injuries allegedly sustained
as a result of the petitioner's ingestion of the drug diethylstilbestrol (DES) manufactured and distributed by
defendants, did not tender her medical condition as an issue within the meaning of the patient-litigant exception
of this section exempting communications relevant to an issue concerning the condition of the patient if such an
issue has been tendered by the patient, notwithstanding that petitioner was closely allied with her daughter in
the matter, where nothing in the legislative background of the patient-litigant exception or in its judicial
implementation supported its application to a witness who was not a party to the proceeding. Jones v. Superior
Court for Alameda County (App. 1 Dist. 1981) 174 Cal.Rptr. 148, 119 Cal.App.3d 534. Witnesses  208(2)

6. Parties claiming through or under patient

Mother's constitutional right to privacy did not prohibit disclosure of her prenatal medical records in medical
malpractice action brought by her 16-month-old child; defendants had interest in medical records as being
material in determining cause of child's medical condition and claimed neurological deficit and any impact
prenatal period had on alleged injuries, and defendants had no other means by which to obtain that information.
Palay v. Superior Court (App. 2 Dist. 1993) 22 Cal.Rptr.2d 839, 18 Cal.App.4th 919. Pretrial Procedure 
382

Administrator of deceased patient's estate did not place patient's mental condition in issue by seeking probate of
holographic will of which patient was beneficiary, and thus, did not waive physician-patient and
psychotherapist-patient privileges with respect to patient's medical records in hands of hospitals and physicians.
Rittenhouse v. Superior Court (App. 3 Dist. 1991) 1 Cal.Rptr.2d 595, 235 Cal.App.3d 1584. Witnesses 
219(5)

Patient "tenders" issue of his physical health if he files an action for personal injuries, but only as to information
which relates to claimed injuries, thus waiving physician-patient privilege as to claimed injuries. Slagle v.



Superior Court (App. 1 Dist. 1989) 260 Cal.Rptr. 122, 211 Cal.App.3d 1309. Witnesses  219(5)

7. Testimony of witnesses other than physicians

Privilege given a patient by subd. 4 of C.C.P. § 1881 (repealed), before amendment, providing that physicians
could not testify as to information acquired, was waived in personal injury or death action by patient or his
administrator putting other witnesses on stand to testify as to nature of injuries. Moreno v. New Guadalupe
Mining Co.(App. 1917) 35 Cal.App. 744, 170 P. 1088. Witnesses  219(5)

8. Scope of inquiry

Once patient waives his right to confidentiality in communications transmitted in course of physician-patient
relationship, by putting his physical condition in issue by filing malpractice suit, any disclosure pertinent to
issues in litigation is permitted. Province v. Center for Women's Health & Family Birth (App. 2 Dist. 1993) 25
Cal.Rptr.2d 667, 20 Cal.App.4th 1673, review denied. Witnesses  219(5)

Waiver of patient-physician privilege (§ 994) by petitioner, whose daughter claimed injury as a result of
petitioner's ingestion of drug diethylstilbestrol (DES) manufactured by and distributed by defendants, did not
extend to petitioner's lifetime medical history, but only to those matters as to which, based upon her disclosures,
it could reasonably be said that she no longer retained a privacy interest. Jones v. Superior Court for Alameda
County (App. 1 Dist. 1981) 174 Cal.Rptr. 148, 119 Cal.App.3d 534. Witnesses  219(4.1)

In suit seeking damages for diminution in property values, physical injuries, and emotional disturbance
allegedly caused by noise, vibrations, air pollution, and smoke associated with defendant port district's
operation of San Diego international airport as facility for jet aircraft, discovery order compelling plaintiffs to
disclose to port district their entire lifetime medical histories, without regard to whether such conditions had any
bearing on litigation, was impermissibly overbroad. Britt v. Superior Court of San Diego County (1978) 143
Cal.Rptr. 695, 20 Cal.3d 844, 574 P.2d 766. Pretrial Procedure  36.1

§ 997. Exception: crime or tort 

     •     Historical Notes     •     Research References

There is no privilege under this article if the services of the physician were sought or obtained to enable or aid
anyone to commit or plan to commit a crime or a tort or to escape detection or apprehension after the
commission of a crime or a tort.

CREDIT(S)
(Stats.1965, c. 299, § 2, operative Jan. 1, 1967.)

Historical Notes

Law Revision Commission Comments

This section is considerably broader in scope than Section 956 which provides that the lawyer-client
privilege does not apply when the communication was made to enable anyone to commit or plan to
commit a crime or a fraud.  Section 997 creates an exception to the physician-patient privilege
where the services of the physician were sought or obtained to enable or aid anyone to commit or
plan to commit a crime or a tort, or to escape detection or apprehension after commission of a crime
or a tort.  People seldom, if ever, consult their physicians in regard to matters which might
subsequently be determined to be a tort, and there is no desirable end to be served by encouraging
such communications.  On the other hand, people often consult lawyers about matters which may
later turn out to be torts and it is desirable to encourage discussion of such matters with lawyers.



Whether the exception provided by Section 997 now exists in California has not been determined in
any decided case, but it probably would be recognized in an appropriate case in view of the similar
court-created exception to the lawyer-client privilege.  See the Comment to Evidence Code § 956. [7
Cal.L.Rev.Comm. Reports 1 (1965)]

Historical And Statutory Notes

1995 Main Volume
Derivation: Code of Civil Procedure § 1881(4), enacted 1872, amended by Stats.1893, c. 217, p. 301, §

1; Stats.1907, c. 68, p. 87, § 1; Stats.1911, c. 603, p. 1135, § 1; Stats.1917, c. 611, p. 954, § 1;
Stats.1927, c. 683, p. 1154, § 1; Stats.1933, c. 536, p. 1423, § 1; Stats.1935, c. 532, p. 1608, § 1;
Stats.1939, c. 129, p. 1246, § 5; Stats.1957, c. 1961, p. 3504, § 1; Stats.1961, c. 629, p. 1797, § 1;
Stats.1965, c. 922, p. 2530, § 1; Stats.1965, c. 923, p. 2532, § 1.

Stats.1863, c. 528, § 1.
Stats.1861, c. 313, § 1.
Stats.1851, c. 5, §§ 395 to 399.

Research References

Cross References

Definition, physician, see Evidence Code § 990.
Similar provisions,

Lawyer-client privilege, see Evidence Code § 956.
Marital communications privilege, see Evidence Code § 981.
Psychotherapist-patient privilege, see Evidence Code § 1018.

1995 Main Volume

Library References

Recommendations relating to the good cause exception to the physician-patient privilege.  12
Cal.L.Rev.Comm. Reports 601 (1974); Assembly Committee on Judiciary 75 S.J. 1352.

Collateral References:

Witkin, Evidence (3d ed) §1198
The Rutter Group, Civil Trials and Evidence (Wegner, Fairbank, Epstein & Chernow) §§8:2148,

8:2149
The Rutter Group, Personal Injury (Flahavan, Rea, Kelly & Tenner) §6:76
Cal Jur 3d Crim L §3226; Evid §456
 Jefferson's California Evidence Benchbook, 2nd Edition (CEB, 1982) §§37.2, 38.2, 40.3.

§ 998. Criminal proceeding 

     •     Historical Notes     •     Research References     •     Notes of Decisions

There is no privilege under this article in a criminal proceeding.

CREDIT(S)
(Stats.1965, c. 299, § 2, operative Jan. 1, 1967.)

Historical Notes



Comment — Assembly Committee On Judiciary

The physician-patient privilege is not now applicable in a criminal proceeding. Code Civ.Proc. §
1881(4) (superseded by the Evidence Code).  See also People v. Griffith, 146 Cal. 339, 80 Pac. 68
(1905).

Historical And Statutory Notes

1995 Main Volume
Derivation: Code of Civil Procedure § 1881(4), enacted 1872, amended by Stats.1893, c. 217, p. 301, §

1; Stats.1907, c. 68, p. 87, § 1; Stats.1911, c. 603, p. 1135, § 1; Stats.1917, c. 611, p. 954, § 1;
Stats.1927, c. 683, p. 1154, § 1; Stats.1933, c. 536, p. 1423, § 1; Stats.1935, c. 532, p. 1608, § 1;
Stats.1939, c. 129, p. 1246, § 5; Stats.1957, c. 1961, p. 3504, § 1; Stats.1961, c. 629, p. 1797, § 1;
Stats.1965, c. 922, p. 2530, § 1; Stats.1965, c. 923, p. 2532, § 1.

Stats.1863, c. 528, § 1.
Stats.1861, c. 313, § 1.
Stats.1851, c. 5, §§ 395 to 399.

Research References

Cross References

Definition, criminal proceeding, see Evidence Code § 903.

Law Review And Journal Commentaries

Physician-patient privilege — an impediment to public health. B. Abbott Goldberg, 16 Pac.L.J. 787
(1985).

Review of Selected 2005 California Legislation (Interplay investigating: Chapter 133 and disclosure
of rape suspect exams).  Breann Marie Handley, 37 McGeorge L. Rev. 323 (2006).

1995 Main Volume

Collateral References:

Witkin, Evidence (3d ed) §1197
The Rutter Group, Civil Trials and Evidence (Wegner, Fairbank, Epstein & Chernow) §§8:2100,

8:2183
Cal Jur 3d Crim L §3226; Evid §456
 Jefferson's California Evidence Benchbook, 2nd Edition (CEB, 1982) §§37.2, 38.2.
Applicability in criminal proceedings of privilege as to communication between physician and

patient.  7 ALR3d 1458.
Physician-patient privilege as applied to physician's testimony concerning wound required to be

reported to public authority.  85 ALR3d 1196.

Notes Of Decisions

Construction and application 1
Homicide 2
Interview after arrest 3
Voluntary submission to physical examination 4

1. Construction and application



There is no doctor-patient privilege in criminal cases. People v. Ditson (1962) 20 Cal.Rptr. 165, 369 P.2d 714,
57 Cal.2d 415, certiorari denied 83 S.Ct. 67, 93, 371 U.S. 852, 9 L.Ed.2d 88, certiorari dismissed 83 S.Ct. 885,
372 U.S. 933, 9 L.Ed.2d 769; People v. Combes (1961) 14 Cal.Rptr. 4, 56 Cal.2d 135; People v. Gonzales
(1960) 5 Cal.Rptr. 920, 182 Cal.App.2d 276; People v. Griffith (1905) 80 P. 68, 146 Cal. 339; People v. Lane
(1894) 36 P. 16, 101 Cal. 513; People v. Dutton (1944) 145 P.2d 676, 62 Cal.App.2d 862.

Psychotherapist-patient privilege is not required to yield to People's interest in successful criminal prosecutions
and their state constitutional right to due process of law. Menendez v. Superior Court (1992) 11 Cal.Rptr.2d 92,
3 Cal.4th 435, 834 P.2d 786, modified on denial of rehearing. Witnesses  214.5

There was no violation of physician-patient privilege provided by § 994 in testimony of prosecution's
psychiatrist, since the privilege does not apply in a criminal proceeding. People v. Bennett (App. 1 Dist. 1976)
131 Cal.Rptr. 305, 60 Cal.App.3d 112. Witnesses  208(2)

Under subsec. 4 of C.C.P. § 1881 (repealed) limiting privilege of a physician to civil cases, a physician could
testify as to communications by a patient in a criminal case. People v. West (1895) 106 Cal. 89, 39 P. 207.
Witnesses  208(2)

2. Homicide

Where defendant, a physician, accused of having caused the death of a patient by procuring for her a
miscarriage by unlawful means, called as a witness another physician, to prove that deceased applied to him
before she did to the defendant, and what her condition was at that time, it was error to exclude his testimony.
People v. West (1895) 106 Cal. 89, 39 P. 207. Witnesses  208(2)

It was proper to permit prosecution, in a murder case, to cross-examine defendant's physician as to diseases for
which he had treated defendant, where defense was insanity. People v. Lane (1894) 101 Cal. 513, 36 P. 16.

3. Interview after arrest

Permitting a physician, who was not defendant's physician but a psychiatrist connected with city police
department, to testify as to an interview with defendant following his arrest, which interview was had in
presence of police officer, was not a violation of a "privileged communication". People v. Dutton (App. 2 Dist.
1944) 62 Cal.App.2d 862, 145 P.2d 676. Witnesses  208(2); Witnesses  209

4. Voluntary submission to physical examination

Testimony is admissible in a criminal proceeding concerning results and findings of physical examination to
which defendant voluntarily submitted. People v. Combes (1961) 14 Cal.Rptr. 4, 56 Cal.2d 135, 363 P.2d 4.
Criminal Law  473

§ 999. Communication relating to patient condition in proceeding to recover damages; good cause 

     •     Historical Notes     •     Research References     •     Notes of Decisions

There is no privilege under this article as to a communication relevant to an issue concerning the condition of
the patient in a proceeding to recover damages on account of the conduct of the patient if good cause for
disclosure of the communication is shown.

CREDIT(S)
(Stats.1965, c. 299, § 2, operative Jan. 1, 1967.  Amended by Stats.1975, c. 318, p. 764, § 1.)

Historical Notes



Senate Committee On Judiciary Comment 1965 Enactment

Section 999 makes the physician-patient privilege inapplicable in civil actions to recover damages for
any criminal conduct, whether or not felonious, on the part of the patient.  Under Sections
1290-1292 (hearsay), the evidence admitted in the criminal trial would be admissible in a subsequent
civil trial as former testimony.  Thus, if the exception provided by Section 999 did not exist, the
evidence subject to the privilege would be available in a civil trial only if a criminal trial were
conducted first; it would not be available if the civil trial were conducted first.  The admissibility of
evidence should not depend on the order in which civil and criminal matters are tried.  This
exception is provided, therefore, so that the same evidence is available in the civil case without
regard to when the criminal case is tried.

Assembly Committee On Judiciary Comment 1975 Amendment

Section 999 is amended to provide an exception to the physician-patient privilege where good cause is
shown for the disclosure of a relevant communication concerning the condition of a patient in a
proceeding to recover damages on account of the conduct of the patient.  Section 999 permits the
disclosure of communications between patient and physician (See Section 992 broadly defining
communication) where a need for such evidence is shown while at the same time protecting from
disclosure the communications of persons whose conduct is not involved in the action for damages.

Section 999 permits disclosure not only in a case where the patient is a party to the action but also in a
case where a party's liability is based on the conduct of the patient.  An example of the latter
situation is a personal injury action brought against an employer based on the negligent conduct of
his employee who was killed in the accident.  On the other hand, the section does not affect the
privilege of nonparty patients in malpractice actions.  See,e.g., Marcus v. Superior Court, 18
Cal.App.3d 22, 95 Cal.Rptr. 545 (1971).  However, even in such malpractice actions, it sometimes
may be possible to provide the necessary information without violating the privilege.  See Rudnick
v. Superior Court, 11 Cal.3d 924, 933 n. 13, 523 P.2d 643, 650-651 n. 13, 114 Cal.Rptr. 603,
610-611 n. 13 (1974).

The requirement that good cause be shown for the disclosure permits the court to protect the defendant
against a "fishing expedition" into his medical records.  Compare Evid. Code § 996 (patient-litigant
exception).  It should be noted that the exception provided by Section 999, like the other exceptions
in this article, does not apply to the psychotherapist-patient privilege.  That privilege is a separate
and distinct privilege, and the exceptions to that privilege are much more narrowly drawn.  See Evid.
Code §§ 1010-1028.

Formerly, Section 999 provided an exception only in a proceeding to recover damages arising out of the
criminal conduct of the patient.  This "criminal conduct" exception has been eliminated as
unnecessary in view of the "good cause" exception now provided by Section 999.  Moreover, the
"criminal conduct" exception was burdensome, difficult to administer, and ill designed to achieve
the purpose of making needed evidence available.  See Recommendation Relating to Evidence Code
Section 999 — "The Criminal Conduct" Exception to the Physician-Patient Privilege, 11 Cal.L.
Revision Comm'n Reports 1147 (1973).  [75 A.J. 1353]

Historical And Statutory Notes

1995 Main Volume
The 1975 amendment rewrote the section, which had read:
"There is no privilege under this article in a proceeding to recover damages on account of conduct of the

patient which constitutes a crime."
Derivation: Code of Civil Procedure § 1881(4), enacted 1872, amended by Stats.1893, c. 217, p. 301, §

1; Stats.1907, c. 68, p. 87, § 1; Stats.1911, c. 603, p. 1135, § 1; Stats.1917, c. 611, p. 954, § 1;
Stats.1927, c. 683, p. 1154, § 1; Stats.1933, c. 536, p. 1423, § 1; Stats.1935, c. 532, p. 1608, § 1;
Stats.1939, c. 129, p. 1246, § 5; Stats.1957, c. 1961, p. 3504, § 1; Stats.1961, c. 629, p. 1797, § 1;



Stats.1965, c. 922, p. 2530, § 1; Stats.1965, c. 923, p. 2532, § 1.
Stats.1863, c. 528, § 1.
Stats.1861, c. 313, § 1.
Stats.1851, c. 5, §§ 395 to 399.

Research References

Cross References

Definitions,
Conduct, see Evidence Code § 125.
Patient, see Evidence Code § 991.
Proceeding, see Evidence Code § 901.

1995 Main Volume

Library References

Recommendations relating to the good cause exception to the physician-patient privilege.  12
Cal.L.Rev.Comm. Reports 601 (1974); Assembly Committee on Judiciary 75 S.J. 1352.

Collateral References:

Witkin, Evidence (3d ed) §1199
The Rutter Group, Civil Trials and Evidence (Wegner, Fairbank, Epstein & Chernow) §§8:2143,

8:2151, 8:2157, 8:2186, 8:2720
The Rutter Group, Personal Injury (Flahavan, Rea, Kelly & Tenner) §§6:36.2, 6:36.3, 6:75, 6:134
Cal Jur 3d Discov §27; Evid §§456, 462, 462.5
 Jefferson's California Evidence Benchbook, 2nd Edition (CEB, 1982) §§37.2, 38.1.

Notes Of Decisions

Good cause 1
Medical records 2

1. Good cause

Wife established good cause for discovery of husband's medical records concerning his HIV status and acquired
immune deficiency syndrome (AIDS) diagnosis, sufficient to overcome husband's physician-patient privilege,
in her action against husband, asserting theories of intentional and negligent infliction of emotional distress,
fraud, and negligence based on allegation that husband infected her with HIV, where wife and husband had
both been diagnosed as HIV-positive, husband's viral infection had progressed to full-blown AIDS, and wife
was dating, engaged to, and then married to him during two years preceding her positive test. John B. v.
Superior Court (2006) 45 Cal.Rptr.3d 316, 38 Cal.4th 1177, 137 P.3d 153. Witnesses  211(2)

Evidence that motorist bringing personal injury suit arising from accident which occurred when second vehicle
backed into motorist's vehicle was blind six months before accident showed good cause to believe that history
of treatment to motorist's eyes was relevant to cause of accident, and thus, exception to physician-patient
privilege for condition of patient in proceeding to recover damages on account of conduct of patient, if good
cause is shown, permitted driver of second vehicle to discover motorist's medical records. Slagle v. Superior
Court (App. 1 Dist. 1989) 260 Cal.Rptr. 122, 211 Cal.App.3d 1309. Pretrial Procedure  382

2. Medical records

Exception to physician-patient privilege, for records of a patient in a proceeding to recover damages on account



of conduct of patient, includes within its scope medical records of a plaintiff where plaintiff's conduct is shown
to be relevant to issue of proximate cause, if "good cause for disclosure" is shown. Slagle v. Superior Court
(App. 1 Dist. 1989) 260 Cal.Rptr. 122, 211 Cal.App.3d 1309. Witnesses  212

§ 1000. Parties claiming through deceased patient 

     •     Historical Notes     •     Research References     •     Notes of Decisions

There is no privilege under this article as to a communication relevant to an issue between parties all of whom
claim through a deceased patient, regardless of whether the claims are by testate or intestate succession or by
inter vivos transaction.

CREDIT(S)
(Stats.1965, c. 299, § 2, operative Jan. 1, 1967.)

Historical Notes

Law Revision Commission Comments

See the Comment to Section 957. [7 Cal.L.Rev.Comm. Reports 1 (1965)]

Historical And Statutory Notes

1995 Main Volume
Derivation: Code of Civil Procedure § 1881(4), enacted 1872, amended by Stats.1893, c. 217, p. 301, §

1; Stats.1907, c. 68, p. 87, § 1; Stats.1911, c. 603, p. 1135, § 1; Stats.1917, c. 611, p. 954, § 1;
Stats.1927, c. 683, p. 1154, § 1; Stats.1933, c. 536, p. 1423, § 1; Stats.1935, c. 532, p. 1608, § 1;
Stats.1939, c. 129, p. 1246, § 5; Stats.1957, c. 1961, p. 3504, § 1; Stats.1961, c. 629, p. 1797, § 1;
Stats.1965, c. 922, p. 2530, § 1; Stats.1965, c. 923, p. 2532, § 1.

Stats.1863, c. 528, § 1.
Stats.1861, c. 313, § 1.
Stats.1851, c. 5, §§ 395 to 399.

Research References

Cross References

Definition, patient, see Evidence Code § 991.
Similar provisions,

Lawyer-client privilege, see Evidence Code § 957.
Marital communications privilege, see Evidence Code § 984.
Psychotherapist-patient privilege, see Evidence Code § 1019.

Law Review And Journal Commentaries

Physician-patient privilege — an impediment to public health. B. Abbott Goldberg, 16 Pac.L.J. 787
(1985).

1995 Main Volume

Library References

Recommendations relating to the good cause exception to the physician-patient privilege.  12
Cal.L.Rev.Comm. Reports 601 (1974); Assembly Committee on Judiciary 75 S.J. 1352.



Collateral References:

Witkin, Evidence (3d ed) §1200
The Rutter Group, Civil Trials and Evidence (Wegner, Fairbank, Epstein & Chernow) §8:2158
The Rutter Group, Probate (Ross) §15:128b
Cal Jur 3d Evid §456
 Jefferson's California Evidence Benchbook, 2nd Edition (CEB, 1982) §§37.2, 38.2, 40.3.

Notes Of Decisions

Objections 2
Testamentary capacity 1

See also Notes of Decisions under Evidence Code § 1003.
1. Testamentary capacity

Physicians' testimony in will contest that testator had tumerous or cancerous growth on tongue and was
syphilitic and physicians' testimony concerning effect syphilis could have on the mind was privileged. In re
Visaxis' Estate (App. 2 Dist. 1928) 95 Cal.App. 617, 273 P. 165. Witnesses  211(2)

In suit to set aside will because of testator's mental incapacity, opinion of testator's physician, based upon
information acquired while treating testator was incompetent under C.C.P. § 1881 (repealed). In re Ross' Estate
(1916) 173 Cal. 178, 159 P. 603. Witnesses  211(2)

Under subd. 4 of C.C.P. § 1881 (repealed), a physician who had attended testator professionally, was
incompetent, in the contest of testator's will, to testify as to the nature of the disease from which testator was
suffering, its duration, whether testator was rational, and whether he had sufficient mental capacity to make a
will; all the information being acquired in attending testator in his professional capacity. In re Budan's Estate
(1909) 156 Cal. 230, 104 P. 442. Witnesses  211(2)

Where, in a will contest, the testimony of attending physicians of the testatrix as to her mental condition was
not founded on information acquired in attending her which was necessary to enable them to prescribe or act for
her, it was not barred by C.C.P. § 1881 (repealed) which precluded a physician from being examined only as to
such information. In re Black's Estate (1901) 132 Cal. 392, 64 P. 695. Witnesses  211(1)

Under C.C.P. § 1881 (repealed), a physician called as a witness by the contestants of the patient's will could not
answer questions based on information gained while attending the testator, tending to show that his patient had
not mental capacity to make a will at the time a codicil was executed, though he had acted as scrivener in
drawing the original will. In re Nelson's Estate (1901) 132 Cal. 182, 64 P. 294.

2. Objections

On appeal in a will contest, objection to testimony of a physician as to decedent's sanity on the ground that it
was incompetent was not reviewable under objection made at the trial that the physician was not qualified to
testify. In re Huston's Estate (1912) 163 Cal. 166, 124 P. 852. Wills  360

§ 1001. Breach of duty arising out of physician-patient relationship 

     •     Historical Notes     •     Research References     •     Notes of Decisions

There is no privilege under this article as to a communication relevant to an issue of breach, by the physician or
by the patient, of a duty arising out of the physician-patient relationship.



CREDIT(S)
(Stats.1965, c. 299, § 2, operative Jan. 1, 1967.)

Historical Notes

Law Revision Commission Comments

See the Comment to Section 658. [7 Cal.L.Rev.Comm. Reports 1 (1965)]

Historical And Statutory Notes

1995 Main Volume
Derivation: Code of Civil Procedure § 1881(4), enacted 1872, amended by Stats.1893, c. 217, p. 301, §

1; Stats.1907, c. 68, p. 87, § 1; Stats.1911, c. 603, p. 1135, § 1; Stats.1917, c. 611, p. 954, § 1;
Stats.1927, c. 683, p. 1154, § 1; Stats.1933, c. 536, p. 1423, § 1; Stats.1935, c. 532, p. 1608, § 1;
Stats.1939, c. 129, p. 1246, § 5; Stats.1957, c. 1961, p. 3504, § 1; Stats.1961, c. 629, p. 1797, § 1;
Stats.1965, c. 922, p. 2530, § 1; Stats.1965, c. 923, p. 2532, § 1.

Stats.1863, c. 528, § 1.
Stats.1861, c. 313, § 1.
Stats.1851, c. 5, §§ 395 to 399.

Research References

Cross References

Definitions,
Patient, see Evidence Code § 991.
Physician, see Evidence Code § 990.

Similar provisions,
Lawyer-client privilege, see Evidence Code § 958.
Psychotherapist-patient privilege, see Evidence Code § 1020.

Law Review And Journal Commentaries

Physician-patient privilege — an impediment to public health. B. Abbott Goldberg, 16 Pac.L.J. 787
(1985).

1995 Main Volume

Library References

Recommendations relating to the good cause exception to the physician-patient privilege.  12
Cal.L.Rev.Comm. Reports 601 (1974); Assembly Committee on Judiciary 75 S.J. 1352.

Collateral References:

Witkin, Evidence (3d ed) §1200
The Rutter Group, Civil Trials and Evidence (Wegner, Fairbank, Epstein & Chernow) §8:2159
The Rutter Group, Personal Injury (Flahavan, Rea, Kelly & Tenner) §6:76
Cal Jur 3d Evid §456
 Jefferson's California Evidence Benchbook, 2nd Edition (CEB, 1982) §§37.2, 38.2, 40.3.

Notes Of Decisions

Construction and application 1



1. Construction and application

In action for negligent surgical operation, physician's testimony of examination of plaintiff after operation was
improperly excluded. Phillips v. Powell (1930) 210 Cal. 39, 290 P. 441. Witnesses  208(2)

§ 1002. Intention of deceased patient concerning writing affecting property interest 

     •     Historical Notes     •     Research References

There is no privilege under this article as to a communication relevant to an issue concerning the intention of a
patient, now deceased, with respect to a deed of conveyance, will, or other writing, executed by the patient,
purporting to affect an interest in property.

CREDIT(S)
(Stats.1965, c. 299, § 2, operative Jan. 1, 1967.)

Historical Notes

Law Revision Commission Comments

Existing law provides exceptions virtually coextensive with those provided in Sections 1002 and 1003.
Code Civ.Proc. § 1881(4) (superseded by the Evidence Code).  See the Comment to Section 960. [7
Cal.L.Rev.Comm. Reports 1 (1965)]

Historical And Statutory Notes

1995 Main Volume
Derivation: Code of Civil Procedure § 1881(4), enacted 1872, amended by Stats.1893, c. 217, p. 301, §

1; Stats.1907, c. 68, p. 87, § 1; Stats.1911, c. 603, p. 1135, § 1; Stats.1917, c. 611, p. 954, § 1;
Stats.1927, c. 683, p. 1154, § 1; Stats.1933, c. 536, p. 1423, § 1; Stats.1935, c. 532, p. 1608, § 1;
Stats.1939, c. 129, p. 1246, § 5; Stats.1957, c. 1961, p. 3504, § 1; Stats.1961, c. 629, p. 1797, § 1;
Stats.1965, c. 922, p. 2530, § 1; Stats.1965, c. 923, p. 2532, § 1.

Research References

Cross References

Definitions,
Patient, see Evidence Code § 991.
Property, see Evidence Code § 185.
Writing, see Evidence Code § 250.

Similar provisions,
Lawyer-client privilege, see Evidence Code § 960.
Psychotherapist-patient privilege, see Evidence Code § 1021.

Law Review And Journal Commentaries

Physician-patient privilege — an impediment to public health. B. Abbott Goldberg, 16 Pac.L.J. 787
(1985).

1995 Main Volume



Collateral References:

Witkin, Evidence (3d ed) §1200
The Rutter Group, Civil Trials and Evidence (Wegner, Fairbank, Epstein & Chernow) §8:2160
Cal Jur 3d Evid §456

§ 1003. Validity of writing affecting property interest 

     •     Historical Notes     •     Research References     •     Notes of Decisions

There is no privilege under this article as to a communication relevant to an issue concerning the validity of a
deed of conveyance, will, or other writing, executed by a patient, now deceased, purporting to affect an interest
in property.

CREDIT(S)
(Stats.1965, c. 299, § 2, operative Jan. 1, 1967.)

Historical Notes

Law Revision Commission Comments

See the Comment to Section 1002. [7 Cal.L.Rev.Comm. Reports 1 (1965)]

Historical And Statutory Notes

1995 Main Volume
Derivation: Code of Civil Procedure § 1881(4), enacted 1872, amended by Stats.1893, c. 217, p. 301, §

1; Stats.1907, c. 68, p. 87, § 1; Stats.1911, c. 603, p. 1135, § 1; Stats.1917, c. 611, p. 954, § 1;
Stats.1927, c. 683, p. 1154, § 1; Stats.1933, c. 536, p. 1423, § 1; Stats.1935, c. 532, p. 1608, § 1;
Stats.1939, c. 129, p. 1246, § 5; Stats.1957, c. 1961, p. 3504, § 1; Stats.1961, c. 629, p. 1797, § 1;
Stats.1965, c. 922, p. 2530, § 1; Stats.1965, c. 923, p. 2532, § 1.

Stats.1863, c. 528, § 1.
Stats.1861, c. 313, § 1.
Stats.1851, c. 5, §§ 395 to 399.

Research References

Cross References

Definitions,
Patient, see Evidence Code § 991.
Property, see Evidence Code § 185.
Writing, see Evidence Code § 250.

Similar provisions,
Lawyer-client privilege, see Evidence Code § 961.
Psychotherapist-patient privilege, see Evidence Code § 1022.

Law Review And Journal Commentaries

Physician-patient privilege — an impediment to public health. B. Abbott Goldberg, 16 Pac.L.J. 787
(1985).

1995 Main Volume



Collateral References:

Witkin, Evidence (3d ed) §1200
The Rutter Group, Civil Trials and Evidence (Wegner, Fairbank, Epstein & Chernow) §8:2160
Cal Jur 3d Evid §456

Notes Of Decisions

Mental capacity 1

See also Notes of Decisions under Evidence Code § 1000.
1. Mental capacity

Striking physician's testimony as to testator's syphilitic condition was error notwithstanding privilege, where
contestant introduced similar evidence. In re Visaxis' Estate (App. 2 Dist. 1928) 95 Cal.App. 617, 273 P. 165.
Trial  75

Subd. 4 of C.C.P. § 1881 (repealed) did not preclude physician, who attended testator during his sickness, and
who, at testator's request, witnessed the will, from testifying as to his mental capacity. In re Mullin's Estate
(1895) 110 Cal. 252, 42 P. 645.

§ 1004. Commitment or similar proceeding 

     •     Historical Notes     •     Research References     •     Notes of Decisions

There is no privilege under this article in a proceeding to commit the patient or otherwise place him or his
property, or both, under the control of another because of his alleged mental or physical condition.

CREDIT(S)
(Stats.1965, c. 299, § 2, operative Jan. 1, 1967.)

Historical Notes

Law Revision Commission Comments

This exception covers not only commitments of mentally ill persons but also such cases as the
appointment of a conservator under Probate Code Section 1751.  In these cases, the proceedings are
being conducted for the benefit of the patient and he should not have a privilege to withhold
evidence that the court needs in order to act properly for his welfare.  There is no similar exception
in existing law. McClenahan v. Keyes, 188 Cal. 574, 584, 206 Pac. 454, 458 (1922) (dictum).  But
see 35 Ops.Cal.Atty.Gen. 226 (1960), regarding the unavailability of the present physician-patient
privilege where the physician acts pursuant to court appointment for the explicit purpose of giving
testimony. [7 Cal.L.Rev.Comm. Reports 1 (1965)]

Historical And Statutory Notes

1995 Main Volume
Derivation: Code of Civil Procedure § 1881 (4), enacted 1872, amended by Stats.1893, c. 217, p. 301, §

1; Stats.1907, c. 68, p. 87, § 1; Stats.1911, c. 603, p. 1135, § 1; Stats.1917, c. 611, p. 954, § 1;
Stats.1927, c. 683, p. 1154, § 1; Stats.1933, c. 536, p. 1423, § 1; Stats.1935, c. 532, p. 1608, § 1;
Stats.1939, c. 129, p. 1246, § 5; Stats.1957, c. 1961, p. 3504, § 1; Stats.1961, c. 629, p. 1797, § 1;
Stats.1965, c. 922, p. 2530, § 1; Stats.1965, c. 923, p. 2532, § 1.



Stats.1863, c. 528, § 1.
Stats.1861, c. 313, § 1.
Stats.1851, c. 5, §§ 395 to 399.

Research References

Cross References

Definitions,
Patient, see Evidence Code § 991.
Proceeding, see Evidence Code § 901.
Property, see Evidence Code § 185.

Similar provisions,
Marital communications privilege, see Evidence Code § 982.
Marital testimonial privilege, see Evidence Code § 972.
Psychotherapist-patient privilege, see Evidence Code § 1024.

1995 Main Volume

Collateral References:

Witkin, Evidence (3d ed) §1197
The Rutter Group, Civil Trials and Evidence (Wegner, Fairbank, Epstein & Chernow) §§8:2161,

8:2162
Cal Jur 3d Evid §456; Incomp §61
 Jefferson's California Evidence Benchbook, 2nd Edition (CEB, 1982) §37.2.
Necessity and sufficiency of statements informing one under investigation for involuntary

commitment of right to remain silent.  23 ALR4th 563.

Notes Of Decisions

Construction and application 1
Court-appointed physicians 2

1. Construction and application

This section is applicable in a proceeding to have a minor declared to be a dependent child of the court where
the child's physical or mental condition is in issue. In re Q.(App. 2 Dist. 1973) 107 Cal.Rptr. 646, 32
Cal.App.3d 288.

Physician-patient privilege did not apply to testimony of physician who examined suspected narcotic addict for
purpose of commitment proceeding and who treated addict for other physical disabilities discovered during
examination. People v. Lipscomb (App. 2 Dist. 1968) 69 Cal.Rptr. 127, 263 Cal.App.2d 59. Witnesses 
208(1)

2. Court-appointed physicians

The physician-patient privilege may not be invoked in a mental illness trial to prevent the introduction of
testimony of doctors who have been appointed by the court to examine the alleged mentally ill person for the
purpose of testifying before the judge as to the results of that examination. 35 Op.Atty.Gen. 226 (1960).

§ 1005. Proceeding to establish competence 



     •     Historical Notes     •     Research References

There is no privilege under this article in a proceeding brought by or on behalf of the patient to establish his
competence.

CREDIT(S)
(Stats.1965, c. 299, § 2, operative Jan. 1, 1967.)

Historical Notes

Law Revision Commission Comments

This exception is new to California law.  When a patient has placed his mental condition in issue by
instituting a proceeding to establish his competence, he should not be permitted to withhold the most
vital evidence relating thereto. [7 Cal.L.Rev.Comm. Reports 1 (1965)]

Historical And Statutory Notes

1995 Main Volume
Derivation: Code of Civil Procedure § 1881 (4), enacted 1872, amended by Stats.1893, c. 217, p. 301, §

1; Stats.1907, c. 68, p. 87, § 1; Stats.1911, c. 603, p. 1135, § 1; Stats.1917, c. 611, p. 954, § 1;
Stats.1927, c. 683, p. 1154, § 1; Stats.1933, c. 536, p. 1423, § 1; Stats.1935, c. 532, p. 1608, § 1;
Stats.1939, c. 129, p. 1246, § 5; Stats.1957, c. 1961, p. 3504, § 1; Stats.1961, c. 629, p. 1797, § 1;
Stats.1965, c. 922, p. 2530, § 1; Stats.1965, c. 923, p. 2532, § 1.

Stats.1863, c. 528, § 1.
Stats.1861, c. 313, § 1.
Stats.1851, c. 5, §§ 395 to 399.

Research References

Cross References

Definitions,
Patient, see Evidence Code § 991.
Proceeding, see Evidence Code § 901.

Similar provisions,
Marital communications privilege, see Evidence Code § 983.
Marital testimonial privilege, see Evidence Code § 972.
Psychotherapist-patient privilege, see Evidence Code § 1025.

Law Review And Journal Commentaries

Role of lawyer and psychiatrist in structuring case for defense.  Richard A. Ibanez (1966) 41 Los
Angeles B.Bull. 486.

1995 Main Volume

Collateral References:

Witkin, Evidence (3d ed) §§1195, 1197
The Rutter Group, Civil Trials and Evidence (Wegner, Fairbank, Epstein & Chernow) §§8:2161,

8:2162
Cal Jur 3d Evid §456
 Jefferson's California Evidence Benchbook, 2nd Edition (CEB, 1982) §§37.2, 38.2.



§ 1006. Required report 

     •     Historical Notes     •     Research References     •     Notes of Decisions

There is no privilege under this article as to information that the physician or the patient is required to report to
a public employee, or as to information required to be recorded in a public office, if such report or record is
open to public inspection.

CREDIT(S)
(Stats.1965, c. 299, § 2, operative Jan. 1, 1967.)

Historical Notes

Law Revision Commission Comments

This exception is not recognized by existing law.  However, no valid purpose is served by preventing
the use of relevant information when the law requiring the information to be reported to a public
office does not restrict disclosure. [7 Cal.L.Rev.Comm. Reports 1 (1965)]

Historical And Statutory Notes

1995 Main Volume
Derivation: Code of Civil Procedure § 1881(4), enacted 1872, amended by Stats.1893, c. 217, p. 301, §

1; Stats.1907, c. 68, p. 87, § 1; Stats.1911, c. 603, p. 1135, § 1; Stats.1917, c. 611, p. 954, § 1;
Stats.1927, c. 683, p. 1154, § 1; Stats.1933, c. 536, p. 1423, § 1; Stats.1935, c. 532, p. 1608, § 1;
Stats.1939, c. 129, p. 1246, § 5; Stats.1957, c. 1961, p. 3504, § 1; Stats.1961, c. 629, p. 1797, § 1;
Stats.1965, c. 922, p. 2530, § 1; Stats.1965, c. 923, p. 2532, § 1.

Stats.1863, c. 528, § 1.
Stats.1861, c. 313, § 1.
Stats.1851, c. 5, §§ 395 to 399.

Research References

Cross References

Definitions,
Patient, see Evidence Code § 991.
Physician, see Evidence Code § 990.
Proceeding, see Evidence Code § 901.
Public employee, see Evidence Code § 195.
Statute, see Evidence Code § 230.

Similar provision, psychotherapist-patient privilege, see Evidence Code § 1026.

Law Review And Journal Commentaries

California Public Records Act.  4 Golden Gate U.L.Rev. 203 (1974).
Child sexual abuse and the law.  B. Kay Shafer, 12 L.A.Law. 46 (Sept.1989).
Physician-patient privilege,

Absent patient.  27 Hastings L.J. 99 (1975).
An impediment to public health.  B. Abbott Goldberg, 16 Pac.L.J. 787 (1985).

1995 Main Volume



Collateral References:

Witkin, Evidence (3d ed) §1200
The Rutter Group, Civil Trials and Evidence (Wegner, Fairbank, Epstein & Chernow) §8:2163
Cal Jur 3d Evid §456
 Jefferson's California Evidence Benchbook, 2nd Edition (CEB, 1982) §§37.2, 38.2.
Physician-patient privilege as applied to physician's testimony concerning wound required to be

reported to public authority.  85 ALR3d 1196.

Notes Of Decisions

Construction and application 1

1. Construction and application

A private physician would not be liable in a medical malpractice suit for breach of the confidential
physician-patient relationship if the physician reports to the director of the County of Sacramento, department
of community health, the occurrence of a communicable disease in a patient who is a food handler even if the
disease control section of the department of community health subsequently stops the patient from working
during the communicable stage of his or her illness. 58 Op.Atty.Gen. 904, 12-12-75.

§ 1007. Proceeding to terminate right, license or privilege 

     •     Historical Notes     •     Research References     •     Notes of Decisions

There is no privilege under this article in a proceeding brought by a public entity to determine whether a right,
authority, license, or privilege (including the right or privilege to be employed by the public entity or to hold a
public office) should be revoked, suspended, terminated, limited, or conditioned.

CREDIT(S)
(Stats.1965, c. 299, § 2, operative Jan. 1, 1967.)

Historical Notes

Comment — Assembly Committee On Judiciary

Section 998 provides that the physician-patient privilege does not apply in criminal proceedings.
Section 1007 provides that the physician-patient privilege may not be claimed in those
administrative proceedings that are comparable to criminal proceedings, i.e., proceedings brought
for the purpose of imposing discipline of some sort.  Under existing law, the physician-patient
privilege is available in all administrative proceedings conducted under the Administrative
Procedure Act because it has been incorporated by reference in Government Code Section 11513
(c); but it is not specifically made available in administrative proceedings not conducted under the
Administrative Procedure Act because the statute granting the privilege in terms applies only to civil
actions.  The Evidence Code sweeps away this distinction, which has no basis in reason, and
conditions the availability of the privilege in administrative proceedings on the nature of the
proceeding in which the privilege is invoked.

Research References



Cross References

Administrative adjudication, applicability of rules of privilege, see Government Code § 11513.

Law Review And Journal Commentaries

Physician-patient privilege — an impediment to public health. B. Abbott Goldberg, 16 Pac.L.J. 787
(1985).

1995 Main Volume

Collateral References:

 Cal Digest of Official Reports 3d Series, Witnesses §§15, 16.
Privileged communications of physician and patient.  Am Jur 2d Witnesses §§230 et seq.
 California Trial Objections, 2nd Edition (CEB, 1984) §§37.1 et seq.
 Trial Attorney's Evidence Code Notebook, 3rd Edition (CEB, 1982) §§1010 et seq.
Psychotherapist-patient privilege under federal common law.  72 ALR Fed 395.

Notes Of Decisions

Preliminary proceedings 1

1. Preliminary proceedings

Compelling production of hospital records pertaining to four unnamed patients for use in making determination
of whether to instigate disciplinary proceeding against physician would not violate physician-patient privilege
as such privilege would not apply to investigative proceeding. Board of Medical Quality Assur. v. Hazel
Hawkins Memorial Hosp.(App. 1 Dist. 1982) 185 Cal.Rptr. 405, 135 Cal.App.3d 561. Health  206

Article 7. Psychotherapist-Patient Privilege

Research References

Cross References

Coroners, subpoenas for privileged communications of deceased persons, see Government Code §
27491.8.

Elder death review teams, confidentiality and disclosure of information, see Penal Code § 11174.8.

Law Review And Journal Commentaries

Balancing the scales of "confidential" justice: Civil mediation privileges in the criminal arena —
indispensable, impracticable, or merely unconstitutional?  Shawn P. Davisson, 38 McGeorge L.
Rev. 679 (2007).

California Evidence Code Section 771: Conflict with privileged communications.  6 Pac.L.J. 612
(1975).

Confrontation of witnesses, compulsory process, and communications privileges.  30 Stan.L.Rev.
935 (1978).

Limitations on professional privileges: Waiver principles and the policies they promote.  9
U.C.Davis L.Rev. 477 (1976).

Physician-patient privilege: Absent patient.  27 Hastings L.J. 99 (1975).



Psychotherapist-patient privilege.  62 Cal.L.Rev. 604 (1974).
Psychotherapist-patient privilege: Are some patients more privileged than others? 10 Pac.L.J. 801

(1979).
Vanishing exception to the psychotherapist-patient privilege: The Child Abuse Reporting Act.  16

Pac.L.J. 335 (1984).
1995 Main Volume

Library References

Privileges; tentative recommendation and study relating to the Uniform Rules of Evidence.  Cal.Law
Revision Comm.(1964) Vol. 6, p. 207 et seq.

Uniform Rules of Evidence, Rule 503, 13A Uniform Laws Annotated, Master Edition.

§ 1010. Psychotherapist 

     •     Historical Notes     •     Research References     •     Notes of Decisions

As used in this article, "psychotherapist" means a person who is, or is reasonably believed by the patient to be:

(a) A person authorized to practice medicine in any state or nation who devotes, or is reasonably believed by
the patient to devote, a substantial portion of his or her time to the practice of psychiatry.

(b) A person licensed as a psychologist under Chapter 6.6 (commencing with Section 2900) of Division 2 of the
Business and Professions Code.

(c) A person licensed as a clinical social worker under Article 4 (commencing with Section 4996) of Chapter 14
of Division 2 of the Business and Professions Code, when he or she is engaged in applied psychotherapy of a
nonmedical nature.

(d) A person who is serving as a school psychologist and holds a credential authorizing that service issued by
the state.

(e) A person licensed as a marriage and family therapist under Chapter 13 (commencing with Section 4980) of
Division 2 of the Business and Professions Code.

(f) A person registered as a psychological assistant who is under the supervision of a licensed psychologist or
board certified psychiatrist as required by Section 2913 of the Business and Professions Code, or a person
registered as a marriage and family therapist intern who is under the supervision of a licensed marriage and
family therapist, a licensed clinical social worker, a licensed psychologist, or a licensed physician certified in
psychiatry, as specified in Section 4980.44 of the Business and Professions Code.

(g) A person registered as an associate clinical social worker who is under the supervision of a licensed clinical
social worker, a licensed psychologist, or a board certified psychiatrist as required by Section 4996.20 or
4996.21 of the Business and Professions Code.

(h) A person exempt from the Psychology Licensing Law pursuant to subdivision (d) of Section 2909 of the
Business and Professions Code who is under the supervision of a licensed psychologist or board certified
psychiatrist.

(i) A psychological intern as defined in Section 2911 of the Business and Professions Code who is under the
supervision of a licensed psychologist or board certified psychiatrist.

(j) A trainee, as defined in subdivision (c) of Section 4980.03 of the Business and Professions Code, who is
fulfilling his or her supervised practicum required by subparagraph (B) of paragraph (1) of subdivision (d) of
Section 4980.36 of, or subdivision (c) of Section 4980.37 of, the Business and Professions Code and is
supervised by a licensed psychologist, board certified psychiatrist, a licensed clinical social worker, or a



licensed marriage and family therapist.

(k) A person licensed as a registered nurse pursuant to Chapter 6 (commencing with Section 2700) of Division
2 of the Business and Professions Code, who possesses a master's degree in psychiatric-mental health nursing
and is listed as a psychiatric-mental health nurse by the Board of Registered Nursing.

(l) An advanced practice registered nurse who is certified as a clinical nurse specialist pursuant to Article 9
(commencing with Section 2838) of Chapter 6 of Division 2 of the Business and Professions Code and who
participates in expert clinical practice in the specialty of psychiatric-mental health nursing.

(m) A person rendering mental health treatment or counseling services as authorized pursuant to Section 6924
of the Family Code.

CREDIT(S)
(Stats.1965, c. 299, § 2, operative Jan. 1, 1967.  Amended by Stats.1967, c. 1677, p. 4211, § 3; Stats.1970, c.
1396, p. 2624, § 1.5; Stats.1970, c. 1397, p. 2626, § 1.5; Stats.1972, c. 888, p. 1584, § 1; Stats.1974, c. 546, p.
1359, § 16; Stats.1983, c. 928, § 8; Stats.1987, c. 724, § 1; Stats.1988, c. 488, § 1; Stats.1989, c. 1104, § 37;
Stats.1990, c. 662 (A.B.3613), § 1; Stats.1992, c. 308 (A.B.3035), § 2; Stats.1994, c. 1270 (A.B.2659), § 1;
Stats.2001, c. 142 (S.B.716), § 1; Stats.2001, c. 420 (A.B.1253), § 1, eff. Oct. 2, 2001; Stats.2001, c. 420
(A.B.1253), § 1.5, eff. Oct. 2, 2001, operative Jan. 1, 2002; Stats.2009, c. 26 (S.B.33),§ 21.)

Historical Notes

Law Revision Commission Comments

A "psychotherapist" is defined to include only a person who is or who is reasonably believed to be a
psychiatrist or who is a California certified psychologist (see Bus. & Prof.Code § 2900 et seq.).  See
the Comment to Section 990. [7 Cal.L.Rev.Comm. Reports 1 (1965)].

Historical And Statutory Notes

2009 Legislation
Stats.2009, c. 26 (S.B.33), rewrote subd.(j), which read:
"(j) A trainee, as defined in subdivision (c) of Section 4980.03 of the Business and Professions Code,

who is fulfilling his or her supervised practicum required by subdivision (b) of Section 4980.40 of
the Business and Professions Code and is supervised by a licensed psychologist, board certified
psychiatrist, a licensed clinical social worker, or a licensed marriage and family therapist."

2009 Main Volume
The 1967 amendment substituted "licensed" for "certified" in subd.(b).
The 1970 amendments added subds.(c) and (d).
Section 5 of Stats.1970, c. 1397, p. 2627, provided:
"It is the intent of the Legislature, if the amendments to Section 1010 of the Evidence Code proposed by

both this bill and Senate Bill No. 480 are enacted, that both amendments be given effect and
incorporated into Section 1010 of that code.  Therefore, in the event Senate Bill No. 480 [Stats.1970,
c. 1396, p. 2625] is enacted and amends Section 1010 of the Evidence Code, Section 1.5 of this act
shall become operative at the same time that Section 1010 as amended by Senate Bill No. 480
becomes operative, and, at that time, Section 1010 as amended by Section 1 of this act is repealed."

The 1972 amendment added subd.(e).
The 1974 amendment amended the section without change.
The 1983 amendment added "or her" after "his" in subd.(a); added "or she" after "he" in subd.(c); and

substituted "Chapter 13 (commencing with Section 4980) of Division 2 of the Business and
Professions Code" for "Chapter 4 (commencing with Section 17800) of Part 3, Division 5 of the
Business and Professions Code" in subd.(e).

The 1987 amendment added subds.(f) and (g), and made non-substantive changes.



The 1988 amendment added subds.(h) through (k).
The 1989 amendment, in subd.(g) substituted "associate" for "apprentice" and "4996.20" for "4996.17".
The 1990 amendment added "who is under the supervision of a licensed psychologist or board certified

psychiatrist" in subds.(h) and (i); added "and is supervised by a licensed psychologist, board
certified psychiatrist, a licensed clinical social worker, or a licensed marriage, family, and child
counselor" in subd.(j); and deleted subd.(k) which read:

"There is no privilege under subdivisions (h), (i), and (j) in any criminal proceeding."
The 1992 amendment in subd.(d) substituted "that" for "such", and added subd.(k).
Stats.1992, c. 308 (A.B.3035), § 1, provides:
"The Legislature finds and declares that registered nurses who have a master's of science degree in

psychiatric mental health nursing are an important resource for providing psychotherapeutic services
to individuals, groups, and families throughout California, and particularly to impoverished,
minority, and other underserved populations.  These master's-level psychiatric mental health nurses
have been eligible for private insurance reimbursement since 1982.  They are currently providing
psychotherapeutic services in a wide range of clinical settings, including hospitals, clinics, and
private practices.  However, they are not included within the current legal definition of
"psychotherapist' for purposes of the patient-psychotherapist evidentiary privilege.  Because of this,
their patients' communications are not privileged, and these patients are thus treated differently from
patients served by other psychotherapists.  This creates difficulties for these patients in accessing the
care provided by these competent and duly licensed mental health professionals.

"In order for patients served by master's-level psychiatric mental health nurses to be treated under the
law on the same basis as other patients, it is necessary to identify these providers as
"psychotherapists' for purposes of the patient-psychotherapist privilege."

The 1994 amendment, in subd.(c), substituted "(commencing with Section 4996) of Chapter 14 of
Division 2" for "(commencing with Section 9040) of Chapter 17 of Division 3"; and added subd.(l)
relating to persons rendering services pursuant to Section 6924 of the Family Code.

Stats.2001, c. 142 (S.B.716), in the introductory paragraph, added "a person who is, or is reasonably
believed by the patient to be"; in subd.(a), deleted "or reasonably believed by the patient to be
authorized" preceding "to practice medicine"; in subd.(e), substituted "and family therapist" for
"family, and child counselor"; in subd.(f), substituted "and family therapist" for "family, and child
counselor" in two places; in subd.(g), inserted "or 4996.21; and in subd.(j), substituted "and family
therapist" for "family, and child counselor".

Stats.2001, c. 420 (A.B.1253), § 1, in subd.(k), substituted "psychiatric-mental" for "psychiatric" and
added "and is listed as a psychiatric-mental health nurse by the Board of Registered Nursing";
inserted subd.(l), relating to advanced practice registered nurses; and redesignated former subd.(l) as
subd.(m).

Stats.2001, c. 420 (A.B.1253), § 1.5, rewrote subds.(a) and (f); in subds.(e) and (j), substituted "and
family therapist" for ", family, and child counselor"; and in subd.(g), inserted a reference to §
4996.21 of the Business and Professions Code.

Section 7 of Stats.2001, c. 420 (A.B.1253), provides:
"Section 1.5 of this bill incorporates amendments to Section 1010 of the Evidence Code proposed by

both this bill and SB 716 [Stats.2001, c. 142].  It shall only become operative if (1) both bills are
enacted and become effective on or before January 1, 2002, but this bill becomes operative first,
(2) each bill amends Section 1010 of the Evidence Code, and (3) this bill is enacted after SB 716
[Stats.2001, c. 142], in which case Section 1010 of the Evidence Code, as amended by Section 1
of this bill, shall remain operative only until the operative date of SB 716 [Stats.2001, c. 142], at
which time Section 1.5 of this bill shall become operative."

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

Derivation: Business and Professions Code § 2904, added by Stats.1957, c. 2320, p. 4038, § 1,
amended by Stats.1965, c. 553, p. 1879, § 1.

Code of Civil Procedure § 1881(4), enacted 1872, amended by Stats.1893, c. 217, p. 301, § 1;



Stats.1907, c. 68, p. 87, § 1; Stats.1911, c. 603, p. 1135,§ 1; Stats.1917, c. 611, p. 954, § 1;
Stats.1927, c. 683, p. 1154, § 1; Stats.1933, c. 536, p. 1423, § 1; Stats.1935, c. 532, p. 1608, § 1;
Stats.1939, c. 129, p. 1246, § 5; Stats.1957, c. 1961, p. 3504, § 1; Stats.1961, c. 629, p. 1797, § 1;
Stats.1965, c. 922, p. 2530, § 1; Stats.1965, c. 923, p. 2532, § 1.

Code of Civil Procedure § 1881 as enacted in 1872, was formulated from Civil Practice Act §§ 395 to
399, Stats.1851, c. 5, p. 114, §§ 395 to 399, as amended by Stats.1861, c. 313, p. 305, § 1;
Stats.1863, c. 528, p. 771, § 1.

Research References

Cross References

Counseling services, information of personal nature disclosed by pupil, parent or guardian during
counseling, confidentiality, see Education Code § 72621.

Definitions,
Patient, see Evidence Code § 1011.
State, see Evidence Code § 220.

Disclosure of medical information,
Necessity, see Civil Code § 56.10.
Patient's participation in outpatient treatment with psychotherapist, see Civil Code § 56.104
To specified persons involved with patient's care or health care payments, see Civil Code § 56.1007.

Duty to warn of threatened violent behavior of patient, immunity from monetary liability, see Civil
Code § 43.92.

Educational counseling, confidentiality of pupil information, see Education Code § 49602.
Elder abuse and dependent adult civil protection, mandated reporters, Welfare and Institutions Code

§ 15630.
Firearms, possession, purchase or receipt by person receiving inpatient treatment for a mental

disorder or who has communicated a threat of physical violence to a psychotherapist, see
Welfare and Institutions Code § 8100.

Independent adoptions, advice of birth parents' rights, role of counselor, see Family Code § 8801.5.
Involuntary treatment, confidential information and records, see Welfare and Institutions Code §

5328.
Psychologists, confidential relations and communications, privilege, see Business and Professions

Code § 2918.
Reports of injuries, domestic violence, see Penal Code § 11163.3.
Services for the developmentally disabled, confidential information and records, see Welfare and

Institutions Code § 4514.
Similar provisions,

Lawyer-client privilege, see Evidence Code § 950.
Physician-patient privilege, see Evidence Code § 990.

Subpoena duces tecum, see Code of Civil Procedure § 1985.3.

Law Review And Journal Commentaries

Changes in the law of privileged communications relating to psychotherapy. John R. Alexander, 1
San Fern.V.L.Rev. 56 (1967).

Child sexual abuse in California: Legislative and judicial responses.  15 Golden Gate U.L.Rev. 437
(1985).

A qualified privilege for peer review: physician, reveal thyself! 17 Pac.L.J. 499 (1986).
Review of Selected 1992 California Legislation. 24 Pac.L.J. 883 (1993).
2009 Main Volume



Collateral References:

Witkin, Summary (9th ed) Contracts §352
Witkin, Summary (9th ed) P & C §400D
Witkin & Epstein, Criminal Law (2d ed) §1099
Witkin, Evidence (3d ed) §§564, 1071, 1088, 1202, 1203, 1207A, 1214, 1578
The Rutter Group, Civil Procedure Before Trial (Weil & Brown) §§8:110, 8:582
The Rutter Group, Civil Trials and Evidence (Wegner, Fairbank, Epstein & Chernow) §§1:136,

8:1866, 8:2188
The Rutter Group, Family Law (Hogoboom & King) §§11:155, 11:156
The Rutter Group, Personal Injury (Flahavan, Rea, Kelly & Tenner) §§2:857.1, 6:45, 6:71
The Rutter Group, Probate (Ross) §15:128a
B-W Cal Civil Practice: Family Law Litigation §13:9
B-W Cal Civil Practice: Procedure §13:5
B-W Cal Civil Practice: Torts §1:53
Cal Jur 3d Asslt, Etc. §122; Crim L §§2571, 3226; Discov §320; Evid §§459, 460, 462, 462.7
 Jefferson's California Evidence Benchbook, 2nd Edition (CEB, 1982) §§38.1, 38.2, 39.2.

Notes Of Decisions

Dependent children 1

1. Dependent children

Preclusion of dependent child's psychotherapist from giving circumscribed information to the county health and
human services agency and the juvenile court between the six- and 12-month dependency hearings prevented
juvenile court from having information that may have made conjoint therapy or visitation appropriate and
facilitate reunification and, thus, was unwarranted and prejudiced child's father, even though
psychotherapist-patient privilege protected child's confidential communications and details of the therapy. In re
Mark L.(App. 4 Dist. 2001) 114 Cal.Rptr.2d 499, 94 Cal.App.4th 573. Privileged Communications And
Confidentiality  312; Privileged Communications And Confidentiality  306

The psychotherapist-patient privilege applies to the relationship between a dependent child and his or her
therapist. In re Mark L.(App. 4 Dist. 2001) 114 Cal.Rptr.2d 499, 94 Cal.App.4th 573. Privileged
Communications And Confidentiality  312

§ 1010.5. Privileged communication between patient and educational psychologist 

A communication between a patient and an educational psychologist, licensed under Article 5 (commencing
with Section 4986) of Chapter 13 of Division 2 of the Business and Professions Code, shall be privileged to the
same extent, and subject to the same limitations, as a communication between a patient and a psychotherapist
described in subdivisions (c), (d), and (e) of Section 1010.

CREDIT(S)
(Added by Stats.1985, c. 545, § 1.)

Collateral References:

Witkin, Evidence (3d ed) §§1202, 1203
The Rutter Group, Civil Procedure Before Trial (Weil & Brown) §8:110
The Rutter Group, Civil Trials and Evidence (Wegner, Fairbank, Epstein & Chernow) §§4:98,



8:2188
The Rutter Group, Family Law (Hogoboom & King) §11:155
The Rutter Group, Personal Injury (Flahavan, Rea, Kelly & Tenner) §6:45.1
Cal Jur 3d Evid §460

§ 1011. Patient 

     •     Historical Notes     •     Research References     •     Notes of Decisions

As used in this article, "patient" means a person who consults a psychotherapist or submits to an examination
by a psychotherapist for the purpose of securing a diagnosis or preventive, palliative, or curative treatment of
his mental or emotional condition or who submits to an examination of his mental or emotional condition for
the purpose of scientific research on mental or emotional problems.

CREDIT(S)
(Stats.1965, c. 299, § 2, operative Jan. 1, 1967.)

Historical Notes

Comment — Assembly Committee On Judiciary

See the Comment to Section 991.  Section 1011 is comparable to Section 991 (physician-patient
privilege) except that the definition of "patient" in Section 1011 includes not only persons seeking
diagnosis or treatment of a mental or emotional condition but also persons who submit to
examination for purposes of psychiatric or psychological research.  See the Comment to Section
1014.

Historical And Statutory Notes

1995 Main Volume
Derivation: Business and Professions Code § 2904, added by Stats.1957, c. 2320, p. 4038, § 1,

amended by Stats.1965, c. 553, p. 1879, § 1.
Code of Civil Procedure § 1881(4), enacted 1872, amended by Stats.1893, c. 217, p. 301, § 1;

Stats.1907, c. 68, p. 87, § 1; Stats.1911, c. 603, p. 1135,§ 1; Stats.1917, c. 611, p. 954, § 1;
Stats.1927, c. 683, p. 1154, § 1; Stats.1933, c. 536, p. 1423, § 1; Stats.1935, c. 532, p. 1608, § 1;
Stats.1939, c. 129, p. 1246, § 5; Stats.1957, c. 1961, p. 3504, § 1; Stats.1961, c. 629, p. 1797, § 1;
Stats.1965, c. 922, p. 2530, § 1; Stats.1965, c. 923, p. 2532, § 1.

Research References

Cross References

Similar provisions,
Lawyer-client privilege, see Evidence Code § 951.
Physician-patient privilege, see Evidence Code § 991.

Law Review And Journal Commentaries

California Evidence Code: Privileges.  John R. McDonough, 18 Hastings L.J. 106 (1966).
A primer on the civil trial of a sexually violent predator.  Judge Joan Comparet-Cassani, 37 San

Diego L.Rev. 1057 (Fall 2000).
Underprivileged communications: Extension of the psychotherapist-patient privilege to patients of

psychiatric social workers. 61 Cal.L.Rev. 1050 (1973).



Vanishing exception to the psychotherapist-patient privilege: The Child Abuse Reporting Act.  16
Pac.L.J. 335 (1984).

1995 Main Volume

Collateral References:

Witkin, Evidence (3d ed) §§1086, 1205
The Rutter Group, Civil Trials and Evidence (Wegner, Fairbank, Epstein & Chernow) §8:2190
B-W Cal Civil Practice: Procedure §13:9
 Jefferson's California Evidence Benchbook, 2nd Edition (CEB, 1982) §38.1.

Notes Of Decisions

Bonding study 3
Construction and application 1
Purpose of consultation 2

1. Construction and application

Statutory requirement that person asserting psychotherapist-patient privilege must have consulted
psychotherapist for purpose of securing diagnosis or treatment of his mental or emotional condition will be
strictly construed. People v. Cabral (App. 5 Dist. 1993) 15 Cal.Rptr.2d 866, 12 Cal.App.4th 820. Witnesses

 214.5

2. Purpose of consultation

Under "dominant purpose test," defendant charged with sexually abusing his daughter could not assert
psychotherapist-patient privilege with respect to letter from defendant to psychotherapist in which defendant
admitted acts of sexual molestation where defendant's asserted purpose in writing to psychotherapist was to
enter rehabilitative program and thus avoid prison sentence, and nowhere in his testimony did defendant suggest
that even part of his purpose was to receive treatment. People v. Cabral (App. 5 Dist. 1993) 15 Cal.Rptr.2d 866,
12 Cal.App.4th 820. Witnesses  214.5

3. Bonding study

Where purpose of bonding study sought to be discovered was to obtain evidence of existence and nature of
relationship between mother and daughter so that mother could show that termination of her parental rights was
precluded, mother was not a "patient" for purposes of patient-psychotherapist privilege because she was not
seeking a diagnosis or treatment of a mental or emotional condition nor was any scientific research involved. In
re Tabatha G.(App. 4 Dist. 1996) 53 Cal.Rptr.2d 93, 45 Cal.App.4th 1159, review denied. Witnesses  214.5

§ 1012. Confidential communication between patient and psychotherapist 

     •     Historical Notes     •     Research References     •     Notes of Decisions

As used in this article, "confidential communication between patient and psychotherapist" means information,
including information obtained by an examination of the patient, transmitted between a patient and his
psychotherapist in the course of that relationship and in confidence by a means which, so far as the patient is
aware, discloses the information to no third persons other than those who are present to further the interest of
the patient in the consultation, or those to whom disclosure is reasonably necessary for the transmission of the
information or the accomplishment of the purpose for which the psychotherapist is consulted, and includes a
diagnosis made and the advice given by the psychotherapist in the course of that relationship.



CREDIT(S)
(Stats.1965, c. 299, § 2, operative Jan. 1, 1967.  Amended by Stats.1967, c. 650, p. 2006, § 5; Stats.1970, c.
1396, p. 2625, § 2; Stats.1970, c. 1397, p. 2627, § 2.)

Historical Notes

Law Revision Commission Comments

1965 Enactment
See the Comment to Section 992. [7 Cal.L.Rev.Comm. Reports 1 (1965)]
1967 Amendment
The express inclusion of "a diagnosis" in the last clause will preclude a possible construction of this

section that would leave an uncommunicated diagnosis unprotected by the privilege.  Such a
construction would virtually destroy the privilege. [8 Cal.L.Rev.Comm. Reports 101 (1967)]

1970 Amendment
Section 1012 is amended to add "including other patients present at joint therapy" in order to foreclose

the possibility that the section would be construed not to embrace marriage counseling, family
counseling, and other forms of group therapy.  However, it should be noted that communications
made in the course of joint therapy are within the privilege only if they are made "in confidence" and
"by a means which . . . discloses the information to no third persons other than those . . . to whom
disclosure is reasonably necessary for . . . the accomplishment of the purpose for which the
psychotherapist is consulted."  The making of a communication that meets these two requirements in
the course of joint therapy would not amount to a waiver of the privilege.  See Evidence Code
Section 912(c) and (d).

The other amendments are technical and conform the language of Section 1012 to that of Section 992,
the comparable section relating to the physician-patient privilege.  Deletion of the words "or
examination" makes no substantive change since "consultation" is broad enough to cover an
examination.  See Section 992.  Substitution of "for which the psychotherapist is consulted" for "of
the consultation or examination" adopts the broader language used in subdivision (d) of Section 912
and in Section 992. [9 Cal.L.Rev.Comm. Reports 153 (1969)]

Historical And Statutory Notes

1995 Main Volume
The 1967 amendment inserted the words "a diagnosis made and the" following "includes" near the end

of the section.
The 1970 amendment deleted following "consultation" the words "or examination" and substituted

following "purpose" the words "for which the psychotherapist is consulted" for the words "of the
consultation or examination".

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

Derivation: Business and Professions Code § 2904, added by Stats.1957, c. 2320, p. 4038, § 1,
amended by Stats.1965, c. 553, p. 1879, § 1.

Code of Civil Procedure § 1881(4), enacted 1872, amended by Stats.1893, c. 217, p. 301, § 1;
Stats.1907, c. 68, p. 87, § 1; Stats.1911, c. 603, p. 1135,§ 1; Stats.1917, c. 611, p. 954, § 1;
Stats.1927, c. 683, p. 1154, § 1; Stats.1933, c. 536, p. 1423, § 1; Stats.1935, c. 532, p. 1608, § 1;
Stats.1939, c. 129, p. 1246, § 5; Stats.1957, c. 1961, p. 3504, § 1; Stats.1961, c. 629, p. 1797, § 1;
Stats.1965, c. 922, p. 2530, § 1; Stats.1965, c. 923, p. 2532, § 1.

Code of Civil Procedure § 1881 as enacted in 1872, was formulated from Civil Practice Act §§ 395 to
399, Stats.1851, c. 5, p. 114, §§ 395 to 399, as amended by Stats.1861, c. 313, p. 305, § 1;
Stats.1863, c. 528, p. 771, § 1.



Research References

Cross References

Definitions,
Patient, see Evidence Code § 1011.
Psychotherapist, see Evidence Code § 1010.

Disclosure to third person, when privileged, see Evidence Code § 912.
Presumption that communication was confidential, see Evidence Code § 917.
Similar provisions,

Lawyer-client privilege, see Evidence Code § 952.
Physician-patient privilege, see Evidence Code § 992.

Law Review And Journal Commentaries

A primer on the civil trial of a sexually violent predator.  Judge Joan Comparet-Cassani, 37 San
Diego L.Rev. 1057 (2000).

Psychotherapist and patient in the California Supreme Court: Ground lost and ground regained.
Stanley Mosk, 20 Pepp.L.Rev. 415 (1993).

Underprivileged communications: Extension of the psychotherapist-patient privilege to patients of
psychiatric social workers. 61 Cal.L.Rev. 1050 (1973).

Vanishing exception to the psychotherapist-patient privilege: The Child Abuse Reporting Act.  16
Pac.L.J. 335 (1984).

1995 Main Volume

Library References

Recommendations relating to erroneously ordered disclosure of privileged information.  11
Cal.L.Rev.Comm. Reports 1163 (1973).

Recommendations relating to the Evidence Code: Number 5 — Revisions of the Evidence Code, 9
Cal.L. Revision Comm'n Reports 137 (1969); Report of Senate Committee on Judiciary or
Senate Bills 95, 98 and 129 [c. 69, 1970 Reg.Sess.] S.J., 2-19-70.

Collateral References:

Witkin, Summary (9th ed) P & C §556
Witkin, Evidence (3d ed) §§34, 1205, 1218A
The Rutter Group, Civil Trials and Evidence (Wegner, Fairbank, Epstein & Chernow) §§4:98,

8:2187, 8:2194, 8:2196
Cal Jur 3d Crim L §§791, 2851; Evid §§460, 462, 462.5, 462.7
 Jefferson's California Evidence Benchbook, 2nd Edition (CEB, 1982) §§35.5, 38.1-38.2, 39.2.

Notes Of Decisions

Confidentiality 2
"Dangerous patient" exception 8
Diagnosis 3
Disclosure made in group therapy 5
Disclosure to third persons, generally 4
Juvenile court proceedings 7
Public policy 1.5
Purpose of disclosure 1
Purpose of privilege 1.7



Subsequent actions or proceedings 9
Termination of relationship 2.5
Waiver of privilege 10

1. Purpose of disclosure

Psychotherapist-patient privilege applied to one subpoenaed document that was part of a grand jury
investigation into whether church priests had sexually molested children; document consisted of a memorandum
from member of vicar for clergy's staff to a priest's psychotherapists, which supplied therapeutic team with
information about the troubled priest's personal history as an aid to diagnosis and treatment, and, as such, the
disclosure was reasonably necessary to accomplish the purpose for which the psychotherapist was consulted.
Roman Catholic Archbishop of Los Angeles v. Superior Court (App. 2 Dist. 2005) 32 Cal.Rptr.3d 209, 131
Cal.App.4th 417, modified on denial of rehearing, review denied, remittitur stayed, certiorari denied 126 S.Ct.
1783, 547 U.S. 1071, 164 L.Ed.2d 518, certiorari denied 126 S.Ct. 1786, 547 U.S. 1071, 164 L.Ed.2d 518.
Grand Jury  36.3(2)

Psychotherapist-patient privilege did not apply to majority of subpoenaed documents that were part of a grand
jury investigation into whether church priests had sexually molested children; communications at issue
consisted mostly of memoranda or letters from vicar or clergy pertaining to recommendations made by priests'
psychotherapists, and they were not reasonably necessary to accomplish the purposes for which the
psychotherapist was consulted. Roman Catholic Archbishop of Los Angeles v. Superior Court (App. 2 Dist.
2005) 32 Cal.Rptr.3d 209, 131 Cal.App.4th 417, modified on denial of rehearing, review denied, remittitur
stayed, certiorari denied 126 S.Ct. 1783, 547 U.S. 1071, 164 L.Ed.2d 518, certiorari denied 126 S.Ct. 1786, 547
U.S. 1071, 164 L.Ed.2d 518. Grand Jury  36.3(2)

Testimony of psychiatrist who examines person detained for examination due to his mental condition is
admissible, in proceeding seeking forfeiture of weapons belonging to such a person, under exception to
patient-psychotherapist privilege for situations in which patient presents danger to himself or others. People v.
One Ruger .22-Caliber Pistol (App. 2 Dist. 2000) 100 Cal.Rptr.2d 780, 84 Cal.App.4th 310, rehearing denied,
review denied. Witnesses  208(1)

Under "dominant purpose test," defendant charged with sexually abusing his daughter could not assert
psychotherapist-patient privilege with respect to letter from defendant to psychotherapist in which defendant
admitted acts of sexual molestation where defendant's asserted purpose in writing to psychotherapist was to
enter rehabilitative program and thus avoid prison sentence, and nowhere in his testimony did defendant suggest
that even part of his purpose was to receive treatment. People v. Cabral (App. 5 Dist. 1993) 15 Cal.Rptr.2d 866,
12 Cal.App.4th 820. Witnesses  214.5

Any statements made by murder defendant to psychotherapist for purpose of obtaining diagnosis for defense
counsel's use in preparing defense was subject to both psychotherapist-patient and attorney-client privileges,
unless defendant waived those privileges or exception permitted disclosure. People v. Clark (1990) 268
Cal.Rptr. 399, 50 Cal.3d 583, 789 P.2d 127, modified on denial of rehearing, certiorari denied 111 S.Ct. 442,
498 U.S. 973, 112 L.Ed.2d 425, habeas corpus denied 21 Cal.Rptr.2d 509, 5 Cal.4th 750, 855 P.2d 729,
rehearing denied. Witnesses  206; Witnesses  214.5

Communications made by patients to persons reasonably necessary to assist psychiatrist and psychologist in
treatment of patient's mental disorder come within psychotherapist-patient privilege. Luhdorff v. Superior Court
(People) (App. 5 Dist. 1985) 212 Cal.Rptr. 516, 166 Cal.App.3d 485. Witnesses  214; Witnesses 
214.5

1.5. Public policy

Exception to patient-psychotherapist privilege which applies when psychotherapist has reasonable cause to
believe that the patient is in such mental or emotional condition as to be dangerous to himself or to the person



or property of another and that disclosure of the communication is necessary to prevent the threatened danger,
reflects a legislative policy balancing the confidentiality values of the patient and the safety values of possible
victims. People v. One Ruger .22-Caliber Pistol (App. 2 Dist. 2000) 100 Cal.Rptr.2d 780, 84 Cal.App.4th 310,
rehearing denied, review denied. Witnesses  214.5

Public policy favoring protection of the confidential character of patient-psychotherapist communications,
which is reflected in patient-psychotherapist privilege, must yield to the extent to which disclosure is essential
to avert danger to others, and the protective privilege ends where the public peril begins. People v. One Ruger
.22-Caliber Pistol (App. 2 Dist. 2000) 100 Cal.Rptr.2d 780, 84 Cal.App.4th 310, rehearing denied, review
denied. Witnesses  214.5

1.7. Purpose of privilege

Purpose of psychotherapist-patient privilege is to protect the privacy of a patient's confidential communications
to his or her psychotherapist. In re Kristine W.(App. 4 Dist. 2001) 114 Cal.Rptr.2d 369, 94 Cal.App.4th 521.
Witnesses  214.5

2. Confidentiality

Patient's statutory privilege to prevent disclosure of confidential communication between patient and
psychotherapist not only prevents such disclosures by a patient's psychotherapist, but also governs any other
third person privy to a confidential communication. San Diego Trolley, Inc. v. Superior Court (App. 4 Dist.
2001) 105 Cal.Rptr.2d 476, 87 Cal.App.4th 1083. Witnesses  214.5

A Medi-Cal patient can be deemed to know that for the limited purpose of obtaining public payment for his
treatment certain narrowly circumscribed information concerning him must be communicated to the state and
be and remain subject to state audit and thus to that extent and for that purpose the patient cannot intend such
communications to be confidential in the sense requisite for them to be within the psychiatrist-patient privilege.
Reynaud v. Superior Court of Santa Clara County (App. 1 Dist. 1982) 187 Cal.Rptr. 660, 138 Cal.App.3d 1.
Witnesses  213

Fact that immediately prior to interview with psychotherapist defendant was advised of his constitutional rights,
that he indicated willingness to talk to psychotherapist and was informed by the latter that the interview was
being conducted at request of the district attorney and fact that psychotherapist testified that defendant was
cooperative, alert and willing to talk and appeared coherent supported determination that defendant's statements
were voluntarily made under circumstances devoid of the confidentiality fundamental to the assertion of the
patient-psychotherapist privilege. People v. Henderson (1977) 137 Cal.Rptr. 1, 19 Cal.3d 86, 560 P.2d 1180.
Witnesses  209; Witnesses  213

2.5. Termination of relationship

Psychotherapist-patient privilege concerns confidential communications between patient and psychotherapist
during their professional relationship, and, after termination of that relationship, communication between
former patient and psychotherapist would not constitute privileged communication. Poliak v. Board of
Psychology (App. 3 Dist. 1997) 63 Cal.Rptr.2d 866, 55 Cal.App.4th 342, rehearing denied, review denied.
Witnesses  214.5

3. Diagnosis

Proposed testimony of family therapist indicating that alleged child molestation victim's allegations of
molestation were projections of alleged victim's own severe emotional problems was "diagnosis" protected by
psychotherapist/patient privilege, and did not fall within exception to privilege for disclosure of belief that
patient has been victim of crime, as therapist did not believe that alleged victim had been victim of crime.
People v. Castro (App. 6 Dist. 1994) 35 Cal.Rptr.2d 839, 30 Cal.App.4th 390, review denied. Witnesses 
214.5



4. Disclosure to third persons, generally

Communications are no longer confidential, and thus are no longer subject to psychotherapist-patient privilege,
if statements have been revealed to third persons in communication that it is not itself privileged. People v.
Clark (1990) 268 Cal.Rptr. 399, 50 Cal.3d 583, 789 P.2d 127, modified on denial of rehearing, certiorari denied
111 S.Ct. 442, 498 U.S. 973, 112 L.Ed.2d 425, habeas corpus denied 21 Cal.Rptr.2d 509, 5 Cal.4th 750, 855
P.2d 729, rehearing denied. Witnesses  214.5

5. Disclosure made in group therapy

Witness' communication with other participants in group therapy comes within psychotherapist-patient
privilege, and this privilege may be overridden only if and to extent necessary to insure defendant's
constitutional rights of confrontation. Farrell L. v. Superior Court (App. 5 Dist. 1988) 250 Cal.Rptr. 25, 203
Cal.App.3d 521. Criminal Law  662.1; Witnesses  214.5

7. Juvenile court proceedings

Juvenile probation condition requiring that all records relating to minor's medical and psychological treatment
be made available to court and probation officer did not violate psychotherapist-patient privilege of minor who
committed robbery, which was also hate crime; disclosure was reasonably limited to those for whom disclosure
was reasonably necessary to accomplish purpose of therapy, and unnecessary disclosure was avoided. In re
Christopher M.(App. 4 Dist. 2005) 26 Cal.Rptr.3d 61, 127 Cal.App.4th 684, as modified. Infants  225;
Witnesses  214.5

Exception in psychotherapist-patient privilege statute, allowing disclosure of otherwise privileged
communications to third persons to whom disclosure is reasonably necessary to accomplish purpose for which
psychotherapist is consulted, includes the juvenile court, where patient is delinquent minor who has been
properly directed to participate and cooperate in rehabilitative program in conjunction with disposition order
placing minor on probation. In re Christopher M.(App. 4 Dist. 2005) 26 Cal.Rptr.3d 61, 127 Cal.App.4th 684,
as modified. Infants  225; Witnesses  214.5

Psychotherapist-patient privilege protected dependent minor's confidential communications to her therapist and
details of her therapy, but did not preclude therapist from giving circumscribed information to accomplish
information-gathering goal of therapy. In re Kristine W.(App. 4 Dist. 2001) 114 Cal.Rptr.2d 369, 94
Cal.App.4th 521. Infants  133

Juvenile court had authority to compel 17-year-old dependent minor's mental health therapist to disclose
confidential communications between minor and therapist to social worker from health and human services
agency, but only to extent court's order compelling disclosure permitted disclosure by therapist of matters that
reasonably assisted court in evaluating whether further orders were necessary for minor's benefit and preserved
confidentiality of details of her therapy. In re Kristine W.(App. 4 Dist. 2001) 114 Cal.Rptr.2d 369, 94
Cal.App.4th 521. Infants  133

Psychotherapist-patient privilege did not preclude juvenile's therapist at sex offender treatment program from
testifying in delinquency proceeding concerning juvenile's participation and progress in program; rule
governing confidential communications between patient and psychotherapist allowed disclosure of confidential
communications between patient and psychotherapist to trial court, and trial court carefully circumscribed
therapist's testimony so that details of therapeutic sessions would not be disclosed, and thus no testimony was
admitted regarding specific statements juvenile had made to therapist, or any diagnosis made by therapist. In re
Pedro M.(App. 2 Dist. 2000) 96 Cal.Rptr.2d 839, 81 Cal.App.4th 550, rehearing denied, review denied. Infants
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8. "Dangerous patient" exception

"Dangerous patient" exception to statutory psychotherapist-patient privilege is narrow in the sense it only
permits disclosure of those communications which triggered the psychotherapist's conclusion that disclosure of



a communication was needed to prevent harm. San Diego Trolley, Inc. v. Superior Court (App. 4 Dist. 2001)
105 Cal.Rptr.2d 476, 87 Cal.App.4th 1083. Witnesses  214.5

When the factual predicate of the "dangerous patient" exception to statutory psychotherapist-patient privilege
exists, an excepted communication may be used in any further proceeding, even though the threat identified by
the psychotherapist no longer exists. San Diego Trolley, Inc. v. Superior Court (App. 4 Dist. 2001) 105
Cal.Rptr.2d 476, 87 Cal.App.4th 1083. Witnesses  214.5

Communications which a psychotherapist has reason to believe give rise to a need to warn others are not
privileged under evidence provisions, and a patient's express or implied willingness to disclose them has no
bearing on a litigant's access to them. San Diego Trolley, Inc. v. Superior Court (App. 4 Dist. 2001) 105
Cal.Rptr.2d 476, 87 Cal.App.4th 1083. Witnesses  214.5

9. Subsequent actions or proceedings

Any waiver of statutory psychotherapist-patient privilege which has occurred in one proceeding must be
carefully limited with respect to its later use in entirely unrelated proceedings. San Diego Trolley, Inc. v.
Superior Court (App. 4 Dist. 2001) 105 Cal.Rptr.2d 476, 87 Cal.App.4th 1083. Witnesses  219(1)

10. Waiver of privilege

Evidence Code section providing an exception to the psychotherapist-patient privilege when a psychotherapist
believes the patient to be dangerous to himself or another did not provide a basis for parole condition requiring
parolee to waive psychotherapist-patient privilege for privately-retained psychotherapist. In re Corona (App. 2
Dist. 2008) 72 Cal.Rptr.3d 736, 160 Cal.App.4th 315. Pardon And Parole  64.1

§ 1013. Holder of the privilege 

     •     Historical Notes     •     Research References     •     Notes of Decisions

As used in this article, "holder of the privilege" means:

(a) The patient when he has no guardian or conservator.

(b) A guardian or conservator of the patient when the patient has a guardian or conservator.

(c) The personal representative of the patient if the patient is dead.

CREDIT(S)
(Stats.1965, c. 299, § 2, operative Jan. 1, 1967.)

Historical Notes

Law Revision Commission Comments

See the Comment to Section 993. [7 Cal.L.Rev.Comm. Reports 1 (1965)]

Historical And Statutory Notes

1995 Main Volume
Derivation: Business and Professions Code § 2904, added by Stats.1957, c. 2320, p. 4308, § 1,

amended by Stats.1965, c. 553, p. 1879, § 1.
Code of Civil Procedure § 1881(4), enacted 1872, amended by Stats.1893, c. 217, p. 301, § 1;

Stats.1907, c. 68, p. 87, § 1; Stats.1911, c. 603, p. 1135,§ 1; Stats.1917, c. 611, p. 954, § 1;
Stats.1927, c. 683, p. 1154, § 1; Stats.1933, c. 536, p. 1423, § 1; Stats.1935, c. 532, p. 1608, § 1;



Stats.1939, c. 129, p. 1246, § 5; Stats.1957, c. 1961, p. 3504, § 1; Stats.1961, c. 629, p. 1797, § 1;
Stats.1965, c. 922, p. 2530, § 1; Stats.1965, c. 923, p. 2532, § 1.

Code of Civil Procedure § 1881 as enacted in 1872, was formulated from Civil Practice Act §§ 395 to
399, Stats.1851, c. 5, p. 114, §§ 395 to 399, as amended by Stats.1861, c. 313, p. 305, § 1;
Stats.1863, c. 528, p. 771, § 1.

Research References

Cross References

Definition, patient, see Evidence Code § 1011.
Similar provisions,

Lawyer-client privilege, see Evidence Code § 953.
Physician-patient privilege, see Evidence Code § 993.

1995 Main Volume

Library References

Uniform Rules of Evidence, Rule 503, 13A Uniform Laws Annotated, Master Edition.

Collateral References:

Witkin, Evidence (3d ed) §§1073, 1204
The Rutter Group, Civil Trials and Evidence (Wegner, Fairbank, Epstein & Chernow) §§8:2204,

8:2205, 8:2207
The Rutter Group, Probate (Ross) §15:128a
Cal Jur 3d Discov §27; Evid §459
 Jefferson's California Evidence Benchbook, 2nd Edition (CEB, 1982) §§38.1-38.2.

Notes Of Decisions

Construction and application 1
Parent and child 2

1. Construction and application

Plaintiff, who brought action seeking damages for wrongful death of her son and who opposed discovery of
hospital's records pertaining to her son on basis of psychotherapist-patient privilege, did not show that she was
son's executrix or administratrix and therefore failed to show that she was "holder of a privilege" so as to be
entitled to assert privilege. Boling v. Superior Court In and For Santa Clara County (App. 1 Dist. 1980) 164
Cal.Rptr. 432, 105 Cal.App.3d 430. Witnesses  217

Only the "holder" of a privilege may waive, and holder of psychotherapist-patient privilege is patient or, in
appropriate cases, the patient's guardian or personal representative, and therapist has no power to waive
patient's privilege and, in fact, is under a duty to assert it. Mavroudis v. Superior Court for San Mateo County
(App. 1 Dist. 1980) 162 Cal.Rptr. 724, 102 Cal.App.3d 594. Witnesses  219(1)

2. Parent and child

Parental conflicts of interest may in some instances disqualify parents from waiving or asserting privileges on
behalf of their minor children. People v. Superior Court (2008) 76 Cal.Rptr.3d 276, 43 Cal.4th 737, 182 P.3d
600. Witnesses  217; Witnesses  219(1)



§ 1014. Psychotherapist-patient privilege; application to individuals and entities 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Subject to Section 912 and except as otherwise provided in this article, the patient, whether or not a party, has a
privilege to refuse to disclose, and to prevent another from disclosing, a confidential communication between
patient and psychotherapist if the privilege is claimed by:

(a) The holder of the privilege.

(b) A person who is authorized to claim the privilege by the holder of the privilege.

(c) The person who was the psychotherapist at the time of the confidential communication, but the person may
not claim the privilege if there is no holder of the privilege in existence or if he or she is otherwise instructed by
a person authorized to permit disclosure.

The relationship of a psychotherapist and patient shall exist between a psychological corporation as defined in
Article 9 (commencing with Section 2995) of Chapter 6.6 of Division 2 of the Business and Professions Code, a
marriage and family therapy corporation as defined in Article 6 (commencing with Section 4987.5) of Chapter
13 of Division 2 of the Business and Professions Code, or a licensed clinical social workers corporation as
defined in Article 5 (commencing with Section 4998) of Chapter 14 of Division 2 of the Business and
Professions Code, and the patient to whom it renders professional services, as well as between those patients
and psychotherapists employed by those corporations to render services to those patients.  The word "persons"
as used in this subdivision includes partnerships, corporations, limited liability companies, associations and
other groups and entities.

CREDIT(S)
(Stats.1965, c. 299, § 2, operative Jan. 1, 1967.  Amended by Stats.1969, c. 1436, p. 2943, § 1; Stats.1972, c.
1286, p. 2569, § 6; Stats.1989, c. 1104, § 38; Stats.1990, c. 605 (S.B.2245), § 1; Stats.1994, c. 1010 (S.B.2053),
§ 106; Stats.2002, c. 1013 (S.B.2026), § 78.)

Historical Notes

Comment — Senate Committee On Judiciary

This article creates a psychotherapist-patient privilege that provides much broader protection than the
physician-patient privilege.

Psychiatrists now have only the physician-patient privilege which is enjoyed by physicians generally.
On the other hand, persons who consult certified psychologists have a much broader privilege under
Business and Professions Code Section 2904 (superseded by the Evidence Code).  There is no
rational basis for this distinction.

A broad privilege should apply to both psychiatrists and certified psychologists.  Psychoanalysis and
psychotherapy are dependent upon the fullest revelation of the most intimate and embarrassing
details of the patient's life.  Research on mental or emotional problems requires similar disclosure.
Unless a patient or research subject is assured that such information can and will be held in utmost
confidence, he will be reluctant to make the full disclosure upon which diagnosis and treatment or
complete and accurate research depends.

The Law Revision Commission has received several reliable reports that persons in need of treatment
sometimes refuse such treatment from psychiatrists because the confidentiality of their
communications cannot be assured under existing law.  Many of these persons are seriously
disturbed and constitute threats to other persons in the community.  Accordingly, this article
establishes a new privilege that grants to patients of psychiatrists a privilege much broader in scope



than the ordinary physician-patient privilege.  Although it is recognized that the granting of the
privilege may operate in particular cases to withhold relevant information, the interests of society
will be better served if psychiatrists are able to assure patients that their confidences will be
protected.

The Commission has also been informed that adequate research cannot be carried on in this field unless
persons examined in connection therewith can be guaranteed that their disclosures will be kept
confidential.

The privilege also applies to psychologists and supersedes the psychologist-patient privilege provided in
Section 2904 of the Business and Professions Code.  The new privilege is one for psychotherapists
generally.

Generally, the privilege provided by this article follows the physician-patient privilege, and the
Comments to Sections 990 through 1007 are pertinent.  The following differences, however, should
be noted:

(1) The psychotherapist-patient privilege applies in all proceedings.  The physician-patient privilege
does not apply in criminal proceedings.  This difference in the scope of the two privileges is based
on the fact that the Law Revision Commission has been advised that proper psychotherapy often is
denied a patient solely because he will not walk freely to a psychotherapist for fear that the latter
may be compelled in a criminal proceeding to reveal what he has been told.  The Commission has
also been advised that research in this field will be unduly hampered unless the privilege is available
in criminal proceedings.

Although the psychotherapist-patient privilege applies in a criminal proceeding, the privilege is not
available to a defendant who puts his mental or emotional condition in issue, as, for example, by a
plea of insanity or a claim of diminished responsibility.  See Evidence Code §§ 1016 and 1023.  In
such a proceeding, the trier of fact should have available to it all information that can be obtained in
regard to the defendant's mental or emotional condition.  That evidence can often be furnished by the
psychotherapist who examined or treated the patient-defendant.

(2) There is an exception in the physician-patient privilege for commitment or guardianship proceedings
for the patient. Evidence Code § 1004.  Section 1024 provides a considerably narrower exception in
the psychotherapist-patient privilege.

(3) The physician-patient privilege does not apply in civil actions for damages arising out of the patient's
criminal conduct. Evidence Code § 999.  Nor does it apply in certain administrative proceedings.
Evidence Code § 1007.  No similar exceptions are provided in the psychotherapist-patient privilege.
These exceptions appear in the physician-patient privilege because that privilege does not apply in
criminal proceedings.  See Evidence Code § 998.  Therefore, an exception is also created for
comparable civil and administrative cases.  The psychotherapist-patient privilege, however, does
apply in criminal cases; hence, there is no similar exception in administrative proceedings or civil
actions involving the patient's criminal conduct.
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The 1990 amendment, in the second paragraph, inserted ", a marriage, family, and child counseling
corporation as defined in Article 6 (commencing with Section 4987.5) of Chapter 13 of Division 2 of
the Business and Professions Code,".

The 1994 amendment made technical changes to conform with enactment of the California Limited
Liability Company Act.
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Research References

Cross References

Privilege inapplicable in prosecution for violation of venereal disease control regulations, see Health
and Safety Code § 120595.

Similar provisions,
Lawyer-client privilege, see Evidence Code § 954.
Physician-patient privilege, see Evidence Code § 994.

Law Review And Journal Commentaries

Constitutional privacy in the psychotherapist-patient evidentiary privilege: Ninth circuit survey.  8
Golden Gate U.L.Rev. 55 (1977).

Dangerous patient exception and the duty to warn.  9 U.C.Davis L.Rev. 549 (1976).
Discovering privacy.  Dominick C. Capozzola, 26 L.A.Law. 28 (2003).
Discovery of psychotherapist-patient communications after Tarasoff.  15 San Diego L.Rev. 265

(1978).
Must psychotherapists report child abuse inflicted by clients and confided in therapy? 22 San Diego

L.Rev. 645 (1985).
Physician-patient privilege: Absent patient.  27 Hastings L.J. 99 (1975).
Prosecutorial discovery in California after People v. Collie: Need for legislation.  23 Santa Clara

L.Rev. 543 (1983).
Psychotherapist and patient in the California Supreme Court: Ground lost and ground regained.

Stanley Mosk, 20 Pepp.L.Rev. 415 (1993).
Review of Selected 1990 California Legislation.  22 Pac.L.J. 578 (1991).
Right to privacy — violating patient's confidence.  64 A.B.A.J. 759 (1978).
Untangling Tarasoff: duty of psychotherapist to warn potential victim of mentally ill patient. 29

Hastings L.J. 179 (1977).
Vanishing exception to the psychotherapist-patient privilege: The Child Abuse Reporting Act.  16

Pac.L.J. 335 (1984).
1995 Main Volume

Library References



Uniform Rules of Evidence, Rule 503, 13A Uniform Laws Annotated, Master Edition.

Collateral References:

Witkin, Summary (9th ed) P & C §92
Witkin, Summary (9th ed) Torts §284A
Witkin, Evidence (3d ed) §§1074, 1075, 1083, 1085, 1201, 1202, 1203, 1206, 1208, 1210, 1211,

1212
Witkin, Procedure (4th ed) Writs §157
The Rutter Group, Civil Procedure Before Trial (Weil & Brown) §8:315.8
The Rutter Group, Civil Trials and Evidence (Wegner, Fairbank, Epstein & Chernow) §§8:2102,

8:2156, 8:2180, 8:2182, 8:2189, 8:2192, 8:2206, 8:2208, 8:2209, 8:2211, 8:2214, 8:2742
The Rutter Group, Family Law (Hogoboom & King) §§7:263, 11:156
B-W Cal Civil Practice: Torts §1:10
Cal Jur 3d Crim L §§2844, 2851; Discov §27; Evid §§458, 459, 460, 462, 462.5, 462.7; Heal Art

§359
 Jefferson's California Evidence Benchbook, 2nd Edition (CEB, 1982) §§35.5, 38.1, 38.2.
Physician-patient privilege as extending to patient's medical or hospital records.  10 ALR4th 552.
Psychotherapist-patient privilege under federal common law.  72 ALR Fed 395.

Notes Of Decisions

Attorney 5
Balancing interests 4.5
Burden of proof and presumptions 15
Confidentiality of communication 4
Confrontation, right to confront witnesses 3.5
Construction and application 1
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Waiver - Effect of waiver 13.5

1. Construction and application

State trial court's admission of testimony and notes of medical doctor who defendant claimed to believe was
psychotherapist, in alleged violation of state's psychotherapist-patient privilege, did not violate due process or
defendant's right to fair trial, as required for habeas relief, because doctor's testimony did not constitute the only
evidence that defendant had stated he felt like killing victim, or that defendant might have been motivated by
revenge. Henry v. Kernan, C.A.9 (Cal.)1999, 197 F.3d 1021, certiorari denied 120 S.Ct. 1262, 528 U.S. 1198,
146 L.Ed.2d 117. Witnesses  214.5; Habeas Corpus  495; Constitutional Law  4692

The psychotherapist-patient privilege is a statutory privilege that applies in both civil and criminal cases. Story
v. Superior Court (App. 6 Dist. 2003) 135 Cal.Rptr.2d 532, 109 Cal.App.4th 1007. Witnesses  214.5

Some records or testimony concerning probation-conditioned psychotherapy may be disclosed without violating
the psychotherapist-patient privilege. Story v. Superior Court (App. 6 Dist. 2003) 135 Cal.Rptr.2d 532, 109
Cal.App.4th 1007. Witnesses  214.5

Psychotherapist-patient privilege is broadly construed in favor of patient. Nielsen v. Superior Court (App. 1
Dist. 1997) 64 Cal.Rptr.2d 566, 55 Cal.App.4th 1150. Witnesses  214.5

Psychotherapist-patient privilege can be invoked in a criminal proceeding. Nielsen v. Superior Court (App. 1
Dist. 1997) 64 Cal.Rptr.2d 566, 55 Cal.App.4th 1150. Witnesses  214.5

For policy reasons, psychotherapist/patient privilege is broadly construed in favor of patient and exceptions to
privilege are narrowly construed. People v. Castro (App. 6 Dist. 1994) 35 Cal.Rptr.2d 839, 30 Cal.App.4th 390,
review denied. Witnesses  214.5

Though psychotherapist-patient privilege is part of patient's constitutional right to privacy, it is not absolute and
may yield in furtherance of compelling state interests. People v. Castro (App. 6 Dist. 1994) 35 Cal.Rptr.2d 839,
30 Cal.App.4th 390, review denied. Witnesses  214.5

All communications between defendant and psychiatrist, appointed to assist defendant's counsel in capital
murder prosecution, were protected by two distinct privileges: psychotherapist-patient privilege and
attorney-client privilege. People v. Clark (1993) 22 Cal.Rptr.2d 689, 5 Cal.4th 950, 857 P.2d 1099, rehearing
denied, certiorari denied 114 S.Ct. 2783, 512 U.S. 1253, 129 L.Ed.2d 894. Witnesses  198(1); Witnesses

 214.5

Psychotherapist-patient privilege covers all communications within its ambit; there is no basis to limit its scope
to first communication dealing with given subject. Menendez v. Superior Court (1992) 11 Cal.Rptr.2d 92, 3
Cal.4th 435, 834 P.2d 786, modified on denial of rehearing. Witnesses  214.5

Psychotherapist-patient privilege applied to communications made by patients during therapy session, even
though sessions took place under conditions of threat. Menendez v. Superior Court (1992) 11 Cal.Rptr.2d 92, 3
Cal.4th 435, 834 P.2d 786, modified on denial of rehearing. Witnesses  214.5

In determining whether communications sufficiently relate to mental condition at issue to require disclosure,
court should heed the basic privacy interests involved in privilege; in general, this section's psychotherapist
patient privilege is to be liberally construed in favor of the patient. Patterson v. Superior Court, San Mateo
County (App. 1 Dist. 1983) 193 Cal.Rptr. 99, 147 Cal.App.3d 927. Pretrial Procedure  382

2. Construction with other laws

Defendant's right to privacy in his communications with his psychotherapist, which was grounded in federal and
state constitutions, existed in addition to state statutory protection of confidential communications between



patient and psychotherapist. Parle v. Runnels, C.A.9 (Cal.)2007, 505 F.3d 922. Witnesses  214.5

Child abuse reporting exception to psychotherapist-patient privilege applied so as to permit husband to depose
his estranged wife's psychotherapist concerning allegedly false child abuse report, which was basis of husband's
defamation and malicious prosecution action against wife; husband's need for disclosure to authenticate report
outweighed wife's right to privacy after her confidential communications were already disclosed to several
parties, and precluding discovery would give wife de facto immunity from liability for causing false report. Roe
v. Superior Court (App. 2 Dist. 1991) 280 Cal.Rptr. 380, 229 Cal.App.3d 832. Witnesses  211(4);
Witnesses  214.5

Trial court should have reviewed records, notes or files of complainant's psychotherapist in camera prior to
denying suspected child abuser's discovery request. People v. Caplan (App. 4 Dist. 1987) 238 Cal.Rptr. 478,
193 Cal.App.3d 543. Criminal Law  627.8(5)

In action by parents against hospital for injuries sustained upon being attacked by their son, who was treated by
hospital for mental disorders, psychotherapist-patient privilege under this section was applicable, as son's
psychiatric records contained confidential communications between patient and psychotherapist, and privilege
had been claimed by party authorized to do so by this section and fact that authorization under Welf. & Inst. C.
§ 5328 for disclosure to courts as necessary to administration of justice did not override privilege under this
section meant that son's records were not subject to discovery unless privilege had been waived, or exception to
privilege applied. Mavroudis v. Superior Court for San Mateo County (App. 1 Dist. 1980) 162 Cal.Rptr. 724,
102 Cal.App.3d 594. Pretrial Procedure  382

3. Due process

Excluding People from hearing held to determine whether psychotherapist-patient privilege applied to
audiotape containing psychotherapist's notes did not violate People's right to due process of law. Menendez v.
Superior Court (1992) 11 Cal.Rptr.2d 92, 3 Cal.4th 435, 834 P.2d 786, modified on denial of rehearing.
Constitutional Law  4692; Witnesses  223

Psychotherapist-patient privilege is not required to yield to People's interest in successful criminal prosecutions
and their state constitutional right to due process of law. Menendez v. Superior Court (1992) 11 Cal.Rptr.2d 92,
3 Cal.4th 435, 834 P.2d 786, modified on denial of rehearing. Witnesses  214.5

Defendant did not show good cause to discover mental health records of victim that were subject to
psychotherapist-patient privilege, which was prerequisite to Reber review of extent to which nondisclosure of
those records would deprive defendant of constitutional right to cross-examine adverse witnesses; contention
that, because victim "apparently received treatment for some mental health problem, the nature of which [was]
unknown" to defendant, he was therefore entitled to judicial review of her mental health records, was
insufficient. People v. Pack (App. 2 Dist. 1988) 248 Cal.Rptr. 240, 201 Cal.App.3d 679. Criminal Law 
627.5(6); Criminal Law  627.8(3)

3.5. Right to confront witnesses

Under California law governing the psychotherapist-patient privilege, courts are expected to balance a criminal
defendant's Sixth Amendment rights to a fair trial and to confront witnesses against the patient's interest in
maintaining confidentiality. U.S. v. Alperin, N.D.Cal.2001, 128 F.Supp.2d 1251. Criminal Law  662.1

To obtain review of psychotherapist's records to determine whether psychotherapist-privilege must give way to
criminal defendant's right to confront witnesses, defendant must establish good cause for doing so, which means
defendant must describe records with reasonable specificity and prove a plausible justification for producing
them. Nielsen v. Superior Court (App. 1 Dist. 1997) 64 Cal.Rptr.2d 566, 55 Cal.App.4th 1150. Witnesses 
214.5

Under psychotherapist-patient privilege, murder defendant was not entitled to psychiatric records of
codefendant; codefendant was not a prosecution witness, and any possibility that codefendant would testify was



entirely speculative. Nielsen v. Superior Court (App. 1 Dist. 1997) 64 Cal.Rptr.2d 566, 55 Cal.App.4th 1150.
Witnesses  214.5

4. Confidentiality of communication

Patient's statutory privilege to prevent disclosure of confidential communication between patient and
psychotherapist not only prevents such disclosures by a patient's psychotherapist, but also governs any other
third person privy to a confidential communication. San Diego Trolley, Inc. v. Superior Court (App. 4 Dist.
2001) 105 Cal.Rptr.2d 476, 87 Cal.App.4th 1083. Witnesses  214.5

Psychotherapist-patient privilege can cover communication that was never, in fact, confidential, so long as it
was made in confidence. Menendez v. Superior Court (1992) 11 Cal.Rptr.2d 92, 3 Cal.4th 435, 834 P.2d 786,
modified on denial of rehearing. Witnesses  214.5

Psychotherapist-patient privilege can cover communication that has lost its "confidential" status. Menendez v.
Superior Court (1992) 11 Cal.Rptr.2d 92, 3 Cal.4th 435, 834 P.2d 786, modified on denial of rehearing.
Witnesses  214.5

Psychotherapist-patient privilege was not negated with regard to psychotherapist's communications with
patients when eavesdropper overheard some of the communications. Menendez v. Superior Court (1992) 11
Cal.Rptr.2d 92, 3 Cal.4th 435, 834 P.2d 786, modified on denial of rehearing. Witnesses  214.5

Psychotherapist's act of audiotape-recording therapy session with patients did not cause his communications
with patients to lose their confidential status. Menendez v. Superior Court (1992) 11 Cal.Rptr.2d 92, 3 Cal.4th
435, 834 P.2d 786, modified on denial of rehearing. Witnesses  214.5

Psychotherapist's communications with his patients did not lose their "confidential" status when they were
disclosed by psychotherapist to two women in separate warnings outside privilege or when they were obtained
by one of the women and subsequently disseminated by her outside privilege. Menendez v. Superior Court
(1992) 11 Cal.Rptr.2d 92, 3 Cal.4th 435, 834 P.2d 786, modified on denial of rehearing. Witnesses  214.5

Psychotherapist's act of audiotape-recording therapy session with patients did not cause his communications
with patients to lose their confidential status. Menendez v. Superior Court (1992) 11 Cal.Rptr.2d 92, 3 Cal.4th
435, 834 P.2d 786, modified on denial of rehearing. Witnesses  214.5

Once psychotherapists who were treating defendant warned victim with whom defendant lived that she was in
danger, psychotherapist-patient privilege did not protect substance of warning so as to preclude its admission in
prosecution of defendant for murder of victim. People v. Wharton (1991) 280 Cal.Rptr. 631, 53 Cal.3d 522, 809
P.2d 290, modified on denial of rehearing, certiorari denied 112 S.Ct. 887, 502 U.S. 1038, 116 L.Ed.2d 790.
Witnesses  214.5

Psychotherapist's testimony at trial regarding defendant's threat to harm third parties did not violate
psychotherapist-patient privilege, where psychotherapist had revealed threats prior to trial, and thus they were
no longer confidential. People v. Clark (1990) 268 Cal.Rptr. 399, 50 Cal.3d 583, 789 P.2d 127, modified on
denial of rehearing, certiorari denied 111 S.Ct. 442, 498 U.S. 973, 112 L.Ed.2d 425, habeas corpus denied 21
Cal.Rptr.2d 509, 5 Cal.4th 750, 855 P.2d 729, rehearing denied. Witnesses  214.5

In dissolution proceeding, wife's disclosure of certain physiological ailments which allegedly prevented her
from seeking and obtaining gainful employment did not open the door to the entire issue of her physical and
mental fitness, in absence of showing of connection between wife's psychiatric treatment and her ability to
obtain employment, and the mere exchange of wife's psychiatric records between wife's psychiatrist and wife's
internist in the normal course of internist's treatment of wife did not constitute waiver of the
psychotherapist-patient privilege; therefore, trial court's order permitting husband to obtain records of wife's
psychiatrist which were in the possession of wife's internist violated wife's psychotherapist-patient privilege.
Huelter v. Superior Court for Santa Clara County (App. 1 Dist. 1978) 151 Cal.Rptr. 138, 87 Cal.App.3d 544.



Divorce  85; Pretrial Procedure  382

4.5. Balancing interests

Notwithstanding a waiver of statutory psychotherapist-patient privilege, any disclosure of confidential or
private information must be supported by a showing of compelling need and accomplished in a manner which
protects, insofar as is practical, the patient's privacy. San Diego Trolley, Inc. v. Superior Court (App. 4 Dist.
2001) 105 Cal.Rptr.2d 476, 87 Cal.App.4th 1083. Witnesses  219(1)

Psychotherapist-patient privilege did not preclude juvenile's therapist at sex offender treatment program from
testifying in delinquency proceeding concerning juvenile's participation and progress in program; rule
governing confidential communications between patient and psychotherapist allowed disclosure of confidential
communications between patient and psychotherapist to trial court, and trial court carefully circumscribed
therapist's testimony so that details of therapeutic sessions would not be disclosed, and thus no testimony was
admitted regarding specific statements juvenile had made to therapist, or any diagnosis made by therapist. In re
Pedro M.(App. 2 Dist. 2000) 96 Cal.Rptr.2d 839, 81 Cal.App.4th 550, rehearing denied, review denied. Infants
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Concept of balancing interest in protecting psychotherapist-patient privilege against needs of party seeking
information does not ordinarily apply to privilege. Nielsen v. Superior Court (App. 1 Dist. 1997) 64 Cal.Rptr.2d
566, 55 Cal.App.4th 1150. Witnesses  214.5

5. Attorney

Attorney representing child allegedly molested by father was properly permitted to assert therapist-patient
privilege on child's behalf in juvenile dependency proceeding; privilege belonged to child, as patient. In re
Daniel C. H.(App. 6 Dist. 1990) 269 Cal.Rptr. 624, 220 Cal.App.3d 814, review denied. Infants  207

6. Student interns

This section does not apply to students, and therefore trial court, in first-degree murder prosecution, properly
permitted students serving as interns with family court services office to testify concerning defendant's threats
to kill victim made to them. People v. Gomez (App. 2 Dist. 1982) 185 Cal.Rptr. 155, 134 Cal.App.3d 874.
Witnesses  214.5

7. Psychiatric social workers

Psychiatric social workers employed by department of welfare to work with welfare recipients had no privilege
to refuse to disclose or to prevent another party from disclosing confidential communications between
themselves and welfare recipients. Belmont v. California State Personnel Bd.(App. 1 Dist. 1974) 111 Cal.Rptr.
607, 36 Cal.App.3d 518. Witnesses  209

8. Family members

A communication between a patient's family members and the patient's therapist, made in the course of or
functionally related to the diagnosis and treatment of the patient, is protected by psychotherapist-patient
privilege. Ewing v. Goldstein (App. 2 Dist. 2004) 15 Cal.Rptr.3d 864, 120 Cal.App.4th 807, review denied.
Witnesses  214.5

Psychotherapist-patient privilege includes all relevant communications to psychotherapist and to psychiatric
personnel by intimate family members of the patient; purpose of privilege is to encourage the fullest disclosure
by the patient's intimate family. Grosslight v. Superior Court of Los Angeles County (App. 2 Dist. 1977) 140
Cal.Rptr. 278, 72 Cal.App.3d 502. Witnesses  214

Not only was order for in camera examination of minor defendant's records at psychiatric hospital, to determine
whether any records contained admissions by her parents of knowledge of her dangerous propensities, in excess
of trial court's jurisdiction in personal injury suit but any statements by the parents fell within purview of the



psychotherapist privilege and hence, were absolutely privileged; discovery procedures looking toward
identification of such privileged statements were also subject to the privilege. Grosslight v. Superior Court of
Los Angeles County (App. 2 Dist. 1977) 140 Cal.Rptr. 278, 72 Cal.App.3d 502. Pretrial Procedure  384.1;
Witnesses  214; Witnesses  223

9. Hospital records

Where, in wrongful death action, defendant, which sought discovery order requiring hospital to produce all
records pertaining to decedent, failed to carry its burden in refuting judicially assumed fact that hospital's
records included documentation of "confidential communications" which were subject to
psychotherapist-patient privilege and where there was no party to the proceeding who was a person authorized
to claim such privilege, the yet-unwaived privilege was reserved and operated to bar a discovery order;
however, if defendant could establish that there was no person in existence who could claim a privilege,
discovery of such material would not be precluded. Boling v. Superior Court In and For Santa Clara County
(App. 1 Dist. 1980) 164 Cal.Rptr. 432, 105 Cal.App.3d 430. Pretrial Procedure  382

9.6. Psychologist's records

Disclosure to prosecution of defense-retained psychologist's notes, test data, and test material on capital murder
defendant, used by psychologist to refresh his recollection during his testimony, did not violate
psychotherapist-patient privilege. People v. Smith (2007) 54 Cal.Rptr.3d 245, 40 Cal.4th 483, 150 P.3d 1224,
rehearing denied, certiorari denied 128 S.Ct. 488, 169 L.Ed.2d 344. Witnesses  214.5

Victim's psychological records contained no information whose release was potentially essential to vindicate
defendant's right to fair trial and to confront victim, in prosecution for lewd and lascivious conduct upon a
child, and therefore defendant's rights did not outweigh victim's right to privacy as reflected by privilege
protecting those records. People v. Dancer (App. 6 Dist. 1996) 53 Cal.Rptr.2d 282, 45 Cal.App.4th 1677,
review denied. Criminal Law  627.5(6)

10. Identity of patients

District attorney who was prosecuting psychiatrist for sexual molestation of teenage patient was not entitled to
names of psychiatrist's former, female patients that were protected by psychotherapist-patient privilege; district
attorney sought to use information gleaned from discovery to corroborate case-in-chief; former patients were
not danger to public; district attorney failed to demonstrate that potential benefits of contacting former patients
would outweigh harm caused by intrusion; and use of media had uncovered names of some former patients.
Scull v. Superior Court (App. 2 Dist. 1988) 254 Cal.Rptr. 24, 206 Cal.App.3d 784. Criminal Law  627.5(6)

Identity of mental patient who allegedly raped another mental patient in county facility was not privileged
against discovery under psychotherapist-patient privilege by alleged victim in personal injury action against
county. Alameda County v. Superior Court (Darlene W.)(App. 1 Dist. 1987) 239 Cal.Rptr. 400, 194 Cal.App.3d
254, review denied. Pretrial Procedure  40

Identity of husband psychologist's patients was confidential information under psychotherapist-patient privilege
and would not be disclosed to wife in marital dissolution action. Smith v. Superior Court of State of Cal. In and
For San Mateo County (App. 1 Dist. 1981) 173 Cal.Rptr. 145, 118 Cal.App.3d 136. Divorce  85

11. Purpose of consultation

Statutory requirement that person asserting psychotherapist-patient privilege must have consulted
psychotherapist for purpose of securing diagnosis or treatment of his mental or emotional condition will be
strictly construed. People v. Cabral (App. 5 Dist. 1993) 15 Cal.Rptr.2d 866, 12 Cal.App.4th 820. Witnesses

 214.5

Under "dominant purpose test," defendant charged with sexually abusing his daughter could not assert
psychotherapist-patient privilege with respect to letter from defendant to psychotherapist in which defendant



admitted acts of sexual molestation where defendant's asserted purpose in writing to psychotherapist was to
enter rehabilitative program and thus avoid prison sentence, and nowhere in his testimony did defendant suggest
that even part of his purpose was to receive treatment. People v. Cabral (App. 5 Dist. 1993) 15 Cal.Rptr.2d 866,
12 Cal.App.4th 820. Witnesses  214.5

12. Cumulative evidence

Testimony by family therapist that alleged victim's allegations of child molestation were result of her own
severe emotional problems was not of such importance or such value that need for it could outweigh
psychotherapist-patient privilege, and thus, such evidence could be excluded; therapist was not in any better
position to evaluate credibility than jurors, alleged victim testified that she had lied to her mother "a lot" and
that they had frequent arguments around the time of mother's marriage to defendant, and alleged victim
admitted that she strongly opposed marriage. People v. Castro (App. 6 Dist. 1994) 35 Cal.Rptr.2d 839, 30
Cal.App.4th 390, review denied. Witnesses  214.5

13. Waiver — In general

Even when a patient has revealed the purpose of psychiatric treatment no waiver of psychotherapist-patient
privilege occurs. San Diego Trolley, Inc. v. Superior Court (App. 4 Dist. 2001) 105 Cal.Rptr.2d 476, 87
Cal.App.4th 1083. Witnesses  219(1)

Defendant, whose counsel stated that, if psychotherapist took witness stand, counsel would cross-examine
psychotherapist as to whether he made diagnosis of defendant, placed his mental state in issue, thus waiving
psychotherapist-patient privilege, despite defendant's contention that waiver was coerced by trial court's pretrial
ruling that exception to privilege applied. People v. Wharton (1991) 280 Cal.Rptr. 631, 53 Cal.3d 522, 809 P.2d
290, modified on denial of rehearing, certiorari denied 112 S.Ct. 887, 502 U.S. 1038, 116 L.Ed.2d 790.
Witnesses  219(1)

Forms signed by natural mother authorizing release of reports prepared by therapists at adoption center did not
waive psychotherapist/patient privilege with respect to such reports in proceeding arising when natural mother
refused to consent to child's adoption; releases were either limited to medical care of mother and baby, only
applied to release of information to child once he reached the age of 18, or authorized release of information to
facilitate adoption. In re Timothy W.(App. 4 Dist. 1990) 272 Cal.Rptr. 906, 223 Cal.App.3d 437, review denied.
Witnesses  219(1)

13.5.  —  —  Effect of waiver

When a patient has waived evidentiary psychotherapist-patient privilege, either by way of disclosing
confidential information or by putting his or her mental state in issue, the patient does not lose all privacy
interest in information otherwise protected by the privilege. San Diego Trolley, Inc. v. Superior Court (App. 4
Dist. 2001) 105 Cal.Rptr.2d 476, 87 Cal.App.4th 1083. Witnesses  219(1)

Notwithstanding waiver of a statutory psychotherapist-patient privilege, a patient retains the more general right
to privacy protected by the State and Federal Constitutions; thus, any waiver must be narrowly construed and
limited to matters as to which, based upon the patient's disclosures, it can reasonably be said the patient no
longer retains a privacy interest. San Diego Trolley, Inc. v. Superior Court (App. 4 Dist. 2001) 105 Cal.Rptr.2d
476, 87 Cal.App.4th 1083. Constitutional Law  1232; Witnesses  219(1)

Any waiver of statutory psychotherapist-patient privilege which occurs by virtue of a claim asserted by a
patient must be construed not as a complete waiver of the privilege but only as a limited waiver concomitant
with the purposes of the exception. San Diego Trolley, Inc. v. Superior Court (App. 4 Dist. 2001) 105
Cal.Rptr.2d 476, 87 Cal.App.4th 1083. Witnesses  219(1)

14. Tender of issue of mental or emotional condition

Trial court's order was invalid insofar as it directed defendant police officer, who did not tender an issue



concerning his mental and emotional condition by denying liability to plaintiffs for alleged physical assault and
verbal abuse, to answer interrogatories with regard to whether he had ever received psychiatric treatment, name
of any relevant institution or doctor, dates of hospitalization, and nature of condition for which treatment or
hospitalization was received, since these interrogatories involved psychotherapist-patient privilege. City of
Alhambra v. Superior Court of Los Angeles County (App. 2 Dist. 1980) 168 Cal.Rptr. 49, 110 Cal.App.3d 513.
Pretrial Procedure  285.1

14.8. In camera review

To obtain in camera review of privileged psychiatric records for determination of whether they should be
released, defendant must first establish "good cause" for doing so, which means defendant must describe
records sought with reasonable specificity and provide plausible justification for producing them. People v.
Dancer (App. 6 Dist. 1996) 53 Cal.Rptr.2d 282, 45 Cal.App.4th 1677, review denied. Criminal Law 
627.8(4)

Trial court should not undertake in camera review of privileged psychiatric records without initial showing of
"good cause" by defendant, for in camera review itself is breach of privilege and invasion of privacy. People v.
Dancer (App. 6 Dist. 1996) 53 Cal.Rptr.2d 282, 45 Cal.App.4th 1677, review denied. Criminal Law 
627.8(4)

15. Presumptions and burden of proof

Burden is on party claiming psychotherapist-patient privilege to prove preliminary facts to show that privilege
applies; person's purpose in consulting psychotherapist is such preliminary fact. People v. Cabral (App. 5 Dist.
1993) 15 Cal.Rptr.2d 866, 12 Cal.App.4th 820. Witnesses  222

16. Review

Defendant charged with sexual molestation did not have Sixth Amendment right of confrontation to have trial
court review, in camera, privileged records sought from complainant's psychologists, to determine whether
those records should be disclosed before trial. People v. Hammon (1997) 65 Cal.Rptr.2d 1, 15 Cal.4th 1117,
938 P.2d 986, rehearing denied, certiorari denied 118 S.Ct. 1071, 522 U.S. 1125, 140 L.Ed.2d 130, denial of
habeas corpus affirmed 48 Fed.Appx. 682, 2002 WL 31296177. Criminal Law  662.4

Defendant, whose pretrial motion to exclude testimony of his psychotherapists based on claim of
psychotherapist-patient privilege was denied, did not waive claim on appeal from first-degree murder
conviction by failing to renew his claim of privilege at trial; psychotherapist testified in camera, providing trial
judge ample context with which to rule on motion. People v. Wharton (1991) 280 Cal.Rptr. 631, 53 Cal.3d 522,
809 P.2d 290, modified on denial of rehearing, certiorari denied 112 S.Ct. 887, 502 U.S. 1038, 116 L.Ed.2d
790. Criminal Law  1044.2(2)

Question whether psychotherapist-patient privilege applied to husband's suit against wife for allegedly causing
psychotherapist to file false child abuse report raised question of fundamental public interest and was likely to
recur and escape review and, therefore, was not rendered moot by husband's deposition of psychotherapist. Roe
v. Superior Court (App. 2 Dist. 1991) 280 Cal.Rptr. 380, 229 Cal.App.3d 832. Appeal And Error  781(1)

Events occurring after judgment was rendered could not be considered to have effected waiver of
psychotherapist-patient privilege concerning therapist's treatment of child who was allegedly victim of sexual
molestation. In re Daniel C. H.(App. 6 Dist. 1990) 269 Cal.Rptr. 624, 220 Cal.App.3d 814, review denied.
Infants  207

17. Dangerous patient exception

"Dangerous patient" exception to statutory psychotherapist-patient privilege is narrow in the sense it only
permits disclosure of those communications which triggered the psychotherapist's conclusion that disclosure of
a communication was needed to prevent harm. San Diego Trolley, Inc. v. Superior Court (App. 4 Dist. 2001)



105 Cal.Rptr.2d 476, 87 Cal.App.4th 1083. Witnesses  214.5

When the factual predicate of the "dangerous patient" exception to statutory psychotherapist-patient privilege
exists, an excepted communication may be used in any further proceeding, even though the threat identified by
the psychotherapist no longer exists. San Diego Trolley, Inc. v. Superior Court (App. 4 Dist. 2001) 105
Cal.Rptr.2d 476, 87 Cal.App.4th 1083. Witnesses  214.5

Communications which a psychotherapist has reason to believe give rise to a need to warn others are not
privileged under evidence provisions, and a patient's express or implied willingness to disclose them has no
bearing on a litigant's access to them. San Diego Trolley, Inc. v. Superior Court (App. 4 Dist. 2001) 105
Cal.Rptr.2d 476, 87 Cal.App.4th 1083. Witnesses  214.5

Pedestrian who became trapped beneath moving trolley was entitled, in negligence action against trolley
company, to disclosure of any warning employer received from operator's psychiatrist concerning possible
impairment of operator's abilities to perform duties as result of prescription medications; such a warning fell
within "dangerous patient" exception to statutory psychotherapist-patient privilege, and the need to show
company's knowledge of an impaired condition warranted disclosure despite constitutional privacy protections.
San Diego Trolley, Inc. v. Superior Court (App. 4 Dist. 2001) 105 Cal.Rptr.2d 476, 87 Cal.App.4th 1083.
Witnesses  211(2)

18. Subsequent actions or proceedings

Any waiver of statutory psychotherapist-patient privilege which has occurred in one proceeding must be
carefully limited with respect to its later use in entirely unrelated proceedings. San Diego Trolley, Inc. v.
Superior Court (App. 4 Dist. 2001) 105 Cal.Rptr.2d 476, 87 Cal.App.4th 1083. Witnesses  219(1)

Trolley operator was entitled, in action against trolley company by pedestrian who became trapped beneath
trolley, to prevent disclosure by any person of confidential communications between operator and her
psychiatrist other than those falling within "dangerous patient" exception to statutory psychotherapist-patient
privilege, though operator had filed stress-related workers' compensation claim against company and had
testified in present action that she was being treated for anxiety, was taking prescribed medications that she
named, and had informed company of that treatment. San Diego Trolley, Inc. v. Superior Court (App. 4 Dist.
2001) 105 Cal.Rptr.2d 476, 87 Cal.App.4th 1083. Witnesses  208(1); Witnesses  219(4.1)

19. Probation conditions

Psychotherapy records of an adult probationer may be disclosed to the extent necessary for the court to monitor
a defendant's participation and progress in the psychotherapy ordered as a condition of probation. Story v.
Superior Court (App. 6 Dist. 2003) 135 Cal.Rptr.2d 532, 109 Cal.App.4th 1007. Witnesses  214.5

State was not entitled to full disclosure of all psychotherapy records from defendant's probation-conditioned
psychotherapy, pursuant to statutory psychotherapist-patient privilege; state sought records to prove guilt, and
records might have included privileged information, such as the details of the therapy sessions, specific
statements made by defendant to his psychotherapist, and the psychotherapist's diagnosis and advice. Story v.
Superior Court (App. 6 Dist. 2003) 135 Cal.Rptr.2d 532, 109 Cal.App.4th 1007. Witnesses  214.5

20. Sexually violent predators

Psychological evaluation requested by prospective committee in recommitment trial under Sexually Violent
Predators Act (SVPA) was not protected from disclosure by psychotherapist-patient privilege; evaluations were
not subject to statutory exception from disclosure accorded to psychotherapist appointed to assist criminal
defendant with preparation of defense based on mental illness, as mental illness was not a "defense" in a SVPA
civil proceeding, but rather basis on which sexual offender might be found dangerous to others and hence
subject to civil commitment. People v. Angulo (App. 4 Dist. 2005) 30 Cal.Rptr.3d 189, 129 Cal.App.4th 1349,
modified on denial of rehearing, review denied. Witnesses  214.5



§ 1015. When psychotherapist required to claim privilege 
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The psychotherapist who received or made a communication subject to the privilege under this article shall
claim the privilege whenever he is present when the communication is sought to be disclosed and is authorized
to claim the privilege under subdivision (c) of Section 1014.
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There is no privilege under this article as to a communication relevant to an issue concerning the mental or
emotional condition of the patient if such issue has been tendered by:

(a) The patient;

(b) Any party claiming through or under the patient;

(c) Any party claiming as a beneficiary of the patient through a contract to which the patient is or was a party;
or

(d) The plaintiff in an action brought under Section 376 or 377 of the Code of Civil Procedure for damages for
the injury or death of the patient.

CREDIT(S)
(Stats.1965, c. 299, § 2, operative Jan. 1, 1967.)

Historical Notes

Law Revision Commission Comments

See the Comment to Section 996. [7 Cal.L.Rev.Comm. Reports 1 (1965)]

Historical And Statutory Notes

1995 Main Volume
Derivation: Business and Professions Code § 2904, added by Stats.1957, c. 2320, p. 4038, § 1,

amended by Stats.1965, c. 553, p. 1879, § 1.
Code of Civil Procedure § 1881(4), enacted 1872, amended by Stats.1893, c. 217, p. 301, § 1;



Stats.1907, c. 68, p. 87, § 1; Stats.1911, c. 603, p. 1135,§ 1; Stats.1917, c. 611, p. 954, § 1;
Stats.1927, c. 683, p. 1154, § 1; Stats.1933, c. 536, p. 1423, § 1; Stats.1935, c. 532, p. 1608, § 1;
Stats.1939, c. 129, p. 1246, § 5; Stats.1957, c. 1961, p. 3504, § 1; Stats.1961, c. 629, p. 1797, § 1;
Stats.1965, c. 922, p. 2530, § 1; Stats.1965, c. 923, p. 2532, § 1.

Code of Civil Procedure § 1881 as enacted in 1872, was formulated from Civil Practice Act §§ 395 to
399, Stats.1851, c. 5, p. 114, §§ 395 to 399, as amended by Stats.1861, c. 313, p. 305, § 1;
Stats.1863, c. 528, p. 771, § 1.

Research References

Cross References

Definition, patient, see Evidence Code § 1011.
Mental examination, order for, see Code of Civil Procedure § 2032.
Similar provision, physician-patient privilege, see Evidence Code § 996.

Law Review And Journal Commentaries

California Evidence Code Section 771: Conflict with privileged communications.  6 Pac.L.J. 612
(1975).

Constitutional privacy in the psychotherapist-patient evidentiary privilege: Ninth circuit survey.  8
Golden Gate U.L.Rev. 55 (1977).

Discovery of psychotherapist-patient communications after Tarasoff.  15 San Diego L.Rev. 265
(1978).

Psychotherapist-patient privilege.  62 Cal.L.Rev. 604 (1974).
Psychotherapist-patient privilege: Are some patients more privileged than others? 10 Pac.L.J. 801

(1979).
Vanishing exception to the psychotherapist-patient privilege: The Child Abuse Reporting Act.  16

Pac.L.J. 335 (1984).
1995 Main Volume

Collateral References:

Witkin, Summary (9th ed) P & C §556
Witkin, Evidence (3d ed) §§1208, 1209, 1210, 1216, 1586, 1642
The Rutter Group, Civil Procedure Before Trial (Weil & Brown) §8:1612
The Rutter Group, Civil Trials and Evidence (Wegner, Fairbank, Epstein & Chernow) §§8:1931,

8:2183, 8:2212, 8:2213, 8:2428
The Rutter Group, Family Law (Hogoboom & King) §§6:924.1, 7:263
The Rutter Group, Personal Injury (Flahavan, Rea, Kelly & Tenner) §§6:36.1, 6:73, 6:134
Cal Jur 3d Crim L §2851; Evid §§462, 462.5
 Jefferson's California Evidence Benchbook, 2nd Edition (CEB, 1982) §§27.16, 35.6, 38.1-38.2,

41.2.

Notes Of Decisions

Assertion of visitation rights 5
Balancing interests 9
Compulsory testimony 6
Construction and application 2
Construction with other laws 2.5
Nature and effect of waiver 8
Scope of exception 7



Speculation of mental condition 4
Subsequent actions or proceedings 10
Tender of issue of mental condition, generally 3
Validity 1

1. Validity

This section denying protection of psychotherapist-patient privilege to communication relevant to issue
concerning mental or emotional condition of patient if such issue has been tendered by patient did not deny
equal protection, either by placing precondition on psychotherapeutic patients' access to courts, thereby
depriving them of rights afforded other litigants, or by impermissibly discriminating between those who consult
psychotherapists for counseling and those who seek clergymen, to whom an absolute privilege applies. Caesar
v. Mountanos, C.A.9 (Cal.)1976, 542 F.2d 1064, certiorari denied 97 S.Ct. 1598, 430 U.S. 954, 51 L.Ed.2d 804.
Constitutional Law  3464; Constitutional Law  3801; Witnesses  185

This section was justified by compelling state interest and was narrowly drawn to express only legitimate state
interest at stake. Caesar v. Mountanos, C.A.9 (Cal.)1976, 542 F.2d 1064, certiorari denied 97 S.Ct. 1598, 430
U.S. 954, 51 L.Ed.2d 804.

Under a properly limited interpretation, litigant-patient exception to statutory psychotherapist-patient privilege
does not unconstitutionally infringe constitutional rights of privacy of either psychotherapists or
psychotherapeutic patients. In re Lifschutz (1970) 85 Cal.Rptr. 829, 2 Cal.3d 415, 467 P.2d 557. Constitutional
Law  1232; Witnesses  185

2. Construction and application

By placing his mental state in issue at penalty trial, defendant waived his psychotherapist-patient privilege.
People v. Montiel (1993) 21 Cal.Rptr.2d 705, 5 Cal.4th 877, 855 P.2d 1277, rehearing denied, as modified,
certiorari denied 114 S.Ct. 2782, 512 U.S. 1253, 129 L.Ed.2d 894, rehearing denied 115 S.Ct. 26, 512 U.S.
1278, 129 L.Ed.2d 924. Witnesses  219(1)

Patient-litigant exception to psychotherapist privilege authorizes disclosure of otherwise privileged matters
bearing directly upon emotional or mental condition voluntarily disclosed by patient. People v. Mickle (1991)
284 Cal.Rptr. 511, 54 Cal.3d 140, 814 P.2d 290, rehearing denied, certiorari denied 112 S.Ct. 1679, 503 U.S.
988, 118 L.Ed.2d 396. Witnesses  219(1); Witnesses  219(4.1)

Where there is no specific mental condition of patient at issue, and discovery of privileged communications
with psychotherapist is sought merely upon speculation that there may be connection between patient's past
psychiatric treatment and some "mental component" of his present injury, communications should remain
protected by psychotherapist-patient privilege. Roberts v. Superior Court of Butte County (1973) 107 Cal.Rptr.
309, 9 Cal.3d 330, 508 P.2d 309. Pretrial Procedure  33

Patient-litigant exception to psychotherapist-patient privilege allows only a limited inquiry into the confidences
of psychotherapist-patient relationship, compelling disclosure of only those matters directly relevant to the
nature of the specific emotional or mental condition which the patient has voluntarily disclosed and tendered in
his pleadings or in an answer to discovery inquiries. In re Lifschutz (1970) 85 Cal.Rptr. 829, 2 Cal.3d 415, 467
P.2d 557. Witnesses  219(5)

"Automatic" waiver of privilege contemplated by statute creating litigant-patient exception to
psychotherapist-patient privilege must be construed not as a complete waiver of the privilege but only as a
limited waiver concomitant with purposes of the exception. In re Lifschutz (1970) 85 Cal.Rptr. 829, 2 Cal.3d
415, 467 P.2d 557. Witnesses  219(5)

2.5. Construction with other laws



There is no client-litigant exception to the attorney-client privilege that is comparable to the patient-litigant
exception to the psychotherapist-patient privilege. People v. Ledesma (2006) 47 Cal.Rptr.3d 326, 39 Cal.4th
641, 140 P.3d 657, rehearing denied, certiorari denied 127 S.Ct. 1910, 167 L.Ed.2d 569. Witnesses  219(3)

3. Tender of issue of mental condition, generally

Even when a patient has revealed the purpose of psychiatric treatment no waiver of psychotherapist-patient
privilege occurs. San Diego Trolley, Inc. v. Superior Court (App. 4 Dist. 2001) 105 Cal.Rptr.2d 476, 87
Cal.App.4th 1083. Witnesses  219(1)

Any waiver of statutory psychotherapist-patient privilege which occurs by virtue of a claim asserted by a
patient must be construed not as a complete waiver of the privilege but only as a limited waiver concomitant
with the purposes of the exception. San Diego Trolley, Inc. v. Superior Court (App. 4 Dist. 2001) 105
Cal.Rptr.2d 476, 87 Cal.App.4th 1083. Witnesses  219(1)

Defendant waived psychotherapist-patient privilege during penalty phase of capital murder trial by testifying
that mental problems had prompted his admission into mental hospital and continued through his incarceration
at another hospital following his arrest. People v. Mickle (1991) 284 Cal.Rptr. 511, 54 Cal.3d 140, 814 P.2d
290, rehearing denied, certiorari denied 112 S.Ct. 1679, 503 U.S. 988, 118 L.Ed.2d 396. Witnesses  219(1);
Witnesses  219(5)

Defendant, whose counsel stated that, if psychotherapist took witness stand, counsel would cross-examine
psychotherapist as to whether he made diagnosis of defendant, placed his mental state in issue, thus waiving
psychotherapist-patient privilege, despite defendant's contention that waiver was coerced by trial court's pretrial
ruling that exception to privilege applied. People v. Wharton (1991) 280 Cal.Rptr. 631, 53 Cal.3d 522, 809 P.2d
290, modified on denial of rehearing, certiorari denied 112 S.Ct. 887, 502 U.S. 1038, 116 L.Ed.2d 790.
Witnesses  219(1)

Child who was allegedly molested by father did not "tender" his mental condition in juvenile dependency action
by complaining of father's acts so as to preclude child's assertion of psychotherapist-patient privilege. In re
Daniel C. H.(App. 6 Dist. 1990) 269 Cal.Rptr. 624, 220 Cal.App.3d 814, review denied. Infants  207

In murder prosecution, statements that defendant made to psychiatrist who interviewed defendant after he was
picked up by police after suicide attempt were admissible as those statements were outside scope of the
psychotherapist-patient privilege as defendant had tendered issue of his mental condition sufficiently to gain
diminished capacity instructions. People v. Arcega (1982) 186 Cal.Rptr. 94, 32 Cal.3d 504, 651 P.2d 338.
Witnesses  219(5)

By commencing action seeking damages for wrongful death of her son, who died in a fire while convalescing in
a bed rented from defendant after being hospitalized for injuries sustained in an automobile accident, plaintiff
did not automatically waive psychotherapist-patient privilege with respect to confidential communications
made by son. Boling v. Superior Court In and For Santa Clara County (App. 1 Dist. 1980) 164 Cal.Rptr. 432,
105 Cal.App.3d 430. Witnesses  219(1)

In dissolution proceeding, wife's disclosure of certain physiological ailments which allegedly prevented her
from seeking and obtaining gainful employment did not open the door to the entire issue of her physical and
mental fitness, in absence of showing of connection between wife's psychiatric treatment and her ability to
obtain employment, and the mere exchange of wife's psychiatric records between wife's psychiatrist and wife's
internist in the normal course of internist's treatment of wife did not constitute waiver of the
psychotherapist-patient privilege; therefore, trial court's order permitting husband to obtain records of wife's
psychiatrist which were in possession of wife's internist violated wife's psychotherapist-patient privilege.
Huelter v. Superior Court for Santa Clara County (App. 1 Dist. 1978) 151 Cal.Rptr. 138, 87 Cal.App.3d 544.
Divorce  85; Pretrial Procedure  382

Mental or emotional condition of plaintiff in personal injury action was not put in issue by her allegations that
she had been rendered "sick, sore, lame and disabled", at least where plaintiff did not claim damages for



emotional distress or mental suffering, nor by fact that back pains began around time of hospitalization for
overdoses of pills, and discovery of psychotherapist's reports was thus not permitted by patient-litigant
exception to psychotherapist-patient privilege. Roberts v. Superior Court of Butte County (1973) 107 Cal.Rptr.
309, 9 Cal.3d 330, 508 P.2d 309. Pretrial Procedure  33

4. Speculation of mental condition

Declaration by one of insurer's counsel that officer investigating automobile collision in which insured was
killed had speculated that it might have been due to suicide was insufficient to support invasion of insured's
privileged confidential communications to, and diagnosis by, psychotherapist, which communications and
diagnosis allegedly supported suicide theory. Grey v. Los Angeles Superior Court of Los Angeles County (App.
2 Dist. 1976) 133 Cal.Rptr. 318, 62 Cal.App.3d 698. Witnesses  208(1)

5. Assertion of visitation rights

Mother who had been awarded physical custody of minor children in marital dissolution proceeding could not
compel disclosure of records otherwise protected by the psychotherapist-patient (this section) and
physician-patient (§ 994) privileges in order to demonstrate that father suffered from emotional instability of
such nature that he was not entitled to visitation rights, since father did not waive his privilege in confidential
communication simply by asserting his presumptive right of visitation, and since the communications at issue
involved primarily father's relationship to psychotherapist, which relationship has been accorded special
protection by the legislature. Simek v. Superior Court of San Mateo County (App. 1 Dist. 1981) 172 Cal.Rptr.
564, 117 Cal.App.3d 169. Pretrial Procedure  382

6. Compulsory testimony

Responses by rape victim who reluctantly appeared at rape prosecution, to questions put to her after she had
been sworn as a witness were under compulsion and thus did not amount to tendering of issue as to her mental
condition such as to waive psychotherapist-patient privilege. People v. Rocco (App. 1 Dist. 1971) 98 Cal.Rptr.
365, 21 Cal.App.3d 96. Witnesses  219(5)

7. Scope of exception

Court's order compelling petitioner, plaintiff in personal injury action, to respond to interrogatories which
would require petitioner to reveal his entire lifetime medical history and enforcement of subpoena duces tecum
which would require physician to disclose all treatment rendered to petitioner over a period of 20 years without
limitation to medical condition which petitioner had put in issue was overbroad and petitioner would be entitled
to relief by extraordinary writ of prohibition; however, real party in interest would not be precluded from
framing narrower, more precisely tailored interrogatories or subpoenas which would not improperly impinge on
privileged information. Hallendorf v. Superior Court of Santa Clara County (App. 1 Dist. 1978) 149 Cal.Rptr.
564, 85 Cal.App.3d 553. Pretrial Procedure  271; Prohibition  9; Witnesses  16

In suit seeking damages for diminution in property values, physical injuries, and emotional disturbance
allegedly caused by noise, vibrations, air pollution, and smoke associated with defendant port district's
operation of San Diego international airport as facility for jet aircraft, discovery order compelling plaintiffs to
disclose to port district their entire lifetime medical histories, without regard to whether such conditions had any
bearing on litigation, was impermissibly overbroad. Britt v. Superior Court of San Diego County (1978) 143
Cal.Rptr. 695, 20 Cal.3d 844, 574 P.2d 766. Pretrial Procedure  36.1

8. Nature and effect of waiver

When a patient has waived evidentiary psychotherapist-patient privilege, either by way of disclosing
confidential information or by putting his or her mental state in issue, the patient does not lose all privacy
interest in information otherwise protected by the privilege. San Diego Trolley, Inc. v. Superior Court (App. 4
Dist. 2001) 105 Cal.Rptr.2d 476, 87 Cal.App.4th 1083. Witnesses  219(1)



Notwithstanding waiver of a statutory psychotherapist-patient privilege, a patient retains the more general right
to privacy protected by the State and Federal Constitutions; thus, any waiver must be narrowly construed and
limited to matters as to which, based upon the patient's disclosures, it can reasonably be said the patient no
longer retains a privacy interest. San Diego Trolley, Inc. v. Superior Court (App. 4 Dist. 2001) 105 Cal.Rptr.2d
476, 87 Cal.App.4th 1083. Constitutional Law  1232; Witnesses  219(1)

9. Balancing interests

Notwithstanding a waiver of statutory psychotherapist-patient privilege, any disclosure of confidential or
private information must be supported by a showing of compelling need and accomplished in a manner which
protects, insofar as is practical, the patient's privacy. San Diego Trolley, Inc. v. Superior Court (App. 4 Dist.
2001) 105 Cal.Rptr.2d 476, 87 Cal.App.4th 1083. Witnesses  219(1)

10. Subsequent actions or proceedings

On retrial of capital murder case after defendant's original death penalty had been reversed for ineffective
assistance of counsel, defendant waived psychotherapist-patient privilege and attorney-client privilege as to
habeas corpus proceeding testimony of psychiatrist, who had been appointed to assist defense before first trial
but did not testify at that trial, by raising issue of his mental state in second trial and presenting evidence of
experts who reviewed psychiatrist's report and prior testimony. People v. Ledesma (2006) 47 Cal.Rptr.3d 326,
39 Cal.4th 641, 140 P.3d 657, rehearing denied, certiorari denied 127 S.Ct. 1910, 167 L.Ed.2d 569. Witnesses

 219(1); Witnesses  219(3)

Any waiver of statutory psychotherapist-patient privilege which has occurred in one proceeding must be
carefully limited with respect to its later use in entirely unrelated proceedings. San Diego Trolley, Inc. v.
Superior Court (App. 4 Dist. 2001) 105 Cal.Rptr.2d 476, 87 Cal.App.4th 1083. Witnesses  219(1)

Trolley operator was entitled, in action against trolley company by pedestrian who became trapped beneath
trolley, to prevent disclosure by any person of confidential communications between operator and her
psychiatrist other than those falling within "dangerous patient" exception to statutory psychotherapist-patient
privilege, though operator had filed stress-related workers' compensation claim against company and had
testified in present action that she was being treated for anxiety, was taking prescribed medications that she
named, and had informed company of that treatment. San Diego Trolley, Inc. v. Superior Court (App. 4 Dist.
2001) 105 Cal.Rptr.2d 476, 87 Cal.App.4th 1083. Witnesses  208(1); Witnesses  219(4.1)

§ 1017. Exception: Psychotherapist appointed by court or board of prison terms 
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(a) There is no privilege under this article if the psychotherapist is appointed by order of a court to examine the
patient, but this exception does not apply where the psychotherapist is appointed by order of the court upon the
request of the lawyer for the defendant in a criminal proceeding in order to provide the lawyer with information
needed so that he or she may advise the defendant whether to enter or withdraw a plea based on insanity or to
present a defense based on his or her mental or emotional condition.

(b) There is no privilege under this article if the psychotherapist is appointed by the Board of Prison Terms to
examine a patient pursuant to the provisions of Article 4 (commencing with Section 2960) of Chapter 7 of Title
1 of Part 3 of the Penal Code.

CREDIT(S)
(Stats.1965, c. 299, § 2, operative Jan. 1, 1967.  Amended by Stats.1967, c. 650, p. 2007, § 6; Stats.1987, c. 687,
§ 1.)



Historical Notes

Law Revision Commission Comments

1965 Enactment
Section 1017 provides an exception to the psychotherapist-patient privilege if the psychotherapist is

appointed by order of a court to examine the patient.  Generally, where the relationship of
psychotherapist and patient is created by court order, there is not a sufficiently confidential
relationship to warrant extending the privilege to communications made in the course of that
relationship.  Moreover, when the psychotherapist is appointed by the court, it is most often for the
purpose of having the psychotherapist testify concerning his conclusions as to the patient's
condition.  It would be inappropriate to have the privilege apply in this situation.  See generally 35
Ops.Cal.Atty.Gen. 226 (1960), regarding the unavailability of the present physician-patient privilege
under these circumstances.

On the other hand, it is essential that the privilege apply where the psychotherapist is appointed by order
of the court to provide the defendant's lawyer with information needed so that he may advise the
defendant whether to enter a plea based on insanity or to present a defense based on his mental or
emotional condition.  If the defendant determines not to tender the issue of his mental or emotional
condition, the privilege will protect the confidentiality of the communication between him and his
court-appointed psychotherapist.  If, however, the defendant determines to tender this issue — by a
plea of not guilty by reason of insanity, by presenting a defense based on his mental or emotional
condition, or by raising the question of his sanity at the time of the trial — the exceptions provided
in Sections 1016 and 1023 make the privilege unavailable to prevent disclosure of the
communications between the defendant and the psychotherapist. [7 Cal.L.Rev.Comm. Reports 1
(1965)]

1967 Amendment
The words "or withdraw" are added to Section 1017 to make it clear that the psychotherapist-patient

privilege applies in a case where the defendant in a criminal proceeding enters a plea based on
insanity, submits to an examination by a court-appointed psychotherapist, and later withdraws the
plea based on insanity prior to the trial on that issue.  In such case, since the defendant does not
tender an issue based on his mental or emotional condition at the trial, the privilege should remain
applicable.  Of course, if the defendant determines to go to trial on the plea based on insanity, the
psychotherapist-patient privilege will not be applicable.  See Section 1016.

It should be noted that violation of the constitutional right to counsel may require the exclusion of
evidence that is not privileged under this article; and, even in cases where this constitutional right is
not violated, the protection that this right affords may require certain procedural safeguards in the
examination procedure and a limiting instruction if the psychotherapist's testimony is admitted.  See
In re Spencer, 63 Cal.2d 400, 46 Cal.Rptr. 753, 406 P.2d 33 (1965).

It is important to recognize that the attorney-client privilege may provide protection in some cases
where an exception to the psychotherapist-patient privilege is applicable.  See Section 952 and the
Comment thereto.  See also Sections 912(d) and 954 and the Comments thereto. [8
Cal.L.Rev.Comm. Reports 101 (1967)]

Historical And Statutory Notes

1995 Main Volume
The 1967 amendment inserted the words "or withdraw" following the word "enter" near the end of the

section.
The 1987 amendment designated the original section as subd.(a); added subd.(b); and made

nonsubstantive changes in language.
Derivation: Business and Professions Code § 2904, added by Stats.1957, c. 2320, p. 4038, § 1,



amended by Stats.1965, c. 553, p. 1879, § 1.
Code of Civil Procedure § 1881(4), enacted 1872, amended by Stats.1893, c. 217, p. 301, § 1;

Stats.1907, c. 68, p. 87, § 1; Stats.1911, c. 603, p. 1135,§ 1; Stats.1917, c. 611, p. 954, § 1;
Stats.1927, c. 683, p. 1154, § 1; Stats.1933, c. 536, p. 1423, § 1; Stats.1935, c. 532, p. 1608, § 1;
Stats.1939, c. 129, p. 1246, § 5; Stats.1957, c. 1961, p. 3504, § 1; Stats.1961, c. 629, p. 1797, § 1;
Stats.1965, c. 922, p. 2530, § 1; Stats.1965, c. 923, p. 2532, § 1.

Code of Civil Procedure § 1881 as enacted in 1872, was formulated from Civil Practice Act §§ 395 to
399, Stats.1851, c. 5, p. 114, §§ 395 to 399, as amended by Stats.1861, c. 313, p. 305, § 1;
Stats.1863, c. 528, p. 771, § 1.

Research References

Cross References

Definitions,
Criminal proceeding, see Evidence Code § 903.
Patient, see Evidence Code § 1011.
Psychotherapist, see Evidence Code § 1010.

Law Review And Journal Commentaries

Forever torn asunder: Charting evidentiary parameters, the right to competent counsel and the
privilege against self-incrimination in California child dependency and parental severance cases.
William Wesley Patton, 27 Santa Clara L.Rev. 299 (1987).

Prosecutorial discovery of the defense case: the shield of confidentiality. Nicholas R. Allis, 50
S.Cal.L.Rev. 461 (1977).

Psychiatric examinations of sexual assault victims: A reevaluation.  15 U.C.Davis L.Rev. 973
(1982).

Psychotherapist-patient privilege.  62 Cal.L.Rev. 604 (1974).
Psychotherapist-patient privilege: Are some patients more privileged than others? 10 Pac.L.J. 801

(1979).
1995 Main Volume

United States Supreme Court

Witness privileges, confidential communications between psychotherapist and patient, see Jaffee v.
Redmond, U.S.Ill.1996, 116 S.Ct. 1923, 518 U.S. 1, 135 L.Ed.2d 337.

Collateral References:

Witkin, Summary (9th ed) P & C §§92, 556
Witkin & Epstein, Criminal Law (2d ed) §2969
Witkin, Evidence (3d ed) §§1215, 1216, 1217A
The Rutter Group, Civil Trials and Evidence (Wegner, Fairbank, Epstein & Chernow) §§8:2215,

8:2216
The Rutter Group, Personal Injury (Flahavan, Rea, Kelly & Tenner) §6:76
Cal Jur 3d Crim L §3226; Evid §462
 Jefferson's California Evidence Benchbook, 2nd Edition (CEB, 1982) §§35.6, 38.2, 40.1.

Notes Of Decisions

In general 1
Admissibility of evidence 9
Discovery 3



Evidence, admissibility of 9
Harmless error 5
Juvenile court referral 2
Preservation of issues 7
Privileged communications 4
Sexually violent predators 8
Waiver 6

1. In general

Patient has privilege to refuse to disclose and to prevent another person from disclosing confidential
communication between patient and psychotherapist; privilege applies to discovery as well as trial and applies
even if the information sought is relevant to disputed issue unless waived or subject to statutory exception. In re
Tabatha G.(App. 4 Dist. 1996) 53 Cal.Rptr.2d 93, 45 Cal.App.4th 1159, review denied. Witnesses  214.5

Statute does not require disclosure of communications to a psychiatrist, appointed pursuant to § 1017, who acts
purely as a consultant to defense counsel and who is not called as a witness. People v. Goldbach (App. 2 Dist.
1972) 103 Cal.Rptr. 800, 27 Cal.App.3d 563. Witnesses  209

Psychotherapist privilege does not apply if the trial court appoints the psychotherapist to examine the patient.
People v. Perry (1972) 103 Cal.Rptr. 161, 7 Cal.3d 756, 499 P.2d 129. Witnesses  209

Neither the psychotherapist-patient privilege or the attorney-client privilege attached to report of
psychotherapist who was appointed by the court to examine defendant, and the report could be used to refresh
psychotherapist's memory, and prosecutor could examine the report prior to cross-examining the
psychotherapist. People v. Aikin (App. 2 Dist. 1971) 97 Cal.Rptr. 251, 19 Cal.App.3d 685. Witnesses 
204(2); Witnesses  209; Witnesses  255(2.1); Witnesses  256

2. Juvenile court referral

Juvenile court referral for counseling does not constitute court-ordered examination of patient by
psychotherapist within meaning of exception to patient-psychotherapist privilege in this section. In re Eduardo
A.(App. 2 Dist. 1989) 261 Cal.Rptr. 68, 209 Cal.App.3d 1038. Infants  207

3. Discovery

Capital murder defendant was not entitled to pretrial discovery of psychiatric records of state's chief witness,
regardless of whether such records were generated by experts examining witness for competency in their
capacity as court-appointed experts or evaluating witness in their capacity as experts hired by witness' attorney,
and regardless of whether trial court determined after in camera examination that defendant's need for particular
document in order to cross-examine witness outweighed witness' right to privacy as a patient with respect
thereto. People v. Gurule (2002) 123 Cal.Rptr.2d 345, 28 Cal.4th 557, 51 P.3d 224, rehearing denied, certiorari
denied 123 S.Ct. 1754, 538 U.S. 964, 155 L.Ed.2d 517. Criminal Law  627.6(6)

Mental illness or emotional instability of a witness can be relevant on the issue of credibility, and a witness may
be cross-examined on that subject, if such illness affects the witness's ability to perceive, recall or describe the
events in question. People v. Gurule (2002) 123 Cal.Rptr.2d 345, 28 Cal.4th 557, 51 P.3d 224, rehearing
denied, certiorari denied 123 S.Ct. 1754, 538 U.S. 964, 155 L.Ed.2d 517. Witnesses  327

Psychiatric material is generally undiscoverable prior to trial. People v. Gurule (2002) 123 Cal.Rptr.2d 345, 28
Cal.4th 557, 51 P.3d 224, rehearing denied, certiorari denied 123 S.Ct. 1754, 538 U.S. 964, 155 L.Ed.2d 517.
Criminal Law  627.6(1)

Treatment records generated by mental health professionals in connection with their employment by counsel for
capital murder defendant's accomplice as witnesses in accomplice's defense were privileged by attorney-client



privilege, and thus were not subject to in camera inspection or balancing of their importance with defendant's
interest in fair trial, despite inapplicability of psychotherapist-patient privilege to such records. People v. Gurule
(2002) 123 Cal.Rptr.2d 345, 28 Cal.4th 557, 51 P.3d 224, rehearing denied, certiorari denied 123 S.Ct. 1754,
538 U.S. 964, 155 L.Ed.2d 517. Witnesses  206

Patient has privilege to refuse to disclose and to prevent another person from disclosing confidential
communication between patient and psychotherapist; privilege applies to discovery as well as trial and applies
even if the information sought is relevant to disputed issue unless waived or subject to statutory exception. In re
Tabatha G.(App. 4 Dist. 1996) 53 Cal.Rptr.2d 93, 45 Cal.App.4th 1159, review denied. Witnesses  214.5

4. Privileged communications

Capital murder defendant, who lost his attorney-client privilege as to appointed defense psychiatrist's testimony
by claiming in his habeas corpus petition ineffective assistance of his counsel by counsel's failure to investigate
and present available diminished capacity defense, did not lose privilege as to that testimony in retrial after
reversal of death penalty; purpose of statutory exception to privilege was met when psychiatrist testified at
habeas corpus proceeding. People v. Ledesma (2006) 47 Cal.Rptr.3d 326, 39 Cal.4th 641, 140 P.3d 657,
rehearing denied, certiorari denied 127 S.Ct. 1910, 167 L.Ed.2d 569. Witnesses  219(3)

Communications potentially can be privileged under both the psychotherapist-patient privilege and the
attorney-client privilege, and even if the former privilege is waived or otherwise inoperative, the latter privilege
will still operate to render the communication confidential and privileged. People v. Gurule (2002) 123
Cal.Rptr.2d 345, 28 Cal.4th 557, 51 P.3d 224, rehearing denied, certiorari denied 123 S.Ct. 1754, 538 U.S. 964,
155 L.Ed.2d 517. Witnesses  198(1); Witnesses  214.5

5. Harmless error

Any error in trial court's refusal to disclose to capital murder defendant treatment records generated by mental
health professionals in connection with their employment by counsel for defendant's accomplice as witnesses in
accomplice's defense was harmless, in light of large amount of impeachment material already disclosed; jury
was informed that accomplice was psychotic at time of his arrest, that he was taking both tranquilizing and
antipsychotic medication, that he heard voices in his head, that he was paranoid, and that he was generally
confused and disorganized in his thinking, and was also informed of terms of accomplice's plea agreement.
People v. Gurule (2002) 123 Cal.Rptr.2d 345, 28 Cal.4th 557, 51 P.3d 224, rehearing denied, certiorari denied
123 S.Ct. 1754, 538 U.S. 964, 155 L.Ed.2d 517. Criminal Law  1166(10.10)

6. Waiver

On retrial of capital murder case after defendant's original death penalty had been reversed for ineffective
assistance of counsel, defendant waived psychotherapist-patient privilege and attorney-client privilege as to
habeas corpus proceeding testimony of psychiatrist, who had been appointed to assist defense before first trial
but did not testify at that trial, by raising issue of his mental state in second trial and presenting evidence of
experts who reviewed psychiatrist's report and prior testimony. People v. Ledesma (2006) 47 Cal.Rptr.3d 326,
39 Cal.4th 641, 140 P.3d 657, rehearing denied, certiorari denied 127 S.Ct. 1910, 167 L.Ed.2d 569. Witnesses

 219(1); Witnesses  219(3)

Psychiatrist, whose report defense experts relied on in preparing to testify in penalty trial of capital murder case,
was subject to being called as rebuttal witness by prosecutor; defendant waived attorney-client privilege,
attorney work-product doctrine, and privilege against self-incrimination regarding all matters that experts
considered or on which they relied, including psychiatrist's report, and by placing his mental state in issue, he
waived his psychotherapist-patient privilege. People v. Combs (2004) 22 Cal.Rptr.3d 61, 34 Cal.4th 821, 101
P.3d 1007, certiorari denied 125 S.Ct. 2549, 545 U.S. 1107, 162 L.Ed.2d 281. Criminal Law  627.5(6);
Witnesses  219(1); Witnesses  219(3); Witnesses  305(2)

7. Preservation of issues



Capital murder defendant forfeited any claim that trial court erroneously allowed jury to consider statements he
made to psychiatrist as proof of matters asserted, by failing to request instruction limiting consideration of
defendant's statements to basis for expert's opinion. People v. Ledesma (2006) 47 Cal.Rptr.3d 326, 39 Cal.4th
641, 140 P.3d 657, rehearing denied, certiorari denied 127 S.Ct. 1910, 167 L.Ed.2d 569. Criminal Law 
1036.5

Capital murder defendant forfeited his appellate claim that allowing psychiatrist, whose report defense experts
relied on in preparing to testify in penalty trial, to be called as rebuttal witness violated his attorney-client
privilege, Fifth Amendment privilege, or attorney work-product doctrine, where defendant asserted only his
psychotherapist-patient privilege at trial. People v. Combs (2004) 22 Cal.Rptr.3d 61, 34 Cal.4th 821, 101 P.3d
1007, certiorari denied 125 S.Ct. 2549, 545 U.S. 1107, 162 L.Ed.2d 281. Sentencing And Punishment 
1789(3)

8. Sexually violent predators

Psychological evaluation requested by prospective committee in recommitment trial under Sexually Violent
Predators Act (SVPA) was not protected from disclosure by psychotherapist-patient privilege; evaluations were
not subject to statutory exception from disclosure accorded to psychotherapist appointed to assist criminal
defendant with preparation of defense based on mental illness, as mental illness was not a "defense" in a SVPA
civil proceeding, but rather basis on which sexual offender might be found dangerous to others and hence
subject to civil commitment. People v. Angulo (App. 4 Dist. 2005) 30 Cal.Rptr.3d 189, 129 Cal.App.4th 1349,
modified on denial of rehearing, review denied. Witnesses  214.5

9. Admissibility of evidence

Rule that statements defendant made to psychological expert may be considered only as basis for expert's
opinion, and not as proof of facts asserted by defendant, applies only when defendant's admissions are made to
expert who has been appointed to report to court, but not when defendant's admissions are made to expert
appointed to assist defense counsel. People v. Ledesma (2006) 47 Cal.Rptr.3d 326, 39 Cal.4th 641, 140 P.3d
657, rehearing denied, certiorari denied 127 S.Ct. 1910, 167 L.Ed.2d 569. Criminal Law  412.1(2)

§ 1018. Exception: Crime or tort 

     •     Historical Notes     •     Research References

There is no privilege under this article if the services of the psychotherapist were sought or obtained to enable
or aid anyone to commit or plan to commit a crime or a tort or to escape detection or apprehension after the
commission of a crime or a tort.
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See the Comment to Section 997. [7 Cal.L.Rev.Comm. Reports 1 (1965)]
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Stats.1907, c. 68, p. 87, § 1; Stats.1911, c. 603, p. 1135,§ 1; Stats.1917, c. 611, p. 954, § 1;
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§ 1019. Exception: Parties claiming through deceased patient 
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There is no privilege under this article as to a communication relevant to an issue between parties all of whom
claim through a deceased patient, regardless of whether the claims are by testate or intestate succession or by
inter vivos transaction.
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§ 1020. Exception: Breach of duty arising out of psychotherapist-patient relationship 
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There is no privilege under this article as to a communication relevant to an issue of breach, by the
psychotherapist or by the patient, of a duty arising out of the psychotherapist-patient relationship.
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§ 1021. Exception: Intention of deceased patient concerning writing affecting property interest 
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There is no privilege under this article as to a communication relevant to an issue concerning the intention of a
patient, now deceased, with respect to a deed of conveyance, will, or other writing, executed by the patient,
purporting to affect an interest in property.
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§ 1022. Exception: Validity of writing affecting property interest 
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There is no privilege under this article as to a communication relevant to an issue concerning the validity of a
deed of conveyance, will, or other writing, executed by a patient, now deceased, purporting to affect an interest
in property.
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Code of Civil Procedure § 1881, as enacted in 1872, was formulated from Civil Practice Act §§ 395 to
399, Stats.1851, c. 5, p. 114, §§ 395 to 399, as amended by Stats.1861, c. 313, p. 305, § 1;
Stats.1863, c. 528, p. 771, § 1.
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§ 1023. Exception: Proceeding to determine sanity of criminal defendant 
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There is no privilege under this article in a proceeding under Chapter 6 (commencing with Section 1367) of
Title 10 of Part 2 of the Penal Code initiated at the request of the defendant in a criminal action to determine his
sanity.
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Section 1023 is included to make it clear that the psychotherapist-patient privilege does not apply when
the defendant raises the issue of his sanity at the time of trial.  The section probably is unnecessary
because the exception provided by Section 1016 is broad enough to cover this situation. [7
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Code of Civil Procedure § 1881, as enacted in 1872, was formulated from Civil Practice Act §§ 395 to
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Definition, criminal action, see Evidence Code § 130.

Law Review And Journal Commentaries

Prosecutorial discovery of the defense case: the shield of confidentiality. Nicholas R. Allis, 50
S.Cal.L.Rev. 461 (1977).
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§ 1024. Exception: Patient dangerous to himself or others 
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There is no privilege under this article if the psychotherapist has reasonable cause to believe that the patient is
in such mental or emotional condition as to be dangerous to himself or to the person or property of another and
that disclosure of the communication is necessary to prevent the threatened danger.
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This section provides a narrower exception to the psychotherapist-patient privilege than the comparable
exceptions provided by Section 982 (privilege for confidential marital communications) and Section
1004 (physician-patient privilege).  Although this exception might inhibit the relationship between
the patient and his psychotherapist to a limited extent, it is essential that appropriate action be taken
if the psychotherapist becomes convinced during the course of treatment that the patient is a menace
to himself or others and the patient refuses to permit the psychotherapist to make the disclosure
necessary to prevent the threatened danger. [7 Cal.L.Rev.Comm. Reports 1 (1965)]
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Bostwick and Jean-Paul Jassy, 23 Loy.L.A.Ent.L.Rev. 1 (2002).
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95 (1983).

Medical evidence in cases of intrauterine drug and alcohol exposure.  Judith Larsen, Robert M.
Horowitz and Ira J. Chasnoff, 18 Pepp.L.Rev. 279 (1991).

A primer on the civil trial of a sexually violent predator.  Judge Joan Comparet-Cassani, 37 San
Diego L.Rev. 1057 (2000).

Poor Richard's forgotten press clause: How journalists can use original intent to protect their
confidential sources. Scott J. Street, 27 Loy. L.A. Ent. L.R. 463 (2006-2007).

Psychotherapist-patient privilege: Are some patients more privileged than others? 10 Pac.L.J. 801
(1979).

A qualified privilege for peer review: physician, reveal thyself! 17 Pac.L.J. 499 (1986).
Untangling Tarasoff: duty of psychotherapist to warn potential victim of mentally ill patient. 29

Hastings L.J. 179 (1977).
Unveiling the truth when it matters most: Implementing the Tarasoff duty for California's attorneys.

Michael A. Backstrom, 73 S.Cal.L.Rev. 139 (1999).
Vanishing exception to the psychotherapist-patient privilege: The Child Abuse Reporting Act.  16

Pac.L.J. 335 (1984).
Where the public peril begins: A survey of psychotherapists to determine the effects of Tarasoff.  31
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Notes Of Decisions

In general 1
Expert witnesses 9
Extent of disclosure 5
Habeas corpus 10
Nature of threat 4
Post-threat disclosures 6, 7

Post-threat disclosures - In general 6
Post-threat disclosures - Right to privacy 7

Procedure to establishing exception, generally 8
Public policy 1.5
Reasonable cause 3
Right to privacy, post-threat disclosures 7
Scope of exception 2
Substance and extent of disclosure 5

1. In general

Psychiatrists and employee's therapist had common law duty to warn coemployee, and possibly employer, if
they at any time determined that employee presented serious danger of violence to coemployee or any other
reasonably identifiable employee of employer. Pettus v. Cole (App. 1 Dist. 1996) 57 Cal.Rptr.2d 46, 49
Cal.App.4th 402, modified on denial of rehearing, review denied. Health  755

Employer-aligned psychiatrists and employee's therapist were free to disclose fact that employee posed danger
to coemployee, but only that fact, if employee was believed to pose danger. Pettus v. Cole (App. 1 Dist. 1996)
57 Cal.Rptr.2d 46, 49 Cal.App.4th 402, modified on denial of rehearing, review denied. Health  642;
Health  709(2)

Psychotherapist's warning to possible victim of patient is not privileged under psychotherapist-patient privilege,
so long as requirements of "dangerous patient" exception are met. Menendez v. Superior Court (1992) 11
Cal.Rptr.2d 92, 3 Cal.4th 435, 834 P.2d 786, modified on denial of rehearing. Witnesses  214.5

In civil proceeding in which plaintiff alleges breach of defendant therapist's duty of care to protect intended
victim against threatened danger presented by therapist's patient, this section, which provides that there is no
psychotherapist-patient privilege if psychotherapist has reasonable cause to believe that patient is dangerous to
others, is applicable if court finds that, prior to time of injury complained of, therapist determined, or
reasonably should have determined, that therapist's patient presents serious danger of violence to readily
identifiable victim and disclosure of confidential communications was necessary to prevent threatened danger.
Mavroudis v. Superior Court for San Mateo County (App. 1 Dist. 1980) 162 Cal.Rptr. 724, 102 Cal.App.3d
594. Health  754

Psychotherapist's revelation of a patient's communications is not a breach of trust or a violation of professional



ethics where such disclosure is necessary to avert danger to others; public policy favoring protection of the
confidential character of patient-psychotherapist communications must yield to the extent to which disclosure is
essential to avert danger to others since the protective privilege ends where the public peril begins. Tarasoff v.
Regents of University of California (1976) 131 Cal.Rptr. 14, 17 Cal.3d 425, 551 P.2d 334. Health  755

1.5. Public policy

Under California law, the public policy favoring protection of the confidential character of
patient-psychotherapist communications must yield to the extent to which disclosure is essential to avert danger
to others; therefore the protective privilege ends where the public peril begins. Swan v. U.S., N.D.Cal.2001, 159
F.Supp.2d 1174, affirmed 32 Fed.Appx. 315, 2002 WL 463702, certiorari denied 123 S.Ct. 99, 537 U.S. 821,
154 L.Ed.2d 29. Witnesses  214.5

Exception to patient-psychotherapist privilege which applies when psychotherapist has reasonable cause to
believe that the patient is in such mental or emotional condition as to be dangerous to himself or to the person
or property of another and that disclosure of the communication is necessary to prevent the threatened danger,
reflects a legislative policy balancing the confidentiality values of the patient and the safety values of possible
victims. People v. One Ruger .22-Caliber Pistol (App. 2 Dist. 2000) 100 Cal.Rptr.2d 780, 84 Cal.App.4th 310,
rehearing denied, review denied. Witnesses  214.5

Public policy favoring protection of the confidential character of patient-psychotherapist communications,
which is reflected in patient-psychotherapist privilege, must yield to the extent to which disclosure is essential
to avert danger to others, and the protective privilege ends where the public peril begins. People v. One Ruger
.22-Caliber Pistol (App. 2 Dist. 2000) 100 Cal.Rptr.2d 780, 84 Cal.App.4th 310, rehearing denied, review
denied. Witnesses  214.5

2. Scope of exception

Evidence Code section providing an exception to the psychotherapist-patient privilege when a psychotherapist
believes the patient to be dangerous to himself or another did not provide a basis for parole condition requiring
parolee to waive psychotherapist-patient privilege for privately-retained psychotherapist. In re Corona (App. 2
Dist. 2008) 72 Cal.Rptr.3d 736, 160 Cal.App.4th 315. Pardon And Parole  64.1

"Dangerous patient" exception to statutory psychotherapist-patient privilege is narrow in the sense it only
permits disclosure of those communications which triggered the psychotherapist's conclusion that disclosure of
a communication was needed to prevent harm. San Diego Trolley, Inc. v. Superior Court (App. 4 Dist. 2001)
105 Cal.Rptr.2d 476, 87 Cal.App.4th 1083. Witnesses  214.5

When the factual predicate of the "dangerous patient" exception to statutory psychotherapist-patient privilege
exists, an excepted communication may be used in any further proceeding, even though the threat identified by
the psychotherapist no longer exists. San Diego Trolley, Inc. v. Superior Court (App. 4 Dist. 2001) 105
Cal.Rptr.2d 476, 87 Cal.App.4th 1083. Witnesses  214.5

Where psychotherapist warns potential victim of danger from patient, this section permits psychotherapist to
reveal, in later trial or proceeding, both substance of warning and patient's statements, made in therapy, which
caused or triggered warning. People v. Wharton (1991) 280 Cal.Rptr. 631, 53 Cal.3d 522, 809 P.2d 290,
modified on denial of rehearing, certiorari denied 112 S.Ct. 887, 502 U.S. 1038, 116 L.Ed.2d 790. Witnesses

 214.5

Although a psychotherapist who knows that a patient poses a serious danger of violence to others bears a duty
to exercise reasonable care to protect the foreseeable victim, a therapist is not to be encouraged routinely to
reveal such threats since such disclosures could seriously disrupt the patient's relationship with the therapist and
with the person threatened; to the contrary, the therapist's obligations to the patient require that he not disclose a
confidence unless necessary to avert danger to others and even then that he do so discreetly and in a fashion that
preserves the privacy of the patient to the fullest extent compatible with the prevention of a threatened danger.
Tarasoff v. Regents of University of California (1976) 131 Cal.Rptr. 14, 17 Cal.3d 425, 551 P.2d 334. Health
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3. Reasonable cause

"Dangerous patient" exception to psychotherapist-patient privilege did not apply to audiotape containing
psychotherapist's notes of his session with patient, where psychotherapist did not have reasonable cause to
believe that disclosure of patient's threats were necessary. Menendez v. Superior Court (1992) 11 Cal.Rptr.2d
92, 3 Cal.4th 435, 834 P.2d 786, modified on denial of rehearing. Witnesses  214.5

"Dangerous patient" exception to psychotherapist-patient privilege applied to audiotape containing
psychotherapist's notes of his session with patients which gave him reasonable cause to believe that patients
were dangerous to himself directly and to two women collaterally and that disclosure to the two women was
necessary to prevent any harm; psychotherapist disclosed to the two women, in separate warnings against any
collateral harm, all communications made at session and reflected on audiotape. Menendez v. Superior Court
(1992) 11 Cal.Rptr.2d 92, 3 Cal.4th 435, 834 P.2d 786, modified on denial of rehearing. Witnesses  214.5

Trial court did not abuse its discretion in concluding that juvenile's confession to arson during course of
mandatory counseling with psychotherapist was not privileged; psychotherapist had reasonable cause to believe
that juvenile's mental and emotional condition rendered him dangerous to residents and property of treatment
facility and that disclosure of confession was necessary to avert future threatened danger upon his transfer to
more secure facility. In re Kevin F.(App. 3 Dist. 1989) 261 Cal.Rptr. 413, 213 Cal.App.3d 178, review denied.
Infants  207; Witnesses  211(4)

Where, on day of violent and abusive robbery and burglary of 89-year-old woman, defendant told psychiatrist
of his participation in the robbery and the psychiatrist sent defendant to nonpsychotherapist hospital branch at
which defendant repeated his story to nurses who indirectly notified police, even if defendant had been a patient
and even if his arrest resulted from disclosure to the psychiatrist and not from his later disclosures, defendant
held no patient-psychotherapist privilege because the psychiatrist had reasonable cause to believe defendant to
be dangerous and that disclosure was necessary to prevent threatened danger. People v. Hopkins (App. 1 Dist.
1975) 119 Cal.Rptr. 61, 44 Cal.App.3d 669. Witnesses  208(1)

4. Nature of threat

Trial court's finding that even if psychotherapist-patient privilege applied to communications between
defendant and social worker, records were discoverable because defendant was danger to other persons was
abuse of discretion, where conclusion was based solely on defendant's alleged past conduct with victim, only
evidence of future danger presented was that defendant made statements in past concerning suicide, and suicidal
feelings resulted from remorse and feelings of guilt. Luhdorff v. Superior Court (People) (App. 5 Dist. 1985)
212 Cal.Rptr. 516, 166 Cal.App.3d 485. Criminal Law  627.5(6)

Case law requires only that therapist disclose contents of confidential communication where risk to be
prevented thereby is danger of violent assault, and not where risk of harm is self-inflicted harm or mere
property damage. Bellah v. Greenson (App. 1 Dist. 1978) 146 Cal.Rptr. 535, 81 Cal.App.3d 614. Health 
196; Health  703(1); Health  755

5. Substance and extent of disclosure

A therapist is not required to disclose the patient's statements when giving a warning of a patient's threat. People
v. Felix (App. 2 Dist. 2001) 112 Cal.Rptr.2d 311, 92 Cal.App.4th 905, review denied. Mental Health  414

Communications which a psychotherapist has reason to believe give rise to a need to warn others are not
privileged under evidence provisions, and a patient's express or implied willingness to disclose them has no
bearing on a litigant's access to them. San Diego Trolley, Inc. v. Superior Court (App. 4 Dist. 2001) 105
Cal.Rptr.2d 476, 87 Cal.App.4th 1083. Witnesses  214.5

Pedestrian who became trapped beneath moving trolley was entitled, in negligence action against trolley



company, to disclosure of any warning employer received from operator's psychiatrist concerning possible
impairment of operator's abilities to perform duties as result of prescription medications; such a warning fell
within "dangerous patient" exception to statutory psychotherapist-patient privilege, and the need to show
company's knowledge of an impaired condition warranted disclosure despite constitutional privacy protections.
San Diego Trolley, Inc. v. Superior Court (App. 4 Dist. 2001) 105 Cal.Rptr.2d 476, 87 Cal.App.4th 1083.
Witnesses  211(2)

Psychotherapists, who told victim that she was in dangerous situation, that they thought she "should get out,"
and that she should get police protection, disclosed "confidential communications" to victim, as required for
exception to psychotherapist-patient privilege for disclosing threatened danger to others. People v. Wharton
(1991) 280 Cal.Rptr. 631, 53 Cal.3d 522, 809 P.2d 290, modified on denial of rehearing, certiorari denied 112
S.Ct. 887, 502 U.S. 1038, 116 L.Ed.2d 790. Witnesses  214.5

Application of exception to psychotherapist-patient privilege for warning potential victim to some of statements
made by defendant to psychotherapist does not automatically make all of defendant's confidential
communications to therapists available to prosecution; rather, exception is limited to those confidential
communications that "triggered" psychotherapist's decision to warn potential victim. People v. Wharton (1991)
280 Cal.Rptr. 631, 53 Cal.3d 522, 809 P.2d 290, modified on denial of rehearing, certiorari denied 112 S.Ct.
887, 502 U.S. 1038, 116 L.Ed.2d 790. Witnesses  214.5

Public policy did not require suppression of juvenile's confession to psychotherapist, which was disclosable
because psychotherapist believed juvenile to present danger to others; counseling juvenile was required to
undergo as part of his commitment to residential drug and alcohol treatment program did not involve
questioning about any particular crime. In re Kevin F.(App. 3 Dist. 1989) 261 Cal.Rptr. 413, 213 Cal.App.3d
178, review denied. Infants  174

6. Post-threat disclosures — In general

Where a psychologist reasonably believes that a patient is dangerous to another person, he or she has a duty to
warn the intended victim; this is a narrow exception to the psychotherapist-patient privilege, and the
psychologist may be required to testify against the patient in a criminal trial. People v. Felix (App. 2 Dist. 2001)
112 Cal.Rptr.2d 311, 92 Cal.App.4th 905, review denied. Mental Health  414; Witnesses  214.5

Psychotherapists who reasonably concluded that defendant posed threat to victim were not prohibited by
privilege from communicating defendant's statements to victims, and such statements were not privileged and
could be admitted at defendant's trial for murder of victim, even though threatened harm had already occurred.
People v. Wharton (1991) 280 Cal.Rptr. 631, 53 Cal.3d 522, 809 P.2d 290, modified on denial of rehearing,
certiorari denied 112 S.Ct. 887, 502 U.S. 1038, 116 L.Ed.2d 790. Witnesses  214.5

Death of potential victim does not preclude application of exception to psychotherapist-patient privilege where
psychotherapist believes that patient is dangerous, and exception applies even after victim is dead, despite
contention that goal of averting danger is rendered irrelevant after the harm has occurred; if exception became
inapplicable after death of potential victim, dangerous patient could regain protection of privilege by simply
killing victim. People v. Wharton (1991) 280 Cal.Rptr. 631, 53 Cal.3d 522, 809 P.2d 290, modified on denial of
rehearing, certiorari denied 112 S.Ct. 887, 502 U.S. 1038, 116 L.Ed.2d 790. Witnesses  214.5

Even if communications by defendant threatening to kill victim made to students serving as interns with family
court services office were privileged under § 1014 providing for a psychotherapist-patient privilege, the subject
communications were admissible under this section, even though by time of trial, victim was dead and
disclosure was no longer necessary to protect him. People v. Gomez (App. 2 Dist. 1982) 185 Cal.Rptr. 155, 134
Cal.App.3d 874. Witnesses  214.5

7.  —  —  Right to privacy, post-threat disclosures

Interpretation of exception to psychotherapist-patient privilege for disclosing threatened danger to others, so as
to permit psychotherapist to testify about communications that triggered or caused warning to homicide victim,



at murder trial after victim had been killed and need for warning no longer existed, did not violate defendant
patient's constitutional right to privacy. People v. Wharton (1991) 280 Cal.Rptr. 631, 53 Cal.3d 522, 809 P.2d
290, modified on denial of rehearing, certiorari denied 112 S.Ct. 887, 502 U.S. 1038, 116 L.Ed.2d 790.
Witnesses  214.5

8. Procedure to establishing exception, generally

Material requested in discovery by defendant, who was charged with assault on peace officer with weapon,
including letters, reports, and oral conversations with psychiatrists, psychologists, and fellow officers pertaining
to named arresting officers and their engaging in or propensity to engage in violent conduct were protected by
psychotherapist/patient privilege, where there was no threshold showing that anyone believed either of named
arresting officers to be dangerous. City of Santa Cruz v. Superior Court (Rush) (App. 6 Dist. 1987) 236
Cal.Rptr. 155, 190 Cal.App.3d 1669, review denied. Criminal Law  627.5(6)

In making determination of existence of facts upon which was predicated this section, which provides that there
is no psychotherapist-patient exception if psychotherapist has reasonable cause to believe that patient is
dangerous to others, trial court should initially examine son's psychiatric records in camera to determine if
material therein revealed that parents were readily identifiable as son's victims in event it was ultimately
determined that son posed serious threat of violence to others, and this determination would not necessitate
resort to expert assistance, and if court's examination negated such finding, this section was not applicable and
records were not subject to discovery. Mavroudis v. Superior Court for San Mateo County (App. 1 Dist. 1980)
162 Cal.Rptr. 724, 102 Cal.App.3d 594. Health  757

Where there was nothing in record before court of appeal, on petition for writ of mandate to compel discovery
of psychiatric reports of arresting officers to indicate existence of a factual basis requisite to applicability of
provision of this section denying psychotherapist-patient privilege if psychotherapist has reasonable cause to
believe that his patient has a condition which may become dangerous to himself or the person or property of
another, accused could not procure discovery of such records, if any, under the statutory exception; he was not
precluded from presenting an appropriate subsequent motion to test applicability of exception. Lemelle v.
Superior Court of Orange County (App. 4 Dist. 1978) 143 Cal.Rptr. 450, 77 Cal.App.3d 148. Criminal Law

 627.5(6)

9. Expert witnesses

Testimony of psychiatrist who examines person detained for examination due to his mental condition is
admissible, in proceeding seeking forfeiture of weapons belonging to such a person, under exception to
patient-psychotherapist privilege for situations in which patient presents danger to himself or others. People v.
One Ruger .22-Caliber Pistol (App. 2 Dist. 2000) 100 Cal.Rptr.2d 780, 84 Cal.App.4th 310, rehearing denied,
review denied. Witnesses  208(1)

If trial court, at its initial in camera examination of son's psychiatric records, found that parents were readily
identifiable as son's victims, court must then determine whether hospital determined, or reasonably should have
determined, that son posed serious danger of violence to parents and whether disclosure of confidential
communications was necessary to prevent that threatened danger, and whether therapist reasonably should have
made these determinations was to be measured against standard of care in profession, and in certain cases,
expert testimony may be essential to determine such standard, but in many cases court was competent to make
such determination without expert assistance. Mavroudis v. Superior Court for San Mateo County (App. 1 Dist.
1980) 162 Cal.Rptr. 724, 102 Cal.App.3d 594. Mental Health  21

10. Habeas corpus

Determination by California Court of Appeal was reasonable, that petitioner's state rights to confidentiality and
privacy were not violated by admission of his psychologists' expert testimony at his civil commitment trial
under Sexually Violent Predators Act (SVPA), and, thus, petitioner was not entitled to federal habeas relief;
there was no clearly established Supreme Court precedent recognizing federal right to confidentiality or privacy



of medical records at civil commitment proceedings and, California Court of Appeal's determination, being
reasonable, was binding on district court. Pederson v. Hunter, N.D.Cal.2003, 2003 WL 21982789, Unreported.
Habeas Corpus  537.1

§ 1025. Exception: Proceeding to establish competence 

     •     Historical Notes     •     Research References

There is no privilege under this article in a proceeding brought by or on behalf of the patient to establish his
competence.

CREDIT(S)
(Stats.1965, c. 299, § 2, operative Jan. 1, 1967.)

Historical Notes

Law Revision Commission Comments

See the Comment to Section 1005. [7 Cal.L.Rev.Comm. Reports 1 (1965)]

Historical And Statutory Notes

1995 Main Volume
Derivation: Business and Professions Code § 2904, added by Stats.1957, c. 2320, p. 4038, § 1,

amended by Stats.1965, c. 553, p. 1879, § 1.
Code of Civil Procedure § 1881(4), enacted 1872, amended by Stats.1893, c. 217, p. 301, § 1;

Stats.1907, c. 68, p. 87, § 1; Stats.1911, c. 603, p. 1135,§ 1; Stats.1917, c. 611, p. 954, § 1;
Stats.1927, c. 683, p. 1154, § 1; Stats.1933, c. 536, p. 1423, § 1; Stats.1935, c. 532, p. 1608, § 1;
Stats.1939, c. 129, p. 1246, § 5; Stats.1957, c. 1961, p. 3504, § 1; Stats.1961, c. 629, p. 1797, § 1;
Stats.1965, c. 922, p. 2530, § 1; Stats.1965, c. 923, p. 2532, § 1.

Code of Civil Procedure § 1881, as enacted in 1872, was formulated from Civil Practice Act §§ 395 to
399, Stats.1851, c. 5, p. 114, §§ 395 to 399, as amended by Stats.1861, c. 313, p. 305, § 1;
Stats.1863, c. 528, p. 771, § 1.

Research References

Cross References

Definitions,
Patient, see Evidence Code § 1011.
Proceeding, see Evidence Code § 901.

Similar provisions,
Marital communications privilege, see Evidence Code § 983.
Marital testimonial privilege, see Evidence Code § 972.
Physician-patient privilege, see Evidence Code § 1005.

1995 Main Volume

Collateral References:

Witkin, Evidence (3d ed) §1208
The Rutter Group, Civil Trials and Evidence (Wegner, Fairbank, Epstein & Chernow) §8:2227
Cal Jur 3d Evid §462



 Jefferson's California Evidence Benchbook, 2nd Edition (CEB, 1982) §38.2.

§ 1026. Exception: Required report 

     •     Historical Notes     •     Research References     •     Notes of Decisions

There is no privilege under this article as to information that the psychotherapist or the patient is required to
report to a public employee or as to information required to be recorded in a public office, if such report or
record is open to public inspection.

CREDIT(S)
(Stats.1965, c. 299, § 2, operative Jan. 1, 1967.)

Historical Notes

Law Revision Commission Comments

See the Comment to Section 1006. [7 Cal.L.Rev.Comm. Reports 1 (1965)]

Historical And Statutory Notes

1995 Main Volume
Derivation: Business and Professions Code § 2904, added by Stats.1957, c. 2320, p. 4038, § 1,

amended by Stats.1965, c. 553, p. 1879, § 1.
Code of Civil Procedure § 1881(4), enacted 1872, amended by Stats.1893, c. 217, p. 301, § 1;

Stats.1907, c. 68, p. 87, § 1; Stats.1911, c. 603, p. 1135,§ 1; Stats.1917, c. 611, p. 954, § 1;
Stats.1927, c. 683, p. 1154, § 1; Stats.1933, c. 536, p. 1423, § 1; Stats.1935, c. 532, p. 1608, § 1:
Stats.1939, c. 129, p. 1246, § 5; Stats.1957, c. 1961, p. 3504, § 1; Stats.1961, c. 629, p. 1797, § 1;
Stats.1965, c. 922, p. 2530, § 1; Stats.1965, c. 923, p. 2532, § 1.

Code of Civil Procedure § 1881, as enacted in 1872, was formulated from Civil Practice Act §§ 395 to
399, Stats.1851, c. 5, p. 114, §§ 395 to 399, as amended by Stats.1861, c. 313, p. 305, § 1;
Stats.1863, c. 528, p. 771, § 1.

Research References

Cross References

Definitions,
Patient, see Evidence Code § 1011.
Proceeding, see Evidence Code § 901.
Psychotherapist, see Evidence Code § 1010.
Public employee, see Evidence Code § 195.
Statute, see Evidence Code § 230.

Similar provision, physician-patient privilege, see Evidence Code § 1006.

Law Review And Journal Commentaries

A primer on the civil trial of a sexually violent predator.  Judge Joan Comparet-Cassani, 37 San
Diego L.Rev. 1057 (2000).

1995 Main Volume

Collateral References:

Witkin, Evidence (3d ed) §1208



The Rutter Group, Civil Trials and Evidence (Wegner, Fairbank, Epstein & Chernow) §8:2228
Cal Jur 3d Evid §462
 Jefferson's California Evidence Benchbook, 2nd Edition (CEB, 1982) §38.2.

Notes Of Decisions

Construction and application 1

1. Construction and application

As to any records of psychiatric evaluations of arresting officers, whose pretrial discovery was sought by
accused, which were in the police department or district attorney's office, provision of this section stating that
there was no privilege as to information psychotherapist or patient was required to report to public employee or
as to information to be recorded in public office if such report or record is open to public inspection was
inapplicable in absence of any indication that any such records would be open to public inspection. Lemelle v.
Superior Court of Orange County (App. 4 Dist. 1978) 143 Cal.Rptr. 450, 77 Cal.App.3d 148. Criminal Law

 627.5(6)

§ 1027. Exception: Child under 16 victim of crime 

     •     Historical Notes     •     Research References     •     Notes of Decisions

There is no privilege under this article if all of the following circumstances exist:

(a) The patient is a child under the age of 16.

(b) The psychotherapist has reasonable cause to believe that the patient has been the victim of a crime and that
disclosure of the communication is in the best interest of the child.

CREDIT(S)
(Added by Stats.1970, c. 1397, p. 2627, § 3.)

Historical Notes

Law Revision Commission Comments

1970 Addition
Section 1027 provides an exception to the psychotherapist-patient privilege that is analogous to the

exception provided by Section 1024 (patient dangerous to himself or others).  The exception
provided by Section 1027 is necessary to permit court disclosure of communications to a
psychotherapist by a child who has been the victim of a crime (such as child abuse) in a proceeding
in which the commission of such crime is a subject of inquiry.  Although the exception provided by
Section 1027 might inhibit the relationship between the patient and his psychotherapist to a limited
extent, it is essential that appropriate action be taken if the psychotherapist becomes convinced
during the course of treatment that the patient is the victim of a crime and that disclosure of the
communication would be in the best interest of the child.

The text of both 1970 additions was identical. [9 Cal.L.Rev.Comm. Reports 137 (1970)]

Historical And Statutory Notes

1995 Main Volume
Another § 1027, added by Stats.1970, c. 1396, § 3, relating to substantially the same subject matter, was



repealed by Stats.1990, c. 216, § 23, leaving § 1027, as added by Stats.1970, c. 1397, § 3, in full
force and effect.

Research References

Law Review And Journal Commentaries

Child sexual abuse and the law.  B. Kay Shafer, 12 L.A.Law. 46 (Sept.1989).
Vanishing exception to the psychotherapist-patient privilege: The Child Abuse Reporting Act.  16

Pac.L.J. 335 (1984).
1995 Main Volume

Library References

Recommendations relating to the Evidence Code: Number 5 — Revisions of the Evidence Code, 9
Cal.L.Rev.Comm. Reports 137 (1969); Report of Senate Committee on Judiciary on Senate Bills
95, 98, and 129 [c. 69, 1970 Reg.Sess.], S.J., 2-19-70.

Collateral References:

Witkin, Evidence (3d ed) §§1204, 1208, 1218
The Rutter Group, Civil Trials and Evidence (Wegner, Fairbank, Epstein & Chernow) §8:2229
The Rutter Group, Personal Injury (Flahavan, Rea, Kelly & Tenner) §6:76
Cal Jur 3d Crim L §§791, 3226; Del Child §99; Evid §462
 Jefferson's California Evidence Benchbook, 2nd Edition (CEB, 1982) §38.2.

Notes Of Decisions

Best interests of child 2
Construction and application 1

1. Construction and application

Proposed testimony of family therapist indicating that alleged child molestation victim's allegations of
molestation were projections of alleged victim's own severe emotional problems was "diagnosis" protected by
psychotherapist/patient privilege, and did not fall within exception to privilege for disclosure of belief that
patient has been victim of crime, as therapist did not believe that alleged victim had been victim of crime.
People v. Castro (App. 6 Dist. 1994) 35 Cal.Rptr.2d 839, 30 Cal.App.4th 390, review denied. Witnesses 
214.5

Child could no longer assert privilege for statements which she had made to psychotherapist who was treating
her for alleged abuse, so that trial court committed error of constitutional dimension when it limited defendant's
cross-examination of child regarding statements. People v. Caplan (App. 4 Dist. 1987) 238 Cal.Rptr. 478, 193
Cal.App.3d 543. Witnesses  214.5

In child dependency proceeding, child's psychotherapist-patient privilege was inapplicable to exclude
statements she made during counseling sessions that she and her mother attended after she had been sexually
abused by the man with whom her mother was living; the child, who was less than 16 years old, was the victim
of a crime and the counselor reasonably could have believed that disclosure was in the best interests of the
child. In re Courtney S.(App. 1 Dist. 1982) 181 Cal.Rptr. 843, 130 Cal.App.3d 567. Witnesses  214.5

2. Best interests of child

Disclosures are in "best interest of child," for purpose of this section, not just if they consist of child's



allegations of molestation, but also if they bear on truthfulness of those allegations and enable others to
ascertain how child can best be treated. People v. Caplan (App. 4 Dist. 1987) 238 Cal.Rptr. 478, 193
Cal.App.3d 543. Witnesses  214.5

FAMILY CODE

DIVISION 11. MINORS

Part 4. Medical Treatment

Chapter 3. Consent By Minor

§ 6924. Mental health treatment or counseling services; involvement of parents or guardians; liability of
parents or guardians 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) As used in this section:

(1) "Mental health treatment or counseling services" means the provision of mental health treatment or
counseling on an outpatient basis by any of the following:

(A) A governmental agency.

(B) A person or agency having a contract with a governmental agency to provide the services.

(C) An agency that receives funding from community united funds.

(D) A runaway house or crisis resolution center.

(E) A professional person, as defined in paragraph (2).

(2) "Professional person" means any of the following:

(A) A person designated as a mental health professional in Sections 622 to 626, inclusive, of Article 8 of
Subchapter 3 of Chapter 1 of Title 9 of the California Code of Regulations.

(B) A marriage and family therapist as defined in Chapter 13 (commencing with Section 4980) of Division 2 of
the Business and Professions Code.

(C) A licensed educational psychologist as defined in Article 5 (commencing with Section 4986) of Chapter 13
of Division 2 of the Business and Professions Code.

(D) A credentialed school psychologist as described in Section 49424 of the Education Code.

(E) A clinical psychologist as defined in Section 1316.5 of the Health and Safety Code.



(F) The chief administrator of an agency referred to in paragraph (1) or (3).

(G) A marriage and family therapist registered intern, as defined in Chapter 13 (commencing with Section
4980) of Division 2 of the Business and Professions Code, while working under the supervision of a licensed
professional specified in subdivision (g) of Section 4980.03 of the Business and Professions Code.

(3) "Residential shelter services" means any of the following:

(A) The provision of residential and other support services to minors on a temporary or emergency basis in a
facility that services only minors by a governmental agency, a person or agency having a contract with a
governmental agency to provide these services, an agency that receives funding from community funds, or a
licensed community care facility or crisis resolution center.

(B) The provision of other support services on a temporary or emergency basis by any professional person as
defined in paragraph (2).

(b) A minor who is 12 years of age or older may consent to mental health treatment or counseling on an
outpatient basis, or to residential shelter services, if both of the following requirements are satisfied:

(1) The minor, in the opinion of the attending professional person, is mature enough to participate intelligently
in the outpatient services or residential shelter services.

(2) The minor (A) would present a danger of serious physical or mental harm to self or to others without the
mental health treatment or counseling or residential shelter services, or (B) is the alleged victim of incest or
child abuse.

(c) A professional person offering residential shelter services, whether as an individual or as a representative of
an entity specified in paragraph (3) of subdivision (a), shall make his or her best efforts to notify the parent or
guardian of the provision of services.

(d) The mental health treatment or counseling of a minor authorized by this section shall include involvement of
the minor's parent or guardian unless, in the opinion of the professional person who is treating or counseling the
minor, the involvement would be inappropriate.  The professional person who is treating or counseling the
minor shall state in the client record whether and when the person attempted to contact the minor's parent or
guardian, and whether the attempt to contact was successful or unsuccessful, or the reason why, in the
professional person's opinion, it would be inappropriate to contact the minor's parent or guardian.

(e) The minor's parents or guardian are not liable for payment for mental health treatment or counseling services
provided pursuant to this section unless the parent or guardian participates in the mental health treatment or
counseling, and then only for services rendered with the participation of the parent or guardian.  The minor's
parents or guardian are not liable for payment for any residential shelter services provided pursuant to this
section unless the parent or guardian consented to the provision of those services.

(f) This section does not authorize a minor to receive convulsive therapy or psychosurgery as defined in
subdivisions (f) and (g) of Section 5325 of the Welfare and Institutions Code, or psychotropic drugs without the
consent of the minor's parent or guardian.

CREDIT(S)
(Stats.1992, c. 162 (A.B.2650), § 10, operative Jan. 1, 1994.  Amended by Stats.1993, c. 219 (A.B.1500), § 155;
Stats.2000, c. 519 (A.B.2161), § 1; Stats.2009, c. 26 (S.B.33), § 22.)

Historical Notes

Law Revision Commission Comments

Section 6924 restates former Civil Code Section 25.9 without substantive change.  See Sections 6920



(consent by parent or guardian not necessary), 6921 (consent not subject to disaffirmance).  Most
references to "parents" have been omitted as surplus.  See Section 10 (singular includes plural).  The
reference to the "legal" guardian has been omitted as surplus.  This conforms with terminology in the
Probate Code.  See Prob. Code §§ 2350(b), 2400(b) ("guardian" defined).  See also Section 6903
("parent or guardian" defined).  For related provisions concerning emancipated minors, see Sections
7002 (conditions for emancipation), 7050(e)(1) (minor may consent to medical, dental, or
psychiatric care).  [23 Cal.L.Rev.Comm. Reports 1 (1993)]

Historical And Statutory Notes

2009 Legislation
Stats.2009, c. 26 (S.B.33), in subd.(a)(2)(G), substituted "subdivision (g) of Section 4980.03" for

"subdivision (f) of Section 4980.40".
2004 Main Volume
This section first became operative in its 1993 amended form since the 1992 enactment and the 1993

amendment became operative on the same date.
Stats.2000, c. 519, § 1, in subd.(a)(2)(B), substituted "marriage and family therapist" for "marriage,

family and child counselor"; and inserted subd.(a)(2)(G), relating to marriage and family therapist
registered interns.

Derivation: Civil Code former § 25.9, added by Stats.1979, c. 832, § 1, amended by Stats.1983, c. 928,
§ 7; Stats.1992, c. 252, § 1.

Research References

Cross References

Abuse defined for purposes of the Domestic Violence Protection Act, see Family Code § 6203.
Basic health care, general provisions, financial responsibility of parents for person under twenty-one

years, see Welfare and Institutions Code § 14010.
Consent by parent or guardian not necessary, see Family Code § 6920.
Consent not subject to disaffirmance, see Family Code § 6921.
Emancipation of minors, see Family Code §§ 7002, 7050.
Guardian, defined, see Probate Code § 2350.
Minor defined for purposes of this Code, see Family Code § 6500.
Person defined for purposes of this Code, see Family Code § 105.
Psychotherapist-patient privilege, see Evidence Code § 1010.
State defined for purposes of this Code, see Family Code § 145.
Support defined for purposes of this Code, see Family Code § 150.

Law Review And Journal Commentaries

Adolescent decisional autonomy for medical care: Physician perceptions and practices.  Rhonda Gay
Hartman, 8 U.Chi.L.Sch. Roundtable 87 (2001).

Adolescents, abortion and amendments: Choices after American Academy of Pediatrics v. Lungren.
Jennifer R. Kramer, 33 U.S.F. L.Rev. 133 (1998).

Advancing the rights of children and adolescents to be altruistic: Bone marrow donation by minors.
Jennifer K. Robbennolt, Victoria Weisz, and Craig M. Lawson, 9 J.L. & Health 213 (1994-95).

An attorney's duty to follow a client's explicit instruction not to disclose confidential information in
the context of a minor client's disclosure of ongoing sexual abuse in dependency proceedings. 23
L.A.Law. 40 (February 2001).

Because we say so: The unfortunate denial of rights to transgender minors regarding transition.  19
Hastings Women's L.J. 281 (2008).

Capacity, parental power, and a minor's right to remain married. 22 Santa Clara L.Rev. 447 (1982).



Coming of age: Devising legislation for adolescent medical decision-making.  Rhonda Gay
Hartman, 28 Am.J.L. & Med. 409 (2002).

Empty promises?How state procedural rules block LGBT minors from vindicating their substantive
rights.  Sara Jeruss, 43 U.S.F. L. Rev. 853 (2009).

Making decisions for deaf children regarding cochlear implants: The legal ramifications of
recognizing deafness as a culture rather than a disability.  1995 Wis.L.Rev. 235 (1995).

Making kids take their medicine: The privacy and due process rights of de facto competent minors.
Jan C. Costello, 31 Loy.L.A.L.Rev. 907 (1998).

Placing minors in California mental hospitals.  Judge Stephen M. Lachs, 4 Whittier L.Rev. 57
(1982).

Protecting the child's best interest: Defending second-parent adoptions granted prior to the 2002
enactment of California Assembly Bill 25.  33 Golden Gate U.L.Rev. 173 (2003).

Review of Selected 1993 California Legislation. 25 Pac.L.J. 695 (1994).
A spoonful of sugar won't help this medicine go down: Psychotropic drugs for abused and neglected

children.  Maggie Brandow, 72 S.Cal.L.Rev. 1151 (1999).
"The trouble is they're growing, the trouble is they're grown": Therapeutic jurisprudence and

adolescents' participation in mental health care decisions.  Jan C. Costello, 29 Ohio N.U.L.Rev.
607 (2003).
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Collateral References:

Witkin, Summary (9th ed) Contracts §§352, 356J
Witkin, Evidence (3d ed) §§1202, 1203
The Rutter Group, Civil Trials and Evidence (Wegner, Fairbank, Epstein & Chernow) §8:2188
Cal Jur 3d Contr §27; Evid §460; Heal Art §300
Medical practitioner's liability for treatment given child without parent's consent.  67 ALR4th 511.

Notes Of Decisions

Notice to parents by school 1

1. Notice to parents by school

So that relevant Education Code statutes are not eviscerated by the requirements of Family Code and Health
and Safety Code statutes, and because of a clear legislative intent to shield minors from the possibility that
parental consent might be withheld, and from the necessity of revealing the minor's request for services, a
school district may not adopt a policy pursuant to which the district will notify a parent when a student leaves
school to obtain confidential medical services, nor may a school district require that a student obtain written
parental consent prior to releasing the student from school to receive confidential medical services.
Op.Atty.Gen. No. 04-112 (November 29, 2004), 2004 WL 2711073.

DIVISION 12. PARENT AND CHILD RELATIONSHIP

Part 4. Freedom From Parental Custody And Control



Chapter 2. Circumstances Where Proceeding May Be Brought

§ 7826. Parent declared developmentally disabled or mentally ill; right to action 

     •     Historical Notes     •     Research References     •     Notes of Decisions

A proceeding under this part may be brought where both of the following requirements are satisfied:

(a) The child is one whose parent or parents have been declared by a court of competent jurisdiction, wherever
situated, to be developmentally disabled or mentally ill.

(b) In the state or country in which the parent or parents reside or are hospitalized, the Director of Mental
Health or the Director of Developmental Services, or their equivalent, if any, and the superintendent of the
hospital, if any, of which the parent or parents are inmates or patients, certify that the parent or parents so
declared to be developmentally disabled or mentally ill will not be capable of supporting or controlling the child
in a proper manner.

CREDIT(S)
(Stats.1992, c. 162 (A.B.2650), § 10, operative Jan. 1, 1994.)

Historical Notes

Law Revision Commission Comments

Enactment (Revised Comment)
Section 7826 continues former Civil Code Section 232(a)(5) without substantive change. [23

Cal.L.Rev.Comm. Reports 1 (1993)]

Historical And Statutory Notes

2004 Main Volume
Derivation: Civil Code former § 232, added by Stats.1961, c. 1616, § 4, amended by Stats.1963, c. 938,

§ 1; Stats.1965, c. 1065, § 1; Stats.1967, c. 1052, § 1; Stats.1970, c. 240, § 1; Stats.1970, c. 735, § 1;
Stats.1971, c. 438, § 14; Stats.1971, c. 1210, § 1; Stats.1972, c. 579, § 10; Stats.1973, c. 686, § 1;
Stats.1976, c. 653, § 1; Stats.1976, c. 940, § 2; Stats.1977, c. 1252, § 75; Stats.1978, c. 391, § 1;
Stats.1978, c. 429, § 23; Stats.1978, c. 1269, § 2; Stats.1979, c. 245, § 1; Stats.1982, c. 978, § 1;
Stats.1983, c. 309, § 2; Stats.1984, c. 1246, § 1; Stats.1984, c. 1608, § 1; Stats.1984, c. 1608, § 9.5;
Stats.1985, c. 528, § 1; Stats.1986, c. 1122, § 1; Stats.1987, c. 1485, § 1; Stats.1988, c. 701, § 1;
Stats.1990, c. 1363, § 5; Stats.1991, c. 372, § 2.

Welfare and Institutions Code former § 701, added by Stats.1937, c. 369, § 701; amended by Stats.1937,
c. 674, p. 1887; Stats.1943, c. 337, § 1; Stats.1955, c. 759, § 1; Stats.1957, c. 1320, § 1.

Stats.1915, c. 631, § 1; Stats.1915, c. 631, § 15; Stats.1931, c. 794, § 1.

Research References

Cross References

Abandonment and neglect of children, see Penal Code § 270 et seq.
Abuse of children,

Generally, see Penal Code §§ 273a, 273d.



Sexual abuse, see Penal Code §§ 1000.12, 1000.13.
Abuse of parental authority, see Family Code § 7507.
Action to determine existence or nonexistence of father and child relationship, consolidated actions

and jurisdiction, see Family Code § 7630.
Dependent children, judgments and orders, see Welfare and Institutions Code§ 360 et seq.
Domestic violence prevention, see Family Code § 6200 et seq.
Fifth Appellate District, settlement conferences in Civil Appeals, see Courts of Appeal, Local Rules,

Fifth Appellate District, Rule 2.
Juvenile court, detention of dependent children, see Welfare and Institutions Code § 367.
Juvenile court rules, generally, see California Rules of Court, Rule 5.501 et seq.
Limitations on parental control, see Welfare and Institutions Code § 361.
Notice that parental rights may be terminated, see Welfare and Institutions Code § 294.
Proceeding defined for purposes of this Code, see Family Code § 110.
Removal of children from parental custody, see Welfare and Institutions Code§ 360 et seq.
State defined for purposes of this Code, see Family Code § 145.

Code Of Regulations References

Institutions and boarding homes for persons aged sixteen and above,
Adoptions program regulations, freeing a child for adoption, see 22 Cal. Code of Regs. § 35128.
Adoptions program terminology, definitions, see 22 Cal. Code of Regs. § 35000.

Law Review And Journal Commentaries

The ambiguous stepparent: Federal legislation in search of a model.  Mary Ann Mason, David W.
Simon, 29 Fam.L.Q. 445 (1995).

Beyond status: The Americans with Disabilities Act and the parental rights of people labeled
developmentally disabled or mentally retarded.  Chris Watkins, 83 Cal.L.Rev. 1415 (1995).

Parent-child relations: A comparison of Jewish and California law.  Charla Murakami, 1 U.C.Davis
J.Int'l L. & Pol'y 107 (1995).

Termination of parental rights: Adequate parental relationship: In re Jasmon O.  Jose Antonio
Egurbide, 23 Pepp.L.Rev. 301 (1995).

Termination of parental rights on the basis of mental disability: A problem in policy and
interpretation.  Paul Bernstein, 22 Pac.L.J. 1155 (1991).
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Collateral References:

Witkin, Summary (9th ed) P & C §§195, 448P
Witkin, Procedure (4th ed) PWT §184
 Cal Digest of Official Reports 3d Series, Adoption §15; Parent and Child §§4.2 et seq.
 Am Jur 2d (Rev) Adoption §§60 et seq., 75.
 Calif Juvenile Practice Court (CEB, 1981) §§15.1 et seq., 18.14, 18.14 et seq., 20.4, 20.13, 21.4 et

seq., 22.11 et seq., 24.9, 24.26, 24.34 et seq.
Physical abuse of child by parent as ground for termination of parent's right to child.  53 ALR3d

605.
Sexual abuse of child by parent as ground for termination of parent's right to child.  58 ALR3d 1074.
Validity and enforcement of agreement by foster parents that they will not attempt to adopt foster

child.  78 ALR3d 770.
Parent's involuntary confinement, or failure to care for child as result thereof, as evincing neglect,

unfitness, or the like in dependency or divestiture proceeding.  79 ALR3d 417.
Standing of foster parents to seek termination of rights of foster child's natural parents.  21 ALR4th

535.
Validity of state statute providing for termination of parental rights.  22 ALR4th 774.



Parent's transsexuality as factor in award of custody of children, visitation rights, or termination of
parental rights.  59 ALR4th 1170.

Parent's mental deficiency as factor in termination of parental rights—modern status.  1 ALR5th
469.

Notes Of Decisions

Commitment 3
Dependency proceedings 4
Preemption 2
Validity 1

1. Validity

Statute permitting proceeding to terminate parental rights to be brought on the basis of a prior adjudication of
mental illness on the part of a parent is not unconstitutionally vague or overbroad and does not violate either
substantive or procedural due process. In re Mark K.(App. 5 Dist. 1984) 205 Cal.Rptr. 393, 159 Cal.App.3d 94.
Constitutional Law  4403.5; Infants  132

2. Preemption

Provision of Americans with Disabilities Act (ADA) prohibiting discrimination in the furnishing of public
services by governmental agencies did not preempt State from terminating parental rights of mother who was
gravely disabled. In re Anthony P.(App. 4 Dist. 2000) 101 Cal.Rptr.2d 423, 84 Cal.App.4th 1112, review
denied. Infants  158; States  18.28

3. Commitment

Commitment as a mentally ill or mentally deficient person under provisions of Welfare and Institutions Code is
not equivalent to judicial declaration of incapacity contemplated by § 40 and, therefore, does not conclusively
establish committed person's incapacity to relinquish a child for adoption or to consent to adoption absent
restoration to capacity. 44 Op.Atty.Gen. 84, 8-28-64.

4. Dependency proceedings

Incompetent mother's attorney or her guardian ad litem in dependency proceedings involving her son had
authority to submit the matter at the jurisdictional and dispositional hearing, inasmuch as there was at least one
benefit to the mother; juvenile court ordered reunification services, and, if mother had contested jurisdiction,
court might have inquired whether mother's mental disability provided a basis to deny reunification services. In
re Daniel S.(App. 4 Dist. 2004) 9 Cal.Rptr.3d 646, 115 Cal.App.4th 903. Infants  205

Part 5. Interstate Compact On Placement Of Children

§ 7911.1. Out-of-state placements; investigation authority; inspections; assessment and placement
recommendations; denial, suspension or discontinuance of certification 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) Notwithstanding any other provision of law, the State Department of Social Services or its designee shall
investigate any threat to the health and safety of children placed by a California county social services agency
or probation department in an out-of-state group home pursuant to the provisions of the Interstate Compact on



the Placement of Children.  This authority shall include the authority to interview children or staff in private or
review their file at the out-of-state facility or wherever the child or files may be at the time of the investigation.
Notwithstanding any other provisions of law, the State Department of Social Services or its designee shall
require certified out-of-state group homes to comply with the reporting requirements applicable to group homes
licensed in California pursuant to Title 22 of the California Code of Regulations for each child in care
regardless of whether he or she is a California placement, by submitting a copy of the required reports to the
Compact Administrator within regulatory timeframes.  The Compact Administrator within one business day of
receiving a serious events report shall verbally notify the appropriate placement agencies and within five
working days of receiving a written report from the out-of-state group home, forward a copy of the written
report to the appropriate placement agencies.

(b) Any contract, memorandum of understanding, or agreement entered into pursuant to paragraph (b) of Article
5 of the Interstate Compact on the Placement of Children regarding the placement of a child out of state by a
California county social services agency or probation department shall include the language set forth in
subdivision (a).

(c) The State Department of Social Services or its designee shall perform initial and continuing inspection of
out-of-state group homes in order to either certify that the out-of-state group home meets all licensure standards
required of group homes operated in California or that the department has granted a waiver to a specific
licensing standard upon a finding that there exists no adverse impact to health and safety.  Any failure by an
out-of-state group home facility to make children or staff available as required by subdivision (a) for a private
interview or make files available for review shall be grounds to deny or discontinue the certification.  The State
Department of Social Services shall grant or deny an initial certification or a waiver under this subdivision to an
out-of-state group home facility that has more than six California children placed by a county social services
agency or probation department by August 19, 1999.  The department shall grant or deny an initial certification
or a waiver under this subdivision to an out-of-state group home facility that has six or fewer California
children placed by a county social services agency or probation department by February 19, 2000.
Certifications made pursuant to this subdivision shall be reviewed annually.

(d) Within six months of the effective date of this section, a county shall be required to obtain an assessment
and placement recommendation by a county multidisciplinary team for each child in an out-of-state group home
facility.  On or after March 1, 1999, a county shall be required to obtain an assessment and placement
recommendation by a county multidisciplinary team prior to placement of a child in an out-of-state group home
facility.

(e) Any failure by an out-of-state group home to obtain or maintain its certification as required by subdivision
(c) shall preclude the use of any public funds, whether county, state, or federal, in the payment for the
placement of any child in that out-of-state group home, pursuant to the Interstate Compact on the Placement of
Children.

(f)(1) A multidisciplinary team shall consist of participating members from county social services, county
mental health, county probation, county superintendents of schools, and other members as determined by the
county.

(2) Participants shall have knowledge or experience in the prevention, identification, and treatment of child
abuse and neglect cases, and shall be qualified to recommend a broad range of services related to child abuse or
neglect.

(g)(1) The department may deny, suspend, or discontinue the certification of the out-of-state group home if the
department makes a finding that the group home is not operating in compliance with the requirements of
subdivision (c).

(2) Any judicial proceeding to contest the department's determination as to the status of the out-of-state group
home certificate shall be held in California pursuant to Section 1085 of the Code of Civil Procedure.



(h) This section shall not impact placements made pursuant to Chapter 26.5 (commencing with Section 7570) of
Division 7 of Title 1 of the Government Code relating to seriously emotionally disturbed children.

(i) Only an out-of-state group home authorized by the Compact Administrator to receive state funds for the
placement by a county social services agency or probation department of any child in that out-of-state group
home from the effective date of this section shall be eligible for public funds pending the department's
certification under this section.

CREDIT(S)
(Added by Stats.1998, c. 311 (S.B.933), § 10, eff. Aug. 19, 1998.  Amended by Stats.1999, c. 881 (A.B.1659), §
2, eff. Oct. 10, 1999.)

Research References

Official Forms

Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Historical Notes

Historical And Statutory Notes

2004 Main Volume
Sections 72 to 75 of Stats.1998, c. 311 (S.B.933), provide:
"SEC. 72.(a) The State Department of Social Services shall convene a working group of representatives

of County Welfare Directors, the Chief Probation Officers, foster and former foster youth, group
home providers, and other interested parties convene a working group to develop protocols outlining
the roles and responsibilities of placing agencies and group homes regarding emergency and
nonemergency placements of foster children in group homes.

"(b) The department shall submit a report obtained from the working group containing sample protocols
to the appropriate policy and fiscal committees of the Legislature by May 1, 1999.

"(c) The model protocols shall at a minimum address all of the following:
"(1) Relevant information regarding the child and family that placement workers shall provide to group

homes, including health, mental health, and education information pursuant to Section 16010 of the
Welfare and Institutions Code.

"(2) Appropriate orientations to be provided by group homes for foster children and, if appropriate, their
families, after a decision to place has been made.

"(3) County and provider responsibilities in ensuring the child receives timely access to treatment and
services to the extent they are available identified in the child's case plan and treatment plan,
including multidisciplinary assessments provided in counties involved in the Systems of Care
Program under Part 4 (commencing with Section 5850) of Division 5 of the Welfare and Institutions
Code.

"(4) County and provider responsibilities in the periodic monitoring of foster children to ensure the
continued appropriateness of the placements and the continued progress toward achieving the case
plan and treatment plan goals.

"(5) Appropriate mechanisms, timelines, and information sharing regarding discharge planning.
"SEC. 73. The State Department of Social Services may adopt emergency regulations pursuant to

Chapter 3.5 (commencing with Section 11340) of Part 1 of Division 3 of Title 2 of the Government
Code to implement Sections 7911, 7911.1, and 7911.2 of the Family Code, Sections 1520.1,
1522.02, 1522.04, 1522.41, 1522.42, 1538, and paragraph (3) of subdivision (a) of Section 1522.43
of the Health and Safety Code, and Sections 11463, 11465, 16501.1, and 16516.5 of the Welfare and



Institutions Code, and shall adopt emergency regulations for Section 11462 of the Welfare and
Institutions Code, as affected by this act. The adoption of regulations pursuant to this section shall
be deemed to be an emergency and necessary for the immediate preservation of the public peace,
health, or safety. The regulations shall become effective immediately upon filing with the Secretary
of State. The regulations shall not remain in effect more than 180 days unless the adopting agency
complies with all of the provisions of Chapter 3.5 (commencing with Section 11340) of Part 1 of
Division 3 of Title 2 of the Government Code, as required by subdivision (e) of Section 11346.1 of
the Government Code.

"SEC. 74. The department shall convene a community care facility law enforcement task force. At the
first meeting, the participants shall identify a chairperson who shall, by March 1, 1999, identify and
recommend to the appropriate policy and fiscal committees of the Legislature specific statutory and
regulatory changes to permit efficient and effective criminal prosecution of, and to permit efficient
and effective civil recovery of public funds from, individuals associated with licensed facilities, who
are involved in illegal activities surrounding public funds paid to providers for the care of, and
delivery of services to clients, of community care facilities. The community care facilities task force
shall also make recommendations regarding the duties of the Fraud Investigation Unit established by
the Budget Act of 1998. Participants in the task force shall include, but not be limited to, the State
Department of Social Services, the Department of Justice, law enforcement officers, probation and
welfare workers, district attorneys, providers, public defenders, and current or former foster youths.
The task force shall also evaluate potential consequences of any proposed changes with respect to
group home providers who do not engage in illegal activities.

"SEC. 75.(a) The State Department of Social Services, under the direction of the Health and Welfare
Agency and in collaboration with appropriate public and private organizations representing state and
county agencies, as well as group homes and foster family agencies, current or former foster youth,
and other interested parties, shall reexamine the role of out-of-home placements currently available
for children served within the child welfare services system. The focus of this reexamination shall be
the role of group care within a family-based system of care, including group homes, foster family
agencies or certified parents, and foster family homes or foster parents. The Legislature finds and
declares that the task of defining the role of group care and establishing the underlying policy is a
critically important step to reforming the current out-of-home care system. The reexamination
process shall be conducted in collaboration with the primary stakeholders, and shall be based on
empirical research and "best practices" data. The process shall include gathering research, holding
forums, and entering into partnerships with academia and other stakeholders to complete the task.

"(b) Upon a determination of the role of group care pursuant to the reexamination required by
subdivision (a), the Health and Welfare Agency shall continue the reexamination to the next phase,
which shall be the development of the related programmatic and administrative requirements for
group care. The necessary supporting requirements for the development of these programmatic and
administrative requirements shall include, but are not limited to, the following:

"(1) Definition of the needs of children to be served, including differentiation if appropriate for the
unique needs of wards and dependents.

"(2) Program design and standards.
"(3) Licensing categories.
"(4) Rates and ratesetting procedures.
"(5) Performance agreements.
"(6) Outcomes, outcome indicators, and performance measures.
"(7) Mechanisms to ensure continuous quality improvement.
"(8) Related oversight and regulatory scheme.
"(c) The Health and Welfare Agency shall, in implementing subdivision (b), give particular attention to

the role of state licensing in determining quality of care and the need for a new licensing category or
categories to better meet the needs of the children served. It is the intent of the Legislature that
licensing of group care should not be based on a one-size-fits-all model. Instead, the needs of
children should be foremost and options made available to effectively serve children who pose a risk



of flight or require treatment interventions currently not available, or both, such as locked perimeters
and structured programs that permit different housing arrangements, clothing restrictions, visitation
restrictions, and other treatment-based requirements. If it is determined by the Health and Welfare
Agency that such a new licensing category or categories is immediately necessary to meet the
standards expressed in this section, the Health and Welfare Agency shall develop and submit
proposals to the Legislature in order to take this action.

"(d) The Health and Welfare Agency shall develop a proposal, including a work plan and timeframes to
complete this process, and submit it to the Legislature by April 1, 1999.

"(e) Any proposal or recommendation submitted pursuant to this section shall not become effective
unless enacted pursuant to statute."

Stats.1999, c. 881, in subd.(b), substituted "subdivision (a)" for "subdivision (b)"; in subd.(c),
substituted "that has more than six California children placed by a county social services agency or
probation department by August 19, 1999.  The department shall grant or deny an initial certification
or a waiver under this subdivision to an out-of-state group home facility that has six or fewer
California children placed by a county social services agency or probation department by February
19, 2000" for "within 12 months of the effective date of this section"; and in subd.(f), added par.(2),
relating to knowledge, experience and qualifications for child abuse and neglect cases, and
redesignated the existing text as par.(1).

Cross References

Abuse defined for purposes of the Domestic Violence Protection Act, see Family Code § 6203.
Aid to families with dependent children — foster care, placement requirements for eligibility, see

Welfare and Institutions Code § 11402.
County defined for purposes of this Code, see Family Code § 67.
Dependent children, placement in out-of-state group home, see Welfare and Institutions Code §

361.21.
Dependent children, judgments and orders, periodic status review, see Welfare and Institutions Code

§ 366.
Judgment and order defined for purposes of this Code, see Family Code § 100.
Juvenile court law, information required in case plan where foster care is being considered, see

Welfare and Institutions Code § 706.6.
Minor adjudged a ward of the court, choice of placement, conditions upon out-of-state placement at

certain facilities, see Welfare and Institutions Code§ 727.1.
Proceeding defined for purposes of this Code, see Family Code § 110.
State child welfare services, case plans, see Welfare and Institutions Code§ 16501.1.
State defined for purposes of this Code, see Family Code § 145.
2004 Main Volume

Collateral References:

Witkin, Summary (9th ed) P & C §§448X, 702, 811
Cal Jur 3d Del Child §§178, 194; Fam Law §377

Notes Of Decisions

Construction and application 1

1. Construction and application

Interstate Compact on the Placement of Children (ICPC) report was not required prior to placing child in a
dependency proceeding with noncustodial, nonoffending father in Tennessee; ICPC governed conditions for
out-of-state placement of child in foster care or as preliminary to adoption, and ICPC compliance was not



required for out-of-state placement of child with a parent, notwithstanding contrary language in rule of court. In
re John M.(App. 4 Dist. 2006) 47 Cal.Rptr.3d 281, 141 Cal.App.4th 1564, modified on denial of rehearing,
review denied. Infants  208; Infants  229

DIVISION 13. ADOPTION

Part 1. Definitions

§ 8545. Special needs child 

     •     Historical Notes     •     Research References     •     Notes of Decisions

"Special needs child" means a child for whom all of the following are true:

(a) It has been determined that the child cannot or should not be returned to the home of his or her parents, as
evidenced by a petition for termination of parental rights, a court order terminating parental rights, or a signed
relinquishment.

(b) The child has at least one of the following characteristics that is a barrier to his or her adoption:

(1) Adoptive placement without financial assistance is unlikely because of membership in a sibling group that
should remain intact, or by virtue of race, ethnicity, color, language, age of three years or older, or parental
background of a medical or behavioral nature that can be determined to adversely affect the development of the
child.

(2) Adoptive placement without financial assistance is unlikely because the child has a mental, physical,
emotional, or medical disability that has been certified by a licensed professional competent to make an
assessment and operating within the scope of his or her profession.  This paragraph shall also apply to children
with a developmental disability as defined in subdivision (a) of Section 4512 of the Welfare and Institutions
Code, including those determined to require out-of-home nonmedical care as described in Section 11464 of the
Welfare and Institutions Code.

(c) The need for adoption subsidy is evidenced by an unsuccessful search for an adoptive home to take the child
without financial assistance, as documented in the case file of the prospective adoptive child.  The requirement
for this search shall be waived when it would be against the best interest of the child because of the existence of
significant emotional ties with prospective adoptive parents while in the care of these persons as a foster child.

CREDIT(S)
(Stats.1992, c. 162 (A.B.2650), § 10, operative Jan. 1, 1994.  Amended by Stats.2009, c. 339 (S.B.597), § 1.)

Historical Notes

Law Revision Commission Comments

Section 8545 continues former Civil Code Section 220.20(q) without substantive change. [23
Cal.L.Rev.Comm. Reports 1 (1993)]

Historical And Statutory Notes

2009 Legislation



Stats.2009, c. 339 (S.B.597), rewrote this section, which read:
" "Special-needs child' means a child whose adoption without financial assistance would be unlikely

because of adverse parental background, ethnic background, race, color, language, membership in a
sibling group that should remain intact, mental, physical, medical, or emotional handicaps, or age of
three years or more."

Sections 14 and 15 of Stats.2009, c. 339 (S.B.597), provide:
"SEC. 14. No appropriation pursuant to Section 15200 of the Welfare and Institutions Code shall be

made for the purpose of implementing this act.
"SEC. 15. No reimbursement is required by this act pursuant to Section 6 of Article XIII B of the

California Constitution for certain costs that may be incurred by a local agency or school district
because, in that regard, this act creates a new crime or infraction, eliminates a crime or
infraction, or changes the penalty for a crime or infraction, within the meaning of Section 17556
of the Government Code, or changes the definition of a crime within the meaning of Section 6 of
Article XIII B of the California Constitution.

"However, if the Commission on State Mandates determines that this act contains other costs
mandated by the state, reimbursement to local agencies and school districts for those costs shall
be made pursuant to Part 7 (commencing with Section 17500) of Division 4 of Title 2 of the
Government Code."

2004 Main Volume
Derivation: Civil Code former § 220.20, added by Stats.1990, c. 1363, § 3, amended by Stats.1992, c.

472, § 1; Stats.1992, c. 1353, § 2.

Research References

Cross References

Adoption of alcohol or drug-exposed and HIV positive children, see Welfare and Institutions Code §
16135 et seq.

Age of majority, see Family Code § 6500 et seq.
Aid for adoption of children, see Welfare and Institutions Code § 16115 et seq.
Foster care placement, sibling groups, preference for placement together and visitation, see Welfare

and Institutions Code § 16002.
Interstate adoption assistance agreements, see Welfare and Institutions Code§ 16170 et seq.
Out-of-home placement, case plan provisions for sibling visitation and relationship development, see

Welfare and Institutions Code § 16501.1.
Report of special needs of child to be adopted provided to adoptive parents, see Family Code §

8733.

Code Of Regulations References

Institutions and boarding homes for persons aged sixteen and above,
Adoptions program regulations, services for the birth parent, see 22 Cal. Code of Regs. § 35129.
Adoptions program terminology, definitions, see 22 Cal. Code of Regs. § 35000.

Law Review And Journal Commentaries

Continuing the evolution: Why California should amend Family Code section 8616.5 to allow
visitation in all postadoption contact agreements.  Kirsten Widner, 44 San Diego L. Rev. 355
(2007).

Parent-child relations: A comparison of Jewish and California law.  Charla Murakami, 1 U.C.Davis
J.Int'l L. & Pol'y 107 (1995).

The transracial adoption controversy: An analysis of discourse and subordination.  Twila L. Perry,
21 N.Y.U.Rev.L. & Soc.Change 33 (1993-1994).



2004 Main Volume

United States Code Annotated

Federal payments for foster care and adoption assistance, see 42 U.S.C.A. § 670 et seq.
Special needs adoption programs, see 42 U.S.C.A. § 254c-7.

Collateral References:

Witkin, Summary (9th ed) P & C §400A
 Cal Digest of Official Reports 3d Series, Adoption §2.
 Am Jur 2d (Rev) Adoption §§1 et seq.

Notes Of Decisions

Construction with federal law 1

1. Construction with federal law

If a child has special needs which render the child not generally adoptable, for purposes of termination of
parental rights, a finding of adoptability can nevertheless be upheld if a prospective adoptive family has been
identified as willing to adopt the child and the evidence supports the conclusion that it is reasonably likely that
the child will in fact be adopted within a reasonable time. In re K.B.(App. 4 Dist. 2009) 93 Cal.Rptr.3d 751, 173
Cal.App.4th 1275, review denied. Infants  155

Part 2. Adoption Of Unmarried Minors

Chapter 6. Vacation Of Adoption

§ 9100. Developmental disability or mental illness prior to adoption; setting aside decree or order of
adoption; petition; limitation of action; notification of department 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) If a child adopted pursuant to the law of this state shows evidence of a developmental disability or mental
illness as a result of conditions existing before the adoption to an extent that the child cannot be relinquished to
an adoption agency on the grounds that the child is considered unadoptable, and of which conditions the
adoptive parents or parent had no knowledge or notice before the entry of the order of adoption, a petition
setting forth those facts may be filed by the adoptive parents or parent with the court that granted the adoption
petition.  If these facts are proved to the satisfaction of the court, it may make an order setting aside the order of
adoption.

(b) The petition shall be filed within five years after the entry of the order of adoption.

(c) The court clerk shall immediately notify the department at Sacramento of the petition.  Within 60 days after
the notice, the department shall file a full report with the court and shall appear before the court for the purpose
of representing the adopted child.

CREDIT(S)
(Stats.1992, c. 162 (A.B.2650), § 10, operative Jan. 1, 1994.)



Historical Notes

Law Revision Commission Comments

Enactment (Revised Comment)
Section 9100 continues former Civil Code Section 228.10 without substantive change.  References to a

"decree" of adoption have been omitted as surplus.  See Section 100 ("order" includes decree, as
appropriate).  The reference to the "superior" court has been omitted as surplus.  See Section 200
(jurisdiction in superior court).  In subdivision (c), the former reference to "clerk of the superior
court of the county wherein the action is brought" has been shortened to "court clerk" to eliminate
surplus language and the "it shall be the duty" language has been replaced by "shall."  See Section
12 ("shall" is mandatory).  See also Section 8518 ("department" defined).  [23 Cal.L.Rev.Comm.
Reports 1 (1993)]

Historical And Statutory Notes

2004 Main Volume
Derivation: Civil Code former § 227b, added by Stats.1972, c. 380, § 1.5, amended by Stats.1977, c.

1252, § 73; Stats.1978, c. 429, § 22.
Civil Code former § 227b, added by Stats.1937, c. 366, § 2, amended by Stats.1947, c. 531, § 1;

Stats.1971, c. 1593, § 47.21; Stats.1972, c. 380, § 1.
Civil Code former § 228.10, added by Stats.1990, c. 1363, § 3.

Research References

Cross References

Action to determine parent and child relationship, modification of order of adoption, application of
this section, see Family Code § 7642.

Adoptive parent, defined, see Family Code § 8503.
Department, defined, see Family Code § 8518.
Judgment and order defined for purposes of this Code, see Family Code § 100.
Removal of child from parental custody, search for relative and furnishing identifying information,

see Welfare and Institutions Code § 361.3.
State defined for purposes of this Code, see Family Code § 145.

Code Of Regulations References

Content of written assessment of the child, see 22 Cal. Code of Regs. § 35171.
Institutions and boarding homes for persons aged sixteen and above,

Adoptions program regulations, accepting statement of understanding for the parent whose child is
subject to the ICWA, see 22 Cal. Code of Regs. § 35152.2.

Adoptions program regulations, content of written assessment of the child, see 22 Cal. Code of Regs.
§ 35127.1.

Adoption program regulations, definitions-forms, see 22 Cal. Code of Regs. § 35001.
Agency adoptions program regulations with respect to relinquishment, statement of understanding

for the parent whose child is subject to the ICWA, see 22 Cal. Code of Regs. § 35148.
Independent adoptions program regulations, statement of understanding for the parent whose child is

not subject to the ICWA, see 22 Cal. Code of Regs. § 35095.1.
Independent adoptions program regulations, statement of understanding for the parent whose child is

subject to the ICWA, see 22 Cal. Code of Regs. § 35095.2.



Law Review And Journal Commentaries

Adoption nightmares prompt judicial recognition of the tort of wrongful adoption: Will New York
follow suit?  Marci J. Blank, 15 Cardozo L.Rev. 1687 (1994).

Whose baby are you adopting? A critique of the Massachusetts adoption laws.  Katherine T. Land, 2
Suffolk J.Trial & App.Advoc. 1 (1997).

2004 Main Volume

Collateral References:

Witkin, Summary (9th ed) P & C §§396, 397, 400G, 448H
B-W Cal Civil Practice: Family Law Litigation §§21:38, 21:50, 21:125, 21:130, 21:139
 Cal Digest of Official Reports 3d Series, Adoption §§23 et seq.
 Am Jur 2d (Rev) Adoption §§150 et seq.
Marital or sexual relationship between parties as affecting right to adopt.  42 ALR4th 776.

Notes Of Decisions

Equal protection 2
Finding of nonadoptability 3
Time for filing petition 4
Validity 1

1. Validity

Civil Code § 227b did not violate adoptive child's right to substantive due process since section deals with
creation of adoptive parent-child relationship, encourages prompt inquiry into conditions existing prior to
adoption, and since trial court is required to inquire into the welfare of child. Adoption of Kay C.(App. 6 Dist.
1991) 278 Cal.Rptr. 907, 228 Cal.App.3d 741, review denied. Adoption  2; Constitutional Law  4395

2. Equal protection

Adoptive child had no fundamental right or liberty interest in her relationship with adoptive parents and, thus,
Civil Code § 227b allowing adoption decrees to be set aside if child is found to be mentally ill did not receive
strict scrutiny under equal protection analysis. Adoption of Kay C.(App. 6 Dist. 1991) 278 Cal.Rptr. 907, 228
Cal.App.3d 741, review denied. Adoption  2; Constitutional Law  3165

Civil Code § 227b was rationally related to legitimate governmental purpose of encouraging adoptions by
parents who may have concerns about child's possible latent condition, and thus, statute did not violate
psychotic adoptive child's equal protection rights. Adoption of Kay C.(App. 6 Dist. 1991) 278 Cal.Rptr. 907,
228 Cal.App.3d 741, review denied.

3. Finding of nonadoptability

Trial court, in proceeding involving petition by adoptive parents to set aside adoption, failed to make a finding
of further nonadoptability as required by Civil Code § 227b. Adoption of Anderson (App. 4 Dist. 1982) 185
Cal.Rptr. 101, 135 Cal.App.3d 200.

4. Time for filing petition

Reference to "effective date hereof" in statute requiring filing of petition to set aside adoption decree "within
five years after the entering of the decree of adoption," or "within one year after the effective date hereof,"
refers to the original enactment of the Code section in 1937 and not to the later subsequent technical
amendments; therefore, petitioners were required to file petition within five years, and their failure to do so
rendered their petition untimely. Adoption of Anderson (App. 4 Dist. 1982) 185 Cal.Rptr. 101, 135 Cal.App.3d



200. Adoption  16

GOVERNMENT CODE

TITLE 1. GENERAL

Division 4. Public Officers And Employees

Chapter 1. General

Article 2. Disqualification For Office Or Employment

§ 1031. Public officers or employees having powers of peace officers; minimum standards 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Each class of public officers or employees declared by law to be peace officers shall meet all of the following
minimum standards:

(a) Be a citizen of the United States or a permanent resident alien who is eligible for and has applied for
citizenship, except as provided in Section 2267 of the Vehicle Code.

(b) Be at least 18 years of age.

(c) Be fingerprinted for purposes of search of local, state, and national fingerprint files to disclose a criminal
record.

(d) Be of good moral character, as determined by a thorough background investigation.

(e) Be a high school graduate, pass the General Education Development Test indicating high school graduation
level, pass the California High School Proficiency Examination, or have attained a two-year, four-year, or
advanced degree from an accredited college or university.  The high school shall be either a United States
public school, an accredited United States Department of Defense high school, or an accredited or approved
public or nonpublic high school.  Any accreditation or approval required by this paragraph shall be from a state
or local government educational agency using local or state government approved accreditation, licensing,
registration, or other approval standards, a regional accrediting association, an accrediting association
recognized by the Secretary of the United States Department of Education, an accrediting association holding
full membership in the National Council for Private School Accreditation (NCPSA), an organization holding
full membership in the Commission on International and Trans-Regional Accreditation (CITA), an organization
holding full membership in the Council for American Private Education (CAPE), or an accrediting association
recognized by the National Federation of Nonpublic School State Accrediting Associations (NFNSSAA).

(f) Be found to be free from any physical, emotional, or mental condition that might adversely affect the



exercise of the powers of a peace officer.

(1) Physical condition shall be evaluated by a licensed physician and surgeon.

(2) Emotional and mental condition shall be evaluated by either of the following:

(A) A physician and surgeon who holds a valid California license to practice medicine, has successfully
completed a postgraduate medical residency education program in psychiatry accredited by the Accreditation
Council for Graduate Medical Education, and has at least the equivalent of five full-time years of experience in
the diagnosis and treatment of emotional and mental disorders, including the equivalent of three full-time years
accrued after completion of the psychiatric residency program.

(B) A psychologist licensed by the California Board of Psychology who has at least the equivalent of five
full-time years of experience in the diagnosis and treatment of emotional and mental disorders, including the
equivalent of three full-time years accrued postdoctorate.

The physician and surgeon or psychologist shall also have met any applicable education and training procedures
set forth by the California Commission on Peace Officer Standards and Training designed for the conduct of
preemployment psychological screening of peace officers.

(g) This section shall not be construed to preclude the adoption of additional or higher standards, including age.

(h) This section shall become operative on January 1, 2005.

CREDIT(S)
(Added by Stats.2003, c. 777 (A.B.1669), § 4, operative Jan. 1, 2005.  Amended by Stats.2008, c. 699
(S.B.1241), § 5.)

Historical Notes

Historical And Statutory Notes

2003 Legislation
Legislative provisions relating to reimbursement to local agencies and school districts from the State

Mandates Claims Fund as a result of enactment of Stats.2003, c. 777 (A.B.1669), see Historical and
Statutory Notes under Business and Professions Code § 2247.

Former § 1031, added by Stats.1961, c. 2092, p. 4357, § 1, amended by Stats.1971, c. 1504, p. 2974, §
1; Stats.1971, c. 1748, p. 3750, § 35; Stats.1972, c. 1062, p. 1972, § 1, eff. Aug. 17, 1972;
Stats.1982, c. 943, p. 3428, § 1, eff. Sept. 13, 1982; Stats.1983, c. 188, § 1; Stats.1988, c. 610,§ 1;
Stats.1990, c. 1473 (A.B.3816), § 1; Stats.2001, c. 29 (A.B.1152), § 1; Stats.2003, c. 777
(A.B.1669), § 3, relating to public officers or employees having powers of peace officers and
minimum standards, became inoperative on January 1, 2005, and as of that date was repealed by its
own terms.  See this section.

2008 Legislation
Stats.2008, c. 699 (S.B.1241), rewrote subd.(e), which had read:
"(e) Be a high school graduate, pass the General Education Development Test indicating high school

graduation level, pass the California High School Proficiency Examination, or have attained a
two-year or four-year degree from an accredited college or university.  The high school shall be
either a United States public school meeting the high school standards set by the state in which it is
located, an accredited United States Department of Defense high school, or an accredited nonpublic
high school.  Any accreditation required by this paragraph shall be from an accrediting association
recognized by the Secretary of the United States Department of Education.  This subdivision shall
not apply to a public officer or employee who was employed, prior to the effective date of the
amendment of this section made at the 1971 Regular Session of the Legislature, in any position
declared by law prior to the effective date of that amendment to be peace officer positions."



Subordination of legislation by Stats.2008, c. 699 (S.B.1241), to other 2008 legislation, see Historical
and Statutory Notes under Civil Code § 56.103.

Derivation: Former § 1031, added by Stats.1961, c. 2092, p. 4357, § 1, amended by Stats.1971, c. 1504,
p. 2974, § 1; Stats.1971, c. 1748, p. 3750, § 35; Stats.1972, c. 1062, p. 1972, § 1, eff. Aug. 17, 1972;
Stats.1982, c. 943, p. 3428, § 1, eff. Sept. 13, 1982; Stats.1983, c. 188, § 1; Stats.1988, c. 610,§ 1;
Stats.1990, c. 1473 (A.B.3816), § 1; Stats.2001, c. 29 (A.B.1152), § 1; Stats.2003, c. 777
(A.B.1669), § 3.

Research References

Cross References

Course of training in exercise of powers of peace officer, see Penal Code § 832.
Peace officer transfers between departments, boards, or commissions under jurisdiction of Youth

and Adult Correctional Agency, see Government Code § 12811.3.
Peace officers, generally, see Penal Code § 830 et seq.

Law Review And Journal Commentaries

Alienage classifications — Mandatory citizenship requirement for California peace officers
primarily serves a political function and does not violate the equal protection clause of the
fourteenth amendment. 23 Santa Clara L.Rev. 691 (1983).

Exclusion of permanent resident aliens from appointive public office in California. 11 Cal.W.L.Rev.
117 (1974).

International human rights law in state and federal courts. 17 U.S.F.L.Rev. 1 (1982).
Significant developments in the immigration laws of the United States 1981-1982.  20 San Diego

L.Rev. 191 (1982).
1995 Main Volume

Library References

Advertising by peace officers.  Reports of Assembly Interim Committee on Criminal Procedure,
1961 to 1963, Vol. 22, No. 3, p. 175.  Vol. 2 of Appendix to Journal of the Assembly, Reg.Sess.,
1963.

United States Supreme Court

Citizenship requirements, equal protection, see Cabell v. Chavez-Salido, U.S.Cal.1982, 102 S.Ct.
735, 454 U.S. 432, 70 L.Ed.2d 677.

State police citizenship as qualification, see Foley v. Connelie, U.S.N.Y.1978, 98 S.Ct. 1067, 435
U.S. 291, 55 L.Ed.2d 287.

Collateral References:

Cal Jur 3d Asslt, Etc. §216; Law Enf §§13, 15
Constitutionality of enactment or regulation forbidding or restricting employment of aliens in public

employment or on public works.  38 ALR3d 1213.
Validity of statute, ordinance, or regulation requiring fingerprinting of those engaging in specified

occupations.  41 ALR3d 732.
Validity of age requirement for state public office.  90 ALR3d 900.
Application of state law to age discrimination in employment.  96 ALR3d 195.
Validity, construction, and application of enactments relating to requirements of residency within or

near specified governmental unit as condition of continued employment for policemen or
firemen.  4 ALR4th 380.



Notes Of Decisions

Applicability, procedural bill of rights 7
Background checks 13
Class 4
Construction and application 2
Construction with other laws 3
Contracts 12
Documentation, procedural bill of rights 8
Enforcement of criteria, time for 11
Mental condition 5.5
Physical condition 5
Procedural bill of rights 6

Procedural bill of rights - In general 6
Procedural bill of rights - Applicability 7
Procedural bill of rights - Documentation 8
Procedural bill of rights - Privilege 9
Procedural bill of rights - Waiver 10

Privilege, procedural bill of rights 9
Time for enforcement of criteria 11
Waiver, procedural bill of rights 10
Validity 1

1. Validity

Provision of this section which requires peace officers to be citizens is sufficiently tailored in light of the aim to
limit the exercise of the sovereign's coercive police power over the community to citizens to sustain a challenge
when reviewed under the appropriate equal protection standard for such an exercise of sovereign power. Cabell
v. Chavez-Salido, U.S.Cal.1982, 102 S.Ct. 735, 454 U.S. 432, 70 L.Ed.2d 677. Constitutional Law 
3358(2); Officers And Public Employees  21

In light of Purdy and Fitzpatrick v. State of California (1969) 79 Cal.Rptr. 77, 456 P.2d 645, Labor C. §§ 1940
to 1947 (repealed), Educ.C. 1959 § 13123 (repealed), and this section requiring U.S. citizenship as prerequisite
to governmental employment or certification were invalid. 53 Op.Atty.Gen. 63, 2-6-70.

2. Construction and application

California National Guard members are required to satisfactorily complete an introductory course of training
prescribed by the Commission on Peace Officer Standards and Training before exercising powers of peace
officers when called into emergency state services by the Governor.Op.Atty.Gen. No. 02-604 (October 3,
2002), 2002 WL 31232708.

This section, setting forth minimum standards to be met by members of class of public officers or employees
declared by law to be peace officers or to have powers of peace officers, applies only to classes of public
officers or employees never before authorized to act as peace officers, which class may be declared by laws
effective after Sept. 15, 1961, to be peace officers or by such laws invested with the powers and duties of peace
officers. 38 Op.Atty.Gen. 88 (1961).

3. Construction with other laws

The Commission on Peace Officer Standards and Training may adopt a regulation authorizing the withdrawal or
cancellation of a valid certificate previously issued by it to a peace officer who has been adjudicated by a court
of competent jurisdiction as person falling within the peace officer disqualification provisions of Government



Code § 1029, subd.(a).  76 Op.Atty.Gen. 270, 12-8-93.

Where some but not all positions in state civil service class have peace officer powers, or some but not all
incumbents in positions in single state civil service class have such peace officer powers, there would be
improper classification since minimum requirements, duties and responsibilities of the two categories would be
different, contrary to classification standards established by § 18801, but, assuming proper classification, where
some but not all positions in state civil service class are given peace officer powers by this section effective
after Sept. 15, 1961, all positions and persons in positions in such class must meet minimum standards set forth
in this section. 38 Op.Atty.Gen. 88 (1961).

4. Class

The word "class," as used in this section setting forth minimum standards to be met by members of a class of
public officers or employees declared by law to be peace officers or to have the power of peace officers, does
not have the same meaning as the definition in § 18523, according to which it means a group of positions
sufficiently similar with respect to duties and responsibilities that the same title may reasonably and fairly be
used to designate each position allocated to the class and that substantially same tests of fitness may be used
and that substantially the same minimum qualifications may be required and that the same salary range may be
made to apply with equity. 38 Op.Atty.Gen. 88 (1961).

5. Physical condition

The selection of applicants for employment in public safety classes may not be limited to those who are in
perfect physical condition, regardless of the ability of others to perform the job, however, any physical standard
for employment in such classes may be adopted which is demonstrably related to successful job performance.
62 Op.Atty.Gen. 180, 4-17-79.

5.5. Mental condition

Given strength of evidence proffered by county's mental health expert and two police experts supporting
county's adoption of conclusion of administrative law judge (ALJ) that former deputy sheriff should be retired
from her position due to her mental condition, remand by Court of Appeal following its reversal of superior
court's grant of writ of mandate to former deputy would have been an idle act. Sager v. County of Yuba (App. 3
Dist. 2007) 68 Cal.Rptr.3d 1, 156 Cal.App.4th 1049. Mandamus  187.10; Sheriffs And Constables  21

Evidence proffered by county's mental health expert and two police experts was sufficient to support county's
adoption of conclusion of administrative law judge (ALJ) that former deputy sheriff should be retired from her
position due to her mental condition; police experts opined that she was not mentally fit to work as a peace
officer, and mental health expert testified that she did not possess the skills of anger management, ability to
engage in teamwork, ability to accept criticism, and ability to exercise sound judgment required of a peace
officer. Sager v. County of Yuba (App. 3 Dist. 2007) 68 Cal.Rptr.3d 1, 156 Cal.App.4th 1049. Sheriffs And
Constables  21

6. Procedural bill of rights — In general

When municipality permits peace officer to begin work provisionally and to obtain the benefits of employment
including full pay while background investigation is ongoing, the Public Safety Officers Procedural Bill of
Rights Act applies whether a personnel matter arises out of conduct prior to employment or during employment.
County of Riverside v. Superior Court (2002) 118 Cal.Rptr.2d 167, 27 Cal.4th 793, 42 P.3d 1034. Municipal
Corporations  185(3)

7.  —  —  Applicability, procedural bill of rights

By conditionally hiring police officer who was terminated from his employment with city, county subjected its
background investigation of officer to disclosure requirements of the Public Safety Officers Procedural Bill of
Rights Act; county's background investigation file was, on account of the decision to hire officer, available to



every law enforcement agency to which officer applied, regardless of whether the personnel matter giving rise
to officer's termination arose out of conduct prior to employment or during employment. County of Riverside v.
Superior Court (2002) 118 Cal.Rptr.2d 167, 27 Cal.4th 793, 42 P.3d 1034. Counties  67

Where adverse comments arise out of a background investigation of a peace officer, the very purpose of which
was to assess the officer's qualifications for continued employment, the Public Safety Officers Procedural Bill
of Rights Act applies, whether or not the comments are prepared and filed prior to termination. County of
Riverside v. Superior Court (2002) 118 Cal.Rptr.2d 167, 27 Cal.4th 793, 42 P.3d 1034. Municipal Corporations

 185(3)

8.  —  —  Documentation, procedural bill of rights

Memorandum from county's background investigator summarized the findings of background investigation that
was ongoing during police officer's employment with county, which background investigation unquestionably
constituted a "personnel matter" under Public Safety Officers Procedural Bill of Rights Act and, thus,
memorandum was subject to Act's disclosure requirements, even though memorandum was created after police
officer was discharged from county's employment. County of Riverside v. Superior Court (2002) 118
Cal.Rptr.2d 167, 27 Cal.4th 793, 42 P.3d 1034. Counties  67

9.  —  —  Privilege, procedural bill of rights

Assuming deliberative process privilege, official information privilege, and the informant privilege otherwise
applied, specific provisions of the Public Safety Officers Procedural Bill of Rights Act, giving peace officers a
right to view adverse comments in their personnel files, took precedence over these statutory and common law
privileges on which county relied to attempt to prevent discharged probationary police officer from having
access to his background investigation file. County of Riverside v. Superior Court (2002) 118 Cal.Rptr.2d 167,
27 Cal.4th 793, 42 P.3d 1034. Witnesses  216(1)

Former probationary police officer's express waiver of his right under the Public Safety Officers Procedural Bill
of Rights Act to view county's background investigation file was enforceable, where officer knew or should
have known the full consequences of that waiver. County of Riverside v. Superior Court (2002) 118 Cal.Rptr.2d
167, 27 Cal.4th 793, 42 P.3d 1034. Counties  67

10.  —  —  Waiver, procedural bill of rights

Public Safety Officers Procedural Bill of Rights Act is, like many other statutory schemes enacted for the
protection of a class of employees, not subject to blanket waiver. County of Riverside v. Superior Court (2002)
118 Cal.Rptr.2d 167, 27 Cal.4th 793, 42 P.3d 1034. Municipal Corporations  180(1)

Where a peace officer's waiver is limited to a background investigation of matters that arose prior to
employment, and where the waiver expires after one year, so the officer is not subject to continuing
investigation long after being hired, enforcement of the waiver would not undermine the public purpose of the
Public Safety Officers Procedural Bill of Rights Act; rather, in such a case, enforcement of the waiver would
serve that purpose by facilitating an earlier hiring date for new peace officers who are transferring from other
agencies and would be consistent with stable employer-employee relations between peace officers and their
employers. County of Riverside v. Superior Court (2002) 118 Cal.Rptr.2d 167, 27 Cal.4th 793, 42 P.3d 1034.
Municipal Corporations  184(2)

A law enforcement agency cannot first grant peace officer status to a civilian, including full peace officer
powers, and then conduct its background investigation; waiver of the protections of the Public Safety Officers
Procedural Bill of Rights Act should only be sought in the case of an officer, who is already a peace officer at
the time of the waiver and is merely applying to transfer from one agency to another, or perhaps in the case of
an officer who is applying for a different position within the same agency. County of Riverside v. Superior
Court (2002) 118 Cal.Rptr.2d 167, 27 Cal.4th 793, 42 P.3d 1034. Municipal Corporations  184(2)

A limited waiver of the Public Safety Officers Procedural Bill of Rights Act by an existing peace officer is



enforceable, but the waiver of such an important right must be a voluntary and knowing act done with sufficient
awareness of the relevant circumstances and likely consequences. County of Riverside v. Superior Court (2002)
118 Cal.Rptr.2d 167, 27 Cal.4th 793, 42 P.3d 1034. Municipal Corporations  180(1)

11. Time for enforcement of criteria

A public agency must enforce the statutory criteria for peace officers at the time of hire, prior to a transfer
between agencies, and also possibly when an employee changes positions within the same agency. Pitts v. City
of Sacramento (App. 3 Dist. 2006) 41 Cal.Rptr.3d 838, 138 Cal.App.4th 853. Municipal Corporations 
184(2); Municipal Corporations  184.1

12. Contracts

Under California law, terms of reinstatement contract pertaining to former city police officer were not illegal
and against public policy; there was no showing that agreement contravened applicable government code,
municipal code, or mandates of Commission on Peace Officer Standards and Training (POST). Valentin v.
Todd, C.A.9 (Cal.)2007, 234 Fed.Appx. 436, 2007 WL 1296974, Unreported. Municipal Corporations 
185(14)

13. Background checks

Background check on Department of Health Care Services employee working as fraud investigation peace
officer could not be triggered solely by mandatory reinstatement of employee conducted pursuant to statute
applicable to permanent employees who are rejected during probation for a new position, despite statute
requiring that peace officers be of good moral character as determined by "thorough background investigation;"
although background checks were not limited to applicants who were not currently peace officers, employee did
not change positions as a result of his reinstatement. Hulings v. State Dept. of Health Care Services (App. 3
Dist. 2008) 72 Cal.Rptr.3d 81, 159 Cal.App.4th 1114, rehearing denied, review denied. States  53

Division 7. Miscellaneous

Chapter 17.5. Use Of A Foreign Language In Public Services

§ 7290. Short title 

     •     Research References

This chapter may be known and cited as the Dymally-Alatorre Bilingual Services Act.

CREDIT(S)
(Added by Stats.1973, c. 1182, p. 2468, § 1.)

Research References

Law Review And Journal Commentaries

Not-so-equal protection: Securing individuals of limited English proficiency with meaningful access
to medical services.  Barbara Plantiko, 32 Golden Gate U.L.Rev. 239 (2002).

Collateral References:



Witkin, Summary (9th ed) Const Law §747

§ 7291. Legislative intent 

     •     Research References

The Legislature hereby finds and declares that the effective maintenance and development of a free and
democratic society depends on the right and ability of its citizens and residents to communicate with their
government and the right and ability of the government to communicate with them.

The Legislature further finds and declares that substantial numbers of persons who live, work and pay taxes in
this state are unable, either because they do not speak or write English at all, or because their primary language
is other than English, effectively to communicate with their government.  The Legislature further finds and
declares that state and local agency employees frequently are unable to communicate with persons requiring
their services because of this language barrier.  As a consequence, substantial numbers of persons presently are
being denied rights and benefits to which they would otherwise be entitled.

It is the intention of the Legislature in enacting this chapter to provide for effective communication between all
levels of government in this state and the people of this state who are precluded from utilizing public services
because of language barriers.
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§ 7292. State agencies; bilingual employees 
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(a) Every state agency, as defined in Section 11000, except the State Compensation Insurance Fund, directly
involved in the furnishing of information or the rendering of services to the public whereby contact is made
with a substantial number of non-English-speaking people, shall employ a sufficient number of qualified
bilingual persons in public contact positions to ensure provision of information and services to the public, in the
language of the non-English-speaking person.

(b) For the purposes of this chapter, the furnishing of information or rendering of services includes, but is not
limited to, providing public safety, protection, or prevention, administering state benefits, implementing public
programs, managing public resources or facilities, holding public hearings, and engaging in any other state
program or activity that involves public contact.

CREDIT(S)
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"Substantial number of non-English-speaking people" defined, see Government Code § 7296.2.
"Sufficient number of qualified bilingual persons in public contact positions" defined, see

Government Code § 7296.4.

Law Review And Journal Commentaries

Not-so-equal protection: Securing individuals of limited English proficiency with meaningful access
to medical services.  Barbara Plantiko, 32 Golden Gate U.L.Rev. 239 (2002).
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§ 7293. Local public agencies; bilingual employees 
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Every local public agency, as defined in Section 54951, serving a substantial number of non-English-speaking
people, shall employ a sufficient number of qualified bilingual persons in public contact positions or as
interpreters to assist those in such positions, to ensure provision of information and services in the language of
the non-English-speaking person.  The determination of what constitutes a substantial number of
non-English-speaking people and a sufficient number of qualified bilingual persons shall be made by the local
agency.
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"Qualified bilingual person" defined for purposes of this Chapter, see Government Code § 7296.
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§ 7294. Implementation of chapter; obtaining bilingual employees 

An employee of a state or local agency, as defined by Sections 11000 and 54951, may not be dismissed to carry
out the purposes of this chapter.  A state or local public agency need only implement this chapter by filling
employee public contact positions made vacant by retirement or normal attrition.
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(Added by Stats.1973, c. 1182, p. 2469, § 1.)

§ 7295. Non-English translations 

Any materials explaining services available to the public shall be translated into any non-English language
spoken by a substantial number of the public served by the agency.  Whenever notice of the availability of
materials explaining services available is given, orally or in writing, it shall be given in English and in the



non-English language into which any materials have been translated.  The determination of when these
materials are necessary when dealing with local agencies shall be left to the discretion of the local agency.
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§ 7295.2. State agencies; materials explaining services; provision in non-English language 
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Every state agency which serves a substantial number of non-English-speaking people and which provides
materials in English explaining services shall also provide the same type of materials in any non-English
language spoken by a substantial number of the public served by the agency.  Whenever notice of the
availability of materials explaining services available is given, orally or in writing, it shall be given in English
and in the non-English language into which any materials have been translated.  This section shall not be
interpreted to require verbatim translations of any materials provided in English by a state agency.
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Department of Rehabilitation, closing the record of services, notification requirements, see 9 Cal.
Code of Regs. § 7181.
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§ 7295.4. Distribution of materials written in a non-English language; translation aids, guides or
assistance 
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Whenever a state agency finds that the factors listed in both subdivisions (a) and (c) or (b) and (c) exist, it shall
distribute the applicable written materials in the appropriate non-English language through its local offices or
facilities to non-English-speaking persons, or, as an alternative, the state agency may instead elect to furnish
translation aids, translation guides, or provide assistance, through use of a qualified bilingual person, at its local
offices or facilities in completing English forms or questionnaires and in understanding English forms, letters,
or notices:

(a) The written materials, whether forms, applications, questionnaires, letters, or notices solicit or require the
furnishing of information from an individual or provide that individual with information.

(b) The information solicited, required, or furnished affects or may affect the individual's rights, duties, or
privileges with regard to that agency's services or benefits.

(c) The local office or facility of the agency with which the individual is dealing, serves a substantial number of
non-English-speaking persons.
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Preferred placement for children ages eleven or twelve, availability of before or after school
programs, see Education Code § 8263.4.

"Qualified bilingual persons" defined for purposes of this Chapter, see Government Code § 7296.

§ 7296.4. A sufficient number of qualified bilingual persons in public contact positions 

As used in Section 7292, "a sufficient number of qualified bilingual persons in public contact positions" is the
number required to provide the same level of services to non-English-speaking persons as is available to
English-speaking persons seeking these services.  However, where the local office or facility of the state
employs the equivalent of 25 or fewer regular, full-time employees, it shall constitute compliance with the
requirements of this chapter if a sufficient number of qualified bilingual persons are employed in public contact
positions, or as qualified interpreters to assist those in those positions, to provide the same level of services to
non-English-speaking persons as is available to English-speaking persons seeking the services from the office
or facility.
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§ 7296. Qualified bilingual persons; qualified bilingual employee; qualified interpreter 
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(a) As used in this chapter, a "qualified bilingual person," "qualified bilingual employee," or "qualified
interpreter" is a person who is proficient in both the English language and the non-English language to be used.
For any state agency, "qualified" means one of the following:

(1) A bilingual person or employee who the State Personnel Board has tested and certified as proficient in the
ability to understand and convey in English and a non-English language commonly used terms and ideas,
including terms and ideas regularly used in state government.

(2) A bilingual employee who was tested and certified by a state agency or other testing authority approved by
the State Personnel Board as proficient in the ability to understand and convey in English and a non-English
language commonly used terms and ideas, including terms and ideas regularly used in state government.

(3) An interpreter who has met the testing or certification standards established by the State Personnel Board for
outside or contract interpreters, as proficient in the ability to communicate commonly used terms and ideas
between the English language and the non-English language to be used and has knowledge of basic interpreter
practices, including, but not limited to, confidentiality, neutrality, accuracy, completeness, and transparency.

(b) The determination of what constitutes "qualified" for local agencies, shall be left to the discretion of the
local agency.
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State Personnel Board, generally, see Const. Art. 7, § 2 et seq. and Government Code § 18650 et seq.

§ 7296.2. Substantial number of non-English-speaking people 
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As used in Sections 7292 and 7295.2, a "substantial number of non-English-speaking people" are members of a
group who either do not speak English, or who are unable to effectively communicate in English because it is
not their native language, and who comprise 5 percent or more of the people served by any local office or
facility of a state agency.
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Bilingual persons in public contact positions, see Labor Code § 105.
Duties of the Division of Apprenticeship Standards, availability of information for non-English

speakers, see Labor Code § 3099.3.
Preferred placement for children ages eleven or twelve, availability of before or after school

programs, see Education Code § 8263.4.

§ 7297. Public contact position 

As used in this chapter, a "public contact position" is a position determined by the agency to be one which
emphasizes the ability to meet, contact and deal with the public in the performance of the agency's functions.

CREDIT(S)
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§ 7298. Schools and education; application of chapter 

The provisions of this chapter are not applicable to school districts, county boards of education, or the office of
a county superintendent of schools.
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§ 7299.1. Telephone-based interpretation services; employment of qualified bilingual persons; use of
existing funds 
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State agencies may, utilizing existing funds, contract for telephone-based interpretation services in addition to
employing qualified bilingual persons in public contact positions.
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(Added by Stats.1991, c. 376 (A.B.483), § 1.  Amended by Stats.2007, c. 259 (A.B.67), § 6.)

Research References

Cross References

"Qualified bilingual persons" defined for purposes of this Chapter, see Government Code § 7296.

§ 7299.4. State agencies; implementation plans; surveys; reports 

     •     Historical Notes     •     Research References

(a) Notwithstanding any other provision in this chapter, each state agency shall conduct an assessment and
develop and update an implementation plan that complies with the requirements of this chapter.

(b) Each agency shall conduct a survey of each of its local offices every two years to determine all of the
following:

(1) The number of public contact positions in each local office.

(2) The number of qualified bilingual employees in public contact positions in each local office, and the
languages they speak, other than English.

(3) The number and percentage of non-English-speaking people served by each local office, broken down by
native language.

(4) The number of anticipated vacancies in public contact positions.

(5) Whether the use of other available options, including contracted telephone-based interpretation services, in
addition to qualified bilingual persons in public contact positions, is serving the language needs of the people
served by the agency.

(6) A list of all written materials that are required to be translated or otherwise made accessible to non- or
limited-English-speaking individuals by Sections 7295.2 and 7295.4.

(7) A list of materials identified in paragraph (6) that have been translated and languages into which they have
been translated.

(8) The number of additional qualified bilingual public contact staff, if any, needed at each local office to
comply with this chapter.

(9) Any other relevant information requested by the State Personnel Board.

(c) Each agency shall calculate the percentage of non-English-speaking people served by each local office by
rounding the percentage arrived at to the nearest whole percentage point.

The survey results shall be reported on forms provided by the State Personnel Board, and delivered to the board
not later than October 1 of every even-numbered year beginning with 2008.

(d) Beginning in 2009 and in every odd-numbered year thereafter, each state agency shall develop an
implementation plan that, at a minimum, addresses all of the following:

(1) The name, position, and contact information of the employee designated by the agency to be responsible for



overseeing implementation of the plan.

(2) A description of the agency's procedures for identifying written materials that need to be translated.

(3) A description of the agency's procedures for identifying language needs at local offices and assigning
qualified bilingual staff.

(4) A description of how the agency recruits qualified bilingual staff.

(5) A description of any training the agency provides to its staff on the provision of services to non- or
limited-English-speaking individuals.

(6) A detailed description of how the agency plans to address any deficiencies in meeting the requirements of
this chapter, including, but not limited to, the failure to translate written materials or employ sufficient numbers
of qualified bilingual employees in public contact positions at local offices, the proposed actions to be taken to
address the deficiencies, and the proposed dates by when the deficiencies can be remedied.

(7) A description of the agency's procedures for accepting and resolving complaints of an alleged violation of
this chapter.

(8) A description of how the agency complies with any federal or other state laws that require the provision of
linguistically accessible services to the public.

(9) Any other relevant information requested by the State Personnel Board.

(e) In developing its implementation plan in 2003, each state agency may rely upon data gathered from its 2002
survey.

(f) Each state agency shall submit its implementation plan to the State Personnel Board no later than October 1
of each applicable year.  The board shall review each plan, and, if it determines that the plan fails to address the
identified deficiencies, the board shall order the agency to supplement or make changes to its plan.  A state
agency that has been determined to be deficient shall report to the State Personnel Board every six months on
its progress in addressing the identified deficiencies.

(g) If the board determines that a state agency has not made reasonable progress toward complying with this
chapter, the board may issue orders that it deems appropriate to effectuate the purposes of this chapter.
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Historical And Statutory Notes

Governor Davis issued the following signing message regarding Stats.2002, c. 1124 (A.B.3000):
"To the Members of the California Legislature:
"I am signing Assembly Bill No. 3000, which is the omnibus General Government trailer bill related to

implementation of the Budget Act of 2002-03.  However, I am directing the Department of
Consumer Affairs, Bureau of Barbering and Cosmetology to implement this bill in a manner that
maximizes security for staff and ensures the integrity of the examination process.

"In addition, due to the limited resources available following significant reductions to its budget, the
Legislature should anticipate a report that reflects the difficulty the Technology, Trade and
Commerce Agency will encounter in redirecting personnel to perform the additional tasks required
by this bill given the reductions imposed by the budget.



"Sincerely,
"GRAY DAVIS"
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Dymally-Alatorre Bilingual Services Act, implementation, see Labor Code § 176.
"Qualified bilingual employee" defined for purposes of this Chapter, see Government Code § 7296.
State Personnel Board, generally, see Const. Art. 7, § 2 et seq. and Government Code § 18650 et seq.

§ 7299. Implementation of chapter; funds, federal law, and civil service 

The provisions of this act shall be implemented to the extent that local, state or federal funds are available, and
to the extent permissible under federal law and the provisions of civil service law governing the state and local
agencies.
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§ 7299.2. Informing of responsibilities under chapter; technical assistance 
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The State Personnel Board shall be responsible for informing state agencies of their responsibilities under this
chapter and providing state agencies with technical assistance, upon request on a reimbursable basis.
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State Personnel Board, generally, see Const. Art. 7, § 2 et seq. and Government Code § 18650 et seq.

§ 7299.5. Exemptions from survey and reporting requirements 
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The State Personnel Board may exempt state agencies from the requirements of Section 7299.4, where the State
Personnel Board determines that any of the following conditions apply:

(a) The agency's primary mission does not include responsibility for furnishing information or rendering
services to the public.

(b) The agency has consistently received such limited public contact with the non-English-speaking public that
it has not been required to employ bilingual staff under Section 7292 and the agency employs fewer than the
equivalent of 25 full-time employees in public contact positions.

In order to receive an exemption, each state agency shall annually petition the State Personnel Board for the
exemption and receive approval in writing by the date established by the board.  An agency may receive an



exemption for up to five consecutive surveys or implementation plans, if it demonstrates that it meets the
requirements of subdivision (a) or (b), and provides all required documentation to the State Personnel Board.
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§ 7299.6. Results of survey; report to Legislature 
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The State Personnel Board shall review the results of the surveys and implementation plans required to be made
by Section 7299.4, compile this data, and provide a report to the Legislature every two years.  The report shall
identify significant problems or deficiencies and propose solutions where warranted.
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Governor Davis issued the following signing message regarding Stats.2002, c. 1124 (A.B.3000):
"To the Members of the California Legislature:
"I am signing Assembly Bill No. 3000, which is the omnibus General Government trailer bill related to

implementation of the Budget Act of 2002-03.  However, I am directing the Department of
Consumer Affairs, Bureau of Barbering and Cosmetology to implement this bill in a manner that
maximizes security for staff and ensures the integrity of the examination process.

"In addition, due to the limited resources available following significant reductions to its budget, the
Legislature should anticipate a report that reflects the difficulty the Technology, Trade and
Commerce Agency will encounter in redirecting personnel to perform the additional tasks required
by this bill given the reductions imposed by the budget.

"Sincerely,
"GRAY DAVIS"

Research References

Cross References

State Personnel Board, generally, see Const. Art. 7, § 2 et seq. and Government Code § 18650 et seq.

§ 7299.8. Legislative intent 
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It is not the intent of the Legislature in enacting this chapter to prohibit the establishment of bilingual positions,
or printing of materials, or use of qualified interpreters, where less than 5 percent of the people served do not
speak English or are unable to communicate effectively, as determined appropriate by the state or local agency.
It is not the intent of the Legislature in enacting this chapter to require that all public contact positions be filled
with qualified bilingual persons.
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"Qualified interpreter" defined for purposes of this Chapter, see Government Code § 7296.

Chapter 26.5. Interagency Responsibilities For Providing Services To Children With Disabilities

§ 7570. Maximum utilization of resources 
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Ensuring maximum utilization of all state and federal resources available to provide a child with a disability, as
defined in Section 1401(3) of Title 20 of the United States Code, with a free appropriate public education, the
provision of related services, as defined in Section 1401(26) of Title 20 of the United States Code, and
designated instruction and services, as defined in Section 56363 of the Education Code, to a child with a
disability, shall be the joint responsibility of the Superintendent of Public Instruction and the Secretary of the
Health and Human Services Agency.  The Superintendent of Public Instruction shall ensure that this chapter is
carried out through monitoring and supervision.
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Section 1 of Stats.1984, c. 1747, provides:
"The Legislature hereby finds and declares that a number of state and federal programs make funds

available for the provision of education and related services to children with handicaps who are of
school age.  The Legislature further finds and declares that California has not maximized, or
sufficiently coordinated existing state programs, in providing supportive services which are
necessary to assist a handicapped child to benefit from special education.

"It is the intent of the Legislature that existing services rendered by state and local government agencies
serving handicapped children be maximized and coordinated.  It is the further intent of the
Legislature that specific state and local interagency responsibilities be clarified by this act in order to
better serve the educational needs of the state's handicapped children."
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"Child" defined for purposes of this Chapter, see Government Code § 7584.

Code Of Regulations References

Joint regulations for handicapped children, general provisions, see 2 Cal. Code of Regs. § 60000 et
seq.
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Taking a risk with at-risk kids.  Sherri Sobel and Nancy M. Shea, 3 J. Center for Families, Child &
Cts. 87 (2001).
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Witkin, Summary (9th ed) P & C §§13, 14
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§ 7571. Assumption of responsibilities; department and county agencies to be designated 

The Secretary of the Health and Human Services Agency may designate a department of state government to
assume the responsibilities described in Section 7570.  The secretary, or his or her designee, also shall designate
a single agency in each county to coordinate the service responsibilities described in Section 7572.
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§ 7572. Assessments; provision of related services or designated instruction and services 
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(a) A child shall be assessed in all areas related to the suspected disability by those qualified to make a
determination of the child's need for the service before any action is taken with respect to the provision of
related services or designated instruction and services to a child, including, but not limited to, services in the
areas of, occupational therapy, physical therapy, psychotherapy, and other mental health assessments.  All
assessments required or conducted pursuant to this section shall be governed by the assessment procedures
contained in Article 2 (commencing with Section 56320) of Chapter 4 of Part 30 of the Education Code.

(b) Occupational therapy and physical therapy assessments shall be conducted by qualified medical personnel
as specified in regulations developed by the State Department of Health Services in consultation with the State
Department of Education.

(c) Psychotherapy and other mental health assessments shall be conducted by qualified mental health
professionals as specified in regulations developed by the State Department of Mental Health, in consultation
with the State Department of Education, pursuant to this chapter.

(d) A related service or designated instruction and service shall only be added to the child's individualized
education program by the individualized education program team, as described in Part 30 (commencing with
Section 56000) of the Education Code, if a formal assessment has been conducted pursuant to this section, and a
qualified person conducting the assessment recommended the service in order for the child to benefit from



special education.  In no case shall the inclusion of necessary related services in a pupil's individualized
education plan be contingent upon identifying the funding source.  Nothing in this section shall prevent a parent
from obtaining an independent assessment in accordance with subdivision (b) of Section 56329 of the
Education Code, which shall be considered by the individualized education program team.

(1) Whenever an assessment has been conducted pursuant to subdivision (b) or (c), the recommendation of the
person who conducted the assessment shall be reviewed and discussed with the parent and with appropriate
members of the individualized education program team prior to the meeting of the individualized education
program team.  When the proposed recommendation of the person has been discussed with the parent and there
is disagreement on the recommendation pertaining to the related service, the parent shall be notified in writing
and may require the person who conducted the assessment to attend the individualized education program team
meeting to discuss the recommendation.  The person who conducted the assessment shall attend the
individualized education program team meeting if requested.  Following this discussion and review, the
recommendation of the person who conducted the assessment shall be the recommendation of the
individualized education program team members who are attending on behalf of the local educational agency.

(2) If an independent assessment for the provision of related services or designated instruction and services is
submitted to the individualized education program team, review of that assessment shall be conducted by the
person specified in subdivisions (b) and (c).  The recommendation of the person who reviewed the independent
assessment shall be reviewed and discussed with the parent and with appropriate members of the individualized
education program team prior to the meeting of the individualized education program team.  The parent shall be
notified in writing and may request the person who reviewed the independent assessment to attend the
individualized education program team meeting to discuss the recommendation.  The person who reviewed the
independent assessment shall attend the individualized education program team meeting if requested.
Following this review and discussion, the recommendation of the person who reviewed the independent
assessment shall be the recommendation of the individualized education program team members who are
attending on behalf of the local agency.

(3) Any disputes between the parent and team members representing the public agencies regarding a
recommendation made in accordance with paragraphs (1) and (2) shall be resolved pursuant to Chapter 5
(commencing with Section 56500) of Part 30 of the Education Code.

(e) Whenever a related service or designated instruction and service specified in subdivision (b) or (c) is to be
considered for inclusion in the child's individualized educational program, the local education agency shall
invite the responsible public agency representative to meet with the individualized education program team to
determine the need for the service and participate in developing the individualized education program.  If the
responsible public agency representative cannot meet with the individualized education program team, then the
representative shall provide written information concerning the need for the service pursuant to subdivision (d).
Conference calls, together with written recommendations, are acceptable forms of participation.  If the
responsible public agency representative will not be available to participate in the individualized education
program meeting, the local educational agency shall ensure that a qualified substitute is available to explain and
interpret the evaluation pursuant to subdivision (d) of Section 56341 of the Education Code.  A copy of the
information shall be provided by the responsible public agency to the parents or any adult pupil for whom no
guardian or conservator has been appointed.

CREDIT(S)
(Added by Stats.1984, c. 1747, § 2, operative July 1, 1986.  Amended by Stats.1985, c. 1274, § 1, eff. Sept. 30,
1985; Stats.1992, c. 759 (A.B.1248), § 71, eff. Sept. 21, 1992.)

Research References

Cross References



"Child" defined for purposes of this Chapter, see Government Code § 7584.
Department of Health Services, generally, see Health and Safety Code § 100100 et seq.
Department of Mental Health, generally, see Welfare and Institutions Code § 4000 et seq.
"Pupil" defined for purposes of this Chapter, see Government Code § 7584.
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Professional medical care providers, physicians, treatment services, see 22 Cal. Code of Regs. §
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§ 7572.5. Seriously emotionally disturbed child; expanded individualized education program team;
individualized education program 
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(a) When an assessment is conducted pursuant to Article 2 (commencing with Section 56320) of Chapter 4 of
Part 30 of the Education Code, which determines that a child is seriously emotionally disturbed, as defined in
Section 300.8 of Title 34 of the Code of Federal Regulations, and any member of the individualized education
program team recommends residential placement based on relevant assessment information, the individualized
education program team shall be expanded to include a representative of the county mental health department.

(b) The expanded individualized education program team shall review the assessment and determine whether:

(1) The child's needs can reasonably be met through any combination of nonresidential services, preventing the
need for out-of-home care.

(2) Residential care is necessary for the child to benefit from educational services.

(3) Residential services are available that address the needs identified in the assessment and that will ameliorate
the conditions leading to the seriously emotionally disturbed designation.

(c) If the review required in subdivision (b) results in an individualized education program that calls for
residential placement, the individualized education program shall include all of the items outlined in Section
56345 of the Education Code, and shall also include:

(1) Designation of the county mental health department as lead case manager.  Lead case management
responsibility may be delegated to the county welfare department by agreement between the county welfare
department and the designated county mental health department.  The county mental health department shall
retain financial responsibility for the provision of case management services.

(2) Provision for a review of the case progress, the continuing need for out-of-home placement, the extent of
compliance with the individualized education program, and progress toward alleviating the need for
out-of-home care, by the full individualized education program team at least every six months.

(3) Identification of an appropriate residential facility for placement with the assistance of the county welfare
department as necessary.
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Cost reimbursement and urgency effective provisions relating to Stats.2005, c. 677 (S.B.512), see
Historical and Statutory Notes under Civil Code § 1798.3.

Research References

Cross References

"Child" defined for purposes of this Chapter, see Government Code § 7584.
Child welfare, family reunification and maintenance pilot program, see Welfare and Institutions

Code § 16500.5 et seq.
Community treatment facility programs, see Welfare and Institutions Code § 4094.2.
County wrap-around services pilot project, see Welfare and Institutions Code§ 18250 et seq.
Department of Health Services, generally, see Health and Safety Code § 100100 et seq.
Department of Mental Health, generally, see Welfare and Institutions Code § 4000 et seq.
Family preservation program funds, see Welfare and Institutions Code § 16500.65.
Funding for twenty-four hour out-of-home care, see Welfare and Institutions Code § 18355.
Group home programs, placement, see Welfare and Institutions Code § 11462.01.
Intensive foster care programs, see Welfare and Institutions Code § 18358 et seq.
Notice of specific case to director, assignment of case for review and assessment to private provider,

see Welfare and Institutions Code § 5694.7.
Payments for twenty-four hour out-of-home care, see Welfare and Institutions Code § 18350.
Reimbursement for costs of 24-hour out-of-home care, limitations upon multiple sources, see

Welfare and Institutions Code § 18355.5.
Review of determination of eligibility for payment for twenty-four hour out-of-home care, see

Welfare and Institutions Code § 18354.
Special education programs for exceptional needs individuals, inter-district transfers, funding

provisions, see Education Code § 56325.
Timelines affecting special education programs, see Education Code § 56043.

Collateral References:

Witkin, Summary (9th ed) P & C §13
Cal Jur 3d Pub Aid §11

Notes Of Decisions

Least restrictive environment 1
Residential placement 2

1. Least restrictive environment

While every effort is to be made to place handicapped student in least restrictive environment pursuant to
Individuals with Disabilities Education Act (IDEA) and California law, it must be least restrictive environment
which also meets child's individualized education program (IEP) goals. County of San Diego v. California
Special Educ. Hearing Office, C.A.9 (Cal.)1996, 93 F.3d 1458. Schools  148(2.1)



2. Residential placement

Under Individuals with Disabilities Education Act (IDEA) and California law, county could not show by
preponderance of evidence that residential placement of seriously emotionally disturbed (SED) minor was
unnecessary for minor to accomplish her individualized education program (IEP) goals; despite argument that
day treatment was least restrictive environment available, evidence showed that day program failed to meet IEP
goals. County of San Diego v. California Special Educ. Hearing Office, C.A.9 (Cal.)1996, 93 F.3d 1458.
Schools  155.5(4)

§ 7572.55. Seriously emotionally disturbed child with a disability; out-of-state residential placement 

     •     Research References

(a) Residential placements for a child with a disability who is seriously emotionally disturbed may be made
out-of-state only after in-state alternatives have been considered and are found not to meet the child's needs and
only when the requirements of Section 7572.5, and subdivision (e) of Section 56365 of the Education Code
have been met.  The local education agency shall document the alternatives to out-of-state residential placement
that were considered and the reasons why they were rejected.

(b) Out-of-state placements shall be made only in a privately operated school certified by the California
Department of Education.

(c) A plan shall be developed for using less restrictive alternatives and in-state alternatives as soon as they
become available, unless it is in the best educational interest of the child to remain in the out-of-state school.  If
the child is a ward or dependent of the court, this plan shall be documented in the record.

CREDIT(S)
(Added by Stats.1994, c. 1128 (A.B.1892), § 1.)

Research References

Cross References

"Child" defined for purposes of this Chapter, see Government Code § 7584.

§ 7573. Special education and related services 
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The Superintendent of Public Instruction shall ensure that local education agencies provide special education
and those related services and designated instruction and services contained in a child's individualized
education program that are necessary for the child to benefit educationally from his or her instructional
program.  Local education agencies shall be responsible only for the provision of those services which are
provided by qualified personnel whose employment standards are covered by the Education Code and
implementing regulations.

CREDIT(S)
(Added by Stats.1984, c. 1747, § 2, operative July 1, 1986.)

Research References



Cross References

"Child" defined for purposes of this Chapter, see Government Code § 7584.
Special education programs for exceptional needs individuals, inter-district transfers, funding

provisions, see Education Code § 56325.

Notes Of Decisions

Enforcement 1

1. Enforcement

Special education local plan area and county special education unit had no cause of action to seek judicial
enforcement of county's obligation to provide Individuals with Disabilities Education Act (IDEA) mental health
services for persons with exceptional needs and to repay area and unit for funds spent to provide services;
statutory and regulatory scheme vested cause of action in Superintendent of Public Instruction, and
administrative remedy available to agencies, provided by IDEA, state statute, and regulations, was adequate and
exclusive. Tri-County Special Educ. Local Plan Area v. County of Tuolumne (App. 5 Dist. 2004) 19
Cal.Rptr.3d 884, 123 Cal.App.4th 563. Counties  140

Action by special education local plan area seeking to force county to continue providing mental health services
did not assert duties under unenforceable unfunded state mandate where, although legislature reduced to
nominal level funding to counties for Individuals with Disabilities Education Act (IDEA) programs, legislature
did not specifically identify mental health services mandate as unfunded. Tri-County Special Educ. Local Plan
Area v. County of Tuolumne (App. 5 Dist. 2004) 19 Cal.Rptr.3d 884, 123 Cal.App.4th 563. States  111
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(a)(1) Notwithstanding any other provision of law, the State Department of Health Services, or any designated
local agency administering the California Children's Services, shall be responsible for the provision of
medically necessary occupational therapy and physical therapy, as specified by Article 5 (commencing with
Section 123800) of Chapter 3 of Part 2 of Division 106 of the Health and Safety Code, by reason of medical
diagnosis and when contained in the child's individualized education program.

(2) Related services or designated instruction and services not deemed to be medically necessary by the State
Department of Health Services, that the individualized education program team determines are necessary in
order to assist a child to benefit from special education, shall be provided by the local education agency by
qualified personnel whose employment standards are covered by the Education Code and implementing
regulations.

(b) The department shall determine whether a California Children's Services eligible pupil, or a pupil with a
private medical referral needs medically necessary occupational therapy or physical therapy.  A medical referral
shall be based on a written report from a licensed physician and surgeon who has examined the pupil.  The
written report shall include the following:

(1) The diagnosed neuromuscular, musculoskeletal, or physical disabling condition prompting the referral.

(2) The referring physician's treatment goals and objectives.

(3) The basis for determining the recommended treatment goals and objectives, including how these will



ameliorate or improve the pupil's diagnosed condition.

(4) The relationship of the medical disability to the pupil's need for special education and related services.

(5) Relevant medical records.

(c) The department shall provide the service directly or by contracting with another public agency, qualified
individual, or a state-certified nonpublic nonsectarian school or agency.

(d) Local education agencies shall provide necessary space and equipment for the provision of occupational
therapy and physical therapy in the most efficient and effective manner.

(e) The department shall also be responsible for providing the services of a home health aide when the local
education agency considers a less restrictive placement from home to school for a pupil for whom both of the
following conditions exist:

(1) The California Medical Assistance Program provides a life-supporting medical service via a home health
agency during the time in which the pupil would be in school or traveling between school and home.

(2) The medical service provided requires that the pupil receive the personal assistance or attention of a nurse,
home health aide, parent or guardian, or some other specially trained adult in order to be effectively delivered.

CREDIT(S)
(Added by Stats.1984, c. 1747, § 2, operative July 1, 1986.  Amended by Stats.1985, c. 1274, § 4, eff. Sept. 30,
1985; Stats.1992, c. 759 (A.B.1248), § 72, eff. Sept. 21, 1992; Stats.1996, c. 1023 (S.B.1497), § 82, eff. Sept.
29, 1996.)

Historical Notes

Historical And Statutory Notes

2008 Main Volume
Sections 507, 508 and 510 of Stats.1996, c. 1023 (S.B.1497), provide:
"SEC. 507. The Legislature finds and declares that any substantive changes made by Chapter 415 of the

Statutes of 1995 were unintended and contrary to the express provisions of Sections 171 and 172 of
Chapter 415 of the Statutes of 1995.

"SEC. 508. The Legislature intends both of the following:
"(a) When construing the effect of any of the provisions of Chapter 415 of the Statutes of 1995 from

January 1, 1996, to the date this measure takes effect, that a court apply the provisions in a manner
consistent with the changes to be made by this bill and Sections 171 and 172 of Chapter 415 of the
Statutes of 1995.

"(b) This bill makes substantive changes to the law solely to ensure that Chapter 415 of the Statutes of
1995 has only technical and nonsubstantive effect and to conform to Sections 171 and 172 of
Chapter 415 of the Statutes of 1995."

"SEC. 510. Any section of any act, other than the act for the maintenance of the codes, enacted by the
Legislature during the 1996 calendar year that takes effect on or before January 1, 1997, and that
amends, amends and renumbers, amends and repeals, amends, repeals, and adds, repeals, or repeals
and adds a section that is amended, or amended and renumbered, by this act, shall prevail over the
amendment, or amendment and renumbering, of that section by this act whether that act is enacted
prior to, or subsequent to, the enactment of this act.  Section 110597, as proposed to be added to the
Health and Safety Code by AB 2653, shall prevail over Section 110597, as proposed to be added to
the Health and Safety Code by this act, whether AB 2653 is enacted prior to, or subsequent to, the
enactment of this act, if AB 2653 is enacted by the Legislature during the 1996 calendar year, takes
effect on or before January 1, 1997, and adds Section 110597 to the Health and Safety Code.
Section 117924, as proposed to be added to the Health and Safety Code by SB 1966, shall prevail



over Section 117924, as proposed to be added to the Health and Safety Code by this act, whether SB
1966 is enacted prior to, or subsequent to, the enactment of this act, if SB 1966 is enacted by the
Legislature during the 1996 calendar year, takes effect on or before January 1, 1997, and adds
Section 117924 to the Health and Safety Code."

Subordination of legislation by Stats.1996, c. 1023 (S.B.1497), see Historical and Statutory Notes under
Business and Professions Code § 690.

Former § 7575, added as § 7800 by Stats.1983, c. 628, § 1, renumbered § 7575 and amended by
Stats.1984, c. 193, § 36, was renumbered § 7590 and amended by Stats.1986, c. 248, § 53.

Research References

Cross References

"Child" defined for purposes of this Chapter, see Government Code § 7584.
Department of Health Services, generally, see Health and Safety Code § 100100 et seq.
Determination that handicapped child is eligible for therapy by California children's service medical

therapy unit conference team, see Health and Safety Code § 123875.
Early childhood education programs, provision of medically necessary occupational and physical

therapy, see Education Code § 56426.7.
"Pupil" defined for purposes of this Chapter, see Government Code § 7584.
2008 Main Volume

Collateral References:

Witkin, Summary (9th ed) P & C §13
Cal Jur 3d Sch §27

§ 7576. Mental health services; local educational agencies; individualized education programs; referrals;
costs incurred prior to approval of individualized education program 
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(a) The State Department of Mental Health, or any community mental health service, as defined in Section 5602
of the Welfare and Institutions Code, designated by the State Department of Mental Health, is responsible for
the provision of mental health services, as defined in regulations by the State Department of Mental Health,
developed in consultation with the State Department of Education, if required in the individualized education
program of a pupil.  A local educational agency is not required to place a pupil in a more restrictive educational
environment in order for the pupil to receive the mental health services specified in his or her individualized
education program if the mental health services can be appropriately provided in a less restrictive setting.  It is
the intent of the Legislature that the local educational agency and the community mental health service
vigorously attempt to develop a mutually satisfactory placement that is acceptable to the parent and addresses
the educational and mental health treatment needs of the pupil in a manner that is cost-effective for both public
agencies, subject to the requirements of state and federal special education law, including the requirement that
the placement be appropriate and in the least restrictive environment.  For purposes of this section, "parent" is
as defined in Section 56028 of the Education Code.

(b) A local educational agency, individualized education program team, or parent may initiate a referral for
assessment of the social and emotional status of a pupil, pursuant to Section 56320 of the Education Code.
Based on the results of assessments completed pursuant to Section 56320 of the Education Code, an
individualized education program team may refer a pupil who has been determined to be an individual with
exceptional needs as defined in Section 56026 of the Education Code and who is suspected of needing mental
health services to a community mental health service if the pupil meets all of the criteria in paragraphs (1) to



(5), inclusive.  Referral packages shall include all documentation required in subdivision (c), and shall be
provided immediately to the community mental health service.

(1) The pupil has been assessed by school personnel in accordance with Article 2 (commencing with Section
56320) of Chapter 4 of Part 30 of the Education Code.  Local educational agencies and community mental
health services shall work collaboratively to ensure that assessments performed prior to referral are as useful as
possible to the community mental health service in determining the need for mental health services and the
level of services needed.

(2) The local educational agency has obtained written parental consent for the referral of the pupil to the
community mental health service, for the release and exchange of all relevant information between the local
educational agency and the community mental health service, and for the observation of the pupil by mental
health professionals in an educational setting.

(3) The pupil has emotional or behavioral characteristics that are all of the following:

(A) Are observed by qualified educational staff in educational and other settings, as appropriate.

(B) Impede the pupil from benefiting from educational services.

(C) Are significant as indicated by their rate of occurrence and intensity.

(D) Are associated with a condition that cannot be described solely as a social maladjustment or a temporary
adjustment problem, and cannot be resolved with short-term counseling.

(4) As determined using educational assessments, the pupil's functioning, including cognitive functioning, is at
a level sufficient to enable the pupil to benefit from mental health services.

(5) The local educational agency, pursuant to Section 56331 of the Education Code, has provided appropriate
counseling and guidance services, psychological services, parent counseling and training, or social work
services to the pupil pursuant to Section 56363 of the Education Code, or behavioral intervention as specified in
Section 56520 of the Education Code, as specified in the individualized education program and the
individualized education program team has determined that the services do not meet the educational needs of
the pupil, or, in cases where these services are clearly inadequate or inappropriate to meet the educational needs
of the pupil, the individualized education program team has documented which of these services were
considered and why they were determined to be inadequate or inappropriate.

(c) If referring a pupil to a community mental health service in accordance with subdivision (b), the local
educational agency or the individualized education program team shall provide the following documentation:

(1) Copies of the current individualized education program, all current assessment reports completed by school
personnel in all areas of suspected disabilities pursuant to Article 2 (commencing with Section 56320) of
Chapter 4 of Part 30 of the Education Code, and other relevant information, including reports completed by
other agencies.

(2) A copy of the parent's consent obtained as provided in paragraph (2) of subdivision (b).

(3) A summary of the emotional or behavioral characteristics of the pupil, including documentation that the
pupil meets the criteria set forth in paragraphs (3) and (4) of subdivision (b).

(4) A description of the counseling, psychological, and guidance services, and other interventions that have
been provided to the pupil, as provided in the individualized education program of the pupil, including the
initiation, duration, and frequency of these services, or an explanation of the reasons a service was considered
for the pupil and determined to be inadequate or inappropriate to meet his or her educational needs.

(d) Based on preliminary results of assessments performed pursuant to Section 56320 of the Education Code, a
local educational agency may refer a pupil who has been determined to be, or is suspected of being, an



individual with exceptional needs, and is suspected of needing mental health services, to a community mental
health service if a pupil meets the criteria in paragraphs (1) and (2).  Referral packages shall include all
documentation required in subdivision (e) and shall be provided immediately to the community mental health
service.

(1) The pupil meets the criteria in paragraphs (2) to (4), inclusive, of subdivision (b).

(2) Counseling and guidance services, psychological services, parent counseling and training, social work
services, and behavioral or other interventions as provided in the individualized education program of the pupil
are clearly inadequate or inappropriate in meeting his or her educational needs.

(e) If referring a pupil to a community mental health service in accordance with subdivision (d), the local
educational agency shall provide the following documentation:

(1) Results of preliminary assessments to the extent they are available and other relevant information including
reports completed by other agencies.

(2) A copy of the parent's consent obtained as provided in paragraph (2) of subdivision (b).

(3) A summary of the emotional or behavioral characteristics of the pupil, including documentation that the
pupil meets the criteria in paragraphs (3) and (4) of subdivision (b).

(4) Documentation that appropriate related educational and designated instruction and services have been
provided in accordance with Sections 300.34 and 300.39 of Title 34 of the Code of Federal Regulations.

(5) An explanation as to the reasons that counseling and guidance services, psychological services, parent
counseling and training, social work services, and behavioral or other interventions as provided in the
individualized education program of the pupil are clearly inadequate or inappropriate in meeting his or her
educational needs.

(f) The procedures set forth in this chapter are not designed for use in responding to psychiatric emergencies or
other situations requiring immediate response.  In these situations, a parent may seek services from other public
programs or private providers, as appropriate.  This subdivision does not change the identification and referral
responsibilities imposed on local educational agencies under Article 1 (commencing with Section 56300) of
Chapter 4 of Part 30 of the Education Code.

(g) Referrals shall be made to the community mental health service in the county in which the pupil lives.  If the
pupil has been placed into residential care from another county, the community mental health service receiving
the referral shall forward the referral immediately to the community mental health service of the county of
origin, which shall have fiscal and programmatic responsibility for providing or arranging for the provision of
necessary services.  In no event shall the procedures described in this subdivision delay or impede the referral
and assessment process.

(h) A county mental health agency does not have fiscal or legal responsibility for any costs it incurs prior to the
approval of an individualized education program, except for costs associated with conducting a mental health
assessment.

CREDIT(S)
(Added by Stats.1984, c. 1747, § 2, operative July 1, 1986.  Amended by Stats.1985, c. 1274, § 5, eff. Sept. 30,
1985; Stats.1996, c. 654 (A.B.2726), § 2; Stats.2004, c. 493 (S.B.1895), § 3, eff. Sept. 13, 2004; Stats.2007, c.
56 (A.B.685), § 98.)

Historical Notes

Historical And Statutory Notes



Section 1 of Stats.1996, c. 654 (A.B.2726), provides:
"(a) The fiscal and program responsibilities of community mental health services shall be the same

regardless of the location of placement.  Local education agencies and community mental health
services shall make out-of-state placements under Chapter 26.5 (commencing with Section 7570) of
Division 7 of Title 1 of the Government Code only if other options have been considered and are
determined to be inappropriate.  In making these placements, local education agencies and
community mental health services shall comply with relevant sections of the Education Code,
including Section 56365.

"(b) This section shall become operative on July 1, 1997."
For cost reimbursement, funding allocation, and urgency effective provisions relating to Stats.2004, c.

493 (S.B.1895), see Historical and Statutory Notes under Education Code § 56139.

Research References

Cross References

Department of Mental Health, generally, see Welfare and Institutions Code § 4000 et seq.
"Pupil" defined for purposes of this Chapter, see Government Code § 7584.

Law Review And Journal Commentaries

Taking a risk with at-risk kids.  Sherri Sobel and Nancy M. Shea, 3 J. Center for Families, Child &
Cts. 87 (2001).

Collateral References:

Witkin, Summary (9th ed) P & C §13

Notes Of Decisions

Enforcement 1

1. Enforcement

Special education local plan area and county special education unit had no cause of action to seek judicial
enforcement of county's obligation to provide Individuals with Disabilities Education Act (IDEA) mental health
services for persons with exceptional needs and to repay area and unit for funds spent to provide services;
statutory and regulatory scheme vested cause of action in Superintendent of Public Instruction, and
administrative remedy available to agencies, provided by IDEA, state statute, and regulations, was adequate and
exclusive. Tri-County Special Educ. Local Plan Area v. County of Tuolumne (App. 5 Dist. 2004) 19
Cal.Rptr.3d 884, 123 Cal.App.4th 563. Counties  140

Action by special education local plan area seeking to force county to continue providing mental health services
did not assert duties under unenforceable unfunded state mandate where, although legislature reduced to
nominal level funding to counties for Individuals with Disabilities Education Act (IDEA) programs, legislature
did not specifically identify mental health services mandate as unfunded. Tri-County Special Educ. Local Plan
Area v. County of Tuolumne (App. 5 Dist. 2004) 19 Cal.Rptr.3d 884, 123 Cal.App.4th 563. States  111
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(a) The State Department of Mental Health, or a community mental health service, as described in Section 5602
of the Welfare and Institutions Code, designated by the State Department of Mental Health, is responsible for
the provision of mental health services, as defined in regulations by the State Department of Mental Health,
developed in consultation with the State Department of Education, if required in the individualized education
program of a pupil.  A local educational agency is not required to place a pupil in a more restrictive educational
environment in order for the pupil to receive the mental health services specified in his or her individualized
education program if the mental health services can be appropriately provided in a less restrictive setting.  It is
the intent of the Legislature that the local educational agency and the community mental health service
vigorously attempt to develop a mutually satisfactory placement that is acceptable to the parent and addresses
the educational and mental health treatment needs of the pupil in a manner that is cost effective for both public
agencies, subject to the requirements of state and federal special education law, including the requirement that
the placement be appropriate and in the least restrictive environment.  For purposes of this section, "parent" is
as defined in Section 56028 of the Education Code.

(b) A local educational agency, individualized education program team, or parent may initiate a referral for
assessment of the social and emotional status of a pupil, pursuant to Section 56320 of the Education Code.
Based on the results of assessments completed pursuant to Section 56320 of the Education Code, an
individualized education program team may refer a pupil who has been determined to be an individual with
exceptional needs, as defined in Section 56026 of the Education Code, and who is suspected of needing mental
health services to a community mental health service if the pupil meets all of the criteria in paragraphs (1) to
(5), inclusive.  Referral packages shall include all documentation required in subdivision (c), and shall be
provided immediately to the community mental health service.

(1) The pupil has been assessed by school personnel in accordance with Article 2 (commencing with Section
56320) of Chapter 4 of Part 30 of Division 4 of Title 2 of the Education Code.  Local educational agencies and
community mental health services shall work collaboratively to ensure that assessments performed prior to
referral are as useful as possible to the community mental health service in determining the need for mental
health services and the level of services needed.

(2) The local educational agency has obtained written parental consent for the referral of the pupil to the
community mental health service, for the release and exchange of all relevant information between the local
educational agency and the community mental health service, and for the observation of the pupil by mental
health professionals in an educational setting.

(3) The pupil has emotional or behavioral characteristics that satisfy all of the following:

(A) Are observed by qualified educational staff in educational and other settings, as appropriate.

(B) Impede the pupil from benefiting from educational services.

(C) Are significant as indicated by their rate of occurrence and intensity.

(D) Are associated with a condition that cannot be described solely as a social maladjustment or a temporary
adjustment problem, and cannot be resolved with short-term counseling.

(4) As determined using educational assessments, the pupil's functioning, including cognitive functioning, is at
a level sufficient to enable the pupil to benefit from mental health services.

(5) The local educational agency, pursuant to Section 56331 of the Education Code, has provided appropriate
counseling and guidance services, psychological services, parent counseling and training, or social work
services to the pupil pursuant to Section 56363 of the Education Code, or behavioral intervention as specified in
Section 56520 of the Education Code, as specified in the individualized education program and the
individualized education program team has determined that the services do not meet the educational needs of



the pupil, or, in cases where these services are clearly inadequate or inappropriate to meet the educational needs
of the pupil, the individualized education program team has documented which of these services were
considered and why they were determined to be inadequate or inappropriate.

(c) If referring a pupil to a community mental health service in accordance with subdivision (b), the local
educational agency or the individualized education program team shall provide the following documentation:

(1) Copies of the current individualized education program, all current assessment reports completed by school
personnel in all areas of suspected disabilities pursuant to Article 2 (commencing with Section 56320) of
Chapter 4 of Part 30 of Division 4 of Title 2 of the Education Code, and other relevant information, including
reports completed by other agencies.

(2) A copy of the parent's consent obtained as provided in paragraph (2) of subdivision (b).

(3) A summary of the emotional or behavioral characteristics of the pupil, including documentation that the
pupil meets the criteria set forth in paragraphs (3) and (4) of subdivision (b).

(4) A description of the counseling, psychological, and guidance services, and other interventions that have
been provided to the pupil, as provided in the individualized education program of the pupil, including the
initiation, duration, and frequency of these services, or an explanation of the reasons a service was considered
for the pupil and determined to be inadequate or inappropriate to meet his or her educational needs.

(d) Based on preliminary results of assessments performed pursuant to Section 56320 of the Education Code, a
local educational agency may refer a pupil who has been determined to be, or is suspected of being, an
individual with exceptional needs, and is suspected of needing mental health services, to a community mental
health service if a pupil meets the criteria in paragraphs (1) and (2).  Referral packages shall include all
documentation required in subdivision (e) and shall be provided immediately to the community mental health
service.

(1) The pupil meets the criteria in paragraphs (2) to (4), inclusive, of subdivision (b).

(2) Counseling and guidance services, psychological services, parent counseling and training, social work
services, and behavioral or other interventions as provided in the individualized education program of the pupil
are clearly inadequate or inappropriate in meeting his or her educational needs.

(e) If referring a pupil to a community mental health service in accordance with subdivision (d), the local
educational agency shall provide the following documentation:

(1) Results of preliminary assessments to the extent they are available and other relevant information including
reports completed by other agencies.

(2) A copy of the parent's consent obtained as provided in paragraph (2) of subdivision (b).

(3) A summary of the emotional or behavioral characteristics of the pupil, including documentation that the
pupil meets the criteria in paragraphs (3) and (4) of subdivision (b).

(4) Documentation that appropriate related educational and designated instruction and services have been
provided in accordance with Sections 300.34 and 300.39 of Title 34 of the Code of Federal Regulations.

(5) An explanation of the reasons that counseling and guidance services, psychological services, parent
counseling and training, social work services, and behavioral or other interventions as provided in the
individualized education program of the pupil are clearly inadequate or inappropriate in meeting his or her
educational needs.

(f) The procedures set forth in this chapter are not designed for use in responding to psychiatric emergencies or
other situations requiring immediate response.  In these situations, a parent may seek services from other public
programs or private providers, as appropriate.  This subdivision does not change the identification and referral



responsibilities imposed on local educational agencies under Article 1 (commencing with Section 56300) of
Chapter 4 of Part 30 of Division 4 of Title 2 of the Education Code.

(g) Referrals shall be made to the community mental health service in the county in which the pupil lives.  If the
pupil has been placed into residential care from another county, the community mental health service receiving
the referral shall forward the referral immediately to the community mental health service of the county of
origin, which shall have fiscal and programmatic responsibility for providing or arranging for the provision of
necessary services.  The procedures described in this subdivision shall not delay or impede the referral and
assessment process.

(h) A county mental health agency does not have fiscal or legal responsibility for costs it incurs prior to the
approval of an individualized education program, except for costs associated with conducting a mental health
assessment.

CREDIT(S)
(Added by Stats.1984, c. 1747, § 2, operative July 1, 1986.  Amended by Stats.1985, c. 1274, § 5, eff. Sept. 30,
1985; Stats.1996, c. 654 (A.B.2726), § 2; Stats.2004, c. 493 (S.B.1895), § 3, eff. Sept. 13, 2004; Stats.2007, c.
56 (A.B.685), § 98; Stats.2008, c. 179 (S.B.1498), § 85.)
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2008 Legislation
Stats.2008, c. 179 (S.B.1498), made nonsubstantive changes to maintain the code.
Subordination of legislation by Stats.2008, c. 179 (S.B.1498), to other 2008 legislation, see Historical

and Statutory Notes under Business and Professions Code § 108.
2008 Main Volume
Section 1 of Stats.1996, c. 654 (A.B.2726), provides:
"(a) The fiscal and program responsibilities of community mental health services shall be the same

regardless of the location of placement.  Local education agencies and community mental health
services shall make out-of-state placements under Chapter 26.5 (commencing with Section 7570) of
Division 7 of Title 1 of the Government Code only if other options have been considered and are
determined to be inappropriate.  In making these placements, local education agencies and
community mental health services shall comply with relevant sections of the Education Code,
including Section 56365.

"(b) This section shall become operative on July 1, 1997."
For cost reimbursement, funding allocation, and urgency effective provisions relating to Stats.2004, c.

493 (S.B.1895), see Historical and Statutory Notes under Education Code § 56139.
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Department of Mental Health, generally, see Welfare and Institutions Code § 4000 et seq.
"Pupil" defined for purposes of this Chapter, see Government Code § 7584.
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Collateral References:

Witkin, Summary (9th ed) P & C §13

Notes Of Decisions

Enforcement 1

1. Enforcement

Special education local plan area and county special education unit had no cause of action to seek judicial
enforcement of county's obligation to provide Individuals with Disabilities Education Act (IDEA) mental health
services for persons with exceptional needs and to repay area and unit for funds spent to provide services;
statutory and regulatory scheme vested cause of action in Superintendent of Public Instruction, and
administrative remedy available to agencies, provided by IDEA, state statute, and regulations, was adequate and
exclusive. Tri-County Special Educ. Local Plan Area v. County of Tuolumne (App. 5 Dist. 2004) 19
Cal.Rptr.3d 884, 123 Cal.App.4th 563. Counties  140

Action by special education local plan area seeking to force county to continue providing mental health services
did not assert duties under unenforceable unfunded state mandate where, although legislature reduced to
nominal level funding to counties for Individuals with Disabilities Education Act (IDEA) programs, legislature
did not specifically identify mental health services mandate as unfunded. Tri-County Special Educ. Local Plan
Area v. County of Tuolumne (App. 5 Dist. 2004) 19 Cal.Rptr.3d 884, 123 Cal.App.4th 563. States  111

§ 7576.2. Director of State Department of Mental Health; monitoring of county mental health agencies
for compliance with requirements relating to provision of mental health services to disabled pupils and
appropriate utilization of funds; report to legislature; collaboration and meeting requirements 

     •     Historical Notes     •     Research References

(a) The Director of the State Department of Mental Health is responsible for monitoring county mental health
agencies to ensure compliance with the requirement to provide mental health services to disabled pupils
pursuant to this chapter and to ensure that funds provided for this purpose are appropriately utilized.

(b) The Director of the State Department of Mental Health shall submit a report to the Legislature by April 1,
2005, that includes the following:

(1) A description of the data that is currently collected by the State Department of Mental Health related to
pupils served and services provided pursuant to this chapter.

(2) A description of the existing monitoring process used by the State Department of Mental Health to ensure
that county mental health agencies are complying with this chapter.

(3) Recommendations on the manner in which to strengthen and improve monitoring by the State Department
of Mental Health of the compliance by a county mental health agency with the requirements of this chapter, on
the manner in which to strengthen and improve collaboration and coordination with the State Department of
Education in monitoring and data collection activities, and on the additional data needed related to this chapter.

(c) The Director of the State Department of Mental Health shall collaborate with the Superintendent of Public
Instruction in preparing the report required pursuant to subdivision (b) and shall convene at least one meeting of
appropriate stakeholders and organizations, including a representative from the State Department of Education,
to obtain input on existing data collection and monitoring processes, and on ways to strengthen and improve the



data collected and monitoring performed.

CREDIT(S)
(Added by Stats.2004, c. 493 (S.B.1895), § 4, eff. Sept. 13, 2004.)

Historical Notes

Historical And Statutory Notes

For cost reimbursement, funding allocation, and urgency effective provisions relating to Stats.2004, c.
493 (S.B.1895), see Historical and Statutory Notes under Education Code § 56139.

Research References

Cross References

Department of Mental Health, generally, see Welfare and Institutions Code § 4000 et seq.
"Pupil" defined for purposes of this Chapter, see Government Code § 7584.

§ 7576.3. Legislative intent regarding collaboration between Director of State Department of Mental
Health and an entity with expertise in children's mental health for collection, analysis, and dissemination
of best practices for delivery of mental health services to disabled pupils 

     •     Historical Notes     •     Research References

It is the intent of the Legislature that the Director of the State Department of Mental Health collaborate with an
entity with expertise in children's mental health to collect, analyze, and disseminate best practices for delivering
mental health services to disabled pupils.  The best practices may include, but are not limited to:

(a) Interagency agreements in urban, suburban, and rural areas that result in clear identification of
responsibilities between local educational agencies and county mental health agencies and result in efficient and
effective delivery of services to pupils.

(b) Procedures for developing and amending individualized education programs that include mental health
services that provide flexibility to educational and mental health agencies and protect the interests of children in
obtaining needed mental health needs.

(c) Procedures for creating ongoing communication between the classroom teacher of the pupil and the mental
health professional who is directing the mental health program for the pupil.

CREDIT(S)
(Added by Stats.2004, c. 493 (S.B.1895), § 5, eff. Sept. 13, 2004.)

Historical Notes

Historical And Statutory Notes

For cost reimbursement, funding allocation, and urgency effective provisions relating to Stats.2004, c.
493 (S.B.1895), see Historical and Statutory Notes under Education Code § 56139.
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Cross References

"Child" defined for purposes of this Chapter, see Government Code § 7584.
Department of Mental Health, generally, see Welfare and Institutions Code § 4000 et seq.
"Pupil" defined for purposes of this Chapter, see Government Code § 7584.

§ 7576.5. Local educational agencies; authority to transfer appropriated funds 

     •     Historical Notes

If funds are appropriated to local educational agencies to support the costs of providing services pursuant to this
chapter, the local educational agencies shall transfer those funds to the community mental health services that
provide services pursuant to this chapter in order to reduce the local costs of providing these services.  These
funds shall be used exclusively for programs operated under this chapter and are offsetting revenues in any
reimbursable mandate claim relating to special education programs and services.

CREDIT(S)
(Added by Stats.2003, c. 227 (A.B.1754), § 34, eff. Aug. 11, 2003.)

Historical Notes

Historical And Statutory Notes

Section 45 of Stats.2003, c. 227 (A.B.1754), provides:
"SEC. 45. This act is an urgency statute necessary for the immediate preservation of the public

peace, health, or safety within the meaning of Article IV of the Constitution and shall go into
immediate effect.  The facts constituting the necessity are:

"In order to make the necessary statutory changes to implement the Budget Act of 2003 at the
earliest time possible, it is necessary that this act take effect immediately."

Governor Davis issued the following signing message regarding Stats.2003, c. 227 (A.B.1754):
"To the Members of the California Legislature:
"I am signing Assembly Bill 1754 which would make numerous statutory changes necessary to

implement the 2003-04 education budget.  However, I am signing the bill with the expectation
that the Legislature will approve appropriate cleanup language to require the mandatory backfill
of the 1.2 percent revenue limit reduction.  Absent this language, I am concerned that there could
be a detrimental effect on the quality of classroom instruction resulting from an increase in
student to teacher ratio.

"Sincerely,
"GRAY DAVIS"

§ 7577. Client eligibility; assessment procedures; maintenance of services to secondary school pupils in
project work ability 

     •     Research References

(a) The State Department of Rehabilitation and the State Department of Education shall jointly develop
assessment procedures for determining client eligibility for State Department of Rehabilitation services for
disabled pupils in secondary schools to help them make the transition from high school to work.  The
assessment procedures shall be distributed to local education agencies.

(b) The State Department of Rehabilitation shall maintain the current level of services to secondary school



pupils in project work ability and shall seek ways to augment services with funds that may become available.

CREDIT(S)
(Added by Stats.1984, c. 1747, § 2, operative July 1, 1986.  Amended by Stats.1992, c. 759 (A.B.1248), § 73,
eff. Sept. 21, 1992.)

Research References

Cross References

"Pupil" defined for purposes of this Chapter, see Government Code § 7584.

Collateral References:

Witkin, Summary (9th ed) P & C §13

§ 7578. Disabled children and youth residing in state hospitals; special education programs and related
services 

     •     Research References

The provision of special education programs and related services for disabled children and youth residing in
state hospitals shall be ensured by the State Department of Developmental Services, the State Department of
Mental Health, and the Superintendent of Public Instruction in accordance with Chapter 8 (commencing with
Section 56850) of Part 30 of the Education Code.

CREDIT(S)
(Added by Stats.1984, c. 1747, § 2, operative July 1, 1986.  Amended by Stats.1992, c. 759 (A.B.1248), § 74,
eff. Sept. 21, 1992.)

Research References

Cross References

"Child" defined for purposes of this Chapter, see Government Code § 7584.
Department of Developmental Services, see Welfare and Institutions Code § 4400 et seq.
Department of Mental Health, generally, see Welfare and Institutions Code § 4000 et seq.

§ 7579. Placement in residential facility outside child's home 

     •     Historical Notes     •     Research References

(a) Prior to placing a disabled child or a child suspected of being disabled in a residential facility, outside the
child's home, a court, regional center for the developmentally disabled, or public agency other than an
educational agency, shall notify the administrator of the special education local plan area in which the
residential facility is located.  The administrator of the special education local plan area shall provide the court
or other placing agency with information about the availability of an appropriate public or nonpublic,
nonsectarian special education program in the special education local plan area where the residential facility is
located.

(b) Notwithstanding Section 56159 of the Education Code, the involvement of the administrator of the special
education local plan area in the placement discussion, pursuant to subdivision (a), shall in no way obligate a
public education agency to pay for the residential costs and the cost of noneducational services for a child



placed in a licensed children's institution or foster family home.

(c) It is the intent of the Legislature that this section will encourage communication between the courts and
other public agencies that engage in referring children to, or placing children in, residential facilities, and
representatives of local educational agencies.  It is not the intent of this section to hinder the courts or public
agencies in their responsibilities for placing disabled children in residential facilities when appropriate.

(d) Any public agency other than an educational agency that places a disabled child or a child suspected of
being disabled in a facility out of state without the involvement of the school district, special education local
plan area, or county office of education in which the parent or guardian resides, shall assume all financial
responsibility for the child's residential placement, special education program, and related services in the other
state unless the other state or its local agencies assume responsibility.

CREDIT(S)
(Added by Stats.1984, c. 1747, § 2, operative July 1, 1986.  Amended by Stats.1985, c. 1274, § 6, eff. Sept. 30,
1985; Stats.1992, c. 759 (A.B.1248), § 75, eff. Sept. 21, 1992; Stats.2002, c. 585 (S.B.2012), § 3.)

Historical Notes

Historical And Statutory Notes

Section 4 of Stats.2002, c. 585 (S.B.2012), provides:
"SEC. 4. Notwithstanding Section 17610 of the Government Code, if the Commission on State

Mandates determines that this act contains costs mandated by the state, reimbursement to local
agencies and school districts for those costs shall be made pursuant to Part 7 (commencing with
Section 17500) of Division 4 of Title 2 of the Government Code.  If the statewide cost of the
claim for reimbursement does not exceed one million dollars ($1,000,000), reimbursement shall
be made from the State Mandates Claims Fund."

Research References
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"Child" defined for purposes of this Chapter, see Government Code § 7584.
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§ 7579.1. Conditions of discharge for disabled children or youths with active individualized education
programs 

     •     Historical Notes     •     Research References

(a) Prior to the discharge of any disabled child or youth who has an active individualized education program
from a public hospital, proprietary hospital, or residential medical facility pursuant to Article 5.5 (commencing
with Section 56167) of Chapter 2 of Part 30 of the Education Code, a licensed children's institution or foster
family home pursuant to Article 5 (commencing with Section 56155) of Chapter 2 of Part 30 of the Education
Code, or a state hospital for the developmentally disabled or mentally disordered, the following shall occur:

(1) The operator of the hospital or medical facility, or the agency that placed the child in the licensed children's
institution or foster family home, shall, at least 10 days prior to the discharge of a disabled child or youth, notify
in writing the local educational agency in which the special education program for the child is being provided,



and the receiving special education local plan area where the child is being transferred, of the impending
discharge.

(2) The operator or placing agency, as part of the written notification, shall provide the receiving special
education local plan area with a copy of the child's individualized education program, the identity of the
individual responsible for representing the interests of the child for educational and related services for the
impending placement, and other relevant information about the child that will be useful in implementing the
child's individualized education program in the receiving special education local plan area.

(b) Once the disabled child or youth has been discharged, it shall be the responsibility of the receiving local
educational agency to ensure that the disabled child or youth receives an appropriate educational placement that
commences without delay upon his or her discharge from the hospital, institution, facility, or foster family home
in accordance with Section 56325 of the Education Code.  Responsibility for the provision of special education
rests with the school district of residence of the parent or guardian of the child unless the child is placed in
another hospital, institution, facility, or foster family home in which case the responsibility of special education
rests with the school district in which the child resides pursuant to Sections 56156.4, 56156.6, and 56167 of the
Education Code.

(c) Special education local plan area directors shall document instances where the procedures in subdivision (a)
are not being adhered to and report these instances to the Superintendent of Public Instruction.

CREDIT(S)
(Added by Stats.1989, c. 677, § 1.  Amended by Stats.1992, c. 759 (A.B.1248), § 76, eff. Sept. 21, 1992;
Stats.2004, c. 896 (A.B.2525), § 67, eff. Sept. 29, 2004.)
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Section 2 of Stats.1989, c. 677, provides:
"The State Department of Education shall submit a report to the Legislature on any problems with the

implementation of this act on or before July 1, 1991."
For uncodified provisions relating to Stats.2004, c. 896 (A.B.2525), see Historical and Statutory Notes

under Education Code § 95.

Research References

Cross References

"Child" defined for purposes of this Chapter, see Government Code § 7584.
Educational rights of children before the juvenile court, see California Rules of Court, Rule 5.651.

§ 7579.2. Discharge of special education recipient to closest community to home of parent or guardian 

It is the intent of the Legislature that any disabled individual who has an active individualized education
program and is being discharged from a state developmental center or state hospital be discharged to the
community as close as possible to the home of the individual's parent, guardian, or conservator in keeping with
the individual's right to receive special education and related services in the least restrictive environment.

CREDIT(S)
(Added by Stats.1993, c. 939 (A.B.2355), § 18, eff. Oct. 8, 1993.)



§ 7579.5. Surrogate parent; appointment; qualifications; liability 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) In accordance with Section 1415(b)(2)(B) of Title 20 of the United States Code, a local educational agency
shall make reasonable efforts to ensure the appointment of a surrogate parent not more than 30 days after there
is a determination by the local educational agency that a child needs a surrogate parent.  A local educational
agency shall appoint a surrogate parent for a child in accordance with Section 300.519 of Title 34 of the Code
of Federal Regulations under one or more of the following circumstances:

(1)(A) The child is adjudicated a dependent or ward of the court pursuant to Section 300, 601, or 602 of the
Welfare and Institutions Code upon referral of the child to the local educational agency for special education
and related services, or if the child already has a valid individualized education program, (B) the court
specifically has limited the right of the parent or guardian to make educational decisions for the child, and (C)
the child has no responsible adult to represent him or her pursuant to Section 361 or 726 of the Welfare and
Institutions Code or Section 56055 of the Education Code.

(2) No parent for the child can be identified.

(3) The local educational agency, after reasonable efforts, cannot discover the location of a parent.

(b) When appointing a surrogate parent, the local educational agency, as a first preference, shall select a relative
caretaker, foster parent, or court-appointed special advocate, if any of these individuals exists and is willing and
able to serve.  If none of these individuals is willing or able to act as a surrogate parent, the local educational
agency shall select the surrogate parent of its choice.  If the child is moved from the home of the relative
caretaker or foster parent who has been appointed as a surrogate parent, the local educational agency shall
appoint another surrogate parent if a new appointment is necessary to ensure adequate representation of the
child.

(c) For purposes of this section, the surrogate parent shall serve as the child's parent and shall have the rights
relative to the child's education that a parent has under Title 20 (commencing with Section 1400) of the United
States Code and pursuant to Part 300 of Title 34 (commencing with Section 300.1) of the Code of Federal
Regulations.  The surrogate parent may represent the child in matters relating to special education and related
services, including the identification, assessment, instructional planning and development, educational
placement, reviewing and revising the individualized education program, and in all other matters relating to the
provision of a free appropriate public education of the child.  Notwithstanding any other provision of law, this
representation shall include the provision of written consent to the individualized education program including
nonemergency medical services, mental health treatment services, and occupational or physical therapy services
pursuant to this chapter.

(d) The surrogate parent is required to meet with the child at least one time.  He or she may also meet with the
child on additional occasions, attend the child's individualized education program team meetings, review the
child's educational records, consult with persons involved in the child's education, and sign any consent relating
to individualized education program purposes.

(e) As far as practical, a surrogate parent should be culturally sensitive to his or her assigned child.

(f) The surrogate parent shall comply with federal and state law pertaining to the confidentiality of student
records and information and shall use discretion in the necessary sharing of the information with appropriate
persons for the purpose of furthering the interests of the child.

(g) The surrogate parent may resign from his or her appointment only after he or she gives notice to the local
educational agency.



(h) The local educational agency shall terminate the appointment of a surrogate parent if (1) the person is not
properly performing the duties of a surrogate parent or (2) the person has an interest that conflicts with the
interests of the child entrusted to his or her care.

(i) Individuals who would have a conflict of interest in representing the child, as specified in Section 300.519(d)
of Title 34 of the Code of Federal Regulations, shall not be appointed as a surrogate parent."An individual who
would have a conflict of interest," for purposes of this section, means a person having any interests that might
restrict or bias his or her ability to advocate for all of the services required to ensure that the child has a free
appropriate public education.

(j) Except for individuals who have a conflict of interest in representing the child, and notwithstanding any
other law or regulation, individuals who may serve as surrogate parents include, but are not limited to, foster
care providers, retired teachers, social workers, and probation officers who are not employees of the State
Department of Education, the local educational agency, or any other agency that is involved in the education or
care of the child.

(1) A public agency authorized to appoint a surrogate parent under this section may select a person who is an
employee of a nonpublic agency that only provides noneducational care for the child and who meets the other
standards of this section.

(2) A person who otherwise qualifies to be a surrogate parent under this section is not an employee of the local
educational agency solely because he or she is paid by the local educational agency to serve as a surrogate
parent.

(k) The surrogate parent may represent the child until (1) the child is no longer in need of special education, (2)
the minor reaches 18 years of age, unless the child chooses not to make educational decisions for himself or
herself, or is deemed by a court to be incompetent, (3) another responsible adult is appointed to make
educational decisions for the minor, or (4) the right of the parent or guardian to make educational decisions for
the minor is fully restored.

(l) The surrogate parent and the local educational agency appointing the surrogate parent shall be held harmless
by the State of California when acting in their official capacity except for acts or omissions that are found to
have been wanton, reckless, or malicious.

(m) The State Department of Education shall develop a model surrogate parent training module and manual that
shall be made available to local educational agencies.

(n) Nothing in this section may be interpreted to prevent a parent or guardian of an individual with exceptional
needs from designating another adult individual to represent the interests of the child for educational and related
services.

(o) If funding for implementation of this section is provided, it may only be provided from Item 6110-161-0890
of Section 2.00 of the annual Budget Act.

CREDIT(S)
(Added by Stats.1990, c. 182 (A.B.1528), § 5.  Amended by Stats.1991, c. 223 (A.B.1060), § 10; Stats.1993, c.
489 (A.B.1399), § 1; Stats.2002, c. 492 (A.B.1859), § 54; Stats.2002, c. 785 (S.B.1677), § 1.5; Stats.2003, c. 62
(S.B.600), § 108; Stats.2005, c. 653 (A.B.1662), § 55, eff. Oct. 7, 2005; Stats.2007, c. 56 (A.B.685), § 99.)
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Historical And Statutory Notes

2008 Main Volume
The 1991 amendment, in subd.(c), added the last two sentences relating to consent to medical treatment,

physical therapy, and individualized education programs.
The 1993 amendment inserted subd.(c) providing for the order of preference for appointment of a

surrogate parent; redesignated former subds.(c) through (i) as subds.(d) through (j); in redesignated
subd.(h) substituted "that" for "which"; and in redesignated subd.(j) inserted "annual" following
"Item 6110-161-890 of the".

Stats.2002, c. 785 (S.B.1677), rewrote this section, which had read:
"(a) A surrogate parent shall not be appointed for a child who is a dependent or ward of the court unless

the court specifically limits the right of the parent or guardian to make educational decisions for the
child.  A surrogate parent shall not be appointed for a child who has reached the age of majority
unless the child has been declared incompetent by a court of law.

"(b) A local educational agency shall appoint a surrogate parent for a child under one or more of the
following circumstances:

"(1) The child is adjudicated a dependent or ward of the court pursuant to Section 300, 601, or 602 of
the Welfare and Institutions Code upon referral of the child to a local educational agency for special
education and related services, or in cases where the child already has a valid individualized
education program.

"(2) No parent for the child can be identified.
"(3) The local educational agency, after reasonable efforts, cannot discover the location of a parent.
"(c) When appointing a surrogate parent, the local educational agency shall, as a first preference, select a

relative caretaker, foster parent, or court appointed special advocate, if any of these individuals exist
and is willing and able to serve.  If none of these individuals is willing or able to act as a surrogate
parent, the local educational agency shall select the surrogate parent of its choice.  If the child is
moved from the home of the relative caretaker or foster parent who has been appointed as a
surrogate parent, the local educational agency shall appoint another surrogate parent.

"(d) For the purposes of this section, the surrogate parent shall serve as the child's parent and shall have
the rights relative to the child's education that a parent has under Title 20 (commencing with Section
1400) of the United States Code and pursuant to Part 300 of Title 34 (commencing with Section
300.1) of the Code of Federal Regulations.  The surrogate parent may represent the child in matters
relating to identification, assessment, instructional planning and development, educational
placement, reviewing and revising the individualized education program, and in all other matters
relating to the provision of a free appropriate public education of the child.  Notwithstanding any
other provision of law, this representation shall include the provision of written consent to the
individualized education program including nonemergency medical services, mental health
treatment services, and occupational or physical therapy services pursuant to this chapter.  The
surrogate parent may sign any consent relating to individualized education program purposes.

"(e) As far as practical, a surrogate parent should be culturally sensitive to his or her assigned child.
"(f) Individuals who would have a conflict of interest in representing the child, as specified under

federal regulations, shall not be appointed as a surrogate parent. "An individual who would have a
conflict of interest,' for purposes of this section, means a person having any interests that might
restrict or bias his or her ability to advocate for all of the services required to ensure a free
appropriate public education for an individual with exceptional needs, as defined in Section 56026
of the Education Code.

"(g) Except for individuals who have a conflict of interest in representing the child, and notwithstanding
any other law or regulation, individuals who may serve as surrogate parents include, but are not



limited to, foster care providers, retired teachers, social workers, and probation officers who are not
employees of a public agency involved in the education or care of the child.  The surrogate parent
shall not be an employee of a public or private agency that is involved in the education or care of the
child.  If a conflict of interest arises subsequent to the appointment of the surrogate parent, the local
educational agency shall terminate the appointment and appoint another surrogate parent.

"(h) The surrogate parent and the local educational agency appointing the surrogate parent shall be held
harmless by the State of California when acting in their official capacity except for acts or omissions
that are found to have been wanton, reckless, or malicious.

"(i) Nothing in this section shall be interpreted to prevent a parent or guardian of an individual with
exceptional needs from designating another adult individual to represent the interests of the child for
educational and related services.

"(j) If funding for implementation of this section is provided, it may only be provided from Item
6110-161-890 of the annual Budget Act."

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

Stats.2003, c. 62 (S.B.600), made nonsubstantive changes to maintain the code.
Subordination of legislation by Stats.2003, c. 62 (S.B.600), to other 2003 legislation, see Historical and

Statutory Notes under Business and Professions Code § 853.
Stats.2005, c. 653 (A.B.1662), rewrote the intro. par. of subd.(a), which had read:
"(a) A local educational agency shall appoint a surrogate parent for a child in accordance with clause

(iii) of paragraph (2) of subsection (c) of Section 300.515 of Title 34 of the Code of Federal
Regulations under one or more of the following circumstances:".

Sections 57 to 59 of Stats.2005, c. 653 (A.B.1662), provide:
"SEC. 57. The Legislature finds and declares that this act, while protecting the rights of individuals with

exceptional needs to receive a free appropriate public education in the least restrictive environment,
does not set a higher standard of educating individuals with exceptional needs than that established
by federal law under the Individuals with Disabilities Education Improvement Act of 2004 (P.L.
108-446).

"SEC. 58. No reimbursement is required by this act pursuant to Section 6 of Article XIII B of the
California Constitution because this act implements a federal law or regulation and results only in
costs mandated by the federal government, within the meaning of Section 17556 of the Government
Code.

"SEC. 59. This act is an urgency statute necessary for the immediate preservation of the public peace,
health, or safety within the meaning of Article IV of the Constitution and shall go into immediate
effect.  The facts constituting the necessity are:

"In order to ensure that pupils with disabilities receive services, to ensure that state law is in conformity
with the federal Individuals with Disabilities Education Act (20 U.S.C. Sec. 1400 et seq.), and to
ensure that California continues to receive federal funding to pay for services provided to pupils
with disabilities at the earliest possible time, it is necessary that this act take effect immediately."

Stats.2007, c. 56 (A.B.685), in subd.(a), in the intro. par., first sentence, substituted "Section
1415(b)(2)(B)" for "subparagraph (B) of paragraph (2) of subsection (b) of Section 1415", and
inserted in the second sentence "300.519", and made nonsubstantive change to par.(3); made
nonsubstantive change to subds.(b) and (c); in subd.(d), inserted "team"; made nonsubstantive
change to subd.(h); in subd.(i), substituted "in Section 300.519(d) of Title 34 of the Code of Federal
Regulations, shall" for "under federal regulations, may".

Cross References

Appointment of educational representative, see California Rules of Court, Rule 5.650.
"Child" defined for purposes of this Chapter, see Government Code § 7584.
Juvenile court matters, role of juvenile court, standards of judicial administration recommended by

the Judicial Council, see California Rules of Court, Standard 5.40.
Juvenile court rules related to this section, see California Rules of Court, Rules 5.695, 5.790.



Limitations on parental or guardian control,
Appointment of responsible adult, see Welfare and Institutions Code § 726.
Right to make educational decisions, appointment of responsible adult, see Welfare and Institutions

Code § 361.
Minor in custody, contents of social study, consideration of parent's or guardian's decision-making

ability concerning education, see Welfare and Institutions Code § 706.5.
Procedural safeguards, due process hearings, see Education Code § 56501.
Special education programs,

"Parent" defined, see Education Code § 56028.
"Surrogate parent" defined, see Education Code § 56050.

Law Review And Journal Commentaries

Adding insult to injury: California's cruel indifference to the developmental needs of abused and
neglected children from birth to three.  39 Cal.W.L.Rev. 115 (2002).

Falling between the cracks: Why foster children are not receiving appropriate special education
services.  Brandy Miller, 5 Whittier J. Child & Fam. Advoc. 547 (2006).
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United States Code Annotated

Assistance for education of all children with disabilities, procedural safeguards, see 20 U.S.C.A. §
1415.

Collateral References:

Cal Jur 3d Sch §27

Notes Of Decisions

Consent of surrogate parent 2
Construction and application 1
Liability of agency 3

1. Construction and application

A surrogate parent may be appointed before a natural parent is located if the child has been adjudicated a
dependent or ward of the juvenile court, the parent is not known or cannot be identified, and reasonable efforts
have been made to discover the parent's location. 74 Op.Atty.Gen. 213, 12-24-91.

2. Consent of surrogate parent

A surrogate parent may consent to the residential placement of a child and psychotherapy treatment when it is
necessary to permit child to benefit from a special education program. 74 Op.Atty.Gen. 213, 12-24-91.

 A person designated by a parent to represent the interests of a child for educational and related services may
sign an individualized education program and consent to residential placement and psychology treatment of the
child on behalf of the parent. 74 Op.Atty.Gen. 213, 12-24-91.

3. Liability of agency

Local mental health agencies are not subject to liability for performing their services without the permission of
the natural parent or legal guardian, if a duly appointed surrogate parent has consented by signing the
assessment or individualized education program. 74 Op.Atty.Gen. 213, 12-24-91.



§ 7579.6. Wards of the state and unaccompanied homeless youth; appointment of surrogate parent 

     •     Historical Notes     •     Research References

(a) In accordance with Section 1415(b)(2)(A) of Title 20 of the United States Code, in the case of a child who is
a ward of the state, the surrogate parent described in Section 7579.5 may alternatively be appointed by the judge
overseeing the child's care provided that the surrogate meets the requirements of Section 7579.5.

(b) In the case of an unaccompanied homeless youth as defined in Section 725(6) of the federal
McKinney-Vento Homeless Assistance Act (42 U.S.C. Sec. 11434a(6)), the local educational agency shall
appoint a surrogate parent in accordance with Section 7579.5 and Section 300.519(f) of Title 34 of the Code of
Federal Regulations.

CREDIT(S)
(Added by Stats.2005, c. 653 (A.B.1662), § 56, eff. Oct. 7, 2005.  Amended by Stats.2007, c. 56 (A.B.685), §
100.)

Historical Notes

Historical And Statutory Notes

Sections 57 to 59 of Stats.2005, c. 653 (A.B.1662), provide:
"SEC. 57. The Legislature finds and declares that this act, while protecting the rights of individuals with

exceptional needs to receive a free appropriate public education in the least restrictive environment,
does not set a higher standard of educating individuals with exceptional needs than that established
by federal law under the Individuals with Disabilities Education Improvement Act of 2004 (P.L.
108-446).

"SEC. 58. No reimbursement is required by this act pursuant to Section 6 of Article XIII B of the
California Constitution because this act implements a federal law or regulation and results only in
costs mandated by the federal government, within the meaning of Section 17556 of the Government
Code.

"SEC. 59. This act is an urgency statute necessary for the immediate preservation of the public peace,
health, or safety within the meaning of Article IV of the Constitution and shall go into immediate
effect.  The facts constituting the necessity are:

"In order to ensure that pupils with disabilities receive services, to ensure that state law is in conformity
with the federal Individuals with Disabilities Education Act (20 U.S.C. Sec. 1400 et seq.), and to
ensure that California continues to receive federal funding to pay for services provided to pupils
with disabilities at the earliest possible time, it is necessary that this act take effect immediately."

Research References

Cross References

"Child" defined for purposes of this Chapter, see Government Code § 7584.

§ 7580. Community care facility licensing 

     •     Research References

Prior to licensing a community care facility, as defined in Section 1502 of the Health and Safety Code, in which



a disabled child or youth may be placed, or prior to a modification of a community care facility's license to
permit expansion of the facility, the State Department of Social Services shall consult with the administrator of
the special education local plan area in order to consider the impact of licensure upon local education agencies.

CREDIT(S)
(Added by Stats.1984, c. 1747, § 2, operative July 1, 1986.  Amended by Stats.1992, c. 759 (A.B.1248), § 77,
eff. Sept. 21, 1992.)

Research References

Cross References

"Child" defined for purposes of this Chapter, see Government Code § 7584.

§ 7581. Residential and noneducational costs; responsibility 

     •     Research References     •     Notes of Decisions

The residential and noneducational costs of a child placed in a medical or residential facility by a public agency,
other than a local education agency, or independently placed in a facility by the parent of the child, shall not be
the responsibility of the state or local education agency, but shall be the responsibility of the placing agency or
parent.

CREDIT(S)
(Added by Stats.1984, c. 1747, § 2, operative July 1, 1986.)

Research References

Cross References

"Child" defined for purposes of this Chapter, see Government Code § 7584.

Notes Of Decisions

Mental health services 1

1. Mental health services

When a county probation department or social services department pursuant to juvenile court authorization
places a "dependent child" of the court in a licensed children's institution in another county, and the child is
eligible for special education and related mental health services, the county from which the child is placed is
responsible for the costs of providing related mental health services. 73 Op.Atty.Gen. 143 (1990).

§ 7582. Assessments and therapy treatment services; exemption from financial eligibility standards 

     •     Research References

Assessments and therapy treatment services provided under programs of the State Department of Health
Services or the State Department of Mental Health, or their designated local agencies, rendered to a child
referred by a local education agency for an assessment or a disabled child or youth with an individualized
education program, shall be exempt from financial eligibility standards and family repayment requirements for



these services when rendered pursuant to this chapter.

CREDIT(S)
(Added by Stats.1984, c. 1747, § 2, operative July 1, 1986.  Amended by Stats.1985, c. 1274, § 7, eff. Sept. 30,
1985; Stats.1992, c. 759 (A.B.1248), § 78, eff. Sept. 21, 1992.)

Research References

Cross References

"Child" defined for purposes of this Chapter, see Government Code § 7584.
Department of Health Services, generally, see Health and Safety Code § 100100 et seq.
Department of Mental Health, generally, see Welfare and Institutions Code § 4000 et seq.

§ 7584. Definitions 

As used in this chapter, "disabled youth," "child," or "pupil" means individuals with exceptional needs as
defined in Section 56026 of the Education Code.

CREDIT(S)
(Added by Stats.1984, c. 1747, § 2, operative July 1, 1986.  Amended by Stats.1992, c. 759 (A.B.1248), § 79,
eff. Sept. 21, 1992.)

§ 7585. Failure to provide required services; written notification; resolution meeting; submission of issue
to director of the office of administrative hearings; appeal; provision of services pending resolution; due
process hearing; report 

     •     Research References

(a) Whenever any department or any local agency designated by that department fails to provide a related
service or designated instruction and service required pursuant to Section 7575 or 7576, and specified in the
child's individualized education program, the parent, adult pupil, or any local educational agency referred to in
this chapter, shall submit a written notification of the failure to provide the service to the Superintendent of
Public Instruction or the Secretary of the Health and Human Services Agency.

(b) When either the Superintendent of Public Instruction or the Secretary of the Health and Human Services
Agency receives a written notification of the failure to provide a service as specified in subdivision (a), a copy
shall immediately be transmitted to the other party.  The Superintendent of Public Instruction, or his or her
designee, and the secretary, or his or her designee, shall meet to resolve the issue within 15 calendar days of
receipt of the notification.  A written copy of the meeting resolution shall be mailed to the parent, the local
educational agency, and affected departments, within 10 days of the meeting.

(c) If the issue cannot be resolved within 15 calendar days to the satisfaction of the superintendent and the
secretary, they shall jointly submit the issue in writing to the Director of the Office of Administrative Hearings,
or his or her designee, in the State Department of General Services.

(d) The Director of the Office of Administrative Hearings, or his or her designee, shall review the issue and
submit his or her findings in the case to the superintendent and the secretary within 30 calendar days of receipt
of the case.  The decision of the Director of the Office of Administrative Hearings, or his or her designee, shall
be binding on the departments and their designated agencies who are parties to the dispute.

(e) If the meeting, conducted pursuant to subdivision (b), fails to resolve the issue to the satisfaction of the
parent or local educational agency, either party may appeal to the Director of the Office of Administrative



Hearings, whose decision shall be the final administrative determination and binding on all parties.

(f) Whenever notification is filed pursuant to subdivision (a), the pupil affected by the dispute shall be provided
with the appropriate related service or designated instruction and service pending resolution of the dispute, if
the pupil had been receiving the service.  The Superintendent of Public Instruction and the Secretary of the
Health and Human Services Agency shall ensure that funds are available for the provision of the service
pending resolution of the issue pursuant to subdivision (e).

(g) Nothing in this section prevents a parent or adult pupil from filing for a due process hearing under Section
7586.

(h) The contract between the State Department of Education and the Office of Administrative Hearings for
conducting due process hearings shall include payment for services rendered by the Office of Administrative
Hearings which are required by this section.

CREDIT(S)
(Added by Stats.1984, c. 1747, § 2, operative July 1, 1986.  Amended by Stats.2001, c. 745 (S.B.1191), § 71,
eff. Oct. 12, 2001; Stats.2007, c. 56 (A.B.685), § 101.)

Research References

Cross References

"Child" defined for purposes of this Chapter, see Government Code § 7584.
Department of General Services, generally, see Government Code § 14600 et seq.
"Pupil" defined for purposes of this Chapter, see Government Code § 7584.

Collateral References:

Witkin, Summary (9th ed) P & C §13

§ 7585. Failure to provide required services; written notification; resolution meeting; submission of issue
to director of the office of administrative hearings; appeal; provision of services pending resolution; due
process hearing; report 

     •     Historical Notes     •     Research References

(a) Whenever a department or local agency designated by that department fails to provide a related service or
designated instruction and service required pursuant to Section 7575 or 7576, and specified in the pupil's
individualized education program, the parent, adult pupil, if applicable, or a local educational agency referred to
in this chapter, shall submit a written notification of the failure to provide the service to the Superintendent of
Public Instruction or the Secretary of California Health and Human Services.

(b) When either the Superintendent or the secretary receives a written notification of the failure to provide a
service as specified in subdivision (a), a copy shall immediately be transmitted to the other party.  The
Superintendent, or his or her designee, and the secretary, or his or her designee, shall meet to resolve the issue
within 15 calendar days of receipt of the notification.  A written copy of the meeting resolution shall be mailed
to the parent, the local educational agency, and affected departments, within 10 days of the meeting.

(c) If the issue cannot be resolved within 15 calendar days to the satisfaction of the Superintendent and the
secretary, they shall jointly submit the issue in writing to the Director of the Office of Administrative Hearings,
or his or her designee, in the Department of General Services.

(d) The Director of the Office of Administrative Hearings, or his or her designee, shall review the issue and
submit his or her findings in the case to the Superintendent and the secretary within 30 calendar days of receipt



of the case.  The decision of the director, or his or her designee, shall be binding on the departments and their
designated agencies who are parties to the dispute.

(e) If the meeting, conducted pursuant to subdivision (b), fails to resolve the issue to the satisfaction of the
parent or local educational agency, either party may appeal to the director, whose decision shall be the final
administrative determination and binding on all parties.

(f) Whenever notification is filed pursuant to subdivision (a), the pupil affected by the dispute shall be provided
with the appropriate related service or designated instruction and service pending resolution of the dispute, if
the pupil had been receiving the service.  The Superintendent and the secretary shall ensure that funds are
available for the provision of the service pending resolution of the issue pursuant to subdivision (e).

(g) This section does not prevent a parent or adult pupil from filing for a due process hearing under Section
7586.

(h) The contract between the State Department of Education and the Office of Administrative Hearings for
conducting due process hearings shall include payment for services rendered by the Office of Administrative
Hearings which are required by this section.

CREDIT(S)
(Added by Stats.1984, c. 1747, § 2, operative July 1, 1986.  Amended by Stats.2001, c. 745 (S.B.1191), § 71,
eff. Oct. 12, 2001; Stats.2007, c. 56 (A.B.685), § 101; Stats.2008, c. 179 (S.B.1498), § 86.)

Historical Notes

Historical And Statutory Notes

2008 Legislation
Stats.2008, c. 179 (S.B.1498), made nonsubstantive changes to maintain the code.
Subordination of legislation by Stats.2008, c. 179 (S.B.1498), to other 2008 legislation, see Historical

and Statutory Notes under Business and Professions Code § 108.

Research References

Cross References

"Child" defined for purposes of this Chapter, see Government Code § 7584.
Department of General Services, generally, see Government Code § 14600 et seq.
"Pupil" defined for purposes of this Chapter, see Government Code § 7584.
2008 Main Volume

Collateral References:

Witkin, Summary (9th ed) P & C §13

§ 7586. Procedural safeguards; hearing requests 

(a) All state departments, and their designated local agencies, shall be governed by the procedural safeguards
required in Section 1415 of Title 20 of the United States Code.  A due process hearing arising over a related
service or designated instruction and service shall be filed with the Superintendent of Public Instruction.
Resolution of all issues shall be through the due process hearing process established in Chapter 5 (commencing
with Section 56500) of Part 30 of Division 4 of the Education Code.  The decision issued in the due process
hearing shall be binding on the department having responsibility for the services in issue as prescribed by this



chapter.

(b) Upon receipt of a request for a due process hearing involving an agency other than an educational agency,
the Superintendent of Public Instruction shall immediately notify the state and local agencies involved by
sending a copy of the request to the agencies.

(c) All hearing requests that involve multiple services that are the responsibility of more than one state
department shall give rise to one hearing with all responsible state or local agencies joined as parties.

(d) No public agency, state or local, may request a due process hearing pursuant to Section 56501 of the
Education Code against another public agency.

CREDIT(S)
(Added by Stats.1984, c. 1747, § 2, operative July 1, 1986.)

Collateral References:

Witkin, Summary (9th ed) P & C §13

§ 7586.5. Report on implementation of this chapter 

Not later than January 1, 1988, the Superintendent of Public Instruction and the Secretary of the Health and
Human Services Agency jointly shall submit to the Legislature and the Governor a report on the
implementation of this chapter.  The report shall include, but not be limited to, information regarding the
number of complaints and due process hearings resulting from this chapter.

CREDIT(S)
(Added by Stats.1985, c. 1274, § 9, eff. Sept. 30, 1985, operative July 1, 1986.  Amended by Stats.2007, c. 56
(A.B.685), § 102.)

§ 7586.6. Interagency agreements to implement chapter 

     •     Research References

(a) The Superintendent of Public Instruction and the Secretary of the Health and Human Services Agency shall
ensure that the State Department of Education and the State Department of Mental Health enter into an
interagency agreement by January 1, 1998.  It is the intent of the Legislature that the agreement include, but not
be limited to, procedures for ongoing joint training, technical assistance for state and local personnel
responsible for implementing this chapter, protocols for monitoring service delivery, and a system for
compiling data on program operations.

(b) It is the intent of the Legislature that the designated local agencies of the State Department of Education and
the State Department of Mental Health update their interagency agreements for services specified in this chapter
at the earliest possible time.  It is the intent of the Legislature that the state and local interagency agreements be
updated at least every three years or earlier as necessary.

CREDIT(S)
(Added by Stats.1996, c. 654 (A.B.2726), § 3.  Amended by Stats.2007, c. 56 (A.B.685), § 103.)

Research References

Cross References

Department of Mental Health, generally, see Welfare and Institutions Code § 4000 et seq.



§ 7586.7. Plan for in-service training of state and local personnel 

The Superintendent of Public Instruction and the Secretary of the Health and Human Services Agency jointly
shall prepare and implement within existing resources a plan for in-service training of state and local personnel
responsible for implementing the provisions of this chapter.

CREDIT(S)
(Added by Stats.1985, c. 1274, § 10, eff. Sept. 30, 1985, operative July 1, 1986.  Amended by Stats.2007, c. 56
(A.B.685), § 104.)

§ 7587. Regulations 

     •     Historical Notes     •     Research References

By January 1, 1986, each state department named in this chapter shall develop regulations, as necessary, for the
department or designated local agency to implement this act.  All regulations shall be reviewed by the
Superintendent of Public Instruction prior to filing with the Office of Administrative Law, in order to ensure
consistency with federal and state laws and regulations governing the education of disabled children.  The
directors of each department shall adopt all regulations pursuant to this section as emergency regulations in
accordance with Chapter 3.5 (commencing with Section 11340) of Part 1 of Division 3 of Title 2.  For the
purpose of the Administrative Procedure Act, the adoption of the regulations shall be deemed to be an
emergency and necessary for the immediate preservation of the public peace, health and safety, or general
welfare.  These regulations shall not be subject to the review and approval of the Office of Administrative Law
and shall not be subject to automatic repeal until the final regulations take effect on or before June 30, 1997,
and the final regulations shall become effective immediately upon filing with the Secretary of State.
Regulations adopted pursuant to this section shall be developed with the maximum feasible opportunity for
public participation and comments.

CREDIT(S)
(Added by Stats.1984, c. 1747, § 2, operative July 1, 1986.  Amended by Stats.1985, c. 107, § 1, eff. June 27,
1985; Stats.1985, c. 1274, § 11, eff. Sept. 30, 1985; Stats.1986, c. 1133, § 1, eff. Sept. 25, 1986, operative July
1, 1986; Stats.1992, c. 759 (A.B.1248), § 80, eff. Sept. 21, 1992; Stats.1996, c. 654 (A.B.2726), § 4.)

Historical Notes

Historical And Statutory Notes

2008 Main Volume
Stats.1990, c. 467, Sec. 2.00, item 4440-131-001, eff. July 31, 1990, provides in part:
"Notwithstanding Section 7587 of the Government Code, the emergency regulations developed to

implement Chapter 26.5 (commencing with Section 7570) of Division 7 of Title 1 of the
Government Code shall not be subject to automatic repeal until the final regulations take effect on or
before June 30, 1991."

Stats.1991, c. 118 (A.B.222), Sec. 2.00, item 4440-131-001, par. 2, eff. July 16, 1991, provides:
"Notwithstanding Section 7587 of the Government Code, the emergency regulations developed to

implement Chapter 26.5 (commencing with Section 7570) of Division 7 of Title 1 of the
Government Code shall not be subject to automatic repeal until the final regulations take effect on or
before June 30, 1992."

Stats.1992, c. 587 (A.B.979), Sec. 2.00, Item 4440-131-001, provides in part:
"Notwithstanding Section 7587 of the Government Code, the emergency regulations developed to



implement Chapter 26.5 (commencing with Section 7570) of Division 7 of Title 1 of the
Government Code shall not be subject to automatic repeal until the final regulations take effect on or
before June 30, 1993."

Section 31 of Stats.1994, c. 147 (A.B.2377), provides:
"Notwithstanding any provision of law to the contrary, the emergency regulations governing Chapter

26.5 (commencing with Section 7570) of Division 7 of Title 1 of the Government Code adopted
pursuant to Section 7587 of the Government Code, and operative for the 1993-94 fiscal year, shall
be operative for the 1994-95 fiscal year."

Research References

Cross References

"Child" defined for purposes of this Chapter, see Government Code § 7584.

§ 7588. Operative date 

This chapter shall become operative on July 1, 1986, except Section 7583, which shall become operative on
January 1, 1985.

CREDIT(S)
(Added by Stats.1984, c. 1747, § 2, operative July 1, 1986.  Amended by Stats.1985, c. 107, § 2, eff. June 27,
1985.)

Collateral References:

Cal Jur 3d Sch §27

TITLE 2. GOVERNMENT OF THE STATE OF CALIFORNIA

Division 3. Executive Department

Part 2. Constitutional Officers

Chapter 1. Governor

Article 2. Powers And Duties

§ 12012.30. Ratification of tribal-state gaming compact entered into in accordance with Indian Gaming
Regulatory Act of 1988 

     •     Historical Notes



The tribal-state gaming compact entered into in accordance with the Indian Gaming Regulatory Act of 1988 (18
U.S.C. Secs. 1166 to 1168, incl., and 25 U.S.C. Sec. 2701 et seq.) between the State of California and the
Torres-Martinez Desert Cahuilla Indians, executed on August 12, 2003, is hereby ratified.

CREDIT(S)
(Added by Stats.2003, c. 802 (S.B.930), § 1.  Amended by Stats.2004, c. 183 (A.B.3082), § 142.)

Historical Notes

Historical And Statutory Notes

2005 Main Volume
The Senate Daily Journal for the 2003-2004 Regular Session, page 2547, contained the following letter

dated September 11, 2003, from Senator Denise Moreno Ducheny, regarding the intent of
Stats.2003, c. 802 (S.B.930):

"Dear Senator Burton:
"The intent of this letter is to clarify that the tribal gaming compact entered into by the

Torres-Martinez Desert Cahuilla Indians, as ratified by SB 930, was individually negotiated by
the tribe and does not and should not represent a template or model for future compacts
negotiated by other tribes.

"Each tribe in California has unique circumstances and unique desires and ambitions that guide its
negotiations with the state on a gaming compact.  The compact entered into by the
Torres-Martinez tribe is tailored to the individual needs of the tribe and reflects the unique
provisions of the settlement agreement covering the tribe's land claims.

"It is not the intent of SB 930 to establish a new model compact.  Rather, the bill is intended simply
to ratify the agreement entered into voluntarily by the tribe exercising its sovereign right to
negotiate the terms of its own compact.

"Sincerely,
"DENISE MORENO DUCHENY
"Senator, 40th District"
Subordination of legislation by Stats.2004, c. 183 (A.B.3082), to other 2004 legislation, see Historical

and Statutory Notes under Business and Professions Code § 511.3.
2005 Main Volume

TITLE 8. THE ORGANIZATION AND GOVERNMENT OF COURTS

Chapter 2. The Judicial Council

Article 3. Coordinated Educational Programs For The Judiciary

§ 68553. Family law training 

     •     Historical Notes     •     Research References

The Judicial Council shall establish judicial training programs for judges, referees, commissioners, mediators,
and others as deemed appropriate who perform duties in family law matters.



The training shall include a family law session in any orientation session conducted for newly appointed or
elected judges and an annual training session in family law.

The training shall include instruction in all aspects of family law, including effects of gender on family law
proceedings, the economic effects of dissolution on the involved parties, and, on and after July 1, 1994, the
effects of allegations of child abuse or neglect made during family law proceedings.

CREDIT(S)
(Added by Stats.1987, c. 1134, § 2.  Amended by Stats.1994, c. 688 (A.B.2845), § 2.)

Historical Notes

Historical And Statutory Notes

1997 Main Volume
Section 1 of Stats.1987, c. 1134, provides:
"The Legislature hereby finds and declares that there is a special need to require training programs on

family law for judges, referees, commissioners, mediators, and others who perform duties in family
law matters because more citizens are affected by family law proceedings than any other type of
judicial proceedings.  Further, family law matters comprise approximately one-half of all civil court
filings in most counties, family law presents highly complex and diverse issues, family law can
involve protracted litigation and massive use of court time and resources, and family law has a
profound impact on all the involved parties, on taxpayers, and on the future of society.

"It is the intent of the Legislature that the training program for judges be at least 30 hours per year."
Section 3 of Stats.1994, c. 688 (A.B. 2845), provides:
"The Judicial Council shall collect and analyze relevant information relating to allegations of child

abuse or neglect made by persons during family law proceedings.  The Judicial Council shall collect
and analyze this information on or before January 1, 1997, for the purpose of developing a judicial
training program pursuant to Section 68553 of the Government Code for judges, referees,
commissioners, mediators, and others as deemed appropriate who perform duties in family law
matters.  The Judicial Council shall update and revise this information from time to time as it deems
necessary."

Research References

Law Review And Journal Commentaries

Getting the guns: Implementation and enforcement problems with California Senate Bill 218.  75
S.Cal.L.Rev. 185 (2001).

Collateral References:

Witkin, Procedure (4th ed) Courts §434
Cal Jur 3d Jud C §4

HEALTH AND SAFETY CODE

DIVISION 1.5. USE OF SECLUSION AND BEHAVIORAL



RESTRAINTS IN FACILITIES

§ 1180. Reduction in use of seclusion and behavioral restraints in facilities; recommendations of
California Health and Human Services Agency; training protocols and requirements; federal and private
funding; staff injuries; implementation of section 

     •     Historical Notes

(a) The California Health and Human Services Agency, in accordance with their mission, shall provide the
leadership and coordination necessary to reduce the use of seclusion and behavioral restraints in facilities that
are licensed, certified, or monitored by departments that fall within its jurisdiction.

(b) The agency may make recommendations to the Legislature for additional facilities, or for additional units or
departments within facilities, that should be included within the requirements of this division in the future,
including, but not limited to, emergency rooms.

(c) At the request of the secretary, the involved state departments shall provide information regarding existing
training protocols and requirements related to the utilization of seclusion and behavioral restraints by direct care
staff who work in facilities within their jurisdiction.  All involved state departments shall cooperate in
implementing any training protocols established pursuant to this division.  It is the intent of the Legislature that
training protocols developed pursuant to this division be incorporated into existing training requirements and
opportunities.  It is further the intent of the Legislature that, to the extent feasible, the training protocols
developed pursuant to Section 1180.2 be utilized in the development of training protocols developed pursuant to
Section 1180.3.

(d) The secretary, or his or her designee, is encouraged to pursue federal and private funding to support the
development of a training protocol that can be incorporated into the existing training activities for direct care
staff conducted by the state, facilities, and educational institutions in order to reduce the use of seclusion and
behavioral restraints.

(e) The secretary or his or her designee shall make recommendations to the Legislature on how to best assess
the impact of serious staff injuries sustained during the use of seclusion or behavioral restraints, on staffing
costs, and on workers' compensation claims and costs.

(f) The agency shall not be required to implement this section if implementation cannot be achieved within
existing resources, unless additional funding for this purpose becomes available.  The agency and involved
departments may incrementally implement this section in order to accomplish its goals within existing
resources, through the use of federal or private funding, or upon the subsequent appropriation of funds by the
Legislature for this purpose, or all of these.

CREDIT(S)
(Added by Stats.2003, c. 750 (S.B.130), § 2.)

Historical Notes

Historical And Statutory Notes

1995 Legislation
Former § 1180, added by Stats.1983, c. 1295, § 3, relating to legislative findings, declarations, and

intent, was repealed by Stats.1995, c. 415 (S.B.1360), § 97.
For disposition of repealed subject matter, see disposition table preceding Health and Safety Code (see

Refs & Annos (References, Annotations, or Tables)).



Legislative findings relating to the nonsubstantive effect of Stats.1995, c. 415 (S.B.1360), and the
legislative intent not to create any new rights, see Historical and Statutory Notes under Health and
Safety Code § 100.

2003 Legislation
Section 1 of Stats.2003, c. 750 (S.B.130), provides:
"The Legislature finds and declares all of the following:
"(a) The use of seclusion and behavioral restraints is not treatment, and their use does not alleviate

human suffering or positively change behavior.
"(b) Good milieu programs, interesting activities, and attention to every person's need for sufficient

space all contribute to an environment in which the use of seclusion and behavioral restraints can
be minimized.

"(c) An ongoing commitment to varied, active, and stimulating choices of programming is important
in addressing the problems of the use of seclusion and behavioral restraints in facilities.

"(d) The commitment of managers and staff of facilities is essential to changing the culture of those
facilities and reducing the use of seclusion and behavioral restraints, and providing a safer and
more therapeutic environment for mental health patients, residents, and staff in California.

"(e) In order to achieve the goal of a reduction in the use of seclusion and behavioral restraints,
California must utilize the best practices developed in other states, and use the most efficient
modern resources to accomplish these goals, including computerized data collection and
analysis, public access to this information on the Internet, strategies for organizational change,
staff training in risk assessment, crisis prevention and intervention, debriefing models, and
recovery-based treatment models.

"(f) Adequate numbers of staff are essential to reducing the use of seclusion and behavioral restraints
in facilities; however, California faces a human resource crisis in mental health care.  According
to the California Mental Health Planning Council, vacancy rates for mental health positions in
California exceed 30 percent.  The Employment Development Department estimates that
between 1998 and 2008, public and private providers will need to fill 45,000 mental health
positions.  To address this crisis, the Little Hoover Commission has called for coordinated,
integrated, and success-oriented strategies such as hiring clients, recruitment efforts, training
academies, scholarships and loan forgiveness, workload analysis, and ensuring training in core
competencies.  The Legislature finds that resolving California's mental health workforce crisis is
important to the goal of reducing the use of seclusion and behavioral restraints in California
facilities.

"(g) It is the intent of the Legislature in enacting this act to achieve a reduction in the use of
seclusion and behavioral restraints in facilities in California."

1990 Main Volume
Former § 1180, added by Stats.1971, c. 1781, § 1, authorizing the director to fund a nonprofit,

nondenominational health corporation and prescribing its powers and duties, was repealed by
Stats.1977, c. 1036, § 1, eff. Sept. 23, 1977, operative 120 days following Sept. 23, 1977.

Collateral References:

Cal Jur 3d Health §20

§ 1180.1. Definitions 

     •     Historical Notes

For purposes of this division, the following definitions apply:

(a) "Behavioral restraint" means "mechanical restraint" or "physical restraint" as defined in this section, used as
an intervention when a person presents an immediate danger to self or to others.  It does not include restraints
used for medical purposes, including, but not limited to, securing an intravenous needle or immobilizing a



person for a surgical procedure, or postural restraints, or devices used to prevent injury or to improve a person's
mobility and independent functioning rather than to restrict movement.

(b) "Containment" means a brief physical restraint of a person for the purpose of effectively gaining quick
control of a person who is aggressive or agitated or who is a danger to self or others.

(c) "Mechanical restraint" means the use of a mechanical device, material, or equipment attached or adjacent to
the person's body that he or she cannot easily remove and that restricts the freedom of movement of all or part
of a person's body or restricts normal access to the person's body, and that is used as a behavioral restraint.

(d) "Physical restraint" means the use of a manual hold to restrict freedom of movement of all or part of a
person's body, or to restrict normal access to the person's body, and that is used as a behavioral
restraint."Physical restraint" is any staff-to-person physical contact in which the person unwillingly
participates."Physical restraint" does not include briefly holding a person without undue force in order to calm
or comfort, or physical contact intended to gently assist a person in performing tasks or to guide or assist a
person from one area to another.

(e) "Seclusion" means the involuntary confinement of a person alone in a room or an area from which the
person is physically prevented from leaving."Seclusion" does not include a "timeout," as defined in regulations
relating to facilities operated by the State Department of Developmental Services.

(f) "Secretary" means the Secretary of the California Health and Human Services Agency.

(g) "Serious injury" means any significant impairment of the physical condition as determined by qualified
medical personnel, and includes, but is not limited to, burns, lacerations, bone fractures, substantial hematoma,
or injuries to internal organs.
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§ 1180.1. Definitions 

     •     Historical Notes

For purposes of this division, the following definitions apply:

(a) "Behavioral restraint" means "mechanical restraint" or "physical restraint" as defined in this section, used as
an intervention when a person presents an immediate danger to self or to others.  It does not include restraints
used for medical purposes, including, but not limited to, securing an intravenous needle or immobilizing a
person for a surgical procedure, or postural restraints, or devices used to prevent injury or to improve a person's
mobility and independent functioning rather than to restrict movement.

(b) "Containment" means a brief physical restraint of a person for the purpose of effectively gaining quick
control of a person who is aggressive or agitated or who is a danger to self or others.

(c) "Mechanical restraint" means the use of a mechanical device, material, or equipment attached or adjacent to
the person's body that he or she cannot easily remove and that restricts the freedom of movement of all or part



of a person's body or restricts normal access to the person's body, and that is used as a behavioral restraint.

(d) "Physical restraint" means the use of a manual hold to restrict freedom of movement of all or part of a
person's body, or to restrict normal access to the person's body, and that is used as a behavioral
restraint."Physical restraint" is staff-to-person physical contact in which the person unwillingly
participates."Physical restraint" does not include briefly holding a person without undue force in order to calm
or comfort, or physical contact intended to gently assist a person in performing tasks or to guide or assist a
person from one area to another.

(e) "Seclusion" means the involuntary confinement of a person alone in a room or an area from which the
person is physically prevented from leaving."Seclusion" does not include a "timeout," as defined in regulations
relating to facilities operated by the State Department of Developmental Services.

(f) "Secretary" means the Secretary of California Health and Human Services.

(g) "Serious injury" means significant impairment of the physical condition as determined by qualified medical
personnel, and includes, but is not limited to, burns, lacerations, bone fractures, substantial hematoma, or
injuries to internal organs.
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§ 1180.2. Application of section to certain state hospitals; technical assistance and training; avoidance of
use of seclusion and behavioral restraints; exceptions; data collection; availability to public; reports of
deaths or serious injuries to persons 

     •     Historical Notes

(a) This section shall apply to the state hospitals operated by the State Department of Mental Health and
facilities operated by the State Department of Developmental Services that utilize seclusion or behavioral
restraints.

(b) The State Department of Mental Health and the State Department of Developmental Services shall develop
technical assistance and training programs to support the efforts of facilities described in subdivision (a) to
reduce or eliminate the use of seclusion and behavioral restraints in those facilities.

(c) Technical assistance and training programs should be designed with the input of stakeholders, including
clients and direct care staff, and should be based on best practices that lead to the avoidance of the use of
seclusion and behavioral restraints, including, but not limited to, all of the following:

(1) Conducting an intake assessment that is consistent with facility policies and that includes issues specific to
the use of seclusion and behavioral restraints as specified in Section 1180.4.



(2) Utilizing strategies to engage clients collaboratively in assessment, avoidance, and management of crisis
situations in order to prevent incidents of the use of seclusion and behavioral restraints.

(3) Recognizing and responding appropriately to underlying reasons for escalating behavior.

(4) Utilizing conflict resolution, effective communication, deescalation, and client-centered problem solving
strategies that diffuse and safely resolve emerging crisis situations.

(5) Individual treatment planning that identifies risk factors, positive early intervention strategies, and strategies
to minimize time spent in seclusion or behavioral restraints.  Individual treatment planning should include input
from the person affected.

(6) While minimizing the duration of time spent in seclusion or behavioral restraints, using strategies to
mitigate the emotional and physical discomfort and ensure the safety of the person involved in seclusion or
behavioral restraints, including input from the person about what would alleviate his or her distress.

(7) Training in conducting an effective debriefing meeting as specified in Section 1180.5, including the
appropriate persons to involve, the voluntary participation of the person who has been in seclusion or
behavioral restraints, and strategic interventions to engage affected persons in the process.  The training should
include strategies that result in maximum participation and comfort for the involved parties to identify factors
that lead to the use of seclusion and behavioral restraints and factors that would reduce the likelihood of future
incidents.

(d)(1) The State Department of Mental Health and the State Department of Developmental Services shall take
steps to establish a system of mandatory, consistent, timely, and publicly accessible data collection regarding
the use of seclusion and behavioral restraints in facilities described in this section.  It is the intent of the
Legislature that data be compiled in a manner that allows for standard statistical comparison.

(2) The State Department of Mental Health and the State Department of Developmental Services shall develop
a mechanism for making this information publicly available on the Internet.

(3) Data collected pursuant to this section shall include all of the following:

(A) The number of deaths that occur while persons are in seclusion or behavioral restraints, or where it is
reasonable to assume that a death was proximately related to the use of seclusion or behavioral restraints.

(B) The number of serious injuries sustained by persons while in seclusion or subject to behavioral restraints.

(C) The number of serious injuries sustained by staff that occur during the use of seclusion or behavioral
restraints.

(D) The number of incidents of seclusion.

(E) The number of incidents of use of behavioral restraints.

(F) The duration of time spent per incident in seclusion.

(G) The duration of time spent per incident subject to behavioral restraints.

(H) The number of times an involuntary emergency medication is used to control behavior, as defined by the
State Department of Mental Health.

(e) A facility described in subdivision (a) shall report each death or serious injury of a person occurring during,
or related to, the use of seclusion or behavioral restraints.  This report shall be made to the agency designated in
subdivision (h) of Section 4900 of the Welfare and Institutions Code no later than the close of the business day
following the death or injury.  The report shall include the encrypted identifier of the person involved, and the
name, street address, and telephone number of the facility.
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§ 1180.3. Application of section to psychiatric units; technical assistance and training programs;
avoidance of use of seclusion and behavioral restraints; publicly accessible data; Internet; uniform
reporting; implementation of section 

     •     Historical Notes

(a) This section shall apply to psychiatric units of general acute care hospitals, acute psychiatric hospitals,
psychiatric health facilities, crisis stabilization units, community treatment facilities, group homes, skilled
nursing facilities, intermediate care facilities, community care facilities, and mental health rehabilitation
centers.

(b)(1) The secretary or his or her designee shall develop technical assistance and training programs to support
the efforts of facilities to reduce or eliminate the use of seclusion and behavioral restraints in those facilities that
utilize them.

(2) Technical assistance and training programs should be designed with the input of stakeholders, including
clients and direct care staff, and should be based on best practices that lead to the avoidance of the use of
seclusion and behavioral restraints.  In order to avoid redundancies and to promote consistency across various
types of facilities, it is the intent of the Legislature that the technical assistance and training program, to the
extent possible, be based on that developed pursuant to Section 1180.2.

(c)(1) The secretary or his or her designee shall take steps to establish a system of mandatory, consistent,
timely, and publicly accessible data collection regarding the use of seclusion and behavioral restraints in all
facilities described in subdivision (a) that utilize seclusion and behavioral restraints.  In determining a system of
data collection, the secretary should utilize existing efforts, and direct new or ongoing efforts, of associated
state departments to revise or improve their data collection systems.  The secretary or his or her designee shall
make recommendations for a mechanism to ensure compliance by facilities, including, but not limited to,
penalties for failure to report in a timely manner.  It is the intent of the Legislature that data be compiled in a
manner that allows for standard statistical comparison and be maintained for each facility subject to reporting
requirements for the use of seclusion and behavioral restraints.

(2) The secretary shall develop a mechanism for making this information, as it becomes available, publicly
available on the Internet.  For data currently being collected, this paragraph shall be implemented as soon as it
reasonably can be achieved within existing resources.  As new reporting requirements are developed and result



in additional data becoming available, this additional data shall be included in the data publicly available on the
Internet pursuant to this paragraph.

(3) At the direction of the secretary, the departments shall cooperate and share resources for developing uniform
reporting for all facilities.  Uniform reporting of seclusion and behavioral restraint utilization information shall,
to the extent possible, be incorporated into existing reporting requirements for facilities described in subdivision
(a).

(4) Data collected pursuant to this subdivision shall include all of the data described in paragraph (3) of
subdivision (d) of Section 1180.2.

(5) The secretary or his or her designee shall work with the state departments that have responsibility for
oversight of the use of seclusion and behavioral restraints to review and eliminate redundancies and outdated
requirements in the reporting of data on the use of seclusion and behavioral restraints in order to ensure
cost-effectiveness.

(d) Neither the agency nor any department shall be required to implement this section if implementation cannot
be achieved within existing resources, unless additional funding for this purpose becomes available.  The
agency and involved departments may incrementally implement this section in order to accomplish its goals
within existing resources, through the use of federal or private funding, or upon the subsequent appropriation of
funds by the Legislature for this purpose, or all of these.
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§ 1180.4. Initial assessment prior to placement decisions or upon admission to facility; contents of
assessment; use of restraints for emergencies; prohibited restraints; use of prone containment
techniques; monitoring 

     •     Historical Notes

(a) A facility described in subdivision (a) of Section 1180.2 or subdivision (a) of Section 1180.3 shall conduct
an initial assessment of each person prior to a placement decision or upon admission to the facility, or as soon
thereafter as possible.  This assessment shall include input from the person and from someone whom he or she
desires to be present, such as a family member, significant other, or authorized representative designated by the
person, and if the desired third party can be present at the time of admission.  This assessment shall also



include, based on the information available at the time of initial assessment, all of the following:

(1) A person's advance directive regarding deescalation or the use of seclusion or behavioral restraints.

(2) Identification of early warning signs, triggers, and precipitants that cause a person to escalate, and
identification of the earliest precipitant of aggression for persons with a known or suspected history of
aggressiveness, or persons who are currently aggressive.

(3) Techniques, methods, or tools that would help the person control his or her behavior.

(4) Preexisting medical conditions or any physical disabilities or limitations that would place the person at
greater risk during restraint or seclusion.

(5) Any trauma history, including any history of sexual or physical abuse that the affected person feels is
relevant.

(b) A facility described in subdivision (a) of Section 1180.2 or subdivision (a) of Section 1180.3 may use
seclusion or behavioral restraints for behavioral emergencies only when a person's behavior presents an
imminent danger of serious harm to self or others.

(c) A facility described in subdivision (a) of Section 1180.2 or subdivision (a) of Section 1180.3 may not use
either of the following:

(1) A physical restraint or containment technique that obstructs a person's respiratory airway or impairs the
person's breathing or respiratory capacity, including techniques in which a staff member places pressure on a
person's back or places his or her body weight against the person's torso or back.

(2) A pillow, blanket, or other item covering the person's face as part of a physical or mechanical restraint or
containment process.

(d) A facility described in subdivision (a) of Section 1180.2 or subdivision (a) of Section 1180.3 may not use
physical or mechanical restraint or containment on a person who has a known medical or physical condition,
and where there is reason to believe that the use would endanger the person's life or seriously exacerbate the
person's medical condition.

(e)(1) A facility described in subdivision (a) of Section 1180.2 or subdivision (a) of Section 1180.3 may not use
prone mechanical restraint on a person at risk for positional asphyxiation as a result of one of the following risk
factors that are known to the provider:

(A) Obesity.

(B) Pregnancy.

(C) Agitated delirium or excited delirium syndromes.

(D) Cocaine, methamphetamine, or alcohol intoxication.

(E) Exposure to pepper spray.

(F) Preexisting heart disease, including, but not limited to, an enlarged heart or other cardiovascular disorders.

(G) Respiratory conditions, including emphysema, bronchitis, or asthma.

(2) Paragraph (1) shall not apply when written authorization has been provided by a physician, made to
accommodate a person's stated preference for the prone position or because the physician judges other clinical
risks to take precedence.  The written authorization may not be a standing order, and shall be evaluated on a
case-by-case basis by the physician.

(f) A facility described in subdivision (a) of Section 1180.2 or subdivision (a) of Section 1180.3 shall avoid the



deliberate use of prone containment techniques whenever possible, utilizing the best practices in early
intervention techniques, such as deescalation.  If prone containment techniques are used in an emergency
situation, a staff member shall observe the person for any signs of physical duress throughout the use of prone
containment.  Whenever possible, the staff member monitoring the person shall not be involved in restraining
the person.

(g) A facility described in subdivision (a) of Section 1180.2 or subdivision (a) of Section 1180.3 may not place
a person in a facedown position with the person's hands held or restrained behind the person's back.

(h) A facility described in subdivision (a) of Section 1180.2 or subdivision (a) of Section 1180.3 may not use
physical restraint or containment as an extended procedure.

(i) A facility described in subdivision (a) of Section 1180.2 or subdivision (a) of Section 1180.3 shall keep
under constant, face-to-face human observation a person who is in seclusion and in any type of behavioral
restraint at the same time.  Observation by means of video camera may be utilized only in facilities that are
already permitted to use video monitoring under federal regulations specific to that facility.

(j) A facility described in subdivision (a) of Section 1180.2 or subdivision (a) of Section 1180.3 shall afford to
persons who are restrained the least restrictive alternative and the maximum freedom of movement, while
ensuring the physical safety of the person and others, and shall use the least number of restraint points.

(k) A person in a facility described in subdivision (a) of Section 1180.2 and subdivision (a) of Section 1180.3
has the right to be free from the use of seclusion and behavioral restraints of any form imposed as a means of
coercion, discipline, convenience, or retaliation by staff.  This right includes, but is not limited to, the right to be
free from the use of a drug used in order to control behavior or to restrict the person's freedom of movement, if
that drug is not a standard treatment for the person's medical or psychiatric condition.
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§ 1180.5. Clinical and quality reviews for episodes of use of restraints; timing of review; debriefing;
documentation 

     •     Historical Notes

(a) A facility described in subdivision (a) of Section 1180.2 or subdivision (a) of Section 1180.3 shall conduct a
clinical and quality review for each episode of the use of seclusion or behavioral restraints.



(b) A facility described in subdivision (a) of Section 1180.2 or subdivision (a) of Section 1180.3 shall, as
quickly as possible but no later than 24 hours after the use of seclusion or behavioral restraints, conduct a
debriefing regarding the incident with the person, and, if the person requests it, the person's family member,
domestic partner, significant other, or authorized representative, if the desired third party can be present at the
time of the debriefing at no cost to the facility, as well as with the staff members involved in the incident, if
reasonably available, and a supervisor, to discuss how to avoid a similar incident in the future.  The person's
participation in the debriefing shall be voluntary.  The purposes of the debriefing shall be to do all of the
following:

(1) Assist the person to identify the precipitant of the incident, and suggest methods of more safely and
constructively responding to the incident.

(2) Assist the staff to understand the precipitants to the incident, and to develop alternative methods of helping
the person avoid or cope with those incidents.

(3) Help treatment team staff devise treatment interventions to address the root cause of the incident and its
consequences, and to modify the treatment plan.

(4) Help assess whether the intervention was necessary and whether it was implemented in a manner consistent
with staff training and facility policies.

(c) The facility shall, in the debriefing, provide both the person and staff the opportunity to discuss the
circumstances resulting in the use of seclusion or behavioral restraints, and strategies to be used by the staff, the
person, or others that could prevent the future use of seclusion or behavioral restraints.

(d) The facility staff shall document in the person's record that the debriefing session took place and any
changes to the person's treatment plan that resulted from the debriefing.
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§ 1180.6. Annual report to Senate and Assembly budget committee hearings of progress made in
implementation of division 

     •     Historical Notes

The State Department of Health Services, the State Department of Mental Health, the State Department of
Social Services, and the State Department of Developmental Services shall annually provide information to the



Legislature, during Senate and Assembly budget committee hearings, about the progress made in implementing
this division.  This information shall include the progress of implementation and barriers to achieving full
implementation.
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DIVISION 2. LICENSING PROVISIONS

Chapter 2. Health Facilities

Article 1. General

§ 1250. Definitions 

     •     Historical Notes     •     Research References     •     Notes of Decisions

As used in this chapter, "health facility" means any facility, place, or building that is organized, maintained, and
operated for the diagnosis, care, prevention, and treatment of human illness, physical or mental, including
convalescence and rehabilitation and including care during and after pregnancy, or for any one or more of these
purposes, for one or more persons, to which the persons are admitted for a 24-hour stay or longer, and includes
the following types:

(a) "General acute care hospital" means a health facility having a duly constituted governing body with overall
administrative and professional responsibility and an organized medical staff that provides 24-hour inpatient
care, including the following basic services: medical, nursing, surgical, anesthesia, laboratory, radiology,
pharmacy, and dietary services.  A general acute care hospital may include more than one physical plant
maintained and operated on separate premises as provided in Section 1250.8.  A general acute care hospital that
exclusively provides acute medical rehabilitation center services, including at least physical therapy,
occupational therapy, and speech therapy, may provide for the required surgical and anesthesia services through
a contract with another acute care hospital.  In addition, a general acute care hospital that, on July 1, 1983,
provided required surgical and anesthesia services through a contract or agreement with another acute care
hospital may continue to provide these surgical and anesthesia services through a contract or agreement with an
acute care hospital.  The general acute care hospital operated by the State Department of Developmental
Services at Agnews Developmental Center may, until June 30, 2007, provide surgery and anesthesia services
through a contract or agreement with another acute care hospital.  Notwithstanding the requirements of this
subdivision, a general acute care hospital operated by the Department of Corrections and Rehabilitation or the
Department of Veterans Affairs may provide surgery and anesthesia services during normal weekday working
hours, and not provide these services during other hours of the weekday or on weekends or holidays, if the



general acute care hospital otherwise meets the requirements of this section.

A "general acute care hospital" includes a "rural general acute care hospital."  However, a "rural general acute
care hospital" shall not be required by the department to provide surgery and anesthesia services.  A "rural
general acute care hospital" shall meet either of the following conditions:

(1) The hospital meets criteria for designation within peer group six or eight, as defined in the report entitled
Hospital Peer Grouping for Efficiency Comparison, dated December 20, 1982.

(2) The hospital meets the criteria for designation within peer group five or seven, as defined in the report
entitled Hospital Peer Grouping for Efficiency Comparison, dated December 20, 1982, and has no more than 76
acute care beds and is located in a census dwelling place of 15,000 or less population according to the 1980
federal census.

(b) "Acute psychiatric hospital" means a health facility having a duly constituted governing body with overall
administrative and professional responsibility and an organized medical staff that provides 24-hour inpatient
care for mentally disordered, incompetent, or other patients referred to in Division 5 (commencing with Section
5000) or Division 6 (commencing with Section 6000) of the Welfare and Institutions Code, including the
following basic services: medical, nursing, rehabilitative, pharmacy, and dietary services.

(c) "Skilled nursing facility" means a health facility that provides skilled nursing care and supportive care to
patients whose primary need is for availability of skilled nursing care on an extended basis.

(d) "Intermediate care facility" means a health facility that provides inpatient care to ambulatory or
nonambulatory patients who have recurring need for skilled nursing supervision and need supportive care, but
who do not require availability of continuous skilled nursing care.

(e) "Intermediate care facility/developmentally disabled habilitative" means a facility with a capacity of 4 to 15
beds that provides 24-hour personal care, habilitation, developmental, and supportive health services to 15 or
fewer persons with developmental disabilities who have intermittent recurring needs for nursing services, but
have been certified by a physician and surgeon as not requiring availability of continuous skilled nursing care.

(f) "Special hospital" means a health facility having a duly constituted governing body with overall
administrative and professional responsibility and an organized medical or dental staff that provides inpatient or
outpatient care in dentistry or maternity.

(g) "Intermediate care facility/developmentally disabled" means a facility that provides 24-hour personal care,
habilitation, developmental, and supportive health services to persons with developmental disabilities whose
primary need is for developmental services and who have a recurring but intermittent need for skilled nursing
services.

(h) "Intermediate care facility/developmentally disabled-nursing" means a facility with a capacity of 4 to 15
beds that provides 24-hour personal care, developmental services, and nursing supervision for persons with
developmental disabilities who have intermittent recurring needs for skilled nursing care but have been certified
by a physician and surgeon as not requiring continuous skilled nursing care.  The facility shall serve medically
fragile persons with developmental disabilities or who demonstrate significant developmental delay that may
lead to a developmental disability if not treated.

(i)(1) "Congregate living health facility" means a residential home with a capacity, except as provided in
paragraph (4), of no more than 12 beds, that provides inpatient care, including the following basic services:
medical supervision, 24-hour skilled nursing and supportive care, pharmacy, dietary, social, recreational, and at
least one type of service specified in paragraph (2).  The primary need of congregate living health facility
residents shall be for availability of skilled nursing care on a recurring, intermittent, extended, or continuous
basis.  This care is generally less intense than that provided in general acute care hospitals but more intense than
that provided in skilled nursing facilities.



(2) Congregate living health facilities shall provide one of the following services:

(A) Services for persons who are mentally alert, persons with physical disabilities, who may be ventilator
dependent.

(B) Services for persons who have a diagnosis of terminal illness, a diagnosis of a life-threatening illness, or
both. Terminal illness means the individual has a life expectancy of six months or less as stated in writing by
his or her attending physician and surgeon.  A "life-threatening illness" means the individual has an illness that
can lead to a possibility of a termination of life within five years or less as stated in writing by his or her
attending physician and surgeon.

(C) Services for persons who are catastrophically and severely disabled.  A person who is catastrophically and
severely disabled means a person whose origin of disability was acquired through trauma or nondegenerative
neurologic illness, for whom it has been determined that active rehabilitation would be beneficial and to whom
these services are being provided.  Services offered by a congregate living health facility to a person who is
catastrophically disabled shall include, but not be limited to, speech, physical, and occupational therapy.

(3) A congregate living health facility license shall specify which of the types of persons described in paragraph
(2) to whom a facility is licensed to provide services.

(4)(A) A facility operated by a city and county for the purposes of delivering services under this section may
have a capacity of 59 beds.

(B) A congregate living health facility not operated by a city and county servicing persons who are terminally
ill, persons who have been diagnosed with a life-threatening illness, or both, that is located in a county with a
population of 500,000 or more persons may have not more than 25 beds for the purpose of serving persons who
are terminally ill.

(C) A congregate living health facility not operated by a city and county serving persons who are
catastrophically and severely disabled, as defined in subparagraph (C) of paragraph (2) that is located in a
county of 500,000 or more persons may have not more than 12 beds for the purpose of serving persons who are
catastrophically and severely disabled.

(5) A congregate living health facility shall have a noninstitutional, homelike environment.

(j)(1) "Correctional treatment center" means a health facility operated by the Department of Corrections and
Rehabilitation, the Department of Corrections and Rehabilitation, Division of Juvenile Facilities, or a county,
city, or city and county law enforcement agency that, as determined by the state department, provides inpatient
health services to that portion of the inmate population who do not require a general acute care level of basic
services.  This definition shall not apply to those areas of a law enforcement facility that houses inmates or
wards that may be receiving outpatient services and are housed separately for reasons of improved access to
health care, security, and protection.  The health services provided by a correctional treatment center shall
include, but are not limited to, all of the following basic services: physician and surgeon, psychiatrist,
psychologist, nursing, pharmacy, and dietary.  A correctional treatment center may provide the following
services: laboratory, radiology, perinatal, and any other services approved by the state department.

(2) Outpatient surgical care with anesthesia may be provided, if the correctional treatment center meets the
same requirements as a surgical clinic licensed pursuant to Section 1204, with the exception of the requirement
that patients remain less than 24 hours.

(3) Correctional treatment centers shall maintain written service agreements with general acute care hospitals to
provide for those inmate physical health needs that cannot be met by the correctional treatment center.

(4) Physician and surgeon services shall be readily available in a correctional treatment center on a 24-hour
basis.

(5) It is not the intent of the Legislature to have a correctional treatment center supplant the general acute care



hospitals at the California Medical Facility, the California Men's Colony, and the California Institution for Men.
This subdivision shall not be construed to prohibit the Department of Corrections and Rehabilitation from
obtaining a correctional treatment center license at these sites.

(k) "Nursing facility" means a health facility licensed pursuant to this chapter that is certified to participate as a
provider of care either as a skilled nursing facility in the federal Medicare Program under Title XVIII of the
federal Social Security Act or as a nursing facility in the federal Medicaid Program under Title XIX of the
federal Social Security Act, or as both.

(l) Regulations defining a correctional treatment center described in subdivision (j) that is operated by a county,
city, or city and county, the Department of Corrections and Rehabilitation, or the Department of Corrections
and Rehabilitation, Division of Juvenile Facilities, shall not become effective prior to, or if effective, shall be
inoperative until January 1, 1996, and until that time these correctional facilities are exempt from any licensing
requirements.

(m) "Intermediate care facility/developmentally disabled-continuous nursing (ICF/DD-CN)" means a homelike
facility with a capacity of four to eight, inclusive, beds that provides 24-hour personal care, developmental
services, and nursing supervision for persons with developmental disabilities who have continuous needs for
skilled nursing care and have been certified by a physician and surgeon as warranting continuous skilled
nursing care.  The facility shall serve medically fragile persons who have developmental disabilities or
demonstrate significant developmental delay that may lead to a developmental disability if not treated.
ICF/DD-CN facilities shall be subject to licensure under this chapter upon adoption of licensing regulations in
accordance with Section 1275.3.  A facility providing continuous skilled nursing services to persons with
developmental disabilities pursuant to Section 14132.20 or 14495.10 of the Welfare and Institutions Code shall
apply for licensure under this subdivision within 90 days after the regulations become effective, and may
continue to operate pursuant to those sections until its licensure application is either approved or denied.

CREDIT(S)
(Added by Stats.1973, c. 1202, p. 2564, § 2.  Amended by Stats.1974, c. 1444, p. 3151, § 1; Stats.1976, c. 854,
p. 1950, § 34, eff. Sept. 9, 1976; Stats.1978, c. 1221, § 1, eff. Sept. 27, 1978; Stats.1978, c. 1226, § 1.5;
Stats.1980, c. 676, p. 1937, § 152; Stats.1980, c. 569, p. 1558, § 1; Stats.1981, c. 714, p. 2675, § 213;
Stats.1981, c. 743, p. 2908, § 3; Stats.1983, c. 695, § 1, eff. Sept. 11, 1983; Stats.1983, c. 1003, § 1; Stats.1984,
c. 497, § 2, eff. July 17, 1984; Stats.1985, c. 1496, § 4; Stats.1986, c. 1111, § 1; Stats.1986, c. 1320, § 1;
Stats.1986, c. 1459, § 1.5; Stats.1987, c. 1282, § 2; Stats.1988, c. 1478, § 3, eff. Sept. 28, 1988; Stats.1988, c.
1608, § 1.3; Stats.1989, c. 1393, § 1, eff. Oct. 2, 1989; Stats.1990, c. 1227 (A.B.3413), § 1, eff. Sept. 24, 1990;
Stats.1990, c. 1329 (S.B.1524), § 3.5, eff. Sept. 26, 1990; Stats.1992, c. 697 (S.B.1559), § 11; Stats.1992, c.
1163 (S.B.1570), § 1; Stats.1992, c. 1164 (S.B.1003), § 1; Stats.1992, c. 1369 (A.B.3027), § 5, eff. Oct. 27,
1992, operative Jan. 1, 1993; Stats.1993, c. 589 (A.B.2211), § 84; Stats.1993, c. 70 (S.B.86), § 7, eff. June 30,
1993; Stats.1993, c. 930 (S.B.560), § 1; Stats.1993, c. 931 (A.B.972), § 1; Stats.1993, c. 932 (S.B.910), § 1, eff.
Oct. 8, 1993; Stats.1993, c. 932 (S.B.910), § 1.7, eff. Oct. 8, 1993, operative Jan. 1, 1994; Stats.1995, c. 749
(A.B.1177), § 6, eff. Oct. 10, 1995; Stats.2000, c. 451 (A.B.1731), § 2; Stats.2001, c. 685 (A.B.1212), § 1;
Stats.2005, c. 333 (A.B.1346), § 2; Stats.2005, c. 443 (S.B.666), § 2; Stats.2009-2010, 4th Ex.Sess., c. 5
(A.B.5), § 2, eff. July 28, 2009; Stats.2009, c. 298 (A.B.1540), § 2.)

Historical Notes

Historical And Statutory Notes

2009 Legislation
For cost reimbursement, fiscal emergency, urgency effective, and other uncodified provisions relating to

Stats.2009-2010, 4th Ex.Sess., c. 5 (A.B.5), see Historical and Statutory Notes under Financial Code
§ 293.

Section affected by two or more acts at the same session of the legislature, see Government Code §



9605.
2008 Main Volume
Section 19 of Stats.1972, c. 1148, p. 2243, amended by Stats.1973, c. 1202, p. 2578, § 5, provided:
"Whenever in any provision of law there is a reference to Chapter 1 (commencing with Section 7000) of

Division 7 of the Welfare and Institutions Code or Chapter 2 (commencing with Section 1400) of
Division 2 of the Health and Safety Code, if it applies to a health facility, it shall be deemed to mean
Chapter 2 (commencing with Section 1250) of Division 2 of the Health and Safety Code.

"Whenever in any provision of law there is a reference to Chapter 1 (commencing with Section 7000) of
Division 7 of the Welfare and Institutions Code or Chapter 2 (commencing with Section 1400) of
Division 2 of the Health and Safety Code, if it applies to a community care facility, it shall be
deemed to mean Chapter 3 (commencing with Section 1500) of Division 2 of the Health and Safety
Code."

Section 1 of Stats.1973, c. 1202, p. 2564, provided:
"Chapter 2 (commencing with Section 1250) of Division 2 of the Health and Safety Code, as added by

Chapter 1148 of the Statutes of 1972, is repealed".
Operative effect of 1976 amendment, see Historical and Statutory Notes under Health and Safety Code §

437.
Amendment of this section by § 1.5 of Stats.1978, c. 1221, failed to become operative under the terms of

§ 4 of that act.
Amendment of this section by § 1 of Stats.1978, c. 1226, failed to become operative under the

provisions of § 8 of that Act.
Section 2 of Stats.1978, c. 19, p. 80, amended by Stats.1979, c. 373, p. 1414,§ 415, provided:
"(a) The Legislature hereby finds and declares that a high rate of turnover among staff in intermediate

care facilities and skilled nursing facilities diminishes the quality of care rendered to patients in such
facilities.  The Legislature further finds that the turnover among employees of such facilities is
substantially attributable to the fact that the wages paid such employees are generally lower than the
wages paid employees of other health care institutions in similar job classifications.  It is the intent
of the Legislature that Medi-Cal reimbursement rates for skilled nursing facilities and intermediate
care facilities, to the extent feasible, be set at levels sufficient to allow such employees to be paid at
wages which are sufficient to reduce turnover among such employees, in order to improve the level
and quality of patient care.

"(b) The Legislature further finds that the rates for wages contained in this act were developed with
recognition of the costs of increased wages and related benefits.  It is the intent of the Legislature
that the funds resulting from the Medi-Cal rate increases provided in this section be used for wage
increases and for costs of normal benefit increases related to the wage and salary increases.

"(c) Notwithstanding any other provision of law, the State Director of Health Services shall establish
and implement regulations effective March 1, 1978, that establish a payment rate for intermediate
care facilities and skilled nursing facilities as defined in Section 1250 of the Health and Safety Code,
which is sufficient to provide an increase of two dollars and twenty-eight cents ($2.28) per
patient-day with respect to skilled nursing facilities and one dollar and eighty-four cents ($1.84) per
patient-day with respect to intermediate care facilities, for wages and benefits of nonadministrative
employees.  The increase required by this section shall be in addition to any future mandatory
increases required by federal or state law.  Such rate shall provide funding for the portion of
additional costs necessary to implement the wage and benefit increase required by this section
attributable to Medi-Cal patients.  The portion of such additional costs shall be the same as the ratio
of Medi-Cal patients to the total patients in the facility.

"(d) Each skilled nursing facility or intermediate care facility shall certify that funds received pursuant
to this section for the period commencing March 1, 1978, to and including June 30, 1978, are
expended for employee wages and benefits, except if the entry level wages of the lowest paid
nonadministrative employee of a skilled nursing facility or an intermediate care facility exceeds
three dollars and ninety-seven cents ($3.97) per hour on the effective date of this section, the funds
received pursuant to regulations adopted pursuant to this section shall be used to ensure the



continued delivery of quality care in such facility.  The base, from which employee wages and
benefits are increased pursuant to this section, shall be the facility payroll for the month of
December, 1977, but including only nonovertime hours worked by covered employees, plus any
amount received pursuant to Section 1439.7 of the Health and Safety Code.  For purposes of
determining the amount of Medi-Cal funds to be distributed for employee wages and benefits, the
total Medi-Cal patient-days recorded by the facility in the month of December, 1977, shall be
multiplied by the amount per patient-day specified in subdivision (c) of this section.

"(e) The director shall inspect relevant payroll and personnel records of skilled nursing facilities and
intermediate care facilities which are reimbursed for Medi-Cal patients under the rate of
reimbursement established pursuant to subdivision (c) of this section to insure that the wage and
benefit increases provided for have been implemented.

"(f) Any facility which is paid under the rate provided for in which the director finds has not made the
wage and benefit increases provided for shall be liable to the state for the amount of funds paid to
such facility based upon the wage and benefit requirements provided for by this section but not
distributed to employees for wages and benefits plus a penalty equal to 10 percent of the funds not
so distributed.

"(g) On or before July 1, 1978, and annually thereafter, each skilled nursing facility or intermediate care
facility shall certify to, and in the manner prescribed by, the director, all of the following:

"(1) All nonadministrative employees of such facility employed less than three months receive at least
an entry level wage amounting to the prevailing federal minimum wage rate plus 50 percent of the
average hourly wage increase established pursuant to this section for that facility during the period
March through June, 1978.

"(2) All nonadministrative employees of such facility employed three months or more receive at least
the prevailing federal minimum wage rate plus the average hourly wage increase established
pursuant to this section for that facility during the period March through June, 1978; provided,
however, that no employee then employed shall receive a wage less than that which such person
received pursuant to this section for the period March through June, 1978, after July 1, 1978.

"(3) Any wage increase required pursuant to subdivision (a) of Section 1338 of the Health and Safety
Code is in addition to any minimum wages provided in this subdivision."

Subordination of Stats.1980, c. 676, to other 1980 legislation affecting this section, see Historical and
Statutory Notes under Business Professions Code§ 22.

Amendment of this section by § 1 of Stats.1986, c. 1459, failed to become operative under the
provisions of § 5 of that Act.

Effect of amendment of section by two or more acts at the same session of the legislature, see
Government Code § 9605.

Amendment of this section by § 2.5 of Stats.1987, c. 1282, failed to become operative under the
provisions of § 9 of that Act.

Section 1 of Stats.1988, c. 1478, provides:
"The Legislature finds and declares that "congregate living health facilities' are needed to allow persons

to receive appropriate inpatient care in the least restrictive environment.  Being able to remain in a
small facility in a residential neighborhood is not only progressive and humane, but cost-effective as
well.

"The Legislature further finds and declares, however, that certain provisions of law regarding
congregate living facilities prevent a number of these facilities from becoming licensed.  If a facility
is not licensed, the residents do not have the same protection and may not be eligible for
reimbursement for certain essential services provided them.

"It is the intent of the Legislature to allow more facilities to qualify as "congregate living health
facilities' in order that more people may have access to this type of care.  It is further the intent of the
Legislature that any modifications in the definition not substantially alter the category as the original
sponsors envisioned.

"Increasing the number of beds allowed from not more than six to not more than 15 will permit more
facilities to qualify as "congregate living health facilities' without altering the quality of care or the



character of the environment intended in the original statutes."
Amendment of this section by §§ 3.1, 3.2, and 3.3 of Stats.1988, c. 1478, failed to become operative

under the provisions of § 16.5 of that Act.
Amendment of this section by §§ 1 to 1.2 and 1.4 to 1.7 of Stats.1988, c. 1608, failed to become

operative under the provisions of § 8 of that Act.
Amendment of this section by § 1.5 of Stats.1990, c. 1227, failed to become operative under the

provisions of § 8.5 of that Act.
Under the provisions of § 34.5 of Stats.1990, c. 1329, the 1990 amendments of this section by c. 1227

and c. 1329 were given effect and incorporated in the form set forth in § 1 of c. 1227, operative until
Sept. 26, 1990, then in the form set forth in § 3.5 of c. 1329.  An amendment of this section by § 3 of
Stats.1990, c. 1329, failed to become operative under the provisions of § 34.5 of that Act.

The 1992 amendment of this section by c. 1369 explicitly amended the 1992 amendment of this section
by c. 1164.

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

The Senate Journal for the 1991-92 Regular Session, page 8295, contained the following signature letter
dated Sept. 14, 1992, from the Governor regarding S.B.1559 (Stats.1992, c. 697):

"I have signed Senate Bill 1559 but I also urge follow-up legislation.
"This bill would revise several provisions of existing law to provide counties with relief from certain

criminal justice state-mandated programs, including a provision to allow a county sheriff to refuse to
accept for booking any person who is in need of immediate medical attention.  This bill would also
provide several amendments to the provisions of SB 2557, including one to allow a county to
recover booking costs from a convicted person arrested by a state arresting agency.  Finally, this bill
would revise procedures for incorporation of county territory in order to make such incorporation
revenue neutral for the county.

"SB 1559 is a comprehensive measure which will enact reasonable provisions for counties in order to
provide them with some financial relief as each county faces severe service reductions due to the
1992-93 fiscal crisis.

"However, the bill contains several drafting errors regarding annexation procedures and the question of
funding for medical care for inmates in immediate need of medical attention.  Moreover, uncertainty
exists as to whether the booking fee criteria may apply to city arresting agencies.

"I believe that it is critical that counties be afforded the fiscal relief provided under this bill.  Therefore,
I am directing my administration to draft language which will eliminate the ambiguous language in
SB 1559 for enactment early next year.  This legislation would delete any reference to annexation
from the provisions of SB 1559, clarify that cities shall not be liable for medical costs which accrue
as a result of a city peace officer transporting an arrested person to the hospital prior to booking
them into the county jail and will make other necessary technical revisions.  The California State
Association of Counties has committed to supporting such legislation."

Subordination of legislation by Stats.1993, c. 589 (A.B.2211), see Historical and Statutory Notes under
Business and Professions Code § 1680.

Section 11.5 of Stats.1993, c. 932 (S.B.910), provides:
"(a) Section 1.3 of this bill incorporates amendments to Section 1250 of the Health and Safety Code

proposed by both this bill and AB 972 [Stats.1993, c. 931].  It shall only become operative if (1)
both bills are enacted and become effective on or before January 1, 1994, but this bill becomes
operative first, (2) each bill amends Section 1250 of the Health and Safety Code, and (3) this bill is
enacted after AB 972 [Stats.1993, c. 931], in which case Section 1250 of the Health and Safety
Code, as amended by Section 1 of this bill, shall remain operative only until the operative date of
AB 972 [Stats.1993, c. 931], at which time Section 1.3 of this bill shall become operative.

"(b) Section 1.5 of this bill incorporates amendments to Section 1250 of the Health and Safety Code
proposed by both this bill and SB 560 [Stats.1993, c. 930].  It shall only become operative if (1) both
bills are enacted and become effective on or before January 1, 1994, but this bill becomes operative
first, (2) each bill amends Section 1250 of the Health and Safety Code, and (3) this bill is enacted



after SB 560 [Stats.1993, c. 930], in which case Section 1250 of the Health and Safety Code, as
amended by Section 1 of this bill, shall remain operative only until the operative date of SB 560
[Stats.1993, c. 930], at which time Section 1.5 of this bill shall become operative.

"(c) Section 1.7 of this bill incorporates amendments to Section 1250 of the Health and Safety Code
proposed by both this bill AB 972 [Stats.1993, c. 931] and SB 560 [Stats.1993, c. 930].  It shall only
become operative if (1) all three bills are enacted and become effective on or before January 1, 1994,
but this bill becomes operative first, (2) each bill amends Section 1250 of the Health and Safety
Code, and (3) this bill is enacted after AB 972 [Stats.1993, c. 931] and SB 560 [Stats.1993, c. 930],
in which case Section 1250 of the Health and Safety Code, as amended by Section 1 of this bill, shall
remain operative only until the operative date of AB 972 [Stats.1993, c. 931] and SB 560
[Stats.1993, c. 930], at which time Section 1.7 of this bill shall become operative."

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

Stats.2000, c. 451 (A.B.1731), § 1, provides:
"(a)(1) It is the intent of the Legislature that this act add to the quality of life of older Californians by

enhancing the quality of long-term care services.  The primary goal of this effort is to enable
citizens with long-term care needs to live at home, with family members, and in the community
for as long as possible.

"(2) Therefore, it is the intent of this act to increase access to quality alternatives to nursing home
facilities by providing improved in-home support services and community-based care services.

"(b)(1) It is also the intent of this act to ensure that nursing home facilities in California provide safe
and secure environments for residents and their families and that they have the highest quality of
care possible.

"(2) Therefore, it is the intent of this act to reform nursing home standards, strengthen enforcement
of those standards, and promote residents' and family rights."

Section 1 of Stats.2005, c. 333 (A.B.1346), provides:
"SECTION 1. It is the intent of the Legislature by this act amending Section 1250 of the Health and

Safety Code to allow state hospitals that provide surgery and anesthesia services on less than a
24-hour basis on January 1, 2006, to be licensed if they otherwise meet all other applicable
requirements for licensure under this section.  Any personal services contract for surgical or
anesthesia services in a general acute care hospital operated by the Department of Corrections
and Rehabilitation or the Department of Veterans Affairs, or the State Department of
Developmental Services shall comply with Section 19130 of the Government Code."

Section 3 of Stats.2005, c. 443 (S.B.666), provides:
"SEC. 3. Section 2 of this bill incorporates amendments to Section 1250 of the Health and Safety

Code proposed by both this bill and AB 1346 [Stats.2005, c. 333].  It shall only become
operative if (1) both bills are enacted and become effective on or before January 1, 2006, (2)
each bill amends Section 1250 of the Health and Safety Code, and (3) this bill is enacted after
AB 1346 [Stats.2005, c. 333], in which case Section 1 of this bill shall not become operative."

An amendment of this section by § 1 of Stats.2005, c. 443 (S.B.666), failed to become operative under
the provisions of § 3 of that Act.

Section affected by two or more acts at the same session of the Legislature, see Government Code §
9605.

Former § 1250, added by Stats.1972, c. 1148, p. 2226, § 3, relating to the same subject matter, was
repealed by Stats.1973, c. 1202, p. 2564, § 1.  See this section.

Derivation: Former § 1250, added by Stats.1972, c. 1148, p. 2226, § 3.
Former § 1401, added by Stats.1945, c. 1418, p. 2667, § 3, amended by Stats.1955, c. 1464, p. 2673, § 1.
Former Welfare and Institutions Code § 6200; formerly § 5699, added by Stats.1943, c. 914, p. 2771, §

1, renumbered § 6200 and amended by Stats.1965, c. 391, p. 1691, § 6.
Former Welfare and Institutions Code § 7000, added by Stats.1967, c. 1667, p. 4146, § 40, amended by

Stats.1968, c. 1344, p. 2564, § 3.



Research References

Cross References

Acute care hospitals, service to Medi-Cal beneficiaries, supplemental reimbursement, see Welfare
and Institutions Code § 14105.96.

Administration of immunizations by registered nurse without patient-specific orders, patients aged
fifty years or older, see Health and Safety Code § 1261.3.

Aid and medical assistance, supplemental Medi-Cal reimbursement, see Welfare and Institutions
Code § 14105.27.

Alternative settings or services for facilities under subds. (a) or (b), regulations, see Health and
Safety Code § 1275.6.

Arrest information, disclosure by applicant for employment, see Labor Code § 432.7.
Children who are exposed to alcohol or drugs or who are HIV positive, placement, see Welfare and

Institutions Code § 16525.30.
Community Care Facilities Act, exemption from provisions of this section, see Health and Safety

Code § 1505.
Department of Corrections, generally, see Penal Code §§ 5000 et seq.
Department of Developmental Services, see Welfare and Institutions Code §§ 4400 et seq.
Dependent adults, persons admitted as inpatients in twenty-four-hour health facilities, endangering

health or embezzling property, see Penal Code § 368.
Designation of smoking and non-smoking areas, see Health and Safety Code § 118890.
Disability insurance, limitation on coverage, see Insurance Code § 10602.
Emergency medical services and care, exclusion of psychiatric emergency medical condition from

definition under certain contracts, see Health and Safety Code § 1317.1.
Employment training panel, authority and conditions for funding of licensed nurse training

programs, see Unemployment Insurance Code § 10214.9.
Failure to report an adverse event, penalties, see Health and Safety Code § 1280.4.
Family notification, significant change in resident's health or mental status, duty of certain health

facilities as defined in this section, see Health and Safety Code § 1795.
General acute care hospitals or acute psychiatric hospitals, detention or release, persons exhibiting

mental disorders, see Health and Safety Code § 1799.111.
General acute care hospitals, transfer of patient to psychiatric unit to treat psychiatric emergency

medical condition, requirements, see Health and Safety Code § 1317.4a.
"Health care service provider" defined, see Health and Safety Code § 1375.8.
Health facilities contracting for reimbursement rates different from those in normal fee schedule, see

Labor Code § 5307.11.
Hospital buildings, exemption from high rise structure provisions, see Health and Safety Code §

13210.
Hospital fair pricing policies, see Health and Safety Code § 127400 et seq.
Immunizations for patients aged 65 or older, see Health and Safety Code § 120392.9.
Licensing, adult day care facilities, disclosure of corporate or business information by applicant for

license, see Health and Safety Code § 1575.1.
Licensing and inspection of certain facilities, see Health and Safety Code § 1254.
Licensing of psychiatric health facilities, see Health and Safety Code § 1254.1.
Licensing provisions, health facilities, automated drug delivery system, see Health and Safety Code

§ 1261.6.
Medi-Cal benefits program, community-living support, see Welfare and Institutions Code §

14132.24.
Medi-Cal long-term care reimbursement, nursing facilities, implementation of facility-specific



rate-setting system, see Welfare and Institutions Code § 14126.02.
Medical malpractice insurance, see Insurance Code § 108.
Naturopathic doctors, furnishing or ordering of drugs, use of term "furnishing' as defined in this

section, see Business and Professions Code § 3460.5.
Order appointing temporary receiver, see Health and Safety Code § 1327.
Outpatient services in freestanding physical plant of facility under subds. (a) or (b), regulations, see

Health and Safety Code § 1275.
Patient medical information, unlawful or unauthorized access or use, administrative penalty, see

Health and Safety Code § 1280.15.
Personal health care, written materials for patients,

Admission to health care facilities, see Health and Safety Code § 123222.2.
Clarity and legibility requirement, see Health and Safety Code § 123222.1.

Persons regularly employed as security officers for health facilities, powers of arrest as peace
officers, see Penal Code § 830.7.

Pharmacies, service to health facilities, automated drug delivery systems, see Business and
Professions Code § 4119.1.

Prenatal screening ultrasound to detect congenital heart defects, necessity of sonographer, physicians
and surgeons, see Health and Safety Code § 1264.

Prescription drugs, container and labeling requirements, exemption for medication dispensed by
certain medical professionals at health facilities, see Business and Professions Code § 4076.

Prescription of experimental drug by persons having ownership interest in nursing home facility or
intermediate care facility, see Health and Safety Code § 111545.

Private duty nursing agencies, application for license, see Health & Safety Code § 1743.7.
Professional negligence, commencement of action, see Code of Civil Procedure§§ 364, 365.
Public notice of proposed closure of health facility or elimination or relocation of supplemental

service, contents, application, see Health and Safety Code § 1255.25.
Regional meetings to address post-hospital transition of homeless patients, see Health and Safety

Code § 1262.4.
Release of limited information on specific patient, written request by patient to prohibit, see Civil

Code § 56.16.
Reporting by health facilities of adverse events, see Health and Safety Code§ 1279.1.
Reports of injuries by deadly weapon or as a result of assaultive or abusive conduct, duties of any

health practitioner employed in a health facility or clinic, see Penal Code § 11160.
Reports of ongoing threat of imminent danger of death or serious bodily injury, response, see Health

and Safety Code § 1279.2.
Right to habeas corpus hearing, see Welfare and Institutions Code § 4800.
Rights of developmentally disabled persons in state hospitals or community care facilities, see

Welfare and Institutions Code § 4503.
Rights of person admitted voluntarily for psychiatric evaluation under this section, see Welfare and

Institutions Code § 5325.
Skilled nursing facilities, staffing ratios, see Health and Safety Code § 1276.65.
Training for hospital staff on hospital policies and recommendations that promote breast-feeding,

see Health and Safety Code § 1257.9.

Code Of Regulations References

Acute and nonacute levels of 24-hour mental health care provided by county mental health agencies,
see 9 Cal. Code of Regs. § 1101 et seq.

Community care facilities, licensing requirements, functional capabilities assessment, see 22 Cal.
Code of Regs. § 80069.2.

Correctional treatment centers,
Administration, see 22 Cal. Code of Regs. § 79773 et seq.
Licensing and inspection, see 22 Cal. Code of Regs. § 79851 et seq.



Optional services, see 22 Cal. Code of Regs. § 79701 et seq.
Physical plant and safety, see 22 Cal. Code of Regs. § 79825 et seq.
Required services, see 22 Cal. Code of Regs. § 79599 et seq.

Eminent domain procedures for nonprofit hospitals, see 22 Cal. Code of Regs.§ 91001 et seq.
Licensing and certification of health facilities and referral agencies, see 22 Cal. Code of Regs. §

70001 et seq.
Mental health treatment program, see 9 Cal. Code of Regs. § 1104 et seq.
Residential care facilities for the elderly, automated external defibrillators (AEDs), requirements, see

22 Cal. Code of Regs. § 87575.2.
Sterilization, see 22 Cal. Code of Regs. §§ 70707.1 et seq., 70736.
Terminal illness diagnosis; end-of-life information and counseling options, see Health and Safety

Code § 442.5.

Law Review And Journal Commentaries

Chapter 794: A qualified "no" to the practice of homeless dumping.  Megan M. Moore, 38
McGeorge L. Rev. 195 (2007).

Dual agency flat rate: Inadequate, inefficient and legally suspect.  J. Brooke Alexander, 18 S. Cal.
Rev. L. & Soc. Just. 153 (2008).

Hospital corporate negligence comes to California: Questions in the wake of Elam v. College Park
Hospital.  Gary F. Loveridge and Betsy S. Kimball, 14 Pac.L.J. 803 (1983).

Hospital responsibility.  Arthur F. Southwick 9 Cal.W.L.Rev. 429 (1973).
Physicians policing physicians.  Philip L. Merkel, 38 U.S.F.L.Rev. 301 (2004).
Private hospitals: Needed standards of consent for delegation.  William W. Bassett 11 U.S.F.L.Rev.

53 (1976).
Respecting our elders.  Steven G. Mehta, 23 L.A.Law 35 (December 2000).
Review of Selected 1992 California Legislation. 24 Pac.L.J. 919 (1993).
Review of Selected 1995 California Legislation.  27 Pac.L.J. 349 (1996).

Collateral References:

Witkin, Summary (9th ed) Agency §170D
Witkin, Summary (9th ed) Const Law §45
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Witkin, Summary (9th ed) P & C §9
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Notes Of Decisions

Construction of prior law 1
Doctrine of corporate negligence 6
General acute care hospital 3
Mandamus 7
Peer review body 2
Residential care facilities 4
Rest homes 5



1. Construction of prior law

Word "home" as used in Welf. & Inst.C. former § 7000, defining an "institution" as including every hospital,
sanitarium, "home", or other place receiving or caring for any insane person, does not include a private home,
and therefore husband whose allegedly insane wife was removed from state hospital to her mother's home for
care within three years of date of husband's divorce action, was not entitled to divorce on ground that wife was
incurably insane and had been confined to an "institution" continuously for more than three years preceding
filing of divorce action. Finkelstein v. Finkelstein (App. 1 Dist. 1948) 88 Cal.App.2d 4, 198 P.2d 98. Divorce

 23

2. Peer review body

Quality assurance committee of county jail mental health services division was "peer review body" covered by
statutory privileges for records of medical peer review bodies and quality assurance committees for county
health facilities; committee was comprised of medical or professional staff of health care facility, and division
employed more than 25 licentiates of same class, as required by statute. County of Los Angeles v. Superior
Court (App. 2 Dist. 2006) 42 Cal.Rptr.3d 390, 139 Cal.App.4th 8, review denied. Privileged Communications
And Confidentiality  422(1)

3. General acute care hospital

The department of health services may not expand the scope of practice of nonphysician health practitioners in
general acute care hospitals. 63 Op.Atty.Gen. 143, 2-20-80.

4. Residential care facilities

Residential care facility providing board, care, and supervision to mentally ill adults waived, on appeal, its
argument that the facility was a "health facility" under the Health and Safety Code and was therefore entitled to
the protections of the Medical Injury Compensation Reform Act (MICRA); facility raised the argument for the
first time during oral argument to Court of Appeal, the argument was not included in the facility's appellate
briefs, and facility failed to point the Court of Appeal to any specific provision of the Health and Safety Code
that applied to licensed residential care facilities. West's Ann.Cal.Civ.Code §§ 3333.2(c)(1);  Kotler v. Alma
Lodge (App. 2 Dist. 1998) 74 Cal.Rptr.2d 721, 63 Cal.App.4th 1381, rehearing denied, review denied. Appeal
And Error  173(1)

Residential care facility providing board, care, and supervision to mentally ill adults was not a "health facility"
within the meaning of the Health and Safety Code and the Medical Injury Compensation Reform Act (MICRA),
as a basis for receiving MICRA's liability protections; residential care facilities were defined by the Community
Care Facilities Act as nonmedical facilities and the residential care facility in question provided only incidental
medical services to its residents, without becoming licensed as a health facility. Kotler v. Alma Lodge (App. 2
Dist. 1998) 74 Cal.Rptr.2d 721, 63 Cal.App.4th 1381, rehearing denied, review denied. Asylums And Assisted
Living Facilities  35(2)

5. Rest homes

In view of § 1401 (repealed; now this section) rest homes, as hospitals, must be licensed. 7 Op.Atty.Gen. 94.

6. Doctrine of corporate negligence

A hospital is liable to a patient under the doctrine of corporate negligence for negligent conduct of independent
physicians and surgeons who, as members of the hospital staff, avail themselves of the hospital facilities, but
who are neither employees nor agents of the hospital. Elam v. College Park Hosp.(App. 4 Dist. 1982) 183
Cal.Rptr. 156, 132 Cal.App.3d 332. Health  656

7. Mandamus

Writ of mandate was appropriate to compel acting director of California Youth Authority (CYA) to obtain



licenses for correctional treatment centers, although cooperation of other state agencies was necessary to obtain
licenses, where director had mandatory statutory duty to obtain licenses, but failed to do so 14 years after
enactment of licensing requirements, seven years after licensing was required by statute, and more than a year
after trial court's order to obtain licenses. Morris v. Harper (App. 1 Dist. 2001) 114 Cal.Rptr.2d 62, 94
Cal.App.4th 52. Mandamus  87

§ 1250.02. Regulations; application to rural general acute care hospitals 

Article 9 (commencing with Section 70901) of Chapter 1 of Division 5 of Title 22 of the California Code of
Regulations, as adopted to implement the requirements of Section 2 of Chapter 67 of the Statutes of 1988, shall
apply to a rural general acute care hospital as defined in Section 1250.  Any reference in those provisions to the
Office of Statewide Health Planning and Development shall instead refer to the department.  Any reference in
those provisions to a small and rural hospital shall instead refer to a rural general acute care hospital.  The
department may adopt regulations to implement or administer this action.

CREDIT(S)
(Added by Stats.1993, c. 931 (A.B.972), § 3.)

§ 1250.03. Rural general acute care hospitals; transfer agreements with hospitals providing surgical and
anesthesia services 

     •     Research References

A rural general acute care hospital that does not provide surgical and anesthesia services shall maintain written
transfer agreements with one or more general acute care hospitals that provide surgical and anesthesia services.

CREDIT(S)
(Formerly § 1250.1, added by Stats.1993, c. 931 (A.B.972), § 2.  Renumbered§ 1250.03 and amended by
Stats.1994, c. 146 (A.B.3601), § 94.)

Research References

Cross References

"General acute care hospital" defined for purposes of this Chapter, see Health and Safety Code §
1250.

"Rural general acute care hospital" defined for purposes of this Chapter, see Health and Safety Code
§ 1250.

§ 1250.05. General acute care hospitals; maintenance of medical records system; location and availability
of records 

     •     Research References

(a) All general acute care hospitals licensed under this chapter shall maintain a medical records system, based
upon current standards for medical record retrieval and storage, that organizes all medical records for each
patient under a unique identifier.

(b) This section shall not require electronic records or require that all portions of patients' records be stored in a
single location.



(c) In addition, all general acute care hospitals shall have the ability to identify the location of all portions of a
patient's medical record that are maintained under the general acute care hospital's license.

(d) All general acute care hospitals, including those holding a consolidated general acute care license pursuant
to Section 1250.8, shall develop and implement policies and procedures to ensure that relevant portions of
patients' medical records can be made available within a reasonable period of time to respond to the request of a
treating physician, other authorized medical professionals, authorized representatives of the department, or any
other person authorized by law to make such a request, taking into consideration the physical location of the
records and hours of operation of the facility where those records are located, as well as the best interests of the
patients.

CREDIT(S)
(Added by Stats.1998, c. 310 (A.B.2780), § 12, eff. Aug. 19, 1998.)

Research References

Cross References

"General acute care hospital" defined for purposes of this Chapter, see Health and Safety Code §
1250.

Collateral References:

Cal Jur 3d Heal Art §48

§ 1250.2. Psychiatric health facility as § 1250 health facility; outpatient services; medicare participation 

     •     Historical Notes     •     Research References

(a) As defined in Section 1250, "health facility" includes a "psychiatric health facility," defined to mean a health
facility, licensed by the State Department of Mental Health, that provides 24-hour inpatient care for mentally
disordered, incompetent, or other persons described in Division 5 (commencing with Section 5000) or Division
6 (commencing with Section 6000) of the Welfare and Institutions Code.  This care shall include, but not be
limited to, the following basic services: psychiatry, clinical psychology, psychiatric nursing, social work,
rehabilitation, drug administration, and appropriate food services for those persons whose physical health needs
can be met in an affiliated hospital or in outpatient settings.

It is the intent of the Legislature that the psychiatric health facility shall provide a distinct type of service to
psychiatric patients in a 24-hour acute inpatient setting.  The State Department of Mental Health shall require
regular utilization reviews of admission and discharge criteria and lengths of stay in order to assure that these
patients are moved to less restrictive levels of care as soon as appropriate.

(b) The State Department of Mental Health may issue a special permit to a psychiatric health facility for it to
provide structured outpatient services (commonly referred to as SOPS) consisting of morning, afternoon, or full
daytime organized programs, not exceeding 10 hours, for acute daytime care for patients admitted to the
facility.  This subdivision shall not be construed as requiring a psychiatric health facility to apply for a special
permit to provide these alternative levels of care.

The Legislature recognizes that, with access to structured outpatient services, as an alternative to 24-hour
inpatient care, certain patients would be provided with effective intervention and less restrictive levels of care.
The Legislature further recognizes that, for certain patients, the less restrictive levels of care eliminate the need
for inpatient care, enable earlier discharge from inpatient care by providing a continuum of care with effective
aftercare services, or reduce or prevent the need for a subsequent readmission to inpatient care.



(c) Any reference in any statute to Section 1250 of the Health and Safety Code shall be deemed and construed
to also be a reference to this section.

(d) Notwithstanding any other provision of law, and to the extent consistent with federal law, a psychiatric
health facility shall be eligible to participate in the medicare program under Title XVIII of the federal Social
Security Act (42 U.S.C. Sec. 1395 et seq.), and the medicaid program under Title XIX of the federal Social
Security Act (42 U.S.C. Sec. 1396 et seq.), if all of the following conditions are met:

(1) The facility is a licensed facility.

(2) The facility is in compliance with all related statutes and regulations enforced by the State Department of
Mental Health, including regulations contained in Chapter 9 (commencing with Section 77001) of Division 5 of
Title 22 of the California Code of Regulations.

(3) The facility meets the definitions and requirements contained in subdivisions (e) and (f) of Section 1861 of
the federal Social Security Act (42 U.S.C. Sec. 1395x (e) and (f)), including the approval process specified in
Section 1861(e)(7)(B) of the Social Security Act (42 U.S.C. Sec. 1395x(e)(7)(B)), which requires that the state
agency responsible for licensing hospitals has assured that the facility meets licensing requirements.

(4) The facility meets the conditions of participation for hospitals pursuant to Part 482 of Title 42 of the Code of
Federal Regulations.

CREDIT(S)
(Added by Stats.1978, c. 1234, § 1.  Amended by Stats.1990, c. 57 (A.B.365),§ 1, eff. April 20, 1990;
Stats.1991, c. 241 (A.B.404), § 1; Stats.1996, c. 245 (A.B.2616), § 1, eff. July 22, 1996; Stats.1997, c. 17
(S.B.947), § 59.)

Historical Notes

Historical And Statutory Notes

2008 Main Volume
Section 356 of Stats.1980, c. 676, p. 2049, provides:
"Section 153 of this act, which repeals Section 1250.2 of the Health and Safety Code, shall not be

operative if any other act enacted during the 1980 portion of the 1979-80 Regular Session, which
takes effect on or before January 1, 1981, amends Section 1250 of the Health and Safety Code."
[Section 1250 was amended by Stats.1980, c. 569, § 1.]

Section 482 of Stats.1981, c. 714, p. 2815, provides:
"Section 214 of this act, which repeals Section 1250.2 of the Health and Safety Code, shall not be

operative if any other act enacted during the 1981 calendar year, which takes effect on or before
January 1, 1982, amends Section 1250 of the Health and Safety Code." [Section 1250 was amended
by Stats.1981, c. 743, § 3.]

Subordination of legislation by Stats.1997, c. 17 (S.B.947), to other 1997 legislation, see Historical and
Statutory Notes under Business and Professions Code § 30.

Research References

Cross References

Department of Mental Health, generally, see Welfare and Institutions Code §§ 4000 et seq.
Dependent adults, persons admitted as inpatients in twenty-four-hour health facilities, endangering

health or embezzling property, see Penal Code § 368.
"Dependent person" defined, see Evidence Code § 177.



Elder Abuse and Dependent Adult Civil Protection Act, see Welfare and Institutions Code §
15610.23 et seq.

Examination of witnesses, dependent adults, see Penal Code § 1336.
Legal and civil rights of persons involuntarily detained, confidential information and records, see

Welfare and Institutions Code § 5328.
Lewd or lascivious acts, psychological harm to victim, see Penal Code § 288.
Licensing of psychiatric health facilities, see Welfare and Institutions Code § 4080.
Licensure of mental health facilities, basis for denial or adverse action against license, violation of

certain criminal offenses, see Welfare and Institutions Code § 5405.
Life and disability insurance,

Coverage for mental or nervous disorder, see Insurance Code § 10125.
Direct payment of group insurance medical benefits, see Insurance Code § 10133.

Protective placements and custody of endangered adults, appropriate temporary residence, see
Welfare and Institutions Code § 15701.05.

Code Of Regulations References

Chemical dependency recovery hospital, license issuance, expiration, see 22 Cal. Code of Regs. §
79107.

Chemical dependency recovery hospitals, individual recovery plan, see 22 Cal. Code of Regs. §
79219.

Psychiatric health services,
Separate licensing, see 22 Cal. Code of Regs. 77043.
Services, see 22 Cal. Code of Regs. 77059 et seq.

Law Review And Journal Commentaries

Respecting our elders.  Steven G. Mehta, 23 L.A.Law 35 (December 2000).

Collateral References:

Cal Jur 3d Heal Art §§37, 39; Incomp §175

§ 1254. Health facilities; inspection and licensing; separate license for provision of basic services;
exemptions 

     •     Historical Notes     •     Research References

(a)  Except as provided in subdivision (e), the state department shall inspect and license health facilities.  The
state department shall license health facilities to provide their respective basic services specified in Section
1250.  Except as provided in Section 1253, the state department shall inspect and approve a general acute care
hospital to provide special services as specified in Section 1255.  The state department shall develop and adopt
regulations to implement the provisions contained in this section.

(b) Upon approval, the state department shall issue a separate license for the provision of the basic services
enumerated in subdivision (c) or (d) of Section 1250 whenever these basic services are to be provided by an
acute care hospital, as defined in subdivision (a), (b), or (f) of that section, where the services enumerated in
subdivision (c) or (d) of Section 1250 are to be provided in any separate freestanding facility, whether or not the
location of the separate freestanding facility is contiguous to the acute care hospital.  The same requirement
shall apply to any new freestanding facility constructed for the purpose of providing basic services, as defined
in subdivision (c) or (d) of Section 1250, by any acute care hospital on or after January 1, 1984.

(c)(1) Those beds licensed to an acute care hospital which, prior to January 1, 1984, were separate freestanding
beds and were not part of the physical structure licensed to provide acute care, and which beds were licensed to
provide those services enumerated in subdivision (c) or (d) of Section 1250, are exempt from the requirements



of subdivision (b).

(2) All beds licensed to an acute care hospital and located within the physical structure in which acute care is
provided are exempt from the requirements of subdivision (b) irrespective of the date of original licensure of
the beds, or the licensed category of the beds.

(3) All beds licensed to an acute care hospital owned and operated by the State of California or any other public
agency are exempt from the requirements of subdivision (b).

(4) All beds licensed to an acute care hospital in a rural area as defined by Chapter 1010, of the Statutes of
1982, are exempt from the requirements of subdivision (b), except where there is a freestanding skilled nursing
facility or intermediate care facility which has experienced an occupancy rate of 95 percent or less during the
past 12 months within a 25-mile radius or which may be reached within 30 minutes using a motor vehicle.

(5) All beds licensed to an acute care hospital which meet the criteria for designation within peer group six or
eight, as defined in the report entitled Hospital Peer Grouping for Efficiency Comparison, dated December 20,
1982, and published by the California Health Facilities Commission, and all beds in hospitals which have fewer
than 76 licensed acute care beds and which are located in a census designation place of 15,000 or less
population, are exempt from the requirements of subdivision (b), except where there is a free-standing skilled
nursing facility or intermediate care facility which has experienced an occupancy rate of 95 percent or less
during the past 12 months within a 25-mile radius or which may be reached within 30 minutes using a motor
vehicle.

(6) All beds licensed to an acute care hospital which has had a certificate of need approved by a health systems
agency on or before July 1, 1983, are exempt from the requirements of subdivision (b).

(7) All beds licensed to an acute care hospital are exempt from the requirements of subdivision (b), if
reimbursement from the Medi-Cal program for beds licensed for the provision of services enumerated in
subdivision (c) or (d) of Section 1250 and not otherwise exempt does not exceed the reimbursement which
would be received if the beds were in a separately licensed facility.

(d) Except as provided in Section 1253, the state department shall inspect and approve a general acute care
hospital to provide special services as specified in Section 1255.  The state department shall develop and adopt
regulations to implement subdivisions (a) to (d), inclusive, of this section.

(e) The State Department of Mental Health shall inspect and license psychiatric health facilities.  The State
Department of Mental Health shall license psychiatric health facilities to provide their basic services specified
in Section 1250.2.  The State Department of Mental Health shall develop and adopt regulations to implement
this subdivision.

CREDIT(S)
(Added by Stats.1973, c. 1202, p. 2565, § 2.  Amended by Stats.1974, c. 1444, p. 3151, § 2; Stats.1978, c. 1226,
§ 3; Stats.1983, c. 695, § 3, eff. Sept. 11, 1983; Stats.1983, c. 1285, § 4; Stats.1984, c. 1516, § 3, eff. Sept. 28,
1984; Stats.1987, c. 1282, § 4; Stats.1990, c. 57 (A.B.365), § 2, eff. April 20, 1990.)

Historical Notes

Historical And Statutory Notes

2008 Main Volume
Amendment of this section by § 3 of Stats.1983, c. 1285, failed to become operative under the

provisions of § 7 of that Act.

Research References



Cross References

Children who are exposed to alcohol or drugs or who are HIV positive, placement, see Welfare and
Institutions Code § 16525.30.

Correctional treatment centers, licensing and inspection, see 22 Cal. Code of Regs. § 79851 et seq.
Department of Mental Health, generally, see Welfare and Institutions Code § 4000 et seq.
"General acute care hospital" defined for purposes of this Chapter, see Health and Safety Code §

1250.
"Health facility" defined for purposes of this Chapter, see Health and Safety Code § 1250.
Inspection warrants, see Code of Civil Procedure § 1822.50 et seq.
"Intermediate care facility" defined for purposes of this Chapter, see Health and Safety Code § 1250.
"Nursing facility" defined for purposes of this Chapter, see Health and Safety Code § 1250.
Reference to this section deemed a reference to § 1254.1, see Health and Safety Code § 1254.1.
Reference to this section deemed a reference to § 1254.2, see Health and Safety Code § 1254.2.
"Skilled nursing facility" defined for purposes of this Chapter, see Health and Safety Code § 1250.

Code Of Regulations References

Acute and nonacute levels of 24-hour mental health care provided by county mental health agencies
in correctional treatment centers, see 9 Cal. Code of Regs. § 1101 et seq.

California children's services, facilities, see 22 Cal. Code of Regs. § 42400.
Chemical dependency recovery hospitals, restraints, see 22 Cal. Code of Regs. § 79315.
Correctional treatment centers,

Administration, see 22 Cal. Code of Regs. § 79773 et seq.
Licensing and inspection, see 22 Cal. Code of Regs. § 79851 et seq.
Optional services, see 22 Cal. Code of Regs. § 79701 et seq.
Physical plant and safety, see 22 Cal. Code of Regs. § 79825 et seq.
Required services, see 22 Cal. Code of Regs. § 79599 et seq.

Licensing and certification of health facilities and referral agencies, see 22 Cal. Code of Regs. §
70001 et seq.

Mental health treatment program, see 9 Cal. Code of Regs. § 1104 et seq.
2008 Main Volume

Collateral References:

Cal Jur 3d Heal Art §§37, 43, 54

§ 1254.4. Irreversible cessation of all brain function; patient declared dead; period of accommodation for
next of kin; continuation of cardiopulmonary support; written statement; special religious or cultural
practices; considerations; right of action prohibited 

     •     Historical Notes

(a) A general acute care hospital shall adopt a policy for providing family or next of kin with a reasonably brief
period of accommodation, as described in subdivision (b), from the time that a patient is declared dead by
reason of irreversible cessation of all functions of the entire brain, including the brain stem, in accordance with
Section 7180, through discontinuation of cardiopulmonary support for the patient.  During this reasonably brief
period of accommodation, a hospital is required to continue only previously ordered cardiopulmonary support.
No other medical intervention is required.

(b) For purposes of this section, a "reasonably brief period" means an amount of time afforded to gather family
or next of kin at the patient's bedside.

(c)(1) A hospital subject to this section shall provide the patient's legally recognized health care decisionmaker,



if any, or the patient's family or next of kin, if available, with a written statement of the policy described in
subdivision (a), upon request, but no later than shortly after the treating physician has determined that the
potential for brain death is imminent.

(2) If the patient's legally recognized health care decisionmaker, family, or next of kin voices any special
religious or cultural practices and concerns of the patient or the patient's family surrounding the issue of death
by reason of irreversible cessation of all functions of the entire brain of the patient, the hospital shall make
reasonable efforts to accommodate those religious and cultural practices and concerns.

(d) For purposes of this section, in determining what is reasonable, a hospital shall consider the needs of other
patients and prospective patients in urgent need of care.

(e) There shall be no private right of action to sue pursuant to this section.

CREDIT(S)
(Added by Stats.2008, c. 465 (A.B.2565), § 1.)

Historical Notes

Historical And Statutory Notes

2008 Legislation
Section 2 of Stats.2008, c. 465 (A.B.2565), provides:
"SEC. 2. No reimbursement is required by this act pursuant to Section 6 of Article XIII B of the

California Constitution because the only costs that may be incurred by a local agency or school
district will be incurred because this act creates a new crime or infraction, eliminates a crime or
infraction, or changes the penalty for a crime or infraction, within the meaning of Section 17556
of the Government Code, or changes the definition of a crime within the meaning of Section 6 of
Article XIII B of the California Constitution."

§ 1254.5. Eating disorders; legislative findings and declarations 

     •     Research References

(a) The Legislature finds and declares that the disease of eating disorders is not simply medical or psychiatric,
but involves biological, sociological, psychological, family, medical, and spiritual components.  In addition, the
Legislature finds and declares that the treatment of eating disorders is multifaceted, and like the treatment of
chemical dependency, does not fall neatly into either the traditional medical or psychiatric milieu.

(b) The inpatient treatment of eating disorders shall be provided only in state licensed hospitals, which may be
general acute care hospitals as defined in subdivision (a) of Section 1250, acute psychiatric hospitals as defined
in subdivision (b) of Section 1250, or any other licensed health facility designated by the State Department of
Health Services.

(c) "Eating disorders," for the purposes of this section, means anorexia nervosa and bulimia as defined by the
1980 Diagnostic and Statistical Manual of Mental Disorders (DSM-III) published by the American Psychiatric
Association.

CREDIT(S)
(Added by Stats.1987, c. 1142, § 1.)

Research References



Cross References

"Acute psychiatric hospital" defined for purposes of this Chapter, see Health and Safety Code §
1250.

Department of Health Services, generally, see Health and Safety Code §§ 100100 et seq.
"General acute care hospital" defined for purposes of this Chapter, see Health and Safety Code §

1250.
"Health facility" defined for purposes of this Chapter, see Health and Safety Code § 1250.

§ 1262. Discharge of patient; distribution of written aftercare plan; components; applicable facilities 

     •     Research References

(a) When a mental health patient is being discharged from one of the facilities specified in subdivision (c), the
patient and the patient's conservator, guardian, or other legally authorized representative shall be given a written
aftercare plan prior to the patient's discharge from the facility.  The written aftercare plan shall include, to the
extent known, all of the following components:

(1) The nature of the illness and followup required.

(2) Medications including side effects and dosage schedules.  If the patient was given an informed consent form
with his or her medications, the form shall satisfy the requirement for information on side effects of the
medications.

(3) Expected course of recovery.

(4) Recommendations regarding treatment that are relevant to the patient's care.

(5) Referrals to providers of medical and mental health services.

(6) Other relevant information.

(b) The patient shall be advised by facility personnel that he or she may designate another person to receive a
copy of the aftercare plan.  A copy of the aftercare plan shall be given to any person designated by the patient.

(c) Subdivision (a) applies to all of the following facilities:

(1) A state mental hospital.

(2) A general acute care hospital as described in subdivision (a) of Section 1250.

(3) An acute psychiatric hospital as described in subdivision (b) of Section 1250.

(4) A psychiatric health facility as described in Section 1250.2.

(5) A mental health rehabilitation center as described in Section 5675 of the Welfare and Institutions Code.

(6) A skilled nursing facility with a special treatment program, as described in Section 51335 and Sections
72443 to 72475, inclusive, of Title 22 of the California Code of Regulations.

(d) For purposes of this section, "mental health patient" means a person who is admitted to the facility primarily
for the diagnosis or treatment of a mental disorder.

CREDIT(S)
(Added by Stats.1997, c. 512 (A.B.482), § 1.  Amended by Stats.1998, c. 346 (A.B.2746), § 1.)



Research References

Cross References

"Acute psychiatric hospital" defined for purposes of this Chapter, see Health and Safety Code §
1250.

Aftercare plan, see Welfare and Institutions Code § 5622.
"General acute care hospital" defined for purposes of this Chapter, see Health and Safety Code §

1250.
"Health facility" defined for purposes of this Chapter, see Health and Safety Code § 1250.
"Nursing facility" defined for purposes of this Chapter, see Health and Safety Code § 1250.
"Skilled nursing facility" defined for purposes of this Chapter, see Health and Safety Code § 1250.

Article 3. Regulations

§ 1275. Adoption, amendment, or repeal; procedure; continuation of prior regulations; health facility
physical plant standards; outpatient services in freestanding physical plants; qualifications of
professionals 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) The state department shall adopt, amend, or repeal, in accordance with Chapter 3.5 (commencing with
Section 11340) of Part 1 of Division 3 of Title 2 of the Government Code and Chapter 4 (commencing with
Section 18935) of Part 2.5 of Division 13 , any reasonable rules and regulations as may be necessary or proper
to carry out the purposes and intent of this chapter and to enable the state department to exercise the powers and
perform the duties conferred upon it by this chapter, not inconsistent with any statute of this state including, but
not limited to, the State Building Standards Law, Part 2.5 (commencing with Section 18901) of Division 13.

All regulations in effect on December 31, 1973, which were adopted by the State Board of Public Health, the
State Department of Public Health, the State Department of Mental Hygiene, or the State Department of Health
relating to licensed health facilities shall remain in full force and effect until altered, amended, or repealed by
the director or pursuant to Section 25 or other provisions of law.

(b) Notwithstanding this section or any other provision of law, the Office of Statewide Health Planning and
Development shall adopt and enforce regulations prescribing building standards for the adequacy and safety of
health facility physical plants.

(c) The building standards adopted by the State Fire Marshal, and the Office of Statewide Health Planning and
Development pursuant to subdivision (b), for the adequacy and safety of freestanding physical plants housing
outpatient services of a health facility licensed under subdivision (a) or (b) of Section 1250 shall not be more
restrictive or comprehensive than the comparable building standards established, or otherwise made applicable,
by the State Fire Marshal and the Office of Statewide Health Planning and Development to clinics and other
facilities licensed pursuant to Chapter 1 (commencing with Section 1200).

(d) Except as provided in subdivision (f), the licensing standards adopted by the state department under
subdivision (a) for outpatient services located in a freestanding physical plant of a health facility licensed under
subdivision (a) or (b) of Section 1250 shall not be more restrictive or comprehensive than the comparable
licensing standards applied by the state department to clinics and other facilities licensed under Chapter 1
(commencing with Section 1200).



(e) Except as provided in subdivision (f), the state agencies specified in subdivisions (c) and (d) shall not
enforce any standard applicable to outpatient services located in a freestanding physical plant of a health facility
licensed pursuant to subdivision (a) or (b) of Section 1250, to the extent that the standard is more restrictive or
comprehensive than the comparable licensing standards applied to clinics and other facilities licensed under
Chapter 1 (commencing with Section 1200).

(f) All health care professionals providing services in settings authorized by this section shall be members of the
organized medical staff of the health facility to the extent medical staff membership would be required for the
provision of the services within the health facility.  All services shall be provided under the respective
responsibilities of the governing body and medical staff of the health facility.

(g) For purposes of this section, "freestanding physical plant" means any building which is not physically
attached to a building in which inpatient services are provided.

CREDIT(S)
(Added by Stats.1973, c. 1202, p. 2570, § 2.  Amended by Stats.1979, c. 1152, p. 4233, § 18; Stats. 1983, c.
101, § 104; Stats.1983, c. 778, § 1; Stats.1987, c. 1171, § 1; Stats.1990, c. 1051 (S.B.2323), § 1, eff. Sept. 19,
1990.)

Historical Notes

Historical And Statutory Notes

2008 Main Volume
Another § 1275, added by Stats.1973, c. 142, p. 2570, § 33.5, relating to effectiveness of previously

adopted regulations, was renumbered § 1275.5 by Stats.1976, c. 1079, p. 4864, § 40.
Derivation: Former § 1270, added by Stats.1972, c. 1148, p. 2226, § 3.
Former § 1411, added by Stats.1945, c. 1418, p. 2669, § 3.
Former Welfare and Institutions Code §§ 1621, 2301, Stats.1937, c. 369, pp. 1077, 1095, § 1621, 2301,

amended by Stats.1955, c. 1681, pp. 3071, 3073, §§ 17, 24; Stats.1959, c. 1790, p. 4272, § 1.
Former Welfare and Institutions Code §§ 16003, 16201 added by Stats.1965, c. 1784, pp. 4075, 4080, §

5.
Pol.C. § 2338, added Stats.1925, c. 18, p. 23, § 1, amended Stats.1927, c. 510, p. 856, § 2.

Research References

Cross References

Administrative rules and regulations, see Government Code § 11370 et seq.
Adoption and enforcement of rules and regulations by the State Department of Health Services, see

Health and Safety Code § 100275.
Department of Health Services, generally, see Health and Safety Code §§ 100100 et seq.
"Health facility" defined for purposes of this Chapter, see Health and Safety Code § 1250.
Medical records, maintenance for dead patients, see Health and Safety Code § 7183.
Minimum safety as sanitation standards for public medical institutions, see Health and Safety Code

§ 1276.
Power of State Department of Health Services to make regulations etc., see Health and Safety Code

§ 100150.
Regulations, generally, see Government Code §§ 11342.1, 11342.2, 11342.4.
Violation of rules and regulations, a misdemeanor, see Health and Safety Code § 1290.

Code Of Regulations References



Licensing and certification of health facilities and referral agencies, see 22 Cal. Code of Regs. §
70041.

Collateral References:

Cal Jur 3d Heal Art §§43, 48, 65
 Cal Digest of Official Reports 3d Series, Healing Arts and Institutions § 4, Health and Sanitation

§§2, 3.
 Am Jur 2d Health §§19 et seq., Hospitals and Asylums §4.

Notes Of Decisions

County regulations 2
Validity 1
Validity of regulations 3

1. Validity

By retaining power under § 1290 to declare penalty for violation of rules and regulations of department of
public health, legislature's delegation of power to department to adopt rules and regulations under this section to
effectuate legislative policy with respect to health care industry was constitutionally valid; thus, department had
jurisdiction to make commingling of funds of patient with those of licensed skilled nursing facility a crime.
People v. Firstenberg (App. 2 Dist. 1979) 155 Cal.Rptr. 80, 92 Cal.App.3d 570, certiorari denied 100 S.Ct. 660,
444 U.S. 1012, 62 L.Ed.2d 641. Health  276; Constitutional Law  2422(1)

2. County regulations

A county may impose more stringent sanitation, health and hygiene requirements on children's boarding homes
and homes for the aged than those imposed by the state of California as long as the local requirements do not
conflict with state standards; however, county requirements outside these limited areas are invalid because state
law occupies the remainder of the field. 43 Op.Atty.Gen. 218, 5-13-64.

3. Validity of regulations

Jury instructions based on state and federal regulations rather than on statute upon which nursing home
resident's claim for elder abuse was based were appropriate to assist jury in determining whether nursing home's
conduct involved physical abuse or neglect, recklessness, oppression, fraud, or malice; regulations in general
were permissible source for jury instructions, regulations at issue were authorized by federal and state
legislation and were designed to protect nursing home residents, and regulations did not define cause of action,
but rather set forth care required under existing statutory right of action for elder abuse. In re Conservatorship
of Gregory (App. 3 Dist. 2000) 95 Cal.Rptr.2d 336, 80 Cal.App.4th 514.

State department of health services had authority to promulgate certain regulations establishing procedures for
securing informed consent for human sterilization, in view of fact that the regulations were reasonably adapted
to the end of preventing unwanted or unconsented to sterilization operations, and, thus, reasonably implemented
department's regulatory authority over unnecessary operations. California Medical Ass'n v. Lackner (App. 3
Dist. 1981) 177 Cal.Rptr. 188, 124 Cal.App.3d 28. Health  366

§ 1275.1. Psychiatric health facilities; regulations; legislative findings, declarations and intent;
certificates of exemption 

     •     Research References     •     Notes of Decisions



(a) Notwithstanding any rules or regulations governing other health facilities, the regulations developed by the
State Department of Mental Health for psychiatric health facilities shall prevail.  The regulations applying to
psychiatric health facilities shall prescribe standards of adequacy, safety, and sanitation of the physical plant, of
staffing with duly qualified licensed personnel, and of services based on the needs of the persons served
thereby.

(b) The regulations shall include standards appropriate for two levels of disorder:

(1) Involuntary ambulatory psychiatric patients.

(2) Voluntary ambulatory psychiatric patients.

For purposes of this subdivision, "ambulatory patients" shall include, but not be limited to, deaf, blind, and
physically handicapped persons.  Disoriented persons who are not bedridden or confined to a wheelchair shall
also be considered as ambulatory patients.

(c) The regulations shall not require, but may permit building and services requirements for hospitals which are
only applicable to physical health care needs of patients that can be met in an affiliated hospital or in outpatient
settings including, but not limited to, such requirements as surgical, dietary, laboratory, laundry, central supply,
radiologic, and pharmacy.

(d) The regulations shall include provisions for an "open planning" architectural concept.

(e) The regulations shall exempt from seismic requirements all structures of Type V and of one-story
construction.

(f) Standards for involuntary patients shall include provisions to allow for restraint and seclusion of patients.
Such standards shall provide for adequate safeguards for patient safety and protection of patient rights.

(g) The regulations shall provide for the retention by the psychiatric health facility of a consultant pharmacist,
who shall supervise and review pharmaceutical services within the facility and perform such other services,
including prevention of the unlawful diversion of controlled substances subject to abuse, as the state department
may by regulation require.  Regulations adopted pursuant to this subdivision shall take into consideration the
varying bed sizes of psychiatric health facilities.

CREDIT(S)
(Added by Stats.1978, c. 1234, § 3.  Amended by Stats.1979, c. 887, p. 3073, § 1, eff. Sept. 22, 1979;
Stats.1988, c. 1047, § 2, eff. Sept. 20, 1988.)

Research References

Cross References

Department of Mental Health, generally, see Welfare and Institutions Code §§ 4000 et seq.
"Health facility" defined for purposes of this Chapter, see Health and Safety Code § 1250.

Code Of Regulations References

Psychiatric health facilities, licensing provisions, see 22 Cal. Code of Regs. § 77037 et seq.
Psychiatric health services, see 22 Cal. Code of Regs. § 77059 et seq.

Collateral References:

Cal Jur 3d Heal Art §48
 Cal Digest of Official Reports 3d Series, Healing Arts and Institutions § 4, Health and Sanitation

§§2, 3.
 Am Jur 2d Health §§22 et seq., Hospitals and Asylums §4.



Liability of one treating mentally afflicted patient for failure to warn or protect third persons
threatened by patient.  83 ALR3d 1201.

Notes Of Decisions

Restraint and seclusion of patients 1

1. Restraint and seclusion of patients

A clinical psychologist holding membership on the medical staff of a health facility may, subject to the rules of
the facility, and in order to protect the patient from injury to self or others, order temporary restraint but not
seclusion in the case of an intermediate care facility for the developmentally disabled or intermediate care
facility for the developmentally disabled — habilitative, and both restraint and seclusion in the case of a
psychiatric health facility. 78 Op.Atty.Gen. 121, May 11, 1995.

§ 1275.2. Chemical dependency recovery hospitals; regulations to prevail 

     •     Research References

(a) Notwithstanding any rules or regulations governing other health facilities, the regulations adopted by the
state department for chemical dependency recovery hospitals shall prevail.  The regulations applying to
chemical dependency recovery hospitals shall prescribe standards of adequacy, safety, and sanitation of the
physical plant, of staffing with duly qualified personnel, and of services based on the needs of the persons
served thereby.

(b) The regulations shall include provisions for an "open planning" architectural concept.

(c) Notwithstanding the provisions of Chapter 1 (commencing with Section 15000) of Division 12.5, the
regulations shall exempt from seismic requirements all freestanding structures of a chemical dependency
recovery hospital.  Chemical dependency recovery services provided as a supplemental service in general acute
care beds or general acute psychiatric beds shall not be exempt from seismic requirements.

(d) Regulations shall be developed pursuant to this section and presented for adoption at a public hearing within
180 days of the effective date of this section.

(e) In order to assist in the rapid development of regulations for chemical dependency recovery hospitals, the
director of the state department, not later than 30 days after the effective date of this section, shall convene an
advisory committee composed of two representatives of the State Department of Alcohol and Drug Programs,
two representatives of the State Department of Health Services, one representative of the Office of Statewide
Health Planning and Development, two persons with experience operating facilities with alcohol or medicinal
drug dependency programs, and any other persons having a professional or personal nonfinancial interest in
development of such regulations.  The members of such advisory committee who are not state officers or
employees shall pay their own expenses related to participation on the committee.  The committee shall meet at
the call of the director until such time as the proposed regulations are presented for adoption at public hearing.

CREDIT(S)
(Added by Stats.1980, c. 707, p. 2120, § 4, eff. July 27, 1980.  Amended by Stats.1981, c. 828, p. 3197, § 4, eff.
Sept. 26, 1981.)

Research References



Cross References

Department of Health Services, generally, see Health and Safety Code §§ 100100 et seq.
"Health facility" defined for purposes of this Chapter, see Health and Safety Code § 1250.

Code Of Regulations References

Chemical dependency recovery hospital, posting of licensing information, see 22 Cal. Code of Regs.
§ 79111.

Chemical dependency recovery hospitals, basic services, see 22 Cal. Code of Regs. § 79201 et seq.

Collateral References:

Cal Jur 3d Heal Art §48
 Cal Digest of Official Reports 3d Series, Healing Arts and Institutions § 4, Health and Sanitation

§§2, 3.
 Am Jur 2d Health §§22 et seq., Hospitals and Asylums §4.

§ 1275.3. Intermediate care facilities/developmentally disabled-nursing; intermediate care
facilities/developmentally disabled-continuous nursing 

     •     Historical Notes     •     Research References

(a) The State Department of Public Health and the State Department of Developmental Services shall jointly
develop and implement licensing regulations appropriate for intermediate care facilities/developmentally
disabled-nursing and intermediate care facility/developmentally disabled-continuous nursing.

(b) The regulations adopted pursuant to subdivision (a) shall ensure that residents of intermediate care
facilities/developmentally disabled-nursing and intermediate care facility/developmentally disabled-continuous
nursing receive appropriate medical and nursing services, and developmental program services in a normalized,
least restrictive physical and programmatic environment appropriate to individual resident need.

In addition, the regulations shall do all of the following:

(1) Include provisions for the completion of a clinical and developmental assessment of placement needs,
including medical and other needs, and the degree to which they are being met, of clients placed in an
intermediate care facility/developmentally disabled-nursing and intermediate care facility/developmentally
disabled-continuous nursing and for the monitoring of these needs at regular intervals.

(2) Provide for maximum utilization of generic community resources by clients residing in a facility.

(3) Require the State Department of Developmental Services to review and approve an applicant's program plan
as part of the licensing and certification process.

(4) Require that the physician providing the certification that placement in the intermediate care
facility/developmentally disabled-nursing or intermediate care facility/developmentally disabled-continuous
nursing is needed, consult with the physician who was the physician of record at the time the person's proposed
placement is being considered by the interdisciplinary team.

(c) Regulations developed pursuant to this section shall include licensing fee schedules appropriate to facilities
which will encourage their development.

(d) Nothing in this section supersedes the authority of the State Fire Marshal pursuant to Sections 13113,
13113.5, 13143, and 13143.6 to the extent that these sections are applicable to community care facilities.

CREDIT(S)



(Added by Stats.1985, c. 1496, § 10.  Amended by Stats.1986, c. 1111, § 3; Stats.2004, c. 193 (S.B.111), § 66;
Stats.2009-2010, 4th Ex.Sess., c. 5 (A.B.5), § 5, eff. July 28, 2009.)

Historical Notes

Law Revision Commission Comments

Section 1275.3 is amended to delete reference to an obsolete reporting requirement. The required report
was to be completed by January 1, 1989. [33 Cal.L.Rev.Comm. Reports 360 (2004)].

Historical And Statutory Notes

2009 Legislation
For cost reimbursement, fiscal emergency, urgency effective, and other uncodified provisions relating to

Stats.2009-2010, 4th Ex.Sess., c. 5 (A.B.5), see Historical and Statutory Notes under Financial Code
§ 293.

2008 Main Volume
Subordination of legislation by Stats.2004, c. 193 (S.B.111), to other 2004 legislation, see Historical and

Statutory Notes under Business and Professions Code § 29.

Research References

Cross References

Department of Developmental Services, see Welfare and Institutions Code §§ 4400 et seq.
Department of Health Services, generally, see Health and Safety Code §§ 100100 et seq.
"Intermediate care facility" defined for purposes of this Chapter, see Health and Safety Code § 1250.
"Intermediate care facility/developmentally disabled" defined for purposes of this Chapter, see

Health and Safety Code § 1250.
"Intermediate care facility/developmentally disabled — nursing" defined for purposes of this

Chapter, see Health and Safety Code § 1250.
2008 Main Volume

Collateral References:

Cal Jur 3d Heal Art §56

§ 1275.5. Effectiveness of previously adopted regulations 

     •     Research References

(a) The regulations relating to the licensing of hospitals, heretofore adopted by the Department of Public Health
pursuant to Chapter 2 (commencing with Section 1400) of Division 2, and in effect immediately prior to July 1,
1973, shall remain in effect and shall be fully enforceable with respect to any hospital required to be licensed by
this chapter, unless and until the regulations are readopted, amended, or repealed by the director.

(b) The regulations relating to private institutions receiving or caring for any mentally disordered persons,
mentally retarded persons, and other incompetent persons, heretofore adopted by the Department of Mental
Hygiene pursuant to Chapter 1 (commencing with Section 7000) of Division 7 of the Welfare and Institutions
Code, and in effect immediately prior to July 1, 1973, shall remain in effect and shall be fully enforceable with
respect to any facility, establishment, or institution for the reception and care of mentally disordered persons,
mentally retarded persons and other incompetent persons, required to be licensed by the provisions of this



chapter unless and until said regulations are readopted, amended, or repealed by the director.

(c) All regulations relating to the licensing of psychiatric health facilities heretofore adopted by the State
Department of Health Services, pursuant to authority now vested in the State Department of Mental Health by
Section 5652.5 of the Welfare and Institutions Code, and in effect immediately preceding September 20, 1988,
shall remain in effect and shall be fully enforceable by the State Department of Mental Health with respect to
any facility or program required to be licensed as a psychiatric health facility, unless and until readopted,
amended, or repealed by the Director of Mental Health.

CREDIT(S)
(Formerly § 1275, added by Stats.1973, c. 142, p. 2570, § 33.5, eff. June 30, 1973, operative July 1, 1973.
Renumbered § 1275.5 and amended by Stats.1976, c. 1079, p. 4864, § 40.  Amended by Stats.1990, c. 57
(A.B.365), § 7, eff. April 20, 1990.)

Research References

Cross References

Department of Health Services, generally, see Health and Safety Code §§ 100100 et seq.
Department of Mental Health, generally, see Welfare and Institutions Code §§ 4000 et seq.
"Health facility" defined for purposes of this Chapter, see Health and Safety Code § 1250.

Collateral References:

 Cal Digest of Official Reports 3d Series, Healing Arts and Institutions § 4, Health and Sanitation
§§2, 3.

 Am Jur 2d Health §§19 et seq., Hospitals and Asylums §4.

§ 1275.6. Alternative settings or services for hospitals; qualifications of professionals 

     •     Research References

(a) A health facility licensed pursuant to subdivision (a) or (b) of Section 1250 may provide in any alternative
setting health care services and programs which may be provided by any other provider of health care outside of
a hospital building or which are not otherwise specifically prohibited by this chapter.  In addition, the state
department and the Office of Statewide Health Planning and Development shall adopt and enforce standards
which permit the ability of a health facility licensed pursuant to subdivision (a) or (b) of Section 1250 to use its
space for alternative purposes.

(b) In adopting regulations implementing this section, and in reviewing an application or other request by a
health facility licensed pursuant to subdivision (a) or (b) of Section 1250, pursuant to Section 1265, and
subdivision (b) of Section 1276, relating to services provided in alternative settings, the state department may
adopt or impose reasonable standards and conditions which promote and protect patient health, safety, security,
and quality of health care.

(c) Pending the adoption of regulations referred to in subdivision (b), the state department may condition
approval of the alternative service or alternative setting on reasonable standards consistent with this section and
subdivisions (d) and (e) of Section 1275.  The state department and the Office of Statewide Health Planning and
Development may adopt these standards by mutual agreement with a health facility proposing a service and
may, after consultation with appropriate professional and trade associations, establish guidelines for hospitals
wishing to institute an alternative service or to provide a service in an alternative setting.  Services provided
outside of a hospital building under this section shall be subject to the licensing standards, if any, that are
applicable to the same or similar service provided by nonhospital providers outside of a hospital building.  The



intent of this subdivision is to assure timely introduction of safe and efficacious innovations in health care
services by providing a mechanism for the temporary implementation and evaluation of standards for
alternative services and settings and to facilitate the adoption of appropriate regulations by the state department.

(d) All health care professionals providing services in settings authorized by this section shall be members of
the organized medical staff of the health facility to the extent medical staff membership would be required for
the provision of the services within the health facility.  All services shall be provided under the respective
responsibilities of the governing body and medical staff of the health facility.  Nothing in this section shall be
construed to repeal or otherwise affect Section 2400 of the Business and Professions Code, or to exempt
services provided under this section from licensing standards, if any, established by or otherwise applicable to,
the same or similar service provided by nonhospital providers outside of a hospital building.

(e) For purposes of this section, "hospital building" shall have the same meaning as that term is defined in
Section 15026.

CREDIT(S)
(Added by Stats.1987, c. 1171, § 2.)
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"Health facility" defined for purposes of this Chapter, see Health and Safety Code § 1250.
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§ 1275.7. Baby thefts; regulations for hospitals or other health facilities to establish written policies and
procedures; review of compliance 

     •     Historical Notes     •     Research References

(a) The Legislature makes the following findings and declarations:

(1) The theft of newborn babies from hospitals is a serious societal problem that must be addressed.

(2) There is no statutory requirement that hospitals offering maternity services establish policies and procedures
that protect newborns and their parents from physical harm and emotional distress resulting from baby thefts.

(3) Societal change has popularized a more open and natural birthing process, which, unfortunately, increases
the risk of thefts of newborns from hospitals and other health facilities offering maternity services.

(4) Baby thefts detrimentally affect the emotional and physical health of newborns and their families.

(5) It is the intent of the Legislature in enacting this chapter to take reasonable steps toward reducing baby
thefts.

(b) On or before July 1, 1991, the state department shall adopt regulations requiring any hospital or other health
facility offering maternity services to establish written policies and procedures designed to promote the
protection of babies and the reduction of baby thefts from hospitals or other health facilities offering maternity
services.  Those hospitals and facilities shall establish the policies and procedures no later than 60 days after the
regulations become effective.

(c) The state department shall review the policies and procedures established by the hospitals and other health
facilities, as required by subdivision (b), to determine compliance with the regulations adopted by the state



department, pursuant to subdivision (b).

(d) Hospitals and other health facilities offering maternity services shall periodically review their policies and
procedures established pursuant to this section.  The review need not occur more frequently than every two
years.

CREDIT(S)
(Added by Stats.1990, c. 768 (A.B.4071), § 1.)

Historical Notes
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Section 2 of Stats.1990, c. 768 (A.B.4071), provides:
"The Legislature finds and declares that the regulation adopted by the State Department of Health

Services on January 24, 1990, Section 70738 of Title 22 of the California Code of Regulations,
satisfies the requirement to adopt regulations imposed by this act."
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§ 1276. Standards for physical plant, staff and services; exceptions; program flexibility; applications;
approval or denial; pharmaceutical services requirements flexibility 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) The building standards published in the State Building Standards Code by the Office of Statewide Health
Planning and Development, and the regulations adopted by the state department shall, as applicable, prescribe
standards of adequacy, safety, and sanitation of the physical plant, of staffing with duly qualified licensed
personnel, and of services, based on the type of health facility and the needs of the persons served thereby.

(b) These regulations shall permit program flexibility by the use of alternate concepts, methods, procedures,
techniques, equipment, personnel qualifications, bulk purchasing of pharmaceuticals, or conducting of pilot
projects as long as statutory requirements are met and the use has the prior written approval of the department
or the office, as applicable.  The approval of the department or the office shall provide for the terms and
conditions under which the exception is granted.  A written request plus supporting evidence shall be submitted
by the applicant or licensee to the department or office regarding the exception, as applicable.

(c) While it is the intent of the Legislature that health facilities shall maintain continuous, ongoing compliance
with the licensing rules and regulations, it is the further intent of the Legislature that the state department
expeditiously review and approve, if appropriate, applications for program flexibility.  The Legislature
recognizes that health care technology, practice, pharmaceutical procurement systems, and personnel
qualifications and availability are changing rapidly.  Therefore, requests for program flexibility require
expeditious consideration.

(d) The state department shall, on or before April 1, 1989, develop a standardized form and format for requests



by health facilities for program flexibility.  Health facilities shall thereafter apply to the state department for
program flexibility in the prescribed manner.  After the state department receives a complete application
requesting program flexibility, it shall have 60 days within which to approve, approve with conditions or
modifications, or deny the application.  Denials and approvals with conditions or modifications shall be
accompanied by an analysis and a detailed justification for any conditions or modifications imposed.  Summary
denials to meet the 60-day timeframe shall not be permitted.

(e) Notwithstanding any other provision of law or regulation, the State Department of Health Services shall
provide flexibility in its pharmaceutical services requirements to permit any state department that operates state
facilities subject to these provisions to establish a single statewide formulary or to procure pharmaceuticals
through a departmentwide or multidepartment bulk purchasing arrangement.  It is the intent of the Legislature
that consolidation of these activities be permitted in order to allow the more cost-effective use and procurement
of pharmaceuticals for the benefit of patients and residents of state facilities.

CREDIT(S)
(Added by Stats.1973, c. 1202, p. 2570, § 2.  Amended by Stats.1979, c. 1152, p. 4233, § 19; Stats.1985, c. 700,
§ 5; Stats.1988, c. 1338, § 2; Stats.2005, c. 80 (A.B.131), § 1, eff. July 19, 2005.)
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Sections 33 to 41 of Stats.2005, c. 80 (A.B.131), provide:
"SEC. 33.(a) At the time of the release of the January 10 budget plan and the May Revision, the

Director of Mental Health shall submit to the Legislature information regarding the projected
expenditure of Proposition 63 funding for each state department, and for each major program
category specified in the measure, for local assistance.  This shall include actual past-year
expenditures, estimated current-year expenditures, estimated current-year expenditures, and
projected budget-year expenditures of local assistance funding.

"(b) During each fiscal year, the Director of Mental Health shall submit to the fiscal committees of
the Legislature, 30 days in advance, written notice of the intention to expend Proposition 63
local assistance funding in excess of the amounts presented in its May Revision projection for
that fiscal year.  The written notice shall include information regarding the amount of the
additional spending and its purpose.

"SEC. 34. The State Department of Health Services shall provide the fiscal and policy committees of
the Legislature with quarterly updates, commencing January 1, 2006, regarding core activities to
improve the Medi-Cal Managed Care Program and to expand to the 13 new counties, as directed
by the Budget Act of 2005.  The quarterly updates shall include key milestones and objectives of
progress regarding changes to the existing program, submittal of state plan amendments to the
federal Centers for Medicare and Medicaid Services, submittal of any federal waiver documents,
and applicable key functions related to the Medi-Cal Managed Care expansion effort.

"SEC. 35.(a) The State Department of Health Services shall coordinate its federal bioterrorism
activities, as applicable, with the California Office of Binational Border Health, as the single
point of coordination on border health activities.

"(b) These activities shall, at a minimum, include all of the following:
"(1) Surveillance for the spread of infectious disease.
"(2) Monitoring for environmental health safety issues related to food safety and air and water

quality.
"(3) Responding to any potential bioterrorism threat.
"SEC. 36.(a) The State Department of Developmental Services shall include explicit language in its

contracts with regional center agencies to require each regional center to use funds allocated in



the Budget Act of 2005 for complying with Medicaid Home and Community-Based Services
Waiver requirements solely for the specific purposes budgeted for the 2005-06 fiscal year and
each fiscal year thereafter.

"(b) The State Department of Developmental Services may take any disciplinary action necessary in
the event a regional center expends these allocated funds for any other purpose than for
complying with the requirements of the Home and Community-Based Waiver.

"(c) By October 31, 2005, each regional center shall report to the State Department of
Developmental Services on the Regional Center's average service coordinator-to-consumer
caseload ratio for all consumers enrolled in the Home and Community-Based Services Waiver.
This report shall be in addition to the caseload reporting required pursuant to subdivision (e) of
Section 4640.6 of the Welfare and Institutions Code.

"SEC. 37. On an annual basis, the State Department of Health Services and the California Medical
Assistance Commission shall provide fiscal information to the Joint Legislative Audit
Committee and the Joint Legislative Budget Committee on the funds provided to the contract
hospitals participating in the Medi-Cal program, and the health plans participating in the
Medi-Cal Managed Care Program, for implementation of nurse-to-patient ratios.

"SEC. 38. By July 1, 2009, the State Department of Health Services shall provide the Legislature
with data comparing the University of California, Davis (UC Davis), baseline study of nurse
staffing levels released in May 2002 to staffing of registered nurse and other licensed nurse
staffing subsequent to the full implementation of the licensed nurse-to-patient ratios on January
1, 2008, in accordance with the UC Davis study.  The 2008 study shall be a stratified probability
sample of California acute care hospitals at the nursing unit level.

"SEC. 39. Notwithstanding Section 12739 of the Insurance Code, on a one- time basis for the
2005-06 budget year, upon order of the Director of Finance, the controller shall reduce the
amounts to be deposited in the Major Risk Medical Insurance Fund as follows:

"(a) A three million one hundred seven thousand dollar ($3,107,000) reduction from the Hospital
Services Account in the Cigarette and Tobacco Products Surtax Fund.

"(b) A five million eight hundred ninety-three thousand dollar ($5,893, 000) reduction from the
Physician Services Account in the Cigarette and Tobacco Products Surtax Fund.

"(c) A one million dollar ($1,000,000) reduction from the Unallocated Account in the Cigarette and
Tobacco Products Surtax Fund.

"SEC. 39.1.(a) Of the funds appropriated in Item 4260-111-0001 of Section 2 of the Budget Act of
2005 from the Cigarette and Tobacco Products Surtax Fund, twenty-four million eight hundred
three thousand dollars ($24, 803,000) shall be allocated in accordance with subdivision (b) for
the 2005-06 fiscal year from the following accounts:

"(1) Twenty million two hundred twenty-seven thousand dollars ($20,227, 000) from the Hospital
Services Account.

"(2) Four million five hundred seventy-six thousand dollars ($4,576,000) from the Physician
Services Account.

"(b) The funds specified in subdivision (a) shall be allocated proportionately as follows:
"(1) Twenty-two million three hundred twenty-four thousand dollars ($22, 324,000) shall be

administered and allocated for distribution through the California Healthcare for Indigents
Program (CHIP), Chapter 5 (commencing with Section 16940) of Part 4.7 of Division 9 of the
Welfare and Institutions Code.

"(2) Two million four hundred seventy-nine thousand dollars ($2,479,000) shall be administered and
allocated through the rural health services program, Chapter 4 (commencing with Section 16930)
of Part 4.7 of Division 9 of the Welfare and Institutions Code.

"(c)(1) Funds allocated pursuant to this section from the Physician Services Account and the
Hospital Services Account in the Cigarette and Tobacco Products Surtax Fund shall be used only
for the reimbursement of physicians for losses incurred in providing uncompensated emergency
services in general acute care hospitals providing basic, comprehensive, or standby emergency
services, as defined in Section 16953 of the Welfare and Institutions Code.  Funds shall be



transferred to the Physician Services Account in the county Emergency Medical Services Fund
established pursuant to Sections 16951 and 16952 of the Welfare and Institutions Code, and shall
be paid only to physicians who directly provide emergency medical services to patients, based
on claims submitted or a subsequent reconciliation of claims.  Payments shall be made as
provided in Sections 16951 to 16959, inclusive, of the Welfare and Institutions Code, and
payments shall be made on an equitable basis, without preference to any particular physician or
group of physicians.

"(2) If a county has an EMS Fund Advisory Committee that includes both emergency physicians and
emergency department on-call back-up panel physicians, and if the committee unanimously
approves, the administrator of the EMS Fund may create a special fee schedule and claims
submission criteria for reimbursement for services rendered to uninsured trauma patients,
provided that no more than 15 percent of the tobacco tax revenues allocated to the County's EMS
Fund is distributed through this special fee schedule, that all physicians who render trauma
services are entitled to submit claims for reimbursement under this special fee schedule, and that
no physician's claim may be reimbursed at greater than 50 percent of losses under this special fee
schedule.

"SEC. 40. If the Commission on State Mandates determines that this act contains costs mandated by
the state, reimbursement to local agencies and school districts for those costs shall be made
pursuant to Part 7 (commencing with Section 17500) of Division 4 of Title 2 of the Government
Code.

"SEC. 41. This act is an urgency statute necessary for the immediate preservation of the public
peace, health, or safety within the meaning of Article IV of the Constitution and shall go into
immediate effect.  The facts constituting the necessity are:

"In order to make the necessary statutory changes to implement the Budget Act of 2005 at the
earliest possible time, it is necessary that this act take effect immediately."

Derivation: Former §§ 1270, 1271, 1274, added by Stats.1972, c. 1148, p. 2226,§ 3.
Former § 1411, added by Stats.1945, c. 1418, p. 2669, § 3.
Former § 1422; formerly § 212, added by Stats.1951, c. 540, p. 1695, § 1, amended by Stats.1953, c.

746, p. 2006, § 1, renumbered § 1422 and amended by Stats.1957, c. 205, p. 850, § 13.
Former Welfare and Institutions Code §§ 1621, 2301, Stats.1937, c. 369, pp. 1077, 1095, §§ 1621, 2301,

amended by Stats.1955, c. 1681, pp. 3071, 3073, §§ 17, 24; Stats.1959, c. 1790, p. 4272, § 1.
Former Welfare and Institutions Code §§ 16003, 16201, added by Stats.1965, c. 1784, pp. 4075, 4080, §

5.
Former Welfare and Institutions Code § 16201.5, added by Stats.1971, c. 1626, p. 3503, § 2.5.
Pol.C. § 2338, added Stats.1925, c. 18, p. 23, § 1, amended Stats.1927, c. 510, p. 856, § 2.

Research References

Cross References

Department of Health Services, generally, see Health and Safety Code §§ 100100 et seq.
Employment of dietitian, requirements, program flexibility request, see Health and Safety Code §

1265.4.
"Health facility" defined for purposes of this Chapter, see Health and Safety Code § 1250.
Regulations, generally, see Government Code § 11342.1, 11342.2, 11342.4.
Regulations of the state fire marshal, protection against fire and panic in hospitals, see Health and

Safety Code § 13143.

Code Of Regulations References

Correctional treatment centers, licensing and inspection, program flexibility, see 22 Cal. Code of
Regs. § 79593.



General acute care hospitals, administration, infant security, see 22 Cal. Code of Regs. § 70738.
Intermediate care facilities, standard admission agreement, see 22 Cal. Code of Regs. § 73518.
Skilled nursing facilities,

Nursing service, staff, see 22 Cal. Code of Regs. § 72329.1.
Standard admission agreement, see 22 Cal. Code of Regs. § 72516.

Solid waste containers, see 22 Cal. Code of Regs. § 79849.
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Collateral References:

Cal Jur 3d Heal Art §§48, 51, 52
 Cal Digest of Official Reports 3d Series, Healing Arts and Institutions § 4, Health and Sanitation

§§2, 3.
 Am Jur 2d Health §§19 et seq., Hospitals and Asylums §4.

Notes Of Decisions

Construction of prior law 1
Fire protection 4
Flood protection 3
Local regulations 5
Purpose 2

1. Construction of prior law

Section 1411 (repealed; see, now, § 1275 and this section) not only authorizes regulations concerning design
and construction of hospital building but also regulations concerning safety and sanitation in maintenance and
operation of hospital within the structure when completed and used. Yanke v. State Dept. of Public Health
(App. 1958) 162 Cal.App.2d 600, 328 P.2d 556.

Under § 1411 (repealed; see, now §§ 1275 and this section) the department of public health has authority to
pass rules and regulations pertaining to hospital operations within § 1401 (repealed; see, now, § 1250).  23
Op.Atty.Gen. 133.

2. Purpose

Purpose of § 1411 (repealed; see, now, § 1275 and this section) was to enable department of public health to
make rules providing for safety and sanitation of hospital buildings. People v. Rehman (1967) 61 Cal.Rptr. 65,
253 Cal.App.2d 119, certiorari denied 88 S.Ct. 1033, 390 U.S. 947, 19 L.Ed.2d 1137.  West Covina Enterprises.
West Covina Enterprises, Inc. v. Chalmers (1958) 49 Cal.2d 754, 322 P.2d 13.

3. Flood protection

Department of health may disapprove plans for construction of either an addition to acute hospital or
completely new hospital if facility is within immediate flood zone of dam or is located within area which would
have to be evacuated in event of possible damage to dam if merited under "Hospital Seismic Safety Act." 58
Op.Atty.Gen. 413, 6-3-75.

A voluntary health planning agency has no authority to render an adverse decision as to need and desirability of
facility because of potential flooding to hospital site or possible precautionary evacuation of patients and
personnel due to facility's proximity to a dam which may be structurally damaged by an earthquake.   58
Op.Atty.Gen. 413, 6-3-75.

4. Fire protection



The state department of public health would fulfill the obligation imposed upon it under statute by adopting a
rule requiring a clearance relative to fire safety from local fire authorities as far as hospitals are concerned, in
view of statute. 7 Op.Atty.Gen. 276.

5. Local regulations

A county may impose more stringent sanitation, health and hygiene requirements on children's boarding homes
and homes for the aged than those imposed by the state of California as long as the local requirements do not
conflict with state standards; however, county requirements outside these limited areas are invalid because state
law occupies the remainder of the field. 43 Op.Atty.Gen. 218, 5-13-64.

§ 1276.05. Seismic safety act; interim relocation services; program flexibility; statewide liaisons 

     •     Research References

(a) The Office of Statewide Health Planning and Development shall allow any general acute care hospital
facility that needs to relocate services on an interim basis as part of its approval plan for compliance with
Article 8 (commencing with Section 130000) or Article 9 (commencing with Section 130050) in the Alfred E.
Alquist Hospital Facilities Seismic Safety Act of 1983 (Chapter 1 (commencing with Section 129675) of Part 7
of Division 107) flexibility in achieving compliance with, or in substantial satisfaction of the objectives of,
building standards adopted pursuant to Section 1276 with regard to the use of interim space for the provision of
hospital services, or both, on a case-by-case basis so long as public safety is not compromised.

(b) The state department shall allow any facility to which subdivision (a) applies flexibility in achieving
compliance with, or in substantial satisfaction of, the objectives of licensing standards, or both, with regard to
the use of interim space for the provision of hospital services, or both, on a case-by-case basis so long as public
safety is not compromised.

(c) Hospital licensees, upon application for program flexibility under this section, shall provide public notice of
the proposed interim use of space that houses at least one of the eight basic services that are required in a
general acute care hospital in a manner that is likely to reach a substantial number of residents of the
community served by the facility and employees of the facility.

(d) No request shall be approved under this section for a waiver of any primary structural system, fire and life
safety requirements, or any requirement with respect to accessibility for persons with disabilities.

(e) In approving any request pursuant to this section for flexibility, the office shall consider public comments.

(f) The state department shall establish a unit with two statewide liaisons for the purposes of the Alfred E.
Alquist Hospital Facilities Seismic Safety Act of 1983 (Chapter 1 (commencing with Section 129675) of Part 7
of Division 107), to do all of the following:

(1) Serve as a central resource for hospital representatives on licensing issues relative to Article 8 or Article 9 in
the Alfred E. Alquist Hospital Facilities Seismic Safety Act of 1983 and provide licensing information to the
public, upon request.

(2) Serve as liaison with the Office of Statewide Health Planning and Development, the State Fire Marshal, the
Seismic Safety Commission, and other entities as necessary on hospital operational issues with respect to
Article 8 or Article 9 in the Alfred E. Alquist Hospital Facilities Seismic Safety Act of 1983.

(3) Ensure statewide compliance with respect to licensing issues relative to hospital buildings that are required
to meet standards established by Article 8 or Article 9 in the Alfred E. Alquist Hospital Facilities Seismic
Safety Act of 1983.



(4) Process requests for program flexibility under subdivision (a).

(5) Accept and consider public comments on requests for flexibility.

(g) Each compliance plan, in providing for an interim use of space in which flexibility is requested, shall
identify the duration of time proposed for the interim use of the space.  Upon any amendment of a hospital's
approved compliance plan, any hospital for which a flexibility plan has been approved pursuant to subdivision
(a) shall provide a copy of the amended plan to the State Department of Health Services within 30 days.

CREDIT(S)
(Added by Stats.2000, c. 841 (A.B.2194), § 1.  Amended by Stats.2001, c. 228 (A.B.832), § 1, eff. Sept. 4,
2001.)

Research References

Cross References

Department of Health Services, generally, see Health and Safety Code §§ 100100 et seq.
"General acute care hospital" defined for purposes of this Chapter, see Health and Safety Code §

1250.

§ 1276.1. Personnel standards; establishment by department or adoption by reference to named
standard-setting organizations 
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In setting personnel standards for licensed health facilities pursuant to Section 1276, the department may set
such standards itself or may adopt them by reference to named standard-setting organizations.  If the
department adopts standards for a category of health personnel by reference to a specified organization, the
department shall either:

(a) List in the regulation the education, training, experience, examinations, or other requirements set by the
specified organization; or

(b) Retain on file and available for public inspection a listing of the education, training, experience,
examinations, or other requirements set by the specified organization; or

(c) Have direct statutory authority or requirement to use the standards of the specified organization.

CREDIT(S)
(Added by Stats.1978, c. 1106, § 2, operative Jan. 1, 1981.)

Historical Notes

Historical And Statutory Notes

2008 Main Volume
Section 4 of Stats.1978, c. 1106 provided:
"The provisions of Section 2 of this act shall be operative on and after January 1, 1981."

Research References



Cross References

"Health facility" defined for purposes of this Chapter, see Health and Safety Code § 1250.

Code Of Regulations References

Psychiatric health and services, administrator services, see 22 Cal. Code of Regs. § 77091 et seq.

Collateral References:

Cal Jur 3d Heal Art §52
 Cal Digest of Official Reports 3d Series, Healing Arts and Institutions § 4, Health and Sanitation

§§2, 3.
 Am Jur 2d Health §§19 et seq., Hospitals and Asylums §4.

§ 1276.2. Prohibition of requirement of use of registered nurse in skilled nursing facilities for which
vocational nurse qualified 

     •     Historical Notes     •     Research References

Standards and regulations adopted by the state department pursuant to Section 1276 shall not require the use of
a registered nurse for the performance of any service or staffing of any position in freestanding skilled nursing
facilities that may lawfully be performed or staffed by a licensed vocational nurse pursuant to the Vocational
Nursing Practice Act (Chapter 6.5 (commencing with Section 2840) of Division 2 of the Business and
Professions Code) and applicable federal regulations, when a facility is unable to obtain a registered nurse,
except that a licensed vocational nurse employed in accordance with this section shall be a permanent employee
of the facility.  The facility shall make a good faith effort to obtain a registered nurse prior to determining that it
is unable to obtain a registered nurse for the relevant shift, and this effort shall be noted in the facility's records.
The facility shall make provision for a registered nurse to be available for consultation and professional
assistance during the hours in which a licensed vocational nurse is used as provided by this section.  The facility
shall maintain a record of the identity and phone number of the registered nurse that is to be available for
consultation and professional assistance, as required by this section.  If the substitution of a licensed vocational
nurse for a registered nurse occurs more often than seven days per month, the facility shall obtain program
flexibility approval from the state department pursuant to subdivision (b) of Section 1276.  Nothing in this
section shall permit a licensed vocational nurse to act as director of nurses pursuant to the Vocational Nursing
Practice Act. This section applies to staffing for the evening and night shifts only, except that if the level of care
is determined by the state department to be inadequate, the state department may require the facility to provide
additional staffing.

This section shall not apply to the Medi-Cal regulations adopted pursuant to Sections 14114 and 14132.25 of
the Welfare and Institutions Code.

CREDIT(S)
(Added by Stats.1994, c. 645 (A.B.2839), § 1.)

Historical Notes

Historical And Statutory Notes

2008 Main Volume
Former § 1276.2, added by Stats.1981, c. 994, § 1, amended by Stats.1985, c. 574, § 1; Stats.1988, c.

786, § 1, relating to a prohibition on requirement of using a registered nurse in certain instances, was
repealed by its own terms, operative January 1, 1994.  See this section.



Derivation: Former § 1276.2, added by Stats.1981, c. 994, § 1, amended by Stats.1985, c. 574, § 1;
Stats.1988, c. 786, § 1.

Research References

Cross References

"Nursing facility" defined for purposes of this Chapter, see Health and Safety Code § 1250.
"Skilled nursing facility" defined for purposes of this Chapter, see Health and Safety Code § 1250.

Collateral References:

 Cal Digest of Official Reports 3d Series, Healing Arts and Institutions §§4-6, Health and Sanitation
§§2, 3.

§ 1276.3. Licensed health facilities with surgical suites and procedural rooms; fire and panic safety in
oxygen-rich environments; information and training 

     •     Research References

(a) The Legislature finds and declares that the citizens of California are in danger of being injured and killed in
the state's surgical suites and procedural rooms in licensed health facilities, because of the many intense heat
sources present in an oxygen-rich environment.  It is the intent of the Legislature that this section promote
maximum fire and panic safety standards in surgical suites and procedural rooms in licensed health facilities,
and other areas that pose a danger due to the presence of oxygen, in California.

(b) (1) The state department, shall promote safety by requiring that licensed health facilities that have surgical
suites and procedural rooms provide information and training in fire and panic safety in oxygen rich
environments, including equipment, safety, and emergency plans, as part of an orientation for new employees,
and ongoing inservice training.

(2) The licensed health facilities described in paragraph (1) shall use the fire safety guidelines in oxygen rich
environments published by the Association of Operating Room Nurses or any other nationally recognized body
or organization, and approved by the state department.

(c) The licensed health facilities described in paragraph (1) of subdivision (b) shall determine the modality of
training and the number of hours of training required.

CREDIT(S)
(Added by Stats.1992, c. 992 (A.B.2552), § 1.)

Research References

Cross References

"Health facility" defined for purposes of this Chapter, see Health and Safety Code § 1250.

Collateral References:

Cal Jur 3d Heal Art §50

§ 1276.4. Health facilities; licensed nurse-to-patient ratios by licensed nurse classification; application 
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(a) By January 1, 2002, the State Department of Health Services shall adopt regulations that establish minimum,
specific, and numerical licensed nurse-to-patient ratios by licensed nurse classification and by hospital unit for
all health facilities licensed pursuant to subdivision (a), (b), or (f) of Section 1250.  The department shall adopt
these regulations in accordance with the department's licensing and certification regulations as stated in
Sections 70053.2, 70215, 70217 of Title 22 of the California Code of Regulations, and the professional and
vocational regulations in Section 1443.5 of Title 16 of the California Code of Regulations.  The department
shall review these regulations five years after adoption and shall report to the Legislature regarding any
proposed changes.  Flexibility shall be considered by the department for rural general acute care hospitals in
response to their special needs.  As used in this subdivision, "hospital unit" means a critical care unit, burn unit,
labor and delivery room, postanesthesia service area, emergency department, operating room, pediatric unit,
step-down/intermediate care unit, specialty care unit, telemetry unit, general medical care unit, subacute care
unit, and transitional inpatient care unit.  The regulation addressing the emergency department shall distinguish
between regularly scheduled core staff licensed nurses and additional licensed nurses required to care for
critical care patients in the emergency department.

(b) These ratios shall constitute the minimum number of registered and licensed nurses that shall be allocated.
Additional staff shall be assigned in accordance with a documented patient classification system for
determining nursing care requirements, including the severity of the illness, the need for specialized equipment
and technology, the complexity of clinical judgment needed to design, implement, and evaluate the patient care
plan and the ability for self-care, and the licensure of the personnel required for care.

(c) "Critical care unit" as used in this section means a unit that is established to safeguard and protect patients
whose severity of medical conditions requires continuous monitoring, and complex intervention by licensed
nurses.

(d) All health facilities licensed under subdivision (a), (b), or (f) of Section 1250 shall adopt written policies
and procedures for training and orientation of nursing staff.

(e) No registered nurse shall be assigned to a nursing unit or clinical area unless that nurse has first received
orientation in that clinical area sufficient to provide competent care to patients in that area, and has
demonstrated current competence in providing care in that area.

(f) The written policies and procedures for orientation of nursing staff shall require that all temporary personnel
shall receive orientation and be subject to competency validation consistent with Sections 70016.1 and 70214 of
Title 22 of the California Code of Regulations.

(g) Requests for waivers to this section that do not jeopardize the health, safety, and well-being of patients
affected and that are needed for increased operational efficiency may be granted by the state department to rural
general acute care hospitals meeting the criteria set forth in Section 70059.1 of Title 22 of the California Code
of Regulations.

(h) In case of conflict between this section and any provision or regulation defining the scope of nursing
practice, the scope of practice provisions shall control.

(i) The regulations adopted by the department shall augment and not replace existing nurse-to-patient ratios that
exist in regulation or law for the intensive care units, the neonatal intensive care units, or the operating room.

(j) The regulations adopted by the department shall not replace existing licensed staff-to-patient ratios for
hospitals operated by the State Department of Mental Health.

(k) The regulations adopted by the department for health facilities licensed under subdivision (b) of Section
1250 that are not operated by the State Department of Mental Health shall take into account the special needs of



the patients served in the psychiatric units.

(l) The department may take into consideration the unique nature of the University of California teaching
hospitals as educational institutions when establishing licensed nurse-to-patient ratios.  The department shall
coordinate with the Board of Registered Nursing to ensure that staffing ratios are consistent with the Board of
Registered Nursing approved nursing education requirements.  This includes nursing clinical experience
incidental to a work-study program rendered in a University of California clinical facility approved by the
Board of Registered Nursing provided there will be sufficient direct care registered nurse preceptors available
to ensure safe patient care.

CREDIT(S)
(Added by Stats.1999, c. 945 (A.B.394), § 3.  Amended by Stats.2000, c. 148 (A.B.1760), § 1, eff. July 21,
2000.)

Historical Notes

Historical And Statutory Notes

2008 Main Volume
Section 1 of Stats.1999, c. 945 (A.B.394), provides:
"The Legislature finds and declares all of the following:
"(a) Health care services are becoming complex and it is increasingly difficult for patients to access

integrated services.
"(b) Quality of patient care is jeopardized because of staffing changes implemented in response to

managed care.
"(c) To ensure the adequate protection of patients in acute care settings, it is essential that qualified

registered nurses and other licensed nurses be accessible and available to meet the needs of
patients.

"(d) The basic principles of staffing in the acute care setting should be based on the patient's care
needs, the severity of condition, services needed, and the complexity surrounding those
services."

Research References

Cross References

Department of Health Services, generally, see Health and Safety Code §§ 100100 et seq.
Department of Mental Health, generally, see Welfare and Institutions Code §§ 4000 et seq.
"General acute care hospital" defined for purposes of this Chapter, see Health and Safety Code §

1250.
"Health facility" defined for purposes of this Chapter, see Health and Safety Code § 1250.
"Rural general acute care hospital" defined for purposes of this Chapter, see Health and Safety Code

§ 1250.

§ 1276.5. Minimum number of equivalent nursing hours and actual nursing hours; utilization of
registered nurses; administrator qualifications 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) The department shall adopt regulations setting forth the minimum number of equivalent nursing hours per
patient required in skilled nursing and intermediate care facilities, subject to the specific requirements of
Section 14110.7 of the Welfare and Institutions Code.  However, notwithstanding Section 14110.7 or any other



provision of law, commencing January 1, 2000, the minimum number of actual nursing hours per patient
required in a skilled nursing facility shall be 3.2 hours, except as provided in Section 1276.9.

(b)(1) For the purposes of this section, "nursing hours" means the number of hours of work performed per
patient day by aides, nursing assistants, or orderlies plus two times the number of hours worked per patient day
by registered nurses and licensed vocational nurses (except directors of nursing in facilities of 60 or larger
capacity) and, in the distinct part of facilities and freestanding facilities providing care for the developmentally
disabled or mentally disordered, by licensed psychiatric technicians who perform direct nursing services for
patients in skilled nursing and intermediate care facilities, except when the skilled nursing and intermediate care
facility is licensed as a part of a state hospital, and except that nursing hours for skilled nursing facilities means
the actual hours of work, without doubling the hours performed per patient day by registered nurses and
licensed vocational nurses.

(2) Concurrent with implementation of the first year of rates established under the Medi-Cal Long Term Care
Reimbursement Act of 1990 (Article 3.8 (commencing with Section 14126) of Chapter 7 of Part 3 of Division 9
of the Welfare and Institutions Code), for the purposes of this section, "nursing hours" means the number of
hours of work performed per patient day by aides, nursing assistants, registered nurses, and licensed vocational
nurses (except directors of nursing in facilities of 60 or larger capacity) and, in the distinct part of facilities and
freestanding facilities providing care for the developmentally disabled or mentally disordered, by licensed
psychiatric technicians who performed direct nursing services for patients in skilled nursing and intermediate
care facilities, except when the skilled nursing and intermediate care facility is licensed as a part of a state
hospital.

(c) Notwithstanding Section 1276, the department shall require the utilization of a registered nurse at all times if
the department determines that the services of a skilled nursing and intermediate care facility require the
utilization of a registered nurse.

(d)(1) Except as otherwise provided by law, the administrator of an intermediate care facility/developmentally
disabled, intermediate care facility/developmentally disabled habilitative, or an intermediate care
facility/developmentally disabled — nursing shall be either a licensed nursing home administrator or a qualified
mental retardation professional as defined in Section 483.430 of Title 42 of the Code of Federal Regulations.

(2) To qualify as an administrator for an intermediate care facility for the developmentally disabled, a qualified
mental retardation professional shall complete at least six months of administrative training or demonstrate six
months of experience in an administrative capacity in a licensed health facility, as defined in Section 1250,
excluding those facilities specified in subdivisions (e), (h), and (i).

CREDIT(S)
(Added by Stats.1976, c. 1207, p. 5494, § 1, eff. Sept. 22, 1976.  Amended by Stats.1981, c. 743, p. 2912, § 9;
Stats.1981, c. 994, p. 3838, § 3; Stats.1985, c. 1496, § 9; Stats.1990, c. 502 (S.B.1087), § 2, eff. Aug. 10, 1990;
Stats.1997, c. 776 (A.B.1242), § 1; Stats.1998, c. 898 (A.B.1068), § 2, eff. Sept. 28, 1998; Stats.1999, c. 146
(A.B.1107), § 4.5, eff. July 22, 1999; Stats.2001, c. 685 (A.B.1212), § 5.)
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Amendment of this section by § 9.5 of Stats.1981, c. 743, p. 2912, failed to take effect under the terms

of § 13 of that Act.
Amendment of this section by § 2 of Stats.1981, c. 994, p. 3838, failed to become operative under the

provisions of § 4 of that Act.
Effect of amendment of section by two or more acts at the same session of the legislature, see

Government Code § 9605.



For provisions of Stats.1990, c. 502 (S.B.1087), relating to federal approval, regulations, and legislative
intent and findings, see Historical and Statutory Notes under Health and Safety Code § 443.33.

Research References

Cross References

"Intermediate care facility" defined for purposes of this Chapter, see Health and Safety Code § 1250.
"Intermediate care facility/developmentally disabled" defined for purposes of this Chapter, see

Health and Safety Code § 1250.
"Intermediate care facility/developmentally disabled habilitative" defined for purposes of this

Chapter, see Health and Safety Code § 1250.
"Intermediate care facility/developmentally disabled — nursing" defined for purposes of this

Chapter, see Health and Safety Code § 1250.
"Nursing facility" defined for purposes of this Chapter, see Health and Safety Code § 1250.
"Skilled nursing facility" defined for purposes of this Chapter, see Health and Safety Code § 1250.
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Skilled nursing facilities, nursing service, staff, see 22 Cal. Code of Regs. § 72329.1.
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Collateral References:

 Cal Digest of Official Reports 3d Series, Healing Arts and Institutions § 4, Health and Sanitation
§§2, 3.

Notes Of Decisions

Construction with other laws 1

1. Construction with other laws

Applying the abstention doctrine to decline to grant and enforce injunctive relief requested in class action
brought under unfair competition law (UCL), against owners and operators of skilled nursing and intermediate
care facilities to require compliance with certain nursing hour requirements, was not an abuse of discretion;
granting requested injunctive relief would place a tremendous burden on trial court to undertake a class-wide
regulatory function and manage long-term monitoring process to ensure compliance with nursing hour
requirements, and Department of Health Services (DHS) had the power, expertise, and statutory mandate to
regulate and enforce these requirements. Alvarado v. Selma Convalescent Hosp.(App. 2 Dist. 2007) 64
Cal.Rptr.3d 250, 153 Cal.App.4th 1292. Courts  28

Abstaining from adjudicating controversy raised in class action, brought under unfair competition law (UCL) to
obtain restitution and injunctive relief to require owners and operators of skilled nursing and intermediate care
facilities to comply with certain nursing hour requirements, was not an abuse of discretion; adjudicating
controversy would have required trial court to become involved in complex health care matters concerning the
staffing of skilled nursing and intermediate care facilities and to assume regulatory functions of the Department
of Health Services (DHS), a task for which court was not well-equipped. Alvarado v. Selma Convalescent
Hosp.(App. 2 Dist. 2007) 64 Cal.Rptr.3d 250, 153 Cal.App.4th 1292. Courts  28

§ 1276.6. Certification of proper use of funds 
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Each facility shall certify, under penalty of perjury and to the best of their knowledge, on a form provided by
the department, that funds received pursuant to increasing the staffing ratio to 3.2, as provided for in Section
1276.5, were expended for this purpose.  The facility shall return the form to the department within 30 days of
receipt by the facility.

CREDIT(S)
(Added by Stats.2000, c. 93 (A.B.2877), § 6, eff. July 7, 2000.)

Historical Notes

Historical And Statutory Notes

Section 4 of Stats.2000, c. 93 (A.B.2877), provides:
"The Legislature finds and declares as follows:
"(a) Crimes against persons with substantial disabilities remain largely invisible and unapprised.  Crimes

against the disabled are frequently not reported to law enforcement and, when reported, may not be
prosecuted.  Furthermore, many of these victims are not aware of services provided by the program
administered by the State Board of Control pursuant to Article 1 (commencing with Section 13959)
of Chapter 5 of Part 4 of Division 3 of Title 2 of the Government Code.

"(b) Under its existing authority, the State Department of Mental Health has initiated a program to
prevent crime against disabled persons, increase the reporting of crime committed against disabled
persons, assist law enforcement agencies in effectively investigating and prosecuting crimes
committed against disabled persons, and make disabled victims aware of services available to them."

§ 1276.65. "Direct caregiver" and "skilled nursing facility" defined; regulations establishing
staff-to-work ratios with respect to direct caregivers working in a skilled nursing facility; positions
excluded from ratio; additional staff; consultations regarding sufficiency of staffing standards;
information about staffing levels; violations; nature of requirements; implementation subject to
appropriation; contracts for implementation 

     •     Historical Notes     •     Research References

(a) For purposes of this section, the following definitions shall apply:

(1) "Direct caregiver" means a registered nurse, as referred to in Section 2732 of the Business and Professions
Code, a licensed vocational nurse, as referred to in Section 2864 of the Business and Professions Code, a
psychiatric technician, as referred to in Section 4516 of the Business and Professions Code, and a certified
nurse assistant, as defined in Section 1337.

(2) "Skilled nursing facility" means a skilled nursing facility as defined in subdivision (c) of Section 1250.

(b) A person employed to provide services such as food preparation, housekeeping, laundry, or maintenance
services shall not provide nursing care to residents and shall not be counted in determining ratios under this
section.

(c)(1) Notwithstanding any other provision of law, the State Department of Health Services shall develop
regulations that become effective August 1, 2003, that establish staff-to-patient ratios for direct caregivers
working in a skilled nursing facility.  These ratios shall include separate licensed nurse staff-to-patient ratios in
addition to the ratios established for other direct caregivers.

(2) The department, in developing staff-to-patient ratios for direct caregivers and licensed nurses required by



this section, shall convert the existing requirement under Section 1276.5 of this code and Section 14110.7 of the
Welfare and Institutions Code for 3.2 nursing hours per patient day of care and shall ensure that no less care is
given than is required pursuant to Section 1276.5 of this code and Section 14110.7 of the Welfare and
Institutions Code.  Further, the department shall develop the ratios in a manner that minimizes additional state
costs, maximizes resident access to care, and takes into account the length of the shift worked.  In developing
the regulations, the department shall develop a procedure for facilities to apply for a waiver that addresses
individual patient needs except that in no instance shall the minimum staff-to-patient ratios be less than the 3.2
nursing hours per patient day required under Section 1276.5 of this code and Section 14110.7 of the Welfare
and Institutions Code.

(d) The staffing ratios to be developed pursuant to this section shall be minimum standards only.  Skilled
nursing facilities shall employ and schedule additional staff as needed to ensure quality resident care based on
the needs of individual residents and to ensure compliance with all relevant state and federal staffing
requirements.

(e) No later than January 1, 2006, and every five years thereafter, the department shall consult with consumers,
consumer advocates, recognized collective bargaining agents, and providers to determine the sufficiency of the
staffing standards provided in this section and may adopt regulations to increase the minimum staffing ratios to
adequate levels.

(f) In a manner pursuant to federal requirements, effective January 1, 2003, every skilled nursing facility shall
post information about staffing levels that includes the current number of licensed and unlicensed nursing staff
directly responsible for resident care in the facility.  This posting shall include staffing requirements developed
pursuant to this section.

(g)(1) Notwithstanding any other provision of law, the department shall inspect for compliance with this section
during state and federal periodic inspections, including, but not limited to, those inspections required under
Section 1422.  This inspection requirement shall not limit the department's authority in other circumstances to
cite for violations of this section or to inspect for compliance with this section.

(2) A violation of the regulations developed pursuant to this section may constitute a class "B," "A," or "AA"
violation pursuant to the standards set forth in Section 1424.

(h) The requirements of this section are in addition to any requirement set forth in Section 1276.5 of this code
and Section 14110.7 of the Welfare and Institutions Code.

(i) Initial implementation of the staffing ratio developed pursuant to requirements set forth in this section shall
be contingent on an appropriation in the annual Budget Act or another statute.

(j) In implementing this section, the department may contract as necessary, on a bid or nonbid basis, for
professional consulting services from nationally recognized higher education and research institutions, or other
qualified individuals and entities not associated with a skilled nursing facility, with demonstrated expertise in
long-term care.  This subdivision establishes an accelerated process for issuing contracts pursuant to this section
and contracts entered into pursuant to this section shall be exempt from the requirements of Chapter 1
(commencing with Section 10100) and Chapter 2 (commencing with Section 10290) of Part 2 of Division 2 of
the Public Contract Code.

(k) This section shall not apply to facilities defined in Section 1276.9.

CREDIT(S)
(Added by Stats.2001, c. 684 (A.B.1075), § 2.  Amended by Stats.2002, c. 664 (A.B.3034), § 128.5.)

Historical Notes



Historical And Statutory Notes

2008 Main Volume
Sections 1, 4 and 5 of Stats.2001, c. 684 (A.B.1075), provide:
"(a) The Legislature finds and declares all of the following:
"(1) Skilled nursing facilities need adequate staffing levels in order to provide the quality of care that

patients deserve.
"(2) Compliance with minimum staffing requirements will be increased if residents, residents'

families, facility employees, and state inspectors can determine easily whether or not a skilled
nursing facility is in compliance.

"(3) It is difficult for residents, residents' families, facility employees, and state inspectors to monitor
a skilled nursing facility's compliance with a staffing standard based on the nursing hours per
patient day provided by a facility.

"(4) The State Department of Health Services is responsible for adopting regulations prescribing the
staffing requirements for skilled nursing facilities.

"(5) The department is required to examine alternative rate methodology models for a new Medi-Cal
reimbursement system for skilled nursing facilities.

"(b) It is the intent of the Legislature to enact legislation that does all of the following:
"(1) Creates a mechanism to increase minimum staffing requirements to a level that assures high

quality care for patients.
"(2) Requires that minimum staffing requirements be set forth as ratios of patients per direct

caregiver, so that residents, residents' families, facility employees, state inspectors, and others
may assist in ensuring compliance with the law.

"(c) It is further the intent of the Legislature that the department, consistent with its regulatory
responsibility and legislative mandates, act as expenditiously [sic] as possible to implement the
provisions of this act to ensure compliance with the timeframes set forth in this act."

"SEC. 4. The State Department of Health Services may adopt emergency regulations to implement
the applicable provisions of this act in accordance with rulemaking provisions of the
Administrative Procedure Act (Chapter 3.5 (commencing with Section 11340) of Part 1 of
Division 3 of Title 2 of the Government Code). The initial adoption of emergency regulations
and one readoption of the initial regulations shall be deemed to be an emergency and necessary
for the immediate preservation of the public peace, health, and safety or general welfare.  Initial
emergency regulations and the first readoption of those regulations shall be exempt from review
by the Office of Administrative Law.  The initial emergency regulations and the first readoption
of those regulations authorized by this section shall be submitted to the Office of Administrative
Law for filing with the Secretary of State and publication in the California Code of Regulations
and each shall remain in effect for no more than 180 days.

"SEC. 5. No reimbursement is required by this act pursuant to Section 6 of Article XIII B of the
California Constitution because the only costs that may be incurred by a local agency or school
district will be incurred because this act creates a new crime or infraction, eliminates a crime or
infraction, or changes the penalty for a crime or infraction, within the meaning of Section 17556
of the Government Code, or changes the definition of a crime within the meaning of Section 6 of
Article XIII B of the California Constitution."

Stats.2002, c. 664 (A.B.3034), made nonsubstantive changes to maintain the Code.
Subordination of legislation by Stats.2002, c. 664 (A.B.3034), to other 2002 legislation, see Historical

and Statutory Notes under Business and Professions Code § 805.2.

Research References

Cross References



Department of Health Services, generally, see Health and Safety Code §§ 100100 et seq.
Medi-Cal long-term care reimbursement, nursing facilities, implementation of facility-specific

rate-setting system, see Welfare and Institutions Code § 14126.02.
"Skilled nursing facility" defined for purposes of this Chapter, see Health and Safety Code § 1250.

Code Of Regulations References

Skilled nursing facilities, definitions,
Direct caregiver, see 22 Cal. Code of Regs. § 72038.
Patient, see 22 Cal. Code of Regs. § 72077.1.

Skilled nursing facilities, nursing service, staff, see 22 Cal. Code of Regs. § 72329.1.
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§ 1276.7. Minimum number of nursing hours per patient; recommendation for increase 

     •     Historical Notes     •     Research References

(a)(1) On or before May 1, 2001, the department shall determine the need, and provide subsequent
recommendations, for any increase in the minimum number of nursing hours per patient day in skilled nursing
facilities.  The department shall analyze the relationship between staffing levels and quality of care in skilled
nursing facilities.  The analysis shall include, but not be limited to, all of the following:

(A) A determination of average staffing levels in this state.

(B) A review of facility expenditures on nursing staff, including salary, wages, and benefits.

(C) A review of other states' staffing requirements as relevant to this state.

(D) A review of available research and reports on the issue of staffing levels and quality of care.

(E) The number of Medi-Cal beds in a facility.

(F) The corporate status of the facility.

(G) Information on compliance with both state and federal standards.

(H) Work force availability trends.

(2) The department shall prepare a report on its analysis and recommendations and submit this report to the
Legislature, including its recommendations for any staffing increases and proposed timeframes and costs for
implementing any increase.

(b) It is the intent of the Legislature to establish sufficient staffing levels required to provide quality skilled
nursing care.  It is further the intent of the Legislature to increase the minimum number of direct care nursing
hours per patient day in skilled nursing facilities to 3.5 hours by 2004 or to whatever staffing levels the
department determines are required to provide California nursing home residents with a safe environment and
quality skilled nursing care.

CREDIT(S)
(Added by Stats.2000, c. 451 (A.B.1731), § 7.)

Historical Notes

Historical And Statutory Notes

Legislative findings, declarations and intent relating to Stats.2000, c. 451 (A.B.1731), see Historical and



Statutory Notes under Health and Safety Code§ 1250.

Research References

Cross References

"Nursing facility" defined for purposes of this Chapter, see Health and Safety Code § 1250.
"Skilled nursing facility" defined for purposes of this Chapter, see Health and Safety Code § 1250.

§ 1276.8. Definitions; respiratory care services 

     •     Historical Notes

Notwithstanding any other provision of law, including, but not limited to, Section 1276, the following shall
apply:

(a) As used in this code, "respiratory care practitioner," "respiratory therapist," "respiratory therapy technician,"
and "inhalation therapist" mean a respiratory care practitioner certified under the Respiratory Care Practice Act
(Chapter 8.3 (commencing with Section 3700) of Division 2 of the Business and Professions Code).

(b) The definition of respiratory care services, respiratory therapy, inhalation therapy, or the scope of practice of
respiratory care, shall be as described in Section 3702 of the Business and Professions Code.

(c) Respiratory care may be performed in hospitals, ambulatory or in-home care, and other settings where
respiratory care is performed under the supervision of a medical director in accordance with the prescription of
a physician and surgeon.  Respiratory care may also be provided during the transportation of a patient, and
under any circumstances where an emergency necessitates respiratory care.

(d) In addition to other licensed health care practitioners authorized to administer respiratory care, a certified
respiratory care practitioner may accept, transcribe, and implement the written and verbal orders of a physician
and surgeon pertaining to the practice of respiratory care.

CREDIT(S)
(Added by Stats.1988, c. 1396, § 6, eff. Sept. 27, 1988.  Amended by Stats.2006, c. 538 (S.B.1852), § 351.)

Historical Notes

Historical And Statutory Notes

Stats.2006, c. 538 (S.B.1852), made nonsubstantive changes to maintain the code.
Subordination of legislation by Stats.2006, c. 538 (S.B.1852), to other 2006 legislation, see Historical

and Statutory Notes under Business and Professions Code § 690.

§ 1276.9. Special treatment program service unit distinct part; nursing hours; staffing level 

     •     Research References

(a) A special treatment program service unit distinct part shall have a minimum 2.3 nursing hours per patient
per day.

(b) For purposes of this section, "special treatment program service unit distinct part" means an identifiable and
physically separate unit of a skilled nursing facility or an entire skilled nursing facility that provides therapeutic



programs to an identified mentally disordered population group.

(c) For purposes of this section, "nursing hours" means the number of hours of work performed per patient day
by aides, nursing assistants, or orderlies, plus two times the number of hours worked per patient day by
registered nurses and licensed vocational nurses (except directors of nursing in facilities of 60 or larger
capacity), and, in the distinct part of facilities and freestanding facilities providing care for the developmentally
disabled or mentally disordered, by licensed psychiatric technicians who perform direct nursing services for
patients in skilled nursing and intermediate care facilities, except when the skilled nursing and intermediate care
facility is licensed as a part of a state hospital.

(d) A special treatment program service unit distinct part shall also have an overall average weekly staffing
level of 3.2 hours per patient per day, calculated without regard to the doubling of nursing hours, as described
in paragraph (1) of subdivision (b) of Section 1276.5, for the special treatment program service unit distinct
part.

(e) The calculation of the overall staffing levels in these facilities for the special treatment program service unit
distinct part shall include staff from all of the following categories:

(1) Certified nurse assistants.

(2) Licensed vocational nurses.

(3) Registered nurses.

(4) Licensed psychiatric technicians.

(5) Psychiatrists.

(6) Psychologists.

(7) Social workers.

(8) Program staff who provide rehabilitation, counseling, or other therapeutic services.

CREDIT(S)
(Added by Stats.2001, c. 685 (A.B.1212), § 6.)

Research References

Cross References

"Intermediate care facility" defined for purposes of this Chapter, see Health and Safety Code § 1250.
Medical assistance, equivalent nursing hours per patient, see Welfare and Institutions Code §

14110.7.
"Nursing facility" defined for purposes of this Chapter, see Health and Safety Code § 1250.
"Skilled nursing facility" defined for purposes of this Chapter, see Health and Safety Code § 1250.

§ 1277. Licenses and permits; requirements for issuance; exemptions; waivers 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) No license shall be issued by the state department unless it finds that the premises, the management, the
bylaws, rules and regulations, the equipment, the staffing, both professional and nonprofessional, and the
standards of care and services are adequate and appropriate, and that the health facility is operated in the
manner required by this chapter and by the rules and regulations adopted hereunder.



(b) Notwithstanding any provision of Part 2 (commencing with Section 5600) of Division 5 of, or Division 7
(commencing with Section 7100) of, the Welfare and Institutions Code or any other law to the contrary, except
Sections 2072 and 2073 of the Business and Professions Code, the licensure requirements for professional
personnel, including, but not limited to, physicians and surgeons, dentists, podiatrists, psychologists, marriage
and family therapists, pharmacists, registered nurses, and clinical social workers in the state and other
governmental health facilities licensed by the state department shall not be less than for those professional
personnel in health facilities under private ownership.  Persons employed as psychologists and clinical social
workers, while continuing in their employment in the same class as of January 1, 1979, in the same state or
other governmental health facility licensed by the state department, including those persons on authorized
leave, but not including intermittent personnel, shall be exempt from the requirements of this subdivision.
Additionally, the requirements of this subdivision may be waived by the state department solely for persons in
the professions of psychology, marriage and family therapy or clinical social work who are gaining qualifying
experience for licensure in such profession in this state.  A waiver granted pursuant to this subdivision shall not
exceed three years from the date the employment commences in this state in the case of psychologists, or four
years from commencement of the employment in this state in the case of marriage and family therapists and
clinical social workers, at which time licensure shall have been obtained or the employment shall be terminated
except that an extension of a waiver of licensure for marriage and family therapists and clinical social workers
may be granted for one additional year, based on extenuating circumstances determined by the department
pursuant to subdivision (e).  For persons employed as psychologists, clinical social workers, or marriage and
family therapists less than full time, an extension of a waiver of licensure may be granted for additional years
proportional to the extent of part-time employment, as long as the person is employed without interruption in
service, but in no case shall the waiver of licensure exceed six years in the case of clinical social workers and
marriage and family therapists or five years in the case of psychologists.  However, this durational limitation
upon waivers shall not apply to active candidates for a doctoral degree in social work, social welfare, or social
science, who are enrolled at an accredited university, college, or professional school, but these limitations shall
apply following completion of this training.  Additionally, this durational limitation upon waivers shall not
apply to active candidates for a doctoral degree in marriage and family therapy who are enrolled at a school,
college, or university, specified in subdivision (a) of Section 4980.40 of the Business and Professions Code, but
the limitations shall apply following completion of the training.  A waiver pursuant to this subdivision shall be
granted only to the extent necessary to qualify for licensure, except that personnel recruited for employment
from outside this state and whose experience is sufficient to gain admission to a licensing examination shall
nevertheless have one year from the date of their employment in California to become licensed, at which time
licensure shall have been obtained or the employment shall be terminated, provided that the employee shall take
the licensure examination at the earliest possible date after the date of his or her employment, and if the
employee does not pass the examination at that time, he or she shall have a second opportunity to pass the next
possible examination, subject to the one-year limit for marriage and family therapists and clinical social
workers, and subject to a two-year limit for psychologists.

(c) A special permit shall be issued by the state department when it finds that the staff, both professional and
nonprofessional, and the standards of care and services are adequate and appropriate, and that the special
services unit is operated in the manner required in this chapter and by the rules and regulations adopted
hereunder.

(d) The state department shall apply the same standards to state and other governmental health facilities that it
licenses as it applies to health facilities in private ownership, including standards specifying the level of training
and supervision of all unlicensed practitioners.  Except for psychologists, the department may grant an
extension of a waiver of licensure for personnel recruited from outside this state for one additional year, based
upon extenuating circumstances as determined by the department pursuant to subdivision (e).

(e) The department shall grant a request for an extension of a waiver based on extenuating circumstances,
pursuant to subdivisions (b) and (d), if any of the following circumstances exist:

(1) The person requesting the extension has experienced a recent catastrophic event which may impair the



person's ability to qualify for and pass the license examination.  Those events may include, but are not limited
to, significant hardship caused by a natural disaster, serious and prolonged illness of the person, serious and
prolonged illness or death of a child, spouse, or parent, or other stressful circumstances.

(2) The person requesting the extension has difficulty speaking or writing the English language, or other
cultural and ethnic factors exist which substantially impair the person's ability to qualify for and pass the license
examination.

(3) The person requesting the extension has experienced other personal hardship which the department, in its
discretion, determines to warrant the extension.

CREDIT(S)
(Added by Stats.1981, c. 412, p. 1605, § 4, eff. Sept. 11, 1981, operative Jan. 1, 1984.  Amended by Stats.1986,
c. 348, § 2; Stats.1986, c. 1111, § 4; Stats.1989, c. 561, § 1; Stats.1990, c. 962 (A.B.3229), § 1; Stats.1991, c.
612 (S.B.1112), § 1; Stats.2000, c. 356 (A.B.1975), § 1, eff. Sept. 8, 2000.)

Historical Notes

Historical And Statutory Notes

2008 Main Volume
Effect of amendment of section by two or more acts at the same session of the legislature, see

Government Code § 9605.
Stats.1990, c. 962 (A.B.3229), § 3, provides:
"This act shall apply to all persons who received a waiver of licensure from the State Department of

Mental Health on or after January 1, 1988.  This act shall also apply to all persons registered as
associate clinical social workers on and after January 1, 1990, and to persons who are qualified for
the state licensing examination for clinical social workers on and after January 1, 1990."

Former § 1277, added by Stats.1973, c. 1202, § 2 amended by Stats.1978, c. 321,§ 1; Stats.1979, c. 373,
§ 185; Stats.1979, c. 996, § 4; Stats.1980, c. 676,§ 154; Stats.1981, c. 412, § 3, and relating to
similar subject matter, was repealed by its own terms, operative Jan. 1, 1984.  See this section.

Derivation: Former § 1277, added by Stats.1973, c. 1202, p. 2570, § 2, amended by Stats.1978, c. 321,
p. 662, § 1; Stats.1979, c. 373, p. 1333, § 185; Stats.1979, c. 996, p. 3392, § 4; Stats.1980, c. 676, p.
1939, § 154; Stats.1981, c. 412, p. 1604, § 3.

Former § 1271, added by Stats.1972, c. 1148, p. 2226, § 3.
Former Welfare and Institutions Code § 16201.5, added by Stats.1971, c. 1626, p. 3503, § 2.5.

Research References

Cross References

Duty of county to comply with this section in providing care for indigents, see Health and Safety
Code § 1442.5.

"Health facility" defined for purposes of this Chapter, see Health and Safety Code § 1250.
Institutions for delinquents, psychologist, licenses, see Welfare and Institutions Code § 1077.
Local EMS agency, utilizing hospitals without basic emergency medical service permit, see Health

and Safety Code § 1798.101.
Persons employed or under contract to provide mental health services, supervision or consultation on

such services, see Penal Code § 5068.5.

Code Of Regulations References

Psychiatric health services,



Governing body, see 22 Cal. Code of Regs. 77081 et seq.
Safety, zoning, and building clearance, see 22 Cal. Code of Regs. 77039 et seq.

Collateral References:

Cal Jur 3d Heal Art §§46, 81
 Cal Digest of Official Reports 3d Series, Healing Arts and Institutions §§4, 5, Health and Sanitation

§§2, 3.
 Am Jur 2d Health §§19 et seq., Hospitals and Asylums §§4-8, Physicians, Surgeons, and Other

Healers §§131 et seq.

Notes Of Decisions

Construction and application 1
Requirements for issuance 2

1. Construction and application

Psychologists who are employed by the department of corrections or the department of the youth authority who
provide diagnostic and treatment services to inmates or wards are not required to have a professional license as
psychologists. 66 Op.Atty.Gen. 371, 10-19-83.

Since 1979, a county must require that professional services performed in its local mental health programs
(Short-Doyle) which fall within the scope of the licensure of psychologists, clinical social workers and nurses
be performed by licensed personnel, and, a county may not establish treatment services in its local mental
health programs (Short-Doyle) which will utilize unlicensed county personnel who will treat patients unless the
county can demonstrate that the individual performing such treatment services falls within a demonstrable
exception to the professional licensing requirements. 66 Op.Atty.Gen. 189, 6-16-83.

Except as expressly provided herein, subd.(b) eliminated the "governmental exemption" from professional
licensure as to those disciplines for persons employed in governmental health facilities licensed by the state;
thus, when read in conjunction with the licensing regulations governing health facilities, subd.(b) prevents the
transfer of unlicensed psychologists or clinical social workers from one state hospital to another, or from a
non-hospital program to a state hospital. 64 Op.Atty.Gen. 305, 4-15-81.

Subd. (b) of this section, which provides that psychologists and social workers employed in a state health
facility must be licensed if licensure would be required under like circumstances in a private health facility,
when read in conjunction with the licensing regulations governing health facilities, does not prevent the transfer
of an unlicensed psychologist or social worker from one state hospital to another, or from a non-hospital
program to a state hospital, to work in a portion of or a "distinct part" of the hospital where licensure is not
required.  However, if such a transfer is effected, the unlicensed psychologist or social worker would not be
permitted to work in another portion of or a "distinct part" of the hospital where licensure is required. 63
Op.Atty.Gen. 723, 9-9-80.

The department of health services may not expand the scope of practice of nonphysician health practitioners in
general acute care hospitals. 63 Op.Atty.Gen. 143, 2-20-80.

2. Requirements for issuance

Non-physician disability evaluation analysts employed by the Department of Social Services are authorized to
order consultative examinations by physicians or psychologists in connection with applications for disability
benefits under the Social Security Act; however, clinical laboratory tests may only be ordered by a
non-physician disability evaluation analyst with the approval of a physician. 80 Op.Atty.Gen. 6, January 7,
1997.



§ 1278. Power to enter and inspect premises 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Any officer, employee, or agent of the state department may, upon presentation of proper identification, enter
and inspect any building or premises at any reasonable time to secure compliance with, or to prevent a violation
of, any provision of this chapter.

CREDIT(S)
(Added by Stats.1973, c. 1202, p. 2570, § 2.)

Historical Notes

Historical And Statutory Notes

2008 Main Volume
Derivation: Former § 1353, added by Stats.1972, c. 1148, p. 2226, § 3.
Former § 1419, added by Stats.1947, c. 1486, p. 3074, § 6, amended by Stats.1971, c. 1593, p. 3268, §

153.
Former Welfare and Institutions Code § 6210, formerly § 5706, added by Stats.1937, c. 369, p. 1145, §

5706, amended by Stats.1943, c. 914, p. 2773, § 4, renumbered § 6210 and amended by Stats.1965,
c. 391, p. 1693, § 16.

Former Welfare and Institutions Code § 7010, added by Stats.1967, c. 1667, p. 4146, § 40.
Pol.C. § 2143, added by Stats.1903, c. 364, p. 490, § 1.

Research References

Cross References

Failure of person to perform required duty in preservation of public health, misdemeanor, see Health
and Safety Code § 131082.

Inspection warrants, see Code of Civil Procedure § 1822.50 et seq.

Collateral References:

Cal Jur 3d Heal Art §§54, 63
 Cal Digest of Official Reports 3d Series, Healing Arts and Institutions § 4, Health and Sanitation

§§2, 3.
 Am Jur 2d Health §§19 et seq., Hospitals and Asylums §4, Inspection Laws §§3 et seq.

Notes Of Decisions

Search and seizure 2
Validity 1

1. Validity

This section governing inspection of licensed skilled nursing facility is sufficiently circumscribed as to time,
place, and scope to pass muster under Fourth Amendment [U.S.C.A.Const. Amend. 4]. People v. Firstenberg
(App. 2 Dist. 1979) 155 Cal.Rptr. 80, 92 Cal.App.3d 570, certiorari denied 100 S.Ct. 660, 444 U.S. 1012, 62



L.Ed.2d 641. Searches And Seizures  79

2. Search and seizure

Evidence procured by county health department inspector as result of routine inspection of public portions of
premises of licensed convalescent hospital under § 1419 (repealed; see, now, this section) was not obtained as
result of illegal search and seizure. People v. White (Super. 1968) 65 Cal.Rptr. 923, 259 Cal.App.2d Supp. 936.
Searches And Seizures  79

Acceptance of state license to operate convalescent hospital was implied consent to supervision and inspection
required by § 1400 et seq.(repealed; see, now, § 1250 et seq.) and county health department investigator thus
did not violate fourth and fourteenth amendments by conducting routine inspection of hospital without search
warrant. People v. White (Super. 1968) 65 Cal.Rptr. 923, 259 Cal.App.2d Supp. 936. Constitutional Law 
4460; Health  244; Searches And Seizures  79

§ 1278.5. Whistleblower protections 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) The Legislature finds and declares that it is the public policy of the State of California to encourage patients,
nurses, members of the medical staff, and other health care workers to notify government entities of suspected
unsafe patient care and conditions.  The Legislature encourages this reporting in order to protect patients and in
order to assist those accreditation and government entities charged with ensuring that health care is safe.  The
Legislature finds and declares that whistleblower protections apply primarily to issues relating to the care,
services, and conditions of a facility and are not intended to conflict with existing provisions in state and federal
law relating to employee and employer relations.

(b)(1) No health facility shall discriminate or retaliate, in any manner, against any patient, employee, member of
the medical staff, or any other health care worker of the health facility because that person has done either of
the following:

(A) Presented a grievance, complaint, or report to the facility, to an entity or agency responsible for accrediting
or evaluating the facility, or the medical staff of the facility, or to any other governmental entity.

(B) Has initiated, participated, or cooperated in an investigation or administrative proceeding related to, the
quality of care, services, or conditions at the facility that is carried out by an entity or agency responsible for
accrediting or evaluating the facility or its medical staff, or governmental entity.

(2) No entity that owns or operates a health facility, or which owns or operates any other health facility, shall
discriminate or retaliate against any person because that person has taken any actions pursuant to this
subdivision.

(3) A violation of this section shall be subject to a civil penalty of not more than twenty-five thousand dollars
($25,000).  The civil penalty shall be assessed and recovered through the same administrative process set forth
in Chapter 2.4 (commencing with Section 1417) for long-term health care facilities.

(c) Any type of discriminatory treatment of a patient by whom, or upon whose behalf, a grievance or complaint
has been submitted, directly or indirectly, to a governmental entity or received by a health facility administrator
within 180 days of the filing of the grievance or complaint, shall raise a rebuttable presumption that the action
was taken by the health facility in retaliation for the filing of the grievance or complaint.

(d)(1) There shall be a rebuttable presumption that discriminatory action was taken by the health facility, or by
the entity that owns or operates that health facility, or that owns or operates any other health facility, in
retaliation against an employee, member of the medical staff, or any other health care worker of the facility, if
responsible staff at the facility or the entity that owns or operates the facility had knowledge of the actions,



participation, or cooperation of the person responsible for any acts described in paragraph (1) of subdivision
(b), and the discriminatory action occurs within 120 days of the filing of the grievance or complaint by the
employee, member of the medical staff or any other health care worker of the facility.

(2) For purposes of this section, discriminatory treatment of an employee, member of the medical staff, or any
other health care worker includes, but is not limited to, discharge, demotion, suspension, or any unfavorable
changes in, or breach of, the terms or conditions of a contract, employment, or privileges of the employee,
member of the medical staff, or any other health care worker of the health care facility, or the threat of any of
these actions.

(e) The presumptions in subdivisions (c) and (d) shall be presumptions affecting the burden of producing
evidence as provided in Section 603 of the Evidence Code.

(f) Any person who willfully violates this section is guilty of a misdemeanor punishable by a fine of not more
than twenty thousand dollars ($20,000).

(g) An employee who has been discriminated against in employment pursuant to this section shall be entitled to
reinstatement, reimbursement for lost wages and work benefits caused by the acts of the employer, and the legal
costs associated with pursuing the case, or to any remedy deemed warranted by the court pursuant to this
chapter or any other applicable provision of statutory or common law.  A health care worker who has been
discriminated against pursuant to this section shall be entitled to reimbursement for lost income and the legal
costs associated with pursuing the case, or to any remedy deemed warranted by the court pursuant to this
chapter or other applicable provision of statutory or common law.  A member of the medical staff who has been
discriminated against pursuant to this section shall be entitled to reinstatement, reimbursement for lost income
resulting from any change in the terms or conditions of his or her privileges caused by the acts of the facility or
the entity that owns or operates a health facility or any other health facility that is owned or operated by that
entity, and the legal costs associated with pursuing the case, or to any remedy deemed warranted by the court
pursuant to this chapter or any other applicable provision of statutory or common law.

(h) The medical staff of the health facility may petition the court for an injunction to protect a peer review
committee from being required to comply with evidentiary demands on a pending peer review hearing from the
member of the medical staff who has filed an action pursuant to this section, if the evidentiary demands from
the complainant would impede the peer review process or endanger the health and safety of patients of the
health facility during the peer review process.  Prior to granting an injunction, the court shall conduct an in
camera review of the evidence sought to be discovered to determine if a peer review hearing, as authorized in
Section 805 and Sections 809 to 809.5, inclusive, of the Business and Professions Code, would be impeded.  If
it is determined that the peer review hearing will be impeded, the injunction shall be granted until the peer
review hearing is completed.  Nothing in this section shall preclude the court, on motion of its own or by a
party, from issuing an injunction or other order under this subdivision in the interest of justice for the duration
of the peer review process to protect the person from irreparable harm.

(i) For purposes of this section, "health facility" means any facility defined under this chapter, including, but not
limited to, the facility's administrative personnel, employees, boards, and committees of the board, and medical
staff.

(j) This section shall not apply to an inmate of a correctional facility or juvenile facility of the Department of
Corrections and Rehabilitation, or to an inmate housed in a local detention facility including a county jail or a
juvenile hall, juvenile camp, or other juvenile detention facility.

(k) This section shall not apply to a health facility that is a long-term health care facility, as defined in Section
1418.  A health facility that is a long-term health care facility shall remain subject to Section 1432.

(l) Nothing in this section shall be construed to limit the ability of the medical staff to carry out its legitimate
peer review activities in accordance with Sections 809 to 809.5, inclusive, of the Business and Professions
Code.



(m) Nothing in this section abrogates or limits any other theory of liability or remedy otherwise available at
law.

CREDIT(S)
(Added by Stats.1999, c. 155 (S.B.97), § 1.  Amended by Stats.2007, c. 683 (A.B.632), § 1.)

Historical Notes

Historical And Statutory Notes

2008 Main Volume
Section 2 of Stats.2007, c. 683 (A.B.632), provides:
"SEC. 2. No reimbursement is required by this act pursuant to Section 6 of Article XIII B of the

California Constitution because the only costs that may be incurred by a local agency or school
district will be incurred because this act creates a new crime or infraction, eliminates a crime or
infraction, or changes the penalty for a crime or infraction, within the meaning of Section 17556
of the Government Code, or changes the definition of a crime within the meaning of Section 6 of
Article XIII B of the California Constitution."

Research References

Cross References

Department of Corrections, generally, see Penal Code §§ 5000 et seq.
"Health facility" defined for purposes of this Chapter, see Health and Safety Code § 1250.
Misdemeanors, definition and penalties, see Penal Code §§ 17, 19 and 19.2.

Law Review And Journal Commentaries

Review of Selected 2008 California Legislation (Chapter 683: Extending whistleblower protections
to members of the medical staff of health facilities).  Regina Cabral Jones, 39 McGeorge L. Rev.
529 (2008).

2008 Main Volume

Notes Of Decisions

Burden of proof 2
Reporting of concerns 1
Retaliation 3
Sufficiency of facts 4

1. Reporting of concerns

Hospital did not violate California statute prohibiting retaliation against health employees for engaging in
whistleblowing activities, inasmuch as nurse never reported her concerns about absence of bed alarms to
director of human resources or chief executive officer (CEO), and hospital thus had no knowledge of her
complaints. Velente-Hook v. Eastern Plumas Health Care, E.D.Cal.2005, 368 F.Supp.2d 1084. Health  266

2. Burden of proof

To establish claim for wrongful termination in violation of the public policies embodied in the False Claims Act
(FCA), California False Claims Act (CFCA), and California whistleblower statute, prohibiting retaliation
against any employee who complains to employer or government agency about unsafe patient care or



conditions, plaintiff must allege facts similar to retaliation claims under aforementioned statutes. Mendiondo v.
Centinela Hosp. Medical Center, C.A.9 (Cal.)2008, 521 F.3d 1097. Health  266; Labor And Employment

 776

To establish claim for wrongful termination in violation of the public policies embodied in the False Claims Act
(FCA), California False Claims Act (CFCA), and California whistleblower statute, prohibiting retaliation
against any employee who complains to employer or government agency about unsafe patient care or
conditions, plaintiff must allege facts similar to retaliation claims under aforementioned statutes. Mendiondo v.
Centinela Hosp. Medical Center, C.A.9 (Cal.)2008, 521 F.3d 1097. Health  266; Labor And Employment

 776

3. Retaliation

Former employee's allegations of retaliation by medical center, in violation of California whistleblower statute,
prohibiting retaliation against any employee who complains to employer or government agency about unsafe
patient care or conditions, contained sufficient facts to notify medical center of claim, where employee alleged
that medical center compromised patient care, including unnecessary catheterizations, implantation of single
instead of biventricular pacemakers, refusal to use safest drug for heart attacks due to cost, and use of outdated
cardiac equipment, that she complained to chief executive officer and supervisor about substandard patient care,
and that she was terminated because she demanded that minimum state and federal standards of health care be
maintained. Mendiondo v. Centinela Hosp. Medical Center, C.A.9 (Cal.)2008, 521 F.3d 1097. Health  266

4. Sufficiency of facts

Former employee's allegations contained sufficient facts to establish claim for wrongful termination by medical
center, in violation of public policies for False Claims Act (FCA), California False Claims Act (CFCA), and
California whistleblower statute, prohibiting retaliation against any employee who complains to employer or
government agency about unsafe patient care or conditions, where employee alleged that medical center
compromised patient care, including unnecessary catheterizations, implanting single instead of biventricular
pacemakers, refusing to use safest drug for heart attacks due to cost, and using outdated cardiac equipment, that
she complained to chief executive officer and supervisor about substandard patient care, and that she was
terminated because she demanded that minimum state and federal standards of health care be maintained.
Mendiondo v. Centinela Hosp. Medical Center, C.A.9 (Cal.)2008, 521 F.3d 1097. Health  266

§ 1279. Periodic inspections 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) Every health facility for which a license or special permit has been issued shall be periodically inspected by
the department, or by another governmental entity under contract with the department.  The frequency of
inspections shall vary, depending upon the type and complexity of the health facility or special service to be
inspected, unless otherwise specified by state or federal law or regulation.  The inspection shall include
participation by the California Medical Association consistent with the manner in which it participated in
inspections, as provided in Section 1282 prior to September 15, 1992.

(b) Except as provided in subdivision (c), inspections shall be conducted no less than once every two years and
as often as necessary to ensure the quality of care being provided.

(c) For a health facility specified in subdivision (a), (b), or (f) of Section 1250, inspections shall be conducted
no less than once every three years, and as often as necessary to ensure the quality of care being provided.

(d) During the inspection, the representative or representatives shall offer such advice and assistance to the
health facility as they deem appropriate.



(e) For acute care hospitals of 100 beds or more, the inspection team shall include at least a physician,
registered nurse, and persons experienced in hospital administration and sanitary inspections.  During the
inspection, the team shall offer advice and assistance to the hospital as it deems appropriate.

(f) The department shall ensure that a periodic inspection conducted pursuant to this section is not announced in
advance of the date of inspection.  An inspection may be conducted jointly with inspections by entities specified
in Section 1282.  However, if the department conducts an inspection jointly with an entity specified in Section
1282 that provides notice in advance of the periodic inspection, the department shall conduct an additional
periodic inspection that is not announced or noticed to the health facility.

(g) Notwithstanding any other provision of law, the department shall inspect for compliance with provisions of
state law and regulations during a state periodic inspection or at the same time as a federal periodic inspection,
including, but not limited to, an inspection required under this section.  If the department inspects for
compliance with state law and regulations at the same time as a federal periodic inspection, the inspection shall
be done consistent with the guidance of the federal Centers for Medicare and Medicaid Services for the federal
portion of the inspection.

(h) The department shall emphasize consistency across the state and its district offices when conducting
licensing and certification surveys and complaint investigations, including the selection of state or federal
enforcement remedies in accordance with Section 1423.  The department may issue federal deficiencies and
recommend federal enforcement actions in those circumstances where they provide more rigorous enforcement
action.

CREDIT(S)
(Added by Stats.1973, c. 1202, p. 2571, § 2.  Amended by Stats.1983, c. 992, § 2; Stats.1992, c. 709 (A.B.396),
§ 3, eff. Sept. 15, 1992; Stats.2006, c. 895 (S.B.1312), § 3, operative July 1, 2007; Stats.2007, c. 188 (A.B.203),
§ 5, eff. Aug. 24, 2007; Stats.2008, c. 758 (A.B.1183), § 2, eff. Sept. 30, 2008.)

Historical Notes

Historical And Statutory Notes

2008 Legislation
For appropriation, cost reimbursement, urgency effective, and other uncodified provisions relating to

Stats.2008, c. 758 (A.B.1183), see Historical and Statutory Notes under Health and Safety Code §
1266.

2008 Main Volume
Emergency regulations to implement Stats.1992, c. 709 (A.B.396), see Historical and Statutory Notes

under Health and Safety Code § 267.
Severability provision of Stats.1992, c. 709 (A.B.396), see Historical and Statutory Notes under Health

and Safety Code § 267.
Legislative findings and declarations relating to Stats.2006, c. 895 (S.B.1312), see Historical and

Statutory Notes under Health and Safety Code§ 1266.9.
Section 7 of Stats.2006, c. 895 (S.B.1312), provides:
"SEC. 7. Sections 3 and 6 of this act shall become operative on July 1, 2007."
Appropriation, cost reimbursement, urgency effective, and other uncodified provisions relating to

Stats.2007, c. 188 (A.B.203), see Historical and Statutory Notes under Government Code § 13343.
Derivation: Former § 1340, added by Stats.1972, c. 1148, p. 2226, § 3.
Former § 1407 added by Stats.1945, c. 1418, p. 2668, § 3.
Former Welfare and Institutions Code §§ 1621, 2301, Stats.1937, c. 369, pp. 1077, 1095, §§ 1621, 2301

amended by Stats.1955, c. 1681, pp. 3071, 3073, §§ 17, 24; Stats.1959, c. 1790, p. 4272, § 1.
Former Welfare and Institutions Code § 6209, formerly § 5705 added by Stats.1937, c. 369, p. 1145, §

5705, amended by Stats.1943, c. 914, p. 2772, § 3; renumbered § 6209 and amended by Stats.1965,



c. 391, p. 1693, § 15.
Former Welfare and Institutions Code § 7009, added by Stats.1967, c. 1667, p. 4146, § 40.
Former Welfare and Institutions Code §§ 16003, 16201 added by Stats.1965, c. 1784, pp. 4075, 4080, §

5.
Pol.C. § 2196, added by Stats.1903, c. 364, p. 512, § 1, amended by Stats.1925, c. 62, p. 146, § 1.
Pol.C. § 2338, added Stats.1925, c. 18, p. 23, § 1, amended Stats.1927, c. 510, p. 856, § 2.

Research References

Cross References

Delegation of powers and duties to local health departments, see Health and Safety Code § 1257.
"Health facility" defined for purposes of this Chapter, see Health and Safety Code § 1250.
Inspections by outside personnel, see Health and Safety Code § 1282.
Neglect of health officers to perform duties, see Health and Safety Code § 131082.

Code Of Regulations References

Chemical dependency recovery hospitals, patients' rights, see 22 Cal. Code of Regs. § 79313.
2008 Main Volume

Collateral References:

Cal Jur 3d Heal Art §54
 Cal Digest of Official Reports 3d Series, Healing Arts and Institutions § 4, Health and Sanitation

§§2, 3.
 Am Jur 2d Health §§19 et seq., Hospitals and Asylums §4, Inspection Laws §§3 et seq.

Notes Of Decisions

Confidential information 3
Scope of inspection 2
Search warrant 1

1. Search warrant

Acceptance of state license to operate convalescent hospital was implied consent to supervision and inspection
required by § 1400 et seq.(repealed; see, now, § 1250 et seq.) and county health department investigator thus
did not violate fourth and fourteenth amendments by conducting routine inspection of hospital without search
warrant. People v. White (Super. 1968) 65 Cal.Rptr. 923, 259 Cal.App.2d Supp. 936. Constitutional Law 
4460; Health  244; Searches And Seizures  79

2. Scope of inspection

Even assuming statute making inspection reports open to public inspection applied to specific complaint lodged
with Department of Health Services (DHS) regarding patient's colonoscopy procedure, such statute did not
apply to report prepared by doctor appointed by DHS to investigate the complaint, where the report included
doctor's handwritten interlineations and extensive deletions and redactions and therefore was obviously only a
uncompleted draft. Fox v. Kramer (2000) 93 Cal.Rptr.2d 497, 22 Cal.4th 531, 994 P.2d 343.

Specific periodic renewal of a patient's voluntary submission to a wholly-locked "L" facility is not required,
although the department of health, by conducting required periodic inspections of said facilities, should
indirectly insure the appropriateness of such patients' detention. 58 Op.Atty.Gen. 50, 1-17-75.



3. Confidential information

While an investigation conducted by the department of public health of a county hospital is not required to be
made by the department in its capacity as an enforcement agency, disclosure of such investigation material,
which is obtained preliminary to making of a report and which would involve material which public policy
dictates should remain confidential, is a matter within the sound discretion of the department. 18 Op.Atty.Gen.
231.

Authorized representatives of the state department of public health, making inspections of hospitals for the
purpose of licensing and the enforcement of sections of this chapter, may examine the records of individual
patients in hospitals subject to such provisions of said chapter, but information conveyed by such examination
is confidential to the state department of public health. 13 Op.Atty.Gen. 159.

§ 1279.1. Reporting by health facilities of adverse events 

     •     Historical Notes     •     Research References

(a) A health facility licensed pursuant to subdivision (a), (b), or (f) of Section 1250 shall report an adverse event
to the department no later than five days after the adverse event has been detected, or, if that event is an
ongoing urgent or emergent threat to the welfare, health, or safety of patients, personnel, or visitors, not later
than 24 hours after the adverse event has been detected.  Disclosure of individually identifiable patient
information shall be consistent with applicable law.

(b) For purposes of this section, "adverse event" includes any of the following:

(1) Surgical events, including the following:

(A) Surgery performed on a wrong body part that is inconsistent with the documented informed consent for that
patient.  A reportable event under this subparagraph does not include a situation requiring prompt action that
occurs in the course of surgery or a situation that is so urgent as to preclude obtaining informed consent.

(B) Surgery performed on the wrong patient.

(C) The wrong surgical procedure performed on a patient, which is a surgical procedure performed on a patient
that is inconsistent with the documented informed consent for that patient.  A reportable event under this
subparagraph does not include a situation requiring prompt action that occurs in the course of surgery, or a
situation that is so urgent as to preclude the obtaining of informed consent.

(D) Retention of a foreign object in a patient after surgery or other procedure, excluding objects intentionally
implanted as part of a planned intervention and objects present prior to surgery that are intentionally retained.

(E) Death during or up to 24 hours after induction of anesthesia after surgery of a normal, healthy patient who
has no organic, physiologic, biochemical, or psychiatric disturbance and for whom the pathologic processes for
which the operation is to be performed are localized and do not entail a systemic disturbance.

(2) Product or device events, including the following:

(A) Patient death or serious disability associated with the use of a contaminated drug, device, or biologic
provided by the health facility when the contamination is the result of generally detectable contaminants in the
drug, device, or biologic, regardless of the source of the contamination or the product.

(B) Patient death or serious disability associated with the use or function of a device in patient care in which the
device is used or functions other than as intended.  For purposes of this subparagraph, "device" includes, but is
not limited to, a catheter, drain, or other specialized tube, infusion pump, or ventilator.

(C) Patient death or serious disability associated with intravascular air embolism that occurs while being cared



for in a facility, excluding deaths associated with neurosurgical procedures known to present a high risk of
intravascular air embolism.

(3) Patient protection events, including the following:

(A) An infant discharged to the wrong person.

(B) Patient death or serious disability associated with patient disappearance for more than four hours, excluding
events involving adults who have competency or decisionmaking capacity.

(C) A patient suicide or attempted suicide resulting in serious disability while being cared for in a health facility
due to patient actions after admission to the health facility, excluding deaths resulting from self-inflicted
injuries that were the reason for admission to the health facility.

(4) Care management events, including the following:

(A) A patient death or serious disability associated with a medication error, including, but not limited to, an
error involving the wrong drug, the wrong dose, the wrong patient, the wrong time, the wrong rate, the wrong
preparation, or the wrong route of administration, excluding reasonable differences in clinical judgment on drug
selection and dose.

(B) A patient death or serious disability associated with a hemolytic reaction due to the administration of
ABO-incompatible blood or blood products.

(C) Maternal death or serious disability associated with labor or delivery in a low-risk pregnancy while being
cared for in a facility, including events that occur within 42 days postdelivery and excluding deaths from
pulmonary or amniotic fluid embolism, acute fatty liver of pregnancy, or cardiomyopathy.

(D) Patient death or serious disability directly related to hypoglycemia, the onset of which occurs while the
patient is being cared for in a health facility.

(E) Death or serious disability, including kernicterus, associated with failure to identify and treat
hyperbilirubinemia in neonates during the first 28 days of life.  For purposes of this subparagraph,
"hyperbilirubinemia" means bilirubin levels greater than 30 milligrams per deciliter.

(F) A Stage 3 or 4 ulcer, acquired after admission to a health facility, excluding progression from Stage 2 to
Stage 3 if Stage 2 was recognized upon admission.

(G) A patient death or serious disability due to spinal manipulative therapy performed at the health facility.

(5) Environmental events, including the following:

(A) A patient death or serious disability associated with an electric shock while being cared for in a health
facility, excluding events involving planned treatments, such as electric countershock.

(B) Any incident in which a line designated for oxygen or other gas to be delivered to a patient contains the
wrong gas or is contaminated by a toxic substance.

(C) A patient death or serious disability associated with a burn incurred from any source while being cared for
in a health facility.

(D) A patient death associated with a fall while being cared for in a health facility.

(E) A patient death or serious disability associated with the use of restraints or bedrails while being cared for in
a health facility.

(6) Criminal events, including the following:

(A) Any instance of care ordered by or provided by someone impersonating a physician, nurse, pharmacist, or



other licensed health care provider.

(B) The abduction of a patient of any age.

(C) The sexual assault on a patient within or on the grounds of a health facility.

(D) The death or significant injury of a patient or staff member resulting from a physical assault that occurs
within or on the grounds of a facility.

(7) An adverse event or series of adverse events that cause the death or serious disability of a patient, personnel,
or visitor.

(c) The facility shall inform the patient or the party responsible for the patient of the adverse event by the time
the report is made.

(d) "Serious disability" means a physical or mental impairment that substantially limits one or more of the
major life activities of an individual, or the loss of bodily function, if the impairment or loss lasts more than
seven days or is still present at the time of discharge from an inpatient health care facility, or the loss of a body
part.

(e) Nothing in this section shall be interpreted to change or otherwise affect hospital reporting requirements
regarding reportable diseases or unusual occurrences, as provided in Section 70737 of Title 22 of the California
Code of Regulations.  The department shall review Section 70737 of Title 22 of the California Code of
Regulations requiring hospitals to report "unusual occurrences" and consider amending the section to enhance
the clarity and specificity of this hospital reporting requirement.

CREDIT(S)
(Added by Stats.2006, c. 647 (S.B.1301), § 1, operative July 1, 2007.  Amended by Stats.2007, c. 130
(A.B.299), § 156.)
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Sections 5 and 6 of Stats.2006, c. 647 (S.B.1301), provide:
"SEC. 5. This act shall become operative on July 1, 2007.
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and Statutory Notes under Business and Professions Code § 650.
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"Health facility" defined for purposes of this Chapter, see Health and Safety Code § 1250.

§ 1279.2. Reports of ongoing threat of imminent danger of death or serious bodily injury; response 



     •     Historical Notes     •     Research References

(a)(1) In any case in which the department receives a report from a facility pursuant to Section 1279.1, or a
written or oral complaint involving a health facility licensed pursuant to subdivision (a), (b), or (f) of Section
1250, that indicates an ongoing threat of imminent danger of death or serious bodily harm, the department shall
make an onsite inspection or investigation within 48 hours or two business days, whichever is greater, of the
receipt of the report or complaint and shall complete that investigation within 45 days.

(2) Until the department has determined by onsite inspection that the adverse event has been resolved, the
department shall, not less than once a year, conduct an unannounced inspection of any health facility that has
reported an adverse event pursuant to Section 1279.1.

(b) In any case in which the department is able to determine from the information available to it that there is no
threat of imminent danger of death or serious bodily harm to that patient or other patients, the department shall
complete an investigation of the report within 45 days.

(c) The department shall notify the complainant and licensee in writing of the department's determination as a
result of an inspection or report.

(d) For purposes of this section, "complaint" means any oral or written notice to the department, other than a
report from the health facility, of an alleged violation of applicable requirements of state or federal law or an
allegation of facts that might constitute a violation of applicable requirements of state or federal law.

(e) The costs of administering and implementing this section shall be paid from funds derived from existing
licensing fees paid by general acute care hospitals, acute psychiatric hospitals, and special hospitals.

(f) In enforcing this section and Sections 1279 and 1279.1, the department shall take into account the special
circumstances of small and rural hospitals, as defined in Section 124840, in order to protect the quality of
patient care in those hospitals.

(g) In preparing the staffing and systems analysis required pursuant to Section 1266, the department shall also
report regarding the number and timeliness of investigations of adverse events initiated in response to reports of
adverse events.

CREDIT(S)
(Added by Stats.2006, c. 647 (S.B.1301), § 2, operative July 1, 2007.)

Historical Notes

Historical And Statutory Notes

Sections 5 and 6 of Stats.2006, c. 647 (S.B.1301), provide:
"SEC. 5. This act shall become operative on July 1, 2007.
"SEC. 6. No reimbursement is required by this act pursuant to Section 6 of Article XIII B of the

California Constitution because the only costs that may be incurred by a local agency or school
district will be incurred because this act creates a new crime or infraction, eliminates a crime or
infraction, or changes the penalty for a crime or infraction, within the meaning of Section 17556
of the Government Code, or changes the definition of a crime within the meaning of Section 6 of
Article XIII B of the California Constitution."

Research References



Cross References

"Acute psychiatric hospital" defined for purposes of this Chapter, see Health and Safety Code §
1250.

"General acute care hospital" defined for purposes of this Chapter, see Health and Safety Code §
1250.

"Health facility" defined for purposes of this Chapter, see Health and Safety Code § 1250.
"Special hospital" defined for purposes of this Chapter, see Health and Safety Code § 1250.

§ 1279.3. Information regarding reports of substantiated adverse events and outcome of inspections and
investigations 

     •     Historical Notes

(a) By January 1, 2015, the department shall provide information regarding reports of substantiated adverse
events pursuant to Section 1279.1 and the outcomes of inspections and investigations conducted pursuant to
Section 1279.1, on the department's Internet Web site and in written form in a manner that is readily accessible
to consumers in all parts of California, and that protects patient confidentiality.

(b) By January 1, 2009, and until January 1, 2015, the department shall make information regarding reports of
substantiated adverse events pursuant to Section 1279.1, and outcomes of inspections and investigations
conducted pursuant to Section 1279.1, readily accessible to consumers throughout California.  The department
shall also compile and make available, to entities deemed appropriate by the department, data regarding these
reports of substantiated adverse events pursuant to Section 1279.1 and outcomes of inspections and
investigations conducted pursuant to Section 1279.1, in order that these entities may post this data on their
Internet Web sites.  Entities deemed appropriate by the department shall enter into a memorandum of
understanding with the department that requires the inclusion of all data and all hospital information provided
by the department.  These entities may include universities, consumer organizations, or health care quality
organizations.

(c) The information required pursuant to this section shall include, but not be limited to, information regarding
each substantiated adverse event, as defined in Section 1279.1, reported to the department, and may include
compliance information history.  The names of the health care professionals and health care workers shall not
be included in the information released by the department to the public.

CREDIT(S)
(Added by Stats.2006, c. 647 (S.B.1301), § 3, operative July 1, 2007.)
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Sections 5 and 6 of Stats.2006, c. 647 (S.B.1301), provide:
"SEC. 5. This act shall become operative on July 1, 2007.
"SEC. 6. No reimbursement is required by this act pursuant to Section 6 of Article XIII B of the

California Constitution because the only costs that may be incurred by a local agency or school
district will be incurred because this act creates a new crime or infraction, eliminates a crime or
infraction, or changes the penalty for a crime or infraction, within the meaning of Section 17556
of the Government Code, or changes the definition of a crime within the meaning of Section 6 of
Article XIII B of the California Constitution."

§ 1279.6. Patient safety plan; development, implementation, and compliance; provisions for



establishment; definition of patient safety events 

     •     Historical Notes

(a) A health facility, as defined in subdivision (a), (b), (c), or (f) of Section 1250, shall develop, implement, and
comply with a patient safety plan for the purpose of improving the health and safety of patients and reducing
preventable patient safety events.  The patient safety plan shall be developed by the facility, in consultation with
the facility's various health care professionals.

(b) The patient safety plan required pursuant to subdivision (a) shall, at a minimum, provide for the
establishment of all of the following:

(1) A patient safety committee or equivalent committee in composition and function.  The committee shall be
composed of the facility's various health care professionals, including, but not limited to, physicians, nurses,
pharmacists, and administrators.  The committee shall do all of the following:

(A) Review and approve the patient safety plan.

(B) Receive and review reports of patient safety events as defined in subdivision (c).

(C) Monitor implementation of corrective actions for patient safety events.

(D) Make recommendations to eliminate future patient safety events.

(E) Review and revise the patient safety plan, at least once a year, but more often if necessary, to evaluate and
update the plan, and to incorporate advancements in patient safety practices.

(2) A reporting system for patient safety events that allows anyone involved, including, but not limited to,
health care practitioners, facility employees, patients, and visitors, to make a report of a patient safety event to
the health facility.

(3) A process for a team of facility staff to conduct analyses, including, but not limited to, root cause analyses
of patient safety events.  The team shall be composed of the facility's various categories of health care
professionals, with the appropriate competencies to conduct the required analyses.

(4) A reporting process that supports and encourages a culture of safety and reporting patient safety events.

(5) A process for providing ongoing patient safety training for facility personnel and health care practitioners.

(c) For the purposes of this section, patient safety events shall be defined by the patient safety plan and shall
include, but not be limited to, all adverse events or potential adverse events as described in Section 1279.1 that
are determined to be preventable, and health-care-associated infections (HAI), as defined in the federal Centers
for Disease Control and Prevention's National Healthcare Safety Network, or its successor, unless the
department accepts the recommendation of the Healthcare Associated Infection Advisory Committee, or its
successor, that are determined to be preventable.

CREDIT(S)
(Added by Stats.2008, c. 294 (S.B.158), § 2.)

Historical Notes

Historical And Statutory Notes

2008 Legislation
Sections 1 and 8 of Stats.2008, c. 294 (S.B.158), provide:
"SECTION 1.(a) The Legislature finds and declares all of the following:
"(1) During the past two decades, health-care-associated infections (HAI), especially those that are



resistant to commonly used antibiotics, have increased dramatically in California.
"(2) There is currently no system within the State Department of Public Health to determine the

incidence or prevalence of HAI or to determine if current infection prevention and control
measures are effective in reducing HAI.

"(3) A significant percentage of HAI can be prevented with intense programs for surveillance and
the development, implementation, and constant evaluation and monitoring of prevention
strategies.

"(4) There is currently inadequate regulatory oversight of hospital surveillance, prevention, and
control programs by the department.

"(5) The protection of patients in a general acute care hospital is of paramount importance to the
citizens of California.

"(6) Existing state law requires the department to establish and maintain an inspection and reporting
system to ensure that general acute care hospitals are in compliance with state statutes and
regulations.  Existing law also requires general acute care hospitals receiving funding from the
federal Centers for Medicare and Medicaid Services to be in compliance with the federal
regulations known as the "conditions of participation."

"(b) It is the intent of the Legislature to enact legislation to ensure the occurrence of all of the
following:

"(1) Establishment of an infection surveillance, prevention, and control program within the State
Department of Public Health.

"(2) Dissemination of current evidence-based standards of hospital infection surveillance,
prevention, and control practices.

"(3) Improvement of regulatory oversight.
"(4) Reports of the incidence rate of designated HAI are made to the department, and as applicable,

to the National Healthcare Safety Network (NHSN) of the federal Centers for Disease Control
and Prevention.

"(5) Development and implementation of an Internet-based public reporting system on HAI.
"(6) Maintenance of a sanitary environment and patient hygiene to avoid transmission of pathogens

that cause HAI."
"SEC. 8. No reimbursement is required by this act pursuant to Section 6 of Article XIII B of the

California Constitution because the only costs that may be incurred by a local agency or school
district will be incurred because this act creates a new crime or infraction, eliminates a crime or
infraction, or changes the penalty for a crime or infraction, within the meaning of Section 17556
of the Government Code, or changes the definition of a crime within the meaning of Section 6 of
Article XIII B of the California Constitution."

§ 1279.7. Facility-wide hand hygiene program; prohibition of use of connection port in port other than
type intended 

     •     Historical Notes

(a) A health facility, as defined in subdivision (a), (b), (c), or (f) of Section 1250, shall implement a
facility-wide hand hygiene program.

(b) Beginning January 1, 2011, a health facility, as defined in subdivision (a), (b), (c), or (f) of Section 1250, is
prohibited from using an intravenous connection, epidural connection, or enteral feeding connection that would
fit into a connection port other than the type it was intended for, unless an emergency or urgent situation exists
and the prohibition impairs the ability to provide health care.

CREDIT(S)
(Added by Stats.2008, c. 294 (S.B.158), § 3.)



Historical Notes

Historical And Statutory Notes

2008 Legislation
For legislative findings, declarations, and intent, and cost reimbursement provisions relating to

Stats.2008, c. 294 (S.B.158), see Historical and Statutory Notes under Health and Safety Code §
1279.6.

§ 1280. Consulting services; inspections; deficiencies; notice; failure to correct; revocation or suspension
of license; reports; use of plan as admission 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) The state department may provide consulting services upon request to any health facility to assist in the
identification or correction of deficiencies or the upgrading of the quality of care provided by the health facility.

(b) The state department shall notify the health facility of all deficiencies in its compliance with this chapter and
the rules and regulations adopted hereunder, and the health facility shall agree with the state department upon a
plan of correction that shall give the health facility a reasonable time to correct these deficiencies.  If at the end
of the allotted time, as revealed by inspection, the health facility has failed to correct the deficiencies, the
director may take action to revoke or suspend the license.

(c)(1) In addition to subdivision (a), if the health facility is licensed under subdivision (a), (b), or (f) of Section
1250, and if the facility fails to implement a plan of correction that has been agreed upon by both the facility
and the state department within a reasonable time, the state department may order implementation of the plan of
correction previously agreed upon by the facility and the state department.  If the facility and the state
department fail to agree upon a plan of correction within a reasonable time and if the deficiency poses an
immediate and substantial hazard to the health or safety of patients, then the director may take action to order
implementation of a plan of correction devised by the state department.  The order shall be in writing and shall
contain a statement of the reasons for the order.  If the facility does not agree that the deficiency poses an
immediate and substantial hazard to the health or safety of patients or if the facility believes that the plan of
correction will not correct the hazard, or if the facility proposes a more efficient or effective means of
remedying the deficiency, the facility may, within 10 days of receiving the plan of correction from the
department, appeal the order to the director.  The director shall review information provided by the facility, the
department, and other affected parties and within a reasonable time render a decision in writing that shall
include a statement of reasons for the order.  During the period which the director is reviewing the appeal, the
order to implement the plan of correction shall be stayed.  The opportunity for appeal provided pursuant to this
subdivision shall not be deemed to be an adjudicative hearing and is not required to comply with Section
100171.

(2) If any condition within a health facility licensed under subdivision (a), (b), or (f) of Section 1250 poses an
immediate and substantial hazard to the health or safety of patients, the state department may order either of the
following until the hazardous condition is corrected:

(A) Reduction in the number of patients.

(B) Closure of the unit or units within the facility that pose the risk.  If the unit to be closed is an emergency
room in a designated facility, as defined in Section 1797.67, the state department shall notify and coordinate
with the local emergency medical services agency.

(3) The facility may appeal an order pursuant to paragraph (2) by appealing to the superior court of the county



in which the facility is located.

(4) Paragraph (2) shall not apply to a deficiency for which the facility was cited prior to January 1, 1994.

(d) Reports on the results of each inspection of a health facility shall be prepared by the inspector or inspector
team and shall be kept on file in the state department along with the plan of correction and health facility
comments.  The inspection report may include a recommendation for reinspection.  Inspection reports of an
intermediate care facility/developmentally disabled habilitative or an intermediate care facility/developmentally
disabled — nursing shall be provided by the state department to the appropriate regional center pursuant to
Chapter 5 (commencing with Section 4620) of Division 4.5 of the Welfare and Institutions Code.

(e) All inspection reports and lists of deficiencies shall be open to public inspection when the state department
has received verification that the health facility has received the report from the state department.  All plans of
correction shall be open to public inspection upon receipt by the state department.

(f) In no event shall the act of providing a plan of correction, the content of the plan of correction, or the
execution of a plan of correction, be used in any legal action or administrative proceeding as an admission
within the meaning of Sections 1220 to 1227, inclusive, of the Evidence Code against the health facility, its
licensee, or its personnel.

CREDIT(S)
(Added by Stats.1973, c. 1202, p. 2571, § 2.  Amended by Stats.1981, c. 743, p. 2913, § 10; Stats.1982, c. 1456,
p. 5599, § 1; Stats.1985, c. 1496, § 11; Stats.1987, c. 203, § 1.) ; Stats.1993, c. 1152 (A.B.1621), § 1;
Stats.1997, c. 220 (S.B.68), § 10, eff. Aug. 4, 1997.)

Historical Notes

Historical And Statutory Notes

2008 Main Volume
The 1981 amendment inserted last sentence of third paragraph.
The 1982 amendment added the fifth paragraph.
The 1985 amendment inserted "or an intermediate care facility/developmentally disabled — nursing" in

the third paragraph, and made nonsubstantive changes.
The 1987 amendment rewrote the fourth paragraph, which had read:
"All inspection reports, lists of deficiencies, and plans of correction shall be open to public inspection".
The 1993 amendment designated subdivisions; inserted subd.(c); and made other minor changes.
Stats.1997, c. 220 (S.B.68), in subd.(c)(1), added the last sentence relating to the opportunity for appeal.
Statement of facts regarding integration of Stats.1997, c. 220, and Stats.1995, c. 938, necessitating an

urgency statute, see Historical and Statutory Notes under Business and Professions Code § 125.7.
Derivation: Former § 1340, added by Stats.1972, c. 1148, p. 2226, § 3.
Former § 1407, added by Stats.1945, c. 1418, p. 2668, § 3.
Former Welfare and Institutions Code §§ 1621, 2301, Stats.1937, c. 369, pp. 1077, 1095, §§ 1621, 2301,

amended by Stats.1955, c. 1681, pp. 3071, 3073, §§ 17, 24; Stats.1959, c. 1790, p. 4272, § 1.
Former Welfare and Institutions Code § 6209, formerly § 5705 added by Stats.1937, c. 369, p. 1145, §

5705, amended by Stats.1943, c. 914, p. 2772, § 3; renumbered § 6209 and amended by Stats.1965,
c. 391, p. 1693, § 15.

Former Welfare and Institutions Code § 7009, added by Stats.1967, c. 1667, p. 4146, § 40.
Former Welfare and Institutions Code §§ 16003, 16201 added by Stats.1965, c. 1784, pp. 4075, 4080, §

5.
Pol.C. § 2196, added by Stats.1903, c. 364, p. 512, § 1, amended by Stats.1925, c. 62, p. 146, § 1.
Pol.C. § 2338, added Stats.1925, c. 18, p. 23, § 1, amended Stats.1927, c. 510, p. 856, § 2.



Research References

Cross References

"Health facility" defined for purposes of this Chapter, see Health and Safety Code § 1250.
"Intermediate care facility" defined for purposes of this Chapter, see Health and Safety Code § 1250.
"Intermediate care facility/developmentally disabled" defined for purposes of this Chapter, see

Health and Safety Code § 1250.
"Intermediate care facility/developmentally disabled habilitative" defined for purposes of this

Chapter, see Health and Safety Code § 1250.
"Intermediate care facility/developmentally disabled — nursing" defined for purposes of this

Chapter, see Health and Safety Code § 1250.

Code Of Regulations References

Chemical dependency recovery hospital, posting of licensing information, see 22 Cal. Code of Regs.
§ 79111.

Law Review And Journal Commentaries

Review of Selected 1993 California Legislation. 25 Pac.L.J. 719 (1994).

Collateral References:

Cal Jur 3d Heal Art §§45, 55
 Cal Digest of Official Reports 3d Series, Healing Arts and Institutions § 4, Health and Sanitation

§§2, 3.
 Am Jur 2d Health §§19 et seq., Hospitals and Asylums §4, Inspection Laws §§3 et seq.

Notes Of Decisions

Scope of public inspection 1

1. Scope of public inspection

Even assuming statute making inspection reports open to public inspection applied to specific complaint lodged
with Department of Health Services (DHS) regarding patient's colonoscopy procedure, such statute did not
apply to report prepared by doctor appointed by DHS to investigate the complaint, where the report included
doctor's handwritten interlineations and extensive deletions and redactions and therefore was obviously only a
uncompleted draft. Fox v. Kramer (2000) 93 Cal.Rptr.2d 497, 22 Cal.4th 531, 994 P.2d 343.

§ 1280.1. Receipt of notice of deficiency constituting immediate jeopardy to health or safety of patient;
administrative penalty; appeal hearings 

     •     Historical Notes     •     Research References

(a) Prior to the effective date of regulations adopted to implement Section 1280.3, if a licensee of a health
facility licensed under subdivision (a), (b), or (f) of Section 1250 receives a notice of deficiency constituting an
immediate jeopardy to the health or safety of a patient and is required to submit a plan of correction, the
department may assess the licensee an administrative penalty in an amount not to exceed twenty-five thousand
dollars ($25,000) per violation.



(b) If the licensee disputes a determination by the department regarding the alleged deficiency or the alleged
failure to correct a deficiency, or regarding the reasonableness of the proposed deadline for correction or the
amount of the penalty, the licensee may, within 10 days, request a hearing pursuant to Section 100171.
Penalties shall be paid when appeals have been exhausted and the department's position has been upheld.

(c) For purposes of this section "immediate jeopardy" means a situation in which the licensee's noncompliance
with one or more requirements of licensure has caused, or is likely to cause, serious injury or death to the
patient.

(d) This section shall apply only to incidents occurring on or after January 1, 2007.

(e) No new regulations are required or authorized for implementation of this section.

(f) This section shall become inoperative on the effective date of regulations promulgated by the department
pursuant to Section 1280.3.

CREDIT(S)
(Added by Stats.1993, c. 1152 (A.B.1621), § 2.  Amended by Stats.1997, c. 220 (S.B.68), § 11, eff. Aug. 4,
1997; Stats.2006, c. 895 (S.B.1312), § 4; Stats.2007, c. 188 (A.B.203), § 6, eff. Aug. 24, 2007.)

Historical Notes

Historical And Statutory Notes

2008 Main Volume
Stats.1997, c. 220 (S.B.68), in subd.(a), substituted "Section 100171" for "Chapter 5 (commencing with

Section 11500) of Division 3 of Title 2 of the Government Code".
Statement of facts regarding integration of Stats.1997, c. 220, and Stats.1995, c. 938, necessitating an

urgency statute, see Historical and Statutory Notes under Business and Professions Code § 125.7.
Stats.2006, c. 895 (S.B.1312), rewrote this section, which had read:
"(a) If a licensee of a health facility licensed under subdivision (a), (b), or (f) of Section 1250 fails to

correct a deficiency within the time specified in a plan of correction, the state department may assess
the licensee a civil penalty in an amount not to exceed fifty dollars ($50) per patient affected by the
deficiency for each day that the deficiency continues beyond the date specified for correction.  The
civil penalties shall be assessed only for deficiencies that pose an immediate and substantial hazard
to the health or safety of patients.  If the licensee disputes a determination by the state department
regarding alleged failure to correct a deficiency or regarding the reasonableness of the proposed
deadline for correction, the licensee may, within 10 days, request a hearing pursuant to Section
100171.  Penalties shall be paid when appeals pursuant to those provisions have been exhausted.

"(b) This section shall not apply to a deficiency for which a facility was cited prior to January 1, 1994."
The Senate Daily Journal for the 2005-2006 Regular Session, page 5606, contained the following letter

dated August 31, 2006, from Senators Elaine K. Alquist and Wilma Chan, regarding the intent of
Stats.2006, c. 895 (S.B.1312):

"Mr. Greg Schmidt
"Secretary of the Senate
"Dear Mr. Schmidt:
"This letter is being submitted to the Senate Daily Journal regarding SB 1312.
"To assure that hospitals will not be doubly-penalized, it is understood by all involved parties that the

intent of SB 1312 is that the $25,000 fine referenced in Section 1280.1 (a) of the Health and Safety
Code will no longer be in effect once the regulations are promulgated for Section 1280.3 (a) that
includes the penalty of up to $50,000.

"Sincerely,
"ELAINE K. ALQUIST



"State Senator
"13th Senate District"
"Wilma Chan"
"State Assembly Member"
"16th Assembly District"
Legislative findings and declarations relating to Stats.2006, c. 895 (S.B.1312), see Historical and

Statutory Notes under Health and Safety Code§ 1266.9.
Stats.2007, c. 188 (A.B.203), in subd.(a), at the beginning of the subdivision, substituted "Prior to the

effective date of regulations adopted to implement Section 1280.3, if" for "If"; and added subd.(f).
Appropriation, cost reimbursement, urgency effective, and other uncodified provisions relating to

Stats.2007, c. 188 (A.B.203), see Historical and Statutory Notes under Government Code § 13343.

Research References

Cross References

"Health facility" defined for purposes of this Chapter, see Health and Safety Code § 1250.

Law Review And Journal Commentaries

Review of Selected 1993 California Legislation. 25 Pac.L.J. 719 (1994).

§ 1280.1. Receipt of notice of deficiency constituting immediate jeopardy to health or safety of patient;
administrative penalty; appeal hearings 

     •     Historical Notes     •     Research References

(a) Subject to subdivision (d), prior to the effective date of regulations adopted to implement Section 1280.3, if
a licensee of a health facility licensed under subdivision (a), (b), or (f) of Section 1250 receives a notice of
deficiency constituting an immediate jeopardy to the health or safety of a patient and is required to submit a
plan of correction, the department may assess the licensee an administrative penalty in an amount not to exceed
twenty-five thousand dollars ($25,000) per violation.

(b) If the licensee disputes a determination by the department regarding the alleged deficiency or the alleged
failure to correct a deficiency, or regarding the reasonableness of the proposed deadline for correction or the
amount of the penalty, the licensee may, within 10 days, request a hearing pursuant to Section 131071.
Penalties shall be paid when appeals have been exhausted and the department's position has been upheld.

(c) For purposes of this section "immediate jeopardy" means a situation in which the licensee's noncompliance
with one or more requirements of licensure has caused, or is likely to cause, serious injury or death to the
patient.

(d) This section shall apply only to incidents occurring on or after January 1, 2007.  With respect to incidents
occurring on or after January 1, 2009, the amount of the administrative penalties assessed under subdivision (a)
shall be up to one hundred thousand dollars ($100,000) per violation.  With respect to incidents occurring on or
after January 1, 2009, the amount of the administrative penalties assessed under subdivision (a) shall be up to
fifty thousand dollars ($50,000) for the first administrative penalty, up to seventy-five thousand dollars
($75,000) for the second subsequent administrative penalty, and up to one hundred thousand dollars ($100,000)
for the third and every subsequent violation.  An administrative penalty issued after three years from the date of
the last issued immediate jeopardy violation shall be considered a first administrative penalty so long as the
facility has not received additional immediate jeopardy violations and is found by the department to be in
substantial compliance with all state and federal licensing laws and regulations.  The department shall have full
discretion to consider all factors when determining the amount of an administrative penalty pursuant to this



section.

(e) No new regulations are required or authorized for implementation of this section.

(f) This section shall become inoperative on the effective date of regulations promulgated by the department
pursuant to Section 1280.3.

(g) In enforcing this section, the department shall take into consideration the special circumstances of small and
rural hospitals, as defined in Section 124840, in order to protect access to quality care in those hospitals.

CREDIT(S)
(Added by Stats.1993, c. 1152 (A.B.1621), § 2.  Amended by Stats.1997, c. 220 (S.B.68), § 11, eff. Aug. 4,
1997; Stats.2006, c. 895 (S.B.1312), § 4; Stats.2007, c. 188 (A.B.203), § 6, eff. Aug. 24, 2007; Stats.2008, c.
605 (S.B.541), § 1.)

Historical Notes

Historical And Statutory Notes

2008 Legislation
Stats.2008, c. 605 (S.B.541), rewrote this section, which had read:
"(a) Prior to the effective date of regulations adopted to implement Section 1280.3, if a licensee of a

health facility licensed under subdivision (a), (b), or (f) of Section 1250 receives a notice of
deficiency constituting an immediate jeopardy to the health or safety of a patient and is required to
submit a plan of correction, the department may assess the licensee an administrative penalty in an
amount not to exceed twenty-five thousand dollars ($25,000) per violation.

"(b) If the licensee disputes a determination by the department regarding the alleged deficiency or the
alleged failure to correct a deficiency, or regarding the reasonableness of the proposed deadline for
correction or the amount of the penalty, the licensee may, within 10 days, request a hearing pursuant
to Section 100171.  Penalties shall be paid when appeals have been exhausted and the department's
position has been upheld.

"(c) For purposes of this section "immediate jeopardy' means a situation in which the licensee's
noncompliance with one or more requirements of licensure has caused, or is likely to cause, serious
injury or death to the patient.

"(d) This section shall apply only to incidents occurring on or after January 1, 2007.
"(e) No new regulations are required or authorized for implementation of this section.
"(f) This section shall become inoperative on the effective date of regulations promulgated by the

department pursuant to Section 1280.3."
Section 4 of Stats.2008, c. 605 (S.B.541), provides:
"SEC. 4. If the Commission on State Mandates determines that this act contains costs mandated by the

state, reimbursement to local agencies and school districts for those costs shall be made pursuant to
Part 7 (commencing with Section 17500) of Division 4 of Title 2 of the Government Code."

2008 Main Volume
Stats.1997, c. 220 (S.B.68), in subd.(a), substituted "Section 100171" for "Chapter 5 (commencing with

Section 11500) of Division 3 of Title 2 of the Government Code".
Statement of facts regarding integration of Stats.1997, c. 220, and Stats.1995, c. 938, necessitating an

urgency statute, see Historical and Statutory Notes under Business and Professions Code § 125.7.
Stats.2006, c. 895 (S.B.1312), rewrote this section, which had read:
"(a) If a licensee of a health facility licensed under subdivision (a), (b), or (f) of Section 1250 fails to

correct a deficiency within the time specified in a plan of correction, the state department may assess
the licensee a civil penalty in an amount not to exceed fifty dollars ($50) per patient affected by the
deficiency for each day that the deficiency continues beyond the date specified for correction.  The
civil penalties shall be assessed only for deficiencies that pose an immediate and substantial hazard



to the health or safety of patients.  If the licensee disputes a determination by the state department
regarding alleged failure to correct a deficiency or regarding the reasonableness of the proposed
deadline for correction, the licensee may, within 10 days, request a hearing pursuant to Section
100171.  Penalties shall be paid when appeals pursuant to those provisions have been exhausted.

"(b) This section shall not apply to a deficiency for which a facility was cited prior to January 1, 1994."
The Senate Daily Journal for the 2005-2006 Regular Session, page 5606, contained the following letter

dated August 31, 2006, from Senators Elaine K. Alquist and Wilma Chan, regarding the intent of
Stats.2006, c. 895 (S.B.1312):

"Mr. Greg Schmidt
"Secretary of the Senate
"Dear Mr. Schmidt:
"This letter is being submitted to the Senate Daily Journal regarding SB 1312.
"To assure that hospitals will not be doubly-penalized, it is understood by all involved parties that the

intent of SB 1312 is that the $25,000 fine referenced in Section 1280.1 (a) of the Health and Safety
Code will no longer be in effect once the regulations are promulgated for Section 1280.3 (a) that
includes the penalty of up to $50,000.

"Sincerely,
"ELAINE K. ALQUIST
"State Senator
"13th Senate District"
"Wilma Chan"
"State Assembly Member"
"16th Assembly District"
Legislative findings and declarations relating to Stats.2006, c. 895 (S.B.1312), see Historical and

Statutory Notes under Health and Safety Code§ 1266.9.
Stats.2007, c. 188 (A.B.203), in subd.(a), at the beginning of the subdivision, substituted "Prior to the

effective date of regulations adopted to implement Section 1280.3, if" for "If"; and added subd.(f).
Appropriation, cost reimbursement, urgency effective, and other uncodified provisions relating to

Stats.2007, c. 188 (A.B.203), see Historical and Statutory Notes under Government Code § 13343.

Research References

Cross References

"Health facility" defined for purposes of this Chapter, see Health and Safety Code § 1250.

Law Review And Journal Commentaries

Review of Selected 1993 California Legislation. 25 Pac.L.J. 719 (1994).
2008 Main Volume

§ 1280.15. Patient medical information; unlawful or unauthorized access or use; reporting period;
administrative penalty 

     •     Historical Notes     •     Research References

(a) A clinic, health facility, home health agency, or hospice licensed pursuant to Section 1204, 1250, 1725, or
1745 shall prevent unlawful or unauthorized access to, and use or disclosure of, patients' medical information,
as defined in subdivision (g) of Section 56.05 of the Civil Code and consistent with Section 130203.  For
purposes of this section, internal paper records, electronic mail, or facsimile transmissions inadvertently
misdirected within the same facility or health care system within the course of coordinating care or delivering
services shall not constitute unauthorized access to, or use or disclosure of, a patient's medical information.  The



department, after investigation, may assess an administrative penalty for a violation of this section of up to
twenty-five thousand dollars ($25,000) per patient whose medical information was unlawfully or without
authorization accessed, used, or disclosed, and up to seventeen thousand five hundred dollars ($17,500) per
subsequent occurrence of unlawful or unauthorized access, use, or disclosure of that patients' medical
information.  For purposes of the investigation, the department shall consider the clinic's, health facility's,
agency's, or hospice's history of compliance with this section and other related state and federal statutes and
regulations, the extent to which the facility detected violations and took preventative action to immediately
correct and prevent past violations from recurring, and factors outside its control that restricted the facility's
ability to comply with this section.  The department shall have full discretion to consider all factors when
determining the amount of an administrative penalty pursuant to this section.

(b)(1) A clinic, health facility, home health agency, or hospice to which subdivision (a) applies shall report any
unlawful or unauthorized access to, or use or disclosure of, a patient's medical information to the department no
later than five business days after the unlawful or unauthorized access, use, or disclosure has been detected by
the clinic, health facility, home health agency, or hospice.

(2) Subject to subdivision (c), a clinic, health facility, home health agency, or hospice shall also report any
unlawful or unauthorized access to, or use or disclosure of, a patient's medical information to the affected
patient or the patient's representative at the last known address, no later than five business days after the
unlawful or unauthorized access, use, or disclosure has been detected by the clinic, health facility, home health
agency, or hospice.

(c)(1) A clinic, health facility, home health agency, or hospice shall delay the reporting, as required pursuant to
paragraph (2) of subdivision (b), of any unlawful or unauthorized access to, or use or disclosure of, a patient's
medical information beyond five business days if a law enforcement agency or official provides the clinic,
health facility, home health agency, or hospice with a written or oral statement that compliance with the
reporting requirements of paragraph (2) of subdivision (b) would likely impede the law enforcement agency's
investigation that relates to the unlawful or unauthorized access to, and use or disclosure of, a patient's medical
information and specifies a date upon which the delay shall end, not to exceed 60 days after a written request is
made, or 30 days after an oral request is made.  A law enforcement agency or official may request an extension
of a delay based upon a written declaration that there exists a bona fide, ongoing, significant criminal
investigation of serious wrongdoing relating to the unlawful or unauthorized access to, and use or disclosure of,
a patient's medical information, that notification of patients will undermine the law enforcement agency's
investigation, and that specifies a date upon which the delay shall end, not to exceed 60 days after the end of the
original delay period.

(2) If the statement of the law enforcement agency or official is made orally, then the clinic, health facility,
home health agency, or hospice shall do the following:

(A) Document the oral statement, including, but not limited to, the identity of the law enforcement agency or
official making the oral statement and the date upon which the oral statement was made.

(B) Limit the delay in reporting the unlawful or unauthorized access to, or use or disclosure of, the patient's
medical information to the date specified in the oral statement, not to exceed 30 calendar days from the date that
the oral statement is made, unless a written statement that complies with the requirements of this subdivision is
received during that time.

(3) A clinic, health facility, home health agency, or hospice shall submit a report that is delayed pursuant to this
subdivision not later than five business days after the date designated as the end of the delay.

(d) If a clinic, health facility, home health agency, or hospice to which subdivision (a) applies violates
subdivision (b), the department may assess the licensee a penalty in the amount of one hundred dollars ($100)
for each day that the unlawful or unauthorized access, use, or disclosure is not reported to the department or the
affected patient, following the initial five-day period specified in subdivision (b).  However, the total combined
penalty assessed by the department under subdivision (a) and this subdivision shall not exceed two hundred



fifty thousand dollars ($250,000) per reported event.  For enforcement purposes, it shall be presumed that the
facility did not notify the affected patient if the notification was not documented.  This presumption may be
rebutted by a licensee only if the licensee demonstrates, by a preponderance of the evidence, that the
notification was made.

(e) In enforcing subdivisions (a) and (d), the department shall take into consideration the special circumstances
of small and rural hospitals, as defined in Section 124840, and primary care clinics, as defined in subdivision
(a) of Section 1204, in order to protect access to quality care in those hospitals and clinics.  When assessing a
penalty on a skilled nursing facility or other facility subject to Section 1423, 1424, 1424.1, or 1424.5, the
department shall issue only the higher of either a penalty for the violation of this section or a penalty for
violation of Section 1423, 1424, 1424.1, or 1424.5, not both.

(f) All penalties collected by the department pursuant to this section, Sections 1280.1, 1280.3, and 1280.4, shall
be deposited into the Internal Departmental Quality Improvement Account, which is hereby created within the
Special Deposit Fund under Section 16370 of the Government Code.  Upon appropriation by the Legislature,
moneys in the account shall be expended for internal quality improvement activities in the Licensing and
Certification Program.

(g) If the licensee disputes a determination by the department regarding a failure to prevent or failure to timely
report unlawful or unauthorized access to, or use or disclosure of, patients' medical information, or the
imposition of a penalty under this section, the licensee may, within 10 days of receipt of the penalty assessment,
request a hearing pursuant to Section 131071.  Penalties shall be paid when appeals have been exhausted and
the penalty has been upheld.

(h) In lieu of disputing the determination of the department regarding a failure to prevent or failure to timely
report unlawful or unauthorized access to, or use or disclosure of, patients' medical information, transmit to the
department 75 percent of the total amount of the administrative penalty, for each violation, within 30 business
days of receipt of the administrative penalty.

(i) Notwithstanding any other law, the department may refer violations of this section to the Office of Health
Information Integrity for enforcement pursuant to Section 130303.

(j) For purposes of this section, the following definitions shall apply:

(1) "Reported event" means all breaches included in any single report that is made pursuant to subdivision (b),
regardless of the number of breach events contained in the report.

(2) "Unauthorized" means the inappropriate access, review, or viewing of patient medical information without a
direct need for medical diagnosis, treatment, or other lawful use as permitted by the Confidentiality of Medical
Information Act (Part 2.6 (commencing with Section 56) of Division 1 of the Civil Code) or any other statute or
regulation governing the lawful access, use, or disclosure of medical information.

CREDIT(S)
(Added by Stats.2008, c. 605 (S.B.541), § 2.  Amended by Stats.2009, c. 180 (S.B.337), § 1; Stats.2010, c. 501
(S.B.270), § 1, eff. Sept. 29, 2010.)

Historical Notes

Historical And Statutory Notes

2008 Legislation
For cost reimbursement provisions relating to Stats.2008, c. 605 (S.B.541), see Historical and Statutory

Notes under Health and Safety Code § 1280.1.
2009 Legislation
Stats.2009, c. 180 (S.B.337), rewrote this section, which read:



"(a) A clinic, health facility, home health agency, or hospice licensed pursuant to Section 1204, 1250,
1725, or 1745 shall prevent unlawful or unauthorized access to, and use or disclosure of, patients'
medical information, as defined in subdivision (g) of Section 56.05 of the Civil Code and consistent
with Section 130203.  The department, after investigation, may assess an administrative penalty for
a violation of this section of up to twenty-five thousand dollars ($25,000) per patient whose medical
information was unlawfully or without authorization accessed, used, or disclosed, and up to
seventeen thousand five hundred dollars ($17,500) per subsequent occurrence of unlawful or
unauthorized access, use, or disclosure of that patients' medical information.  For purposes of the
investigation, the department shall consider the clinic's, health facility's, agency's, or hospice's
history of compliance with this section and other related state and federal statutes and regulations,
the extent to which the facility detected violations and took preventative action to immediately
correct and prevent past violations from recurring, and factors outside its control that restricted the
facility's ability to comply with this section.  The department shall have full discretion to consider all
factors when determining the amount of an administrative penalty pursuant to this section.

"(b)(1) A clinic, health facility, agency, or hospice to which subdivision (a) applies shall report any
unlawful or unauthorized access to, or use or disclosure of, a patient's medical information to the
department no later than five days after the unlawful or unauthorized access, use, or disclosure has
been detected by the clinic, health facility, agency, or hospice.

"(2) A clinic, health facility, agency, or hospice shall also report any unlawful or unauthorized access to,
or use or disclosure of, a patient's medical information to the affected patient or the patient's
representative at the last known address, no later than five days after the unlawful or unauthorized
access, use, or disclosure has been detected by the clinic, health facility, agency, or hospice.

"(c) If a clinic, health facility, agency, or hospice to which subdivision (a) applies violates subdivision
(b), the department may assess the licensee a penalty in the amount of one hundred dollars ($100)
for each day that the unlawful or unauthorized access, use, or disclosure is not reported, following
the initial five-day period specified in subdivision (b).  However, the total combined penalty
assessed by the department under subdivision (a) and this subdivision shall not exceed two hundred
fifty thousand dollars ($250,000) per reported event.

"(d) In enforcing subdivisions (a) and (c), the department shall take into consideration the special
circumstances of small and rural hospitals, as defined in Section 124840, and primary care clinics, as
defined in subdivision (a) of Section 1204, in order to protect access to quality care in those
hospitals and clinics.  When assessing a penalty on a skilled nursing facility or other facility subject
to Section 1423, 1424, 1424.1, or 1424.5, the department shall issue only the higher of either a
penalty for the violation of this section or a penalty for violation of Section 1423, 1424, 1424.1, or
1424.5, not both.

"(e) All penalties collected by the department pursuant to this section, Sections 1280.1, 1280.3, and
1280.4, shall be deposited into the Internal Departmental Quality Improvement Account, which is
hereby created within the Special Deposit Fund under Section 16370 of the Government Code.
Upon appropriation by the Legislature, moneys in the account shall be expended for internal quality
improvement activities in the Licensing and Certification Program.

"(f) If the licensee disputes a determination by the department regarding a failure to prevent or failure to
timely report unlawful or unauthorized access to, or use or disclosure of, patients' medical
information, or the imposition of a penalty under this section, the licensee may, within 10 days of
receipt of the penalty assessment, request a hearing pursuant to Section 131071.  Penalties shall be
paid when appeals have been exhausted and the penalty has been upheld.

"(g) In lieu of disputing the determination of the department regarding a failure to prevent or failure to
timely report unlawful or unauthorized access to, or use or disclosure of, patients' medical
information, transmit to the department 75 percent of the total amount of the administrative penalty,
for each violation, within 30 business days of receipt of the administrative penalty.

"(h) Notwithstanding any other provision of law, the department may refer violations of this section to
the office of Health Information Integrity for enforcement pursuant to Section 130303, except that if
Assembly Bill 211 of the 2007-08 Regular Session is not enacted, the department may refer



violations to the Office of HIPAA Implementation.
"(i) For purposes of this section, the following definitions shall apply:
"(1) "Reported event' means all breaches included in any single report that is made pursuant to

subdivision (b), regardless of the number of breach events contained in the report.
"(2) "Unauthorized' means the inappropriate access, review, or viewing of patient medical information

without a direct need for medical diagnosis, treatment, or other lawful use as permitted by the
Confidentiality of Medical Information Act (Part 2.6 (commencing with Section 56) of Division 1 of
the Civil Code) or any other statute or regulation governing the lawful access, use, or disclosure of
medical information."

2010 Legislation
Stats.2010, c. 501 (S.B.270), in subd.(a), inserted the second sentence; in subd.(c)(1), in the first

sentence, substituted "would likely impede" for "would be likely to impede", and "investigation that
relates" for "activities that relate", and in the second sentence, substituted "investigation" for
"activities"; and in subd.(d), in the first sentence, inserted "to the department or the affected patient",
and added the third and fourth sentences.

Sections 5 and 6 of Stats.2010, c. 501 (S.B.270), provide:
"SEC. 5. No reimbursement is required by this act pursuant to Section 6 of Article XIII B of the

California Constitution because the only costs that may be incurred by a local agency or school
district will be incurred because this act creates a new crime or infraction, eliminates a crime or
infraction, or changes the penalty for a crime or infraction, within the meaning of Section 17556 of
the Government Code, or changes the definition of a crime within the meaning of Section 6 of
Article XIII B of the California Constitution.

"SEC. 6. This act is an urgency statute necessary for the immediate preservation of the public peace,
health, or safety within the meaning of Article IV of the Constitution and shall go into immediate
effect.  The facts constituting the necessity are:

"In order to provide for the continued performance of vital state functions relating to the security,
confidentiality, and appropriate maintenance of health information, it is necessary for this act to take
effect immediately."

Research References

Cross References

Confidentiality of information, administrative fines and penalties, offset for fines and penalties
issued pursuant to this section, see Civil Code § 56.36.
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Peeping.  Peter P. Swire, 24 Berkeley Tech. L.J. 1167 (2009).

§ 1280.2. Prohibited deficiencies; retrofitting of certain hospital buildings 

     •     Research References

(a) No deficiency cited pursuant to paragraph (2) of subdivision (b) of Section 1280 or Section 1280.1 shall be
for the failure of a facility to meet the requirements of the California Building Standards Code if, as of January
1, 1994, the hospital building was approved under Chapter 12.5 (commencing with Section 15000) of Division
12.5, or if the hospital building was exempt from that approval under any other provision of law in effect on
that date.

(b) It is the intent of the Legislature that neither the amendments made to Section 1280 by the act that added
this section, nor Section 1280.1 shall be construed to require the retrofitting of hospital buildings built prior to



January 1, 1994, to meet seismic standards in effect on that date.

CREDIT(S)
(Added by Stats.1993, c. 1152 (A.B.1621), § 3.)
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§ 1280.3. Imminent jeopardy violations; penalty; criteria for regulations; minor violations; hearing;
deposit of moneys collected and use of funds 

     •     Historical Notes     •     Research References

(a) Commencing on the effective date of the regulations adopted pursuant to this section, the director may
assess an administrative penalty in an amount of up to fifty thousand dollars ($50,000) per immediate jeopardy
violation against a licensee of a health facility licensed under subdivision (a), (b), or (f) of Section 1250.

(b) Except as provided in subdivision (c), for a violation of this chapter or the rules and regulations promulgated
thereunder that does not constitute a violation of subdivision (a), the department may assess an administrative
penalty in an amount of up to seventeen thousand five hundred dollars ($17,500) per violation.  This
subdivision shall also apply to violation of regulations set forth in Article 3 (commencing with Section 127400)
of Chapter 2 of Part 2 of Division 107 or the rules and regulations promulgated thereunder.

The department shall promulgate regulations establishing the criteria to assess an administrative penalty against
a health facility licensed pursuant to subdivisions (a), (b), or (f) of Section 1250.  The criteria shall include, but
need not be limited to, the following:

(1) The patient's physical and mental condition.

(2) The probability and severity of the risk that the violation presents to the patient.

(3) The actual financial harm to patients, if any.

(4) The nature, scope, and severity of the violation.

(5) The facility's history of compliance with related state and federal statutes and regulations.

(6) Factors beyond the facility's control that restrict the facility's ability to comply with this chapter or the rules
and regulations promulgated thereunder.

(7) The demonstrated willfulness of the violation.

(8) The extent to which the facility detected the violation and took steps to immediately correct the violation
and prevent the violation from recurring.

(c) The department shall not assess an administrative penalty for minor violations.

(d) The regulations shall not change the definition of immediate jeopardy as established in this section.

(e) The regulations shall apply only to incidents occurring on or after the effective date of the regulations.

(f) If the licensee disputes a determination by the department regarding the alleged deficiency or alleged failure
to correct a deficiency, or regarding the reasonableness of the proposed deadline for correction or the amount of
the penalty, the licensee may, within 10 working days, request a hearing pursuant to Section 100171.  Penalties



shall be paid when all appeals have been exhausted and the department's position has been upheld.

(g) Moneys collected by the department as a result of administrative penalties imposed under this section and
Section 1280.1 shall be deposited into the Licensing and Certification Program Fund established pursuant to
Section 1266.9.  These moneys shall be tracked and available for expenditure, upon appropriation by the
Legislature, to support internal departmental quality improvement activities.

(h) For purposes of this section, "immediate jeopardy" means a situation in which the licensee's noncompliance
with one or more requirements of licensure has caused, or is likely to cause, serious injury or death to the
patient.

CREDIT(S)
(Added by Stats.2006, c. 895 (S.B.1312), § 5.  Amended by Stats.2007, c. 188 (A.B.203), § 7, eff. Aug. 24,
2007.)

Historical Notes

Historical And Statutory Notes

2008 Legislation
For cost reimbursement provisions relating to Stats.2008, c. 605 (S.B.541), see Historical and Statutory

Notes under Health and Safety Code § 1280.1.
2008 Main Volume
The Senate Daily Journal for the 2005-2006 Regular Session, page 5606, contained the following letter

dated August 31, 2006, from Senators Elaine K. Alquist and Wilma Chan, regarding the intent of
Stats.2006, c. 895 (S.B.1312):

"Mr. Greg Schmidt
"Secretary of the Senate
"Dear Mr. Schmidt:
"This letter is being submitted to the Senate Daily Journal regarding SB 1312.
"To assure that hospitals will not be doubly-penalized, it is understood by all involved parties that the

intent of SB 1312 is that the $25,000 fine referenced in Section 1280.1 (a) of the Health and Safety
Code will no longer be in effect once the regulations are promulgated for Section 1280.3 (a) that
includes the penalty of up to $50,000.

"Sincerely,
"ELAINE K. ALQUIST
"State Senator
"13th Senate District"
"Wilma Chan"
"State Assembly Member"
"16th Assembly District"
Legislative findings and declarations relating to Stats.2006, c. 895 (S.B.1312), see Historical and

Statutory Notes under Health and Safety Code§ 1266.9.
Stats.2007, c. 188 (A.B.203), in subd.(a), deleted ", as defined in Section 1280.1," following "immediate

jeopardy violation"; in subd.(b), in the introductory paragraph, added the last sentence; in subd.(d),
substituted "this section" for "Section 1280.1"; and added subd.(h).

Appropriation, cost reimbursement, urgency effective, and other uncodified provisions relating to
Stats.2007, c. 188 (A.B.203), see Historical and Statutory Notes under Government Code § 13343.

Research References
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"Health facility" defined for purposes of this Chapter, see Health and Safety Code § 1250.
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§ 1280.3. Immediate jeopardy violations; penalty; criteria; minor violations; hearing 

     •     Historical Notes     •     Research References

(a) Commencing on the effective date of the regulations adopted pursuant to this section, the director may
assess an administrative penalty against a licensee of a health facility licensed under subdivision (a), (b), or (f)
of Section 1250 for a deficiency constituting an immediate jeopardy violation as determined by the department
up to a maximum of seventy-five thousand dollars ($75,000) for the first administrative penalty, up to one
hundred thousand dollars ($100,000) for the second subsequent administrative penalty, and up to one hundred
twenty-five thousand dollars ($125,000) for the third and every subsequent violation.  An administrative penalty
issued after three years from the date of the last issued immediate jeopardy violation shall be considered a first
administrative penalty so long as the facility has not received additional immediate jeopardy violations and is
found by the department to be in substantial compliance with all state and federal licensing laws and
regulations.  The department shall have full discretion to consider all factors when determining the amount of
an administrative penalty pursuant to this section.

(b) Except as provided in subdivision (c), for a violation of this chapter or the rules and regulations promulgated
thereunder that does not constitute a violation of subdivision (a), the department may assess an administrative
penalty in an amount of up to twenty-five thousand dollars ($25,000) per violation.  This subdivision shall also
apply to violation of regulations set forth in Article 3 (commencing with Section 127400) of Chapter 2 of Part 2
of Division 107 or the rules and regulations promulgated thereunder.

The department shall promulgate regulations establishing the criteria to assess an administrative penalty against
a health facility licensed pursuant to subdivisions (a), (b), or (f) of Section 1250.  The criteria shall include, but
need not be limited to, the following:

(1) The patient's physical and mental condition.

(2) The probability and severity of the risk that the violation presents to the patient.

(3) The actual financial harm to patients, if any.

(4) The nature, scope, and severity of the violation.

(5) The facility's history of compliance with related state and federal statutes and regulations.

(6) Factors beyond the facility's control that restrict the facility's ability to comply with this chapter or the rules
and regulations promulgated thereunder.

(7) The demonstrated willfulness of the violation.

(8) The extent to which the facility detected the violation and took steps to immediately correct the violation
and prevent the violation from recurring.

(c) The department shall not assess an administrative penalty for minor violations.

(d) The regulations shall not change the definition of immediate jeopardy as established in this section.

(e) The regulations shall apply only to incidents occurring on or after the effective date of the regulations.

(f) If the licensee disputes a determination by the department regarding the alleged deficiency or alleged failure
to correct a deficiency, or regarding the reasonableness of the proposed deadline for correction or the amount of



the penalty, the licensee may, within 10 working days, request a hearing pursuant to Section 131071.  Penalties
shall be paid when all appeals have been exhausted and the department's position has been upheld.

(g) For purposes of this section, "immediate jeopardy" means a situation in which the licensee's noncompliance
with one or more requirements of licensure has caused, or is likely to cause, serious injury or death to the
patient.

(h) In enforcing subdivision (a) the department shall take into consideration the special circumstances of small
and rural hospitals, as defined in Section 124840, in order to protect access to quality care in those hospitals.

CREDIT(S)
(Added by Stats.2006, c. 895 (S.B.1312), § 5.  Amended by Stats.2007, c. 188 (A.B.203), § 7, eff. Aug. 24,
2007; Stats.2008, c. 605 (S.B.541), § 3.)

Historical Notes

Historical And Statutory Notes

2008 Legislation
For cost reimbursement provisions relating to Stats.2008, c. 605 (S.B.541), see Historical and Statutory

Notes under Health and Safety Code § 1280.1.
Stats.2008, c. 605 (S.B.541), rewrote subd.(a); in subd.(b), substituted "twenty-five thousand" for

"seventeen thousand five hundred" and "25,000" for "17,500"; in subd.(f), substituted "131071" for
"100171"; deleted subd.(g); redesignated subd.(h) to (g); and added subd.(h).  Prior to amendment,
subd.(a) had read:

"(a) Commencing on the effective date of the regulations adopted pursuant to this section, the director
may assess an administrative penalty in an amount of up to fifty thousand dollars ($50,000) per
immediate jeopardy violation against a licensee of a health facility licensed under subdivision (a),
(b), or (f) of Section 1250."

Prior to deletion, former subd.(g) had read:
"(g) Moneys collected by the department as a result of administrative penalties imposed under this

section and Section 1280.1 shall be deposited into the Licensing and Certification Program Fund
established pursuant to Section 1266.9.  These moneys shall be tracked and available for
expenditure, upon appropriation by the Legislature, to support internal departmental quality
improvement activities."

2008 Main Volume
The Senate Daily Journal for the 2005-2006 Regular Session, page 5606, contained the following letter

dated August 31, 2006, from Senators Elaine K. Alquist and Wilma Chan, regarding the intent of
Stats.2006, c. 895 (S.B.1312):

"Mr. Greg Schmidt
"Secretary of the Senate
"Dear Mr. Schmidt:
"This letter is being submitted to the Senate Daily Journal regarding SB 1312.
"To assure that hospitals will not be doubly-penalized, it is understood by all involved parties that the

intent of SB 1312 is that the $25,000 fine referenced in Section 1280.1 (a) of the Health and Safety
Code will no longer be in effect once the regulations are promulgated for Section 1280.3 (a) that
includes the penalty of up to $50,000.

"Sincerely,
"ELAINE K. ALQUIST
"State Senator
"13th Senate District"
"Wilma Chan"
"State Assembly Member"



"16th Assembly District"
Legislative findings and declarations relating to Stats.2006, c. 895 (S.B.1312), see Historical and

Statutory Notes under Health and Safety Code§ 1266.9.
Stats.2007, c. 188 (A.B.203), in subd.(a), deleted ", as defined in Section 1280.1," following "immediate

jeopardy violation"; in subd.(b), in the introductory paragraph, added the last sentence; in subd.(d),
substituted "this section" for "Section 1280.1"; and added subd.(h).

Appropriation, cost reimbursement, urgency effective, and other uncodified provisions relating to
Stats.2007, c. 188 (A.B.203), see Historical and Statutory Notes under Government Code § 13343.
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"Health facility" defined for purposes of this Chapter, see Health and Safety Code § 1250.
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§ 1280.4. Failure to report an adverse event; penalties 

     •     Historical Notes     •     Research References

If a licensee of a health facility licensed under subdivision (a), (b), or (f) of Section 1250 fails to report an
adverse event pursuant to Section 1279.1, the department may assess the licensee a civil penalty in an amount
not to exceed one hundred dollars ($100) for each day that the adverse event is not reported following the initial
five-day period or 24-hour period, as applicable, pursuant to subdivision (a) of Section 1279.1.  If the licensee
disputes a determination by the department regarding alleged failure to report an adverse event, the licensee
may, within 10 days, request a hearing pursuant to Section 100171.  Penalties shall be paid when appeals
pursuant to those provisions have been exhausted.

CREDIT(S)
(Added by Stats.2006, c. 647 (S.B.1301), § 4, operative July 1, 2007.)

Historical Notes

Historical And Statutory Notes

Sections 5 and 6 of Stats.2006, c. 647 (S.B.1301), provide:
"SEC. 5. This act shall become operative on July 1, 2007.
"SEC. 6. No reimbursement is required by this act pursuant to Section 6 of Article XIII B of the

California Constitution because the only costs that may be incurred by a local agency or school
district will be incurred because this act creates a new crime or infraction, eliminates a crime or
infraction, or changes the penalty for a crime or infraction, within the meaning of Section 17556
of the Government Code, or changes the definition of a crime within the meaning of Section 6 of
Article XIII B of the California Constitution."

Research References

Cross References

"Health facility" defined for purposes of this Chapter, see Health and Safety Code § 1250.

§ 1280.5. Appeals of findings made upon inspection 
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The state department shall accept, consider, and resolve written appeals by a licensee or health facility
administrator of findings made upon the inspection of a health facility.

CREDIT(S)
(Added by Stats.1988, c. 595, § 1.)

Research References

Cross References

"Health facility" defined for purposes of this Chapter, see Health and Safety Code § 1250.

Collateral References:

Cal Jur 3d Heal Art §55

§ 1280.6. Assessment of penalties; facility owned by nonprofit corporation that shares board of directors
with nonprofit health care service plan; considerations 

     •     Historical Notes     •     Research References

In assessing an administrative penalty pursuant to Section 1280.1 or Section 1280.3 against a licensee of a
health facility licensed under subdivision (a) of Section 1250 owned by a nonprofit corporation that shares an
identical board of directors with a nonprofit health care service plan licensed pursuant to Chapter 2.2
(commencing with Section 1340), the director shall consider whether the deficiency arises from an incident that
is the subject of investigation of, or has resulted in a fine to, the health care service plan by the Department of
Managed Health Care.  If the deficiency results from the same incident, the director shall limit the
administrative penalty to take into consideration the penalty imposed by the Department of Managed Health
Care.

CREDIT(S)
(Added by Stats.2006, c. 895 (S.B.1312), § 5.5.)

Historical Notes

Historical And Statutory Notes

Legislative findings and declarations relating to Stats.2006, c. 895 (S.B.1312), see Historical and
Statutory Notes under Health and Safety Code§ 1266.9.

Research References

Cross References

Department of Managed Health Care, generally, see Health and Safety Code §§ 1341 et seq.
"Health facility" defined for purposes of this Chapter, see Health and Safety Code § 1250.

§ 1281. Examination and treatment of sexual assault victims; referral protocol 



     •     Research References

All public and private general acute care hospitals either shall comply with the standards for the examination
and treatment of victims of sexual assault and attempted sexual assault, including child molestation, and the
collection and preservation of evidence therefrom, specified in Section 13823.11 of the Penal Code, and the
protocol and guidelines therefor established pursuant to Section 13823.5 of the Penal Code, or they shall adopt
a protocol for the immediate referral of these victims to a local hospital that so complies, and shall notify local
law enforcement agencies, the district attorney, and local victim assistance agencies of the adoption of the
referral protocol.

CREDIT(S)
(Added by Stats.1985, c. 812, § 1.)

Research References

Cross References

"General acute care hospital" defined for purposes of this Chapter, see Health and Safety Code §
1250.

§ 1282. Inspections by outside personnel; contracts; inspections by joint commission on accreditation;
transmittal of report 
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(a) The state department shall have the authority to contract for outside personnel to perform inspections of
health facilities as the need arises.  The state department, when feasible, shall contract with nonprofit,
professional organizations which have demonstrated the ability to carry out the provisions of this chapter.  The
organizations shall include, but not be limited to, the California Medical Association Committee on Medical
Staff Surveys and participants in the Consolidated Hospital Survey Program.

Quality of care inspections have been performed in recent years by the California Medical Association
Committee on Staff Surveys and other organizations which have combined their efforts in the Consolidated
Hospital Survey Program.  It is the intent of the Legislature that these organizations or comparable
organizations shall continue to perform these inspections by contract when sufficient manpower is available
from the organizations to do so, unless the state department demonstrates that the inspections fail to assure
compliance with the quality of care standards set by this chapter.

(b) If, pursuant to this section, the state department contracts with the Joint Commission on Accreditation of
Hospitals to perform all or any part of a quality of care inspection for a health facility specified in subdivision
(a) of Section 1250, and if that health facility contracts with the Joint Commission on Accreditation of Hospitals
to perform an accreditation inspection and survey at the same time as the quality of care inspection, the health
facility shall transmit to the state department, within 30 days of receipt, a copy of the final accreditation report
of the Joint Commission on the Accreditation of Hospitals.  However, if the Joint Commission on Accreditation
of Hospitals conducts an accreditation inspection and survey at a health facility at a time other than the time at
which, pursuant to this section, it participates in a quality of care inspection at that facility, then the health
facility shall not be required to transmit a copy of the final accreditation report to the state department.

CREDIT(S)
(Added by Stats.1973, c. 1202, p. 2571, § 2. Amended by Stats.1983, c. 992, § 3.)
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Cross References

"Health facility" defined for purposes of this Chapter, see Health and Safety Code § 1250.
Inspection of public records, exemption of particular records, see Government Code § 6254.

Collateral References:

Witkin, Evidence (3d ed) §1255
Cal Jur 3d Heal Art §54
 Cal Digest of Official Reports 3d Series, Healing Arts and Institutions § 4, Health and Sanitation

§§2, 3.
 Am Jur 2d Health §§19 et seq., Hospitals and Asylums §4, Inspection Laws §§3 et seq.

§ 1283. Surrender of custody of minor; authorization by parent, legal custodian, or related caregiver;
report to state department 
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(a) No health facility shall surrender the physical custody of a minor under 16 years of age to any person unless
such surrender is authorized in writing by the child's parent, the person having legal custody of the child, or the
caregiver of the child who is a relative of the child and who may authorize medical care and dental care under
Section 6550 of the Family Code.

(b) A health facility shall report to the State Department of Health Services, on forms supplied by the
department, the name and address of any person and, in the case of a person acting as an agent for an
organization, the name and address of the organization, into whose physical custody a minor under the age of
16 is surrendered, other than a parent, relative by blood or marriage, or person having legal custody.  This
report shall be transmitted to the department within 48 hours of the surrendering of custody.  No report to the
department is required if a minor under the age of 16 is transferred to another health facility for further care or
if this minor comes within Section 300, 601, or 602 of the Welfare and Institutions Code and is released to an
agent of a public welfare, probation, or law enforcement agency.

CREDIT(S)
(Added by Stats.1974, c. 196, p. 389, § 3.  Amended by Stats.1975, c. 223, p. 599, § 1; Stats.1977, c. 1252, §
248, operative July 1, 1978; Stats.1996, c. 563 (S.B.392), § 4.)

Historical Notes

Historical And Statutory Notes

2008 Main Volume
The 1975 amendment added the last sentence in the section.
The 1977 amendment inserted "Services" following "Health" in the first sentence of subd.(b); and

substituted section "300" for section "600" in the last sentence of the section.
Stats.1996, c. 563 (S.B.392), in subd.(a), added ", or the caregiver of the child who is a relative of the

child and who may authorize medical care and dental care under Section 6550 of the Family Code"
to the end; and made nonsubstantive changes.

Derivation: Former § 1315, added by Stats.1972, c. 1148, p. 2231, § 3.
Former Welfare and Institutions Code § 1620.5, added by Stats.1953, c. 1491, p. 3103, § 1.



Former Welfare and Institutions Code § 16002, added by Stats.1965, c. 1784, p. 4074, § 5.

Research References
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Department of Health Services, generally, see Health and Safety Code §§ 100100 et seq.
"Health facility" defined for purposes of this Chapter, see Health and Safety Code § 1250.
"Minor" defined, see Family Code § 6500.
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Chemical Dependency Recovery Hospitals, admission policies, see 22 Cal. Code of Regs. § 79325.
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Collateral References:

B-W Cal Civil Practice: Probate and Trust Proceedings §25:19
Cal Jur 3d Heal Art §53
 Am Jur 2d Infants §§1, 14.

§ 1284. Licensed inpatient mental health facility; aftercare plan 
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A licensed inpatient mental health facility shall be subject to the provisions of Section 5622 of the Welfare and
Institutions Code.

CREDIT(S)
(Added by Stats.1974, c. 566, p. 1384, § 2. Amended by Stats.1987, c. 835, § 1.)

Research References

Cross References

Bronzan-McCorquodale Act, see Welfare and Institutions Code § 5600 et seq.
"Health facility" defined for purposes of this Chapter, see Health and Safety Code § 1250.

Code Of Regulations References

Chemical dependency recovery hospitals, unusual occurrences, see 22 Cal. Code of Regs. § 79339.
Clinical laboratories, reports, see 17 Cal. Code of Regs. § 1055
Psychiatric health services, aftercare services, see 22 Cal. Code of Regs. § 77071.

§ 1285. Detention of patient in health facility for nonpayment of bill; cause of action; damages; costs;
violation as misdemeanor 

     •     Historical Notes     •     Research References

(a) No patient shall be detained in a health facility solely for the nonpayment of a bill.

(b) For the purposes of this section, "detained" means the intentional confinement of a patient in a health
facility without authorization of the patient or any other person who may be authorized to provide consent to



care on behalf of the patient.

(c) Any person who is detained in a health facility solely for the nonpayment of a bill has a cause of action
against the health facility for the detention, which may be brought by that person or that person's parent,
guardian, conservator, or other legal representative.

The cause of action may be brought against the health facility, proprietor, lessee or their agents, or against any
person, corporation, association, or directors thereof.  Any person who has been detained in a health facility,
solely for the nonpayment of a bill, who has brought an action for the detention, may recover general and
punitive damages, court costs, and reasonable attorney's fees actually incurred and any other relief which the
court in its discretion may allow.

(d) Violation of subdivision (a) is a misdemeanor punishable as prescribed in Section 1290.

CREDIT(S)
(Added by Stats.1979, c. 283, p. 1060, § 1.  Amended by Stats.1981, c. 714, p. 2677, § 215.)

Historical Notes

Historical And Statutory Notes

2008 Main Volume
The 1981 amendment made nonsubstantive changes to maintain this code.

Research References

Cross References

"Health facility" defined for purposes of this Chapter, see Health and Safety Code § 1250.
Misdemeanors, definition and penalties, see Penal Code §§ 17, 19 and 19.2.

Code Of Regulations References

General acute care hospitals, admission, transfer and discharge policies, see 22 Cal. Code of Regs. §
70717.

Collateral References:

Witkin, Summary (9th ed) Torts §§383, 409
Witkin & Epstein, Criminal Law (2d ed) §442
Witkin, Procedure (4th ed) Plead §646
B-W Cal Civil Practice: Torts §13:7
Cal Jur 3d Crim L §580; Heal Art §53
 Cal Digest of Official Reports 3d Series, Healing Arts and Institutions §§8, 13.
 Am Jur 2d False Imprisonment §74, Hospitals and Asylums §19.
Hospital's liability for injuries sustained by patient as a result of restraints imposed on movement.

25 ALR3d 1450.

§ 1286. Smoking prohibitions; signs; exclusions 
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(a) Smoking shall be prohibited in patient care areas, waiting rooms, and visiting rooms of a health facility,



except those areas specifically designated as smoking areas, and in patient rooms as specified in subdivision (b).

(b) Smoking shall not be permitted in a patient room unless all persons assigned to such room have requested a
room where smoking is permitted.  In the event that the health facility occupancy has reached capacity, the
health facility shall have reasonable time to reassign patients to appropriate rooms.

(c) Clearly legible signs shall either:

(1) State that smoking is unlawful and be conspicuously posted by, or on behalf of, the owner or manager of
such health facility, in all areas of a health facility where smoking is unlawful, or

(2) Identify "smoking permitted" areas, and be posted by, or on behalf of, the owner or manager of such health
facility, only in areas of the health facility where smoking is lawfully permitted.

If "smoking permitted" signs are posted, there shall also be conspicuously posted, near all major entrances,
clearly legible signs stating that smoking is unlawful except in areas designated "smoking permitted."

(d) No signs pertaining to smoking are required to be posted in patient rooms.

(e) This section shall not apply to skilled nursing facilities, intermediate care facilities, and intermediate care
facilities for the developmentally disabled.

CREDIT(S)
(Added by Stats.1980, c. 193, p. 415, § 4.)

Historical Notes

Historical And Statutory Notes

2008 Main Volume
Purpose of 1980 amendment, see Historical and Statutory Notes under Health and Safety Code § 1234.

Research References

Cross References

"Health facility" defined for purposes of this Chapter, see Health and Safety Code § 1250.
"Intermediate care facility" defined for purposes of this Chapter, see Health and Safety Code § 1250.
"Nursing facility" defined for purposes of this Chapter, see Health and Safety Code § 1250.
"Skilled nursing facility" defined for purposes of this Chapter, see Health and Safety Code § 1250.

Code Of Regulations References

Skilled nursing facilities, rules on smoking, see 22 Cal. Code of Regs. § 72507.

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §1073
Cal Jur 3d Heal Art §§50, 64
 Cal Digest of Official Reports 3d Series, Healing Arts and Institutions §§4, 8, 11, Health and

Sanitation §2.
 Am Jur 2d Health §§22 et seq.

§ 1287. Inoperative 



     •     Historical Notes

Historical Notes

Historical And Statutory Notes

2008 Main Volume
Addition of this section by Prop. 102 was rejected at the general election held Nov. 8, 1988.

§ 1288. Notice to patients of scheduled room rate increases; licensee of skilled nursing or intermediate
care facility 
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(a) Except as provided in subdivision (b), the licensee of each skilled nursing or intermediate care facility shall
notify, in writing, all patients for whom the facility's services are not reimbursed pursuant to the provisions of
Chapter 7 (commencing with Section 14000) of Part 3 of Division 9 of the Welfare and Institutions Code, or
such patient's responsible agent, of any scheduled room rate increase at least 30 calendar days in advance of the
increase.

(b) The licensee need not delay rate increases in order to provide the notice prescribed by subdivision (a) during
any period when such delay would result in a loss to the facility of Medi-Cal reimbursement revenues available
to it under Chapter 7 (commencing with Section 14000) of Part 3 of Division 9 of the Welfare and Institutions
Code due to increases in allowable Medi-Cal reimbursement rates (1) implemented by emergency regulation or
(2) made retroactive.  In such cases, the licensee shall provide the notice as many days in advance as is possible
without loss of Medi-Cal revenues or, if not possible without Medi-Cal revenue losses, at the time of
effectuating the rate increase.  Nothing contained in this subdivision shall be construed as authorizing
retroactive room rate increases for facility services to patients that are not reimbursed under Chapter 7
(commencing with Section 14000) of Part 3 of Division 9 of the Welfare and Institutions Code.
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has the legal authority to discharge a patient solely because the patient wishes to convert to Medi-Cal status
depends upon the circumstances in each individual case. 66 Op.Atty.Gen. 310, 9-30-83.

§ 1288.4. Posting of telephone number where complaints can be reported 

     •     Research References

A health facility licensed under subdivision (a), (b), or (f) of Section 1250 shall post conspicuously, in a
prominent location within the premises and accessible to public view, a notice providing the telephone number
of the state department's regional licensing office where complaints regarding the facility may be reported.  The
state department shall inform the health facility of the telephone number to be included in the notice.
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Article 3.5. Hospital Infectious Disease Control Program

Historical Notes

General Notes

Article 3.5 was added by Stats.2006, c. 526 (S.B.739), § 2.

§ 1288.45. Definitions 

     •     Historical Notes

For purposes of this article, the following definitions shall apply:

(a) "Advisory committee" or "HAI-AC" means the Healthcare Associated Infection Advisory Committee
established pursuant to Section 1288.5.

(b) "Health-care-associated infection," "health facility acquired infection," or "HAI" means an infection defined
by the National Health and Safety Network of the federal Centers for Disease Control and Prevention, unless
the department adopts a definition consistent with the recommendations of the advisory committee or its
successor.

(c) "Hospital" means a general acute care hospital as defined pursuant to subdivision (a) of Section 1250.

(d) "Infection prevention professional" means a registered nurse, medical technologist, or other salaried
employee or consultant who, within two years of appointment, will meet the education and experience



requirements for certification established by the national Certification Board for Infection Control and
Epidemiology (CBIC), but does not include a physician who is appointed or receives a stipend as the infection
prevention and control committee chairperson or hospital epidemiologist.

(e) "MRSA" means methicillin-resistant Staphylococcus aureus.

(f) "National Healthcare Safety Network" or "NHSN" means a secure, Internet-based system developed and
managed by the federal Centers for Disease Control and Prevention (CDC) to collect, analyze, and report
risk-adjusted HAI data related to the incidence of HAI and the process measures implemented to prevent these
infections.

(g) "Program" means the health care infection surveillance, prevention, and control program within the
department.
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§ 1288.5. Appointment of Healthcare Associated Infection Advisory Committee; reporting
recommendations 
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By July 1, 2007, the department shall appoint a Healthcare Associated Infection (HAI) Advisory Committee
that shall make recommendations related to methods of reporting cases of hospital acquired infections occurring
in general acute care hospitals, and shall make recommendations on the use of national guidelines and the
public reporting of process measures for preventing the spread of HAI that are reported to the department
pursuant to subdivision (b) of Section 1288.8.  The advisory committee shall include persons with expertise in
the surveillance, prevention, and control of hospital-acquired infections, including department staff, local health
department officials, health care infection control professionals, hospital administration professionals, health
care providers, health care consumers, physicians with expertise in infectious disease and hospital
epidemiology, and integrated health care systems experts or representatives.
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develop one or more HAI every year.
"(3) Infections associated with catheters, blood stream infections associated with central venous

lines, pneumonia associated with the use of ventilators, and surgical site infections account for
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"(4) Approximately 25 percent of HAI cases occur among patients in intensive care units, and
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surveillance and prevention of HAI.
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surveillance and infection prevention measures in all California general acute care hospitals,
thereby preventing prolonged and unnecessary hospitalizations and decreasing mortality rates
resulting from HAI."
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be made pursuant to Part 7 (commencing with Section 17500) of Division 4 of Title 2 of the
Government Code."
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§ 1288.5. Appointment of Healthcare Associated Infection Advisory Committee; reporting
recommendations; membership; meetings; responsibilities of committee 
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(a) By July 1, 2007, the department shall appoint a Healthcare Associated Infection Advisory Committee
(HAI-AC) that shall make recommendations related to methods of reporting cases of hospital acquired
infections occurring in general acute care hospitals, and shall make recommendations on the use of national
guidelines and the public reporting of process measures for preventing the spread of HAI that are reported to the
department pursuant to subdivision (b) of Section 1288.8.

(b) The advisory committee shall include persons with expertise in the surveillance, prevention, and control of
hospital-acquired infections, including department staff, local health department officials, health care infection
control professionals, hospital administration professionals, health care providers, health care consumers,
physicians with expertise in infectious disease and hospital epidemiology, and integrated health care systems
experts or representatives.

(c) The advisory committee shall meet at least every quarter and shall serve without compensation, but shall be
reimbursed for travel-related expenses that include transportation, lodging, and meals at the state per diem



reimbursement rate.

(d) In addition to the responsibilities enumerated in subdivision (a), the advisory committee shall do all of the
following:

(1) Review and evaluate federal and state legislation, regulations, and accreditation standards and communicate
to the department how hospital infection prevention and control programs will be impacted.

(2) In accordance with subdivision (a) of Section 1288.6, recommend a method by which the number of
infection prevention professionals would be assessed in each hospital.

(3) Recommend an educational curriculum by which health facility evaluator nurses and department consultants
would be trained to survey for hospital infection surveillance, prevention, and control programs.

(4) Recommend a method by which hospitals are audited to determine the validity and reliability of data
submitted to the NHSN and the department.

(5) Recommend a standardized method by which an HAI occurring after hospital discharge would be identified.

(6) Recommend a method by which risk-adjusted HAI data would be reported to the public, the Legislature, and
the Governor.

(7) Recommend a standardized method by which department health facility evaluator nurses and consultants
would evaluate health care workers for compliance with infection prevention procedures including, but not
limited to, hand hygiene and environmental sanitation procedures.

(8) Recommend a method by which all hospital infection prevention professionals would be trained to use the
NHSN HAI surveillance reporting system.
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Sections 1 and 3 of Stats.2006, c. 526 (S.B.739), provide:
"SECTION 1.(a) The Legislature finds and declares all of the following:
"(1) Health care facilities across the nation have seen a steady increase in the risk of healthcare

associated infection (HAI) during recent decades.
"(2) According to published estimates, approximately 5 to 10 percent of hospitalized patients

develop one or more HAI every year.
"(3) Infections associated with catheters, blood stream infections associated with central venous

lines, pneumonia associated with the use of ventilators, and surgical site infections account for
more than 80 percent of all HAI.

"(4) Approximately 25 percent of HAI cases occur among patients in intensive care units, and
two-thirds of those cases are linked to antimicrobial resistance.

"(5) Conservative estimates indicate that approximately 240,000 patients admitted to California
hospitals each year develop HAI, which results in an estimated cost of $3.1 billion to the state.

"(6) A significant percentage of HAI cases can be eliminated with intensive programs for



surveillance and prevention of HAI.
"(b) It is the intent of the Legislature, in enacting this measure, to improve existing disease

surveillance and infection prevention measures in all California general acute care hospitals,
thereby preventing prolonged and unnecessary hospitalizations and decreasing mortality rates
resulting from HAI."

"SEC. 3. No reimbursement is required by this act pursuant to Section 6 of Article XIII B of the
California Constitution for certain costs that may be incurred by a local agency or school district
because, in that regard, this act creates a new crime or infraction, eliminates a crime or
infraction, or changes the penalty for a crime or infraction, within the meaning of Section 17556
of the Government Code, or changes the definition of a crime within the meaning of Section 6 of
Article XIII B of the California Constitution.

"However, if the Commission on State Mandates determines that this act contains other costs
mandated by the state, reimbursement to local agencies and school districts for those costs shall
be made pursuant to Part 7 (commencing with Section 17500) of Division 4 of Title 2 of the
Government Code."
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§ 1288.55. Reporting requirements 
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(a)(1) Each health facility, as defined in paragraph (3) of subdivision (a) of Section 1255.8, shall quarterly
report all cases of health-care-associated MRSA bloodstream infection, health-care-associated clostridium
difficile infection, and health-care-associated Vancomycin-resistant enterococcal bloodstream infection, and the
number of inpatient days.

(2) Each health facility shall report quarterly to the department all central line associated bloodstream infections
and the total central line days.

(3) Each health facility shall report quarterly to the department all health-care-associated surgical site infections
of deep or organ space surgical sites, health-care-associated infections of orthopedic surgical sites, cardiac
surgical sites, and gastrointestinal surgical sites designated as clean and clean-contaminated, and the number of
surgeries involving deep or organ space, and orthopedic, cardiac, and gastrointestinal surgeries designated clean
and clean-contaminated.

(b) The department's licensing and certification program shall do all of the following:

(1) Commencing January 1, 2011, post on the department's Web site information regarding the incidence rate of
health-care-acquired central line associated bloodstream infections acquired at each health facility in California,
including information on the number of inpatient days.

(2) Commencing January 1, 2012, post on the department's Web site information regarding the incidence rate of
deep or organ space surgical site infections, orthopedic, cardiac, and gastrointestinal surgical procedures
designated as clean and clean-contaminated, acquired at each health facility in California, including information
on the number of inpatient days.



(3) No later than January 1, 2011, post on the department's Web site information regarding the incidence rate of
health-care-associated MRSA bloodstream infection, health-care-associated clostridium difficile infection, and
health-care-associated Vancomycin-resistant enterococcal bloodstream infection, at each health facility in
California, including information on the number of inpatient days.

(c) Any information reported publicly as required under this section shall meet all of the following
requirements:

(1) The department shall follow a risk adjustment process that is consistent with the federal Centers for Disease
Control and Prevention's National Healthcare Safety Network (NHSN), or its successor, risk adjustment, and
use its definitions, unless the department adopts, by regulation, a fair and equitable risk adjustment process that
is consistent with the recommendations of the Healthcare Associated Infection Advisory Committee (HAI-AC),
established pursuant to Section 1288.5, or its successor.

(2) For purposes of reporting, as required in subdivisions (a) and (b), an infection shall be reported using the
NHSN definitions unless the department accepts the recommendation of the HAI-AC or its successor.

(3) If the federal Centers for Disease Control and Prevention do not use a public reporting model for specific
health-care-acquired infections, then the department shall base its public reporting of incidence rate on the
number of inpatient days for infection reporting, or the number of specified device days for relevant
device-related infections, and the number of specified surgeries conducted for surgical site infection reporting,
unless the department adopts a public reporting model that is consistent with recommendations of the HAI-AC
or its successor.

(d) Health facilities that report data pursuant to the system shall report this data to the NHSN and the
department, as appropriate.
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§ 1288.6. Written report by general acute care hospitals examining existing resources and evaluating
infection surveillance and prevention 
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(a)(1) Each general acute care hospital, in collaboration with infection prevention and control professionals, and
with the participation of senior health care facility leadership shall, as a component of its strategic plan, at least
once every three years, prepare a written report that examines the hospital's existing resources and evaluates the
quality and effectiveness of the hospital's infection surveillance and prevention program.

(2) The report shall evaluate and include information on all of the following:

(A) The risk and cost of the number of invasive patient procedures performed at the hospital.

(B) The number of intensive care beds.



(C) The number of emergency department visits to the hospital.

(D) The number of outpatient visits by departments.

(E) The number of licensed beds.

(F) Employee health and occupational health measures implemented at the hospital.

(G) Changing demographics of the community being served by the hospital.

(H) An estimate of the need and recommendations for additional resources for infection prevention and control
programs necessary to address the findings of the plan.

(3) The report shall be updated annually, and shall be revised at regular intervals, if necessary, to accommodate
technological advances and new information and findings contained in the triennial strategic plan with respect
to improving disease surveillance and the prevention of HAI.

(b) Each general acute care hospital that uses central venous catheters (CVCs) shall implement policies and
procedures to prevent occurrences of health care associated infection, as recommended by the Centers for
Disease Control and Prevention intravascular bloodstream infection guidelines or other evidence-based national
guidelines, as recommended by the advisory committee.  A general acute care hospital that uses CVCs shall
internally report CVC associated blood stream infection rates in intensive care units, utilizing device days to
calculate the rate for each type of intensive care unit, to the appropriate medical staff committee of the hospital
on a regular basis.
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By July 1, 2007, the department shall require that each general acute care hospital, in accordance with the
Centers for Disease Control guidelines, take all of the following actions:

(a) Annually offer onsite influenza vaccinations, if available, to all hospital employees at no cost to the
employee.  Each general acute care hospital shall require its employees to be vaccinated, or if the employee
elects not to be vaccinated, to declare in writing that he or she has declined the vaccination.

(b) Institute respiratory hygiene and cough etiquette protocols, develop and implement procedures for the



isolation of patients with influenza, and adopt a seasonal influenza plan.

(c) Revise an existing or develop a new disaster plan that includes a pandemic influenza component.  The plan
shall also document any actual or recommended collaboration with local, regional, and state public health
agencies or officials in the event of an influenza pandemic.
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§ 1288.8. Actions to be taken by the department to protect against health care associated infection; report
and data submission by general acute care hospitals; recommendations by Healthcare Associated
Infection Advisory Committee 
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(a) By January 1, 2008, the department shall take all of the following actions to protect against health care
associated infection (HAI) in general acute care hospitals statewide:

(1) Implement an HAI surveillance and prevention program designed to assess the department's resource needs,
educate health facility evaluator nurses in HAI, and educate department staff on methods of implementing
recommendations for disease prevention.

(2) Investigate the development of electronic reporting databases and report its findings to the HAI advisory
committee established pursuant to Section 1288.5.

(3) Revise existing and adopt new administrative regulations, as necessary, to incorporate current Centers for
Disease Control and Prevention guidelines and standards for HAI prevention.

(4) Require that general acute care hospitals develop a process for evaluating the judicious use of antibiotics,
the results of which shall be monitored jointly by appropriate representatives and committees involved in
quality improvement activities.

(b) On and after January 1, 2008, each general acute care hospital shall implement and annually report to the
department on its implementation of infection surveillance and infection prevention process measures that have
been recommended by the Centers for Disease Control and Prevention (CDC) Healthcare Infection Control
Practices Advisory Committee, as suitable for a mandatory public reporting program.  Initially, these process
measures shall include the CDC guidelines for central line insertion practices, surgical antimicrobial
prophylaxis, and influenza vaccination of patients and healthcare personnel.  In consultation with the advisory
committee established pursuant to Section 1288.5, the department shall make this information public no later



than six months after receiving the data.

(c) The Healthcare Associated Infection Advisory Committee shall make recommendations for phasing in the
implementation and public reporting of additional process measures and outcome measures by January 1, 2008,
and, in doing so, shall consider the measures recommended by the CDC.

(d) Each general acute care hospital shall also submit data on implemented process measures to the National
Healthcare Safety Network of the CDC, or to any other scientifically valid national HAI reporting system based
upon the recommendation of the Centers for Disease Control (CDC) Healthcare Infection Control Practices
Advisory Committee.  Hospitals shall utilize the Centers for Disease Control and Prevention definitions and
methodology for surveillance of HAI. Hospitals participating in the California Hospital Assessment and
Reporting Task Force (CHART) shall publicly report those HAI measures as agreed to by all CHART hospitals.
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§ 1288.8. Actions to be taken by the department to protect against HAI; report and data submission by
general acute care hospitals; recommendations by Advisory Committee; infection surveillance,
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(a) By January 1, 2008, the department shall take all of the following actions to protect against HAI in general
acute care hospitals statewide:

(1) Implement an HAI surveillance and prevention program designed to assess the department's resource needs,
educate health facility evaluator nurses in HAI, and educate department staff on methods of implementing
recommendations for disease prevention.

(2) Revise existing and adopt new administrative regulations, as necessary, to incorporate current federal
Centers for Disease Control and Prevention (CDC) guidelines and standards for HAI prevention.

(3) Require that general acute care hospitals develop a process for evaluating the judicious use of antibiotics,
the results of which shall be monitored jointly by appropriate representatives and committees involved in
quality improvement activities.

(b) On and after January 1, 2008, each general acute care hospital shall implement and annually report to the
department on its implementation of infection surveillance and infection prevention process measures that have
been recommended by the federal Centers for Disease Control and Prevention Healthcare Infection Control



Practices Advisory Committee, as suitable for a mandatory public reporting program.  Initially, these process
measures shall include the CDC guidelines for central line insertion practices, surgical antimicrobial
prophylaxis, and influenza vaccination of patients and healthcare personnel.  In consultation with the advisory
committee, the department shall make this information public no later than six months after receiving the data.

(c) The advisory committee shall make recommendations for phasing in the implementation and public
reporting of additional process measures and outcome measures by January 1, 2008, and, in doing so, shall
consider the measures recommended by the CDC.

(d) Each general acute care hospital shall also submit data on implemented process measures to the National
Healthcare Safety Network of the CDC, or to any other scientifically valid national HAI reporting system based
upon the recommendation of the federal Centers for Disease Control and Prevention Healthcare Infection
Control Practices Advisory Committee or to another scientifically valid reporting database, as determined by
the department based on the recommendations of the HAI-AC. Hospitals shall utilize the federal Centers for
Disease Control and Prevention definitions and methodology for surveillance of HAI. Hospitals participating in
the California Hospital Assessment and Reporting Task Force (CHART) shall publicly report those HAI
measures as agreed to by all CHART hospitals.

(e) In addition to the requirements in subdivision (a), the department shall establish an infection surveillance,
prevention, and control program to do all of the following:

(1) Designate infection prevention professionals to serve as consultants to the licensing and certification
program.

(2) Provide education and training to department health facility evaluator nurses and consultants to effectively
survey hospitals for compliance with infection surveillance, prevention, and control recommendations, as well
as state and federal statutes and regulations.

(3) By January 1, 2011, in consultation with the HAI-AC, develop a scientifically valid statewide electronic
reporting system or utilize an existing scientifically valid database system capable of receiving electronically
transmitted reports from hospitals related to HAI.

(4) Provide current infection prevention and control information to the public on the Internet.

(5) Beginning January 1, 2011, provide to the Governor, the Legislature, and the Chairs of the Senate
Committee on Health and Assembly Committee on Health, and post on the department's Web site, an annual
report of publicly reported HAI infection information received and reported pursuant to this article.
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§ 1288.9. Secondary surgical site infection procedures; CDC guidelines; compliance evaluation 
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By January 1, 2009, the department shall do all of the following:

(a) Require each general acute care hospital to develop, implement, and periodically evaluate compliance with
policies and procedures to prevent secondary surgical site infections (SSI).  The results of this evaluation shall
be monitored by the infection prevention committee and reported to the surgical committee of the hospital.

(b) Require each general acute care hospital to develop policies and procedures to implement the current
Centers for Disease Control and Prevention guidelines and Institute for Healthcare Improvement (IHI) process
measures designed to prevent ventilator associated pneumonia.

(c) During surveys, evaluate the facility's compliance with existing policies and procedures to prevent HAI,
including any externally or internally reported HAI process and outcome measures.

CREDIT(S)
(Added by Stats.2006, c. 526 (S.B.739), § 2.)

Historical Notes

Historical And Statutory Notes

Legislative findings and declarations and a reimbursement provision relating to Stats.2006, c. 526
(S.B.739), see Historical and Statutory Notes under Health and Safety Code § 1288.5.

Research References

Cross References

"General acute care hospital" defined for purposes of this Chapter, see Health and Safety Code §
1250.

§ 1288.95. Hospital epidemiologist or infection surveillance, prevention, and control program committee
chairperson; continuing medical education; training of specified staff, contractors, and temporary
employees 

     •     Historical Notes

(a) No later than January 1, 2010, a physician designated as a hospital epidemiologist or infection surveillance,
prevention, and control committee chairperson shall participate in a continuing medical education (CME)
training program offered by the federal Centers for Disease Control and Prevention (CDC) and the Society for
Healthcare Epidemiologists of America, or other recognized professional organization.  The CME program
shall be specific to infection surveillance, prevention, and control.  Documentation of attendance shall be placed



in the physician's credentialing file.

(b) Beginning January 2010, all staff and contract physicians and all other licensed independent contractors,
including, but not limited to, nurse practitioners and physician assistants, shall be trained in methods to prevent
transmission of HAI, including, but not limited to, MRSA and Clostridium difficile infection.

(c) By January 2010, all permanent and temporary hospital employees and contractual staff, including students,
shall be trained in hospital-specific infection prevention and control policies, including, but not limited to, hand
hygiene, facility-specific isolation procedures, patient hygiene, and environmental sanitation procedures.  The
training shall be given annually and when new policies have been adopted by the infection surveillance,
prevention, and control committee.

(d) Environmental services staff shall be trained by the hospital and shall be observed for compliance with
hospital sanitation measures.  The training shall be given at the start of employment, when new prevention
measures have been adopted, and annually thereafter.  Cultures of the environment may be randomly obtained
by the hospital to determine compliance with hospital sanitation procedures.

CREDIT(S)
(Added by Stats.2008, c. 294 (S.B.158), § 7.)

Historical Notes

Historical And Statutory Notes

2008 Legislation
For legislative findings, declarations, and intent, and cost reimbursement provisions relating to

Stats.2008, c. 294 (S.B.158), see Historical and Statutory Notes under Health and Safety Code §
1279.6.

Article 4. Offenses

Historical Notes

General Notes

2008 Main Volume
Article 4 was added by Stats.1973, c. 1202, p. 2572, § 2.

§ 1289. Transactions involving resident's property; requirements; ombudsman witness; effect of
violations; exemption; civil penalty; offense 

(a) No owner, employee, agent, or consultant of a long-term health care facility, as defined in Section 1418, or
member of his or her immediate family, or representative of a public agency or organization operating within
the long-term health care facility with state, county, or city authority, or member of his or her immediate family,
shall purchase or receive any item or property with a fair market value of more than one hundred dollars ($100)
from a resident in the long-term health care facility, unless the purchase or receipt is made or conducted in the
presence of a representative of the Office of the State Long-Term Care Ombudsman, as defined in subdivision
(c) of Section 9701 of the Welfare and Institutions Code.  The role of the ombudsman is to witness the
transaction and to question the resident and others as appropriate, about the transaction.  The ombudsman may
submit written comments pertaining to the transaction into the health records of the resident.  The Office of the



State Long-Term Care Ombudsman shall establish guidelines concerning activities of ombudsmen pursuant to
this section.  Additionally, the transaction described in this subdivision shall be recorded by the facility in the
health records of the resident.  The record of the transaction shall include the name and address of the
purchaser, date and location of the transaction, description of property sold, and purchase price.  The instrument
shall include signatures of the resident, the purchaser, and the witnessing ombudsman.

(b) Any owner, employee, agent, or consultant of a long-term health care facility, or member of his or her
immediate family, or representative of a public agency or organization operating within the long-term health
care facility with state, county, or city authority, or member of his or her immediate family, who violates
subdivision (a) shall be required to return the item or property he or she purchased to the person from whom it
was purchased, if he or she still possesses it.  If the employee no longer possesses the item or property, he or
she shall pay the person who sold the item or property the fair market value at the time he or she would
otherwise be required to return the property.

(c) Craft items, which are those items made by residents of a long-term health care facility, are exempt from the
provisions of this section.

(d) Any violation of this section shall be subject to a civil penalty not to exceed one thousand dollars ($1,000)
which shall be enforced by the Department of Aging.  The Department of Aging may bring a cause of action in
a court of competent jurisdiction to enforce the provisions of this subdivision.

(e) Notwithstanding Section 1290, any person who violates this section is guilty of an infraction and shall be
punished by a fine of not more than one hundred dollars ($100).

CREDIT(S)
(Added by Stats.1984, c. 1182, § 1.)

§ 1289.3. Failure to safeguard patient property; reimbursement; citation 

     •     Historical Notes

(a) A long-term health care facility, as defined in Section 1418, which fails to make reasonable efforts to
safeguard patient property shall reimburse a patient for or replace stolen or lost patient property at its then
current value.  The facility shall be presumed to have made reasonable efforts to safeguard patient property if
the facility has shown clear and convincing evidence of its efforts to meet each of the requirements specified in
Section 1289.4.  The presumption shall be a rebuttable presumption, and the resident or the resident's
representative may pursue this matter in any court of competent jurisdiction.

(b) A citation shall be issued if the long-term health care facility has no program in place or if the facility has
not shown clear and convincing evidence of its efforts to meet all of the requirements set forth in Section
1289.4.  The department shall issue a deficiency in the event that the manner in which the policies have been
implemented is inadequate or the individual facility situation warrants additional theft and loss protections.

(c) The department shall not determine that a long-term health care facility's program is inadequate based solely
on the occasional occurrence of theft or loss in a facility.

CREDIT(S)
(Added by Stats.1987, c. 1235, § 2.)

Historical Notes

Historical And Statutory Notes

2008 Main Volume



Section 1 of Stats.1987, c. 1235, provides:
"The Legislature finds and declares all of the following:
"(a) A serious problem of theft and loss of resident's personal belongings exists in nursing facilities

throughout California.
"(b) There is presently inadequate enforcement or monitoring in facilities to help safeguard resident's

valuables.
"(c) Therefore, it is the intent of the Legislature, while recognizing that the problem cannot be

completely eliminated, to establish requirements that facilities shall follow in an attempt to
significantly reduce the incidence of theft and loss."

Collateral References:

Cal Jur 3d Heal Art §57

§ 1289.4. Theft and loss programs 

     •     Historical Notes     •     Research References

A theft and loss program shall be implemented by the long-term health care facilities within 90 days after
January 1, 1988.  The program shall include all of the following:

(a) Establishment and posting of the facility's policy regarding theft and investigative procedures.

(b) Orientation to the policies and procedures for all employees within 90 days of employment.

(c) Documentation of lost and stolen patient property with a value of twenty-five dollars ($25) or more and,
upon request, the documented theft and loss record for the past 12 months shall be made available to the State
Department of Public Health, the county health department or law enforcement agencies, and to the office of the
State Long-Term Care Ombudsman in response to a specific complaint.  The documentation shall include, but
not be limited to, the following:

(1) A description of the article.

(2) Its estimated value.

(3) The date and time the theft or loss was discovered.

(4) If determinable, the date and time the loss or theft occurred.

(5) The action taken.

(d) A written patient personal property inventory is established upon admission and retained during the
resident's stay in the long-term health care facility.  A copy of the written inventory shall be provided to the
resident or the person acting on the resident's behalf.  Subsequent items brought into or removed from the
facility shall be added to or deleted from the personal property inventory by the facility at the written request of
the resident, the resident's family, a responsible party, or a person acting on behalf of a resident.  The facility
shall not be liable for items which have not been requested to be included in the inventory or for items which
have been deleted from the inventory.  A copy of a current inventory shall be made available upon request to
the resident, responsible party, or other authorized representative.  The resident, resident's family, or a
responsible party may list those items that are not subject to addition or deletion from the inventory, such as
personal clothing or laundry, that are subject to frequent removal from the facility.

(e) Inventory and surrender of the resident's personal effects and valuables upon discharge to the resident or
authorized representative in exchange for a signed receipt.

(f) Inventory and surrender of personal effects and valuables following the death of a resident to the authorized



representative in exchange for a signed receipt.  Immediate notice to the public administrator of the county upon
the death of a resident without known next of kin as provided in Section 7600.5 of the Probate Code.

(g) Documentation, at least semiannually, of the facility's efforts to control theft and loss, including the review
of theft and loss documentation and investigative procedures and results of the investigation by the
administrator and, when feasible, the resident council.

(h) Establishment of a method of marking, to the extent feasible, personal property items for identification
purposes upon admission and, as added to the property inventory list, including engraving of dentures and
tagging of other prosthetic devices.

(i) Reports to the local law enforcement agency within 36 hours when the administrator of the facility has
reason to believe patient property with a then-current value of one hundred dollars ($100) or more has been
stolen.  Copies of those reports for the preceding 12 months shall be made available to the State Department of
Public Health and law enforcement agencies.

(j) Maintenance of a secured area for patients' property which is available for safekeeping of patient property
upon the request of the patient or the patient's responsible party.  Provide a lock for the resident's bedside
drawer or cabinet upon request of and at the expense of the resident, the resident's family, or authorized
representative.  The facility administrator shall have access to the locked areas upon request.

(k) A copy of this section and Sections 1289.3 and 1289.5 is provided by a facility to all of the residents and
their responsible parties, and, available upon request, to all of the facility's prospective residents and their
responsible parties.

(l) Notification to all current residents and all new residents, upon admission, of the facility's policies and
procedures relating to the facility's theft and loss prevention program.

CREDIT(S)
(Added by Stats.1987, c. 1235, § 3.  Amended by Stats.1988, c. 1199, § 22, operative July 1, 1989; Stats.2010,
c. 328 (S.B.1330), § 112.)

Historical Notes

Law Revision Commission Comments

Section 1289.4 is amended to correct a section reference. [19 Cal.L.Rev.Comm.Reports 1040 (1988)].

Historical And Statutory Notes

2008 Main Volume
For legislative findings and declarations relating to the 1987 addition, see Historical and Statutory Notes

under Health and Safety Code § 1289.3.
The 1988 amendment rewrote the second sentence of subd.(f), which read: "Immediate written notice to

the public administrator of the county upon the death of a resident without a representative or known
heirs as specified by Section 1145 of the California Probate Code".

2010 Legislation
Stats.2010, c. 328 (S.B.1330), made nonsubstantive changes to maintain the code.
Subordination of legislation by Stats.2010, c. 328 (S.B.1330), to other 2010 legislation, see Historical

and Statutory Notes under Business and Professions Code § 31.

Research References

Cross References



Department of Health Services, generally, see Health and Safety Code §§ 100100 et seq.
2008 Main Volume

Collateral References:

Cal Jur 3d Heal Art §57

§ 1289.5. Contracts of admission; lesser standards of responsibility prohibited 

     •     Historical Notes

No provision of a contract of admission, which includes all documents which a resident or his or her
representative is required to sign at the time of, or as a condition of, admission to a long-term health care
facility, shall require or imply a lesser standard of responsibility for the personal property of residents than is
required by law.

CREDIT(S)
(Added by Stats.1987, c. 1235, § 4.)

Historical Notes

Historical And Statutory Notes

2008 Main Volume
For legislative findings and declarations relating to the 1987 addition, see Historical and Statutory Notes

under Health and Safety Code § 1289.3.

Collateral References:

Cal Jur 3d Heal Art §57

Article 6.5. Release Of Sex Offender To Long-Term Health Care Facility

§ 1312. Notice required before release of sex offender to long-term health care facility 

     •     Historical Notes     •     Research References

Before a person who is required to register as a sex offender under Section 290 of the Penal Code is released
into a long-term health care facility, as defined in Section 1418, the Department of Corrections and
Rehabilitation, the State Department of Mental Health, or any other official in charge of the place of
confinement, shall notify the facility, in writing, that the sex offender is being released to reside at the facility.

CREDIT(S)
(Added by Stats.2005, c. 466 (A.B.217), § 1.  Amended by Stats.2006, c. 538 (S.B.1852), § 352.)

Historical Notes

Historical And Statutory Notes

Section 2 of Stats.2005, c. 466 (A.B.217), provides:
"SEC. 2. If the Commission on State Mandates determines that this act contains costs mandated by the



state, reimbursement to local agencies and school districts for those costs shall be made pursuant to
Part 7 (commencing with Section 17500) of Division 4 of Title 2 of the Government Code."

Former § 1312, added by Stats.1986, c. 22, § 1, relating to a demonstration project for Alzheimer's
disease institutes, was repealed by Stats.1996, c. 1096 (S.B.1895), § 1; Stats.1996, c. 1097
(A.B.2800), § 1.  For provisions relating to the Alzheimer's Day Care-Resource Center Program, see
Welfare and Institutions Code § 9542.

Former § 1312, added by Stats.1972, c. 1148, § 3, relating to health-care facilities exempt from
regulations, was repealed by Stats.1973, c. 1202, § 1.  See Health and Safety Code § 1270.

Stats.2006, c. 538 (S.B.1852), made nonsubstantive changes to maintain the code.
Subordination of legislation by Stats.2006, c. 538 (S.B.1852), to other 2006 legislation, see Historical

and Statutory Notes under Business and Professions Code § 690.

Research References

Cross References

Department of Corrections, generally, see Penal Code §§ 5000 et seq.
Department of Mental Health, generally, see Welfare and Institutions Code §§ 4000 et seq.

Article 7. Other Services

§ 1316.5. Clinical psychologists; health facility rules for medical staff membership and clinical privileges;
report to Legislature; appointments; use of facilities 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a)(1) Each health facility owned and operated by the state offering care or services within the scope of practice
of a psychologist shall establish rules and medical staff bylaws that include provisions for medical staff
membership and clinical privileges for clinical psychologists within the scope of their licensure as
psychologists, subject to the rules and medical staff bylaws governing medical staff membership or privileges
as the facility shall establish.  The rules and regulations shall not discriminate on the basis of whether the staff
member holds an M.D., D.O., D.D.S., D.P.M., or doctoral degree in psychology within the scope of the
member's respective licensure.  Each of these health facilities owned and operated by the state shall establish a
staff comprised of physicians and surgeons, dentists, podiatrists, psychologists, or any combination thereof, that
shall regulate the admission, conduct, suspension, or termination of the staff appointment of psychologists
employed by the health facility.

(2) With regard to the practice of psychology in health facilities owned and operated by the state offering care
or services within the scope of practice of a psychologist, medical staff status shall include and provide for the
right to pursue and practice full clinical privileges for holders of a doctoral degree of psychology within the
scope of their respective licensure.  These rights and privileges shall be limited or restricted only upon the basis
of an individual practitioner's demonstrated competence.  Competence shall be determined by health facility
rules and medical staff bylaws that are necessary and are applied in good faith, equally and in a
nondiscriminatory manner, to all practitioners, regardless of whether they hold an M.D., D.O., D.D.S., D.P.M.,
or doctoral degree in psychology.

(3) Nothing in this subdivision shall be construed to require a health facility owned and operated by the state to
offer a specific health service or services not otherwise offered.  If a health service is offered in such a health
facility that includes provisions for medical staff membership and clinical privileges for clinical psychologists,
the facility shall not discriminate between persons holding an M.D., D.O., D.D.S., D.P.M., or doctoral degree in



psychology who are authorized by law to perform the service within the scope of the person's respective
licensure.

(4) The rules and medical staff bylaws of a health facility owned and operated by the state that include
provisions for medical staff membership and clinical privileges for medical staff and duly licensed clinical
psychologists shall not discriminate on the basis of whether the staff member holds an M.D., D.O., D.D.S.,
D.P.M., or doctoral degree in psychology within the scope of the member's respective licensure.  The health
facility staff of these health facilities who process, review, evaluate, and determine qualifications for staff
privileges for medical staff shall include, if possible, staff members who are clinical psychologists.

(b)(1) The rules of a health facility not owned or operated by this state may enable the appointment of clinical
psychologists on the terms and conditions that the facility shall establish.  In these health facilities, clinical
psychologists may hold membership and serve on committees of the medical staff and carry professional
responsibilities consistent with the scope of their licensure and their competence, subject to the rules of the
health facility.

(2) Nothing in this subdivision shall be construed to require a health facility not owned or operated by this state
to offer a specific health service or services not otherwise offered.  If a health service is offered by a health
facility with both licensed physicians and surgeons and clinical psychologists on the medical staff, which both
licensed physicians and surgeons and clinical psychologists are authorized by law to perform, the service may
be performed by either, without discrimination.

(3) This subdivision shall not prohibit a health facility that is a clinical teaching facility owned or operated by a
university operating a school of medicine from requiring that a clinical psychologist have a faculty teaching
appointment as a condition for eligibility for staff privileges at that facility.

(4) In any health facility that is not owned or operated by this state that provides staff privileges to clinical
psychologists, the health facility staff who process, review, evaluate, and determine qualifications for staff
privileges for medical staff shall include, if possible, staff members who are clinical psychologists.

(c) No classification of health facilities by the department, nor any other classification of health facilities based
on quality of service or otherwise, by any person, body, or governmental agency of this state or any subdivision
thereof shall be affected by a health facility's provision for use of its facilities by duly licensed clinical
psychologists, nor shall any classification of these facilities be affected by the subjection of the psychologists to
the rules and regulations of the organized professional staff.  No classification of health facilities by any
governmental agency of this state or any subdivision thereof pursuant to any law, whether enacted prior or
subsequent to the effective date of this section, for the purposes of ascertaining eligibility for compensation,
reimbursement, or other benefit for treatment of patients shall be affected by a health facility's provision for use
of its facilities by duly licensed clinical psychologists, nor shall any classification of these facilities be affected
by the subjection of the psychologists to the rules and regulations of the organized professional staff which
govern the psychologists' use of the facilities.

(d) "Clinical psychologist," as used in this section, means a psychologist licensed by this state who meets both
of the following requirements:

(1) Possesses an earned doctorate degree in psychology from an educational institution meeting the criteria of
subdivision (b) of Section 2914 of the Business and Professions Code.

(2) Has not less than two years clinical experience in a multidisciplinary facility licensed or operated by this or
another state or by the United States to provide health care, or, is listed in the latest edition of the National
Register of Health Service Providers in Psychology, as adopted by the Council for the National Register of
Health Service Providers in Psychology.

(e) Nothing in this section is intended to expand the scope of licensure of clinical psychologists.
Notwithstanding the Ralph C. Dills Act (Chapter 10.3 (commencing with Section 3512) of Division 4 of Title 1
of the Government Code), the Public Employment Relations Board is precluded from creating any additional



bargaining units for the purpose of exclusive representation of state psychologist employees that might result
because of medical staff membership and/or privilege changes for psychologists due to the enactment of
provisions by Assembly Bill No. 3141 of the 1995-96 Regular Session.

(f) The State Department of Mental Health, the State Department of Developmental Services, and the
Department of Corrections shall report to the Legislature no later than January 1, 2006, on the impact of
medical staff membership and privileges for clinical psychologists on quality of care, and on cost-effectiveness
issues.

CREDIT(S)
(Added by Stats.1978, c. 116, § 2.  Amended by Stats.1980, c. 730, p. 2178, § 1; Stats.1996, c. 826 (A.B.3141),
§ 1; Stats.1998, c. 717 (A.B.947), § 1; Stats.2003, c. 230 (A.B.1762), § 4.5, eff. Aug. 11, 2003.)

Historical Notes

Historical And Statutory Notes

2008 Main Volume
Section 1 of Stats.1978, c. 116, provides:
"The Legislature finds and declares that treatment of psychological problems of persons residing within

the community would in some cases be advanced by temporary hospitalization.  The interests of the
people of this state demand that all appropriate resources, including inpatient facilities, be available
to assist in the diagnosis, prevention, treatment, and amelioration of psychological problems and
emotional and mental disorders.  However, a branch of healing arts predominantly concerned with
such afflictions, psychology, is under present law, unduly restricted in its access to, and utilization
of, health facilities.  As a result, many patients under the care of a psychologist, when admitted to a
hospital, cannot continue to receive care from the therapist of their choice.  Additionally, greater
availability of licensed psychologists within health facilities would enable improved coordination
with the medical profession and provide opportunities for enhanced treatment of medical patients,
particularly with respect to the behavioral aspects of illness and patient management, such as
counseling pre-operative and terminally ill patients, management of chronic pain, and treatment of
emotional and behavior disorders of children.

"The Legislature further finds and declares that psychology is an independent health profession, as set
forth and prescribed by the Psychology Licensing Law.  The role of the psychologist as a primary
provider of mental health care has been repeatedly recognized at both the state and federal levels of
government.  In the institutional setting, psychologists play a vital role in the clinical operation and
program direction of the state hospitals and county Short-Doyle programs.

"It is, therefore, the intent of the Legislature, in enacting this act, to authorize health facilities on local
determination to make inpatient care available for psychological patients and to expand staff and
professional service that may be offered by health facilities to include licensed psychologists having
appropriate training and clinical experience."

For letter relating to legislative intent of A.B. 3141 (Stats.1996, c. 826), see Assembly Daily Journal,
1995-96 reg. sess., at 7900 (July 10, 1996).

For letter of intent regarding Stats.2003, c. 230 (A.B.1762), see Historical and Statutory Notes under
Health and Safety Code § 1266.

For Governor's signing message and other legislative provisions regarding Stats.2003, c. 230
(A.B.1762), see Historical and Statutory Notes under Health and Safety Code § 1266.

Another § 1316.5, added by Stats.1996, c. 826 (A.B.3141), § 2, operative Jan. 1, 2002, amended by
Stats.1998, c. 717 (A.B.947), § 2, operative Jan. 1, 2007, relating to clinical psychologists and
appointments and use of facilities, was repealed by Stats.2003, c. 230 (A.B.1762), § 4.6, eff. Aug.
11, 2003.



Research References

Cross References

Department of Corrections, generally, see Penal Code §§ 5000 et seq.
Department of Developmental Services, see Welfare and Institutions Code §§ 4400 et seq.
Department of Mental Health, generally, see Welfare and Institutions Code §§ 4000 et seq.
General acute care hospitals or acute psychiatric hospitals, detention or release, persons exhibiting

mental disorders, see Health and Safety Code § 1799.111.
"Health facility" defined for purposes of this Chapter, see Health and Safety Code § 1250.
Mental health treatment or counseling services, involvement of parents or guardian of minor, see

Family Code § 6924.
Parolee convicted of stalking, specialized parole supervision program, specialized services, see

Penal Code § 646.94.

Code Of Regulations References

Chemical dependency recovery hospitals, medical staff, see 22 Cal. Code of Regs. § 79303.
Psychiatric unit, see 22 Cal. Code of Regs. § 70577.

Notes Of Decisions

Construction and application 1
Diagnosis and treatment 2

1. Construction and application

Licensed psychologists do not come within the class of healing arts practitioners for whom clinical laboratories
may provide testing services under Bus. & Prof.C. §§ 1242, 1288. 66 Op.Atty.Gen. 302, 9-29-83.

2. Diagnosis and treatment

Appeals court improperly interpreted this section by imposing additional requirement that physician must first
determine there is no physical basis for patient's condition before psychologist can treat mental conditions.
California Assn. of Psychology Providers v. Rank (1990) 270 Cal.Rptr. 796, 51 Cal.3d 1, 793 P.2d 2, modified
on denial of rehearing. Health  165

Authority of psychologists to carry responsibility for diagnosis and treatment of mental patients implies
authority to admit patients to hospital for those purposes. California Assn. of Psychology Providers v. Rank
(1990) 270 Cal.Rptr. 796, 51 Cal.3d 1, 793 P.2d 2, modified on denial of rehearing. Health  165

Regulation providing that psychiatrists were solely responsible for diagnosis and treatment plans for mental
patients in hospitals was void in face of this section providing that a service which either licensed physicians
and surgeons or clinical psychologists were authorized by law to perform could be performed by either without
discrimination, and providing that either group could carry professional responsibilities consistent with scope of
licensure. California Assn. of Psychology Providers v. Rank (1990) 270 Cal.Rptr. 796, 51 Cal.3d 1, 793 P.2d 2,
modified on denial of rehearing. Health  165

A clinical psychologist holding membership on the medical staff of a health facility may, subject to the rules of
the facility, and in order to protect the patient from injury to self or others, order temporary restraint but not
seclusion in the case of an intermediate care facility for the developmentally disabled or intermediate care
facility for the developmentally disabled — habilitative, and both restraint and seclusion in the case of a



psychiatric health facility. 78 Op.Atty.Gen. 121, May 11, 1995.

Chapter 2.2. Health Care Service Plans

Article 5. Standards

§ 1373. Plan contract coverage; Medi-Cal or Medicaid benefits not to be excepted; sterilization
operations or procedures; spouse or dependents; termination of coverage of dependent child upon
attainment of limiting age; following termination of employment; handicapped persons; mental health or
vision care; arbitration; dependent children over 26 who are full-time students 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) A plan contract may not provide an exception for other coverage if the other coverage is entitlement to
Medi-Cal benefits under Chapter 7 (commencing with Section 14000) or Chapter 8 (commencing with Section
14200) of Part 3 of Division 9 of the Welfare and Institutions Code, or Medicaid benefits under Subchapter 19
(commencing with Section 1396) of Chapter 7 of Title 42 of the United States Code.

Each plan contract shall be interpreted not to provide an exception for the Medi-Cal or Medicaid benefits.

A plan contract shall not provide an exemption for enrollment because of an applicant's entitlement to Medi-Cal
benefits under Chapter 7 (commencing with Section 14000) or Chapter 8 (commencing with Section 14200) of
Part 3 of Division 9 of the Welfare and Institutions Code, or Medicaid benefits under Subchapter 19
(commencing with Section 1396) of Chapter 7 of Title 42 of the United States Code.

A plan contract may not provide that the benefits payable thereunder are subject to reduction if the individual
insured has entitlement to the Medi-Cal or Medicaid benefits.

(b) A plan contract that provides coverage, whether by specific benefit or by the effect of general wording, for
sterilization operations or procedures shall not impose any disclaimer, restriction on, or limitation of, coverage
relative to the covered individual's reason for sterilization.

As used in this section, "sterilization operations or procedures" shall have the same meaning as that specified in
Section 10120 of the Insurance Code.

(c) Every plan contract that provides coverage to the spouse or dependents of the subscriber or spouse shall
grant immediate accident and sickness coverage, from and after the moment of birth, to each newborn infant of
any subscriber or spouse covered and to each minor child placed for adoption from and after the date on which
the adoptive child's birth parent or other appropriate legal authority signs a written document, including, but not
limited to, a health facility minor release report, a medical authorization form, or a relinquishment form,
granting the subscriber or spouse the right to control health care for the adoptive child or, absent this written
document, on the date there exists evidence of the subscriber's or spouse's right to control the health care of the
child placed for adoption.  No plan may be entered into or amended if it contains any disclaimer, waiver, or
other limitation of coverage relative to the coverage or insurability of newborn infants of, or children placed for
adoption with, a subscriber or spouse covered as required by this subdivision.

(d)(1) Every plan contract that provides that coverage of a dependent child of a subscriber shall terminate upon
attainment of the limiting age for dependent children specified in the plan, shall also provide that attainment of
the limiting age shall not operate to terminate the coverage of the child while the child is and continues to meet



both of the following criteria:

(A) Incapable of self-sustaining employment by reason of a physically or mentally disabling injury, illness, or
condition.

(B) Chiefly dependent upon the subscriber for support and maintenance.

(2) The plan shall notify the subscriber that the dependent child's coverage will terminate upon attainment of the
limiting age unless the subscriber submits proof of the criteria described in subparagraphs (A) and (B) of
paragraph (1) to the plan within 60 days of the date of receipt of the notification.  The plan shall send this
notification to the subscriber at least 90 days prior to the date the child attains the limiting age.  Upon receipt of
a request by the subscriber for continued coverage of the child and proof of the criteria described in
subparagraphs (A) and (B) of paragraph (1), the plan shall determine whether the child meets that criteria before
the child attains the limiting age.  If the plan fails to make the determination by that date, it shall continue
coverage of the child pending its determination.

(3) The plan may subsequently request information about a dependent child whose coverage is continued
beyond the limiting age under this subdivision but not more frequently than annually after the two-year period
following the child's attainment of the limiting age.

(4) If the subscriber changes carriers to another plan or to a health insurer, the new plan or insurer shall
continue to provide coverage for the dependent child.  The new plan or insurer may request information about
the dependent child initially and not more frequently than annually thereafter to determine if the child continues
to satisfy the criteria in subparagraphs (A) and (B) of paragraph (1).  The subscriber shall submit the
information requested by the new plan or insurer within 60 days of receiving the request.

(5)(A) Except as set forth in subparagraph (B), under no circumstances shall the limiting age be less than 26
years of age with respect to plan years beginning on or after September 23, 2010.

(B) For plan years beginning before January 1, 2014, a group health care service plan contract that qualifies as a
grandfathered health plan under Section 1251 of the federal Patient Protection and Affordable Care Act (Public
Law 111-148) 1and that makes available dependent coverage of children may exclude from coverage an adult
child who has not attained the age of 26 years only if the adult child is eligible to enroll in an eligible
employer-sponsored health plan, as defined in Section 5000A(f)(2) of the Internal Revenue Code, 2 other than a
group health plan of a parent.

(C)(i) With respect to a child (I) whose coverage under a group or individual plan contract ended, or who was
denied or not eligible for coverage under a group or individual plan contract, because under the terms of the
contract the availability of dependent coverage of children ended before the attainment of 26 years of age, and
(II) who becomes eligible for that coverage by reason of the application of this paragraph, the health care
service plan shall give the child an opportunity to enroll that shall continue for at least 30 days.  This
opportunity and the notice described in clause (ii) shall be provided not later than the first day of the first plan
year beginning on or after September 23, 2010, consistent with the federal Patient Protection and Affordable
Care Act (Public Law 111-148), as amended by the federal Health Care and Education Reconciliation Act of
2010 (Public Law 111-152), and any additional federal guidance or regulations issued by the United States
Secretary of Health and Human Services.

(ii) The health care service plan shall provide written notice stating that a dependent described in clause (i) who
has not attained the age of 26 years is eligible to enroll in the plan for coverage.  This notice may be provided to
the dependent's parent on behalf of the dependent.  If the notice is included with other enrollment materials for a
group plan, the notice shall be prominent.

(iii) In the case of an individual who enrolls under this subparagraph, coverage shall take effect no later than the
first day of the first plan year beginning on or after September 23, 2010.

(iv) A dependent enrolling in a group health plan for coverage pursuant to this subparagraph shall be treated as



a special enrollee as provided under the rules of Section 146.117(d) of Title 45 of the Code of Federal
Regulations.  The health care service plan shall offer the recipient of the notice all of the benefit packages
available to similarly situated individuals who did not lose coverage by reason of cessation of dependent status.
Any difference in benefits or cost-sharing requirements shall constitute a different benefit package.  A
dependent enrolling in a group health plan for coverage pursuant to this subparagraph shall not be required to
pay more for coverage than similarly situated individuals who did not lose coverage by reason of cessation of
dependent status.

(D) Nothing in this section shall require a health care service plan to make coverage available for a child of a
child receiving dependent coverage.  Nothing in this section shall be construed to modify the definition of
"dependent" as used in the Revenue and Taxation Code with respect to the tax treatment of the cost of coverage.

(e) A plan contract that provides coverage, whether by specific benefit or by the effect of general wording, for
both an employee and one or more covered persons dependent upon the employee and provides for an extension
of the coverage for any period following a termination of employment of the employee shall also provide that
this extension of coverage shall apply to dependents upon the same terms and conditions precedent as applied to
the covered employee, for the same period of time, subject to payment of premiums, if any, as required by the
terms of the policy and subject to any applicable collective bargaining agreement.

(f) A group contract shall not discriminate against handicapped persons or against groups containing
handicapped persons.  Nothing in this subdivision shall preclude reasonable provisions in a plan contract
against liability for services or reimbursement of the handicap condition or conditions relating thereto, as may
be allowed by rules of the director.

(g) Every group contract shall set forth the terms and conditions under which subscribers and enrollees may
remain in the plan in the event the group ceases to exist, the group contract is terminated, or an individual
subscriber leaves the group, or the enrollees' eligibility status changes.

(h)(1) A health care service plan or specialized health care service plan may provide for coverage of, or for
payment for, professional mental health services, or vision care services, or for the exclusion of these services.
If the terms and conditions include coverage for services provided in a general acute care hospital or an acute
psychiatric hospital as defined in Section 1250 and do not restrict or modify the choice of providers, the
coverage shall extend to care provided by a psychiatric health facility as defined in Section 1250.2 operating
pursuant to licensure by the State Department of Mental Health.  A health care service plan that offers
outpatient mental health services but does not cover these services in all of its group contracts shall
communicate to prospective group contractholders as to the availability of outpatient coverage for the treatment
of mental or nervous disorders.

(2) No plan shall prohibit the member from selecting any psychologist who is licensed pursuant to the
Psychology Licensing Law (Chapter 6.6 (commencing with Section 2900) of Division 2 of the Business and
Professions Code), any optometrist who is the holder of a certificate issued pursuant to Chapter 7 (commencing
with Section 3000) of Division 2 of the Business and Professions Code or, upon referral by a physician and
surgeon licensed pursuant to the Medical Practice Act (Chapter 5 (commencing with Section 2000) of Division
2 of the Business and Professions Code), (A) any marriage and family therapist who is the holder of a license
under Section 4980.50 of the Business and Professions Code, (B) any licensed clinical social worker who is the
holder of a license under Section 4996 of the Business and Professions Code, (C) any registered nurse licensed
pursuant to Chapter 6 (commencing with Section 2700) of Division 2 of the Business and Professions Code,
who possesses a master's degree in psychiatric-mental health nursing and is listed as a psychiatric-mental health
nurse by the Board of Registered Nursing, or (D) any advanced practice registered nurse certified as a clinical
nurse specialist pursuant to Article 9 (commencing with Section 2838) of Chapter 6 of Division 2 of the
Business and Professions Code who participates in expert clinical practice in the specialty of psychiatric-mental
health nursing, to perform the particular services covered under the terms of the plan, and the certificate holder
is expressly authorized by law to perform these services.



(3) Nothing in this section shall be construed to allow any certificate holder or licensee enumerated in this
section to perform professional mental health services beyond his or her field or fields of competence as
established by his or her education, training, and experience.

(4) For the purposes of this section, "marriage and family therapist" means a licensed marriage and family
therapist who has received specific instruction in assessment, diagnosis, prognosis, and counseling, and
psychotherapeutic treatment of premarital, marriage, family, and child relationship dysfunctions that is
equivalent to the instruction required for licensure on January 1, 1981.

(5) Nothing in this section shall be construed to allow a member to select and obtain mental health or
psychological or vision care services from a certificate holder or licenseholder who is not directly affiliated
with or under contract to the health care service plan or specialized health care service plan to which the
member belongs.  All health care service plans and individual practice associations that offer mental health
benefits shall make reasonable efforts to make available to their members the services of licensed psychologists.
However, a failure of a plan or association to comply with the requirements of the preceding sentence shall not
constitute a misdemeanor.

(6) As used in this subdivision, "individual practice association" means an entity as defined in subsection (5) of
Section 1307 of the federal Public Health Service Act (42 U.S.C. Sec. 300e-1(5)).

(7) Health care service plan coverage for professional mental health services may include community
residential treatment services that are alternatives to inpatient care and that are directly affiliated with the plan
or to which enrollees are referred by providers affiliated with the plan.

(i) If the plan utilizes arbitration to settle disputes, the plan contracts shall set forth the type of disputes subject
to arbitration, the process to be utilized, and how it is to be initiated.

(j) A plan contract that provides benefits that accrue after a certain time of confinement in a health care facility
shall specify what constitutes a day of confinement or the number of consecutive hours of confinement that are
requisite to the commencement of benefits.

(k) If a plan provides coverage for a dependent child who is over 26 years of age and enrolled as a full-time
student at a secondary or postsecondary educational institution, the following shall apply:

(1) Any break in the school calendar shall not disqualify the dependent child from coverage.

(2) If the dependent child takes a medical leave of absence, and the nature of the dependent child's injury,
illness, or condition would render the dependent child incapable of self-sustaining employment, the provisions
of subdivision (d) shall apply if the dependent child is chiefly dependent on the subscriber for support and
maintenance.

(3)(A) If the dependent child takes a medical leave of absence from school, but the nature of the dependent
child's injury, illness, or condition does not meet the requirements of paragraph (2), the dependent child's
coverage shall not terminate for a period not to exceed 12 months or until the date on which the coverage is
scheduled to terminate pursuant to the terms and conditions of the plan, whichever comes first.  The period of
coverage under this paragraph shall commence on the first day of the medical leave of absence from the school
or on the date the physician determines the illness prevented the dependent child from attending school,
whichever comes first.  Any break in the school calendar shall not disqualify the dependent child from coverage
under this paragraph.

(B) Documentation or certification of the medical necessity for a leave of absence from school shall be
submitted to the plan at least 30 days prior to the medical leave of absence from the school, if the medical
reason for the absence and the absence are foreseeable, or 30 days after the start date of the medical leave of
absence from school and shall be considered prima facie evidence of entitlement to coverage under this
paragraph.



(4) This subdivision shall not apply to a specialized health care service plan or to a Medicare supplement plan.

CREDIT(S)
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1; Stats.1976, c. 1185, p. 5290, § 94; Stats.1978, c. 648, § 1; Stats.1980, c. 11, p. 57, § 1; Stats.1980, c. 973, p.
3088, § 1; Stats.1980, c. 1235, p. 4193, § 2; Stats.1980, c. 1313, p. 4536, § 14.5; Stats.1981, c. 267, p. 1355, §
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Notes Of Decisions

Construction and application 1

1. Construction and application

Under group medical and hospital agreement, which provided that health plan was subject to requirements of
this section and that any provision required to be in agreement by this code would bind health plan whether or
not set forth in agreement, infant, whose mother had enrolled herself and her family under agreement, was
automatically enrolled as member at time of his birth in light of provision of this section requiring that every
plan contract providing coverage to family members or dependents of subscriber or enrollee grant immediate
accident and sickness coverage, from and after moment of birth, to each newborn infant.  Wilson By and
Through Wilson v. Kaiser Foundation Hospitals (App. 3 Dist. 1983) 190 Cal.Rptr. 649, 141 Cal.App.3d 891.
Insurance  2460

Article 5.6. Point-Of-Service Health Care Service Plan Contracts

§ 1374.72. Severe mental illnesses; serious emotional disturbances of children 

     •     Historical Notes     •     Research References

(a) Every health care service plan contract issued, amended, or renewed on or after July 1, 2000, that provides
hospital, medical, or surgical coverage shall provide coverage for the diagnosis and medically necessary
treatment of severe mental illnesses of a person of any age, and of serious emotional disturbances of a child, as
specified in subdivisions (d) and (e), under the same terms and conditions applied to other medical conditions as
specified in subdivision (c).

(b) These benefits shall include the following:

(1) Outpatient services.

(2) Inpatient hospital services.

(3) Partial hospital services.

(4) Prescription drugs, if the plan contract includes coverage for prescription drugs.

(c) The terms and conditions applied to the benefits required by this section, that shall be applied equally to all
benefits under the plan contract, shall include, but not be limited to, the following:

(1) Maximum lifetime benefits.



(2) Copayments.

(3) Individual and family deductibles.

(d) For the purposes of this section, "severe mental illnesses" shall include:

(1) Schizophrenia.

(2) Schizoaffective disorder.

(3) Bipolar disorder (manic-depressive illness).

(4) Major depressive disorders.

(5) Panic disorder.

(6) Obsessive-compulsive disorder.

(7) Pervasive developmental disorder or autism.

(8) Anorexia nervosa.

(9) Bulimia nervosa.

(e) For the purposes of this section, a child suffering from, "serious emotional disturbances of a child" shall be
defined as a child who (1) has one or more mental disorders as identified in the most recent edition of the
Diagnostic and Statistical Manual of Mental Disorders, other than a primary substance use disorder or
developmental disorder, that result in behavior inappropriate to the child's age according to expected
developmental norms, and (2) who meets the criteria in paragraph (2) of subdivision (a) of Section 5600.3 of
the Welfare and Institutions Code.

(f) This section shall not apply to contracts entered into pursuant to Chapter 7 (commencing with Section
14000) or Chapter 8 (commencing with Section 14200) of Division 9 of Part 3 of the Welfare and Institutions
Code, between the State Department of Health Services and a health care service plan for enrolled Medi-Cal
beneficiaries.

(g)(1) For the purpose of compliance with this section, a plan may provide coverage for all or part of the mental
health services required by this section through a separate specialized health care service plan or mental health
plan, and shall not be required to obtain an additional or specialized license for this purpose.

(2) A plan shall provide the mental health coverage required by this section in its entire service area and in
emergency situations as may be required by applicable laws and regulations.  For purposes of this section,
health care service plan contracts that provide benefits to enrollees through preferred provider contracting
arrangements are not precluded from requiring enrollees who reside or work in geographic areas served by
specialized health care service plans or mental health plans to secure all or part of their mental health services
within those geographic areas served by specialized health care service plans or mental health plans.

(3) Notwithstanding any other provision of law, in the provision of benefits required by this section, a health
care service plan may utilize case management, network providers, utilization review techniques, prior
authorization, copayments, or other cost sharing.

(h) Nothing in this section shall be construed to deny or restrict in any way the department's authority to ensure
plan compliance with this chapter when a plan provides coverage for prescription drugs.

CREDIT(S)
(Added by Stats.1999, c. 534 (A.B.88), § 2.  Amended by Stats.2002, c. 791 (S.B.842), § 7.)
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2008 Main Volume
Section 1 of Stats.1999, c. 534 (A.B.88), provides:
"(a) The Legislature finds and declares all of the following:
"(1) Mental illness is real.
"(2) Mental illness can be reliably diagnosed.
"(3) Mental illness is treatable.
"(4) Treatment of mental illness is cost-effective.
"(b) The Legislature further finds and declares all of the following:
"(1) There is increasing scientific evidence that severe mental illnesses, such as schizophrenia,

bipolar disorders, and major depression, are as effectively treated with medications as other
severe illnesses.

"(2) Most private health insurance policies provide coverage for mental illness at levels far below
coverage for other physical illnesses.

"(3) Limitations in coverage for mental illness in private insurance policies have resulted in
inadequate treatment for persons with these illnesses.

"(4) Inadequate treatment causes relapse and untold suffering for individuals with mental illness and
their families.

"(c) The Legislature further finds and declares all of the following:
"(1) Lack of adequate treatment and services for persons with mental illness has contributed

significantly to homelessness, involvement with the criminal justice system, and other significant
social problems experienced by individuals with mental illness and their families.

"(2) The failure to provide adequate coverage for mental illnesses in private health insurance
policies has resulted in significant increased expenditures for state and local governments.

"(d) The Legislature further finds and declares that other states that have adopted mental illness
parity legislation have experienced minimal additional costs if medically necessary services were
well managed."

The Assembly Daily Journal for the 1999-2000 Regular Session, page 8115, contained the following
letter dated August 22, 2000, from Assembly Member Thomson and Senator Pereta, regarding A.B.
88 (Stats.1999, c. 534):

"E. Dotson Wilson
"Chief Clerk of the Assembly
"State Capitol, Room 3196
"Sacramento, California
"Dear Mr. Wilson,
"This letter is to clarify the authors" intent of AB 88, Chapter 534, Statutes of 1999.
"AB 88 was introduced" in the spirit of bringing about fairness and equal treatment by the health plans

and insurance industry for those suffering from severe mental illnesses. Historically health insurance
products do not provide coverage for the treatment of mental illness under the same terms and
conditions that are provided for other illnesses. The bill is intended to end those discriminatory
insurance practices.

"AB 88 is not intended to require any change in the contracting options or decisions of employers or
other entities that contract directly with specialty carve out companies for employee health or mental
health benefits that are equal to or exceed the level of benefits required in AB 88. Likewise, AB 88
is not intended to interfere with employee welfare benefit plans established pursuant to and in
accordance with Section 302 of the Taft-Hartley Act, that are providing better than or equivalent
benefits mandated, by AB 88, through separate specialized health care service or mental health
plans. Also, there are no provisions in AB 88 to authorize insurance providers to charge employers
twice for equitable mental health benefits. Such practices would violate the intent of the law.

"The intent of this letter is to provide guidance to the Department of Managed Health Care, which is
responsible for the implementation and oversight of AB 88, to ensure that its implementation reflects



the true intent and spirit of this important new law.
"Sincerely,
"ASSEMBLYWOMAN HELEN M. THOMSON
"SENATOR DON PERATA"
For Governor's signing message regarding Stats.2002, c. 791 (S.B.842), see Historical and Statutory

Notes under Health and Safety Code § 1342.7.

Research References

Cross References

Department of Health Services, generally, see Health and Safety Code § 100100 et seq.
"Enrollee" defined for purposes of this Chapter, see Health and Safety Code§ 1345.
"Health care service plan" or "specialized health care service plan" defined for purposes of this

Chapter, see Health and Safety Code § 1345.
"License" and "licensed" defined for purposes of this Chapter, see Health and Safety Code § 1345.
Mental Health Services Fund, see Welfare and Institutions Code § 5890.
"Person" defined for purposes of this Chapter, see Health and Safety Code § 1345.
"Plan contract" defined for purposes of this Chapter, see Health and Safety Code § 1345.
"Provider" defined for purposes of this Chapter, see Health and Safety Code§ 1345.
"Service area" defined for purposes of this Chapter, see Health and Safety Code § 1345.

Code Of Regulations References

Mental health parity, see 28 Cal. Code of Regs. § 1300.74.72.
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Chapter 3. California Community Care Facilities Act

Article 1. General Provisions

§ 1502. Definitions 

     •     Historical Notes     •     Research References     •     Notes of Decisions

As used in this chapter:

(a) "Community care facility" means any facility, place, or building that is maintained and operated to provide
nonmedical residential care, day treatment, adult day care, or foster family agency services for children, adults,
or children and adults, including, but not limited to, the physically handicapped, mentally impaired,
incompetent persons, and abused or neglected children, and includes the following:

(1) "Residential facility" means any family home, group care facility, or similar facility determined by the
director, for 24-hour nonmedical care of persons in need of personal services, supervision, or assistance
essential for sustaining the activities of daily living or for the protection of the individual.

(2) "Adult day program" means any community-based facility or program that provides care to persons 18 years
of age or older in need of personal services, supervision, or assistance essential for sustaining the activities of
daily living or for the protection of these individuals on less than a 24-hour basis.



(3) "Therapeutic day services facility" means any facility that provides nonmedical care, counseling,
educational or vocational support, or social rehabilitation services on less than a 24-hour basis to persons under
18 years of age who would otherwise be placed in foster care or who are returning to families from foster care.
Program standards for these facilities shall be developed by the department, pursuant to Section 1530, in
consultation with therapeutic day services and foster care providers.

(4) "Foster family agency" means any organization engaged in the recruiting, certifying, and training of, and
providing professional support to, foster parents, or in finding homes or other places for placement of children
for temporary or permanent care who require that level of care as an alternative to a group home.  Private foster
family agencies shall be organized and operated on a nonprofit basis.

(5) "Foster family home" means any residential facility providing 24-hour care for six or fewer foster children
that is owned, leased, or rented and is the residence of the foster parent or parents, including their family, in
whose care the foster children have been placed.  The placement may be by a public or private child placement
agency or by a court order, or by voluntary placement by a parent, parents, or guardian.  It also means a foster
family home described in Section 1505.2.

(6) "Small family home" means any residential facility, in the licensee's family residence, that provides 24-hour
care for six or fewer foster children who have mental disorders or developmental or physical disabilities and
who require special care and supervision as a result of their disabilities.  A small family home may accept
children with special health care needs, pursuant to subdivision (a) of Section 17710 of the Welfare and
Institutions Code.  In addition to placing children with special health care needs, the department may approve
placement of children without special health care needs, up to the licensed capacity.

(7) "Social rehabilitation facility" means any residential facility that provides social rehabilitation services for
no longer than 18 months in a group setting to adults recovering from mental illness who temporarily need
assistance, guidance, or counseling.  Program components shall be subject to program standards pursuant to
Article 1 (commencing with Section 5670) of Chapter 2.5 of Part 2 of Division 5 of the Welfare and Institutions
Code.

(8) "Community treatment facility" means any residential facility that provides mental health treatment services
to children in a group setting and that has the capacity to provide secure containment.  Program components
shall be subject to program standards developed and enforced by the State Department of Mental Health
pursuant to Section 4094 of the Welfare and Institutions Code.

Nothing in this section shall be construed to prohibit or discourage placement of persons who have mental or
physical disabilities into any category of community care facility that meets the needs of the individual placed,
if the placement is consistent with the licensing regulations of the department.

(9) "Full-service adoption agency" means any licensed entity engaged in the business of providing adoption
services, that does all of the following:

(A) Assumes care, custody, and control of a child through relinquishment of the child to the agency or
involuntary termination of parental rights to the child.

(B) Assesses the birth parents, prospective adoptive parents, or child.

(C) Places children for adoption.

(D) Supervises adoptive placements.

Private full-service adoption agencies shall be organized and operated on a nonprofit basis.  As a condition of
licensure to provide intercountry adoption services, a full-service adoption agency shall be accredited and in
good standing according to Part 96 of Title 22 of the Code of Federal Regulations, or supervised by an
accredited primary provider, or acting as an exempted provider, in compliance with Subpart F (commencing
with Section 96.29) of Part 96 of Title 22 of the Code of Federal Regulations.



(10) "Noncustodial adoption agency" means any licensed entity engaged in the business of providing adoption
services, that does all of the following:

(A) Assesses the prospective adoptive parents.

(B) Cooperatively matches children freed for adoption, who are under the care, custody, and control of a
licensed adoption agency, for adoption, with assessed and approved adoptive applicants.

(C) Cooperatively supervises adoptive placements with a full-service adoptive agency, but does not disrupt a
placement or remove a child from a placement.

Private noncustodial adoption agencies shall be organized and operated on a nonprofit basis.  As a condition of
licensure to provide intercountry adoption services, a noncustodial adoption agency shall be accredited and in
good standing according to Part 96 of Title 22 of the Code of Federal Regulations, or supervised by an
accredited primary provider, or acting as an exempted provider, in compliance with Subpart F (commencing
with Section 96.29) of Part 96 of Title 22 of the Code of Federal Regulations.

(11) "Transitional shelter care facility" means any group care facility that provides for 24-hour nonmedical care
of persons in need of personal services, supervision, or assistance essential for sustaining the activities of daily
living or for the protection of the individual.  Program components shall be subject to program standards
developed by the State Department of Social Services pursuant to Section 1502.3.

(12) "Transitional housing placement facility" means a community care facility licensed by the department
pursuant to Section 1559.110 to provide transitional housing opportunities to persons at least 17 years of age,
and not more than 18 years of age unless the requirements of Section 11403 of the Welfare and Institutions
Code are met, who are in out-of-home placement under the supervision of the county department of social
services or the county probation department, and who are participating in an independent living program.

(b) "Department" or "state department" means the State Department of Social Services.

(c) "Director" means the Director of Social Services.

CREDIT(S)
(Added by Stats.1973, c. 1203, p. 2582, § 4.  Amended by Stats.1976, c. 1350, p. 6159, § 1; Stats.1977, c. 1252,
§ 257, operative July 1, 1978; Stats.1977, c. 1199, § 5; Stats.1978, c. 288, § 1; Stats.1978, c. 429, § 134.55, eff.
July 17, 1978, operative July 1, 1978; Stats.1978, c. 891, § 1, eff. Sept. 19, 1978; Stats.1982, c. 1124, p. 4051, §
1; Stats.1983, c. 1015, § 2; Stats.1984, c. 1309, § 1; Stats.1984, c. 1615, § 1.5; Stats.1985, c. 1127, § 1;
Stats.1985, c. 1473, § 2; Stats.1986, c. 248, § 116; Stats.1986, c. 1120,§ 2, eff. Sept. 24, 1986; Stats.1987, c.
1022, § 2.5; Stats.1988, c. 160, § 89; Stats.1988, c. 557, § 2; Stats.1988, c. 1142, § 3, eff. Sept. 22, 1988;
Stats.1988, c. 1142, § 3.5, eff. Sept. 22, 1988, operative Jan. 1, 1989; Stats.1989, c. 1360, § 82; Stats.1990, c.
1139 (S.B.2039), § 1, eff. Sept. 21, 1990; Stats.1991, c. 1137 (A.B.760), § 1; Stats.1991, c. 1200 (S.B.90), § 1,
eff. Oct. 14, 1991; Stats.1991, c. 1200 (S.B.90), § 1.5, eff. Oct. 14, 1991, operative Jan. 1, 1992; Stats.1992, c.
1374 (A.B.14), § 1, eff. Oct. 28, 1992; Stats.1993, c. 248 (S.B.465), § 1, eff. Aug. 2, 1993; Stats.1993, c. 1245
(S.B.282), § 2, eff. Oct. 11, 1993; Stats.1994, c. 950 (A.B.1334), § 2; Stats.1997, c. 793 (A.B.1544), § 7;
Stats.1998, c. 873 (A.B.2774), § 1; Stats.2002, c. 773 (S.B.1982), § 2; Stats.2007, c. 583 (S.B.703), § 11.)

Historical Notes

Historical And Statutory Notes

2008 Main Volume
Subordination of amendment by Stats.1977, c. 1252, to other legislation enacted at the 1977 portion of

the Regular Session and taking effect on or before Jan. 1, 1978, see Historical and Statutory Notes
under Business and Professions Code § 555.

Section affected by two or more acts at the same session of the legislature, see Government Code §



9605.
Amendment of this section by § 1.5 of Stats.1984, c. 1309, failed to become operative under the

provisions of § 6 of that Act.
Amendment of this section by § 1 of Stats.1984, c. 1615, failed to become operative under the

provisions of § 28 of that Act.
Amendment of this section by §§ 1, 3, 4 of Stats.1985, c. 1473, failed to become operative under the

provisions of § 6 of that Act.
Effect of amendment of section by two or more acts at the same session of the legislature, see

Government Code § 9605.
Section 1 of Stats.1986, c. 1120, provides:
"The Legislature finds and declares that the types of children being placed in foster care today are more

damaged, emotionally disturbed, difficult to manage, and without family support than ever before.
This is an expected outcome of the state's affirmative efforts to prevent placements in foster care
when possible, to reunify children with their families as quickly as possible when placement occurs,
and to find permanent, new families when reunification is not an option.  This is also an expected
outcome when there is a fiscal benefit to the state to fund emotionally disturbed children, who
otherwise qualify for federal funding, through AFDC-FC rather than General Fund-supported mental
health resources.

"The Legislature finds and declares that, because of the more difficult nature of foster children and the
increased costs of caring for them, it is becoming difficult to recruit and train foster parents.  One
solution is to encourage the development of private, nonprofit foster family agencies which recruit,
screen, certify, train, and provide professional support services to foster parents.

"It is the intent of the Legislature that, for those children requiring foster care, the children be placed
with foster families when possible and that those families be provided the appropriate and necessary
professional support of public and private agencies.  In enacting this act, the Legislature recognizes,
clarifies and enhances the important professional and cost-benefit roles of foster family agencies,
formerly known as homefinding agencies, in the support of foster families in the state."

Subordination of legislation by Stats.1986, c. 248, to other legislation during the 1986 calendar year,
effective on or before Jan. 1, 1987, and whether enacted prior to or after c. 248, see Historical and
Statutory Notes under Business and Professions Code § 5678.5.

Section 16 of Stats.1988, c. 1142, eff. Sept. 22, 1988, provides:
"Section 3.5 of this bill incorporates amendments to Section 1502 of the Health and Safety Code

proposed by both this bill and AB 2967 [Stats.1988, c. 557].  It shall only become operative if (1)
both bills are enacted and become effective on or before January 1, 1989, but this bill becomes
operative first, (2) each bill amends Section 1502 of the Health and Safety Code, and (3) this bill is
enacted after AB 2967, in which case Section 1502 of the Health and Safety Code, as amended by
Section 3 of this bill, shall remain operative only until the operative date of AB 2967, at which time
Section 3.5 of this bill shall become operative."

Amendment of this section by § 1.5 of Stats.1990, c. 1139, failed to become operative under the
provisions of § 6 of that Act.

Stats.1991, c. 1200 (S.B.90), § 12, provides:
"The State Department of Social Services shall adopt emergency regulations pursuant to Chapter 3.5

(commencing with Section 11340) of Part 1 of Division 3 of Title 2 of the Government Code to
implement Chapter 1120 of the Statutes of 1986 and Chapter 1142 of the Statutes of 1988.  The State
Department of Social Services may adopt emergency regulations pursuant to Chapter 3.5
(commencing with Section 11340) of Part 1 of Division 3 of Title 2 of the Government Code to
implement this act.  The adoption of regulations pursuant to this section shall be deemed to be an
emergency and necessary for the immediate preservation of the public peace, health, or safety.  The
regulations shall become effective immediately upon filing with the Secretary of State.  The
regulations shall not remain in effect more than 120 days unless the adopting agency complies with
all of the provisions of Chapter 3.5 (commencing with Section 11340), as required by subdivision
(e) of Section 11346.1 of the Government Code."



Under the provisions of § 13 of Stats.1991, c. 1200 (S.B.90), the 1991 amendments of this section by c.
1137 and c. 1200 were given effect and incorporated in the form set forth in § 1 of c. 1200 operative
until Jan. 1, 1992, then in the form set forth in § 1.5 of c. 1200.

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

Sections 1 and 10 of Stats.1993, c. 1245 (S.B.282), provide:
"Section 1. It is the intent of the Legislature in enacting this act to provide in this state an alternative to

out-of-state or acute placement and state hospitalization for seriously emotionally disturbed children
and adolescents needing a greater level of care than can be provided in a group home but in a less
restrictive and more community-based facility than a state or acute institution."

"Sec. 10.(a) The Director of Mental Health shall immediately initiate the necessary state medicaid plan
amendment authorizing federal funds pursuant to Title XIX of the federal Social Security Act (42
U.S.C. 1396 et seq.) for mental health treatment in a community treatment facility.

"(b) The Director of Social Services shall immediately initiate the necessary state plan amendments
authorizing federal funds pursuant to Title IV of the federal Social Security Act (42 U.S.C. 601 et
seq.) for residential care in a community treatment facility.

"(c) Placement of foster children in community treatment facilities shall be contingent upon approval by
the United States Department of Health and Human Services of amendments to the state plan for
administering Part E (commencing with Section 670) of Subchapter IV of Chapter 7 of Title 42 of
the United States Code to permit federal financial participation in the Aid to Families with
Dependent Children-Foster Care (AFDC-FC) payment on behalf of a child placed in a community
treatment facility as defined in paragraph (8) of subdivision (a) of Section 1502 of the Health and
Safety Code.

"(d) To the extent that federal funds provided for pursuant to Title XIX of the federal Social Security
Act (42 U.S.C. Sec. 1396 et seq.) may be used to support children in community treatment facilities,
the Director of Health Services and the Director of Mental Health, with the advice of the counties,
providers, and other interested parties, shall review the program requirements, hospitalization costs,
and other pertinent information to determine ratesetting methodology.  The Director of Mental
Health and the Director of Health Services shall propose a ratesetting method to the appropriate
policy and fiscal committees of the Legislature by June 30, 1994.

"(e) To the extent that state foster care funds may be used to support children in community treatment
facilities, the Director of Social Services, with the advice of the counties, providers, and other
interested parties, shall review the program requirements, housing needs, and other pertinent
information to determine ratesetting methodology.  The Director of Social Services shall propose a
ratesetting method for board and care to the appropriate policy and fiscal committees of the
Legislature by June 30, 1994."

Section 1 of Stats.1994, c. 950 (A.B.1334), provides:
"(a) It is the intent of the Legislature to strengthen the operation of public children's shelters for abused

and neglected children in California.
"(b) The Legislature finds and declares all of the following:
"(1) County welfare departments and county children's services departments are required to maintain an

emergency shelter capability by law and by the regulations of the State Department of Social
Services.

"(2) In recent years there has been a dramatic increase in the number of children requiring protection by
the child welfare system.

"(3) The severity of child abuse and neglect cases, including sexual abuse and substance abuse cases,
coming to the attention of child protective agencies has also increased.

"(4) Priority attention must be given to the availability of public children's shelter care facilities to
accommodate the need for nonpermanent placement resources for adolescents, drug-exposed infants,
and other hard-to-place children.

"(5) There are insufficient numbers of foster home providers who are willing to be on 24-hour call for
emergency placement.



"(6) There are insufficient numbers of private residential care programs to provide a temporary
protective environment for the numbers of emotionally disturbed children who need those programs.

"(7) The length of stay in a shelter care facility should be determined by the needs of the child and the
availability of alternative resources, rather than the funding mechanism for the facility.

"(c) It is the intent of the Legislature to ensure that public children's shelters provide a safe, clean, and
quality environment for children in need of protective services for the length of time necessary to
locate appropriate out-of-home placement, or until the child is released to a parent or relative."

Legislative intent of Stats.1997, c. 793 (A.B.1544), relating to use of cost savings, see Historical and
Statutory Notes under Evidence Code § 1228.1.

Stats.2002, c. 773 (S.B.1982), § 1, provides:
"(a) The Legislature finds and declares as follows:
"(1) Over the past 20 years, new models of service have emerged for persons with developmental

disabilities, elders with functional or cognitive impairments, and other adults needing daytime
assistance outside of the home.

"(2) Day programs provide a wide variety of services, ranging from respite for caregivers to independent
living skill training for persons with developmental disabilities.

"(3) This diversity of programs is a major strength of California's community-based services, which are
designed to meet the individual needs of persons using these services.

"(4) Licensing rules and regulations have not kept pace with changing community practices and service
models.

"(5) There is a need to modernize the rules governing the licensure of adult day programs in keeping
with the state's policy to offer consumers choices and to provide services in the least restrictive
setting.

"(6) The current separate community care licensing categories for adult day care and adult day support
programs create unnecessary complexity and confusion for consumers, providers, and regulators.

"(b) Therefore, it is the intent of the Legislature in enacting this act to improve consumer access to
community care licensed programs by consolidating the licensure categories of adult day care and
adult day support and associated regulations."

For cost reimbursement provisions relating to Stats.2007, c. 583 (S.B.703), see Historical and Statutory
Notes under Family Code § 7901.1.

Former § 1502, added by Stats.1947, c. 1462, p. 3037, § 2, relating to the requirement for a license for
establishment to provide organized services for handicapped persons, was repealed by Stats.1973, c.
1203, p. 2581, § 3.  See Health and Safety Code § 1503.

Derivation: Former § 1501, added by Stats.1947, c. 1462, p. 3037, § 2.

Research References

Cross References

Abuse of elderly or dependent adults suspected at care facilities, local ombudsman and local law
enforcement, duty to report to certain state agencies, see Welfare and Institutions Code § 15630.

Automatic sprinkler or detection systems, loan program for children's institutions and homes for
aging, see Health and Safety Code § 13111.3.

Child living with parent who receives AFDC-FC benefits, see Welfare and Institutions Code §
11465.

Children who are exposed to alcohol or drugs or who are HIV positive, placement, see Welfare and
Institutions Code § 16525.30.

Children with disabilities, community care facility licensing, see Government Code § 7580.
Community-based services programs, Alzheimer;s day-care resource center program, see Welfare

and Institutions Code § 9542.
Community care facilities,



Foster Home and Small Family Home Insurance Fund, see Health and Safety Code§ 1527.
License categories, separate fire and panic safety standards and criteria, see Health and Safety Code

§ 1531.3.
Construing references to community care facilities, see Welfare and Institutions Code § 23.
Department of Mental Health, generally, see Welfare and Institutions Code §§ 4000 et seq.
Director of social services, see Welfare and Institutions Code § 10552.
Elder abuse and dependent adult civil protection,

Care custodian, see Welfare and Institutions Code § 15610.17.
Long-term care facility, see Welfare and Institutions Code § 15610.47.

Emergency response adult protective services program establishment, see Welfare and Institutions
Code § 15763.

Facility training on elder and dependent adult abuse, see Welfare and Institutions Code § 15655.
Fingerprint cards of employees and applicants, facilities providing services for children and child

day care facilities, see Penal Code § 11112.
Foster care, number of children placed in specialized foster care home, see Welfare and Institutions

Code § 17732.
Free sportfishing license, see Fish and Game Code § 7151.
In-home supportive services, see Welfare and Institutions Code § 14005.14.
Licensed children's institutions and foster family homes, see Education Code§ 56155.5.
Licensed foster home, refusal to accept application or cancellation, see Insurance Code § 676.7.
Minors adjudged ward of court on basis of being person described in § 602 and placed in community

care facility, see Welfare and Institutions Code § 740.
Napa and Riverside counties, community care facilities, see Welfare and Institutions Code § 5673.
Reports of injuries or condition resulting from neglect or abuse, see Penal Code § 11161.8.
Right to habeas corpus hearing on commitment to community care facility as defined in this section,

see Welfare and Institutions Code § 4800.
Rights of developmentally disabled persons in state hospitals or community care facilities, see

Welfare and Institutions Code § 4503.
Standards for residential treatment programs and facilities, see Welfare and Institutions Code §

4090.
State department of social services, see Welfare and Institutions Code § 10550 et seq.
Wards of the juvenile court,

Arrest and remand to county of residence, see Welfare and Institutions Code§ 740.1.
Legislative intent, see Health and Safety Code § 1567.

Code Of Regulations References

Adult day care facilities, automated external defibrillators (AEDs), conditions, see 22 Cal. Code of
Regs. § 82075.2.

Adult day programs, continuing requirements,
Client medical assessments, see 22 Cal. Code of Regs. § 82069.

Adult day programs, incidental medical services,
Colostomy/ileostomy, see 22 Cal. Code of Regs. § 82092.4.
Diabetes, see 22 Cal. Code of Regs. § 82092.8.
Fecal impaction removal, enemas, or suppositories, see 22 Cal. Code of Regs.§ 82092.5.
Gastrostomy feeding, hydration, and care, see 22 Cal. Code of Regs. § 82092.10.
General requirements for restricted health conditions, see 22 Cal. Code of Regs. § 82092.1.
Indwelling urinary catheter/catheter procedure, see 22 Cal. Code of Regs. § 82092.6.
Inhalation-assistive devices, see 22 Cal. Code of Regs. § 82092.3.
Prohibited health conditions, see 22 Cal. Code of Regs. § 82091.
Restricted health condition care plan, see 22 Cal. Code of Regs. § 82092.2.
Restricted health conditions, see 22 Cal. Code of Regs. § 82092.
Staph or other serious, communicable infections, see 22 Cal. Code of Regs. § 82092.7.



Tracheostomies, see 22 Cal. Code of Regs. § 82092.11.
Wounds, see 22 Cal. Code of Regs. § 82092.9.

Adult day programs, licensing,
Exemption from licensure, see 22 Cal. Code of Regs. § 82007.

Application procedures, identification of Transitional Housing Placement Program participant living
units, see 22 Cal. Code of Regs. § 86030.5.

"Automated external defibrillator" defined, see 22 Cal. Code of Regs. § 82001.
Automated external defibrillators (AEDs), see 22 Cal. Code of Regs. § 80075.1.
Care for clients with contractures, see 22 Cal. Code of Regs. § 82077.5.
Community care facilities, general licensing,

Continuing requirements, see 22 Cal. Code of Regs. § 80068.2 et seq.
Incidental medical services, see 22 Cal. Code of Regs. § 80099 et seq.

Continuing requirements, health related services, see 22 Cal. Code of Regs.§ 86575.
Delayed egress devices, see 22 Cal. Code of Regs. § 82087.5.
Family day care homes for children, reporting requirements, see 22 Cal. Code of Regs. § 102416.2.
Foster family agencies, see 22 Cal. Code of Regs. § 88000 et seq.
General requirements and definitions, see 22 Cal. Code of Regs. § 86501.
Licenses, see 22 Cal. Code of Regs. § 80001 et seq.
Social rehabilitation facilities,

Administrative actions, see 22 Cal. Code of Regs. § 81042.
Applications procedures, see 22 Cal. Code of Regs. § 81022 et seq.
Continuing requirements, see 22 Cal. Code of Regs. § 81061 et seq.
Licensing, see 22 Cal. Code of Regs. §§ 81009, 81010.

Social security, licensing of community care facilities, requirements for emergency adult protective
services placements, see 22 Cal. Code of Regs. § 85081.

Transitional housing placement program, general requirements, see 22 Cal. Code of Regs. § 86000.
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Collateral References:

Witkin, Summary (9th ed) P & C §§20, 354, 385
Witkin & Epstein, Criminal Law (2d ed) §1040
The Rutter Group, Personal Injury (Flahavan, Rea, Kelly & Tenner) §§5:84.6a, 5:84.6b
Cal Jur 3d Heal Art §§23, 45, 388

Notes Of Decisions

Community care facilities 1
Residential care facilities 2
Standing 3

1. Community care facilities

California department of social services and its predecessor, the state department of health, which following
extensive administrative hearings determined that plaintiffs' Montessori facilities provided kind of services
described in the Community Care Facilities Act (§ 1500 et seq.), at least as to some of the children, along with
its educational program, had authority to license facilities as community care facilities. Montessori Schoolhouse
of Orange County, Inc. v. California Dept. of Social Services (App. 4 Dist. 1981) 175 Cal.Rptr. 14, 120



Cal.App.3d 248. Schools  4; Asylums And Assisted Living Facilities  14

An alcoholism or drug abuse recovery or treatment facility that provides 24-hour care for adults is not subject to
the statutes or regulations governing "residential care facilities"; rather, it is subject to the statutes and
regulations specifically governing alcoholism and drug abuse recovery and treatment facilities. 76 Op.Atty.Gen.
173, 8-4-93.

2. Residential care facilities

Residential care facility providing board, care, and supervision to mentally ill adults waived, on appeal, its
argument that the facility was a "health facility" under the Health and Safety Code and was therefore entitled to
the protections of the Medical Injury Compensation Reform Act (MICRA); facility raised the argument for the
first time during oral argument to Court of Appeal, the argument was not included in the facility's appellate
briefs, and facility failed to point the Court of Appeal to any specific provision of the Health and Safety Code
that applied to licensed residential care facilities. West's Ann.Cal.Civ.Code §§ 3333.2(c)(1);  Kotler v. Alma
Lodge (App. 2 Dist. 1998) 74 Cal.Rptr.2d 721, 63 Cal.App.4th 1381, rehearing denied, review denied. Appeal
And Error  173(1)

Residential care facility providing board, care, and supervision to mentally ill adults was not a "health facility"
within the meaning of the Health and Safety Code and the Medical Injury Compensation Reform Act (MICRA),
as a basis for receiving MICRA's liability protections; residential care facilities were defined by the Community
Care Facilities Act as nonmedical facilities and the residential care facility in question provided only incidental
medical services to its residents, without becoming licensed as a health facility. Kotler v. Alma Lodge (App. 2
Dist. 1998) 74 Cal.Rptr.2d 721, 63 Cal.App.4th 1381, rehearing denied, review denied. Asylums And Assisted
Living Facilities  35(2)

Residential care facility providing board, care, and supervision to mentally ill adults was not a "health
dispensary" for purposes of the Health and Safety Code and the Medical Injury Compensation Reform Act
(MICRA), as a basis for receiving MICRA's liability protections; residential care facility was not licensed to
distribute health products inextricably identified with human health, and did not become a health dispensary by
helping residents take medications prescribed by a physician and storing those medications for safekeeping.
Kotler v. Alma Lodge (App. 2 Dist. 1998) 74 Cal.Rptr.2d 721, 63 Cal.App.4th 1381, rehearing denied, review
denied. Asylums And Assisted Living Facilities  35(2)

3. Standing

Residential providers for disabled woman had standing under Fair Housing Act Amendments of 1988 (FHAA)
to challenge state laws and regulations governing licensing of community care facilities, on ground that the
laws and regulations discriminated against them because of handicap of person residing in or intending to reside
in their home; notice of operation and violation of law was issued to residential providers, and they were forced
to change their chosen living arrangements so as to avoid incurring penalty. Grimes v. State Dept. of Social
Services (App. 2 Dist. 1999) 83 Cal.Rptr.2d 203, 70 Cal.App.4th 1065, rehearing denied. Civil Rights 
1332(3)

Disabled individual who testified that she would live with her friend and In Home Supportive Services (IHSS)
provider, but for Department of Social Services' position that such arrangement would subject IHSS provider to
penalties for violating licensing requirements of Community Care Facilities Act, lacked standing to challenge
licensing requirements, where individual did not apply for exemption to those requirements. Grimes v. State
Dept. of Social Services (App. 2 Dist. 1999) 83 Cal.Rptr.2d 203, 70 Cal.App.4th 1065, rehearing denied.
Asylums And Assisted Living Facilities  42

Nonprofit organization providing advocacy and assistance to persons with disabilities lacked standing to
challenge state's licensing requirements for community care facilities, as organization was neither a housing
provider nor disabled person subject to Community Care Facilities Act and regulations. Grimes v. State Dept.
of Social Services (App. 2 Dist. 1999) 83 Cal.Rptr.2d 203, 70 Cal.App.4th 1065, rehearing denied. Asylums



And Assisted Living Facilities  42

Article 2. Administration

§ 1522.08. Sharing information about disciplinary action between departments within California Health
and Human Services Agency; centralized system for the monitoring and tracking of administrative
disciplinary actions; implementation; fees 

     •     Historical Notes     •     Research References

Section added by Stats.2006, c. 75 (A.B.1808), § 11, eff. July 12, 2006.  See, also,
another section of the same number added by Stats.2006, c. 902 (S.B.1759), § 6.

(a) In order to protect the health and safety of persons receiving care or services from individuals or facilities
licensed or certified by the state, departments under the jurisdiction of the California Health and Human
Services Agency may share information between departments within the agency with respect to applicants,
licensees, certificants, or individuals who have been the subject of any disciplinary action resulting in the
denial, suspension, probation, or revocation of a license, permit, or certificate, or in the exclusion of any person
from a facility, as otherwise provided by law.  The State Department of Social Services shall maintain a
centralized system for the monitoring and tracking of administrative disciplinary actions, to be used by all
departments under the jurisdiction of the California Health and Human Services Agency as a part of the
background check process.

(b) The State Department of Social Services, in consultation with the other departments under the jurisdiction of
the California Health and Human Services Agency, may adopt regulations to implement this section.

(c) The State Department of Social Services may charge a fee to departments under the jurisdiction of the
California Health and Human Services Agency sufficient to cover the cost of providing those departments with
the disciplinary record information specified in subdivision (a).

CREDIT(S)
(Added by Stats.2006, c. 75 (A.B.1808), § 11, eff. July 12, 2006.)

Historical Notes
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For urgency effective, severability, and other uncodified provisions relating to Stats.2006, c. 75

(A.B.1808), see Historical and Statutory Notes under Education Code § 8222.

Research References

Cross References

Administrative regulations and rulemaking, see Government Code § 11340 et seq.
Department of Mental Health, generally, see Welfare and Institutions Code §§ 4000 et seq.

§ 1522.08. Sharing information about administrative disciplinary action between specified departments;
centralized system for the monitoring and tracking of administrative disciplinary actions;



implementation; fees; administrative action defined 

     •     Historical Notes

Section added by Stats.2006, c. 902 (S.B.1759), § 6.  See, also, another section of the
same number added by Stats.2006, c. 75 (A.B.1808), § 11, eff. July 12, 2006.

(a) In order to protect the health and safety of persons receiving care or services from individuals or facilities
licensed or certified by the state, the California Department of Aging, State Department of Public Health, State
Department of Alcohol and Drug Programs, State Department of Mental Health, State Department of Social
Services, and the Emergency Medical Services Authority may share information with respect to applicants,
licensees, certificates, or individuals who have been the subject of any administrative action resulting in the
denial, suspension, probation, or revocation of a license, permit, or certificate, or in the exclusion of any person
from a facility who is subject to a background check, as otherwise provided by law.

(b) The State Department of Social Services shall maintain a centralized system for the monitoring and tracking
of final administrative actions, to be used by the California Department of Aging, State Department of Public
Health, State Department of Alcohol and Drug Programs, State Department of Mental Health, State Department
of Social Services, and the Emergency Medical Services Authority as a part of the background check process.
The State Department of Social Services may charge a fee to departments under the jurisdiction of the
California Health and Human Services Agency sufficient to cover the cost of providing those departments with
the final administrative action specified in subdivision (a).  To the extent that additional funds are needed for
this purpose, implementation of this subdivision shall be contingent upon a specific appropriation provided for
this purpose in the annual Budget Act.

(c) The State Department of Social Services, in consultation with the other departments under the jurisdiction of
the California Health and Human Services Agency, may adopt regulations to implement this section.

(d) For the purposes of this section and Section 1499, "administrative action" means any proceeding initiated by
the California Department of Aging, State Department of Public Health, State Department of Alcohol and Drug
Programs, State Department of Mental Health, State Department of Social Services, and the Emergency
Medical Services Authority to determine the rights and duties of an applicant, licensee, or other individual or
entity over which the department has jurisdiction."Administrative action" may include, but is not limited to,
action involving the denial of an application for, or the suspension or revocation of, any license, special permit,
administrator certificate, criminal record clearance, or exemption.

CREDIT(S)
(Added by Stats.2006, c. 902 (S.B.1759), § 6.  Amended by Stats.2007, c. 483 (S.B.1039), § 16.)

Historical Notes

Historical And Statutory Notes

2008 Main Volume
For reimbursement provision relating to Stats.2006, c. 902 (S.B.1759), see Historical and Statutory

Notes under Health and Safety Code § 1265.5.
For Governor's signing message regarding Stats.2006, c. 902 (S.B.1759), see Historical and Statutory

Notes under Health and Safety Code § 1265.5.
Subordination of legislation by Stats.2007, c. 483 (S.B.1039), to other 2007 legislation, see Historical

and Statutory Notes under Business and Professions Code § 650.

§ 1522.41. Certification program; training of group home facilities administrators; exclusive regulatory
control 
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(a) The director, in consultation and collaboration with county placement officials, group home provider
organizations, the Director of Mental Health, and the Director of Developmental Services, shall develop and
establish a certification program to ensure that administrators of group home facilities have appropriate training
to provide the care and services for which a license or certificate is issued.

(b)(1) In addition to any other requirements or qualifications required by the department, an administrator of a
group home facility shall successfully complete a department-approved certification program, pursuant to
subdivision (c), prior to employment.  An administrator employed in a group home on the effective date of this
section shall meet the requirements of paragraph (2) of subdivision (c).

(2) In those cases where the individual is both the licensee and the administrator of a facility, the individual
shall comply with all of the licensee and administrator requirements of this section.

(3) Failure to comply with this section shall constitute cause for revocation of the license of the facility.

(4) The licensee shall notify the department within 10 days of any change in administrators.

(c)(1) The administrator certification programs shall require a minimum of 40 hours of classroom instruction
that provides training on a uniform core of knowledge in each of the following areas:

(A) Laws, regulations, and policies and procedural standards that impact the operations of the type of facility
for which the applicant will be an administrator.

(B) Business operations.

(C) Management and supervision of staff.

(D) Psychosocial and educational needs of the facility residents.

(E) Community and support services.

(F) Physical needs for facility residents.

(G) Administration, storage, misuse, and interaction of medication used by facility residents.

(H) Resident admission, retention, and assessment procedures, including the right of a foster child to have fair
and equal access to all available services, placement, care, treatment, and benefits, and to not be subjected to
discrimination or harassment on the basis of actual or perceived race, ethnic group identification, ancestry,
national origin, color, religion, sex, sexual orientation, gender identity, mental or physical disability, or HIV
status.

(I) Nonviolent emergency intervention and reporting requirements.

(J) Basic instruction on the existing laws and procedures regarding the safety of foster youth at school and the
ensuring of a harassment- and violence-free school environment contained in the School Safety and Violence
Prevention Act (Article 3.6 (commencing with Section 32228) of Chapter 2 of Part 19 of Division 1 of Title 1
of the Education Code).

(2) The department shall adopt separate program requirements for initial certification for persons who are
employed as group home administrators on the effective date of this section.  A person employed as an
administrator of a group home facility on the effective date of this section shall obtain a certificate by
completing the training and testing requirements imposed by the department within 12 months of the effective
date of the regulations implementing this section.  After the effective date of this section, these administrators
shall meet the requirements imposed by the department on all other group home administrators for certificate



renewal.

(3) Individuals applying for certification under this section shall successfully complete an approved certification
program, pass a written test administered by the department within 60 days of completing the program, and
submit to the department the documentation required by subdivision (d) within 30 days after being notified of
having passed the test.  The department may extend these time deadlines for good cause.  The department shall
notify the applicant of his or her test results within 30 days of administering the test.

(d) The department shall not begin the process of issuing a certificate until receipt of all of the following:

(1) A certificate of completion of the administrator training required pursuant to this chapter.

(2) The fee required for issuance of the certificate.  A fee of one hundred dollars ($100) shall be charged by the
department to cover the costs of processing the application for certification.

(3) Documentation from the applicant that he or she has passed the written test.

(4) Submission of fingerprints pursuant to Section 1522.  The department may waive the submission for those
persons who have a current clearance on file.

(5) That person is at least 21 years of age.

(e) It shall be unlawful for any person not certified under this section to hold himself or herself out as a certified
administrator of a group home facility.  Any person willfully making any false representation as being a
certified administrator or facility manager is guilty of a misdemeanor.

(f)(1) Certificates issued under this section shall be renewed every two years and renewal shall be conditional
upon the certificate holder submitting documentation of completion of 40 hours of continuing education related
to the core of knowledge specified in subdivision (c).  No more than one-half of the required 40 hours of
continuing education necessary to renew the certificate may be satisfied through online courses.  All other
continuing education hours shall be completed in a classroom setting.  For purposes of this section, an
individual who is a group home facility administrator and who is required to complete the continuing education
hours required by the regulations of the State Department of Developmental Services, and approved by the
regional center, may have up to 24 of the required continuing education course hours credited toward the
40-hour continuing education requirement of this section.  Community college course hours approved by the
regional centers shall be accepted by the department for certification.

(2) Every administrator of a group home facility shall complete the continuing education requirements of this
subdivision.

(3) Certificates issued under this section shall expire every two years on the anniversary date of the initial
issuance of the certificate, except that any administrator receiving his or her initial certification on or after July
1, 1999, shall make an irrevocable election to have his or her recertification date for any subsequent
recertification either on the date two years from the date of issuance of the certificate or on the individual's
birthday during the second calendar year following certification.  The department shall send a renewal notice to
the certificate holder 90 days prior to the expiration date of the certificate.  If the certificate is not renewed prior
to its expiration date, reinstatement shall only be permitted after the certificate holder has paid a delinquency
fee equal to three times the renewal fee and has provided evidence of completion of the continuing education
required.

(4) To renew a certificate, the certificate holder shall, on or before the certificate expiration date, request
renewal by submitting to the department documentation of completion of the required continuing education
courses and pay the renewal fee of one hundred dollars ($100), irrespective of receipt of the department's
notification of the renewal.  A renewal request postmarked on or before the expiration of the certificate shall be
proof of compliance with this paragraph.

(5) A suspended or revoked certificate shall be subject to expiration as provided for in this section.  If



reinstatement of the certificate is approved by the department, the certificate holder, as a condition precedent to
reinstatement, shall submit proof of compliance with paragraphs (1) and (2) of subdivision (f), and shall pay a
fee in an amount equal to the renewal fee, plus the delinquency fee, if any, accrued at the time of its revocation
or suspension.  Delinquency fees, if any, accrued subsequent to the time of its revocation or suspension and
prior to an order for reinstatement, shall be waived for a period of 12 months to allow the individual sufficient
time to complete the required continuing education units and to submit the required documentation.  Individuals
whose certificates will expire within 90 days after the order for reinstatement may be granted a three-month
extension to renew their certificates during which time the delinquency fees shall not accrue.

(6) A certificate that is not renewed within four years after its expiration shall not be renewed, restored,
reissued, or reinstated except upon completion of a certification training program, passing any test that may be
required of an applicant for a new certificate at that time, and paying the appropriate fees provided for in this
section.

(7) A fee of twenty-five dollars ($25) shall be charged for the reissuance of a lost certificate.

(8) A certificate holder shall inform the department of his or her employment status and change of mailing
address within 30 days of any change.

(g) Unless otherwise ordered by the department, the certificate shall be considered forfeited under either of the
following conditions:

(1) The department has revoked any license held by the administrator after the department issued the certificate.

(2) The department has issued an exclusion order against the administrator pursuant to Section 1558, 1568.092,
1569.58, or 1596.8897, after the department issued the certificate, and the administrator did not appeal the
exclusion order or, after the appeal, the department issued a decision and order that upheld the exclusion order.

(h)(1) The department, in consultation and collaboration with county placement officials, provider
organizations, the State Department of Mental Health, and the State Department of Developmental Services,
shall establish, by regulation, the program content, the testing instrument, the process for approving
certification training programs, and criteria to be used in authorizing individuals, organizations, or educational
institutions to conduct certification training programs and continuing education courses.  The department may
also grant continuing education hours for continuing courses offered by accredited educational institutions that
are consistent with the requirements in this section.  The department may deny vendor approval to any agency
or person in any of the following circumstances:

(A) The applicant has not provided the department with evidence satisfactory to the department of the ability of
the applicant to satisfy the requirements of vendorization set out in the regulations adopted by the department
pursuant to subdivision (j).

(B) The applicant person or agency has a conflict of interest in that the person or agency places its clients in
group home facilities.

(C) The applicant public or private agency has a conflict of interest in that the agency is mandated to place
clients in group homes and to pay directly for the services.  The department may deny vendorization to this type
of agency only as long as there are other vendor programs available to conduct the certification training
programs and conduct education courses.

(2) The department may authorize vendors to conduct the administrator's certification training program pursuant
to this section.  The department shall conduct the written test pursuant to regulations adopted by the department.

(3) The department shall prepare and maintain an updated list of approved training vendors.

(4) The department may inspect certification training programs and continuing education courses, including
online courses, at no charge to the department, to determine if content and teaching methods comply with
regulations.  If the department determines that any vendor is not complying with the requirements of this



section, the department shall take appropriate action to bring the program into compliance, which may include
removing the vendor from the approved list.

(5) The department shall establish reasonable procedures and timeframes not to exceed 30 days for the approval
of vendor training programs.

(6) The department may charge a reasonable fee, not to exceed one hundred fifty dollars ($150) every two
years, to certification program vendors for review and approval of the initial 40-hour training program pursuant
to subdivision (c).  The department may also charge the vendor a fee, not to exceed one hundred dollars ($100)
every two years, for the review and approval of the continuing education courses needed for recertification
pursuant to this subdivision.

(7)(A) A vendor of online programs for continuing education shall ensure that each online course contains all of
the following:

(i) An interactive portion in which the participant receives feedback, through online communication, based on
input from the participant.

(ii) Required use of a personal identification number or personal identification information to confirm the
identity of the participant.

(iii) A final screen displaying a printable statement, to be signed by the participant, certifying that the identified
participant completed the course.  The vendor shall obtain a copy of the final screen statement with the original
signature of the participant prior to the issuance of a certificate of completion.  The signed statement of
completion shall be maintained by the vendor for a period of three years and be available to the department
upon demand.  Any person who certifies as true any material matter pursuant to this clause that he or she knows
to be false is guilty of a misdemeanor.

(B) Nothing in this subdivision shall prohibit the department from approving online programs for continuing
education that do not meet the requirements of subparagraph (A) if the vendor demonstrates to the department's
satisfaction that, through advanced technology, the course and the course delivery meet the requirements of this
section.

(i) The department shall establish a registry for holders of certificates that shall include, at a minimum,
information on employment status and criminal record clearance.

(j) Subdivisions (b) to (i), inclusive, shall be implemented upon regulations being adopted by the department,
by January 1, 2000.

(k) Notwithstanding any provision of law to the contrary, vendors approved by the department who exclusively
provide either initial or continuing education courses for certification of administrators of a group home facility
as defined by regulations of the department, an adult residential facility as defined by regulations of the
department, or a residential care facility for the elderly as defined in subdivision (k) of Section 1569.2, shall be
regulated solely by the department pursuant to this chapter.  No other state or local governmental entity shall be
responsible for regulating the activity of those vendors.

CREDIT(S)
(Added by Stats.1998, c. 311 (S.B.933), § 20, eff. Aug. 19, 1998.  Amended by Stats.2003, c. 331 (A.B.458), §
2; Stats.2005, c. 423 (A.B.300), § 1; Stats.2006, c. 421 (A.B.2675), § 1; Stats.2008, c. 557 (A.B.3015), § 1;
Stats.2009, c. 140 (A.B.1164), § 103.)
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Section 6 of Stats.2008, c. 557 (A.B.3015), provides:
"SEC. 6. No reimbursement is required by this act pursuant to Section 6 of Article XIII B of the

California Constitution because the only costs that may be incurred by a local agency or school
district will be incurred because this act creates a new crime or infraction, eliminates a crime or
infraction, or changes the penalty for a crime or infraction, within the meaning of Section 17556 of
the Government Code, or changes the definition of a crime within the meaning of Section 6 of
Article XIII B of the California Constitution."

2009 Legislation
Stats.2009, c. 140 (A.B.1164), made nonsubstantive changes to maintain the code.
Subordination of legislation by Stats.2009, c. 140 (A.B.1164), to other 2009 legislation, see Historical

and Statutory Notes under Business and Professions Code § 315.
2008 Main Volume
Section 1 of Stats.2003, c. 331 (A.B.458), provides:
"SECTION 1. The Legislature finds and declares all of the following:
"(a) Foster children are harmed by discrimination based on actual or perceived race, ethnic group

identification, ancestry, national origin, color, religion, sex, sexual orientation, gender identity,
mental or physical disability, or HIV status, whether that discrimination is directed at them or at
their caregivers.

"(b) County child welfare departments in California receive federal, state, and county funds for the
care, placement, and supervision of abused and neglected children who have been removed from
their homes for their own protection and who are dependents of the juvenile courts of the state.

"(c) Group home facilities and foster family agencies are licensed by the State Department of Social
Services, contract with county child welfare departments, receive federal, state, and county
funds, and have paid professional staff engaged in providing care and services to foster children
and training, supervision, and support to foster parents.

"(d) County child welfare departments, group home facilities, and foster family agencies have a legal
responsibility to provide care, placement, and services to foster children, family members, foster
parents, and service providers without discriminating on the basis of actual or perceived race,
ethnic group identification, ancestry, national origin, color, religion, sex, sexual orientation,
gender identity, mental or physical disability, or HIV status.

"(e) Foster family homes and relative caregivers are licensed by the State Department of Social
Services and receive federal, state, and county funds for the care of children.  Still, foster parents
and relative caregivers are not paid employees, instead, they care for foster children in their own
homes and are permitted under current practice to decide on an individual basis whether to
accept and retain an individual child in their care.

"(f) Once foster parents or relative caregivers accept a child into their home, they have a legal
responsibility to provide care to the child without discriminating on the basis of actual or
perceived race, ethnic group identification, ancestry, national origin, color, religion, sex, sexual
orientation, gender identity, mental or physical disability, or HIV status.  Because any change in
living environment is traumatic for any child, if the foster parents or relative caregivers cannot
fulfill this responsibility with respect to an individual child, then foster parents and relative
caregivers should notify the child's social worker and seek additional training, counseling, or
other assistance.  Only as a last resort should the foster parent or relative caregiver request that
the child be removed from the foster parents' or relative caregivers' home.

"(g) Initial and ongoing training for county child welfare workers, group home staff and
administrators, foster family agency staff, foster parents, and relative caregivers is crucial to
enable all persons involved in providing care, placement, and services to foster children to fulfill
their responsibilities to provide safe and nondiscriminatory care, placement, and services to
foster children."

Section 4 of Stats.2006, c. 421 (A.B.2675), provides:
"No reimbursement is required by this act pursuant to Section 6 of Article XIII B of the California

Constitution because the only costs that may be incurred by a local agency or school district will



be incurred because this act creates a new crime or infraction, eliminates a crime or infraction, or
changes the penalty for a crime or infraction, within the meaning of Section 17556 of the
Government Code, or changes the definition of a crime within the meaning of Section 6 of
Article XIII B of the California Constitution."

Provisions of Stats.1998, c. 311 (S.B.933), relating to development of protocols for placement of
foster children in group homes, emergency regulations, creation of a community care facility law
enforcement task force, and providing for a reexamination of the role of out-of-home
placements, see Historical and Statutory Notes under Welfare and Institutions Code § 18987.6.

Research References

Cross References

Department of Developmental Services, see Welfare and Institutions Code §§ 4400 et seq.
Department of Mental Health, generally, see Welfare and Institutions Code §§ 4000 et seq.
"Department" or "state department" defined for purposes of this Chapter, see Health and Safety

Code § 1502.
"Director" defined for purposes of this Chapter, see Health and Safety Code§ 1502.
Misdemeanors, definition and penalties, see Penal Code §§ 17, 19 and 19.2.
"Residential facility" defined for purposes of this Chapter, see Health and Safety Code § 1502.
2008 Main Volume

Article 3. Regulations

§ 1530. Rules and regulations 

     •     Historical Notes     •     Research References

The state department shall adopt, amend, or repeal, in accordance with Chapter 4.5 (commencing with Section
11371) 1 of Part 1 of Division 3 of Title 2 of the Government Code, such reasonable rules, regulations, and
standards as may be necessary or proper to carry out the purposes and intent of this chapter and to enable the
state department to exercise the powers and perform the duties conferred upon it by this chapter, not
inconsistent with any of the provisions of any statute of this state.

Such regulations shall designate separate categories of licensure under which community care facilities shall be
licensed pursuant to this chapter, which shall include a separate license category for residential care facilities
for the elderly.  Such regulations shall also designate the specialized services which community care facilities
may be approved to provide pursuant to this chapter.

CREDIT(S)
(Added by Stats.1973, c. 1203, p. 2587, § 4.  Amended by Stats.1978, c. 288, § 2.)
1Repealed.  See Chapter 3.5 (commencing with Government Code § 11340).

Historical Notes

Historical And Statutory Notes

2008 Main Volume
Derivation: Former § 1509, added by Stats.1947, c. 1462, p. 3039, § 2, amended by Stats.1971, c. 1593,

p. 3271, § 159.



Research References

Cross References

"Community care facility" defined for purposes of this Chapter, see Health and Safety Code § 1502.
"Department" or "state department" defined for purposes of this Chapter, see Health and Safety

Code § 1502.
Regulations, orders or standards of general application, adoption by director of State Department of

Social Services, see Welfare and Institutions Code § 10554.

Code Of Regulations References

Adult day care facilities, automated external defibrillators (AEDs), conditions, see 22 Cal. Code of
Regs. § 82075.2.

Adult day programs, incidental medical services, general requirements for restricted health
conditions, see 22 Cal. Code of Regs. § 82092.1.

Adult Day Support Centers, see 22 Cal. Code of Regs. § 82500 et seq.
Adult residential facilities, definitions and forms, see 22 Cal. Code of Regs. § 85002.
"Automated external defibrillator" defined, see 22 Cal. Code of Regs. § 82001.
Automated external defibrillators (AEDs), see 22 Cal. Code of Regs. § 80075.1.
Community care facilities, general licensing,

Advertisements and license number, see 22 Cal. Code of Regs. § 80011.
Continuing requirements, see 22 Cal. Code of Regs. § 80068.2 et seq.
Incidental medical services, see 22 Cal. Code of Regs. § 80099 et seq.

Continuing requirements, social work supervisor/social worker ratio, see 22 Cal. Code of Regs. §
86065.4.

Evaluation visits, see 22 Cal. Code of Regs. § 86045.
Exemption from licensure, see 22 Cal. Code of Regs. § 86507.
Foster family homes, food service, see 22 Cal. Code of Regs. § 89376.
Health related services, see 22 Cal. Code of Regs. § 80090 et seq.
Licenses, see 22 Cal. Code of Regs. § 80001 et seq.
Licensing of community care facilities, adult residential facilities, definitions — Forms, see 22 Cal.

Code of Regs. § 85002.
Licensing of community care facilities, residential care facilities for the elderly, definitions —

Forms, see 22 Cal. Code of Regs. § 87102.
Program flexibility, see 22 Cal. Code of Regs. § 87209.
Small family homes, see 22 Cal. Code of Regs. § 83000 et seq.
Social security, residential care facilities for the elderly (RCFE), license, see 22 Cal. Code of Regs. §

87102.

Law Review And Journal Commentaries

Corporal punishment of children: California's attempt and inevitable failure to ban spanking in the
home.  Christopher B. Fuselier, 28 J. Juvenile Law 82 (2007).

2008 Main Volume

§ 1530.1. Adult day programs 
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(a) The department shall adopt regulations, in consultation with providers, consumers, and other interested
parties, to combine adult day care and adult day support centers licensing categories into one category, which



shall be designated adult day programs.

(b) The consolidated regulations shall take into account the diversity of consumers and their caregivers, and the
role of licensing in promoting consumer choice, health and safety, independence, and inclusion in the
community.

(c) The department shall also take into account the diversity of existing programs designed to meet unique
consumer needs, including, but not limited to, programs serving elders with cognitive or physical impairments,
non-facility-based programs serving persons with developmental disabilities, respite-only programs, and other
programs serving a unique population.

CREDIT(S)
(Added by Stats.2002, c. 773 (S.B.1982), § 5.)

Historical Notes

Historical And Statutory Notes

Legislative findings, declarations, and intent relating to Stats.2002, c. 773 (S.B.1982), see Historical and
Statutory Notes under Health and Safety Code§ 1502.

Research References

Cross References

"Adult day program" defined for purposes of this Chapter, see Health and Safety Code § 1502.
"Department" or "state department" defined for purposes of this Chapter, see Health and Safety

Code § 1502.

Code Of Regulations References

Adult day programs, application procedures, safeguards for cash resources, personal property, and
valuables, see 22 Cal. Code of Regs. § 82026.

Law Review And Journal Commentaries

Corporal punishment of children: California's attempt and inevitable failure to ban spanking in the
home.  Christopher B. Fuselier, 28 J. Juvenile Law 82 (2007).

§ 1530.3. Report on progress of children's residential regulation review workgroup; contents 
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The director shall report to the Legislature during the 2007-08 budget hearings on the progress of the
department's children's residential regulation review workgroup.  The report shall include all of the following:

(a) A summary of the activities of the workgroup up to the date of the report.

(b) The timeline for completion of the workgroup's activities.

(c) Any recommendations being considered for statutory, regulatory, and policy changes, and any workplan for
the implementation of those recommendations.

CREDIT(S)
(Added by Stats.2006, c. 388 (S.B.1641), § 2.)



Historical Notes

Historical And Statutory Notes

Sections 1 and 5 of Stats.2006, c. 388 (S.B.1641), provide:
"SECTION 1. The Legislature finds and declares as follows:
"(a) Many of the state's foster care licensing statutes, regulations, and policies have understandably

been developed with the sole objective of protecting the safety of children and youth in foster
care, with little regard for the creation of a foster home environment that resembles actual
nonfoster care living environments.  In many cases these rules serve to stigmatize foster children
and youth by subjecting them to conventions dissimilar to other children.  These rules are also
often viewed as unreasonable by prospective foster parents and therefore serve to discourage
them from becoming foster parents.  Foster care licensing requirements should be developed and
implemented in a manner that is consistent with current program best practices and the goals and
objectives of the Child Welfare System Improvement and Accountability Act of 2001 (Chapter
678 of the Statutes of 2001).

"(b) The State Department of Social Services has convened a children's residential regulation review
workgroup, which includes representatives of the department and interested stakeholders, to
review community care licensing foster care statutes, regulations, and policies, to ensure that
they promote the safety and well-being of children and youth in foster care, and who are leaving
foster care.

"(c) It is therefore the intent of the Legislature to ensure that youth placed in out-of-home foster care
be given an opportunity to live in an environment that resembles as closely as possible nonfoster
care families.  It is the further intent of the Legislature to ensure that all licensing statutes,
regulations, and policies serve to promote the well-being of children and youth in foster care and
who are leaving foster care and to ensure children and youth are safe and protected in foster
care."

"SEC. 5. No reimbursement is required by this act pursuant to Section 6 of Article XIII B of the
California Constitution because the only costs that may be incurred by a local agency or school
district will be incurred because this act creates a new crime or infraction, eliminates a crime or
infraction, or changes the penalty for a crime or infraction, within the meaning of Section 17556
of the Government Code, or changes the definition of a crime within the meaning of Section 6 of
Article XIII B of the California Constitution."

Research References

Cross References

"Department" or "state department" defined for purposes of this Chapter, see Health and Safety
Code § 1502.

"Director" defined for purposes of this Chapter, see Health and Safety Code§ 1502.

Law Review And Journal Commentaries

Corporal punishment of children: California's attempt and inevitable failure to ban spanking in the
home.  Christopher B. Fuselier, 28 J. Juvenile Law 82 (2007).

§ 1530.5. Foster family homes and certified family homes of foster family agencies; regulations;
application of civil penalty provisions 
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(a) The department, in establishing regulations, including provisions for periodic inspections, under this chapter
for foster family homes and certified family homes of foster family agencies, shall consider these homes as
private residences, and shall establish regulations for these foster family homes and certified family homes of
foster family agencies as an entirely separate regulation package from regulations for all other community care
facilities.  Certified family homes of foster family agencies shall not be subject to civil penalties pursuant to this
chapter.  Foster family homes shall not be subject to civil penalties pursuant to Section 1548, except for
violations of a serious nature described in subdivision (b) of that section.  Foster family homes also shall be
subject to civil penalties pursuant to Sections 1522 and 1547.  The department, in adopting and amending
regulations for these foster family homes and certified family homes of foster family agencies, shall consult
with foster parent and foster family agency organizations in order to ensure compliance with the requirement of
this section.

(b) This section shall not apply to small family homes or foster family agencies as defined in Section 1502.

CREDIT(S)
(Added by Stats.1975, c. 917, p. 2024, § 2, eff. Sept. 20, 1975.  Amended by Stats.1976, c. 969, p. 2266, § 2;
Stats.1982, c. 1124, p. 4052, § 2; Stats.1986, c. 1120, § 6, eff. Sept. 24, 1986; Stats.1987, c. 1022, § 6;
Stats.1993, c. 248 (S.B.465), § 3, eff. Aug. 2, 1993; Stats.2008, c. 291 (A.B.978), § 3, eff. Sept. 25, 2008.)

Historical Notes

Historical And Statutory Notes

2008 Legislation
Stats.2008, c. 291 (A.B.978), rewrote subd.(a), which had read:
"(a) The state department, in establishing regulations, including provisions for periodic inspections,

under this chapter for foster family homes and certified family homes of foster family agencies, shall
consider these homes as private residences, and shall establish regulations for these foster family
homes and certified family homes of foster family agencies as an entirely separate regulation
package from regulations for all other community care facilities.  These foster family homes and
certified family homes of foster family agencies shall not be subject to civil penalties pursuant to
Section 1548.  The department, in adopting and amending regulations for these foster family homes
and certified family homes of foster family agencies, shall consult with foster parent and foster
family agency organizations in order to ensure compliance with the requirement of this section."

For legislative findings and declarations, intent, adoption of emergency regulations, and urgency
effective provisions relating to Stats.2008, c. 291 (A.B.978), see Historical and Statutory Notes
under Health and Safety Code § 1523.2.

2008 Main Volume
Section 1 of Stats.1975, c. 917, p. 2020, provided:
"The Legislature finds and declares that there exists an unmet need for sufficient family homes for foster

children in California.  One result of the lack of sufficient family homes is that an increasing number
of foster children must be placed in institutions, resulting in a substantial increase in unnecessary
expense, and a failure to meet the needs of such children for family care and surroundings.  It is
necessary to establish policies that will encourage more persons to become and remain foster
parents."

Research References



Cross References

"Community care facility" defined for purposes of this Chapter, see Health and Safety Code § 1502.
"Department" or "state department" defined for purposes of this Chapter, see Health and Safety

Code § 1502.
"Foster family home" defined for purposes of this Chapter, see Health and Safety Code § 1502.

Code Of Regulations References

Adult day programs, licensing, exemption from licensure, see 22 Cal. Code of Regs. § 82007.
"Automated external defibrillator" defined, see 22 Cal. Code of Regs. § 82001.
Certification and use of homes, see 22 Cal. Code of Regs. § 88030 et seq.
Exemption from licensure, see 22 Cal. Code of Regs. § 86507.

Law Review And Journal Commentaries

Abandon probate court for abandoned children: Combining probate guardianship of the person and
dependency into one stronger, fairer children's court.  Virginia G. Weisz, Suzanne McCormick,
12 S.Cal.Rev.L. & Women's Studies 191 (2003).

Corporal punishment of children: California's attempt and inevitable failure to ban spanking in the
home.  Christopher B. Fuselier, 28 J. Juvenile Law 82 (2007).

2008 Main Volume

Collateral References:

Witkin, Summary (9th ed) P & C §20

§ 1530.6. Persons providing residential foster care; authority to give same legal consent as parent;
exceptions; rules and regulations 
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Notwithstanding any other provision of law, persons licensed pursuant to this chapter to provide residential
foster care to a child either placed with them pursuant to order of the juvenile court or voluntarily placed with
them by the person or persons having legal custody of such child, may give the same legal consent for that child
as a parent except for the following: (1) marriage; (2) entry into the armed forces; (3) medical and dental
treatment, except that consent may be given for ordinary medical and dental treatment for such child, including,
but not limited to, immunizations, physical examinations, and X-rays; and (4) if the child is voluntarily placed
by the parent or parents, those items as are agreed to in writing by the parties to the placement.

To this effect, the state department shall prescribe rules and regulations to carry out the intent of this section.

This section does not apply to any situation in which a juvenile court order expressly reserves the right to
consent to those activities to the court.

CREDIT(S)
(Added by Stats.1977, c. 391, § 1, eff. Aug. 27, 1977.  Amended by Stats.1992, c. 865 (A.B.2691), § 1.)

Historical Notes

Historical And Statutory Notes

2008 Main Volume
Section 1 of Stats.1987, c. 1260 provides:



"The Legislature finds and declares that there has been an increase of children placed in foster care
during the past several years and that the average cost for a child placed in foster care has also
increased.

"The Legislature also finds and declares that California, unlike many other states, has not developed
many alternatives to 24-hour foster care placements.  This is not only detrimental to children and
families, but is expensive for the state.

"It is the policy of this state to keep children with their families whenever possible and to shorten stays
in foster care whenever possible.  Day treatment is an alternative which can be used to prevent more
costly 24-hour placements and to shorten stays in foster care by returning children to their families
while still maintaining the program of counseling or treatment established in foster care.

"The Legislature has created a new community care facility category entitled a "Day Treatment Facility.'
Accordingly, current law permits courts to place children in day treatment and to order parental
participation in the programs.

"It is the intent of the Legislature that the State Department of Social Services explore the use of day
treatment as an alternative to traditional foster care placements."

Research References

Cross References

Children who are exposed to alcohol or drugs or who are HIV positive, placement, see Welfare and
Institutions Code § 16525.30.

"Department" or "state department" defined for purposes of this Chapter, see Health and Safety
Code § 1502.

Immunization information systems, see Health and Safety Code § 120440.

Code Of Regulations References

Certification and use of homes, see 22 Cal. Code of Regs. § 88030 et seq.

Corporal punishment of children: California's attempt and inevitable failure to ban spanking in the
home.  Christopher B. Fuselier, 28 J. Juvenile Law 82 (2007).

Do I have a voice? Juvenile medical consent.  Svapna Patel, 26 J. Juv. L. 111 (2006).

Collateral References:

Witkin, Summary (9th ed) P & C §20

§ 1530.8. Licensed group homes; temporary shelter care facilities that care for children 

     •     Historical Notes     •     Research References

(a)(1) The department shall adopt regulations for community care facilities licensed as group homes, and for
temporary shelter care facilities as defined in subdivision (c), that care for dependent children, children placed
by a regional center, or voluntary placements, who are younger than 6 years of age.  The department shall adopt
these regulations after assessing the needs of this population and developing standards pursuant to Section
11467.1 of the Welfare and Institutions Code.

(2) The department shall adopt regulations under this section that apply to mother and infant programs serving
children younger than six years of age who reside in a group home with a minor parent who is the primary
caregiver of the child that shall be subject to the requirements of subdivision (d).



(b) The regulations shall include physical environment standards, including staffing and health and safety
requirements, that meet or exceed state child care standards under Title 5 and Title 22 of the California Code of
Regulations.

(c) For purposes of this section, a "temporary shelter care facility" means any residential facility that meets all
of the following requirements:

(1) It is owned and operated by the county.

(2) It is a 24-hour facility that provides short-term residential care and supervision for dependent children under
18 years of age who have been removed from their homes as a result of abuse or neglect, as defined in Section
300 of the Welfare and Institutions Code, or both.

(d)(1) By September 1, 1999, the department shall submit for public comment regulations specific to mother
and infant programs serving children younger than six years of age who are dependents of the court and reside
in a group home with a minor child who is the primary caregiver of the child.

(2) The regulations shall include provisions that when the minor parent is absent and the facility is providing
direct care to children younger than six years of age who are dependents of the court, there shall be one child
care staff person for every four children of minor parents.

(3) In developing these proposed regulations, the department shall issue the proposed regulations for public
comment, and shall refer to existing national standards for mother and infant programs as a guideline, where
applicable.

(4) Prior to preparing the proposed regulations, the department shall consult with interested parties by
convening a meeting by February 28, 1999, that shall include, but not be limited to, representatives from a
public interest law firm specializing in children's issues and provider organizations.

CREDIT(S)
(Added by Stats.1993, c. 1088 (A.B.1197), § 2.  Amended by Stats.1998, c. 1056 (A.B.2773), § 9.8.)

Historical Notes

Historical And Statutory Notes

2008 Main Volume
Section 1 of Stats.1993, c. 1088 (A.B.1197), provides:
"It is the intent of the Legislature that, in order to meet their specific needs resulting from the trauma of

separation from their family, very young children, from birth to six years of age, who are removed
from their home be placed in family homes, not group care or institutional settings.  The Legislature
recognizes that, due to a lack of existing resources in some counties, it is not yet possible to
accomplish this intent and that currently some counties are moving in the direction of replacing large
public institutional placements with smaller group settings for very young children.  The Legislature
further intends for the state, counties, and providers to work together to identify existing barriers to
placing very young children in family homes and to develop the necessary family home resources in
each county that meet the special needs of this population."

Research References

Cross References

California Work Opportunity and Responsibility to Kids Act, counties operating public child care
institutions, amendment of state plan to authorize federal financial participation, see Welfare and



Institutions Code § 11402.5.
Children under the age of six years, placement in licensed group home or temporary shelter care

facility, see Welfare and Institutions Code § 319.2.
"Community care facility" defined for purposes of this Chapter, see Health and Safety Code § 1502.
"Department" or "state department" defined for purposes of this Chapter, see Health and Safety

Code § 1502.
Determinations prior to order for removal, see Welfare and Institutions Code§ 361.2.
"Residential facility" defined for purposes of this Chapter, see Health and Safety Code § 1502.

Law Review And Journal Commentaries

Corporal punishment of children: California's attempt and inevitable failure to ban spanking in the
home.  Christopher B. Fuselier, 28 J. Juvenile Law 82 (2007).

Review of Selected 1993 California Legislation. 25 Pac.L.J. 711 (1994).

§ 1530.9. Regulations for licensed community treatment facilities; program certification and standards
enforcement 

     •     Historical Notes     •     Research References

(a) The department shall, with the advice and assistance of the State Department of Mental Health, counties,
parent and children's advocacy groups, and group home providers, adopt regulations for the licensing of
licensed community treatment facilities at the earliest possible date, but no later than December 31, 1994.

(b) The regulations adopted pursuant to this section shall specify requirements for facility operation and
maintenance.

(c) Program certification and standards enforcement shall be the responsibility of the State Department of
Mental Health, pursuant to Section 4094 of the Welfare and Institutions Code.  The State Department of Social
Services shall not issue a community treatment facility license unless the applicant has obtained certification of
compliance from the State Department of Mental Health.

CREDIT(S)
(Added by Stats.1993, c. 1245 (S.B.282), § 3, eff. 0ct. 11, 1993.)

Historical Notes

Historical And Statutory Notes

2008 Main Volume
For legislative intent and provisions of Stats.1993, c. 1245 (S.B.282), dealing with amendments and

approval necessary to secure federal funding, see the Historical and Statutory Notes following
Health and Safety Code § 1502.

Research References

Cross References

"Community treatment facility" defined for purposes of this Chapter, see Health and Safety Code §
1502.

Department of Mental Health, generally, see Welfare and Institutions Code §§ 4000 et seq.

Law Review And Journal Commentaries



Corporal punishment of children: California's attempt and inevitable failure to ban spanking in the
home.  Christopher B. Fuselier, 28 J. Juvenile Law 82 (2007).

§ 1530.91. Orientation for school-aged children and their representatives by care provider that provides
foster care; foster care facility with six or more children to post rights 

     •     Historical Notes     •     Research References

(a) Except as provided in subdivision (b) any care provider that provides foster care for children pursuant to this
chapter shall provide each schoolage child and his or her authorized representative, as defined in regulations
adopted by the department, who is placed in foster care, with an age and developmentally appropriate
orientation that includes an explanation of the rights of the child, as specified in Section 16001.9 of the Welfare
and Institutions Code, and addresses the child's questions and concerns.

(b) Any facility licensed to provide foster care for six or more children pursuant to this chapter shall post a
listing of a foster child's rights specified in Section 16001.9 of the Welfare and Institutions Code.  The office of
the State Foster Care Ombudsperson shall design posters and provide the posters to each facility subject to this
subdivision.  The posters shall include the telephone number of the State Foster Care Ombudsperson.

CREDIT(S)
(Added by Stats.2001, c. 683 (A.B.899), § 1.5.)

Historical Notes

Historical And Statutory Notes
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Section 1 of Stats.2001, c. 683 (A.B.899), provides:
"It is the intent of the Legislature that the rights of children in out-of-home placement are not

infringed upon, and when a foster child's rights conflict with the health or safety of the child or
others, the Legislature urges counties and foster care providers to find a way to preserve the
child's rights in a manner that maintains the health and safety of the child and others."

Research References

Cross References

"Department" or "state department" defined for purposes of this Chapter, see Health and Safety
Code § 1502.

Incorporation of rights of foster children, see Welfare and Institutions Code § 27.
Office of State Foster Care Ombudsman, duties and responsibilities, see Welfare and Institutions

Code § 16164.

Code Of Regulations Reference

Foster family homes, applicant qualifications, see 22 Cal. Code of Regs. § 89318.

Law Review And Journal Commentaries

Corporal punishment of children: California's attempt and inevitable failure to ban spanking in the
home.  Christopher B. Fuselier, 28 J. Juvenile Law 82 (2007).
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§ 1531.1. Residential facilities with persons having developmental disabilities; delayed egress devices;
qualifications for residency; staff and facility requirements 

     •     Historical Notes     •     Research References

(a) A residential facility licensed as an adult residential facility, group home, small family home, foster family
home, or a family home certified by a foster family agency may install and utilize delayed egress devices of the
time delay type.

(b) As used in this section, "delayed egress device" means a device that precludes the use of exits for a
predetermined period of time.  These devices shall not delay any resident's departure from the facility for longer
than 30 seconds.

(c) Within the 30 seconds of delay, facility staff may attempt to redirect a resident who attempts to leave the
facility.

(d) Any person accepted by a residential facility or family home certified by a foster family agency utilizing
delayed egress devices shall meet all of the following conditions:

(1) The person shall have a developmental disability as defined in Section 4512 of the Welfare and Institutions
Code.

(2) The person shall be receiving services and case management from a regional center under the Lanterman
Developmental Disabilities Services Act (Division 4.5 (commencing with Section 4500) of the Welfare and
Institutions Code).

(3) An interdisciplinary team, through the Individual Program Plan (IPP) process pursuant to Section 4646.5 of
the Welfare and Institutions Code, shall have determined that the person lacks hazard awareness or impulse
control and requires the level of supervision afforded by a facility equipped with delayed egress devices, and
that but for this placement, the person would be at risk of admission to, or would have no option but to remain
in, a more restrictive state hospital or state developmental center placement.

(e) The facility shall be subject to all fire and building codes, regulations, and standards applicable to residential
care facilities for the elderly utilizing delayed egress devices, and shall receive approval by the county or city
fire department, the local fire prevention district, or the State Fire Marshal for the installed delayed egress
devices.

(f) The facility shall provide staff training regarding the use and operation of the egress control devices utilized
by the facility, protection of residents' personal rights, lack of hazard awareness and impulse control behavior,
and emergency evacuation procedures.

(g) The facility shall develop a plan of operation approved by the State Department of Social Services that
includes a description of how the facility is to be equipped with egress control devices that are consistent with
regulations adopted by the State Fire Marshal pursuant to Section 13143.

(h) The plan shall include, but shall not be limited to, all of the following:

(1) A description of how the facility will provide training for staff regarding the use and operation of the egress
control devices utilized by the facility.

(2) A description of how the facility will ensure the protection of the residents' personal rights consistent with
Sections 4502, 4503, and 4504 of the Welfare and Institutions Code.

(3) A description of how the facility will manage the person's lack of hazard awareness and impulse control
behavior.



(4) A description of the facility's emergency evacuation procedures.

(i) Delayed egress devices shall not substitute for adequate staff.  The capacity of the facility shall not exceed
six residents.

(j) Emergency fire and earthquake drills shall be conducted at least once every three months on each shift, and
shall include all facility staff providing resident care and supervision on each shift.

CREDIT(S)
(Added by Stats.1996, c. 247 (A.B.2824), § 1.  Amended by Stats.2006, c. 538 (S.B.1852), § 357.)

Historical Notes

Historical And Statutory Notes
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Stats.2006, c. 538 (S.B.1852), made nonsubstantive changes to maintain the code.
Subordination of legislation by Stats.2006, c. 538 (S.B.1852), to other 2006 legislation, see Historical

and Statutory Notes under Business and Professions Code § 690.

Research References

Cross References

"Foster family agency" defined for purposes of this Chapter, see Health and Safety Code § 1502.
"Foster family home" defined for purposes of this Chapter, see Health and Safety Code § 1502.
"Residential facility" defined for purposes of this Chapter, see Health and Safety Code § 1502.
"Small family home" defined for purposes of this Chapter, see Health and Safety Code § 1502.

Code Of Regulations References

"Automated external defibrillator" defined, see 22 Cal. Code of Regs. § 82001.
Community care facilities, general licensing, continuing requirements, see 22 Cal. Code of Regs. §

80068.2 et seq.

Law Review And Journal Commentaries

Corporal punishment of children: California's attempt and inevitable failure to ban spanking in the
home.  Christopher B. Fuselier, 28 J. Juvenile Law 82 (2007).
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Chapter 3.2. Residential Care Facilities For The Elderly

Article 7. Levels Of Care

§ 1569.725. Incidental medical care; residential care facility 

     •     Historical Notes     •     Research References

(a) A residential care facility for the elderly may permit incidental medical services to be provided through a



home health agency, licensed pursuant to Chapter 8 (commencing with Section 1725), when all of the following
conditions are met:

(1) The facility, in the judgment of the department, has the ability to provide the supporting care and
supervision appropriate to meet the needs of the resident receiving care from a home health agency.

(2) The home health agency has been advised of the regulations pertaining to residential care facilities for the
elderly and the requirements related to incidental medical services being provided in the facility.

(3) There is evidence of an agreed-upon protocol between the home health agency and the residential care
facility for the elderly.  The protocol shall address areas of responsibility of the home health agency and the
facility and the need for communication and the sharing of resident information related to the home health care
plan.  Resident information may be shared between the home health agency and the residential care facility for
the elderly relative to the resident's medical condition and the care and treatment provided to the resident by the
home health agency including, but not limited to, medical information, as defined by the Confidentiality of
Medical Information Act, Part 2.6 (commencing with Section 56) of Division 1 of the Civil Code.

(4) There is ongoing communication between the home health agency and the residential care facility for the
elderly about the services provided to the resident by the home health agency and the frequency and duration of
care to be provided.

(b) Nothing in this section is intended to expand the scope of care and supervision for a residential care facility
for the elderly, as prescribed by this chapter.

(c) Nothing in this section shall require any care or supervision to be provided by the residential care facility for
the elderly beyond that which is permitted in this chapter.

(d) The department shall not be responsible for the evaluation of medical services provided to the resident of the
residential care facility for the elderly by the home health agency.

(e) Any regulations, policies, or procedures related to sharing resident information and development of
protocols, established by the department pursuant to this section, shall be developed in consultation with the
State Department of Health Services and persons representing home health agencies and residential care
facilities for the elderly.

CREDIT(S)
(Added by Stats.1997, c. 494 (S.B.1231), § 2.  Amended by Stats.1998, c. 831 (S.B.2194), § 6.)
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Stats.1997, c. 494 (S.B.1231), § 1, provides:
"(a) The Legislature finds and declares all of the following:
"(1) Residential care facilities for the elderly provide a continuum of long-term care services that

support the fluctuating social and personal care needs of elderly residents.
"(2) Individuals residing in residential care facilities for the elderly may intermittently, or on an ongoing

basis, require in-home nursing assistance or medical therapy provided by a home health agency.
"(3) Regulations governing residential care facilities for the elderly establish the types of health

procedures permitted in a residential care facility for the elderly setting and limit services to
self-care or care provided by a health professional.

"(4) Health-related services, including home health care, when utilized appropriately and coordinated
and managed effectively, can enhance the quality of care for the resident of the residential care
facility for the elderly and avoid unnecessary relocation.



"(b) It is the intent of the Legislature to establish provisions that enable the use of home health care
services for persons who live in residential care facilities for the elderly."

Research References

Cross References

"Care and supervision" defined for purposes of this Chapter, see Health and Safety Code § 1569.2.
"Department" defined for purposes of this Chapter, see Health and Safety Code § 1569.2.
Department of Health Services, generally, see Health and Safety Code §§ 100100 et seq.
"Residential care facility for the elderly" defined for purposes of this Chapter, see Health and Safety

Code § 1569.2.

DIVISION 2.5. EMERGENCY MEDICAL SERVICES

Chapter 9. Liability Limitation

§ 1799.110. Physicians and surgeons; general acute care hospital emergency departments 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) In any action for damages involving a claim of negligence against a physician and surgeon arising out of
emergency medical services provided in a general acute care hospital emergency department, the trier of fact
shall consider, together with all other relevant matters, the circumstances constituting the emergency, as defined
herein, and the degree of care and skill ordinarily exercised by reputable members of the physician and
surgeon's profession in the same or similar locality, in like cases, and under similar emergency circumstances.

(b) For the purposes of this section, "emergency medical services" and "emergency medical care" means those
medical services required for the immediate diagnosis and treatment of medical conditions which, if not
immediately diagnosed and treated, could lead to serious physical or mental disability or death.

(c) In any action for damages involving a claim of negligence against a physician and surgeon providing
emergency medical coverage for a general acute care hospital emergency department, the court shall admit
expert medical testimony only from physicians and surgeons who have had substantial professional experience
within the last five years while assigned to provide emergency medical coverage in a general acute care hospital
emergency department.  For purposes of this section, "substantial professional experience" shall be determined
by the custom and practice of the manner in which emergency medical coverage is provided in general acute
care hospital emergency departments in the same or similar localities where the alleged negligence occured.1

CREDIT(S)
(Added by Stats.1983, c. 1246, § 41.)
1So in chaptered copy.
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2007 Main Volume
Legislative intent for Stats.1983, c. 1246 to be recompilation of existing law, and to not affect pending



litigation related to the Medical Reform Act, see Historical and Statutory Notes under Civil Code §
56.10.

Derivation: Former § 1768, added by Stats.1978, c. 130, p. 345, § 8.

Research References

Cross References

"Emergency medical services" defined for purposes of this Division, see Health and Safety Code §
1797.72.

"Hospital" defined for purposes of this Division, see Health and Safety Code§ 1797.88.

Law Review And Journal Commentaries

Legal impediments to cost effective provision of emergency medical services in California: Why
ambulance franchising and other innovations to control EMS costs may fail.  Byron K. Toma, 17
Whittier L.Rev. 47 (1995).

Physicians as good samaritans.  Stewart R. Reuter, 20 J.Legal Med.157 (1999).
2007 Main Volume

Collateral References:

Witkin, Evidence (3d ed) §1847
The Rutter Group, Personal Injury (Flahavan, Rea, Kelly & Tenner) §§2:994, 2:994.1, 9:407.1
B-W Cal Civil Practice: Procedure §24:7
B-W Cal Civil Practice: Torts §§1:23, 32:5
Cal Jur 3d Heal Art §§323, 364

Notes Of Decisions

Emergency medical services 2
Motion in limine 5
Parties 4
Purpose 1
Qualifications of witnesses 3

1. Purpose

Intent behind Good Samaritan statutory enactment was to promote provision of emergency medical care by
giving dedicated emergency room physicians a measure of protection from malpractice claims. Petrou v. South
Coast Emergency Group (App. 4 Dist. 2004) 15 Cal.Rptr.3d 64, 119 Cal.App.4th 1090. Health  603

2. Emergency medical services

Statute requiring that expert witnesses in medical malpractice cases involving emergency room care must have
substantial professional experience "within the last five years" referred to five-year period measured from date
of alleged malpractice rather than from date of trial; relevant standard of care in medical malpractice cases was
the one existing at time the alleged malpractice occurred, and therefore it was logical that statute demanded
expert witnesses with substantial professional experience at time of treatment in question. Petrou v. South Coast
Emergency Group (App. 4 Dist. 2004) 15 Cal.Rptr.3d 64, 119 Cal.App.4th 1090. Evidence  538

Term "emergency medical coverage," as used in statute establishing requirements for expert witnesses in
negligence action against physician or surgeon who provides emergency medical coverage, means treatment
provided in emergency department of general acute care hospital by physician who is on duty in emergency



department at the time. Miranda v. National Emergency Services, Inc.(App. 5 Dist. 1995) 41 Cal.Rptr.2d 593,
35 Cal.App.4th 894. Evidence  538

Legislature intended phrase "emergency medical coverage" as used in statute establishing qualifications for
expert witnesses testifying in negligence action against physician providing emergency medical coverage to
refer only to treatment given by those physicians who serve as dedicated medical staff of acute care hospital's
emergency room, or by physicians who have been specially employed or otherwise engaged by hospital to
furnish medical treatment in emergency room as emergency room physicians. Miranda v. National Emergency
Services, Inc.(App. 5 Dist. 1995) 41 Cal.Rptr.2d 593, 35 Cal.App.4th 894. Evidence  538

"Emergency medical coverage," as used in statute providing that trial court in malpractice action against
physician providing emergency medical coverage for general acute care hospital emergency department may
admit expert medical testimony only from physician who had recent substantial experience in general acute care
hospital emergency department, is broader than "emergency medical services," and applies whenever
emergency room physician treats patient in general acute care hospital emergency department; statute's
application is not limited to situation in which physician performs "emergency medical services." James v. St.
Elizabeth Community Hospital (App. 3 Dist. 1994) 35 Cal.Rptr.2d 372, 30 Cal.App.4th 73. Evidence  538

This section was inapplicable in negligence action against hospital for failure to have surgical staff available for
emergency surgery. Baxter v. Alexian Brothers Hospital (App. 6 Dist. 1989) 262 Cal.Rptr. 867, 214 Cal.App.3d
722, review denied. Evidence  538

Evidence established that patient was provided with "emergency medical coverage" within meaning of this
section, when her broken leg was treated at hospital emergency room; break was such that internal bleeding and
eventually gangrene could have resulted if broken bone fragments were moved. Jutzi v. Los Angeles County
(App. 2 Dist. 1987) 242 Cal.Rptr. 74, 196 Cal.App.3d 637, review denied. Evidence  538

Patient's transfer from first hospital to second hospital did not preclude finding that she received emergency
medical care at second hospital within meaning of this section; patient's broken ankle was not treated at first
hospital. Jutzi v. Los Angeles County (App. 2 Dist. 1987) 242 Cal.Rptr. 74, 196 Cal.App.3d 637, review
denied. Evidence  538

3. Qualifications of witnesses

Except in those medical malpractice cases where statute requiring standard of care to include a same or similar
locality requirement applies, standard of care for physicians is reasonable degree of skill, knowledge and care
ordinarily possessed and exercised by members of medical profession under similar circumstances. Avivi v.
Centro Medico Urgente Medical Center (App. 2 Dist. 2008) 71 Cal.Rptr.3d 707, 159 Cal.App.4th 463, as
modified. Health  620

Physician who elects to treat private patient in emergency room of acute care hospital at time when physician is
not charged with obligation to provide emergency professional services would not have benefit of statute
establishing qualifications for expert witnesses in negligence actions brought against physicians who provide
emergency medical coverage in malpractice action brought by patient with respect to treatment. Miranda v.
National Emergency Services, Inc.(App. 5 Dist. 1995) 41 Cal.Rptr.2d 593, 35 Cal.App.4th 894. Evidence 
538

Intent of Legislature in establishing minimum qualifications for witnesses testifying in negligence actions
brought against physicians who provide emergency medical coverage was to promote provision of emergency
medical care by giving dedicated emergency room physicians measure of protection from malpractice claims.
Miranda v. National Emergency Services, Inc.(App. 5 Dist. 1995) 41 Cal.Rptr.2d 593, 35 Cal.App.4th 894.
Evidence  538

Requirement under statute governing qualifications of expert witnesses in negligence actions against physicians
who provide emergency medical services that whether proposed expert has substantial professional experience
be determined by custom and practice of manner in which emergency medical coverage is provided in same or



similar localities is intended to insure that performance of emergency room physician is evaluated under
standard of care essentially equivalent to that prevailing in emergency rooms at time in locality where alleged
negligence took place. Miranda v. National Emergency Services, Inc.(App. 5 Dist. 1995) 41 Cal.Rptr.2d 593,
35 Cal.App.4th 894. Evidence  538

Under statute governing qualifications of expert witnesses in negligence actions against physicians who provide
emergency medical services, professional expertise required in order for proposed expert to be permitted to
testify is skill and knowledge acquired by expert "on the job" as emergency room physician in locality where
emergency care is provided in manner substantially same as in locale where and when alleged malpractice
occurred; academic credentials or emergency room experience gained in hospitals which do not deliver care in
same manner is not sufficient to meet demands of statute. Miranda v. National Emergency Services, Inc.(App. 5
Dist. 1995) 41 Cal.Rptr.2d 593, 35 Cal.App.4th 894. Evidence  538

Proposed expert witness who had not served for five years as emergency room physician in emergency
department of general acute care hospital and who admitted that he was not and had not been emergency room
physician but was merely specialist "on call" to emergency room was not qualified to testify as expert witness
in malpractice action against emergency room physician arising from alleged negligent treatment of patient.
Miranda v. National Emergency Services, Inc.(App. 5 Dist. 1995) 41 Cal.Rptr.2d 593, 35 Cal.App.4th 894.
Evidence  538

Emergency medical "coverage," within meaning of Health and Safety Code section requiring that, in action for
damages involving negligence claim against physicians and surgeons providing emergency medical coverage
for general acute care hospital emergency department, expert medical testimony is admissible only from
physicians and surgeons with substantial professional experience within past five years while assigned to
provide emergency medical coverage, refers to physician's territory or field of activity, and is not synonymous
with "care" or "services"; initial question is not whether actual treatment rendered constituted emergency
medical care, but whether defendant physician was acting as emergency physician in emergency department at
time of alleged negligence. Zavala v. Board of Trustees (App. 6 Dist. 1993) 20 Cal.Rptr.2d 768, 16 Cal.App.4th
1755. Evidence  536

Even if physician had objected to testimony of specialist in internal medicine and endocrinology regarding
proper standard of care in emergency room on grounds that specialist did not have substantial professional
experience in emergency medicine, any error in admitting specialist's testimony was harmless in medical
malpractice action, where emergency medicine specialist also testified for patient and gave same opinion.
Atkins v. Strayhorn (App. 4 Dist. 1990) 273 Cal.Rptr. 231, 223 Cal.App.3d 1380. Appeal And Error 
1051.1(2)

In medical malpractice action arising when emergency room physician allegedly failed to diagnose patient's
bacterial infection, specialist in internal medicine and endocrinology was not disqualified from testifying on
general competency grounds because he was not an emergency medicine expert, where specialist testified his
opinion was the same regardless of whether patient was in emergency room, and specialist had a number of
years of emergency room experience. Atkins v. Strayhorn (App. 4 Dist. 1990) 273 Cal.Rptr. 231, 223
Cal.App.3d 1380. Evidence  538

In medical malpractice action arising from provision of emergency room care, expert who did not have
substantial professional experience within last five years while assigned to provide emergency medical
coverage in general acute hospital emergency department could not testify as to standard of emergency care,
regardless of his expertise. Sigala v. Goldfarb (App. 2 Dist. 1990) 266 Cal.Rptr. 96, 217 Cal.App.3d 658, 222
Cal.App.3d 1450. Evidence  538

Expert witness was qualified to testify that it was proper for emergency room physician to treat ankle fracture
himself instead of summoning orthopedic specialist; witness was specialist in emergency medicine, had
supervised emergency department at another hospital and was aware of standard of care in the community. Jutzi
v. Los Angeles County (App. 2 Dist. 1987) 242 Cal.Rptr. 74, 196 Cal.App.3d 637, review denied. Evidence



 538

4. Parties

This section applied to action brought against county based on county hospital emergency room physician's
alleged negligence, although allegedly negligent physician was not named as defendant in the action. Jutzi v.
Los Angeles County (App. 2 Dist. 1987) 242 Cal.Rptr. 74, 196 Cal.App.3d 637, review denied. Evidence 
538

5. Motion in limine

Whether statute governing qualifications of witnesses in medical malpractice action against physician providing
emergency medical coverage and whether proposed experts satisfies requirements of statute are fit subjects of
in limine motion. Miranda v. National Emergency Services, Inc.(App. 5 Dist. 1995) 41 Cal.Rptr.2d 593, 35
Cal.App.4th 894. Pretrial Procedure  3

§ 1799.111. General acute care hospitals or acute psychiatric hospitals; detention or release; persons
exhibiting mental disorders 

     •     Historical Notes     •     Research References

(a) Subject to subdivision (b), a licensed general acute care hospital, as defined in subdivision (a) of Section
1250, that is not a county-designated facility pursuant to Section 5150 of the Welfare and Institutions Code, a
licensed acute psychiatric hospital, as defined in subdivision (b) of Section 1250, that is not a county-designated
facility pursuant to Section 5150 of the Welfare and Institutions Code, licensed professional staff of those
hospitals, or any physician and surgeon, providing emergency medical services in any department of those
hospitals to a person at the hospital shall not be civilly or criminally liable for detaining a person if all of the
following conditions exist during the detention:

(1) The person cannot be safely released from the hospital because, in the opinion of the treating physician and
surgeon, or a clinical psychologist with the medical staff privileges, clinical privileges, or professional
responsibilities provided in Section 1316.5, the person, as a result of a mental disorder, presents a danger to
himself or herself, or others, or is gravely disabled.  For purposes of this paragraph, "gravely disabled" means
an inability to provide for his or her basic personal needs for food, clothing, or shelter.

(2) The hospital staff, treating physician and surgeon, or appropriate licensed mental health professional, have
made, and documented, repeated unsuccessful efforts to find appropriate mental health treatment for the person.

(A) Telephone calls or other contacts required pursuant to this paragraph shall commence at the earliest
possible time when the treating physician and surgeon has determined the time at which the person will be
medically stable for transfer.

(B) In no case shall the contacts required pursuant to this paragraph begin after the time when the person
becomes medically stable for transfer.

(3) The person is not detained beyond 24 hours.

(4) There is probable cause for the detention.

(b) If the person is detained pursuant to subdivision (a) beyond eight hours, but less than 24 hours, both of the
following additional conditions shall be met:

(1) A discharge or transfer for appropriate evaluation or treatment for the person has been delayed because of
the need for continuous and ongoing care, observation, or treatment that the hospital is providing.

(2) In the opinion of the treating physician and surgeon, or a clinical psychologist with the medical staff



privileges or professional responsibilities provided for in Section 1316.5, the person, as a result of a mental
disorder, is still a danger to himself or herself, or others, or is gravely disabled, as defined in paragraph (1) of
subdivision (a).

(c) In addition to the immunities set forth in subdivision (a), a licensed general acute care hospital, as defined in
subdivision (a) of Section 1250 that is not a county-designated facility pursuant to Section 5150 of the Welfare
and Institutions Code, a licensed acute psychiatric hospital as defined by subdivision (b) of Section 1250 that is
not a county-designated facility pursuant to Section 5150 of the Welfare and Institutions Code, licensed
professional staff of those hospitals, or any physician and surgeon, providing emergency medical services in
any department of those hospitals to a person at the hospital shall not be civilly or criminally liable for the
actions of a person detained up to 24 hours in those hospitals who is subject to detention pursuant to subdivision
(a) after that person's release from the detention at the hospital, if all of the following conditions exist during the
detention:

(1) The person has not been admitted to a licensed general acute care hospital or a licensed acute psychiatric
hospital for evaluation and treatment pursuant to Section 5150 of the Welfare and Institutions Code.

(2) The release from the licensed general acute care hospital or the licensed acute psychiatric hospital is
authorized by a physician and surgeon or a clinical psychologist with the medical staff privileges or
professional responsibilities provided for in Section 1316.5, who determines, based on a face-to-face
examination of the person detained, that the person does not present a danger to himself or herself or others and
is not gravely disabled, as defined in paragraph (1) of subdivision (a).  In order for this paragraph to apply to a
clinical psychologist, the clinical psychologist shall have a collaborative treatment relationship with the
physician and surgeon.  The clinical psychologist may authorize the release of the person from the detention,
but only after he or she has consulted with the physician and surgeon.  In the event of a clinical or professional
disagreement regarding the release of a person subject to the detention, the detention shall be maintained unless
the hospital's medical director overrules the decision of the physician and surgeon opposing the release.  Both
the physician and surgeon and the clinical psychologist shall enter their findings, concerns, or objections in the
person's medical record.

(d) Nothing in this section shall affect the responsibility of a general acute care hospital or an acute psychiatric
hospital to comply with all state laws and regulations pertaining to the use of seclusion and restraint and
psychiatric medications for psychiatric patients.  Persons detained under this section shall retain their legal
rights regarding consent for medical treatment.

(e) A person detained under this section shall be credited for the time detained, up to 24 hours, in the event he
or she is placed on a subsequent 72-hour hold pursuant to Section 5150 of the Welfare and Institutions Code.

(f) The amendments to this section made by the act adding this subdivision shall not be construed to limit any
existing duties for psychotherapists contained in Section 43.92 of the Civil Code.

(g) Nothing in this section is intended to expand the scope of licensure of clinical psychologists.

CREDIT(S)
(Added by Stats.1996, c. 716 (S.B.2003), § 1.  Amended by Stats.1997, c. 547 (S.B.1111), § 1; Stats.2007, c.
308 (S.B.916), § 1; Stats.2009, c. 612 (S.B.743), § 1.)

Historical Notes

Historical And Statutory Notes

2007 Legislation
Stats.2007, c. 308 (S.B.916), rewrote this section, which read:
"(a) A licensed general acute care hospital, as defined by subdivision (a) of Section 1250, licensed

professional staff of the hospital, or any physician and surgeon, providing emergency medical



services to a person at the hospital shall not be civilly or criminally liable for detaining a person, or
for the actions of the person after release from the hospital, if all of the following conditions exist:

"(1) The person cannot be safely released from the hospital because, in the opinion of the treating
physician and surgeon, or a clinical psychologist with the medical staff privileges, clinical
privileges, or professional responsibilities provided in Section 1316.5, the person, as a result of a
mental disorder, presents a danger to himself or herself, or others, or is gravely disabled.  For
purposes of this paragraph, "gravely disabled' means an inability to provide for his or her basic
personal needs of food, clothing, or shelter.

"(2) The hospital staff, treating physician and surgeon, or appropriate licensed mental health
professional, have made, and documented, repeated unsuccessful efforts to find appropriate mental
health treatment for the person.

"(3) The person is not detained beyond eight hours.
"(b) Nothing in this section shall affect the responsibility of a general acute care hospital to comply with

all state laws and regulations pertaining to the use of seclusion and restraint and psychiatric
medications for psychiatric patients.  Persons detained under this section shall retain their legal
rights regarding consent for medical treatment.

"(c) A person detained under this section shall be credited for the time detained, up to eight hours, in the
event he or she is placed on a subsequent 72-hour hold pursuant to Section 5150 of the Welfare and
Institutions Code."

2009 Legislation
Stats.2009, c. 612 (S.B.743), in subd.(a), substituted "Subject to subdivision (b), a" for "A" and deleted

"who is subject to detention pursuant to Section 5150 of the Welfare and Institutions Code"
preceding "if all of the following conditions"; redesignated former subds.(a)(5), (a)(5)(A), and
(a)(5)(B) as subds.(b), (b)(1), and (b)(2); in redesignated subd.(b)(1), inserted "discharge or" and
substituted "evaluation or" for "mental health"; redesignated former subds.(b) to (f) as (c) to (g); and
in redesignated subd.(c), substituted "immunities" for "conditions", substituted "detention pursuant
to subdivision (a)" for "detention pursuant to Section 5150 of the Welfare and Institutions Code",
and made a nonsubstantive change.

2007 Main Volume
Stats.1997, c. 547, inserted "or a clinical psychologist with the medical staff privileges, clinical

privileges, or professional responsibilities provided in Section 1316.5" in subd.(a)(1); and inserted ",
or appropriate licensed mental health professional," in subd.(a)(2).

Research References

Cross References

"Emergency medical services" defined for purposes of this Division, see Health and Safety Code §
1797.72.

"Hospital" defined for purposes of this Division, see Health and Safety Code§ 1797.88.
2007 Main Volume

Collateral References:

Witkin, Summary (9th ed) Torts §§281, 380, 401A
Witkin, Procedure (4th ed) Actions §§29, 46

DIVISION 104. ENVIRONMENTAL HEALTH



Part 5. Sherman Food, Drug, And Cosmetic Laws

Chapter 6. Drugs And Devices

Article 4. Experimental Use Of Drugs

§ 111515. Experimental drug 

     •     Historical Notes     •     Research References

As used in this article, "experimental drug" means any of the following:

A drug intended for investigational use under Section 111595.

CREDIT(S)
(Added by Stats.1995, c. 415 (S.B.1360), § 6.)

Historical Notes

Historical And Statutory Notes

2006 Main Volume
Derivation: Former § 26668, added by Stats.1974, c. 1163, § 1.

Research References

Cross References

Capacity determinations and health care decisions for adult without conservator, restrictions on
treatment, see Probate Code § 3211.

Powers and duties of guardian of the person, limitations, see Probate Code § 2356.

Collateral References:

Witkin, Summary (9th ed) Wills §916
B-W Cal Civil Practice: Probate and Trust Proceedings §§28:64, 31:57

§ 111520. Prescription or administration of experimental drug in violation of article 

     •     Historical Notes

No person shall prescribe or knowingly administer an experimental drug to another person in violation of this
article.

CREDIT(S)
(Added by Stats.1995, c. 415 (S.B.1360), § 6.)



Historical Notes

Historical And Statutory Notes

2006 Main Volume
Derivation: Former § 26668.2, added by Stats.1974, c. 1163, § 1.
2006 Main Volume

§ 111525. Consent; method and manner of obtaining 

     •     Historical Notes     •     Research References

Prior to prescribing or administering an experimental drug, consent to the use of the drug shall be obtained in
the method and manner specified in Chapter 1.3 (commencing with Section 24170) of Division 20.

CREDIT(S)
(Added by Stats.1995, c. 415 (S.B.1360), § 6.)

Historical Notes

Historical And Statutory Notes

2006 Main Volume
Derivation: Former § 26668.3, added by Stats.1974, c. 1163, § 1, amended by Stats.1978, c. 1293, § 2.

Research References

Cross References

Department defined, see Health and Safety Code § 109910.
Minors defined, see Family Code § 6500.
2006 Main Volume

§ 111530. Consent if subject is minor; drugs to which section applies 

     •     Historical Notes

(a) Notwithstanding the provisions of Section 24175, if the subject is a minor, consent shall be provided by a
parent or guardian of the subject and shall also be provided by the subject if the subject is seven years of age or
older.

(b) Consent given pursuant to this section shall only be for the prescribing or administering of an experimental
drug that is related to maintaining or improving the health of the subject or related to obtaining information
about a pathological condition of the subject.

CREDIT(S)
(Added by Stats.1995, c. 415 (S.B.1360), § 6.)

Historical Notes



Historical And Statutory Notes

2006 Main Volume
Derivation: Former § 26668.4, added by Stats.1978, c. 1293, § 4.
2006 Main Volume

§ 111535. Revocation of consent 

     •     Historical Notes

Consent given pursuant to Section 111525 may be revoked at any time by either verbal or written
communication to the practitioner supervising the administration of the experimental drug.

CREDIT(S)
(Added by Stats.1995, c. 415 (S.B.1360), § 6.)

Historical Notes

Historical And Statutory Notes

2006 Main Volume
Derivation: Former § 26668.5, added by Stats.1974, c. 1163, § 1.
2006 Main Volume

§ 111540. Review and approval of experimental activity by committee for protection of human subjects;
copy of consent procedures; filing 

     •     Historical Notes     •     Research References

Prior to administering an experimental drug, the experimental activity as a whole, including the consent
procedures required by Section 111525, shall be reviewed and approved by a committee for the protection of
human subjects that is acceptable, as determined by the department.  A committee for the protection of human
subjects that operates under a general or special assurance approved by the federal Department of Health,
Education, and Welfare pursuant to Part 46 of Title 45 of the Code of Federal Regulations shall be an
acceptable committee for purposes of this section.  A copy of the consent procedures approved by a committee
for the protection of human subjects shall be filed with the department prior to the commencement of the
experiment.

CREDIT(S)
(Added by Stats.1995, c. 415 (S.B.1360), § 6.)

Historical Notes

Historical And Statutory Notes

2006 Main Volume
Derivation: Former § 26668.6, added by Stats.1978, c. 1293, § 6.
Former §§ 26668.6, 26668.7, added by Stats.1974, c. 1163, p. 2491, § 1.

Research References



Cross References

Department of Health Services, generally, see Health and Safety Code § 100100 et seq.
Minors defined, see Family Code § 6500.
2006 Main Volume

§ 111545. Prescription by persons having ownership interest in nursing home facility or intermediate
care facility prohibited 

     •     Historical Notes

A person having an ownership interest in a skilled nursing facility or intermediate care facility, as those terms
are defined in Section 1250, may not prescribe an experimental drug for a patient in the facility.

CREDIT(S)
(Added by Stats.1995, c. 415 (S.B.1360), § 6.)

Historical Notes

Historical And Statutory Notes

2006 Main Volume
Derivation: Former § 26668.9, added by Stats.1974, c. 1163, § 1.

DIVISION 106. PERSONAL HEALTH CARE (INCLUDING
MATERNAL, CHILD, AND ADOLESCENT)

Part 1. General Administration

Chapter 1. Patient Access To Health Records

§ 123100. Right to health information; legislative findings, declarations, and intent 

     •     Historical Notes     •     Research References

The Legislature finds and declares that every person having ultimate responsibility for decisions respecting his
or her own health care also possesses a concomitant right of access to complete information respecting his or
her condition and care provided.  Similarly, persons having responsibility for decisions respecting the health
care of others should, in general, have access to information on the patient's condition and care.  It is, therefore,
the intent of the Legislature in enacting this chapter to establish procedures for providing access to health care
records or summaries of those records by patients and by those persons having responsibility for decisions
respecting the health care of others.

CREDIT(S)
(Added by Stats.1995, c. 415 (S.B.1360), § 8.)



Historical Notes

Historical And Statutory Notes

2006 Main Volume
Derivation: Former § 1795, added by Stats.1988, c. 160, § 101.
Former § 25250 added by Stats.1982, c. 15, § 1.

Research References

Cross References

Chapter definitions, see Health and Safety Code § 123105.

Law Review And Journal Commentaries

Who can look at your medical records?  Mary Agnes Matyszewski, 23 Whittier L.Rev. 713 (2002).
2006 Main Volume

Collateral References:

Witkin, Summary (9th ed) Const Law §473
Witkin, Evidence (3d ed) §1510
The Rutter Group, Personal Injury (Flahavan, Rea, Kelly & Tenner) §1:234.7

§ 123105. Definitions 

     •     Historical Notes

As used in this chapter:

(a) "Health care provider" means any of the following:

(1) A health facility licensed pursuant to Chapter 2 (commencing with Section 1250) of Division 2.

(2) A clinic licensed pursuant to Chapter 1 (commencing with Section 1200) of Division 2.

(3) A home health agency licensed pursuant to Chapter 8 (commencing with Section 1725) of Division 2.

(4) A physician and surgeon licensed pursuant to Chapter 5 (commencing with Section 2000) of Division 2 of
the Business and Professions Code or pursuant to the Osteopathic Act.

(5) A podiatrist licensed pursuant to Article 22 (commencing with Section 2460) of Chapter 5 of Division 2 of
the Business and Professions Code.

(6) A dentist licensed pursuant to Chapter 4 (commencing with Section 1600) of Division 2 of the Business and
Professions Code.

(7) A psychologist licensed pursuant to Chapter 6.6 (commencing with Section 2900) of Division 2 of the
Business and Professions Code.

(8) An optometrist licensed pursuant to Chapter 7 (commencing with Section 3000) of Division 2 of the
Business and Professions Code.

(9) A chiropractor licensed pursuant to the Chiropractic Initiative Act.



(10) A marriage and family therapist licensed pursuant to Chapter 13 (commencing with Section 4980) of
Division 2 of the Business and Professions Code.

(11) A clinical social worker licensed pursuant to Chapter 14 (commencing with Section 4990) of Division 2 of
the Business and Professions Code.

(12) A physical therapist licensed pursuant to Chapter 5.7 (commencing with Section 2600) of Division 2 of the
Business and Professions Code.

(13) An occupational therapist licensed pursuant to Chapter 5.6 (commencing with Section 2570).

(b) "Mental health records" means patient records, or discrete portions thereof, specifically relating to
evaluation or treatment of a mental disorder. "Mental health records" includes, but is not limited to, all alcohol
and drug abuse records.

(c) "Patient" means a patient or former patient of a health care provider.

(d) "Patient records" means records in any form or medium maintained by, or in the custody or control of, a
health care provider relating to the health history, diagnosis, or condition of a patient, or relating to treatment
provided or proposed to be provided to the patient. "Patient records" includes only records pertaining to the
patient requesting the records or whose representative requests the records. "Patient records" does not include
information given in confidence to a health care provider by a person other than another health care provider or
the patient, and that material may be removed from any records prior to inspection or copying under Section
123110 or 123115. "Patient records" does not include information contained in aggregate form, such as indices,
registers, or logs.

(e) "Patient's representative" or "representative" means any of the following:

(1) A parent or guardian of a minor who is a patient.

(2) The guardian or conservator of the person of an adult patient.

(3) An agent as defined in Section 4607 of the Probate Code, to the extent necessary for the agent to fulfill his
or her duties as set forth in Division 4.7 (commencing with Section 4600) of the Probate Code.

(4) The beneficiary as defined in Section 24 of the Probate Code or personal representative as defined in
Section 58 of the Probate Code, of a deceased patient.

(f) "Alcohol and drug abuse records" means patient records, or discrete portions thereof, specifically relating to
evaluation and treatment of alcoholism or drug abuse.

CREDIT(S)
(Added by Stats.1995, c. 415 (S.B.1360), § 8.  Amended by Stats.2002, c. 1013 (S.B.2026), § 89; Stats.2002, c.
1150 (S.B.1955), § 49; Stats.2006, c. 249 (S.B.1307), § 1; Stats.2009, c. 307 (S.B.821), § 105.)

Historical Notes

Historical And Statutory Notes

2009 Legislation
For cost reimbursement provisions relating to Stats.2009, c. 307 (S.B.821), see Historical and Statutory

Notes under Business and Professions Code § 139.
2006 Main Volume
Section 50(b) of Stats.2002, c. 1150 (S.B.1955), provides:
"(b) Section 46.5 of this bill incorporates amendments to Section 123105 of the Health and Safety

Code proposed by both this bill and SB 2026.  It shall only become operative if (1) both bills are



enacted and become effective on or before January 1, 2003, (2) each bill amends Section 123105
of the Health and Safety Code, and (3) this bill is enacted after SB 2026 [Stats.2002, c. 1013], in
which case Section 46 of this bill shall not become operative."

Section 46 of this bill amends Business and Professions Code § 22253. The bill contains no section 46.5.
Sections 48 and 49 amend Health and Safety Code § 123105. The August 27, 2002 amendments of
the bill in the Assembly renumbered sections 46 and 46.5 of the bill as sections 48 and 49, but did
not make corresponding changes in section 50 of the bill.  Section 49 incorporates changes made to
§ 123105 by section 48 of this bill and Stats.2002, c. 1013 (S.B.2026).

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

The text of the section as amended by § 48 of Stats.2002, c. 1150 (S.B.1955), read:
"As used in this chapter:
"(a) "Health care provider' means any of the following:
"(1) A health facility licensed pursuant to Chapter 2 (commencing with Section 1250) of Division 2.
"(2) A clinic licensed pursuant to Chapter 1 (commencing with Section 1200) of Division 2.
"(3) A home health agency licensed pursuant to Chapter 8 (commencing with Section 1725) of Division

2.
"(4) A physician and surgeon licensed pursuant to Chapter 5 (commencing with Section 2000) of

Division 2 of the Business and Professions Code or pursuant to the Osteopathic Act.
"(5) A podiatrist licensed pursuant to Article 22 (commencing with Section 2460) of Chapter 5 of

Division 2 of the Business and Professions Code.
"(6) A dentist licensed pursuant to Chapter 4 (commencing with Section 1600) of Division 2 of the

Business and Professions Code.
"(7) A psychologist licensed pursuant to Chapter 6.6 (commencing with Section 2900) of Division 2 of

the Business and Professions Code.
"(8) An optometrist licensed pursuant to Chapter 7 (commencing with Section 3000) of Division 2 of the

Business and Professions Code.
"(9) A chiropractor licensed pursuant to the Chiropractic Initiative Act.
"(10) A marriage, family, and child counselor licensed pursuant to Chapter 13 (commencing with

Section 4980) of Division 2 of the Business and Professions Code.
"(11) A clinical social worker licensed pursuant to Chapter 14 (commencing with Section 4990) of

Division 2 of the Business and Professions Code.
"(12) A physical therapist licensed pursuant to Chapter 5.7 (commencing with Section 2600) of Division

2 of the Business and Professions Code.
"(b) "Mental health records' means patient records, or discrete portions thereof, specifically relating to

evaluation or treatment of a mental disorder."Mental health records' includes, but is not limited to,
all alcohol and drug abuse records.

"(c) "Patient' means a patient or former patient of a health care provider.
"(d) "Patient records' means records in any form or medium maintained by, or in the custody or control

of, a health care provider relating to the health history, diagnosis, or condition of a patient, or
relating to treatment provided or proposed to be provided to the patient. "Patient records' includes
only records pertaining to the patient requesting the records or whose representative requests the
records. "Patient records' does not include information given in confidence to a health care provider
by a person other than another health care provider or the patient, and that material may be removed
from any records prior to inspection or copying under Section 123110 or 123115. "Patient records'
does not include information contained in aggregate form, such as indices, registers, or logs.

"(e) "Patient's representative' or "representative' means a parent or the guardian of a minor who is a
patient, or the guardian or conservator of the person of an adult patient, or the beneficiary or
personal representative of a deceased patient.

"(f) "Alcohol and drug abuse records' means patient records, or discrete portions thereof, specifically
relating to evaluation and treatment of alcoholism or drug abuse."

Derivation: Former § 1795.10, added by Stats.1988, c. 160, § 101, amended by Stats.1994, c. 1206, §



30.
Former § 25251 added by Stats.1982, c. 15, § 1, amended by Stats.1984, c. 223,§ 1.

Collateral References:

Witkin, Evidence (3d ed) §1510
The Rutter Group, Personal Injury (Flahavan, Rea, Kelly & Tenner) §1:234.9
Cal Jur 3d Heal Art §103

§ 123110. Inspection and copying of patient records and related material 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) Notwithstanding Section 5328 of the Welfare and Institutions Code, and except as provided in Sections
123115 and 123120, any adult patient of a health care provider, any minor patient authorized by law to consent
to medical treatment, and any patient representative shall be entitled to inspect patient records upon presenting
to the health care provider a written request for those records and upon payment of reasonable clerical costs
incurred in locating and making the records available.  However, a patient who is a minor shall be entitled to
inspect patient records pertaining only to health care of a type for which the minor is lawfully authorized to
consent.  A health care provider shall permit this inspection during business hours within five working days
after receipt of the written request.  The inspection shall be conducted by the patient or patient's representative
requesting the inspection, who may be accompanied by one other person of his or her choosing.

(b) Additionally, any patient or patient's representative shall be entitled to copies of all or any portion of the
patient records that he or she has a right to inspect, upon presenting a written request to the health care provider
specifying the records to be copied, together with a fee to defray the cost of copying, that shall not exceed
twenty-five cents ($0.25) per page or fifty cents ($0.50) per page for records that are copied from microfilm and
any additional reasonable clerical costs incurred in making the records available.  The health care provider shall
ensure that the copies are transmitted within 15 days after receiving the written request.

(c) Copies of X-rays or tracings derived from electrocardiography, electroencephalography, or
electromyography need not be provided to the patient or patient's representative under this section, if the
original X-rays or tracings are transmitted to another health care provider upon written request of the patient or
patient's representative and within 15 days after receipt of the request.  The request shall specify the name and
address of the health care provider to whom the records are to be delivered.  All reasonable costs, not exceeding
actual costs, incurred by a health care provider in providing copies pursuant to this subdivision may be charged
to the patient or representative requesting the copies.

(d)(1) Notwithstanding any provision of this section, and except as provided in Sections 123115 and 123120,
any patient or former patient or the patient's representative shall be entitled to a copy, at no charge, of the
relevant portion of the patient's records, upon presenting to the provider a written request, and proof that the
records are needed to support an appeal regarding eligibility for a public benefit program.  These programs shall
be the Medi-Cal program, social security disability insurance benefits, and Supplemental Security Income/State
Supplementary Program for the Aged, Blind and Disabled (SSI/SSP) benefits.  For purposes of this subdivision,
"relevant portion of the patient's records" means those records regarding services rendered to the patient during
the time period beginning with the date of the patient's initial application for public benefits up to and including
the date that a final determination is made by the public benefits program with which the patient's application is
pending.

(2) Although a patient shall not be limited to a single request, the patient or patient's representative shall be
entitled to no more than one copy of any relevant portion of his or her record free of charge.

(3) This subdivision shall not apply to any patient who is represented by a private attorney who is paying for the
costs related to the patient's appeal, pending the outcome of that appeal.  For purposes of this subdivision,



"private attorney" means any attorney not employed by a nonprofit legal services entity.

(e) If the patient's appeal regarding eligibility for a public benefit program specified in subdivision (d) is
successful, the hospital or other health care provider may bill the patient, at the rates specified in subdivisions
(b) and (c), for the copies of the medical records previously provided free of charge.

(f) If a patient or his or her representative requests a record pursuant to subdivision (d), the health care provider
shall ensure that the copies are transmitted within 30 days after receiving the written request.

(g) This section shall not be construed to preclude a health care provider from requiring reasonable verification
of identity prior to permitting inspection or copying of patient records, provided this requirement is not used
oppressively or discriminatorily to frustrate or delay compliance with this section.  Nothing in this chapter shall
be deemed to supersede any rights that a patient or representative might otherwise have or exercise under
Section 1158 of the Evidence Code or any other provision of law.  Nothing in this chapter shall require a health
care provider to retain records longer than required by applicable statutes or administrative regulations.

(h) This chapter shall not be construed to render a health care provider liable for the quality of his or her records
or the copies provided in excess of existing law and regulations with respect to the quality of medical records.
A health care provider shall not be liable to the patient or any other person for any consequences that result
from disclosure of patient records as required by this chapter.  A health care provider shall not discriminate
against classes or categories of providers in the transmittal of X-rays or other patient records, or copies of these
X-rays or records, to other providers as authorized by this section.

Every health care provider shall adopt policies and establish procedures for the uniform transmittal of X-rays
and other patient records that effectively prevent the discrimination described in this subdivision.  A health care
provider may establish reasonable conditions, including a reasonable deposit fee, to ensure the return of original
X-rays transmitted to another health care provider, provided the conditions do not discriminate on the basis of,
or in a manner related to, the license of the provider to which the X-rays are transmitted.

(i) Any health care provider described in paragraphs (4) to (10), inclusive, of subdivision (a) of Section 123105
who willfully violates this chapter is guilty of unprofessional conduct.  Any health care provider described in
paragraphs (1) to (3), inclusive, of subdivision (a) of Section 123105 that willfully violates this chapter is guilty
of an infraction punishable by a fine of not more than one hundred dollars ($100).  The state agency, board, or
commission that issued the health care provider's professional or institutional license shall consider a violation
as grounds for disciplinary action with respect to the licensure, including suspension or revocation of the license
or certificate.

(j) This section shall be construed as prohibiting a health care provider from withholding patient records or
summaries of patient records because of an unpaid bill for health care services.  Any health care provider who
willfully withholds patient records or summaries of patient records because of an unpaid bill for health care
services shall be subject to the sanctions specified in subdivision (i).

CREDIT(S)
(Added by Stats.1995, c. 415 (S.B.1360), § 8.  Amended by Stats.2001, c. 325 (A.B.1311), § 1.)

Historical Notes

Historical And Statutory Notes

2006 Main Volume
Stats.2001, c. 325 (A.B.1311), inserted subds.(d), (e), and (f) and redesignated as subds.(g) to (j) former
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Cross References

Attorney's fees and costs, generally, see Code of Civil Procedure § 1021.
Chapter definitions, see Health and Safety Code § 123105.
Computation of time, see Code of Civil Procedure §§ 12 and 12a and Government Code § 6800 et

seq.
Infractions, see Penal Code § 17.
Medical profile, summary, or information, copies provided upon patient's written request, see Civil

Code § 56.07.
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Witkin, Evidence (3d ed) §1510
The Rutter Group, Personal Injury (Flahavan, Rea, Kelly & Tenner) §1:234.7
Cal Jur 3d Discov §187; Heal Art §§103, 286

Notes Of Decisions

Discovery 3
Pre-employment examinations 1
Schools 2

1. Pre-employment examinations

Neither an employer who has contracted with a health care provider to conduct a pre-employment physical
examination upon an applicant for employment nor the health care provider is required, upon request, to
disclose to the applicant the results of the examination. 75 Op.Atty.Gen. 149, 10-6-92.

2. Schools

So that relevant Education Code statutes are not eviscerated by the requirements of Family Code and Health
and Safety Code statutes, and because of a clear legislative intent to shield minors from the possibility that
parental consent might be withheld, and from the necessity of revealing the minor's request for services, a
school district may not adopt a policy pursuant to which the district will notify a parent when a student leaves
school to obtain confidential medical services, nor may a school district require that a student obtain written
parental consent prior to releasing the student from school to receive confidential medical services.
Op.Atty.Gen. No. 04-112 (November 29, 2004), 2004 WL 2711073.

3. Discovery

Patient records belonged to patient, and thus health care practitioner could not refuse to comply with valid
deposition subpoena calling for production of her patient's records until patient or patient's attorney signed lien
supplied by health care practitioner. Person v. Farmers Ins. Group of Companies (App. 2 Dist. 1997) 61
Cal.Rptr.2d 30, 52 Cal.App.4th 813. Pretrial Procedure  130



Health care provider may not avoid mandate of court process by not preparing patient record when raw data is
available to do so, and, when billing records or "itemized statements" are requested they should be produced in
response to proper discovery request if: (1) raw data which would support such statement exist; (2) all that is
required to produce billing statement is compilation of existing data, and (3) preparation of compilation would
not be unduly burdensome or oppressive. Person v. Farmers Ins. Group of Companies (App. 2 Dist. 1997) 61
Cal.Rptr.2d 30, 52 Cal.App.4th 813. Pretrial Procedure  382

In response to proper discovery request, burden is upon health care provider to establish that compilation of
requested patient billing records would be unduly burdensome or oppressive. Person v. Farmers Ins. Group of
Companies (App. 2 Dist. 1997) 61 Cal.Rptr.2d 30, 52 Cal.App.4th 813. Pretrial Procedure  410

§ 123111. Written addendum; inspection of records 

     •     Historical Notes     •     Research References

(a) Any adult patient who inspects his or her patient records pursuant to Section 123110 shall have the right to
provide to the health care provider a written addendum with respect to any item or statement in his or her
records that the patient believes to be incomplete or incorrect.  The addendum shall be limited to 250 words per
alleged incomplete or incorrect item in the patient's record and shall clearly indicate in writing that the patient
wishes the addendum to be made a part of his or her record.

(b) The health care provider shall attach the addendum to the patient's records and shall include that addendum
whenever the health care provider makes a disclosure of the allegedly incomplete or incorrect portion of the
patient's records to any third party.

(c) The receipt of information in a patient's addendum which contains defamatory or otherwise unlawful
language, and the inclusion of this information in the patient's records, in accordance with subdivision (b), shall
not, in and of itself, subject the health care provider to liability in any civil, criminal, administrative, or other
proceeding.

(d) Subdivision (f) of Section 123110 and Section 123120 shall be applicable with respect to any violation of
this section by a health care provider.

CREDIT(S)
(Added by Stats.2000, c. 1066 (S.B.1903), § 4.  Amended by Stats.2001, c. 159 (S.B.662), § 138.)
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Administrative Procedure Act, see Government Code § 11340 et seq., § 11370 et seq., § 11400 et
seq., § 11500 et seq.

Administrative proceedings, judicial review, see Government Code § 11523.
Chapter definitions, see Health and Safety Code § 123105.



Writings, authentication and proof of, see Evidence Code § 1400 et seq.
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§ 123115. Representative of minor; mental health records 
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(a) The representative of a minor shall not be entitled to inspect or obtain copies of the minor's patient records
in either of the following circumstances:

(1) With respect to which the minor has a right of inspection under Section 123110.

(2) Where the health care provider determines that access to the patient records requested by the representative
would have a detrimental effect on the provider's professional relationship with the minor patient or the minor's
physical safety or psychological well-being.  The decision of the health care provider as to whether or not a
minor's records are available for inspection or copying under this section shall not attach any liability to the
provider, unless the decision is found to be in bad faith.

(b) When a health care provider determines there is a substantial risk of significant adverse or detrimental
consequences to a patient in seeing or receiving a copy of mental health records requested by the patient, the
provider may decline to permit inspection or provide copies of the records to the patient, subject to the
following conditions:

(1) The health care provider shall make a written record, to be included with the mental health records
requested, noting the date of the request and explaining the health care provider's reason for refusing to permit
inspection or provide copies of the records, including a description of the specific adverse or detrimental
consequences to the patient that the provider anticipates would occur if inspection or copying were permitted.

(2) The health care provider shall permit inspection by, or provide copies of the mental health records to, a
licensed physician and surgeon, licensed psychologist, licensed marriage and family therapist, or licensed
clinical social worker, designated by request of the patient.  Any marriage and family therapist registered intern,
as defined in Chapter 13 (commencing with Section 4980) of Division 2 of the Business and Professions Code,
may not inspect the patient's mental health records or obtain copies thereof, except pursuant to the direction or
supervision of a licensed professional specified in subdivision (g) of Section 4980.03 of the Business and
Professions Code.  Prior to providing copies of mental health records to a marriage and family therapist
registered intern, a receipt for those records shall be signed by the supervising licensed professional.  The
licensed physician and surgeon, licensed psychologist, licensed marriage and family therapist, licensed clinical
social worker, or marriage and family therapist registered intern to whom the records are provided for
inspection or copying shall not permit inspection or copying by the patient.

(3) The health care provider shall inform the patient of the provider's refusal to permit him or her to inspect or
obtain copies of the requested records, and inform the patient of the right to require the provider to permit
inspection by, or provide copies to, a licensed physician and surgeon, licensed psychologist, licensed marriage
and family therapist, or licensed clinical social worker, designated by written authorization of the patient.

(4) The health care provider shall indicate in the mental health records of the patient whether the request was
made under paragraph (2).

CREDIT(S)
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519 (A.B.2161), § 2; Stats.2006, c. 100 (A.B.1994), § 1; Stats.2009, c. 26 (S.B.33), § 25.)
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Chapter definitions, see Health and Safety Code § 123105.
Personal health care, general administration, inspection and copying of patient records, see Health

and Safety Code § 123110.
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Notes Of Decisions

Psychotherapist's records or testimony 1
Schools 2

1. Psychotherapist's records or testimony

Parent who allegedly molested child was not entitled to compel disclosure of records of child's psychotherapist
or therapist's testimony where disclosure would harm therapist-patient relationship or have detrimental effect on
minor's psychological well-being. In re Daniel C. H.(App. 6 Dist. 1990) 269 Cal.Rptr. 624, 220 Cal.App.3d
814, review denied. Privileged Communications And Confidentiality  312; Privileged Communications
And Confidentiality  320

2. Schools

So that relevant Education Code statutes are not eviscerated by the requirements of Family Code and Health
and Safety Code statutes, and because of a clear legislative intent to shield minors from the possibility that
parental consent might be withheld, and from the necessity of revealing the minor's request for services, a
school district may not adopt a policy pursuant to which the district will notify a parent when a student leaves
school to obtain confidential medical services, nor may a school district require that a student obtain written
parental consent prior to releasing the student from school to receive confidential medical services.



Op.Atty.Gen. No. 04-112 (November 29, 2004), 2004 WL 2711073.

§ 123120. Enforcement action; costs and attorney fees 

     •     Historical Notes     •     Research References

Any patient or representative aggrieved by a violation of Section 123110 may, in addition to any other remedy
provided by law, bring an action against the health care provider to enforce the obligations prescribed by
Section 123110.  Any judgment rendered in the action may, in the discretion of the court, include an award of
costs and reasonable attorney fees to the prevailing party.

CREDIT(S)
(Added by Stats.1995, c. 415 (S.B.1360), § 8.)
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Attorney's fees and costs, generally, see Code of Civil Procedure § 1021.
Chapter definitions, see Health and Safety Code § 123105.
Personal health care, general administration, inspection and copying of patient records, see Health

and Safety Code § 123110.
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§ 123125. Alcohol and drug abuse records; communicable disease carriers 
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(a) This chapter shall not require a health care provider to permit inspection or provide copies of alcohol and
drug abuse records where, or in a manner, prohibited by Section 408 of the federal Drug Abuse Office and
Treatment Act of 1972 (Public Law 92-255) or Section 333 of the federal Comprehensive Alcohol Abuse and
Alcoholism Prevention, Treatment, and Rehabilitation Act of 1970 (Public Law 91-616), or by regulations
adopted pursuant to these federal laws.  Alcohol and drug abuse records subject to these federal laws shall also
be subject to this chapter, to the extent that these federal laws do not prohibit disclosure of the records.  All



other alcohol and drug abuse records shall be fully subject to this chapter.

(b) This chapter shall not require a health care provider to permit inspection or provide copies of records or
portions of records where or in a manner prohibited by existing law respecting the confidentiality of
information regarding communicable disease carriers.

CREDIT(S)
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Chapter definitions, see Health and Safety Code § 123105.
Inspection of public records, other exemptions from disclosure, see Government Code § 6276.04.
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§ 123130. Summary of record 
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(a) A health care provider may prepare a summary of the record, according to the requirements of this section,
for inspection and copying by a patient.  If the health care provider chooses to prepare a summary of the record
rather than allowing access to the entire record, he or she shall make the summary of the record available to the
patient within 10 working days from the date of the patient's request.  However, if more time is needed because
the record is of extraordinary length or because the patient was discharged from a licensed health facility within
the last 10 days, the health care provider shall notify the patient of this fact and the date that the summary will
be completed, but in no case shall more than 30 days elapse between the request by the patient and the delivery
of the summary.  In preparing the summary of the record the health care provider shall not be obligated to
include information that is not contained in the original record.

(b) A health care provider may confer with the patient in an attempt to clarify the patient's purpose and goal in
obtaining his or her record.  If as a consequence the patient requests information about only certain injuries,
illnesses, or episodes, this subdivision shall not require the provider to prepare the summary required by this
subdivision for other than the injuries, illnesses, or episodes so requested by the patient.  The summary shall
contain for each injury, illness, or episode any information included in the record relative to the following:



(1) Chief complaint or complaints including pertinent history.

(2) Findings from consultations and referrals to other health care providers.

(3) Diagnosis, where determined.

(4) Treatment plan and regimen including medications prescribed.

(5) Progress of the treatment.

(6) Prognosis including significant continuing problems or conditions.

(7) Pertinent reports of diagnostic procedures and tests and all discharge summaries.

(8) Objective findings from the most recent physical examination, such as blood pressure, weight, and actual
values from routine laboratory tests.

(c) This section shall not be construed to require any medical records to be written or maintained in any manner
not otherwise required by law.

(d) The summary shall contain a list of all current medications prescribed, including dosage, and any
sensitivities or allergies to medications recorded by the provider.

(e) Subdivision (c) of Section 123110 shall be applicable whether or not the health care provider elects to
prepare a summary of the record.

(f) The health care provider may charge no more than a reasonable fee based on actual time and cost for the
preparation of the summary.  The cost shall be based on a computation of the actual time spent preparing the
summary for availability to the patient or the patient's representative.  It is the intent of the Legislature that
summaries of the records be made available at the lowest possible cost to the patient.
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§ 123135. Extent of access; application of confidentiality and information laws 
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Except as otherwise provided by law, nothing in this chapter shall be construed to grant greater access to
individual patient records by any person, firm, association, organization, partnership, business trust, company,
corporation, or municipal or other public corporation, or government officer or agency.  Therefore, this chapter
does not do any of the following:

(a) Relieve employers of the requirements of the Confidentiality of Medical Information Act (Part 2.6
(commencing with Section 56) of Division 1 of the Civil Code).

(b) Relieve any person subject to the Insurance Information and Privacy Protection Act (Article 6.6
(commencing with Section 791) of Chapter 1 of Part 2 of Division 1 of the Insurance Code) from the
requirements of that act.

(c) Relieve government agencies of the requirements of the Information Practices Act of 1977 (Title 1.8
(commencing with Section 1798) of Part 4 of Division 3 of the Civil Code).
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§ 123140. Application of Information Practices Act; state agency records 

     •     Historical Notes     •     Research References

The Information Practices Act of 1977 (Title 1.8 (commencing with Section 1798) of Part 4 of Division 3 of the



Civil Code) shall prevail over this chapter with respect to records maintained by a state agency.
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§ 123145. Preservation of records by health services providers; damages actions for abandonment of
records 
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(a) Providers of health services that are licensed pursuant to Sections 1205, 1253, 1575 and 1726 have an
obligation, if the licensee ceases operation, to preserve records for a minimum of seven years following
discharge of the patient, except that the records of unemancipated minors shall be kept at least one year after the
minor has reached the age of 18 years, and in any case, not less than seven years.

(b) The department or any person injured as a result of the licensee's abandonment of health records may bring
an action in a proper court for the amount of damage suffered as a result thereof.  In the event that the licensee
is a corporation or partnership that is dissolved, the person injured may take action against that corporation's or
partnership's principle officers of record at the time of dissolution.

(c) Abandoned means violating subdivision (a) and leaving patients treated by the licensee without access to
medical information to which they are entitled pursuant to Section 123110.
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§ 123147. Documentation of patient's principal spoken language 

     •     Research References

(a) Except as provided in subdivision (b), all health facilities, as defined in Section 1250, and all primary care
clinics that are either licensed under Section 1204 or exempt from licensure under Section 1206, shall include a
patient's principal spoken language on the patient's health records.

(b) Any long-term health care facility, as defined in Section 1418, that already completes the minimum data set
form as specified in Section 14110.15 of the Welfare and Institutions Code, including documentation of a
patient's principal spoken language, shall be deemed to be in compliance with subdivision (a).

CREDIT(S)
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§ 123148. Test results; recording and reporting to patient; Internet or other electronic posting; plain
language 
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(a) Notwithstanding any other provision of law, a health care professional at whose request a test is performed
shall provide or arrange for the provision of the results of a clinical laboratory test to the patient who is the
subject of the test if so requested by the patient, in oral or written form.  The results shall be conveyed in plain
language and in oral or written form, except the results may be conveyed in electronic form if requested by the



patient and if deemed most appropriate by the health care professional who requested the test.

(b)(1) Consent of the patient to receive his or her laboratory results by Internet posting or other electronic
means shall be obtained in a manner consistent with the requirements of Section 56.10 or 56.11 of the Civil
Code.  In the event that a health care professional arranges for the provision of test results by Internet posting or
other electronic manner, the results shall be delivered to a patient in a reasonable time period, but only after the
results have been reviewed by the health care professional.  Access to clinical laboratory test results shall be
restricted by the use of a secure personal identification number when the results are delivered to a patient by
Internet posting or other electronic manner.

(2) Nothing in paragraph (1) shall prohibit direct communication by Internet posting or the use of other
electronic means to convey clinical laboratory test results by a treating health care professional who ordered the
test for his or her patient or by a health care professional acting on behalf of, or with the authorization of, the
treating health care professional who ordered the test.

(c) When a patient requests to receive his or her laboratory test results by Internet posting, the health care
professional shall advise the patient of any charges that may be assessed directly to the patient or insurer for the
service and that the patient may call the health care professional for a more detailed explanation of the
laboratory test results when delivered.

(d) The electronic provision of test results under this section shall be in accordance with any applicable federal
law governing privacy and security of electronic personal health records.  However, any state statute, if enacted,
that governs privacy and security of electronic personal health records, shall apply to test results under this
section and shall prevail over federal law if federal law permits.

(e) The test results to be reported to the patient pursuant to this section shall be recorded in the patient's medical
record, and shall be reported to the patient within a reasonable time period after the test results are received at
the offices of the health care professional who requested the test.

(f) Notwithstanding subdivisions (a) and (b), none of the following clinical laboratory test results and any other
related results shall be conveyed to a patient by Internet posting or other electronic means:

(1) HIV antibody test.

(2) Presence of antigens indicating a hepatitis infection.

(3) Abusing the use of drugs.

(4) Test results related to routinely processed tissues, including skin biopsies, Pap smear tests, products of
conception, and bone marrow aspirations for morphological evaluation, if they reveal a malignancy.

(g) Patient identifiable test results and health information that have been provided under this section shall not be
used for any commercial purpose without the consent of the patient, obtained in a manner consistent with the
requirements of Section 56.11 of the Civil Code.

(h) Any third party to whom laboratory test results are disclosed pursuant to this section shall be deemed a
provider of administrative services, as that term is used in paragraph (3) of subdivision (c) of Section 56.10 of
the Civil Code, and shall be subject to all limitations and penalties applicable to that section.

(i) A patient may not be required to pay any cost, or be charged any fee, for electing to receive his or her
laboratory results in any manner other than by Internet posting or other electronic form.

(j) A patient or his or her physician may revoke any consent provided under this section at any time and without
penalty, except to the extent that action has been taken in reliance on that consent.
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most appropriate by the health care professional who requested the test.  The test results to be
reported to the patient pursuant to this section shall be recorded in the patient's medical record and
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conveyed in electronic form if requested by the patient and if deemed most appropriate by the health
care professional who requested the test.  Consent of the patient to receive his or her laboratory
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§ 123149. Electronic recordkeeping systems; additional requirements 
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(a) Providers of health services, licensed pursuant to Sections 1205, 1253, 1575, and 1726, that utilize
electronic recordkeeping systems only, shall comply with the additional requirements of this section.  These
additional requirements do not apply to patient records if hard copy versions of the patient records are retained.

(b) Any use of electronic recordkeeping to store patient records shall ensure the safety and integrity of those
records at least to the extent of hard copy records.  All providers set forth in subdivision (a) shall ensure the
safety and integrity of all electronic media used to store patient records by employing an offsite backup storage
system, an image mechanism that is able to copy signature documents, and a mechanism to ensure that once a
record is input, it is unalterable.

(c) Original hard copies of patient records may be destroyed once the record has been electronically stored.

(d) The printout of the computerized version shall be considered the original as defined in Section 255 of the
Evidence Code for purposes of providing copies to patients, the Division of Licensing and Certification, and for
introduction into evidence in accordance with Sections 1550 and 1551 of the Evidence Code, in administrative
or court proceedings.

(e) Access to electronically stored patient records shall be made available to the Division of Licensing and
Certification staff promptly, upon request.

(f) This section does not exempt licensed clinics, health facilities, adult day health care centers, and home
health agencies from the requirement of maintaining original copies of patient records that cannot be
electronically stored.

(g) Any health care provider subject to this section, choosing to utilize an electronic recordkeeping system,
shall develop and implement policies and procedures to include safeguards for confidentiality and unauthorized
access to electronically stored patient health records, authentication by electronic signature keys, and systems
maintenance.

(h) Nothing contained in this chapter shall affect the existing regulatory requirements for the access, use,
disclosure, confidentiality, retention of record contents, and maintenance of health information in patient
records by health care providers.

(i) This chapter does not prohibit any provider of health care services from maintaining or retaining patient
records electronically.
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Administrative Procedure Act, see Government Code § 11340 et seq., § 11370 et seq., § 11400 et
seq., § 11500 et seq.



Administrative proceedings, judicial review, see Government Code § 11523.
Chapter definitions, see Health and Safety Code § 123105.
Recording, instruments or judgments, documents to be recorded and manner of recording, see

Government Code § 27320 et seq., § 27280 et seq.
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Providing spouses with the power to make healthcare decisions.  Cozette Vergari, 30 L.A. Law. 18
(Nov. 2007).
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§ 123149.5. Information transmitted during delivery of health care via telemedicine; incorporation into
patient's medical record 
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(a) It is the intent of the Legislature that all medical information transmitted during the delivery of health care
via telemedicine, as defined in subdivision (a) of Section 2290.5 of the Business and Professions Code, become
part of the patient's medical record maintained by the licensed health care provider.

(b) This section shall not be construed to limit or waive any of the requirements of Chapter 1 (commencing with
Section 123100) of Part 1 of Division 106 of the Health and Safety Code.
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(Added by Stats.1996, c. 864 (S.B.1665), § 8.)
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S.J.Agric.L.Rev. 141 (1999).
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DIVISION 107. STATEWIDE HEALTH PLANNING AND
DEVELOPMENT



Part 3. Health Professions Development

Chapter 5. Health Professions Education Foundation Programs

Article 4. Licensed Mental Health Service Provider Education Program

§ 128454. Establishment of program; definitions; grant applicants; administration and requirements of
program 
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(a) There is hereby created the Licensed Mental Health Service Provider Education Program within the Health
Professions Education Foundation.

(b) For purposes of this article, the following definitions shall apply:

(1) "Licensed mental health service provider" means a psychologist licensed by the Board of Psychology,
registered psychologist, postdoctoral psychological assistant, postdoctoral psychology trainee employed in an
exempt setting pursuant to Section 2910 of the Business and Professions Code, or employed pursuant to a State
Department of Mental Health waiver pursuant to Section 5751.2 of the Welfare and Institutions Code, marriage
and family therapist, marriage and family therapist intern, licensed clinical social worker, and associate clinical
social worker.

(2) "Mental health professional shortage area" means an area designated as such by the Health Resources and
Services Administration (HRSA) of the United States Department of Health and Human Services.

(c) Commencing January 1, 2005, any licensed mental health service provider, including a mental health service
provider who is employed at a publicly funded mental health facility or a public or nonprofit private mental
health facility that contracts with a county mental health entity or facility to provide mental health services, who
provides direct patient care in a publicly funded facility or a mental health professional shortage area may apply
for grants under the program to reimburse his or her educational loans related to a career as a licensed mental
health service provider.

(d) The Health Professions Education Foundation shall make recommendations to the director of the office
concerning all of the following:

(1) A standard contractual agreement to be signed by the director and any licensed mental health service
provider who is serving in a publicly funded facility or a mental health professional shortage area that would
require the licensed mental health service provider who receives a grant under the program to work in the
publicly funded facility or a mental health professional shortage area for at least one year.

(2) The maximum allowable total grant amount per individual licensed mental health service provider.

(3) The maximum allowable annual grant amount per individual licensed mental health service provider.

(e) The Health Professions Education Foundation shall develop the program, which shall comply with all of the
following requirements:

(1) The total amount of grants under the program per individual licensed mental health service provider shall



not exceed the amount of educational loans related to a career as a licensed mental health service provider
incurred by that provider.

(2) The program shall keep the fees from the different licensed providers separate to ensure that all grants are
funded by those fees collected from the corresponding licensed provider groups.

(3) A loan forgiveness grant may be provided in installments proportionate to the amount of the service
obligation that has been completed.

(4) The number of persons who may be considered for the program shall be limited by the funds made available
pursuant to Section 128458.

CREDIT(S)
(Added by Stats.2003, c. 437 (A.B.938), § 5.  Amended by Stats.2006, c. 557 (A.B.1852), § 1.)
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Section 1 of Stats.2003, c. 437 (A.B.938), provides:
"SECTION 1. The Legislature finds and declares all of the following:
"(a) An adequate supply of licensed mental health service providers is critical to ensuring the health

and well-being of the citizens of California, particularly those who live in multicultural,
linguistically diverse, and medically underserved areas.

"(b) The California Mental Health Planning Council has identified the shortage of human resources
at all levels as one of the most urgent issues facing the mental health system.  The shortage is
most acute for child psychiatrists, licensed clinical social workers, and especially for
multilingual and multicultural staff in all mental health occupations.

"(c) In an effort to address the crisis facing the mental health system, the California Mental Health
Planning Council developed the Human Resources Project that is directed by its Human
Resources Committee.  Beginning in 2001, the project convened focus groups targeting social
workers from three of the most prevalent ethnic communities: Latino, Asian/Pacific Islander, and
African-American.  The focus groups were conducted in collaboration with the California
Institute for Mental Health and funded by the State Department of Mental Health and the
Zellerbach Family Fund.

"(d) The Human Resources Project's September 2002 report entitled "Human Resources Pilot Ethnic
Focus Group Project: Summary of Recommendations" found that financial barriers to practice
was the primary reason cited by the participants.  All participant groups indicated that they had
encountered serious difficulty in meeting the expenses of graduate school while struggling with
living and child care expenses.  All groups advocated for additional forms of financial assistance,
like the loan forgiveness programs currently available to doctors and nurses."

Governor Davis issued the following signing message regarding Stats.2003, c. 437 (A.B.938):
"To the Members of the California Legislature:
"I am signing Assembly Bill 938.  This bill establishes the Licensed Mental Health Provider

Education Program (Program) and the Mental Health Practitioner Education Fund.  The Program
would provide scholarships and loan forgiveness to mental health professionals, who agree to
serve in certain medically underserved areas upon graduation.  The Program would be funded
through a $10 fee added to the fees paid by licensed clinical social workers, psychologists and
marriage and family therapists at the time of license renewal.

"The shortage of mental health providers is one of the most urgent issues facing the mental health
system.  I am signing this bill with the understanding that the Office of Statewide Health
Planning and Development (OSHPD) will implement it within existing resources.  I will support



legislation that gives OSHPD an additional year for implementation beyond the 1/1/05 start date
currently in the bill.

"Sincerely,
"GRAY DAVIS"
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Department of Health Services, generally, see Health and Safety Code § 100100 et seq.

Code Of Regulations References

Available funding, see 22 Cal. Code of Regs. § 97930.1.
Exceptions to service or payment obligations, see 22 Cal. Code of Regs. § 97930.10.
Licensed mental health service provider education program, chapter definitions, see 22 Cal. Code of

Regs. § 97930.
Loan application process, see 22 Cal. Code of Regs. § 97930.6.
Loan repayment awards, see 22 Cal. Code of Regs. § 97930.3.
Loan repayment contracts, see 22 Cal. Code of Regs. § 97930.4.
Loan repayment eligibility, see 22 Cal. Code of Regs. § 97930.2.
Penalties for failure to comply with requirements of program, see 22 Cal. Code of Regs. § 97930.9.
Selection process, see 22 Cal. Code of Regs. § 97930.7.
Service obligation provisions for loan repayment recipient, see 22 Cal. Code of Regs. § 97930.8.
Terms of loan repayment, see 22 Cal. Code of Regs. § 97930.5.

§ 128456. Advice from representatives and organizations 
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In developing the program established pursuant to this article, the Health Professions Education Foundation
shall solicit the advice of representatives of the Board of Behavioral Sciences, the Board of Psychology, the
State Department of Mental Health, the California Mental Health Directors Association, the California Mental
Health Planning Council, professional mental health care organizations, the California Healthcare Association,
the Chancellor of the California Community Colleges, and the Chancellor of the California State University.
The foundation shall solicit the advice of representatives who reflect the demographic, cultural, and linguistic
diversity of the state.
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Statutory Notes under Health and Safety Code § 128454.
For Governor's signing message regarding Stats.2003, c. 437 (A.B.938), see Historical and Statutory
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Department of Mental Health, generally, see Welfare and Institutions Code § 4000 et seq.

§ 128458. Mental Health Practitioner Education Fund; expenditures 
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There is hereby established in the State Treasury the Mental Health Practitioner Education Fund.  The moneys
in the fund, upon appropriation by the Legislature, shall be available for expenditure by the Office of Statewide
Health Planning and Development for purposes of this article.

CREDIT(S)
(Added by Stats.2003, c. 437 (A.B.938), § 5.)
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Legislative findings and declarations relating to Stats.2003, c. 437 (A.B.938), see Historical and

Statutory Notes under Health and Safety Code § 128454.
For Governor's signing message regarding Stats.2003, c. 437 (A.B.938), see Historical and Statutory

Notes under Health and Safety Code § 128454.
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Available funding, see 22 Cal. Code of Regs. § 97930.1.
Loan repayment awards, see 22 Cal. Code of Regs. § 97930.3.
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Part 7. Facilities Design Review And Construction

Chapter 1. Health Facilities

Article 3. General Requirements And Administration

§ 129790. Correctional treatment centers; building standards 
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The office shall propose specific space, architectural, structural, mechanical, plumbing, and electrical standards
for correctional treatment centers in cooperation with the Board of Corrections, the Department of Corrections,
and the Department of the Youth Authority.
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Department of Corrections, generally, see Penal Code § 5000 et seq.
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Article 4. Special Requirements

§ 129905. Correctional hospital buildings and treatment centers; plans for construction or alteration;
exemption; certification of conformance with applicable building standards; secondary review 
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Subject to the complete exemption contained in paragraphs (6) and (7) of subdivision (b) of Section 129725,
and notwithstanding any other provision of law, plans for the construction or alteration of any hospital building,
as defined in Section 1250, or any building specified in Section 129875, that are prepared by or under the
supervision of the Department of Corrections or on behalf of the Department of the Youth Authority, shall not
require the review and approval of the statewide office.  In lieu of review and approval by the statewide office,
the Department of Corrections and the Department of the Youth Authority shall certify to the statewide office
that their plans and construction are in full conformance with all applicable building standards, including, but
not limited to, fire and life and safety standards, and the requirements of this chapter for the architectural,
structural, mechanical, plumbing, and electrical systems.  The Department of Corrections and the Department of
the Youth Authority shall use a secondary peer review procedure to review designs to ensure the adherence to
all design standards for all new construction projects, and shall ensure that the construction is inspected by a
competent, onsite inspector to ensure the construction is in compliance with the design and plan specifications.

Subject to the complete exemption contained in paragraphs (6) and (7) of subdivision (b) of Section 129725,
and notwithstanding any other provision of law, plans for the construction or alteration of any correctional
treatment center that are prepared by or under the supervision of a law enforcement agency of a city, county, or
city and county shall not require the review and approval of the statewide office.  In lieu of review and approval
by the statewide office, the law enforcement agency of a city, county, or city and county shall certify to the
statewide office that the plans and construction are in full conformance with all applicable building standards,



including, but not limited to, fire and life and safety standards, and the requirements of this chapter for the
architectural, structural, mechanical, plumbing, and electrical systems.

It is the intent of the Legislature that, except as specified in this section, all hospital buildings as defined by this
chapter constructed by or under the supervision of the Department of Corrections or local law enforcement
agencies, or constructed on behalf of the Department of the Youth Authority shall at a minimum meet all
applicable regulations adopted pursuant to this chapter and all other applicable state laws.

CREDIT(S)
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INSURANCE CODE

DIVISION 1. GENERAL RULES GOVERNING INSURANCE

Part 2. The Business Of Insurance

Chapter 1. General Regulations



Article 6.6. Insurance Information And Privacy Protection Act

§ 791. Purpose of article 

     •     Research References

The purpose of this article is to establish standards for the collection, use and disclosure of information gathered
in connection with insurance transactions by insurance institutions, agents or insurance-support organizations;
to maintain a balance between the need for information by those conducting the business of insurance and the
public's need for fairness in insurance information practices, including the need to minimize intrusiveness; to
establish a regulatory mechanism to enable natural persons to ascertain what information is being or has been
collected about them in connection with insurance transactions and to have access to such information for the
purpose of verifying or disputing its accuracy; to limit the disclosure of information collected in connection
with insurance transactions; and to enable insurance applicants and policyholders to obtain the reasons for any
adverse underwriting decision.

CREDIT(S)
(Added by Stats.1980, c. 1214, p. 4103, § 1.)
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"Adverse underwriting decision" defined for purposes of this Act, see Insurance Code § 791.02.
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"Insurance transaction" defined for purposes of this Act, see Insurance Code§ 791.02.
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"Person" defined for purposes of this Act, see Insurance Code § 791.02.
"Policyholder" defined for purposes of this Act, see Insurance Code § 791.02.
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§ 791.01. Scope of article 
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(a) The obligations imposed by this article shall apply to those insurance institutions, agents or
insurance-support organizations which, on or after October 1, 1981:

(1) In the case of life or disability insurance:

(A) Collect, receive or maintain information in connection with insurance transactions which pertains to natural
persons who are residents of this state, or

(B) Engage in insurance transactions with applicants, individuals or policyholders who are residents of this
state.

(2) In the case of property or casualty insurance:

(A) Collect, receive or maintain information in connection with insurance transactions involving policies,
contracts or certificates of insurance delivered, issued for delivery or renewed in this state, or

(B) Engage in insurance transactions involving policies, contracts or certificates of insurance delivered, issued
for delivery or renewed in this state.

(b) The rights granted by this article shall extend to:

(1) In the case of life or disability insurance, the following persons who are residents of this state:

(A) Natural persons who are the subject of information collected, received or maintained in connection with
insurance transactions.

(B) Applicants, individuals or policyholders who engage in or seek to engage in insurance transactions.

(2) In the case of property or casualty insurance, the following persons:

(A) Natural persons who are the subject of information collected, received or maintained in connection with
insurance transactions involving policies, contracts or certificates of insurance delivered, issued for delivery or
renewed in this state, and

(B) Applicants, individuals or policyholders who engage in or seek to engage in insurance transactions
involving policies, contracts or certificates of insurance delivered, issued for delivery or renewed in this state.

(c) For purposes of this section, a person shall be considered a resident of this state if the person's last known
mailing address, as shown in the records of the insurance institution, agent, or insurance-support organization,
is located in this state.

(d) This article shall not apply to any person or entity engaged in the business of title insurance as defined in
Section 12340.3.

(e) This article shall not apply to a person or entity engaged in the business of a home protection company, as
defined in Section 12740, which does not obtain or maintain personal information, as defined in this article, of
its policyholders and applicants.

(f) Insurance institutions, agents, insurance support organizations or any insurance transaction subject to this
article shall be exempt from Part 2.6 (commencing with Section 56) of Division 1 of, and Sections 1785.20 and



1786.40 of, the Civil Code.

CREDIT(S)
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The section as added by Stats.1980, c. 1214 read:
"(a) The obligations imposed by this article shall apply to those insurance institutions, agents or

insurance-support organizations which, on or after July 1, 1981:
"(1) In the case of life or disability insurance:
"(A) Collect, receive or maintain information in connection with insurance transactions which pertains

to natural persons who are residents of this state, or
"(B) Engage in insurance transactions with applicants, individuals or policyholders who are residents of

this state, and
"(2) In the case of property or casualty insurance:
"(A) Collect, receive or maintain information in connection with insurance transactions involving

policies, contracts or certificates of insurance delivered, issued for delivery or renewed in this state,
or

"(B) Engage in insurance transactions involving policies, contracts or certificates of insurance delivered,
issued for delivery or renewed in this state.

"(b) The rights granted by this article shall extend to:
"(1) In the case of life or disability insurance, the following persons who are residents of this state:
"(A) Natural persons who are the subject of information collected, received or maintained in connection

with insurance transactions, and
"(B) Applicants, individuals or policyholders who engage in or seek to engage in insurance transactions,

and
"(2) In the case of property or casualty insurance, the following persons:
"(A) Natural persons who are the subject of information collected, received or maintained in connection

with insurance transactions involving policies, contracts or certificates of insurance delivered, issued
for delivery or renewed in this state, and

"(B)Applicants, individuals or policyholders who engage in or seek to engage in insurance transactions
involving policies, contracts or certificates of insurance delivered, issued for delivery or renewed in
this state.

"(c) For purposes of this section, a person shall be considered a resident of this state if the person's last
known mailing address, as shown in the records of the insurance institution, agent, or
insurance-support organization, is located in this state.

"(d) This article shall not apply to any person or entity engaged in the business of title insurance as
defined in Section 12340.3.

"(e) This article shall not apply to a person or entity engaged in the business of a home protection
company, as defined in Section 12740, which does not obtain or maintain personal information, as
defined in this article, of its policyholders and applicants."

The 1981 amendment by c. 106 added subd.(f), relating to exemptions from certain Civil Code
provisions; and, made nonsubstantive changes throughout the section.

The 1981 amendment by c. 121, specifically amended the text as amended by Stats.1981, c. 106, (A.B.
268).

The 1981 amendment by c. 121 substituted in the introductory provision of subd.(a) "October 1, 1981"
for "July 1, 1981".
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"Agent" defined for purposes of this Act, see Insurance Code § 791.02.
"Applicant" defined for purposes of this Act, see Insurance Code § 791.02.
"Disability insurance" defined, generally, see Insurance Code § 106.
"Individual" defined for purposes of this Act, see Insurance Code § 791.02.
"Insurance institution" defined for purposes of this Act, see Insurance Code§ 791.02.
"Insurance-support organization" defined for purposes of this Act, see Insurance Code § 791.02.
"Insurance transaction" defined for purposes of this Act, see Insurance Code§ 791.02.
"Person" defined for purposes of this Act, see Insurance Code § 791.02.
"Personal information" defined for purposes of this Act, see Insurance Code§ 791.02.
"Policyholder" defined for purposes of this Act, see Insurance Code § 791.02.
"Resident" and "nonresident" defined for purposes of this Code, see Insurance Code § 30.
"Title insurance" defined, generally, see Insurance Code § 104.
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Spousal exception to California's statutory prohibition against disclosure of confidential medical
information?  Mark C. Phillips, 25 Sw. U.L. Rev. 75 (1995).
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practices statute.  Ellen Klugman, 30 UCLA L. Rev. 1349 (1983).

Your medical records.  How private are they?  Alec Dubro, 3 Cal.Law. No. 4, p. 33 (1983).

Collateral References:

The Rutter Group, Civil Procedure Before Trial (Weil & Brown) §8:315.1
The Rutter Group, Civil Trials and Evidence (Wegner, Fairbank, Epstein & Chernow) §8:2734
The Rutter Group, Insurance Litigation (Croskey, Kaufman, et al) §15:434.9
The Rutter Group, Personal Injury (Flahavan, Rea, Kelly & Tenner) §6:141

§ 791.02. Definitions 
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As used in this act:

(a)(1) "Adverse underwriting decision" means any of the following actions with respect to insurance
transactions involving insurance coverage that is individually underwritten:

(A) A declination of insurance coverage.

(B) A termination of insurance coverage.

(C) Failure of an agent to apply for insurance coverage with a specific insurance institution that the agent
represents and that is requested by an applicant.

(D) In the case of a property or casualty insurance coverage:

(i) Placement by an insurance institution or agent of a risk with a residual market mechanism, with an



unauthorized insurer, or with an insurance institution that provides insurance to other than preferred or standard
risks, if in fact the placement is at other than a preferred or standard rate.  An adverse underwriting decision, in
case of placement with an insurance institution that provides insurance to other than preferred or standard risks,
shall not include placement if the applicant or insured did not specify or apply for placement as a preferred or
standard risk or placement with a particular company insuring preferred or standard risks, or

(ii) The charging of a higher rate on the basis of information which differs from that which the applicant or
policyholder furnished.

(E) In the case of a life, health, or disability insurance coverage, an offer to insure at higher than standard rates.

(2) Notwithstanding paragraph (1), any of the following actions shall not be considered adverse underwriting
decisions but the insurance institution or agent responsible for their occurrence shall nevertheless provide the
applicant or policyholder with the specific reason or reasons for their occurrence:

(A) The termination of an individual policy form on a class or statewide basis.

(B) A declination of insurance coverage solely because coverage is not available on a class or statewide basis.

(C) The rescission of a policy.

(b) "Affiliate" or "affiliated" means a person that directly, or indirectly through one or more intermediaries,
controls, is controlled by or is under common control with another person.

(c) "Agent" means any person licensed pursuant to Chapter 5 (commencing with Section 1621), Chapter 5A
(commencing with Section 1759), Chapter 6 (commencing with Section 1760), Chapter 7 (commencing with
Section 1800), or Chapter 8 (commencing with Section 1831).

(d) "Applicant" means any person who seeks to contract for insurance coverage other than a person seeking
group insurance that is not individually underwritten.

(e) "Consumer report" means any written, oral, or other communication of information bearing on a natural
person's creditworthiness, credit standing, credit capacity, character, general reputation, personal characteristics,
or mode of living that is used or expected to be used in connection with an insurance transaction.

(f) "Consumer reporting agency" means any person who:

(1) Regularly engages, in whole or in part, in the practice of assembling or preparing consumer reports for a
monetary fee.

(2) Obtains information primarily from sources other than insurance institutions.

(3) Furnishes consumer reports to other persons.

(g) "Control," including the terms "controlled by" or "under common control with," means the possession,
direct or indirect, of the power to direct or cause the direction of the management and policies of a person,
whether through the ownership of voting securities, by contract other than a commercial contract for goods or
nonmanagement services, or otherwise, unless the power is the result of an official position with or corporate
office held by the person.

(h) "Declination of insurance coverage" means a denial, in whole or in part, by an insurance institution or agent
of requested insurance coverage.

(i) "Individual" means any natural person who is any of the following:

(1) In the case of property or casualty insurance, is a past, present, or proposed named insured or certificate
holder.

(2) In the case of life or disability insurance, is a past, present, or proposed principal insured or certificate



holder.

(3) Is a past, present, or proposed policyowner.

(4) Is a past or present applicant.

(5) Is a past or present claimant.

(6) Derived, derives, or is proposed to derive insurance coverage under an insurance policy or certificate subject
to this act.

(j) "Institutional source" means any person or governmental entity that provides information about an individual
to an agent, insurance institution, or insurance-support organization, other than any of the following:

(1) An agent.

(2) The individual who is the subject of the information.

(3) A natural person acting in a personal capacity rather than in a business or professional capacity.

(k) "Insurance institution" means any corporation, association, partnership, reciprocal exchange, interinsurer,
Lloyd's insurer, fraternal benefit society, or other person engaged in the business of insurance."Insurance
institution" shall not include agents, insurance-support organizations, or health care service plans regulated
pursuant to the Knox-Keene Health Care Service Plan Act, Chapter 2.2 (commencing with Section 1340) of
Division 2 of the Health and Safety Code.

(l) "Insurance-support organization" means:

(1) Any person who regularly engages, in whole or in part, in the business of assembling or collecting
information about natural persons for the primary purpose of providing the information to an insurance
institution or agent for insurance transactions, including either of the following:

(A) The furnishing of consumer reports or investigative consumer reports to an insurance institution or agent for
use in connection with an insurance transaction.

(B) The collection of personal information from insurance institutions, agents, or other insurance-support
organizations for the purpose of detecting or preventing fraud, material misrepresentation or material
nondisclosure in connection with insurance underwriting or insurance claim activity.

(2) Notwithstanding paragraph (1), the following persons shall not be considered "insurance-support
organizations": agents, governmental institutions, insurance institutions, medical care institutions, medical
professionals, and peer review committees.

(m) "Insurance transaction" means any transaction involving insurance primarily for personal, family, or
household needs rather than business or professional needs that entails either of the following:

(1) The determination of an individual's eligibility for an insurance coverage, benefit, or payment.

(2) The servicing of an insurance application, policy, contract, or certificate.

(n) "Investigative consumer report" means a consumer report or portion thereof in which information about a
natural person's character, general reputation, personal characteristics, or mode of living is obtained through
personal interviews with the person's neighbors, friends, associates, acquaintances, or others who may have
knowledge concerning those items of information.

(o) "Medical care institution" means any facility or institution that is licensed to provide health care services to
natural persons, including but not limited to, hospitals, skilled nursing facilities, home health agencies, medical
clinics, rehabilitation agencies, and public health agencies.



(p) "Medical professional" means any person licensed or certified to provide health care services to natural
persons, including but not limited to, a physician, dentist, nurse, optometrist, physical or occupational therapist,
psychiatric social worker, clinical dietitian, clinical psychologist, chiropractor, pharmacist, or speech therapist.

(q) "Medical record information" means personal information that is both of the following:

(1) Relates to an individual's physical or mental condition, medical history or medical treatment.

(2) Is obtained from a medical professional or medical care institution, from the individual, or from the
individual's spouse, parent, or legal guardian.

(r) "Person" means any natural person, corporation, association, partnership, limited liability company, or other
legal entity.

(s) "Personal information" means any individually identifiable information gathered in connection with an
insurance transaction from which judgments can be made about an individual's character, habits, avocations,
finances, occupation, general reputation, credit, health, or any other personal characteristics."Personal
information" includes an individual's name and address and "medical record information" but does not include
"privileged information."

(t) "Policyholder" means any person who is any of the following:

(1) In the case of individual property or casualty insurance, is a present named insured.

(2) In the case of individual life or disability insurance, is a present policyowner.

(3) In the case of group insurance, which is individually underwritten, is a present group certificate holder.

(u) "Pretext interview" means an interview whereby a person, in an attempt to obtain information about a
natural person, performs one or more of the following acts:

(1) Pretends to be someone he or she is not.

(2) Pretends to represent a person he or she is not in fact representing.

(3) Misrepresents the true purpose of the interview.

(4) Refuses to identify himself or herself upon request.

(v) "Privileged information" means any individually identifiable information that both:

(1) Relates to a claim for insurance benefits or a civil or criminal proceeding involving an individual.

(2) Is collected in connection with or in reasonable anticipation of a claim for insurance benefits or civil or
criminal proceeding involving an individual.  However, information otherwise meeting the requirements of this
division shall nevertheless be considered "personal information" under this act if it is disclosed in violation of
Section 791.13.

(w) "Residual market mechanism" means the California FAIR Plan Association, Chapter 10 (commencing with
Section 10101) of Part 1 of Division 2, and the assigned risk plan, Chapter 1 (commencing with Section 11550)
of Part 3 of Division 2.

(x) "Termination of insurance coverage" or "termination of an insurance policy" means either a cancellation or
nonrenewal of an insurance policy, in whole or in part, for any reason other than the failure to pay a premium as
required by the policy.

(y) "Unauthorized insurer" means an insurance institution that has not been granted a certificate of authority by
the director to transact the business of insurance in this state.



(z) "Commissioner" means the Insurance Commissioner.

CREDIT(S)
(Added by Stats.1980, c. 1214, p. 4103, § 1.  Amended by Stats.1981, c. 106, p. 796, § 1.5, eff. June 29, 1981;
Stats.1981, c. 121, p. 857, § 2, eff. June 30, 1981; Stats.1994, c. 1010 (S.B.2053), § 174; Stats.1999, c. 525
(S.B.78), § 172; Stats.1999, c. 526 (S.B.19), § 12; Stats.2000, c. 857 (A.B.2903), § 56; Stats.2000, c. 135
(A.B.2539), § 108.)

Historical Notes

Historical And Statutory Notes

2005 Main Volume
The 1994 amendment made technical changes to conform with enactment of the California Limited

Liability Company Act.
Subordination of legislation by Stats.1994, c. 1010 (S.B.2053), see Historical and Statutory Notes under

Business and Professions Code § 128.
Legislative declaration of Stats.1996, c. 57 (S.B.141), § 30, relating to the rendition of professional

services by a limited liability company, see Historical and Statutory Notes under Code of Civil
Procedure § 699.720.

Stats.1999, c. 526, in subd.(k), deleted ", including medical service plans and hospital service plans"
preceding "Insurance institution", and deleted "group practice prepayment" following
"organizations, or"; in subd.(y), substituted "director" for "commissioner"; in subd.(z), deleted
everything following "Insurance Commissioner"; and substituted "that" for "which" and made other
nonsubstantive changes throughout the section.

Legislative findings, declarations, intent, operative date, and subordination provision of Stats.1999, c.
525 (A.B.78), see Historical and Statutory Notes under Health and Safety Code § 1317.2a.

Subordination of legislation by Stats.1999, c. 525 (A.B.78), to other 1999 legislation, see Historical and
Statutory Notes under Health and Safety Code§ 1317.2a.

Stats.2000, c. 135 (A.B.2539), made nonsubstantive changes to maintain the code.
Subordination of legislation by Stats.2000, c. 135 (A.B.2539), to other 2000 legislation, see Historical

and Statutory Notes under Business and Professions Code § 651.
Subordination of legislation by Stats.2000, c. 857 (A.B.2903), to other 2000 legislation, see Historical

and Statutory Notes under Business and Professions Code § 1618.5.
Changes in statutory references from the Department of Managed Care to the Department of Managed

Health Care, from the Advisory Committee on Managed Care to the Advisory Committee on
Managed Health Care, and from the Managed Care Fund to the Managed Health Care Fund by
Stats.2000, c. 857 (A.B.2903), see Historical and Statutory Notes under Business and Professions
Code § 1618.5.

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

Research References

Cross References

"Adverse underwriting decision" defined for purposes of this Act, see Insurance Code § 791.02.
California Financial Information Privacy Act, consent requirement to disclose nonpublic personal

information, see Financial Code § 4053.
Confidentiality of medical information, definitions, see Civil Code § 56.05.
Consumer privacy protection, definitions, oral and written requests, see Civil Code § 1798.91.
"Consumer report" defined for purposes of this Act, see Insurance Code § 791.02.



"Disability insurance" defined, generally, see Insurance Code § 106.
Investigative consumer reporting agencies, definitions, see Civil Code § 1786.2.
Oral and written requests by businesses for medical information, requirements, see Civil Code §

1798.91.
"Residual market mechanism" defined for purposes of this Act, see Insurance Code § 791.02.

Code Of Regulations References

Privacy of nonpublic personal information, scope of regulations, see 10 Cal. Code of Regs. § 2689.2.
Sales to military personnel,

Authority, see 10 Cal. Code of Regs. § 2695.22.
Definitions, see 10 Cal. Code of Regs. § 2695.24.
Effective date, see 10 Cal. Code of Regs. § 2695.28.
Exemptions, see 10 Cal. Code of Regs. § 2695.23.
Practices declared false, misleading, deceptive or unfair on a military installation, see 10 Cal. Code

of Regs. § 2695.25.
Practices declared false, misleading, deceptive or unfair regardless of location, see 10 Cal. Code of

Regs. § 2695.26.
Purpose, see 10 Cal. Code of Regs. § 2695.20.
Scope, see 10 Cal. Code of Regs. § 2695.21.
Severability, see 10 Cal. Code of Regs. § 2695.27.

Law Review And Journal Commentaries

California's managed care reform moves to a new level.  Alexander S. Wylie, 31 McGeorge L.Rev.
534 (2000).

Toward a uniform right to medical records: A proposal for a model patient access and information
practices statute.  Ellen Klugman, 30 UCLA L. Rev. 1349 (1983).

Collateral References:

Witkin, Evidence (3d ed) §1103
B-W Cal Civil Practice: Torts §35:16
Cal Jur 3d Consumer L §292; Heal Art §13

Notes Of Decisions

Personal information 1

1. Personal information

Information about insurance policy limits is "personal information" for purposes of the Insurance Information
and Privacy Protection Act (this article). Griffith v. State Farm Mut. Auto. Ins. Co.(App. 2 Dist. 1991) 281
Cal.Rptr. 165, 230 Cal.App.3d 59, modified, review denied. Insurance  1591

§ 791.03. Pretext interviews 

     •     Historical Notes     •     Research References

No insurance institution, agent or insurance-support organization shall use or authorize the use of pretext
interviews to obtain information in connection with an insurance transaction; provided, however, that a pretext
interview may be undertaken to obtain information from a person or institution that does not have a generally or
statutorily recognized privileged relationship with the person to whom the information relates for the purpose of



investigating a claim where there is a reasonable basis for suspecting criminal activity, fraud, material
misrepresentation or material nondisclosure in connection with a claim.

CREDIT(S)
(Added by Stats.1980, c. 1214, p. 4103, § 1.  Amended by Stats.1981, c. 106, p. 799, § 2, eff. June 29, 1981.)

Historical Notes

Historical And Statutory Notes

2005 Main Volume
The 1981 amendment substituted "provided, however," for "except" and substituted "a reasonable basis

for suspecting criminal activity, fraud, material misrepresentation or material nondisclosure in
connection with a claim" for "reasonable basis for suspecting fraud, material misrepresentation or
material nondisclosure".

Research References

Cross References

"Agent" defined for purposes of this Act, see Insurance Code § 791.02.
"Insurance institution" defined for purposes of this Act, see Insurance Code§ 791.02.
"Insurance-support organization" defined for purposes of this Act, see Insurance Code § 791.02.
"Insurance transaction" defined for purposes of this Act, see Insurance Code§ 791.02.
"Person" defined for purposes of this Act, see Insurance Code § 791.02.
"Pretext interview" defined for purposes of this Act, see Insurance Code § 791.02.

Code Of Regulations References

Sales to military personnel,
Authority, see 10 Cal. Code of Regs. § 2695.22.
Definitions, see 10 Cal. Code of Regs. § 2695.24.
Effective date, see 10 Cal. Code of Regs. § 2695.28.
Exemptions, see 10 Cal. Code of Regs. § 2695.23.
Practices declared false, misleading, deceptive or unfair on a military installation, see 10 Cal. Code

of Regs. § 2695.25.
Practices declared false, misleading, deceptive or unfair regardless of location, see 10 Cal. Code of

Regs. § 2695.26.
Purpose, see 10 Cal. Code of Regs. § 2695.20.
Scope, see 10 Cal. Code of Regs. § 2695.21.
Severability, see 10 Cal. Code of Regs. § 2695.27.

Law Review And Journal Commentaries

Toward a uniform right to medical records: A proposal for a model patient access and information
practices statute.  Ellen Klugman, 30 UCLA L. Rev. 1349 (1983).
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Collateral References:

Witkin, Evidence (3d ed) §1103
B-W Cal Civil Practice: Torts §35:16



§ 791.04. Notice of personal information practices; applicants or policyholders 

     •     Historical Notes     •     Research References

(a) An insurance institution or agent shall provide a notice of information practices to all applicants or
policyholders in connection with insurance transactions as provided below:

(1) In the case of a written application for insurance, a notice shall be provided no later than:

(A) At the time of the delivery of the insurance policy or certificate when personal information is collected only
from the applicant, an insured under the policy, or from public records; or

(B) At the time the collection of personal information is initiated when personal information is collected from a
source other than the applicant, an insured under the policy, or public records.

(2) In the case of a policy renewal, a notice shall be provided no later than the policy renewal date or the date
upon which policy renewal is confirmed, except that no notice shall be required in connection with a policy
renewal if either of the following applies:

(A) Personal information is collected only from the policyholder, an insured under the policy, or from public
records.

(B) A notice meeting the requirements of this section has been given within the previous 24 months.

(3) In the case of a policy reinstatement or change in insurance benefits, a notice shall be provided no later than
the time a request for a policy reinstatement or change in insurance benefits is received by the insurance
institution, except that no notice shall be required if personal information is collected only from the
policyholder, an insured under the policy, or from public records or if a notice meeting the requirements of this
section has been given within the previous 24 months.

(b) The notice required by subdivision (a) shall be in writing and shall state all of the following:

(1) Whether personal information may be collected from persons other than the individual or individuals
proposed for coverage.

(2) The types of personal information that may be collected and the types of sources and investigative
techniques that may be used to collect such information.

(3) The types of disclosures identified in subdivisions (b), (c), (d), (e), (f), (i), (k), (l), and (n) of Section 791.13
and the circumstances under which the disclosures may be made without prior authorization, except that only
those circumstances need be described which occur with such frequency as to indicate a general business
practice.

(4) A description of the rights established under Sections 791.08 and 791.09 and the manner in which the rights
may be exercised.

(5) That information obtained from a report prepared by an insurance-support organization may be retained by
the insurance-support organization and disclosed to other persons.

(c) In lieu of the notice prescribed in subdivision (b), the insurance institution or agent may provide an
abbreviated notice informing the applicant or policyholder of the following:

(1) Personal information may be collected from persons other than the individual or individuals proposed for
coverage.

(2) Such information as well as other personal or privileged information subsequently collected by the



insurance institution or agent may in certain circumstances be disclosed to third parties without authorization.

(3) A right of access and correction exists with respect to all personal information collected.

(4) The notice prescribed in subdivision (b) will be furnished to the applicant or policyholder upon request.

(d) The obligations imposed by this section upon an insurance institution or agent may be satisfied by another
insurance institution or agent authorized to act on its behalf.

CREDIT(S)
(Added by Stats.1981, c. 106, p. 800, § 4, eff. June 29, 1981.)

Historical Notes

Historical And Statutory Notes

2005 Main Volume
Former § 791.04, added by Stats.1980, c. 1214, p. 4103, § 1, relating to notice of personal information

practices, was repealed by Stats.1981, c. 106, p. 800,§ 3, eff. June 29, 1981.  See this section.
Derivation: Former § 791.04, added by Stats.1980, c. 1214, p. 4103, § 1.

Research References

Cross References

"Agent" defined for purposes of this Act, see Insurance Code § 791.02.
"Applicant" defined for purposes of this Act, see Insurance Code § 791.02.
"Individual" defined for purposes of this Act, see Insurance Code § 791.02.
"Insurance institution" defined for purposes of this Act, see Insurance Code§ 791.02.
"Insurance-support organization" defined for purposes of this Act, see Insurance Code § 791.02.
"Insurance transaction" defined for purposes of this Act, see Insurance Code§ 791.02.
"Personal information" defined for purposes of this Act, see Insurance Code§ 791.02.
"Person" defined for purposes of this Act, see Insurance Code § 791.02.
"Policyholder" defined for purposes of this Act, see Insurance Code § 791.02.
"Privileged information" defined for purposes of this Act, see Insurance Code § 791.02.

Code Of Regulations References

Annual privacy notice, additional requirements, see 10 Cal. Code of Regs. § 2689.6.
Definitions, generally, see 10 Cal. Code of Regs. § 2689.4.
Information to be included in privacy notices, see 10 Cal. Code of Regs. § 2689.7.

Law Review And Journal Commentaries

Spousal exception to California's statutory prohibition against disclosure of confidential medical
information?  Mark C. Phillips, 25 Sw. U.L. Rev. 75 (1995).

Toward a uniform right to medical records: A proposal for a model patient access and information
practices statute.  30 UCLA L.Rev. 1349 (1983).
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Collateral References:

Witkin, Evidence (3d ed) §1103

§ 791.05. Questions designed solely for marketing or research purposes 



     •     Historical Notes     •     Research References

An insurance institution or agent shall clearly specify those questions designed to obtain information solely for
marketing or research purposes from an individual in connection with an insurance transaction.

CREDIT(S)
(Added by Stats.1980, c. 1214, p. 4103, § 1.  Amended by Stats.1981, c. 106, p. 801, § 5, eff. June 29, 1981.)

Historical Notes

Historical And Statutory Notes

2005 Main Volume
The 1981 amendment rewrote this section, which had read:
"An insurance institution or agent shall clearly specify those items of information to be collected from

an individual in connection with an insurance transaction which are desired solely for marketing,
research or other purposes not directly related to the insurance transaction."

Research References

Cross References

"Agent" defined for purposes of this Act, see Insurance Code § 791.02.
"Individual" defined for purposes of this Act, see Insurance Code § 791.02.
"Insurance institution" defined for purposes of this Act, see Insurance Code§ 791.02.
"Insurance transaction" defined for purposes of this Act, see Insurance Code§ 791.02.

Code Of Regulations References

Information to be included in privacy notices, see 10 Cal. Code of Regs. § 2689.7.
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§ 791.06. Disclosure authorization forms; requirements for forms or statements 

     •     Historical Notes     •     Research References

Notwithstanding any other provision of law, no insurance institution, agent or insurance-support organization
may utilize as its disclosure authorization form in connection with insurance transactions a form or statement
which authorizes the disclosure of personal or privileged information about an individual to the insurance
institution, agent, or insurance-support organization unless the form or statement:

(a) Is written in plain language.

(b) Is dated.

(c) Specifies the types of persons authorized to disclose information about the individual.

(d) Specifies the nature of the information authorized to be disclosed.

(e) Names the insurance institution or agent and identifies by generic reference representatives of the insurance
institution to whom the individual is authorizing information to be disclosed.

(f) Specifies the purposes for which the information is collected.



(g) Specifies the length of time the authorization shall remain valid, which shall be no longer than:

(1) In the case of authorizations signed for the purpose of collecting information in connection with an
application for an insurance policy, a policy reinstatement or a request for change in policy benefits:

(A) Thirty months from the date the authorization is signed if the application or request involves life, health or
disability insurance; or

(B) One year from the date the authorization is signed if the application or request involves property or casualty
insurance.

(2) In the case of authorizations signed for the purpose of collecting information in connection with a claim for
benefits under an insurance policy:

(A) The term of coverage of the policy if the claim is for a health insurance benefit; or

(B) The duration of the claim if the claim is not for a health insurance benefit; or

(C) The duration of all claims processing activity performed in connection with all claims for benefits made by
any person entitled to benefits under a nonprofit hospital service contract.

(h) Advises the individual or a person authorized to act on behalf of the individual that the individual or the
individual's authorized representative is entitled to receive a copy of the authorization form.

(i) This section shall not be construed to require any authorization for the receipt of personal or privileged
information about an individual.

CREDIT(S)
(Added by Stats.1980, c. 1214, p. 4103, § 1.  Amended by Stats.1981, c. 106, p. 801, § 6, eff. June 29, 1981.)

Historical Notes

Historical And Statutory Notes

2005 Main Volume
The 1981 amendment rewrote this section, which had read:
"Except as provided in Section 791.13 and notwithstanding Part 2.6 (commencing with Section 56) of

Division 1 of the Civil Code and any other provision of law, no insurance institution, agent or
insurance-support organization shall ask, require or otherwise induce an individual, or someone
authorized to act on behalf of the individual, to sign any form or statement in connection with an
insurance transaction which authorizes the disclosure of personal or privileged information about the
individual unless the form or statement:

"(a) Is written in plain language.
"(b) Is dated.
"(c) Specifies the types of persons authorized to disclose information about the individual.
"(d) Specifies the nature of the information authorized to be disclosed.
"(e) Specifies the types of persons to whom the individual has authorized the information to be

disclosed.
"(f) Specifies the purposes for which the information is collected.
"(g) Specifies the length of time such authorization shall remain, valid, which shall be no longer than:
"(1) Thirty months, when signed in connection with an application for, a reinstatement of or a request

for change in benefits of a life or disability insurance policy.
"(2) One year following the effective date of the insurance policy, when signed in connection with an

application for a property or casualty insurance policy.
"(3) The duration of a claim, when signed in connection with any claim for benefits under an insurance



policy.
"(4) The duration of all claims processing activity performed in connection with all claims for benefits

made by any person entitled to benefits under a nonprofit hospital service contract, provided,
however, that such nonprofit hospital service plan shall annually notify the individual of the fact that
a valid authorization is, and continues to be, in force and provide such individual with a reasonable
facsimile of such authorization.

"(h) Advises the individual or a person authorized to act on behalf of the individual that the individual or
the individual's authorized representative is entitled to receive a copy of the authorization form.

"(i) Is in no less than 8-point type and is clearly separate or detachable from any associated application
or claim-form language.

"(j) This section shall not be construed to required any authorization for the receipt of personal or
privileged information about an individual."

Research References

Cross References

"Agent" defined for purposes of this Act, see Insurance Code § 791.02.
"Disability insurance" defined, generally, see Insurance Code § 106.
"Health insurance" defined, generally, see Insurance Code § 106.
"Individual" defined for purposes of this Act, see Insurance Code § 791.02.
"Insurance institution" defined for purposes of this Act, see Insurance Code§ 791.02.
"Insurance-support organization" defined for purposes of this Act, see Insurance Code § 791.02.
"Insurance transaction" defined for purposes of this Act, see Insurance Code§ 791.02.
"Person" defined for purposes of this Act, see Insurance Code § 791.02.
"Privileged information" defined for purposes of this Act, see Insurance Code § 791.02.

Code Of Regulations References

Information to be included in privacy notices, see 10 Cal. Code of Regs. § 2689.7.
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Collateral References:

Witkin, Evidence (3d ed) §1103

§ 791.07. Investigative consumer reports; information concerning interview and copies of reports 

     •     Historical Notes     •     Research References

(a) No insurance institution, agent or insurance-support organization may prepare or request an investigative
consumer report about an individual in connection with an insurance transaction involving an application for
insurance, a policy renewal, a policy reinstatement or a change in insurance benefits unless the insurance
institution or agent informs the individual of the following:

(1) That he or she may request to be interviewed in connection with the preparation of the investigative
consumer report, and

(2) That upon a request pursuant to Section 791.08, he or she is entitled to receive a copy of the investigative
consumer report.

(b) If an investigative consumer report is to be prepared by an insurance institution or agent, the insurance
institution or agent shall institute reasonable procedures to conduct a personal interview requested by an



individual.

(c) If an investigative consumer report is to be prepared by an insurance-support organization, the insurance
institution or agent desiring such report shall inform the insurance-support organization whether a personal
interview has been requested by the individual.  The insurance-support organization shall institute reasonable
procedures to conduct such interviews, if requested.

CREDIT(S)
(Added by Stats.1980, c. 1214, p. 4103, § 1.  Amended by Stats.1981, c. 106, p. 802, § 7, eff. June 29, 1981.)

Historical Notes

Historical And Statutory Notes
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The 1981 amendment deleted at the end of subd.(a)(2) "if no personal interview is, in fact, conducted";

and deleted in subd.(b) "an" following "an insurance institution or".

Research References

Cross References

"Agent" defined for purposes of this Act, see Insurance Code § 791.02.
"Consumer report" defined for purposes of this Act, see Insurance Code § 791.02.
"Individual" defined for purposes of this Act, see Insurance Code § 791.02.
"Insurance institution" defined for purposes of this Act, see Insurance Code§ 791.02.
"Insurance-support organization" defined for purposes of this Act, see Insurance Code § 791.02.
"Insurance transaction" defined for purposes of this Act, see Insurance Code§ 791.02.
"Investigative consumer report" defined for purposes of this act, see Insurance Code § 791.02.
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Collateral References:

Witkin, Evidence (3d ed) §1103

§ 791.08. Response to request for access to recorded personal information; time; medical record
information; fee 

     •     Historical Notes     •     Research References

(a) If any individual, after proper identification, submits a written request to an insurance institution, agent or
insurance-support organization for access to recorded personal information about the individual which is
reasonably described by the individual and reasonably locatable and retrievable by the insurance institution,
agent or insurance-support organization, the insurance institution, agent or insurance-support organization shall
within 30 business days from the date such request is received:

(1) Inform the individual of the nature and substance of such recorded personal information in writing, by
telephone or by other oral communication, whichever the insurance institution, agent or insurance-support
organization prefers;

(2) Permit the individual to see and copy, in person, such recorded personal information pertaining to him or her
or to obtain a copy of such recorded personal information by mail, whichever the individual prefers, unless such
recorded personal information is in coded form, in which case an accurate translation in plain language shall be



provided in writing;

(3) Disclose to the individual the identity, if recorded, of those persons to whom the insurance institution, agent
or insurance-support organization has disclosed such personal information within two years prior to such
request, and if the identity is not recorded, the names of those insurance institutions, agents, insurance-support
organizations or other persons to whom such information is normally disclosed; and

(4) Provide the individual with a summary of the procedures by which he or she may request correction,
amendment or deletion of recorded personal information.

(b) Any personal information provided pursuant to subdivision (a) above shall identify the source of the
information if such source is an institutional source.

(c) Medical record information supplied by a medical care institution or medical professional and requested
under subdivision (a), together with the identity of the medical professional or medical care institution which
provided such information, shall be supplied either directly to the individual or to a medical professional
designated by the individual and licensed to provide medical care with respect to the condition to which the
information relates, whichever the individual prefers.  Mental health record information shall be supplied
directly to the individual, pursuant to this section, only with the approval of the qualified professional person
with treatment responsibility for the condition to which the information relates.  If it elects to disclose the
information to a medical professional designated by the individual, the insurance institution, agent or
insurance-support organization shall notify the individual, at the time of the disclosure, that it has provided the
information to the medical professional.

(d) Except for personal information provided under Section 791.10, an insurance institution, agent or
insurance-support organization may charge a reasonable fee to cover the costs incurred in providing a copy of
recorded personal information to individuals.

(e) The obligations imposed by this section upon an insurance institution or agent may be satisfied by another
insurance institution or agent authorized to act on its behalf.  With respect to the copying and disclosure of
recorded personal information pursuant to a request under subdivision (a), an insurance institution, agent or
insurance-support organization may make arrangements with an insurance-support organization or a consumer
reporting agency to copy and disclose recorded personal information on its behalf.

(f) The rights granted to individuals in this section shall extend to all natural persons to the extent information
about them is collected and maintained by an insurance institution, agent or insurance-support organization in
connection with an insurance transaction.  The rights granted to all natural persons by this subdivision shall not
extend to information about them that relates to and is collected in connection with or in reasonable anticipation
of a claim or civil or criminal proceeding involving them.

(g) For purposes of this section, the term "insurance-support organization" does not include "consumer
reporting agency".

CREDIT(S)
(Added by Stats.1980, c. 1214, p. 4103, § 1.  Amended by Stats.1981, c. 106, p. 802, § 8, eff. June 29, 1981;
Stats.1985, c. 1132, § 1.)

Historical Notes
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The 1981 amendment inserted in subd.(a) "access to"; inserted in subd.(d) "a copy of"; inserted in

subd.(e) "or a consumer reporting agency"; and added subd.(g) relating to "insurance-support
organization".



The 1985 amendment substituted at the end of the first sentence of subd.(c) "whichever the individual
prefers" for "whichever the insurance institution, agent or insurance-support organization prefers";
and inserted the second sentence of subd.(c) relating to mental health record information.

Research References

Cross References

"Agent" defined for purposes of this Act, see Insurance Code § 791.02.
"Consumer reporting agency" defined for purposes of this Act, see Insurance Code § 791.02.
"Individual" defined for purposes of this Act, see Insurance Code § 791.02.
"Institutional source" defined for purposes of this Act, see Insurance Code§ 791.02.
"Insurance institution" defined for purposes of this Act, see Insurance Code§ 791.02.
"Insurance-support organization" defined for purposes of this Act, see Insurance Code § 791.02.
"Insurance transaction" defined for purposes of this Act, see Insurance Code§ 791.02.
"Medical care institution" defined for purposes of this Act, see Insurance Code § 791.02.
"Medical professional" defined for purposes of this Act, see Insurance Code§ 791.02.
"Medical record information" defined for purposes of this Act, see Insurance Code § 791.02.
"Person" defined for purposes of this Act, see Insurance Code § 791.02.
"Personal information" defined for purposes of this Act, see Insurance Code§ 791.02.

Law Review And Journal Commentaries

Spousal exception to California's statutory prohibition against disclosure of confidential medical
information?  Mark C. Phillips, 25 Sw. U.L. Rev. 75 (1995).

Toward a uniform right to medical records: A proposal for a model patient access and information
practices statute.  30 UCLA L.Rev. 1349 (1983).

2005 Main Volume

Collateral References:

Witkin, Evidence (3d ed) §1103

§ 791.09. Correction, amendment, or deletion of recorded personal information; notice; statement of
individual 

     •     Historical Notes     •     Research References

(a) Within 30 business days from the date of receipt of a written request from an individual to correct, amend or
delete any recorded personal information about the individual within its possession, an insurance institution,
agent or insurance-support organization shall either:

(1) Correct, amend or delete the portion of the recorded personal information in dispute; or

(2) Notify the individual of:

(A) Its refusal to make such correction, amendment or deletion.

(B) The reasons for the refusal.

(C) The individual's right to file a statement as provided in subdivision (c).

(b) If the insurance institution, agent or insurance-support organization corrects, amends or deletes recorded
personal information in accordance with paragraph (1) of subdivision (a), the insurance institution, agent or
insurance-support organization shall so notify the individual in writing and furnish the correction, amendment



or fact of deletion to:

(1) Any person specifically designated by the individual who may have, within the preceding two years,
received such recorded personal information.

(2) Any insurance-support organization whose primary source of personal information is insurance institutions
if the insurance-support organization has systematically received such recorded personal information from the
insurance institution within the preceding seven years; provided, however, that the correction, amendment or
fact of deletion need not be furnished if the insurance-support organization no longer maintains recorded
personal information about the individual.

(3) Any insurance-support organization that furnished the personal information that has been corrected,
amended or deleted.

(c) Whenever an individual disagrees with an insurance institution's, agent's or insurance-support organization's
refusal to correct, amend or delete recorded personal information, the individual shall be permitted to file with
the insurance institution, agent or insurance-support organization:

(1) A concise statement setting forth what the individual thinks is the correct, relevant or fair information.

(2) A concise statement of the reasons why the individual disagrees with the insurance institution's, agent's or
insurance-support organization's refusal to correct, amend or delete recorded personal information.

(d) In the event an individual files either statement as described in subdivision (c), the insurance institution,
agent or support organization shall:

(1) File the statement with the disputed personal information and provide a means by which anyone reviewing
the disputed personal information will be made aware of the individual's statement and have access to it.

(2) In any subsequent disclosure by the insurance institution, agent or support organization of the recorded
personal information that is the subject of disagreement, clearly identify the matter or matters in dispute and
provide the individual's statement along with the recorded personal information being disclosed.

(3) Furnish the statement to the persons and in the manner specified in subdivision (b).

(e) The rights granted to individuals in this section shall extend to all natural persons to the extent information
about them is collected and maintained by an insurance institution, agent or insurance-support organization in
connection with an insurance transaction.  The rights granted to all natural persons by this subdivision shall not
extend to information about them that relates to and is collected in connection with or in reasonable anticipation
of a claim or civil or criminal proceeding involving them.

(f) For purposes of this section, the term "insurance-support organization" does not include "consumer reporting
agency".

CREDIT(S)
(Added by Stats.1980, c. 1214, p. 4103, § 1.  Amended by Stats.1981, c. 106, p. 804, § 9, eff. June 29, 1981.)

Historical Notes

Historical And Statutory Notes

2005 Main Volume
The 1981 amendment deleted in subd.(a) "the" preceding "receipt"; substituted in subd.(a) "an

individual" for "any individual"; substituted a period at the end of subds.(a)(2)(B) and (c)(1) for a
comma and the word "and"; deleted in subd.(a)(2)(C) "supplementary" preceding "statement"; and
added subd.(f) relating to "insurance-support organization".



Research References

Cross References

"Agent" defined for purposes of this Act, see Insurance Code § 791.02.
"Consumer reporting agency" defined for purposes of this Act, see Insurance Code § 791.02.
"Individual" defined for purposes of this Act, see Insurance Code § 791.02.
"Insurance institution" defined for purposes of this Act, see Insurance Code§ 791.02.
"Insurance-support organization" defined for purposes of this Act, see Insurance Code § 791.02.
"Insurance transaction" defined for purposes of this Act, see Insurance Code§ 791.02.
"Person" defined for purposes of this Act, see Insurance Code § 791.02.
"Personal information" defined for purposes of this Act, see Insurance Code§ 791.02.

Law Review And Journal Commentaries

Spousal exception to California's statutory prohibition against disclosure of confidential medical
information?  Mark C. Phillips, 25 Sw. U.L. Rev. 75 (1995).

Toward a uniform right to medical records: A proposal for a model patient access and information
practices statute.  30 UCLA L.Rev. 1349 (1983).

2005 Main Volume

Collateral References:

Witkin, Evidence (3d ed) §1103

§ 791.10. Adverse underwriting decisions; declination, cancellation or nonrenewal of enumerated
policies; specific reasons for decision 

     •     Historical Notes     •     Research References

(a) In the event of an adverse underwriting decision the insurance institution or agent responsible for the
decision shall:

(1) Either provide the applicant, policyholder, or individual proposed for coverage with the specific reason or
reasons for the adverse underwriting decision in writing or, except as provided in subdivision (e), advise the
person that upon written request he or she may receive the specific reason or reasons in writing.

(2) Provide the applicant, policyholder or individual proposed for coverage with a summary of the rights
established under subdivision (b) and Sections 791.08 and 791.09.

(b) Upon receipt of a written request within 90 business days from the date of the mailing of notice or other
communication of an adverse underwriting decision to an applicant, policyholder or individual proposed for
coverage, the insurance institution or agent shall furnish to such person within 21 business days from the date of
receipt of such written request:

(1) The specific reason or reasons for the adverse underwriting decision, in writing, if such information was not
initially furnished in writing pursuant to paragraph (1) of subdivision (a).

(2) The specific items of personal and privileged information that support those reasons; provided, however:

(A) The insurance institution or agent shall not be required to furnish specific items of privileged information if
it has a reasonable suspicion, based upon specific information available for review by the commissioner, that
the applicant, policyholder or individual proposed for coverage has engaged in criminal activity, fraud, material



misrepresentation or material nondisclosure.

(B) Specific items of medical record information supplied by a medical care institution or medical professional
shall be disclosed either directly to the individual about whom the information relates or to a medical
professional designated by the individual and licensed to provide medical care with respect to the condition to
which the information relates, whichever the individual prefers.

Mental health record information shall be supplied directly to the individual, pursuant to this subdivision, only
with the approval of the qualified professional person with treatment responsibility for the condition to which
the information relates.

(3) The names and addresses of the institutional sources that supplied the specific items of information given
pursuant to paragraph (2) of subdivision (b); provided, however, that the identity of any medical professional or
medical care institution shall be disclosed either directly to the individual or to the designated medical
professional, whichever the individual prefers.

(c) The obligations imposed by this section upon an insurance institution or agent may be satisfied by another
insurance institution or agent authorized to act on its behalf.

(d) When an adverse underwriting decision results solely from an oral request or inquiry, the explanation of
reasons and summary of rights required by subdivision (a) or (e) may be given orally to the extent that such
information is available.

(e) Except as provided in subdivision (d), with respect to a declination, cancellation, or nonrenewal of a
property insurance policy covered by Section 675 or an automobile insurance policy covered by Section 660, or
an individual life, health, or disability insurance policy, the insurance institution or agent responsible for the
decision shall provide the specific reason or reasons in writing at the time of the decision.  The communication
of medical record information for a life or health insurance policy shall be subject to the disclosure
requirements of subparagraph (B) of paragraph (2) of subdivision (a).  This subdivision shall become operative
on July 1, 2006.

CREDIT(S)
(Added by Stats.1980, c. 1214, p. 4103, § 1.  Amended by Stats.1981, c. 106, p. 805, § 10, eff. June 29, 1981;
Stats.1985, c. 1132, § 2; Stats.2005, c. 436 (S.B.150), § 1.)

Historical Notes

Historical And Statutory Notes

2005 Legislation
Stats.2005, c. 436 (S.B.150), in subd.(a)(1), inserted ", except as provided in subdivision (e)," and made

nonsubstantive changes; in subd.(d), inserted "or (e)"; and added subd.(e).
2005 Main Volume
The 1981 amendment substituted in subd.(b) "from the date of receipt" for "of the receipt" and rewrote

subd.(b)(2)(A), which previously read: "The insurance institution or agent shall not be required to
furnish specific items of privileged information when the applicant, policyholder or individual
proposed for coverage is suspected of fraud, material misrepresentation or material nondisclosure."

The 1985 amendment substituted at the end of the first paragraph of subd.(b)(2)(B) and at the end of
subd.(b)(3) "whichever the individual prefers" for "whichever the insurance institution or agent
prefers"; and inserted the second paragraph of subd.(b)(2)(B) relating to mental health record
information.

Research References



Cross References

"Adverse underwriting decision" defined for purposes of this Act, see Insurance Code § 791.02.
"Agent" defined for purposes of this Act, see Insurance Code § 791.02.
"Applicant" defined for purposes of this Act, see Insurance Code § 791.02.
"Commissioner" defined for purposes of this Act, see Insurance Code § 791.02.
"Individual" defined for purposes of this Act, see Insurance Code § 791.02.
"Institutional source" defined for purposes of this Act, see Insurance Code§ 791.02.
"Insurance institution" defined for purposes of this Act, see Insurance Code§ 791.02.
Mailing notice of cancellation to insured, statement of grounds and reasons for cancellation, see

Insurance Code § 677.
"Medical care institution" defined for purposes of this Act, see Insurance Code § 791.02.
"Medical professional" defined for purposes of this Act, see Insurance Code§ 791.02.
"Person" defined for purposes of this Act, see Insurance Code § 791.02.
"Policyholder" defined for purposes of this Act, see Insurance Code § 791.02.
"Privileged information" defined for purposes of this Act, see Insurance Code § 791.02.

Code Of Regulations References

Consideration of losses and loss exposure in residential property insurance rating and underwriting,
see 10 Cal. Code of Regs. § 2361.

Law Review And Journal Commentaries

Spousal exception to California's statutory prohibition against disclosure of confidential medical
information?  Mark C. Phillips, 25 Sw. U.L. Rev. 75 (1995).

Toward a uniform right to medical records: A proposal for a model patient access and information
practices statute.  30 UCLA L.Rev. 1349 (1983).

2005 Main Volume

Collateral References:

Witkin, Evidence (3d ed) §1103

§ 791.11. Prohibited information concerning previous adverse underwriting decisions or previous
insurance coverage 

     •     Research References

No insurance institution, agent or insurance-support organization may seek information in connection with an
insurance transaction concerning:

(a) Any previous adverse underwriting decision experienced by an individual, or

(b) Any previous insurance coverage obtained by an individual through a residual market mechanism, unless
such inquiry also requests the reasons for any previous adverse underwriting decision or the reasons why
insurance coverage was previously obtained through a residual market mechanism.

CREDIT(S)
(Added by Stats.1980, c. 1214, p. 4103, § 1.)

Research References



Cross References

"Adverse underwriting decision" defined for purposes of this Act, see Insurance Code § 791.02.
"Agent" defined for purposes of this Act, see Insurance Code § 791.02.
"Individual" defined for purposes of this Act, see Insurance Code § 791.02.
"Insurance institution" defined for purposes of this Act, see Insurance Code§ 791.02.
"Insurance-support organization" defined for purposes of this Act, see Insurance Code § 791.02.
"Insurance transaction" defined for purposes of this Act, see Insurance Code§ 791.02.
"Residual market mechanism" defined for purposes of this Act, see Insurance Code § 791.02.

Law Review And Journal Commentaries

Spousal exception to California's statutory prohibition against disclosure of confidential medical
information?  Mark C. Phillips, 25 Sw. U.L. Rev. 75 (1995).

2005 Main Volume

§ 791.12. Adverse underwriting decision; prohibited grounds 

     •     Historical Notes     •     Research References

No insurance institution or agent may base an adverse underwriting decision in whole or in part on the
following:

(a) On the fact of a previous adverse underwriting decision or on the fact that an individual previously obtained
insurance coverage through a residual market mechanism; provided, however, an insurance institution or agent
may base an adverse underwriting decision on further information obtained from an insurance institution or
agent responsible for a previous adverse underwriting decision.  The further information, when requested, shall
create a conclusive presumption that the information is necessary to perform the requesting insurer's function in
connection with an insurance transaction involving the individual and, when reasonably available, shall be
furnished the requesting insurer and the individual, if applicable.

(b) On personal information received from an insurance-support organization whose primary source of
information is insurance institutions; provided, however, an insurance institution or agent may base an adverse
underwriting decision on further personal information obtained as the result of information received from an
insurance-support organization.

(c) On the fact that an individual has previously inquired and received information about the scope or nature of
coverage under a residential fire or property insurance policy, if the information is received from an
insurance-support organization whose primary source of information is insurance institutions and the inquiry
did not result in the filing of a claim.

CREDIT(S)
(Added by Stats.1980, c. 1214, p. 4103, § 1.  Amended by Stats.1981, c. 106, p. 806, § 11, eff. June 29, 1981;
Stats.2003, c. 442 (A.B.1049), § 1.)

Historical Notes

Historical And Statutory Notes

2005 Main Volume
The 1981 amendment inserted in the introductory provision "in whole or in part"; inserted in the first

sentence of subpar.(a) "the" preceding "receipt"; substituted in "verse underwriting decision";
inserted at the end of the second sentence of subd.(a) "if applicable"; substituted in subd.(b) "such



insurance-support organization" for "an insurance-support organization"; and deleted from subd.(b)
a definition of "further personal information".

Stats.2003, c. 442 (A.B.1049), in the introductory paragraph, added "on the following"; in subd.(a), in
the second sentence, substituted "The" for "Such" at the beginning of the sentence and "the
information" for "such information"; and added subd.(c).

Research References

Cross References

"Adverse underwriting decision" defined for purposes of this Act, see Insurance Code § 791.02.
"Agent" defined for purposes of this Act, see Insurance Code § 791.02.
"Individual" defined for purposes of this Act, see Insurance Code § 791.02.
"Insurance institution" defined for purposes of this Act, see Insurance Code§ 791.02.
"Insurance-support organization" defined for purposes of this Act, see Insurance Code § 791.02.
"Insurance transaction" defined for purposes of this Act, see Insurance Code§ 791.02.
"Personal information" defined for purposes of this Act, see Insurance Code§ 791.02.
"Residual market mechanism" defined for purposes of this Act, see Insurance Code § 791.02.

Law Review And Journal Commentaries

Spousal exception to California's statutory prohibition against disclosure of confidential medical
information?  Mark C. Phillips, 25 Sw. U.L. Rev. 75 (1995).

2005 Main Volume

Collateral References:

Witkin, Evidence (3d ed) §1103

§ 791.13. Requisites to disclosure of personal or privileged information; authorization; persons to whom
disclosure may be made 

     •     Historical Notes     •     Research References     •     Notes of Decisions

An insurance institution, agent, or insurance-support organization shall not disclose any personal or privileged
information about an individual collected or received in connection with an insurance transaction unless the
disclosure is:

(a) With the written authorization of the individual, and meets either of the conditions specified in paragraph (1)
or (2):

(1) If the authorization is submitted by another insurance institution, agent, or insurance-support organization,
the authorization meets the requirement of Section 791.06.

(2) If the authorization is submitted by a person other than an insurance institution, agent, or insurance-support
organization, the authorization is:

(A)  Dated.

(B) Signed by the individual.

(C) Obtained one year or less prior to the date a disclosure is sought pursuant to this section.

(b) To a person other than an insurance institution, agent, or insurance-support organization, provided the
disclosure is reasonably necessary:



(1) To enable the person to perform a business, professional or insurance function for the disclosing insurance
institution, agent, or insurance-support organization or insured and the person agrees not to disclose the
information further without the individual's written authorization unless the further disclosure:

(A) Would otherwise be permitted by this section if made by an insurance institution, agent, or
insurance-support organization; or

(B) Is reasonably necessary for such person to perform its function for the disclosing insurance institution,
agent, or insurance-support organization.

(2) To enable the person to provide information to the disclosing insurance institution, agent or
insurance-support organization for the purpose of:

(A) Determining an individual's eligibility for an insurance benefit or payment; or

(B) Detecting or preventing criminal activity, fraud, material misrepresentation or material nondisclosure in
connection with an insurance transaction.

(c) To an insurance institution, agent, insurance-support organization or self-insurer, provided the information
disclosed is limited to that which is reasonably necessary under either paragraph (1) or (2):

(1) To detect or prevent criminal activity, fraud, material misrepresentation or material nondisclosure in
connection with insurance transactions; or

(2) For either the disclosing or receiving insurance institution, agent or insurance-support organization to
perform its function in connection with an insurance transaction involving the individual.

(d) To a medical-care institution or medical professional for the purpose of any of the following:

(1) Verifying insurance coverage or benefits.

(2) Informing an individual of a medical problem of which the individual may not be aware.

(3) Conducting operations or services audit, provided only such information is disclosed as is reasonably
necessary to accomplish the foregoing purposes.

(e) To an insurance regulatory authority; or

(f) To a law enforcement or other governmental authority pursuant to law.

(g) Otherwise permitted or required by law.

(h) In response to a facially valid administrative or judicial order, including a search warrant or subpoena.

(i) Made for the purpose of conducting actuarial or research studies, provided:

(1) No individual may be identified in any actuarial or research report.

(2) Materials allowing the individual to be identified are returned or destroyed as soon as they are no longer
needed.

(3) The actuarial or research organization agrees not to disclose the information unless the disclosure would
otherwise be permitted by this section if made by an insurance institution, agent or insurance-support
organization.

(j) To a party or a representative of a party to a proposed or consummated sale, transfer, merger or
consolidation of all or part of the business of the insurance institution, agent or insurance-support organization,
provided:

(1) Prior to the consummation of the sale, transfer, merger, or consolidation only such information is disclosed



as is reasonably necessary to enable the recipient to make business decisions about the purchase, transfer,
merger, or consolidation.

(2) The recipient agrees not to disclose the information unless the disclosure would otherwise be permitted by
this section if made by an insurance institution, agent or insurance-support organization.

(k) To a person whose only use of the information will be in connection with the marketing of a product or
service, provided:

(1) No medical-record information, privileged information, or personal information relating to an individual's
character, personal habits, mode of living, or general reputation is disclosed, and no classification derived from
the information is disclosed; or

(2) The individual has been given an opportunity to indicate that he or she does not want personal information
disclosed for marketing purposes and has given no indication that he or she does not want the information
disclosed; and

(3) The person receiving such information agrees not to use it except in connection with the marketing of a
product or service.

(l) To an affiliate whose only use of the information will be in connection with an audit of the insurance
institution or agent or the marketing of an insurance product or service, provided the affiliate agrees not to
disclose the information for any other purpose or to unaffiliated persons.

(m) By a consumer reporting agency, provided the disclosure is to a person other than an insurance institution
or agent.

(n) To a group policyholder for the purpose of reporting claims experience or conducting an audit of the
insurance institution's or agent's operations or services, provided the information disclosed is reasonably
necessary for the group policyholder to conduct the review or audit.

(o) To a professional peer review organization for the purpose of reviewing the service or conduct of a
medical-care institution or medical professional.

(p) To a governmental authority for the purpose of determining the individual's eligibility for health benefits for
which the governmental authority may be liable.

(q) To a certificate holder or policyholder for the purpose of providing information regarding the status of an
insurance transaction.

(r) To a lienholder, mortgagee, assignee, lessor, or other person shown on the records of an insurance institution
or agent as having a legal or beneficial interest in a policy of insurance.  The information disclosed shall be
limited to that which is reasonably necessary to permit the person to protect his or her interest in the policy and
shall be consistent with Article 5.5 (commencing with Section 770).

(s) To an insured or the insured's lawyer when the information disclosed is from an accident report,
supplemental report, investigative report or the actual report from a government agency or is a copy of an
accident report or other report which the insured is entitled to obtain under Section 20012 of the Vehicle Code
or subdivision (f) of Section 6254 of the Government Code.

CREDIT(S)
(Added by Stats.1981, c. 106, p. 807, § 13, eff. June 29, 1981.  Amended by Stats.2006, c. 405 (S.B.1847), § 2,
eff. Sept. 22, 2006, operative Jan. 1, 2007; Stats.2009, c. 112 (A.B.470), § 1.)

Historical Notes



Historical And Statutory Notes

2006 Legislation
Stats.2006, c. 405 (S.B.1847), in subd.(a)(2)(A), substituted "Dated." for "Dated;"; added subd.(s).
For operative date and urgency effective provisions relating to Stats.2006, c. 405 (S.B.1847), see

Historical and Statutory Notes under Insurance Code § 789.8.
2009 Legislation
Stats.2009, c. 112 (A.B.470), in subd.(s), inserted "or the insured's lawyer"; and made nonsubstantive

changes throughout the section.
2005 Main Volume
Former § 791.13, added by Stats.1980, c. 1214, p. 4103, § 1, relating to requisites to disclosure of

personal or privileged information, was repealed by Stats.1981, c. 106, p. 807, § 12, eff. June 29,
1981.  See this section.

Derivation: Former § 791.13, added by Stats.1980, c. 1214, p. 4103, § 1.

Research References

Cross References

"Affiliate" or "affiliated" defined for purposes of this Act, see Insurance Code § 791.02.
"Agent" defined for purposes of this Act, see Insurance Code § 791.02.
"Individual" defined for purposes of this Act, see Insurance Code § 791.02.
"Insurance institution" defined for purposes of this Act, see Insurance Code§ 791.02.
"Insurance-support organization" defined for purposes of this Act, see Insurance Code § 791.02.
"Insurance transaction" defined for purposes of this Act, see Insurance Code§ 791.02.
"Medical care institution" defined for purposes of this Act, see Insurance Code § 791.02.
"Medical professional" defined for purposes of this Act, see Insurance Code§ 791.02.
"Medical record information" defined for purposes of this Act, see Insurance Code § 791.02.
"Person" defined for purposes of this Act, see Insurance Code § 791.02.
"Personal information" defined for purposes of this Act, see Insurance Code§ 791.02.
"Policyholder" defined for purposes of this Act, see Insurance Code § 791.02.
"Privileged information" defined for purposes of this Act, see Insurance Code § 791.02.
Search warrants, see Penal Code § 1523 et seq.

Code Of Regulations References

Disclosure of information, see 10 Cal. Code of Regs. § 2689.3.
Form of opt out notice and opt out methods, see 10 Cal. Code of Regs. § 2689.8.
Information to be included in privacy notices, see 10 Cal. Code of Regs. § 2689.7.

Law Review And Journal Commentaries

Spousal exception to California's statutory prohibition against disclosure of confidential medical
information?  Mark C. Phillips, 25 Sw. U.L. Rev. 75 (1995).

Toward a uniform right to medical records: A proposal for a model patient access and information
practices statute.  Ellen Klugman, 30 UCLA L. Rev. 1349 (1983).

2005 Main Volume

Collateral References:

Witkin, Evidence (3d ed) §1103
The Rutter Group, Civil Procedure Before Trial (Weil & Brown) §8:315.1
The Rutter Group, Civil Trials and Evidence (Wegner, Fairbank, Epstein & Chernow) §8:2734



The Rutter Group, Insurance Litigation (Croskey, Kaufman, et al) §15:434.9
The Rutter Group, Personal Injury (Flahavan, Rea, Kelly & Tenner) §§2:137, 4:42.4a, 6:35.5, 6:141,

6:141.1
B-W Cal Civil Practice: Civil Rights Litigation §6:10
B-W Cal Civil Practice: Torts §39:16

Notes Of Decisions

Burden of proof 4
Discovery 1
Governmental authority 3
Settlement negotiations 2
Summary judgment 5

1. Discovery

Insurance Code provisions governing practices and disclosures of information by insurers did not create
privilege against discovery of actual policies by insured party in lawsuit. Irvington-Moore, Inc. v. Superior
Court (App. 3 Dist. 1993) 18 Cal.Rptr.2d 49, 14 Cal.App.4th 733. Pretrial Procedure  381

2. Settlement negotiations

Blanket rule against pre-complaint disclosure of policy limits without contacting policyholder to see if
policyholder wants limits disclosed creates a conflict of interest between liability insurers and their insureds that
may give rise to bad faith claim for failure to settle within policy limits. Boicourt v. Amex Assurance Co.(App.
4 Dist. 2000) 93 Cal.Rptr.2d 763, 78 Cal.App.4th 1390, review denied. Insurance  3350

Formal settlement offer is not an absolute prerequisite to a bad faith action in the wake of excess verdict when
the claimant makes a request for policy limits and insurer refuses to contact policyholder about request.
Boicourt v. Amex Assurance Co.(App. 4 Dist. 2000) 93 Cal.Rptr.2d 763, 78 Cal.App.4th 1390, review denied.
Insurance  3350

3. Governmental authority

Legislative subpoenas issued by city, whose groundwater was contaminated with toxic substances, to known
liability insurers of potentially liable parties, in which city sought information about existence, terms, and
remaining limits of any liability policies held by parties, came within exceptions to Insurance Information and
Privacy Protection Act, since information was sought by governmental authority pursuant to law, and disclosure
was required by that law, and thus, insurers were not barred by Act from responding to subpoenas. Connecticut
Indem. Co. v. Superior Court (2000) 98 Cal.Rptr.2d 221, 23 Cal.4th 807, 3 P.3d 868. Insurance  1595(1)

4. Burden of proof

Claimants seeking to have insurer disclose third party's policy limits have the burden of showing that they have
a right to have carrier release the policy limit information. Griffith v. State Farm Mut. Auto. Ins. Co.(App. 2
Dist. 1991) 281 Cal.Rptr. 165, 230 Cal.App.3d 59, modified, review denied. Insurance  1591

5. Summary judgment

Genuine fact issues, including whether severely injured claimant's prelitigation request to disclose policy limits
represented genuine opportunity to settle claim for limits that was lost when insurer refused to contact insured
for permission to disclose limits, whether likelihood of excess judgment was such as to have justified accepting
policy limits demand or whether case was defensible on liability, and whether tender of limits after litigation
commenced absolved insured of bad faith liability, precluded summary judgment in bad faith case involving
rejection of limits after litigation commenced and the ultimate settlement in excess of limits. Boicourt v. Amex



Assurance Co.(App. 4 Dist. 2000) 93 Cal.Rptr.2d 763, 78 Cal.App.4th 1390, review denied. Judgment 
181(23)

§ 791.14. Examination and investigation of insurance institutions, agents, or insurance-support
organizations 

     •     Research References

(a) The commissioner shall have power to examine and investigate into the affairs of every insurance institution
or agent doing business in this state to determine whether the insurance institution or agent has been or is
engaged in any conduct in violation of this article.

(b) The commissioner shall have the power to examine and investigate into the affairs of every
insurance-support organization acting on behalf of an insurance institution or agent which either transacts
business in this state or transacts business outside this state that has an effect on a person residing in this state in
order to determine whether such insurance-support organization has been or is engaged in any conduct in
violation of this article.

CREDIT(S)
(Added by Stats.1980, c. 1214, p. 4103, § 1.)

Research References

Cross References

"Agent" defined for purposes of this Act, see Insurance Code § 791.02.
"Commissioner" defined for purposes of this Act, see Insurance Code § 791.02.
"Insurance institution" defined for purposes of this Act, see Insurance Code§ 791.02.
"Insurance-support organization" defined for purposes of this Act, see Insurance Code § 791.02.
"Person" defined for purposes of this Act, see Insurance Code § 791.02.
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Collateral References:

Witkin, Evidence (3d ed) §1103

§ 791.15. Violations of article; statement of charges; notice of hearing; conduct of hearing; service of
process 

     •     Historical Notes     •     Research References

(a) Whenever the commissioner has reason to believe that an insurance institution, agent or insurance-support
organization has been or is engaged in conduct in this state which violates this article, or if the commissioner
believes that an insurance-support organization has been or is engaged in conduct outside this state which has
an effect on a person residing in this state and which violates this article, the commissioner shall issue and serve
upon such insurance institution, agent or insurance-support organization a statement of charges and notice of
hearing to be held at a time and place fixed in the notice.  The date for such hearing shall be not less than 30
days after the date of service.

(b) At the time and place fixed for such hearing the insurance institution, agent or insurance-support
organization charged shall have an opportunity to answer the charges against it and present evidence on its
behalf.  Upon good cause shown, the commissioner shall permit any adversely affected person to intervene,



appear and be heard at such hearing by counsel or in person.

(c) At any hearing conducted pursuant to this section the commissioner may administer oaths, examine and
cross-examine witnesses and receive oral and documentary evidence.  The commissioner shall have the power
to subpoena witnesses, compel their attendance and require the production of books, papers, records,
correspondence and other documents which are relevant to the hearing.  A stenographic record of the hearing
shall be made upon the request of any party or at the discretion of the commissioner.  If no stenographic record
is made and if judicial review is sought, the commissioner shall prepare a statement of the evidence for use on
review.  Hearings conducted under this section shall be governed by the same rules of evidence and procedure
applicable to administrative proceedings conducted under the laws of this state.

(d) Statements of charges, notice, orders and other processes of the commissioner under this article may be
served by anyone duly authorized to act on behalf of the commissioner.  Service of process may be completed
in the manner provided by law for service of process in civil actions or by registered mail or by a mailing
service offered by a third party mailing service with tracking capability that is not more expensive than
registered mail.  A copy of the statement of charges, notice, order or other process shall be provided to the
person or persons whose rights under this article have been allegedly violated.  A verified return setting forth
the manner of service, the return postcard receipt in the case of registered mail, or signed receipt
documentation, shall be sufficient proof of service.

CREDIT(S)
(Added by Stats.1980, c. 1214, p. 4103, § 1.  Amended by Stats.1981, c. 106, p. 809, § 14, eff. June 29, 1981;
Stats.2006, c. 145 (S.B.1462), § 1.)

Historical Notes

Historical And Statutory Notes

2006 Legislation
Stats.2006, c. 145 (S.B.1462), in subd.(d), in the second sentence, added "or by a mailing service offered

by a third party mailing service with tracking capability that is not more expensive than registered
mail"; and in the fourth sentence, substituted "the" for "or", and inserted "or signed receipt
documentation,".

2005 Main Volume
The 1981 amendment inserted in the first sentence of subd.(a) "which" following "residing in this state

and"; and substituted at the end of the fifth sentence of subd.(c), "under the laws of this state" for
"pursuant to this code".

Research References

Cross References

"Agent" defined for purposes of this Act, see Insurance Code § 791.02.
"Commissioner" defined for purposes of this Act, see Insurance Code § 791.02.
"Insurance institution" defined for purposes of this Act, see Insurance Code§ 791.02.
"Insurance-support organization" defined for purposes of this Act, see Insurance Code § 791.02.
"Oath" defined for purposes of this Code, see Insurance Code § 17.
"Person" defined for purposes of this Act, see Insurance Code § 791.02.

Law Review And Journal Commentaries

Spousal exception to California's statutory prohibition against disclosure of confidential medical
information?  Mark C. Phillips, 25 Sw. U.L. Rev. 75 (1995).
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§ 791.16. Service of process; insurance-support organizations transacting business outside state 

     •     Historical Notes     •     Research References

For the purpose of this article, an insurance-support organization transacting business outside this state that has
an effect on a person residing in this state shall be deemed to have appointed the commissioner to accept service
of process on its behalf, provided the commissioner causes a copy of the service to be mailed immediately by
registered mail, or by a mailing service offered by a third party mailing service with tracking capability that is
not more expensive than registered mail, to the insurance-support organization at its last known principal place
of business.  The return postcard receipt or signed receipt documentation for the mailing shall be sufficient
proof that the same was properly mailed by the commissioner.

CREDIT(S)
(Added by Stats.1980, c. 1214, p. 4103, § 1.  Amended by Stats.2006, c. 145 (S.B.1462), § 2.)

Historical Notes

Historical And Statutory Notes

2006 Legislation
Stats.2006, c. 145 (S.B.1462), rewrote this section, which had read:
"For the purpose of this article, an insurance-support organization transacting business outside this state

which has an effect on a person residing in this state shall be deemed to have appointed the
commissioner to accept service of process on its behalf, provided the commissioner causes a copy of
such service to be mailed forthwith by registered mail to the insurance-support organization at its
last known principal place of business.  The return postcard receipt for such mailing shall be
sufficient proof that the same was properly mailed by the commissioner."

Research References

Cross References

"Commissioner" defined for purposes of this Act, see Insurance Code § 791.02.
"Insurance-support organization" defined for purposes of this Act, see Insurance Code § 791.02.
"Person" defined for purposes of this Act, see Insurance Code § 791.02.
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§ 791.17. Findings; cease and desist orders; written reports; service of process; modification or setting
aside of orders or reports 

     •     Historical Notes     •     Research References

(a) If, after a hearing pursuant to Section 791.15, the commissioner determines that the insurance institution,
agent or insurance-support organization charged has engaged in conduct or practices in violation of this article,
the commissioner shall reduce his or her findings to writing and shall issue and cause to be served upon such
insurance institution, agent or insurance-support organization a copy of such findings and an order requiring
such insurance institution, agent or insurance-support organization to cease and desist from the conduct or
practices constituting a violation of this article.



(b) If, after a hearing pursuant to Section 791.15, the commissioner determines that the insurance institution,
agent or insurance-support organization charged has not engaged in conduct or practices in violation of this
article, the commissioner shall prepare a written report which sets forth findings of fact and conclusions of law.
Such report shall be served upon the insurance institution, agent or insurance-support organization charged and
upon the person or persons, if any, whose rights under this article were allegedly violated.

(c) Until the expiration of the time allowed under Section 791.18 for filing a petition for review or until such
petition is actually filed, whichever occurs first, the commissioner may modify or set aside any order or report
issued under this section.  After the expiration of the time allowed under Section 791.18 for filing a petition for
review, if no such petition has been duly filed, the commissioner may, after notice and opportunity for hearing,
alter, modify or set aside, in whole or in part, any order or report issued under this section whenever conditions
of fact or law warrant such action or if the public interest so requires.

CREDIT(S)
(Added by Stats.1980, c. 1214, p. 4103, § 1.  Amended by Stats.1981, c. 106, p. 810, § 15, eff. June 29, 1981.)

Historical Notes

Historical And Statutory Notes

2005 Main Volume
The 1981 amendment substituted in subd.(a) "the commissioner shall reduce his or her findings" for "he

shall reduce his findings"; and substituted in the first sentence of subd.(b) "the commissioner shall
prepare" for "he shall prepare".

Research References

Cross References

"Agent" defined for purposes of this Act, see Insurance Code § 791.02.
"Commissioner" defined for purposes of this Act, see Insurance Code § 791.02.
"Insurance institution" defined for purposes of this Act, see Insurance Code§ 791.02.
"Insurance-support organization" defined for purposes of this Act, see Insurance Code § 791.02.
"Person" defined for purposes of this Act, see Insurance Code § 791.02.
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§ 791.18. Judicial review; finality of order or report 

     •     Research References

(a) Any person subject to an order of the commissioner under Section 779.17 or Section 791.20 or any person
whose rights under this article were allegedly violated may obtain a review of any order or report of the
commissioner by filing in a court of competent jurisdiction, within 30 days from the date of the service of such
order or report, pursuant to Section 1094.5 of the Code of Civil Procedure.  The court shall have jurisdiction to
make and enter a decree modifying, affirming or reversing any order or report of the commissioner, in whole or
in part.

(b) An order or report issued by the commissioner under Section 791.17 shall become final:

(1) Upon the expiration of the time allowed for the filing of a petition for review, if no such petition has been
duly filed; except that the commissioner may modify or set aside an order or report to the extent provided in
subdivision (c) of Section 791.17; or



(2) Upon a final decision of the court if the court directs that the order or report of the commissioner be
affirmed or the petition for review dismissed.

(c) No order or report of the commissioner under this article or order of a court to enforce the same shall in any
way relieve or absolve any person affected by such order or report from any liability under any law of this state.

CREDIT(S)
(Added by Stats.1980, c. 1214, p. 4103, § 1.)

Research References

Cross References

"Commissioner" defined for purposes of this Act, see Insurance Code § 791.02.
"Person" defined for purposes of this Act, see Insurance Code § 791.02.

Law Review And Journal Commentaries

Spousal exception to California's statutory prohibition against disclosure of confidential medical
information?  Mark C. Phillips, 25 Sw. U.L. Rev. 75 (1995).
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§ 791.19. Violation of cease and desist order; penalties 

     •     Research References

Any person who violates a cease and desist order of the commissioner under Section 791.17 may, after notice
and hearing and upon order of the commissioner, be subject to one or more of the following penalties, at the
discretion of the commissioner:

(a) A monetary fine of not more than ten thousand dollars ($10,000) for each violation; or

(b) A monetary fine of not more than fifty thousand dollars ($50,000) if the commissioner finds that violations
have occurred with such frequency as to constitute a general business practice; or

(c) Suspension or revocation of an insurance institution's or agent's license if the insurance institution or agent
knew or reasonably should have known it was in violation of this article.

CREDIT(S)
(Added by Stats.1980, c. 1214, p. 4103, § 1.)

Research References

Cross References

"Agent" defined for purposes of this Act, see Insurance Code § 791.02.
"Commissioner" defined for purposes of this Act, see Insurance Code § 791.02.
"Insurance institution" defined for purposes of this Act, see Insurance Code§ 791.02.
"Person" defined for purposes of this Act, see Insurance Code § 791.02.
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§ 791.20. Equitable relief; damages; costs; attorney's fees; limitation of actions 

     •     Historical Notes     •     Research References

(a) If any insurance institution, agent or insurance-support organization fails to comply with Section 791.08,
791.09 or 791.10 with respect to the rights granted under those sections, any person whose rights are violated
may apply to any court of competent jurisdiction, for appropriate equitable relief.

(b) An insurance institution, agent or insurance-support organization which discloses information in violation of
Section 791.13 shall be liable for damages sustained by the individual about whom the information relates.
However no individual shall be entitled to a monetary award which exceeds the actual damages sustained by the
individual as a result of a violation of Section 791.13.

(c) In any action brought pursuant to this section, the court may award the cost of the action and reasonable
attorney's fees to the prevailing party.

(d) An action under this section shall be brought within two years from the date the alleged violation is or
should have been discovered.

(e) Except as specifically provided in this section, there shall be no remedy or recovery available to individuals,
in law or in equity, for occurrences constituting a violation of any provision of this act.

CREDIT(S)
(Added by Stats.1980, c. 1214, p. 4103, § 1.  Amended by Stats.1981, c. 106, p. 811, § 16, eff. June 29, 1981.)

Historical Notes

Historical And Statutory Notes

2005 Main Volume
The 1981 amendment rewrote this section, which had read:
"If any insurance institution, agent or insurance-support organization fails to comply with Section

791.08, 791.09 or 791.10 with respect to the rights granted under those sections, any person whose
rights are violated may apply to any court of competent jurisdiction, for appropriate equitable relief.
If the court finds that the failure to comply with Section 791.08, 791.09 or 791.10 was without
reasonable cause, it may award costs and reasonable attorney's fees to the person bringing an action
under this section in addition to any equitable relief.  The court may award costs and reasonable
attorney's fees to the insurance institution, agent or insurance-support organization if it finds that an
action under this section is frivolous.  Any action brought under this section shall be subject to such
defenses as may be available in any action for equitable relief."

Research References

Cross References

"Agent" defined for purposes of this Act, see Insurance Code § 791.02.
"Individual" defined for purposes of this Act, see Insurance Code § 791.02.
"Insurance institution" defined for purposes of this Act, see Insurance Code§ 791.02.
"Insurance-support organization" defined for purposes of this Act, see Insurance Code § 791.02.
"Person" defined for purposes of this Act, see Insurance Code § 791.02.

Law Review And Journal Commentaries



Spousal exception to California's statutory prohibition against disclosure of confidential medical
information?  Mark C. Phillips, 25 Sw. U.L. Rev. 75 (1995).

Toward a uniform right to medical records: A proposal for a model patient access and information
practices statute.  Ellen Klugman, 30 UCLA L. Rev. 1349 (1983).
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§ 791.21. Immunity from defamation, invasion of privacy or negligence actions; exception for malice or
willful intent 

     •     Historical Notes     •     Research References

No cause of action in the nature of defamation, invasion of privacy or negligence shall arise against any person
for disclosing personal or privileged information in accordance with this chapter, nor shall such a cause of
action arise against any person for furnishing personal or privileged information to an insurance institution,
agent or insurance-support organization; provided, however, this section shall provide no immunity for
disclosing or furnishing false information with malice or willful intent to injure any person.

CREDIT(S)
(Added by Stats.1981, c. 106, p. 811, § 18, eff. June 29, 1981.)

Historical Notes

Historical And Statutory Notes

2005 Main Volume
Former § 791.21, added by Stats.1980, c. 1214, p. 4103, § 1, relating to immunity from certain actions,

was repealed by Stats.1981, c. 106, p. 811, § 17, eff. June 29, 1981.  See this section.
Derivation: Former § 791.21, added by Stats.1980, c. 1214, p. 4103, § 1.

Research References

Cross References

"Agent" defined for purposes of this Act, see Insurance Code § 791.02.
"Insurance institution" defined for purposes of this Act, see Insurance Code§ 791.02.
"Insurance-support organization" defined for purposes of this Act, see Insurance Code § 791.02.
"Person" defined for purposes of this Act, see Insurance Code § 791.02.
"Privileged information" defined for purposes of this Act, see Insurance Code § 791.02.

Law Review And Journal Commentaries

Spousal exception to California's statutory prohibition against disclosure of confidential medical
information?  Mark C. Phillips, 25 Sw. U.L. Rev. 75 (1995).
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§ 791.22. Obtaining information under false pretenses; penalties 

     •     Research References

Any person who knowingly and willfully obtains information about an individual from an insurance institution,
agent or insurance-support organization under false pretenses shall be fined not more than ten thousand dollars
($10,000) or imprisoned for not more than one year, or both.

CREDIT(S)
(Added by Stats.1980, c. 1214, p. 4103, § 1.)

Research References

Cross References

"Agent" defined for purposes of this Act, see Insurance Code § 791.02.
"Individual" defined for purposes of this Act, see Insurance Code § 791.02.
"Insurance institution" defined for purposes of this Act, see Insurance Code§ 791.02.
"Insurance-support organization" defined for purposes of this Act, see Insurance Code § 791.02.
"Person" defined for purposes of this Act, see Insurance Code § 791.02.

Law Review And Journal Commentaries

Spousal exception to California's statutory prohibition against disclosure of confidential medical
information?  Mark C. Phillips, 25 Sw. U.L. Rev. 75 (1995).
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§ 791.23. Effective date of rights under Sections 791.08, 791.09 and 791.13; effect upon Section 770.1 

     •     Historical Notes

The rights granted under Sections 791.08, 791.09 and 791.13 shall take effect on October 1, 1981, regardless of
the date of the collection or receipt of the information which is the subject of such sections.  Nothing contained
in subdivisions (k) and (l) of Section 791.13, or in any other provision of this article, shall in any way affect the
provisions of Section 770.1.

CREDIT(S)
(Added by Stats.1980, c. 1214, p. 4103, § 1.  Amended by Stats.1981, c. 106, p. 811, § 19, eff. June 29, 1981.)

Historical Notes

Historical And Statutory Notes

2005 Main Volume
The 1981 amendment substituted in the first sentence "October 1, 1981" for "July 1, 1981".

§ 791.26. Authorization granted to a nonprofit hospital service plan 



     •     Historical Notes     •     Research References

Where an authorization from the individual was granted to a nonprofit hospital service plan prior to October 1,
1981, such authorization shall be deemed to be in compliance with this article.

CREDIT(S)
(Added by Stats.1980, c. 1214, p. 4103, § 1.  Amended by Stats.1981, c. 106, p. 811, § 20, eff. June 29, 1981.)

Historical Notes

Historical And Statutory Notes

2005 Main Volume
The 1981 amendment substituted "October 1, 1981" for "July 1, 1981".

Research References

Cross References

"Individual" defined for purposes of this Act, see Insurance Code § 791.02.
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§ 791.27. Release of information to employers; authorizations; exceptions 

     •     Research References

A disability insurer that provides coverage for hospital, medical, or surgical expenses shall not release any
information to an employer that would directly or indirectly indicate to the employer that an employee is
receiving or has received services from a health care provider covered by the plan unless authorized to do so by
the employee.  An insurer that has, pursuant to an agreement, assumed the responsibility to pay compensation
pursuant to Article 3 (commencing with Section 3750) of Chapter 4 of Part 1 of Division 4 of the Labor Code,
shall not be considered an employer for the purposes of this section.  Nothing in this section prohibits a
disability insurer from releasing relevant information described in this section for the purposes set forth in
Chapter 12 (commencing with Section 1871) of Part 2 of Division 1.

CREDIT(S)
(Added by Stats.1994, c. 614 (S.B.1832), § 9.)

Research References

Law Review And Journal Commentaries

Spousal exception to California's statutory prohibition against disclosure of confidential medical
information?  Mark C. Phillips, 25 Sw. U.L. Rev. 75 (1995).
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§ 791.28. Required disclosure regarding contacting claims information database; insurers issuing policies
covering residential property 



     •     Research References

(a) An insurer under a personal lines residential property insurance policy, if it reports the claims history or loss
experience of insureds under those policies to an insurance-support organization, shall provide the insured with
the following additional disclosure at the time that it provides the disclosure required pursuant to paragraph (1)
of subdivision (b) of Section 790.034:

"This insurer reports claim information to one or more claims information databases.  The claim information is
used to furnish loss history reports to insurers.  If you are interested in obtaining a report from a claims
information database, you may do so by contacting:

(Insert the name, toll-free telephone number, and, if applicable, Internet Web site address of each claims
information database to which the insurer reports the information covered by this section)"

(b) This section shall become operative on July 1, 2006.

CREDIT(S)
(Added by Stats.2005, c. 433 (A.B.1640), § 1, operative July 1, 2006.)

Research References

Cross References

Residential Property Insurance Bill of Rights, see Insurance Code § 10103.5.

DIVISION 2. CLASSES OF INSURANCE

Part 2. Life And Disability Insurance

Chapter 1. The Contract

Article 2.5. Discriminatory Practices

§ 10144.5. Severe mental illnesses; serious emotional disturbances of children 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) Every policy of disability insurance that covers hospital, medical, or surgical expenses in this state that is
issued, amended, or renewed on or after July 1, 2000, shall provide coverage for the diagnosis and medically
necessary treatment of severe mental illnesses of a person of any age, and of serious emotional disturbances of a
child, as specified in subdivisions (d) and (e), under the same terms and conditions applied to other medical
conditions, as specified in subdivision (c).

(b) These benefits shall include the following:



(1) Outpatient services.

(2) Inpatient hospital services.

(3) Partial hospital services.

(4) Prescription drugs, if the policy or contract includes coverage for prescription drugs.

(c) The terms and conditions applied to the benefits required by this section that shall be applied equally to all
benefits under the disability insurance policy shall include, but not be limited to, the following:

(1) Maximum lifetime benefits.

(2) Copayments and coinsurance.

(3) Individual and family deductibles.

(d) For the purposes of this section, "severe mental illnesses" shall include:

(1) Schizophrenia.

(2) Schizoaffective disorder.

(3) Bipolar disorder (manic-depressive illness).

(4) Major depressive disorders.

(5) Panic disorder.

(6) Obsessive-compulsive disorder.

(7) Pervasive developmental disorder or autism.

(8) Anorexia nervosa.

(9) Bulimia nervosa.

(e) For the purposes of this section, a child suffering from, "serious emotional disturbances of a child" shall be
defined as a child who (1) has one or more mental disorders as identified in the most recent edition of the
Diagnostic and Statistical Manual of Mental Disorders, other than a primary substance use disorder or
developmental disorder, that result in behavior inappropriate to the child's age according to expected
developmental norms, and (2) who meets the criteria in paragraph (2) of subdivision (a) of Section 5600.3 of
the Welfare and Institutions Code.

(f)(1) For the purpose of compliance with this section, a disability insurer may provide coverage for all or part
of the mental health services required by this section through a separate specialized health care service plan or
mental health plan, and shall not be required to obtain an additional or specialized license for this purpose.

(2) A disability insurer shall provide the mental health coverage required by this section in its entire in-state
service area and in emergency situations as may be required by applicable laws and regulations.  For purposes
of this section, disability insurers are not precluded from requiring insureds who reside or work in geographic
areas served by specialized health care service plans or mental health plans to secure all or part of their mental
health services within those geographic areas served by specialized health care service plans or mental health
plans.

(3) Notwithstanding any other provision of law, in the provision of benefits required by this section, a disability
insurer may utilize case management, managed care, or utilization review.

(4) Any action that a disability insurer takes to implement this section, including, but not limited to, contracting
with preferred provider organizations, shall not be deemed to be an action that would otherwise require



licensure as a health care service plan under the Knox-Keene Health Care Service Plan Act of 1975 (Chapter
2.2 (commencing with Section 1340) of Division 2 of the Health and Safety Code.

(g) This section shall not apply to accident-only, specified disease, hospital indemnity, Medicare supplement,
dental-only, or vision-only insurance policies.

CREDIT(S)
(Added by Stats.1999, c. 534 (A.B.88), § 3.)

Historical Notes

Historical And Statutory Notes

2005 Main Volume
Section 1 of Stats.1999, c. 534, provides:
"(a) The Legislature finds and declares all of the following:
"(1) Mental illness is real.
"(2) Mental illness can be reliably diagnosed.
"(3) Mental illness is treatable.
"(4) Treatment of mental illness is cost-effective.
"(b) The Legislature further finds and declares all of the following:
"(1) There is increasing scientific evidence that severe mental illnesses, such as schizophrenia,

bipolar disorders, and major depression, are as effectively treated with medications as other
severe illnesses.

"(2) Most private health insurance policies provide coverage for mental illness at levels far below
coverage for other physical illnesses.

"(3) Limitations in coverage for mental illness in private insurance policies have resulted in
inadequate treatment for persons with these illnesses.

"(4) Inadequate treatment causes relapse and untold suffering for individuals with mental illness and
their families.

"(c) The Legislature further finds and declares all of the following:
"(1) Lack of adequate treatment and services for persons with mental illness has contributed

significantly to homelessness, involvement with the criminal justice system, and other significant
social problems experienced by individuals with mental illness and their families.

"(2) The failure to provide adequate coverage for mental illnesses in private health insurance
policies has resulted in significant increased expenditures for state and local governments.

"(d) The Legislature further finds and declares that other states that have adopted mental illness
parity legislation have experienced minimal additional costs if medically necessary services were
well managed."

For letter of intent from Assembly Member Thomson and Senator Pereta regarding A.B. 88 (Stats.1999,
c. 534), see Historical and Statutory Notes under Health and Safety Code § 1374.72.

Research References

Cross References

"Disability insurance" defined, generally, see Insurance Code § 106.
Mental health services fund created, application to health care service plans of insurance policies,

see Welfare and Institutions Code § 5890.

Law Review And Journal Commentaries

The ends of health insurance.  John V. Jacobi, 30 U.C. Davis L. Rev.(1997).
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Notes Of Decisions

Construction with federal law 1
Location of beneficiaries 2

1. Construction with federal law

California mental health care parity law, requiring health insurance policies to cover treatment for mental
illness on same terms and conditions applied to other medical conditions, was law that regulated insurance, and
thus was not preempted by ERISA. Thompkins v. BC Life and Health Ins. Co., C.D.Cal.2006, 414 F.Supp.2d
953. Insurance  1117(3); States  18.41

2. Location of beneficiaries

California mental health care parity law, requiring health insurance policies to cover treatment for mental
illness on same terms and conditions applied to other medical conditions, applied to health plan beneficiary who
did not live in or seek medical care in California, even assuming that parity law applied to policies written to
cover expenses incurred in California, inasmuch as plan was written to provide benefits to California
beneficiaries, and did not limit its application on basis of where individual beneficiaries lived or sought medical
care. Thompkins v. BC Life and Health Ins. Co., C.D.Cal.2006, 414 F.Supp.2d 953. Insurance  2490(1)

§ 10144.6. Determining eligibility for claim reimbursement; utilizing information regarding whether an
enrollee's psychiatric inpatient admission was made on a voluntary or involuntary basis 

     •     Historical Notes     •     Research References

No disability insurer may utilize any information regarding whether a beneficiary's psychiatric inpatient
admission was made on a voluntary or involuntary basis for the purpose of determining eligibility for claim
reimbursement.

CREDIT(S)
(Added by Stats.2001, c. 506 (A.B.1424), § 4.)

Historical Notes

Historical And Statutory Notes

2005 Main Volume
For legislative findings, declarations and intent relating to Stats.2001, c. 506 (A.B.1424), see Historical

and Statutory Notes under Health and Safety Code § 1374.51.

Research References

Cross References

Determining eligibility for Medi-Cal claim reimbursement, voluntariness or involuntariness of
beneficiary's psychiatric inpatient admission, see Welfare and Institutions Code § 14021.8.

Similar provisions under Health and Safety Code, see Health and Safety Code§ 1374.51.



Law Review And Journal Commentaries

The ends of health insurance.  John V. Jacobi, 30 U.C. Davis L. Rev.(1997).
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PENAL CODE

Part 1. Of Crimes And Punishments

Title 9. Of Crimes Against The Person Involving Sexual Assault, And Crimes Against Public
Decency And Good Morals

Chapter 5. Bigamy, Incest, And The Crime Against Nature

§ 290. Sex Offender Registration Act; lifetime duty to register within specified number of days following
entrance into or moving within a jurisdiction; offenses requiring mandatory registration 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) Sections 290 to 290.023, inclusive, shall be known and may be cited as the Sex Offender Registration Act.
All references to "the Act" in those sections are to the Sex Offender Registration Act.

(b) Every person described in subdivision (c), for the rest of his or her life while residing in California, or while
attending school or working in California, as described in Sections 290.002 and 290.01, shall be required to
register with the chief of police of the city in which he or she is residing, or the sheriff of the county if he or she
is residing in an unincorporated area or city that has no police department, and, additionally, with the chief of
police of a campus of the University of California, the California State University, or community college if he
or she is residing upon the campus or in any of its facilities, within five working days of coming into, or
changing his or her residence within, any city, county, or city and county, or campus in which he or she
temporarily resides, and shall be required to register thereafter in accordance with the Act.

(c) The following persons shall be required to register:

Any person who, since July 1, 1944, has been or is hereafter convicted in any court in this state or in any federal
or military court of a violation of Section 187 committed in the perpetration, or an attempt to perpetrate, rape or
any act punishable under Section 286, 288, 288a, or 289, Section 207 or 209 committed with intent to violate
Section 261, 286, 288, 288a, or 289, Section 220, except assault to commit mayhem, Section 243.4, paragraph
(1), (2), (3), (4), or (6) of subdivision (a) of Section 261, paragraph (1) of subdivision (a) of Section 262
involving the use of force or violence for which the person is sentenced to the state prison, Section 264.1, 266,
or 266c, subdivision (b) of Section 266h, subdivision (b) of Section 266i, Section 266j, 267, 269, 285, 286, 288,
288a, 288.3, 288.4, 288.5, 288.7, 289, or 311.1, subdivision (b), (c), or (d) of Section 311.2, Section 311.3,
311.4, 311.10, 311.11, or 647.6, former Section 647a, subdivision (c) of Section 653f, subdivision 1 or 2 of
Section 314, any offense involving lewd or lascivious conduct under Section 272, or any felony violation of
Section 288.2; any statutory predecessor that includes all elements of one of the above-mentioned offenses; or
any person who since that date has been or is hereafter convicted of the attempt or conspiracy to commit any of



the above-mentioned offenses.

CREDIT(S)
(Added by Stats.2007, c. 579 (S.B.172), § 8, eff. Oct. 13, 2007.)

Validity

Research References

Official Forms

Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Historical Notes

Historical And Statutory Notes

2008 Main Volume
For executive order S-15-06, issued by Governor Schwarzenegger, see Historical and Statutory Notes

under Penal Code § 3003.
For executive order S-08-06, issued by Governor Schwarzenegger on May 15, 2006, relating to creation

of a High Risk Sex Offender Task Force, see Historical and Statutory Notes under Penal Code §
3003.

Sections 52 and 53 of Stats.2007, c. 579 (S.B.172), provide:
"SEC. 52. It is the intent of the Legislature that any reference to Section 290 of the Penal Code that

appears in any other provision of a bill enacted during the 2007-08 Regular Session be construed
to refer to a corresponding provision of Section 290 of the Penal Code as renumbered by this act.

"SEC. 53. This act is an urgency statute necessary for the immediate preservation of the public
peace, health, or safety within the meaning of Article IV of the Constitution and shall go into
immediate effect.  The facts constituting the necessity are:

"In order to ensure that conforming changes are made to laws relating to sex offenders, it is
necessary that this act take effect immediately."

Former § 290, added by Stats.1985, c. 1474, § 2, operative Jan. 1, 1988, amended by Stats.1986, c.
1299, § 7; Stats.1987, c. 753, § 3; Stats.1987, c. 1418, § 3.1; Stats.1989, c. 1316, § 2; Stats.1989, c.
1402, § 5; Stats.1989, c. 1407, § 4; Stats.1992, c. 197 (A.B.2297), § 1; Stats.1992, c. 695 (S.B.97), §
9, eff. Sept. 15, 1992; Stats.1993, c. 555 (A.B.191), § 1, eff. Sept. 28, 1993; Stats.1993, c. 589 (A.B.
2211), § 109; Stats.1993, c. 595 (A.B.595), § 8; Stats.1994, c. 863 (A.B.3456), § 1; Stats.1994, c.
864 (A.B.1211), § 1; Stats.1994, c. 865 (A.B.3513), § 1; Stats.1994, c. 867 (A.B.2500), § 2.7;
Stats.1995, c. 91 (S.B.975), § 120; Stats.1995, c. 85 (A.B.173), § 1; Stats.1995, c. 840 (S.B.295), §
2; Stats.1996, c. 908 (A.B.1562), § 2, eff. Sept. 25, 1996; Stats.1996, c. 909 (S.B.1378), § 2;
Stats.1997, c. 17 (S.B.947), § 96; Stats.1997, c. 80 (A.B.213), § 1; Stats.1997, c. 817 (A.B.59), § 3;
Stats.1997, c. 818 (A.B.1303), § 4; Stats.1997, c. 819 (S.B.314), § 1; Stats.1997, c. 820 (S.B.882), §
1; Stats.1997, c. 821 (A.B.290), § 3, eff. Oct. 9, 1997; Stats.1997, c. 821 (A.B.290), § 3.5, eff. Oct.
9, 1997, operative Jan. 1, 1998; Stats.1998, c. 485 (A.B.2803), § 128-129; Stats.1998, c. 927
(A.B.796), § 1; Stats.1998, c. 928 (A.B.1927), § 1; Stats.1998, c. 929 (A.B.1745), § 1; Stats.1998, c.
930 (A.B.1078), § 1; Stats.1999, c. 83 (S.B.966), § 138; Stats.1999, c. 576 (A.B.1193), § 1;
Stats.1999, c. 730 (S.B.1275), § 1; Stats.1999, c. 901 (S.B.341), § 1.5; Stats.2000, c. 240
(A.B.2502), § 1; Stats.2000, c. 287 (S.B.1955), § 7; Stats.2000, c. 648 (A.B.1340), § 1; Stats.2000,
c. 649 (S.B.446), § 2.5; Stats.2001, c. 485 (A.B.1004), § 1; Stats.2001, c. 544 (A.B.4), § 1;
Stats.2001, c. 843 (A.B.349), § 1.3; Stats.2002, c. 664 (A.B.3034), § 171; Stats.2002, c. 17



(S.B.836), § 1, eff. March 28, 2002; Stats.2003, c. 538 (S.B.356), § 1; Stats.2003, c. 540 (S.B.879), §
1; Stats.2003, c. 634 (A.B.1313), § 1.3, eff. Sept. 30, 2003; Stats.2004, c. 429 (A.B.2527), § 1;
Stats.2004, c. 731 (S.B.1289), § 1; Stats.2004, c. 761 (A.B.2395), § 1.3; Stats. 2005, c. 704
(A.B.439), § 1; Stats.2005, c. 722 (A.B.1323), § 3, eff. Oct. 7, 2005; Stats.2005, c. 722 (A.B.1323),
§ 3.5, eff. Oct. 7, 2005, operative Jan. 1, 2006; Stats.2006, c. 538 (S.B.1852), § 500; Stats.2006, c.
337 (S.B.1128), § 11, eff. Sept. 20, 2006, relating to registration of sex offenders, was repealed by
Stats.2007, c. 579 (S.B.172), § 7, effective Oct. 13, 2007.  See this section and Penal Code §§
290.001 to 290.023.

Section 2 of Stats.1992, c. 197 (A.B.2297), provides:
"It is the intent of the Legislature in enacting Section 1 of this bill to abrogate the holding in People v.

Saunders, 232 Cal.App.3d 1592."
Section 3 of Stats.1993, c. 555 (A.B.191), provides:
"It is the intent of the Legislature in enacting Section 1 of this bill to abrogate the holding in People v.

Saunders, 232 Cal.App.3d 1592."
Sections 1 and 7 of Stats.1994, c. 867 (A.B.2500), provide:
"Section 1. This bill shall be known and may be cited as the Child Protective Act of 1994."
"Sec. 7. This act shall become operative only if Assembly Bill 3026 [Stats.1994, c. 875] of the 1993-94

Regular Session is enacted and becomes effective on or before January 1, 1995."
Section 5 of Stats.1995, c. 840 (S.B.295), provides:
"If both this bill and AB 95 [not enrolled] or AB 401 [not enrolled] are enacted, or all three bills are

enacted, amend Section 290 of the Penal Code, and become effective on January 1, 1996, and this
bill is chaptered last, Section 2 of this bill shall not become operative."

Section 1 of Stats.1996, c. 908 (A.B.1562), provides:
"The Legislature finds and declares the following:
"(a) Sex offenders pose a high risk of engaging in further offenses after release from incarceration or

commitment, and protection of the public from these offenders is a paramount public interest.
"(b) It is a compelling and necessary public interest that the public have information concerning persons

convicted of offenses involving unlawful sexual behavior collected pursuant to Sections 290 and
290.4 of the Penal Code to allow members of the public to adequately protect themselves and their
children from these persons.

"(c) Persons convicted of these offenses involving unlawful sexual behavior have a reduced expectation
of privacy because of the public's interest in public safety.

"(d) In balancing the offenders' due process and other rights against the interests of public security, the
Legislature finds that releasing information about sex offenders under the circumstances specified in
this act will further the primary government interest of protecting vulnerable populations from
potential harm.

"(e) The registration of sex offenders, the public release of specified information about certain sex
offenders pursuant to Sections 290 and 290.4 of the Penal Code, and public notice of the presence of
certain high-risk sexual offenders in communities will further the governmental interests of public
safety and public scrutiny of the criminal and mental health systems that deal with these offenders.

"(f) To protect the safety and general welfare of the people of this state, it is necessary to provide for
continued registration of sex offenders, for the public release of specified information regarding
certain more serious sex offenders, and for community notification regarding high-risk sex offenders
who are about to be released from custody or who already reside in communities in this state.  This
policy of authorizing the release of necessary and relevant information about serious and high-risk
sex offenders to members of the general public is a means of assuring public protection and shall not
be construed as punitive.

"(g) The Legislature also declares, however, that in making information available about certain sex
offenders to the public, it does not intend that the information be used to inflict retribution or
additional punishment on any such person convicted of a sexual offense.  While the Legislature is
aware of the possibility of misuse, it finds that the dangers to the public of nondisclosure far
outweigh the risk of possible misuse of the information.  The Legislature is further aware of studies



in Oregon and Washington indicating that community notification laws and public release of similar
information in those states have resulted in little criminal misuse of the information and that the
enhancement to public safety has been significant."

Stats.1997, c. 818 (A.B.1303), § 1, provides:
"In order to ensure the continued receipt of federal anti-drug abuse funds by the state and to protect

the public from repeat violent sex offenders, it is the intent of the Legislature that California sex
offender registration statutes comply with the provisions of the Jacob Wetterling Crimes Against
Children and Sexually Violent Offender Registration Program contained in the federal Violent
Crime Control and Law Enforcement Act of 1994 (Section 14071 of Title 42 of the United States
Code)."

Sections 2 and 3 of Stats.1997, c. 80 (A.B.213), provide:
"Sec. 2. The Attorney General shall do all of the following:
"(a) Work with local law enforcement agencies to determine whether the existing registry of sex

offenders established by Section 290 of the Penal Code is meeting the needs of law enforcement.
The Attorney General shall report to the Legislature by December 31, 1998, on his or her findings.

"(b) Work with the chief law enforcement officers of other states to develop a national registry of sex
offenders, as required by federal law.  The registry should include persons who are required to
register in any state and should specifically mark those offenders who are registered in multiple
states.

"(c) Work with Attorney Generals of other states to amend registration statutes to inform persons
required to register as sex offenders of their responsibility to register in any other state where they
may relocate.

"Sec. 3. The Legislature finds and declares that the amendments made to subparagraphs (D) and (E) of
paragraph (2) of subdivision (a) of Section 290 of the Penal Code, as set forth in Section 1 of this
act, do not constitute a change in, but are declaratory of, existing law."

Section 1 of Stats.2000, c. 649 (S.B.446), provides:
"It is the intent of the Legislature that photographs available to the public of persons required to

register as convicted sex offenders pursuant to Section 290 of the Penal Code be current."
Section 2 of Stats.2002, c. 17 (S.B.836), provides, in part:
"In order to clarify legislative intent with respect to treatment of sex offenders on probation or

parole, it is necessary for this act to become effective immediately."
Section 2 of Stats.2003, c. 540 (S.B.879), provides:
"SEC. 2.(a) Section 1.1 of this bill incorporate amendments to Sections 290 of the Penal Code

proposed by both this bill and SB 356 [Stats.2003, c. 538].  It shall only become operative if (1)
both bills are enacted and become effective on or before January 1, 2004, (2) each bill amends
Section 290 of the Penal Code, and (3) SB 879 [Stats.2003, c. 540] is not enacted or as enacted
does not amend that section, and (4) this bill is enacted after SB 356 [Stats.2003, c. 538], in
which case Sections 1, 1.2, 1.3, of this bill shall not become operative.

"(b) Section 1.2 of this bill incorporates amendments to Section 290 of the Penal Code proposed by
both this bill and AB 1313 [Stats.2003, c. 634].  It shall only become operative if (1) both bills
are enacted and become effective on or before January 1, 2004, (2) each bill amends Section 290
of the Penal Code, (3) SB 356 [Stats.2003, c. 538] is not enacted or as enacted does not amend
that section, and (4) this bill is enacted after AB 1313 [Stats.2003, c. 634] in which case Sections
1, 1.1, and 1.3 of this bill shall not become operative, and Section 290.45 of the Penal Code, as
proposed to be added by Section 4 of AB 1313 [Stats.2003, c. 634], shall become operative, and
Section 4.1 of AB 1313 [Stats.2003, c. 634] shall not become operative.

"(c) Section 1.3 of this bill incorporates amendments to Section 290 of the Penal Code proposed by
this bill, SB 356 [Stats.2003, c. 538], and AB 1313 [Stats.2003, c. 634].  It shall only become
operative if (1) all three bills are enacted and become effective on or before January 1, 2004, (2)
all three bills amend Section 290 of the Penal Code, and (3) this bill is enacted after SB 356
[Stats.2003, c. 538] and AB 1313 [Stats.2003, c. 634], in which case Sections 1, 1.1, and 1.2 of
this bill shall not become operative, and Section 290.45 of the Penal Code, as proposed to be



added by Section 4.1 of AB 1313 [Stats.2003, c. 634], shall become operative, and Section 4 of
AB 1313 [Stats.2003, c. 634] shall not become operative."

Section 7 of Stats.2003, c. 634 (A.B.1313), provides:
"SEC. 7.(a) Section 1.1 of this bill incorporate amendments to Sections 290 of the Penal Code

proposed by both this bill and SB 356 [Stats.2003, c. 538].  It shall only become operative if (1)
both bills are enacted and become effective on or before January 1, 2004, (2) each bill amends
Section 290 of the Penal Code, and (3) SB 879 [Stats.2003, c. 540] is not enacted or as enacted
does not amend that section, and (4) this bill is enacted after SB 356 [Stats.2003, c. 538], in
which case Sections 1, 1.2, 1.3, of this bill shall not become operative.

"(b) Section 1.2 of this bill incorporates amendments to Section 290 of the Penal Code proposed by
both this bill and SB 879 [Stats.2003, c. 540].  It shall only become operative if (1) both bills are
enacted and become effective on or before January 1, 2004, (2) each bill amends Section 290 of
the Penal Code, (3) SB 356 [Stats.2003, c. 538] is not enacted or as enacted does not amend that
section, and (4) this bill is enacted after SB 879 in which case Sections 1, 1.1, and 1.3 of this bill
shall not become operative.

"(c) Section 1.3 of this bill incorporates amendments to Section 290 of the Penal Code proposed by
this bill, SB 356 [Stats.2003, c. 538], and SB 879 [Stats.2003, c. 540].  It shall only become
operative if (1) all three bills are enacted and become effective on or before January 1, 2004, (2)
all three bills amend Section 290 of the Penal Code, and (3) this bill is enacted after SB 356
[Stats.2003, c. 538] and SB 879 [Stats.2003, c. 540], in which case Sections 1, 1.1, and 1.2 of
this bill shall not become operative."

Section 11 of Stats.2003, c. 634 (A.B.1313), provides:
"SEC. 11. This act is an urgency statute necessary for the immediate preservation of the public

peace, health, or safety within the meaning of Article IV of the Constitution and shall go into
immediate effect.  The facts constituting the necessity are:

"In order to ensure that California is in full compliance with the Jacob Wetterling Crimes Against
Children and Sexually Violent Offender Registration Act and the Higher Education Act of 1965,
as amended by the Campus Sex Crimes Prevention Act, it is necessary that this act take effect
immediately."

Sections 5 and 6 of Stats.2003, c. 634 (A.B.1313), provide:
"SEC. 5. The Department of Justice may develop a training program for police, sheriffs, and campus

police departments explaining how information specified in paragraph (1) of subdivision (d) of
Section 290.01 of the Penal Code may be disclosed.

"SEC. 6. It is the intent of the Legislature in enacting this act to ensure that California universities,
colleges, community colleges, and other institutions of higher learning maintain full eligibility
for federal funds by complying with the provisions of Section 1092(f)(1)(I) of Title 20 of the
United States Code."

Sections 2 and 3 of Stats.2004, c. 429 (A.B.2527), provide:
"SEC. 2. It is the intent of the Legislature that this measure address the holding of the California

Court of Appeal in People v. North (2003) 112 Cal.App.4th 612.
"SEC. 3.(a) Section 1.3 of this bill incorporates amendments to Section 290 of the Penal Code

proposed by both this bill and AB 2395 [Stats.2004, c. 761].  It shall only become operative if
(1) both bills are enacted and become effective on or before January 1, 2005, (2) each bill
amends Section 290 of the Penal Code, (3) SB 1289 [Stats.2004, c. 731] is not enacted or as
enacted does not amend that section, and (4) this bill is enacted after AB 2395 [Stats.2004, c.
761], in which case Sections 1, 1.5, and 1.7 of this bill shall not become operative.

"(b) Section 1.5 of this bill incorporates amendments to Section 290 of the Penal Code proposed by
both this bill and SB 1289 [Stats.2004, c. 731].  It shall only become operative if (1) both bills
are enacted and become effective on or before January 1, 2005, (2) each bill amends Section 290
of the Penal Code, (3) AB 2395 is not enacted or as enacted does not amend that section, and (4)
this bill is enacted after SB 1289 [Stats.2004, c. 731], in which case Sections 1, 1.3, and 1.7 of
this bill shall not become operative.



"(c) Section 1.7 of this bill incorporates amendments to Section 290 of the Penal Code proposed by
this bill, AB 2395 [Stats.2004, c. 761], and SB 1289 [Stats.2004, c. 731].  It shall only become
operative if (1) all three are enacted and become effective on or before January 1, 2005, (2) all
three bills amend Section 290 of the Penal Code, and (3) this bill is enacted after AB 2395
[Stats.2004, c. 761] and SB 1289 [Stats.2004, c. 731], in which case Sections 1, 1.3, and 1.5 of
this bill shall not become operative."

Section 3 of Stats.2004, c. 731 (S.B.1289), provides:
"SEC. 3.(a) Section 1.1 of this bill incorporates amendments to Section 290 of the Penal Code

proposed by this bill and required by the enactment of AB 488 [Stats.2004, c. 745, eff. Sept. 24,
2004].  It shall only become operative if (1) both bills are enacted and become effective on or
before January 1, 2005, (2) this bill amends Section 290 of the Penal Code and AB 488
[Stats.2004, c. 745, eff. Sept. 24, 2004] adds Section 290.46 to the Penal Code, (3) and neither
AB 2395 [Stats.2004, c. 761], nor AB 2527 [Stats.2004, c. 429] are enacted or as enacted do not
amend that section [290], in which case Sections 1, 1.2, 1.3, 1.4, 1.5, 1.6, and 1.7 of this bill shall
not become operative.

"(b) Section 1.2 of this bill incorporates amendments to Section 290 of the Penal Code proposed by
both this bill and AB 2395 [Stats.2004, c. 761].  It shall only become operative if (1) both bills
are enacted and become effective on or before January 1, 2005, (2) each bill amends Section 290
of the Penal Code, (3) neither AB 488 [Stats.2004, c. 745, eff. Sept. 24, 2004], nor AB 2527
[Stats.2004, c. 429] are enacted or as enacted, AB 2527 [Stats.2004, c. 429] does not amend that
section and AB 488 [Stats.2004, c. 745, eff. Sept. 24, 2004] does not add Section 290.46 to the
Penal Code, and (4) this bill is enacted after AB 2395 [Stats.2004, c. 761], in which case
Sections 1, 1.1, 1. 3, 1.4, 1.5, 1.6, and 1.7 of this bill shall not become operative.

"(c) Section 1.3 of this bill incorporated amendments to Section 290 of the Penal Code proposed by
both this bill and AB 2527 [Stats.2004, c. 429].  It shall only become operative if (1) both bills
are enacted and become effective on or before January 1, 2005, (2) each bill amends Section 290
of the Penal Code, (3) neither AB 488 [Stats.2004, c. 745, eff. Sept. 24, 2004], nor AB 2395
[Stats.2004, c. 761] are enacted or as enacted AB 2395 [Stats.2004, c. 761] does not amend that
section and AB 488 [Stats.2004, c. 745, eff. Sept. 24, 2004] does not add Section 290.46 to the
Penal Code, and (4) this bill is enacted after AB 2527 [Stats.2004, c. 429], in which case
Sections 1, 1.1, 1.2, 1.4, 1.5, 1.6, and 1.7 of this bill shall not become operative.

"(d) Section 1.4 of this bill incorporates amendments to Section 290 of the Penal Code proposed by
this bill and AB 2395 [Stats.2004, c. 761], and required by the enactment of AB 488 [Stats.2004,
c. 745, eff. Sept. 24, 2004].  It shall only become operative if (1) all three bills are enacted and
become effective on or before January 1, 2005, (2) this bill and AB 2395 [Stats.2004, c. 761]
amend Section 290 of the Penal Code and AB 488 [Stats.2004, c. 745, eff. Sept. 24, 2004] adds
Section 290.46 to the Penal Code, (3) AB 2527 [Stats.2004, c. 429] is not enacted or as enacted
does not amend Section 290 of the Penal Code, and (4) this bill is enacted after AB 2395
[Stats.2004, c. 761], in which case Sections 1, 1.1, 1.2, 1.3, 1.5, 1.6, and 1.7 of this bill shall not
become operative.

"(e) Section 1.5 of this bill incorporated amendments to Section 290 of the Penal Code proposed by
this bill, AB 2395 [Stats.2004, c. 761], and AB 2527 [Stats.2004, c. 429].  It shall only become
operative if (1) all three bills are enacted and become effective on or before January 1, 2005, (2)
all three bills amend Section 290 of the Penal Code, (3) this bill is enacted after AB 2395
[Stats.2004, c. 761], and AB 2527 [Stats.2004, c. 429], and (4) AB 488 [Stats.2004, c. 745, eff.
Sept. 24, 2004] is not enacted, or as enacted does not add Section 290.46 to the Penal Code, in
which case Sections 1, 1.1, 1.2, 1.3, 1.4, 1.6, and 1.7 of this bill shall not become operative.

"(f) Section 1.6 of this bill incorporates amendments to Section 290 of the Penal Code proposed by
this bill and AB 2527, and required by the enactment of AB 488 [Stats.2004, c. 745, eff. Sept.
24, 2004].  It shall only become operative if (1) all three bills are enacted and become effective
on or before January 1, 2005, (2) this bill and AB 2527 [Stats.2004, c. 429] amend Section 290
of the Penal Code, (3) AB 488 [Stats.2004, c. 745, eff. Sept. 24, 2004] adds Section 290. 46 to



the Penal Code, (4) AB 2395 [Stats.2004, c. 761] is not enacted or as enacted does not amend
Section 290 of the Penal Code, and (5) this bill is enacted after AB 2527 [Stats.2004, c. 429], in
which case Sections 1, 1.1, 1.2, 1.3, 1.4, 1.5, and 1.7 of this bill shall not become operative.

"(g) Section 1.7 of this bill incorporated amendments to Section 290 of the Penal Code proposed by
this bill, AB 2395 [Stats.2004, c. 761], and AB 2527 [Stats.2004, c. 429], and required by the
enactment of AB 488 [Stats.2004, c. 745, eff. Sept. 24, 2004].  It shall only become operative if
(1) all four bills are enacted and become effective on or before January 1, 2005, (2) this bill, AB
2395 [Stats.2004, c. 761], and AB 2527 [Stats.2004, c. 429] amend Section 290 of the Penal
Code, (3) AB 488 [Stats.2004, c. 745, eff. Sept. 24, 2004] adds Section 290.46 to the Penal
Code, and (4) this bill is enacted after AB 2395 [Stats.2004, c. 761] and AB 2527 [Stats.2004, c.
429], in which case Sections 1, 1.1, 1.2, 1.3, 1.4, 1.5, and 1.6 of this bill shall not become
operative."

Section 2 of Stats.2004, c. 761 (A.B.2395), provides:
"SEC. 2.(a) Section 1.1 of this bill incorporates amendments to Section 290 of the Penal Code

proposed by both this bill and AB 2527 [Stats.2004, c. 429].  It shall only become operative if
(1) both bills are enacted and become effective on or before January 1, 2005, (2) each bill
amends Section 290 of the Penal Code, (3) SB 1289 [Stats.2004, c. 731] is not enacted or as
enacted does not amend that section, and (4) this bill is enacted after AB 2527 [Stats.2004, c.
429], in which case Sections 1, 1.2, and 1.3 of this bill shall not become operative.

"(b) Section 1.2 of this bill incorporates amendments to Section 290 of the Penal Code proposed by
both this bill and SB 1289 [Stats.2004, c. 731].  It shall only become operative if (1) both bills
are enacted and become effective on or before January 1, 2005, (2) each bill amends Section 290
of the Penal Code, (3) AB 2527 [Stats.2004, c. 429] is not enacted or as enacted does not amend
that section, and (4) this bill is enacted after SB 1289 [Stats.2004, c. 731], in which case Sections
1, 1.1, and 1.3 of this bill shall not become operative.

"(c) Section 1.3 of this bill incorporates amendments to Section 290 of the Penal Code proposed by
this bill, AB 2527 [Stats.2004, c. 429] , and SB 1289 [Stats.2004, c. 731].  It shall only become
operative if (1) all three bills are enacted and become effective on or before January 1, 2005, (2)
all three bills amend Section 290 of the Penal Code, and (3) this bill is enacted after AB 2527
[Stats.2004, c. 429], and SB 1289 [Stats.2004, c. 731], in which case Sections 1, 1.1, and 1.2 of
this bill shall not become operative."

Sections 4 and 5 of Stats.2005, c. 704 (A.B.439), provide:
"SEC. 4. Section 1.5 of this bill incorporates amendments to Section 290 of the Penal Code proposed

by this bill and AB 1323 [Stats.2005, c. 722].  It shall only become operative if (1) both bills are
enacted and become effective on or before January 1, 2006, (2) each bill amends Section 290 of
the Penal Code, and (3) this bill is enacted after AB 1323 [Stats.2005, c. 722], in which case
Section 290 of the Penal Code, as amended by AB 1323, shall remain operative only until the
operative date of this bill, at which time Section 1.5 of this bill shall become operative, and
Section 1 of this bill shall not become operative.

"SEC. 5. If the Commission on State Mandates determines that this act contains costs mandated by
the state, reimbursement to local agencies and school districts for those costs shall be made
pursuant to Part 7 (commencing with Section 17500) of Division 4 of Title 2 of the Government
Code."

Sections 12 to 15 of Stats.2005, c. 722 (A.B.1323), provide:
"SEC. 12. The Legislature finds and declares the following:
"(a) The findings and declarations made by the Legislature in Section 1 of Chapter 908 of the

Statutes of 1996, which enacted California's law relating to public notification regarding
registered sex offenders, also apply to public notification made via the Internet Web site
mandated by this section.

"(b) Releasing the home addresses and other information pertaining to specified registered sex
offenders is not intended to further punish them for their offenses, but to allow the public to be
aware of their presence in the community and take appropriate and lawful safety precautions on



behalf of themselves and their children.
"(c) The notice concerning sex offender information required by Section 2079.10a of the Civil Code

is not expected to change immediately upon the effective date of this act or immediately upon
the notification to the Secretary of State pursuant to Section 290.47 of the Penal Code, as added
by this act.  It is expected that forms accompanying real estate transactions may reflect the notice
in the prior law for a reasonable period following those dates.

"SEC. 13. Section 3.5 of this bill incorporates amendments to Section 290 of the Penal Code
proposed by both this bill and AB 439 [Stats.2005, c. 704].  It shall only become operative if (1)
both bills are enacted and become effective on or before January 1, 2006, but this bill becomes
operative first, (2) each bill amends Section 290 of the Penal Code, and (3) this bill is enacted
after AB 439 [Stats.2005, c. 704], in which case Section 290 of the Penal Code, as amended by
Section 3 of this bill, shall remain operative only until the operative date of AB 439 [Stats.2005,
c. 704], at which time Section 3.5 of this bill shall become operative.

"SEC. 14. No reimbursement is required by this act pursuant to Section 6 of Article XIII B of the
California Constitution because the only costs that may be incurred by a local agency or school
district will be incurred because this act creates a new crime or infraction, eliminates a crime or
infraction, or changes the penalty for a crime or infraction, within the meaning of Section 17556
of the Government Code, or changes the definition of a crime within the meaning of Section 6 of
Article XIII B of the California Constitution.

"SEC. 15. This act is an urgency statute necessary for the immediate preservation of the public
peace, health, or safety within the meaning of Article IV of the Constitution and shall go into
immediate effect.  The facts constituting the necessity are:

"In order to assure that members of the public have adequate information about the identities and
locations of sex offenders who may put them and their families at risk, it is necessary that this
act take effect immediately."

Former § 290, added by Stats.1947, c. 1124, § 1, amended by Stats.1949, 1st Ex.Sess., c. 13, § 1;
Stats.1950, 1st Ex.Sess., c. 70, § 1; Stats.1953, c. 400, § 1; Stats.1955, c. 169, § 1; Stats.1961, c. 560,
§ 3; Stats.1961, c. 2147, § 8; Stats.1967, c. 716, § 1; Stats.1970, c. 1301, § 4; Stats.1972, c. 1377, §
70; Stats.1975, c. 71, § 12; Stats.1979, c. 944, § 8; Stats.1984, c. 1419, § 1; Stats.1985, c. 929, § 4;
Stats.1985, c. 1474, § 1, relating to the same subject matter, was repealed by its own terms on Jan. 1,
1988.  See this section.

Former § 290, enacted in 1872, relating to unlawful mutilation or removal of dead bodies, was repealed
by Stats.1939, c. 60, p. 1000, § 40000.  See Health and Safety Code § 7052.

Derivation: Former § 290, added by Stats.1985, c. 1474, § 2, operative Jan. 1, 1988, amended by
Stats.1986, c. 1299, § 7; Stats.1987, c. 753, § 3; Stats.1987, c. 1418, § 3.1; Stats.1989, c. 1316, § 2;
Stats.1989, c. 1402, § 5; Stats.1989, c. 1407, § 4; Stats.1992, c. 197 (A.B.2297), § 1; Stats.1992, c.
695 (S.B.97), § 9, eff. Sept. 15, 1992; Stats.1993, c. 555 (A.B.191), § 1, eff. Sept. 28, 1993;
Stats.1993, c. 589 (A.B. 2211), § 109; Stats.1993, c. 595 (A.B.595), § 8; Stats.1994, c. 863
(A.B.3456), § 1; Stats.1994, c. 864 (A.B.1211), § 1; Stats.1994, c. 865 (A.B.3513), § 1; Stats.1994,
c. 867 (A.B.2500), § 2.7; Stats.1995, c. 91 (S.B.975), § 120; Stats.1995, c. 85 (A.B.173), § 1;
Stats.1995, c. 840 (S.B.295), § 2; Stats.1996, c. 908 (A.B.1562), § 2, eff. Sept. 25, 1996; Stats.1996,
c. 909 (S.B.1378), § 2; Stats.1997, c. 17 (S.B.947), § 96; Stats.1997, c. 80 (A.B.213), § 1;
Stats.1997, c. 817 (A.B.59), § 3; Stats.1997, c. 818 (A.B.1303), § 4; Stats.1997, c. 819 (S.B.314), §
1; Stats.1997, c. 820 (S.B.882), § 1; Stats.1997, c. 821 (A.B.290), § 3, eff. Oct. 9, 1997; Stats.1997,
c. 821 (A.B.290), § 3.5, eff. Oct. 9, 1997, operative Jan. 1, 1998; Stats.1998, c. 485 (A.B.2803), §
128-129; Stats.1998, c. 927 (A.B.796), § 1; Stats.1998, c. 928 (A.B.1927), § 1; Stats.1998, c. 929
(A.B.1745), § 1; Stats.1998, c. 930 (A.B.1078), § 1; Stats.1999, c. 83 (S.B.966), § 138; Stats.1999,
c. 576 (A.B.1193), § 1; Stats.1999, c. 730 (S.B.1275), § 1; Stats.1999, c. 901 (S.B.341), § 1.5;
Stats.2000, c. 240 (A.B.2502), § 1; Stats.2000, c. 287 (S.B.1955), § 7; Stats.2000, c. 648 (A.B.1340),
§ 1; Stats.2000, c. 649 (S.B.446), § 2.5; Stats.2001, c. 485 (A.B.1004), § 1; Stats.2001, c. 544
(A.B.4), § 1; Stats.2001, c. 843 (A.B.349), § 1.3; Stats.2002, c. 664 (A.B.3034), § 171; Stats.2002, c.
17 (S.B.836), § 1, eff. March 28, 2002; Stats.2003, c. 538 (S.B.356), § 1; Stats.2003, c. 540



(S.B.879), § 1; Stats.2003, c. 634 (A.B.1313), § 1.3, eff. Sept. 30, 2003; Stats.2004, c. 429
(A.B.2527), § 1; Stats.2004, c. 731 (S.B.1289), § 1; Stats.2004, c. 761 (A.B.2395), § 1.3; Stats.
2005, c. 704 (A.B.439), § 1; Stats.2005, c. 722 (A.B.1323), § 3, eff. Oct. 7, 2005; Stats.2005, c. 722
(A.B.1323), § 3.5, eff. Oct. 7, 2005, operative Jan. 1, 2006; Stats.2006, c. 538 (S.B.1852), § 500;
Stats.2006, c. 337 (S.B.1128), § 11, eff. Sept. 20, 2006.

Former § 290, added by Stats.1947, c. 1124, § 1, amended by Stats.1949, 1st Ex.Sess., c. 13, § 1;
Stats.1950, 1st Ex.Sess., c. 70, § 1; Stats.1953, c. 400, § 1; Stats.1955, c. 169, § 1; Stats.1961, c. 560,
§ 3; Stats.1961, c. 2147, § 8; Stats.1967, c. 716, § 1; Stats.1970, c. 1301, § 4; Stats.1972, c. 1377, §
70; Stats.1975, c. 71, § 12; Stats.1979, c. 944, § 8; Stats.1984, c. 1419, § 1; Stats.1985, c. 929, § 4;
Stats.1985, c. 1474, § 1.

Cross References

Administration of franchise and income tax laws, providing addresses of persons with outstanding
arrest warrants, see Revenue and Taxation Code § 19550.

Ambulance driver certificate, sex offense as grounds for refusal, suspension or revocation, see
Vehicle Code § 13372.

Board of Behavioral Sciences, petitions for reinstatement or modification of penalty filed by
registered sex offenders not considered, see Business and Professions Code § 4990.30.

Child day care, fingerprints and criminal record information of individuals in contact with child day
care facility clients, see Health and Safety Code § 1596.871.

Commitment to youth authority, acceptance, transfer, see Welfare and Institutions Code § 1731.5.
Community care facilities, criminal record clearances, see Health and Safety Code § 1522.
Community care facilities clients, sex offender, disclosure, criminal and civil penalties, see Health

and Safety Code § 1522.01.
Completion of inprison drug treatment, discharge from parole supervision, ineligibility of person

required to register under this section, see Penal Code § 2933.4.
County sexual assault felony enforcement team programs, see Penal Code § 13887 et seq.
Creation of Board of Parole Hearings, see Penal Code § 5075 et seq.
Criminal record information, employer request and submission of fingerprints, unlicensed persons

providing nonmedical domestic or personal care to aged or disabled adult, see Welfare and
Institutions Code § 15660.

Delinquents and wards of the juvenile court, detention or sentence to adult institutions, contact with
adults committed for sex offenses, see Welfare and Institutions Code § 208.

Denial, suspension, revocation and reinstatement of physical therapy license, see Business and
Professions Code § 2660.5.

Dentistry, denial, revocation or suspension of registered sex offenders' license exceptions, see
Business and Professions Code § 1687.

Destruction of records, retention period for misdemeanor sex offenses, see Government Code §
68152.

DNA and Forensic Identification Database and Data Bank Act,
Offenders subject to collection of specimens, samples and print impressions, see Penal Code § 296.
Reversal, dismissal or acquittal, request for expungement of information, specimens from persons no

longer considered suspects, see Penal Code § 299.
Denial or revocation of physician's and surgeon's license, sex offenders, see Business and

Professions Code §§ 2221 and 2232.
Effect of conviction on custody and visitation, child support, and disclosure of information, see

Family Code § 3030.
Emergency medical services, suspension or revocation of licenses or certificates, see Health and

Safety Code § 1798.200.
Employees of elementary and secondary education institutions, sex offenses, see Education Code §

44010.
Employment generally, disclosure of arrest or detention not resulting in conviction or referral or



participation in diversion programs, see Labor Code § 432.7.
Exemptions from disclosure, information related to sexual offenders and victims, see Government

Code § 6276.40.
Felonies, definition and penalties, see Penal Code §§ 17 and 18.
Injuries or detrimental condition resulting from those who have care or custody of child as prima

facie evidence, see Welfare and Institutions Code § 355.1.
Judicial commitments of mentally disordered sex offenders, certification for hearing and

examination after conviction, see Welfare and Institutions Code§ 6302.
Judicial commitments of mentally retarded persons, order of commitment, least restrictive

placement, and change of placement, see Welfare and Institutions Code § 6509.
Juvenile case file inspection, confidentiality, probation reports, see Welfare and Institutions Code §

827.
Juvenile offenders, work providing access to personal information pertaining to private individuals,

see Welfare and Institutions Code § 219.5.
Legislative intent concerning treatment for sex offenders following incarceration, see Penal Code §

3000.
Legislative intent concerning treatment for sex offenders on probation, see Penal Code § 1202.7.
Licensed educational psychologists, persons convicted of sexual abuse of children and registered sex

offenders ineligible for license, see Business and Professions Code § 4989.24.
Making specific information about certain sex offenders available to the public via the Internet Web

site, see Penal Code § 290.46.
Marriage and family therapists, qualifications, see Business and Professions Code § 4980.40.
Massage personnel or owners or operators of massage business, license denial with respect to

registered sex offenders, see Government Code § 51032.
Modification or termination of custody or visitation order, sex offenders required to be registered,

see Family Code § 3030.5.
Name change, restrictions, see Code of Civil Procedure § 1279.5.
Notice required before release of sex offender to long-term health care facility, see Health and

Safety Code § 1312.
Parole, sex offenders, orders prohibiting contact or communication with victim or victim's family,

see Penal Code § 3053.6.
Petition for reinstatement of marriage and family therapists license or modification of penalty, see

Business and Professions Code § 4982.2.
Petition for reinstatement of occupational therapy license or modification of penalty, see Business

and Professions Code § 2570.32.
Petition for reinstatement of psychiatric technicians license or modification of penalty, see Business

and Professions Code § 4524.
Petition for reinstatement of vocational nursing license or modification of penalty, see Business and

Professions Code § 2878.7.
Petition for sealing records, grounds for and effect of order, inspection and destruction of records,

see Welfare and Institutions Code § 781.
Petition to seal court records by person arrested for misdemeanor while a minor, see Penal Code §

851.7.
Photographs of minors that are harmful matter, preservation of and access to evidence, application to

actions under this section, see Penal Code § 1417.8.
Powers and duties of Board of Parole Hearings when a person has been committed to Department of

Corrections and Rehabilitation, Division of Juvenile Facilities, provisions applicable to wards
eligible for release on parole, see Welfare and Institutions Code § 1766.

Powers and duties of youth authority, condition of probation or parole, see Welfare and Institutions
Code § 1767.2.

Probation officer's right of access to state summary criminal history information, see Welfare and
Institutions Code § 272.



Prohibited commitments to juvenile facilities division of Department of Corrections and
Rehabilitation, see Welfare and Institutions Code § 733.

Prohibition against county or city employing person or volunteer having authority over any minor
following certain convictions, see Public Resources Code § 5164.

Prohibition on use of public funds to provide erectile dysfunction treatments to sex offenders, see
Welfare and Institutions Code § 14133.225.

Psychologists, sex offender, eligibility for license, see Business and Professions Code § 2964.3.
Recall of the commitment of a ward, see Welfare and Institutions Code § 731.1.
Reinstatement of nursing license, modification of penalty, hearing, see Business and Professions

Code § 2760.1.
Release of persons required to register under this section, information to authorities, see Penal Code

§ 290.6.
Residential care facilities for persons with chronic life-threatening illness, criminal records of

applicants or persons in frequent contact with residents, disqualification of licensee, see Health
and Safety Code § 1568.09.

Residential care facilities for the elderly, fingerprints and criminal records of individuals in contact
with clients, see Health and Safety Code § 1569.17.

Return to custody of parolee under the jurisdiction of the Division of Juvenile Parole Operations, see
Welfare and Institutions Code § 1767.35.

Revocation of parole, refusal to sign duty to register form, see Penal Code§ 3060.5.
School buildings or grounds, entry of sex offender, punishment, see Penal Code § 626.81.
Sex offender registrant parolees, residing in single family dwellings with other registrants, see Penal

Code § 3003.5.
Social workers, qualifications for license, see Business and Professions Code § 4996.2.
State-Authorized Risk Assessment Tool for Sex Offenders, see Penal Code § 290.04 et seq.
Teaching credentials, grounds for denial, see Education Code § 44346.
Teaching credentials, suspension for conviction of sex or narcotic offense, see Education Code §

44425.
Violent crime information center, online missing persons registry, historic database, see Penal Code

§ 14203.
Volunteer aides in schools, service by persons registered pursuant to this section, see Education

Code § 35021.
Youth authority responsibilities, see Penal Code § 6001 et seq.

Code Of Regulations References

Parole assessment, see 15 Cal. Code of Regs. § 3504.
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Construction and application 6
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Construction with other laws 7
Continuing offense, failure to register 19
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18, 19 Duty to register
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Evidence, sufficiency of 36
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Injunction 35
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Instructions - Actual knowledge 38
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Jury trial, right to 5.5
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Legislative intent 9
Limitations period, failure to register 19
Location 12
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Objection 45
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Pre-emption by state 10
Probation discharge 25
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Punishment, generally 40
Purpose 9
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Residence 17
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Right to jury trial 5.5
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Sentence 42-44

Sentence - In general 42
Sentence - Habitual and second offenders 43
Sentence - Three strikes law 44

Separate offense 33
Sexual battery, juveniles 16
Statement of reasons 46
Sufficiency of evidence 36
Three strikes law, sentence 44
Time for registration 41
Validity 1-5

Validity - In general 1
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Validity - Due process 3
Validity - Equal protection 2
Validity - Ex post facto law 5

Violation of registration requirements, generally 11

1. Validity — In general

Notification requirements of statute governing registration of sex offenders did not violate either ex post facto
or double jeopardy clauses, as legislature did not intend for them to be punitive, and statute had built-in
limitations and restrictions that showed it was intended not to punish past offenses but to serve important
nonpunitive goals of public safety, awareness, protection, and deterrence. Byron M. v. City of Whittier,
C.D.Cal.1998, 46 F.Supp.2d 1032. Constitutional Law  2821; Double Jeopardy  22; Mental Health

 433(2)

A statute will not be held void for vagueness if any reasonable and practical construction can be given its
language or if its terms may be made reasonably certain by reference to other definable sources. People v.
Musovich (App. 3 Dist. 2006) 42 Cal.Rptr.3d 62, 138 Cal.App.4th 983. Criminal Law  13.1(1)

Statute requiring sex offenders to reregister with appropriate law enforcement authorities after changing their
residence or location was not void for vagueness as applied to defendant who left his residence where he was
registered for a different residence, in contrast to a transient offender who moved from location to location.
People v. Musovich (App. 3 Dist. 2006) 42 Cal.Rptr.3d 62, 138 Cal.App.4th 983. Constitutional Law 
4343; Mental Health  433(2)

Mandatory requirement of lifetime sex offender registration violated equal protection right of 22-year-old
defendant convicted of felony oral copulation with 16-year-old minor, inasmuch as person convicted of
unlawful sexual intercourse with a victim of same age was not subject to mandatory requirement; no rational
basis existed for statutory distinction between these offenders that would further state interest in protecting
against recidivism; disapproving People v. Jones, 101 Cal.App.4th 220, 124 Cal.Rptr.2d 10. People v.
Hofsheier (2006) 39 Cal.Rptr.3d 821, 37 Cal.4th 1185, 129 P.3d 29, on remand 2006 WL 1196585,
unpublished. Constitutional Law  3176; Mental Health  433(2)

Although sex offender registration is not considered a form of punishment under the state or federal
Constitution, it imposes a substantial and onerous burden. People v. Hofsheier (2006) 39 Cal.Rptr.3d 821, 37
Cal.4th 1185, 129 P.3d 29, on remand 2006 WL 1196585, unpublished. Mental Health  469(1)

Statute requiring sex offender to register when he or she "changes his or her name" does not impermissibly
allow jury to resolve meaning of "name change" on an ad hoc and subjective basis, outside any standard of
reasonable certainty. People v. Vincelli (App. 3 Dist. 2005) 33 Cal.Rptr.3d 839, 132 Cal.App.4th 646, review
denied. Mental Health  433(2)

Statute requiring sex offender to register when he or she "changes his or her name," was not unconstitutionally
vague as it adequately gave fair notice to defendant, who retained his name but added alias to obtain driver's
license and conduct other business, that he was required to register; although word "changes" was not defined in
statute, defendant's use of two distinct names fell within ordinary meaning of word. People v. Vincelli (App. 3
Dist. 2005) 33 Cal.Rptr.3d 839, 132 Cal.App.4th 646, review denied. Constitutional Law  4343; Mental
Health  433(2)

Rational basis test applied to appellate review of issue whether requiring sex offender registration for one
convicted of oral copulation with a person under 14, but not one convicted of sexual intercourse with a person
under 14; no fundamental right or suspect class was involved. People v. Jones (App. 6 Dist. 2002) 124
Cal.Rptr.2d 10, 101 Cal.App.4th 220, rehearing denied, review denied. Constitutional Law  3176

Statute requiring convicted sex offender to notify law enforcement authorities of change in address was not
vague as applied in case where defendant was alleged to be living at two addresses other than his current



registered address after being released on bail on pending charges, though one of the addresses at which he was
allegedly living was the residence address he initially registered upon release from imprisonment on sex offense
conviction. People v. Vigil (App. 6 Dist. 2001) 114 Cal.Rptr.2d 331, 94 Cal.App.4th 485, review denied, denial
of habeas corpus affirmed 130 Fed.Appx. 872, 2005 WL 1111846, certiorari denied 126 S.Ct. 243, 546 U.S.
901, 163 L.Ed.2d 223. Mental Health  469.5

Registration requirement for annoying or molesting a child under age of 18 years is valid, and thus trial court
erred in ordering that defendant need not register pursuant to this section. People v. Tate (App. 5 Dist. 1985)
210 Cal.Rptr. 117, 164 Cal.App.3d 133. Mental Health  433(2); Mental Health  469(2)

Mandatory registration of sex offenders convicted under misdemeanor disorderly conduct statute (§ 647)
violated cruel and unusual punishment under Cal. Const. Art. 1, § 17. In re Reed (1983) 191 Cal.Rptr. 658, 33
Cal.3d 914, 663 P.2d 216. Sentencing And Punishment  1601; Criminal Law  1226(1)

2.  —  —  Equal protection, validity

Mandatory requirement of lifetime sex offender registration violated equal protection right of 22-year-old
defendant convicted of felony oral copulation with 14-year-old minor, inasmuch as a person convicted of
unlawful sexual intercourse with a victim of same age, and less than ten years older than victim, would not be
subject to mandatory registration; no rational basis existed for statutory distinction between these offenders.
People v. Hernandez (App. 2 Dist. 2008) 83 Cal.Rptr.3d 29, 166 Cal.App.4th 641. Mental Health  433(2)

Statute imposing mandatory lifetime registration as sex offender for oral copulation with person under age 16
did not violate right to equal protection as applied to defendant who was more than ten years older than victim;
lifetime registration would also have been mandatory if defendant had engaged in sexual intercourse with
victim of same age. People v. Manchel (App. 2 Dist. 2008) 78 Cal.Rptr.3d 194, 163 Cal.App.4th 1108, review
denied. Mental Health  433(2)

Trial court was required to consider circumstances subsequent to defendant's conviction for oral copulation with
person under age 16 in exercising its discretion as to whether defendant should be subject to lifetime sex
offender registration, in post-sentencing hearing held to remedy equal protection violation in subjecting
defendant to mandatory lifetime sex offender registration, since defendant's behavior after conviction was
relevant to likelihood that he would reoffend. People v. Garcia (App. 2 Dist. 2008) 74 Cal.Rptr.3d 681, 161
Cal.App.4th 475. Mental Health  469(5)

Statute imposing mandatory lifetime registration as sex offender for oral copulation with person under age 16
violated right to equal protection, where lifetime registration was discretionary for sexual intercourse with
person of same age. People v. Garcia (App. 2 Dist. 2008) 74 Cal.Rptr.3d 681, 161 Cal.App.4th 475.
Constitutional Law  3176; Mental Health  433(2)

After Supreme Court's conclusion that imposition of mandatory lifetime requirement of registration as sex
offender violated equal protection of adult defendant convicted of oral sex with 16-year-old, remand was
required for trial court to determine whether defendant was subject to discretionary registration order. People v.
Hofsheier (2006) 39 Cal.Rptr.3d 821, 37 Cal.4th 1185, 129 P.3d 29, on remand 2006 WL 1196585,
unpublished. Mental Health  469(6)

Appropriate remedy for equal protection violation, in statute's mandatory lifetime requirement of registration as
sex offender for adult defendant convicted of oral sex with 16- or 17-year-old, was to eliminate requirement,
rather than invalidating requirement completely, or imposing mandatory requirement on persons convicted of
unlawful sexual intercourse with same-age victim. People v. Hofsheier (2006) 39 Cal.Rptr.3d 821, 37 Cal.4th
1185, 129 P.3d 29, on remand 2006 WL 1196585, unpublished. Statutes  64(6)

Defendant's right to equal protection was not violated when he was required to register as a sex offender, based
on conviction for oral copulation with a person under 18, although those convicted of sexual intercourse with a
person under 18 were not required to register; registration statute had legitimate purpose of assuring that
persons convicted of enumerated crimes be available for police surveillance, because the legislature considered



them likely to reoffend. People v. Jones (App. 6 Dist. 2002) 124 Cal.Rptr.2d 10, 101 Cal.App.4th 220,
rehearing denied, review denied. Constitutional Law  3176; Mental Health  433(2)

Petitioner's right to equal protection was not violated when he was required to register as a sex offender, based
on conviction for oral copulation with a person under 18, although those convicted of sexual intercourse with a
person under 18 were not required to register; rational basis existed for distinguishing between crimes, even if
California also considered statutory rape to be serious crime. Jones v. Solis, C.A.9 (Cal.)2005, 121 Fed.Appx.
228, 2005 WL 236504, Unreported. Constitutional Law  3176; Mental Health  433(2)

3.  —  —  Due process, validity

Jury instruction that erroneously led jury to believe it did not have to find actual knowledge of duty to register
in order to find petitioner guilty of failure to register as sex offender, under California law, did not so infect trial
that resulting conviction violated due process, and thus petitioner was not entitled to federal habeas relief,
where overwhelming evidence was adduced at trial that petitioner possessed actual knowledge of registration
requirement. Bartlett v. Duncan, C.D.Cal.2003, 262 F.Supp.2d 1053, reversed 366 F.3d 1020. Constitutional
Law  4637; Habeas Corpus  498; Mental Health  469.5

Convicted sex offender did not establish that due process entitled him to a hearing before registration
information was disseminated pursuant to notification provisions of statute governing registration of sex
offenders, and thus offender was not entitled to temporary restraining order preventing such dissemination on
due process grounds, as statute disseminated information that was available to the public under California's
Public Records Act. Byron M. v. City of Whittier, C.D.Cal.1998, 46 F.Supp.2d 1032. Constitutional Law 
4343; Injunction  150; Mental Health  469(4)

Deprivation of liberty suffered by plaintiff in connection with his arrest for failing to register as a sex offender
and subsequent trial was not effected without due process and therefore did not give rise to a 42 U.S.C.A. §
1983 violation, in that he did not complain that he was not given a fair trial on his charges of failing to register
or that he had no opportunity to file complaint in state court alleging false imprisonment or malicious
prosecution, and any deprivation of liberty he might have suffered was minimal because he was afforded
procedural due process and subsequently cleared of charges of failing to register. Kirk v. People of State of
Cal., N.D.Cal.1984, 592 F.Supp. 46. Civil Rights  1088(4); Civil Rights  1088(5)

Defendant convicted as a sex offender of failing to notify police when he moved from an apartment to new
address or addresses in Oregon lacked standing to assert a due process challenge based on the alleged
vagueness of the statutory terms "location" and "is located" as applied to homeless, transient sex offenders.
People v. Annin (App. 1 Dist. 2004) 15 Cal.Rptr.3d 278, 117 Cal.App.4th 591, modified on denial of rehearing,
review denied. Constitutional Law  889

Provisions of sex offender registration statute requiring registration of transient in jurisdiction where offender
without a residence was "located," and provision requiring registration in all jurisdictions where such an
offender was regularly "located," were not vague under due process clause. People v. North (App. 1 Dist. 2003)
5 Cal.Rptr.3d 337, 112 Cal.App.4th 621, as modified. Constitutional Law  4343; Mental Health 
433(2)

Provision of sex offender registration statute requiring annual verification of transient offender's "temporary
location" was void for vagueness under due process clause. People v. North (App. 1 Dist. 2003) 5 Cal.Rptr.3d
337, 112 Cal.App.4th 621, as modified. Constitutional Law  4343; Mental Health  433(2)

Provision of sex offender registration statute requiring that transient offender specify all the places where he
was regularly "located" within a jurisdiction was void for vagueness, under due process clause. People v. North
(App. 1 Dist. 2003) 5 Cal.Rptr.3d 337, 112 Cal.App.4th 621, as modified. Constitutional Law  4343;
Mental Health  433(2)

Provisions of sex offender registration statute requiring sex offender who lacked residence to register in
jurisdiction in which he was "located" and inform authorities of his new "location" after change of "location"



were void for vagueness under due process clause; use of "location" to require registration or notification of
particular places where an offender could regularly be found failed to provide specificity for transient offender
or authorities to understand what statute demanded. People v. North (App. 1 Dist. 2003) 5 Cal.Rptr.3d 337, 112
Cal.App.4th 621, as modified. Constitutional Law  4343; Mental Health  433(2)

Provisions of sex offender registration statute requiring sex offender who lacked residence to register in
jurisdiction in which he was "located" and inform authorities of his new "location" after change of "location"
were void for vagueness under due process clause; use of "location" to require registration or notification of
particular places where an offender could regularly be found failed to provide specificity for transient offender
or authorities to understand what statute demanded. People v. North (App. 1 Dist. 2003) 5 Cal.Rptr.3d 337, 112
Cal.App.4th 621, as modified. Constitutional Law  4343; Mental Health  433(2)

Provision of sex offender registration statute requiring that transient offender specify all the places where he
was regularly "located" within a jurisdiction was void for vagueness, under due process clause. People v. North
(App. 1 Dist. 2003) 5 Cal.Rptr.3d 337, 112 Cal.App.4th 621, as modified. Constitutional Law  4343;
Mental Health  433(2)

Provision of sex offender registration statute requiring annual verification of transient offender's "temporary
location" was void for vagueness under due process clause. People v. North (App. 1 Dist. 2003) 5 Cal.Rptr.3d
337, 112 Cal.App.4th 621, as modified. Constitutional Law  4343; Mental Health  433(2)

Instruction in prosecution for willfully violating notice provisions of sex offender registration law, that one who
had one place of residence and then added a second place of residence had changed his residence within the
meaning of statute and had a duty to report that change even though he might also maintain a residence at old
place, violated due process by imposing criminal liability without any need for jury to find that defendant
actually knew the law required him to register multiple residences. People v. Edgar (App. 1 Dist. 2002) 127
Cal.Rptr.2d 662, 104 Cal.App.4th 210. Constitutional Law  4637; Mental Health  469.5

Application of sex offender registration requirement to defendant who was convicted of offenses which were
made subject to registration requirement did not constitute an increase in punishment for the commissions of
such acts, and thus, as trial court was not required to find beyond a reasonable doubt that defendant committed
such offenses as a result of sexual compulsion or for sexual gratification, no violation of defendant's due
process rights occurred. People v. Marchand (App. 3 Dist. 2002) 120 Cal.Rptr.2d 687, 98 Cal.App.4th 1056,
review denied, habeas corpus dismissed 2007 WL 987858. Constitutional Law  4343; Mental Health 
469(2)

Requirement that a defendant have actual knowledge of registration requirement in order to be convicted of
willfully failing to register as sex offender satisfies constitutional due process requirements. People v. Garcia
(2001) 107 Cal.Rptr.2d 355, 25 Cal.4th 744, 23 P.3d 590, rehearing denied, as modified.

State court's determination that petitioner's conviction for failing to register as convicted sex offender did not
violate due process was not contrary to, and did not represent unreasonable application of clearly established
federal law in Lambert v. California, and thus did not warrant federal habeas relief, even if petitioner had not
established permanent residence, where petitioner had actual notice of his duty to register within 15 days after
moving, and petitioner had been in California about four months without letting any law enforcement know of
his presence. Apodaca v. Runnells, N.D.Cal.2003, 2003 WL 1936126, Unreported. Habeas Corpus  462

4.  —  —  Cruel and unusual punishment, validity

As mandatory, lifetime sex offender registration requirement for certain offenses is not "punishment" for
purposes of state and federal constitutional prohibition against cruel and unusual punishment, such requirement
is not cruel and unusual when applied to misdemeanor indecent exposure conviction; abrogating In re King, 157
Cal.App.3d 554, 204 Cal.Rptr. 39. People v. Noriega (App. 4 Dist. 2004) 22 Cal.Rptr.3d 382, 124 Cal.App.4th
1334. Mental Health  433(2); Sentencing And Punishment  1601

Given the frightening and high danger of long-term recidivism by sex offenders, the permanent nature of the



registration obligation for sex offenders, including offenders whose crimes involve or promote the pornographic
exploitation of children, is designed to serve legitimate regulatory aims, and does not constitute punishment
subject to proscription against cruel and/or unusual punishment. In re Alva (2004) 14 Cal.Rptr.3d 811, 33
Cal.4th 254, 92 P.3d 311. Mental Health  433(2); Sentencing And Punishment  1601

Portion of defendant's sentence for misdemeanor indecent exposure which required defendant to register as sex
offender was neither facially nor inherently violative of federal constitutional prohibition against cruel and
unusual punishment; applicable statute criminalizes broad range of conduct, and mandatory sex offender
registration is constitutionally precluded only when facts and circumstances of particular offense indicate that
registration requirement would be cruel or unusual. People v. King (App. 1 Dist. 1993) 20 Cal.Rptr.2d 220, 16
Cal.App.4th 567. Sentencing And Punishment  1601

Requiring defendant convicted of misdemeanor indecent exposure to register as sex offender, pursuant to
mandatory statutory requirement, did not violate federal constitutional prohibition against cruel and unusual
punishment where defendant aggressively alerted victims and others to his presence with repeated comments,
defendant stroked his private parts in obviously lewd manner, and defendant's act of indecent exposure persisted
for several minutes and was then exacerbated by his subsequent act of approaching victims, engaging in
physical struggle, and making unwelcome, vulgar comments to them. People v. King (App. 1 Dist. 1993) 20
Cal.Rptr.2d 220, 16 Cal.App.4th 567. Sentencing And Punishment  1601

Penalty of sex offender registration for indecent exposure is unconstitutional as cruel and unusual punishment.
In re King (App. 4 Dist. 1984) 204 Cal.Rptr. 39, 157 Cal.App.3d 554. Sentencing And Punishment  1601

Provision of this section requiring persons guilty of enumerated sex offenses to register with police in city
where he resides and to notify police of each change of address for rest of his life unless relieved of requirement
by court order was not unconstitutional as to defendant, found guilty of lewd and lascivious conduct toward a
child under the age of 14 years on ground that it constituted cruel and/or unusual punishment, that it violated
equal protection or that it impinged his constitutional right to travel and right to privacy. People v. Mills (App.
4 Dist. 1978) 146 Cal.Rptr. 411, 81 Cal.App.3d 171. Constitutional Law  1245; Constitutional Law 
1288; Constitutional Law  3176; Sentencing And Punishment  1601; Mental Health  433(2)

Registration requirement of this section governing registration of sex offenders was not "out of all proportion of
offense", as respects individuals convicted of engaging in lewd and dissolute conduct in a place exposed to
public view, so as to constitute cruel and unusual punishment. People v. Rodrigues (Super. 1976) 133 Cal.Rptr.
765, 63 Cal.App.3d Supp. 1. Sentencing And Punishment  1601

5.  —  —  Ex post facto law, validity

California's sex offender registration statute was not historically regarded as a form of punishment, weighing in
favor of determination that statute was nonpunitive, so that retroactive application of statute would not violate
ex post facto clause; there was no evidence that an objective of the statute was to shame, ridicule, or stigmatize
offenders. Hatton v. Bonner, C.A.9 (Cal.)2004, 356 F.3d 955. Constitutional Law  2821; Mental Health

 433(2)

Statutory requirement that a person register as a convicted sex offender does not constitute punishment, for
purposes of ex post facto analysis; requirement neither alters the definition of any crime nor increases the
punishment for criminal acts, was not intended to constitute punishment, and is not so punitive in nature and
effect that it must be deemed punishment. People v. Allen (App. 3 Dist. 1999) 90 Cal.Rptr.2d 662, 76
Cal.App.4th 999, review denied, certiorari denied 121 S.Ct. 105, 531 U.S. 841, 148 L.Ed.2d 63. Constitutional
Law  2820; Mental Health  433(2)

Application of amendment to sex offender registration statute, which replaced rule that persons adjudicated
guilty of sexual offenses as juveniles need only register until they reach age 25 with lifetime registration
requirement for such offenders, to offender who had been adjudicated guilty of a sex offense by a juvenile, and
who turned 25 prior to amendment's effective date, did not constitute punishment, for purposes of ex post facto



clause. People v. Allen (App. 3 Dist. 1999) 90 Cal.Rptr.2d 662, 76 Cal.App.4th 999, review denied, certiorari
denied 121 S.Ct. 105, 531 U.S. 841, 148 L.Ed.2d 63. Constitutional Law  2821; Mental Health  433(2)

Application of sex offender registration requirement to defendant who was convicted of offenses which were
made subject to registration requirement after he committed acts in question, but before date of conviction, did
not constitute an increase in punishment for defendant's criminal acts, and thus did not violate ex post facto
clauses of Federal and State Constitutions.(Per George, C.J., with two Justices concurring and three Justices
concurring in the result.) People v. Castellanos (1999) 88 Cal.Rptr.2d 346, 21 Cal.4th 785, 982 P.2d 211.
Constitutional Law  2821; Mental Health  469(2)

Prosecution of defendant, a convicted sex offender, for failure to inform authorities of change in residence did
not violate ex post facto clause, even though statute which provided that registration requirements continue
notwithstanding a record clearance was enacted after he committed original offense, as when defendant initiated
proceeding to have record cleared statute which continued reporting requirements had been the law for over a
year. People v. Fioretti (App. 6 Dist. 1997) 63 Cal.Rptr.2d 367, 54 Cal.App.4th 1209, review denied.
Constitutional Law  2821; Mental Health  469.5

Statute which provided that person convicted of felony sex offense is not relieved from duty to register as sex
offender despite statute which provided that probationer who fulfills conditions of probation or receives early
discharge is released from all penalties, was not so punitive in purpose or effect as to override its regulatory
purpose. People v. Fioretti (App. 6 Dist. 1997) 63 Cal.Rptr.2d 367, 54 Cal.App.4th 1209, review denied. Mental
Health  433(2)

Sex offender's failure to register his address with law enforcement authorities was continuing offense, and thus
felony prosecution, based on nonregistration after effective date of law, making failure to register a felony
rather than a misdemeanor, did not violate prohibition against ex post facto laws. Wright v. Superior Court
(1997) 63 Cal.Rptr.2d 322, 15 Cal.4th 521, 936 P.2d 101. Constitutional Law  2803; Mental Health 
469.5

5.5. Right to jury trial

There is no right to jury trial under Apprendi, Blakely, and Cunningham of the question of whether a defendant
should be subject to sex offender registration. People v. Garcia (App. 2 Dist. 2008) 74 Cal.Rptr.3d 681, 161
Cal.App.4th 475. Jury  34(6)

6. Construction and application

Defendant could not be convicted under sex offender registration statute for failing to inform last registering
agency of a move outside the jurisdiction, where he was not charged with that offense with respect to the last
jurisdiction in which he registered, but only with respect to the jurisdiction in which he failed to register. People
v. Davis (App. 2 Dist. 2002) 125 Cal.Rptr.2d 519, 102 Cal.App.4th 377, rehearing denied, review denied.
Mental Health  469.5

Statute requiring convicted sex offender to notify law enforcement authorities of a change of registered address
within specified period is violated when one of offender's residence addresses remains unchanged while another
residence address is added, eliminated, or otherwise altered without notification. People v. Vigil (App. 6 Dist.
2001) 114 Cal.Rptr.2d 331, 94 Cal.App.4th 485, review denied, denial of habeas corpus affirmed 130
Fed.Appx. 872, 2005 WL 1111846, certiorari denied 126 S.Ct. 243, 546 U.S. 901, 163 L.Ed.2d 223. Mental
Health  469.5

Pen.C. § 290, which requires persons convicted of certain offenses to register as sex offenders, by using
mandatory language "shall," leaves no discretion in trial judge to not require registration if one of more of listed
violations occur. People v. Monroe (App. 5 Dist. 1985) 215 Cal.Rptr. 51, 168 Cal.App.3d 1205. Mental Health

 469(2)

Upon release from imprisonment, one convicted of a felony or second misdemeanor sex offense involving a



child under 14 years of age must register with sheriff or chief of police in city of his residence and give notice
of change or residence, regardless of judicial finding as to whether he is a sexual psychopath, and a first
offender convicted of a sex offense involving a child under 14 years of age may not be placed on probation until
report of reputable psychiatrist as to mental condition of such offender is obtained. People v. Jones (1954) 42
Cal.2d 219, 266 P.2d 38. Mental Health  469(2)

Officers' arrest of sex offender based on his failure to notify authorities before moving out of state was
reasonable, and thus, suppression of items found in search incident to arrest was not warranted, even though
state court subsequently determined that out-of-state moves fell outside statute's registration requirements;
prevailing interpretation of statute at time of arrest was that registration requirements applied to out-of-state
moves. Graling v. Pliler, N.D.Cal.2003, 2003 WL 21244116, Unreported. Criminal Law  394.4(9)

The Department of Corrections and Rehabilitation may place two or more sex offender parolees in a "residential
facility which serves six or fewer persons" as that term is defined in the California Community Care Facilities
Act. Op.Atty.Gen. 05-1106 (September 1, 2006), 2006 WL 2571269.

Fulfillment of procedure outlined in § 1203.4 providing that every defendant who has fulfilled conditions of his
probation or shall have been discharged from probation shall be permitted to withdraw plea of guilty and enter
plea of not guilty, or, if he has been convicted after plea of not guilty, court shall set aside verdict of guilty, and
shall dismiss accusations or information against defendant, who shall thereafter be released from all penalties
and disabilities resulting from offense or crime of which he has been convicted, does not relieve an ex-convict
of duty of registering under local ordinances or relieve a sex offender from registering pursuant to the sex
offenders' registration law. 28 Op.Atty.Gen. 178.

Whenever an attempt to commit rape would fall within purview of this section, an assault with intent to commit
rape would also be included therein, and person convicted of such assault would be required to register as a
sexual offender. 24 Op.Atty.Gen. 6.

6.5. Construction with federal law

Sex offender registration is not considered a form of "punishment" under the state or federal Constitution, for
purposes of the right to jury trial underApprendi, Blakely, and Cunningham, or for purposes of ex post facto
analysis. People v. Garcia (App. 2 Dist. 2008) 74 Cal.Rptr.3d 681, 161 Cal.App.4th 475. Constitutional Law

 2821; Jury  34(6); Mental Health  433(2)

7. Construction with other laws

Defendant, who was required by a Texas State juvenile court to register as a sex offender as a condition of
probation after committing sex offense, was not required to register as a sex offender in California after moving
there to reside with his mother; while defendant may have agreed to abide by the Texas State juvenile court's
conditions of probation in California, he nonetheless was not required to register as a sex offender under
California law. In re Crockett (App. 1 Dist. 2008) 71 Cal.Rptr.3d 632, 159 Cal.App.4th 751. Infants  225

Attorney General did not waive claim on appeal that trial court lacked jurisdiction to grant habeas corpus relief
on petition brought by convicted sex offender who was not imprisoned or retrained of his liberty; issue
presented pure question of law that could be reviewed for first time on appeal, and Attorney General could not
waive sex offender registration requirements, or resulting disciplinary procedures by Medical Board, which
were established primarily for the benefit and protection of public. In re Stier (App. 1 Dist. 2007) 61
Cal.Rptr.3d 181, 152 Cal.App.4th 63, as modified. Habeas Corpus  816

Since unlawful sexual intercourse with a minor is not an offense enumerated in provision on mandatory
registration for sex offenders, a person convicted of that offense is not subject to a mandatory lifetime
registration obligation. People v. King (App. 2 Dist. 2007) 60 Cal.Rptr.3d 673, 151 Cal.App.4th 1304. Mental
Health  469(2)

The prohibition against the unauthorized use of registered sex offender identifying information obtained from



the California "Megan's Law" Web site does not in itself qualify registered sex offenders as a "protected class"
for purposes of housing discrimination under the Fair Employment and Housing Act. Op.Atty.Gen. 05-301
(April 27, 2006), 2006 WL 1144373.

The federal requirement in 42 U.S.C. § 13663 that state and local agencies responsible for the collection or
maintenance of information on persons required to register as sex offenders comply with requests of public
housing agencies for information overrides California's prohibitions on the release of such information to public
housing agencies. Op.Atty.Gen. No. 00-201 (July 12, 2000), 2000 WL 966845.

Welfare & Institutions Code § 5328 prohibits the department of mental hygiene from supplying movement and
identification information, such as fingerprints, concerning patients in state hospitals to the bureau of criminal
identification and investigation, except that information concerning firearms in the hands of mental patients,
registration of sexual psychopaths, information concerning arsonists, escapees, and statistical data is not
confidential and may be released to the bureau. 53 Op.Atty.Gen. 20, 1-21-70.

8. Amendment

Defendant's possession of child pornography "transported by computer," in violation of federal law would not
have been punishable under the 1995 version of the California Penal Code, in effect when defendant committed
the offense, and thus defendant could not be required to register as a sex offender under California law as a
condition of probation, because the 1995 version of the California child pornography statute did not include
computer-generated images in its definition of prohibited matter. U.S. v. Davidson, C.A.9 (Cal.)2001, 246 F.3d
1240. Sentencing And Punishment  1969(1)

Amendment to sex offender registration statute, which replaced rule that persons adjudicated guilty of sexual
offenses as juveniles need only register until they reach age 25 with lifetime registration requirement for such
offenders, did not make statute retroactive in effect, but rather, merely obligated such persons to register from
effective date of amendment forward. People v. Allen (App. 3 Dist. 1999) 90 Cal.Rptr.2d 662, 76 Cal.App.4th
999, review denied, certiorari denied 121 S.Ct. 105, 531 U.S. 841, 148 L.Ed.2d 63. Mental Health  433(2)

Under version of sex offender registration statute applicable prior to 1998 amendment specifically requiring
offenders subject to registration to give change-of-address notification upon leaving California, offenders
subject to registration were not required to notify authorities of change of address when leaving California to
live elsewhere. People v. Franklin (1999) 84 Cal.Rptr.2d 241, 20 Cal.4th 249, 975 P.2d 30. Mental Health 
469(5)

9. Purpose

In considering whether a state's sex offender law constitutes retroactive punishment forbidden by the Ex Post
Facto Clause, a court must first ascertain whether the legislature meant the statute to impose punishment; if yes,
that ends the inquiry, but if the intention was to enact a civil and nonpunitive regulatory scheme, the court must
further decide whether the statute is so punitive either in purpose or effect as to negate the state's intention to
deem it civil. Hatton v. Bonner, C.A.9 (Cal.)2004, 356 F.3d 955. Constitutional Law  2820; Mental Health

 433(2)

One of the purposes of the sex offender registration requirements is to assure that persons convicted of the
crimes enumerated therein shall be readily available for police surveillance at all times because the Legislature
deems them likely to commit similar offenses in the future. People v. Garcia (App. 2 Dist. 2008) 74 Cal.Rptr.3d
681, 161 Cal.App.4th 475. Mental Health  469(1)

District Attorney's withdrawal of opposition to petition for habeas corpus relief by convicted sex offender did
not estop Attorney General, who did not appear at hearing, from asserting claim on appeal that trial court
exceeded its authority by relieving sex offender of obligation to comply with sex offender registration
requirements so that sex offender's license to practice medicine would not be subject to revocation; Attorney
General did not join in District Attorney's withdrawal or concession, and Attorney General never advocated or
ratified actions taken by District Attorney. In re Stier (App. 1 Dist. 2007) 61 Cal.Rptr.3d 181, 152 Cal.App.4th



63, as modified. Habeas Corpus  848

Sex offender registration requirements are intended to promote the state interest in controlling crime and
preventing recidivism in sex offenders. In re Stier (App. 1 Dist. 2007) 61 Cal.Rptr.3d 181, 152 Cal.App.4th 63,
as modified. Mental Health  469(1)

The legislative intent in adding, to sex offender registration statute, provision establishing misdemeanor of
providing false information on registration form was to create a substantive crime, not to fundamentally alter
subdivision establishing as felony any violation of registration requirements when underlying offense is felony.
People v. Gonzalez (App. 2 Dist. 2007) 56 Cal.Rptr.3d 909, 149 Cal.App.4th 304. Mental Health  469.5

The purpose of statute requiring registration of sex offenders is to assure that persons convicted of the crimes
enumerated therein shall be readily available for police surveillance at all times, because the Legislature
deemed them likely to commit similar offenses in the future. People v. Hofsheier (2006) 39 Cal.Rptr.3d 821, 37
Cal.4th 1185, 129 P.3d 29, on remand 2006 WL 1196585, unpublished. Mental Health  469(1)

The purpose of the sex offender registration statute is to assure that persons convicted of the crimes enumerated
therein shall be readily available for police surveillance at all times because the Legislature deems them likely
to commit similar offenses in the future; the statute is thus regulatory in nature, intended to accomplish the
government's objective by mandating certain affirmative acts. People v. Sorden (2005) 29 Cal.Rptr.3d 777, 36
Cal.4th 65, 113 P.3d 565, rehearing denied, on remand 2005 WL 2462254, unpublished. Mental Health 
469(1)

The purpose of the sex offender registration requirement is to ensure that specified sex offenders are readily
available for police surveillance at all times because the Legislature deemed them likely to commit similar
offenses in the future. People v. Carmony (App. 3 Dist. 2005) 26 Cal.Rptr.3d 365, 127 Cal.App.4th 1066,
review denied. Mental Health  469(1)

By requiring sex offenders to reregister annually and upon a change of location, it was the Legislature's intent to
treat each violation as a separate, continuing offense in order to encourage compliance with the law and to
ensure to the extent possible that a sex offender's whereabouts remain known. People v. Meeks (App. 3 Dist.
2004) 20 Cal.Rptr.3d 445, 123 Cal.App.4th 695, rehearing denied, review denied. Criminal Law  150

The purpose of statute requiring sex offenders to register is to assure that persons convicted of the crimes
enumerated therein shall be readily available for police surveillance at all times because the Legislature deemed
them likely to commit similar offenses in the future; plainly, the Legislature perceives that sex offenders pose a
continuing threat to society and require constant vigilance. People v. Meeks (App. 3 Dist. 2004) 20 Cal.Rptr.3d
445, 123 Cal.App.4th 695, rehearing denied, review denied. Mental Health  469.5

The purpose of statute requiring registration of sex offenders is to assure that persons convicted of the crimes
enumerated therein shall be readily available for police surveillance at all times, because the Legislature
deemed them likely to commit similar offenses in the future. People v. Barker (2004) 18 Cal.Rptr.3d 260, 34
Cal.4th 345, 96 P.3d 507, rehearing denied. Mental Health  465(1)

Statute requiring sex offenders to register is regulatory in nature, intended to accomplish the government's
objective by mandating certain affirmative acts. People v. Barker (2004) 18 Cal.Rptr.3d 260, 34 Cal.4th 345, 96
P.3d 507, rehearing denied. Mental Health  465(1)

Purpose of statute requiring sex offender registration is to assure that persons convicted of the crimes
enumerated therein shall be readily available for police surveillance at all times because the Legislature deemed
them likely to commit similar offenses in the future. People v. Britt (2004) 12 Cal.Rptr.3d 66, 32 Cal.4th 944,
87 P.3d 812. Mental Health  469(1)

Purpose of sex offender registration statute is to assure that sex offenders are readily available for police
surveillance, because they are deemed likely to commit similar offenses in the future. People v. North (App. 1



Dist. 2003) 5 Cal.Rptr.3d 337, 112 Cal.App.4th 621, as modified. Mental Health  469(1)

Given the purpose of the sex offender registration statute to allow local law enforcement agencies to keep
known sex offenders under surveillance, the duty to register as a sex offender arises when the sex offender
enters a jurisdiction and ends when he leaves the jurisdiction; if the offender returns to the original jurisdiction
then a new duty arises because the local law enforcement agency has a renewed interest in keeping him under
surveillance. People v. Davis (App. 2 Dist. 2002) 125 Cal.Rptr.2d 519, 102 Cal.App.4th 377, rehearing denied,
review denied. Mental Health  469(5)

The purpose of sex-offender registration statute is to assure that persons convicted of the crimes enumerated
therein shall be readily available for police surveillance at all times, because the legislature deemed them likely
to commit similar offenses in the future. People v. Jones (App. 6 Dist. 2002) 124 Cal.Rptr.2d 10, 101
Cal.App.4th 220, rehearing denied, review denied. Mental Health  469(1)

Statutes defining postsentence disabilities experienced by convicted felons serve vital public interests, avoid
criminal punishment, and otherwise raise no ex post facto concerns. People v. Ansell (2001) 108 Cal.Rptr.2d
145, 25 Cal.4th 868, 24 P.3d 1174. Constitutional Law  2815; Convicts  1

Purpose of statute requiring registration of sex offenders is to assure that persons convicted of the crimes
enumerated therein shall be readily available for police surveillance at all times, because the Legislature
deemed them likely to commit similar offenses in the future.(Per George, C.J., with two Justices concurring and
three Justices concurring in the result.) People v. Castellanos (1999) 88 Cal.Rptr.2d 346, 21 Cal.4th 785, 982
P.2d 211. Mental Health  433(2)

Sex offender registration act is intended to promote State's interest in controlling crime and preventing
recidivism in sex offenders by making them readily available for police surveillance. People v. Franklin (1999)
84 Cal.Rptr.2d 241, 20 Cal.4th 249, 975 P.2d 30. Mental Health  433(2)

Purpose of requiring sex offender to register his or her address with law enforcement authorities is to assure that
persons convicted of certain enumerated crimes shall be readily available for police surveillance at all times.
Wright v. Superior Court (1997) 63 Cal.Rptr.2d 322, 15 Cal.4th 521, 936 P.2d 101. Mental Health  469(1)

Purpose of this section is to assure that persons convicted of crimes enumerated therein shall be readily
available for police surveillance at all times because the legislature deemed them likely to commit similar
offenses in the future. Barrows v. Municipal Court of Los Angeles Judicial Dist. of Los Angeles County (1970)
83 Cal.Rptr. 819, 1 Cal.3d 821, 464 P.2d 483.

10. Pre-emption by state

Insofar as it specifically included sex offenders within its operation, Los Angeles criminal registration
ordinance was in direct conflict with state law; and such conflict could not be cured by deleting therefrom all
application to sex offenders, where over-all requirement of criminal registration had placed ordinance within
field pre-empted by state. Abbott v. City of Los Angeles (1960) 3 Cal.Rptr. 158, 53 Cal.2d 674, 349 P.2d 974.
Municipal Corporations  592(1)

By expressly requiring registration in some instances and by inferentially rejecting it in others, state
pre-empted, to exclusion of local legislation, field of registration as means of apprehension of criminals. Abbott
v. City of Los Angeles (1960) 3 Cal.Rptr. 158, 53 Cal.2d 674, 349 P.2d 974. Municipal Corporations 
592(1)

Penal system adopted by state constitutes a complete legislative scheme intended to occupy field, and Los
Angeles was precluded from enacting criminal registration ordinance in conflict with legislative determination
that only registration of sex offender was required, even though legislature had not specifically declared such
"scheme" or policy in so many words. Abbott v. City of Los Angeles (1960) 3 Cal.Rptr. 158, 53 Cal.2d 674,
349 P.2d 974. Municipal Corporations  592(1)



11. Violation of registration requirements, generally

Reference in sex offender registration provision making violation of requirement a felony when underlying
offense was felony, to same statute's provision establishing misdemeanor of providing false information on
registration form, did not transform registration offense to "wobbler" that gave court discretion to impose either
felony or misdemeanor punishment on defendant who failed to notify of address change and whose underlying
offense was felony. People v. Gonzalez (App. 2 Dist. 2007) 56 Cal.Rptr.3d 909, 149 Cal.App.4th 304. Criminal
Law  27

Sex offenders may be convicted of violating both requirement that they register with appropriate law
enforcement authorities of changing their residence or location, and requirement that they, when they move,
inform law enforcement agency where they last registered of their new address or location. People v. Musovich
(App. 3 Dist. 2006) 42 Cal.Rptr.3d 62, 138 Cal.App.4th 983. Mental Health  469.5

Willful failure to update one's sex offender registration is a felony. People v. Sorden (2005) 29 Cal.Rptr.3d 777,
36 Cal.4th 65, 113 P.3d 565, rehearing denied, on remand 2005 WL 2462254, unpublished. Mental Health 
469.5

Defendant charged with failure to complete his annual registration as sex offender could not prevent jury, by
way of stipulation, from being informed of his status as sex offender; sex offender status was critical element of
offense, and failure to inform jury of defendant's status would hamper the People's coherent presentation of
remaining issues. People v. Cajina (App. 1 Dist. 2005) 26 Cal.Rptr.3d 171, 127 Cal.App.4th 929, review
denied. Criminal Law  661

In a prosecution for failure to register as a sex offender, the jury needs to be informed of the defendant's status
as a sex offender, but the jury need not be informed of the defendant's specific sex offense conviction. People v.
Cajina (App. 1 Dist. 2005) 26 Cal.Rptr.3d 171, 127 Cal.App.4th 929, review denied. Mental Health  469.5

Sex offenders registered in one county who move to another county within California without notifying any law
enforcement agency violate two statutory requirements: by not registering in the new county, and by not
informing authorities in the old county of the new address. People v. Britt (2004) 12 Cal.Rptr.3d 66, 32 Cal.4th
944, 87 P.3d 812. Criminal Law  29(5.5)

A sex offender is guilty of a felony only if he "willfully violates' the registration or notification provisions of
registration statute, which requires actual knowledge of the duty to register. People v. Jackson (App. 6 Dist.
2003) 1 Cal.Rptr.3d 253, 109 Cal.App.4th 1625. Mental Health  469.5

Failure to comply with sex offender registration law constitutes a penal offense. People v. Franklin (1999) 84
Cal.Rptr.2d 241, 20 Cal.4th 249, 975 P.2d 30. Mental Health  469.5

Offense of failure to register as a sex offender based on commission of certain enumerated crimes is a felony.
People v. Prothero (App. 3 Dist. 1997) 66 Cal.Rptr.2d 779, 57 Cal.App.4th 126, review denied. Criminal Law

 27

12. Location

The duty of a sex offender to notify police of a change of address arises when offender moves, and is not
postponed unless and until a new address is acquired; if the offender "changes" the last registered address by
moving out, and does not have a new address, he or she may comply with statute by notifying of a new
"location," meaning, in this context, simply a place where the registrant who has no address can be found.
People v. Annin (App. 1 Dist. 2004) 15 Cal.Rptr.3d 278, 117 Cal.App.4th 591, modified on denial of rehearing,
review denied. Mental Health  469.5

A sex offender is "located" in jurisdiction for purposes of registration when he is present in the jurisdiction on
five consecutive working days, and has five working days from time he first comes into jurisdiction to register
as transient, if he is in jurisdiction on each of those days. People v. North (App. 1 Dist. 2003) 5 Cal.Rptr.3d



337, 112 Cal.App.4th 621, as modified. Mental Health  469(5)

In sex offender registration statute, "located" for purposes of place of registration means present in the
jurisdiction on a regular basis, which must be considered in light of the legislative intent to include offenders
who are transient, and thus likely to be less "regular" in their routines than offenders with residences. People v.
North (App. 1 Dist. 2003) 5 Cal.Rptr.3d 337, 112 Cal.App.4th 621, as modified. Mental Health  469(5)

13. Intent, generally

Under statute requiring a defendant to register as a sex offender, although notice alone does not satisfy the
requirement of willful failure to register, a jury may infer from proof of notice to defendant of that duty that
defendant did have actual knowledge, which would satisfy the requirement. People v. Poslof (App. 4 Dist.
2005) 24 Cal.Rptr.3d 262, 126 Cal.App.4th 92, review denied. Mental Health  469.5

Defendant's claim that his depression made it more difficult for him to remember to register as a sex offender
did not negate the willfulness element of the offense, and was not a defense to the charge of failure to register as
a sex offender. People v. Sorden (2005) 29 Cal.Rptr.3d 777, 36 Cal.4th 65, 113 P.3d 565, rehearing denied, on
remand 2005 WL 2462254, unpublished. Mental Health  469.5

Under sex offender registration statute, so long as the accused, with knowledge of the registration requirement
acts willfully, and such is proven beyond a reasonable doubt, forgetting one's correct address while registering
is not a defense any more than not remembering to register. People v. Chan (App. 2 Dist. 2005) 26 Cal.Rptr.3d
878, 128 Cal.App.4th 408, as modified, review denied, appeal after new sentencing hearing 2006 WL 1351577,
unpublished. Mental Health  469.5

The willful failure to register as a sex offender is a regulatory offense that may be committed merely by
forgetting to register as required. People v. Carmony (App. 3 Dist. 2005) 26 Cal.Rptr.3d 365, 127 Cal.App.4th
1066, review denied. Mental Health  469.5

Defendant's forgetting to register as a sex offender within five working days of his birthday did not negate
"willfulness" element of crime of willful failure to register and thus was not defense to that crime. People v.
Barker (2004) 18 Cal.Rptr.3d 260, 34 Cal.4th 345, 96 P.3d 507, rehearing denied. Mental Health  465(1)

Statute prohibiting the "willful" failure to register as a sex offender contains no other intent language and,
therefore, sets forth a general intent offense requiring no specific intent or other mental state; failure need not be
reckless or grossly negligent. People v. Johnson (App. 2 Dist. 1998) 78 Cal.Rptr.2d 795, 67 Cal.App.4th 67.
Mental Health  469.5

Statute which includes "willfully" language may nevertheless define a specific intent offense if the statute
includes other language requiring a specific intent, but "willfully" language without any additional specific
intent language denotes a general intent offense. People v. Johnson (App. 2 Dist. 1998) 78 Cal.Rptr.2d 795, 67
Cal.App.4th 67. Criminal Law  20

The term "willful" requires that the prohibited act or omission occur intentionally. People v. Johnson (App. 2
Dist. 1998) 78 Cal.Rptr.2d 795, 67 Cal.App.4th 67. Criminal Law  20

Jury instructions in prosecution for willful failure to register as a sex offender, defining "willful" as requiring a
purpose or willingness to make the omission, and requiring an "intentional" failure to register, did not convert
the general intent offense into a strict liability offense, but permitted the jury to find that defendant's failure to
register was the result of misinformation and lack of transportation, and thus, not willful. People v. Johnson
(App. 2 Dist. 1998) 78 Cal.Rptr.2d 795, 67 Cal.App.4th 67. Mental Health  469.5

14. Actual knowledge, generally

A defendant charged with violation of the duty to register as a sex offender may present substantial evidence
that, because of an involuntary condition, temporary or permanent, physical or mental, he lacked actual
knowledge of his duty to register, which would negate the willfulness element of the offense; only the most



disabling of conditions would qualify under this standard. People v. Sorden (2005) 29 Cal.Rptr.3d 777, 36
Cal.4th 65, 113 P.3d 565, rehearing denied, on remand 2005 WL 2462254, unpublished. Mental Health 
469.5

Defendant could be liable for failure to register address under sex offender registration law only if he had actual
knowledge of duty to register; defendant claimed that he did not know that he had to register second address.
People v. Jackson (App. 6 Dist. 2003) 1 Cal.Rptr.3d 253, 109 Cal.App.4th 1625. Mental Health  469(2)

A jury may infer knowledge of the duty a sex offender to register an address change from notice, but notice
alone does not necessarily satisfy the willfulness requirement. People v. Jackson (App. 6 Dist. 2003) 1
Cal.Rptr.3d 253, 109 Cal.App.4th 1625. Mental Health  469.5

Conviction for willfully violating notice provisions of sex offender registration statute requires actual
knowledge of the duty to register. People v. Edgar (App. 1 Dist. 2002) 127 Cal.Rptr.2d 662, 104 Cal.App.4th
210. Mental Health  469.5

Defendant, as a convicted rapist, did not have actual knowledge of sex offender registration requirement that he
advise last registering agency of a move outside the jurisdiction, where he was only advised of duty to report
when he moved into a jurisdiction, but was not advised of the duty to report when he moved out, except to the
extent of providing an annual update of his registration. People v. Davis (App. 2 Dist. 2002) 125 Cal.Rptr.2d
519, 102 Cal.App.4th 377, rehearing denied, review denied. Mental Health  469.5

By claiming that he had forgotten to register, defendant in prosecution for failing to register as sex offender
conceded that he had actual knowledge of registration requirement. People v. Cox (App. 4 Dist. 2002) 115
Cal.Rptr.2d 123, 94 Cal.App.4th 1371, review denied. Mental Health  469.5

Under penal statute, a defendant willfully fails to register as a sex offender when, possessed of actual
knowledge of the requirement, he or she forgets to do so. People v. Cox (App. 4 Dist. 2002) 115 Cal.Rptr.2d
123, 94 Cal.App.4th 1371, review denied. Mental Health  469.5

Willfulness element of failing to register as sex offender requires actual knowledge of the registration
requirement. People v. Cox (App. 4 Dist. 2002) 115 Cal.Rptr.2d 123, 94 Cal.App.4th 1371, review denied.
Mental Health  469.5

Willful violation of statute requiring that convicted sex offenders notify law enforcement authorities of change
of address within a specified period occurs only where offender actually knows of the duty to act and what act
is required to be performed. People v. Vigil (App. 6 Dist. 2001) 114 Cal.Rptr.2d 331, 94 Cal.App.4th 485,
review denied, denial of habeas corpus affirmed 130 Fed.Appx. 872, 2005 WL 1111846, certiorari denied 126
S.Ct. 243, 546 U.S. 901, 163 L.Ed.2d 223. Mental Health  469.5

Conviction for willfully failing to register as sex offender requires that defendant actually know of the duty to
register. People v. Garcia (2001) 107 Cal.Rptr.2d 355, 25 Cal.4th 744, 23 P.3d 590, rehearing denied, as
modified.

15. Juveniles — In general

When a minor is committed to Department of Juvenile Justice (DJJ) for engaging in sexual intercourse with a
child under the age of 14, the minor must register as a sex offender. In re G.C.(App. 4 Dist. 2007) 68
Cal.Rptr.3d 523, 157 Cal.App.4th 405, review denied. Infants  227(2)

Minor was properly committed to Department of Juvenile Justice (DJJ) based on admitted offense of engaging
in sexual intercourse with child under age of 14, which was subject of current juvenile petition, thus requiring
minor to register as sex offender, rather than aggregating the maximum confinement periods for his previous
non-sexual offenses and committing him to DJJ based only upon those crimes in order to avoid registration
requirement; juvenile court did not have authority to disregard current offense. In re G.C.(App. 4 Dist. 2007) 68
Cal.Rptr.3d 523, 157 Cal.App.4th 405, review denied. Infants  223.1; Infants  227(2)



Statutory requirements placed upon juvenile court when committing a minor to Department of Juvenile Justice
(DJJ) explicitly mandate the consideration of a minor's most recent offense in addition to prior offenses;
juvenile court does not have the authority to disregard the events that bring or continue a minor under the
jurisdiction of the juvenile court when determining appropriate disposition on adjudication based on those
events. In re G.C.(App. 4 Dist. 2007) 68 Cal.Rptr.3d 523, 157 Cal.App.4th 405, review denied. Infants 
223.1

A minor is required to register as a sex offender only if he has been discharged or paroled from the California
Youth Authority (CYA) and the CYA commitment was both after and because of a sex offense adjudication; if
minor is committed to the CYA only for non-sex offenses, he will not be required to register as a sex offender
even though he has previously been adjudicated a ward for sex offenses. In re Alex N.(App. 6 Dist. 2005) 33
Cal.Rptr.3d 172, 132 Cal.App.4th 18. Infants  227(2)

Juvenile ward of court, found to have committed lewd and lascivious act upon child under age of 14, could not
be required to register as sex offender where he had not been committed to Youth Authority. In re Bernardino
S.(App. 1 Dist. 1992) 5 Cal.Rptr.2d 746, 4 Cal.App.4th 613. Infants  227(2)

The director of the youth authority may not keep a person who is subject to the provisions of this section
incarcerated beyond the time which the youthful offender parole board has scheduled for his release on parole
in order to meet the 45 day notice requirements of this section. 63 Op.Atty.Gen. 393, 5-9-80.

16.  —  —  Sexual battery, juveniles

Registration requirement for juvenile sex offenders is limited to statutory list of specific offenses giving rise to
registration requirement upon discharge or parole from Youth Authority. In re Derrick B.(2006) 47 Cal.Rptr.3d
13, 39 Cal.4th 535, 139 P.3d 485. Infants  227(2)

Because sexual battery was not included in statutory list of specific offenses giving rise to sexual offender
registration requirement upon discharge or parole from Youth Authority, registration requirement imposed
against minor who admitted allegations contained in juvenile delinquency petition, including an allegation of
sexual battery, was not authorized, notwithstanding the inclusion of sexual battery in statutory list of registrable
offenses for adults. In re Derrick B.(2006) 47 Cal.Rptr.3d 13, 39 Cal.4th 535, 139 P.3d 485. Infants  227(2)

17. Change of address, generally

Violation of statute requiring sex offenders to give notification of any change of address to law enforcement
authorities is a continuing offense. People v. Annin (App. 1 Dist. 2004) 15 Cal.Rptr.3d 278, 117 Cal.App.4th
591, modified on denial of rehearing, review denied. Mental Health  469.5

There was substantial evidence that defendant had a new "address" in Oregon, and thus violated sex offender
statute by failing to notify police in his last registered jurisdiction of it; although defendant was vague and
evasive about where precisely he stayed, and for how long, jury could reasonably infer that he regularly
returned to one or more address, either with friends or in motels, during his 14-month stay in Oregon, and
"residence address" includes multiple addresses. People v. Annin (App. 1 Dist. 2004) 15 Cal.Rptr.3d 278, 117
Cal.App.4th 591, modified on denial of rehearing, review denied. Mental Health  469.5

Sex offender subject to registration requirement, who moved from one county to another, could not be punished
both for failing to notify authorities in old county of move and for failing to register in new county; offender's
objective in each crime of omission was the same, i.e., to prevent any law enforcement authority from learning
of his current residence. People v. Britt (2004) 12 Cal.Rptr.3d 66, 32 Cal.4th 944, 87 P.3d 812. Criminal Law

 29(5.5)

A sex offender accused of failing to inform police of change of address within five days is innocent if he mailed
the notice within the statutory five-day period, regardless of whether he mistakenly thought he had a duty to
make sure the police received his notice, and willfully failed to do so. People v. Smith (2004) 11 Cal.Rptr.3d



290, 32 Cal.4th 792, 86 P.3d 348. Mental Health  469.5

Under statute requiring sex offender to inform police of a change of address within five working days, a
registered sex offender who mails a change-of-address notice to the police within five working days has
fulfilled his statutory obligation; statute does not give clear notice that registrant has a duty to see that the
notification is actually received by the police, and therefore cannot be construed to impose such an obligation.
People v. Smith (2004) 11 Cal.Rptr.3d 290, 32 Cal.4th 792, 86 P.3d 348. Mental Health  469.5

California had jurisdiction to try sex offender who moved from California to Colorado for failure to notify
police of change of address within five days. People v. Smith (2004) 11 Cal.Rptr.3d 290, 32 Cal.4th 792, 86
P.3d 348. Criminal Law  97(.5)

Defendant did not "willfully" fail to register as a sex offender in the new jurisdiction, as element of failing to
register as a sex offender, if he did not believe that he had acquired a second residence in that jurisdiction and
was therefore required to register in that jurisdiction. People v. LeCorno (App. 1 Dist. 2003) 135 Cal.Rptr.2d
775, 109 Cal.App.4th 1058. Mental Health  469.5

Defendant who is required to register as sex offender may have more than one registerable residence. People v.
Horn (App. 5 Dist. 1998) 80 Cal.Rptr.2d 310, 68 Cal.App.4th 408. Mental Health  469(5)

In prosecution for failure to reregister as sex offender within 10 days of any change in residence address, trial
court had no sua sponte duty to define term "residence" for jury, since term "residence," as used in registration
statute, was commonly understood term without technical meaning; term "residence" referred to term so easily
understood by person of common intelligence as connoting more than passing through or presence for limited
visit that further definition was not required. People v. McCleod (App. 4 Dist. 1997) 64 Cal.Rptr.2d 545, 55
Cal.App.4th 1205, 56 Cal.App.4th 772B, modified on denial of rehearing, review denied. Criminal Law 
824(2)

"Residence "is not truly a synonym for domicile but is term of varying import, and its statutory meaning
depends upon context and purpose of statute in which it is used. People v. McCleod (App. 4 Dist. 1997) 64
Cal.Rptr.2d 545, 55 Cal.App.4th 1205, 56 Cal.App.4th 772B, modified on denial of rehearing, review denied.
Domicile  2

Under statute requiring sex offender to reregister within 10 days of any change in his residence address, term
"residence" should be construed as connoting more than passing through or presence for limited visit; term
contemplates notification by offender when he is in place where he is living or temporarily staying for more
than limited time defined by statute. People v. McCleod (App. 4 Dist. 1997) 64 Cal.Rptr.2d 545, 55
Cal.App.4th 1205, 56 Cal.App.4th 772B, modified on denial of rehearing, review denied. Mental Health 
469(5)

Jury was entitled to disbelieve defendant's self-serving testimony that he had slept nightly at apartment from
which he had been evicted until he found new place to live, and to find that he willfully failed to reregister
change of residence address within 10 days of his eviction, thus supporting conviction for failure to timely
reregister as sex offender upon change of residence; defendant had provided police false address after eviction,
he gave conflicting testimony, he was not found at apartment, and other evidence indicated that he was residing
with either his mother or his girlfriend. People v. McCleod (App. 4 Dist. 1997) 64 Cal.Rptr.2d 545, 55
Cal.App.4th 1205, 56 Cal.App.4th 772B, modified on denial of rehearing, review denied. Mental Health 
469.5

To convict of failure to reregister as sex offender within 10 days of any change in residence address, jury did
not need to find defendant specifically "intended" to evade police, but rather it was sufficient for showing
"willfullness" required under sex offender registration statute that his actions were done with purpose or
willingness. People v. McCleod (App. 4 Dist. 1997) 64 Cal.Rptr.2d 545, 55 Cal.App.4th 1205, 56 Cal.App.4th
772B, modified on denial of rehearing, review denied. Mental Health  469.5

Sex offenders have continuing duty to give required notification of any change of address to law enforcement



authorities and violation of that duty is continuing offense. Wright v. Superior Court (1997) 63 Cal.Rptr.2d 322,
15 Cal.4th 521, 936 P.2d 101. Mental Health  469(5); Mental Health  469.5

18. Failure to register — In general

Court of Appeals did not impose new constitutional rule of criminal procedure on collateral review of
conviction of habeas petitioner on charge of not re-registering as sex offender pursuant to California's sex
offender registration statute, by determining that state court decision did not reasonably applyLambert which
required proof that defendant knew of duty to register, sinceLambert clearly established requisite legal
principles long ago. Bartlett v. Alameida, C.A.9 (Cal.)2004, 366 F.3d 1020. Habeas Corpus  498

The mandatory duty to register as a sex offender cannot be avoided through a plea bargain or through the
exercise of judicial discretion. People v. Hofsheier (2006) 39 Cal.Rptr.3d 821, 37 Cal.4th 1185, 129 P.3d 29, on
remand 2006 WL 1196585, unpublished. Criminal Law  273.1(2); Mental Health  469(2)

Defendant's failure to register as a sex offender with city police department in the first place precluded his
conviction under sex offender registration statute for failing to inform city when he left for another jurisdiction;
because he never registered when he entered city, he was not required to register when he left. People v. Davis
(App. 2 Dist. 2002) 125 Cal.Rptr.2d 519, 102 Cal.App.4th 377, rehearing denied, review denied. Mental Health

 469(5); Mental Health  469.5

19.  —  —  Continuing offense, failure to register

Failure to register as a sex offender is a "continuing offense," that is, one marked by a continuing duty in the
defendant to do an act which he fails to do, which continues as long as the duty persists and there is a failure to
perform that duty. People v. Meeks (App. 3 Dist. 2004) 20 Cal.Rptr.3d 445, 123 Cal.App.4th 695, rehearing
denied, review denied. Criminal Law  150

Failure to register as sex offender is continuing offense to which statute of limitations does not apply. People v.
Fioretti (App. 6 Dist. 1997) 63 Cal.Rptr.2d 367, 54 Cal.App.4th 1209, review denied. Criminal Law  150

This section defined a continuing offense, so that one-year limitations period did not commence to run when
defendant failed to register. In re Parks (App. 4 Dist. 1986) 229 Cal.Rptr. 202, 184 Cal.App.3d 476. Criminal
Law  150

20. Discretionary orders

To implement requirements of discretionary registration provision of sex offender statute, trial court must
engage in a two-step process: (1) it must find whether offense was committed as result of sexual compulsion or
for purposes of sexual gratification, and state reasons for these findings, and (2) it must state reasons for
requiring lifetime registration as sex offender. People v. King (App. 2 Dist. 2007) 60 Cal.Rptr.3d 673, 151
Cal.App.4th 1304. Mental Health  469(2)

If a court imposes a discretionary registration requirement upon a person convicted of unlawful sexual
intercourse with a minor, it must comply with the requirements set forth in discretionary registration provision
of sex offender statute. People v. King (App. 2 Dist. 2007) 60 Cal.Rptr.3d 673, 151 Cal.App.4th 1304. Mental
Health  469(2)

To implement statute providing for discretionary order for sex offender registration for offenses not enumerated
for mandatory registration, trial court must engage in two-step process: (1) it must find whether offense was
committed as result of sexual compulsion or for purposes of sexual gratification, and state reasons for these
findings, and (2) it must state reasons for requiring lifetime registration as sex offender. People v. Hofsheier
(2006) 39 Cal.Rptr.3d 821, 37 Cal.4th 1185, 129 P.3d 29, on remand 2006 WL 1196585, unpublished. Mental
Health  469(2)

21. Assaults



Statute requiring registration by persons convicted of assault with intent to commit rape, assault with intent to
commit sodomy, and attempted oral copulation, among other crimes, would not be read to require registration
by defendant who was convicted of assault with intent to commit oral copulation, where statute did not
explicitly require registration by defendants convicted of that crime; therefore, trial court lacked jurisdiction to
require defendant to register. People v. Saunders (App. 5 Dist. 1991) 284 Cal.Rptr. 212, 232 Cal.App.3d 1592.
Mental Health  469(2)

22. Annoying or molesting children

Requirement that defendant convicted of misdemeanor child annoyance and molestation pursuant to Pen.C. §
647a [renumbered § 647.6] register as sex offender pursuant to Pen.C. § 290 did not shock conscience or offend
fundamental notions of human dignity, where defendant, a friend of victim's family, "squeezed and rubbed"
vaginal area of ten-year-old victim with hand for about one minute, and thus, registration requirement did not
constitute cruel and unusual punishment, despite fact that comparison of registration requirement with
punishments prescribed in same jurisdiction for different offenses and with punishments prescribed for same
offense in other jurisdictions facially favored defendant. People v. Monroe (App. 5 Dist. 1985) 215 Cal.Rptr.
51, 168 Cal.App.3d 1205. Sentencing And Punishment  1601

Legislature's failure to harmonize § 290 requiring registration of sex offenders and § 647a [renumbered § 647.6]
proscribing annoying or molesting a child under age of 18 years was an oversight, and legislature intended that
registration be required for annoying and molesting children. People v. Tate (App. 5 Dist. 1985) 210 Cal.Rptr.
117, 164 Cal.App.3d 133. Mental Health  469(2)

23. Condition of probation

Former parolee's prior offense of assault with intent to commit rape, which he committed when he was 16 in
Arkansas, "would have been punishable" in California at time of his conviction as one of qualifying offenses
under California sex offender registration statute, and thus parolee was properly required to register as sex
offender, under adult provisions of law, as condition of parole; Arkansas offense for which parolee was
convicted involved conduct that satisfied all elements of offense under California law, and thus offense satisfied
statutory requirements for punishment, even if parolee would not have been tried as adult, and liable to
punishment for offense, had he been in California at time he committed offense. Beene v. Terhune, C.A.9
(Cal.)2004, 380 F.3d 1149, certiorari denied 125 S.Ct. 1975, 544 U.S. 1020, 161 L.Ed.2d 860. Mental Health

 469(2)

Probation condition imposed on defendant convicted of registerable sex offense of committing lewd act on
minor, prohibiting him from leaving county for any purpose, was unconstitutional restriction on defendant's
right to intrastate travel; no consideration was given to defendant's employment which sometimes required him
to drive to locations in other counties, and prohibition bore no reasonable relation to defendant's crime. People
v. Smith (App. 2 Dist. 2007) 62 Cal.Rptr.3d 316, 152 Cal.App.4th 1245. Constitutional Law  1288;
Sentencing And Punishment  1971(2)

Defendant convicted of a registerable sex offense and placed on probation had a constitutional right to intrastate
travel, which, although not absolute, could be restricted only as reasonably necessary to further a legitimate
governmental interest. People v. Smith (App. 2 Dist. 2007) 62 Cal.Rptr.3d 316, 152 Cal.App.4th 1245.
Constitutional Law  1288

Failure of defendant, who had pleaded guilty to unlawful sexual intercourse with minor, to comply with
registration requirements for sex offenders was violation of probation condition rather than substantive offense,
since trial court in underlying case had failed to comply with statutory procedures for imposition of
discretionary registration requirement, but instead granted five-year probation with registration requirement.
People v. King (App. 2 Dist. 2007) 60 Cal.Rptr.3d 673, 151 Cal.App.4th 1304. Mental Health  469(2)

Criminal defendant convicted of offense not included in sex offender registration statute may not be compelled
to register as condition of probation. In re Bernardino S.(App. 1 Dist. 1992) 5 Cal.Rptr.2d 746, 4 Cal.App.4th



613. Sentencing And Punishment  1969(2)

Defendant convicted of contributing to the delinquency of a minor and battery, misdemeanors, could not be
required to register as a sex offender as a condition of probation, since battery was not a registerable offense
and lewd and lascivious conduct was not indicated in either jury instruction or verdict. People v. Tye (App. 2
Dist. 1984) 206 Cal.Rptr. 813, 160 Cal.App.3d 796. Sentencing And Punishment  1969(2)

24. Probation revocation

Upon revoking defendant's probation and remanding him to state prison on his original sentence, trial court's
removal of the requirement that defendant register as a sex offender was unauthorized, notwithstanding that the
initial trial judge failed to state reasons for the registration order as required; trial court could not modify or
reduce a sentence previously imposed, nor could one superior court judge overrule another. People v. Garcia
(App. 6 Dist. 2006) 55 Cal.Rptr.3d 12, 147 Cal.App.4th 913, modified on denial of rehearing, review denied.
Sentencing And Punishment  2035; Sentencing And Punishment  2040

Revocation of probation on ground that probationer had failed to register as a sex offender constituted an abuse
of discretion where there was no evidence from which to infer that either the court granting probation, the
officials in charge of the county jail, or the probation officer had complied with statutory requirements by
informing petitioner of his obligation under this section to register. People v. Buford (App. 1 Dist. 1974) 117
Cal.Rptr. 333, 42 Cal.App.3d 975. Sentencing And Punishment  2003

25. Discharged probationer

This section providing for registration of sex offenders is designed to take effect automatically when a person is
convicted of one of the offenses enumerated therein and imposes a life-long requirement of registration and
re-registration as one of the penalties or disabilities incurred by convicted offender and this section has no
independent operation but depends for its effectiveness upon a prior conviction, and cannot stand alone when
conviction is expunged from record, for it is one of those "penalties and disabilities" which are expunged under
§ 1203.4 providing that upon fulfillment of period of probation defendant may be granted release from all
penalties and disabilities. People v. Taylor (App. 2 Dist. 1960) 3 Cal.Rptr. 186, 178 Cal.App.2d 472. Mental
Health  454; Criminal Law  1222.1

The requirement of this section of registration and reregistration upon changing place of address, imposed upon
convicts, is one of the "penalties and disabilities resulting from the offense or crime" of which he had been
convicted, from which convict would thereafter be released upon being granted probation and fulfilling
conditions of probation. Kelly v. Municipal Court of City and County of San Francisco (App. 1958) 160
Cal.App.2d 38, 324 P.2d 990. Sentencing And Punishment  1953

This section imposing on convict the continuing duty to reregister upon affecting change of address, without
expressly recognizing any release of successful probationer from such duty, does not prevail over § 1203.4
governing such release of probationer, either as being the later enactment or as being a special as compared
with a general statute. Kelly v. Municipal Court of City and County of San Francisco (App. 1958) 160
Cal.App.2d 38, 324 P.2d 990. Criminal Law  1222.1

26. Parole revocation

Evidence before panel at parole revocation hearing was sufficient to sustain charges that petitioner violated
conditions of his parole by entering into a residence without obtaining permission of occupants, by choking and
hitting one of the occupants with a chain, and by failing to register as required by this section. In re Carroll
(App. 1 Dist. 1978) 145 Cal.Rptr. 334, 80 Cal.App.3d 22. Pardon And Parole  90

26.5. Arrest

Arrest warrant was sufficient to establish probable cause to arrest defendant, even though warrant referred to an
incorrect subsection within the sex offender registration statute; affidavit submitted in support of arrest warrant



indicated that defendant was required to register as a sex offender, defendant had previously registered with the
local police department, defendant had moved, and defendant had failed to register his new address. People v.
Richardson (2008) 77 Cal.Rptr.3d 163, 43 Cal.4th 959, 183 P.3d 1146, rehearing denied, as modified. Criminal
Law  218(5)

27. Disclosure of information by school districts

School districts may disclose information received from law enforcement officials concerning the presence of a
sex offender in the community, in the manner and to the extent authorized by the law enforcement agency,
however, school districts do not have a mandatory duty to disclose the information. 82 Op.Atty.Gen. 20, 3-1-99.

School districts may within the discretion of school officials disclose information received from parents or
employees concerning the presence of a sex offender in the community, however, school districts will only have
civil immunity for their actions if the information that is disclosed was obtained from a law enforcement
agency. 82 Op.Atty.Gen. 20, 3-1-99.

School districts may disclose information received from law enforcement officials relating to the presence of a
registered sex offender in the community to protect at-risk students in the manner and to the extent authorized
by the law enforcement agency. 82 Op.Atty.Gen. 20, 3-1-99.

School officials are immune from civil liability when information relating to a sex offender is disclosed in the
manner and to the extent authorized by law enforcement agencies, however, school officials may be subject to
sanctions when they improperly use or improperly disclose the information. 82 Op.Atty.Gen. 20, 3-1-99.

28. Notice

California Court of Appeal's decision that notification provision of California's sex offender registration statute,
obligating sex offender to notify law enforcement of his change of address within 10 days of moving, was not
satisfied when petitioner provided his current address in the course of being booked at jail, did not make
previously lawful conduct illegal or result in unforeseeable and retroactive judicial expansion of narrow and
precise statutory language; thus, California Court of Appeal's decision was not objectively unreasonable
application of federal due process law, and petitioner was not entitled to writ of habeas corpus on that ground.
Mendez v. Small, C.A.9 (Cal.)2002, 298 F.3d 1154. Habeas Corpus  537.1

A violation of the duty to register as a sex offender requires actual knowledge of the duty to register, and a jury
may infer knowledge from notice, but notice alone does not necessarily satisfy the willfulness requirement.
People v. Sorden (2005) 29 Cal.Rptr.3d 777, 36 Cal.4th 65, 113 P.3d 565, rehearing denied, on remand 2005
WL 2462254, unpublished. Mental Health  469.5

Any failure by jail officials to notify convicted sex offender, upon his release on bail on subsequent charges that
would also trigger sex offender registration requirement, of his preexisting registration requirement based on
past conviction did not violate statute governing required notice to sex offenders of their duty to register their
residence addresses. People v. Vigil (App. 6 Dist. 2001) 114 Cal.Rptr.2d 331, 94 Cal.App.4th 485, review
denied, denial of habeas corpus affirmed 130 Fed.Appx. 872, 2005 WL 1111846, certiorari denied 126 S.Ct.
243, 546 U.S. 901, 163 L.Ed.2d 223. Mental Health  469.5

The youthful offender parole board is required to provide opportunity to give the 45 day notice required by
subd.(b) of this section, in fixing a parole date of an inmate subject to that section. 63 Op.Atty.Gen. 754,
10-1-80.

29. Publication to media

Trial court would issue temporary restraining order preventing publication to media of high-risk sex offender's
photograph, physical description, address, and license plate number until parties could brief issue for hearing on
preliminary injunction, as it was not clear whether statute governing registration of sex offenders authorized
publication to media, although offender had not shown probability of success on his constitutional challenge to



notification provisions of statute. Byron M. v. City of Whittier, C.D.Cal.1998, 46 F.Supp.2d 1032. Injunction
 150

30. Burden of proof

In a prosecution for failure to register as a sex offender, the People must prove the defendant knew he or she
was obligated to comply with an extremely stringent set of requirements, including annual, life-long
registration. People v. Cajina (App. 1 Dist. 2005) 26 Cal.Rptr.3d 171, 127 Cal.App.4th 929, review denied.
Mental Health  469.5

31. Pardon

A pardon does not relieve an ex-felon of the duty to register under the sex offenders' registration law. 28
Op.Atty.Gen. 178.

Where a pardon is granted to one who has been convicted of a felony, on basis of a determination of innocence,
he is not obligated to register as a sex offender or ex-convict. 28 Op.Atty.Gen. 178.

32. Plea agreements

Mandatory sex offender registration cannot be avoided through a plea bargain. People v. Hernandez (App. 2
Dist. 2008) 83 Cal.Rptr.3d 29, 166 Cal.App.4th 641. Mental Health  469(2)

The duty to register as a sex offender cannot be avoided through a plea bargain citation or through the exercise
of judicial discretion. In re Stier (App. 1 Dist. 2007) 61 Cal.Rptr.3d 181, 152 Cal.App.4th 63, as modified.
Criminal Law  273(4.1); Mental Health  469(1)

Registration as sex offender is mandatory, and is not a permissible subject of plea agreement negotiation. In re
Stier (App. 1 Dist. 2007) 61 Cal.Rptr.3d 181, 152 Cal.App.4th 63, as modified. Criminal Law  273(4.1);
Mental Health  469(1)

A discretionary sex offender registration requirement may not be grafted onto a plea bargain when it was not
included in the agreement. People v. King (App. 2 Dist. 2007) 60 Cal.Rptr.3d 673, 151 Cal.App.4th 1304.
Criminal Law  273.1(2)

Defendant established prejudice in trial court's failure to advise defendant of lifetime requirement of sex
offender registration when accepting his plea of no contest to misdemeanor lewd conduct in public place;
defendant made prompt efforts to withdraw his plea accompanied by his specific declaration that he would not
have entered plea had he known of lifetime registration requirement, format of oral sentencing and written
probation forms misleadingly suggested that registration requirement was for duration of probation only, and
there was no evidence that defendant was made aware that registration would be for life. People v. Zaidi (App.
1 Dist. 2007) 55 Cal.Rptr.3d 566, 147 Cal.App.4th 1470. Criminal Law  1167(5)

The trial court's failure to advise a defendant pleading guilty or no contest of a sex registration requirement is
error. People v. Zaidi (App. 1 Dist. 2007) 55 Cal.Rptr.3d 566, 147 Cal.App.4th 1470. Criminal Law 
273.1(4); Criminal Law  275.4(1)

The trial court's obligation to advise a defendant of the direct consequences of a plea of guilty or no contest
includes the duty to advise of the requirement to register as a sex offender upon conviction of a statutorily
enumerated offense. People v. Zaidi (App. 1 Dist. 2007) 55 Cal.Rptr.3d 566, 147 Cal.App.4th 1470. Criminal
Law  273.1(4); Criminal Law  275.4(1)

Before accepting defendant's plea of no contest to misdemeanor lewd conduct in public place, trial court was
required to inform defendant that registration was lifetime requirement, not merely to advise him that he was
subject to registration requirement, even though court had discretion whether to impose this requirement for
defendant's offense; ignominy and duration of registration requirement made it particularly harsh sanction that
defendant was required to fully appreciate to render plea voluntary and intelligent. People v. Zaidi (App. 1 Dist.



2007) 55 Cal.Rptr.3d 566, 147 Cal.App.4th 1470. Criminal Law  275.4(1)

When defendant agrees to plead guilty to an offense not specifically included in sex offender registration statute
and the registration requirement is not included in the bargain, sentencing court violates plea agreement by
subsequently requiring defendant to register based on facts underlying the offense. People v. Olea (App. 1 Dist.
1997) 69 Cal.Rptr.2d 722, 59 Cal.App.4th 1289. Criminal Law  273.1(2)

Imposition of sex offender registration on defendant who pleaded guilty to multiple counts of residential
burglary, on grounds that crimes were for purpose of sexual gratification, was not an insignificant deviation
from terms of plea agreement so as to be permissible even though not included in agreement. People v. Olea
(App. 1 Dist. 1997) 69 Cal.Rptr.2d 722, 59 Cal.App.4th 1289. Criminal Law  273.1(2)

For purposes of determining whether trial court violated plea agreement, defendant could reasonably believe
that by agreeing to plead guilty to multiple counts of residential burglary in exchange for dismissal of sexual
assault and attempted rape charges arising from same incidents, he avoided possibility of being required to
register as sex offender; registration requirement was not inherent part of conviction on burglary charges,
though it could be imposed upon a finding that burglaries were sexually motivated. People v. Olea (App. 1 Dist.
1997) 69 Cal.Rptr.2d 722, 59 Cal.App.4th 1289. Criminal Law  273.1(2); Mental Health  469(2)

Appropriate remedy for trial court's breach of plea bargain, by imposing as part of sentence the unbargained-for
requirement that defendant register as sex offender based on sexual motivation behind charged residential
burglaries, was not to strike registration requirement but to remand for resentencing. People v. Olea (App. 1
Dist. 1997) 69 Cal.Rptr.2d 722, 59 Cal.App.4th 1289. Criminal Law  1181.5(8)

Registration of sex offenders with law enforcement authorities is mandatory and not permissible subject of plea
agreement negotiation. Wright v. Superior Court (1997) 63 Cal.Rptr.2d 322, 15 Cal.4th 521, 936 P.2d 101.
Criminal Law  273.1(2); Mental Health  469(1)

Superior court had jurisdiction over subject matter and parties in proceeding in which defendant, who was
charged with failing to register as sex offender, entered no contest plea to that charge, despite defendant's claim
on appeal that dates charged in information were inaccurate, as information was facially sufficient, defendant
admitted charging dates by his plea, and sentence was not unauthorized by law. People v. Borland (App. 2 Dist.
1996) 57 Cal.Rptr.2d 562, 50 Cal.App.4th 124, review denied. Criminal Law  275.2

Sex offender registration was not permissible subject of plea agreement negotiation. People v. McClellan
(1993) 24 Cal.Rptr.2d 739, 6 Cal.4th 367, 862 P.2d 739, rehearing denied. Criminal Law  273.1(2)

33. Separate offense

Under the sex offender registration statute, a failure to register within five working days of coming into a city or
county is one offense separate from the offense of failure to register within five working days of release from a
place of incarceration while a transient. People v. Balkin (App. 2 Dist. 2006) 51 Cal.Rptr.3d 687, 145
Cal.App.4th 487. Mental Health  469.5

Defendant's failure to register as a sex offender on his birthday and his subsequent failure to register on a
change of address, although involving partly coterminous time period, were offenses triggered by separate
occurrences such that punishing each offense did not violate statutory prohibition against multiple punishment
for single act or omission. People v. Meeks (App. 3 Dist. 2004) 20 Cal.Rptr.3d 445, 123 Cal.App.4th 695,
rehearing denied, review denied. Sentencing And Punishment  516

Defendant's failure to register as a sex offender on his birthday and his failure to register on a change of address
were each a separate, continuing offense for which defendant was subject to conviction. People v. Meeks (App.
3 Dist. 2004) 20 Cal.Rptr.3d 445, 123 Cal.App.4th 695, rehearing denied, review denied. Criminal Law 
150; Mental Health  469.5

Prosecuting sex offender, who was subject to registration requirement and who moved from one county to



another without notifying authorities in either county, in second county after he had been convicted in first
county violated statutory prohibition against multiple prosecution; although offender committed offense as to
each county, offenses could be joined in single proceeding, either county was proper venue, offenses were
connected together and of the same class of crimes, and prosecution was aware of proceeding in first county.
People v. Britt (2004) 12 Cal.Rptr.3d 66, 32 Cal.4th 944, 87 P.3d 812. Criminal Law  29(5.5)

A defendant subject to sex offender registration requirement may be convicted of violating both parts of statute
(failing to register and failing to inform of change of address), since statute limits multiple punishment and
prosecution, not conviction. People v. Britt (2004) 12 Cal.Rptr.3d 66, 32 Cal.4th 944, 87 P.3d 812. Criminal
Law  29(5.5)

Under sex offender registration statute, a duty on part of defendant, as a convicted rapist, to register with city
police department arose when he entered city and remained for five consecutive working days, ceased when he
moved from city, and arose again when he returned to city for five consecutive working days, and thus,
defendant committed a separate offense each time he failed to register when the duty arose. People v. Davis
(App. 2 Dist. 2002) 125 Cal.Rptr.2d 519, 102 Cal.App.4th 377, rehearing denied, review denied. Criminal Law

 29(5.5)

34. Estoppel

State was not equitably estopped from prosecuting defendant, who had been adjudicated guilty of a sex offense
as a juvenile, for failing to register as a convicted sex offender pursuant to amendment to registration statute
which imposed lifetime registration requirement to such juvenile offenders, by its representation in open court
that defendant "was not and is not registrable," where defendant subsequently signed notice of registration form
which expressly acknowledged that he had been notified of lifetime registration obligation, and complied with
registration requirement on one occasion after that time. People v. Allen (App. 3 Dist. 1999) 90 Cal.Rptr.2d
662, 76 Cal.App.4th 999, review denied, certiorari denied 121 S.Ct. 105, 531 U.S. 841, 148 L.Ed.2d 63.
Estoppel  62.2(2)

Government was not equitably estopped from prosecuting defendant, a convicted sex offender, for failure to
inform authorities of change in residence, as there was no evidence of government conduct indicating any
official representation to defendant that he was not required to comply with registration requirements. People v.
Fioretti (App. 6 Dist. 1997) 63 Cal.Rptr.2d 367, 54 Cal.App.4th 1209, review denied. Estoppel  62.2(1)

35. Injunction

High-risk sex offender did not establish a probability of success on merits of claim that police department
applied statute governing registration of sex offenders in arbitrary and capricious manner, and thus was not
entitled to temporary restraining order preventing dissemination of personal information, where department had
just implemented policy regarding statute, two other offenders also resided in city at time of implementation,
and city showed that it contacted all three offenders at same time and that other offenders were subsequently
arrested for failing to register as required. Byron M. v. City of Whittier, C.D.Cal.1998, 46 F.Supp.2d 1032.
Injunction  150

36. Sufficiency of evidence

In a prosecution for failing to register as a sex offender at a home he had purchased, there was sufficient
evidence to support jury's finding that defendant had actual knowledge he was required to register this second
residence, based on notices of registration duty he had received and acknowledged, and jury could also
conclude defendant in fact had been staying at the home for more than five consecutive working days, which
obligated him to register. People v. Poslof (App. 4 Dist. 2005) 24 Cal.Rptr.3d 262, 126 Cal.App.4th 92, review
denied. Mental Health  469.5

In a prosecution for failing to register as a sex offender, there was sufficient evidence that defendant resided at
the home he had purchased for five consecutive working days; deputy's testimony based on observations he
made at the home established that defendant and his daughter lived there, and defendant told the deputy he



purchased the home and stayed there three days a week. People v. Poslof (App. 4 Dist. 2005) 24 Cal.Rptr.3d
262, 126 Cal.App.4th 92, review denied. Mental Health  469.5

Evidence did not support defendant's conviction for willfully failing to register as a sex offender within five
working days of entering city; although defendant had mailing address in city, there was no evidence when he
secured that address or how long he had been present in city when he was arrested. People v. Balkin (App. 2
Dist. 2006) 51 Cal.Rptr.3d 687, 145 Cal.App.4th 487. Mental Health  469.5

There was substantial evidence that defendant violated sex offender registration statute by willfully failing to
accurately register his address with the police; defendant wrote on the registration form that he resided at a
nonexistent address, and was found by police at another address and admitted that was where he lived. People
v. Chan (App. 2 Dist. 2005) 26 Cal.Rptr.3d 878, 128 Cal.App.4th 408, as modified, review denied, appeal after
new sentencing hearing 2006 WL 1351577, unpublished. Mental Health  469.5

Finding that defendant lived for a period longer than five days at a new address was supported, in prosecution
for violating notice provisions of sex offender registration law, by evidence that defendant told officer at time of
arrest for unspecified offense that he had been living at some hotels downtown and was presently staying at a
hotel to which he had a key, that desk clerk at that hotel stated to another officer that defendant had been "living
out of that room. . .for the past four months," and by a third officer's testimony that at time of a subsequent
arrest defendant stated he was living at both a previously registered address and at a homeless shelter. People v.
Edgar (App. 1 Dist. 2002) 127 Cal.Rptr.2d 662, 104 Cal.App.4th 210. Mental Health  469.5

Any lack of proof that authorities failed to give defendant a copy of form stating that his duty to register as sex
offender was explained to him or that they failed to require that he read that form did not require reversal of
conviction for willfully failing to register as sex offender. People v. Garcia (2001) 107 Cal.Rptr.2d 355, 25
Cal.4th 744, 23 P.3d 590, rehearing denied, as modified. Mental Health  469.5

Evidence supported conviction for failing to register as sex offender; after defendant registered, he signed rental
application for apartment at different address with his girlfriend, they both signed lease for that apartment,
defendant's income was used as basis for calculating rent, he was regularly at apartment with girlfriend and her
two children during nine-month period, and these contacts supported finding that defendant's connection to
apartment was outside realm of brief sojourn or transitory relationship of less than 14 days. People v. Horn
(App. 5 Dist. 1998) 80 Cal.Rptr.2d 310, 68 Cal.App.4th 408. Mental Health  469.5

State court's determination that there was sufficient evidence to support jury's finding that petitioner willfully
failed to register as sex offender was not contrary to, and did not represent unreasonable application of clearly
established federal law in In re Winship, and thus did not warrant federal habeas relief, in light of evidence that
petitioner knew he was required to register with police authorities within no more than 14 days after moving, he
lived at address for several months before his arrest, and he failed to register with appropriate authorities.
Apodaca v. Runnells, N.D.Cal.2003, 2003 WL 1936126, Unreported. Habeas Corpus  493(3)

37. Instructions — In general

In a prosecution for failing to register as a sex offender, instruction was inappropriate that allowed a jury to
conclude from the instruction that a defendant may be guilty of violating statute even if unaware of his or her
obligation to register. People v. Poslof (App. 4 Dist. 2005) 24 Cal.Rptr.3d 262, 126 Cal.App.4th 92, review
denied. Mental Health  469.5

Pleading error and related instructional error in prosecution for failure to register as sex offender, charging
defendant under catchall provision and proceeding on specific provision for willfully failing to register when he
left his residence, were harmless; prosecution's closing argument demonstrated its election to proceed solely
under specific provision, court's instruction covered only that violation, and defendant did not claim that
information failed to adequately notify him of charge against him. People v. Musovich (App. 3 Dist. 2006) 42
Cal.Rptr.3d 62, 138 Cal.App.4th 983. Criminal Law  1167(1); Criminal Law  1172.1(2)

In prosecution of sex offender for failing to inform police of change of address within five days, the trial court's



instructional error was prejudicial; defendant's only defense was that he had mailed the notice, but the court's
erroneous instruction, responding to questions from a deadlocked jury, told the jurors that timely mailing was
not a defense to the charge, after which the jury quickly returned a guilty verdict. People v. Smith (2004) 11
Cal.Rptr.3d 290, 32 Cal.4th 792, 86 P.3d 348. Criminal Law  863(2); Criminal Law  1174(1)

Error in instructing jury that it was necessary to prove that defendant willfully and knowingly failed to inform
"in writing" the law enforcement agency, in the new jurisdiction, of his new or additional residence in that
jurisdiction was harmless beyond a reasonable doubt, in prosecution for failing to register as a sex offender; the
evidence was undisputed that defendant neither registered nor informed the city police department in writing of
his additional residence in that jurisdiction, and had defendant registered in that jurisdiction, he necessarily
would have informed the proper authorities in writing of his new address. People v. LeCorno (App. 1 Dist.
2003) 135 Cal.Rptr.2d 775, 109 Cal.App.4th 1058. Mental Health  469.5; Criminal Law  1172.1(3)

Error in instructing jury that defendant willfully failed to register as a sex offender in the new jurisdiction, as
element of failing to register as a sex offender, even if he did not believe that he had acquired a second
residence in that jurisdiction, was not harmless beyond a reasonable doubt; while there was evidence that
defendant received notice of the obligation to register additional residences, there was also substantial evidence
that defendant was misinformed as to the circumstances under which the obligation arises and that he did not
understand the meaning of a "residence" as used in the sex offender registration statute. People v. LeCorno
(App. 1 Dist. 2003) 135 Cal.Rptr.2d 775, 109 Cal.App.4th 1058. Mental Health  469.5; Criminal Law 
1172.1(3)

Defendant's mental state was not the only issue as to which circumstantial evidence was presented, in
prosecution for failing to register as a sex offender, and thus, it was appropriate to give a general instruction
concerning circumstantial evidence rather than an instruction on the use of circumstantial evidence to prove a
mental state; circumstantial evidence was also presented regarding defendant's acquisition of a second
residence. People v. LeCorno (App. 1 Dist. 2003) 135 Cal.Rptr.2d 775, 109 Cal.App.4th 1058. Mental Health

 469.5

On its face, instruction that willful violation of notice provisions of sex offender registration statute was a
general intent crime, thus not requiring an intent to violate the law, improperly allowed a conviction for failing
to register even if defendant were unaware of his obligation to do so. People v. Edgar (App. 1 Dist. 2002) 127
Cal.Rptr.2d 662, 104 Cal.App.4th 210. Mental Health  469.5

Mistake-of-fact instruction was not warranted in prosecution arising from failure of defendant, a convicted sex
offender, to notify authorities of a change of address when he began living partly at new address and partly at
previously registered address; language on a registration card did not support a reasonable belief that defendant
could add a second address without notification, and his statements at time of arrest rebutted any inference he
was operating under mistake of fact. People v. Vigil (App. 6 Dist. 2001) 114 Cal.Rptr.2d 331, 94 Cal.App.4th
485, review denied, denial of habeas corpus affirmed 130 Fed.Appx. 872, 2005 WL 1111846, certiorari denied
126 S.Ct. 243, 546 U.S. 901, 163 L.Ed.2d 223. Criminal Law  772(6)

References to charged offense as "failure to register" or "failure to update registration," as made by trial court in
its instructions to jury and by prosecutor in closing argument, were not prejudicial to defendant in prosecution
for failing, as a convicted sex offender, to notify law enforcement authorities of a change in residence; in light
of other instructions and the theories presented by prosecutor, erroneous references did not invite jury to return
conviction for a crime with which defendant was not charged. People v. Vigil (App. 6 Dist. 2001) 114
Cal.Rptr.2d 331, 94 Cal.App.4th 485, review denied, denial of habeas corpus affirmed 130 Fed.Appx. 872,
2005 WL 1111846, certiorari denied 126 S.Ct. 243, 546 U.S. 901, 163 L.Ed.2d 223. Criminal Law 
1171.1(3); Criminal Law  1172.1(3)

Jury in prosecution for willfully failing to register as sex offender may infer knowledge of duty to register from
notice, but notice alone does not necessarily satisfy the willfulness requirement. People v. Garcia (2001) 107
Cal.Rptr.2d 355, 25 Cal.4th 744, 23 P.3d 590, rehearing denied, as modified. Mental Health  469.5



"Ignorance of the law is no excuse" instruction was improper in prosecution for willfully failure to register as
sex offender; instruction, on its face, would allow the jury to convict defendant even if he were unaware of his
obligation to register. People v. Garcia (2001) 107 Cal.Rptr.2d 355, 25 Cal.4th 744, 23 P.3d 590, rehearing
denied, as modified. Mental Health  469.5

In fulfilling its duty to instruct on principles of law relevant to issues raised by evidence, while court must be
sure jurors are adequately informed on that law to extent necessary to enable them to perform their function, it
need only give explanatory instructions when terms used in instruction have technical meaning peculiar to the
law. People v. McCleod (App. 4 Dist. 1997) 64 Cal.Rptr.2d 545, 55 Cal.App.4th 1205, 56 Cal.App.4th 772B,
modified on denial of rehearing, review denied. Criminal Law  800(3)

To determine whether term in jury instruction has a technical legal meaning, so that trial court must give
explanatory instructions, one must look to statutory language defining alleged crime. People v. McCleod (App.
4 Dist. 1997) 64 Cal.Rptr.2d 545, 55 Cal.App.4th 1205, 56 Cal.App.4th 772B, modified on denial of rehearing,
review denied. Criminal Law  800(3)

Though statute defining alleged crime is to be construed as favorably to defendant as its language and
circumstances of its application may reasonably permit, this rule does not require that penal statute be strained
and distorted in order to exclude conduct clearly intended to be within its scope, nor does any rule require that
statute be given "narrowest meaning"; it is sufficient if words are given their fair meaning in accord with
evident intent of legislative body. People v. McCleod (App. 4 Dist. 1997) 64 Cal.Rptr.2d 545, 55 Cal.App.4th
1205, 56 Cal.App.4th 772B, modified on denial of rehearing, review denied. Statutes  241(1)

By failing to object to continuation of deliberations, when trial court specifically asked whether there was any
objection to jury doing so while parties attempted to craft definition of statutory term requested by jury,
defendant waived any possible error with respect to trial court's statutory obligation to provide information
requested by jury; jury had asked for definition of statutory term, but jurors reached verdict before court and
parties could agree upon specific definition to give to jury. People v. McCleod (App. 4 Dist. 1997) 64
Cal.Rptr.2d 545, 55 Cal.App.4th 1205, 56 Cal.App.4th 772B, modified on denial of rehearing, review denied.
Criminal Law  868

Although by statute trial court must provide information requested by jury concerning any point of law arising
in case, where instructions given are full and complete in themselves, court has discretion to determine what
additional explanations or definitions are needed to satisfy jury's request for information. People v. McCleod
(App. 4 Dist. 1997) 64 Cal.Rptr.2d 545, 55 Cal.App.4th 1205, 56 Cal.App.4th 772B, modified on denial of
rehearing, review denied. Criminal Law  863(1)

38.  —  —  Actual knowledge, instructions

State trial court's instruction to jury, that actual knowledge was not element of crime of not re-registering as sex
offender pursuant to California's sex offender registration statute, was not "harmless error," and, consequently,
petitioner was entitled to federal habeas relief; court's repeated misstatement of element of crime had substantial
and injurious effect or influence in determining jury's verdict because it was apparently the one factor that
turned deadlocked jury, concerned in particular about actual knowledge or actual notice distinction, into
convicting jury. Bartlett v. Alameida, C.A.9 (Cal.)2004, 366 F.3d 1020. Habeas Corpus  498

State court of appeal "unreasonably determined" that Lambert error did not occur when trial court erroneously
instructed jury that actual knowledge was not element of crime of not re-registering as sex offender pursuant to
California's sex offender registration statute, and, consequently, petitioner was entitled to federal habeas relief;
although there was evidence that petitioner was given actual notice of life-long duty to register, petitioner was
entitled to present evidence that he did not read the forms, or did not comprehend them, or misinterpreted the
requirements, and jury was required, consistent with Lambert, to acquit him if they believed his testimony.
Bartlett v. Alameida, C.A.9 (Cal.)2004, 366 F.3d 1020. Habeas Corpus  498

In a prosecution for failing to register as a sex offender, in which trial court erred in giving instruction from



which jury might conclude that a defendant may be guilty of violating statute even if unaware of his or her
obligation to register, error was harmless; based on the instructions as a whole it was unlikely the jury
disregarded other instructions that the jury must find defendant had actual knowledge of the duty to register a
new residence. People v. Poslof (App. 4 Dist. 2005) 24 Cal.Rptr.3d 262, 126 Cal.App.4th 92, review denied.
Criminal Law  822(7)

In a prosecution for failing to register as a sex offender, instruction was proper that stated the jury must find
defendant had actual knowledge of the duty to register the home he had bought and was living in, but failed to
do so. People v. Poslof (App. 4 Dist. 2005) 24 Cal.Rptr.3d 262, 126 Cal.App.4th 92, review denied. Mental
Health  469.5

In prosecution for willful failure to register as a sex offender within five working days of defendant's birthday,
instruction on general intent, which might have erroneously led jury to believe it could convict defendant even
if he was unaware of registration requirement, was harmless error; record reflected that defendant actually knew
of his duty. People v. Barker (2004) 18 Cal.Rptr.3d 260, 34 Cal.4th 345, 96 P.3d 507, rehearing denied.
Criminal Law  1172.1(3)

In prosecution for willful failure to register as a sex offender within five working days of defendant's birthday,
trial court's error in failing to instruct jury that offense requires actual knowledge of duty to register was
harmless beyond a reasonable doubt; record reflected that defendant actually knew of his duty, and defendant
argued instead that he had simply forgotten to update his registration. People v. Barker (2004) 18 Cal.Rptr.3d
260, 34 Cal.4th 345, 96 P.3d 507, rehearing denied. Criminal Law  1173.2(2)

Error in failure to instruct jury that defendant needed actual knowledge of statutory requirement that he register
as sex offender at all of his addresses was not harmless beyond a reasonable doubt, although there was evidence
that defendant knew of requirement that he had to notify law enforcement when he changed his address;
defendant contested that he had a second residence address which he knew he had to register, and only evidence
that the second address was his residence came from documentary evidence, including paychecks, tax
information, and driver's license. People v. Jackson (App. 6 Dist. 2003) 1 Cal.Rptr.3d 253, 109 Cal.App.4th
1625. Criminal Law  1173.2(2)

Instructions that failed to clearly state that a conviction required actual knowledge of duty to register were not
harmless beyond a reasonable doubt in prosecution under sex offender registration law; applicable version of
statute did not address issue of multiple addresses that was present in instant case and thus did not provide clear
notice of what defendant had to do upon obtaining additional addresses, and prosecution presented no evidence
defendant knew that staying at a transient hotel or homeless shelter while still maintaining previously registered
address triggered registration requirements. People v. Edgar (App. 1 Dist. 2002) 127 Cal.Rptr.2d 662, 104
Cal.App.4th 210. Criminal Law  1172.1(3)

Error in failing to instruct jury that conviction under sex offender registration statute for failing to notify law
enforcement of change in residence address required defendant's actual knowledge of the duty to act and of
what act was to be performed was harmless; evidence indisputably established that defendant had been
repeatedly and properly notified of his lifetime registration and notification obligations and that he had
previously complied with those obligations, and defendant did not testify at trial regarding his actual state of
mind. People v. Vigil (App. 6 Dist. 2001) 114 Cal.Rptr.2d 331, 94 Cal.App.4th 485, review denied, denial of
habeas corpus affirmed 130 Fed.Appx. 872, 2005 WL 1111846, certiorari denied 126 S.Ct. 243, 546 U.S. 901,
163 L.Ed.2d 223. Criminal Law  1173.2(2)

Pattern jury instruction on definition of "willfully," as given in prosecution for willfully failing to register as sex
offender, did not adequately convey requirement that defendant have actual knowledge of duty to register.
People v. Garcia (2001) 107 Cal.Rptr.2d 355, 25 Cal.4th 744, 23 P.3d 590, rehearing denied, as modified.
Mental Health  469.5

Error arising from jury instructions and closing arguments that led jury to believe it did not have to find actual
knowledge of duty to register in order to find defendant guilty of willful failure to register as sex offender was



harmless beyond a reasonable doubt, where jury found under properly given instructions that defendant actually
read form that stated he had been notified of duty of register and that went on to specify what the duty was.
People v. Garcia (2001) 107 Cal.Rptr.2d 355, 25 Cal.4th 744, 23 P.3d 590, rehearing denied, as modified.
Criminal Law  1172.1(3); Criminal Law  1171.1(3); Mental Health  469.5

Although trial court erred by failing to instruct jury that willful failure to register pursuant to sex offender
registration statute required finding that defendant had actual knowledge of his duty to register, such error was
harmless beyond a reasonable doubt, where defendant was properly notified of his duty to register a change of
address, and defendant did register his change of address, showing that he knew of and understood his duty.
Vigil v. Lamarque, C.A.9 (Cal.)2005, 130 Fed.Appx. 872, 2005 WL 1111846, Unreported, certiorari denied 126
S.Ct. 243, 546 U.S. 901, 163 L.Ed.2d 223. Criminal Law  1173.2(2)

39.  —  —  Definitions, instructions

Commonly understood terms need not be defined for jury. People v. McCleod (App. 4 Dist. 1997) 64
Cal.Rptr.2d 545, 55 Cal.App.4th 1205, 56 Cal.App.4th 772B, modified on denial of rehearing, review denied.
Criminal Law  800(2)

Fact that jury requested definition of term "residence," in prosecution for failure to reregister as sex offender
within 10 days of any change in residence address, did not by itself create duty for further instruction by trial
court. People v. McCleod (App. 4 Dist. 1997) 64 Cal.Rptr.2d 545, 55 Cal.App.4th 1205, 56 Cal.App.4th 772B,
modified on denial of rehearing, review denied. Criminal Law  863(1)

40. Punishment, generally

Sex offender registration requirement is not "punishment" under some "broader" test that applies to the cruel
and/or unusual punishment clauses in particular; to qualify as punishment, the burden or disability must be
imposed as a consequence of a law violation, and must either be intended as punishment, or have no other
legitimate aim. In re Alva (2004) 14 Cal.Rptr.3d 811, 33 Cal.4th 254, 92 P.3d 311. Mental Health  433(2);
Sentencing And Punishment  1601

Statutory requirement of mere registration by one convicted of a sex-related crime, despite the inconvenience it
imposes, cannot be considered a form of "punishment" regulated by either federal or state constitutional
proscriptions against cruel and/or unusual punishment; rather, it is a legitimate, nonpunitive regulatory measure.
In re Alva (2004) 14 Cal.Rptr.3d 811, 33 Cal.4th 254, 92 P.3d 311. Mental Health  433(2); Sentencing And
Punishment  1601

41. Time for registration

Under statutory provision that a sex offender is required to register "within five working days of coming into, or
changing his or her residence or location," it does not mean that registration is not required unless an individual
has stayed at a location for at least five consecutive working days; the reference in the statute to "five working
days" pertains to the time in which a sex offender must notify law enforcement of his location upon entering or
leaving a jurisdiction or establishing a second or additional location. People v. Poslof (App. 4 Dist. 2005) 24
Cal.Rptr.3d 262, 126 Cal.App.4th 92, review denied. Mental Health  469(5)

42. Sentence — In general

Defendant's felony offense of failing to register as sex offender was strict liability offense for omission of
required conduct by sex offender, and thus, defendant's prior felony conviction for child molestation could be
used as basis for both the offense of failing to register as sex offender and for three strikes sentencing
enhancement; prior felony conviction did not constitute element of criminal conduct that would otherwise be
noncriminal. People v. Yarborough (App. 5 Dist. 1998) 77 Cal.Rptr.2d 402, 65 Cal.App.4th 1417, modified on
denial of rehearing. Sentencing And Punishment  1350

Sentence of one year in county jail was authorized sentence for offense of failure to register change of address



by sex offender convicted of forcible sex offense. People v. Carranza (App. 6 Dist. 1996) 59 Cal.Rptr.2d 134,
51 Cal.App.4th 528, review denied. Mental Health  469.5

Trial court was not deprived of authority to entertain motion to reduce to misdemeanor felony charge for failure
to register change of address by sex offender convicted of forcible sex offense on ground that offense came
within sentencing scheme of three strikes law. People v. Carranza (App. 6 Dist. 1996) 59 Cal.Rptr.2d 134, 51
Cal.App.4th 528, review denied. Sentencing And Punishment  1236

43.  —  —  Habitual and second offenders, sentence

Defendant's sentence under California's "Three Strikes" law to term of 25 years to life was not cruel and
unusual punishment on ground that it was grossly disproportionate to crime of failure to register as a sex
offender, in light of his prior criminal history and his failure to be deterred from criminal acts despite his
significant time in custody. Bartlett v. Duncan, C.D.Cal.2003, 262 F.Supp.2d 1053, reversed 366 F.3d 1020.
Sentencing And Punishment  1513

Defendant's prior rape conviction could properly be used both to satisfy element of offense of failing to register
as a sex offender, and as "strike" which augmented defendant's sentence following his conviction for failing to
register under Three Strikes law. People v. Tillman (App. 1 Dist. 1999) 86 Cal.Rptr.2d 715, 73 Cal.App.4th
771, rehearing denied, review denied. Sentencing And Punishment  1350

Imposition of 25-years-to-life sentence under Three Strikes law following defendant's conviction for failing to
register as sex offender did not raise inference of gross disproportionality, in violation of Eighth Amendment,
where defendant had six prior serious felony convictions. Apodaca v. Runnells, N.D.Cal.2003, 2003 WL
1936126, Unreported. Sentencing And Punishment  1513

44.  —  —  Three strikes law, sentence

Three strikes sentence of 27 years to life following defendant's conviction of failing to register as a sex offender
did not constitute cruel and unusual punishment; sentence was a permissible means of punishing defendant and
deterring others from committing future crimes, taking into account defendant's lengthy criminal record, that
included corporal punishment or injury of a child, two sexual felonies for committing lewd or lascivious acts
upon a child, and a felony drug possession offense. People v. Poslof (App. 4 Dist. 2005) 24 Cal.Rptr.3d 262,
126 Cal.App.4th 92, review denied. Sentencing And Punishment  1513

The trial court's exercise of discretion in ruling on a motion to strike a prior conviction under the Three Strikes
law, is reviewed under the deferential, abuse-of-discretion standard. People v. Poslof (App. 4 Dist. 2005) 24
Cal.Rptr.3d 262, 126 Cal.App.4th 92, review denied. Sentencing And Punishment  1369

In ruling on a motion to strike a prior conviction under the Three Strikes law, the trial court must consider
whether, in light of the nature and circumstances of the present offense, the prior felony convictions, and the
particulars of the defendant's background, character, and prospects, the defendant may be deemed outside the
scheme's spirit, in whole or in part, and hence should be treated as though he or she had not previously been
convicted of one or more serious or violent felonies. People v. Poslof (App. 4 Dist. 2005) 24 Cal.Rptr.3d 262,
126 Cal.App.4th 92, review denied. Sentencing And Punishment  1369

The trial court did not abuse its discretion in denying motion by defendant, convicted of failing to register as a
sex offender, to dismiss one of his prior strike convictions, even though it resulted in a sentence of 27 years to
life, and the current offense did not involve violence. People v. Poslof (App. 4 Dist. 2005) 24 Cal.Rptr.3d 262,
126 Cal.App.4th 92, review denied. Sentencing And Punishment  1369

Recidivist penalty of 25 years to life in prison under the three strikes law was so grossly disproportionate to
defendant's technical violation of sex offender registration law as to violate state constitutional proscription
against cruel or unusual punishment, where current offense was minor, given that state had been informed of
defendant's current address one month prior to his birthday and offense consisted of his mere failure to "update"
address within five days following his birthday, and prior convictions were remote and irrelevant; there was a



great disparity between the severity of the sentence and the passive, nonviolent nature of the instant regulatory
offense, defendant was acting in a responsible manner prior to commission of the offense, and
intrajurisdictional and interjurisdictional comparisons both underscored the disproportionality of the sentence.
People v. Carmony (App. 3 Dist. 2005) 26 Cal.Rptr.3d 365, 127 Cal.App.4th 1066, review denied. Sentencing
And Punishment  1425; Sentencing And Punishment  1513

Recidivist penalty of 25 years to life in prison under the three strikes law was so grossly disproportionate to
defendant's technical violation of sex offender registration law as to violate federal constitutional proscription
against cruel and unusual punishment, where current offense was minor, given that state had been informed of
defendant's current address one month prior to his birthday and offense consisted of his mere failure to "update"
address within five days following his birthday, and prior convictions were remote and irrelevant; given
harmless nature of instant offense, extreme penalty was imposed almost wholly for past crimes, and
intrajurisdictional and interjurisdictional comparisons both underscored disproportionality of sentence. People
v. Carmony (App. 3 Dist. 2005) 26 Cal.Rptr.3d 365, 127 Cal.App.4th 1066, review denied. Sentencing And
Punishment  1425; Sentencing And Punishment  1513

Felony violation of laws requiring registration of sex offenders is not exempt from provision of "Three Strikes"
law requiring that a person with a prior qualifying felony, or strike, receive a prison term that is twice the term
otherwise provided as punishment for his new offense. People v. Garcia (2001) 107 Cal.Rptr.2d 355, 25 Cal.4th
744, 23 P.3d 590, rehearing denied, as modified. Sentencing And Punishment  1236

45. Failure to object

Defendant who pleaded no contest to misdemeanor lewd conduct in public place did not waive, by failing to
raise issue in trial court, his argument that trial court was required to inform him that registration as sex
offender was lifetime requirement; although defendant had been advised of possibility of imposition of
requirement, nothing suggested he was aware of lifetime element of requirement and therefore should have
brought it to court's attention. People v. Zaidi (App. 1 Dist. 2007) 55 Cal.Rptr.3d 566, 147 Cal.App.4th 1470.
Criminal Law  1031(4)

Defendant did not preserve for appeal the argument that trial court failed to state adequate reasons for imposing
sex offender registration as condition for probation on false imprisonment conviction; court apprised defendant
before imposing sentence that reason for such a requirement, if court decided to impose it, would be that
offense was committed with intent to commit rape, and defendant raised no objection to court's failure to
articulate reasons for registration requirement more clearly. People v. Bautista (App. 5 Dist. 1998) 74
Cal.Rptr.2d 370, 63 Cal.App.4th 865. Criminal Law  1042.3(4)

46. Statement of reasons

Defendant was not prejudiced by failure of trial court at sentencing to give more complete statement of reasons
for imposing sex offender registration as condition of probation for false imprisonment charge to which
defendant pleaded no contest; there was no reasonable probability that court would have omitted registration
requirement had it been informed of need to explain its reasons more adequately. People v. Bautista (App. 5
Dist. 1998) 74 Cal.Rptr.2d 370, 63 Cal.App.4th 865. Criminal Law  1177.3(4)

47. Findings

Imposition of sex offender registration and public notification requirements against defendant who was
convicted of false imprisonment and assault did not constitute punishment beyond permissible range that would
require jury findings under Sixth Amendment, and thus judge properly imposed such conditions. People v.
Presley (App. 3 Dist. 2007) 67 Cal.Rptr.3d 826, 156 Cal.App.4th 1027, review denied. Jury  34(7)

Under sex offender registration statute, a willful failure to advise the last registering agency of a move outside
the jurisdiction requires a finding the defendant had actual knowledge of this reporting requirement. People v.
Davis (App. 2 Dist. 2002) 125 Cal.Rptr.2d 519, 102 Cal.App.4th 377, rehearing denied, review denied. Mental



Health  469.5

48. Judicial notice

On appeal from conviction for violating registration requirements for sex offenders, the Court of Appeal would
take judicial notice of the transcript of the plea and sentencing in the underlying case. People v. King (App. 2
Dist. 2007) 60 Cal.Rptr.3d 673, 151 Cal.App.4th 1304. Criminal Law  304(16)

49. Review — In general

The federal Court of Appeals is bound by the California Court of Appeal's interpretation of what California's
sex offender registration statute requires of a registrant with regard to giving his notice of a change of address.
Mendez v. Small, C.A.9 (Cal.)2002, 298 F.3d 1154. Federal Courts  386

Defendant's appeal of denial of his postplea motion to terminate his mandatory sex offender registration
requirement on the ground that it violated equal protection did not require certificate of probable cause, since
mandatory registration was not a permissible subject of plea negotiation; defendant did not seek to retract his no
contest plea or otherwise challenge its validity, defendant did not argue that the plea bargaining process was
invalid or that he entered his plea as the result of any misrepresentation by the court, and if defendant prevailed,
his conviction based on his plea bargain would remain valid and unaffected. People v. Hernandez (App. 2 Dist.
2008) 83 Cal.Rptr.3d 29, 166 Cal.App.4th 641. Criminal Law  1073

The question whether a defendant charged with failure to register as a sex offender has proffered evidence
sufficiently substantial to go to the jury that he lacked actual knowledge of his duty to register because of an
involuntary condition, temporary or permanent, physical or mental, is a question confided to the sound
discretion of the trial court. People v. Sorden (2005) 29 Cal.Rptr.3d 777, 36 Cal.4th 65, 113 P.3d 565, rehearing
denied, on remand 2005 WL 2462254, unpublished. Mental Health  469.5

Defendant, who was convicted for stalking, waived for appellate review his claim that requiring him to register
as a sex offender violated his right to due process, where defendant failed to raise such claim at trial. People v.
Marchand (App. 3 Dist. 2002) 120 Cal.Rptr.2d 687, 98 Cal.App.4th 1056, review denied, habeas corpus
dismissed 2007 WL 987858. Mental Health  469(6)

The People could appeal order reducing felony charge for failure to register change of address by sex offender
convicted of forcible sex offense to misdemeanor as order imposing unlawful sentence. People v. Carranza
(App. 6 Dist. 1996) 59 Cal.Rptr.2d 134, 51 Cal.App.4th 528, review denied. Criminal Law  1024(9)

By failing to object below, the People waived any claim of error on appeal in order reducing to misdemeanor
felony charge for failure to register change of address by sex offender convicted of forcible sex offense. People
v. Carranza (App. 6 Dist. 1996) 59 Cal.Rptr.2d 134, 51 Cal.App.4th 528, review denied. Criminal Law 
1042.3(1)

Where defendant pleaded no contest to charge of failing to register as sex offender and admitted to having
violated subject registration statute for particular period of time, defendant was estopped, on appeal, from
contesting charging date in accusatory pleading; plea was judicial admission that defendant committed offense
on date alleged. People v. Borland (App. 2 Dist. 1996) 57 Cal.Rptr.2d 562, 50 Cal.App.4th 124, review denied.
Criminal Law  1026.10(4)

Defendant who pleaded no contest to charge of failing to register as sex offender could not appeal based on
alleged inaccuracy of dates charged in information, absent certificate of probable cause, as defendant's claim of
error was direct attack on validity of no contest plea. People v. Borland (App. 2 Dist. 1996) 57 Cal.Rptr.2d 562,
50 Cal.App.4th 124, review denied. Criminal Law  1073

50.  —  —  Advisement, review

Trial court's omission at change of plea hearing of advice regarding defendant's statutory obligation to register
as sex offender did not transform court's error into term of parties' plea agreement, and, thus, defendant was not



entitled to relief from agreement. People v. McClellan (1993) 24 Cal.Rptr.2d 739, 6 Cal.4th 367, 862 P.2d 739,
rehearing denied. Criminal Law  273.1(2); Criminal Law  273.1(4)

Failure to advise defendant that plea of guilty to assault with intent to commit rape requires defendant to
register as sex offender is error. People v. McClellan (1993) 24 Cal.Rptr.2d 739, 6 Cal.4th 367, 862 P.2d 739,
rehearing denied. Criminal Law  273.1(4)

Absent timely objection, defendant waives claim of error as to trial court's misadvisement concerning
consequences of guilty plea. People v. McClellan (1993) 24 Cal.Rptr.2d 739, 6 Cal.4th 367, 862 P.2d 739,
rehearing denied. Criminal Law  1031(4)

Defendant waived claim of error in trial court's failure to inform defendant that, as consequence of guilty plea,
he was required to register as sex offender, where defendant did not object to registration requirement at
sentencing hearing. People v. McClellan (1993) 24 Cal.Rptr.2d 739, 6 Cal.4th 367, 862 P.2d 739, rehearing
denied. Criminal Law  1031(4)

Although trial court should have informed defendant that direct consequence of his guilty plea to assault with
intent to commit rape would be registration as sex offender, failure to do so did not entitle defendant to relief
where defendant did not interpose timely objection to imposition of registration requirement and did not show
that he would not have pleaded guilty if he had been advised properly with regard to consequence; imposition
of registration requirement was not violation of terms of plea agreement. People v. McClellan (1993) 24
Cal.Rptr.2d 739, 6 Cal.4th 367, 862 P.2d 739, rehearing denied. Criminal Law  1031(4)

Trial court's failure to advise defendant that entry of guilty plea would require registration as sex offender did
not result in prejudice to defendant and was not reversible error; nothing in record on appeal supported
contention that defendant would not have pled guilty had he been properly advised. People v. McClellan (1993)
24 Cal.Rptr.2d 739, 6 Cal.4th 367, 862 P.2d 739, rehearing denied. Criminal Law  1167(5)

51. Habeas corpus

Federal court had jurisdiction to hear petition for habeas relief brought by petitioner convicted of California
offense of annoying or molesting a minor, even though petitioner was no longer in prison or on probation;
petitioner was on probation at time he filed his petition, and he remained subject to adverse consequences of the
conviction inasmuch as he continued to be subject to California's sex offender registration requirement. Fowler
v. Sacramento County Sheriff's Dept., C.A.9 (Cal.)2005, 421 F.3d 1027. Habeas Corpus  253; Habeas
Corpus  256

Defendant adequately explained his delay in the filing of his habeas corpus petition in the Court of Appeal, in
which he alleged that Texas State juvenile court's probation requirement that he register as a sex offender did
not follow him to California; defendant's jurisdiction argument did not become known to his counsel until the
trial court mentioned it at habeas proceeding, and the legal analysis involved in the case was far from clear. In
re Crockett (App. 1 Dist. 2008) 71 Cal.Rptr.3d 632, 159 Cal.App.4th 751. Habeas Corpus  603

The Court of Appeal would not exercise its discretion to treat as petition for writ of mandate convicted sex
offender's petition for writ of habeas corpus in which he sought relief from sex offender registration
requirements so that license to practice medicine would not be revoked, where sex offender failed to show that
Attorney General had duty to absolve him of registration requirements. In re Stier (App. 1 Dist. 2007) 61
Cal.Rptr.3d 181, 152 Cal.App.4th 63, as modified. Mandamus  154(2)

Convicted sex offender was not "in custody" by being subjected to sex offender registration requirements which
would resulting in revocation of license to practice medicine, and therefore, by being at risk of future
incarceration if he failed to comply, and thus, trial court lacked jurisdiction to grant habeas corpus relief from
compliance with registration requirements; registration requirements were mere collateral consequence of
qualifying conviction. In re Stier (App. 1 Dist. 2007) 61 Cal.Rptr.3d 181, 152 Cal.App.4th 63, as modified.
Habeas Corpus  253



The legislative mandate of sex offender registration is not a permissible subject of waiver or concession in a
habeas corpus proceeding, where the public interest in litigating respondent's duty to register as a sex offender
must be given foremost consideration. In re Stier (App. 1 Dist. 2007) 61 Cal.Rptr.3d 181, 152 Cal.App.4th 63,
as modified. Habeas Corpus  537.1

The legislative mandate of sex offender registration is not a permissible subject of waiver or concession in
habeas corpus proceeding, where the public interest in litigating respondent's duty to register as a sex offender
must be given foremost consideration. In re Stier (App. 1 Dist. 2007) 61 Cal.Rptr.3d 181, 152 Cal.App.4th 63,
as modified. Habeas Corpus  537.1

Habeas petitioner who was convicted of failing to register as sex offender was not precluded from seeking
habeas relief by fact that his underlying conviction for oral copulation with minor was final; petitioner was
challenging requirement of California law that he register as sex offender, not validity of underlying conviction.
Jones v. Solis, C.A.9 (Cal.)2005, 121 Fed.Appx. 228, 2005 WL 236504, Unreported. Habeas Corpus  331

52. Certificate of rehabilitation

The granting or denial of a petition for a rehabilitation certificate for a defendant subject to a lifetime
requirement to register as a sex offender lies within the trial court's sound discretion. People v. Zaidi (App. 1
Dist. 2007) 55 Cal.Rptr.3d 566, 147 Cal.App.4th 1470. Mental Health  469(5)

Starting date for new five-year waiting period for seeking certificate of rehabilitation, which was set by trial
court following its denial of registered sex offender's initial application for a certificate, was date initial
application was denied, rather than earlier date when offender violated the law. People v. Failla (App. 4 Dist.
2006) 45 Cal.Rptr.3d 585, 140 Cal.App.4th 1514, review denied. Pardon And Parole  25

Although a defendant convicted of oral copulation with a minor may be eligible for a certificate of
rehabilitation after completing his sentence, that certificate will not relieve the defendant of the lifetime
registration requirement. People v. Hofsheier (2006) 39 Cal.Rptr.3d 821, 37 Cal.4th 1185, 129 P.3d 29, on
remand 2006 WL 1196585, unpublished. Mental Health  469(2); Pardon And Parole  23.1
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Stats.2004, c. 731 (S.B.1289), § 1; Stats.2004, c. 761 (A.B.2395), § 1.3; Stats.2005, c. 704
(A.B.439), § 1; Stats.2005, c. 722 (A.B.1323), § 3, eff. Oct. 7, 2005; Stats.2005, c. 722 (A.B.1323),
§ 3.5, eff. Oct. 7, 2005, operative Jan. 1, 2006; Stats.2006, c. 538 (S.B.1852), § 500; Stats.2006, c.
337 (S.B.1128), § 11, eff. Sept. 20, 2006.

Former § 290, added by Stats.1947, c. 1124, § 1, amended by Stats.1949, 1st Ex.Sess., c. 13, § 1;
Stats.1950, 1st Ex.Sess., c. 70, § 1; Stats.1953, c. 400, § 1; Stats.1955, c. 169, § 1; Stats.1961, c. 560,
§ 3; Stats.1961, c. 2147, § 8; Stats.1967, c. 716, § 1; Stats.1970, c. 1301, § 4; Stats.1972, c. 944, § 8;
Stats.1984, c. 1419, § 1; Stats.1985, c. 929, § 4; Stats.1985, c. 1474, § 1.
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Persons required to register in their state of residence who are out-of-state residents employed, or carrying on a
vocation in California on a full-time or part-time basis, with or without compensation, for more than 14 days, or
for an aggregate period exceeding 30 days in a calendar year, shall register in accordance with the Act.  Persons
described in the Act who are out-of-state residents enrolled in any educational institution in California, as
defined in Section 22129 of the Education Code, on a full-time or part-time basis, shall register in accordance
with the Act.  The place where the out-of-state resident is located, for purposes of registration, shall be the place
where the person is employed, carrying on a vocation, or attending school.  The out-of-state resident subject to
this section shall, in addition to the information required pursuant to Section 290.015, provide the registering
authority with the name of his or her place of employment or the name of the school attended in California, and
his or her address or location in his or her state of residence.  The registration requirement for persons subject to
this section shall become operative on November 25, 2000.  The terms "employed or carries on a vocation"
include employment whether or not financially compensated, volunteered, or performed for government or
educational benefit.

CREDIT(S)



(Added by Stats.2007, c. 579 (S.B.172), § 10, eff. Oct. 13, 2007.)
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Historical and Statutory Notes under Penal Code § 290.
Derivation: Former § 290, added by Stats.1985, c. 1474, § 2, operative Jan. 1, 1988, amended by

Stats.1986, c. 1299, § 7; Stats.1987, c. 753, § 3; Stats.1987, c. 1418, § 3.1; Stats.1989, c. 1316, § 2;
Stats.1989, c. 1402, § 5; Stats.1989, c. 1407, § 4; Stats.1992, c. 197 (A.B.2297), § 1; Stats.1992, c.
695 (S.B.97), § 9, eff. Sept. 15, 1992; Stats.1993, c. 555 (A.B.191), § 1, eff. Sept. 28, 1993;
Stats.1993, c. 589 (A.B. 2211), § 109; Stats.1993, c. 595 (A.B.595), § 8; Stats.1994, c. 863
(A.B.3456), § 1; Stats.1994, c. 864 (A.B.1211), § 1; Stats.1994, c. 865 (A.B.3513), § 1; Stats.1994,
c. 867 (A.B.2500), § 2.7; Stats.1995, c. 91 (S.B.975), § 120; Stats.1995, c. 85 (A.B.173), § 1;
Stats.1995, c. 840 (S.B.295), § 2; Stats.1996, c. 908 (A.B.1562), § 2, eff. Sept. 25, 1996; Stats.1996,
c. 909 (S.B.1378), § 2; Stats.1997, c. 17 (S.B.947), § 96; Stats.1997, c. 80 (A.B.213), § 1;
Stats.1997, c. 817 (A.B.59), § 3; Stats.1997, c. 818 (A.B.1303), § 4; Stats.1997, c. 819 (S.B.314), §
1; Stats.1997, c. 820 (S.B.882), § 1; Stats.1997, c. 821 (A.B.290), § 3, eff. Oct. 9, 1997; Stats.1997,
c. 821 (A.B.290), § 3.5, eff. Oct. 9, 1997, operative Jan. 1, 1998; Stats.1998, c. 485 (A.B.2803), §
128-129; Stats.1998, c. 927 (A.B.796), § 1; Stats.1998, c. 928 (A.B.1927), § 1; Stats.1998, c. 929
(A.B.1745), § 1; Stats.1998, c. 930 (A.B.1078), § 1; Stats.1999, c. 83 (S.B.966), § 138; Stats.1999,
c. 576 (A.B.1193), § 1; Stats.1999, c. 730 (S.B.1275), § 1; Stats.1999, c. 901 (S.B.341), § 1.5;
Stats.2000, c. 240 (A.B.2502), § 1; Stats.2000, c. 287 (S.B.1955), § 7; Stats.2000, c. 648 (A.B.1340),
§ 1; Stats.2000, c. 649 (S.B.446), § 2.5; Stats.2001, c. 485 (A.B.1004), § 1; Stats.2001, c. 544
(A.B.4), § 1; Stats.2001, c. 843 (A.B.349), § 1.3; Stats.2002, c. 664 (A.B.3034), § 171; Stats.2002, c.
17 (S.B.836), § 1, eff. March 28, 2002; Stats.2003, c. 538 (S.B.356), § 1; Stats.2003, c. 540
(S.B.879), § 1; Stats.2003, c. 634 (A.B.1313), § 1.3, eff. Sept. 30, 2003; Stats.2004, c. 429
(A.B.2527), § 1; Stats.2004, c. 731 (S.B.1289), § 1; Stats.2004, c. 761 (A.B.2395), § 1.3; Stats.
2005, c. 704 (A.B.439), § 1; Stats.2005, c. 722 (A.B.1323), § 3, eff. Oct. 7, 2005; Stats.2005, c. 722
(A.B.1323), § 3.5, eff. Oct. 7, 2005, operative Jan. 1, 2006; Stats.2006, c. 538 (S.B.1852), § 500;
Stats.2006, c. 337 (S.B.1128), § 11, eff. Sept. 20, 2006.

Former § 290, added by Stats.1947, c. 1124, § 1, amended by Stats.1949, 1st Ex.Sess., c. 13, § 1;
Stats.1950, 1st Ex.Sess., c. 70, § 1; Stats.1953, c. 400, § 1; Stats.1955, c. 169, § 1; Stats.1961, c. 560,
§ 3; Stats.1961, c. 2147, § 8; Stats.1967, c. 716, § 1; Stats.1970, c. 1301, § 4; Stats.1972, c. 944, § 8;
Stats.1984, c. 1419, § 1; Stats.1985, c. 929, § 4; Stats.1985, c. 1474, § 1.
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Any person who, since July 1, 1944, has been or hereafter is released, discharged, or paroled from a penal
institution where he or she was confined because of the commission or attempted commission of one of the
offenses described in subdivision (c) of Section 290, shall register in accordance with the Act.

CREDIT(S)
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Historical and Statutory Notes under Penal Code § 290.
Derivation: Former § 290, added by Stats.1985, c. 1474, § 2, operative Jan. 1, 1988, amended by

Stats.1986, c. 1299, § 7; Stats.1987, c. 753, § 3; Stats.1987, c. 1418, § 3.1; Stats.1989, c. 1316, § 2;
Stats.1989, c. 1402, § 5; Stats.1989, c. 1407, § 4; Stats.1992, c. 197 (A.B.2297), § 1; Stats.1992, c.
695 (S.B.97), § 9, eff. Sept. 15, 1992; Stats.1993, c. 555 (A.B.191), § 1, eff. Sept. 28, 1993;
Stats.1993, c. 589 (A.B. 2211), § 109; Stats.1993, c. 595 (A.B.595), § 8; Stats.1994, c. 863
(A.B.3456), § 1; Stats.1994, c. 864 (A.B.1211), § 1; Stats.1994, c. 865 (A.B.3513), § 1; Stats.1994,
c. 867 (A.B.2500), § 2.7; Stats.1995, c. 91 (S.B.975), § 120; Stats.1995, c. 85 (A.B.173), § 1;
Stats.1995, c. 840 (S.B.295), § 2; Stats.1996, c. 908 (A.B.1562), § 2, eff. Sept. 25, 1996; Stats.1996,
c. 909 (S.B.1378), § 2; Stats.1997, c. 17 (S.B.947), § 96; Stats.1997, c. 80 (A.B.213), § 1;
Stats.1997, c. 817 (A.B.59), § 3; Stats.1997, c. 818 (A.B.1303), § 4; Stats.1997, c. 819 (S.B.314), §
1; Stats.1997, c. 820 (S.B.882), § 1; Stats.1997, c. 821 (A.B.290), § 3, eff. Oct. 9, 1997; Stats.1997,
c. 821 (A.B.290), § 3.5, eff. Oct. 9, 1997, operative Jan. 1, 1998; Stats.1998, c. 485 (A.B.2803), §
128-129; Stats.1998, c. 927 (A.B.796), § 1; Stats.1998, c. 928 (A.B.1927), § 1; Stats.1998, c. 929
(A.B.1745), § 1; Stats.1998, c. 930 (A.B.1078), § 1; Stats.1999, c. 83 (S.B.966), § 138; Stats.1999,
c. 576 (A.B.1193), § 1; Stats.1999, c. 730 (S.B.1275), § 1; Stats.1999, c. 901 (S.B.341), § 1.5;
Stats.2000, c. 240 (A.B.2502), § 1; Stats.2000, c. 287 (S.B.1955), § 7; Stats.2000, c. 648 (A.B.1340),
§ 1; Stats.2000, c. 649 (S.B.446), § 2.5; Stats.2001, c. 485 (A.B.1004), § 1; Stats.2001, c. 544
(A.B.4), § 1; Stats.2001, c. 843 (A.B.349), § 1.3; Stats.2002, c. 664 (A.B.3034), § 171; Stats.2002, c.
17 (S.B.836), § 1, eff. March 28, 2002; Stats.2003, c. 538 (S.B.356), § 1; Stats.2003, c. 540
(S.B.879), § 1; Stats.2003, c. 634 (A.B.1313), § 1.3, eff. Sept. 30, 2003; Stats.2004, c. 429
(A.B.2527), § 1; Stats.2004, c. 731 (S.B.1289), § 1; Stats.2004, c. 761 (A.B.2395), § 1.3; Stats.
2005, c. 704 (A.B.439), § 1; Stats.2005, c. 722 (A.B.1323), § 3, eff. Oct. 7, 2005; Stats.2005, c. 722
(A.B.1323), § 3.5, eff. Oct. 7, 2005, operative Jan. 1, 2006; Stats.2006, c. 538 (S.B.1852), § 500;
Stats.2006, c. 337 (S.B.1128), § 11, eff. Sept. 20, 2006.

Former § 290, added by Stats.1947, c. 1124, § 1, amended by Stats.1949, 1st Ex.Sess., c. 13, § 1;
Stats.1950, 1st Ex.Sess., c. 70, § 1; Stats.1953, c. 400, § 1; Stats.1955, c. 169, § 1; Stats.1961, c. 560,
§ 3; Stats.1961, c. 2147, § 8; Stats.1967, c. 716, § 1; Stats.1970, c. 1301, § 4; Stats.1972, c. 944, § 8;
Stats.1984, c. 1419, § 1; Stats.1985, c. 929, § 4; Stats.1985, c. 1474, § 1.
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§ 290.004. Registration of mentally disordered sex offenders 

     •     Historical Notes     •     Research References

Any person who, since July 1, 1944, has been or hereafter is determined to be a mentally disordered sex
offender under Article 1 (commencing with Section 6300) of Chapter 2 of Part 2 of Division 6 of the Welfare
and Institutions Code, or any person who has been found guilty in the guilt phase of a trial for an offense for
which registration is required by this section but who has been found not guilty by reason of insanity in the
sanity phase of the trial shall register in accordance with the Act.

CREDIT(S)
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Derivation: Former § 290, added by Stats.1985, c. 1474, § 2, operative Jan. 1, 1988, amended by

Stats.1986, c. 1299, § 7; Stats.1987, c. 753, § 3; Stats.1987, c. 1418, § 3.1; Stats.1989, c. 1316, § 2;
Stats.1989, c. 1402, § 5; Stats.1989, c. 1407, § 4; Stats.1992, c. 197 (A.B.2297), § 1; Stats.1992, c.
695 (S.B.97), § 9, eff. Sept. 15, 1992; Stats.1993, c. 555 (A.B.191), § 1, eff. Sept. 28, 1993;
Stats.1993, c. 589 (A.B. 2211), § 109; Stats.1993, c. 595 (A.B.595), § 8; Stats.1994, c. 863
(A.B.3456), § 1; Stats.1994, c. 864 (A.B.1211), § 1; Stats.1994, c. 865 (A.B.3513), § 1; Stats.1994,
c. 867 (A.B.2500), § 2.7; Stats.1995, c. 91 (S.B.975), § 120; Stats.1995, c. 85 (A.B.173), § 1;
Stats.1995, c. 840 (S.B.295), § 2; Stats.1996, c. 908 (A.B.1562), § 2, eff. Sept. 25, 1996; Stats.1996,
c. 909 (S.B.1378), § 2; Stats.1997, c. 17 (S.B.947), § 96; Stats.1997, c. 80 (A.B.213), § 1;
Stats.1997, c. 817 (A.B.59), § 3; Stats.1997, c. 818 (A.B.1303), § 4; Stats.1997, c. 819 (S.B.314), §
1; Stats.1997, c. 820 (S.B.882), § 1; Stats.1997, c. 821 (A.B.290), § 3, eff. Oct. 9, 1997; Stats.1997,
c. 821 (A.B.290), § 3.5, eff. Oct. 9, 1997, operative Jan. 1, 1998; Stats.1998, c. 485 (A.B.2803), §
128-129; Stats.1998, c. 927 (A.B.796), § 1; Stats.1998, c. 928 (A.B.1927), § 1; Stats.1998, c. 929
(A.B.1745), § 1; Stats.1998, c. 930 (A.B.1078), § 1; Stats.1999, c. 83 (S.B.966), § 138; Stats.1999,
c. 576 (A.B.1193), § 1; Stats.1999, c. 730 (S.B.1275), § 1; Stats.1999, c. 901 (S.B.341), § 1.5;
Stats.2000, c. 240 (A.B.2502), § 1; Stats.2000, c. 287 (S.B.1955), § 7; Stats.2000, c. 648 (A.B.1340),
§ 1; Stats.2000, c. 649 (S.B.446), § 2.5; Stats.2001, c. 485 (A.B.1004), § 1; Stats.2001, c. 544
(A.B.4), § 1; Stats.2001, c. 843 (A.B.349), § 1.3; Stats.2002, c. 664 (A.B.3034), § 171; Stats.2002, c.
17 (S.B.836), § 1, eff. March 28, 2002; Stats.2003, c. 538 (S.B.356), § 1; Stats.2003, c. 540
(S.B.879), § 1; Stats.2003, c. 634 (A.B.1313), § 1.3, eff. Sept. 30, 2003; Stats.2004, c. 429
(A.B.2527), § 1; Stats.2004, c. 731 (S.B.1289), § 1; Stats.2004, c. 761 (A.B.2395), § 1.3; Stats.
2005, c. 704 (A.B.439), § 1; Stats.2005, c. 722 (A.B.1323), § 3, eff. Oct. 7, 2005; Stats.2005, c. 722
(A.B.1323), § 3.5, eff. Oct. 7, 2005, operative Jan. 1, 2006; Stats.2006, c. 538 (S.B.1852), § 500;
Stats.2006, c. 337 (S.B.1128), § 11, eff. Sept. 20, 2006.

Former § 290, added by Stats.1947, c. 1124, § 1, amended by Stats.1949, 1st Ex.Sess., c. 13, § 1;
Stats.1950, 1st Ex.Sess., c. 70, § 1; Stats.1953, c. 400, § 1; Stats.1955, c. 169, § 1; Stats.1961, c. 560,
§ 3; Stats.1961, c. 2147, § 8; Stats.1967, c. 716, § 1; Stats.1970, c. 1301, § 4; Stats.1972, c. 944, § 8;
Stats.1984, c. 1419, § 1; Stats.1985, c. 929, § 4; Stats.1985, c. 1474, § 1.
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The following persons shall register in accordance with the Act:

(a) Any person who, since July 1, 1944, has been, or is hereafter convicted in any other court, including any
state, federal, or military court, of any offense that, if committed or attempted in this state, would have been
punishable as one or more of the offenses described in subdivision (c) of Section 290, including offenses in
which the person was a principal, as defined in Section 31.

(b) Any person ordered by any other court, including any state, federal, or military court, to register as a sex
offender for any offense, if the court found at the time of conviction or sentencing that the person committed the
offense as a result of sexual compulsion or for purposes of sexual gratification.

(c)  Except as provided in subdivision (d), any person who would be required to register while residing in the
state of conviction for a sex offense committed in that state.

(d) Notwithstanding subdivision (c), a person convicted in another state of an offense similar to one of the
following offenses who is required to register in the state of conviction shall not be required to register in
California unless the out-of-state offense contains all of the elements of a registerable California offense
described in subdivision (c) of Section 290:

(1) Indecent exposure, pursuant to Section 314.

(2) Unlawful sexual intercourse, pursuant to Section 261.5.

(3) Incest, pursuant to Section 285.

(4) Sodomy, pursuant to Section 286, or oral copulation, pursuant to Section 288a, provided that the offender
notifies the Department of Justice that the sodomy or oral copulation conviction was for conduct between
consenting adults, as described in Section 290.019, and the department is able, upon the exercise of reasonable
diligence, to verify that fact.

(5) Pimping, pursuant to Section 266h, or pandering, pursuant to Section 266i.

CREDIT(S)
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Stats.1986, c. 1299, § 7; Stats.1987, c. 753, § 3; Stats.1987, c. 1418, § 3.1; Stats.1989, c. 1316, § 2;



Stats.1989, c. 1402, § 5; Stats.1989, c. 1407, § 4; Stats.1992, c. 197 (A.B.2297), § 1; Stats.1992, c.
695 (S.B.97), § 9, eff. Sept. 15, 1992; Stats.1993, c. 555 (A.B.191), § 1, eff. Sept. 28, 1993;
Stats.1993, c. 589 (A.B. 2211), § 109; Stats.1993, c. 595 (A.B.595), § 8; Stats.1994, c. 863
(A.B.3456), § 1; Stats.1994, c. 864 (A.B.1211), § 1; Stats.1994, c. 865 (A.B.3513), § 1; Stats.1994,
c. 867 (A.B.2500), § 2.7; Stats.1995, c. 91 (S.B.975), § 120; Stats.1995, c. 85 (A.B.173), § 1;
Stats.1995, c. 840 (S.B.295), § 2; Stats.1996, c. 908 (A.B.1562), § 2, eff. Sept. 25, 1996; Stats.1996,
c. 909 (S.B.1378), § 2; Stats.1997, c. 17 (S.B.947), § 96; Stats.1997, c. 80 (A.B.213), § 1;
Stats.1997, c. 817 (A.B.59), § 3; Stats.1997, c. 818 (A.B.1303), § 4; Stats.1997, c. 819 (S.B.314), §
1; Stats.1997, c. 820 (S.B.882), § 1; Stats.1997, c. 821 (A.B.290), § 3, eff. Oct. 9, 1997; Stats.1997,
c. 821 (A.B.290), § 3.5, eff. Oct. 9, 1997, operative Jan. 1, 1998; Stats.1998, c. 485 (A.B.2803), §
128-129; Stats.1998, c. 927 (A.B.796), § 1; Stats.1998, c. 928 (A.B.1927), § 1; Stats.1998, c. 929
(A.B.1745), § 1; Stats.1998, c. 930 (A.B.1078), § 1; Stats.1999, c. 83 (S.B.966), § 138; Stats.1999,
c. 576 (A.B.1193), § 1; Stats.1999, c. 730 (S.B.1275), § 1; Stats.1999, c. 901 (S.B.341), § 1.5;
Stats.2000, c. 240 (A.B.2502), § 1; Stats.2000, c. 287 (S.B.1955), § 7; Stats.2000, c. 648 (A.B.1340),
§ 1; Stats.2000, c. 649 (S.B.446), § 2.5; Stats.2001, c. 485 (A.B.1004), § 1; Stats.2001, c. 544
(A.B.4), § 1; Stats.2001, c. 843 (A.B.349), § 1.3; Stats.2002, c. 664 (A.B.3034), § 171; Stats.2002, c.
17 (S.B.836), § 1, eff. March 28, 2002; Stats.2003, c. 538 (S.B.356), § 1; Stats.2003, c. 540
(S.B.879), § 1; Stats.2003, c. 634 (A.B.1313), § 1.3, eff. Sept. 30, 2003; Stats.2004, c. 429
(A.B.2527), § 1; Stats.2004, c. 731 (S.B.1289), § 1; Stats.2004, c. 761 (A.B.2395), § 1.3; Stats.
2005, c. 704 (A.B.439), § 1; Stats.2005, c. 722 (A.B.1323), § 3, eff. Oct. 7, 2005; Stats.2005, c. 722
(A.B.1323), § 3.5, eff. Oct. 7, 2005, operative Jan. 1, 2006; Stats.2006, c. 538 (S.B.1852), § 500;
Stats.2006, c. 337 (S.B.1128), § 11, eff. Sept. 20, 2006.

Former § 290, added by Stats.1947, c. 1124, § 1, amended by Stats.1949, 1st Ex.Sess., c. 13, § 1;
Stats.1950, 1st Ex.Sess., c. 70, § 1; Stats.1953, c. 400, § 1; Stats.1955, c. 169, § 1; Stats.1961, c. 560,
§ 3; Stats.1961, c. 2147, § 8; Stats.1967, c. 716, § 1; Stats.1970, c. 1301, § 4; Stats.1972, c. 944, § 8;
Stats.1984, c. 1419, § 1; Stats.1985, c. 929, § 4; Stats.1985, c. 1474, § 1.
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Any person ordered by any court to register pursuant to the Act for any offense not included specifically in
subdivision (c) of Section 290, shall so register, if the court finds at the time of conviction or sentencing that the
person committed the offense as a result of sexual compulsion or for purposes of sexual gratification.  The court
shall state on the record the reasons for its findings and the reasons for requiring registration.
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695 (S.B.97), § 9, eff. Sept. 15, 1992; Stats.1993, c. 555 (A.B.191), § 1, eff. Sept. 28, 1993;
Stats.1993, c. 589 (A.B. 2211), § 109; Stats.1993, c. 595 (A.B.595), § 8; Stats.1994, c. 863
(A.B.3456), § 1; Stats.1994, c. 864 (A.B.1211), § 1; Stats.1994, c. 865 (A.B.3513), § 1; Stats.1994,
c. 867 (A.B.2500), § 2.7; Stats.1995, c. 91 (S.B.975), § 120; Stats.1995, c. 85 (A.B.173), § 1;
Stats.1995, c. 840 (S.B.295), § 2; Stats.1996, c. 908 (A.B.1562), § 2, eff. Sept. 25, 1996; Stats.1996,
c. 909 (S.B.1378), § 2; Stats.1997, c. 17 (S.B.947), § 96; Stats.1997, c. 80 (A.B.213), § 1;
Stats.1997, c. 817 (A.B.59), § 3; Stats.1997, c. 818 (A.B.1303), § 4; Stats.1997, c. 819 (S.B.314), §
1; Stats.1997, c. 820 (S.B.882), § 1; Stats.1997, c. 821 (A.B.290), § 3, eff. Oct. 9, 1997; Stats.1997,
c. 821 (A.B.290), § 3.5, eff. Oct. 9, 1997, operative Jan. 1, 1998; Stats.1998, c. 485 (A.B.2803), §
128-129; Stats.1998, c. 927 (A.B.796), § 1; Stats.1998, c. 928 (A.B.1927), § 1; Stats.1998, c. 929
(A.B.1745), § 1; Stats.1998, c. 930 (A.B.1078), § 1; Stats.1999, c. 83 (S.B.966), § 138; Stats.1999,
c. 576 (A.B.1193), § 1; Stats.1999, c. 730 (S.B.1275), § 1; Stats.1999, c. 901 (S.B.341), § 1.5;
Stats.2000, c. 240 (A.B.2502), § 1; Stats.2000, c. 287 (S.B.1955), § 7; Stats.2000, c. 648 (A.B.1340),
§ 1; Stats.2000, c. 649 (S.B.446), § 2.5; Stats.2001, c. 485 (A.B.1004), § 1; Stats.2001, c. 544
(A.B.4), § 1; Stats.2001, c. 843 (A.B.349), § 1.3; Stats.2002, c. 664 (A.B.3034), § 171; Stats.2002, c.
17 (S.B.836), § 1, eff. March 28, 2002; Stats.2003, c. 538 (S.B.356), § 1; Stats.2003, c. 540
(S.B.879), § 1; Stats.2003, c. 634 (A.B.1313), § 1.3, eff. Sept. 30, 2003; Stats.2004, c. 429
(A.B.2527), § 1; Stats.2004, c. 731 (S.B.1289), § 1; Stats.2004, c. 761 (A.B.2395), § 1.3; Stats.
2005, c. 704 (A.B.439), § 1; Stats.2005, c. 722 (A.B.1323), § 3, eff. Oct. 7, 2005; Stats.2005, c. 722
(A.B.1323), § 3.5, eff. Oct. 7, 2005, operative Jan. 1, 2006; Stats.2006, c. 538 (S.B.1852), § 500;
Stats.2006, c. 337 (S.B.1128), § 11, eff. Sept. 20, 2006.

Former § 290, added by Stats.1947, c. 1124, § 1, amended by Stats.1949, 1st Ex.Sess., c. 13, § 1;
Stats.1950, 1st Ex.Sess., c. 70, § 1; Stats.1953, c. 400, § 1; Stats.1955, c. 169, § 1; Stats.1961, c. 560,
§ 3; Stats.1961, c. 2147, § 8; Stats.1967, c. 716, § 1; Stats.1970, c. 1301, § 4; Stats.1972, c. 944, § 8;
Stats.1984, c. 1419, § 1; Stats.1985, c. 929, § 4; Stats.1985, c. 1474, § 1.
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Discretion of court 3
Equal protection 1
Ex post facto law 2
Factors 4

1. Equal protection



Trial court was required to consider circumstances subsequent to defendant's conviction for oral copulation with
person under age 16 in exercising its discretion as to whether defendant should be subject to lifetime sex
offender registration, in post-sentencing hearing held to remedy equal protection violation in subjecting
defendant to mandatory lifetime sex offender registration, since defendant's behavior after conviction was
relevant to likelihood that he would reoffend. People v. Garcia (App. 2 Dist. 2008) 74 Cal.Rptr.3d 681, 161
Cal.App.4th 475. Mental Health  469(5)

Statute imposing mandatory lifetime registration as sex offender for oral copulation with person under age 16
violated right to equal protection, where lifetime registration was discretionary for sexual intercourse with
person of same age. People v. Garcia (App. 2 Dist. 2008) 74 Cal.Rptr.3d 681, 161 Cal.App.4th 475.
Constitutional Law  3176; Mental Health  433(2)

2. Ex post facto law

There was no ex post facto impediment to trial court's imposition of discretionary requirement that defendant
register as sex offender, even though discretionary registration provision was not in existence at the time
defendant committed his crimes and was originally sentenced. People v. Garcia (App. 2 Dist. 2008) 74
Cal.Rptr.3d 681, 161 Cal.App.4th 475. Constitutional Law  2821; Mental Health  433(2)

3. Discretion of court

Under statute permitting trial court to order sex offender registration for a defendant convicted of an offense for
which registration is not mandatory, the trial court has discretion to weigh the reasons for and against
registration in each particular case. People v. Garcia (App. 2 Dist. 2008) 74 Cal.Rptr.3d 681, 161 Cal.App.4th
475. Mental Health  469(2)

4. Factors

To require sex offender registration for an offense for which registration is not mandatory, the trial court must
engage in a two-step process: (1) it must find whether the offense was committed as a result of sexual
compulsion or for purposes of sexual gratification, and state the reasons for these findings, and (2) it must state
the reasons for requiring lifetime registration as a sex offender. People v. Garcia (App. 2 Dist. 2008) 74
Cal.Rptr.3d 681, 161 Cal.App.4th 475. Mental Health  469(2)

§ 290.007. Duty to register regardless of dismissal under Section 1203.4 of the Penal Code 

     •     Historical Notes     •     Research References

Any person required to register pursuant to any provision of the Act shall register in accordance with the Act,
regardless of whether the person's conviction has been dismissed pursuant to Section 1203.4, unless the person
obtains a certificate of rehabilitation and is entitled to relief from registration pursuant to Section 290.5.

CREDIT(S)
(Added by Stats.2007, c. 579 (S.B.172), § 15, eff. Oct. 13, 2007.)
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Derivation: Former § 290, added by Stats.1985, c. 1474, § 2, operative Jan. 1, 1988, amended by

Stats.1986, c. 1299, § 7; Stats.1987, c. 753, § 3; Stats.1987, c. 1418, § 3.1; Stats.1989, c. 1316, § 2;



Stats.1989, c. 1402, § 5; Stats.1989, c. 1407, § 4; Stats.1992, c. 197 (A.B.2297), § 1; Stats.1992, c.
695 (S.B.97), § 9, eff. Sept. 15, 1992; Stats.1993, c. 555 (A.B.191), § 1, eff. Sept. 28, 1993;
Stats.1993, c. 589 (A.B. 2211), § 109; Stats.1993, c. 595 (A.B.595), § 8; Stats.1994, c. 863
(A.B.3456), § 1; Stats.1994, c. 864 (A.B.1211), § 1; Stats.1994, c. 865 (A.B.3513), § 1; Stats.1994,
c. 867 (A.B.2500), § 2.7; Stats.1995, c. 91 (S.B.975), § 120; Stats.1995, c. 85 (A.B.173), § 1;
Stats.1995, c. 840 (S.B.295), § 2; Stats.1996, c. 908 (A.B.1562), § 2, eff. Sept. 25, 1996; Stats.1996,
c. 909 (S.B.1378), § 2; Stats.1997, c. 17 (S.B.947), § 96; Stats.1997, c. 80 (A.B.213), § 1;
Stats.1997, c. 817 (A.B.59), § 3; Stats.1997, c. 818 (A.B.1303), § 4; Stats.1997, c. 819 (S.B.314), §
1; Stats.1997, c. 820 (S.B.882), § 1; Stats.1997, c. 821 (A.B.290), § 3, eff. Oct. 9, 1997; Stats.1997,
c. 821 (A.B.290), § 3.5, eff. Oct. 9, 1997, operative Jan. 1, 1998; Stats.1998, c. 485 (A.B.2803), §
128-129; Stats.1998, c. 927 (A.B.796), § 1; Stats.1998, c. 928 (A.B.1927), § 1; Stats.1998, c. 929
(A.B.1745), § 1; Stats.1998, c. 930 (A.B.1078), § 1; Stats.1999, c. 83 (S.B.966), § 138; Stats.1999,
c. 576 (A.B.1193), § 1; Stats.1999, c. 730 (S.B.1275), § 1; Stats.1999, c. 901 (S.B.341), § 1.5;
Stats.2000, c. 240 (A.B.2502), § 1; Stats.2000, c. 287 (S.B.1955), § 7; Stats.2000, c. 648 (A.B.1340),
§ 1; Stats.2000, c. 649 (S.B.446), § 2.5; Stats.2001, c. 485 (A.B.1004), § 1; Stats.2001, c. 544
(A.B.4), § 1; Stats.2001, c. 843 (A.B.349), § 1.3; Stats.2002, c. 664 (A.B.3034), § 171; Stats.2002, c.
17 (S.B.836), § 1, eff. March 28, 2002; Stats.2003, c. 538 (S.B.356), § 1; Stats.2003, c. 540
(S.B.879), § 1; Stats.2003, c. 634 (A.B.1313), § 1.3, eff. Sept. 30, 2003; Stats.2004, c. 429
(A.B.2527), § 1; Stats.2004, c. 731 (S.B.1289), § 1; Stats.2004, c. 761 (A.B.2395), § 1.3; Stats.
2005, c. 704 (A.B.439), § 1; Stats.2005, c. 722 (A.B.1323), § 3, eff. Oct. 7, 2005; Stats.2005, c. 722
(A.B.1323), § 3.5, eff. Oct. 7, 2005, operative Jan. 1, 2006; Stats.2006, c. 538 (S.B.1852), § 500;
Stats.2006, c. 337 (S.B.1128), § 11, eff. Sept. 20, 2006.

Former § 290, added by Stats.1947, c. 1124, § 1, amended by Stats.1949, 1st Ex.Sess., c. 13, § 1;
Stats.1950, 1st Ex.Sess., c. 70, § 1; Stats.1953, c. 400, § 1; Stats.1955, c. 169, § 1; Stats.1961, c. 560,
§ 3; Stats.1961, c. 2147, § 8; Stats.1967, c. 716, § 1; Stats.1970, c. 1301, § 4; Stats.1972, c. 944, § 8;
Stats.1984, c. 1419, § 1; Stats.1985, c. 929, § 4; Stats.1985, c. 1474, § 1.
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§ 290.008. Juveniles adjudicated a ward of the juvenile court for specified sex offenses and sent to the
Division of Juvenile Justice, or equivalent thereof; duty to register 
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(a) Any person who, on or after January 1, 1986, is discharged or paroled from the Department of Corrections
and Rehabilitation to the custody of which he or she was committed after having been adjudicated a ward of the
juvenile court pursuant to Section 602 of the Welfare and Institutions Code because of the commission or
attempted commission of any offense described in subdivision (c) shall register in accordance with the Act.

(b) Any person who is discharged or paroled from a facility in another state that is equivalent to the Division of
Juvenile Justice, to the custody of which he or she was committed because of an offense which, if committed or
attempted in this state, would have been punishable as one or more of the offenses described in subdivision (c)
shall register in accordance with the Act.

(c) Any person described in this section who committed an offense in violation of any of the following



provisions shall be required to register pursuant to the Act:

(1) Assault with intent to commit rape, sodomy, oral copulation, or any violation of Section 264.1, 288, or 289
under Section 220.

(2) Any offense defined in paragraph (1), (2), (3), (4), or (6) of subdivision (a) of Section 261, Section 264.1,
266c, or 267, paragraph (1) of subdivision (b) of, or subdivision (c) or (d) of, Section 286, Section 288 or 288.5,
paragraph (1) of subdivision (b) of, or subdivision (c) or (d) of, Section 288a, subdivision (a) of Section 289, or
Section 647.6.

(3) A violation of Section 207 or 209 committed with the intent to violate Section 261, 286, 288, 288a, or 289.

(d) Prior to discharge or parole from the Department of Corrections and Rehabilitation, any person who is
subject to registration under this section shall be informed of the duty to register under the procedures set forth
in the Act.  Department officials shall transmit the required forms and information to the Department of Justice.

(e) All records specifically relating to the registration in the custody of the Department of Justice, law
enforcement agencies, and other agencies or public officials shall be destroyed when the person who is required
to register has his or her records sealed under the procedures set forth in Section 781 of the Welfare and
Institutions Code.  This section shall not be construed as requiring the destruction of other criminal offender or
juvenile records relating to the case that are maintained by the Department of Justice, law enforcement
agencies, the juvenile court, or other agencies and public officials unless ordered by a court under Section 781
of the Welfare and Institutions Code.

CREDIT(S)
(Added by Stats.2007, c. 579 (S.B.172), § 16, eff. Oct. 13, 2007.)
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Stats.1986, c. 1299, § 7; Stats.1987, c. 753, § 3; Stats.1987, c. 1418, § 3.1; Stats.1989, c. 1316, § 2;
Stats.1989, c. 1402, § 5; Stats.1989, c. 1407, § 4; Stats.1992, c. 197 (A.B.2297), § 1; Stats.1992, c.
695 (S.B.97), § 9, eff. Sept. 15, 1992; Stats.1993, c. 555 (A.B.191), § 1, eff. Sept. 28, 1993;
Stats.1993, c. 589 (A.B. 2211), § 109; Stats.1993, c. 595 (A.B.595), § 8; Stats.1994, c. 863
(A.B.3456), § 1; Stats.1994, c. 864 (A.B.1211), § 1; Stats.1994, c. 865 (A.B.3513), § 1; Stats.1994,
c. 867 (A.B.2500), § 2.7; Stats.1995, c. 91 (S.B.975), § 120; Stats.1995, c. 85 (A.B.173), § 1;
Stats.1995, c. 840 (S.B.295), § 2; Stats.1996, c. 908 (A.B.1562), § 2, eff. Sept. 25, 1996; Stats.1996,
c. 909 (S.B.1378), § 2; Stats.1997, c. 17 (S.B.947), § 96; Stats.1997, c. 80 (A.B.213), § 1;
Stats.1997, c. 817 (A.B.59), § 3; Stats.1997, c. 818 (A.B.1303), § 4; Stats.1997, c. 819 (S.B.314), §
1; Stats.1997, c. 820 (S.B.882), § 1; Stats.1997, c. 821 (A.B.290), § 3, eff. Oct. 9, 1997; Stats.1997,
c. 821 (A.B.290), § 3.5, eff. Oct. 9, 1997, operative Jan. 1, 1998; Stats.1998, c. 485 (A.B.2803), §
128-129; Stats.1998, c. 927 (A.B.796), § 1; Stats.1998, c. 928 (A.B.1927), § 1; Stats.1998, c. 929
(A.B.1745), § 1; Stats.1998, c. 930 (A.B.1078), § 1; Stats.1999, c. 83 (S.B.966), § 138; Stats.1999,
c. 576 (A.B.1193), § 1; Stats.1999, c. 730 (S.B.1275), § 1; Stats.1999, c. 901 (S.B.341), § 1.5;
Stats.2000, c. 240 (A.B.2502), § 1; Stats.2000, c. 287 (S.B.1955), § 7; Stats.2000, c. 648 (A.B.1340),
§ 1; Stats.2000, c. 649 (S.B.446), § 2.5; Stats.2001, c. 485 (A.B.1004), § 1; Stats.2001, c. 544
(A.B.4), § 1; Stats.2001, c. 843 (A.B.349), § 1.3; Stats.2002, c. 664 (A.B.3034), § 171; Stats.2002, c.
17 (S.B.836), § 1, eff. March 28, 2002; Stats.2003, c. 538 (S.B.356), § 1; Stats.2003, c. 540
(S.B.879), § 1; Stats.2003, c. 634 (A.B.1313), § 1.3, eff. Sept. 30, 2003; Stats.2004, c. 429



(A.B.2527), § 1; Stats.2004, c. 731 (S.B.1289), § 1; Stats.2004, c. 761 (A.B.2395), § 1.3; Stats.
2005, c. 704 (A.B.439), § 1; Stats.2005, c. 722 (A.B.1323), § 3, eff. Oct. 7, 2005; Stats.2005, c. 722
(A.B.1323), § 3.5, eff. Oct. 7, 2005, operative Jan. 1, 2006; Stats.2006, c. 538 (S.B.1852), § 500;
Stats.2006, c. 337 (S.B.1128), § 11, eff. Sept. 20, 2006.

Former § 290, added by Stats.1947, c. 1124, § 1, amended by Stats.1949, 1st Ex.Sess., c. 13, § 1;
Stats.1950, 1st Ex.Sess., c. 70, § 1; Stats.1953, c. 400, § 1; Stats.1955, c. 169, § 1; Stats.1961, c. 560,
§ 3; Stats.1961, c. 2147, § 8; Stats.1967, c. 716, § 1; Stats.1970, c. 1301, § 4; Stats.1972, c. 944, § 8;
Stats.1984, c. 1419, § 1; Stats.1985, c. 929, § 4; Stats.1985, c. 1474, § 1.
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Construction and application 1
Construction with other laws 2
Sexual battery 3

1. Construction and application

When a minor is committed to Department of Juvenile Justice (DJJ) for engaging in sexual intercourse with a
child under the age of 14, the minor must register as a sex offender. In re G.C.(App. 4 Dist. 2007) 68
Cal.Rptr.3d 523, 157 Cal.App.4th 405, review denied. Infants  227(2)

Minor was properly committed to Department of Juvenile Justice (DJJ) based on admitted offense of engaging
in sexual intercourse with child under age of 14, which was subject of current juvenile petition, thus requiring
minor to register as sex offender, rather than aggregating the maximum confinement periods for his previous
non-sexual offenses and committing him to DJJ based only upon those crimes in order to avoid registration
requirement; juvenile court did not have authority to disregard current offense. In re G.C.(App. 4 Dist. 2007) 68
Cal.Rptr.3d 523, 157 Cal.App.4th 405, review denied. Infants  223.1; Infants  227(2)

Statutory requirements placed upon juvenile court when committing a minor to Department of Juvenile Justice
(DJJ) explicitly mandate the consideration of a minor's most recent offense in addition to prior offenses;
juvenile court does not have the authority to disregard the events that bring or continue a minor under the
jurisdiction of the juvenile court when determining appropriate disposition on adjudication based on those
events. In re G.C.(App. 4 Dist. 2007) 68 Cal.Rptr.3d 523, 157 Cal.App.4th 405, review denied. Infants 
223.1

A minor is required to register as a sex offender only if he has been discharged or paroled from the California
Youth Authority (CYA) and the CYA commitment was both after and because of a sex offense adjudication; if
minor is committed to the CYA only for non-sex offenses, he will not be required to register as a sex offender



even though he has previously been adjudicated a ward for sex offenses. In re Alex N.(App. 6 Dist. 2005) 33
Cal.Rptr.3d 172, 132 Cal.App.4th 18. Infants  227(2)

Juvenile ward of court, found to have committed lewd and lascivious act upon child under age of 14, could not
be required to register as sex offender where he had not been committed to Youth Authority. In re Bernardino
S.(App. 1 Dist. 1992) 5 Cal.Rptr.2d 746, 4 Cal.App.4th 613. Infants  227(2)

The director of the youth authority may not keep a person who is subject to the provisions of this section
incarcerated beyond the time which the youthful offender parole board has scheduled for his release on parole
in order to meet the 45 day notice requirements of this section. 63 Op.Atty.Gen. 393, 5-9-80.

2. Construction with other laws

Defendant, who was required by a Texas State juvenile court to register as a sex offender as a condition of
probation after committing sex offense, was not required to register as a sex offender in California after moving
there to reside with his mother; while defendant may have agreed to abide by the Texas State juvenile court's
conditions of probation in California, he nonetheless was not required to register as a sex offender under
California law. In re Crockett (App. 1 Dist. 2008) 71 Cal.Rptr.3d 632, 159 Cal.App.4th 751. Infants  225

Defendant adequately explained his delay in the filing of his habeas corpus petition in the Court of Appeal, in
which he alleged that Texas State juvenile court's probation requirement that he register as a sex offender did
not follow him to California; defendant's jurisdiction argument did not become known to his counsel until the
trial court mentioned it at habeas proceeding, and the legal analysis involved in the case was far from clear. In
re Crockett (App. 1 Dist. 2008) 71 Cal.Rptr.3d 632, 159 Cal.App.4th 751. Habeas Corpus  603

3. Sexual battery

Registration requirement for juvenile sex offenders is limited to statutory list of specific offenses giving rise to
registration requirement upon discharge or parole from Youth Authority. In re Derrick B.(2006) 47 Cal.Rptr.3d
13, 39 Cal.4th 535, 139 P.3d 485. Infants  227(2)

Because sexual battery was not included in statutory list of specific offenses giving rise to sexual offender
registration requirement upon discharge or parole from Youth Authority, registration requirement imposed
against minor who admitted allegations contained in juvenile delinquency petition, including an allegation of
sexual battery, was not authorized, notwithstanding the inclusion of sexual battery in statutory list of registrable
offenses for adults. In re Derrick B.(2006) 47 Cal.Rptr.3d 13, 39 Cal.4th 535, 139 P.3d 485. Infants  227(2)

§ 290.009. Persons required to register; duty to register on campus if employed, student, or volunteer at
institute of higher education 

     •     Historical Notes     •     Research References

Any person required to register under the Act who is enrolled as a student or is an employee or carries on a
vocation, with or without compensation, at an institution of higher learning in this state, shall register pursuant
to the provisions of the Act.

CREDIT(S)
(Added by Stats.2007, c. 579 (S.B.172), § 17, eff. Oct. 13, 2007.)
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Derivation: Former § 290, added by Stats.1985, c. 1474, § 2, operative Jan. 1, 1988, amended by
Stats.1986, c. 1299, § 7; Stats.1987, c. 753, § 3; Stats.1987, c. 1418, § 3.1; Stats.1989, c. 1316, § 2;
Stats.1989, c. 1402, § 5; Stats.1989, c. 1407, § 4; Stats.1992, c. 197 (A.B.2297), § 1; Stats.1992, c.
695 (S.B.97), § 9, eff. Sept. 15, 1992; Stats.1993, c. 555 (A.B.191), § 1, eff. Sept. 28, 1993;
Stats.1993, c. 589 (A.B. 2211), § 109; Stats.1993, c. 595 (A.B.595), § 8; Stats.1994, c. 863
(A.B.3456), § 1; Stats.1994, c. 864 (A.B.1211), § 1; Stats.1994, c. 865 (A.B.3513), § 1; Stats.1994,
c. 867 (A.B.2500), § 2.7; Stats.1995, c. 91 (S.B.975), § 120; Stats.1995, c. 85 (A.B.173), § 1;
Stats.1995, c. 840 (S.B.295), § 2; Stats.1996, c. 908 (A.B.1562), § 2, eff. Sept. 25, 1996; Stats.1996,
c. 909 (S.B.1378), § 2; Stats.1997, c. 17 (S.B.947), § 96; Stats.1997, c. 80 (A.B.213), § 1;
Stats.1997, c. 817 (A.B.59), § 3; Stats.1997, c. 818 (A.B.1303), § 4; Stats.1997, c. 819 (S.B.314), §
1; Stats.1997, c. 820 (S.B.882), § 1; Stats.1997, c. 821 (A.B.290), § 3, eff. Oct. 9, 1997; Stats.1997,
c. 821 (A.B.290), § 3.5, eff. Oct. 9, 1997, operative Jan. 1, 1998; Stats.1998, c. 485 (A.B.2803), §
128-129; Stats.1998, c. 927 (A.B.796), § 1; Stats.1998, c. 928 (A.B.1927), § 1; Stats.1998, c. 929
(A.B.1745), § 1; Stats.1998, c. 930 (A.B.1078), § 1; Stats.1999, c. 83 (S.B.966), § 138; Stats.1999,
c. 576 (A.B.1193), § 1; Stats.1999, c. 730 (S.B.1275), § 1; Stats.1999, c. 901 (S.B.341), § 1.5;
Stats.2000, c. 240 (A.B.2502), § 1; Stats.2000, c. 287 (S.B.1955), § 7; Stats.2000, c. 648 (A.B.1340),
§ 1; Stats.2000, c. 649 (S.B.446), § 2.5; Stats.2001, c. 485 (A.B.1004), § 1; Stats.2001, c. 544
(A.B.4), § 1; Stats.2001, c. 843 (A.B.349), § 1.3; Stats.2002, c. 664 (A.B.3034), § 171; Stats.2002, c.
17 (S.B.836), § 1, eff. March 28, 2002; Stats.2003, c. 538 (S.B.356), § 1; Stats.2003, c. 540
(S.B.879), § 1; Stats.2003, c. 634 (A.B.1313), § 1.3, eff. Sept. 30, 2003; Stats.2004, c. 429
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Stats.2006, c. 337 (S.B.1128), § 11, eff. Sept. 20, 2006.
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Stats.1984, c. 1419, § 1; Stats.1985, c. 929, § 4; Stats.1985, c. 1474, § 1.
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§ 290.010. Multiple residences; duty to register in jurisdiction of each address where registrant regularly
resides 

     •     Historical Notes     •     Research References

If the person who is registering has more than one residence address at which he or she regularly resides, he or
she shall register in accordance with the Act in each of the jurisdictions in which he or she regularly resides,
regardless of the number of days or nights spent there.  If all of the addresses are within the same jurisdiction,
the person shall provide the registering authority with all of the addresses where he or she regularly resides.

CREDIT(S)
(Added by Stats.2007, c. 579 (S.B.172), § 18, eff. Oct. 13, 2007.)
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§ 290.011. Registration of transients 
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Every person who is required to register pursuant to the Act who is living as a transient shall be required to



register for the rest of his or her life as follows:

(a) He or she shall register, or reregister if the person has previously registered, within five working days from
release from incarceration, placement or commitment, or release on probation, pursuant to subdivision (b) of
Section 290, except that if the person previously registered as a transient less than 30 days from the date of his
or her release from incarceration, he or she does not need to reregister as a transient until his or her next
required 30-day update of registration.  If a transient convicted in another jurisdiction enters the state, he or she
shall register within five working days of coming into California with the chief of police of the city in which he
or she is present or the sheriff of the county if he or she is present in an unincorporated area or city that has no
police department.  If a transient is not physically present in any one jurisdiction for five consecutive working
days, he or she shall register in the jurisdiction in which he or she is physically present on the fifth working day
following release, pursuant to subdivision (b) of Section 290.  Beginning on or before the 30th day following
initial registration upon release, a transient shall reregister no less than once every 30 days thereafter.  A
transient shall register with the chief of police of the city in which he or she is physically present within that
30-day period, or the sheriff of the county if he or she is physically present in an unincorporated area or city
that has no police department, and additionally, with the chief of police of a campus of the University of
California, the California State University, or community college if he or she is physically present upon the
campus or in any of its facilities.  A transient shall reregister no less than once every 30 days regardless of the
length of time he or she has been physically present in the particular jurisdiction in which he or she reregisters.
If a transient fails to reregister within any 30-day period, he or she may be prosecuted in any jurisdiction in
which he or she is physically present.

(b) A transient who moves to a residence shall have five working days within which to register at that address,
in accordance with subdivision (b) of Section 290.  A person registered at a residence address in accordance
with that provision who becomes transient shall have five working days within which to reregister as a transient
in accordance with subdivision (a).

(c) Beginning on his or her first birthday following registration, a transient shall register annually, within five
working days of his or her birthday, to update his or her registration with the entities described in subdivision
(a).  A transient shall register in whichever jurisdiction he or she is physically present on that date.  At the
30-day updates and the annual update, a transient shall provide current information as required on the
Department of Justice annual update form, including the information described in paragraphs (1) to (3),
inclusive of subdivision (a) of Section 290.015, and the information specified in subdivision (d).

(d) A transient shall, upon registration and reregistration, provide current information as required on the
Department of Justice registration forms, and shall also list the places where he or she sleeps, eats, works,
frequents, and engages in leisure activities.  If a transient changes or adds to the places listed on the form during
the 30-day period, he or she does not need to report the new place or places until the next required
reregistration.

(e) Failure to comply with the requirement of reregistering every 30 days following initial registration pursuant
to subdivision (a) shall be punished in accordance with subdivision (g) of Section 290.018.  Failure to comply
with any other requirement of this section shall be punished in accordance with either subdivision (a) or (b) of
Section 290.018.

(f) A transient who moves out of state shall inform, in person, the chief of police in the city in which he or she
is physically present, or the sheriff of the county if he or she is physically present in an unincorporated area or
city that has no police department, within five working days, of his or her move out of state.  The transient shall
inform that registering agency of his or her planned destination, residence or transient location out of state, and
any plans he or she has to return to California, if known.  The law enforcement agency shall, within three days
after receipt of this information, forward a copy of the change of location information to the Department of
Justice.  The department shall forward appropriate registration data to the law enforcement agency having local
jurisdiction of the new place of residence or location.



(g) For purposes of the act, "transient" means a person who has no residence. "Residence" means one or more
addresses at which a person regularly resides, regardless of the number of days or nights spent there, such as a
shelter or structure that can be located by a street address, including, but not limited to, houses, apartment
buildings, motels, hotels, homeless shelters, and recreational and other vehicles.

(h) The transient registrant's duty to update his or her registration no less than every 30 days shall begin with his
or her second transient update following the date this section became effective.
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c. 576 (A.B.1193), § 1; Stats.1999, c. 730 (S.B.1275), § 1; Stats.1999, c. 901 (S.B.341), § 1.5;
Stats.2000, c. 240 (A.B.2502), § 1; Stats.2000, c. 287 (S.B.1955), § 7; Stats.2000, c. 648 (A.B.1340),
§ 1; Stats.2000, c. 649 (S.B.446), § 2.5; Stats.2001, c. 485 (A.B.1004), § 1; Stats.2001, c. 544
(A.B.4), § 1; Stats.2001, c. 843 (A.B.349), § 1.3; Stats.2002, c. 664 (A.B.3034), § 171; Stats.2002, c.
17 (S.B.836), § 1, eff. March 28, 2002; Stats.2003, c. 538 (S.B.356), § 1; Stats.2003, c. 540
(S.B.879), § 1; Stats.2003, c. 634 (A.B.1313), § 1.3, eff. Sept. 30, 2003; Stats.2004, c. 429
(A.B.2527), § 1; Stats.2004, c. 731 (S.B.1289), § 1; Stats.2004, c. 761 (A.B.2395), § 1.3; Stats.
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Stats.1984, c. 1419, § 1; Stats.1985, c. 929, § 4; Stats.1985, c. 1474, § 1.
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(a) Beginning on his or her first birthday following registration or change of address, the person shall be
required to register annually, within five working days of his or her birthday, to update his or her registration
with the entities described in subdivision (b) of Section 290.  At the annual update, the person shall provide
current information as required on the Department of Justice annual update form, including the information
described in paragraphs (1) to (3), inclusive of subdivision (a) of Section 290.015.  The registering agency shall
give the registrant a copy of the registration requirements from the Department of Justice form.

(b) In addition, every person who has ever been adjudicated a sexually violent predator, as defined in Section
6600 of the Welfare and Institutions Code, shall, after his or her release from custody, verify his or her address
no less than once every 90 days and place of employment, including the name and address of the employer, in a
manner established by the Department of Justice.  Every person who, as a sexually violent predator, is required
to verify his or her registration every 90 days, shall be notified wherever he or she next registers of his or her
increased registration obligations.  This notice shall be provided in writing by the registering agency or
agencies.  Failure to receive this notice shall be a defense to the penalties prescribed in subdivision (f) of
Section 290.018.

(c) In addition, every person subject to the Act, while living as a transient in California shall update his or her
registration at least every 30 days, in accordance with Section 290.011.

(d) No entity shall require a person to pay a fee to register or update his or her registration pursuant to this
section.  The registering agency shall submit registrations, including annual updates or changes of address,
directly into the Department of Justice Violent Crime Information Network (VCIN).
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Construction and application 1

1. Construction and application

A defendant convicted of a sex offense requiring registration must register every year and when he changes his
residence, and each failure to register is a separate criminal offense. Good v. Superior Court (App. 1 Dist. 2008)
71 Cal.Rptr.3d 125, 158 Cal.App.4th 1494, as modified, review denied. Mental Health  469(5); Mental
Health  469.5

§ 290.013. Change of address, within or outside the state; notice to Department of Justice by jail or
prison for registrants incarcerated for more than 90 days 



     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) Any person who was last registered at a residence address pursuant to the Act who changes his or her
residence address, whether within the jurisdiction in which he or she is currently registered or to a new
jurisdiction inside or outside the state, shall, in person, within five working days of the move, inform the law
enforcement agency or agencies with which he or she last registered of the move, the new address or transient
location, if known, and any plans he or she has to return to California.

(b) If the person does not know the new residence address or location at the time of the move, the registrant
shall, in person, within five working days of the move, inform the last registering agency or agencies that he or
she is moving.  The person shall later notify the last registering agency or agencies, in writing, sent by certified
or registered mail, of the new address or location within five working days of moving into the new residence
address or location, whether temporary or permanent.

(c) The law enforcement agency or agencies shall, within three working days after receipt of this information,
forward a copy of the change of address information to the Department of Justice.  The Department of Justice
shall forward appropriate registration data to the law enforcement agency or agencies having local jurisdiction
of the new place of residence.

(d) If the person's new address is in a Department of Corrections and Rehabilitation facility or state mental
institution, an official of the place of incarceration, placement, or commitment shall, within 90 days of receipt
of the person, forward the registrant's change of address information to the Department of Justice.  The agency
need not provide a physical address for the registrant but shall indicate that he or she is serving a period of
incarceration or commitment in a facility under the agency's jurisdiction.  This subdivision shall apply to
persons received in a department facility or state mental institution on or after January 1, 1999.  The
Department of Justice shall forward the change of address information to the agency with which the person last
registered.
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(A.B.3456), § 1; Stats.1994, c. 864 (A.B.1211), § 1; Stats.1994, c. 865 (A.B.3513), § 1; Stats.1994,
c. 867 (A.B.2500), § 2.7; Stats.1995, c. 91 (S.B.975), § 120; Stats.1995, c. 85 (A.B.173), § 1;
Stats.1995, c. 840 (S.B.295), § 2; Stats.1996, c. 908 (A.B.1562), § 2, eff. Sept. 25, 1996; Stats.1996,
c. 909 (S.B.1378), § 2; Stats.1997, c. 17 (S.B.947), § 96; Stats.1997, c. 80 (A.B.213), § 1;
Stats.1997, c. 817 (A.B.59), § 3; Stats.1997, c. 818 (A.B.1303), § 4; Stats.1997, c. 819 (S.B.314), §
1; Stats.1997, c. 820 (S.B.882), § 1; Stats.1997, c. 821 (A.B.290), § 3, eff. Oct. 9, 1997; Stats.1997,
c. 821 (A.B.290), § 3.5, eff. Oct. 9, 1997, operative Jan. 1, 1998; Stats.1998, c. 485 (A.B.2803), §
128-129; Stats.1998, c. 927 (A.B.796), § 1; Stats.1998, c. 928 (A.B.1927), § 1; Stats.1998, c. 929
(A.B.1745), § 1; Stats.1998, c. 930 (A.B.1078), § 1; Stats.1999, c. 83 (S.B.966), § 138; Stats.1999,



c. 576 (A.B.1193), § 1; Stats.1999, c. 730 (S.B.1275), § 1; Stats.1999, c. 901 (S.B.341), § 1.5;
Stats.2000, c. 240 (A.B.2502), § 1; Stats.2000, c. 287 (S.B.1955), § 7; Stats.2000, c. 648 (A.B.1340),
§ 1; Stats.2000, c. 649 (S.B.446), § 2.5; Stats.2001, c. 485 (A.B.1004), § 1; Stats.2001, c. 544
(A.B.4), § 1; Stats.2001, c. 843 (A.B.349), § 1.3; Stats.2002, c. 664 (A.B.3034), § 171; Stats.2002, c.
17 (S.B.836), § 1, eff. March 28, 2002; Stats.2003, c. 538 (S.B.356), § 1; Stats.2003, c. 540
(S.B.879), § 1; Stats.2003, c. 634 (A.B.1313), § 1.3, eff. Sept. 30, 2003; Stats.2004, c. 429
(A.B.2527), § 1; Stats.2004, c. 731 (S.B.1289), § 1; Stats.2004, c. 761 (A.B.2395), § 1.3; Stats.
2005, c. 704 (A.B.439), § 1; Stats.2005, c. 722 (A.B.1323), § 3, eff. Oct. 7, 2005; Stats.2005, c. 722
(A.B.1323), § 3.5, eff. Oct. 7, 2005, operative Jan. 1, 2006; Stats.2006, c. 538 (S.B.1852), § 500;
Stats.2006, c. 337 (S.B.1128), § 11, eff. Sept. 20, 2006.

Former § 290, added by Stats.1947, c. 1124, § 1, amended by Stats.1949, 1st Ex.Sess., c. 13, § 1;
Stats.1950, 1st Ex.Sess., c. 70, § 1; Stats.1953, c. 400, § 1; Stats.1955, c. 169, § 1; Stats.1961, c. 560,
§ 3; Stats.1961, c. 2147, § 8; Stats.1967, c. 716, § 1; Stats.1970, c. 1301, § 4; Stats.1972, c. 944, § 8;
Stats.1984, c. 1419, § 1; Stats.1985, c. 929, § 4; Stats.1985, c. 1474, § 1.
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Notes Of Decisions

Construction and application 1

1. Construction and application

A defendant convicted of a sex offense requiring registration must register every year and when he changes his
residence, and each failure to register is a separate criminal offense. Good v. Superior Court (App. 1 Dist. 2008)
71 Cal.Rptr.3d 125, 158 Cal.App.4th 1494, as modified, review denied. Mental Health  469(5); Mental
Health  469.5

Violation of statute requiring sex offenders to give notification of any change of address to law enforcement
authorities is a continuing offense. People v. Annin (App. 1 Dist. 2004) 15 Cal.Rptr.3d 278, 117 Cal.App.4th
591, modified on denial of rehearing, review denied. Mental Health  469.5

There was substantial evidence that defendant had a new "address" in Oregon, and thus violated sex offender
statute by failing to notify police in his last registered jurisdiction of it; although defendant was vague and
evasive about where precisely he stayed, and for how long, jury could reasonably infer that he regularly
returned to one or more address, either with friends or in motels, during his 14-month stay in Oregon, and
"residence address" includes multiple addresses. People v. Annin (App. 1 Dist. 2004) 15 Cal.Rptr.3d 278, 117
Cal.App.4th 591, modified on denial of rehearing, review denied. Mental Health  469.5

A sex offender accused of failing to inform police of change of address within five days is innocent if he mailed
the notice within the statutory five-day period, regardless of whether he mistakenly thought he had a duty to
make sure the police received his notice, and willfully failed to do so. People v. Smith (2004) 11 Cal.Rptr.3d
290, 32 Cal.4th 792, 86 P.3d 348. Mental Health  469.5



Under statute requiring sex offender to inform police of a change of address within five working days, a
registered sex offender who mails a change-of-address notice to the police within five working days has
fulfilled his statutory obligation; statute does not give clear notice that registrant has a duty to see that the
notification is actually received by the police, and therefore cannot be construed to impose such an obligation.
People v. Smith (2004) 11 Cal.Rptr.3d 290, 32 Cal.4th 792, 86 P.3d 348. Mental Health  469.5

Defendant did not "willfully" fail to register as a sex offender in the new jurisdiction, as element of failing to
register as a sex offender, if he did not believe that he had acquired a second residence in that jurisdiction and
was therefore required to register in that jurisdiction. People v. LeCorno (App. 1 Dist. 2003) 135 Cal.Rptr.2d
775, 109 Cal.App.4th 1058. Mental Health  469.5

Statute requiring convicted sex offender to notify law enforcement authorities of a change of registered address
within specified period is violated when one of offender's residence addresses remains unchanged while another
residence address is added, eliminated, or otherwise altered without notification. People v. Vigil (App. 6 Dist.
2001) 114 Cal.Rptr.2d 331, 94 Cal.App.4th 485, review denied, denial of habeas corpus affirmed 130
Fed.Appx. 872, 2005 WL 1111846, certiorari denied 126 S.Ct. 243, 546 U.S. 901, 163 L.Ed.2d 223. Mental
Health  469.5

Under version of sex offender registration statute applicable prior to 1998 amendment specifically requiring
offenders subject to registration to give change-of-address notification upon leaving California, offenders
subject to registration were not required to notify authorities of change of address when leaving California to
live elsewhere. People v. Franklin (1999) 84 Cal.Rptr.2d 241, 20 Cal.4th 249, 975 P.2d 30. Mental Health 
469(5)

Defendant who is required to register as sex offender may have more than one registerable residence. People v.
Horn (App. 5 Dist. 1998) 80 Cal.Rptr.2d 310, 68 Cal.App.4th 408. Mental Health  469(5)

In prosecution for failure to reregister as sex offender within 10 days of any change in residence address, trial
court had no sua sponte duty to define term "residence" for jury, since term "residence," as used in registration
statute, was commonly understood term without technical meaning; term "residence" referred to term so easily
understood by person of common intelligence as connoting more than passing through or presence for limited
visit that further definition was not required. People v. McCleod (App. 4 Dist. 1997) 64 Cal.Rptr.2d 545, 55
Cal.App.4th 1205, 56 Cal.App.4th 772B, modified on denial of rehearing, review denied. Criminal Law 
824(2)

"Residence "is not truly a synonym for domicile but is term of varying import, and its statutory meaning
depends upon context and purpose of statute in which it is used. People v. McCleod (App. 4 Dist. 1997) 64
Cal.Rptr.2d 545, 55 Cal.App.4th 1205, 56 Cal.App.4th 772B, modified on denial of rehearing, review denied.
Domicile  2

Under statute requiring sex offender to reregister within 10 days of any change in his residence address, term
"residence" should be construed as connoting more than passing through or presence for limited visit; term
contemplates notification by offender when he is in place where he is living or temporarily staying for more
than limited time defined by statute. People v. McCleod (App. 4 Dist. 1997) 64 Cal.Rptr.2d 545, 55
Cal.App.4th 1205, 56 Cal.App.4th 772B, modified on denial of rehearing, review denied. Mental Health 
469(5)

Jury was entitled to disbelieve defendant's self-serving testimony that he had slept nightly at apartment from
which he had been evicted until he found new place to live, and to find that he willfully failed to reregister
change of residence address within 10 days of his eviction, thus supporting conviction for failure to timely
reregister as sex offender upon change of residence; defendant had provided police false address after eviction,
he gave conflicting testimony, he was not found at apartment, and other evidence indicated that he was residing
with either his mother or his girlfriend. People v. McCleod (App. 4 Dist. 1997) 64 Cal.Rptr.2d 545, 55
Cal.App.4th 1205, 56 Cal.App.4th 772B, modified on denial of rehearing, review denied. Mental Health 



469.5

To convict of failure to reregister as sex offender within 10 days of any change in residence address, jury did
not need to find defendant specifically "intended" to evade police, but rather it was sufficient for showing
"willfullness" required under sex offender registration statute that his actions were done with purpose or
willingness. People v. McCleod (App. 4 Dist. 1997) 64 Cal.Rptr.2d 545, 55 Cal.App.4th 1205, 56 Cal.App.4th
772B, modified on denial of rehearing, review denied. Mental Health  469.5

Sex offenders have continuing duty to give required notification of any change of address to law enforcement
authorities and violation of that duty is continuing offense. Wright v. Superior Court (1997) 63 Cal.Rptr.2d 322,
15 Cal.4th 521, 936 P.2d 101. Mental Health  469(5); Mental Health  469.5

§ 290.014. Name change by registrant 
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If any person who is required to register pursuant to the Act changes his or her name, the person shall inform, in
person, the law enforcement agency or agencies with which he or she is currently registered within five working
days.  The law enforcement agency or agencies shall forward a copy of this information to the Department of
Justice within three working days of its receipt.

CREDIT(S)
(Added by Stats.2007, c. 579 (S.B.172), § 22, eff. Oct. 13, 2007.)
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Stats.1989, c. 1402, § 5; Stats.1989, c. 1407, § 4; Stats.1992, c. 197 (A.B.2297), § 1; Stats.1992, c.
695 (S.B.97), § 9, eff. Sept. 15, 1992; Stats.1993, c. 555 (A.B.191), § 1, eff. Sept. 28, 1993;
Stats.1993, c. 589 (A.B. 2211), § 109; Stats.1993, c. 595 (A.B.595), § 8; Stats.1994, c. 863
(A.B.3456), § 1; Stats.1994, c. 864 (A.B.1211), § 1; Stats.1994, c. 865 (A.B.3513), § 1; Stats.1994,
c. 867 (A.B.2500), § 2.7; Stats.1995, c. 91 (S.B.975), § 120; Stats.1995, c. 85 (A.B.173), § 1;
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Stats.1997, c. 817 (A.B.59), § 3; Stats.1997, c. 818 (A.B.1303), § 4; Stats.1997, c. 819 (S.B.314), §
1; Stats.1997, c. 820 (S.B.882), § 1; Stats.1997, c. 821 (A.B.290), § 3, eff. Oct. 9, 1997; Stats.1997,
c. 821 (A.B.290), § 3.5, eff. Oct. 9, 1997, operative Jan. 1, 1998; Stats.1998, c. 485 (A.B.2803), §
128-129; Stats.1998, c. 927 (A.B.796), § 1; Stats.1998, c. 928 (A.B.1927), § 1; Stats.1998, c. 929
(A.B.1745), § 1; Stats.1998, c. 930 (A.B.1078), § 1; Stats.1999, c. 83 (S.B.966), § 138; Stats.1999,
c. 576 (A.B.1193), § 1; Stats.1999, c. 730 (S.B.1275), § 1; Stats.1999, c. 901 (S.B.341), § 1.5;
Stats.2000, c. 240 (A.B.2502), § 1; Stats.2000, c. 287 (S.B.1955), § 7; Stats.2000, c. 648 (A.B.1340),
§ 1; Stats.2000, c. 649 (S.B.446), § 2.5; Stats.2001, c. 485 (A.B.1004), § 1; Stats.2001, c. 544
(A.B.4), § 1; Stats.2001, c. 843 (A.B.349), § 1.3; Stats.2002, c. 664 (A.B.3034), § 171; Stats.2002, c.
17 (S.B.836), § 1, eff. March 28, 2002; Stats.2003, c. 538 (S.B.356), § 1; Stats.2003, c. 540
(S.B.879), § 1; Stats.2003, c. 634 (A.B.1313), § 1.3, eff. Sept. 30, 2003; Stats.2004, c. 429
(A.B.2527), § 1; Stats.2004, c. 731 (S.B.1289), § 1; Stats.2004, c. 761 (A.B.2395), § 1.3; Stats.



2005, c. 704 (A.B.439), § 1; Stats.2005, c. 722 (A.B.1323), § 3, eff. Oct. 7, 2005; Stats.2005, c. 722
(A.B.1323), § 3.5, eff. Oct. 7, 2005, operative Jan. 1, 2006; Stats.2006, c. 538 (S.B.1852), § 500;
Stats.2006, c. 337 (S.B.1128), § 11, eff. Sept. 20, 2006.

Former § 290, added by Stats.1947, c. 1124, § 1, amended by Stats.1949, 1st Ex.Sess., c. 13, § 1;
Stats.1950, 1st Ex.Sess., c. 70, § 1; Stats.1953, c. 400, § 1; Stats.1955, c. 169, § 1; Stats.1961, c. 560,
§ 3; Stats.1961, c. 2147, § 8; Stats.1967, c. 716, § 1; Stats.1970, c. 1301, § 4; Stats.1972, c. 944, § 8;
Stats.1984, c. 1419, § 1; Stats.1985, c. 929, § 4; Stats.1985, c. 1474, § 1.
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Validity 1

1. Validity

Statute requiring sex offender to register when he or she "changes his or her name," was not unconstitutionally
vague as it adequately gave fair notice to defendant, who retained his name but added alias to obtain driver's
license and conduct other business, that he was required to register; although word "changes" was not defined in
statute, defendant's use of two distinct names fell within ordinary meaning of word. People v. Vincelli (App. 3
Dist. 2005) 33 Cal.Rptr.3d 839, 132 Cal.App.4th 646, review denied. Constitutional Law  4343; Mental
Health  433(2)

§ 290.015. Release from incarceration; registration requirement; information required at registration 

     •     Historical Notes     •     Research References

(a) A person who is subject to the Act shall register, or reregister if the person has previously registered, upon
release from incarceration, placement, commitment, or release on probation pursuant to subdivision (b) of
Section 290.  This section shall not apply to a person who is incarcerated for less than 30 days if he or she has
registered as required by the Act, he or she returns after incarceration to the last registered address, and the
annual update of registration that is required to occur within five working days of his or her birthday, pursuant
to subdivision (a) of Section 290.012, did not fall within that incarceration period.  The registration shall consist
of all of the following:

(1) A statement in writing signed by the person, giving information as shall be required by the Department of
Justice and giving the name and address of the person's employer, and the address of the person's place of
employment if that is different from the employer's main address.

(2) The fingerprints and a current photograph of the person taken by the registering official.

(3) The license plate number of any vehicle owned by, regularly driven by, or registered in the name of the
person.

(4) Notice to the person that, in addition to the requirements of the Act, he or she may have a duty to register in



any other state where he or she may relocate.

(5) Copies of adequate proof of residence, which shall be limited to a California driver's license, California
identification card, recent rent or utility receipt, printed personalized checks or other recent banking documents
showing that person's name and address, or any other information that the registering official believes is
reliable.  If the person has no residence and no reasonable expectation of obtaining a residence in the
foreseeable future, the person shall so advise the registering official and shall sign a statement provided by the
registering official stating that fact.  Upon presentation of proof of residence to the registering official or a
signed statement that the person has no residence, the person shall be allowed to register.  If the person claims
that he or she has a residence but does not have any proof of residence, he or she shall be allowed to register but
shall furnish proof of residence within 30 days of the date he or she is allowed to register.

(b) Within three days thereafter, the registering law enforcement agency or agencies shall forward the
statement, fingerprints, photograph, and vehicle license plate number, if any, to the Department of Justice.

CREDIT(S)
(Added by Stats.2007, c. 579 (S.B.172), § 23, eff. Oct. 13, 2007.)
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§ 290.016. Preregistration upon incarceration, commitment, or prior to release on probation 
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(a) On or after January 1, 1998, upon incarceration, placement, or commitment, or prior to release on probation,
any person who is required to register under the Act shall preregister.  The preregistering official shall be the
admitting officer at the place of incarceration, placement, or commitment, or the probation officer if the person
is to be released on probation.  The preregistration shall consist of all of the following:

(1) A preregistration statement in writing, signed by the person, giving information that shall be required by the
Department of Justice.

(2) The fingerprints and a current photograph of the person.

(3) Any person who is preregistered pursuant to this subdivision is required to be preregistered only once.

(b) Within three days thereafter, the preregistering official shall forward the statement, fingerprints, photograph,
and vehicle license plate number, if any, to the Department of Justice.

CREDIT(S)
(Added by Stats.2007, c. 579 (S.B.172), § 24, eff. Oct. 13, 2007.)
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§ 290.017. Notification of duty to register prior to release from custody or confinement, or release on
probation 

     •     Historical Notes     •     Research References

(a) Any person who is released, discharged, or paroled from a jail, state or federal prison, school, road camp, or
other institution where he or she was confined, who is required to register pursuant to the Act, shall, prior to
discharge, parole, or release, be informed of his or her duty to register under the Act by the official in charge of
the place of confinement or hospital, and the official shall require the person to read and sign any form that may
be required by the Department of Justice, stating that the duty of the person to register under the Act has been
explained to the person.  The official in charge of the place of confinement or hospital shall obtain the address
where the person expects to reside upon his or her discharge, parole, or release and shall report the address to
the Department of Justice.  The official shall at the same time forward a current photograph of the person to the
Department of Justice.

(b) The official in charge of the place of confinement or hospital shall give one copy of the form to the person
and shall send one copy to the Department of Justice and one copy to the appropriate law enforcement agency
or agencies having jurisdiction over the place the person expects to reside upon discharge, parole, or release.  If
the conviction that makes the person subject to the Act is a felony conviction, the official in charge shall, not
later than 45 days prior to the scheduled release of the person, send one copy to the appropriate law
enforcement agency or agencies having local jurisdiction where the person expects to reside upon discharge,
parole, or release; one copy to the prosecuting agency that prosecuted the person; and one copy to the
Department of Justice.  The official in charge of the place of confinement or hospital shall retain one copy.

(c)  Any person who is required to register pursuant to the Act and who is released on probation, shall, prior to
release or discharge, be informed of the duty to register under the Act by the probation department, and a
probation officer shall require the person to read and sign any form that may be required by the Department of
Justice, stating that the duty of the person to register has been explained to him or her.  The probation officer
shall obtain the address where the person expects to reside upon release or discharge and shall report within
three days the address to the Department of Justice.  The probation officer shall give one copy of the form to the



person, send one copy to the Department of Justice, and forward one copy to the appropriate law enforcement
agency or agencies having local jurisdiction where the person expects to reside upon his or her discharge,
parole, or release.

(d) Any person who is required to register pursuant to the Act and who is granted conditional release without
supervised probation, or discharged upon payment of a fine, shall, prior to release or discharge, be informed of
the duty to register under the Act in open court by the court in which the person has been convicted, and the
court shall require the person to read and sign any form that may be required by the Department of Justice,
stating that the duty of the person to register has been explained to him or her.  If the court finds that it is in the
interest of the efficiency of the court, the court may assign the bailiff to require the person to read and sign
forms under the Act.  The court shall obtain the address where the person expects to reside upon release or
discharge and shall report within three days the address to the Department of Justice.  The court shall give one
copy of the form to the person, send one copy to the Department of Justice, and forward one copy to the
appropriate law enforcement agency or agencies having local jurisdiction where the person expects to reside
upon his or her discharge, parole, or release.
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(a) Any person who is required to register under the Act based on a misdemeanor conviction or juvenile
adjudication who willfully violates any requirement of the Act is guilty of a misdemeanor punishable by
imprisonment in a county jail not exceeding one year.

(b) Except as provided in subdivisions (f), (h), and (j), any person who is required to register under the Act
based on a felony conviction or juvenile adjudication who willfully violates any requirement of the Act or who
has a prior conviction or juvenile adjudication for the offense of failing to register under the Act and who
subsequently and willfully violates any requirement of the Act is guilty of a felony and shall be punished by
imprisonment in the state prison for 16 months, or two or three years.

(c) If probation is granted or if the imposition or execution of sentence is suspended, it shall be a condition of
the probation or suspension that the person serve at least 90 days in a county jail.  The penalty described in
subdivision (b) or this subdivision shall apply whether or not the person has been released on parole or has been
discharged from parole.

(d) Any person determined to be a mentally disordered sex offender or who has been found guilty in the guilt
phase of trial for an offense for which registration is required under the Act, but who has been found not guilty
by reason of insanity in the sanity phase of the trial, or who has had a petition sustained in a juvenile
adjudication for an offense for which registration is required pursuant to Section 290.008, but who has been
found not guilty by reason of insanity, who willfully violates any requirement of the Act is guilty of a
misdemeanor and shall be punished by imprisonment in a county jail not exceeding one year.  For any second
or subsequent willful violation of any requirement of the Act, the person is guilty of a felony and shall be
punished by imprisonment in the state prison for 16 months, or two or three years.

(e) If, after discharge from parole, the person is convicted of a felony or suffers a juvenile adjudication as
specified in this act, he or she shall be required to complete parole of at least one year, in addition to any other
punishment imposed under this section.  A person convicted of a felony as specified in this section may be
granted probation only in the unusual case where the interests of justice would best be served.  When probation
is granted under this act, the court shall specify on the record and shall enter into the minutes the circumstances
indicating that the interests of justice would best be served by the disposition.

(f) Any person who has ever been adjudicated a sexually violent predator, as defined in Section 6600 of the
Welfare and Institutions Code, and who fails to verify his or her registration every 90 days as required pursuant
to subdivision (b) of Section 290.012, shall be punished by imprisonment in the state prison, or in a county jail



not exceeding one year.

(g) Except as otherwise provided in subdivision (f), any person who is required to register or reregister pursuant
to Section 290.011 and willfully fails to comply with the requirement that he or she reregister no less than every
30 days is guilty of a misdemeanor and shall be punished by imprisonment in a county jail for at least 30 days,
but not exceeding six months.  A person who willfully fails to comply with the requirement that he or she
reregister no less than every 30 days shall not be charged with this violation more often than once for a failure
to register in any period of 90 days.  Any person who willfully commits a third or subsequent violation of the
requirements of Section 290.011 that he or she reregister no less than every 30 days shall be punished in
accordance with either subdivision (a) or (b).

(h) Any person who fails to provide proof of residence as required by paragraph (5) of subdivision (a) of
Section 290.015, regardless of the offense upon which the duty to register is based, is guilty of a misdemeanor
punishable by imprisonment in a county jail not exceeding six months.

(i) Any person who is required to register under the Act who willfully violates any requirement of the Act is
guilty of a continuing offense as to each requirement he or she violated.

(j) In addition to any other penalty imposed under this section, the failure to provide information required on
registration and reregistration forms of the Department of Justice, or the provision of false information, is a
crime punishable by imprisonment in a county jail for a period not exceeding one year.  Nothing in this
subdivision shall be construed to limit or prevent prosecution under any applicable provision of law.

(k) Whenever any person is released on parole or probation and is required to register under the Act but fails to
do so within the time prescribed, the parole authority or the court, as the case may be, shall order the parole or
probation of the person revoked.  For purposes of this subdivision, "parole authority" has the same meaning as
described in Section 3000.

CREDIT(S)
(Added by Stats.2007, c. 579 (S.B.172), § 26, eff. Oct. 13, 2007.  Amended by Stats.2009, c. 60 (S.B.668), § 1.)

Historical Notes

Historical And Statutory Notes

2009 Legislation
Stats.2009, c. 60 (S.B.668), in subd.(j), added the last sentence.
2008 Main Volume
For legislative intent and urgency effective provisions relating to Stats.2007, c. 579 (S.B.172), see

Historical and Statutory Notes under Penal Code § 290.
Derivation: Former § 290, added by Stats.1985, c. 1474, § 2, operative Jan. 1, 1988, amended by

Stats.1986, c. 1299, § 7; Stats.1987, c. 753, § 3; Stats.1987, c. 1418, § 3.1; Stats.1989, c. 1316, § 2;
Stats.1989, c. 1402, § 5; Stats.1989, c. 1407, § 4; Stats.1992, c. 197 (A.B.2297), § 1; Stats.1992, c.
695 (S.B.97), § 9, eff. Sept. 15, 1992; Stats.1993, c. 555 (A.B.191), § 1, eff. Sept. 28, 1993;
Stats.1993, c. 589 (A.B. 2211), § 109; Stats.1993, c. 595 (A.B.595), § 8; Stats.1994, c. 863
(A.B.3456), § 1; Stats.1994, c. 864 (A.B.1211), § 1; Stats.1994, c. 865 (A.B.3513), § 1; Stats.1994,
c. 867 (A.B.2500), § 2.7; Stats.1995, c. 91 (S.B.975), § 120; Stats.1995, c. 85 (A.B.173), § 1;
Stats.1995, c. 840 (S.B.295), § 2; Stats.1996, c. 908 (A.B.1562), § 2, eff. Sept. 25, 1996; Stats.1996,
c. 909 (S.B.1378), § 2; Stats.1997, c. 17 (S.B.947), § 96; Stats.1997, c. 80 (A.B.213), § 1;
Stats.1997, c. 817 (A.B.59), § 3; Stats.1997, c. 818 (A.B.1303), § 4; Stats.1997, c. 819 (S.B.314), §
1; Stats.1997, c. 820 (S.B.882), § 1; Stats.1997, c. 821 (A.B.290), § 3, eff. Oct. 9, 1997; Stats.1997,
c. 821 (A.B.290), § 3.5, eff. Oct. 9, 1997, operative Jan. 1, 1998; Stats.1998, c. 485 (A.B.2803), §
128-129; Stats.1998, c. 927 (A.B.796), § 1; Stats.1998, c. 928 (A.B.1927), § 1; Stats.1998, c. 929
(A.B.1745), § 1; Stats.1998, c. 930 (A.B.1078), § 1; Stats.1999, c. 83 (S.B.966), § 138; Stats.1999,



c. 576 (A.B.1193), § 1; Stats.1999, c. 730 (S.B.1275), § 1; Stats.1999, c. 901 (S.B.341), § 1.5;
Stats.2000, c. 240 (A.B.2502), § 1; Stats.2000, c. 287 (S.B.1955), § 7; Stats.2000, c. 648 (A.B.1340),
§ 1; Stats.2000, c. 649 (S.B.446), § 2.5; Stats.2001, c. 485 (A.B.1004), § 1; Stats.2001, c. 544
(A.B.4), § 1; Stats.2001, c. 843 (A.B.349), § 1.3; Stats.2002, c. 664 (A.B.3034), § 171; Stats.2002, c.
17 (S.B.836), § 1, eff. March 28, 2002; Stats.2003, c. 538 (S.B.356), § 1; Stats.2003, c. 540
(S.B.879), § 1; Stats.2003, c. 634 (A.B.1313), § 1.3, eff. Sept. 30, 2003; Stats.2004, c. 429
(A.B.2527), § 1; Stats.2004, c. 731 (S.B.1289), § 1; Stats.2004, c. 761 (A.B.2395), § 1.3; Stats.
2005, c. 704 (A.B.439), § 1; Stats.2005, c. 722 (A.B.1323), § 3, eff. Oct. 7, 2005; Stats.2005, c. 722
(A.B.1323), § 3.5, eff. Oct. 7, 2005, operative Jan. 1, 2006; Stats.2006, c. 538 (S.B.1852), § 500;
Stats.2006, c. 337 (S.B.1128), § 11, eff. Sept. 20, 2006.

Former § 290, added by Stats.1947, c. 1124, § 1, amended by Stats.1949, 1st Ex.Sess., c. 13, § 1;
Stats.1950, 1st Ex.Sess., c. 70, § 1; Stats.1953, c. 400, § 1; Stats.1955, c. 169, § 1; Stats.1961, c. 560,
§ 3; Stats.1961, c. 2147, § 8; Stats.1967, c. 716, § 1; Stats.1970, c. 1301, § 4; Stats.1972, c. 944, § 8;
Stats.1984, c. 1419, § 1; Stats.1985, c. 929, § 4; Stats.1985, c. 1474, § 1.

Research References

Cross References

Felonies, definition and penalties, see Penal Code §§ 17 and 18.
Misdemeanors, definition and penalties, see Penal Code §§ 17, 19 and 19.2.

Law Review And Journal Commentaries

Megan's Law or Sarah's Law?  A comparative analysis of public notification statutes in the United
States and England.  Meghann J. Dugan, 23 Loy.L.A.Int'l & Comp.L.Rev. 617 (2001).

2008 Main Volume

Notes Of Decisions

Construction and application 1

1. Construction and application

Reference in sex offender registration provision making violation of requirement a felony when underlying
offense was felony, to same statute's provision establishing misdemeanor of providing false information on
registration form, did not transform registration offense to "wobbler" that gave court discretion to impose either
felony or misdemeanor punishment on defendant who failed to notify of address change and whose underlying
offense was felony. People v. Gonzalez (App. 2 Dist. 2007) 56 Cal.Rptr.3d 909, 149 Cal.App.4th 304. Criminal
Law  27

Sex offenders may be convicted of violating both requirement that they register with appropriate law
enforcement authorities of changing their residence or location, and requirement that they, when they move,
inform law enforcement agency where they last registered of their new address or location. People v. Musovich
(App. 3 Dist. 2006) 42 Cal.Rptr.3d 62, 138 Cal.App.4th 983. Mental Health  469.5

Willful failure to update one's sex offender registration is a felony. People v. Sorden (2005) 29 Cal.Rptr.3d 777,
36 Cal.4th 65, 113 P.3d 565, rehearing denied, on remand 2005 WL 2462254, unpublished. Mental Health 
469.5

Defendant charged with failure to complete his annual registration as sex offender could not prevent jury, by
way of stipulation, from being informed of his status as sex offender; sex offender status was critical element of
offense, and failure to inform jury of defendant's status would hamper the People's coherent presentation of



remaining issues. People v. Cajina (App. 1 Dist. 2005) 26 Cal.Rptr.3d 171, 127 Cal.App.4th 929, review
denied. Criminal Law  661

In a prosecution for failure to register as a sex offender, the jury needs to be informed of the defendant's status
as a sex offender, but the jury need not be informed of the defendant's specific sex offense conviction. People v.
Cajina (App. 1 Dist. 2005) 26 Cal.Rptr.3d 171, 127 Cal.App.4th 929, review denied. Mental Health  469.5

Sex offenders registered in one county who move to another county within California without notifying any law
enforcement agency violate two statutory requirements: by not registering in the new county, and by not
informing authorities in the old county of the new address. People v. Britt (2004) 12 Cal.Rptr.3d 66, 32 Cal.4th
944, 87 P.3d 812. Criminal Law  29(5.5)

A sex offender is guilty of a felony only if he "willfully violates' the registration or notification provisions of
registration statute, which requires actual knowledge of the duty to register. People v. Jackson (App. 6 Dist.
2003) 1 Cal.Rptr.3d 253, 109 Cal.App.4th 1625. Mental Health  469.5

Failure to comply with sex offender registration law constitutes a penal offense. People v. Franklin (1999) 84
Cal.Rptr.2d 241, 20 Cal.4th 249, 975 P.2d 30. Mental Health  469.5

Offense of failure to register as a sex offender based on commission of certain enumerated crimes is a felony.
People v. Prothero (App. 3 Dist. 1997) 66 Cal.Rptr.2d 779, 57 Cal.App.4th 126, review denied. Criminal Law

 27

§ 290.019. Relief from duty to register for decriminalized sex offenses; procedure for obtaining 
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(a) Notwithstanding any other section in the Act, a person who was convicted before January 1, 1976, under
subdivision (a) of Section 286, or Section 288a, shall not be required to register pursuant to the Act for that
conviction if the conviction was for conduct between consenting adults that was decriminalized by Chapter 71
of the Statutes of 1975 or Chapter 1139 of the Statutes of 1976.  The Department of Justice shall remove that
person from the Sex Offender Registry, and the person is discharged from his or her duty to register pursuant to
either of the following procedures:

(1) The person submits to the Department of Justice official documentary evidence, including court records or
police reports, that demonstrate that the person's conviction pursuant to either of those sections was for conduct
between consenting adults that was decriminalized.

(2) The person submits to the department a declaration stating that the person's conviction pursuant to either of
those sections was for consensual conduct between adults that has been decriminalized.  The declaration shall
be confidential and not a public record, and shall include the person's name, address, telephone number, date of
birth, and a summary of the circumstances leading to the conviction, including the date of the conviction and
county of the occurrence.

(b) The department shall determine whether the person's conviction was for conduct between consensual adults
that has been decriminalized.  If the conviction was for consensual conduct between adults that has been
decriminalized, and the person has no other offenses for which he or she is required to register pursuant to the
Act, the department shall, within 60 days of receipt of those documents, notify the person that he or she is
relieved of the duty to register, and shall notify the local law enforcement agency with which the person is
registered that he or she has been relieved of the duty to register.  The local law enforcement agency shall
remove the person's registration from its files within 30 days of receipt of notification.  If the documentary or
other evidence submitted is insufficient to establish the person's claim, the department shall, within 60 days of
receipt of those documents, notify the person that his or her claim cannot be established, and that the person
shall continue to register pursuant to the Act.  The department shall provide, upon the person's request, any



information relied upon by the department in making its determination that the person shall continue to register
pursuant to the Act.  Any person whose claim has been denied by the department pursuant to this subdivision
may petition the court to appeal the department's denial of the person's claim.
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(A.B.4), § 1; Stats.2001, c. 843 (A.B.349), § 1.3; Stats.2002, c. 664 (A.B.3034), § 171; Stats.2002, c.
17 (S.B.836), § 1, eff. March 28, 2002; Stats.2003, c. 538 (S.B.356), § 1; Stats.2003, c. 540
(S.B.879), § 1; Stats.2003, c. 634 (A.B.1313), § 1.3, eff. Sept. 30, 2003; Stats.2004, c. 429
(A.B.2527), § 1; Stats.2004, c. 731 (S.B.1289), § 1; Stats.2004, c. 761 (A.B.2395), § 1.3; Stats.
2005, c. 704 (A.B.439), § 1; Stats.2005, c. 722 (A.B.1323), § 3, eff. Oct. 7, 2005; Stats.2005, c. 722
(A.B.1323), § 3.5, eff. Oct. 7, 2005, operative Jan. 1, 2006; Stats.2006, c. 538 (S.B.1852), § 500;
Stats.2006, c. 337 (S.B.1128), § 11, eff. Sept. 20, 2006.

Former § 290, added by Stats.1947, c. 1124, § 1, amended by Stats.1949, 1st Ex.Sess., c. 13, § 1;
Stats.1950, 1st Ex.Sess., c. 70, § 1; Stats.1953, c. 400, § 1; Stats.1955, c. 169, § 1; Stats.1961, c. 560,
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Stats.1984, c. 1419, § 1; Stats.1985, c. 929, § 4; Stats.1985, c. 1474, § 1.
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§ 290.020. Release of registrant on temporary assignment for firefighting or disaster control; notice to
local law enforcement agency 

     •     Historical Notes     •     Research References

In any case in which a person who would be required to register pursuant to the Act for a felony conviction is to
be temporarily sent outside the institution where he or she is confined on any assignment within a city or county
including firefighting, disaster control, or of whatever nature the assignment may be, the local law enforcement
agency having jurisdiction over the place or places where the assignment shall occur shall be notified within a
reasonable time prior to removal from the institution.  This section shall not apply to any person who is
temporarily released under guard from the institution where he or she is confined.

CREDIT(S)
(Added by Stats.2007, c. 579 (S.B.172), § 28, eff. Oct. 13, 2007.)
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Stats.1989, c. 1402, § 5; Stats.1989, c. 1407, § 4; Stats.1992, c. 197 (A.B.2297), § 1; Stats.1992, c.
695 (S.B.97), § 9, eff. Sept. 15, 1992; Stats.1993, c. 555 (A.B.191), § 1, eff. Sept. 28, 1993;
Stats.1993, c. 589 (A.B. 2211), § 109; Stats.1993, c. 595 (A.B.595), § 8; Stats.1994, c. 863
(A.B.3456), § 1; Stats.1994, c. 864 (A.B.1211), § 1; Stats.1994, c. 865 (A.B.3513), § 1; Stats.1994,
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§ 290.021. Statements, fingerprints, and photographs of registrants; inspection limited to peace officers
and other law enforcement officers 

     •     Historical Notes     •     Research References

Except as otherwise provided by law, the statements, photographs, and fingerprints required by the Act shall not
be open to inspection by the public or by any person other than a regularly employed peace officer or other law
enforcement officer.

CREDIT(S)
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§ 290.022. Department of Justice; renovation of Violent Crime Information Network (VCIN) by specified
date 

     •     Historical Notes     •     Research References

On or before July 1, 2010, the Department of Justice shall renovate the VCIN to do the following:

(1) Correct all software deficiencies affecting data integrity and include designated data fields for all mandated
sex offender data.

(2) Consolidate and simplify program logic, thereby increasing system performance and reducing system
maintenance costs.

(3) Provide all necessary data storage, processing, and search capabilities.

(4) Provide law enforcement agencies with full Internet access to all sex offender data and photos.

(5) Incorporate a flexible design structure to readily meet future demands for enhanced system functionality,
including public Internet access to sex offender information pursuant to Section 290.46.
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§ 290.023. Scope of Sex Offender Registration Act; retroactive application 

     •     Historical Notes     •     Research References

The registration provisions of the Act are applicable to every person described in the Act, without regard to
when his or her crime or crimes were committed or his or her duty to register pursuant to the Act arose, and to
every offense described in the Act, regardless of when it was committed.
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§ 290.01. Students or employees of universities, colleges, community colleges, or other institutions of
higher learning; additional registration requirements; release of information to campus community 

     •     Historical Notes     •     Research References

(a)(1) Commencing October 28, 2002, every person required to register pursuant to Sections 290 to 290.009,
inclusive, of the Sex Offender Registration Act who is enrolled as a student of any university, college,
community college, or other institution of higher learning, or is, with or without compensation, a full-time or
part-time employee of that university, college, community college, or other institution of higher learning, or is
carrying on a vocation at the university, college, community college, or other institution of higher learning, for
more than 14 days, or for an aggregate period exceeding 30 days in a calendar year, shall, in addition to the
registration required by the Sex Offender Registration Act, register with the campus police department within
five working days of commencing enrollment or employment at that university, college, community college, or
other institution of higher learning, on a form as may be required by the Department of Justice.  The terms
"employed or carries on a vocation" include employment whether or not financially compensated, volunteered,
or performed for government or educational benefit.  The registrant shall also notify the campus police



department within five working days of ceasing to be enrolled or employed, or ceasing to carry on a vocation, at
the university, college, community college, or other institution of higher learning.

(2) For purposes of this section, a campus police department is a police department of the University of
California, California State University, or California Community College, established pursuant to Section
72330, 89560, or 92600 of the Education Code, or is a police department staffed with deputized or appointed
personnel with peace officer status as provided in Section 830.6 of the Penal Code and is the law enforcement
agency with the primary responsibility for investigating crimes occurring on the college or university campus
on which it is located.

(b) If the university, college, community college, or other institution of higher learning has no campus police
department, the registrant shall instead register pursuant to subdivision (a) with the police of the city in which
the campus is located or the sheriff of the county in which the campus is located if the campus is located in an
unincorporated area or in a city that has no police department, on a form as may be required by the Department
of Justice.  The requirements of subdivisions (a) and (b) are in addition to the requirements of the Sex Offender
Registration Act.

(c) A first violation of this section is a misdemeanor punishable by a fine not to exceed one thousand dollars
($1,000).  A second violation of this section is a misdemeanor punishable by imprisonment in a county jail for
not more than six months, by a fine not to exceed one thousand dollars ($1,000), or by both that imprisonment
and fine.  A third or subsequent violation of this section is a misdemeanor punishable by imprisonment in a
county jail for not more than one year, by a fine not exceeding one thousand dollars ($1,000), or by both that
imprisonment and fine.

(d)(1)(A) The following information regarding a registered sex offender on campus as to whom information
shall not be made available to the public via the Internet Web site as provided in Section 290.46 may be
released to members of the campus community by any campus police department or, if the university, college,
community college, or other institution of higher learning has no police department, the police department or
sheriff's department with jurisdiction over the campus, and any employees of those agencies, as required by
Section 1092(f)(1)(I) of Title 20 of the United States Code:

(i) The offender's full name.

(ii) The offender's known aliases.

(iii) The offender's gender.

(iv) The offender's race.

(v) The offender's physical description.

(vi) The offender's photograph.

(vii) The offender's date of birth.

(viii) Crimes resulting in registration under Section 290.

(ix) The date of last registration or reregistration.

(B) The authority provided in this subdivision is in addition to the authority of a peace officer or law
enforcement agency to provide information about a registered sex offender pursuant to Section 290.45, and
exists notwithstanding Section 290.021 or any other provision of law.

(2) Any law enforcement entity and employees of any law enforcement entity listed in paragraph (1) shall be
immune from civil or criminal liability for good faith conduct under this subdivision.

(3) Nothing in this subdivision shall be construed to authorize campus police departments or, if the university,
college, community college, or other institution has no police department, the police department or sheriff's



department with jurisdiction over the campus, to make disclosures about registrants intended to reach persons
beyond the campus community.

(4)(A) Before being provided any information by an agency pursuant to this subdivision, a member of the
campus community who requests that information shall sign a statement, on a form provided by the Department
of Justice, stating that he or she is not a registered sex offender, that he or she understands the purpose of the
release of information is to allow members of the campus community to protect themselves and their children
from sex offenders, and that he or she understands it is unlawful to use information obtained pursuant to this
subdivision to commit a crime against any registrant or to engage in illegal discrimination or harassment of any
registrant.  The signed statement shall be maintained in a file in the agency's office for a minimum of five years.

(B) An agency disseminating printed information pursuant to this subdivision shall maintain records of the
means and dates of dissemination for a minimum of five years.

(5) For purposes of this subdivision, "campus community" means those persons present at, and those persons
regularly frequenting, any place associated with an institution of higher education, including campuses;
administrative and educational offices; laboratories; satellite facilities owned or utilized by the institution for
educational instruction, business, or institutional events; and public areas contiguous to any campus or facility
that are regularly frequented by students, employees, or volunteers of the campus.

CREDIT(S)
(Added by Stats.2001, c. 544 (A.B.4), § 2.  Amended by Stats.2003, c. 634 (A.B.1313), § 2, eff. Sept. 30, 2003;
Stats.2004, c. 405 (S.B.1796), § 7; Stats.2005, c. 722 (A.B.1323), § 4, eff. Oct. 7, 2005; Stats.2007, c. 579
(S.B.172), § 32, eff. Oct. 13, 2007.)

Historical Notes

Historical And Statutory Notes

2008 Main Volume
Stats.2003, c. 634 (A.B.1313), in subd.(a), designated par.(1) and added par.(2); in subd.(b), in the first

sentence, substituted "in which" for "where"; and added subd.(d).  Subject matter of added
provisions was formerly contained at Penal Code § 290.

Sections 5 and 6 of Stats.2003, c. 634 (A.B.1313), provide:
"SEC. 5. The Department of Justice may develop a training program for police, sheriffs, and campus

police departments explaining how information specified in paragraph (1) of subdivision (d) of
Section 290.01 of the Penal Code may be disclosed.

"SEC. 6. It is the intent of the Legislature in enacting this act to ensure that California universities,
colleges, community colleges, and other institutions of higher learning maintain full eligibility
for federal funds by complying with the provisions of Section 1092(f)(1)(I) of Title 20 of the
United States Code."

Section 11 of Stats.2003, c. 634 (A.B.1313), provides:
"SEC. 11. This act is an urgency statute necessary for the immediate preservation of the public

peace, health, or safety within the meaning of Article IV of the Constitution and shall go into
immediate effect.  The facts constituting the necessity are:

"In order to ensure that California is in full compliance with the Jacob Wetterling Crimes Against
Children and Sexually Violent Offender Registration Act and the Higher Education Act of 1965,
as amended by the Campus Sex Crimes Prevention Act, it is necessary that this act take effect
immediately."

Stats.2004, c. 405 (S.B.1796), in subd.(d)(1)(B), substituted "subdivisions (a) and (b) of Section 290.45"
for "subdivisions (m) and (n) of Section 290".

Subordination of legislation by Stats.2004, c. 405 (S.B.1796), to other 2004 legislation and cost
reimbursement provisions, see Historical and Statutory Notes under Evidence Code § 912.



Stats.2005, c. 722 (A.B.1323), in subd.(d)(1)(A), substituted "as to whom information shall not be made
available to the public via the Internet Web site as provided in Section 290.46" for who is not
described in paragraph 91) of subdivision (a) of Section 290.4"; and, in subd.(d)(1)(B), substituted
"pursuant to Section 290.45, and exists notwithstanding subdivision (i) of Section 290" for "pursuant
to subdivisions (a) and (b) of Section 290.45 and subdivision (a) of Section 290.4, and exists
notwithstanding subdivision (i) of Section 290, subdivision (c) of Section 290.4,".

Sections 12 to 15 of Stats.2005, c. 722 (A.B.1323), provide:
"SEC. 12. The Legislature finds and declares the following:
"(a) The findings and declarations made by the Legislature in Section 1 of Chapter 908 of the

Statutes of 1996, which enacted California's law relating to public notification regarding
registered sex offenders, also apply to public notification made via the Internet Web site
mandated by this section.

"(b) Releasing the home addresses and other information pertaining to specified registered sex
offenders is not intended to further punish them for their offenses, but to allow the public to be
aware of their presence in the community and take appropriate and lawful safety precautions on
behalf of themselves and their children.

"(c) The notice concerning sex offender information required by Section 2079.10a of the Civil Code
is not expected to change immediately upon the effective date of this act or immediately upon
the notification to the Secretary of State pursuant to Section 290.47 of the Penal Code, as added
by this act.  It is expected that forms accompanying real estate transactions may reflect the notice
in the prior law for a reasonable period following those dates.

"SEC. 13. Section 3.5 of this bill incorporates amendments to Section 290 of the Penal Code
proposed by both this bill and AB 439 [Stats.2005, c. 704].  It shall only become operative if (1)
both bills are enacted and become effective on or before January 1, 2006, but this bill becomes
operative first, (2) each bill amends Section 290 of the Penal Code, and (3) this bill is enacted
after AB 439 [Stats.2005, c. 704], in which case Section 290 of the Penal Code, as amended by
Section 3 of this bill, shall remain operative only until the operative date of AB 439 [Stats.2005,
c. 704], at which time Section 3.5 of this bill shall become operative.

"SEC. 14. No reimbursement is required by this act pursuant to Section 6 of Article XIII B of the
California Constitution because the only costs that may be incurred by a local agency or school
district will be incurred because this act creates a new crime or infraction, eliminates a crime or
infraction, or changes the penalty for a crime or infraction, within the meaning of Section 17556
of the Government Code, or changes the definition of a crime within the meaning of Section 6 of
Article XIII B of the California Constitution.

"SEC. 15. This act is an urgency statute necessary for the immediate preservation of the public
peace, health, or safety within the meaning of Article IV of the Constitution and shall go into
immediate effect.  The facts constituting the necessity are:

"In order to assure that members of the public have adequate information about the identities and
locations of sex offenders who may put them and their families at risk, it is necessary that this
act take effect immediately."

Stats.2007, c. 579 (S.B.172), in subd.(a)(1), substituted "pursuant to Sections 290 to 290.009, inclusive,
of the Sex Offender Registration Act" for "under Section 290", and "the Sex Offender Registration
Act" for "Section 290"; in subd.(b), substituted "the Sex Offender Registration Act" for "Section
290"; and in subd.(d)(1)(B), substituted "Section 290.021" for "subdivision (i) of Section 290".

Sections 52 and 53 of Stats.2007, c. 579 (S.B.172), provide:
"SEC. 52. It is the intent of the Legislature that any reference to Section 290 of the Penal Code that

appears in any other provision of a bill enacted during the 2007-08 Regular Session be construed
to refer to a corresponding provision of Section 290 of the Penal Code as renumbered by this act.

"SEC. 53. This act is an urgency statute necessary for the immediate preservation of the public
peace, health, or safety within the meaning of Article IV of the Constitution and shall go into
immediate effect.  The facts constituting the necessity are:

"In order to ensure that conforming changes are made to laws relating to sex offenders, it is



necessary that this act take effect immediately."

Research References

Cross References

Misdemeanors, definition and penalties, see Penal Code §§ 17, 19 and 19.2.

Law Review And Journal Commentaries

Megan's Law or Sarah's Law?  A comparative analysis of public notification statutes in the United
States and England.  Meghann J. Dugan, 23 Loy.L.A.Int'l & Comp.L.Rev. 617 (2001).

Review of Selected 2001 California Legislation (A new safe haven: The expansion of sex offender
registration on campus).  Dorothy B. Osuna, 33 McGeorge L.Rev. 239 (2002).

2008 Main Volume

§ 290.02. Preventing use of publicly-funded prescription drugs or therapies to treat erectile dysfunction
in convicted sex offenders; information disclosure 

     •     Historical Notes     •     Research References

(a) Notwithstanding any other law, the Department of Justice shall identify the names of persons required to
register pursuant to Section 290 from a list of persons provided by the requesting agency, and provide those
names and other information necessary to verify proper identification, to any state governmental entity
responsible for authorizing or providing publicly funded prescription drugs or other therapies to treat erectile
dysfunction of those persons.  State governmental entities shall use information received pursuant to this section
to protect public safety by preventing the use of prescription drugs or other therapies to treat erectile
dysfunction by convicted sex offenders.

(b) Use or disclosure of the information disclosed pursuant to this section is prohibited for any purpose other
than that authorized by this section or Section 14133.225 of the Welfare and Institutions Code.  The Department
of Justice may establish a fee for requests, including all actual and reasonable costs associated with the service.

(c) Notwithstanding any other provision of law, any state governmental entity that is responsible for authorizing
or providing publicly funded prescription drugs or other therapies to treat erectile dysfunction may use the sex
offender database authorized by Section 290.46 to protect public safety by preventing the use of those drugs or
therapies for convicted sex offenders.

CREDIT(S)
(Added by Stats.2005, c. 469 (A.B.522), § 2, eff. Oct. 4, 2005.)

Historical Notes

Historical And Statutory Notes

2008 Main Volume
For urgency effective provisions relating to Stats.2005, c. 469 (A.B.522), see Historical and Statutory

Notes under Health and Safety Code § 1261.6.

Research References

Cross References



Prohibition on use of public funds to provide erectile dysfunction treatments to sex offenders, see
Welfare and Institutions Code § 14133.225.

Law Review And Journal Commentaries

Megan's Law or Sarah's Law?  A comparative analysis of public notification statutes in the United
States and England.  Meghann J. Dugan, 23 Loy.L.A.Int'l & Comp.L.Rev. 617 (2001).
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Title 16. General Provisions

§ 667.9. Conviction of certain crimes against persons 65 years of age or older, blind, deaf,
developmentally disabled, paraplegic, quadriplegic, or under the age of 14 years; prior conviction;
sentence enhancements 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) Any person who commits one or more of the crimes specified in subdivision (c) against a person who is 65
years of age or older, or against a person who is blind, deaf, developmentally disabled, a paraplegic, or a
quadriplegic, or against a person who is under the age of 14 years, and that disability or condition is known or
reasonably should be known to the person committing the crime, shall receive a one-year enhancement for each
violation.

(b) Any person who commits a violation of subdivision (a) and who has a prior conviction for any of the
offenses specified in subdivision (c), shall receive a two-year enhancement for each violation in addition to the
sentence provided under Section 667.

(c) Subdivisions (a) and (b) apply to the following crimes:

(1) Mayhem, in violation of Section 203 or 205.

(2) Kidnapping, in violation of Section 207, 209, or 209.5.

(3) Robbery, in violation of Section 211.

(4) Carjacking, in violation of Section 215.

(5) Rape, in violation of paragraph (2) or (6) of subdivision (a) of Section 261.

(6) Spousal rape, in violation of paragraph (1) or (4) of subdivision (a) of Section 262.

(7) Rape, spousal rape, or sexual penetration in concert, in violation of Section 264.1.

(8) Sodomy, in violation of paragraph (2) or (3) of subdivision (c), or subdivision (d), of Section 286.

(9) Oral copulation, in violation of paragraph (2) or (3) of subdivision (c), or subdivision (d), of Section 288a.

(10) Sexual penetration, in violation of subdivision (a) of Section 289.

(11) Burglary of the first degree, as defined in Section 460, in violation of Section 459.

(d) As used in this section, "developmentally disabled" means a severe, chronic disability of a person, which is
all of the following:

(1) Attributable to a mental or physical impairment or a combination of mental and physical impairments.



(2) Likely to continue indefinitely.

(3) Results in substantial functional limitation in three or more of the following areas of life activity:

(A) Self-care.

(B) Receptive and expressive language.

(C) Learning.

(D) Mobility.

(E) Self-direction.

(F) Capacity for independent living.

(G) Economic self-sufficiency.

CREDIT(S)
(Added by Stats.1985, c. 1086, § 2.  Amended by Stats.1986, c. 1299, § 9; Stats.1987, c. 1462, § 1; Stats.1992,
c. 265 (S.B.1288), § 2; Stats.1992, c. 741 (A.B.1611), § 1.5; Stats.1993, c. 610 (A.B.6), § 12, eff. Oct. 1, 1993;
Stats.1993, c. 611 (S.B.60), § 13, eff. Oct. 1, 1993; Stats.1994, c. 224 (S.B.1436), § 1; Stats.1994, c. 1188
(S.B.59), § 9; Stats.1999, c. 569 (A.B.313), § 1.)

Historical Notes

Historical And Statutory Notes

1999 Legislation
Stats.1999, c. 569 (A.B.313) rewrote the section, which formerly read:
"(a) Any person who commits one or more of the crimes listed in subdivision (c) against a person who is

65 years of age or older, or against a person who is blind, a paraplegic, or a quadriplegic, or against a
person who is under the age of 14 years, and that disability or condition is known or reasonably
should be known to the person committing the crime, shall receive a one-year enhancement for each
violation in addition to the sentence provided under Section 667.

"(b) Any person who has a prior conviction for any of the offenses listed in subdivision (c), and who
commits one or more of the crimes listed in that subdivision against a person who is 65 years of age
or older, or against a person who is blind, deaf, developmentally disabled, a paraplegic, or a
quadriplegic, or against a person who is under the age of 14 years, and that disability or condition is
known or reasonably should be known to the person committing the crime, shall receive a two-year
enhancement for each violation in addition to the sentence provided under Section 667.

"(c) Subdivisions (a) and (b) apply to the following crimes:
"(1) Robbery, in violation of Section 211.
"(2) Kidnapping, in violation of Section 207.
"(3) Kidnapping, in violation of Section 209.
"(4) Rape by force, violence, or fear of immediate and unlawful bodily injury on the victim or another

person in violation of paragraph (2) or (6) of subdivision (a) of Section 261 or paragraph (1) or (4)
of subdivision (a) of Section 262.

"(5) Sodomy or oral copulation by force, violence, duress, menace, or fear of immediate and unlawful
bodily injury on the victim or another person in violation of Section 286 or 288a.

"(6) Mayhem, as defined in Section 203.
"(7) Carjacking, in violation of Section 215.
"(8) Kidnapping, in violation of Section 209.5.
"(9) Burglary of the first degree, as defined in Section 460.
"(d) The existence of any fact which would bring a person under subdivision (a) or (b) shall be alleged



in the information or indictment and either admitted by the defendant in open court, or found to be
true by the jury trying the issue of guilt or by the court where guilt is established by plea of guilty or
nolo contendere or by trial by the court sitting without a jury.

"(e) As used in this section, "developmentally disabled' means a severe, chronic disability of a person,
which is all of the following:

"(1) Attributable to a mental or physical impairment or a combination of mental and physical
impairments.

"(2) Likely to continue indefinitely.
"(3) Results in substantial functional limitation in three or more of the following areas of life activity:
"(A) Self-care.
"(B) Receptive and expressive language.
"(C) Learning.
"(D) Mobility.
"(E) Self-direction.
"(F) Capacity for independent living.
"(G) Economic self-sufficiency."
Section 2 of Stats.1999, c. 569 (A.B.313), provides:
"(a) In deleting the reference to Section 667 in subdivision (a) of Section 667.9 of the Penal Code, the

Legislature recognizes that subdivision (a) does not require a prior conviction and that the reference
to Section 667 is, therefore, surplusage.

"(b) In repealing the specific provision in subdivision (d) of Section 667.9 of the Penal Code, it is not
the intent of the Legislature to alter the application of the general provision of subdivision (e) of
Section 1170.1 of the Penal Code to the enhancements provided in that section."

1999 Main Volume
Section 1 of Stats.1985, c. 1086, provides:
"It is the intent of the Legislature that the enhancements provided in Sections 12022.7 and 12022.8 shall

be imposed in addition to any enhancement provided in Section 667.9 or 667.10."
The 1986 amendment inserted "violence," following "Rape by force" and "on the victim or another

person" following "unlawful bodily injury" in subd.(b)(4); and substituted "or fear of immediate and
unlawful bodily injury on the victim or another person" for "or threat of great bodily harm" in
subd.(b)(5).

The 1987 amendment added subd.(b)(7).
The 1992 amendment inserted a new subd.(a) providing for a one-year sentence enhancement for certain

crimes; redesignated former subds.(a) through (c) as subds.(b) through (d); made corresponding
changes throughout; substituted references to subds.(a) and (b) for references to subd.(a) in subds.(c)
and (d); inserted the reference to the deaf and developmentally disabled in subd.(b); added subd.(e)
defining developmentally disabled; and made nonsubstantive changes throughout.

Under the provisions of § 2 of Stats.1992, c. 741, the 1992 amendments of this section by c. 265 and c.
741 were given effect and incorporated in the form set forth in § 1.5 of c. 741.  An amendment of
this section by § 1 of Stats.1992, c. 741, failed to become operative under the provisions of § 2 of
that Act.

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

The 1993 amendment by c. 611, in subd.(a), substituted "(8)" for "(6)"; in subd.(c)(4), substituted
"paragraph (2) of subdivision (a)" for "subdivision (2)"; inserted subd.(c)(7) relating to carjacking;
and redesignated former subd.(c)(7) as subd.(c)(8).

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

Amendment of this section by § 13.5 of Stats.1993, c. 611, failed to become operative under the
provisions of § 46 of that Act.

Amendment of this section by § 12.5 of Stats.1993, c. 610, failed to become operative under the
provisions of § 41 of that Act.



The 1994 amendment, in subd.(a), deleted "paragraphs (1) to (8), inclusive, of" following "crimes listed
in"; in subd.(c)(c), deleted "for ransom, extortion, or robbery" following "Kidnapping"; in
subd.(c)(4), inserted "or (6)" following "paragraph (2)" and added "or paragraph (1) or (4) of
subdivision (a) of Section 262"; in subd.(c), inserted a new par.(8), relating to kidnapping and
redesignated par.(8) as par.(9).

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

Research References

Cross References

Bail schedule, alleged facts requiring assignment of additional bail in adoption of uniform
countywide schedule, see Penal Code § 1269b.

Law Review And Journal Commentaries

Review of Selected 1992 California Legislation. 24 Pac.L.J. 793 (1993).
Review of Selected 1993 California Legislation. 25 Pac.L.J. 513 (1994).
Review of Selected 1994 California Legislation.  26 Pac.L.J. 202 (1995).

Collateral References:

Criminal assault or battery statutes making attack on elderly person a special or aggravated offense.
73 ALR4th 1123.

Notes Of Decisions

Construction and application 2
First time offenders 4
Knowledge 3
Recidivists 5
Stay of enhancements 6
Validity 1

1. Validity

Statutory sentence enhancement for defendant who has prior conviction of one of specified felonies and who
commits one of specified felonies against person 65 years of age or older was not unconstitutionally vague
insofar as it permitted enhancement in absence of actual knowledge if victim's age reasonably should have been
known to defendant. People v. Smith (App. 4 Dist. 1993) 16 Cal.Rptr.2d 820, 13 Cal.App.4th 1182, review
denied. Sentencing And Punishment  1210

2. Construction and application

Trial court properly imposed four full-term sentence enhancements upon determination that four of recidivist's
residential robbery convictions were for crimes committed against vulnerable victims; statute providing that
one-third enhancements be imposed on consecutive terms did not include vulnerable victim enhancements, and
thus was not applicable. People v. Jones (App. 2 Dist. 1993) 16 Cal.Rptr.2d 60, 12 Cal.App.4th 1106, modified.
Sentencing And Punishment  1421

3. Knowledge

Victim's appearance at trial sufficiently established that victim's age reasonably should have been known to



defendant to support enhancement of defendant's sentence on ground that he was a prior offender and his
present offense was committed against victim who was at least 65 years old, although prosecutor did not note
for record any physical characteristics indicating victim's age other than fact that her hair was gray; it would be
presumed, in support of judgment, that jury could reasonably deduce from victim's physical appearance that
defendant reasonably should have known that she was at least 65 years old. People v. Smith (App. 4 Dist. 1993)
16 Cal.Rptr.2d 820, 13 Cal.App.4th 1182, review denied. Sentencing And Punishment  323

4. First time offenders

Defenseless victim sentence enhancement applied to first time offender such as defendant; predicate sentence
for prior serious felony was not required for application of defenseless victim enhancement. People v. Huricks
(App. 2 Dist. 1995) 38 Cal.Rptr.2d 592, 32 Cal.App.4th 1201, review denied. Sentencing And Punishment 
102; Sentencing And Punishment  121

5. Recidivists

Vulnerable victim sentence enhancement may only be imposed in addition to enhancement under statute
applicable to recidivist convicted of prior serious felonies; it may not be applied in addition to enhancement
under statute applicable to sexual offense recidivists. People v. Jones (App. 2 Dist. 1993) 16 Cal.Rptr.2d 60, 12
Cal.App.4th 1106, modified. Sentencing And Punishment  1400; Sentencing And Punishment  1422

6. Stay of enhancements

In sentencing defendant for robbery, trial court erred in believing that it lacked authority to stay enhancements
for prior offense, and thus, defendant was entitled to resentencing, where statements at sentencing implied that
trial court would have stricken enhancements if it thought that it had such authority. People v. Luckett (App. 1
Dist. 1996) 56 Cal.Rptr.2d 37, 48 Cal.App.4th 1214, review denied. Criminal Law  1181.5(8); Sentencing
And Punishment  1207

Part 2. Of Criminal Procedure

Title 3. Additional Provisions Regarding Criminal Procedure

Chapter 4.5. Peace Officers

§ 830.3. Peace officers; employing agencies; authority 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The following persons are peace officers whose authority extends to any place in the state for the purpose of
performing their primary duty or when making an arrest pursuant to Section 836 as to any public offense with
respect to which there is immediate danger to person or property, or of the escape of the perpetrator of that
offense, or pursuant to Section 8597 or 8598 of the Government Code.  These peace officers may carry firearms
only if authorized and under those terms and conditions as specified by their employing agencies:

(a) Persons employed by the Division of Investigation of the Department of Consumer Affairs and investigators
of the Medical Board of California and the Board of Dental Examiners, who are designated by the Director of
Consumer Affairs, provided that the primary duty of these peace officers shall be the enforcement of the law as



that duty is set forth in Section 160 of the Business and Professions Code.

(b) Voluntary fire wardens designated by the Director of Forestry and Fire Protection pursuant to Section 4156
of the Public Resources Code, provided that the primary duty of these peace officers shall be the enforcement of
the law as that duty is set forth in Section 4156 of that code.

(c) Employees of the Department of Motor Vehicles designated in Section 1655 of the Vehicle Code, provided
that the primary duty of these peace officers shall be the enforcement of the law as that duty is set forth in
Section 1655 of that code.

(d) Investigators of the California Horse Racing Board designated by the board, provided that the primary duty
of these peace officers shall be the enforcement of Chapter 4 (commencing with Section 19400) of Division 8
of the Business and Professions Code and Chapter 10 (commencing with Section 330) of Title 9 of Part 1 of this
code.

(e) The State Fire Marshal and assistant or deputy state fire marshals appointed pursuant to Section 13103 of
the Health and Safety Code, provided that the primary duty of these peace officers shall be the enforcement of
the law as that duty is set forth in Section 13104 of that code.

(f) Inspectors of the food and drug section designated by the chief pursuant to subdivision (a) of Section 106500
of the Health and Safety Code, provided that the primary duty of these peace officers shall be the enforcement
of the law as that duty is set forth in Section 106500 of that code.

(g) All investigators of the Division of Labor Standards Enforcement designated by the Labor Commissioner,
provided that the primary duty of these peace officers shall be the enforcement of the law as prescribed in
Section 95 of the Labor Code.

(h) All investigators of the State Departments of Health Care Services, Public Health, Social Services, Mental
Health, and Alcohol and Drug Programs, the Department of Toxic Substances Control, the Office of Statewide
Health Planning and Development, and the Public Employees' Retirement System, provided that the primary
duty of these peace officers shall be the enforcement of the law relating to the duties of his or her department or
office.  Notwithstanding any other provision of law, investigators of the Public Employees' Retirement System
shall not carry firearms.

(i) The Chief of the Bureau of Fraudulent Claims of the Department of Insurance and those investigators
designated by the chief, provided that the primary duty of those investigators shall be the enforcement of
Section 550.

(j) Employees of the Department of Housing and Community Development designated under Section 18023 of
the Health and Safety Code, provided that the primary duty of these peace officers shall be the enforcement of
the law as that duty is set forth in Section 18023 of that code.

(k) Investigators of the office of the Controller, provided that the primary duty of these investigators shall be the
enforcement of the law relating to the duties of that office.  Notwithstanding any other law, except as authorized
by the Controller, the peace officers designated pursuant to this subdivision shall not carry firearms.

(l) Investigators of the Department of Corporations designated by the Commissioner of Corporations, provided
that the primary duty of these investigators shall be the enforcement of the provisions of law administered by
the Department of Corporations.  Notwithstanding any other provision of law, the peace officers designated
pursuant to this subdivision shall not carry firearms.

(m) Persons employed by the Contractors State License Board designated by the Director of Consumer Affairs
pursuant to Section 7011.5 of the Business and Professions Code, provided that the primary duty of these
persons shall be the enforcement of the law as that duty is set forth in Section 7011.5, and in Chapter 9
(commencing with Section 7000) of Division 3, of that code.  The Director of Consumer Affairs may designate
as peace officers not more than 12 persons who shall at the time of their designation be assigned to the special



investigations unit of the board.  Notwithstanding any other provision of law, the persons designated pursuant
to this subdivision shall not carry firearms.

(n) The Chief and coordinators of the Law Enforcement Branch of the California Emergency Management
Agency.

(o) Investigators of the office of the Secretary of State designated by the Secretary of State, provided that the
primary duty of these peace officers shall be the enforcement of the law as prescribed in Chapter 3
(commencing with Section 8200) of Division 1 of Title 2 of, and Section 12172.5 of, the Government Code.
Notwithstanding any other provision of law, the peace officers designated pursuant to this subdivision shall not
carry firearms.

(p) The Deputy Director for Security designated by Section 8880.38 of the Government Code, and all lottery
security personnel assigned to the California State Lottery and designated by the director, provided that the
primary duty of any of those peace officers shall be the enforcement of the laws related to assuring the integrity,
honesty, and fairness of the operation and administration of the California State Lottery.

(q) Investigators employed by the Investigation Division of the Employment Development Department
designated by the director of the department, provided that the primary duty of those peace officers shall be the
enforcement of the law as that duty is set forth in Section 317 of the Unemployment Insurance Code.

Notwithstanding any other provision of law, the peace officers designated pursuant to this subdivision shall not
carry firearms.

(r) The chief and assistant chief of museum security and safety of the California Science Center, as designated
by the executive director pursuant to Section 4108 of the Food and Agricultural Code, provided that the primary
duty of those peace officers shall be the enforcement of the law as that duty is set forth in Section 4108 of the
Food and Agricultural Code.

(s) Employees of the Franchise Tax Board designated by the board, provided that the primary duty of these
peace officers shall be the enforcement of the law as set forth in Chapter 9 (commencing with Section 19701) of
Part 10.2 of Division 2 of the Revenue and Taxation Code.

(t) Notwithstanding any other provision of this section, a peace officer authorized by this section shall not be
authorized to carry firearms by his or her employing agency until that agency has adopted a policy on the use of
deadly force by those peace officers, and until those peace officers have been instructed in the employing
agency's policy on the use of deadly force.

Every peace officer authorized pursuant to this section to carry firearms by his or her employing agency shall
qualify in the use of the firearms at least every six months.

(u) Investigators of the Department of Managed Health Care designated by the Director of the Department of
Managed Health Care, provided that the primary duty of these investigators shall be the enforcement of the
provisions of laws administered by the Director of the Department of Managed Health Care.  Notwithstanding
any other provision of law, the peace officers designated pursuant to this subdivision shall not carry firearms.

(v) The Chief, Deputy Chief, supervising investigators, and investigators of the Office of Protective Services of
the State Department of Developmental Services, provided that the primary duty of each of those persons shall
be the enforcement of the law relating to the duties of his or her department or office.

CREDIT(S)
(Added by Stats.1968, c. 1222, p. 2303, § 1.  Amended by Stats.1969, c. 1511, p. 3090, § 1; Stats.1970, c. 468,
p. 928, § 2; Stats.1970, c. 1454, p. 2867,§ 4; Stats.1970, c. 1589, p. 3306, § 1; Stats.1970, c. 1591, p. 3318, § 1;
Stats.1970, c. 1592, p. 3322, § 3; Stats.1971, c. 631, p. 1236, § 3; Stats.1971, c. 632, p. 1245, § 3; Stats.1971, c.
701, p. 1358, § 2; Stats.1971, c. 716, p. 1437, § 203; Stats.1971, c. 1695, p. 3634, § 1; Stats.1972, c. 618, p.
1139, § 117; Stats.1972, c. 1377, p. 2832, § 71; Stats.1974, c. 639, p. 1493, § 2; Stats.1974, c. 1403, p. 3072, §



12; Stats.1975, 2nd Ex.Sess., c. 2, p. 4004, § 10.5, eff. Sept. 24, 1975, operative Dec. 12, 1975; Stats.1976, c.
42, p. 1017, § 1; Stats.1976, c. 1406, p. 6325,§ 1; Stats.1976, c. 1435, p. 6328, § 3; Stats.1977, c. 1252, p. 4436,
§ 359, operative July 1, 1978; Stats.1977, c. 220, p. 1014, § 2; Stats.1978, c. 429, p. 1416, § 157.5, eff. July 17,
1978, operative July 1, 1978; Stats.1978, c. 1138, p. 3494, § 1; Stats.1979, c. 573, p. 1799, § 3; Stats.1980, c.
10, p. 53, § 2, eff. Feb. 12, 1980; Stats.1980, c. 676, p. 1981, § 250; Stats.1980, c. 1340, p. 4721, § 7, eff. Sept.
30, 1980; Stats.1981, c. 973, p. 3709, § 1; Stats.1981, c. 975, p. 3789, § 22; Stats.1982, c. 548, p. 2491, § 2.5,
eff. Aug. 24, 1982; Stats.1982, c. 1277, p. 4721, § 4; Stats.1984, c. 57, § 1, eff. March 28, 1984; Stats.1984, c.
940, § 1; Stats.1985, c. 1241, § 1, eff. Sept. 30, 1985; Stats.1986, c. 898, § 2; Stats.1988, c. 685, § 1; Stats.1988,
c. 1552, § 2; Stats.1989, c. 886, § 101; Stats.1989, c. 1165, § 22; Stats.1989, c. 1166, § 3; Stats.1990, c. 82
(S.B.655), § 8, eff. May 3, 1990; Gov.Reorg.Plan No. 1 of 1991, § 152, eff. July 17, 1991; Stats.1991, c. 877
(A.B.1196), § 2; Stats.1991, c. 910 (S.B.249),§ 5; Stats.1993, c. 409 (A.B.2308), § 2, eff. Sept. 17, 1993;
Stats.1996, c. 1023 (S.B.1497), § 390, eff. Sept. 29, 1996; Stats.1996, c. 841 (A.B.3220), § 16; Stats.1997, c.
670 (S.B.951), § 1.5; Stats.1997, c. 704 (S.B.826), § 7; Stats.1998, c. 485 (A.B.2803), § 132; Stats.1999, c. 525
(A.B.78), § 191; Stats.1999, c. 840 (A.B.900),§ 2, eff. Oct. 10, 1999; Stats.2000, c. 857 (A.B.2903), § 78;
Stats.2003, c. 788 (S.B.362), § 80; Stats.2006, c. 74 (A.B.1807), § 46, eff. July 12, 2006; Stats.2007, c. 483
(S.B.1039), § 41; Stats.2010, c. 618 (A.B.2791), § 192; Stats.2010, c. 643 (S.B.1254), § 2.)

Historical Notes

Historical And Statutory Notes

2008 Main Volume
The 1969 amendment rewrote subd.(m); redesignated subd.(o) as subd.(p); and added a new subd.(o).

Prior to amendment, subd.(m) had read:
"(m) Members of an arson-investigating unit, regularly employed and paid as such, of a fire protection

agency of the state, of a county, city, or district, are peace officers; provided, that the primary duty
of any such peace officer shall be the detection and apprehension of persons who have violated or
who are suspected of having violated any fire law.

Section 2 of Stats.1969, c. 1511, p. 3093, provided:
"It is the intent of the Legislature that the changes effected by this legislation shall serve only to define

peace officers, the extent of their jurisdiction, and the nature and scope of their authority, powers
and duties, and that there be no change in the status of individual peace officers or classes of peace
officers for purposes of retirement, workmen's compensation or similar injury or death benefits, or
other employee benefits.  It is also the intent of the Legislature that the inclusion of the members of a
fire department of a local agency, regularly paid and employed as such, within the definition of
peace officers shall not make Section 3508 of the Government Code applicable to them to any
greater extent than it was applicable to them prior to the effective date of this act."

The 1970 amendment by c. 1592 redesignated former subd.(p) as subd.(r); and added new subds.(p) and
(q).

Effect of amendment of section by two or more acts at the same session of the legislature, see
Government Code § 9605.

The 1971 amendment by c. 1695 substituted, in subd.(d), "Department of Consumer Affairs" for
"Department of Professional and Vocational Standards"; deleted subd.(j); and redesignated the
remaining subdivisions, accordingly; and rewrote subd.(o), previously subd.(p).  Prior to
amendment, subds.(j) and (p) had read:

"(j) Members of the University of California police department appointed pursuant to Section 23501 of
the Education Code are peace officers; provided, that the primary duty of any such peace officer
shall be the enforcement of the law as that duty is set forth in Section 23501 of the Education Code."

"(p) Members of a state college police department appointed pursuant to Section 24651 of the Education
Code are peace officers; provided that the primary duty of any such peace officer shall be the
enforcement of the law as prescribed in Section 24651 of the Education Code."



Section 206 of Stats.1971, c. 716, p. 1443, provided:
"It is the intent of the Legislature in enacting this measure to incorporate into law by statute, without

substantive change, the Governor's Reorganization Plan No. 2 of 1970, dated March 4, 1970,
together with such additional changes as were effected by the Legislature at its 1970 session."

Effect of amendment of section by two or more acts at the same session of the legislature, see
Government Code § 9605.

The 1972 amendment by c. 1377, p. 2832, § 71 was subordinated under § 127 of that Act to the
amendment by c. 118, p. 1139, § 117 which rewrote this section to read:

"(a) The Deputy Director and the Assistant Director of the Department of Justice, the Chief, Assistant
Chief, and special agents of the Bureau of Criminal Identification and Investigation, the Chief,
Assistant Chief, and narcotics agents of the Bureau of Narcotic Enforcement, and such investigators
who are so designated by the Attorney General, are peace officers.

"The authority of any such peace officer extends to any place in the state as to a public offense
committed or which there is probable cause to believe has been committed within the state.

"(b) Any inspector or investigator regularly employed and paid as such in the office of a district attorney
is a peace officer.

"The authority of any such peace officer extends to any place in the state:
"(1) As to any public offense committed, or which there is probable cause to believe has been

committed, within the county which employs him; or
"(2) Where he has the prior consent of the chief of police, or person authorized by him to give such

consent, if the place is within a city or of the sheriff, or person authorized by him to give such
consent, if the place is within a county; or

"(3) As to any public offense committed or which there is probable cause to believe has been committed
in his presence, and with respect to which there is immediate danger to person or property, or of the
escape of the perpetrator of such offense.

"(c) The Director of the Department of Alcoholic Beverage Control and persons employed by such
department for the enforcement of the provisions of Division 9 (commencing with Section 23000) of
the Business and Professions Code are peace officers; provided, that the primary duty of any such
peace officer shall be the enforcement of the laws relating to alcoholic beverages, as that duty is set
forth in Section 25755 of the Business and Professions Code.  Any such peace officer is further
authorized to enforce any penal provision of law while, in the course of his employment, he is in, on,
or about any premises licensed pursuant to the Alcoholic Beverage Control Act.

"(d) The Chief and investigators of the Division of Investigation of the Department of Consumer Affairs
are peace officers; provided, that the primary duty of any such peace officer shall be the enforcement
of the law as that duty is set forth in Section 160 of the Business and Professions Code.

"(e) Members of the Wildlife Protection Branch of the Department of Fish and Game deputized pursuant
to Section 856 of the Fish and Game Code, deputies appointed pursuant to Section 851 of such code,
and county fish and game wardens appointed pursuant to Section 875 of such code are peace
officers; provided, that the primary duty of deputized members of the Wildlife Protection Branch,
and the exclusive duty, except as provided in Section 8597 of the Government Code, of any other
peace officer listed in this subdivision, shall be the enforcement of the provisions of the Fish and
Game Code, as such duties are set forth in Sections 856, 851 and 878, respectively, of such code.

"(f) The State Forester and such employees or classes of employees of the Division of Forestry of the
Department of Conservation and voluntary fire wardens as are designated by him pursuant to
Section 4156 of the Public Resources Code are peace officers; provided, that the primary duty of any
such peace officer shall be the enforcement of the law as that duty is set forth in Section 4156 of
such code.

"(g) Officers and employees of the Department of Motor Vehicles designated in Section 1655 of the
Vehicle Code are peace officers; provided, that the primary duty of any such peace officer shall be
the enforcement of the law as that duty is set forth in Section 1655 of such code.

"(h) The secretary, chief investigator, and racetrack investigators of the California Horse Racing Board
are peace officers; provided, that the primary duty of any such peace officer shall be the enforcement



of the provisions of Chapter 4 (commencing with Section 19400) of Division 8 of the Business and
Professions Code and Chapter 10 (commencing with Section 330) of Title 9 of Part 1 of the Penal
Code.  Any such peace officer is further authorized to enforce any penal provision of law while, in
the course of his employment, he is in, on, or about any horseracing enclosure licensed pursuant to
the Horse Racing Law.

"(i) Police officers of a regional park district, appointed or employed pursuant to Section 5561 of the
Public Resources Code, and officers and employees of the Department of Parks and Recreation
designated by the director pursuant to Section 5008 of such code are peace officers; provided, that
the primary duty of any such peace officer shall be the enforcement of the law as such duties are set
forth in Sections 5561 and 5008, respectively, of such code.

"(j) The State Fire Marshal and assistant or deputy state fire marshals appointed pursuant to Section
13103 of the Health and Safety Code are peace officers; provided that the primary duty of any such
peace officer shall be the enforcement of the law as that duty is set forth in Section 13104 of such
code.

"(k) Members of an arson-investigating unit, regularly employed and paid as such, of a fire protection
agency of the state, of a county, city, or district, and members of a fire department of a local agency
regularly paid and employed as such, are peace officers; provided, that the primary duty of arson
investigators shall be the detection and apprehension of persons who have violated or who are
suspected of having violated any fire law, and the exclusive duty, except as provided in Section 8597
of the Government Code, of fire department members other than arson investigators when acting as
peace officers shall be the enforcement of laws relating to fire prevention and fire suppression.
Notwithstanding the provisions of Section 171c, 171d, 12027, or 12031, members of fire
departments other than arson investigators are not peace officers for purposes of such sections
except when designated as peace officers for such purposes by local ordinance or, if the local agency
is not authorized to act by ordinance, by resolution.

"(l) The Chief and such inspectors of the Bureau of Food and Drug as are designated by him pursuant to
subdivision (a) of Section 216 of the Health and Safety Code are peace officers; provided, that the
exclusive duty of any such peace officer shall be the enforcement of the law as that duty is set forth
in Section 216 of such code.

"(m) Persons designated by a local agency as park rangers, and regularly employed and paid as such, are
peace officers; provided, that the primary duty of any such peace officer shall be the protection of
park property and preservation of the peace therein.  Notwithstanding the provisions of Section
171c, 171d, 12027, or 12031, such park rangers are not peace officers for purposes of such sections
except when designated as peace officers for such purposes by local ordinance or, if the local agency
is not authorized to act by ordinance, by resolution.

"(n) Members of a community college police department appointed pursuant to Section 25429 of the
Education Code are peace officers; provided that the primary duty of any such peace officer shall be
the enforcement of the law as prescribed in Section 25429 of the Education Code.

"(o) All investigators of the Division of Labor Law Enforcement, as designated by the Labor
Commissioner, are peace officers; provided that the primary duty of any such peace officer shall be
enforcement of the law as prescribed in Section 95 of the Labor Code.

"(p) The authority of any peace officer listed in subdivisions (c) through (o), inclusive, extends to any
place in the state; provided, that except as otherwise provided in this section, Section 830.6 of this
code, or Section 8597 of the Government Code, any such peace officer shall be deemed a peace
officer only for purposes of his primary duty, and shall not act as a peace officer in enforcing any
other law except:

"(1) When in pursuit of any offender or suspected offender; or
"(2) To make arrests for crimes committed, or which there is probable cause to believe have been

committed, in his presence while he is in the course of his employment; or
"(3) When, while in uniform, such officer is requested, as a peace officer, to render such assistance as is

appropriate under the circumstances to the person making such request, or to act upon his complaint,
in the event that no peace officer otherwise authorized to act in such circumstances is apparently and



immediately available and capable of rendering such assistance or taking such action."
The 1974 amendment by c. 1403 substituted "Assistant Directors, chiefs, assistant chiefs, special agents,

and narcotics agents of the Department of Justice" for "and the Assistant Director of the Department
of Justice, the Chief, Assistant Chief, and special agents of the Bureau of Criminal Identification and
Investigation, the Chief, Assistant Chief, and narcotics agents of the Bureau of Narcotic
Enforcement".

Amendment of this section by § 3 of Stats.1974, c. 639, p. 1496, failed to become operative under the
provisions of § 4 of that Act.

Effect of amendment of section by two or more acts at the same session of the legislature, see
Government Code § 9605.

The 1975 amendment included in subd.(d), the investigators of the board of medical quality assurance.
Operative effect of Stats.1975, 2nd Ex.Sess., c. 2, see Historical and Statutory Notes under Business and

Professions Code § 160.
The 1976 amendments by c. 1435 in subdivision (e): Designated existing paragraph as par.(1); deleted

"deputies appointed pursuant to Section 851 of such code, and county fish and game wardens
appointed pursuant to Section 875 of such code" following "the Fish and Game Code,", deleted the
proviso which, related to primary duty of deputized members to be as provided in §§ 856, 851 and
857 of such code, except as provided in § 8597 of the Government Code; added second sentence;
and added par.(2); Subdivision (k): Amended first sentence by substituting "or fire protection agency
of the state, or a county, city or district" for "of a local agency" following "fire department",
substituted "primary" duty for "exclusive" following "fire law, and the", and inserted "or fire
protection agency" following "of fire department"; Subdivision (p): Redesignated former subd. as
subd.(q) and inserted new subd.; Subdivision (q): Redesignated from subd.(p); and changed internal
reference to subdivisions (c) through "(p)" from "o".

Section 2 of Stats.1976, c. 1435, p. 6399 provided:
"It is the intent of the Legislature that the changes effected by this act shall serve only to define peace

officers, the extent of their jurisdiction, and the nature and scope of their authority, powers, and
duties; and that there be no change in the status of individual peace officers or classes of peace
officers for purposes of retirement, workers' compensation or similar injury or death benefits, or
other employee benefits."

Amendment of this section by § 1 of Stats.1976, c. 1435, p. 6396, failed to become operative under the
provisions of § 4 of that Act.

Section 2 of Stats.1976, c. 1406, pp. 6328, 6331, provided:
"It is the intent of the Legislature that the changes effected by this act shall serve only to define peace

officers, the extent of their jurisdiction, and the nature and scope of their authority, powers, and
duties; and that there be no change in the status of individual peace officers or classes of peace
officers for purposes of retirement, workmen's compensation or similar injury or death benefits, or
other employee benefits."

Amendment of this section by § 3 of Stats.1976, c. 1406, p. 6328, failed to become operative under the
provisions of § 4 of that Act.

Effect of amendment of section by two or more acts at the same session of the legislature, see
Government Code § 9605.

The 1977 amendment by c. 220 deleted subd.(b) relating to district attorney's investigators; and
relettered former subds.(c) to (q) to be subds.(b) to (p).  Former provisions of subd.(b) were
transferred to § 830.1.

Subordination of amendment by Stats.1977, c. 1252 to other legislation enacted at the 1977 portion of
the 1977-78 Regular Session and taking effect on or before Jan. 1, 1978, see Historical and Statutory
Notes under Business and Professions Code § 555.

The 1978 amendment by c. 1138 substituted "State Departments of Health Services, Social Services,
Mental Health, Developmental Services, and Alcohol and Drug Abuse and the Office of Statewide
Health Planning and Development" for "State Department of Health" and made other changes to
conform in subd.(o); added subd.(p); and redesignated former subd.(p) to be subd.(q).



Subject matter relating to security officers of municipal utility district was formerly covered by §
830.12.

Subordination of amendment by Stats.1978, c. 429, to other legislation enacted during the 1978 portion
of the 1977-78 regular session and which takes effect on or before Jan. 1, 1979, see Historical and
Statutory Notes under Business and Professions Code § 550.

Subordination of amendment by Stats.1978, c. 429 to any amendment of this section by any section of
the Governor's Reorganization Plan No. 1 of 1978 (1978 Assembly Daily Journal 13606 et seq.), see
Historical and Statutory Notes under Business and Professions Code § 550.

The 1979 amendment in subd.(c) inserted "and the Board of Dental Examiners" preceding "are peace
officers".

The 1980 amendments by c. 1340 rewrote this section which read:
"(a) The Deputy Director, assistant directors, chiefs, assistant chiefs, special agents, and narcotics agents

of the Department of Justice, and such investigators who are so designated by the Attorney General,
are peace officers.

"The authority of any such peace officer extends to any place in the state as to a public offense
committed or which there is probable cause to believe has been committed within the state.

"(b) The Director of the Department of Alcoholic Beverage Control and persons employed by such
department for the enforcement of the provisions of Division 9 (commencing with Section 23000) of
the Business and Professions Code are peace officers; provided, that the primary duty of any such
peace officer shall be the enforcement of the laws relating to alcoholic beverages, as that duty is set
forth in Section 25755 of the Business and Professions Code.  Any such peace officer is further
authorized to enforce any penal provision of law while, in the course of his employment, he is in, on,
or about any premises licensed pursuant to the Alcoholic Beverage Control Act.

"(c) The Chief and investigators of the Division of Investigation of the Department of Consumer Affairs,
and investigators of the Board of Medical Quality Assurance and the Board of Dental Examiners, are
peace officers; provided, that the primary duty of any such peace officer shall be the enforcement of
the law as that duty is set forth in Section 160 of the Business and Professions Code.

"(d)(1) Members of the Wildlife Protection Branch of the Department of Fish and Game deputized
pursuant to Section 856 of the Fish and Game Code are peace officers.  The authority of any such
peace officers extends to any place in the state as to a public offense committed or which there is
probable cause to believe has been committed within the state.

"(2) Other deputies of the Department of Fish and Game deputized pursuant to Section 851 of the Fish
and Game Code, and county fish and game wardens deputized pursuant to Section 875 of such code,
are peace officers, provided that the exclusive duty of such deputies or county fish and game
wardens shall be the enforcement of the provisions of the Fish and Game Code and the regulations
made pursuant thereto.

"(e) The State Forester and such employees or classes of employees of the Division of Forestry of the
Department of Conservation and voluntary fire wardens as are designated by him pursuant to
Section 4156 of the Public Resources Code are peace officers: provided, that the primary duty of any
such peace officer shall be the enforcement of the law as that duty is set forth in Section 4156 of
such code.

"(f) Officers and employees of the Department of Motor Vehicles designated in Section 1655 of the
Vehicle Code are peace officers; provided, that the primary duty of any such peace officer shall be
the enforcement of the law as that duty is set forth in Section 1655 of such code.

"(g) The secretary, chief investigator, and racetrack investigators of the California Horse Racing Board
are peace officers; provided, that the primary duty of any such peace officer shall be the enforcement
of the provisions of Chapter 4 (commencing with Section 19400) of Division 8 of the Business and
Professions Code and Chapter 10 (commencing with Section 330) of Title 9 of Part 1 of the Penal
Code.  Any such peace officer is further authorized to enforce any penal provision of law while, in
the course of his employment, he is in, on, or about any horseracing enclosure licensed pursuant to
the Horse Racing Law.

"(h) Police officers of a regional park district, appointed or employed pursuant to Section 5561 of the



Public Resources Code, and officers and employees of the Department of Parks and Recreation
designated by the director pursuant to Section 5008 of such code are peace officers; provided, that
the primary duty of any such peace officer shall be the enforcement of the law as such duties are set
forth in Sections 5561 and 5008, respectively, of such code.

"(i) The State Fire Marshal and assistant or deputy state fire marshals appointed pursuant to Section
13103 of the Health and Safety Code are peace officers; provided that the primary duty of any such
peace officer shall be the enforcement of the law as that duty is set forth in Section 13104 of such
code.

"(j) Members of an arson-investigating unit, regularly employed and paid as such, of a fire protection
agency of the state, of a county, city, or district, and members of a fire department or fire protection
agency of the state, or a county, city, or district regularly paid and employed as such, are peace
officers; provided, that the primary duty of arson investigators shall be the detection and
apprehension of persons who have violated or who are suspected of having violated any fire law,
and the primary duty, except as provided in Section 8597 of the Government Code, of fire
department or fire protection agency members other than arson investigators when acting as peace
officers shall be the enforcement of laws relating to fire prevention and fire suppression.
Notwithstanding the provisions of Section 171c, 171d, 12027, or 12031, members of fire
departments other than arson investigators are not peace officers for purposes of such sections
except when designated as peace officers for such purposes by local ordinance or, if the local agency
is not authorized to act by ordinance, by resolution.

"(k) The Chief and such inspectors of the Bureau of Food and Drug as are designated by him pursuant to
subdivision (a) of Section 216 of the Health and Safety Code are peace officers; provided, that the
exclusive duty of any such peace officer shall be the enforcement of the law as that duty is set forth
in Section 216 of such code.

"(l) Persons designated by a local agency as park rangers, and regularly employed and paid as such, are
peace officers; provided, that the primary duty of any such peace officer shall be the protection of
park property and preservation of the peace therein.  Notwithstanding the provisions of Section
171c, 171d, 12027, or 12031, such park rangers are not peace officers for purposes of such sections
except when designated as peace officers for such purposes by local ordinance or, if the local agency
is not authorized to act by ordinance, by resolution.

"(m) Members of a community college police department appointed pursuant to Section 25429 of the
Education Code are peace officers; provided that the primary duty of any such peace officer shall be
the enforcement of the law as prescribed in Section 25429 of the Education Code.

"(n) All investigators of the Division of Labor Law Enforcement, as designated by the Labor
Commissioner, are peace officers; provided that the primary duty of any such peace officer shall be
enforcement of the law as prescribed in Section 95 of the Labor Code.

"(o) All investigators of the State Departments of Health Services, Social Services, Mental Health,
Developmental Services, and Alcohol and Drug Abuse and the Office of Statewide Health Planning
and Development, are peace officers; provided that the primary duty of any such peace officer shall
be the enforcement of the law relating to the duties of his department or office.  Notwithstanding the
provisions of Section 171c, 171d, 12027, or 12031, the investigators shall not carry firearms.

"(p) Persons designated as security officers by a municipal utility district pursuant to Section 12820 of
the Public Utilities Code are peace officers while engaged in the performance of their duties as
security officers.

"(q) The authority of any peace officer listed in subdivisions (c) through (p), inclusive extends to any
place in the state; provided, that except as otherwise provided in this section, Section 830.6 of this
code, or Section 8597 of the Government Code, any such peace officer shall be deemed a peace
officer only for purposes of his primary duty, and shall not act as a peace officer in enforcing any
other law except:

"(1) When in pursuit of any offender or suspected offender; or
"(2) To make arrests for crimes committed, or which there is probable cause to believe have been

committed, in his presence while he is in the course of his employment; or



"(3) When, while in uniform, such officer is requested, as a peace officer, to render such assistance as is
appropriate under the circumstances to the person making such request, or to act upon his complaint,
in the event that no peace officer otherwise authorized to act in such circumstances is apparently and
immediately available and capable of rendering such assistance or taking such action."

For legislative intent of 1980, c. 1340, see Historical and Statutory Notes under Health & Safety Code §
8325.

Effect of amendment of section by two or more acts at the same session of the legislature, see
Government Code § 9605.

The 1981 amendments by c. 975 added subd.(l).
Effect of amendment of section by two or more acts at the same session of the legislature, see

Government Code § 9605.
The 1982 amendment by c. 548, eff. Aug. 24, 1982, substituted alternative terms for "such" and deleted

gender references where appropriate; substituted "in that section" for restatement of the specific
section number at the end of subds.(c), (d), (g) and (l); and rewrote subd.(j) which, prior to the
amendment read:

"Marshals and police appointed by the Director of Parks and Recreation pursuant to Section 3324 of the
Food and Agriculture Code, provided that the primary duty of any such peace officer shall be the
enforcement of the law as prescribed in Section 3324 of the Food and Agriculture Code."

The 1982 amendment by c. 1277, amending c. 548, deleted "Employees or classes of employees of the
Department of Forestry and" from the beginning of subd.(c); substituted specific section references
for "in that section" in subds.(c), (d), (g) and (l); added "and the Public Employees Retirement
System" to subd.(i); added the second sentence in subd.(i); and added subds.(m), (n) and (o).

Amendment of this section by § 3 of Stats.1982, c. 1277, p. 4719, failed to become operative under the
provisions of § 11 of that Act.

Legislative intent of Stats.1982, c. 1277, see Historical and Statutory Notes under Business and
Professions Code § 7011.5.

The 1984 amendment by Chapter 57 added subd.(p).
Stats.1984, c. 57, § 2, provides:
"It is the intent of the Legislature that the changes effected by this act which designate the chief and

coordinators of the Law Enforcement Division of the Office of Emergency Services to be peace
officers shall serve only to define peace officers, the extent of their jurisdiction, and the nature and
scope of their authority, powers, and duties, and that there shall be no change in the status of these
individuals for the purposes of retirement, workers' compensation, or similar injury or death benefits,
or other employee benefits."

The 1984 amendment by c. 940, amending c. 57, made nonsubstantive changes in wording and
punctuation; and added subd.(q).

Section 2 of Stats.1984, c. 940, provides:
"It is the intent of the Legislature that the changes effected by this act shall serve only to define peace

officers, the extent of their jurisdiction, and the nature and scope of their authority, powers and
duties, and that there shall be no change in the status of individuals for purposes of retirement,
workers' compensation or similar injury or death benefits, or other employee benefits."

Amendment of this section by § 1.5 of Stats.1984, c. 940, become operative under the provisions of § 3
of that Act.

Effect of amendment of section by two or more acts at the same session of the legislature, see
Government Code § 9605.

The 1985 Amendment added subd.(r); and made nonsubstantive changes.
The 1986 amendment deleted the proviso at the end of subd.(r) which read, "and further provided that

notwithstanding Sections 20017.98 and 20017.99 of the Government Code, these peace officers shall
be deemed state miscellaneous members within the meaning of Section 21251.13 of the Government
Code for purposes of retirement benefits".

The 1988 amendment, in subd.(q), inserted "and Section 12172.5 of that code" following "Government
Code"; added subd.(s), including Division of Employment Development Department investigators to



the list of peace officers; added the last paragraph specifying that peace officers under this section
shall not carry firearms; and made nonsubstantive changes throughout.

Under the provisions of § 5 of Stats.1988, c. 1552, the 1988 amendments of this section by c. 685 and c.
1552 were given effect and incorporated in the form set forth in § 2 of c. 1552.  An amendment of
this section by §§ 1, 3, and 4 of Stats.1988, c. 1552, failed to become operative under the provisions
of § 5 of that Act.

Section 6 of Stats.1988, c. 1552, provides:
"It is the intent of the Legislature that the changes effected by this act with respect to investigators of the

Office of the Secretary of State whose duties are the enforcement of the elections laws shall serve
only to define peace officers, the extent of their jurisdiction, and the nature and scope of their
authority, powers and duties and that there shall be no change in the status of individuals for
purposes of retirement, workers' compensation or similar injury or death benefits, or other employee
benefits."

The 1989 amendment deleted the category of peace officers employed by the Department of Alcoholic
Beverage Control, and redesignated subds.(b) to (s) as subds.(a) to (r).

Effect of amendment of section by two or more acts at the same session of the legislature, see
Government Code § 9605.

Subordination of legislation by Stats.1989, c. 886, see Historical and Statutory Notes under Business
and Professions Code § 101.

Amendment of this section by §§ 22.1, 22.2, 22.3 of Stats.1989, c. 1165, failed to become operative
under the provisions of § 55 of that Act.

The 1990 amendment, in subd.(a), substituted "Medical Board of California" for "Board of Medical
Quality Assurance"; deleted subd.(i), which read:

"Exposition and state fair marshals and police.  Marshals and police appointed by the Board of Directors
of the California Exposition and State Fair, pursuant to Section 3332 of the Food and Agricultural
Code, provided that the primary duty of the peace officer shall be the enforcement of the law as
prescribed in that section."

In addition, the 1990 amendment made nonsubstantive changes throughout the section.
Gov.Reorg.Plan No. 1 of 1991, in subd.(b) substituted "Forestry and Fire Protection" for "Forestry"; in

subd.(h) inserted "the Department of Toxic Substances Control".
Effective date of Governor's Reorganization Plan No. 1 of 1991, dated May 17, 1991, see Government

Code § 12080.5.
The 1991 amendment by c. 910 substituted a reference to § 1871.1 of the Insurance Code for a reference

to § 556 of that code in subd.(i); inserted the exception to authorizations by the controller in
subd.(k); added subd.(r) relating to the chief and assistant chief of museum security and safety;
added subd.(s) requiring agencies employing officers authorized to carry firearms to adopt a policy
on the use of deadly force; added the last paragraph requiring qualification in the use of firearms
every six months; deleted the reference to the Department of Toxic Substances Control; and made
nonsubstantive changes throughout.

Under the provisions of § 8 of Stats.1991, c. 910, the 1991 amendments of this section by c. 877 and c.
910 were given effect and incorporated in the form set forth in § 5 of c. 910.  Amendments of this
section by §§ 4, 5.3 & 5.5 of Stats.1991, c. 910, failed to become operative under the provisions of §
8 of that Act.

The 1993 amendment, in subd.(h), inserted ", the Department of Toxic Substances Control,"; in subd.(i),
substituted "Section 550 of the Penal Code" for "Section 1871.1 of the Insurance Code"; and made
other nonsubstantive changes.

Section 1 of Stats.1993, c. 409 (A.B.2308), provides:
"The Legislature finds and declares the following:
"(a) Investigators of the Toxic Substances Control Program were peace officers within the State

Department of Health Services until July 17, 1991.
"(b) On July 17, 1991, investigators within the State Department of Health Services Toxic Substances

Control Program became peace officers within the Department of Toxic Substances Control



pursuant to the Governor's Reorganization Plan No. 1 of 1991.
"(c) The Legislature at all times intended for investigators within the Department of Toxic Substances

Control to be and to remain peace officers.
"(d) The Legislature intended for the Department of Toxic Substances Control to employ peace officers,

including, but not limited to, those peace officers who were employed previously by the Toxic
Substances Control Program within the State Department of Health Services."

Section 4 of Stats.1993, c. 409 (A.B.2308), provides:
"This act is declaratory of existing law."
The 1996 amendment, in subd.(f), changed statutory references to the Health and Safety Code from §

216 to § 106500; and in subd.(r), changed the name of the California Museum of Science and
Industry to the California Science Center.

Amendment of this section by § 16.5 of Stats.1996, c. 841 (A.B.3220), failed to become operative under
the provisions of § 21 of that Act.

Legislative findings, declaration and intent relating to Stats.1996, c. 1023 (S.B.1497), see Historical and
Statutory Notes under Business and Professions Code § 690.

Subordination of legislation by Stats.1996, c. 1023 (S.B.1497), see Historical and Statutory Notes under
Business and Professions Code § 690.

Stats.1997, c. 704 (S.B.826), inserted a new subd.(s), relating to employees of the Franchise Tax Board;
redesignated former subd.(s) as new subd.(t); and made nonsubstantive changes throughout the
section.

Under the provisions of § 9 of Stats.1997, c. 704, the 1997 amendments of this section by c. 670
(S.B.951) and c. 704 (S.B.826) were given effect and incorporated in the form set forth in § 7 of c.
704.  An amendment of this section by § 6 of Stats.1997, c. 704, failed to become operative under
the provisions of § 9 of that Act.

An amendment of this section by § 2 of Stats.1997, c. 670, failed to become operative under the
provisions of § 3 of that Act.

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

Stats.1998, c. 485 (A.B.2803), made nonsubstantive changes to maintain the code.
Subordination of legislation by Stats.1998, c. 485 (A.B.2803), to other 1998 legislation, see Historical

and Statutory Notes under Business and Professions Code § 4840.
Stats.1999, c. 840 (A.B.900), in subd.(a), in the second sentence, substituted "may" for "shall', "10" for

"seven", and "Dental Board of California" for "Board of Dental Examiners".
Legislative findings, declarations, intent, and operative date of Stats.1999, c. 525 (A.B.78), see

Historical and Statutory Notes under Health and Safety Code § 1317.2a.
Section affected by two or more acts at the same session of the legislature, see Government Code §

9605.
Section 3 of Stats.1999, c. 840 (A.B.900), provides:
"The Dental Board of California shall contract with an outside entity to conduct an independent study to

examine what the board's needs are for sworn peace officer positions in its investigations unit.  The
study shall be completed and submitted to the Legislature by January 1, 2001.

"The study shall include, but not be limited to, all of the following:
"(a) Recommendations on the staffing requirements for the board's enforcement program, including the

number and type of enforcement positions, such as sworn peace officer positions and non-peace
officer positions, that the board needs to fulfill its consumer protection mandate.

"(b) The extent to which the board needs to use sworn peace officers in its enforcement program.
"(c) The documentation of trends in dental related crimes reported to the board.
"(d) A comparison of the board's enforcement program to similar agencies, including the mix of

enforcement staff, case loads, and case aging.
"(e) Recommendations for improving the board's enforcement program.
"(f) The fiscal impact to the board from recommended changes, if any, to its enforcement program and

staff.



"While conducting the study pursuant to this section, the outside entity shall consult with all interested
parties, including, but not limited to, representatives of consumers, dental professionals, local law
enforcement agencies, the Department of Consumer Affairs, and other state agencies that employ
sworn peace officers and non-peace officer investigators."

Stats.2000, c. 857 (A.B.2903), rewrote subd.(a); and added subd.(u) relating to investigators of the
Department of Managed Health Care.  Prior to amendment, subd.(a) read:

"(a) Persons employed by the Division of Investigation of the Department of Consumer Affairs and
investigators of the Medical Board of California and the Board of Dental Examiners, who are
designated by the Director of Consumer Affairs, provided that the primary duty of these peace
officers shall be the enforcement of the law as that duty is set forth in Section 160 of the Business
and Professions Code.  The Director of Consumer Affairs may designate as peace officers 10
persons who shall at the time of their designation be assigned to the investigations unit of the Dental
Board of California."

Subordination of legislation by Stats.2000, c. 857 (A.B.2903), to other 2000 legislation, see Historical
and Statutory Notes under Business and Professions Code § 1618.5.

Changes in statutory references from the Department of Managed Care to the Department of Managed
Health Care, from the Advisory Committee on Managed Care to the Advisory Committee on
Managed Health Care, and from the Managed Care Fund to the Managed Health Care Fund by
Stats.2000, c. 857 (A.B.2903), see Historical and Statutory Notes under Business and Professions
Code § 1618.5.

Stats.2003, c. 788 (S.B.362), in subd.(a), deleted the second sentence, which read: "The Director of
Consumer Affairs shall designate as peace officers seven persons who shall at the time of their
designation be assigned to the investigations unit of the Board of Dental Examiners."; and, in
subd.(n), made a nonsubstantive change.

Stats.2006, c. 74 (A.B.1807), in subd.(h), deleted "Developmental Services," preceding "and Alcohol
and Drug Programs"; and added subd.(v).

For urgency effective and other uncodified provisions relating to Stats.2006, c. 74 (A.B.1807), see
Historical and Statutory Notes under Business and Professions Code § 1300.

Stats.2007, c. 483 (S.B.1039), in subd.(h), in the first sentence, inserted "Care" and "Public Health,".
Subordination of legislation by Stats.2007, c. 483 (S.B.1039), to other 2007 legislation, see Historical

and Statutory Notes under Business and Professions Code § 650.
2010 Legislation
Stats.2010, c. 643 (S.B.1254), in the introductory paragraph, in the first sentence, deleted "of the Penal

Code" following "836"; in subd.(m), in the second sentence, substituted "12" for "three"; and in
subd.(n), substituted "Branch of the California Emergency Management Agency" for "Division of
the Office of Emergency Services".

For cost reimbursement provisions relating to Stats.2010, c. 643 (S.B.1254), see Historical and Statutory
Notes under Business and Professions Code § 7127.

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

Research References

Cross References

"Arrest" defined, see Penal Code § 834.
Assault with deadly weapon or force upon peace officer, see Penal Code § 245.
Authority of deputy, see Fish and Game Code § 851.
California science center, exposition park manager, duty of persons appointed, see Food and

Agriculture Code § 4108.
Chief and investigators of Division of Investigation with authority of peace officers, see Business



and Professions Code § 160.
Control of deadly weapons, body armor certification, purchases on behalf of state agencies or

departments, see Penal Code § 12368.
Department of Consumer Affairs, the director, division of investigation, see Business and

Professions Code § 159.5.
Department of Developmental Services, see Welfare and Institutions Code § 4400 et seq.
Department of Health Services, generally, see Health and Safety Code § 100100 et seq.
Department of Managed Health Care, generally, see Health and Safety Code § 1341 et seq.
Department of Motor Vehicles, records, conviction of reckless driving prior to Jan. 1, 1987, see

Vehicle Code § 1807.5.
Drawing or exhibiting firearm in presence of peace officer, see Penal Code § 417.
Emergency medical services, peace officers exposed to carcinogens, see Health and Safety Code §

1797.187.
Explosives, persons authorized to enforce laws regarding, see Health and Safety Code § 12020.
Increase in private insurance rate for local and federal law enforcement officers, see Insurance Code

§ 488.5.
Insurance, Insurance Frauds Prevention Act,

Insurance fraud reporting, definitions, see Insurance Code § 1873.3.
Release of information to authorized governmental agencies, see Insurance Code § 1873.

Local summary criminal history information, see Penal Code § 13300.
Occupational privileges and restrictions, minors, films, photographs, slides, or magazines and

depiction of minors under 18 engaged in sexual conduct, see Labor Code § 1309.5.
Off-duty peace officers, performance of normal duty within jurisdiction of employing agency, see

Labor Code § 3600.3.
Public employees' retirement system, membership classifications, state peace officer/firefighter

member, see Government Code § 20391.
"Public safety officer" defined to include peace officer as defined in this section, see Government

Code § 3301.
Report by officers or firefighters involved in accident while operating emergency vehicles, see

Government Code § 557.5.
Scholarships for dependents of peace officers, officers or employees of departments of corrections or

youth authority, and firefighters who are killed or disabled in the line of duty, see Labor Code §
4709.

Societies for the prevention of cruelty to children and animals, humane officers, authority, see
Corporations Code § 14502.

State Controller, generally, see Government Code § 12400 et seq.
State summary criminal history information, see Penal Code § 11105.
Swap meets, flea markets, and open-air markets, copies of reports, availability for inspection during

swap meet, see Business and Professions Code § 21665.
Workers' compensation for heart trouble or pneumonia, right of peace officers, see Labor Code §

3212.5.

Code Of Regulations References

Horse Racing Board, fire prevention and security, obedience to security officers and public safety
officers, see 4 Cal. Code of Regs. § 1930.

Law Review And Journal Commentaries

California's managed care reform moves to a new level.  Alexander S. Wylie, 31 McGeorge L.Rev.
534 (2000).

Clarifying the legislature's intent regarding notification to public safety officers of proposed
discipline.  Adam Guernsey, 41 McGeorge L. Rev. 592 (2010).



Collateral References:

Witkin, Summary (9th ed) Const Law §774
Witkin & Epstein, Criminal Law (2d ed) §§883, 1574, 1906
Cal Jur 3d Alc B §8; Fish & G §35; Law Enf §§2, 44
 Am Jur 2d Sheriffs, Police, and Constables §§1 et seq.
Right of peace officer to use deadly force in attempting to arrest fleeing felon.  83 ALR3d 174.
Validity, construction, and application of regulation regarding outside employment of governmental

employees or officers.  94 ALR3d 1230.

Notes Of Decisions

Construction and application 1

1. Construction and application

An investigator for Board of Medical Examiners acting pursuant to duties of his employment when he served a
search warrant was a "peace officer" authorized to execute warrant issued to any peace officer in a certain
county. People v. Chapman (App. 4 Dist. 1962) 24 Cal.Rptr. 568, 207 Cal.App.2d 557. Searches And Seizures

 142

Members of the state board of medical examiners were "public officers" and special officer of the board,
employed to investigate unlawful practice of medicine, was a "public peace officer". Reed v. Molony (App. 3
Dist. 1940) 38 Cal.App.2d 405, 101 P.2d 175. States  45

If one of the purposes for which community services district was formed was to provide police protection for
the district, members of such police department were "peace officers" within meaning of this section while they
were engaged in the performance of their duties as policemen of the district. 27 Op.Atty.Gen. 261, 4-24-56.

Since Health & S.C., § 26329 (repealed; now, this section), conferred on the chief and inspectors of the bureau
of food and drug inspection the powers of peace officers, and since § 26551 (repealed; now, this section),
conferred like powers on the chief of the bureau and the agents and inspectors of the state board of public
health, it was unnecessary to amend Pen.C. § 817 (repealed; see, now § 830 et seq.), to include such officers
and agents within the definition of peace officers. 9 Op.Atty.Gen. 230, 5-15-47.

§ 830.38. State hospital officer 

     •     Historical Notes     •     Research References

The officers of a state hospital under the jurisdiction of the State Department of Mental Health or the State
Department of Developmental Services appointed pursuant to Section 4313 or 4493 of the Welfare and
Institutions Code, are peace officers whose authority extends to any place in the state for the purpose of
performing their primary duty or when making an arrest pursuant to Section 836 as to any public offense with
respect to which there is immediate danger to person or property, or of the escape of the perpetrator of that
offense, or pursuant to Section 8597 or 8598 of the Government Code provided that the primary duty of the
peace officers shall be the enforcement of the law as set forth in Sections 4311, 4313, 4491, and 4493 of the
Welfare and Institutions Code.  Those peace officers may carry firearms only if authorized and under terms and
conditions specified by their employing agency.

CREDIT(S)
(Added by Stats.1989, c. 1165, § 30.5.)



Historical Notes

Historical And Statutory Notes

2008 Main Volume
Derivation: Former § 830.4, added by Stats.1968, c. 1222, § 1, amended by Stats.1969, c. 1506, § 1;

Stats.1970, c. 1428, § 56; Stats.1970, c. 1592, § 3; Stats.1970, c. 1593, § 1; Stats.1971, c. 1593, §
310; Stats.1971, c. 637,§ 1; Stats.1972, c. 1062, § 2; Stats.1973, c. 48, § 1; Stats.1973, c. 145, § 2;
Stats.1973, c. 853, § 1; Stats.1974, c. 379, § 1; Stats.1974, c. 1006, § 1; Stats.1975, c. 73, § 1;
Stats.1975, c. 609, § 1; Stats.1976, c. 94, § 1; Stats.1976, c. 147, § 1; Stats.1976, c. 1079, § 53;
Stats.1976, c. 1291, § 1; Stats.1976, c. 1292, § 1; Stats.1977, c. 306, § 7; Stats.1977, c. 1252, § 360;
Stats.1977, c. 1073, § 1; Stats.1978, c. 380, § 124; Stats.1978, c. 429, § 158; Stats.1978, c. 703, § 5;
Stats.1979, c. 373, § 241; Stats.1980, c. 775, § 1; Stats.1980, c. 1340, § 12; Stats.1981, c. 114, § 1;
Stats.1982, c. 1582, § 25; Stats.1983, c. 1148, § 1; Stats.1983, c. 1292, § 6; Stats.1984, c. 211, § 2;
Stats.1984, c. 518, § 1; Stats.1984, c. 610, § 1; Stats.1984, c. 610, § 2.7; Stats.1987, c. 150, § 1;
Stats.1987, c. 1371, § 2; Stats.1988, c. 322, § 1; Stats.1988, c. 1223, § 5.

Research References

Cross References

"Arrest" defined, see Penal Code § 834.
Department of Developmental Services, see Welfare and Institutions Code § 4400 et seq.
Department of Mental Health, generally, see Welfare and Institutions Code § 4000 et seq.
Developmental services, administration of State Institutions for the Developmentally Disabled,

hospital police, see Welfare and Institutions Code§ 4493.
Mental health, administration of State Institutions for the Mentally Disordered, police and powers of

peace officers, see Welfare and Institutions Code § 4313.
Refusal or failure to provide specimens, use of reasonable force by authorized personnel, see Penal

Code § 298.1.
Scholarships for dependents of peace officers, officers or employees of departments of corrections or

youth authority, and firefighters who are killed or are totally disabled in the line of duty, see
Labor Code § 4709.

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §1906
Cal Jur 3d Law Enf §44

§ 830.5. Parole and probation officers; correctional or medical facility employees; firearms 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Section operative until Jan. 1, 2012.  See, also, section operative Jan. 1, 2012.
The following persons are peace officers whose authority extends to any place in the state while engaged in the
performance of the duties of their respective employment and for the purpose of carrying out the primary
function of their employment or as required under Sections 8597, 8598, and 8617 of the Government Code.
Except as specified in this section, these peace officers may carry firearms only if authorized and under those
terms and conditions specified by their employing agency:

(a) A parole officer of the Department of Corrections or the Department of the Youth Authority, probation



officer, deputy probation officer, or a board coordinating parole agent employed by the Youthful Offender
Parole Board.  Except as otherwise provided in this subdivision, the authority of these parole or probation
officers shall extend only as follows:

(1) To conditions of parole or of probation by any person in this state on parole or probation.

(2) To the escape of any inmate or ward from a state or local institution.

(3) To the transportation of persons on parole or probation.

(4) To violations of any penal provisions of law which are discovered while performing the usual or authorized
duties of his or her employment.

(5) To the rendering of mutual aid to any other law enforcement agency.

For the purposes of this subdivision, "parole agent" shall have the same meaning as parole officer of the
Department of Corrections or of the Department of the Youth Authority.

Any parole officer of the Department of Corrections, the Department of the Youth Authority, or the Youthful
Offender Parole Board is authorized to carry firearms, but only as determined by the director on a case-by-case
or unit-by-unit basis and only under those terms and conditions specified by the director or chairperson.  The
Department of the Youth Authority shall develop a policy for arming peace officers of the Department of the
Youth Authority who comprise "high-risk transportation details" or "high-risk escape details" no later than June
30, 1995.  This policy shall be implemented no later than December 31, 1995.

The Department of the Youth Authority shall train and arm those peace officers who comprise tactical teams at
each facility for use during "high-risk escape details."

(b) A correctional officer employed by the Department of Corrections or any employee of the Department of the
Youth Authority having custody of wards or the Inspector General of the Youth and Adult Correctional Agency
or any internal affairs investigator under the authority of the Inspector General or any employee of the
Department of Corrections designated by the Director of Corrections or any correctional counselor series
employee of the Department of Corrections or any medical technical assistant series employee designated by
the Director of Corrections or designated by the Director of Corrections and employed by the State Department
of Mental Health or employee of the Board of Prison Terms designated by the Secretary of the Youth and Adult
Correctional Agency or employee of the Department of the Youth Authority designated by the Director of the
Youth Authority or any superintendent, supervisor, or employee having custodial responsibilities in an
institution operated by a probation department, or any transportation officer of a probation department.

(c) The following persons may carry a firearm while not on duty: a parole officer of the Department of
Corrections or the Department of the Youth Authority, a correctional officer or correctional counselor
employed by the Department of Corrections or any employee of the Department of the Youth Authority having
custody of wards or any employee of the Department of Corrections designated by the Director of Corrections.
A parole officer of the Youthful Offender Parole Board may carry a firearm while not on duty only when so
authorized by the chairperson of the board and only under the terms and conditions specified by the
chairperson.  Nothing in this section shall be interpreted to require licensure pursuant to Section 12025.  The
director or chairperson may deny, suspend, or revoke for good cause a person's right to carry a firearm under
this subdivision.  That person shall, upon request, receive a hearing, as provided for in the negotiated grievance
procedure between the exclusive employee representative and the Department of Corrections, the Department
of the Youth Authority, or the Youthful Offender Parole Board, to review the director's or the chairperson's
decision.

(d) Persons permitted to carry firearms pursuant to this section, either on or off duty, shall meet the training
requirements of Section 832 and shall qualify with the firearm at least quarterly.  It is the responsibility of the
individual officer or designee to maintain his or her eligibility to carry concealable firearms off duty.  Failure to
maintain quarterly qualifications by an officer or designee with any concealable firearms carried off duty shall



constitute good cause to suspend or revoke that person's right to carry firearms off duty.

(e) The Department of Corrections shall allow reasonable access to its ranges for officers and designees of
either department to qualify to carry concealable firearms off duty.  The time spent on the range for purposes of
meeting the qualification requirements shall be the person's own time during the person's off-duty hours.

(f) The Director of Corrections shall promulgate regulations consistent with this section.

(g) "High-risk transportation details" and "high-risk escape details" as used in this section shall be determined
by the Director of the Youth Authority, or his or her designee.  The director, or his or her designee, shall
consider at least the following in determining "high-risk transportation details" and "high-risk escape details":
protection of the public, protection of officers, flight risk, and violence potential of the wards.

(h) "Transportation detail" as used in this section shall include transportation of wards outside the facility,
including, but not limited to, court appearances, medical trips, and interfacility transfers.

CREDIT(S)
(Added by Stats.1968, c. 1222, p. 2307, § 1.  Amended by Stats.1969, c. 645, p. 1297, § 1; Stats.1972, c. 198, p.
420, § 3; Stats.1978, c. 642, p. 2102, § 1; Stats.1980, c. 616, p. 1697, § 1; Stats.1980, c. 1340, p. 4725, § 13, eff.
Sept. 30, 1980; Stats.1981, c. 1142, p. 4535, § 5; Stats.1982, c. 1086, p. 3958, § 1; Stats.1984, c. 702, § 1, eff.
Aug. 23, 1984; Stats.1988, c. 386, § 1.5, eff. Aug. 8, 1988; Stats.1988, c. 942, § 1; Stats.1989, c. 1165, § 33;
Stats.1990, c. 1194 (A.B.3905), § 1; Stats.1992, c. 882 (A.B.3603), § 2; Stats.1994, c. 465 (S.B.1756), § 1;
Stats.1998, c. 338 (S.B.295), § 3, eff. Aug. 21, 1998; Stats.2001, c. 119 (S.B.890), § 1; Stats.2002, c. 1124
(A.B.3000), § 44, eff. Sept. 30, 2002.)

Historical Notes

Historical And Statutory Notes

2008 Main Volume
As added in 1968 the section read:
"(a) Any parole officer of the State Department of Corrections, placement or parole officer of the Youth

Authority, probation officer, or deputy probation officer is a peace officer.  Except as otherwise
provided in this subdivision, the authority of any such peace officer shall extend only as to
conditions of parole or of probation by any person in this state on parole or probation, or to the
escape of any inmate or ward from a state institution, or to the transportation of such persons.  The
authority of any parole officer of the State Department of Corrections shall further extend to
violations of any penal provisions of law which are discovered in the course of and arise in
connection with his employment.

"(b) Any warden, superintendent, supervisor, or guard employed by the Department of Corrections, and
any officer or employee of each institution for delinquents of the Department of Youth Authority, is
a peace officer.  The authority of any such peace officer shall extend only as is necessary for the
purpose of carrying out the duties of his employment.  When he is carrying out his duties, any such
supervisor, guard, officer or employee who is engaged in transportation of prisoners or apprehension
of prisoners or wards who have escaped is a peace officer whether acting within or without this state.

"(c) When, pursuant to Nevada law, an officer or employee of the Nevada State Prison has in his
custody in California a prisoner of the State of Nevada whom he is transporting from the Nevada
State Prison or any honor or forest camp in Nevada to another point in Nevada for the purposes of
firefighting or conservation work, such officer or employee of the Nevada State Prison shall have the
power to maintain custody of the prisoner in California and to retake the prisoner if he should escape
in California to the same extent as if such officer or employee were a peace officer appointed under
California law and the prisoner had been committed to his custody in proceedings under California
law."



The 1969 amendment substituted, in subd.(b), "any superintendent, assistant superintendent, supervisor,
or employee having custody of wards, of each institution of the Department of Youth Authority and
any transportation officer" for "any officer or employee of each institution for delinquents."

Section 4 of Stats.1969, c. 645, p. 1298, provided:
"It is the intent of the Legislature that the changes effected by this act shall serve only to define peace

officers, the extent of their jurisdiction, and the nature and scope of their authority, powers, and
duties, and that there be no change in the status of individual peace officers or classes of peace
officers for purposes of retirement, workmen's compensation, or similar injury or death benefits, or
other employee benefits."

The 1972 amendment inserted the numbers for subds.(a)(1), (a)(2) and (a)(3) in place of conjunctions;
added subd.(a)(4) which read: "as provided in Section 8597 or 8598 of the Government Code, or
when acting pursuant to Section 8617 of the Government Code."; in the second sentence of subd.(b),
inserted "(1)" preceding "as is necessary", and added ", and (2) as provided in Section 8597 or 8598
of the Government Code, or when acting pursuant to Section 8617 of the Government Code"; and
subds.(d) and (e) which read:

"(d) Any peace officer under this section shall have the same status of a peace officer provided for in
subdivision (a) or (b) of Section 830.2 for the purpose of obtaining any group insurance benefits
available to such peace officers.

"(e) Any peace officer under this section shall have the full powers and duties of a peace officer as
provided by Section 830.1 when acting pursuant to Section 8617 of the Government Code."

The 1978 amendment substituted "the Director of Corrections, any deputy director of the Department of
Corrections" for "and" in the first sentence of subd.(b); and substituted "with" for "under" preceding
"California law and the prisoner" in subd.(c).

The 1980 amendment by c. 1340 rewrote this section to read:
"The following persons are peace officers whose authority extends to any place in the state while

engaged in the performance of the duties of their respective employment and for the purpose of
carrying out the primary function of their employment or as required under Sections 8597, 8598, and
8617 of the Government Code.  Such peace officer may carry firearms only if authorized and under
such terms and conditions as are specified by their employing agency:

"(a) A parole officer of the Department of Corrections or the Department of the Youth Authority,
probation officer, or deputy probation officer.  Except as otherwise provided in this subdivision, the
authority of such parole or probation officer shall extend only (1) to conditions of parole or of
probation by any person in this state on parole or probation; (2) to the escape of any inmate or ward
from a state or local institution; (3) to the transportation of such persons; and (4) to violations of any
penal provisions of law which are discovered in the course of and arise in connection with his
employment.

"(b) A correctional officer employed by the Department of Corrections or any employee of the
Department of the Youth Authority having custody of wards or any employee of the Department of
Corrections designated by the Director of Corrections or employee of the Board of Prison Terms
designated by the Secretary of the Youth and Adult Correctional Agency or employee of the
Department of the Youth Authority designated by the Director of the Department of the Youth
Authority, any superintendent, supervisor, or employee having custody of wards in an institution
operated by a probation department, and any transportation officer of a probation department."

For legislative intent of 1980 act, see Historical and Statutory Notes under Health and Safety Code §
8325.

Effect of amendment of section by two or more acts at the same session of the legislature, see
Government Code § 9605.

The 1981 amendment inserted "designated by the Director of the Department of the Youth Authority or"
toward the end of subd.(b), following "or employee of the Department of the Youth Authority"; near
the end of subd.(b), preceding "in an institution operated by a probation department" substituted "or
employee having custodial responsibilities" for "or employee having custody of wards"; and, near
the end of subd.(b), before "any transportation officer" substituted "or" for "and".



The 1982 amendment substituted "Except as specified in this section, these peace officers may carry"
for "Such peace officer may carry" in the introductory clause preceding the lettered subdivisions;
added the third sentence of subd.(a); and added subds.(c) and (d).

Section 2 of Stats.1982, c. 1086, p. 3958, provides:
"It is the intent of the Legislature that the changes effected by this act shall serve only to define peace

officers, the extent of their jurisdiction, and the nature and scope of their authority, powers, and
duties, and that there shall be no change in the status of individuals for purposes of retirement,
workers' compensation or similar injury or death benefits, or other employee benefits."

The 1984 amendment added, to the first sentence of subd.(a), "or a board coordinating parole agent
employed by the Youthful Offender Parole Board"; added the fourth sentence of subd.(a);
substituted, in subd.(b), "Director of the Youth Authority" for "Director of the Department of the
Youth Authority"; and made nonsubstantive changes in punctuation and wording.

Sections 2 and 3 of Stats.1984, c. 702, provide:
"Sec. 2. It is the intent of the Legislature in this act to correct an omission which occurred in Chapter

860 of the Statutes of 1979 which inadvertently removed peace officer status from board
coordinating parole officers of the Youthful Offender Parole Board.

"Sec. 3. It is the intent of the Legislature that the changes effected by this act shall serve only to define
peace officers, the extent of their jurisdiction, and the nature and scope of their authority, powers,
and duties, and that there shall be no change in the status of individuals for purposes of retirement,
workers' compensation or similar injury or death benefits, or other employee benefits."

The 1988 amendment by c. 386, included as peace officers medical technical assistant services
employees, working in the California Medical Facility.

The 1988 amendment by c. 942, amending c. 386, authorized parole officers of the Youthful Offender
Parole Board to carry firearms if authorized and under terms and conditions specified by the board's
chairperson.

Effect of amendment of section by two or more acts at the same session of the legislature, see
Government Code § 9605.

Section 8 of Stats.1988, c. 386 provides:
"It is the intent of the Legislature that the changes effected by this act shall serve only to define peace

officers, the extent of their jurisdiction, and the nature and scope of their authority, powers, and
duties, and that there shall be no change in the status of individuals for purposes of retirement,
workers' compensation or similar injury or death benefits, or other employee benefits."

The 1989 amendment made nonsubstantive changes in subd.(a).
The 1990 amendment, in subd.(c) provided for suspension of the right to carry firearms; in subd.(d),

inserted "or designee" and "concealable" and added the third sentence; and added subd.(e) relating to
access to ranges.

The 1992 amendment rewrote this section, which read:
"The following persons are peace officers whose authority extends to any place in the state while

engaged in the performance of the duties of their respective employment and for the purpose of
carrying out the primary function of their employment or as required under Sections 8597, 8598, and
8617 of the Government Code.  Except as specified in this section, these peace officers may carry
firearms only if authorized and under those terms and conditions specified by their employing
agency:

"(a) A parole officer of the Department of Corrections or the Department of the Youth Authority,
probation officer, or deputy probation officer, or a board coordinating parole agent employed by the
Youthful Offender Parole Board.  Except as otherwise provided in this subdivision, the authority of
these parole or probation officers shall extend only as follows:

"(1) To conditions of parole or of probation by any person in this state on parole or probation.
"(2) To the escape of any inmate or ward from a state or local institution.
"(3) To the transportation of such persons.
"(4) To violations of any penal provisions of law which are discovered in the course of and arise in

connection with his or her employment.



"Any parole officer of the Department of Corrections, the Department of the Youth Authority, or the
Youthful Offender Parole Board is authorized to carry firearms but only as determined by the
director on a case-by-case or unit-by-unit basis and only under those terms and conditions specified
by the director or chairperson.

"(b) A correctional officer employed by the Department of Corrections or any employee of the
Department of the Youth Authority having custody of wards or any employee of the Department of
Corrections designated by the Director of Corrections or any medical technical assistant series
employee designated by the Director of Corrections or designated by the Director of Corrections and
employed by the State Department of Mental Health to work in the California Medical Facility or
employee of the Board of Prison Terms designated by the Secretary of the Youth and Adult
Correctional Agency or employee of the Department of the Youth Authority designated by the
Director of the Youth Authority or any superintendent, supervisor, or employee having custodial
responsibilities in an institution operated by a probation department, or any transportation officer of
a probation department.

"(c) The following persons may carry a firearm while not on duty: a parole officer of the Department of
Corrections or the Department of the Youth Authority, a correctional officer employed by the
Department of Corrections or any employee of the Department of the Youth Authority having
custody of wards or any employee of the Department of Corrections designated by the Director of
Corrections.  A parole officer of the Youthful Offender Parole Board may carry a firearm while not
on duty only when so authorized by the chairperson of the board and only under the terms and
conditions specified by the chairperson.  Nothing in this section shall be interpreted to require
licensure pursuant to Section 12025.  The director or chairperson may deny, suspend, or revoke for
good cause a person's right to carry a firearm under this subdivision.  That person shall, upon
request, receive a hearing, as provided for in the negotiated grievance procedure between the
exclusive employee representative and the Department of Corrections, the Department of the Youth
Authority, or the Youthful Offender Parole Board, to review the director's or the chairperson's
decision.

"(d) Persons permitted to carry firearms pursuant to this section, either on or off duty, shall meet the
training requirements of Section 832 and shall qualify with the firearm at least quarterly.  It is the
responsibility of the individual officer or designee to maintain his or her eligibility to carry
concealable firearms off duty.  Failure to maintain quarterly qualifications by an officer or designee
with any concealable firearms carried off duty shall constitute good cause to suspend or revoke that
person's right to carry firearms off duty.

"(e) The Department of Corrections shall allow reasonable access to its ranges for officers and designees
of either department to qualify to carry concealable firearms off duty.  The time spent on the range
for purposes of meeting the qualification requirements shall be the person's own time during the
person's off-duty hours.

"(f) The Director of Corrections shall promulgate regulations consistent with this section."
The 1994 amendment, in subd.(a)(3), added "on parole or probation" following "persons"; in the second

to last paragraph in subd.(a) relating to the authority to carry firearms, added the last two sentences
relating to a policy for arming peace officers who comprise high-risk transportation details or
high-risk escape details; in subd.(a) added the last paragraph relating to training and arming peace
officers who comprise tactical teams for use during high-risk escape details; added subds.(g) and (h)
defining high-risk transportation details, high-risk escape details, and transportation detail; and made
nonsubstantive changes throughout.

Stats.1998, c. 338 (S.B.295), in subd.(b), inserted "or the Inspector General of the Youth and Adult
Correctional Agency or any internal affairs investigator under the authority of the Inspector General"
following "wards".

Stats.2001, c. 119 (S.B.890), in subd.(b), inserted "correctional counselor series employee of the
Department of Corrections or any"; and in subd.(c), inserted "or correctional counselor".

Stats.2002, c. 1124 (A.B.3000), in subd.(b), deleted "to work in the California Medical Facility"
following "State Department of Mental Health".



For Governor's signing message regarding Stats.2002, c. 1124 (A.B.3000), see Historical and Statutory
Notes under Business and Professions Code § 7342.

Research References

Cross References

Administration of the state correctional system, appointment of personnel, see Penal Code § 6050 et
seq.

California Emergency Services Act, peace officers, see Government Code § 8597.
Community Mental Health Services, Lanterman-Petris-Short Act, definitions, see Welfare and

Institutions Code § 2460.
"Correctional personnel" defined, see Penal Code § 6031.5.
Death from HIV-related disease, limitation of actions for proceedings for death benefits, see Labor

Code § 5406.6.
Delinquents and wards of the Juvenile Court,

Home supervision, volunteer, aide and community worker defined, see Welfare and Institutions
Code § 242.

Institutions for delinquents, powers of peace officer, see Welfare and Institutions Code § 1076.
Probation officers, powers of peace officer, see Welfare and Institutions Code § 283.

Department of Corrections, see Penal Code § 5000 et seq.
Department of Mental Health, generally, see Welfare and Institutions Code § 4000 et seq.
Department of Motor Vehicles, records, conviction of reckless driving prior to Jan. 1, 1987, see

Vehicle Code § 1807.5.
Inspection of public records, "public safety official" defined, see Government Code § 6254.24.
Insurance rates, peace officer defined as in this section, see Insurance Code § 488.5.
Juvenile court probation officers, powers and authority as conferred by this section, see Welfare and

Institutions Code § 283.
Local law enforcement officers to have powers of peace officers during state of local emergency, see

Government Code § 8598.
Local summary criminal history information, see Penal Code § 13300.
Prevention of domestic violence, emergency protective orders, definitions, see Family Code § 6240.
Public employees retirement, "county peace officer" to include person employed pursuant to this

section, see Government Code § 20438.
"Public safety officer" defined to include peace officer as defined in this section, see Government

Code § 3301.
Refusal or failure to provide specimens, use of reasonable force by authorized personnel, see Penal

Code § 298.1.
Reporting accident to insurer, peace officer defined as in this section, see Insurance Code §§ 557.5,

557.6.
Scheduling accommodations for juror who is peace officer, see California Rules of Court, Rule

2.1004.
Scholarships for dependents of peace officers, officers or employees of departments of corrections or

youth authority, and firefighters who are killed or are totally disabled in the line of duty, see
Labor Code § 4709.

State civil service, promotion, see Government Code § 18955.
State employees having powers of peace officers during state of emergency, see Government Code §

8597.
State summary criminal history information, see Penal Code § 11105.
Trial Jury Selection and Management Act, procedures for jury service giving peace officers

scheduling accommodations when necessary, see Code of Civil Procedure § 219.5.



Workers' compensation and insurance,
Death from HIV-related disease, limitation of actions for proceedings for death benefits, see Labor

Code § 5406.6.
Injury to member of Department of Corrections or officer or employee of Department of Youth

Authority, and peace officers, inclusion of heart trouble, hernia, pneumonia, tuberculosis and
meningitis, see Labor Code § 3212.10.

Youth Authority, powers and duties, see Welfare and Institutions Code § 1750 et seq.

Code Of Regulations References

Department of Corrections, employee law enforcement and peace officer personnel, see 15 Cal.
Code of Regs. § 3291.

Department of the Youth Authority,
Reporting and monitoring use of force, see 15 Cal. Code of Regs. § 4034.3.
Use of force, definitions, see 15 Cal. Code of Regs. § 4034.1.
Use of force options, see 15 Cal. Code of Regs. § 4034.2.

Law Review And Journal Commentaries

Alienage classifications — Mandatory citizenship requirement for California peace officers
primarily serves a political function and does not violate the equal protection clause of the
fourteenth amendment. 23 Santa Clara L. Rev. 691 (1983).

Clarifying the legislature's intent regarding notification to public safety officers of proposed
discipline.  Adam Guernsey, 41 McGeorge L. Rev. 592 (2010).

Review of Selected 1990 California Legislation.  22 Pac. L.J. 711 (1991).
Significant developments in the immigration laws of the United States 1981-1982. 20 San Diego L.

Rev. 191 (1982).
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Collateral References:

 Am Jur 2d Sheriffs, Police, and Constables §§1 et seq.

Notes Of Decisions

Construction and application 2
County sheriff 8
Firearms 4
Immunity 9
Law enforcement status 3
Off-duty probation officer 6
Parole officers 7
Probation officers 5
Validity 1

1. Validity

This section allowing department of youth authority parole agents to be armed only if authorized and under
such stringent conditions as specified by employing agency does not represent undue delegation of power;
rather, department has been granted option to arm if it so desires. California State Employees' Ass'n v. Way
(App. 3 Dist. 1982) 185 Cal.Rptr. 747, 135 Cal.App.3d 1059. Constitutional Law  2411; Infants  273

2. Construction and application

Functions of California probation officers sufficiently partake of sovereign's power to exercise coercive force



over individual that they may be limited to citizens. Cabell v. Chavez-Salido, U.S.Cal.1982, 102 S.Ct. 735, 454
U.S. 432, 70 L.Ed.2d 677. Courts  55

The 1980 amendment to this section applies prospectively and retrospectively to disqualify persons with felony
convictions from holding a job that requires having custody of wards in an institution operated by the probation
department in a general law county. 65 Op.Atty.Gen. 95, 1-29-82.

Neither correctional officers nor any other peace officers listed in this section are eligible for the private group
insurance benefits available to members of the association of california highway patrolmen under the provisions
of Gov.C. § 22790. 56 Op.Atty.Gen. 120, 3-21-73.

3. Law enforcement status

To confer law enforcement status on group supervisor at juvenile hall who was responsible for making sure
juveniles were where they were supposed to be, but who was not a probation officer and had no investigative
functions, so as to exclude defendant's confession to supervisor, would be unwarranted extension of rules
elucidated in Miranda. People v. Claxton (App. 5 Dist. 1982) 181 Cal.Rptr. 281, 129 Cal.App.3d 638. Criminal
Law  517(6)

4. Firearms

In adopting amendment to this section allowing department of youth authority parole agents to be armed only if
authorized and under such stringent conditions as are specified by employing agency, legislature implicitly
determined that firearm was not a necessary safety device for parole agents. California State Employees' Ass'n
v. Way (App. 3 Dist. 1982) 185 Cal.Rptr. 747, 135 Cal.App.3d 1059. Infants  273

With respect to custodial officers of a county department of corrections in a general law county, this section
does not empower the officer in charge of such department to authorize the custodial officers to carry a firearm.
72 Op.Atty.Gen. 103, July 6, 1989.

A county chief probation officer's authority, limited as it is to employment-related conduct, cannot prohibit an
off-duty deputy probation officer from carrying a concealed firearm; holding the status of a duly appointed
peace officer, a deputy probation officer need not obtain a license to carry a concealed firearm. 72 Op.Atty.Gen.
167 (1989).

Officer in charge of a county department of corrections in a general law county is not empowered, by this
section, to authorize the custodial officers of such department to carry a firearm. 72 Op.Atty.Gen. 103 (1989).

The department of corrections has no authority to grant one of its retired employees the privilege of carrying a
concealable firearm concealed on his person or in his vehicle. 64 Op.Atty.Gen. 859, 12-3-81.

A department of corrections peace officer, as defined in this section, is permitted to carry concealed a
concealable firearm without the license required by § 12025 if authorized to do so by the department of
corrections under such terms and conditions as are specified by the department. 64 Op.Atty.Gen. 832, 11-10-81.

Department of corrections peace officers, as defined in this section, are exempt from § 12025, which provides
that any person who carries a concealable firearm concealed on his person or in his vehicle is guilty of a
misdemeanor, by virtue of § 12027, which provides that certain persons are exempt from the requirements of §
12025, whether such officers are on duty or off duty. 63 Op.Atty.Gen. 585, 5-9-80 (modified; see, 64
Op.Atty.Gen. 832, 11-10-81).

5. Probation officers

To determine whether probation department may run institution for unsentenced, untried adults, court looks to
legislative enactments that prescribe powers and duties of probation officers and to legislative enactments
establishing county jails and detention facilities. People ex rel. Deputy Sheriffs' Assn. v. County of Santa Clara



(App. 6 Dist. 1996) 57 Cal.Rptr.2d 322, 49 Cal.App.4th 1471, rehearing denied, review denied. Courts  55

Although juvenile probation officers have extensive powers over and duties toward minors, adult probation
officers' authority is limited to adults who have been convicted of crime. People ex rel. Deputy Sheriffs' Assn.
v. County of Santa Clara (App. 6 Dist. 1996) 57 Cal.Rptr.2d 322, 49 Cal.App.4th 1471, rehearing denied,
review denied. Sentencing And Punishment  1988

Court ordering detention or confinement of adult does not order person confined in particular facility, but
commits person to custody of officer named by legislature to receive and keep that category of persons. People
ex rel. Deputy Sheriffs' Assn. v. County of Santa Clara (App. 6 Dist. 1996) 57 Cal.Rptr.2d 322, 49 Cal.App.4th
1471, rehearing denied, review denied. Prisons  216

Chief probation officer's statutorily authorized duties were limited to adults who had been convicted of crime,
and did not include care and custody of untried and unsentenced adults and adults committed under civil or
federal order or process, which were functions confided by statute to director of department of corrections.
People ex rel. Deputy Sheriffs' Assn. v. County of Santa Clara (App. 6 Dist. 1996) 57 Cal.Rptr.2d 322, 49
Cal.App.4th 1471, rehearing denied, review denied. Courts  55

Probation officer is an official appointed pursuant to legislative enactment to represent interests of juvenile. In
re Michael C.(1978) 146 Cal.Rptr. 358, 21 Cal.3d 471, 579 P.2d 7, application granted 99 S.Ct. 3, 439 U.S.
1310, 58 L.Ed.2d 19, certiorari granted 99 S.Ct. 308, 439 U.S. 925, 58 L.Ed.2d 318, reversed 99 S.Ct. 2560,
442 U.S. 707, 61 L.Ed.2d 197, rehearing denied 100 S.Ct. 186, 444 U.S. 887, 62 L.Ed.2d 121. Infants  131

6. Off-duty probation officer

A probation officer's peace officer powers under this section extend to violations of any criminal law, if the
violation is discovered in the course of and arises in connection with the probation officer's employment;
however, a probation officer's peace officer powers do not extend to off-duty hours. 72 Op.Atty.Gen. 154
(1989).

7. Parole officers

Parole officer was an adjunct to law enforcement team when she, as a peace officer under state law, participated
in illegal search of defendant's motel room, and the threat of exclusion could be expected to alter her behavior,
and thus, evidence obtained during search was not admissible in drug prosecution under good faith exception to
Fourth Amendment exclusionary rule, assuming parole officer made the error of failing to update parole list,
indicating who was on active parole and who could be searched without a warrant, which led to the illegal
search. People v. Willis (2002) 120 Cal.Rptr.2d 105, 28 Cal.4th 22, 46 P.3d 898. Criminal Law  394.2(1);
Criminal Law  394.4(3); Criminal Law  394.4(10)

8. County sheriff

A county sheriff is authorized to investigate criminal acts alleged to have occurred at a state correctional facility
but may decline to investigate such alleged acts when, for example, the crime report is patently frivolous, a
primary investigation shows the allegations to be without merit, or he has an agreement with another law
enforcement agency having jurisdiction over the matter to carry out the appropriate investigation. 81
Op.Atty.Gen. 86, 2-25-28.

9. Immunity

State parole officers performed law enforcement function when they ordered issuance of parole hold and arrest
of parolee independent from decision-making authority of state prison terms board, and thus were not entitled to
absolute immunity with respect to their conduct in parolee's § 1983 action for alleged Fourth Amendment
violations. Swift v. California, C.A.9 (Cal.)2004, 384 F.3d 1184. Civil Rights  1376(7)

Parole officers are not entitled to absolute immunity when performing investigatory or law enforcement



functions. Swift v. California, C.A.9 (Cal.)2004, 384 F.3d 1184. Pardon And Parole  56

State parole officers were performing law enforcement function when they investigated parolee's alleged parole
violations, and thus were not entitled to absolute immunity against parolee's § 1983 claim alleging that officers'
conduct violated his Fourth Amendment rights. Swift v. California, C.A.9 (Cal.)2004, 384 F.3d 1184. Civil
Rights  1376(7)

§ 830.5. Parole and probation officers; correctional or medical facility employees; firearms 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Section operative Jan. 1, 2012.  See, also, section operative until Jan. 1, 2012.
The following persons are peace officers whose authority extends to any place in the state while engaged in the
performance of the duties of their respective employment and for the purpose of carrying out the primary
function of their employment or as required under Sections 8597, 8598, and 8617 of the Government Code.
Except as specified in this section, these peace officers may carry firearms only if authorized and under those
terms and conditions specified by their employing agency:

(a) A parole officer of the Department of Corrections or the Department of the Youth Authority, probation
officer, deputy probation officer, or a board coordinating parole agent employed by the Youthful Offender
Parole Board.  Except as otherwise provided in this subdivision, the authority of these parole or probation
officers shall extend only as follows:

(1) To conditions of parole or of probation by any person in this state on parole or probation.

(2) To the escape of any inmate or ward from a state or local institution.

(3) To the transportation of persons on parole or probation.

(4) To violations of any penal provisions of law which are discovered while performing the usual or authorized
duties of his or her employment.

(5) To the rendering of mutual aid to any other law enforcement agency.

For the purposes of this subdivision, "parole agent" shall have the same meaning as parole officer of the
Department of Corrections or of the Department of the Youth Authority.

Any parole officer of the Department of Corrections, the Department of the Youth Authority, or the Youthful
Offender Parole Board is authorized to carry firearms, but only as determined by the director on a case-by-case
or unit-by-unit basis and only under those terms and conditions specified by the director or chairperson.  The
Department of the Youth Authority shall develop a policy for arming peace officers of the Department of the
Youth Authority who comprise "high-risk transportation details" or "high-risk escape details" no later than June
30, 1995.  This policy shall be implemented no later than December 31, 1995.

The Department of the Youth Authority shall train and arm those peace officers who comprise tactical teams at
each facility for use during "high-risk escape details."

(b) A correctional officer employed by the Department of Corrections or any employee of the Department of the
Youth Authority having custody of wards or the Inspector General of the Youth and Adult Correctional Agency
or any internal affairs investigator under the authority of the Inspector General or any employee of the
Department of Corrections designated by the Director of Corrections or any correctional counselor series
employee of the Department of Corrections or any medical technical assistant series employee designated by
the Director of Corrections or designated by the Director of Corrections and employed by the State Department
of Mental Health or employee of the Board of Prison Terms designated by the Secretary of the Youth and Adult
Correctional Agency or employee of the Department of the Youth Authority designated by the Director of the



Youth Authority or any superintendent, supervisor, or employee having custodial responsibilities in an
institution operated by a probation department, or any transportation officer of a probation department.

(c) The following persons may carry a firearm while not on duty: a parole officer of the Department of
Corrections or the Department of the Youth Authority, a correctional officer or correctional counselor
employed by the Department of Corrections or any employee of the Department of the Youth Authority having
custody of wards or any employee of the Department of Corrections designated by the Director of Corrections.
A parole officer of the Youthful Offender Parole Board may carry a firearm while not on duty only when so
authorized by the chairperson of the board and only under the terms and conditions specified by the
chairperson.  Nothing in this section shall be interpreted to require licensure pursuant to Section 25400.  The
director or chairperson may deny, suspend, or revoke for good cause a person's right to carry a firearm under
this subdivision.  That person shall, upon request, receive a hearing, as provided for in the negotiated grievance
procedure between the exclusive employee representative and the Department of Corrections, the Department
of the Youth Authority, or the Youthful Offender Parole Board, to review the director's or the chairperson's
decision.

(d) Persons permitted to carry firearms pursuant to this section, either on or off duty, shall meet the training
requirements of Section 832 and shall qualify with the firearm at least quarterly.  It is the responsibility of the
individual officer or designee to maintain his or her eligibility to carry concealable firearms off duty.  Failure to
maintain quarterly qualifications by an officer or designee with any concealable firearms carried off duty shall
constitute good cause to suspend or revoke that person's right to carry firearms off duty.

(e) The Department of Corrections shall allow reasonable access to its ranges for officers and designees of
either department to qualify to carry concealable firearms off duty.  The time spent on the range for purposes of
meeting the qualification requirements shall be the person's own time during the person's off-duty hours.

(f) The Director of Corrections shall promulgate regulations consistent with this section.

(g) "High-risk transportation details" and " high-risk escape details" as used in this section shall be determined
by the Director of the Youth Authority, or his or her designee.  The director, or his or her designee, shall
consider at least the following in determining "high-risk transportation details" and "high-risk escape details":
protection of the public, protection of officers, flight risk, and violence potential of the wards.

(h) "Transportation detail" as used in this section shall include transportation of wards outside the facility,
including, but not limited to, court appearances, medical trips, and interfacility transfers.

CREDIT(S)
(Added by Stats.1968, c. 1222, p. 2307, § 1.  Amended by Stats.1969, c. 645, p. 1297, § 1; Stats.1972, c. 198, p.
420, § 3; Stats.1978, c. 642, p. 2102, § 1; Stats.1980, c. 616, p. 1697, § 1; Stats.1980, c. 1340, p. 4725, § 13, eff.
Sept. 30, 1980; Stats.1981, c. 1142, p. 4535, § 5; Stats.1982, c. 1086, p. 3958, § 1; Stats.1984, c. 702, § 1, eff.
Aug. 23, 1984; Stats.1988, c. 386, § 1.5, eff. Aug. 8, 1988; Stats.1988, c. 942, § 1; Stats.1989, c. 1165, § 33;
Stats.1990, c. 1194 (A.B.3905), § 1; Stats.1992, c. 882 (A.B.3603), § 2; Stats.1994, c. 465 (S.B.1756), § 1;
Stats.1998, c. 338 (S.B.295), § 3, eff. Aug. 21, 1998; Stats.2001, c. 119 (S.B.890), § 1; Stats.2002, c. 1124
(A.B.3000), § 44, eff. Sept. 30, 2002; Stats.2010, c. 178 (S.B.1115), § 66, operative Jan. 1, 2012.)

Historical Notes

Law Revision Commission Comments

Subdivision (c) of Section 830.5 is amended to reflect nonsubstantive reorganization of the statutes
governing control of deadly weapons. [38 Cal.L.Rev.Comm. Reports 217 (2009)].

Historical And Statutory Notes
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As added in 1968 the section read:
"(a) Any parole officer of the State Department of Corrections, placement or parole officer of the Youth

Authority, probation officer, or deputy probation officer is a peace officer.  Except as otherwise
provided in this subdivision, the authority of any such peace officer shall extend only as to
conditions of parole or of probation by any person in this state on parole or probation, or to the
escape of any inmate or ward from a state institution, or to the transportation of such persons.  The
authority of any parole officer of the State Department of Corrections shall further extend to
violations of any penal provisions of law which are discovered in the course of and arise in
connection with his employment.

"(b) Any warden, superintendent, supervisor, or guard employed by the Department of Corrections, and
any officer or employee of each institution for delinquents of the Department of Youth Authority, is
a peace officer.  The authority of any such peace officer shall extend only as is necessary for the
purpose of carrying out the duties of his employment.  When he is carrying out his duties, any such
supervisor, guard, officer or employee who is engaged in transportation of prisoners or apprehension
of prisoners or wards who have escaped is a peace officer whether acting within or without this state.

"(c) When, pursuant to Nevada law, an officer or employee of the Nevada State Prison has in his
custody in California a prisoner of the State of Nevada whom he is transporting from the Nevada
State Prison or any honor or forest camp in Nevada to another point in Nevada for the purposes of
firefighting or conservation work, such officer or employee of the Nevada State Prison shall have the
power to maintain custody of the prisoner in California and to retake the prisoner if he should escape
in California to the same extent as if such officer or employee were a peace officer appointed under
California law and the prisoner had been committed to his custody in proceedings under California
law."

The 1969 amendment substituted, in subd.(b), "any superintendent, assistant superintendent, supervisor,
or employee having custody of wards, of each institution of the Department of Youth Authority and
any transportation officer" for "any officer or employee of each institution for delinquents."

Section 4 of Stats.1969, c. 645, p. 1298, provided:
"It is the intent of the Legislature that the changes effected by this act shall serve only to define peace

officers, the extent of their jurisdiction, and the nature and scope of their authority, powers, and
duties, and that there be no change in the status of individual peace officers or classes of peace
officers for purposes of retirement, workmen's compensation, or similar injury or death benefits, or
other employee benefits."

The 1972 amendment inserted the numbers for subds.(a)(1), (a)(2) and (a)(3) in place of conjunctions;
added subd.(a)(4) which read: "as provided in Section 8597 or 8598 of the Government Code, or
when acting pursuant to Section 8617 of the Government Code."; in the second sentence of subd.(b),
inserted "(1)" preceding "as is necessary", and added ", and (2) as provided in Section 8597 or 8598
of the Government Code, or when acting pursuant to Section 8617 of the Government Code"; and
subds.(d) and (e) which read:

"(d) Any peace officer under this section shall have the same status of a peace officer provided for in
subdivision (a) or (b) of Section 830.2 for the purpose of obtaining any group insurance benefits
available to such peace officers.

"(e) Any peace officer under this section shall have the full powers and duties of a peace officer as
provided by Section 830.1 when acting pursuant to Section 8617 of the Government Code."

The 1978 amendment substituted "the Director of Corrections, any deputy director of the Department of
Corrections" for "and" in the first sentence of subd.(b); and substituted "with" for "under" preceding
"California law and the prisoner" in subd.(c).

The 1980 amendment by c. 1340 rewrote this section to read:
"The following persons are peace officers whose authority extends to any place in the state while

engaged in the performance of the duties of their respective employment and for the purpose of
carrying out the primary function of their employment or as required under Sections 8597, 8598, and
8617 of the Government Code.  Such peace officer may carry firearms only if authorized and under
such terms and conditions as are specified by their employing agency:



"(a) A parole officer of the Department of Corrections or the Department of the Youth Authority,
probation officer, or deputy probation officer.  Except as otherwise provided in this subdivision, the
authority of such parole or probation officer shall extend only (1) to conditions of parole or of
probation by any person in this state on parole or probation; (2) to the escape of any inmate or ward
from a state or local institution; (3) to the transportation of such persons; and (4) to violations of any
penal provisions of law which are discovered in the course of and arise in connection with his
employment.

"(b) A correctional officer employed by the Department of Corrections or any employee of the
Department of the Youth Authority having custody of wards or any employee of the Department of
Corrections designated by the Director of Corrections or employee of the Board of Prison Terms
designated by the Secretary of the Youth and Adult Correctional Agency or employee of the
Department of the Youth Authority designated by the Director of the Department of the Youth
Authority, any superintendent, supervisor, or employee having custody of wards in an institution
operated by a probation department, and any transportation officer of a probation department."

For legislative intent of 1980 act, see Historical and Statutory Notes under Health and Safety Code §
8325.

Effect of amendment of section by two or more acts at the same session of the legislature, see
Government Code § 9605.

The 1981 amendment inserted "designated by the Director of the Department of the Youth Authority or"
toward the end of subd.(b), following "or employee of the Department of the Youth Authority"; near
the end of subd.(b), preceding "in an institution operated by a probation department" substituted "or
employee having custodial responsibilities" for "or employee having custody of wards"; and, near
the end of subd.(b), before "any transportation officer" substituted "or" for "and".

The 1982 amendment substituted "Except as specified in this section, these peace officers may carry"
for "Such peace officer may carry" in the introductory clause preceding the lettered subdivisions;
added the third sentence of subd.(a); and added subds.(c) and (d).

Section 2 of Stats.1982, c. 1086, p. 3958, provides:
"It is the intent of the Legislature that the changes effected by this act shall serve only to define peace

officers, the extent of their jurisdiction, and the nature and scope of their authority, powers, and
duties, and that there shall be no change in the status of individuals for purposes of retirement,
workers' compensation or similar injury or death benefits, or other employee benefits."

The 1984 amendment added, to the first sentence of subd.(a), "or a board coordinating parole agent
employed by the Youthful Offender Parole Board"; added the fourth sentence of subd.(a);
substituted, in subd.(b), "Director of the Youth Authority" for "Director of the Department of the
Youth Authority"; and made nonsubstantive changes in punctuation and wording.

Sections 2 and 3 of Stats.1984, c. 702, provide:
"Sec. 2. It is the intent of the Legislature in this act to correct an omission which occurred in Chapter

860 of the Statutes of 1979 which inadvertently removed peace officer status from board
coordinating parole officers of the Youthful Offender Parole Board.

"Sec. 3. It is the intent of the Legislature that the changes effected by this act shall serve only to define
peace officers, the extent of their jurisdiction, and the nature and scope of their authority, powers,
and duties, and that there shall be no change in the status of individuals for purposes of retirement,
workers' compensation or similar injury or death benefits, or other employee benefits."

The 1988 amendment by c. 386, included as peace officers medical technical assistant services
employees, working in the California Medical Facility.

The 1988 amendment by c. 942, amending c. 386, authorized parole officers of the Youthful Offender
Parole Board to carry firearms if authorized and under terms and conditions specified by the board's
chairperson.

Effect of amendment of section by two or more acts at the same session of the legislature, see
Government Code § 9605.

Section 8 of Stats.1988, c. 386 provides:
"It is the intent of the Legislature that the changes effected by this act shall serve only to define peace



officers, the extent of their jurisdiction, and the nature and scope of their authority, powers, and
duties, and that there shall be no change in the status of individuals for purposes of retirement,
workers' compensation or similar injury or death benefits, or other employee benefits."

The 1989 amendment made nonsubstantive changes in subd.(a).
The 1990 amendment, in subd.(c) provided for suspension of the right to carry firearms; in subd.(d),

inserted "or designee" and "concealable" and added the third sentence; and added subd.(e) relating to
access to ranges.

The 1992 amendment rewrote this section, which read:
"The following persons are peace officers whose authority extends to any place in the state while

engaged in the performance of the duties of their respective employment and for the purpose of
carrying out the primary function of their employment or as required under Sections 8597, 8598, and
8617 of the Government Code.  Except as specified in this section, these peace officers may carry
firearms only if authorized and under those terms and conditions specified by their employing
agency:

"(a) A parole officer of the Department of Corrections or the Department of the Youth Authority,
probation officer, or deputy probation officer, or a board coordinating parole agent employed by the
Youthful Offender Parole Board.  Except as otherwise provided in this subdivision, the authority of
these parole or probation officers shall extend only as follows:

"(1) To conditions of parole or of probation by any person in this state on parole or probation.
"(2) To the escape of any inmate or ward from a state or local institution.
"(3) To the transportation of such persons.
"(4) To violations of any penal provisions of law which are discovered in the course of and arise in

connection with his or her employment.
"Any parole officer of the Department of Corrections, the Department of the Youth Authority, or the

Youthful Offender Parole Board is authorized to carry firearms but only as determined by the
director on a case-by-case or unit-by-unit basis and only under those terms and conditions specified
by the director or chairperson.

"(b) A correctional officer employed by the Department of Corrections or any employee of the
Department of the Youth Authority having custody of wards or any employee of the Department of
Corrections designated by the Director of Corrections or any medical technical assistant series
employee designated by the Director of Corrections or designated by the Director of Corrections and
employed by the State Department of Mental Health to work in the California Medical Facility or
employee of the Board of Prison Terms designated by the Secretary of the Youth and Adult
Correctional Agency or employee of the Department of the Youth Authority designated by the
Director of the Youth Authority or any superintendent, supervisor, or employee having custodial
responsibilities in an institution operated by a probation department, or any transportation officer of
a probation department.

"(c) The following persons may carry a firearm while not on duty: a parole officer of the Department of
Corrections or the Department of the Youth Authority, a correctional officer employed by the
Department of Corrections or any employee of the Department of the Youth Authority having
custody of wards or any employee of the Department of Corrections designated by the Director of
Corrections.  A parole officer of the Youthful Offender Parole Board may carry a firearm while not
on duty only when so authorized by the chairperson of the board and only under the terms and
conditions specified by the chairperson.  Nothing in this section shall be interpreted to require
licensure pursuant to Section 12025.  The director or chairperson may deny, suspend, or revoke for
good cause a person's right to carry a firearm under this subdivision.  That person shall, upon
request, receive a hearing, as provided for in the negotiated grievance procedure between the
exclusive employee representative and the Department of Corrections, the Department of the Youth
Authority, or the Youthful Offender Parole Board, to review the director's or the chairperson's
decision.

"(d) Persons permitted to carry firearms pursuant to this section, either on or off duty, shall meet the
training requirements of Section 832 and shall qualify with the firearm at least quarterly.  It is the



responsibility of the individual officer or designee to maintain his or her eligibility to carry
concealable firearms off duty.  Failure to maintain quarterly qualifications by an officer or designee
with any concealable firearms carried off duty shall constitute good cause to suspend or revoke that
person's right to carry firearms off duty.

"(e) The Department of Corrections shall allow reasonable access to its ranges for officers and designees
of either department to qualify to carry concealable firearms off duty.  The time spent on the range
for purposes of meeting the qualification requirements shall be the person's own time during the
person's off-duty hours.

"(f) The Director of Corrections shall promulgate regulations consistent with this section."
The 1994 amendment, in subd.(a)(3), added "on parole or probation" following "persons"; in the second

to last paragraph in subd.(a) relating to the authority to carry firearms, added the last two sentences
relating to a policy for arming peace officers who comprise high-risk transportation details or
high-risk escape details; in subd.(a) added the last paragraph relating to training and arming peace
officers who comprise tactical teams for use during high-risk escape details; added subds.(g) and (h)
defining high-risk transportation details, high-risk escape details, and transportation detail; and made
nonsubstantive changes throughout.

Stats.1998, c. 338 (S.B.295), in subd.(b), inserted "or the Inspector General of the Youth and Adult
Correctional Agency or any internal affairs investigator under the authority of the Inspector General"
following "wards".

Stats.2001, c. 119 (S.B.890), in subd.(b), inserted "correctional counselor series employee of the
Department of Corrections or any"; and in subd.(c), inserted "or correctional counselor".

Stats.2002, c. 1124 (A.B.3000), in subd.(b), deleted "to work in the California Medical Facility"
following "State Department of Mental Health".

For Governor's signing message regarding Stats.2002, c. 1124 (A.B.3000), see Historical and Statutory
Notes under Business and Professions Code § 7342.

2010 Legislation
Stats.2010, c. 178 (S.B.1115), made changes to cross references consistent with the reorganization of

deadly weapons provisions in the Penal Code by Stats.2010, c. 711 (S.B.1080).
For operative effect provisions relating to Stats.2010, c. 178 (S.B.1115), see Historical and Statutory

Notes under Business and Professions Code § 7542.1.
Subordination of legislation by Stats.2010, c. 178 (S.B.1115), to other 2010 legislation, see Historical

and Statutory Notes under Business and Professions Code § 7542.1.

Research References

Cross References

Administration of the state correctional system, appointment of personnel, see Penal Code § 6050 et
seq.

California Emergency Services Act, peace officers, see Government Code § 8597.
Community Mental Health Services, Lanterman-Petris-Short Act, definitions, see Welfare and

Institutions Code § 2460.
"Correctional personnel" defined, see Penal Code § 6031.5.
Death from HIV-related disease, limitation of actions for proceedings for death benefits, see Labor

Code § 5406.6.
Delinquents and wards of the Juvenile Court,

Home supervision, volunteer, aide and community worker defined, see Welfare and Institutions
Code § 242.

Institutions for delinquents, powers of peace officer, see Welfare and Institutions Code § 1076.
Probation officers, powers of peace officer, see Welfare and Institutions Code § 283.

Department of Corrections, see Penal Code § 5000 et seq.



Department of Mental Health, generally, see Welfare and Institutions Code § 4000 et seq.
Department of Motor Vehicles, records, conviction of reckless driving prior to Jan. 1, 1987, see

Vehicle Code § 1807.5.
Inspection of public records, "public safety official" defined, see Government Code § 6254.24.
Insurance rates, peace officer defined as in this section, see Insurance Code § 488.5.
Juvenile court probation officers, powers and authority as conferred by this section, see Welfare and

Institutions Code § 283.
Local law enforcement officers to have powers of peace officers during state of local emergency, see

Government Code § 8598.
Local summary criminal history information, see Penal Code § 13300.
Prevention of domestic violence, emergency protective orders, definitions, see Family Code § 6240.
Public employees retirement, "county peace officer" to include person employed pursuant to this

section, see Government Code § 20438.
"Public safety officer" defined to include peace officer as defined in this section, see Government

Code § 3301.
Refusal or failure to provide specimens, use of reasonable force by authorized personnel, see Penal

Code § 298.1.
Reporting accident to insurer, peace officer defined as in this section, see Insurance Code §§ 557.5,

557.6.
Scheduling accommodations for juror who is peace officer, see California Rules of Court, Rule

2.1004.
Scholarships for dependents of peace officers, officers or employees of departments of corrections or

youth authority, and firefighters who are killed or are totally disabled in the line of duty, see
Labor Code § 4709.

State civil service, promotion, see Government Code § 18955.
State employees having powers of peace officers during state of emergency, see Government Code §

8597.
State summary criminal history information, see Penal Code § 11105.
Trial Jury Selection and Management Act, procedures for jury service giving peace officers

scheduling accommodations when necessary, see Code of Civil Procedure § 219.5.
Workers' compensation and insurance,

Death from HIV-related disease, limitation of actions for proceedings for death benefits, see Labor
Code § 5406.6.

Injury to member of Department of Corrections or officer or employee of Department of Youth
Authority, and peace officers, inclusion of heart trouble, hernia, pneumonia, tuberculosis and
meningitis, see Labor Code § 3212.10.

Youth Authority, powers and duties, see Welfare and Institutions Code § 1750 et seq.

Code Of Regulations References

Department of Corrections, employee law enforcement and peace officer personnel, see 15 Cal.
Code of Regs. § 3291.

Department of the Youth Authority,
Reporting and monitoring use of force, see 15 Cal. Code of Regs. § 4034.3.
Use of force, definitions, see 15 Cal. Code of Regs. § 4034.1.
Use of force options, see 15 Cal. Code of Regs. § 4034.2.

Law Review And Journal Commentaries

Alienage classifications — Mandatory citizenship requirement for California peace officers
primarily serves a political function and does not violate the equal protection clause of the
fourteenth amendment. 23 Santa Clara L. Rev. 691 (1983).

Clarifying the legislature's intent regarding notification to public safety officers of proposed



discipline.  Adam Guernsey, 41 McGeorge L. Rev. 592 (2010).
Review of Selected 1990 California Legislation.  22 Pac. L.J. 711 (1991).
Significant developments in the immigration laws of the United States 1981-1982. 20 San Diego L.

Rev. 191 (1982).
2008 Main Volume

Collateral References:

 Am Jur 2d Sheriffs, Police, and Constables §§1 et seq.

Notes Of Decisions

Construction and application 2
County sheriff 8
Firearms 4
Immunity 9
Law enforcement status 3
Off-duty probation officer 6
Parole officers 7
Probation officers 5
Validity 1

1. Validity

This section allowing department of youth authority parole agents to be armed only if authorized and under
such stringent conditions as specified by employing agency does not represent undue delegation of power;
rather, department has been granted option to arm if it so desires. California State Employees' Ass'n v. Way
(App. 3 Dist. 1982) 185 Cal.Rptr. 747, 135 Cal.App.3d 1059. Constitutional Law  2411; Infants  273

2. Construction and application

Functions of California probation officers sufficiently partake of sovereign's power to exercise coercive force
over individual that they may be limited to citizens. Cabell v. Chavez-Salido, U.S.Cal.1982, 102 S.Ct. 735, 454
U.S. 432, 70 L.Ed.2d 677. Courts  55

The 1980 amendment to this section applies prospectively and retrospectively to disqualify persons with felony
convictions from holding a job that requires having custody of wards in an institution operated by the probation
department in a general law county. 65 Op.Atty.Gen. 95, 1-29-82.

Neither correctional officers nor any other peace officers listed in this section are eligible for the private group
insurance benefits available to members of the association of california highway patrolmen under the provisions
of Gov.C. § 22790. 56 Op.Atty.Gen. 120, 3-21-73.

3. Law enforcement status

To confer law enforcement status on group supervisor at juvenile hall who was responsible for making sure
juveniles were where they were supposed to be, but who was not a probation officer and had no investigative
functions, so as to exclude defendant's confession to supervisor, would be unwarranted extension of rules
elucidated in Miranda. People v. Claxton (App. 5 Dist. 1982) 181 Cal.Rptr. 281, 129 Cal.App.3d 638. Criminal
Law  517(6)

4. Firearms

In adopting amendment to this section allowing department of youth authority parole agents to be armed only if
authorized and under such stringent conditions as are specified by employing agency, legislature implicitly



determined that firearm was not a necessary safety device for parole agents. California State Employees' Ass'n
v. Way (App. 3 Dist. 1982) 185 Cal.Rptr. 747, 135 Cal.App.3d 1059. Infants  273

With respect to custodial officers of a county department of corrections in a general law county, this section
does not empower the officer in charge of such department to authorize the custodial officers to carry a firearm.
72 Op.Atty.Gen. 103, July 6, 1989.

A county chief probation officer's authority, limited as it is to employment-related conduct, cannot prohibit an
off-duty deputy probation officer from carrying a concealed firearm; holding the status of a duly appointed
peace officer, a deputy probation officer need not obtain a license to carry a concealed firearm. 72 Op.Atty.Gen.
167 (1989).

Officer in charge of a county department of corrections in a general law county is not empowered, by this
section, to authorize the custodial officers of such department to carry a firearm. 72 Op.Atty.Gen. 103 (1989).

The department of corrections has no authority to grant one of its retired employees the privilege of carrying a
concealable firearm concealed on his person or in his vehicle. 64 Op.Atty.Gen. 859, 12-3-81.

A department of corrections peace officer, as defined in this section, is permitted to carry concealed a
concealable firearm without the license required by § 12025 if authorized to do so by the department of
corrections under such terms and conditions as are specified by the department. 64 Op.Atty.Gen. 832, 11-10-81.

Department of corrections peace officers, as defined in this section, are exempt from § 12025, which provides
that any person who carries a concealable firearm concealed on his person or in his vehicle is guilty of a
misdemeanor, by virtue of § 12027, which provides that certain persons are exempt from the requirements of §
12025, whether such officers are on duty or off duty. 63 Op.Atty.Gen. 585, 5-9-80 (modified; see, 64
Op.Atty.Gen. 832, 11-10-81).

5. Probation officers

To determine whether probation department may run institution for unsentenced, untried adults, court looks to
legislative enactments that prescribe powers and duties of probation officers and to legislative enactments
establishing county jails and detention facilities. People ex rel. Deputy Sheriffs' Assn. v. County of Santa Clara
(App. 6 Dist. 1996) 57 Cal.Rptr.2d 322, 49 Cal.App.4th 1471, rehearing denied, review denied. Courts  55

Although juvenile probation officers have extensive powers over and duties toward minors, adult probation
officers' authority is limited to adults who have been convicted of crime. People ex rel. Deputy Sheriffs' Assn.
v. County of Santa Clara (App. 6 Dist. 1996) 57 Cal.Rptr.2d 322, 49 Cal.App.4th 1471, rehearing denied,
review denied. Sentencing And Punishment  1988

Court ordering detention or confinement of adult does not order person confined in particular facility, but
commits person to custody of officer named by legislature to receive and keep that category of persons. People
ex rel. Deputy Sheriffs' Assn. v. County of Santa Clara (App. 6 Dist. 1996) 57 Cal.Rptr.2d 322, 49 Cal.App.4th
1471, rehearing denied, review denied. Prisons  216

Chief probation officer's statutorily authorized duties were limited to adults who had been convicted of crime,
and did not include care and custody of untried and unsentenced adults and adults committed under civil or
federal order or process, which were functions confided by statute to director of department of corrections.
People ex rel. Deputy Sheriffs' Assn. v. County of Santa Clara (App. 6 Dist. 1996) 57 Cal.Rptr.2d 322, 49
Cal.App.4th 1471, rehearing denied, review denied. Courts  55

Probation officer is an official appointed pursuant to legislative enactment to represent interests of juvenile. In
re Michael C.(1978) 146 Cal.Rptr. 358, 21 Cal.3d 471, 579 P.2d 7, application granted 99 S.Ct. 3, 439 U.S.
1310, 58 L.Ed.2d 19, certiorari granted 99 S.Ct. 308, 439 U.S. 925, 58 L.Ed.2d 318, reversed 99 S.Ct. 2560,
442 U.S. 707, 61 L.Ed.2d 197, rehearing denied 100 S.Ct. 186, 444 U.S. 887, 62 L.Ed.2d 121. Infants  131



6. Off-duty probation officer

A probation officer's peace officer powers under this section extend to violations of any criminal law, if the
violation is discovered in the course of and arises in connection with the probation officer's employment;
however, a probation officer's peace officer powers do not extend to off-duty hours. 72 Op.Atty.Gen. 154
(1989).

7. Parole officers

Parole officer was an adjunct to law enforcement team when she, as a peace officer under state law, participated
in illegal search of defendant's motel room, and the threat of exclusion could be expected to alter her behavior,
and thus, evidence obtained during search was not admissible in drug prosecution under good faith exception to
Fourth Amendment exclusionary rule, assuming parole officer made the error of failing to update parole list,
indicating who was on active parole and who could be searched without a warrant, which led to the illegal
search. People v. Willis (2002) 120 Cal.Rptr.2d 105, 28 Cal.4th 22, 46 P.3d 898. Criminal Law  394.2(1);
Criminal Law  394.4(3); Criminal Law  394.4(10)

8. County sheriff

A county sheriff is authorized to investigate criminal acts alleged to have occurred at a state correctional facility
but may decline to investigate such alleged acts when, for example, the crime report is patently frivolous, a
primary investigation shows the allegations to be without merit, or he has an agreement with another law
enforcement agency having jurisdiction over the matter to carry out the appropriate investigation. 81
Op.Atty.Gen. 86, 2-25-28.

9. Immunity

State parole officers performed law enforcement function when they ordered issuance of parole hold and arrest
of parolee independent from decision-making authority of state prison terms board, and thus were not entitled to
absolute immunity with respect to their conduct in parolee's § 1983 action for alleged Fourth Amendment
violations. Swift v. California, C.A.9 (Cal.)2004, 384 F.3d 1184. Civil Rights  1376(7)

Parole officers are not entitled to absolute immunity when performing investigatory or law enforcement
functions. Swift v. California, C.A.9 (Cal.)2004, 384 F.3d 1184. Pardon And Parole  56

State parole officers were performing law enforcement function when they investigated parolee's alleged parole
violations, and thus were not entitled to absolute immunity against parolee's § 1983 claim alleging that officers'
conduct violated his Fourth Amendment rights. Swift v. California, C.A.9 (Cal.)2004, 384 F.3d 1184. Civil
Rights  1376(7)

§ 832.05. Emotional and mental examinations for evaluation of recruits or officers; examiner
qualifications 

     •     Historical Notes     •     Research References

(a) Each state or local department or agency that employs peace officers shall utilize a person meeting the
requirements set forth in subdivision (f) of Section 1031 of the Government Code, applicable to emotional and
mental examinations, for any emotional and mental evaluation done in the course of the department or agency's
screening of peace officer recruits or the evaluation of peace officers to determine their fitness for duty.

(b) This section shall become operative on January 1, 2005.

CREDIT(S)
(Added by Stats.2003, c. 777 (A.B.1669), § 5, operative Jan. 1, 2005.)



Historical Notes

Historical And Statutory Notes

Legislative provisions relating to reimbursement to local agencies and school districts from the State
Mandates Claims Fund as a result of enactment of Stats.2003, c. 777 (A.B.1669), see Historical and
Statutory Notes under Business and Professions Code § 2247.

Research References

Law Review And Journal Commentaries

Capital punishment.  Robert M. Sanger, 44 Santa Clara L.Rev. 101 (2003).

Title 6. Pleadings And Proceedings Before Trial

Chapter 2.65. Child Abuse And Neglect Counseling

§ 1000.12. Legislative intent; referral to counseling or psychological treatment in lieu of prosecution;
deferral of judgment in lieu of trial; dismissal of charges; eligibility standards 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) It is the intent of the Legislature that nothing in this chapter deprive a prosecuting attorney of the ability to
prosecute any person who is suspected of committing any crime in which a minor is a victim of an act of
physical abuse or neglect to the fullest extent of the law, if the prosecuting attorney so chooses.

(b) In lieu of prosecuting a person suspected of committing any crime, involving a minor victim, of an act of
physical abuse or neglect, the prosecuting attorney may refer that person to the county department in charge of
public social services or the probation department for counseling or psychological treatment and such other
services as the department deems necessary.  The prosecuting attorney shall seek the advice of the county
department in charge of public social services or the probation department in determining whether or not to
make the referral.

(c) This section shall not apply to any person who is charged with sexual abuse or molestation of a minor
victim, or any sexual offense involving force, violence, duress, menace, or fear of immediate and unlawful
bodily injury on the minor victim or another person.

CREDIT(S)
(Added by Stats.1983, c. 804, § 2.  Amended by Stats.1985, c. 1262, § 1; Stats.1993-94, 1st Ex.Sess., c. 49
(S.B.38), § 1; Stats.1995, c. 935 (S.B.816), § 3; Stats.2005, c. 477 (S.B.33), § 3.)

Historical Notes

Historical And Statutory Notes

2008 Main Volume



The 1985 amendment substituted "committing any crime" for "violating any section of this code" in
subd.(a) and the first sentence of subd.(b); deleted "when such person is referred to him or her by the
local police or sheriff's department" following "abuse or neglect" in the first sentence of subd.(b);
inserted "or psychological treatment"; and made a nonsubstantive change.

The 1994 amendment, in subd.(a), substituted "molestation, abuse, or neglect" for "abuse or neglect"; in
subd.(b), inserted "Except as provided in subdivision (c)" at the beginning of first sentence; added
subd.(c), providing for deferral of judgment in lieu of trial and dismissal of charges, in certain
circumstances; and made nonsubstantive changes throughout the section.

The 1995 amendment, in subd.(c)(3)(B), inserted ", as defined in Section 1203.066," following
"treatment program" and deleted from the end of the sentence ", and, if the defendant is to remain in
the minor victim's household or to have unsupervised contact with the minor victim at any time
during his or her participation in the treatment program, the program is specifically designed to deal
with the conduct supporting the offense charged"; and in subd.(c)(4)(D), substituted "his or her" for
"defendant's".

Stats.2005, c. 477 (S.B.33), in subd.(a), substituted "act of physical abuse or neglect" for "act of
molestation, abuse, or neglect"; in the first sentence of subd.(b), substituted "In lieu of" for "Except
as provided in subdivision (c), in lieu of", and inserted "physical" preceding "abuse"; and rewrote
subd.(c), which had read:

"(c)(1) In lieu of trial, the prosecuting attorney may make a motion to the trial court to defer entry of
judgment with respect to any crime charged in which a minor is a victim of an act of molestation or
sexual abuse, provided that the defendant pleads guilty to all crimes and enhancements charged.
Upon that motion and defendant's plea of guilty to all charges and enhancements, the court may
defer entry of judgment, contingent upon the defendant's referral to, and completion of, a treatment
program approved by the prosecuting attorney.  Upon the defendant's successful completion of the
treatment program, and upon the positive recommendation of the treatment program authority and
the motion of the prosecuting attorney, but no sooner than five years from the date of the defendant's
referral to the treatment program, the court shall dismiss the charge or charges against the defendant.

"(2) Upon any failure of treatment under the program described in paragraph (1), the prosecuting
attorney may make a motion to the court for entry of judgment and the court shall, upon a finding of
failure of treatment based on a preponderance of evidence, enter judgment upon the defendant's
pleas and admissions, and schedule a sentencing hearing as otherwise provided in this code.

"(3) The office of the prosecuting attorney shall promulgate eligibility standards for deferred entry of
judgment and treatment of defendants described in paragraph (1), which shall include, but not be
limited to, all of the following:

"(A) Deferred entry of judgment for the defendant is in the best interests of the minor victim.
"(B) Rehabilitation of the defendant is feasible in a recognized treatment program, as defined in Section

1203.066, designed to deal with child molestation, abuse, or neglect, as specifically related to the
charges made.

"(C) There is no threat of harm to the minor victim if entry of judgment is deferred.
"(D) No person shall be deemed eligible for deferred entry of judgment under this section unless he or

she pleads guilty to all charges and enhancements.
"(E) Deferred entry of judgment shall not apply to any person who is charged under subdivision (b) of

Section 288, or any sexual offense involving force, violence, duress, menace, or fear of immediate
and unlawful bodily injury on the minor victim or another person.

"(F) Any person who applies for deferred entry of judgment under this section shall also meet all of the
requirements for the counseling program delineated under Section 1000.13.

"(4) Deferred entry of judgment shall be granted upon the following terms:
"(A) Defendant shall seek and participate in a rehabilitation program as prescribed by the district

attorney.
"(B) Defendant shall not use, handle, or have in his or her possession marijuana, narcotics, dangerous

drugs, or controlled substances of any kind, unless lawfully prescribed for the defendant by a
licensed physician.



"(C) Defendant shall not associate with known or reputed users or sellers of marijuana, dangerous drugs,
or narcotics, or be in places where narcotics or dangerous drugs are present.

"(D) Defendant shall submit his or her person, property, automobile, and any object under his or her
control to search and seizure in or out of the presence of the defendant, by any law enforcement
officer or probation officer.

"(E) Unification with the family or unsupervised contact with the minor victim or any other minor shall
be prohibited except upon recommendation of the treatment program and motion of the district
attorney and order of the court.

"(F) Any violation of the law constitutes a failure of treatment."
Section 6 of Stats.2005, c. 477 (S.B.33), provides:
"SEC. 6. No reimbursement is required by this act pursuant to Section 6 of Article XIII B of the

California Constitution because the only costs that may be incurred by a local agency or school
district will be incurred because this act creates a new crime or infraction, eliminates a crime or
infraction, or changes the penalty for a crime or infraction, within the meaning of Section 17556
of the Government Code, or changes the definition of a crime within the meaning of Section 6 of
Article XIII B of the California Constitution."

Derivation: Former § 273ab, added by Stats.1977, c. 1130, p. 3630, § 3.

Research References

Cross References

Child abuse reporting, see Penal Code § 11165 et seq.
Cruelty to children, see Penal Code §§ 273a, 273d.
Words and phrases,

"County", see Penal Code § 691.
"Prosecuting attorney", see Penal Code § 691.

Law Review And Journal Commentaries

Child sexual abuse in California: Legislative and judicial responses.  15 Golden Gate L.Rev. 437
(1985).

Review of Selected 1994 California Legislation.  26 Pac.L.J. 202 (1995).
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Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §§1642, 1646, 2229
Cal Jur 3d Crim L §§817, 2368, 2369, 2370; Fam Law §196

Notes Of Decisions

Construction and application 1
Deferred judgment 2

1. Construction and application

It was not error for prosecutor to fail to seek advice of county department of social services as to whether to
make a referral for counselling and other services of a defendant charged with assault as result of an incident in
which he threw a pair of scissors at his 14-year-old son, inflicting a life-threatening cut in the femoral artery.
People v. Glover (App. 4 Dist. 1980) 169 Cal.Rptr. 12, 111 Cal.App.3d 914. Sentencing And Punishment 
2065



2. Deferred judgment

Statute barring judges, without the consent of the People, from deferring entry of judgment on child
molestation, abuse, or neglect charges to which a defendant has pleaded guilty did not violate separation of
powers doctrine; rather, deferral under statute was akin to a plea bargain between defendant and People, with
trial court's duty being to approve or disapprove of that bargain. People v. Andreotti (App. 3 Dist. 2001) 111
Cal.Rptr.2d 462, 91 Cal.App.4th 1263, modified on denial of rehearing, review denied. Constitutional Law 
2625(2); Sentencing And Punishment  2054; Sentencing And Punishment  2056

Chapter 2.8. Diversion Of Defendants With Cognitive Developmental Disabilities

§ 1001.20. Definitions 

     •     Historical Notes     •     Research References

As used in this chapter:

(a) "Cognitive Developmental Disability" means any of the following:

(1) "Mental retardation," meaning a condition of significantly subaverage general intellectual functioning
existing concurrently with deficits in adaptive behavior and manifested during the developmental period.

(2) "Autism," meaning a diagnosed condition of markedly abnormal or impaired development in social
interaction, in communication, or in both, with a markedly restricted repertoire of activity and interests.

(3) Disabling conditions found to be closely related to mental retardation or autism, or that require treatment
similar to that required for individuals with mental retardation or autism, and that would qualify an individual
for services provided under the Lanterman Developmental Disabilities Services Act.

(b) "Diversion-related treatment and habilitation" means, but is not limited to, specialized services or special
adaptations of generic services, directed towards the alleviation of cognitive developmental disability or
towards social, personal, physical, or economic habilitation or rehabilitation of an individual with a cognitive
developmental disability, and includes, but is not limited to, diagnosis, evaluation, treatment, personal care, day
care, domiciliary care, special living arrangements, physical, occupational, and speech therapy, training,
education, sheltered employment, mental health services, recreation, counseling of the individual with this
disability and of his or her family, protective and other social and socio-legal services, information and referral
services, follow-along services, and transportation services necessary to assure delivery of services to persons
with cognitive developmental disabilities.

(c) "Regional center" means a regional center for the developmentally disabled established under the Lanterman
Developmental Disabilities Services Act that is organized as a private nonprofit community agency to plan,
purchase, and coordinate the delivery of services which cannot be provided by state agencies to
developmentally disabled persons residing in a particular geographic catchment area, and which is licensed and
funded by the State Department of Developmental Services.

(d) "Director of a regional center" means the executive director of a regional center for the developmentally
disabled or his or her designee.

(e) "Agency" means the prosecutor, the probation department, and the regional center involved in a particular
defendant's case.

(f) "Dual agency diversion" means a treatment and habilitation program developed with court approval by the
regional center, administered jointly by the regional center and by the probation department, which is



individually tailored to the needs of the defendant as derived from the defendant's individual program plan
pursuant to Section 4646 of the Welfare and Institutions Code, and which includes, but is not limited to,
treatment specifically addressed to the criminal offense charged, for a specified period of time as prescribed in
Section 1001.28.

(g) "Single agency diversion" means a treatment and habilitation program developed with court approval by the
regional center, administered solely by the regional center without involvement by the probation department,
which is individually tailored to the needs of the defendant as derived from the defendant's individual program
plan pursuant to Section 4646 of the Welfare and Institutions Code, and which includes, but is not limited to,
treatment specifically addressed to the criminal offense charged, for a specified period of time as prescribed in
Section 1001.28.

CREDIT(S)
(Added by Stats.1980, c. 1253, p. 4232, § 1.  Amended by Stats.2004, c. 290 (A.B.1956), § 2.)

Historical Notes

Historical And Statutory Notes

2008 Main Volume
Section 3 of Stats.1980, c. 1253, p. 4241, which provided for the repeal of Chapter 2.8 on Jan. 1, 1984,

was repealed by Stats.1983, c. 1215, § 1, so Chapter 2.8 remains in full force and effect.
Stats.2004, c. 290 (A.B.1956), rewrote subd.(a), in subd.(b), substituted references to mental retardation

with references to cognitive developmental disabilities, and made grammatical and gender-neutral
changes in subds.(b) and (c).  Prior to amendment, subd.(a) read:

"(a) "Mentally retarded' means the condition of significantly subaverage general intellectual functioning
existing concurrently with deficits in adaptive behavior and manifested during the developmental
period."

Section 6 of Stats.2004, c. 290 (A.B.1956), provides:
"SEC. 6. Notwithstanding Section 17610 of the Government Code, if the Commission on State

Mandates determines that this act contains costs mandated by the state, reimbursement to local
agencies and school districts for those costs shall be made pursuant to Part 7 (commencing with
Section 17500) of Division 4 of Title 2 of the Government Code.  If the statewide cost of the
claim for reimbursement does not exceed one million dollars ($1,000,000), reimbursement shall
be made from the State Mandates Claims Fund."

Research References

Cross References

Commitment of mentally retarded persons, see Welfare and Institutions Code § 6500 et seq.
Department of Developmental Services, see Welfare and Institutions Code § 4400 et seq.
Lanterman-Petris-Short Act, see Welfare and Institutions Code § 5000 et seq.
Mental health services, powers and duties, see Health and Safety Code § 131115.

Law Review And Journal Commentaries

Capital punishment and the mentally retarded: Implementing Atkins.  Bill Lockyer and Taylor S.
Carey, 15 Stan.L. & Pol'y Rev. 329 (2004).

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §§2228A, 2229



Cal Jur 3d Crim L §§2377, 2378

§ 1001.21. Applicability of chapter 

     •     Historical Notes     •     Research References

(a) This chapter shall apply whenever a case is before any court upon an accusatory pleading at any stage of the
criminal proceedings, for any person who has been evaluated by a regional center for the developmentally
disabled and who is determined to be a person with a cognitive developmental disability by the regional center,
and who therefore is eligible for its services.

(b) This chapter applies to any offense which is charged as or reduced to a misdemeanor, except that diversion
shall not be ordered when the defendant previously has been diverted under this chapter within two years prior
to the present criminal proceedings.

(c) This chapter shall apply to persons who have a condition described in paragraph (2) or (3) of subdivision (a)
of Section 1001.20 only if that person was a client of a regional center at the time of the offense for which he or
she is charged.

CREDIT(S)
(Added by Stats.1980, c. 1253, p. 4233, § 1.  Amended by Stats.2004, c. 290 (A.B.1956), § 3.)

Historical Notes

Historical And Statutory Notes

2008 Main Volume
Stats.2004, c. 290 (A.B.1956), in subd.(a), substituted "a person with a cognitive developmental

disability by the" for "developmentally disabled by such" and added subd.(c) relating to persons with
conditions described in Penal Code § 1001.20.

For cost reimbursement provision relating to Stats.2004, c. 290 (A.B.1956), see Historical and Statutory
Notes under Penal Code § 1001.20.

Research References

Cross References

Misdemeanors, definition and penalties, see Penal Code §§ 17, 19 and 19.2.
Words and phrases,

"Accusatory pleading", see Penal Code § 691.
"Misdemeanor", see Penal Code § 691.

Collateral References:

Cal Jur 3d Crim L §2377

§ 1001.22. Consultation by court; appointment of counsel; reports of prosecutor, probation department,
and regional center 

     •     Historical Notes     •     Research References

The court shall consult with the prosecutor, the defense counsel, the probation department, and the appropriate
regional center in order to determine whether a defendant may be diverted pursuant to this chapter.  If the



defendant is not represented by counsel, the court shall appoint counsel to represent the defendant.  When the
court suspects that a defendant may have a cognitive developmental disability, as defined in subdivision (a) of
Section 1001.20, and the defendant consents to the diversion process and to his or her case being evaluated for
eligibility for regional center services, and waives his or her right to a speedy trial, the court shall order the
prosecutor, the probation department, and the regional center to prepare reports on specified aspects of the
defendant's case.  Each report shall be prepared concurrently.

(a) The regional center shall submit a report to the probation department within 25 judicial days of the court's
order.  The regional center's report shall include a determination as to whether the defendant has a cognitive
developmental disability and is eligible for regional center diversion-related treatment and habilitation services,
and the regional center shall also submit to the court a proposed diversion program, individually tailored to the
needs of the defendant as derived from the defendant's individual program plan pursuant to Section 4646 of the
Welfare and Institutions Code, which shall include, but not be limited to, treatment addressed to the criminal
offense charged for a period of time as prescribed in Section 1001.28.  The regional center's report shall also
contain a statement whether such a proposed program is available for the defendant through the treatment and
habilitation services of the regional centers pursuant to Section 4648 of the Welfare and Institutions Code.

(b) The prosecutor shall submit a report on specified aspects of the defendant's case, within 30 judicial days of
the court's order, to the court, to each of the other agencies involved in the case, and to the defendant.  The
prosecutor's report shall include all of the following:

(1) A statement of whether the defendant's record indicates the defendant's diversion pursuant to this chapter
within two years prior to the alleged commission of the charged divertible offense.

(2) If the prosecutor recommends that this chapter may be applicable to the defendant, he or she shall
recommend either a dual or single agency diversion program and shall advise the court, the probation
department, the regional center, and the defendant, in writing, of that determination within 20 judicial days of
the court's order to prepare the report.

(3) If the prosecutor recommends against diversion, the prosecutor's report shall include a declaration in writing
to state for the record the grounds upon which the recommendation was made, and the court shall determine,
pursuant to Section 1001.23, whether the defendant shall be diverted.

(4) If dual agency diversion is recommended by the prosecutor, a copy of the prosecutor's report shall also be
provided by the prosecutor to the probation department, the regional center, and the defendant within the above
prescribed time period.  This notification shall include all of the following:

(A) A full description of the proceedings for diversion and the prosecutor's investigation procedures.

(B) A general explanation of the role and authority of the probation department, the prosecutor, the regional
center, and the court in the diversion program process.

(C) A clear statement that the court may decide in a hearing not to divert the defendant and that he or she may
have to stand trial for the alleged offense.

(D) A clear statement that should the defendant fail in meeting the terms of his or her diversion, or if, during the
period of diversion the defendant is subsequently charged with a felony, the defendant may be required, after a
hearing, to stand trial for the original diverted offense.

(c) The probation department shall submit a report on specified aspects of the defendant's case within 30
judicial days of the court's order, to the court, to each of the other agencies involved in the case, and to the
defendant.  The probation department's report to the court shall be based upon an investigation by the probation
department and consideration of the defendant's age, cognitive developmental disability, employment record,
educational background, ties to community agencies and family, treatment history, criminal record if any, and
demonstrable motivation and other mitigating factors in determining whether the defendant is a person who
would benefit from a diversion-related treatment and habilitation program.  The regional center's report in full



shall be appended to the probation department's report to the court.

CREDIT(S)
(Added by Stats.1980, c. 1253, p. 4234, § 1.  Amended by Stats.2004, c. 290 (A.B.1956), § 4.)

Historical Notes

Historical And Statutory Notes

2008 Main Volume
Stats.2004, c. 290 (A.B.1956), rewrote this section, which had read:
"The court shall consult with the prosecutor, the defense counsel, the probation department, and the

appropriate regional center in order to determine whether a defendant may be diverted pursuant to
this chapter.  If the defendant is not represented by counsel, the court shall appoint counsel to
represent the defendant.  When the court suspects that a defendant may be mentally retarded, as
defined in subdivision (a) of Section 1001.20, and the defendant consents to the diversion process
and to his or her case being evaluated for eligibility for regional center services, and waives his or
her right to a speedy trial, the court shall order the prosecutor, the probation department, and the
regional center to prepare reports on specified aspects of the defendant's case.  Each report shall be
prepared concurrently.

"(a) The regional center shall submit a report to the probation department within 25 judicial days of the
court's order.  The regional center's report shall include a determination as to whether the defendant
is mentally retarded and eligible for regional center diversion-related treatment and habilitation
services, and the regional center shall also submit to the court a proposed diversion program,
individually tailored to the needs of the defendant as derived from the defendant's individual
program plan pursuant to Section 4646 of the Welfare and Institutions Code, which shall include,
but not be limited to, treatment addressed to the criminal offense charged for a period of time as
prescribed in Section 1001.28.  The regional center's report shall also contain a statement whether
such a proposed program is available for the defendant through the treatment and habilitation
services of the regional centers pursuant to Section 4648 of the Welfare and Institutions Code.

"(b) The prosecutor shall submit a report on specified aspects of the defendant's case, within 30 judicial
days of the court's order, to the court, to each of the other agencies involved in the case, and to the
defendant.  The prosecutor's report shall include all of the following:

"(1) A statement of whether the defendant's record indicates the defendant's diversion pursuant to this
chapter within two years prior to the alleged commission of the charged divertible offense.

"(2) If the prosecutor recommends that this chapter may be applicable to the defendant, he or she shall
recommend either a dual or single agency diversion program and shall advise the court, the
probation department, the regional center, and the defendant, in writing, of such determination
within 20 judicial days of the court's order to prepare the report.

"(3) If the prosecutor recommends against diversion, the prosecutor's report shall include a declaration
in writing to state for the record the grounds upon which such recommendation was made, and the
court shall determine, pursuant to Section 1001.23, whether the defendant shall be diverted.

"(4) If dual agency diversion is recommended by the prosecutor, a copy of the prosecutor's report shall
also be provided by the prosecutor to the probation department, the regional center, and the
defendant within the above prescribed time period.  This notification shall include all of the
following:

"(i) A full description of the proceedings for diversion and the prosecutor's investigation procedures.
"(ii) A general explanation of the role and authority of the probation department, the prosecutor, the

regional center, and the court in the diversion program process.
"(iii) A clear statement that the court may decide in a hearing not to divert the defendant and that he or

she may have to stand trial for the alleged offense.
"(iv) A clear statement that should the defendant fail in meeting the terms of his or her diversion, or if,



during the period of diversion the defendant is subsequently charged with a felony, the defendant
may be required, after a hearing, to stand trial for the original diverted offense.

"(c) The probation department shall submit a report on specified aspects of the defendant's case within
30 judicial days of the court's order, to the court, to each of the other agencies involved in the case,
and to the defendant.  The probation department's report to the court shall be based upon an
investigation by the probation department and consideration of the defendant's age, mental
retardation, employment record, educational background, ties to community agencies and family,
treatment history, criminal record if any, and demonstrable motivation and other mitigating factors
in determining whether the defendant is a person who would benefit from a diversion-related
treatment and habilitation program.  The regional center's report in full shall be appended to the
probation department's report to the court."

For cost reimbursement provision relating to Stats.2004, c. 290 (A.B.1956), see Historical and Statutory
Notes under Penal Code § 1001.20.

Research References

Cross References

County probation officer, see Penal Code § 1202.8.
Defendant's right to counsel, see Penal Code § 686.
Felonies, definition and penalties, see Penal Code §§ 17 and 18.
Probation, generally, see Penal Code § 1202.7 et seq.
Services for the developmentally disabled, confidential information and records, disclosure and

consent, see Welfare and Institutions Code § 4514.
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Collateral References:

Cal Jur 3d Crim L §2378

§ 1001.23. Reinstitution of suspended criminal proceedings or implementation of diversion program;
orders; dual or single agency supervision; report 

     •     Historical Notes     •     Research References

(a) Upon the court's receipt of the reports from the prosecutor, the probation department, and the regional
center, and a determination by the regional center that the defendant does not have a cognitive developmental
disability, the criminal proceedings for the offense charged shall proceed.  If the defendant is found to have a
cognitive developmental disability and to be eligible for regional center services, and the court determines from
the various reports submitted to it that the proposed diversion program is acceptable to the court, the prosecutor,
the probation department, and the regional center, and if the defendant consents to diversion and waives his or
her right to a speedy trial, the court may order, without a hearing, that the diversion program be implemented
for a period of time as prescribed in Section 1001.28.

(b) After consideration of the probation department's report, the report of the regional center, and the report of
the prosecutor relating to his or her recommendation for or against diversion, and any other relevant
information, the court shall determine if the defendant shall be diverted under either dual or single agency
supervision, and referred for habilitation or rehabilitation diversion pursuant to this chapter.  If the court does
not deem the defendant a person who would benefit by diversion at the time of the hearing, the suspended
criminal proceedings may be reinstituted, or any other disposition as authorized by law may be made, and
diversion may be ordered at a later date.

(c) Where a dual agency diversion program is ordered by the court, the regional center shall submit a report to



the probation department on the defendant's progress in the diversion program not less than every six months.
Within five judicial days after receiving the regional center's report, the probation department shall submit its
report on the defendant's progress in the diversion program, with the full report of the regional center appended,
to the court and to the prosecutor.  Where single agency diversion is ordered by the court, the regional center
alone shall report the defendant's progress to the court and to the prosecutor not less than every six months.

CREDIT(S)
(Added by Stats.1980, c. 1253, p. 4235, § 1.  Amended by Stats.2004, c. 290 (A.B.1956), § 5.)

Historical Notes

Historical And Statutory Notes

Stats.2004, c. 290 (A.B.1956), in subd.(a), in the first sentence substituted "does not have a cognitive
developmental disability" for "is not mentally retarded," and in the second sentence, substituted
"have a cognitive developmental disability and to be" for "be mentally retarded and"; and in
subd.(b), substituted "any" for "such" in the last sentence.

For cost reimbursement provision relating to Stats.2004, c. 290 (A.B.1956), see Historical and Statutory
Notes under Penal Code § 1001.20.

Research References

Cross References

"Cognitive Developmental Disability" defined for purposes of this Chapter, see Penal Code §
1001.20.

"Dual agency diversion" defined for purposes of this Chapter, see Penal Code§ 1001.20.
Probation, in general, see Penal Code § 1202.7 et seq.
Probation officer, see Penal Code § 1202.8.
"Regional center" defined for purposes of this Chapter, see Penal Code § 1001.20.
"Single agency diversion" defined for purposes of this Chapter, see Penal Code § 1001.20.

Collateral References:

Cal Jur 3d Crim L §§2378, 2379

§ 1001.24. Admissibility of statement or information procured from defendant during course of
investigation 

     •     Research References

No statement, or information procured therefrom, made by the defendant to any probation officer, the
prosecutor, or any regional center designee during the course of the investigation conducted by either the
regional center or the probation department pursuant to this chapter, and prior to the reporting to the probation
department of the regional center's findings of eligibility and recommendations to the court, shall be admissible
in any action or proceeding brought subsequent to this investigation.

CREDIT(S)
(Added by Stats.1980, c. 1253, p. 4236, § 1.)

Research References



Cross References

County probation officer, see Penal Code § 1202.8.
Privilege against self-incrimination, see Const. Art. 1, § 15; Evidence Code § 940.
"Regional center" defined for purposes of this Chapter, see Penal Code § 1001.20.

Collateral References:

Witkin, Evidence (3d ed) §1240
Cal Jur 3d Crim L §2378

§ 1001.25. Admissibility of statement or information procured from defendant subsequent to granting
diversion 

     •     Research References

No statement, or information procured therefrom, with respect to the specific offense with which the defendant
is charged, which is made to a probation officer, a prosecutor, or a regional center designee subsequent to the
granting of diversion shall be admissible in any action or proceeding brought subsequent to the investigation.

CREDIT(S)
(Added by Stats.1980, c. 1253, p. 4236, § 1.)

Research References

Cross References

County probation officer, see Penal Code § 1202.8.
Privilege against self-incrimination, see Const. Art. 1, § 15; Evidence Code § 940.
"Regional center" defined for purposes of this Chapter, see Penal Code § 1001.20.

Collateral References:

Witkin, Evidence (3d ed) §1240
Cal Jur 3d Crim L §2379

§ 1001.26. Use of probation investigation, statements or information divulged by defendant in sentencing
procedures 

     •     Research References

In the event that diversion is either denied or is subsequently revoked once it has been granted, neither the
probation investigation nor the statements or other information divulged by the defendant during the
investigation by the probation department or the regional center shall be used in any sentencing procedures.

CREDIT(S)
(Added by Stats.1980, c. 1253, p. 4236, § 1.)

Research References

Cross References

Privilege against self-incrimination, see Const. Art. 1, § 15; Evidence Code § 940.



"Regional center" defined for purposes of this Chapter, see Penal Code § 1001.20.

Collateral References:

Cal Jur 3d Crim L §2378

§ 1001.27. Exoneration of bail, bond, undertaking, or deposit 

     •     Research References

At such time as the defendant's case is diverted, any bail, bond, or undertaking, or deposit in lieu thereof, on file
or on behalf of the defendant shall be exonerated, and the court shall enter an order so directing.

CREDIT(S)
(Added by Stats.1980, c. 1253, p. 4236, § 1.)

Research References

Cross References

Exoneration of bail, see Penal Code §§ 1166, 1195, 1262, 1296, 1297, 1300 et seq., 1371, 1384.

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §2021
Cal Jur 3d Crim L §2378

§ 1001.28. Time of diversion; progress reports 

     •     Research References

The period during which criminal proceedings against the defendant may be diverted shall be no longer than
two years.  The responsible agency or agencies shall file reports on the defendant's progress in the diversion
program with the court and with the prosecutor not less than every six months.

(a) Where dual agency diversion has been ordered, the probation department shall be responsible for the
progress reports.  The probation department shall append to its own report a copy of the regional center's
assessment of the defendant's progress.

(b) Where single agency diversion has been ordered, the regional center alone shall be responsible for the
progress reports.

CREDIT(S)
(Added by Stats.1980, c. 1253, p. 4236, § 1.)

Research References

Cross References

"Agency" defined for purposes of this Chapter, see Penal Code § 1001.20.
"Dual agency diversion" defined for purposes of this Chapter, see Penal Code§ 1001.20.
"Regional center" defined for purposes of this Chapter, see Penal Code § 1001.20.
"Single agency diversion" defined for purposes of this Chapter, see Penal Code § 1001.20.



Collateral References:

Cal Jur 3d Crim L §2379

§ 1001.29. Modification of diversion order; reinstitution of criminal proceedings; hearing; notice;
subsequent felony charge 

     •     Research References

If it appears that the divertee is not meeting the terms and conditions of his or her diversion program, the court
may hold a hearing and amend such program to provide for greater supervision by the responsible regional
center alone, by the probation department alone, or by both the regional center and the probation department.
However, notwithstanding any such modification of a diversion order, the court may hold a hearing to
determine whether the diverted criminal proceedings should be reinstituted if it appears that the divertee's
performance in the diversion program is unsatisfactory, or if the divertee is subsequently charged with a felony
during the period of diversion.

(a) In cases of dual agency diversion, a hearing to reinstitute the diverted criminal proceedings may be initiated
by either the court, the prosecutor, the regional center, or the probation department.

(b) In cases of single agency diversion, a hearing to reinstitute the diverted criminal proceedings may be
initiated only by the court, the prosecutor, or the regional center.

(c) No hearing for either of these purposes shall be held unless the moving agency or the court has given the
divertee prior notice of the hearing.

(d) Where the cause of the hearing is a subsequent charge of a felony against the divertee subsequent to the
diversion order, any hearing to reinstitute the diverted criminal proceedings shall be delayed until such time as
probable cause has been established in court to bind the defendant over for trial on the subsequently charged
felony.

CREDIT(S)
(Added by Stats.1980, c. 1253, p. 4237, § 1.)

Research References

Cross References

"Agency" defined for purposes of this Chapter, see Penal Code § 1001.20.
"Dual agency diversion" defined for purposes of this Chapter, see Penal Code§ 1001.20.
Felony, classification and punishment, see Penal Code §§ 17, 18.
"Regional center" defined for purposes of this Chapter, see Penal Code § 1001.20.
"Single agency diversion" defined for purposes of this Chapter, see Penal Code § 1001.20.
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Collateral References:

Cal Jur 3d Crim L §2379

§ 1001.30. Withdrawal of consent by defendant 

At any time during which the defendant is participating in a diversion program, he or she may withdraw consent
to further participate in the diversion program, and at such time as such consent is withdrawn, the suspended



criminal proceedings may resume or such other disposition may be made as is authorized by law.

CREDIT(S)
(Added by Stats.1980, c. 1253, p. 4237, § 1.)

Collateral References:

Cal Jur 3d Crim L §2379

§ 1001.31. Dismissal of criminal charges 

     •     Research References

If the divertee has performed satisfactorily during the period of diversion, the criminal charges shall be
dismissed at the end of the diversion period.

CREDIT(S)
(Added by Stats.1980, c. 1253, p. 4237, § 1.)

Research References

Cross References

Dismissal of prosecution, see Penal Code § 1381 et seq.

Collateral References:

Cal Jur 3d Crim L §2379

§ 1001.32. Records to indicate disposition of cases 

     •     Research References

Any record filed with the State Department of Justice shall indicate the disposition of those cases diverted
pursuant to this chapter.

CREDIT(S)
(Added by Stats.1980, c. 1253, p. 4237, § 1.)

Research References

Cross References

Department of Justice, in general, see Government Code § 15000 et seq.

Collateral References:

Cal Jur 3d Crim L §2378

§ 1001.33. Successful completion of program; record; disclosure of arrest 

     •     Historical Notes     •     Research References

(a) Any record filed with the Department of Justice shall indicate the disposition in those cases diverted



pursuant to this chapter.  Upon successful completion of a diversion program, the arrest upon which the
diversion was based shall be deemed to have never occurred.  The divertee may indicate in response to any
question concerning his or her prior criminal record that he or she was not arrested or diverted for the offense,
except as specified in subdivision (b).  A record pertaining to an arrest resulting in successful completion of a
diversion program shall not, without the divertee's consent, be used in any way that could result in the denial of
any employment, benefit, license, or certificate.

(b) The divertee shall be advised that, regardless of his or her successful completion of diversion, the arrest
upon which the diversion was based may be disclosed by the Department of Justice in response to any peace
officer application request and that, notwithstanding subdivision (a), this section does not relieve him or her of
the obligation to disclose the arrest in response to any direct question contained in any questionnaire or
application for a position as a peace officer, as defined in Section 830.

CREDIT(S)
(Added by Stats.1980, c. 1253, p. 4237, § 1.  Amended by Stats.1993, c. 785 (S.B.1206), § 4; Stats.1996, c. 743
(A.B.3098), § 3.)

Historical Notes

Historical And Statutory Notes

2008 Main Volume
The 1993 amendment designated the existing text as subd.(a); in subd.(a), inserted "Any record filed

with the Department of Justice shall indicate the disposition in those cases diverted pursuant to this
chapter.", inserted ", except as specified in subdivision (b)" and made other nonsubstantive changes;
and added subd.(b) relating to disclosure of arrest regardless of successful completion of diversion.

The 1996 amendment, in subd.(b), deleted "made within five years of the arrest" following "in response
to any peace officer application request" and following "Section 830"; and made nonsubstantive
changes.

Research References

Cross References

Arrest, in general, see Penal Code § 833 et seq.
"Arrest" defined, see Penal Code § 834.
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Review of Selected 1993 California Legislation. 25 Pac.L.J. 524 (1994).
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Collateral References:

Cal Jur 3d Crim L §2379

§ 1001.34. Implementation of diversion-related individual program plan 

     •     Research References

Notwithstanding any other provision of law, the diversion-related individual program plan shall be fully
implemented by the regional centers upon court order and approval of the diversion-related treatment and
habilitation plan.



CREDIT(S)
(Added by Stats.1980, c. 1253, p. 4238, § 1.)

Research References

Cross References

"Diversion-related treatment and habilitation" defined for purposes of this Chapter, see Penal Code §
1001.20.

"Regional center" defined for purposes of this Chapter, see Penal Code § 1001.20.

Collateral References:

Cal Jur 3d Crim L §2378

Chapter 4. Plea

§ 1016. Kinds of pleas; entry of multiple plea; presumption of sanity; change of plea; admission by plea
of not guilty by reason of insanity without pleading not guilty 

     •     Historical Notes     •     Research References     •     Notes of Decisions

There are six kinds of pleas to an indictment or an information, or to a complaint charging a misdemeanor or
infraction:

1. Guilty.

2. Not guilty.

3. Nolo contendere, subject to the approval of the court.  The court shall ascertain whether the defendant
completely understands that a plea of nolo contendere shall be considered the same as a plea of guilty and that,
upon a plea of nolo contendere, the court shall find the defendant guilty.  The legal effect of such a plea, to a
crime punishable as a felony, shall be the same as that of a plea of guilty for all purposes.  In cases other than
those punishable as felonies, the plea and any admissions required by the court during any inquiry it makes as to
the voluntariness of, and factual basis for, the plea may not be used against the defendant as an admission in any
civil suit based upon or growing out of the act upon which the criminal prosecution is based.

4. A former judgment of conviction or acquittal of the offense charged.

5. Once in jeopardy.

6. Not guilty by reason of insanity.

A defendant who does not plead guilty may enter one or more of the other pleas.  A defendant who does not
plead not guilty by reason of insanity shall be conclusively presumed to have been sane at the time of the
commission of the offense charged; provided, that the court may for good cause shown allow a change of plea
at any time before the commencement of the trial.  A defendant who pleads not guilty by reason of insanity,
without also pleading not guilty, thereby admits the commission of the offense charged.

CREDIT(S)
(Enacted 1872.  Amended by Code Am.1880, c. 118, p. 44, § 2; Stats.1927, c. 677, p. 1148, § 1; Stats.1951, c.
1674, p. 3843, § 81; Stats.1963, c. 2128, p. 4418, § 1; Stats.1975, c. 687, p. 1635, § 1; Stats.1976, c. 1088, p.
4930,§ 1; Stats.1982, c. 390, p. 1725, § 3; Stats.1998, c. 931 (S.B.2139), § 385, eff. Sept. 28, 1998.)



Historical Notes

Law Revision Commission Comments

1998 Amendment
Section 1016 is amended to accommodate unification of the municipal and superior courts in a

county.Cal. Const. art. VI, § 5(e). Cf. Section 691 & Comment. [28 Cal.L.Rev.Comm. Reports 51
(1998)].

Research References

Official Forms

Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Historical And Statutory Notes

2008 Main Volume
As enacted in 1872, the section read:
"There are three kinds of pleas to an indictment.  A plea of:
"1. Guilty;
"2. Not guilty;
"3. A former judgment of conviction or acquittal of the offense charged, which may be pleaded either

with or without the plea of not guilty."
The 1880 amendment stated that there are "four" kinds of pleas to an indictment "or information".  The

amendment added the plea of once in jeopardy.
The 1927 amendment provided that there are "five" kinds of pleas, etc.  Immediately preceding the list

of pleas, the amendment deleted "A plea of:".  The amendment added the plea of not guilty by
reason of insanity and added the final paragraph.  From the provision relating to a plea of a former
judgment of conviction or acquittal of the offense charged the amendment deleted "which may be
pleaded either with or without the plea of not guilty".

The 1951 amendment, in the introductory paragraph, stated that there are five kinds of pleas to an
indictment or "an" information, "or to a complaint charging an offense triable in any inferior court".

The 1963 amendment provided that there are "six" rather than "five" kinds of pleas to an indictment or
information; added the plea of nolo contendere in subd. 3, and renumbered the following
subdivisions.

The 1975 amendment deleted "the consent of the district attorney and with" following "subject to" in the
first sentence of, and added the second sentence of subd. 3.

The 1976 amendment inserted "and any admissions required by the court during any inquiry it makes as
to the voluntariness of and factual basis for the plea" in the third sentence of subd. 3.

The 1982 amendment rewrote, as the third and fourth sentences of subd. 3, the former third sentence of
subd. 3, which had read: "The legal effect of such a plea shall be the same as that of a plea of guilty,
but the plea and any admissions required by the court during any inquiry it makes as to the
voluntariness of and factual basis for the plea may not be used against the defendant as an admission
in any civil suit based upon or growing out of the act upon which the criminal prosecution is based."

Section 1 of Stats.1982, c. 390, p. 1725, provides:
"The Legislature hereby finds and declares that when possible the criminal justice system should be

designed so as to assist the efforts of victims of crime to obtain compensation for their injuries from
the criminals who inflicted those injuries.  The Legislature further finds and declares that the
practice of permitting defendants in criminal cases to enter pleas of nolo contendere and thus avoid



the use of the criminal conviction in a civil suit wherein the victim of the crime seeks to recover
damages for injuries sustained by the criminal act runs counter to the interest of victims of crime."

Stats.1998, c. 931 (S.B.2139), substituted "charging a misdemeanor or infraction" for "charging an
offense triable in any inferior court".

Derivation: Stats.1851, c. 29, p. 244, § 298.

Constitutional Provisions

2008 Main Volume
Article 1, § 15, provides against double jeopardy.

Cross References

Certificated employees, revocation and suspension of certification documents, conviction of sex or
narcotic offense as ground for revocation, see Education Code, § 44425.

Conviction or acquittal,
As bar to second prosecution, see Penal Code § 687.
Former acquittal not on merits, see Penal Code § 1021.
Former acquittal on merits, see Penal Code § 1022.
In another county, see Penal Code § 794.
In another state or country, see Penal Code § 793.

Demurrer by defendant, see Penal Code § 1002 et seq.
Diminished capacity, insanity, abolition of defense, see Penal Code § 25.
Double jeopardy, see Penal Code §§ 656, 687, 793, 794, 1017, 1021 et seq., 1041, 1101, 1141, 1180,

1188; Const. Art. 1, § 15.
Felony, see Penal Code §§ 17, 18.
Guilty plea to non-capital felony, see Penal Code § 859a.
"Indictment" defined, see Penal Code § 889.
Issues of fact arising on pleas, see Penal Code § 1041.
Judgment on plea of not guilty or on plea of former conviction or acquittal, see Penal Code § 1155.
Misdemeanors, definition and penalties, see Penal Code §§ 17, 19 and 19.2.
Not guilty plea, material allegations put in issue, see Penal Code § 1019.
Order of dismissal as bar to another prosecution, see Penal Code § 1387.
Plea bargaining, limitations, see Penal Code § 1192.7.
Plea to misdemeanor in inferior courts, see Penal Code § 1429.
Pleadings prescribed by Penal Code, see Penal Code § 948 et seq.
Pleas at arraignment, see Penal Code § 988.
Time to plead, see Penal Code § 1003.
Words and phrases, "misdemeanor", see Penal Code § 691.

Law Review And Journal Commentaries

Admissibility of evidence of partial insanity under a plea of not guilty or a plea of not guilty by
reason of insanity is discussed in 22 S.Cal.L.Rev. 471 (1949) as follows:

"The California law and procedure concerning the adjudication of the insanity issue in a criminal
case, when such defense is raised, has been in a unique position since 1927, when the Penal
Code was amended to provide for the separation of the insanity issue from the other issues in a
criminal trial.

"Taking into consideration these Penal Code amendments of 1927, the following type pleas are
possible in a criminal case in California:

"(1) If the defendant does not plead not guilty by reason of insanity, he is conclusively presumed
sane at the time of the commission of the offense;

"(2) If the defendant pleads not guilty by reason of insanity without also joining with it a plea of not
guilty, he admits commission of the crime:



"(3) If the defendant pleads not guilty by reason of insanity and joins with it a not guilty plea, he is
first to be tried on the not guilty plea and is conclusively presumed sane.  If the jury finds the
defendant guilty, the same or a different jury must try the defendant on the issue of insanity.

"Soon after the passage of these provisions, the California courts held this system to be
constitutional, and just as promptly concluded that, where the double plea of not guilty and not
guilty by reason of insanity are entered, any evidence concerning mental condition was to be
excluded from the first trial.  As the doctrine of partial insanity was not recognized in California
in determining the issue of insanity in the second trial, it evolved that the defense of partial
insanity was completely unavailable to a defendant in a criminal case in California.

"If the ruling of the court in the principal case is taken at face value, it would appear that the court
has reversed the long standing decisions of the California courts which reject the defense of
partial insanity in a criminal case, and that now the court will accept evidence of mental
derangement short of legal insanity in the trial of a not guilty plea.  This view is buttressed by
language of the court which states:

""As a general rule, on the not guilty plea, evidence, otherwise competent, tending to show that the
defendant, who at this state is conclusively presumed sane, either did or did not, in committing
the overt act, possess the specific essential mental state, is admissible, . . ..'

"It must, however, be pointed out that, upon close examination, the words of the court appear to be
equivocal and leave the exact scope and effect of the decision in some doubt.  Thus, where the
court states: "Evidence which tends to show legal insanity (likewise, sanity) is not admissible at
the first trial . . .,' the question arises as to whether or not the court actually is committing itself
to the doctrine of partial insanity in the future, as it is difficult to point out any evidence of
mental incapacity which does not "Tend to show insanity.'

"Assuming that the court, by the decision in People v. Wells [202 P.(2d) 53 (1949), 33 Cal.2d 330.],
is at least turning toward a recognition of the doctrine of partial insanity, for under the California
law as it existed before this case the evidence offered by the defendant would most certainly
have been declared inadmissible, this departure from the prior decisions of the court on this
subject appears to be the result of several factors.

"First, the impracticality, and perhaps the unconstitutionality, of attempting to prove a defendant
guilty of a crime and ignoring the intent element.  Second, the development of modern
psychiatry, by which it is possible to discern more adequately a defendant's exact mental
condition.  Third, the influence of Fisher v. United States [328 U.S. 463, 66 Sup.Ct. 1318, 90
L.Ed. 1382 (1946), discussed in Note, 20 Southern California Law Review, 95 (1946).], in which
case, although the United States Supreme Court refused to reverse a conviction of murder
because of a refusal of the trial court to instruct the jury that evidence of partial insanity should
be considered, the Court did not deny the basic soundness of the doctrine of partial insanity.
Three of the eight justices — Murphy, Frankfurter and Rutledge — stated that the doctrine
should be adopted and the five majority justices were actually non-committal, merely following
the law of the District of Columbia where the case arose.

"As has been pointed out, the results of the decision in the Wells case [People v. Wells, 202 P. 53
(1949), 33 Cal.2d 330] are difficult to forecast.  Not only because of the equivocal language used
in the case itself, but also because of the decision in the case of People v. Danielly [202 P.2d 18
(1949), 33 Cal.2d 362], which decision the court handed down the same day.  In this case, the
defendant was convicted of killing his wife and assaulting another person.  The defendant
offered proof of his emotional instability, short of legal insanity, which was denied admission by
the trial court.  The supreme court, on appeal, refused to reverse the trial court and stated that the
evidence was immaterial as it was being offered on the issue of heat of passion, and as such was
irrelevant, for to be a defense the passion that is aroused must be such as would be raised in the
mind of a reasonable man.

"It appears that the court in the Danielly case either clung to a technicality in refusing to apply the
new rule which they espoused in the Wells case, or they are apparently penalizing the defendant
for not being able to anticipate that the court would rule, in People v. Wells, that evidence short



of legal insanity would be admissible in the trial of the not guilty plea.  The way the law stood at
the time of the trial of the case, the defendant could only hope to talk about mental condition in
connection with such a thing as heat of passion, as, at that time, evidence of partial insanity was
inadmissible both in the trial of the not guilty plea and the trial of the not guilty by reason of
insanity plea.

"Mr. Justice Carter, who dissented along with Justices Edmonds and Traynor in the Wells case, on
the grounds that it would be an impossible task for the trial judge to determine when evidence
was introduced to show something short of legal insanity and when it "tended to show legal
insanity,' also dissented in the Danielly case, and he was quick to point to the Danielly case as an
example of the unworkableness of the rule as formulated in People v. Wells.

"Although possible objections may be raised to the rule as set down in the Wells case, on the
grounds: that the distinction between partial and legal insanity in the trial of the not guilty plea
would tend to encourage concealment and a play on words by witnesses; that it is difficult in a
practical sense to put the rule into operation; that it will radically revise the law of insanity to the
point of doing away with the recognized right and wrong test of legal insanity; that a jury, not
certain of the guilt or innocence of a defendant, may compromise upon the partial insanity plea;
and that it may possibly let mentally deranged people out of confinement sooner, it should be
pointed out that if the actual results of the decision are followed by the California courts in the
future it will do a great deal towards unravelling the confusion that has surrounded the
adjudication of the insanity issue in California criminal cases since 1927.

"If the actual holding on the point of admissibility of the evidence in question is followed, and
evidence of mental disability, short of legal insanity, is admitted in the trial of a not guilty plea,
the inconsistency of attempting to find a man guilty of a crime, a basic element of which is
intent, and leaving out completely the consideration of a factor which has an all important
bearing on the determination of whether such intent was present or not, would be removed.  The
decision can remove the illogical practice of the courts in considering such things as intoxication
and unconsciousness at the time of the overt act and refusing to consider mental weakness short
of legal insanity at the time of the act.

"The California Supreme Court has, by the decision in People v. Wells, given the California courts
the chance to treat the defense of insanity in a more logical and equitable manner.  However,
because of the equivocal language used and the position taken by the court in the Danielly case,
further decisions of the court, and perhaps legislation, will have to be awaited to determine if the
court actually is going to follow the path that they have apparently opened and place California
among those jurisdictions which squarely recognize the doctrine of partial insanity."

Admissibility of subjective abnormality to disprove criminal mental states.  12 Stan.L.Rev. 226
(1959).

Battered bargaining: Domestic violence and plea negotiation in the criminal justice system.  Peter
Margulies, 11 S.Cal.Rev.L. & Women's Studies 153 (2001).

Bifurcated trial of insanity as a defense. David W. Louisell and Geoffrey C. Hazard, Jr., 49
Cal.L.Rev. 805 (1961).

Broken plea bargains.  Peter Westen and David Westin, 66 Cal.L.Rev. 471 (1978).
Burden of proof upon plea of not guilty by reason of insanity. 21 Cal.L.Rev. 65 (1936).
Compromise of criminal cases through acceptance of plea of guilty to a lesser offense. 1

S.Cal.L.Rev. 1, 10 (1927).
Criminal discovery and self-incrimination: Roger Traynor confronts the dilemma.  David W.

Louisell, 53 Cal.L.Rev. 89 (1965).
Criminal discovery and the alibi defense: A plea for a statute requiring advance notice that alibi will

be relied upon as specific defense.  L. C. Waddington, 37 Los Angeles B.Bull. 7 (1961).
Criminal practice in municipal court, how to plead guilty.  Evelle J. Younger, 29 Los Angeles

B.Bull. 17 (1953).
Criminal responsibility of the mentally ill.  Bernard L. Diamond, 14 Stan.L.Rev. 59 (1961).
Decay of bifurcated trial system and emergence of "partial insanity". 3 Cal.W.L.Rev. 149 (1967).



Defense of entrapment in California. 19 Hastings L.J. 825 (1968).
Diminished capacity.  Grant B. Cooper, 4 Loy.L.A.L.Rev. 308 (1971).
Diminished capacity and the new insanity test.  10 Pac.L.J. 751 (1979).
Double jeopardy.  36 Cal.L.Rev. 431 (1948); Walter T. Fisher, 15 UCLA L.Rev. 81 (1967).
Double jeopardy in California and the situations in which the question may arise are discussed in 36

Cal.L.Rev. 431 (1948) in part as follows:
"After a study of some of its applications, we may now try to evaluate the worth of the jeopardy

doctrine.  For a rule so widespread, we would expect to find a firm and convincing rationale.
The early courts which worked out the doctrine stated its aim as preventing the State from
unfairly harassing an individual by bringing many prosecutions on a charge for which it is
unable to secure a conviction.  The anxiety that a prosecution subjects the defendant to was
stressed, and some limit to it was sought.  To prevent this unfair harassing the State was to be
bound by the errors of its officials, the judges.

"The aim seems praiseworthy, but the doctrine evolved to effect it seems inconsistent in theory and
erratic and spotty in the protection which it in fact gives.  The error of the court in dismissing
jurors or juries binds the State irretrievably; but giving erroneous instructions resulting in
conviction does not.  In one case the defendant may not be retried; in the other he may.  Where
there are hung juries, the defendant may be tried repeatedly.  To be consistent and hold the State
bound by all errors of its officers would be intolerable; but the logic of singling out this one type
of error, and granting special protection from it, may be questioned.  The State also has rights in
a criminal trial, rights which seem unduly disregarded by cases such as the Hunckeler, Young,
and Jackson cases.

"Comparison with a far more drastic change, granting the State the right of appeal, and the
arguments advanced in its favor, throws added light on the worth of the jeopardy doctrine.  The
former universal rule was that a jury verdict of acquittal barred further proceedings; the State had
no right to appeal and secure a new trial.  In 1886 a Connecticut statute granted the State the
right to appeal from an acquittal, and in 1894 the famous case of State v. Lee [(1894) 65 Conn.
265, 30 Atl. 1110.] held this statute valid.  Although Connecticut has never had a constitutional
"jeopardy' provision, the court discussed the meaning of the "jeopardy' maxim, analogized it to
the principle of res judicata, and found that the statute complied with it.  The defendant was said
to be in but one "continuing jeopardy' until the cause was finally determined; thus there was no
double jeopardy.  Commentators have almost universally approved the doctrine of State v. Lee;
the American Law Institute's Official Draft: Double Jeopardy adopts it, giving the State the right
to a new trial after an acquittal where "a material error has been made to the prejudice of the
State.'

"There seems an obvious progression down the scale of values from (a) a voluntary verdict of
acquittal, (b) a directed verdict of acquittal, (c) a dismissal by the court, for want of evidence, to
(d) a discharge of the jury, because of (erroneously) believed necessity, with no intent to relieve
the defendant.  The defendant's equities are strongest when he has secured a free and voluntary
acquittal; if there are sufficient policy reasons to justify a new trial there, they must be sufficient
to justify the retrial of a defendant whom no one acquitted or intended to acquit.  The Supreme
Court of Washington so reasoned, when, in a powerful opinion relying heavily on the Lee,
Kepner, and Palko cases, it repudiated the general interpretation of constitutional "jeopardy'
provisions that it had previously followed and sustained a statute giving the State the right to
appeal from any order of a court except an acquittal.

"It would appear that this cannot be done in California by judicial decision.  The meaning intended
by the framers of the Constitution seems as well established as possible.  The plea of "once in
jeopardy' given by statute could scarcely be ignored, even were the Constitution re-interpreted.
It has been shown, however, that it is within the power of the courts to make the jeopardy
doctrine workable by keeping in mind its purpose, and by using a practical, common sense
interpretation of the "legal necessity' exception."

Fifth Amendment and the guilty plea: An incompatible association.  Vivian Deborah Wilson, 30
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United States Supreme Court

Capital murder,
Accomplice liability, guilty plea despite denial of guilt, specific intent to cause death, voluntariness

of plea, see Bradshaw v. Stumpf, 2005, 125 S.Ct. 2398, 545 U.S. 175, 162 L.Ed.2d 143.
Accomplices, separate trial, prosecutorial inconsistencies as to identify of shooter, voluntary guilty



plea, see Bradshaw v. Stumpf, 2005, 125 S.Ct. 2398, 545 U.S. 175, 162 L.Ed.2d 143.
Double jeopardy, multiple conspiracy indictments, single conspiracy, see U.S. v. Broce, 1989, 109

S.Ct. 757, 488 U.S. 563, 102 L.Ed.2d 927.
Due process and equal protection, counsel, indigent defendants, plea of guilty or nolo contendere,

right to appointed counsel on discretionary first tier review, see Halbert v. Michigan,
U.S.Mich.2005, 125 S.Ct. 2582, 545 U.S. 605, 162 L.Ed.2d 552, on remand 2007 WL 2302361.

Forfeitures, plea agreements, factual basis for plea, see Libretti v. U.S., 1995, 116 S.Ct. 356, 516
U.S. 29, 133 L.Ed.2d 271, appeal from denial of post-conviction relief dismissed 28 Fed.Appx.
754, 2001 WL 1168381, certiorari denied 122 S.Ct. 1336, 535 U.S. 945, 152 L.Ed.2d 241.

Guilty plea,
Admissibility of plea statements, waiver of exclusionary provisions, see People v. Williams, App. 1

Dist.1992, 206 Ill.Dec. 829, 226 Ill.App.3d 1109, 645 N.E.2d 1081, Unreported.
Disclosure to defendant of impeachment information prior to entering plea agreement, waiver of

defendant's right to impeachment information regarding affirmative defenses, see U.S. v. Ruiz,
2002, 122 S.Ct. 2450, 536 U.S. 622, 153 L.Ed.2d 586, on remand 297 F.3d 1106.

Reversal of plea following failure to object to errors during colloquy, plain error rule, burden of
proof, see U.S. v. Vonn, 2002, 122 S.Ct. 1043, 535 U.S. 55, 152 L.Ed.2d 90, on remand 294 F.3d
1093.

Right to counsel,
Effective assistance, plea hearing, appearance via speaker phone, habeas corpus relief, see Wright v.

Van Patten, 2008, 128 S.Ct. 743, 169 L.Ed.2d 583, on remand 281 Fed.Appx. 607, 2008 WL
2415909.

Effective assistance, plea negotiations, motion to vacate and dismiss with prejudice, moot claims,
see Arave v. Hoffman, 2008, 128 S.Ct. 749, 169 L.Ed.2d 580, on remand 518 F.3d 656.
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Test for insanity, insanity plea 33
Time for filing plea 58
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Withdrawal, insanity plea 39
Withdrawal of plea in general 61
Withdrawal of plea of guilty 17
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1. Validity

This section is not unconstitutional on ground of depriving defendant of due process of law. People v. Ming
(1946) 164 P.2d 487, 27 Cal.2d 443; People v. Crowder (1945) 158 P.2d 988, 69 Cal.App.2d 304; People v.
D'Angelo (1939) 88 P.2d 108, 13 Cal.2d 203; People v. Groves (1935) 49 P.2d 888, 9 Cal.App.2d 317 rehearing
denied 50 P.2d 813 9 Cal.App.2d 317; People v. Hickman (1928) 268 P. 909, 204 Cal. 470, appeal denied 270
P. 1117, 204 Cal. 470.

Law providing for plea of not guilty by reason of insanity held not in violation of equal protection clause of
Federal Constitution. People v. Cordova (1939) 94 P.2d 40, 14 Cal.2d 308; People v. Groves (1935) 49 P.2d
888, 9 Cal.App.2d 317, rehearing denied 50 P.2d 813, 9 Cal.App.2d 317; People v. Hickman (1928) 268 P. 909,
204 Cal. 470, appeal denied 270 P. 1117, 204 Cal. 470.

This section and § 1026 providing for double plea of not guilty and not guilty by reason of insanity and a
bifurcated trial on the issues do not violate due process clauses of State and Federal Constitutions. People v.
Daugherty (1953) 40 Cal.2d 876, 256 P.2d 911, certiorari denied 74 S.Ct. 47, 346 U.S. 827, 98 L.Ed. 352,
rehearing denied 74 S.Ct. 120, 346 U.S. 880, 98 L.Ed. 387. Constitutional Law  4588; Criminal Law 
270; Criminal Law  624; Constitutional Law  4783(3)

This section and §§ 1020 and 1026 providing for separate trial on plea of not guilty by reason of insanity and
excluding from trial on other pleas any issue as to legal sanity are not unconstitutional. People v. Wells (1949)
33 Cal.2d 330, 202 P.2d 53, certiorari denied 70 S.Ct. 43, 338 U.S. 836, 94 L.Ed. 510. Criminal Law  624

Provision of this section that defendant, pleading not guilty by reason of insanity, without also pleading not
guilty, admits commission of offense charged is not unconstitutional as creating conclusive presumption that
defendant who only pleads not guilty because of insanity admits commission of offense charged, as invocation
or creation of such presumption rests solely within defendant's control and power. People v. Walker (1948) 33
Cal.2d 250, 201 P.2d 6, certiorari denied 69 S.Ct. 744, 336 U.S. 940, 93 L.Ed. 1098.

Where one accused of murder did not introduce evidence of his mental condition on his first trial had on his
plea of "not guilty," he could not on a subsequent trial question the validity of provisions of this chapter for
separate trials as to the plea of "not guilty" and the plea of "not guilty by reason of insanity." People v.



D'Angelo (1939) 13 Cal.2d 203, 88 P.2d 708. Criminal Law  965

Provision of this section that one who fails to make plea of not guilty by reason of insanity shall be conclusively
presumed to have been sane at time of commission of offense charged is constitutional. People v. La Crosse
(App. 1 Dist. 1935) 5 Cal.App.2d 696, 43 P.2d 596. Constitutional Law  4783(4); Criminal Law  286

Provisions of this chapter as to plea of not guilty by reason of insanity in murder case did not deny "due process
of law". People v. Troche (1928) 206 Cal. 35, 273 P. 767, appeal dismissed, certiorari denied 50 S.Ct. 87, 280
U.S. 524, 74 L.Ed. 592. Constitutional Law  4514

Section 1016 et seq. providing for plea of not guilty by reason of insanity was not unconstitutional. People v.
Hickman (1928) 204 Cal. 470, 268 P. 909, appeal not allowed 204 Cal. 470, 270 P. 1117. Criminal Law 
286

Trial under § 1016 et seq. relating to plea of not guilty by reason of insanity was not in violation of Const. Art.
1, former § 7 (repealed; see, now, Const. Art. 1, § 16) guaranteeing jury trial. People v. Hickman (1928) 204
Cal. 470, 268 P. 909, appeal not allowed 204 Cal. 470, 270 P. 1117. Jury  21.1; Jury  21.5

Procedure under this section and § 1026, providing for bifurcated trials on issues of guilt and insanity, whereby
prospective jurors are examined on views on issue of insanity during their selection at the beginning of the trial,
though the issue of insanity is tried by jury only after it finds the defendant guilty, does not operate
unconstitutionally to deny a defendant a fair trial or due process of law on any theory that jury could only
believe he admitted guilt by offering plea of insanity or that it could not give him impartial trial on insanity
issue after being so examined in trying issue of guilt. People v. Wein (1958) 50 Cal.2d 383, 326 P.2d 457,
certiorari denied 79 S.Ct. 98, 358 U.S. 866, 3 L.Ed.2d 99, rehearing denied 79 S.Ct. 153, 358 U.S. 896, 3
L.Ed.2d 122, certiorari denied 79 S.Ct. 724, 359 U.S. 942, 3 L.Ed.2d 677, certiorari denied 79 S.Ct. 1122, 359
U.S. 992, 3 L.Ed.2d 980. Constitutional Law  4783(3); Criminal Law  270; Criminal Law  624

2. Construction and application

Based on the statutory language, the Legislature did not intend to include a special proceeding like a sexual
psychopathy proceeding within the definition of "civil suit" in statute providing that a defendant's nolo
contendere plea may not be used against him as an admission in any civil suit based upon or growing out of the
act upon which the criminal prosecution is based. People v. Yartz (2005) 36 Cal.Rptr.3d 328, 37 Cal.4th 529,
123 P.3d 604. Evidence  207(4)

The accused in addition to plea of not guilty may interpose pleas of former conviction or acquittal, once in
jeopardy or not guilty by reason of insanity. People v. Chapman (App. 1 Dist. 1947) 81 Cal.App.2d 857, 185
P.2d 424.

Pleas provided by this section were formerly authorized under § 1429. Ex parte Garbarini (App. 3 Dist. 1933)
129 Cal.App. 618, 19 P.2d 27.

Where the record on appeal showed that on arraignment "defendant appeared in open court, and pleaded not
guilty, and admits prior conviction"; and further showed that he was charged jointly with two others, but was
tried separately; the entry admitting prior conviction must be taken to have reference to defendant alone. People
v. Kelley (1898) 120 Cal. 271, 52 P. 587. Criminal Law  268

3. Construction with other laws

Within Prob.C. § 258 (repealed), which provided that no person who had unlawfully and intentionally caused
the death of a decedent should be entitled to succeed to any portion of the estate or to take under any will of the
decedent, provision that acquittal on a charge of murder or voluntary manslaughter should be a conclusive
determination of the lawfulness of causing of death did not include cases where there had been only a
negotiated plea to a lesser included offense and no determination on the merits, despite principle for criminal
law purposes that a conviction resulting from a nolo contendere or other bargained plea to a lesser included



offense is in legal effect an acquittal of the greater offense. In re McGowan's Estate (App. 1 Dist. 1973) 111
Cal.Rptr. 39, 35 Cal.App.3d 611. Descent And Distribution  51; Wills  711

4. Constitutional rights

In re Tahl decision entitling defendants to advice on right to confront adverse witness when entering guilty
pleas does not apply retroactively to prior plea. People v. Seaton (2001) 110 Cal.Rptr.2d 441, 26 Cal.4th 598,
28 P.3d 175, rehearing denied, as modified, certiorari denied 122 S.Ct. 1794, 535 U.S. 1036, 152 L.Ed.2d 652,
habeas corpus denied 17 Cal.Rptr.3d 633, 34 Cal.4th 193, 95 P.3d 896. Courts  100(1)

Inquiry with respect to merits of insanity defense as requirement of showing "good cause" for entry of belated
plea is constitutionally precluded as it entails danger of forcing defendant to abandon constitutional privilege
against self-incrimination. People v. Lutman (App. 1 Dist. 1980) 163 Cal.Rptr. 399, 104 Cal.App.3d 64.
Criminal Law  286.5(1)

Evidence that defendant was aware, or made aware, of his right to confrontation, to jury trial and against
self-incrimination, as well as nature of charge and consequences of his plea supported trial court's conclusion
that prior felony conviction based on entry of guilty plea by written form waiver was constitutionally valid and
could serve to enhance defendant's sentence for subject convictions for several assaults with a deadly weapon,
burglary and robbery. People v. Vidaurri (App. 2 Dist. 1980) 163 Cal.Rptr. 57, 103 Cal.App.3d 450. Sentencing
And Punishment  1381(5)

Underlying purpose of advising defendant of his various constitutional rights and the consequences of pleading
guilty or nolo contendere is to insure that the record discloses that the plea was in fact intelligently, providently,
and voluntarily entered; the rule has a substantive purpose and is not simply a ritualistic exercise. Scoggins v.
Superior Court of Los Angeles County (App. 2 Dist. 1977) 135 Cal.Rptr. 619, 65 Cal.App.3d 873. Criminal
Law  273.1(4); Criminal Law  275.4(1)

Where petitioner could have entered not guilty plea, offered psychiatric testimony of diminished capacity, and
claimed error on appeals from his 1947 murder trial if the evidence of diminished capacity was excluded but
petitioner and his attorney elected to enter plea of not guilty by reason of insanity, petitioner was not denied due
process because § 1026 and this section were applied which created a conclusive presumption of sanity. In re
Walker (1974) 112 Cal.Rptr. 177, 10 Cal.3d 764, 518 P.2d 1129. Constitutional Law  4783(4);
Constitutional Law  4783(3)

Defendant was not prejudiced by claimed incompetent representation by counsel, although his insanity plea was
neglected, where on appeal he was granted right to hearing on change of plea and trial on insanity issue should
change be granted. People v. Boyd (App. 1 Dist. 1971) 94 Cal.Rptr. 575, 16 Cal.App.3d 901. Criminal Law

 1166(12)

Record supported referee's findings that petitioner's plea of guilty was neither product of incriminating
statements given police officer and court-appointed psychiatrists without having been advised of right to
counsel and to remain silent, nor of coercion exerted by either counsel or by any law enforcement officials, but
resulted from competent advice of petitioner's counsel. In re Cowans (1970) 87 Cal.Rptr. 499, 2 Cal.3d 733,
470 P.2d 635. Habeas Corpus  717(2)

In accepting guilty plea accused's rights against self-incrimination, to confrontation of witnesses, and to jury
trial must be specifically and expressly enumerated for his benefit and accused must waive the rights prior to
acceptance of guilty plea and therefore record must contain on its face direct evidence that accused was aware
or made aware of those three rights, responses must be elicited from person of accused and presence of attorney
is not sufficient. In re Tahl (1969) 81 Cal.Rptr. 577, 1 Cal.3d 122, 460 P.2d 449, certiorari denied 90 S.Ct.
1708, 398 U.S. 911, 26 L.Ed.2d 72. Criminal Law  264

Right to counsel and right to enter a plea in open court are essential aspects of due process but these aspects of
due process may be waived under proper circumstances. People v. Martinez (App. 1957) 154 Cal.App.2d 233,
316 P.2d 14. Constitutional Law  4586; Constitutional Law  4811; Criminal Law  262; Criminal



Law  1750; Constitutional Law  4801

Provision of § 1026, for separate trials on issue of guilt and on plea of not guilty by reason of insanity, merely
changes procedure, and does not affect substantial right or take away any of defendant's constitutional rights or
immunities. People v. Lamey (App. 2 Dist. 1930) 103 Cal.App. 66, 283 P. 848.

5. Plea of guilty — In general

A plea of guilty means guilty as charged in indictment and if indictment states no basis for justification such
plea will not create a sufficient charge. Berg v. U.S., C.A.9 (Cal.)1949, 176 F.2d 122, certiorari denied 70 S.Ct.
137, 338 U.S. 876, 94 L.Ed. 537. Criminal Law  273.4(4)

Defense counsel's concession in opening argument of capital murder guilt trial that defendant had confessed to
one of three charged homicides was not tantamount to guilty plea without formal admonitions and express
personal waivers of his constitutional rights to trial, to confront witnesses, and to stand silent; defendant was
present at earlier stages of prosecution and was made aware of his rights. People v. Cook (2006) 47 Cal.Rptr.3d
22, 39 Cal.4th 566, 139 P.3d 492, rehearing denied, certiorari denied 127 S.Ct. 2438, 167 L.Ed.2d 1139.
Criminal Law  273(4.1)

Nolo contendere plea necessarily implies bargain and is seen as agreement between prosecution and defendant,
for limited purpose of particular case, and no other purpose; thus, court in any subsequent civil proceeding must
independently examine facts in order to determine whether defendant actually committed offense alleged for
purposes of particular civil proceeding. County of Los Angeles v. Civil Service Com.(App. 2 Dist. 1995) 46
Cal.Rptr.2d 256, 39 Cal.App.4th 620, review denied. Criminal Law  275.2; Evidence  207(4)

Where defendant pleads guilty to all charges, all that remains is pronouncement of judgment and sentencing;
there is no requirement that People consent to guilty plea. People v. Vessell (App. 2 Dist. 1995) 42 Cal.Rptr.2d
241, 36 Cal.App.4th 285, review denied. Criminal Law  273(4.1); Criminal Law  273.2(1)

Before trial court may accept accused's admission of guilt, express and specific admonitions and personal
waivers as to each of his rights to trial, confrontation, and cross-examination, and his privilege against
self-incrimination, must be given and received or admission or plea cannot be regarded as having been
intelligently and voluntarily made; record must reflect both admonitions and waivers. People v. Robertson
(App. 5 Dist. 1992) 14 Cal.Rptr.2d 572, 11 Cal.App.4th 835. Criminal Law  273.1(4); Criminal Law 
406(4); Criminal Law  1086.9

Confession by defense counsel during closing argument that defendant committed burglary was not tantamount
to guilty plea requiring defendant's personal waiver of his constitutional rights. People v. Ratliff (1986) 224
Cal.Rptr. 705, 41 Cal.3d 675, 715 P.2d 665. Criminal Law  2074

A defendant is not obligated to present a vigorous defense; decision to plead guilty, or simply not to oppose the
prosecution case, is one which a competent defendant has a right to render. People v. Teron (1979) 151
Cal.Rptr. 633, 23 Cal.3d 103, 588 P.2d 773. Criminal Law  273(2); Criminal Law  661

Trial court did not have the power to accept defendant's plea of guilty subject to preservation of defendant's
right to appeal denial of request for disclosure of confidential information as trial court did not have the power
to issue certificate purporting to permit appeal raising the issue of propriety of denial of request for disclosure
of informant. People v. Coleman (App. 2 Dist. 1977) 139 Cal.Rptr. 908, 72 Cal.App.3d 287. Criminal Law 
273(1)

Evidence sustained finding that defendant entered his plea of guilty to charge of issuing check without
sufficient funds freely and voluntarily and with complete understanding of nature of charge against him and of
potential consequences of his plea. People v. Rhoades (App. 2 Dist. 1969) 81 Cal.Rptr. 701, 1 Cal.App.3d 442.
Criminal Law  273.1(5)

Mere fact that accused enters guilty plea on advice of counsel does not constitute sufficient basis for issuing



coram nobis without some showing of collaboration by responsible officer. People v. Maston (App. 2 Dist.
1965) 48 Cal.Rptr. 439, 238 Cal.App.2d 877, certiorari denied 86 S.Ct. 917, 383 U.S. 920, 15 L.Ed.2d 674.
Criminal Law  1519(8)

6.  —  —  Advice of rights and consequences, plea of guilty

The rule compelling an advisement about the consequences of a plea is a judicially declared rule of criminal
procedure, and such advisement is not constitutionally mandated. In re S.G.(App. 5 Dist. 2003) 5 Cal.Rptr.3d
750, 112 Cal.App.4th 1254. Criminal Law  273.1(4)

Trial judge was not required to advise defendant, upon his guilty plea, that the three strikes law limited his
ability to earn conduct and work credits; advisement that sentencing would be pursuant to the three strikes law
adequately and implicitly informed defendant of his limited eligibility for early release on parole, and defendant
was not prejudiced by failure to advise him about conduct credits inasmuch as defendant agreed to receive a
four-year prison sentence, and failure to advise him that he in fact might be released on parole earlier could only
make the sentence more attractive, not less. People v. Cortez (App. 5 Dist. 1997) 64 Cal.Rptr.2d 71, 55
Cal.App.4th 426, rehearing denied, review denied. Criminal Law  273.1(4)

Conduct and work credits are not direct consequences of guilty plea, about which trial court must advise
defendant before accepting plea; traditional "direct consequences" of a plea are those which follow inexorably
from the plea, while conduct and work credits depend on behavior of prisoner and the availability of work
programs within particular prison. People v. Cortez (App. 5 Dist. 1997) 64 Cal.Rptr.2d 71, 55 Cal.App.4th 426,
rehearing denied, review denied. Criminal Law  273.1(4)

Before taking plea, trial court must admonish defendant of both constitutional rights that are being waived and
direct consequences of plea. People v. Rowland (App. 1 Dist. 1997) 60 Cal.Rptr.2d 351, 51 Cal.App.4th 1745,
rehearing denied, review denied, habeas corpus dismissed 1998 WL 196462. Criminal Law  273.1(4)

Award of restitution is direct consequence of plea, of which defendant must be advised before pleading guilty.
People v. Rowland (App. 1 Dist. 1997) 60 Cal.Rptr.2d 351, 51 Cal.App.4th 1745, rehearing denied, review
denied, habeas corpus dismissed 1998 WL 196462. Criminal Law  273.1(4)

Future use of current conviction is not a direct consequence of that conviction such that defendant must be
advised of possible future use of conviction in event defendant commits later crime. People v. Sipe (App. 3
Dist. 1995) 42 Cal.Rptr.2d 266, 36 Cal.App.4th 468, as modified, rehearing denied, review denied, certiorari
denied 116 S.Ct. 951, 516 U.S. 1131, 133 L.Ed.2d 875. Sentencing And Punishment  354

Future use of defendant's felony conviction under "three strikes" law is not a direct consequence of that
conviction requiring trial court to advise defendant of possible future use of conviction in event he commits
later crime; current conviction does not have effect as a "strike" under "three strikes" law unless and until
defendant commits new felony. People v. Sipe (App. 3 Dist. 1995) 42 Cal.Rptr.2d 266, 36 Cal.App.4th 468, as
modified, rehearing denied, review denied, certiorari denied 116 S.Ct. 951, 516 U.S. 1131, 133 L.Ed.2d 875.
Sentencing And Punishment  354

Although advisements given to accused prior to acceptance of admissions of guilt do not have to be in literal
constitutional terminology, they must be explained to accused in manner sufficient to communicate to average
layperson essential character of constitutional rights he or she is waiving. People v. Robertson (App. 5 Dist.
1992) 14 Cal.Rptr.2d 572, 11 Cal.App.4th 835. Criminal Law  406(4)

Trial court's erroneous acceptance of defendant's admission of ex-felon status without advising of and obtaining
personal waivers of right to confrontation and privilege against self-incrimination was harmless absent showing
defendant was prejudiced; admission was only element of charged offense of being ex-felon in possession of
firearm, which element could easily have been proven by reference to standard sources. People v. Robertson
(App. 5 Dist. 1992) 14 Cal.Rptr.2d 572, 11 Cal.App.4th 835. Criminal Law  406(4); Criminal Law 
1169.12



Failure of trial court to advise defendant that he was waiving his right against self-incrimination by agreeing to
submit guilt or innocence to court on basis of transcript of preliminary hearing, which was tantamount to guilty
plea, did not prevent defendant's submission from being voluntary and intelligent; trial court advised defendant
that he would be giving up right to trial where he could see, hear, and ask questions of witnesses, that it would
be hard for court to find him not guilty, and that defendant could go to trial if he wished. People v. Knight (App.
3 Dist. 1992) 8 Cal.Rptr.2d 827, 6 Cal.App.4th 1829. Criminal Law  254.2

Failure to advise and obtain express waiver of right against self-incrimination in connection with submission of
case upon preliminary hearing transcript, in circumstances where it is tantamount to plea of guilty, is not
reversible per se; rather, failure should be reviewed under test used to determine validity of guilty pleas under
Federal Constitution, so that submission is valid if record affirmatively shows that it was voluntary and
intelligent under totality of circumstances. People v. Knight (App. 3 Dist. 1992) 8 Cal.Rptr.2d 827, 6
Cal.App.4th 1829. Criminal Law  254.2

In guilty plea cases, defendant must be advised of all direct consequences of conviction; requirement relates to
primary and direct consequences involved in criminal case itself, not to secondary, indirect or collateral
consequences. People v. Crosby (App. 1 Dist. 1992) 5 Cal.Rptr.2d 159, 3 Cal.App.4th 1352, review denied.
Criminal Law  273.1(4)

"Collateral consequence" of criminal conviction, of which defendant need not be advised in guilty plea cases, is
one which does not inexorably follow from conviction of offense involved. People v. Crosby (App. 1 Dist.
1992) 5 Cal.Rptr.2d 159, 3 Cal.App.4th 1352, review denied. Criminal Law  273.1(4)

In accepting robbery defendant's guilty plea, trial court had no duty to advise defendant that in event he
committed subsequent felony he would be subject to enhanced punishment as result of plea in prior action;
enhanced sentence in future prosecution for yet uncommitted crime was clearly indirect, collateral consequence
of defendant's earlier guilty plea. People v. Crosby (App. 1 Dist. 1992) 5 Cal.Rptr.2d 159, 3 Cal.App.4th 1352,
review denied. Criminal Law  273.1(4)

In accepting guilty plea to felony, trial court is not required to advise defendant that his conviction may result in
enhanced sentence for future felony conviction. People v. Crosby (App. 1 Dist. 1992) 5 Cal.Rptr.2d 159, 3
Cal.App.4th 1352, review denied. Criminal Law  273.1(4)

Record of guilty plea must contain on its face direct evidence that defendant was aware of rights to
confrontation and jury trial and privilege against self-incrimination, three constitutional rights which are
necessarily forfeited by guilty plea; however, trial court is not required to spell out every detail concerning
forfeiture of those rights. People v. Jackson (App. 2 Dist. 1991) 2 Cal.Rptr.2d 308, 1 Cal.App.4th 697, review
denied. Criminal Law  273.1(4)

Abbreviated advice given defendant before his prior guilty plea to murder, in which defendant was advised that
he had right to testify in his own defense but could not be compelled to do so, adequately informed defendant of
nature of his right against compelled self-incrimination and that he was giving up that right by pleading guilty,
despite defendant's contention that the admonition failed to inform him that "the very plea of guilty itself was
protected by the privilege as such plea constituted testimony." People v. Wharton (1991) 280 Cal.Rptr. 631, 53
Cal.3d 522, 809 P.2d 290, modified on denial of rehearing, certiorari denied 112 S.Ct. 887, 502 U.S. 1038, 116
L.Ed.2d 790. Criminal Law  273.1(4)

Trial court's advice of the right to jury trial with the prosecution producing evidence did not advise defendant of
right against self-incrimination, and thus, guilty plea and admission of prior serious felony allegation were
invalid; unless defendant is told in effect that he need not testify, the essence of the Fifth Amendment right is
not communicated to defendant. People v. Johnson (App. 4 Dist. 1989) 261 Cal.Rptr. 159, 212 Cal.App.3d
1179, review denied. Criminal Law  273.1(4)

7.  —  —  Jurisdiction, plea of guilty

Court acted in excess of its jurisdiction in dismissing case on its own motion after defendant, represented by



counsel, duly and properly entered valid plea of guilty to information charging petty theft and a prior conviction
for petty theft. People v. Superior Court In and For Solano County (App. 1 Dist. 1962) 21 Cal.Rptr. 178, 202
Cal.App.2d 850. Criminal Law  303.15

8.  —  —  Duty of court, plea of guilty

Trial judge taking defendant's guilty plea to murder was not required to explain to defendant that he could be
convicted of manslaughter if he went to trial, even if there were some evidence that would have supported a
verdict of less than murder. People v. Wharton (1991) 280 Cal.Rptr. 631, 53 Cal.3d 522, 809 P.2d 290,
modified on denial of rehearing, certiorari denied 112 S.Ct. 887, 502 U.S. 1038, 116 L.Ed.2d 790. Criminal
Law  273.1(4)

Conviction entered pursuant to guilty plea was not rendered invalid for purposes of enhancement of sentence on
subsequent conviction for failure to adequately inform defendant of nature of the charge simply because
prosecutor, rather than judge, explained charge to defendant. People v. Harty (App. 1 Dist. 1985) 219 Cal.Rptr.
85, 173 Cal.App.3d 493. Sentencing And Punishment  1314

Fact that defendant was informed of one-year maximum term to which he could be sentenced pursuant to plea
negotiation was sufficient to satisfy requirement that he be advised of the consequences of his plea, even though
he was not advised of maximum term of imprisonment provided by statute. People v. Harty (App. 1 Dist. 1985)
219 Cal.Rptr. 85, 173 Cal.App.3d 493. Criminal Law  273.1(4)

Since department of motor vehicles must revoke driving privilege for a second conviction of driving under the
influence of intoxicating liquor, a defendant must be advised of such consequence before guilty plea is
accepted. People v. Salazar (Super. 1979) 157 Cal.Rptr. 834, 96 Cal.App.3d Supp. 8. Criminal Law 
273.1(4)

A criminal defendant must be advised of, unless waived, three specific constitutional rights before his guilty
plea is accepted by court; the three enumerated rights are privilege against self-incrimination, right to
confrontation of witnesses, and right to a jury trial. People v. Pimentel (App. 2 Dist. 1979) 152 Cal.Rptr. 519,
89 Cal.App.3d 581. Criminal Law  273.1(4)

Requirement that accused be advised of the nature of the charges against him before he pleads guilty is satisfied
if the record demonstrates that he had fair notice of what he was being asked to admit. In re Ronald E.(1977)
137 Cal.Rptr. 781, 19 Cal.3d 315, 562 P.2d 684. Criminal Law  1086.9

Regardless of whether counsel has advised a defendant of the consequences of a guilty plea the court is also
under a duty to see that defendant fully understands, and appreciates the consequences of his plea. People v.
Tabucchi (App. 5 Dist. 1976) 134 Cal.Rptr. 245, 64 Cal.App.3d 133. Criminal Law  264

While the record relating to entry of guilty plea must show an enumeration of the rights involved and
defendant's responses thereto, the recitation of the formula by rote or the spelling out of every detail by the trial
court is not required. People v. Vest (App. 2 Dist. 1974) 118 Cal.Rptr. 84, 43 Cal.App.3d 728. Criminal Law

 1086.9

Before United States Supreme Court decision [Witherspoon v. Illinois (1968) 391 U.S. 510, 88 S.Ct. 1770, 20
L.Ed.2d 776] holding that it could not be assumed from silent record that guilty plea had been voluntarily made,
crucial factor in upholding validity of guilty plea was presence of counsel, and court had to inform defendant of
his right to counsel but did not need to inform him of consequences of guilty plea. In re Tahl (1969) 81
Cal.Rptr. 577, 1 Cal.3d 122, 460 P.2d 449, certiorari denied 90 S.Ct. 1708, 398 U.S. 911, 26 L.Ed.2d 72.
Criminal Law  264

Court was not required to tell defendants, who pleaded guilty when arraigned without counsel, what punishment
would be. People v. Smink (App. 4 Dist. 1930) 105 Cal.App. 784, 288 P. 873. Criminal Law  273.1(4)

9.  —  —  Knowing and voluntary, plea of guilty



Record established that defendant knew of possibility of parole term following release, even though defendant
was advised by his attorney on record in presence of sentencing judge, rather than by judge himself, and,
therefore, sentencing judge's failure to give that advice did not render defendant's guilty plea unknowing and
involuntary. Yarbrough v. Estelle, N.D.Cal.1988, 677 F.Supp. 1033. Criminal Law  273.1(4)

Even if slightly higher degree of mental competence were required to plead guilty than to stand trial, trial court
was under no obligation to hold second competency hearing before defendant's prior guilty plea to murder,
which People sought to use as special circumstance in subsequent capital murder prosecution; jury had two
weeks previously determined that defendant was competent to stand trial, defendant did not request second
competency hearing before pleading guilty, and record did not reveal substantial evidence that could have led
trial court to doubt defendant's competence. People v. Wharton (1991) 280 Cal.Rptr. 631, 53 Cal.3d 522, 809
P.2d 290, modified on denial of rehearing, certiorari denied 112 S.Ct. 887, 502 U.S. 1038, 116 L.Ed.2d 790.
Criminal Law  273(2)

No higher degree of competence is required to plead guilty than merely to stand trial. People v. Wharton (1991)
280 Cal.Rptr. 631, 53 Cal.3d 522, 809 P.2d 290, modified on denial of rehearing, certiorari denied 112 S.Ct.
887, 502 U.S. 1038, 116 L.Ed.2d 790. Criminal Law  273(2)

Defendant waived constitutional rights at time of a 1980 plea of guilty to a residential burglary charge, despite
claim that he was not advised of his right to testify on his own behalf; it was sufficient that he was advised of
his rights against self-incrimination. People v. Johnson (App. 4 Dist. 1990) 266 Cal.Rptr. 221, 217 Cal.App.3d
978, modified, review denied. Criminal Law  273.1(4)

Failure to advise defendant on the record that guilty plea to charge of solicitation to commit murder could be
used as circumstance in aggravation justifying imposition of death penalty in subsequent murder prosecution
did not make guilty plea involuntary, absent evidence that defendant was unaware of potential use of
solicitation as aggravating circumstance, and in view of overwhelming evidence against defendant. People v.
Edelbacher (1989) 254 Cal.Rptr. 586, 47 Cal.3d 983, 766 P.2d 1, dismissal of habeas corpus affirmed 160 F.3d
582. Criminal Law  273.1(4)

10.  —  —  Misrepresentations, plea of guilty

A guilty plea is not voluntary if induced by misrepresentation, including unfulfilled promise. Lepera v. U. S.,
C.A.9 (Cal.)1978, 587 F.2d 433. Criminal Law  273.1(2)

Trial court's promise to issue certificate of probable cause to protect defendant's rights on appeal with respect to
denial of motion seeking dismissal of prosecution for claimed destruction of material evidence was illusory, as
the dismissal issue was not appealable, and thus, promise was an improper inducement which voided
defendant's guilty plea. People v. Bonwit (App. 4 Dist. 1985) 219 Cal.Rptr. 297, 173 Cal.App.3d 828. Criminal
Law  273.1(2)

Where defendant's plea of guilty is induced by misrepresentations of a fundamental nature, such as a bargain
which is beyond the power of the trial court, judgment based on the plea must be reversed. People v. Coleman
(App. 2 Dist. 1977) 139 Cal.Rptr. 908, 72 Cal.App.3d 287. Criminal Law  273.1(2)

11.  —  —  Effect of plea of guilty

A guilty plea is the legal equivalent of a verdict and is tantamount to a finding. People v. Statum (2002) 122
Cal.Rptr.2d 572, 28 Cal.4th 682, 50 P.3d 355, on remand 2003 WL 141468, unpublished. Criminal Law 
273.2(1)

Guilty plea constituted admission of every element of offense charged, and thus, conviction for burglary
resulting from plea constituted felony, despite contention at plea hearing by defendant that he did not intend to
steal. Adams v. County of Sacramento (App. 3 Dist. 1991) 1 Cal.Rptr.2d 138, 235 Cal.App.3d 872, modified,
review denied. Criminal Law  273.2(1)



Where defendant avoided risk of conviction on counts II and III by pleading guilty to count I and where
defendant was thoroughly apprised that in bargaining away his right to contest count I, he was unequivocally
admitting that he did in fact commit the crime charged, defendant could not thereafter challenge the validity of
his bargain and his plea by pointing to possible defenses he might have asserted as to the dismissed counts.
People v. Punchard (App. 2 Dist. 1980) 163 Cal.Rptr. 366, 103 Cal.App.3d 995. Criminal Law  1137(1)

Failure to advise father that upon his plea of guilty to murder, second degree, of one child he would necessarily
lose right to another child's custody did not render plea invalid since loss of child's custody did not necessarily
follow from her half-sister's murder but was dependent upon future judicial determination and was but a
"possible ancillary or consequential" result of guilty plea. In re Michele C.(App. 1 Dist. 1976) 135 Cal.Rptr. 17,
64 Cal.App.3d 818. Criminal Law  273.1(4)

When a defendant enters a guilty plea with counsel present and it appears or can be inferred from the record that
prior thereto defendant has consulted with him, it is presumed, in absence of evidence to contrary, that counsel
has informed defendant of various rights which are waived by a plea of guilty and has taken steps to assure their
protection and to protect other rights afforded defendant by law. People v. Vest (App. 2 Dist. 1974) 118
Cal.Rptr. 84, 43 Cal.App.3d 728. Criminal Law  273.1(5)

Defendant cannot admit that he possessed contraband by pleading guilty and then question his conviction on the
ground that some witness that he was not permitted to discover might possibly have testified otherwise. People
v. Castro (App. 4 Dist. 1974) 117 Cal.Rptr. 295, 42 Cal.App.3d 960. Criminal Law  273.4(1)

A plea of guilty constitutes a "conviction" in imposing increased punishment for a prior conviction. People v.
McClain (App. 2 Dist. 1962) 26 Cal.Rptr. 244, 209 Cal.App.2d 224. Sentencing And Punishment  1289

Where defendant was represented by court-appointed counsel, and defendant agreed to waive reading of the
information, and admitted a prior charge, and pleaded guilty to charge of issuance of a check with insufficient
funds, and not guilty by reason of insanity, defendant could not be deemed to have been deprived of any
constitutional rights on theory he was not informed of effect of a plea of guilty and a plea of not guilty by
reason of insanity. People v. Emigh (App. 1959) 174 Cal.App.2d 392, 344 P.2d 851. Criminal Law  264

It is the function of counsel to inform his client of the effect of pleas, and where defendant was represented by
counsel, the court was not under a duty to inform defendant of the effect of his entry of a plea of guilty and not
guilty by reason of insanity. People v. Emigh (App. 1959) 174 Cal.App.2d 392, 344 P.2d 851. Criminal Law

 264

A plea of guilty is equivalent to verdict of a jury. People v. Williams (1945) 27 Cal.2d 220, 163 P.2d 692.
Criminal Law  273.2(1)

12.  —  —  Transcript of preliminary hearings, plea of guilty

Trial court's failure to comply with rule of criminal procedure requiring admonition of defendant of potential
maximum and minimum term of imprisonment, upon submission of case to court upon transcript of preliminary
hearing, requires reversal only if it is reasonably probable a result more favorable to defendant would have been
reached if he had been properly advised. People v. Knight (App. 3 Dist. 1992) 8 Cal.Rptr.2d 827, 6 Cal.App.4th
1829. Criminal Law  260.11(6)

Trial court's failure to advise defendant of minimum term of imprisonment, prior to defendant's agreement to
submit guilt or innocence to court on basis of transcript of preliminary hearing did not prejudice defendant, and
thus did not require reversal; defendant had been advised that he faced possible maximum term of four-years
imprisonment. People v. Knight (App. 3 Dist. 1992) 8 Cal.Rptr.2d 827, 6 Cal.App.4th 1829. Criminal Law 
260.11(6)

Where submission upon preliminary hearing transcript is tantamount to plea of guilty, defendant must be
advised that he is giving up his right against self-incrimination. People v. Knight (App. 3 Dist. 1992) 8



Cal.Rptr.2d 827, 6 Cal.App.4th 1829. Criminal Law  254.2

Submission on preliminary hearing transcript in prosecution for driving with blood-alcohol level of 0.10% or
more and causing bodily injury did not amount to slow plea and, therefore, omission of self-incrimination
advisement and waiver was not per se reversible, but warranted reversal only if it was reasonably probable
result more favorable to defendant would have been reached if he had been properly advised, where defense
counsel cross-examined witnesses at preliminary hearing and presented argument as to legal significance of
facts when she argued evidence of bodily injury was insufficient to support felony conviction; defendant's
conviction on charged offenses was by no means foregone conclusion. People v. Dakin (App. 1 Dist. 1988) 248
Cal.Rptr. 206, 200 Cal.App.3d 1026. Criminal Law  254.2; Criminal Law  260.11(6)

Court did not err in failing to inform defendant that submission of case to court for decision on basis of
reporter's transcript of preliminary hearing was tantamount to a plea of guilty. People v. Smith (App. 5 Dist.
1977) 138 Cal.Rptr. 783, 70 Cal.App.3d 306. Criminal Law  244

Where defendant charged with possession of cannister capable of emitting tear gas was fully advised of his
right to confront witnesses against him and expressly waived his right to jury trial and agreed that court could
read transcript of preliminary hearing in lieu of recalling witnesses who testified at that hearing, but reserved
right to offer additional testimony, absent any showing by defendant that there was some additional testimony
available which could have been offered on his behalf, defendant was assumed to have been aware that
submission on transcript of preliminary hearing was tantamount to plea of guilty to which he consented. People
v. Horner (App. 2 Dist. 1970) 87 Cal.Rptr. 917, 9 Cal.App.3d 23. Stipulations  14(11)

13.  —  —  Waiver of rights, plea of guilty

Murder defendant was not entitled to Boykin warnings advising him that entry of plea of not guilty by reason of
insanity (NGI) constituted a waiver of his Fifth Amendment rights against self-incrimination, where plea was
entered in combination with a not guilty plea, which, under California law, did not admit the commission of the
offense, and therefore was not itself a conviction. Murtishaw v. Woodford, C.A.9 (Cal.)2001, 255 F.3d 926,
certiorari denied 122 S.Ct. 1313, 535 U.S. 935, 152 L.Ed.2d 222. Criminal Law  286.5(1)

Under Boykin-Tahl rule, guilty plea is not valid unless record reflects that defendant had been advised of and
waived his right to jury trial, to confront and cross-examine witnesses, and against self-incrimination, or plea is
voluntary and intelligent under totality of circumstances. People v. Gaul-Alexander (App. 5 Dist. 1995) 38
Cal.Rptr.2d 176, 32 Cal.App.4th 735, review denied. Criminal Law  273.1(4)

Trial court's failure to comply with requirement of self-incrimination advisement and waiver, with respect to
submissions that are not tantamount to plea of guilty, requires reversal only if it is reasonably probable result
more favorable to defendant would have been reached if he had been properly advised; disagreeing with People
v. Drieslein, 170 Cal.App.3d 591, 216 Cal.Rptr. 244 (2 Dist.);People v. Romanoski, 157 Cal.App.3d 353, 204
Cal.Rptr. 33 (1 Dist.);People v. Wells, 149 Cal.App.3d 497, 195 Cal.Rptr. 608 (2 Dist.);People v. Casarez, 124
Cal.App.3d 641, 177 Cal.Rptr. 451 (5 Dist.);People v. Kirkwood, 70 Cal.App.3d 290, 138 Cal.Rptr. 649 (2
Dist.). People v. Wright (1987) 233 Cal.Rptr. 69, 43 Cal.3d 487, 729 P.2d 260. Criminal Law  260.11(6)

Defendant who waived his rights as to charges of driving under the influence of alcohol did not waive his rights
with respect to charge of driving with suspended license where waiver form executed by defendant only
contained information concerning nature of offense of driving under the influence and consequences of plea to
that offense. In re Moss (App. 2 Dist. 1985) 221 Cal.Rptr. 645, 175 Cal.App.3d 913. Criminal Law  1752

Regardless of whether defendant's submission of case to trial on preliminary hearing and suppression hearing
transcripts was tantamount to a plea of guilty, failure of defendant to knowingly and expressly waive his right
against self-incrimination on the record required reversal, although defendant had expressly waived his rights to
confrontation and cross-examination. People v. Drieslein (App. 2 Dist. 1985) 216 Cal.Rptr. 244, 170
Cal.App.3d 591. Criminal Law  260.11(6)

Record in first-degree burglary prosecution failed to show that defendant was aware he had right to jury trial as



opposed to trial by the court or that he freely waived such right; thus, plea of guilty entered by defendant was
void. People v. Bell (App. 4 Dist. 1981) 173 Cal.Rptr. 669, 118 Cal.App.3d 781. Criminal Law  273.1(5)

Guilty plea record adequately indicated express waiver of defendant's right to jury trial for Boykin-Tahl
[Boykin v. Alabama (1969) 395 U.S. 238, 89 S.Ct. 1709, 23 L.Ed.2d 274; In re Tahl (1969) 81 Cal.Rptr. 577,
460 P.2d 449, 1 Cal.3d 122] purposes where right to jury trial was explained to defendant in open court,
defendant was specifically admonished by deputy district attorney that his right was waived by guilty plea and
defendant stated that he understood and thereafter pled guilty. People v. Gloria (App. 2 Dist. 1980) 166
Cal.Rptr. 138, 108 Cal.App.3d 50. Jury  29(4)

Depth of trial judge's examination, completed before trial court accepted guilty plea, supported docket entry that
the court found that defendant's waivers of constitutional rights were knowingly, intelligently and
understandingly made, and thus failure of trial judge to articulate orally such express finding did not invalidate
conviction. People v. Garcia (Super. 1979) 159 Cal.Rptr. 487, 98 Cal.App.3d Supp. 14. Criminal Law 
273(4.1)

While there is a constitutional right to subpoena power of court, trial courts are not required to advise defendant
of such right or to obtain and record a waiver of that right before taking a guilty plea. People v. Salazar (Super.
1979) 157 Cal.Rptr. 834, 96 Cal.App.3d Supp. 8. Criminal Law  273.1(4)

Docket sheet entries of prior convictions of petitioners for same traffic offense of which they had pleaded guilty
were inadequate for failure to reflect whether petitioners expressly and explicitly waived their constitutional
right to jury trial, confrontation, self-incrimination and counsel and, as such, created a conclusive presumption
of invalidity of pleas so as to bar the people from offering any evidence outside the record to prove a valid
waiver. Youkhanna v. Stanislaus County Municipal Court (App. 5 Dist. 1978) 150 Cal.Rptr. 380, 86
Cal.App.3d 612. Criminal Law  273(1)

Minutes, which were prepared and certified by clerk who inferably heard advice given by court and defendant's
responses thereto, and which recited that defendant had been informed of his constitutional rights and
knowingly waived them before pleading guilty to charge of driving while intoxicated, were sufficient to
establish compliance with requirements for accepting a plea of guilty when not contradicted by any reporter's
transcript or by any other evidence. Nelson v. Ukiah Justice Court (App. 1 Dist. 1978) 150 Cal.Rptr. 39, 86
Cal.App.3d 64. Criminal Law  273.1(5)

What is required before a guilty plea is accepted by the court is evidence that each specific right was known to
the defendant and expressly waived by him. Stewart v. Justice Court For Avenal Judicial Dist. of Kings County
(App. 5 Dist. 1977) 141 Cal.Rptr. 589, 74 Cal.App.3d 607. Criminal Law  273.1(4)

Waiver of rights in infraction cases in which there is mass arraignment may be effected by court's informing
defendants that entry of plea of guilty or nolo contendere will be construed as waiver. People v. Miner (Super.
1977) 137 Cal.Rptr. 149, 68 Cal.App.3d Supp. 1. Criminal Law  264

For a plea of guilty to stand, there must be in the record a direct and express waiver by the defendant of three
constitutional rights: the right to a jury trial, the right to confront witnesses against him and the right not to
incriminate himself; in addition, record must reflect that defendant has been advised of the direct consequences
of conviction such as the permissible range of punishment provided by statute. People v. Johnson (App. 4 Dist.
1977) 135 Cal.Rptr. 756, 66 Cal.App.3d 197. Criminal Law  1086.9

A guilty plea cannot stand unless the record indicates a free and intelligent waiver by defendant of the specified
constitutional rights necessarily abandoned by the guilty plea and indicates so far as the defendant is concerned
an understanding of the nature of the charge and the consequences of the plea; mere inferences, however
plausibly drawn from the record, indicating that defendant may have understood his rights and consequences of
the plea are insufficient. People v. Tabucchi (App. 5 Dist. 1976) 134 Cal.Rptr. 245, 64 Cal.App.3d 133.
Criminal Law  1086.9

Juvenile's affirmative answer to question asked of him by juvenile court as to whether he was admitting that he



had sold a restricted dangerous drug was equivalent to a plea of guilty to a charge of felonious possession,
requiring reversal of his subsequent commitment to California Youth Authority, a state institution, absent an
affirmative waiver on record of rights to confrontation and against self-incrimination. In re M.(App. 1 Dist.
1970) 96 Cal.Rptr. 887, 11 Cal.App.3d 741. Infants  68.1

Pleas of not guilty by reason of insanity to charges of issuing check without sufficient funds and assault with a
caustic chemical, taken between date of United States Supreme Court decision [Boykin v. Alabama (1969) 395
U.S. 238, 29 S.Ct. 1709, 23 L.Ed.2d 274] that it cannot be assumed from silent record that guilty plea has been
voluntarily entered and date of subsequent California decision [In re Tahl (1970) 81 Cal.Rptr. 577, 460 P.2d
449, 1 Cal.3d 122] that constitutional rights must be specifically and expressly enumerated for benefit of, and
waived by, accused prior to acceptance of plea, were constitutionally deficient where record showed no express
waiver by defendant of right to confront witnesses. People v. Rizer (1971) 95 Cal.Rptr. 23, 5 Cal.3d 35, 484
P.2d 1367. Criminal Law  286.5(1)

Where testimony at preliminary hearing was subject to vigorous cross-examination by defendant's counsel, and
where transcript of preliminary hearing, further testimony and physical evidence were received by stipulations,
and defendant testified in his own behalf, which testimony, if believed, would have justified trial court in
concluding he acted in self-defense, neither submission of case on transcript, alone, nor the procedure followed
was tantamount to a plea of "guilty", and defendant, who personally responded to court's inquiries,
knowledgeably waived his right to jury trial. People v. West (App. 2 Dist. 1971) 93 Cal.Rptr. 496, 15
Cal.App.3d 1015. Criminal Law  273(4.1); Jury  29(6)

Plea of guilty constituted a waiver of any defense of "once in jeopardy". People v. Venturi (App. 1 Dist. 1961)
16 Cal.Rptr. 505, 196 Cal.App.2d 244. Double Jeopardy  202

In prosecution for forgery, evidence established that defendant, by entering a plea of guilty waived his right to a
jury trial. People v. Duke (App. 1958) 164 Cal.App.2d 197, 330 P.2d 239. Jury  29(4)

Plea of guilty amounted to waiver of former objection by demurrer to information. People v. Beesly (App. 2
Dist. 1931) 119 Cal.App. 82, 6 P.2d 114, rehearing denied 119 Cal.App. 82, 6 P.2d 970. Criminal Law 
273.4(4)

14.  —  —  Waiver of defects, plea of guilty

Error in failing to advise defendant of restitution as consequence of plea is waived absent timely objection.
People v. Rowland (App. 1 Dist. 1997) 60 Cal.Rptr.2d 351, 51 Cal.App.4th 1745, rehearing denied, review
denied, habeas corpus dismissed 1998 WL 196462. Criminal Law  1031(4)

A plea of guilty waives any defects in form of allegations in an indictment. People v. Dysart (App. 2 Dist. 1940)
39 Cal.App.2d 287, 102 P.2d 1091. Indictment And Information  196(2)

Defendants waived variance between value of stolen property and alleged value by pleading guilty. People v.
Blumen (App. 1 Dist. 1927) 87 Cal.App. 236, 261 P. 1103. Indictment And Information  199

The defendant's plea of guilty of an attempt to escape from prison was a waiver of whatever defects there may
have been in the statement of that offense. Ex parte Cook (App. 1910) 13 Cal.App. 399, 110 P. 352. Indictment
And Information  196(5)

15.  —  —  Waiver of defenses, plea of guilty

Any claim that defendant was unable to prove entrapment because of destruction of evidence was waived by
guilty plea, as guilty plea implied admission defendant was not entrapped. People v. Bonwit (App. 4 Dist. 1985)
219 Cal.Rptr. 297, 173 Cal.App.3d 828. Criminal Law  273.4(1)

16.  —  —  Admissions by plea of guilty

A guilty plea admits all elements of offense. People v. McDowell (1962) 22 Cal.Rptr. 646, 204 Cal.App.2d 734;



People v. Waters (1975) 125 Cal.Rptr. 46, 52 Cal.App.3d 323; People v. Meals (1975) 122 Cal.Rptr. 585, 49
Cal.App.3d 702; People v. Warburton (1970) 86 Cal.Rptr. 894, 7 Cal.App.3d 815, certiorari denied 91 S.Ct.
587, 400 U.S. 1022, 27 L.Ed.2d 634; People v. Shanklin (1966) 52 Cal.Rptr. 28, 243 Cal.App.2d 94; People v.
Perry (1964) 40 Cal.Rptr. 829, 230 Cal.App.2d 258; People v. Gannaro (1963) 30 Cal.Rptr. 711, 216
Cal.App.2d 25; People v. Fleischer (1963) 28 Cal.Rptr. 827, 213 Cal.App.2d 481; People v. Mullane (1960) 6
Cal.Rptr. 341, 182 Cal.App.2d 765; People v. Emigh (1959) 344 P.2d 851, 174 Cal.App.2d 392; People v.
Cabral (1955) 275 P.2d 927, 128 Cal.App.2d 693; People v. Cooper (1954) 266 P.2d 566, 123 Cal.App.2d 353;
People v. McPheeley (1949) 207 P.2d 651, 92 Cal.App.2d 589; People v. Marr (1941) 115 P.2d 206, 46
Cal.App.2d 42.

A plea of guilty includes an admission of every element entering into offense charged and does not raise any
issue of fact. People v. Bechtel (1954) 268 P.2d 1072, 124 Cal.App.2d 659; People v. Mendietta (1951) 226
P.2d 34, 101 Cal.App.2d 788; People v. Dale (1947) 179 P.2d 870, 79 Cal.App.2d 370; People v. Brown (1934)
36 P.2d 194, 140 Cal.App. 616.

By a plea of guilty all averments of fact are admitted, all defects not jurisdictional are cured, all defenses are
waived and prosecution is relieved from duty of proving any facts, and effect is same as if defendant had been
tried before jury and had been found guilty on evidence covering all material facts. Berg v. U.S., C.A.9
(Cal.)1949, 176 F.2d 122, certiorari denied 70 S.Ct. 137, 338 U.S. 876, 94 L.Ed. 537. Criminal Law 
273.2(2)

A plea of guilty admits all elements of the crime charged. Rusheen v. Drews (App. 2 Dist. 2002) 120
Cal.Rptr.2d 769, 99 Cal.App.4th 279, review denied. Evidence  207(4)

By pleading guilty to drug sale which was alleged to have occurred in Stanislaus County the defendant,
claiming that the sale actually occurred in Tuolumne County and, hence, that Stanislaus County lacked
territorial jurisdiction, was deemed to have admitted every essential element of the crime charged including the
jurisdictional allegations of the county in which the crime occurred. People v. Tabucchi (App. 5 Dist. 1976) 134
Cal.Rptr. 245, 64 Cal.App.3d 133. Criminal Law  273.3

Plea of guilty is an admission of defendant's guilt and of every element of crime charged, but it does not
preclude an appeal which raises issues of irregularities going to jurisdiction or legality of proceedings. People v.
Navarro (App. 4 Dist. 1966) 52 Cal.Rptr. 686, 243 Cal.App.2d 755. Criminal Law  273.3; Criminal Law

 1026.10(4)

Plea of guilty is equivalent of conviction and amounts to admission of every element of crime charged. People
v. Treloar (1966) 49 Cal.Rptr. 100, 64 Cal.2d 141, 410 P.2d 620. Criminal Law  273.3

By plea of guilty at trial, petitioner admitted all elements of offense and could not attack any failure of proof of
corpus delicti on his petition for writ of coram nobis. People v. Tapia (App. 5 Dist. 1964) 41 Cal.Rptr. 764, 231
Cal.App.2d 320. Criminal Law  273.3

Voluntary entry of plea of guilty with full comprehension of charge and plea thereto and without threat or
fraudulent promise admitted every element of the charge, and such admission constituted conclusive proof of
guilt. People v. Bauman (App. 1955) 131 Cal.App.2d 595, 281 P.2d 74. Criminal Law  273.3

Guilty plea constituted confession of every factor comprising charge contained in pleading. People v. Ward
(App. 1 Dist. 1953) 118 Cal.App.2d 604, 258 P.2d 86. Criminal Law  273.3

Plea of guilty was a conclusive admission of guilt and of every element entering into the offense charged, and
precluded a trial on the merits, and therefore lack of such trial was not ground for setting aside judgment.
People v. Whitton (App. 2 Dist. 1952) 112 Cal.App.2d 328, 246 P.2d 60. Criminal Law  273.3

17.  —  —  Withdrawal of plea of guilty

See, also, Notes of Decisions under § 1018.



Where guilty plea might have been given in reliance on defendant's ability to pursue direct appeal, fairness
required that conviction be vacated and matter remanded to give defendant opportunity, if he so chose, to
withdraw guilty plea and plead anew, but in future cases it would be clear that a guilty plea could not be
coupled with reservation of right to appeal. U. S. v. Benson, 1978, 579 F.2d 508. Criminal Law  1181.5(1)

Defendant was entitled to opportunity to withdraw his guilty plea, where guilty plea to entire information and
admission of truth of all special allegations were given in reliance on court's statement of sentencing
parameters, court's representations were based on its erroneous determination that evidence established only a
violation of West's Ann.Cal.Penal Code § 288(a), prohibiting commission of lewd or lascivious acts on child
under 14, whereas defendant's conduct exposed him to liability under subdivision of that statute [West's
Ann.Cal.Penal Code § 288(b)] prohibiting use of force to commit those acts, and therefore court substantially
underestimated defendant's punishment exposure. People v. Lusk (App. 4 Dist. 1985) 216 Cal.Rptr. 544, 170
Cal.App.3d 764, review denied. Criminal Law  274(4)

Absent bad faith on part of petitioner's counsel, petitioner, who sought to withdraw his guilty plea due to
misunderstanding in entering into plea, should have been given option of either withdrawing his plea or
proceeding to sentencing without reference to that 60 to 90 day limitation. Mourmouris v. Superior Court of
Ventura County (App. 2 Dist. 1981) 172 Cal.Rptr. 1, 115 Cal.App.3d 956. Criminal Law  274(1)

Defendant was not entitled to withdraw guilty plea even though trial court may have erroneously failed to
advise him that conviction may result in deportation or exclusion of alien since defendant was not an alien
subject to deportation. People v. Gloria (App. 2 Dist. 1980) 166 Cal.Rptr. 138, 108 Cal.App.3d 50. Criminal
Law  274(3.1)

Though this section providing for withdrawal of guilty plea is to be liberally construed and a plea of guilty may
be withdrawn for mistake, ignorance, inadvertence or any other factor overreaching defendant's free and clear
judgment, facts of such grounds must be established by clear and convincing evidence. People v. Stewart (App.
5 Dist. 1979) 153 Cal.Rptr. 242, 89 Cal.App.3d 992. Criminal Law  274(4)

Where defendant had already spent year in jail as condition of probation before reimposition of probation
whereby he was to serve 365 days, and court intended that defendant should serve 365 days without credit for
time served, notwithstanding § 2900.5 providing for credit for time served, proper remedy on appeal was to
reverse and to remand with directions that defendant be permitted to withdraw guilty plea if so advised. People
v. Meyers (App. 2 Dist. 1978) 143 Cal.Rptr. 686, 77 Cal.App.3d 732. Criminal Law  1186.7

Defendant's plea of guilty which was based on belief that trial court could issue certificate permitting appeal to
obtain review of propriety of trial court's order in denying request for disclosure of confidential informant was
induced by material mistake since the trial court did not have the power to issue the certificate so that defendant
should have been permitted to withdraw plea of guilty. People v. Coleman (App. 2 Dist. 1977) 139 Cal.Rptr.
908, 72 Cal.App.3d 287. Criminal Law  274(4)

It was not necessary that trial court, before permitting defendant to withdraw plea of not guilty by reason of
insanity, receive waiver of defendant's right against self-incrimination. People v. Huffman (App. 4 Dist. 1977)
139 Cal.Rptr. 264, 71 Cal.App.3d 63. Criminal Law  286.5(1)

Any right of defendant to withdraw guilty plea was to be dealt with when he was rearraigned for sentencing,
rather than at proceedings taken following defendant's return to court as unfit for treatment under narcotic
rehabilitation program. People v. Toscano (App. 1 Dist. 1977) 137 Cal.Rptr. 893, 69 Cal.App.3d 140. Chemical
Dependents  24

Defendant was not entitled to benefit of trial court's originally announced intention to place him on probation
merely because deputy district attorney had violated his agreement to remain silent at time of sentencing in
return for defendant's plea of guilty; defendant's remedy was to move to withdraw plea of guilty in trial court.
People v. Barajas (App. 4 Dist. 1972) 103 Cal.Rptr. 405, 26 Cal.App.3d 932. Criminal Law  274(4)

Defendant seeking to withdraw plea of guilty and substitute plea of not guilty must show good cause for such



application. People v. Evans (App. 2 Dist. 1969) 75 Cal.Rptr. 902, 270 Cal.App.2d 594. Criminal Law 
274(1)

If plea of guilty were entered under duress or under influence of mistaken legal advice given by court,
defendant could move to withdraw guilty plea, and on appropriate showing this could have been done after
judgment by means of coram nobis petition or motion to vacate judgment. People v. Williams (App. 1 Dist.
1969) 75 Cal.Rptr. 348, 269 Cal.App.2d 879. Criminal Law  274(4)

While a plea of guilty may be withdrawn on ground it was entered by reason of mistake, ignorance,
inadvertence or any other factor which overcame defendant's exercise of free judgment, basis of application for
such relief must be established by evidence. People v. Parker (App. 2 Dist. 1961) 16 Cal.Rptr. 718, 196
Cal.App.2d 704. Criminal Law  274(4)

18.  —  —  Discretion, withdrawal of plea of guilty

Juvenile court abused its discretion in refusing to allow minor to withdraw his admission of petty theft charge,
on ground that he did not fully understand consequences of his plea, where it was not until after plea had been
accepted at jurisdictional hearing that minor was advised of possibility that his probation on earlier charges
might be revoked. In re Gary O.(App. 5 Dist. 1978) 148 Cal.Rptr. 276, 84 Cal.App.3d 38. Infants  199

Whether to grant a defendant's motion to withdraw his plea of guilty rests in discretion of trial court, and its
decision will not be disturbed on appeal in absence of clear showing of abuse of discretion. People v. Nooner
(App. 5 Dist. 1965) 46 Cal.Rptr. 689, 237 Cal.App.2d 210. Criminal Law  274(2); Criminal Law  1149

Where defendant admitted she was fully advised by counsel when she changed her plea of not guilty to guilty,
defendant was present when stipulation as to punishment for offense was entered into and defendant understood
nature and consequences of her plea, denial of motion to withdraw plea of guilty was not an abuse of discretion
in absence of clear and convincing evidence establishing factors overreaching her free and clear judgment at
time she entered her plea of guilty. People v. Dufford (App. 1958) 163 Cal.App.2d 673, 329 P.2d 707. Criminal
Law  274(3.1)

19.  —  —  Evidence, plea of guilty

Since guilty plea admits all elements of offense charged, sufficiency of evidence cannot be attacked or inquired
into after guilty plea. People v. Godfrey (App. 2 Dist. 1978) 147 Cal.Rptr. 9, 81 Cal.App.3d 896. Criminal Law

 273.2(2)

Defendant's offer to plead guilty to lesser and necessarily included offense, if it is not accepted, or if it is
accepted but subsequently withdrawn, should thereafter be completely disregarded and full trial should be
conducted; but such offer to plead guilty will then be admissible in evidence. People v. Bravo (App. 2 Dist.
1965) 46 Cal.Rptr. 921, 237 Cal.App.2d 459. Criminal Law  406(4)

Guilty plea entered and later withdrawn is not conclusive evidence, but is competent to be weighed by trier of
fact and is relevant as being inconsistent with claim of innocence. People v. Clay (App. 2 Dist. 1962) 25
Cal.Rptr. 464, 208 Cal.App.2d 773. Criminal Law  406(4)

20.  —  —  Setting aside plea of guilty

In assessing whether prejudice resulting from failure to advise defendant of restitution as consequence of plea
justifies setting aside plea, court should consider defendant's financial condition, seriousness of consequences of
which defendant was advised, nature of crimes charged, punishment actually imposed, and size of restitution
award. People v. Rowland (App. 1 Dist. 1997) 60 Cal.Rptr.2d 351, 51 Cal.App.4th 1745, rehearing denied,
review denied, habeas corpus dismissed 1998 WL 196462. Criminal Law  274(3.1)

Order vacating conviction and setting aside underlying guilty plea nullifies all proceedings under plea and
restores defendant to position of accused who presented not guilty plea. People v. Aragon (App. 1 Dist. 1992)



14 Cal.Rptr.2d 561, 11 Cal.App.4th 749. Criminal Law  274(10); Criminal Law  1667

When guilty plea is invalidated, parties are generally restored to position they occupied before plea bargain was
entered. People v. Aragon (App. 1 Dist. 1992) 14 Cal.Rptr.2d 561, 11 Cal.App.4th 749. Criminal Law 
274(10)

When guilty plea is invalidated, defendant may withdraw plea and prosecution may reinstate any charges that
were dismissed in consequence of plea. People v. Aragon (App. 1 Dist. 1992) 14 Cal.Rptr.2d 561, 11
Cal.App.4th 749. Criminal Law  274(10)

Defendant was not punished for conduct for which he had already been punished when he was sentenced on
guilty plea for possession of cocaine, following vacation of conviction and withdrawal of guilty plea on charge
of possessing phencyclidine for sale after service of sentence, although cocaine possession charge was dropped
in exchange for original plea and the two offenses were committed at same time; offenses involved separate
conduct and nothing suggested that cocaine possession affected original sentence. People v. Aragon (App. 1
Dist. 1992) 14 Cal.Rptr.2d 561, 11 Cal.App.4th 749. Double Jeopardy  146

Advisements concerning nature of charges and consequences of guilty plea are not constitutional requirements
but are judicially declared rule of criminal procedure for noncompliance with which defendant must show
prejudice before his plea will be set aside. People v. Shannon (Super. 1981) 175 Cal.Rptr. 331, 121 Cal.App.3d
Supp. 1. Criminal Law  273.1(4)

21.  —  —  Sentence, plea of guilty

Cruz waiver provisions in defendant's plea bargain that, upon finding defendant's willful violation of terms of
bargain "the court will be free to impose any greater sentence than expressly stated in this agreement," and that
defendant waived his right not to receive additional penalty or punishment unless properly charged and
convicted, permitted trial court to impose sentence stayed pursuant to Vargas waiver rather than lesser sentence
agreed upon in plea bargain, even if trial court did not specify why defendant was found in violation of Cruz
and Vargas waivers, and even though stayed sentence was expressly stated in plea agreement. People v. Puente
(App. 4 Dist. 2008) 81 Cal.Rptr.3d 380, 165 Cal.App.4th 1143, review filed. Sentencing And Punishment 
60

Alleged unduly harsh sentence was not shown to have violated principal that trial judge is precluded from
offering accused in return for guilty plea more lenient sentence than would be imposed after trial and precluded
from imposing more severe sentence because accused elects to proceed to trial. People v. Barnett (App. 1 Dist.
1980) 170 Cal.Rptr. 255, 113 Cal.App.3d 563. Sentencing And Punishment  115(3)

Where defendant was advised of direct consequences of his guilty plea and was advised that he was to receive a
2, 3 or 4 year state prison term, which was penalty attached to first degree burglary, advisement made it clear
that defendant was pleading guilty to first degree burglary and there was no merit to his claim that degree of
burglary was not specifically designated. People v. Musante (App. 4 Dist. 1980) 162 Cal.Rptr. 158, 102
Cal.App.3d 156, certiorari denied 101 S.Ct. 332, 449 U.S. 932, 66 L.Ed.2d 157. Criminal Law  273.1(4)

Where, inter alia, defendant was informed of his rights to a speedy, public jury trial, to present a defense, to
remain silent, to require proof of guilt beyond a reasonable doubt and to appeal and where, before taking
defendant's guilty plea, trial court asked defendant if he knew the maximum term for first-degree murder and
defendant replied "life imprisonment," defendant was not prejudiced by fact that trial court failed to tell him
that life imprisonment was also the minimum sentence for first-degree murder and that he would have to serve
seven years before being eligible for parole. People v. Johnson (App. 4 Dist. 1977) 135 Cal.Rptr. 756, 66
Cal.App.3d 197. Criminal Law  273.1(4)

Notice of statutorily required three-year minimum term for parole eligibility was essential to defendant's
understanding of the punishment which he would receive by pleading guilty to sale of phencyclindine, a
controlled substance, and, hence, such notice was a constitutional requisite to validity of the plea and its
absence vitiated the plea. People v. Tabucchi (App. 5 Dist. 1976) 134 Cal.Rptr. 245, 64 Cal.App.3d 133.



Criminal Law  273.1(4)

22.  —  —  Probation, plea of guilty

Defendant sentenced to five years in prison upon guilty plea was not improperly induced to plead guilty by trial
court's statement that it would not rule out possibility of probation and local sentencing or possibility of state
prison commitment, notwithstanding that probation could only be granted in an unusual case in which the
interests of justice would best be served; record did not show climate of "real anticipation" that probation was
likely and defendant at no time moved to withdraw his plea. People v. Vento (App. 5 Dist. 1989) 256 Cal.Rptr.
497, 208 Cal.App.3d 876, review denied. Criminal Law  273.1(2)

Testimony given by defendant at time he entered his guilty plea, coupled with his other testimony and
statements, established that, while people agreed through plea bargaining to reduce charge and make no
objection to probation, defendant was not induced to enter his plea by any assurance that he would be granted
probation and that nothing was said or done which could reasonably have been regarded as either an express or
implied assurance or promise that probation would be granted. People v. Fratianno (App. 2 Dist. 1970) 85
Cal.Rptr. 755, 6 Cal.App.3d 211. Criminal Law  264; Criminal Law  273.1(4)

23. Plea of not guilty — In general

An accused desiring consideration of questions of fact should not plead guilty but should stand trial and appeal
from judgment if convicted. Berg v. U.S., C.A.9 (Cal.)1949, 176 F.2d 122, certiorari denied 70 S.Ct. 137, 338
U.S. 876, 94 L.Ed. 537. Criminal Law  1026.10(2.1)

Under federal law, the procedure of the state is not applicable in criminal cases and the only plea available to a
criminal charge is one of not guilty. U.S. v. Fore, S.D.Cal.1941, 38 F.Supp. 140. Federal Civil Procedure 
56; Criminal Law  300; Criminal Law  268

When a defendant pleads not guilty, the court may have jurisdiction to convict him or her of an offense that is
neither charged nor necessarily included in the alleged crime, where the defendant has expressly or impliedly
consented to have the trier of fact consider the nonincluded offense. People v. Parks (App. 2 Dist. 2004) 12
Cal.Rptr.3d 635, 118 Cal.App.4th 1, as modified, review withdrawn. Indictment And Information  199

When a defendant pleads not guilty, the court lacks jurisdiction to convict him or her of an offense that is
neither charged nor necessarily included in the alleged crime. People v. Parks (App. 2 Dist. 2004) 12
Cal.Rptr.3d 635, 118 Cal.App.4th 1, as modified, review withdrawn. Indictment And Information  171

Failure of defendant to demur to information was waiver of all but jurisdictional defects. People v. Perry (App.
1 Dist. 1969) 76 Cal.Rptr. 725, 271 Cal.App.2d 84. Indictment And Information  196(1)

24.  —  —  Insanity, plea of not guilty

The state is responsible for the payment of the costs of (1) a report required before a court may consider
suspension of a defendant's sentence, where the defendant has been convicted of a lewd or lascivious act on a
minor under age 14, (2) an examination of a defendant's mental competency, (3) an examination of a defendant
convicted of a felony to determine whether an involuntary civil commitment should be made due to narcotics
addiction, (4) an examination of a person, in the absence of a criminal proceeding, to determine whether a civil
commitment should be made due to narcotics addiction, and (5) an examination and testimony in connection
with an involuntary civil commitment of a person believed to be imminently dangerous to others. The county is
responsible for the payment of the costs of (6) evaluations and counsel regarding a civil commitment due to an
inmate being a sexually violent predator, and (7) an examination of a defendant where a "not guilty by reason of
insanity" plea has been entered.Op.Atty.Gen. No. 03-902 (May 13, 2004), 2004 WL 1097475.

25.  —  —  Withdrawal of plea of not guilty

Even though motion to withdraw pleas of not guilty for purpose of making motion to set aside information was
made after a trial in which jury disagreed, granting of motion to withdraw pleas was not abuse of discretion.



Hall v. Superior Court In and For Sacramento County (App. 1 Dist. 1953) 120 Cal.App.2d 844, 262 P.2d 351.
Criminal Law  301

Permitting withdrawal of pleas of not guilty to charge of prior convictions are in trial court's discretion, and, in
absence of anything in the record to show an abuse of that discretion, convictions will not be reversed for
alleged error with respect thereto. People v. Santos (App. 3 Dist. 1940) 36 Cal.App.2d 599, 97 P.2d 1050.
Criminal Law  301; Criminal Law  586; Criminal Law  1149; Criminal Law  1151

Court properly denied motion to withdraw plea of not guilty for purpose of moving to set aside count charging
manslaughter. People v. Reid (App. 1 Dist. 1930) 106 Cal.App. 616, 289 P. 653. Criminal Law  301

Withdrawal of not guilty plea was properly denied to file motion to set aside whole information. People v.
Murray (App. 2 Dist. 1927) 87 Cal.App. 145, 261 P. 740. Criminal Law  301

Though it would generally not only be the proper but the just course to be adopted by the trial court, where the
defendant, having no counsel at the time of his arraignment upon an information or an indictment, enters a plea
of not guilty thereto, to set aside such plea upon the motion of the defendant before the trial is begun, for the
purpose of enabling him to demur to the pleading or move to set it aside upon any grounds prescribed by the
statute, the refusal to do so was not an abuse of discretion where, if the demurrer had been interposed, it would
have been the duty of the court to overrule it; the indictment being sufficient. People v. Collins (App. 3 Dist.
1922) 60 Cal.App. 263, 212 P. 701. Criminal Law  301

Where, after accused had pleaded not guilty, he moved for a continuance and for leave to withdraw the plea for
the purpose of moving to set aside the indictment, but the motion contained no showing that any ground existed
on which such motion might be based if an opportunity to present it were granted, the denial of the motion to
set aside the plea was not error. People v. Staples (1906) 149 Cal. 405, 86 P. 886. Criminal Law  301

Where defendant withdrew his plea of not guilty, and demurred to the indictment; his demurrer being overruled,
time was given him to plead, but no further plea was made, and trial and conviction followed; there was no trial;
the plea withdrawn was not reinstated by the overruling of the demurrer; nor could issue be had on the theory of
a refusal to plead, without a formal entry by the court; nor could defendant's going to trial waive the need of a
plea. People v. Monaghan (1894) 102 Cal. 229, 36 P. 511. Criminal Law  261(2)

It is in the court's discretion whether to allow defendant to withdraw a plea of not guilty, and interpose a
demurrer and motion to set aside the information. People v. Shem Ah Fook (1883) 64 Cal. 380, 1 P. 347.
Criminal Law  301

A defendant should be allowed to retract a plea of not guilty, if his sanity at the time he pleaded is in doubt.
People v. Scott (1881) 8 P.C.L.J. 22, 59 Cal. 341. Criminal Law  301

26. Former conviction or acquittal

A plea of autrefois acquit is unavailing, unless the offense presently charged is precisely the same in law and
fact as the former one relied on under the plea. People v. Conson (1925) 237 P. 799, 72 Cal.App. 509; People v.
Wilson (1924) 226 P. 5, 193 Cal. 512.

A plea of autrefois convict is insufficient which fails to aver that the judgment pleaded in bar is unreversed and
continues in full force and effect. U.S. v. Olsen, N.D.Cal.1893, 57 F. 579. Criminal Law  290; Criminal
Law  292(1)

A defendant seeking to challenge a prior conviction may do so only through a clear allegation that he was
neither represented by counsel nor waived the right to be so represented. People v. Allen (App. 2 Dist. 1975)
123 Cal.Rptr. 80, 50 Cal.App.3d 896. Sentencing And Punishment  1318; Sentencing And Punishment

 1321

Whether defendant after declaration of mistrial should be allowed to add plea of former judgment of acquittal of
offense charged and once in jeopardy was discretionary with trial court and its ruling denying such motion



would not be disturbed on appeal, except upon showing of abuse of discretion. People v. Doolittle (App. 1 Dist.
1972) 99 Cal.Rptr. 810, 23 Cal.App.3d 14. Criminal Law  291; Criminal Law  1149

Proceeding for revocation of license of physician for alleged abortion was not of criminal nature so that
physician's acquittal on charge of crime of abortion did not bar proceeding or permit plea of "autrefois acquit."
Traxler v. Board of Medical Examiners (App. 1933) 135 Cal.App. 37, 26 P.2d 710. Double Jeopardy  24

Where a new trial is granted after conviction of manslaughter on an information for murder, it is no violation of
defendant's constitutional right to protection against being twice put in jeopardy for the same offense to again
place him on trial for murder, unless he pleads former conviction. People v. Solani (App. 1907) 6 Cal.App. 103,
91 P. 654. Criminal Law  290

27. Former jeopardy — In general

On the trial of a defendant charged with assault with intent to commit murder, a verdict finding him guilty of
assault with a deadly weapon is, in legal effect, an acquittal of the higher offense; and, on a new trial being
awarded, the court has no jurisdiction to again place him on trial for such offense, under the same information
or indictment, or to require him to enter any further plea thereto in order to preserve his constitutional right not
to be placed twice in jeopardy; the verdict is a part of the court's record of its proceedings on such information,
of which it is bound to take judicial notice. In re Bennett, N.D.Cal.1897, 84 F. 324.

Where juvenile judge admitted his disqualification in adjudicatory proceedings on basis that by reason of his
bias or prejudice a fair and impartial trial cannot be had before him, judge was disqualified from acting or
sitting in case from that moment other than to declare a mistrial, and since it was required by Civ.C. § 170 that
action or proceeding be heard by another judge, a "legal necessity" existed for order of mistrial because trial
judge was disqualified as a matter of law from continuing to sit and act in case and, hence, juvenile was not
placed twice in jeopardy when matter was set for a hearing before a different judge. T. P. B., Jr. v. Superior
Court for Alameda County (App. 1 Dist. 1977) 136 Cal.Rptr. 311, 66 Cal.App.3d 881. Double Jeopardy 
99; Judges  56

After jeopardy had attached, in the absence of legal necessity or defendant's consent, court could not declare
mistrial and thus defendant could not be placed in jeopardy a second time. People v. Upshaw (1974) 117
Cal.Rptr. 668, 13 Cal.3d 29, 528 P.2d 756. Double Jeopardy  96

Where defendants' conviction of first-degree murder was reversed on appeal because court found that people
had introduced extrajudicial statements of appellants in violation of Escobedo-Dorado rules, defense of double
jeopardy was not available to prevent defendants' retrial despite their contention that need for second trial was
product of deliberate and intentional misconduct on part of prosecution. People v. Powell (App. 2 Dist. 1974)
115 Cal.Rptr. 109, 40 Cal.App.3d 107, certiorari denied 95 S.Ct. 1435, 420 U.S. 994, 43 L.Ed.2d 677. Double
Jeopardy  108

Where defendant made no request, either expressed or implied, to vacate prior conviction of drunk driving but
judgment was vacated by court on its own motion and without defendant's consent, defendant at all times
objected to jurisdiction of court to proceed against him on identical charge of which he had already been
convicted and defendant upon being arraigned on identical charge of which he had been convicted entered oral
and written pleas of once in jeopardy and former conviction in manner described by § 1017 and this section,
trial court's rejection of defendant's pleas of once in jeopardy and former conviction and in setting identical
charge of which defendant had once been convicted, sentenced and punished for second trial subjected
defendant to double jeopardy in violation of the Fifth Amendment (U.S.C.A.Const. Amend. 5). Gonzalez v.
Municipal Court for San Jose-Milpitas Judicial Dist.(App. 1 Dist. 1973) 108 Cal.Rptr. 612, 32 Cal.App.3d 706.
Double Jeopardy  108

Prohibition is a proper remedy to prevent retrial when a defendant has been once in jeopardy. Curry v. Superior
Court of City and County of San Francisco (1970) 87 Cal.Rptr. 361, 2 Cal.3d 707, 470 P.2d 345. Prohibition

 5(4)



Prosecution for murder of victim of fatal battery was not barred on theory of double jeopardy by prior
conviction in municipal court on charge of battery before victim died. People v. Breland (App. 2 Dist. 1966) 52
Cal.Rptr. 696, 243 Cal.App.2d 644. Double Jeopardy  150(1)

The defense of once in jeopardy is not jurisdictional. People v. Blalock (1960) 3 Cal.Rptr. 137, 53 Cal.2d 798,
349 P.2d 953. Double Jeopardy  1

Where minute order of court showed that defendants entered pleas of not guilty by reason of once in jeopardy
and of prior acquittal, even though minutes did not show that defendants named court, place and time of former
trial, statute was substantially followed and defendants did not waive right to urge question of double jeopardy.
Gomez v. Superior Court In and For Mendocino County (1958) 50 Cal.2d 640, 328 P.2d 976. Criminal Law

 292(1)

The right to interpose a plea of once in jeopardy is a personal privilege, of which a defendant may, or may not,
avail himself. Ex parte Burns (App. 1 Dist. 1947) 78 Cal.App.2d 294, 177 P.2d 649. Criminal Law  290

Plea of once in jeopardy applies to misdemeanors as well as felonies. People v. Matiasevich (Super. 1936) 12
Cal.App.2d Supp. 759, 55 P.2d 942. Double Jeopardy  21

No prejudicial error was committed by the trial court in refusing to receive a plea of former jeopardy where, had
such plea been received, the facts on which it was predicated would not have shown former jeopardy. People v.
Brannon (App. 2 Dist. 1924) 70 Cal.App. 225, 233 P. 88. Criminal Law  1167(5)

Where a juror on a murder trial becomes sick after the jury is sworn and some evidence introduced and is
discharged, and another is called in his place, defendants' request, before beginning the trial de novo, to have
pleas of former acquittal and former jeopardy entered should be granted. People v. Stewart (1883) 64 Cal. 60,
28 P. 112. Criminal Law  290

28.  —  —  Necessity for plea of former jeopardy

Jeopardy which amounted merely to limitation upon punishment, and which was based entirely upon court's
own records in same case, is not required to be pleaded specially. Application of Ferguson (App. 2 Dist. 1965)
43 Cal.Rptr. 325, 233 Cal.App.2d 79. Criminal Law  290

A plea of "not guilty" does not raise the issue of former jeopardy. People v. Barry (App. 1957) 153 Cal.App.2d
193, 314 P.2d 531, certiorari denied 78 S.Ct. 542, 355 U.S. 956, 2 L.Ed.2d 532. Criminal Law  300

Defense of former jeopardy is not available under general plea of not guilty, but must be raised by special plea
only. People v. Fry (App. 3 Dist. 1934) 137 Cal.App. 525, 31 P.2d 204. Criminal Law  290

Former jeopardy must be specially pleaded, and facts constituting bar must be found by court or jury. People v.
Kelly (App. 4 Dist. 1933) 132 Cal.App. 118, 22 P.2d 526. Criminal Law  290

29.  —  —  Waiver, former jeopardy

Failure to make plea of "once in jeopardy" constitutes a waiver thereof. People v. Venturi (App. 1 Dist. 1961)
16 Cal.Rptr. 505, 196 Cal.App.2d 244. Double Jeopardy  201

By the general rule, the right to interpose pleas of former acquittal and once in jeopardy is a matter of personal
privilege to defendant and is waived unless pleas are interposed at proper time. People v. Vigghiany (App. 4
Dist. 1960) 5 Cal.Rptr. 501, 181 Cal.App.2d 621. Double Jeopardy  201

Failure to interpose plea of once in jeopardy in trial court effects a waiver of same and hence cannot be raised
and considered upon appeal for the first time. People v. Garcia (App. 1958) 166 Cal.App.2d 141, 333 P.2d 69.
Criminal Law  1031(4)

A special plea is required in order that defense of once in jeopardy may be raised, and if a special plea is not
made, such defense is "waived". People v. Allen (App. 1 Dist. 1941) 47 Cal.App.2d 735, 118 P.2d 927.



Criminal Law  290

After reversal of first judgment of conviction of manslaughter, it was necessary for accused on second trial on
charge of murder in second degree to specifically plead former acquittal of the higher offense in order to take
advantage of such defense, and, where he failed to do so, he waived such defense. People v. Pollock (App. 3
Dist. 1939) 31 Cal.App.2d 747, 89 P.2d 128. Double Jeopardy  201

Defenses of former acquittal and once in jeopardy are not available under plea of not guilty, and, unless
specifically set up, will be deemed waived. People v. Grunhof (Super. 1931) 115 Cal.App.Supp. 771, 299 P.
519. Criminal Law  290

30.  —  —  Prohibition, former jeopardy

Prohibition is proper remedy to prevent retrial when defendant has been once in jeopardy. Bunnell v. Superior
Court of Santa Clara County (1975) 119 Cal.Rptr. 302, 13 Cal.3d 592, 531 P.2d 1086. Prohibition  10(3);
Prohibition  9

31. Insanity plea — In general

After a plea of not guilty by reason of insanity, a defendant may be examined by court-appointed and
prosecution mental health experts to assist the jury in determining the defendant's sanity. People v. Jantz (App.
2 Dist. 2006) 40 Cal.Rptr.3d 875, 137 Cal.App.4th 1283, review denied. Mental Health  434

Capital defendant's verbal assent in open court to court's question as to whether, as asserted by defense counsel,
defendant wished to add an additional plea of not guilty by reason of insanity satisfied statutory requirement
that such a plea be entered personally by the defendant in open court, and thus subsequent appointment of
experts to examine defendant for sanity was proper. People v. Weaver (2001) 111 Cal.Rptr.2d 2, 26 Cal.4th
876, 29 P.3d 103, certiorari denied 122 S.Ct. 1920, 535 U.S. 1058, 152 L.Ed.2d 828. Criminal Law 
286.5(1)

Trial court erred both in its failure to consider defense motion to enter additional plea of not guilty by reason of
insanity and in failure to consider and to grant motion to proceed in propria persona, and denial of latter was not
justified by court's explanation that if defendant said he was crazy he could not represent himself, and such
erroneous deprivation of such timely asserted constitutional rights was patently prejudicial and reversible error
which could not be considered harmless. People v. Herrera (App. 4 Dist. 1980) 163 Cal.Rptr. 435, 104
Cal.App.3d 167. Criminal Law  286.5(1); Criminal Law  1828(2); Criminal Law  1166.10(2);
Criminal Law  1167(5); Criminal Law  1862

Where defendant offered plea of insanity after commencement of trial, judgment was prematurely entered,
although evidence was sufficient to support judgment on not guilty plea, where judge had neither accepted nor
refused tendered insanity plea, stating only that hearing on matter would be deferred. People v. Boyd (App. 1
Dist. 1971) 94 Cal.Rptr. 575, 16 Cal.App.3d 901. Criminal Law  977(3)

Notwithstanding that the four psychiatrists who testified at murder trial each stated in his medical opinion that
defendant suffered from permanent form one of a group of mental disorders generically known as schizophrenia
and that defendant was also legally insane at time he murdered his mother, evidence permitted jury to find him
legally sane at time of matricide. People v. Wolff (1964) 40 Cal.Rptr. 271, 61 Cal.2d 795, 394 P.2d 959.
Criminal Law  494

Defendant accused of crime is deemed to admit legal sanity unless he interposes plea of not guilty by reason of
insanity at appropriate time and offers evidence in support of plea. People v. Welch (1964) 40 Cal.Rptr. 238, 61
Cal.2d 786, 394 P.2d 926. Criminal Law  311

Plea of not guilty by reason of insanity must be made by defendant himself in open court. People v. Gaines
(1962) 25 Cal.Rptr. 448, 58 Cal.2d 630, 375 P.2d 296, certiorari denied 83 S.Ct. 1532, 373 U.S. 928, 10
L.Ed.2d 427. Criminal Law  286.5(1)



A plea of not guilty by reason of insanity which, under § 1026, may be joined with other pleas, is not strictly a
defense to a charge of crime, such as attempted arson. Baer v. Smith (App. 3 Dist. 1945) 68 Cal.App.2d 716,
157 P.2d 646. Criminal Law  286.5(1)

The "plea of insanity" is a plea of confession and avoidance, and cannot be invoked as a justification for taking
human life.  Per Seawell, J., Waste, C. J., and Curtis, J. People v. French (1939) 12 Cal.2d 720, 87 P.2d 1014.
Criminal Law  286.5(1)

The plea of insanity is a plea of confession and avoidance. People v. Love (App. 1937) 21 Cal.App.2d 623, 70
P.2d 202. Criminal Law  286

Where accused was committed to state hospital on jury's finding of insanity at time offense was committed, the
provisions of this chapter furnished no basis for retaining accused in custody after subsequent adjudication of
his sanity. In re Singer (1935) 3 Cal.2d 154, 43 P.2d 1103. Mental Health  440

In robbery prosecution, denial of defendant's motion made at inception of trial and after defendant had
answered "ready" to permit defendant to add to his plea of "not guilty" a special plea of "not guilty by reason of
insanity" was not error. People v. La Crosse (App. 1 Dist. 1935) 5 Cal.App.2d 696, 43 P.2d 596. Criminal Law

 286

Plea of not guilty by reason of insanity is not in effect "plea of guilty," and hence need not be made by
defendant personally. People v. Pincus (App. 2 Dist. 1933) 131 Cal.App. 607, 21 P.2d 964. Criminal Law 
286

In construing §§ 1016, 1017, 1020, as amended, and § 1026, as added by St.1927, pp. 1148, 1149, relative to
plea of not guilty by reason of insanity in prosecution for murder, court must endeavor so far as reasonably
possible to reconcile changes with older procedural provisions which are not expressly affected thereby, under
rule that amendment or repeal by implication is not favored. People v. Leong Fook (1928) 206 Cal. 64, 273 P.
779.

Jury's finding of not guilty of murder because insane was not a "conviction" so as to authorize people's appeal
from order on habeas corpus discharging defendant from hospital for insane. In re Merwin (App. 3 Dist. 1930)
108 Cal.App. 31, 290 P. 1076. Habeas Corpus  815

32.  —  —  Discretion, insanity plea

Refusal to permit counsel for defendant pleading not guilty by reason of insanity to open and close argument on
such issue was discretionary. People v. Kimball (1936) 5 Cal.2d 608, 55 P.2d 483. Criminal Law  645

Denial of motions for leave to add plea of "not guilty by reason of insanity" was not abuse of discretion, where
motions were made without any supporting facts. People v. Nolan (App. 1932) 126 Cal.App. 623, 14 P.2d 880.
Criminal Law  300

33.  —  —  Test for insanity, insanity plea

To establish a defense on the ground of insanity, it must be clearly proved that, at the time of the committing
the act, the accused was labouring under such a defect of reason, from disease of the mind, as not to know the
nature and quality of the act he was doing, or, if he did know it, that he did not know he was doing what was
wrong. People v. Lawley (2002) 115 Cal.Rptr.2d 614, 27 Cal.4th 102, 38 P.3d 461, rehearing denied, certiorari
denied 123 S.Ct. 671, 537 U.S. 1073, 154 L.Ed.2d 567. Criminal Law  48

Although the conjunctive "and" was used rather than the disjunctive "or" between two prongs of the insanity
test encompassed within Proposition 8, Proposition 8 was not intended to create a new test of insanity but was
only intended to abrogate the decision in People v. Drew and return to the version of the M'Naghten right and
wrong test for criminal insanity; declining to follow People v. Drew, 22 Cal.3d 333, 149 Cal.Rptr. 275, 583
P.2d 1318. People v. Horn (App. 3 Dist. 1984) 205 Cal.Rptr. 119, 158 Cal.App.3d 1014. Criminal Law  48



Defendant was not entitled to reversal of conviction of first-degree murder, although he withdrew his plea of
not guilty by reason of insanity prior to decision which changed test for insanity, where it did not appear
reasonably probable that defendant could have obtained a different result if his insanity plea had been
considered in light of the standard adopted by the decision. People v. Grisso (App. 3 Dist. 1980) 163 Cal.Rptr.
547, 104 Cal.App.3d 380. Criminal Law  1165(1)

Person is "insane" within this section if at time overt act was committed he was suffering from such defect in
reason, from disease of mind, as not to know nature and quality of act he was doing, or if he did know it, that he
did not know he was doing what was wrong. People v. Field (App. 2 Dist. 1951) 108 Cal.App.2d 496, 238 P.2d
1052.

The plea of not guilty by reason of insanity is one of confession and avoidance whereby commission of the
overt act is conceded, but criminal guilt is denied on sole ground that at time overt act was committed defendant
was suffering such a defect of reason from disease of the mind as not to know the nature and quality of the act
he was doing or that it was wrong. People v. Wells (1949) 33 Cal.2d 330, 202 P.2d 53, certiorari denied 70
S.Ct. 43, 338 U.S. 836, 94 L.Ed. 510. Criminal Law  286.5(1)

34.  —  —  Burden of proof, insanity plea

Where evidence showed that not all persons who had the "47 XYY" Syndrome were involuntarily aggressive
that experts could not determine whether defendant's commission of assault with intent to commit murder
resulted from his chromosomal abnormality, and no expert on genetics testified that possession of extra Y
chromosome resulted in mental disease which constituted legal insanity under California version of
M'Naughten rule, fact that defendant possessed such syndrome did not establish that he was legally insane at
time he committed assault and denial of motion to change plea was proper. People v. Tanner (App. 2 Dist.
1970) 91 Cal.Rptr. 656, 13 Cal.App.3d 596. Criminal Law  274(6); Homicide  1210

The defense of insanity and the doctrine of diminished capacity differ in that evidence of diminished capacity is
admissible under plea of not guilty, whereas defense of insanity is affirmative and burden of establishing it by
preponderance of evidence rests on defendant. People v. Rodriguez (App. 2 Dist. 1969) 76 Cal.Rptr. 818, 272
Cal.App.2d 80. Criminal Law  300; Criminal Law  331

35.  —  —  Bifurcated trial, insanity plea

In California, when a defendant pleads not guilty to the offense charged and, in the alternative, not guilty by
reason of insanity, the court conducts a bifurcated trial; in the first phase of trial, the defendant's guilt is
determined without reference to his plea of insanity, and if the defendant is found guilty, the trial proceeds to a
second phase in which his legal sanity is determined. Stark v. Hickman, C.A.9 (Cal.)2006, 455 F.3d 1070.
Criminal Law  624

A defendant may plead not guilty to the substantive charges and deny any special allegations, and join that plea
with a plea of not guilty by reason of insanity; when such pleas are entered, the court conducts a bifurcated trial
and the issues of guilt and sanity are separately tried. People v. Dobson (App. 5 Dist. 2008) 75 Cal.Rptr.3d 238,
161 Cal.App.4th 1422, review denied. Criminal Law  286.5(1); Criminal Law  300; Criminal Law

 624

36.  —  —  Failure to plead insanity

A defendant may not raise for the first time on appeal the issue of his sanity at the time of the capital offense; a
defendant who does not plead not guilty by reason of insanity is conclusively presumed to have been sane at the
time of the offense charged. People v. Lawley (2002) 115 Cal.Rptr.2d 614, 27 Cal.4th 102, 38 P.3d 461,
rehearing denied, certiorari denied 123 S.Ct. 671, 537 U.S. 1073, 154 L.Ed.2d 567. Criminal Law  311;
Criminal Law  1030(3)

Defendant was not entitled to enter plea of not guilty by reason of insanity after his trial had commenced on
grounds that pretrial examination by psychiatrist had been inadequate due to examiner's failure to consider



defendant's drug use on day of crime and that testimony on previous day of trial had alerted defense counsel to
possibility that defendant may have been insane at time offense was committed. People v. Montiel (1985) 218
Cal.Rptr. 572, 39 Cal.3d 910, 705 P.2d 1248, rehearing denied. Criminal Law  286.5(1)

Defendant was denied effective assistance of counsel where prior to plea of "not guilty" his attorney was
possessed of abundant information from which a trier of fact might reasonably conclude that the client was
insane at time of offense, defendant's repeated explanations of the offenses, if true, established profound
delusions and hallucinations, which were closely corroborated by a history of mental disturbance and the
bizarre nature of his conduct in relation to the charged offenses and court-appointed psychiatrist's evaluation
was "probable paranoid schizophrenia, chronic, moderate to severe," yet crucial defense of insanity was not
asserted. In re Kubler (App. 1 Dist. 1975) 126 Cal.Rptr. 25, 53 Cal.App.3d 799. Criminal Law  1912

Where superior court on February 14, committed defendant to state hospital for mentally ill on ground that he
was a mentally ill person, and on April 21, defendant was paroled from the hospital but remained under
jurisdiction of hospital officials and was required to report monthly, and thereafter defendant was charged with
arson allegedly committed on June 9, and defendant did not plead guilty by reason of insanity at the trial, and
after defendant was convicted and made motion for new trial, court ordered a psychiatric examination of
defendant, there was "doubt" as to the sanity of defendant within meaning of § 1368, and a trial on the issue of
the present sanity of defendant became mandatory, and trial on that issue was required to be entirely separate
and independent of the criminal proceeding. People v. Jackson (App. 1951) 105 Cal.App.2d 811, 234 P.2d 261.
Sentencing And Punishment  268

A conviction for attempted murder is not subject to reversal because of former adjudication of insanity, not
made in present proceedings, where no plea of not guilty by reason of insanity had been entered. People v.
Rothrock (App. 2 Dist. 1937) 21 Cal.App.2d 116, 68 P.2d 364. Criminal Law  1031(4)

37.  —  —  Admitting offense by pleading insanity

When defendant withdrew his plea of not guilty and left standing only his plea of not guilty by reason of
insanity, he admitted commission of offenses charged. People v. Stewart (App. 5 Dist. 1979) 153 Cal.Rptr. 242,
89 Cal.App.3d 992. Criminal Law  286.5(1)

A plea of not guilty by reason of insanity is a denial of criminal guilt. People v. Sorenson (App. 3 Dist. 1964)
41 Cal.Rptr. 657, 231 Cal.App.2d 88. Criminal Law  286.5(1)

Until and unless vacated, plea of not guilty by reason of insanity purported to admit commission of act which,
but for M'Naughton type insanity, would effect the crime charged. Department of Mental Hygiene v. Hawley
(1963) 28 Cal.Rptr. 718, 59 Cal.2d 247, 379 P.2d 22. Criminal Law  286.5(1)

Where a defendant in a robbery prosecution entered a plea of not guilty by reason of insanity only, he thereby
admitted his guilt of a substantive offense. People v. Haygood (App. 3 Dist. 1960) 3 Cal.Rptr. 455, 179
Cal.App.2d 112. Criminal Law  286.5(1)

Where defendant charged with murder entered plea of not guilty by reason of insanity without also pleading not
guilty, defendant admitted offense charged, and when he was found to be sane at the time offense was
committed, the court was required to sentence him as required by law. People v. Jennings (App. 1958) 158
Cal.App.2d 159, 322 P.2d 19. Criminal Law  286.5(1)

Defendant, by pleading not guilty by reason of insanity in burglary prosecution without also pleading not guilty,
admitted commission of the burglary and thereby waived any right to jury trial on that issue. People v.
Beckworth (App. 1957) 151 Cal.App.2d 842, 312 P.2d 270. Jury  29(6)

A patient's discharge from state hospital before pronouncement of judgment sentencing him to state prison for
offense, which he admitted by changing his plea of not guilty to plea of not guilty by reason of insanity, is
presumed to have been proper. People v. Zollo (App. 1953) 120 Cal.App.2d 313, 261 P.2d 38. Mental Health



 61

Where defendant was represented by counsel, personally pleaded not guilty of murder by reason of insanity,
and was fully warned by trial court at outset of trial that such plea would result in admission of commission of
offense, but requested no change in plea, defendant's constitutional rights were fully protected, though court's
minutes did not show that defendant was advised of such result when plea was taken. People v. Walker (1948)
33 Cal.2d 250, 201 P.2d 6, certiorari denied 69 S.Ct. 744, 336 U.S. 940, 93 L.Ed. 1098. Criminal Law 
286.5(1)

Where defendant's only plea is not guilty by reason of insanity, guilt is admitted, and hence proof of criminal
intent is unnecessary. People v. Lizarraga (App. 1 Dist. 1930) 108 Cal.App. 152, 291 P. 434. Criminal Law

 286

38.  —  —  Advice of rights and consequences, insanity plea

Trial court was required to advise defendant of mandatory five-year term of imprisonment before accepting his
plea of not guilty by reason of insanity to charge of unlawfully administering a controlled substance to minors.
People v. Wagoner (App. 5 Dist. 1979) 152 Cal.Rptr. 639, 89 Cal.App.3d 605. Criminal Law  286.5(1)

A plea of guilty cannot stand unless record contains on its face direct evidence that privilege against
compulsory self-incrimination, as well as rights of confrontation and to trial by jury were specifically and
expressly enumerated for benefit of and waived by accused prior to acceptance of his guilty plea. In re Gannon
(App. 3 Dist. 1972) 103 Cal.Rptr. 224, 26 Cal.App.3d 731. Criminal Law  273.1(4)

Where it was stipulated in burglary prosecution that issue raised by defendant's plea of not guilty by reason of
insanity should be submitted on doctors' report, and when that was done, the trial court asked the defendant if
that was satisfactory to him, and he replied in the affirmative, there was an express waiver by defendant of a
jury trial on issue of plea of not guilty by reason of insanity. People v. Beckworth (App. 1957) 151 Cal.App.2d
842, 312 P.2d 270. Jury  29(6)

39.  —  —  Withdrawal, insanity plea

Where defendant who entered plea of not guilty by reason of insanity, but withdrew his plea after he was found
to be presently sane, refusal to permit subsequent reinstatement of his plea of not guilty by reason of insanity
was not an abuse of discretion. People v. Lindsey (App. 2 Dist. 1969) 79 Cal.Rptr. 880, 275 Cal.App.2d 340.
Criminal Law  286.5(1)

Superior court's allowance of withdrawal of plea of not guilty by reason of insanity by defense counsel without
express participation of defendant was not reversible error in absence of verbal objection by defendant or
anything remotely suggesting that counsel had acted contrary to defendant's wishes. People v. Baker (App. 2
Dist. 1967) 58 Cal.Rptr. 691, 250 Cal.App.2d 472. Criminal Law  1167(5)

Defendant who entered pleas of not guilty and not guilty by reason of insanity, but who withdrew her plea of
not guilty by reason of insanity after jury had rendered verdict of guilty, was not entitled to a subsequent
reinstatement of her plea of not guilty by reason of insanity on ground court was without jurisdiction after trial
had started to permit any change in plea, since defendant could withdraw her plea of not guilty by reason of
insanity at any time. People v. Love (App. 1937) 21 Cal.App.2d 623, 70 P.2d 202. Criminal Law  286

Allowing plea of insanity to be withdrawn to hear and determine motion to set aside information is
discretionary with trial judge. People v. Linton (App. 1 Dist. 1929) 102 Cal.App. 608, 283 P. 389. Criminal
Law  286

40. Nolo contendere — In general

Fact that charge of receiving stolen property could have been and was, in fact, initially prosecuted as a felony
did not render such offense a "crime punishable as a felony," under statute providing that legal effect of nolo
contendere plea to crime punishable as a felony was same as that of guilty plea, where the People agreed to



reduce charge to a misdemeanor and trial court determined the charged offense to be a misdemeanor and noted
that case would proceed as if defendant had been arraigned on misdemeanor complaint. County of Los Angeles
v. Civil Service Com.(App. 2 Dist. 1995) 46 Cal.Rptr.2d 256, 39 Cal.App.4th 620, review denied. Criminal
Law  275.2

Trial court failed to advise defendant of consequences of his nolo contendere plea when court failed to ask
defendant whether he understood his plea of nolo contendere was same as plea of guilty and would result in
finding of guilt or advise defendant of difference between plea of nolo contendere and plea of guilty in felony
prosecution. People v. Hightower (App. 4 Dist. 1990) 274 Cal.Rptr. 201, 224 Cal.App.3d 923. Criminal Law

 275.3

Defendant was adequately advised of sentencing consequences of his plea agreement, under which he agreed to
plead no contest to grand theft charges in return for one-year stay on sentencing so that he could make
restitution to all known victims of his crimes, after which he would receive 30 days of custody for each $10,000
of unpaid restitution; defendant was advised of maximum sentence and approximate exposure under terms of
agreement. People v. Hightower (App. 4 Dist. 1990) 274 Cal.Rptr. 201, 224 Cal.App.3d 923. Criminal Law

 275.3

Trial judge's finding defendant in violation of his probation by taking judicial notice of his conviction of a
crime after a nolo plea was proper, since nolo pleas can be collaterally used in later criminal actions. People v.
Chagolla (App. 4 Dist. 1984) 199 Cal.Rptr. 181, 151 Cal.App.3d 1045. Criminal Law  304(16)

Definition given by trial court to jury of "no contest" as "same or equivalent on the criminal side of the court
(which this matter is) to a plea of guilty" was sufficiently precise to inform jury appropriately and was more
accurate than definition offered by defense counsel. People v. Stewart (App. 2 Dist. 1983) 193 Cal.Rptr. 799,
145 Cal.App.3d 967. Criminal Law  800(1)

Action of director of California department of health suspending physician's status as provider of medical
services in California medical assistance program in accordance with regulation on ground that physician had
entered plea of nolo contendere to charge of conspiracy to defraud was not authorized by this section. Birnbaum
v. Lackner (App. 2 Dist. 1978) 147 Cal.Rptr. 93, 82 Cal.App.3d 284. Health  505(2)

Authorization in the Chiropractic Act (Bus. & Prof.C. § 1000-10) for professional discipline in account of a
"conviction" could not be the basis for administrative or judicial imposition of punishment grounded in
chiropractor's conviction stemming from a plea of nolo contendere to a charge of keeping a disorderly house.
Cartwright v. Board of Chiropractic Examiners (1976) 129 Cal.Rptr. 462, 16 Cal.3d 762, 548 P.2d 1134. Health

 207

In prosecution for alleged traffic violation, trial judge's statement prior to accepting plea of nolo contendere that
plea of no contest meant that matter would be submitted to trial judge on face of ticket, that trial judge would
decide case after reading ticket and hearing very brief explanation and that plea involved giving up right to trial
incorrectly stated consequences of plea of nolo contendere in that it failed to advise defendant that legal effect
of such plea would be same as plea of guilty except that it could not be used as an admission in a civil suit and
led defendant to believe that some sort of "mini-trial" would take place and that defendant's testimony would be
weighed against officer's statements on the face of the ticket. People v. Robitsek (Super. 1973) 106 Cal.Rptr.
925, 31 Cal.App.3d Supp. 1. Criminal Law  275.3

In view of fact consequences of a plea of nolo contendere is an admission of guilt for purposes of the particular
prosecution, in order for such plea to stand accused must first be informed of his privilege against compulsory
self-incrimination, and of his rights of confrontation and to trial by jury, the same as if a plea of guilty was to be
entered. In re Gannon (App. 3 Dist. 1972) 103 Cal.Rptr. 224, 26 Cal.App.3d 731. Criminal Law  264

Plea of nolo contendere and judgment of conviction entered thereon was not "conviction" for purpose of Bus. &
Prof.C. § 2390 (repealed; see, now, Bus. & Prof.C. § 2239) under which doctor's conviction of more than one
misdemeanor involving use, consumption or self-administration of alcoholic beverages would have constituted



unprofessional conduct. Grannis v. Board of Medical Examiners (App. 1 Dist. 1971) 96 Cal.Rptr. 863, 19
Cal.App.3d 551. Health  208

Defendant's plea of nolo contendere to maintaining a place for sale of narcotics, although product of an
understanding that the state would not prosecute him for possession of marijuana, was both voluntary and free
from constitutional infirmity. People v. West (1970) 91 Cal.Rptr. 385, 3 Cal.3d 595, 477 P.2d 409. Criminal
Law  275.4(2)

Nolo contendere plea entered by liquor licensee in criminal proceeding did not constitute "plea, verdict or
judgment of guilty", within provision of Bus. & Prof.C. § 24200 as to revocation of liquor license, and thus
license could not be revoked on basis of such plea or conviction thereon. Kirby v. Alcoholic Beverage Control
Appeals Bd.(App. 2 Dist. 1969) 83 Cal.Rptr. 89, 3 Cal.App.3d 209. Intoxicating Liquors  108.1

Upon entry of plea of nolo contendere defendant became unsentenced but convicted defendant. People v.
Stuyvesant Ins. Co.(App. 2 Dist. 1968) 68 Cal.Rptr. 389, 261 Cal.App.2d 773. Criminal Law  275.2

41.  —  —  Discretion of court, nolo contendere

Defendant entered conditional plea of no contest to felony charges arising from identity theft, and thus, after
co-defendants withdrew their pleas, the trial court could vacate defendant's plea and proceed to trial without
violating double jeopardy, where defendant was offered reduced sentence in exchange for plea, and it was part
of a package deal requiring codefendants to plead no contest also. Liang v. Superior Court (App. 2 Dist. 2002)
122 Cal.Rptr.2d 844, 100 Cal.App.4th 1047. Double Jeopardy  57

It is discretionary with court whether to receive a plea of nolo contendere. Caminetti v. Imperial Mut. Life Ins.
Co.(App. 2 Dist. 1943) 59 Cal.App.2d 476, 139 P.2d 681. Criminal Law  275.3

A conviction following a plea of nolo contendere under this section, as amended in 1963, should have been
deemed a conviction within the meaning of Educ.C. §§ 12911 (repealed; see, now, Educ.C. §§ 44009, 87009),
13129 (repealed; see, now, Educ.C. § 44258), 13130 (repealed; see, now, Educ.C. § 44259), 13206 (repealed;
see, now, Educ.C. §§ 44424, 87334), 13207 (repealed; see, now, Educ.C. §§ 44425, 87335), 13217 (repealed;
see, now, Educ.C. § 44435), 13218 (repealed; see, now, Educ.C. § 44436), 13255 (repealed; see, now, Educ.C.
§§ 44836, 87405), and 13586 (repealed; see, now, Educ.C. §§ 45123, 88022), which authorized revocation of a
credential only upon conviction of certain specified offenses under California law. 44 Op.Atty.Gen. 163,
12-22-64.

42.  —  —  Waiver, nolo contendere

Defendant's nolo contendere plea to charge of forgery waived his contention that aggregation of the 23 forgery
counts originally charged into one count and consequent enhancement violated § 654 providing that act or
omission which is made punishable in different ways by different provisions of Penal Code cannot be punished
under more than one, in that implicit in aggregation of 23 transactions into one forgery count was notion that
defendant engaged in indivisible course of conduct and committed but one offense, whether such was true was a
question of intent and objective of the actor, and such question was a question of fact which defendant waived
by his plea. People v. Hughes (App. 1 Dist. 1980) 169 Cal.Rptr. 364, 112 Cal.App.3d 452. Criminal Law 
275.2

Conviction for drunk driving entered on plea of nolo contendere must be stricken on ground that defendant had
not effectively waived his right to counsel, where defendant appeared without counsel, waiver form signed by
defendant which detailed his rights did not contain explicit waiver of right to counsel, and, although court
explained rights in general announcement to several defendant in courtroom, court did not ask defendant
whether he wished to waive right to counsel prior to taking defendant's plea. Illingworth v. Municipal Court,
Southern Judicial Dist., San Mateo County (App. 1 Dist. 1980) 164 Cal.Rptr. 53, 102 Cal.App.3d 19. Criminal
Law  1753

Nolo contendere pleas to misdemeanor charge and infraction charge were invalid, although defendant was fully



advised of his constitutional rights, where record was silent as to whether he waived his rights. People v. Miner
(Super. 1977) 137 Cal.Rptr. 149, 68 Cal.App.3d Supp. 1. Criminal Law  275.3

43.  —  —  Effect in civil proceedings, nolo contendere

A Sexually Violent Predators Act (SVPA) civil commitment proceeding is a special proceeding of a civil
nature, and not a "civil suit" under statute providing that a defendant's nolo contendere plea may not be used
against him as an admission in any civil suit based upon or growing out of the act upon which the criminal
prosecution is based, and thus defendant's conviction for child molestation on a nolo contendere plea may be
used as a predicate prior conviction to support his SVPA civil commitment; disapproving Leake v Superior
Court, 87 Cal.App.4th 675, 104 Cal.Rptr.2d 767. People v. Yartz (2005) 36 Cal.Rptr.3d 328, 37 Cal.4th 529,
123 P.3d 604. Evidence  207(4); Mental Health  454

The admission, as a party admission in a civil action based upon or growing out of the act upon which the
criminal prosecution had been based, of a party's plea of nolo contendere to a felony is not conclusive evidence;
it is merely evidence against the party, and the party may contest the truth of the matters admitted by his plea
and explain why he entered the plea. Rusheen v. Drews (App. 2 Dist. 2002) 120 Cal.Rptr.2d 769, 99
Cal.App.4th 279, review denied. Evidence  265(11)

Defendant's plea of nolo contendere to a felony was admissible as a party admission, in a civil action based
upon or growing out of the act upon which the criminal prosecution had been based, though in the criminal
matter, the trial court, a year after accepting the nolo contendere plea to a felony and continuing the matter for
sentencing, had suspended the sentence and, pursuant to the "wobbler" statute, had reduced the felony charge to
a misdemeanor; the offense had been "punishable" as a felony, and the defendant, by making the plea, had
admitted all the elements of the felony charge. Rusheen v. Drews (App. 2 Dist. 2002) 120 Cal.Rptr.2d 769, 99
Cal.App.4th 279, review denied. Evidence  207(4)

The purpose of the statute making a plea of nolo contendere to a felony admissible as a party admission, in a
civil action based upon or growing out of the act upon which the criminal prosecution had been based, is to
assist victims of major crimes in recovering damages against the persons who have caused them harm. Rusheen
v. Drews (App. 2 Dist. 2002) 120 Cal.Rptr.2d 769, 99 Cal.App.4th 279, review denied. Evidence  207(4)

A plea of nolo contendere to an offense punishable as a felony, regardless of whether it is ultimately so
punished, is admissible as a party admission in a civil action based upon or growing out of the act upon which
the criminal prosecution is based. Rusheen v. Drews (App. 2 Dist. 2002) 120 Cal.Rptr.2d 769, 99 Cal.App.4th
279, review denied. Evidence  207(4)

Deputy sheriff's plea of nolo contendere to misdemeanor charge of receiving stolen properly could not be used
against deputy sheriff in his subsequent civil service disciplinary hearing. County of Los Angeles v. Civil
Service Com.(App. 2 Dist. 1995) 46 Cal.Rptr.2d 256, 39 Cal.App.4th 620, review denied. Sheriffs And
Constables  21

In those civil actions in which nolo contendere plea is admissible, only time party can be barred from
relitigating issues ostensibly resolved by nolo contendere plea is if legislature has specifically provided for
adverse consequence, e.g., license revocation, upon conviction of crime flowing from nolo contendere plea and
the crime bears substantial relationship to qualifications, duties or functions of licensed business or profession.
County of Los Angeles v. Civil Service Com.(App. 2 Dist. 1995) 46 Cal.Rptr.2d 256, 39 Cal.App.4th 620,
review denied. Judgment  648

Statutory bar on use of nolo contendere pleas in any "civil suit" extends to administrative actions. County of
Los Angeles v. Civil Service Com.(App. 2 Dist. 1995) 46 Cal.Rptr.2d 256, 39 Cal.App.4th 620, review denied.
Administrative Law And Procedure  461

Civil Service Rule that permits admission into evidence at administrative hearing of any relevant evidence,
regardless of existence of any common law or statutory rule which might make improper admission of such
evidence or objection in civil actions, does not override governing public policy, as set forth in decisional and



statutory law, against use of nolo contendere plea or conviction in administrative proceedings. County of Los
Angeles v. Civil Service Com.(App. 2 Dist. 1995) 46 Cal.Rptr.2d 256, 39 Cal.App.4th 620, review denied.
Administrative Law And Procedure  461

Mother's plea of nolo contendere had same effect as plea of guilty in determining whether mother had been
convicted of causing death of another child through abuse or neglect, as required to support finding of
dependency. In re Jessica F.(App. 4 Dist. 1991) 282 Cal.Rptr. 303, 229 Cal.App.3d 769, review denied. Infants

 154.1

A nolo contendere plea necessarily implies a bargain between prosecution and the defendant for the limited
purpose of the particular case and no other purpose, and thus, in any subsequent civil proceeding, the court must
independently examine the facts in order to determine whether defendant actually committed the offense
alleged for purposes of the particular civil proceeding; and such redetermination for purposes of the civil
proceeding does not violate prohibition against use of the plea against defendant as an admission in any civil
suit. In re McGowan's Estate (App. 1 Dist. 1973) 111 Cal.Rptr. 39, 35 Cal.App.3d 611. Evidence  207(4)

Provision of this section providing that plea of nolo contendere may not be used against defendant as an
admission in civil suit based upon or growing out of act upon which criminal prosecution was based envisions a
personal injury suit for damages against defendant drunk driver and plea cannot be used as admission in such
case. Christensen v. Orr (App. 4 Dist. 1969) 79 Cal.Rptr. 656, 275 Cal.App.2d 12. Evidence  207(4)

A plea of "nolo contendere", like a demurrer to indictment, admits all facts stated in indictment for purpose of
particular case, but cannot be used as "admission" elsewhere, as it is implied confession only of offense
charged. Caminetti v. Imperial Mut. Life Ins. Co.(App. 2 Dist. 1943) 59 Cal.App.2d 476, 139 P.2d 681.
Criminal Law  275.2; Evidence  207(4)

44.  —  —  Withdrawal, plea of nolo contendere

Erroneous advice by trial counsel, confirmed by trial judge, that no contest plea on charge of felony driving
under the influence could not be used to establish liability in civil suit did not entitle defendant to withdraw his
plea; reasonable person in defendant's position would not have declined benefits of otherwise favorable plea
bargain based on bare admissibility of plea in subsequent civil action, in light of limited effect of plea in civil
action and ability of defendant to contest its meaning. People v. Goodrum (App. 4 Dist. 1991) 279 Cal.Rptr.
120, 228 Cal.App.3d 397, modified. Criminal Law  275.5(2)

Defendant's postjudgment attempt to withdraw no contest plea on felony driving under the influence charge,
allegedly based on counsel's incorrect advice that plea could not be used in civil action, was procedurally
appropriate for coram nobis relief, in light of statements by trial judge confirming advice by counsel; if
defendant had entered plea based solely on erroneous advice of counsel without judicial or prosecutorial
involvement, sole postappeal remedy would have been petition for writ of habeas corpus alleging ineffective
assistance of counsel. People v. Goodrum (App. 4 Dist. 1991) 279 Cal.Rptr. 120, 228 Cal.App.3d 397,
modified. Criminal Law  1519(8); Habeas Corpus  486(1)

Trial court's failure to inform defendant that his nolo contendere plea to 15 counts of grand theft was considered
the same as a plea of guilty did not entitle defendant to withdraw plea, absent showing that such failure was
prejudicial; defendant failed to show that he was sued civilly and thought that nolo contendere plea could not be
used against him in civil action, but rather sought to withdraw plea after star prosecution witness was convicted
of felony. People v. Hightower (App. 4 Dist. 1990) 274 Cal.Rptr. 201, 224 Cal.App.3d 923. Criminal Law 
275.5(2)

Trial court had no choice but to withdraw defendant's nolo contendere plea, regardless of whether defendant
withdrew plea in open court, when court became convinced that plea was not voluntarily and freely made;
defendant represented to probation officer that he had not freely and voluntarily entered plea, he stated that plea
was made because counsel would not listen to him and he feared jail sentence, and he specifically told
probation officer that he was not guilty, wanted to withdraw plea, and wished to have a trial. People v. Rivera



(App. 2 Dist. 1987) 242 Cal.Rptr. 191, 196 Cal.App.3d 924. Criminal Law  275.5(2)

Where trial court admonished defendant prior to his entry of plea of nolo contendere that he would not be
permitted to change such plea if he made it, motion to change plea was not requisite to successful appeal from
conviction. People v. Robitsek (Super. 1973) 106 Cal.Rptr. 925, 31 Cal.App.3d Supp. 1. Criminal Law 
1044.1(2)

45.  —  —  Sentence and punishment, nolo contendere

A plea of "nolo contendere" is, in effect, a plea of guilty, warranting imposition of maximum punishment. U.S.
v. Food and Grocery Bureau of Southern California, S.D.Cal.1942, 43 F.Supp. 974, affirmed 139 F.2d 973.
Criminal Law  275.2

Fact that, at time that accused pleaded nolo contendere to charge of driving under the influence pursuant to plea
bargain which called for him to be placed on two years' probation on condition that he pay a $250 fine he was
not told of all the possible sentences which could have been imposed did not render his plea of nolo contendere
invalid on theory that it was involuntary so that the plea of nolo contendere could be used to aggravate
punishment if accused were again convicted of driving while under the influence of alcohol. Scoggins v.
Superior Court of Los Angeles County (App. 2 Dist. 1977) 135 Cal.Rptr. 619, 65 Cal.App.3d 873. Criminal
Law  275.4(1)

46.  —  —  Review, nolo contendere

Ordinarily, a plea of "nolo contendere" is an admission of guilt for purposes of case and leaves open for review
only the sufficiency of an indictment. United Broth. of Carpenters & Joiners of America v. U.S., U.S.Cal.1947,
67 S.Ct. 775, 330 U.S. 395, 91 L.Ed. 973. Criminal Law  275.2; Criminal Law  1026.10(4)

Supreme Court would review independently an order of Court of Appeal dismissing defendant's appeal from
superior court's judgment of conviction entered on plea of nolo contendere. People v. Lloyd (1998) 72
Cal.Rptr.2d 224, 17 Cal.4th 658, 951 P.2d 1191. Criminal Law  1179

Defendant who pleaded nolo contendere was entitled to review on appeal of trial court's denial of defendant's
pretrial motion to suppress. People v. Warburton (App. 2 Dist. 1970) 86 Cal.Rptr. 894, 7 Cal.App.3d 815,
certiorari denied 91 S.Ct. 587, 400 U.S. 1022, 27 L.Ed.2d 634. Criminal Law  1134.90

47. Abatement, plea of

An averment on information and belief that the grand jurors who returned an indictment had no knowledge of
its contents was insufficient as a basis for a plea in abatement. U.S. v. Bopp, N.D.Cal.1916, 232 F. 177.
Criminal Law  280(2)

A plea in abatement for misnomer, in that defendant's full name was "John Frazer Janes," whereas he is indicted
as "J. F. Janes," was bad, because it failed to further allege that defendant was not known or called by the name
of "J. F. Janes," or that he had theretofore been known and called by the name of "John Frazer Janes". U.S. v.
Janes, S.D.Cal.1896, 74 F. 543. Criminal Law  280(4)

Allegations of facts contrary to the record, or which can be proven only by testimony of the grand jurors
disclosing their proceedings, cannot properly be inquired into by plea in abatement, but the inquiry must be
addressed to the discretion of the court, by suggestion or motion, and it will be allowed only in rare and
extraordinary cases, where the matters, if true, work a manifest and substantial injury to the defendant. U.S. v.
Terry, N.D.Cal.1889, 14 Sawy. 44, 39 F. 355. Criminal Law  278(2)

Pleas of abatement are unauthorized in criminal cases, in view of this section. People v. Schwarz (App. 2 Dist.
1926) 78 Cal.App. 561, 248 P. 990. Criminal Law  278(1)

48. Jurisdiction, plea to



Question of jurisdiction of defendants' persons is waived by failure to file plea to jurisdiction before pleading
not guilty. Ford v. U.S., U.S.Cal.1927, 47 S.Ct. 531, 273 U.S. 593, 71 L.Ed. 793. Criminal Law  279;
Criminal Law  105

Where defendants appeared generally, pending Supreme Court decision regarding practice, and later withdrew
pleas of not guilty with government's consent to secure hearing of pleas to jurisdiction, latter will not be
stricken. U.S. v. Lloyd, D.C.Cal.1928, 23 F.2d 858. Criminal Law  98; Criminal Law  276

Indictment may not be dismissed on plea to court's jurisdiction. U.S. v. Schouweiler, S.D.Cal.1927, 19 F.2d
387. Criminal Law  276

49. Plea in bar

A plea to be good as a bar to the whole indictment must meet the whole case, and, if it does not, it will be held
bad upon demurrer. U.S. v. Chaplin, S.D.Cal.1944, 54 F.Supp. 926. Criminal Law  286

50. Plea of confession and avoidance

In prosecution for burglary and grand theft, where defense was based on a confession of entry into the home
and an admission that certain property had been removed therefrom, but it was claimed that owner consented to
entry and taking of property, instruction regarding plea of confession and avoidance was erroneous since there
is no such plea recognized in a criminal action. People v. Melone (App. 1 Dist. 1945) 71 Cal.App.2d 291, 162
P.2d 505. Criminal Law  286; Criminal Law  772(6)

51. Plea bargaining

District court was barred from considering facts surrounding possession of cocaine charge, which was dropped
pursuant to plea bargain, in sentencing defendant on charge of possessing phencyclidine for sale to which
defendant pled guilty, in absence of agreement between parties or transactional connection between the crimes.
People v. Aragon (App. 1 Dist. 1992) 14 Cal.Rptr.2d 561, 11 Cal.App.4th 749. Sentencing And Punishment

 98

Defendant who admitted probation violation pursuant to agreement that he would not be imprisoned but who
was sentenced to prison after report indicated that that was the appropriate procedure was entitled to vacation of
his imprisonment and withdrawal of his admission but was not entitled to specific performance of plea bargain.
People v. Calloway (1981) 175 Cal.Rptr. 596, 29 Cal.3d 666, 631 P.2d 30. Sentencing And Punishment 
2009

Defendant was entitled to have judge accepting his plea bargain be the judge imposing sentence, even though
judge accepting plea bargain was a visiting judge, and if visiting judge was not available to sentence defendant,
defendant would be allowed to withdraw guilty plea. People v. Pedregon (App. 1 Dist. 1981) 171 Cal.Rptr. 468,
115 Cal.App.3d 723. Sentencing And Punishment  402

The rule in People v. Arbuckle (1978) 150 Cal.Rptr. 778, 587 P.2d 220, 22 Cal.3d 749, i.e., that when a judge
accepts a plea bargain and retains sentencing discretion under the agreement an implied term of the bargain is
that sentence will be imposed by that judge, applies retroactively to defendants who plead guilty before one
judge, appeared for pronouncement of judgment before second judge, expressly requested a transfer for
judgment to the first judge, with the request being denied, and where the case is not final on appeal as of
January 12, 1979, the date of finality of Arbuckle. People v. DeJesus (App. 5 Dist. 1980) 168 Cal.Rptr. 8, 110
Cal.App.3d 413. Courts  100(1)

Defendant's "slow plea" was a bargain which prevented use of facts contained in dismissed count for purpose of
aggravating sentence on count to which defendant pled guilty. People v. Davis (App. 4 Dist. 1980) 163
Cal.Rptr. 22, 103 Cal.App.3d 270. Criminal Law  273.1(2)

Terms of plea bargain must be gathered from what was said and done at time bargain was made and not by
declaration filed by defendant two months later. People v. Castro (App. 4 Dist. 1974) 117 Cal.Rptr. 295, 42



Cal.App.3d 960. Criminal Law  273.1(2)

Subject to appropriate safeguards, possibility that defendant is submitting to criminal punishment for offense of
which he may not be guilty or for which he may not be criminally responsible is not obstacle to accepting plea
of guilty to lesser offense pursuant to a plea bargain. People v. Redmond (App. 2 Dist. 1971) 94 Cal.Rptr. 543,
16 Cal.App.3d 931. Criminal Law  273(3)

A plea of guilty or nolo contendere is not rendered involuntary merely because it is the product of plea
bargaining between defendant and the state. People v. West (1970) 91 Cal.Rptr. 385, 3 Cal.3d 595, 477 P.2d
409. Criminal Law  273.1(2); Criminal Law  275.4(2)

52. Presumption of sanity

A person charged with a crime is presumed to be sane until contrary is established by a preponderance of the
evidence. People v. Darling (1951) 237 P.2d 691, 107 Cal.App.2d 635; People v. Greig (1939) 95 P.2d 936, 14
Cal.2d 548; People v. Chamberlain (1936) 60 P.2d 299, 7 Cal.2d 257; People v. Schuler (1927) 261 P. 1059, 87
Cal.App. 68; People v. Williams (1920) 194 P. 1019, 184 Cal. 590.

On trial of general plea of not guilty defendant is conclusively presumed to be sane. People v. Wells (1949) 202
P.2d 53, 33 Cal.2d 330, certiorari denied 70 S.Ct. 43, 338 U.S. 836, 94 L.Ed. 510; People v. Emme (1932) 7
P.2d 183, 120 Cal.App. 9; People v. Perry (1929) 277 P. 1080, 99 Cal.App. 90.

All persons are presumed sane until the contrary is proved. People v. Nye (1929) 273 P. 837, 96 Cal.App. 186;
People v. Hickman (1928) 268 P. 909, 204 Cal. 470, appeal denied 270 P. 1117, 204 Cal. 470; People v.
Loomis, 149 P. 581, 170 Cal. 347; People v. Loper (1911) 112 P. 720, 159 Cal. 6, Ann.Cas. 1912B, 1193.

In absence of plea of not guilty by reason of insanity, defendant is conclusively presumed to be sane at time of
the offense. People v. Gable (App. 4 Dist. 1970) 91 Cal.Rptr. 318.

Defendant who did not enter a plea of not guilty by reason of insanity was conclusively presumed to have been
sane, so far as sanity was tested by ability to distinguish between right and wrong. People v. Zapata (App. 3
Dist. 1963) 34 Cal.Rptr. 171, 220 Cal.App.2d 903, appeal dismissed, certiorari denied 84 S.Ct. 1633, 377 U.S.
406, 12 L.Ed.2d 495. Criminal Law  311

Conclusive presumption of sanity under this section and § 1026 is only that defendant's mental condition was
such that he was able to know nature of his act and appreciate that it was wrongful and could subject him to
punishment, and there is no presumption that defendant had any specific state of mind, intent, or motive
essential to comprise, together with wrongful act, particular kind or degree of crime. People v. Williams (App. 3
Dist. 1962) 19 Cal.Rptr. 743, 200 Cal.App.2d 838. Criminal Law  311

Where defendant charged with arson failed to plead not guilty by reason of insanity, he would be conclusively
presumed to have been sane at the time of the alleged commission of the offense. People v. Jackson (App.
1951) 105 Cal.App.2d 811, 234 P.2d 261. Criminal Law  311

Accused who was charged with first-degree murder and entered plea of not guilty was conclusively presumed to
have been sane at the time the offense was alleged to have been committed. People v. Walsh (App. 4 Dist.
1942) 50 Cal.App.2d 164, 122 P.2d 671. Criminal Law  308

The burden of proving sanity is on the prosecution but the burden is met in the first instance by the presumption
of sanity which the law raises and which must prevail until it is overcome. People v. Busby (App. 3 Dist. 1940)
40 Cal.App.2d 193, 104 P.2d 531. Criminal Law  311

In forgery trial, it was unnecessary for defendant, pleading not guilty and not guilty by reason of insanity, to
call witness to prove his sanity at time of trial on issue of not guilty, as he was presumed to be sane. People v.
Cowan (App. 1 Dist. 1940) 38 Cal.App.2d 144, 100 P.2d 1079. Criminal Law  311

In trial on issue of sanity of defendant in criminal case, prosecution has benefit of presumption of sanity, unless



presumption is overcome. People v. Jacobs (App. 2 Dist. 1935) 51 P.2d 128, certified question accepted,
hearing granted.

Rebuttable presumption exists that accused was sane beyond reasonable doubt when he committed crime.
People v. McBride (App. 2 Dist. 1933) 135 Cal.App. 522, 27 P.2d 776. Criminal Law  311

Sanity is presumed to continue. People v. Sloper (1926) 198 Cal. 238, 244 P. 362. Criminal Law  311

When it is shown defendant had lucid intervals, it will be presumed offense was committed in one of them, not
while he was insane. People v. Keyes (1918) 178 Cal. 794, 175 P. 6. Criminal Law  311

The presumption of sanity is equivalent to proof, and, until the contrary is shown, the prosecution has, by the
presumption, proved the sanity of accused. People v. Harris (1914) 169 Cal. 53, 145 P. 520. Criminal Law 
311

53. Presumption of mental incapacity

When it is once established that a person has been adjudged mentally incompetent, the presumption of sanity no
longer prevails, and in its place there arises a presumption of lack of mental capacity. Robinson v. Johnston,
N.D.Cal.1943, 50 F.Supp. 774. Criminal Law  311; Criminal Law  331

Where defendant entered a plea of guilty approximately one week before being adjudged insane, and there was
nothing in record to contrary, it would be assumed that defendant was insane on date when plea was entered.
People v. Gallantier (App. 1 Dist. 1941) 47 Cal.App.2d 148, 117 P.2d 431. Criminal Law  311

Presumption of continued existence of insanity arises only when it is shown that impairment is such as to
produce a general habitual derangement. People v. Schuler (App. 2 Dist. 1927) 87 Cal.App. 68, 261 P. 1059.
Criminal Law  311

Even if presumption that insanity, once shown, continues until contrary is shown is applicable in criminal cases,
fact of accused's having previously been committed to an insane asylum, while an important circumstance in
tending to establish his later insanity, as when he committed the act for which he was on trial, amounted to no
more than a circumstance to be considered with all the other evidence on the question. People v. Little (App. 3
Dist. 1924) 68 Cal.App. 674, 230 P. 178. Criminal Law  311

As there is no presumption of continuance of mania a potu, as in the case of general insanity, accused, who
claimed that he killed while suffering from such mania, cannot introduce evidence of previous attacks and
expert testimony as to the symptoms of such mania is properly excluded. People v. Bremer (App. 1914) 24
Cal.App. 315, 141 P. 222. Criminal Law  311

54. Discretion of court, generally

Motion to enter additional pleas on retrial is directed to sound discretion of trial judge and his ruling denying
such motion will not be disturbed except on showing of abuse of discretion. Magee v. Superior Court for Santa
Clara County (App. 1 Dist. 1973) 109 Cal.Rptr. 758, 34 Cal.App.3d 201. Criminal Law  268; Criminal
Law  1149

It is only of habitual insanity, when proved once to have existed, that the law entertains the presumption that it
continues until the contrary is shown; otherwise of spasmodic or temporary mania. People v. Francis (1869) 38
Cal. 183. Criminal Law  311

55. Prosecutorial consent

There is no requirement that a prosecutor consent to a guilty plea or a plea of nolo contendere. People v.
Superior Court of Los Angeles County (App. 2 Dist. 1978) 147 Cal.Rptr. 554, 82 Cal.App.3d 909. Criminal
Law  273(1); Criminal Law  275.3



56. Waiver, generally

When the error complained of is a failure to advise of the consequences of a plea, the error is waived on appeal
absent a timely objection below. In re S.G.(App. 5 Dist. 2003) 5 Cal.Rptr.3d 750, 112 Cal.App.4th 1254.
Criminal Law  1031(4)

57. Waiver of privileges

This section could not be read as requiring waiver of any of defendant's privileges such as
psychotherapist-patient privilege. People v. Lutman (App. 1 Dist. 1980) 163 Cal.Rptr. 399, 104 Cal.App.3d 64.
Witnesses  219(4.1)

58. Time for filing plea

Any error in trial court's denial of capital murder defendant's delayed request to enter insanity plea was
harmless; jury heard extensive presentation of evidence regarding defendant's mental state and rejected
diminished capacity defense, and if insanity plea were permitted, defendant would present very little additional
evidence. People v. Ledesma (2006) 47 Cal.Rptr.3d 326, 39 Cal.4th 641, 140 P.3d 657, rehearing denied,
certiorari denied 127 S.Ct. 1910, 167 L.Ed.2d 569. Criminal Law  1167(5)

Capital murder defendant did not establish good cause for delay in bringing request to enter insanity plea until
defense surrebuttal; although counsel had just recently learned of expert's report that defendant suffered from
brain damage, defense counsel had fully prepared diminished capacity defense with elements similar to insanity
defense applicable at time, and therefore should have been well aware of possibility of insanity defense. People
v. Ledesma (2006) 47 Cal.Rptr.3d 326, 39 Cal.4th 641, 140 P.3d 657, rehearing denied, certiorari denied 127
S.Ct. 1910, 167 L.Ed.2d 569. Criminal Law  286.5(1)

Where defendant's counsel first learned of medical change in California law as to test for insanity defense about
two weeks after case making decision was filed, and immediately sought to invoke case by adding insanity plea
on second day of jury selection, defendant did show "good cause" for entry of belated plea. People v. Lutman
(App. 1 Dist. 1980) 163 Cal.Rptr. 399, 104 Cal.App.3d 64. Criminal Law  286.5(1)

Plea of not guilty by reason of insanity is not barred after commencement of trial if good cause is shown. People
v. Boyd (App. 1 Dist. 1971) 94 Cal.Rptr. 575, 16 Cal.App.3d 901. Criminal Law  286.5(1)

Defendant failed to show good cause why he should have been allowed to enter a belated plea of not guilty by
reason of insanity and trial court's denial of motion to enter such plea was not abuse of discretion. People v.
Gibbs (App. 4 Dist. 1970) 90 Cal.Rptr. 866, 12 Cal.App.3d 526. Criminal Law  286.5(1)

Ordinarily, plea of former acquittal and once in jeopardy must be entered at time of arraignment, however, after
that time, court, upon proper showing, in exercise of its sound discretion, may permit plea to be entered. People
v. Vigghiany (App. 4 Dist. 1960) 5 Cal.Rptr. 501, 181 Cal.App.2d 621. Criminal Law  291

Where, upon arraignment, accused remained mute and court ordered plea of not guilty entered, rejecting plea of
not guilty by reason of insanity at time of trial on ground that plea came too late was not error. People v. Hall
(1934) 220 Cal. 166, 30 P.2d 23, rehearing denied 220 Cal. 166, 30 P.2d 996, appeal dismissed 54 S.Ct. 869,
292 U.S. 614, 78 L.Ed. 1473, certiorari denied 56 S.Ct. 381, 296 U.S. 656, 80 L.Ed. 467. Criminal Law 
286.5(1)

Refusal of motion for leave to add plea of "not guilty by reason of insanity" after murder trial had commenced
was not abuse of discretion though motion was supported by affidavits. People v. Nolan (App. 1932) 126
Cal.App. 623, 14 P.2d 880. Criminal Law  265

In murder case, defendant cannot plead "once in jeopardy" at conclusion of hearing and return of verdict on plea
of not guilty and at inception of further hearing on insanity plea. People v. Leong Fook (1928) 206 Cal. 64, 273
P. 779. Criminal Law  291



Plea of former jeopardy must be presented to trial court, and is not available in Court of Appeals upon motion
for discharge. People v. Sachau (App. 3 Dist. 1926) 78 Cal.App. 702, 248 P. 960. Criminal Law  1031(4)

A plea of former jeopardy may be interposed at any stage of the trial. People v. Solani (App. 1907) 6 Cal.App.
103, 91 P. 654. Criminal Law  291

59. Change of plea in general

A defendant who seeks to set aside his plea must show prejudice, namely, that but for the failure to advise, he
would not have entered a guilty plea. People v. Gutierrez (App. 2 Dist. 2003) 130 Cal.Rptr.2d 429, 106
Cal.App.4th 169. Criminal Law  274(3.1)

Existence of good cause for allowing a change of plea is for trial court's determination and burden of showing
such good cause rests on defendant. Magee v. Superior Court for Santa Clara County (App. 1 Dist. 1973) 109
Cal.Rptr. 758, 34 Cal.App.3d 201. Criminal Law  268

Fact that defendant was man of intelligence, that he had prior conviction and that he had discussed with his
attorney his change of plea from not guilty to not guilty by reason of insanity did not justify inference that
defendant was advised of the right to confront witnesses against him and that he intelligently and knowingly
waived right of confrontation by his change in plea. People v. Rizer (1971) 95 Cal.Rptr. 23, 5 Cal.3d 35, 484
P.2d 1367. Criminal Law  286.5(1)

Denial of motion to change plea of not guilty of murder to not guilty by reason of insanity was not abuse of
discretion, where accused's affidavit did not state facts showing that at time of killing he was insane, or so
mentally deranged or diseased that he was unconscious of wrongful nature of crime committed. People v. Egan
(1933) 218 Cal. 408, 23 P.2d 755. Criminal Law  301

Refusal to permit defendant pleading not guilty to change plea to not guilty by reason of insanity was not abuse
of discretion. People v. Northcott (1930) 209 Cal. 639, 289 P. 634. Criminal Law  301

Refusing change of plea of not guilty to set up insanity was not abuse of discretion on affidavit containing only
hearsay. People v. Nye (App. 2 Dist. 1929) 96 Cal.App. 186, 273 P. 837. Criminal Law  300

Evidence justified finding that change of plea from not guilty of robbery to guilty of grand larceny was freely
and voluntarily made. People v. Russell (App. 2 Dist. 1926) 77 Cal.App. 113, 246 P. 110. Criminal Law 
531(3)

When defendant has been arraigned, and pleaded not guilty, it is within the court's discretion at the trial to
refuse to allow him to withdraw his plea, and plead guilty to the charge of previous conviction. People v. Lewis
(1883) 64 Cal. 401, 1 P. 490. Criminal Law  301

60. Failure to plead in general

Statutory and constitutional pleas not specially pleaded are waived. In re Harron (1923) 191 Cal. 457, 217 P.
728. Criminal Law  286

61. Withdrawal of plea in general

Where erroneous advisement of defendant by responsible official relates to central element of plea bargain,
there will be little question that withdrawal of plea is appropriate, but, where misstatement concerns collateral
consequence of plea, court is required to determine whether such misstatement was significant enough to cause
reasonable person not to enter plea. People v. Goodrum (App. 4 Dist. 1991) 279 Cal.Rptr. 120, 228 Cal.App.3d
397, modified. Criminal Law  274(4)

Plea once entered remains in effect unless and until court permits defendant to withdraw it. Bunnell v. Superior
Court of Santa Clara County (1975) 119 Cal.Rptr. 302, 13 Cal.3d 592, 531 P.2d 1086. Criminal Law  268



62. Trial, in general

Trial of defendant on issues raised by plea of not guilty on which verdict was returned, immediately followed
by trial before same jury of issue raised by plea of insanity, pursuant to this section and § 1026, added by
St.1927, p. 1149, did not deny right of defendant to trial by jury. People v. Davis (App. 3 Dist. 1928) 94
Cal.App. 192, 270 P. 715.

Defendant interposing plea of not guilty by reason of insanity was not by reason thereof entitled to open and
close argument. People v. Hickman (1928) 204 Cal. 470, 268 P. 909, appeal not allowed 204 Cal. 470, 270 P.
1117. Criminal Law  645

63. Burden of proof, generally

After mistrial was declared and before commencement of second trial, defendant was required to show trial
judge that there was merit to his claim of former acquittal or once in jeopardy in order to be permitted to file
such additional pleas. People v. Doolittle (App. 1 Dist. 1972) 99 Cal.Rptr. 810, 23 Cal.App.3d 14. Criminal
Law  291

64. Admissibility of evidence in general

Expungement of a conviction bears on impeachment, not admissibility of plea as an admission. Rusheen v.
Drews (App. 2 Dist. 2002) 120 Cal.Rptr.2d 769, 99 Cal.App.4th 279, review denied. Evidence  207(4)

Guilty and nolo pleas are admissible in a subsequent civil action as admission of crime. Interinsurance
Exchange v. Flores (App. 2 Dist. 1996) 53 Cal.Rptr.2d 18, 45 Cal.App.4th 661. Evidence  207(4)

Evidence of defendant's insanity is not admissible on issue of guilt. People v. Snow (App. 2 Dist. 1977) 140
Cal.Rptr. 427, 72 Cal.App.3d 950. Criminal Law  354

Evidence of prior guilty pleas is improperly admitted in subsequent prosecution. People v. Padden (App. 3 Dist.
1965) 48 Cal.Rptr. 311, 238 Cal.App.2d 708. Criminal Law  406(4)

Where record disclosed fundamental error of restricting defendant's proof on question of specific mental state in
prosecution for homicide wherein defendant entered plea of not guilty by reason of insanity, District Court of
Appeal would reverse even though point was not raised in briefs on appeal. People v. Steele (App. 2 Dist. 1965)
46 Cal.Rptr. 704, 237 Cal.App.2d 182. Criminal Law  1130(2)

Trial court in murder prosecution did not err in ruling out certain self-serving declarations of defendant to
others, offered to show defendant's mental condition. People v. Williams (App. 3 Dist. 1962) 19 Cal.Rptr. 743,
200 Cal.App.2d 838. Criminal Law  413(1)

On a plea of not guilty, evidence otherwise competent, tending to show that defendant either did or did not in
committing the overt act possess the specific mental state made an essential element of the crime charged, is
admissible, but evidence tending to show legal sanity or legal insanity, including evidence that because of legal
insanity defendant could not entertain the specific intent or other essential mental state, is inadmissible on such
plea. People v. Wells (1949) 33 Cal.2d 330, 202 P.2d 53, certiorari denied 70 S.Ct. 43, 338 U.S. 836, 94 L.Ed.
510. Criminal Law  300; Homicide  1041

On plea of not guilty by reason of insanity, evidence other than such as is relevant and material to show full
legal insanity is inadmissible and, if admitted, would avail defendant nothing, but evidence of the circumstances
of the offense can be admitted for what bearing it may have on the issue of sanity. People v. Wells (1949) 33
Cal.2d 330, 202 P.2d 53, certiorari denied 70 S.Ct. 43, 338 U.S. 836, 94 L.Ed. 510. Criminal Law  286.5(1)

In prosecution of husband for murder of wife, defendant was not entitled to have all testimony on issue of
insanity before the jury on trial of issue of not guilty, as affecting punishment. People v. Coleman (1942) 20
Cal.2d 399, 126 P.2d 349, appeal dismissed 63 S.Ct. 162, 317 U.S. 596, 87 L.Ed. 487, certiorari denied 64 S.Ct.



66, 320 U.S. 767, 88 L.Ed. 458. Homicide  1041

In murder prosecution, newspaper articles, letters, and conversations, showing a bitter newspaper rivalry as the
exciting cause of a mental disturbance, were relevant to issue of insanity, but were not admissible on trial of
issue of not guilty as an aid to the jury in fixing punishment. People v. French (1939) 12 Cal.2d 720, 87 P.2d
1014. Homicide  1041

In murder prosecution, on plea of not guilty because of insanity, admitting testimony tending to prove corpus
delicti and defendant's connection therewith was discretionary, where trial court admonished jury that evidence
was admitted solely for whatever bearing it might have on sanity issue. People v. Kimball (1936) 5 Cal.2d 608,
55 P.2d 483. Criminal Law  673(2)

Evidence of insanity is inadmissible on plea of not guilty. People v. Marshall (App. 2 Dist. 1929) 99 Cal.App.
224, 278 P. 258. Criminal Law  300

65. Instructions in general

In murder prosecution, instruction that it is proper for counsel to argue that, while defendant is conclusively
presumed to be sane to a degree that it would make defendant responsible for his acts, counsel is not precluded
from arguing that defendant may be afflicted with mental disease called insanity but of lesser degree, which
would not produce excuse or defense to criminal charge, was not error. People v. Du Bois (App. 2 Dist. 1936)
16 Cal.App.2d 81, 60 P.2d 190. Homicide  1502

Where court fully advised jury regarding defense of insanity in murder case, failure to instruct on statutes
concerning pleas was not error, in absence of request. People v. Lizarraga (App. 1 Dist. 1930) 108 Cal.App.
152, 291 P. 434. Criminal Law  824(4)

Instruction in murder prosecution, wherein defendant tendered dual plea, that defendant was conclusively
presumed sane on issue of not guilty, was harmless error. People v. Coen (1928) 205 Cal. 596, 271 P. 1074.
Criminal Law  1172.2

In prosecution for murder in which issues of guilt and insanity were separately tried, instruction given on trial
under the general plea of not guilty, that defendant was conclusively presumed to have been sane, was not
prejudicial, where jury was fully instructed on question of insanity on separate trial of that issue. People v.
Davis (App. 3 Dist. 1928) 94 Cal.App. 192, 270 P. 715.

An instruction that, when temporary or spasmodic insanity was proved to have existed prior to the commission
of a criminal act, there was no presumption of its continuance to the specific time of such act, was proper.
People v. Findley (1901) 132 Cal. 301, 64 P. 472. Criminal Law  311

An instruction that, if the jury find that defendant was insane at a period before the homicide, such insanity is
presumed to have continued up to the time of the homicide, provided the exciting cause of such insanity, also
continued, is properly refused. People v. Schmitt (1895) 106 Cal. 48, 39 P. 204. Criminal Law  311

66. Record in general

Judgment entered on plea of guilty or nolo contendere is not reviewable on merits, and, after such plea, only
issues which may be considered on appeal are those based upon constitutional, jurisdictional or other grounds
going to legality of proceedings, and those only when statutory requisites for such review are fulfilled. People v.
Padfield (App. 3 Dist. 1982) 185 Cal.Rptr. 903, 136 Cal.App.3d 218. Criminal Law  1026.10(4)

Record of hearing at which defendant pled guilty to charge of driving while under influence of drugs, which
failed to establish that defendant was told nature of charges being brought against him, consequences of his plea
and manner in which he waived his rights, was insufficient to support the conviction. People v. Guevara (Super.
1980) 169 Cal.Rptr. 19, 111 Cal.App.3d Supp. 19. Criminal Law  273.1(4)

Where reversal was required because in submitting case on preliminary hearing transcript it was not shown that



defendant had been expressly advised of and expressly waived right against self-incrimination, the other counts
dismissed pursuant to the "slow plea" bargain were also ordered restored. People v. Davis (App. 4 Dist. 1980)
163 Cal.Rptr. 22, 103 Cal.App.3d 270. Criminal Law  260.12

Record, in prosecution in which advice of elements of offense of driving under influence of intoxicating liquor
and drug and defenses available to rebut such charge were given to group of defendants in advance of
individual arraignments, established that defendant was advised of legal and factual defenses available to him
before entering plea of guilty to such charge. People v. Garcia (Super. 1979) 159 Cal.Rptr. 487, 98 Cal.App.3d
Supp. 14. Criminal Law  273.1(4)

Circumstantial evidence as to habit and custom of a judge in accepting guilty pleas will not suffice to rebut
presumption of invalidity created by a defective record as to waiver of constitutional rights. Youkhanna v.
Stanislaus County Municipal Court (App. 5 Dist. 1978) 150 Cal.Rptr. 380, 86 Cal.App.3d 612. Criminal Law

 273.1(5)

Irregularities not going to jurisdiction or legality of proceedings will not be reviewed on appeal from guilty
plea. People v. Meals (App. 2 Dist. 1975) 122 Cal.Rptr. 585, 49 Cal.App.3d 702. Criminal Law  1134.70

Judgment entered upon plea of guilty is not appealable on merits, and irregularities not going to jurisdiction or
to legality of proceedings will not be reviewed. People v. Castro (App. 4 Dist. 1974) 117 Cal.Rptr. 295, 42
Cal.App.3d 960. Criminal Law  1026.10(4)

In order for a plea of guilty to stand face of record must contain direct evidence that accused before pleading
was aware, or made aware, of nature of the charge and consequences of his plea. In re Gannon (App. 3 Dist.
1972) 103 Cal.Rptr. 224, 26 Cal.App.3d 731. Criminal Law  1086.9

Where accused when he entered guilty plea was represented by counsel and court specifically ascertained from
accused that he had in fact conferred with counsel as to his rights and nature of guilty plea, guilty plea which
was entered prior to the United States Supreme Court decision [Witherspoon v. Illinois (1968) 391 U.S. 510, 88
S.Ct. 1770, 20 L.Ed.2d 776] holding that it could not be assumed from silent record that guilty plea had been
voluntarily made, was procedurally valid. In re Tahl (1969) 81 Cal.Rptr. 577, 1 Cal.3d 122, 460 P.2d 449,
certiorari denied 90 S.Ct. 1708, 398 U.S. 911, 26 L.Ed.2d 72. Criminal Law  273.1(4)

Record of prosecution for murder and assault with intent to murder, established that offer of proof as to mental
condition of defendant at time of homicide and assault was not sufficient to entitle defendant to review of
exclusion of evidence concerning defendant's mental condition, offered to show lack of deliberation,
premeditation, and malice, prior to hearing of issue on defendant's alleged insanity. People v. Danielly (1949)
33 Cal.2d 362, 202 P.2d 18, certiorari denied 69 S.Ct. 1162, 337 U.S. 919, 93 L.Ed. 1728. Criminal Law 
670

Record failed to support contention of convicted defendant that withdrawal of his plea of not guilty by reason of
insanity had been forced upon him or that he had not been sufficiently advised of the consequences of his
decision thereon which he had made in judge's chambers upon being denied a separate trial on issue of insanity
and being informed that voir dire examination of jurors on matters touching insanity was required to be done
before the trial on the issue of guilt. People v. Wein (1958) 50 Cal.2d 383, 326 P.2d 457, certiorari denied 79
S.Ct. 98, 358 U.S. 866, 3 L.Ed.2d 99, rehearing denied 79 S.Ct. 153, 358 U.S. 896, 3 L.Ed.2d 122, certiorari
denied 79 S.Ct. 724, 359 U.S. 942, 3 L.Ed.2d 677, certiorari denied 79 S.Ct. 1122, 359 U.S. 992, 3 L.Ed.2d
980. Criminal Law  286.5(1)

67. Review in general

Defendant who lets error in trial court's guilty plea colloquy pass without objection may only obtain appellate
reversal because of such error upon showing that error was plain and that it affected his substantial rights. U.S.
v. Vonn, 2002, 122 S.Ct. 1043, 535 U.S. 55, 152 L.Ed.2d 90, on remand 294 F.3d 1093. Criminal Law 
1031(4)



Appellate court may consult entire record when considering whether unobjected-to error in trial court's guilty
plea colloquy affected defendant's substantial rights. U.S. v. Vonn, 2002, 122 S.Ct. 1043, 535 U.S. 55, 152
L.Ed.2d 90, on remand 294 F.3d 1093. Criminal Law  1031(4)

Even though judgment entered upon plea of guilty is appealable, irregularities not going to the jurisdiction or
legality of the proceedings will not be reviewed on appeal. People v. Warburton (App. 2 Dist. 1970) 86
Cal.Rptr. 894, 7 Cal.App.3d 815, certiorari denied 91 S.Ct. 587, 400 U.S. 1022, 27 L.Ed.2d 634. Criminal Law

 1134.70

Defendant who had pleaded guilty in reliance on promises of authorized and responsible public officials may
obtain relief, but in absence of allegation of state involvement claim that private counsel improperly induced
defendant to plead guilty does not state grounds for relief. People v. Williams (App. 2 Dist. 1967) 61 Cal.Rptr.
323, 253 Cal.App.2d 560. Criminal Law  274(5)

Defendant was entitled to appointment of counsel to represent him in connection with coram nobis application
in which he claimed with particularity insanity at time of offense and that this defense was not raised at
arraignment since he was then insane, and which was supported by sworn statements and prison psychiatrist's
report and presented within 10 months from judgment. People v. Shipman (1965) 42 Cal.Rptr. 1, 62 Cal.2d 226,
397 P.2d 993. Criminal Law  1602

Mere fact that defendant, who was charged with feloniously issuing a check on a bank without sufficient funds
or credit with bank, knowing his rights and consequences of his act, entered plea of guilty under hope of
leniency, presented no ground for exercise of discretion by District Court of Appeal on appeal. People v.
Bechtel (App. 1 Dist. 1954) 124 Cal.App.2d 659, 268 P.2d 1072. Criminal Law  1149

A trial judge's ruling denying defendant's application for permission to file an additional plea of not guilty by
reason of insanity will not be disturbed on appeal, except on a showing of abuse of discretion by the trial judge.
People v. Young (App. 2 Dist. 1938) 26 Cal.App.2d 700, 80 P.2d 138. Criminal Law  1149

Order denying motion to plead "not guilty by reason of insanity" which was entered before judgment was not
appealable although order was reviewable on appeal from judgment. People v. Morgan (App. 1935) 9
Cal.App.2d 612, 50 P.2d 1061. Criminal Law  1023(3)

Defendant, having voluntarily withdrawn insanity plea, could not raise issue on appeal. People v. Meyer (App.
1931) 118 Cal.App. 231, 4 P.2d 958. Criminal Law  1137(1)

§ 1016.5. Advisement concerning status as alien; reconsideration of plea; effect of noncompliance 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) Prior to acceptance of a plea of guilty or nolo contendere to any offense punishable as a crime under state
law, except offenses designated as infractions under state law, the court shall administer the following
advisement on the record to the defendant:

If you are not a citizen, you are hereby advised that conviction of the offense for which you have been charged
may have the consequences of deportation, exclusion from admission to the United States, or denial of
naturalization pursuant to the laws of the United States.

(b) Upon request, the court shall allow the defendant additional time to consider the appropriateness of the plea
in light of the advisement as described in this section.  If, after January 1, 1978, the court fails to advise the
defendant as required by this section and the defendant shows that conviction of the offense to which defendant
pleaded guilty or nolo contendere may have the consequences for the defendant of deportation, exclusion from
admission to the United States, or denial of naturalization pursuant to the laws of the United States, the court,
on defendant's motion, shall vacate the judgment and permit the defendant to withdraw the plea of guilty or



nolo contendere, and enter a plea of not guilty.  Absent a record that the court provided the advisement required
by this section, the defendant shall be presumed not to have received the required advisement.

(c) With respect to pleas accepted prior to January 1, 1978, it is not the intent of the Legislature that a court's
failure to provide the advisement required by subdivision (a) of Section 1016.5 should require the vacation of
judgment and withdrawal of the plea or constitute grounds for finding a prior conviction invalid.  Nothing in
this section, however, shall be deemed to inhibit a court, in the sound exercise of its discretion, from vacating a
judgment and permitting a defendant to withdraw a plea.

(d) The Legislature finds and declares that in many instances involving an individual who is not a citizen of the
United States charged with an offense punishable as a crime under state law, a plea of guilty or nolo contendere
is entered without the defendant knowing that a conviction of such offense is grounds for deportation, exclusion
from admission to the United States, or denial of naturalization pursuant to the laws of the United States.
Therefore, it is the intent of the Legislature in enacting this section to promote fairness to such accused
individuals by requiring in such cases that acceptance of a guilty plea or plea of nolo contendere be preceded by
an appropriate warning of the special consequences for such a defendant which may result from the plea.  It is
also the intent of the Legislature that the court in such cases shall grant the defendant a reasonable amount of
time to negotiate with the prosecuting agency in the event the defendant or the defendant's counsel was unaware
of the possibility of deportation, exclusion from admission to the United States, or denial of naturalization as a
result of conviction.  It is further the intent of the Legislature that at the time of the plea no defendant shall be
required to disclose his or her legal status to the court.
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1. In general

Statutory motion to vacate judgment supplants writ of error coram nobis, as remedy for trial court's failure to
advise defendant of immigration consequences of a guilty or nolo contendere plea. People v. Carty (App. 2 Dist.
2003) 2 Cal.Rptr.3d 851, 110 Cal.App.4th 1518. Criminal Law  1426(1)

Statute requiring advisement of possible immigration consequences prior to acceptance of guilty plea does not
apply to United States citizens. People v. Suon (App. 5 Dist. 1999) 90 Cal.Rptr.2d 1, 76 Cal.App.4th 1.
Criminal Law  273.1(4)

Alien defendant was adequately advised that his guilty plea could have immigration consequences, where the
court adequately advised the defendant pursuant to this section, defendant requested and received a week to
think about the plea and its consequences, and defense counsel discussed the offer twice with defendant before
he entered his plea. People v. Barocio (App. 5 Dist. 1989) 264 Cal.Rptr. 573, 216 Cal.App.3d 99, review
denied. Criminal Law  273.1(4)

Citizen of Philippines, who was lawful permanent resident of United States, failed to make sufficient showing
at hearing on petition for writ of error coram nobis seeking to withdraw guilty plea that he could not understand
proceeding due to his limited grasp of English language to overcome his own statement at time guilty plea was
entered, that he understood advisement that guilty plea could have immigration consequences, and thus failed to
establish entitlement to writ. People v. Soriano (App. 1 Dist. 1987) 240 Cal.Rptr. 328, 194 Cal.App.3d 1470.
Criminal Law  1618(3)

Admonition that if defendant were an alien his guilty plea to possession of cocaine for sale could cause him to
be excluded from the United States, denied naturalization, or denied right to reenter the United States
constituted an appropriate warning of special consequences which might result from plea and admonition was
not deficient for failure to utilize term "deportation" as appearing in this section. People v. Valenciano (App. 2
Dist. 1985) 211 Cal.Rptr. 651, 165 Cal.App.3d 604. Criminal Law  273.1(4)

Although there might be reasonable inference that, because alien was no stranger to criminal justice system, he
obviously knew he would be deported after completion of his prison sentence, he was entitled to present
evidence, if he could, of his lack of knowledge concerning his rights as an alien when he entered his plea, the
trial court having failed to advise him that conviction might result in deportation. People v. Aguilera (App. 2
Dist. 1984) 208 Cal.Rptr. 418, 162 Cal.App.3d 128. Criminal Law  273(4.1)

Defendant, who was not entitled under law in effect at time of conviction on plea of guilty to be given notice as
an alien of possible consequences of deportation, was not entitled under this section thereafter to withdraw and
reenter his plea of guilty in order to obtain a new date of sentencing for purpose of invoking Immigration and
Nationality Act § 241(b)(2), 8 U.S.C.A.§ 1251(b)(2) requiring a recommendation against deportation to be
made at time of first sentencing or within 30 days thereafter, inasmuch as a recommendation against
deportation, unless made at time of or within 30 days of original sentencing, was not binding, and any attempt
to circumvent federal statute by amending judgment nunc pro tunc or vacating original judgment and
resentencing was prohibited. People v. Borja (App. 1 Dist. 1981) 178 Cal.Rptr. 287, 125 Cal.App.3d 758.
Criminal Law  274(3.1)

Where defendant was not advised of his right to withdraw plea of nolo contendere if plea bargain was not
accepted, he could not be held to have waived that right for purposes of determining whether it was prejudicial
for trial court to fail to advise defendant, who was in this country unlawfully, that he was not only subject to
deportation, but would be deported when he was released from custody. People v. Guzman (App. 2 Dist. 1981)
172 Cal.Rptr. 34, 116 Cal.App.3d 186. Criminal Law  275.2

Defendant was not entitled to withdraw guilty plea even though trial court may have erroneously failed to
advise him that conviction may result in deportation or exclusion of alien since defendant was not an alien
subject to deportation. People v. Gloria (App. 2 Dist. 1980) 166 Cal.Rptr. 138, 108 Cal.App.3d 50. Criminal
Law  274(3.1)



2. Construction and application

Statutory motion to vacate conviction for lack of notice to defendant of the immigration consequences of his
guilty or nolo contendere plea provides remedy only for trial court's failure to provide the advisement
prescribed by statute, not for counsel's failure to provide effective assistance relating to immigration
consequences. People v. Chien (App. 6 Dist. 2008) 72 Cal.Rptr.3d 448, 159 Cal.App.4th 1283, review denied.
Criminal Law  1482

3. Construction with other laws

Rules for writs of coram nobis, including the burden on a defendant to prove reasonable diligence, applied to
defendant's motion to vacate his two 1985 convictions based on failure to be advised of immigration
consequences of his guilty plea. People v. Totari (App. 6 Dist. 2003) 4 Cal.Rptr.3d 613, 111 Cal.App.4th 1202,
modified on denial of rehearing. Criminal Law  1412

4. Construction with federal constitution

The existence of a state statute requiring courts to deliver a specified immigration advisement cannot deprive
defendants of federal constitutional rights to rely on and expect representation within the range of competence
demanded of attorneys in criminal cases. In re Resendiz (2001) 105 Cal.Rptr.2d 431, 25 Cal.4th 230, 19 P.3d
1171, rehearing denied. Criminal Law  1890

5. Recommendation against deportation procedures

Change of plea form did not contain promise of no deportation, thus retroactive change in federal immigration
law regarding deportation did not violate plea agreement; defendant acknowledged on change of plea form that
plea could result in deportation, form stated that court would issue judicial recommendation against deportation
(JRAD), which promise was not breached, defendant was not promised he would not be deported at plea
hearing, court admonished defendant that he could be deported, prosecutor promised only that court would
issue JRAD, and given Congress's authority to change federal immigration law retroactively, prosecutor had no
authority to promise defendant he would never be deported on basis of conviction. People v. Paredes (App. 4
Dist. 2008) 72 Cal.Rptr.3d 867, 160 Cal.App.4th 496, review denied. Criminal Law  273.1(2)

This section does not require that the defendant be advised of the availability of the recommendation against
deportation procedures. People v. Barocio (App. 5 Dist. 1989) 264 Cal.Rptr. 573, 216 Cal.App.3d 99, review
denied. Criminal Law  273.1(4)

6. Advisement

Immigration judge's (IJ's) failure to advise alien of his eligibility for relief prior to procuring his consent to
deportation violated alien's due process rights. U.S. v. Jimenez-Borja, C.A.9 (Cal.)2004, 378 F.3d 853,
certiorari denied 125 S.Ct. 678, 543 U.S. 1030, 160 L.Ed.2d 511. Aliens, Immigration, And Citizenship 
338; Constitutional Law  4438

Once the defendant receives a statutory advisement of the immigration consequences of a guilty or nolo
contendere plea, the defendant can no longer claim that the defendant was unaware of the immigration
consequences specified in that advisement, as basis for vacating the plea. People v. Carty (App. 2 Dist. 2003) 2
Cal.Rptr.3d 851, 110 Cal.App.4th 1518. Criminal Law  273.1(4); Criminal Law  275.3

Prosecutor's admonishment to defendant that he could be "denied entry," instead of using statutory phrase
"exclusion from admission to United States," substantially complied with statute requiring trial court to advise
defendant of specific immigration consequences of pleading guilty prior to accepting plea, for purposes of
determining whether guilty plea to attempted carjacking was knowing and voluntary, insofar as "denied entry"
was functional equivalent to "exclusion from admission." People v. Gutierrez (App. 2 Dist. 2003) 130
Cal.Rptr.2d 429, 106 Cal.App.4th 169. Criminal Law  273.1(4)

Substantial, not literal, compliance is required under statute mandating trial court to advise defendant of



immigration consequences before accepting guilty or no contest plea, as long as the defendant is specifically
advised of all three separate immigration consequences of his plea. People v. Gutierrez (App. 2 Dist. 2003) 130
Cal.Rptr.2d 429, 106 Cal.App.4th 169. Criminal Law  273.1(4); Criminal Law  275.3

Statute requiring that trial court advise defendant of immigration consequences prior to accepting guilty plea
did not obligate trial court to advise a defendant on those immigration consequences defendant might suffer
other than ones listed. People v. Gutierrez (App. 2 Dist. 2003) 130 Cal.Rptr.2d 429, 106 Cal.App.4th 169.
Criminal Law  273.1(4)

Defendant entering a plea of guilty or nolo contendere must, at a minimum, be told of the immigration
consequences thereof pertinent to his or her situation. People v. Dubon (App. 2 Dist. 2001) 108 Cal.Rptr.2d
914, 90 Cal.App.4th 944, review denied. Criminal Law  273.1(4)

Advising defendant that a no-contest plea may in the abstract have immigration consequences could not be
taken as placing him on notice that, owing to his particular circumstances, he faced an actual risk of suffering
such consequences, for purposes of determining whether defendant's objection to the allegedly incomplete
advisement was timely. People v. Superior Court (Zamudio) (2000) 96 Cal.Rptr.2d 463, 23 Cal.4th 183, 999
P.2d 686, as modified. Criminal Law  273.1(4)

Trial court was required to inform non-citizen defendant that a possible consequence of his guilty plea would be
future exclusion from admission into United States; warning only of possibility of deportation and denial of
citizenship was insufficient. People v. Gontiz (App. 3 Dist. 1997) 68 Cal.Rptr.2d 786, 58 Cal.App.4th 1309, as
modified, review denied. Criminal Law  273.1(4)

Statutory requirement that, prior to acceptance of plea of guilty or nolo contendere, defendant be advised that, if
he or she is not citizen, conviction can result in adverse immigration consequences did not apply where case
was submitted to trial court on stipulated facts from preliminary hearing evidence, even though such stipulation
was "tantamount to a guilty plea." People v. Limones (App. 5 Dist. 1991) 284 Cal.Rptr. 418, 233 Cal.App.3d
338, modified, review denied. Criminal Law  254.2

Upon plea of guilty or nolo contendere defendant must be advised that, if he is not United States citizen,
possible consequence of conviction is deportation. People v. Limones (App. 5 Dist. 1991) 284 Cal.Rptr. 418,
233 Cal.App.3d 338, modified, review denied. Criminal Law  273.1(2); Criminal Law  275.3

"Court" within statute requiring court to advise alien of immigration consequences of guilty of nolo plea refers
to tribunal, and, thus, advisement may be given to individuals acting on behalf of tribunal, e.g., judge,
counselor, court reporter, or clerk. People v. Quesada (App. 3 Dist. 1991) 281 Cal.Rptr. 426, 230 Cal.App.3d
525. Criminal Law  273.1(4)

Statutory admonition of immigration consequences of guilty plea or plea of nolo contendere by alien did not
need to be given orally by judge; it was sufficient that admonition was recited in plea form and that defendant
and counsel were questioned concerning form to ensure that defendant actually read and understood it. People
v. Quesada (App. 3 Dist. 1991) 281 Cal.Rptr. 426, 230 Cal.App.3d 525. Criminal Law  273.1(4)

7. Findings

Substantial evidence rule is applied on appellate review of trial court's resolution of factual questions on motion
to withdraw guilty or nolo plea by alien who allegedly was not advised of immigration consequences of
conviction. People v. Quesada (App. 3 Dist. 1991) 281 Cal.Rptr. 426, 230 Cal.App.3d 525. Criminal Law 
1158.7

Trial court on contested motion to withdraw plea of guilty by alien who allegedly was not advised of
immigration consequences of guilty or nolo plea is trier of fact and judge of credibility of witnesses or affiants.
People v. Quesada (App. 3 Dist. 1991) 281 Cal.Rptr. 426, 230 Cal.App.3d 525. Criminal Law  274(1)

8. Burden of proof, generally



Trial court may properly consider a defendant's delay in making his motion to withdraw a guilty plea, made on
the ground that he was not advised on the immigration consequences of his guilty plea, and if considerable time
has elapsed between the plea and the motion, the burden is on the defendant to explain and justify the delay.
People v. Totari (App. 6 Dist. 2003) 4 Cal.Rptr.3d 613, 111 Cal.App.4th 1202, modified on denial of rehearing.
Criminal Law  274(9)

To prevail on a motion to vacate based on inadequate advisement at time of guilty plea concerning his or her
status as alien, a defendant must establish that: (1) he or she was not properly advised of the immigration
consequences as provided by the statute, (2) there existed, at the time of the motion, more than a remote
possibility that the conviction will have one or more of the specified adverse immigration consequences, and (3)
he or she was prejudiced by the nonadvisement. People v. Totari (2002) 123 Cal.Rptr.2d 76, 28 Cal.4th 876, 50
P.3d 781, on remand 2003 WL 353474, unpublished, rehearing granted. Criminal Law  1482

9. Failure to be advised — In general

A generalized statement that a guilty plea may have immigration consequences is insufficient to comply with
statute requiring court to advise a defendant that a conviction on a guilty plea could result in deportation,
exclusion from admission to the United States, denial of naturalization. People v. Gutierrez (App. 2 Dist. 2003)
130 Cal.Rptr.2d 429, 106 Cal.App.4th 169. Criminal Law  273.1(4)

Trial court's order denying defendant's statutory postjudgment motion to vacate based on trial court's failure to
advise defendant of immigration consequences of his plea, brought 13 years after imposition of judgment,
affected defendant's substantial rights, and thus was appealable. People v. Totari (2002) 123 Cal.Rptr.2d 76, 28
Cal.4th 876, 50 P.3d 781, on remand 2003 WL 353474, unpublished, rehearing granted. Criminal Law 
1023(15)

Proof that a conviction may result in adverse immigration consequences, as must be shown by a defendant
seeking to withdraw guilty plea because of trial court's failure to advise of those possible consequences,
requires, first and foremost, a showing that the defendant is not a citizen of the United States because United
States citizens are not subject to deportation, exclusion, or denial of citizenship regardless of the quantity or
quality of crimes they may commit. People v. Suon (App. 5 Dist. 1999) 90 Cal.Rptr.2d 1, 76 Cal.App.4th 1.
Criminal Law  274(3.1)

Even though defendant was not advised during prior proceeding of immigration consequences of conviction as
required by guilty plea statute, striking prior conviction in instant prosecution was not proper remedy; striking
prior conviction did not protect against harm of exposing defendant to deportation recognized by statute,
nothing in statute suggested that legislature intended to provide collateral benefit of permitting defendant to
escape enhancements to subsequent offense, and defendant failed to establish that he did not actually know
about consequences of plea and would not have entered plea had he known, as required to obtain relief under
statute. People v. Murillo (App. 6 Dist. 1995) 46 Cal.Rptr.2d 403, 39 Cal.App.4th 1298, review denied.
Sentencing And Punishment  1314

Statutory remedy of permitting defendant to move to vacate conviction, withdraw plea, and enter not guilty plea
is exclusive remedy for violations of statute requiring trial court to advise defendant, before accepting plea of
guilty or no contest, that conviction could result in deportation if defendant is not a citizen. People v. Murillo
(App. 6 Dist. 1995) 46 Cal.Rptr.2d 403, 39 Cal.App.4th 1298, review denied. Criminal Law  274(3.1)

To obtain relief under statute requiring trial court to advise defendant that conviction could result in deportation
if defendant is not a citizen, defendant must establish not only that trial court failed to give immigration
advisement but also that he did not actually know about these consequences and would not have entered guilty
plea had he known them. People v. Murillo (App. 6 Dist. 1995) 46 Cal.Rptr.2d 403, 39 Cal.App.4th 1298,
review denied. Criminal Law  273.1(4)

Statute requiring court, before accepting plea of guilty or nolo contendere, to advise defendant in appropriate
case that plea may have immigration consequences did not require trial court to vacate judgment upon mere



showing that defendant failed to receive statutory advisement; properly supported motion had to be seasonably
made. People v. Castaneda (App. 1 Dist. 1995) 44 Cal.Rptr.2d 666, 37 Cal.App.4th 1612. Criminal Law 
1482

Defendant failed to show he was actually unaware of possible deportation consequence of guilty plea as
required to allow withdrawal of guilty plea; defendant did not allege he was actually unaware of immigration
consequences of plea, unrefuted evidence was given that he was given immigration consequence warning in
earlier case, and that Immigration and Naturalization Service (INS) placed a hold on him at a earlier time
following his conviction for assault. People v. Castaneda (App. 1 Dist. 1995) 44 Cal.Rptr.2d 666, 37
Cal.App.4th 1612. Criminal Law  274(4)

Defendant who was fully aware of possibility of deportation but was not so advised on record could not elect,
seven years afterward, to withdraw his plea and proceed to trial. People v. Castaneda (App. 1 Dist. 1995) 44
Cal.Rptr.2d 666, 37 Cal.App.4th 1612. Criminal Law  274(3.1)

Omission of advisement of immigration consequences of plea will provide ground to vacate judgment only
upon showing that defendant was not aware of possible immigration consequences of his plea and would not
have entered his guilty or nolo contendere plea had he been properly admonished. People v. Castaneda (App. 1
Dist. 1995) 44 Cal.Rptr.2d 666, 37 Cal.App.4th 1612. Criminal Law  1482

Allegation of prejudice was required to obtain coram nobis relief based on omission of advisement of
immigration consequences of plea. People v. Castaneda (App. 1 Dist. 1995) 44 Cal.Rptr.2d 666, 37 Cal.App.4th
1612. Criminal Law  1482

Motion to vacate judgment based on omission of advisement regarding immigration consequences of plea must
be supported by a showing, at a minimum: (1) that at the time of his plea defendant was not aware of the
possible immigration consequences of his plea; (2) that he would not have pled guilty or nolo contendere had he
known of possibility of deportation or other immigration consequences, and (3) that his motion was brought
with reasonable diligence upon discovery of the true facts. People v. Castaneda (App. 1 Dist. 1995) 44
Cal.Rptr.2d 666, 37 Cal.App.4th 1612. Criminal Law  1482

10.  —  —  Burden of proof, failure to be advised

To show prejudice from failure to be advised of all possible immigration consequences of guilty plea to drug
offense, noncitizen defendant was not required to show probability of favorable outcome of trial; he needed
only to show that it was reasonably probable he would not have pleaded guilty if properly advised. People v.
Castro-Vasquez (App. 2 Dist. 2007) 56 Cal.Rptr.3d 406, 148 Cal.App.4th 1240. Criminal Law  274(4)

To establish prejudice from failure to be advised of possible immigration consequences of plea of guilty or nolo
contendere, noncitizen defendant must show that it was reasonably probable he or she would not have pleaded
guilty if properly advised. People v. Castro-Vasquez (App. 2 Dist. 2007) 56 Cal.Rptr.3d 406, 148 Cal.App.4th
1240. Criminal Law  274(4); Criminal Law  275.5(2)

To prevail on motion to vacate conviction entered on plea of guilty or nolo contendere under statute requiring
noncitizen defendant to be advised of three possible immigration consequences of plea, defendant must
establish that (1) he or she was not properly advised of immigration consequences as provided by statute, (2)
there exists, at time of motion, more than remote possibility that conviction will have one or more of specified
adverse immigration consequences, and (3) he or she was prejudiced by the nonadvisement. People v.
Castro-Vasquez (App. 2 Dist. 2007) 56 Cal.Rptr.3d 406, 148 Cal.App.4th 1240. Criminal Law  274(4);
Criminal Law  275.5(2)

Rules for writs of coram nobis, including the burden on a defendant to prove reasonable diligence, applied to
defendant's motion to vacate his two 1985 convictions based on failure to be advised of immigration
consequences of his guilty plea. People v. Totari (App. 6 Dist. 2003) 4 Cal.Rptr.3d 613, 111 Cal.App.4th 1202,
modified on denial of rehearing. Criminal Law  1412



To establish prejudice required to prevail on motion to vacate based on the trial court's failure to properly
advise the defendant of the immigration consequences of his plea, the defendant must show that it is reasonably
probable he would not have pleaded guilty or nolo contendere if properly advised; whether defendant knew of
the potential immigration consequences, despite inadequate advisements at the time of the plea, may be a
significant factor in determining prejudice or untimeliness. People v. Totari (2002) 123 Cal.Rptr.2d 76, 28
Cal.4th 876, 50 P.3d 781, on remand 2003 WL 353474, unpublished, rehearing granted. Criminal Law 
1482

To prevail on a motion for writ of coram nobis based upon an alleged failure by the court to advise of
immigration consequences of a plea, a defendant must establish that: (1) he or she was not properly advised of
the immigration consequences as provided by statute; (2) there exists, at the time of the motion, more than a
remote possibility that the conviction will have one or more of the specified adverse immigration consequences;
and (3) he or she was prejudiced by the non-advisement, that is, that if properly advised, he or she would not
have pleaded guilty or nolo contendere. People v. Dubon (App. 2 Dist. 2001) 108 Cal.Rptr.2d 914, 90
Cal.App.4th 944, review denied. Criminal Law  1482

Rebuttable presumption that required immigration advisements were not given to a defendant, arising when the
record is silent as to whether such advisements were given, places upon the state the burden of proving by a
preponderance of the evidence the nonexistence of the presumed fact, that is, that the required advisements
were given. People v. Dubon (App. 2 Dist. 2001) 108 Cal.Rptr.2d 914, 90 Cal.App.4th 944, review denied.
Criminal Law  1144.4

Generally, three requirements must be met before coram nobis writ is issued: (1) petitioner has shown that some
fact existed which, without fault of his own, was not presented to court at trial on merits, and which if presented
would have prevented rendition of judgment; (2) petitioner has shown that newly discovered evidence does not
go to merits of issues tried; and (3) petitioner has shown that facts upon which he relies were not known to him
and could not in exercise of due diligence have been discovered by him at any time substantially earlier than
time of his motion for writ. People v. Gontiz (App. 3 Dist. 1997) 68 Cal.Rptr.2d 786, 58 Cal.App.4th 1309, as
modified, review denied. Criminal Law  1412

Noncitizen defendant was entitled to vacation of guilty pleas for trial court's failure to inform defendant that
possible consequence of his pleas would be future exclusion from admission into United States; defendant was
not required to show that he would not have entered pleas had he been properly admonished. People v. Gontiz
(App. 3 Dist. 1997) 68 Cal.Rptr.2d 786, 58 Cal.App.4th 1309, as modified, review denied. Criminal Law 
1481

11.  —  —  Sufficiency of evidence, failure to be advised

Minute order indicating that noncitizen defendant was "advised of possible effects of plea on any
alien/citizenship" was insufficient to show that defendant was advised of all three possible immigration
consequences before entering guilty plea to drug offense. People v. Castro-Vasquez (App. 2 Dist. 2007) 56
Cal.Rptr.3d 406, 148 Cal.App.4th 1240. Criminal Law  273.1(5)

Noncitizen defendant was entitled to a new hearing on his motions to vacate two 1985 convictions based on
failure to be advised of the immigration consequences of his guilty pleas, where material before the Court of
Appeal, but not presented to the trial court, supported defendant's explanation that he was not previously aware
of the immigration consequences. People v. Totari (App. 6 Dist. 2003) 4 Cal.Rptr.3d 613, 111 Cal.App.4th
1202, modified on denial of rehearing. Criminal Law  1586; Criminal Law  1655(3)

Minute order of entry of defendant's plea of nolo contendere to sale or transportation of marijuana, indicating
that defendant was advised of consequences of his plea on any "alien/citizenship/probation/parole status[,]"
without more, was insufficient to establish a record that defendant received complete and accurate advisement
of immigration consequences of his plea, where defendant was subject to deportation, but minute order did not
specify that defendant was advised his conviction could result in deportation. People v. Dubon (App. 2 Dist.



2001) 108 Cal.Rptr.2d 914, 90 Cal.App.4th 944, review denied. Criminal Law  273.1(4)

Minute order of entry of defendant's plea of nolo contendere to sale or transportation of marijuana, indicating
that defendant was advised of consequences of his plea on any "alien/citizenship/probation/parole status[,]"
together with plea judge's testimony concerning his standard practice in accepting pleas, sufficiently rebutted
statutory presumption of nonadvisement; minute order indicated that at least some advisements were given,
judge testified that his practice was to personally advise defendants of immigration consequences in each case
and attempt to ensure each defendant understood what was transpiring, and judge's regular litany correctly
addressed all required advisements. People v. Dubon (App. 2 Dist. 2001) 108 Cal.Rptr.2d 914, 90 Cal.App.4th
944, review denied. Criminal Law  273.1(4)

Plea judge's failure, at hearing on defendant's petition for writ of error coram nobis based on judge's failure
properly to advise him of immigration consequences of his plea of nolo contendere, to recall exact wording of
applicable statute with respect to presumptive effect of absence of a record did not compel finding that he failed
to give defendant proper advisements. People v. Dubon (App. 2 Dist. 2001) 108 Cal.Rptr.2d 914, 90
Cal.App.4th 944, review denied. Criminal Law  1482

Trial court properly weighed testimony of plea judge against that of petitioner for writ of error coram nobis, in
determining whether state had rebutted statutory presumption that petitioner had not been advised of
immigration consequences of his entry of plea of nolo contendere. People v. Dubon (App. 2 Dist. 2001) 108
Cal.Rptr.2d 914, 90 Cal.App.4th 944, review denied. Criminal Law  1482

Alien who was a lawful permanent resident failed to establish that he would not have pleaded guilty to
possession of drugs for sale if his attorney had informed him of deportation and that allegedly erroneous advice
about immigration consequences of plea prejudiced him; even though the alien consistently maintained his
innocence, he failed to explain how the evidence might have exonerated him and benefitted from the plea
agreement.(Per Justice Werdegar with the Chief Justice and one Justice concurring and three Justices
concurring in the result.) In re Resendiz (2001) 105 Cal.Rptr.2d 431, 25 Cal.4th 230, 19 P.3d 1171, rehearing
denied. Criminal Law  1920

A petitioner's assertion that he would not have pled guilty if given competent advice by his attorney must be
corroborated independently by objective evidence.(Per Justice Werdegar with the Chief Justice and one Justice
concurring and three Justices concurring in the result.) In re Resendiz (2001) 105 Cal.Rptr.2d 431, 25 Cal.4th
230, 19 P.3d 1171, rehearing denied. Criminal Law  1920

Defendant demonstrated he may have faced immigration consequences from his no-contest plea to the felony of
unlawful driving or taking of a vehicle without the owner's consent, as required to vacate the plea based on an
allegedly incomplete advisement of immigration consequences, where state impliedly conceded that defendant
faced "immigration problems," and defendant's criminal history put him at risk, as a matter of law, of being
excluded from readmission to the United States. People v. Superior Court (Zamudio) (2000) 96 Cal.Rptr.2d
463, 23 Cal.4th 183, 999 P.2d 686, as modified. Criminal Law  273.1(4)

Defendant who sought to withdraw guilty plea to first-degree burglary charge because of lack of advisement on
possible adverse immigration consequences failed to make required threshold showing by clear and convincing
evidence that he was not a United States citizen; defendant merely submitted his declaration that until speaking
with his attorney he believed he was a naturalized citizen of United States, along with attorney's declaration that
defendant was a Cambodian national, and defendant submitted no documentary evidence to support those
claims. People v. Suon (App. 5 Dist. 1999) 90 Cal.Rptr.2d 1, 76 Cal.App.4th 1. Criminal Law  274(3.1)

Defendant's declaration, on motion to withdraw no contest plea to multiple counts of animal cruelty, that he was
Canadian citizen who had been in United States as legal resident since age two was insufficient to show that
trial court erred in not advising him of possible adverse immigration consequences of plea; defendant was also
required to offer evidence that he was subject to deportation, exclusion, or denial of naturalization as result of
plea. People v. Shaw (App. 5 Dist. 1998) 74 Cal.Rptr.2d 915, 64 Cal.App.4th 492, rehearing denied, review



denied. Criminal Law  275.5(4)

Defendant who, on motion to withdraw guilty or no contest plea, merely shows he is noncitizen does not
demonstrate that trial court erred in not advising of possible adverse immigration consequences of plea;
defendant must also offer evidence that adverse immigration consequences were possible. People v. Shaw (App.
5 Dist. 1998) 74 Cal.Rptr.2d 915, 64 Cal.App.4th 492, rehearing denied, review denied. Criminal Law 
274(3.1); Criminal Law  275.5(4)

12. Time to file motion to vacate

A motion to vacate a plea of guilty or nolo contendere based on an allegedly inadequate advisement concerning
defendant's status as an alien and the immigration consequences of the plea is timely if brought within a
reasonable time after the conviction actually "may have" such consequences. People v. Superior Court
(Zamudio) (2000) 96 Cal.Rptr.2d 463, 23 Cal.4th 183, 999 P.2d 686, as modified. Criminal Law  274(9);
Criminal Law  275.5(3)

Time for defendant to file motion to vacate guilty plea, on ground that he had not been advised of all the
possible immigration consequences, did not accrue until defendant was made aware of immigration charges
against him following his release from state prison. People v. Gontiz (App. 3 Dist. 1997) 68 Cal.Rptr.2d 786, 58
Cal.App.4th 1309, as modified, review denied. Criminal Law  1586

13. Form of advisement

A defendant who faces adverse immigration consequences as a result of a conviction may have his judgment
vacated and be permitted to withdraw a plea of guilty or nolo contendere, if the defendant demonstrates that (1)
the court taking the plea failed to advise the defendant of the immigration consequences as provided by statute,
(2) as a consequence of conviction, the defendant actually faces one or more of the statutorily specified
immigration consequences, and (3) the defendant was prejudiced by the court's failure to provide complete
advisements. People v. Chien (App. 6 Dist. 2008) 72 Cal.Rptr.3d 448, 159 Cal.App.4th 1283, review denied.
Criminal Law  273.1(4); Criminal Law  275.3

Under statute requiring noncitizen defendant pleading guilty or nolo contendere to be advised of three possible
immigration consequences of plea, advisement need not be in the statutory language, and substantial
compliance is all that is required, as long as the defendant is specifically advised of all three separate
immigration consequences of his plea. People v. Castro-Vasquez (App. 2 Dist. 2007) 56 Cal.Rptr.3d 406, 148
Cal.App.4th 1240. Criminal Law  273.1(4); Criminal Law  275.3

Assertion in motion to vacate judgment that defendant "hastily signed" plea form, which advised him of specific
immigration consequences by pleading guilty or no contest, that he simply followed instructions of his attorney
to sign form, and that attorney promised him he would not be deported was negated by defendant's testimony at
plea hearing that he read, initialed, and understood form, and his admission that no promises were made to him
that were not on the record, and thus, guilty plea to attempted carjacking was not involuntary. People v.
Gutierrez (App. 2 Dist. 2003) 130 Cal.Rptr.2d 429, 106 Cal.App.4th 169. Criminal Law  273.1(4)

A defendant, to obtain relief from a plea of guilty or nolo contendere based on an allegedly inadequate
advisement concerning defendant's status as an alien and the immigration consequences of the plea, must show
that defendant was prejudiced by any failure of the court to provide a complete advisement; disapproving
People v. Gontiz, 58 Cal.App.4th 1309, 68 Cal.Rptr.2d 786, People v. Guzman, 116 Cal.App.3d 186, 172
Cal.Rptr. 34, and People v. Borja, 125 Cal.App.3d 758, 178 Cal.Rptr. 287. People v. Superior Court (Zamudio)
(2000) 96 Cal.Rptr.2d 463, 23 Cal.4th 183, 999 P.2d 686, as modified. Criminal Law  1167(5)

Statutorily required advisement of the possible immigration consequences of a plea need not be oral. People v.
Ramirez (App. 5 Dist. 1999) 83 Cal.Rptr.2d 882, 71 Cal.App.4th 519. Criminal Law  273.1(4)

14. Habeas corpus



Proceeding in which defendant, who had been convicted of driving under the influence (DUI) following entry
of guilty plea, moved to vacate and for writ of error coram nobis after learning that plea could have immigration
consequences, alleging that his trial counsel had failed to investigate and advise him of immigration
consequences, was in the nature of habeas corpus, so that defendant could not appeal denial of relief; claim was
based entirely on counsel's alleged ineffective representation, and did not include claim that defendant did not
understand standard warning of possible immigration consequences court had given. People v. Gallardo (App. 1
Dist. 2000) 92 Cal.Rptr.2d 161, 77 Cal.App.4th 971, as modified, modified on denial of rehearing, review
denied. Habeas Corpus  666; Habeas Corpus  814

15. New hearing

Noncitizen defendant was entitled to a new hearing on his motions to vacate two 1985 convictions based on
failure to be advised of the immigration consequences of his guilty pleas, where material before the Court of
Appeal, but not presented to the trial court, supported defendant's explanation that he was not previously aware
of the immigration consequences. People v. Totari (App. 6 Dist. 2003) 4 Cal.Rptr.3d 613, 111 Cal.App.4th
1202, modified on denial of rehearing. Criminal Law  1586; Criminal Law  1655(3)

16. After-the-fact advisements or warnings

Defendant's signing, in the course of a prosecution in 1997, of an accurate plea and waiver form did not correct,
nunc pro tunc, the allegedly incomplete advisement for his no-contest plea in a prosecution in 1992, which
failed to warn defendant that the 1992 conviction might result in the immigration consequence of his being
excluded from readmission to the United States. People v. Superior Court (Zamudio) (2000) 96 Cal.Rptr.2d
463, 23 Cal.4th 183, 999 P.2d 686, as modified. Criminal Law  273.1(4)

17. Laches

Defendant's contention that trial court's advisement of immigration consequences of his no-contest plea in 1992
failed to warn him that he could be denied readmission to the United States was not untimely, though defendant
did not seek to vacate the plea until he had been sentenced for a subsequent offense in 1997, where advisement
and 1992 plea occurred at same hearing and defendant's criminal history was worse in 1997 than it was in 1992,
so that defendant was more likely to face immigration consequences. People v. Superior Court (Zamudio)
(2000) 96 Cal.Rptr.2d 463, 23 Cal.4th 183, 999 P.2d 686, as modified. Criminal Law  274(9)

The immigration advisements that defendant received in a 1990 case could not be regarded as making defendant
aware of the immigration consequences of his no-contest plea in another case in 1992, for purposes of
determining whether laches barred defendant from contending that the trial court's advisement in the 1992 case
was inadequate. People v. Superior Court (Zamudio) (2000) 96 Cal.Rptr.2d 463, 23 Cal.4th 183, 999 P.2d 686,
as modified. Criminal Law  274(9)

18. Admissibility of evidence

Trial court did not abuse its discretion by refusing state's request to hear live testimony regarding the
immigration consequences faced by defendant and regarding when defendant acquired knowledge of those
consequences, for purposes of defendant's motion to vacate his no-contest plea based on inadequate advisement
concerning his status as alien, even assuming defendant was required to make a factual showing on those
matters, where state had not disputed that defendant faced potential immigration consequences. People v.
Superior Court (Zamudio) (2000) 96 Cal.Rptr.2d 463, 23 Cal.4th 183, 999 P.2d 686, as modified. Criminal Law

 274(1)

19. Questions of fact

Whether defendant was prejudiced by the trial court's incomplete advisements regarding the immigration
consequences of his no-contest plea was a factual question, appropriate for decision by the trial court in the first
instance. People v. Superior Court (Zamudio) (2000) 96 Cal.Rptr.2d 463, 23 Cal.4th 183, 999 P.2d 686, as



modified. Criminal Law  737(1)

20. Presumptions

Legislature did not specify that statutory presumption arising out of a record silent as to whether a defendant
entering a plea of guilty or nolo contendere was advised of the immigration consequences of such plea, namely,
that defendant was not so advised, is conclusive; thus, the presumption is rebuttable. People v. Dubon (App. 2
Dist. 2001) 108 Cal.Rptr.2d 914, 90 Cal.App.4th 944, review denied. Criminal Law  1144.4

21. Standard of review

A trial court's ruling denying a motion to vacate judgment on the basis of failure to advise the defendant of the
immigration consequences of his plea is reviewed for abuse of discretion. People v. Chien (App. 6 Dist. 2008)
72 Cal.Rptr.3d 448, 159 Cal.App.4th 1283, review denied. Criminal Law  1149

The appellate court reviews for abuse of discretion the trial court's denial of a noncitizen defendant's motion to
vacate judgment on plea of guilty or nolo contendere for failure to be advised of possible immigration
consequences of plea. People v. Castro-Vasquez (App. 2 Dist. 2007) 56 Cal.Rptr.3d 406, 148 Cal.App.4th 1240.
Criminal Law  1149

The Court of Appeal reviews for abuse of discretion the superior court's finding on whether a defendant met the
burden of proving reasonable diligence in bringing an untimely motion to withdraw a guilty plea on the ground
that he was not advised on the immigration consequences of the plea. People v. Totari (App. 6 Dist. 2003) 4
Cal.Rptr.3d 613, 111 Cal.App.4th 1202, modified on denial of rehearing. Criminal Law  1149

In determining whether a defendant would have accepted or rejected a plea offer, a court should consider the
question of accurate communication of the offer to the defendant; the advice, if any, given by counsel; the
disparity between the terms of the proposed plea bargain and the probable consequences of proceeding to trial,
as viewed at the time of the offer; and an indication by the defendant that he or she was amenable to negotiating
a plea bargain.(Per Justice Werdegar with the Chief Justice and one Justice concurring and three Justices
concurring in the result.) In re Resendiz (2001) 105 Cal.Rptr.2d 431, 25 Cal.4th 230, 19 P.3d 1171, rehearing
denied. Criminal Law  273.1(2)

Trial court's ruling granting defendant's motion to vacate his no-contest plea based on an incomplete advisement
concerning his status as an alien and the immigration consequences of his plea would be reviewed for abuse of
discretion. People v. Superior Court (Zamudio) (2000) 96 Cal.Rptr.2d 463, 23 Cal.4th 183, 999 P.2d 686, as
modified. Criminal Law  1149

22. Scope of review

The Court of Appeal reviews for abuse of discretion the superior court's finding on whether a defendant met the
burden of proving reasonable diligence in bringing an untimely motion to withdraw a guilty plea on the ground
that he was not advised on the immigration consequences of the plea. People v. Totari (App. 6 Dist. 2003) 4
Cal.Rptr.3d 613, 111 Cal.App.4th 1202, modified on denial of rehearing. Criminal Law  1149

In determining whether or not a defendant who has pled guilty would have insisted on proceeding to trial had he
received competent advice, an appellate court also may consider the probable outcome of any trial, to the extent
that may be discerned.(Per Justice Werdegar with the Chief Justice and one Justice concurring and three
Justices concurring in the result.) In re Resendiz (2001) 105 Cal.Rptr.2d 431, 25 Cal.4th 230, 19 P.3d 1171,
rehearing denied. Criminal Law  1920

Even if it was raised for first time on appeal, state's theory that trial court's ruling granting defendant's motion to
vacate his no-contest plea based on incomplete advisement concerning his status as alien and immigration
consequences of his plea implicated state constitutional provision limiting the setting aside of judgments if
defendant was not required to show prejudice, raised a purely legal issue, and thus, appellate court had
discretion to consider the issue. People v. Superior Court (Zamudio) (2000) 96 Cal.Rptr.2d 463, 23 Cal.4th 183,



999 P.2d 686, as modified. Criminal Law  1134.37

23. Assistance of counsel

Statutory advisement about the immigration consequences of a guilty plea, including deportation, does not bar
claim of ineffective assistance of counsel based on erroneous advice about the adverse immigration
consequences of a guilty plea; a valid advisement does not mean that the alien received effective assistance of
counsel in evaluating or responding to the advisement. In re Resendiz (2001) 105 Cal.Rptr.2d 431, 25 Cal.4th
230, 19 P.3d 1171, rehearing denied. Criminal Law  1920

The collateral nature of immigration consequences of a guilty plea is not a per se bar to an ineffective assistance
of counsel claim based on counsel's erroneous advice about the adverse immigration consequences of a guilty
plea. In re Resendiz (2001) 105 Cal.Rptr.2d 431, 25 Cal.4th 230, 19 P.3d 1171, rehearing denied. Criminal Law

 1920

Defense counsel has far greater duties toward the defendant than has the court taking a guilty plea. In re
Resendiz (2001) 105 Cal.Rptr.2d 431, 25 Cal.4th 230, 19 P.3d 1171, rehearing denied. Criminal Law  1920

Effective counsel has a general duty to conduct a reasonable investigation of the case enabling counsel to make
informed decisions about how best to represent the client. In re Resendiz (2001) 105 Cal.Rptr.2d 431, 25
Cal.4th 230, 19 P.3d 1171, rehearing denied. Criminal Law  1891

24. Record

Minute order of entry of defendant's plea of nolo contendere to sale or transportation of marijuana, indicating
that defendant was advised of consequences of his plea on any "alien/citizenship/probation/parole status[,]"
qualified as a "record" for purposes of state's attempt to rebut presumption that defendant was not so advised,
which presumption arose due to absence of reporter's transcript some 12 years after defendant entered his plea.
People v. Dubon (App. 2 Dist. 2001) 108 Cal.Rptr.2d 914, 90 Cal.App.4th 944, review denied. Criminal Law

 1144.4

25. Waiver

Defendant waived claim on direct appeal that "exclusion from admission to the United States," in statute
requiring advisement of immigration consequences prior to accepting guilty plea, contained three components,
namely, re-entry, rescission of resident status, and ineligibility to adjust one's status, and therefore that trial
court was required to address each component, before accepting guilty plea to attempted carjacking, where he
failed to cite any legal authority for such proposition. People v. Gutierrez (App. 2 Dist. 2003) 130 Cal.Rptr.2d
429, 106 Cal.App.4th 169. Criminal Law  1130(5)

Even assuming prosecutor's use of phrase "denied entry," rather than statutory phrase "exclusion from
admission to United States," did not substantially comply with statute requiring trial court to advise defendant
of distinct immigration consequences prior to accepting guilty plea, any such error was cured when defendant
executed written waiver that recited statute verbatim. People v. Gutierrez (App. 2 Dist. 2003) 130 Cal.Rptr.2d
429, 106 Cal.App.4th 169. Criminal Law  273.1(4)

§ 1017. Place, form, and entry of plea 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Every plea must be made in open court and, may be oral or in writing, shall be entered upon the minutes of the
court, and shall be taken down in shorthand by the official reporter if one is present.  All pleas of guilty or nolo
contendere to misdemeanors or felonies shall be oral or in writing.  The plea, whether oral or in writing, shall be
in substantially the following form:



1. If the defendant plead guilty: "The defendant pleads that he or she is guilty of the offense charged."

2. If he or she plead not guilty: "The defendant pleads that he or she is not guilty of the offense charged."

3. If he or she plead a former conviction or acquittal: "The defendant pleads that he or she has already been
convicted (or acquitted) of the offense charged, by the judgment of the court of __________ (naming it),
rendered at __________ (naming the place), on the __________ day of __________."

4. If he or she plead once in jeopardy: "The defendant pleads that he or she has been once in jeopardy for the
offense charged (specifying the time, place, and court)."

5. If he or she plead not guilty by reason of insanity: "The defendant pleads that he or she is not guilty of the
offense charged because he or she was insane at the time that he or she is alleged to have committed the
unlawful act."

CREDIT(S)
(Enacted 1872.  Amended by Code Am.1880, c. 118, p. 44, § 3; Stats.1927, c. 677, p. 1149, § 2; Stats.1933, c.
763, p. 2023, § 3; Stats.1951, c. 1674, p. 3843, § 82; Stats.1990, c. 632 (A.B.125), § 2.)

Historical Notes

Historical And Statutory Notes

2008 Main Volume
As enacted in 1872, the section read:
"Every plea must be oral, and entered upon the minutes of the Court in substantially the following form:
"1. If the defendant plead guilty, "The defendant pleads that he is guilty of the offense charged in this

indictment.'
"2. If he plead not guilty, "The defendant pleads that he is not guilty of the offense charged in this

indictment.'
"3. If he plead a former conviction or acquittal, "The defendant pleads that he has already been

convicted (or acquitted) of the offense charged in this indictment, by the judgment of the Court of
__________ (naming it), rendered at __________ (naming the place, on the __________ day of
__________.'"

The 1880 amendment, in subds. 1, 2, and 3, deleted the phrase "in this indictment".  The amendment
added subd. 4.

The 1927 amendment added subd. 5.
The 1933 amendment added to the introductory paragraph "but shall not be taken down in shorthand by

the official reporter unless so ordered by the court".
The 1951 amendment, in the introductory paragraph, deleted the addition of 1933 and changed the

introductory paragraph to provide that every plea must "be made in open court and may" be oral "or
in writing," and "must be" entered upon the minutes of the court "and must be taken down in
shorthand by the official reporter if there is one present.  The plea, whether oral or in writing, must
be" in substantially the following form.

The 1990 amendment, in the introductory paragraph, rewrote the first sentence, inserted a sentence
requiring all pleas of guilty or nolo contendere to misdemeanors or felonies to be oral or in writing,
and substituted "shall" for "must" in the introductory clause to the subdivisions; and inserted
references to the female gender.

2008 Main Volume
Derivation: Stats.1851, c. 29, p. 244, §§ 299, 300.

Research References



Cross References

Double jeopardy prohibited, see Const. Art. 1, § 15.
Felonies, definition and penalties, see Penal Code §§ 17 and 18.
Misdemeanors, definition and penalties, see Penal Code §§ 17, 19 and 19.2.
Plea by corporation, see Penal Code § 1396.
Plea of not guilty, evidence admissible, see Penal Code § 1020.
Plea to misdemeanor in inferior court, see Penal Code § 1429.
Time to plead, see Penal Code §§ 1003, 1007.
Words and phrases, "misdemeanor", see Penal Code § 691.

Law Review And Journal Commentaries

Appellate review of procedural errors in criminal proceedings, failure to plead. Gregory S. Stout, 43
Cal.L.Rev. 402 (1955).

Criminal discovery and the alibi defense.  A plea for a statute requiring advance notice that alibi will
be relied upon as specific defense.  L. C. Waddington, 37 Los Angeles B.Bull. 7 (1961).

Criminal practice in municipal court, how to plead guilty.  Evelle J. Younger, 29 Los Angeles
B.Bull. 17 (1953).

Law of insanity as a defense in criminal law. 27 S.Cal.L.Rev. 188 (1954).
Pretrial inspection and discovery.  Joseph L. Carr and Robert Lederman, 34 Cal.St.B.J. 23 (1959).
Review of Selected 1990 California Legislation.  22 Pac.L.J. 509 (1991).

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §§192, 271, 316, 337, 1818, 2133, 2134, 2135, 2136, 2137,
2139, 2140, 2141

Cal Jur 3d Crim L §§2340, 2826, 2827
Acquittal or conviction in state court as bar to federal prosecution based on same act or transaction.

18 ALR Fed 393.

Notes Of Decisions

Autrefois convict 6
Construction and application 2
Defective plea, former jeopardy 8
Former jeopardy 7-10

Former jeopardy - In general 7
Former jeopardy - Defective plea 8
Former jeopardy - Sufficiency of plea 9
Former jeopardy - Waiver of defense 10

Necessity for plea 11
Plea of guilty 4
Plea of not guilty 5
Presentation of plea 12
Purpose 3
Record of plea 13
Sufficiency of plea, former jeopardy 9
Validity 1
Waiver of defense, former jeopardy 10

1. Validity



This section is not unconstitutional on ground of depriving defendant of due process of law. People v. Ming
(1945) 164 P.2d 487, 27 Cal.2d 443; People v. Crowder (1945) 158 P.2d 988, 69 Cal.App.2d 304.

The validity of this section had been sufficiently considered in earlier cases. People v. Dias (1930) 210 Cal.
495, 292 P. 459.

Requiring defendant to plead and go to trial under form of procedure prescribed by § 1016 et seq., authorizing,
in addition to other pleas, the plea of not guilty by reason of insanity, did not violate Const. Art. 1, § 7
(repealed; see, now, Const. Art. 1, § 16), which guaranteed right of trial by jury or deny due process or equal
protection. People v. Hickman (1928) 204 Cal. 470, 268 P. 909, appeal not allowed 204 Cal. 470, 270 P. 1117.

2. Construction and application

Person is "insane", within meaning of term "insanity" in this section, if at time overt act was committed he was
suffering from such defect in reason, from disease of mind, as not to know nature and quality of act he was
doing, or if he did know it, that he did not know he was doing what was wrong. People v. Field (App. 2 Dist.
1951) 108 Cal.App.2d 496, 238 P.2d 1052.

The accused in addition to plea of not guilty may interpose pleas of former conviction or acquittal, once in
jeopardy or not guilty by reason of insanity. People v. Chapman (App. 1 Dist. 1947) 81 Cal.App.2d 857, 185
P.2d 424.

Court must endeavor to reconcile changes in §§ 1016, 1017 and 1026 as to plea of not guilty by reason of
insanity with older procedural provisions not expressly affected, implied repeal not being favored. People v.
Leong Fook (1928) 206 Cal. 64, 273 P. 779. Criminal Law  15

Plea of former jeopardy in prosecution for maintaining a common nuisance is not by § 654, made available to
defendant because he has been convicted of unlawful possession of intoxicating liquors, and same testimony
which was used to prove the former offense is employed to in part establish the offense of maintaining the
common nuisance; such crimes being different offenses, and Const. Art. 1, § 13 (repealed; see, now, Const. Art.
1, § 15), and subd. 3 of this section guaranteeing defendant only against double jeopardy for same offense.
People v. Mehra (App. 3 Dist. 1925) 73 Cal.App. 162, 238 P. 802. Double Jeopardy  139.1

Under Const. Art. 1, § 13 (repealed; see, now, Const. Art. 1, § 15), which provided that a person shall not be
twice placed in jeopardy for the same offense, it was the identity of the offense or crime charged, and not of the
act, which determined whether a subsequent prosecution was double jeopardy; the word "offense" under this
provision and under subd. 3 of this section meaning crime, not the act or transaction in which the crime was
committed. People v. Brannon (App. 2 Dist. 1924) 70 Cal.App. 225, 233 P. 88. Double Jeopardy  132.1

3. Purpose

Purpose of "once in jeopardy" statute is to prevent state, with all of its resources and power, from making
repeated attempts to convict individual for alleged offense, thereby subjecting individual to embarrassment,
expense and ordeal and compelling him to live in continuing state of anxiety and insecurity, as well as to
prevent state from honing its trial strategies and perfecting its evidence through successive attempts at
conviction. People v. Thomas (App. 2 Dist. 1994) 31 Cal.Rptr.2d 170, 25 Cal.App.4th 921, rehearing denied,
review denied. Double Jeopardy  5.1

4. Plea of guilty

"Waiver of constitutional rights" form which did not provide express and unequivocal plea of guilty but rather
indicated that defendant desired to plead guilty was sufficient to establish actual plea of guilty. In re Moss
(App. 2 Dist. 1985) 221 Cal.Rptr. 645, 175 Cal.App.3d 913. Criminal Law  273(4.1)

A defendant's expression of guilt to constitute a "plea of guilty" must be made in response to question by court
as to how defendant pleads and must be couched in language indicating that defendant is formally making a
plea rather than merely making an informal and spontaneous statement as to his guilt. People v. Sturdy (App. 1



Dist. 1965) 45 Cal.Rptr. 203, 235 Cal.App.2d 306. Criminal Law  273(4.1)

Where the attorney for accused stated the plea was guilty, before accused could reply through the interpreter,
but accused himself thereafter stated he had been guilty all the time, the statement of accused was sufficiently
explicit to be a plea of guilty. People v. Manriquez (1922) 188 Cal. 602, 206 P. 63. Criminal Law  273(5)

Where § 1192, declares that upon a plea of guilty of a crime divided into degrees the court must, before passing
sentence, determine the degree; and where to an information charging burglary in general terms so as to include
both degrees defendant pleaded guilty of burglary in the first degree, no substantial right of defendant was
invaded by the court's failure to determine the degree of the offense, as required by § 1192. Ex parte Haase
(App. 3 Dist. 1907) 5 Cal.App. 541, 90 P. 946. Burglary  10; Sentencing And Punishment  408

If the defendant pleas "guilty of the offense as charged in the indictment," and the indictment charges the
offense of petit larceny committed after a previous conviction for petit larceny, the plea confesses the offense
charged, which includes the previous conviction, and the defendant must be sentenced for a felony. People v.
Delany (1874) 49 Cal. 394. Sentencing And Punishment  1373

5. Plea of not guilty

Where counsel failed to object at trial to failure to arraign defendants on amended information and there was no
arraignment or plea but case was tried as if a not guilty plea had been entered, no miscarriage of justice resulted
from the procedural error. People v. Grigsby (App. 5 Dist. 1969) 80 Cal.Rptr. 294, 275 Cal.App.2d 767.
Criminal Law  1186.4(1)

Record stating that "defendant was asked if he was ready to enter a plea, and he stated that his plea was not
guilty," was sufficient, as against contention that it does not appear that defendant was asked by the court, or by
the clerk or district attorney under its direction, whether he pleaded guilty or not guilty, as provided by § 988; it
being presumed, in the absence of a showing to the contrary, that the official duty was performed, and that there
was no departure from the accustomed proceeding. People v. Airola (App. 3 Dist. 1920) 46 Cal.App. 79, 188 P.
817. Criminal Law  1144.4

A plea of defense, entered on the minutes, reciting that "defendant thereupon interposes a plea of not guilty as
stated in the information," is sufficient. People v. Wallace (1894) 101 Cal. 281, 35 P. 862. Criminal Law 
300

6. Autrefois convict

A plea of autrefois convict is insufficient which fails to aver that the judgment pleaded in bar is unreversed and
continues in full force and effect. U.S. v. Olsen, N.D.Cal.1893, 57 F. 579. Criminal Law  290; Criminal
Law  292(1)

7. Former jeopardy — In general

Jeopardy which amounted merely to limitation upon punishment, and which was based entirely upon court's
own records in same case, is not required to be pleaded specially. Application of Ferguson (App. 2 Dist. 1965)
43 Cal.Rptr. 325, 233 Cal.App.2d 79. Criminal Law  290

The court acted within the jurisdiction vested in it in ruling on defendant's motion to dismiss on ground that
defendant had been once in jeopardy, even if court proceeded on erroneous concept of law as to sufficiency of
facts presented to it to sustain plea. People v. Superior Court In and For Los Angeles County (App. 2 Dist.
1963) 31 Cal.Rptr. 710, 217 Cal.App.2d 517. Criminal Law  296

Where information charged defendant with willfully driving automobile while under influence of intoxicating
liquor and in an unlawful manner proximately causing bodily injury to the named individual and it was apparent
that there was reasonable and probable cause to hold defendant to answer, court erred in granting defendant's
motion to dismiss indictment on ground that he had already been convicted of reckless driving based upon the
same act which furnished foundation of present information. People v. Martinson (App. 3 Dist. 1960) 3



Cal.Rptr. 449, 179 Cal.App.2d 164. Indictment And Information  144.1(1)

Supreme court would not disturb trial court's ruling that plea of once in jeopardy substantially complied with
provisions of this section, in absence of either party's being misled or injured by ruling. People v. Herbert
(1936) 6 Cal.2d 541, 58 P.2d 909. Criminal Law  1167(5)

Bar to information on ground that accused was previously placed in jeopardy for same offense must be raised
by special plea and not by motion to strike, and when so raised becomes fact issue for jury. People v. Frank
(App. 2 Dist. 1933) 134 Cal.App. 211, 25 P.2d 486. Criminal Law  290; Indictment And Information 
137(1)

Plea of former jeopardy must specify date, place, and court wherein defendant was subjected to former
jeopardy. People v. Hudson (App. 2 Dist. 1928) 92 Cal.App. 593, 268 P. 687. Criminal Law  292(1)

Defendant's special plea of once in jeopardy did not constitute mere reference to charge of prior conviction,
made in information, where he denied charge of prior conviction, and affirmatively pleaded that he had been
once in jeopardy, and later withdrew his denial of a former conviction, and admitted that he had suffered such a
conviction. People v. Moronati (App. 2 Dist. 1924) 70 Cal.App. 17, 232 P. 991. Criminal Law  292(1)

The defenses of former acquittal or former jeopardy must be presented by plea and may not be presented by
motion to set aside the indictment or by motion in arrest of judgment. People v. Strickler (1914) 167 Cal. 627,
140 P. 270. Indictment And Information  137(1)

8.  —  —  Defective plea, former jeopardy

Striking of defendants' pleas of former jeopardy with respect to charge of escape was proper where no evidence
was offered to support them and pleas failed to include all elements set forth in this section. People v. Mason
(App. 3 Dist. 1962) 19 Cal.Rptr. 240, 200 Cal.App.2d 282. Criminal Law  293

Where plea of former jeopardy was defective, statement of trial court that there was no plea of once in jeopardy
before the court, was a sufficient determination that defense of former jeopardy as pleaded was insufficient as a
matter of law. People v. Blau (App. 2 Dist. 1956) 140 Cal.App.2d 193, 294 P.2d 1047, certiorari denied 77
S.Ct. 58, 352 U.S. 837, 1 L.Ed.2d 55. Criminal Law  296

A plea of former jeopardy, failing to state where the judgment of conviction was rendered, as required by subd.
3, was fatally defective. People v. Solani (App. 1907) 6 Cal.App. 103, 91 P. 654. Criminal Law  292(1)

9.  —  —  Sufficiency of plea, former jeopardy

Where defendant's pleas, as entered on the minutes (though his counsel offered written pleas which were much
fuller), were: "First, defendant pleads not guilty of the offense charged; second, a former acquittal; third, once
in jeopardy"; the two latter pleas were insufficient. People v. O'Leary (1888) 22 P. 24, 3 Cal.Unrep. 102; People
v. O'Leary (1888) 18 P. 856, 77 Cal. 30.

If this section is not substantially followed, the plea of once in jeopardy is ineffectual. Ex parte Burns (App. 1
Dist. 1947) 78 Cal.App.2d 294, 177 P.2d 649. Double Jeopardy  201

Record merely showing pleas of "once in jeopardy" and "not guilty by reason of former acquittal" was
insufficient. People v. Rogers (App. 2 Dist. 1931) 112 Cal.App. 615, 297 P. 924. Criminal Law  292(1)

Defendant's plea of once in jeopardy was insufficient in view of subd. 4 of this section, where plea as entered
failed to show when or where or by action of what court defendant was put in "former jeopardy." People v.
Moronati (App. 2 Dist. 1924) 70 Cal.App. 17, 232 P. 991. Criminal Law  292(1)

That defendant in pleading former jeopardy substantially followed the form prescribed by subd. 4, but, instead
of specifying simply the time, place, and the court, set forth all the facts in any way relating to the plea, did not
vitiate the plea. People v. Disperati (App. 1909) 11 Cal.App. 469, 105 P. 617. Criminal Law  292(1)



10.  —  —  Waiver of defense, former jeopardy

Merits of appealing defendant's contention that mistrial had been erroneously granted in first trial following
foreman's indication that jury was unable to reach verdict would not be considered, in view of failure of
defendant to interpose plea of double jeopardy in accordance with this section at second trial. People v.
Fairchild (App. 1 Dist. 1967) 62 Cal.Rptr. 535, 254 Cal.App.2d 831, certiorari denied 88 S.Ct. 1861, 391 U.S.
955, 20 L.Ed.2d 870. Criminal Law  1028

Plea of guilty constituted a waiver of any defense of "once in jeopardy". People v. Venturi (App. 1 Dist. 1961)
16 Cal.Rptr. 505, 196 Cal.App.2d 244. Double Jeopardy  202

Plea of once in jeopardy must be raised as a special defense or it is waived, and since it may be waived it is not
jurisdictional. People v. Martinson (App. 3 Dist. 1960) 3 Cal.Rptr. 449, 179 Cal.App.2d 164. Double Jeopardy

 201

Failure to interpose plea of once in jeopardy in trial court effects a waiver of same and hence cannot be raised
and considered upon appeal for the first time. People v. Garcia (App. 1958) 166 Cal.App.2d 141, 333 P.2d 69.
Criminal Law  1031(4)

Where minute order of court showed that defendants entered pleas of not guilty by reason of once in jeopardy
and of prior acquittal, even though minutes did not show that defendants named court, place and time of former
trial, this section was substantially followed and defendants did not waive right to urge question of double
jeopardy. Gomez v. Superior Court In and For Mendocino County (1958) 50 Cal.2d 640, 328 P.2d 976.
Criminal Law  292(1)

Defense of once in jeopardy is a special defense which must be specially pleaded in the manner provided by
Penal Code, and if not so pleaded, such defense is waived. Application of Lozoya (App. 1956) 146 Cal.App.2d
702, 304 P.2d 156. Criminal Law  290

Defense of double jeopardy may be waived and is waived if defendant does not interpose the plea in manner
provided by this section. People v. Mims (App. 1 Dist. 1955) 136 Cal.App.2d 828, 289 P.2d 539. Double
Jeopardy  201

11. Necessity for plea

Statutory and constitutional pleas not specially pleaded are waived. In re Harron (1923) 191 Cal. 457, 217 P.
728. Criminal Law  286

Where § 1093, provides that, where a defendant has confessed former conviction, the clerk, in reading the
information, shall omit all that relates thereto; where § 1158 provides that, where defendant is found guilty, the
jury must also, "unless the answer of defendant admits the charge," find whether he has been previously
convicted; where § 1025, repealed by Stats.1880, p. 19, c. 47, provided that, where the indictment alleged a
previous conviction, defendant must be asked whether he has suffered such previous conviction; it could not be
said that it was an act in excess of jurisdiction for the court, after the repeal of § 1025, to call upon defendant to
plead to the charge of prior conviction contained in the indictment. People v. King (App. 1906) 4 Cal.App. 213,
87 P. 400. Criminal Law  264

In the case of Rebstock v. Superior Court of City and County of San Francisco (1905) 146 Cal. 308, 80 P. 65,
the court said:

"The Constitution provides, in terms, that no person shall be twice put in jeopardy for the same offense (section
13 of article 1), and it is provided by section 687 of the Penal Code that "no person can be subjected to a second
prosecution for a public offense for which he has once been prosecuted and convicted or acquitted.'  Yet, in the
face of this language, it is thoroughly settled that jeopardy, former conviction, and former acquittal are available
to a defendant only by way of defense; and under the provisions of sections 1017, 1020, Pen.Code, matters of
fact tending to establish such defenses can be given in evidence only under the special pleas provided for in



subdivisions 3 and 4 of said section 1017.  If such defenses are not tendered by such special pleas, they are
waived, and, despite the peremptory language of section 13, art. 1, of the Constitution, and section 687,
Pen.Code, cannot operate to save the defendant from conviction and punishment."

Until the defendant has pleaded to the indictment there is no issue to be submitted to the jury, and the omission
to plead is fatal to the judgment, even after verdict. People v. Gaines (1877) 52 Cal. 479, 1 San Fran.L.J. 198.

12. Presentation of plea

In the case of People v. Lewis (1883) 64 Cal. 401, 1 P. 490, the court said:

"On the trial the defendant offered to plead guilty to the charge of previous conviction.  The court denied the
offer.  It is urged that this was error.  We cannot accord with this view.  The 969th section of the Penal Code,
specially relating to the arraignment when a previous conviction was charged, had been repealed before the
arraignment was had.  The arraignment was had in May, 1882, while the section was repealed in 1880.  See
Desty, Penal Code 1881, § 969.  Under these circumstances the arraignment had to be made under the statute, as
it was left unrepealed. Penal Code, § 1017.  Under this section the defendant was properly arraigned, and on
such arraignment he pleaded not guilty as charged.  This we regard as a compliance with the statute.  Having
then regularly pleaded, the court was not bound afterwards, on the trial, to accept the plea of guilty to the
previous conviction.  It may be in its discretion to do so or not — not a discretion, however, to be arbitrarily
exercised, but one in accordance with the principles of law and its analogies.  If the court abused its discretion
in so ruling, a reversal would follow, but we cannot see that it went beyond what the law permitted.  Viewing
the question as one addressed to the discretion of the court, it is the most favorable that can be taken for the
defendant, and in that view there is no error.  We will add here that the answer of defendant, in section 1158,
Penal Code, is the plea which he tenders on arraignment."

In a criminal case, oral pleas were formerly required. People v. Johnson (1873) 47 Cal. 122.

13. Record of plea

This section providing in part that every plea must be entered upon the court minutes and must be taken down
in shorthand by official reporter if one is present expressly requires that a plea of a defendant must be recorded
in the minutes of the court. People v. Sturdy (App. 1 Dist. 1965) 45 Cal.Rptr. 203, 235 Cal.App.2d 306.
Criminal Law  268

One who pleaded guilty was not entitled to a new trial because of the unavailability of reporter's transcript of
proceedings when judgment was pronounced, where defendant, after plea of guilty and before judgment was
pronounced, fled from the state and was not returned until some 12 years later, reporter's transcript was not
essential to disposition of issues raised on appeal, and plea of guilty was taken down by the clerk of the court,
was entered in the minutes, and was before the District Court of Appeal in the clerk's transcript. People v.
Palmer (App. 2 Dist. 1942) 49 Cal.App.2d 567, 122 P.2d 109. Criminal Law  913(1)

Since form of pleas is prescribed by statute, the clerk can have no difficulty making the proper minute entries.
People v. Glass (1910) 158 Cal. 650, 112 P. 281.

The plea of the defendant must be recorded in the minutes. People v. Russell (1909) 156 Cal. 450, 105 P. 416.

Where the record in a homicide case showed that accused entered a plea of not guilty, that subsequently he was
brought into court "for sentence," accompanied by his attorney, that he was informed of the indictment against
him for murder, and his subsequent withdrawal of said plea, "and of his entry of his plea of murder in the first
degree as charged," and that he was asked if he had any legal cause to show why judgment should not be
pronounced against him, to which he replied that he had none, and that he waived time and asked that judgment
be pronounced; there was enough on the face of the record to show that accused intended to enter a plea of
"guilty of murder in the first degree," authorizing the court to correct the minutes on the district attorney's ex
parte application therefor. People v. O'Brien (App. 1907) 4 Cal.App. 723, 89 P. 438. Sentencing And



Punishment  2264

The jury need not find on pleas of acquittal and former jeopardy not entered on the minutes in the form required
by this section. People v. O'Leary (1888) 77 Cal. 30, 18 P. 856. Criminal Law  296

If, on an appeal in a criminal case, the record fails to show that the defendant was arraigned and pleaded to the
indictment, the court will assume that there was no arraignment or plea. People v. Gaines (1877) 52 Cal. 479, 1
San Fran.L.J. 198. Criminal Law  1144.4

If a defendant in a criminal case when arraigned pleads guilty, and his plea is entered of record by the court, he
is convicted of the crime without a trial. People v. Goldstein (1867) 32 Cal. 432.

§ 1018. Defendant to plead in person; refusal of certain pleas; change of plea; corporate defendants;
construction of section 
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Unless otherwise provided by law, every plea shall be entered or withdrawn by the defendant himself or herself
in open court.  No plea of guilty of a felony for which the maximum punishment is death, or life imprisonment
without the possibility of parole, shall be received from a defendant who does not appear with counsel, nor shall
that plea be received without the consent of the defendant's counsel.  No plea of guilty of a felony for which the
maximum punishment is not death or life imprisonment without the possibility of parole shall be accepted from
any defendant who does not appear with counsel unless the court shall first fully inform him or her of the right
to counsel and unless the court shall find that the defendant understands the right to counsel and freely waives
it, and then only if the defendant has expressly stated in open court, to the court, that he or she does not wish to
be represented by counsel.  On application of the defendant at any time before judgment or within six months
after an order granting probation is made if entry of judgment is suspended, the court may, and in case of a
defendant who appeared without counsel at the time of the plea the court shall, for a good cause shown, permit
the plea of guilty to be withdrawn and a plea of not guilty substituted.  Upon indictment or information against
a corporation a plea of guilty may be put in by counsel.  This section shall be liberally construed to effect these
objects and to promote justice.

CREDIT(S)
(Enacted 1872.  Amended by Code Am.1880, c. 47, p. 19, § 51; Stats.1949, c. 1310, p. 2298, § 1; Stats.1951, c.
858, p. 2369, § 1; Stats.1973, c. 718, p. 1295, § 1; Stats.1973, c. 719, p. 1301, § 11; Stats.1976, c. 819, p. 1887,
§ 1; Stats.1977, c. 316, p. 1263, § 17, eff. Aug. 11, 1977; Stats.1990, c. 632 (A.B.125), § 3; Stats.1991, c. 421
(A.B.2174), § 1.)

Historical Notes

Historical And Statutory Notes

2008 Main Volume
As enacted in 1872, the section read:
"A plea of guilty can be put in by the defendant himself only in open Court, unless upon indictment

against a corporation, in which case it may be put in by counsel.  The Court may at any time before
judgment, upon a plea of guilty, permit it to be withdrawn and a plea of not guilty substituted."

The 1880 amendment, in the first sentence (see note containing text as enacted in 1872, ante), referred to
the indictment "or information".

The 1949 amendment rewrote this section to read:
"Unless otherwise provided by law every plea must be put in by the defendant himself in open court.

No plea of guilty of a felony for which the maximum punishment is death, or life imprisonment



without the possibility of parole, shall be received from a defendant who does not appear with
counsel, nor shall any plea of guilty of any other felony be accepted from any defendant who does
not appear with counsel unless the court shall first fully inform him of his right to counsel and unless
the court shall find that the defendant understands his right to counsel and freely waives it.  On
application of the defendant at any time before judgment the court may, and in case of a defendant
who appeared without counsel at the time of the plea the court must, for good cause shown, permit
the plea of guilty to be withdrawn and a plea of not guilty substituted.

"Upon indictment or information against a corporation a plea of guilty may be put in by counsel.
"This section shall be liberally construed to effect these objects and to promote justice."
The 1951 amendment, to the provision which prohibited the acceptance of a plea of guilty of a felony

from a defendant without counsel unless he is informed of his right and understands his right and
freely waives it, added, "and then, only if the defendant has expressly stated in open court, to the
court, that he does not wish to be represented by counsel".

The 1973 amendment by c. 719 substituted "such plea be received without the consent of the defendant's
counsel.  No plea of guilty to a capital offense which does not require the further proceedings
provided for in Section 190.1 shall be received from a defendant.  No plea of guilty of a felony for
which the maximum punishment is not death or life imprisonment without the possibility of parole
shall" for "plea of guilty of any other felony" thereby creating the second, third (now deleted; see
1977 amendment note) and fourth (now third) sentences from the second sentence in the first
paragraph; and combined the second and third paragraphs with the first paragraph as the next to last
and last sentences.

Effect of amendment of section by two or more acts at the same session of the legislature, see
Government Code § 9605.

The 1976 amendment substituted "entered or withdrawn" for "put in" in the first sentence.
The 1977 amendment deleted the third sentence which had read "No plea of guilty to a capital offense
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1. Validity

This section which provided that no guilty plea to felony punishable by death or life imprisonment without
possibility of parole shall be received without consent of defense counsel was not unconstitutional on the
ground that it allowed defense counsel to veto a capital defendant's decision to plead guilty in violation of
defendant's right to self-representation. People v. Chadd (1981) 170 Cal.Rptr. 798, 28 Cal.3d 739, 621 P.2d
837, certiorari denied 101 S.Ct. 3066, 452 U.S. 931, 69 L.Ed.2d 431. Criminal Law  273(4.1)

2. Construction and application

Under this section permitting withdrawal of guilty plea for good cause and requiring liberal construction of its
provisions to promote justice, promotion of justice includes consideration of rights of prosecution, which is
entitled to not have guilty plea withdrawn without good cause. People v. Hightower (App. 4 Dist. 1990) 274
Cal.Rptr. 201, 224 Cal.App.3d 923. Criminal Law  274(1); Criminal Law  274(3.1)

This section authorizing trial court to permit plea of guilty to be withdrawn and plea of not guilty to be
substituted is to be liberally construed. People v. Watts (App. 1 Dist. 1977) 136 Cal.Rptr. 496, 67 Cal.App.3d
173. Criminal Law  274(1)

This section is to be given a liberal construction in the interest of promoting justice. People v. Tabucchi (App. 5
Dist. 1976) 134 Cal.Rptr. 245, 64 Cal.App.3d 133. Criminal Law  274(1)

Provision of this section pertaining to prejudgment withdrawal of guilty pleas "shall be liberally construed to
effect these objects and to promote justice" does not license either enlargement or restriction of such statute's
evident meaning. People v. Cruz (1974) 116 Cal.Rptr. 242, 12 Cal.3d 562, 526 P.2d 250. Criminal Law 
274(9)

The provision for liberal construction means that liberality is applied in determining whether the established
facts constitute the good cause required by this section; the provision does not relieve the applicant from
coming forward with requisite proof that ends of justice will be subserved by permitting him to change his plea
from guilty to not guilty. People v. Brotherton (App. 1 Dist. 1966) 48 Cal.Rptr. 513, 239 Cal.App.2d 195.
Criminal Law  274(1)

The phrase "for good cause shown" within this section providing that on application of defendant at any time
before judgment court may, and in case of defendant who appeared without counsel at time of plea the court
must, for good cause shown, permit withdrawal of guilty plea and substitution of not guilty plea does not apply
to plea of guilty entered by defendant without counsel. People v. Ector (App. 2 Dist. 1965) 42 Cal.Rptr. 388,
231 Cal.App.2d 619. Criminal Law  274(7)

Const. Art. 1, § 13 (repealed; see, now, Const. Art. 1, §§ 14, 15), providing that in criminal prosecutions, in any
court whatever, the party accused shall have the right to appear and defend, in person and with counsel, and the
statutes implementing such rights accord the accused not only a right to counsel but also a right to represent
himself if he so elects; however, except in certain situations, the court cannot force a competent defendant to be
represented by an attorney. People v. Mattson (1959) 51 Cal.2d 777, 336 P.2d 937. Criminal Law  1835

Trial court's examination of defendant respecting admission of guilt by his plea of guilty previously withdrawn
was not error. People v. Snell (App. 2 Dist. 1929) 96 Cal.App. 657, 274 P. 560. Criminal Law  406(4)

3. Purpose

This section was designed to insure that a defendant appearing without counsel is aware of right to counsel at
time he pleads guilty. People v. Ector (App. 2 Dist. 1965) 42 Cal.Rptr. 388, 231 Cal.App.2d 619.



Purpose of this section is to assure that plea is defendant's own, and this end is served if defendant authorizes or
adopts counsel's statement of his plea. People v. Martin (App. 1 Dist. 1964) 40 Cal.Rptr. 700, 230 Cal.App.2d
62. Criminal Law  273(5)

4. Authority of court

When faced with uncooperative or obstreperous defendant, California court's only power is to enter plea of not
guilty. Pennywell v. Rushen, C.A.9 (Cal.)1983, 705 F.2d 355. Criminal Law  300

Defendant entered conditional plea of no contest to felony charges arising from identity theft, and thus, after
co-defendants withdrew their pleas, the trial court could vacate defendant's plea and proceed to trial without
violating double jeopardy, where defendant was offered reduced sentence in exchange for plea, and it was part
of a package deal requiring codefendants to plead no contest also. Liang v. Superior Court (App. 2 Dist. 2002)
122 Cal.Rptr.2d 844, 100 Cal.App.4th 1047. Double Jeopardy  57

Bargained-for guilty pleas may be vacated over the defendant's objection, even after imposition of the
bargained-for sentence, if a condition of the bargain later is not fulfilled. Liang v. Superior Court (App. 2 Dist.
2002) 122 Cal.Rptr.2d 844, 100 Cal.App.4th 1047. Criminal Law  273.1(2)

Trial court had no authority to accept defendant's pleas of guilty to first-degree murder charge for which state
sought death sentence where defendant's counsel objected to any plea of guilty to the charge by his client.
People v. Chadd (1981) 170 Cal.Rptr. 798, 28 Cal.3d 739, 621 P.2d 837, certiorari denied 101 S.Ct. 3066, 452
U.S. 931, 69 L.Ed.2d 431. Criminal Law  273(4.1)

5. Testimony on own behalf

Defendant, convicted of burglary, robbery and murder, and sentenced to life imprisonment without possibility
of parole, was denied his constitutional right to testify on his own behalf when trial court granted defense
counsel's motion to prohibit defendant from testifying under provision of Penal Code which provided that no
plea of guilty of felony for which maximum punishment was death or life imprisonment without possibility of
parole should be received from defendant who did not appear with counsel and which further provided that no
plea should be received without consent of defendant's counsel, notwithstanding contrary advice given by
defense counsel. People v. Harris (App. 2 Dist. 1987) 236 Cal.Rptr. 680, 191 Cal.App.3d 819. Witnesses 
88

6. Plea by defendant personally — In general

A defendant has a personal right to enter the plea he or she wants, even if counsel believes that plea is a bad
tactical choice. People v. Clemons (App. 2 Dist. 2008) 74 Cal.Rptr.3d 248, 160 Cal.App.4th 1243. Criminal
Law  268

The decision to plead guilty or not guilty ultimately lies with the defendant. People v. Clemons (App. 2 Dist.
2008) 74 Cal.Rptr.3d 248, 160 Cal.App.4th 1243. Criminal Law  268

Decision as to whether or not to plead guilty is a personal one for defendant to make, and so long as he is
competent and his decision voluntary and informed, the trial judge can properly accept the plea. People v.
Vaughn (1973) 107 Cal.Rptr. 318, 9 Cal.3d 321, 508 P.2d 318. Criminal Law  273.1(1)

Record disclosed that judge gave defendant every opportunity to express himself openly, freely, and without
fear or coercion at time guilty plea was accepted. People v. Shanklin (App. 5 Dist. 1966) 52 Cal.Rptr. 28, 243
Cal.App.2d 94. Criminal Law  264

Where trial judge questioned defendant personally in open court and defendant voiced his concurrence in words
of plea uttered by his counsel, there was sufficient compliance with requirement of this section that every plea
must be put in by defendant himself in open court. People v. Reeves (1966) 51 Cal.Rptr. 691, 64 Cal.2d 766,
415 P.2d 35, certiorari denied 87 S.Ct. 332, 385 U.S. 952, 17 L.Ed.2d 229. Criminal Law  264



Plea of guilty which had been made by defendant on his own volition with full knowledge of his rights and with
concurrence of his counsel and which he had not sought to withdraw established his guilt and was not
objectionable as involuntary on ground that it had been impelled by defendant's knowledge that police had
obtained from him a confession in violation of constitutional rights. People v. Espinoza (App. 2 Dist. 1966) 50
Cal.Rptr. 879, 241 Cal.App.2d 718. Criminal Law  273.4(3)

Guilty plea must be put in by defendant himself in open court. People v. Martin (App. 1 Dist. 1964) 40
Cal.Rptr. 700, 230 Cal.App.2d 62. Criminal Law  273(5)

Provision of this section that plea must be put in by the defendant himself was met where defendant, who had at
first pleaded not guilty, answered court that he desired to enter different plea, everyone assumed that he had
done so, he affirmatively answered question whether he understood nature of plea he had made, failed to
question court's statement that he had pleaded guilty, and on next hearing stated that he had no legal cause to
show why judgment should not be pronounced against him. People v. Niendorf (App. 1 Dist. 1961) 17 Cal.Rptr.
467, 197 Cal.App.2d 594. Criminal Law  273(4.1)

Notwithstanding requirement of this section that every plea must be put in by defendant himself in open court,
plea need not be expressed in person under any and all circumstances. People v. Gibbs (App. 1 Dist. 1961) 10
Cal.Rptr. 581, 188 Cal.App.2d 596. Criminal Law  268

Provision of this section that every plea must be put in by defendant himself did not obviate effect of
admissions by defendant's counsel at trial. People v. Roth (App. 1 Dist. 1953) 120 Cal.App.2d 29, 260 P.2d
225.

A defendant, who failed to appeal from a conviction, could not, on motion to vacate judgment, attack that part
of judgment of conviction finding him guilty of being an habitual criminal on grounds that accusations of prior
convictions were not read to him, that he pleaded to them collectively and not in person, that proof was
insufficient to establish prior convictions, and that they did not constitute legal prior felony convictions within
the meaning of the statute. People v. McVicker (App. 1 Dist. 1940) 37 Cal.App.2d 470, 99 P.2d 1110. Criminal
Law  1429(2)

Provision that plea of guilty can be entered by defendant himself only in open court is mandatory. People v.
Stratton (App. 3 Dist. 1933) 133 Cal.App. 309, 24 P.2d 174. Criminal Law  273(5)

Plea of guilty must be entered by defendant personally and the confession of guilt should be explicitly made,
and the form is sufficiently vital, if the admission of guilt is clear and unconditional. People v. Manriquez
(1922) 188 Cal. 602, 206 P. 63. Criminal Law  273(5)

Plea of guilty should not be entered without defendant's express consent, given personally in direct terms in
open court. People v. McCrory (1871) 41 Cal. 458. Criminal Law  273(5)

7.  —  —  Plea of not guilty by defendant personally

Capital defendant's verbal assent in open court to court's question as to whether, as asserted by defense counsel,
defendant wished to add an additional plea of not guilty by reason of insanity satisfied statutory requirement
that such a plea be entered personally by the defendant in open court, and thus subsequent appointment of
experts to examine defendant for sanity was proper. People v. Weaver (2001) 111 Cal.Rptr.2d 2, 26 Cal.4th
876, 29 P.3d 103, certiorari denied 122 S.Ct. 1920, 535 U.S. 1058, 152 L.Ed.2d 828. Criminal Law 
286.5(1)

Where the record showed that defendant pleaded not guilty on arraignment, and it appeared that he was actually
present, evidence that the plea was actually made by defendant's counsel, and not by defendant himself should
not be heard to impeach the record, since the same plea would have been made had he stood mute. People v.
Emerson (1900) 130 Cal. 562, 62 P. 1069. Criminal Law  300

Where the record shows nothing to the contrary, it will be presumed that defendant was present when the plea



of not guilty was entered for him by his counsel. People v. Cline (1890) 83 Cal. 374, 23 P. 391. Criminal Law
 1144.4

Under former law plea of "not guilty" could be entered on the minutes of the court in the absence of the
prisoner. People v. Thompson (1854) 4 Cal. 238. Criminal Law  266

8.  —  —  Minors, plea by defendant personally

Since the admission of the truth of a penal charge by a minor in a juvenile court proceeding is tantamount to a
plea of guilty the minor must personally make the admission and he must be advised of and waive specified
constitutional rights before doing so. In re Francis W.(App. 5 Dist. 1974) 117 Cal.Rptr. 277, 42 Cal.App.3d
892. Infants  174

9. Plea of not guilty by reason of insanity

Defendant had right to enter not guilty by reason of insanity (NGI) plea, even though his counsel thought that
plea was a bad tactic. People v. Clemons (App. 2 Dist. 2008) 74 Cal.Rptr.3d 248, 160 Cal.App.4th 1243.
Criminal Law  286.5(1)

The fact defense counsel did not personally believe defendant's not guilty by reason of insanity (NGI) plea had
merit did not foreclose presentation of the available evidence that supported plea, since counsel's obligation was
to provide the best representation that he could under the circumstances. People v. Clemons (App. 2 Dist. 2008)
74 Cal.Rptr.3d 248, 160 Cal.App.4th 1243. Attorney And Client  92

Trial court had no discretion to deny defendant's motion to reinstate his insanity plea solely because defense
counsel opposed that choice on tactical grounds, and thus trial court did not err in granting defendant's free and
voluntary decision to reinstate previously withdrawn insanity plea in capital murder case. People v. Medina
(1990) 274 Cal.Rptr. 849, 51 Cal.3d 870, 799 P.2d 1282, rehearing denied, certiorari granted in part 112 S.Ct.
336, 502 U.S. 924, 116 L.Ed.2d 276, affirmed 112 S.Ct. 2572, 505 U.S. 437, 120 L.Ed.2d 353, rehearing denied
113 S.Ct. 19, 505 U.S. 1244, 120 L.Ed.2d 946. Criminal Law  286.5(1)

Mere fact that person who had pleaded not guilty by reason of insanity to charge of arson had been told at time
of plea that commitment would be for maximum of three years and had completed three-year commitment did
not compel his release. People v. Superior Court (Bannister) (App. 2 Dist. 1988) 250 Cal.Rptr. 909, 203
Cal.App.3d 1525, review denied, certiorari denied 109 S.Ct. 2452, 490 U.S. 1099, 104 L.Ed.2d 1006. Mental
Health  440

There was prejudice compelling reversal from failure to rearraign after filing of amended information and to
properly advise defendant that her prosecution under reduced charges in amended pleading did not result in a
concomitant reduction in maximum possible consequences flowing from a commitment under defendant's plea
of not guilty by reason of insanity and, in fact, exceeded longest term of imprisonment to which she could be
sentenced for underlying crime. People v. Lomboy (App. 4 Dist. 1981) 171 Cal.Rptr. 812, 116 Cal.App.3d 67.
Criminal Law  1166(3)

In homicide prosecution, trial court did not abuse its discretion in refusing to permit reinstatement of
defendant's plea of not guilty by reason of insanity on basis of psychiatric testimony to effect that defendant
acted as a result of an irresistible impulse causing him to believe that he was required to shoot victim in order to
save himself. People v. Cartwright (App. 3 Dist. 1979) 159 Cal.Rptr. 543, 98 Cal.App.3d 369. Criminal Law

 286.5(1)

Trial judge properly did not allow defendant, who initially entered a plea of not guilty and who subsequently
withdrew that plea and entered a single plea of not guilty by reason of insanity, to subsequently reinstate his
plea of not guilty after jury had found that defendant was sane and proceedings were adjourned to determine if
defendant was a mentally disordered sex offender, since trial judge was correct in concluding that defendant
was told, and understood, that his plea of not guilty by reason of insanity had same effect as a plea of guilty if
he were found sane. People v. Stewart (App. 5 Dist. 1979) 153 Cal.Rptr. 242, 89 Cal.App.3d 992. Criminal Law
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A plea of not guilty by reason of insanity refers to defendant's mental state at time of commission of crime, a
mental state which is distinguishable from that which is required of defendant before he may be allowed to
stand trial. People v. Hofferber (App. 2 Dist. 1977) 137 Cal.Rptr. 115, 70 Cal.App.3d 265. Criminal Law 
286.5(1)

Plea of not guilty by reason of insanity was invalid in that it was not entered personally by the defendant
himself, and at no time did he voice concurrence with the plea that had been entered by his counsel. People v.
Vanley (App. 2 Dist. 1974) 116 Cal.Rptr. 446, 41 Cal.App.3d 846. Criminal Law  286.5(1)

Plea of not guilty by reason of insanity must be made by defendant himself in open court. People v. Gaines
(1962) 25 Cal.Rptr. 448, 58 Cal.2d 630, 375 P.2d 296, certiorari denied 83 S.Ct. 1532, 373 U.S. 928, 10
L.Ed.2d 427. Criminal Law  286.5(1)

Plea of not guilty by reason of insanity is not in effect "plea of guilty," and hence need not be made by
defendant personally. People v. Pincus (App. 2 Dist. 1933) 131 Cal.App. 607, 21 P.2d 964. Criminal Law 
286

10. Plea by counsel

A defendant can not be bound by statements of defense counsel admitting that defendant is subject to a
sentencing enhancement. People v. Golde (App. 3 Dist. 2008) 77 Cal.Rptr.3d 120, 163 Cal.App.4th 101.
Sentencing And Punishment  316

Defense counsel's closing argument which conceded guilt on all but the murder count and urged a lesser verdict
on that count was not an improper concession of guilt in violation of defendant's constitutional rights and did
not amount to the attorney pleading defendant guilty. People v. Breaux (1991) 3 Cal.Rptr.2d 81, 1 Cal.4th 281,
821 P.2d 585, rehearing denied, certiorari denied 113 S.Ct. 214, 506 U.S. 874, 121 L.Ed.2d 153. Criminal Law
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Purpose of requirement of this section that every plea must be put in by defendant himself in open court may be
fulfilled if defendant expressly authorizes or adopts counsel's statement of his plea. People v. Hofferber (App. 2
Dist. 1977) 137 Cal.Rptr. 115, 70 Cal.App.3d 265. Criminal Law  268

Where defendant, charged with misdemeanor personally completed and signed form which was understandable
to average layman, which required personal "participation" by defendant so as to insure that he actually read it
and which enumerated the constitutional rights he would forego by pleading guilty, advised him of potential
consequences of plea and recorded waiver, and defendant's lawyer attested, both in writing and in open court,
that defendant had personally completed the form and had knowingly and voluntarily waived the rights, guilty
plea entered through counsel was valid. Mills v. Municipal Court for San Diego Judicial Dist. of San Diego
County (1973) 110 Cal.Rptr. 329, 10 Cal.3d 288, 515 P.2d 273. Criminal Law  273(5)

Defendants' attorney's stipulation that only issue was degree of burglary did not transform defendants' not
guilty" pleas into "guilty" pleas and thereby improperly deprive them of protection of this section, where whole
structure of defendants' defense, and, indeed, their testimony, rested upon foundation of admission of guilt and
consent to, and adoption of, their counsel's position that sole issue was degree of burglary. People v. Gibbs
(App. 1 Dist. 1961) 10 Cal.Rptr. 581, 188 Cal.App.2d 596. Stipulations  14(4)

Where defendant's plea of guilty was entered by his counsel, this section requiring that plea be entered by
defendant himself was violated and rendered judgment of conviction as well as subsequent proceedings
respecting probation invalid. Application of Breen (App. 1958) 162 Cal.App.2d 235, 328 P.2d 465. Criminal
Law  273(5)

Judgment of conviction entered pursuant to plea of guilty made by defendant's attorney and not by defendant
himself was invalid. People v. Wills (App. 1958) 159 Cal.App.2d 171, 323 P.2d 470. Criminal Law  273(5)



Whatever trial strategy or tactics attorney may employ, he may not enter plea of guilty to felony without
consent of client. People v. Davis (1957) 48 Cal.2d 241, 309 P.2d 1. Criminal Law  273(5)

Entry of plea of guilty to prior convictions in burglary prosecution through counsel, instead of by accused
personally, did not require reversal, where such convictions were admitted in accused's testimony. People v.
Miller (App. 3 Dist. 1934) 140 Cal.App. 241, 35 P.2d 229. Criminal Law  1186.4(4)

Where, upon an appeal from a judgment of conviction in a trial for manslaughter, the record shows that the
defendant was regularly arraigned, that he was asked if he pleaded guilty or not guilty, and that he personally
made no answer, but, in his presence, his attorney, answering, said, "We plead not guilty," whereupon the clerk
of the court made an entry in the minutes of the court that the "defendant pleads not guilty of the offense
charged in the information, and, by consent of all parties, the cause is set for trial on the twentieth of October,
1885," the substantial rights of the defendant were not prejudiced in that he did not personally plead to the
information. People v. McCoy (1886) 71 Cal. 395, 12 P. 272. Criminal Law  268

The court erred in allowing the plea of the prisoner to be entered on the minutes of the Court in the absence of
the prisoner where the record shows that the prisoner was properly arraigned upon the indictment, and was
allowed time to plead; and on the following day he appeared, by his counsel, and entered the plea of "not
guilty." People v. Thompson (1854) 4 Cal. 238.

Where counsel pleaded guilty for defendant, it is the same as no plea, and hence no valid judgment against
defendant could be entered. In re Brain (App. 1 Dist. 1924) 70 Cal.App. 334, 233 P. 390. Criminal Law 
273(5)

11. Pleas in different courts

Every plea in juvenile court proceedings must be put in by juvenile himself in open court. In re M. G. S.(App. 2
Dist. 1968) 72 Cal.Rptr. 808, 267 Cal.App.2d 329. Infants  199

The legislature has drawn a definite line of demarcation between the matter of pleas before the superior courts
in felony cases, providing that such pleas must be put in by defendant himself in open court, and the matter of
pleas in inferior courts in misdemeanor cases, providing that such pleas can be made by defendant or his
counsel. Dale v. City Court of City of Merced (App. 1951) 105 Cal.App.2d 602, 234 P.2d 110. Criminal Law

 252; Criminal Law  268

Provisions requiring entry of plea of guilty by defendant in person relate solely to criminal procedure in
superior courts and are inapplicable to procedure in justices' courts. Ex parte Casas (App. 4 Dist. 1935) 9
Cal.App.2d 122, 48 P.2d 990. Criminal Law  636(1)

12. Plea negotiations

To the extent a judge decides to become involved in plea negotiations, the judge should maintain total neutrality
and at the same time probe continually for a common meeting ground. People v. Sandoval (App. 4 Dist. 2006)
43 Cal.Rptr.3d 911, 140 Cal.App.4th 111, as modified. Criminal Law  273.1(2)

13. Validity of plea

Reliance on advice or assurance by private counsel is not sufficient to vitiate plea entered in reliance thereon, in
absence of proof that judge or prosecuting attorney or other state officer participated in alleged
misrepresentation. People v. Smith (1953) 261 P.2d 306, 120 Cal.App.2d 531; People v. Martinez (1948) 199
P.2d 375, 88 Cal.App.2d 767, certiorari denied 69 S.Ct. 1041, 337 U.S. 909, 93 L.Ed. 1721.

A confession of crime, induced by intimidation and threats, but not introduced in evidence against defendant,
cannot give him immunity from result of his free and voluntary pleas of guilty. Waley v. Johnston, 1943, 139
F.2d 117, certiorari denied 64 S.Ct. 617, 321 U.S. 779, 88 L.Ed. 1072, rehearing denied 64 S.Ct. 845, 321 U.S.
804, 88 L.Ed. 1090. Criminal Law  273.4(3)



Defendant's nolo contendere plea to armed robbery and evading arrest was rendered involuntary by
prosecution's nondisclosure of supplemental police report containing exculpatory information prior to entry of
plea; state's suppression of favorable evidence, despite ample time period available for disclosure, was extrinsic
cause that overcame defendant's exercise of free judgment. People v. Ramirez (App. 2 Dist. 2006) 47
Cal.Rptr.3d 272, 141 Cal.App.4th 1501. Criminal Law  275.4(1)

Action of codefendants in prosecution for abortion and conspiracy to commit abortion, in pleading guilty during
selection of jury and in presence of its prospective members did not entitle defendant to mistrial where court
immediately fully and fairly instructed jury on subject and since fact of pleading guilty would have been
brought out during trial. People v. Sherman (App. 1 Dist. 1954) 127 Cal.App.2d 230, 273 P.2d 611. Jury 
133; Criminal Law  867.9

Private attorney is agent of party selecting attorney, and fact that plea of guilty is entered in accordance with
advice and persuasion or expression of matter of opinion by private attorney or wilful false statements of factual
matters by attorney will not vitiate plea. People v. Smith (App. 1953) 120 Cal.App.2d 531, 261 P.2d 306.
Criminal Law  273.1(2)

Where defendants pleaded guilty to grand larceny on alleged promises of the district attorney that they would
not be prosecuted on other charges, if district attorney made such promises he exceeded his authority, and did
not bind either his own office or the court. People v. Groves (App. 2 Dist. 1923) 63 Cal.App. 709, 219 P. 1033.
Criminal Law  40

14. Refusal to accept guilty plea

For determining whether counsel and trial court acted appropriately when counsel refused to consent to capital
murder defendant's guilty plea, as required by statute in capital cases, evidence showed that defendant's offered
plea was unconditional, rather than conditioned on sentence of life without possibility of parole; when asked
what she wanted to do defendant merely responded "plead guilty," and counsel stated he would not allow his
client to plead guilty to death penalty. People v. Alfaro (2007) 63 Cal.Rptr.3d 433, 41 Cal.4th 1277, 163 P.3d
118, rehearing denied, certiorari denied 128 S.Ct. 1476, 170 L.Ed.2d 300. Criminal Law  273(4.1);
Criminal Law  1920

Superior court does not have statutory authority to refuse to accept bargained plea where plea is entered before
magistrate, superior court's disagreement is with plea itself and not the bargain, and defendant has not moved to
withdraw the plea. People v. Superior Court for Sacramento County (App. 3 Dist. 1976) 134 Cal.Rptr. 704, 64
Cal.App.3d 710. Criminal Law  268

Superior court had authority to refuse to accept defendants' guilty pleas entered in municipal court and was
justified in interpreting defendants' statements that they had no intention to cheat anybody in alleged forgery as
implicit request to withdraw pleas of guilty and enter pleas of not guilty. People v. Clark (App. 2 Dist. 1968) 70
Cal.Rptr. 324, 264 Cal.App.2d 44. Criminal Law  274(1)

15. Advisement

Trial court was not required, when defendant following guilty verdict entered additional plea of not guilty by
reason of insanity to murder charge, to advise defendant of Boykin-Tahl rights that are waived by an admission
of an element of charged crime, where defendant at that time pleaded both not guilty by reason of insanity and
not guilty. People v. Weaver (2001) 111 Cal.Rptr.2d 2, 26 Cal.4th 876, 29 P.3d 103, certiorari denied 122 S.Ct.
1920, 535 U.S. 1058, 152 L.Ed.2d 828. Criminal Law  286.5(1)

Record of a guilty plea must contain on its face direct evidence that defendant was aware of rights to
confrontation and jury trial, and the privilege against self-incrimination, the three constitutional rights that are
necessarily forfeited by guilty plea. People v. Murillo (App. 6 Dist. 1995) 46 Cal.Rptr.2d 403, 39 Cal.App.4th
1298, review denied. Criminal Law  1086.9

Advisement rendered in defendant's prior conviction was not constitutionally inadequate, in that trial court in



prior case clearly and explicitly indicated to defendant that he would be giving up constitutional rights by
pleading guilty, implicitly inquired whether defendant understood his rights by noting defendant had pleaded
guilty in another case and asking if defendant had any questions, then confirmed understanding that defendant
wanted to waive his rights, and therefore defendant's prior conviction should not have been struck for
sentencing purposes in instant case. People v. Murillo (App. 6 Dist. 1995) 46 Cal.Rptr.2d 403, 39 Cal.App.4th
1298, review denied. Sentencing And Punishment  1314

There is no specific formula for advising defendant of his or her rights prior to accepting guilty plea, and none
is required as long as the record, in light of the totality of the circumstances, shows by direct evidence that
accused was fully aware of his rights. People v. Murillo (App. 6 Dist. 1995) 46 Cal.Rptr.2d 403, 39 Cal.App.4th
1298, review denied. Criminal Law  273.1(4)

In accepting guilty plea to felony, trial court is not required to advise defendant that his conviction may result in
enhanced sentence for future felony conviction. People v. Crosby (App. 1 Dist. 1992) 5 Cal.Rptr.2d 159, 3
Cal.App.4th 1352, review denied. Criminal Law  273.1(4)

In guilty plea cases, defendant must be advised of all direct consequences of conviction; requirement relates to
primary and direct consequences involved in criminal case itself, not to secondary, indirect or collateral
consequences. People v. Crosby (App. 1 Dist. 1992) 5 Cal.Rptr.2d 159, 3 Cal.App.4th 1352, review denied.
Criminal Law  273.1(4)

"Collateral consequence" of criminal conviction, of which defendant need not be advised in guilty plea cases, is
one which does not inexorably follow from conviction of offense involved. People v. Crosby (App. 1 Dist.
1992) 5 Cal.Rptr.2d 159, 3 Cal.App.4th 1352, review denied. Criminal Law  273.1(4)

In accepting robbery defendant's guilty plea, trial court had no duty to advise defendant that in event he
committed subsequent felony he would be subject to enhanced punishment as result of plea in prior action;
enhanced sentence in future prosecution for yet uncommitted crime was clearly indirect, collateral consequence
of defendant's earlier guilty plea. People v. Crosby (App. 1 Dist. 1992) 5 Cal.Rptr.2d 159, 3 Cal.App.4th 1352,
review denied. Criminal Law  273.1(4)

Record of guilty plea must contain on its face direct evidence that defendant was aware of rights to
confrontation and jury trial and privilege against self-incrimination, three constitutional rights which are
necessarily forfeited by guilty plea; however, trial court is not required to spell out every detail concerning
forfeiture of those rights. People v. Jackson (App. 2 Dist. 1991) 2 Cal.Rptr.2d 308, 1 Cal.App.4th 697, review
denied. Criminal Law  273.1(4)

16. Package-deal plea bargains

Defendant's guilty plea to voluntary manslaughter was involuntary, where a favorable bargain to all four gang
defendants was conditional on all accepting the plea, the judge involved herself in discussions about the plea
and made remarks about gang loyalty, and defendant changed his mind only after a codefendant threatened his
life if he did not plead guilty. People v. Sandoval (App. 4 Dist. 2006) 43 Cal.Rptr.3d 911, 140 Cal.App.4th 111,
as modified. Criminal Law  273.1(1); Criminal Law  273.1(2)

A trial court should carefully scrutinize pleas in which the defendant shares a special relationship with a person
who has been promised a benefit contingent on the defendant pleading guilty and those cases in which a third
party has threatened the defendant. People v. Sandoval (App. 4 Dist. 2006) 43 Cal.Rptr.3d 911, 140
Cal.App.4th 111, as modified. Criminal Law  273.1(2); Criminal Law  273.1(4)

Package-deal plea bargains may approach the line of unreasonableness, since extraneous factors not related to
the case or the prosecutor's business may be brought into play. People v. Sandoval (App. 4 Dist. 2006) 43
Cal.Rptr.3d 911, 140 Cal.App.4th 111, as modified. Criminal Law  273.1(2)

17. Voluntary plea



Whether involuntary guilty plea should be remedied by setting aside plea or by specifically performing promise
that induced plea is left to the discretion of the trial court. Lepera v. U. S., C.A.9 (Cal.)1978, 587 F.2d 433.
Criminal Law  273.1(1)

Notwithstanding errors in articulation of rights and waiver, guilty plea will be upheld if record affirmatively
shows that plea is voluntary and intelligent under totality of the circumstances. People v. Murillo (App. 6 Dist.
1995) 46 Cal.Rptr.2d 403, 39 Cal.App.4th 1298, review denied. Criminal Law  1167(5)

Date on which guilty plea was taken rather than date to which sentence was stayed was controlling in
determining whether guilty plea was taken in violation of supreme court decision [Boykin v. Alabama (1969)
395 U.S. 238, 89 S.Ct. 1709] that it was reversible error where record did not disclose that defendant
voluntarily and understandingly entered guilty plea where decision, which was prospective only, became
effective subsequent to taking of plea but prior to date to which sentence was stayed. People v. Grand (App. 2
Dist. 1971) 93 Cal.Rptr. 658, 16 Cal.App.3d 27. Courts  100(1)

On motion for change of plea of guilty, the fact that the plea was to a lesser offense than that originally charged
is a circumstance tending to show that the defendant exercised free judgment when he entered his plea. People
v. Brotherton (App. 1 Dist. 1966) 48 Cal.Rptr. 513, 239 Cal.App.2d 195. Criminal Law  274(1)

Where defendant is attended by counsel when he changes his plea to guilty, is catechised by deputy district
attorney in presence of court as to his reasons, and assures court that he does so because he is guilty and is
making such change voluntarily, such plea is an admission of every element of offense charged and constitutes
conclusive admission of defendant's guilt. People v. Alexander (App. 2 Dist. 1955) 130 Cal.App.2d 529, 279
P.2d 128. Criminal Law  273.3

Where there was no claim that the district attorney or the court or any responsible officer of the state either
directly or indirectly participated in alleged misrepresentation in inducing defendant to plead guilty, that fact
alone compelled conclusion that plea of guilty was freely and voluntarily entered. People v. Cabral (App. 1
Dist. 1954) 128 Cal.App.2d 693, 275 P.2d 927. Criminal Law  273.1(2)

Where, from an examination of the defendant, the court was satisfied that he had advised with counsel and that
plea of guilty to charge of murder which defendant wished to substitute for plea of not guilty was free and
voluntary, the court's acceptance of plea was not prejudicial to defendant's rights. People v. Mendez (1945) 27
Cal.2d 20, 161 P.2d 929. Criminal Law  273.1(4)

Whether plea of guilty of grand larceny was freely and voluntarily made depends on circumstances surrounding
defendant at or near time when plea was made. People v. Russell (App. 2 Dist. 1926) 77 Cal.App. 113, 246 P.
110. Criminal Law  273.1(1)

18. Coercion, fraud or misunderstanding

Where a plea of guilty is so coerced that it is deprived of validity to support the conviction, the coercion
likewise deprives the plea of validity as a waiver of accused's right to assail the conviction. Waley v. Johnston,
U.S.Cal.1942, 62 S.Ct. 964, 316 U.S. 101, 86 L.Ed. 1302. Criminal Law  273.1(3); Criminal Law 
1026.10(2.1)

A plea of guilty entered under a misapprehension of some material fact, but for which it would not have been
made, is not a free and voluntary admission of guilt and waiver of all defenses. Parker v. Johnston,
N.D.Cal.1939, 29 F.Supp. 829. Criminal Law  273.1(1)

The trial court's finding that defendant pled guilty partly out of a desire to act in the best interests of his fellow
gang members was a factor indicating that his guilty plea was involuntary. People v. Sandoval (App. 4 Dist.
2006) 43 Cal.Rptr.3d 911, 140 Cal.App.4th 111, as modified. Criminal Law  273.1(1)

A guilty plea that follows a threat of physical violence is likely to be involuntary. People v. Sandoval (App. 4
Dist. 2006) 43 Cal.Rptr.3d 911, 140 Cal.App.4th 111, as modified. Criminal Law  273.1(1)



Guilty pleas obtained through coercion, terror, inducements, subtle or blatant threats are involuntary and
violative of due process, and such coercion is a particular danger in the package-deal plea bargain context.
People v. Sandoval (App. 4 Dist. 2006) 43 Cal.Rptr.3d 911, 140 Cal.App.4th 111, as modified. Constitutional
Law  4590; Criminal Law  273.1(2)

19. Representation by counsel

Where record of proceedings before California court showed that petitioner had been fully apprised of his right
to counsel at every stage of proceedings against him, federal District Court was not required to conduct hearing
on claim that California felony conviction was void in that defendant was not represented by counsel or
apprised of his right to such representation. U. S. ex rel. Lawrence v. Fay, 1963, 222 F.Supp. 604. Habeas
Corpus  746

Public defender's representation of defendant was effective and the provisions of statute, reading in part "[n]o
plea of guilty of a felony for which the maximum punishment is death shall be received from a defendant who
does not appear with counsel," were fully satisfied, since, though the public defender was formally appointed
counsel of record only a few minutes prior to the plea, he was entirely familiar with the case having served as
counsel of record during the initial stages of the proceeding and having remained at trial as advisory counsel
throughout the period that defendant was permitted to represent himself. People v. Vaughn (1973) 107 Cal.Rptr.
318, 9 Cal.3d 321, 508 P.2d 318. Criminal Law  1920

When a plea is made with counsel and it appears or can be inferred from record that, prior to making plea,
defendant has consulted with counsel, it is presumed, in absence of evidence to contrary, that counsel has
informed defendant of various rights which are waived by a plea of guilty. In re Mosley (1970) 83 Cal.Rptr.
809, 1 Cal.3d 913, 464 P.2d 473, certiorari denied 91 S.Ct. 144, 400 U.S. 905, 27 L.Ed.2d 142. Habeas Corpus

 701.1

Where defense counsel demonstrated his competence and his decision not to enter an insanity plea might have
been based on fear that such plea would prejudice defendant's claim of diminished capacity, trial counsel did
not fail to adequately defend defendant. People v. Coogler (1969) 77 Cal.Rptr. 790, 71 Cal.2d 153, 454 P.2d
686, certiorari denied 92 S.Ct. 2417, 406 U.S. 971, 32 L.Ed.2d 672. Criminal Law  1900

In order to fully apprise accused of his constitutional right to assistance of counsel at trial, trial court should
inform him not only that he has a right to counsel but also that court will appoint an attorney to represent him
without cost to him if he is indigent. In re Fresquez (1967) 63 Cal.Rptr. 271, 67 Cal.2d 626, 432 P.2d 959.
Criminal Law  1773

Defendant, who was represented by attorney of his choice during all proceedings, failed to establish, as ground
for reversal of conviction, that he was proceeding without attorney without being advised of his right to
counsel. People v. Garabito (App. 4 Dist. 1966) 53 Cal.Rptr. 152, 244 Cal.App.2d 549. Criminal Law 
1856

Decision to plead guilty or not guilty was for defendant to make and he was not deprived of effective assistance
of counsel in making that decision when his attorney acquiesced in it after considering merits of possible
defenses and substantial possibility that more serious charges would be successfully prosecuted if defendant did
not plead guilty. In re Beaty (1966) 51 Cal.Rptr. 521, 64 Cal.2d 760, 414 P.2d 817. Criminal Law  1920

At arraignment, defendant had constitutional right not only to be formally apprised of right to counsel, but to
have intelligent conception of consequences of his waiver of counsel and plea of guilty. In re Foster (App. 3
Dist. 1966) 51 Cal.Rptr. 148, 242 Cal.App.2d 115. Criminal Law  264

Acceptance of plea of guilty from defendant, who indicated desire to proceed without his attorney, after having
ascertained that defendant did not wish to be represented by counsel was error where court did not first fully
inform defendant of right to counsel. People v. Ector (App. 2 Dist. 1965) 42 Cal.Rptr. 388, 231 Cal.App.2d 619.
Criminal Law  264



The right of an accused to the services of an attorney contemplates that the attorney will investigate possible
defenses or alternative procedures and advise the accused of his conclusions and does not contemplate that the
attorney will act as a mere subservient helper under the direction of the accused. People v. Mattson (1959) 51
Cal.2d 777, 336 P.2d 937. Criminal Law  2050

In prosecution for attempted robbery, even though trial judge was of opinion that accused was in need of
psychiatric treatment, trial judge's action in taking plea of guilty and in acquiescing in defendant's insistence
that he did not need aid of counsel was not an abuse of discretion. People v. Snyder (App. 1955) 135
Cal.App.2d 79, 286 P.2d 388. Criminal Law  273.1(1); Criminal Law  1762

Although a defendant has a right to defend himself in person in a criminal prosecution, he is not guaranteed the
right to plead guilty to a charge of a felony punishable with death except within statutory limitation that court
may receive such a plea only when defendant is represented by counsel. People v. Ballentine (1952) 39 Cal.2d
193, 246 P.2d 35. Criminal Law  264

Where itinerant farm hand was not informed of his right to counsel at time of preliminary hearing on charge of
first degree murder or at time of acceptance of guilty plea and was not asked if he waived right to counsel at
time of such plea or if he no longer wished counsel as he had requested it at time of arraignment, and where it
was not established that accused had had deliberate intent to kill, and no evidence was taken for purpose of
determining degree of crime, judgment of conviction would be set aside in habeas corpus proceedings as being
in violation of petitioner's constitutional rights. Ex parte James (1952) 38 Cal.2d 302, 240 P.2d 596. Habeas
Corpus  484

20. Consent by counsel

Capital murder defendant's dispute with counsel, who refused to consent to defendant's pleading guilty
unconditionally so as to avoid implicating allegedly culpable third party, did not implicate constitutionally
protected fundamental interest, and thus did not require further inquiry by court. People v. Alfaro (2007) 63
Cal.Rptr.3d 433, 41 Cal.4th 1277, 163 P.3d 118, rehearing denied, certiorari denied 128 S.Ct. 1476, 170
L.Ed.2d 300. Criminal Law  1774(2)

The statutory requirement that counsel consent to a guilty plea by a capital defendant was intended to serve as a
further independent safeguard against the erroneous imposition of a death sentence. People v. Alfaro (2007) 63
Cal.Rptr.3d 433, 41 Cal.4th 1277, 163 P.3d 118, rehearing denied, certiorari denied 128 S.Ct. 1476, 170
L.Ed.2d 300. Criminal Law  273(4.1)

Statute limiting a defendant's right to plead guilty without counsel's consent in a capital case, is an exception to
the general rule recognizing the need to respect the defendant's personal choice on the most fundamental
decisions in a criminal case. People v. Alfaro (2007) 63 Cal.Rptr.3d 433, 41 Cal.4th 1277, 163 P.3d 118,
rehearing denied, certiorari denied 128 S.Ct. 1476, 170 L.Ed.2d 300. Criminal Law  273(4.1)

Defense counsel in capital murder case acted reasonably in refusing to consent to defendant's unconditional
guilty plea; statements by defendant and counsel showed that defendant sought to plead guilty to capital offense
not in order to help establish foundation for defense of "remorse" at penalty phase, but instead to avoid naming
alleged coconspirator, which counsel believed would mitigate her culpability. People v. Alfaro (2007) 63
Cal.Rptr.3d 433, 41 Cal.4th 1277, 163 P.3d 118, rehearing denied, certiorari denied 128 S.Ct. 1476, 170
L.Ed.2d 300. Criminal Law  1920

Permitting defendant to enter plea of guilty to capital murder charges against advice of defense counsel was
reversible error; although defense counsel did not formally withhold consent, record compelled conclusion that
this was so only because at time plea was entered neither counsel nor trial court was aware of counsel's duty to
exercise independent judgment with respect to defendant's decision to plead guilty. People v. Massie (1985) 221
Cal.Rptr. 140, 40 Cal.3d 620, 709 P.2d 1309. Criminal Law  273(2); Criminal Law  1167(5)

A defendant charged with a capital offense is precluded by this section from pleading guilty without consent of
his counsel. People v. Reza (App. 4 Dist. 1984) 199 Cal.Rptr. 664, 152 Cal.App.3d 647. Criminal Law 



273(4.1)

In prosecution for robbery and burglary, trial court erred in permitting defendant to withdraw his plea of not
guilty and plead guilty in absence and without consent of defendant's attorney of record, so long as he remained
attorney of record. In re Martinez (1959) 52 Cal.2d 808, 345 P.2d 449. Criminal Law  301

21. Waiver of right to counsel

Guilty plea would not be vacated on ground that plea was entered without a knowing and intelligent waiver of
constitutional and legal rights, in that record failed to show that defendant had been made aware of possible
inadmissibility of telephone confession to a principal in the case, where guilty plea was prompted by
consideration of more than his own confession, to wit, that immunity proceedings were under way for principal,
who had refused to testify at preliminary hearing. People v. Grand (App. 2 Dist. 1971) 93 Cal.Rptr. 658, 16
Cal.App.3d 27. Criminal Law  274(4)

Where trial judge failed to make, at any stage of the proceedings, inquiry into defendant's ability to defend
himself or into his understanding of the offense charged, its nature, pleas, defenses, or punishment, and where
only inquiries made by either magistrate or trial judge were as to whether it was true that defendant had chosen
to represent himself, court failed to make essential determination of defendant's competency to waive his right
to counsel, and accordingly, defendant did not effectively waive his right to counsel. People v. Cummings (App.
1 Dist. 1967) 62 Cal.Rptr. 859, 255 Cal.App.2d 341. Criminal Law  1774(2); Criminal Law  1752

Record did not disclose that defendant had been denied counsel at preliminary hearing, wherein defendant had
entered plea of guilty, on theory that he had not intelligently waived right to counsel, where at preliminary
hearing with reporter and defendant's mother present, defendant was told in simple language of various
constitutional rights, defendant gave clear and specific answers to questions as to each constitutional right, each
answer clearly indicated that defendant understood question and gave lucid reply indicating he waived the
specific right and defendant was sworn. People v. Navarro (App. 4 Dist. 1966) 52 Cal.Rptr. 686, 243
Cal.App.2d 755. Criminal Law  232

When accused pleaded guilty to felony other than one for which maximum punishment was death or life
imprisonment without possibility of parole, without counsel, but when court had first fully informed him of his
right to counsel and had found that he understood this right and freely waived it, and accused had expressly
stated in open court that he did not wish to be represented by counsel, it was not mandatory upon the court to
permit the plea of guilty to be withdrawn and a plea of not guilty substituted. People v. Shaver (App. 1 Dist.
1966) 48 Cal.Rptr. 572, 239 Cal.App.2d 213. Criminal Law  274(7)

Education, experience, mental competence and conduct of the accused are elements in determining whether
there has been an intelligent waiver of constitutional right to counsel. People v. Hardin (App. 1 Dist. 1962) 24
Cal.Rptr. 563, 207 Cal.App.2d 336. Criminal Law  1751; Criminal Law  1762; Criminal Law 
1765

Provision of this section that defendant waiving counsel must expressly state in open court that he does not wish
to be represented by counsel was substantially complied with, where prosecuting attorney stated that it was
desire of defendant to proceed in absence of his attorney of record, and that prosecuting attorney saw no
objection to that, and trial court inquired of defendant whether he was willing to proceed, and defendant stated
that it was his desire to proceed. In re Martinez (1959) 52 Cal.2d 808, 345 P.2d 449. Criminal Law  1752

Provision of this section prohibiting receipt of plea of guilty of felony for which maximum punishment is death
from defendant who does not appear with counsel does not prevent a defendant from waiving his right to
counsel and defendant himself but merely prohibits court from receiving a plea so made. People v. Ballentine
(1952) 39 Cal.2d 193, 246 P.2d 35. Criminal Law  264

A court cannot accept waiver of counsel from any one accused of serious public offense without first
determining that such person understands nature of the charge, elements of the offense, the pleas and defenses
which may be available, or the punishments which may be exacted. Ex parte James (1952) 38 Cal.2d 302, 240



P.2d 596. Criminal Law  1773

22. Habeas corpus

Evidentiary hearing on habeas corpus petition was warranted to resolve factual issue over whether defense
counsel, by allegedly telling defendant he could accept plea offer or have a sham trial at which counsel would
present no evidence and by allegedly misrepresenting sentence to be imposed under plea offer, coerced
defendant into entering nolo contendere plea to child sex abuse charges. In re Vargas (App. 2 Dist. 2000) 100
Cal.Rptr.2d 265, 83 Cal.App.4th 1125, review denied. Habeas Corpus  747

Habeas corpus relief sought by petitioner could not be granted because of noncompliance with this section
providing that every plea must be made by defendant himself in open court, where, prior to counsel's having
stipulated to submission of case on transcript of preliminary examination, petitioner had conferred with counsel
and, thus, petitioner's assent to procedure, including his specific waivers of jury trial and right to produce
further evidence, was to be presumed. In re Mosley (1970) 83 Cal.Rptr. 809, 1 Cal.3d 913, 464 P.2d 473,
certiorari denied 91 S.Ct. 144, 400 U.S. 905, 27 L.Ed.2d 142. Habeas Corpus  475.1

Where state prisoner pleaded guilty to charge of conspiring to escape from state prison in reliance on an
understanding between the court, district attorney, defense counsel and himself that his term of imprisonment
would run concurrently with term which he was then serving and such understanding was result of mistaken
belief that court could lawfully so order, habeas corpus would be granted so that prisoner, when he was
arraigned for judgment, could make application for withdrawal of plea of guilty. Application of Tinsley (App. 3
Dist. 1960) 2 Cal.Rptr. 642, 178 Cal.App.2d 15. Habeas Corpus  476

In habeas corpus proceeding in Supreme Court on behalf of inmate of state prison, who was held under
judgment of conviction entered on plea of guilty of first degree robbery and burglary, Supreme Court was not
required to vacate the judgment because trial court erroneously permitted inmate to withdraw his plea of not
guilty and plead guilty in absence and without consent of his attorney of record, and erroneously failed to
comply with requirements of this section that inmate, before pleading guilty, be first fully informed of right to
counsel, and erroneously failed to find expressly that inmate understood right to counsel and freely waived it,
where inmate freely and intelligently waived his right to counsel. In re Martinez (1959) 52 Cal.2d 808, 345 P.2d
449. Habeas Corpus  484

On remand ordered in habeas corpus proceeding for purpose of establishing degree of crime, validity of
conviction was unaffected and court could not consider motion to withdraw plea of guilty. Ex parte Maynard
(App. 3 Dist. 1951) 104 Cal.App.2d 124, 230 P.2d 880.

Recitals in clerk's minutes, including order of commitment, that accused personally pleaded guilty, corroborated
by testimony of district attorney and defense counsel and direct statement of judge to accused at time of
sentence, that he had personally entered such plea which when made, was not contradicted by accused or
counsel, should prevail so as to sustain validity of sentence in habeas corpus proceeding as against accused's
testimony, supported by reporter's transcript, that defense counsel and not accused entered the plea. Ex parte
Evans (App. 3 Dist. 1945) 70 Cal.App.2d 213, 160 P.2d 551. Habeas Corpus  717(1)

23. Writ of error coram nobis

Proper procedure for defendant seeking to withdraw plea of guilty following entry of judgment is to petition
trial court for writ of error coram nobis and denial of writ would then be subject to review on appeal. People v.
Lockridge (App. 2 Dist. 1965) 43 Cal.Rptr. 925, 233 Cal.App.2d 743. Criminal Law  274(1); Criminal Law

 1023(15)

Evidence sustained finding of trial court that petitioner's plea of guilty was not induced by threats, coercion or
intimidation by her husband or by promises of leniency by responsible officials, and therefore trial court did not
abuse its discretion in denying application for writ of error coram nobis. People v. Chapman (App. 1950) 99
Cal.App.2d 428, 221 P.2d 980. Criminal Law  1618(3)



In proceeding on application for writ of error coram nobis on ground that plea of guilty had been entered in
exchange for probation and that petitioner was not given a preliminary hearing or confronted by his accuser,
evidence sustained implied finding that petitioner had not been promised probation in exchange for his plea of
guilty, that he was given a preliminary hearing, and that he freely and voluntarily admitted his guilt. People v.
Coates (App. 1 Dist. 1949) 95 Cal.App.2d 78, 212 P.2d 263. Criminal Law  1618(1)

Evidence established that defendant who pleaded guilty to robbery charge had not been threatened by arresting
officers with prosecution for other crimes committed in connection with the robbery, and that officers had not
threatened to implicate defendant's brother and sister, if defendant refused to plead guilty to robbery charge, so
as to entitle defendant to relief from robbery conviction on writ of error coram nobis. Application of Rogers
(App. 1949) 91 Cal.App.2d 394, 205 P.2d 667. Criminal Law  1618(3)

Writ of error coram nobis would not lie, after failure of defendant to prosecute appeal to attack record of
conviction as a habitual criminal regular on its face, to show that defendant's counsel rather than defendant
pleaded guilty to each of several counts, notwithstanding such claim might be the fact and constituted
prejudicial error. People v. Coyle (App. 1 Dist. 1948) 88 Cal.App.2d 967, 200 P.2d 546, certiorari denied 69
S.Ct. 1042, 337 U.S. 909, 93 L.Ed. 1721, rehearing denied 69 S.Ct. 1485, 337 U.S. 934, 93 L.Ed. 1740.
Criminal Law  1556

Where defendant had pleaded guilty because he had allegedly been induced by statements of probation officer
and attorneys that probation would probably be granted if he pleaded guilty, but it appeared that he merely
hoped that he would be granted probation, denial of defendant's petition for writ of error coram nobis brought
on ground that defendant had pleaded guilty because of fraud, duress or mistake was not a breach of discretion
on the part of the trial judge. People v. Tidwell (App. 1946) 75 Cal.App.2d 476, 171 P.2d 565. Criminal Law

 1481

Petition for writ of error coram nobis and motion to vacate judgment of conviction was proper procedure where
defendant claimed he had entered plea of guilty because of threats, misstatements and intimidation and had been
deprived of right to trial by jury, but such relief could be had only upon strong and convincing showing of
deprivation of legal rights by extrinsic causes. People v. O'Malley (App. 1 Dist. 1944) 63 Cal.App.2d 646, 147
P.2d 422. Criminal Law  1481

Where accused alleged that he was persuaded to plead guilty by misrepresentation of a witness who was acting
as a stool pigeon for officers to procure that result, there was "extrinsic fraud" which could not be reached either
by a demurrer or motion in arrest of judgment, and no appeal having been taken, "writ of error coram nobis" to
set aside conviction and to permit accused to withdraw plea of guilty and enter plea of not guilty with privilege
of trial by jury, was a proper remedy. People v. Butterfield (App. 3 Dist. 1940) 37 Cal.App.2d 140, 99 P.2d 310.
Criminal Law  1481

The remedy of vacation of judgment on plea of guilty induced by false promises of leniency is not designed to
enable guilty to escape punishment, but to purify administration of justice, and may be utilized only on strong
and convincing showing of deprivation of legal rights by extrinsic causes. People v. Krug (App. 1939) 33
Cal.App.2d 317, 91 P.2d 637. Criminal Law  1483

Defendant was not entitled to writ of error coram nobis for leave to withdraw his plea of guilty after he had
been sentenced thereon, where petition for writ set forth that plea of guilty was entered because defendant
erroneously thought he never had been convicted of a felony and trial court gave slight if any credit to
defendant's explanation for entering his plea, and there was no evidence in record either of an error of judgment
or abuse of discretion. People v. Coe (App. 2 Dist. 1938) 26 Cal.App.2d 595, 80 P.2d 132. Criminal Law 
1481

Where defendant's affidavit in support of motion for writ of error coram nobis to set aside judgment showed
that defendant was not misled or deceived by statement of district attorney but that defendant merely concluded
that plea of guilty would place him in a more favorable light with court and that his confession of guilt might
result in a shorter term of imprisonment, district attorney's statement did not constitute fraud which deprived



defendant of trial and was not ground for granting motion. People v. Kretchmar (App. 3 Dist. 1937) 23
Cal.App.2d 19, 72 P.2d 243. Criminal Law  1481

Accused who admitted prior convictions of felony in another state voluntarily and with opportunity of advice of
counsel, despite fact that he knew he had been granted a pardon, was not entitled to writ of error coram nobis to
have prior felony convictions stricken from judgment of conviction on ground that he had been pardoned for
prior felonies, where accused was not misled by any officer of court or of law, his pleas were not secured by
extrinsic fraud or extorted through fear, and there was no claim that he was insane. People v. Lumbley (1937) 8
Cal.2d 752, 68 P.2d 354. Criminal Law  1434

Defendant charged with 61 counts of felony who pleaded guilty on five counts was not entitled to writ of error
coram nobis to set aside pleas of guilty upon alleged ground that pleas were secured through duress and threats,
where alleged duress and threats were advice from defendant's own counsel to plead guilty. People v. Deutsch
(App. 2 Dist. 1936) 16 Cal.App.2d 121, 60 P.2d 155. Criminal Law  1482

24. Defenses

Where defendant expressly refused to assert defenses of not guilty by reason of insanity and diminished
capacity, defense counsel could not assert such defenses on his own initiative, nor could trial court compel
assertion of such defenses. People v. Gauze (1975) 125 Cal.Rptr. 773, 15 Cal.3d 709, 542 P.2d 1365. Criminal
Law  46; Criminal Law  48

25. Record

Purpose of requiring advice and waiver of Boykin-Tahl rights to be on the record is not only to assure that a plea
is intelligently made, but also to provide a complete record to facilitate any postconviction attack on the plea.
People v. Vallejo (App. 2 Dist. 1991) 2 Cal.Rptr.2d 413, 1 Cal.App.4th 760. Criminal Law  273.1(4)

II. WITHDRAWAL OF PLEA OF GUILTY
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Mental incapacity, generally 56
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51. In general

A defendant charged with an offense is not entitled to gamble on the anticipated result of a plea of guilty, and
when disappointed in the outcome, re-establish a right to a trial by withdrawing such plea, and refusal to vacate
a guilty plea in such circumstances is not an abuse of discretion, when there is no evidence of duress, fraud or
overreaching of his free will in connection with the plea. People v. Cooper (1954) 266 P.2d 566, 123
Cal.App.2d 353; Ex parte Gutierrez (1954) 265 P.2d 16, 122 Cal.App.2d 661; People v. Outcault (1949) 202
P.2d 602, 90 Cal.App.2d 25; People v. Brooks (1946) 165 P.2d 51, 72 Cal.App.2d 657; People v. Price (1942)
125 P.2d 529, 51 Cal.App.2d 716; People v. Casserio (1936) 60 P.2d 505, 16 Cal.App.2d 223; People v. Annino
(1936) 54 P.2d 531, 11 Cal.App.2d 560; People v. Brahm (1929) 277 P. 896, 98 Cal.App. 733; People v.
Blumen (1928) 261 P. 1103, 87 Cal.App. 236; People v. Junod (1927) 259 P. 101, 85 Cal.App. 194; People v.



McCrory (1871) 41 Cal. 458.

The withdrawal of a plea of guilty should not be denied in any case where it is in the least evident that the ends
of justice would be subserved by permitting the defendant to plead not guilty instead; the least surprise or
influence causing a defendant to plead guilty when he has any defense at all should be sufficient cause to permit
a change of plea from guilty to not guilty. People v. Ramirez (App. 2 Dist. 2006) 47 Cal.Rptr.3d 272, 141
Cal.App.4th 1501. Criminal Law  274(3.1)

Decision to withdraw guilty plea is one for defendant and his counsel, not trial court. People v. Gonzalez (App.
2 Dist. 1993) 16 Cal.Rptr.2d 635, 13 Cal.App.4th 707. Criminal Law  274(1)

Only the defendant may enter a guilty plea or make a motion to withdraw a previously entered plea; prosecutor
cannot move for the court to "reconsider" a previous ruling allowing defendant to withdraw his guilty plea.
People v. McGee (App. 1 Dist. 1991) 283 Cal.Rptr. 528, 232 Cal.App.3d 620. Criminal Law  273(5);
Criminal Law  274(1); Criminal Law  274(10)

Absent bad faith on part of petitioner's counsel, petitioner, who sought to withdraw his guilty plea due to
misunderstanding in entering into plea, should have been given option of either withdrawing his plea or
proceeding to sentencing without reference to that 60 to 90 day limitation. Mourmouris v. Superior Court of
Ventura County (App. 2 Dist. 1981) 172 Cal.Rptr. 1, 115 Cal.App.3d 956. Criminal Law  274(1)

Defendant was not entitled to withdraw guilty plea even though trial court may have erroneously failed to
advise him that conviction may result in deportation or exclusion of alien since defendant was not an alien
subject to deportation. People v. Gloria (App. 2 Dist. 1980) 166 Cal.Rptr. 138, 108 Cal.App.3d 50. Criminal
Law  274(3.1)

If requisite showing of good cause has been made, court must grant a prejudgment motion to withdraw guilty
plea, which has been entered without counsel, whereas court may grant such a motion by an accused who has
entered his plea with counsel. People v. Cruz (1974) 116 Cal.Rptr. 242, 12 Cal.3d 562, 526 P.2d 250. Criminal
Law  274(7)

Defendant, and not his counsel, is responsible for entry of his plea and defendant is most appropriate person to
apply for permission to withdraw a plea and put in another. People v. Clark (App. 2 Dist. 1968) 70 Cal.Rptr.
324, 264 Cal.App.2d 44. Criminal Law  268

Absent compelling circumstances, a personally made plea under this section providing that unless otherwise
provided by law every plea must be put in by the defendant himself in open court need not be personally
withdrawn but can be withdrawn by counsel. People v. Baker (App. 2 Dist. 1967) 58 Cal.Rptr. 691, 250
Cal.App.2d 472. Criminal Law  274(1); Criminal Law  301

Though permission to withdraw plea of guilty is within trial court's discretion, courts generally are liberal in
allowing such plea to be withdrawn, especially where there is doubt of defendant's guilt. People v. Mitchell
(Super. 1955) 134 Cal.App.2d Supp. 912, 286 P.2d 1016. Criminal Law  274(3.1)

Where record showed that defendant 13-year old boy charged with murder was represented by able attorneys,
and that he had been informed of his legal and constitutional rights before plea of guilty was entered, it could
not be said that there was not ample time for due deliberation before the entry of such plea, particularly in view
of fact that the complaint was filed in the justice's court on April 17, 1948, and that there were seven
appearances in various courts before the plea was entered on May 21, 1948, and that thereafter there were
several appearances during which no question was raised as to the matters relied upon in support of a motion
for permission to withdraw the plea of guilty and to file a plea of not guilty. People v. Thompson (App. 3 Dist.
1949) 94 Cal.App.2d 578, 211 P.2d 1. Criminal Law  274(3.1)

Under proper advice, defendant pleaded guilty of murder.  The court heard evidence, determined the crime to be
murder in the first degree, and fixed the punishment at death.  Immediately, and before the entry of judgment,
defendant sought to withdraw his plea.  This could not be done. People v. Lennox (1885) 67 Cal. 113, 7 P. 260.



Criminal Law  274(9)

52. Grounds for withdrawal of plea of guilty, in general

The normal rules for withdrawal of a guilty plea, when the strict statutory time limits have expired, are identical
to the rules for obtaining a writ of coram nobis. People v. Totari (App. 6 Dist. 2003) 4 Cal.Rptr.3d 613, 111
Cal.App.4th 1202, modified on denial of rehearing. Criminal Law  274(1)

Pleas are not set aside simply because defendants change their minds. In re Vargas (App. 2 Dist. 2000) 100
Cal.Rptr.2d 265, 83 Cal.App.4th 1125, review denied. Criminal Law  274(3.1)

When ground for withdrawing guilty plea is omission of advisement of consequences of plea, defendant must
show ignorance: that he was actually unaware of possible consequences of his plea. People v. Castaneda (App.
1 Dist. 1995) 44 Cal.Rptr.2d 666, 37 Cal.App.4th 1612. Criminal Law  274(3.1)

Plea may not be withdrawn simply because defendant has changed his mind. People v. Nance (App. 4 Dist.
1991) 2 Cal.Rptr.2d 670, 1 Cal.App.4th 1453. Criminal Law  273(3)

Alien defendant who was aware of possibility of deportation and immigration consequences of guilty plea was
not entitled to withdraw plea before judgment; defendant was only confused about degree of the risk. People v.
Quesada (App. 3 Dist. 1991) 281 Cal.Rptr. 426, 230 Cal.App.3d 525. Criminal Law  274(4); Criminal Law

 274(9)

Though this section providing for withdrawal of guilty plea is to be liberally construed and plea may be
withdrawn for mistake, ignorance, inadvertence or any other factor overreaching defendant's free and clear
judgment, facts of such grounds must be established by clear and convincing evidence. People v. Urfer (App. 2
Dist. 1979) 156 Cal.Rptr. 682, 94 Cal.App.3d 887. Criminal Law  274(4)

Despite defendant's allegations that, at time he entered guilty plea, he had overestimated strength of state's case
against him and had incorrectly assumed that his codefendant would have implicated him if case had gone to
trial, such allegations did not constitute type of mistake, ignorance or inadvertence which would permit
withdrawal of defendant's guilty plea to second-degree murder. People v. Watts (App. 1 Dist. 1977) 136
Cal.Rptr. 496, 67 Cal.App.3d 173. Criminal Law  274(4)

Generally, a guilty plea may be withdrawn for mistake, ignorance, inadvertence or any other factor overriding a
defendant's free and clear judgment providing that good cause is shown by clear and convincing evidence.
People v. Tabucchi (App. 5 Dist. 1976) 134 Cal.Rptr. 245, 64 Cal.App.3d 133. Criminal Law  274(4)

Though this section providing for withdrawal of guilty plea is to be liberally construed and a plea may be
withdrawn for mistake, ignorance, inadvertence or any other factor overreaching defendant's free and clear
judgment, the facts of such grounds must be established by clear and convincing evidence. People v. Waters
(App. 5 Dist. 1975) 125 Cal.Rptr. 46, 52 Cal.App.3d 323. Criminal Law  274(4)

Generally, plea of guilty may be withdrawn for mistake, ignorance or inadvertence or any other factor
overreaching defendant's free and clear judgment. People v. Superior Court of City and County of San
Francisco (1974) 114 Cal.Rptr. 596, 11 Cal.3d 793, 523 P.2d 636. Criminal Law  274(4)

Defendant was not entitled to withdraw guilty pleas on ground that they had been induced by knowledge that
People would use defendant's statements obtained in violation of his constitutional rights at trial as had been
done at preliminary hearing. People v. Barton (App. 2 Dist. 1971) 97 Cal.Rptr. 329, 19 Cal.App.3d 990.
Criminal Law  274(3.1)

Any defect in adjudication of guilt serious enough to cause vacation of that adjudication would be basis for
permitting defendant to withdraw guilty plea. In re Luna (App. 2 Dist. 1968) 65 Cal.Rptr. 121, 257 Cal.App.2d
754. Criminal Law  274(3.1)

Because plea of guilty is equivalent to conviction of crime charged, basis of motion to withdraw plea must be



established by clear and convincing evidence. People v. Perry (App. 2 Dist. 1963) 34 Cal.Rptr. 110, 220
Cal.App.2d 841. Criminal Law  274(1)

Defendant was not entitled to withdraw his plea of guilty to charges of grand theft where he failed to present
any facts tending to show that he was innocent of the charge. People v. Beck (App. 2 Dist. 1961) 10 Cal.Rptr.
396, 188 Cal.App.2d 549. Criminal Law  274(8)

In proceeding on motion to vacate judgment of conviction for first-degree robbery and to permit defendant to
withdraw his plea of guilty, defendant's affidavit, which showed that his counsel had not misled him and that
defendant had relied upon advice of jailors and fellow prisoners, was not sufficient to state legal reason why
defendant should be permitted to withdraw his plea of guilty. People v. Kelly (App. 1 Dist. 1960) 7 Cal.Rptr.
600, 184 Cal.App.2d 611. Criminal Law  274(3.1)

Where one accused of a felony, comprehending fully the significance of a judgment of guilt, pleads guilty, he is
restricted to the grounds authorized as bases for vacating such plea and is in no position to claim that he is to be
presumed to be innocent or to argue the doctrine of reasonable doubt. People v. Bauman (App. 1955) 131
Cal.App.2d 595, 281 P.2d 74. Criminal Law  274(1)

Where defendants pleaded guilty to murder which after hearing was determined to be murder in the first degree,
denial of motion to withdraw guilty pleas on ground that they were involuntary was not error. People v. Nixon
(1949) 34 Cal.2d 234, 209 P.2d 385, certiorari denied 70 S.Ct. 235, 338 U.S. 895, 94 L.Ed. 550. Criminal Law

 274(3.1)

Where defendants and their counsel were not ignorant of any purported defect in proceeding before committing
magistrate at time defendants entered their pleas of not guilty, and before pleas were entered they had raised by
motion and by demurrers the question that they had not had a preliminary examination, refusal to permit
defendants to withdraw their pleas so that they might again move to set aside information on ground that they
had been held to answer without any preliminary examination was not an abuse of discretion. People v. Brooks
(App. 4 Dist. 1946) 72 Cal.App.2d 657, 165 P.2d 51. Criminal Law  301

Although withdrawal of a plea of guilty is within the discretion of the trial court, and such discretion must be
exercised upon the facts of each individual case, withdrawal of such plea should not be denied where it is in the
least evident that the ends of justice would be subserved by permitting accused to plead not guilty. People v.
McGarvy (App. 3 Dist. 1943) 61 Cal.App.2d 557, 142 P.2d 92. Criminal Law  274(2); Criminal Law 
274(3.1)

Trial court did not abuse its discretion in denying defendant's motion to withdraw his plea of guilty to offense of
murder in the second degree where no showing was made of reasonable excuse for delay in presenting motion,
or that plea of guilty was induced through ignorance, inadvertence or without deliberation or that it was made
through hope, fear, coercion, or cajolery, or that evidence whereon trial court fixed the degree of crime was
untrue. People v. Bauman (App. 1 Dist. 1940) 39 Cal.App.2d 587, 103 P.2d 1020. Criminal Law  274(1);
Criminal Law  274(9)

Denial of motion to withdraw plea of guilty to count charging rape on ground that plea was entered through
misunderstanding was not abuse of discretion where accused's former counsel testified that he had fully
explained to accused that count charging contribution to delinquency of minor would be dismissed only upon
accused's plea of guilty to count charging rape. People v. Annino (App. 1 Dist. 1936) 11 Cal.App.2d 560, 54
P.2d 531. Criminal Law  274(2)

A person pleading guilty under belief that he was guilty, whereas the facts could not establish his guilt, could
move to change his plea. People v. Moore (App. 1935) 9 Cal.App.2d 251, 49 P.2d 615.

Where defendant claimed he pleaded guilty to charge of grand theft, rather than to violation of Vehicle Act,
from inadvertence, court properly denied motion to set it aside. People v. La Marr (App. 1931) 115 Cal.App.
138, 1 P.2d 27. Criminal Law  274(4)



Defendant, denied hearing after plea of guilty and sentencing to prison, was entitled to withdraw plea on
showing that no more than minor technical offense was involved. People v. Grant (App. 1929) 97 Cal.App. 60,
274 P. 1005, rehearing denied 97 Cal.App. 60, 275 P. 838. Criminal Law  274(3.1)

Refusal to permit defendant to withdraw his plea in order to present objections which should have been
presented before the plea was not an abuse of discretion, where he showed no reasonable excuse for failure to
object before the plea. People v. Ronsse (App. 1914) 26 Cal.App. 100, 146 P. 65. Criminal Law  274(2)

53. Good cause, withdrawal of plea of guilty

While mistake, ignorance or any other factor overcoming exercise of free judgment is good cause for
withdrawal of a guilty plea, good cause must be shown by clear and convincing evidence. People v. Gallego
(1979) 153 Cal.Rptr. 415, 90 Cal.App.3d Supp. 21; People v. Cruz (1974) 116 Cal.Rptr. 242, 526 P.2d 250, 12
Cal.3d 562.

While a plea of guilty may be withdrawn on ground that it was entered as the result or mistake, ignorance,
inadvertence or any factor that overcame exercise by defendant of a free judgment, defendant must show by
clear and convincing evidence good cause for setting aside his plea of guilty. People v. Ottenstror (1954) 273
P.2d 289, 127 Cal.App.2d 104; People v. Cooper (1954) 266 P.2d 566, 123 Cal.App.2d 353; People v. Burkett
(1953) 257 P.2d 745, 118 Cal.App.2d 204.

In determining whether a defendant had good cause to have a guilty plea set aside, "good cause" means mistake,
ignorance, fraud, duress or any other factor that overcomes the exercise of free judgment and must be shown by
clear and convincing evidence. People v. Ravaux (App. 4 Dist. 2006) 49 Cal.Rptr.3d 211, 142 Cal.App.4th 914,
rehearing denied, review denied. Criminal Law  274(1); Criminal Law  274(4)

Mistake, ignorance or any other factor overcoming the exercise of free judgment is good cause for withdrawal
of a guilty plea, but must be shown by clear and convincing evidence. People v. Ramirez (App. 2 Dist. 2006) 47
Cal.Rptr.3d 272, 141 Cal.App.4th 1501. Criminal Law  274(1); Criminal Law  274(4)

To establish good cause to withdraw a guilty plea, it must be shown that defendant was operating under
mistake, ignorance, or other factor, such as inadvertence, fraud, or duress, overcoming the exercise of his free
judgment. People v. Weaver (App. 4 Dist. 2004) 12 Cal.Rptr.3d 742, 118 Cal.App.4th 131, as modified.
Criminal Law  274(4)

Good cause must be shown for withdrawal of a guilty plea, based on clear and convincing evidence. People v.
Weaver (App. 4 Dist. 2004) 12 Cal.Rptr.3d 742, 118 Cal.App.4th 131, as modified. Criminal Law 
274(3.1)

A defendant who seeks to withdraw his guilty plea may do so before judgment has been entered upon a showing
of good cause. People v. Weaver (App. 4 Dist. 2004) 12 Cal.Rptr.3d 742, 118 Cal.App.4th 131, as modified.
Criminal Law  274(3.1); Criminal Law  274(9)

Good cause to withdraw a plea is shown if defendant did not exercise free judgment in entering into the plea. In
re Vargas (App. 2 Dist. 2000) 100 Cal.Rptr.2d 265, 83 Cal.App.4th 1125, review denied. Criminal Law 
274(4)

Good cause must be shown for withdrawal of guilty plea prior to judgment, pursuant to statute, based on clear
and convincing evidence. People v. Mickens (App. 6 Dist. 1995) 45 Cal.Rptr.2d 633, 38 Cal.App.4th 1557.
Criminal Law  274(1)

To establish good cause for withdrawal of guilty plea, it must be shown that defendant was operating under
mistake, ignorance, or any other factor overcoming the exercise of his free judgment, such as inadvertence,
fraud, or duress. People v. Huricks (App. 2 Dist. 1995) 38 Cal.Rptr.2d 592, 32 Cal.App.4th 1201, review
denied. Criminal Law  274(3.1); Criminal Law  274(4)

Facts presented on defendant's motion to withdraw guilty plea did not constitute "good cause" even under



defendant's proposed preponderance of evidence standard, which was lower than actual standard of clear and
convincing evidence; defendant apparently did not question his culpability, but wanted trial so that reason for
his criminal acts would be made public and result in change in law, none of which indicated that defendant was
operating under mistake, ignorance, or inadvertence, or that exercise of his free judgment was overcome.
People v. Nance (App. 4 Dist. 1991) 2 Cal.Rptr.2d 670, 1 Cal.App.4th 1453. Criminal Law  274(3.1)

"Good cause" for withdrawal of guilty plea prior to pronouncement of judgment must be established by clear
and convincing evidence, rather than by preponderance of evidence. People v. Nance (App. 4 Dist. 1991) 2
Cal.Rptr.2d 670, 1 Cal.App.4th 1453. Criminal Law  274(1)

Defendant failed to show good cause for withdrawal of his guilty plea, even though he was given only five to
ten minutes to consider plea offer before he entered plea; neither defendant nor his counsel requested additional
time to consider plea. People v. Grey (App. 3 Dist. 1990) 275 Cal.Rptr. 572, 225 Cal.App.3d 1336. Criminal
Law  274(3.1)

Test of abuse of discretion in granting motion to allow withdrawal of guilty plea is whether after consideration
of all relevant factors there was good cause shown for granting motion and whether justice would be promoted
thereby. People v. Superior Court of City and County of San Francisco (1974) 114 Cal.Rptr. 596, 11 Cal.3d
793, 523 P.2d 636. Criminal Law  274(2)

In determining good cause under this section the trial court was entitled to consider the delay of the defendant
in making his application and his failure to assert his claim despite earlier opportunities to do so. People v.
Brotherton (App. 1 Dist. 1966) 48 Cal.Rptr. 513, 239 Cal.App.2d 195. Criminal Law  274(9)

Defendant must show good cause for application to withdraw guilty plea and substitute not guilty plea. People
v. Gannaro (App. 1 Dist. 1963) 30 Cal.Rptr. 711, 216 Cal.App.2d 25. Criminal Law  274(1)

Probation officer's report recommending that probation be denied was not "good cause" for change of plea of
guilty to not guilty. People v. McDowell (App. 3 Dist. 1962) 22 Cal.Rptr. 646, 204 Cal.App.2d 734. Criminal
Law  274(3.1)

An accused seeking to set aside a plea of guilty must show good cause therefor and the granting or denial of
such an application is in the sound discretion of the trial judge whose decision will not be disturbed unless an
abuse thereof is clearly shown. People v. Beck (App. 2 Dist. 1961) 10 Cal.Rptr. 396, 188 Cal.App.2d 549.
Criminal Law  274(2); Criminal Law  1149

Defendant, having entered plea of guilty, must show good cause, with convincing evidence, to warrant setting
aside such plea. People v. Bauman (App. 1955) 131 Cal.App.2d 595, 281 P.2d 74. Criminal Law  274(1)

Evidence was not sufficiently clear and convincing to show good cause for permitting defendant to withdraw
pleas of guilty to charges of robbery and substitute therefor pleas of not guilty, and denial of motion for such
relief was not abuse of discretion. People v. Ottenstror (App. 1 Dist. 1954) 127 Cal.App.2d 104, 273 P.2d 289.
Criminal Law  274(2)

54. Overreaching defendant's free will, withdrawal of plea of guilty

A plea of guilty may be withdrawn for mistake, ignorance, inadvertence or for any other factor overreaching a
defendant's free and clear judgment, but fact of such mistake, fraud, duress or overreaching must be established
by clear and convincing evidence, and appellate court may conclude that the motion was properly denied where
defendant acted with knowledge of facts and advice of his counsel. People v. Alexander (1955) 279 P.2d 128,
130 Cal.App.2d 529; People v. Griffin (1950) 224 P.2d 47, 100 Cal.App.2d 546; People v. Butler (1945) 161
P.2d 401, 70 Cal.App.2d 553.

A proceeding to set aside judgment on plea of guilty may be resorted to only where defendant is deprived of
right to trial on merits by duress, fraud, or other force overreaching his free will and judgment. Ex parte Hough
(1944) 150 P.2d 448, 24 Cal.2d 522; People v. Gottlieb (1938) 77 P.2d 489, 25 Cal.App.2d 411; People v.



Schwarz (1927) 257 P. 71, 201 Cal. 309.

Where, on account of duress, fraud, or other fact overreaching free will and judgment of defendant, he is
deprived of right of trial on merits, court in which he was sentenced may after judgment and after time for
appeal has passed, if properly supported motion is seasonably made, grant withdrawal of plea of guilty, but such
remedy applies only upon strong showing of deprivation of legal rights by extrinsic causes. People v. Savin
(1940) 98 P.2d 773, 37 Cal.App.2d 105; People v. Campos (1935) 43 P.2d 274, 3 Cal.2d 15; People v. Aseltine
(1934) 34 P.2d 830, 139 Cal.App. 768.

Trial judge's undue pressure on defendant to plead guilty to multiple counts of lewd acts upon child constituted
good cause to allow withdrawal of defendant's plea; although judge's intention was to encourage plea bargain in
everyone's interest, his statements on defendant's mental state and his concern for the alleged victims testifying
at trial led defendant understandably to conclude that judge believed defendant was guilty and dangerous and
that defendant would not get fair trial. People v. Weaver (App. 4 Dist. 2004) 12 Cal.Rptr.3d 742, 118
Cal.App.4th 131, as modified. Criminal Law  274(4)

Denial of motion to withdraw a plea of guilty, and enter a plea of not guilty was not an abuse of discretion,
where there was no showing of duress, fraud or other force over-reaching will of defendant and no showing that
defendant had been deprived of any right by an extrinsic cause. People v. Parker (App. 2 Dist. 1961) 16
Cal.Rptr. 718, 196 Cal.App.2d 704. Criminal Law  274(2)

A plea of guilty may be withdrawn for mistake, ignorance, inadvertence or any other factor overreaching
defendant's free and clear judgment. People v. Mitchell (Super. 1955) 134 Cal.App.2d Supp. 912, 286 P.2d
1016. Criminal Law  274(4)

Pleas of guilty should be set aside where public officials, directly or impliedly, coerce or induce the pleas or
overreach the will of the accused, but mere disappointment of accused in awarded sentence or reliance upon his
own counsel's advice are not sufficient to prove abuse of discretion in denying a motion to withdraw guilty
pleas. People v. Van Valkenburg (App. 1 Dist. 1952) 111 Cal.App.2d 337, 244 P.2d 750. Criminal Law 
274(4)

On motion to withdraw plea of guilty, doctrines of presumptive innocence and proof beyond a reasonable doubt
are inapplicable, and question is whether plea was entered because of duress, fraud or other forces overreaching
free will of defendant, or whether there was convincing showing that defendant had been deprived of any legal
right by an extrinsic cause. People v. Outcault (App. 1 Dist. 1949) 90 Cal.App.2d 25, 202 P.2d 602. Criminal
Law  274(1)

Denial of defendant's motion to change plea of guilty to not guilty was not abuse of discretion, where guilty
plea was not entered by reason of duress, fraud, or any overreaching of defendant's free will and judgment, and
defendant had had benefit of advice of counsel of his own choosing, and was not entirely unfamiliar with
criminal procedure, and had made admissions of guilt but made no offer to produce at trial on merits any
evidence which would tend to prove that he was not guilty. People v. Wells (App. 1946) 77 Cal.App.2d 520,
175 P.2d 595. Criminal Law  274(2)

Colloquy between trial court and defendant wherein defendant stated that the court did not coerce her to plead
guilty and did not offer any inducement showed that defendant did not enter pleas of guilty because of any
coercion, nor could defendant contend that she had entered pleas of guilty on the advice of her counsel. People
v. Dysart (App. 2 Dist. 1940) 39 Cal.App.2d 287, 102 P.2d 1091. Criminal Law  273.1(1)

Where it was not shown that accused was a victim of fraud, duress, or designing influence as a result of which
he was induced to enter plea of guilty to an information charging him with having issued checks without
sufficient funds, and plea was attributed to accused's state of mind, discretion of trial court in denying motion to
set aside the plea of guilty and enter plea of not guilty was not abused. People v. Mills (App. 2 Dist. 1937) 22
Cal.App.2d 725, 71 P.2d 946. Criminal Law  274(2); Criminal Law  274(4)

Motion to set aside plea of guilty on ground of duress is within trial court's sound discretion. People v. Toledo



(App. 4 Dist. 1931) 111 Cal.App. 204, 295 P. 353. Criminal Law  274(4)

55. Surprise or extrinsic influence, withdrawal of plea of guilty

Trial court's exercise of discretion in disregarding defendant's unsworn statement that he was under influence of
drug methedrine when he pleaded guilty and denying his motion to withdraw his guilty plea was sustained by
the record. People v. Brotherton (App. 1 Dist. 1966) 48 Cal.Rptr. 513, 239 Cal.App.2d 195. Criminal Law 
274(6)

Where defendant was allegedly informed by his attorney immediately preceding time for trial that the attorney
was allegedly ill prepared to proceed with the trial because attorney had not been paid sufficient sums to
prepare properly for the trial, defendant should have been permitted to withdraw plea of guilty and to enter a
plea of not guilty. People v. Young (App. 1956) 138 Cal.App.2d 425, 291 P.2d 980. Criminal Law  274(7)

The trial court did not abuse its discretion in refusing to permit defendant to withdraw his plea of guilty and
substitute a plea of not guilty where, at the time of the arraignment, accused was fully advised of his rights, and
the plea of guilty was entered under circumstances which showed that accused was neither surprised nor
cajoled. People v. Bostic (1914) 167 Cal. 754, 141 P. 380. Criminal Law  274(2)

56. Mental incapacity, generally, withdrawal of plea of guilty

Denial of motion to withdraw plea of guilty on ground that defendant had been "under medication,
tranquilizers" when he entered his plea the previous week was not an abuse of discretion where defendant's
court-appointed counsel responded affirmatively to trial court's inquiry whether counsel's unverified statement
was all he intended to submit. People v. Goldman (App. 3 Dist. 1966) 53 Cal.Rptr. 810, 245 Cal.App.2d 376.
Criminal Law  274(6)

Under evidence, including evidence that defendant charged with kidnapping, sexual offense, and possession of
concealed weapon, was sexual psychopath, but not suffering from any mental aberration warranting plea of
insanity, court did not abuse discretion in refusing to permit change of plea from guilty to not guilty by reason
of insanity. People v. McDonough (App. 5 Dist. 1961) 17 Cal.Rptr. 643, 198 Cal.App.2d 84. Criminal Law

 274(6)

Only where there has been abuse of discretion of trial judge in determining question of defendant's sanity may
trial judge's action be disturbed on appeal. People v. Snyder (App. 1955) 135 Cal.App.2d 79, 286 P.2d 388.
Criminal Law  1158.23

Evidence was insufficient to establish psychopathic condition of accused at time of entering plea of guilty as
ground for setting aside such plea and permitting accused to enter plea of not guilty. People v. Bauman (App.
1955) 131 Cal.App.2d 595, 281 P.2d 74. Criminal Law  274(6)

The fact that defendant accused of crime against child was adjudged a sexual psychopath did not mean that he
was insane or incapable of understanding the nature of the proceedings or consequences of his change of plea
from not guilty to guilty and did not constitute such good cause as would require trial court to permit defendant
to withdraw the guilty plea and plead not guilty. People v. Broady (App. 1 Dist. 1953) 120 Cal.App.2d 901, 262
P.2d 669. Criminal Law  274(6)

Exercise of power to allow plea of guilty to be withdrawn for purpose of setting aside information, on grounds
that at time of preliminary hearing defendant was insane and was not represented by counsel, was left to sound
discretion of trial judge. People v. Crowder (App. 4 Dist. 1945) 69 Cal.App.2d 304, 158 P.2d 988. Criminal
Law  1149

Refusal to permit defendant who had entered plea of guilty to charge of committing lewd and lascivious act on
female child, to plead "not guilty by reason of insanity" based upon affidavits that defendant had suffered
considerable mental deterioration was not abuse of discretion, where it did not appear that defendant was so
deranged that he was not conscious of wrongful nature of his act. People v. Morgan (App. 1935) 9 Cal.App.2d



612, 50 P.2d 1061. Criminal Law  274(6)

57. Ignorance or fear, withdrawal of plea of guilty

Denial of defendant's motion to withdraw guilty plea was not abuse of trial court's discretion, even though
defendant indicated at time he entered guilty plea that he was doing so against his better judgment, absent
evidence that defense counsel was ignorant of law or facts or was incompetent, or evidence of mistake,
ignorance, or overbearance of defendant's free will. People v. Hunt (App. 2 Dist. 1985) 219 Cal.Rptr. 731, 174
Cal.App.3d 95, review denied. Criminal Law  274(4)

Not only was guilty plea to sale of phencyclindine constitutionally invalid for failure to inform defendant of
statutorily required three-year minimum term for parole eligibility but trial court abused its discretion in
refusing to allow defendant to withdraw plea in face of showing that he entered plea on mistaken belief that he
would be eligible for parole in 20 months, i.e., after serving one-third of the minimum five-year term. People v.
Tabucchi (App. 5 Dist. 1976) 134 Cal.Rptr. 245, 64 Cal.App.3d 133. Criminal Law  274(4)

Where following plea of guilty to possession of marijuana defendant was placed on probation and sentence was
suspended, it was within discretion of trial court to permit him to withdraw guilty plea on ground that at the
time of entry of guilty plea defendant did not realize that deportation would be a collateral consequence of plea.
People v. Superior Court of City and County of San Francisco (1974) 114 Cal.Rptr. 596, 11 Cal.3d 793, 523
P.2d 636. Criminal Law  274(4)

Alleged fact that after plea of guilty but before sentence the defendant has become apprehensive regarding the
anticipated sentence is not sufficient to compel the exercise of judicial discretion to permit the plea of guilty to
be withdrawn, nor may the defendant enter a plea confident that if by some fortuitous circumstance his chances
of an acquittal are substantially improved, he may thereafter withdraw his plea of guilty as of right. People v.
Caruso (App. 2 Dist. 1959) 174 Cal.App.2d 624, 345 P.2d 282, (Caruso) guilty plea set aside, (Caruso) plea of
not guilty entered, case dismissed. Criminal Law  274(3.1)

Discretion vested in trial court to permit withdrawal of plea of guilty should be liberally exercised and
permission should be granted if it fairly appears that defendant was in ignorance of his rights and the
consequences of his act or was unduly and improperly influenced by hope or fear. People v. Burkett (App. 1
Dist. 1953) 118 Cal.App.2d 204, 257 P.2d 745. Criminal Law  274(4)

Where one confesses a murder, and six weeks thereafter, having had aid of counsel for a month, withdraws his
plea of not guilty, on their advice, after repeated consultations, and after being fully informed of his rights and
the consequences, there is no abuse of discretion in refusing to allow withdrawal of his plea of guilty, on the
ground that it was made in fear of and to avoid mob violence; the request to withdraw not having been made till
after it was apparent that the court would impose the death penalty, and there being nothing in the evidence
which would call for a lesser punishment. People v. Miller (1896) 114 Cal. 10, 45 P. 986. Criminal Law 
274(4); Criminal Law  274(9)

58. Misrepresentation and fraud, generally, withdrawal of plea of guilty

Alleged misrepresentation by defense counsel as to sentence which would be imposed after entry of guilty plea
may be considered by trial court in ruling on motion before judgment to withdraw the guilty plea. People v.
Ribero (1971) 92 Cal.Rptr. 692, 4 Cal.3d 55, 480 P.2d 308. Criminal Law  274(7)

For successful appeal seeking to withdraw guilty plea, defendant must show that plea was entered into without
aid of counsel or by reason of duress, fraud, deception, or other promises or irregularities which deprived him
of right to trial on the merits. People v. Shanklin (App. 5 Dist. 1966) 52 Cal.Rptr. 28, 243 Cal.App.2d 94.
Criminal Law  273.1(2)

If plea of guilty to one of four felony counts was void because of alleged fraud of movant's attorney in
misrepresenting penalty to be imposed if defendant pleaded guilty to felony charge, followed by apparently
corroborative acts and statements of trial judge and deputy district attorney, in good faith relied upon by



movant, plea should be vacated and people and movant restored to positions in which they stood immediately
before entry of guilty plea. People v. Odlum (App. 1949) 91 Cal.App.2d 761, 205 P.2d 1106. Criminal Law

 274(4)

Where accused was induced by a fellow prisoner purporting to represent district attorney to enter a plea of
guilty to a first degree murder charge, on assurance that he would not be convicted of an offense greater than
manslaughter, which the evidence authorized, and accused on plea of guilty was convicted of first degree
murder, fraud and undue influence which person procuring plea of guilty exercised, deprived accused of right of
trial by jury, and conviction was set aside and accused permitted to withdraw plea of guilty and to enter plea of
not guilty with privilege of trial by jury. People v. Butterfield (App. 3 Dist. 1940) 37 Cal.App.2d 140, 99 P.2d
310. Criminal Law  274(4); Jury  31.3(1)

The rule that a judgment may be vacated and a plea of guilty, which was obtained by fraud, set aside, may be
utilized only upon a strong and convincing showing of the deprivation of legal rights by extrinsic causes.
People v. Gottlieb (App. 2 Dist. 1938) 25 Cal.App.2d 411, 77 P.2d 489. Criminal Law  274(4); Criminal
Law  1481

Refusal to permit accused to change plea from guilty to not guilty of grand theft of yearling heifer was not
abuse of discretion, in absence of showing in record of legal fraud influencing accused to enter plea. People v.
Ramey (App. 1933) 135 Cal.App. 573, 27 P.2d 941. Criminal Law  274(4)

59. Denial of counsel, withdrawal of plea of guilty

Fact that both defense counsel had second thoughts about possible strength of defense of consent and possibility
that more aggressive counsel would have urged defendant to trial was insufficient to sustain defendant's burden
of proving ineffective assistance of counsel requiring withdrawal of guilty plea to 11 counts of sexual offenses
against his wife, where, considering incredible array of sadistic acts defendant committed on his wife, it was
unlikely that jury would have believed defense of consent. People v. Hunt (App. 2 Dist. 1985) 219 Cal.Rptr.
731, 174 Cal.App.3d 95, review denied. Criminal Law  1920

Court at arraignment was required to advise defendant of his right to counsel and to permit plea of guilty only if
satisfied of intelligent waiver. In re Grayson (App. 3 Dist. 1966) 51 Cal.Rptr. 145, 242 Cal.App.2d 110.
Criminal Law  264

Defendant was not entitled to withdraw his plea of guilty to charges of grand theft on the ground that he had no
representation of counsel when he pleaded guilty in the magistrate's court. People v. Beck (App. 2 Dist. 1961)
10 Cal.Rptr. 396, 188 Cal.App.2d 549. Criminal Law  274(7)

Where defendant made several admissions of guilt to charge of statutory rape of seventeen year old girl and
expressed a desire to "get it over with", and committing magistrate and superior court judge advised defendant
fully as to his rights to counsel and to an extension of time to secure counsel and told defendant that attorney
would be appointed for him if he was unable to employ an attorney, and undue haste was not indicated by either
the court or district attorney, and defendant was a 43 year old college graduate who was a pastor of church and
of more than average intelligence, denial of defendant's motions to change plea from guilty to not guilty and in
arrest of judgment was not abuse of discretion. People v. Tidwell (App. 1951) 108 Cal.App.2d 60, 238 P.2d 21.
Criminal Law  274(7); Criminal Law  968(1)

Where accused inexperienced farm laborer had been refused permission to talk with his family and attorney
after his arrest and, after some 30 minutes' conversation with an attorney requested by the district attorney to
talk to accused, pleaded guilty to manslaughter, superior court abused its discretion in denying accused's motion
to change his plea to not guilty on ground that his right to be represented by counsel of his own choice had been
invaded. People v. McGarvy (App. 3 Dist. 1943) 61 Cal.App.2d 557, 142 P.2d 92. Criminal Law  274(7)

Record established that trial court in prosecution for grand theft, did not abuse its discretion in refusing to
vacate and set aside defendant's plea of guilty and to substitute therefor a plea of not guilty, on ground that, at
time of entering plea, defendant was denied the right and benefit of counsel, that plea was not freely and



understandingly entered, and that plea was result of a failure to settle a civil litigation. People v. Palmer (App. 2
Dist. 1942) 49 Cal.App.2d 567, 122 P.2d 109. Criminal Law  274(3.1); Criminal Law  274(7)

60. Representation by counsel, withdrawal of plea of guilty

Where there was every indication that defendant and his counsel had a continuous, cooperative and amicable
relationship and that counsel represented defendant competently from commencement of counsel's employment
to and through sentencing procedure, court was not required to appoint other counsel to represent defendant on
motion to withdraw guilty plea which counsel had persuaded defendant to enter. People v. Urfer (App. 2 Dist.
1979) 156 Cal.Rptr. 682, 94 Cal.App.3d 887. Criminal Law  1828(1)

61. Advice of counsel for accused, withdrawal of plea of guilty

Pleas may be set aside if defendants are unduly influenced to accept a plea because their counsel is obviously
not prepared to proceed, or the defendants represented by counsel entered into the pleas as a result of fraud or
duress. In re Vargas (App. 2 Dist. 2000) 100 Cal.Rptr.2d 265, 83 Cal.App.4th 1125, review denied. Criminal
Law  274(4); Criminal Law  274(7)

Defendant was not entitled to withdraw nolo contendere plea on theory that defendant was not afforded ample
time to converse and advise with counsel of his choosing prior to making plea; defendant was represented by
same public defender at every stage of proceedings, entered his plea against advice of his trial counsel, after
having started to do so six days earlier when he first decided to change his mind. People v. Huricks (App. 2
Dist. 1995) 38 Cal.Rptr.2d 592, 32 Cal.App.4th 1201, review denied. Criminal Law  275.5(2)

Defense counsel's warranty that defendant "ultimately yielded to my own persuasions and prejudices" and "did
not plead guilty willingly" was not sufficient to embrace a prima facie legal showing that defendant's
withdrawal of his not guilty plea was involuntary. People v. Urfer (App. 2 Dist. 1979) 156 Cal.Rptr. 682, 94
Cal.App.3d 887. Criminal Law  301

Where defendants' sole ground for urging vacation of judgment was that their attorney had advised them to
plead guilty even though he could have established their innocence through proper cross-examination of
witnesses there was no allegation that defendants had been in any way misled by their counsel and it appeared
that they were aware of all facts upon which they based their motion prior to their change of plea from not
guilty to guilty, denial of motion to withdraw their pleas of guilty, treated as writ of error coram nobis, was not
an abuse of discretion. People v. Lockridge (App. 2 Dist. 1965) 43 Cal.Rptr. 925, 233 Cal.App.2d 743. Criminal
Law  1519(8)

A plea of guilty, entered on advice of counsel, in absence of fraud, will not be vacated. People v. O'Neal (App.
1 Dist. 1962) 22 Cal.Rptr. 641, 204 Cal.App.2d 707. Criminal Law  274(1)

On application to withdraw a plea of guilty, where defendant in affidavit stated that he was guaranteed by his
attorney that if he pleaded guilty he would be granted probation, trial judge was not bound to believe the
affidavit, and even if he had, defendant would not have been entitled to change his plea where there was no
evidence that any responsible official had given the slightest semblance of corroboration to such unwarranted
representation. People v. Caruso (App. 2 Dist. 1959) 174 Cal.App.2d 624, 345 P.2d 282, (Caruso) guilty plea
set aside, (Caruso) plea of not guilty entered, case dismissed. Criminal Law  274(5)

Where defendant made plea of guilty contrary to advice of his counsel and without any unfair promises or
inducements, a denial of defendant's motion to withdraw the guilty plea was not an abuse of discretion. People
v. Brookins (App. 1 Dist. 1955) 133 Cal.App.2d 688, 284 P.2d 959, certiorari denied 77 S.Ct. 234, 352 U.S.
932, 1 L.Ed.2d 166. Criminal Law  274(2)

That defendant was allegedly induced to enter guilty plea solely on representation of his attorney does not
entitle defendant to withdraw such plea. People v. Butler (App. 1 Dist. 1945) 70 Cal.App.2d 553, 161 P.2d 401.
Criminal Law  274(7)



The fact that defendant entered plea of guilty solely on her counsel's advice is not available as ground for
withdrawal of plea as fraudulently obtained. People v. Donegan (App. 2 Dist. 1942) 53 Cal.App.2d 202, 127
P.2d 612. Criminal Law  274(3.1)

The trial court has a wide discretion in granting or denying permission to withdraw plea of guilty and trial
court's order thereon will not be disturbed except on a convincing showing that a defendant has been deprived
of his legal rights, but mere fact that a defendant believed, or was led by his counsel to believe that he would
receive a milder punishment by pleading guilty is not, in itself, sufficient to require granting of a request to
change plea of guilty to one of not guilty. People v. Northcutt (App. 4 Dist. 1940) 38 Cal.App.2d 258, 100 P.2d
1094. Criminal Law  274(2); Criminal Law  274(5)

The right of defendants, after judgment of conviction had become final, to withdraw pleas of guilty could not be
based merely upon the fact that their attorney assured them that probation would be granted if pleas of guilty
were entered. People v. Miranda (App. 1939) 31 Cal.App.2d 370, 88 P.2d 181. Criminal Law  274(9)

Where accused pleaded guilty to grand theft, on advice of counsel and in hope that he would be admitted to
probation as theretofore, and district attorney advised accused to enter plea of not guilty, denial, before
pronouncement of judgment, of accused's motion for leave to withdraw plea of guilty, was not abuse of
discretion. People v. Brickert (App. 1935) 3 Cal.App.2d 474, 39 P.2d 450. Criminal Law  274(2)

Refusing permission to change plea of guilty was not error, because counsel had advised defendant to plead
guilty if he desired probation. People v. Goddard (App. 1 Dist. 1927) 84 Cal.App. 382, 258 P. 447. Criminal
Law  274(5)

A plea of guilty entered by defendant with knowledge of his rights and the consequences of his plea, cannot be
withdrawn merely because he was led by his counsel or others to hope or believe that he would receive a milder
punishment than if he stood trial, which hope proved unfounded. People v. Manriquez (1922) 188 Cal. 602, 206
P. 63. Criminal Law  274(5)

62. Plea bargaining, withdrawal of plea of guilty — In general

Guilty pleas resulting from a bargain should not be set aside lightly and finality of proceedings should be
encouraged. People v. Ravaux (App. 4 Dist. 2006) 49 Cal.Rptr.3d 211, 142 Cal.App.4th 914, rehearing denied,
review denied. Criminal Law  274(3.1)

Defendant was entitled to have judge accepting his plea bargain be the judge imposing sentence, even though
judge accepting plea bargain was a visiting judge, and if visiting judge was not available to sentence defendant,
defendant would be allowed to withdraw guilty plea. People v. Pedregon (App. 1 Dist. 1981) 171 Cal.Rptr. 468,
115 Cal.App.3d 723. Sentencing And Punishment  402

Examination of record concerning defendant, who entered plea of guilty to one count of selling marijuana and
one count of selling dangerous drugs and was sentenced to prison, disclosed that while judge's statements in
plea-bargaining negotiations regarding his discretion in imposing sentence contained no express representation,
the possible limitation on court's freedom of action was not mentioned, and hence guilty plea was not the result
of defendant's free and informed choice. People v. Williams (App. 1 Dist. 1969) 75 Cal.Rptr. 348, 269
Cal.App.2d 879. Criminal Law  273.1(2)

Although defendant was returned to court from narcotics rehabilitation center more than 60 days after
admission, where plea of guilty was entered on express condition that he would be recommended to and
accepted by rehabilitation center failing which he would be permitted to withdraw plea, and was returned for
excessive criminality and sales of narcotics that had occurred before his admission, his return was
nonacceptance and not rejection, so that court abused its discretion in refusing to permit defendant to withdraw
plea. People v. Coley (App. 1 Dist. 1968) 65 Cal.Rptr. 559, 257 Cal.App.2d 787. Criminal Law  274(3.1)

63.  —  —  Violation of plea agreement, withdrawal of plea of guilty



Although, arguably, plea agreement merely provided that the People would stand mute as to whether counts two
and three were to be concurrent or consecutive, district attorney's comments at sentencing violated plea
agreement. People v. Rutledge (App. 5 Dist. 1982) 191 Cal.Rptr. 172, 140 Cal.App.3d 955. Criminal Law 
273.1(2)

Approval of a plea of guilty entered pursuant to terms of a bargain is subject to the necessarily implied
condition that bargain must be entered into honestly and understandingly and in appropriate form, and
defendant is entitled to withdraw his plea of guilty if either prosecution or court repudiates any term of bargain
to his prejudice. People v. Fratianno (App. 2 Dist. 1970) 85 Cal.Rptr. 755, 6 Cal.App.3d 211. Criminal Law

 273.1(2); Criminal Law  274(5)

If a defendant pleads guilty as part of a bargain with apparently authoritative and reliable public official,
whereby he is assured of receiving, in return for his plea, probation, a lenient sentence, or some other form of
special consideration, trial judge may not impose judgment contrary to terms of such bargain without affording
defendant an opportunity to withdraw his guilty plea either by a motion for judgment, by motion to vacate
judgment, or by a petition in nature of coram nobis after judgment. People v. Delles (1968) 73 Cal.Rptr. 389, 69
Cal.2d 906, 447 P.2d 629. Criminal Law  274(3.1); Sentencing And Punishment  60

Defendant who pleaded guilty in reliance on unkept promise of public officials should be allowed to withdraw
his plea even after judgment, particularly where judgment is alleged to be contrary to promise which gave rise
to guilty plea. People v. Wadkins (1965) 45 Cal.Rptr. 173, 63 Cal.2d 110, 403 P.2d 429. Criminal Law 
274(5)

64.  —  —  Probation revocation, plea bargaining, withdrawal of plea of guilty

Where it was reasonable that part of plea bargain with respect to striking of five prior convictions meant there
would be no penalty imposed because of such convictions, and where defendant explained that he understood
the bargain applied to such priors, deputy district attorney stated that he concurred in probation department's
recommendations of continuing defendant's probation on the priors, and court did not tell defendant before he
entered guilty plea that his probation on the priors might be revoked, court's revoking of probation on three of
the priors was not in accord with the plea bargain, and thus defendant would be permitted to withdraw his guilty
plea. People v. Ramos (App. 4 Dist. 1972) 102 Cal.Rptr. 502, 26 Cal.App.3d 108. Criminal Law  274(4)

Where defendant pleaded guilty in reliance on trial judge's promise to grant probation, and the judge granted
probation but then, before term of probation commenced, revoked it on basis of facts existing but unknown to
judge at time he granted probation, it was error for court to sentence defendant without allowing him to
withdraw his guilty plea. People v. Delles (1968) 73 Cal.Rptr. 389, 69 Cal.2d 906, 447 P.2d 629. Criminal Law

 274(3.1)

65. Hope of leniency, withdrawal of plea of guilty

Defendant was not entitled to have guilty plea to charges of disturbing peace and petty theft set aside on ground
that his attorney advised him that no jail time would be imposed, even though sentencing court granted
probation conditioned on 90 days in county jail, where the attorney's advice was based upon erroneous belief
that defendant had not been previously convicted of robbery, there was no showing that defendant was himself
unaware of such conviction, and removing the robbery conviction from defendant's record would not materially
have improved his chances of avoiding time in custody on immediate charges in view of other prior convictions
in defendant's record. Mendieta v. Municipal Court (App. 4 Dist. 1980) 168 Cal.Rptr. 1, 109 Cal.App.3d 290.
Criminal Law  274(4)

Fact that accused pleaded guilty in hope of receiving milder treatment would not be sufficient ground for
exercise of court's discretion to permit withdrawal of plea. People v. Martinez (App. 1957) 154 Cal.App.2d 233,
316 P.2d 14. Criminal Law  274(5)

Upon record indicating that defendant was not imposed upon and realized consequences of pleading guilty to
rape charge and voluntarily gambled on receiving probation or a county jail sentence, denial, after imposition of



state prison sentence, of defendant's motion to withdraw plea was not an abuse of discretion. People v. Lamb
(App. 2 Dist. 1944) 64 Cal.App.2d 409, 148 P.2d 873. Criminal Law  274(9)

The fact that defendant did not receive milder punishment on pleading guilty than that which she thought might
be meted out if she stood trial, or fact that she might be placed in position to receive milder punishment for
other crimes, if such plea were set aside, presents no ground for court's exercise of discretion to permit
withdrawal of plea. People v. Donegan (App. 2 Dist. 1942) 53 Cal.App.2d 202, 127 P.2d 612. Criminal Law

 274(5)

Where defendants, moving to set aside their pleas of guilty of burglary, made insufficient showing that such
pleas were ignorantly induced or made inadvertently without due deliberation or through motives of hope or
fear, but it appeared at most that they entered pleas under hope of leniency, with knowledge of their rights and
consequences of their acts, trial court did not abuse its discretion in refusing to allow defendants to change such
pleas to pleas of not guilty. People v. Martin (App. 2 Dist. 1941) 48 Cal.App.2d 514, 119 P.2d 1008. Criminal
Law  274(4); Criminal Law  274(5)

That an accused did not receive a milder punishment by pleading guilty than that which he thought he might
receive if he stood trial, or that accused might receive a milder punishment for other crimes if his plea of guilty
to a particular offense were set aside, presents no ground for the exercise of discretion necessary to permit a
plea of guilty to be withdrawn. People v. Gottlieb (App. 2 Dist. 1938) 25 Cal.App.2d 411, 77 P.2d 489.
Criminal Law  274(5)

Motion to vacate judgment and to set aside plea of guilty upon ground of fraud and duress was properly denied,
where defendant was sufficiently intelligent and experienced to fully apprehend nature of proceedings and
effect of his actions and his plea of guilty upon five counts was entered in expectation of escaping prosecution
on remaining nineteen counts. People v. Aseltine (App. 1934) 139 Cal.App. 768, 34 P.2d 830. Criminal Law

 274(4); Criminal Law  1483

Entering plea of guilty on mistaken belief that lighter sentence would be received was not ground for granting
motion to set aside judgment and permitting plea of not guilty. People v. Michaels (App. 2 Dist. 1932) 124
Cal.App. 41, 12 P.2d 137. Criminal Law  1480

Defendant's mere belief that he would receive punishment lighter than that actually imposed is not sufficient
ground for granting motion to set aside plea of guilty. People v. Toledo (App. 4 Dist. 1931) 111 Cal.App. 204,
295 P. 353. Criminal Law  274(5)

Denial of motion for leave to withdraw plea of guilty, interposed for purpose of speculating on chance of
gaining probation, was not abuse of discretion. People v. Blumen (App. 1 Dist. 1927) 87 Cal.App. 236, 261 P.
1103. Criminal Law  274(2)

That defendant believed he would receive lighter punishment by pleading guilty was not ground requiring court
to allow plea to be withdrawn. People v. Junod (App. 2 Dist. 1927) 85 Cal.App. 194, 259 P. 101. Criminal Law

 274(5)

Where an old offender first pleaded "not guilty," then changed his plea to "guilty," speculating upon the
anticipated clemency of the judge, court did not abuse its discretion in not granting a motion to be allowed to
again change his plea to "not guilty." People v. Brown (App. 1918) 38 Cal.App. 46, 175 P. 85. Criminal Law

 274(5)

A trial court did not abuse sound discretion in refusing to permit one accused of murder to withdraw a plea of
guilty after a finding that the homicide was murder in the first degree, without mitigating circumstances, where
the plea was made after ample time for deliberation and with full knowledge of law, the facts, and course of
procedure to follow such plea, and where there was no serious doubt as to accused's guilt, and it did not appear
that evidence could be produced tending to mitigate the offense; that he voluntarily confessed; that his plea was
prompted by a hope that he would escape death and be condemned to imprisonment; and that he had previously
borne a good reputation not entitling him to withdraw the plea. People v. Dabner (1908) 153 Cal. 398, 95 P.



880. Criminal Law  274(2)

66. Promise of prosecuting officer, withdrawal of plea of guilty

Refusing to vacate sentences and permit the withdrawal of pleas of guilty, on ground that pleas were entered
because of alleged promises made by assistant United States District Attorney that probation officer would
recommend leniency, is not an abuse of court's discretion where the making of such promises is denied and the
evidence is in dispute as to whether the recommendation made by probation officer for a heavy fine had been
read to counsel for defendants before the pleas were entered. Rosensweig v. U.S., 1944, 144 F.2d 30, certiorari
denied 65 S.Ct. 117, 323 U.S. 764, 89 L.Ed. 612. Criminal Law  274(5)

Representations of private counsel to his client as to a purported commitment as to penalty from a responsible
state official, if the acts of such official substantially corroborate the representations, where relied upon by a
defendant in good faith, will constitute justification for permitting a withdrawal of a guilty plea. People v. Jones
(1959) 52 Cal.2d 636, 343 P.2d 577, certiorari denied 80 S.Ct. 364, 361 U.S. 926, 4 L.Ed.2d 350. Criminal Law

 274(3.1)

Mere advice or assurances by a private attorney will not vitiate a plea of guilty entered in reliance thereon but a
contrary rule should prevail if statements of attorney amounted to an unqualified factual representation, which
is untrue, that state or responsible officer thereof has entered into bargain purporting to commit state to give
defendant a reward, in form of immunity or lesser punishment than he might otherwise receive, in exchange for
plea of guilty, where such representation is apparently substantially corroborated by acts or statements of
responsible state officer, is in good faith relied upon by defendant, and actually operates to preclude exercise of
free will and judgment of defendant. People v. Gilbert (1944) 25 Cal.2d 422, 154 P.2d 657. Criminal Law 
273.1(2)

Where accused withdrew pleas of not guilty and not guilty by reason of insanity and pleaded guilty to murder in
the first degree after receiving assurance of district attorney that if he did so a sentence of life imprisonment
would be imposed, but court after considering the evidence declared that it felt bound to impose death sentence,
though it appeared that accused was intoxicated at time of offense, and physicians appointed by the court
reported that accused was a chronic alcoholic suffering from mental deterioration, motion then made to
withdraw the plea of guilty to murder in the first degree should have been granted and judgment sentencing
accused to death would be reversed with directions to grant the motion. People v. Griggs (1941) 17 Cal.2d 621,
110 P.2d 1031. Criminal Law  273.1(2); Criminal Law  1167(5)

Court properly denied motion to change plea of guilty allegedly induced by promise of immunity, offer of proof
revealing neither facts nor witnesses. People v. Smink (App. 4 Dist. 1930) 105 Cal.App. 784, 288 P. 873.
Criminal Law  274(5)

Denying motion to withdraw plea of guilty induced by promise of probation was not abuse of discretion. People
v. Brahm (App. 2 Dist. 1929) 98 Cal.App. 733, 277 P. 896. Criminal Law  274(5)

Denial of motion to withdraw plea of guilty as induced by promises of probation was not error, in view of
evidence refuting defendant's version of prosecutor's statements. People v. McKenzie (App. 1 Dist. 1927) 86
Cal.App. 432, 260 P. 912. Criminal Law  274(5)

Supreme court may reverse order denying motion to vacate judgment and change plea induced by fruitless
promise of immunity. People v. Schwarz (1927) 201 Cal. 309, 257 P. 71. Criminal Law  1483

67. Proceedings to withdraw plea of guilty

Trial court did not have to treat defendant's statements to his probation officer, in which he claimed that
shooting was accidental, as motion to withdraw his guilty plea to charge of second-degree murder. People v.
Gonzalez (App. 2 Dist. 1993) 16 Cal.Rptr.2d 635, 13 Cal.App.4th 707. Criminal Law  274(1)

Where motion to withdraw guilty plea after judgment related to validity of plea, defendant was required to



obtain certificate of probable cause from trial court in order to appeal from the denial of the motion to
withdraw. People v. Ribero (1971) 92 Cal.Rptr. 692, 4 Cal.3d 55, 480 P.2d 308. Criminal Law  1073

Motion in municipal court to set aside accused's plea of guilty to battery was not exclusive remedy on claim that
accused entered his plea in municipal court without counsel and on representation made to him by deputy
sheriff to effect that if he pleaded guilty to charge of battery he would receive no more than short jail sentence
without any explanation of possibility of proceedings under Mentally Disordered Sex Offender Act, Welf. &
Inst. § 6300 et seq.(repealed).  In re Leyva (App. 2 Dist. 1970) 87 Cal.Rptr. 265, 8 Cal.App.3d 404. Criminal
Law  274(5)

Proper procedure for defendant seeking to withdraw plea of guilty following entry of judgment is to petition
trial court for writ of error coram nobis and denial of writ would then be subject to review on appeal. People v.
Lockridge (App. 2 Dist. 1965) 43 Cal.Rptr. 925, 233 Cal.App.2d 743. Criminal Law  274(1); Criminal Law

 1023(15)

On application to withdraw a plea of guilty, where attorney's affidavit was silent on matter of reading the
records, trial judge was not required to give credence to his statement in course of argument to the effect that
counsel had advised his client in ignorance and in reliance upon the prosecutor's purported declaration of an
opinion that they would "murder" the defendant if he went to trial. People v. Caruso (App. 2 Dist. 1959) 174
Cal.App.2d 624, 345 P.2d 282, (Caruso) guilty plea set aside, (Caruso) plea of not guilty entered, case
dismissed. Criminal Law  274(4)

On motion to set aside plea of guilty and judgment entered thereon, trial judge should be allowed wide latitude
in determining real facts to ascertain whether injustice has been done. People v. Toledo (App. 4 Dist. 1931) 111
Cal.App. 204, 295 P. 353. Criminal Law  274(1)

Denying permission to renew motion for withdrawal of plea of guilty rested in court's discretion. People v.
Brahm (App. 2 Dist. 1930) 103 Cal.App. 247, 284 P. 256. Criminal Law  274(2)

Questions raised by motions to withdraw plea of guilty and vacate judgment are not for jury. People v. Brahm
(App. 2 Dist. 1929) 98 Cal.App. 733, 277 P. 896. Criminal Law  736(1)

68. Personal authorization by defendant, withdrawal of plea of guilty

Defendant's silence during hearing on motion to withdraw his guilty plea did not satisfy this section requiring
that every plea be withdrawn by defendant himself in open court and, therefore, trial court's order granting the
motion to withdraw had to be vacated. Johnson v. Superior Court, Alameda County (App. 1 Dist. 1981) 175
Cal.Rptr. 272, 121 Cal.App.3d 115. Criminal Law  274(1)

69. Initiative of court, withdrawal of plea of guilty

Whenever superior court has reason to suspect that defendant has pleaded guilty to felony as matter of
expediency, court has inherent power to set aside plea on its own initiative prior to entry of judgment. People v.
Clark (App. 2 Dist. 1968) 70 Cal.Rptr. 324, 264 Cal.App.2d 44. Criminal Law  274(3.1)

70. Reinstatement of guilty plea, withdrawal of plea of guilty

Statute authorizing guilty pleas did not permit the court to reconsider its original order to withdraw the plea
upon the application by the prosecution. People v. McGee (App. 1 Dist. 1991) 283 Cal.Rptr. 528, 232
Cal.App.3d 620. Criminal Law  274(10)

71. Adverse immigration consequences, withdrawal of plea of guilty

Defendant's declaration, on motion to withdraw no contest plea to multiple counts of animal cruelty, that he was
Canadian citizen who had been in United States as legal resident since age two was insufficient to show that
trial court erred in not advising him of possible adverse immigration consequences of plea; defendant was also
required to offer evidence that he was subject to deportation, exclusion, or denial of naturalization as result of



plea. People v. Shaw (App. 5 Dist. 1998) 74 Cal.Rptr.2d 915, 64 Cal.App.4th 492, rehearing denied, review
denied. Criminal Law  275.5(4)

Defendant who, on motion to withdraw guilty or no contest plea, merely shows he is noncitizen does not
demonstrate that trial court erred in not advising of possible adverse immigration consequences of plea;
defendant must also offer evidence that adverse immigration consequences were possible. People v. Shaw (App.
5 Dist. 1998) 74 Cal.Rptr.2d 915, 64 Cal.App.4th 492, rehearing denied, review denied. Criminal Law 
274(3.1); Criminal Law  275.5(4)

72. Duty of court, withdrawal of plea of guilty

In cases involving validity of prior convictions which would affect sentence originally ordered, upon superior
court in county of confinement preliminarily determining that prisoner has alleged facts which, if true, would
entitle him to resentencing, that court must transfer case to county of sentencing for evidentiary hearing to
determine truth of alleged facts and, if defendant demonstrates invalidity of prior conviction, the same court
must then reconsider and redetermine the sentence. In re Haro (1969) 80 Cal.Rptr. 588, 71 Cal.2d 1021, 458
P.2d 500. Sentencing And Punishment  1311

Responsibility for entering plea is on defendant and his counsel and trial court has no responsibility, and under
adversary system should have no responsibility, to conduct defense of an accused represented by counsel.
People v. Coogler (1969) 77 Cal.Rptr. 790, 71 Cal.2d 153, 454 P.2d 686, certiorari denied 92 S.Ct. 2417, 406
U.S. 971, 32 L.Ed.2d 672. Criminal Law  655(1)

73. Discretion of court, withdrawal of plea of guilty — In general

The decision on defendant's motion to set aside his plea of guilty rests in sound discretion of trial court, whose
ruling will be upheld, unless clear abuse of discretion is shown. People v. McGee (1954) 273 P.2d 833, 127
Cal.App.2d 318; People v. Francis (1954) 267 P.2d 8, 42 Cal.2d 335; Ex parte Williams (1946) 172 P.2d 558,
76 Cal.App.2d 161; People v. Lamb (1944) 148 P.2d 873, 64 Cal.App.2d 409; People v. Coe (1938) 80 P.2d
132, 26 Cal.App.2d 595; People v. Morgan (1935) 50 P.2d 1061, 9 Cal.App.2d 612; People v. Forbes (1933) 26
P.2d 466, 219 Cal. 363; Ex parte De Voe (1931) 300 P. 874, 114 Cal.App. 730.

When a defendant is represented by counsel, the grant or denial of an application to withdraw a plea is purely
within the discretion of the trial court after consideration of all factors necessary to bring about a just result.
People v. Sandoval (App. 4 Dist. 2006) 43 Cal.Rptr.3d 911, 140 Cal.App.4th 111, as modified. Criminal Law

 274(2)

When a defendant is represented by counsel, the grant or denial of an application to withdraw a plea is purely
within the discretion of the trial court after consideration of all factors necessary to bring about a just result.
People v. Weaver (App. 4 Dist. 2004) 12 Cal.Rptr.3d 742, 118 Cal.App.4th 131, as modified. Criminal Law

 274(2)

Decision whether to allow defendant to withdraw guilty or no contest plea is discretionary, and appellate court
will not disturb it absent showing trial court has abused its discretion. People v. Mickens (App. 6 Dist. 1995) 45
Cal.Rptr.2d 633, 38 Cal.App.4th 1557. Criminal Law  274(2); Criminal Law  275.5(1); Criminal Law

 1149

Decision to grant motion to withdraw plea before judgment lies within discretion of trial court. People v.
Castaneda (App. 1 Dist. 1995) 44 Cal.Rptr.2d 666, 37 Cal.App.4th 1612. Criminal Law  274(2); Criminal
Law  274(9)

Decision to grant postjudgment motion to withdraw guilty plea lies within trial court's discretion. People v.
Castaneda (App. 1 Dist. 1995) 44 Cal.Rptr.2d 666, 37 Cal.App.4th 1612. Criminal Law  274(2); Criminal
Law  274(9)

Permitting prejudgment withdrawal of guilty plea by defendant who entered it with counsel is discretionary



with court, and Court of Appeal will not disturb ruling in absence of clear demonstration of abuse of discretion.
People v. Quesada (App. 3 Dist. 1991) 281 Cal.Rptr. 426, 230 Cal.App.3d 525. Criminal Law  274(4);
Criminal Law  274(9); Criminal Law  1149

Trial court, which sentenced defendant in accordance with terms of plea bargain, did not abuse its discretion in
denying defendant's motion to withdraw guilty plea to charge of possession of heroin. People v. Caron (App. 2
Dist. 1981) 171 Cal.Rptr. 203, 115 Cal.App.3d 236. Criminal Law  274(2)

Test for determining abuse of discretion in denying prejudgment motion to withdraw guilty plea is whether after
a consideration of all relevant factors good cause has been shown and whether justice would be furthered by
granting the motion. People v. Tabucchi (App. 5 Dist. 1976) 134 Cal.Rptr. 245, 64 Cal.App.3d 133. Criminal
Law  274(2)

Where defendant after plea of guilty to charge had sentence suspended and probation granted, no judgment had
been entered prior to motion to withdraw guilty plea so that motion was governed by this section relating to the
withdrawal of a guilty plea before judgment and for good cause shown; granting of such application was within
sound discretion of trial court whose exercise thereof would be upheld except for clearly demonstrated abuse of
discretion. People v. Superior Court of City and County of San Francisco (1974) 114 Cal.Rptr. 596, 11 Cal.3d
793, 523 P.2d 636. Criminal Law  274(2); Criminal Law  1149

Where defendant was made aware of possibility of deportation by his attorney before he entered guilty plea and
his only confusion concerned the degree of the risk, and where record indicated a free and intelligent waiver of
right to jury trial, confrontation of witnesses, and privilege against self-incrimination and also indicated that
defendant understood nature and consequence of plea, denial of defendant's motion to withdraw guilty plea did
not constitute an abuse of discretion. People v. Flores (App. 4 Dist. 1974) 113 Cal.Rptr. 272, 38 Cal.App.3d
484. Criminal Law  274(2)

Motion to set aside plea of guilty is addressed to sound discretion of trial judge. People v. Dena (App. 3 Dist.
1972) 102 Cal.Rptr. 357, 25 Cal.App.3d 1001. Criminal Law  274(2)

Refusal to allow defendant to withdraw his plea of guilty to crime of conspiracy to violate bookmaking statute
(§ 337a) after he had learned on date originally scheduled for his probation and sentence hearing that he would
be imprisoned for his offense was not an abuse of discretion under the record. People v. D'Agostino (App. 2
Dist. 1965) 47 Cal.Rptr. 753, 238 Cal.App.2d 328. Criminal Law  274(5)

Court has broad judicial discretion on application for leave to withdraw guilty plea, and discretion is abused
only when court exceeds bounds of reason, all circumstances being considered. People v. McDonough (App. 5
Dist. 1961) 17 Cal.Rptr. 643, 198 Cal.App.2d 84. Criminal Law  274(2)

A motion to withdraw a plea of guilty by defendant represented by counsel is addressed to the sound discretion
of the trial judge. People v. Caruso (App. 2 Dist. 1959) 174 Cal.App.2d 624, 345 P.2d 282, (Caruso) guilty plea
set aside, (Caruso) plea of not guilty entered, case dismissed. Criminal Law  274(2)

Where accused, voluntarily and without threat or fraudulent promise and with full comprehension of charges
against him and plea thereto, entered plea of guilty to two counts of complaint charging felonious issuance of
checks without sufficient funds, trial court did not abuse its discretion in refusing to set aside such plea and
permit accused to enter plea of not guilty, or in suspending proceedings on such counts and placing accused on
probation for ten years. People v. Bauman (App. 1955) 131 Cal.App.2d 595, 281 P.2d 74. Criminal Law 
274(2); Sentencing And Punishment  1851

Though permission to withdraw plea of guilty is within trial court's discretion, courts generally are liberal in
allowing such plea to be withdrawn, especially where there is doubt of defendant's guilt. People v. Butler (App.
1 Dist. 1945) 70 Cal.App.2d 553, 161 P.2d 401. Criminal Law  274(8)

Where judgment of conviction had become final, denying defendants' motion for permission to withdraw pleas
of guilty, after denial of application for probation, was not an abuse of discretion especially where defendants



failed to show that they were not guilty of offense with which charged. People v. Miranda (App. 1939) 31
Cal.App.2d 370, 88 P.2d 181. Criminal Law  274(9)

Where accused pleaded guilty to information charging him with having issued checks without sufficient funds,
questions raised by motion to set aside plea of guilty and be permitted to enter a plea of not guilty and motion to
modify the judgment were addressed to discretion of trial court. People v. Mills (App. 2 Dist. 1937) 22
Cal.App.2d 725, 71 P.2d 946. Criminal Law  274(2)

Denial of motion to withdraw plea of guilty of rape was not abuse of discretion. People v. Pulk (App. 2 Dist.
1927) 87 Cal.App. 733, 262 P. 344. Criminal Law  274(2)

The granting of permission to withdraw a plea of guilty is within the trial court's discretion, and not reviewable
in the absence of a showing of abused discretion, and where defendant was represented by counsel both in the
justice court and in the superior court, where at the time of his arraignment he received a copy of the
information and entered a plea of guilty, it cannot be said there was an abuse of discretion in denying
permission to withdraw the plea of guilty. People v. Murphy (App. 3 Dist. 1923) 62 Cal.App. 709, 217 P. 810.
Criminal Law  274(2); Criminal Law  1149

74.  —  —  Evidence, discretion of court, withdrawal of plea of guilty

Granting motion to withdraw nolo contendere plea for stated reason that superior court had refused to accept
plea and setting matter for preliminary hearing was abuse of magistrate's discretion since no clear and
convincing evidence of proper ground for plea withdrawal had been presented. People v. Superior Court for
Sacramento County (App. 3 Dist. 1976) 134 Cal.Rptr. 704, 64 Cal.App.3d 710. Criminal Law  275.5(2)

Denial by municipal court, after ascertaining that reason for superior court's rejection of plea and returning case
to municipal court was essentially that superior court believed that either victim or defendant was lying based
on probation and psychiatrists' reports, of defense motions to withdraw nolo contendere plea and to compel
psychiatric examination of victim, and recertification of case to superior court on original plea did not constitute
abuse of discretion since no showing of "good cause" to withdraw plea had been made before municipal court.
People v. Superior Court for Sacramento County (App. 3 Dist. 1976) 134 Cal.Rptr. 704, 64 Cal.App.3d 710.
Criminal Law  275.5(2)

In absence of clear and convincing evidence that defendant's pleas of guilty were not the result of his free and
clear judgment, there was no abuse of discretion in denial of motion to withdraw pleas. People v. Waters (App.
5 Dist. 1975) 125 Cal.Rptr. 46, 52 Cal.App.3d 323. Criminal Law  274(2)

In ruling on motion to withdraw plea of guilty court may in exercise of discretion take into consideration such
material matters with which an accused was confronted and as to which he made erroneous assumptions when
he entered guilty plea. People v. Superior Court of City and County of San Francisco (1974) 114 Cal.Rptr. 596,
11 Cal.3d 793, 523 P.2d 636. Criminal Law  274(2)

There was no abuse of discretion in refusing to grant motion to withdraw plea of guilty where defendant
submitted no clear and convincing evidence which might have led judge to grant motion. People v. Boyles
(App. 2 Dist. 1961) 12 Cal.Rptr. 400, 191 Cal.App.2d 78. Criminal Law  274(2)

Trial court did not abuse its discretion in denying motion of defendant to change plea of guilty to plea of not
guilty, on ground of newly discovered evidence, in prosecution for issuing checks without sufficient funds.
People v. Singh (App. 1957) 156 Cal.App.2d 363, 319 P.2d 697. Criminal Law  274(3.1)

Evidence on defendant's contentions that he had not participated in burglary, he had not heard proceedings at
time he had pleaded guilty, he had thought he was pleading guilty to misdemeanor, his plea was result of
promise that two other charges would be dismissed and that counsel believed he was innocent showed no abuse
of discretion in trial court's refusal to allow withdrawal of plea of guilty of burglary. People v. Moffett (App.
1955) 137 Cal.App.2d 626, 290 P.2d 667. Criminal Law  274(3.1)



In proceeding on application of a defendant to withdraw plea of guilty, whether there has been showing of good
cause and whether permission to withdraw plea should be granted, is question solely within sound discretion of
trial judge, to be decided upon facts of particular matter before such judge. People v. Burkett (App. 1 Dist.
1953) 118 Cal.App.2d 204, 257 P.2d 745. Criminal Law  274(2)

75.  —  —  Plea to lesser offense, discretion of court, withdrawal of plea of guilty

Trial judge did not abuse discretion by refusing to permit withdrawal of guilty plea and substitution therefor of
not guilty plea by defendant who was represented by counsel when pleading guilty and who failed to show any
factor overcoming his exercise of free judgment when withdrawing not guilty plea to charge of possessing
heroin for sale and substituting plea of guilty to lesser and included offense of possessing heroin. People v.
Gannaro (App. 1 Dist. 1963) 30 Cal.Rptr. 711, 216 Cal.App.2d 25. Criminal Law  274(2)

Refusal to vacate plea of guilty of first degree robbery and allow plea to lesser offense was not abuse of
discretion. People v. Bacciocco (App. 1 Dist. 1927) 81 Cal.App. 19, 251 P. 817. Criminal Law  274(2)

76.  —  —  Prior change of plea, discretion of court, withdrawal of plea of guilty

Where, at the time defendant changed his plea from not guilty to guilty, he stated to court that he had talked
matter over with his counsel, had not been promised anything in regard to sentence or probation, and realized
what he was doing and was making such change freely and willingly, subsequent denial of defendant's motion
to set aside his plea of guilty did not constitute an abuse of trial court's discretion. People v. Alexander (App. 2
Dist. 1955) 130 Cal.App.2d 529, 279 P.2d 128. Criminal Law  274(2)

Where 24 year old defendant who was represented by counsel withdrew plea of not guilty to charges of forcible
rape and attempted rape and entered plea of guilty of forcible rape, charge of attempted rape and charges
against defendant's brother were dismissed, and defendant thereafter sought to withdraw plea of guilty, trial
court did not abuse discretion in refusing to allow plea to be withdrawn. People v. Burkett (App. 1 Dist. 1953)
118 Cal.App.2d 204, 257 P.2d 745. Criminal Law  274(2)

Refusal to permit defendant to withdraw plea of guilty to charge of grand theft was not abuse of discretion,
where plea was changed from not guilty to guilty after consultation with attorney and careful questioning by
trial judge following introduction of evidence unquestionably showing defendant's guilt of grand theft. People
v. Taylor (App. 1937) 21 Cal.App.2d 562, 69 P.2d 1025. Criminal Law  274(2)

Where a defendant had entered two pleas, the second one of them being of guilt, and his application to
withdraw it and enter a third did not come until after his hearing on a motion for probation, which it was
apparent the court was about to deny, and the evidence pointed conclusively to guilt, there was no abuse of
discretion in refusing to permit the plea of guilty to be withdrawn. People v. Moriarity (App. 1 Dist. 1923) 61
Cal.App. 223, 214 P. 485. Criminal Law  274(9)

Refusal of trial court to permit defendants to withdraw their pleas of guilty of an attempt to commit robbery was
not an abuse of its discretion, in view of the court's great consideration and care for all rights of defendants,
who first pleaded guilty of robbery, were allowed to withdraw that plea and pleaded not guilty, then withdrew
such plea and pleaded guilty of attempt. People v. Breshi (App. 3 Dist. 1919) 44 Cal.App. 307, 186 P. 361.
Criminal Law  274(2)

77. Questions for court, withdrawal of plea of guilty

On application to withdraw a plea of guilty, evidence did not establish that the plea was not the product of
defendant's free will and judgment, but the question whether the plea was the product of overreaching was a
question for the trial court to resolve. People v. Caruso (App. 2. Dist. 1959) 174 Cal.App.2d 624, 345 P.2d 282,
(Caruso) guilty plea set aside, (Caruso) plea of not guilty entered, case dismissed. Criminal Law  274(4);
Criminal Law  1149

78. Time for motion to withdraw plea of guilty — In general



Trial court lacked jurisdiction to grant motion to withdraw guilty plea following grant of probation after
statutory six-month period had passed, and thus acted without jurisdiction when it permitted defendant, who
had been granted probation upon his entry of a negotiated plea of guilty to receiving stolen property and then
abandoned probation, to withdraw plea six years later. People v. Miranda (App. 2 Dist. 2004) 20 Cal.Rptr.3d
610, 123 Cal.App.4th 1124. Criminal Law  274(9)

Defendant forfeited appellate review of his claim that his guilty plea was not knowingly and intelligently made,
by failing to move to withdraw his plea in the trial court despite express statutory authorization to do so at any
time before judgment, where defendant was aware of circumstances that allegedly caused his plea to be
involuntary some two days after entry of plea and well before judgment, obtained continuance to allow him to
file motion to withdraw plea, and never filed such motion. People v. Turner (App. 3 Dist. 2002) 118 Cal.Rptr.2d
99, 96 Cal.App.4th 1409, review denied. Criminal Law  1026.10(3)

Postjudgment motion to change a plea must be "seasonably made" and thus trial court may properly consider
defendant's delay in making his application; if considerable time has elapsed between guilty plea and motion to
withdraw plea, burden is on defendant to explain and justify delay. People v. Castaneda (App. 1 Dist. 1995) 44
Cal.Rptr.2d 666, 37 Cal.App.4th 1612. Criminal Law  274(9)

Trial court acted well within its discretion to deny relief from plea on ground that defendant waited seven years
to seek relief from plea and offered no justification for delay. People v. Castaneda (App. 1 Dist. 1995) 44
Cal.Rptr.2d 666, 37 Cal.App.4th 1612. Criminal Law  274(9)

Plea of guilty may be withdrawn at any time before judgment for good cause shown. People v. Waters (App. 5
Dist. 1975) 125 Cal.Rptr. 46, 52 Cal.App.3d 323. Criminal Law  274(9)

A motion for a new trial subsequent to a plea of guilty is not an available remedy; a motion to withdraw plea of
guilty must be made before judgment. People v. Grand (App. 2 Dist. 1971) 93 Cal.Rptr. 658, 16 Cal.App.3d 27.
Criminal Law  274(9); Criminal Law  905

In the exercise of discretion, the trial court may consider the defendant's delay in making an application to
change a plea of guilty. People v. Caruso (App. 2 Dist. 1959) 174 Cal.App.2d 624, 345 P.2d 282, (Caruso)
guilty plea set aside, (Caruso) plea of not guilty entered, case dismissed. Criminal Law  274(9)

Where motion to withdraw guilty plea to theft count was made 17 months after plea was entered by defendant
who was real estate broker, and broker with probation officer meanwhile had adjusted and settled several claims
arising out of disputed transactions of broker with his former clients, and broker in moving to withdraw plea
made no offer to readjust those transactions, trial court did not abuse discretion in denying motion to withdraw
plea, though broker claimed he had pleaded guilty solely because he thought that his probation could not be
revoked. People v. Mancha (App. 1 Dist. 1955) 133 Cal.App.2d 685, 284 P.2d 931. Criminal Law  274(9)

Where plea of guilty to charge of passing check without sufficient funds with intent to defraud was entered
April 25, trial court was within its discretion in denying as untimely, without hearing evidence, a motion, made
October 10, to withdraw plea, where evidence relied on to support motion was already before court in a
probation report. People v. Francis (1954) 42 Cal.2d 335, 267 P.2d 8. Criminal Law  274(9)

Ordinarily an application made after imposition of sentence to withdraw a guilty plea comes too late. People v.
Lamb (App. 2 Dist. 1944) 64 Cal.App.2d 409, 148 P.2d 873. Criminal Law  274(9)

A court may, in its discretion, permit a plea of guilty to be withdrawn and a plea of not guilty substituted at any
time prior to judgment. People v. Griggs (1941) 17 Cal.2d 621, 110 P.2d 1031. Criminal Law  274(9)

Where defendant had pleaded guilty, and the court after hearing his statement and other evidence had
determined the degree to be first degree murder without extenuation, defendant cannot withdraw his plea at the
time when the court gave opportunity to present further evidence. People v. Bellon (1919) 180 Cal. 706, 182 P.
420. Criminal Law  274(1)



79.  —  —  Motion after judgment, time to withdraw plea of guilty

Although statute provided that defendant who sought to withdraw guilty plea could do so before judgment,
defendants seeking to withdraw guilty plea after judgment could move to set aside judgment. People v.
Castaneda (App. 1 Dist. 1995) 44 Cal.Rptr.2d 666, 37 Cal.App.4th 1612. Criminal Law  274(9); Criminal
Law  1586

Ordinarily motion to change plea of guilty must be made before judgment is pronounced but both motions to
vacate judgment and petitions in nature of coram nobis may be addressed to trial court after judgment in
absence of affirmance on appeal. People v. Wadkins (1965) 45 Cal.Rptr. 173, 63 Cal.2d 110, 403 P.2d 429.
Criminal Law  274(9); Criminal Law  1586

Although the court specifies that the withdrawal of a plea of guilty may be permitted before judgment, court has
power to permit such withdrawal and substitution of a not guilty plea after judgment has been pronounced.
People v. Caruso (App. 2 Dist. 1959) 174 Cal.App.2d 624, 345 P.2d 282, (Caruso) guilty plea set aside,
(Caruso) plea of not guilty entered, case dismissed. Criminal Law  274(9)

Motion to set aside pleas of guilty, when permitted after judgment, amounts to a motion to vacate the judgment
with leave to change the plea, and is the equivalent of an application for a writ of error coram nobis. People v.
Grgurevich (App. 1957) 153 Cal.App.2d 806, 315 P.2d 391. Criminal Law  1576

Where plea of guilty of obtained by duress, fraud, misrepresentation or was otherwise void, motion to withdraw
plea after judgment must be supported by evidence. People v. Lamb (App. 2 Dist. 1944) 64 Cal.App.2d 409,
148 P.2d 873. Criminal Law  274(4)

Although under statute plea of guilty may be withdrawn before judgment, court ordinarily has discretion to
allow such withdrawal even after judgment. People v. Smink (App. 4 Dist. 1930) 105 Cal.App. 784, 288 P. 873.
Criminal Law  274(9)

80. Burden of proof, withdrawal of plea of guilty

The burden is on the defendant to present clear and convincing evidence the ends of justice would be subserved
by permitting a change of plea to not guilty. People v. Sandoval (App. 4 Dist. 2006) 43 Cal.Rptr.3d 911, 140
Cal.App.4th 111, as modified. Criminal Law  274(1)

A defendant who seeks to withdraw his guilty plea may do so before judgment has been entered upon a showing
of good cause based on clear and convincing evidence. People v. Sandoval (App. 4 Dist. 2006) 43 Cal.Rptr.3d
911, 140 Cal.App.4th 111, as modified. Criminal Law  274(1); Criminal Law  274(3.1)

For withdrawal of a guilty plea, burden is on defendant to present clear and convincing evidence that the ends
of justice would be subserved by permitting a change of plea to not guilty. People v. Weaver (App. 4 Dist.
2004) 12 Cal.Rptr.3d 742, 118 Cal.App.4th 131, as modified. Criminal Law  274(1)

Burden is on defendant seeking to withdraw plea to present clear and convincing evidence the ends of justice
would be subserved by permitting a change of plea to not guilty. People v. Shaw (App. 5 Dist. 1998) 74
Cal.Rptr.2d 915, 64 Cal.App.4th 492, rehearing denied, review denied. Criminal Law  274(1)

Burden of proof necessary to establish good cause on motion to withdraw guilty plea is by clear and convincing
evidence. People v. Huricks (App. 2 Dist. 1995) 38 Cal.Rptr.2d 592, 32 Cal.App.4th 1201, review denied.
Criminal Law  274(1)

Burden was on defendant seeking to change his plea of guilty to present clear, and convincing evidence that the
ends of justice would be subserved by permitting him to change his plea to not guilty and the trial court need
not inquire of the defendant what his defense was. People v. Beck (App. 2 Dist. 1961) 10 Cal.Rptr. 396, 188
Cal.App.2d 549. Criminal Law  274(1)

Burden of proof on pleas of former acquittal and once in jeopardy is on defendant. People v. Vigghiany (App. 4



Dist. 1960) 5 Cal.Rptr. 501, 181 Cal.App.2d 621. Criminal Law  295

If a considerable time has elapsed between a guilty plea and a motion to withdraw, the burden is on the
defendant to explain and justify the delay, and the fact that a defendant is disappointed in the sentence he
receives following a plea presents no ground for the exercise of judicial discretion to permit the plea to be
withdrawn. People v. Caruso (App. 2 Dist. 1959) 174 Cal.App.2d 624, 345 P.2d 282, (Caruso) guilty plea set
aside, (Caruso) plea of not guilty entered, case dismissed. Criminal Law  274(9)

Burden of proof by substantial and credible evidence was on defendant seeking to have plea of guilty
withdrawn because of duress in its procurement. People v. Cravens (App. 1 Dist. 1953) 115 Cal.App.2d 201,
251 P.2d 717. Criminal Law  274(4)

If accused claims that plea of guilty was procured by fraud or duress, or by similar motivating influence, he has
burden of proof. People v. Gilbert (1944) 25 Cal.2d 422, 154 P.2d 657. Criminal Law  274(4)

Burden of showing cause for change of plea from guilty to "not guilty by reason of insanity" rests upon
defendant, and he should be required to produce evidence to show that there were reasonable grounds to believe
that at time of commission of crime he was legally insane and so mentally diseased that he was not conscious of
its wrongful nature. People v. Morgan (App. 1935) 9 Cal.App.2d 612, 50 P.2d 1061. Criminal Law  274(6)

81. Post-conviction relief, withdrawal of plea of guilty

Where trial court, at time of pronouncing judgment pursuant to plea bargain predicated on a stipulation that
defendant would spend no more than one year in the county jail as a condition of felony probation, knew that
another charge was pending against defendant, the court should have advised him that the other charge,
depending on its disposition, would be considered by the court in deciding whether defendant would continue
on probation; however, since defendant did not ask to withdraw his guilty plea, such relief could not be granted
on appeal. People v. Pinon (App. 5 Dist. 1973) 110 Cal.Rptr. 406, 35 Cal.App.3d 120. Criminal Law 
1044.1(2)

82. Jurisdiction of trial court pending appeal, withdrawal of plea of guilty

Trial court's alleged error in determining that a defendant showed good cause to withdraw his guilty plea was a
"judicial error," not a mere clerical error, and thus trial court did not have inherent power to reexamine its
original ruling and reinstate guilty plea, particularly absent presentation of new evidence. People v. McGee
(App. 1 Dist. 1991) 283 Cal.Rptr. 528, 232 Cal.App.3d 620. Criminal Law  274(10)

Where trial court has made some appealable order prior to judgment and an appeal therefrom has been taken,
trial court would lack jurisdiction of motion to set aside guilty plea during pendency of appeal. People v.
Superior Court of City and County of San Francisco (1974) 114 Cal.Rptr. 596, 11 Cal.3d 793, 523 P.2d 636.
Criminal Law  1083

Where defendant moved to withdraw plea of guilty after judgment and its affirmance on appeal in all respects
except for penalty on murder counts, trial court had no authority to entertain the motion under this section.
People v. Stanworth (1974) 114 Cal.Rptr. 250, 11 Cal.3d 588, 522 P.2d 1058. Criminal Law  274(9)

83. Presentation of defense, withdrawal of plea of guilty

Though not specifically advised of her right to testify, defendant was adequately advised of and intelligently
waived her right to present defense at trial and thus, defendant was not entitled to withdraw plea of guilty to
felony welfare fraud on that basis; court explained defendant's right to present witnesses on her behalf, to
compel attendance of witnesses and generally to present evidence in defense of charge. People v. Hellgren
(App. 1 Dist. 1989) 256 Cal.Rptr. 465, 208 Cal.App.3d 854, rehearing denied and modified, review denied.
Criminal Law  273.1(4)

84. Controlling section, withdrawal of plea of guilty



Motion to set aside guilty plea by alien defendant who was placed on probation after imposition of judgment
was suspended was governed by statute permitting withdrawal of guilty plea before judgment and, to extent
factually applicable, statute authorizing court to vacate judgment against defendant who was not advised of
immigration consequences of plea, not by rules governing writs of coram nobis. People v. Quesada (App. 3
Dist. 1991) 281 Cal.Rptr. 426, 230 Cal.App.3d 525. Criminal Law  274(1); Criminal Law  1482

85. Admissibility of evidence, withdrawal of plea of guilty

In prosecution on two counts for selling heroin, there was no error by trial court, in a nonjury trial, in inquiring
of defendant on his direct examination as to circumstances surrounding entry of subsequently withdrawn plea of
guilty to one of the counts. People v. Ivy (App. 1958) 163 Cal.App.2d 436, 329 P.2d 505. Criminal Law 
406(4)

On motion to withdraw plea of guilty, admission in evidence of defendant's signed statement admitting guilt
was not error on ground that corpus delicti had not been established, since plea of guilty includes an admission
of guilt of all elements of corpus delicti. People v. Outcault (App. 1 Dist. 1949) 90 Cal.App.2d 25, 202 P.2d
602. Criminal Law  274(1)

Statement of defendant at penitentiary after sentence of plea of guilty, taken down in shorthand and transcribed
but not sworn to, was admissible to contradict assertions in affidavit supporting motion to set aside plea of
guilty. People v. Toledo (App. 4 Dist. 1931) 111 Cal.App. 204, 295 P. 353. Criminal Law  274(1)

A withdrawn plea of guilty, for which a plea of not guilty is substituted by authority of court, is not admissible
in evidence against defendant. People v. Ryan (1890) 82 Cal. 617, 23 P. 121.

86. Sufficiency of evidence, withdrawal of plea of guilty — In general

Substantial evidence supported the determination that defendant's guilty plea was knowingly and intelligently
entered of his own free will; defendant indicated numerous times that he understood the consequences of the
guilty plea and the rights he was waiving, at no time did his medical condition or demeanor indicate to his
attorney or the court that he was intoxicated or confused to the point where his judgment was impaired, and he
was allowed to consult with counsel throughout the entire legal process. People v. Ravaux (App. 4 Dist. 2006)
49 Cal.Rptr.3d 211, 142 Cal.App.4th 914, rehearing denied, review denied. Criminal Law  273.1(5)

To establish good cause to withdraw a guilty plea, it must be shown that defendant was operating under
mistake, ignorance, or any other factor overcoming the exercise of his free judgment; other factors overcoming
defendant's free judgment include inadvertence, fraud or duress. People v. Sandoval (App. 4 Dist. 2006) 43
Cal.Rptr.3d 911, 140 Cal.App.4th 111, as modified. Criminal Law  274(3.1); Criminal Law  274(4)

Although mistake, ignorance or other factor overcoming exercise of free judgment is good cause for withdrawal
of plea, good cause must be shown by clear and convincing evidence. People v. Castaneda (App. 1 Dist. 1995)
44 Cal.Rptr.2d 666, 37 Cal.App.4th 1612. Criminal Law  274(1)

Defendant failed to establish good cause justifying withdrawal of no contest plea; there was no evidence to
support his contention that at time he entered plea he was subjected to overbearing duress, other than evidence
that he was asked by his family to take plea bargain and was confused and indecisive as to whether to follow
their advice, there was no evidence that defendant was ignorant of his rights and consequences of his acts,
defendant received bargained-for sentence, and plea was contrary to advice of counsel, who believed there was
exculpatory evidence. People v. Huricks (App. 2 Dist. 1995) 38 Cal.Rptr.2d 592, 32 Cal.App.4th 1201, review
denied. Criminal Law  275.5(2)

Evidence supported finding, in support of denial of motion to withdraw guilty pleas, that defendant did not
enter his pleas as a result of either misrepresentation of his appeal rights by his attorney or a misunderstanding
of them, despite defendant's contention that he did not understand the distinction between a general or
unrestricted right to appeal and the right which would be limited by a certificate of probable cause. People v.



Waters (App. 5 Dist. 1975) 125 Cal.Rptr. 46, 52 Cal.App.3d 323. Criminal Law  274(4)

In proceeding to set aside plea of guilty and judgment entered thereon on ground defendant did not have a fair
trial, evidence did not support claim that change of plea from not guilty to guilty was brought about because of
duress on part of defendant's attorney. People v. Kirk (App. 1950) 98 Cal.App.2d 687, 220 P.2d 976. Criminal
Law  1618(3)

Evidence in civil action that holder of power of attorney, who had power to receive money and debts due the
payee and to endorse checks, traced payee's name on back of check, so as to simulate her true signature, and
that he cashed check and collected the amount thereof, raised at least substantial inferences pointing to
"embezzlement" and did not show that trial court in grand theft prosecution abused its discretion in refusing to
permit him to withdraw his plea of guilty, on ground that cogent, strong, and convincing evidence of his
innocence was presented. People v. Palmer (App. 2 Dist. 1942) 49 Cal.App.2d 567, 122 P.2d 109. Criminal
Law  274(8)

87.  —  —  Mental incapacity, sufficiency of evidence, withdrawal of plea of guilty

Defendant failed to establish that he should have been allowed to withdraw his prior guilty plea to murder,
which People sought to use as special circumstance in subsequent capital murder prosecution, on ground of lack
of competence to plead guilty; evidence presented by defendant was substantially the same as that presented at
hearing on defendant's competency to stand trial and was contradicted by other expert evidence. People v.
Wharton (1991) 280 Cal.Rptr. 631, 53 Cal.3d 522, 809 P.2d 290, modified on denial of rehearing, certiorari
denied 112 S.Ct. 887, 502 U.S. 1038, 116 L.Ed.2d 790. Criminal Law  274(6)

Where evidence showed that not all persons who had the "47 XYY" Syndrome were involuntarily aggressive,
that experts could not determine whether defendant's commission of assault with intent to commit murder
resulted from his chromosomal abnormality, and no expert on genetics testified that possession of extra Y
chromosome resulted in mental disease which constituted legal insanity under California version of
M'Naughten rule, fact that defendant possessed such syndrome did not establish that he was legally insane at
time he committed assault and denial of motion to change plea was proper. People v. Tanner (App. 2 Dist.
1970) 91 Cal.Rptr. 656, 13 Cal.App.3d 596. Criminal Law  274(6); Homicide  1210

88.  —  —  Misrepresentation and fraud, sufficiency of evidence, withdrawal of plea of guilty

Denial of defendant's motion to withdraw plea of guilty on ground that entry of plea was involuntary and that
there was collusion between defendant's attorney and deputy district attorney by means of which defendant was
misled was not an abuse of discretion, in view of absence from record of anything even tending to support such
contention. People v. Sauer (App. 4 Dist. 1945) 67 Cal.App.2d 664, 155 P.2d 55. Criminal Law  274(7)

89.  —  —  Promise of leniency, sufficiency of evidence, withdrawal of plea of guilty

On appeal from order refusing permission to withdraw guilty plea, wherein appellant contended that there had
been no serious hearing, record established that guilty plea had been result of an agreement to avoid prosecution
for other offenses and sustained action of public defender, acting for defendant, in submitting motions with
concession that there was no basis for them. People v. Cravens (App. 1 Dist. 1953) 115 Cal.App.2d 201, 251
P.2d 717. Criminal Law  274(3.1)

On motion to vacate a judgment of conviction of murder, where defendant contended that he was induced to
plead guilty upon promises of a lesser sentence than might otherwise be imposed if he pleaded not guilty,
evidence failed to establish that defendant's change of plea from not guilty to guilty was brought about because
of inducement by assistant district attorney. People v. James (App. 1950) 99 Cal.App.2d 476, 222 P.2d 117.
Criminal Law  1483

Evidence in support of motion to vacate judgment of conviction and to permit entry of plea of not guilty on
ground of threats and promises of leniency inducing plea of guilty did not show abuse of discretion in denying
such motion. People v. Stuhlmiller (App. 2 Dist. 1940) 37 Cal.App.2d 603, 99 P.2d 1072. Criminal Law 



274(4); Criminal Law  1481; Criminal Law  274(5)

90. Sentencing range, withdrawal of plea of guilty

Defendant was not entitled to have guilty plea on charge of felony welfare fraud vacated on basis that although
she was advised that she could be imprisoned for up to three years, she was not advised of permissible lesser
prison option of two years or 16 months; failure to completely advise of sentencing rage was error, but such
error was not prejudicial given that if advice had been given, such would only have made plea which defendant
accepted appear even more attractive. People v. Hellgren (App. 1 Dist. 1989) 256 Cal.Rptr. 465, 208
Cal.App.3d 854, rehearing denied and modified, review denied. Criminal Law  273.1(4); Criminal Law

 1167(5)

91. Review, withdrawal of plea of guilty — In general

An order denying a motion to withdraw a plea of guilty and to substitute a plea of not guilty will not be
disturbed on appeal except upon a strong and convincing showing that the party presenting the motion has been
deprived of his legal rights. People v. Price (1942) 125 P.2d 529, 51 Cal.App.2d 716; People v. Smink (1930)
288 P. 873, 105 Cal.App. 784.

Guilty pleas resulting from a bargain should not be set aside lightly and finality of proceedings should be
encouraged. People v. Sandoval (App. 4 Dist. 2006) 43 Cal.Rptr.3d 911, 140 Cal.App.4th 111, as modified.
Criminal Law  274(3.1)

Guilty pleas resulting from a bargain should not be set aside lightly, and finality of proceedings should be
encouraged. People v. Weaver (App. 4 Dist. 2004) 12 Cal.Rptr.3d 742, 118 Cal.App.4th 131, as modified.
Criminal Law  273.1(2)

While statute requiring a showing of good cause for withdrawal of a plea is to be liberally construed and a plea
of guilty may be withdrawn for mistake, ignorance, or inadvertence or any other factor overreaching defendant's
free and clear judgment, the facts of such grounds must be established by clear and convincing evidence. People
v. Shaw (App. 5 Dist. 1998) 74 Cal.Rptr.2d 915, 64 Cal.App.4th 492, rehearing denied, review denied. Criminal
Law  274(4)

Where trial court did not clearly state what standard of proof it was using in denying motion to withdraw guilty
plea, Court of Appeal would presume that trial court applied clear and convincing standard of proof as stated in
Supreme Court opinion. People v. Nance (App. 4 Dist. 1991) 2 Cal.Rptr.2d 670, 1 Cal.App.4th 1453. Criminal
Law  1144.4

Proper procedure for prosecution to obtain review of nonappealable order allowing defendant to withdraw
guilty plea was to petition for writ of mandate. People v. McGee (App. 1 Dist. 1991) 283 Cal.Rptr. 528, 232
Cal.App.3d 620. Mandamus  61

Order before judgment denying motion to withdraw guilty plea is not appealable, but can be reviewed on appeal
from the judgment. People v. Ribero (1971) 92 Cal.Rptr. 692, 4 Cal.3d 55, 480 P.2d 308. Criminal Law 
1023(3); Criminal Law  1134.90

Prisoner who claimed that motion to withdraw his guilty plea to charge of burglary had been improperly denied,
that sentence had resulted from unkept plea bargain, and that he had not been given sufficient time to study
probation report prior to sentencing was entitled to maintain appeal even though no certificate of probable cause
was filed by trial court. In re Harrell (1970) 87 Cal.Rptr. 504, 2 Cal.3d 675, 470 P.2d 640, certiorari denied 91
S.Ct. 890, 401 U.S. 914, 27 L.Ed.2d 814. Criminal Law  1073

Where order denying motion to withdraw a plea of guilty and pronouncement of judgment are practically one
act, order is reviewable on appeal from judgment and is not separately appealable as an order made after
judgment. People v. Fratianno (App. 2 Dist. 1970) 85 Cal.Rptr. 755, 6 Cal.App.3d 211. Criminal Law 
1023(3); Criminal Law  1134.90



Reviewing court presumes that court at arraignment properly performed its duty and received effective waiver
of counsel before accepting guilty plea. In re Grayson (App. 3 Dist. 1966) 51 Cal.Rptr. 145, 242 Cal.App.2d
110. Criminal Law  1144.4

Application for change of plea made before judgment and denied will be reviewed on appeal from the
judgment. People v. Ector (App. 2 Dist. 1965) 42 Cal.Rptr. 388, 231 Cal.App.2d 619. Criminal Law 
1134.90

An order denying a defendant's motion to withdraw his plea of guilty was not appealable. People v. Parker
(App. 2 Dist. 1961) 16 Cal.Rptr. 718, 196 Cal.App.2d 704. Criminal Law  1023(3)

Trial judge was not required to accept defendant's reasons for withdrawing his plea of guilty, even if defendant
stated what might have appeared to be good reasons for granting motion. People v. Boyles (App. 2 Dist. 1961)
12 Cal.Rptr. 400, 191 Cal.App.2d 78. Criminal Law  274(1)

Order denying motion of defendant to change plea of guilty to plea of not guilty was not appealable. People v.
Singh (App. 1957) 156 Cal.App.2d 363, 319 P.2d 697. Criminal Law  1023(3)

Whether defendant, who was convicted of burglary on plea of guilty, was entitled to have judgment set aside to
permit him to withdraw plea and stand trial on plea of not guilty on grounds that defendant had a meritorious
defense, and that guilty plea was induced by duress, fraud, and coercion was for the trier of facts under
conflicting evidence. People v. Norton (App. 1 Dist. 1942) 51 Cal.App.2d 712, 125 P.2d 600. Criminal Law

 1158.7

92.  —  —  Standard of review, withdrawal of plea of guilty

The appellate court reviews a trial court's denial of a motion to withdraw a guilty plea under an abuse of
discretion standard. People v. Ramirez (App. 2 Dist. 2006) 47 Cal.Rptr.3d 272, 141 Cal.App.4th 1501. Criminal
Law  1149

93.  —  —  Discretion of court, review, withdrawal of plea of guilty

The court's ruling on an application to permit withdrawal of a plea of guilty will not be reversed in the absence
of abuse of discretion. Andrews v. U.S.(1915) 224 F. 418, 139 C.C.A. 646; People v. Toledo (1931) 295 P. 353,
111 Cal.App. 204; People v. Brahm (1929) 277 P. 896, 98 Cal.App. 733; People v. Blumen (1928) 261 P. 1103,
87 Cal.App. 236; People v. Jundo (1927) 259 P. 101, 85 Cal.App. 194; People v. Moriarity (1923) 214 P. 485,
61 Cal.App. 223; People v. Mamiquez (1922) 206 P. 63, 188 Cal. 602, 20 A.L.R. 1441; People v. Brown (1918)
175 P. 85, 38 Cal.App. 46.

Defendant, who desires to have his plea of guilty set aside, must show good cause therefor, and granting or
denial of such application is matter resting within sound discretion of trial judge and will not be disturbed upon
appeal in absence of showing of abuse of discretion. People v. Alexander (App.1955) 279 P.2d 128, 130
Cal.App.2d 529; People v. Broady (1953) 262 P.2d 669, 120 Cal.App.2d 901; People v. Tidwell (1952) 238
P.2d 21, 108 Cal.App.2d 60.

The grant or denial of a defendant's motion to withdraw a guilty plea is within the sound discretion of the trial
court and must be upheld unless an abuse thereof is clearly demonstrated. People v. Ravaux (App. 4 Dist. 2006)
49 Cal.Rptr.3d 211, 142 Cal.App.4th 914, rehearing denied, review denied. Criminal Law  274(2);
Criminal Law  1149

On appeal, the trial court's decision on withdrawal of a guilty plea will be upheld unless there is a clear showing
of abuse of discretion. People v. Sandoval (App. 4 Dist. 2006) 43 Cal.Rptr.3d 911, 140 Cal.App.4th 111, as
modified. Criminal Law  1149

On appeal from trial court's ruling on defendant's motion to withdraw guilty plea, the trial court's decision will
be upheld unless there is a clear showing of abuse of discretion. People v. Weaver (App. 4 Dist. 2004) 12



Cal.Rptr.3d 742, 118 Cal.App.4th 131, as modified. Criminal Law  1149

When a defendant is represented by counsel, the grant or denial of an application to withdraw a plea is purely
within the discretion of the trial court after consideration of all factors necessary to bring about a just result, and
decision will be upheld absent a clear showing of abuse of discretion. People v. Shaw (App. 5 Dist. 1998) 74
Cal.Rptr.2d 915, 64 Cal.App.4th 492, rehearing denied, review denied. Criminal Law  274(2); Criminal
Law  1149

Decision whether to allow defendant to withdraw guilty or no contest plea is discretionary, and appellate court
will not disturb it absent showing trial court has abused its discretion. People v. Mickens (App. 6 Dist. 1995) 45
Cal.Rptr.2d 633, 38 Cal.App.4th 1557. Criminal Law  274(2); Criminal Law  275.5(1); Criminal Law
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Withdrawal of guilty plea is left to sound discretion of trial court and denial of motion will not be disturbed on
appeal absent showing that court has abused its discretion. People v. Nance (App. 4 Dist. 1991) 2 Cal.Rptr.2d
670, 1 Cal.App.4th 1453. Criminal Law  274(2); Criminal Law  1149

Applicable standard in reviewing a trial court's refusal to permit a change of plea rests in sound discretion of
trial court and a denial may not be disturbed on appeal unless trial court has abused its discretion. People v.
Cartwright (App. 3 Dist. 1979) 159 Cal.Rptr. 543, 98 Cal.App.3d 369. Criminal Law  1149

Motion to withdraw guilty plea must be supported by strong showing by defendant of good cause by clear and
convincing evidence of a proper ground, and granting such a motion made by defendant who entered his plea
with counsel is discretionary with the court and will not be disturbed on appeal in the absence of a clear
demonstration of abuse of discretion. People v. Hernandez (App. 2 Dist. 1979) 158 Cal.Rptr. 434, 96
Cal.App.3d 856. Criminal Law  274(2); Criminal Law  1149

The granting of an application to withdraw a guilty plea before judgment under this section is within sound
discretion of trial court and must be upheld unless an abuse of discretion is clearly demonstrated. People v.
Gallego (Super. 1979) 153 Cal.Rptr. 415, 90 Cal.App.3d Supp. 21. Criminal Law  274(2); Criminal Law
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Withdrawal of guilty plea rests in sound discretion of trial court and denial of motion for withdrawal of guilty
plea may not be disturbed unless trial court has clearly abused its discretion. People v. Watts (App. 1 Dist.
1977) 136 Cal.Rptr. 496, 67 Cal.App.3d 173. Criminal Law  274(2); Criminal Law  1149

Granting or denying of application to withdraw guilty plea is within the discretion of the trial court after
consideration of all the factors necessary to bring about a just result, and the decision of the trial court will not
be disturbed on appeal unless abuse of discretion is clearly demonstrated. People v. Waters (App. 5 Dist. 1975)
125 Cal.Rptr. 46, 52 Cal.App.3d 323. Criminal Law  274(2); Criminal Law  1149

Where a defendant is represented by counsel at time he enters his plea of guilty, a motion to withdraw the plea,
based on a ground other than absence of free and intelligent waiver of right to jury trial, confrontation of
witnesses and privilege against self-incrimination and absence of showing that defendant understood nature and
consequences of his plea, is addressed to trial court's sound discretion, and a denial will not be disturbed on
appeal unless the trial court abused its discretion. People v. Flores (App. 4 Dist. 1974) 113 Cal.Rptr. 272, 38
Cal.App.3d 484. Criminal Law  274(2); Criminal Law  1149

Where there was clear and convincing showing that free will and judgment of defendant, whose only possible
defense to charge of burglary was diminished capacity due to possible intoxication, were overcome by extrinsic
causes in district attorney's suppression of evidence favorable to him as to when blood sample was actually
taken, it was an abuse of discretion for trial court to deny his motion to set aside plea of guilty. People v. Dena
(App. 3 Dist. 1972) 102 Cal.Rptr. 357, 25 Cal.App.3d 1001. Criminal Law  274(4)

Appellate review of trial court response to motion to withdraw guilty plea is usually grounded on asserted abuse
of discretion, and appellate court will not disturb the grant or denial of motion unless abuse of discretion is



clearly shown. People v. Goldman (App. 3 Dist. 1966) 53 Cal.Rptr. 810, 245 Cal.App.2d 376. Criminal Law
 1149

Decision to grant or deny motion by defendant to withdraw guilty plea will not be disturbed on appeal unless
abuse of discretion is clearly shown. People v. Gannaro (App. 1 Dist. 1963) 30 Cal.Rptr. 711, 216 Cal.App.2d
25. Criminal Law  1149

Granting of motion to set aside plea of guilty and permit defendant to enter plea of not guilty rests in the sound
discretion of trial court, and its order will not be reversed, unless abuse of discretion is clearly shown. People v.
Bauman (App. 1955) 131 Cal.App.2d 595, 281 P.2d 74. Criminal Law  274(2)

The discretion of the trial court in matter of permitting plea of guilty to be withdrawn and a plea of not guilty to
be substituted should be liberally exercised and determination of the trial court must be upheld unless abuse of
discretion is clearly shown. People v. Griggs (1941) 17 Cal.2d 621, 110 P.2d 1031. Criminal Law  274(2);
Criminal Law  1149

A motion to vacate judgment of conviction on ground that plea of guilty was induced by threats and promises of
leniency is directed to trial court's sound discretion, and reviewing court may not disturb trial court's order, in
absence of abuse of discretion. People v. Stuhlmiller (App. 2 Dist. 1940) 37 Cal.App.2d 603, 99 P.2d 1072.
Criminal Law  1425; Criminal Law  1156.11

The trial court's denial of motion to set aside conviction of murder in first degree, entered on plea of guilty, on
the ground that accused's plea was obtained by coercion, will not be reversed, where the evidence is in conflict
as to such coercion; nothing appearing to show abuse of discretion in denying the motion. People v. Davis
(1922) 187 Cal. 750, 203 P. 990. Criminal Law  1149

The granting of an application to withdraw a plea of guilty to a charge of murder, rests in the discretion of the
trial court, which can be reviewed only for abuse of discretion, accused having no absolute right to withdraw his
plea. People v. Cosgrove (App. 1 Dist. 1920) 48 Cal.App. 710, 192 P. 165. Criminal Law  1149

94.  —  —  Advising effect of guilty plea on appeal rights, withdrawal of plea of guilty

Fact that trial court failed to explain to defendant effect of guilty plea on his appeal rights did not entitle
defendant to any right to withdraw guilty plea to second-degree murder, particularly where defendant did not
change his plea in contemplation of any appeal rights. People v. Watts (App. 1 Dist. 1977) 136 Cal.Rptr. 496,
67 Cal.App.3d 173. Criminal Law  274(3.1)

§ 1019. Plea of not guilty; issues 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The plea of not guilty puts in issue every material allegation of the accusatory pleading, except those allegations
regarding previous convictions of the defendant to which an answer is required by Section 1025.
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1. Construction and application

Element of charged crime, such as intent, becomes "disputed" when it is raised by plea of not guilty or denial of
allegation. People v. Rowland (1992) 14 Cal.Rptr.2d 377, 4 Cal.4th 238, 841 P.2d 897, rehearing denied,
certiorari denied 114 S.Ct. 138, 510 U.S. 846, 126 L.Ed.2d 101. Criminal Law  661

Defendant who has entered plea of not guilty is entitled to presumption of innocence and people must assume
burden of overcoming that presumption by introducing evidence sufficient to establish his guilt beyond
reasonable doubt. Bunnell v. Superior Court of Santa Clara County (1975) 119 Cal.Rptr. 302, 13 Cal.3d 592,
531 P.2d 1086. Criminal Law  308; Criminal Law  561(1)

Record stating that "defendant was asked if he was ready to enter a plea, and he stated that his plea was not
guilty," was sufficient, under § 1017, and in view of this section, as against contention that it does not appear
that defendant was asked by the court or by the clerk or district attorney under its direction, whether he pleaded
guilty or not guilty, as provided by § 988. People v. Airola (App. 3 Dist. 1920) 46 Cal.App. 79, 188 P. 817.



Criminal Law  1088.7

The dismissal of one count after the plea is entered, leaving another count, the allegations of which are
complete and independent of the dismissed count, does not leave the case without issue joined in view of this
section. People v. Danford (App. 1910) 14 Cal.App. 442, 112 P. 474.

2. Representation by counsel

Defendant who pleads not guilty manifests his desire to contest issue by every means lawfully at his disposal
and it is duty of his counsel to assist him in this endeavor by preparation and presentation of his defense. People
v. McDowell (1968) 73 Cal.Rptr. 1, 69 Cal.2d 737, 447 P.2d 97. Criminal Law  1880

Court did not abuse its discretion or deny defendant's constitutional rights when it permitted him, before entry
of his plea and accordingly before it had knowledge of his asserted defense of entrapment which he
subsequently claimed he could not himself present, to discharge the public defender as his attorney and conduct
the trial in his own behalf. People v. Sherman (App. 2 Dist. 1962) 27 Cal.Rptr. 353, 211 Cal.App.2d 419.
Criminal Law  1840

3. Issues — In general

Plea of not guilty puts in issue every material allegation in indictment or information. People v. Roth (1953)
260 P.2d 225, 120 Cal.App.2d 29; People v. Leong Fook (1928) 273 P. 779, 206 Cal. 64; People v. Ah Lee
(1882) 60 Cal. 85, 9 P.C.L.J. 390.

A defendant's plea of not guilty puts in issue all the elements of the charged offense. People v. Whisenhunt
(2008) 79 Cal.Rptr.3d 125, 44 Cal.4th 174, 186 P.3d 496, rehearing denied, petition for certiorari filed 2008
WL 4386010. Criminal Law  300

Plea of not guilty put in issue every material element of charge made against defendant. People v. Thomas
(App. 1 Dist. 1968) 73 Cal.Rptr. 590, 267 Cal.App.2d 698. Criminal Law  300

When specific kind or particular type of mental state or intent is part of corpus delicti of crime charged, not
guilty plea puts in issue existence of that state of mind. People v. Gentry (App. 2 Dist. 1968) 65 Cal.Rptr. 235,
257 Cal.App.2d 607. Criminal Law  300

Plea of not guilty puts in issue any allegation of accusatory pleading, except those allegations regarding
previous convictions of defendant, including issue of identity of defendant with person who committed offense.
People v. Renchie (App. 1 Dist. 1962) 19 Cal.Rptr. 734, 201 Cal.App.2d 1. Criminal Law  300

By plea of not guilty, defendant denies every fact essential to his guilt, including his identity with the person
who committed the offense. People v. Wong Sang Lung (App. 1906) 3 Cal.App. 221, 84 P. 843. Criminal Law

 300

The plea of not guilty puts in issue the place of the crime as well as all other material averments. People v.
Aleck (1882) 9 P.C.L.J. 807, 10 P.C.L.J. 99, 61 Cal. 137. Criminal Law  300

A plea of not guilty imposes on the prosecution the necessity of proving the locus delicti. People v. Bevans
(1877) 52 Cal. 470, 1 Cal.Leg.Rec. 248. Criminal Law  300

4.  —  —  Prior convictions, issues

In prosecution for petit theft with prior conviction and imprisonment for such offense, prior conviction was
essence of crime charged, and, therefore, was put in issue by defendant's plea of not guilty. People v. Roth
(App. 1 Dist. 1953) 120 Cal.App.2d 29, 260 P.2d 225. Sentencing And Punishment  1373

Where accused at time of arraignment, after being informed by the court of his legal rights, waived the reading
of the information charging him with the offense of carrying a concealed weapon, and that he was previously
convicted of a felony, and on being given a copy thereof, pleaded "not guilty as charged in the information,"



This plea put in issue the charge of the previous conviction as well as the principal offense. People v. Ross
(App. 2 Dist. 1922) 60 Cal.App. 163, 212 P. 627. Criminal Law  300

There can be no doubt at this time that one may be charged in indictment or information with some particular
offense, and with having suffered previous convictions of other offenses, and may be arraigned thereon under §
988.  He may plead simply not guilty, and thus put in issue every material allegation of the indictment or
information, or he may plead not guilty of the principal offense charged, and confess the previous convictions.
People v. Wheatley (1891) 88 Cal. 114, 26 P. 95.

5. Admissibility of evidence

On a plea of not guilty evidence that for any of the Code enumerated reasons other than insanity defendant was
not capable of committing the crime charged is admissible. People v. Wells (1949) 33 Cal.2d 330, 202 P.2d 53,
certiorari denied 70 S.Ct. 43, 338 U.S. 836, 94 L.Ed. 510. Criminal Law  300

Evidence of insanity is inadmissible on plea of not guilty. People v. Marshall (App. 2 Dist. 1929) 99 Cal.App.
224, 278 P. 258. Criminal Law  300

Evidence of mental condition was inadmissible on separate trial of plea of not guilty where defendant also
pleaded insanity. People v. Troche (1928) 206 Cal. 35, 273 P. 767, appeal dismissed, certiorari denied 50 S.Ct.
87, 280 U.S. 524, 74 L.Ed. 592. Homicide  1040

6. Venue — In general

A defendant cannot be found to have timely and adequately objected to venue, as will preclude forfeiture of
right to object to trial in court where charges were brought, simply by entering a not guilty plea to a felony
charge. People v. Simon (2001) 108 Cal.Rptr.2d 385, 25 Cal.4th 1082, 25 P.3d 598. Criminal Law  145

A not guilty plea generally puts in issue every material allegation of the accusatory pleading — including any
allegation in the accusatory pleading regarding the alleged location of the charged offense — and thus, a not
guilty plea does not constitute a concession by the defendant that the proceeding has been filed in an
appropriate venue, and does not relieve the prosecution of its burden of establishing venue when a claim of
improper venue is timely raised. People v. Simon (2001) 108 Cal.Rptr.2d 385, 25 Cal.4th 1082, 25 P.3d 598.
Criminal Law  145; Criminal Law  300

7.  —  —  Standard of proof, venue

Because a defendant's objection to venue will obligate the People to establish by a preponderance of the
evidence that venue is proper, any allegation regarding venue contained in an accusatory pleading is a "material
allegation," within meaning of statute under which a plea of not guilty puts in issue every material allegation of
the accusatory pleading; however, this does not mean that the entry of a not guilty plea is sufficient in itself to
constitute a specific objection to venue, as will preclude forfeiture of such an objection. People v. Simon (2001)
108 Cal.Rptr.2d 385, 25 Cal.4th 1082, 25 P.3d 598. Criminal Law  145

8. Forfeiture of objections

Although a not guilty plea represents a general denial by the defendant of his or her guilt of the charged offense,
such a plea does not necessarily signify that the defendant challenges the location where the offense is alleged
to have occurred, and, absent a more specific indication, such a plea ordinarily would not be understood as
addressed to that subsidiary or ancillary point, and will not be sufficient to prevent forfeiture of any objection to
waiver. People v. Simon (2001) 108 Cal.Rptr.2d 385, 25 Cal.4th 1082, 25 P.3d 598. Criminal Law  145;
Criminal Law  300

§ 1020. Plea of not guilty; evidence admissible; exceptions 
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All matters of fact tending to establish a defense other than one specified in the fourth, fifth, and sixth
subdivisions of Section 1016, may be given in evidence under the plea of not guilty.

CREDIT(S)
(Enacted 1872.  Amended by Code Am.1880, c. 118, p. 44, § 4; Stats.1905, c. 574, p. 773, § 5; Stats.1927, c.
677, p. 1149, § 3; Stats.1968, c. 122, p. 335, § 4.)

Historical Notes

Historical And Statutory Notes

2008 Main Volume
The 1880 amendment referred to a defense other than that specified in the third "and fourth

subdivisions" instead of "subdivision" (subsequently amended; see following amendment notes).
The 1901 revision act, Stats.1901, c. 158, p. 486, § 236, amending a section 1020, held unconstitutional

in Lewis v. Dunne (1901) 66 P. 478, 134 Cal. 291, 55 L.R.A. 833, 86 Am.St.Rep. 257, was repealed
by Stats.1955, c. 48, § 1.

The 1905 amendment referred to a defense other than "one", instead of "that", specified, etc.
The 1927 amendment added a reference to the fifth subdivision of § 1016.
The 1968 amendment deleted a reference to the third subdivision of § 1016 and added a reference to the

sixth subdivision.
Derivation: Stats.1851, c. 29, p. 245, § 304.

Research References

Cross References

General verdict on plea of not guilty, see Penal Code § 1151.
Issues of fact on plea of not guilty, see Penal Code § 1041.
Judgment on special verdict following plea of not guilty, see Penal Code § 1155.

Law Review And Journal Commentaries

Admissibility of subjective abnormality to disprove criminal mental states.  12 Stan.L.Rev. 226
(1959).

Defense of partial insanity.  7 UCLA L.Rev. 143 (1960).
Entrapment,

As a defense in burglary prosecution. 25 S.Cal.L.Rev. 75 (1952).
As a defense in criminal cases. 2 S.Cal.L.Rev. 283 (1929).
Defense in California. 19 Hastings L.J. 825 (1968).
Element of persuasion.  8 S.Cal.L.Rev. 357 (1935); 8 S.Cal.L.Rev. 245 (1935).
Lawless enforcement of law.  9 S.Cal.L.Rev. 14 (1935).
With reference to the case of United States and Woo Wai.  3 Cal.L.Rev. 476 (1915).

Evidence; not guilty by reason of insanity. 25 Cal.L.Rev. 101 (1936).
Plea of not guilty by reason of insanity. 19 Cal.L.Rev. 174 (1930).
Relevance of innocence: Proposition 8 and the diminished capacity defense.  71 Cal.L.Rev. 1197

(1983).
Restatement of the law of insanity as a defense in the criminal law of California. 27 S.Cal.L.Rev.

181, 189 (1954).



Right to prove unconsciousness under plea of not guilty. 18 S.Cal.L.Rev. 290 (1945).

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §§2134, 2135
Cal Jur 3d Const §57; Crim L §2830

Notes Of Decisions

Construction and application 2
Defenses admissible 4-9

Defenses admissible - In general 4
Defenses admissible - Diminished capacity 5
Defenses admissible - Entrapment 6
Defenses admissible - Former conviction, acquittal or jeopardy 9
Defenses admissible - Insanity or mental incapacity 7
Defenses admissible - Intoxication 8

Diminished capacity, defenses admissible 5
Entrapment, defenses admissible 6
Former conviction, acquittal or jeopardy, defenses admissible 9
Insanity or mental incapacity, defenses admissible 7
Instructions 10
Intoxication, defenses admissible 8
Purpose 3
Validity 1

1. Validity

This section is not unconstitutional on ground of depriving defendant of due process of law. People v. Ming
(1946) 164 P.2d 487, 27 Cal.2d 443; People v. D'Angelo (1939) 88 P.2d 708, 13 Cal.2d 203; People v. Troche
(1929) 273 P. 767, 206 Cal. 35, appeal dismissed and certiorari denied 50 S.Ct. 87, 280 U.S. 524, 74 L.Ed. 592.

This section and other provisions relative to separate trial of issue of insanity do not invade right of trial by jury.
People v. Leong Fook (1929) 273 P. 779, 206 Cal. 64; People v. Troche (1929) 273 P. 767, 206 Cal. 35, appeal
dismissed and certiorari denied 50 S.Ct. 87, 280 U.S. 524, 74 L.Ed. 592.

This section is not unconstitutional. People v. Wells (1949) 33 Cal.2d 330, 202 P.2d 53, certiorari denied 70
S.Ct. 43, 338 U.S. 836, 94 L.Ed. 510.

This section is not unconstitutional as depriving a defendant of equal protection of the law. People v. Cordova
(1939) 14 Cal.2d 308, 94 P.2d 40.

Where one accused of murder did not introduce evidence of his mental condition on his first trial had on his
plea of "not guilty," he could not on a subsequent trial question the validity of the sections of this chapter
providing for separate trials as to the plea of "not guilty" and the plea of "not guilty by reason of insanity."
People v. D'Angelo (1939) 13 Cal.2d 203, 88 P.2d 708. Criminal Law  965

In murder case, trial of issue of insanity separately did not prevent trial from being "one speedy public trial,"
within constitutional requirement. People v. Troche (1928) 206 Cal. 35, 273 P. 767, appeal dismissed, certiorari
denied 50 S.Ct. 87, 280 U.S. 524, 74 L.Ed. 592. Criminal Law  573; Criminal Law  635

2. Construction and application

Under the former practice, when the defendant relied upon his right to introduce evidence of insanity as part of
his defense, it was well understood that the state had no right to compel the defendant to give testimony as a



witness, even upon that issue.  It does not appear that his rights in this respect are in any way different under the
new practice.  The change is only a change of procedure; it does not affect a substantial right, and it does not
take away any constitutional right or immunity. People v. Lamey (App. 2 Dist. 1930) 103 Cal.App. 66, 283 P.
848.

Court must endeavor to reconcile statutory changes embraced in this section and§§ 1016, 1017, and 1026
relating to plea of not guilty by reason of insanity with older procedural provisions not expressly affected,
implied repeal not being favored. People v. Leong Fook (1928) 206 Cal. 64, 273 P. 779. Criminal Law  15

Statutory and constitutional pleas not specially pleaded are waived, in view of this section and §§ 1016, 1017,
and 1429. In re Harron (1923) 191 Cal. 457, 217 P. 728. Criminal Law  286

3. Purpose

The legislative purpose in providing for separate trial on plea of not guilty by reason of insanity was to simplify
the issues before the jury and not to restrict the admission of evidence relevant to such issues, but in order to
simplify the issues the legislature properly removed entirely from the trial on other issues the issue as to legal
sanity. People v. Wells (1949) 202 P.2d 53, 33 Cal.2d 330, certiorari denied Wells v. People of State of
California, 70 S.Ct. 43, 338 U.S. 836, 94 L.Ed. 510.

4. Defenses admissible — In general

On a plea of not guilty evidence that for any of the Code enumerated reasons other than insanity defendant was
not capable of committing the crime charged is admissible. People v. Wells (1949) 33 Cal.2d 330, 202 P.2d 53,
certiorari denied 70 S.Ct. 43, 338 U.S. 836, 94 L.Ed. 510. Criminal Law  300

Where defendant was indicted for willfully and knowingly refusing to perform his duty as an election officer,
he was not entitled to a writ of prohibition to restrain prosecution of such indictment on ground that he had
appeared before grand jury under subpoena issued by district attorney, and testified concerning such offense as
a state's witness, since he could present such matter as a complete defense to a plea of not guilty. Rebstock v.
Superior Court of City and County of San Francisco (1905) 146 Cal. 308, 80 P. 65.

5.  —  —  Diminished capacity, defenses admissible

The defense of insanity and the doctrine of diminished capacity differ in that evidence of diminished capacity is
admissible under plea of not guilty, whereas defense of insanity is affirmative and burden of establishing it by
preponderance of evidence rests on defendant. People v. Rodriguez (App. 2 Dist. 1969) 76 Cal.Rptr. 818, 272
Cal.App.2d 80. Criminal Law  300; Criminal Law  331

6.  —  —  Entrapment, defenses admissible

Court did not abuse its discretion or deny defendant's constitutional rights when it permitted him, before entry
of his plea and accordingly before it had knowledge of his asserted defense of entrapment which he
subsequently claimed he could not himself present, to discharge the public defender as his attorney and conduct
the trial in his own behalf. People v. Sherman (App. 2 Dist. 1962) 27 Cal.Rptr. 353, 211 Cal.App.2d 419.
Criminal Law  1840

7.  —  —  Insanity or mental incapacity, defenses admissible

In federal court, insanity tending to show that defendant at the time of the act charged was incapable of forming
a criminal intent may be offered under a plea of not guilty. U.S. v. Fore, S.D.Cal.1941, 38 F.Supp. 140.
Criminal Law  300

On trial of issues raised by plea of not guilty to charge of crime requiring proof of specific mental state,
competent evidence is admissible to show that because of mental abnormality, not amounting to legal insanity,
defendant did not possess that mental state at time he committed the act. People v. McDowell (1968) 73



Cal.Rptr. 1, 69 Cal.2d 737, 447 P.2d 97. Criminal Law  300; Criminal Law  385

On trial of general plea of not guilty defendant is conclusively presumed to be sane and evidence to show lack
of capacity because of legal insanity to commit the crime charged or any degree thereof is inadmissible. People
v. Wells (1949) 33 Cal.2d 330, 202 P.2d 53, certiorari denied 70 S.Ct. 43, 338 U.S. 836, 94 L.Ed. 510. Criminal
Law  300; Criminal Law  311

In prosecution of husband for murder of wife, defendant was not entitled to have all testimony on issue of
insanity before the jury on trial of issue of not guilty, as affecting punishment. People v. Coleman (1942) 20
Cal.2d 399, 126 P.2d 349, appeal dismissed 63 S.Ct. 162, 317 U.S. 596, 87 L.Ed. 487, certiorari denied 64 S.Ct.
66, 320 U.S. 767, 88 L.Ed. 458. Homicide  1041

Admitting evidence of defendant's mental status under plea of not guilty on issue whether confessions were
understandingly made was favorable to defendant, since unauthorized by statutes. People v. Dias (1930) 210
Cal. 495, 292 P. 459. Criminal Law  1169.8

The trial court committed no error in strictly following the letter of the statute (Pen.Code, §§ 1020 and 1026)
and excluding, on the trial of the general issue of not guilty, all evidence tending to show the mental condition
of the defendant at the time of the commission of the offense. People v. Phillips (App. 2 Dist. 1929) 102
Cal.App. 705, 283 P. 821.

Evidence of insanity is inadmissible on plea of not guilty. People v. Marshall (App. 2 Dist. 1929) 99 Cal.App.
224, 278 P. 258. Criminal Law  300

Evidence of mental condition was inadmissible on separate trial of plea of not guilty where defendant also
pleaded insanity. People v. Troche (1928) 206 Cal. 35, 273 P. 767, appeal dismissed, certiorari denied 50 S.Ct.
87, 280 U.S. 524, 74 L.Ed. 592. Homicide  1040

8.  —  —  Intoxication, defenses admissible

The plea of "not guilty" to a criminal charge admits of any defense which the facts justify except former
jeopardy, so that defendant, to avail himself of intoxicated condition at time of offense, need not specially plead
it. People v. Collis (App. 1916) 30 Cal.App. 656, 159 P. 229. Criminal Law  300

9.  —  —  Former conviction, acquittal or jeopardy, defenses admissible

A plea of "not guilty" does not raise the issue of former jeopardy. People v. Barry (App. 1957) 153 Cal.App.2d
193, 314 P.2d 531, certiorari denied 78 S.Ct. 542, 355 U.S. 956, 2 L.Ed.2d 532. Criminal Law  300

This section is an example of the principle that defenses, such as former acquittal or jeopardy, must be raised in
the manner provided by law. People v. Bennett (1896) 114 Cal. 56, 45 P. 1013.

Evidence of a former conviction or acquittal, or former jeopardy, is admissible under the general issue. People
v. Cage (1874) 48 Cal. 323, 17 Am.Rep. 436. Criminal Law  290

10. Instructions

Instruction defining elements of diminished capacity to form specific intent, as distinguished from insanity,
which mentioned burden of prosecution to establish all elements beyond reasonable doubt and placed no burden
upon defendant, was proper and court was not required to instruct that defendant must establish diminished
capacity only by preponderance of evidence. People v. Rodriguez (App. 2 Dist. 1969) 76 Cal.Rptr. 818, 272
Cal.App.2d 80. Criminal Law  772(5)

Modifications of a requested charge as to the defense open to defendant under his plea of not guilty was not
objectionable as limiting the defense under the plea to insanity only. People v. Ashland (App. 1912) 20
Cal.App. 168, 128 P. 798. Criminal Law  815(3)



§ 1021. Former acquittal not on the merits; not acquittal of same offense 

     •     Historical Notes     •     Research References     •     Notes of Decisions

If the defendant was formerly acquitted on the ground of variance between the accusatory pleading and the
proof or the accusatory pleading was dismissed upon an objection to its form or substance, or in order to hold
the defendant for a higher offense, without a judgment of acquittal, it is not an acquittal of the same offense.

CREDIT(S)
(Enacted 1872.  Amended by Code Am.1880, c. 47, p. 19, § 53; Stats.1951, c. 1674, p. 3844, § 84.)

Historical Notes

Historical And Statutory Notes

2008 Main Volume
Originally the section referred to the indictment; in 1880, it referred to the indictment or information;

and in 1951, the section referred to the accusatory pleading.
Derivation: Stats.1851, c. 29, p. 245, § 305.

Research References

Cross References

Arrest of judgment, see Penal Code § 1185 et seq.
Detention of accused acquitted because of variance, see Penal Code § 1165.
Dismissal as bar in misdemeanor cases, see Penal Code § 1387.
Dismissal for want of prosecution as a bar, see Penal Code § 1387.
Double jeopardy, see Penal Code § 687; Const. Art. 1, § 15.
Foreign conviction or acquittal as defense, see Penal Code § 656.
General verdict upon plea of former conviction or acquittal, see Penal Code§ 1151.
Jeopardy in another court having jurisdiction, see Penal Code § 794.
Jeopardy in another state or country, see Penal Code § 793.
Judgment on plea of once in jeopardy, see Penal Code § 1155.
New trial, use of former verdict or finding, see Penal Code § 1180.
Offenses punishable in different ways, acquittal or conviction as barring prosecution for same act,

see Penal Code § 654.
Order setting aside accusation not a bar, see Penal Code § 999.
Retrial after jury discharged or prevented from giving verdict, see Penal Code § 1141.
Words and phrases, "accusatory pleading", see Penal Code § 691.

Law Review And Journal Commentaries

"Singleness of act" test of former jeopardy.  28 S.Cal.L.Rev. 321 (1955).
Variance between indictment and proof in bigamy prosecution. 16 S.Cal.L.Rev. 100 (1942).

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §§276, 299, 334
Cal Jur 3d Crim L §§2323, 2328
Applicability of double jeopardy to juvenile court proceedings.  5 ALR4th 234.



Notes Of Decisions

Acquittal for variance 3
Construction and application 2
Dismissal to hold defendant for higher offense 5
Dismissal with respect to particular counts 6
Materiality of variance 4
Validity 1

1. Validity

This section does not violate constitutional provision that "no person shall be twice put in jeopardy for the same
offense." People v. Oreileus (1889) 79 Cal. 178, 21 P. 724.

2. Construction and application

Where defendant procures writ of prohibition to prevent his trial because his commitment was based entirely on
incompetent evidence, he has not been in jeopardy, and there is nothing to prevent prosecution from instituting
new proceeding and proving that evidence justifying commitment was not illegally obtained. Badillo v.
Superior Court In and For City and County of San Francisco (1956) 46 Cal.2d 269, 294 P.2d 23. Double
Jeopardy  51

An indictment under which the accused could not be convicted, whether by reason of a variance between the
proof and the indictment or of some defect in the latter, does not put him "in jeopardy"; and the discharge of
such an indictment on motion of the prosecutor, or even a verdict of acquittal, will not be a bar to another
indictment and trial for the same offense. People v. McNealy (1861) 17 Cal. 332. Double Jeopardy  55

3. Acquittal for variance

An acquittal by reason of variance between the proof and the charge constitutes no bar to a further proceeding.
People v. Wilkison (App. 1916) 30 Cal.App. 473, 158 P. 1067.

An acquittal for variance between the information and the proof did not constitute former jeopardy, on the
theory that an amendment could have been allowed and accused convicted. People v. Castillo (App. 1915) 28
Cal.App. 190, 151 P. 746. Double Jeopardy  100.1

On a trial for forgery, the court excluded the instrument claimed to be forged, on the ground of variance with
the indictment, and directed a verdict for defendant; and a verdict was returned of "not guilty, on the ground of
a material variance between the note set forth in the indictment and the note offered."  Defendant could not be
again tried for the offense, since by the verdict he was acquitted, and it was immaterial what reason the jury
gave for the acquittal, or that there was in fact no material variance. People v. Terrill (1901) 132 Cal. 497, 64 P.
894. Double Jeopardy  100.1

Defendant was charged with felonious assault, and the proof showed an assault on a person having an entirely
different name from the one alleged in the indictment, and who had never been known by the alleged name, and
a verdict of not guilty was ordered, and a new information preferred.  Defendant has not been once in jeopardy,
notwithstanding § 956, providing that, where an offense involving the commission of a private injury is in other
respects sufficiently described to identify the act, an erroneous allegation as to the person injured is not
material. People v. Oreileus (1889) 79 Cal. 178, 21 P. 724.

If a party be acquitted on the ground of immaterial variance, he cannot be again prosecuted for the same
offense.  The error of the court or jury, in regarding as material a variance between the allegations and proof,
will not render the acquittal less available and conclusive, as a bar to a subsequent prosecution; but, if the
variance be material, the acquittal will not bar a subsequent prosecution. People v. Hughes (1871) 41 Cal. 234.



Double Jeopardy  55

A discharge of defendant from custody after a verdict of acquittal on ground of variance and a denial to the
district attorney of leave to amend the information does not prevent such attorney from filing a proper
information. People v. Allen (1882) 9 P.C.L.J. 738.

4. Materiality of variance

Test of materiality of variance is whether indictment or information so fully and correctly informs defendant of
criminal act with which he is charged that, taking into consideration proof which is introduced against him, he
is not misled in making his defense, or placed in danger of being twice put in jeopardy. People v. Amy (1950)
223 P.2d 69, 100 Cal.App.2d 126; People v. Moranda (1948) 197 P.2d 394, 187 Cal.App.2d 703, certiorari
denied 70 S.Ct. 991, 339 U.S. 971, 94 L.Ed. 1378; People v. Thorn (1934) 33 P.2d 5, 138 Cal.App. 714.

To warrant setting aside conviction because of variance between pleading and proof, variance must be material
so that accused might be misled in making defense or be in danger of being again put in jeopardy for same
offense. People v. Andrew (1941) 110 P.2d 459, 43 Cal.App.2d 126; People v. Woodson (1936) 54 P.2d 33, 11
Cal.App.2d 604; People v. Harrington (1928) 267 P. 942, 92 Cal.App. 245.

Technical or trifling matters of discrepancy between information and evidence are not ground for reversal, and
variance is not material unless it is of such substantive character that defendant will be misled in preparing his
defense or that he is likely to be placed in second jeopardy for same offense. People v. D'Antignac (App. 1950)
101 Cal.App.2d 7, 224 P.2d 900. Criminal Law  1167(1); Indictment And Information  171

Main test of variance is whether offense is designated with sufficient particularity so that no further prosecution
can be had for same crime. People v. Foster (App. 1931) 117 Cal.App. 439, 4 P.2d 173. Indictment And
Information  171

Where the acquittal of the defendant under the indictment would be no bar to the further prosecution of the
offense, a variance would be material; but where the discrepancy does not affect the validity of the indictment,
or prejudice the substantial rights of the defendant in his defense, the variance is immaterial. People v. Evanoff
(App. 1 Dist. 1919) 45 Cal.App. 108, 187 P. 54. Indictment And Information  171

A material variance between proof and information arises when acquittal thereunder would be no bar to a
further prosecution for same offense. People v. Maljan (App. 1917) 34 Cal.App. 384, 167 P. 547. Indictment
And Information  171

5. Dismissal to hold defendant for higher offense

The fact that trial court's dismissal of charge in order to hold defendant for higher offense after jury has been
impaneled and sworn bars subsequent prosecution of defendant for higher offense, in which dismissed charge is
included, does not preclude court from dismissing charge of lighter offense, after defendant pleads guilty
thereof, in order to hold him for higher offense. People v. Krupa (App. 1 Dist. 1944) 64 Cal.App.2d 592, 149
P.2d 416. Double Jeopardy  57; Double Jeopardy  88.1

Defendants have been placed in jeopardy where they have been tried for petit larceny, but, before verdict, the
court, believing they have been guilty of a greater offense, which includes the crime charged, dismisses the
case; and they cannot be rearrested and tried for the same or a higher offense involving the same facts. People v.
Ng Sam Chung (1892) 94 Cal. 304, 29 P. 642, 28 Am.St.Rep. 129. Double Jeopardy  99

If a person is indicted for manslaughter, and on his trial, the court, without the consent of the defendant,
discharges the jury because it is of opinion that the evidence shows that the defendant is guilty of murder, and
the defendant is again indicted for murder for the same killing, he is "twice put in jeopardy for the same
offense," and is entitled to an acquittal. People v. Hunckeler (1874) 48 Cal. 331. Double Jeopardy  99

6. Dismissal with respect to particular counts



The dismissal, at close of trial but before argument, of counts in information charging assault with a deadly
weapon did not constitute an "acquittal" and was not a bar to conviction in the same trial of greater offense of
assault with a deadly weapon with intent to commit murder under another count in the information on ground
once in jeopardy. People v. Dreyer (App. 1 Dist. 1945) 71 Cal.App.2d 181, 162 P.2d 468. Double Jeopardy

 104

Where court found defendants guilty of putting on immoral show, dismissal of count charging putting on
immoral scene was not "acquittal". People v. Horowitz (Super. 1933) 131 Cal.App.Supp. 791, 19 P.2d 874.
Double Jeopardy  104

§ 1022. Former acquittal on the merits; acquittal of same offense 

     •     Historical Notes     •     Research References

Whenever the defendant is acquitted on the merits, he is acquitted of the same offense, notwithstanding any
defect in form or substance in the accusatory pleading on which the trial was had.

CREDIT(S)
(Enacted 1872.  Amended by Code Am.1880, c. 47, p. 19, § 54; Stats.1951, c. 1674, p. 3844, § 85.)

Historical Notes

Historical And Statutory Notes

2008 Main Volume
Originally the section referred to the indictment; in 1880, it referred to the indictment or information;

and in 1951, it referred to the accusatory pleading.
Derivation: Stats.1851, c. 29, p. 245, § 306.

Research References

Cross References

Arrest of judgment, see Penal Code § 1185 et seq.
Detention of accused acquitted because of variance, see Penal Code § 1165.
Dismissal as bar in misdemeanor cases, see Penal Code § 1387.
Dismissal for want of prosecution as a bar, see Penal Code § 1387.
Double jeopardy, see Penal Code § 687; Const. Art. 1, § 15.
Foreign conviction or acquittal as defense, see Penal Code § 656.
General verdict upon plea of former conviction or acquittal, see Penal Code§ 1151.
Jeopardy in another court having jurisdiction, see Penal Code § 794.
Jeopardy in another state or county, see Penal Code § 793.
Judgment on plea of once in jeopardy, see Penal Code § 1155.
New trial, use of former or finding, see Penal Code § 1180.
Offenses punishable in different ways, acquittal or conviction as barring prosecution for same act,

see Penal Code § 654.
Order setting aside accusation not a bar, see Penal Code § 999.
Retrial after jury discharged or prevented from giving verdict, see Penal Code § 1141.
Words and phrases, "accusatory pleading", see Penal Code § 691.

Law Review And Journal Commentaries



Double jeopardy v. Double punishment: Confusion in California. 2 San Diego L.Rev. 86 (1965).

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §§276, 299
Cal Jur 3d Crim L §2323

§ 1023. Conviction, acquittal, or jeopardy; bar to subsequent prosecution 

     •     Historical Notes     •     Research References     •     Notes of Decisions

When the defendant is convicted or acquitted or has been once placed in jeopardy upon an accusatory pleading,
the conviction, acquittal, or jeopardy is a bar to another prosecution for the offense charged in such accusatory
pleading, or for an attempt to commit the same, or for an offense necessarily included therein, of which he
might have been convicted under that accusatory pleading.

CREDIT(S)
(Enacted 1872.  Amended by Code Am.1880, c. 118, p. 45, § 5; Stats.1951, c. 1674, p. 3844, § 86.)

Historical Notes

Historical And Statutory Notes

2008 Main Volume
The 1880 amendment added the provisions relating to jeopardy and referred to "indictment or

information" instead of "indictment" (now "accusatory pleading"; see 1951 amendment note).
The 1951 amendment, throughout the section, substituted "accusatory pleading" for "indictment or

information".
Derivation: Stats.1851, c. 29, p. 245, § 307.

Research References

Constitutional Provisions

2008 Main Volume
Article 1, § 15, cl. 5, provides against double jeopardy.

Cross References

Alternative punishments, acquittal or conviction as a bar, see Penal Code § 654.
Another state having jurisdiction, proceedings as bar, see Penal Code §§ 656, 793.
Arrest of judgment, see Penal Code § 1185 et seq.
Arrest of judgment as an acquittal, see Penal Code § 1188.
Conviction or acquittal as a bar, see Penal Code § 687.
Discharge of a co-defendant as acquittal of that defendant, see Penal Code § 1101.
Discharge of jury, retrial, see Penal Code § 1141.
Dismissal as bar in misdemeanor cases, see Penal Code § 1387.
Double jeopardy, see Penal Code § 687; Const. Art. 1, § 15.
Foreign conviction or acquittal as defense, see Penal Code § 656.
Jeopardy in another state or county, see Penal Code § 793.
New trial, former verdict not a bar, see Penal Code § 1180.
Plea of former conviction or acquittal, form and entry, see Penal Code § 1017.
Two courts having jurisdiction, conviction or acquittal as a bar, see Penal Code § 794.



Words and phrases, "accusatory pleading", see Penal Code § 691.

Law Review And Journal Commentaries

Added punishment for commission of felony while armed as placing accused in double jeopardy. 5
S.Cal.L.Rev. 63 (1931).

Appellate review of criminal convictions, double jeopardy. Gregory S. Stout, 43 Cal.L.Rev. 399
(1955).

Discharge of jury without verdict as basis for plea of former jeopardy. 36 Cal.L.Rev. 431, 446
(1948).

Double jeopardy.  Walter T. Fisher, 15 UCLA L.Rev. 81 (1967).
Due process under fourteenth amendment.  26 S.Cal.L.Rev. 443 (1953).
Multiple prosecution, and multiple punishment: a comparative analysis. 50 Cal.L.Rev. 853 (1962).
Ninth circuit survey, 1978.  12 Loy.L.A.L.Rev. 674 (1979).
Stone v. Superior Court.  10 Pepp.L.Rev. 222 (1982).

Double jeopardy and appeal of dismissals: A before-and-after approach. 69 Cal.L.Rev. 863 (1981).
Double jeopardy and trial judge's discretion to declare mistrial on basis of deadlocked jury. 3

W.St.U.L.Rev. 344 (1976).
Double jeopardy in California and the situations in which the question may arise are discussed in 36

Cal.L.Rev. 431 (1948).  See Law Review Commentaries under section 1016 for quotation from
this article.

Double jeopardy in successive federal-state prosecutions.  31 Stan.L.Rev. 477 (1979).
Double jeopardy inherent in crime of status. 40 S.Cal.L.Rev. 463, 483 (1967).
Double jeopardy v. Double punishment: Confusion in California. 2 San Diego L.Rev. 86 (1965).
Effect of appeal by the state after an acquittal as constituting double jeopardy. 4 S.Cal.L.Rev. 69

(1930).
Electrocution after failure of first attempt because of mechanical difficulties as constituting second

jeopardy. (1947) 22 Cal.St.B.J. 77.
Identity of offenses,

Double jeopardy problem.  32 S.Cal.L.Rev. 51 (1958).
Prosecution under the federal narcotic laws.  6 S.Cal.L.Rev. 62 (1932).

Included offense doctrine in California.  Luke McKissack, 10 UCLA L.Rev. 871 (1963).
Indictment charging robbery in violation of specific statute as including statutory offense of taking

vehicle without consent of owner. 45 Cal.L.Rev. 534 (1957).
Information charging robbery as including statutory offense of taking vehicle without consent of

owner. 9 Hastings L.J. 92 (1957).
Limited waiver of a former jeopardy plea when defendant is convicted of lesser offense and seeks

new trial.  UCLA L.Rev. 321 (1959).
Necessarily included offenses, accusatory pleading or statutory definition? 31 S.Cal.L.Rev. 93

(1957).
New approach to double jeopardy.  10 Hastings L.J. 188 (1958).
Offenses arising out of single act.  24 S.Cal.L.Rev. 310 (1951).
Prior conviction of lesser degree of crime as implied acquittal of greater charged offense. 47

Cal.L.Rev. 187 (1959).
Protection from multiple trials.  11 Stan.L.Rev. 735 (1959).
Refining the double jeopardy clause.  19 UCLA L.Rev. 804 (1972).
Res judicata in criminal cases. (1951) 26 Cal.St.B.J. 366.
Retrial for murder after conviction of manslaughter under indictment for murder. 1 Cal.L.Rev. 181,

182 (1913).
Review essay: Double jeopardy's demise.  Susan R. Klein, 88 Cal.L.Rev. 1001 (May 2000).
Successive prosecutions by state and nation for the same offense. J. A. C. Grant, 4 UCLA L.Rev. 1

(1956).
Theft, included offenses.  23 S.Cal.L.Rev. 107 (1949).



United States Supreme Court

Appeal by government of dismissal of indictment, double jeopardy, see, Serfass v. U. S.,
U.S.Pa.1975, 95 S.Ct. 1055, 420 U.S. 377, 43 L.Ed.2d 265.

Double jeopardy, government appeals under Criminal Appeals Act, see U. S. v. Wilson,
U.S.Pa.1975, 95 S.Ct. 1013, 420 U.S. 332, 43 L.Ed.2d 232, on remand 517 F.2d 1400.

Double jeopardy, see Illinois v. Vitale, 1980, 100 S.Ct. 2260, 447 U.S. 410, 65 L.Ed.2d 228; Burks
v. United States, 1978, 98 S.Ct. 2141, 437 U.S. 1, 57 L.Ed.2d 1, on remand 579 F.2d 1013;
Greene v. Massey, 1978, 98 S.Ct. 2151, 437 U.S. 19, 57 L.Ed.2d 15, on remand 595 F.2d 221,
certified question answered 384 So.2d 24, on remand 706 F.2d 548, certiorari denied 104 S.Ct.
718, 464 U.S. 1046, 79 L.Ed.2d 180, rehearing denied 104 S.Ct. 1431, 465 U.S. 1074, 79
L.Ed.2d 754; Crist v. Bretz, 1978, 98 S.Ct. 2156, 437 U.S. 28, 57 L.Ed.2d 24; Sanabria v. United
States, 1978, 98 S.Ct. 2170; United States v. Scott, 1978, 98 S.Ct. 2187, 437 U.S. 82, 57 L.Ed.2d
65, on remand 579 F.2d 1013, certiorari denied 99 S.Ct. 1266, 440 U.S. 929, 59 L.Ed.2d 486,
rehearing denied 99 S.Ct. 226, 438 u.S. 883, 58 L.Ed.2d 197.

Drugs, tax on possession and storage, double jeopardy, see Department of Revenue of Montana v.
Kurth Ranch, 1994, 114 S.Ct. 1937, 511 U.S. 767, 128 L.Ed.2d 767.

Findings in juvenile proceedings, exceptions by state, see Swisher v. Brady, 1978, 98 S.Ct. 2699,
438 U.S. 204, 57 L.Ed.2d 705.

Navajo Indian Tribe, prosecution under tribal code and federal law, double jeopardy, see U. S. v.
Wheeler, U.S.Ariz.1978, 98 S.Ct. 1079, 435 U.S. 313, 55 L.Ed.2d 303.

Petite policy, duplicating state and federal prosecutions, see Rinaldi v. U. S., U.S.Fla.1977, 98 S.Ct.
81, 434 U.S. 22, 54 L.Ed.2d 207.

Resentencing on counts for which sentencing has been suspended and which were affirmed after
appeal, vacation of sentence of imprisonment on another count, see Pennsylvania v.
Goldhammer, U.S.Pa.1985, 106 S.Ct. 353, 474 U.S. 28, 88 L.Ed.2d 183, on remand 512 Pa. 587,
517 A.2d 1280.

Successive prosecutions by two states for same conduct, see Heath v. Alabama, 1985, 106 S.Ct. 433,
474 U.S. 82, 88 L.Ed.2d 387.

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §§271, 296, 299, 301, 303, 325, 326, 1386, 1387, 3036,
3038

Cal Jur 3d Crim L §§2314, 2321, 2322, 2331, 2823, 3358
Subsequent trial, after stopping former trial to try accused for greater offense, as constituting double

jeopardy.  6 ALR3d 905.
Modern status of doctrine of res judicata in criminal cases.  9 ALR3d 203.
Earlier prosecution for offense during which homicide was committed as bar to prosecution for

homicide.  11 ALR3d 834.
Propriety of increased punishment on new trial for same offense.  12 ALR3d 978.
Prosecution for robbery of one person as bar to subsequent prosecution for robbery of another

person committed at the same time.  51 ALR3d 693.
Applicability of double jeopardy to juvenile court proceedings.  5 ALR4th 234.
Retrial on greater offense following reversal of plea-based conviction of lesser offense.  14 ALR4th

970.
Acquittal or conviction in state court as bar to federal prosecution based on same act or transaction.

18 ALR Fed 393.
Determination that state failed to prove charges relied upon for revocation of probation as barring

subsequent criminal action based on same underlying charges.  2 ALR5th 262.



Notes Of Decisions

Acquittal 6
Admissibility of evidence 44
Burden of proof 43
Collateral estoppel distinguished 4
Consent of accused, discharge of jury 16
Construction and application 1
Construction with federal law 3
Construction with other laws 2
Conviction 5
Determination of issue 48
Different offenses in same transaction 40, 41

Different offenses in same transaction - In general 40
Different offenses in same transaction - Robbery and other offenses 41

Discharge of jury 15-18
Discharge of jury - In general 15
Discharge of jury - Consent of accused 16
Discharge of jury - Failure of jurors to agree 18
Discharge of jury - Necessity for discharge of jury 17

Disciplinary actions and proceedings 7
Dismissal of proceedings 10
Errors of law and procedure, retrial after reversal 27
Evidence, admissibility of 44
Evidence, sufficiency of 45
Fact questions 46
Failure of jurors to agree, discharge of jury 18
Felony murder 25
Former charge, insufficiency of 13
Guilty plea 19-24

Guilty plea - In general 19
Guilty plea - Invalidity of guilty plea 20
Guilty plea - Refusal to accept guilty plea 21
Guilty plea - Reinstatement of guilty plea 24
Guilty plea - Vacating guilty plea 23
Guilty plea - Withdrawal of guilty plea 22

Habeas corpus 49
Identical evidence required, identity of offenses 36
Identity of offenses 35-38

Identity of offenses - In general 35
Identity of offenses - Identical evidence required 36
Identity of offenses - Offenses involving different subject matter 38
Identity of offenses - Period covered by prosecutions 37

Included offenses 31-34
Included offenses - In general 31
Included offenses - Lesser offenses included in greater 33
Included offenses - Necessarily included offenses 32
Included offenses - Prosecution for lesser offense barring more serious charge  34

Insufficiency of former charge 13
Invalidity of former proceedings 11
Invalidity of guilty plea 20



Jeopardy at a single trial 14
Jury questions 46
Juvenile proceedings 8
Law questions 47
Lesser offense included in greater, retrial after reversal 28
Lesser offenses included in greater, included offenses 33
Mistrial 12
Necessarily included offenses 32
Necessity for discharge of jury 17
Offenses involving different subject matter, identity of offenses 38
Period covered by prosecutions, identity of offenses 37
Preliminary proceedings placing accused in jeopardy 9
Prosecution for lesser offense barring more serious charge, included offenses  34
Questions of fact 46
Questions of law 47
Refusal to accept guilty plea 21
Reinstatement of guilty plea 24
Remand for determination of degree of crimes, retrial after reversal 29
Retrial after reversal 26-30

Retrial after reversal - In general 26
Retrial after reversal - Errors of law and procedure 27
Retrial after reversal - Lesser offense included in greater 28
Retrial after reversal - Remand for determination of degree of crimes 29
Retrial after reversal - Speedy trial 30

Review 50
Robbery and other offenses, different offenses in same transaction 41
Speedy trial, retrial after reversal 30
Sufficiency of evidence 45
Two sentences for single offense 39
Vacating guilty plea 23
Waiver of jeopardy 42
Withdrawal of guilty plea 22

1. Construction and application

Once in jeopardy and former acquittal are favored pleas, and right not to be put in jeopardy the second time is
guarded with care by common law and constitution. People v. Head (1930) 288 P. 106, 105 Cal.App. 331;
People v. Preciado (1916) 160 P. 1090, 31 Cal.App. 519.

Defendant entered conditional plea of no contest to felony charges arising from identity theft, and thus, after
co-defendants withdrew their pleas, the trial court could vacate defendant's plea and proceed to trial without
violating double jeopardy, where defendant was offered reduced sentence in exchange for plea, and it was part
of a package deal requiring codefendants to plead no contest also. Liang v. Superior Court (App. 2 Dist. 2002)
122 Cal.Rptr.2d 844, 100 Cal.App.4th 1047. Double Jeopardy  57

Use of two robbery incidents involving defendant when he was 15 years old, with respect to sentencing factor
pertaining to other criminal activity involving use or attempted use of force or violence, did not implicate
proscription against double jeopardy. People v. Cox (1991) 280 Cal.Rptr. 692, 53 Cal.3d 618, 809 P.2d 351,
rehearing denied, certiorari denied 112 S.Ct. 945, 502 U.S. 1062, 117 L.Ed.2d 114. Double Jeopardy  30

Jeopardy attaches to defendant when he is placed on trial before court of competent jurisdiction upon valid
indictment or information before jury duly impaneled and charged with his deliverance. People v. Ham (App. 1



Dist. 1970) 86 Cal.Rptr. 906, 7 Cal.App.3d 768. Double Jeopardy  51

Proscription against multiple prosecution does not apply where there has been but one prosecution; it prohibits
only a subsequent prosecution for same act or omission, which means filing and pressing of a new criminal
action. People v. Berutko (1969) 77 Cal.Rptr. 217, 71 Cal.2d 84, 453 P.2d 721. Double Jeopardy  6

Sine qua non of double jeopardy is previous similar charge, and absent prosecution on such charge defendant
has never suffered prior jeopardy. People v. Douglas (App. 2 Dist. 1966) 54 Cal.Rptr. 777, 246 Cal.App.2d 594.
Double Jeopardy  51

The statutory bar against "double jeopardy" prohibits criminal proceedings against one who has once been
placed in jeopardy for offense charged or offense necessarily included therein. People v. Tenner (App. 1 Dist.
1944) 67 Cal.App.2d 360, 154 P.2d 9. Double Jeopardy  161

A person may not be twice prosecuted for the same offense. People v. Henry (App. 4 Dist. 1937) 23 Cal.App.2d
155, 72 P.2d 915. Double Jeopardy  1

Co-operative acts constituting but one offense when committed by same person at same time, when combined,
charge but one crime, and but one punishment can be inflicted. People v. Twedt (1934) 1 Cal.2d 392, 35 P.2d
324. Double Jeopardy  137

Plea of once in jeopardy will not lie, in either felony or misdemeanor case, unless there has been former
acquittal or conviction on valid indictment or information before competent court, and jury has been impaneled
and sworn. People v. Hinshaw (1924) 194 Cal. 1, 227 P. 156. Double Jeopardy  51

On a trial for forgery, the court excluded the instrument claimed to be forged, on the ground of variance with
the indictment, and directed a verdict for defendant.  In fact, there was no material variance.  Section 1021,
providing that if the defendant was formerly acquitted on the ground of variance between the indictment and the
proof, without a judgment of acquittal, it was not an acquittal of the same offense, had no application except
when there was in fact a material variance; that the variance here, being immaterial, should have been
disregarded, and the case is governed by this section. People v. Terrill (1901) 132 Cal. 497, 64 P. 894. Double
Jeopardy  100.1

2. Construction with other laws

Although §§ 1023 and 1118.2 would have prevented subsequent prosecution, neither section prevented court
from considering lesser included offense in same trial after judgment of acquittal had been rendered as to
greater offense. People v. Garcia (App. 2 Dist. 1985) 212 Cal.Rptr. 822, 166 Cal.App.3d 1056, review denied.
Double Jeopardy  161

Proscription of § 654 prohibiting multiple prosecution is distinct from proscription of double jeopardy. People
v. Manago (App. 1 Dist. 1964) 41 Cal.Rptr. 260, 230 Cal.App.2d 645. Double Jeopardy  1

Court must construe both this section, implementing constitutional provision on second jeopardy, and § 954,
authorizing charging of two or more connected offenses in one indictment, so as to give effect to both. People v.
Tideman (1962) 21 Cal.Rptr. 207, 57 Cal.2d 574, 370 P.2d 1007. Statutes  223.2(8)

Statutory jeopardy lacks essential elements of common-law jeopardy and bars further prosecution solely
because legislature has so decreed. People v. Head (App. 1 Dist. 1930) 105 Cal.App. 331, 288 P. 106. Double
Jeopardy  2

3. Construction with federal law

Under California law, in some instances, an accused may be entitled to greater double jeopardy protection than
that afforded under the federal Constitution. People v. Morales (App. 4 Dist. 2003) 5 Cal.Rptr.3d 615, 112
Cal.App.4th 1176, as modified, review denied. Double Jeopardy  2



4. Collateral estoppel distinguished

Collateral estoppel may apply in criminal cases independently of double jeopardy. Chamblin v. Municipal
Court, San Joaquin County, Stockton Judicial Dist.(App. 3 Dist. 1982) 181 Cal.Rptr. 636, 130 Cal.App.3d 115.
Judgment  751

5. Conviction

The fact that there is an appeal pending does not deprive defendant of the protection of the judgment pleaded in
bar, where such judgment is otherwise sufficient. U.S. v. Olsen, N.D.Cal.1893, 57 F. 579. Double Jeopardy
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A former conviction cannot be inquired into. In re Bogart, 1873, 2 Sawy. 396, 3 F.Cas. 796, No. 1596. Double
Jeopardy  51; Habeas Corpus  466

When multiple punishment is involved under facts which do not encompass necessarily included offenses,
conviction may stand though punishment must be expunged but when necessarily included offense is involved,
conviction also must be reversed. People v. Pater (App. 3 Dist. 1968) 73 Cal.Rptr. 823, 267 Cal.App.2d 921.
Criminal Law  1177.3(1); Criminal Law  29(1); Sentencing And Punishment  514

6. Acquittal

Instructing verdict of not guilty or ordering discharge of defendant would be equivalent to acquittal so far as
another trial on same charge is concerned. Cornero v. U.S., 1931, 48 F.2d 69. Double Jeopardy  104

Where trial court had directed entry of judgment of acquittal as to charge of forcible rape, judgment of acquittal
also included lesser offense of attempted forcible rape. People v. Garcia (App. 2 Dist. 1985) 212 Cal.Rptr. 822,
166 Cal.App.3d 1056, review denied. Criminal Law  753.2(8)

Where jury, which was not in agreement in regard to whether defendant should be convicted of either voluntary
or involuntary manslaughter, had stood firmly and finally 12 to nothing in favor of acquitting defendant of first
and second-degree murder and it was only the lack of an established procedure for giving formal effect to jury's
conclusion that prevented court from receiving partial verdict of acquittal of murder, jury's intent to acquit
defendant of murder was to be recognized, and, thus, double jeopardy principles precluded his retrial on murder
charge. Stone v. Superior Court of San Diego County (1982) 183 Cal.Rptr. 647, 31 Cal.3d 503, 646 P.2d 809.
Double Jeopardy  60.1

The dismissal, at close of trial but before argument, of counts in information charging assault with a deadly
weapon did not constitute an "acquittal" and was not a bar to conviction in the same trial of greater offense of
assault with a deadly weapon with intent to commit murder under another count in the information on ground
once in jeopardy. People v. Dreyer (App. 1 Dist. 1945) 71 Cal.App.2d 181, 162 P.2d 468. Double Jeopardy
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A criminal trial whereon there was a conviction which was reversed for failure of the jury to find on a special
plea of former jeopardy was neither an acquittal nor jeopardy. People v. Tucker (1897) 117 Cal. 229, 49 P. 134.
Double Jeopardy  108

Where, after introduction of evidence by the people, a verdict of not guilty is rendered at the "command" of the
court, defendant cannot be tried for the same offense, though the court was authorized only to "advise" such a
verdict. People v. Roberts (1896) 114 Cal. 67, 45 P. 1016. Double Jeopardy  100.1

Where a defendant was properly placed on his trial for an assault with a deadly weapon, and, after hearing
witnesses, the court, on motion of the defendant, instructed the jury to acquit the defendant, whereupon the jury
retired, and, after deliberating, returned into court, and rendered a verdict of not guilty, such defendant has been
once in jeopardy, and cannot be retried, though the court had no power to so instruct the jury to acquit, but was
only authorized to advise them. People v. Horn (1886) 70 Cal. 17, 11 P. 470. Double Jeopardy  104



Where a person has been placed on trial on a valid indictment, before a competent court, and a jury impaneled,
sworn, and charged with the case, and the court, before the jury have arrived at a verdict, and before the
expiration of the term, by operation of law and without any proper evidence before it as to whether or not the
jury can agree, adjourn the term of court, it is equivalent to an acquittal of the defendant. People v. Cage (1874)
48 Cal. 323, 17 Am.Rep. 436. Double Jeopardy  103

Acquittal which decides innocence disposes of charge completely. 15 Op.Atty.Gen. 53.

7. Disciplinary actions and proceedings

Affirmative defense of double jeopardy applies only in criminal actions and, hence, is inapplicable in a
disciplinary proceeding. Hawkins v. State Bar (1979) 153 Cal.Rptr. 234, 23 Cal.3d 622, 591 P.2d 524. Attorney
And Client  46

Punishment of solitary confinement imposed upon prisoner by prison disciplinary committee for prisoner's
violation of prison rule against possession of a weapon in the prison did not place prisoner in jeopardy, so as to
bar his prosecution in a judicial proceeding for violation of section 4502. People v. Eggleston (App. 1 Dist.
1967) 63 Cal.Rptr. 104, 255 Cal.App.2d 337. Double Jeopardy  24

Disciplinary action by adult authority, arising out of escape, did not support plea of double jeopardy in
prosecution for escape. People v. Elliott (App. 3 Dist. 1963) 34 Cal.Rptr. 560, 221 Cal.App.2d 575. Double
Jeopardy  24

8. Juvenile proceedings

State prisoner was put in jeopardy at juvenile court adjudicatory hearing, whose object was to determine
whether he had committed acts that violated a criminal law and whose potential consequences included both the
stigma inherent in that determination and the deprivation of liberty for many years, and prosecution of prisoner
as an adult in superior court after prisoner had been found unfit for treatment as a juvenile violated the double
jeopardy clause. Breed v. Jones, U.S.Cal.1975, 95 S.Ct. 1779, 421 U.S. 519, 44 L.Ed.2d 346, on remand 519
F.2d 1314. Double Jeopardy  33

Where juvenile court realized and commented within a few minutes that its ruling dismissing robbery charge
against juvenile offender was incorrect because it had not heard from district attorney on question, stated that it
was reserving final decision, and subsequently issued order setting aside dismissal which was entered at same
time as order of dismissal, the second order was the only effective order and thus juvenile was placed in
jeopardy only once. In re Anthony H.(App. 4 Dist. 1982) 187 Cal.Rptr. 820, 138 Cal.App.3d 159. Double
Jeopardy  88.1

Where minor expressly waived jurisdictional hearing in juvenile court and court failed to hold de novo hearing
to determine guilt or innocence but, rather, sole matter determined by juvenile court was narrow evidentiary
question, i.e., whether search and seizure of gun was lawful, double jeopardy did not attach, in light of fact that
reversal of juvenile court's dismissal did not require second prosecution or retrial but simply reinstatement of
order of referee. Matter of Richard C.(App. 1 Dist. 1979) 152 Cal.Rptr. 787, 89 Cal.App.3d 477. Double
Jeopardy  33

Where minor was once in jeopardy as result of hearing before referee on petition to adjudge minor a ward of
court and referee's sua sponte dismissal of petition due to absence of certain witnesses was for reasons other
than those relating to minor's guilt or innocence and there was no legal necessity for that dismissal, bar of once
in jeopardy could be successfully raised in a subsequent proceeding where minor was again placed in jeopardy
for same offense. Matter of Raymond P.(App. 1 Dist. 1978) 150 Cal.Rptr. 537, 86 Cal.App.3d 797. Double
Jeopardy  88.1

This section, which is applicable to California juvenile proceedings, protects persons from being consecutively
charged with violation of the same law or laws so related that conduct prohibited by one statute is necessarily
included within conduct prohibited by the other. In re Dennis B.(1976) 135 Cal.Rptr. 82, 18 Cal.3d 687, 557



P.2d 514. Double Jeopardy  1; Double Jeopardy  161

9. Preliminary proceedings placing accused in jeopardy

To constitute once in "jeopardy," party must be placed on trial for a prescribed public offense on valid
indictment before competent court with competent jury duly impaneled and sworn and charged with the case,
or, if the trial is by the court, it must be entered upon. People v. Matiasevich (1936) 55 P.2d 942, 12 Cal.App.2d
Supp. 759; Ex parte Harron (1923) 217 P. 728, 191 Cal. 457; People v. Cage (1874) 48 Cal. 323, 17 Am.Rep.
436.

Impaneling of jury, with subsequent discharge because of government's failure to secure attendance of material
witnesses, constituted jeopardy. Cornero v. U.S., 1931, 48 F.2d 69. Double Jeopardy  99

A person is in legal "jeopardy" when he is put on trial, before a court of competent jurisdiction, on an
indictment or information which is sufficient in form and substance to sustain a conviction, and a jury had been
charged with his deliverance, and a jury is thus charged when it is impaneled and sworn. Jackson v. Superior
Court in and for San Diego County (1937) 10 Cal.2d 350, 74 P.2d 243. Double Jeopardy  59; Double
Jeopardy  103

Doctrine of former jeopardy was not applicable to proceedings on which commitment was amended, since such
proceedings did not constitute "trial" and no evidence was adduced. People v. Fry (App. 3 Dist. 1934) 137
Cal.App. 525, 31 P.2d 204. Double Jeopardy  114.1

Pendency of information did not bar proceedings on indictment for same offense. People v. Head (App. 1 Dist.
1930) 105 Cal.App. 331, 288 P. 106. Double Jeopardy  55

Prior discharge by justice, for insufficiency of evidence to hold for trial party arrested and examined, is not
available as "former jeopardy." People v. Hrjak (App. 2 Dist. 1927) 85 Cal.App. 301, 259 P. 353. Double
Jeopardy  90

The fact that one has been once arrested, examined before a magistrate, and discharged, is not a bar to a second
arrest and examination on the same charge, as a person has not been in jeopardy till put on trial, in a court of
competent jurisdiction, on indictment or information sufficient in form and substance to sustain a conviction,
and a jury has been charged with his deliverance. Ex parte Fenton (1888) 77 Cal. 183, 19 P. 267. Criminal Law
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Under the criminal practice act, a waiver of an examination by a party charged, before a justice of the peace,
and the commitment and admission to bail of the accused by the justice, without any examination of witnesses
for the people, is not a bar to any other and further examination on the same charge, when instituted and
conducted according to the statutory requirements. Ex parte Walsh (1870) 39 Cal. 705. Double Jeopardy 
54

10. Dismissal of proceedings

Notwithstanding that jeopardy is said to attach when a jury is sworn, jeopardy does not bar the people's right to
appeal pursuant to Pen.C. § 1466, where the defendant through his own efforts has succeeded in getting the case
dismissed before a verdict of conviction or acquittal was reached, and thus order dismissing complaint on
double jeopardy grounds is appealable. People v. Loving (Super. 1977) 136 Cal.Rptr. 851, 67 Cal.App.3d Supp.
12. Double Jeopardy  32; Criminal Law  1024(2)

Defendant was not placed in double jeopardy by refiling of criminal complaint after motion to suppress was
granted and complaint dismissed at preliminary hearing. People v. Podesto (App. 5 Dist. 1976) 133 Cal.Rptr.
409, 62 Cal.App.3d 708. Double Jeopardy  90

Refiling of criminal complaint after motion to suppress was granted and original complaint dismissed did not
place defendant in double jeopardy. People v. Podesto (App. 5 Dist. 1976) 130 Cal.Rptr. 565, 58 Cal.App.3d



973, vacated 133 Cal.Rptr. 409, 62 Cal.App.3d 708.

Where, previous to trial of defendant under information charging him with 11 counts of presenting false claims
to a state agency and 11 counts of obtaining property by false pretenses, court stated that matter would be
submitted only upon count 1 and count 12 of the 22-count information, reinstating remaining counts after
defendant had been granted new trial on first count did not constitute double jeopardy as to the remaining
counts even though they had been dismissed at the conclusion of the previous trial. Smith v. Superior Court In
and For Madera County (App. 5 Dist. 1970) 85 Cal.Rptr. 208, 5 Cal.App.3d 260. Double Jeopardy  163

Under § 1387, declaring dismissal of misdemeanor complaint bar to further prosecution, unless order is
explicitly made for purpose of amending pleading, further prosecution is not barred where felony complaint was
filed before motion to dismiss was made. People v. Hinshaw (1924) 194 Cal. 1, 227 P. 156. Double Jeopardy

 91(1)

11. Invalidity of former proceedings

Where the court erroneously determined that an information charged robbery, while in fact it only charged
larceny, and the jury found, under the instructions of the court, that accused was guilty of robbery, accused, on
reversal of the conviction, could be tried for larceny against his objection that he had once been in jeopardy.
People v. Ham Tong (1909) 102 P. 263, 155 Cal. 579, 24 L.R.A.,N.S., 481.  Contra, People v. Ho Sing (App.
1907) 6 Cal.App. 752, 93 P. 204.

Where defendant was convicted under a void verdict, and made a motion to be discharged after the verdict was
received and recorded, he was placed in jeopardy, and was entitled to such discharge. People v. Small (App.
1905) 1 Cal.App. 320, 82 P. 87. Double Jeopardy  108

Where defendant procured a judgment, on appeal, that the indictment on which he was tried and convicted is
void, he cannot rely on such conviction as a bar to a second prosecution for the same offense, since he was not
in jeopardy on a valid indictment. People v. Terrill (1901) 133 Cal. 120, 65 P. 303. Double Jeopardy  108

A plea of former jeopardy is not supported by proof that a former conviction of defendant for the same offense
was reversed, and the prosecution dismissed, on the ground that the information was not filed within the time
prescribed by statute after defendant's commitment. People v. Wickham (1897) 116 Cal. 384, 48 P. 329. Double
Jeopardy  108

On a conviction of grand larceny, an order granting a new trial was, upon appeal, reversed.  The trial court,
however, was deceived into believing that an order denying a new trial had been reversed, and thereupon
accepted a plea of guilty of petit larceny, inflicted a fine, and discharged defendant.  Afterwards, discovering
the deceit, the court set aside the judgment, ordered the money returned, caused defendant to be rearrested, and
entered judgment upon the verdict.  This judgment was valid, since the plea of guilty of petit larceny was void,
and defendant had never been in jeopardy thereon. People v. Woods (1890) 84 Cal. 441, 23 P. 1119. Double
Jeopardy  57

12. Mistrial

Where defendant moved for mistrial in connection with polling of the jury, effect of disposition by court of
appeal, upon holding that verdict was improperly received, was to vacate order for recordation of verdict and to
grant motion for mistrial, and in such circumstances retrial was not barred by principle of former jeopardy.
Chipman v. Superior Court of State of Cal., In and For City and County of San Francisco (App. 1 Dist. 1982)
182 Cal.Rptr. 123, 131 Cal.App.3d 263. Double Jeopardy  99

Principles of double jeopardy did not bar retrial of defendant on lesser included homicide charges on which jury
was deadlocked where mistrial was granted pursuant to defendant's motion. People v. Allen (App. 2 Dist. 1980)
168 Cal.Rptr. 227, 110 Cal.App.3d 698. Double Jeopardy  96

Where, due to defendant's objection to selection of alternate juror for juror, who had suffered stroke, mistrial



was declared on day that trial was to commence and new panel was selected, defendant was not entitled to relief
on plea of former jeopardy. People v. Hagen (App. 2 Dist. 1970) 85 Cal.Rptr. 556, 6 Cal.App.3d 35. Double
Jeopardy  96

13. Insufficiency of former charge

Defendant is not in jeopardy, unless indictment or information is sufficient to sustain a conviction. People v.
Lucas (1926) 248 P. 691, 78 Cal.App. 421; People v. Giminiani (1924) 232 P. 993, 70 Cal.App. 195.

There was no jeopardy, where an information for robbery did not allege the ownership of the property taken.
People v. Ammerman (1897) 118 Cal. 23, 50 P. 15. Double Jeopardy  55

An erroneous conviction under an information which failed to charge the defendant with the commission of any
crime will not support a plea of former conviction or once in jeopardy. People v. Clark (1885) 67 Cal. 99, 7 P.
178. Double Jeopardy  55

14. Jeopardy at a single trial

Plea of once in jeopardy does not apply where jeopardy took place at same trial as conviction sought to be set
aside. People v. Dreyer (1945) 162 P.2d 468, 71 Cal.App.2d 181; People v. Horowitz (1933) 19 P.2d 874, 131
C.A.Supp. 791.

Where at single trial defendant was found guilty of one murder with a special circumstance but jury could not
reach verdict on second murder, with no verdict being returned on the "more-than-one-murder-conviction"
special circumstance allegation pertaining to such charge, retrial of the latter special circumstance would not
violate double jeopardy, would not be contrary to rule prohibiting imposition of greater punishment following
successful appeal or new trial motion and would not be contrary to then applicable 1977 death penalty statutes
(§§ 190.3, 190.4), notwithstanding that at penalty trial with respect to the one murder the jury was allowed to
consider evidence introduced at guilt trial of the second murder. Crane v. Superior Court, Orange County (App.
4 Dist. 1980) 165 Cal.Rptr. 249, 106 Cal.App.3d 777. Double Jeopardy  98; Double Jeopardy  115

Double jeopardy has no application in a single criminal prosecution to a defendant who is tried but once on
several counts. Burris v. Superior Court of Tulare County (App. 5 Dist. 1974) 117 Cal.Rptr. 898, 43 Cal.App.3d
530. Double Jeopardy  1

Conviction of defendant on two counts charging that defendant forged two wills with intent to defraud estate of
deceased, on two counts charging that defendant prepared false evidence in form of purported wills, and on two
counts charging that defendant offered forged wills to be filed of record, did not violate rule against double
jeopardy, on ground that there was but one offense for which defendant was convicted six times. People v. Todd
(App. 1953) 120 Cal.App.2d 640, 261 P.2d 766. Double Jeopardy  139.1

The doctrine of double jeopardy has no application to a defendant who is tried but once on several counts.
People v. Chessman (1951) 38 Cal.2d 166, 238 P.2d 1001, certiorari denied 72 S.Ct. 650, 343 U.S. 915, 96
L.Ed. 1330, rehearing denied 72 S.Ct. 773, 343 U.S. 937, 96 L.Ed. 1344. Double Jeopardy  134

Plea of jeopardy by reason of conviction on plea of not guilty was without merit as to subsequent trial on issue
of not guilty by reason of insanity. People v. Coen (1928) 205 Cal. 596, 271 P. 1074. Double Jeopardy  22

Where accused at same trial was convicted of two crimes charged in indictment arising from same events, or
connected in their occurrence, order in which clerk of court read verdicts did not make rule of former jeopardy
available. People v. Degnen (App. 2 Dist. 1925) 70 Cal.App. 567, 234 P. 129. Double Jeopardy  1

15. Discharge of jury — In general

Once a criminal defendant is placed on trial and jury is duly impaneled and sworn, a discharge of jury without a
verdict is equivalent to an acquittal and bars retrial unless defendant consents to discharge or legal necessity
requires it. Larios v. Superior Court of Ventura County (1979) 155 Cal.Rptr. 374, 24 Cal.3d 324, 594 P.2d 491.



Double Jeopardy  96

Jeopardy attaches when a defendant is placed on trial in a court of competent jurisdiction, on a valid accusatory
pleading, before a jury impaneled and sworn, and subsequent discharge of jury without a verdict is equivalent in
law to an acquittal and bars a retrial, unless defendant consents thereto or legal necessity requires it. Curry v.
Superior Court of City and County of San Francisco (1970) 87 Cal.Rptr. 361, 2 Cal.3d 707, 470 P.2d 345.
Double Jeopardy  99

Once jury trial has commenced, defendant is in jeopardy and any unwarranted discharge of jury thereafter gives
rise to defense of double jeopardy. Sturms v. Woodland Justice Court (App. 3 Dist. 1970) 84 Cal.Rptr. 69, 4
Cal.App.3d 36. Double Jeopardy  51

In prosecution for murder, where court announced that jury was discharged and then revoked order after short
consultation with counsel for both parties, jury not having left box and judge not having left bench, defendant
was not to have been twice placed in jeopardy so as to entitle him to discharge, since any error occurring was
one of procedure not affecting defendant's rights. People v. McNeer (App. 1935) 8 Cal.App.2d 676, 47 P.2d
813. Double Jeopardy  95.1

The absence of defendant at the discharge of the jury, when waived by his counsel, does not affect the question
of his jeopardy. People v. Smalling (1892) 94 Cal. 112, 29 P. 421. Double Jeopardy  95.1

16.  —  —  Consent of accused, discharge of jury

The mere silence of an accused or his failure to object or to protest a discharge of the jury does not waive
immunity from being placed twice in jeopardy. Himmelfarb v. U.S.(C.A.1949) 175 F.2d 924, certiorari denied
70 S.Ct. 103, 338 U.S. 860, 94 L.Ed. 527, and Ormont v. U.S., 70 S.Ct. 103, 338 U.S. 860, 94 L.Ed. 527.

Where a defendant is placed on trial before a competent court and jury upon a valid indictment or information,
the discharge of the jury before a verdict is reached constitutes jeopardy unless the jury was discharged with
defendant's consent. People v. Snyder (App. 2 Dist. 1976) 128 Cal.Rptr. 297, 56 Cal.App.3d 195. Double
Jeopardy  96

If jury is discharged without first having rendered verdict, defendant cannot be retried and placed in jeopardy
unless jury's discharge was consented to or there was legal necessity to discharge jury. People v. Ham (App. 1
Dist. 1970) 86 Cal.Rptr. 906, 7 Cal.App.3d 768. Double Jeopardy  96

Where a jury at first trial was discharged with consent of defendant without rendering a verdict, there was no
"jeopardy" and trial court properly denied the plea of former jeopardy. People v. Agnew (App. 1947) 77
Cal.App.2d 748, 176 P.2d 724. Double Jeopardy  95.1

A dismissal of case without the consent of the defendant after jury has been impaneled and sworn is equivalent
to an acquittal and is a bar to a subsequent indictment for same offense. Jackson v. Superior Court in and for
San Diego County (1937) 10 Cal.2d 350, 74 P.2d 243.

Refusal to allow plea of former jeopardy by accused with whose consent jury was discharged before it reached
verdict was not error. People v. Baillie (App. 4 Dist. 1933) 133 Cal.App. 508, 24 P.2d 528. Double Jeopardy

 96

Ordinarily, where jury is discharged without defendant's consent before reaching verdict, defendant has been in
jeopardy, but not where defendant has consented. People v. Kelly (App. 4 Dist. 1933) 132 Cal.App. 118, 22
P.2d 526. Double Jeopardy  96

Where accused after his trial had begun consented to the discharge of the jury without a verdict in order that he
might withdraw his plea of not guilty and demur to the indictment, he thereby waived his right to claim that he
had been once in jeopardy. People v. Nash (App. 1911) 15 Cal.App. 320, 114 P. 784. Double Jeopardy  96

Where defendant was tried on an information charging assault with intent to commit murder, and was convicted



of an assault with a deadly weapon, and the jury was discharged without his consent, and on appeal the verdict
was set aside as a nullity, defendant was entitled, on a second trial, to his discharge on the ground that he was
placed in jeopardy on the first trial. People v. Arnett (1900) 129 Cal. 306, 61 P. 930. Double Jeopardy  108

The commencement of the trial and the discharge of the jury, without defendant's consent, on account of the
sickness of one of the jurors, do not constitute jeopardy, and evidence of such proceedings is not admissible in
support of a plea of former jeopardy on another trial for the same offense. People v. Ross (1890) 85 Cal. 383, 24
P. 789. Double Jeopardy  99

On indictment for burglary, a verdict of guilty of an attempt to commit petit larceny is a nullity, as larceny is
not included in burglary, and the jury should not be discharged, but be sent back for further deliberation; but, if
discharged with defendant's consent, he is not thereby put in jeopardy. People v. Curtis (1888) 76 Cal. 57, 17 P.
941. Double Jeopardy  96

17.  —  —  Necessity for discharge of jury

Court has power to discharge a duly impaneled and sworn jury, before verdict, without abridgement of
constitutional guarantee against being placed twice in jeopardy, if there exist urgent circumstances or an
emergency which by diligence could not have been averted and which would thwart the administration of
justice. Himmelfarb v. U.S.(C.A.1949) 175 F.2d 924, certiorari denied 70 S.Ct. 103, 338 U.S. 860, 94 L.Ed.
527, and Ormont v. U.S., 70 S.Ct. 103, 338 U.S. 860, 94 L.Ed. 527.

For purposes of rule that discharge of duly impaneled and sworn jury without verdict does not bar retrial if legal
necessity required discharge, "legal necessity" exists if it satisfactorily appears to court that there is no
reasonable probability that jury could resolve its differences and render a verdict. People v. Byers (App. 3 Dist.
1979) 153 Cal.Rptr. 249, 90 Cal.App.3d 140. Double Jeopardy  98

Where court took reasonable steps to assure that juror, who failed to appear as ordered, was in fact absent,
absence of juror, after people failed to agree to an 11-man jury, was legal necessity for a mistrial, and thus
jeopardy did not bar a subsequent prosecution. People v. Loving (Super. 1977) 136 Cal.Rptr. 851, 67
Cal.App.3d Supp. 12. Double Jeopardy  99

Discharge of the jury when not authorized by law and in the absence of consent by the defendant is equivalent
to an acquittal of the charge and constitutes former jeopardy on a subsequent trial on the same charge. People v.
Snyder (App. 2 Dist. 1976) 128 Cal.Rptr. 297, 56 Cal.App.3d 195. Double Jeopardy  96

Where an information charged the offense as of a day subsequent to the filing, and the mistake was discovered
on the trial, and the jury discharged on motion of the prosecution, defendant has not been once in jeopardy.
People v. Larsen (1885) 68 Cal. 18, 8 P. 517. Double Jeopardy  99

18.  —  —  Failure of jurors to agree, discharge of jury

The discharge of a jury in a criminal case without rendering a verdict rests in the sound discretion of the court,
to be exercised whenever it is satisfied from statements of the jurors that they cannot reach an agreement, and
such discharge constitutes no legal bar to a second trial of the accused. U.S. v. Jim Lee, N.D.Cal.1903, 123 F.
741. Double Jeopardy  98; Criminal Law  867.16

Conduct of trial judge in peremptorily discharging jury without knowing what foreman's request "for
instructions" meant and without inquiring as to nature of "information" jurors wanted or questions they desired
to be answered constituted an abuse of discretion and operated to bar a retrial by reason of double jeopardy.
People v. Medina (App. 5 Dist. 1980) 165 Cal.Rptr. 622, 107 Cal.App.3d 364. Double Jeopardy  82.1;
Criminal Law  863(1)

Determination in each instance as to whether to discharge jury, on ground that there is no reasonable probability
that jury can resolve its differences and render verdict, rests in sound discretion of trial judge, exercisable on
reference to consideration of all factors before him. People v. Rojas (1975) 125 Cal.Rptr. 357, 15 Cal.3d 540,



542 P.2d 229. Criminal Law  867.16

First-degree murder prosecution was not barred by earlier prosecution in which a jury was discharged after
failing to reach unanimous verdict, although jury at earlier trial stood ten for acquittal and two for guilty of
second-degree murder; there was no implied acquittal of first-degree murder. People v. Griffin (1967) 58
Cal.Rptr. 107, 66 Cal.2d 459, 426 P.2d 507. Double Jeopardy  98

Retrial of count on which jury fails to agree is not "another prosecution" within this section providing that
conviction or acquittal or being placed in jeopardy upon accusatory pleading is bar to another prosecution for
offense charged in such accusatory pleading and is not barred by double jeopardy doctrine. People v. Webb
(1967) 56 Cal.Rptr. 902, 66 Cal.2d 107, 424 P.2d 342. Double Jeopardy  98

Disagreement of the jury does not preclude a new trial for the same offense on ground that defendant would be
thus placed in double jeopardy. People v. Greer (1947) 30 Cal.2d 589, 184 P.2d 512. Double Jeopardy  98

On a trial for assault the court instructed the jury to return a verdict of not guilty, but that they were not bound
by his instruction.  When the jury were brought into court, and asked if they had agreed on a verdict, the
foreman said that they had disagreed; that they did not wish to render a verdict, but that the court would
discharge them; that, if they were discharged without a verdict, it would leave the case for the district attorney
and the court to handle; and that they did not wish to be placed in the position of acting as a scapegoat.  The
failure of the jury to agree, and their consequent discharge, avoided a plea of once in jeopardy. People v. James
(1893) 97 Cal. 400, 32 P. 317. Double Jeopardy  98

The discharge of the jury in a criminal case after the adjournment of the court, by the officer having charge of
them, in accordance with an order of the court before adjournment to discharge them if they did not agree
within a certain time, does not preclude a second trial of the case. People v. Shotwell (1865) 27 Cal. 394.
Double Jeopardy  98

19. Guilty plea — in general

Guilty plea is equivalent to conviction, and, if allowed to stand, bars subsequent prosecution for same offense.
People v. Clark (App. 2 Dist. 1968) 70 Cal.Rptr. 324, 264 Cal.App.2d 44. Double Jeopardy  57; Criminal
Law  273.2(1)

A judgment on defendant's plea of guilty under second count of information, charging misdemeanor by
inducing minor to obtain, remove, and transport marijuana cigarettes from pocket of defendant's coat in his
hotel room, thereby causing such minor to become a law violator, barred prosecution of defendant under first
count of information, charging felony of employing, and using such minor to transport and carry such
cigarettes. People v. Krupa (App. 1 Dist. 1944) 64 Cal.App.2d 592, 149 P.2d 416. Double Jeopardy  167

Defendant pleaded guilty to an indictment, and his plea was entered on the record.  In a second indictment for
the same offense, this could be pleaded as a former conviction, although no judgment was pronounced by the
court upon his plea of guilty. People v. Goldstein (1867) 32 Cal. 432. Double Jeopardy  57

20.  —  —  Invalidity of guilty plea

No double jeopardy occurred because of restoration of or resumption of proceedings with respect to remaining
charges existing at time of original plea bargain where plea of guilty was subsequently found defective at
defendant's behest. People v. Morrison (App. 2 Dist. 1980) 167 Cal.Rptr. 276, 109 Cal.App.3d 378. Double
Jeopardy  57

21.  —  —  Refusal to accept guilty plea

Superior court's refusal to accept defendants' guilty plea entered in municipal court to one count of four-count
felony indictment did not bar subsequent trial and conviction on all counts. People v. Clark (App. 2 Dist. 1968)
70 Cal.Rptr. 324, 264 Cal.App.2d 44. Double Jeopardy  57



22.  —  —  Withdrawal of guilty plea

Imposition of more severe sentence upon defendant, who was permitted to withdraw guilty plea to
second-degree murder upon learning that trial court could not legally impose agreed upon sentence, did not
violate proscription against double jeopardy where increased sentence was imposed not on plea bargain but
upon jury conviction and not for second-degree, but for first-degree, murder. People v. Jackson (App. 2 Dist.
1981) 176 Cal.Rptr. 166, 121 Cal.App.3d 862. Double Jeopardy  115

23.  —  —  Vacating guilty plea

Entry of invalid guilty plea does not result in jeopardy attaching, for purposes of double jeopardy clause of
Federal Constitution. People v. Massie (1998) 79 Cal.Rptr.2d 816, 19 Cal.4th 550, 967 P.2d 29, time for grant
or denial of rehearing extended, certiorari denied 119 S.Ct. 1759, 526 U.S. 1113, 143 L.Ed.2d 790. Double
Jeopardy  57

Where guilty plea is properly vacated, whether on defendant's motion or otherwise, statutory and constitutional
double jeopardy prohibitions do not prevent a trial on offense charged. People v. Massie (1998) 79 Cal.Rptr.2d
816, 19 Cal.4th 550, 967 P.2d 29, time for grant or denial of rehearing extended, certiorari denied 119 S.Ct.
1759, 526 U.S. 1113, 143 L.Ed.2d 790. Double Jeopardy  107.1

State law constitutional and statutory double jeopardy provisions did not bar retrial of murder defendant, who
had initially entered guilty plea and been sentenced to death, after reviewing court found plea to be invalid
because it was made against advice of counsel, and reversed conviction and death sentence. People v. Massie
(1998) 79 Cal.Rptr.2d 816, 19 Cal.4th 550, 967 P.2d 29, time for grant or denial of rehearing extended,
certiorari denied 119 S.Ct. 1759, 526 U.S. 1113, 143 L.Ed.2d 790. Double Jeopardy  108

24.  —  —  Reinstatement of guilty plea

Reinstatement of guilty plea did not involve double jeopardy where petitioner had already been convicted and
no new trial was necessary. Mourmouris v. Superior Court of Ventura County (App. 2 Dist. 1981) 172 Cal.Rptr.
1, 115 Cal.App.3d 956. Double Jeopardy  57

25. Felony murder

Defendants' retrial on charge of felony-murder, after declaration of mistrial due to deadlocked jury, did not
subject defendants to double jeopardy, though they had been convicted of underlying felony in first trial; while
proof of underlying felony was necessary condition precedent to proof of felony-murder, defendants were not
being reprosecuted for underlying felony. People v. Williams (App. 5 Dist. 1987) 240 Cal.Rptr. 717, 195
Cal.App.3d 398, review denied, certiorari denied 109 S.Ct. 89, 488 U.S. 832, 102 L.Ed.2d 65, denial of habeas
corpus affirmed 26 F.3d 136, certiorari denied 115 S.Ct. 592, 513 U.S. 1023, 130 L.Ed.2d 505. Double
Jeopardy  98

26. Retrial after reversal — In general

Reversal of defendant's rape conviction on basis of erroneous admission of testimony of previously hypnotized
witness did not prohibit retrial of defendant on double jeopardy grounds since the prosecution made a sufficient
case under the law as it then stood. People v. Shirley (1982) 181 Cal.Rptr. 243, 31 Cal.3d 18, 723 P.2d 1354,
stay denied 103 S.Ct. 13, 458 U.S. 1125, 73 L.Ed.2d 1400, certiorari denied 103 S.Ct. 133, 459 U.S. 860, 74
L.Ed.2d 114. Double Jeopardy  108

While double jeopardy clause precludes retrial if reversal by reviewing court is grounded on fact that evidence
presented to jury is so insufficient that defendant was entitled to a judgment of acquittal, retrial is not precluded
when a trial court grants motion for new trial based upon insufficiency of the evidence. Veitch v. Superior
Court of Santa Clara County (App. 1 Dist. 1979) 152 Cal.Rptr. 822, 89 Cal.App.3d 722, certiorari denied 100
S.Ct. 293, 444 U.S. 940, 62 L.Ed.2d 306. Double Jeopardy  109

Defendant's conviction of perjury, subsequently reversed and prosecution dismissed, was not former jeopardy



barring his trial and conviction on information charging in part the same perjury. People v. Burcham (App. 3
Dist. 1924) 69 Cal.App. 614, 232 P. 149. Double Jeopardy  107.1

A defendant is not entitled to interpose pleas of former jeopardy and former acquittal merely because a prior
conviction has been reversed on appeal, and the trial court directed to sustain a demurrer to the information.
People v. Lee Look (1904) 143 Cal. 216, 76 P. 1028, error dismissed 25 S.Ct. 786, 195 U.S. 623, 49 L.Ed. 349.
Double Jeopardy  108

On the retrial of a prosecution for murder, the first trial of which had resulted in a conviction of manslaughter, it
was not necessary to file a new information charging manslaughter, the defendant having, at the commencement
of the retrial, pleaded former jeopardy, and been told that he would be protected against any verdict for murder,
and the trial having thereupon proceeded without objection to the information, on the assumption that there
could be no conviction for any higher offense than manslaughter. People v. McFarlane (1903) 138 Cal. 481, 71
P. 568, rehearing denied 138 Cal. 481, 72 P. 48.

27.  —  —  Errors of law and procedure, retrial after reversal

Since the record showed that there was uncontroverted and overwhelming evidence of defendant's guilt on
drunk driving charge, since the rational interpretation of the appellate department's ruling, which unqualifiedly
reversed municipal court conviction, was that the appellate department was of the erroneous opinion that the
law required an in-court identification of defendant as the arrestee and that the other evidence of identity was
improperly admitted, and since the reversal was thus based on perceived errors of law and procedure and not on
the ground that the evidence of guilt was legally insufficient, a retrial was not barred by the double jeopardy
clause. Ernst v. Municipal Court of County of Los Angeles, Long Beach Judicial Dist.(App. 2 Dist. 1980) 163
Cal.Rptr. 861, 104 Cal.App.3d 710. Double Jeopardy  108

28.  —  —  Lesser offense included in greater, retrial after reversal

The California Supreme Court decision [Stone v. Superior Court, 183 Cal.Rptr. 647, 646 P.2d 809, 31 Cal.3d
503 (1982)] concerning double jeopardy effect of first jury not including any juror favoring conviction on
greater charge did not apply retroactively, and defendant could properly be convicted of lesser included offense
upon being retried. People v. Welch (App. 2 Dist. 1982) 187 Cal.Rptr. 511, 137 Cal.App.3d 834. Courts 
100(1)

Defendant, charged in indictment with murder without limitation, was placed in jeopardy on charge of
second-degree murder when court accepted agreement of parties to submit matter on transcript accompanied by
people's stipulation that he was to be convicted of no greater offense than second-degree murder, and under this
section that jeopardy became a bar to subsequent prosecution of defendant, upon retrial after reversal of
second-degree murder conviction, for the greater offense of first-degree murder. Bunnell v. Superior Court of
Santa Clara County (1975) 119 Cal.Rptr. 302, 13 Cal.3d 592, 531 P.2d 1086. Double Jeopardy  165

29.  —  —  Remand for determination of degree of crimes, retrial after reversal

Defendant, returned to superior court for determination of degree of crimes, as ordered by appellate court, was
not again put in jeopardy. People v. O'Brien (App. 1933) 129 Cal.App. 660, 19 P.2d 257. Double Jeopardy 
108

30.  —  —  Speedy trial, retrial after reversal

Where defendant was first tried in 1964 and was thereafter committed as sexual psychopath and returned to
court in 1967 when he successfully moved for new trial, defendant was not subjected to double jeopardy.
People v. Todd (App. 2 Dist. 1969) 81 Cal.Rptr. 866, 1 Cal.App.3d 547. Double Jeopardy  107.1

Nine months' delay in bringing defendant to trial, after reversal, did not operate as placing him once in
jeopardy. People v. Grace (App. 2 Dist. 1928) 88 Cal.App. 222, 263 P. 306. Double Jeopardy  110



31. Included offenses — In general

See Notes of Decisions under Penal Code § 654.

Non-forcible sex offenses of which defendant was convicted in his first trial were not lesser included offenses
of forcible sex offenses which were part of same course of criminal conduct and with which he was also
charged, but as to which mistrial was declared, and retrial on latter charges was therefore not barred by
constitutional or statutory double jeopardy principles; non-forcible crimes, which required perpetrator and
victim to be within certain age ranges, were not lesser included offenses of the forcible crimes under elements
test, and were pled separately from forcible crimes. People v. Scott (App. 4 Dist. 2000) 100 Cal.Rptr.2d 70, 83
Cal.App.4th 784, review denied, habeas corpus dismissed 2008 WL 65492. Double Jeopardy  165

Conviction of greater offense precludes subsequent prosecution for lesser included offense. People v. Riley
(App. 4 Dist. 1993) 25 Cal.Rptr.2d 676, 20 Cal.App.4th 1808, review denied. Double Jeopardy  164

Possession of piperidine and cyclohexanone with intent to manufacture phencyclidine is not a lesser included
offense of the manufacture of phencyclidine, even though phencyclidine cannot be manufactured without
piperidine and cyclohexanone, because it would be possible to be guilty of manufacturing phencyclidine
without also being guilty of possessing piperidine and cyclohexanone, and because a person could aid and abet
the manufacture without having actual or constructive possession of the necessary ingredients; therefore, it was
proper to convict defendants on both counts. People v. Goodall (App. 2 Dist. 1982) 182 Cal.Rptr. 243, 131
Cal.App.3d 129. Indictment And Information  189(1)

Where different offenses are involved, the rationale of the constitutional provision and the statutory rule against
double punishment, is that punishment for a greater or a lesser offense, where both are founded upon a common
basic element, necessarily includes punishment for the other. People v. Gossman (App. 2 Dist. 1949) 95
Cal.App.2d 293, 212 P.2d 585, appeal dismissed 71 S.Ct. 50, 340 U.S. 801, 95 L.Ed. 589, rehearing denied 71
S.Ct. 289, 340 U.S. 916, 95 L.Ed. 661. Sentencing And Punishment  514

The doctrine of included offenses is a part of the constitutional guaranty against "double jeopardy". People v.
Kehoe (1949) 33 Cal.2d 711, 204 P.2d 321, certiorari denied 70 S.Ct. 39, 338 U.S. 834, 94 L.Ed. 509. Double
Jeopardy  161

In prosecutions for crimes of personal violence involving assault and additional elements, conviction of the
greater offense is the equivalent of conviction of all included offenses and bars further prosecution under rule
that the major offense cannot be split up so as to allow separate prosecutions for each included offense and the
included offenses cannot be split up as a basis for separate prosecutions. People v. Thomas (App. 2 Dist. 1943)
59 Cal.App.2d 585, 139 P.2d 359. Double Jeopardy  164

There was no former jeopardy, where counts of an information on which defendant had been tried and acquitted
were not included in an indictment on which he was subsequently convicted. People v. Lester (App. 2 Dist.
1937) 21 Cal.App.2d 450, 69 P.2d 467. Double Jeopardy  55

Person tried and convicted of crime including various incidents cannot thereafter be tried and punished for
offense consisting of one or more of such incidents. People v. Clemett (1929) 208 Cal. 142, 280 P. 681. Double
Jeopardy  132.1

Jeopardy bars another prosecution for same offense or one included therein of which defendant might have been
convicted under first prosecution. People v. Young (App. 2 Dist. 1929) 100 Cal.App. 18, 279 P. 824. Double
Jeopardy  132.1

A conviction of larceny is no bar to a subsequent prosecution for receiving stolen property. People v. Disperati
(App. 1909) 11 Cal.App. 469, 105 P. 617. Double Jeopardy  143

32.  —  —  Necessarily included offenses

Where an offense cannot be committed without necessarily committing another offense, the latter is a



necessarily "included offense" within this section. People v. Armstrong (1950) 224 P.2d 490, 100 Cal.App.2d
Supp. 852; People v. Chapman (1947) 185 P.2d 424, 81 Cal.App.2d 857; People v. Greer (1947) 184 P.2d 512,
30 Cal.2d 589; People v. Krupa (1944) 149 P.2d 416, 64 Cal.App.2d 592.

For the purpose of determining whether conviction of two charged offenses is proper, courts apply the elements
test to determine whether one offense is necessarily included in the other. People v. Herrera (App. 4 Dist. 2006)
39 Cal.Rptr.3d 578, 136 Cal.App.4th 1191, review denied. Double Jeopardy  162

For purposes of analyzing whether statute which implements the protections of the state constitutional
prohibition against double jeopardy, and the doctrine of included offenses, bars multiple convictions, the
elements test based on statutory comparison of the crimes, not the accusatory pleadings test, is the correct and
only test to apply when determining whether one crime is a necessarily included offense of another crime.
People v. Herrera (App. 4 Dist. 2006) 39 Cal.Rptr.3d 578, 136 Cal.App.4th 1191, review denied. Double
Jeopardy  135; Double Jeopardy  162

If one offense cannot be committed without committing another, the latter is a "necessarily included offense."
People v. Smith (App. 4 Dist. 1984) 203 Cal.Rptr. 196, 155 Cal.App.3d 1103, certiorari denied 105 S.Ct. 910,
469 U.S. 1160, 83 L.Ed.2d 924. Indictment And Information  191(.5)

When jury acquits defendant of offense, this section does not bar retrial for offense necessarily included therein
on which jury is unable to agree, regardless of whether lesser included offense is charged in separate count;
disapproving Menjou v. Superior Court, 128 Cal.App. 117, 16 P.2d 1007. Stone v. Superior Court of San Diego
County (1982) 183 Cal.Rptr. 647, 31 Cal.3d 503, 646 P.2d 809.

Where defendant has been convicted of greater offense, he cannot thereafter be convicted for necessarily
included offense by second prosecution and cannot be punished or convicted for both greater and lesser
included offenses in single prosecution. People v. Pater (App. 3 Dist. 1968) 73 Cal.Rptr. 823, 267 Cal.App.2d
921. Double Jeopardy  164

Prosecution for possession of a concealable weapon by person convicted of felony was not barred by
prohibition against double jeopardy as result of prosecution for exhibiting firearm in threatening manner, since
neither of these offenses was necessarily included within the other. Kellett v. Superior Court of Sacramento
County (1966) 48 Cal.Rptr. 366, 63 Cal.2d 822, 409 P.2d 206. Double Jeopardy  140

Being under influence of narcotics is not an offense "necessarily included" in offense of possessing narcotics
within meaning of this section barring prosecution for an offense necessarily included in offense charged in an
accusatory pleading upon which defendant was convicted or acquitted or placed in jeopardy. People v. Gomez
(App. 1 Dist. 1964) 40 Cal.Rptr. 616, 229 Cal.App.2d 781. Double Jeopardy  162

The offenses of assault by life term convict and murder are not necessarily included offenses within this section.
People v. Smith (1950) 36 Cal.2d 444, 224 P.2d 719.

If all of the elements of a given offense are to be found in another offense, the former is necessarily included in
the latter. People v. Armstrong (Super. 1950) 100 Cal.App.2d Supp. 852, 224 P.2d 490. Double Jeopardy 
162

The "offense" of contributing to the delinquency of a minor is necessarily "included" in the offenses of statutory
rape and lewd and lascivious conduct against a child under 14 years of age within this section. People v. Greer
(1947) 30 Cal.2d 589, 184 P.2d 512. Double Jeopardy  166.1; Double Jeopardy  162; Infants  20

A defendant may be convicted of two offenses when they differ in their necessary elements and one of them is
not necessarily included in the other but constitutional guaranty against "double jeopardy" applies if one of two
different offenses is necessarily included in the other. People v. Krupa (App. 1 Dist. 1944) 64 Cal.App.2d 592,
149 P.2d 416. Double Jeopardy  161

Where charge of attempted rape arose out of the same transaction and was predicated upon the same state of



facts which gave rise to prosecution for battery, conviction of battery barred subsequently prosecution for the
offense of attempted rape, under doctrine of "double jeopardy", since the "battery" was a necessarily included
offense in the charge of "attempted rape." People v. Mendoza (App. 2 Dist. 1942) 55 Cal.App.2d 625, 131 P.2d
622. Double Jeopardy  165

33.  —  —  Lesser offenses included in greater

Proof of robbery of mail pouch, in course of which lives of postal employees were placed in jeopardy by use of
dangerous weapons, necessarily included proof of every element of the offense of assaulting postal employees
with intent to rob. Colson v. Johnston, N.D.Cal.1940, 35 F.Supp. 317. Double Jeopardy  145

Lesser offense is included within the greater offense under the "accusatory pleading test" for double jeopardy if
the charging allegations of the accusatory pleading include language describing the offense in such a way that if
committed as specified the lesser offense is necessarily committed. People v. Scott (App. 4 Dist. 2000) 100
Cal.Rptr.2d 70, 83 Cal.App.4th 784, review denied, habeas corpus dismissed 2008 WL 65492. Double Jeopardy

 162

Appropriate yardstick for determining whether non-forcible sex offenses of which defendant was convicted in
his first trial were lesser included offenses of forcible sex offenses with which he was also charged, but as to
which mistrial was declared, was elements test, based on statutory comparison of the crimes, rather than
accusatory pleading test; accusatory pleading test had nothing to do with double jeopardy principles or
applicable statute, each of which applied to crimes by definition, necessarily and at all times included within
another one. People v. Scott (App. 4 Dist. 2000) 100 Cal.Rptr.2d 70, 83 Cal.App.4th 784, review denied, habeas
corpus dismissed 2008 WL 65492. Double Jeopardy  162

Accusatory pleading test, which unavoidably is fact specific, cannot be the benchmark that a crime in the
abstract will necessarily and always be included with another one for purposes of double jeopardy. People v.
Scott (App. 4 Dist. 2000) 100 Cal.Rptr.2d 70, 83 Cal.App.4th 784, review denied, habeas corpus dismissed
2008 WL 65492. Double Jeopardy  162

Constitutional protection against double jeopardy does not bar prosecution of murder charge against one who
was previously convicted of attempted murder based on same occurrence, where victim of offense dies after
first conviction. In re Saul S.(App. 5 Dist. 1985) 213 Cal.Rptr. 541, 167 Cal.App.3d 1061, review denied.
Double Jeopardy  150(3)

Partial verdict of acquittal on charged greater offense of second-degree murder did not prevent retrial of
defendant on uncharged lesser included offense of manslaughter. People v. Smith (1983) 189 Cal.Rptr. 862, 33
Cal.3d 596, 659 P.2d 1152. Double Jeopardy  164

Jury finding of not guilty of crime charged includes determination that defendant is not guilty of any included
uncharged offenses, and acquittal on charge of felony drunk driving prohibited retrial of lesser included offense,
not separately charged, of misdemeanor drunk driving, though judge before discharge of jury had questioned
jury about possible further deliberations on included misdemeanor offense and they had indicated that further
deliberations would not be productive. Sylvia v. Superior Court for Trinity County (App. 3 Dist. 1982) 180
Cal.Rptr. 251, 128 Cal.App.3d 309. Double Jeopardy  164

Where court accepted verdict of not guilty of murder from jury instructed to find accused guilty of second
degree murder or manslaughter or generally not guilty, accused was once in jeopardy on manslaughter charge,
notwithstanding jury had not agreed on his guilt thereof and judge set trial on issue of manslaughter. Menjou v.
Superior Court in and for Los Angeles County (App. 1932) 128 Cal.App. 117, 16 P.2d 1007. Double Jeopardy
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Conviction of burglary in first degree does not operate as an acquittal of burglary in the second degree. People
v. Clinton (App. 1 Dist. 1926) 78 Cal.App. 451, 248 P. 929. Double Jeopardy  166.1

Acquittal of higher offense necessarily involves acquittal of lesser offense included therein, and therefore



accused cannot be tried for another higher offense involving same lesser offense and be convicted thereon.
People v. Day (1926) 199 Cal. 78, 248 P. 250. Double Jeopardy  161; Double Jeopardy  166.1

34.  —  —  Prosecution for lesser offense barring more serious charge, included offenses

The "offense" of contributing to the delinquency of a minor is necessarily "included" in the offenses of statutory
rape and lewd and lascivious conduct against a child under 14 years of age within rule that acquittal or
conviction of offense included in greater offense bars subsequent prosecution for greater offense. People v.
Chapman (1947) 185 P.2d 424, 81 Cal.App.2d 857; People v. Green (1947) 184 P.2d 512, 30 Cal.2d 589.

Under this section, making conviction or acquittal a bar to subsequent prosecution for included offense,
acquittal or conviction of offense included in greater offense bars subsequent prosecution for greater offense.
People v. Greer (1947) 184 P.2d 512, 30 Cal.2d 589; People v. Krupa (1944) 149 P.2d 416, 64 Cal.App.2d 592.

A conviction of lower offense embraced in a higher one, for the commission of which a defendant was tried, is
an acquittal of the higher offense and an independent trial and conviction of the lower offense when pleaded,
must, upon the same principle, bar the prosecution for the higher offense which included it. People v. Mendoza
(1943) 131 P.2d 622, 55 Cal.App.2d 622; Ex parte Moore (1938) 84 P.2d 57, 29 Cal.App.2d 56.

A verdict for manslaughter, under an indictment charging murder in the first degree, is an acquittal of murder in
all its degrees, and on a new trial defendant cannot be tried for or convicted of any crime higher than
manslaughter. People v. Huntington (1908) 97 P. 760, 8 Cal.App. 612; Huntington v. Superior Court of City &
County of San Francisco (1947) 90 P. 141, 5 Cal.App. 288.

Where, under an indictment for murder, defendant is convicted of manslaughter, on new trial he cannot be again
tried for murder.  Contra, People v. Carty (1888) 19 P. 490, 77 Cal. 213; People v. Gilmore (1854) 4 Cal. 376,
60 Am. Dec. 620.

A prosecution for a minor offense included in a greater will bar a prosecution for the greater, if on an
indictment for the greater the accused can be convicted of the lesser. Giles v. U.S., 1946, 157 F.2d 588,
certiorari denied 67 S.Ct. 1197, 331 U.S. 813, 91 L.Ed. 1832. Double Jeopardy  165

A verdict finding a defendant guilty of a lesser offense than that charged in the information is in legal effect an
acquittal of such offense, and after a reversal the same court is without jurisdiction to again place the defendant
on trial for such offense under the same information, though no plea of former jeopardy is filed; the fact
appearing by the record in the case, of which the court is bound to take judicial notice. In re Bennett,
N.D.Cal.1897, 84 F. 324. Double Jeopardy  166.1; Criminal Law  290

When a jury deadlocks on the greater offense, but convicts the accused of a necessarily lesser included offense,
the conviction bars a subsequent prosecution for the greater offense under applicable statute. People v. Scott
(App. 4 Dist. 2000) 100 Cal.Rptr.2d 70, 83 Cal.App.4th 784, review denied, habeas corpus dismissed 2008 WL
65492. Double Jeopardy  166.1

Pursuant to statute, when accused is convicted of lesser included offense, conviction bars subsequent
prosecution for greater offense. People v. Fields (1996) 52 Cal.Rptr.2d 282, 13 Cal.4th 289, 914 P.2d 832,
rehearing denied, as modified. Double Jeopardy  166.1

Conviction of defendant of lesser included offense of vehicular manslaughter while intoxicated in first trial
operated to bar retrial of defendant on greater offense of gross vehicular manslaughter while intoxicated,
regardless of first jury's deadlock on greater offense. People v. Fields (1996) 52 Cal.Rptr.2d 282, 13 Cal.4th
289, 914 P.2d 832, rehearing denied, as modified. Double Jeopardy  166.1

Defendant's conviction in first trial of being accessory after the fact to murder did not act as implied acquittal of
second-degree murder, so as to preclude retrial and conviction on second-degree murder charge when mistrial
as to that charge was declared in first trial, since convictions depended upon entirely different conduct;
defendant's acts of obtaining gun and speed loader and giving them to his friend, and driving friend to motel



where friend shot victim, comprised essentials of guilt as principal to murder, and conviction as accessory was
based on defendant's attempt on following day to dispose of gun. People v. Riley (App. 4 Dist. 1993) 25
Cal.Rptr.2d 676, 20 Cal.App.4th 1808, review denied. Double Jeopardy  165; Double Jeopardy  166.1

Conviction of lesser included offense precludes prosecution for greater, because it is impliedly an acquittal of
greater. People v. Riley (App. 4 Dist. 1993) 25 Cal.Rptr.2d 676, 20 Cal.App.4th 1808, review denied. Double
Jeopardy  166.1

In attempted murder prosecution, any error in permitting jury to return verdict on assault with a deadly weapon
charge before deciding defendant's guilt or innocence on lesser-included offense of attempted voluntary
manslaughter was not prejudicial; although jury's action deprived prosecution of its opportunity to have retrial
and possible guilty verdict on attempted voluntary manslaughter charge, defendant's statutory and constitutional
rights were fully protected by assault verdict, as that verdict worked implied acquittal of greater charges, and
served to bar retrial of defendant for either attempted murder or attempted voluntary manslaughter. People v.
Zapata (App. 2 Dist. 1992) 12 Cal.Rptr.2d 118, 9 Cal.App.4th 527. Criminal Law  1174(1)

Under this section relating to conviction, acquittal, or jeopardy being a bar to another prosecution for offense
charged in accusatory pleading, conviction of lesser offense is a bar to prosecution for greater offense. Bunnell
v. Superior Court of Santa Clara County (1975) 119 Cal.Rptr. 302, 13 Cal.3d 592, 531 P.2d 1086. Double
Jeopardy  165

If the first prosecution is for the lesser included offense, subsequent prosecution for greater offense is barred.
People v. Wilson (App. 1 Dist. 1964) 37 Cal.Rptr. 42, 224 Cal.App.2d 738. Double Jeopardy  165

A conviction of a lesser offense included in a greater will bar a prosecution for the greater if on an information
for the greater the accused can be convicted of the lesser. People v. Blue (App. 1958) 161 Cal.App.2d 1, 326
P.2d 183. Double Jeopardy  165

That on first trial accused was found guilty of murder in second degree constituted no bar to conviction of
murder in first degree on second trial. People v. Dye (App. 2 Dist. 1933) 130 Cal.App. 522, 20 P.2d 358.
Double Jeopardy  165

A verdict convicting defendant of involuntary manslaughter is an acquittal of the higher crimes embraced in the
information. People v. Kelley (App. 1914) 24 Cal.App. 54, 140 P. 302. Double Jeopardy  166.1

Conviction of a battery is a bar to prosecution for assault with intent to commit murder. People v. McDaniels
(1902) 137 Cal. 192, 69 P. 1006. Assault And Battery  63; Double Jeopardy  165

Where, on a trial for an assault with intent to commit murder, defendant is convicted of an assault with a deadly
weapon, such conviction is an acquittal of the higher offense, and the fact that the judgment of conviction of the
lower offense was set aside, and a new trial granted, at the instance of defendant, does not entitle the state to
place him on trial the second time for the higher offense. People v. Gordon (1893) 99 Cal. 227, 33 P. 901.
Double Jeopardy  166.1

A conviction of murder in the second degree is not an acquittal of the higher offense, and on a second trial
accused can be convicted of murder in the first degree. People v. Keefer (1884) 65 Cal. 232, 3 P. 818. Double
Jeopardy  165

A defendant indicted for a higher, but only convicted of a lower, offense, is acquitted of the higher, and cannot
be again indicted therefor. People v. Apgar (1868) 35 Cal. 389. Double Jeopardy  166.1

35. Identity of offenses — In general

See Notes of Decisions under Penal Code § 654.

The test for "double jeopardy" is identity of offenses, and not identity of occurrence from which they arise.
Rodriguez v. Superior Court of City and County of San Francisco (1946) 165 P.2d 1, 27 Cal.2d 500; People v.



Zimmer (1937) 73 P.2d 923, 23 Cal.App.2d 581.

Making false income tax return was not same offense as perjury, within rule prohibiting double jeopardy. Levin
v. U.S., 1925, 5 F.2d 598, certiorari denied 46 S.Ct. 21, 269 U.S. 562, 70 L.Ed. 412. Double Jeopardy 
139.1; Internal Revenue  5263.10

Former acquittal no defense unless both indictments charge same offense. Coy v. U.S., 1925, 5 F.2d 309.
Double Jeopardy  132.1

Defendant, who was charged with felony counts of perjury and grand theft and misdemeanor of practicing law
without a license would not be unlawfully subjected to double prosecution or double jeopardy by reason of
having to stand trial on felony counts after having pled guilty to misdemeanor count, in that filing of an
information in superior court charging petitioner with same felonies alleged in complaint before magistrate and
based on evidence adduced at preliminary examination could not be deemed to be a new criminal action. Burris
v. Superior Court of Tulare County (App. 5 Dist. 1974) 117 Cal.Rptr. 898, 43 Cal.App.3d 530. Double
Jeopardy  87

Counts of information charging illegal abortion and second degree murder involving same victim, were neither
necessarily, nor possibly could be, included in other, and plea of guilty to illegal abortion count did not bar
subsequent prosecution or second degree murder count. People v. Tideman (1962) 21 Cal.Rptr. 207, 57 Cal.2d
574, 370 P.2d 1007. Double Jeopardy  150(1)

Where a statute in a single paragraph, or even in a single sentence in the disjunctive, renounces as criminal
several specific acts, each act constitutes a separate offense. People v. Armstrong (Super. 1950) 100 Cal.App.2d
Supp. 852, 224 P.2d 490. Double Jeopardy  134

Conviction of contributing to delinquency of a minor would bar subsequent prosecution for statutory rape if
touching of prosecutrix' body which allegedly contributed to her delinquency was essentially such touching as
would be considered a part of the rape itself, but if it was clearly not a part of the rape but a part of a separate
course of conduct, it could be held a separate offense and not a bar to prosecution for statutory rape. People v.
Greer (1947) 30 Cal.2d 589, 184 P.2d 512. Double Jeopardy  148

While a culprit is protected from double punishment, he is not allowed to commit two separate and distinct
offenses for the price of one merely because they have some minor common element. People v. Thomas (App. 2
Dist. 1943) 59 Cal.App.2d 585, 139 P.2d 359. Double Jeopardy  132.1

36.  —  —  Identical evidence required, identity of offenses

The "double jeopardy" rule is not applicable wherever any one essential element of one offense is also an
essential element of other offense, but the test is whether the same evidence is required to sustain the two
offenses. Ross v. U.S., 1939, 103 F.2d 600. Double Jeopardy  136

Where two offenses are entirely separate and distinct, and one is not necessarily included in other, prosecution
for one is not bar to prosecution for other even though same testimony may be applicable to both. Hyvari v.
Municipal Court of City & County of San Francisco (App. 1 Dist. 1953) 120 Cal.App.2d 236, 260 P.2d 833.
Double Jeopardy  136

A single act may be an offense against two statutes and thus constitute two crimes only if each statute requires
proof of a fact additional to those involved in the other. People v. Armstrong (Super. 1950) 100 Cal.App.2d
Supp. 852, 224 P.2d 490. Double Jeopardy  135

If a single vital fact is necessary in proof of one offense but not necessary in the other, an acquittal is not a bar
and is not inconsistent with a conviction of the other. People v. Hickman (App. 1 Dist. 1939) 31 Cal.App.2d 4,
87 P.2d 80. Double Jeopardy  135

Conviction does not bar conviction upon another charge if evidence required to support former is insufficient to
warrant conviction upon latter without proving additional fact. People v. McFarlan (App. 1932) 126 Cal.App.



777, 14 P.2d 1066. Double Jeopardy  136

That evidence is same in both cases, and that proof in former case may warrant conviction of latter, does not
establish plea of jeopardy. People v. Johnson (App. 3 Dist. 1927) 82 Cal.App. 411, 256 P. 273. Double
Jeopardy  136

One test applicable to determine whether second information charges same offense as first one, is to ascertain if
the evidence which is necessary to support second information, was admissible under former, and was sufficient
to warrant conviction of that crime. People v. Nelson (App. 2 Dist. 1924) 70 Cal.App. 476, 233 P. 406, error
dismissed 47 S.Ct. 106, 273 U.S. 641, 71 L.Ed. 818. Double Jeopardy  136

Where the plea of former jeopardy is urged, there is not an identity of offense because evidence adduced on the
second charge would be sufficient to convict the prisoner on the first charge, but the true test is: Could the
defendant have been convicted upon the first indictment upon proof of the facts alleged in the record of the
second indictment? People v. Brannon (App. 2 Dist. 1924) 70 Cal.App. 225, 233 P. 88. Double Jeopardy 
135

Where single act constitutes two crimes, but each requires proof additional to that required by the other,
prosecution for either does not put defendant in jeopardy for the other. In re O'Connor (App. 2 Dist. 1927) 80
Cal.App. 647, 252 P. 730. Double Jeopardy  135

37.  —  —  Period covered by prosecutions, identity of offenses

Where court, in prosecution for grand theft committed on or about specified dates, instructed jury that proof
need only show that offenses were in fact committed at any time before filing of indictment and within three
year period of limitations, jury could have found defendant guilty of grand theft committed at times other than
the "on or about" dates but within such three year period, and subsequent prosecution of defendant, acquitted at
first trial, for offenses of same nature alleged to have occurred on or about other specified dates within such
three year period, evidence of which was before court and jury on first trial, constituted double jeopardy. People
v. Bechtel (1953) 41 Cal.2d 441, 260 P.2d 31. Double Jeopardy  152

The dismissal on district attorney's motion of prosecution for incest alleged to have occurred on June 5, 1949
did not constitute such double jeopardy as would bar prosecution of defendant for incest with the same daughter
committed on May 22, 1949. People v. Sanders (App. 1951) 103 Cal.App.2d 200, 229 P.2d 76. Double
Jeopardy  152

Defendant's conviction of and sentence on misdemeanor charge of contributing to minor female's delinquency
did not place him once in jeopardy and foreclose his prosecution on felony charges of sex perversion and
attempt to commit sodomy with same female on same night in same room, as acts charged were not identical in
time or circumstances and hence were not same offenses. People v. Tenner (App. 1 Dist. 1944) 67 Cal.App.2d
360, 154 P.2d 9. Double Jeopardy  148

In prosecution for rape and incest allegedly committed on specified dates, plea of once in jeopardy would not be
sustained by former acquittal of charges of rape and incest allegedly committed on another date, although
evidence as to acts upon which current prosecution was based had been introduced in former trial. People v.
Lachuk (App. 2 Dist. 1935) 5 Cal.App.2d 729, 43 P.2d 579. Double Jeopardy  148

Prior acquittal or conviction for membership in unlawful organization is no bar to prosecution for subsequent
continuance of same offense. People v. Johansen (App. 3 Dist. 1924) 66 Cal.App. 343, 226 P. 634. Double
Jeopardy  151(1)

Defendant tax collector, acquitted of embezzling, on December 1, 1913, funds paid him by H., could not be
convicted of embezzling, on November 1, 1913, funds paid him by M., if the money embezzled December first
included in part both the H. and M. moneys. People v. Preciado (App. 1916) 31 Cal.App. 519, 160 P. 1090.
Double Jeopardy  139.1



A larceny of cattle completed on one day by driving them out of the pasture where they were kept by the owner,
with intent to steal the same, is a distinct offense from that of changing the brands and marks on the cattle on
the following day, so as to prevent identification; and a conviction or acquittal of the former is no bar to a
prosecution for the latter. People v. Kerrick (1904) 144 Cal. 46, 77 P. 711. Animals  13; Double Jeopardy
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38.  —  —  Offenses involving different subject matter, identity of offenses

Misdemeanor under city ordinance making it misdemeanor for one carrying weapon concealed on his person to
hide, lurk, or loiter on or about premises of another was not necessarily included in prosecution for first-degree
burglary based on burglary committed while defendant was in possession of straight edge razor, and thus there
was no bar of double jeopardy. People v. Manago (App. 1 Dist. 1964) 41 Cal.Rptr. 260, 230 Cal.App.2d 645.
Double Jeopardy  162

Acquittal in prosecution for publication of one of two allegedly libelous articles was not bar to prosecution for
publication of other. People v. Calkins (App. 1935) 8 Cal.App.2d 251, 47 P.2d 544. Double Jeopardy 
139.1

Petitioners could not restrain court from proceeding in contempt because petitioners were once in jeopardy,
where in first contempt proceeding petitioners had taken possession of realty and in second contempt
proceeding it appeared that inspection of records of company was demanded. Hollar v. Superior Court in and
for Los Angeles County (App. 2 Dist. 1934) 140 Cal.App. 231, 35 P.2d 417. Double Jeopardy  139.1

39. Two sentences for single offense

The erroneous imposition of two sentences for a single offense of which accused has been convicted, or as to
which he has pleaded guilty, does not constitute "double jeopardy". Holiday v. Johnston, U.S.Cal.1941, 61 S.Ct.
1015, 313 U.S. 342, 313 U.S. 550, 85 L.Ed. 1392. Double Jeopardy  111

Second contempt adjudication against mortgagors who had deed of trust foreclosure sale in violation of final
injunction and its sua sponte vacation by superior court put them once in jeopardy and third adjudication had
effect of subjecting them to double jeopardy insofar as the punishment phase was concerned on basis that either
criminal or quasi criminal act was involved; however, even though trial judge previously ordered retransfer of
property and this order fell with vacation of adjudication, since that pronouncement of the court was not to be
considered as punishment, the jeopardy rule should not be applied to that aspect. Alpine Palm Springs Sales,
Inc. v. Superior Court for Los Angeles County (App. 2 Dist. 1969) 79 Cal.Rptr. 415, 274 Cal.App.2d 523.
Double Jeopardy  34

Imposition of death penalty on retrial after judgment in first penalty trial was set aside at defendant's request did
not place defendant in double jeopardy. People v. Quicke (1969) 78 Cal.Rptr. 683, 71 Cal.2d 502, 455 P.2d 787.
Double Jeopardy  115

A pronouncement by superior court that defendant, pleading guilty of burglary, be confined to county jail for
one year, but that sentence be suspended on condition that he be turned over to state authorities as parole
violator, was not a judgment, so that later judgment, denying probation and sentencing defendant to state
penitentiary, was only judgment in case and not void as placing defendant in double jeopardy. People v.
Williams (App. 1 Dist. 1949) 93 Cal.App.2d 777, 209 P.2d 949. Double Jeopardy  31

Where accused were charged with burglary, convicted of second-degree burglary, and, after a new trial was
granted, accused were convicted of first-degree burglary, second conviction was not void under rule of double
jeopardy and former acquittal, since the two degrees of burglary are but one offense with the two degrees
provided for purpose of fixing penalty. Ex parte Moore (App. 3 Dist. 1938) 29 Cal.App.2d 56, 84 P.2d 57.
Double Jeopardy  165

40. Different offenses in same transaction — In general



See Notes of Decisions under Penal Code § 654.

One may be convicted of more than one offense arising out of a single transaction, if each is stated in a separate
count and, when offenses differ in their necessary elements, the one is not included in any other. People v.
McKenna (1953) 255 P.2d 452, 116 Cal.App.2d 207; People v. Owens (1953) 255 P.2d 114, 117 Cal.App.2d
207; Rodriquez v. Superior Court of City and County of San Francisco (1946) 165 P.2d 1, 27 Cal.App.2d 500;
People v. Chait (1945) 159 P.2d 445, 69 Cal.App.2d 503; People v. Zimmer (1937) 73 P.2d 923, 23 Cal.App.2d
581.

Stealing mail bags and abstracting their contents constitute separate offenses, and conviction of the first is not
bar to prosecution for second. McKee v. Johnston, 1942, 125 F.2d 282, certiorari denied 62 S.Ct. 1306, 316
U.S. 702, 86 L.Ed. 1771. Double Jeopardy  143

Where the indictment charged unlawful possession of intoxicating liquors in one count, and maintaining a
nuisance for the unlawful sale of intoxicating liquor in a second count, evidence which in addition to
establishing the possession as alleged, tended to show sales to various individuals on different occasions, was
sufficient to establish the offense of maintaining a nuisance apart from the offense of possessing the liquor, so
that conviction on the first count did not bar conviction on the second. Page v. U.S., 1922, 278 F. 41, certiorari
denied 42 S.Ct. 461, 258 U.S. 627, 66 L.Ed. 799. Double Jeopardy  139.1

Where defendant who participated in simultaneous robbery of two separate victims was only tried once, he was
not placed in double jeopardy. People v. Wheeler (App. 2 Dist. 1969) 76 Cal.Rptr. 842, 271 Cal.App.2d 205.
Double Jeopardy  145

Where defendant was charged with grand theft and with receiving money to be wagered on horse races, arising
out of his obtaining money from victims to be placed on horse races which he alleged to be fixed, but which
were in fact not fixed, to defendant's knowledge, such offenses differed in their elements and one was not
included in the other, and convictions could be had for both. People v. Owens (App. 1953) 117 Cal.App.2d 121,
255 P.2d 114. Criminal Law  29(1)

Section 654 providing that an act or omission which is made punishable in different ways by different
provisions of code may be punished under either of such provisions, but in no case can it be punished under
more than one, prohibits double punishment for commission of a single act but does not prohibit convictions for
different offenses arising out of a single act unless one is necessarily included within the other. People v. Smith
(1950) 36 Cal.2d 444, 224 P.2d 719. Double Jeopardy  134; Sentencing And Punishment  30; Criminal
Law  29(1)

An acquittal of one of two crimes arising from same incident may bar prosecution for other crime, even if the
two crimes are distinct and non-inclusive in sense that each requires an element not essential to the other.
People v. Krupa (App. 1 Dist. 1944) 64 Cal.App.2d 592, 149 P.2d 416. Double Jeopardy  131

Convictions may be had for more than one offense committed by a single act or series of acts where there is an
element of one crime not found in the other and in a prosecution for either offense there could not have been a
conviction of the other. People v. Thomas (App. 2 Dist. 1943) 59 Cal.App.2d 585, 139 P.2d 359. Double
Jeopardy  135

A defendant may be convicted of both grand theft and of issuing a check with intent to defraud, although both
offenses arise out of the same transaction, since under statute neither offense is included in the other and the
only common element is the intent to defraud. People v. Zimmer (App. 2 Dist. 1937) 23 Cal.App.2d 581, 73
P.2d 923. Double Jeopardy  143; Indictment And Information  191(5)

Conviction of defendant for manslaughter based on identical facts on which defendant had already been
sentenced on plea of guilty to charge of reckless driving was not objectional on ground that defendant was twice
put in jeopardy for same offense. People v. Herbert (1936) 6 Cal.2d 541, 58 P.2d 909. Double Jeopardy 
150(1)



Conviction of defendant of both abortion and second-degree murder was not invalid on ground of double
jeopardy, since offenses were distinct and neither was included within the other. People v. Coltrin (1936) 5
Cal.2d 649, 55 P.2d 1161. Double Jeopardy  150(1)

Though dismissal of count charging defendants with putting on immoral scene or part of show be regarded as
acquittal, judgment of conviction for putting on immoral show supported by evidence would stand. People v.
Horowitz (Super. 1933) 131 Cal.App.Supp. 791, 19 P.2d 874. Double Jeopardy  148

41.  —  —  Robbery and other offenses, different offenses in same transaction

Conviction of robbery and of kidnapping for the purpose of robbery did not violate defendant's constitutional
immunity from double jeopardy, though both offenses were committed in course of a continuous series of acts,
since neither crime is necessarily included in the other. People v. Tanner (1947) 175 P.2d 26, 77 Cal.App.2d
181; People v. Simpson (1944) 152 P.2d 339, 66 Cal.App.2d 319.

Double jeopardy statute did not preclude defendant's conviction of both vehicular burglary and attempted grand
theft auto in same prosecution. People v. Teamer (App. 2 Dist. 1993) 25 Cal.Rptr.2d 296, 20 Cal.App.4th 1454,
as modified. Double Jeopardy  144

Determination that double jeopardy barred retrial of defendant for robbery or attempted robbery precluded
prosecution from retrying defendant on robbery special circumstance allegation. People v. McDonald (1984)
208 Cal.Rptr. 236, 37 Cal.3d 351, 690 P.2d 709. Double Jeopardy  22

In prosecution for robbery of owner of restaurant, waitress, and a customer, three separate and distinct crimes
were committed although all three robberies were committed in close succession, and prosecution of charge of
robbing owner did not place defendant twice in jeopardy for the same offense following dismissal or counts as
to robbery of waitress and customer. People v. Kelly (App. 1959) 168 Cal.App.2d 387, 335 P.2d 955. Double
Jeopardy  182

Where state accepted defendant's pleas of guilty to counts of amended information charging assault with intent
to commit robbery before proceeding on counts charging robbery, and it was evident that acts relied on to
support the counts charging robbery were the same acts as those forming basis of counts charging assault with
intent to commit robbery, prosecution on counts charging robbery was barred by conviction of lesser offenses
of assault with intent to commit robbery. People v. Blue (App. 1958) 161 Cal.App.2d 1, 326 P.2d 183. Double
Jeopardy  167

The offense of "first-degree robbery," which requires proof that crime was perpetrated by person armed with a
dangerous or deadly weapon, and crime consisting of possession of a weapon capable of being concealed on the
person by a person who has been convicted of a felony are distinct crimes and conviction or acquittal of either
does not operate as a bar to subsequent prosecution for the other. People v. Warren (1940) 16 Cal.2d 103, 104
P.2d 1024. Double Jeopardy  145

42. Waiver of jeopardy

A plea of once in jeopardy or former judgment does not raise a jurisdictional issue, and such plea may be
waived. People v. Martin (App. 1 Dist. 1978) 151 Cal.Rptr. 141, 87 Cal.App.3d 573. Double Jeopardy  201

Where defense argued for dismissal of action two days before jury was sworn, waiver of double jeopardy was
implied when court granted dismissal after jury had been impaneled and sworn but before trial. People v. Mills
(App. 1 Dist. 1978) 151 Cal.Rptr. 71, 87 Cal.App.3d 302. Double Jeopardy  201

Where defense counsel was not ready to defend case on its merits after prosecutor amended information
charging defendant with escape from rehabilitation center, in presence of defendant, refused to accept one-day
continuance offered by court and sought lengthy continuance of two or three weeks in order to produce
witnesses on defendant's behalf and expressed opinion that case should be transferred back to criminal
department for resetting, as matter of law, defendant impliedly consented to discharge of jury then ready to try



case and waived his right to claim defense of once in jeopardy at subsequent trial. People v. Ramirez (App. 5
Dist. 1972) 104 Cal.Rptr. 102, 27 Cal.App.3d 660. Double Jeopardy  96

Defendant's failure to enter plea of double jeopardy as to count one in trial court constituted a waiver of claim
with respect to that count. People v. Ham (App. 1 Dist. 1970) 86 Cal.Rptr. 906, 7 Cal.App.3d 768. Criminal
Law  290

Failure to enter plea of double jeopardy in trial court constitutes waiver thereof. People v. Gomez (App. 1 Dist.
1964) 40 Cal.Rptr. 616, 229 Cal.App.2d 781. Double Jeopardy  201

Plea of once in jeopardy is personal privilege which, unless properly invoked, will be deemed to have been
waived. People v. Mason (App. 3 Dist. 1962) 19 Cal.Rptr. 240, 200 Cal.App.2d 282. Double Jeopardy  201

Defense of once in jeopardy is a special defense which must be specially pleaded in the manner provided by
this Code, and if not so pleaded, such defense is waived. Application of Lozoya (App. 1956) 146 Cal.App.2d
702, 304 P.2d 156. Criminal Law  290

Where a defendant, charged with having modified exhaust system of automobile in manner that increased noise
of motor over that of original muffler in violation of Vehicle Code, successfully moved for dismissal on ground
that statute on which prosecution was based was unconstitutional, jeopardy had attached, but defendant's
successful motion for dismissal constituted waiver of jeopardy. People v. Finch (Super. 1953) 119 Cal.App.2d
Supp. 892, 258 P.2d 1124. Criminal Law  1024(2)

Plea of former jeopardy was waived by failure to produce evidence. People v. Grace (App. 2 Dist. 1928) 88
Cal.App. 222, 263 P. 306.

43. Burden of proof

Defendant has the burden of sustaining his plea of former acquittal or conviction. People v. Burkhart (1936) 5
Cal.2d 641, 55 P.2d 846. Criminal Law  295

44. Admissibility of evidence

On a plea of double jeopardy or former conviction, extrinsic evidence is admissible on trial to identify crime of
which a defendant has been convicted. People v. Powell (1949) 208 P.2d 974, 34 Cal.2d 196; People v.
Williams (1945) 163 P.2d 692, 27 Cal.2d 220.

A plea of former jeopardy may be supplemented by oral testimony if necessary to show scope of indictment.
Kramer v. U.S., 1948, 166 F.2d 515. Criminal Law  295

Use of evidence produced in 1959 murder trial in defendant's subsequent trial for robbery and assault, where
counsel had stipulated that transcript of certain testimony in murder trial concerning robberies could be
introduced as substantive evidence, did not subject defendants to double jeopardy or deny protection of due
process of law through use of unfair procedures. People v. Douglas (App. 2 Dist. 1966) 54 Cal.Rptr. 777, 246
Cal.App.2d 594. Constitutional Law  4669; Double Jeopardy  145; Constitutional Law  4693

Record of previous libel prosecution based upon publication of article at different time and in different language
than that for which defendant was being prosecuted, introduced by defendant in support of plea of former
jeopardy and acquittal, was properly stricken. People v. Calkins (App. 1935) 8 Cal.App.2d 251, 47 P.2d 544.
Criminal Law  295

Identity of offense involved in plea of former conviction or acquittal rests in parol proof and may be established
even though pleadings be alike. People v. Robinson (App. 1 Dist. 1930) 107 Cal.App. 211, 290 P. 470. Criminal
Law  295

In prosecution for embezzlement, information, alleging it was committed Nov. 1, 1913, while defendant tax
collector had been acquitted of a like charge made as of December 1, 1913, it was error to confine defendant, in



the proof in support of his plea of former jeopardy, to the face of the information on which he was acquitted.
People v. Preciado (App. 1916) 31 Cal.App. 519, 160 P. 1090. Criminal Law  295

45. Sufficiency of evidence

Where there is no evidence to support a plea of former jeopardy, it is not error to direct a finding for the
prosecution on that issue. People v. Cummings (1899) 123 Cal. 269, 55 P. 898. Criminal Law  741(7)

46. Questions of fact

Bar to information on ground that accused was previously placed in jeopardy for same offense when raised by
special plea becomes fact issue for jury. People v. Frank (App. 2 Dist. 1933) 134 Cal.App. 211, 25 P.2d 486.
Criminal Law  739(4)

47. Questions of law

Where there is no dispute as to facts, whether accused has been formerly in jeopardy for same offense is
question for court and not of fact for jury. People v. Brain (1925) 241 P. 913, 75 Cal.App. 109; People v.
Conson (1925) 237 P. 799, 72 Cal.App. 509; People v. Wilkison (1916) 158 P. 1067, 30 Cal.App. 473.

In malpractice action against attorney, who unsuccessfully defended plaintiff on felony charges, submission to
jury of issue as to whether attorney should have raised defense of double jeopardy was prejudicial to attorney
where, as matter of law, such defense would have been unavailing, even if reliance on statutory prohibitions
against multiple punishment and multiple prosecution, which attorney also failed to raise, would have been
successful in the felony prosecution, where there was conflicting expert testimony as to whether attorney was
negligent in not relying on such prohibition. Martin v. Hall (App. 2 Dist. 1971) 97 Cal.Rptr. 730, 20 Cal.App.3d
414. Appeal And Error  1062.1

Where a former prosecution against accused, which was dismissed, was not a bar to a subsequent prosecution as
a matter of law, the court properly directed the jury to find a verdict for the people on a plea of former jeopardy.
People v. Palassou (App. 1910) 14 Cal.App. 123, 111 P. 109. Criminal Law  296

48. Determination of issue

In determining whether conviction of one offense bars prosecution for another offense, regard should be had to
type of offense, notions of fairness, and purpose of statute defining crime involved. People v. Krupa (App. 1
Dist. 1944) 64 Cal.App.2d 592, 149 P.2d 416. Criminal Law  296

In prosecution for grand theft and violation of corporate securities act, where defendants entered pleas of former
jeopardy and prior acquittal but produced no evidence supporting them, it was incumbent on trial court to
instruct jury to find for the prosecution on issues raised by those pleas. People v. Jackson (App. 4 Dist. 1937) 24
Cal.App.2d 182, 74 P.2d 1085. Double Jeopardy  201; Criminal Law  296

Where the parties stipulated the facts bearing upon the question of former jeopardy, the issue became one of
law, and the trial court committed no error in directing the jury to render its verdict against defendant's plea of
former jeopardy. People v. Lester (App. 2 Dist. 1937) 21 Cal.App.2d 450, 69 P.2d 467. Criminal Law 
739(4)

Pleas of former jeopardy and conviction must be supported by evidence, even when both trials have been in the
same court, under such circumstance the court not taking judicial notice of what is contained in its files, the
records, or the evidence. People v. Newell (1923) 192 Cal. 659, 221 P. 622. Criminal Law  304(16)

Where one accused of manslaughter pleads not guilty, and also "once in jeopardy," and the jury find against
him on the latter plea, and disagree on the former, he is not entitled to have his plea of "once in jeopardy"
submitted to the jury at his second trial. People v. Smith (1898) 121 Cal. 355, 53 P. 802. Criminal Law 
893



Where defendant pleads "Not guilty," and "Once in jeopardy," a conviction will be set aside if the jury fail to
find on the latter plea, unless the record shows that it was waived or withdrawn. People v. Tucker (1896) 115
Cal. 337, 47 P. 111. Criminal Law  879

Petitioner seeking release from charge of bribery, interposing plea of double jeopardy and prior conviction, was
entitled to immediate ruling. In re Getzoff (App. 2 Dist. 1930) 104 Cal.App. 261, 286 P. 1044. Criminal Law

 296

49. Habeas corpus

Defendant who by appeal or habeas corpus causes a second sentence to be imposed upon himself ordinarily will
not be heard to claim twice in jeopardy. Ex parte Jacobson (1918) 176 P. 693, 38 Cal.App. 784; Ex parte Turek
(1918) 176 P. 693, 38 Cal.App. 784; Ex parte Bouchard (1918) 176 P. 692, 38 Cal.App. 441.

Invalidation of a sentence by habeas corpus precludes a claim of double jeopardy on resentence since one who
successfully attacks a judgment subjects himself to a retrial that may reach the same result; hence, double
jeopardy principles did not preclude retrial of allegations of prior convictions following federal habeas corpus
court's setting aside admission of prior convictions and finding a habitual criminality predicated thereon
because of failure to adequately advise defendant of rights he was waiving by admitting the priors and
consequences of such admission. People v. Green (App. 1 Dist. 1977) 136 Cal.Rptr. 241, 66 Cal.App.3d 801.
Double Jeopardy  119

Contention that defendant had been once in jeopardy and that his trial and acquittal on federal charges of having
unlawfully acquired marijuana without having paid the transfer tax and of having unlawfully transferred such
marijuana constituted a bar to prosecution in state court for unlawful possession of marijuana, could be properly
presented as a defense to state charge, but afforded no ground for release on habeas corpus prior to trial on state
charge. Application of Lozoya (App. 1956) 146 Cal.App.2d 702, 304 P.2d 156. Habeas Corpus  275.1

50. Review

Defendant could not raise double jeopardy objection on appeal, where on date to which trial was continued
defendant and her counsel were present, and did not offer such objection. People v. Foster (App. 2 Dist. 1962)
19 Cal.Rptr. 283, 199 Cal.App.2d 866. Criminal Law  1030(1)

§ 1024. Plea of not guilty; entry on refusal to answer charge 

     •     Historical Notes     •     Research References     •     Notes of Decisions

If the defendant refuses to answer the accusatory pleading, by demurrer or plea, a plea of not guilty must be
entered.

CREDIT(S)
(Enacted 1872.  Amended by Code Am.1880, c. 47, p. 19, § 55; Stats. 1951, c. 1674, p. 3844, § 87.)

Historical Notes

Historical And Statutory Notes

2008 Main Volume
Originally the section referred to refusal to answer the "indictment"; in 1880, the reference was to

refusal to answer the "indictment or information"; and in 1951, the reference was to a refusal to
answer the "accusatory pleading".

Derivation: Stats.1851, c. 29, p. 245, § 308.



Research References

Cross References

General verdict upon plea of not guilty, see Penal Code § 1151.
Proceedings against corporations, entry of not guilty plea on nonappearance, see Penal Code § 1396.
Time for plea, see Penal Code § 1003.
Words and phrases, "accusatory pleading", see Penal Code § 691.

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §2145
Cal Jur 3d Crim L §2815

Notes Of Decisions

Amended information 3
Construction and application 2
Due process 1
Entry of additional plea 5
Entry of plea of not guilty 4
Failure to enter plea 6
Plea by counsel 7
Refusal to plead after demurrer 9
Time of plea 8
Validity, due process 1

1. Due process

Directing defendant to plead after jury had been impaneled was improper, but where evidence was sufficient to
sustain conviction and defendant had ample notice of charge and adequate opportunity to prepare for trial,
improper procedure was not denial of due process and did not result in miscarriage of justice. People v. Yopp
(App. 3 Dist. 1961) 16 Cal.Rptr. 115, 195 Cal.App.2d 726. Constitutional Law  4584; Criminal Law 
265; Criminal Law  1186.4(4)

2. Construction and application

Purpose of arraignment is to inform defendant in court of charge against him and to give him an opportunity to
enter a plea or make a motion to set aside the accusatory pleading. People v. Bond (App. 1 Dist. 1960) 4
Cal.Rptr. 446, 179 Cal.App.2d 820. Criminal Law  261(1)

Though defendant is unable to understand English, his arraignment is not insufficient because the record fails to
state that an interpreter was appointed, where it does state that the information was read to defendant, that a
copy was given him, and that he pleaded not guilty. People v. Samario (1890) 84 Cal. 484, 24 P. 283. Criminal
Law  1144.10

3. Amended information

Where, on arraignment in murder prosecution, plea of not guilty was entered because accused remained mute,
and thereafter amended information was filed also charging accused with prior felony conviction, which
accused admitted, motion to dismiss prosecution on ground that no issue had been joined under amended
information was properly denied, where homicide charge in amended information was identical with homicide
charge in original information. People v. Hall (1934) 220 Cal. 166, 30 P.2d 23, rehearing denied 220 Cal. 166,



30 P.2d 996, appeal dismissed 54 S.Ct. 869, 292 U.S. 614, 78 L.Ed. 1473, certiorari denied 56 S.Ct. 381, 296
U.S. 656, 80 L.Ed. 467. Indictment And Information  161(9)

4. Entry of plea of not guilty

When defendant, who is charged with crime the maximum punishment for which is death, waives right to
counsel but refuses to answer charge by acceptable pleading, trial court must enter a plea of not guilty, and
cause should proceed to trial. People v. Ballentine (1952) 39 Cal.2d 193, 246 P.2d 35. Criminal Law  264;
Criminal Law  300

Where defendant refuses to plead, the court may direct a plea of not guilty to be entered for him. People v.
Bowman (1889) 81 Cal. 566, 22 P. 917. Criminal Law  266

Where, in the conduct of a criminal trial, the prisoner, on being arraigned, stands mute, it is the duty of the court
to enter on the minutes a plea of "not guilty." People v. McCoy (1886) 71 Cal. 395, 12 P. 272.

In the absence of the prisoner, the statute in this state allows the plea of not guilty to be entered on the minutes
of the court. People v. Thompson (1854) 4 Cal. 238. Criminal Law  266

5. Entry of additional plea

Failure of trial court to add a special plea of "not guilty by reason of insanity" to general plea of not guilty
entered for defendant by court when defendant, accused of robbery, refused to plead on arraignment, was not a
denial of due process, in view of ample opportunity had by defendant to enter such special plea prior to trial.
People v. La Crosse (App. 1 Dist. 1935) 5 Cal.App.2d 696, 43 P.2d 596. Constitutional Law  4588

6. Failure to enter plea

Where petitioner initially represented himself and demonstrated familiarity with law, was capable of entering
and understanding a not guilty by reason of insanity plea, but refused to enter such plea even after arraigning
judge explained it to him, California court committed no error by disregarding invalidly entered not guilty by
reason of insanity plea. Pennywell v. Rushen, C.A.9 (Cal.)1983, 705 F.2d 355. Criminal Law  286.5(1)

A defendant in a felony case, who has been put upon trial for the offense charged without a formal plea of not
guilty having been entered by him to the indictment or information, has not been given a legal trial. People v.
Tomsky (App. 1912) 20 Cal.App. 672, 130 P. 184. Criminal Law  261(1)

7. Plea by counsel

Where the record showed that defendant pleaded not guilty on arraignment, and it appeared that he was actually
present, evidence that the plea was actually made by defendant's counsel, and not by defendant himself, should
not be heard to impeach the record, since the same plea would have been made had he stood mute. People v.
Emerson (1900) 130 Cal. 562, 62 P. 1069. Criminal Law  300

Where, upon an appeal from a judgment of conviction in a trial for manslaughter, the record shows that the
defendant was regularly arraigned; that he was asked if he pleaded guilty or not guilty; and that he personally
made no answer, but, in his presence, his attorney, answering, said, "We plead not guilty," whereupon the clerk
of the court made an entry in the minutes of the court that the "defendant pleads not guilty of the offense
charged in the information, and, by consent of all parties, the cause is set for trial on the twentieth of October,
1885," the substantial rights of the defendant were in no way prejudiced. People v. McCoy (1886) 71 Cal. 395,
12 P. 272. Criminal Law  268

8. Time of plea

Where, upon arraignment, accused remained mute and court ordered plea of not guilty entered, rejecting plea of
not guilty by reason of insanity at time of trial on ground that plea came too late was not error. People v. Hall
(1934) 220 Cal. 166, 30 P.2d 23, rehearing denied 220 Cal. 166, 30 P.2d 996, appeal dismissed 54 S.Ct. 869,



292 U.S. 614, 78 L.Ed. 1473, certiorari denied 56 S.Ct. 381, 296 U.S. 656, 80 L.Ed. 467. Criminal Law 
286.5(1)

9. Refusal to plead after demurrer

If a demurrer to the indictment is overruled, and the defendant then refuses to plead, it is not a violation of
defendant's constitutional right to a trial by jury for the court to pronounce judgment against him as upon a plea
of guilty, and this is the proper course for the court to pursue. People v. King (1865) 28 Cal. 265.

§ 1025. Charge of prior conviction; answer; entry in minutes; refusal to answer; trial by jury or court;
use of prior convictions at trial 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) When a defendant who is charged in the accusatory pleading with having suffered a prior conviction pleads
either guilty or not guilty of the offense charged against him or her, he or she shall be asked whether he or she
has suffered the prior conviction.  If the defendant enters an admission, his or her answer shall be entered in the
minutes of the court, and shall, unless withdrawn by consent of the court, be conclusive of the fact of his or her
having suffered the prior conviction in all subsequent proceedings.  If the defendant enters a denial, his or her
answer shall be entered in the minutes of the court.  The refusal of the defendant to answer is equivalent to a
denial that he or she has suffered the prior conviction.

(b) Except as provided in subdivision (c), the question of whether or not the defendant has suffered the prior
conviction shall be tried by the jury that tries the issue upon the plea of not guilty, or in the case of a plea of
guilty or nolo contendere, by a jury impaneled for that purpose, or by the court if a jury is waived.

(c) Notwithstanding the provisions of subdivision (b), the question of whether the defendant is the person who
has suffered the prior conviction shall be tried by the court without a jury.

(d) Subdivision (c) shall not apply to prior convictions alleged pursuant to Section 190.2 or to prior convictions
alleged as an element of a charged offense.

(e) If the defendant pleads not guilty, and answers that he or she has suffered the prior conviction, the charge of
the prior conviction shall neither be read to the jury nor alluded to during trial, except as otherwise provided by
law.

(f) Nothing in this section alters existing law regarding the use of prior convictions at trial.

CREDIT(S)
(Added by Stats.1905, c. 574, p. 773, § 6.  Amended by Stats.1951, c. 1674, p. 3844, § 88; Stats.1997, c. 95
(S.B.1146), § 1.)

Historical Notes

Research References

Code Commission Notes

This is a re-enactment of the section as it existed prior to its repeal in 1880.  By such repeal no provision
was left for any plea to a charge of former conviction, and it is believed this should be provided for
in the Code.



Historical And Statutory Notes

2008 Main Volume
The 1951 amendment, in the first sentence, substituted "accusatory pleading" for "indictment or

information" and "offense charged against him" for "offense for which he is indicted or informed
against"; in the second and third sentences, in each instance following the word "entered", the
amendment deleted "by the clerk"; and at the end of the third sentence the amendment added "or by
the court if a jury is waived".

The 1997 amendment rewrote this section.
Former § 1025, added by Code Am.1873-74, c. 614, p. 439, § 50, relating to the plea to a charge of

having suffered a previous conviction and to the trial on such plea, was repealed by Code Am.1880,
c. 47, p. 19, § 56.  See this section.

Derivation: Former § 1025, added by Code Am. 1873-74, c. 614, p. 439, § 50.

Cross References

Complaint before magistrate, charges of prior convictions, see Penal Code § 806.
Complaint to which plea of guilty has been made, amendment to charge prior convictions, see Penal

Code § 969.5.
Confession, prior conviction, reading charge to jury, see Penal Code § 1093.
Finding or verdict where private conviction charged, see Penal Code § 1158.
Form of verdict, see Penal Code § 1151.
Habitual offenders, see Penal Code § 667 et seq.
Issues of fact, trial, see Penal Code § 1041 et seq.
Judgment on special verdict following former jeopardy plea, see Penal Code § 1155.
Omission of reference to previous conviction in reading charge, see Penal Code § 1093.
Words and phrases, "accusatory pleading", see Penal Code § 691.

Law Review And Journal Commentaries

Admissibility of evidence disclosing other crimes.  W. Clinton Shifflet, 5 Hastings L.J. 73 (1953).
Guilty plea protection and administration.  63 Cal.L.Rev. 197 (1975).
The U.S. Supreme Court's surprise ruling on sentence enhancements.  Alex Ricciardulli, 23

L.A.Law. 15 (February 2001).
The use of prior convictions after Apprendi.  Colleen P. Murphy, 37 U.C.Davis L.Rev. 973 (2004).
2008 Main Volume

Collateral References:

Witkin, Summary (9th ed) Torts §1375
Witkin & Epstein, Criminal Law (2d ed) §§282A, 319, 1515, 1525, 1526, 1527, 1532, 2107, 2133,

2134, 2876, 2902
Cal Jur 3d Crim L §§1959, 2114, 2329, 2830, 3167, 3374, 3384, 3385, 3386, 3387, 3390, 3628
 Am Jur 2d Habitual Criminals §§17 et seq.

Notes Of Decisions

Admissibility of evidence of prior offenses in general 39
Admission of prior conviction 9-14

Admission of prior conviction - In general 9
Admission of prior conviction - Conclusive effect 11
Admission of prior conviction - Conditional admission of prior conviction 12
Admission of prior conviction - Plea bargaining 13
Admission of prior conviction - Stipulations 14



Admission of prior conviction - Voluntary admission 10
Argument referring to prior convictions 28
Bifurcation of proceedings 20
Burden of proof of evidence of prior offenses 37
Charge of prior conviction 7
Conclusive effect, admission of prior conviction 11
Conditional admission of prior conviction 12
Construction and application 3
Construction with other laws 4
Denial by refusal to answer 22
Double jeopardy, trial of issue of prior conviction 18
Due process, validity 2
Erroneous or prejudicial reading, charge of prior conviction, reading charge of prior conviction 26
Evidence of prior offenses 34-43

Evidence of prior offenses - In general 34
Evidence of prior offenses - Admissibility of evidence of prior offenses in general 39
Evidence of prior offenses - Burden of proof of evidence of prior offenses  37
Evidence of prior offenses - Instructions prompted by evidence of prior offenses 41
Evidence of prior offenses - Materiality of evidence of prior conviction 42
Evidence of prior offenses - Mental incapacity 35
Evidence of prior offenses - Minors 36
Evidence of prior offenses - Photographs, fingerprints and mug shots 40
Evidence of prior offenses - Prior conviction as element of primary offense  43
Evidence of prior offenses - Sufficiency 38

Evidence on denial of prior conviction 23
Fact questions 32
Harmless or prejudicial error 45
Inquiry as to prior conviction 8
Instructions prompted by evidence of prior offenses 41
Jury consideration of prior convictions 21
Jury questions 32
Jury-waived trials 27
Law questions 33
Materiality of evidence of prior conviction, evidence of prior offenses 42
Mental incapacity, evidence of prior offenses 35
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Validity - In general 1
Validity - Due process 2
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impeachment 30

1. Validity — In general

Trial counsel's failure to advise petitioner to deny his prior convictions on basis of which petitioner was
adjudged a habitual criminal did not render representation inadequate on theory that petitioner was precluded
from being fully advised in connection with the admissions. In re Yurko (1974) 112 Cal.Rptr. 513, 10 Cal.3d
857, 519 P.2d 561. Criminal Law  1955

Defendant's admission of prior felony convictions in trial for petty theft with prior felony conviction is not an
incrimination and this section requiring that such defendant be asked whether he has suffered previous
conviction does not violate defendant's privilege against self-incrimination. People v. Spearman (App. 2 Dist.
1969) 82 Cal.Rptr. 277, 1 Cal.App.3d 898. Witnesses  300

Statutory procedure permitting presentation of evidence of charged prior convictions at same time that proof of
substantive crime was presented was not unconstitutional. People v. Hardy (App. 2 Dist. 1969) 79 Cal.Rptr.
801, 275 Cal.App.2d 469. Sentencing And Punishment  1210

Compliance with statutory proceeding (§§ 1093, 1158 and this section) by reading to jury indictment referring
to prior conviction and by presenting evidence of prior conviction at the same time proof of substantive crime
was presented did not deprive defendant of his constitutional rights. People v. Mason (App. 2 Dist. 1969) 74
Cal.Rptr. 708, 269 Cal.App.2d 311. Sentencing And Punishment  1362; Sentencing And Punishment 
1358

The so-called "prior felony conviction laws" are not unconstitutional upon ground that they place an accused
person in double jeopardy for the same offense. People v. McDaniel (App. 2 Dist. 1958) 157 Cal.App.2d 492,
321 P.2d 497, appeal dismissed 79 S.Ct. 323, 358 U.S. 282, 3 L.Ed.2d 299, rehearing denied 79 S.Ct. 610, 359
U.S. 932, 3 L.Ed.2d 634. Double Jeopardy  30

2.  —  —  Due process, validity

Defendant was not denied due process when the trial judge read to jury the allegation in the information of a
prior felony conviction, the truth of which defendant had previously denied. People v. Guillen (App. 2 Dist.
1974) 113 Cal.Rptr. 43, 37 Cal.App.3d 976. Constitutional Law  4729; Sentencing And Punishment 



1362

Due process does not preclude all references to prior offenses prior to determination of guilt. People v. Prince
(App. 1 Dist. 1968) 74 Cal.Rptr. 197, 268 Cal.App.2d 398. Constitutional Law  4669

Accused was not denied due process of law by reason of admission of evidence of his prior conviction which
was not proved, where accused waived jury trial and was tried before a judge, who was presumably able to
weigh the evidence without being prejudiced by a charge of prior felony conviction. In re Hernandez (1966) 51
Cal.Rptr. 915, 64 Cal.2d 850, 415 P.2d 803. Constitutional Law  4669; Constitutional Law  4693

Defendant, charged with first-degree burglary, was not denied due process of law because jury, to whom
question of guilt was submitted, was informed by indictment that defendant had been formerly convicted of
three prior offenses. People v. Molera (App. 1 Dist. 1966) 51 Cal.Rptr. 781, 242 Cal.App.2d 736. Constitutional
Law  4729; Sentencing And Punishment  1362

3. Construction and application

The prosecution may refer to defendant's previous convictions either by proving them, if defendant denies
allegations in information or indictment of prior conviction, or by proving that defendant has been convicted of
a felony, by way of impeachment if defendant takes stand as a witness. People v. Richardson (1946) 169 P.2d
44, 74 Cal.App.2d 528; People v. Hudgins (1943) 138 P.2d 311, 59 Cal.App.2d 175.

Provisions of this section against reference to prior conviction refer exclusively to cases in which previous
convictions are alleged for purpose of enabling court to impose greater punishment, and have no reference to
cases in which a prior conviction is an essential element of the offense for which the accused is on trial. People
v. Schunke (1941) 118 P.2d 314, 47 Cal.App.2d 542; People v. Murray (1941) 108 P.2d 748, 42 Cal.App.2d
209.

When a state need not provide a jury trial at all, it follows that the erroneous denial of that right does not
implicate Federal Constitution. People v. Epps (2001) 104 Cal.Rptr.2d 572, 25 Cal.4th 19, 18 P.3d 2, rehearing
denied. Criminal Law  1166.6

Quoted phrase within this section to effect that defendant's affirmative answer, when asked whether he "has
suffered such previous conviction" is conclusive of fact of his having suffered such previous conviction in all
subsequent proceedings refers to previous conviction as alleged in the accusatory pleading. People v. Bradley
(App. 1 Dist. 1970) 83 Cal.Rptr. 234, 3 Cal.App.3d 273. Sentencing And Punishment  1381(3)

This section was not designed to exclude relevant evidence, and except when it shows merely criminal
disposition, evidence which tends to establish fact material for prosecution is admissible though it may connect
defendant with offense not included in charge. People v. Washington (1969) 80 Cal.Rptr. 567, 71 Cal.2d 1061,
458 P.2d 479.

Except where an earlier crime is relevant to proof of offense on trial, this section prohibiting allusion to prior
felony convictions which have been admitted permits a defendant to exercise the privilege of not testifying with
full confidence that he is thus preventing any mention of his prior criminal record. People v. Stinson (App. 3
Dist. 1963) 29 Cal.Rptr. 695, 214 Cal.App.2d 476. Criminal Law  369.1

This section refers only to the trial of offenses where the prior conviction is alleged to enable the court to
impose a greater punishment than when there is no prior conviction, and do not apply to trial of a person who,
while undergoing a life sentence, commits an assault, which is made punishable by death, and, where a person
prosecuted for that offense enters a general plea of not guilty, it puts in issue the question of his conviction upon
which judgment of life imprisonment was given, and his admission of that fact in his arraignment will not
relieve the district attorney from necessity of proving it on the trial. People v. Oppenheimer (1909) 156 Cal.
733, 106 P. 74.

Under § 667, providing a more severe punishment on conviction for a second offense of petit larceny, the court



may, on a verdict of "guilty of petit larceny," impose a sentence for petit larceny, second offense; the previous
conviction being charged in the information, and confessed by the defendant. Ex parte Young Ah Gow (1887)
73 Cal. 438, 15 P. 76. Larceny  88

4. Construction with other laws

A prior conviction for violating provision of Veh.C. § 23101 (see, now, Veh.C. § 23153), making it unlawful
for one under influence of liquor to drive vehicle on highway was not an essential element for consideration in
trial of accused who was charged with subsequent violation of the statute, and the prosecution was subject to
provisions of this section regarding procedure to be followed in case accused is charged as a second offender.
People v. Richardson (1946) 169 P.2d 44, 74 Cal.App.2d 528; People v. Hudgins (1943) 138 P.2d 311, 59
Cal.App.2d 175.

Neither federal Constitution nor state Constitution affords a defendant a jury trial on issue whether he has
suffered a prior conviction; that right is purely statutory in origin. People v. Mosby (2004) 15 Cal.Rptr.3d 262,
33 Cal.4th 353, 92 P.3d 841. Jury  21.4; Jury  34(6)

Statutes which grant defendants a right to an adversarial hearing on the truth of a prior conviction allegation do
not suggest that the Legislature did not want the prosecution to have a remedy from a not true finding by
permitting a retrial after appellate court reverses finding for insufficient evidence. People v. Barragan (2004) 9
Cal.Rptr.3d 76, 32 Cal.4th 236, 83 P.3d 480. Criminal Law  1192

This section must be considered in connection with C.C.P. former § 2051 (see, now, Evid.C. § 788), which
provides for the impeachment of a witness by showing prior conviction of a felony. People v. Jackson (App. 2
Dist. 1947) 80 Cal.App.2d 386, 181 P.2d 889.

5. Purpose

This section was not designed to exclude relevant evidence. People v. Houser (1965) 48 Cal.Rptr. 300, 238
Cal.App.2d 930; People v. Spencer (1963) 31 Cal.Rptr. 782, 383 P.2d 134, 60 Cal.2d 64, certiorari denied 84
S.Ct. 1924, 377 U.S. 1007, 12 L.Ed.2d 1055.

This section providing that charge of a previous conviction must not be read to jury nor alluded to on trial in a
case where defendant pleads not guilty and answers that he has suffered a previous conviction was not designed
to exclude relevant evidence which tends to establish a fact material for prosecution. People v. Martinez (App. 1
Dist. 1973) 107 Cal.Rptr. 284, 31 Cal.App.3d 355. Criminal Law  369.2(1)

This section was not designed to exclude relevant evidence, and except when it shows merely criminal
disposition, evidence which tends to establish fact material for prosecution is admissible though it may connect
defendant with offense not included in charge. People v. Washington (1969) 80 Cal.Rptr. 567, 71 Cal.2d 1061,
458 P.2d 479.

This section is calculated to reduce possibility of jury prejudice against an accused due to introduction into
evidence of his prior misconduct. People v. Pierson (App. 2 Dist. 1969) 77 Cal.Rptr. 888, 273 Cal.App.2d 130.

Although this section providing that, where charge of prior conviction is admitted, such prior conviction must
not be alluded to on trial, is fundamental declaration of public policy, this section was not designed to, and does
not, exclude relevant evidence. People v. Cook (App. 1 Dist. 1967) 60 Cal.Rptr. 133, 252 Cal.App.2d 25.
Criminal Law  369.2(1)

One purpose of this section governing procedure with respect to prior convictions charged is to insure that trier
of fact, if priors are admitted, will not be prejudicially influenced in determining guilt on specific charge upon
which defendant is brought into court, and validity of priors is relevant only for purpose of sentencing if
defendant does not contest their validity. People v. Jaquish (App. 2 Dist. 1966) 53 Cal.Rptr. 123, 244
Cal.App.2d 444. Sentencing And Punishment  1355

Purpose of this section providing that if defendant pleads not guilty and admits prior convictions, charge must



not be read to jury nor alluded to at trial is to allow defendants to plead guilty to prior offense thus keeping
inflammatory nature of prior offense from jury. People v. Morris (App. 2 Dist. 1964) 37 Cal.Rptr. 741, 226
Cal.App.2d 12. Sentencing And Punishment  1379(4)

Sole purpose of prior conviction procedure is to provide increased punishment of those whose prior convictions
fall within scope of statutes. People v. Hoerler (App. 1 Dist. 1962) 25 Cal.Rptr. 209, 208 Cal.App.2d 402.
Sentencing And Punishment  1203

6. Subsequent proceedings

This section providing that defendant's answer that he had suffered previous conviction is conclusive of his
having suffered such previous conviction in all subsequent proceedings only relates to proceedings on
arraignment and plea. People v. Bowen (App. 1 Dist. 1971) 99 Cal.Rptr. 498, 22 Cal.App.3d 267. Sentencing
And Punishment  1373

The words "subsequent proceedings", within this section making defendant's admission that he had suffered
prior convictions alleged in support of charge seeking to have defendant adjudged to be an habitual criminal,
unless withdrawn by consent of court, conclusive of fact of his having suffered such previous convictions in all
subsequent proceedings, refer to proceedings in same action, including an appeal from judgment of conviction,
but do not include an independent proceeding in habeas corpus. Ex parte Seeley (1946) 29 Cal.2d 294, 176 P.2d
24. Habeas Corpus  725

7. Charge of prior conviction

After the repeal of former § 1025 it was necessary that previous conviction be charged, that defendant plead
thereto, and that the plea be passed upon by the jury, notwithstanding an admission of such previous conviction
by defendant when improperly asked by the clerk as to the fact. People v. King (1883) 30 P. 1028, 64 Cal. 338;
People v. Wheatley (1891) 26 P. 95, 88 Cal. 114.

Whenever fact of prior conviction for narcotics offense affects defendant's eligibility for probation, prior
conviction should be charged and proved according to § 969 et seq., 1025, 1093, 1158, and if not so charged
and proved, prior conviction cannot operate to bar defendant from probation. People v. Lo Cicero (1969) 80
Cal.Rptr. 913, 71 Cal.2d 1186, 459 P.2d 241. Sentencing And Punishment  1872(1)

A prior felony conviction allegation does not constitute a separate and distinct charge requiring, on a denial
thereof and a plea of not guilty to the main offense, a trial separate from that on the issue of guilt in the latter,
but constitutes only one of the issues in the trial of the new or main offense charged in the pleading. People v.
Zavaleta (App. 2 Dist. 1960) 6 Cal.Rptr. 166, 182 Cal.App.2d 422. Sentencing And Punishment  1357

It is not necessary that prior convictions be charged in indictment or information in order that court may
consider them in applying provisions of statute rendering defendant ineligible for probation if he has been
previously convicted of a felony. People v. Tell (App. 1 Dist. 1954) 126 Cal.App.2d 208, 271 P.2d 568.
Sentencing And Punishment  1872(2)

Under a complaint charging violation of Veh.C. § 21450 by failing to stop at a traffic control signal, it was
proper to plead defendant's prior conviction of the same offense, where Vehicle Code provided greater
punishment for the second offense. People v. Ratner (Super. 1944) 67 Cal.App.2d Supp. 902, 153 P.2d 790.
Automobiles  359.1

8. Inquiry as to prior conviction

Purpose behind requirement that a defendant personally answer that he has suffered a prior conviction is the
same as that behind requirement that a defendant personally enter a guilty plea: to ensure that the incriminatory
statement is defendant's own. People v. Williams (App. 5 Dist. 1980) 163 Cal.Rptr. 169, 103 Cal.App.3d 507.
Sentencing And Punishment  1373

Inquiry may be made at penalty phase of trial into relevant circumstances surrounding earlier crimes of which



defendant was convicted. People v. Tolbert (1969) 76 Cal.Rptr. 445, 70 Cal.2d 790, 452 P.2d 661, certiorari
denied 92 S.Ct. 2416, 406 U.S. 971, 32 L.Ed.2d 671. Sentencing And Punishment  313

Notwithstanding this section that in case defendant pleads not guilty and answers that he has suffered previous
conviction, charge of previous conviction must not be read to jury nor alluded to on the trial, defendant may be
impeached by proof of prior felony conviction if he takes the stand in attempt to show that purported confession
was involuntary. People v. Brown (App. 2 Dist. 1963) 35 Cal.Rptr. 582, 222 Cal.App.2d 739. Witnesses 
337(9)

When relevant, this section, providing that in case defendant pleads not guilty and admits previous conviction,
previous conviction must not be alluded to on trial, must be scrupulously observed by all prosecuting attorneys.
People v. Spencer (1963) 31 Cal.Rptr. 782, 60 Cal.2d 64, 383 P.2d 134, certiorari denied 84 S.Ct. 1924, 377
U.S. 1007, 12 L.Ed.2d 1055. Criminal Law  2144

This section requires trial court at time of entering plea of accused to interrogate him regarding prior conviction
charged by information. People v. Hudgins (App. 3 Dist. 1943) 59 Cal.App.2d 175, 138 P.2d 311. Sentencing
And Punishment  1373

Appellant when rearraigned had answered the information by pleading "not guilty."  The rearraignment could
serve no purpose other than to fix the time when "he must be asked whether he has suffered such previous
conviction" as required by this section, and he was not entitled as a matter of right to a continuance. People v.
Barwick (1936) 7 Cal.2d 696, 62 P.2d 590.

It was not an act in excess of jurisdiction for the court, after the repeal of former § 1025 by Stats.1880, p. 19, c.
47, to call upon defendant to plead to the charge of prior conviction contained in the indictment. People v. King
(App. 1906) 4 Cal.App. 213, 87 P. 400.

On the arraignment of one informed against for burglary it is not error for the court to ask him whether he had
suffered the prior convictions charged against him in the information. People v. McGreggor (1891) 88 Cal. 140,
26 P. 97. Criminal Law  264

9. Admission of prior conviction — In general

Defendant was denied his statutory right to have the same jury decide the guilt issue on the underlying offenses
and the truth issue on the Nevada state robbery conviction allegations, where defendant had only waived his
statutory right to have the same jury decide the guilt issue on the underlying offenses and the truth issue on the
California prior allegations, before prosecutor's post-jury-verdict motion to add prior Nevada conviction was
granted. People v. Gutierrez (App. 3 Dist. 2001) 112 Cal.Rptr.2d 568, 93 Cal.App.4th 15, review denied.
Sentencing And Punishment  1360

Section 1093 and this section providing that where defendant has admitted a charged prior felony conviction,
his admission is conclusive and that issue is no longer matter for jury refer exclusively to those cases where
previous conviction is alleged for purpose of enabling court to impose greater punishment than authorized for
offense charged and do not render evidence of prior conviction inadmissible to prove guilt. People v. Faulkner
(App. 1 Dist. 1972) 104 Cal.Rptr. 625, 28 Cal.App.3d 384. Criminal Law  369.2(1)

When defendant admits prior offense, it is error to bring prior conviction to attention of jury. People v. Prince
(App. 1 Dist. 1968) 74 Cal.Rptr. 197, 268 Cal.App.2d 398. Sentencing And Punishment  1379(2)

One convicted in 1946 as an habitual criminal, partly on basis of 1932 conviction of burglary in Washington,
could attack the habitual criminal adjudication by showing that Washington statute defining burglary includes
entry with intent to commit any crime, whether misdemeanor or felony, or innocent entry followed by
commission of crime and breaking out, whereas burglary in California requires entry with intent to commit
grand or petit larceny or felony. In re Finley (1968) 66 Cal.Rptr. 733, 68 Cal.2d 389, 438 P.2d 381. Habeas
Corpus  509(1)



Refusal to strike psychiatrist's testimony referring to defendant's history of criminal conduct was not error, in
view of fact that defendant went to trial on issue raised by his plea of not guilty by reason of insanity and in
view of cautionary instruction that jury could consider such evidence only as part of defendant's history in
arriving at diagnosis of his mental condition at time of act involved. People v. Houser (App. 4 Dist. 1965) 48
Cal.Rptr. 300, 238 Cal.App.2d 930. Criminal Law  673(5)

Denial of request by defendant, who had denied prior convictions at his arraignment, to admit priors after
charges had been read to jury was not abuse of discretion. People v. Morris (App. 2 Dist. 1964) 37 Cal.Rptr.
741, 226 Cal.App.2d 12. Sentencing And Punishment  1379(4)

Although defendant had pleaded not guilty to murder and robbery and admitted prior conviction, testimony of
officer relating to defendant's exculpatory story that man defendant met in named prison had committed murder
was not inadmissible, where testimony was offered to show defendant's inconsistent statements concerning
acquaintanceship with such person, to cast doubt on truthfulness of exculpatory story and to show
consciousness of guilt. People v. Spencer (1963) 31 Cal.Rptr. 782, 60 Cal.2d 64, 383 P.2d 134, certiorari denied
84 S.Ct. 1924, 377 U.S. 1007, 12 L.Ed.2d 1055. Criminal Law  369.2(4)

Where former conviction which is not element of crime for which defendant is on trial is admitted outside
presence of jury, allusion to it during trial is forbidden. People v. Ozuna (App. 2 Dist. 1963) 28 Cal.Rptr. 663,
213 Cal.App.2d 338. Criminal Law  369.1

Defendant's admission of prior convictions justified entry of plea of guilty to charge of prior convictions even
though defendant claimed that prior convictions were obtained illegally. People v. Sullivan (App. 5 Dist. 1962)
23 Cal.Rptr. 558, 206 Cal.App.2d 36. Criminal Law  273.3

In prosecution for unlawful possession of marijuana, admitting evidence, after defendant admitted a prior
conviction of same offense, of the prior information and minutes of the courts stating that defendant pleaded
guilty to the offense charged, and wherein the court gave a cautionary instruction to show that defendant knew
that cigarettes which he threw away as officers approached contained marijuana, was not error. People v.
Castellanos (App. 1958) 157 Cal.App.2d 36, 320 P.2d 152. Sentencing And Punishment  1379(2)

Where defendant does not testify and admits prior conviction, it is improper to bring such prior conviction to
the attention of jury. People v. Reese (1956) 47 Cal.2d 112, 301 P.2d 582, certiorari denied 78 S.Ct. 420, 355
U.S. 929, 2 L.Ed.2d 419. Sentencing And Punishment  1379(4)

Defendant who on his arraignment in robbery prosecution admitted that he had theretofore been convicted of a
felony could not complain of his cross-examination as to such conviction, where he had not objected to such
cross-examination which was to obtain explanation of his statement on direct examination that he was a
"two-time loser". People v. Jacklin (App. 2 Dist. 1936) 17 Cal.App.2d 406, 62 P.2d 173. Criminal Law 
1036.2

Allegation in information of previous conviction of obtaining property by false pretenses in Oregon, not stating
that property was worth more than $200 so as to be considered felony in determining punishment under habitual
criminal act, was sufficient to support finding of prior conviction of felony where accused admitted allegation
in plea and record did not show that value of property was less than $200. People v. Shaw (App. 4 Dist. 1934)
137 Cal.App. 533, 30 P.2d 1031. Sentencing And Punishment  1367

It will be presumed that accused would have admitted a prior conviction at his arraignment if it had been
correctly charged, thereby excluding reference thereto under this section and § 1093, subd. 1. People v.
Colombo (App. 3 Dist. 1924) 70 Cal.App. 489, 233 P. 413. Criminal Law  1144.4

Where an information charges a felony, together with a prior conviction, and the accused pleads not guilty of
the offense charged, but confesses the prior conviction, a general verdict that the defendant is found guilty as
charged in the information is broad enough to cover all the issues in the pleading, and is in all respects regular,
and it is not necessary that the jury should find specially as to the prior conviction. People v. Brooks (1884) 65



Cal. 295, 4 P. 7. Sentencing And Punishment  1389; Sentencing And Punishment  1392

If the defendant pleads "guilty of the offense as charged in the indictment," and the indictment charges the
offense of petit larceny committed after a previous conviction for petit larceny, the plea confesses the offense
charged, which includes the previous conviction, and the defendant must be sentenced for a felony. People v.
Delany (1874) 49 Cal. 394. Sentencing And Punishment  1373

10.  —  —  Voluntary admission, admission of prior conviction

Under totality of circumstances, defendant's admission to prior conviction, made after jury found defendant
guilty of selling cocaine and he was told he had a right to jury trial on prior conviction allegation, was
voluntarily and intelligently made, even though he was not advised of his rights to remain silent and to confront
witnesses; defendant had just undergone trial in which he exercised his right to remain silent and, through
counsel, had confronted witnesses, and the prior conviction was based on a guilty plea in which defendant
would have received Boykin-Tahl advisements of all pertinent rights; disapproving People v. Van Buren, 93
Cal.App.4th 875, 113 Cal.Rptr.2d 510, People v. Carroll, 47 Cal.App.4th 892, 54 Cal.Rptr.2d 868, People v.
Garcia, 45 Cal.App.4th 1242, 53 Cal.Rptr.2d 256, People v. Torres, 43 Cal.App.4th 1073, 51 Cal.Rptr.2d 77,
and People v. Howard, 25 Cal.App.4th 1660, 31 Cal.Rptr.2d 103. People v. Mosby (2004) 15 Cal.Rptr.3d 262,
33 Cal.4th 353, 92 P.3d 841. Sentencing And Punishment  1314

11.  —  —  Conclusive effect, admission of prior conviction

Admission of defendant that he had been previously convicted was conclusive as to validity of conviction and
prosecution had no additional burden of proof with respect to prior conviction. People v. Evans (App. 1 Dist.
1960) 8 Cal.Rptr. 410, 185 Cal.App.2d 331, certiorari denied 81 S.Ct. 1653, 377 U.S. 931, 6 L.Ed.2d 390.
Sentencing And Punishment  1381(3)

In prosecution for unlawful possession of narcotics, rearraignment of defendant after a mistrial was not
necessary, and defendant's admission of prior convictions was conclusive in subsequent proceeding. People v.
Tahtinen (1958) 50 Cal.2d 127, 323 P.2d 442, certiorari denied 79 S.Ct. 85, 358 U.S. 853, 3 L.Ed.2d 88.
Criminal Law  261(2)

12.  —  —  Conditional admission of prior conviction

Where it was clear that at time of arraignment defendant entered only a conditional admission of prior
convictions and did not waive right to assert the constitutional infirmities therein, failure to renew objection or
to offer further evidence on point was not a waiver of rights, reserved in connection with original objection, but
such failure did preclude defendant from relying on any matters other than as set forth in his offer of proof
made prior to the conditional admissions. People v. Bowen (App. 1 Dist. 1971) 99 Cal.Rptr. 498, 22 Cal.App.3d
267. Sentencing And Punishment  1327

13.  —  —  Plea bargaining, admission of prior conviction

Fact that transcript of guilty plea proceedings did not explicitly show that defendant admitted prior felony
conviction, for which one-year enhancement was imposed, did not constitute a denial of the prior since when
defendant was asked whether he pled guilty to "this charge" it was obvious that all participants understood
reference to include principal offense and the prior felony conviction, trial counsel stipulated a factual basis for
prior and since defendant obviously understood scope of the bargain, it would be inferred that guilty plea
included an admission of the prior. People v. Williams (App. 5 Dist. 1980) 163 Cal.Rptr. 169, 103 Cal.App.3d
507. Criminal Law  1086.9

14.  —  —  Stipulations, admission of prior conviction

Allowing prosecutor, over defendant's objection and his attempt to stipulate to prior felony conviction in
prosecution for petty theft with prior theft conviction, to present to jury evidence of prior conviction was
reversible error; there was reasonable probability of different verdict had jury not been warned of defendant's



prior robbery conviction. People v. Bouzas (1991) 279 Cal.Rptr. 847, 53 Cal.3d 467, 807 P.2d 1076. Criminal
Law  369.5; Criminal Law  1169.11

Prosecution may be required to accept defendant's stipulation that he has been convicted of a felony and the fact
of that conviction may be kept from the jury even when the prior felony conviction is an element of the crime
charged. People v. Sherren (App. 1 Dist. 1979) 152 Cal.Rptr. 828, 89 Cal.App.3d 752. Criminal Law  661

Where defendant, through counsel, stipulated to admission of evidence proving prior offenses, effect of failure
to arraign defendant on that issue, if there was in fact such failure, was waived. People v. Jaquish (App. 2 Dist.
1966) 53 Cal.Rptr. 123, 244 Cal.App.2d 444. Stipulations  14(7)

15. Mistake in plea

Where it appeared on face of record that defendant's plea of guilty to charge of former conviction alleged in
information actually related to conviction subsequent to commission of crime charged in information, defendant
would be considered and dealt with as not having been convicted of such felony prior to commission of crime
charged. People v. Gennaitte (App. 1954) 127 Cal.App.2d 544, 274 P.2d 169, certiorari denied 75 S.Ct. 574,
348 U.S. 983, 99 L.Ed. 765. Sentencing And Punishment  1302

16. Trial of primary offense

In proceeding on petition for writ of habeas corpus to secure release from state hospital where petitioner was
held under commitment as an insane person who was committed to hospital by court where such person had
been charged with murder, wherein district attorney of county where accused had been charged with murder
had no evidence to offer and recognized authority of hospital medical staff, and physician under whose care
petitioner had been in hospital had stated that petitioner had been suffering from alcoholic hallucinosis, that all
such symptoms had disappeared and that he had been fully restored to mental health, petitioner's sanity was
established as matter of law. Application of Perkins (App. 1958) 165 Cal.App.2d 73, 331 P.2d 712. Habeas
Corpus  732

Where defendant admitted two prior convictions, on trial of primary offense, court properly refrained from
trying issue presented by amended information regarding the two prior offenses. People v. McConnell (App. 1
Dist. 1948) 86 Cal.App.2d 578, 195 P.2d 34. Sentencing And Punishment  1379(2)

17. Trial of issue of prior conviction — In general

Sentencing court improperly failed to make finding, in bench trial on truth of conviction and prison priors, on
truth of alleged prison prior, where the matter was clearly before it. People v. Walker (App. 4 Dist. 2001) 107
Cal.Rptr.2d 264, 89 Cal.App.4th 380, review denied. Sentencing And Punishment  1392

Even though trial court committed statutory error by discharging jury after bifurcation was ordered and after it
returned verdict of guilty but before it had determined truth of alleged prior convictions, defendant's failure to
object precluded his obtaining appellate relief on basis of this statutory error. People v. Saunders (1993) 20
Cal.Rptr.2d 638, 5 Cal.4th 580, 853 P.2d 1093, rehearing denied, certiorari denied 114 S.Ct. 1101, 510 U.S.
1131, 127 L.Ed.2d 413. Criminal Law  1042.5

Where defendant pled not guilty to current offense and denied allegation that he had suffered prior felony
conviction, his failure to object to discharge of jury after it returned guilty verdict on current offense did not
waive his claim that double jeopardy precluded subsequent trial on priors. People v. Saunders (1993) 20
Cal.Rptr.2d 638, 5 Cal.4th 580, 853 P.2d 1093, rehearing denied, certiorari denied 114 S.Ct. 1101, 510 U.S.
1131, 127 L.Ed.2d 413. Double Jeopardy  201

Although, at outset of trial, court read allegation of prior conviction to jury and prosecutor briefly mentioned it
in opening statement, court did not abuse its discretion in then ordering a bifurcated trial in which evidence
would be taken only on the main cause and the introduction of any evidence on the prior would be postponed,
since it is doubtful that not to have a bifurcated trial is a fundamental right requiring defendant's personal



waiver, since the action of prosecutor, defense counsel and court was intended to benefit defendant, since
defense counsel's stipulation to bifurcation was a choice of tactics, and since the bifurcation order was no more
than one directing the order of proof. People v. Guillen (App. 2 Dist. 1974) 113 Cal.Rptr. 43, 37 Cal.App.3d
976. Attorney And Client  86; Sentencing And Punishment  334

Term "speedy trial" is necessarily relative and depends on circumstances in each case, but it would seem clear
that a trial should be held as soon after indictment or charge has been made as reasonably can be done and
defendant is not required to remain under cloud of unliquidated criminal charge for indeterminate period
because of listlessness or total lack of interest of prosecution. People v. Guaracha (App. 2 Dist. 1969) 77
Cal.Rptr. 695, 272 Cal.App.2d 839. Criminal Law  577.10(2)

It is not necessary to have a bifurcated proceeding in which fact of prior conviction is determined in a
proceeding after conviction of primary offense. People v. Mason (App. 2 Dist. 1969) 74 Cal.Rptr. 708, 269
Cal.App.2d 311. Sentencing And Punishment  1358

Where information charged defendant with possession of heroin and alleged that defendant had been previously
convicted of two felonies, and defendant pleaded not guilty to possession charge and denied that he had been
previously convicted of the two felonies and defendant waived right to trial by jury, the waiver went not only to
the not guilty plea on possession charge but also to the denial of the previous convictions as well, and the court
having heard and determined the issue of defendant's guilt on his plea of not guilty, the issue relative to the
prior felony convictions was properly heard and determined by the same trier of fact. People v. Zavaleta (App.
2 Dist. 1960) 6 Cal.Rptr. 166, 182 Cal.App.2d 422. Jury  29(7)

When a defendant is charged in an information or indictment with having suffered a previous conviction and at
time of his arraignment denies such charge, the issue thus joined must be tried by jury which tries issue upon
his plea of not guilty to offense charged in information or indictment. People v. Kingsbury (App. 2 Dist. 1945)
70 Cal.App.2d 128, 160 P.2d 587. Sentencing And Punishment  1373

Where accused at time of arraignment, after being informed by the court of his legal rights, waived the reading
of the information charging him with the offense of carrying a concealed weapon, and that he was previously
convicted of a felony, and upon being given a copy thereof pleaded "not guilty as charged in the information,"
his plea put in issue the charge of the previous conviction as well as the principal offense, and the question
whether defendant had been previously convicted was properly submitted to the jury. People v. Ross (App. 2
Dist. 1922) 60 Cal.App. 163, 212 P. 627. Criminal Law  300

Where accused refused to plead to charge that he had been previously convicted, he will be regarded as having
pleaded not guilty, in which case this section makes question one for the jury. People v. Kirk (App. 1917) 32
Cal.App. 517, 163 P. 696. Criminal Law  737(1)

18.  —  —  Double jeopardy, trial of issue of prior conviction

Double jeopardy clause of Federal Constitution does not bar trial of prior conviction allegations held in
connection with noncapital proceeding.(Per Chin, J., with two Justices concurring and one Justice concurring in
the result.) People v. Monge (1997) 66 Cal.Rptr.2d 853, 16 Cal.4th 826, 941 P.2d 1121, certiorari granted in
part 118 S.Ct. 751, 522 U.S. 1072, 139 L.Ed.2d 750, affirmed 118 S.Ct. 2246, 524 U.S. 721, 141 L.Ed.2d 615.
Double Jeopardy  30

Double jeopardy clause of State Constitution does not bar retrial of prior conviction allegations held in
connection with noncapital proceeding.(Per Chin, J., with two Justices concurring and one Justice concurring in
the result.) People v. Monge (1997) 66 Cal.Rptr.2d 853, 16 Cal.4th 826, 941 P.2d 1121, certiorari granted in
part 118 S.Ct. 751, 522 U.S. 1072, 139 L.Ed.2d 750, affirmed 118 S.Ct. 2246, 524 U.S. 721, 141 L.Ed.2d 615.
Double Jeopardy  30

19.  —  —  Procedures, trial of issue of prior conviction

Under the Three Strikes law, a qualifying prior conviction must, in the current case, be pleaded and proved



beyond a reasonable doubt, and the defendant has a statutory right to a jury trial, at least on the issue whether
the defendant suffered the prior conviction. People v. Bowden (App. 2 Dist. 2002) 125 Cal.Rptr.2d 513, 102
Cal.App.4th 387, rehearing denied, review denied. Jury  21.4; Sentencing And Punishment  1365;
Sentencing And Punishment  1380(2)

Trial at which jury determines truth of prior conviction allegation has hallmarks of trial on guilt or innocence,
and thus, defendant has right to counsel, notice, and an opportunity to be heard, and prosecution must plead and
prove prior conviction allegation and has burden of proof beyond a reasonable doubt.(Per Chin, J., with two
Justices concurring and one Justice concurring in the result.) People v. Monge (1997) 66 Cal.Rptr.2d 853, 16
Cal.4th 826, 941 P.2d 1121, certiorari granted in part 118 S.Ct. 751, 522 U.S. 1072, 139 L.Ed.2d 750, affirmed
118 S.Ct. 2246, 524 U.S. 721, 141 L.Ed.2d 615. Sentencing And Punishment  1361; Sentencing And
Punishment  1384; Sentencing And Punishment  1371; Sentencing And Punishment  1380(2)

When state legislature has elected at its option to provide trial-like proceeding to resolve factual issue that judge
could otherwise resolve with no hearing at all, legislature need not provide all the procedural protections that
apply in constitutionally mandated trial.(Per Chin, J., with two Justices concurring and one Justice concurring in
the result.) People v. Monge (1997) 66 Cal.Rptr.2d 853, 16 Cal.4th 826, 941 P.2d 1121, certiorari granted in
part 118 S.Ct. 751, 522 U.S. 1072, 139 L.Ed.2d 750, affirmed 118 S.Ct. 2246, 524 U.S. 721, 141 L.Ed.2d 615.
Criminal Law  731

20. Bifurcation of proceedings

The denial of bifurcation will not unduly prejudice the defendant when, even if bifurcation were ordered, the
jury still would learn of the existence of the prior conviction before returning a verdict of guilty. People v.
Burch (App. 4 Dist. 2007) 55 Cal.Rptr.3d 892, 148 Cal.App.4th 862. Sentencing And Punishment  334

In ruling on a request to bifurcate a trial on the defendant's prior offense, the court should consider factors that
affect the potential for prejudice, including the degree to which the prior offense is similar to the charged
offense, how recently the prior conviction occurred, and the relative seriousness or inflammatory nature of the
prior conviction as compared with the charged offense; the court should also consider whether potential
prejudice is lessened for some reason, such as when evidence will be admitted for a purpose other than sentence
enhancement. People v. Burch (App. 4 Dist. 2007) 55 Cal.Rptr.3d 892, 148 Cal.App.4th 862. Sentencing And
Punishment  334

The primary consideration for the trial court in ruling on a request to bifurcate a sentence enhancement is
whether the admission of evidence relating to the enhancement during the trial on the charged offenses would
pose a substantial risk of undue prejudice to the defendant. People v. Burch (App. 4 Dist. 2007) 55 Cal.Rptr.3d
892, 148 Cal.App.4th 862. Sentencing And Punishment  334

Defendant was not entitled to bifurcation of his prison prior allegation; trial court had ordered a conditional
bifurcation if defendant chose not to testify, and when defendant decided to testify, any potential unfairness
from the admission of evidence necessary to prove the prior prison allegation was overshadowed by the impact
to defendant's credibility associated with his criminal record that was properly used to impeach him. People v.
Burch (App. 4 Dist. 2007) 55 Cal.Rptr.3d 892, 148 Cal.App.4th 862. Sentencing And Punishment  334

When defendant seeks to bifurcate determination of truth of prior conviction allegation for purposes of
sentencing from determination of defendant's guilt of charged crimes, only statutory right to jury trial is
implicated in trial of sentencing allegations, and since there is no constitutional right to have jury determine
truth of prior conviction allegation, failure to obtain express, personal waiver of right to jury trial of prior
conviction allegations does not violate State Constitution. People v. Vera (1997) 62 Cal.Rptr.2d 754, 15 Cal.4th
269, 934 P.2d 1279. Jury  21.4; Jury  29(6)

Trial court has discretion, in jury trial, to bifurcate determination of truth of alleged prior conviction, for
purposes of sentence enhancement, from determination of defendant's guilt of charged offense, but is not
required to do so if defendant will not be unduly prejudiced by having truth of alleged prior conviction



determined in unitary trial; however, denial of timely request for bifurcation is abuse of discretion where
admitting evidence of alleged prior conviction poses substantial risk of prejudice to defendant. People v.
Calderon (1994) 36 Cal.Rptr.2d 333, 9 Cal.4th 69, 885 P.2d 83. Sentencing And Punishment  1358

When existence of defendant's prior offense is otherwise admissible to prove defendant committed charged
offense, because earlier violation is element of current offense or is relevant to prove matters such as
defendant's identity, intent, or plan, admission of prior conviction to prove, as well, sentence enhancement
allegation would not unduly prejudice defendant, so that bifurcation of determination of truth of alleged prior
conviction from determination of defendant's guilt of charged offense would not be required. People v.
Calderon (1994) 36 Cal.Rptr.2d 333, 9 Cal.4th 69, 885 P.2d 83. Sentencing And Punishment  1358

When it is clear prior to trial that defendant will testify and be impeached with evidence of prior conviction,
denial of request for bifurcated trial on truth of alleged prior conviction, for purposes of sentence enhancement,
and defendant's guilt of charged offense generally would not expose jury to any additional prejudicial evidence
concerning defendant and, thus, trial court would not abuse its discretion in denying bifurcation. People v.
Calderon (1994) 36 Cal.Rptr.2d 333, 9 Cal.4th 69, 885 P.2d 83. Sentencing And Punishment  1358

Whether sanitized reference to defendant's prior conviction, for purpose of impeachment, would render
nonprejudicial admission of that prior conviction for purpose of sentence enhancement so as to justify unitary
trial will depend upon circumstances of particular case. People v. Calderon (1994) 36 Cal.Rptr.2d 333, 9
Cal.4th 69, 885 P.2d 83. Sentencing And Punishment  1358

In considering potential prejudicial effect of admission of evidence that defendant has suffered alleged prior
conviction, in determining whether to bifurcate determination of truth of alleged prior conviction, for purposes
of sentence enhancement, from determination of defendant's guilt of charged offense, relevant factors include,
but are not limited to, degree to which prior offense is similar to charge offense, how recently prior conviction
occurred, and relative seriousness or inflammatory nature of prior conviction as compared with charged offense.
People v. Calderon (1994) 36 Cal.Rptr.2d 333, 9 Cal.4th 69, 885 P.2d 83. Sentencing And Punishment 
1358

If it appears likely that admission of evidence of prior conviction, for purposes of sentence enhancement, in
unitary trial would unduly prejudice defendant, court should consider whether that potential for prejudice will
be lessened for some reason, such as because evidence that defendant has committed one or more uncharged
criminal offense will be admitted for purposes other than sentence enhancement. People v. Calderon (1994) 36
Cal.Rptr.2d 333, 9 Cal.4th 69, 885 P.2d 83. Sentencing And Punishment  1358

Determination of whether risk of undue prejudice to defendant requires bifurcation of determination of truth of
alleged prior conviction, for purposes of sentence enhancement, from determination of defendant's guilt of
charged offense rests within sound discretion of trial court and that determination will be reversed on appeal
only if trial court abuses its discretion. People v. Calderon (1994) 36 Cal.Rptr.2d 333, 9 Cal.4th 69, 885 P.2d
83. Sentencing And Punishment  1358

Risk of undue prejudice posed by admission of evidence of prior conviction, considered against minimal
inconvenience caused by bifurcating determination of truth of alleged prior conviction, for purposes of sentence
enhancement, from determination of defendant's guilt of charged offense, frequently will militate in favor of
granting defendant's timely request for bifurcation. People v. Calderon (1994) 36 Cal.Rptr.2d 333, 9 Cal.4th 69,
885 P.2d 83. Sentencing And Punishment  1358

In appropriate cases, court may wish to grant conditionally defendant's motion for bifurcation of determination
of truth of alleged prior conviction, for purposes of sentence enhancement, from determination of defendant's
guilt of charged offense and reconsider that ruling at close of prosecution's case in chief and again at close of
defense case, in light of developments in proceedings. People v. Calderon (1994) 36 Cal.Rptr.2d 333, 9 Cal.4th
69, 885 P.2d 83. Sentencing And Punishment  1357

On basis of state of record at time trial court ruled on motion to bifurcate determination of truth of alleged prior



conviction, for purposes of sentence enhancement, from determination of defendant's guilt of charged offense,
bifurcation was required as it appeared that admission of defendant's prior conviction would have unduly
prejudiced jury's determination of defendant's guilt of charge offense; defendant's prior conviction was for
attempted robbery, which bore some similarity to and was of comparable seriousness to charged offense of
attempted burglary, and that was no indication, at time of court's ruling, that that potential for prejudice would
be lessened because evidence of alleged prior offense, or additional prior conduct, would be admitted to other
purposes at trial of charge offense. People v. Calderon (1994) 36 Cal.Rptr.2d 333, 9 Cal.4th 69, 885 P.2d 83.
Sentencing And Punishment  1358

Trial court's error in denying, without considering particular circumstances of case, defendant's motion to
bifurcate determination of truth of alleged prior conviction, for purposes of sentence enhancement, from
determination of defendant's guilt of charged offense of burglary was not reversible error with respect to
defendant's conviction for burglary; after trial court denied motion, defendant admitted prior conviction outside
presence of jury, and no evidence relating to prior conviction or resulting prison term was admitted for purpose
of sentence enhancement. People v. Calderon (1994) 36 Cal.Rptr.2d 333, 9 Cal.4th 69, 885 P.2d 83. Criminal
Law  1177.5(1)

Trial court's error in denying, without considering particular circumstances of case, defendant's motion to
bifurcate determination of truth of alleged prior conviction, for purposes of sentence enhancement, from
determination of defendant's guilt of charged offense of burglary was reversible error with respect to
determination of sentence enhancement; after trial court denied motion, defendant admitted prior conviction
outside presence of jury, and, thus, denial of motion might have caused defendant to forego his right to have
jury determine whether he suffered alleged prior convicted and served resulting prison term. People v. Calderon
(1994) 36 Cal.Rptr.2d 333, 9 Cal.4th 69, 885 P.2d 83. Criminal Law  1177.5(1)

Although, on basis of state of record at time trial court ruled on motion to bifurcate determination of truth of
alleged prior conviction, for purposes of sentence enhancement, from determination of defendant's guilt of
charged offense, bifurcation was required, Supreme Court would vacate portion of judgment imposing sentence
enhancement and direct remand to trial court to reconsider bifurcation motion; at time of motion, neither parties
nor trial court had benefit of decision describing factors court should consider in deciding whether bifurcation
was necessary, and Supreme Court could not foreclose possibility that further information was available, but
not presented, at time trial court ruled upon motion. People v. Calderon (1994) 36 Cal.Rptr.2d 333, 9 Cal.4th
69, 885 P.2d 83. Criminal Law  1181.5(9)

21. Jury consideration of prior convictions

California trial judge's taking judicial notice that an individual by defendant's name had been convicted
previously of two serious felony offenses, and so instructing the jury, did not violate California statute which
provides a criminal defendant with a statutory right to have a jury determine whether he has suffered
convictions for prior felony offenses, in case in which defendant was charged under the "three strikes" law, and
did not violate defendant's rights to due process and jury trial, where the trial court did not direct the jury to find
that the defendant himself had suffered these two prior convictions, so that the jury was still free to find that the
individual by defendant's name was not the same person as the defendant. Dillard v. Roe, C.A.9 (Cal.)2001, 244
F.3d 758, amended on denial of rehearing, certiorari denied 122 S.Ct. 238, 534 U.S. 905, 151 L.Ed.2d 172.
Constitutional Law  4637; Jury  34(7)

The determination of whether the risk of undue prejudice to the defendant, from the jury learning about a prior
offense, requires bifurcation is within the sound discretion of the trial court. People v. Burch (App. 4 Dist.
2007) 55 Cal.Rptr.3d 892, 148 Cal.App.4th 862. Sentencing And Punishment  334

Defendant had no state constitutional right to jury trial on sentence enhancement allegations that he had served
two prior prison terms, and thus no state constitutional violation occurred when defendant failed to personally
waive his statutory jury trial right on the prior prison term allegations. People v. Thomas (App. 2 Dist. 2001)
110 Cal.Rptr.2d 571, 91 Cal.App.4th 212, as modified, review denied, certiorari denied 122 S.Ct. 1319, 535



U.S. 938, 152 L.Ed.2d 227. Jury  34(7); Jury  29(6)

Any right to a jury trial of prior conviction allegations derives from state statutes, not from the state or federal
constitution. In re Taylor (App. 5 Dist. 2001) 106 Cal.Rptr.2d 454, 88 Cal.App.4th 1100, modified on denial of
rehearing, review denied.

Even if defendant sentenced under three strikes law based on two prior felony convictions for first-degree
burglary were unlawfully denied his statutory right to jury determination that he had sustained such prior
convictions, error was harmless; record clearly demonstrated that his prior burglary convictions were residential
burglaries and were thus serious felonies within the meaning of three strikes law. In re Taylor (App. 5 Dist.
2001) 106 Cal.Rptr.2d 454, 88 Cal.App.4th 1100, modified on denial of rehearing, review denied.

Any right to a jury trial of prior conviction allegations derives from relevant statutes, not from State or Federal
Constitution. People v. Epps (2001) 104 Cal.Rptr.2d 572, 25 Cal.4th 19, 18 P.3d 2, rehearing denied. Jury 
34(6)

Statutes governing trial of prior conviction allegations, though providing for trial court to try issue of
defendant's identity as the person who has suffered the prior conviction, nevertheless leaves questions as to
authenticity, accuracy, or sufficiency of convictions records for jury's determination, provided there is some
evidence to rebut statutory presumption that conviction records satisfying threshold admissibility requirements
establish that the conviction in fact occurred. People v. Epps (2001) 104 Cal.Rptr.2d 572, 25 Cal.4th 19, 18
P.3d 2, rehearing denied. Jury  34(6)

A defendant has the statutory right to have the same jury decide both the issue of guilt, and the truth of any
prior conviction allegations. People v. Tindall (2000) 102 Cal.Rptr.2d 533, 24 Cal.4th 767, 14 P.3d 207.
Sentencing And Punishment  1360

If a defendant pleads not guilty to the underlying offense, and a jury decides the issue of guilt, that same jury
shall decide whether the defendant suffered a prior conviction, unless the defendant waives jury trial. People v.
Tindall (2000) 102 Cal.Rptr.2d 533, 24 Cal.4th 767, 14 P.3d 207. Sentencing And Punishment  1360

Because a defendant may forfeit statutory right to have the same jury that decided issue of his guilt decide truth
of any prior conviction allegations, he thus possesses that right, and may forfeit, waive, or invoke it. People v.
Tindall (2000) 102 Cal.Rptr.2d 533, 24 Cal.4th 767, 14 P.3d 207. Sentencing And Punishment  1360

Defendant's right to have the same jury which determined his guilt determine truth of any prior conviction
allegations is not a statutory preference, but a procedural requirement, and therefore, although the prosecution
may amend an information to add alleged prior convictions on the trial court's order until sentencing, court may
not permit such an amendment if the jury has been discharged, unless the defendant waives or forfeits the right
to have the same jury try both guilt and priors. People v. Tindall (2000) 102 Cal.Rptr.2d 533, 24 Cal.4th 767, 14
P.3d 207. Sentencing And Punishment  1370

In the absence of a defendant's forfeiture or waiver, statute requires that the same jury that decided the issue of a
defendant's guilt "shall" also determine the truth of alleged prior convictions. People v. Tindall (2000) 102
Cal.Rptr.2d 533, 24 Cal.4th 767, 14 P.3d 207. Sentencing And Punishment  1360

In determining whether a prior conviction is serious, for purposes of "three strikes" law, the trier of fact may
look to the entire record of the conviction but no further. People v. Kelii (1999) 87 Cal.Rptr.2d 674, 21 Cal.4th
452, 981 P.2d 518, rehearing denied. Sentencing And Punishment  1379(2)

Defendant's right to have jury determine truth of allegation that defendant has suffered prior conviction and
prison term, so that defendant is subject to sentence enhancement, is derived from statute, and does not flow
from Federal or State Constitution. People v. Vera (1997) 62 Cal.Rptr.2d 754, 15 Cal.4th 269, 934 P.2d 1279.
Jury  21.4

Where defendant requested that determination of truth of alleged prior convictions be bifurcated from trial of



current charges, defendant was not placed twice in jeopardy when trial court, without objection by defendant,
discharged jury following guilty verdict and, as necessitated by bifurcation order, conducted further
proceedings to determine truth of alleged prior convictions; defendant was not at risk, during trial of current
charges, that jury would find true the prior conviction allegations, and dismissal of prior conviction allegations
would deny People their right to full and fair opportunity to prove truth of allegations. People v. Saunders
(1993) 20 Cal.Rptr.2d 638, 5 Cal.4th 580, 853 P.2d 1093, rehearing denied, certiorari denied 114 S.Ct. 1101,
510 U.S. 1131, 127 L.Ed.2d 413. Double Jeopardy  30

Question whether defendant committed prior theft alleged in petit theft information had to be submitted to jury,
where defendant denied allegation and did not request bifurcated trial. People v. Barre (App. 2 Dist. 1992) 14
Cal.Rptr.2d 307, 11 Cal.App.4th 961. Larceny  68(1)

Remand for limited purpose of trial on truth of prior assault conviction alleged as enhancement did not violate
statute requiring same jury to try both primary offense and truth of any alleged prior convictions. People v.
Moore (App. 2 Dist. 1992) 10 Cal.Rptr.2d 286, 8 Cal.App.4th 411. Criminal Law  1181.5(9)

If prior felony conviction is element of offense, it must be proved to trier of fact in open court; but if prior
conviction is only factor to be considered at sentencing, defendant can admit its truth and prevent jury from
hearing about it when charge is read or at any other time during trial. People v. Webb (App. 4 Dist. 1992) 8
Cal.Rptr.2d 904, 7 Cal.App.4th 575, rehearing denied and modified, review denied. Criminal Law  661;
Sentencing And Punishment  1379(4)

When jury was sworn, it was sworn to try both issue of guilt of substantive criminal offense and issue of truth
of alleged prior conviction, and consequently jeopardy attached to both issues; therefore, when trial court
improvidently discharged jury after it returned guilty verdict before issue of prior conviction was tendered to it,
double jeopardy considerations prohibited impanelling new jury to try issue of prior conviction. People v.
Wojahn (App. 1 Dist. 1984) 198 Cal.Rptr. 277, 150 Cal.App.3d 1024. Double Jeopardy  60.1

Purpose of procedure requiring separate arraignment on prior convictions when such are alleged to increase
punishment of habitual offender is to allow a defendant to confess a charged prior conviction so that there shall
be no allusion to it in a trial before a jury. People v. Pierson (App. 2 Dist. 1969) 77 Cal.Rptr. 888, 273
Cal.App.2d 130. Sentencing And Punishment  1358

Form of verdict reciting that jury found defendant guilty of the crime of felony, to wit, petty theft, as charged in
the information was not improper and misleading as connoting a minor crime of which the jury would be more
prone to convict than a more serious offense, in view of reference in the verdict form to felony. People v.
Fairchild (App. 1 Dist. 1967) 62 Cal.Rptr. 535, 254 Cal.App.2d 831, certiorari denied 88 S.Ct. 1861, 391 U.S.
955, 20 L.Ed.2d 870. Criminal Law  875(1)

Trial court properly refused to accept defendant's admission of fact as to each alleged prior conviction for which
defendant had been committed to youth authority prior to 1959 amendment of § 17, changing effect of such a
commitment from that of a felony conviction to a misdemeanor conviction when defendant would not admit
that either conviction constituted a felony conviction, and question whether defendant had suffered such prior
convictions was properly submitted to the jury. People v. Tucker (App. 4 Dist. 1962) 25 Cal.Rptr. 788, 209
Cal.App.2d 391. Sentencing And Punishment  1379(4); Sentencing And Punishment  1381(3)

Failure of trial court to call jurors before him for examination as to what occurred in jury room and refusal to
grant a new trial on ground that during deliberation of jury they were advised by one of their own members that
defendant had suffered prior convictions was not error, since affidavits, testimony and depositions of jurors are
inadmissible to impeach their own verdict except in case of verdicts reached by chance. People v. Chapman
(App. 1949) 91 Cal.App.2d 854, 206 P.2d 4. Criminal Law  925.5(3); Criminal Law  957(3)

22. Denial by refusal to answer

A defendant's refusal to answer whether he admits a prior conviction is equivalent to a denial. People v. Malloy



(App. 4 Dist. 1974) 116 Cal.Rptr. 592, 41 Cal.App.3d 944. Witnesses  347

A defendant is constitutionally privileged not to testify at all, thus putting the prosecution to its proof. People v.
Cabrellis (App. 3 Dist. 1967) 59 Cal.Rptr. 795, 251 Cal.App.2d 681. Witnesses  300

Defendant was in no position to complain of conduct of court in stating charges to jury and then adding that
defendant had three prior convictions which he denied when in fact defendant did not deny them but stood
mute, when counsel for defendant had opportunity before trial to take care of matter and when court explained
to jury what happened and told them there would be no issue as to the priors. People v. De Shore (App. 1 Dist.
1961) 13 Cal.Rptr. 472, 192 Cal.App.2d 679, certiorari denied 82 S.Ct. 837, 369 U.S. 814, 7 L.Ed.2d 791.
Criminal Law  1042.5

In prosecution for robbery, where defendant was also charged by information with a prior conviction and on
arraignment defendant was silent as to the prior conviction and a denial was accordingly entered, and when
matter came up in early part of trial counsel informed court that defendant would admit prior conviction and his
admission was received in court, there was no prejudice to defendant resulting from his arraignment during
course of trial without jury after his admission of prior conviction. People v. Bond (App. 1 Dist. 1960) 4
Cal.Rptr. 446, 179 Cal.App.2d 820. Sentencing And Punishment  1381(3)

The trial court's order that denial of each of five accusations of defendant's prior convictions of other felonies
than that charged in information be entered when defendant refused to admit or deny such convictions, but
stood mute after being fully advised by judge that in such case he would be compelled to enter such denials in
record and burden would be on prosecution to prove prior convictions, thereby apprising jury thereof, did not
deprive defendant of fair and impartial trial because jury thereby became aware of such convictions. People v.
Martin (App. 1954) 127 Cal.App.2d 777, 274 P.2d 509. Constitutional Law  4729; Sentencing And
Punishment  1373

23. Evidence on denial of prior conviction

Where accused prosecuted for violation of deadly weapon act provision (§ 12021) against possession of weapon
by one convicted of a felony, and for other offenses, denied prior felony conviction charged in information,
such prior conviction could be proved to jury. People v. Vaughn (App. 2 Dist. 1945) 70 Cal.App.2d 439, 161
P.2d 293. Weapons  17(3)

Where information charged defendant with grand theft and also with having been on three previous occasions
convicted of felony and defendant denied the conviction when arraigned, proof relative to such prior
convictions was properly presented at defendant's trial. People v. Kingsbury (App. 2 Dist. 1945) 70 Cal.App.2d
128, 160 P.2d 587. Sentencing And Punishment  1379(2)

24. Reading charge of prior conviction — In general

Generally, when a defendant is charged in an accusatory pleading with having suffered a prior conviction and is
asked whether he has suffered such prior conviction and he answers that he has, the charge of the previous
conviction must not be read to the jury nor alluded to on the trial. People v. Santa Maria (1962) 24 Cal.Rptr.
492, 207 Cal.App.2d 306; People v. Castellanos (1958) 320 P.2d 152, 157 Cal.App.2d 36.

Nonadmitted prior felony conviction must be read to jury before trial begins. People v. Aulisi (App. 2 Dist.
1968) 70 Cal.Rptr. 220, 264 Cal.App.2d 149. Sentencing And Punishment  1362

Defendant was not entitled to bifurcated trial or bifurcated deliberation of jury on questions of guilt and of prior
conviction, but clerk was required to read accusatory pleading charging prior convictions, omitting only the
ones admitted by defendant and issue of such prior convictions was properly to be determined by same jury
deciding issue of plea of not guilty. People v. Hickok (App. 1 Dist. 1964) 40 Cal.Rptr. 687, 230 Cal.App.2d 57,
certiorari denied 85 S.Ct. 1811, 381 U.S. 954, 14 L.Ed.2d 726. Sentencing And Punishment  1358;
Sentencing And Punishment  1360



Even though first conviction under § 647a, relating to child molestation by vagrants, is misdemeanor and
subsequent convictions are felonies, fact that the court clerk in reading the charge stated that the offense was a
felony did not inform jury there had been a prior conviction. People v. Moore (App. 1955) 137 Cal.App.2d 197,
290 P.2d 40. Criminal Law  633.34

Reviewing court is limited to record in determining whether clerk in trial court in reading information failed to
omit reference to prior conviction as required by this section. People v. Silva (App. 1934) 2 Cal.App.2d 616, 38
P.2d 481. Criminal Law  1119(1)

A contention that it is a discrimination and destruction of the uniform operation of the general laws of the trial
of a case, where a former conviction is relied on to increase the penalty for the offense for which defendant is
being tried, that the jury is prejudiced in advance from the fact of the reading of the indictment charging him
with the previous conviction, and that thereby defendant is compelled to be a witness against himself, is
untenable, in view of section 1093, directing that after the jury is impaneled and sworn in felony cases the
indictment or information shall be read to the jury, the defendant's plea stated, and that where a previous
conviction is charged, and the defendant has confessed the same, the clerk in reading the indictment shall omit
therefrom all that relates to the previous conviction. People v. Coleman (1904) 145 Cal. 609, 79 P. 283.

25.  —  —  Proper reading, charge of prior conviction

In prosecution under § 12021 forbidding possession of firearms by persons previously convicted of felonies, it
was not error for clerk to read into record defendant's previous conviction of a felony, as former conviction was
an integral part of the offense charged. People v. Garrow (App. 4 Dist. 1955) 130 Cal.App.2d 75, 278 P.2d 475,
certiorari denied 75 S.Ct. 779, 349 U.S. 933, 99 L.Ed. 1263, rehearing denied 75 S.Ct. 892, 349 U.S. 969, 99
L.Ed. 1290. Criminal Law  369.2(4)

Entries in clerk's minutes and excerpt from reporter's transcript disclosing that clerk read information and stated
defendant's plea would not be taken to mean that clerk in violation of this section and § 1093 read that portion
of information charging commission of previous offenses, but it would be presumed on appeal that clerk
performed his duty and read the information in the manner required by law and omitted allegations of former
convictions. People v. Hudson (App. 1 Dist. 1953) 120 Cal.App.2d 870, 262 P.2d 23. Criminal Law 
1144.10

In burglary prosecution, where only testimony bearing on a prior conviction was that voluntarily given by
defendant, on which testimony he was not cross-examined, and there was no reference to a prior conviction
except that information charged a prior conviction, and upon arraignment defendant admitted prior conviction,
and record disclosed that after jury was impaneled information was read to jury and jury was informed
defendant entered a plea of not guilty, it would be presumed, in absence of anything in record to contrary, that
in reading information to jury clerk observed statutory requirements and omitted all thereof that related to
previous conviction. People v. Smith (App. 1950) 98 Cal.App.2d 723, 221 P.2d 140, certiorari denied 71 S.Ct.
481, 340 U.S. 936, 95 L.Ed. 676. Criminal Law  1144.10

In prosecuting under indictment charging robbery and violation of dangerous weapons control law, and
charging accused with being habitual criminal, wherein accused pleaded not guilty and admitted prior
convictions, there was no prejudicial error committed when clerk read to jury charges contained in counts
charging violation of dangerous weapons control law, in which it was set forth that accused had previously been
convicted of specific felonies named in such counts. People v. Schunke (App. 2 Dist. 1941) 47 Cal.App.2d 542,
118 P.2d 314. Criminal Law  1172.3

Where court prevented clerk's reading part of information regarding prior conviction, after clerk had uttered a
few words indicating defendant had been in court before, there was no prejudicial error. People v. Smith (App.
2 Dist. 1929) 96 Cal.App. 373, 274 P. 451. Criminal Law  1166.20

26.  —  —  Erroneous or prejudicial reading, charge of prior conviction

Where accused was charged with violating statute making it unlawful for one under influence of liquor to drive



vehicle on highway and admitted charge that he had been previously convicted of same offense, subsequent
reference to the prior conviction by the clerk of court in reading information, and by the prosecution and the
trial court, was prejudicial error. People v. Hudgins (App. 3 Dist. 1943) 59 Cal.App.2d 175, 138 P.2d 311.
Criminal Law  1177.5(1); Automobiles  359.6

A reference to accused's prior conviction by court clerk in reading to jury count of information charging petit
theft, without eliminating words "with prior conviction of petit theft" therefrom, was error, where defendant
admitted such prior conviction on arraignment, and error was not cured by court's instruction. People v. Hobbs
(App. 3 Dist. 1940) 37 Cal.App.2d 8, 98 P.2d 775. Sentencing And Punishment  1362

Clerk and court erred in reading and submitting to jury confessed prior convictions of defendant. People v.
Rogers (App. 1 Dist. 1928) 94 Cal.App. 470, 271 P. 351. Sentencing And Punishment  1379(2)

Under § 1093, it was prejudicial error to direct the clerk, reading an indictment for robbery, to read that part
charging a prior conviction for burglary, which was confessed, and permit him to announce that "the defendant
confessed the same, and was guilty." People v. Sansome (1890) 84 Cal. 449, 24 P. 143.

Under § 1093 it was error to permit the reading before the jury of that part of the indictment relating to the
former convictions. People v. Meyer (1887) 73 Cal. 548, 15 P. 95.

27. Jury-waived trials

To forestall a subsequent claim of ineffectiveness of counsel, Court of Appeal would address merits of
defendant's claim that he was statutorily entitled to a jury trial on the identity of the person in documents
admitted to establish prison term priors, even though defendant waived issue for appellate review by failing to
object at trial. People v. Belmares (App. 5 Dist. 2003) 130 Cal.Rptr.2d 400, 106 Cal.App.4th 19, review denied.
Criminal Law  1035(7)

Defendant, who waived right to trial by jury in prosecution for selling heroin, and who was informer that
admission of prior offense would waive his right to trial on issue of prior conviction, was sufficiently informed
of right to trial by jury for such prior conviction to waive such right. People v. Lizarraga (App. 3 Dist. 1974)
118 Cal.Rptr. 208, 43 Cal.App.3d 815. Jury  29(6)

In jury-waived trial of defendant on charge of petty theft with prior felony conviction it would be presumed that
trial judge was not prejudiced by allusion to prior felony in same manner as jury might be, and noncompliance
with requirement of separate arraignment on alleged prior offenses did not constitute reversible error. People v.
Pierson (App. 2 Dist. 1969) 77 Cal.Rptr. 888, 273 Cal.App.2d 130. Criminal Law  1177.5(1)

Defendant's waiver of trial by jury included right to have jury determine validity of his prior conviction. People
v. Berutko (1969) 77 Cal.Rptr. 217, 71 Cal.2d 84, 453 P.2d 721. Jury  29(7)

28. Argument referring to prior convictions

Reference by prosecutor to prior burglary conviction of defendant who pleaded not guilty to burglary charge
was prejudicial error which resulted in a miscarriage of justice, without which it would have been reasonably
probable that a result more favorable to defendant would have been arrived at by jury had such reference not
occurred, where, inter alia, defense witnesses whose testimony was unimpeached testified to defendant's
presence elsewhere than at scene of crime when crime was committed, and admitted participant in the crime
testified that his accomplice was one other than the defendant and offered a physical description of such
accomplice that raised the possibility of mistaken identity on part of prosecution witnesses. People v. Rolon
(1967) 58 Cal.Rptr. 596, 66 Cal.2d 690, 427 P.2d 196. Criminal Law  2144; Criminal Law  1186.4(7)

In prosecution for first degree murder and other offenses, wherein defendant admitted prior felony conviction
and did not testify, statement by district attorney in argument to jury that one sentenced to the penitentiary for
life becomes eligible for parole after seven years or, "perhaps, a couple of years more", and instruction that,
even though given a life sentence, defendant would become eligible for parole after serving a minimum term of



nine years, did not have the effect of improperly bringing prior conviction to attention of jury. People v. Reese
(1956) 47 Cal.2d 112, 301 P.2d 582, certiorari denied 78 S.Ct. 420, 355 U.S. 929, 2 L.Ed.2d 419. Sentencing
And Punishment  1379(2)

Where husband convicted for nonsupport of wife was tried a second time, and jury was advised that he was not
being tried for former crime, but that previous occurrences were material only as tending to prove an
abandonment which had continued after release, and defendant's counsel referred to prior conviction throughout
the trial, references by district attorney to prior conviction in opening statement and closing argument were not
prejudicial. People v. Winn (App. 1 Dist. 1949) 94 Cal.App.2d 169, 210 P.2d 75. Criminal Law  1171.7

Where fact of defendant's previous conviction was properly before jury, that district attorney alluded thereto in
argument was not misconduct. People v. Brain (App. 1 Dist. 1936) 17 Cal.App.2d 141, 61 P.2d 806. Criminal
Law  2144

In murder prosecution, where defendant testified, district attorney's repeated references to defendant's
admission of prior conviction of assault with intent to murder, characterization of defendant as a "killer," and
unwarranted argument that certain witnesses knew of defendant's prior conviction, was misconduct. People v.
Granillo (App. 1934) 140 Cal.App. 707, 36 P.2d 206. Criminal Law  2206

Where defendant was charged with prior conviction to which he had pleaded guilty, district attorney had no
right to refer to prior conviction, where defendant had not taken stand in his own behalf. People v. Booth (App.
1 Dist. 1925) 72 Cal.App. 160, 236 P. 987. Criminal Law  2047

In prosecution for unlawful possession of a preparation of cocaine, prosecuting attorney's inadvertent reference
to defendant's prior conviction for same offense was not prejudicial where court admonished jury to disregard
it, and charge of previous conviction had been read to jury and frequently alluded to before defendant admitted
same. People v. Mock Don Yuen (App. 3 Dist. 1924) 67 Cal.App. 597, 227 P. 948. Criminal Law  2206

In a prosecution for petit larceny after a prior conviction, where defendant had offered character witnesses who
had admitted on cross-examination they had heard defendant had been previously convicted of petit larceny and
accused of other crimes, it was proper for the district attorney in his argument to refer to such admissions in
discussing the credibility of defendant's testimony. People v. Stennett (App. 3 Dist. 1921) 51 Cal.App. 370, 197
P. 372. Criminal Law  2144

There can be no excuse for flagrantly improper conduct of assistant district attorney, in referring to prior
conviction for similar offense after the court had stricken out all reference thereto. People v. Webster (App.
1918) 36 Cal.App. 540, 172 P. 768. Criminal Law  2144

Accused cannot complain where the fact of former conviction was interjected into the case by accused's
attorney. People v. Ferrara (App. 1912) 18 Cal.App. 271, 122 P. 1089.

The district attorney said: "The question turns essentially on whether or not the offense is a misdemeanor, or
whether it is a felony.  Our contention is that by reason of a former conviction, and the statute making (your
honor is familiar with it) a second conviction of petit larceny — " Here the defendant's attorney objected, and
the judge admonished the jury fully to pay no attention to what the district attorney had said.  The remark was
not cause for reversal. People v. Smith (1904) 143 Cal. 597, 77 P. 449.

29. Prior offense as basis for impeachment — In general

The right of impeachment of witness by showing prior conviction of an offense is available notwithstanding
that prior convictions are admitted in conformity with this section. People v. Chapman (1947) 185 P.2d 424, 81
Cal.App.2d 857; Application of Dorsey (1947) 184 P.2d 702, 81 Cal.App.2d 584; People v. Jackson (1947) 181
P.2d 889, 80 Cal.App.2d 386; People v. Johnston (1931) 299 P. 805, 114 Cal.App. 241.

Defendant who offered himself as witness became subject to same rules for testing his credibility before jury,
by impeachment or otherwise, as any other witness, and hence admission of questions concerning prior felony



which was charged in indictment, but which defendant had admitted, was not error. People v. Rose (1935) 49
P.2d 334, 9 Cal.App.2d 171; People v. Oubridge (1918) 175 P. 276, 38 Cal.App. 68.

Under California law, if defendant, after answering affirmatively charges alleging prior convictions, takes
witness stand to deny or explain away other evidence that has been introduced, commission of prior offenses
may be revealed to jury on cross-examination to impeach his testimony. Adamson v. People of State of Cal.,
U.S.Cal.1947, 67 S.Ct. 1672, 332 U.S. 46, 91 L.Ed. 1903, rehearing denied 68 S.Ct. 27, 332 U.S. 784, 92 L.Ed.
367. Witnesses  350

Under California law, a defendant may be impeached by prior convictions notwithstanding this section
providing, inter alia, that where defendant pleads not guilty and answers that he has suffered previous
conviction, charge of previous conviction must not be read to jury nor alluded to on the trial. Barbosa v.
Craven, C.A.9 (Cal.)1970, 431 F.2d 698. Witnesses  337(29)

Admission by defendant of prior conviction does not protect him from impeachment if he elects to become a
witness. People v. Bowen (App. 1 Dist. 1971) 99 Cal.Rptr. 498, 22 Cal.App.3d 267. Witnesses  337(29)

Where defendant's prior felony conviction was admitted to impeach him when he took stand to testify on his
own behalf, no prejudice resulted from fact that defendant's admitted prior conviction was known to judge who
heard evidence relating to and decided issue of new offense. People v. Prince (App. 1 Dist. 1968) 74 Cal.Rptr.
197, 268 Cal.App.2d 398. Criminal Law  260.11(6)

A defendant may, if he takes the witness stand, be impeached by proof of a prior felony conviction. People v.
Cabrellis (App. 3 Dist. 1967) 59 Cal.Rptr. 795, 251 Cal.App.2d 681. Witnesses  337(9)

Although allusion to prior felony convictions is prohibited when they have been admitted, such convictions may
be shown as a means of impeaching credibility of a defendant who has taken the stand in his own defense.
People v. Stinson (App. 3 Dist. 1963) 29 Cal.Rptr. 695, 214 Cal.App.2d 476. Witnesses  337(9)

Defendant who takes witness stand subjects himself to impeachment in same manner as any other witness,
including impeachment by proof of prior felony conviction. People v. Pike (1962) 22 Cal.Rptr. 664, 58 Cal.2d
70, 372 P.2d 656, certiorari denied 83 S.Ct. 324, 371 U.S. 941, 9 L.Ed.2d 277  Witnesses  337(7)

A defendant taking witness stand in criminal case and denying accusation of his previous conviction of felony
subjected himself to impeachment by showing his prior felony convictions and nature thereof. People v.
Gardner (App. 1954) 128 Cal.App.2d 1, 274 P.2d 908. Witnesses  337(29); Witnesses  337(30)

A defendant may be impeached by proof of a prior conviction of a felony, if he takes the stand in his own
defense, and it is not error to ask him if he has suffered such a prior conviction and the nature of the crime.
People v. Youders (App. 4 Dist. 1950) 96 Cal.App.2d 562, 215 P.2d 743. Witnesses  337(9); Witnesses

 337(30)

A previous conviction is charged solely for information of court and prison authorities in determining
punishment to be imposed in case of conviction, and this section, as well as § 1093 regarding order of trial,
prevents circumvention of rules against admission of evidence of previous conviction when such evidence is
not relevant or admissible to impeach, but it was not designed to exclude relevant evidence nor to prevent
impeachment of witness by proof of conviction of a felony. People v. Peete (1946) 28 Cal.2d 306, 169 P.2d
924, certiorari denied 67 S.Ct. 356, 329 U.S. 790, 91 L.Ed. 677, rehearing denied 67 S.Ct. 490, 329 U.S. 832,
91 L.Ed. 705, certiorari denied 67 S.Ct. 1185, 331 U.S. 783, 91 L.Ed. 1815. Criminal Law  369.1;
Sentencing And Punishment  1358; Witnesses  337(9)

Where defendant appeared as a witness, he was subject to examination under C.C.P. former § 2051 (Evid.Code
§ 780 et seq.), and was required to answer relative to previous conviction irrespective of this section providing
for procedure and setting forth rights of a defendant when charged with a previous conviction. People v.
Richardson (App. 1946) 74 Cal.App.2d 528, 169 P.2d 44. Witnesses  337(9)



Where one charged with crime testifies, prior conviction charged in information may be shown only to impeach
him as a witness, or lessen his credibility as such, but not to prove commission of crime charged, or to show
predisposition on his part to commit crime charged, or to expose or prove his character or disposition in respect
of crimes, either past, present, or future. People v. Granillo (App. 1934) 140 Cal.App. 707, 36 P.2d 206.
Witnesses  362

Appellant, having voluntarily offered himself as a witness, was subject, upon cross-examination, to the usual
rules for testing his credibility by impeachment, and in particular became subject to the provision of former
C.C.P.§ 2051 [Evid.Code § 780 et seq.], to the effect that a witness might be impeached by evidence of a
felony. People v. Romer (1933) 218 Cal. 449, 23 P.2d 749.

Offer in good faith of certified, but not exemplified, judgment of prior conviction to impeach accused was not
prejudicial error, in view of court's strict admonition to jury. People v. Nobles (1932) 215 Cal. 466, 11 P.2d
381. Criminal Law  2194

Where defendant was charged with prior conviction to which he had pleaded guilty, and he later became
witness, it then became proper to ask him if he had been convicted of felony for purpose of impeachment.
People v. Booth (App. 1 Dist. 1925) 72 Cal.App. 160, 236 P. 987. Criminal Law  2047

Under C.C.P. former § 2051 (Evid.Code § 780 et seq.), authorizing the impeachment of a witness by proof on
his examination of his conviction of a felony, accused testifying in his own behalf may be impeached by proof
on his cross-examination of a commission of a felony, though on his arraignment he admitted as alleged in the
information a prior conviction. People v. Walker (App. 1911) 15 Cal.App. 400, 114 P. 1009. Witnesses 
337(29)

This section does not prevent the people asking accused on his cross-examination if he has ever been convicted
of a felony; the section not being intended to prevent the people from impeaching accused's testimony by the
rules applied to other witnesses. People v. Oliver (App. 1908) 7 Cal.App. 601, 95 P. 172.

30.  —  —  Waiving privilege of non-disclosure of prior conviction, impeachment

Prohibition against advising jury of prior convictions does not apply where defendant takes stand and exposes
himself to impeachment. People v. De La Paz (App. 2 Dist. 1965) 46 Cal.Rptr. 614, 237 Cal.App.2d 81,
certiorari denied 87 S.Ct. 729, 385 U.S. 1015, 17 L.Ed.2d 551. Witnesses  337(7)

Defendant, by taking stand in his own defense, waived protection of this section governing charges of prior
conviction. People v. Miller (App. 2 Dist. 1964) 41 Cal.Rptr. 431, 230 Cal.App.2d 876, certiorari denied 86
S.Ct. 566, 382 U.S. 990, 15 L.Ed.2d 477. Witnesses  337(7)

Although testimony of alleged burglary victim to the effect that accused was a prisoner at time victim first met
him was inadmissible, error in admission of such evidence was cured when accused took the stand and was
impeached on ground of a prior felony conviction. People v. Richardson (App. 1 Dist. 1961) 13 Cal.Rptr. 321,
192 Cal.App.2d 166. Criminal Law  1169.3

Where defendant took witness stand, he waived protection of this section forbidding allusions to prior
convictions, and while district attorney's questions concerning prior conviction of defendant were not wholly
proper, they were not prejudicial to him. People v. Raquel (App. 1 Dist. 1954) 125 Cal.App.2d 384, 270 P.2d
528. Criminal Law  1170.5(1)

When a defendant in a criminal action takes the stand as a witness he subjects himself to impeachment by proof
that he had been convicted of a felony and thereby waives provisions of Code Civ.Proc. former § 2051 (see,
now, Evid.C.§ 780 et seq.), regarding manner in which an accused may be impeached by showing of previous
felony conviction. People v. Beal (App. 1 Dist. 1951) 108 Cal.App.2d 200, 239 P.2d 84, certiorari denied 72
S.Ct. 1080, 343 U.S. 980, 96 L.Ed. 1371. Witnesses  337(9); Witnesses  359; Witnesses  337(30)

Where defendant charged by information with assault with a deadly weapon and with two prior convictions



took witness stand, he waived protection of this section, and prosecutor's questions on cross-examination as
long as they did not go beyond fact of prior convictions and nature of prior crimes committed were proper for
impeachment purposes, notwithstanding that such evidence might tend to prejudice defendant in eyes of jury.
People v. Cordero (App. 1949) 92 Cal.App.2d 196, 206 P.2d 665. Witnesses  337(7); Witnesses 
337(30)

A defendant who takes the stand in his own behalf waives protection of this section precluding reference to
alleged prior convictions, since he thereby places his credibility in issue and he may be impeached by evidence
that he has been formerly convicted of felonies. Application of Dorsey (App. 3 Dist. 1947) 81 Cal.App.2d 584,
184 P.2d 702. Witnesses  337(7)

Defendant, offering himself as witness, waives privilege against having charge of previous conviction read to
jury or alluded to on trial, and may be impeached on cross-examination in same manner as any other witness by
showing previous conviction of a felony. People v. Brain (App. 1 Dist. 1936) 17 Cal.App.2d 141, 61 P.2d 806.
Witnesses  337(7)

Where defendant charged with murder testified, he waived privilege of keeping from jury admission of
conviction of assault with intent to murder also charged in information and protection of this section forbidding
any allusion to such admission. People v. Granillo (App. 1934) 140 Cal.App. 707, 36 P.2d 206. Witnesses 
337(20)

Accused becoming witness in own behalf waives protection of this section prohibiting reading of prior
conviction or comment thereon, and may be cross-examined as to prior conviction. People v. Fontes (App. 1
Dist. 1930) 110 Cal.App. 141, 293 P. 835. Witnesses  277(2.1)

The provision of this section, prohibiting reference at the trial to a prior conviction if defendant has admitted
such conviction on arraignment, is only a statutory regulation of the trial which defendant can waive and does
waive by offering evidence of previous good character. People v. Stennett (App. 3 Dist. 1921) 51 Cal.App. 370,
197 P. 372. Criminal Law  2144

31. Objections and exceptions

Even if prior convictions alleged in support of habitual criminal charge were improperly read to jury after
defendant had admitted suffering the alleged convictions, defendant's failure to object thereto was a waiver of
alleged error. People v. Chapman (App. 1 Dist. 1947) 81 Cal.App.2d 857, 185 P.2d 424. Sentencing And
Punishment  1389

The appellate court is justified in ignoring an objection that the court, permitted evidence of defendant's prior
conviction to be placed before the jury, when such objection was not made in the trial court. People v. Ross
(App. 2 Dist. 1922) 60 Cal.App. 163, 212 P. 627. Criminal Law  1036.1(8)

32. Questions for jury

Right to have a jury determine factual issues relating to a prior conviction alleged for purposes of sentencing
enhancements is statutory, not constitutional. People v. Williams (App. 3 Dist. 2002) 121 Cal.Rptr.2d 464, 99
Cal.App.4th 696, review denied. Jury  34(6)

As between allegations of a prior conviction and a prior conviction sentence enhancement, a defendant has the
right to have the jury determine only the factual question whether he suffered the alleged prior conviction, and a
separate finding is required only for each prior conviction, rather than for each prior enhancement allegation.
People v. Williams (App. 3 Dist. 2002) 121 Cal.Rptr.2d 464, 99 Cal.App.4th 696, review denied. Jury 
34(6); Sentencing And Punishment  1392

Right to a jury trial on a prior conviction enhancement allegation extends only to the fact of the conviction
alleged in the information, not to the truth of the enhancement allegation itself. People v. Williams (App. 3 Dist.
2002) 121 Cal.Rptr.2d 464, 99 Cal.App.4th 696, review denied. Jury  34(6)



33. Questions of law

Court, rather than jury, was to determine whether defendant's prior convictions qualified as "serious felonies"
for purposes of "three strikes" law. People v. Kelii (1999) 87 Cal.Rptr.2d 674, 21 Cal.4th 452, 981 P.2d 518,
rehearing denied. Sentencing And Punishment  1382

34. Evidence of prior offenses — In general

Sentencing court improperly entered sua sponte "not true" finding with respect to defendant's prior federal
conviction based upon state's failure to prove validity of defendant's waiver of constitutional rights at time of
his guilty plea in that case, where state was not required by statute to demonstrate constitutional validity of prior
conviction and defendant made no allegations of deprivation of constitutional rights and produced no evidence
with respect thereto at trial on proof of priors. People v. Walker (App. 4 Dist. 2001) 107 Cal.Rptr.2d 264, 89
Cal.App.4th 380, review denied. Sentencing And Punishment  1393

Where record of prior conviction was introduced in evidence before defendant took stand, and no objection was
interposed by defendant, defendant could be deemed to have consented to admission of such evidence for
purpose of establishing that element of substantive offense even though he had previously admitted the prior
conviction. People v. Prince (App. 1 Dist. 1968) 74 Cal.Rptr. 197, 268 Cal.App.2d 398. Criminal Law 
698(1)

Prejudice, if any, of apparently accidental reference by detective sergeant on stand to defendant's parole officer
was eliminated when defendant, who had admitted charged prior felony convictions, took stand and was
impeached by evidence of those convictions. People v. Ricci (App. 3 Dist. 1966) 48 Cal.Rptr. 631, 239
Cal.App.2d 233. Criminal Law  1169.2(3)

The procedural steps which must be followed when prosecutor seeks to impose heavier punishment prescribed
in § 666 relating to prior conviction of petit theft are: (1) when a defendant pleads, he must be asked
specifically whether he has suffered the alleged prior convictions; (2) if he admits the prior, neither the
allegation nor the confession of the prior shall be disclosed to the jury; (3) if defendant places the prior in issue
by denying it, the jury or the court must make a finding on the alleged prior conviction, which may be in the
language set forth in § 1158. People v. Cooks (App. 2 Dist. 1965) 44 Cal.Rptr. 819, 235 Cal.App.2d 6.
Sentencing And Punishment  1371; Sentencing And Punishment  1362; Sentencing And Punishment

 1384

Any error in admitting evidence of defendant's prior felony conviction was not prejudicial, where defendant had
made detailed judicial confession of guilt. People v. Pike (1962) 22 Cal.Rptr. 664, 58 Cal.2d 70, 372 P.2d 656,
certiorari denied 83 S.Ct. 324, 371 U.S. 941, 9 L.Ed.2d 277. Criminal Law  1169.3

Allusion by prosecution to defendant's prior conviction and arrest in order to show material and relevant
evidence of defendant's familiarity with narcotics, a necessary element of the crime of forging and uttering
prescription for narcotic, was not error even though it might have incidentally disclosed commission of another
crime. People v. Pendarvis (App. 1 Dist. 1961) 10 Cal.Rptr. 923, 189 Cal.App.2d 180. Criminal Law 
369.2(8)

Where, upon arraignment, defendant pleaded not guilty to charge of attempted burglary but refused to admit or
deny the two prior convictions alleged in the information, and court thereupon entered a denial as to the two
prior convictions, district attorney had duty to present competent evidence relative to the prior convictions, and
trial judge had the duty to receive such evidence. People v. Vance (App. 3 Dist. 1956) 138 Cal.App.2d 871, 292
P.2d 552. Sentencing And Punishment  1378

The section does not prohibit disclosure of a defendant's previous convictions, except that they must not be read
to jury nor alluded to on trial. People v. Chapman (App. 1949) 91 Cal.App.2d 854, 206 P.2d 4. Criminal Law

 369.1

Defendant's police history, attached to exhibit introduced in support of an allegation of prior conviction, which



record disclosed several escapes, numerous arrests as a suspect, service of various terms in county jail, arrest
for murder, and conviction of manslaughter, should have been deleted from exhibit as incompetent, and
augmented record showing that such police history went to jury without instruction disclosed prejudicial error.
People v. Richardson (App. 1946) 74 Cal.App.2d 528, 169 P.2d 44. Sentencing And Punishment  1379(2)

In prosecution for grand theft, court's questioning of defendant relating to character of admitted prior
convictions was not error. People v. McCombs (App. 2 Dist. 1933) 133 Cal.App. 698, 24 P.2d 883. Criminal
Law  656(2)

Under § 1093 it was error to admit testimony tending to show a previous conviction, defendant having
confessed the same. People v. Thomas (1895) 110 Cal. 41, 42 P. 456.

In murder prosecution, evidence failed to establish defendant's contention that his trial attorney was so
incompetent that defendant was denied effective aid of counsel and due process based on fact that trial counsel
requested that a tape containing defendant's voice be put in evidence without having asked to hear it or because
of failure to keep from the jury a reference to defendant's prior criminal record. People v. Linden (1959) 52
Cal.2d 1, 338 P.2d 397, certiorari denied 80 S.Ct. 127, 361 U.S. 867, 4 L.Ed.2d 106, certiorari denied 80 S.Ct.
600, 361 U.S. 969, 4 L.Ed.2d 549, certiorari denied 81 S.Ct. 94, 364 U.S. 849, 5 L.Ed.2d 73. Constitutional
Law  4813; Criminal Law  1933

35.  —  —  Mental incapacity, evidence of prior offenses

Where defendant placed sanity in issue during sanity phase of trial by contending that brutal assault upon an
elderly minister was a manifestation of his paranoid schizophrenia, fact that he had committed a prior assault,
also against an elderly man, and that such assault had occurred before there was any evidence of mental illness
became relevant to question of his mental state at time of present assault and was admissible as tending to
establish a fact material for prosecution, notwithstanding claim that it provided no opportunity for defendant to
challenge validity of prior conviction on collateral grounds, where defendant had every opportunity to challenge
validity of his prior conviction, but simply chose to admit it. People v. Martinez (App. 1 Dist. 1973) 107
Cal.Rptr. 284, 31 Cal.App.3d 355. Criminal Law  369.2(4)

Where defendant admitted in murder prosecution two prior convictions, so that prosecution could not refer to
the prior convictions, and medical witness of defendant testified that defendant was mentally incapable of
premeditation, admission in evidence of medical evidence of prosecution that defendant was capable of
premeditation was not error, even though that testimony tended to show that defendant at one time was in the
custody of the department of corrections. People v. Washington (1969) 80 Cal.Rptr. 567, 71 Cal.2d 1061, 458
P.2d 479. Criminal Law  369.2(4)

36.  —  —  Minors, evidence of prior offenses

Fact that defendant had no right to a jury trial when he suffered prior adjudications in juvenile court did not
prevent using the prior juvenile adjudications as strikes under the Three Strikes law. People v. Smith (App. 2
Dist. 2003) 1 Cal.Rptr.3d 901, 110 Cal.App.4th 1072, rehearing denied, review denied. Sentencing And
Punishment  1291

Under the Three Strikes law, a qualifying prior juvenile adjudication must be pleaded and proved beyond a
reasonable doubt, and the defendant has a statutory right to a jury trial on the issue of whether he or she suffered
the prior adjudication. People v. Smith (App. 2 Dist. 2003) 1 Cal.Rptr.3d 901, 110 Cal.App.4th 1072, rehearing
denied, review denied. Jury  21.4; Sentencing And Punishment  1380(2)

Fact that accused was a minor at time of prior narcotics conviction and was committed to state youth authority
rather than sentenced to state prison did not preclude utilization of prior conviction to enhance punishment.
People v. Berutko (1969) 77 Cal.Rptr. 217, 71 Cal.2d 84, 453 P.2d 721. Sentencing And Punishment  1257

State court's decision to use petitioner's prior juvenile adjudications as predicate offenses in calculating his
sentence under California's Three Strikes law was not contrary to, and did not represent unreasonable



application of clearly established federal law, and thus did not warrant federal habeas relief. Sanders v. Brown,
C.A.9 (Cal.)2006, 167 Fed.Appx. 631, 2006 WL 373021, Unreported, certiorari denied 127 S.Ct. 942, 166
L.Ed.2d 720. Habeas Corpus  509(2)

37.  —  —  Burden of proof of evidence of prior offenses

At a trial on the proof of alleged prior felony convictions, it is necessary for the prosecution to prove the
accused suffered the prior felony conviction as alleged. People v. Walker (App. 4 Dist. 2001) 107 Cal.Rptr.2d
264, 89 Cal.App.4th 380, review denied. Sentencing And Punishment  1250

At a trial on the proof of alleged prior felony convictions, where the prior conviction is alleged to be for a
serious felony, the prosecution must show that the offense committed qualifies as a serious felony in California.
People v. Walker (App. 4 Dist. 2001) 107 Cal.Rptr.2d 264, 89 Cal.App.4th 380, review denied. Sentencing And
Punishment  1262

When a defendant makes sufficient allegations at sentencing, challenging the validity of a prior conviction on
certain constitutional grounds, the prosecutor is only required to show the defendant suffered such previous
conviction, and then is entitled to present rebuttal evidence if the defendant carries his burden of producing
evidence to show that his constitutional rights were violated at the time of his guilty plea in the prior case.
People v. Walker (App. 4 Dist. 2001) 107 Cal.Rptr.2d 264, 89 Cal.App.4th 380, review denied. Sentencing And
Punishment  1378

When fact of previous conviction of another offense is charged in an accusatory pleading, for purposes of
enhancing sentence in present action, and defendant does not admit previous conviction, prosecution must
establish material facts of prior conviction, including those elements which give rise to additional punishment.
People v. Winslow (App. 2 Dist. 1995) 46 Cal.Rptr.2d 901, 40 Cal.App.4th 680. Sentencing And Punishment
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Where defendant charged with petty theft with prior felony conviction made no claim that arraignment
procedure had deprived him of notice of charges pending, his plea of not guilty was required to be construed as
denial both of petty theft and prior felonies, thereby putting prosecution to its proof on both charges. People v.
Pierson (App. 2 Dist. 1969) 77 Cal.Rptr. 888, 273 Cal.App.2d 130. Sentencing And Punishment  1378;
Sentencing And Punishment  1373

When offense is elevated from misdemeanor to felony, or punishment is aggravated by reason of prior
conviction, unqualified denial of the offense or denial of prior conviction requires prosecution to come forward
with proof of prior offense. People v. Prince (App. 1 Dist. 1968) 74 Cal.Rptr. 197, 268 Cal.App.2d 398.
Sentencing And Punishment  1378

The law forbids prosecutor or clerk to make reference to alleged prior felony conviction of defendant unless
defendant denies it, and prosecutor is required to prove it by proper evidence. People v. Fields (App. 2 Dist.
1965) 44 Cal.Rptr. 842, 235 Cal.App.2d 1. Criminal Law  2144

38.  —  —  Sufficiency, evidence of prior offenses

True finding by jury that robbery defendant suffered prior serious felony conviction for purposes of Three
Strikes Law was sufficient to support imposition of enhanced sentence based on prior serious felony conviction,
despite jury's failure to return verdict form with respect to prior serious felony conviction allegation, where both
enhancements were based upon same prior conviction; information alleged both prior strike conviction and
prior serious felony conviction, based upon same prior conviction, jury found defendant suffered the conviction,
and trial court's imposition of sentence enhanced for prior serious felony conviction implied its additional
finding that felony was serious. People v. Williams (App. 3 Dist. 2002) 121 Cal.Rptr.2d 464, 99 Cal.App.4th
696, review denied. Sentencing And Punishment  1393

Court of Appeals could not judicially notice or factually find that subject prior burglary was of inhabited
dwelling house so as to support prior felony allegation which had not been proved through record in trial court.



People v. Jackson (App. 2 Dist. 1992) 10 Cal.Rptr.2d 5, 7 Cal.App.4th 1367, rehearing denied, review denied.
Criminal Law  304(16)

Certified Department of Corrections records were insufficient to prove prior felony allegation that defendant
had been convicted of residential burglary where they proved that defendant had been convicted of burglary in
second degree, but did not eliminate the possibility that the crime concerned a structure other than inhabited
dwelling house. People v. Jackson (App. 2 Dist. 1992) 10 Cal.Rptr.2d 5, 7 Cal.App.4th 1367, rehearing denied,
review denied. Sentencing And Punishment  1381(3)

39.  —  —  Admissibility of evidence of prior offenses in general

Defendant's admission of charged prior conviction did not render evidence of such prior conviction
inadmissible as a similar offense. People v. Allums (App. 1 Dist. 1975) 121 Cal.Rptr. 62, 47 Cal.App.3d 654,
certiorari denied 96 S.Ct. 291, 423 U.S. 934, 46 L.Ed.2d 266. Criminal Law  369.2(1)

Evidence of defendant's prior conviction of robbery was admissible to prove defendant's guilt of possession of
fire-arm by a felon even though defendant had previously admitted the prior robbery conviction out of jury's
presence. People v. Faulkner (App. 1 Dist. 1972) 104 Cal.Rptr. 625, 28 Cal.App.3d 384. Weapons  17(3)

Where defendant admitted in murder prosecution two prior convictions, so that prosecution could not refer to
the prior convictions, and medical witness of defendant testified that defendant was mentally incapable of
premeditation, admission in evidence of medical evidence of prosecution that defendant was capable of
premeditation was not error, even though that testimony tended to show that defendant at one time was in the
custody of the department of corrections. People v. Washington (1969) 80 Cal.Rptr. 567, 71 Cal.2d 1061, 458
P.2d 479. Criminal Law  369.2(4)

Even though evidence of defendant's prior conviction of offense involving marijuana may have been of
questionable relevancy on issue of his knowledge of narcotic nature of powder he allegedly took into his
possession, evidence was properly received on express issue raised when defendant refused to answer whether
he had or had not suffered a prior conviction. People v. Perry (App. 1 Dist. 1969) 76 Cal.Rptr. 725, 271
Cal.App.2d 84. Sentencing And Punishment  1379(2)

Evidence that defendant had two prior convictions for drunken driving was admissible in prosecution for hit and
run driving to prove motive of escaping detection, and admission thereof was not improper notwithstanding
provision of this section prohibiting allusion to prior convictions during trial, and in any event, even if the
evidence had been inadmissible its admission could not have been prejudicial where trial was to the court.
People v. Smylie (App. 3 Dist. 1963) 31 Cal.Rptr. 360, 217 Cal.App.2d 118. Criminal Law  260.11(6);
Criminal Law  371(12)

Where allegations with respect to prior conviction had been admitted by defendant, reading or alluding to such
allegations was prohibited, but evidence with respect to conviction was admissible if relevant to any issue in
case. People v. Leyva (App. 4 Dist. 1960) 9 Cal.Rptr. 469, 187 Cal.App.2d 249. Criminal Law  369.2(1);
Sentencing And Punishment  1379(4)

In prosecution for forging prescriptions for narcotics, wherein defendant denied signing the prescriptions, but
admitted that he had been convicted of second degree burglary in 1949 and for forgery of prescriptions in 1950,
signatures on the 1949 prescriptions and signature on certain sheets of paper signed by defendant in 1950 which
admittedly were in defendant's handwriting, were relevant and material for comparison with signatures on
prescriptions involved in present trial and were properly admitted. People v. Copeland (App. 1959) 169
Cal.App.2d 713, 338 P.2d 1. Criminal Law  404.85

In prosecution for unlawful possession of a narcotic, evidence of other acts of a similar nature and of other
crimes are admissible when not too remote to show defendant's knowledge of narcotic nature of the object
possessed. People v. Castellanos (App. 1958) 157 Cal.App.2d 36, 320 P.2d 152. Criminal Law  370

Where defendant pleaded not guilty and answered that he had suffered a previous conviction alleged, and



portions of testimony of police officer as to part of conversation between defendant and police officer in which
defendant admitted prior criminal record, was separable from portion of conversation, containing material
admissions of defendant, portion of conversation relating to defendant's admissions concerning defendant's
prior criminal record was improperly admitted. People v. Green (App. 4 Dist. 1950) 96 Cal.App.2d 283, 215
P.2d 127. Sentencing And Punishment  1379(2)

Where issue was whether homicide was murder in first degree or was accidental or in self-defense, evidence of
a prior conviction, not included in the indictment, of an escape from a federal reformatory, was not admissible
as an essential element of the offense charged. People v. Parman (1939) 14 Cal.2d 17, 92 P.2d 387. Criminal
Law  365(1)

Where prior conviction of a felony charged in the information was denied by an accused, evidence of any
admission made by such accused as to a prior conviction was admissible. People v. Darnel (App. 4 Dist. 1938)
28 Cal.App.2d 122, 82 P.2d 209. Criminal Law  406(5)

40.  —  —  Photographs, fingerprints and mug shots, evidence of prior offenses

"Mug shot" received in evidence did not allude to accused's prior conviction, in violation of this section
prohibiting "allusion" at trial to prior conviction admitted by defendant, where prior as charged was under
federal authority in 1961, and picture bearing 1959 date purported to have been made by city police department
two years earlier. People v. Cook (App. 1 Dist. 1967) 60 Cal.Rptr. 133, 252 Cal.App.2d 25. Criminal Law 
369.15

Where prior convictions were charged, admission of photographs of finger prints used in trial resulting in
conviction, of which defendant pleaded guilty, was not error, where photographs were used to identify
defendant with another conviction which defendant denied. People v. D'A Philippo (1934) 220 Cal. 620, 32
P.2d 962. Criminal Law  438(3)

41.  —  —  Instructions prompted by evidence of prior offenses

If a court finds the defendant is the person in documents admitted to establish prison term priors, the court
should instruct the jury to the effect that the defendant is the person whose name appears on the documents
admitted to establish the convictions. People v. Belmares (App. 5 Dist. 2003) 130 Cal.Rptr.2d 400, 106
Cal.App.4th 19, review denied. Criminal Law  796

Trial court's failure to use "I find" language in instructing jury that defendant was the person whose name
appeared on documents admitted to establish prison term priors, in accordance with statute that stated question
of whether defendant was person who suffered prior convictions would be tried by court, did not result in a less
favorable ruling for defendant, where defendant testified he served time for elder abuse and "ex-con with a
gun," documents included abstract of judgment for elder abuse and possession of a firearm by a felon, and
documents included photograph of defendant that jury had opportunity to review. People v. Belmares (App. 5
Dist. 2003) 130 Cal.Rptr.2d 400, 106 Cal.App.4th 19, review denied. Criminal Law  796

Failure of trial judge, once jury was apprised of defendant's prior felony conviction, to sua sponte give a
limiting instruction on the issue of the prior was not an abuse of discretion, where only brief mention of the
allegation was made by the court when at the outset of the trial it read the information, where no evidence was
offered on the prior and no further mention thereof was made to the jury in the first phase of the bifurcated trial,
and where defense counsel expressly stipulated that no instruction should be given by the court on the matter of
the prior on the guilt phase. People v. Guillen (App. 2 Dist. 1974) 113 Cal.Rptr. 43, 37 Cal.App.3d 976.
Criminal Law  673(5)

In view of § 666 providing that one who has been convicted of petty theft and has served term therefor in penal
institution is guilty of felony when he again commits petty theft, certified copy of amended prior information
alleging that defendant had previously been convicted of petty theft and had served term in county jail and
certified copy of minute order granting probation and reciting that defendant had pleaded guilty to petty theft
and admitted prior conviction therefor prima facie established prior felony conviction and, in absence of



defendant presenting evidence to overcome prima facie showing, trial court properly instructed as matter of law
that conviction evidenced by prior minute order was felony conviction. People v. Bradley (App. 1 Dist. 1970)
83 Cal.Rptr. 234, 3 Cal.App.3d 273. Sentencing And Punishment  1389

Allusion by people's psychiatrist to the prior burglary charge against defendant was improper, but trial court
properly refused to grant mistrial where evidence convincingly pointed to defendant's guilt and judge offered to
admonish jury to disregard statement and ordered that portion of doctor's testimony stricken. People v. Duran
(App. 4 Dist. 1969) 74 Cal.Rptr. 459, 269 Cal.App.2d 112. Criminal Law  369.7; Criminal Law 
867.12(7)

Police officer's nonresponsive reference to parole officer, with its inevitable implication of prior criminal
record, constituted error when prior felony convictions had been admitted, and such error was not waived when
court delayed ruling on merits on defendant's motion for a mistrial and when defendant took stand and admitted
prior convictions on direct examination, but such error did not cause a miscarriage of justice when court
promptly instructed jury to disregard the evidence and when record emphatically pointed to defendant's guilt.
People v. Stinson (App. 3 Dist. 1963) 29 Cal.Rptr. 695, 214 Cal.App.2d 476. Criminal Law  369.1;
Criminal Law  899; Criminal Law  1169.11

42.  —  —  Materiality of evidence of prior conviction

If evidence is material and relevant in the proof of crimes charged, it is admissible even though it may
incidentally disclose the commission of another crime. People v. Copeland (App. 1959) 169 Cal.App.2d 713,
338 P.2d 1. Criminal Law  369.2(2)

Any evidence which is necessary, pertinent, and material to proof of the crime charged, or which logically and
by reasonable inference tends to establish any fact material to the prosecution, is not inadmissible because it
may prejudice the accused by proof of his guilt of other crimes. People v. Castellanos (App. 1958) 157
Cal.App.2d 36, 320 P.2d 152. Criminal Law  369.2(2)

Where defendant's attorney, when interviewing prospective jurors on voir dire, had inquired as to whether they
would be prejudiced if it were shown that defendant had been guilty of prior felony, and, during trial,
defendant's attorney, in cross-examining officer, inquired as to whether he had not received telephone call from
defendant's parole officer, and there was overwhelming evidence of defendant's guilt of burglary charged, there
was no prejudicial error in prosecution's introduction of evidence as to prior convictions which defendant had
admitted before trial. People v. Picaroni (App. 1955) 131 Cal.App.2d 612, 281 P.2d 45. Criminal Law 
1186.4(10)

Where defendant admits charge of prior convictions, admitting evidence of such previous offenses does not
violate this section prohibiting reading or alluding to admitted charge of prior conviction in presence of jury, if
the facts of such previous offenses bring such evidence within exception to general rule excluding evidence of
other offenses. People v. Grimes (App. 1952) 113 Cal.App.2d 365, 248 P.2d 130. Criminal Law  369.1

Where husband was tried for abandonment and nonsupport of a continuing nature, matter of a former conviction
for nonsupport was material on question of continuing intentional abandonment. People v. Winn (App. 1 Dist.
1949) 94 Cal.App.2d 169, 210 P.2d 75. Criminal Law  371(1)

The mere fact that evidence which is material to crime charged may disclose a prior conviction serves as no
valid objection to its admission. People v. Murray (App. 1 Dist. 1940) 42 Cal.App.2d 209, 108 P.2d 748.
Criminal Law  369.2(1)

In prosecution of exconvict for carrying pistol, evidence of prior conviction of embezzlement was admissible;
statute being inapplicable. People v. McFarlan (App. 1932) 126 Cal.App. 777, 14 P.2d 1066. Weapons 
17(3)

Sale of liquor, on which prior conviction was had, was properly admitted in support of charge of maintaining



nuisance. People v. Jones (App. 3 Dist. 1926) 78 Cal.App. 554, 248 P. 964. Criminal Law  369.6

In view of this section, fact that evidence material to crime charged may disclose commission of another crime
by defendant is no objection to its admission. People v. Mullaly (App. 3 Dist. 1926) 77 Cal.App. 60, 245 P.
811. Criminal Law  369.2(1)

43.  —  —  Prior conviction as element of primary offense, evidence of prior offenses

Generally, requirement of separate arraignment of prior convictions when such are alleged to increase
punishment and requirement of special finding that prior felonies are true are applicable only when prior
offense is not an integral part of current substantive offense charged such as in crime of assault with deadly
weapon by prisoner serving life sentence and in crime of possession of firearm by previously convicted felon.
People v. Pierson (App. 2 Dist. 1969) 77 Cal.Rptr. 888, 273 Cal.App.2d 130. Sentencing And Punishment 
1358

If former conviction is an element of offense for which defendant is being tried, the prior felony conviction
must be proved and defendant cannot, by admitting the felony conviction out of the presence of the jury, avoid
proof of the fact as evidence for consideration of the jury, and in such cases statutes pertaining to charge of
prior conviction and order of procedure of trial have no application. People v. Gallinger (App. 2 Dist. 1963) 28
Cal.Rptr. 472, 212 Cal.App.2d 851. Sentencing And Punishment  1379(4)

Prior conviction of felony was element or ingredient of charge against defendant of possessing firearms capable
of being concealed upon person, defendant having theretofore allegedly been convicted of a felony in New
York, and issue whether such prior conviction existed was joined under defendant's plea of not guilty, and,
therefore, fact that defendant had admitted the prior conviction when arraigned upon the indictment in the
subsequent California prosecution would not make offer and reception of proof of New York conviction
constitute error. People v. Domenico (App. 1 Dist. 1953) 121 Cal.App.2d 124, 263 P.2d 122. Sentencing And
Punishment  1381(3)

44. Relief after judgment

The alleged fact that district attorney violated his alleged promise to say nothing about defendant's prior
convictions before jury if defendant admitted the prior convictions would not necessarily undermine the entire
case, so as to call for granting of writ of error coram nobis. People v. Darcy (App. 1 Dist. 1947) 79 Cal.App.2d
683, 180 P.2d 752. Criminal Law  1550

A defendant, who failed to appeal from a conviction, could not, on motion to vacate judgment, attack that part
of judgment of conviction finding him guilty of being an habitual criminal on grounds that accusations of prior
convictions were not read to him, that he pleaded to them collectively and not in person, that proof was
insufficient to establish prior conviction, and that they did not constitute legal prior felony convictions within
the meaning of the statute. People v. McVicker (App. 1 Dist. 1940) 37 Cal.App.2d 470, 99 P.2d 1110. Criminal
Law  1429(2)

Fact that, in prosecution on information charging defendant with petty theft and with previous conviction of
same offense, defendant, pleading not guilty on arraignment, was not at that time asked whether he had suffered
such previous conviction and that such question was deferred to the beginning of trial proceedings, when
defendant admitted such conviction, was at most irregularity not affecting jurisdiction and not reviewable on
habeas corpus. In re Westreicher (App. 1934) 3 Cal.App.2d 377, 39 P.2d 474. Habeas Corpus  475.1

45. Harmless or prejudicial error

Denial of defendant's statutory right to have jury determine whether prior convictions had occurred, in
prosecution in which trial court improperly decided that issue while properly deciding defendant's identity as
the person convicted, was harmless; defense counsel did not question whether someone was convicted but
focused on identity issue at bench trial portion of prosecution, and official government documents clearly
describing alleged convictions presumptively established their occurrence. People v. Epps (2001) 104



Cal.Rptr.2d 572, 25 Cal.4th 19, 18 P.3d 2, rehearing denied. Criminal Law  1166(1)

Improper disclosure to jury that defendant accused of taking or driving vehicle had prior conviction for same
felony offense, was prejudicial error under facts of case; although identification and lack of consent had been
conceded, prosecution's case was not overwhelming on single controverted issue, intent to deprive owner of
possession, as keys had been left in car and defendant was found in it less than a block away listening to radio,
creating possibility that jury would have found lesser offense of joyriding but for knowledge of prior felony
auto theft conviction. People v. Young (App. 1 Dist. 1991) 285 Cal.Rptr. 583, 234 Cal.App.3d 111. Criminal
Law  1169.11

In prosecution for possession of a firearm by a convicted felon, the prosecution was required to accept
defendant's stipulation that he had been convicted of a felony and the trial court erred in not proceeding as if the
prior conviction was not an element of the offense charged; however, the error was not reversible, as it did not
appear likely that the fact that defendant was a felon could affect one way or the other the credibility of the
witness upon whose identification testimony the prosecution's case rested. People v. Sherren (App. 1 Dist.
1979) 152 Cal.Rptr. 828, 89 Cal.App.3d 752. Criminal Law  1168(1); Weapons  17(.5); Criminal Law

 661; Stipulations  3

Where fact of prior conviction was included in reading of information to jury and record of prior conviction was
received in evidence and referred to in argument and included in form of verdict submitted to and returned
completed by jury, trial court failed to comply with provision of this section that defendant charged with
previous conviction must be asked whether he suffered that conviction and, if answer is in affirmative, fact of
prior conviction must be withheld from jury, but error was not prejudicial in light of facts that prior conviction
was proved beyond question and evidence of petty theft charged was so strong that reasonable minds could not
differ that crime was committed. People v. Pimental (App. 3 Dist. 1970) 86 Cal.Rptr. 169, 6 Cal.App.3d 729.
Sentencing And Punishment  1372; Criminal Law  1177.5(1); Sentencing And Punishment  1362

Possible prejudicial effect of admission into evidence of prior conviction from which defendant had been
unconditionally discharged was extremely remote where evidence of guilt in case at bar was overwhelming,
jury found charged prior conviction not true and jury was instructed that prior conviction did not necessarily
destroy credibility. People v. Robinson (App. 5 Dist. 1969) 81 Cal.Rptr. 666, 1 Cal.App.3d 555, certiorari
denied 90 S.Ct. 1713, 398 U.S. 913, 26 L.Ed.2d 76. Criminal Law  1169.5(3)

This section providing that in a case in which defendant pleads not guilty and admits previous conviction such
previous conviction must not be alluded to on trial, represents a fundamental declaration of public policy whose
provisions must be scrupulously observed by all prosecuting attorneys; an improper reference to a prior
conviction may be grounds for reversal in itself, but such will not be prejudicial in light of a record which
points convincingly to guilt. People v. Rolon (1967) 58 Cal.Rptr. 596, 66 Cal.2d 690, 427 P.2d 196. Criminal
Law  2144; Criminal Law  1171.1(3)

Prosecution's use of defendant's parole officer as a witness did not constitute an allusion to defendant's prior
felony conviction and did not constitute prejudicial error, where record disclosed that in questioning parole
officer no attempt was made to discuss defendant's prior conviction, where no direct link with defendant was
established until defense counsel cross-examined parole officer and where evidence of defendant's guilt was
overwhelming. People v. Saldivar (App. 1 Dist. 1967) 57 Cal.Rptr. 731, 249 Cal.App.2d 670. Criminal Law

 1171.1(3)

Conviction would not be reversed on ground that district attorney gave information to newspaper that defendant
had suffered prior convictions and that jury received such information from one of their members, thereby
denying defendant due process of law, where newspaper article did not appear in record and evidence failed to
disclose that district attorney gave out such information. People v. Chapman (App. 1949) 91 Cal.App.2d 854,
206 P.2d 4. Criminal Law  1119(4)

Admission by defendant on cross-examination removed prejudice from any error that might have occurred in
referring to a prior conviction in presence of jury previous to reception of impeaching testimony People v.



Chapman (App. 1 Dist. 1947) 81 Cal.App.2d 857, 185 P.2d 424. Criminal Law  1169.3

Prosecutor's question to state's handwriting expert if he was furnished with exemplars, and witness' answer that
some specimens of handwriting were furnished him, and that he also went to probation office and examined
some specimens there of handwriting of defendant, did not constitute prejudicial misconduct as showing
defendant's previous conviction of a felony, where there was no motion to strike, answer was a voluntary and
unsolicited remark and was not proof that defendant had been convicted of a felony. People v. Willmurth (App.
1947) 77 Cal.App.2d 605, 176 P.2d 102. Criminal Law  1186.4(7)

In prosecution of two defendants, one of whom admitted a previous conviction of a felony which was charged
in the information, and one of whom denied a previous conviction charged against him, an erroneous reference
to the admitted prior conviction by a witness in response to question propounded by the district attorney as to a
conversation had between the witness and the defendant who did not admit the prior conviction which was
charged did not require reversal where the error was accidental, the witness corrected his testimony when he
discovered his mistake, and the court admonished the jury to disregard the erroneous testimony. People v.
Darnel (App. 4 Dist. 1938) 28 Cal.App.2d 122, 82 P.2d 209. Criminal Law  1169.5(2)

Misconduct, if any, on part of district attorney in introducing portion of defendant's statement concerning prior
conviction was not prejudicial where thereafter defendant took stand as witness, and testimony concerning
entire disputed portion of statement then became admissible and was admitted. People v. Brain (App. 1 Dist.
1936) 17 Cal.App.2d 141, 61 P.2d 806. Criminal Law  1171.8(1)

Where defendant while on witness stand admitted his prior conviction for felony, admission of record of
conviction was not prejudicial. People v. Siegel (App. 3 Dist. 1934) 2 Cal.App.2d 620, 38 P.2d 450. Criminal
Law  1177.5(2)

Defendant having opportunity to plead to prior convictions, failure to ask for plea when he pleaded to
information, if error, was harmless. People v. Titus (App. 1927) 85 Cal.App. 413, 259 P. 465. Criminal Law

 1177.5(1)

46. Review

On appeal, the appellate court reviews the trial court's ruling on a request for bifurcation for an abuse of
discretion, based on a review of the record that was before the trial court at the time of the ruling. People v.
Burch (App. 4 Dist. 2007) 55 Cal.Rptr.3d 892, 148 Cal.App.4th 862. Criminal Law  1152(1); Criminal
Law  1134.12

If transcript does not reveal that defendant was given complete advisements and waivers before he admitted
prior conviction, the reviewing court must examine the record of the entire proceeding, rather than just the
colloquy at time of admission, to assess whether the defendant's admission of the prior conviction was
intelligent and voluntary in light of the totality of circumstances. People v. Mosby (2004) 15 Cal.Rptr.3d 262,
33 Cal.4th 353, 92 P.3d 841. Criminal Law  1134.17(2)

Harmless error test applies in reviewing a denial of a defendant's limited statutory right to jury trial on prior
conviction allegations. People v. Epps (2001) 104 Cal.Rptr.2d 572, 25 Cal.4th 19, 18 P.3d 2, rehearing denied.
Criminal Law  1177.3(3)

Issue of whether defendant's statutory right to jury trial on prior prison term allegations for sentencing purposes
had been violated was not preserved for appellate review where defendant failed to object to discharge of jury
that had determined his guilt of charged offenses or to commencement of court trial of prior prison term
allegations for sentencing purposes; issue could not be raised for first time on appeal, as jury trial right on prior
prison term allegation arises under statute and not Federal or State Constitution. People v. Vera (1997) 62
Cal.Rptr.2d 754, 15 Cal.4th 269, 934 P.2d 1279. Criminal Law  1042.5

Deprivation of statutory right to jury trial on prior prison term allegations does not implicate state or federal
constitutional right to jury trial, and absent objection to discharge of jury or commencement of court trial,



defendant is precluded from asserting on appeal claim of ineffectual waiver of statutory right to jury trial of
prior prison term allegations. People v. Vera (1997) 62 Cal.Rptr.2d 754, 15 Cal.4th 269, 934 P.2d 1279.
Criminal Law  1042.5; Jury  21.4

Asserted deprivation of statutory right to have jury determine the truth of prior prison term allegation does not
constitute claim of federal constitutional dimension, and thus may not be raised for first time on appeal. People
v. Vera (1997) 62 Cal.Rptr.2d 754, 15 Cal.4th 269, 934 P.2d 1279. Criminal Law  1042.5

Defendant, in prosecution for burglary and petty theft, did not, by testifying, waive right to complain on appeal
of trial court's error in bringing prior conviction to attention of jury after defendant had already admitted such
conviction. People v. Brashear (App. 4 Dist. 1969) 76 Cal.Rptr. 485, 271 Cal.App.2d 306. Criminal Law 
1137(8)

Absent mention of or allusion to admitted prior robbery conviction during petty theft trial, the possibility that
jury would infer that defendant had suffered the prior conviction because verdict form designated petty theft as
felony was too remote to warrant reversal of felony petty theft conviction under this section providing in effect
that it is error to bring a prior conviction to attention of jury where defendant has admitted it. People v.
Fairchild (App. 1 Dist. 1967) 62 Cal.Rptr. 535, 254 Cal.App.2d 831, certiorari denied 88 S.Ct. 1861, 391 U.S.
955, 20 L.Ed.2d 870. Criminal Law  1172.1(2)

47. Remand

Proper remedy for sentencing court's erroneous sua sponte "not true" finding with respect to defendant's prior
federal conviction, in bench trial on truth of conviction and prison priors, was remand to sentencing court, with
directions to rehear trial on prior conviction, despite unchallenged proof that defendant in fact suffered prior
conviction and that it qualified as "serious felony" under state law, where finding with respect to prior
conviction was factual finding outside scope of appellate review. People v. Walker (App. 4 Dist. 2001) 107
Cal.Rptr.2d 264, 89 Cal.App.4th 380, review denied. Criminal Law  260.12

48. Reversal

Even if the trial court's ruling on a request for bifurcation was correct at the time it was made, reversal is
required if the defendant shows the failure to bifurcate resulted in gross unfairness amounting to a denial of due
process. People v. Burch (App. 4 Dist. 2007) 55 Cal.Rptr.3d 892, 148 Cal.App.4th 862. Criminal Law 
1177.3(2)

§ 1026. Plea of insanity; separate trials; presumption of sanity; trial of sanity issue; verdict; sentence;
confinement in state hospital or mental facility; outpatient status; restoration to sanity; transfers between
facilities; reports by hospitals or facilities 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) When a defendant pleads not guilty by reason of insanity, and also joins with it another plea or pleas, the
defendant shall first be tried as if only such other plea or pleas had been entered, and in that trial the defendant
shall be conclusively presumed to have been sane at the time the offense is alleged to have been committed.  If
the jury shall find the defendant guilty, or if the defendant pleads only not guilty by reason of insanity, then the
question whether the defendant was sane or insane at the time the offense was committed shall be promptly
tried, either before the same jury or before a new jury in the discretion of the court.  In that trial, the jury shall
return a verdict either that the defendant was sane at the time the offense was committed or was insane at the
time the offense was committed.  If the verdict or finding is that the defendant was sane at the time the offense
was committed, the court shall sentence the defendant as provided by law.  If the verdict or finding be that the
defendant was insane at the time the offense was committed, the court, unless it shall appear to the court that the
sanity of the defendant has been recovered fully, shall direct that the defendant be confined in a state hospital
for the care and treatment of the mentally disordered or any other appropriate public or private treatment facility



approved by the community program director, or the court may order the defendant placed on outpatient status
pursuant to Title 15 (commencing with Section 1600) of Part 2.

(b) Prior to making the order directing that the defendant be confined in a state hospital or other treatment
facility or placed on outpatient status, the court shall order the community program director or a designee to
evaluate the defendant and to submit to the court within 15 judicial days of the order a written recommendation
as to whether the defendant should be placed on outpatient status or confined in a state hospital or other
treatment facility.  No person shall be admitted to a state hospital or other treatment facility or placed on
outpatient status under this section without having been evaluated by the community program director or a
designee.  If, however, it appears to the court that the sanity of the defendant has been recovered fully, the
defendant shall be remanded to the custody of the sheriff until the issue of sanity shall have been finally
determined in the manner prescribed by law.  A defendant committed to a state hospital or other treatment
facility or placed on outpatient status pursuant to Title 15 (commencing with Section 1600) of Part 2 shall not
be released from confinement, parole, or outpatient status unless and until the court which committed the person
shall, after notice and hearing, find and determine that the person's sanity has been restored.  Nothing in this
section shall prevent the transfer of the patient from one state hospital to any other state hospital by proper
authority.  Nothing in this section shall prevent the transfer of the patient to a hospital in another state in the
manner provided in Section 4119 of the Welfare and Institutions Code.

(c) If the defendant is committed or transferred to a state hospital pursuant to this section, the court may, upon
receiving the written recommendation of the medical director of the state hospital and the community program
director that the defendant be transferred to a public or private treatment facility approved by the community
program director, order the defendant transferred to that facility.  If the defendant is committed or transferred to
a public or private treatment facility approved by the community program director, the court may, upon
receiving the written recommendation of the community program director, order the defendant transferred to a
state hospital or to another public or private treatment facility approved by the community program director.
Where either the defendant or the prosecuting attorney chooses to contest either kind of order of transfer, a
petition may be filed in the court requesting a hearing which shall be held if the court determines that sufficient
grounds exist.  At that hearing, the prosecuting attorney or the defendant may present evidence bearing on the
order of transfer.  The court shall use the same procedures and standards of proof as used in conducting
probation revocation hearings pursuant to Section 1203.2.

(d) Prior to making an order for transfer under this section, the court shall notify the defendant, the attorney of
record for the defendant, the prosecuting attorney, and the community program director or a designee.

(e) When the court, after considering the placement recommendation of the community program director
required in subdivision (b), orders that the defendant be confined in a state hospital or other public or private
treatment facility, the court shall provide copies of the following documents which shall be taken with the
defendant to the state hospital or other treatment facility where the defendant is to be confined:

(1) The commitment order, including a specification of the charges.

(2) A computation or statement setting forth the maximum term of commitment in accordance with Section
1026.5.

(3) A computation or statement setting forth the amount of credit for time served, if any, to be deducted from
the maximum term of commitment.

(4) State Summary Criminal History information.

(5) Any arrest reports prepared by the police department or other law enforcement agency.

(6) Any court-ordered psychiatric examination or evaluation reports.

(7) The community program director's placement recommendation report.



(f) If the defendant is confined in a state hospital or other treatment facility as an inpatient, the medical director
of the facility shall, at six-month intervals, submit a report in writing to the court and the community program
director of the county of commitment, or a designee, setting forth the status and progress of the defendant.  The
court shall transmit copies of these reports to the prosecutor and defense counsel.

(g) When directing that the defendant be confined in a state hospital pursuant to subdivision (a), the court shall
select the state hospital in accordance with the policies established by the State Department of Mental Health.

(h) For purposes of this section and Sections 1026.1 to 1026.6, inclusive, "community program director" means
the person, agency, or entity designated by the State Department of Mental Health pursuant to Section 1605 of
this code and Section 5709.8 of the Welfare and Institutions Code.

CREDIT(S)
(Added by Stats.1927, c. 677, p. 1149, § 4.  Amended by Stats.1935, c. 318, p. 1075, § 1.5; Stats.1974, c. 1423,
p. 3125, § 1; Stats.1975, c. 1274, p. 3389,§ 1; Stats.1977, c. 691, p. 2221, § 1; Stats.1978, c. 1291, p. 4222, § 1;
Stats.1979, c. 1114, p. 4049, § 1, eff. Sept. 28, 1979; Stats.1980, c. 547, p. 1504, § 1; Stats.1984, c. 1192, § 1;
Stats.1984, c. 1488, § 1.5; Stats.1985, c. 260, § 1; Stats.1985, c. 1232, § 1.5, eff. Sept. 30, 1985; Stats.1987, c.
828, § 61; Stats.1989, c. 625, § 1.)

Historical Notes

Historical And Statutory Notes

2008 Main Volume
As added in 1927, the section read:
"When a defendant pleads not guilty by reason of insanity, and also joins with it another plea or pleas,

he shall first be tried as if he had entered such other plea or pleas only, and in such trial he shall be
conclusively presumed to have been sane at the time the offense is alleged to have been committed.
If the jury shall find the defendant guilty, or if the defendant pleads only not guilty by reason of
insanity, then the question whether the defendant was sane or insane at the time the offense was
committed shall be promptly tried, either before the same jury or before a new jury, in the discretion
of the court.  In such trial the jury shall return a verdict either that the defendant was sane at the time
the offense was committed or that he was insane at the time the offense was committed.  If the
verdict or finding be that the defendant was sane at the time the offense was committed, the court
shall sentence the defendant as provided by law.  If the verdict or finding be that the defendant was
insane at the time the offense was committed, the court unless it shall appear to the court that the
defendant has fully recovered his sanity shall direct that the defendant be confined in the state
hospital for the criminal insane, or if there be no such state hospital, then that he be confined in some
other state hospital for the insane; if, however, it shall appear to the court that the defendant has fully
recovered his sanity such defendant shall be remanded to the custody of the sheriff until his sanity
shall have been finally determined in the manner prescribed by law.  A defendant committed to a
state hospital shall not be released from confinement unless and until the court which committed
him, or the superior court of the county in which he is confined, shall, after notice and hearing, find
and determine that his sanity has been restored.  In the event such hearing is held in the county from
which the defendant was committed, notice as ordered by the court shall be given to the district
attorney of said county.  In the event such hearing is held in the county where the defendant is
confined, notice as ordered by the court shall be given to the district attorney of said county and also
to the district attorney of the county from which said defendant was committed.  Nothing in this
section contained shall prevent the transfer of such person from one state hospital to any other state
hospital by proper authority."

The 1935 amendment divided the fifth sentence into the fifth and sixth sentences; deleted the former
seventh sentence, which had read: "In the event such hearing is held in the county from which the
defendant was committed, notice as ordered by the court shall be given to the district attorney of said



county."; and substituted "in which" for "where" following "held in the county" in the ninth sentence
(see the next to last sentence in the note containing the text of this section as added in 1927, ante).

The 1974 amendment inserted "and all documents requested by the court in the county of confinement
shall be forwarded from the county of commitment to such court" at the end of the former next to
last sentence (see note containing the text of this section as added in 1927, ante).

The 1975 amendment substantially rewrote this section to read as follows:
"When a defendant pleads not guilty by reason of insanity, and also joins with it another plea or pleas,

he shall first be tried as if he had entered such other plea or pleas only, and in such trial he shall be
conclusively presumed to have been sane at the time the offense is alleged to have been committed.
If the jury shall find the defendant guilty, or if the defendant pleads only not guilty by reason of
insanity, then the question whether the defendant was sane or insane at the time the offense was
committed shall be promptly tried, either before the same jury or before a new jury in the discretion
of the court.  In such trial the jury shall return a verdict either that the defendant was sane at the time
the offense was committed or that he was insane at the time the offense was committed.  If the
verdict or finding be that the defendant was sane at the time the offense was committed, the court
shall sentence the defendant as provided by law.  If the verdict or finding be that the defendant was
insane at the time the offense was committed, the court unless it shall appear to the court that the
defendant has fully recovered his sanity shall direct that the defendant be confined in a state hospital
for the care and treatment of the mentally disordered or any other appropriate public or private
mental health facility approved by the county mental health director, or the court may order the
defendant to undergo outpatient treatment as specified in Section 1026.1 of the Penal Code.  The
court shall transmit a copy of its order to the county mental health director or his designee.  If the
defendant has been found guilty of murder, mayhem, a violation of Section 207 or 209 of the Penal
Code in which the victim suffers intentionally inflicted great bodily injury, robbery in the first
degree or in which the victim suffers great bodily injury, a violation of Section 447a of the Penal
Code involving a trailer coach, as defined in Section 635 of the Vehicle Code, or any dwelling
house, a violation of subdivision 2 or 3 of Section 261 of the Penal Code, a violation of Section 459
of the Penal Code in the first degree, assault with intent to commit murder, a violation of Section
220 of the Penal Code in which the victim suffers great bodily injury, a violation of Section 12303.1,
12303.2, 12303.3, 12308, 12309, or 12310 of the Penal Code, or if the defendant has been found
guilty of a felony involving death, great bodily injury, or an act which poses a serious threat of
bodily harm to another person, the court shall direct that the defendant be confined in a state hospital
or other public or private mental health facility approved by the county mental health director for a
minimum of 90 days before such defendant may be released on outpatient treatment pursuant to
subdivision (c) of Section 7375 of the Welfare and Institutions Code.  Prior to making such order
directing that the defendant be confined in a state hospital or other facility or ordered to undergo
outpatient treatment, the court shall order the county mental health director or his designee to
evaluate the defendant and to submit to the court within 15 judicial days of such order his written
recommendation as to whether the defendant should be required to undergo outpatient treatment or
committed to a state hospital or another mental health facility.  If, however, it shall appear to the
court that the defendant has fully recovered his sanity such defendant shall be remanded to the
custody of the sheriff until his sanity shall have been finally determined in the manner prescribed by
law.  A defendant committed to a state hospital or other facility or ordered to undergo outpatient
treatment shall not be released from confinement or the required outpatient treatment unless and
until the court which committed him shall, after notice and hearing, find and determine that his
sanity has been restored.  Nothing in this section contained shall prevent the transfer of such person
from one state hospital to any other state hospital by proper authority nor the transfer of such patient
to a hospital in another state in the manner provided by law, upon order of the superior court in the
county from which he was committed, or in which he is detained.

"If the defendant is committed or transferred to a state hospital pursuant to this section, the court may,
upon receiving the written recommendation of the superintendent of the state hospital and the county
mental health director that the defendant be transferred to a public or private mental health facility



approved by the county mental health director, order the defendant transferred to such facility.  If the
defendant is committed or transferred to a public or private mental health facility approved by the
county mental health director, the court may, upon receiving the written recommendation of the
county mental health director, transfer the defendant to a state hospital or to another public or private
mental health facility approved by the county mental health director.  The defendant or prosecuting
attorney, if he chooses to contest either kind of order of transfer, may petition the court for a hearing
which shall be held if the court determines that sufficient grounds exist.  At such hearing the
prosecuting attorney or the defendant may present evidence bearing on the order of transfer.  The
court shall use the same standards as used in conducting probation revocation hearings pursuant to
Section 1203.2 of the Penal Code.

"Prior to making an order for transfer under this section, the court shall notify the defendant, the
attorney of record for the defendant, the prosecuting attorney, and the county mental health director
or his designee."

The 1977 amendment inserted the ninth sentence in the first paragraph [now the second sentence in
subd.(b)].

The 1978 amendment substituted the citation in the seventh sentence of the first paragraph [later
designated subd.(b) and deleted; see 1979 and 1980 amendment notes] "subdivision (f) of Section
7375 of the Welfare and Institutions Code" for "subdivision (c) of Section 7375 of the Welfare and
Institutions Code", and added the fourth paragraph [now subd.(e)].

The 1979 amendment inserted the subdivision designations; the first through sixth sentences of the first
paragraph were designated subd.(a); the seventh sentence of the first paragraph was designated
subd.(b) [now deleted; see 1980 amendment note]; the eighth through twelfth sentences of the first
paragraph were designated subd.(c) [now subd.(b); see 1980 amendment note]; the second, third, and
fourth paragraphs were designated as subds.(d) to (f) [now subds.(c) to (e); see 1980 amendment
note]; deleted "of the Penal Code" following "Section 1026.1" at the end of the fifth sentence in
subd.(a) [subsequently amended; see 1980 amendment note]; deleted "of the Penal Code" following
"or 209", "Section 447a", "Section 261", "Section 459", "Section 220", and "or 12310" throughout
subd.(b) [now deleted; see 1980 amendment note]; inserted "Section 1026.1 or" preceding
"subdivision (f) of Section 7375" in subd.(b) [subsequently deleted; see 1980 amendment note];
deleted "contained" following "Nothing in this section" in the fifth sentence of subd.(c) [now
subd.(b); see 1980 amendment note]; and deleted "of the Penal Code" from the end of subd.(d) [now
subd.(c); see 1980 amendment note].

Section 4 of Stats.1979, c. 1114, provided:
"It is the intent of the Legislature that the provisions of this act which provide for the extension of the

commitment of a defendant shall not affect an extension of the commitment of a person ordered
prior to the effective date of this act as authorized by the decision of In re Moye, 22 Cal.3d 457."

The 1980 amendment neutralized the gender references; substituted "treatment facility" for "mental
health facility" throughout the section; substituted "only such other plea or pleas had been entered"
for "he had entered such plea or pleas only" in the first sentence of subd.(a); substituted "sanity of
the defendant has been recovered fully" for "defendant has fully recovered his sanity", and "placed
on outpatient status pursuant to Title 15 (commencing with Section 1600) of Part 2" for "to undergo
outpatient treatment as specified in Section 1026.1" in the fifth sentence of subd.(a); inserted "and to
the Director of Mental Health" at the end of the final sentence of subd.(a) [subsequently amended;
see 1984 amendment note]; and deleted former subd.(b), which had read:

"If the defendant has been found guilty of murder, mayhem, a violation of Section 207 or 209 in which
the victim suffers intentionally inflicted great bodily injury, robbery in the first degree or in which
the victim suffers great bodily injury, a violation of Section 447a involving a trailer coach, as
defined in Section 635 of the Vehicle Code, or any dwelling house, a violation of subdivision 2 or 3
of Section 261, a violation of Section 459 in the first degree, assault with intent to commit murder, a
violation of Section 220 in which the victim suffers great bodily injury, a violation of Section
12303.1, 12303.2, 12303.3, 12308, 12309, or 12310, or if the defendant has been found guilty of a
felony involving death, great bodily injury, or an act which poses a serious threat of bodily harm to



another person, the court shall direct that the defendant be confined in a state hospital or other public
or private mental health facility approved by the county mental health director for a minimum of 90
days before such defendant may be released on outpatient treatment pursuant to Section 1026.1 or
subdivision (f) of Section 7375 of the Welfare and Institutions Code."

The 1980 amendment also redesignated former subds.(c) to (f) as subds.(b) to (e); substituted "treatment
facility or placed on outpatient status" for "facility or ordered to undergo outpatient treatment", and
"placed on outpatient status or confined in a state hospital or other treatment facility" for "required
to undergo outpatient treatment or committed to a state hospital or another mental health facility" in
the first sentence of subd.(b); substituted "treatment facility or placed on outpatient status" for
"facility or accepted for outpatient treatment" in the second sentence of subd.(b); substituted "sanity
of the defendant has been recovered fully" for "defendant has fully recovered his sanity" in the third
sentence of subd.(b); rewrote the fourth sentence of subd.(b), which had read: "A defendant
committed to a state hospital or other facility or ordered to undergo outpatient treatment shall not be
released from confinement or the required outpatient treatment unless and until the court which
committed him shall, after notice and hearing, find and determine that his sanity has been restored.";
substituted "medical director" for "superintendent" in the first sentence of subd.(c); substituted
"Where either the defendant or the prosecuting attorney" for "The defendant or prosecuting attorney,
if he", and "a petition may be filed in the court requesting" for "may petition the court for" in the
third sentence in subd.(c); and rewrote subd.(e) [formerly subd.(f)], which had read:

"If the defendant is committed to a state hospital or other facility, the medical director of the facility
shall, at six-month intervals, submit a report in writing to the court, the prosecuting attorney, and the
attorney of record for the defendant setting forth the status and progress of the defendant.  A copy of
this report shall be furnished to the mental health director of the county of commitment."

Section 6 of Stats.1982, c. 1529, p. 5953, provides:
"It is the intent of the Legislature that Atascadero State Hospital is the preferred location for housing

patients committed pursuant to Section 1026 of, Chapter 6 (commencing with Section 1367) of Title
10 of Part 2 of, and Article 3 (commencing with Section 2684) of Chapter 4 of Title 1 of Part 3 of,
the Penal Code, and pursuant to former Sections 6316 and 6321 of the Welfare and Institutions
Code."

Section 37 of Stats. 1982, c. 1549, p. 6045, provides:
"It is the intent of the legislature that Atascadero State Hospital is the preferred location for housing

patients committed pursuant to Section 1026 of, Chapter 6 (commencing with Section 1367) of Title
10 of Part 2 of, and Article 3 (commencing with Section 2684) of Chapter 4 of Title 1 of Part 3 of
the Penal Code, and Sections 6316 and 6321 of the Welfare and Institutions Code.

"Notwithstanding any other provision of law, no state hospital under the jurisdiction of the Department
of Mental Health or the Department of Developmental Services shall be converted into a state prison
without specific prior approval of the Legislature."

The 1984 amendment by c. 1488 substituted "is" for "be" following "verdict or finding" in the fourth
sentence of subd.(a); substituted "and if the defendant is ordered confined in a state hospital or other
treatment facility, copies of the arrest reports and the report of the county mental health director
required under subdivision (b) shall accompany the person to the state hospital or other treatment
facility where the defendant is to be confined" for "and to the Director of Mental Health" in the last
sentence of subd.(a); rewrote the last sentence of subd.(b), which had read: "Nothing in this section
shall prevent the transfer of such person from one state hospital to any other state hospital by proper
authority nor the transfer of such patient to a hospital in another state in the manner provided by law,
upon order of the superior court in the county from which the person was committed, or in which the
person is detained."; substituted "order the defendant transferred" for "transfer the defendant"
following "county mental health director," in the second sentence of subd.(c); substituted
"procedures and standards of proof" for "standards" in the last sentence of subd.(c); and added
subd.(f).

Section 21 of Stats.1984, c. 1488, provides:
"The provisions of this act shall be applicable to persons presently confined in a state hospital or public



or private treatment facility."
Amendment of this section by § 1 of Stats.1984, c. 1488, failed to become operative under the

provisions of § 18 of that Act.
Effect of amendment of section by two or more acts at the same session of the legislature, see

Government Code § 9605.
The 1985 amendment substituted reference to "community program director" for "county mutual health

director" throughout the section, and added subd.(g) defining same.
Effect of amendment of section by two or more acts at the same session of the legislature, see

Government Code § 9605.
The 1987 amendment made nonsubstantive changes to clarify or correct various statutory references.
The 1989 amendment added subd.(e) relating to documents to accompany the defendant when confined

in a state hospital or other treatment facility; and deleted provisions in subd.(a) relating to
documents to be transmitted to a community program director, or to a state hospital or other
treatment facility if the defendant was to be confined.

Section 4 of Stats.1989, c. 625, provides:
"To the extent that this act requires court personnel to perform activities which they previously did not

perform in making judicial commitments to state hospitals, the courts may obtain reimbursement
from the State Department of Mental Health for the incremental expenses which they incur."

The subject of the form of verdict of not guilty by reason of insanity was previously treated in § 1151.
Derivation: Former § 1167, added by Code Am.1873-74, c. 614, p. 446, § 68.

Research References

Cross References

Admission of mentally disordered prisoner to hospital, see Welfare and Institutions Code § 7227.
Appeals, commitments for insanity, see Penal Code § 1237.
Automation of criminal histories of mentally disordered offenders, see Penal Code § 1619.
Competence of defendant, mental retardation, hearings and determination of penalty, see Penal Code

§ 1376.
Death sentence, investigation of sanity of defendants, see Penal Code § 3700.5.
Defense of insanity,

Abolition, see Penal Code § 25.
Basis of defense, see Penal Code § 25.5.

Delinquents and wards of the Juvenile Court, detention or sentence to adult institutions, contact with
adults, see Welfare and Institutions Code § 208.

Department of Mental Health, generally, see Welfare and Institutions Code § 4000 et seq.
Evidence of mental disease, see Penal Code § 28.
Firearms, weapons restrictions, violations and punishment, see Welfare and Institutions Code §

8103.
Inquiry into competence of defendant before trial of after conviction, see Penal Code § 1367 et seq.
Judgment, insanity at time for entry, see Penal Code § 1201.
Lanterman-Petris-Short Act, conservatorship for gravely disabled [persons, initiation of proceedings

and reimbursement, see Welfare and Institutions Code § 5352.5..
Lanterman-Petris-Short Act, involuntary treatment, confidential information and records and

disclosure to law enforcement agencies, see Welfare and Institutions Code § 5328.01.
Mental health information to department of justice, see Welfare and Institutions Code § 5328.2.
Mental institutions, state hospitals for the mentally disordered,

Information essential in aiding apprehension of escapee, release, see Welfare and Institutions Code §
7325.5.

Liability for care, see Welfare & Institutions Code § 7275.



Treatment of patients in secure setting, see Welfare and Institutions Code § 7228.
Outpatient status of mentally disordered criminal offenders, actual custody and credit toward

maximum term of commitment, see Penal Code § 1600.5.
Procedures for handling mentally disordered persons charged with crime, see Welfare and

Institutions Code § 6825.
Proof of insanity plea, see Penal Code § 25.
Regulations concerning patients' rights, see Welfare and Institutions Code § 4027.
Release restrictions, persons committed, see Penal Code § 1612.
State summary criminal history information, persons entitled to receive, restrictions on use, see

Penal Code § 11105.1.
Voters, cancellation and voter file maintenance,

Mentally incompetent persons and disqualification from voting, see Elections Code § 2208.
Mentally incompetent persons in facilities, see Elections Code § 2211.

Words and phrases,
"County", see Penal Code § 691.
"Prosecuting attorney", see Penal Code § 691.
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Verdict and order 26
Waiver of jury trial 19
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1. Validity — In general

This section does not violate due process clauses of state and federal constitutions. People v. Daugherty (1953)
256 P.2d 911, 40 Cal.2d 876, certiorari denied 74 S.Ct. 47, 346 U.S. 827, 98 L.Ed. 352, rehearing denied 74
S.Ct. 120, 346 U.S. 880, 98 L.Ed. 387; People v. D'Angelo (1939) 88 P.2d 708, 13 Cal.2d 203; People v.
Crowder (1945) 158 P.2d 988, 69 Cal.App.2d 304; People v. Ming (1946) 164 P.2d 487, 27 Cal.2d 443; People
v. Groves (1935) 49 P.2d 888, 9 Cal.App.2d 317, rehearing denied 50 P.2d 813, 9 Cal.App.2d 317; People v.
Troche (1928) 273 P. 767, 206 Cal. 35, appeal dismissed and certiorari denied 50 S.Ct. 87, 280 U.S. 524, 74
L.Ed. 592.

This section is not unconstitutional as denying jury trial. People v. Pokrajac (1929) 274 P. 63, 206 Cal. 259;
People v. Troche (1929) 273 P. 767, 206 Cal. 35, appeal dismissed and certiorari denied 50 S.Ct. 87, 280 U.S.
524, 74 L.Ed. 592; People v. Hickman (1928) 268 P. 909, 204 Cal. 470, appeal denied 270 P. 1117, 204 Cal.
470.

Statutory scheme (§ 1026 et seq.) providing for mandatory commitment of 90 days of evaluation and treatment
of defendant acquitted of violent crime for reason of insanity does not violate due process or equal protection of
law. People v. De Anda (App. 2 Dist. 1980) 170 Cal.Rptr. 830, 114 Cal.App.3d 480, certiorari denied 101 S.Ct.
2329, 451 U.S. 990, 68 L.Ed.2d 849. Constitutional Law  3172; Constitutional Law  4337; Mental
Health  433(1)

Fact that persons found not guilty of violent offenses by reason of insanity are subject to mandatory 90-day
observation period in the state hospital and all those found not guilty of nonviolent acts by reason of insanity
are not subject to the mandatory confinement requirement does not violate equal protection. People v. Salas
(App. 2 Dist. 1980) 165 Cal.Rptr. 82, 106 Cal.App.3d 396. Constitutional Law  3172; Mental Health 
433(1)

Procedures for commitment and release of persons who have been acquitted by reason of their insanity,
whereby such persons may be confined in a state hospital for a minimum period of 90 days pending a hearing
on question whether they should be released to society, fulfill requirements of due process and equal protection
of laws. In re Franklin (1972) 101 Cal.Rptr. 553, 7 Cal.3d 126, 496 P.2d 465. Constitutional Law  3172;



Constitutional Law  4337; Mental Health  433(1)

In view of evidence supporting finding that an accused remained "quite ill mentally," and was "still dangerous,"
denial of accused's release from state hospital to which he was committed after having been found not guilty of
a crime by reason of insanity, on basis that accused's sanity had not been restored was not a denial of due
process. People v. Mallory (App. 2 Dist. 1967) 61 Cal.Rptr. 825, 254 Cal.App.2d 151. Constitutional Law 
4338

This section is constitutional. People v. Wells (1949) 33 Cal.2d 330, 202 P.2d 53, certiorari denied 70 S.Ct. 43,
338 U.S. 836, 94 L.Ed. 510.

This section and § 1016, providing that defendant, pleading not guilty by reason of insanity, without also
pleading not guilty, admits commission of offense charged, are not unconstitutional as creating conclusive
presumption that defendant who only pleads not guilty because of insanity admits commission of offense
charged, as invocation or creation of such presumption rests solely within defendant's control and power.
People v. Walker (1948) 33 Cal.2d 250, 201 P.2d 6, certiorari denied 69 S.Ct. 744, 336 U.S. 940, 93 L.Ed.
1098.

Provision of this section giving trial court discretion to try issue of sanity of an accused before the same or
before a different jury from that trying accused for the offense charged is constitutional. People v. Messerly
(App. 4 Dist. 1941) 46 Cal.App.2d 718, 116 P.2d 781. Criminal Law  624

This section is not unconstitutional as depriving a defendant of equal protection of the law on ground that after
entry of single plea of not guilty by reason of insanity, the trial of insanity issue precedes fixing degree of crime
and penalty, whereas if dual pleas are entered, trial of insanity issue follows determination of degree of crime
and penalty since evidence bearing on issue of insanity could not be considered in determining degree of crime
and penalty and it will not be presumed that court or jury will violate such limitation. People v. Cordova (1939)
14 Cal.2d 308, 94 P.2d 40.

This section does not deny equal protection of law. People v. Groves (App. 1935) 9 Cal.App.2d 317, 49 P.2d
888, rehearing denied 9 Cal.App.2d 317, 50 P.2d 813.

Provision of this section that person acquitted by reason of insanity may without further hearing be committed
to hospital for insane did not deny due process. In re Slayback (1930) 209 Cal. 480, 288 P. 769. Constitutional
Law  4337

In murder case, trial of issue of insanity separately did not prevent trial from being "one speedy public trial,"
within constitutional requirement. People v. Troche (1928) 206 Cal. 35, 273 P. 767, appeal dismissed, certiorari
denied 50 S.Ct. 87, 280 U.S. 524, 74 L.Ed. 592. Criminal Law  573; Criminal Law  635

Procedure under this section and § 1016, providing for bifurcated trials on issues of guilt and insanity, whereby
prospective jurors are examined on views on issue of insanity during their selection at the beginning of the trial,
though the issue of insanity is tried by jury only after it finds the defendant guilty, does not operate
unconstitutionally to deny a defendant a fair trial or due process of law on any theory that jury could only
believe he admitted guilt by offering plea of insanity or that it could not give him impartial trial on insanity
issue after being so examined in trying issue of guilt. People v. Wein (1958) 50 Cal.2d 383, 326 P.2d 457,
certiorari denied 79 S.Ct. 98, 358 U.S. 866, 3 L.Ed.2d 99, rehearing denied 79 S.Ct. 153, 358 U.S. 896, 3
L.Ed.2d 122, certiorari denied 79 S.Ct. 724, 359 U.S. 942, 3 L.Ed.2d 677, certiorari denied 79 S.Ct. 1122, 359
U.S. 992, 3 L.Ed.2d 980. Constitutional Law  4783(3); Criminal Law  270; Criminal Law  624

This section was not unconstitutional, because no provision was made for trial before court on waiver of jury. In
re Boyd (App. 1 Dist. 1930) 108 Cal.App. 541, 291 P. 845. Jury  21.5

2.  —  —  Due process, validity

There is no violation of a criminal defendant's constitutional right to due process or his constitutional and



statutory right to a jury trial in a judge's removing the issue of sanity from the jury when the defendant has
failed to present substantial evidence that he was insane at the time of the crimes. People v. Severance (App. 3
Dist. 2006) 41 Cal.Rptr.3d 397, 138 Cal.App.4th 305, review denied. Constitutional Law  4783(3); Jury

 34(3)

Erroneous instruction at sanity phase of capital murder prosecution, precluding jury from considering evidence
produced at guilt phase, did not infringe defendant's due process right to present a defense; defendant presented
a thorough and detailed defense at sanity phase and was not prevented from reintroducing those portions of
guilt phase evidence he believed could be beneficial to his case at sanity phase. People v. Weaver (2001) 111
Cal.Rptr.2d 2, 26 Cal.4th 876, 29 P.3d 103, certiorari denied 122 S.Ct. 1920, 535 U.S. 1058, 152 L.Ed.2d 828.
Sentencing And Punishment  1789(9)

3.  —  —  Equal protection, validity

Subject to availability of either an extended commitment or civil commitment under Lanterman-Petris-Short
Act, principles of equal protection preclude persons committed to state institutions following acquittal of
criminal offense on ground of insanity from being retained in institutional confinement beyond maximum term
of punishment for underlying offense. In re Moye (1978) 149 Cal.Rptr. 491, 22 Cal.3d 457, 584 P.2d 1097.
Constitutional Law  3172

4. Construction and application

A successful insanity plea relieves the defendant of all criminal responsibility; the commitment of the defendant
to a state hospital is in lieu of criminal punishment and is for the purpose of treatment, not punishment. People
v. Dobson (App. 5 Dist. 2008) 75 Cal.Rptr.3d 238, 161 Cal.App.4th 1422, review denied. Criminal Law 
48; Mental Health  439.1

A defendant found not guilty of charge of assaulting a police officer with a deadly weapon by reason of insanity
was not eligible for relief under this section allowing a trial court, in its discretion and in the interest of justice,
to release a defendant who has fulfilled conditions of probation for entire period of probation, or has been
discharged prior to termination of period of probation, from all penalties and disabilities resulting from offense
of which he had been convicted, since this section speaks only in terms of probation and provides relief from
disabilities and penalties associated with a conviction, thus excluding from its reach a finding of not guilty by
reason of insanity. People v. Morrison (App. 4 Dist. 1984) 208 Cal.Rptr. 800, 162 Cal.App.3d 995. Sentencing
And Punishment  1953

"Insanity," in provision of this section refers to mental incapacity, whether arising from mental illness or mental
retardation; accordingly a defendant asserting plea of idiocy should raise that defense by separate plea, may
obtain bifurcated trial, must prove his incapacity by preponderance of evidence and, if successful, is subject to
confinement. In re Ramon M.(1978) 149 Cal.Rptr. 387, 22 Cal.3d 419, 584 P.2d 524. Criminal Law  48;
Criminal Law  286.5(1); Criminal Law  570(2); Criminal Law  624; Mental Health  36

Defendant, found not guilty by reason of insanity of offense of vehicle theft but found to be not fully recovered,
was not entitled to hearing at trial on issue of his present sanity, even though offense occurred nine months
before trial, and despite contention that maximum punishment for offense for which defendant would have been
convicted was only three months. People v. Vanley (App. 2 Dist. 1974) 116 Cal.Rptr. 446, 41 Cal.App.3d 846.
Criminal Law  625(1)

The court's duty and its authority does not end with the execution of the commitment of a person adjudged not
guilty of a crime because of insanity. In re Cirino (App. 1 Dist. 1972) 105 Cal.Rptr. 194, 28 Cal.App.3d 1009.
Mental Health  439.1

Alienists appointed by court in insanity proceedings should be deemed to be the court's own witnesses, and
their opinions should not be deemed evidence produced either by the state or the person whose sanity is the
subject of inquiry. Application of Perkins (App. 1958) 165 Cal.App.2d 73, 331 P.2d 712. Evidence  571(2)



The submission of issue of defendant's sanity on testimony adduced at trial of not guilty issue and on written
reports of six physicians who had examined defendant was not error in absence of showing that any harm was
done to defendant's cause by the manner in which the sanity issue was submitted. People v. Stroble (1951) 36
Cal.2d 615, 226 P.2d 330, certiorari granted 72 S.Ct. 57, 342 U.S. 811, 96 L.Ed. 613, affirmed 72 S.Ct. 599,
343 U.S. 181, 96 L.Ed. 872, rehearing denied 72 S.Ct. 1039, 343 U.S. 952, 96 L.Ed. 1353. Criminal Law 
773(1)

In prosecution of one who had once been committed to state hospital for the insane, this section dealing with
trial of question of insanity and applying only to cases where person confined in a state hospital has been found
not guilty of the offense charged by reason of insanity, was not applicable. People v. Puter (App. 2 Dist. 1948)
85 Cal.App.2d 348, 193 P.2d 23. Criminal Law  625(1)

One pleading not guilty of felony by reason of insanity waived calling of witnesses from outside county in
addition to residents of county, who were subpoenaed and testified to prove defendant's insanity, by stating that
he would not call other witnesses, if permitted to give his life history before three alienists mentioned by court,
and would ask no greater privilege than to go on witness stand and tell all about his injuries and activities, as
court said he was going to let defendant do. People v. Cowan (App. 1 Dist. 1940) 38 Cal.App.2d 144, 100 P.2d
1079. Criminal Law  624

In the case of People v. Greig (1939) 14 Cal.2d 548, 95 P.2d 936, the court said: "Neither § 1026 of the Penal
Code, which among other things provides for the trial of the question of a defendant's sanity after his plea of not
guilty by reason of insanity, nor any other section of said code of which we have any knowledge, contains any
express directions as to the order of proof to be followed in such a trial."

Conduct of court's expert in attempting to secure unanimity among experts through conferences before trial on
issue of sanity of defendant in criminal case was not improper in absence of any undue persuasion. People v.
Jacobs (App. 2 Dist. 1935) 51 P.2d 128, certified question accepted, hearing granted.

Refusal to permit trial of question of insanity, first raised near close of trial, and supported only by showing of
defendant's previous commitment to asylum, was not error. People v. Rosencrantz (App. 1 Dist. 1928) 95
Cal.App. 92, 272 P. 786. Criminal Law  624

In prosecution for murder, defended on ground of insanity, court was not required to designate any particular
phase of insanity. People v. Keyes (1918) 178 Cal. 794, 175 P. 6. Homicide  1502

Determination of question whether witnesses testifying as to defendant's sanity were intimately acquainted with
him was within court's discretion. People v. Pico (1882) 10 P.C.L.J. 486, 62 Cal. 50. Criminal Law 
1153.12(2)

Defendant's counsel cannot waive inquiry as to defendant's sanity, nor compel it, where no ground for doubt
exists. People v. Ah Ying (1871) 42 Cal. 19.

5. Purpose

The purpose of committing an insanity acquittee is two-fold: to treat his mental illness and to protect him and
society from his potential dangerousness. People v. Dobson (App. 5 Dist. 2008) 75 Cal.Rptr.3d 238, 161
Cal.App.4th 1422, review denied. Mental Health  439.1

Confinement of persons committed under this section is not intended to be punishment. In re Ingram (App. 5
Dist. 1978) 142 Cal.Rptr. 825, 76 Cal.App.3d 495.

Restraint imposed by § 1026a and this section providing for commitment of a defendant to a state hospital after
his having been found not guilty by reason of insanity, and providing for a release of such a defendant upon a
finding that his sanity has been restored, is not for purpose of punishment but for protection of the public from
insane persons who have been proven to possess criminal tendencies. People v. Mallory (App. 2 Dist. 1967) 61
Cal.Rptr. 825, 254 Cal.App.2d 151. Mental Health  439.1; Mental Health  440



The legislative purpose in providing for separate trial on plea of not guilty by reason of insanity was to simplify
the issues before the jury and not to restrict the admission of evidence relevant to such issues, but in order to
simplify the issues the Legislature properly removed entirely from the trial on other issues the issue as to legal
sanity. People v. Wells (1949) 33 Cal.2d 330, 202 P.2d 53, certiorari denied 70 S.Ct. 43, 338 U.S. 836, 94 L.Ed.
510. Criminal Law  624

6. Presumptions and burden of proof

A defendant is presumed to have been sane at the time he or she committed an offense. People v. Dobson (App.
5 Dist. 2008) 75 Cal.Rptr.3d 238, 161 Cal.App.4th 1422, review denied. Criminal Law  311

7. Self-incrimination

A defendant waives the privilege against self-incrimination and the right to counsel regarding expert testimony
in sanity trials to the extent necessary to permit useful sanity examinations by defense and prosecution mental
health experts. People v. Jantz (App. 2 Dist. 2006) 40 Cal.Rptr.3d 875, 137 Cal.App.4th 1283, review denied.
Criminal Law  393(1)

Defendant's immunity from self-incrimination continued on trial of issue of insanity after trial and conviction
on plea of not guilty. People v. Lamey (App. 2 Dist. 1930) 103 Cal.App. 66, 283 P. 848. Criminal Law 
393(1)

8. Nature of plea

A defendant who pleads not guilty by reason of insanity voluntarily places his mental condition in issue, agrees
to submit to a prosecution mental examination, and contemplates testimony by prosecution mental health
experts to rebut testimony by defense experts. People v. Jantz (App. 2 Dist. 2006) 40 Cal.Rptr.3d 875, 137
Cal.App.4th 1283, review denied. Criminal Law  286.5(1); Criminal Law  683(3); Mental Health 
434

The plea of insanity is one of confession and avoidance; commission of the overt act is conceded but
punishment is avoided upon the sole ground that at the time the overt act was committed the defendant was
insane. People v. Ferris (App. 5 Dist. 2005) 30 Cal.Rptr.3d 426, 130 Cal.App.4th 773, review denied, habeas
corpus dismissed in part 2007 WL 499647, reinstated 2007 WL 1302516. Criminal Law  286.5(1)

Legal defense of insanity poses separate and distinct questions of whether accused at time offense was
committed understood nature and quality of his act and was able to distinguish right from wrong. People v.
Villarreal (App. 2 Dist. 1985) 213 Cal.Rptr. 179, 167 Cal.App.3d 450. Criminal Law  48

The plea of insanity is one of confession and avoidance and is predicated upon a finding of guilt beyond a
reasonable doubt. People v. Harmon (App. 1952) 110 Cal.App.2d 545, 243 P.2d 15.

The plea of not guilty by reason of insanity is one of confession and avoidance whereby commission of the
overt act is conceded, but criminal guilt is denied on sole ground that at time overt act was committed defendant
was suffering such a defect of reason from disease of the mind as not to know the nature and quality of the act
he was doing or that it was wrong. People v. Wells (1949) 33 Cal.2d 330, 202 P.2d 53, certiorari denied 70
S.Ct. 43, 338 U.S. 836, 94 L.Ed. 510. Criminal Law  286.5(1)

A plea of not guilty by reason of insanity which, under this section, may be joined with other pleas, is not
strictly a defense to a charge of crime, such as attempted arson. Baer v. Smith (App. 3 Dist. 1945) 68
Cal.App.2d 716, 157 P.2d 646. Criminal Law  286.5(1)

Plea of not guilty by reason of insanity is not in effect "plea of guilty," and hence need not be made by
defendant personally. People v. Pincus (App. 2 Dist. 1933) 131 Cal.App. 607, 21 P.2d 964. Criminal Law 
286



9. Insanity defined

"Insanity" means that at the time the offense was committed, the defendant was incapable of knowing or
understanding the nature of his act or of distinguishing right from wrong. People v. Dobson (App. 5 Dist. 2008)
75 Cal.Rptr.3d 238, 161 Cal.App.4th 1422, review denied. Criminal Law  48

Insanity, under California law, means that at the time the offense was committed, the defendant was incapable
of knowing or understanding the nature of his act or of distinguishing right from wrong. People v. Severance
(App. 3 Dist. 2006) 41 Cal.Rptr.3d 397, 138 Cal.App.4th 305, review denied. Criminal Law  48

"Insanity," under California law, means that at the time the offense was committed, the defendant was incapable
of knowing or understanding the nature of his act or of distinguishing right from wrong. People v. Ferris (App.
5 Dist. 2005) 30 Cal.Rptr.3d 426, 130 Cal.App.4th 773, review denied, habeas corpus dismissed in part 2007
WL 499647, reinstated 2007 WL 1302516. Criminal Law  48

10. Advice of rights and consequences of plea

Habeas petitioner did not waive claim that plea of not guilty by reason of insanity was defective because he was
not advised that NGI commitment carried possibility of limitless extensions of confinement, although he failed
to appeal commitment and failed to challenge first extension when he was aware of possibility of limitless
extensions, where petitioner was unaware of legal effect of initial failure to advise him until after his appeal
remedy had long since lapsed, and there was no tactical advantage to petitioner from failing to raise issue at first
extension hearing since extension served only to increase sentence. In re Robinson (App. 4 Dist. 1990) 265
Cal.Rptr. 574, 216 Cal.App.3d 1510, rehearing denied and modified, review denied. Habeas Corpus  281;
Habeas Corpus  289

Appropriate remedy, on petition for habeas corpus relief, for defective plea of not guilty by reason of insanity,
which occurred when petitioner was not advised that NGI commitment carried possibility of limitless
extensions of commitment, was to set aside plea and its concomitant admission of guilt when plea of not guilty
by reason of insanity was not preceded by either separate finding of guilt or plea of guilty or not guilty. In re
Robinson (App. 4 Dist. 1990) 265 Cal.Rptr. 574, 216 Cal.App.3d 1510, rehearing denied and modified, review
denied. Habeas Corpus  791

Trial court was required to advise defendant of mandatory five-year term of imprisonment before accepting his
plea of not guilty by reason of insanity to charge of unlawfully administering a controlled substance to minors.
People v. Wagoner (App. 5 Dist. 1979) 152 Cal.Rptr. 639, 89 Cal.App.3d 605. Criminal Law  286.5(1)

Record failed to support contention of convicted defendant that withdrawal of his plea of not guilty by reason of
insanity had been forced upon him or that he had not been sufficiently advised of the consequences of his
decision thereon which he had made in judge's chambers upon being denied a separate trial on issue of insanity
and being informed that voir dire examination of jurors on matters touching insanity was required to be done
before the trial on the issue of guilt. People v. Wein (1958) 50 Cal.2d 383, 326 P.2d 457, certiorari denied 79
S.Ct. 98, 358 U.S. 866, 3 L.Ed.2d 99, rehearing denied 79 S.Ct. 153, 358 U.S. 896, 3 L.Ed.2d 122, certiorari
denied 79 S.Ct. 724, 359 U.S. 942, 3 L.Ed.2d 677, certiorari denied 79 S.Ct. 1122, 359 U.S. 992, 3 L.Ed.2d
980. Criminal Law  286.5(1)

11. Effect of plea

A defendant may plead not guilty to the substantive charges and deny any special allegations, and join that plea
with a plea of not guilty by reason of insanity; when such pleas are entered, the court conducts a bifurcated trial
and the issues of guilt and sanity are separately tried. People v. Dobson (App. 5 Dist. 2008) 75 Cal.Rptr.3d 238,
161 Cal.App.4th 1422, review denied. Criminal Law  286.5(1); Criminal Law  300; Criminal Law

 624

Plea of not guilty by reason of insanity was invalid in that it was not entered personally by the defendant
himself, and at no time did he voice concurrence with the plea that had been entered by his counsel. People v.



Vanley (App. 2 Dist. 1974) 116 Cal.Rptr. 446, 41 Cal.App.3d 846. Criminal Law  286.5(1)

Where defendant charged with murder entered plea of not guilty by reason of insanity without also pleading not
guilty, defendant admitted offense charged, and when he was found to be sane at the time offense was
committed the court was required to sentence him as required by law. People v. Jennings (App. 1958) 158
Cal.App.2d 159, 322 P.2d 19. Criminal Law  286.5(1)

General plea of guilty of murder, first degree, foreclosed any question of defendant's sanity when homicide was
committed. People v. Croce (1929) 208 Cal. 123, 280 P. 526. Criminal Law  273.2(2)

12. Test for insanity — In general

If a person is incapable, because of a mental disease or defect, of understanding that his actions are morally
wrong, that is, in violation of generally accepted standards of moral obligation, then that person is legally
insane, regardless of whether he knows his actions are illegal. People v. Severance (App. 3 Dist. 2006) 41
Cal.Rptr.3d 397, 138 Cal.App.4th 305, review denied. Criminal Law  48

To establish a defense on the ground of insanity, it must be clearly proved that, at the time of the committing
the act, the accused was labouring under such a defect of reason, from disease of the mind, as not to know the
nature and quality of the act he was doing, or, if he did know it, that he did not know he was doing what was
wrong. People v. Lawley (2002) 115 Cal.Rptr.2d 614, 27 Cal.4th 102, 38 P.3d 461, rehearing denied, certiorari
denied 123 S.Ct. 671, 537 U.S. 1073, 154 L.Ed.2d 567. Criminal Law  48

Test in People v. Drew (1978) 149 Cal.Rptr. 275, 583 P.2d 1318, 22 Cal.3d 333, under which a person is not
deemed responsible for criminal conduct if as the result of a mental disease or defect he lacks substantial
capacity either to appreciate the criminality of his conduct or to conform his conduct to the requirements of law,
was not available to defendant even if applicable where psychiatric report in case indicated that defendant was
not suffering from any mental disease or defect. People v. Martin (App. 2 Dist. 1980) 167 Cal.Rptr. 33, 108
Cal.App.3d 1014. Criminal Law  48

Shift from M'Naghten test of insanity to American law institute test of insanity did not affect concept of "settled
insanity," under which insanity must be of a settled nature in order to constitute a complete defense to a general
intent crime. People v. Wagoner (App. 5 Dist. 1979) 152 Cal.Rptr. 639, 89 Cal.App.3d 605. Criminal Law 
48

As trial court applied M'Naghten test at sanity phase of defendant's trial, finding that defendant was sane would
be reversed in light of subsequent adoption by supreme court of new test for sanity. People v. Sargent (App. 4
Dist. 1978) 150 Cal.Rptr. 113, 86 Cal.App.3d 148. Criminal Law  48

A defendant's mental retardation constitutes defense to charge of criminal conduct if at time of such conduct as
result of mental disease or defect defendant lacks substantial capacity either to appreciate criminality of his
conduct or to conform his conduct to requirements of law and such rule applies retroactively to cases in which
the defendant raised defense of idiocy and to those cases that had not yet come to trial as of date of finality of
opinion. In re Ramon M.(1978) 149 Cal.Rptr. 387, 22 Cal.3d 419, 584 P.2d 524. Courts  100(1); Criminal
Law  48

Legal test of sanity is no longer M'Naghten rule, rather American Law Institute test; a person is not responsible
for criminal conduct if at the time of such conduct as result of mental disease of defect he lacked substantial
capacity either to appreciate the criminality (wrongfulness) of his conduct or to conform his conduct to the
requirements of law. People v. Drew (1978) 149 Cal.Rptr. 275, 22 Cal.3d 333, 583 P.2d 1318. Criminal Law

 48

Test for insanity as a criminal defense is: first, did defendant have sufficient mental capacity to know and
understand what he was doing, and second, did he know and understand that it was wrong and in violation of
rights of another. People v. Foster (App. 2 Dist. 1969) 76 Cal.Rptr. 775, 271 Cal.App.2d 763. Criminal Law



 48

The M'Naughton test of knowing right from wrong is not the test to be applied in determining whether an
accused committed after having been found not guilty by reason of insanity should be released from a state
hospital, and failure to apply such test did not amount to a denial of due process. People v. Mallory (App. 2
Dist. 1967) 61 Cal.Rptr. 825, 254 Cal.App.2d 151. Constitutional Law  4338; Mental Health  440

Whether defendant had been legally sane at time of offense would depend upon whether he had then been
suffering from such a defect of reason, caused by disease of the mind, as not to know nature and quality of act
he was doing, or if he had known it, whether he had known that what he was doing was wrong. People v. Lane
(App. 1958) 163 Cal.App.2d 496, 329 P.2d 516. Criminal Law  48

On trial of issue of not guilty by reason of insanity, defendant must show by preponderance of evidence that he
did not know nature or quality of act committed or that he did not know it was wrong to commit it, and must
show that he was so deranged and diseased mentally that he was not conscious of the wrongful nature of the act
committed. People v. Harmon (App. 1952) 110 Cal.App.2d 545, 243 P.2d 15. Criminal Law  570(2)

A defendant to avail himself of defense of insanity must prove by preponderance of evidence that at time of
commission of crime charged he was mentally deranged to extent of being incapable of distinguishing between
right and wrong in relation to acts charged. People v. Rothrock (App. 2 Dist. 1937) 21 Cal.App.2d 116, 68 P.2d
364. Criminal Law  331

13.  —  —  Post acquittal insanity test

The standard to be applied under the "post acquittal insanity" test is whether the person committed has
improved to the extent that he is no longer a danger to the health and safety of others. People v. Crosier (App. 2
Dist. 1974) 116 Cal.Rptr. 467, 41 Cal.App.3d 712, certiorari denied 95 S.Ct. 1956, 421 U.S. 966, 44 L.Ed.2d
453, rehearing denied 95 S.Ct. 2669, 422 U.S. 1049, 45 L.Ed.2d 703. Mental Health  440

14. Irresistible impulse

Even if a criminal act was the offspring of an irresistible impulse, and the impulse was irresistible because of
mental disease, still the defendant will not be found to have been legally insane if at the time he committed the
crime he had the requisite knowledge as to the nature and quality of the act, and of its wrongfulness. People v.
Severance (App. 3 Dist. 2006) 41 Cal.Rptr.3d 397, 138 Cal.App.4th 305, review denied. Criminal Law  50

15. Single trial of guilt and insanity

Trial on issue of alleged insanity of person who is charged with crime is not a separate trial but merely separate
determination of one of issues of original charge; in eyes of law there is only one trial, even though it is divided
into two sections or stages if insanity is pleaded as a defense. People v. Villarreal (App. 2 Dist. 1985) 213
Cal.Rptr. 179, 167 Cal.App.3d 450. Criminal Law  624

In homicide prosecution, the trial court committed no error when it denied defendant's pretrial motion that the
guilt and sanity phases of his trial be consolidated. People v. Worthy (App. 2 Dist. 1980) 167 Cal.Rptr. 402, 109
Cal.App.3d 514. Criminal Law  624

Where the principal defense in homicide prosecution was that defendant was suffering from a psychomotor
epileptic seizure, which would have made him legally insane as well as unconscious of his actions and
diminished in capacity for the requisite specific intents, it would have been provident to try the guilt and sanity
issues together. People v. Williams (App. 2 Dist. 1971) 99 Cal.Rptr. 103, 22 Cal.App.3d 34. Criminal Law 
618; Criminal Law  624

Trial by court of issues both of guilt and sanity at the same time with express or tacit consent of defense counsel
was not error in absence of showing of prejudice. People v. Dessauer (1952) 38 Cal.2d 547, 241 P.2d 238,
certiorari denied 73 S.Ct. 96, 344 U.S. 858, 97 L.Ed. 666. Criminal Law  625.10(1)



In prosecution for entry into a residence to commit an act of sex perversion, a finding against insanity plea
simultaneously with conviction of defendant was not error because defense of insanity was not tried subsequent
to conviction of crime, where parties had stipulated that court might determine issue of insanity on reports of
physicians on file. People v. Denningham (App. 2 Dist. 1947) 82 Cal.App.2d 117, 185 P.2d 614. Stipulations

 14(4)

Refusal to permit voir dire examination of jury on sanity issue, in rape prosecution wherein defendant had
pleaded not guilty and not guilty by reason of insanity, was not error, where record showed that jury was duly
impaneled and sworn prior to trial of either issue, notwithstanding that issues were tried consecutively and that
jury was sworn three times, since reviewing court was required to assume that jurors were fully examined on
voir dire and were acceptable to defendant in absence of showing of objection in record, and since there was but
one trial on both issues and question whether both issues should be tried to same jury was within discretion of
trial court. People v. Woods (App. 2 Dist. 1937) 19 Cal.App.2d 556, 65 P.2d 940. Criminal Law  1111(1)

Consolidation of issues of guilt and insanity, consented to by defendant by voluntary introduction of evidence
of insanity at main trial, did not require reversal as denying jury trial. People v. Pettinger (App. 1928) 94
Cal.App. 297, 271 P. 132. Criminal Law  1137(8)

Information charging murder and defendant's pleas of not guilty and not guilty by reason of insanity presented
single cause requiring single trial. In re Merwin (App. 3 Dist. 1930) 108 Cal.App. 31, 290 P. 1076. Criminal
Law  624

16. Separate trials of guilt and insanity — In general

Under statutes providing for separate trial on plea of not guilty by reason of insanity, the trial is broken up into
two stages, if insanity is pleaded as a defense, but in the eyes of the law there is still only one trial. People v.
Wells (1949) 202 P.2d 53, 33 Cal.2d 330, certiorari denied 70 S.Ct. 43, 338 U.S. 836, 94 L.Ed. 510; People v.
Busby (1941) 104 P.2d 531, 40 Cal.App.2d 193; People v. Leong Fook (1929) 273 P. 779, 206 Cal. 64.

In California, when a defendant pleads not guilty to the offense charged and, in the alternative, not guilty by
reason of insanity, the court conducts a bifurcated trial; in the first phase of trial, the defendant's guilt is
determined without reference to his plea of insanity, and if the defendant is found guilty, the trial proceeds to a
second phase in which his legal sanity is determined. Stark v. Hickman, C.A.9 (Cal.)2006, 455 F.3d 1070.
Criminal Law  624

California court's failure to give petitioner a separate trial on his not guilty by reason of insanity plea did not
render trial "arbitrary" or, "fundamentally unfair" where petitioner's claims that injection of cocaine and heroin
rendered him temporarily insane were recognized in a diminished capacity defense. Pennywell v. Rushen,
C.A.9 (Cal.)1983, 705 F.2d 355. Criminal Law  624

The guilt and sanity phases are part of a single criminal trial that is compelled by the state, and a sanity trial is
similar to a determination of "guilt" because a successful insanity plea relieves the defendant of all criminal
responsibility. People v. Jantz (App. 2 Dist. 2006) 40 Cal.Rptr.3d 875, 137 Cal.App.4th 1283, review denied.
Criminal Law  624

If a defendant pleads not guilty and joins it with a plea of not guilty by reason of insanity, the issues of guilt and
sanity are tried separately. People v. Ferris (App. 5 Dist. 2005) 30 Cal.Rptr.3d 426, 130 Cal.App.4th 773,
review denied, habeas corpus dismissed in part 2007 WL 499647, reinstated 2007 WL 1302516. Criminal Law

 624

Trial court did not abuse its discretion in denying defendant's request for two separate juries on issue of guilt
and sanity. People v. Sargent (App. 4 Dist. 1978) 150 Cal.Rptr. 113, 86 Cal.App.3d 148. Criminal Law 
624

There is no constitutional requirement that State give criminal defendant separate trial on issue of sanity. People



v. Flores (App. 2 Dist. 1976) 127 Cal.Rptr. 230, 55 Cal.App.3d 118. Criminal Law  624

Insanity is not to be an issue on first phase of bifurcated trials resulting from dual pleas of not guilty and not
guilty by reason of insanity. People v. Custer (App. 2 Dist. 1968) 67 Cal.Rptr. 39, 260 Cal.App.2d 234.
Criminal Law  624

Where jury found accused guilty of assault with a deadly weapon, and disagreed on issue presented by plea of
not guilty by reason of insanity, the trial court properly directed a trial before another jury on the issue
presented by the insanity plea alone without a retrial of the question of the accused's guilt of the offense
charged. People v. Messerly (App. 4 Dist. 1941) 46 Cal.App.2d 718, 116 P.2d 781. Criminal Law  624

While trial based on denial of accusation by plea of not guilty, together with confession and avoidance by plea
of not guilty because of insanity, may combine two issues, any separation is one of form, not substance. People
v. Cowan (App. 1 Dist. 1940) 38 Cal.App.2d 144, 100 P.2d 1079. Criminal Law  624

Where there were two trials, the first under general plea of not guilty, resulting in guilty verdict, the second
under special plea of not guilty by reason of insanity, evidence at second trial could not affect verdict already
rendered under general plea. People v. Roberts (App. 2 Dist. 1933) 131 Cal.App. 376, 22 P.2d 25. Criminal
Law  624

Where trial of defendant's sanity is severed from trial on plea of not guilty, court must take evidence of sanity
before pronouncing sentence. People v. Marshall (App. 2 Dist. 1929) 99 Cal.App. 224, 278 P. 258. Criminal
Law  623

17.  —  —  Waiver, separate trials of guilt and insanity

There is nothing inherently wrong with an attorney's waiver of defendant's statutory right under this section to a
bifurcated trial in a case tried to the court alone. People v. Caylor (App. 2 Dist. 1968) 66 Cal.Rptr. 448, 259
Cal.App.2d 191. Criminal Law  623.1

Even if prosecutor's misconduct in stating that if defendant were found insane at the time he committed offense
he would be "turned loose" appealed to sentiment too deeply rooted to be erased by instruction as to true effect
of acquittal on grounds of insanity such misconduct would not constitute reversible error where defendant
rendered matter moot by waiving right to sanity trial. People v. Modesto (1967) 59 Cal.Rptr. 124, 66 Cal.2d
695, 427 P.2d 788, certiorari denied 88 S.Ct. 574, 389 U.S. 1009, 19 L.Ed.2d 608. Criminal Law 
1171.1(6)

Right to have guilt and insanity separately tried may be waived by stipulation at least in case tried without jury.
People v. Jaquish (App. 2 Dist. 1966) 53 Cal.Rptr. 123, 244 Cal.App.2d 444. Stipulations  14(11)

In prosecution for assault with deadly weapon, stipulation to effect that case be submitted to court on transcript
of testimony taken at preliminary hearing, supplemented by two letters offered by defendant, and by reports of
psychiatrists, had effect of a waiver of separate trials on issues of guilt and insanity. People v. McCoy (App. 2
Dist. 1953) 115 Cal.App.2d 565, 252 P.2d 371. Criminal Law  625.35

The right under this section to have guilt and sanity separately tried may be waived, at least in a case tried by
the court without a jury. People v. Dessauer (1952) 38 Cal.2d 547, 241 P.2d 238, certiorari denied 73 S.Ct. 96,
344 U.S. 858, 97 L.Ed. 666. Criminal Law  625.35

Defendant, failing to object to determination of issues raised by pleas of not guilty and not guilty by reason of
insanity in one trial or to request separate trials on such issues, waived right to separate trials thereon, and may
not predicate error in appellate court on failure to try them separately. People v. Hazelwood (App. 2 Dist. 1938)
24 Cal.App.2d 690, 76 P.2d 151. Criminal Law  624

18. Same judge or jury determining insanity issue

Denial of request for trial of plea of not guilty by reason of insanity before different jury from that which would



try issue of guilt was discretionary. People v. Winkelspecht (App. 5 Dist. 1965) 46 Cal.Rptr. 697, 237
Cal.App.2d 227. Criminal Law  624

Whether defendant had been legally sane at time of offense was matter properly submitted to same jury which
tried criminal charge. People v. Lane (App. 1958) 163 Cal.App.2d 496, 329 P.2d 516. Criminal Law  740

Generally, it is within discretion of trial court whether issue of sanity should be tried before same jury as heard
former stage of proceeding. People v. Rupp (1953) 41 Cal.2d 371, 260 P.2d 1. Criminal Law  625.30

In murder prosecution, wherein question of defendant's guilt was submitted to jury with instruction not to
consider question of defendant's sanity, but, when jury returned guilty verdict, one juror stated that she had a
closed mind on question of defendant's sanity, and foreman informed judge that if question of defendant's sanity
were submitted to that jury there would be a hung jury, court was justified in revoking its order that the same
jury should be retained to try the sanity issue. People v. Eggers (1947) 30 Cal.2d 676, 185 P.2d 1, stay granted
68 S.Ct. 610, 333 U.S. 830, 92 L.Ed. 1115, vacated 68 S.Ct. 786, 333 U.S. 870, 92 L.Ed. 1147, certiorari denied
68 S.Ct. 728, 333 U.S. 858, 92 L.Ed. 1138. Criminal Law  863(1)

Where accused admitted that jury was justified in finding him guilty of assault with a deadly weapon and that
evidence was sufficient to sustain that verdict, no substantial right of accused was prejudiced by action of trial
court in trying accused's insanity plea alone before a new jury after the first jury disagreed on such issue, as
permitted by Penal Code. People v. Messerly (App. 4 Dist. 1941) 46 Cal.App.2d 718, 116 P.2d 781. Criminal
Law  1166(1)

Denial of motion that issue of not guilty by reason of insanity be tried by new jury because of alleged
conversation which third party engaged in with two of jurors after trial on plea of not guilty was not abuse of
discretion, where truth of facts alleged in affidavit relating to conversation was controverted. People v. French
(1939) 12 Cal.2d 720, 87 P.2d 1014. Criminal Law  624

Issue as to sanity of accused may be tried either by jury trying original cause or by another jury. People v.
Foster (App. 1934) 3 Cal.App.2d 35, 39 P.2d 271. Criminal Law  623

Whether trial of issue of defendant's sanity in murder prosecution should be by different jury was within court's
discretion. People v. Goold (1932) 215 Cal. 763, 12 P.2d 958. Criminal Law  625.20

It was not error to instruct that, if jury found accused guilty of murder, they would be retained to try issue of
insanity, on theory that, if jury had known insanity issue might be submitted to another jury, it would not have
returned verdict carrying death penalty. People v. Farolan (1931) 214 Cal. 396, 5 P.2d 893. Homicide 
1502

Jury trying not guilty plea in burglary prosecutions could also properly try plea of not guilty because of
insanity. People v. Willison (App. 1931) 116 Cal.App. 157, 2 P.2d 543. Jury  31.3(1)

Judge assigned to sit from Jan. 2 to Jan. 31, 1929, and thereafter to act until all matters heard by him should be
disposed of, having heard trial on plea of not guilty to charge of grand theft, had authority to complete trial and
hear trial on plea of not guilty by reason of insanity, since, under this section separate hearings on such issues
constituted but one trial. People v. Marshall (1930) 209 Cal. 540, 289 P. 629.

Jury having convicted defendant on trial of issue of guilt was not thereby disqualified from trying insanity issue.
People v. Davis (App. 3 Dist. 1928) 94 Cal.App. 192, 270 P. 715. Jury  95

19. Waiver of jury trial

Defendant's waiver of jury trial on issue of guilt included issue of whether he was not guilty by reason of
insanity where defendant expressly waived jury on issue of guilt in response to questions by prosecutor in open
court and then sat quietly when his counsel subsequently stipulated to submit issue of sanity on evidence taken
during court trial, indicating that waiver was intended to cover all trial issues. People v. Jarmon (App. 2 Dist.



1992) 4 Cal.Rptr.2d 9, 2 Cal.App.4th 1345, review denied. Jury  29(7)

Defendant's waiver of jury trial on issue of guilt extends to trial on both portions of bifurcated trial unless he
specifically demands jury trial on issue of sanity; however, in event that defendant does demand jury on
insanity issue, Penal Code does not prohibit jury trial on that issue. People v. Jarmon (App. 2 Dist. 1992) 4
Cal.Rptr.2d 9, 2 Cal.App.4th 1345, review denied. Jury  29(7)

Provision of this section that, if jury finds defendant guilty of crime charged or he pleads only not guilty by
reason of insanity, question of his sanity when offense was committed shall be tried before jury, does not forbid
waiver of jury trial on such issue by defendant and his counsel. People v. Walker (1948) 33 Cal.2d 250, 201
P.2d 6, certiorari denied 69 S.Ct. 744, 336 U.S. 940, 93 L.Ed. 1098. Jury  29(2)

Constitutional amendment, authorizing waiver of jury trial, changed law theretofore expressed in this section
respecting trial of insanity issue. People v. Rumsey (App. 1932) 127 Cal.App. 272, 15 P.2d 780. Constitutional
Law  632

Waiver of right to trial within statutory period applies to hearing on insanity plea after conviction on plea of not
guilty. People v. Marshall (1930) 209 Cal. 540, 289 P. 629. Criminal Law  625.35

Defendant's failure to refer to separate plea of insanity at trial, or to object to dismissal of jury, or imposition of
sentence, did not permit trial court to sentence him without jury trial on insanity. People v. Marshall (App. 2
Dist. 1929) 99 Cal.App. 224, 278 P. 258. Criminal Law  623

Defendant waiving jury trial must be deemed to have consented to trial of issues of not guilty and not guilty by
reason of insanity before court. In re Boyd (App. 1 Dist. 1930) 108 Cal.App. 541, 291 P. 845. Jury  29(7)

20. Time and order of trial

Section 1382, requiring trial in 60 days after filing information, has no application to hearing on plea of not
guilty by reason of insanity, provided for in this section, following the filing of remittitur, since such hearing
was delayed by appeal from conviction on plea of not guilty. People v. Marshall (1930) 209 Cal. 540, 289 P.
629.

Trial of prosecution for carrying concealed weapon was properly proceeded with before final determination of
defendant's sanity in prior robbery prosecution arising out of same transaction. People v. Perry (App. 1 Dist.
1929) 99 Cal.App. 90, 277 P. 1080. Criminal Law  624

21. Failure to determine insanity issue

Where insanity plea is joined with plea of not guilty, trial and verdict are not complete and court cannot impose
sentence after verdict of guilty until and unless insanity issue is first tried and defendant found to be sane at
time offenses were committed, and sentence before both of such verdicts have been returned is void even if
defendant fails to object to entry of judgment before determination of his insanity plea. People v. Lyons (App. 4
Dist. 1971) 96 Cal.Rptr. 76, 18 Cal.App.3d 760. Sentencing And Punishment  377; Sentencing And
Punishment  383

Failure of defendant at time he was sentenced to direct court's attention to fact that plea of not guilty by reason
of insanity had not been disposed of was not waiver of right to be tried upon such plea. People v. Wilson (App.
1936) 15 Cal.App.2d 172, 59 P.2d 187. Criminal Law  1030(3)

22. Effect of adjudication of incompetency

When it is once established that a person has been adjudged mentally incompetent, the presumption of sanity no
longer prevails, and in its place there arises a presumption of lack of mental capacity, and the burden of proving
mental capacity devolves upon him who asserts it. Robinson v. Johnston, N.D.Cal.1943, 50 F.Supp. 774.
Criminal Law  311; Criminal Law  331



A former adjudication of insanity is not decisive of the question of insanity of person at time of commission of
crime. People v. Rothrock (App. 2 Dist. 1937) 21 Cal.App.2d 116, 68 P.2d 364. Criminal Law  570(3)

Adjudication of defendant's insanity one month after homicide is not conclusive of his insanity at time of
homicide. People v. Schuler (App. 2 Dist. 1927) 87 Cal.App. 68, 261 P. 1059. Mental Health  17

The verdict of a jury called to try the question of sanity of one accused of crime is conclusive that the party was
insane at the time the verdict was rendered, and is competent evidence at a subsequent trial under an indictment
for the crime, upon the question whether the party was insane at the time of the commission of the offense.
People v. Farrell (1867) 31 Cal. 576. Criminal Law  624

23. Counsel — In general

Defense counsel, who obtained a psychiatric report of defendant, did not render inadequate assistance by virtue
of his failure to present a diminished capacity defense of mental retardation to murder following receipt of the
report, which contained an evaluation by doctor which had potential for destroying defendant's defense of
diminished capacity by reason of intoxication. People v. Avalos (App. 5 Dist. 1979) 159 Cal.Rptr. 736, 98
Cal.App.3d 701. Criminal Law  1912

Knowing waiver of defense of diminished capacity, albeit on grounds independent of possible epileptic
condition, in favor of defense based upon conscious opposition to murder, precluded assertions of
incompetency of counsel based on hindsight and speculative argument advanced in petition for habeas corpus.
In re Grissom (App. 2 Dist. 1978) 150 Cal.Rptr. 96, 85 Cal.App.3d 840. Habeas Corpus  486(2)

Failure of trial counsel, who made factually unsupported predetermination that possible defenses premised on
defendant's mental condition would not be utilized, based solely upon his interview and conversation with
defendant, and whose assertion that invocation of mental incompetence or legal insanity defenses of necessity
would have worked for benefit of prosecution was blatantly lacking in sound legal foundation, to raise any of
the mental condition defenses was result either of ignorance of the law or of a deliberate intentional withholding
of crucial defenses rather than informed trial tactics or strategy. People v. Corona (App. 1 Dist. 1978) 145
Cal.Rptr. 894, 80 Cal.App.3d 684. Criminal Law  1912

Presence of defense counsel at psychiatric examination of defendant to determine competency to stand trial or
to determine issue raised by plea of not guilty by reason of insanity is not constitutionally required as long as:
(1) counsel is informed of appointment of psychiatrists; (2) court-appointed psychiatrists are not permitted to
testify at guilt trial unless defendant places mental condition in issue at guilt trial; and (3) if defendant
specifically places mental condition in issue at guilt trial and psychiatrist testifies, court instructs jury that
testimony as to defendant's incriminating statements should not be regarded as proof of truth of facts disclosed.
Tarantino v. Superior Court In and For Marin County (App. 1 Dist. 1975) 122 Cal.Rptr. 61, 48 Cal.App.3d 465.
Mental Health  434

Defendant was not prejudiced by claimed incompetent representation by counsel, although his insanity plea was
neglected, where on appeal he was granted right to hearing on change of plea and trial on insanity issue should
change be granted. People v. Boyd (App. 1 Dist. 1971) 94 Cal.Rptr. 575, 16 Cal.App.3d 901. Criminal Law

 1166(12)

In prosecution for robbery, assault by means of force likely to produce great bodily harm, burglary and murder,
wherein defense counsel did not attempt to show that because of mental abnormality, not amounting to legal
insanity, defendant did not possess required mental state at time he committed acts and counsel failed to do so
because he did not know that evidence of mental abnormality was admissible in guilt phase of trial, defendant
was deprived of effective representation, a crucial defense was withdrawn from case, thereby reducing trial to
farce and sham, and trial was fundamentally unfair and constituted denial of due process of law. People v.
McDowell (1968) 73 Cal.Rptr. 1, 69 Cal.2d 737, 447 P.2d 97. Constitutional Law  4813; Criminal Law

 1912

Where hearings on application for release of person who had been committed to state hospital after he had been



found not guilty by reason of insanity were held without applicant's being represented by counsel and record did
not affirmative show waiver, hearings were not constitutionally valid. In re Jones (App. 2 Dist. 1968) 68
Cal.Rptr. 32, 260 Cal.App.2d 906. Mental Health  440

24.  —  —  Argument and conduct of counsel

Prosecutor's remarks during closing argument at said phase of trial which implied that defendant would be on
streets and pose a danger to society if he were declared were incurably prejudicial since victim's shooting
occurred because of defendant's release from mental institution failure to promptly initiate commitment
extension procedures. People v. Duckett (App. 1 Dist. 1984) 209 Cal.Rptr. 96, 162 Cal.App.3d 1115. Criminal
Law  2155; Criminal Law  1171.1(6)

Prosecutor committed prejudicial error in sanity phase of bifurcated trial by commenting on defendant's failure
to take witness stand. People v. Flores (App. 2 Dist. 1976) 127 Cal.Rptr. 230, 55 Cal.App.3d 118. Criminal Law

 625.20; Criminal Law  1166(12)

Impropriety of prosecutor implying, in his unobjected to summation at the bifurcated insanity trial which took
place after guilt trial before same jury, that a finding of insanity would result in freeing the criminally insane
and dangerous defendant could not be said with reasonable probability to have supplied an inducing factor in
jury's election to find defendant sane, since studies indicate that jurors are generally aware that a criminally
insane person will be confined in a mental hospital, and since the guilt trial evidence, which had moved the jury
to reject a diminished capacity defense, supplied a strong impetus for rejection of the insanity plea. People v.
Smith (App. 3 Dist. 1973) 108 Cal.Rptr. 698, 33 Cal.App.3d 51. Criminal Law  2159

Prosecuting attorney's allusions to defendant's plea of not guilty by reason of insanity during selection of jury
panel and statements that if defendant were found insane at time he committed offense, he would be "turned
loose" was improper as misstating the law and as urging jury to usurp functions reposed by§ 1026a
(renumbered § 1026.2) and this section in other hands, but misconduct was not prejudicial where it occurred at
commencement of trial on issue of guilt and plea of not guilty by reason of insanity was subsequently
withdrawn. People v. Modesto (1967) 59 Cal.Rptr. 124, 66 Cal.2d 695, 427 P.2d 788, certiorari denied 88 S.Ct.
574, 389 U.S. 1009, 19 L.Ed.2d 608. Criminal Law  2086; Criminal Law  1171.1(6)

The prosecuting attorney's remarks in closing argument to jury on trial of issue raised by plea of not guilty by
reason of insanity after conviction of first degree murder that defendant would walk out free if jury found that
she was insane at time of offense were improper and ground for reversal of conviction, though subsequently
stricken, where court declined to explain that finding of insanity would require defendant's confinement in state
hospital for criminally insane and jury found that she was sane at time of homicide. People v. Mallette (App. 2
Dist. 1940) 39 Cal.App.2d 294, 102 P.2d 1084. Criminal Law  2209; Criminal Law  1171.1(6)

In murder trial on plea of insanity, opening statement of district attorney who told jury that statement was not
intended as evidence or argument was not ground for reversal, though relating to guilt of accused rather than his
mental balance. People v. David (1939) 12 Cal.2d 639, 86 P.2d 811. Criminal Law  2069

District attorney's comments in trial on issue of defendant's insanity, upon acts information charged of which
defendant was convicted was not error. People v. Linton (App. 1 Dist. 1929) 102 Cal.App. 608, 283 P. 389.
Criminal Law  2144

25. Assistance of counsel

Defense counsel's closing argument at sanity phase of capital murder prosecution did not fall below objective
standard of reasonableness and thus did not support ineffective assistance claim, where counsel asked jury to
give greater weight to opinions of experts who had observed defendant for the longest time or who had more
experience in their fields, to consider evidence of schizophrenia, personality disorder, and post-traumatic stress
disorder (PTSD) "as a total picture," and to look underneath defendant's antisocial behavior to "deeper layers of
psychosis." People v. Weaver (2001) 111 Cal.Rptr.2d 2, 26 Cal.4th 876, 29 P.3d 103, certiorari denied 122



S.Ct. 1920, 535 U.S. 1058, 152 L.Ed.2d 828. Criminal Law  1962

26. Verdict and order

As in the determination of guilt, the verdict of the jury finding defendant insane must be unanimous. People v.
Dobson (App. 5 Dist. 2008) 75 Cal.Rptr.3d 238, 161 Cal.App.4th 1422, review denied. Criminal Law 
872.5

A finding of insanity following a plea of not guilty by reason of insanity is dispositive only on the question of
whether the accused is to be held criminally responsible for committing the charged offense; commission of the
overt act is conceded but punishment is avoided upon the sole ground that at the time the overt act was
committed the defendant was insane. People v. Dobson (App. 5 Dist. 2008) 75 Cal.Rptr.3d 238, 161
Cal.App.4th 1422, review denied. Criminal Law  48

In the sanity phase of bifurcated trial, verdict of jury on question of defendant's sanity must be unanimous.
People v. Flores (App. 2 Dist. 1976) 127 Cal.Rptr. 230, 55 Cal.App.3d 118. Criminal Law  625.20

Judgment of conviction, based on jury's finding by a division of ten to two that defendant was sane at time of
commission of offense, was invalid because jury's verdict was not unanimous, notwithstanding state's claim that
three-fourths jury verdict in civil cases was appropriate. People v. Bales (App. 1 Dist. 1974) 113 Cal.Rptr. 141,
38 Cal.App.3d 354. Criminal Law  872.5

A verdict on a plea of not guilty by reason of insanity is not merely an acceptance or rejection of a medical
diagnosis or a decision that punishing the accused would or would not be therapeutic to him, nor is it a
determination that society would be better protected by the execution of accused or his confinement under the
Penal Code or by a confinement in an institution set up under the Welfare and Institutions Code. People v. Nash
(1959) 52 Cal.2d 36, 338 P.2d 416. Criminal Law  893

An order, entered in a criminal prosecution in which defendant prevailed on issues raised by his sole plea of
"not guilty by reason of insanity", directing defendant to be committed to state hospital for insane, was prima
facie proper. People v. Scarborough (App. 2 Dist. 1942) 52 Cal.App.2d 210, 125 P.2d 893. Criminal Law 
1023(12)

In felony prosecution for escaping from prison, where defendant pleads insanity, jury's verdict as to defendant's
sanity must be unanimous. People v. Bradshaw (App. 1 Dist. 1935) 5 Cal.App.2d 528, 43 P.2d 317. Criminal
Law  872.5

That verdict as to sanity of accused was not signed by same member of jury, as foreman, who signed previous
verdict establishing defendant's guilt of murder, did not invalidate verdict. People v. Wiley (App. 3 Dist. 1931)
111 Cal.App. 622, 295 P. 1075. Criminal Law  624

Order confining to state hospital defendant found insane when committing offenses, reciting that it did not
appear that defendant recovered sanity was valid. People v. Lee (App. 1 Dist. 1929) 97 Cal.App. 321, 275 P.
815. Mental Health  436.1

27. Commitment to hospital — In general

Commitment of defendant to state hospital after insanity determination is in lieu of criminal punishment and is
for purpose of treatment rather than punishment. People v. Superior Court (Williams) (App. 2 Dist. 1991) 284
Cal.Rptr. 601, 233 Cal.App.3d 477, review denied. Mental Health  439.1

Defendant committed to state hospital or other treatment facility has constitutional as well as statutory right to
such treatment as will give him realistic opportunity to be cured of his mental illness or to improve his mental
condition and may petition for writ to compel facility to provide such treatment. People v. Bennett (App. 2 Dist.
1982) 182 Cal.Rptr. 473, 131 Cal.App.3d 488. Mental Health  436.1

Following acquittal of criminal offense by reason of insanity, defendant may properly be committed for



reasonable evaluation period, and trial court should limit inquiry to whether defendant has "fully recovered his
sanity;" in those cases where defendant has been found guilty of certain crimes or an act which poses serious
threat of harm to another person, court must direct that defendant undergo institutional evaluation for 90 days.
People v. De Anda (App. 2 Dist. 1980) 170 Cal.Rptr. 830, 114 Cal.App.3d 480, certiorari denied 101 S.Ct.
2329, 451 U.S. 990, 68 L.Ed.2d 849. Mental Health  439.1

The trial court, having determined that defendant was guilty of an offense involving serious threat of bodily
harm to others and that he had not fully recovered his sanity, would not be held to have erred in committing
defendant for the 90-day institutional examination period deemed necessary by the legislature without
attempting to resolve the question of defendant's continued dangerousness upon an evidentiary basis inadequate
for that purpose. People v. Froom (App. 3 Dist. 1980) 166 Cal.Rptr. 786, 108 Cal.App.3d 820. Mental Health

 439.1

Mandatory 90-day commitment to a state hospital of one found not guilty by reason of insanity of an act which
poses a serious threat of bodily harm to another is not "punishment" and, hence, such commitment of defendant
did not constitute cruel and unusual punishment notwithstanding that there was no medical consensus that
commitment in state hospital would be beneficial to her and, perhaps, might be harmful. People v. Salas (App. 2
Dist. 1980) 165 Cal.Rptr. 82, 106 Cal.App.3d 396. Sentencing And Punishment  1598

Superior court did not have discretion to place defendant, who had been found not guilty by reason of insanity
on charge of assault by means of force likely to produce great bodily injury and who had not fully recovered his
sanity, in out-patient treatment program rather than in state hospital or mental health facility for minimum of 90
days, even if evidence supported out-patient treatment disposition. People v. Hurt (App. 2 Dist. 1979) 153
Cal.Rptr. 755, 90 Cal.App.3d 974. Mental Health  439.1

Where a defendant is found not guilty by reason of insanity and where court makes preliminary finding that
defendant has apparently fully recovered his sanity, sheriff may not confine defendant in jail but must take
defendant to same kind of facility as mentally disordered person facing involuntary civil commitment. In re Lee
(App. 3 Dist. 1978) 144 Cal.Rptr. 528, 78 Cal.App.3d 753. Mental Health  439.1

Person found to have been legally insane at time of commission of offense is subject to commitment in mental
institution. People v. Snow (App. 2 Dist. 1977) 140 Cal.Rptr. 427, 72 Cal.App.3d 950. Mental Health 
439.1

A defendant acquitted on the ground of insanity must be confined in an institution and not released without a
judicial hearing and a finding of restored sanity. People v. Smith (App. 3 Dist. 1973) 108 Cal.Rptr. 698, 33
Cal.App.3d 51. Mental Health  439.1

Accused, who had been committed to state hospital after being found to lack sufficient mental competence to
stand trial and who had been confined in hospital for several months, were entitled, without undue delay, to
have hospital authorities make reports regarding status of their progress towards competence. In re Davis (1973)
106 Cal.Rptr. 178, 8 Cal.3d 798, 505 P.2d 1018, certiorari denied 94 S.Ct. 87, 414 U.S. 870, 38 L.Ed.2d 88.
Mental Health  436.1

Prisoner on parole who had been committed to state hospital for mental examination under §§ 1026 or 1367 to
1375 was not a "fugitive from justice" within meaning of § 3064 denying credit on prison sentence to an
escapee and fugitive from justice. In re Bennett (1969) 77 Cal.Rptr. 457, 71 Cal.2d 117, 454 P.2d 33.
Sentencing And Punishment  1178

Person committed to state institution under provision of this section relating to plea of not guilty by reason of
insanity or under § 1368 et seq. relating to a defendant unable to understand nature or purpose of proceedings
against him and to assist in rational conduct of defense is held for primary purpose of protection of public in
course of administration of laws prohibiting crime. Department of Mental Hygiene v. Hawley (1963) 28
Cal.Rptr. 718, 59 Cal.2d 247, 379 P.2d 22. Mental Health  436.1

Commitment to state mental hospital of a person found not guilty of crime by reason of insanity at time of



commission of offense was custodial and not penal in character. Gestner's Estate, Guardianship of (App. 1949)
90 Cal.App.2d 680, 204 P.2d 77. Mental Health  439.1

This section did not require hearing after verdict of jury that defendant was not guilty by reason of his insanity
before commitment to hospital shall issue. In re Slayback (1930) 209 Cal. 480, 288 P. 769. Mental Health 
439.1

Irresponsibility for crimes is not proved by commitment to hospital for insane. People v. McConnell (App. 1
Dist. 1927) 80 Cal.App. 789, 252 P. 1068. Criminal Law  570(3)

Judgment committing person to state hospital for care and treatment of insane is not final and conclusive upon
question of criminal responsibility or the ability of a person so committed to conduct his defense in a rational
manner. People v. Gilberg (1925) 197 Cal. 306, 240 P. 1000. Criminal Law  570(3)

Persons committed to a state hospital under the jurisdiction of the department of mental hygiene pursuant to this
section and §§ 1201, 1370, and 3704 and Welf. & Inst.C. § 6300 et seq.(repealed) relating to commitment of
sexual psychopaths may be transferred to another state hospital under the jurisdiction of the department without
court order. 24 Op.Atty.Gen. 137.

28.  —  —  Diminished capacity, commitment to hospital

A defendant acquitted because, as result of diminished capacity, he lacked specific intent required for charged
crime cannot be confined pursuant to provision of this section providing for confinement and treatment of
persons found not guilty by reason of insanity. People v. Wetmore (1978) 149 Cal.Rptr. 265, 22 Cal.3d 318,
583 P.2d 1308. Mental Health  439.1

29.  —  —  Term, commitment to hospital

Confinement of person found to be insane and sentenced under West's Ann.Cal.Penal Code § 1026, governing
pleas of insanity, is for care and treatment, not punishment and, thus, persons found not guilty by reason of
insanity and confined to hospital are not similarly situated to mentally disordered sex offenders and are not
entitled to pretrial conduct credits. People v. Bodis (App. 2 Dist. 1985) 220 Cal.Rptr. 57, 174 Cal.App.3d 435.
Mental Health  439.1

Events at guilt phase of trial clearly affect substantial rights of a defendant found not guilty by reason of
insanity, since a valid guilt determination is a prerequisite to any not guilty by reason of insanity commitment,
and one cannot be institutionally confined for longer than the maximum term of commitment provided for the
underlying offenses. People v. Somerset (App. 1 Dist. 1984) 206 Cal.Rptr. 248, 159 Cal.App.3d 1124. Mental
Health  439.1

To continue the confinement beyond initial term of commitment, the prosecution must show beyond a
reasonable doubt that the criminally insane defendant is mentally ill and also show that he is a physical danger
to others. People v. Buttes (App. 5 Dist. 1982) 184 Cal.Rptr. 497, 134 Cal.App.3d 116. Mental Health  440

Maximum term of commitment to hospital, in case of accused who was found to have been insane at time of
offense, was to be calculated in accordance with Welf. & Inst.C. § 6316.1 (repealed) under which accused was
entitled to credit for actual time spent in confinement, including time spent at state hospital during suspension
of criminal proceedings due to incapacity to stand trial. People v. Smith (App. 5 Dist. 1981) 175 Cal.Rptr. 54,
120 Cal.App.3d 817. Mental Health  439.1

Defendant, who was committed to a state institution following acquittal of a criminal offense on ground of
insanity, was entitled to discharge on ground that he was confined for a term longer than term of punishment
which would have been enforced if he had been sane. People v. Wadsworth (App. 2 Dist. 1979) 155 Cal.Rptr.
330, 92 Cal.App.3d 978. Mental Health  440

30.  —  —  Costs and expenses, commitment to hospital



If criminal proceedings against minor over age of 18 years are not certified to juvenile court, there is no right to
reimbursement for expenses of support of such minor while he is detained in connection with those
proceedings, even though it be as mental patient pursuant to provisions of § 1368 et seq. and this section; and
presumably same rule would apply where juvenile court directs that criminal prosecution be commenced or
resumed because minor of requisite age is not fit or proper subject for juvenile court proceedings. Alameda
County v. Espinoza (App. 1 Dist. 1966) 52 Cal.Rptr. 480, 243 Cal.App.2d 534. Infants  68.3; Infants 
228(1)

Where son accused of murder was found to be presently insane and was committed to state hospital until he
should recover his sanity, at which time he would be returned to court for further proceedings, his detention was
for protection of public in course of administration of criminal law and cost thereof was responsibility of state,
and his father was not liable for support and maintenance. Department of Mental Hygiene v. Hawley (1963) 28
Cal.Rptr. 718, 59 Cal.2d 247, 379 P.2d 22. Mental Health  451

Where a person has been committed to a state hospital as criminally insane, neither his estate nor his
responsible relatives are liable for charges for hospital care and maintenance under Welf. & Inst.C. § 6300 et
seq.(repealed).  5 Op.Atty.Gen. 98.

Where a patient has been committed to a state hospital after having been found not guilty by reason of insanity,
the costs for transporting him to the hospital are chargeable to the state under Gov.C. § 26749. 4 Op.Atty.Gen.
361.

31.  —  —  Jurisdiction after commitment to hospital

Penal Code statute regarding commitment of criminal defendant to state hospital or other treatment facility does
not expressly refer to grounds pass issues, but confers jurisdiction on court which committed defendant to make
release decisions; thus court's authority does not end with commitment of defendant. People v. Michael
W.(App. 1 Dist. 1995) 38 Cal.Rptr.2d 556, 32 Cal.App.4th 1111. Mental Health  439.1

This section authorizing court to direct that defendant found insane at time of offense be confined in state
hospital for the criminally insane and that defendant not be released from confinement until such time as court,
after notice and hearing, shall finally determine that sanity has been restored conferred jurisdiction on superior
court to overrule hospital's decision to grant grounds privileges to patient who had been adjudged not guilty of
murder by reason of insanity. In re Cirino (App. 1 Dist. 1972) 105 Cal.Rptr. 194, 28 Cal.App.3d 1009. Mental
Health  439.1

32.  —  —  Release, commitment to hospital

A defendant found not guilty by reason of insanity may be released from a state hospital upon either (1) the
restoration of sanity; (2) expiration of the maximum term of commitment, which means the longest term of
imprisonment which could have been imposed for the offense or offenses of which the person was convicted; or
(3) approval of outpatient status. People v. Dobson (App. 5 Dist. 2008) 75 Cal.Rptr.3d 238, 161 Cal.App.4th
1422, review denied. Mental Health  440

33.  —  —  Effect of discharge from hospital, commitment to hospital

A person's discharge from state hospital for insane under either ordinary psychopathic procedure or Penal Code
provisions did not abridge state's right to place him on trial for forgery committed before his commitment to
hospital. People v. Cowan (App. 1 Dist. 1940) 38 Cal.App.2d 144, 100 P.2d 1079. Mental Health  431

34. Post commitment competency hearing

Patient who was committed to state hospital following insanity acquittal on charge of battery of a prison guard
was not entitled to a hearing to determine his competence to refuse antipsychotic medication. In re Locks (App.
2 Dist. 2000) 94 Cal.Rptr.2d 495, 79 Cal.App.4th 890, review denied. Mental Health  439.1



35. Restoration to sanity

Proper judicial remedy for patient who was committed to state hospital following insanity acquittal on charge of
battery of a prison guard, and who contested the administration of antipsychotic medication to him, was to
petition court for release upon the ground that his sanity had been restored. In re Locks (App. 2 Dist. 2000) 94
Cal.Rptr.2d 495, 79 Cal.App.4th 890, review denied. Mental Health  440

Statute providing that a jury trial be held on issue of restoration to sanity, where applicant for such restoration
has been found not dangerous, and has also completed a community program or outpatient status for one year,
is directory, not mandatory; thus, failure to afford applicant a jury trial at the statutorily directed time was not
jurisdictional, and did not preclude court from subsequently revoking applicant's outpatient status. People v.
Smith (App. 4 Dist. 1990) 274 Cal.Rptr. 591, 224 Cal.App.3d 1389, rehearing denied, review denied. Jury 
19(6.5); Mental Health  440

Provision under this section, that a jury trial be held on issue of restoration to sanity, where applicant for such
restoration has been found not dangerous, and has also completed a community program or outpatient status for
one year, is directory, not mandatory; thus, failure to afford applicant a jury trial at the statutorily directed time
was not jurisdictional, and did not preclude court from subsequently revoking applicant's outpatient status.
People v. Smith (App. 4 Dist. 1990) 274 Cal.Rptr. 591, 224 Cal.App.3d 1389, rehearing denied, review denied.
Jury  19(6.5); Mental Health  440

In proceeding for restoration of sanity, acquittee was entitled to instruction on whether acquittee in his
medicated state presented a danger to himself or others and whether acquittee would continue to take
medication; expert witnesses agreed that acquittee was not dangerous to others or himself while medicated and
that nature of his illness required him to take medication to remain in remission. People v. Williams (App. 4
Dist. 1988) 244 Cal.Rptr. 429, 198 Cal.App.3d 1476, modified, review denied. Mental Health  440

Since purpose of commitment of defendant acquitted of criminal offense by reason of insanity is to protect
defendant and public during period necessary to appraise defendant's present sanity, psychopharmaceutical
restoration of sanity should not be considered "full" recovery within meaning of this section, and under such
circumstances, an institutional examination is necessary to truly evaluate dangers posed by defendant. People v.
De Anda (App. 2 Dist. 1980) 170 Cal.Rptr. 830, 114 Cal.App.3d 480, certiorari denied 101 S.Ct. 2329, 451
U.S. 990, 68 L.Ed.2d 849. Mental Health  439.1

Under provisions of this section providing that if it shall appear to court that defendant, who has been found not
guilty by reason of insanity, has fully recovered his sanity such defendant shall be remanded to custody of
sheriff pending determination of sanity, preliminary judicial finding is required on score of recovery, and an
affirmative finding is followed by proceedings of involuntary civil commitment. In re Lee (App. 3 Dist. 1978)
144 Cal.Rptr. 528, 78 Cal.App.3d 753. Mental Health  439.1

Where trial judge appointed two psychiatrists "to examine defendant and report whether or not defendant is
presently sane," doctors' reports focused on question of defendant's present sanity only, but doctors stated in
such reports that they were made in accordance with § 1027 governing insanity at time of offense, so that
preprinted forms erroneously indicated that defendant had been found to be insane at time of offense and,
pursuant to such documents, defendant was treated in belief that he had been found to be insane at time of
offense, defendant was not entitled to hearing on application for relief because of restoration of sanity as
provided in this section and § 1026a (renumbered § 1026.2) governing insanity at time of offense, and trial
court did not err in correcting records to conform with actual determination of present insanity that had been
made. People v. Anderson (App. 5 Dist. 1976) 131 Cal.Rptr. 104, 59 Cal.App.3d 831. Mental Health  434

Sanity, for the purpose of sentencing, requires only that a defendant appreciate what is going on and be able to
participate in the sentencing process, whereas a finding that a defendant, insane at time of offense, has
recovered sanity for the purpose of incarcerating him in the prison system or ordering him confined in the state
hospital for the criminally insane is that he had improved to such an extent that he is no longer a menace to the
health and safety of others. People v. Cleveland (App. 2 Dist. 1972) 104 Cal.Rptr. 161, 27 Cal.App.3d 820.
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Statutory basis for releasing a defendant who has been committed to a state hospital, after having been found
not guilty by reason of insanity, is that his sanity has been restored, and with respect to such release under §
1026a (renumbered § 1026.2) and this section dealing with an application therefor, question is not merely
whether defendant has recovered from the state of insanity he was in when he committed the criminal act, but
whether he has fully recovered his sanity. People v. Mallory (App. 2 Dist. 1967) 61 Cal.Rptr. 825, 254
Cal.App.2d 151. Mental Health  440

Accused who was committed to state hospital on jury's finding of insanity at time offense was committed could
not, after subsequent adjudication of his sanity, be further retained in custody. In re Singer (1935) 3 Cal.2d 154,
43 P.2d 1103. Mental Health  440

Where a person has been committed to a state hospital after having been found not guilty by reason of insanity,
and there is no hold order requiring defendant to be returned to the county of commitment when his sanity is
restored, the patient need not be returned to such county but may be merely released after the lapse of one year,
and a determination that he is sane after due application to the proper court, but if there is a hold order the costs
of transporting the patient to the county of commitment are chargeable to county placing the hold order on the
patient. 4 Op.Atty.Gen. 361.
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61. New trial, practice and procedure

Defendant whose case was pending at the time of the supreme court's adoption of the American Law Institute
test for insanity and who had withdrawn a plea of not guilty by reason of insanity after two court-appointed
psychiatrists, whose reports were prepared when the M'Naghten test was still the rule, concluded that he was
same, was entitled to the benefit of the ALI test and thus to a new trial on the issue of insanity where the report
of one of the psychiatrists who examined defendant contained some evidence that defendant might have lacked
volitional capacity under the ALI test and there was thus some basis for claim that defendant might have been
successful on a plea of not guilty by reason of insanity under the ALI test. People v. Sanders (App. 1 Dist.
1979) 159 Cal.Rptr. 413, 98 Cal.App.3d 273. Courts  100(1)

The issues presented by pleas of not guilty and not guilty by reason of insanity constitute but one trial, but the
issues are to be tried separately, and error in the trial of the issue of sanity does not entitle the defendant to a
retrial on the issue presented in the plea of not guilty. People v. Eggers (1947) 30 Cal.2d 676, 185 P.2d 1, stay
granted 68 S.Ct. 610, 333 U.S. 830, 92 L.Ed. 1115, vacated 68 S.Ct. 786, 333 U.S. 870, 92 L.Ed. 1147,
certiorari denied 68 S.Ct. 728, 333 U.S. 858, 92 L.Ed. 1138. Criminal Law  624; Criminal Law  1189

In murder prosecution, defendant who entered pleas of not guilty and not guilty by reason of insanity, but
withdrew plea of not guilty by reason of insanity following verdict of guilty by jury, was not entitled to
subsequently prove by sworn affidavit that she was insane at time of commission of offense in support of
motion for new trial entered on same day that jury found her presently sane in trial which court in doubt of her
present sanity had ordered following the verdict. People v. Love (App. 1937) 21 Cal.App.2d 623, 70 P.2d 202.
Criminal Law  956(1)

Commendation of jury after verdict of guilty but before trial by same jury on plea of insanity was ground for
new trial. People v. Pokrajac (1929) 206 Cal. 259, 274 P. 63. Criminal Law  656(8)

62. Exhaustion of remedies, practice and procedure

Exhaustion of remedies doctrine did not apply in insanity acquittee's habeas corpus proceeding seeking
permission to refuse to take antipsychotic medication at hospital to which he had been committed; Attorney
General's consistent position in habeas proceedings before superior court and Court of Appeal, that insanity
acquittee was mentally incapable of rejecting treating in absence of a judicial determination of restoration of
sanity, would have made any attempt to exhaust administrative remedies ineffective and futile. In re Locks
(App. 2 Dist. 2000) 94 Cal.Rptr.2d 495, 79 Cal.App.4th 890, review denied. Habeas Corpus  281

An exception to the exhaustion doctrine exists where the aggrieved party can show that the outcome of an
administrative hearing is a foregone decision. In re Locks (App. 2 Dist. 2000) 94 Cal.Rptr.2d 495, 79
Cal.App.4th 890, review denied. Administrative Law And Procedure  229

63. Grounds privileges, practice and procedure

Trial court did not abuse its discretion in denying grounds privileges to patient committed to state hospital
pursuant to Penal Code section regarding commitment of criminal defendants, even though hospital staff
recommended that grounds pass privileges be granted, where court heard expert testimony from patient and
People, and determined independently that grounds pass privileges were inappropriate given lack of fences or
gates at hospital to prevent patients from leaving premises while on grounds privileges, patient had left



treatment programs in the past, and had robbed banks while on out-patient status. People v. Michael W.(App. 1
Dist. 1995) 38 Cal.Rptr.2d 556, 32 Cal.App.4th 1111. Mental Health  439.1

64. Jurisdiction, practice and procedure

Trial judge did not intend to express doubt as to defendant's competence, and did not intend to initiate
proceedings to determine competence, and therefore trial judge did not lack jurisdiction to proceed to trial, even
though judge had granted defendant's motion for appointment of expert for purpose of assisting counsel in
making decision on whether to enter plea of not guilty by reason of insanity and to render opinion on
defendant's competence. People v. Visciotti (1992) 5 Cal.Rptr.2d 495, 2 Cal.4th 1, 825 P.2d 388, rehearing
denied, certiorari denied 113 S.Ct. 267, 506 U.S. 893, 121 L.Ed.2d 196, rehearing denied 113 S.Ct. 646, 506
U.S. 1016, 121 L.Ed.2d 575, habeas corpus denied 58 Cal.Rptr.2d 801, 14 Cal.4th 325, 14 Cal.4th 1089A, 926
P.2d 987, modified on denial of rehearing, as modified, certiorari denied 117 S.Ct. 2521, 521 U.S. 1124, 138
L.Ed.2d 1022, habeas corpus granted in part 288 F.3d 1097. Criminal Law  625.10(4)

The superior court has exclusive jurisdiction to hear and determine question of sanity of a person, even though
such question may first arise in connection with a criminal charge pending in a municipal or other inferior
court. Bean v. Los Angeles County (App. 2 Dist. 1967) 60 Cal.Rptr. 804, 252 Cal.App.2d 754. Mental Health
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65. Voir dire

If desired, either party has opportunity to examine prospective jurors and their state of mind toward rule of
diminished capacity and insanity at beginning of trial, and it is not error for trial judge to advise jurors of
divided nature of issues and duality of pleas separating trial into guilt phase and trial on sanity issue. People v.
Phillips (App. 5 Dist. 1979) 153 Cal.Rptr. 359, 90 Cal.App.3d 356. Jury  131(8)

In prosecution for mayhem, refusal to permit re-examination of jurors on voir dire for purpose of separately
trying issue of defendant's sanity was not error, where jurors were fully examined at beginning of trial, since
court assumed they were then asked every essential question regarding qualifications. People v. Foster (App.
1934) 3 Cal.App.2d 35, 39 P.2d 271. Jury  131(11)

66. Competency of jury

That one of jurors was excused subsequent to guilt phase and an alternate juror was appointed to sit during
sanity and penalty phases of trial did not deprive defendant of due process on theory that he did not have a
"balanced" jury in that he had neither a new jury nor the same jury that had tried guilt phase in the trial of the
latter two phases of the case. People v. Green (App. 5 Dist. 1971) 93 Cal.Rptr. 84, 15 Cal.App.3d 524.
Constitutional Law  4761

Statement by jury foreman, when court set date for trial before same jury on plea of not guilty by reason of
insanity, that he thought it was imposition to ask the jury to sit on the trial further, did not indicate that jurors
had pre-judged question of defendant's sanity, and court did not abuse discretion in requiring jury to sit through
entire proceedings and to determine question of defendant's sanity at time of charged crimes. People v. Van
Winkle (1953) 41 Cal.2d 525, 261 P.2d 233. Criminal Law  625.20; Jury  149

Refusal to permit further examination of jury on issue of not guilty by reason of insanity was harmless error, in
view of evidence. People v. Coen (1928) 205 Cal. 596, 271 P. 1074. Criminal Law  1166.16

Refusal to permit examination of jury after their return of conviction and before trial of issue of insanity was
proper. People v. Davis (App. 3 Dist. 1928) 94 Cal.App. 192, 270 P. 715. Jury  131(1)

67. Prospective jurors

Informing prospective jurors in a capital case about defendant's not guilty by reason of insanity (NGI) plea did
not violate the spirit of applicable statute, or various constitutional protections including the privilege against
self-incrimination and the presumption of innocence. People v. Panah (2005) 25 Cal.Rptr.3d 672, 35 Cal.4th



395, 107 P.3d 790, rehearing denied, certiorari denied 126 S.Ct. 1432, 546 U.S. 1216, 164 L.Ed.2d 135.
Criminal Law  286.5(1); Criminal Law  308; Criminal Law  393(1)

68. Burden of proof, generally, practice and procedure

In insanity stage of trial, burden of proof rests on defendant to prove his insanity by preponderance of evidence.
People v. Daugherty (1953) 256 P.2d 911, 40 Cal.2d 876, certiorari denied 74 S.Ct. 47, 346 U.S. 827, 98 L.Ed.
352, rehearing denied 74 S.Ct. 120, 346 U.S. 880, 98 L.Ed. 387; People v. French (1939) 87 P.2d 1014, 12
Cal.2d 720; People v. Cantor (1935) 42 P.2d 673, 5 Cal.App.2d 159; People v. McBride (1934) 27 P.2d 776,
135 Cal.App. 522; People v. Harshaw (1933) 16 P.2d 1025, 128 Cal.App. 212; People v. Rogers (1931) 297 P.
643, 113 Cal.App. 1; People v. Pokrajac (1929) 274 P. 63, 206 Cal. 259; People v. Gilberg (1925) 240 P. 1000,
197 Cal. 306; People v. Preciado (1916) 160 P. 1090, 31 Cal.App. 519; People v. Loomis (1915) 149 P. 581,
170 Cal. 347; People v. Ashland (1912) 128 P. 798, 20 Cal.App. 168; People v. Oppenheimer (1910) 106 P. 74,
156 Cal. 733; People v. Wells (1904) 78 P. 470, 145 Cal. 138; People v. Barthleman (1898) 52 P. 112, 120 Cal.
7; People v. Allender (1897) 48 P. 1014, 117 Cal. 81; People v. Ward (1894) 38 P. 945, 105 Cal. 335; People v.
Bemmerly (1893) 33 P. 263, 98 Cal. 299; People v. Travers (1891) 26 P. 88, 88 Cal. 233; People v. Hamilton
(1882) 62 Cal. 377, 10 P.C.L.J. 611; People v. Messersmith (1881) 57 Cal. 575, 7 P.C.L.J. 106.

The burden of proving insanity as a defense is on the accused. People v. Croce (1929) 280 P. 526, 208 Cal. 123;
People v. Grace (1928) 263 P. 306, 88 Cal.App. 222; People v. Sloper (1926) 244 P. 362, 198 Cal. 238; People
v. Loomis (1915) 149 P. 581, 170 Cal. 347; People v. Bundy (1914) 145 P. 537, 168 Cal. 777; People v.
Willard (1907) 89 P. 124, 150 Cal. 543; People v. Suesser (1904) 75 P. 1093, 142 Cal. 354; People v. Hettick
(1899) 58 P. 918, 126 Cal. 425.

When a defendant pleads not guilty by reason of insanity, the sanity trial is but a part of the same criminal
proceeding as the guilt phase, but differs procedurally from the guilt phase of trial in that the issue is confined
to sanity and the burden is upon the defendant to prove by a preponderance of the evidence that he was insane
at the time of the offense; as in the determination of guilt, the verdict of the jury must be unanimous. People v.
Ferris (App. 5 Dist. 2005) 30 Cal.Rptr.3d 426, 130 Cal.App.4th 773, review denied, habeas corpus dismissed in
part 2007 WL 499647, reinstated 2007 WL 1302516. Criminal Law  624; Criminal Law  625.15;
Criminal Law  625.20

Defendant bears burden of proving his insanity at time of charged offense. People v. Weaver (2001) 111
Cal.Rptr.2d 2, 26 Cal.4th 876, 29 P.3d 103, certiorari denied 122 S.Ct. 1920, 535 U.S. 1058, 152 L.Ed.2d 828.
Criminal Law  331

Capital murder defendant bore the burden of proving his legal insanity under the M'Naghten test. People v.
Coddington (2000) 97 Cal.Rptr.2d 528, 23 Cal.4th 529, 2 P.3d 1081, modified on denial of rehearing, certiorari
denied 121 S.Ct. 1199, 531 U.S. 1195, 149 L.Ed.2d 113. Homicide  947

Penal Code statute regarding criminal defendant committed to state hospital or other treatment facility, together
with Evidence Code, placed burden of proof on committed patient to show that he was entitled to grounds pass,
even though hospital recommended to court that grounds pass be issued, where it was patient who first
petitioned for grounds pass privileges, hospital could not issue grounds pass without court's approval, and thus
patient acted as petitioner with hospital supporting request for grounds privileges. People v. Michael W.(App. 1
Dist. 1995) 38 Cal.Rptr.2d 556, 32 Cal.App.4th 1111. Mental Health  439.1

Requiring defendant to bear burden of proving insanity did not violate due process. People v. Phillips (App. 5
Dist. 1979) 153 Cal.Rptr. 359, 90 Cal.App.3d 356. Constitutional Law  4653

Trial court did not err in placing on defendant, who pled not guilty by reason of insanity, burden of proving his
insanity by a preponderance of the evidence. People v. Sargent (App. 4 Dist. 1978) 150 Cal.Rptr. 113, 86
Cal.App.3d 148. Criminal Law  570(2)

In second half of bifurcated trial, issue is confined to sanity and burden is upon defendant to prove by
preponderance of evidence that he was insane at time of offense. People v. Flores (App. 2 Dist. 1976) 127



Cal.Rptr. 230, 55 Cal.App.3d 118. Criminal Law  625.20

Trial judge's comments, at time of oral announcement of verdict, adverse to defendant, on defendant's pleas of
not guilty and not guilty by reason of insanity, that defendant was presumed to be sane did not prejudicially
demonstrate unawareness of provisions of Evid.C. § 522 putting burden of proof on insanity issue on person
claiming insanity, where trial court's conclusion was that defendant had failed to sustain the burden of proof.
People v. Custer (App. 2 Dist. 1968) 67 Cal.Rptr. 39, 260 Cal.App.2d 234. Criminal Law  1166.22(4.1)

At trial of issue of defendant's sanity at time offense was committed, defendant's burden was to prove his
insanity at such time by a preponderance of evidence, not beyond a reasonable doubt. People v. Castro (App. 2
Dist. 1960) 5 Cal.Rptr. 906, 182 Cal.App.2d 255. Criminal Law  570(2)

Requirement that accused prove insanity at the time of the commission of the crime by preponderance of the
evidence does not shift the burden of proof of sanity from the people to the accused, but only shifts the burden
of introducing evidence, and declares the amount of evidence which accused must produce to overcome
presumption of sanity and show his insanity. People v. Busby (App. 3 Dist. 1940) 40 Cal.App.2d 193, 104 P.2d
531. Criminal Law  331

Prosecution does not have burden to establish defendant's sanity beyond reasonable doubt where defendant
offers evidence of insanity. People v. Fink (App. 2 Dist. 1932) 121 Cal.App. 14, 8 P.2d 493. Criminal Law 
331

In murder prosecution, where same jury tried guilt and insanity of accused, requiring accused to assume burden
of proving his insanity was proper, without requiring further evidence of crime than was introduced on issue of
guilt. People v. Wiley (App. 3 Dist. 1931) 111 Cal.App. 622, 295 P. 1075. Criminal Law  624

Requiring defendant to prove insanity does not shift burden of proof, but only burden of introducing evidence.
People v. Hickman (1928) 204 Cal. 470, 268 P. 909, appeal not allowed 204 Cal. 470, 270 P. 1117. Criminal
Law  331

Proof that defendant was committed to insane asylum does not shift burden to prosecution to prove defendant's
sanity beyond reasonable doubt. People v. Grace (App. 2 Dist. 1928) 88 Cal.App. 222, 263 P. 306. Criminal
Law  331

Where a defendant in a criminal prosecution interposes the defense of insanity, the burden is on him to establish
it by preponderating proof, and where there is a question as to whether the alleged insanity was the result of
intoxication immediately, or insanity caused by an habitual and long-continued intemperate use of intoxicants,
the burden is on defendant to establish insanity arising from the latter cause. People v. Bell (1875) 49 Cal. 485.
Criminal Law  331

When insanity is pleaded as a defense in a criminal case, the burden is on the defendant to prove the fact with
the same clearness and certainty as any other alleged fact. People v. Coffman (1864) 24 Cal. 230. Criminal Law

 331

69. Presumptions, practice and procedure — In general

The presumption is that all men are of sufficient capacity to be responsible for crime; therefore the prisoner
must establish his insanity. People v. Ward (1894) 38 P. 945, 105 Cal. 335; People v. Bemmerly (1893) 33 P.
263, 98 Cal. 299; People v. Travers (1891) 26 P. 88, 88 Cal. 233; People v. Hamilton (1882) 62 Cal. 377, 10
P.C.L.J. 611; People v. Myers (1862) 20 Cal. 518.

Fact that defendant must prove his insanity by a preponderance of evidence constitutes a very solid basis upon
which presumption of continuing mental illness may rest. In re Franklin (1972) 101 Cal.Rptr. 553, 7 Cal.3d 126,
496 P.2d 465. Criminal Law  311

70.  —  —  Presumption of sanity, practice and procedure



Defendant is presumed sane in guilt trial; he raises defense of insanity by separate plea, and issue is decided in
separate trial. People v. Jefferson (App. 3 Dist. 2004) 14 Cal.Rptr.3d 473, 119 Cal.App.4th 508, review denied.
Criminal Law  311

A defendant may not raise for the first time on appeal the issue of his sanity at the time of the capital offense; a
defendant who does not plead not guilty by reason of insanity is conclusively presumed to have been sane at the
time of the offense charged. People v. Lawley (2002) 115 Cal.Rptr.2d 614, 27 Cal.4th 102, 38 P.3d 461,
rehearing denied, certiorari denied 123 S.Ct. 671, 537 U.S. 1073, 154 L.Ed.2d 567. Criminal Law  311;
Criminal Law  1030(3)

At the guilt phase of capital murder trial, defendant was conclusively presumed to be sane at the time of the
crime. People v. Coddington (2000) 97 Cal.Rptr.2d 528, 23 Cal.4th 529, 2 P.3d 1081, modified on denial of
rehearing, certiorari denied 121 S.Ct. 1199, 531 U.S. 1195, 149 L.Ed.2d 113. Homicide  925

In fixing degree of murder, for purposes of determining term of commitment for defendant who pleaded not
guilty to murder by reason of insanity, defendant was correctly presumed sane and either side allowed to
present all evidence it wished to present. People v. Villarreal (App. 2 Dist. 1985) 213 Cal.Rptr. 179, 167
Cal.App.3d 450. Homicide  925; Sentencing And Punishment  305

At guilt trial, defendant's sanity is conclusively presumed; his mental condition is at issue only in terms of the
specific mental state, intent or motive, necessary to establish his guilt of the particular crime; not until the
insanity trial opens is the jury faced with the issue of his mental condition in terms of the right from wrong test.
People v. Smith (App. 3 Dist. 1973) 108 Cal.Rptr. 698, 33 Cal.App.3d 51. Criminal Law  46; Criminal
Law  311

There was a presumption that defendant charged with violations of the Vehicle Code was sane until he was
adjudged to be a mentally ill person. Bean v. Los Angeles County (App. 2 Dist. 1967) 60 Cal.Rptr. 804, 252
Cal.App.2d 754. Criminal Law  311

Conclusive presumption of sanity under § 1016 and this section is only that defendant's mental condition was
such that he was able to know nature of his act and appreciate that it was wrongful and could subject him to
punishment, and there is no presumption that defendant had any specific state of mind, intent, or motive
essential to comprise, together with wrongful act, particular kind or degree of crime. People v. Williams (App. 3
Dist. 1962) 19 Cal.Rptr. 743, 200 Cal.App.2d 838. Criminal Law  311

Defendant pleading not guilty and not guilty by reason of insanity to murder charge was not entitled, at trial on
merits, to have evidence of insanity considered in opposition to statutory conclusive presumption of sanity.
People v. O'Connor (App. 2 Dist. 1961) 11 Cal.Rptr. 172, 189 Cal.App.2d 295. Criminal Law  311

On trial of issue raised by defendant's plea of not guilty of crime charged by reason of insanity, there is a
rebuttable presumption that defendant was sane when crime was committed and he has burden of proving his
insanity at such time by preponderance of evidence. People v. Baker (1954) 42 Cal.2d 550, 268 P.2d 705.
Criminal Law  311; Criminal Law  570(2)

In a criminal prosecution defendant is presumed to be sane and it is incumbent upon him to show that at time of
commission of the crime he was not able to distinguish right from wrong or know the nature and consequences
of his acts. People v. Perez (App. 1 Dist. 1953) 121 Cal.App.2d 347, 263 P.2d 29. Criminal Law  311;
Criminal Law  331

Upon trial of issue of not guilty by reason of insanity, defendant had burden of proving his asserted insanity,
and the state had the benefit of disputable legal presumption that he was sane. People v. Harmon (App. 1952)
110 Cal.App.2d 545, 243 P.2d 15. Criminal Law  311; Criminal Law  331

A person charged with a crime is presumed to be sane until contrary is established by a preponderance of the
evidence. People v. Darling (App. 2 Dist. 1951) 107 Cal.App.2d 635, 237 P.2d 691. Criminal Law  311



In prosecution for entry into a residence to commit an act of sex perversion wherein defendant pleaded not
guilty by reason of insanity, presumption of sanity attended defendant throughout trial. People v. Denningham
(App. 2 Dist. 1947) 82 Cal.App.2d 117, 185 P.2d 614. Criminal Law  311

Accused who was charged with first-degree murder and entered plea of not guilty was conclusively presumed to
have been sane at the time the offense was alleged to have been committed. People v. Walsh (App. 4 Dist.
1942) 50 Cal.App.2d 164, 122 P.2d 671. Criminal Law  308

In forgery trial, it was unnecessary for defendant, pleading not guilty and not guilty by reason of insanity, to
call witness to prove his sanity at time of trial on issue of not guilty, as he was presumed to be sane. People v.
Cowan (App. 1 Dist. 1940) 38 Cal.App.2d 144, 100 P.2d 1079. Criminal Law  311

Defendant entering pleas of not guilty and not guilty by reason of insanity and withdrawing latter plea at
conclusion of trial on general issue was conclusively presumed to be sane at time crime was committed. People
v. Perry (App. 1 Dist. 1929) 99 Cal.App. 90, 277 P. 1080. Criminal Law  286

Statutory provision that one pleading insanity is conclusively presumed sane on trial of issue as to guilt did not
amount to splitting of issues and trial by piecemeal. People v. Troche (1928) 206 Cal. 35, 273 P. 767, appeal
dismissed, certiorari denied 50 S.Ct. 87, 280 U.S. 524, 74 L.Ed. 592. Criminal Law  311

71.  —  —  Presumption of insanity, practice and procedure

A presumption obtained that having been committed as insane, such person would be deemed to be insane until
his sanity had been legally restored, and such presumption was evidence. Application of Perkins (App. 1958)
165 Cal.App.2d 73, 331 P.2d 712. Mental Health  48

Proof that defendant was afflicted with permanent insanity, as distinguished from temporary or transient
insanity, before commission of crime charged, dispels presumption of his sanity at time of crime and raises
presumption that his previous insanity continued until such time. People v. Baker (1954) 42 Cal.2d 550, 268
P.2d 705. Criminal Law  311

An order of commitment to state hospital for insane does not conclusively establish that person committed is
insane, but person is presumed to be insane, and such presumption continues until contrary is shown. People v.
Field (App. 2 Dist. 1951) 108 Cal.App.2d 496, 238 P.2d 1052. Mental Health  47.1

72. Questions of fact

Whether defendant, as where insanity is pleaded, was legally responsible when committing crime is question of
fact entirely within province of jury. People v. Crowder (1945) 158 P.2d 988, 69 Cal.App.2d 304; People v.
Lizarraga (1930) 291 P. 434, 108 Cal.App. 152; People v. Mellody (1927) 261 P. 1114, 87 Cal.App. 295;
People v. Sloper (1926) 244 P. 362, 198 Cal. 238.

Sanity of accused at time he committed murder was for jury. People v. Rucker (1936) 54 P.2d 508, 11
Cal.App.2d 609; People v. Keaton (1931) 296 P. 609, 211 Cal. 722; People v. Schuler (1928) 261 P. 1059, 87
Cal.App. 68; People v. Niino (1920) 190 P. 626, 183 Cal. 126; People v. Buck (1907) 91 P. 529, 151 Cal. 667.

Where defendant pleads insanity, whether defendant could distinguish between right and wrong when
committing act is jury question. People v. Jacobs (App. 2 Dist. 1935) 51 P.2d 128, certified question accepted,
hearing granted.

Defendant's insanity at time of alleged burglaries was for jury. People v. Braswell (App. 4 Dist. 1930) 103
Cal.App. 399, 284 P. 709. Criminal Law  740

Where, in a murder prosecution defense was insanity, claimed to have been caused by statements to accused
concerning deceased, it was function of the jury, in addition to determining whether claimed statements were
made, to determine whether such statements, if made, would cause insanity of accused. People v. Sliscovich



(1924) 193 Cal. 544, 226 P. 611. Homicide  1351

73. Admissibility of evidence, practice and procedure — In general

In California, there are two purposes for which a criminal defendant may introduce evidence that he suffers
from a mental disease, defect or disorder; first, the defendant may plead not guilty to the offense charged and
second, not guilty by reason of insanity. Stark v. Hickman, C.A.9 (Cal.)2006, 455 F.3d 1070. Homicide 
1040

State may use findings in criminal proceeding as basis for commitment on grounds that those findings show
both insanity and dangerousness. People v. Sword (App. 4 Dist. 1994) 34 Cal.Rptr.2d 810, 29 Cal.App.4th 614,
rehearing denied, review denied, certiorari denied 115 S.Ct. 1977, 514 U.S. 1117, 131 L.Ed.2d 865. Mental
Health  439.1

Defendant pleading not guilty and not guilty by reason of insanity to murder charge was entitled to introduce, at
trial on merits, only that evidence on mental condition which tended to show that offense was not first-degree
murder, but was second-degree murder or manslaughter. People v. O'Connor (App. 2 Dist. 1961) 11 Cal.Rptr.
172, 189 Cal.App.2d 295. Homicide  1041

A broad latitude should be allowed counsel for defendant interposing defense of insanity in meeting the burden
imposed on defendant by law of introducing evidence and proving insanity by a preponderance of the evidence.
Chula v. Superior Court In and For Orange County (App. 4 Dist. 1952) 109 Cal.App.2d 24, 240 P.2d 398.
Criminal Law  2051

Record did not show error in excluding petition for appointment of guardian, order appointing guardian and
letters of guardianship, on insanity plea. People v. Lee (App. 1 Dist. 1930) 108 Cal.App. 609, 291 P. 887.
Criminal Law  1120(3)

Exclusion of letters written by accused's sister for purpose of showing sister's insanity was not error, where
witness, addressee of letters, had never met sister. People v. Marshall (1930) 209 Cal. 540, 289 P. 629. Criminal
Law  354

District attorney's question to defendant concerning trouble with employer other than one killed was proper on
issue of insanity. People v. Vukich (1927) 201 Cal. 290, 257 P. 46. Homicide  1041

In prosecution for burglary, admitting evidence as to defendant's sanity to rebut evidence of judgment
committing him as insane was not error. People v. McConnell (App. 1 Dist. 1927) 80 Cal.App. 789, 252 P.
1068. Criminal Law  570(3)

Where, in a murder prosecution, defense was insanity, claimed to have been caused by statements told accused
night before homicide as to certain acts of deceased, belief by accused's witness that indulgence by accused in
liquor, which might be served by deceased, would make accused crazy, was not competent, or any evidence that
accused was insane at time of killing. People v. Sliscovich (1924) 193 Cal. 544, 226 P. 611. Homicide 
1041

Where, on a trial for homicide, defended on the ground of insanity, it appeared that accused had been
committed to the state hospital for the insane three times prior to the homicide, and the commitments were
admitted in evidence, the affidavits, report of examining physicians, their certificates, etc., were inadmissible,
they not constituting a judgment roll and not conclusively determining anything, the commission for the
examination of alleged insane persons, provided by statute, not being a tribunal in which the status of an alleged
insane person is fixed. People v. Willard (1907) 150 Cal. 543, 89 P. 124. Criminal Law  429(1)

The opinion of an expert, produced by the people in rebuttal, that, from the facts adduced by defendant to prove
insanity, he was not insane, is not new matter entitling defendant to introduce the contrary opinion of other
experts. People v. Hill (1897) 116 Cal. 562, 48 P. 711. Criminal Law  687(1)

Where, on a murder trial, defendant claims that he had become insane through fear that deceased was trying to



debauch his daughter, evidence is admissible, in rebuttal, to show that defendant's relations with her were illicit.
People v. Lane (1894) 101 Cal. 513, 36 P. 16. Criminal Law  354

Evidence that defendant was always treated by his family as imbecile or insane person is inadmissible. People
v. Pico (1882) 10 P.C.L.J. 486, 62 Cal. 50. Criminal Law  421(4)

74.  —  —  Guilt issue, admissibility of evidence, practice and procedure

Evidence tending to prove insanity of accused at time of crime is inadmissible under plea of not guilty. People
v. Emme (1932) 7 P.2d 183, 120 Cal.App. 9; People v. Phillips (1929) 283 P. 821, 102 Cal.App. 705; People v.
Marshall (1929) 278 P. 258, 99 Cal.App. 224; People v. Leong Fook (1929) 273 P. 779 206 Cal. 64; People v.
Troche (1929) 273 P. 767, 206 Cal. 35, appeal dismissed and certiorari denied 50 S.Ct. 87, 280 U.S. 524, 74
L.Ed. 592.

Action of California court in homicide prosecution in refusing to admit, at first stage of trial wherein guilt
without reference to insanity plea was to be determined, all of the evidence which defendant offered to disprove
specific intent presented merely a question of state law, and involved no question of due process. Rupp v. Teets,
C.A.9 (Cal.)1956, 235 F.2d 674, certiorari denied 77 S.Ct. 139, 352 U.S. 900, 1 L.Ed.2d 92. Constitutional Law

 4650

Although guilt and sanity are separate issues if a defendant pleads not guilty by reason of insanity, the evidence
as to each may be overlapping; thus, at the guilt phase, a defendant may present evidence to show that he or she
lacked the mental state required to commit the charged crime, but a finding of such mental state does not
foreclose a finding of insanity. People v. Ferris (App. 5 Dist. 2005) 30 Cal.Rptr.3d 426, 130 Cal.App.4th 773,
review denied, habeas corpus dismissed in part 2007 WL 499647, reinstated 2007 WL 1302516. Criminal Law

 48; Criminal Law  354

If evidence of a defendant's mental illness indicates that defendant lacked specific intent required to commit
charged crime, such evidence is admissible at guilt phase of trial notwithstanding that it may also be probative
of insanity; rejecting dictum to the contrary in People v. Wells. People v. Wetmore (1978) 149 Cal.Rptr. 265,
22 Cal.3d 318, 583 P.2d 1308. Criminal Law  354

Since mental capacity to commit crime, insofar as legal sanity is concerned, is conclusively presumed at first
phase of bifurcated trial, evidence tending to show existence of legal insanity is barred at that stage, which
simply means that legal sanity is not at issue at the first stage, and thus evidence showing legal insanity is not
admissible at first phase of trial held when a defendant pleads "not guilty" and "not guilty by reason of
insanity," nor is question of legal sanity necessarily determined by same jury that heard evidence on defendant's
guilt. People v. Corona (App. 1 Dist. 1978) 145 Cal.Rptr. 894, 80 Cal.App.3d 684. Criminal Law  354

Evidence of defendant's insanity is not admissible on issue of guilt. People v. Snow (App. 2 Dist. 1977) 140
Cal.Rptr. 427, 72 Cal.App.3d 950. Criminal Law  354

In prosecution of husband for murder of wife, defendant was not entitled to have all testimony on issue of
insanity before the jury on trial of issue of not guilty, as affecting punishment. People v. Coleman (1942) 20
Cal.2d 399, 126 P.2d 349, appeal dismissed 63 S.Ct. 162, 317 U.S. 596, 87 L.Ed. 487, certiorari denied 64 S.Ct.
66, 320 U.S. 767, 88 L.Ed. 458. Homicide  1041

Proffered testimony that defendant suffered from a mental ailment sometimes resulting in a loss of
consciousness and akin to insanity was not admissible on guilt issue under this section, if ailment was such that
defendant was insane or partially insane or if evidence related to an alleged subnormal mental condition. People
v. Brown (App. 1941) 43 Cal.App.2d 430, 110 P.2d 1059. Criminal Law  354; Homicide  1040

In murder prosecution, newspaper articles, letters, and conversations, showing a bitter newspaper rivalry as the
exciting cause of a mental disturbance, were relevant to issue of insanity, but were not admissible on trial of
issue of not guilty as an aid to the jury in fixing punishment. People v. French (1939) 12 Cal.2d 720, 87 P.2d



1014. Homicide  1041

Admitting evidence of defendant's mental status under plea of not guilty on issue whether confessions were
understandingly made was favorable to defendant, since unauthorized by statutes. People v. Dias (1930) 210
Cal. 495, 292 P. 459. Criminal Law  1169.8

Under a plea of not guilty in a trial for murder, the defendant may show that he was insane at the time of the
alleged commission of the offense charged, although the statute provides that the question of insanity must be
tried upon a special issue. People v. Olwell (1865) 28 Cal. 456. Criminal Law  286

75.  —  —  Relevance and materiality, admissibility of evidence, practice and procedure

On plea of not guilty by reason of insanity, evidence other than such as is relevant and material to show full
legal insanity is inadmissible and, if admitted, would avail defendant nothing, but evidence of the circumstances
of the offense can be admitted for what bearing it may have on the issue of sanity. People v. Wells (1949) 33
Cal.2d 330, 202 P.2d 53, certiorari denied 70 S.Ct. 43, 338 U.S. 836, 94 L.Ed. 510. Criminal Law  286.5(1)

Under plea of insanity in murder case, evidence showing defendant's military record, and legitimacy or
illegitimacy of birth, was properly excluded as irrelevant. People v. Lizarraga (App. 1 Dist. 1930) 108 Cal.App.
152, 291 P. 434. Homicide  1041

Where accused relied solely on self-defense, evidence that at some time in his life he had been in an accident,
resulting in mental and physical injury, was immaterial. People v. Brown (App. 1911) 15 Cal.App. 393, 114 P.
1004. Homicide  1040

76.  —  —  Remoteness of evidence, admissibility of evidence, practice and procedure

Where accused's insanity, sought to be proved, is temporary or interrupted by lucid intervals, wider range as to
time should be allowed to testimony than where insanity is of more continuous and permanent character, but
particular conditions of each case must be allowed to fix limits of time over which inquiry should extend.
People v. Mallette (App. 2 Dist. 1940) 39 Cal.App.2d 294, 102 P.2d 1084. Criminal Law  354

Conduct and declarations of accused occurring within reasonable time before or after commission of alleged
crime are admissible in proof of mental condition at time of offense, particularly where insanity sought to be
proved by defense is of temporary character. People v. David (1939) 12 Cal.2d 639, 86 P.2d 811. Criminal Law

 354

In murder prosecution of accused who waived jury trial, wherein defense was insanity, any question of
remoteness of testimony of witness relating to accused's sanity was for the trial court's determination in the
exercise of sound discretion. People v. Aranda (1938) 12 Cal.2d 307, 83 P.2d 928. Criminal Law  1153.3

The acts, conduct, and declarations of defendant, not only at the time of, but also within a reasonable time
before and after, the commission of an alleged criminal act, are competent on trial of insanity issue, if they
appear to have any tendency to show his mental condition when the crime was committed. People v. Boggs
(1938) 12 Cal.2d 27, 82 P.2d 368. Criminal Law  354

Mental condition of accused at time of trial may be considered in establishing mental condition at time of
commission of act under insanity plea. People v. Lee (App. 1 Dist. 1930) 108 Cal.App. 609, 291 P. 887.
Criminal Law  354

Excluding evidence tending to show accused's state of mind at trial was proper, where offense was committed
about five years previously. People v. Phillips (App. 2 Dist. 1929) 102 Cal.App. 705, 283 P. 821. Criminal Law

 354

Admission of evidence of defendant's mental condition long before crime, under plea of "not guilty by reason of
insanity" only, was not prejudicial error. People v. Lazarus (1929) 207 Cal. 507, 279 P. 145. Criminal Law 



1169.1(3)

Evidence of accused's insanity at the time of his trial is admissible to prove prior insanity relied on, but the
present insanity of accused cannot be invoked as a complete defense or made the sole basis of an acquittal.
People v. Kirby (App. 1911) 15 Cal.App. 264, 114 P. 794. Criminal Law  354

In determining whether testimony is admissible in a homicide case, in which insanity is pleaded, as to accused's
sanity at a time long before the commission of the offense, the trial court has a wide discretion which will not
be interfered with on appeal, in absence of clear abuse. People v. Loper (1910) 159 Cal. 6, 112 P. 720,
Am.Ann.Cas. 1912B,1193. Criminal Law  1153.3

When the mental condition of one at a particular time is in issue, conduct, acts, and declarations, after as well as
before the time in question, are admissible, if sufficiently near in point of time, and if they appear to have any
tendency to show what that mental condition was. People v. Brent (App. 1909) 11 Cal.App. 674, 106 P. 110.
Criminal Law  354

In a prosecution in which the defense was insanity, an employe of the state prison in which defendant was
incarcerated at the time he committed the offense testified that after the commission of the offense defendant
was put in a strait-jacket.  An objection was properly sustained to a subsequent question as to how long he
remained in the strait-jacket, as evidence as to confinement subsequent to the commission of the assault is not
evidence of the condition of defendant's mind at the time of the assault. People v. Oppenheimer (1909) 156 Cal.
733, 106 P. 74. Assault And Battery  83(4); Criminal Law  354

The record in an examination on a plea of insanity in a trial for murder, being evidence of defendant's mental
condition at the time of examination, is not admissible to prove his mental condition on the date of the killing.
People v. Ward (1894) 105 Cal. 335, 38 P. 945. Criminal Law  354

Insanity of the prisoner, at the instant of the commission of the offense, can only be established by evidence
tending to prove that he was insane at some period before or afterwards. People v. March (1856) 6 Cal. 543.
Criminal Law  354

77.  —  —  Conduct of accused, admissibility of evidence, practice and procedure

Where defense of insanity is interposed and evidence of previous conduct of accused is offered by him,
prosecution is not limited to explanation or denial of particular conduct of accused but may offer evidence of
other acts committed by him within reasonable time before or after crime tending to show sanity at time act was
committed. People v. David (1939) 12 Cal.2d 639, 86 P.2d 811. Criminal Law  354

Excluding certain testimony respecting irrational acts of accused in homicide case was not error. People v.
Nolan (App. 1932) 126 Cal.App. 623, 14 P.2d 880. Homicide  1040

Jury should be informed as to nature and character of defendant's acts in determining plea of insanity in
criminal prosecution. People v. Rogers (App. 2 Dist. 1931) 113 Cal.App. 1, 297 P. 643. Criminal Law 
773(2)

Evidence of defendant's conduct at time of alleged rape was admissible on issue of insanity. People v. Zwick
(App. 1 Dist. 1930) 107 Cal.App. 190, 290 P. 69. Criminal Law  354

Where court allowed witnesses not alienists, intimate friends, or acquaintances of accused, pleading insanity, to
describe conduct of defendant, no error was committed. People v. Linton (App. 1 Dist. 1929) 102 Cal.App. 608,
283 P. 389. Criminal Law  1169.9

On insanity defense, permitting evidence of defendant's actions out of court to show simulation was not error.
People v. Cornell (1928) 203 Cal. 144, 263 P. 216. Criminal Law  393(1)

In a prosecution for burglary, defended on the ground of insanity, evidence that defendant had pleaded guilty
with the expectation that he would be granted probation, but, it being refused, withdrew the plea by consent of



court, and entered plea of not guilty, was admissible to rebut the defense of insanity. People v. Zentgraf (App. 3
Dist. 1920) 49 Cal.App. 336, 193 P. 274. Criminal Law  683(3)

Acts and declarations of accused, made a reasonable time before and after the killing, may be shown on the
question of his sanity at the time. People v. Harris (1914) 169 Cal. 53, 145 P. 520. Homicide  1041

On a trial for homicide, defended on the ground of insanity, the petition of accused for a writ of habeas corpus
for his discharge from an insane hospital to which he had been committed on the day of the homicide is
admissible on the question of mental capacity of accused at the time of the homicide, where the petition was
signed 13 days after the homicide, and alleged that accused was then sane, and where the evidence showed that
he read and understood the petition. People v. Willard (1907) 150 Cal. 543, 89 P. 124. Homicide  1041

In a prosecution for murder, defended on the ground of insanity caused by a personal injury, evidence as to the
acts and conduct of defendant between the time of his injury and the date of the homicide is admissible. People
v. Manoogian (1904) 141 Cal. 592, 75 P. 177. Homicide  1041

78.  —  —  Hearsay, admissibility of evidence, practice and procedure

In prosecution for lewd and lascivious conduct, correspondence or records of chapter of Red Cross as to mental
condition of defendant was properly excluded as hearsay. People v. Norton (App. 1934) 138 Cal.App. 70, 31
P.2d 809. Criminal Law  419(12)

Where defendant interposed insanity plea, documents upon which insanity judgments and commitments were
based were mere hearsay. People v. Lee (App. 1 Dist. 1930) 108 Cal.App. 609, 291 P. 887. Criminal Law 
419(12)

Insanity cannot be proved by hearsay or reputation. People v. Pico (1882) 10 P.C.L.J. 486, 62 Cal. 50. Criminal
Law  421(4)

79.  —  —  Medical evidence, admissibility of evidence, practice and procedure

When a defendant is compelled to submit to a mental health examination to determine competence to stand
trial, statements to the expert are inadmissible. People v. Jantz (App. 2 Dist. 2006) 40 Cal.Rptr.3d 875, 137
Cal.App.4th 1283, review denied. Criminal Law  412(4)

With regard to sanity proceedings, the psychiatric examination, initiated at the behest of the defendant, is not
compelled, and statements made to the examining psychiatrist are admissible at the guilt, penalty, and sanity
phases of the trial if the defendant puts his or her mental state in issue. Centeno v. Superior Court (App. 2 Dist.
2004) 11 Cal.Rptr.3d 533, 117 Cal.App.4th 30, review denied. Criminal Law  393(1)

Testimony of court-appointed psychiatrists who examined defendant for competency to stand trial in capital
murder prosecution was not admissible at sanity phase of trial because defendant was not permitted to invoke
his constitutional right against compelled self-incrimination before he spoke to the doctors. People v. Weaver
(2001) 111 Cal.Rptr.2d 2, 26 Cal.4th 876, 29 P.3d 103, certiorari denied 122 S.Ct. 1920, 535 U.S. 1058, 152
L.Ed.2d 828. Sentencing And Punishment  1793

Consideration of doctors' report on issue of defendant's insanity prior to pronouncing judgment on his not guilty
plea was not ground for reversal, on ground that inadmissible evidence as to priors was contained in report,
where defendant, through counsel, specifically stipulated to such procedure. People v. Jaquish (App. 2 Dist.
1966) 53 Cal.Rptr. 123, 244 Cal.App.2d 444. Stipulations  14(11)

Admission of testimony of court-appointed psychiatrist at guilt trial incorporating defendant's incriminating
statements did not result in deprivation of his constitutional rights to equal protection of law and to protection
against self-incrimination. In re Spencer (1965) 46 Cal.Rptr. 753, 63 Cal.2d 400, 406 P.2d 33. Constitutional
Law  3801; Criminal Law  393(1)



80.  —  —  Motive for crime, admissibility of evidence, practice and procedure

Evidence tending to prove sane motive for crime and ability of accused to devise and execute deliberate plan is
material to issue raised by plea of not guilty by reason of insanity. People v. David (1939) 12 Cal.2d 639, 86
P.2d 811. Criminal Law  354

Under an indictment for murder, the defendant is permitted to introduce evidence of insanity of his parents if
there is evidence in the case tending to prove personal insanity by reason of want of apparent motive at the time
of the murder. People v. Smith (1866) 31 Cal. 466. Criminal Law  354

81.  —  —  Opinion evidence, admissibility of evidence, practice and procedure

In criminal prosecution, where defendant pleaded not guilty by reason of insanity, admission of testimony of
probation officer regarding defendant's mental faculties was not erroneous for alleged failure to sufficiently
show that probation officer was an intimate acquaintance of defendant. People v. Hensley (App. 4 Dist. 1951)
101 Cal.App.2d 744, 226 P.2d 385. Criminal Law  456

Defendant's testimony at insanity hearing before murder trial, that he resented refusal of deceased to pay him
more wages, was inadequate as basis for any opinion of legal insanity. People v. Smith (1939) 14 Cal.2d 541,
95 P.2d 453. Criminal Law  474

Whether one is an intimate acquaintance and competent to discuss the sanity of another is a matter for the trial
court to determine in the exercise of a sound discretion. People v. Boggs (1938) 12 Cal.2d 27, 82 P.2d 368.
Criminal Law  464

Qualified witnesses, expert or nonexpert, may express opinions on question of sanity. People v. Jacobs (App. 2
Dist. 1935) 51 P.2d 128, certified question accepted, hearing granted.

Under plea of not guilty by reason of insanity, opinions as to defendant's sanity at time of crime, as well as at
time of trial, was not error. People v. Lee (App. 1 Dist. 1930) 108 Cal.App. 609, 291 P. 887. Criminal Law 
354

Under plea of insanity in murder case, conclusion of defendant's mother regarding cause of defendant's illness
was properly excluded. People v. Lizarraga (App. 1 Dist. 1930) 108 Cal.App. 152, 291 P. 434. Criminal Law

 463

Opinion evidence of lay witnesses as to sanity is of no greater evidentiary value than facts and circumstances
forming basis of opinion. People v. Coen (1928) 205 Cal. 596, 271 P. 1074. Criminal Law  493

Accused, relying on insanity, may not show the opinion of witnesses as to his truthfulness and honesty. People
v. Harris (1914) 169 Cal. 53, 145 P. 520. Criminal Law  449.1

Where accused, in a prosecution for assault on S. with intent to murder, claimed that he was insane on the topic
of his love for S., the court properly excluded a question asked of a witness as to whether accused with
reference to that topic could reason and did reason with witness as a sane man concerning the same; such
question not being in the form authorized by the Code to prove insanity. People v. Vaughn (App. 1910) 14
Cal.App. 201, 111 P. 620. Criminal Law  464

82.  —  —  Partial insanity, admissibility of evidence, practice and procedure

In prosecution for forgery, excluding evidence offered for purpose of showing that, although accused was in a
state of mind which was not legally insane, he was in such a subnormal state of mind that he did not intend to
defraud, was proper, since the law does not recognize partial insanity. People v. Phillips (App. 2 Dist. 1929)
102 Cal.App. 705, 283 P. 821.

In a case where one accused of murder defended on the ground of partial insanity and insane delusions,
testimony from his neighbors and acquaintances that they did not know of his insanity and delusions is



admissible, as the fact that they did not know of his delusions was some proof that no such delusions existed,
or, if it is admitted that partial insanity was shown, then such evidence was admissible to show that as to all
other subjects the defendant was sane. People v. Hubert (1897) 119 Cal. 216, 51 P. 329. Homicide  1041

83.  —  —  Statements and writings of accused, admissibility of evidence, practice and procedure

Admission of psychiatric testimony, which included statements made by defendant during pretrial interviews, in
penalty phase of defendant's murder prosecution did not violate defendant's Fifth Amendment privilege against
self-incrimination; defendant had sought psychiatric examinations in unsuccessful attempt to establish insanity
and introduced psychiatric testimony from other witnesses during penalty phase of prosecution. People v. Poggi
(1988) 246 Cal.Rptr. 886, 45 Cal.3d 306, 753 P.2d 1082, modified on denial of rehearing, certiorari denied 109
S.Ct. 3261, 492 U.S. 925, 106 L.Ed.2d 606, rehearing denied 110 S.Ct. 25, 492 U.S. 938, 106 L.Ed.2d 637.
Criminal Law  393(1)

Trial court in murder prosecution did not err in ruling out certain self-serving declarations of defendant to
others, offered to show defendant's mental condition. People v. Williams (App. 3 Dist. 1962) 19 Cal.Rptr. 743,
200 Cal.App.2d 838. Criminal Law  413(1)

In murder trial on plea of insanity, where letters written by accused reflecting mental condition during months
prior to murder were shown to be in his handwriting, letters were not inadmissible because prosecution failed to
show that they were products of accused's mind and not dictated by someone else. People v. David (1939) 12
Cal.2d 639, 86 P.2d 811. Criminal Law  444.18

Evidence on issue of insanity showing circumstances under which prosecuting witness' purse was taken, and
defendant's appearance and statements at time, was admissible. People v. Rogers (App. 2 Dist. 1931) 113
Cal.App. 1, 297 P. 643. Criminal Law  354

The admissibility of statements made by accused before and after the commission of the crime, and offered to
show insanity, is very much in the discretion of the trial court. People v. Brent (App. 1909) 11 Cal.App. 674,
106 P. 110. Criminal Law  667(1)

Evidence of the declarations of defendant, made to a witness some months prior to the commission of the
murder for which defendant was on trial, and indicating that "he was in great peril of his life" at that time, is
inadmissible as proof of the defense of insanity. People v. Ellsworth (1900) 127 Cal. 595, 60 P. 161. Homicide

 1041

84.  —  —  Review, admissibility of evidence, practice and procedure

Admissibility, at sanity phase of capital murder prosecution, of testimony by two psychiatrists who examined
defendant for competency to stand trial was not properly preserved for appeal, where defense counsel did not
object to admission of that testimony on ground that defendant, when he was evaluated for competency, could
not invoke privilege against self-incrimination. People v. Weaver (2001) 111 Cal.Rptr.2d 2, 26 Cal.4th 876, 29
P.3d 103, certiorari denied 122 S.Ct. 1920, 535 U.S. 1058, 152 L.Ed.2d 828. Sentencing And Punishment 
1789(3)

85.  —  —  Relatives' insanity, admissibility of evidence, practice and procedure

Before witness may be interrogated as to mental condition of relatives of defendant relying on insanity, witness
must be qualified to testify in that regard. People v. Marshall (1930) 209 Cal. 540, 289 P. 629. Criminal Law

 452(2)

Where insanity is a defense, the mental condition of any of the relatives of accused is material. People v. Harris
(1914) 169 Cal. 53, 145 P. 520. Homicide  1041

86. Sufficiency of evidence, practice and procedure — In general

In prosecution for murder and assault with intent to murder, evidence sustained verdict of sanity. People v. Van



Winkle (1953) 261 P.2d 233, 41 Cal.2d 525; People v. Danielly (1949) 202 P.2d 18, 33 Cal.2d 362, certiorari
denied 69 S.Ct. 1162, 337 U.S. 919, 93 L.Ed. 1728; People v. Pacren (1937) 64 P.2d 408, 8 Cal.2d 136.

A finding that accused was not insane at the time of the killing was sustained by the evidence. People v. Cook
(1952) 247 P.2d 567, 39 Cal.2d 496; People v. Wilson (1946) 168 P.2d 683, 28 Cal.2d 185; People v. Crowder
(1945) 158 P.2d 988, 69 Cal.App.2d 304; People v. Cavazos (1944) 153 P.2d 177, 25 Cal.2d 198; People v.
Dale (1936) 59 P.2d 1014, 7 Cal.2d 156; People v. Norton (1934) 31 P.2d 809, 138 Cal.App. 70; People v.
Wiley (1931) 295 P. 1075, 111 Cal.App. 622; People v. Reynolds (1930) 290 P. 896, 108 Cal.App. 69; People
v. Troche (1929) 273 P. 767, 206 Cal. 35, appeal dismissed and certiorari denied 50 S.Ct. 87, 280 U.S. 524, 74
L.Ed. 592; People v. Schuler (1928) 261 P. 1059, 87 Cal.App. 68; People v. Crimmin (1922) 206 P. 1013, 57
Cal.App. 202; People v. Williams (1920) 194 P. 1019, 184 Cal. 590; People v. Bostic (1914) 141 P. 380, 167
Cal. 754.

Evidence supported trial court's conclusion that defendant, pleading not guilty of murder by reason of insanity,
was sane. People v. Walker (1949) 201 P.2d 6, 33 Cal.2d 250, certiorari denied 69 S.Ct. 744, 336 U.S. 940, 93
L.Ed. 1098; People v. Johansen (1941) 110 P.2d 406, 17 Cal.2d 479.

Evidence on plea of not guilty by reason of insanity sustained finding that defendant convicted of murder in the
first degree was sane. People v. Caetano (1947) 177 P.2d 1, 29 Cal.2d 616, certiorari denied 67 S.Ct. 1747, 331
U.S. 857, 91 L.Ed. 1864; People v. Ming (1946) 164 P.2d 487, 27 Cal.App.2d 443; People v. Williams (1942)
125 P.2d 9, 20 Cal.2d 273; People v. Farolon (1932) 5 P.2d 893, 214 Cal. 396; People v. Dias (1930) 292 P.
459, 210 Cal. 495; People v. Reid (1924) 225 P. 859, 193 Cal. 491.

Evidence sustained convictions of murder as against plea of insanity. People v. Keeling (1944) 153 P.2d 179,
25 Cal.2d 196; People v. Dawa (1940) 101 P.2d 498, 15 Cal.2d 393; People v. Eudy (1938) 82 P.2d 359, 12
Cal.2d 41; People v. Butts (1878) 1 Cal.Leg.Rec. 401.

Evidence was insufficient to show that defendant in murder prosecution did not, because of insanity, know at
time of homicide nature and quality of act with which he was charged and that it was wrong to commit it.
People v. Boulton (1936) 54 P.2d 722, 5 Cal.2d 342; People v. Lizarraga (1930) 291 P. 434, 108 Cal.App. 152.

Jury determination, in finding defendant guilty of attacking deputy in jail, that defendant was sane at time of
attack, was supported by substantial evidence including opinion of one doctor. People v. Chavez (App. 2 Dist.
2008) 73 Cal.Rptr.3d 189, 160 Cal.App.4th 882. Criminal Law  570(1)

Defendant failed to offer sufficient evidence to establish reasonable conclusion that, based on mental disease or
defect, he was incapable of distinguishing right from wrong when he committed three robberies, as required to
support his insanity defense; defendant simply denied having committed first robbery and, as to second two
robberies, testified that he became paranoid and schizophrenic and was taken control of by Satan and abducted
by aliens as the result of being hit on the head, which failed to support a claim that he was acting under an
insane delusion that robbing two stores was morally correct, as required to support legal insanity defense.
People v. Severance (App. 3 Dist. 2006) 41 Cal.Rptr.3d 397, 138 Cal.App.4th 305, review denied. Criminal
Law  570(1)

Evidence was sufficient at hearing before superior court, relating to state hospital's recommendation of
outpatient status for insanity acquittee who had pleaded guilty to second degree murder, to establish that
acquittee was no longer dangerous, as required to support his release to outpatient status in locked nursing
facility; persistence of his mental illness was not alone sufficient to deny him outpatient status, and undisputed
evidence indicated that he would not be dangerous if he took his prescribed medicine, that he had never
assaulted anyone and took his medication while in the hospital, and that he was aware that his occasional
delusions were a symptom of his illness and no longer acted upon them. People v. Cross (App. 2 Dist. 2005) 25
Cal.Rptr.3d 186, 127 Cal.App.4th 63, review denied. Mental Health  440

In view of policy of the state respecting detention, commitment and release of persons in insanity proceedings,
opinions of alienists are entitled to great weight. Application of Perkins (App. 1958) 165 Cal.App.2d 73, 331



P.2d 712. Evidence  571(2)

In murder prosecution, testimony of psychiatrists, appointed by the court to examine defendant, established that
defendant was sane and was fully aware of the nature and character of his act. People v. Hill (1943) 22 Cal.2d
863, 141 P.2d 418. Homicide  1210

In murder prosecution, evidence on insanity hearing supported implied finding that defendant's prolonged
habitual drinking did not result in insanity. People v. Coleman (1942) 20 Cal.2d 399, 126 P.2d 349, appeal
dismissed 63 S.Ct. 162, 317 U.S. 596, 87 L.Ed. 487, certiorari denied 64 S.Ct. 66, 320 U.S. 767, 88 L.Ed. 458.
Criminal Law  625.15

Evidence of killing committed some time after deceased had struck defendant on the face sustained conviction
of first degree murder, notwithstanding some evidence concerning defendant's abnormal mental condition.
People v. Smith (1939) 14 Cal.2d 541, 95 P.2d 453. Homicide  1210

In murder prosecution, evidence relating to allegedly provocative newspaper articles, letters, and conversations,
coupled with other evidence and testimony of experts, was insufficient to sustain plea of not guilty by reason of
insanity. People v. French (1939) 12 Cal.2d 720, 87 P.2d 1014. Criminal Law  494; Homicide  1210

Where defendant had been found sane on his plea of not guilty of murder by reason of insanity, evidence that
defendant was an epileptic could not affect judgment of conviction. People v. Tucker (1938) 11 Cal.2d 271, 78
P.2d 1136. Homicide  1210

Evidence sustained conviction for first-degree murder on ground that defendant who was homosexual with
nomadic traits, and who killed a girl while visiting her at her apartment, and who surrendered himself to police
and stated that revenge was reason for commission of homicide, was sane at time of commission of act. People
v. Walter (1936) 7 Cal.2d 438, 60 P.2d 990. Homicide  1210

Evidence warranted finding that defendant was legally responsible when he committed murder while attempting
to rob a bank. People v. Sloper (1926) 198 Cal. 238, 244 P. 362. Homicide  1210

Commitment to an insane asylum is not conclusive evidence of insanity, but is only evidence to be weighed by
the jury, in a criminal prosecution. People v. Prosser (App. 3 Dist. 1922) 56 Cal.App. 454, 205 P. 869. Criminal
Law  570(3)

87.  —  —  Beyond reasonable doubt, sufficiency of evidence, practice and procedure

It is not unconstitutional to require a criminal defendant to establish his insanity beyond a reasonable doubt.
People v. Pacheco (App. 2 Dist. 1968) 66 Cal.Rptr. 142, 258 Cal.App.2d 800. Criminal Law  570(2)

88.  —  —  Preponderance of evidence, sufficiency of evidence, practice and procedure

On issue of defendant's insanity in criminal case, if evidence satisfies jury by preponderance that defendant is
insane it is jury's duty to so find. People v. Keyes (1918) 178 Cal. 794, 175 P. 6. Criminal Law  570(2)

When a person accused of crime relies on the defense of insanity, he is bound to establish it by such a
preponderance of evidence that, if the question were submitted to a jury in a civil case, they would find him
insane. People v. Messersmith (1882) 10 P.C.L.J. 23, 61 Cal. 246. Criminal Law  570(2)

89. Instructions, practice and procedure — In general

Instruction that defense of insanity must be examined carefully lest ingenious counterfeit of insanity furnish
immunity to guilt, though it must be weighed fully, fairly, and justly, was not erroneous. People v. Boggs
(1938) 82 P.2d 368, 12 Cal.2d 27; People v. Young (1934) 35 P.2d 354, 140 Cal.App. 456; People v. Stein
(1913) 137 P. 271, 23 Cal.App. 108; People v. Manoogian (1904) 75 P. 177, 141 Cal. 592; People v. Allender
(1897) 48 P. 1014, 117 Cal. 81.

Jury instruction on consequences of not guilty by reason of insanity verdict should not inform jury of minimum



number of days defendant may be confined. People v. Dennis (App. 3 Dist. 1985) 215 Cal.Rptr. 750, 169
Cal.App.3d 1135, review denied. Criminal Law  790

In appropriate case, where insanity is an issue in criminal prosecution, it is proper to instruct jury that terms
"mental disease or defect" do not include abnormality manifested only by repeated criminal or otherwise
antisocial conduct; whether or not to so instruct will be left in sound discretion of trial court and will depend
upon state of facts presented to that court. People v. Martin (App. 4 Dist. 1981) 170 Cal.Rptr. 840, 114
Cal.App.3d 739. Criminal Law  773(1)

A judgment on conviction will not be reversed on ground that instruction to jury assumed fact, not proved, that
defendant's insanity was not permanent or habitual, in absence of any issue, raised by defendant during trial or
on appeal, in relation to habitual or permanent insanity as distinguished from temporary insanity. People v.
Shuman (App. 3 Dist. 1944) 64 Cal.App.2d 382, 148 P.2d 875. Criminal Law  1172.3

Refusing defendant's instructions tending to give conclusive effect to former adjudications as to his insanity was
not error. People v. Lee (App. 1 Dist. 1930) 108 Cal.App. 609, 291 P. 887. Mental Health  14.1

Instruction, authorizing jury to consider defendant's appearance in passing on insanity, was not erroneous,
where, though he did testify, marks on his face were pointed out in connection with certain evidence. People v.
Flores (App. 1917) 34 Cal.App. 393, 167 P. 413. Criminal Law  814(10)

A cautionary instruction on the defense of insanity, given before accused's requested instructions on the subject
did not nullify the requested instructions. People v. Bundy (1914) 168 Cal. 777, 145 P. 537. Criminal Law 
773(3)

Charge cautioning jury to be careful that no pretended insanity be allowed to shield defendant from ordinary
consequences of his act was not improper. People v. Bumberger (1873) 45 Cal. 650. Criminal Law  773(3)

An instruction by the court to the jury to the effect that, if they should find that defendant was insane at the time
of the alleged shooting, they should declare him not guilty, without regard to the degree of insanity, is too
broad. People v. Best (1870) 39 Cal. 690. Homicide  1502

90.  —  —  Test for insanity, instructions, practice and procedure

Trial court was not required, in instructing jury at sanity phase of capital murder prosecution that term "mental
disease" or "mental defect" did not include an abnormality manifested only by repeated criminal or otherwise
antisocial conduct, to give an additional instruction, sua sponte, to the effect that evidence of more than mere
criminal conduct could, together with evidence of criminal conduct, be considered as proof of a mental disease
or defect; instruction as given was sufficiently clear. People v. Weaver (2001) 111 Cal.Rptr.2d 2, 26 Cal.4th
876, 29 P.3d 103, certiorari denied 122 S.Ct. 1920, 535 U.S. 1058, 152 L.Ed.2d 828. Sentencing And
Punishment  1794

In context of insanity defense, it is appropriate to instruct jury that terms "mental disease" or "mental defect" do
not include abnormality manifested only by repeated criminal or otherwise antisocial conduct. People v.
Superior Court (Williams) (App. 2 Dist. 1991) 284 Cal.Rptr. 601, 233 Cal.App.3d 477, review denied. Criminal
Law  772(4)

Trial court does not err in instructing jury that legal insanity must be by reason of mental disease or defect, even
when there is evidence that defendant suffers from antisocial personality disorder. People v. Superior Court
(Williams) (App. 2 Dist. 1991) 284 Cal.Rptr. 601, 233 Cal.App.3d 477, review denied. Criminal Law 
773(4)

Jury instruction regarding drug induced brain damage which erroneously stated the M'Naghten definition of
legal insanity rather than the substantial capacity definition correctly stated in the remaining instructions was
harmless error, as the proper definition was twice included in the court's instructions and had been explained in
the prosecutor's opening statement, the instruction on drug-induced insanity was supplemental to the basic



instruction defining insanity as applied to defendant at the time of the offenses, and there was no direct
evidence in the record of mental defect or illness. People v. Williams (1988) 245 Cal.Rptr. 336, 44 Cal.3d 883,
751 P.2d 395, modified on denial of rehearing, certiorari denied 109 S.Ct. 249, 488 U.S. 900, 102 L.Ed.2d 237,
habeas corpus denied 817 F.Supp. 1443, affirmed 52 F.3d 1465, certiorari denied 116 S.Ct. 937, 516 U.S. 1124,
133 L.Ed.2d 863, motion to recall mandate denied 83 F.3d 281. Criminal Law  1172.1(4)

In prosecution for robbery, trial court did not commit reversible error in instructing jury on the then applicable
M'Naghten test of insanity rather than the subsequently adopted American Law Institute test of insanity, since
psychiatric evidence indicated that if defendant had a mental illness it was of the type which rendered him
incapable of knowing that he was robbing a bank, and thus, even under the defense evidence, the defendant's
mental illness was not the type to which the change of law was directed. People v. Schneider (App. 2 Dist.
1979) 157 Cal.Rptr. 314, 95 Cal.App.3d 671. Criminal Law  1172.1(4)

In murder prosecution, on trial of plea of not guilty by reason of insanity, jury was properly instructed on the
test of legal insanity. People v. Coleman (1942) 20 Cal.2d 399, 126 P.2d 349, appeal dismissed 63 S.Ct. 162,
317 U.S. 596, 87 L.Ed. 487, certiorari denied 64 S.Ct. 66, 320 U.S. 767, 88 L.Ed. 458. Homicide  1502

Where the defense of insanity is interposed to a charge of murder, it is not error for the trial court to state the
law of insanity fully and with all its special limitations. People v. Donegan (App. 2 Dist. 1939) 32 Cal.App.2d
716, 90 P.2d 856. Homicide  1502

In murder prosecution, instruction on defendant's alleged insanity was not error. People v. Du Bois (App. 2
Dist. 1936) 16 Cal.App.2d 81, 60 P.2d 190. Homicide  1502

Where, in a prosecution for homicide, the jury was fully instructed on the subject of insanity and of defendant's
right to an acquittal in case the jury should find that at the time of the homicide he was insane from any cause
and was unable to distinguish between right and wrong as to the act charged, defendant was not prejudiced by
the court's refusal to charge that if the jury found him insane, they should disregard declarations made by him at
the time of the homicide. People v. Fallon (1906) 149 Cal. 287, 86 P. 689. Criminal Law  1173.2(7)

Defendant requested a charge that if defendant was, at the time of the homicide, "although only momentarily,"
incapable, by reason of mental disease, of appreciating the nature of his act, or incapable of appreciating its
wrongfulness, he must be acquitted.  It was not prejudicial error to modify the instruction by striking out the
quoted words, where the instructions on the subject of insanity fully stated the law on such subject. People v.
Barthleman (1898) 120 Cal. 7, 52 P. 112. Criminal Law  1173.4

Matters of science in regard to insane delusions, and the possibility of one being possessed of a monomania
such as to excuse him from punishment for the commission of crime, are matters of fact; and court should not
instruct that certain beliefs, if existing in defendant's mind, were insane delusions, as matters of law. People v.
Hubert (1897) 119 Cal. 216, 51 P. 329. Criminal Law  740

In a trial for murder, a charge "that the true test of insanity is whether the accused at the time of the commission
of the crime was conscious that he was doing what he ought not to do" is proper. People v. Hobson (1861) 17
Cal. 424. Homicide  1502

91.  —  —  Irresistible impulse, instructions, practice and procedure

Instruction on mental derangement, including statement that irresistible impulse would be defense to murder,
was properly refused. People v. Spraic (App. 2 Dist. 1927) 87 Cal.App. 724, 262 P. 795. Homicide  1503

Where defendant introduced evidence tending to show that he had been controlled by some temporary
aberration of the mind when he shot deceased, it was not error for court to instruct that law did not recognize
plea of irresistible impulse, and that responsibility depended on question whether defendant was conscious of
and knew nature of act committed at time of its commission and that it was wrong. People v. McGann (1924)
194 Cal. 688, 230 P. 169. Homicide  1503



Where the defense in a homicide prosecution claimed "confusional insanity," the characteristics of which were
a state of mind rendering defendant incapable of knowing the nature of his act, or an uncontrollable impulse to
do certain things, it was not error to give an instruction correctly stating the law as to irresistible or
uncontrollable influence. People v. Estes (1922) 188 Cal. 511, 206 P. 52. Homicide  1502; Homicide 
1503

In a prosecution for murder, where defendant made no defense that he did the shooting under the influence of
an irresistible impulse, an instruction relating to irresistible impulse as a defense was not improper in view of
testimony of state's witness that defendant said he "lost his head and lost complete control of himself." People v.
Elder (App. 2 Dist. 1921) 55 Cal.App. 644, 204 P. 29. Homicide  1503

Where, in a prosecution for homicide, defendant relied on actual insanity as a defense, an instruction that
irresistible impulse to do an act known by the perpetrator to be wrong does not relieve him from its legal
consequences was not erroneous as presenting a false issue. People v. Buck (1907) 151 Cal. 667, 91 P. 529.
Homicide  1502; Homicide  1503

92.  —  —  Burden of proof, instructions, practice and procedure

In the sanity phase of a prosecution in which defendant pleaded not guilty by reason of insanity, the trial court
properly instructed the jury that defendant had the burden of proving legal insanity by a preponderance of the
evidence; rule requiring that every element of the offense as well as any fact that is used to increase punishment
be found by a jury beyond a reasonable doubt did not apply, as sanity is not an element of a crime, nor does it
increase the maximum penalty one can receive. People v. Ferris (App. 5 Dist. 2005) 30 Cal.Rptr.3d 426, 130
Cal.App.4th 773, review denied, habeas corpus dismissed in part 2007 WL 499647, reinstated 2007 WL
1302516. Criminal Law  331; Criminal Law  570(2); Jury  34(7)

Instruction at sanity trial which placed on defendant the burden of proving his insanity, but only by
preponderance of evidence, was proper. People v. Rodriguez (App. 2 Dist. 1969) 76 Cal.Rptr. 818, 272
Cal.App.2d 80. Criminal Law  778(7); Criminal Law  782(14)

The appropriate instruction as to who carries burden of proof in insanity stage of trial is that defendant has
burden of proving insanity by preponderance of evidence. People v. Daugherty (1953) 40 Cal.2d 876, 256 P.2d
911, certiorari denied 74 S.Ct. 47, 346 U.S. 827, 98 L.Ed. 352, rehearing denied 74 S.Ct. 120, 346 U.S. 880, 98
L.Ed. 387. Criminal Law  778(7)

Instruction requiring accused to prove defense of insanity by preponderance of the evidence was not erroneous
as misleading the jury to believe that burden of proof was on accused. People v. Busby (App. 3 Dist. 1940) 40
Cal.App.2d 193, 104 P.2d 531. Criminal Law  778(7)

Instruction that defendant has burden of proving defense of insanity by preponderance of evidence was correct
as far as it went, and defendant could not complain thereof, having requested no instruction concerning burden
of proof on whole case. People v. Bradshaw (App. 1 Dist. 1935) 5 Cal.App.2d 528, 43 P.2d 317. Criminal Law

 825(4)

Instruction that generally burden of proof was upon prosecution, but that burden of proving existence of
insanity was on defendant, was not erroneous. People v. Rogers (App. 2 Dist. 1931) 113 Cal.App. 1, 297 P. 643.
Criminal Law  773(2)

In prosecution for embezzlement, defended on ground of insanity, instruction on defendant's burden of proof as
to insanity, was erroneous. People v. Preciado (App. 1916) 31 Cal.App. 519, 160 P. 1090. Criminal Law 
778(7)

A modification of a requested instruction as to the burden of proving the defense of insanity by striking out the
word "merely" at the end thereof was not erroneous, since the word could give no additional force to the
instruction. People v. Ashland (App. 1912) 20 Cal.App. 168, 128 P. 798. Criminal Law  834(3)



An instruction that "the proof as to the defense of insanity is on defendant, and this insanity must be established
by a preponderance of evidence," etc., is not subject to the objection that under it the evidence of insanity must
come from defendant alone, and the jury could disregard the evidence of insanity brought out by the
prosecution. People v. Carantan (App. 1909) 11 Cal.App. 561, 105 P. 768. Criminal Law  778(7)

93.  —  —  Presumptions, instructions, practice and procedure

Instruction that for purposes of issues in guilt trial, jury must assume that defendant was sane at time of criminal
conduct was a correct statement of law. People v. Rodriguez (App. 2 Dist. 1969) 76 Cal.Rptr. 818, 272
Cal.App.2d 80. Criminal Law  778(7)

In prosecution for first-degree murder, instruction to jury that on trial of issue raised by plea of not guilty,
defendant was conclusively presumed to be of sound mind at time of crime was erroneous as telling jury that it
could not consider evidence of defendant's moronity and effect on his mental faculties of many years suffering
from epilepsy in determining his defense of lack of mental capacity to premeditate and deliberate. People v.
Baker (1954) 42 Cal.2d 550, 268 P.2d 705. Criminal Law  778(7)

If under circumstances of a reported current gossip it appeared reasonably necessary for protection of interest of
either defendant or state that trial court should give an instruction that defendant was presumed to be sane, such
decision was within range of trial court's discretion. People v. Agnew (App. 1947) 77 Cal.App.2d 748, 176 P.2d
724. Criminal Law  778(7); Criminal Law  1147

Where jury was repeatedly told that it must be convinced of accused's guilt beyond a reasonable doubt before it
could find him guilty, and that unless it was convinced beyond a reasonable doubt that accused and no other
person committed the homicide charged, jury must find accused not guilty, an instruction that accused was
conclusively presumed to have been sane at time of commission of offense charged was not objectionable on
ground that instruction insinuated that accused committed the crime. People v. Walsh (App. 4 Dist. 1942) 50
Cal.App.2d 164, 122 P.2d 671. Criminal Law  761(12)

Instruction in murder prosecution, wherein defendant tendered dual plea, that defendant was conclusively
presumed sane on issue of not guilty, was harmless error. People v. Coen (1928) 205 Cal. 596, 271 P. 1074.
Criminal Law  1172.2

Instructions as to presumption of continuance of insanity once shown to exist, was properly refused as too
broad. People v. Keyes (1918) 178 Cal. 794, 175 P. 6. Criminal Law  778(7)

Instruction that "it is a presumption of law that an unlawful act was done with an unlawful intent," although
having no proper place in proceeding to determine defendant's sanity, was without prejudice; instruction being a
mere abstract statement. People v. Lawson (1918) 178 Cal. 722, 174 P. 885. Criminal Law  1172.6

On a trial for murder, where the defense is insanity, and no issue is made or suggested as to sanity at the time of
trial, it is proper to instruct that the jury are not to consider whether defendant is insane at present, but are to
consider him as sane; that defendant has presented the issue that at the time of the alleged commission of the
homicide he was insane; and that the burden of proving his insanity at that time rests upon him, because the law
presumes he was sane. People v. McCarthy (1896) 115 Cal. 255, 46 P. 1073. Homicide  1502

In a criminal trial, where insanity is relied on as a defense, it is proper to refuse to instruct the jury that, if the
defendant was insane a short time before the commission of the act, he presumption is that he was insane when
he committed it. People v. Smith (1880) 7 P.C.L.J. 132, 57 Cal. 130. Criminal Law  778(7)

State appellate court's decision, that there was "no possibility" the jury would have understood a presumption of
sanity instruction, given during the guilt phase of a murder trial, to preclude them from considering evidence of
mental disease, defect or disorder when determining whether defendant formed the requisite specific intent, was
not objectively unreasonable, thus precluding habeas relief; defendant did not object to the instruction, both the
prosecutor and defense counsel vigorously debated the issue of whether defendant suffered from any mental
impairment and, if so, whether such impairment affected his ability to form the requisite intent, and there was



no indication in the record that the jury was actually misled or confused by the presumption of sanity
instruction. Stark v. Hickman, N.D.Cal.2003, 2003 WL 22416409, Unreported, reversed and remanded 455
F.3d 1070. Habeas Corpus  498

94.  —  —  Sufficiency of evidence, instructions, practice and procedure

Instruction in prosecution for murder was erroneous for requiring defendant to establish defense of insanity
beyond a reasonable doubt. People v. Miller (1916) 154 P. 468, 171 Cal. 649; People v. Wreden (1881) 59 Cal.
392, 8 P.C.L.J. 191.

In prosecution for murder, instruction as to quantum of evidence necessary to sustain defense of insanity was
proper, though using "must" in stating evidence must be such that if issue were submitted to jury in civil case
they "must" find defendant insane. People v. Keyes (1918) 178 Cal. 794, 175 P. 6. Criminal Law  805(3)

95.  —  —  Error cured by other instructions, practice and procedure

An instruction in insanity stage of murder trial that prosecution's burden of proving sanity beyond reasonable
doubt is met by presumption of sanity and burden of establishing defense of insanity is on defendant to establish
such insanity at time of commission of crime by preponderance of evidence was confusing and should not have
been given, but was not prejudicial error as it was subject to construction placing it in harmony with other
instructions that defendant need only produce a preponderance of evidence. People v. Daugherty (1953) 40
Cal.2d 876, 256 P.2d 911, certiorari denied 74 S.Ct. 47, 346 U.S. 827, 98 L.Ed. 352, rehearing denied 74 S.Ct.
120, 346 U.S. 880, 98 L.Ed. 387. Criminal Law  782(14); Criminal Law  823(10)

In murder prosecution wherein defendant pleaded not guilty by reason of insanity, instruction, on trial of issue
of insanity, that defense of irresistible impulse and moral insanity do not constitute legal defense, was not
prejudicial to defendant in view of evidence and other instructions correctly instructing jury with reference to
defense that defendant was temporarily insane at time of killing. People v. Donegan (App. 2 Dist. 1939) 32
Cal.App.2d 716, 90 P.2d 856. Criminal Law  823(7)

In trial of insanity issue in homicide prosecution, inclusion of statement that "if you are satisfied by
preponderance that defendant is sane or insane," in first part of instruction relating to degree of proof required
with reference to direct and circumstantial evidence, was not error where correct law as to preponderance of
evidence was fully and accurately stated elsewhere. People v. Groves (App. 1935) 9 Cal.App.2d 317, 49 P.2d
888, rehearing denied 9 Cal.App.2d 317, 50 P.2d 813. Criminal Law  823(12)

Instruction that defendant was conclusively presumed sane was not prejudicial, in view of instructions on
separate trial of issue of insanity. People v. Davis (App. 3 Dist. 1928) 94 Cal.App. 192, 270 P. 715. Criminal
Law  823(7)

Instruction that defense of insanity, when "satisfactorily established," must commend itself to sense of justice of
jury, was not reversible error, in view of court's charge. People v. Sloper (1926) 198 Cal. 238, 244 P. 362.
Criminal Law  823(7)

In proceeding to determine sanity of defendant, in instruction that verdict of guilty establishes beyond question
defendant's sanity at time of commission of offense, while inapplicable, was without prejudice, when read with
other instructions bearing on the subject. People v. Lawson (1918) 178 Cal. 722, 174 P. 885. Criminal Law

 822(9)

Accused, defending on the ground of insanity, was not prejudiced by the giving of an instruction which left the
condition of defendant's mind at the time of committing the assault out of consideration, where the court had, in
other portions of the charge, repeatedly told the jury that, if accused was insane in committing the assault, he
was incapable of forming the necessary intent. People v. Burgle (1899) 123 Cal. 303, 55 P. 998. Criminal Law

 822(9)

The judge presiding at a trial for murder, the defense being insanity, instructed the jury that a tendency to



commit suicide does not prove insanity.  Standing alone, this was error; but, as qualified by telling the jury that,
with other facts and circumstances, it was matter for their consideration, it became unobjectionable. People v.
Messersmith (1882) 10 P.C.L.J. 23, 61 Cal. 246. Criminal Law  822(9)

96.  —  —  Invasion of province of jury, instructions, practice and procedure

On a prosecution for murder, the defense did not claim that defendant was insane at the trial, and objected to a
statement by the prosecution that the jury must find that defendant "is insane," in order to acquit.  The court
instructed that the jury should consider all defendant's acts "at the time of, before, and subsequent to the alleged
commission of the offense," but should consider him as sane at the time of the trial.  Such instruction was not
error, as taking from the jury the power to consider the question of his insanity at the time of the trial as bearing
on his sanity at the time the offense was committed. People v. Schmitt (1895) 106 Cal. 48, 39 P. 204. Criminal
Law  763(22)

97.  —  —  Particular crimes, instructions, practice and procedure

Erroneous instruction at sanity phase of capital murder prosecution, precluding jury from considering evidence
produced at guilt phase, was invited by defense counsel's request for that instruction, thus making unnecessary
any inquiry on appeal into whether instruction deprived defendant of his constitutional right to present a
defense. People v. Weaver (2001) 111 Cal.Rptr.2d 2, 26 Cal.4th 876, 29 P.3d 103, certiorari denied 122 S.Ct.
1920, 535 U.S. 1058, 152 L.Ed.2d 828. Criminal Law  1137(3)

In murder prosecution, instruction that it is proper for counsel to argue that, while defendant is conclusively
presumed to be sane to a degree that it would make defendant responsible for his acts, counsel is not precluded
from arguing that defendant may be afflicted with mental disease called insanity but of lesser degree, which
would not produce excuse or defense to criminal charge, was not error. People v. Du Bois (App. 2 Dist. 1936)
16 Cal.App.2d 81, 60 P.2d 190. Homicide  1502

In robbery prosecution, refusing instruction requiring jury to consider on issue of insanity acts of defendant at
time of, before, and since crime was not prejudicial. People v. Fink (App. 2 Dist. 1932) 121 Cal.App. 14, 8 P.2d
493. Criminal Law  1173.2(3)

Where accused did not deny the killing of decedent, and interposed the defense of insanity, and the evidence on
the issue was conflicting, an instruction that, if accused was at the time of the killing insane, the jury should not
find him guilty of murder in the first degree, for, if insane he could not form the willful, deliberate, and malice
aforethought intent which the law requires to constitute murder in the first degree, was, standing alone,
erroneous as leading the jury to believe that, if accused was insane, he would be entitled to an acquittal or
murder in the first degree, but as to the other degree of murder, or manslaughter, insanity would not excuse him.
People v. Kelley (App. 1908) 7 Cal.App. 554, 95 P. 45. Homicide  1502

Where, in a prosecution for homicide, declarations of defendant, made immediately after the shooting, that he
had shot his wife, together with accompanying statements assigning his reasons for so doing, were admitted in
evidence, a request to charge that if the jury were satisfied by a preponderance of the evidence that defendant, at
the time of the fatality, was in such a state of mind that he could not distinguish between right and wrong as to
the act charged, the jury should disregard, as a circumstance tending to convict him, any and all statements
alleged to have been made by him at the time, for the reason that if he was insane he was not responsible and
could not be bound by his statements was properly refused, as ignoring the jury's right to consider defendant's
statements in determining the question of his sanity. People v. Fallon (1906) 149 Cal. 287, 86 P. 689. Homicide

 1502

Where, on a prosecution for assault with intent to commit crime, the only issue was whether defendant was
insane at the time of the commission of the assault, the refusal of an instruction that defendant was presumed to
be a man of good character was not erroneous. People v. Griffith (1905) 146 Cal. 339, 80 P. 68. Criminal Law

 778(9)

An instruction in a prosecution for assault with a deadly weapon that the defense of insanity should be received



with caution, etc., applied with equal force where the defense was that defendant was unconscious of his act,
and was not prejudicial error. People v. Nihell (1904) 144 Cal. 200, 77 P. 916. Criminal Law  773(3)

Where the sole defense in a prosecution for homicide was insanity at the time of the commission of the crime,
and the evidence on the subject of sanity at the time of the homicide was not specifically directed to his
condition at the time of the trial, and no importance was attached to his mental condition at such time, it was not
cause for reversal of a conviction for the court to charge the jury: "You are not to consider whether or not the
defendant is insane at the present time, but you are to consider him as now sane.  A person charged with crime
cannot be legally tried for such crime unless he be sane at the time of the trial.  The defendant has presented the
issue to you that at the very time of the alleged commission of the homicide he was insane.  As I have already
told you, the burden of proving his insanity at that time by a preponderance of the evidence rests upon him,
because the law presumes he was then sane." People v. Zeigler (1904) 142 Cal. 337, 75 P. 1090. Criminal Law

 1172.2

The giving of an instruction in a homicide case that the defense of insanity is one which may be, and sometimes
is, resorted to where the proof of the overt act is so full and complete that any other means of avoiding
conviction seems hopeless, and while the defense is to be weighed fully and justly, and, when satisfactorily
established, is entitled to favorable consideration, it is to be examined with care, lest an ingenious counterfeit of
such mental disorder should furnish protection to guilt, is not erroneous. People v. Donlan (1902) 135 Cal. 489,
67 P. 761. Homicide  1502

Where a defense to a prosecution for embezzlement was insanity at the time of the offense, caused by
long-continued overindulgence in intoxicating liquors, and there was evidence tending to support it, an
instruction that settled insanity, produced by such use of liquor, affected responsibility in the same way as
insanity produced by any other cause, but that it must be settled insanity, and not a mere temporary condition,
was not improper as misleading and inapplicable to the evidence. People v. Findley (1901) 132 Cal. 301, 64 P.
472. Criminal Law  814(10)

On the issue of the insanity of one charged with assault with intent to commit murder, testimony was received
to show that the prosecuting witness had oppressed accused to such a degree in financial transactions as to drive
him to insanity.  The jury was instructed that this testimony was admitted solely on the question of insanity, and
was irrelevant for any other purposes, and then charged that, where a man pleads insanity, his testimony is
heard, his acts are considered, his conduct on the stand observed, and he is not checked in testifying because
one of the purposes is to ascertain whether he is sane or not, but, if the jury should "conclude that he is a sane
man, those things drop out of the case."  The instruction was not erroneous as directing the jury to disregard
accused's testimony entirely if they found him sane, the words "those things" referring solely to the evidence
admitted on the issue of insanity. People v. Burgle (1899) 123 Cal. 303, 55 P. 998. Homicide  1502

Where, to prove defendant's insanity, evidence of her account of the homicide is admitted, it is proper to
instruct that such evidence can only be considered as bearing on defendant's mental condition. People v.
Worthington (1894) 105 Cal. 166, 38 P. 689. Criminal Law  783(1)

Instruction that if defendant was not insane at time of shooting he should be found guilty as charged in
indictment was not erroneous in view of admission in respect to defense of insanity. People v. Hobson (1861)
17 Cal. 424. Homicide  1502

98.  —  —  Instructions after submission of case, instructions, practice and procedure

In prosecution for committing lewd and lascivious acts upon the body of a four year old girl, where court called
jury back and asked foreman why jury had not reached a verdict and foreman answered that some jurors were
concerned with problem of defendant's insanity, reinstruction of jury that they were only to try the case, not the
question of defendant's insanity, was not objectionable as direction to return verdict of guilty. People v. Smith
(App. 1950) 100 Cal.App.2d 162, 223 P.2d 82. Criminal Law  865(2)

In a prosecution for robbery defendant pleaded insanity, and there was evidence to support such defense.  After



retiring, the jury returned for further instruction, and in response to questions propounded the court erroneously
stated that the law of the state did not recognize transitory mania or temporary insanity, and repeated such
statement in a formal instruction, which was then re-read to the jury.  Such error was prejudicial, and was not
cured by other instructions on the subject, which, standing alone, were free from error. People v. Ford (1902)
138 Cal. 140, 70 P. 1075. Criminal Law  823(7)

99. Sentencing and punishment, practice and procedure

A defendant who is found not guilty by reason of insanity as to some crimes and convicted of others and who
has not fully regained his sanity at the time of sentencing must be confined in a state mental hospital, rather
than immediately being committed to the Department of Corrections and Rehabilitation, until his sanity is
restored. People v. Chavez (App. 2 Dist. 2008) 73 Cal.Rptr.3d 189, 160 Cal.App.4th 882. Mental Health 
439.1

Commitment to a state hospital of a person found not guilty by reason of insanity is in lieu of criminal
punishment, and is for purposes of treatment rather than punishment. People v. Chavez (App. 2 Dist. 2008) 73
Cal.Rptr.3d 189, 160 Cal.App.4th 882. Mental Health  439.1

For a person found not guilty by reason of insanity, commitment to a state hospital is mandatory; the statute
allows no discretion to sentence the person to prison. People v. Chavez (App. 2 Dist. 2008) 73 Cal.Rptr.3d 189,
160 Cal.App.4th 882. Mental Health  439.1

A state prison term, and a state hospital commitment for an acquittal by reason of insanity, cannot run
concurrently or consecutively to one another. People v. Chavez (App. 2 Dist. 2008) 73 Cal.Rptr.3d 189, 160
Cal.App.4th 882. Mental Health  439.1

100. Review, practice and procedure — In general

On review of the trial judge's directed verdict of sanity at the close of a jury trial on defendant's insanity
defense, the Court of Appeal would apply a de novo standard of review, reviewing the record anew,
disregarding conflicting evidence and giving to defendant's evidence all value to which it was legally entitled,
to look for substantial evidence from which the jury could reasonably have found that defendant was not sane
when he committed the charged crimes. People v. Severance (App. 3 Dist. 2006) 41 Cal.Rptr.3d 397, 138
Cal.App.4th 305, review denied. Criminal Law  1139; Criminal Law  1144.13(7); Criminal Law 
1159.5

Decisions related to release or transfer of patients committed under Penal Code section providing for
commitment of criminal defendant to state hospital or other treatment facility, are to be reviewed under abuse of
discretion standard. People v. Michael W.(App. 1 Dist. 1995) 38 Cal.Rptr.2d 556, 32 Cal.App.4th 1111. Mental
Health  440

Trial court did not err in informing jury of dual plea of "not guilty" and "not guilty by reason of insanity" at
same time, prior to trial. People v. Guillebeau (App. 1 Dist. 1980) 166 Cal.Rptr. 45, 107 Cal.App.3d 531.
Criminal Law  286.5(1); Criminal Law  300

Where defendant was found insane at time of one offense but sane at time of remaining offenses, and on appeal
the court of appeals determined that findings made at time of sentencing did not comply with duties of a trial
court under this section where a verdict of not guilty by reason of insanity has been returned discussed
possibility of trial court conducting a hearing pursuant to this section and remanded case for "a proper
disposition" of count charging former offense, trial court's subsequent dismissal of that count was not only
proper within meaning of the court of appeal's mandate, but was a disposition consistent with good public
policy. People v. Cleveland (App. 2 Dist. 1974) 112 Cal.Rptr. 508, 37 Cal.App.3d 547. Criminal Law 
1191

Whether witnesses testifying to opinions as to the sanity of accused were intimate acquaintances so as to qualify
them was for the determination of the trial court in the exercise of discretion, which could not be interfered with



on appeal, in the absence of abuse. People v. McCarthy (1896) 115 Cal. 255, 46 P. 1073. Criminal Law 
1153.12(2)

101.  —  —  Appealable orders, review, practice and procedure

Trial court's denial of grounds pass to state mental patient confined under penal statute is appealable as an order
affecting patient's substantial rights, as it is a request to alter conditions of confinement under penal statute, and
denying patient grounds privileges affects his ability to move about grounds and attend educational classes, and
is also integral part of eventual showing of restoration to sanity. People v. Michael W.(App. 1 Dist. 1995) 38
Cal.Rptr.2d 556, 32 Cal.App.4th 1111. Mental Health  439.1

Order committing defendant who had been found not guilty by reason of insanity, but not recovered, was
appealable. People v. Vanley (App. 2 Dist. 1974) 116 Cal.Rptr. 446, 41 Cal.App.3d 846. Criminal Law 
1023(12)

An order, entered in a criminal prosecution in which defendant prevailed on issues raised by his sole plea of
"not guilty by reason of insanity", directing defendant to be committed to state hospital for insane, was not an
"appealable order". People v. Scarborough (App. 2 Dist. 1942) 52 Cal.App.2d 210, 125 P.2d 893. Criminal Law

 1023(12)

An order remanding a person to the state hospital for the insane after hearing upon an application for the
restoration of sanity is not appealable but the remedy is by habeas corpus. In re Williams (App. 3 Dist. 1939) 30
Cal.App.2d 733, 87 P.2d 379. Criminal Law  1012

Order directing defendant's confinement in state hospital was not appealable; remedy being by habeas corpus.
People v. Lee (App. 1 Dist. 1929) 97 Cal.App. 321, 275 P. 815. Criminal Law  1023(11)

102.  —  —  Preservation of issues, review, practice and procedure

Defendant did not forfeit his claims, for purposes of appeal, that the trial court denied him his constitutional and
statutory rights to due process and a jury trial by directing a verdict of sanity at the close of jury trial on his
insanity defense, even though defendant did not raise these claims in the trial court, as any objection would
have been futile, given a binding decision of the appellate court expressly authorizing such procedure. People v.
Severance (App. 3 Dist. 2006) 41 Cal.Rptr.3d 397, 138 Cal.App.4th 305, review denied. Criminal Law 
1035(1); Criminal Law  1035(10)

103.  —  —  Coram nobis, review, practice and procedure

Petition for writ of error coram nobis on ground that petitioner was insane at time of felony prosecution against
him was properly denied, where question of petitioner's sanity had been raised at trial and petitioner had at that
time withdrawn plea of not guilty by reason of insanity. People v. Walton (App. 2 Dist. 1935) 10 Cal.App.2d
413, 51 P.2d 1117. Criminal Law  1431

104.  —  —  Findings, review, practice and procedure

Jury's finding, supported by sufficient evidence, that defendant was sane when he committed offense charged,
will not be disturbed on appeal. People v. Young (1934) 35 P.2d 354, 140 Cal.App. 456; People v. Johnson, 2
P.2d 216, 115 Cal.App. 704; People v. Braswell (1930) 284 P. 709, 103 Cal.App. 399; People v. Keyes (1918)
175 P. 6, 178 Cal. 794; People v. Preciado (1916) 160 P. 1090, 31 Cal.App. 519; People v. Loomis (1915) 149
P. 581, 170 Cal. 347.

Inquiry of court of appeal upon fact issue whether evidence so conclusively proved defendant's diminished
mental capacity and lack of capacity for malice required for murder that court of appeal should reduce crime
from second-degree murder to manslaughter was limited, as in other factual issues, to determination whether
there was substantial evidence in record to support trial court's judgment, and, therefore, contention would be
rejected by court of appeal where evidence sustained trial court's implied finding that defendant was sane and
had mental capacity to entertain the requisite malice. People v. Custer (App. 2 Dist. 1968) 67 Cal.Rptr. 39, 260



Cal.App.2d 234. Criminal Law  260.11(5)

Question before court at sanity hearing was whether defendant was mentally deranged to such an extent as to be
incapable of appreciating his situation and making any legal defense that he might have, and a finding that
defendant was able to cooperate with his attorney in preparation of his defense was erroneous. People v. Castro
(App. 2 Dist. 1960) 5 Cal.Rptr. 906, 182 Cal.App.2d 255. Criminal Law  625.20

Jury finding that defendant was sane at time of commission of robbery was binding on district court of appeal,
although evidence of insanity was very convincing. People v. Babcock (App. 3 Dist. 1943) 57 Cal.App.2d 54,
134 P.2d 54. Criminal Law  1159.5

Appellate court cannot weigh conflicting evidence as to accused's sanity. People v. Carskaddon (App. 1932)
123 Cal.App. 177, 11 P.2d 38. Criminal Law  1159.5

Upon a defense of insanity, where the evidence of the expert witnesses was conflicting, the finding of the jury
as to the sanity or insanity of the defendant is conclusive. People v. Larrabee (1896) 115 Cal. 158, 46 P. 922.
Criminal Law  1159.5

Whether the opinions of nonexpert witnesses as to the sanity of defendant are based on sufficient observation is
for the trial court to determine, and its decision will not be questioned on appeal. People ex rel. Clough v. Levy
(1887) 71 Cal. 618, 12 P. 791. Criminal Law  1153.12(2)

105.  —  —  Harmless error, review, practice and procedure

Any error, at sanity phase of capital murder prosecution in admission of testimony by prosecutor's investigator
that she initially had difficulty in serving subpoena on defendant's mother was harmless; investigator's
testimony was brief and factual and gave no hint that mother's expected testimony would be damaging to
defendant's insanity claim. People v. Weaver (2001) 111 Cal.Rptr.2d 2, 26 Cal.4th 876, 29 P.3d 103, certiorari
denied 122 S.Ct. 1920, 535 U.S. 1058, 152 L.Ed.2d 828. Criminal Law  1166(12)

Defendant pleading not guilty and not guilty by reason of insanity to murder charge and adjudged guilty of
manslaughter was not prejudiced by exclusion of evidence of his mental condition. People v. O'Connor (App. 2
Dist. 1961) 11 Cal.Rptr. 172, 189 Cal.App.2d 295. Criminal Law  1170(5)

In prosecution for assault with deadly weapon, defendant, who pleaded not guilty by reason of insanity, was not
prejudiced by the admission of unverified reports of doctors who stated therein that defendant was insane at the
time of the commission of the alleged assault. People v. McCoy (App. 2 Dist. 1953) 115 Cal.App.2d 565, 252
P.2d 371. Criminal Law  1169.1(10)

Where sole question was whether defendant was sane, action of trial court in questioning defendant's experts
was not prejudicial to defendant. People v. Grebe (App. 1951) 105 Cal.App.2d 27, 232 P.2d 564.

In murder prosecution of accused who waived jury trial, wherein defense was insanity, refusal to permit witness
to express opinion as to accused's sanity, at time of commission of homicides with which accused was charged,
was not prejudicial where subsequently district attorney stated he had no objection to witness giving opinion on
accused's sanity at last occasion when witness saw accused and on cross-examination the witness declared that
he had always found accused perfectly normal and sane. People v. Aranda (1938) 12 Cal.2d 307, 83 P.2d 928.
Criminal Law  1169.9

In prosecution for murder, exclusion of opinions of deponents, who had not seen defendant for some time prior
to homicide respecting defendant's sanity, offered during course of trial of sanity issue, was not prejudicial
error, particularly where contents of depositions relating to deponents' recollection of defendant's conduct were
admitted and the opinions of the deponents actually did appear in some manner. People v. Boggs (1938) 12
Cal.2d 27, 82 P.2d 368. Criminal Law  1170(3)

Instruction, in sanity hearing, that verdict concurred in by nine members was sufficient, if erroneous, was not
prejudicial, where verdict was concurred in by all 12 jurors. People v. Chamberlain (1936) 7 Cal.2d 257, 60



P.2d 299. Criminal Law  1172.8

In murder prosecution, exclusion of evidence of insanity was not prejudicial, where insanity was separately
tried and conviction was for second degree murder only. People v. Davis (App. 3 Dist. 1928) 94 Cal.App. 192,
270 P. 715. Criminal Law  1170(1); Criminal Law  1170(5)

Accused was not prejudiced by refusal to instruct that certificate of discharge from hospital for insane was void,
where, in view of the whole testimony, the jury must have regarded it simply as superintendent's opinion of
mental condition of the accused. People v. Prosser (App. 3 Dist. 1922) 56 Cal.App. 454, 205 P. 869. Criminal
Law  1173.2(3)

Where, in a criminal prosecution of a convict for assault with a deadly weapon, the defense was insanity, and
defendant's counsel was allowed full latitude in showing conversations between defendant and others,
sustaining an objection to a question to a witness who testified to many conversations as to one conversation,
which was not shown or claimed to be important, is not prejudicial error. People v. Oppenheimer (1909) 156
Cal. 733, 106 P. 74. Criminal Law  1169.12

106.  —  —  Prejudicial error, review, practice and procedure

Failure to adopt American law institute test as standard of mental incapacity was not reversible per se, and
where test had been adopted subsequent to jury trial, it was function of reviewing court to examine record and
determine whether error was prejudicial under Const. Art. 6, § 13, i.e., whether it was reasonably probable that
result more favorable to defendant would have been reached in absence of the error. People v. Phillips (App. 5
Dist. 1979) 153 Cal.Rptr. 359, 90 Cal.App.3d 356. Criminal Law  1134.40; Criminal Law  1186.1

Closing argument of prosecution, at trial of insanity issue, which urged jurors to decide improper question
whether defendant should be imprisoned or hospitalized and which misstated applicable law by telling jury that
after defendant's commitment to state hospital he could be released by determination of hospital staff whereas a
judicial hearing was required, was prejudicial misconduct. People v. Sorenson (App. 3 Dist. 1964) 41 Cal.Rptr.
657, 231 Cal.App.2d 88. Criminal Law  2087

Argument of district attorney that a verdict of not guilty by reason of insanity would in effect free the
defendant, who would then be "snubbing his nose at the court, the jury and the police department," constituted
misconduct calling for prompt and vigorous action on part of court, and court's failure to instruct jury to
disregard such remarks, and to give requested instruction covering substance of statute relating to processing of
defendant after a finding that he was insane at time offense was committed, was prejudicial error. People v.
Castro (App. 2 Dist. 1960) 5 Cal.Rptr. 906, 182 Cal.App.2d 255. Criminal Law  2150; Criminal Law 
1171.1(6)

In prosecution for murder, district attorney's argument to the jury during insanity phase of trial to effect that
defendant would walk free and clear of charge if he were found not guilty by reason of insanity was a
misstatement of the law which was prejudicial to defendant where no instruction was given as to the true effect
of a verdict of insanity notwithstanding that trial court admonished the jury to disregard the comment. People v.
Johnson (App. 1 Dist. 1960) 3 Cal.Rptr. 28, 178 Cal.App.2d 360. Criminal Law  2086; Criminal Law 
1186.4(7)

Exclusion of evidence tending to show mental incapacity, not amounting to insanity, of defendant charged with
robbery and offer to assist jury in determining weight to be attached to voluntary confession, was reversible
error, though defendant had also pleaded not guilty by reason of insanity, in addition to plea of not guilty.
People v. Boyington (App. 2 Dist. 1935) 3 Cal.App.2d 655, 39 P.2d 867. Criminal Law  525

107.  —  —  Remand, review, practice and procedure

Upon finding that defendant who was insane at time of offense had recovered her sanity, trial court should
remand defendant to custody of sheriff for determination of sanity in proceedings of involuntary civil



commitment. People v. Kelly (1973) 111 Cal.Rptr. 171, 10 Cal.3d 565, 516 P.2d 875. Mental Health  439.1

Robbery and burglary prosecution would be remanded where no disposition was ever made of defendant's
insanity plea. People v. Lyons (App. 4 Dist. 1971) 96 Cal.Rptr. 76, 18 Cal.App.3d 760. Criminal Law 
1181.5(4)

Where defendant's plea of "not guilty by reason of insanity" remained undisposed of, judgment of conviction
was prematurely entered; and, accordingly, reviewing court would have to reverse judgment and remand case
for trial upon that issue; and if, on remand, defendant was found sane, court would have to resentence him as
provided by law. People v. Leon (App. 1958) 163 Cal.App.2d 791, 329 P.2d 996. Criminal Law  1189;
Criminal Law  1192

108.  —  —  Standard of proof, review, practice and procedure

The substantial evidence test applies to appellate review of a sanity determination for a criminal defendant.
People v. Chavez (App. 2 Dist. 2008) 73 Cal.Rptr.3d 189, 160 Cal.App.4th 882. Criminal Law  1159.5

109. Habeas corpus, practice and procedure

In view of habeas petitioner's behavior and demeanor at trial and absence of medical or other evidence
reflecting inability on his part to comprehend nature of proceedings against him or to cooperate with counsel in
his defense trial court did not err in failing to hold hearings sua sponte on defendant's mental competency to
stand trial. Bassett v. McCarthy, C.A.9 (Cal.)1977, 549 F.2d 616, certiorari denied 98 S.Ct. 158, 434 U.S. 849,
54 L.Ed.2d 117. Criminal Law  625.10(4)

Habeas corpus petitioners, who challenged constitutionality of procedures for commitment to and release from
state hospital of defendants found to lack sufficient mental competence to stand trial, were not entitled to
immediate release from confinement, absent allegation that petitioners were competent to stand trial or that no
substantial likelihood existed that they would soon recover their competence. In re Davis (1973) 106 Cal.Rptr.
178, 8 Cal.3d 798, 505 P.2d 1018, certiorari denied 94 S.Ct. 87, 414 U.S. 870, 38 L.Ed.2d 88. Habeas Corpus

 797

In view of reports of psychiatrist and medical program consultant that grounds privileges would be
psychologically strengthening to patient and that patient had to have graduated privileges including grounds
privileges in order to recover, revocation of grounds privileges for patient who was confined in state hospital by
reason of being adjudged not guilty of murder by reason of insanity was proper subject for habeas corpus
application against director of state hospital to have restrictions on grounds privileges removed. In re Cirino
(App. 1 Dist. 1972) 105 Cal.Rptr. 194, 28 Cal.App.3d 1009. Habeas Corpus  538

Where petitioner was committed to state hospital under this section, but one year had not expired, petitioner
was not entitled to release on writ of habeas corpus on ground of present sanity. In re Merwin (1930) 209 Cal.
786, 288 P. 774.

One acquitted of murder by reason of insanity cannot in habeas corpus proceeding show recovery of sanity
where year had not elapsed since commitment to hospital. In re Slayback (1930) 209 Cal. 480, 288 P. 769.
Mental Health  440

"Here the attack, which is made after an appeal has been determined, is directed solely to matters of procedure
in the course of a trial of which the court is conceded to have had full jurisdiction.  If, therefore, we should find
that the trial court had erroneously submitted the question of petitioner's sanity to the same jury at a separate
hearing, or had erroneously denied him the right to produce evidence of insanity during the right hearing, these
could be nothing more than error committed within the jurisdiction of the court.  As such they are not available
to petitioner on habeas corpus." Ex parte Smith (1911) 161 Cal. 208, 118 P. 710.

In the case of In re Ryley (App. 1 Dist. 1930) 108 Cal.App. 544, 291 P. 847, the court said:

State appellate court's decision, that the failure to give a specific instruction on antecedent threats in a murder



prosecution was harmless error, was not objectively unreasonable, thus precluding habeas relief; instructions
directed the jury to consider the facts known to defendant at the time of the killing, and no instruction suggested
that the jury was not to consider the evidence of antecedent threats made by the victim; moreover, of the four
shots defendant fired into the victim, the final two shots fired into the victim's back were admittedly not
justifiable under a self-defense theory, and there was no evidence that the first two shots alone caused the
victim's death. Stark v. Hickman, N.D.Cal.2003, 2003 WL 22416409, Unreported, reversed and remanded 455
F.3d 1070. Habeas Corpus  498

§ 1026.1. Release; grounds 

     •     Historical Notes     •     Research References     •     Notes of Decisions

A person committed to a state hospital or other treatment facility under the provisions of Section 1026 shall be
released from the state hospital or other treatment facility only under one or more of the following
circumstances:

(a) Pursuant to the provisions of Section 1026.2.

(b) Upon expiration of the maximum term of commitment as provided in subdivision (a) of Section 1026.5,
except as such term may be extended under the provisions of subdivision (b) of Section 1026.5.

(c) As otherwise expressly provided in Title 15 (commencing with Section 1600) of Part 2.

CREDIT(S)
(Added by Stats.1980, c. 547, p. 1506, § 3.  Amended by Stats.1984, c. 1488, § 2.)

Historical Notes

Historical And Statutory Notes

2008 Main Volume
The 1984 amendment made nonsubstantive grammatical changes; inserted in the introductory paragraph

"from the state hospital or other treatment facility"; added, to the end of the introductory paragraph,
"under one or more of the following circumstances"; and rewrote subd.(a), which had read:

"Upon determination that sanity has been restored, as provided in Section 1026.2; or".
Applicability of Stats.1984, c. 1488, see Historical and Statutory Notes under Penal Code § 1026.
Former § 1026.1, added by Stats.1975, c. 1274, p. 3391, § 3, amended by Stats.1977, c. 691, p. 2223, §

1.5; Stats.1978, c. 1291, p. 4224, § 2, which provided for outpatient treatment, release, and transfer
to inpatient status, was repealed by Stats.1980, c. 547, p. 1506, § 2.  See generally, Penal Code§
1600 et seq.

Research References

Cross References

Criminal procedure, outpatient status for mentally disordered and developmentally disabled
offenders, outpatients under former law, see Penal Code § 1614.

Disposition of mentally disordered prisoners upon discharge, see Penal Code§ 2960 et seq.
Lanterman-Petris-Short Act, see Welfare and Institutions Code § 5000 et seq.

Law Review And Journal Commentaries

Distinguishing the wicked from the mentally ill.  William Bennett Turner and Beverly Ornstein, 3



Cal.Law. 41 (1983).
2008 Main Volume

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §2974
Cal Jur 3d Crim L §§3282, 3725
Liability of governmental officer or entity for failure to warn or notify of release of potentially

dangerous individual from custody.  12 ALR4th 722.

Notes Of Decisions

Construction and application 1

1. Construction and application

A defendant found not guilty by reason of insanity may be released from a state hospital upon either (1) the
restoration of sanity; (2) expiration of the maximum term of commitment, which means the longest term of
imprisonment which could have been imposed for the offense or offenses of which the person was convicted; or
(3) approval of outpatient status. People v. Dobson (App. 5 Dist. 2008) 75 Cal.Rptr.3d 238, 161 Cal.App.4th
1422, review denied. Mental Health  440

Person committed to state hospital upon finding that person was not guilty of crime by reason of insanity may
be released from hospital upon restoration of sanity, expiration of maximum term of commitment, or approval
of outpatient status. People v. Sword (App. 4 Dist. 1994) 34 Cal.Rptr.2d 810, 29 Cal.App.4th 614, rehearing
denied, review denied, certiorari denied 115 S.Ct. 1977, 514 U.S. 1117, 131 L.Ed.2d 865. Mental Health 
440

Events at guilt phase of trial clearly affect substantial rights of a defendant found not guilty by reason of
insanity, since a valid guilt determination is a prerequisite to any not guilty by reason of insanity commitment,
and one cannot be institutionally confined for longer than the maximum term of commitment provided for the
underlying offenses. People v. Somerset (App. 1 Dist. 1984) 206 Cal.Rptr. 248, 159 Cal.App.3d 1124. Mental
Health  439.1

§ 1026.2. Restoration to sanity; application for release of person who has been committed to state hospital
or other treatment facility; requisites for and conduct of hearing; conditional release program and
placement 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) An application for the release of a person who has been committed to a state hospital or other treatment
facility, as provided in Section 1026, upon the ground that sanity has been restored, may be made to the
superior court of the county from which the commitment was made, either by the person, or by the medical
director of the state hospital or other treatment facility to which the person is committed or by the community
program director where the person is on outpatient status under Title 15 (commencing with Section 1600).  The
court shall give notice of the hearing date to the prosecuting attorney, the community program director or a
designee, and the medical director or person in charge of the facility providing treatment to the committed
person at least 15 judicial days in advance of the hearing date.

(b) Pending the hearing, the medical director or person in charge of the facility in which the person is confined
shall prepare a summary of the person's programs of treatment and shall forward the summary to the community
program director or a designee and to the court.  The community program director or a designee shall review
the summary and shall designate a facility within a reasonable distance from the court in which the person may



be detained pending the hearing on the application for release.  The facility so designated shall continue the
program of treatment, shall provide adequate security, and shall, to the greatest extent possible, minimize
interference with the person's program of treatment.

(c) A designated facility need not be approved for 72-hour treatment and evaluation pursuant to the
Lanterman-Petris-Short Act (Part 1 (commencing with Section 5000) of Division 5 of the Welfare and
Institutions Code).  However, a county jail may not be designated unless the services specified in subdivision
(b) are provided and accommodations are provided which ensure both the safety of the person and the safety of
the general population of the jail.  If there is evidence that the treatment program is not being complied with or
accommodations have not been provided which ensure both the safety of the committed person and the safety of
the general population of the jail, the court shall order the person transferred to an appropriate facility or make
any other appropriate order, including continuance of the proceedings.

(d) No hearing upon the application shall be allowed until the person committed has been confined or placed on
outpatient status for a period of not less than 180 days from the date of the order of commitment.

(e) The court shall hold a hearing to determine whether the person applying for restoration of sanity would be a
danger to the health and safety of others, due to mental defect, disease, or disorder, if under supervision and
treatment in the community.  If the court at the hearing determines the applicant will not be a danger to the
health and safety of others, due to mental defect, disease, or disorder, while under supervision and treatment in
the community, the court shall order the applicant placed with an appropriate forensic conditional release
program for one year.  All or a substantial portion of the program shall include outpatient supervision and
treatment.  The court shall retain jurisdiction.  The court at the end of the one year, shall have a trial to
determine if sanity has been restored, which means the applicant is no longer a danger to the health and safety
of others, due to mental defect, disease, or disorder.  The court shall not determine whether the applicant has
been restored to sanity until the applicant has completed the one year in the appropriate forensic conditional
release program, unless the community program director sooner makes a recommendation for restoration of
sanity and unconditional release as described in subdivision (h).  The court shall notify the persons required to
be notified in subdivision (a) of the hearing date.

(f) If the applicant is on parole or outpatient status and has been on it for one year or longer, then it is deemed
that the applicant has completed the required one year in an appropriate forensic conditional release program
and the court shall, if all other applicable provisions of law have been met, hold the trial on restoration of sanity
as provided for in this section.

(g) Before placing an applicant in an appropriate forensic conditional release program, the community program
director shall submit to the court a written recommendation as to what forensic conditional release program is
the most appropriate for supervising and treating the applicant.  If the court does not accept the community
program director's recommendation, the court shall specify the reason or reasons for its order on the court
record. Sections 1605 to 1610, inclusive, shall be applicable to the person placed in the forensic conditional
release program unless otherwise ordered by the court.

(h) If the court determines that the person should be transferred to an appropriate forensic conditional release
program, the community program director or a designee shall make the necessary placement arrangements, and,
within 21 days after receiving notice of the court finding, the person shall be placed in the community in
accordance with the treatment and supervision plan, unless good cause for not doing so is made known to the
court.

During the one year of supervision and treatment, if the community program director is of the opinion that the
person is no longer a danger to the health and safety of others due to a mental defect, disease, or disorder, the
community program director shall submit a report of his or her opinion and recommendations to the committing
court, the prosecuting attorney, and the attorney for the person.  The court shall then set and hold a trial to
determine whether restoration of sanity and unconditional release should be granted.  The trial shall be
conducted in the same manner as is required at the end of one full year of supervision and treatment.



(i) If at the trial for restoration of sanity the court rules adversely to the applicant, the court may place the
applicant on outpatient status, pursuant to Title 15 (commencing with Section 1600) of Part 2, unless the
applicant does not meet all of the requirements of Section 1603.

(j) If the court denies the application to place the person in an appropriate forensic conditional release program
or if restoration of sanity is denied, no new application may be filed by the person until one year has elapsed
from the date of the denial.

(k) In any hearing authorized by this section, the applicant shall have the burden of proof by a preponderance of
the evidence.

(l) If the application for the release is not made by the medical director of the state hospital or other treatment
facility to which the person is committed or by the community program director where the person is on
outpatient status under Title 15 (commencing with Section 1600), no action on the application shall be taken by
the court without first obtaining the written recommendation of the medical director of the state hospital or
other treatment facility or of the community program director where the person is on outpatient status under
Title 15 (commencing with Section 1600).

(m) This subdivision shall apply only to persons who, at the time of the petition or recommendation for
restoration of sanity, are subject to a term of imprisonment with prison time remaining to serve or are subject to
the imposition of a previously stayed sentence to a term of imprisonment.  Any person to whom this subdivision
applies who petitions or is recommended for restoration of sanity may not be placed in a forensic conditional
release program for one year, and a finding of restoration of sanity may be made without the person being in a
forensic conditional release program for one year.  If a finding of restoration of sanity is made, the person shall
be transferred to the custody of the California Department of Corrections to serve the term of imprisonment
remaining or shall be transferred to the appropriate court for imposition of the sentence that is pending,
whichever is applicable.

CREDIT(S)
(Formerly § 1026a, added by Stats.1927, c. 676, p. 1148, § 1.  Amended by Stats.1935, c. 318, p. 1076, § 2;
Stats.1957, c. 1766, p. 3160, § 1; Stats.1974, c. 1423, p. 3126, § 2; Stats.1975, c. 1274, p. 3391, § 2.
Renumbered § 1026.2 and amended by Stats.1979, c. 1114, p. 4050, § 2, eff. Sept. 28, 1979.  Amended by
Stats.1980, c. 547, p. 1506, § 4; Stats.1982, c. 930, p. 3384, § 1; Stats.1984, c. 1416, § 1; Stats.1984, c. 1488, §
3.5; Stats.1985, c. 1232, § 2, eff. Sept. 30, 1985; Stats.1985, c. 1232, § 3, eff. Sept. 30, 1985, operative Jan. 1,
1989; Stats.1986, c. 549, § 1; Stats.1987, c. 1343, § 1; Stats.1987, c. 1343, § 2, operative Jan. 1, 1994;
Stats.1991, c. 183 (A.B.1014), § 1; Stats.1993, c. 1141 (S.B.476), § 2; Stats.1993, c. 1141 (S.B.476), § 1,
operative Jan. 1, 1995; Stats.1994, c. 1086 (S.B.1487), § 2; Stats.2003, c. 230 (A.B.1762), § 43, eff. Aug. 11,
2003.)

Historical Notes

Historical And Statutory Notes

2008 Main Volume
As added in 1927, the section read:
"A person who has been committed to a state hospital, as provided in section 1026, may apply to the

superior court of the county in which he is confined or of the county from which he was sentenced,
to be released on the ground that his sanity has been restored.  No hearing upon such application
shall be allowed a person until he shall have been confined for a period of not less than one year
from the date of the order of commitment, and if the finding of the court be adverse to him upon
such, or any subsequent, application for release, on the ground that his sanity has not been restored,
he shall not be permitted to file a further application until one year has elapsed from the date of
hearing upon his last preceding application.  In any hearing authorized by this section the burden of



proving that his sanity has been restored shall be upon the person applying for such hearing."
The 1935 amendment (see note containing text as added in 1927, ante) rewrote the first sentence to read:

"An application for the release of a person who has been committed to a State hospital, as provided
in section 1026, upon the ground that his sanity has been restored, may be made to the superior court
of the county in which he is confined or of the county from which he was committed, either by such
person or by the superintendent of the hospital in which the said person is confined."; substituted
"until the person committed" for "a person until he" in the second sentence; divided the second
sentence into the second and third sentences by deleting "and" following "order of commitment," in
the second sentence; substituted "releasing such person upon his" for "him upon such, or any
subsequent" in the third sentence (formerly the second sentence); and substituted "applicant" for
"person applying for such hearing" at the end of the fourth sentence (formerly the third sentence).

The 1957 amendment (see note containing text as added in 1927, ante) substituted "90 days" for "one
year" in the second sentence.

The 1974 amendment added a final sentence (later deleted; see 1975 amendment note), which had read:
"In the event that such hearing is held in the county in which the defendant is confined, all
documents requested by the court in the county of confinement shall be forwarded from the county
of commitment to such court."

The 1975 amendment (see text in 1935 amendment note, ante) inserted "or other facility" following "a
state hospital" and substituted "from which he was committed, either by such person or by the
superintendent of the state hospital or other facility in which the said person is confined" for "in
which he is confined or of the county from which he was committed, either by such person or by the
superintendent of the hospital in which the said person is confined" in the first sentence; inserted a
second sentence (subsequently deleted; see 1984 amendment notes), which had read: "The person or
the superintendent in charge of the state hospital or other facility shall transmit a copy of the
application to the county mental health director or his designee."; inserted "or placed on outpatient
treatment" following "have been confined" in the third sentence (formerly the second sentence; see
note containing text as added in 1927, ante); and deleted the final sentence (see 1974 amendment
note).

The 1979 amendment renumbered the section without changing the text.
The 1980 amendment substantially rewrote this section to read as follows:
"An application for the release of a person who has been committed to a state hospital or other treatment

facility, as provided in Section 1026, upon the ground that sanity has been restored, may be made to
the superior court of the county from which the commitment was made, either by such person, or by
the medical director of the state hospital or other treatment facility to which the person is committed
or by the county mental health director where the person is on outpatient status under Title 15
(commencing with Section 1600) of Part 2.  The applicant shall transmit a copy of the application to
the county mental health director or a designee.  The court shall give notice of the hearing date to the
county mental health director or a designee and to the Director of Mental Health.  No hearing upon
such application shall be allowed until the person committed shall have been confined or placed on
outpatient status or on parole under Section 1611 for a period of not less than 90 days from the date
of the order of commitment.  If the finding of the court is adverse to releasing such person on the
ground that sanity has not been restored, no application shall be filed by the person until one year
has elapsed from the date of hearing upon the last preceding application.  In any hearing authorized
by this section, the burden of proving that sanity has been restored shall be upon the applicant.  The
court shall notify the county mental health director or a designee and the Director of Mental Health
whether or not the defendant was found by the court to have recovered sanity."

The 1982 amendment (see text in 1980 amendment note) inserted "prosecuting attorney, the" following
"hearing date to the" in the third sentence; and added a second paragraph which had read:

"If the application for the release is not made by the medical director of the state hospital or other
treatment facility to which the person is committed, no action on the application shall be taken by
the court without first obtaining the written recommendation of the medical director of the state
hospital or other treatment facility."



The 1984 amendment by c. 1416, § 1, operative until Jan. 1, 1986, and on and after Jan. 1, 1989, rewrote
this section, which had read:

"An application for the release of a person who has been committed to a state hospital or other treatment
facility, as provided in Section 1026, upon the ground that sanity has been restored, may be made to
the superior court of the county from which the commitment was made, either by such person, or by
the medical director of the state hospital or other treatment facility to which the person is committed
or by the county mental health director where the person is on outpatient status under Title 15
(commencing with Section 1600) of Part 2.  The applicant shall transmit a copy of the application to
the county mental health director or a designee.  The court shall give notice of the hearing date to the
prosecuting attorney, the county mental health director or a designee and to the Director of Mental
Health.  No hearing upon such application shall be allowed until the person committed shall have
been confined or placed on outpatient status or on parole under Section 1611 for a period of not less
than 90 days from the date of the order of commitment.  If the finding of the court is adverse to
releasing such person on the ground that sanity has not been restored, no application shall be filed by
the person until one year has elapsed from the date of hearing upon the last preceding application.
In any hearing authorized by this section, the burden of proving that sanity has been restored shall be
upon the applicant.  The court shall notify the county mental health director or a designee and the
Director of Mental Health whether or not the defendant was found by the court to have recovered
sanity.

"If the application for the release is not made by the medical director of the state hospital or other
treatment facility to which the person is committed, no action on the application shall be taken by
the court without first obtaining the written recommendation of the medical director of the state
hospital or other treatment facility."

The 1984 amendment by c. 1488, § 3.5, operative from Jan. 1, 1986, until Jan. 1, 1989, amending c.
1416, § 1, operative until Jan. 1, 1986, and on and after Jan. 1, 1989, rewrote the first sentence of
subd.(d) and deleted the second, third and fourth sentences of subd.(d) [see first text of § 1026.2,
ante]; relettered former subd.(e) to be subd.(l) [see first text of § 1026.2, ante]; and added new
subds.(e) to (k) and subd.(m).

Section 17 of Stats.1984, c. 1488, provides:
"Sections 11 and 12 of this act shall become operative on January 1, 1986.  Section 3 or 3.5 of this act

shall become operative on January 1, 1986, and shall remain in effect as provided in those sections."
Amendment of this section by § 3 of Stats.1984, c. 1488, failed to become operative under the

provisions of § 19 of that Act.
Applicability of Stats.1984, c. 1488, see Historical and Statutory Notes under Penal Code § 1026.
The 1985 amendment substituted references to "community program director" for "county mental health

director" throughout the section and deleted the second sentence of subd.(m) which provided:
"If that date is not deleted or extended, then, on and after January 1, 1989, pursuant to Section 9611 of

the Government Code, Section 1026.2 of the Penal Code, as amended by Section 1 of SB 1477 of
the 1983-84 Regular Session, shall have the same force and effect as if this temporary provision had
not been enacted."

The 1986 amendment deleted the requirement that it be shown by a preponderance of evidence that an
applicant failed to meet specified conditions in order to prevent the applicant being placed on
outpatient status.

The 1987 amendment, in subd.(d) following "outpatient status" deleted "or on parole under Section
1611"; in subd.(g), substituted a reference to § 1610 for a reference to § 1610.5; in subd.(m) deleted
a reference to the operative date of the section and substituted "1994" for "1989" in two places; and
made technical, conforming changes.

The 1991 amendment substituted "forensic conditional release program" for "local mental health
program" throughout the section; and made other nonsubstantive changes.

The 1993 amendment, in subd.(e), substituted "due to mental defect, disease, or disorder" for "including
himself or herself" in three places; in subd.(m), changed the repeal date from Jan. 1, 1994, to Jan. 1,
1995, and deleted "unless a later enacted statute, which is enacted before January 1, 1994, deletes or



extends that date"; and made nonsubstantive changes throughout the section.
The 1994 amendment, near the end of subd.(e) relating to the hearing that is to be held, inserted "unless

the community program director sooner makes a recommendation for the restoration of sanity and
unconditional release as described in subdivision (h)"; added the second paragraph in subd.(h)
relating to a trial to be held if the program director believes that the person is no longer a danger to
others during the one year period of supervision and treatment; and deleted the final subdivision
which provided for repeal of the section.

Section 1 of Stats.1994, c. 1086 (S.B.1487), provides:
"Section 1026.2 of the Penal Code, as amended by Section 1 of Chapter 1141 of the Statutes of 1993, is

repealed."
Section 1 of Stats.2002, c. 677 (S.B.1690), provides:
"SECTION 1.(a) The State Department of Mental Health, in collaboration with representatives from

the Judicial Council, district attorneys, public defenders, local mental health agencies, the
counties, and mental health advocates shall undertake a study of the current application and
impact of the process described in Section 1026.2 of the Penal Code pertaining to how persons
found not guilty by reason of insanity are judicially restored to sanity.  This study shall examine,
but not be limited to, the following issues, from the standpoint of the existing or potential impact
on both government processes and on patients affected by this section:

"(1) The current use of and practices for applications brought pursuant to Section 1026.2 of the
Penal Code, including, but not limited to, how many applications are brought annually statewide
and by county, the disposition of these applications, the estimated costs of handling these
applications, and how many times applicants previously have filed applications pursuant to
Section 1026.2 of the Penal Code.

"(2) The incidence of frivolous applications, as determined by objective criteria identified in the
study.

"(3) The potential advantages and disadvantages of increasing the minimum time for inpatient status
from 180 days to 365 days, or any other increase contemplated or recommended by the study.

"(4) The potential advantages and disadvantages of requiring that the local mental health director, or
his or her designee, concur in the restoration of sanity.

"(5) The potential advantages and disadvantages of requiring that a patient cooperatively,
continuously, and regularly engage in treatment plans provided by both the state hospital and the
local conditional release program staff while in inpatient treatment.

"(6) The potential advantages and disadvantages of increasing the current one-year time period for
filing an application for a restoration of sanity hearing after a denial to up to five years, or any
other increase contemplated or recommended by the study.

"(7) Any cost avoidance, including for counties, courts, prosecutors, defense attorneys, mental
health, or others for cases that do not result in a significant number of days that an applicant
spends in the conditional release program.

"(b) The State Department of Mental Health shall complete a written report comprised of the study
required by this section, and provide a copy of it to the Legislature, no later than January 1,
2004."

Stats.2003, c. 230 (A.B.1762), added subd.(m).
The Assembly Daily Journal for the 2003-2004 Regular Session, page 3934, contained the following

letter of intent from Assembly Member Jenny Oropeza, regarding Stats.2003, c. 230 (A.B.1762):
"I respectfully request this letter printed in the Assembly Journal for the purpose of clarifying the intent

of AB 1762 (Committee on Budget).  AB 1762 chaptered by the Secretary of State on August 11,
2003, contains numerous statutory changes pertaining to state health care programs.  Among these
changes is the imposition of a quality improvement fee on the capitation payments paid to Medi-Cal
managed care plans for enrolled Medi-Cal beneficiaries (Section 73, Welfare & Institutions Code
Section 14464.5 (b)).  While the fee would be imposed on an annual basis, it would be paid to the
state monthly.

"Pursuant to subdivision (c) of Section 14464.5, it is the responsibility of the Department of Health



Services to implement this section in a manner that complies with federal requirements.  The earliest
the department can commence collection of the fee, pursuant to subdivision (k), is January 1, 2004.
However, the fee will not be assessed or collected if the department does not comply with various
federal requirements for federal matching funds.

"While it appears unlikely that the Department will be granted federal approval from the Centers for
Medicare and Medicaid Services (CMS) for this purpose, the language of the bill states that the
Department can begin collecting the quality improvement fee on January 1, 2004.

"Therefore, it is the intent of the budget committee that no fees be collected by the Department until
CMS approves federal participation in the quality improvement fee or requires the state to collect the
fee.

"Sincerely,
"JENNY OROPEZA
"Chair, Assembly Budget Committee"
Governor Davis issued the following signing message regarding Stats.2003, c. 230 (A.B.1762):
"To the Members of the California Legislature:
"I am signing Assembly Bill 1762.
"This bill would provide the Department of Health Services (DHS), the Department of Mental

Health, the Department of Managed Health Care, the Department of Developmental Services, the
Managed Risk Medical Insurance Board, and the Emergency Medical Services Authority, with
the necessary authority to implement the Budget Act of 2003, as it relates to health services.

"AB 1762 provides for a freeze of the Medi-Cal reimbursement rates for hospital services for the
2004-05 fiscal year.  This section of the bill could be interpreted to violate the Orthopaedic
lawsuit settlement, which provides for specific rate increases for hospital outpatient services.  It
was not the intent of AB 1762 to interfere with DHS' compliance with this settlement, and I am
directing DHS to provide all rate increases as prescribed by the settlement.

"Sincerely,
"GRAY DAVIS"

Research References

Cross References

Burden of proof, generally, see Evidence Code § 500 et seq.
Costs of hearing, state department of developmental services, see Welfare and Institutions Code §

4457.
Delinquents and wards of the Juvenile Court, insanity plea joined with general denial, period of

commitment, see Welfare and Institutions Code § 702.3.
Department of Corrections, generally, see Penal Code § 5000 et seq.
Finding of insanity, commitment to state hospital in lieu of pronouncement of judgment, see Penal

Code § 1201.
Firearms, weapons restrictions, violations and punishment, see Welfare and Institutions Code §

8103.
Insanity at time of trial, restoration, return to court, see Penal Code § 1372.
Payment of costs of proceedings, see Welfare and Institutions Code § 4117.
Progress reports, state hospital, see Welfare and Institutions Code § 7375.
Regulations concerning patients' rights, see Welfare and Institutions Code § 4027.
Trial costs for persons attempting to escape or escaping from state hospital, see Welfare and

Institutions Code § 4457.
Words and phrases,

"County", see Penal Code § 691.
"Prosecuting attorney", see Penal Code § 691.
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1. Validity

Mandatory one-year program of outpatient treatment before restoration of sanity and unconditional release of
persons who have been acquitted of criminal charges on grounds of insanity bore reasonable relation to its
purposes, which was the public interest in careful evaluation of insanity acquittees before release to avoid
premature release of mentally disordered acquittees, and thus did not violate due process principles. People v.
Beck (App. 1 Dist. 1996) 55 Cal.Rptr.2d 340, 47 Cal.App.4th 1676, rehearing denied, review denied.
Constitutional Law  4338; Mental Health  433(1)

Mandatory one-year program of outpatient treatment before restoration of sanity and unconditional release of
insanity acquittees did not violate equal protection guarantee, even though similar procedure is not required by
statutes governing civil commitment; insanity acquittees have raised issue of their insanity as defense in
criminal proceedings and have demonstrated dangerousness by committing criminal offense, so legislature
could find compelling interest in avoiding premature release of insanity acquittees. People v. Beck (App. 1 Dist.
1996) 55 Cal.Rptr.2d 340, 47 Cal.App.4th 1676, rehearing denied, review denied. Constitutional Law 
3172; Mental Health  433(1)

Requirement that mental patient who was found not guilty of crime by reason of insanity and was committed to
state mental hospital complete one-year outpatient program prior to seeking release on ground that sanity was
restored was not impermissible ex post facto provision, though outpatient requirement was not part of law in
effect at time patient entered plea of not guilty by reason of insanity; retroactive change in law resulting in
increased term of commitment was not ex post facto in that commitments are not penal but rather are ordered
for treatment purposes. People v. Superior Court (Woods) (App. 1 Dist. 1990) 268 Cal.Rptr. 379, 219
Cal.App.3d 614, review denied. Constitutional Law  2813; Mental Health  433(1)

Statutory scheme (§ 1026 et seq.) providing for mandatory commitment of 90 days of evaluation and treatment
of defendant acquitted of violent crime for reason of insanity does not violate due process or equal protection of
law. People v. De Anda (App. 2 Dist. 1980) 170 Cal.Rptr. 830, 114 Cal.App.3d 480, certiorari denied 101 S.Ct.
2329, 451 U.S. 990, 68 L.Ed.2d 849. Constitutional Law  3172; Constitutional Law  4337; Mental
Health  433(1)

Under provisions of this section allowing individual who was committed to state hospital after being found not
guilty by reason of insanity, to apply for release on ground of restored sanity after minimum of 90 days under
commitment, availability of post-commitment release hearing after 90 days satisfies due process demands, and
no precommitment hearing is constitutionally necessary. In re Lee (App. 3 Dist. 1978) 144 Cal.Rptr. 528, 78
Cal.App.3d 753. Constitutional Law  4338

Procedures for commitment and release of persons who have been acquitted by reason of their insanity,
whereby such persons may be confined in a state hospital for a minimum period of 90 days pending a hearing
on question whether they should be released to society, fulfill requirements of due process and equal protection
of laws. In re Franklin (1972) 101 Cal.Rptr. 553, 7 Cal.3d 126, 496 P.2d 465. Constitutional Law  3172;
Constitutional Law  4337; Mental Health  433(1)

Sections 1016, 1020, 1026, 1027 and this section were not unconstitutional on ground that they denied due
process to a defendant who was accorded every benefit that was legally possessed by him prior to the enactment
of the statutes except the right to introduce evidence directly on the insanity issue. People v. D'Angelo (1939)
13 Cal.2d 203, 88 P.2d 708.

Provision of this section, prior to 1957 amendment, that recovery of sanity was insufficient ground for releasing



person from confinement until year from commitment was valid and not unreasonable, and was not denying
habeas corpus. In re Slayback (1930) 209 Cal. 480, 288 P. 769. Habeas Corpus  912

This section did not deny equal protection although insanity proceedings might be instituted in some cases in
which the person committed could seek release at any time. In re Boyd (App. 1 Dist. 1930) 108 Cal.App. 541,
291 P. 845.

2. Construction and application

An outpatient status hearing, by which offender found not guilty by reason of insanity may be released from a
state hospital, is not a criminal proceeding; an applicant has substantial procedural safeguards at the outpatient
placement hearing, including the right to counsel and to confront and cross-examine witnesses, but not the right
to a jury trial. People v. Dobson (App. 5 Dist. 2008) 75 Cal.Rptr.3d 238, 161 Cal.App.4th 1422, review denied.
Action  18; Jury  19(6.5); Mental Health  440

Person committed to state hospital upon finding that person was not guilty of crime by reason of insanity may
be released from hospital upon restoration of sanity, expiration of maximum term of commitment, or approval
of outpatient status. People v. Sword (App. 4 Dist. 1994) 34 Cal.Rptr.2d 810, 29 Cal.App.4th 614, rehearing
denied, review denied, certiorari denied 115 S.Ct. 1977, 514 U.S. 1117, 131 L.Ed.2d 865. Mental Health 
440

Criminal commitment procedures must satisfy due process. People v. Tilbury (1991) 284 Cal.Rptr. 288, 54
Cal.3d 56, 813 P.2d 1318. Constitutional Law  4337

Legislature's effort to deal with problem of criminal commitments is entitled to as much judicial deference as
constitutional principles permit. People v. Tilbury (1991) 284 Cal.Rptr. 288, 54 Cal.3d 56, 813 P.2d 1318.
Mental Health  439.1

Even when treatment program of defendant found not guilty by reason of insanity (NGI) supports his claim of
restoration to sanity, the court must do more than merely rubber stamp a release recommendation as it is the
judge, not the medical experts, who must decide whether to release the NGI defendant. People v. Superior
Court (Almond) (App. 1 Dist. 1990) 268 Cal.Rptr. 375, 219 Cal.App.3d 607, review denied. Mental Health

 440

This section is proper vehicle for litigating question whether person previously declared to be insane has
regained his sanity. In re Ingram (App. 5 Dist. 1978) 142 Cal.Rptr. 825, 76 Cal.App.3d 495. Mental Health 
439.1

Where trial judge appointed two psychiatrists "to examine defendant and report whether or not defendant is
presently sane," doctors' reports focused on question of defendant's present sanity only, but doctors stated in
such reports that they were made in accordance with § 1027 governing insanity at time of offense, so that
preprinted forms erroneously indicated that defendant had been found to be insane at time of offense and,
pursuant to such documents, defendant was treated in belief that he had been found to be insane at time of
offense, defendant was not entitled to hearing on application for relief because of restoration of sanity as
provided in § 1026 and this section governing insanity at time of offense, and trial court did not err in correcting
records to conform with actual determination of present insanity that had been made. People v. Anderson (App.
5 Dist. 1976) 131 Cal.Rptr. 104, 59 Cal.App.3d 831. Mental Health  434

Defendant, found not guilty by reason of insanity of offense of vehicle theft but found to be not fully recovered,
was not entitled to hearing at trial on issue of his present sanity, even though offense occurred nine months
before trial, and despite contention that maximum punishment for offense for which defendant would have been
convicted was only three months. People v. Vanley (App. 2 Dist. 1974) 116 Cal.Rptr. 446, 41 Cal.App.3d 846.
Criminal Law  625(1)

This section is not applicable to a person charged with or convicted of a crime who has thereafter been ordered



committed as a sexual psychopath. People v. Mitchell (App. 1952) 109 Cal.App.2d 852, 241 P.2d 610.

That one found not guilty by reason of insanity at time of commission of offense and committed to state mental
hospital must be confined for at least one year before a hearing can be had to determine his restoration to sanity
does not render such commitment penal in character instead of custodial. Gestner's Estate, Guardianship of
(App. 1949) 90 Cal.App.2d 680, 204 P.2d 77. Mental Health  439.1

3. Due process

Offender found not guilty by reason of insanity has due process rights at restoration of sanity trial, including a
jury trial. People v. Dobson (App. 5 Dist. 2008) 75 Cal.Rptr.3d 238, 161 Cal.App.4th 1422, review denied.
Constitutional Law  4338; Jury  19(6.5); Mental Health  440

Anders/Wende procedures for appellate court's independent review to determine existence of any arguable issue
when appointed counsel finds no arguable appellate issue do not apply, as a matter of due process or equal
protection, to an appeal from the denial of a petition for restoration of competency filed by offender found not
guilty by reason of insanity. People v. Dobson (App. 5 Dist. 2008) 75 Cal.Rptr.3d 238, 161 Cal.App.4th 1422,
review denied. Constitutional Law  4338; Criminal Law  1077.3

4. Purpose

Outpatient status for offender found not guilty by reason of insanity is not a privilege given the offender to
finish out his sentence in a less restricted setting; rather it is a discretionary form of treatment to be ordered by
the committing court only if the medical experts who plan and provide treatment conclude that such treatment
would benefit the offender and cause no undue hazard to the community. People v. Dobson (App. 5 Dist. 2008)
75 Cal.Rptr.3d 238, 161 Cal.App.4th 1422, review denied. Mental Health  440

Since purpose of commitment of defendant acquitted of criminal offense by reason of insanity is to protect
defendant and public during period necessary to appraise defendant's present sanity, psychopharmaceutical
restoration of sanity should not be considered "full" recovery within meaning of § 1026 and under such
circumstances, an institutional examination is necessary to truly evaluate dangers posed by defendant. People v.
De Anda (App. 2 Dist. 1980) 170 Cal.Rptr. 830, 114 Cal.App.3d 480, certiorari denied 101 S.Ct. 2329, 451
U.S. 990, 68 L.Ed.2d 849. Mental Health  439.1

Restraint imposed by § 1026 and this section providing for commitment of a defendant to a state hospital after
his having been found not guilty by reason of insanity, and providing for a release of such a defendant upon a
finding that his sanity has been restored, is not for purpose of punishment but for protection of the public from
insane persons who have been proven to possess criminal tendencies. People v. Mallory (App. 2 Dist. 1967) 61
Cal.Rptr. 825, 254 Cal.App.2d 151. Mental Health  439.1; Mental Health  440

5. Time for application

Habeas corpus application which sought determination of present insanity and which was dismissed without
prejudice on withdrawal of application did not preclude another application within one year. In re Jones (App. 2
Dist. 1968) 68 Cal.Rptr. 32, 260 Cal.App.2d 906. Habeas Corpus  894.1

Reasonableness of time for confinement of insane person committing crime, before application for discharge
can be entertained, was primarily for legislature. In re Slayback (1930) 209 Cal. 480, 288 P. 769. Constitutional
Law  2507(1)

Under this section the one year limitation against filing of further application applies only to patient and not to
hospital superintendent. 34 Op.Atty.Gen. 64.

6. Prehearing commitment period

Ninety-day prehearing commitment period, under this section, is reasonably necessary to provide a minimum
opportunity for institutional observation and examination regarding the patient's present sanity, and thereafter



the patient is entitled to a full jury hearing on question whether he has recovered his sanity and is no longer a
danger to the health and safety of himself or others. In re Franklin (1972) 101 Cal.Rptr. 553, 7 Cal.3d 126, 496
P.2d 465.

7. Confinement pending hearing

Where habeas corpus petitioners were found not guilty by reason of insanity and were committed to state
hospital and where petitioners applied for release, alleging restoration to sanity, petitioners' commitment to
county jail pending hearing of their release applications was invalid. In re Lee (App. 3 Dist. 1978) 144 Cal.Rptr.
528, 78 Cal.App.3d 753. Mental Health  440

8. Standard for release

A defendant found not guilty by reason of insanity may be released from a state hospital upon either (1) the
restoration of sanity; (2) expiration of the maximum term of commitment, which means the longest term of
imprisonment which could have been imposed for the offense or offenses of which the person was convicted; or
(3) approval of outpatient status. People v. Dobson (App. 5 Dist. 2008) 75 Cal.Rptr.3d 238, 161 Cal.App.4th
1422, review denied. Mental Health  440

Subsequent release from a state hospital after an insanity commitment occurs upon (1) restoration of sanity, (2)
expiration of the maximum term of commitment, or (3) a court's approval of outpatient status. People v. Cross
(App. 2 Dist. 2005) 25 Cal.Rptr.3d 186, 127 Cal.App.4th 63, review denied. Mental Health  440

Public safety is factor underlying the release requirements under statute regarding commitment of criminal
defendant to state hospital or other treatment facility, and also the issuance of grounds privileges. People v.
Michael W.(App. 1 Dist. 1995) 38 Cal.Rptr.2d 556, 32 Cal.App.4th 1111. Mental Health  439.1; Mental
Health  440

Restoration-of-sanity release from mental health facility could properly be denied on basis that person
committed remained danger to property of others, even though not to other persons or to himself; standard for
release that person committed show by preponderance of the evidence that he was no longer danger to health
and "safety" of others was not carried, particularly in view of fact that reason for commitment was acquittal by
reason of insanity of 21 second-degree burglaries, with possibility that person had committed as many as 500
similar burglaries. People v. Allesch (App. 5 Dist. 1984) 199 Cal.Rptr. 314, 152 Cal.App.3d 365. Mental Health

 440

The standard to be applied under the "post acquittal insanity" test is whether the person committed has
improved to the extent that he is no longer a danger to the health and safety of others. People v. Crosier (App. 2
Dist. 1974) 116 Cal.Rptr. 467, 41 Cal.App.3d 712, certiorari denied 95 S.Ct. 1956, 421 U.S. 966, 44 L.Ed.2d
453, rehearing denied 95 S.Ct. 2669, 422 U.S. 1049, 45 L.Ed.2d 703. Mental Health  440

Principles of equal protection and fairness require that persons who have been committed following their
acquittal of criminal offense by reasons of insanity be given the advantage of a three-fourths verdict, so that
they may obtain their release to society upon establishing to satisfaction of at least three-fourths of the jurors
that they no longer constitute a danger to the health or safety of themselves and others. In re Franklin (1972)
101 Cal.Rptr. 553, 7 Cal.3d 126, 496 P.2d 465. Mental Health  440

Standard for release of person committed to state hospital after finding of not guilty by reason of insanity is that
the person has improved to such an extent that he is no longer a menace to the health and safety of others. In re
Jones (App. 2 Dist. 1968) 68 Cal.Rptr. 32, 260 Cal.App.2d 906. Mental Health  440

The M'Naughton test of knowing right from wrong is not the test to be applied in determining whether an
accused committed after having been found not guilty by reason of insanity should be released from a state
hospital, and failure to apply such test did not amount to a denial of due process. People v. Mallory (App. 2
Dist. 1967) 61 Cal.Rptr. 825, 254 Cal.App.2d 151. Constitutional Law  4338; Mental Health  440



9. Recommitment

In habeas corpus proceeding brought by petitioner, who had been found not guilty of assault with deadly
weapon by reason of insanity and who had been committed to state hospital, issue concerning alleged error in
court's order recommitting petitioner to department of mental hygiene for placement in state hospital "for at
least one additional year" was moot, in view of fact that more than one year had elapsed since petitioner was
recommitted. In re Ingram (App. 5 Dist. 1978) 142 Cal.Rptr. 825, 76 Cal.App.3d 495. Habeas Corpus  233

10. Medical treatment

Petitioner, who had been found not guilty of assault with a deadly weapon by reason of insanity and who had
been committed to state hospital, was entitled to judicial determination of question whether he was receiving
proper medical treatment at state hospital, even though petitioner had not prayed for such a determination in his
initial habeas corpus petition. In re Ingram (App. 5 Dist. 1978) 142 Cal.Rptr. 825, 76 Cal.App.3d 495. Habeas
Corpus  898(1)

11. Outpatient program

While in outpatient program, offender found not guilty by reason of insanity may be returned to the state
facility after a hearing if determined dangerous to others while in the program; such a hearing is not a part of a
criminal prosecution but requires due process. People v. Dobson (App. 5 Dist. 2008) 75 Cal.Rptr.3d 238, 161
Cal.App.4th 1422, review denied. Constitutional Law  4338; Mental Health  440

Outpatient status for offender found not guilty by reason of insanity is a prerequisite to a finding that sanity has
been restored. People v. Dobson (App. 5 Dist. 2008) 75 Cal.Rptr.3d 238, 161 Cal.App.4th 1422, review denied.
Mental Health  440

Superior court was specifically barred from proceeding directly to issue of outright release of mental patient,
who had been found not guilty of crime by reason of insanity and was committed to state mental hospital, and
who sought his release from hospital commitment on ground that his sanity had been restored; patient had not
completed one-year period in outpatient program. People v. Superior Court (Woods) (App. 1 Dist. 1990) 268
Cal.Rptr. 379, 219 Cal.App.3d 614, review denied. Mental Health  440

12. Tort liability

Whether to make application to court under this section allowing court to release mental patient upon
application by patient or superintendent of state hospital in which patient is confined upon ground that such
person's sanity has been restored is decision calling for exercise of discretion by superintendent of state hospital
of type from which superintendent is protected against tort liability by this section. Kravitz v. State (App. 4
Dist. 1970) 87 Cal.Rptr. 352, 8 Cal.App.3d 301. States  79

13. Presence of patient in court

Proceeding to obtain release from state mental hospital calls for presence in court of patient, at least where
hearing is at patient's request. Kravitz v. State (App. 4 Dist. 1970) 87 Cal.Rptr. 352, 8 Cal.App.3d 301. Mental
Health  60

14. Counsel

Where hearings on application for release of person who had been committed to state hospital after he had been
found not guilty by reason of insanity were held without applicant's being represented by counsel and record did
not affirmatively show waiver, hearings were not constitutionally valid. In re Jones (App. 2 Dist. 1968) 68
Cal.Rptr. 32, 260 Cal.App.2d 906. Mental Health  440

15. Standing

Insanity acquittee who failed to allege that he intended to begin, or had begun, procedure for release from state



hospital did not have standing to challenge constitutionality of such procedure, or programs dependent on
commencement of such procedure, in habeas corpus proceeding. Hartman v. Summers, C.A.9 (Cal.)1997, 120
F.3d 157. Constitutional Law  700

Either defendant who has been found not guilty by reason of insanity (NGI), his treatment facility if he is
confined to an institution, or his community program director if he is an outpatient may apply for sanity
restoration. People v. Superior Court (Almond) (App. 1 Dist. 1990) 268 Cal.Rptr. 375, 219 Cal.App.3d 607,
review denied. Mental Health  440

16. Discovery

Medical men complying with request or order of court for production of evidence, reports or information in
proceeding pursuant to this section allowing release of mental patient upon application by patient or
superintendent of state hospital in which patient was confined upon ground that such person's sanity is restored
are no more than witnesses in proceeding under this section. Kravitz v. State (App. 4 Dist. 1970) 87 Cal.Rptr.
352, 8 Cal.App.3d 301. Mental Health  21

17. Hearing

The trial court's failure to conduct a hearing on involuntarily committed defendant's petition for placement in a
conditional release program constituted reversible error; statute required the court to conduct a hearing after a
defendant had petitioned for conditional release. People v. Soiu (App. 2 Dist. 2003) 131 Cal.Rptr.2d 421, 106
Cal.App.4th 1191, as modified. Mental Health  59.1; Mental Health  60

18. Jury trial

Insanity acquittee committed to state hospital does not have an equal protection right to jury trial on issue of his
eligibility for placement in community mental health program as supervised outpatient since civil committees
likewise do not have right to juries at release hearings; criminal and civil committees enjoy right to jury trials at
same stages of commitment process. People v. Tilbury (1991) 284 Cal.Rptr. 288, 54 Cal.3d 56, 813 P.2d 1318.
Constitutional Law  3172; Jury  19(6.5)

Insanity acquittee committed to state hospital does not have due process right to jury at outpatient-placement
hearing; involvement of liberty interest does not by itself implicate right to jury, there is no reason to believe
that jury's decision would be more reliable than judge's, and State has obvious and valid interest in avoiding
cost of unnecessary jury trials. People v. Tilbury (1991) 284 Cal.Rptr. 288, 54 Cal.3d 56, 813 P.2d 1318.
Constitutional Law  4338; Jury  19(6.5)

Statute directing court to hold "hearing" on outpatient placement of person found not guilty by reason of
insanity and committed to state hospital does not mean "jury trial," nor could legislative intent to provide juries
at placement hearings be inferred from legislature's awareness of decision requiring jury trial at
sanity-restoration hearings. People v. Tilbury (1991) 284 Cal.Rptr. 288, 54 Cal.3d 56, 813 P.2d 1318. Jury 
19(6.5)

Terms "trial" and "hearing" are used interchangeably in statute dealing with sanity restoration hearing for
person found not guilty by reason of insanity (NGI) and no distinction is made on the basis of the presence or
absence of a jury. People v. Superior Court (Almond) (App. 1 Dist. 1990) 268 Cal.Rptr. 375, 219 Cal.App.3d
607, review denied. Jury  19(6.5)

People are entitled to a jury at hearing to determine whether defendant who had been found not guilty by reason
of insanity (NGI) has been restored to sanity and should be released, regardless of whether it is the NGI
defendant or the outpatient treatment program which requests the release. People v. Superior Court (Almond)
(App. 1 Dist. 1990) 268 Cal.Rptr. 375, 219 Cal.App.3d 607, review denied. Jury  19(6.5)

Accused, who had been found not guilty by reason of insanity of voluntary manslaughter and who had been
committed to state hospital, was only entitled, in sanity restoration hearing, to the six peremptory juror



challenges allowed in civil proceedings, rather than the ten peremptory challenges allowed in criminal trials;
sanity restoration hearing was inherently civil in nature. People v. Jones (App. 6 Dist. 1987) 237 Cal.Rptr. 410,
192 Cal.App.3d 400. Jury  136(2)

Denial of jury trial to applicant confined in mental hospital who petitioned for initial placement into outpatient
facility did not violate equal protection in that placement decisions are routinely made without assistance of
jury, and in some cases even without judicial hearing. Barnes v. Superior Court (People) (App. 1 Dist. 1986)
231 Cal.Rptr. 158, 186 Cal.App.3d 969, review denied. Constitutional Law  3143

Due process did not require that applicant committed to mental hospital who sought release be given jury trial at
initial placement proceeding at which time he must show that he would not be dangerous if under supervision in
outpatient facility, though he will be afforded right to jury trial at second proceeding one year later to determine
whether he could be released unconditionally. Barnes v. Superior Court (People) (App. 1 Dist. 1986) 231
Cal.Rptr. 158, 186 Cal.App.3d 969, review denied. Constitutional Law  4337

Legislature did not intend that applicant seeking release from mental hospital where he has been committed
based on verdict of not guilty by reason of insanity be afforded jury determination at initial hearing to determine
whether applicant would be dangerous if under supervision and treatment in outpatient mental health facility
where, if successful, applicant is afforded jury determination after one year in placement of outpatient facility as
to whether applicant would be dangerous if unconditionally released, in that applicant must satisfy significantly
lesser test during first proceeding than he must meet at second proceeding and unless applicant meets threshold
test, he will not advance to second proceeding, and section referred to first proceeding as a "hearing" and
second as a "trial." Barnes v. Superior Court (People) (App. 1 Dist. 1986) 231 Cal.Rptr. 158, 186 Cal.App.3d
969, review denied. Mental Health  440

In accepting a defendant's waiver of a right to jury trial in connection with a special proceeding on application
for release on ground of restored sanity, no error is manifested in requiring that people consent to such waiver.
People v. Coleman (App. 1 Dist. 1978) 150 Cal.Rptr. 415, 86 Cal.App.3d 746. Jury  29(6)

Where defendant is found not guilty by reason of insanity and is committed after finding that defendant has
apparently not recovered his sanity and where such defendant applies for release on ground of restored sanity,
defendant is entitled to jury trial upon request. In re Lee (App. 3 Dist. 1978) 144 Cal.Rptr. 528, 78 Cal.App.3d
753. Jury  19(6.5)

Under this section there is right to jury trial. In re Ingram (App. 5 Dist. 1978) 142 Cal.Rptr. 825, 76 Cal.App.3d
495.

19. Presumptions

A presumption obtained that having been committed as insane, such person would be deemed to be insane until
his sanity had been legally restored, and such presumption was evidence. Application of Perkins (App. 1958)
165 Cal.App.2d 73, 331 P.2d 712. Mental Health  48

20. Burden of proof

Offender found not guilty by reason of insanity has the burden of proof by a preponderance of the evidence at
outpatient status hearing. People v. Dobson (App. 5 Dist. 2008) 75 Cal.Rptr.3d 238, 161 Cal.App.4th 1422,
review denied. Mental Health  440

To establish restoration of sanity, offender found not guilty by reason of insanity must show he or she would
not be dangerous if unconditionally released. People v. Dobson (App. 5 Dist. 2008) 75 Cal.Rptr.3d 238, 161
Cal.App.4th 1422, review denied. Mental Health  440

At restoration of sanity trial, offender found not guilty by reason of insanity has the burden of proving he or she
would not be dangerous by a preponderance of the evidence. People v. Dobson (App. 5 Dist. 2008) 75
Cal.Rptr.3d 238, 161 Cal.App.4th 1422, review denied. Mental Health  440



Penal Code statute regarding criminal defendant committed to state hospital or other treatment facility, together
with Evidence Code, placed burden of proof on committed patient to show that he was entitled to grounds pass,
even though hospital recommended to court that grounds pass be issued, where it was patient who first
petitioned for grounds pass privileges, hospital could not issue grounds pass without court's approval, and thus
patient acted as petitioner with hospital supporting request for grounds privileges. People v. Michael W.(App. 1
Dist. 1995) 38 Cal.Rptr.2d 556, 32 Cal.App.4th 1111. Mental Health  439.1

In an application for release from confinement by criminal defendant committed to state hospital or other
treatment facility, on grounds that sanity has been restored, applicant has burden of proof by preponderance of
the evidence. People v. Michael W.(App. 1 Dist. 1995) 38 Cal.Rptr.2d 556, 32 Cal.App.4th 1111. Mental
Health  440

Patient at state hospital committed based on finding of not guilty of robbery by reason of insanity, had burden
of proof that he progressed sufficiently so that he would not pose danger to public if were granted grounds
privileges, as this was essential determination to support claim for grounds privileges. People v. Michael
W.(App. 1 Dist. 1995) 38 Cal.Rptr.2d 556, 32 Cal.App.4th 1111. Mental Health  439.1

Placement of burden of proof on defendant in outpatient status hearing was not denial of due process, as fact of
conviction provided basis for inferring mental illness and dangerousness, and defendant was subject to
presumption of continued insanity. People v. Sword (App. 4 Dist. 1994) 34 Cal.Rptr.2d 810, 29 Cal.App.4th
614, rehearing denied, review denied, certiorari denied 115 S.Ct. 1977, 514 U.S. 1117, 131 L.Ed.2d 865.
Constitutional Law  4338; Mental Health  440

Burden of proof in outpatient status hearing, to determine whether defendant committed to mental health
facility upon finding of not guilty of crime by reason of insanity is entitled to outpatient status, is on defendant
to show, by preponderance of evidence, that defendant has met conditions warranting placement in outpatient
program. People v. Sword (App. 4 Dist. 1994) 34 Cal.Rptr.2d 810, 29 Cal.App.4th 614, rehearing denied,
review denied, certiorari denied 115 S.Ct. 1977, 514 U.S. 1117, 131 L.Ed.2d 865. Mental Health  440

In proceeding for writ of habeas corpus to secure petitioner's release from state hospital where he was held
under commitment as an insane person, the burden of proof was upon petitioner to establish that he had been
restored to sanity. Application of Perkins (App. 1958) 165 Cal.App.2d 73, 331 P.2d 712. Habeas Corpus 
711

21. Questions of fact

When person committed to state hospital for mental treatment seeks relief on ground that he has regained his
sanity and where request for relief is granted solely upon habeas corpus, the court and not a jury resolves the
factual questions. In re Ingram (App. 5 Dist. 1978) 142 Cal.Rptr. 825, 76 Cal.App.3d 495. Jury  19(19)

22. Evidence

Evidence was sufficient at hearing before superior court, relating to state hospital's recommendation of
outpatient status for insanity acquittee who had pleaded guilty to second degree murder, to establish that
acquittee was no longer dangerous, as required to support his release to outpatient status in locked nursing
facility; persistence of his mental illness was not alone sufficient to deny him outpatient status, and undisputed
evidence indicated that he would not be dangerous if he took his prescribed medicine, that he had never
assaulted anyone and took his medication while in the hospital, and that he was aware that his occasional
delusions were a symptom of his illness and no longer acted upon them. People v. Cross (App. 2 Dist. 2005) 25
Cal.Rptr.3d 186, 127 Cal.App.4th 63, review denied. Mental Health  440

Trial court properly determined that sanity of person found not guilty, by reason of insanity, of two counts of
writing bad checks, had not been restored, based on psychiatrist's testimony that committed person might
reoffend and that he had not fully recovered his sanity. People v. Woodson (App. 1 Dist. 1983) 189 Cal.Rptr.
199, 140 Cal.App.3d 1. Mental Health  439.1



In proceeding for determination whether person who has been committed to state hospital has been restored to
mental health, if expert opinions and reasons given therefor are satisfactory and uncontrovertible, and if they
stand as the only evidence received by the court upon the issue, they must be deemed conclusive. Application of
Perkins (App. 1958) 165 Cal.App.2d 73, 331 P.2d 712. Evidence  571(2)

23. Directed verdict

Directed verdict is not precluded in proceeding for restoration of sanity where insufficiency of evidence
warrants it. People v. Mapp (App. 1 Dist. 1983) 198 Cal.Rptr. 177, 150 Cal.App.3d 346. Mental Health 
440

24. Instructions

In proceedings in which defendant, who had been committed to state hospital after being found not guilty by
reason of insanity of committing various sex offenses, sought his discharge on "the ground that his sanity had
been restored," instruction defining when a person is "dangerous" was not inappropriate or overly broad. People
v. Blackwell (App. 1 Dist. 1981) 172 Cal.Rptr. 636, 117 Cal.App.3d 372. Mental Health  440

The rule that although juries should be instructed that opinions of expert witnesses need not be accepted as
conclusive, reasons for opinions should be considered and evidence given weight to which it is found to be
entitled, although it may be disregarded if found to be unreasonable, applies to proceedings to secure release of
person committed as an insane person. Application of Perkins (App. 1958) 165 Cal.App.2d 73, 331 P.2d 712.
Mental Health  60

25. Sentence and punishment

If a defendant, who is found not guilty by reason of insanity as to some crimes and convicted of others, has not
fully regained his sanity at the time of sentencing and is committed to a state hospital for the care and treatment
of the mentally disordered, his state prison sentence must be stayed until his sanity is restored. People v. Chavez
(App. 2 Dist. 2008) 73 Cal.Rptr.3d 189, 160 Cal.App.4th 882. Mental Health  439.1

26. Review

Trial court's ruling at outpatient status hearing for offender found not guilty by reason of insanity is reviewed
for an abuse of discretion. People v. Dobson (App. 5 Dist. 2008) 75 Cal.Rptr.3d 238, 161 Cal.App.4th 1422,
review denied. Mental Health  440

Appellate court, reviewing the trial court's determination at restoration of sanity trial for offender found not
guilty by reason of insanity, reviews for an abuse of discretion, drawing every reasonable inference in favor of
the trial court's determination. People v. Dobson (App. 5 Dist. 2008) 75 Cal.Rptr.3d 238, 161 Cal.App.4th 1422,
review denied. Mental Health  440

Since an order denying release following restoration proceedings results in continued indefinite commitment to
a state hospital or other medical facility, it is an appealable "order made after judgment affecting substantial
rights" of defendant. People v. Coleman (App. 1 Dist. 1978) 150 Cal.Rptr. 415, 86 Cal.App.3d 746. Mental
Health  60

An order made pursuant to this section providing for a hearing on application for release of a person committed
to a state hospital following a finding of not guilty by reason of insanity is not appealable. People v. Mallory
(App. 2 Dist. 1967) 61 Cal.Rptr. 825, 254 Cal.App.2d 151. Mental Health  440

An order remanding a person to the state hospital for the insane after hearing upon an application for the
restoration of sanity is not appealable but the remedy is by habeas corpus. In re Williams (App. 3 Dist. 1939) 30
Cal.App.2d 733, 87 P.2d 379. Criminal Law  1012

If proceeding, ostensibly for habeas corpus for release from state hospital following acquittal of murder because
insane, was in nature of civil proceeding court was without jurisdiction of appeal under penal appeal statute.



Application of Dutton (App. 3 Dist. 1931) 119 Cal.App. 447, 6 P.2d 558. Habeas Corpus  812

Order directing defendant's confinement in state hospital was not appealable; remedy being by habeas corpus.
People v. Lee (App. 1 Dist. 1929) 97 Cal.App. 321, 275 P. 815. Criminal Law  1023(11)

27. Habeas corpus

Where inmate of state hospital for the insane had not sought review by certiorari from Supreme Court of the
United States of denial of his petition by state Supreme Court, he had failed to exhaust his state remedies and
was not entitled to writ of habeas corpus from federal District Court. Gagliasso v. Rood, C.A.9 (Cal.)1960, 279
F.2d 822. Habeas Corpus  367

Because petitioner for habeas corpus remained within constructive custody of department of health while on
outpatient basis, his release from actual custody did not render moot issue of whether he could be held in either
actual or constructive custody for period in excess of maximum term prescribed for underlying offense of which
had had been charged and acquitted on ground of insanity. In re Moye (1978) 149 Cal.Rptr. 491, 22 Cal.3d 457,
584 P.2d 1097. Habeas Corpus  233

Habeas corpus is proper vehicle to determine whether person committed to state hospital for mental treatment
has regained his sanity. In re Ingram (App. 5 Dist. 1978) 142 Cal.Rptr. 825, 76 Cal.App.3d 495. Habeas Corpus

 537.1

In view of reports of psychiatrist and medical program consultant that grounds privileges would be
psychologically strengthening to patient and that patient had to have graduated privileges including grounds
privileges in order to recover, revocation of grounds privileges for patient who was confined in state hospital by
reason of being adjudged not guilty of murder by reason of insanity was proper subject for habeas corpus
application against director of state hospital to have restrictions on grounds privileges removed. In re Cirino
(App. 1 Dist. 1972) 105 Cal.Rptr. 194, 28 Cal.App.3d 1009. Habeas Corpus  538

Habeas corpus application which sought adjudication of petitioner's present sanity and alleged lower court's
denial of right to sanity hearing was sufficient and appropriate procedure was to make writ returnable to
superior court. In re Jones (App. 2 Dist. 1968) 68 Cal.Rptr. 32, 260 Cal.App.2d 906. Habeas Corpus 
670(11); Habeas Corpus  676

A petition for a writ of appeal filed by a defendant who was found not guilty by reason of insanity and who was
subsequently denied release from a state hospital on his application therefor, on ground his sanity had not been
restored and that he was still mentally ill, would be regarded as a petition for a writ of habeas corpus for
purpose of reviewing the hearing wherein finding was made that defendant's sanity had not been restored, in
view of nonappealability of order denying defendant's application for release. People v. Mallory (App. 2 Dist.
1967) 61 Cal.Rptr. 825, 254 Cal.App.2d 151. Habeas Corpus  538

§ 1026.3. Outpatient status 

     •     Historical Notes

A person committed to a state hospital or other treatment facility under Section 1026, and a person placed
pursuant to subdivision (e) of Section 1026.2 as amended by Section 3.5 of Chapter 1488 of the Statutes of
1984, may be placed on outpatient status from the commitment as provided in Title 15 (commencing with
Section 1600) of Part 2.

CREDIT(S)
(Added by Stats.1980, c. 547, p. 1507, § 5.  Amended by Stats.1984, c. 1488, § 4; Stats.1985, c. 260, § 2.)



Historical Notes

Historical And Statutory Notes

2008 Main Volume
The 1984 amendment inserted "and a person placed pursuant to subdivision (b) of Section 1026.2".
Applicability of Stats.1984, c. 1488, see Historical and Statutory Notes under Penal Code § 1026.
The 1985 amendment deleted "the provisions of" preceding "Section 1026"; substituted "subdivision

(e)" for "subdivision (b)" preceding "of Section 1026.2"; inserted "as amended by Section 3.5 of
Chapter 1488 of the Statutes of 1984"; and substituted "the" for "such" preceding "commitment".

2008 Main Volume

Collateral References:

Cal Jur 3d Crim L §3278

§ 1026.4. Escape of one committed to mental health facility 

     •     Historical Notes     •     Research References

(a) Every person committed to a state hospital or other public or private mental health facility pursuant to the
provisions of Section 1026, who escapes from or who escapes while being conveyed to or from the state
hospital or facility, is punishable by imprisonment in the county jail not to exceed one year or in a state prison
for a determinate term of one year and one day.  The term of imprisonment imposed pursuant to this section
shall be served consecutively to any other sentence or commitment.

(b) The medical director or person in charge of a state hospital or other public or private mental health facility
to which a person has been committed pursuant to the provisions of Section 1026 shall promptly notify the chief
of police of the city in which the hospital or facility is located, or the sheriff of the county if the hospital or
facility is located in an unincorporated area, of the escape of the person, and shall request the assistance of the
chief of police or sheriff in apprehending the person, and shall within 48 hours of the escape of the person
orally notify the court that made the commitment, the prosecutor in the case, and the Department of Justice of
the escape.

CREDIT(S)
(Added by Stats.1981, c. 1054, p. 4069, § 1.  Amended by Stats.1989, c. 568,§ 1.)

Historical Notes

Historical And Statutory Notes

The 1989 amendment substituted "for a determinate term of" for "not to exceed" before "one year and
one day".

Research References

Cross References

Escapes in general, see Penal Code § 4530 et seq.
Similar provision, see Penal Code §§ 1370.5, 4536.
Trial costs for persons attempting to escape or escaping from state hospital, see Welfare and



Institutions Code § 4457.
Words and phrases, "county", see Penal Code § 691.

Law Review And Journal Commentaries

Escaping the asylum: When freedom is a crime.  Grant H. Morris, 40 San Diego L.Rev. 481 (2003).

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §§1211, 2972
Cal Jur 3d Crim L §3283
Conviction for escape where prisoner fails to leave confines of prison or institution.  79 ALR4th

1060.

§ 1026.5. Maximum term of commitment; facilities for temporary detention 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a)(1) In the case of any person committed to a state hospital or other treatment facility pursuant to Section
1026 or placed on outpatient status pursuant to Section 1604, who committed a felony on or after July 1, 1977,
the court shall state in the commitment order the maximum term of commitment, and the person may not be
kept in actual custody longer than the maximum term of commitment, except as provided in this section.  For
the purposes of this section, "maximum term of commitment" shall mean the longest term of imprisonment
which could have been imposed for the offense or offenses of which the person was convicted, including the
upper term of the base offense and any additional terms for enhancements and consecutive sentences which
could have been imposed less any applicable credits as defined by Section 2900.5, and disregarding any credits
which could have been earned pursuant to Article 2.5 (commencing with Section 2930) of Chapter 7 of Title 1
of Part 3.

(2) In the case of a person confined in a state hospital or other treatment facility pursuant to Section 1026 or
placed on outpatient status pursuant to Section 1604, who committed a felony prior to July 1, 1977, and who
could have been sentenced under Section 1168 or 1170 if the offense was committed after July 1, 1977, the
Board of Prison Terms shall determine the maximum term of commitment which could have been imposed
under paragraph (1), and the person may not be kept in actual custody longer than the maximum term of
commitment, except as provided in subdivision (b).  The time limits of this section are not jurisdictional.

In fixing a term under this section, the board shall utilize the upper term of imprisonment which could have
been imposed for the offense or offenses of which the person was convicted, increased by any additional terms
which could have been imposed based on matters which were found to be true in the committing court.
However, if at least two of the members of the board after reviewing the person's file determine that a longer
term should be imposed for the reasons specified in Section 1170.2, a longer term may be imposed following
the procedures and guidelines set forth in Section 1170.2, except that any hearings deemed necessary by the
board shall be held within 90 days of September 28, 1979.  Within 90 days of the date the person is received by
the state hospital or other treatment facility, or of September 28, 1979, whichever is later, the Board of Prison
Terms shall provide each person with the determination of the person's maximum term of commitment or shall
notify the person that a hearing will be scheduled to determine the term.

Within 20 days following the determination of the maximum term of commitment the board shall provide the
person, the prosecuting attorney, the committing court, and the state hospital or other treatment facility with a
written statement setting forth the maximum term of commitment, the calculations, and any materials
considered in determining the maximum term.

(3) In the case of a person committed to a state hospital or other treatment facility pursuant to Section 1026 or
placed on outpatient status pursuant to Section 1604 who committed a misdemeanor, the maximum term of
commitment shall be the longest term of county jail confinement which could have been imposed for the



offense or offenses which the person was found to have committed, and the person may not be kept in actual
custody longer than this maximum term.

(4) Nothing in this subdivision limits the power of any state hospital or other treatment facility or of the
committing court to release the person, conditionally or otherwise, for any period of time allowed by any other
provision of law.

(b)(1) A person may be committed beyond the term prescribed by subdivision (a) only under the procedure set
forth in this subdivision and only if the person has been committed under Section 1026 for a felony and by
reason of a mental disease, defect, or disorder represents a substantial danger of physical harm to others.

(2) Not later than 180 days prior to the termination of the maximum term of commitment prescribed in
subdivision (a), the medical director of a state hospital in which the person is being treated, or the medical
director of the person's treatment facility or the local program director, if the person is being treated outside a
state hospital setting, shall submit to the prosecuting attorney his or her opinion as to whether or not the patient
is a person described in paragraph (1).  If requested by the prosecuting attorney, the opinion shall be
accompanied by supporting evaluations and relevant hospital records.  The prosecuting attorney may then file a
petition for extended commitment in the superior court which issued the original commitment.  The petition
shall be filed no later than 90 days before the expiration of the original commitment unless good cause is
shown.  The petition shall state the reasons for the extended commitment, with accompanying affidavits
specifying the factual basis for believing that the person meets each of the requirements set forth in paragraph
(1).

(3) When the petition is filed, the court shall advise the person named in the petition of the right to be
represented by an attorney and of the right to a jury trial.  The rules of discovery in criminal cases shall apply.
If the person is being treated in a state hospital when the petition is filed, the court shall notify the community
program director of the petition and the hearing date.

(4) The court shall conduct a hearing on the petition for extended commitment.  The trial shall be by jury unless
waived by both the person and the prosecuting attorney.  The trial shall commence no later than 30 calendar
days prior to the time the person would otherwise have been released, unless that time is waived by the person
or unless good cause is shown.

(5) Pending the hearing, the medical director or person in charge of the facility in which the person is confined
shall prepare a summary of the person's programs of treatment and shall forward the summary to the community
program director or a designee, and to the court.  The community program director or a designee shall review
the summary and shall designate a facility within a reasonable distance from the court in which the person may
be detained pending the hearing on the petition for extended commitment.  The facility so designated shall
continue the program of treatment, shall provide adequate security, and shall, to the greatest extent possible,
minimize interference with the person's program of treatment.

(6) A designated facility need not be approved for 72-hour treatment and evaluation pursuant to the provisions
of the Lanterman-Petris-Short Act (Part 1 (commencing with Section 5000) of Division 5 of the Welfare and
Institutions Code).  However, a county jail may not be designated unless the services specified in paragraph (5)
are provided and accommodations are provided which ensure both the safety of the person and the safety of the
general population of the jail.  If there is evidence that the treatment program is not being complied with or
accommodations have not been provided which ensure both the safety of the committed person and the safety of
the general population of the jail, the court shall order the person transferred to an appropriate facility or make
any other appropriate order, including continuance of the proceedings.

(7) The person shall be entitled to the rights guaranteed under the federal and State Constitutions for criminal
proceedings.  All proceedings shall be in accordance with applicable constitutional guarantees.  The state shall
be represented by the district attorney who shall notify the Attorney General in writing that a case has been
referred under this section.  If the person is indigent, the county public defender or State Public Defender shall
be appointed.  The State Public Defender may provide for representation of the person in any manner



authorized by Section 15402 of the Government Code.  Appointment of necessary psychologists or psychiatrists
shall be made in accordance with this article and Penal Code and Evidence Code provisions applicable to
criminal defendants who have entered pleas of not guilty by reason of insanity.

(8) If the court or jury finds that the patient is a person described in paragraph (1), the court shall order the
patient recommitted to the facility in which the patient was confined at the time the petition was filed.  This
commitment shall be for an additional period of two years from the date of termination of the previous
commitment, and the person may not be kept in actual custody longer than two years unless another extension
of commitment is obtained in accordance with the provisions of this subdivision.  Time spent on outpatient
status, except when placed in a locked facility at the direction of the outpatient supervisor, shall not count as
actual custody and shall not be credited toward the person's maximum term of commitment or toward the
person's term of extended commitment.

(9) A person committed under this subdivision shall be eligible for release to outpatient status pursuant to the
provisions of Title 15 (commencing with Section 1600) of Part 2.

(10) Prior to termination of a commitment under this subdivision, a petition for recommitment may be filed to
determine whether the patient remains a person described in paragraph (1).  The recommitment proceeding shall
be conducted in accordance with the provisions of this subdivision.

(11) Any commitment under this subdivision places an affirmative obligation on the treatment facility to
provide treatment for the underlying causes of the person's mental disorder.

CREDIT(S)
(Added by Stats.1979, c. 1114, p. 4051, § 3, eff. Sept. 28, 1979.  Amended by Stats.1980, c. 547, p. 1507, § 6;
Stats.1980, c. 1117, p. 3592, § 6.1; Stats.1982, c. 650, p. 2664, § 1, eff. Aug. 27, 1982; Stats.1984, c. 1488, § 5;
Stats.1985, c. 1232, § 3.5, eff. Sept. 30, 1985; Stats.1991, c. 183 (A.B.1014), § 2; Stats.1993-94, 1st Ex.Sess., c.
9 (S.B.39), § 1.)

Historical Notes

Historical And Statutory Notes

2008 Main Volume
Legislative intent concerning the 1979 legislation, see Historical and Statutory Notes under Penal Code

§ 1026.
The 1980 amendment by c. 1117 substituted throughout the section "treatment facility" for "facility";

substituted in the first sentence of subd.(a)(1) and in subd.(a)(3) "treatment facility pursuant to
Section 1026 or placed on outpatient status pursuant to Section 1604" for "facility pursuant to
Section 1026 or 1026.1"; substituted at the end of subd.(a)(1) "Sections 2930 to 2932" for "Section
2930 to 2932" (subsequently amended; see 1984 amendment note); substituted in the first sentence
of subd.(a)(2) "confined in a state hospital or other treatment facility pursuant to Section 1026 or
placed on outpatient status pursuant to Section 1604" for "committed to a state hospital or other
facility pursuant to Section 1026 or 1026.1"; inserted in the first sentence of subd.(a)(2) "and"
preceding "who could have been sentenced"; substituted in the first sentence of subd.(a)(2) "Board
of Prison Terms" for "Community Release Board"; substituted in the second sentence of the second
paragraph of subd.(a)(2) "September 28, 1979" for "the operative date of this section"; substituted in
the third sentence of the second paragraph of subd.(a)(2) "September 28, 1979" for "the effective
date of this subdivision", "the person's maximum term of commitment" for "his maximum term of
commitment" and "a hearing will be scheduled to determine the term" for "he will be scheduled for a
hearing to determine his term"; substituted in the first sentence of subd.(b)(3) "When such a petition
is filed" for "At the time of filing a petition" and "the right" for "his right"; inserted "calendar" in the
third sentence of subd.(b)(4); substituted in subd.(b)(6) "the patient is a person" for "the person is a



person" and "the patient was confined" for "he was confined"; substituted in subd.(b)(7) "release to
outpatient status or parole pursuant to the provisions of Title 15 (commencing with Section 1600) of
Part 2" for "outpatient or parole release as provided in Section 1026.1 or Section 7375 of the
Welfare and Institutions Code" (subsequently amended; see 1984 amendment note); substituted in
subd.(b)(8) "the patient" for "the person"; and rewrote subd.(b)(1), which had read: "A person may
be committed beyond the term prescribed by subdivision (a) only under the procedure set forth in
this subdivision and only if such person has been committed under Section 1026 for a felony subject
to subdivision (b) of Section 1026 and who by reason of a mental disease, defect, or disorder
represents a substantial danger of physical harm to others."

Amendment of this section by § 6 of Stats.1980, c. 1117, p. 3590, failed to become operative under the
provisions of §§ 28 and 29 of that Act.

Effect of amendment of section by two or more acts at the same session of the legislature, see
Government Code § 9605.

The 1982 amendment substituted the first three sentences of subd.(b)(2) for the former first sentence
which had read: "If during a commitment, the medical director of a state hospital or other treatment
facility has good cause to believe that a patient is a person described in paragraph (1), the director
may submit such supporting evaluations and case file to the prosecuting attorney, who may file a
petition for extended commitment in the superior court which issued the original commitment."

The 1984 amendment substituted, at the end of subd.(a)(1), "pursuant to Article 2.5 (commencing with
Section 2930) of Chapter 7 of Title 1 of Part 3" for "under Sections 2930 to 2932, inclusive";
deleted, following "for a felony" in subd.(b)(1), "of murder, mayhem, a violation of Section 207 or
209 in which the victim suffers intentionally inflicted great bodily injury, robbery with a dangerous
or deadly weapon or in which the victim suffers great bodily injury, a violation of subdivision (a) or
(b) of Section 451, a violation of subdivision 2 or 3 of Section 261, a violation of Section 459 in the
first degree, assault with intent to commit murder, a violation of Section 220 in which the victim
suffers great bodily injury, a violation of Section 288, a violation of Section 12303.1, 12303.2,
12303.3, 12308, 12309, or 12310, or if the defendant has been found guilty of a felony involving
death, great bodily injury, or an act which poses a serious threat of bodily harm to another person";
added, to the end of the fourth sentence in subd.(b)(2), "unless good cause is shown"; added, to the
end of subd.(b)(4), "or unless good cause is shown"; deleted, from the end of subd.(b)(5), "or
asserted diminished capacity defenses"; substituted, in the first sentence of subd.(b)(6), "shall" for
"may" preceding "order the patient"; inserted, at the beginning of the second sentence of subd.(b)(6)
[and thereby making the former single sentence into two sentences] "Any such commitment shall
be"; and deleted, from subd.(b)(7), "or parole" following "outpatient status".

Applicability of Stats.1984, c. 1488, see Historical and Statutory Notes under Penal Code § 1026.
The 1985 amendment substituted in the first sentence of subd.(b)(2) "in which the person is being

treated, or the medical director of the person's treatment facility or the local program director, if the
person is being treated outside a state hospital setting" for "or".

The 1991 amendment, in subd.(b)(3), added the sentence relating to persons being treated in a state
hospital when the petition is filed; inserted subds.(b)(5) and (6) relating to designation of a facility in
which the person may be confined pending the hearing for extended commitment and describing
facilities that can be so designated; and made other nonsubstantive changes.

The 1994 amendment, in subd.(b)(8), at the end of the second sentence, added "and the person may not
be kept in actual custody longer than two years unless another extension of commitment is obtained
in accordance with the provisions of this subdivision", and added the third sentence, relating to
credit for time spent on outpatient status.
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Departure from sentencing guidelines, reasonable notice, see Burns v. U.S., U.S.Dist.Col.1991, 111
S.Ct. 2182, 501 U.S. 129, 115 L.Ed.2d 123, on remand 946 F.2d 1567, 292 U.S.App.D.C. 87.

Sentencing guidelines, appellate review, non-guidelines sentence, abuse of discretion standard, see
Gall v. U.S., 2007, 128 S.Ct. 586, 169 L.Ed.2d 445.

Sentencing guidelines, drug offenses, 100-to-one ratio for crack cocaine vs. powder cocaine,
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Kimbrough v. U.S., 2007, 128 S.Ct. 558, 169 L.Ed.2d 481.
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Validity - In general 1
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Validity - Equal protection 2

Waiver of rights 22

1. Validity — In general

Compelling insanity acquittee, over his objection, to testify as to his mental health during hearing to determine
whether his commitment to state hospital should be extended, in violation of his privilege against
self-incrimination, was prejudicial, even if his testimony was in some regards cumulative to that of other
witnesses. People v. Haynie (App. 5 Dist. 2004) 11 Cal.Rptr.3d 163, 116 Cal.App.4th 1224. Mental Health 
440

Sexually Violent Predators Act (SVPA) was valid as against claim that it violated equal protection because it
had a lower evidentiary standard than the mentally disordered offender law, the Lanterman-Petris-Short (LPS)
Act, and the commitment scheme for persons not guilty by reason of insanity; SVPA was similar to other
schemes, as it required proof of a current mental condition and current dangerousness but did not require a
recent overt act. People v. Hubbart (App. 6 Dist. 2001) 106 Cal.Rptr.2d 490, 88 Cal.App.4th 1202, rehearing
denied, review denied, certiorari denied 122 S.Ct. 1097, 534 U.S. 1143, 151 L.Ed.2d 994.

For equal protection purposes, involuntary mental commitment of person is proper where mental disorder



causes person to be dangerous. People v. Superior Court (Blakely) (App. 2 Dist. 1997) 70 Cal.Rptr.2d 388, 60
Cal.App.4th 202, review denied. Constitutional Law  3143

By requiring prosecution to prove dangerousness because of mental disease, defect, or disorder, statute setting
forth procedure for extending commitment of insanity acquittee assures that extended commitment bears
reasonable relation to process of commitment and does not violate due process. People v. Wilder (App. 4 Dist.
1995) 39 Cal.Rptr.2d 247, 33 Cal.App.4th 90, rehearing denied, review denied. Constitutional Law  4337;
Mental Health  433(1)

2.  —  —  Equal protection, validity

Because statutes granting potential civil and not guilty by reason of insanity (NGI) committees "the rights
guaranteed under the federal and State Constitutions for criminal proceedings," did not grant those persons the
privilege not to testify in commitment proceedings, there was no disparate treatment, and thus no equal
protection violation, in not granting the criminal law privilege not to testify to potential mentally disordered
offender (MDO) committees. People v. Lopez (App. 4 Dist. 2006) 40 Cal.Rptr.3d 789, 137 Cal.App.4th 1099,
modified on denial of rehearing, review denied. Constitutional Law  3172; Mental Health  32; Mental
Health  433(1)

3.  —  —  Due process, validity

In order to satisfy the constitutional requirement of due process, a commitment of a person found not guilty by
reason of insanity may be extended only if there is substantial evidence the defendant had, at the very least,
serious difficulty controlling his potentially dangerous behavior; the requirement of serious difficulty in
controlling dangerous behavior serves to limit involuntary civil confinement to those who suffer from a
volitional impairment rendering them dangerous beyond their control. People v. Sudar (App. 1 Dist. 2007) 70
Cal.Rptr.3d 190, 158 Cal.App.4th 655, as modified. Constitutional Law  4337; Mental Health  440

In interest of judicial economy, and because challenge on appeal was really one to sufficiency of evidence,
Court of Appeal would entertain insanity committee's due process challenge to trial court's two-year extension
of commitment in state mental hospital, which challenge was based on trial court's failure to require proof that
committee had serious difficulty in controlling his dangerous behavior, notwithstanding committee's failure to
object to extension order on due process grounds in trial court. People v. Galindo (App. 3 Dist. 2006) 48
Cal.Rptr.3d 241, 142 Cal.App.4th 531. Mental Health  440

To preserve constitutionality of extended commitment scheme for insanity committees under due process
clause, notwithstanding lack of express requirement, scheme must be interpreted as requiring proof that the
person under commitment has serious difficulty in controlling his behavior. People v. Galindo (App. 3 Dist.
2006) 48 Cal.Rptr.3d 241, 142 Cal.App.4th 531. Constitutional Law  4337; Mental Health  440

The constitutional right to not be compelled to testify against oneself is clearly and relevantly implicated when
an insanity acquittee is called by the state to testify in a proceeding to recommit him or her to a state mental
hospital, even if what is said on the witness stand is not per se incriminating. People v. Haynie (App. 5 Dist.
2004) 11 Cal.Rptr.3d 163, 116 Cal.App.4th 1224. Witnesses  297(4.1)

Statute providing that insanity acquittee who is subject to potential extension of commitment in state hospital is
"entitled to the rights guaranteed under the federal and State Constitutions for criminal proceedings" does not
extend the protection of constitutional provisions which bear no relevant relationship to the proceedings. People
v. Haynie (App. 5 Dist. 2004) 11 Cal.Rptr.3d 163, 116 Cal.App.4th 1224. Mental Health  440

Statute providing that insanity acquittee who is subject to potential extension of commitment in state hospital is
"entitled to the rights guaranteed under the federal and State Constitutions for criminal proceedings" extended
privilege against self-incrimination to insanity acquittees during commitment extension hearing, and thus
privilege barred prosecution from compelling insanity acquittee, over his objection, to testify as to his mental
health during hearing. People v. Haynie (App. 5 Dist. 2004) 11 Cal.Rptr.3d 163, 116 Cal.App.4th 1224.



Witnesses  293.5

Although many constitutional protections relating to criminal proceedings are available in commitment
extension trial for insanity committee, the application of all such protections is not mandated by statute, and
prohibition against ex post facto laws, privilege against self-incrimination, right to be free of double jeopardy,
and right to personal waiver of jury trial are not applicable. People v. Powell (App. 2 Dist. 2004) 8 Cal.Rptr.3d
441, 114 Cal.App.4th 1153, rehearing denied, review denied. Criminal Law  393(1); Jury  28(5);
Mental Health  440

Civilly committed individuals and insanity acquittees are not similarly situated for equal protection purposes,
where civil commitment is intended for those persons who present danger to themselves or others because of
mental disorder and where, by contrast, insanity acquittee has demonstrated dangerousness of committing
criminal offense. People v. Wilder (App. 4 Dist. 1995) 39 Cal.Rptr.2d 247, 33 Cal.App.4th 90, rehearing
denied, review denied. Constitutional Law  3172

Right to be mentally competent during commitment extension hearing is not guaranteed under fundamental
principles of due process. People v. Angeletakis (App. 4 Dist. 1992) 7 Cal.Rptr.2d 377, 5 Cal.App.4th 963,
rehearing denied and modified, review denied, certiorari denied 113 S.Ct. 1298, 507 U.S. 926, 122 L.Ed.2d 688.
Constitutional Law  4337; Mental Health  440

Insanity acquittee has right to confront and cross-examine witnesses in commitment extension proceeding.
People v. Angeletakis (App. 4 Dist. 1992) 7 Cal.Rptr.2d 377, 5 Cal.App.4th 963, rehearing denied and
modified, review denied, certiorari denied 113 S.Ct. 1298, 507 U.S. 926, 122 L.Ed.2d 688. Mental Health 
440

Federal and state double jeopardy proscriptions did not apply to proceedings to extend commitment of
defendant who had been committed after being found not guilty of criminal offense by reason of insanity;
commitment to state hospital after insanity determination was in lieu of criminal punishment and was for
purpose of treatment rather than punishment, and proceeding to extend commitment was essentially civil in
nature. People v. Superior Court (Williams) (App. 2 Dist. 1991) 284 Cal.Rptr. 601, 233 Cal.App.3d 477, review
denied. Double Jeopardy  22; Double Jeopardy  23

Statutory provision pursuant to which defendant who has been committed after being found not guilty by reason
of insanity and who is subject to proceedings to extend such commitment is entitled to "rights guaranteed under
the federal and state constitutions for criminal proceedings . . . [with all proceedings to be] in accordance with
applicable constitutional guarantees" does not afford double jeopardy protections to defendant; statutory
language merely codifies judicially mandated application of constitutional protections to extension hearings, but
does not extend protection of constitutional provisions that bear no relevant relationship to proceedings, and
double jeopardy provisions have no meaningful application to extension proceedings that are civil in nature and
are for purpose of treatment rather than punishment. People v. Superior Court (Williams) (App. 2 Dist. 1991)
284 Cal.Rptr. 601, 233 Cal.App.3d 477, review denied. Double Jeopardy  22; Double Jeopardy  23

4. Construction and application

Commitment extension trial for insanity committee is civil in nature and directed to treatment, not punishment.
People v. Powell (App. 2 Dist. 2004) 8 Cal.Rptr.3d 441, 114 Cal.App.4th 1153, rehearing denied, review
denied. Mental Health  440

Purpose of committing insanity acquittee is to treat his mental illness and to protect him and society from his
potential dangerousness. People v. Wilder (App. 4 Dist. 1995) 39 Cal.Rptr.2d 247, 33 Cal.App.4th 90,
rehearing denied, review denied. Mental Health  440

Person committed to state hospital upon finding that person was not guilty of crime by reason of insanity may
be released from hospital upon restoration of sanity, expiration of maximum term of commitment, or approval
of outpatient status. People v. Sword (App. 4 Dist. 1994) 34 Cal.Rptr.2d 810, 29 Cal.App.4th 614, rehearing
denied, review denied, certiorari denied 115 S.Ct. 1977, 514 U.S. 1117, 131 L.Ed.2d 865. Mental Health 



440

For purposes of this section maximum term of commitment is the longest term of imprisonment that could have
been imposed for offenses committed by defendant if he had been so convicted, including the upper term of
base offense and any additional terms for enhancements and consecutive sentences which could have been
imposed. People v. Smith (App. 3 Dist. 1984) 207 Cal.Rptr. 134, 160 Cal.App.3d 1100. Mental Health 
439.1

Only violent offender may be subject to provision of this section. People v. Woodson (App. 1 Dist. 1983) 189
Cal.Rptr. 199, 140 Cal.App.3d 1.

Subd. (b)(1) of this section providing that person may be committed beyond term prescribed by subd.(a) of this
section only under procedures set forth in subdivision sets forth procedure which is mandatory in sense that,
without compliance with such procedure, no person may be committed beyond existing term. People v. Pacini
(App. 3 Dist. 1981) 174 Cal.Rptr. 820, 120 Cal.App.3d 877. Mental Health  439.1

5. Legislative intent

In enacting statute granting a potential not guilty by reason of insanity (NGI) committee "the rights guaranteed
under the federal and State Constitutions for criminal proceedings," the Legislature intended to grant the rights
guaranteed by due process, such as proof beyond a reasonable doubt and a unanimous verdict, but not other
rights that are granted criminal defendants alone, such as the privilege not to testify. People v. Lopez (App. 4
Dist. 2006) 40 Cal.Rptr.3d 789, 137 Cal.App.4th 1099, modified on denial of rehearing, review denied. Mental
Health  439.1

This section providing that it was intent of legislature that statutory provisions providing for extension of
commitment of criminal defendant shall not affect extension of commitment of person ordered prior to effective
date of this section precluded retroactive application of new procedural requirements to extensions granted
before effective date of this section, not to commitments made before that date. People v. Minor (App. 1 Dist.
1991) 277 Cal.Rptr. 615, 227 Cal.App.3d 37. Mental Health  433(1)

While subsequently enacted legislation governing termination of commitment of insane criminal offenders
could not validate an earlier unauthorized extension of a commitment, such legislation could provide an
indication of what legislature intended when it repealed the mentally disordered sex offenders laws. Baker v.
Superior Court of San Diego County (1984) 200 Cal.Rptr. 293, 35 Cal.3d 663, 677 P.2d 219. Statutes  220

6. Maximum term of commitment — In general

A defendant found not guilty by reason of insanity is committed to the state hospital for a maximum term of
commitment, which is equal to the longest term of imprisonment for the crimes which could have been imposed
had the defendant been convicted and sentenced rather than found not guilty by reason of insanity. People v.
Hernandez (App. 2 Dist. 2005) 36 Cal.Rptr.3d 719, 134 Cal.App.4th 1232. Mental Health  440

Subsequent release from a state hospital after an insanity commitment occurs upon (1) restoration of sanity, (2)
expiration of the maximum term of commitment, or (3) a court's approval of outpatient status. People v. Cross
(App. 2 Dist. 2005) 25 Cal.Rptr.3d 186, 127 Cal.App.4th 63, review denied. Mental Health  440

Where petitioner was found not guilty of murder by reason of insanity and committed to state hospital without
finding of degree of murder, prosecutor, in order to base petitioner's insanity commitment upon maximum term
for first-degree murder, was required to seek and obtain similar determination from trial court; if prosecutor
declined to seek setting of degree, or failed to obtain first-degree determination, petitioner's maximum term
commitment would be reset at term for second-degree murder. Jackson v. Superior Court of City and County of
San Francisco (App. 1 Dist. 1983) 189 Cal.Rptr. 491, 140 Cal.App.3d 526. Mental Health  439.1

Doubts as to dates of termination of maximum permissible confinement of one found not guilty by reason of
insanity reasonably could be resolved in terms of earlier filings for purpose predicated on particular facts of



case, without impairment of scope of extension of commitment term. People v. Saville (App. 2 Dist. 1982) 188
Cal.Rptr. 376, 138 Cal.App.3d 970. Mental Health  439.1

There was prejudice compelling reversal from failure to rearraign after filing of amended information and to
properly advise defendant that her prosecution under reduced charges in amended pleading did not result in a
concomitant reduction in maximum possible consequences flowing from a commitment under defendant's plea
of not guilty by reason of insanity and, in fact, exceeded longest term of imprisonment to which she could be
sentenced for underlying crime. People v. Lomboy (App. 4 Dist. 1981) 171 Cal.Rptr. 812, 116 Cal.App.3d 67.
Criminal Law  1166(3)

The maximum term of commitment within meaning of Welf. & Inst. C. § 6316.1 (repealed), providing the
maximum term of commitment for mentally disordered sex offenders, and this section, with respect to
misdemeanors is computed by adding the maximum jail term for each such misdemeanor to any maximum term
of commitment for felonies as computed under those sections provided that the resulting maximum term of
commitment may not exceed that which would result if the same misdemeanor offenses had been punished as
felonies.  For the purpose of determining such limit on maximum term of commitment, those misdemeanor
offenses which do not have alternative felony terms prescribed by law should be treated as if they had been a
felony with punishments as prescribed by § 18, which relates to punishment for felonies not otherwise
prescribed. 63 Op.Atty.Gen. 199, 3-14-80.

7.  —  —  Credits against commitment term, maximum term of commitment

Defendant committed to state hospital after he was found not guilty by reason of insanity was not entitled to
precommitment conduct credits for the time he spent in jail. People v. Mord (App. 5 Dist. 1988) 243 Cal.Rptr.
403, 197 Cal.App.3d 1090. Mental Health  439.1

Defendant who was committed to state hospital after he was found not guilty by reason of insanity was not
entitled to conduct credits for time he spent at the state hospital prior to commitment. People v. Mord (App. 5
Dist. 1988) 243 Cal.Rptr. 403, 197 Cal.App.3d 1090. Mental Health  439.1

Defendant was entitled to custody credit against "maximum term of commitment" to state hospital for time he
was confined in county mental health facility under West's Ann.Cal.Penal Code § 1026.5(a)(1), which defines
maximum term of commitment as the term of imprisonment which could have been imposed for offense or
offenses of which person was convicted, less any applicable credits. People v. Minahen (App. 5 Dist. 1986) 224
Cal.Rptr. 460, 179 Cal.App.3d 180, review denied. Mental Health  440

Defendant committed to state hospital after he was found not guilty of attempted murder and assault with
deadly weapon was not entitled to conduct credit for time spent in county jail and state hospital before trial of
the criminal charges. People v. Campos-Castillo (App. 4 Dist. 1986) 222 Cal.Rptr. 440, 176 Cal.App.3d 926,
review denied. Prisons  15(3)

Defendant committed to state hospital following finding of not guilty by reason of insanity was not entitled to
good time-work time credits for pretrial time allegedly spent at state mental hospital. People v. Bodis (App. 2
Dist. 1985) 220 Cal.Rptr. 57, 174 Cal.App.3d 435. Mental Health  439.1

8. Standard for extended commitment

Statute authorizing extended commitment for defendant found not guilty of crime by reason of insanity required
proof that defendant had serious difficulty in controlling dangerous behavior. People v. Bowers (App. 5 Dist.
2006) 52 Cal.Rptr.3d 74, 145 Cal.App.4th 870. Mental Health  440

Test for involuntary recommitment of insanity acquittee, under statute governing extension of involuntary
mental commitment beyond maximum term of imprisonment for acquittee who has been involuntarily
committed for felony and who represents substantial danger of physical harm to others, is different from test for
defense of not guilty by reason of insanity. People v. Superior Court (Blakely) (App. 2 Dist. 1997) 70



Cal.Rptr.2d 388, 60 Cal.App.4th 202, review denied. Mental Health  440

Whether insanity acquittee diagnosed with antisocial personality disorder suffered from mental disease,
disorder, or defect which rendered him a danger to others under statute governing extension of involuntary
mental commitment of insanity acquittee beyond maximum term of imprisonment was not question of law, but
rather, was one for trier of fact to be resolved with assistance of expert testimony at trial on People's petition for
extension of acquittee commitment. People v. Superior Court (Blakely) (App. 2 Dist. 1997) 70 Cal.Rptr.2d 388,
60 Cal.App.4th 202, review denied. Mental Health  440

To obtain extended commitment of insanity acquittee under statute governing extension of involuntary mental
commitment beyond maximum term of imprisonment for felony acquittee who, by reason of mental disease,
defect, or disorder, represents substantial danger of physical harm to others, People are required to meet
standard of proof beyond a reasonable doubt. People v. Superior Court (Blakely) (App. 2 Dist. 1997) 70
Cal.Rptr.2d 388, 60 Cal.App.4th 202, review denied. Mental Health  440

Standard to extend commitment of insanity acquittee, which requires that acquittee present risk of harm because
of mental disease, defect or disorder, is designed to ensure that acquittee will continue to receive treatment and
society will be protected. People v. Wilder (App. 4 Dist. 1995) 39 Cal.Rptr.2d 247, 33 Cal.App.4th 90,
rehearing denied, review denied. Mental Health  440

Unanimous jury must determine insanity acquittee's dangerousness beyond a reasonable doubt in commitment
extension hearing. People v. Angeletakis (App. 4 Dist. 1992) 7 Cal.Rptr.2d 377, 5 Cal.App.4th 963, rehearing
denied and modified, review denied, certiorari denied 113 S.Ct. 1298, 507 U.S. 926, 122 L.Ed.2d 688. Mental
Health  440

Proceedings to extend commitment of defendant who has been committed to state hospital following insanity
determination is essentially civil in nature in that it is directed to treatment rather than punishment. People v.
Superior Court (Williams) (App. 2 Dist. 1991) 284 Cal.Rptr. 601, 233 Cal.App.3d 477, review denied. Mental
Health  440

State sustains its burden when seeking to extend commitment for person who has been found not guilty by
reason of insanity if it shows, among other elements, that the person is dangerous to the physical safety of
others, without regard to the effect of any medication. People v. Bolden (App. 4 Dist. 1990) 266 Cal.Rptr. 724,
217 Cal.App.3d 1591, review denied. Mental Health  440

Defendant was not entitled to dismissal of the People's petition to extend his civil commitment on a
not-guilty-by-reason-of-insanity plea on ground that plea transcript showed that plea was entered without
advisement that it could result in lifetime commitment; defendant failed to allege and prove that he in fact had
no knowledge of the possibility of unlimited extensions of his NGI commitment before plea was entered and
when plea could have been challenged by direct appeal. People v. Superior Court (Wagner) (App. 2 Dist. 1989)
258 Cal.Rptr. 740, 210 Cal.App.3d 1146, review denied. Mental Health  440

Because burden of proof is placed on prosecution to prove beyond a reasonable doubt the two conditions
required for an extended commitment, standard is not less stringent than that for an original commitment even
though it is different, and thus criminally insane defendant was not denied due process on ground that extended
commitment was permitted on a lesser standard. People v. Buttes (App. 5 Dist. 1982) 184 Cal.Rptr. 497, 134
Cal.App.3d 116. Constitutional Law  4337

9. Procedures for recommitment

Proceedings to extend commitments of offenders found not guilty by reason of insanity require jury trials.
People v. Dobson (App. 5 Dist. 2008) 75 Cal.Rptr.3d 238, 161 Cal.App.4th 1422, review denied. Jury 
19(6.5)

A hearing to extend treatment for a defendant found not guilty by reason of insanity is a civil, not a criminal,
proceeding, for which the purpose is treatment, not punishment, and at which the courts, under a grant of



authority by the Legislature, designate the applicable rights. People v. Givan (App. 5 Dist. 2007) 67 Cal.Rptr.3d
356, 156 Cal.App.4th 405, review denied. Mental Health  440

Proceedings to extend commitment of insanity acquittee are essentially civil in nature, though they include
many constitutional protections relating to criminal proceedings. People v. Wilder (App. 4 Dist. 1995) 39
Cal.Rptr.2d 247, 33 Cal.App.4th 90, rehearing denied, review denied. Mental Health  440

At extension of commitment hearing, trier of fact is not concerned with insanity acquittee's avoidance of
criminal responsibility, but only with treatment for his mental illness. People v. Wilder (App. 4 Dist. 1995) 39
Cal.Rptr.2d 247, 33 Cal.App.4th 90, rehearing denied, review denied. Mental Health  440

Defendant in recommitment proceeding is entitled to all constitutional protections afforded defendants in
criminal proceedings. People v. Jenkins (App. 4 Dist. 1985) 213 Cal.Rptr. 904, 168 Cal.App.3d 41. Mental
Health  439.1

While each successive recommitment of defendant, who was initially committed upon finding he was not guilty
by reason of insanity, requires de novo determination regarding defendant's dangerousness, offense-related
predicate need only be established in first recommitment proceeding for doctrine of collateral estoppel to apply
to subsequent recommitments, as long as offense-related issue was actually litigated in first proceeding. People
v. Jenkins (App. 4 Dist. 1985) 213 Cal.Rptr. 904, 168 Cal.App.3d 41. Mental Health  439.1

10. Recommendation for extension

Proceedings to extend commitments of offenders found not guilty by reason of insanity are essentially civil in
nature, for which the purpose is treatment and not punishment, even though they include many constitutional
protections relating to criminal proceedings. People v. Dobson (App. 5 Dist. 2008) 75 Cal.Rptr.3d 238, 161
Cal.App.4th 1422, review denied. Action  18; Mental Health  440

Failure to comply with requirement that a recommendation on extension of commitment to state hospital be sent
to prosecuting attorney no later than 180 days prior to termination of maximum term of commitment did not
deprive trial court of jurisdiction to issue recommitment order, where there was good cause for delay inasmuch
as extension of defendant's term was based substantially on his acquisition of weapons, the discovery of which
occurred 163 days before the end of his term; moreover, defendant made no concrete showing of prejudice.
People v. Mord (App. 5 Dist. 1988) 243 Cal.Rptr. 403, 197 Cal.App.3d 1090. Mental Health  440

11. Grounds for extended commitment — In general

Prerequisite to granting two-year extension of defendant's commitment in state mental hospital, based on the
statutory finding that defendant represented a substantial danger of physical harm to others, required substantial
evidence that defendant had, at the very least, serious difficulty controlling his potentially dangerous behavior.
People v. Zapisek (App. 1 Dist. 2007) 54 Cal.Rptr.3d 873, 147 Cal.App.4th 1151, review denied. Mental Health

 440

Trial court's failure to require proof that committee had serious difficulty in controlling his dangerous behavior,
as prerequisite to granting petition for two-year extension of commitment of insanity committee in state mental
hospital, was not harmless beyond a reasonable doubt; while there was abundant evidence that defendant's
behavior was dangerous, and that he did not in fact control his behavior, there was lack of required proof that he
was unable to do so, this making him dangerous beyond his control. People v. Galindo (App. 3 Dist. 2006) 48
Cal.Rptr.3d 241, 142 Cal.App.4th 531. Mental Health  440

Whether insanity acquittee is mentally ill and dangerous to others and is in need of confined therapy turns on
meaning of facts which must be interpreted by expert psychiatrists and psychologists. People v. Superior Court
(Blakely) (App. 2 Dist. 1997) 70 Cal.Rptr.2d 388, 60 Cal.App.4th 202, review denied. Mental Health 
439.1

Critical question when extending commitment of defendant found not guilty by reason of insanity is whether



defendant by reason of any mental disorder continues to represent substantial danger of physical harm to others,
rather than whether defendant has recovered from originally diagnosed condition. People v. McCune (App. 3
Dist. 1995) 43 Cal.Rptr.2d 804, 37 Cal.App.4th 686, rehearing denied. Mental Health  439.1

Defendant's fondling of children was physical harm which could be basis for extending commitment of
defendant found guilty by reason of insanity, despite contention that defendant's fondling of children was
nonviolent sexual molestation and did not present danger of physical harm. People v. McCune (App. 3 Dist.
1995) 43 Cal.Rptr.2d 804, 37 Cal.App.4th 686, rehearing denied. Mental Health  439.1

At end of maximum time period for commitment of insanity acquittee, district attorney may petition to extend
commitment if patient presents substantial risk of physical harm to others because of mental disease, defect or
disorder. People v. Wilder (App. 4 Dist. 1995) 39 Cal.Rptr.2d 247, 33 Cal.App.4th 90, rehearing denied, review
denied. Mental Health  440

In order to extend period of commitment for insanity acquittee, prosecution must show beyond reasonable
doubt that patient is mentally ill and physical danger to others. People v. Wilder (App. 4 Dist. 1995) 39
Cal.Rptr.2d 247, 33 Cal.App.4th 90, rehearing denied, review denied. Mental Health  440

If insanity acquittee continues to be mentally ill and dangerous at end of maximum period, government may
petition to extend commitment to treat acquittee's mental illness and to protect acquittee and society from his
potential dangerousness. People v. Wilder (App. 4 Dist. 1995) 39 Cal.Rptr.2d 247, 33 Cal.App.4th 90,
rehearing denied, review denied. Mental Health  440

Diagnosis of antisocial personality disorder may be substantial evidence of "mental disorder" warranting
extension of commitment of defendant who has been committed to state hospital after being found not guilty by
reason of insanity where diagnosis is based on criteria in addition to repeated criminal or antisocial behavior.
People v. Superior Court (Williams) (App. 2 Dist. 1991) 284 Cal.Rptr. 601, 233 Cal.App.3d 477, review
denied. Mental Health  440

One single recent act of violence unrelated to original crime for which defendant had been found not guilty by
reason of insanity and committed, or single psychiatric opinion that committed defendant is dangerous as result
of mental disorder, constitutes substantial evidence to support extension of commitment. People v. Superior
Court (Williams) (App. 2 Dist. 1991) 284 Cal.Rptr. 601, 233 Cal.App.3d 477, review denied. Evidence 
571(2); Mental Health  440

People present a prima facie case for extending commitment of person who has been found not guilty by reason
of insanity by showing beyond a reasonable doubt that the person was committed for a felony and has a mental
disease, defect, or disorder which causes him to represent a substantial danger of physical harm to others,
without regard to the effects of treatment or medication upon his behavior, but the effect of medication
controlling the person's dangerousness and whether he will self-medicate in an unsupervised environment may
be raised by the person as a defense. People v. Bolden (App. 4 Dist. 1990) 266 Cal.Rptr. 724, 217 Cal.App.3d
1591, review denied. Mental Health  440

Assertion that person who has been found not guilty by reason of insanity and whose commitment to state
hospital state seeks to extend would not be dangerous if properly medicated and would self-medicate in an
unsupervised environment is an affirmative defense as to which the burden of proof by a preponderance of the
evidence may be constitutionally placed on the person. People v. Bolden (App. 4 Dist. 1990) 266 Cal.Rptr. 724,
217 Cal.App.3d 1591, review denied. Mental Health  440

Failure to instruct jury on affirmative defense, to state's petition to extend commitment of person who had been
acquitted by reason of insanity, that the person would not be dangerous while on medication and would
self-medicate in an unsupervised environment was not reversible where the court did not instruct the jury to
disregard the effects of medication and where the question of the effect of the medication was adequately
presented to the jury through the arguments of counsel. People v. Bolden (App. 4 Dist. 1990) 266 Cal.Rptr. 724,
217 Cal.App.3d 1591, review denied. Mental Health  440



It was not improper for prosecutor to argue in proceeding to extend commitment of person who had been found
not guilty by reason of insanity that he would be dangerous in the future if he stopped taking his medicine.
People v. Bolden (App. 4 Dist. 1990) 266 Cal.Rptr. 724, 217 Cal.App.3d 1591, review denied. Mental Health

 440

Application of new definitional criteria for offense-related predicate for extended commitment of defendant
found not guilty by reason of insanity of assault with deadly weapon was not ex post facto law, as
recommitment procedures could not disadvantage defendant in determination of criminal guilt. People v. Juarez
(App. 3 Dist. 1986) 229 Cal.Rptr. 145, 184 Cal.App.3d 570, review denied. Constitutional Law  2813;
Mental Health  433(1)

Evidence, including several recent incidents of unprovoked violence on part of state hospital patient who was
originally committed after being found not guilty, by reason of insanity, of assault with a deadly weapon, and
testimony of several psychologists and psychiatrists that the patient represented substantial danger of physical
harm to others and should not be released from the hospital, supported finding that the patient represented
substantial danger of physical harm to others by reason of mental illness, defect or disorder, warranting
two-year extension of original commitment. People v. Beard (App. 2 Dist. 1985) 219 Cal.Rptr. 225, 173
Cal.App.3d 1113. Mental Health  440

Application of the catch all provision, "or an act which poses a serious threat of bodily harm to another person,"
to extend commitment of defendant who had been found not guilty by reason of insanity of offense of assault
with a deadly weapon did not give broader meaning than the class formed by offenses enumerated in statute, as
it existed in April 1984, governing recommitment of the criminally insane; having specifically mentioned one
specific type of assault, i.e., assault with intent to commit murder, the legislature did not intend that only that
type of assault would warrant recommitment. People v. Overly (App. 2 Dist. 1985) 216 Cal.Rptr. 924, 171
Cal.App.3d 203. Mental Health  440

Although hospital psychiatrist had observed no evidence of assaultive behavior in the prior six months, there
was sufficient evidence to find that defendant, whose commitment as one found criminally insane was sought to
be extended, caused a substantial danger of physical harm to others, in that psychiatrist attributed defendant's
behavioral improvement to being in a very highly structured environment and receiving very high doses of
neurotrophic medication, psychiatrist was uncertain whether improved function would continue in a less
structured setting and noted defendant's recidivism and two psychologists opined that defendant represented
substantial danger of physical harm to others. People v. Overly (App. 2 Dist. 1985) 216 Cal.Rptr. 924, 171
Cal.App.3d 203. Mental Health  440

Recommitment proceedings would be remanded to enable defendant, if he chose, to obtain hearing on limited
issue of whether his arson posed serious threat of bodily harm for purpose of recommitment where both judges
and attorneys routinely ignored offense-related predicate to recommitment. People v. Jenkins (App. 4 Dist.
1985) 213 Cal.Rptr. 904, 168 Cal.App.3d 41. Mental Health  439.1

For purposes of determining whether defendant committed to mental hospital when he was found not guilty by
reason of insanity may be recommitted, whether felony involved act which posed serious threat of bodily harm
to another person must be viewed from perspective of offender before he commits act; if reasonable person in
such circumstances would recognize that act posed serious threat of bodily harm, statutory predicate is satisfied.
People v. Jenkins (App. 4 Dist. 1985) 213 Cal.Rptr. 904, 168 Cal.App.3d 41. Mental Health  439.1

In making case-by-case determination of whether felony involves act which poses serious threat of bodily harm
to another person for purpose of determining whether commitment to mental hospital may be extended, felony
need only have involved act which posed serious threat of bodily harm, and fortuity that no one was actually
injured is irrelevant. People v. Jenkins (App. 4 Dist. 1985) 213 Cal.Rptr. 904, 168 Cal.App.3d 41. Mental
Health  439.1

12.  —  —  Collateral estoppel, grounds for extended commitment



Allegation in commitment extension petition, brought against defendant found not guilty of assault with deadly
weapon by reason of insanity, was not required to allege, and prosecution was not required to prove, that
defendant's crime was act which involved serious threat of bodily harm to another person, as issue had been
determined adversely to defendant in earlier commitment proceeding and defendant was collaterally estopped
from challenging petition for extended commitment on that ground. People v. Juarez (App. 3 Dist. 1986) 229
Cal.Rptr. 145, 184 Cal.App.3d 570, review denied. Mental Health  440

13. Amenability to treatment

Lack of effective treatment for insanity acquittee diagnosed with antisocial personality disorder did not
preclude extension of acquittee commitment under statute governing extension of involuntary mental
commitment beyond maximum term of imprisonment for a felony acquittee who, by reason of mental disease,
defect, or disorder, represents substantial danger of physical harm to others. People v. Superior Court (Blakely)
(App. 2 Dist. 1997) 70 Cal.Rptr.2d 388, 60 Cal.App.4th 202, review denied. Mental Health  440

Given the overriding state interest in protecting the public from the dangerously insane who actually have
committed a crime, defendant had not been denied equal protection by absence of amenability to treatment
requirement at time of hearing resulting in extension of his term, even though there was such a requirement in
the now repealed mentally disordered sex offender statutes. People v. Buttes (App. 5 Dist. 1982) 184 Cal.Rptr.
497, 134 Cal.App.3d 116. Constitutional Law  3174

Showing of amenability to treatment is not required in cases of extensions of commitments to state hospital for
one suffering from a mental disease or defect and who, as a result thereof, represents a substantial danger of
physical harm to others. People v. Goff (App. 1 Dist. 1981) 179 Cal.Rptr. 190, 127 Cal.App.3d 1039. Mental
Health  440

14. Time of filing for extension

The time limits for filing a petition to extend the involuntary commitment of a mentally disordered offender are
not jurisdictional. People v. Mitchell (App. 1 Dist. 2005) 26 Cal.Rptr.3d 163, 127 Cal.App.4th 936, rehearing
denied, review denied. Mental Health  437

A mentally disordered offender was not denied due process by the People's delay in filing petition to extend his
involuntary commitment until two weeks before he was due to be released, as defendant suffered no actual
prejudice from the delay; defense counsel had represented defendant before, counsel was given ample time in
which to investigate defendant's case, obtain expert medical testimony, and prepare a defense before going to
trial, and counsel was afforded at least as long to prepare the case for trial as would have been available had the
petition been timely filed. People v. Mitchell (App. 1 Dist. 2005) 26 Cal.Rptr.3d 163, 127 Cal.App.4th 936,
rehearing denied, review denied. Constitutional Law  4337; Mental Health  437

Requirements that petition for extension of commitment of one found not guilty by reason of insanity based on
alleged substantial danger of physical harm to others, must be filed no later than 90 days before existing
commitment period ends and trial commenced no later than 30 calendar days prior to time person would
otherwise have been released, allows defendant to prepare defense to requested extension and be spared
commitment longer than his existing term. People v. McCune (App. 3 Dist. 1995) 43 Cal.Rptr.2d 804, 37
Cal.App.4th 686, rehearing denied. Mental Health  439.1

Starting date for trial to extend commitment of defendant found not guilty by reason of insanity was presumed
to have not violated due process, even though extension trial was started less than 30 days before commitment
period was to expire, even though there was no showing or finding of good cause for failing to comply with
30-day deadline; trial court was presumed to have acted properly. People v. McCune (App. 3 Dist. 1995) 43
Cal.Rptr.2d 804, 37 Cal.App.4th 686, rehearing denied. Mental Health  439.1

Board of Prison Term's erroneous denial of custody credits to defendant committed to state hospital constituted
"good cause" to relieve district attorney from failure to timely file petition to extend commitment under West's
Ann.Cal.Penal Code § 1026.5(b)(2), which requires petition to be filed no later than 90 days before expiration



of original commitment term, and thus, trial court had power to extend defendant's commitment, where petition
to extend commitment in hearing on petition accorded with statutory procedures and time requirements under
maximum term of commitment originally computed by the BPT, so as to afford defendant procedural due
process at extension hearing, and where defendant had not actually been released from confinement at time
petition was filed. People v. Minahen (App. 5 Dist. 1986) 224 Cal.Rptr. 460, 179 Cal.App.3d 180, review
denied. Mental Health  440

Under West's Ann.Cal.Penal Code § 1026.5(b)(2), which requires petition for extension of commitment to state
hospital to be filed no later than 90 days before expiration of original commitment unless good cause is shown,
extension petition can be filed and considered after original commitment term has expired upon showing of
good cause as to why petition was not timely filed and assuming defendant is afforded procedural due process,
but under no circumstances would superior court have jurisdiction to entertain extension petition filed after
defendant is released from confinement under maximum term, as such would be attempt to impose new term
not authorized by statute; declining to follow People v. Pacini, 120 Cal.App.3d 877, 174 Cal.Rptr. 820. People
v. Minahen (App. 5 Dist. 1986) 224 Cal.Rptr. 460, 179 Cal.App.3d 180, review denied. Mental Health  440

Order extending commitment of one who had been committed pursuant to finding of not guilty by reason of
insanity was entered in violation of his right to due process, where he was prejudiced by delay in filing of
petition for extended commitment, in that counsel had inadequate time to prepare, and where the justification
for delay which was, in effect, negligence of the government in hospital medical director's delay in submitting
to prosecutor recommendation for extension, was outweighed by the prejudicial effect. People v. Dougherty
(App. 1 Dist. 1983) 191 Cal.Rptr. 668, 143 Cal.App.3d 245. Constitutional Law  4337

Due process required dismissal of petition to extend commitment of defendant who was found not guilty of
criminal offenses by reason of insanity where petition seeking such extension was not filed until 45 days
beyond this section's established cut off date, and defendant was not brought before the court and a counsel
appointed on his behalf until only two days before any required trial should have begun, since people did not
suggest any cause for tardiness of the confining authorities, and to reinstitute such proceedings after defendant
had been at liberty for nearly a full year would have been unjust. People v. Hawkins (App. 2 Dist. 1983) 189
Cal.Rptr. 126, 139 Cal.App.3d 984. Constitutional Law  4337

Untimely filing of petition for extended commitment of defendant in state hospital did not deprive superior
court of jurisdiction to consider and act upon petition since timeliness of this section governing filing
requirements are not jurisdictional; furthermore, there was justification for delay in filing since petition was
filed based upon incident that occurred within 90-day period before original maximum period of commitment
was to expire. People v. Echols (App. 1 Dist. 1982) 188 Cal.Rptr. 328, 138 Cal.App.3d 838. Mental Health

 439.1

Committee patient could not be subjected to extended commitment proceedings where petition seeking
extended commitment was prepared and filed only six days before patient was entitled to be discharged. People
v. Hill (App. 2 Dist. 1982) 185 Cal.Rptr. 64, 134 Cal.App.3d 1055. Mental Health  440

Where delay in commencement of proceeding to extend term of commitment to state hospital of defendant
found not guilty by reason of insanity of aggravated assault was not extensive, trial was in fact held over 60
days after petition was filed, thus affording defense counsel at least as long to prepare case as would have been
available had petition been timely filed, and defendant admitted allegations of petition, defendant's due process
rights were not abridged by delay in filing petition. Johns v. Alameda County Superior Court (App. 1 Dist.
1981) 175 Cal.Rptr. 443, 119 Cal.App.3d 577. Mental Health  440

Term of commitment of patient to state mental hospital could not be extended pursuant to this section by
proceedings initiated by petition filed more than five weeks after expiration of previous commitments, there
being jurisdictional failure to comply with "procedure," including requirement that petition be filed before
expiration of commitment. People v. Pacini (App. 3 Dist. 1981) 174 Cal.Rptr. 820, 120 Cal.App.3d 877. Mental
Health  440



15. Procedure for release

A defendant found not guilty by reason of insanity may be released from a state hospital upon either (1) the
restoration of sanity; (2) expiration of the maximum term of commitment, which means the longest term of
imprisonment which could have been imposed for the offense or offenses of which the person was convicted; or
(3) approval of outpatient status. People v. Dobson (App. 5 Dist. 2008) 75 Cal.Rptr.3d 238, 161 Cal.App.4th
1422, review denied. Mental Health  440

If jury finds that person who has been found not guilty by reason of insanity and committed to state hospital
does not represent a substantial danger to the physical safety of others at the time that the state seeks to extend
the commitment, the person is unconditionally released. People v. Bolden (App. 4 Dist. 1990) 266 Cal.Rptr.
724, 217 Cal.App.3d 1591, review denied. Mental Health  440

The procedure to be followed for the release of a person committed to a state hospital as a mentally disordered
sex offender or as having been found not guilty by reason of insanity at the end of the "maximum term of
commitment" as determined by Welf. and Inst. C, § 6316.1 (repealed) or this section, is a discharge directly
from the state hospital complying with the requirements of Welf. & Inst. C. § 7355. 64 Op.Atty.Gen. 23,
1-14-81.

16. County's right to reimbursement

Whether county had right to reimbursement for funds expended under this section limiting maximum
confinement of persons committed as criminally insane was matter of law. Los Angeles County v. State (App. 2
Dist. 1982) 183 Cal.Rptr. 5, 132 Cal.App.3d 761. States  123

17. Counsel

Defendant had right to confront and cross-examine psychiatrists and psychologists testifying against him in
pretrial hearing concerned with defendant's knowing and intelligent waiver of his right to counsel in hearing to
extend his commitment to state hospital beyond maximum prescribed term. People v. Wolozon (App. 1 Dist.
1982) 188 Cal.Rptr. 35, 138 Cal.App.3d 456. Mental Health  439.1

18. Presence at hearing

Statute providing for removal of unruly disruptive defendant from courtroom justified trial court's order
excluding belligerent, argumentative insanity committee from commitment extension trial, and, in any event,
given uncontroverted evidence of committee's mental disorder and continuing acts of violence, exclusion order
did not prejudice committee. People v. Powell (App. 2 Dist. 2004) 8 Cal.Rptr.3d 441, 114 Cal.App.4th 1153,
rehearing denied, review denied. Mental Health  440; Trial  21

An insanity committee who is not mentally competent must act through counsel during a commitment extension
trial. People v. Powell (App. 2 Dist. 2004) 8 Cal.Rptr.3d 441, 114 Cal.App.4th 1153, rehearing denied, review
denied. Mental Health  440

19. Use of shackling

Trial court's failure to exercise discretion concerning shackling of defendant was prejudicial in trial to extend
maximum time of commitment for defendant's pleading not guilty by reason of insanity to attempted murder;
jury was to determine whether defendant was danger to others, jury was aware of restraints, trial court indicated
that decision to shackle defendant was made by someone other than court, and evidence of dangerousness was
conflicting. People v. Vance (App. 3 Dist. 2006) 46 Cal.Rptr.3d 585, 141 Cal.App.4th 1104. Criminal Law 
1166.8

Requirements for use of shackling on a defendant apply in jury trials to extend commitment of defendant who
had pleaded not guilty by reason of insanity, in light of jury's duty to determine whether defendant represents
substantial danger of physical harm to others. People v. Vance (App. 3 Dist. 2006) 46 Cal.Rptr.3d 585, 141



Cal.App.4th 1104. Criminal Law  637

20. Mental disease or defect

Trial court's ruling in involuntary mental commitment extension proceeding, granting insanity acquittee pretrial
motion for determination that acquittee diagnosed antisocial personality disorder did not qualify as "mental
disease, defect, or disorder" within meaning of statute governing extension of involuntary mental commitment
beyond maximum term of imprisonment for insanity acquittee, was not pretrial evidentiary ruling for which
people could not seek extraordinary review through petition for writ of mandamus; court did not simply resolve
issue as to admissibility of certain evidence, but rather, court's ruling essentially disposed of entire matter.
People v. Superior Court (Blakely) (App. 2 Dist. 1997) 70 Cal.Rptr.2d 388, 60 Cal.App.4th 202, review denied.
Mandamus  61

Diagnosis of antisocial personality disorder may be substantial evidence of mental disorder within meaning of
statute governing extension of involuntary mental commitment beyond maximum term of imprisonment for
insanity acquittee. People v. Superior Court (Blakely) (App. 2 Dist. 1997) 70 Cal.Rptr.2d 388, 60 Cal.App.4th
202, review denied. Mental Health  440

Extension of commitment of defendant found not guilty by reason of insanity could be made upon mental
disorder different from one for which defendant was originally committed; commitment was extended based on
mental disorder which caused defendant to continue to represent substantial danger of physical harm to others.
People v. McCune (App. 3 Dist. 1995) 43 Cal.Rptr.2d 804, 37 Cal.App.4th 686, rehearing denied. Mental
Health  439.1

Antisocial personality disorder is "mental disorder" within meaning of statute authorizing extension of
commitment of defendant who has been committed after being found not guilty by reason of insanity. People v.
Superior Court (Williams) (App. 2 Dist. 1991) 284 Cal.Rptr. 601, 233 Cal.App.3d 477, review denied. Mental
Health  440

21. Concurrent commitments

Multiple punishment statute precluded imposition of concurrent commitments for a defendant found not guilty
by reason of insanity for aggravated assault, and later for manslaughter when the victim died; assault
commitment should have been stayed. People v. Hernandez (App. 2 Dist. 2005) 36 Cal.Rptr.3d 719, 134
Cal.App.4th 1232. Mental Health  440

22. Waiver of rights

Defendant, who was committed after finding of not guilty by reason of insanity of assault and resisting arrest,
impliedly waived his right to jury trial on district attorney's request for two-year extension of treatment; his
attorney was instructed to obviate need for his personal appearance so he could remain at state hospital and not
"miss important dates" on his pending charges in other county, and his attorney not only communicated those
representations to court, but also represented that defendant "personally" instructed him that he "make sure that
he doesn't come here." People v. Givan (App. 5 Dist. 2007) 67 Cal.Rptr.3d 356, 156 Cal.App.4th 405, review
denied. Jury  28(5)

Personal appearance of defendant, who was committed after finding of not guilty by reason of insanity of
assault and resisting arrest, was not required for him to waive his right to hearing on district attorney's request
for two-year extension of treatment. People v. Givan (App. 5 Dist. 2007) 67 Cal.Rptr.3d 356, 156 Cal.App.4th
405, review denied. Mental Health  440

An insane person who is a substantial danger of physical harm to others has no right to veto his or her attorney's
waiver of the right to trial by jury in a civil hearing to extend treatment. People v. Givan (App. 5 Dist. 2007) 67
Cal.Rptr.3d 356, 156 Cal.App.4th 405, review denied. Jury  28(5)

Like the protections of the double jeopardy clause and the ex post facto clause, the requirement of a personal



waiver of the right to trial by jury has no application in a civil hearing to extend treatment for a defendant found
not guilty by reason of insanity. People v. Givan (App. 5 Dist. 2007) 67 Cal.Rptr.3d 356, 156 Cal.App.4th 405,
review denied. Jury  28(5)

Because the jury in an insanity committee's commitment extension trial does not impose criminal punishment
and has no power to determine the extent to which the committee will be deprived of his or her liberty, a waiver
of jury trial through counsel does not violate the committee's constitutional right to jury trial. People v. Powell
(App. 2 Dist. 2004) 8 Cal.Rptr.3d 441, 114 Cal.App.4th 1153, rehearing denied, review denied. Jury  28(5)

Insanity committee's right to jury trial during commitment extension trial did not have to be personally waived,
and thus counsel properly waived such right over committee's objection, where state hospital doctors had never
indicated that committee, who had twice been adjudged to be insane and who sought release so that he could
kill people, had regained his sanity. People v. Powell (App. 2 Dist. 2004) 8 Cal.Rptr.3d 441, 114 Cal.App.4th
1153, rehearing denied, review denied. Jury  28(5)

23. Jurisdiction

Where accused was found not guilty by reason of insanity of both a greater and lesser offense which arose out
of single act of violence and the second case was filed solely because the victim died, trial court retained
jurisdiction to adjust the prior commitment. People v. Hernandez (App. 2 Dist. 2005) 36 Cal.Rptr.3d 719, 134
Cal.App.4th 1232. Mental Health  440

24. Notice

Defendant was not denied procedural due process on ground that he was not given notice of conduct which was
basis of recommendation for extension of commitment to state hospital; public defender received copies of case
supervisor's letter requesting that defendant's parole be revoked and letter of medical director of state hospital
concurring with revocation request. People v. Mord (App. 5 Dist. 1988) 243 Cal.Rptr. 403, 197 Cal.App.3d
1090. Constitutional Law  4337

25. Preservation of issues

In trial to extend maximum time of commitment for defendant's pleading not guilty by reason of insanity to
attempted murder, defendant did not waive issue whether trial court properly exercised its discretion in
allowing shackling in courtroom by defense counsel's thanking court after it admonished the jury before
defendant testified that the jury was not to consider the fact defendant was manacled, since it could not
determine what counsel meant by thanking court. People v. Vance (App. 3 Dist. 2006) 46 Cal.Rptr.3d 585, 141
Cal.App.4th 1104. Criminal Law  1137(8)

Defense counsel's request that defendant be unshackled, in trial to extend maximum time of commitment for his
pleading not guilty by reason of insanity to attempted murder, was sufficient to preserve for appeal issue
whether trial court properly exercised its discretion in allowing shackling in courtroom. People v. Vance (App.
3 Dist. 2006) 46 Cal.Rptr.3d 585, 141 Cal.App.4th 1104. Criminal Law  1035(3)

26. Questions of fact

Whether a defendant found not guilty by reason of mental disease, defect, or disorder represents a substantial
danger of physical harm to others is a question of fact to be resolved with the assistance of expert testimony.
People v. Zapisek (App. 1 Dist. 2007) 54 Cal.Rptr.3d 873, 147 Cal.App.4th 1151, review denied. Mental Health

 440

Whether a defendant found not guilty by reason of insanity based on mental disease, defect, or disorder
represents a substantial danger of physical harm to others is a question of fact to be resolved with the assistance
of expert testimony. People v. Bowers (App. 5 Dist. 2006) 52 Cal.Rptr.3d 74, 145 Cal.App.4th 870. Mental
Health  440



27. Evidence — In general

A single psychiatric opinion that an individual is dangerous because of a mental disorder constitutes substantial
evidence to support an extension of confinement of a defendant found not guilty by reason of insanity. People v.
Bowers (App. 5 Dist. 2006) 52 Cal.Rptr.3d 74, 145 Cal.App.4th 870. Mental Health  440

Substantial evidence supported the finding that defendant, who had been found not guilty of battery on
correctional officers by reason of insanity, continued to present a substantial danger of physical harm to others
and that her confinement should be extended; evidence included reports of two psychologists who examined
defendant and concluded that, as a result of defendant's poor impulse and anger control, the command
hallucinations that ordered her to hurt others, and her history of assaultive behavior toward others, mental
illness rendered her a danger to others and that she could not be maintained safely in outpatient treatment.
People v. Bowers (App. 5 Dist. 2006) 52 Cal.Rptr.3d 74, 145 Cal.App.4th 870. Mental Health  440

Whether insanity acquittee by reason of mental disease, defect, or disorder represents substantial danger of
physical harm to others under statute governing extension of involuntary mental commitment beyond maximum
term of imprisonment is question of fact to be resolved with assistance of expert testimony. People v. Superior
Court (Blakely) (App. 2 Dist. 1997) 70 Cal.Rptr.2d 388, 60 Cal.App.4th 202, review denied. Mental Health

 440

Relevant evidence bearing on issues of insanity acquittee mental disorder and dangerousness could include
previous instances of violent behavior, determination of mental health facility treatment staff, acquittee
behavior at that facility, and psychiatric evaluations, in trial on People's petition for extended involuntary
mental commitment of acquittee under statute governing extension of commitment beyond maximum term of
imprisonment for felony acquittee who, by reason of mental disease, defect, or disorder, represents substantial
danger of physical harm to others. People v. Superior Court (Blakely) (App. 2 Dist. 1997) 70 Cal.Rptr.2d 388,
60 Cal.App.4th 202, review denied. Mental Health  440

Opinion testimony by clinical psychologist and licensed clinical social worker, indicating that defendant had
mental disorder of Axis I pedophilia and presented substantial danger of molesting children, justified extension
of commitment initially ordered when defendant was found guilty by reason of insanity. People v. McCune
(App. 3 Dist. 1995) 43 Cal.Rptr.2d 804, 37 Cal.App.4th 686, rehearing denied. Mental Health  439.1

Extension of insanity acquittee's commitment on basis that he posed danger due to mental disease, defect, or
disorder as well as dangerousness, was in accord with due process requirements, in view of psychiatrists'
testimony that defendant suffered from bipolar disorder or cyclothymia in addition to having antisocial
personality and that defendant suffered from residual chronic schizophrenia. People v. Wilder (App. 4 Dist.
1995) 39 Cal.Rptr.2d 247, 33 Cal.App.4th 90, rehearing denied, review denied. Constitutional Law  4337;
Mental Health  440

28.  —  —  Sufficiency of evidence

A single psychiatric opinion that a defendant is dangerous because of a mental disorder constitutes substantial
evidence to support an extension of defendant's commitment to a state mental hospital. People v. Zapisek (App.
1 Dist. 2007) 54 Cal.Rptr.3d 873, 147 Cal.App.4th 1151, review denied. Mental Health  440

In reviewing the sufficiency of evidence to support an extension of confinement of a defendant found not guilty
by reason of insanity, the court will apply the test used to review a judgment of conviction; therefore, the court
will review the entire record in the light most favorable to the extension order to determine whether any rational
trier of fact could have found the requirements of the statute beyond a reasonable doubt. People v. Zapisek
(App. 1 Dist. 2007) 54 Cal.Rptr.3d 873, 147 Cal.App.4th 1151, review denied. Mental Health  440

In support of trial court's order extending defendant's commitment in state mental hospital for two years,
substantial evidence supported the finding that, at the time of the hearing, defendant had a mental disease,
defect, or disorder that caused serious difficulty in controlling his dangerous behavior; uncontroverted
testimony from two experts demonstrated that defendant suffered from a schizo-affective disorder, bipolar type,



which caused him to suffer delusions and paranoia, that he was not in remission, that his delusions continued
despite his treatment with a variety of antipsychotic medications, and that he was likely to deteriorate outside
the hospital. People v. Zapisek (App. 1 Dist. 2007) 54 Cal.Rptr.3d 873, 147 Cal.App.4th 1151, review denied.
Mental Health  440

29. Instructions

Trial court's error was harmless, in failing to instruct jury that to extend commitment of defendant who was
found not guilty of arson by reason of insanity, prosecution was required to prove that defendant could not
control his dangerous behavior; defendant's delusion had expended to include more people, he continued to
believe that satanic cults were at work and he believed a conspiracy at hospital kept this a secret to keep him in
the hospital, he did not believe he was mentally ill, did not acknowledge substance abuse problems, had no
remorse, and maintained that he would do the same thing in the same circumstances. People v. Sudar (App. 1
Dist. 2007) 70 Cal.Rptr.3d 190, 158 Cal.App.4th 655, as modified. Mental Health  440

Insanity acquittee was not denied his right to due process and his right to jury trial during extension of
commitment hearing based on superior court's failure to instruct sua sponte on meaning of "mental disease,
defect or disorder," where witnesses testified that acquittee suffered from mental condition which constituted
mental disease, defect or disorder as well as antisocial personality and where meaning of phrase "mental
disease, defect or disorder," was sufficiently explained in testimony in argument to allow adequate
understanding by jury. People v. Wilder (App. 4 Dist. 1995) 39 Cal.Rptr.2d 247, 33 Cal.App.4th 90, rehearing
denied, review denied. Constitutional Law  4337; Jury  34(1)

30. Findings

In finding that defendant, who was found not guilty by reason of insanity, continued to present a substantial
danger of physical harm to others and that her confinement should be extended, trial court's error in failing to
expressly find that she suffered from a mental illness that caused her serious difficulty in controlling her
behavior was harmless beyond a reasonable doubt; the evidence established beyond a reasonable doubt that
defendant had a mental disorder, and that the condition caused her to have a serious difficulty controlling her
behavior such that she presented a substantial danger of physical harm to others. People v. Bowers (App. 5 Dist.
2006) 52 Cal.Rptr.3d 74, 145 Cal.App.4th 870. Mental Health  440

Extension of defendant's commitment, after being found not guilty of felony by reason of insanity, was
warranted, based on clear findings of defendant's continuing dangerousness as result of mental disease or
defect. People v. Bennett (App. 2 Dist. 1982) 182 Cal.Rptr. 473, 131 Cal.App.3d 488. Mental Health  440

31. Order

Fact that order extending defendant's commitment to state hospital was entered after expiration of maximum
term did not constitute a procedural infirmity, particularly considering that order was not filed immediately to
allow defendant to renew his motion for conduct credit and to dismiss. People v. Mord (App. 5 Dist. 1988) 243
Cal.Rptr. 403, 197 Cal.App.3d 1090. Mental Health  440

32. Review

In reviewing the sufficiency of evidence to support an extension of confinement of a defendant found not guilty
by reason of insanity, the court will apply the test used to review a judgment of conviction; therefore, the court
will review the entire record in the light most favorable to the extension order to determine whether any rational
trier of fact could have found the requirements of the statute beyond a reasonable doubt. People v. Bowers
(App. 5 Dist. 2006) 52 Cal.Rptr.3d 74, 145 Cal.App.4th 870. Mental Health  440

§ 1026.6. Release of persons committed; persons to be notified 



     •     Historical Notes     •     Research References

Whenever any person who has been committed to a state hospital pursuant to Section 1026 is released for any
reason, including placement on outpatient status, the director of the hospital shall notify the community
program director of the county, and the chief law enforcement officer of the jurisdiction, in which the person
will reside upon release, if that information is available.

CREDIT(S)
(Added by Stats.1984, c. 1415, § 1.  Amended by Stats.1985, c. 1232, § 4, eff. Sept. 30, 1985; Stats.1986, c. 64,
§ 1; Stats.1985, c. 1232, § 4, operative Jan. 1, 1989.)

Historical Notes

Historical And Statutory Notes

2008 Main Volume
The 1985 amendment substituted "community program" for "county mental health" director.
The 1986 amendment inserted "the county mental health director," in the first paragraph; and added the

second paragraph which repealed the 1986 amendment operative Jan. 1, 1989 and reinstated the
1985 amendment.

Research References

Cross References

Words and phrases, "county", see Penal Code § 691.
2008 Main Volume

Collateral References:

Cal Jur 3d Crim L §3282

§ 1027. Plea of insanity; appointment and testimony of psychiatrists or psychologists; examination of
defendant; additional expert evidence 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) When a defendant pleads not guilty by reason of insanity the court must select and appoint two, and may
select and appoint three, psychiatrists, or licensed psychologists who have a doctoral degree in psychology and
at least five years of postgraduate experience in the diagnosis and treatment of emotional and mental disorders,
to examine the defendant and investigate his mental status.  It is the duty of the psychiatrists or psychologists so
selected and appointed to make the examination and investigation, and to testify, whenever summoned, in any
proceeding in which the sanity of the defendant is in question.  The psychiatrists or psychologists so appointed
by the court shall be allowed, in addition to their actual traveling expenses, such fees as in the discretion of the
court seems just and reasonable, having regard to the services rendered by the witnesses.  The fees allowed shall
be paid by the county where the indictment was found or in which the defendant was held for trial.

(b) Any report on the examination and investigation made pursuant to subdivision (a) shall include, but not be
limited to, the psychological history of the defendant, the facts surrounding the commission of the acts forming
the basis for the present charge used by the psychiatrist or psychologist in making his examination of the
defendant, and the present psychological or psychiatric symptoms of the defendant, if any.



(c) This section does not presume that a psychiatrist or psychologist can determine whether a defendant was
sane or insane at the time of the alleged offense.  This section does not limit a court's discretion to admit or
exclude, pursuant to the Evidence Code, psychiatric or psychological evidence about the defendant's state of
mind or mental or emotional condition at the time of the alleged offense.

(d) Nothing contained in this section shall be deemed or construed to prevent any party to any criminal action
from producing any other expert evidence with respect to the mental status of the defendant; where expert
witnesses are called by the district attorney in such action, they shall only be entitled to such witness fees as
may be allowed by the court.

(e) Any psychiatrist or psychologist so appointed by the court may be called by either party to the action or by
the court itself and when so called shall be subject to all legal objections as to competency and bias and as to
qualifications as an expert.  When called by the court, or by either party, to the action, the court may examine
the psychiatrist, or psychologist as deemed necessary, but either party shall have the same right to object to the
questions asked by the court and the evidence adduced as though the psychiatrist or psychologist were a witness
for the adverse party.  When the psychiatrist or psychologist is called and examined by the court the parties may
cross-examine him in the order directed by the court.  When called by either party to the action the adverse
party may examine him the same as in the case of any other witness called by such party.

CREDIT(S)
(Added by Stats.1929, c. 385, p. 702, § 1.  Amended by Stats.1933, c. 905, p. 2347, § 1; Stats.1939, c. 974, p.
2727, § 1; Stats.1947, c. 1043, p. 2444, § 1; Stats.1965, c. 568, p. 1894, § 1; Stats.1965, c. 1962, p. 4490, § 1;
Stats.1978, c. 391, p. 1242, § 2; Stats.1981, c. 787, p. 3057, § 1.)

Historical Notes

Historical And Statutory Notes

2008 Main Volume
As added in 1929, the section read:
"When a defendant pleads not guilty by reason of insanity the court must select and appoint two

alienists, at least one of whom must be from the medical staffs of the state hospitals, and may select
and appoint three alienists, at least one of whom must be selected from such staffs, to examine the
defendant and investigate his sanity.  It is the duty of the alienists so selected and appointed to
examine the defendant and investigate his sanity, and to testify, whenever summoned, in any
proceeding in which the sanity of the defendant is in question.  Said alienists so appointed by the
court shall be allowed such fees as in the discretion of the court seem just and reasonable, having
regard to the services rendered by the witnesses.  The fees allowed shall be paid by the county where
the indictment was found or in which the defendant was held for trial.

"Nothing contained in this section shall be deemed or construed to prevent any party to any criminal
action from producing any other expert evidence as to the sanity of the defendant; where expert
witnesses are called by the district attorney in such action, they shall only be entitled to such witness
fees as may be allowed by the court.

"Any alienist so appointed by the court may be called by either party to the action or by the court itself
and when so called shall be subject to all legal objections as to competency and bias and as to
qualification as an expert.  When called by the court, or by either party, to the action, the court may
examine the alienist, as deemed necessary, but either party shall have the same right to object to the
questions asked by the court and the evidence adduced as though the alienist were a witness for the
adverse party.  When the alienist is called and examined by the court the parties may cross-examine
him in the order directed by the court.  When called by either party to the action the adverse party
may examine him the same as in the case of any other witness called by such party."

The 1933 amendment inserted "but in no event shall such fees exceed the sum of forty dollars per day in
addition to actual traveling expenses" at the end of the third sentence of what is now subd.(a)



[subsequently amended and then deleted; see following amendment notes]; and inserted "such"
preceding "expert witnesses are called" in what is now subd.(d) [subsequently deleted; see 1939
amendment note].

The 1939 amendment substituted (see 1933 amendment note) "twenty-five dollars" for "forty dollars"
following "exceed the sum of" in the third sentence of what is now subd.(a) [subsequently amended
and then deleted; see 1947 and 1965 amendment notes]; and deleted "such" preceding "expert
witnesses are called" in what is now subd.(d).

The 1947 amendment substituted (see 1933 and 1939 amendment notes) "thirty-five dollars ($35)" for
"twenty-five dollars" following "exceed the sum of" in the third sentence of what is now subd.(a)
[subsequently deleted; see 1965 amendment note].

The 1965 amendment by c. 1962 substituted "psychiatrist" for "alienist" throughout the section;
substituted "and may select and appoint three, psychiatrists" for "alienists, at least one of whom must
be from the medical staffs of the state hospitals, and may select and appoint three alienists, at least
one of whom must be selected from such staffs" in the first sentence of the first paragraph [now
subd.(a)]; and inserted "in addition to their actual traveling expenses" following "shall be allowed"
and deleted "but in no event shall such fees exceed the sum of thirty-five dollars ($35) per day in
addition to the actual traveling expenses" from the end of the third sentence in the first paragraph
[now subd.(a)].

Effect of amendment of section by two or more acts at the same session of the legislature, see
Government Code § 9605.

The 1978 amendment inserted the provisions relating to psychologists.
The 1981 amendment designated the former first, second, and third paragraphs as subds.(a), (d), and (e);

substituted in the first sentence of subd.(a) "mental status" for "sanity"; substituted in the second
sentence of subd.(a) "make the examination and investigation" for "examine the defendant and
investigate his sanity"; added subds.(b) and (c); and substituted in subd.(d) "with respect to the
mental status" for "as to the sanity".

Research References
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Court-appointed psychotherapist, privilege exception, see Evidence Code § 1017.
"Criminal action" defined, see Penal Code § 683.
Expert witnesses, see Evidence Code § 720 et seq.
"Indictment" defined, see Penal Code § 889.
Minors, insanity plea, see Welfare and Institutions Code § 702.3.
Trial of issue of insanity, see Penal Code § 1369.
Words and phrases, "county", see Penal Code § 691.

Law Review And Journal Commentaries

Admissibility of evidence of partial insanity under a plea of not guilty or a plea of not guilty by
reason of insanity. 22 S.Cal.L.Rev. 471 (1949).

Criminal responsibility of the mentally ill.  Bernard L. Diamond, 14 Stan.L.Rev. 59 (1961).
Diminished capacity.  Grant B. Cooper, 4 Loy.L.A.L.Rev. 308 (1971).
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Presumption of sanity, burden of proof upon plea of not guilty by reason of insanity. 21 Cal.L.Rev.
65 (1932).

Privilege against self-incrimination.  7 Sw.U.L.Rev. 365 (1975).
Psychiatric examination of alleged offenders. (1972) 58 A.B.A.J. 371.
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Admissibility of evidence 17, 18
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Admissibility of evidence - Impeaching or incriminating statements 18

Appointment of psychiatrists or psychologists 5
Bias of psychiatrist or psychologist 8
Construction and application 2
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Cross and redirect examination of psychiatrists or psychologists 14
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Examination of psychiatrists or psychologists - Hypothetical questions 15
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Qualifications of psychiatrists and other experts 6
Questions for jury 21
Refusal to cooperate with experts, generally 10
Refusal to submit to examination 11
Reports of psychiatrists or psychologists 19
Review 23
Validity 1
Waiver of examination 12
Weight and sufficiency of evidence 20

1. Validity

This section, relating to examination of defendant by alienists; is not unconstitutional. People v. Combes (1961)
14 Cal.Rptr. 4, 56 Cal.2d 135, 363 P.2d 4. Mental Health  433(1)

This section, authorizing court to appoint alienists to examine defendant pleading not guilty by reason of
insanity, was not unconstitutional as compelling defendant to give evidence against himself or as constituting a
delegation of executive powers to the judicial department. People v. Strong (App. 2 Dist. 1931) 114 Cal.App.
522, 300 P. 84. Criminal Law  393(1)

2. Construction and application

Provision of this section that person who has examined a defendant to determine his sanity may be called by
either party to the action or by the court itself is permissive and not mandatory, and court was not required to
call a psychiatrist who had examined the defendant, particularly when defendant showed that he did not want
any further testimony on the subject and expressly stated that he did not have any witnesses that he desired to
call and when he had a copy of such psychiatrist's report. People v. Ashley (1963) 29 Cal.Rptr. 16, 59 Cal.2d
339, 379 P.2d 496, certiorari denied 83 S.Ct. 1714, 374 U.S. 819, 10 L.Ed.2d 1084. Criminal Law  625.15

An accused was not entitled to assistance of court-appointed alienists in preparing his defense. People v.
Richardson (App. 1 Dist. 1961) 13 Cal.Rptr. 321, 192 Cal.App.2d 166. Costs  302.4

This section and § 1026 prescribe the procedure to be followed on a plea of not guilty by reason of insanity.
People v. Field (App. 2 Dist. 1951) 108 Cal.App.2d 496, 238 P.2d 1052.

3. Nature of right to experts

Rule guaranteeing court-appointed experts necessary for the preparation of a defense did not give rise to a
federal constitutional right to the effective assistance of a mental health expert in connection with capital
defendant's not guilty by reason of insanity (NGI) plea. People v. Panah (2005) 25 Cal.Rptr.3d 672, 35 Cal.4th
395, 107 P.3d 790, rehearing denied, certiorari denied 126 S.Ct. 1432, 546 U.S. 1216, 164 L.Ed.2d 135. Costs

 302.4

4. Privileged communications

Results of and all communications relating to examination of defendant made by psychotherapist who had been
appointed by court to examine defendant and to prepare confidential report for defense counsel concerning
defendant's mental condition were permanently protected from disclosure by attorney-client privilege, absent
waiver. People v. Lines (1975) 119 Cal.Rptr. 225, 13 Cal.3d 500, 531 P.2d 793. Witnesses  209

5. Appointment of psychiatrists or psychologists

Trial court's mention of filed medical reports, which found defendant incompetent to stand trial, did not mislead
defense counsel into joining in jury waiver on assumption that court in conducting sanity phase would consider



only reports already on file rather than appointing additional alienists. People v. Miller (1972) 102 Cal.Rptr.
841, 7 Cal.3d 562, 498 P.2d 1089. Jury  29(6)

Prosecution was entitled to call psychiatrist as rebuttal witness in murder trial on issue of defendant's sanity
regardless of whether there was at time of such testimony a valid appointment of him as expert witness. People
v. Caylor (App. 2 Dist. 1968) 66 Cal.Rptr. 448, 259 Cal.App.2d 191. Criminal Law  483

When defendant pleads insanity, court is empowered to appoint expert who may testify to sanity in any portion
of trial where sanity is in issue. People v. Bickley (1962) 22 Cal.Rptr. 340, 57 Cal.2d 788, 372 P.2d 100. Costs

 302.4

Court's appointment of alienists to examine defendant pleading not guilty by reason of insanity was not denial
of due process. People v. Strong (App. 2 Dist. 1931) 114 Cal.App. 522, 300 P. 84. Constitutional Law 
4783(1)

Where accused in murder prosecution failed to request appointment of alienists, he was not prejudiced by
court's failure to appoint them. People v. Wiley (App. 3 Dist. 1931) 111 Cal.App. 622, 295 P. 1075. Mental
Health  434

6. Qualifications of psychiatrists and other experts

Objections to qualifications of alienists appointed by the court to examine accused who entered plea of not
guilty of assault with a deadly weapon by reason of insanity, could not be raised for the first time on appeal.
People v. Messerly (App. 4 Dist. 1941) 46 Cal.App.2d 718, 116 P.2d 781. Criminal Law  1036.6

That physician appointed to determine sanity of defendant had for some years ceased to make special study of
mental disorders or treatment of insane did not disqualify him as alienist. People v. Norton (App. 1934) 138
Cal.App. 70, 31 P.2d 809. Criminal Law  479

Accused who made no objection to appointment, stipulated to qualifications, and made no motion to strike
testimony of alienist waived objection to qualification for bias. People v. Carskaddon (App. 1932) 123 Cal.App.
177, 11 P.2d 38. Criminal Law  696(2); Criminal Law  698(1)

Physicians had sufficient opportunity to observe accused to qualify them to give expert testimony as to his
sanity. People v. Delhantie (1912) 163 Cal. 461, 125 P. 1066. Criminal Law  479

The question whether proffered witnesses to accused's insanity were sufficiently acquainted with him was a
matter for the discretion of the trial judge. People v. Overacker (App. 1911) 15 Cal.App. 620, 115 P. 756.
Criminal Law  481

Where a physician with three years' experience in China testified that a part of her medical course had been to
judge the mental character of a human being from his general appearance, and that she had seen accused in the
courtroom, and had glanced at him once when he was going upstairs to the courtroom, a question whether in her
opinion accused possessed the average amount of human intellect, to prove solely from defendant's exterior
appearance that he was a person of feebler mind than that of the average intellect under the prevailing
conditions was properly excluded on the theory that the witness had not been shown to have sufficient
opportunity to acquire knowledge concerning defendant's mind as would qualify her to testify. People v. Luis
(1910) 158 Cal. 185, 110 P. 580. Criminal Law  479

7. Payment of report and examination costs

The state is responsible for the payment of the costs of (1) a report required before a court may consider
suspension of a defendant's sentence, where the defendant has been convicted of a lewd or lascivious act on a
minor under age 14, (2) an examination of a defendant's mental competency, (3) an examination of a defendant
convicted of a felony to determine whether an involuntary civil commitment should be made due to narcotics
addiction, (4) an examination of a person, in the absence of a criminal proceeding, to determine whether a civil
commitment should be made due to narcotics addiction, and (5) an examination and testimony in connection



with an involuntary civil commitment of a person believed to be imminently dangerous to others. The county is
responsible for the payment of the costs of (6) evaluations and counsel regarding a civil commitment due to an
inmate being a sexually violent predator, and (7) an examination of a defendant where a "not guilty by reason of
insanity" plea has been entered.Op.Atty.Gen. No. 03-902 (May 13, 2004), 2004 WL 1097475.

8. Bias of psychiatrist or psychologist

Alienists appointed in prosecution for rape, where defense was not guilty by reason of insanity, were not biased,
and hence defendant was not deprived of fair trial. People v. Zwick (App. 1 Dist. 1930) 107 Cal.App. 190, 290
P. 69. Criminal Law  633.31

9. Number of psychiatrists or psychologists

Where two alienists were appointed by the trial court to examine accused who entered plea of not guilty of
assault with a deadly weapon by reason of insanity, and the alienists thoroughly examined accused and were
fully cross-examined by counsel for accused, action of trial court in denying request made by counsel for
accused that the court appoint a third alienist to examine accused and testify at the trial, as permitted by Penal
Code, was not abuse of discretion. People v. Messerly (App. 4 Dist. 1941) 46 Cal.App.2d 718, 116 P.2d 781.
Criminal Law  624

Where accused entered plea of not guilty by reason of insanity and court appointed three alienists to examine
accused and one of the alienists was from medical staff of a state hospital, accused who stipulated that, if the
other two alienists should agree in their report, an examination by alienist from state hospital would not be
necessary, "waived" an examination and report by such alienist and could not complain of failure of all three
alienists to report on accused's mental condition. People v. Pearson (App. 2 Dist. 1940) 41 Cal.App.2d 614, 107
P.2d 463, certiorari denied 61 S.Ct. 1119, 313 U.S. 587, 85 L.Ed. 1542, rehearing denied 62 S.Ct. 362, 314 U.S.
715, 86 L.Ed. 569. Criminal Law  625

10. Refusal to cooperate with experts, generally

Capital defendant's unjustified refusal to cooperate with qualified, court-appointed mental health experts
relating to his not guilty by reason of insanity (NGI) plea, did not require the trial court to appoint another
expert. People v. Panah (2005) 25 Cal.Rptr.3d 672, 35 Cal.4th 395, 107 P.3d 790, rehearing denied, certiorari
denied 126 S.Ct. 1432, 546 U.S. 1216, 164 L.Ed.2d 135. Costs  302.4

11. Refusal to submit to examination

In murder prosecution, court's criticism of counsel's advice, that accused refuse to submit to examination by
alienist appointed by court, was improperly admitted on trial of plea of not guilty by reason of insanity, but was
not prejudicial, since directed against counsel and not against accused. People v. French (1939) 12 Cal.2d 720,
87 P.2d 1014. Homicide  1041; Criminal Law  1166.22(3)

12. Waiver of examination

Examination by alienists who are appointed by court of defendant pleading not guilty by reason of insanity is
not jurisdictional and may be waived. People v. Woods (1937) 65 P.2d 940, 19 Cal.App.2d 556; People v.
Wiley (1931) 295 P. 1075, 111 Cal.App. 622.

13. Examination of psychiatrists or psychologists — In general

Where sole question was whether defendant was sane, action of trial court in questioning defendant's experts
was not prejudicial to defendant, as against contention that defendant's experts were questioned so extensively
as to indicate that court assumed guilt of defendant, and that court thus disclosed to jury that court discredited
defendant's witnesses, and had no confidence in defendant's case and believed defendant guilty. People v. Grebe
(App. 1951) 105 Cal.App.2d 27, 232 P.2d 564.

Question asked of physician whether he had formed an opinion concerning sanity of defendant, did not amount



to an offer of proof of insanity, where at a later stage of the trial on issue of defendant's insanity, the physician
declared that defendant was insane. People v. Danielly (1949) 33 Cal.2d 362, 202 P.2d 18, certiorari denied 69
S.Ct. 1162, 337 U.S. 919, 93 L.Ed. 1728. Criminal Law  670

In murder prosecution, wherein defendant pleaded not guilty by reason of insanity, a ruling, sustaining state's
objection to question asked alienist as to whether defendant's family background of insanity would have
produced doubt in witness' mind as to defendant's sanity had witness known full details thereof at time of
testifying that defendant was sane, was not erroneous or prejudicial where record showed that question was
repetition in slightly different form of previous question and that witness reiterated his statement in answer to
such question that he did not believe his conclusion would have been changed. People v. Walker (1948) 33
Cal.2d 250, 201 P.2d 6, certiorari denied 69 S.Ct. 744, 336 U.S. 940, 93 L.Ed. 1098. Criminal Law  485(2);
Criminal Law  1169.9

A question asked alienist by counsel for defendant, pleading not guilty of forgery and not guilty by reason of
insanity, as to whether person in defendant's frame of mind when examined by witness would be likely to
believe statements made to him without too much analyzation as to truth or falsity thereof, was improper as
calling for witness' conclusion on subject not in issue. People v. Hazelwood (App. 2 Dist. 1938) 24 Cal.App.2d
690, 76 P.2d 151. Criminal Law  483

Experts, appointed by court on issue of defendant's sanity, in forming their opinions should have considered
erratic or peculiar conduct of defendant which tended to prove him insane. People v. Jacobs (App. 2 Dist. 1935)
51 P.2d 128, certified question accepted, hearing granted.

Inquiries as to whether experts, testifying to defendant's sanity, took all steps necessary to ascertain whether he
had syphilis, was properly excluded as immaterial. People v. Roberts (App. 2 Dist. 1933) 131 Cal.App. 376, 21
P.2d 449, rehearing denied 131 Cal.App. 376, 22 P.2d 25. Criminal Law  489

On a prosecution, where the defense was alcoholic insanity, witnesses for defendant testified, as experts, that he
was suffering from chronic alcoholic insanity, and were cross-examined on the symptoms and hallucinations
found in such cases.  The state then introduced experts who testified that defendant was not a victim of
alcoholic insanity, because of the absence of a certain delusion always found in such cases; and the defense then
sought to ask experts, in surrebutter, as to whether the delusion in question was an essential element in the
determination of alcoholic insanity.  The question called for an opinion in reference to a matter which was not
surrebutter. People v. Griffith (1905) 146 Cal. 339, 80 P. 68. Criminal Law  490

Where, on a trial for murder, insanity is relied on as a defense, an expert may testify to statements made to him
by the defendant of previous sufferings, which formed the basis of, and are declared by him to be necessary to,
his diagnosis of the case. People v. Shattuck (1895) 109 Cal. 673, 42 P. 315. Criminal Law  483

To prove insanity, a physician may be asked if he did not consider defendant "weak-minded." People v.
Worthington (1894) 105 Cal. 166, 38 P. 689. Criminal Law  483

Medical treatises are not admissible, except to discredit a witness who bases his testimony on them; and the
defense being insanity, when an expert is asked to name the circumstances of the cases he had read when
violence accompanied hysterical mania, the question is properly overruled. People v. Goldenson (1888) 76 Cal.
328, 19 P. 161. Criminal Law  487

Question asked of a medical expert, testifying in a criminal trial, whether "Maudsley's Responsibility in Mental
Diseases" was a standard work, was asked for the purpose of showing the familiarity of witness with authors
upon that subject, and such question was properly excluded, on the ground that the opinion of the witness as to
the merits and standing of the work would not tend to prove such familiarity. People v. Sutton (1887) 73 Cal.
243, 15 P. 86. Criminal Law  487

14.  —  —  Cross and redirect examination of psychiatrists or psychologists

Where defense was attempting to show by means of testimony of psychiatrist that defendant's confession was



unworthy of belief because of his mental condition and questions regarding paranoid trends left jury with
impression that defendant was insane or bordering on insanity, prosecution was justified in clarifying witness'
meaning by cross-examining him as to defendant's sanity. People v. Barnes (1947) 30 Cal.2d 524, 183 P.2d 654.
Criminal Law  489

In murder prosecution, wherein defense of not guilty by reason of insanity had been interposed, error, if any, in
permitting deputy district attorney on cross-examination of alienist who had previously testified that defendant
was sane at time of alleged murder, to inquire whether, in alienist's opinion, defendant was shamming insanity
at the trial, was cured, where question was withdrawn and jury was fully instructed to disregard the question.
People v. D'Angelo (1939) 13 Cal.2d 203, 88 P.2d 708. Criminal Law  1170.5(6)

15.  —  —  Hypothetical questions, examination of psychiatrists or psychologists

Hypothetical question relating to sanity was objectionable because containing such conclusions as that
defendant had become increasingly irrational and abnormal, as evidenced by inconsistent acts and delusions of
grandeur, and that defendant's acts were without apparent regard to his standing and reputation as citizen and
physician, and that he committed acts in disregard of moral decency and sensitiveness. People v. Jacobs (App. 2
Dist. 1935) 51 P.2d 128, certified question accepted, hearing granted.

Testimony of professional alienist on hypothetical questions that defendant was sane when committing robbery
some two years previous was admissible. People v. Mellody (App. 1 Dist. 1927) 87 Cal.App. 295, 261 P. 1114.
Criminal Law  485(2)

In prosecution for murder, where defense was insanity, district attorney could properly state hypothetical
question to medical witness, based upon facts given in testimony but omitting certain defensive facts, though
the testimony in regard thereto was not contradicted. People v. Denman (1918) 179 Cal. 497, 177 P. 461.
Criminal Law  485(2)

On a prosecution for assault with intent to commit murder, where the defense was insanity, a witness for the
state was asked a hypothetical question, which, after setting forth the evidence as in an assumed case,
concluded, "Now state whether or not, in your opinion, such a subject was laboring under a delusion."  The
question was not improper, as asking for the opinion of the witness as to whether defendant was insane at the
time of the crime. People v. Griffith (1905) 146 Cal. 339, 80 P. 68. Criminal Law  485(2)

16. Counsel

Failure of defense counsel in murder prosecution to offer in evidence at guilt phase of trial available psychiatric
evidence as to defendant's abnormal mental condition, while at the same time neither offering nor arguing any
other defense, resulted in a total failure to present the cause of defendant in any fundamental respect, and
thereby deprived defendant of his constitutional right to the effective aid of counsel. People v. Welborn (App. 2
Dist. 1967) 65 Cal.Rptr. 8, 257 Cal.App.2d 513. Criminal Law  1931

A fundamental part of the constitutional right of an accused to be represented by counsel is that his attorney
must be afforded reasonable opportunity to prepare for trial, and to make that right effective, counsel is entitled
to the aid of such expert assistance as he may need in determining the sanity of his client and in preparing the
defense. Ex parte Ochse (1951) 38 Cal.2d 230, 238 P.2d 561. Criminal Law  1850; Criminal Law 
1859

17. Admissibility of evidence — In general

When court-appointed psychiatrist examines defendant for purpose of testifying in sanity phase of bifurcated
trial, defendant's constitutional privilege against self-incrimination is violated by allowing psychiatrist to testify
in guilt phase that defendant confessed his guilt during the examination, when defendant has not placed his
mental state at issue in guilt phase of trial. People v. Williams (App. 1 Dist. 1988) 243 Cal.Rptr. 480, 197
Cal.App.3d 1320. Criminal Law  393(1)



This section regarding court-appointed psychiatric examination following entry of plea of not guilty by reason
of insanity contemplates testimony by those experts and such testimony is admissible in guilt phase if defendant
places his mental state in issue. People v. Arcega (1982) 186 Cal.Rptr. 94, 32 Cal.3d 504, 651 P.2d 338.
Criminal Law  474

In trial as to defendant's innocence by reason of insanity, the prosecution can introduce contrary medical
evidence. People v. Sorenson (App. 3 Dist. 1964) 41 Cal.Rptr. 657, 231 Cal.App.2d 88. Criminal Law 
396(1)

Testimony of court appointed alienist relating to statements made by defendant, in course of psychiatric
examination on his plea of not guilty by reason of insanity, was admissible with respect to guilt phases of trial,
although defendant had withdrawn his insanity plea at time of trial, and testimony did not violate defendant's
privilege against self-incrimination. People v. Spencer (1963) 31 Cal.Rptr. 782, 60 Cal.2d 64, 383 P.2d 134,
certiorari denied 84 S.Ct. 1924, 377 U.S. 1007, 12 L.Ed.2d 1055. Criminal Law  393(1); Criminal Law

 412.1(2)

Permitting doctor who had conducted mental examination of defendant before he had withdrawn his insanity
plea to testify as to his mental condition on penalty phase did not violate defendant's privilege against
self-incrimination where he had not been compelled to give doctor the information. People v. Bickley (1962) 22
Cal.Rptr. 340, 57 Cal.2d 788, 372 P.2d 100. Criminal Law  393(1)

Testimony is admissible concerning results and findings of physical examination to which defendant voluntarily
submitted. People v. Combes (1961) 14 Cal.Rptr. 4, 56 Cal.2d 135, 363 P.2d 4. Criminal Law  473

A broad latitude should be allowed counsel for defendant interposing defense of insanity in meeting the burden
imposed on defendant by law of introducing evidence and proving insanity by a preponderance of the evidence.
Chula v. Superior Court In and For Orange County (App. 4 Dist. 1952) 109 Cal.App.2d 24, 240 P.2d 398.
Criminal Law  2051

In murder trial on plea of insanity, testimony of psychiatrist from state prison who had observed accused in
routine examinations and also in county jail just before testifying was not erroneously admitted,
notwithstanding psychiatrist was not present in court during introduction of most of accused's testimony. People
v. David (1939) 12 Cal.2d 639, 86 P.2d 811. Criminal Law  478(1)

Defendant's appearance and testimony as witness in forgery trial, wherein issue of his insanity was also tried,
were properly considered in connection with alienists' testimony on such issue. People v. Hazelwood (App. 2
Dist. 1938) 24 Cal.App.2d 690, 76 P.2d 151. Criminal Law  570(1)

Where defendant pleaded insanity, expert testimony that defendant knew difference between right and wrong
was inadmissible as invading jury's province. People v. Jacobs (App. 2 Dist. 1935) 51 P.2d 128, certified
question accepted, hearing granted.

Under plea of not guilty by reason of insanity, opinions as to defendant's sanity at time of crime, as well as at
time of trial, was not error. People v. Lee (App. 1 Dist. 1930) 108 Cal.App. 609, 291 P. 887. Criminal Law 
354

The erroneous exclusion of a statement made by an expert for the prosecution after the completion of his
testimony that defendant might have been insane was not reversible error, where that expert did not testify
directly that defendant was sane but only that he did not see any evidence he was insane, and on
cross-examination stated that, under the facts in a hypothetical question, defendant might have been insane.
People v. Estes (1922) 188 Cal. 511, 206 P. 52. Criminal Law  1170(4)

An expert in insanity may testify that certain symptoms could not all be present in the same individual at the
same time. People v. Sowell (1904) 145 Cal. 292, 78 P. 717. Criminal Law  474

Where, to establish an accused's mental unsoundness, it is shown that he consulted a boiler maker as to the



feasibility of constructing a boiler so light by using aluminum that he could carry it on his back, the prosecution
may show by an expert that the accused's idea was not so chimerical as to indicate mental unsoundness. People
v. Goldsworthy (1900) 130 Cal. 600, 62 P. 1074. Criminal Law  467

18.  —  —  Impeaching or incriminating statements, admissibility of evidence

With regard to sanity proceedings, the psychiatric examination, initiated at the behest of the defendant, is not
compelled, and statements made to the examining psychiatrist are admissible at the guilt, penalty, and sanity
phases of the trial if the defendant puts his or her mental state in issue. Centeno v. Superior Court (App. 2 Dist.
2004) 11 Cal.Rptr.3d 533, 117 Cal.App.4th 30, review denied. Criminal Law  393(1)

Where defendant, who has pleaded not guilty by reason of insanity, and who has been examined by
psychiatrists appointed by court, does not specifically place his mental condition into issue at guilt trial,
testimony of psychiatrists as to statements made to them by defendant during examination is inadmissible
against defendant for rebuttal purpose of impeaching defendant as witness, in addition to being inadmissible as
part of people's case in chief. People v. Slone (App. 2 Dist. 1978) 143 Cal.Rptr. 61, 76 Cal.App.3d 611.
Witnesses  379(11)

Where psychiatrist was appointed specifically to aid defense and counsel's consent to use of incriminating
statements for purposes of psychiatric examination was given not before but after defendant's interview with
police during which statements had been made, prosecution's use of such statements for purpose of impeaching
defense psychiatrist was not error even though statements themselves had previously been excluded. People v.
Morse (1969) 76 Cal.Rptr. 391, 70 Cal.2d 711, 452 P.2d 607, certiorari denied 90 S.Ct. 959, 397 U.S. 944, 25
L.Ed.2d 124. Witnesses  331.5

Testimony of psychiatrist, who had been appointed to inquire into sanity of defendant at time of second-degree
murder trial, as to conversation wherein defendant stated that he was in victim's apartment on night of murder
was admissible. People v. Sigal (App. 3 Dist. 1965) 45 Cal.Rptr. 481, 235 Cal.App.2d 449. Criminal Law 
412(3)

Statements amounting to admissions and confessions allegedly made by defendant to court-appointed alienists
during psychiatric examination provided by this section under plea of not guilty by reason of insanity were
admissible during trial of not guilty plea as part of People's case in chief or to refute defendant's conflicting
medical testimony. People v. Ditson (1962) 20 Cal.Rptr. 165, 57 Cal.2d 415, 369 P.2d 714, certiorari denied 83
S.Ct. 67, 371 U.S. 852, 9 L.Ed.2d 88, certiorari denied 83 S.Ct. 93, 371 U.S. 852, 9 L.Ed.2d 88, vacated 83
S.Ct. 519, 371 U.S. 541, 9 L.Ed.2d 508, certiorari dismissed 83 S.Ct. 885, 372 U.S. 933, 9 L.Ed.2d 769.
Criminal Law  406(2); Criminal Law  517(6)

19. Reports of psychiatrists or psychologists

Test in People v. Drew (1978) 149 Cal.Rptr. 275, 583 P.2d 1318, 22 Cal.3d 333, under which a person is not
deemed responsible for criminal conduct if as the result of a mental disease or defect he lacks substantial
capacity either to appreciate the criminality of his conduct or to conform his conduct to the requirements of law,
was not available to defendant even if applicable where psychiatric report in case indicated that defendant was
not suffering from any mental disease or defect. People v. Martin (App. 2 Dist. 1980) 167 Cal.Rptr. 33, 108
Cal.App.3d 1014. Criminal Law  48

Where trial judge appointed two psychiatrists "to examine defendant and report whether or not defendant is
presently sane," doctors' reports focused on question of defendant's present sanity only, but doctors stated in
such reports that they were made in accordance with this section governing insanity at time of offense, so that
preprinted forms erroneously indicated that defendant had been found to be insane at time of offense and,
pursuant to such documents, defendant was treated in belief that he had been found to be insane at time of
offense, defendant was not entitled to hearing on application for relief because of restoration of sanity as
provided in §§ 1026, 1026a (renumbered § 1026.2) governing insanity at time of offense, and trial court did not
err in correcting records to conform with actual determination of present insanity that had been made. People v.



Anderson (App. 5 Dist. 1976) 131 Cal.Rptr. 104, 59 Cal.App.3d 831. Mental Health  434

Where reports filed in case by psychiatrists in a 1960 sanity hearing indicated that defendant was hopelessly
insane and that his chances of recovery were very slight and in 1962 superintendent of state hospital certified
that the defendant was then sane, court was not required in 1962 merely because of uncertainty as to the
possible conflict in reports to order a hearing on the issue of defendant's sanity in proceedings concerned
primarily with appointment of counsel and a pending habeas corpus proceeding. People v. Ashley (1963) 29
Cal.Rptr. 16, 59 Cal.2d 339, 379 P.2d 496, certiorari denied 83 S.Ct. 1714, 374 U.S. 819, 10 L.Ed.2d 1084.
Criminal Law  625.10(2.1)

On appeal from conviction after plea of not guilty by reason of insanity, reviewing court was required to
assume that reports of two of three alienists appointed by court were in agreement so as to justify excusing of
filing of report by third alienist, where reports were not included in record on appeal. People v. Woods (App. 2
Dist. 1937) 19 Cal.App.2d 556, 65 P.2d 940. Criminal Law  1144.12

20. Weight and sufficiency of evidence

Denial of probation to defendant, who had pleaded guilty to violation of Pen.C. § 288, was not abuse of
discretion where court had reports of court appointed psychiatrist and state hospital stating that defendant was
sexual psychopath and two supplemental reports of deputy probation officer recommending that probation be
denied. People v. Jermane (App. 2 Dist. 1961) 15 Cal.Rptr. 221, 194 Cal.App.2d 754. Sentencing And
Punishment  1877; Sentencing And Punishment  1886

Evidence justified finding that a defendant charged with robbery in the second degree and with attempted
robbery was sane when charged crimes were committed. People v. Lang (App. 1952) 114 Cal.App.2d 14, 249
P.2d 343, certiorari denied 74 S.Ct. 278, 346 U.S. 916, 98 L.Ed. 411. Criminal Law  570(1)

Evidence would sustain conclusion that defendant was not legally insane when he committed the offenses or at
time of trial. People v. Freedman (App. 1952) 111 Cal.App.2d 611, 245 P.2d 45. Criminal Law  570(1)

In murder prosecution, evidence relating to allegedly provocative newspaper articles, letters, and conversations,
coupled with other evidence and testimony of experts, was insufficient to sustain plea of not guilty by reason of
insanity. People v. French (1939) 12 Cal.2d 720, 87 P.2d 1014. Criminal Law  494; Homicide  1210

Testimony of three physicians that defendant was sane and was feigning insanity supported finding that
defendant was sane. People v. Loomis (App. 2 Dist. 1938) 27 Cal.App.2d 236, 80 P.2d 1012. Criminal Law

 494

Mere opinion of affiant without setting forth tangible facts showing that defendant was insane was insufficient
to justify holding that defendant was insane. People v. Norton (App. 1934) 138 Cal.App. 70, 31 P.2d 809.
Criminal Law  494

Evidence was sufficient to support jury's verdict that defendant was sane at time of alleged homicide. People v.
Harshaw (App. 1932) 128 Cal.App. 212, 16 P.2d 1025. Homicide  1210

Evidence sustained verdict that accused, previously found guilty of murder in first degree, was sane. People v.
Franco (1932) 214 Cal. 578, 7 P.2d 181. Homicide  1210

Jury's finding, supported by evidence, that accused was not insane when committing incest was conclusive.
People v. Johnson (App. 1931) 115 Cal.App. 704, 2 P.2d 216. Criminal Law  1159.5

21. Questions for jury

Notwithstanding that the four psychiatrists who testified at murder trial each stated in his medical opinion that
defendant suffered from permanent form one of a group of mental disorders generically known as schizophrenia
and that defendant was also legally insane at time he murdered his mother, evidence permitted jury to find him
legally sane at time of matricide. People v. Wolff (1964) 40 Cal.Rptr. 271, 61 Cal.2d 795, 394 P.2d 959.



Criminal Law  494

In murder prosecution, statements of the trial court with respect to testimony of court-appointed psychiatrist to
examine the defendant were not improper as interfering with the jury's determination of the facts. People v.
Johnston (1957) 48 Cal.2d 78, 307 P.2d 921. Criminal Law  656(1)

In prosecution of life prisoner for assault upon fellow inmate, objection that doctors who had testified that
defendant was sane as of time of assault had not taken into consideration so-called objective symptoms at time
of assault and that their opinions were not creditable as of earlier date of attack merely went to weight to be
accorded to testimony, and such weight was question of fact for jury's determination. People v. Berry (1955) 44
Cal.2d 426, 282 P.2d 861. Criminal Law  695(5)

Credibility of alienist appointed by court was for jury. People v. Carskaddon (App. 1932) 123 Cal.App. 177, 11
P.2d 38. Criminal Law  742(1)

22. Instructions

Inasmuch as incriminating statements made by defendant on course of psychiatric examinations and related by
psychiatrists in their testimony at trial were basically the same incriminating statements testified to by police
officer and another witness so that instructions limiting purpose for which jury could consider the statements
would have had little or no effect, failure to give the limiting instruction did not deprive defendant of a fair trial.
People v. Cantrell (1973) 105 Cal.Rptr. 792, 8 Cal.3d 672, 504 P.2d 1256. Criminal Law  673(2)

In prosecution of life prisoner for assault upon fellow inmate, instruction that defendant was presumed sane and
had burden of proving insanity at time of assault and instruction, given in view of evidence that defendant had
suffered from schizophrenia some months before assault, that condition once shown to have existed is presumed
to continue until contrary is proved, properly stated applicable law and were not objectionable as confusing
jury. People v. Berry (1955) 44 Cal.2d 426, 282 P.2d 861. Criminal Law  778(2); Criminal Law 
778(7)

Refusing instruction that jurors might consider professional standing and experience of witnesses testifying as
to defendant's sanity, in arriving at verdict, was not error, where jurors were instructed that experts might give
opinions on questions in controversy to assist jury, but that jury was not bound to accept expert opinion as
conclusive, but should give to it proper weight or disregard opinion which appeared unreasonable. People v.
Norton (App. 1934) 138 Cal.App. 70, 31 P.2d 809. Criminal Law  829(16)

23. Review

Rule that after conviction all intendments are in favor of the judgment and a verdict will not be set aside unless
the record clearly shows that on no hypothesis whatsoever is there sufficient substantial evidence to support it
applies to findings on issue of insanity. People v. Belcher (App. 2 Dist. 1969) 74 Cal.Rptr. 602, 269 Cal.App.2d
215. Criminal Law  1144.13(7); Criminal Law  1159.5

Inquiry of court of appeal upon fact issue whether evidence so conclusively proved defendant's diminished
mental capacity and lack of capacity for malice required for murder that court of appeal should reduce crime
from second-degree murder to manslaughter was limited, as in other factual issues, to determination whether
there was substantial evidence in record to support trial court's judgment, and, therefore, contention would be
rejected by court of appeal where evidence sustained trial court's implied finding that defendant was sane and
had mental capacity to entertain the requisite malice. People v. Custer (App. 2 Dist. 1968) 67 Cal.Rptr. 39, 260
Cal.App.2d 234. Criminal Law  260.11(5)

Where judgment was entered against defendant, reviewing court could not reject opinions of court-appointed
alienists that defendant had not been insane, despite seeming superficiality of their inquiry into defendant's
sanity. People v. Rittger (1960) 7 Cal.Rptr. 901, 54 Cal.2d 720, 355 P.2d 645. Criminal Law  494

In murder prosecution, where alienists appointed by the court to investigate the sanity of defendant directed



their investigation and testimony to the question whether the defendant met the tests of accountability
established by existing California law under the M'Naughton Rule, by which the insanity which renders a
person incapable of crime is measured, and the evidence established that he met such test, and the instructions
were adequately comprehensive to inform the jury of that law and to require their compliance with it, no
reversible error was shown. People v. Nash (1959) 52 Cal.2d 36, 338 P.2d 416. Criminal Law  1162

In prosecution of life prisoner for assault upon fellow inmate, objection that doctors who testified that defendant
was sane at time of commission of assault had not taken into consideration so-called objective symptoms at
time of assault and that their opinions might not be creditable as of earlier date of attack could not be raised for
the first time on appeal. People v. Berry (1955) 44 Cal.2d 426, 282 P.2d 861. Criminal Law  1036.6

The exclusion of expert evidence as to the mental soundness of an accused because the witness was not
sufficiently qualified to give an expert opinion will not be disturbed on appeal, where the record does not
disclose facts authorizing a holding that the trial court abused its discretion in rejecting the evidence. People v.
Goldsworthy (1900) 130 Cal. 600, 62 P. 1074. Criminal Law  1153.12(2)

Title 8. Of Judgment And Execution

Chapter 1. The Judgment

§ 1191. Appointment of time for pronouncing judgment; reference to probation officer or placement in
diagnostic facility; extension of time 

     •     Historical Notes     •     Research References     •     Notes of Decisions

In a felony case, after a plea, finding, or verdict of guilty, or after a finding or verdict against the defendant on a
plea of a former conviction or acquittal, or once in jeopardy, the court shall appoint a time for pronouncing
judgment, which shall be within 20 judicial days after the verdict, finding, or plea of guilty, during which time
the court shall refer the case to the probation officer for a report if eligible for probation and pursuant to Section
1203.  However, the court may extend the time not more than 10 days for the purpose of hearing or determining
any motion for a new trial, or in arrest of judgment, and may further extend the time until the probation officer's
report is received and until any proceedings for granting or denying probation have been disposed of.  If, in the
opinion of the court, there is a reasonable ground for believing a defendant insane, the court may extend the
time for pronouncing sentence until the question of insanity has been heard and determined, as provided in this
code.  If the court orders the defendant placed in a diagnostic facility pursuant to Section 1203.03, the time
otherwise allowed by this section for pronouncing judgment is extended by a period equal to (1) the number of
days which elapse between the date of the order and the date on which notice is received from the Director of
Corrections advising whether or not the Department of Corrections will receive the defendant in the facility,
and (2) if the director notifies the court that it will receive the defendant, the time which elapses until his or her
return to the court from the facility.

CREDIT(S)
(Enacted 1872.  Amended by Code Am.1873-74, c. 614, p. 449, § 73; Stats.1905, c. 571, p. 763, § 1; Stats.1909,
c. 589, p. 898, § 1; Stats.1911, c. 380, p. 688, § 1; Stats.1937, c. 510, p. 1499, § 1; Stats.1947, c. 1177, p. 2659,
§ 1; Stats.1947, c. 1178, p. 2660, § 1; Stats.1951, c. 868, p. 2382, § 1; Stats.1951, c. 1674, p. 3852, § 121;
Stats.1957, c. 975, p. 2216, § 2; Stats.1977, c. 162, p. 629, § 1, eff. June 29, 1977, operative July 1, 1977;
Stats.1977, c. 165, p. 652, § 19, eff. June 29, 1977, operative July 1, 1977; Stats.1990, c. 570 (A.B. 3964), § 1;
Stats.1998, c. 931 (S.B.2139), § 392, eff. Sept. 28, 1998.)



Historical Notes

Law Revision Commission Comments

1998 Amendment
Section 1191 is amended to accommodate unification of the municipal and superior courts in a

county.Cal. Const. art. VI, § 5(e). See also Section 691(f) ("felony case" defined).  [28
Cal.L.Rev.Comm. Reports 51 (1998)].

Historical And Statutory Notes

2004 Main Volume
As enacted in 1872, the section read: "After a plea or verdict of guilty, or after a verdict against the

defendant, on a plea of a former conviction or acquittal, if the judgment is not arrested or a new trial
granted, the Court must appoint a time for pronouncing judgment, which must be at least two days
after the verdict, if the Court intend to remain in session so long; or if not, as remote a time as can
reasonably be allowed.  But in no case can the judgment be rendered in less than six hours after the
verdict."

The amendment of 1873-74, in the first sentence, required the court to appoint a time for pronouncing
judgment, which, "in cases of felony," must be at least two days etc., if the court intend to remain in
session so long; "but if not, then at", instead of "or if not," as remote a time etc.  The second
sentence was omitted.

The 1901 revision act, Stats.1901, c. 158, p. 490, § 255, amending a § 1191, held unconstitutional in
Lewis v. Dunne (1901) 66 P. 478, 134 Cal. 291, 55 L.R.A. 833, 86 Am.St.Rep. 257, was repealed by
Stats.1955, c. 48, § 1.

The 1905 amendment deleted the provisions relating to the intent to remain in session.
The 1909 amendment rewrote the section to read:
"After a plea or verdict of guilty, or after a verdict against the defendant on a plea of a former conviction

or acquittal, or once in jeopardy, the court must appoint a time for pronouncing judgment, which
must not be less than two, nor more than five days after the verdict or plea of guilty; provided,
however, that the court may extend the time not more than ten days for the purpose of hearing or
determining any motion for a new trial, or in arrest of judgment; and provided further, that the court
may extend the time not more than twenty days in any case where the question of probation is
considered, in accordance with section 1203 of this code.  If in the opinion of the court there is a
reasonable ground for believing a defendant insane, the court may extend the time of pronouncing
sentence until the question of insanity has been heard and determined, as provided in chapter VI,
title X, part II of this code."

The 1911 amendment, at the end of the first sentence, added "provided, however, that upon the request
of the defendant such time may be further extended not more than ninety days additional."

The 1937 amendment in the first sentence, deleted the proviso which related to the question of
probation, and it deleted the proviso which had been added in 1911.  In the second sentence, the
amendment added "and furthermore may extend the time until any proceedings under section 1203
of this code have been disposed of".

The 1947 amendments required the court to appoint a time for pronouncing judgment which "must be
within 20 days" instead of "must not be less than two nor more than five days" after the verdict, etc.,
"during which time the court shall refer the case to the probation officer for a report if eligible to
probation and pursuant to Section 1203 of this code".  In the proviso of the first sentence, the
amendment added "or of receiving the probation officer's report made pursuant to Section 1203 of
this code".

The 1951 amendments, in the first sentence, added, at the beginning "In the superior court", after a plea,
"finding" or verdict of guilty, or after a "finding or" verdict against the defendant, etc.  The



amendment extended the time from 20 days to 21 days after the verdict, "finding" or plea, etc.  The
addition to the proviso of the first sentence which had been made in 1947, was omitted and the
provision in the second sentence, dealing with an extension of time until proceedings under § 1203
were disposed of, was omitted, and in lieu thereof, there was added at the end of the first sentence
"and may further extend the time until the probation officer's report is received and until any
proceedings for granting or denying probation have been disposed of."  In the second sentence, in
addition to the deletion above mentioned, the amendment authorized an extension of time until the
question of insanity has been heard and determined, "as provided in this code", instead of "as
provided in Chapter 6, Title 10, Part 2 of this code".

The 1957 amendment added the final sentence.
The 1977 amendments increased from "21" to "28" days the appointment of time for pronouncing

judgment; substituted "for" in place of "to" preceding "probation" in the first sentence; and
substituted in the second sentence "for" for "of" preceding "believing".

The 1990 amendment, in the first sentence, substituted "20 judicial" for "28 days"; and made gender
related and nonsubstantive changes throughout.

Stats.1998, c. 931, substituted "In a felony case" for "In the superior court", and inserted "the" preceding
"defendant".

Derivation: Stats.1851, c. 29, p. 261, §§ 447, 448.

Research References

Cross References

Arrest of judgment, see Penal Code § 1185 et seq.
Constitutional rights of criminal defendant, see Const. Art. 1, § 15.
Department of Corrections, generally, see Penal Code § 5000 et seq.
Determination of degree of offense, see Penal Code § 1192.
Determination of punishment, see Penal Code §§ 12, 13, 1168.
Duty of court to pass sentence, see Penal Code § 12.
Effect of amendment of section by two or more acts at the same session of the legislature, see

Government Code § 9605.
Felonies, definition and penalties, see Penal Code §§ 17 and 18.
Harmless error, see Penal Code §§ 960, 1258, 1404; Const. Art. 6,§ 13.
Inferior courts, proceedings and appeals, see Penal Code §§ 1427, 1429, 1445, 1449.
Insanity, plea joined with other pleas, see Penal Code § 1026.
Liability to punishment, persons liable, see Penal Code § 27.
Mentally incompetent defendant, judging,

Generally, see Penal Code § 1367 et seq.
Mental incompetency hearing, see Penal Code § 1368.

New trial, see Penal Code § 1179 et seq.
Non-capital felony, plea of guilty or nolo contendere, see Penal Code § 859a.
Plea, withdrawal and substitution, see Penal Code § 1018.
Prior sentence not fully served, see Penal Code § 669.
"Probation" defined for purposes of this Code, see Penal Code § 1203.
Pronouncement of judgment, see Penal Code § 1193.
Remittitur, orders to effectuate judgment, see Penal Code § 1265.
Rendition of judgment in inferior courts, see Penal Code § 1445 et seq.
State prison, sentencing, see Penal Code § 1168.
Two or more crimes, sentences on conviction, see Penal Code § 669.
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Appellate review of procedural errors in criminal proceedings, passing sentence. Gregory L. Stout,
43 Cal.L.Rev. 400 (1955).

Comparing the Federal Rules of Evidence with the California Evidence Code — Proposition 8 and
the wisdom of using initiatives as a rule-making device.  Miguel A. Mendez, 36 Sw. U. L. Rev.
571 (2008).

Crawford v. Washington: A critique.  Miguel A. Méndez, 57 Stan. L. Rev. 569 (2004).
Criminal judgment and its effect in subsequent civil proceeding. 25 S.Cal.L.Rev. 480 (1952).
Criminal responsibility of the mentally ill.  Bernard L. Diamond, 14 Stan.L.Rev. 59 (1961).
Insanity and the criminal law.  Simon E. Sobeloff, 41 A.B.A.J. 793 (1955).
Juvenile court dispositional alternatives: Imposing a defense duty.  John L. Roche, 27 Santa Clara

L.Rev. 279 (1987).
Sufficiency of judgment under the indeterminate sentence law. 6 Cal.L.Rev. 459 (1918).
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Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §§1453, 3097, 3103
Cal Jur 3d Crim L §§2703, 3316, 3317, 3318, 3392, 3400, 3482; Estop §23
 Cal Digest of Official Reports 3d Series, Criminal Law §§468 et seq.
 Am Jur 2d Criminal Law §526.
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1. In general

This section is mandatory. Ex parte Germino (1918) 176 P. 701, 38 Cal.App. 497; People v. Gilbreth (1917)
164 P. 18, 33 Cal.App. 23.

After defendant had been sentenced for criminal offense, § 6450 (repealed; see, now, Welf. & Inst.C. § 3050)
providing that upon conviction, if it appears that defendant may be in imminent danger of becoming addicted to



narcotics, proceedings shall be conducted to ascertain if he is such and he may be committed therefor was no
longer available to support commitment under narcotic addict rehabilitation program. People v. Victor (1965)
42 Cal.Rptr. 199, 62 Cal.2d 280, 398 P.2d 391. Chemical Dependents  12

Welf. & Inst.C. §§ 1737, 1737.5, 1939 which provides that after court has committed a person to the youth
authority such court has no power to suspend execution of the commitment, and that a person convicted and
committed to the youth authority may be admitted to bail under Pen.C. § 1272 or, in discretion of the court, may
be left at liberty, and which also provides that commitment to the youth authority is a judgment within the Penal
Code and is appealable, is not applicable to proceeding to declare a minor a ward of the juvenile court. In re
Magnuson (App. 3 Dist. 1952) 110 Cal.App.2d 73, 242 P.2d 362. Bail  44(2); Infants  134; Infants
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In the case of Ex parte Lee (1918) 177 Cal. 690, 171 P. 958, the court said: "Sections 12 and 13 of the Penal
Code provide that the term of the imprisonment shall be fixed by the court. Section 1191 et seq., Penal Code,
provide the method and manner of imposing sentence, and section 1588 of the Penal Code provides deductions
from the term so fixed by the court of credits for good conduct when earned.  None of these sections is
expressly repealed by section 1168, Penal Code, and they are repealed by implication only so far as section
1168 is inconsistent therewith."

Provisions of this section do not apply in a case where a judgment merely irregular in form has already been
imposed. Ex parte Germino (App. 1918) 38 Cal.App. 497, 176 P. 701.

In the case of Ex parte Mess (1883) 2 Cal.Unrep. 217, 12 P.C.L.J. 279, the court said:

"It is contend that the judgment and process under which the defendant is detained are void, for the reason that
the period of two days was not allowed to elapse after the verdict of guilty was rendered before judgment was
pronounced, and section 1191, Penal Code, is cited and relied on.

"This may have been an irregularity for which the judgment should have been reversed on appeal, but the
judgments and process issued upon it are not void.  The court had jurisdiction of the subject matter and the
defendant, and was not deprived of it by a judgment the defect in which, if there was any, was nothing beyond
nonadherence to a prescribed rule of procedure, and not such a material defect as made the proceeding illegal
and void."

2. Due process

Fifty-day delay of sentence after conviction while judge was awaiting probation report or for convenience of
counsel was not denial of due process in view of § 1203 and this section which provide that court may extend
time for pronouncing judgment until probation officer's report is received and until any proceedings for granting
or denying probation have been disposed of and which authorize court to refer matter to probation officer for
investigation of facts relevant to sentence even if a defendant is not entitled to or eligible for probation. Bevins
v. Klinger, C.A.9 (Cal.)1966, 365 F.2d 752. Constitutional Law  4718

Where petitioner, after having been convicted in state court on his plea of guilty to crime of possession of
heroin, was committed to narcotics rehabilitation center pursuant to Welf. and Inst.C. § 3050 et seq. delay in
sentencing petitioner until after his discharge from rehabilitation center did not deprive petitioner of due process
of law. Showers v. Lloyd, C.D.Cal.1969, 296 F.Supp. 441. Constitutional Law  4718

3. Double jeopardy

A pronouncement by superior court that defendant, pleading guilty of burglary, be confined to county jail for
one year, but that sentence be suspended on condition that he be turned over to state authorities as parole
violator, was nullified by granting of continuance at same hearing, with direction that probation officer
ascertain defendant's exact status at state penitentiary, so that later judgment, denying probation and sentencing
defendant to state penitentiary, was only judgment in case and hence not void as placing defendant in double



jeopardy. People v. Williams (App. 1 Dist. 1949) 93 Cal.App.2d 777, 209 P.2d 949. Double Jeopardy  31

Where defendant's confederate, after transporting liquor, placed it in trunk, defendant could be properly
sentenced for unlawful possession though he had also been sentenced for unlawful transportation, which was
separate and distinct offense. In re Chaus (App. 2 Dist. 1928) 92 Cal.App. 384, 268 P. 422.

4. Prior law

Where a prisoner had been erroneously sentenced under the Indeterminate Sentence Law, for a crime
committed prior to its passage, he could be resentenced under the previous law, although the time limited by
this section had elapsed. People v. Scott (1919) 178 P. 298, 39 Cal.App. 128; In re Germino (1918) 176 P. 701,
38 Cal.App. 497.

Under this section and § 1202, as amended in 1909, Stats.1909, p. 898, where sentence pronounced by court
was void because passed under Indeterminate Sentence Law (see Pen.C. § 1168), which had not taken effect at
time crime was committed, a sentence could be pronounced later; the case standing as though no sentence had
ever been passed. Ex parte Jacobson (1918) 176 P. 693, 38 Cal.App. 784; Ex parte Turek (1918) 176 P. 693, 38
Cal.App. 784; Ex parte Bouchard (1918) 176 P. 692, 38 Cal.App. 441.

Amendment of this section after accused had been placed on probation so as to extend time for pronouncement
of judgment until any probationary proceeding had been disposed of was procedural in nature, was not ex post
facto, and did not deprive accused of a vested right. People v. Williams (1944) 24 Cal.2d 848, 151 P.2d 244.
Constitutional Law  2818; Sentencing And Punishment  1825

5. Pleas — In general

The state will not, through its courts, pronounce judgment on a plea of guilty which has been procured by fraud
or duress, or by any force which operates to preclude the exercise of free will and judgment by the party. People
v. Gilbert (1944) 25 Cal.2d 422, 154 P.2d 657. Criminal Law  980(1)

Where trial judge signed conclusion that defendants were promised that they would receive life sentence if they
entered plea of guilty and that state was estopped from imposing sentences of death, pleas were void and court
could not properly proceed upon the pleas to adjudicate the further rights of either the state or the defendants
and could not impose valid sentences to life imprisonment. People v. Gilbert (1944) 25 Cal.2d 422, 154 P.2d
657. Criminal Law  273.2(1)

Where plea of guilty has never been made, but has been entered either by mistake or wrongfully, plea is void
and cannot be made basis for valid judgment. Williams v. California Milk Producers' Ass'n (App. 1934) 136
Cal.App. 172, 28 P.2d 59. Criminal Law  980(1)

6.  —  —  Withdrawal, pleas

Ordinarily an application made after imposition of sentence to withdraw a guilty plea comes too late. People v.
Lamb (App. 2 Dist. 1944) 64 Cal.App.2d 409, 148 P.2d 873. Criminal Law  274(9)

Motion to withdraw plea after judgment, on ground that guilty plea was obtained by duress, fraud,
misrepresentation or was otherwise void, must be supported by evidence. People v. Lamb (App. 2 Dist. 1944)
64 Cal.App.2d 409, 148 P.2d 873.

Upon record indicating that defendant had not been imposed upon and had realized consequences of pleading
guilty to rape charge and had voluntarily gambled on receiving probation or a county jail sentence, denial, after
imposition of state prison sentence, of defendant's motion to withdraw plea was not an abuse of discretion.
People v. Lamb (App. 2 Dist. 1944) 64 Cal.App.2d 409, 148 P.2d 873. Criminal Law  274(9)

7. Imposition of sentence — In general

In criminal case, judgment is rendered when trial court orally pronounces sentence. People v. Karaman (1992)



14 Cal.Rptr.2d 801, 4 Cal.4th 335, 842 P.2d 100. Criminal Law  990.1

After conviction of felony, and where probation is denied, court must pronounce judgment upon defendant by
imposing a fine or sentence of imprisonment; such pronouncement must generally be made in open court with
defendant being present. People v. Wilshire Ins. Co.(App. 2 Dist. 1977) 136 Cal.Rptr. 693, 67 Cal.App.3d 521.
Criminal Law  977(1); Sentencing And Punishment  343

After conviction of a felony and where probation is denied, the court must pronounce judgment on the
defendant by imposing a fine or a sentence of imprisonment; judgment must be pronounced orally in presence
of the defendant and it must reflect the court's determination of the matter before it. People v. Hartsell (App. 4
Dist. 1973) 109 Cal.Rptr. 627, 34 Cal.App.3d 8. Criminal Law  977(1)

Upon conviction, it is duty of court to pass sentence on defendant and impose punishment prescribed. People v.
Cheffen (App. 1 Dist. 1969) 82 Cal.Rptr. 658, 2 Cal.App.3d 638. Sentencing And Punishment  2

Imposition of sentence is essential part of speedy trial guaranteed to all accused. People v. Brown (App. 2 Dist.
1968) 67 Cal.Rptr. 288, 260 Cal.App.2d 745. Sentencing And Punishment  380

After a conviction, following a plea or verdict of guilty, court must pronounce judgment and impose a fine or
sentence of imprisonment, and pronouncement of judgment must be done orally through the court uttering its
determination in the premises. People v. Blackman (App. 4 Dist. 1963) 35 Cal.Rptr. 761, 223 Cal.App.2d 303,
certiorari denied 84 S.Ct. 1655, 377 U.S. 973, 12 L.Ed.2d 741. Sentencing And Punishment  201; Criminal
Law  990.1

Where a defendant in a criminal prosecution was sentenced immediately upon disposition of his application for
probation, court acted within time prescribed by law, notwithstanding fact that judgment was not entered within
21 days after the verdict. People v. Daly (App. 1959) 168 Cal.App.2d 169, 335 P.2d 503. Sentencing And
Punishment  1930

Where verdict of guilty was returned September 27, 1932, and October 2 was Sunday, and October 3 was fixed
as date for pronouncing judgment, but defendant requested new trial and motion was denied and judgment
pronounced on October 13, 1932, October 12 being holiday, judgment was pronounced within time limited.
People v. Miller (App. 1933) 130 Cal.App. 191, 19 P.2d 814. Time  10(11)

Where trial on insanity was postponed, entry of judgment within five days after verdict on trial of not guilty
plea was unnecessary. People v. Tibbetts (App. 1 Dist. 1929) 102 Cal.App. 787, 283 P. 830. Criminal Law 
977(3)

Time in which sentence must be pronounced starts to run with return of verdict. People v. Wilson (App. 2 Dist.
1929) 101 Cal.App. 376, 281 P. 700. Sentencing And Punishment  377

Where defendant was convicted December 17, and application for probation was denied, judgment pronounced
January 3 was within this section, which provided that, upon conviction, the court must appoint a time for
pronouncing judgment which must be not more than five days thereafter, unless on application for probation the
court extend the time for a period not exceeding 20 days. People v. Martinez (App. 1922) 59 Cal.App. 121, 210
P. 61. Criminal Law  977(3)

Under this section, fixing the time for pronouncement of judgment after a plea or verdict of guilty, judgment
was properly pronounced May 31st under a verdict returned May 16th. People v. Flavin (App. 1913) 21
Cal.App. 244, 131 P. 321. Criminal Law  977(3)

This section does not require judgment to be pronounced at the same term at which the verdict in a criminal
case was found. People v. Felix (1872) 45 Cal. 163. Criminal Law  977(3)

It was not necessary, in proceeding in question, that the examination of witnesses should be at same time, or on
same day, as entry of plea of guilty; nor was it necessary that any time should elapse between the determination



by court of the degree of the crime and pronouncing of the judgment. People v. Noll (1862) 20 Cal. 164.

See also, Notes of Decisions under Penal Code §§ 1202, 1203.

8.  —  —  Conditions precedent, imposition of sentence

A probationary proceeding is not "disposed of" within this section extending time for pronouncement of
sentence until any such proceeding has been disposed of until accused has satisfied conditions of probation and
received discharge or has had his probation revoked and sentence pronounced against him. Ex parte Martin
(App. 3 Dist. 1947) 82 Cal.App.2d 16, 185 P.2d 645. Sentencing And Punishment  1943

On arraignment of defendant for judgment after plea of guilty to second of two counts in forgery information,
statement of defendant's counsel that defendant had pleaded guilty to second count rather than to first count, in
contradiction of statement of clerk, was a direct attack on clerk's minutes which court should have determined
before judgment was pronounced under first count. People v. Litchman (App. 2 Dist. 1936) 17 Cal.App.2d 252,
61 P.2d 1229. Criminal Law  980(1)

Where accused was indicted and convicted for assault with deadly weapon with intent to inflict great bodily
injury, and he pleaded not guilty and former acquittal, there would have to be verdict upon plea of former
acquittal as well as plea of not guilty, before there could be judgment of conviction. People v. Helbing (1881) 8
P.C.L.J. 947, 59 Cal. 567. Assault And Battery  97

9.  —  —  Continuance, imposition of sentence

Sentencing court incorrectly concluded that it did not have the power to grant defense counsel's motion to
continue sentencing beyond statutorily mandated 28-day period over defendant's objection. People v. Jackson
(App. 4 Dist. 1982) 181 Cal.Rptr. 429, 129 Cal.App.3d 953. Sentencing And Punishment  381

Where date on which verdict was returned, court referred case to probation officer and on date of hearing
defendant's counsel requested court for a continuance in order to file an application for probation and defendant
personally joined therein, defendant could not claim that there was an improper delay in his sentencing after
conviction. People v. Gillette (App. 1959) 171 Cal.App.2d 497, 341 P.2d 398, certiorari denied 80 S.Ct. 1619,
363 U.S. 846, 4 L.Ed.2d 1729. Criminal Law  1137(2)

Where trial court deferred pronouncement of judgment against defendant who had been found guilty of
attempted pandering, rather than pronouncing judgment within 20 days as provided for by this section, and
defendant at time of continuance knew of pendency of a charge in another court but did not advise trial court of
anticipated prejudice should sentence not be pronounced before trial on pending charge, defendant could not,
after conviction on pending charge which was tried within the 20 days, assert that continuance was prejudicial
error because had sentence been rendered prior to trial on pending charge the pending charge would have been
required to be dismissed as being included in attempted pandering conviction. People v. Mitchell (App. 1949)
91 Cal.App.2d 214, 205 P.2d 101. Criminal Law  260.4

Where continuances of hearing on defendant's application for probation and of pronouncement of judgment and
sentence on his plea of guilty of crimes charged, including prior felony convictions, were granted at his request,
and his bail bond was filed long after expiration of five days following such plea, arguments that court lost
jurisdiction to sentence defendant and that surety on bond was not obligated to guarantee defendant's presence
in court thereafter were not available to defendant and surety on appeal from order denying their motions to set
aside order forfeiting bond. People v. Kersten (App. 2 Dist. 1943) 60 Cal.App.2d 624, 141 P.2d 512. Bail 
79(1)

Refusal of defendant's request for continuance to secure another attorney and pronouncement of sentence on
date set for hearing of probation application after conviction was not reversible error. People v. Mangus (App. 2
Dist. 1935) 5 Cal.App.2d 353, 42 P.2d 681. Criminal Law  589(1); Sentencing And Punishment  381

Contention that trial court by continuances had lost jurisdiction to pronounce judgment where statutory time



therefor had not elapsed was without merit. People v. Brahm (App. 2 Dist. 1929) 98 Cal.App. 733, 277 P. 896.
Sentencing And Punishment  381

A defendant was not prejudiced by reason of not being sentenced within the time required by this section where
the various continuances for the imposition of sentence were at his request and probation was granted on his
request within the time limited provided by that section. People v. Sapienzo (App. 1 Dist. 1923) 60 Cal.App.
626, 213 P. 274. Criminal Law  1137(2)

Where defendant on conviction applied for probation, and time for passing sentence was continued for 20 days,
and upon the twentieth day the defendant consented to a further continuance and his application for probation
was denied, whereupon defendant moved for new trial which was denied, the court acted within its rights under
this section and § 1202, as to the time of pronouncing sentence. People v. Lamattina (App. 1918) 38 Cal.App.
82, 175 P. 484. Sentencing And Punishment  383

There was no abuse of discretion in denying accused's fourth application for a continuance of a motion for new
trial, where the last applications carried the case up to within one day of the time on which, under this section,
the court must pronounce judgment after verdict, and accused had reasonable opportunity to prepare for the
hearing. People v. Wing (App. 1913) 23 Cal.App. 50, 137 P. 47. Criminal Law  959

The court on appeal was required to presume that a continuance for judgment after verdict was for purpose
authorized by this section. People v. Rhodes (App. 1912) 17 Cal.App. 789, 121 P. 935. Criminal Law 
1144.7

Where, in a prosecution for arson, the court had granted several continuances, its refusal to continue the case for
sentence, so that defendant could obtain certain affidavits proving his insanity at the time of the offense, was
not an abuse of its discretion. People v. Saunders (App. 1910) 13 Cal.App. 743, 110 P. 825. Sentencing And
Punishment  381

Under this section, as amended in 1909, Stats.1909, c. 589, requiring judgment to be pronounced within 5 days
after conviction, but allowing 10 days under a motion for new trial, where continuances of pronouncement
pursuant to verdict returned before the amendment took effect were regular up to that time, a further
continuance of 8 days would be presumed, in the absence of a showing by the record to the contrary, to have
been ordered to enable the court to hear the motion for a new trial, thus defeating accused's right to a new trial
because more than 10 days elapsed between the conviction and pronouncement of sentence. People v. Scott
(App. 1910) 13 Cal.App. 301, 109 P. 498. Criminal Law  1144.18

Where a verdict convicting accused of murder was returned on March 21st, and defendant was arraigned for
sentence on the 24th, the court did not err in refusing to grant a postponement of the sentence, in the absence of
a showing in support of defendant's application for further time to procure affidavits as to newly discovered
evidence in support of that ground for new trial. People v. Buck (1907) 151 Cal. 667, 91 P. 529. Sentencing
And Punishment  381

Refusal to continue the time for pronouncing judgment was not error, several continuances having been had.
People v. Holmes (1899) 126 Cal. 462, 58 P. 917. Criminal Law  977(3)

10.  —  —  Multiple counts, imposition of sentence

Where counts one and two of indictment had been dismissed prior to trial and mistrial had been declared as to
count three, defendant was sentenced for commission of grand theft as charged in count four, though trial judge
did not mention nature of felony when he pronounced sentence and abstract of judgment incorrectly referred to
the count under which defendant was convicted as count two. People v. Hesbon (App. 5 Dist. 1968) 70
Cal.Rptr. 885, 264 Cal.App.2d 846. Sentencing And Punishment  1060

Proper procedure with regard to sentencing defendant convicted on more than one count and avoiding violation
of § 654 prohibiting punishment of act under more than one provision of this Code is to sentence on all counts
and stay execution of sentences on all except one count rather than to sentence on one count and not pronounce



sentence on the others. People v. Jenkins (App. 2 Dist. 1965) 42 Cal.Rptr. 373, 231 Cal.App.2d 928. Sentencing
And Punishment  509

Failure of court, which sentenced defendant on one count, to sentence him on remaining nine counts did not
subject defendant to future sentence on those counts, where power of court to sentence him on remaining counts
had lapsed. People v. Garland (App. 4 Dist. 1963) 30 Cal.Rptr. 437, 215 Cal.App.2d 582. Sentencing And
Punishment  2251

11.  —  —  Negotiated pleas, imposition of sentence

Discretion to conditionally approve negotiated plea bargain did not sanction wholly unrelated and unbargained
condition interjected by court concerning defendant's candidacy for immediate release on his own recognizance
pending contemplated formal sentencing proceedings; trial court could not properly condition prison sentence
based solely upon defendant's failure to appear at time regularly set for imposition of sentence and could not
impose prison sentence where defendant's plea in exchange for prosecutor's agreement to dismiss remaining
charges expressly rejected possibility of physical or actual sentence of imprisonment. People v. Morris (App. 1
Dist. 1979) 158 Cal.Rptr. 722, 97 Cal.App.3d 358. Sentencing And Punishment  60

12.  —  —  Prematurity, imposition of sentence

Where defendant pleaded not guilty by reason of insanity, pronouncement of sentence and entry of judgment
before determining whether defendant was sane at time offense with which he was charged was committed, was
premature. People v. Wilson (App. 1936) 15 Cal.App.2d 172, 59 P.2d 187. Criminal Law  286.5(1)

In criminal prosecution, pronouncement of sentence in less than two days after rendering of verdict was not
reversible error where no reason for delay was suggested by defendants when judgment was pronounced.
People v. Rubens (App. 3 Dist. 1936) 11 Cal.App.2d 576, 54 P.2d 98, hearing denied 11 Cal.App.2d 576, 54
P.2d 1107.

The provision of this section that judgment should not be entered less than two days after the entry of the plea
of guilty, created a right for the benefit of accused which he could waive and which was waived when his
counsel expressly consented to sentence on the day following the entry of the plea. People v. Manriquez (1922)
188 Cal. 602, 206 P. 63. Criminal Law  977(3)

One prematurely sentenced is presumed to have assented to the date, in the absence of objection. People v.
Sykes (App. 1909) 10 Cal.App. 67, 101 P. 20. Criminal Law  1144.17

13.  —  —  Vacating judgment, imposition of sentence

Where judgment of conviction and order denying motion for new trial were vacated with directions again to
hear and determine the motion, the time limits provided in Penal Code for entry of judgment, etc., would run
from filing of remittitur in superior court. People v. Robarge (1953) 41 Cal.2d 628, 262 P.2d 14. Criminal Law

 994(3)

Where motion to vacate judgment pronounced on same day defendant had pleaded guilty to murder was based
on ground that defendant's counsel's waiver of time under this section for pronouncement of sentence was
ineffective and motion was not presented to the court until almost twenty years after entry of judgment, motion
was not made "within a reasonable time" after rendition of judgment and hence was ineffective. People v.
Hammond (App. 4 Dist. 1937) 22 Cal.App.2d 505, 71 P.2d 334. Criminal Law  1586

14.  —  —  Reimposition, imposition of sentence

The 1923 amendment to § 1227, authorizing reimposition of sentence on affirmance of the judgment, without
accused's presence in court, is remedial, and is applicable to proceedings pending at the time of its enactment;
no substantial right of accused being prejudiced thereby. In re Spagnoli (1924) 193 Cal. 472, 225 P. 274,
affirmed 46 S.Ct. 206, 270 U.S. 627, 70 L.Ed. 768. Criminal Law  636(9)



15.  —  —  Presumptions, imposition of sentence

Under this section and §§ 1202, 1203, where a court pronounced judgment, seven days after a verdict of guilty,
on a defendant who had applied for probation, it would be presumed, in support of the regularity of the
judgment, that the matter had been referred to the probation officer for report, if such report were necessary.
People v. Polich (App. 2 Dist. 1914) 25 Cal.App. 464, 143 P. 1065. Criminal Law  1144.17

16.  —  —  Waiver, imposition of sentence

Defendant who waived time for sentence would not be permitted thereafter to complain that sentence was not
pronounced within 21 days after finding of guilty as required by this section. People v. Bittick (App. 2 Dist.
1960) 2 Cal.Rptr. 378, 177 Cal.App.2d 479. Sentencing And Punishment  383

Court properly sentenced defendants within two days after pleas of guilty, where they waived statutory time for
judgment pursuant to court's explanation. People v. Smink (App. 4 Dist. 1930) 105 Cal.App. 784, 288 P. 873.
Sentencing And Punishment  383

17. Delay in sentencing — In general

See, also, Notes of Decisions under Penal Code § 1202.

Where defendant was convicted of attempted first-degree robbery and of first-degree burglary and the two
offenses constituted an indivisible transaction and court did not sentence for attempted robbery so that sentence
was not made within 21 days following return of verdict of guilty but, after judgment of conviction for
first-degree burglary was reversed, time defendant had served on first-degree burglary sentence would apply on
attempted robbery sentence, trial court could impose sentence on conviction for attempted first-degree robbery
though 21-day time period had elapsed. People v. Harrison (App. 3 Dist. 1970) 85 Cal.Rptr. 302, 5 Cal.App.3d
602. Sentencing And Punishment  377

Delay of more than 21 days between conviction and sentencing was not error where sentencing was delayed to
receive probation officer's report and proceedings were suspended on date set for receipt of probation report to
have question of sexual psychopathy considered. People v. Gann (App. 4 Dist. 1968) 66 Cal.Rptr. 508, 259
Cal.App.2d 706. Sentencing And Punishment  382

One sentenced on convictions of first-degree robbery on same day that his application for probation was denied
had no valid ground for complaint of delay in sentencing him, as time of sentence may be extended to consider
probation officer's report. People v. Bruce (App. 1956) 141 Cal.App.2d 854, 297 P.2d 437. Sentencing And
Punishment  1943

Where defendant pleaded guilty to one count charging robbery and was placed on probation, fact that judgment
and sentence on second count to which he also pleaded guilty were not pronounced within time prescribed by
this section was an "error of procedure" and did not prejudice defendant or violate any of his legal rights.
People v. Novel (App. 1 Dist. 1953) 118 Cal.App.2d 534, 258 P.2d 46. Criminal Law  1186.4(11)

Postponement of sentence from January 21st to March 6th, to await the result of another trial of accused for a
similar offense, was not error. People v. Robertson (App. 1907) 6 Cal.App. 514, 92 P. 498. Sentencing And
Punishment  382

18.  —  —  Consent, delay in sentencing

Where accused was in hospital recovering from an attempted suicide on date set for pronouncing sentence, and
the matter of sentencing accused was continued one week, and, on the date to which the matter was continued,
accused filed motion for new trial and consented that the matter be continued for a six-day period, the sentence
of the accused on the date to which the matter was continued was within the time prescribed by law. People v.
Simpson (App. 3 Dist. 1940) 41 Cal.App.2d 526, 107 P.2d 262. Sentencing And Punishment  381

Where judgment was not pronounced on defendant convicted of crime within time limited by this section



defendant was entitled to new trial, under § 1202, providing that, unless judgment be pronounced within time
fixed by or to which it is continued under this section, defendant shall be entitled to a new trial, though
defendant's counsel in open court consented to postponement of time for sentence. People v. Winner (App.
1916) 31 Cal.App. 352, 160 P. 689. Criminal Law  913(1)

Where the court on conflicting evidence found that postponement of sentence was at the request of accused, he
could not complain of postponement beyond time required under this section. People v. Vaughn (App. 1914) 25
Cal.App. 736, 147 P. 116, rehearing denied 25 Cal.App. 736, 147 P. 117. Criminal Law  1137(2)

19.  —  —  Failure to object or move for new trial, delay in sentencing

One-month delay between sentencing hearing at which capital murder defendant was sentenced to death and
subsequent hearing at which he was sentenced to terms of years on remaining offenses did not result in
miscarriage of justice and did not entitle defendant to new trial on remaining offenses, especially in light of
defendant's failure to move for new trial on that ground. People v. Cunningham (2001) 108 Cal.Rptr.2d 291, 25
Cal.4th 926, 25 P.3d 519, as modified, rehearing denied, certiorari denied 122 S.Ct. 1092, 534 U.S. 1141, 151
L.Ed.2d 991. Sentencing And Punishment  384

Failure to pronounce judgment in robbery prosecution within maximum of 115 days after rendition of verdict
did not require grant of new trial where record failed to show objection to any of continuances had for purpose
of considering defendant's motions, or that motion for new trial was based on such ground, especially since
error was one of procedure and did not result in miscarriage of justice. People v. Farber (App. 1 Dist. 1937) 19
Cal.App.2d 189, 64 P.2d 1138. Criminal Law  913(1)

Pronouncing judgment more than 25 days after entering verdict was not error, where defendant did not object to
such entry of judgment. People v. Bryant (App. 1932) 124 Cal.App. 241, 12 P.2d 168. Criminal Law  894;
Criminal Law  977(3)

Sentencing defendant after expiration of time notwithstanding his objection was not error, where defendant did
not ask for new trial. People v. Von Moltke (App. 2 Dist. 1931) 118 Cal.App. 568, 5 P.2d 917. Sentencing And
Punishment  377

Defendant who did not ask for new trial on ground that time for pronouncing judgment had elapsed was not
entitled to new trial on such ground. People v. Manes (App. 2 Dist. 1930) 104 Cal.App. 493, 285 P. 1073.
Criminal Law  954(1)

Where the sentence was imposed within the maximum time prescribed by this section, but beyond the time to
which the court of its own motion and without the defendant's consent could continue the time for passing
sentence, the judgment could, nevertheless, be rightfully pronounced unless defendant made objection at the
time and moved for a new trial. People v. Martinez (App. 2 Dist. 1922) 57 Cal.App. 771, 208 P. 170.
Sentencing And Punishment  381

Under this section and § 1202, which entitled the defendant to a new trial, where judgment was not pronounced
within 25 days after verdict, defendant who did not object to judgment after that time or then move for new trial
was not thereafter entitled to new trial. People v. Okomoto (App. 1915) 26 Cal.App. 568, 147 P. 598. Criminal
Law  951(2)

Where a defendant, who was entitled, under this section and §§ 1202, 1203, to a new trial for delay in
pronouncing judgment, made no application for a new trial on that ground, the court could rightfully pronounce
judgment. People v. Polich (App. 2 Dist. 1914) 25 Cal.App. 464, 143 P. 1065. Criminal Law  977(3)

Though, on a conviction for burglary, the time appointed for pronouncing judgment was not at least two days
after verdict, as required by this section, this was no ground for reversal where defendant made no objection at
the trial. People v. Barton (1891) 88 Cal. 176, 25 P. 1117. Criminal Law  1042

Under this section, which provided that after a verdict the court must appoint a time for pronouncing judgment,



which in cases of felony "must be at least two days after the verdict if the court "intend' to remain in session so
long, but, if not, then at as remote a time as can reasonably be allowed," a judgment rendered less than two days
after verdict was valid when no objection was taken. People v. Mess (1884) 65 Cal. 174, 3 P. 670. Criminal
Law  977(3)

20.  —  —  Waiver, delay in sentencing

See, also, Notes of Decisions under Penal Code §§ 1202, 1203.

By requesting continuance in order to get application for probation on file, defendant waived right to immediate
sentence. Bevins v. Klinger, C.A.9 (Cal.)1966, 365 F.2d 752. Sentencing And Punishment  383

Provisions of this section may be waived where several requests for continuance of time of pronouncing
judgment are made. People v. Scott (App. 2 Dist. 1968) 69 Cal.Rptr. 901, 263 Cal.App.2d 581. Sentencing And
Punishment  383

Defendant who did not object in trial court to delay between conviction and date of sentencing waived any right
under this section providing that court must appoint time for pronouncing judgment within 21 days after
verdict. People v. Gann (App. 4 Dist. 1968) 66 Cal.Rptr. 508, 259 Cal.App.2d 706. Sentencing And Punishment

 383

Defendant who expressly waived time to be sentenced could not thereafter complain that he was sentenced
beyond prescribed 21-day period. People v. Ford (1966) 52 Cal.Rptr. 228, 65 Cal.2d 41, 416 P.2d 132,
certiorari denied 87 S.Ct. 737, 385 U.S. 1018, 17 L.Ed.2d 554, on remand 61 Cal.Rptr. 329, 253 Cal.App.2d
390. Sentencing And Punishment  383

Pronouncement of sentence more than 21 days after verdict was proper where defendant personally waived
21-day requirement of this section in order that judge might receive a report from the probation department, and
in any event, failure to sentence within 21 days would not be ground for reversing judgment where there was no
showing of any prejudice or miscarriage of justice because of such delay. People v. Moore (App. 2 Dist. 1962)
26 Cal.Rptr. 36, 209 Cal.App.2d 345. Sentencing And Punishment  383; Criminal Law  1177.3(2)

Where a defendant personally and affirmatively waived time for sentence, there was no violation of this section.
People v. Mullane (App. 2 Dist. 1960) 6 Cal.Rptr. 341, 182 Cal.App.2d 765. Sentencing And Punishment 
383

Where defendant in criminal prosecution expressly and voluntarily waived time for sentencing at time he
sought leave to apply for probation, he could not contend he was not sentenced within time prescribed by law
merely because judgment was not entered within 21 days after the verdict. People v. Daly (App. 1959) 168
Cal.App.2d 169, 335 P.2d 503. Sentencing And Punishment  383

Record, in burglary case, disclosed that defendant had waived time within which to have sentence imposed,
notwithstanding fact that he had indicated, when jury returned verdict, that he did not want probation. People v.
Jendrejk (App. 1957) 152 Cal.App.2d 462, 313 P.2d 881, certiorari denied 78 S.Ct. 565, 356 U.S. 904, 2
L.Ed.2d 581. Sentencing And Punishment  383

Record showed that defendant's waiver of right to be sentenced within statutory period after plea of guilty to
robbery charge had not been coerced by trial court when probation was granted upon guilty plea to another
count of robbery. People v. Novel (App. 1 Dist. 1953) 118 Cal.App.2d 534, 258 P.2d 46. Sentencing And
Punishment  383

Where defendant pleaded guilty to two charges of rape, waived time for sentence, and requested leave to file
application for probation, and application was granted, defendant would not thereafter be permitted on appeal
after sentence was imposed to complain that sentence was not pronounced within time provided by statute.
People v. Schmidt (App. 1952) 111 Cal.App.2d 604, 245 P.2d 49. Criminal Law  1137(1)

Defendant, whose attorney stated that they would waive time for sentence on conviction by court, which set



date five days later for judgment and sentence and, on such date, ordered continuance at such attorney's request,
until one week later, for argument on defendant's motion for new trial and application for probation, which were
then denied and judgment pronounced, expressly waived benefits of statute entitling defendant to new trial if
judgment is not pronounced within thirty days after conviction. People v. Tenedor (App. 2 Dist. 1951) 107
Cal.App.2d 581, 237 P.2d 679. Criminal Law  913(1)

The defendant could not complain that he was not sentenced within time provided for under Penal Code, where
defendant requested continuance at time for pronouncing judgment and expressly waived provisions of Penal
Code. People v. Morton (App. 2 Dist. 1939) 32 Cal.App.2d 662, 90 P.2d 845. Sentencing And Punishment 
383

A waiver of statutory time for pronouncement of sentence against a defendant who had pleaded guilty to murder
made by defendant's counsel and not defendant was sufficient. People v. Hammond (App. 4 Dist. 1937) 22
Cal.App.2d 505, 71 P.2d 334. Sentencing And Punishment  400

Accused convicted of converting employee's cash bond was not entitled to new trial on ground that sentence
was not pronounced within time prescribed by this section, where delay in sentence was for benefit of accused,
and accused waived period under this section. People v. Bentson (App. 2 Dist. 1933) 132 Cal.App. 295, 22 P.2d
734. Criminal Law  913(4)

Application for probation was waiver of accused's right to have judgment pronounced prior to order granting
probation. People v. De Voe (App. 2 Dist. 1932) 123 Cal.App. 233, 11 P.2d 26. Sentencing And Punishment

 1891

Sentence after time for sentencing expired was not error, where defendant within time waived objection. People
v. Von Moltke (App. 2 Dist. 1931) 118 Cal.App. 568, 5 P.2d 917. Sentencing And Punishment  377

Where accused withdrew plea of guilty before sentence, and thereafter entered another plea of guilty waiving
time for sentence, he cannot object that after his first plea the court did not sentence him within the time fixed
by this section. People v. Creitser (App. 1914) 25 Cal.App. 647, 145 P. 109. Sentencing And Punishment 
383

Though the time fixed for pronouncing judgment was not at least two days after the verdict, as required by this
section, defendant's failure to object to such time would be deemed an assent thereto, he having a right to waive
the time allowed to elapse by the provisions of the Code. People v. Johnson (1891) 88 Cal. 171, 25 P. 1116.
Criminal Law  977(3)

The defendant may waive the time allowed by the Penal Code after conviction before sentence is pronounced,
and consent that immediate judgment be pronounced. People v. Robinson (1873) 46 Cal. 94. Sentencing And
Punishment  383

21. Prior sentence

The fact that defendants were serving a sentence for larceny in the penitentiary, did not prevent their being
sentenced for robbery for the term prescribed by law under this section and § 1168, as added by Stats.1917, p.
665, making it mandatory on the court to do so. People v. Groves (App. 2 Dist. 1923) 63 Cal.App. 709, 219 P.
1033. Sentencing And Punishment  630

22. Superfluous sentence

An outside justice called to try case by justice disqualifying himself had jurisdiction to pronounce sentence
immediately following judgment of conviction, and second sentence by outside justice after affirmance of
judgment of conviction by superior court was superfluous and did not vitiate first sentence. Ex parte Trombley
(App. 1 Dist. 1947) 78 Cal.App.2d 528, 178 P.2d 510. Sentencing And Punishment  377; Criminal Law

 1083



23. Suspension of sentence

Former § 6400 et seq., (now Welf. & Inst.C. § 3001 et seq.) directing suspension of imposition of sentence on
narcotics addicts for criminal charge during rehabilitation commitment modifies earlier enactment (this section)
to effect that after plea, finding or verdict of guilty, court must appoint time for pronouncing sentence which
must be within 21 days thereafter. People v. Plaehn (App. 1 Dist. 1965) 46 Cal.Rptr. 872, 237 Cal.App.2d 398.
Sentencing And Punishment  1809

After judgment of conviction has been affirmed on appeal, the trial court has no power, under § 1203, to
suspend execution of sentence, since its power to suspend under such section expires in view of this section,
with pronouncement of judgment followed or accompanied by no order of suspension, and does not attach anew
after affirmance on appeal in view of §§ 1263, 1265. Beggs v. Superior Court of Santa Clara County (1918) 179
Cal. 130, 175 P. 642. Criminal Law  1192

24. Resentencing

Defendant, sentenced as an infant for murder and robbery, was not entitled to a new trial, pursuant to this
section and Penal Code § 1202, despite three and one-half year delay in resentencing following affirmation of
conviction but remand of sentence on appeal; this section and Penal Code § 1202 were inapplicable. People v.
Flores (App. 5 Dist. 1988) 244 Cal.Rptr. 322, 198 Cal.App.3d 1156, review denied. Criminal Law  577.6

25. Former acquittal

Where accused was indicted and convicted for assault with deadly weapon with intent to inflict great bodily
injury, and pleaded not guilty and former acquittal there would have to be verdict upon plea of former acquittal
as well as plea of not guilty, before there could be judgment of conviction. People v. Helbing (1881) 8 P.C.L.J.
947, 59 Cal. 567. Assault And Battery  97

26. Bail

Nothing short of legislative mandate can deprive trial court of power to admit a defendant to bail while
probation proceedings are pending. People v. National Auto. & Cas. Ins. Co.(App. 2 Dist. 1966) 53 Cal.Rptr.
297, 244 Cal.App.2d 491. Bail  42

27. Probation

Where delay in pronouncing judgment was caused by application for probation made by defendant's attorney,
defendant could not complain that he was illegally confined by reason of delay. People v. Bronaugh (App.
1950) 100 Cal.App.2d 220, 223 P.2d 256. Criminal Law  977(3)

One who pleaded guilty to charge of driving a vehicle while under influence of intoxicating liquor and admitted
prior conviction of receiving stolen goods was ineligible for probation, but consequent invalidity of order of
probation did not render void for lack of jurisdiction subsequent sentence to prison upon revocation of
probation for violation of terms thereof. Ex parte Martin (App. 3 Dist. 1947) 82 Cal.App.2d 16, 185 P.2d 645.
Sentencing And Punishment  1872(3); Sentencing And Punishment  2003

Where probation was revoked during probationary period, court had jurisdiction even after expiration of such
period to pronounce judgment. People v. Williams (1944) 24 Cal.2d 848, 151 P.2d 244. Criminal Law 
977(3)

Where probation is revoked there can be no final disposition of the case within statute extending time for
pronouncement of sentence until any probationary proceeding has been disposed of until judgment is
pronounced or probationer is relieved from all penalties and disabilities under provisions of probation law.
People v. Williams (1944) 24 Cal.2d 848, 151 P.2d 244. Sentencing And Punishment  377

References in this section, as amended in 1911 (Stats.1911, p. 688), to § 1203 providing, inter alia, for summary
denial or hearing on probation, and to limitation of time therein provided for investigation of question of



probation, refer to period after application for probation has been made, and not to period within which, after
conviction, such application must be made. Lloyd v. Superior Court of California, in and for Los Angeles
County (1929) 208 Cal. 622, 283 P. 931.

28. Sanity proceedings

Where defendant pleaded not guilty by reason of insanity, pronouncement of sentence and entry of judgment
before determining whether defendant was sane at time the offense was committed was premature. People v.
Wilson (App. 1936) 15 Cal.App.2d 172, 59 P.2d 187. Criminal Law  286.5(1)

Most satisfactory evidence would be required to show waiver of defendant's right to trial as to his sanity, which
had been ordered under § 1368. People v. Grace (App. 2 Dist. 1926) 77 Cal.App. 752, 247 P. 585. Criminal
Law  623

The sole object of a proceeding under this section and § 1367 et seq., is to determine, not whether defendant
was insane at the time of the commission of the crime, but whether he was insane when arraigned for judgment.
People v. Lawson (1918) 178 Cal. 722, 174 P. 885. Sentencing And Punishment  250

Defendant's opportunity to procure evidence as to his mental condition in proceeding under this section and §
1367 et seq., for determination of question of sanity after verdict of guilty, but before judgment, was sufficient.
People v. Lawson (1918) 178 Cal. 722, 174 P. 885. Sentencing And Punishment  269

In proceeding under this section and § 1367 et seq., to determine defendant's sanity after verdict of guilty, but
before judgment, defense had burden of showing that defendant's mind was in such condition that he did not
rightly comprehend his own condition with reference to the proceedings against him, and that he was then
unable to present in a rational manner any defense. People v. Lawson (1918) 178 Cal. 722, 174 P. 885.
Sentencing And Punishment  264(3)

On appeal from conviction of murder, claim of error in pronouncing judgment without having defendant's
sanity passed upon by jury was not reviewable, where there was no action or order in court below involving
such question. People v. Taminago (App. 2 Dist. 1917) 35 Cal.App. 238, 169 P. 696. Criminal Law  1045

Where the evidence of the insanity of accused at the time judgment was pronounced was not sufficiently strong
to enable the appellate court to say that the conclusion of the trial court that he was sane was not fully warranted
by the evidence, the refusal to suspend judgment until the question of his sanity could be submitted to a jury
would not be disturbed. People v. Oppenheimer (1909) 156 Cal. 733, 106 P. 74. Criminal Law  1158.27

29. Jurisdiction

Failure to pronounce judgments within 21 days after verdict, finding or plea of guilty as required by this section
is not jurisdictional and does not require new trial or reversal unless delay results in miscarriage of justice.
People v. Cheffen (1969) 82 Cal.Rptr. 658, 2 Cal.App.3d 638; People v. Plaehn (1965) 46 Cal.Rptr. 872, 237
Cal.App.2d 398; People v. Mitman (1954) 265 P.2d 105, 122 Cal.App.2d 490, certiorari denied 74 S.Ct. 854,
347 U.S. 991, 98 L.Ed. 1125.

Failure to impose sentence within time limit does not affect jurisdiction of court to impose sentence. Ex parte
Martin (1947) 185 P.2d 645, 82 Cal.App.2d 16; People v. Rubens (1936) 54 P.2d 98, 11 Cal.App.2d 576,
hearing denied 54 P.2d 1107, 11 Cal.App.2d 576; People v. Ramos (1926) 251 P. 941, 80 Cal.App. 528; People
v. Rhodes (1912) 121 P. 935, 17 Cal.App. 789.

The failure of a court to pronounce judgment within the limited time ordained by this section does not
automatically entitle a defendant to a new trial, nor is jurisdiction voided by such delay in every case, but only
in cases where a miscarriage of justice results. People v. Williams (1944) 151 P.2d 244, 24 Cal.2d 848; People
v. Palmer (1942) 122 P.2d 109, 49 Cal.App.2d 567; People v. Chan Chaun (1940) 107 P.2d 455, 41 Cal.App.2d
586; People v. Pollock (1939) 89 P.2d 128, 31 Cal.App.2d 747; People v. Wilson (1929) 281 P. 700, 101
Cal.App. 376; Ex parte Mess (1883) 2 Cal.Unrep. 217, 12 P.C.L.J. 279.



Judgment rendered by court which did not have jurisdiction to hear cause is void ab initio. Ralph v. Police
Court of City of El Cerrito, Contra Costa County (1948) 190 P.2d 632, 84 Cal.App.2d 257; Ex parte Wyatt
(1931) 300 P. 132, 114 Cal.App. 557.

In imposing negotiated aggregate sentence following defendant's guilty plea to attempted pimping and
revocation of his probation in earlier drug case, trial court had jurisdiction to recalculate sentence for drug case
to effectuate plea bargain, notwithstanding pendency of appeal in drug case; sentencing statutes obligated court
to impose sentence within certain time frame, and contemporaneous recalculation of drug sentence avoided
unauthorized sentence. People v. Williams (App. 4 Dist. 2007) 67 Cal.Rptr.3d 516, 156 Cal.App.4th 898.
Criminal Law  1083

As a general rule, the statutory time limits on the pronouncement of sentence are not jurisdictional, but may be
waived by the parties. People v. Cunningham (2001) 108 Cal.Rptr.2d 291, 25 Cal.4th 926, 25 P.3d 519, as
modified, rehearing denied, certiorari denied 122 S.Ct. 1092, 534 U.S. 1141, 151 L.Ed.2d 991. Sentencing And
Punishment  377; Sentencing And Punishment  383

Trial court which had granted defendant's motion for new trial as to penalty had jurisdiction, a year and a half
later, to vacate such order and grant new trial as to issues of guilt and sanity where it had retained jurisdiction
over case pending retrial of penalty issue, in view of development of bifurcated trial and repeal of defendant's
right to appeal from order denying new trial. People v. Risenhoover (App. 5 Dist. 1966) 49 Cal.Rptr. 526, 240
Cal.App.2d 233. Criminal Law  964

Defendant, having applied for, consented to and taken advantage of favorable terms of probation, though
ineligible therefor due to prior conviction of felony, could not, after probation had been revoked for violation
thereof, challenge for the first time on habeas corpus court's jurisdiction to pronounce sentence. Ex parte Martin
(App. 3 Dist. 1947) 82 Cal.App.2d 16, 185 P.2d 645. Habeas Corpus  506

The trial court did not lose jurisdiction to sentence defendant on his plea of guilty of crimes charged, including
prior felony convictions, by granting his requests for continuances of hearing on his application for probation
and of pronouncement of judgment and sentence, and surety on defendant's bail bond was obligated to produce
defendant at time ordered by court, though defendant was not entitled to probation. People v. Kersten (App. 2
Dist. 1943) 60 Cal.App.2d 624, 141 P.2d 512. Bail  75

Where a court that is divested of jurisdiction undertakes to pronounce a judgment in a cause which court did not
have jurisdiction to hear or try, such judgment is void ab initio, even though the void judgment may be affirmed
on appeal. Ex parte Cavitt (App. 2 Dist. 1941) 47 Cal.App.2d 698, 118 P.2d 846. Criminal Law  979(1)

Where defendant pleaded guilty to murder charge and trial court sentenced defendant to life imprisonment
without fixing degree of offense, and defendant more than 20 years later was brought before trial court which
fixed degree of crime and pronounced a second judgment upon defendant, even if trial court exceeded its
jurisdiction in doing anything more than fixing degree of the crime, defendant could be confined under the
original judgment following the fixing of degree of offense. People v. Hammond (App. 4 Dist. 1938) 26
Cal.App.2d 145, 78 P.2d 1172. Criminal Law  996(2)

Under this section, as amended in 1909, the court could not fix a time for pronouncing judgment later than five
days after the verdict; if a motion for a new trial was made, the court could extend the time for 10 days, and on
the question of probation the court could extend the time 20 days, but these two extensions were not cumulative
and the latest date to which the court could extend the time, unless present insanity was involved, was not more
than 25 days after verdict, and failure to render judgment within the proper time entitled defendant to a new
trial, but did not oust the court of jurisdiction so as to require a dismissal. Rankin v. Superior Court of City and
County of San Francisco (1910) 157 Cal. 189, 106 P. 718. Criminal Law  977(3)

The time fixed by this section for imposition of sentence on conviction is not jurisdictional. People v. Bruce
(App. 1956) 141 Cal.App.2d 854, 297 P.2d 437. Sentencing And Punishment  377



30. Codefendants

A judgment acquitting one defendant does not generally bar subsequent criminal liability of a codefendant.
People v. Lawley (2002) 115 Cal.Rptr.2d 614, 27 Cal.4th 102, 38 P.3d 461, rehearing denied, certiorari denied
123 S.Ct. 671, 537 U.S. 1073, 154 L.Ed.2d 567. Judgment  751

31. New trial — In general

See, also, Notes of Decisions under Penal Code § 1202.

Where verdict was returned October 19 and motion for new trial was filed on following day and denied on
November 15, which was more than 15 days after return of verdict, on which date accused and counsel
appeared and judgment of conviction was pronounced without objection to jurisdiction or motion in arrest of
judgment, delay in passing upon motion for new trial did not invalidate judgment. People v. Pollock (App. 3
Dist. 1939) 31 Cal.App.2d 747, 89 P.2d 128. Criminal Law  1186.4(1)

Where time for pronouncing judgment was fixed at request of accused on the last day within the time provided
by this section, and on that day accused induced court to extend time for pronouncing judgment to date
exceeding the normal jurisdictional period within which court could have acted, accused could not urge as
ground for new trial that judgment was not pronounced within time provided by this section. People v. French
(1939) 12 Cal.2d 720, 87 P.2d 1014. Criminal Law  1137(2)

An accused whose sentence on a verdict of guilty of murder on March 9 was postponed at her request, then
postponed on account of her illness, and then postponed pending determination of her sanity, the trial of which
lasted until April 5, was not automatically entitled to a new trial for court's alleged failure to hear defendant's
motion for new trial, which was entered on same day her sanity was determined, within the provided by this
section. People v. Love (App. 1937) 21 Cal.App.2d 623, 70 P.2d 202. Criminal Law  913(1)

Appeal before judgment from order denying accused a new trial should be perfected in same manner as an
appeal from judgment or any order after judgment. People v. Shepherd (App. 2 Dist. 1936) 12 Cal.App.2d 644,
55 P.2d 923. Criminal Law  1068.5

Pronouncement of sentence of conviction of grand theft after extension of twelve days after verdict, granted at
request of defendant to enable him to make further showing in support of his motion for new trial, was proper
within this section which provided that court must pronounce judgment not less than two nor more than five
days after verdict, but contained provision for extending such time 90 days upon request of defendant. People v.
Isnardi (App. 1 Dist. 1935) 9 Cal.App.2d 112, 48 P.2d 989. Sentencing And Punishment  384

Failure of court to pronounce judgment determining degree of burglary within five days after plea of guilty of
burglary was error of procedure, for which defendant was not entitled to new trial. People v. Stroff (App. 3 Dist.
1933) 134 Cal.App. 670, 26 P.2d 315. Criminal Law  913(1)

Supreme court cannot order new trial, for failure to pronounce judgment within time required under this section,
on appeal from order granting second motion for new trial before expiration of such time. People v. Martin
(1926) 199 Cal. 240, 248 P. 908. Criminal Law  950

That judgment imposing sentence was entirely void did not render a new trial necessary, as trial court had
power to call defendant before it and impose a sentence in accordance with law. People v. Erbel (App. 3 Dist.
1925) 72 Cal.App. 543, 237 P. 769. Criminal Law  913(4)

Trial court was under duty to grant a new trial where it failed to pronounce judgment within the time limited by
this section and § 1202, notwithstanding that such failure was the result of granting accused's request for a
continuance and notwithstanding Const. Art. 6, § 13, relating to harmless error. People v. Barr (App. 1921) 55
Cal.App. 321, 203 P. 827. Criminal Law  913(4)

Where the time for pronouncing judgment had long since passed, defendant was entitled to a new trial as of



right under § 1202. People v. Chapman (App. 2 Dist. 1921) 55 Cal.App. 192, 203 P. 126.

In view of this section and § 1202, in a prosecution for embezzlement, where, after verdict of guilty, plaintiff
made oral application for release on probation, and time for hearing this application and for pronouncing
judgment was extended several times, and probation was finally denied and judgment entered 33 days after date
of conviction, defendant was entitled to a new trial. People v. Gilbreth (App. 1917) 33 Cal.App. 23, 164 P. 18.
Criminal Law  913(1)

Under this section and § 1202, defendant was entitled to new trial because of continuances beyond the period
therein specified for sentence after verdict of guilty. People v. Boling (App. 1916) 32 Cal.App. 42, 161 P. 1169.
Criminal Law  913(1)

That the trial court attempted to modify a judgment erroneous in imposing a longer term of imprisonment than
was authorized by statute, and to impose new judgment, did not entitle defendant to move for a new trial or to
appeal from an order denying such trial, where the time for so moving had already expired. People v. Conley
(App. 1915) 27 Cal.App. 362, 150 P. 412, rehearing denied 27 Cal.App. 362, 150 P. 413. Criminal Law 
918(1)

The fact that a motion for new trial was filed before accused was formally arraigned for sentence did not affect
its status as a motion for new trial, so as to prevent the court from continuing the hearing thereof, as is
authorized by this section, especially where the continuance was requested by accused, and the court did not
lose jurisdiction to pronounce judgment by the delay. People v. Bernard (App. 1913) 21 Cal.App. 56, 130 P.
1063. Criminal Law  977(3)

Under § 1449, providing that after verdict against defendant the court must appoint a time for rendering
judgment, not more than two days nor less than six hours after verdict, unless defendant waives the
postponement, a judgment pronounced more than two days after verdict was not void for that reason, but merely
erroneous, and a ground for a new trial. Ex parte Hemstreet (App. 1912) 18 Cal.App. 639, 123 P. 984.

Under this section and § 1202, which required court for fix time for judgment not less than two nor more than
five days after verdict, and empowered court to extend time not more than 10 days longer to hear any motion
for new trial, to warrant an extension, the motion did not need to be actually pending, but the court on
declaration of counsel that he desired to move for a new trial could extend the time for pronouncing the
judgment beyond the 5 days and less than 15 days. People v. Treschenko (1911) 159 Cal. 456, 114 P. 578.
Criminal Law  977(3)

32.  —  —  Miscarriage of justice, new trial

Failure to impose sentence within time prescribed by law is not error requiring new trial, unless examination of
entire record discloses error resulted in miscarriage of justice. People v. Howard (1936) 52 P.2d 283, 10
Cal.App.2d 258; People v. Carter (1933) 19 P.2d 843, 130 Cal.App. 95.

Failure to impose sentence within the time specified by this section was an error of procedure, which did not
result in a "miscarriage of justice," within Const. Art. 6, § 13, and which did not warrant new trial. People v.
Powell (1927) 256 P. 561, 83 Cal.App. 62; People v. Haines (1924) 222 P. 183, 64 Cal.App. 628; People v.
Zuvela (1923) 215 P. 907, 191 Cal. 223.

Constitutional provision precludes granting of new trial for trial court error in refusing to hear or rule on a
defendant's motion for new trial before pronouncing judgment unless that error resulted in a miscarriage of
justice; overruling People v. Sarazzawski, 27 Cal.2d 7, 161 P.2d 934 (1945). People v. Braxton (2004) 22
Cal.Rptr.3d 46, 34 Cal.4th 798, 101 P.3d 994, rehearing denied. Criminal Law  913(1)

If the court fails to pass on motion for new trial, to defendant's prejudice, the new trial should be thereafter
granted, but judgment should be pronounced unless miscarriage of justice appears. People v. Chan Chaun (App.
1 Dist. 1940) 41 Cal.App.2d 586, 107 P.2d 455. Criminal Law  913(1); Criminal Law  1186.4(1)



33.  —  —  Prejudice, new trial

Failure to impose sentence within time specified by this section is procedural error, not jurisdictional, and there
should be no reversal on appeal to allow new trial unless prejudice is shown. People v. Fritz (App. 2 Dist. 1969)
80 Cal.Rptr. 506, 275 Cal.App.2d 866. Criminal Law  1186.1

34.  —  —  Notice of motion, new trial

Trial court erred in refusing to entertain defendant's oral new trial motion made on the date set for sentencing,
but better practice would have been for defense counsel to notify the court and opposing counsel ahead of time
that he contemplated making new trial motion at time set for sentencing, and to indicate proposed grounds for
motion, particularly because victim of charged crime, attempted murder, was planning to address court for
sentencing purposes and it was likely that proper consideration of new trial motion would have required a
continuance. People v. Braxton (2004) 22 Cal.Rptr.3d 46, 34 Cal.4th 798, 101 P.3d 994, rehearing denied.
Criminal Law  949(1); Criminal Law  951(1); Criminal Law  953

Notice of motion for new trial is not the motion and is not sufficient to require the court to pass on motion.
People v. Rothrock (1936) 8 Cal.2d 21, 63 P.2d 807. Criminal Law  949(1)

35.  —  —  Remittitur, new trial

An application to recall remittitur remanding case with direction to enter judgment convicting applicant of
attempted murder and assault with deadly weapon would be granted, where supreme court issued remittitur
under mistaken belief that counsel for applicant had failed to move trial court for a new trial, and applicant was
entitled to new trial as matter of right under this section upon failure of trial court to pass upon his motion
within time provided. In re Rothrock (1939) 14 Cal.2d 34, 92 P.2d 634. Criminal Law  1193

Where at the filing of the remittitur after determination of the people's appeal from an order granting
defendant's motion in arrest of judgment defendant was out on bail, and from the day he appeared in court after
the filing of the remittitur and until the day of sentence seven days had elapsed, he was entitled to a new trial
under this section and § 1202, which provided that sentence must be pronounced in not less than two nor more
than five days after the verdict has been rendered. People v. Lauman (App. 2 Dist. 1922) 59 Cal.App. 144, 210
P. 421. Criminal Law  1192

36.  —  —  Remand, new trial

On appeal from attempted murder conviction based on trial court's error in failing to hear or determine
defendant's new trial motion prior to pronouncement of judgment, remand to trial court was warranted for
hearing on such motion, as trial court did not permit defense counsel to present juror declarations he had
obtained in support of his allegations of juror misconduct, and trial court expressed on view on merits of
proposed motion, so that reviewing court could not determine whether motion was meritorious. People v.
Braxton (2004) 22 Cal.Rptr.3d 46, 34 Cal.4th 798, 101 P.3d 994, rehearing denied. Criminal Law 
1181.5(3.1)

Superior court, on remand following reversal of defendant's conviction because of error in sentencing, properly
refused to entertain defendant's motion for new trial where it was clear that question of guilt was finally
determined adversely to defendant on appeal and that there was no intent to vacate conviction to permit further
inquiry regarding that issue. People v. Pineda (App. 1 Dist. 1967) 62 Cal.Rptr. 144, 253 Cal.App.2d 443,
certiorari denied 88 S.Ct. 1108, 390 U.S. 984, 19 L.Ed.2d 1284. Criminal Law  1192

37. Collateral attack

Where a defendant collaterally attacks a judgment of conviction upon ground it was product of a violation of his
right to counsel, he has burden of showing he did not have counsel and did not competently and intelligently
waive his constitutional right to assistance of counsel. People v. Witt (App. 4 Dist. 1971) 92 Cal.Rptr. 770, 15
Cal.App.3d 6. Criminal Law  1512; Criminal Law  1516



Evidence taken at a preliminary examination could not be used to attack validity of a judgment founded on an
information. People v. Dutton (App. 2 Dist. 1938) 27 Cal.App.2d 364, 80 P.2d 1003. Criminal Law  541

38. Review

Tardy pronouncement of judgment is reversible error only if the defendant can show prejudice. People v.
Braxton (2004) 22 Cal.Rptr.3d 46, 34 Cal.4th 798, 101 P.3d 994, rehearing denied. Criminal Law  1177

Attorney General adequately preserved issues raised in petition for review before Supreme Court of Court of
Appeal judgment reversing attempted murder conviction by presenting same issues and arguments to Court of
Appeal and, in any event, issues raised by Attorney General, which concerned interpretation of statute
authorizing new trial when trial court refuses to hear or determine a defendant's motion for new trial, had
sufficient statewide importance to warrant Supreme Court opinion, and there was no unfairness to defendant,
who had full opportunity to respond. People v. Braxton (2004) 22 Cal.Rptr.3d 46, 34 Cal.4th 798, 101 P.3d 994,
rehearing denied. Criminal Law  1179

Judgment pronounced following expiration of the statutory time limit may not be reversed on appeal unless the
delay resulted in a miscarriage of justice. People v. Cunningham (2001) 108 Cal.Rptr.2d 291, 25 Cal.4th 926,
25 P.3d 519, as modified, rehearing denied, certiorari denied 122 S.Ct. 1092, 534 U.S. 1141, 151 L.Ed.2d 991.
Sentencing And Punishment  384

Judicial error in pronouncement of judgment can only be corrected in two circumstances: (1) where the
judgment as pronounced is not merely erroneous but void for lack of jurisdiction and (2) where the modification
of the judgment as pronounced is made before the judgment is entered in the minutes and before the defendant
is placed under the restraint of his sentence. People v. Hartsell (App. 4 Dist. 1973) 109 Cal.Rptr. 627, 34
Cal.App.3d 8. Criminal Law  996(1)

Where criminal proceedings on robbery charge lodged against defendants were suspended to allow institution
of proceedings under Narcotic Rehabilitation Act, and record did not disclose any further judgment in criminal
case, there was no "judgment of conviction" from which to appeal and portion of defendants' appeal from
"judgment of conviction" would be dismissed. People v. Collom (App. 2 Dist. 1971) 94 Cal.Rptr. 307, 16
Cal.App.3d 925. Criminal Law  1023(1)

Arraignment for judgment is required by law within 21 days of a plea or verdict of guilty or after revocation of
probation where imposition of sentence has been suspended; however, there is no legal requirement that a
defendant be returned to the trial court for arraignment for judgment after an affirmance upon appeal.
Application of Stallings (App. 2 Dist. 1970) 85 Cal.Rptr. 96, 5 Cal.App.3d 322. Criminal Law  977(3)

Where defendant was convicted of robbery, kidnapping for purpose of robbery and burglary but sentence was
pronounced only on kidnapping convictions which were found to be invalid on appeal, appellate court had
power to remand case for pronouncement of judgment in accordance with verdict of jury on remaining valid
convictions. People v. Cheffen (App. 1 Dist. 1969) 82 Cal.Rptr. 658, 2 Cal.App.3d 638. Criminal Law 
1181.5(8)

Argument by counsel that there had been violation of this section was considered motion for new trial, and
denial was reviewable on appeal. People v. Fritz (App. 2 Dist. 1969) 80 Cal.Rptr. 506, 275 Cal.App.2d 866.
Criminal Law  1023(13)

Delay of five days beyond time for sentencing under this section was error of procedure, which did not require
reversal as having resulted in miscarriage of justice. People v. Washington (App. 1 Dist. 1962) 22 Cal.Rptr.
185, 204 Cal.App.2d 206. Criminal Law  1186.4(11)

Where record was silent as to reasons for continuances of probation hearing following a verdict finding
defendant guilty of offense charged, and record showed no objection by defendant, district court of appeal was
required to presume that no objection to the continuances was raised, and that any postponement of the hearing
was with the sanction of defendant, and therefore defendant could not contend that he was not sentenced within



time prescribed by law, even though he was not sentenced within 21 days after the verdict. People v. Daly
(App. 1959) 168 Cal.App.2d 169, 335 P.2d 503. Criminal Law  1144.17

On appeal from conviction for violating § 288a, neither error nor prejudice appeared in connection with
sentencing of defendant. People v. Mitman (App. 1954) 122 Cal.App.2d 490, 265 P.2d 105, certiorari denied 74
S.Ct. 854, 347 U.S. 991, 98 L.Ed. 1125.

The trial court's failure to pronounce judgment on conviction of crime within 30 days under this section because
of continuance of hearing on defendant's motion for new trial and application for probation until week after date
set for judgment and sentence, as requested by defendant's attorney, was not reversible error, as defendant
suffered no prejudice by extension of time and no miscarriage of justice resulted from delay in pronouncing
judgment. People v. Tenedor (App. 2 Dist. 1951) 107 Cal.App.2d 581, 237 P.2d 679. Criminal Law  1177

A commitment, reciting that petitioner had been convicted of the crime of assault with a deadly weapon and
ordering petitioner to be committed to the youth correction authority, was a judicial determination of the fact of
conviction and pronouncement of sentence, and petitioner was not entitled to release from custody of authority
on ground that no "sentence" or "judgment" had been imposed and that he had been therefor deprived of an
appeal. Ex parte Herrera (1943) 23 Cal.2d 206, 143 P.2d 345. Infants  69(1); Habeas Corpus  535

An appeal lies from a "sentence" in a criminal case because it lies from the "final judgment of conviction",
"sentence" being synonymous with "judgment" and "final judgment of conviction", and being the judgment of
the court before which trial in criminal case is had formally declaring to accused legal consequences of the
guilt. People v. Lopez (Super. 1941) 43 Cal.App.2d Supp. 854, 110 P.2d 140. Criminal Law  1023(11)

Where defendant was resentenced because of error in pronouncement of judgment before issue of defendant's
insanity was tried, the judgment thereafter entered was a "final judgment," and defendant had the right to appeal
therefrom and from the order denying him a new trial. People v. Nicholson (App. 4 Dist. 1939) 34 Cal.App.2d
327, 93 P.2d 223. Criminal Law  1023(2)

Sentencing defendant after expiration of time therefor, if error, did not warrant reversal, in view of defendant's
undoubted guilt. People v. Von Moltke (App. 2 Dist. 1931) 118 Cal.App. 568, 5 P.2d 917. Criminal Law 
1177.3(2)

The granting of defendant's motion in arrest of judgment and appeal therefrom by the people suspended this
section, which provided that the court must pronounce sentence in not less than two days, nor more than five
days after verdict had been rendered. People v. Lauman (App. 2 Dist. 1922) 59 Cal.App. 144, 210 P. 421.
Criminal Law  976; Criminal Law  1083

Noncompliance with the provisions of this section and § 1202, prescribing the time for passing judgment of
sentence upon one convicted of an offense, involves error of law reviewable solely on appeal and not on
collateral attack on judgment, by habeas corpus. Ex parte Todd (App. 3 Dist. 1919) 44 Cal.App. 496, 186 P.
790. Habeas Corpus  296

Though an order appearing in the transcript on appeal in a criminal case did not on its face show that the time to
pass sentence was extended for the purpose of hearing a motion for new trial, a certificate showing that by the
minute entry the time was extended for such purpose, imported verity, and not that any change in the minute
entry was made; the implication being that the transcript failed to give the entry as it in fact existed. People v.
Shehadey (App. 1910) 12 Cal.App. 648, 108 P. 146. Criminal Law  1110(3)

39. Record

Entire record may be looked to in ascertaining the offense for which an accused is sentenced, and erroneous
recitals or statements by court in pronouncing sentence will not vitiate judgment when record fully discloses
offense for which accused was indicted, tried and convicted. People v. Hesbon (App. 5 Dist. 1968) 70 Cal.Rptr.
885, 264 Cal.App.2d 846. Sentencing And Punishment  1108



40. Habeas corpus

The imposing of sentence within two days after judgment of conviction was an irregularity and contrary to this
section but the question should have been raised by direct appeal from the court's action, rather than by habeas
corpus, and defendant was not entitled to discharge on habeas corpus. Ex parte Mess (1883) 2 Cal.Unrep. 217,
12 P.C.L.J. 279.

§ 1201. Causes against pronouncement of judgment; insanity; trial; pronouncement of judgment or
commitment to state hospital; judgment after recovery of sanity; cause in arrest of judgment or for new
trial 

     •     Historical Notes     •     Research References     •     Notes of Decisions

He or she may show, for cause against the judgment:

(a) That he or she is insane; and if, in the opinion of the court, there is reasonable ground for believing him or
her insane, the question of insanity shall be tried as provided in Chapter 6 (commencing with Section 1367) of
T itle 10 of Part 2.  If, upon the trial of that question, the jury finds that he or she is sane, judgment shall be
pronounced, but if they find him or her insane, he or she shall be committed to the state hospital for the care and
treatment of the insane, until he or she becomes sane; and when notice is given of that fact, as provided in
Section 1372, he or she shall be brought before the court for judgment.

(b) That he or she has good cause to offer, either in arrest of judgment or for a new trial; in which case the court
may, in its discretion, order the judgment to be deferred, and proceed to decide upon the motion in arrest of
judgment or for a new trial.

CREDIT(S)
(Enacted 1872.  Amended by Stats.1905, c. 571, p. 763, § 2; Stats.1987, c. 828, § 68.)

Historical Notes

Historical And Statutory Notes

2004 Main Volume
The 1901 revision act, Stats.1901, c. 158, p. 490, § 256, amending a § 1201, held unconstitutional in

Lewis v. Dunne (1901) 66 P. 478, 134 Cal. 291, 55 L.R.A. 833, 86 Am.St.Rep. 257, was repealed by
Stats.1955, c. 48, § 1.

The 1905 amendment, in subd. 1, in the first sentence, referred to reasonable ground for believing "him
insane", instead of "him to be insane".  In the second sentence, it was required that he be committed
to "the state hospital for the care and treatment of the insane", instead of to "the State Lunatic
Asylum".

The 1987 amendment made nonsubstantive changes to clarify or correct various statutory references.
Derivation: Stats.1851, c. 29, p. 262, § 457.

Research References

Cross References

Appeals, see Penal Code § 1235 et seq.
Arrest of judgment, see Penal Code § 1185.
Commitment and detention if found mentally incompetent, see Penal Code § 1370 et seq.
Inquiry into competence, see Penal Code § 1367 et seq.



Insane defendant awaiting execution, see Penal Code § 3701 et seq.
New trial motions, see Penal Code §§ 1181, 1182.
Plea of insanity, see Penal Code § 1026 et seq.
Proceedings on recovery, see Penal Code § 1372.

Law Review And Journal Commentaries

Criminal procedure; release from institution upon restoration of sanity.  Chris J. Ore, 26 Pac.L.J. 486
(1995).

Criminal responsibility of the mentally ill.  Bernard L. Diamond, 14 Stan.L.Rev. 59 (1961).
Insanity and the criminal law.  Simon E. Sobeloff, 41 A.B.A.J. 793 (1955).
Institutionalization symposium.  David B. Wexler, 14 San Diego L.Rev. 979 (1977).
Juror's perceptions: Consequences of successful insanity defense.  Grant H. Morris, Louis P.

Bozzetti, Jr., Thomas N. Rusk, and Rudolf A. Read, 14 San Diego L.Rev. 1058 (1977).
Legal concept of insanity and the treatment of criminal impulses. Frederick J. Hacker and Marcel

Frym, 37 Cal.L.Rev. 575 (1949).
Mens rea reconsidered.  Gary v. Dubin, 18 Stan.L.Rev. 322 (1966).
Mental competency in criminal proceedings.  Peter R. Silten and Richard Tullis, 28 Hastings L.J.

1053 (1977).
Partial insanity, extent to which it may affect the degree of a crime. Herman Leroy Taylor, 34

Cal.L.Rev. 625 (1946).
Right to effective mental treatment.  Ralph Kirkland Schwitzgebel, 62 Cal.L.Rev. 936 (1974).
2004 Main Volume

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §§1453, 3092, 3096, 3097, 3099, 3117
Cal Jur 3d Crim L §§3320, 3517

Notes Of Decisions

Burden of proof 5
Construction and application 1
Discretion of court 2
Evidence, weight and sufficiency 7
Insanity, test 3
Judicial discretion 2
Jury questions 6
Motions for new trial 8
New trial motions 8
Presumptions and burden of proof 5
Questions for jury 6
Record 10
Review 9
Test of insanity 3
Waiver of trial 4
Weight and sufficiency of evidence 7

1. Construction and application

A defendant, relying upon possible fact that he is insane at time of appearance for sentence, must specify such
ground as basis for motion in arrest of judgment and furnish evidence of that fact. People v. Hawthorne (1944)



146 P.2d 517, 63 Cal.App.2d 262; People v. Swift (1934) 34 P.2d 1041, 140 Cal.App. 7.

Section 1200 requiring trial court at sentencing hearing to inquire as to whether there is any legal cause to show
why judgment should not be pronounced is not directed to broad issue of mitigation of punishment but rather to
whether there is "legal cause" why judgment should not be pronounced, i.e., whether defendant is insane or has
good cause for a motion in arrest of judgment or for a new trial. People v. Sanchez (App. 2 Dist. 1977) 140
Cal.Rptr. 110, 72 Cal.App.3d 356. Sentencing And Punishment  359

A verdict on a plea of not guilty by reason of insanity is not merely an acceptance or rejection of a medical
diagnosis or a decision that punishing the accused would or would not be therapeutic to him, nor is it a
determination that society would be better protected by the execution of accused or his confinement under the
Penal Code or by a confinement in an institution set up under the Welfare and Institutions Code. People v. Nash
(1959) 52 Cal.2d 36, 338 P.2d 416. Criminal Law  893

Judgment committing person to state hospital for care and treatment of insane is not final and conclusive upon
question of criminal responsibility or the ability of a person so committed to conduct his defense in a rational
manner. People v. Gilberg (1925) 197 Cal. 306, 240 P. 1000. Criminal Law  570(3)

Under § 1368 it is only when the court is in doubt as to the sanity of one convicted of a crime that the question
of sanity need be passed upon by a jury before sentence is pronounced. People v. Pico (1882) 10 P.C.L.J. 486,
62 Cal. 50. Sentencing And Punishment  268

Persons committed to a state hospital under the jurisdiction of the department of mental hygiene pursuant to this
section and §§ 1026, 1370 and 3704 and Welf. & Inst.C. § 5512 (repealed; see, now, Penal Code §§ 1364, 1365,
2684 relating to commitment of sexual psychopaths could have been transferred to another state hospital under
the jurisdiction of the department without court order. 24 Op.Atty.Gen. 137.

2. Discretion of court

The doubt mentioned in § 1368 providing for hearing on question of sanity of accused prior to judgment when a
doubt arises is such doubt as arises in the mind of the trial judge, rather than in the mind of counsel for
defendant or in the mind of any third person, and the determination of a motion for hearing upon issue of
accused's sanity at time of trial is one which rests within sound discretion of court. People v. Harmon (App.
1952) 110 Cal.App.2d 545, 243 P.2d 15. Criminal Law  625.10(3)

Court did not abuse discretion in denying motion by one accused of murder for inquiry as to his sanity at time
of trial. People v. Harmon (App. 1952) 110 Cal.App.2d 545, 243 P.2d 15. Criminal Law  625(2)

Denial of motion for hearing as to present sanity after conviction of murder in first degree and before sentence
was not abuse of discretion, where evidence at different hearings showed no trace of insanity. People v. Egan
(1933) 218 Cal. 408, 23 P.2d 755. Sentencing And Punishment  268

Mere conflict of evidence as to accused's sanity was insufficient to show that trial court abused discretion in
denying motion to suspend judgment and try accused on issue of then insanity. People v. Carskaddon (App.
1932) 123 Cal.App. 177, 11 P.2d 38. Criminal Law  981(2)

Trial court's conclusion before pronouncing judgment on accused, returned to court as sane, after confinement
less than 30 days in state hospital, that accused was then sane, based in part upon replies of accused to inquiries
made by court, was not abuse of discretion. People v. Gilberg (1925) 197 Cal. 306, 240 P. 1000. Sentencing
And Punishment  256

Where, after plea of guilty had been made to a charge of forgery and before sentence was pronounced, a
physician was called by the accused, and testified that in his opinion, based upon a brief observation, accused
was not rational, it was within the discretion of the court to rule that such testimony did not produce in his mind
a sufficient doubt as to the defendant's sanity, and to enter an order refusing to submit the question of sanity to a
jury. People v. Huntoon (App. 1919) 41 Cal.App. 392, 182 P. 776. Sentencing And Punishment  268



3. Test of insanity

Under the "right or wrong test of insanity," commission of overt act is conceded but criminal guilt or mental
capacity to commit criminal act is denied on sole ground that at time overt act was committed defendant was
suffering such a defect of reason from disease of mind as not to know nature and quality of act he was doing or
if he did know it that he did not know he was doing what was wrong. People v. Daugherty (1953) 40 Cal.2d
876, 256 P.2d 911, certiorari denied 74 S.Ct. 47, 346 U.S. 827, 98 L.Ed. 352, rehearing denied 74 S.Ct. 120,
346 U.S. 880, 98 L.Ed. 387. Criminal Law  48

On trial of issue of not guilty by reason of insanity, defendant must show by preponderance of evidence that he
did not know nature or quality of act committed or that he did not know it was wrong to commit it, and must
show that he was so deranged and diseased mentally that he was not conscious of the wrongful nature of the act
committed. People v. Harmon (App. 1952) 110 Cal.App.2d 545, 243 P.2d 15. Criminal Law  570(2)

A person is "insane" within meaning of this section if person is incapable of understanding nature and object of
proceeding against him and of conducting his defense in rational manner. People v. Field (App. 2 Dist. 1951)
108 Cal.App.2d 496, 238 P.2d 1052. Criminal Law  48

4. Waiver of trial

Most satisfactory evidence is required to show waiver of defendant's right to trial as to his sanity, which had
been ordered under § 1368. People v. Grace (App. 2 Dist. 1926) 77 Cal.App. 752, 247 P. 585. Criminal Law

 623

5. Presumptions and burden of proof

The plea of insanity is one of confession and avoidance and is predicated upon a finding of guilt beyond a
reasonable doubt, and therefore person convicted of murder in the first degree was not entitled upon trial of
issue of not guilty by reason of insanity to instruction in regard to presumption of innocence. People v. Harmon
(App. 1952) 110 Cal.App.2d 545, 243 P.2d 15. Criminal Law  778(3)

On trial of issue of not guilty by reason of insanity, insanity must be shown by preponderance of evidence.
People v. Harmon (App. 1952) 110 Cal.App.2d 545, 243 P.2d 15.

Where insanity of defendant, as discovered at state hospital two weeks after his trial, was not permanent or
habitual, no presumption could be indulged that it had an existence two weeks prior to defendant's commitment
to the hospital. People v. Gilberg (1925) 197 Cal. 306, 240 P. 1000. Criminal Law  981(1)

6. Questions for jury

Whether person convicted of first-degree murder was insane at time of offense was for jury. People v. Harmon
(App. 1952) 110 Cal.App.2d 545, 243 P.2d 15. Homicide  1351

7. Weight and sufficiency of evidence

Even if request of defendant's counsel for examination of defendant as to mental condition at time of sentencing
could be interpreted as a motion under § 1368 for trial of question of insanity, failure to order hearing was not
error where there was nothing before trial court to indicate that defendant was insane during trial or at time of
judgment since certification of defendant's sanity had been received shortly before trial, and doctors testifying
at trial had not discussed his mental condition at time of trial, and defendant had manifested no symptoms
during trial raising doubt of his then sanity. People v. Rodriguez (App. 2 Dist. 1969) 76 Cal.Rptr. 818, 272
Cal.App.2d 80. Sentencing And Punishment  268

The mere suggestion of an accused's insanity, unsupported by affidavit or other evidence raising a doubt as to
his sanity, does not compel the court to order a submission of the question to the jury under the provisions of
the Penal Code relating to such inquiry after conviction. People v. Moriarity (App. 1 Dist. 1923) 61 Cal.App.



223, 214 P. 485. Sentencing And Punishment  268

Where the only evidence of accused's insanity was an affidavit of his attorneys that, during two months last
passed, they had frequently seen him, and that they were informed and believed he was insane, no question of
his insanity having been raised during the trial, a refusal after conviction to submit a special issue of his insanity
would not be disturbed, under this section. People v. Knott (1898) 122 Cal. 410, 55 P. 154. Criminal Law 
625

8. New trial motions

Fact that defendant had made motion for new trial following his conviction would deprive trial court of
jurisdiction to entertain second motion for new trial at time of revocation of probation and pronouncement of
judgment. Ex parte Levi (1952) 39 Cal.2d 41, 244 P.2d 403. Criminal Law  912

Although § 1239 makes no mention of an appeal from a motion for a new trial, in view of such right given by
this section and §§ 1202, 1237, providing that motion for new trial must be made before judgment, an appeal
may be taken where judgment has been suspended. Smith v. McCallum (App. 1918) 36 Cal.App. 143, 172 P.
408. Criminal Law  1023(13)

Under § 1182, providing that in criminal cases a motion for a new trial must be made "before judgment," where
such a motion was made and denied when the defendant was brought before the court, and judgment was then
pronounced without arraignment, he is not authorized to make another motion for a new trial upon the vacation
of the judgment and his subsequent arraignment. People v. Walker (1904) 142 Cal. 90, 75 P. 658. Criminal Law

 951(2)

9. Review

Though requirement that an accused be asked if he has any reason why judgment should not be pronounced is
substantial, and a failure to ask it is fatal to judgment if defendant has been deprived of counsel, it is not fatal
where defendant is present and represented by counsel and no prejudice appears. People v. Nelson (1967) 64
Cal.Rptr. 801, 257 Cal.App.2d 282; People v. Thomas (1956) 290 P.2d 491, 45 Cal.2d 433.

In prosecution for escape from state prison, trial court did not commit error in finding defendant sane. People v.
Sharp (App. 1959) 174 Cal.App.2d 520, 344 P.2d 796. Criminal Law  981(1)

10. Record

Where at hearing on question whether probation should be revoked defendant was present with his counsel, and
they were fully aware of defendant's rights, and defendant failed to establish any prejudice arising out of
absence of allocution, and though defendant's counsel could very well have informed judge that defendant was
then insane, there was little possibility that counsel would have done so because claim was entirely unsupported
by record, and counsel knew it, and neither defendant nor counsel objected to absence of allocution at time
judgment was pronounced, omission of allocution was not reversible error. People v. Nelson (App. 2 Dist.
1967) 64 Cal.Rptr. 801, 257 Cal.App.2d 282. Criminal Law  1177.3(4)

Record disclosed, contrary to defendant's contention, that trial court had not refused to entertain defendant's
motion for a hearing on question of whether defendant was insane at time of trial. People v. Harmon (App.
1952) 110 Cal.App.2d 545, 243 P.2d 15. Criminal Law  625(1)

Title 10. Miscellaneous Proceedings

Chapter 6. Inquiry Into The Competence Of The Defendant Before Trial Or After Conviction



§ 1367. Mentally incompetent persons; trial or punishment prohibited; application of specified sections 
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(a) A person cannot be tried or adjudged to punishment while that person is mentally incompetent.  A defendant
is mentally incompetent for purposes of this chapter if, as a result of mental disorder or developmental
disability, the defendant is unable to understand the nature of the criminal proceedings or to assist counsel in the
conduct of a defense in a rational manner.

(b) Section 1370 shall apply to a person who is charged with a felony and is incompetent as a result of a mental
disorder.  Sections 1367.1 and 1370.01 shall apply to a person who is charged with a misdemeanor or
misdemeanors only, and the judge finds reason to believe that the defendant is mentally disordered, and may, as
a result of the mental disorder, be incompetent to stand trial. Section 1370.1 shall apply to a person who is
incompetent as a result of a developmental disability and shall apply to a person who is incompetent as a result
of a mental disorder, but is also developmentally disabled.

CREDIT(S)
(Enacted 1872.  Amended by Stats.1974, c. 1511, p. 3316, § 2, eff. Sept. 27, 1974; Stats.1977, c. 695, p. 2241, §
1; Stats.1980, c. 547, § 7; Stats.1992, c. 722 (S.B.485), § 10, eff. Sept. 15, 1992.)

Historical Notes

Historical And Statutory Notes

2000 Main Volume
The 1974 amendment added the second sentence of the first paragraph and rewrote the first sentence of

the first paragraph, which previously read:
"A person cannot be tried, adjudged to punishment, or punished for a public offense, while he is insane."
The 1977 amendment inserted "developmental disability" in the second sentence of the first paragraph

and added the second paragraph.
The 1980 amendment substituted in the first sentence of the first paragraph "such person" for "he"; in

the second sentence of the first paragraph substituted "the defendant" for "he"; inserted "criminal"
preceding "proceedings"; and in the second sentence of the first paragraph following "proceedings"
substituted "or" for "taken against him and".

Location of hospital for patients committed pursuant to this chapter, legislative intent, see note under §
1026.

The 1992 amendment designated the first and second paragraphs as subds.(a) and (b), respectively; in
subd.(b), in the first sentence, inserted "charged with a felony and is", and added the second sentence
relating to persons charged with misdemeanors; and made a nonsubstantive change.

Derivation: Stats.1851, c. 29, p. 277, § 583.

Research References

Cross References

Cancellation of registration of voter when mental incompetency is legally established, see Elections
Code § 2201.

Capacity of persons of unsound mind, see Civil Code § 1557.
Civil Proceedings,

Appearance of incompetent persons by guardian or conservator of the estate or guardian ad litem,
see Code of Civil Procedure § 372.



Civil liability for wrongs but not for exemplary damages of persons of unsound mind, see Civil Code
§ 41.
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1. Validity

Section 1368 and this section relating to punishment of insane persons and to procedures to be followed where
there is doubt as to defendant's sanity, do not offend the Fifth or Fourteenth Amendments (U.S.C.A.Const.
Amends. 5, 14), in situation where defendant was examined by court-appointed psychiatrist without any offer of
counsel or warning on self-incrimination, where it appeared that none of the statements made to psychiatrist
were received in evidence at trial which commenced more than one month after final proceeding under these
sections. People v. Pacheco (App. 2 Dist. 1968) 66 Cal.Rptr. 142, 258 Cal.App.2d 800. Constitutional Law 
4783(3); Mental Health  433(1)

2. In general

A person cannot be tried, sentenced, or punished for a public offense while he is insane. People v. Jackson
(1951) 234 P.2d 261, 105 Cal.App.2d 811; People v. Gallantier (1941) 117 P.2d 431, 47 Cal.App.2d 148.

A defendant is "incompetent" to stand trial when he suffers a mental disorder or developmental disability
rendering him unable to understand the nature of the criminal proceedings or to assist counsel in the conduct of
a defense in a rational manner. People v. Avila (App. 5 Dist. 2004) 11 Cal.Rptr.3d 894, 117 Cal.App.4th 771,
review denied, appeal after new sentencing hearing 2005 WL 1970976, unpublished. Mental Health  432

The mere presence of a mental illness does not mean defendant was unable to understand the proceedings or
assist in his own defense. People v. Smith (App. 5 Dist. 2003) 1 Cal.Rptr.3d 779, 110 Cal.App.4th 492, review
denied, certiorari denied 124 S.Ct. 1672, 541 U.S. 944, 158 L.Ed.2d 369, habeas corpus dismissed 2006 WL
2943094. Mental Health  432

Defendant's angry and emotional reaction to a verdict of guilt does not indicate an inability to understand the
nature of the criminal proceedings, or to rationally assist counsel. People v. Frye (1998) 77 Cal.Rptr.2d 25, 18
Cal.4th 894, 959 P.2d 183, rehearing denied, as modified, certiorari denied 119 S.Ct. 1262, 526 U.S. 1023, 143
L.Ed.2d 358. Mental Health  432

Standard of competence required for self-representation is same as standard of competence for fitness to stand
trial; abrogating Canfield, 2 Cal.App.4th 1357, 3 Cal.Rptr.2d 825, Zatko, 80 Cal.App.3d 534, 145 Cal.Rptr.
People v. Hightower (App. 1 Dist. 1996) 49 Cal.Rptr.2d 40, 41 Cal.App.4th 1108, review denied. Criminal Law

 1762

Task of trial court and jury in "competency to stand trial" proceedings and insanity plea situations is to weigh
evidence and determine whether a given individual is "competent" and/or "sane" for law's purposes, not merely
to decide whether or not he is "mentally ill" in some sense. People v. Kurbegovic (App. 2 Dist. 1982) 188
Cal.Rptr. 268, 138 Cal.App.3d 731. Criminal Law  48; Criminal Law  625.20

Standards to be applied in determining whether a person is mentally competent to stand trial or be adjudged to
punishment are: defendant must be capable of understanding nature and purpose of proceedings against him;
defendant must comprehend his own status and condition and reference to such proceedings; and defendant
must be capable to assist his attorney in conducting his defense, or be able to conduct his own defense in a
rational manner. People v. Conrad (App. 2 Dist. 1982) 182 Cal.Rptr. 912, 132 Cal.App.3d 361. Sentencing And



Punishment  253; Mental Health  432

Where criminal proceedings had been suspended against defendant without imposition of sentence, trial court
lacked power to impose sentence upon revocation of probation unless defendant was then presently sane.
People v. Humphrey (App. 2 Dist. 1975) 119 Cal.Rptr. 74, 45 Cal.App.3d 32. Criminal Law  981(1)

In prosecution of one who had previously been committed to state hospital for the insane, this chapter dealing
with inquiry into insanity of a defendant before trial or after conviction, was not applicable. People v. Puter
(App. 2 Dist. 1948) 85 Cal.App.2d 348, 193 P.2d 23. Criminal Law  625(1)

Court did not abuse its discretion in denying motion of defendant, who had been convicted of an indecent
assault against child, but whose punishment had not begun, to determine his sanity and to halt punishment until
sanity was restored, where defendant had come before court numerous times, enabling it to exercise its powers
of observation as to his sanity. People v. Trippell (App. 2 Dist. 1937) 20 Cal.App.2d 386, 67 P.2d 111.
Sentencing And Punishment  256

The sole object of a proceeding under § 1191 and this chapter is to determine, not whether defendant was insane
at the time of the commission of the crime, but whether he was insane when arraigned for judgment. People v.
Lawson (1918) 178 Cal. 722, 174 P. 885. Sentencing And Punishment  250

Proceedings under this chapter and § 1221 et seq.(repealed; see, now, § 3700 et seq.), to determine defendant's
sanity, are "special proceedings" of a civil nature, to which § 1070, relative to number of peremptory
challenges, does not apply. People v. Lawson (1918) 178 Cal. 722, 174 P. 885. Jury  136(2)

2.3. Construction and application

A defendant is "incompetent to stand trial" if he or she lacks a sufficient present ability to consult with his
lawyer with a reasonable degree of rational understanding and a rational as well as a factual understanding of
the proceedings against him. People v. Lewis (2008) 75 Cal.Rptr.3d 588, 43 Cal.4th 415, 181 P.3d 947,
rehearing denied, petition for certiorari filed 2008 WL 4486922. Mental Health  432

2.5. Construction with federal law

Both federal due process and state law require a trial judge to suspend trial proceedings and conduct a
competency hearing whenever the court is presented with substantial evidence of incompetence, that is,
evidence that raises a reasonable or bona fide doubt concerning the defendant's competence to stand trial.
People v. Lewis (2008) 75 Cal.Rptr.3d 588, 43 Cal.4th 415, 181 P.3d 947, rehearing denied, petition for
certiorari filed 2008 WL 4486922. Constitutional Law  4783(2); Criminal Law  625.10(3)

Competency under federal law requires sufficient present ability to consult with one's lawyer with a reasonable
degree of rational understanding and a rational and factual understanding of the proceedings against one. People
v. Halvorsen (2007) 64 Cal.Rptr.3d 721, 42 Cal.4th 379, 165 P.3d 512. Mental Health  432

3. Construction with other laws

Both the due process clause of the Fourteenth Amendment to the United States Constitution and state law
prohibit the state from trying or convicting a criminal defendant while he or she is mentally incompetent.
People v. Lewis (2008) 75 Cal.Rptr.3d 588, 43 Cal.4th 415, 181 P.3d 947, rehearing denied, petition for
certiorari filed 2008 WL 4486922. Constitutional Law  4782

Both federal due process and state law require a trial judge to suspend trial proceedings and conduct a
competency hearing whenever the court is presented with substantial evidence of incompetence, that is,
evidence that raises a reasonable or bona fide doubt concerning the defendant's competence to stand trial.
People v. Kaplan (App. 4 Dist. 2007) 57 Cal.Rptr.3d 143, 149 Cal.App.4th 372, modified on denial of
rehearing. Constitutional Law  268.2(2)$$; Criminal Law  625.10(3)

Trial court is required, sua sponte if necessary, to conduct hearing on competence to stand trial whenever there



is substantial evidence of mental incompetence, whatever the source. People v. Howard (1992) 5 Cal.Rptr.2d
268, 1 Cal.4th 1132, 824 P.2d 1315, rehearing denied, certiorari denied 113 S.Ct. 383, 506 U.S. 942, 121
L.Ed.2d 293. Criminal Law  625.10(4)

This chapter and §§ 3700 to 3704, relating to insanity of an accused, are in pari materia, and interpretation of a
sentence in one controlled interpretation of virtually the same sentence in the other. Ex parte Phyle (1947) 30
Cal.2d 838, 186 P.2d 134, certiorari granted 68 S.Ct. 656, 333 U.S. 841, 92 L.Ed. 1125, certiorari dismissed 68
S.Ct. 1131, 334 U.S. 431, 92 L.Ed. 1494, rehearing denied 68 S.Ct. 1526, 334 U.S. 862, 92 L.Ed. 1782. Courts

 90(4); Statutes  223.2(1.1); Statutes  223.2(.5)

The provisions of the Welfare and Institutions Code, relating to sexual psychopaths do not have the same force
and effect as the insanity provisions of this chapter. People v. Haley (App. 3 Dist. 1941) 46 Cal.App.2d 618,
116 P.2d 498. Criminal Law  625

4. Law governing

The Fifth Amendment's privilege against self-incrimination applies to competency examinations, and therefore
a defendant's statements made during such an examination may not be used by the prosecution to prove its
case-in-chief as to either guilt or penalty. People v. Pokovich (2006) 48 Cal.Rptr.3d 158, 39 Cal.4th 1240, 141
P.3d 267. Criminal Law  393(1)

Where plaintiff, suing for false imprisonment, had been indicted for attempted arson and pleaded not guilty and
not guilty by reason of insanity court could properly try question of sanity under Welf. & Inst. C., and was not
required to proceed under this Code, especially where district attorney, as he properly could do, obtained
dismissal of indictment prior to trial date. Baer v. Smith (App. 3 Dist. 1945) 68 Cal.App.2d 716, 157 P.2d 646.
Criminal Law  625(1)

5. Purpose

Under California law, the goal of the competency hearing is not to examine the defendant's sanity at the time of
the commission of the offense; rather, the goal is to determine whether the defendant is unable to understand the
nature of the criminal proceedings or to assist counsel in the conduct of a defense in a rational manner. Huu
Thanh Nguyen v. Garcia, C.A.9 (Cal.)2007, 477 F.3d 716, certiorari denied 128 S.Ct. 103, 169 L.Ed.2d 72.
Mental Health  432

A criminal defendant must be competent to stand trial. People v. Jernigan (App. 6 Dist. 2003) 1 Cal.Rptr.3d
511, 110 Cal.App.4th 131, review denied. Mental Health  432

The sole purpose of mental competency proceedings is to protect the accused. People v. Jernigan (App. 6 Dist.
2003) 1 Cal.Rptr.3d 511, 110 Cal.App.4th 131, review denied. Criminal Law  625.10(1)

Sole purpose of competency proceeding is to determine defendant's present mental competence, that is, whether
defendant is able to understand the nature of the criminal proceedings and to assist counsel in a rational manner,
and thus defendant necessarily plays lesser personal role in proceeding than in trial of guilt. People v.
Masterson (1994) 35 Cal.Rptr.2d 679, 8 Cal.4th 965, 884 P.2d 136, certiorari denied 115 S.Ct. 1703, 514 U.S.
1068, 131 L.Ed.2d 565. Criminal Law  623.1; Criminal Law  625.20

Purpose of § 1367 et seq. which provides for psychiatric examination to determine whether defendant is
mentally competent to stand trial and in which there is no indication of any legislative intent that any result of
such inquiry be used in determining issue of guilt, is to assure that one who is mentally unable to defend
himself not be tried upon criminal charge; such purpose is entirely unrelated to guilt of defendant. Tarantino v.
Superior Court In and For Marin County (App. 1 Dist. 1975) 122 Cal.Rptr. 61, 48 Cal.App.3d 465. Mental
Health  434

6. Common law

This section is merely codification of common-law rule that insane man may not be tried, sentenced or punished



for criminal offense, though incontestably guilty thereof. People v. Perry (1939) 14 Cal.2d 387, 94 P.2d 559.

7. Mental presence at trial

Under provisions of Const. Art. 1, § 13, cl. 3 (repealed; see, now, Const. Art. 1, § 15, cl. 3) and § 1043, giving
accused right to appear and defend in person and requiring him to be personally present at trial for felony, the
accused must be both physically and mentally present at every stage of a felony prosecution, and mere physical
presence is insufficient. People v. Williams (App. 3 Dist. 1961) 15 Cal.Rptr. 191, 194 Cal.App.2d 523. Mental
Health  432

Where, prior to commencement of trial, four psychiatric reports were filed with court, all of which were to
effect that defendant was insane at time of offense and at time of trial and two of which specifically pointed out
that defendant was unable to co-operate with his attorney in conducting his defense, and all the testimony at the
trial was to the same effect, the defendant was, in legal effect, deprived of his constitutional right to be present
at his trial because his mental condition prevented him from knowing what was occurring, and this lack of
mental presence was a denial of due process of law, and consequently conviction would be set aside on petition
for writ of habeas corpus and trial court would be directed to determine whether defendant was presently sane
and if so to retry the issue of defendant's sanity at time of offense. In re Dennis (1959) 51 Cal.2d 666, 335 P.2d
657. Constitutional Law  4782; Habeas Corpus  477; Habeas Corpus  797

8. Due process

Defense counsel's unparticularized assertion that capital murder defendant's condition had deteriorated since he
had been found competent to stand trial, and defendant's paranoid assertions during hearing on his request to
substitute counsel, did not support finding of changed circumstances entitling defendant to new competency
hearing. People v. Dunkle (2005) 32 Cal.Rptr.3d 23, 36 Cal.4th 861, 116 P.3d 494, rehearing denied, certiorari
denied 126 S.Ct. 1884, 547 U.S. 1100, 164 L.Ed.2d 571. Criminal Law  625(3)

A criminal defendant's trial while incompetent violates state law and federal due process guarantees. People v.
Dunkle (2005) 32 Cal.Rptr.3d 23, 36 Cal.4th 861, 116 P.3d 494, rehearing denied, certiorari denied 126 S.Ct.
1884, 547 U.S. 1100, 164 L.Ed.2d 571. Constitutional Law  4782; Mental Health  432

As a matter of due process, the state may not try or convict a mentally incompetent defendant. People v. Ramos
(2004) 21 Cal.Rptr.3d 575, 34 Cal.4th 494, 101 P.3d 478, rehearing denied, certiorari denied 126 S.Ct. 91, 546
U.S. 844, 163 L.Ed.2d 108. Constitutional Law  268.2(2)

California's competency scheme, which presumes the defendant is competent and places upon him or her the
burden of proving incompetence by a preponderance of the evidence, comports with due process. People v.
Johnwell (App. 5 Dist. 2004) 18 Cal.Rptr.3d 286, 121 Cal.App.4th 1267. Constitutional Law  4783(4);
Criminal Law  625.15

The failure of a trial court to employ procedures to protect against trial of an incompetent defendant deprives
the defendant of his due process right to a fair trial and requires reversal of his conviction. People v. Ary (App.
1 Dist. 2004) 13 Cal.Rptr.3d 482, 118 Cal.App.4th 1016, review denied, opinion after remand 2008 WL
2212381, unpublished. Constitutional Law  4783(1); Criminal Law  1166(11)

Trial of an incompetent defendant violates the due process clause of the Fourteenth Amendment, its state
constitution counterpart, and the state statute implementing these protections. People v. Smith (App. 5 Dist.
2003) 1 Cal.Rptr.3d 779, 110 Cal.App.4th 492, review denied, certiorari denied 124 S.Ct. 1672, 541 U.S. 944,
158 L.Ed.2d 369, habeas corpus dismissed 2006 WL 2943094. Constitutional Law  4782; Criminal Law

 625(1)

Defendant impliedly waived right to personally appear at competency hearing, and thus trial court's failure to
obtain personal waiver did not violate due process rights; defendant was present when judge set date and time
for hearing, judge expressly advised defendant of right to hear and present evidence, there was no evidence
defendant was involuntarily excluded from hearing or desired to testify, and there was evidence defendant



vowed not to cooperate with mental health professionals or his lawyer and refused to speak with examining
doctors. People v. Jernigan (App. 6 Dist. 2003) 1 Cal.Rptr.3d 511, 110 Cal.App.4th 131, review denied.
Constitutional Law  4783(3); Criminal Law  636(3)

When an accused presents substantial evidence of incompetence, due process requires that the trial court
conduct a full competency hearing. People v. Lawley (2002) 115 Cal.Rptr.2d 614, 27 Cal.4th 102, 38 P.3d 461,
rehearing denied, certiorari denied 123 S.Ct. 671, 537 U.S. 1073, 154 L.Ed.2d 567. Constitutional Law 
4783(2)

Admission of written reports from two examining psychologists reaching opposite conclusions as to murder
defendant's sanity did not constitute denial of due process because defendant lacked opportunity to
cross-examine those witnesses and trial court did not allow a third expert to act as a "tie-breaker" to determine
whether defendant was competent to stand trial. People v. Lawley (2002) 115 Cal.Rptr.2d 614, 27 Cal.4th 102,
38 P.3d 461, rehearing denied, certiorari denied 123 S.Ct. 671, 537 U.S. 1073, 154 L.Ed.2d 567. Criminal Law

 625.15

Trial of an incompetent defendant violates an accused's right to due process. People v. Weaver (2001) 111
Cal.Rptr.2d 2, 26 Cal.4th 876, 29 P.3d 103, certiorari denied 122 S.Ct. 1920, 535 U.S. 1058, 152 L.Ed.2d 828.
Constitutional Law  4782

Under due process principles, substantial evidence of incompetence to stand trial is sufficient to require a full
competence hearing even if the evidence is in conflict. People v. Welch (1999) 85 Cal.Rptr.2d 203, 20 Cal.4th
701, 976 P.2d 754, rehearing denied, certiorari denied 120 S.Ct. 1160, 528 U.S. 1154, 145 L.Ed.2d 1071.
Constitutional Law  4783(2)

Conviction of an accused person while he is legally incompetent violates due process. Posner v. Superior Court
of Santa Clara County (App. 1 Dist. 1980) 166 Cal.Rptr. 123, 107 Cal.App.3d 928. Constitutional Law 
4782

Due process would not be satisfied merely by inquiry of defendant's attorney as to whether, in the attorney's
opinion, defendant is mentally competent to stand trial where such an inquiry resulted in counsel's stated belief
in defendant's competence in the face of substantial evidence of incompetence. People v. Tomas (App. 2 Dist.
1977) 141 Cal.Rptr. 453, 74 Cal.App.3d 75. Constitutional Law  4783(1)

When facts giving rise to a doubt regarding defendant's present sanity become known to the trial judge, due
process requires that the court, on its own motion, suspend proceedings in the case until the question is
determined in a sanity hearing. People v. Tomas (App. 2 Dist. 1977) 141 Cal.Rptr. 453, 74 Cal.App.3d 75.
Constitutional Law  4783(1)

Where this section has expressed legislative concern that state shall not execute a person who is insane, due
process clause of the Fourteenth Amendment (U.S.C.A.Const. Amend. 14), requires a hearing upon question of
sanity of a prisoner awaiting execution when question is presented for consideration in a proper manner. Phyle
v. Duffy (1949) 34 Cal.2d 144, 208 P.2d 668, certiorari denied 70 S.Ct. 236, 338 U.S. 895, 94 L.Ed. 551.
Constitutional Law  4786

8.5. Duration of competency

Jury in competency hearing for capital murder defendant was not required to find that defendant would be
competent to stand trial for entire duration of capital proceedings; due process was satisfied by statute providing
for additional competency proceedings for substantial changes in circumstances. People v. Dunkle (2005) 32
Cal.Rptr.3d 23, 36 Cal.4th 861, 116 P.3d 494, rehearing denied, certiorari denied 126 S.Ct. 1884, 547 U.S.
1100, 164 L.Ed.2d 571. Constitutional Law  4786; Criminal Law  625.10(1)

9. Test for insanity

Under state law a defendant is mentally incompetent to stand trial if, as a result of mental disorder or



developmental disability, he or she is unable to understand the nature of the criminal proceedings or to assist
counsel in the conduct of the defense in a rational manner. People v. Halvorsen (2007) 64 Cal.Rptr.3d 721, 42
Cal.4th 379, 165 P.3d 512. Mental Health  432

A defendant is "incompetent to stand trial" if he or she lacks a sufficient present ability to consult with his or
her lawyer with a reasonable degree of rational understanding, and a rational as well as a factual understanding
of the proceedings against him or her. People v. Rogers (2006) 48 Cal.Rptr.3d 1, 39 Cal.4th 826, 141 P.3d 135,
certiorari denied 127 S.Ct. 2129, 167 L.Ed.2d 866. Mental Health  432

A defendant is not incompetent to stand trial if he can understand the nature of the legal proceedings and assist
counsel in conducting a defense in a rational manner. People v. Lewis (2006) 47 Cal.Rptr.3d 467, 39 Cal.4th
970, 140 P.3d 775, rehearing denied, as modified, certiorari denied 127 S.Ct. 2130, 167 L.Ed.2d 867. Criminal
Law  625(1)

A defendant is "mentally incompetent to stand trial" if, as a result of mental disorder or developmental
disability, he or she is unable to understand the nature of the criminal proceedings or to assist counsel in the
conduct of a defense in a rational manner. People v. Dunkle (2005) 32 Cal.Rptr.3d 23, 36 Cal.4th 861, 116 P.3d
494, rehearing denied, certiorari denied 126 S.Ct. 1884, 547 U.S. 1100, 164 L.Ed.2d 571. Mental Health 
432

Whether the question is defendant's competence to stand trial or competence to waive counsel and represent
himself, the competence standard is that defendant must have a sufficient present ability to consult with his
lawyer with a reasonable degree of rational understanding, and a rational as well as a factual understanding of
the proceedings against him; the defendant's technical legal knowledge is irrelevant. People v. Blair (2005) 31
Cal.Rptr.3d 485, 36 Cal.4th 686, 115 P.3d 1145, certiorari denied 126 S.Ct. 1881, 547 U.S. 1107, 164 L.Ed.2d
584. Criminal Law  1762; Mental Health  432

To be competent to stand trial, a defendant must have sufficient present ability to consult with his lawyer with a
reasonable degree of rational understanding and a rational as well as factual understanding of the proceedings
against him. People v. Ramos (2004) 21 Cal.Rptr.3d 575, 34 Cal.4th 494, 101 P.3d 478, rehearing denied,
certiorari denied 126 S.Ct. 91, 546 U.S. 844, 163 L.Ed.2d 108. Mental Health  432

A court may not make a retroactive determination with respect to a parent or guardian's competency after
appointing guardian ad litem to represent party in juvenile dependency proceedings. In re Joann E.(App. 1 Dist.
2002) 128 Cal.Rptr.2d 189, 104 Cal.App.4th 347. Infants  205

Rule in People v. Drew (1978) 149 Cal.Rptr. 275, 583 P.2d 1318, 22 Cal.3d 333, repudiating the M'Naghten
test for insanity and adopting the American Law Institute formulation that a person is not responsible for
criminal conduct if at the time of such conduct and as a result of mental disease or defect he lacks substantial
capacity either to appreciate the criminality of his conduct or to conform his conduct to the requirements of law
could not be applied retroactively in a case tried prior thereto where defendant did not enter or tender a plea of
not guilty by reason of insanity. People v. Martin (App. 2 Dist. 1980) 167 Cal.Rptr. 33, 108 Cal.App.3d 1014.
Courts  100(1)

Requirement of sanity before defendant may be required to stand trial is satisfied only if the defendant is able to
understand the nature of the proceedings against him or her, to consult with counsel, and to assist in preparing a
rational defense. People v. Tomas (App. 2 Dist. 1977) 141 Cal.Rptr. 453, 74 Cal.App.3d 75. Mental Health

 432

Type of "insanity" which bars trial is inability to understand nature and purpose of proceedings or aid attorney
in conducting defense or to conduct defendant's own defense in rational manner. People v. Westbrook (1964) 41
Cal.Rptr. 809, 62 Cal.2d 197, 397 P.2d 545. Mental Health  432

Legal "sanity" in a criminal case means reasoning capacity sufficient to distinguish between right and wrong as
to the particular act defendant is doing, knowledge and consciousness that what he is doing is wrong, and
criminal, and will subject him to punishment. People v. Benton (App. 1956) 144 Cal.App.2d 600, 301 P.2d 620.



Criminal Law  48

Word "insane" as used in this section contemplates person incapable of understanding nature and object of
proceeding against him and of conducting his defense in rational manner. People v. Field (App. 2 Dist. 1951)
108 Cal.App.2d 496, 238 P.2d 1052.

Under provision that defendant may plead that he is not guilty of offense charged because he was insane at time
he was alleged to have committed unlawful act, person is "insane" if at time overt act was committed he was
suffering from such defect in reason, from disease of mind, as not to know nature and quality of act he was
doing, or if he did know it, that he did not know he was doing what was wrong. People v. Field (App. 2 Dist.
1951) 108 Cal.App.2d 496, 238 P.2d 1052. Criminal Law  48

10. Use of medication

In competency proceeding for capital murder defendant, jury was not required to find that defendant, who had
been treated with antipsychotic medications, was competent only if he was administered antipsychotic
medication; evidence tending to show that defendant was competent to stand trial was not predicated on his
being administered those medications, nor was there evidence of efforts to forcibly medicate defendant. People
v. Dunkle (2005) 32 Cal.Rptr.3d 23, 36 Cal.4th 861, 116 P.3d 494, rehearing denied, certiorari denied 126 S.Ct.
1884, 547 U.S. 1100, 164 L.Ed.2d 571. Criminal Law  625.15

Competency hearing for capital murder defendant was not required to be held at time when defendant was not
receiving psychotropic medication; there was limited evidence concerning how defendant's recent ingestion of
medication could have masked his incompetence from experts, and there was no evidence that medication
negatively affected defendant's understanding of proceedings or his ability to cooperate with counsel. People v.
Dunkle (2005) 32 Cal.Rptr.3d 23, 36 Cal.4th 861, 116 P.3d 494, rehearing denied, certiorari denied 126 S.Ct.
1884, 547 U.S. 1100, 164 L.Ed.2d 571. Criminal Law  625.20

Defendant's use of antipsychotic medication during competency phase of capital murder trial, and
discontinuance of medication following finding of competence because defendant refused to take it, failed to
establish that defendant was incompetent to stand trial after medication ceased; nothing in record established
that any medication taken by defendant concealed his incompetence from experts or jury, or rendered him
unable to understand proceedings or cooperate with his counsel. People v. Medina (1995) 47 Cal.Rptr.2d 165,
11 Cal.4th 694, 12 Cal.4th 651B, 906 P.2d 2, as modified, rehearing denied, stay granted, certiorari denied 117
S.Ct. 151, 519 U.S. 854, 136 L.Ed.2d 96. Mental Health  432

11. Amnesia

Amnesia alone did not render attempted murder defendant legally incompetent to stand trial. People v. Amador
(App. 5 Dist. 1988) 246 Cal.Rptr. 605, 200 Cal.App.3d 1449. Mental Health  432

12. Apprehension and detention

Ample authority exists for apprehension and detention of insane persons, or those whose sanity is in doubt. In re
Westcott (App. 2 Dist. 1928) 93 Cal.App. 575, 270 P. 247. Mental Health  431

13. Jurisdiction

Question of defendant's mental competency to stand trial is jurisdictional and trial court lacks power to try,
judge, or sentence defendant unless he is then presently sane. People v. Tomas (App. 2 Dist. 1977) 141
Cal.Rptr. 453, 74 Cal.App.3d 75. Mental Health  432

The superior court has exclusive jurisdiction to hear and determine question of sanity of a person, even though
such question may first arise in connection with a criminal charge pending in a municipal or other inferior
court. Bean v. Los Angeles County (App. 2 Dist. 1967) 60 Cal.Rptr. 804, 252 Cal.App.2d 754. Mental Health
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Where petitioner for writ of habeas corpus had been charged with disturbing peace and, during trial in
municipal court on such charge, doubt arose as to petitioner's sanity, and court determined such issue and
committed petitioner to state hospital, such commitment was void because of such court's lack of jurisdiction to
determine such issue. Ex parte Shaw (App. 1 Dist. 1953) 115 Cal.App.2d 753, 252 P.2d 970. Criminal Law

 625(1)

Neither this section, nor provision of § 1372, that superintendent of state hospital must certify to sheriff and
district attorney that defendant who had been detained in state hospital until he beocmes sane, has become sane,
deprive superior court of jurisdiction to try and punish escapee from state hospital who commits a public
offense, when record does not disclose statute or proceeding under which defendant was committed to state
hospital, but absence of certificate merely gives rise to rebuttable presumption that defendant was insane at time
offenses were committed and that he is insane at time of trial. People v. Field (App. 2 Dist. 1951) 108
Cal.App.2d 496, 238 P.2d 1052.

Where superior court on February 14, committed defendant to state hospital for mentally ill on ground that he
was a mentally ill person, and on April 21, defendant was paroled from the hospital but remained under
jurisdiction of hospital officials and was required to report monthly, and thereafter defendant was charged with
arson allegedly committed on June 9, and defendant did not plead guilty by reason of insanity at the trial, and
after defendant was convicted and made motion for new trial, court ordered a psychiatric examination of
defendant, there was "doubt" as to the sanity of defendant within meaning of § 1368, and a trial on the issue of
the present sanity of defendant became mandatory, and trial on that issue was required to be entirely separate
and independent of the criminal proceeding. People v. Jackson (App. 1951) 105 Cal.App.2d 811, 234 P.2d 261.
Sentencing And Punishment  268

14. Pleas — In general

Provisions of this chapter are entirely distinct from proceedings on plea of not guilty by reason of insanity, and
provide procedure to be followed in case doubt arises as to sanity of defendant during pendency of criminal
action against him. People v. Field (App. 2 Dist. 1951) 108 Cal.App.2d 496, 238 P.2d 1052. Criminal Law 
625.10(3)

15.  —  —  Withdrawal, pleas

Where, upon being found guilty only of lesser included offense, defendant moved for withdrawal of plea of not
guilty by reason of insanity, trial court should have: (1) reassured itself that defendant was presently sane, (2) if
defendant were not found to be presently sane, suspended proceedings, pending treatment, (3) if defendant were
found presently sane, propounded questions to defendant and his counsel as prescribed by the United States
Supreme Court as to acceptance of guilty pleas, insofar as applicable, and (4) if court were satisfied that
defendant was making free and voluntary choice with adequate comprehension of the consequences, permitted
withdrawal of the plea. People v. Redmond (App. 2 Dist. 1971) 94 Cal.Rptr. 543, 16 Cal.App.3d 931. Criminal
Law  286.5(1); Mental Health  434

Trial court did not err in permitting defendant to withdraw his plea of not guilty by reason of insanity, where no
suggestion of present insanity was made by defendant, by his trial counsel, or by trial judge. People v. Reid
(App. 2 Dist. 1965) 43 Cal.Rptr. 379, 233 Cal.App.2d 163, certiorari denied 86 S.Ct. 579, 382 U.S. 995, 15
L.Ed.2d 482. Criminal Law  286.5(1)

Where defendant was convicted but was adjudged a sexual psychopath and was admitted to state hospital for
treatment, and defendant withdrew his plea of not guilty by reason of insanity when he was returned to trial
court after superintendent of state hospital advised court that defendant had not recovered from his sexual
psychopathy but that he would not be benefited by further treatment, disposition of case by denial of probation
and sentence to state prison without determination that defendant was restored to sanity was not error. People v.
Tipton (App. 1 Dist. 1949) 90 Cal.App.2d 103, 202 P.2d 330. Mental Health  466

Refusal of defendant's motion for leave to withdraw plea of guilty was reversible error where defendant had



been adjudged insane approximately one week after plea was entered and claimed to have been insane at time
of entry of plea, and record contained nothing to show that such claim was not well founded. People v.
Gallantier (App. 1 Dist. 1941) 47 Cal.App.2d 148, 117 P.2d 431. Criminal Law  274(6); Criminal Law

 1167(5)

15.5. Discretion of court

A trial court's decision whether or not to hold a competence hearing is entitled to deference, because the court
has the opportunity to observe the defendant during trial; the failure to declare a doubt and conduct a hearing
when there is substantial evidence of incompetence, however, requires reversal of the judgment of conviction.
People v. Lewis (2008) 75 Cal.Rptr.3d 588, 43 Cal.4th 415, 181 P.3d 947, rehearing denied, petition for
certiorari filed 2008 WL 4486922. Criminal Law  625(2); Criminal Law  625.10(3); Criminal Law

 1166(12)

The trial court's decision whether to order a competency hearing when there is less than substantial evidence of
a defendant's incompetence is given deference, because the court has the opportunity to observe the defendant
during trial.  old a competency hearing. People v. Kaplan (App. 4 Dist. 2007) 57 Cal.Rptr.3d 143, 149
Cal.App.4th 372, modified on denial of rehearing. Criminal Law  1148

When there is less than substantial evidence of a defendant's incompetence, the trial court still has discretion
whether to order a competency hearing. People v. Kaplan (App. 4 Dist. 2007) 57 Cal.Rptr.3d 143, 149
Cal.App.4th 372, modified on denial of rehearing. Criminal Law  625.10(3)

16. Duty of court

Incompetent defendant, that is, one who, because of a mental disorder or developmental disability, lacks an
understanding of the nature of the proceedings and is unable to assist his attorneys rationally in conducting the
defense, may not be subjected to trial, and a trial court faced at any point in a trial with a bona fide doubt based
upon substantial evidence whether a defendant is competent must conduct an adequate investigation into the
defendant's ability to proceed. People v. Rundle (2008) 74 Cal.Rptr.3d 454, 43 Cal.4th 76, 180 P.3d 224,
rehearing denied, as modified, petition for certiorari filed 2008 WL 2717755. Criminal Law  625.10(4);
Mental Health  432

Judge's statement that defendant was a "psychopath" did not indicate that the judge entertained or should have
entertained a doubt concerning defendant's competence to stand trial two years later; the term "psychopath"
commonly is used to describe individuals with antisocial personality disorder, defined as a pervasive pattern of
disregard for, and violation of, the rights of others. People v. Blair (2005) 31 Cal.Rptr.3d 485, 36 Cal.4th 686,
115 P.3d 1145, certiorari denied 126 S.Ct. 1881, 547 U.S. 1107, 164 L.Ed.2d 584. Criminal Law 
625.10(3)

Both the due process clause of the Fourteenth Amendment to the United States Constitution and state law
require a trial judge to suspend proceedings and conduct a competency hearing whenever the court is presented
with substantial evidence of defendant's incompetence, that is, evidence that raises a reasonable or bona fide
doubt concerning the defendant's competence to stand trial. People v. Blair (2005) 31 Cal.Rptr.3d 485, 36
Cal.4th 686, 115 P.3d 1145, certiorari denied 126 S.Ct. 1881, 547 U.S. 1107, 164 L.Ed.2d 584. Constitutional
Law  4783(2); Criminal Law  625.10(3)

To trigger a trial court's duty to conduct a competence hearing, a defendant must exhibit more than bizarre,
paranoid behavior, strange words, or a preexisting psychiatric condition that has little bearing on the question of
whether the defendant can assist defense counsel. People v. Ramos (2004) 21 Cal.Rptr.3d 575, 34 Cal.4th 494,
101 P.3d 478, rehearing denied, certiorari denied 126 S.Ct. 91, 546 U.S. 844, 163 L.Ed.2d 108. Criminal Law

 625.10(2.1)

Capital defendant's behavior did not trigger trial court's duty to conduct a competency hearing prior to accepting
his guilty plea to multiple murders and his admission to a multiple-murder special circumstance allegation, and
the inception of the penalty trial; although defendant's propensity for violence, hoarding of medication while



incarcerated for an alleged suicide attempt, history of psychiatric treatment, and stated desire to receive the
death penalty may have indicated that he had violent tendencies and even a death wish, such behavior did not
raise doubts concerning his capacity to assist in his defense and participate in proceedings. People v. Ramos
(2004) 21 Cal.Rptr.3d 575, 34 Cal.4th 494, 101 P.3d 478, rehearing denied, certiorari denied 126 S.Ct. 91, 546
U.S. 844, 163 L.Ed.2d 108. Criminal Law  273(2)

Evidence presented during penalty phase of capital prosecution that defendant was abused as child, leading to
his violent behavior, and psychiatric evidence that he suffered from paranoid personality disorder did not
trigger trial court's duty to conduct a competency hearing, where, although defendant suffered from mental
disorder, such disorder did not render him mentally incompetent to understand the proceedings or assist defense
counsel. People v. Ramos (2004) 21 Cal.Rptr.3d 575, 34 Cal.4th 494, 101 P.3d 478, rehearing denied, certiorari
denied 126 S.Ct. 91, 546 U.S. 844, 163 L.Ed.2d 108. Sentencing And Punishment  1791

Whether on motion of defendant or sua sponte, trial court is required to suspend criminal proceedings and hold
a hearing to determine competency whenever substantial evidence of incompetence is introduced. People v.
Hayes (1999) 91 Cal.Rptr.2d 211, 21 Cal.4th 1211, 989 P.2d 645, rehearing denied, as modified, certiorari
denied 121 S.Ct. 431, 531 U.S. 980, 148 L.Ed.2d 438, habeas corpus denied 2005 WL 2789222. Criminal Law

 625.10(2.1)

If defendant presents substantial evidence of his incompetence, due process requires that trial court conduct full
competency hearing; court's duty to conduct competency hearing arises when such evidence is presented at any
time "prior to judgment." People v. Jones (1991) 282 Cal.Rptr. 465, 53 Cal.3d 1115, 811 P.2d 757, rehearing
denied, certiorari denied 112 S.Ct. 1491, 503 U.S. 942, 117 L.Ed.2d 631. Constitutional Law  4783(2)

When competency hearing has already been held and defendant has been found competent to stand trial, trial
court need not suspend proceedings to conduct second competency hearing unless it is presented with
substantial change of circumstances or with new evidence casting serious doubt and validity of earlier finding.
People v. Jones (1991) 282 Cal.Rptr. 465, 53 Cal.3d 1115, 811 P.2d 757, rehearing denied, certiorari denied
112 S.Ct. 1491, 503 U.S. 942, 117 L.Ed.2d 631. Criminal Law  625.30

When defense counsel has presented substantial evidence that defendant is incompetent to stand trial, trial court
must declare doubt as to defendant's competence and suspend proceedings even if court's own observations lead
it to believe that defendant is competent. People v. Jones (1991) 282 Cal.Rptr. 465, 53 Cal.3d 1115, 811 P.2d
757, rehearing denied, certiorari denied 112 S.Ct. 1491, 503 U.S. 942, 117 L.Ed.2d 631. Criminal Law 
625.10(2.1)

In prosecution for murder and other offenses, even if psychiatrist's testimony, which was to effect that, due to
defendant's paranoid delusion focused on public defender's office, he was prevented from assisting public
defender in rational manner, was in conflict with evidence that defendant would not accept any attorney who
would not contest the identity issue, such testimony was substantial evidence of inability to assist public
defender for purposes of § 1368 requiring that competency hearing be held if doubt arises as to defendant's
mental competency; under such circumstances trial court committed reversible error in failing to either conduct
competency hearing or provide for substitution of counsel. People v. Stankewitz (1982) 184 Cal.Rptr. 611, 32
Cal.3d 80, 648 P.2d 578. Criminal Law  625.10(3); Criminal Law  1166(12)

In prosecution for robbery and forced oral copulation, there was not substantial evidence in the record of
defendant's mental incompetency requiring hearing on his competence, and trial court did not abuse its
discretion in not initiating proceeding to determine defendant's competence to stand trial. People v. Stiltner
(App. 3 Dist. 1982) 182 Cal.Rptr. 790, 132 Cal.App.3d 216. Criminal Law  625.10(2.1)

Report of psychiatrist, presented after conviction, which indicated that defendant was not then competent to
stand trial required that trial court initiate proceedings to determine defendant's competence; failure to do so
required reversal and, since it did not appear feasible to make a retrospective determination of defendant's
competency during trial, retrial would be required once defendant was found to be competent. People v. Tomas
(App. 2 Dist. 1977) 141 Cal.Rptr. 453, 74 Cal.App.3d 75. Criminal Law  1166.6; Criminal Law  1189;



Mental Health  434

To guide trial court's discretion determining whether sufficient progress is being made to justify continued
commitment pending trial of accused found to have been lacking in mental competence sufficient to stand trial,
trial court should consider, among other things, nature of offense charged, likely penalty or range of punishment
for offense and length of time accused has already been confined. In re Davis (1973) 106 Cal.Rptr. 178, 8
Cal.3d 798, 505 P.2d 1018, certiorari denied 94 S.Ct. 87, 414 U.S. 870, 38 L.Ed.2d 88. Mental Health 
436.1

16.5. Adequacy of counsel

Defense counsel, who had earlier testified in capital murder defendant's competency hearing, did not experience
actual or potential conflict of interest that required him to withdraw from representing defendant during penalty
trial and to testify on defendant's behalf; in mitigation case, counsel presented expert testimony on defendant's
deteriorating mental state, and there was no evidence counsel "pulled his punches" in failing to introduce other
evidence presented in competency hearing. People v. Dunkle (2005) 32 Cal.Rptr.3d 23, 36 Cal.4th 861, 116
P.3d 494, rehearing denied, certiorari denied 126 S.Ct. 1884, 547 U.S. 1100, 164 L.Ed.2d 571. Sentencing And
Punishment  1737

Conflict between defendant and counsel as to competency and failure to assign defendant second attorney to
assist him in opposing counsel at competency hearing did not invalidate finding that defendant was incompetent
to stand trial as there was no conflict affecting counsel's ability to advocate for defendant's best interests. People
v. Jernigan (App. 6 Dist. 2003) 1 Cal.Rptr.3d 511, 110 Cal.App.4th 131, review denied. Criminal Law 
1736; Criminal Law  1783; Criminal Law  1783; Criminal Law  1810

Whether or not the client objects, counsel must be allowed to do what counsel believes is best in determining
the client's competence to stand trial. People v. Jernigan (App. 6 Dist. 2003) 1 Cal.Rptr.3d 511, 110
Cal.App.4th 131, review denied. Attorney And Client  88

Defendant did not establish he was prejudiced, as element of ineffective assistance of counsel, by counsel's
allegedly deficient performance in failing to inform California state court of possibility that defendant was
incompetent to plead guilty; there was no evidence in the record that any of the mental illnesses with which
defendant was diagnosed could have rendered him unable to understand the nature of his trial or to assist
counsel in his defense. West v. Brown, C.A.9 (Cal.)2006, 197 Fed.Appx. 625, 2006 WL 2337193, Unreported,
certiorari denied 127 S.Ct. 1287, 167 L.Ed.2d 106. Criminal Law  1900

16.6. Request for determination, necessity of

Capital defendant was not entitled to determination of competency before making election of method of
execution prior to setting of execution date. People v. Dunkle (2005) 32 Cal.Rptr.3d 23, 36 Cal.4th 861, 116
P.3d 494, rehearing denied, certiorari denied 126 S.Ct. 1884, 547 U.S. 1100, 164 L.Ed.2d 571. Sentencing And
Punishment  1796

The right not to stand trial while incompetent is sufficiently important to merit protection even if the defendant
has failed to make a timely request for a competency determination. People v. Johnwell (App. 5 Dist. 2004) 18
Cal.Rptr.3d 286, 121 Cal.App.4th 1267. Criminal Law  625.10(4); Mental Health  432

17. Guardian ad litem

In a dependency proceeding, a juvenile court should appoint a guardian ad litem for a parent if the requirements
of either Probate Code statute on conservatorships of person or Penal Code statute on competence to stand trial
are satisfied. In re James F.(2008) 70 Cal.Rptr.3d 358, 42 Cal.4th 901, 174 P.3d 180, on remand 2008 WL
2358232, unpublished. Infants  205; Mental Health  488

Trial court determined that mother was able to understand dependency proceedings and cooperate with counsel,
and thus failure of juvenile court to appoint guardian ad litem for mother in proceeding to decide whether to



withdraw life-sustaining medical treatment from dependent juvenile was harmless error, where court had
significant opportunities to consider mother's competence and her ability to understand the proceedings, and
guardian was not required for proceeding that was not against mother. In re Christopher I.(App. 4 Dist. 2003)
131 Cal.Rptr.2d 122, 106 Cal.App.4th 533, modified on denial of rehearing, review denied. Mental Health 
517

A guardian ad litem may be appointed for a parent in a dependency proceeding if he or she is determined to be
incompetent. In re Christopher I.(App. 4 Dist. 2003) 131 Cal.Rptr.2d 122, 106 Cal.App.4th 533, modified on
denial of rehearing, review denied. Infants  205

In order for the court, in a dependency proceeding, to appoint a guardian ad litem when the parent or guardian
has not consented, the court must find by a preponderance of the evidence that the parent or guardian is
incompetent. In re Joann E.(App. 1 Dist. 2002) 128 Cal.Rptr.2d 189, 104 Cal.App.4th 347. Infants  175.1

Juvenile court was not required to suspend dependency proceedings until parent, who was represented by
guardian ad litem, became competent. In re Christina B.(App. 4 Dist. 1993) 23 Cal.Rptr.2d 918, 19 Cal.App.4th
1441. Infants  193; Mental Health  491

Appointment of guardian ad litem for parent was proper in child dependency proceeding since parent was
unable to differentiate dependency case from alleged conspiracy against her and record indicated parent's
inability to assist attorney. In re Christina B.(App. 4 Dist. 1993) 23 Cal.Rptr.2d 918, 19 Cal.App.4th 1441.
Infants  205; Mental Health  486

Probate standard for appointing guardian ad litem was inability to understand nature of proceeding and to
meaningfully participate, rather than standard for appointment of conservator, inability to provide for personal
needs. In re Christina B.(App. 4 Dist. 1993) 23 Cal.Rptr.2d 918, 19 Cal.App.4th 1441. Mental Health  486

17.5. Mental examination, right to counsel

Defendant does not have Sixth Amendment right to counsel at court-ordered mental examination on question of
competence to stand trial, in view of judicially declared rule of immunity that bars use of either defendant's
statements during such of examination or the fruits of such statements at trial on issue of guilt. Baqleh v.
Superior Court (App. 1 Dist. 2002) 122 Cal.Rptr.2d 673, 100 Cal.App.4th 478, review denied. Criminal Law

 1736

17.7. Mental examination, refusal to submit

If defendant refused to submit to mental examination by an expert retained by prosecution in connection with
competency hearing, after being ordered to do so in a discovery order complying with applicable provisions of
Civil Discovery Act, court would be authorized, on motion of prosecution, to impose issue and evidence
sanctions, including a disclosure to jury of defendant's refusal to comply with order. Baqleh v. Superior Court
(App. 1 Dist. 2002) 122 Cal.Rptr.2d 673, 100 Cal.App.4th 478, review denied. Mental Health  434

18. Hearing

Where subsequent to petitioner's conviction and imposition of death sentence, petitioner was adjudged insane,
and thereafter without judicial determination was certified as sane by state hospital superintendent and
petitioner's habeas corpus application was denied by California supreme court for lack of jurisdiction to review
administrative order of hospital superintendent and United States supreme court dismissed certiorari on theory
that mandamus was proper remedy and subsequently California supreme court ruled that mandamus was
appropriate remedy but subsequently § 3704 was enacted providing for trial on issue of sanity after a judicial
determination of insanity, therefore petitioner was not accorded due process on question of his sanity and was
entitled to a hearing under § 3704 and stay order would be issued. Application of Phyle, N.D.Cal.1951, 95
F.Supp. 555. Constitutional Law  4786; Habeas Corpus  538

If there is testimony from a qualified expert that, because of a mental disorder, a defendant truly lacks the



ability to cooperate with counsel, a competence hearing is required. People v. Lewis (2008) 75 Cal.Rptr.3d 588,
43 Cal.4th 415, 181 P.3d 947, rehearing denied, petition for certiorari filed 2008 WL 4486922. Criminal Law

 625.15

A capital defendant's preference for the death penalty does not invariably demonstrate incompetence so as to
warrant competency hearing. People v. Lewis (2008) 75 Cal.Rptr.3d 588, 43 Cal.4th 415, 181 P.3d 947,
rehearing denied, petition for certiorari filed 2008 WL 4486922. Criminal Law  625.10(3)

Defendant was not entitled to a competency hearing based on his actions and statements during the penalty
retrial in capital homicide prosecution; defendant was diagnosed as having bipolar disorder, and although he
apparently viewed religious and moral questions as most salient during the penalty proceedings, nothing in the
record suggested that he lacked a rational understanding of the roles of the judge, prosecutor, defense counsel,
or jury, or the purpose of the proceedings. People v. Halvorsen (2007) 64 Cal.Rptr.3d 721, 42 Cal.4th 379, 165
P.3d 512. Sentencing And Punishment  1794

A hearing was not required to determine whether defendant was competent to stand trial in guilt phase of capital
homicide prosecution, inasmuch as there was no substantial evidence of incompetency; although a psychiatrist
testified that defendant suffered from bipolar disorder and was psychotic at the time of the offense and
continuing until the time of trial, the psychiatrist believed that defendant was competent to stand trial despite
his illness, and the record otherwise failed to show that defendant lacked an understanding of the nature of the
proceedings or the ability to assist in his defense. People v. Halvorsen (2007) 64 Cal.Rptr.3d 721, 42 Cal.4th
379, 165 P.3d 512. Criminal Law  625.15

Failure to declare a doubt concerning the defendant's competence and to conduct a competency hearing when
there is substantial evidence of incompetence requires reversal of the judgment. People v. Halvorsen (2007) 64
Cal.Rptr.3d 721, 42 Cal.4th 379, 165 P.3d 512. Criminal Law  625.10(3)

Allowing prosecutor's references to potential death penalty during jury voir dire for capital murder defendant's
competency hearing was not abuse of discretion; penalty was relevant to defendant's understanding of potential
outcome of proceedings and his possible motivation to delay them, and in any event defendant suffered no
undue prejudice. People v. Dunkle (2005) 32 Cal.Rptr.3d 23, 36 Cal.4th 861, 116 P.3d 494, rehearing denied,
certiorari denied 126 S.Ct. 1884, 547 U.S. 1100, 164 L.Ed.2d 571. Jury  131(13)

Failure to declare a doubt and to conduct a competency hearing when there is substantial evidence of
defendant's incompetence to stand trial requires reversal of the conviction. People v. Blair (2005) 31
Cal.Rptr.3d 485, 36 Cal.4th 686, 115 P.3d 1145, certiorari denied 126 S.Ct. 1881, 547 U.S. 1107, 164 L.Ed.2d
584. Criminal Law  1166(12)

If a defendant presents substantial evidence of his lack of competence and is unable to assist counsel in the
conduct of a defense in a rational matter during the legal proceedings, the court must stop the proceedings and
order a hearing on the competence issue; in this context, substantial evidence means evidence that raises a
reasonable doubt about the defendant's ability to stand trial. People v. Ramos (2004) 21 Cal.Rptr.3d 575, 34
Cal.4th 494, 101 P.3d 478, rehearing denied, certiorari denied 126 S.Ct. 91, 546 U.S. 844, 163 L.Ed.2d 108.
Criminal Law  625.10(3)

The erroneous pretrial denial of a competency hearing cannot be cured by a retrospective determination of
defendant's mental competence during trial. People v. Johnwell (App. 5 Dist. 2004) 18 Cal.Rptr.3d 286, 121
Cal.App.4th 1267. Criminal Law  1166(12)

Although it arises in the context of a criminal trial, a competency hearing is a special proceeding, governed
generally by the rules applicable to civil proceedings. Baqleh v. Superior Court (App. 1 Dist. 2002) 122
Cal.Rptr.2d 673, 100 Cal.App.4th 478, review denied. Criminal Law  623.1

Civil nature of a trial on the issue of competency vests the trial court with authority to utilize appropriate rules
set forth in the Code of Civil Procedure, even though the underlying issue relates to the commission of a
criminal offense. Baqleh v. Superior Court (App. 1 Dist. 2002) 122 Cal.Rptr.2d 673, 100 Cal.App.4th 478,



review denied. Criminal Law  623.1

Provisions of Civil Discovery Act relating to scope of permissible discovery and setting forth procedure by
which party may obtain discovery by way of a mental examination apply to competency hearings in a criminal
prosecution, subject to certain constitutionally mandated use limitations. Baqleh v. Superior Court (App. 1 Dist.
2002) 122 Cal.Rptr.2d 673, 100 Cal.App.4th 478, review denied. Mental Health  434

Order granting prosecution's request in murder prosecution that defendant be examined in connection with
competency hearing by an expert retained by prosecution violated applicable provisions of Civil Discovery Act
to the extent that it permitted unspecified individuals to examine petitioner at times and places of their choosing
with respect to matters that might be unrelated to his competence to stand trial. Baqleh v. Superior Court (App.
1 Dist. 2002) 122 Cal.Rptr.2d 673, 100 Cal.App.4th 478, review denied. Mental Health  434

Order entered in murder prosecution, that examinations of defendant in connection with competency hearing by
expert retained by prosecution be videotaped, violated applicable provision of Civil Discovery Act allowing
mental examinations to be recorded only by means of audio tape. Baqleh v. Superior Court (App. 1 Dist. 2002)
122 Cal.Rptr.2d 673, 100 Cal.App.4th 478, review denied. Mental Health  434

Trial court had statutory authority in murder prosecution to order defendant, in connection with competency
hearing, to submit to a mental examination by an expert designated by the prosecution, but any such order was
governed by provisions of Civil Discovery Act relating to mental examinations. Baqleh v. Superior Court (App.
1 Dist. 2002) 122 Cal.Rptr.2d 673, 100 Cal.App.4th 478, review denied. Mental Health  434

Evidence of incompetence is substantial, requiring a competency hearing, if it raises a reasonable doubt about
the defendant's competence to stand trial. People v. Lawley (2002) 115 Cal.Rptr.2d 614, 27 Cal.4th 102, 38
P.3d 461, rehearing denied, certiorari denied 123 S.Ct. 671, 537 U.S. 1073, 154 L.Ed.2d 567. Criminal Law

 625.10(2.1)

Evidence during guilt and penalty phases of defendant's trial was insufficient to require trial court to conduct a
second hearing on defendant's competency, where instances of defendant's alleged incompetence appeared
either to manifest same arguably delusional beliefs, or to reflect ineptitude frequently exhibited by
self-represented defendants, even if defendant's speech and demeanor during his closing argument moved
prosecutor to request that defendant be examined for signs of being under influence of controlled substances.
People v. Lawley (2002) 115 Cal.Rptr.2d 614, 27 Cal.4th 102, 38 P.3d 461, rehearing denied, certiorari denied
123 S.Ct. 671, 537 U.S. 1073, 154 L.Ed.2d 567. Criminal Law  625(3)

When a competency hearing has already been held and defendant has been found competent to stand trial, a trial
court need not suspend proceedings to conduct a second competency hearing unless it is presented with a
substantial change of circumstances or with new evidence casting a serious doubt on the validity of that finding,
but the court may appropriately take into account its own observations in determining whether the defendant's
mental state has significantly changed during the course of trial. People v. Lawley (2002) 115 Cal.Rptr.2d 614,
27 Cal.4th 102, 38 P.3d 461, rehearing denied, certiorari denied 123 S.Ct. 671, 537 U.S. 1073, 154 L.Ed.2d
567. Criminal Law  625(3)

Neither defendant's anger with jury that convicted him of capital murder and frustration over his predicament in
facing penalty phase of trial, nor defense counsel's concern that defendant would possibly have an outburst that
would prejudice him in front of jury, amounted to a change in circumstances warranting a second competency
determination, nor did it otherwise comprise substantial evidence of defendant's mental incompetence to
proceed to penalty phase. People v. Frye (1998) 77 Cal.Rptr.2d 25, 18 Cal.4th 894, 959 P.2d 183, rehearing
denied, as modified, certiorari denied 119 S.Ct. 1262, 526 U.S. 1023, 143 L.Ed.2d 358. Sentencing And
Punishment  256

When a competency hearing has already occurred and the defendant has been adjudged competent to proceed, a
trial court must conduct a second competency hearing only if there is a substantial change in circumstances or
new evidence casting serious doubt on the validity of the competency verdict. People v. Frye (1998) 77



Cal.Rptr.2d 25, 18 Cal.4th 894, 959 P.2d 183, rehearing denied, as modified, certiorari denied 119 S.Ct. 1262,
526 U.S. 1023, 143 L.Ed.2d 358. Criminal Law  625(3)

Trial court, which found capital murder defendant competent to stand trial, was not required on its own
initiative to conduct second competency hearing after defendant made comments prior to jury selection about
his having large amounts of money and being born in Spain, statements to probation officer to the effect that he
was a god, that president and governor were conspiring against him, and that conspirators would be beheaded,
and statements after trial about attorneys and other trial participants being previously involved in his life, court's
loss of its budget, and himself being victim of entrapment; "bizarre" statements, standing alone were
insufficient to overcome court's evaluation that there had been no change in circumstances since prior
competency hearing. People v. Marshall (1997) 61 Cal.Rptr.2d 84, 15 Cal.4th 1, 931 P.2d 262, rehearing
denied. Criminal Law  625.10(2.1)

Trial court is not under duty to order hearing on a defendant's mental incompetence to stand trial in the absence
of a request unless it has been presented with substantial evidence of mental incompetence, which is evidence
that raises a reasonable doubt on the issue. People v. Alvarez (1996) 58 Cal.Rptr.2d 385, 14 Cal.4th 155, 926
P.2d 365, rehearing denied, certiorari denied 118 S.Ct. 94, 522 U.S. 829, 139 L.Ed.2d 50. Criminal Law 
625.10(3); Criminal Law  625.10(4)

Court was not required to order hearing on defendant's mental competency on its own motion where defendant
did not display any mental disorder or developmental disability of any kind and did not reveal any inability to
understand the proceedings or to give his assistance to defense counsel, although he was sometimes unwilling
to participate because of anger and other emotions. People v. Alvarez (1996) 58 Cal.Rptr.2d 385, 14 Cal.4th
155, 926 P.2d 365, rehearing denied, certiorari denied 118 S.Ct. 94, 522 U.S. 829, 139 L.Ed.2d 50. Criminal
Law  625.10(4)

When accused presents substantial evidence of incompetence, due process requires that trial court conduct full
competency hearing; evidence is "substantial" if it raises reasonable doubt about defendant's competence to
stand trial. People v. Danielson (1992) 13 Cal.Rptr.2d 1, 3 Cal.4th 691, 838 P.2d 729, modified on denial of
rehearing, certiorari denied 113 S.Ct. 3010, 509 U.S. 910, 125 L.Ed.2d 701. Constitutional Law  4783(2)

There was no need to conduct second competency hearing in capital prosecution, and defense counsel was not
obligated to request one, absent change of circumstances; cited testimony gave no reason to doubt continuing
validity of unanimous expert opinions that defendant was competent to stand trial and court finding that
specifically addressed subject. People v. Kelly (1992) 3 Cal.Rptr.2d 677, 1 Cal.4th 495, 822 P.2d 385, rehearing
denied, certiorari denied 113 S.Ct. 232, 506 U.S. 881, 121 L.Ed.2d 168. Criminal Law  625(3)

Trial court did not err when it refused to conduct second competency hearing prior to denial of defendant's
motion for modification of death verdict, but before it pronounced judgment, when defense counsel indicated
that for substantial period of time defendant had been unable to assist in preparation of his defense and that
psychiatrist was present and would so testify; counsel made inadequate showing that defendant's mental
condition had worsened, failed to give explicit description of testimony that expert could offer and offered no
facts in support of claim of defendant's inability to cooperate; counsel made no effort to explain how expert
would show change in circumstances or how she would explain previous finding of competence. People v.
Jones (1991) 282 Cal.Rptr. 465, 53 Cal.3d 1115, 811 P.2d 757, rehearing denied, certiorari denied 112 S.Ct.
1491, 503 U.S. 942, 117 L.Ed.2d 631. Sentencing And Punishment  1794

When competency hearing has already been held, trial court may appropriately take its personal observations of
defendant into account in determining whether there has been some significant change in defendant's mental
state in deciding whether to suspend proceedings and conduct hearing at defendant's request on his competency
to proceed, particularly where defendant has actively participated in trial. People v. Jones (1991) 282 Cal.Rptr.
465, 53 Cal.3d 1115, 811 P.2d 757, rehearing denied, certiorari denied 112 S.Ct. 1491, 503 U.S. 942, 117
L.Ed.2d 631. Criminal Law  625.30

Even if request of defendant's counsel for examination of defendant as to mental condition at time of sentencing



could be interpreted as a motion under § 1368 for trial of question of insanity, failure to order hearing was not
error where there was nothing before trial court to indicate that defendant was insane during trial or at time of
judgment since certification of defendant's sanity had been received shortly before trial, and doctors testifying
at trial had not discussed his mental condition at time of trial, and defendant had manifested no symptoms
during trial raising doubt of his then sanity. People v. Rodriguez (App. 2 Dist. 1969) 76 Cal.Rptr. 818, 272
Cal.App.2d 80. Sentencing And Punishment  268

More than mere bizarre actions or statements of defendant, statements of defendant's counsel that defendant is
incapable of cooperating in his defense, psychiatric testimony that defendant is immature, dangerous,
psychopathic or homicidal, or such psychiatric diagnosis with little reference to defendant's ability to assist in
his own defense is necessary to raise a doubt entitling defendant to hearing on "present" sanity. People v.
Bryant (App. 2 Dist. 1968) 71 Cal.Rptr. 117, 264 Cal.App.2d 901. Criminal Law  625.10(2.1)

No request is necessary for hearing on issue of present sanity. People v. Westbrook (1964) 41 Cal.Rptr. 809, 62
Cal.2d 197, 397 P.2d 545. Criminal Law  625.10(4)

18.5. Hearing, self-incrimination

Capital murder defendant who voluntarily testified at his competency hearing was not entitled to immunity
precluding prosecution from using any of defendant's testimony in future trial of his guilt. People v. Dunkle
(2005) 32 Cal.Rptr.3d 23, 36 Cal.4th 861, 116 P.3d 494, rehearing denied, certiorari denied 126 S.Ct. 1884, 547
U.S. 1100, 164 L.Ed.2d 571. Criminal Law  42.4

Neither the statements of the defendant to the psychiatrists appointed for a competency evaluation nor the fruits
of such statements may be used in trial of the issue of the defendant's guilt, under either the plea of not guilty or
that of not guilty by reason of insanity. Baqleh v. Superior Court (App. 1 Dist. 2002) 122 Cal.Rptr.2d 673, 100
Cal.App.4th 478, review denied. Criminal Law  412(4)

Miranda warnings need not be given an accused ordered to submit to a competency examination because the
use and derivative use immunity, under judicially declared rule barring use at trial on issue of guilt of
statements made by defendant to experts appointed for a competency evaluation, is fully effective to secure
privilege against compelled self-incrimination. Baqleh v. Superior Court (App. 1 Dist. 2002) 122 Cal.Rptr.2d
673, 100 Cal.App.4th 478, review denied. Criminal Law  412.2(3)

18.7. References to demeanor

Although a court may not rely solely on its observations of a defendant in the courtroom if there is substantial
evidence of the defendant's incompetence, the court's observations and objective opinion do become important
when no substantial evidence exists that the defendant is less than competent to plead guilty or stand trial.
People v. Ramos (2004) 21 Cal.Rptr.3d 575, 34 Cal.4th 494, 101 P.3d 478, rehearing denied, certiorari denied
126 S.Ct. 91, 546 U.S. 844, 163 L.Ed.2d 108. Mental Health  432

When a defendant has not presented substantial evidence to indicate he was incompetent, and the court's
declaration of a doubt as to his competency is therefore discretionary, the court's brief reference to the
defendant's demeanor is not error. People v. Ramos (2004) 21 Cal.Rptr.3d 575, 34 Cal.4th 494, 101 P.3d 478,
rehearing denied, certiorari denied 126 S.Ct. 91, 546 U.S. 844, 163 L.Ed.2d 108. Criminal Law  655(1)

19. Presumptions and burden of proof

The defendant has the burden of proving his or her incompetence by a preponderance of the evidence. People v.
Kaplan (App. 4 Dist. 2007) 57 Cal.Rptr.3d 143, 149 Cal.App.4th 372, modified on denial of rehearing. Criminal
Law  625.15

The prosecution may have the burden of establishing a valid waiver of a fundamental right, but a defendant is
presumed competent unless it is proved by a preponderance of the evidence that the defendant is mentally
incompetent. People v. Smith (App. 5 Dist. 2003) 1 Cal.Rptr.3d 779, 110 Cal.App.4th 492, review denied,



certiorari denied 124 S.Ct. 1672, 541 U.S. 944, 158 L.Ed.2d 369, habeas corpus dismissed 2006 WL 2943094.
Criminal Law  625.15

A defendant is presumed competent unless the contrary is proven by a preponderance of the evidence. People v.
Lawley (2002) 115 Cal.Rptr.2d 614, 27 Cal.4th 102, 38 P.3d 461, rehearing denied, certiorari denied 123 S.Ct.
671, 537 U.S. 1073, 154 L.Ed.2d 567. Criminal Law  625.15

Issue of whether trial court erred in presuming defendant's competence to assert attorney-client privilege over
objection of counsel at competency hearing was not preserved for appeal, where no unequivocal objection to
application of privilege was made at hearing, and defense counsel told court that he had no choice but to respect
defendant's decision after consulting with defendant. People v. Mickle (1991) 284 Cal.Rptr. 511, 54 Cal.3d 140,
814 P.2d 290, rehearing denied, certiorari denied 112 S.Ct. 1679, 503 U.S. 988, 118 L.Ed.2d 396. Criminal Law

 1035(2)

Presuming that defendant was competent to assert attorney-client privilege over objection of counsel at
competency hearing was not error, where trial court ordered competency hearing in overabundance of caution,
no evidence of incompetence was introduced during hearing, and defendant's statements to court about
attorney-client privilege were coherent and precise. People v. Mickle (1991) 284 Cal.Rptr. 511, 54 Cal.3d 140,
814 P.2d 290, rehearing denied, certiorari denied 112 S.Ct. 1679, 503 U.S. 988, 118 L.Ed.2d 396. Criminal Law

 625.15

There was a presumption that defendant charged with violations of the Vehicle Code was sane until he was
adjudged to be a mentally ill person. Bean v. Los Angeles County (App. 2 Dist. 1967) 60 Cal.Rptr. 804, 252
Cal.App.2d 754. Criminal Law  311

A defendant who would vacate a conviction through coram nobis proceedings, or who would delay execution of
death sentence for judicial review of sanity after delivery to prison warden, bears burden of procedure and
proof. Williams v. Duffy (1948) 32 Cal.2d 578, 197 P.2d 341, certiorari denied 69 S.Ct. 57, 335 U.S. 840, 93
L.Ed. 391. Criminal Law  1613; Sentencing And Punishment  1795

Person charged with crime is presumed sane until contrary is established by preponderance of evidence. People
v. Chamberlain (1936) 7 Cal.2d 257, 60 P.2d 299. Criminal Law  311

In proceeding under § 1191, and this chapter to determine defendant's sanity after verdict of guilty, but before
judgment, defense had burden of showing that defendant's mind was in such condition that he did not rightly
comprehend his own condition with reference to the proceedings against him, and that he was then unable to
present in a rational manner any defense. People v. Lawson (1918) 178 Cal. 722, 174 P. 885. Sentencing And
Punishment  264(3)

20. Evidence

Evidence of a defendant's incompetence may emanate from several sources, including the defendant's
demeanor, irrational behavior, and prior mental evaluations. People v. Kaplan (App. 4 Dist. 2007) 57
Cal.Rptr.3d 143, 149 Cal.App.4th 372, modified on denial of rehearing. Criminal Law  625.10(2.1)

Substantial evidence of a defendant's incompetence is sufficient to require a full competency hearing even if the
evidence is in conflict. People v. Kaplan (App. 4 Dist. 2007) 57 Cal.Rptr.3d 143, 149 Cal.App.4th 372,
modified on denial of rehearing. Criminal Law  625.10(3)

The circumstance that the murder defendant committed was irrational did not raise a reasonable doubt as to
defendant's competence to stand trial; the same could be said of many murders. People v. Blair (2005) 31
Cal.Rptr.3d 485, 36 Cal.4th 686, 115 P.3d 1145, certiorari denied 126 S.Ct. 1881, 547 U.S. 1107, 164 L.Ed.2d
584. Criminal Law  625.10(3)

Self-represented defendant's technical legal knowledge was irrelevant to a competency to stand trial inquiry.
People v. Blair (2005) 31 Cal.Rptr.3d 485, 36 Cal.4th 686, 115 P.3d 1145, certiorari denied 126 S.Ct. 1881, 547



U.S. 1107, 164 L.Ed.2d 584. Criminal Law  625.15

The circumstance that defendant had been found insane in a criminal proceeding and had been confined to a
mental hospital for an unspecified period approximately 15 years prior to his present trial, without more, was
insufficient to compel a doubt whether defendant had the mental capacity to understand the proceedings against
him in the current prosecution. People v. Blair (2005) 31 Cal.Rptr.3d 485, 36 Cal.4th 686, 115 P.3d 1145,
certiorari denied 126 S.Ct. 1881, 547 U.S. 1107, 164 L.Ed.2d 584. Criminal Law  625.10(3)

A history of serious mental illness does not necessarily constitute substantial evidence of a defendant's
incompetence to stand trial that would require a court to declare a doubt concerning a defendant's competence
and to conduct a hearing on that issue. People v. Blair (2005) 31 Cal.Rptr.3d 485, 36 Cal.4th 686, 115 P.3d
1145, certiorari denied 126 S.Ct. 1881, 547 U.S. 1107, 164 L.Ed.2d 584. Criminal Law  625.10(3)

General opinion of defendant's advisory attorney that defendant might be incompetent to stand trial, although
relevant, did not compel the court to declare a doubt or to order a competency hearing. People v. Blair (2005)
31 Cal.Rptr.3d 485, 36 Cal.4th 686, 115 P.3d 1145, certiorari denied 126 S.Ct. 1881, 547 U.S. 1107, 164
L.Ed.2d 584. Criminal Law  625.10(3)

The substantiality of the evidence of a defendant's mental incompetence, which would trigger the trial court's
duty to conduct a hearing on the competence issue, is determined when the competence issue arises at any point
in the proceedings. People v. Ramos (2004) 21 Cal.Rptr.3d 575, 34 Cal.4th 494, 101 P.3d 478, rehearing
denied, certiorari denied 126 S.Ct. 91, 546 U.S. 844, 163 L.Ed.2d 108. Criminal Law  625.10(3)

A capital defendant's preference for the death penalty and overall death wish does not alone amount to
substantial evidence of incompetence or evidence requiring the court to order an independent psychiatric
evaluation. People v. Ramos (2004) 21 Cal.Rptr.3d 575, 34 Cal.4th 494, 101 P.3d 478, rehearing denied,
certiorari denied 126 S.Ct. 91, 546 U.S. 844, 163 L.Ed.2d 108. Mental Health  434

Although a court may not rely solely on its observations of a defendant in the courtroom if there is substantial
evidence of the defendant's incompetence, the court's observations and objective opinion do become important
when no substantial evidence exists that the defendant is less than competent to plead guilty or stand trial.
People v. Ramos (2004) 21 Cal.Rptr.3d 575, 34 Cal.4th 494, 101 P.3d 478, rehearing denied, certiorari denied
126 S.Ct. 91, 546 U.S. 844, 163 L.Ed.2d 108. Mental Health  432

Testimony at sanity phase of capital murder prosecution by psychiatrist who had examined defendant years
earlier to determine parole eligibility, that it appeared from seeing defendant across the courtroom that he was
out of touch with reality, was suffering from chronic undifferentiated schizophrenia, and appeared to be
hallucinating, was not substantial evidence of incompetence so as to necessitate a competency hearing. People
v. Weaver (2001) 111 Cal.Rptr.2d 2, 26 Cal.4th 876, 29 P.3d 103, certiorari denied 122 S.Ct. 1920, 535 U.S.
1058, 152 L.Ed.2d 828. Sentencing And Punishment  1794

Guardian ad litem should be appointed for a parent in child dependency proceeding if trial court finds, by a
preponderance of the evidence, that the requirements of either the statute governing appointment of a
conservator or statute relating to mentally incompetent criminal defendants are met. In re Sara D.(App. 5 Dist.
2001) 104 Cal.Rptr.2d 909, 87 Cal.App.4th 661. Infants  205

Appointment of guardian ad litem for mother was based on insufficient evidence in dependency proceeding
arising from her alleged neglect of child; trial court relied on conclusionary statements of mother's counsel
without determining the factual basis or foundation for counsel's conclusions, and evidence in social studies
prepared by county agency that mother had psychological problems did not support conclusion that mother did
not understand proceedings or was unable to assist counsel. In re Sara D.(App. 5 Dist. 2001) 104 Cal.Rptr.2d
909, 87 Cal.App.4th 661. Infants  205

"Substantial evidence" of defendant's incompetence to stand trial, introduction of which requires trial court to
suspend proceedings and hold hearing to determine competency, is evidence that raises a reasonable doubt
about the defendant's competence to stand trial. People v. Hayes (1999) 91 Cal.Rptr.2d 211, 21 Cal.4th 1211,



989 P.2d 645, rehearing denied, as modified, certiorari denied 121 S.Ct. 431, 531 U.S. 980, 148 L.Ed.2d 438,
habeas corpus denied 2005 WL 2789222. Criminal Law  625.10(3)

Evidence regarding past events that does no more than form the basis for speculation regarding possible current
incompetence of defendant is not sufficient to provide substantial evidence of incompetence, as will require
hearing to determine defendant's competence to stand trial. People v. Hayes (1999) 91 Cal.Rptr.2d 211, 21
Cal.4th 1211, 989 P.2d 645, rehearing denied, as modified, certiorari denied 121 S.Ct. 431, 531 U.S. 980, 148
L.Ed.2d 438, habeas corpus denied 2005 WL 2789222. Criminal Law  625.10(2.1)

Evidence did not establish reasonable doubt as to capital murder defendant's competence to stand trial, and thus,
trial court was not required to suspend proceedings and hold competency hearing, even though evidence was
presented regarding numerous past acts which allegedly established doubts about defendant's mental state;
nothing suggested that, at any time during proceedings, defendant was unable to understand nature of
proceedings or assist counsel, defense counsel never expressed doubt as to defendant's competence, and
defendant persuaded trial court to permit him to act as cocounsel during penalty phase. People v. Hayes (1999)
91 Cal.Rptr.2d 211, 21 Cal.4th 1211, 989 P.2d 645, rehearing denied, as modified, certiorari denied 121 S.Ct.
431, 531 U.S. 980, 148 L.Ed.2d 438, habeas corpus denied 2005 WL 2789222. Criminal Law  625.10(3)

Substantial evidence supported jury's verdict that capital murder defendant was competent to proceed to
sentencing phase; even though defendant's trial counsel testified regarding his inability to assist counsel in his
penalty phase defense, two of three court-appointed experts, who testified at competency hearing, found
defendant competent and presented clinical evaluations contrary to counsels' lay conclusions. People v. Frye
(1998) 77 Cal.Rptr.2d 25, 18 Cal.4th 894, 959 P.2d 183, rehearing denied, as modified, certiorari denied 119
S.Ct. 1262, 526 U.S. 1023, 143 L.Ed.2d 358. Criminal Law  625.15

Jury could find capital murder defendant competent to stand trial, even though both expert medical witnesses
testified that he was incompetent; jury was not bound to accept expert testimony, both experts left open
possibility that defendant was faking, and there was lay testimony of guards and others observing defendant that
he was generally lucid. People v. Marshall (1997) 61 Cal.Rptr.2d 84, 15 Cal.4th 1, 931 P.2d 262, rehearing
denied. Criminal Law  625.15

Finding that defendant was competent to stand trial was supported by alienists' reports which, though limited by
defendant's refusal to participate, found that defendant was aware of nature of proceedings and was able to
assist defense counsel, based on report made in connection with prior mental evaluation of defendant,
conversation with defendant's stepmother, and fact that defendant's responses and conduct during examinations
appeared rational and well thought out. People v. Hightower (App. 1 Dist. 1996) 49 Cal.Rptr.2d 40, 41
Cal.App.4th 1108, review denied. Criminal Law  625.15

Evidence that defendant suffered from migraine headaches and had possible epileptic seizure when he was two
or three years old, together with statements of two defense psychiatrists, was insufficient to require competency
hearing in capital murder prosecution; defendant's history did not suggest mental disorder or developmental
disability, testimony of one psychiatrist that defendant suffered from "drug dementia" was not based on
examination of defendant or testimony regarding type or quality of drugs involved, and testimony of second
psychiatrist that defendant had brain damage was inconclusive. People v. Rodrigues (1994) 36 Cal.Rptr.2d 235,
8 Cal.4th 1060, 885 P.2d 1, modified on denial of rehearing, certiorari denied 116 S.Ct. 147, 516 U.S. 851, 133
L.Ed.2d 93. Criminal Law  625.10(2.1)

Testimony by expert on death penalty law concerning cooperation needed between capital defendant and
counsel and varieties of evidence admissible in penalty phase was inadmissible at competency hearing to
undermine prosecution's mental evidence, where both psychiatrists who testified on behalf of prosecution made
it clear that concerns expert might have discussed did not affect their assessment of defendant's mental capacity
to stand trial, and expert would not have described particular facts or complexities of defendant's case. People v.
Mickle (1991) 284 Cal.Rptr. 511, 54 Cal.3d 140, 814 P.2d 290, rehearing denied, certiorari denied 112 S.Ct.
1679, 503 U.S. 988, 118 L.Ed.2d 396. Criminal Law  476.6



Evidence of defendant's intelligence, adeptness at fooling people, and his expressed motive to be found
incompetent was sufficient to support finding that defendant was competent to stand trial. People v. Kurbegovic
(App. 2 Dist. 1982) 188 Cal.Rptr. 268, 138 Cal.App.3d 731. Criminal Law  625.15

A finding of diminished capacity or of insanity is a conclusion drawn from evidence of a defendant's mental
condition; same evidence of mental condition is admissible under either defense. Estates of Ladd (App. 1 Dist.
1979) 153 Cal.Rptr. 888, 91 Cal.App.3d 219. Mental Health  10.1

If evidence of a defendant's mental illness indicates that defendant lacked specific intent required to commit
charged crime, such evidence is admissible at guilt phase of trial notwithstanding that it may also be probative
of insanity; rejecting dictum to the contrary in People v. Wells. People v. Wetmore (1978) 149 Cal.Rptr. 265,
22 Cal.3d 318, 583 P.2d 1308. Criminal Law  354

In prosecution for grand theft, trial court did not err in admitting testimony of psychiatrist who had been
appointed to determine defendant's present sanity to stand trial, which testimony included allusions to
"proceedings" against defendant in other counties, in view of fact that the allusion to other proceedings was
made solely for the purpose of explaining psychiatrist's conclusions about defendant's mental and physical
capacity that defendant himself had placed in issue, and in view of fact that court properly instructed jury that
such matters were accusations that could not be considered as evidence of guilt. People v. Mazoros (App. 1
Dist. 1977) 142 Cal.Rptr. 599, 76 Cal.App.3d 32. Criminal Law  369.2(6)

In prosecution for grand theft, trial court did not err in permitting psychiatrist, who was appointed to determine
defendant's present sanity to stand trial, to testify during prosecution's rebuttal case, in view of fact that
defendant expressly placed his physical and psychiatric condition in issue and thereby waived any privilege in
connection with court-appointed psychiatrist's examination, and in view of fact that trial court properly
instructed jury that psychiatrist's testimony as to defendant's incriminating statements could not be considered
as evidence of truth of facts disclosed by defendant's statements. People v. Mazoros (App. 1 Dist. 1977) 142
Cal.Rptr. 599, 76 Cal.App.3d 32. Criminal Law  673(2); Criminal Law  683(1)

Psychiatrist who was appointed by court to determine defendant's present sanity to stand trial had the right to
look at all relevant data, including reports of other offenses committed by defendant and police reports in order
to make a medically acceptable diagnosis of defendant's psychiatric condition, and prosecution could properly
question him as to the basis for his diagnosis. People v. Mazoros (App. 1 Dist. 1977) 142 Cal.Rptr. 599, 76
Cal.App.3d 32. Criminal Law  486(6)

Evidence as to a defendant's acts, conduct, declarations and appearance, both before and after the time of
offenses as well as at particular time as to which the issue of defendant's sanity has been raised, may be
admitted to aid trier of fact in determining issue presented by a plea of insanity. People v. Dennis (App. 4 Dist.
1960) 2 Cal.Rptr. 393, 177 Cal.App.2d 655. Criminal Law  354

In prosecution for escape from state prison, trial court did not commit error in finding defendant sane. People v.
Sharp (App. 1959) 174 Cal.App.2d 520, 344 P.2d 796. Criminal Law  981(1)

Evidence sustained determination upon petition for writ of mandate that prisoner under death sentence was sane
and that no good reason to believe that prisoner had become insane existed which would require judicial inquiry
into sanity. Williams v. Duffy (1948) 32 Cal.2d 578, 197 P.2d 341, certiorari denied 69 S.Ct. 57, 335 U.S. 840,
93 L.Ed. 391. Mandamus  168(4)

Mere conflict of evidence as to accused's sanity was insufficient to show that trial court abused discretion in
denying motion to suspend judgment and try accused on issue of then insanity. People v. Carskaddon (App.
1932) 123 Cal.App. 177, 11 P.2d 38. Criminal Law  981(2)

Evidence was insufficient as matter of law to create doubt as to sanity, and refusal to submit question to jury
was not abuse of discretion. People v. Croce (1929) 208 Cal. 123, 280 P. 526. Homicide  1351

Most satisfactory evidence is required to show waiver of defendant's right to trial as to his sanity, which had



been ordered under § 1368. People v. Grace (App. 2 Dist. 1926) 77 Cal.App. 752, 247 P. 585. Criminal Law
 623

Defendant was allowed sufficient opportunity to procure evidence as to his mental condition in proceeding
under § 1191 and this section for determination of question of sanity after verdict of guilty, but before
judgment. People v. Lawson (1918) 178 Cal. 722, 174 P. 885. Sentencing And Punishment  269

20.1. Admissibility of evidence

In competency hearing for capital murder defendant, evidence of nature and function of state hospital, and
whether defendant would "get competent" and be subject to future prosecution should the jury find him
currently incompetent, was inadmissible as irrelevant to matters within jury's function of determining
competency. People v. Dunkle (2005) 32 Cal.Rptr.3d 23, 36 Cal.4th 861, 116 P.3d 494, rehearing denied,
certiorari denied 126 S.Ct. 1884, 547 U.S. 1100, 164 L.Ed.2d 571. Criminal Law  625.15

Evidence of facts of charged homicides was admissible in competency hearing of capital murder defendant to
convey to jurors essence of case against which defendant would be required to defend himself and to illuminate
defendant's failure to discuss offenses with mental health professionals. People v. Dunkle (2005) 32 Cal.Rptr.3d
23, 36 Cal.4th 861, 116 P.3d 494, rehearing denied, certiorari denied 126 S.Ct. 1884, 547 U.S. 1100, 164
L.Ed.2d 571. Criminal Law  625.15

In competency hearing of capital murder defendant, experts' references to uncharged homicide were admissible
to determine extent of defendant's ability rationally to assist counsel in presenting defense in penalty trial where
uncharged crimes would be raised. People v. Dunkle (2005) 32 Cal.Rptr.3d 23, 36 Cal.4th 861, 116 P.3d 494,
rehearing denied, certiorari denied 126 S.Ct. 1884, 547 U.S. 1100, 164 L.Ed.2d 571. Criminal Law  625.15

20.2. Sufficiency of evidence

Evidence of incompetence may emanate from several sources, including the defendant's demeanor, irrational
behavior, and prior mental evaluations; but to be entitled to a competency hearing, a defendant must exhibit
more than bizarre behavior, strange words, or a preexisting psychiatric condition that has little bearing on the
question of whether the defendant can assist his defense counsel. People v. Lewis (2008) 75 Cal.Rptr.3d 588, 43
Cal.4th 415, 181 P.3d 947, rehearing denied, petition for certiorari filed 2008 WL 4486922. Criminal Law 
625(1); Criminal Law  625.10(2.1)

More is required than just bizarre actions or statements by the defendant to raise a doubt of the defendant's
competence. People v. Kaplan (App. 4 Dist. 2007) 57 Cal.Rptr.3d 143, 149 Cal.App.4th 372, modified on
denial of rehearing. Criminal Law  625.10(3)

Evidence was sufficient to support jury's finding that capital murder defendant was competent to stand trial;
although evidence among experts was conflicting, jury was entitled to weigh more heavily testimony of experts
who spent more time with defendant, and even if evidence indicated defendant was mentally ill, his precise
diagnosis and response to antipsychotic drugs was not determinative of competency. People v. Dunkle (2005)
32 Cal.Rptr.3d 23, 36 Cal.4th 861, 116 P.3d 494, rehearing denied, certiorari denied 126 S.Ct. 1884, 547 U.S.
1100, 164 L.Ed.2d 571. Criminal Law  625.15

21. Self-representation

The right to self-representation obtains in capital cases as in other criminal cases and may be asserted by any
defendant competent to stand trial; one's technical legal knowledge is irrelevant to the question whether
defendant knowingly and voluntarily exercises the right. People v. Dunkle (2005) 32 Cal.Rptr.3d 23, 36 Cal.4th
861, 116 P.3d 494, rehearing denied, certiorari denied 126 S.Ct. 1884, 547 U.S. 1100, 164 L.Ed.2d 571.
Criminal Law  1750; Criminal Law  1751; Criminal Law  1762

Trial court's error in denying capital murder defendant's timely Faretta motion to represent himself was cured
by defendant's subsequent abandonment of hisFaretta rights; abandonment occurred after criminal proceedings



were resumed after defendant was found competent to stand trial, and nothing indicated defendant did not
understand he was giving up his rights or that abandonment was involuntary. People v. Dunkle (2005) 32
Cal.Rptr.3d 23, 36 Cal.4th 861, 116 P.3d 494, rehearing denied, certiorari denied 126 S.Ct. 1884, 547 U.S.
1100, 164 L.Ed.2d 571. Criminal Law  1755; Criminal Law  1166.10(2)

Trial court's conclusion in capital murder prosecution that defendant was not competent to waive assistance of
counsel did not reveal substantial evidence of present incompetence to stand trial so as to require a competence
hearing, even though denial of motion for self-representation rested on improper understanding that competence
to waive counsel included an ability to represent oneself effectively. People v. Welch (1999) 85 Cal.Rptr.2d
203, 20 Cal.4th 701, 976 P.2d 754, rehearing denied, certiorari denied 120 S.Ct. 1160, 528 U.S. 1154, 145
L.Ed.2d 1071. Criminal Law  625.10(2.1)

21.5. Waiver, assistance of counsel

The fact that a defendant represents himself or herself cannot be the basis, in itself, for some type of
psychological finding regarding his competence to stand trial. People v. Blair (2005) 31 Cal.Rptr.3d 485, 36
Cal.4th 686, 115 P.3d 1145, certiorari denied 126 S.Ct. 1881, 547 U.S. 1107, 164 L.Ed.2d 584. Criminal Law

 625.10(2.1)

Nothing concerning self-represented defendant's failure to prepare for the guilt and penalty phase of his capital
trial indicated that he did not understand the proceedings against him; a defendant's choice not to present a
defense, even at the penalty phase, does not amount to substantial evidence of incompetence to stand trial.
People v. Blair (2005) 31 Cal.Rptr.3d 485, 36 Cal.4th 686, 115 P.3d 1145, certiorari denied 126 S.Ct. 1881, 547
U.S. 1107, 164 L.Ed.2d 584. Criminal Law  625.15

Fact defendant had been accused of threatening potentially adverse witnesses, arranging for a payment of
$1,000 to keep a witness from testifying, stabbing fellow inmate, and plan to submit his venue motion without
supporting documentation, did not show that he was incompetent to stand trial and hence incompetent to waive
counsel. People v. Stewart (2004) 15 Cal.Rptr.3d 656, 33 Cal.4th 425, 93 P.3d 271, rehearing denied, habeas
corpus denied 2007 WL 1577889, certificate of appealability 2007 WL 1840080, affirmed 280 Fed.Appx. 575,
2008 WL 2127948. Criminal Law  1762

Defendant, at sanity phase of capital murder prosecution, waived presence of lead counsel for the duration of
lead counsel's illness, where defendant was expressly given the choice on the record of proceeding with
co-counsel alone or accepting a long continuance to permit an additional attorney to be located, appointed, and
educated about the case, explicitly affirmed he had conferred with co-counsel about his rights, and stated that he
wished to proceed with cocounsel. People v. Weaver (2001) 111 Cal.Rptr.2d 2, 26 Cal.4th 876, 29 P.3d 103,
certiorari denied 122 S.Ct. 1920, 535 U.S. 1058, 152 L.Ed.2d 828. Sentencing And Punishment  1794

22. Jury questions

Conflict between three court-appointed psychiatrists' reports that defendant was sane at time of murder trial, as
well as when alleged crime was committed, and another independent psychiatrist's affidavit that defendant was
medically and legally insane when examined by affiant and when crime was committed, was sufficient to make
question of his sanity one of fact, which should have been tried by court or jury before proceeding to murder
trial. People v. Merkouris (1956) 46 Cal.2d 540, 297 P.2d 999. Criminal Law  625.10(3)

Where a request is made under this section and § 1368, to have accused's present insanity determined, trial court
is not required to submit that question to jury in advance of trial, where evidence submitted in support of
request does not create doubt in judge's mind as to accused's insanity. People v. Little (App. 3 Dist. 1924) 68
Cal.App. 674, 230 P. 178. Criminal Law  625

Trial judge's refusal to submit to jury single question of accused's suggested insanity, pursuant to this section
and § 1368, was not error, in view of unconvincing showing made in support of suggestion. People v. Little
(App. 3 Dist. 1924) 68 Cal.App. 674, 230 P. 178. Criminal Law  625



Under this section and § 1368, providing that a person while insane cannot be tried, and requiring the court, if a
doubt arises as to the sanity of accused, to order the submission to the jury of the question of sanity, if the court
entertains a doubt of the present presumed sanity of accused, it must with a jury specially impaneled for that
purpose inquire into the present condition of accused to ascertain whether he comprehends the nature and object
of the criminal prosecution pending against him, and is mentally competent to make a defense, but, in the
absence of such a doubt, the court need not submit the question of accused's present insanity to a jury in
advance of the trial. People v. Kirby (App. 1911) 15 Cal.App. 264, 114 P. 794. Criminal Law  625

22.3. Instructions

Any error in trial court's reading of standard jury instruction at competency hearing for capital murder
defendant, so as to alter meaning of instruction, was harmless; although defense expert witnesses testified that
defendant suffered from impairments that would render him incompetent to be tried, the weight of that evidence
was diminished by their concessions, and testimony of prosecution expert witnesses, that defendant was striving
to feign mental illness. People v. Huggins (2006) 41 Cal.Rptr.3d 593, 38 Cal.4th 175, 131 P.3d 995, as
modified, rehearing denied, certiorari denied 127 S.Ct. 501, 166 L.Ed.2d 374. Criminal Law  1166(12)

Even if trial court at competency hearing omitted word "and" when reading enumerated requirements in
standard jury instruction for finding capital murder defendant competent to stand trial, reading did not
materially alter instruction's meaning; instruction adequately conveyed requirements for finding competence,
and it was not reasonably likely that jury misunderstood applicable law. People v. Huggins (2006) 41
Cal.Rptr.3d 593, 38 Cal.4th 175, 131 P.3d 995, as modified, rehearing denied, certiorari denied 127 S.Ct. 501,
166 L.Ed.2d 374. Criminal Law  625.20

Trial court presumably correctly read standard jury instruction at competency hearing for capital murder
defendant, even though punctuation in court reporter's transcript indicated that court misread instruction and
altered its meaning; court was reading instruction nearly verbatim and most likely event was inaccurate
transcription by reporter, especially since instruction as punctuated by reporter did not make sense. People v.
Huggins (2006) 41 Cal.Rptr.3d 593, 38 Cal.4th 175, 131 P.3d 995, as modified, rehearing denied, certiorari
denied 127 S.Ct. 501, 166 L.Ed.2d 374. Criminal Law  1144.9

Competency hearing for capital murder defendant was not required to be held at time when defendant was not
receiving psychotropic medication; there was limited evidence concerning how defendant's recent ingestion of
medication could have masked his incompetence from experts, and there was no evidence that medication
negatively affected defendant's understanding of proceedings or his ability to cooperate with counsel. People v.
Dunkle (2005) 32 Cal.Rptr.3d 23, 36 Cal.4th 861, 116 P.3d 494, rehearing denied, certiorari denied 126 S.Ct.
1884, 547 U.S. 1100, 164 L.Ed.2d 571. Criminal Law  625.20

In competency hearing for capital murder defendant, trial court's giving of pattern jury instructions that
statements made by attorneys during trial are not evidence, that jurors must determine facts from evidence and
no other source, and that they must not independently investigate facts, was not likely to mislead jury into
disregarding testimony of two of defendant's attorneys who testified during hearing. People v. Dunkle (2005) 32
Cal.Rptr.3d 23, 36 Cal.4th 861, 116 P.3d 494, rehearing denied, certiorari denied 126 S.Ct. 1884, 547 U.S.
1100, 164 L.Ed.2d 571. Criminal Law  625.20

Pattern jury instruction on expert testimony given in competency hearing for capital murder defendant, which
told jury it should consider the "reasons" supporting expert's opinion, was not likely to mislead jury into
accepting expert's testimony uncritically without considering factual premises underlying expert's opinion on
competency. People v. Dunkle (2005) 32 Cal.Rptr.3d 23, 36 Cal.4th 861, 116 P.3d 494, rehearing denied,
certiorari denied 126 S.Ct. 1884, 547 U.S. 1100, 164 L.Ed.2d 571. Criminal Law  625.20

Since finding of competence to stand trial might be beneficial or detrimental to a criminal defendant, capital
murder defendant was not entitled in competency hearing to sua sponte jury instruction that his admissions
should be viewed with caution. People v. Dunkle (2005) 32 Cal.Rptr.3d 23, 36 Cal.4th 861, 116 P.3d 494,



rehearing denied, certiorari denied 126 S.Ct. 1884, 547 U.S. 1100, 164 L.Ed.2d 571. Criminal Law  625.20

Term "rational manner" in jury instruction for competency of capital murder defendant to stand trial did not
have technical meaning peculiar to the law that required further instruction. People v. Dunkle (2005) 32
Cal.Rptr.3d 23, 36 Cal.4th 861, 116 P.3d 494, rehearing denied, certiorari denied 126 S.Ct. 1884, 547 U.S.
1100, 164 L.Ed.2d 571. Criminal Law  625.20

Terms contained in pattern jury instruction on a defendant's competency to stand trial, including the word
"assist" in reference to defendant's ability to participate in his defense, are ones of ordinary usage that require
no further explanation absent a specific request. People v. Dunkle (2005) 32 Cal.Rptr.3d 23, 36 Cal.4th 861,
116 P.3d 494, rehearing denied, certiorari denied 126 S.Ct. 1884, 547 U.S. 1100, 164 L.Ed.2d 571. Criminal
Law  625.20

22.5. Waiver of jury trial

Temporal relationship between defendant's waiver of right to jury trial and first evidentiary sign of his
incompetence alone was insufficient to invalidate an otherwise valid waiver; before court accepted jury waiver,
counsel was able to converse with defendant in a rational way, there were no signs of confusion or inability to
understand choice defendant was making, and even though there was evidence defendant suffered from a
mental illness and was on psychotropic medication, nothing in reports of various physicians evaluating
defendant suggested his mental status had decompensated prior to when his confusion was first brought to trial
court's attention. People v. Smith (App. 5 Dist. 2003) 1 Cal.Rptr.3d 779, 110 Cal.App.4th 492, review denied,
certiorari denied 124 S.Ct. 1672, 541 U.S. 944, 158 L.Ed.2d 369, habeas corpus dismissed 2006 WL 2943094.
Jury  29(6)

Whether a person is competent to stand trial is a jurisdictional question and cannot be waived by the defendant
or counsel. People v. Smith (App. 5 Dist. 2003) 1 Cal.Rptr.3d 779, 110 Cal.App.4th 492, review denied,
certiorari denied 124 S.Ct. 1672, 541 U.S. 944, 158 L.Ed.2d 369, habeas corpus dismissed 2006 WL 2943094.
Criminal Law  625.35

The right to a jury determination of competency is statutory, not constitutional; thus, counsel may effectively
waive it without a personal waiver from the defendant. People v. Lawley (2002) 115 Cal.Rptr.2d 614, 27
Cal.4th 102, 38 P.3d 461, rehearing denied, certiorari denied 123 S.Ct. 671, 537 U.S. 1073, 154 L.Ed.2d 567.
Jury  21.5; Jury  29(6)

Trial court was not required to advise defendant that he had a statutory right to have a jury determine his
competency to stand trial, and thus, the court was warranted in not securing defendant's waiver of a jury. People
v. Lawley (2002) 115 Cal.Rptr.2d 614, 27 Cal.4th 102, 38 P.3d 461, rehearing denied, certiorari denied 123
S.Ct. 671, 537 U.S. 1073, 154 L.Ed.2d 567. Jury  29(6)

23. Verdict

A verdict on a plea of not guilty by reason of insanity is not merely an acceptance or rejection of a medical
diagnosis or a decision that punishing the accused would or would not be therapeutic to him, nor is it a
determination that society would be better protected by the execution of accused or his confinement under the
Penal Code or by a confinement in an institution set up under the Welfare and Institutions Code. People v. Nash
(1959) 52 Cal.2d 36, 338 P.2d 416. Criminal Law  893

Where counsel argued that accused was insane, but did not ask stay of proceedings for trial of insanity by jury,
contentions concerning sanity before judgment were concluded by verdict. People v. Sloper (1926) 198 Cal.
601, 246 P. 802. Criminal Law  624

24. Judgment

Foreign judgment of insanity was not bar to trial for offenses committed on later date. People v. Braswell (App.
4 Dist. 1930) 103 Cal.App. 399, 284 P. 709. Judgment  815



Under § 1185, authorizing a motion in arrest of judgment founded on specified grounds, the present insanity of
accused is not ground for a motion in arrest of judgment, though under this section an insane person cannot be
punished. People v. Kirby (App. 1911) 15 Cal.App. 264, 114 P. 794. Criminal Law  969

Under § 1191, the court may not fix a time for pronouncing judgment later than five days after the verdict; if a
motion for a new trial is made, the court may extend the time for 10 days, and on the question of probation the
court may extend the time 20 days, but these two extensions are not cumulative, but the latest date to which the
court can extend the time, unless present insanity is involved, is not more than 25 days after verdict, and failure
to render judgment within the proper time entitles defendant to a new trial, but does not oust the court of
jurisdiction so as to require a dismissal. Rankin v. Superior Court of City and County of San Francisco (1910)
157 Cal. 189, 106 P. 718. Criminal Law  977(3)

25. Orders of commitment

Order committing defendant to hospital for insane prior to time when he committed alleged forgeries and
uttered fictitious checks, was not conclusive on question of defendant's criminal responsibility in prosecutions
for forgery and uttering fictitious checks, wherein defendant had interposed defense of not guilty by reason of
insanity, nor was it conclusive on question of defendant's ability to conduct his defense in a rational manner,
though defendant had never thereafter been judicially declared sane. People v. Puter (App. 2 Dist. 1948) 85
Cal.App.2d 348, 193 P.2d 23. Criminal Law  570(3); Criminal Law  625.10(3)

26. Reports by hospital

If trial court finds accused lacking sufficient mental competence to stand trial and commits him to state hospital,
court should direct hospital authorities to commence an immediate examination of accused, and within a
reasonable time, report to court the result of examination and estimate additional time probably necessary to
restore accused's competence; should accused desire to challenge conclusions of report, reasonable opportunity
should be provided him to do so. In re Davis (1973) 106 Cal.Rptr. 178, 8 Cal.3d 798, 505 P.2d 1018, certiorari
denied 94 S.Ct. 87, 414 U.S. 870, 38 L.Ed.2d 88. Mental Health  436.1

If hospital authorities' report is optimistic regarding probable recovery of accused who has been committed to
hospital after found to be lacking sufficient mental competence to stand trial, trial court should continue
accused's commitment and require hospital authorities to furnish, within a reasonable time, generally not in
excess of six months, additional periodic reports regarding accused's progress. In re Davis (1973) 106 Cal.Rptr.
178, 8 Cal.3d 798, 505 P.2d 1018, certiorari denied 94 S.Ct. 87, 414 U.S. 870, 38 L.Ed.2d 88. Mental Health

 436.1

26.5. Payment of report and examination costs

The state is responsible for the payment of the costs of (1) a report required before a court may consider
suspension of a defendant's sentence, where the defendant has been convicted of a lewd or lascivious act on a
minor under age 14, (2) an examination of a defendant's mental competency, (3) an examination of a defendant
convicted of a felony to determine whether an involuntary civil commitment should be made due to narcotics
addiction, (4) an examination of a person, in the absence of a criminal proceeding, to determine whether a civil
commitment should be made due to narcotics addiction, and (5) an examination and testimony in connection
with an involuntary civil commitment of a person believed to be imminently dangerous to others. The county is
responsible for the payment of the costs of (6) evaluations and counsel regarding a civil commitment due to an
inmate being a sexually violent predator, and (7) an examination of a defendant where a "not guilty by reason of
insanity" plea has been entered.Op.Atty.Gen. No. 03-902 (May 13, 2004), 2004 WL 1097475.

27. Punishment

Under §§ 3700 to 3704, providing for determination of present sanity of person delivered to warden of state
prison under judgment of death, convicted person, who may become insane following his conviction, has no
constitutional or inherent right to have execution of his sentence suspended by reason of insanity. People v.



Riley (1951) 37 Cal.2d 510, 235 P.2d 381. Sentencing And Punishment  1641

Proceeding to determine present sanity of defendant under sentence of death, initiated after final judgment, is
not one to determine guilt or innocence of defendant, but is anomalous proceeding provided to determine
whether judgment of conviction, having become final, should be presently executed. People v. Riley (1951) 37
Cal.2d 510, 235 P.2d 381. Sentencing And Punishment  1791

Defendant who had been convicted was not entitled to examination as to his sanity while incarcerated in county
jail for safekeeping pending delivery to penitentiary or while being delivered to penitentiary, since there is no
punishment until actual confinement. People v. Trippell (App. 2 Dist. 1937) 20 Cal.App.2d 386, 67 P.2d 111.

28. Liability for hospital care

Where a person has been committed to a state hospital as under §§ 1026, 1026a (renumbered § 1026.2) and this
chapter, as criminally insane, neither his estate nor his responsible relatives are liable for charges for hospital
care and maintenance under Welf. & Inst. C. § 6650 (repealed; see, now, Welf. & Inst. C. § 7275).  (1945) 5
Op.Atty.Gen. 98.

29. Restoration of sanity

The fact that an adjudication of insanity after conviction, sentence, and delivery to warden of state prison for
execution has been made by a court of law does not require that determination of restoration to sanity be made
only by a court of law. Ex parte Phyle (1947) 30 Cal.2d 838, 186 P.2d 134, certiorari granted 68 S.Ct. 656, 333
U.S. 841, 92 L.Ed. 1125, certiorari dismissed 68 S.Ct. 1131, 334 U.S. 431, 92 L.Ed. 1494, rehearing denied 68
S.Ct. 1526, 334 U.S. 862, 92 L.Ed. 1782. Sentencing And Punishment  1794

Action of superintendent of hospital for insane in making official record and in reporting to sheriff that
defendant, in murder prosecution, who had been committed to hospital for insanity but who was never
considered insane by superintendent, was not insane, constituted sufficient certification of defendant's sanity to
justify the proper officials in proceeding with criminal prosecution, although superintendent did not certify that
defendant had recovered his sanity. People v. Superior Court of Contra Costa County (1935) 4 Cal.2d 136, 47
P.2d 724. Mental Health  432

30. Mandamus

Where prisoner awaiting execution had been found insane by a jury in a proceeding instituted by warden, had
been committed to state hospital, and had been returned to prison with hospital superintendent's certificate that
prisoner had recovered sanity, and prisoner asserted right under this section, prohibiting execution of insane
persons, claiming right to reliance upon proposition that insanity, once adjudicated, is presumed to continue
until an adjudication of restoration by another jury, mandamus to compel warden to institute a new proceeding
to have jury determine present sanity was not an appropriate remedy. Phyle v. Duffy (1949) 34 Cal.2d 144, 208
P.2d 668, certiorari denied 70 S.Ct. 236, 338 U.S. 895, 94 L.Ed. 551. Mandamus  61

Mandamus is available to obtain a judicial inquiry into sanity of prisoner confined under sentence of death.
Williams v. Duffy (1948) 32 Cal.2d 578, 197 P.2d 341, certiorari denied 69 S.Ct. 57, 335 U.S. 840, 93 L.Ed.
391. Mandamus  61

31. Habeas corpus

Habeas corpus petitioners, who challenged constitutionality of procedures for commitment to and release from
state hospital of defendants found to lack sufficient mental competence to stand trial, were not entitled to
immediate release from confinement, absent allegation that petitioners were competent to stand trial or that no
substantial likelihood existed that they would soon recover their competence. In re Davis (1973) 106 Cal.Rptr.
178, 8 Cal.3d 798, 505 P.2d 1018, certiorari denied 94 S.Ct. 87, 414 U.S. 870, 38 L.Ed.2d 88. Habeas Corpus
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32. Review

Where California supreme court had held that the only remedy available to test sanity of one under death
sentence was under § 3701 requiring warden to institute judicial proceedings for that purpose when "there is
good reason to believe" that prisoner is insane and denied prisoner's petition for habeas corpus wherein it was
contended that statutory procedure deprived him of due process, and it appeared that mandamus lay to compel
warden to institute such judicial proceedings, certiorari would be dismissed since it could not be said that
judgment could not rest on adequate non-federal ground. Phyle v. Duffy, U.S.Cal.1948, 68 S.Ct. 1131, 334 U.S.
431, 92 L.Ed. 1494, rehearing denied 68 S.Ct. 1526, 334 U.S. 862, 92 L.Ed. 1782. Federal Courts  508

Trial court did not err in not declaring a doubt or in not conducting a competence hearing during capital murder
trial; psychologist's declaration said nothing about defendant's competence to stand trial, defendant's outbursts
at trial did not demonstrate incompetence, but instead indicated the depth of his understanding of the
proceedings and his ability to assist counsel, and there was no substantial evidence that defendant's lack of
cooperation with his counsel stemmed from inability rather than unwillingness. People v. Lewis (2008) 75
Cal.Rptr.3d 588, 43 Cal.4th 415, 181 P.3d 947, rehearing denied, petition for certiorari filed 2008 WL 4486922.
Sentencing And Punishment  1794

A reviewing court generally gives great deference to a trial court's decision whether to hold a competency
hearing. People v. Kaplan (App. 4 Dist. 2007) 57 Cal.Rptr.3d 143, 149 Cal.App.4th 372, modified on denial of
rehearing. Criminal Law  1148

On appeal from ruling finding criminal defendant competent to stand trial, the reviewing court determines
whether substantial evidence, viewed in the light most favorable to the verdict, supports the finding on
competency. People v. Dunkle (2005) 32 Cal.Rptr.3d 23, 36 Cal.4th 861, 116 P.3d 494, rehearing denied,
certiorari denied 126 S.Ct. 1884, 547 U.S. 1100, 164 L.Ed.2d 571. Criminal Law  1158.23

Court of Appeals would employ its independent judgment in determining whether trial court exceeded its
jurisdiction by ordering, in connection with competency hearing, that defendant submit to examination by
psychiatrist retained by prosecution and whether order violated defendant's right to counsel under Fifth and
Sixth Amendments to Federal Constitution, as those issues were entirely legal in nature. Baqleh v. Superior
Court (App. 1 Dist. 2002) 122 Cal.Rptr.2d 673, 100 Cal.App.4th 478, review denied. Criminal Law  1139

On appeal, the reviewing court determines whether substantial evidence, viewed in the light most favorable to
the verdict, supports the trial court's finding as to defendant's competency to stand trial. People v. Lawley
(2002) 115 Cal.Rptr.2d 614, 27 Cal.4th 102, 38 P.3d 461, rehearing denied, certiorari denied 123 S.Ct. 671, 537
U.S. 1073, 154 L.Ed.2d 567. Criminal Law  1159.5

Supreme Court reviews the correctness of the trial court's ruling on competency to stand trial based on evidence
before court at the time ruling was made, and not by reference to evidence produced at a later date. People v.
Welch (1999) 85 Cal.Rptr.2d 203, 20 Cal.4th 701, 976 P.2d 754, rehearing denied, certiorari denied 120 S.Ct.
1160, 528 U.S. 1154, 145 L.Ed.2d 1071. Criminal Law  1134.9

Although trial court's failure to declare a doubt as to defendant's ability to stand trial subjects judgment to
reversal if substantial evidence of incompetence appears, when the evidence casting doubt on an accused's
present sanity is less than substantial, only where a doubt as to sanity may be said to appear as a matter of law
or where there is an abuse of discretion may the trial judge's determination be disturbed on appeal. People v.
Welch (1999) 85 Cal.Rptr.2d 203, 20 Cal.4th 701, 976 P.2d 754, rehearing denied, certiorari denied 120 S.Ct.
1160, 528 U.S. 1154, 145 L.Ed.2d 1071. Criminal Law  1148; Criminal Law  1158.23

Order committing for care and treatment in state hospital a defendant who, charged with three felonies, was
found to be insane, was an "appealable judgment." People v. Lindsey (App. 2 Dist. 1971) 97 Cal.Rptr. 872, 20
Cal.App.3d 742. Criminal Law  1023(1)

Rule that after conviction all intendments are in favor of the judgment and a verdict will not be set aside unless
the record clearly shows that on no hypothesis whatsoever is there sufficient substantial evidence to support it



applies to findings on issue of insanity. People v. Belcher (App. 2 Dist. 1969) 74 Cal.Rptr. 602, 269 Cal.App.2d
215. Criminal Law  1144.13(7); Criminal Law  1159.5

Inquiry of court of appeal upon fact issue whether evidence so conclusively proved defendant's diminished
mental capacity and lack of capacity for malice required for murder that court of appeal should reduce crime
from second-degree murder to manslaughter was limited, as in other factual issues, to determine whether there
was substantial evidence in record to support trial court's judgment, and, therefore, contention would be rejected
by court of appeal where evidence sustained trial court's implied finding that defendant was sane and had
mental capacity to entertain the requisite malice. People v. Custer (App. 2 Dist. 1968) 67 Cal.Rptr. 39, 260
Cal.App.2d 234. Criminal Law  260.11(5)

In order to prevail on appeal from judgment denying petition for writ of mandate to compel warden of state
prison to institute judicial inquiry into the sanity of a prisoner confined under death sentence, petitioner was
required to show that no evidence supported trial court's findings that prisoner was sane and that no good reason
existed to believe that prisoner had become insane, and that evidence compelled a finding that good reason
existed to believe that prisoner had become insane. Williams v. Duffy (1948) 32 Cal.2d 578, 197 P.2d 341,
certiorari denied 69 S.Ct. 57, 335 U.S. 840, 93 L.Ed. 391. Mandamus  187.9(6)

Where appeal from trial court's determination upon petition for writ of mandate that prisoner confined under
death sentence was sane and that no good reason to believe prisoner to have become insane existed which
would require a judicial inquiry into sanity sought only groundless delay, appeal would be dismissed. Williams
v. Duffy (1948) 32 Cal.2d 578, 197 P.2d 341, certiorari denied 69 S.Ct. 57, 335 U.S. 840, 93 L.Ed. 391.
Mandamus  187.8

On appeal from conviction of one conducting his own case and moving to discontinue proceeding on ground
that he was not declared legally sane when released from insane asylum, it is presumed that trial court
performed its duty to determine whether defendant's manner, actions and conduct of case warranted statutory
proceedings to determine question of his sanity. People v. Cowan (App. 1 Dist. 1940) 38 Cal.App.2d 144, 100
P.2d 1079. Criminal Law  1144.9

Where medical reports made to court before trial were in effect that defendant was insane and similar evidence
was introduced during trial, doubt arose regarding defendant's sanity, and failure to submit question to jury was
prejudicial error. People v. Vester (App. 1933) 135 Cal.App. 223, 26 P.2d 685. Criminal Law  625

Viewing testimony addressed to question of accused's insanity, raised pursuant to this section and § 1368, as a
defense against charge, it was for jury to determine whether defense was sustained by preponderance of
evidence upon that question, and jury's verdict on the issue is conclusive on appeal. People v. Little (App. 3
Dist. 1924) 68 Cal.App. 674, 230 P. 178. Criminal Law  1159.5

The appellate court cannot consider the insanity of defendant, disclosed subsequent to the trial, as ground for
reversing the judgment. People v. Schmitt (1895) 106 Cal. 48, 39 P. 204. Criminal Law  1128(4)

32.3. Record on review

Although the Supreme Court relies upon the court reporter to accurately record the words spoken in court, the
Court is not bound by the court reporter's interpretation of the speaker's intended meaning as shown by the
punctuation inserted by the reporter. People v. Huggins (2006) 41 Cal.Rptr.3d 593, 38 Cal.4th 175, 131 P.3d
995, as modified, rehearing denied, certiorari denied 127 S.Ct. 501, 166 L.Ed.2d 374. Criminal Law 
1111(1)

32.5. Preservation of issues

Defense counsel's objection to trial court's response to jury's request for definition of term "rational manner," in
instruction for competency of capital murder defendant to stand trial, and counsel's suggesting different
response of his own devising, which court rejected, was sufficient to preserve point for appeal. People v.
Dunkle (2005) 32 Cal.Rptr.3d 23, 36 Cal.4th 861, 116 P.3d 494, rehearing denied, certiorari denied 126 S.Ct.



1884, 547 U.S. 1100, 164 L.Ed.2d 571. Criminal Law  1035(2)

33. Termination of parental rights — In general

Trial court determined that mother was able to understand dependency proceedings and cooperate with counsel,
and thus failure of juvenile court to appoint guardian ad litem for mother in proceeding to decide whether to
withdraw life-sustaining medical treatment from dependent juvenile was harmless error, where court had
significant opportunities to consider mother's competence and her ability to understand the proceedings, and
guardian was not required for proceeding that was not against mother. In re Christopher I.(App. 4 Dist. 2003)
131 Cal.Rptr.2d 122, 106 Cal.App.4th 533, modified on denial of rehearing, review denied. Mental Health 
517

A guardian ad litem may be appointed for a parent in a dependency proceeding if he or she is determined to be
incompetent. In re Christopher I.(App. 4 Dist. 2003) 131 Cal.Rptr.2d 122, 106 Cal.App.4th 533, modified on
denial of rehearing, review denied. Infants  205

The court's failure or refusal to appoint a guardian ad litem in a dependency proceeding is reviewed for an
abuse of discretion. In re Christopher I.(App. 4 Dist. 2003) 131 Cal.Rptr.2d 122, 106 Cal.App.4th 533, modified
on denial of rehearing, review denied. Infants  251

The basis for appointment of a guardian ad litem for a parent in a termination of parental rights proceeding is
the incompetence of the parent for whose benefit it is to be made. In re Jessica G.(App. 2 Dist. 2001) 113
Cal.Rptr.2d 714, 93 Cal.App.4th 1180, modified on denial of rehearing. Infants  205

34.  —  —  Due process, termination of parental rights

If the parent's counsel in a termination of parental rights proceeding believes that a guardian ad litem should be
appointed, that attorney has two alternative courses to follow: one is to approach the client and ask for consent,
and, if consent is given, due process is served since the parent will have participated in the decision, in the other
alternative, where the client does not consent or is not consulted, is for the attorney to approach the court
directly. In re Jessica G.(App. 2 Dist. 2001) 113 Cal.Rptr.2d 714, 93 Cal.App.4th 1180, modified on denial of
rehearing. Infants  205

If counsel approaches the court for appointment of a guardian ad litem in a termination of parental rights
proceeding, notice and a hearing must be provided; what is required is that the court or counsel explain to the
parent/client the purpose of the guardian ad litem appointment, the authority the guardian will have (and which
the parent will not have) in the litigation, and why the attorney believes the appointment should be made. In re
Jessica G.(App. 2 Dist. 2001) 113 Cal.Rptr.2d 714, 93 Cal.App.4th 1180, modified on denial of rehearing.
Infants  205

The trial court's appointment of a guardian ad litem violated mother's due process rights, in termination of
parental rights proceeding, where the court and counsel referred to the appointment of a "G.A.L.," the term
"G.A.L." was not explained to mother, and the court failed to explain to mother the purpose of the appointment
of a guardian ad litem or what authority the guardian ad litem would possess. In re Jessica G.(App. 2 Dist.
2001) 113 Cal.Rptr.2d 714, 93 Cal.App.4th 1180, modified on denial of rehearing. Constitutional Law 
4403.5; Infants  205

35.  —  —  Test for incompetence, termination of parental rights

For the purpose of the appointment of guardian ad litem for a parent in a termination of parental rights
proceeding, the test for incompetence is whether the parent has the capacity to understand the nature or
consequences of the proceeding, and is able to assist counsel in preparation of the case. In re Jessica G.(App. 2
Dist. 2001) 113 Cal.Rptr.2d 714, 93 Cal.App.4th 1180, modified on denial of rehearing. Infants  205

36.  —  —  Powers and duties of guardian, termination of parental rights

The effect of the appointment of a guardian ad litem for a parent in a termination of parental rights proceeding



is to remove control over the litigation from the parent, whose vital rights are at issue, and transfer it to the
guardian. In re Jessica G.(App. 2 Dist. 2001) 113 Cal.Rptr.2d 714, 93 Cal.App.4th 1180, modified on denial of
rehearing. Infants  205

The guardian ad litem for a parent in a termination for parental rights proceeding has broad powers to control
the lawsuit, including controlling procedural steps necessary to the conduct of the litigation and controlling trial
tactics. In re Jessica G.(App. 2 Dist. 2001) 113 Cal.Rptr.2d 714, 93 Cal.App.4th 1180, modified on denial of
rehearing. Infants  205

37.  —  —  Review, termination of parental rights

For the purpose of appealing the appointment of a guardian ad litem in a termination of parental rights
proceeding, the issue on appeal is not whether it is probable that the losing party would have achieved a better
result but for the error in appointment, but the federal constitutional standard: whether the error is harmless
beyond a reasonable doubt; for unless it is, the resulting adjudication must be reversed. In re Jessica G.(App. 2
Dist. 2001) 113 Cal.Rptr.2d 714, 93 Cal.App.4th 1180, modified on denial of rehearing. Infants  248.1;
Infants  253

38. Waiver, generally

A defendant cannot waive a fundamental right while incompetent. People v. Smith (App. 5 Dist. 2003) 1
Cal.Rptr.3d 779, 110 Cal.App.4th 492, review denied, certiorari denied 124 S.Ct. 1672, 541 U.S. 944, 158
L.Ed.2d 369, habeas corpus dismissed 2006 WL 2943094. Constitutional Law  947

39. Effect of competency determination

Under California law, the effect of being found competent to stand trial is the continuation of criminal
proceedings to the guilt phase of trial. Huu Thanh Nguyen v. Garcia, C.A.9 (Cal.)2007, 477 F.3d 716, certiorari
denied 128 S.Ct. 103, 169 L.Ed.2d 72. Mental Health  432

Under California law, the effect of being found incompetent to stand trial is the suspension of the criminal trial
until such time, if any, that the defendant regains the capacity to participate in his defense and understand the
proceedings against him. Huu Thanh Nguyen v. Garcia, C.A.9 (Cal.)2007, 477 F.3d 716, certiorari denied 128
S.Ct. 103, 169 L.Ed.2d 72. Mental Health  432

Under California law, the effect of being found competent to stand trial and assist counsel in no way affects the
determination of the defendant's guilt; it merely removes a procedural barrier to the commencement of trial.
Huu Thanh Nguyen v. Garcia, C.A.9 (Cal.)2007, 477 F.3d 716, certiorari denied 128 S.Ct. 103, 169 L.Ed.2d 72.
Mental Health  432

40. Subsequent hearing

After Court of Appeal determined that substantial evidence of changed circumstance required second
competency hearing for attempted murder defendant, rather than outright reversal, remand was appropriate for
trial court to determine whether retrospective competency hearing should be held, in light of fact that two
experts had already evaluated defendant and filed reports, and they might be available to testify. People v.
Kaplan (App. 4 Dist. 2007) 57 Cal.Rptr.3d 143, 149 Cal.App.4th 372, modified on denial of rehearing. Criminal
Law  1181.5(4)

Expert's report showing that attempted murder defendant, who had previously been found competent, was no
longer able to assist counsel in his defense due in part to recent change in his psychotropic medication, although
not expressly stating opinion that defendant was incompetent, constituted substantial evidence of change in
circumstances requiring trial court to conduct second competency hearing. People v. Kaplan (App. 4 Dist.
2007) 57 Cal.Rptr.3d 143, 149 Cal.App.4th 372, modified on denial of rehearing. Criminal Law  625(3)

The standard of proof to trigger a subsequent competency hearing is the same as in the context of a first
competency hearing: upon the presentation of substantial evidence showing a substantial change of



circumstances or new evidence giving rise to a serious doubt about the validity of the original competency
finding, regardless of the presence of conflicting evidence, the trial court must hold a subsequent competency
hearing. People v. Kaplan (App. 4 Dist. 2007) 57 Cal.Rptr.3d 143, 149 Cal.App.4th 372, modified on denial of
rehearing. Criminal Law  625(3)

When a competency hearing has already been held and the defendant was found to be competent to stand trial, a
trial court is not required to conduct another competency hearing unless it is presented with a substantial change
of circumstances or with new evidence that gives rise to a serious doubt about the validity of the competency
finding. People v. Kaplan (App. 4 Dist. 2007) 57 Cal.Rptr.3d 143, 149 Cal.App.4th 372, modified on denial of
rehearing. Criminal Law  625(3)

§ 1367.1. Incompetency during pendency of action, prior to judgment; judge's conclusion; order for
evaluation and treatment; suspension of proceedings; conclusion of evaluation and treatment 

     •     Research References     •     Notes of Decisions

(a) During the pendency of an action and prior to judgment in a case when the defendant has been charged with
a misdemeanor or misdemeanors only, if the defendant's behavior or other evidence leads the judge to conclude
that there is reason to believe that the defendant is mentally disordered and as a result may be incompetent to
stand trial, the judge shall state this conclusion and his or her reasons in the record.  The judge shall inquire of
the attorney for the defendant whether, in the opinion of the attorney, the defendant is mentally disordered.  If
the defendant is not represented by counsel, the court shall appoint counsel.  At the request of the defendant or
his or her counsel or upon its own motion, the court shall recess the proceedings for as long as may be
reasonably necessary to permit counsel to confer with the defendant and to form an opinion as to whether the
defendant is mentally disordered at that time.

(b) If counsel informs the court that he or she believes the defendant is or may be mentally disordered, the court
shall order that the defendant be referred for evaluation and treatment in accordance with Section 4011.6.  If
counsel informs the court that he or she believes the defendant is not mentally disordered, the court may
nevertheless order that the defendant be referred for evaluation and treatment in accordance with Section
4011.6.  The judge may order the facility providing evaluation and treatment to provide the court a copy of the
discharge summary at the conclusion of evaluation and treatment.

(c) Except as provided in Section 1368.1, when an order for evaluation and treatment in accordance with
Section 4011.6 has been issued, all proceedings in the criminal prosecution shall be suspended until the
evaluation and treatment has been concluded.

If a jury has been impaneled and sworn to try the defendant, the jury may be discharged if it appears to the court
that undue hardship to the jurors would result if the jury is retained on call.

(d) When evaluation and treatment ordered pursuant to this section has concluded, the defendant shall be
returned to court.  If it appears to the judge that the defendant is competent to stand trial, the criminal process
shall resume, the trial on the offense or offenses charged shall proceed, and judgment may be pronounced.  If
the judge has reason to believe that the defendant may be incompetent to stand trial despite the treatment
ordered pursuant to this section, the judge may order that the question of the defendant's mental competence to
stand trial is to be determined in a hearing held pursuant to Sections 1368.1 and 1369.  If the defendant is found
mentally incompetent, then the provision of Section 1370.01 shall apply.

CREDIT(S)
(Added by Stats.1992, c. 722 (S.B.485), § 11, eff. Sept. 15, 1992.)

Validity



Research References

Law Review And Journal Commentaries

Restarting criminal proceedings after restoration of defendant's competence.  James Fife, 27 T.
Jefferson L. Rev. 93 (2004).

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §§2988, 2991, 2994, 2998
Witkin, Procedure (4th ed) Actions §28
The Rutter Group, Professional Responsibility (Vapnek, Tuft, Peck & Wiener) §7:93
Cal Jur 3d Crim L §2084

Notes Of Decisions

Compelling state interest 4
Construction and application 1
Equal protection 2
Strict scrutiny 3
Validity   1/2 

. Validity

Some classification is inevitable and constitutionally permissible under the equal protection clause and there is
a very strong presumption of validity in legislative classifications; classification, however, must be based upon
some real and substantial distinction, bearing a reasonable and just relation to the things in respect to which
such classification is imposed, and classification cannot be arbitrarily made without any substantial basis.
Pederson v. Superior Court (App. 2 Dist. 2003) 130 Cal.Rptr.2d 289, 105 Cal.App.4th 931. Constitutional Law

 1021; Constitutional Law  3035; Constitutional Law  3057

1. Construction and application

Proceedings under statute governing initial evaluation and treatment of misdemeanor defendant thought to be
incompetent due to a mental disorder are initiated by the court's expression of doubt concerning the defendant's
mental competence, and the court's query to and response from counsel concerning counsel's assessment of the
defendant. Pederson v. Superior Court (App. 2 Dist. 2003) 130 Cal.Rptr.2d 289, 105 Cal.App.4th 931. Criminal
Law  625.10(3)

Unconstitutional statute section governing initial evaluation and treatment of misdemeanor defendants thought
to be incompetent due to a mental disorder and requiring submission to Lanterman-Petris-Short (LPS) Act's
involuntary evaluation and treatment in lieu of or prior to a competency determination could not be severed;
deleting unconstitutional provision would leave statute without provisions comparable to those in statute
governing felony defendants thought to be incompetent, and statute would thus be incomplete. Pederson v.
Superior Court (App. 2 Dist. 2003) 130 Cal.Rptr.2d 289, 105 Cal.App.4th 931. Statutes  64(6)

Unconstitutional statute section governing initial evaluation and treatment of misdemeanor defendants thought
to be incompetent due to a mental disorder and requiring submission to Lanterman-Petris-Short (LPS) Act's
involuntary evaluation and treatment in lieu of or prior to a competency determination could not be reformed;
reformation would require comprehensive rewriting of statute, reformation would raise additional constitutional
issues, and there was no reasonable basis for thinking Legislature had intended such result. Pederson v.
Superior Court (App. 2 Dist. 2003) 130 Cal.Rptr.2d 289, 105 Cal.App.4th 931. Constitutional Law  1008



Referral of misdemeanor defendant to mental health facility for 72-hour evaluation and treatment was pursuant
to statute concerning determination of whether defendant is danger to himself or others, and not pursuant to
statute concerning determination of competency to stand trial, and thus did not affect statutory time to bring
defendant to trial, though trial court stated that time would be stayed and inferred that referral was pursuant to
latter statute; discussion at hearing dealt with dangerousness, and trial court stated no conclusion as to
competence to stand trial. People v. Ford, 1997, 73 Cal.Rptr.2d 836, 59 Cal.App.4th Supp. 1. Criminal Law

 577.11(6)

2. Equal protection

Although misdemeanants and felons are not necessarily similarly situated for equal protection purposes, with
respect to the purpose underlying penal code title governing inquiry into competence of defendant before trial
or after conviction, misdemeanor and felony defendants suspected of mental incompetence due to a mental
disorder are sufficiently similar that some level of scrutiny is required of the differing treatment of
misdemeanor defendants under statute section governing initial evaluation and treatment of misdemeanor
defendants thought to be incompetent due to a mental disorder. Pederson v. Superior Court (App. 2 Dist. 2003)
130 Cal.Rptr.2d 289, 105 Cal.App.4th 931. Constitutional Law  3171; Criminal Law  625.10(3);
Mental Health  433(1)

3. Strict scrutiny

Strict scrutiny of statute section governing initial evaluation and treatment of misdemeanor defendants thought
to be incompetent due to a mental disorder was compelled by the substantial liberty interest involved in the
statute's incorporation of Lanterman-Petris-Short (LPS) Act commitment proceedings; because confinement in
a mental institution constituted a massive curtailment of liberty, strict scrutiny was applied to involuntary civil
commitment schemes claimed to violate the equal protection rights of similarly situated groups. Pederson v.
Superior Court (App. 2 Dist. 2003) 130 Cal.Rptr.2d 289, 105 Cal.App.4th 931. Constitutional Law  3143

4. Compelling state interest

There was no compelling state interest in requiring misdemeanor defendants suspected of incompetence due to
a mental disorder to submit to Lanterman-Petris-Short (LPS) Act involuntary evaluation and treatment in lieu of
or prior to a competency determination, while, in case of felony defendants suspected of incompetence,
suspicion triggered competence hearing, and thus statute violated misdemeanor defendants' equal protection
rights; procedure resulted in involuntary 72-hour period of medical evaluation of whether patient was dangerous
to himself or others, which was not evaluation of competence to stand trial, and had effect of delaying hearing
on competence to stand trial. Pederson v. Superior Court (App. 2 Dist. 2003) 130 Cal.Rptr.2d 289, 105
Cal.App.4th 931. Constitutional Law  3171; Criminal Law  625.10(3); Mental Health  433(1)

§ 1368. Doubt as to defendant's sanity; mental competence; hearing; stay of criminal proceedings;
discharge or retention of jury 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) If, during the pendency of an action and prior to judgment, a doubt arises in the mind of the judge as to the
mental competence of the defendant, he or she shall state that doubt in the record and inquire of the attorney for
the defendant whether, in the opinion of the attorney, the defendant is mentally competent.  If the defendant is
not represented by counsel, the court shall appoint counsel.  At the request of the defendant or his or her
counsel or upon its own motion, the court shall recess the proceedings for as long as may be reasonably
necessary to permit counsel to confer with the defendant and to form an opinion as to the mental competence of
the defendant at that point in time.

(b) If counsel informs the court that he or she believes the defendant is or may be mentally incompetent, the
court shall order that the question of the defendant's mental competence is to be determined in a hearing which



is held pursuant to Sections 1368.1 and 1369.  If counsel informs the court that he or she believes the defendant
is mentally competent, the court may nevertheless order a hearing.  Any hearing shall be held in the superior
court.

(c) Except as provided in Section 1368.1, when an order for a hearing into the present mental competence of the
defendant has been issued, all proceedings in the criminal prosecution shall be suspended until the question of
the present mental competence of the defendant has been determined.

If a jury has been impaneled and sworn to try the defendant, the jury shall be discharged only if it appears to the
court that undue hardship to the jurors would result if the jury is retained on call.

If the defendant is declared mentally incompetent, the jury shall be discharged.

CREDIT(S)
(Enacted 1872.  Amended by Code Am.1873-74, c. 614, p. 452, § 81; Code Am.1880, c. 47, p. 28, § 103;
Stats.1905, c. 246, p. 222, § 1; Stats.1937, c. 133, p. 373, § 1; Stats.1974, c. 1511, p. 3317, § 3, eff. Sept. 27,
1974; Stats.1998, c. 932 (A.B.1094), § 40.)

Historical Notes

Historical And Statutory Notes

2000 Main Volume
As enacted in 1872, the section read:
"When an indictment is called for trial, if a doubt arises as to the sanity of the defendant, the Court must

order the question to be submitted to a jury; where such doubt arises on the defendant being brought
up for judgment on conviction, the Court must order a jury to be summoned from the list of jurors
selected by the Supervisors for the year, to inquire into the fact; and the trial of the indictment or the
pronouncing of the judgment must be suspended until the question of insanity is determined by the
verdict of the jury."

The amendment of 1873-74 revised the section to read:
"When an indictment is called for trial, or at any time during the trial, or when the defendant is brought

up for judgment on conviction, if a doubt arise as to the sanity of the defendant, the Court must order
the question as to his sanity to be submitted to a jury; and the trial of the indictment, or the
pronouncing of the judgment, must be suspended until the question is determined by their verdict,
and the trial jury may be discharged or retained, according to the discretion of the Court, during the
pendency of the issue of insanity."

The 1880 amendment referred to the time when an "action" is called for trial, instead of when an
"indictment" is called for trial and it stated that the "trial", instead of the "trial of the indictment",
etc., must be suspended, etc.

The 1905 amendment changed the beginning of the section to read "If at any time during the pendency
of an action up to and including the time when defendant is brought up for judgment on conviction a
doubt arises" as to the sanity of the defendant, etc.

The 1937 amendment rewrote the section, so as to read:
"If at any time during the pendency of an action and prior to judgment a doubt arises as to the sanity of

the defendant, the court must order the question as to his sanity to be determined by a trial by the
court without a jury, or with a jury, if a trial by jury is demanded; and, from the time of such order,
all proceedings in the criminal prosecution shall be suspended until the question of the sanity of the
defendant has been determined, and the trial jury in the criminal prosecution may be discharged, or
retained, according to the discretion of the court until the determination of the issue of insanity."

The 1974 amendment rewrote the section (see 1937 amendment note for previous wording).
Stats.1998, c. 932 made the text gender-neutral.
Derivation: Stats.1851, c. 29, p. 277, § 586; Stats.1851, c. 29, p. 278, § 587.
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Cross References

Examination at regional center to determine developmental disability of defendant, see Welfare and
Institutions Code § 4654.

Extension of time for pronouncing sentence until question of insanity has been determined, see
Penal Code § 1191.

Standards of Judicial Administration, Standards for Proceedings in the Trial Courts, trial court case
disposition time goals, see Standards for Judicial Administration, Standard 2.2.

Trial court case disposition time goals, standards of judicial administration recommended by the
Judicial Council, see California Rules of Court, Standards of Judicial Administration, Standard
2.2.
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Right to separate trial of issue of insanity, time for raising question. (1931) 4 S.Cal.L.Rev. 155.
Sufficiency of showing of doubt to require separate trial of sanity. (1942) 15 S.Cal.L.Rev. 520.
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Code, 1968, p. 3.  Appendix to Journal of Senate, Reg.Sess., 1968.

United States Supreme Court

Due process and equal protection, counsel, indigent defendants, plea of guilty or nolo contendere,
right to appointed counsel on discretionary first tier review, see Halbert v. Michigan,
U.S.Mich.2005, 125 S.Ct. 2582, 545 U.S. 605, 162 L.Ed.2d 552, on remand 2007 WL 2302361.

Due process, competency standard, pleading guilty or waiving right to counsel, see  Godinez v.
Moran, 1993, 113 S.Ct. 2680, 509 U.S. 389, 125 L.Ed.2d 321, on remand 40 F.3d 1567.
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Validity 1
Verdict 53
Waiver 52
Waiver, counsel 15.5
Weight and sufficiency, evidence 48
Wrongful commitment 26.5

1. Validity

Statute requiring suspension of criminal proceedings when judge expresses doubt of defendant's mental
competence does not confer upon defense counsel power to nullify lengthy guilt trial or lengthy penalty trial if,
for first time, defendant is not competent at time of pronouncement of judgment. Booth v. Superior Court (App.
2 Dist. 1997) 66 Cal.Rptr.2d 758, 57 Cal.App.4th 91, rehearing denied, review denied. Mental Health  432

Section 1367 and this section relating to punishment of insane persons and to procedures to be followed where
there is doubt as to defendant's sanity, do not offend the Fifth or Fourteenth Amendments (U.S.C.A.Const.
Amends. 5, 14), in situation where defendant was examined by court-appointed psychiatrist without any offer of
counsel or warning on self-incrimination, where it appeared that none of the statements made to psychiatrist
were received in evidence at trial which commenced more than one month after final proceeding under these
sections. People v. Pacheco (App. 2 Dist. 1968) 66 Cal.Rptr. 142, 258 Cal.App.2d 800. Constitutional Law 
4783(3); Mental Health  433(1)

This section, relative to determining defendant's insanity, is constitutional, notwithstanding jury trial is not
provided unless trial is demanded, since Const. Art. 1, § 7 (repealed; see, now, Const. Art. 1, § 16) guarantee of
jury trial applies only to ordinary criminal and civil cases where an issue of fact is raised by pleadings, and has
no application to special proceeding provided by this section. People v. Loomis (App. 2 Dist. 1938) 27
Cal.App.2d 236, 80 P.2d 1012. Jury  21.5

2. Construction and application



Only when the accused presents substantial evidence of incompetence to stand trial does due process require a
full competency hearing. People v. Lewis (2006) 47 Cal.Rptr.3d 467, 39 Cal.4th 970, 140 P.3d 775, rehearing
denied, as modified, certiorari denied 127 S.Ct. 2130, 167 L.Ed.2d 867. Constitutional Law  4783(2)

Capital murder defendant's conduct during trial did not warrant any further assessment of his competency to
stand trial, especially where defendant's most conspicuous outburst during trial demonstrated his ability to
understand proceedings and assist counsel; defendant objected to his counsel's failure to question witness
concerning witness' identification of another individual in photographic lineup, showing understanding of both
nature of proceedings and potential deficiencies in state's case, and demonstrating ability to offer assistance to
counsel. People v. Marks (2003) 2 Cal.Rptr.3d 252, 31 Cal.4th 197, 72 P.3d 1222, rehearing denied, certiorari
denied 124 S.Ct. 2101, 541 U.S. 1033, 158 L.Ed.2d 716. Criminal Law  625.10(2.1)

Once a defendant has been found to be competent to stand trial, even bizarre statements and actions are not
enough to require a further inquiry. People v. Marks (2003) 2 Cal.Rptr.3d 252, 31 Cal.4th 197, 72 P.3d 1222,
rehearing denied, certiorari denied 124 S.Ct. 2101, 541 U.S. 1033, 158 L.Ed.2d 716. Criminal Law  625.25

The statute governing declaration of a defendant's mental incompetency does not end criminal proceedings, it
merely suspends them. People v. Smith (App. 5 Dist. 2003) 1 Cal.Rptr.3d 779, 110 Cal.App.4th 492, review
denied, certiorari denied 124 S.Ct. 1672, 541 U.S. 944, 158 L.Ed.2d 369, habeas corpus dismissed 2006 WL
2943094. Criminal Law  625(1)

Although it arises in the context of a criminal trial, a competency hearing is a special proceeding, governed
generally by the rules applicable to civil proceedings. Baqleh v. Superior Court (App. 1 Dist. 2002) 122
Cal.Rptr.2d 673, 100 Cal.App.4th 478, review denied. Criminal Law  623.1

Task of trial court and jury in "competency to stand trial" proceedings and insanity plea situations is to weigh
evidence and determine whether a given individual is "competent" and/or "sane" for law's purposes, not merely
to decide whether or not he is "mentally ill" in some sense. People v. Kurbegovic (App. 2 Dist. 1982) 188
Cal.Rptr. 268, 138 Cal.App.3d 731. Criminal Law  48; Criminal Law  625.20

Unlike insanity, person suffering from amnesia may be perfectly rational for purpose of being able to go to trial.
People v. McBroom (App. 5 Dist. 1968) 70 Cal.Rptr. 326, 264 Cal.App.2d 242. Mental Health  432

A proceeding to determine sanity of defendant accused of a crime is a "special proceeding" rather than a
"criminal action"; in such a proceeding the defendant is not charged with a criminal act and is not subject to
criminal proceedings or punishment if he is found insane. People v. Fields (1965) 42 Cal.Rptr. 833, 62 Cal.2d
538, 399 P.2d 369, certiorari denied 86 S.Ct. 113, 382 U.S. 858, 15 L.Ed.2d 95. Criminal Law  625(1)

A proceeding to determine the question of present sanity of accused is not a part of the criminal prosecution but
is a special proceeding, civil in character. Ex parte Shaw (App. 1 Dist. 1953) 115 Cal.App.2d 753, 252 P.2d
970. Criminal Law  625(1)

The provisions of the Welfare and Institutions Code, relating to sexual psychopaths, do not have the same force
and effect as the insanity provisions of § 1367 and this section. People v. Haley (App. 3 Dist. 1941) 46
Cal.App.2d 618, 116 P.2d 498. Criminal Law  625

Proceeding under this section to determine insanity is not "criminal action," as respects a defendant's
constitutional right to jury trial, for defendant is chargeable with no criminal act, nor would he be subject to
punishment if found to be insane. People v. Loomis (App. 2 Dist. 1938) 27 Cal.App.2d 236, 80 P.2d 1012. Jury

 21.5

Proceeding under this section to determine insanity is not "civil action," as respects defendant's constitutional
right to jury trial, since it is not prosecuted by one party against another for declaration, enforcement, or
protection of right, or redress or prevention of wrong. People v. Loomis (App. 2 Dist. 1938) 27 Cal.App.2d 236,
80 P.2d 1012. Jury  21.5



Language of this section, providing that, when trial as to sanity is ordered, "trial or the pronouncing of the
judgment must be suspended," is mandatory, and self-executing. People v. Grace (App. 2 Dist. 1926) 77
Cal.App. 752, 247 P. 585. Criminal Law  623

Judge in superior court was bound to know, as matter of law, that order had been made for trial as to defendant's
sanity. People v. Grace (App. 2 Dist. 1926) 77 Cal.App. 752, 247 P. 585. Criminal Law  623

Deputy district attorney had duty to remind court of order for trial as to defendant's sanity, if he knew of its
existence. People v. Grace (App. 2 Dist. 1926) 77 Cal.App. 752, 247 P. 585. Criminal Law  623

2.5. Construction with other laws

The California rule of judicial immunity with regard to competency proceedings is broader than the federal rule
for compliance with the constitutional right against self-incrimination and right to counsel. In re Hernandez
(App. 4 Dist. 2006) 49 Cal.Rptr.3d 301, 143 Cal.App.4th 459. Criminal Law  393(1)

Defendant found incompetent to stand trial on charges of child molestation could not circumvent statute
mandating confinement for such defendants with other statute allowing outpatient treatment for qualifying
defendants found incompetent to stand charges for crimes subject to registration as sex offender; by its terms,
other statute applied only to defendants who were previously found to be incompetent on a sex offense, or were
subject to competency proceeding separate from current prosecution. People v. Superior Court (App. 3 Dist.
2005) 24 Cal.Rptr.3d 66, 125 Cal.App.4th 1558, review denied. Mental Health  436.1

Civil nature of a trial on the issue of competency vests the trial court with authority to utilize appropriate rules
set forth in the Code of Civil Procedure, even though the underlying issue relates to the commission of a
criminal offense. Baqleh v. Superior Court (App. 1 Dist. 2002) 122 Cal.Rptr.2d 673, 100 Cal.App.4th 478,
review denied. Criminal Law  623.1

Provisions of Civil Discovery Act relating to scope of permissible discovery and setting forth procedure by
which party may obtain discovery by way of a mental examination apply to competency hearings in a criminal
prosecution, subject to certain constitutionally mandated use limitations. Baqleh v. Superior Court (App. 1 Dist.
2002) 122 Cal.Rptr.2d 673, 100 Cal.App.4th 478, review denied. Mental Health  434

Order granting prosecution's request in murder prosecution that defendant be examined in connection with
competency hearing by an expert retained by prosecution violated applicable provisions of Civil Discovery Act
to the extent that it permitted unspecified individuals to examine petitioner at times and places of their choosing
with respect to matters that might be unrelated to his competence to stand trial. Baqleh v. Superior Court (App.
1 Dist. 2002) 122 Cal.Rptr.2d 673, 100 Cal.App.4th 478, review denied. Mental Health  434

Order entered in murder prosecution, that examinations of defendant in connection with competency hearing by
expert retained by prosecution be videotaped, violated applicable provision of Civil Discovery Act allowing
mental examinations to be recorded only by means of audio tape. Baqleh v. Superior Court (App. 1 Dist. 2002)
122 Cal.Rptr.2d 673, 100 Cal.App.4th 478, review denied. Mental Health  434

Trial court had statutory authority in murder prosecution to order defendant, in connection with competency
hearing, to submit to a mental examination by an expert designated by the prosecution, but any such order was
governed by provisions of Civil Discovery Act relating to mental examinations. Baqleh v. Superior Court (App.
1 Dist. 2002) 122 Cal.Rptr.2d 673, 100 Cal.App.4th 478, review denied. Mental Health  434

If defendant refused to submit to mental examination by an expert retained by prosecution in connection with
competency hearing, after being ordered to do so in a discovery order complying with applicable provisions of
Civil Discovery Act, court would be authorized, on motion of prosecution, to impose issue and evidence
sanctions, including a disclosure to jury of defendant's refusal to comply with order. Baqleh v. Superior Court
(App. 1 Dist. 2002) 122 Cal.Rptr.2d 673, 100 Cal.App.4th 478, review denied. Mental Health  434

3. Due process



Trial court did not deprive defendant of any due process right under California law to an evidentiary hearing to
determine his competence to stand trial, in prosecution for child molestation; although the trial court initially
stated that it would hold a competency hearing, and then decided instead to appoint an expert to assist it in
determining whether such hearing was warranted, the trial court followed California's procedure for
ascertaining whether to hold a competency hearing. Mendez v. Knowles, C.A.9 (Cal.)2008, 535 F.3d 973.
Criminal Law  625.10(3)

Failure to hold hearing, before acceptance of guilty plea, to determine petitioner's mental competency to
proceed, did not constitute denial of due process in absence of objective symptoms of incompetency sufficient
to raise substantial doubt as to competency of petitioner, who had no prior or subsequent record of mental
illness. Schoeller v. Dunbar, N.D.Cal.1968, 311 F.Supp. 256, affirmed 423 F.2d 1183, certiorari denied 91 S.Ct.
69, 400 U.S. 834, 27 L.Ed.2d 66. Constitutional Law  4783(2)

Trial court's failure to suspend criminal proceedings of its own initiative to determine issue of competency,
when psychologist testified at penalty phase of capital murder prosecution that defendant was mentally
deficient, that the deficiency arose before defendant was 18 years of age, and that the deficiency constituted a
substantial disability, did not violate defendant's state and federal constitutional rights to due process; testimony
did not raise a doubt on the issue of mental competence. People v. Romero (2008) 79 Cal.Rptr.3d 334, 44
Cal.4th 386, 187 P.3d 56, rehearing denied. Criminal Law  625.10(4)

Four factors are considered in assessing whether a meaningful retrospective competency determination can be
made consistent with a defendant's due process rights: (1) the passage of time, (2) the availability of
contemporaneous medical evidence, including medical records and prior competency determinations, (3) any
statements by the defendant in the trial record, and (4) the availability of individuals and trial witnesses, both
experts and non-experts, who were in a position to interact with defendant before and during trial. People v.
Robinson (App. 3 Dist. 2007) 60 Cal.Rptr.3d 102, 151 Cal.App.4th 606. Constitutional Law  4783(1)

The criminal trial of a mentally incompetent person violates due process. People v. Lewis (2006) 47 Cal.Rptr.3d
467, 39 Cal.4th 970, 140 P.3d 775, rehearing denied, as modified, certiorari denied 127 S.Ct. 2130, 167 L.Ed.2d
867. Constitutional Law  4782

Jury in competency hearing for capital murder defendant was not required to find that defendant would be
competent to stand trial for entire duration of capital proceedings; due process was satisfied by statute providing
for additional competency proceedings for substantial changes in circumstances. People v. Dunkle (2005) 32
Cal.Rptr.3d 23, 36 Cal.4th 861, 116 P.3d 494, rehearing denied, certiorari denied 126 S.Ct. 1884, 547 U.S.
1100, 164 L.Ed.2d 571. Constitutional Law  4786; Criminal Law  625.10(1)

As a matter of due process, the state may not try or convict a mentally incompetent defendant. People v. Ramos
(2004) 21 Cal.Rptr.3d 575, 34 Cal.4th 494, 101 P.3d 478, rehearing denied, certiorari denied 126 S.Ct. 91, 546
U.S. 844, 163 L.Ed.2d 108. Constitutional Law  268.2(2)

The failure of a trial court to employ procedures to protect against trial of an incompetent defendant deprives
the defendant of his due process right to a fair trial and requires reversal of his conviction. People v. Ary (App.
1 Dist. 2004) 13 Cal.Rptr.3d 482, 118 Cal.App.4th 1016, review denied, opinion after remand 2008 WL
2212381, unpublished. Constitutional Law  4783(1); Criminal Law  1166(11)

As a matter of due process, the trial court is required to conduct a hearing to determine a defendant's
competency whenever substantial evidence of incompetence has been introduced, that is, evidence that raises a
reasonable doubt about the defendant's competence to stand trial. People v. Avila (App. 5 Dist. 2004) 11
Cal.Rptr.3d 894, 117 Cal.App.4th 771, review denied, appeal after new sentencing hearing 2005 WL 1970976,
unpublished. Constitutional Law  4783(2)

Admission of written reports from two examining psychologists reaching opposite conclusions as to murder
defendant's sanity did not constitute denial of due process because defendant lacked opportunity to
cross-examine those witnesses and trial court did not allow a third expert to act as a "tie-breaker" to determine



whether defendant was competent to stand trial. People v. Lawley (2002) 115 Cal.Rptr.2d 614, 27 Cal.4th 102,
38 P.3d 461, rehearing denied, certiorari denied 123 S.Ct. 671, 537 U.S. 1073, 154 L.Ed.2d 567. Criminal Law

 625.15

Assignment of defendant's competency hearing to a trial judge other than judge who had observed defendant's
outburst in the courtroom and entertained doubt as to defendant's competency to proceed to trial did not
constitute denial of defendant's constitutional right to due process. People v. Lawley (2002) 115 Cal.Rptr.2d
614, 27 Cal.4th 102, 38 P.3d 461, rehearing denied, certiorari denied 123 S.Ct. 671, 537 U.S. 1073, 154
L.Ed.2d 567. Criminal Law  623.1

When, at any time prior to judgment, a trial court is presented with substantial evidence of a defendant's
incompetence to stand trial, due process requires a full competency hearing. People v. Lawley (2002) 115
Cal.Rptr.2d 614, 27 Cal.4th 102, 38 P.3d 461, rehearing denied, certiorari denied 123 S.Ct. 671, 537 U.S. 1073,
154 L.Ed.2d 567. Constitutional Law  4783(2)

Trial of an incompetent defendant violates an accused's right to due process. People v. Weaver (2001) 111
Cal.Rptr.2d 2, 26 Cal.4th 876, 29 P.3d 103, certiorari denied 122 S.Ct. 1920, 535 U.S. 1058, 152 L.Ed.2d 828.
Constitutional Law  4782

The trial court has no discretion on whether or not to order a competency hearing once there exists substantial
evidence giving rise to a doubt regarding defendant's competency; if a trial court proceeds without holding a
competency hearing, the defendant has been deprived of his due process right to a fair trial, the trial court has
acted in excess of its jurisdiction, and the judgment is a nullity. People v. Castro (App. 5 Dist. 2000) 93
Cal.Rptr.2d 770, 78 Cal.App.4th 1402, modified on denial of rehearing. Criminal Law  625(2)

Under due process principles, substantial evidence of incompetence to stand trial is sufficient to require a full
competence hearing even if the evidence is in conflict. People v. Welch (1999) 85 Cal.Rptr.2d 203, 20 Cal.4th
701, 976 P.2d 754, rehearing denied, certiorari denied 120 S.Ct. 1160, 528 U.S. 1154, 145 L.Ed.2d 1071.
Constitutional Law  4783(2)

Due process requires that any doubt regarding defendant's competency to stand trial be examined and evaluated
by experts before proceeding with trial. People v. Harris (App. 1 Dist. 1993) 18 Cal.Rptr.2d 92, 14 Cal.App.4th
984, rehearing denied. Constitutional Law  4783(1)

State and federal constitutional due process rights of capital murder defendant were not violated by competency
decision reached after hearing which involved reports of two physicians as to defendant's mental state, even
though defendant had not had full, trial-type adversary hearing on issue of competence; counsel had stipulated
to hearing before judge, based on reports. People v. McPeters (1992) 9 Cal.Rptr.2d 834, 2 Cal.4th 1148, 832
P.2d 146, modified on denial of rehearing, certiorari denied 113 S.Ct. 1865, 507 U.S. 1037, 123 L.Ed.2d 486.
Constitutional Law  4786; Criminal Law  625.15; Criminal Law  625.20

Fact that defense counsel might have believed that defendant did not fall under the M'Naughten test and thus
did not have her plead not guilty by reason of insanity, thus precluding her from obtaining any relief on the
basis of the California Supreme Court, which later adopted the American Law Institute test in lieu of the
M'Naughten test, did not deprive defendant of due process. People v. Foster (App. 2 Dist. 1980) 162 Cal.Rptr.
623, 102 Cal.App.3d 882. Constitutional Law  4514

Due process would not be satisfied merely by inquiry of defendant's attorney as to whether, in the attorney's
opinion, defendant is mentally competent to stand trial where such an inquiry resulted in counsel's stated belief
in defendant's competence in the face of substantial evidence of incompetence. People v. Tomas (App. 2 Dist.
1977) 141 Cal.Rptr. 453, 74 Cal.App.3d 75. Constitutional Law  4783(1)

Defendant was not denied due process of law because trial court did not conduct full hearing on question
whether defendant was sane at time of trial, where defendant did not contend that he was insane but merely that
heavy dosage of tranquilizing drugs he was then using affected his mental condition and memory, and trial
judge recessed the trial, appointed psychiatrists to examine defendant, and received their reports that defendant



was presently sane, and defendant produced no evidence to rebut reports of psychiatrists. People v. Kohn (App.
1 Dist. 1968) 65 Cal.Rptr. 867, 258 Cal.App.2d 368. Constitutional Law  4783(2)

Indigent defendant who was provided with two psychiatric examinations, counsel to represent him at special
sanity hearing, and opportunity to present evidence was afforded all of elements of "due process" required
under this section authorizing sanity hearing. People v. Hill (1967) 60 Cal.Rptr. 234, 67 Cal.2d 105, 429 P.2d
586, certiorari denied 88 S.Ct. 572, 389 U.S. 1009, 19 L.Ed.2d 607. Constitutional Law  4806;
Constitutional Law  4789(2)

Procedure under this section authorizing determination of defendant's sanity when doubt as to sanity arises
during pendency of an action must comply with requirements of due process of law. People v. Pennington
(1967) 58 Cal.Rptr. 374, 66 Cal.2d 508, 426 P.2d 942. Constitutional Law  4783(3)

Where, prior to commencement of trial, four psychiatric reports were filed with court, all of which were to
effect that defendant was insane at time of offense and at time of trial and two of which specifically pointed out
that defendant was unable to co-operate with his attorney in conducting his defense, and all the testimony at the
trial was to the same effect, the defendant was, in legal effect, deprived of his constitutional right to be present
at his trial because his mental condition prevented him from knowing what was occurring, and this lack of
mental presence was a denial of due process of law, and consequently conviction would be set aside on petition
for writ of habeas corpus and trial court would be directed to determine whether defendant was presently sane
and if so to retry the issue of defendant's sanity at time of offense. In re Dennis (1959) 51 Cal.2d 666, 335 P.2d
657. Constitutional Law  4782; Habeas Corpus  477; Habeas Corpus  797

4. Privilege against self-incrimination

The purposes of the rule of immunity, preventing a psychiatrist appointed to examine a defendant for
competency from testifying on the issues of the defendant's guilt, sanity, or penalty, are to protect a defendant's
privilege against self-incrimination and to promote the public policy of not trying persons who are mentally
incompetent. In re Hernandez (App. 4 Dist. 2006) 49 Cal.Rptr.3d 301, 143 Cal.App.4th 459. Criminal Law 
393(1)

Fifth Amendment violation in allowing testifying defendant, charged with shooting at motor vehicle and assault
with firearm, to be impeached with statements made during competency evaluation, was not prejudicial;
evidence of guilt, including eyewitness seeing defendant with rifle and bullet fragments from car matching shell
casings found in defendant's home, was overwhelming, and impeaching effect of defendant's statements about
alcohol consumption and shooting at birds was minimal. People v. Pokovich (2006) 48 Cal.Rptr.3d 158, 39
Cal.4th 1240, 141 P.3d 267. Criminal Law  1169.1(7)

Although under the statutory scheme for determining a defendant's competence a defendant must submit to a
court-initiated competency evaluation, there is no compulsion to make any statements, and therefore any
statement a defendant makes during the mental competency evaluation is not compelled, legislatively or
otherwise. People v. Pokovich (2006) 48 Cal.Rptr.3d 158, 39 Cal.4th 1240, 141 P.3d 267. Criminal Law 
625.15

Because the statutory scheme governing competency to stand trial does not give the defendant the right to
refuse to submit to the competency examination, it implicates a defendant's federal constitutional privilege
against self-incrimination. People v. Pokovich (2006) 48 Cal.Rptr.3d 158, 39 Cal.4th 1240, 141 P.3d 267.
Criminal Law  393(1)

Competency proceedings are initiated by the trial court, not the defendant, and thus the defendant cannot refuse
to undergo a psychiatric examination and cannot waive the right to a trial on the issue of competency. People v.
Pokovich (2006) 48 Cal.Rptr.3d 158, 39 Cal.4th 1240, 141 P.3d 267. Criminal Law  625.35

Fifth Amendment prohibited impeaching testifying defendant, charged with shooting at motor vehicle and
assault with firearm, with statements made before trial to mental health professionals during court-ordered
examination to determine defendant's competency to stand trial; impairment of mental competency evaluation



process if impeachment were permitted outweighed speculative risk to truth-seeking function of criminal trial if
impeachment was denied; disapproving People v. Stanfill, 184 Cal.App.3d 577, 229 Cal.Rptr. People v.
Pokovich (2006) 48 Cal.Rptr.3d 158, 39 Cal.4th 1240, 141 P.3d 267. Witnesses  390.1

California's standard for competence to stand trial, as embodied in pattern instruction, meets the standard
articulated for federal due process purposes, which is whether the defendant has sufficient present ability to
consult with his lawyer with a reasonable degree of rational understanding and whether he has a rational as well
as a factual understanding of the proceedings against him. People v. Jablonski (2006) 38 Cal.Rptr.3d 98, 37
Cal.4th 774, 126 P.3d 938, rehearing denied, certiorari denied 127 S.Ct. 150, 166 L.Ed.2d 110. Constitutional
Law  4782; Mental Health  432

In general, the Fifth Amendment privilege against self-incrimination applies to competency examinations, and
in California, the protection afforded by application of the Fifth Amendment is in fact provided by a judicially
declared rule of immunity applicable to all persons whose competency to stand trial is determined at a hearing.
People v. Jablonski (2006) 38 Cal.Rptr.3d 98, 37 Cal.4th 774, 126 P.3d 938, rehearing denied, certiorari denied
127 S.Ct. 150, 166 L.Ed.2d 110. Criminal Law  393(1)

Miranda warnings need not be given an accused ordered to submit to a competency examination because the
use and derivative use immunity, under judicially declared rule barring use at trial on issue of guilt of
statements made by defendant to experts appointed for a competency evaluation, is fully effective to secure
privilege against compelled self-incrimination. Baqleh v. Superior Court (App. 1 Dist. 2002) 122 Cal.Rptr.2d
673, 100 Cal.App.4th 478, review denied. Criminal Law  412.2(3)

Defendant cannot on basis of Fifth Amendment refuse to submit to a mental examination by a prosecution
expert when properly ordered to do so in connection with a competency hearing; judicially declared rule of
immunity provides the necessary assurance that defendant will not be convicted of a crime by use of any
information obtained at a court-compelled mental examination or the use of information obtained from that
examination, and that sentencing will likewise not be affected by such information or the fruits thereof. Baqleh
v. Superior Court (App. 1 Dist. 2002) 122 Cal.Rptr.2d 673, 100 Cal.App.4th 478, review denied. Criminal Law

 393(1)

If there is sufficient doubt the defendant may be developmentally disabled, and the suspicion appears on the
record as a matter of law, if the trial court fails to proceed in accordance with statute requiring the appointment
of director of regional center for developmentally disabled to evaluate defendant, an abuse of discretion is
shown, and a reversal is required. People v. Castro (App. 5 Dist. 2000) 93 Cal.Rptr.2d 770, 78 Cal.App.4th
1402, modified on denial of rehearing. Criminal Law  1166(12)

Statements made by defendant during course of competency examination may not be used for impeachment
purposes at any proceedings other than those conducted pursuant to such examination; disagreeing with People
v. Stanfill, 184 Cal.App.3d 577, 229 Cal.Rptr. 215. People v. Harris (App. 1 Dist. 1987) 237 Cal.Rptr. 747, 192
Cal.App.3d 943, review denied. Witnesses  379(2)

By testifying that he had no recollection of criminal incidents at golf course, defendant waived his privilege
against self-incrimination with respect to his discussions regarding golf course incidents with court-appointed
psychiatrist, and thus, psychiatrist could testify, as a legitimate means of impeaching defendant's credibility, as
to psychiatrist's opinion that defendant was aware of his actions at golf course. People v. Stanfill (App. 5 Dist.
1986) 229 Cal.Rptr. 215, 184 Cal.App.3d 577. Witnesses  305(2)

Privilege against self-incrimination is applicable to proceeding under this section to determine an accused's
competency to stand trial. Posner v. Superior Court of Santa Clara County (App. 1 Dist. 1980) 166 Cal.Rptr.
123, 107 Cal.App.3d 928. Criminal Law  393(1)

5. Duty of court

Trial judge did not have duty to advise defendant, who was represented by counsel, that he was entitled to a jury
trial on issue of his present sanity. People v. Sanchez (1969) 79 Cal.Rptr. 781, 275 Cal.App.2d 226; People v.



Hill (1967) 60 Cal.Rptr. 234, 429 P.2d 586, 67 Cal.2d 105, certiorari denied 88 S.Ct. 572, 389 U.S. 1009, 19
L.Ed.2d 607.

A trial court's duty to suspend criminal proceedings arises only when there is a doubt as to defendant's
competency to stand trial, not when there is merely a doubt as to the existence of a mental disorder or
developmental disability that does not implicate a defendant's competency to stand trial. People v. Romero
(2008) 79 Cal.Rptr.3d 334, 44 Cal.4th 386, 187 P.3d 56, rehearing denied. Criminal Law  625.10(3)

Statutory right to competency hearing was not triggered, since court did not declare doubt as to defendant's
competence, even though court appointed psychiatrist to conduct summary evaluation of defendant to help it
decide whether to declare such doubt. People v. Garcia (App. 2 Dist. 2008) 70 Cal.Rptr.3d 837, 159
Cal.App.4th 163, review denied. Criminal Law  625.10(3)

The court's duty to conduct a competency hearing may arise at any time prior to judgment. People v. Rogers
(2006) 48 Cal.Rptr.3d 1, 39 Cal.4th 826, 141 P.3d 135, certiorari denied 127 S.Ct. 2129, 167 L.Ed.2d 866.
Criminal Law  625.10(2.1)

Both federal due process and state law require a trial judge to suspend trial proceedings and conduct a
competency hearing whenever the court is presented with substantial evidence of incompetence, that is,
evidence that raises a reasonable or bona fide doubt concerning the defendant's competence to stand trial.
People v. Rogers (2006) 48 Cal.Rptr.3d 1, 39 Cal.4th 826, 141 P.3d 135, certiorari denied 127 S.Ct. 2129, 167
L.Ed.2d 866. Constitutional Law  4783(2); Criminal Law  625.10(3)

A trial court is required to conduct a competency hearing during the pendency of a criminal proceeding only if
substantial evidence of the defendant's incompetence is introduced. People v. Ramirez (2006) 46 Cal.Rptr.3d
677, 39 Cal.4th 398, 139 P.3d 64, rehearing denied, certiorari denied 127 S.Ct. 2877, 167 L.Ed.2d 1155.
Criminal Law  625.10(3)

Judge's statement that defendant was a "psychopath" did not indicate that the judge entertained or should have
entertained a doubt concerning defendant's competence to stand trial two years later; the term "psychopath"
commonly is used to describe individuals with antisocial personality disorder, defined as a pervasive pattern of
disregard for, and violation of, the rights of others. People v. Blair (2005) 31 Cal.Rptr.3d 485, 36 Cal.4th 686,
115 P.3d 1145, certiorari denied 126 S.Ct. 1881, 547 U.S. 1107, 164 L.Ed.2d 584. Criminal Law 
625.10(3)

Both the due process clause of the Fourteenth Amendment to the United States Constitution and state law
require a trial judge to suspend proceedings and conduct a competency hearing whenever the court is presented
with substantial evidence of defendant's incompetence, that is, evidence that raises a reasonable or bona fide
doubt concerning the defendant's competence to stand trial. People v. Blair (2005) 31 Cal.Rptr.3d 485, 36
Cal.4th 686, 115 P.3d 1145, certiorari denied 126 S.Ct. 1881, 547 U.S. 1107, 164 L.Ed.2d 584. Constitutional
Law  4783(2); Criminal Law  625.10(3)

To trigger a trial court's duty to conduct a competence hearing, a defendant must exhibit more than bizarre,
paranoid behavior, strange words, or a preexisting psychiatric condition that has little bearing on the question of
whether the defendant can assist defense counsel. People v. Ramos (2004) 21 Cal.Rptr.3d 575, 34 Cal.4th 494,
101 P.3d 478, rehearing denied, certiorari denied 126 S.Ct. 91, 546 U.S. 844, 163 L.Ed.2d 108. Criminal Law

 625.10(2.1)

Capital defendant's behavior did not trigger trial court's duty to conduct a competency hearing prior to accepting
his guilty plea to multiple murders and his admission to a multiple-murder special circumstance allegation, and
the inception of the penalty trial; although defendant's propensity for violence, hoarding of medication while
incarcerated for an alleged suicide attempt, history of psychiatric treatment, and stated desire to receive the
death penalty may have indicated that he had violent tendencies and even a death wish, such behavior did not
raise doubts concerning his capacity to assist in his defense and participate in proceedings. People v. Ramos
(2004) 21 Cal.Rptr.3d 575, 34 Cal.4th 494, 101 P.3d 478, rehearing denied, certiorari denied 126 S.Ct. 91, 546



U.S. 844, 163 L.Ed.2d 108. Criminal Law  273(2)

Evidence presented during penalty phase of capital prosecution that defendant was abused as child, leading to
his violent behavior, and psychiatric evidence that he suffered from paranoid personality disorder did not
trigger trial court's duty to conduct a competency hearing, where, although defendant suffered from mental
disorder, such disorder did not render him mentally incompetent to understand the proceedings or assist defense
counsel. People v. Ramos (2004) 21 Cal.Rptr.3d 575, 34 Cal.4th 494, 101 P.3d 478, rehearing denied, certiorari
denied 126 S.Ct. 91, 546 U.S. 844, 163 L.Ed.2d 108. Sentencing And Punishment  1791

When there exists substantial evidence of an accused's incompetency, a trial court must declare a doubt and
hold a hearing even absent a request by either party. People v. Koontz (2002) 119 Cal.Rptr.2d 859, 27 Cal.4th
1041, 46 P.3d 335, rehearing denied, certiorari denied 123 S.Ct. 881, 537 U.S. 1117, 154 L.Ed.2d 794. Criminal
Law  625.10(3); Criminal Law  625.10(4)

Magistrate who heard and decided murder defendant's motion to waive assistance of counsel and to represent
himself did not doubt defendant's competency to stand trial, and was not required to suspend proceedings to
have defendant evaluated; magistrate's comments with respect to defendant's "competency," read in context,
reflected his reservations as to whether defendant had sufficient legal knowledge to provide adequate
self-representation, rather than any doubt as to defendant's competency to stand trial, and as of date of hearing,
appointed counsel had reported no conflicts or difficulties in dealing with defendant which might have been
result of mental illness. People v. Koontz (2002) 119 Cal.Rptr.2d 859, 27 Cal.4th 1041, 46 P.3d 335, rehearing
denied, certiorari denied 123 S.Ct. 881, 537 U.S. 1117, 154 L.Ed.2d 794. Mental Health  434

When the court becomes aware of substantial evidence which objectively generates a doubt about whether the
defendant is competent to stand trial, the trial court must on its own motion declare a doubt and suspend
proceedings even if the trial judge's personal observations lead the judge to a belief the defendant is competent;
due process requirements are not satisfied if the court merely takes the evidence to guide him in determining if
he should declare the existence of a doubt as to the defendant's competency. People v. Castro (App. 5 Dist.
2000) 93 Cal.Rptr.2d 770, 78 Cal.App.4th 1402, modified on denial of rehearing. Constitutional Law 
4783(2)

The trial court's duty includes sua sponte reconsideration of pro se status where there is substantial evidence
bringing the defendant's competency into doubt. People v. Castro (App. 5 Dist. 2000) 93 Cal.Rptr.2d 770, 78
Cal.App.4th 1402, modified on denial of rehearing. Criminal Law  625.10(4)

Trial court's expression of preliminary concerns about defendant's competency did not require commencement
of competency proceedings; trial judge expressly stated he was not expressing any doubt as to defendant's
competency. People v. Price (1991) 3 Cal.Rptr.2d 106, 1 Cal.4th 324, 821 P.2d 610, rehearing denied, certiorari
denied 113 S.Ct. 152, 506 U.S. 851, 121 L.Ed.2d 102. Criminal Law  625.10(3)

If defendant presents substantial evidence of his incompetence, due process requires that trial court conduct full
competency hearing; court's duty to conduct competency hearing arises when such evidence is presented at any
time "prior to judgment." People v. Jones (1991) 282 Cal.Rptr. 465, 53 Cal.3d 1115, 811 P.2d 757, rehearing
denied, certiorari denied 112 S.Ct. 1491, 503 U.S. 942, 117 L.Ed.2d 631. Constitutional Law  4783(2)

When defense counsel has presented substantial evidence that defendant is incompetent to stand trial, trial court
must declare doubt as to defendant's competence and suspend proceedings even if court's own observations lead
it to believe that defendant is competent. People v. Jones (1991) 282 Cal.Rptr. 465, 53 Cal.3d 1115, 811 P.2d
757, rehearing denied, certiorari denied 112 S.Ct. 1491, 503 U.S. 942, 117 L.Ed.2d 631. Criminal Law 
625.10(2.1)

When judge's attention is called to issue of a defendant's incompetency to stand trial, or he suspects possibility,
trial judge has a duty to determine whether there is substantial evidence to require a full hearing, and substantial
evidence does not necessarily exist any time counsel informs court that his client may be incompetent; if judge
determines that a full hearing is required, he is then obligated to conduct such a proceeding; otherwise, is



absence of an abuse of discretion, a full hearing is not required. People v. Stewart (App. 5 Dist. 1979) 153
Cal.Rptr. 242, 89 Cal.App.3d 992. Criminal Law  625.10(2.1)

Report of psychiatrist, presented after conviction, which indicated that defendant was not then competent to
stand trial required that trial court initiate proceedings to determine defendant's competence; failure to do so
required reversal and, since it did not appear feasible to make a retrospective determination of defendant's
competency during trial, retrial would be required once defendant was found to be competent. People v. Tomas
(App. 2 Dist. 1977) 141 Cal.Rptr. 453, 74 Cal.App.3d 75. Criminal Law  1166.6; Criminal Law  1189;
Mental Health  434

Where, prior to jury trial on question of defendant's competence to stand trial, trial court had already read two
reports submitted by psychiatrists and comprehensive background informational file, upon which psychiatrists
apparently based some of their conclusions, and trial court had no doubts whatsoever of defendant's
competency, trial court had no duty to order further psychiatric testing of defendant. People v. Campbell (App.
3 Dist. 1976) 133 Cal.Rptr. 815, 63 Cal.App.3d 599. Mental Health  434

Trial judge may not avoid his own responsibility to make proper inquiry regarding defendant's capacity to stand
trial or to understand nature of sentencing procedure by relying solely upon pretrial decision or pretrial
psychiatric reports where, during trial or prior to sentencing, he was presented with substantial change of
circumstances or with new evidence which casts serious doubt upon validity of pretrial finding of present
sanity. People v. Melissakis (App. 5 Dist. 1976) 128 Cal.Rptr. 122, 56 Cal.App.3d 52. Mental Health  434

Even if it could be considered an abuse of discretion to refuse to set aside stipulation that court might resolve
matter of defendant's sanity on basis of reports of the two psychiatrists appointed to examine him so that
defendant could secure an expert of his own choosing, any prejudice was dissipated by fact that no attempt was
made to produce testimony of an independent psychiatrist at time of second submission of defendant's
competence to stand trial to trial judge so there was nothing in record to show that any psychiatrist felt
defendant was not competent to stand trial. People v. Cisneros (App. 1 Dist. 1973) 110 Cal.Rptr. 269, 34
Cal.App.3d 399. Criminal Law  1166(12)

When doubt arises in mind of trial judge regarding defendant's present sanity or competence to stand trial it is
his duty to certify defendant for sanity hearing; the matter is jurisdictional and cannot be waived. In re Davis
(1973) 106 Cal.Rptr. 178, 8 Cal.3d 798, 505 P.2d 1018, certiorari denied 94 S.Ct. 87, 414 U.S. 870, 38 L.Ed.2d
88. Criminal Law  625.10(3)

Trial judge had duty to try issue of defendant's sanity after trial judge had expressed a doubt as to defendant's
sanity in a criminal proceeding. Application of Hedberg (App. 2 Dist. 1965) 43 Cal.Rptr. 193, 232 Cal.App.2d
728. Criminal Law  625.10(3)

By suspension of proceedings and transferring cause to psychiatric department without appointing psychiatrists
and without having arraigned defendant in one of the causes, trial judges expressed doubt as to defendant's
sanity, and they then had duty to try issue of doubt. People v. Westbrook (1964) 41 Cal.Rptr. 809, 62 Cal.2d
197, 397 P.2d 545. Criminal Law  625.10(1)

When, during pendency of criminal action in a municipal court, a doubt arises as to sanity of defendant, it is the
duty of the court to order a trial of the issue of sanity and to suspend all proceedings in criminal prosecution,
and to certify the proceedings to the superior court for determination of such issue. Ex parte Shaw (App. 1 Dist.
1953) 115 Cal.App.2d 753, 252 P.2d 970. Criminal Law  625(1)

The failure of defendant, at time he was trying his own case, to plead that he was then "insane," within meaning
of this section, providing for separate trial on issue of sanity, was not controlling on issue as to whether judge
abused his discretion in failing to order separate trial of defendant's sanity, since duty imposed upon trial judge
by this section is not conditioned on motion in reliance on code provision. People v. Aparicio (1952) 38 Cal.2d
565, 241 P.2d 221. Criminal Law  625(2)

No plea of present insanity is required.  If, at any time during the proceedings in a criminal trial, a doubt arises



as to the sanity of the defendant, it is the duty of the court, of its own motion, to suspend further proceedings in
the case until the question of sanity has been determined. People v. Ah Ying (1871) 42 Cal. 19.

6. Sua sponte motion

Murder defendant's conduct before and during trial was not substantial evidence of lack of competency to stand
trial, and court was not required sua sponte to hold competency hearing, where even supposing that certain of
defendant's conduct evinced some form of mental illness, defendant understood nature of proceedings and was
able to assist in his defense; defendant, who had extensive prior experience with criminal justice system, put on
evidence, conducted cross-examination and testified on his own behalf, appointed counsel never raised any
questions concerning defendant's competency, and deficiencies in defendant's self-representation suggested
only lack of legal training. People v. Koontz (2002) 119 Cal.Rptr.2d 859, 27 Cal.4th 1041, 46 P.3d 335,
rehearing denied, certiorari denied 123 S.Ct. 881, 537 U.S. 1117, 154 L.Ed.2d 794. Criminal Law 
625.10(4)

For purposes of assessing competency of defendant, sufficient present ability to cooperate with a lawyer and
assist rationally in preparing a defense includes more than an orientation as to time and place, and some
recollection of events is not enough. People v. Castro (App. 5 Dist. 2000) 93 Cal.Rptr.2d 770, 78 Cal.App.4th
1402, modified on denial of rehearing. Mental Health  432

It is not essential for the defendant, his or her counsel, or the prosecutor to make a motion which raises the issue
of the defendant's competence in order to permit consideration of the issue on appeal; rather, the presence of the
requisite substantial objective evidence compels the trial court to sua sponte suspend proceedings and order a
hearing, and the court's failure to do so in the face of such evidence is an act in excess of its jurisdiction and
may be raised by the defendant on appeal from the judgment. People v. Castro (App. 5 Dist. 2000) 93
Cal.Rptr.2d 770, 78 Cal.App.4th 1402, modified on denial of rehearing. Criminal Law  625.10(4)

Trial court's failing to order, sua sponte, a section 1368 competency hearing following exchange between court
and counsel at in camera hearing was not error; although defense experts emphasized defendant's inability to
tolerate stressful situations and indicated the stress of trial would make it difficult for him to testify on his own
behalf and defense counsel expressed concern that defendant could not retain information long enough to
properly prepare to testify, there was no evidence that he was incompetent to stand trial. People v. Frye (1998)
77 Cal.Rptr.2d 25, 18 Cal.4th 894, 959 P.2d 183, rehearing denied, as modified, certiorari denied 119 S.Ct.
1262, 526 U.S. 1023, 143 L.Ed.2d 358. Criminal Law  625.10(4)

Although defendant, his counsel, and prosecution may all believe that defendant is competent and defendant
and his counsel do not seek finding of incompetency of defendant to stand trial, court may in such
circumstances pursuant to this section, order hearing on its own motion to assure that mentally incompetent
person is not tried for criminal offense. People v. Skeirik (App. 3 Dist. 1991) 280 Cal.Rptr. 175, 229
Cal.App.3d 444, rehearing denied, review denied. Criminal Law  625.10(4)

6.5. Substantial evidence

Under statute providing for competency hearing during pendency of criminal proceeding if there is substantial
evidence of incompetence, "substantial evidence" is evidence that raises a reasonable doubt about the
defendant's competence to stand trial; evidence that does no more than form the basis for speculation regarding
possible current incompetence is not sufficient. People v. Ramirez (2006) 46 Cal.Rptr.3d 677, 39 Cal.4th 398,
139 P.3d 64, rehearing denied, certiorari denied 127 S.Ct. 2877, 167 L.Ed.2d 1155. Criminal Law 
625.10(3)

7. Discretion — In general

When there is less than substantial evidence of a defendant's incompetence, the trial court still has discretion
whether to order a competency hearing. People v. Kaplan (App. 4 Dist. 2007) 57 Cal.Rptr.3d 143, 149
Cal.App.4th 372, modified on denial of rehearing. Criminal Law  625.10(3)



Defense counsel's request for a psychiatric evaluation of defendant, standing alone, does not require the court to
appoint such an expert or conduct a competency hearing. People v. Ramirez (2006) 46 Cal.Rptr.3d 677, 39
Cal.4th 398, 139 P.3d 64, rehearing denied, certiorari denied 127 S.Ct. 2877, 167 L.Ed.2d 1155. Costs 
302.4; Criminal Law  625.10(3)

When a defendant has not presented substantial evidence to indicate he was incompetent, and the court's
declaration of a doubt as to his competency is therefore discretionary, the court's brief reference to the
defendant's demeanor is not error. People v. Ramos (2004) 21 Cal.Rptr.3d 575, 34 Cal.4th 494, 101 P.3d 478,
rehearing denied, certiorari denied 126 S.Ct. 91, 546 U.S. 844, 163 L.Ed.2d 108. Criminal Law  655(1)

Trial court was proceeding on discretionary basis, and was therefore permitted to cancel competency hearing at
request of defense counsel where trial court expressed no doubt concerning defendant's competency, and there
was no evidence that defendant might be incompetent to stand trial. People v. Johnson (App. 5 Dist. 1991) 1
Cal.Rptr.2d 252, 235 Cal.App.3d 1157. Criminal Law  625.10(1)

Decision whether to order competency hearing for defendant in capital murder prosecution was left to trial
court's discretion, absent any "substantial evidence" of defendant's incompetence. People v. Gallego (1990) 276
Cal.Rptr. 679, 52 Cal.3d 115, 802 P.2d 169, rehearing denied, certiorari denied 112 S.Ct. 337, 502 U.S. 924,
116 L.Ed.2d 277, rehearing denied 112 S.Ct. 650, 502 U.S. 1009, 116 L.Ed.2d 667, habeas corpus denied 77
Cal.Rptr.2d 132, 18 Cal.4th 825, 959 P.2d 290. Criminal Law  625(2)

In prosecution for murder and other offenses, even if psychiatrist's testimony, which was to effect that, due to
defendant's paranoid delusion focused on public defender's office, he was prevented from assisting public
defender in rational manner, was in conflict with evidence that defendant would not accept any attorney who
would not contest the identity issue, such testimony was substantial evidence of inability to assist public
defender for purposes of this section; under such circumstances trial court committed reversible error in failing
to either conduct competency hearing or provide for substitution of counsel. People v. Stankewitz (1982) 184
Cal.Rptr. 611, 32 Cal.3d 80, 648 P.2d 578. Criminal Law  625.10(3); Criminal Law  1166(12)

If defendant presents substantial evidence of incompetency to stand trial, he has constitutional right to hearing
on that issue and trial judge has no discretion to exercise, but if evidence of present incompetency is less than
substantial, whether to order hearing is within discretion of trial judge. People v. Zatko (App. 1 Dist. 1978) 145
Cal.Rptr. 643, 80 Cal.App.3d 534, habeas corpus dismissed. Criminal Law  625.10(2.1)

Where at time set for trial there was before the court three psychiatric reports of which one cast doubt on
defendant's present ability to understand nature and purpose of proceedings and to conduct his own defense,
there was substantial evidence that defendant was incompetent to stand trial entitling defendant to a hearing on
sanity as provided by this section, and judge had no discretion to resolve doubt as to sanity against defendant
without required hearing. People v. Bute (App. 2 Dist. 1969) 79 Cal.Rptr. 721, 275 Cal.App.2d 143. Criminal
Law  625(3)

Where, prior to judgment, doubt arises as to present sanity of defendant, hearing must be had to determine
question, but whether doubt exists is matter resting within discretion of trial judge and lack of hearing will not
be held to constitute error on appeal unless such doubt may be said to appear as matter of law. People v.
Kroeger (1964) 37 Cal.Rptr. 593, 61 Cal.2d 236, 390 P.2d 369. Criminal Law  625.10(3); Criminal Law
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Trial court's disposition of pretrial matters including demand for daily transcript of jury selection proceedings,
demand for access to statement of individual whom prosecution did not intend to call as witness, motion to
rescind order directing that results of tests be made available to prosecution, motions for continuances and
motion to suspend proceedings pursuant to this section was within court's discretion. People v. Ford (1964) 36
Cal.Rptr. 620, 60 Cal.2d 772, 388 P.2d 892, certiorari denied 84 S.Ct. 1342, 377 U.S. 940, 12 L.Ed.2d 303.
Criminal Law  586; Criminal Law  627.7(1); Criminal Law  649(1)

Determination of motion for hearing upon issue of defendant's sanity at time of trial rests within sound



discretion of court. People v. Dailey (App. 1959) 175 Cal.App.2d 101, 345 P.2d 558. Criminal Law  625(2)

Determination of a motion for hearing on question of defendant's sanity at time of trial rests within the sound
discretion of trial court. People v. Jensen (1954) 43 Cal.2d 572, 275 P.2d 25. Criminal Law  625(2)

In determination of a motion for hearing on issue of defendant's sanity at time of the trial, trial judge's
determination must be allowed a wide latitude. People v. Martin (App. 1 Dist. 1948) 87 Cal.App.2d 581, 197
P.2d 379. Criminal Law  625(2)

The determination of a motion for hearing on issue of defendant's sanity at time of trial rests within trial court's
sound discretion, and appellate court cannot measure to a nicety the basis for trial court's ruling and trial judge
must be allowed a wide latitude. People v. Lindley (1945) 26 Cal.2d 780, 161 P.2d 227. Criminal Law 
625(2); Criminal Law  1148

Whether trial court should proceed with case against defendant, claimed to be in such highly nervous and
irrational state of mind as to render him mentally incompetent to make proper defense and pleas of guilty, on
which case was set for trial, was within trial judge's sound discretion. Ex parte Hough (1944) 24 Cal.2d 522,
150 P.2d 448. Criminal Law  625(2)

Rule that whether accused's sanity will be inquired into before pronouncing sentence rests within sound
discretion of court, also applies where judge passing on motion did not preside at accused's trial. People v.
Carskaddon (App. 1932) 123 Cal.App. 177, 11 P.2d 38. Sentencing And Punishment  251

Whether sentence shall be suspended for further determination of accused's sanity rests within trial court's
discretion. People v. Chambers (App. 1932) 122 Cal.App. 723, 10 P.2d 467. Criminal Law  973

Question of defendant's mental status at time of trial is largely within trial court's discretion. People v. Rice
(App. 2 Dist. 1927) 83 Cal.App. 55, 256 P. 450. Criminal Law  625

Question whether doubt sufficient to require trial court to submit issue of accused's insanity, pursuant to this
section, is one resting largely within discretion of trial court, similar to discretion conferred by C.C.P. § 1870,
subd. 10 (repealed; see, now, Evid.C. § 870), in passing upon competency of witnesses. People v. Gilberg
(1925) 197 Cal. 306, 240 P. 1000. Criminal Law  625

8.  —  —  Abuse, discretion

When doubt of defendant's sanity at time of trial, as contemplated by this section, appears on face of record as a
matter of law, an abuse of discretion is shown and failure to order a determination of question of sanity results
as a miscarriage of justice and a reversal is required. People v. Gomez (1953) 258 P.2d 825, 41 Cal.2d 150;
State v. Aparicio (1952) 241 P.2d 221, 38 Cal.2d 565.

The trial court's failure to suspend the proceedings to conduct a second competency hearing, before sentencing
defendant, was not an abuse of discretion; defendant's competency had been addressed earlier in the
proceedings and defendant had been declared competent, and there was no reason for the court to suspect that
defendant's competency status had changed. People v. Oglesby (App. 4 Dist. 2008) 70 Cal.Rptr.3d 443, 158
Cal.App.4th 818. Criminal Law  625(3)

Trial court did not abuse its discretion in refusing to hold competency hearing and in denying codefendants'
motion for severance of trial, where there was no real doubt about defendant's competency and his bizarre
answers to a few questions on cross-examination demonstrated his hostility to prosecution and court, but not his
incompetency to testify. People v. Cooks (App. 1 Dist. 1983) 190 Cal.Rptr. 211, 141 Cal.App.3d 224, certiorari
denied 104 S.Ct. 718, 464 U.S. 1046, 79 L.Ed.2d 180. Criminal Law  622.7(1); Criminal Law 
625.10(2.1)

Trial judge did not abuse discretion in denying hearing on mental competency under this section where it
appeared that defendant fully understood proceedings and did not demonstrate lack of competency at trial.



People v. Boyd (App. 1 Dist. 1971) 94 Cal.Rptr. 575, 16 Cal.App.3d 901. Criminal Law  625(2)

Trial court did not abuse its discretion in prosecution for possession of marijuana by not ordering further
hearing as to defendant's alleged insanity. People v. Johnstone (App. 2 Dist. 1969) 77 Cal.Rptr. 867, 273
Cal.App.2d 39. Mental Health  434

Testimony of psychiatrists, neither of whom expressed any opinion on defendant's ability to assist in his
defense, to cooperate with counsel, or his ability to understand purpose or nature of criminal proceedings
against him, failed to satisfy substantial-evidence test of Pennington decision, thus precluding present sanity
hearing as matter of right; moreover, in light of the record, it could not be said that trial court abused its
discretion in refusing to order a present sanity hearing. People v. Beivelman (1968) 73 Cal.Rptr. 521, 70 Cal.2d
60, 447 P.2d 913, certiorari denied 92 S.Ct. 2415, 406 U.S. 971, 32 L.Ed.2d 671. Criminal Law 
625.10(2.1)

Portion of probation report stating that defendant was in need of an intensive program of treatment was
insufficient to support appeal from plea-of-guilty judgment on theory of extraordinary circumstances and did
not demonstrate abuse of discretion in sentencing defendant prior to determination of his sanity, and appeal was
frivolous. People v. Hunsaker (App. 2 Dist. 1963) 32 Cal.Rptr. 792, 218 Cal.App.2d 475. Sentencing And
Punishment  256

Trial court did not abuse its discretion in not ordering a hearing on question of defendant's sanity when
psychiatrist for defense and psychiatrist for prosecution were both of opinion there were no signs of psychosis
and that defendant was legally sane. People v. Lindsey (1961) 14 Cal.Rptr. 678, 56 Cal.2d 324, 363 P.2d 910,
certiorari denied 82 S.Ct. 198, 368 U.S. 916, 7 L.Ed.2d 132. Criminal Law  625.10(2.1)

In prosecution for murder, despite certain, apparently irrational comments made by defendant during course of
trial, trial court, based on the entire record, did not abuse its discretion in denying a motion, after verdict, for a
determination of present sanity of defendant. People v. Craig (1957) 49 Cal.2d 313, 316 P.2d 947. Sentencing
And Punishment  264(6)

In murder prosecution, superior court abused its discretion in failing to try issue of defendant's insanity at
commencement of trial, after reading psychiatrist's affidavit that defendant was medically and legally insane
when examined by affiant and at time of commission of alleged crime, and in permitting defendant, over his
counsel's implied objection, to withdraw his plea of not guilty by reason of insanity after jury returned verdict
of conviction, though defense counsel did not offer such affidavit at commencement of trial so as to obtain trial
on such issue before murder trial, as court must order inquisition on its own motion, if doubt arises as to
defendant's sanity at any time. People v. Merkouris (1956) 46 Cal.2d 540, 297 P.2d 999. Criminal Law 
625.10(2.1)

In prosecution for attempted robbery, even though trial judge was of opinion that accused was in need of
psychiatric treatment, trial judge's action in taking plea of guilty and in acquiescing in defendant's insistence
that he did not need aid of counsel was not an abuse of discretion. People v. Snyder (App. 1955) 135
Cal.App.2d 79, 286 P.2d 388. Criminal Law  273.1(1); Criminal Law  1762

Court did not abuse discretion in denying motion by one accused of murder for inquiry as to his sanity at time
of trial. People v. Harmon (App. 1952) 110 Cal.App.2d 545, 243 P.2d 15. Criminal Law  625(2)

Where attorney for defendant did not assert at any time during trial that defendant was incapable of
understanding proceedings against him or that defendant could not conduct his defense properly, and it did not
appear that a doubt arose in mind of trial judge as to present sanity of defendant, in view of statements of
physicians to effect that defendant was of normal intelligence, and of testimony of defendant at preliminary
examination and all other evidence, refusal of trial judge to suspend criminal proceedings and to submit
question of defendant's sanity to a jury in a special trial was not an abuse of discretion. People v. Darling (App.
2 Dist. 1951) 107 Cal.App.2d 635, 237 P.2d 691. Criminal Law  625(2)

Where defendant made application to be adjudged a sexual psychopath, and the affidavit of the defendant's



mother filed in support of the application showed nothing but a mere belief on her part that her son was such,
and her own statement showed that her belief was based only on testimony given at the trial, the trial court did
not abuse its discretion in refusing to grant the request. People v. Smith (App. 1950) 100 Cal.App.2d 162, 223
P.2d 82. Mental Health  460(1)

In murder prosecution, evidence established that trial judge did not abuse his discretion in denying motion for
inquiry at trial into question of defendant's sanity and in proceeding with the trial. People v. Lindley (1945) 26
Cal.2d 780, 161 P.2d 227. Criminal Law  625(2)

Where two of three alienists, appointed by trial court to examine accused after he pleaded not guilty of murder
by reason of insanity, reported that accused was sane at times of homicide and examination, and third alienist
reported that defendant would be legally insane at time set for trial of case, trial judge did not abuse his
discretion in proceeding with trial two weeks later. Ex parte Hough (1944) 24 Cal.2d 522, 150 P.2d 448.
Criminal Law  625.10(3)

Court did not abuse its discretion in denying motion of defendant, who had been convicted of an indecent
assault against child, but whose punishment had not begun, to determine his sanity and to halt punishment until
sanity was restored, where defendant had come before court numerous times, enabling it to exercise its powers
of observation as to his sanity. People v. Trippell (App. 2 Dist. 1937) 20 Cal.App.2d 386, 67 P.2d 111.
Sentencing And Punishment  256

Mere conflict of evidence as to accused's sanity was insufficient to show that trial court abused discretion in
denying motion to suspend judgment and try accused on issue of then insanity. People v. Carskaddon (App.
1932) 123 Cal.App. 177, 11 P.2d 38. Criminal Law  981(2)

After conviction notwithstanding insanity plea in protracted murder trial, denying trial of defendant's present
insanity was not abuse of discretion. People v. Keaton (1931) 211 Cal. 722, 296 P. 609. Sentencing And
Punishment  268

No abuse of discretion in refusal to submit question of defendant's insanity to jury when he appeared for
sentence, where no showing was made that his mental condition had changed since murder was committed.
People v. Sloper (1926) 198 Cal. 238, 244 P. 362. Sentencing And Punishment  268

Refusal of trial court to submit specially to jury issues of accused's insanity, within this section, no motion for
such submission having been made, was not abuse of discretion. People v. Gilberg (1925) 197 Cal. 306, 240 P.
1000. Criminal Law  625

Refusal to submit to jury question of sanity of one accused of issuing fictitious check was not abuse of
discretion. People v. Rosner (App. 3 Dist. 1926) 78 Cal.App. 497, 248 P. 683. Criminal Law  1498

9. Test for insanity

Where defendant is able to understand the nature and purpose of proceedings taken against him and to conduct
his own defense in a rational manner, he is "sane" within meaning of this section. People v. Johnstone (1969) 77
Cal.Rptr. 867, 273 Cal.App.2d 39; People v. McBroom (1968) 70 Cal.Rptr. 326, 264 Cal.App.2d 242; People v.
Laudermilk (1967) 61 Cal.Rptr. 644, 431 P.2d 228, 67 Cal.2d 272, certiorari denied 89 S.Ct. 139, 393 U.S. 861,
21 L.Ed.2d 128; People v. Flemming (1962) 17 Cal.Rptr. 323, 197 Cal.App.2d 229; People v. Renteria (1960) 6
Cal.Rptr. 640, 183 Cal.App.2d 548; People v. Merkouris (1959) 344 P.2d 1, 52 Cal.2d 672, certiorari denied 80
S.Ct. 411, 361 U.S. 943, 4 L.Ed.2d 364; People v. Jensen (1954) 275 P.2d 25, 43 Cal.2d 572; People v. Gomez
(1953) 258 P.2d 825, 41 Cal.2d 150; People v. Aparicio (1952) 241 P.2d 221, 38 Cal.2d 565; People v. Field
(1952) 238 P.2d 1052, 108 Cal.App.2d 496; People v. Darling, (1951) 237 P.2d 691, 107 Cal.App.2d 635.

A defendant is "incompetent to stand trial" if he or she lacks a sufficient present ability to consult with his or
her lawyer with a reasonable degree of rational understanding, and a rational as well as a factual understanding
of the proceedings against him or her. People v. Rogers (2006) 48 Cal.Rptr.3d 1, 39 Cal.4th 826, 141 P.3d 135,



certiorari denied 127 S.Ct. 2129, 167 L.Ed.2d 866. Mental Health  432

A defendant is not incompetent to stand trial if he can understand the nature of the legal proceedings and assist
counsel in conducting a defense in a rational manner. People v. Lewis (2006) 47 Cal.Rptr.3d 467, 39 Cal.4th
970, 140 P.3d 775, rehearing denied, as modified, certiorari denied 127 S.Ct. 2130, 167 L.Ed.2d 867. Criminal
Law  625(1)

To be competent to stand trial, a defendant must have sufficient present ability to consult with his lawyer with a
reasonable degree of rational understanding and a rational as well as factual understanding of the proceedings
against him. People v. Ramos (2004) 21 Cal.Rptr.3d 575, 34 Cal.4th 494, 101 P.3d 478, rehearing denied,
certiorari denied 126 S.Ct. 91, 546 U.S. 844, 163 L.Ed.2d 108. Mental Health  432

In determining whether a retarded defendant was competent to stand trial, court must consider whether, due to
his mental retardation, defendant had sufficient present ability to consult with his lawyer with a reasonable
degree of rational understanding and had a rational as well as factual understanding of the proceedings against
him. People v. Ary (App. 1 Dist. 2004) 13 Cal.Rptr.3d 482, 118 Cal.App.4th 1016, review denied, opinion after
remand 2008 WL 2212381, unpublished. Mental Health  432

Failure to apply American law institute test for insanity in criminal prosecution was not reversible error where
jury was instructed with respect to first prong, the cognitive prong, of test, and jury completely rejected
defendant's defense of diminished capacity, which was second prong of test, by returning verdict of first-degree
murder and in so doing necessarily rejected evidence that might have supported verdict that defendant was
legally insane at time of offenses under American law institute test. People v. Nicholas (App. 1 Dist. 1980) 169
Cal.Rptr. 497, 112 Cal.App.3d 249. Criminal Law  1172.1(4)

Although defendant's robbery trial was concluded prior to Supreme Court decision (People v. Drew, 22 Cal.3d
333, 149 Cal.Rptr. 275, 583 P.2d 1318) applying newly adopted insanity test retroactively, it was not
reasonably probable that defendant would have been found insane under such test; thus, failure to apply newly
adopted insanity test did not constitute prejudicial error. People v. Wischemann (App. 1 Dist. 1979) 156
Cal.Rptr. 386, 94 Cal.App.3d 162. Criminal Law  1186.4(1)

It was not reasonably probable that a result more favorable to defendant would have been reached in absence of
error of not using American law institute test for insanity, because neither cognitive nor volitional prongs of
ALI test had been satisfied sufficiently to establish insanity in instant case, where defendant testified that he not
only knew what he was doing but also willingly and voluntarily had had intercourse with a 13-year-old girl, and
psychiatrists also concluded that defendant made a conscious decision to act in contravention of what defendant
knew to be law. People v. Stewart (App. 5 Dist. 1979) 153 Cal.Rptr. 242, 89 Cal.App.3d 992. Criminal Law

 1165(1)

The holding in People v. Drew (1978) 149 Cal.Rptr. 275, 583 P.2d 1318, 22 Cal.3d 333, in which California
supreme court adopted American law institute test for insanity, applies retroactively to cases not yet final in
which defendant has pled not guilty by reason of insanity. People v. Stewart (App. 5 Dist. 1979) 153 Cal.Rptr.
242, 89 Cal.App.3d 992. Courts  100(1)

Requirement of sanity before defendant may be required to stand trial is satisfied only if the defendant is able to
understand the nature of the proceedings against him or her, to consult with counsel, and to assist in preparing a
rational defense. People v. Tomas (App. 2 Dist. 1977) 141 Cal.Rptr. 453, 74 Cal.App.3d 75. Mental Health

 432

In determining whether defendant is competent to stand trial, standard to be applied is whether defendant is
capable of understanding nature and purpose of proceedings against him, whether he comprehends his own
status and condition in reference to such proceedings, and whether he is able to assist his attorney in conducting
his defense or able to conduct his own defense in rational manner. People v. Campbell (App. 3 Dist. 1976) 133
Cal.Rptr. 815, 63 Cal.App.3d 599. Mental Health  432

Test in a proceeding to determine a defendant's competency to stand trial is the competency to cooperate, rather



than the fact of cooperation or lack thereof; other procedures, under other provisions of the law, apply if a
defendant becomes too obstreperous or too uncooperative; commitment under the mental incompetency statutes
is not the remedy. People v. Superior Court for Los Angeles County (App. 2 Dist. 1975) 124 Cal.Rptr. 158, 51
Cal.App.3d 459. Mental Health  432

The standard to be applied to determine whether a person is "presently sane" is whether a defendant is capable
of understanding the nature and purpose of the proceedings taken against him, whether he comprehends his own
status and condition in reference to such proceedings, and whether he is capable to assist his attorney in
conducting his defense, or able to conduct his own defense in a rational manner. People v. Crosier (App. 2 Dist.
1974) 116 Cal.Rptr. 467, 41 Cal.App.3d 712, certiorari denied 95 S.Ct. 1956, 421 U.S. 966, 44 L.Ed.2d 453,
rehearing denied 95 S.Ct. 2669, 422 U.S. 1049, 45 L.Ed.2d 703. Mental Health  432

The standard under the "M'Naughton insanity" test to determine whether a person is sane is, did the defendant
have sufficient mental capacity to know and understand what he was doing, and did he know and understand
that it was wrong and a violation of the rights of another; to be "sane" and thus responsible to the law for the act
committed, the defendant must be able to both know and understand the nature and quality of his act and to
distinguish between right and wrong at the time of the commission of the offense. People v. Crosier (App. 2
Dist. 1974) 116 Cal.Rptr. 467, 41 Cal.App.3d 712, certiorari denied 95 S.Ct. 1956, 421 U.S. 966, 44 L.Ed.2d
453, rehearing denied 95 S.Ct. 2669, 422 U.S. 1049, 45 L.Ed.2d 703. Criminal Law  48

Defendant is "presently sane", so as to be competent to be tried and punished, if he is capable of understanding
the nature and purpose of the proceedings against him, comprehends his own status and condition with
reference to such proceedings, and is able to assist his attorney in the conduct of his defense. People v.
Redmond (App. 2 Dist. 1971) 94 Cal.Rptr. 543, 16 Cal.App.3d 931. Mental Health  432

Test for court's resolution under present sanity proceedings is whether the defendant had reasoning capacity
sufficient to distinguish between right and wrong as to the particular act he was doing, and whether he had
knowledge and was conscious that what he was doing was wrong and criminal and would subject him to
punishment. People v. Pacheco (App. 2 Dist. 1968) 66 Cal.Rptr. 142, 258 Cal.App.2d 800. Criminal Law 
48

A defendant is sane within this section if he is able to understand nature and purpose of proceedings taken
against him and to conduct his own defense in a rational manner, and M'Naughton insanity is immaterial.
People v. Pennington (1967) 58 Cal.Rptr. 374, 66 Cal.2d 508, 426 P.2d 942.

This section precludes trial, on either plea of not guilty or plea of not guilty by reason of insanity, if, at time of
trial, there arises doubt as to defendant's "sanity," and criterion is not the M'Naughton test but whether
defendant is able to understand nature and purpose of proceedings against him and to assist counsel in conduct
of defense in rational manner. People v. Brock (1962) 21 Cal.Rptr. 560, 57 Cal.2d 644, 371 P.2d 296. Mental
Health  432

Under this section the sanity contemplated is tested by appraising present ability of defendant to so understand
nature and purpose of proceedings against him as to be able to conduct his own defense in rational manner.
People v. Dailey (App. 1959) 175 Cal.App.2d 101, 345 P.2d 558.

An accused whose sanity is in question should be deemed sane for purpose of being tried, if he is capable of
understanding nature and object of proceedings against him and can conduct his defense in rational manner,
though his mind may be deranged or unsound on some other subject. People v. Merkouris (1956) 46 Cal.2d
540, 297 P.2d 999. Mental Health  432

On trial of issue of not guilty by reason of insanity, defendant must show by preponderance of evidence that he
did not know nature or quality of act committed or that he did not know it was wrong to commit it, and must
show that he was so deranged and diseased mentally that he was not conscious of the wrongful nature of the act
committed. People v. Harmon (App. 1952) 110 Cal.App.2d 545, 243 P.2d 15. Criminal Law  570(2)

Question of defendant's sanity must be submitted to jury when doubt arises during trial only where supposed



insanity is such that defendant was not conscious of wrongful nature of act committed. People v. Vester (App.
1933) 135 Cal.App. 223, 26 P.2d 685. Criminal Law  625

On trial of the question as to the present sanity of a person charged with crime, under this section, the inquiry is
whether he is mentally competent to make a rational defense. People v. West (App. 1914) 25 Cal.App. 369, 143
P. 793. Criminal Law  625

9.5. Payment of report and examination costs

The state is responsible for the payment of the costs of (1) a report required before a court may consider
suspension of a defendant's sentence, where the defendant has been convicted of a lewd or lascivious act on a
minor under age 14, (2) an examination of a defendant's mental competency, (3) an examination of a defendant
convicted of a felony to determine whether an involuntary civil commitment should be made due to narcotics
addiction, (4) an examination of a person, in the absence of a criminal proceeding, to determine whether a civil
commitment should be made due to narcotics addiction, and (5) an examination and testimony in connection
with an involuntary civil commitment of a person believed to be imminently dangerous to others. The county is
responsible for the payment of the costs of (6) evaluations and counsel regarding a civil commitment due to an
inmate being a sexually violent predator, and (7) an examination of a defendant where a "not guilty by reason of
insanity" plea has been entered.Op.Atty.Gen. No. 03-902 (May 13, 2004), 2004 WL 1097475.

10. Doubt as to sanity — In general

An accused has a constitutional right to a hearing on present sanity if he comes forward with substantial
evidence that he is incapable, because of mental illness, of understanding nature of proceedings against him or
assisting in his defense and, upon presenting substantial evidence, a doubt as to sanity exists no matter how
persuasive other evidence may be to the contrary. People v. Szijarto (1968) 70 Cal.Rptr. 679, 264 Cal.App.2d
828; People v. Hoxie (1967) 61 Cal.Rptr. 37, 252 Cal.App.2d 901.

The failure to declare a doubt about the competency of the defendant to stand trial, and to conduct a hearing
when there is substantial evidence of incompetence, requires reversal of the judgment of conviction. People v.
Rogers (2006) 48 Cal.Rptr.3d 1, 39 Cal.4th 826, 141 P.3d 135, certiorari denied 127 S.Ct. 2129, 167 L.Ed.2d
866. Criminal Law  1166(12)

Once a doubt arises as to the sanity of the defendant, the trial court's error in failing to first determine at a
hearing his competence to stand trial is per se prejudicial. People v. Ary (App. 1 Dist. 2004) 13 Cal.Rptr.3d
482, 118 Cal.App.4th 1016, review denied, opinion after remand 2008 WL 2212381, unpublished. Criminal
Law  625.10(3); Criminal Law  1166(11)

Once the evidence raises such a reasonable doubt as to the defendant's competence, the trial court is required to
suspend proceedings in the case on its own motion until the question is determined in a sanity hearing. People
v. Ary (App. 1 Dist. 2004) 13 Cal.Rptr.3d 482, 118 Cal.App.4th 1016, review denied, opinion after remand
2008 WL 2212381, unpublished. Criminal Law  625.10(4)

The statutory procedure establishes a discernible point at which evidence of incompetence is sufficient to halt
proceedings and renders further proceedings constitutionally invalid; under the statute, the question of
incompetency arises the moment the court expresses a doubt as to a defendant's competency and is based on the
consideration of all the relevant circumstances, including the behavior of the defendant and the comments of
counsel. People v. Smith (App. 5 Dist. 2003) 1 Cal.Rptr.3d 779, 110 Cal.App.4th 492, review denied, certiorari
denied 124 S.Ct. 1672, 541 U.S. 944, 158 L.Ed.2d 369, habeas corpus dismissed 2006 WL 2943094. Criminal
Law  625.10(3)

More is required to raise doubt of competence than defendant's mere bizarre actions or statements, with little
reference to his or her ability to assist in his or her own defense. People v. Medina (1995) 47 Cal.Rptr.2d 165,
11 Cal.4th 694, 12 Cal.4th 651B, 906 P.2d 2, as modified, rehearing denied, stay granted, certiorari denied 117
S.Ct. 151, 519 U.S. 854, 136 L.Ed.2d 96. Mental Health  432



Competency hearing was not required in capital murder case based on defense counsel's opinion that defendant
might be incompetent, where trial court did not express doubt as to defendant's competence. People v.
Rodrigues (1994) 36 Cal.Rptr.2d 235, 8 Cal.4th 1060, 885 P.2d 1, modified on denial of rehearing, certiorari
denied 116 S.Ct. 147, 516 U.S. 851, 133 L.Ed.2d 93. Criminal Law  625.10(2.1)

If trial court entertains doubt concerning mental competence of defendant, court must suspend criminal
proceedings and conduct competency hearing; moreover, even if court does not entertain such doubt,
competency hearing is mandatory when there is substantial evidence of incompetency. People v. Jacobo (App. 2
Dist. 1991) 281 Cal.Rptr. 750, 230 Cal.App.3d 1416. Criminal Law  625.10(3)

Evidence was insufficient to trigger trial court's obligation to order a competence hearing sua sponte;
defendant's very acts of pleading guilty to a capital offense and waiving a jury trial and a penalty jury did not
constitute "substantial" evidence of incompetence. People v. Deere (1985) 222 Cal.Rptr. 13, 41 Cal.3d 353, 710
P.2d 925, rehearing denied. Criminal Law  625.10(4)

The doubt which triggers obligation of trial judge to order hearing on present sanity is not a subjective one but
is rather a doubt determined objectively from the record; if there is substantial evidence of present mental
incompetence, the defendant is entitled to hearing as matter of right. People v. Humphrey (App. 2 Dist. 1975)
119 Cal.Rptr. 74, 45 Cal.App.3d 32. Criminal Law  625.10(3)

More than mere bizarre actions or statements of defendant, statements of defense counsel that defendant is
incapable of cooperating in his defense, psychiatric testimony that defendant is immature, dangerous,
psychopathic, or homicidal, or such a psychiatric diagnosis with little reference to defendant's ability to assist in
his own defense is necessary to raise a doubt entitling defendant to hearing on "present" sanity. People v.
Laudermilk (1967) 61 Cal.Rptr. 644, 67 Cal.2d 272, 431 P.2d 228, certiorari denied 89 S.Ct. 139, 393 U.S. 861,
21 L.Ed.2d 128. Criminal Law  625.10(3)

Court's questions as to evidence of mental condition of defendant were not erroneous within rule that a judge,
particularly in a case where death penalty may be imposed, has legal right to seek expert assistance to inform
him as to mental condition of defendant before he is required to express whether he has the "doubt" as to that
condition as that term is used within this section providing for a sanity trial during pendency of an action.
People v. Nicolaus (1967) 56 Cal.Rptr. 635, 65 Cal.2d 866, 423 P.2d 787. Criminal Law  625.10(1)

Trial judges having once expressed doubt as to sanity of defendant could not divest defendant of right to have
issue tried as contemplated by this section. People v. Westbrook (1964) 41 Cal.Rptr. 809, 62 Cal.2d 197, 397
P.2d 545. Criminal Law  625.10(3)

Superior court judge's statement that he thought court would be compelled to accept defendant's plea of not
guilty of murder because of insanity after reading psychiatrist's affidavit, presented before commencement of
trial, that defendant was medically and legally insane at time of trial, as well as when alleged crime was
committed, and being told that defendant did not want such a plea entered, and court's appointment at same time
of three other psychiatrists to examine defendant, showed, as matter of law, that there was a doubt in court's
mind as to defendant's sanity within this section requiring court in such case to order determination of that
question by court or jury trial. People v. Merkouris (1956) 46 Cal.2d 540, 297 P.2d 999. Criminal Law 
625.10(2.1)

The circumstances of hearing on motion to suspend criminal prosecution for purpose of trying issue of
defendant's sanity does not establish that trial judge had a doubt of defendant's sanity, nor does record of
proceedings on motion and subsequent developments during the trial conclusively show that trial judge should
have had such a doubt. People v. Gomez (1953) 41 Cal.2d 150, 258 P.2d 825. Criminal Law  625.10(3)

In homicide prosecution, defendant's actions during all proceedings cast grave "doubt" on his "sanity" within
meaning of this section requiring judge to order separate determination on issue of sanity of defendant at time
of trial. People v. Aparicio (1952) 38 Cal.2d 565, 241 P.2d 221. Criminal Law  625.10(3)

Court not required to submit question of defendant's sanity to special jury, where no doubt in court's mind on



that issue. People v. Griffin (App. 1 Dist. 1925) 75 Cal.App. 561, 243 P. 36. Criminal Law  625

Doubt of trial court as to accused's sanity, within this section, must be founded on substantial grounds to justify
dismissal of jury or suspension of trial to determine question of accused's sanity; that is, there must exist reason
to believe that claim of insanity made on behalf of accused is genuine and not simulated. People v. Gilberg
(1925) 197 Cal. 306, 240 P. 1000. Criminal Law  625

Existence of a doubt as to the sanity of accused within this section means any doubt that may be created in mind
of trial court, arising from a consideration of all the facts and circumstances which situation may disclose.
People v. Gilberg (1925) 197 Cal. 306, 240 P. 1000.

Under this section the question of a defendant's present sanity should be submitted to a jury whenever a doubt
arises as to his sanity, and ordinarily the statements under oath of a credible person or persons that he is insane
raises such a doubt. People v. West (App. 1914) 25 Cal.App. 369, 143 P. 793. Criminal Law  625

11.  —  —  Persons entertaining question, doubt as to sanity

The "doubt" referred to in this section is a "doubt" in the mind of the trial judge. People v. Williams (1965) 45
Cal.Rptr. 427, 235 Cal.App.2d 389; People v. Westbrook (1965) 41 Cal.Rptr. 809, 397 P.2d 545, 62 Cal.2d 197;
People v. Gomez (1953) 258 P.2d 825, 41 Cal.2d 150; Baer v. Smith (1945) 157 P.2d 646, 68 Cal.App.2d 716.

Under this section, doubt of defendant's sanity must arise in the mind of trial judge, rather than in the mind of
counsel for defendant or any third person. People v. Flemming (1962) 17 Cal.Rptr. 323, 197 Cal.App.2d 229;
People v. Bales (1961) 11 Cal.Rptr. 639, 189 Cal.App.2d 694, certiorari denied 82 S.Ct. 116, 368 U.S. 866, 7
L.Ed.2d 64; People v. Renteria (1960) 6 Cal.Rptr. 640, 183 Cal.App.2d 548; People v. Dailey (1959) 345 P.2d
558, 175 Cal.App.2d 101; People v. Merkouris (1959) 344 P.2d 1, 52 Cal.2d 672, certiorari denied 80 S.Ct.
411, 361 U.S. 943, 4 L.Ed.2d 364; People v. Jensen (1954) 275 P.2d 25, 43 Cal.2d 572; People v. Darling
(1951) 237 P.2d 691, 107 Cal.App.2d 635; People v. Lindley (1945) 161 P.2d 227, 26 Cal.2d 780; People v.
Perry (1939) 94 P.2d 559, 14 Cal.2d 387, 124 A.L.R. 1123.

If psychiatrist who examined accused entertained doubt as to accused's sanity at time of examination, such
doubt did not satisfy requirement of "substantial evidence" to create legal basis for doubt of accused's sanity in
mind of magistrate and thus to establish constitutional right to hearing on present sanity. Arthur v. Sheriff, Los
Angeles County, C.D.Cal.1971, 325 F.Supp. 1320. Criminal Law  625.10(3)

Incompetent defendant, that is, one who, because of a mental disorder or developmental disability, lacks an
understanding of the nature of the proceedings and is unable to assist his attorneys rationally in conducting the
defense, may not be subjected to trial, and a trial court faced at any point in a trial with a bona fide doubt based
upon substantial evidence whether a defendant is competent must conduct an adequate investigation into the
defendant's ability to proceed. People v. Rundle (2008) 74 Cal.Rptr.3d 454, 43 Cal.4th 76, 180 P.3d 224,
rehearing denied, as modified, petition for certiorari filed 2008 WL 2717755. Criminal Law  625.10(4);
Mental Health  432

Defendant was not prejudiced by trial court's decision to sustain attorney-client privilege at competency
hearing, where two court-appointed psychiatrists concluded that defendant was competent to stand trial, and
neither one diagnosed defendant as suffering from serious mental disorder, making it improbable that defense
counsel's uncorroborated lay opinion would have convinced jury otherwise. People v. Mickle (1991) 284
Cal.Rptr. 511, 54 Cal.3d 140, 814 P.2d 290, rehearing denied, certiorari denied 112 S.Ct. 1679, 503 U.S. 988,
118 L.Ed.2d 396. Criminal Law  1166(12)

"Doubt" as to sanity of defendant at time of trial means doubt in judge's mind, not mind of any other person,
unless the doubt arises as a matter of law from a clear record. People v. Hunsaker (App. 2 Dist. 1963) 32
Cal.Rptr. 792, 218 Cal.App.2d 475. Criminal Law  625.10(3)

Under this section, providing for hearing on present sanity of defendant if, at any time before judgment, the
judge entertained doubt as to that sanity, doubt in mind of counsel, or of anyone else other than trial court, is



not sufficient to require hearing on such issue. People v. Wade (1959) 1 Cal.Rptr. 683, 53 Cal.2d 322, 348 P.2d
116. Criminal Law  625.10(3)

Fact that trial judge asked alienists whether they had a doubt of sanity of defendant did not indicate that the trial
judge was applying an improper test of whose the doubt must be, where the trial judge repeatedly stated that he
had no such doubt, and his questions and comments seemed to indicate a willingness to acquire a doubt if a
basis therefor, which appeared substantial to him, were established. People v. Gomez (1953) 41 Cal.2d 150, 258
P.2d 825. Criminal Law  625.10(3)

The doubt mentioned in this section is such doubt as arises in the mind of the trial judge, rather than in the mind
of counsel for defendant or in the mind of any third person, and the determination of a motion for a hearing
upon issue of accused's sanity at time of trial is one which rests within sound discretion of court. People v.
Harmon (App. 1952) 110 Cal.App.2d 545, 243 P.2d 15. Criminal Law  625.10(3)

In this section the "doubt" mentioned is one that must arise in mind of trial judge, rather than in mind of counsel
for defendant or in that of any third person, and determination of motion for hearing upon issue of defendant's
sanity is one which rests within sound discretion of trial court, and trial judge must always be allowed wide
latitude. People v. Aparicio (1952) 38 Cal.2d 565, 241 P.2d 221. Criminal Law  625.10(3)

The "doubt" as to the sanity of a defendant within meaning of this section is a doubt that must arise in the mind
of the court, and the question rests in the sound discretion of the court, and the rule is not otherwise, though the
judge who passes on the question did not preside at the trial of the cause at which the defendant was convicted.
People v. Jackson (App. 1951) 105 Cal.App.2d 811, 234 P.2d 261. Criminal Law  625.10(3)

To order trial of question of defendant's sanity on ground of doubt arising as to such matter before judgment in
pending prosecution, such doubt must arise in mind of trial judge. People v. Grebe (App. 1951) 105 Cal.App.2d
27, 232 P.2d 564. Criminal Law  625.10(3)

The existence of a "doubt" as to a defendant's sanity within meaning of provision of this section respecting
inquiry into defendant's sanity, means a doubt created in the trial judge's mind from a consideration of all facts
and circumstances which may be disclosed. People v. Puter (App. 2 Dist. 1948) 85 Cal.App.2d 348, 193 P.2d
23. Criminal Law  625.10(3)

This section, providing that jury should be impaneled if "doubt" arises as to defendant's sanity at time of
pronouncing judgment, means that such doubt must be entertained by trial judge, and not merely based upon
opinion of affiant who gives no substantial reasons therefor. People v. Norton (App. 1934) 138 Cal.App. 70, 31
P.2d 809. Sentencing And Punishment  268

Doubt as to sanity of defendant, which requires question of sanity to be submitted to jury during criminal trial,
must be one which arises in trial judge's mind, as distinguished from uncertainty existing in minds of other
persons. People v. Vester (App. 1933) 135 Cal.App. 223, 26 P.2d 685. Criminal Law  625

Motion to submit question of defendant's sanity to jury need not show facts establishing insanity, but doubt
must arise in mind of court as to defendant's sanity. People v. Rosner (App. 3 Dist. 1926) 78 Cal.App. 497, 248
P. 683. Sentencing And Punishment  257

11.5.  —  —  Developmental disability, doubt as to sanity

When there is substantial, objective evidence that the defendant may suffer from a developmental disability, the
defendant's competence to stand trial cannot be ruled upon until at a minimum, the director of the regional
center for the developmentally disabled has evaluated the defendant, submitted a report, and the trial court has
considered that report as required by statute. People v. Castro (App. 5 Dist. 2000) 93 Cal.Rptr.2d 770, 78
Cal.App.4th 1402, modified on denial of rehearing. Mental Health  434

12.  —  —  Time, doubt as to sanity

Trial judge or defense counsel may raise issue of competency at any time prior to judgment and there is no



requirement that it be raised before the filing of information. Miller v. Superior Court In and For Alameda
County (App. 1 Dist. 1978) 146 Cal.Rptr. 253, 81 Cal.App.3d 132. Criminal Law  625.10(1)

Testimony of medical doctor that defendant was presently insane was entitled to consideration under this
section requiring sanity hearing if doubt as to sanity arises during pendency of an action, notwithstanding that
testimony was given after trial judge had denied motion for sanity hearing, since this section required
consideration of all evidence of present insanity presented prior to sentencing. People v. Pennington (1967) 58
Cal.Rptr. 374, 66 Cal.2d 508, 426 P.2d 942. Criminal Law  625.10(2.1)

Determination of jury, in homicide prosecution, that defendant was sane, so as to be legally responsible for
crime he had committed, did not settle question as to whether "doubt" should have arisen at time of trial as to
defendant's sanity, within meaning of this section providing for separate determination of sanity of defendant at
time of trial. People v. Aparicio (1952) 38 Cal.2d 565, 241 P.2d 221. Criminal Law  625.10(3)

Order committing defendant to hospital for insane prior to time when he committed alleged forgeries and
uttered fictitious checks, was not conclusive on question of defendant's criminal responsibility in prosecutions
for forgery and uttering fictitious checks, wherein defendant had interposed defense of not guilty by reason of
insanity, nor was it conclusive on question of defendant's ability to conduct his defense in a rational manner,
though defendant had never thereafter been judicially declared sane. People v. Puter (App. 2 Dist. 1948) 85
Cal.App.2d 348, 193 P.2d 23. Criminal Law  570(3); Criminal Law  625.10(3)

13.  —  —  Particular cases, doubt as to sanity

Even if court ordered competency hearing, failure to hold that hearing prior to trying and sentencing defendant
was not a deprivation of due process; record contained no indication that trial judge ever harbored any doubts as
to defendant's competence to stand trial. Hernandez v. Ylst, C.A.9 (Cal.)1991, 930 F.2d 714. Constitutional
Law  4783(2); Criminal Law  625.10(3)

Capital murder defendant's bizarre and delusional remarks during penalty trial did not raise question as to
ability to understand nature of proceedings or assist in his defense so as to warrant competency hearing. People
v. Ramirez (2006) 46 Cal.Rptr.3d 677, 39 Cal.4th 398, 139 P.3d 64, rehearing denied, certiorari denied 127
S.Ct. 2877, 167 L.Ed.2d 1155. Sentencing And Punishment  1794

Trial court's due process error in failing to hold competency hearing, after substantial evidence of defendant's
incompetence was presented, required remand for trial court to determine whether retrospective competency
hearing could cure error; extensive expert testimony was proffered regarding defendant's mental retardation and
his ability to waive his Miranda rights, and determination was required whether these experts were still
available and could render an opinion about defendant's competence to stand trial at time of original testimony.
People v. Ary (App. 1 Dist. 2004) 13 Cal.Rptr.3d 482, 118 Cal.App.4th 1016, review denied, opinion after
remand 2008 WL 2212381, unpublished. Criminal Law  1181.5(4)

Neither pro se murder defendant's oral references, at trial, to "unfairness" in proceedings, nor his accusations of
misconduct against prosecutor, evinced paranoia or demonstrated defendant's incompetency to stand trial;
accusations and complaints of unfairness were made in context of prosecutor's cross-examination of defendant.
People v. Koontz (2002) 119 Cal.Rptr.2d 859, 27 Cal.4th 1041, 46 P.3d 335, rehearing denied, certiorari denied
123 S.Ct. 881, 537 U.S. 1117, 154 L.Ed.2d 794. Mental Health  432

Defendant's uveitis (inflammation of eyes) and his angry and emotional response to jail conditions did not raise
reasonable doubt as to mental competence and did not entitle defendant to hearing on competence to stand trial
or to appointment of psychiatric expert. People v. Howard (1992) 5 Cal.Rptr.2d 268, 1 Cal.4th 1132, 824 P.2d
1315, rehearing denied, certiorari denied 113 S.Ct. 383, 506 U.S. 942, 121 L.Ed.2d 293. Costs  302.4;
Criminal Law  625.10(3)

Trial court took appropriate steps to resolve its preliminary concerns about defendant's competency to stand
trial; court appointed its own expert to examine defendant and alerted counselor to potential issue, expert found
no impairment of defendant's ability to think logically, understand case against him, or express his views, and at



expert's suggestion, court appointed counsel to meet with defendant at jail each week to provide him with
emotional support. People v. Price (1991) 3 Cal.Rptr.2d 106, 1 Cal.4th 324, 821 P.2d 610, rehearing denied,
certiorari denied 113 S.Ct. 152, 506 U.S. 851, 121 L.Ed.2d 102. Criminal Law  625.10(1)

Defendant's acts of murder, forced oral copulation, and rape did not evince delusional flair compelling court to
initiate investigation into competence at penalty phase of capital murder prosecution. People v. Grant (1988)
248 Cal.Rptr. 444, 45 Cal.3d 829, 755 P.2d 894, modified on denial of rehearing, certiorari denied 109 S.Ct.
883, 488 U.S. 1050, 102 L.Ed.2d 1006, rehearing denied 110 S.Ct. 271, 493 U.S. 914, 107 L.Ed.2d 222.
Sentencing And Punishment  1794

Defendant's desire for death penalty did not alone require trial court to initiate investigation into competence at
penalty phase. People v. Grant (1988) 248 Cal.Rptr. 444, 45 Cal.3d 829, 755 P.2d 894, modified on denial of
rehearing, certiorari denied 109 S.Ct. 883, 488 U.S. 1050, 102 L.Ed.2d 1006, rehearing denied 110 S.Ct. 271,
493 U.S. 914, 107 L.Ed.2d 222. Sentencing And Punishment  1794

Showing in prosecution for incest, rape, sodomy, and sex perversion, failed to establish that trial court had
doubt of defendant's sanity or had abused its discretion in denying defendant's motion, made after verdict of
guilty, that proceeding be set aside, because of defendant's alleged mental illness. People v. Bales (App. 4 Dist.
1961) 11 Cal.Rptr. 639, 189 Cal.App.2d 694, certiorari denied 82 S.Ct. 116, 368 U.S. 866, 7 L.Ed.2d 64.
Sentencing And Punishment  256

Reports of psychiatrists, who examined defendant, showing previous commitments to state hospital for care and
treatment of insane and mentally ill and disordered persons as a psychopathic delinquent, withdrawal of plea of
not guilty by reason of insanity and refusal to testify, submission to court independently of counsel of
defendant's objections and motions for a mistrial and change of venue and his statements in support thereof did
not establish as a matter of law such doubt as to defendant's sanity at time of trial as would require a hearing on
such question before pronouncement of sentence. People v. Jensen (1954) 43 Cal.2d 572, 275 P.2d 25. Criminal
Law  625.10(3)

Court's statement in judgment of conviction of murder in second degree, that, should the adult authority deem
fit, the defendant should be placed under care of prison doctors and psychiatrists was not sufficient to show that
the court entertained a doubt concerning defendant's sanity in the legal sense and, therefore, the court was not
without jurisdiction to pronounce judgment. People v. Harding (App. 1 Dist. 1953) 116 Cal.App.2d 65, 252
P.2d 1007. Sentencing And Punishment  264(6)

Where superior court on Feb. 14, committed defendant to a state hospital for mentally ill on ground that he was
a mentally ill person, and on April 21, defendant was paroled from the hospital but remained under jurisdiction
of hospital officials and was required to report monthly, and thereafter defendant was charged with arson
allegedly committed on June 9, and defendant did not plead guilty by reason of insanity at the trial, and after
defendant was convicted and made motion for new trial, court ordered a psychiatric examination of defendant,
there was "doubt" as to the sanity of defendant within meaning of this section, and a trial on the issue of the
present sanity of defendant became mandatory, and trial on that issue was required to be entirely separate and
independent of the criminal proceeding. People v. Jackson (App. 1951) 105 Cal.App.2d 811, 234 P.2d 261.
Sentencing And Punishment  268

Failure to have defendant's sanity determined after question had been raised and a doctor appointed to make a
sanity report to the court was not error. People v. Noorlander (App. 1946) 76 Cal.App.2d 274, 172 P.2d 766,
certiorari denied 67 S.Ct. 1084, 330 U.S. 846, 91 L.Ed. 1291. Criminal Law  625.10(3)

Where medical reports made to court before trial were in effect that defendant was insane and similar evidence
was introduced during trial, doubt arose regarding defendant's sanity, and failure to submit question to jury was
prejudicial error. People v. Vester (App. 1933) 135 Cal.App. 223, 26 P.2d 685. Criminal Law  625

Where the court allowed evidence, on the trial of defendant, as to his sanity after and before the time of the
alleged offense, but refused to instruct that if the jury believed defendant insane at the time of the trial they



should acquit him, it could not be said that the court had doubt as to the defendant's then sanity, necessitating
his ordering the submission of the question to the jury. People v. Lee Fook (1890) 85 Cal. 300, 24 P. 654.

The fact that the jailer having charge of defendant testifies that he has observed defendant during his
imprisonment, and believes him to be insane, is not sufficient to create such a doubt as to require the court to
order the question of defendant's sanity to be submitted to the jury. People v. Lee Fook (1890) 85 Cal. 300, 24
P. 654. Criminal Law  740

14. Counsel — In general

A competency examination occurs after the right to counsel has attached, at a critical stage of the proceeding at
which counsel's participation is constitutionally mandated. People v. Pokovich (2006) 48 Cal.Rptr.3d 158, 39
Cal.4th 1240, 141 P.3d 267. Criminal Law  1736

Appointing additional attorney at competency hearing in capital murder case to represent defendant's personal
point of view that he was competent, after defense counsel sought to present evidence of incompetence in belief
that it was in defendant's best interests, did not deprive defendant of due process or effective assistance of
counsel; court did not create conflict of interest, but instead permitted jury to hear every side of issue on
defendant's competence, thereby assuring defendant a fair trial. People v. Stanley (1995) 42 Cal.Rptr.2d 543, 10
Cal.4th 764, 897 P.2d 481, modified on denial of rehearing, stay granted, certiorari denied 116 S.Ct. 1825, 517
U.S. 1208, 134 L.Ed.2d 930. Constitutional Law  4809; Sentencing And Punishment  1737

At a minimum, when defense counsel seeks to prove defendant's incompetence over his or her objection, and
defendant expresses desire to testify that he or she is competent, counsel should permit defendant to so testify,
unless court separately determines that defendant is incompetent to do so. People v. Harris (App. 1 Dist. 1993)
18 Cal.Rptr.2d 92, 14 Cal.App.4th 984, rehearing denied. Criminal Law  1900

Indigent defendant in criminal case was entitled to have counsel appointed to represent him on his appeal from
order adjudging him insane. People v. Fields (1965) 42 Cal.Rptr. 833, 62 Cal.2d 538, 399 P.2d 369, certiorari
denied 86 S.Ct. 113, 382 U.S. 858, 15 L.Ed.2d 95. Criminal Law  1766

15.  —  —  Appointment, counsel

Trial court erred in failing to appoint counsel to represent defendant at second competency hearing once it
declared a doubt as to his competency to stand trial; since the right to counsel applied to the competency
proceeding, once the trial court suspended the proceedings pursuant to statute and appointed a doctor to
evaluate defendant, trial court was required to appoint counsel to represent defendant. People v. Robinson (App.
3 Dist. 2007) 60 Cal.Rptr.3d 102, 151 Cal.App.4th 606. Criminal Law  1736

Trial court's failure to appoint counsel for defendant, charged with offering false or forged instrument for filing
and related offenses, after twice expressing doubt about defendant's mental competence and warning of a
competency hearing but never ordering one, compelled reversal of judgment. People v. Jenan (App. 5 Dist.
2007) 56 Cal.Rptr.3d 360, 148 Cal.App.4th 1144. Criminal Law  625.10(3)

Trial court abused discretion in failing to appoint counsel to determine whether hearing on mental competence
of defendant, who was proceeding in propria persona, was necessary in hearing on petition to extend
commitment which had resulted from finding of not guilty by reason of insanity, where substantial evidence
appeared casting doubt on sanity of accused. People v. Powell (App. 1 Dist. 1986) 225 Cal.Rptr. 703, 180
Cal.App.3d 469. Criminal Law  1775

15.5.  —  —  Waiver, counsel

The standard of mental competence to stand trial is the same as the standard of mental competence to waive the
assistance of counsel. People v. Jenan (App. 5 Dist. 2007) 56 Cal.Rptr.3d 360, 148 Cal.App.4th 1144. Criminal
Law  625.15

Trial court may not determine a defendant's competency to waive counsel by evaluating his ability to present a



defense. People v. Koontz (2002) 119 Cal.Rptr.2d 859, 27 Cal.4th 1041, 46 P.3d 335, rehearing denied,
certiorari denied 123 S.Ct. 881, 537 U.S. 1117, 154 L.Ed.2d 794. Criminal Law  1762

16.  —  —  Self-representation, counsel

Trial court's finding, prior to the start of the penalty retrial in capital homicide prosecution, that defendant was
unable to competently represent himself in the retrial, did not entitle defendant to a hearing regarding his
competency to stand trial; a psychiatrist stated in his report that defendant understood the nature and purpose of
the proceedings against him and was capable of rational and consistent cooperation with counsel in the
presentation of a defense, and a second psychiatrist concluded that defendant was competent to stand trial,
notwithstanding his diagnosis of defendant as psychotic and having bipolar disorder. People v. Halvorsen
(2007) 64 Cal.Rptr.3d 721, 42 Cal.4th 379, 165 P.3d 512. Criminal Law  625.15

Trial court's error in denying capital murder defendant's timely Faretta motion to represent himself was not
cured by defendant's subsequent disclaimer of hisFaretta right, where disclaimer took place when criminal
proceedings were suspended due to pendency of defendant's competency hearing. People v. Dunkle (2005) 32
Cal.Rptr.3d 23, 36 Cal.4th 861, 116 P.3d 494, rehearing denied, certiorari denied 126 S.Ct. 1884, 547 U.S.
1100, 164 L.Ed.2d 571. Criminal Law  1750; Criminal Law  1166.10(2)

The right to self-representation obtains in capital cases as in other criminal cases and may be asserted by any
defendant competent to stand trial; one's technical legal knowledge is irrelevant to the question whether
defendant knowingly and voluntarily exercises the right. People v. Dunkle (2005) 32 Cal.Rptr.3d 23, 36 Cal.4th
861, 116 P.3d 494, rehearing denied, certiorari denied 126 S.Ct. 1884, 547 U.S. 1100, 164 L.Ed.2d 571.
Criminal Law  1750; Criminal Law  1751; Criminal Law  1762

Trial court's error in denying capital murder defendant's timely Faretta motion to represent himself was cured
by defendant's subsequent abandonment of hisFaretta rights; abandonment occurred after criminal proceedings
were resumed after defendant was found competent to stand trial, and nothing indicated defendant did not
understand he was giving up his rights or that abandonment was involuntary. People v. Dunkle (2005) 32
Cal.Rptr.3d 23, 36 Cal.4th 861, 116 P.3d 494, rehearing denied, certiorari denied 126 S.Ct. 1884, 547 U.S.
1100, 164 L.Ed.2d 571. Criminal Law  1755; Criminal Law  1166.10(2)

The fact that a defendant represents himself or herself cannot be the basis, in itself, for some type of
psychological finding regarding his competence to stand trial. People v. Blair (2005) 31 Cal.Rptr.3d 485, 36
Cal.4th 686, 115 P.3d 1145, certiorari denied 126 S.Ct. 1881, 547 U.S. 1107, 164 L.Ed.2d 584. Criminal Law

 625.10(2.1)

Self-represented defendant's technical legal knowledge was irrelevant to a competency to stand trial inquiry.
People v. Blair (2005) 31 Cal.Rptr.3d 485, 36 Cal.4th 686, 115 P.3d 1145, certiorari denied 126 S.Ct. 1881, 547
U.S. 1107, 164 L.Ed.2d 584. Criminal Law  625.15

Nothing concerning self-represented defendant's failure to prepare for the guilt and penalty phase of his capital
trial indicated that he did not understand the proceedings against him; a defendant's choice not to present a
defense, even at the penalty phase, does not amount to substantial evidence of incompetence to stand trial.
People v. Blair (2005) 31 Cal.Rptr.3d 485, 36 Cal.4th 686, 115 P.3d 1145, certiorari denied 126 S.Ct. 1881, 547
U.S. 1107, 164 L.Ed.2d 584. Criminal Law  625.15

General opinion of defendant's advisory attorney that defendant might be incompetent to stand trial, although
relevant, did not compel the court to declare a doubt or to order a competency hearing. People v. Blair (2005)
31 Cal.Rptr.3d 485, 36 Cal.4th 686, 115 P.3d 1145, certiorari denied 126 S.Ct. 1881, 547 U.S. 1107, 164
L.Ed.2d 584. Criminal Law  625.10(3)

Capital murder defendant's asserted mental illness, as allegedly evinced during trial by his disorganized
speeches in open court, his allegedly false representation to the court that he was literate, and his allegedly
delusional claims that he possessed an associate of arts degree and had attended college, did not render him
unfit to comprehend risks of self-representation. People v. Koontz (2002) 119 Cal.Rptr.2d 859, 27 Cal.4th 1041,



46 P.3d 335, rehearing denied, certiorari denied 123 S.Ct. 881, 537 U.S. 1117, 154 L.Ed.2d 794. Criminal Law
 1762

Defendant's proclivity to boast or exaggerate, a tendency to digress in argument, a shaky grasp of the legal
concept of relevancy, even a certain tangentiality in speech patterns does not necessarily mean that a defendant
lacks a rational and factual understanding of the proceedings, the basic criterion for competency to comprehend
the risks of self-representation. People v. Koontz (2002) 119 Cal.Rptr.2d 859, 27 Cal.4th 1041, 46 P.3d 335,
rehearing denied, certiorari denied 123 S.Ct. 881, 537 U.S. 1117, 154 L.Ed.2d 794. Criminal Law  1762

Trial court's conclusion in capital murder prosecution that defendant was not competent to waive assistance of
counsel did not reveal substantial evidence of present incompetence to stand trial so as to require a competence
hearing, even though denial of motion for self-representation rested on improper understanding that competence
to waive counsel included an ability to represent oneself effectively. People v. Welch (1999) 85 Cal.Rptr.2d
203, 20 Cal.4th 701, 976 P.2d 754, rehearing denied, certiorari denied 120 S.Ct. 1160, 528 U.S. 1154, 145
L.Ed.2d 1071. Criminal Law  625.10(2.1)

Record showed that defendant had mental capacity to realize probable risk and consequences of
self-representation, and, thus, trial court's acceptance of waiver of counsel was justified even though court had
considered requiring defendant to undergo competency evaluation; record showed court was being cautious in
suggesting need for examination and later stated that its initial concerns were incorrect. People v. Gallego
(1990) 276 Cal.Rptr. 679, 52 Cal.3d 115, 802 P.2d 169, rehearing denied, certiorari denied 112 S.Ct. 337, 502
U.S. 924, 116 L.Ed.2d 277, rehearing denied 112 S.Ct. 650, 502 U.S. 1009, 116 L.Ed.2d 667, habeas corpus
denied 77 Cal.Rptr.2d 132, 18 Cal.4th 825, 959 P.2d 290. Criminal Law  1762

Finding of defendant's insanity at her probation hearing did not mandate such a finding for trial period when she
forcefully exercised her right to defend herself, and thus did not preclude her self-representation on theory that
she was incompetent to stand trial. People v. Miller (App. 2 Dist. 1980) 167 Cal.Rptr. 816, 110 Cal.App.3d 327.
Criminal Law  1762

Even when a properly conducted sanity hearing justifiably results in finding that defendant is presently sane, he
should not be permitted to discharge his attorney and represent himself when the evidence shows he is suffering
from a mental illness which adversely affects his powers of reason, judgment and communication. People v.
Tracy (App. 4 Dist. 1970) 90 Cal.Rptr. 375, 12 Cal.App.3d 94. Criminal Law  1762

17.  —  —  Presence at examination, counsel

The Sixth Amendment right to counsel applies to a competency to stand trial proceeding. People v. Jablonski
(2006) 38 Cal.Rptr.3d 98, 37 Cal.4th 774, 126 P.3d 938, rehearing denied, certiorari denied 127 S.Ct. 150, 166
L.Ed.2d 110. Criminal Law  1736

Defendant does not have Sixth Amendment right to counsel at court-ordered mental examination on question of
competence to stand trial, in view of judicially declared rule of immunity that bars use of either defendant's
statements during such of examination or the fruits of such statements at trial on issue of guilt. Baqleh v.
Superior Court (App. 1 Dist. 2002) 122 Cal.Rptr.2d 673, 100 Cal.App.4th 478, review denied. Criminal Law

 1736

Presence of defense counsel at psychiatric examination of defendant to determine competency to stand trial or
to determine issue raised by plea of not guilty by reason of insanity is not constitutionally required as long as:
(1) counsel is informed of appointment of psychiatrists; (2) court-appointed psychiatrists are not permitted to
testify at guilt trial unless defendant places mental condition in issue at guilt trial; and (3) if defendant
specifically places mental condition in issue at guilt trial and psychiatrist testifies, court instructs jury that
testimony as to defendant's incriminating statements should not be regarded as proof of truth of facts disclosed.
Tarantino v. Superior Court In and For Marin County (App. 1 Dist. 1975) 122 Cal.Rptr. 61, 48 Cal.App.3d 465.
Mental Health  434



18.  —  —  Opinions, counsel

Although a defense counsel's opinion that his client is incompetent is entitled to some weight, such an opinion
alone does not compel the trial court to hold a competency hearing unless the court itself has expressed a doubt
as to the defendant's competence. People v. Lewis (2008) 75 Cal.Rptr.3d 588, 43 Cal.4th 415, 181 P.3d 947,
rehearing denied, petition for certiorari filed 2008 WL 4486922. Criminal Law  625.10(2.1)

Declaration of doubt in the mind of defense counsel as to defendant's competency to stand trial is not sufficient
to trigger statutory right to hearing on issue of competency. People v. Garcia (App. 2 Dist. 2008) 70 Cal.Rptr.3d
837, 159 Cal.App.4th 163, review denied. Criminal Law  625.10(3)

Even if both counsel had agreed that defendant was incompetent to stand trial, such opinions, standing alone,
would not have been dispositive of the issue, but only one factor for the trial court to consider in determining
whether substantial evidence existed which warranted competency hearing. People v. Panah (2005) 25
Cal.Rptr.3d 672, 35 Cal.4th 395, 107 P.3d 790, rehearing denied, certiorari denied 126 S.Ct. 1432, 546 U.S.
1216, 164 L.Ed.2d 135. Criminal Law  625.10(2.1)

Trial court is not required to order a competency hearing based on counsel's perception that his client may be
incompetent. People v. Farnam (2002) 121 Cal.Rptr.2d 106, 28 Cal.4th 107, 47 P.3d 988, rehearing denied, as
modified, certiorari denied 123 S.Ct. 861, 537 U.S. 1124, 154 L.Ed.2d 806. Criminal Law  625.10(2.1)

Trial court is not required to order a competence hearing based merely upon counsel's perception that his or her
client may be incompetent to stand trial. People v. Welch (1999) 85 Cal.Rptr.2d 203, 20 Cal.4th 701, 976 P.2d
754, rehearing denied, certiorari denied 120 S.Ct. 1160, 528 U.S. 1154, 145 L.Ed.2d 1071. Criminal Law 
625.10(2.1)

In deciding whether there is substantial evidence of mental incompetence entitling defendant to hearing on
competence to stand trial, court must consider all relevant circumstances, including counsel's opinion. People v.
Howard (1992) 5 Cal.Rptr.2d 268, 1 Cal.4th 1132, 824 P.2d 1315, rehearing denied, certiorari denied 113 S.Ct.
383, 506 U.S. 942, 121 L.Ed.2d 293. Criminal Law  625.10(2.1)

This section requiring a judge who doubts the mental competence of a defendant to inquire of the attorney for
the defendant whether, in the opinion of the attorney, the defendant is mentally competent does not violate
attorney-client privilege for reason that this section does not require the disclosure of confidential information;
although an attorney's opinion of his client's competence may be principally drawn from confidential
communications he has had with that client, merely giving the opinion does not reveal any protected
information. People v. Bolden (App. 4 Dist. 1979) 160 Cal.Rptr. 268, 99 Cal.App.3d 375. Witnesses 
198(2)

In prosecution for robbery, trial court did not err in failing to hold pretrial hearing to determine issue of
defendant's competence to stand trial, since only evidence before court was the report of two court-appointed
psychiatrists who had concluded that defendant was competent, and mere statement of defense counsel that he
believed the defendant incompetent was not itself sufficient to require the court to order a hearing. People v.
Schneider (App. 2 Dist. 1979) 157 Cal.Rptr. 314, 95 Cal.App.3d 671. Criminal Law  625.10(2.1)

A defendant is not entitled to a trial on issue of his mental incompetence to stand trial merely upon statement of
defense counsel, but there must be objective substantial evidence of doubt as to defendant's mental competence
before he is entitled to a full hearing pursuant to this section. People v. Stewart (App. 5 Dist. 1979) 153
Cal.Rptr. 242, 89 Cal.App.3d 992. Criminal Law  625.10(2.1)

A defendant is not entitled to a hearing on issue of competency merely upon statement of defense counsel that
he believes defendant is mentally incompetent. People v. Dudley (App. 2 Dist. 1978) 146 Cal.Rptr. 767, 81
Cal.App.3d 866. Criminal Law  625.10(2.1)

Under this section a defendant is entitled to a hearing on the issue of his mental competence if the trial judge
has a doubt as to the defendant's mental competence; defendant is not entitled to a court or jury trial of the issue



of his mental competence merely upon the statement of defense counsel that he believes the defendant is
mentally incompetent, as there must be substantial evidence of doubt as to defendant's mental competence
before he is entitled to the hearing. People v. Hays (App. 1 Dist. 1976) 126 Cal.Rptr. 770, 54 Cal.App.3d 755.
Criminal Law  625.10(2.1)

Defense counsel's statements describing and representing to court his own personal experiences with and
observations of uncooperative client were tantamount to sworn testimony on issue whether hearing should be
held on "present" sanity of defendant. People v. Laudermilk (1967) 61 Cal.Rptr. 644, 67 Cal.2d 272, 431 P.2d
228, certiorari denied 89 S.Ct. 139, 393 U.S. 861, 21 L.Ed.2d 128. Criminal Law  625.10(2.1)

19.  —  —  Adequacy, counsel

Defendant was prejudiced by defense counsel's deficient failure to object during sanity trial to testimony of
competency experts, as element of ineffective assistance claim following defendant's conviction of murder and
other offenses; experts who were appointed to determine defendant's competency to stand trial and expert who
had determined whether defendant's competency had been restored testified that defendant was malingering,
and even defendant's own expert whose testimony was derivative of those other examinations was not
particularly helpful, and yet jury believed issue of defendant's sanity to be a close case, so that defendant might
have received more favorable sanity verdict had counsel objected to such testimony, all of which was
inadmissible under rule of immunity designed to protect defendant's privilege against self-incrimination. In re
Hernandez (App. 4 Dist. 2006) 49 Cal.Rptr.3d 301, 143 Cal.App.4th 459. Criminal Law  1900

Defense counsel was deficient in failing to object during sanity trial to testimony of competency experts, and
testimony derivative of competency examinations, as element of ineffective assistance claim following
defendant's conviction of murder and other offenses; defense counsel admitted in declaration submitted in
conjunction with habeas petition that there was no reasonable tactical explanation for his failing to object to
testimony of experts who were appointed to determine defendant's competency to stand trial, expert who had
determined whether defendant's competency had been restored, and expert appointed to assess defendant's
sanity and defendant's own expert whose testimony was derivative of those other examinations, all of which
was subject to rule of immunity designed to protect defendant's privilege against self-incrimination. In re
Hernandez (App. 4 Dist. 2006) 49 Cal.Rptr.3d 301, 143 Cal.App.4th 459. Criminal Law  1900

Defendant was entitled to a new trial where trial court denied his motion for substitution of counsel while his
competency hearing was pending; because defendant might have catalogued acts and events beyond the
observations of the trial judge to establish the incompetence of his counsel, the trial judge's denial of the motion
without giving him an opportunity to do so denied him a fair trial, and it could not be concluded beyond a
reasonable doubt that this denial of the effective assistance of counsel did not contribute to the finding he was
competent to stand trial. People v. Solorzano (App. 5 Dist. 2005) 24 Cal.Rptr.3d 735, 126 Cal.App.4th 1063,
appeal after new trial 63 Cal.Rptr.3d 659, 153 Cal.App.4th 1026, as modified, review denied. Criminal Law

 1828(1); Criminal Law  1166.10(1)

While the trial court may not proceed with a case against a defendant before it determines his competence, it
may and indeed must promptly consider a motion for substitution of counsel while competency hearing is
pending, when the right to effective assistance would be substantially impaired if his request were ignored.
People v. Solorzano (App. 5 Dist. 2005) 24 Cal.Rptr.3d 735, 126 Cal.App.4th 1063, appeal after new trial 63
Cal.Rptr.3d 659, 153 Cal.App.4th 1026, as modified, review denied. Criminal Law  625(1); Criminal Law

 1830

Conflict between defendant and counsel as to competency and failure to assign defendant second attorney to
assist him in opposing counsel at competency hearing did not invalidate finding that defendant was incompetent
to stand trial as there was no conflict affecting counsel's ability to advocate for defendant's best interests. People
v. Jernigan (App. 6 Dist. 2003) 1 Cal.Rptr.3d 511, 110 Cal.App.4th 131, review denied. Criminal Law 
1736; Criminal Law  1783; Criminal Law  1783; Criminal Law  1810

Trial counsel was not ineffective for having failed to seek the appointment of a second expert, insist on a jury



trial, move to have first trial judge preside over competency hearing, demand a fuller evidentiary hearing to
determine competency, or move to dismiss the information, where the record amply supported determination
that defendant was competent to stand trial. People v. Lawley (2002) 115 Cal.Rptr.2d 614, 27 Cal.4th 102, 38
P.3d 461, rehearing denied, certiorari denied 123 S.Ct. 671, 537 U.S. 1073, 154 L.Ed.2d 567. Criminal Law

 1900

Defense counsel did not render ineffective assistance in capital murder prosecution by waiving jury trial on
issue of defendant's competency and submitting the matter for trial court's determination based on psychiatric
reports. People v. Weaver (2001) 111 Cal.Rptr.2d 2, 26 Cal.4th 876, 29 P.3d 103, certiorari denied 122 S.Ct.
1920, 535 U.S. 1058, 152 L.Ed.2d 828. Criminal Law  1900

When counsel believes client may be incompetent, and trial court has declared doubt of defendant's
competence, defendant is not deprived of effective assistance if defense counsel overrides defendant's desire to
present only evidence and argument of competence. People v. Stanley (1995) 42 Cal.Rptr.2d 543, 10 Cal.4th
764, 897 P.2d 481, modified on denial of rehearing, stay granted, certiorari denied 116 S.Ct. 1825, 517 U.S.
1208, 134 L.Ed.2d 930. Criminal Law  1900

Defense counsel does not provide ineffective assistance of counsel or violate defendant's due process rights by
seeking to prove defendant's incompetence over defendant's objections. People v. Harris (App. 1 Dist. 1993) 18
Cal.Rptr.2d 92, 14 Cal.App.4th 984, rehearing denied. Criminal Law  1900

Defense counsel does not provide ineffective representation by overriding a prima facie incompetent
defendant's desire to present only evidence and argument of competence in competency proceedings. Shephard
v. Superior Court (People) (App. 2 Dist. 1986) 225 Cal.Rptr. 328, 180 Cal.App.3d 23. Criminal Law  1900

Defendant, who properly was authorized to represent herself at trial and was competent during trial, was not
deprived of effective assistance of counsel at her probation and sentencing hearing when she was found insane
on theory that deputy public defender who then represented her should have moved for a new trial so that
insanity plea could be entered; rather, representation made by counsel at time of sentencing hearing was very
competent and he made full use of her disabilities in pleading her case. People v. Miller (App. 2 Dist. 1980) 167
Cal.Rptr. 816, 110 Cal.App.3d 327. Criminal Law  1965

Although defendant, who believed that the persons he was charged with assaulting, his father and brother, were
actually aliens from outer space who were inhabiting the bodies of his father and brother, expressed a desire to
be found competent to stand trial, defense counsel, who placed defendant on witness stand to testify as to his
competence and who then offered psychiatric witness who testified that defendant was not competent to stand
trial, provided effective assistance to his client. People v. Bolden (App. 4 Dist. 1979) 160 Cal.Rptr. 268, 99
Cal.App.3d 375. Criminal Law  1900

Defendant was not denied effective assistance of counsel at competency hearing by counsel's failure to object
and request admonition and limited instruction with respect to introduction of evidence concerning defendant's
attempted escape from jail. People v. Campbell (App. 3 Dist. 1976) 133 Cal.Rptr. 815, 63 Cal.App.3d 599.
Criminal Law  1900

Defense counsel's action in allowing defendant to testify concerning his sanity at sanity phase of trial did not
constitute ground for reversing conviction on ground of incompetency of counsel, where there was no showing
that defendant was unable to understand nature and purpose of sanity phase of trial or to approach insanity
defense in rational manner and defense counsel did not surrender to client duty of making tactical choices by
placing defendant on stand after counsel's effort to avoid any testimony of sanity had failed. People v. Chapman
(App. 3 Dist. 1975) 121 Cal.Rptr. 315, 47 Cal.App.3d 597. Criminal Law  1166(11)

In light of fact that independent psychiatric examination of defendant after his conviction revealed that
defendant suffered from schizophrenia since adolescence and was actively psychotic and probably insane at
time of commission of bizarre killings and other crimes, defendant whose court-appointed counsel failed to
thoroughly investigate defenses of diminished capacity or insanity but presented only defense of alibi and



mistaken identification pressed by defendant did not receive the effective assistance of counsel to which he was
entitled under the federal constitution. In re Hwamei (App. 3 Dist. 1974) 112 Cal.Rptr. 464, 37 Cal.App.3d 554.
Criminal Law  1891; Criminal Law  1912

Record in rape prosecution established that defendant was represented by adequate and competent counsel.
People v. Szijarto (App. 2 Dist. 1968) 70 Cal.Rptr. 679, 264 Cal.App.2d 828. Criminal Law  1890

Although defendant's counsel at sanity hearing called no witnesses, presented no evidence, did not seek to
cross-examine psychiatrists who testified that defendant was mentally competent to stand trial, and apparently
did not inform defendant of his right to demand a jury trial on issue of his present sanity, counsel's
representation was not a farce or a sham under circumstances, and defendant could not assert denial of
constitutional rights on ground that he had not personally waived his right to jury trial on issue of his present
sanity. People v. Hill (1967) 60 Cal.Rptr. 234, 67 Cal.2d 105, 429 P.2d 586, certiorari denied 88 S.Ct. 572, 389
U.S. 1009, 19 L.Ed.2d 607. Criminal Law  1900; Jury  29(2)

20. Medical experts

Where psychiatrist was appointed to examine accused as to his mental condition and he found accused sane at
time of commission of acts and at time of examination, there was no doubt raised as to sanity of accused and no
formal hearing on his competency was required. Ginter v. Wilson, C.A.9 (Cal.)1969, 416 F.2d 1248, certiorari
denied 91 S.Ct. 895, 401 U.S. 915, 27 L.Ed.2d 816. Habeas Corpus  748

Psychiatrist's report considered in light of his testimony at coram nobis hearing showed opinion that mental
disturbance induced in part by use of large quantities of narcotic drugs and alcohol was not tantamount to
present legal insanity under California law and that defendant, who was attorney, was able to meaningfully
assist counsel even if not capable of conducting case alone. Arthur v. Sheriff, Los Angeles County,
C.D.Cal.1971, 325 F.Supp. 1320. Mental Health  432

Defendant in capital murder case was not denied meaningful review of the question of his competency to stand
trial because matter was submitted on basis of two appointed psychiatrists' reports indicating defendant had
refused to see them; only evidence that defendant could not cooperate and assist in his defense was his delusion
that public defender was in collusion with prosecutor, and substitution of attorneys had eliminated that problem
leaving competency issue essentially moot. People v. Stankewitz (1990) 270 Cal.Rptr. 817, 51 Cal.3d 72, 793
P.2d 23, rehearing denied, certiorari denied 111 S.Ct. 1432, 499 U.S. 954, 113 L.Ed.2d 483, leave to file for
rehearing denied 112 S.Ct. 631, 502 U.S. 1002, 116 L.Ed.2d 651. Criminal Law  625.15

While psychiatrists, in connection with their testimony as to defendant's mental capacity at time of shooting,
gave some testimony as to defendant's mental illness, record was insufficient to require hearing on defendant's
ability to understand nature of proceedings against her and to assist in her defense. People v. Burney (App. 5
Dist. 1981) 171 Cal.Rptr. 329, 115 Cal.App.3d 497. Criminal Law  625.10(2.1)

Although psychiatric social worker considered defendant to be a good candidate for treatment, failure to hold a
hearing as to defendant's mental competency was not error in view of testimony of court-appointed psychiatrists
that they found no indication that defendant suffered from any mental disturbances but, rather, that defendant
tried to feign insanity or emotional disturbance, notwithstanding that defendant escaped from leg irons during
trial and cracked jokes with bailiffs while jury was out. People v. Cox (App. 2 Dist. 1978) 147 Cal.Rptr. 73, 82
Cal.App.3d 221. Criminal Law  625.10(2.1)

Test requiring substantial evidence before mental incompetence hearing is held is satisfied only if psychiatrist
or qualified psychologist who has had sufficient opportunity to examine accused states under oath with
particularity that in his professional opinion the accused is incapable of understanding the purpose or nature of
the criminal proceedings being taken against him or is incapable of assisting his own defense or cooperating
with counsel. People v. Corona (App. 1 Dist. 1978) 145 Cal.Rptr. 894, 80 Cal.App.3d 684. Criminal Law 
625.10(2.1)

Psychiatrist's trial testimony that in his opinion defendant by reason of insanity was not able to rationally



cooperate with his defense counsel did not require a hearing to determine defendant's competency to stand trial
and did not prevent trial court from relying upon pretrial finding that defendant was competent to stand trial,
where psychiatrist merely repeated the opinion he had given at pretrial hearing, so that testimony did not
present change of circumstances or new evidence of incompetency. People v. Zatko (App. 1 Dist. 1978) 145
Cal.Rptr. 643, 80 Cal.App.3d 534, habeas corpus dismissed. Criminal Law  625.10(2.1)

Whenever psychiatric evaluation is sought to assist hearing judge on defendant's motion to represent himself,
evaluation should be limited to competency to make required waiver, as relevant standard is not similar to that
of this section relating to competency to stand trial. Curry v. Superior Court of Fresno County (App. 5 Dist.
1977) 141 Cal.Rptr. 884, 75 Cal.App.3d 221. Mental Health  434

The evidence of sanity was sufficient to resolve trial judge's doubt based on an opinion attached to probation
report of a psychiatrist that defendant was mentally ill, where the court suspended criminal proceedings and two
psychiatrists were appointed who concluded that defendant was sane. People v. Sanchez (App. 2 Dist. 1969) 79
Cal.Rptr. 781, 275 Cal.App.2d 226. Criminal Law  625.10(3)

Doctors' reports which indicated that defendant was at least of dull-normal intelligence with an overall I.Q. of
83, that his reality orientation was within normal limits but that he was of schizophrenic reaction, chronic
undifferentiated type and which did not indicate that defendant was not capable of cooperating in his defense
did not entitle defendant to hearing on question of "present" sanity. People v. Bryant (App. 2 Dist. 1968) 71
Cal.Rptr. 117, 264 Cal.App.2d 901. Criminal Law  625.10(2.1)

If a psychiatrist or qualified psychologist, who has had sufficient opportunity to examine accused, states under
oath with particularity that in his professional opinion accused is, because of mental illness, incapable of
understanding purpose or nature of criminal proceedings or incapable of assisting in his defense or cooperating
with counsel, this constitutes "substantial evidence" requiring a special trial of the sanity issue. People v.
Pennington (1967) 58 Cal.Rptr. 374, 66 Cal.2d 508, 426 P.2d 942. Criminal Law  625.10(2.1)

Notwithstanding that the four psychiatrists who testified at murder trial each stated in his medical opinion that
defendant suffered from permanent form one of a group of mental discorders generically known as
schizophrenia and that defendant was also legally insane at time he murdered his mother, evidence permitted
jury to find him legally sane at time of matricide. People v. Wolff (1964) 40 Cal.Rptr. 271, 61 Cal.2d 795, 394
P.2d 959. Criminal Law  494

In view of policy of the state respecting detention, commitment and release of persons in insanity proceedings,
opinions of alienists are entitled to great weight. Application of Perkins (App. 1958) 165 Cal.App.2d 73, 331
P.2d 712. Evidence  571(2)

Although physicians who had examined defendant were of opinion that defendant was insane at the time the
offenses were committed, trial judge was not required to accept those conclusions. People v. Darling (App. 2
Dist. 1951) 107 Cal.App.2d 635, 237 P.2d 691. Criminal Law  494

In trial on defendant's plea of not guilty of forgery, court properly refused to permit defendant to call
psychiatrist to testify as to his sanity at time of trial before hearing on his plea of not guilty by reason of
insanity at time of offense, though purpose was to enable him to engage counsel, psychiatrists and handwriting
experts, where he had theretofore voluntarily proceeded with trial of cause without assistance of legal counsel
chosen by himself, did not contend that such witness could have been of assistance as handwriting expert, and
demonstrated by vigorous personal cross-examination of witness that absence of counsel did not result in unfair
hearing or prejudice defendant. People v. Cowan (App. 1 Dist. 1940) 38 Cal.App.2d 144, 100 P.2d 1079.
Criminal Law  625

In rape prosecution wherein defendant pleaded not guilty by reason of insanity, permitting alienists to give,
over objections, opinions concerning defendant's ability to determine between right and wrong was not error as
against contention that such evidence invaded province of jury, in view of varying definitions of legal insanity
and statutory provision contemplating that expert give basis for opinion, especially where statutory instruction



that jury was not bound by expert opinion evidence was given. People v. Woods (App. 2 Dist. 1937) 19
Cal.App.2d 556, 65 P.2d 940. Criminal Law  470

Under this section, providing for an inquiry as to defendant's sanity, after conviction, as the trial judge
entertained no doubt as to his sanity, an inquiry thereon and a report by a commission of physicians would be
wholly disregarded. People v. Stock (App. 1912) 19 Cal.App. 748, 127 P. 798. Sentencing And Punishment
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In the case of People v. Freedman (App. 1952) 111 Cal.App.2d 611, 245 P.2d 45, the court said:

"Defendant pleaded not guilty, and not guilty by reason of insanity, but withdrew his plea of not guilty.  The
issue of insanity was tried to a jury.  Defendant was represented by counsel.  Three psychiatrists were appointed
by the court under section 1027 of the Penal Code to examine appellant as to his sanity and to report as to his
mental condition.

"Dr. Mitchell concluded that the facts indicated that defendant had had a period of mental disturbance, but that
he was aware of the nature of right and wrong, that he was legally sane at the time of the alleged offenses and at
the time of trial.  Dr. Hacker's report was substantially the same as that of Dr. Mitchell.  His conclusion as to
sanity was the same."

21. Successive determinations

After Court of Appeal determined that substantial evidence of changed circumstance required second
competency hearing for attempted murder defendant, rather than outright reversal, remand was appropriate for
trial court to determine whether retrospective competency hearing should be held, in light of fact that two
experts had already evaluated defendant and filed reports, and they might be available to testify. People v.
Kaplan (App. 4 Dist. 2007) 57 Cal.Rptr.3d 143, 149 Cal.App.4th 372, modified on denial of rehearing. Criminal
Law  1181.5(4)

Expert's report showing that attempted murder defendant, who had previously been found competent, was no
longer able to assist counsel in his defense due in part to recent change in his psychotropic medication, although
not expressly stating opinion that defendant was incompetent, constituted substantial evidence of change in
circumstances requiring trial court to conduct second competency hearing. People v. Kaplan (App. 4 Dist.
2007) 57 Cal.Rptr.3d 143, 149 Cal.App.4th 372, modified on denial of rehearing. Criminal Law  625(3)

The standard of proof to trigger a subsequent competency hearing is the same as in the context of a first
competency hearing: upon the presentation of substantial evidence showing a substantial change of
circumstances or new evidence giving rise to a serious doubt about the validity of the original competency
finding, regardless of the presence of conflicting evidence, the trial court must hold a subsequent competency
hearing. People v. Kaplan (App. 4 Dist. 2007) 57 Cal.Rptr.3d 143, 149 Cal.App.4th 372, modified on denial of
rehearing. Criminal Law  625(3)

When a competency hearing has already been held and the defendant was found to be competent to stand trial, a
trial court is not required to conduct another competency hearing unless it is presented with a substantial change
of circumstances or with new evidence that gives rise to a serious doubt about the validity of the competency
finding. People v. Kaplan (App. 4 Dist. 2007) 57 Cal.Rptr.3d 143, 149 Cal.App.4th 372, modified on denial of
rehearing. Criminal Law  625(3)

When a competency hearing has already been held and defendant has been found competent to stand trial, a trial
court need not suspend proceedings to conduct a second competency hearing unless it is presented with a
substantial change of circumstances or with new evidence casting a serious doubt on the validity of that finding.
People v. Huggins (2006) 41 Cal.Rptr.3d 593, 38 Cal.4th 175, 131 P.3d 995, as modified, rehearing denied,
certiorari denied 127 S.Ct. 501, 166 L.Ed.2d 374. Criminal Law  625(3)

Defendant found competent to stand trial and convicted of murder with special circumstances did not show
substantial change in circumstances to warrant new competency hearing before second penalty trial held after



first jury could not reach penalty verdict; prior competence finding was based on thorough inquiry, and defense
expert in informal inquiry before second penalty trial merely disagreed with result. People v. Huggins (2006) 41
Cal.Rptr.3d 593, 38 Cal.4th 175, 131 P.3d 995, as modified, rehearing denied, certiorari denied 127 S.Ct. 501,
166 L.Ed.2d 374. Sentencing And Punishment  268; Sentencing And Punishment  1794

Defense counsel's unparticularized assertion that capital murder defendant's condition had deteriorated since he
had been found competent to stand trial, and defendant's paranoid assertions during hearing on his request to
substitute counsel, did not support finding of changed circumstances entitling defendant to new competency
hearing. People v. Dunkle (2005) 32 Cal.Rptr.3d 23, 36 Cal.4th 861, 116 P.3d 494, rehearing denied, certiorari
denied 126 S.Ct. 1884, 547 U.S. 1100, 164 L.Ed.2d 571. Criminal Law  625(3)

When a competency hearing has already been held and defendant has been found competent to stand trial, a trial
court need not suspend proceedings to conduct a second competency hearing unless it is presented with a
substantial change of circumstances or with new evidence casting a serious doubt on the validity of that finding,
but the court may appropriately take into account its own observations in determining whether the defendant's
mental state has significantly changed during the course of trial. People v. Lawley (2002) 115 Cal.Rptr.2d 614,
27 Cal.4th 102, 38 P.3d 461, rehearing denied, certiorari denied 123 S.Ct. 671, 537 U.S. 1073, 154 L.Ed.2d
567. Criminal Law  625(3)

Court's duty to conduct competency hearing arises when substantial evidence of incompetency is presented at
any time prior to judgment but, if competency hearing has already been held and defendant has been found
competent to stand trial, court need not suspend proceedings to conduct second competency hearing unless it is
presented with substantial change of circumstances or with new evidence casting serious doubt on validity of
that finding. People v. Jones (1997) 61 Cal.Rptr.2d 386, 15 Cal.4th 119, 15 Cal.4th 431A, 931 P.2d 960,
modified on denial of rehearing, certiorari denied 118 S.Ct. 381, 522 U.S. 955, 139 L.Ed.2d 297. Criminal Law

 625.10(2.1); Criminal Law  625.30

Circumstance that defendant appeared sleepy or drowsy during court proceedings did not constitute substantial
change of circumstances or new evidence of incompetence necessitating a third competency hearing. People v.
Jones (1997) 61 Cal.Rptr.2d 386, 15 Cal.4th 119, 15 Cal.4th 431A, 931 P.2d 960, modified on denial of
rehearing, certiorari denied 118 S.Ct. 381, 522 U.S. 955, 139 L.Ed.2d 297. Criminal Law  625.30

Fact that, following jury trial at which it is determined that defendant is competent to stand trial, another judge
is assigned to conduct further proceedings, including guilt, sanity, and penalty phases, does not, standing alone,
necessitate relitigating issue of defendant's competence to stand trial. People v. Jones (1997) 61 Cal.Rptr.2d
386, 15 Cal.4th 119, 15 Cal.4th 431A, 931 P.2d 960, modified on denial of rehearing, certiorari denied 118
S.Ct. 381, 522 U.S. 955, 139 L.Ed.2d 297. Criminal Law  625.25

Judge who presided over guilt, sanity, and penalty phases of trial was not presented with substantial evidence of
incompetence that would have necessitated a further hearing on defendant's competence to stand trial after two
hearings had already been held, where he made it clear that he could not determine whether defendant was
sleeping or simply had closed his eyes and suspected that defendant may have been malingering by
exaggerating the extent of his drowsiness. People v. Jones (1997) 61 Cal.Rptr.2d 386, 15 Cal.4th 119, 15
Cal.4th 431A, 931 P.2d 960, modified on denial of rehearing, certiorari denied 118 S.Ct. 381, 522 U.S. 955, 139
L.Ed.2d 297. Criminal Law  625.30

Second competency hearing was not required in capital murder case after defense counsel advised court, several
months before guilt phase commenced and ten months after jury found defendant competent, that his client was
not communicating with him; counsel conceded there was no new evidence to introduce at second hearing, and
defendant had exhibited unwillingness to cooperate with his counsel and examining psychiatrists prior to initial
finding of competence. People v. Medina (1995) 47 Cal.Rptr.2d 165, 11 Cal.4th 694, 12 Cal.4th 651B, 906 P.2d
2, as modified, rehearing denied, stay granted, certiorari denied 117 S.Ct. 151, 519 U.S. 854, 136 L.Ed.2d 96.
Criminal Law  625(3)

Once defendant has been found competent to stand trial, second competency hearing is required only if



evidence discloses substantial change of circumstances or new evidence is presented casting serious doubt on
validity of prior findings of defendant's competence. People v. Medina (1995) 47 Cal.Rptr.2d 165, 11 Cal.4th
694, 12 Cal.4th 651B, 906 P.2d 2, as modified, rehearing denied, stay granted, certiorari denied 117 S.Ct. 151,
519 U.S. 854, 136 L.Ed.2d 96. Criminal Law  625(3)

Trial court had authority to reconsider its decision to grant second competency hearing in capital murder case
once defendant counsel announced that defense would offer no further evidence of defendant's incompetence.
People v. Medina (1995) 47 Cal.Rptr.2d 165, 11 Cal.4th 694, 12 Cal.4th 651B, 906 P.2d 2, as modified,
rehearing denied, stay granted, certiorari denied 117 S.Ct. 151, 519 U.S. 854, 136 L.Ed.2d 96. Criminal Law

 625(3)

Defendant's continued cursing and other disruptive conduct during voir dire and trial proceedings, resulting in
defendant's removal from courtroom, did not require second competency hearing in capital murder case;
defendant's conduct displayed unwillingness to assist in his defense, but did not necessarily bear on his
competence to do so, or reflect substantial change of circumstances or new evidence casting serious doubt on
validity of prior finding of defendant's competence. People v. Medina (1995) 47 Cal.Rptr.2d 165, 11 Cal.4th
694, 12 Cal.4th 651B, 906 P.2d 2, as modified, rehearing denied, stay granted, certiorari denied 117 S.Ct. 151,
519 U.S. 854, 136 L.Ed.2d 96. Criminal Law  625(3)

There was no need to conduct second competency hearing in capital prosecution, and defense counsel was not
obligated to request one, absent change of circumstances; cited testimony gave no reason to doubt continuing
validity of unanimous expert opinions that defendant was competent to stand trial and court finding that
specifically addressed subject. People v. Kelly (1992) 3 Cal.Rptr.2d 677, 1 Cal.4th 495, 822 P.2d 385, rehearing
denied, certiorari denied 113 S.Ct. 232, 506 U.S. 881, 121 L.Ed.2d 168. Criminal Law  625(3)

Trial court did not err when it refused to conduct second competency hearing prior to denial of defendant's
motion for modification of death verdict, but before it pronounced judgment, when defense counsel indicated
that for substantial period of time defendant had been unable to assist in preparation of his defense and that
psychiatrist was present and would so testify; counsel made inadequate showing that defendant's mental
condition had worsened, failed to give explicit description of testimony that expert could offer and offered no
facts in support of claim of defendant's inability to cooperate; counsel made no effort to explain how expert
would show change in circumstances or how she would explain previous finding of competence. People v.
Jones (1991) 282 Cal.Rptr. 465, 53 Cal.3d 1115, 811 P.2d 757, rehearing denied, certiorari denied 112 S.Ct.
1491, 503 U.S. 942, 117 L.Ed.2d 631. Sentencing And Punishment  1794

When competency hearing has already been held and defendant has been found competent to stand trial, trial
court need not suspend proceedings to conduct second competency hearing unless it is presented with
substantial change of circumstances or with new evidence casting serious doubt and validity of earlier finding.
People v. Jones (1991) 282 Cal.Rptr. 465, 53 Cal.3d 1115, 811 P.2d 757, rehearing denied, certiorari denied
112 S.Ct. 1491, 503 U.S. 942, 117 L.Ed.2d 631. Criminal Law  625.30

When competency hearing has already been held, trial court may appropriately take its personal observations of
defendant into account in determining whether there has been some significant change in defendant's mental
state in deciding whether to suspend proceedings and conduct hearing at defendant's request on his competency
to proceed, particularly where defendant has actively participated in trial. People v. Jones (1991) 282 Cal.Rptr.
465, 53 Cal.3d 1115, 811 P.2d 757, rehearing denied, certiorari denied 112 S.Ct. 1491, 503 U.S. 942, 117
L.Ed.2d 631. Criminal Law  625.30

Trial court was obligated to reinitiate proceedings on competence of criminal defendant to stand trial or have
punishment adjudged, including right to hearing on competence before jury, after medical director of state
hospital certified committed defendant as competent to stand trial only if criminal defendant presented
substantially new evidence or changed circumstances. People v. Murrell (App. 3 Dist. 1987) 242 Cal.Rptr. 175,
196 Cal.App.3d 822, review denied. Criminal Law  625(3)

Where defendant was found sane at trial of sanity issue held on May 22, and thereafter, on July 28 when case



came on for trial, defendant's counsel moved for another trial of sanity, stating that he was unable to get a
coherent statement as to offense from defendant and that, in counsel's opinion, defendant was unable to
cooperate with him, court did not abuse its discretion in denying motion, in view of fact that no offer was made
to show change in condition of defendant since first trial on issue of sanity, and that judge was able to observe
defendant at arraignment on July 1, plea on July 3, and on day of trial. People v. Dailey (App. 1959) 175
Cal.App.2d 101, 345 P.2d 558. Criminal Law  625(3)

In murder prosecution, wherein court found prior to trial that defendant was presently sane and capable of
conducting his defense in a rational manner, and jury found that at time of homicide defendant was sane, refusal
to entertain a motion to examine defendant again as to his sanity before pronouncing judgment was not error.
People v. Martin (App. 1 Dist. 1948) 87 Cal.App.2d 581, 197 P.2d 379. Sentencing And Punishment  260

If, at the time a defendant is called for trial, there is reason to suppose he is insane, the question on his sanity
must be submitted to a jury, and, if they find him insane, the trial must be postponed until he becomes sane; and
when a defendant, once found insane, is called for trial a second time, if there is any doubt as to his sanity, and
the people demand a trial, the court should proceed as at first, and try the question of sanity anew, and so on to
the end as often as occasion may require. People v. Farrell (1867) 31 Cal. 576. Criminal Law  625; Mental
Health  432

22. County charges

If criminal proceedings against minor over age of 18 years are not certified to juvenile court, there is no right to
reimbursement for expenses of support of such minor while he is detained in connection with those
proceedings, even though it be as mental patient pursuant to provisions of § 1026 and this section; and
presumably same rule would apply where juvenile court directs that criminal prosecution be commenced or
resumed because minor of requisite age is not fit or proper subject for juvenile court proceedings. Alameda
County v. Espinoza (App. 1 Dist. 1966) 52 Cal.Rptr. 480, 243 Cal.App.2d 534. Infants  68.3; Infants 
228(1)

Under this section, providing that when an action is called for trial, or at any time during the trial, or when the
defendant is brought up for judgment on conviction, if a doubt arise as to his sanity, the court may submit the
question to a jury, and the trial or pronouncing of judgment must be suspended until the question is determined,
and § 1373, providing that the expenses of sending the defendant to the asylum and keeping him there and of
bringing him back are in the first instance chargeable to the county in which the indictment was found or
information filed, where the question of the defendant's sanity is submitted to a jury before his arraignment and
he is committed to the asylum, the expense is not chargeable to the county. Napa State Hospital v. Solano
County (App. 1906) 4 Cal.App. 510, 88 P. 501. Mental Health  451

23. Stay of criminal proceedings

When a competency hearing has already been held and the defendant has been found competent to stand trial a
court need not suspend proceedings to conduct a second competency hearing unless it is presented with a
substantial change of circumstances or with new evidence casting a serious doubt on the validity of that finding.
People v. Oglesby (App. 4 Dist. 2008) 70 Cal.Rptr.3d 443, 158 Cal.App.4th 818. Criminal Law  625(3)

Trial court properly refused to suspend trial of defendant who asserted that a chronic back condition and
headache was so painful that it affected his ability to assist in his defense; although defendant was experiencing
pain, he was coherent, quite lucid, and able to communicate with his attorney; his demeanor and conduct during
trial and the surrounding circumstances supported trial court's conclusion that defendant was mentally present at
trial and was competent. People v. Avila (App. 5 Dist. 2004) 11 Cal.Rptr.3d 894, 117 Cal.App.4th 771, review
denied, appeal after new sentencing hearing 2005 WL 1970976, unpublished. Criminal Law  649(1)

After defendant's competency was restored, the trial court was not required to declare a mistrial and assign the
matter for a new trial, but could resume trial; time of incompetency was relatively short and trial court was
available to resume proceedings after restoration of competency. People v. Smith (App. 5 Dist. 2003) 1



Cal.Rptr.3d 779, 110 Cal.App.4th 492, review denied, certiorari denied 124 S.Ct. 1672, 541 U.S. 944, 158
L.Ed.2d 369, habeas corpus dismissed 2006 WL 2943094. Criminal Law  625(1)

Trial court in capital murder case did not improperly grant defendant's motion for substitution of attorneys
before resolving question whether he was competent; this section only precluded proceeding with case against
defendant and did not bar lawyer substitution. People v. Stankewitz (1990) 270 Cal.Rptr. 817, 51 Cal.3d 72,
793 P.2d 23, rehearing denied, certiorari denied 111 S.Ct. 1432, 499 U.S. 954, 113 L.Ed.2d 483, leave to file for
rehearing denied 112 S.Ct. 631, 502 U.S. 1002, 116 L.Ed.2d 651. Criminal Law  1830

Trial court's failure to order psychological evaluation of homicide defendant during trial was not abuse of
discretion where defendant's testimony, although in a "stream of consciousness" style, was coherent and not
babbling and counsel apparently made a tactical choice to allow defendant to reveal his emotions and thought
processes to jury in order to have jury find defendant lacked requisite state of mind to support murder, as
opposed to manslaughter, conviction. People v. Campbell (App. 4 Dist. 1987) 239 Cal.Rptr. 214, 193
Cal.App.3d 1653. Mental Health  434

If there is a doubt that a defendant is presently sane, as tested by applicable standard, it is the duty of the court,
of its motion, to suspend proceedings in that case until the question is determined. People v. Humphrey (App. 2
Dist. 1975) 119 Cal.Rptr. 74, 45 Cal.App.3d 32. Mental Health  434

Where criminal proceedings had been suspended against defendant without imposition of sentence, trial court
lacked power to impose sentence upon revocation of probation unless defendant was then presently sane.
People v. Humphrey (App. 2 Dist. 1975) 119 Cal.Rptr. 74, 45 Cal.App.3d 32. Criminal Law  981(1)

An appellate court cannot measure with nicety the basis for the ruling of the trial judge on motion to suspend
criminal prosecution for purpose of trying issue of defendant's sanity, and trial judge must always be allowed a
wide latitude. People v. Gomez (1953) 41 Cal.2d 150, 258 P.2d 825. Criminal Law  1148

The latitude which the trial judge is allowed in ruling on motion to suspend criminal prosecution for purpose of
trying issue of defendant's sanity, is a latitude within which the trial judge himself should never speculate on a
nicety of balance. People v. Gomez (1953) 41 Cal.2d 150, 258 P.2d 825. Criminal Law  625.10(3)

In prosecution for robbery, and for failing to perform duties required under Veh. C. § 480 (repealed; see, now,
Veh. C. § 20001) requiring driver of motor vehicle involved in accident resulting in death or injuries to stop and
fulfill certain requirements, and for assault with a deadly weapon with intent to commit murder, trial court did
not abuse discretion in denying defendant's motion for order suspending proceedings and for jury trial on
question of defendant's present sanity. People v. Grebe (App. 1951) 105 Cal.App.2d 27, 232 P.2d 564. Criminal
Law  625(2)

Where trial judge had serious doubt as to sanity of defendant, but proceeded to make findings and an order in
criminal action to effect that defendant was sane at time of offense charged in information but was presently
insane and ordered defendant committed to department of mental hygiene for placement at state hospital,
procedure was improper and defendant was entitled to a new trial, and if a doubt as to his present sanity arose,
criminal proceeding would be required to be suspended and sanity issue determined independently. People v.
Hensley (App. 4 Dist. 1951) 101 Cal.App.2d 744, 226 P.2d 385. Criminal Law  625(1); Criminal Law 
918(1)

Failure to stay prosecution for jailbreak and determine defendant's sanity as required by this section in case of
doubt was not error, where defendant never raised issue of insanity, and no doubt arose, notwithstanding
prosecutor suggested defendant must be insane to conduct own case without counsel and to present argument
which he presented. People v. Belknap (App. 1934) 137 Cal.App. 366, 30 P.2d 576. Criminal Law  625

Trial of prosecution for carrying concealed weapon was properly proceeded with before final determination of
defendant's sanity in prior robbery prosecution arising out of same transaction. People v. Perry (App. 1 Dist.
1929) 99 Cal.App. 90, 277 P. 1080. Criminal Law  624



24. Restoration to sanity

Although superintendent of state hospital to which defendant is committed may subsequently determine that he
is restored to sanity and can be returned for further proceedings in the criminal action, this does not mean that
the order of commitment is an "interlocutory order". People v. Fields (1965) 42 Cal.Rptr. 833, 62 Cal.2d 538,
399 P.2d 369, certiorari denied 86 S.Ct. 113, 382 U.S. 858, 15 L.Ed.2d 95. Mental Health  437

Defendant, who was sent to state hospital for determination of question of his sanity during pendency of trial,
was properly detained there until the superintendent certified that he had become sane, and if defendant
regained his sanity prior to such certification his remedy was against the superintendent, and his detention until
such certification was not unconstitutional and he was not deprived of his right to a speedy trial on ground that
he became sane about a year before superintendent so certified. People v. Ashley (1963) 29 Cal.Rptr. 16, 59
Cal.2d 339, 379 P.2d 496, certiorari denied 83 S.Ct. 1714, 374 U.S. 819, 10 L.Ed.2d 1084. Criminal Law 
573; Mental Health  438

If any person has been convicted of a crime and after conviction has been committed to a state hospital, he is
not entitled to a judicial determination of his restoration to sanity following certification by superintendent of
hospital that he is sane. People v. Puter (App. 2 Dist. 1948) 85 Cal.App.2d 348, 193 P.2d 23. Mental Health

 438

A person's discharge from state hospital for insane under either ordinary psychopathic procedure or provisions
of this Code did not abridge state's right to place him on trial for forgery committed before his commitment to
hospital. People v. Cowan (App. 1 Dist. 1940) 38 Cal.App.2d 144, 100 P.2d 1079. Mental Health  431

Court order is unnecessary to recall defendant from insane hospital for trial after medical superintendent
declared him sane. People v. Rice (App. 2 Dist. 1927) 83 Cal.App. 55, 256 P. 450. Criminal Law  625

25. Restoration of competence

After defendant has been found incompetent and criminal proceedings suspended, if and when competence is
restored, criminal proceedings are resumed, not begun anew. Booth v. Superior Court (App. 2 Dist. 1997) 66
Cal.Rptr.2d 758, 57 Cal.App.4th 91, rehearing denied, review denied. Mental Health  432

26. Jurisdiction

Once a doubt has arisen as to the competence of the defendant to stand trial, the trial court has no jurisdiction to
proceed with the case against the defendant without first determining his competence in a hearing, and the
matter cannot be waived by defendant or his counsel. People v. Ary (App. 1 Dist. 2004) 13 Cal.Rptr.3d 482,
118 Cal.App.4th 1016, review denied, opinion after remand 2008 WL 2212381, unpublished. Criminal Law

 625.10(3); Criminal Law  625.35

Trial judge did not intend to express doubt as to defendant's competence, and did not intend to initiate
proceedings to determine competence, and therefore trial judge did not lack jurisdiction to proceed to trial, even
though judge had granted defendant's motion for appointment of expert for purpose of assisting counsel in
making decision on whether to enter plea of not guilty by reason of insanity and to render opinion on
defendant's competence. People v. Visciotti (1992) 5 Cal.Rptr.2d 495, 2 Cal.4th 1, 825 P.2d 388, rehearing
denied, certiorari denied 113 S.Ct. 267, 506 U.S. 893, 121 L.Ed.2d 196, rehearing denied 113 S.Ct. 646, 506
U.S. 1016, 121 L.Ed.2d 575, habeas corpus denied 58 Cal.Rptr.2d 801, 14 Cal.4th 325, 14 Cal.4th 1089A, 926
P.2d 987, modified on denial of rehearing, as modified, certiorari denied 117 S.Ct. 2521, 521 U.S. 1124, 138
L.Ed.2d 1022, habeas corpus granted in part 288 F.3d 1097. Criminal Law  625.10(4)

Trial court did not lose subject matter jurisdiction when it erroneously failed to hold competency hearing, but
rather acted in excess of jurisdiction by depriving defendant of fair trial; although judgment might have been
nullity, for double jeopardy purposes, the proceedings were not. People v. Superior Court (Marks) (1991) 2
Cal.Rptr.2d 389, 1 Cal.4th 56, 820 P.2d 613. Criminal Law  102; Criminal Law  625(1); Criminal Law



 1166(12); Double Jeopardy  51

Absent any evidence of defendant's incompetence during trial, trial court did not lose power to proceed until
evidence of incompetency was presented for first time at sentencing hearing. People v. Day (App. 3 Dist. 1988)
247 Cal.Rptr. 68, 201 Cal.App.3d 112. Criminal Law  625(1)

Question of defendant's mental competency to stand trial is jurisdictional and trial court lacks power to try,
judge, or sentence defendant unless he is then presently sane. People v. Tomas (App. 2 Dist. 1977) 141
Cal.Rptr. 453, 74 Cal.App.3d 75. Mental Health  432

The superior court has exclusive jurisdiction to hear and determine question of sanity of a person, even though
such question may first arise in connection with a criminal charge pending in a municipal or other inferior
court. Bean v. Los Angeles County (App. 2 Dist. 1967) 60 Cal.Rptr. 804, 252 Cal.App.2d 754. Mental Health

 33

For purposes of this section providing that sanity issue should be determined by "the court" unless a jury is
demanded, there is only one superior court in Los Angeles county. People v. Hill (1967) 60 Cal.Rptr. 234, 67
Cal.2d 105, 429 P.2d 586, certiorari denied 88 S.Ct. 572, 389 U.S. 1009, 19 L.Ed.2d 607. Criminal Law 
625.20

Where there was substantial evidence of defendant's present insanity, trial court in trying defendant without first
determining at hearing his competence to stand trial both denied to defendant a substantial right and pronounced
judgment without jurisdiction to do so. People v. Pennington (1967) 58 Cal.Rptr. 374, 66 Cal.2d 508, 426 P.2d
942. Criminal Law  625.10(2.1)

The fact that the question of accused's sanity arose during pendency of criminal prosecution in municipal court
did not give the municipal court jurisdiction to determine the issue of present sanity. Ex parte Shaw (App. 1
Dist. 1953) 115 Cal.App.2d 753, 252 P.2d 970. Criminal Law  625(1)

Welf. & Inst.C. § 825 (repealed; see, now, Welf. & Inst.C. § 603), which restricted jurisdiction of courts over
juveniles, must be read together with Welf. & Inst.C. § 826 (repealed; see, now, Welf. & Inst.C. § 604), which
related to referral to juvenile court, as entire enactment, and, thus read, enactment did not invalidate trials of
defendants under eighteen at time of alleged offense, even in absence of referral to juvenile court, where trial
court had determined from evidence in preliminary investigation that defendant was over eighteen. People v.
Lavandera (App. 2 Dist. 1951) 108 Cal.App.2d 431, 239 P.2d 30. Infants  68.2

Trial court has jurisdiction to try defendant after release from insane hospital without judicial determination of
mental status. People v. Rice (App. 2 Dist. 1927) 83 Cal.App. 55, 256 P. 450. Criminal Law  625

26.5. Wrongful commitment

Judicial immunity barred county inmate's §§ 1983 claims against California state judges who allegedly started
and continued process of having him committed under statute relating to treatment of criminal defendants
thought not competent to stand trial; judges' actions clearly were taken in judicial capacity and were of general
nature of actions which judges had jurisdiction to take. Jernigan v. Superior Court of State of California for
County of Santa Clara, N.D.Cal.2003, 2003 WL 21640489, Unreported. Civil Rights  1376(8)

27. Indictment or information

Since the defendant was found mentally incompetent shortly after his arraignment in superior court, he was not
lawfully committed and the information was required to be set aside. Miller v. Superior Court In and For
Alameda County (App. 1 Dist. 1978) 146 Cal.Rptr. 253, 81 Cal.App.3d 132. Indictment And Information 
137(1)

28. Discovery

Discovery order, in connection with proceeding to determine defendant's competency to stand trial, requesting



identity and location of all persons to be called by defendant, all material supplied by defendant to said persons,
content of all communications between such witnesses and the defendants and all reports concerning the
defendant prepared by any defense witness failed the "conceivably might lighten the prosecution's burden" test
of Prudhomme and breadth of order created risk of supplying the link in a chain tending to establish criminal
guilt and violated privilege against compelled self-incrimination. Posner v. Superior Court of Santa Clara
County (App. 1 Dist. 1980) 166 Cal.Rptr. 123, 107 Cal.App.3d 928. Criminal Law  627.5(6)

29. Pleas

Defendant who failed to plead not guilty by reason of insanity and who was convicted prior to the Drew
decision (People v. Drew, 1978, 149 Cal.Rptr. 275, 583 P.2d 1318, 22 Cal.3d 333), rejecting the M'Naughten
test of insanity and substituting therefor the American Law Institute test could not obtain reversal of her
conviction on the basis that the trial court failed to use the latter test and that a contrary result would have been
reached under that test. People v. Foster (App. 2 Dist. 1980) 162 Cal.Rptr. 623, 102 Cal.App.3d 882. Courts

 100(1)

If there is no doubt of defendant's sanity in the mind of the trial court and reports of examining psychiatrists
unanimously indicate that defendant was sane at the time of the offense, free withdrawal of insanity plea should
be permitted. People v. Redmond (App. 2 Dist. 1971) 94 Cal.Rptr. 543, 16 Cal.App.3d 931. Criminal Law 
286.5(1)

Where, upon being found guilty only of lesser included offense, defendant moved for withdrawal of plea of not
guilty by reason of insanity, trial court should have: (1) reassured itself that defendant was presently sane, (2) if
defendant were not found to be presently sane, suspended proceedings pending treatment, (3) if defendant were
found presently sane, propounded questions to defendant and his counsel as prescribed by the United States
Supreme Court as to acceptance of guilty pleas, insofar as applicable, and (4) if court were satisfied that
defendant was making free and voluntary choice with adequate comprehension of the consequences, permitted
withdrawal of the plea. People v. Redmond (App. 2 Dist. 1971) 94 Cal.Rptr. 543, 16 Cal.App.3d 931. Criminal
Law  286.5(1); Mental Health  434

Exercise of power to allow plea of guilty to be withdrawn for purpose of setting aside information, on grounds
that at time of preliminary hearing defendant was insane and was not represented by counsel, was left to sound
discretion of trial judge. People v. Crowder (App. 4 Dist. 1945) 69 Cal.App.2d 304, 158 P.2d 988. Criminal
Law  1149

Where defendant, at time of murder prosecution in 1931, was found to be insane and was committed to state
hospital and in 1944, after regaining sanity, was returned for trial, denial of his motion to withdraw his plea of
guilty and set aside information on ground that at time of preliminary hearing he was insane and not represented
by counsel was not error where, on objections to confession, question of insanity at time of making confession
was presented to jury and defendant had been fully informed of his rights at preliminary examination but
expressed willingness to proceed and testify. People v. Crowder (App. 4 Dist. 1945) 69 Cal.App.2d 304, 158
P.2d 988. Criminal Law  274(7)

30. Pleading

Defendant's plea of amnesia was insufficient to require finding that defendant was mentally incompetent to
stand trial. People v. Huffman (App. 4 Dist. 1977) 139 Cal.Rptr. 264, 71 Cal.App.3d 63. Mental Health 
432

In order for court to make finding that defendant is "ineligible" rather than "unsuitable" for treatment as
mentally disordered sex offender, prior felony must be pled and proved; defendant's commitment to state prison
was therefore required to be set aside where his prior felony offense, relied on by trial court in its conclusion
that defendant was ineligible for MDSO treatment, was never alleged by prosecution but came out in
defendant's own testimony. People v. Huffman (App. 4 Dist. 1977) 139 Cal.Rptr. 264, 71 Cal.App.3d 63.
Mental Health  457



31. Trial by court

Failure of trial judge to order that question of defendant's sanity be determined at time of trial was not error,
where doctors who examined defendant, both on behalf of the people and his own behalf, testified he was
mentally competent to proceed with trial, and defendant's counsel, upon inquiry by trial court clerk about
hearing as to present sanity in view of defendant's plea of not guilty by reason of insanity, stated it was his
feeling there would be no hearing until time of trial and that just issue of guilt would be determined since the
doctors had filed the reports and there was no motion to test present sanity. People v. Acosta (App. 5 Dist.
1971) 96 Cal.Rptr. 234, 18 Cal.App.3d 895. Criminal Law  625.35

Issue of sanity is one which trial court may determine without jury unless one is expressly demanded. People v.
Blagg (App. 2 Dist. 1968) 73 Cal.Rptr. 93, 267 Cal.App.2d 598. Jury  21.5

In prosecution for attempted robbery, defendant's mental state was a question for trial judge. People v. Snyder
(App. 1955) 135 Cal.App.2d 79, 286 P.2d 388. Criminal Law  625(1)

In a case tried by the court without a jury, the right to have questions of guilt and insanity separately tried may
be waived. People v. McCoy (App. 2 Dist. 1953) 115 Cal.App.2d 565, 252 P.2d 371. Criminal Law  625.35

32. Trial by jury — In general

Issue as to whether an accused was entitled to jury trial on hearing as to sanity of accused was question of
procedure, so that law of state in which federal district court in which prosecution was pending sat, that
question of sanity must be determined by trial with jury if trial by jury is demanded during pendency of
prosecution and prior to judgment, was not required to be followed by federal district court. U. S. v. Higgins,
S.D.Cal.1952, 103 F.Supp. 481. Federal Civil Procedure  56

The standard to be applied in determining whether to suspend proceedings and evaluate the defendant's
competency is an objective one. People v. Castro (App. 5 Dist. 2000) 93 Cal.Rptr.2d 770, 78 Cal.App.4th 1402,
modified on denial of rehearing. Criminal Law  625.10(2.1)

Right to jury trial in proceeding to determine competency to stand trial is not a constitutional right. People v.
Harris (App. 1 Dist. 1993) 18 Cal.Rptr.2d 92, 14 Cal.App.4th 984, rehearing denied. Jury  19(6.5)

Criminal defendant was not entitled to jury trial on his competence to stand trial and have punishment adjudged
after medical director of state hospital to which defendant had been committed certified defendant as competent
to stand trial; evidence presented by defendant in support of his demand for jury trial of competence issue was
the same as evidence found by trial court to be insufficient to prove defendant's incompetence at hearing on
certification of competence. People v. Murrell (App. 3 Dist. 1987) 242 Cal.Rptr. 175, 196 Cal.App.3d 822,
review denied. Jury  21.5; Jury  25(11)

The People were entitled, upon their demand, to jury trial on issue of defendant's mental competence to stand
trial for murder. People v. Superior Court (McPeters) (App. 5 Dist. 1985) 215 Cal.Rptr. 482, 169 Cal.App.3d
796, review denied. Jury  21.5

In proceedings to determine competency of criminal defendant to stand trial, there is no constitutional right to
jury trial. People v. Rojas (App. 2 Dist. 1981) 173 Cal.Rptr. 64, 118 Cal.App.3d 278, rehearing denied 174
Cal.Rptr. 91, 118 Cal.App.3d 278. Jury  21.5

A defendant is entitled to a jury determination of his competency to stand trial. People v. Superior Court for Los
Angeles County (App. 2 Dist. 1975) 124 Cal.Rptr. 158, 51 Cal.App.3d 459. Jury  21.5

Defendant's constitutional right to jury determination of his competency to stand trial could not be waived by
counsel over defendant's objection. People v. Superior Court for Los Angeles County (App. 2 Dist. 1975) 124
Cal.Rptr. 158, 51 Cal.App.3d 459. Jury  29(6)

The only right to a jury trial in a special proceeding collateral to criminal trial is that provided by statute. People



v. Hill (1967) 60 Cal.Rptr. 234, 67 Cal.2d 105, 429 P.2d 586, certiorari denied 88 S.Ct. 572, 389 U.S. 1009, 19
L.Ed.2d 607. Jury  24.2

Sanity hearing is not within scope of constitutional provision precluding a waiver of a jury trial in criminal
cases unless the defendant and his attorney concur. People v. Hill (1967) 60 Cal.Rptr. 234, 67 Cal.2d 105, 429
P.2d 586, certiorari denied 88 S.Ct. 572, 389 U.S. 1009, 19 L.Ed.2d 607. Jury  29(2)

Trial judge's refusal to submit to jury single question of accused's suggested insanity, pursuant to § 1367, and
this section, was not error, in view of unconvincing showing made in support of suggestion. People v. Little
(App. 3 Dist. 1924) 68 Cal.App. 674, 230 P. 178. Criminal Law  625

The mere suggestion of an accused's insanity, unsupported by affidavit or other evidence raising a doubt as to
his sanity, does not compel the court to order a submission of the question to the jury under the provisions of
this section relating to such inquiry after conviction, and the action of the court will not be reversed unless
abuse of discretion is shown. People v. Moriarity (App. 1 Dist. 1923) 61 Cal.App. 223, 214 P. 485. Criminal
Law  1147

If information comes through a proper source that a person accused of crime is insane, or if through observation
such information is disclosed to the court, a jury should be impaneled under this section, to pass upon accused's
mental condition. People v. West (App. 1914) 25 Cal.App. 369, 143 P. 793. Criminal Law  625

There was no error in the refusal of the trial judge to impanel a jury to try the question of defendant's sanity.
People v. Hettick (1899) 126 Cal. 425, 58 P. 918.

The fact that the accused had been in the insane asylum, and that his discharge as recovered was not entered till
after his escape from the asylum, is insufficient to warrant submitting to trial the question of his present
insanity, under this section, authorizing such submission "if a doubt arises as to the sanity of the defendant."
People v. Geiger (1897) 116 Cal. 440, 48 P. 389. Criminal Law  625

33.  —  —  Demand, trial by jury

A person charged with violating federal postal laws, who appeared in pro. per. at sanity hearing, and who was
an indigent with little or no experience in federal courts, and who stated orally to court that he would prefer
having hearing heard by jury if possible, thereby "demanded" jury within this section, requiring question of
sanity to be determined by trial with jury if jury is demanded during pendency of prosecution and prior to
judgment, notwithstanding no formal demand for jury was made by accused. U. S. v. Higgins, S.D.Cal.1952,
103 F.Supp. 481. Jury  25(8)

Where the substantial evidence test is satisfied, but the trial court fails to conduct a full hearing on defendant's
competency, the judgment must be reversed. People v. Castro (App. 5 Dist. 2000) 93 Cal.Rptr.2d 770, 78
Cal.App.4th 1402, modified on denial of rehearing. Criminal Law  1166(12)

Defendant's commitment to state mental hospital was not unlawful for want of jury trial, in view of fact that
defendant's demand for jury was directed solely to trial on substantive offense. People v. Hofferber (App. 2
Dist. 1977) 137 Cal.Rptr. 115, 70 Cal.App.3d 265. Jury  25(8)

Defendant's rights are not lost by his failure to request that question of his present sanity be submitted to jury,
where doubt of sanity arises during trial. People v. Vester (App. 1933) 135 Cal.App. 223, 26 P.2d 685. Criminal
Law  1035(2)

34.  —  —  Peremptory challenges, trial by jury

Defendant was only entitled to number of peremptory challenges available in civil trial in selecting jury for
competency hearing in capital murder case. People v. Stanley (1995) 42 Cal.Rptr.2d 543, 10 Cal.4th 764, 897
P.2d 481, modified on denial of rehearing, stay granted, certiorari denied 116 S.Ct. 1825, 517 U.S. 1208, 134
L.Ed.2d 930. Jury  136(5)



35.  —  —  Special jury, trial by jury

Defendant in murder prosecution was not prejudiced because a new jury was not selected to try issue presented
by his plea of not guilty by reason of insanity. People v. Martin (App. 1 Dist. 1948) 87 Cal.App.2d 581, 197
P.2d 379. Criminal Law  1166.16

In prosecution for murder, robbery, assault with a deadly weapon, and like assaults with intent to commit
murder, permitting trial of issue of accused's sanity by same jury which passed on general issue was not
erroneous. People v. Goodwin (1937) 9 Cal.2d 711, 72 P.2d 551. Criminal Law  625.20

Under § 1367, and this section, providing that a person while insane cannot be tried, and requiring the court, if a
doubt arises as to the sanity of accused, to order the submission to the jury of the question of sanity, if the court
entertains a doubt of the present presumed sanity of accused, it must be with a jury specially impaneled for that
purpose inquire into the present condition of accused to ascertain whether he comprehends the nature and object
of the criminal prosecution pending against him, and is mentally competent to make a defense, but, in the
absence of such a doubt, the court need not submit the question of accused's present insanity to a jury in
advance of the trial. People v. Kirby (App. 1911) 15 Cal.App. 264, 114 P. 794. Criminal Law  625

36.  —  —  Questions for jury, trial by jury

Placing the burden on a defendant to show incompetence does not violate due process when: (1) a state has
adopted procedures for determining competence, and (2) the defendant has been provided access to those
procedures. People v. Castro (App. 5 Dist. 2000) 93 Cal.Rptr.2d 770, 78 Cal.App.4th 1402, modified on denial
of rehearing. Constitutional Law  4783(4)

Determination of sanity of defendant at time of crime is exclusively within province of trier. People v. Wolff
(1964) 40 Cal.Rptr. 271, 61 Cal.2d 795, 394 P.2d 959. Criminal Law  740

Whether person convicted of first-degree murder was insane at time of offense was for jury. People v. Harmon
(App. 1952) 110 Cal.App.2d 545, 243 P.2d 15. Homicide  1351

Whether defendant, charged with murder of mother, and convicted of manslaughter, was, at time he committed
the act or made confession, legally responsible, was question of fact for jury. People v. Crowder (App. 4 Dist.
1945) 69 Cal.App.2d 304, 158 P.2d 988. Criminal Law  736(2); Homicide  1350

Viewing testimony addressed to question of accused's insanity, raised pursuant to § 1367, and this section as a
defense against charge, it was for jury to determine whether defense was sustained by preponderance of
evidence upon that question, and jury's verdict on the issue is conclusive on appeal. People v. Little (App. 3
Dist. 1924) 68 Cal.App. 674, 230 P. 178. Criminal Law  1159.5

37. Hearings

In view of habeas petitioner's behavior and demeanor at trial and absence of medical or other evidence
reflecting inability on his part to comprehend nature of proceedings against him or to cooperate with counsel in
his defense, trial court did not err in failing to hold hearings sua sponte on defendant's mental competency to
stand trial. Bassett v. McCarthy, C.A.9 (Cal.)1977, 549 F.2d 616, certiorari denied 98 S.Ct. 158, 434 U.S. 849,
54 L.Ed.2d 117. Criminal Law  625.10(4)

To be entitled, as constitutional right, to insanity hearing pursuant to this section, defendant must come forward
with evidence that he cannot understand nature and purpose of proceedings against him and meaningfully assist
counsel in his defense, and such evidence must be substantial. Arthur v. Sheriff, Los Angeles County,
C.D.Cal.1971, 325 F.Supp. 1320. Criminal Law  625.10(2.1)

Defense counsel's representation that capital murder defendant was "totally irrational" in his initial desire to
absent himself from penalty phase proceedings did not obligate trial court sua sponte to conduct competency
hearing, in absence of any evidence that defendant's behavior was caused by mental disorder that prevented him
from understanding proceedings or assisting his attorneys in rational manner, where record established that



defendant's behavior was emotional reaction to stress of penalty phase, and defendant had behaved rationally
throughout pretrial and guilt phases of trial and had testified, in completely rational manner, in his own defense.
People v. Rundle (2008) 74 Cal.Rptr.3d 454, 43 Cal.4th 76, 180 P.3d 224, rehearing denied, as modified,
petition for certiorari filed 2008 WL 2717755. Sentencing And Punishment  1792

Defendant was not entitled to a competency hearing based on his actions and statements during the penalty
retrial in capital homicide prosecution; defendant was diagnosed as having bipolar disorder, and although he
apparently viewed religious and moral questions as most salient during the penalty proceedings, nothing in the
record suggested that he lacked a rational understanding of the roles of the judge, prosecutor, defense counsel,
or jury, or the purpose of the proceedings. People v. Halvorsen (2007) 64 Cal.Rptr.3d 721, 42 Cal.4th 379, 165
P.3d 512. Sentencing And Punishment  1794

A hearing was not required to determine whether defendant was competent to stand trial in guilt phase of capital
homicide prosecution, inasmuch as there was no substantial evidence of incompetency; although a psychiatrist
testified that defendant suffered from bipolar disorder and was psychotic at the time of the offense and
continuing until the time of trial, the psychiatrist believed that defendant was competent to stand trial despite
his illness, and the record otherwise failed to show that defendant lacked an understanding of the nature of the
proceedings or the ability to assist in his defense. People v. Halvorsen (2007) 64 Cal.Rptr.3d 721, 42 Cal.4th
379, 165 P.3d 512. Criminal Law  625.15

Defendant was not entitled to a competence hearing in capital homicide prosecution, inasmuch as there was no
substantial indication of incompetence requiring the trial court to declare a doubt as to his competency;
defendant's suicidal tendencies did not constitute substantial evidence of incompetence, for they were not
accompanied by bizarre behavior, the testimony of a mental health professional regarding competence, or any
other indications of an inability to understand the proceedings or to assist counsel. People v. Rogers (2006) 48
Cal.Rptr.3d 1, 39 Cal.4th 826, 141 P.3d 135, certiorari denied 127 S.Ct. 2129, 167 L.Ed.2d 866. Criminal Law

 625.10(3)

Whether the question is defendant's competence to stand trial or competence to waive counsel and represent
himself, the competence standard is that defendant must have a sufficient present ability to consult with his
lawyer with a reasonable degree of rational understanding, and a rational as well as a factual understanding of
the proceedings against him; the defendant's technical legal knowledge is irrelevant. People v. Blair (2005) 31
Cal.Rptr.3d 485, 36 Cal.4th 686, 115 P.3d 1145, certiorari denied 126 S.Ct. 1881, 547 U.S. 1107, 164 L.Ed.2d
584. Criminal Law  1762; Mental Health  432

When the accused presents substantial evidence of incompetence to stand trial, due process requires that the
trial court conduct a full competency hearing; evidence is substantial if it raises a reasonable doubt about the
defendant's competence to stand trial. People v. Panah (2005) 25 Cal.Rptr.3d 672, 35 Cal.4th 395, 107 P.3d
790, rehearing denied, certiorari denied 126 S.Ct. 1432, 546 U.S. 1216, 164 L.Ed.2d 135. Constitutional Law

 4783(2)

Absent substantial evidence of defendant's incompetence to stand trial, the decision to order such a hearing is
left to the court's discretion. People v. Panah (2005) 25 Cal.Rptr.3d 672, 35 Cal.4th 395, 107 P.3d 790,
rehearing denied, certiorari denied 126 S.Ct. 1432, 546 U.S. 1216, 164 L.Ed.2d 135. Criminal Law 
625.10(2.1)

Claim by one of two appointed counsel that defendant was incompetent to stand trial did not require trial court
to hold competency hearing; the other, more experienced criminal defense attorney, did not share that belief, the
opinions of two experts were that defendant was competent, and the trial court also observed that defendant had
repeatedly assisted in his defense. People v. Panah (2005) 25 Cal.Rptr.3d 672, 35 Cal.4th 395, 107 P.3d 790,
rehearing denied, certiorari denied 126 S.Ct. 1432, 546 U.S. 1216, 164 L.Ed.2d 135. Criminal Law 
625.10(2.1)

If a defendant presents substantial evidence of his lack of competence and is unable to assist counsel in the
conduct of a defense in a rational matter during the legal proceedings, the court must stop the proceedings and



order a hearing on the competence issue; in this context, substantial evidence means evidence that raises a
reasonable doubt about the defendant's ability to stand trial. People v. Ramos (2004) 21 Cal.Rptr.3d 575, 34
Cal.4th 494, 101 P.3d 478, rehearing denied, certiorari denied 126 S.Ct. 91, 546 U.S. 844, 163 L.Ed.2d 108.
Criminal Law  625.10(3)

A court is required to hold a competency hearing when substantial evidence of the accused's incompetence has
been introduced. People v. Ary (App. 1 Dist. 2004) 13 Cal.Rptr.3d 482, 118 Cal.App.4th 1016, review denied,
opinion after remand 2008 WL 2212381, unpublished. Criminal Law  625.10(2.1)

A trial court is not required to order a competency hearing based merely upon counsel's perception that his or
her client may be incompetent. People v. Avila (App. 5 Dist. 2004) 11 Cal.Rptr.3d 894, 117 Cal.App.4th 771,
review denied, appeal after new sentencing hearing 2005 WL 1970976, unpublished. Criminal Law 
625.10(2.1)

Failure to order hearing on defendant's competence to stand trial in capital murder prosecution was not abuse of
discretion, even though defendant and counsel did not agree on which defense to employ and defendant had a
paranoid distrust of the judicial system and stated his counsel was in league with the prosecution; although
those circumstances suggested the trial court could have ordered a hearing on competence, they did not require
such an order. People v. Welch (1999) 85 Cal.Rptr.2d 203, 20 Cal.4th 701, 976 P.2d 754, rehearing denied,
certiorari denied 120 S.Ct. 1160, 528 U.S. 1154, 145 L.Ed.2d 1071. Criminal Law  625.10(2.1)

It is within the discretion of the trial judge whether to order a competence hearing. People v. Welch (1999) 85
Cal.Rptr.2d 203, 20 Cal.4th 701, 976 P.2d 754, rehearing denied, certiorari denied 120 S.Ct. 1160, 528 U.S.
1154, 145 L.Ed.2d 1071. Criminal Law  625.10(2.1)

Defendant found to be not presently competent three months after he was held to answer on felony charges was
not entitled to new preliminary hearing once his competence was restored. Booth v. Superior Court (App. 2
Dist. 1997) 66 Cal.Rptr.2d 758, 57 Cal.App.4th 91, rehearing denied, review denied. Criminal Law  237;
Mental Health  432

Court was not required to sua sponte hold hearing on defendant's mental competence prior to guilt phase of
capital murder trial even though counsel stated that defendant felt that he had been railroaded and indicated that
he did not want to be present, where court was of the view that defendant's apparent anger and upset over the
guilty verdicts was normal under the circumstances and defense counsel referred only to possibility of seeking
competency hearing at a future time; failure to hold hearing also did not violate due process. People v. Davis
(1995) 41 Cal.Rptr.2d 826, 10 Cal.4th 463, 896 P.2d 119, modified on denial of rehearing, certiorari denied 116
S.Ct. 932, 516 U.S. 1121, 133 L.Ed.2d 859, denial of habeas corpus affirmed 384 F.3d 628, certiorari dismissed
126 S.Ct. 410, 162 L.Ed.2d 933. Constitutional Law  4786; Criminal Law  625.10(4)

Petitioner, whose motion challenging information was accompanied by substantial prima facie showing that he
was mentally incompetent when preliminary examination was conducted, was entitled to evidentiary hearing in
which he could present testimony and other evidence and, if he could establish that he was mentally
incompetent at that time, his motion should be granted on ground that he had not been legally committed by
magistrate. Bayramoglu v. Superior Court In and For Marin County (App. 1 Dist. 1981) 176 Cal.Rptr. 487, 124
Cal.App.3d 718. Indictment And Information  140(1)

Hearing to determine defendant's mental capacity to stand trial was had in compliance with requirements of this
section and § 1369, even though neither defendant nor prosecution chose to present evidence on issue, in that
court was left with two letters from doctors reciting defendant's refusal to see them, its own observations of
defendant since its expression of doubt a month and a half before and the presumption of mental competence
which defense counsel had not seen fit to challenge. People v. Maxwell (App. 2 Dist. 1981) 171 Cal.Rptr. 579,
115 Cal.App.3d 807. Criminal Law  625.20

Where evidence in proceedings brought to consider revocation of defendant's probation supported reasonable
inference that defendant lacked present sanity, trial court was duty bound to hold hearing to determine that



ultimate fact on its own motion before pronouncing sentence. People v. Humphrey (App. 2 Dist. 1975) 119
Cal.Rptr. 74, 45 Cal.App.3d 32. Sentencing And Punishment  268

Sanity trial was not invalid because the petitioner was not advised before the trial that it would be his only
hearing on degree and penalty of murder. In re Walker (1974) 112 Cal.Rptr. 177, 10 Cal.3d 764, 518 P.2d 1129.
Criminal Law  625.20

Where there is substantial evidence of accused's lack of mental competency, hearing under this section must be
granted and failure to grant hearing is prejudicial error, but where there is less than substantial evidence trial
judge has discretion on whether to grant hearing during course of trial. People v. Boyd (App. 1 Dist. 1971) 94
Cal.Rptr. 575, 16 Cal.App.3d 901. Criminal Law  625.10(2.1); Criminal Law  1166(12)

Even if request of defendant's counsel for examination of defendant as to mental condition at time of sentencing
could be interpreted as a motion under this section for trial of question of insanity, failure to order hearing was
not error where there was nothing before trial court to indicate that defendant was insane during trial or at time
of judgment since certification of defendant's sanity had been received shortly before trial, and doctors
testifying at trial had not discussed his mental condition at time of trial, and defendant had manifested no
symptoms during trial raising doubt of his then sanity. People v. Rodriguez (App. 2 Dist. 1969) 76 Cal.Rptr.
818, 272 Cal.App.2d 80. Sentencing And Punishment  268

There was substantial compliance with this section requiring hearing on defendant's sanity where, although trial
was not formally "suspended", matter was raised and decided before trial, sanity issue was separately
considered and ruled upon, no greater formality was demanded, and counsel had told court that he had no
independent psychiatric testimony to present. People v. Blagg (App. 2 Dist. 1968) 73 Cal.Rptr. 93, 267
Cal.App.2d 598. Criminal Law  625.20

Where defendant's general behavior during rape trial was lucid, defendant gave every indication that he was
oriented and able to assist counsel and letter from physician indicated that defendant was dejected, moderately
depressed and possessed of a paranoid personality but omitted a medical judgment that defendant was unable to
meet level of competence required to understand proceedings in aid in his own defense, trial court properly
denied sanity hearing. People v. Szijarto (App. 2 Dist. 1968) 70 Cal.Rptr. 679, 264 Cal.App.2d 828. Criminal
Law  625.10(2.1)

Doctors' reports indicating defendant was literate, of normal intelligence, quiet, cooperative, and not fearful nor
suspicious, that he was quite depressed in mood but well organized and without delusions in thought processes,
that much of his speech had paranoid flavor but he showed no organic brain syndrome nor impairment in
orientation, and that he was able to assist in his defense, and defense counsel's conclusion from experience with
uncooperativeness of defendant that he was not capable of assisting in his own defense, did not entitle
defendant to hearing on question of "present" sanity. People v. Laudermilk (1967) 61 Cal.Rptr. 644, 67 Cal.2d
272, 431 P.2d 228, certiorari denied 89 S.Ct. 139, 393 U.S. 861, 21 L.Ed.2d 128. Criminal Law 
625.10(2.1)

Where defendant has come forward with substantial evidence of mental incompetency he is entitled as a matter
of right to a hearing under Penal Code on sanity issue, and judge has no discretion to exercise. People v. Hoxie
(App. 2 Dist. 1967) 61 Cal.Rptr. 37, 252 Cal.App.2d 901. Criminal Law  625.10(2.1)

This section authorizing sanity hearing does not require hearing to be held before the same judge that declared
existence of a doubt as to accused's competence to stand trial. People v. Hill (1967) 60 Cal.Rptr. 234, 67 Cal.2d
105, 429 P.2d 586, certiorari denied 88 S.Ct. 572, 389 U.S. 1009, 19 L.Ed.2d 607. Criminal Law  625.20

Where defendant presented substantial evidence of incompetence to stand trial, he was entitled to a special trial
of the sanity issue notwithstanding that prosecution also presented substantial evidence that he was sane, and
failure to provide full hearing on present sanity issue constituted reversible error. People v. Pennington (1967)
58 Cal.Rptr. 374, 66 Cal.2d 508, 426 P.2d 942. Criminal Law  625.10(2.1); Criminal Law  1166(12)

Where reports filed in case by psychiatrists in a 1960 sanity hearing indicated that defendant was hopelessly



insane and that his chances of recovery were very slight and in 1962 superintendent of state hospital certified
that the defendant was then sane, court was not required in 1962 merely because of uncertainty as to the
possible conflict in reports to order a hearing on the issue of defendant's sanity in proceedings concerned
primarily with appointment of counsel and a pending habeas corpus proceeding. People v. Ashley (1963) 29
Cal.Rptr. 16, 59 Cal.2d 339, 379 P.2d 496, certiorari denied 83 S.Ct. 1714, 374 U.S. 819, 10 L.Ed.2d 1084.
Criminal Law  625.10(2.1)

Record disclosed, contrary to defendant's contention, that trial court had not refused to entertain defendant's
motion for a hearing on question of whether defendant was insane at time of trial. People v. Harmon (App.
1952) 110 Cal.App.2d 545, 243 P.2d 15. Criminal Law  625(1)

38. Argument and conduct of counsel

Substantial evidence of mental incompetence is evidence that raises a reasonable doubt on the issue; in
determining whether there is substantial evidence of incompetence, a court must consider all of the relevant
circumstances, including counsel's opinion. People v. Castro (App. 5 Dist. 2000) 93 Cal.Rptr.2d 770, 78
Cal.App.4th 1402, modified on denial of rehearing. Criminal Law  625.10(2.1)

What constitutes substantial evidence of defendant's mental incompetence cannot be answered by a simple
formula applicable to all situations. People v. Castro (App. 5 Dist. 2000) 93 Cal.Rptr.2d 770, 78 Cal.App.4th
1402, modified on denial of rehearing. Criminal Law  625.10(2.1)

Defense counsel presented substantial, objective evidence that murder defendant had developmental disability,
such that trial court was required by statute to declare doubt that defendant was developmentally disabled and to
appoint director of regional center for developmentally disabled to evaluate defendant, and court's failure to
follow this procedure deprived it of jurisdiction to proceed; counsel filed declaration stating belief that
defendant could be incompetent and attached report from Department of Rehabilitation reflecting defendant had
"most severe" disability. People v. Castro (App. 5 Dist. 2000) 93 Cal.Rptr.2d 770, 78 Cal.App.4th 1402,
modified on denial of rehearing. Criminal Law  625.10(2.1)

Prosecutor's statement to competency hearing jury in capital murder case, indicating that he intended to show
defendant was guilty of committing another murder, did not require mistrial, where prosecutor did not violate
any order of court, either express or implicit, in referring to murder. People v. Stanley (1995) 42 Cal.Rptr.2d
543, 10 Cal.4th 764, 897 P.2d 481, modified on denial of rehearing, stay granted, certiorari denied 116 S.Ct.
1825, 517 U.S. 1208, 134 L.Ed.2d 930. Criminal Law  2144

39. Continuance

Totality of evidence before trial court, including fact that trial counsel told trial court that psychiatrist who had
previously examined defendant and found him mentally competent to stand trial had given further opinion that
defendant was probably not mentally competent to stand trial at this time, required court to grant request for
continuance to ascertain if psychiatrist could offer "substantial evidence" and refusal to continue matter was
reversible error. People v. Sundberg (App. 4 Dist. 1981) 177 Cal.Rptr. 734, 124 Cal.App.3d 944. Criminal Law

 589(2); Criminal Law  1166(7)

Where continuances were granted which postponed trial more than three months from date of entry of plea, fact
that defendant was tried while allegedly suffering from amnesia did not constitute denial of due process on
theory that defendant could not meaningfully assist his counsel in absence of any attempt by defendant to show
his alleged amnesia was temporary and susceptible to therapy. People v. McBroom (App. 5 Dist. 1968) 70
Cal.Rptr. 326, 264 Cal.App.2d 242. Constitutional Law  4795

In prosecution for attempted murder and assault with a deadly weapon, refusal to permit a continuance for
purpose of securing physician's testimony that accused had a predisposition to mental trouble was justified
where plea of not guilty by reason of insanity had not been entered, on ground that general mental condition of
accused was not an issue. People v. Rothrock (App. 2 Dist. 1937) 21 Cal.App.2d 116, 68 P.2d 364. Criminal



Law  595(7)

Where accused's application for a continuance failed to show any diligence in searching for evidence as to his
alleged insanity, alleged no substantial reason for failure to find it, and merely stated that he hoped to procure
such evidence, not that he could do so, denial of postponement of trial on the ground was proper. People v.
Loomis (1915) 170 Cal. 347, 149 P. 581.

In a murder case, the trial on the main charge need not be postponed until the decision of the supreme court on
an appeal on the issue of insanity is given. People v. Moice (1860) 15 Cal. 329. Criminal Law  1083

40. Presumptions

Issue of whether trial court erred in presuming defendant's competence to assert attorney-client privilege over
objection of counsel at competency hearing was not preserved for appeal, where no unequivocal objection to
application of privilege was made at hearing, and defense counsel told court that he had no choice but to respect
defendant's decision after consulting with defendant. People v. Mickle (1991) 284 Cal.Rptr. 511, 54 Cal.3d 140,
814 P.2d 290, rehearing denied, certiorari denied 112 S.Ct. 1679, 503 U.S. 988, 118 L.Ed.2d 396. Criminal Law

 1035(2)

Presuming that defendant was competent to assert attorney-client privilege over objection of counsel at
competency hearing was not error, where trial court ordered competency hearing in overabundance of caution,
no evidence of incompetence was introduced during hearing, and defendant's statements to court about
attorney-client privilege were coherent and precise. People v. Mickle (1991) 284 Cal.Rptr. 511, 54 Cal.3d 140,
814 P.2d 290, rehearing denied, certiorari denied 112 S.Ct. 1679, 503 U.S. 988, 118 L.Ed.2d 396. Criminal Law

 625.15

Defendant is presumed to be mentally competent unless at competency hearing it is proved by preponderance of
evidence that he is mentally incompetent. People v. Campbell (App. 3 Dist. 1976) 133 Cal.Rptr. 815, 63
Cal.App.3d 599. Criminal Law  311

Presumption of continued insanity is not restricted in its application to persons acquitted of a criminal offense
on ground of insanity, for it is general rule that when insanity has been adjudicated it is presumed to continue
unless contrary is shown; the force and effect of the presumption is not lessened by fact that the defendant has
been found sane enough to stand trial. In re Franklin (1972) 101 Cal.Rptr. 553, 7 Cal.3d 126, 496 P.2d 465.
Criminal Law  311

Presumption existed that district attorney, who set murder prosecution in motion after superintendent of hospital
for insane had reported that defendant was not insane and that trial judge who presided at insanity proceeding
and also in proceeding subsequent to superintendent's report, acted in compliance with statutory requirements.
People v. Superior Court of Contra Costa County (1935) 4 Cal.2d 136, 47 P.2d 724. Criminal Law  322

Presumption existed that certification of superintendent of hospital for insane as to sanity of defendant in
murder prosecution met with court's approval, especially where same judge presided at insanity proceeding, and
in proceedings subsequent to time of superintendents certification. People v. Superior Court of Contra Costa
County (1935) 4 Cal.2d 136, 47 P.2d 724. Mental Health  438

41. Burden of proof

The defendant has the burden of proving his or her incompetence by a preponderance of the evidence. People v.
Kaplan (App. 4 Dist. 2007) 57 Cal.Rptr.3d 143, 149 Cal.App.4th 372, modified on denial of rehearing. Criminal
Law  625.15

In those rare circumstances in which an appellate court remands for a determination of whether a retrospective
competency hearing can be held to cure a due process error in failing to hold a competency hearing before trial,
the People must still convince the trial court that there is sufficient evidence on which a reasonable psychiatric
judgment of defendant's competence to stand trial can be reached. People v. Ary (App. 1 Dist. 2004) 13



Cal.Rptr.3d 482, 118 Cal.App.4th 1016, review denied, opinion after remand 2008 WL 2212381, unpublished.
Criminal Law  625.25; Criminal Law  1192

On remand following Court of Appeal's determination that defendant was denied due process by reason of trial
court's failure to order a competency hearing, the People would have the burden of establishing that a
retrospective competency hearing could be held to cure the error. People v. Ary (App. 1 Dist. 2004) 13
Cal.Rptr.3d 482, 118 Cal.App.4th 1016, review denied, opinion after remand 2008 WL 2212381, unpublished.
Criminal Law  1192

Trial court properly placed burden of proving incompetency on "the one contending the defendant is mentally
incompetent" in competency hearing held during penalty phase of capital murder case, where defendant and
appointed attorney argued he was competent, while defense counsel argued defendant was incompetent. People
v. Stanley (1995) 42 Cal.Rptr.2d 543, 10 Cal.4th 764, 897 P.2d 481, modified on denial of rehearing, stay
granted, certiorari denied 116 S.Ct. 1825, 517 U.S. 1208, 134 L.Ed.2d 930. Sentencing And Punishment 
1793

"Substantial evidence" of mental incompetence entitling defendant to hearing on competence to stand trial is
evidence that raises reasonable doubt on the issue. People v. Howard (1992) 5 Cal.Rptr.2d 268, 1 Cal.4th 1132,
824 P.2d 1315, rehearing denied, certiorari denied 113 S.Ct. 383, 506 U.S. 942, 121 L.Ed.2d 293. Criminal Law

 625.10(2.1)

Trial court is required, sua sponte if necessary, to conduct hearing on competence to stand trial whenever there
is substantial evidence of mental incompetence, whatever the source. People v. Howard (1992) 5 Cal.Rptr.2d
268, 1 Cal.4th 1132, 824 P.2d 1315, rehearing denied, certiorari denied 113 S.Ct. 383, 506 U.S. 942, 121
L.Ed.2d 293. Criminal Law  625.10(4)

Defendant, against whom criminal proceedings were suspended and hearing held to determine mental
competency, who called no witnesses in competency hearing but two psychiatrists for the people testified that
defendant was not mentally competent to stand trial, and who was committed to state hospital after jury, which
was instructed that burden of proof was "preponderance of the evidence," found him incompetent had been
afforded due process of law under both state and federal Constitutions. People v. Bye (App. 4 Dist. 1981) 172
Cal.Rptr. 186, 116 Cal.App.3d 569. Constitutional Law  4783(3); Constitutional Law  4337

State may, consistent with due process, require a defendant to prove his insanity, provided that the prosecutor is
required to prove every element of the offense itself beyond a reasonable doubt. People v. Eckstrom (App. 2
Dist. 1977) 139 Cal.Rptr. 341, 71 Cal.App.3d 259. Criminal Law  331

Even if rule imposing burden of proving insanity on defendant were unconstitutional, given M'Naughton as the
relevant standard, the standing of a California defendant, convicted of premeditated murder, to raise that issue
is, for practical purposes, nonexistent. People v. Eckstrom (App. 2 Dist. 1977) 139 Cal.Rptr. 341, 71
Cal.App.3d 259. Criminal Law  1134.32

Accused must only prove fact of his insanity by a preponderance of the evidence. People v. Nance (App. 1 Dist.
1972) 102 Cal.Rptr. 266, 25 Cal.App.3d 925. Criminal Law  570(2)

42. Examination of witnesses

Prosecution is entitled to cross-examine psychiatrist concerning any statements or declarations made to him by
defendant that formed the foundation for his opinion as to defendant's medical condition. People v. Mazoros
(App. 1 Dist. 1977) 142 Cal.Rptr. 599, 76 Cal.App.3d 32. Criminal Law  489

In prosecution for grand theft, trial court did not err in permitting prosecutor to cross-examine defendant's
psychiatric expert as to basis of his opinion that defendant suffered from diminished capacity at time of charged
offense, notwithstanding fact that police reports and similar documents were in part the basis of his opinion.
People v. Mazoros (App. 1 Dist. 1977) 142 Cal.Rptr. 599, 76 Cal.App.3d 32. Criminal Law  489



In murder prosecution, wherein defendant's medical expert testified that he did not believe that defendant was
mentally capable of assisting his attorney in his defense because defendant was suffering from a major mental
disorder, refusal to permit defendant to show on direct examination basis of expert's opinion was not prejudicial
error, where matter was fully gone into otherwise. People v. Martin (App. 1 Dist. 1948) 87 Cal.App.2d 581, 197
P.2d 379. Criminal Law  1170.5(1)

43. Expert witnesses

A trial court may appoint a psychiatrist to conduct a summary evaluation to help it decide whether to declare a
doubt about defendant's competence to stand trial, which would require a competency hearing. People v. Garcia
(App. 2 Dist. 2008) 70 Cal.Rptr.3d 837, 159 Cal.App.4th 163, review denied. Criminal Law  625.10(3)

Under the rule of immunity, preventing a psychiatrist appointed to examine a defendant for competency from
testifying on the issues of the defendant's guilt, sanity, or penalty, the fruit of the defendant's competency
evaluations, i.e., the competency expert's impressions, reports, or the results of the evaluator's testing, are also
not to be made available to experts appointed to testify on the issues of the defendant's guilt, sanity, or penalty.
In re Hernandez (App. 4 Dist. 2006) 49 Cal.Rptr.3d 301, 143 Cal.App.4th 459. Criminal Law  393(1)

No precise legal rules dictate the proper basis for an expert's journey into a patient's mind to make judgments
about his behavior, and thus, the trial court must be given wide berth in its assessment of the probative value of
expert testimony on the issue of a defendant's sanity. People v. Jablonski (2006) 38 Cal.Rptr.3d 98, 37 Cal.4th
774, 126 P.3d 938, rehearing denied, certiorari denied 127 S.Ct. 150, 166 L.Ed.2d 110. Criminal Law  474

A psychiatrist appointed to examine a defendant for competency may not testify later on the question of
defendant's sanity; because a defendant may not invoke his right against compelled self-incrimination in a
competency examination, neither the statements of the defendant to the psychiatrists appointed for the hearing
nor the fruits of such statements may be used in trial of the issue of the defendant's guilt, under either the plea of
not guilty or that of not guilty by reason of insanity. People v. Jablonski (2006) 38 Cal.Rptr.3d 98, 37 Cal.4th
774, 126 P.3d 938, rehearing denied, certiorari denied 127 S.Ct. 150, 166 L.Ed.2d 110. Criminal Law 
393(1)

Psychiatric expert's somewhat equivocal statements about defendant's competence to stand trial did not
constitute substantial evidence of incompetence, as would warrant competency hearing; while expert testified
that defendant was "fragile" and "disturbed," he also repeatedly acknowledged that defendant was not
incompetent to stand trial, and the other defense psychiatric expert testified without reservation that defendant
was competent. People v. Panah (2005) 25 Cal.Rptr.3d 672, 35 Cal.4th 395, 107 P.3d 790, rehearing denied,
certiorari denied 126 S.Ct. 1432, 546 U.S. 1216, 164 L.Ed.2d 135. Criminal Law  625.10(2.1)

Although expert testimony can constitute substantial evidence that defendant is mentally incompetent,
necessitating further inquiry to determine fitness to proceed, such evidence is not required. People v. Ary (App.
1 Dist. 2004) 13 Cal.Rptr.3d 482, 118 Cal.App.4th 1016, review denied, opinion after remand 2008 WL
2212381, unpublished. Criminal Law  625.10(2.1)

Mental health expert's reservation in his report, concerning defendant's ability to assist defense counsel
rationally, was limited to defendant's preference for a court trial over a jury trial and thus, trial court was
warranted in relying on the report to determine that defendant was competent to assist in his own defense
despite effect of defendant's possibly delusional belief system concerning lesbians and transvestites; expert's
report indicated that defendant had the capacity to cooperate with defense counsel, that defendant possessed a
sophisticated understanding of the murder and conspiracy charges, that content of defendant's thinking was not
grossly illogical, that defendant's intelligence was above average, and that he showed no symptoms of
schizophrenia. People v. Lawley (2002) 115 Cal.Rptr.2d 614, 27 Cal.4th 102, 38 P.3d 461, rehearing denied,
certiorari denied 123 S.Ct. 671, 537 U.S. 1073, 154 L.Ed.2d 567. Criminal Law  625.15

Duration of two and one-half hours for mental health expert's examination of defendant was not so short as to
undermine validity of expert's findings that defendant was competent to assist in his murder defense. People v.



Lawley (2002) 115 Cal.Rptr.2d 614, 27 Cal.4th 102, 38 P.3d 461, rehearing denied, certiorari denied 123 S.Ct.
671, 537 U.S. 1073, 154 L.Ed.2d 567. Mental Health  434

Testimony of court-appointed psychiatrists who examined defendant for competency to stand trial in capital
murder prosecution was not admissible at sanity phase of trial because defendant was not permitted to invoke
his constitutional right against compelled self-incrimination before he spoke to the doctors. People v. Weaver
(2001) 111 Cal.Rptr.2d 2, 26 Cal.4th 876, 29 P.3d 103, certiorari denied 122 S.Ct. 1920, 535 U.S. 1058, 152
L.Ed.2d 828. Sentencing And Punishment  1793

Court is not required to appoint two experts to examine defendant's competency to stand trial unless defendant
or defense counsel informs court that defendant is not seeking finding of mental incompetence. People v. Harris
(App. 1 Dist. 1993) 18 Cal.Rptr.2d 92, 14 Cal.App.4th 984, rehearing denied. Costs  302.4

Psychiatrist's testimony critical of psychiatric expert testimony was relevant in trial to determine defendant's
competency to stand trial on issues of weight and credibility of expert testimony before jury. People v. Prince
(App. 6 Dist. 1988) 250 Cal.Rptr. 154, 203 Cal.App.3d 848. Criminal Law  490

It was error for court to deny defendant the opportunity to present expert testimony on his competency to stand
trial unless he agreed to cooperate with court-appointed expert, and to preclude defendant from obtaining any
other expert at state expense. People v. Mayes (App. 4 Dist. 1988) 248 Cal.Rptr. 899, 202 Cal.App.3d 908,
review denied. Costs  302.4; Criminal Law  625.20

Permitting defendant to call an expert of his own choosing to testify on his competency to stand trial in the face
of defendant's failure to cooperate with court-appointed expert was not tantamount to improperly allowing
defendant to choose his own psychiatrist. People v. Mayes (App. 4 Dist. 1988) 248 Cal.Rptr. 899, 202
Cal.App.3d 908, review denied. Criminal Law  625.20

44. Evidence — In general

Where defendant failed to bring forward any evidence which would entitle him to sanity hearing under this
section, and in fact repressed psychiatric report, there could be no waiver of such unripened and unvested right,
and thus contention that there would be no effective waiver of the right did not entitle defendant to relief.
Arthur v. Sheriff, Los Angeles County, C.D.Cal.1971, 325 F.Supp. 1320. Habeas Corpus  401

Evidence of a defendant's incompetence may emanate from several sources, including the defendant's
demeanor, irrational behavior, and prior mental evaluations. People v. Kaplan (App. 4 Dist. 2007) 57
Cal.Rptr.3d 143, 149 Cal.App.4th 372, modified on denial of rehearing. Criminal Law  625.10(2.1)

Evidence of a defendant's incompetence to stand trial may emanate from several sources, including the
defendant's demeanor, irrational behavior, and prior mental evaluations, but to be entitled to a competency
hearing, a defendant must exhibit more than a preexisting psychiatric condition that has little bearing on the
question whether the defendant can assist his or her defense counsel. People v. Rogers (2006) 48 Cal.Rptr.3d 1,
39 Cal.4th 826, 141 P.3d 135, certiorari denied 127 S.Ct. 2129, 167 L.Ed.2d 866. Criminal Law 
625.10(2.1)

Although a court may not rely solely on its observations of a defendant in the courtroom if there is substantial
evidence of the defendant's incompetence, the court's observations and objective opinion do become important
when no substantial evidence exists that the defendant is less than competent to plead guilty or stand trial.
People v. Ramos (2004) 21 Cal.Rptr.3d 575, 34 Cal.4th 494, 101 P.3d 478, rehearing denied, certiorari denied
126 S.Ct. 91, 546 U.S. 844, 163 L.Ed.2d 108. Mental Health  432

Whether a person is competent to stand trial is a jurisdictional question and cannot be waived by the defendant
or counsel. People v. Castro (App. 5 Dist. 2000) 93 Cal.Rptr.2d 770, 78 Cal.App.4th 1402, modified on denial
of rehearing. Criminal Law  625(1)

Competence cannot be waived, and the court has the initial and primary duty to act when the facts demonstrate



the defendant's possible incompetency; it is the failure of the trial court to raise the issue and suspend
proceedings, not the failure of defense counsel to raise the issue, which constitutes the jurisdictional error.
People v. Castro (App. 5 Dist. 2000) 93 Cal.Rptr.2d 770, 78 Cal.App.4th 1402, modified on denial of rehearing.
Criminal Law  625.10(4)

"Substantial evidence" of defendant's incompetence to stand trial, introduction of which requires trial court to
suspend proceedings and hold hearing to determine competency, is evidence that raises a reasonable doubt
about the defendant's competence to stand trial. People v. Hayes (1999) 91 Cal.Rptr.2d 211, 21 Cal.4th 1211,
989 P.2d 645, rehearing denied, as modified, certiorari denied 121 S.Ct. 431, 531 U.S. 980, 148 L.Ed.2d 438,
habeas corpus denied 2005 WL 2789222. Criminal Law  625.10(3)

A defendant is entitled to a hearing on his mental capacity to stand trial only if there is presented substantial
evidence showing his mental incompetency; substantial evidence test is satisfied if a psychiatrist or
psychologist who has had sufficient opportunity to examine accused states that in his professional opinion
accused is incapable due to mental illness of understanding purpose or nature of the proceedings against him or
is incapable of assisting in his defense or cooperating with his counsel. People v. Stiltner (App. 3 Dist. 1982)
182 Cal.Rptr. 790, 132 Cal.App.3d 216. Criminal Law  625.10(2.1)

Determination of question whether, during criminal trial, doubt arises regarding defendant's sanity requiring
submission of question to jury, must be determined from any pertinent, substantial, and reliable evidence,
however introduced to trial judge's attention. People v. Vester (App. 1933) 135 Cal.App. 223, 26 P.2d 685.
Criminal Law  625

Where no affidavits were offered in support of motion after trial for order inquiring into accused's insanity, and
no evidence was introduced at trial in support of defense based on insanity, motion was properly denied under
this section. People v. Miller (1918) 177 Cal. 404, 170 P. 817. Criminal Law  625

45.  —  —  Impeachment, evidence

Statements made to appointed psychiatrist for purposes of competency hearing can be used to impeach
defendant in subsequent criminal trial. People v. Crow (App. 4 Dist. 1994) 33 Cal.Rptr.2d 624, 28 Cal.App.4th
440, review denied. Witnesses  390.1

Defendant who testifies at criminal trial may be impeached with inconsistent statements made to psychologist
retained for earlier fitness hearing. People v. Crow (App. 4 Dist. 1994) 33 Cal.Rptr.2d 624, 28 Cal.App.4th 440,
review denied. Witnesses  390.1

46.  —  —  Admissibility, evidence

Testimony by expert in murder defendant's competency hearing regarding characteristics of serial killers was
admissible, as nothing limits expert evidence on the issue of a defendant's sanity to classifications of mental
disease or disorder found in the Diagnostic and Statistical Manual of Mental Disorders; the phenomenon of
serial murderers has been the subject of professional interest in the psychiatric community, and testimony
regarding the behavior of serial murderers and its relation to defendant's conduct as it bore on the question of
his sanity was relevant to that issue. People v. Jablonski (2006) 38 Cal.Rptr.3d 98, 37 Cal.4th 774, 126 P.3d
938, rehearing denied, certiorari denied 127 S.Ct. 150, 166 L.Ed.2d 110. Criminal Law  625.15

A tape recording defendant made before his arrest recounting the murders he committed was admissible at his
competency hearing; it was not cumulative to the testimony of other witnesses regarding defendant's capacity to
act rationally, as it stated the circumstances of his crimes in great detail when he had no motive to feign mental
illness, was not only highly probative of whether he was malingering but also uniquely probative in a way that
neither the psychiatrist's report nor the testimony of other witnesses could be. People v. Jablonski (2006) 38
Cal.Rptr.3d 98, 37 Cal.4th 774, 126 P.3d 938, rehearing denied, certiorari denied 127 S.Ct. 150, 166 L.Ed.2d
110. Criminal Law  438.1; Criminal Law  625.15

Neither the statements of the defendant to the psychiatrists appointed for a competency evaluation nor the fruits



of such statements may be used in trial of the issue of the defendant's guilt, under either the plea of not guilty or
that of not guilty by reason of insanity. Baqleh v. Superior Court (App. 1 Dist. 2002) 122 Cal.Rptr.2d 673, 100
Cal.App.4th 478, review denied. Criminal Law  412(4)

Admissibility, at sanity phase of capital murder prosecution, of testimony by two psychiatrists who examined
defendant for competency to stand trial was not properly preserved for appeal, where defense counsel did not
object to admission of that testimony on ground that defendant, when he was evaluated for competency, could
not invoke privilege against self-incrimination. People v. Weaver (2001) 111 Cal.Rptr.2d 2, 26 Cal.4th 876, 29
P.3d 103, certiorari denied 122 S.Ct. 1920, 535 U.S. 1058, 152 L.Ed.2d 828. Sentencing And Punishment 
1789(3)

Exclusion of medical reports submitted by physicians to court, as part of competency hearing for capital murder
defendant, did not deny defendant's due process rights; excluded information was four to six months old and
either stale or superseded by later reports. People v. McPeters (1992) 9 Cal.Rptr.2d 834, 2 Cal.4th 1148, 832
P.2d 146, modified on denial of rehearing, certiorari denied 113 S.Ct. 1865, 507 U.S. 1037, 123 L.Ed.2d 486.
Constitutional Law  4786; Criminal Law  625.15

The precise issue of defendant's sanity under the M'Naughton standard, that is, whether defendant did not know
or understand the nature and quality of his act, or was incapable of distinguishing right from wrong in relation
to that act, can be raised only at the sanity trial, but any relevant evidence of mental pathology short of legal
insanity is admissible to show lack of capacity at the trial on the issue of guilt. People v. Eckstrom (App. 2 Dist.
1977) 139 Cal.Rptr. 341, 71 Cal.App.3d 259. Criminal Law  354; Criminal Law  624

In hearing to determine defendant's competency to stand trial, any error in admission of evidence of defendant's
attempted escape was waived where defense counsel went into alleged escape in greater detail on
cross-examination. People v. Campbell (App. 3 Dist. 1976) 133 Cal.Rptr. 815, 63 Cal.App.3d 599. Criminal
Law  899

Although psychiatrist-patient privilege was not applicable to admissibility, over defendant's objection, of
testimony of one of the three doctors who had been appointed to examine defendant to determine his
competency to stand trial, the attorney-client privilege was applicable, in view of fact that doctors' reports to
defense counsel were to be confidential; hence, admission of doctor's testimony was error. People v. Superior
Court for Los Angeles County (App. 2 Dist. 1975) 124 Cal.Rptr. 158, 51 Cal.App.3d 459. Witnesses  206

Testimony of psychiatrist, who had been appointed to inquire into sanity of defendant at time of second-degree
murder trial, as to conversation wherein defendant stated that he was in victim's apartment on night of murder
was admissible. People v. Sigal (App. 3 Dist. 1965) 45 Cal.Rptr. 481, 235 Cal.App.2d 449. Criminal Law 
412(3)

Defendant pleading not guilty and not guilty by reason of insanity to murder charge and adjudged guilty of
manslaughter was not prejudiced by exclusion of evidence of his mental condition. People v. O'Connor (App. 2
Dist. 1961) 11 Cal.Rptr. 172, 189 Cal.App.2d 295. Criminal Law  1170(5)

Defendant pleading not guilty and not guilty by reason of insanity to murder charge was entitled to introduce, at
trial on merits, only that evidence on mental condition which tended to show that offense was not first-degree
murder, but was second-degree murder or manslaughter. People v. O'Connor (App. 2 Dist. 1961) 11 Cal.Rptr.
172, 189 Cal.App.2d 295. Homicide  1041

Evidence as to a defendant's acts, conduct, declarations and appearance, both before and after the time of
offenses as well as at particular time as to which the issue of defendant's sanity has been raised, may be
admitted to aid trier of fact in determining issue presented by a plea of insanity. People v. Dennis (App. 4 Dist.
1960) 2 Cal.Rptr. 393, 177 Cal.App.2d 655. Criminal Law  354

In proceeding to determine sanity of defendant after verdict of guilty, but before judgment, evidence given by
defendant on trial was admissible. People v. Lawson (1918) 178 Cal. 722, 174 P. 885. Sentencing And



Punishment  264(4)

47.  —  —  Inferences, evidence

Where defendant had been committed several times to mental institutions, was hallucinating and acting in
response to his hallucinations, was unable to cooperate in psychological testing, suffered from delusions of
persecution and loss of memory, and was diagnosed as paranoid schizophrenic requiring treatment in closed
setting, such factors in combination supported reasonable inference in probation revocation proceeding that
defendant lacked present "sanity," within purview of this section that if doubt arises as to sanity of defendant,
court must hold hearing to determine issue of defendant's possible insanity. People v. Humphrey (App. 2 Dist.
1975) 119 Cal.Rptr. 74, 45 Cal.App.3d 32. Criminal Law  625.10(2.1)

Commitment to a hospital for the care and treatment of the insane, mentally ill, and mentally disordered may be
for a condition other than mental illness, and hence previous commitment to such a hospital does not of itself
raise an inference that defendant was afflicted with a condition of permanent insanity sufficient, as a matter of
law, to create a doubt as to his sanity at time of trial and require a hearing on the question. People v. Jensen
(1954) 43 Cal.2d 572, 275 P.2d 25. Criminal Law  625.10(3)

48.  —  —  Weight and sufficiency, evidence

More is required than just bizarre actions or statements by the defendant to raise a doubt of the defendant's
competence. People v. Kaplan (App. 4 Dist. 2007) 57 Cal.Rptr.3d 143, 149 Cal.App.4th 372, modified on
denial of rehearing. Criminal Law  625.10(3)

Substantial evidence of a defendant's incompetence is sufficient to require a full competency hearing even if the
evidence is in conflict. People v. Kaplan (App. 4 Dist. 2007) 57 Cal.Rptr.3d 143, 149 Cal.App.4th 372,
modified on denial of rehearing. Criminal Law  625.10(3)

Actual suicide attempts or suicidal ideation, in combination with other factors, may constitute substantial
evidence raising a bona fide doubt regarding a defendant's competence to stand trial. People v. Rogers (2006)
48 Cal.Rptr.3d 1, 39 Cal.4th 826, 141 P.3d 135, certiorari denied 127 S.Ct. 2129, 167 L.Ed.2d 866. Criminal
Law  625.10(3)

No substantial evidence showed that capital murder defendant, who was stabbed by other inmate near end of
guilt phase, was incompetent to proceed to penalty phase; doctor of internal medicine, who was well informed
on situation, testified that defendant was physically recovering from his injuries and could attend court and
understand process, and defendant did not present contrary evidence. People v. Lewis (2006) 47 Cal.Rptr.3d
467, 39 Cal.4th 970, 140 P.3d 775, rehearing denied, as modified, certiorari denied 127 S.Ct. 2130, 167 L.Ed.2d
867. Sentencing And Punishment  1793

Evidence is not substantial enough to mandate a mental competence hearing for a criminal defendant unless it
raises a reasonable doubt on the issue. People v. Lewis (2006) 47 Cal.Rptr.3d 467, 39 Cal.4th 970, 140 P.3d
775, rehearing denied, as modified, certiorari denied 127 S.Ct. 2130, 167 L.Ed.2d 867. Criminal Law 
625.10(3)

No substantial evidence of capital murder defendant's mental incompetence warranted suspension of
proceedings for competency hearing; defendant's wrist-slitting and other bizarre behavior was suspiciously
timed at end of guilt phase, defense counsel indicated that defendant understood proceedings and could help
counsel, and expert's opinion of incompetence was not credible as expert had not considered defendant's history
or reviewed materials defendant prepared while acting in propria persona. People v. Lewis (2006) 47
Cal.Rptr.3d 467, 39 Cal.4th 970, 140 P.3d 775, rehearing denied, as modified, certiorari denied 127 S.Ct. 2130,
167 L.Ed.2d 867. Sentencing And Punishment  1791

More is required to raise a doubt as to a defendant's competence to stand trial than mere bizarre actions or
bizarre statements by defendant or statements of defense counsel that defendant is incapable of cooperating in
his defense or psychiatric testimony that defendant is immature, dangerous, psychopathic, or homicidal, with



little reference to defendant's ability to assist in his own defense. People v. Ramirez (2006) 46 Cal.Rptr.3d 677,
39 Cal.4th 398, 139 P.3d 64, rehearing denied, certiorari denied 127 S.Ct. 2877, 167 L.Ed.2d 1155. Criminal
Law  625.10(3)

No substantial evidence showed that capital murder defendant was mentally incompetent so as to require a
psychiatric evaluation of defendant, notwithstanding defense counsel's concerns of news reports that defendant
planned to plead guilty to 14 murders; court's observations of defendant raised no question in its mind about
defendant's competence, and one attorney who was about to be substituted in as counsel vouched for
defendant's competence. People v. Ramirez (2006) 46 Cal.Rptr.3d 677, 39 Cal.4th 398, 139 P.3d 64, rehearing
denied, certiorari denied 127 S.Ct. 2877, 167 L.Ed.2d 1155. Criminal Law  625.10(3)

Memory impairment, in and of itself, does not establish a mental disorder that renders a defendant incompetent
to stand trial. People v. Jablonski (2006) 38 Cal.Rptr.3d 98, 37 Cal.4th 774, 126 P.3d 938, rehearing denied,
certiorari denied 127 S.Ct. 150, 166 L.Ed.2d 110. Mental Health  432

The circumstance that the murder defendant committed was irrational did not raise a reasonable doubt as to
defendant's competence to stand trial; the same could be said of many murders. People v. Blair (2005) 31
Cal.Rptr.3d 485, 36 Cal.4th 686, 115 P.3d 1145, certiorari denied 126 S.Ct. 1881, 547 U.S. 1107, 164 L.Ed.2d
584. Criminal Law  625.10(3)

The circumstance that defendant had been found insane in a criminal proceeding and had been confined to a
mental hospital for an unspecified period approximately 15 years prior to his present trial, without more, was
insufficient to compel a doubt whether defendant had the mental capacity to understand the proceedings against
him in the current prosecution. People v. Blair (2005) 31 Cal.Rptr.3d 485, 36 Cal.4th 686, 115 P.3d 1145,
certiorari denied 126 S.Ct. 1881, 547 U.S. 1107, 164 L.Ed.2d 584. Criminal Law  625.10(3)

A history of serious mental illness does not necessarily constitute substantial evidence of a defendant's
incompetence to stand trial that would require a court to declare a doubt concerning a defendant's competence
and to conduct a hearing on that issue. People v. Blair (2005) 31 Cal.Rptr.3d 485, 36 Cal.4th 686, 115 P.3d
1145, certiorari denied 126 S.Ct. 1881, 547 U.S. 1107, 164 L.Ed.2d 584. Criminal Law  625.10(3)

The substantiality of the evidence of a defendant's mental incompetence, which would trigger the trial court's
duty to conduct a hearing on the competence issue, is determined when the competence issue arises at any point
in the proceedings. People v. Ramos (2004) 21 Cal.Rptr.3d 575, 34 Cal.4th 494, 101 P.3d 478, rehearing
denied, certiorari denied 126 S.Ct. 91, 546 U.S. 844, 163 L.Ed.2d 108. Criminal Law  625.10(3)

A capital defendant's preference for the death penalty and overall death wish does not alone amount to
substantial evidence of incompetence or evidence requiring the court to order an independent psychiatric
evaluation. People v. Ramos (2004) 21 Cal.Rptr.3d 575, 34 Cal.4th 494, 101 P.3d 478, rehearing denied,
certiorari denied 126 S.Ct. 91, 546 U.S. 844, 163 L.Ed.2d 108. Mental Health  434

Once substantial evidence of defendant's incompetence appears, the court is required to order a hearing, no
matter how persuasive other evidence may be to the contrary. People v. Ary (App. 1 Dist. 2004) 13 Cal.Rptr.3d
482, 118 Cal.App.4th 1016, review denied, opinion after remand 2008 WL 2212381, unpublished. Criminal
Law  625.10(2.1)

Evidence of a defendant's incompetence is substantial, necessitating a competency hearing, if it raises a
reasonable doubt as to the defendant's competence to stand trial. People v. Ary (App. 1 Dist. 2004) 13
Cal.Rptr.3d 482, 118 Cal.App.4th 1016, review denied, opinion after remand 2008 WL 2212381, unpublished.
Criminal Law  625.10(3)

Murder defendant was denied due process by reason of trial court's failure to order a competency hearing
despite substantial evidence that, due to his mental retardation, defendant was incapable of understanding the
nature of proceedings against him and of assisting in his defense; extensive expert testimony indicated that
defendant suffered from mental retardation, and there was substantial evidence that he did not have a rational or
factual understanding of the proceedings, and that he did not have the ability to consult with his lawyer with a



reasonable degree of rational understanding. People v. Ary (App. 1 Dist. 2004) 13 Cal.Rptr.3d 482, 118
Cal.App.4th 1016, review denied, opinion after remand 2008 WL 2212381, unpublished. Constitutional Law

 4783(2); Criminal Law  625.10(2.1)

Evidence presented at competency hearing was sufficient to support jury's finding that capital murder defendant
was competent to stand trial; state's cross-examination called into question reliability of analyses conducted by
defense experts, defense experts who considered defendant incompetent were unfamiliar with much evidence
that tended to render defendant's behavior comprehensible, defendant contradicted testimony of his own experts
on numerous occasions, and defendant's statements and conduct showed he was able to assist counsel in
conduct of his defense but sometimes refused to do so. People v. Marks (2003) 2 Cal.Rptr.3d 252, 31 Cal.4th
197, 72 P.3d 1222, rehearing denied, certiorari denied 124 S.Ct. 2101, 541 U.S. 1033, 158 L.Ed.2d 716.
Criminal Law  625.15

Evidence regarding past events that does no more than form the basis for speculation regarding possible current
incompetence of defendant is not sufficient to provide substantial evidence of incompetence, as will require
hearing to determine defendant's competence to stand trial. People v. Hayes (1999) 91 Cal.Rptr.2d 211, 21
Cal.4th 1211, 989 P.2d 645, rehearing denied, as modified, certiorari denied 121 S.Ct. 431, 531 U.S. 980, 148
L.Ed.2d 438, habeas corpus denied 2005 WL 2789222. Criminal Law  625.10(2.1)

Evidence did not establish reasonable doubt as to capital murder defendant's competence to stand trial, and thus,
trial court was not required to suspend proceedings and hold competency hearing, even though evidence was
presented regarding numerous past acts which allegedly established doubts about defendant's mental state;
nothing suggested that, at any time during proceedings, defendant was unable to understand nature of
proceedings or assist counsel, defense counsel never expressed doubt as to defendant's competence, and
defendant persuaded trial court to permit him to act as cocounsel during penalty phase. People v. Hayes (1999)
91 Cal.Rptr.2d 211, 21 Cal.4th 1211, 989 P.2d 645, rehearing denied, as modified, certiorari denied 121 S.Ct.
431, 531 U.S. 980, 148 L.Ed.2d 438, habeas corpus denied 2005 WL 2789222. Criminal Law  625.10(3)

As a matter of due process, the trial court is required to conduct a §§ 1368 hearing to determine a defendant's
competency whenever substantial evidence of incompetence has been introduced. People v. Frye (1998) 77
Cal.Rptr.2d 25, 18 Cal.4th 894, 959 P.2d 183, rehearing denied, as modified, certiorari denied 119 S.Ct. 1262,
526 U.S. 1023, 143 L.Ed.2d 358. Criminal Law  625.10(2.1)

When accused presents substantial evidence of incompetence, due process requires that court conduct full
competency hearing; evidence is "substantial" if it raises reasonable doubt about defendant's competence to
stand trial. People v. Jones (1997) 61 Cal.Rptr.2d 386, 15 Cal.4th 119, 15 Cal.4th 431A, 931 P.2d 960, modified
on denial of rehearing, certiorari denied 118 S.Ct. 381, 522 U.S. 955, 139 L.Ed.2d 297. Constitutional Law 
4783(2); Criminal Law  625.10(3)

Substantial evidence supported finding at penalty phase of capital murder case that defendant was competent to
stand trial, despite defense counsel's belief that defendant was incompetent because he refused to waive
psychotherapist-patient and attorney-client privileges necessary to permit introduction of mitigating evidence;
testimony of jailer and fellow inmate, together with testimony to court-appointed psychiatrists, indicated
defendant was competent. People v. Stanley (1995) 42 Cal.Rptr.2d 543, 10 Cal.4th 764, 897 P.2d 481, modified
on denial of rehearing, stay granted, certiorari denied 116 S.Ct. 1825, 517 U.S. 1208, 134 L.Ed.2d 930.
Sentencing And Punishment  1793

When accused presents substantial evidence of incompetence, due process requires that trial court conduct full
competency hearing; evidence is "substantial" if it raises reasonable doubt about defendant's competence to
stand trial. People v. Danielson (1992) 13 Cal.Rptr.2d 1, 3 Cal.4th 691, 838 P.2d 729, modified on denial of
rehearing, certiorari denied 113 S.Ct. 3010, 509 U.S. 910, 125 L.Ed.2d 701. Constitutional Law  4783(2)

Defense expert's testimony regarding high doses of medication prescribed for capital murder defendant, his
short-term memory loss on one occasion, and his possible underlying depression, did not raise reasonable doubt
as to defendant's mental competence, and thus, court was not required to order formal competency hearing;



evidence regarding defendant's drug doses, and his demeanor on and off witness stand, indicated at most that he
may have been overmedicated, but no substantial evidence was raised indicating he was unable to understand
nature of proceedings or to cooperate with his counsel. People v. Danielson (1992) 13 Cal.Rptr.2d 1, 3 Cal.4th
691, 838 P.2d 729, modified on denial of rehearing, certiorari denied 113 S.Ct. 3010, 509 U.S. 910, 125
L.Ed.2d 701. Criminal Law  625.10(3)

Defendant's apparent preference for death penalty, by itself, was not substantial evidence of mental
incompetence entitling him to hearing on competence to stand trial. People v. Howard (1992) 5 Cal.Rptr.2d
268, 1 Cal.4th 1132, 824 P.2d 1315, rehearing denied, certiorari denied 113 S.Ct. 383, 506 U.S. 942, 121
L.Ed.2d 293. Criminal Law  625.10(2.1)

Trial court was justified in denying competency hearing despite fact that defendant had attacked his own
counsel in courtroom and despite defendant's contention that he had long history of drug use and IQ of only 70;
there was no indication that defendant was under influence of drugs at time of crime or used drugs while he was
in custody, and only testimony about defendant's IQ came from defendant's probation officer, who could not
state defendant's IQ with certainty; moreover, trial court's colloquies with defendant showed defendant to be
responsive and articulate, and defendant's appointed counsel never suggested to trial court that defendant might
be incompetent. People v. Jacobo (App. 2 Dist. 1991) 281 Cal.Rptr. 750, 230 Cal.App.3d 1416. Criminal Law

 625.10(3)

Failure to hold pretrial competency hearing, following court's explicit expression of doubt as to defendant's
competency and court's subsequent order requiring competency hearing, violated defendant's due process rights;
evidence at preliminary hearing, including two psychiatrist's conclusions that defendant was not competent to
stand trial and two other psychiatrists' beliefs that defendant should be committed to state hospital, was
substantial evidence of defendant's incompetence, particularly when considered in light of court's expression of
doubt as to defendant's competency and defendant's history of mental illness and bizarre behavior at pretrial
hearing. People v. Hale (1988) 244 Cal.Rptr. 114, 44 Cal.3d 531, 749 P.2d 769. Constitutional Law 
4783(2); Criminal Law  625.10(3)

Evidence was not sufficient to suggest that criminal defendant was incompetent to proceed with preliminary
hearing or trial, so as to require evaluation of defendant's competency to stand trial, although defendant
equivocated as to whether he wanted to take stand and testify, relinquishing his right against self-incrimination.
People v. Vargas (App. 5 Dist. 1987) 241 Cal.Rptr. 360, 195 Cal.App.3d 1385. Criminal Law  625.10(2.1)

While report of single qualified professional concluding that defendant is incompetent will furnish substantial
evidence necessitating hearing on whether defendant is competent to stand trial or to waive constitutional right
to counsel, even though contradicted by reports and evidence, report which merely contained evaluations
without specific reference to defendant's competency did not furnish substantial evidence necessitating hearing
on competency to waive counsel. People v. Leever (App. 1 Dist. 1985) 219 Cal.Rptr. 581, 173 Cal.App.3d 853.
Criminal Law  625.10(2.1); Criminal Law  1776

Verdict of competence to stand trial was not supported by substantial evidence, particularly in light of
unanimity of expert opinion concerning defendant's incompetence. People v. Samuel (1981) 174 Cal.Rptr. 684,
29 Cal.3d 489, 629 P.2d 485. Criminal Law  625.15

Substantial evidence supported trial court's determination that criminal defendant was competent to stand trial.
People v. Rojas (App. 2 Dist. 1981) 173 Cal.Rptr. 64, 118 Cal.App.3d 278, rehearing denied 174 Cal.Rptr. 91,
118 Cal.App.3d 278. Criminal Law  625.15

In prosecution for robbery, defendant's testimony that he did not understand why he was being prosecuted in
state court because he thought he had been released once to go to federal court and that the federal charges had
been dropped did not constitute substantial evidence of defendant's incompetence so as to require a hearing on
that issue during trial. People v. Schneider (App. 2 Dist. 1979) 157 Cal.Rptr. 314, 95 Cal.App.3d 671. Criminal
Law  625.10(2.1)



Defendant failed to prove insanity, where he initially denied committing charged acts, but subsequently
admitted them by withdrawal of his not guilty plea, and then produced no evidence of insanity, and the
psychiatric testimony was to effect that he was not suffering from a mental disease or defect. People v. Stewart
(App. 5 Dist. 1979) 153 Cal.Rptr. 242, 89 Cal.App.3d 992. Criminal Law  570(1)

Once it is determined that defendant's showing of present insanity is substantial, it is immaterial that
prosecution's evidence may seem more persuasive, and conflict can be resolved only upon special trial before
judge or jury, if a jury is requested. People v. Bute (App. 2 Dist. 1969) 79 Cal.Rptr. 721, 275 Cal.App.2d 143.
Criminal Law  625.10(2.1)

Under this section, trial judge may not properly resolve conflicting evidence against a doubt of present insanity
where defendant has come forward with substantial evidence of incompetence to stand trial. People v.
Pennington (1967) 58 Cal.Rptr. 374, 66 Cal.2d 508, 426 P.2d 942.

In prosecution on two counts of first-degree murder wherein defendant entered a plea of not guilty by reason of
insanity, conflicting evidence on subject of defendant's sanity was sufficient to sustain trial judge's conclusion
that he did not have a doubt as to defendant's sanity at time of trial. People v. Merkouris (1959) 52 Cal.2d 672,
344 P.2d 1, certiorari denied 80 S.Ct. 411, 361 U.S. 943, 4 L.Ed.2d 364. Criminal Law  625.10(3)

Action of trial judge in ordering an inquiry into mental condition of defendant, based on affidavits of
defendant's counsel and a psychiatric expert, was not evidence that a "doubt" as to sanity of defendant existed in
mind of court within meaning of this section. People v. Gomez (1953) 41 Cal.2d 150, 258 P.2d 825. Criminal
Law  625.10(3)

Even testimony of experts as to insanity in general sense is not sufficient to create doubt requiring separate trial
on issue of insanity of defendant at time of trial insofar as that testimony does not relate to defendant's ability to
conduct his own defense. People v. Aparicio (1952) 38 Cal.2d 565, 241 P.2d 221. Criminal Law  625.10(3)

In murder prosecution, evidence on hearing as to defendant's sanity warranted trial court's determination that
defendant was presently sane and comprehended nature and object of proceedings and hence was able to make
proper defense. People v. Cramer (1943) 21 Cal.2d 531, 133 P.2d 399. Criminal Law  625(1)

Where defendant thoroughly understood nature and object of proceedings against him and was capable of
conducting his defense in rational manner, as shown by his testimony at coroner's inquest and sworn statement
immediately after denial of his motion for new trial, trial court properly denied defendant's motion for trial of
question of his sanity before pronouncing judgment on his conviction of first-degree murder. People v. Perry
(1939) 14 Cal.2d 387, 94 P.2d 559. Sentencing And Punishment  268

49. Instructions

It was incumbent upon defendant to have requested elaboration or clarification of an instruction on mental
competence that he alleged was inadequate because it did not specifically instruct the jury that impaired
memory function could be evidence of a mental disorder that established incompetency. People v. Jablonski
(2006) 38 Cal.Rptr.3d 98, 37 Cal.4th 774, 126 P.3d 938, rehearing denied, certiorari denied 127 S.Ct. 150, 166
L.Ed.2d 110. Criminal Law  847

Instructing jury on statutory definition of competency was not error during competency hearing held in penalty
phase of capital murder case. People v. Stanley (1995) 42 Cal.Rptr.2d 543, 10 Cal.4th 764, 897 P.2d 481,
modified on denial of rehearing, stay granted, certiorari denied 116 S.Ct. 1825, 517 U.S. 1208, 134 L.Ed.2d
930. Sentencing And Punishment  1794

In appropriate case, where insanity is an issue in criminal prosecution, it is proper to instruct jury that terms
"mental disease or defect" do not include abnormality manifested only by repeated criminal or otherwise
antisocial conduct; whether or not to so instruct will be left in sound discretion of trial court and will depend
upon state of facts presented to that court. People v. Martin (App. 4 Dist. 1981) 170 Cal.Rptr. 840, 114



Cal.App.3d 739. Criminal Law  773(1)

In hearing on defendant's competency to stand trial in which evidence of defendant's attempted escape from jail
was introduced, failure of court to instruct as to evidence of other offenses was not prejudicial error. People v.
Campbell (App. 3 Dist. 1976) 133 Cal.Rptr. 815, 63 Cal.App.3d 599. Criminal Law  1173.2(9)

Error based on failure to interrupt and correct the propriety of statement by court-appointed psychiatrists that
defendant was required to prove his insanity beyond a reasonable doubt was not reversible, where jury was
correctly instructed on proper standard of proof and was also instructed that court alone could state the law
applicable to case. People v. Nance (App. 1 Dist. 1972) 102 Cal.Rptr. 266, 25 Cal.App.3d 925. Criminal Law

 1169.9

The plea of insanity is one of confession and avoidance and is predicated upon a finding of guilt beyond a
reasonable doubt, and therefore person convicted of murder in the first degree was not entitled upon trial of
issue of not guilty by reason of insanity to instruction in regard to presumption of innocence. People v. Harmon
(App. 1952) 110 Cal.App.2d 545, 243 P.2d 15. Criminal Law  778(3)

In prosecution for committing lewd and lascivious acts upon the body of a four year old girl, where court called
jury back and asked foreman why jury had not reached a verdict and foreman answered that some jurors were
concerned with problem of defendant's insanity, reinstruction of jury that they were only to try the case, not the
question of defendant's insanity, was not objectionable as direction to return verdict of guilty. People v. Smith
(App. 1950) 100 Cal.App.2d 162, 223 P.2d 82. Criminal Law  865(2)

Whether court, in proceeding to determine sanity of defendant after verdict, erred in instructing that
three-fourths of the jury might render a verdict as to sanity will not be determined; it affirmatively appearing
that all 12 jurors concurred. People v. Lawson (1918) 178 Cal. 722, 174 P. 885. Criminal Law  1166(12)

Instruction that defense of insanity should be examined with great care was applicable in a proceeding to
determine defendant's sanity after verdict, but before judgment. People v. Lawson (1918) 178 Cal. 722, 174 P.
885. Sentencing And Punishment  269

Where on a prosecution for murder, the defense did not claim that defendant was insane at the trial, and
objected to a statement by the prosecution that the jury must find that defendant "is insane," in order to acquit,
and the court instructed that the jury should consider all defendant's acts "at the time of, before, and subsequent
to the alleged commission of the offense," but should consider him as sane at the time of the trial, such
instruction was not error, as taking from the jury the power to consider the question of his insanity at the time of
the trial as bearing on his sanity at the time the offense was committed. People v. Schmitt (1895) 106 Cal. 48,
39 P. 204. Criminal Law  763(22)

50. Findings

That defendant may have been somewhat distracted by pain and other symptoms of physical distress during trial
did not establish incompetence or mental absence. People v. Avila (App. 5 Dist. 2004) 11 Cal.Rptr.3d 894, 117
Cal.App.4th 771, review denied, appeal after new sentencing hearing 2005 WL 1970976, unpublished. Criminal
Law  636(1); Mental Health  432

Substantial evidence supported jury's finding that defendant was sane at time he raped and had oral copulation
with victim. People v. McCarthy (App. 4 Dist. 1980) 167 Cal.Rptr. 772, 110 Cal.App.3d 296. Criminal Law

 570(1)

Finding of incompetence to stand trial solely on evidence of defendant's refusal to cooperate with counsel
would have been unwarranted and trial court did not err in vacating an oral decision finding defendant
incompetent based on such evidence. People v. Johnson (App. 1 Dist. 1978) 143 Cal.Rptr. 852, 77 Cal.App.3d
866. Mental Health  434

Defendant's failure to obey alleged delusional command, except as far as robberies were concerned, his



command to victim not to call police, his flight to Denver and his failure to soften impact of his confessions
were more than adequate to support court's finding of sanity, even though defendant had previously been found
not guilty of offense by reason of insanity and it had never been found that his sanity had been restored. People
v. Huddleston (App. 2 Dist. 1969) 80 Cal.Rptr. 496, 275 Cal.App.2d 859. Criminal Law  570(1)

Rule that after conviction all intendments are in favor of the judgment and a verdict will not be set aside unless
the record clearly shows that on no hypothesis whatsoever is there sufficient substantial evidence to support it
applies to findings on issue of insanity. People v. Belcher (App. 2 Dist. 1969) 74 Cal.Rptr. 602, 269 Cal.App.2d
215. Criminal Law  1144.13(7); Criminal Law  1159.5

Evidence, which showed that defendant had long harbored bitter feelings toward his former wife and her
attorney, that just before killing wife and assaulting attorney on same day defendant undertook to dispose of his
belongings by transfer to his son, and that defendant undertook to conceal his act in course of killing wife,
supported finding that at time of the crimes defendant was sane. People v. Steele (App. 2 Dist. 1967) 62
Cal.Rptr. 452, 254 Cal.App.2d 758, certiorari denied 88 S.Ct. 1661, 391 U.S. 908, 20 L.Ed.2d 423. Homicide

 1210

Evidence including testimony of psychiatrists was sufficient to support finding that defendant was mentally
competent to stand trial. People v. Hill (1967) 60 Cal.Rptr. 234, 67 Cal.2d 105, 429 P.2d 586, certiorari denied
88 S.Ct. 572, 389 U.S. 1009, 19 L.Ed.2d 607. Criminal Law  625.15

Though evidence regarding sanity of defendant at time crime of kidnapping for purposes of robbery and other
offenses were committed might be regarded as conflicting, evidence was sufficient to support finding that he
was legally sane. People v. Monk (1961) 14 Cal.Rptr. 633, 56 Cal.2d 288, 363 P.2d 865. Criminal Law 
570(1)

Question before court at sanity hearing was whether defendant was mentally deranged to such an extent as to be
incapable of appreciating his situation and making any legal defense that he might have, and a finding that
defendant was able to co-operate with his attorney in preparation of his defense was erroneous. People v. Castro
(App. 2 Dist. 1960) 5 Cal.Rptr. 906, 182 Cal.App.2d 255. Criminal Law  625.20

In prosecution for escape from state prison, trial court did not commit error in finding defendant sane. People v.
Sharp (App. 1959) 174 Cal.App.2d 520, 344 P.2d 796. Criminal Law  981(1)

In murder prosecution, evidence sustained findings that at time of hearing defendant was sane and mentally
capable of understanding the nature and object of the proceedings against him and mentally able to conduct his
defense in a rational manner. People v. Martin (App. 1 Dist. 1948) 87 Cal.App.2d 581, 197 P.2d 379. Criminal
Law  625(1)

Evidence supported jury's finding that defendant, charged with murder of mother, was not insane at time of
killing or at time of making confession. People v. Crowder (App. 4 Dist. 1945) 69 Cal.App.2d 304, 158 P.2d
988. Criminal Law  531(3); Homicide  1210

Evidence indicating beyond any reasonable doubt that defendant committed homicide, that he concealed body
of victim until nightfall, and with some cunning removed it from house to an adjoining unoccupied lot,
sustained conviction for murder as against plea of not guilty by reason of insanity. People v. McLachlan (1939)
13 Cal.2d 45, 87 P.2d 825. Homicide  1210

Evidence was insufficient as matter of law to create doubt as to sanity, and refusal to submit question to jury
was not abuse of discretion. People v. Croce (1929) 208 Cal. 123, 280 P. 526. Homicide  1351

Under this section, relating to submission of issue of sanity to jury, trial court's denial of motion for submission
of that issue to a jury amounted to a finding that it entertained no doubt as to defendant's sanity, and refusal to
call a jury for that issue was proper. People v. Fountain (1915) 170 Cal. 460, 150 P. 341. Criminal Law 
625



A defendant is not entitled to an acquittal merely because the evidence raises a reasonable doubt of his sanity.
People v. Loomis (1915) 170 Cal. 347, 149 P. 581. Criminal Law  570(2)

Where the trial court had ample opportunity to observe the mental condition of accused from time to time prior
to the trial on the merits, after the present insanity of accused was suggested, the refusal to submit to the jury in
advance of the trial the question of accused's sanity, as authorized by this section was not erroneous, though an
affidavit alleged the insanity of accused. People v. Kirby (App. 1911) 15 Cal.App. 264, 114 P. 794. Criminal
Law  625

51. Estoppel

Where counsel for accused raised question of his present sanity and treated subsequent inquiry as determinative,
counsel were estopped from questioning regularity of proceeding. People v. McLachlan (1939) 13 Cal.2d 45, 87
P.2d 825. Criminal Law  1137(2)

52. Waiver

Trial court's error in failing to order competency hearing, once substantial evidence of defendant's
incompetence appears, cannot be waived by counsel's failure to raise it. People v. Ary (App. 1 Dist. 2004) 13
Cal.Rptr.3d 482, 118 Cal.App.4th 1016, review denied, opinion after remand 2008 WL 2212381, unpublished.
Criminal Law  1035(2)

Determination of defendant's competence to stand trial goes to fundamental integrity of court's proceedings, and
once court declares a doubt exists, competency hearing must be held and defendant may not waive hearing.
People v. Harris (App. 1 Dist. 1993) 18 Cal.Rptr.2d 92, 14 Cal.App.4th 984, rehearing denied. Criminal Law

 625.10(1); Criminal Law  625.35

Once doubt was raised as to defendant's mental competency, pretrial competency hearing could not be waived
by defendant or defense counsel. People v. Hale (1988) 244 Cal.Rptr. 114, 44 Cal.3d 531, 749 P.2d 769.
Criminal Law  625.35

Even assuming existence of a doubt as to sanity of defendant, defendant by stipulating that court resolve matter
on basis of two original reports from psychiatrists appointed to examine defendant waived right to confront and
cross-examine the reporting psychiatrist and to demand and have a trial by jury on issue of his competency to
stand trial as well as his right to present further evidence on issue. People v. Cisneros (App. 1 Dist. 1973) 110
Cal.Rptr. 269, 34 Cal.App.3d 399. Criminal Law  625.35

Doubt in judge's mind as to present sanity of defendant cannot be affected or waived by defendant or his
counsel. People v. Westbrook (1964) 41 Cal.Rptr. 809, 62 Cal.2d 197, 397 P.2d 545. Criminal Law  625.35

Most satisfactory evidence is required to show waiver of defendant's right to trial as to his sanity, which had
been ordered under this section. People v. Grace (App. 2 Dist. 1926) 77 Cal.App. 752, 247 P. 585. Criminal
Law  623

Defendant's right to trial as to sanity was not waived, when deputy public defender failed to insist on it, but did
insist that insanity at time of crime would preclude trial. People v. Grace (App. 2 Dist. 1926) 77 Cal.App. 752,
247 P. 585. Criminal Law  623

53. Verdict

A verdict on a plea of not guilty by reason of insanity is not merely an acceptance or rejection of a medical
diagnosis or a decision that punishing the accused would or would not be therapeutic to him, nor is it a
determination that society would be better protected by the execution of accused or his confinement under the
Penal Code or by a confinement in an institution set up under the Welfare and Institutions Code. People v. Nash
(1959) 52 Cal.2d 36, 338 P.2d 416. Criminal Law  893

Order setting aside verdict finding defendant guilty of attempted murder and assault with deadly weapon, and



continuing case for arraignment and plea, on ground that order to test defendant's sanity superseded his not
guilty plea, and that consequently he went to trial without any plea, was error, since order to test sanity merely
superseded proceedings without vacating what had gone before. People v. Rothrock (1936) 8 Cal.2d 21, 63 P.2d
807. Criminal Law  913(1)

Where counsel argued that accused was insane, but did not ask stay of proceedings for trial of insanity by jury,
contentions concerning sanity before judgment are concluded by verdict. People v. Sloper (1926) 198 Cal. 601,
246 P. 802. Criminal Law  624

53.5. Adjudication upon written submissions

Defense attorney is not precluded from waiving a jury trial on issue of defendant's competency, from forgoing
the right to present live witnesses on that issue, and from submitting the competency determination on the
psychiatric reports filed with the court. People v. Weaver (2001) 111 Cal.Rptr.2d 2, 26 Cal.4th 876, 29 P.3d
103, certiorari denied 122 S.Ct. 1920, 535 U.S. 1058, 152 L.Ed.2d 828. Criminal Law  625.35

54. Judgment

A finding of competence to stand trial cannot be disturbed if there is any substantial and credible evidence in
the record to support the finding; however, this standard of review will be applied only when the proper
procedures for determining competency have been followed. People v. Castro (App. 5 Dist. 2000) 93
Cal.Rptr.2d 770, 78 Cal.App.4th 1402, modified on denial of rehearing. Criminal Law  1158.23

Trial court's failure to appoint director of regional center for developmentally disabled to evaluate murder
defendant, after defense counsel had presented substantial evidence of defendant's incompetence, and court's
resulting failure to consider such an evaluation prior to ruling on competency required unconditional reversal of
both defendant's sentence and adjudication of guilt, rather than remand for nunc pro tunc determination of
competency. People v. Castro (App. 5 Dist. 2000) 93 Cal.Rptr.2d 770, 78 Cal.App.4th 1402, modified on denial
of rehearing. Criminal Law  1166(12)

There was no substantial evidence that defendant was capable of assisting counsel in conducting his defense or
was able to conduct his own defense in a rational manner, and thus trial judge properly entered judgment
notwithstanding jury's verdict that defendant was competent to stand trial. People v. Conrad (App. 2 Dist. 1982)
182 Cal.Rptr. 912, 132 Cal.App.3d 361. Criminal Law  625.15

Trial judge's knowledge that defendant had been found not competent to stand trial in another proceeding
pending before another judge did not require vacation of his original decision that defendant was competent to
stand trial. People v. Dudley (App. 2 Dist. 1978) 146 Cal.Rptr. 767, 81 Cal.App.3d 866. Mental Health 
434

There is no constitutional or statutory right to an accused to be present at the hearing of his motion to vacate a
judgment and a commitment for insanity. People v. McCoy (App. 2 Dist. 1953) 115 Cal.App.2d 565, 252 P.2d
371. Criminal Law  636(9)

Under provision authorizing suspension of sentence to inquire into accused's sanity, insanity of accused at time
of trial or before pronouncement of sentence is not ground for arrest of judgment. People v. Chambers (App.
1932) 122 Cal.App. 723, 10 P.2d 467. Criminal Law  973

55. Commitment

An order adjudging defendant in criminal case to be insane and committing him to a state hospital until he is
pronounced sane is appealable. In re Brown (1965) 42 Cal.Rptr. 838, 399 P.2d 374, 62 Cal.2d 902; People v.
Brown (1965) 42 Cal.Rptr. 837, 399 P.2d 373, 62 Cal.2d 901; In re Fields (1965) 42 Cal.Rptr. 836, 399 P.2d
372, 62 Cal.2d 538, 16 A.L.R.3d 708, certiorari denied 86 S.Ct. 113, 382 U.S. 858, 15 L.Ed.2d 95; People v.
Fields (1965) 42 Cal.Rptr. 833, 399 P.2d 369, 62 Cal.2d 900.

Right to be mentally competent during commitment extension hearing is not guaranteed under fundamental



principles of due process. People v. Angeletakis (App. 4 Dist. 1992) 7 Cal.Rptr.2d 377, 5 Cal.App.4th 963,
rehearing denied and modified, review denied, certiorari denied 113 S.Ct. 1298, 507 U.S. 926, 122 L.Ed.2d 688.
Constitutional Law  4337; Mental Health  440

Proceedings to determine competence to stand trial do not apply to commitment extension hearings; provisions
relating to determination of competence to stand trial are expressly limited in their application to criminal
proceedings which occur prior to judgment and sentence. People v. Angeletakis (App. 4 Dist. 1992) 7
Cal.Rptr.2d 377, 5 Cal.App.4th 963, rehearing denied and modified, review denied, certiorari denied 113 S.Ct.
1298, 507 U.S. 926, 122 L.Ed.2d 688. Mental Health  440

Constitutional principles of equal protection and due process of law mandate that in calculating maximum
duration of an incompetency commitment based on insanity of criminal defendant, credit must be given for
precommitment confinement attributable to same criminal prosecution. In re Banks (App. 4 Dist. 1979) 152
Cal.Rptr. 111, 88 Cal.App.3d 864. Constitutional Law  3143; Constitutional Law  4337

Incompetent defendant who has been committed and who has served period of confinement equal to maximum
time applicable to criminal offense need not be released if individual is dangerous to society, and extended
commitment procedures are undertaken. In re Banks (App. 4 Dist. 1979) 152 Cal.Rptr. 111, 88 Cal.App.3d 864.
Mental Health  437

Order committing defendant to state mental hospital properly reflected that trial court had found defendant to be
presently mentally incompetent. People v. Hofferber (App. 2 Dist. 1977) 137 Cal.Rptr. 115, 70 Cal.App.3d 265.
Mental Health  436.1

Commitment in criminal case to determine defendant's ability to understand nature and purpose of proceedings
and to assist counsel in defense is not equivalent of adjudication of insanity or incompetency. Strutt v. Ontario
Sav. and Loan Ass'n (App. 4 Dist. 1972) 105 Cal.Rptr. 395, 28 Cal.App.3d 866. Mental Health  435

If trial court, in accepting withdrawal of insanity plea, feels that defendant is in need of further medical
attention or poses danger of further acts of violence while insane, it can direct sheriff to institute civil mental
illness commitment proceedings. People v. Redmond (App. 2 Dist. 1971) 94 Cal.Rptr. 543, 16 Cal.App.3d 931.
Mental Health  38

Order of commitment to state hospital for insane does not conclusively establish that person committed is
insane but merely creates a rebuttable presumption that person is insane and that the insanity continues, and
finding of jury that defendant was insane at time of first sanity trial was not res judicata, and medical testimony
that defendant was sane during prior sanity trial and had been presently sane at all times under doctor's
examination and that defendant was malingering before jury during present sanity trial was properly admitted in
penalty proceedings. People v. Merkouris (1959) 52 Cal.2d 672, 344 P.2d 1, certiorari denied 80 S.Ct. 411, 361
U.S. 943, 4 L.Ed.2d 364. Mental Health  48

56. New trial

Trial court did not abuse discretion in denying new trial motion by defendant who asserted that chronic back
condition and headache prevented his assistance in his defense; no evidence defendant offered established that
pain rendered him incompetent to participate in trial or caused him to be mentally absent. People v. Avila (App.
5 Dist. 2004) 11 Cal.Rptr.3d 894, 117 Cal.App.4th 771, review denied, appeal after new sentencing hearing
2005 WL 1970976, unpublished. Criminal Law  918(1); Criminal Law  918(9)

Defendant whose case was pending at the time of the Supreme Court's adoption of the American Law Institute
test for insanity and who had withdrawn a plea of not guilty by reason of insanity after two court-appointed
psychiatrists, whose reports were prepared when the M'Naghten test was still the rule, concluded that he was
sane, was entitled to the benefit of the ALI test and thus to a new trial on the issue of insanity where the report
of one of the psychiatrists who examined defendant contained some evidence that defendant might have lacked
volitional capacity under the ALI test and there was thus some basis for claim that defendant might have been
successful on a plea of not guilty by reason of insanity under the ALI test. People v. Sanders (App. 1 Dist.



1979) 159 Cal.Rptr. 413, 98 Cal.App.3d 273. Courts  100(1)

Where it appeared, on appeal from homicide conviction, that a separate determination should have been had on
the issue of defendant's sanity at time of trial, ends of justice would best be served by a new trial. People v.
Aparicio (1952) 38 Cal.2d 565, 241 P.2d 221. Criminal Law  1189

57. Punishment

That one found not guilty by reason of insanity at time of commission of offense and committed to state mental
hospital must be confined for at least one year before a hearing can be had to determine his restoration to sanity
does not render such commitment penal in character instead of custodial. Gestner's Estate, Guardianship of
(App. 1949) 90 Cal.App.2d 680, 204 P.2d 77. Mental Health  439.1

58. Habeas corpus

Issue of whether defendant was insane at time of trials and was denied due process when court refused to
suspend trials until defendant's sanity was determined should be resolved through the filing of a petition for writ
of habeas corpus, not a petition for writ of coram nobis. People v. Brady (App. 5 Dist. 1973) 105 Cal.Rptr. 280,
30 Cal.App.3d 81. Criminal Law  1426(2)

In proceeding for a writ of habeas corpus on ground that petitioner, when convicted, was mentally infirm,
application which alleged that an examination was made by request of trial judge of defendant's insanity but
that question was not submitted to a jury for a consideration, but which did not state evidence upon which judge
determined sanity, and did not allege that petitioner demanded jury trial was insufficient. Ex parte Swain (1949)
34 Cal.2d 300, 209 P.2d 793, certiorari denied 70 S.Ct. 425, 338 U.S. 944, 94 L.Ed. 582, certiorari denied 71
S.Ct. 485, 340 U.S. 938, 95 L.Ed. 677, certiorari denied 72 S.Ct. 361, 342 U.S. 914, 96 L.Ed. 684. Habeas
Corpus  670(1)

On habeas corpus proceedings by mental patient to secure release from hospital to defend himself on a pending
murder charge, testimony that patient was suffering from persecutory paranoia, delusions, and irrationality of
mental processes, sustained finding of referee that patient had not sufficiently recovered mental health to
counsel with his attorney and to conduct a rational defense and required dismissal of writ. Ex parte McManus
(App. 1944) 63 Cal.App.2d 318, 146 P.2d 948. Habeas Corpus  732

An order, entered in a ciminal prosecution in which defendant prevailed on issues raised by his sole plea of "not
guilty by reason of insanity", directing defendant to be committed to state hospital for insane, was prima facie
proper, and if defendant wished to challenge sufficiency of the commitment, he could do so by habeas corpus.
People v. Scarborough (App. 2 Dist. 1942) 52 Cal.App.2d 210, 125 P.2d 893. Habeas Corpus  538

59. Prohibition

Trial for robbery can be halted by writ of prohibition if had before trial as to sanity which had been ordered
under this section. People v. Grace (App. 2 Dist. 1926) 77 Cal.App. 752, 247 P. 585. Prohibition  5(4)

60. Transcript

In absence of reporter's transcript of proceedings, it will be assumed that judge proceeded according to this
section, in ordering trial as to defendant's sanity. People v. Grace (App. 2 Dist. 1926) 77 Cal.App. 752, 247 P.
585. Criminal Law  1144.9

61. Review — In general

California law does not allow the separate appeal of a competency determination. Huu Thanh Nguyen v. Garcia,
C.A.9 (Cal.)2007, 477 F.3d 716, certiorari denied 128 S.Ct. 103, 169 L.Ed.2d 72. Criminal Law  1023(3)

Trial court did not err in not declaring a doubt or in not conducting a competence hearing during capital murder
trial; psychologist's declaration said nothing about defendant's competence to stand trial, defendant's outbursts



at trial did not demonstrate incompetence, but instead indicated the depth of his understanding of the
proceedings and his ability to assist counsel, and there was no substantial evidence that defendant's lack of
cooperation with his counsel stemmed from inability rather than unwillingness. People v. Lewis (2008) 75
Cal.Rptr.3d 588, 43 Cal.4th 415, 181 P.3d 947, rehearing denied, petition for certiorari filed 2008 WL 4486922.
Sentencing And Punishment  1794

A reviewing court generally defers to the trial court's observations and assessments concerning whether a
criminal defendant presented substantial evidence to warrant competency hearing. People v. Lewis (2006) 47
Cal.Rptr.3d 467, 39 Cal.4th 970, 140 P.3d 775, rehearing denied, as modified, certiorari denied 127 S.Ct. 2130,
167 L.Ed.2d 867. Criminal Law  1158.23

The Supreme Court applies a deferential standard of review to a trial court's ruling concerning whether a second
competency hearing must be held for a defendant, reviewing such a determination for substantial evidence in
support of it. People v. Huggins (2006) 41 Cal.Rptr.3d 593, 38 Cal.4th 175, 131 P.3d 995, as modified,
rehearing denied, certiorari denied 127 S.Ct. 501, 166 L.Ed.2d 374. Criminal Law  1158.23

Failure to declare a doubt and to conduct a competency hearing when there is substantial evidence of
defendant's incompetence to stand trial requires reversal of the conviction. People v. Blair (2005) 31
Cal.Rptr.3d 485, 36 Cal.4th 686, 115 P.3d 1145, certiorari denied 126 S.Ct. 1881, 547 U.S. 1107, 164 L.Ed.2d
584. Criminal Law  1166(12)

Appellate court does not review the propriety of the trial court's ruling on defendant's competency to stand trial
based on evidence that was not presented to it at the time it made that ruling. People v. Panah (2005) 25
Cal.Rptr.3d 672, 35 Cal.4th 395, 107 P.3d 790, rehearing denied, certiorari denied 126 S.Ct. 1432, 546 U.S.
1216, 164 L.Ed.2d 135. Criminal Law  1134.9

Appellate court reviews the correctness of the trial court's ruling on defendant's competency to stand trial at the
time it was made and not by reference to evidence produced at a later date. People v. Avila (App. 5 Dist. 2004)
11 Cal.Rptr.3d 894, 117 Cal.App.4th 771, review denied, appeal after new sentencing hearing 2005 WL
1970976, unpublished. Criminal Law  1134.9

Reviewing courts give great deference to a trial court's decision whether to hold a competency hearing for a
defendant on trial. People v. Avila (App. 5 Dist. 2004) 11 Cal.Rptr.3d 894, 117 Cal.App.4th 771, review
denied, appeal after new sentencing hearing 2005 WL 1970976, unpublished. Criminal Law  1148

Supreme Court's review of jury's finding that capital murder defendant was competent to stand trial was limited
to evidence before court at time of competency hearing. People v. Marks (2003) 2 Cal.Rptr.3d 252, 31 Cal.4th
197, 72 P.3d 1222, rehearing denied, certiorari denied 124 S.Ct. 2101, 541 U.S. 1033, 158 L.Ed.2d 716.
Criminal Law  1134.90

Reviewing courts give great deference to a trial court's decision whether to hold a competency hearing. People
v. Marks (2003) 2 Cal.Rptr.3d 252, 31 Cal.4th 197, 72 P.3d 1222, rehearing denied, certiorari denied 124 S.Ct.
2101, 541 U.S. 1033, 158 L.Ed.2d 716. Criminal Law  1148

On appeal, the reviewing court determines whether substantial evidence, viewed in the light most favorable to
the verdict, supports the trial court's finding as to defendant's competency to stand trial. People v. Lawley
(2002) 115 Cal.Rptr.2d 614, 27 Cal.4th 102, 38 P.3d 461, rehearing denied, certiorari denied 123 S.Ct. 671, 537
U.S. 1073, 154 L.Ed.2d 567. Criminal Law  1159.5

Capital defendant could not challenge on appeal the validity of conclusions by appointed experts as to
defendant's competency to stand trial, where defendant submitted the competency determination on the
psychiatric reports prepared by those experts. People v. Weaver (2001) 111 Cal.Rptr.2d 2, 26 Cal.4th 876, 29
P.3d 103, certiorari denied 122 S.Ct. 1920, 535 U.S. 1058, 152 L.Ed.2d 828. Criminal Law  1137(2)

Supreme Court reviews the correctness of the trial court's ruling on competency to stand trial based on evidence
before court at the time ruling was made, and not by reference to evidence produced at a later date. People v.



Welch (1999) 85 Cal.Rptr.2d 203, 20 Cal.4th 701, 976 P.2d 754, rehearing denied, certiorari denied 120 S.Ct.
1160, 528 U.S. 1154, 145 L.Ed.2d 1071. Criminal Law  1134.9

When the trial court's declaration of a doubt as to defendant's competency to stand trial is discretionary, more is
required to raise a doubt than mere bizarre actions, bizarre statements, statements of defense counsel that
defendant is incapable of cooperating in his defense, or psychiatric testimony that defendant is immature,
dangerous, psychopathic, or homicidal or such diagnosis with little reference to defendant's ability to assist in
his own defense. People v. Welch (1999) 85 Cal.Rptr.2d 203, 20 Cal.4th 701, 976 P.2d 754, rehearing denied,
certiorari denied 120 S.Ct. 1160, 528 U.S. 1154, 145 L.Ed.2d 1071. Criminal Law  625.10(3)

Issues as to whether defense counsel can waive right to jury trial in competency hearing, whether defense
counsel can waive presence of defendant at hearing, and whether it was error to appoint only one psychiatrist to
evaluate defendant were of sufficient public importance that it was appropriate to address them on the merits
despite the fact that defendant's commitment had expired. People v. Harris (App. 1 Dist. 1993) 18 Cal.Rptr.2d
92, 14 Cal.App.4th 984, rehearing denied. Criminal Law  1134.32; Criminal Law  1134.40

On appeal, finding of trier of fact upon issue of competency to stand trial cannot be disturbed if there is any
substantial and credible evidence in record to support finding. People v. Campbell (App. 3 Dist. 1976) 133
Cal.Rptr. 815, 63 Cal.App.3d 599. Criminal Law  1158.23

In prosecution for assault with a deadly weapon and using firearm during commission of offense, evidence
presented at pretrial hearing supported pretrial finding that defendant was presently sane and capable of
standing trial; however, trial judge's failure to make further inquiry into defendant's mental status when, during
course of trial, defendant began making strange requests and gave bizarre testimony which indicated he was
suffering from some sort of mental delusion, constituted reversible error. People v. Melissakis (App. 5 Dist.
1976) 128 Cal.Rptr. 122, 56 Cal.App.3d 52. Criminal Law  1166.6; Mental Health  434

Unless extraordinary case is presented, trial of presently rational and cooperative individual should not be
reversed where he was given adequate time, counsel and medical attention merely because he alleges he cannot
remember the events surrounding the crime. People v. McBroom (App. 5 Dist. 1968) 70 Cal.Rptr. 326, 264
Cal.App.2d 242. Criminal Law  1186.1

Contentions of defendant convicted on plea of guilty that failure of trial court to order hearing on issue of
"present" sanity denied due process and that when he entered the plea he did not have capacity to understand its
nature and consequences raised questions as to irregularities going to jurisdiction and legality of the
proceedings, and appeal properly lay for purpose of reviewing them; disapproving People v. Hunsaker, 218
Cal.App.2d 475, 32 Cal.Rptr. 792. People v. Laudermilk (1967) 61 Cal.Rptr. 644, 67 Cal.2d 272, 431 P.2d 228,
certiorari denied 89 S.Ct. 139, 393 U.S. 861, 21 L.Ed.2d 128. Criminal Law  1026.10(4)

Neither abuse of discretion in refusing to order "present" sanity hearing nor doubt about defendant's sanity as
matter of law can possibly appear absent substantial evidence of incompetence, and appellate inquiry therefore
need go no further than determination of whether substantial evidence of incompetence has been adduced.
People v. Laudermilk (1967) 61 Cal.Rptr. 644, 67 Cal.2d 272, 431 P.2d 228, certiorari denied 89 S.Ct. 139, 393
U.S. 861, 21 L.Ed.2d 128. Criminal Law  1148

Substantial evidence of incompetence must appear in the record before the court's failure to order a sanity
hearing may be urged as error. People v. Hill (1967) 60 Cal.Rptr. 234, 67 Cal.2d 105, 429 P.2d 586, certiorari
denied 88 S.Ct. 572, 389 U.S. 1009, 19 L.Ed.2d 607. Criminal Law  625.10(2.1)

Unless circumstances show as matter of law that trial judge had or should have had doubt as to sanity of
accused, denial of sanity hearing by trial judge should be upheld. People v. Williams (App. 1 Dist. 1965) 45
Cal.Rptr. 427, 235 Cal.App.2d 389. Criminal Law  1148

Record of murder prosecution, wherein defendant withdrew insanity plea and defendant's counsel stated that all
psychiatrists concluded that defendant was sane and that there was no question of insanity involved, did not
support defendant's contention on appeal that trial court had erred in proceeding without determining



defendant's sanity at time of trial. People v. Barnhill (App. 4 Dist. 1960) 8 Cal.Rptr. 548, 185 Cal.App.2d 645.
Criminal Law  1115(1)

Record on appeal from conviction for murder and attempted robbery was insufficient to justify supreme court in
assumption that trial court entertained doubt as to defendant's sanity, such as would require hearing on issue of
sanity and render court's failure to order such hearing grounds for reversal. People v. Wade (1959) 1 Cal.Rptr.
683, 53 Cal.2d 322, 348 P.2d 116. Criminal Law  1144.9

On appeal from conviction of one conducting his own case and moving to discontinue proceeding on ground
that he was not declared legally sane when released from insane asylum, it is presumed that trial court
performed its duty to determine whether defendant's manner, actions and conduct of case warranted statutory
proceedings to determine question of his sanity. People v. Cowan (App. 1 Dist. 1940) 38 Cal.App.2d 144, 100
P.2d 1079. Criminal Law  1144.9

Ordinarily, question whether doubt has arisen as to defendant's sanity, so as to require trial of such question, is
for trial judge to determine. People v. Perry (1939) 14 Cal.2d 387, 94 P.2d 559. Criminal Law  625.10(3)

Trial judge's decision on whether doubt has arisen during criminal trial regarding defendant's sanity so as to
require submission of question to jury is not conclusive, but may be reviewed on appeal. People v. Vester (App.
1933) 135 Cal.App. 223, 26 P.2d 685. Criminal Law  1158.23

If it appears on appeal as matter of law that doubt must or should have arisen during trial regarding defendant's
sanity so as to require submission of question to jury, prejudicial error in not submitting question is shown.
People v. Vester (App. 1933) 135 Cal.App. 223, 26 P.2d 685. Criminal Law  1166(11)

62.  —  —  Discretion, review

Whether to order present sanity hearing is for discretion of trial judge, and only where a doubt as to sanity may
be said to appear as a matter of law or where there is an abuse of discretion may trial judge's determination be
disturbed on appeal. People v. Hoxie (1967) 61 Cal.Rptr. 37, 252 Cal.App.2d 901; People v. Pennington (1967)
58 Cal.Rptr. 374, 426 P.2d 942, 66 Cal.2d 508.

The trial court's decision whether to order a competency hearing when there is less than substantial evidence of
a defendant's incompetence is given deference, because the court has the opportunity to observe the defendant
during trial. People v. Kaplan (App. 4 Dist. 2007) 57 Cal.Rptr.3d 143, 149 Cal.App.4th 372, modified on denial
of rehearing. Criminal Law  1148

A reviewing court generally gives great deference to a trial court's decision whether to hold a competency
hearing. People v. Kaplan (App. 4 Dist. 2007) 57 Cal.Rptr.3d 143, 149 Cal.App.4th 372, modified on denial of
rehearing. Criminal Law  1148

A trial court's decision whether or not to hold a competence hearing is entitled to deference, because the court
has the opportunity to observe the defendant during trial. People v. Rogers (2006) 48 Cal.Rptr.3d 1, 39 Cal.4th
826, 141 P.3d 135, certiorari denied 127 S.Ct. 2129, 167 L.Ed.2d 866. Criminal Law  625.10(2.1)

Court of Appeals would employ its independent judgment in determining whether trial court exceeded its
jurisdiction by ordering, in connection with competency hearing, that defendant submit to examination by
psychiatrist retained by prosecution and whether order violated defendant's right to counsel under Fifth and
Sixth Amendments to Federal Constitution, as those issues were entirely legal in nature. Baqleh v. Superior
Court (App. 1 Dist. 2002) 122 Cal.Rptr.2d 673, 100 Cal.App.4th 478, review denied. Criminal Law  1139

Although trial court's failure to declare a doubt as to defendant's ability to stand trial subjects judgment to
reversal if substantial evidence of incompetence appears, when the evidence casting doubt on an accused's
present sanity is less than substantial, only where a doubt as to sanity may be said to appear as a matter of law
or where there is an abuse of discretion may the trial judge's determination be disturbed on appeal. People v.
Welch (1999) 85 Cal.Rptr.2d 203, 20 Cal.4th 701, 976 P.2d 754, rehearing denied, certiorari denied 120 S.Ct.



1160, 528 U.S. 1154, 145 L.Ed.2d 1071. Criminal Law  1148; Criminal Law  1158.23

Trial court did not abuse its discretion in denying motion for hearing on defendant's competency where record
failed to disclose substantial evidence of incompetence. People v. Claxton (App. 5 Dist. 1982) 181 Cal.Rptr.
281, 129 Cal.App.3d 638. Criminal Law  625.10(2.1)

Determination of motion for hearing upon issue of defendant's sanity at time of trial is one which rests within
sound discretion of trial court and conclusion of trial judge may not be disturbed on appeal unless doubt appears
as matter of law or trial judge abused his discretion. People v. McBroom (App. 5 Dist. 1968) 70 Cal.Rptr. 326,
264 Cal.App.2d 242. Criminal Law  625(2); Criminal Law  1148

Determination of motion for a hearing upon issue of a defendant's sanity at time of trial is one which rests
within sound discretion of trial court, and it is only where as a matter of law a "doubt" as to defendant's sanity
may be said to appear or where there has been an abuse of discretion that is vested in trial court in
determination of the question, that conclusion of trial court may properly be disturbed. People v. Merkouris
(1959) 52 Cal.2d 672, 344 P.2d 1, certiorari denied 80 S.Ct. 411, 361 U.S. 943, 4 L.Ed.2d 364. Criminal Law

 625.10(3); Criminal Law  1148

Only where there has been abuse of discretion of trial judge in determining question of defendant's sanity may
trial judge's action be disturbed on appeal. People v. Snyder (App. 1955) 135 Cal.App.2d 79, 286 P.2d 388.
Criminal Law  1158.23

Denial of motion for a hearing on question of defendant's sanity at time of trial may be disturbed on appeal,
only where a doubt as to defendant's sanity may be said to appear as a matter of law, or where the discretion
vested in trial judge in the determination of such motion has been abused. People v. Jensen (1954) 43 Cal.2d
572, 275 P.2d 25. Criminal Law  1148

Under this section, trial judge's determination as to whether such doubt has arisen will not be disturbed on
appeal except under circumstances where a doubt may be said to appear as a matter of law, or where there has
been an abuse of the discretion which is vested in the trial judge. People v. Darling (App. 2 Dist. 1951) 107
Cal.App.2d 635, 237 P.2d 691.

A trial judge's conclusion that doubt had arisen as to defendant's sanity, so as to require trial of such question,
may be disturbed on appeal only where such doubt appeared as matter of law or trial judge abused his
discretion. People v. Perry (1939) 14 Cal.2d 387, 94 P.2d 559. Criminal Law  1148

Right to jury trial to determine defendant's sanity before or after main trial, under this section, is addressed to
sound discretion of judge before whom cause is pending, and his determination is not to be disturbed in absence
of abuse of discretion. People v. Keyes (1918) 178 Cal. 794, 175 P. 6. Criminal Law  1147

63.  —  —  Coram nobis, review

Coram nobis was not proper remedy to attack judgments of conviction on ground that medical evidence raised
doubt as to petitioner's sanity and his ability to understand nature of trials and to assist in his defense, where
medical evidence upon which petitioner relied was before court at time of each trial and petitioner's low rating
on intelligence scale was known from the very beginning to petitioner, his trial counsel and to counsel who
represented petitioner on his three appeals and where proceeding for writ of error coram nobis was not
instituted until almost two years after petitioner's third conviction. People v. Brady (App. 5 Dist. 1973) 105
Cal.Rptr. 280, 30 Cal.App.3d 81. Criminal Law  1498

64.  —  —  Miscarriage of justice, review

In prosecution for assault with intent to commit murder where jury had retired for deliberation on issue of guilt
and was called back by trial judge who expressed a doubt as to defendant's sanity but ordered jury to return to
deliberations on issue of guilt and after verdict of guilty was returned proceeded to trial on issue of sanity,
failure of judge to order a determination of sanity question in accordance with this section requiring that all



proceedings be suspended until question has been determined, resulted in a miscarriage of justice. People v.
Renteria (App. 4 Dist. 1960) 6 Cal.Rptr. 640, 183 Cal.App.2d 548. Criminal Law  625.10(3)

65.  —  —  Moot cases, review

Where petitioner was arrested for being intoxicated in a public place and the trial judge certified him to the
superior court for determination of his sanity and the superior court found him sane and referred the matter back
to the municipal court for further proceedings, objections made to the order of certification presented a moot
case not required to be decided. Application of Newbern (App. 2 Dist. 1959) 1 Cal.Rptr. 83, 175 Cal.App.2d
867. Action  6

66. Reversal and remand

Following trial court's error in failing to appoint counsel to represent defendant at second competency hearing,
after trial court declared a doubt as to defendant's competency to stand trial, Court of Appeal would reverse and
remand for a retrospective competency hearing; trial had been held less than two years ago, a competency
report had been prepared, the record contained statements by defendant from which his mental competence
could be assessed, and defendant had been represented at trial by an attorney. People v. Robinson (App. 3 Dist.
2007) 60 Cal.Rptr.3d 102, 151 Cal.App.4th 606. Criminal Law  1736; Criminal Law  1181.5(4)

§ 1368.1. Proceedings on demurrer or motion pending competency determination 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) If the action is on a complaint charging a felony, proceedings to determine mental competence shall be held
prior to the filing of an information unless the counsel for the defendant requests a preliminary examination
under the provisions of Section 859b.  At such preliminary examination, counsel for the defendant may (1)
demur, (2) move to dismiss the complaint on the ground that there is not reasonable cause to believe that a
felony has been committed and that the defendant is guilty thereof, or (3) make a motion under Section 1538.5.

(b) If the action is on a complaint charging a misdemeanor, counsel for the defendant may (1) demur, (2) move
to dismiss the complaint on the ground that there is not reasonable cause to believe that a public offense has
been committed and that the defendant is guilty thereof, or (3) make a motion under Section 1538.5.

(c) In ruling upon any demurrer or motion described in subdivision (a) or (b), the court may hear any matter
which is capable of fair determination without the personal participation of the defendant.

(d) A demurrer or motion described in subdivision (a) or (b) shall be made in the court having jurisdiction over
the complaint.  The defendant shall not be certified until the demurrer or motion has been decided.

CREDIT(S)
(Added by Stats.1974, c. 1511, p. 3317, § 4, eff. Sept. 27, 1974.  Amended by Stats.1982, c. 444, § 1;
Stats.1998, c. 931 (S.B.2139), § 404, eff. Sept. 28, 1998.)

Historical Notes

Law Revision Commission Comments

1998 Amendment
Section 1368.1 is amended to accommodate unification of the municipal and superior courts in a

county.Cal. Const. art. VI, § 5(e). The section is also amended to reflect elimination of the justice
court.Cal. Const. art. VI, §§ 1, 5(b).  [28 Cal.L.Rev.Comm. Reports 51 (1998)].



Historical And Statutory Notes

2000 Main Volume
The 1982 amendment rewrote subd.(a) which had read:
"(a) If the action is on a complaint charging a felony, the hearing to determine mental competence may

not be held until after the information or indictment has been filed.  A demurrer or a motion under
Section 995 or 1538.5 may thereafter be made by counsel for the defendant, even though a
proceeding to determine the detendant's mental competence is pending."; and included reference to
subd. "(a)" in subd.(d).

Stats.1998, c. 931, in subd.(d), deleted "In any case originating in a municipal or justice court, any" and
inserted "A" preceding "demurrer", and deleted "to the superior court by the municipal or justice
court" following "certified".

Research References

Law Review And Journal Commentaries

Commitment of individuals found incompetent to stand trial; California's new scheme.  Marjory
Winston Parker (1975) 6 Pac.L.J. 484.

Elusive insanity defense.  Leslie D. Ringer and John C. McCormack (1977) 63 A.B.A.J. 1721.
Expert testimony in criminal competency hearings: People v. Samuel. (1982) 9 Pepp.L.Rev. 763.
Restarting criminal proceedings after restoration of defendant's competence.  James Fife, 27 T.

Jefferson L. Rev. 93 (2004).
Whose privilege is this, anyway? California's immunity rule, the fifth amendment, and the

impeachment use of statements made during pretrial, court-ordered mental competency
examination.  Graham A. Bentley, 28 Whittier L. Rev. 1007 (2007).

2000 Main Volume

Collateral References:

Witkin, Summary (9th ed) P & C §603
Witkin & Epstein, Criminal Law (2d ed) §§2271, 2991, 2992, 2994, 2995, 2998, 3000
Cal Jur 3d Crim L §§2785, 2887, 2888
Necessity and sufficiency of competency hearings, as judged by federal constitutional standards, in

federal cases involving validity of guilty pleas entered by allegedly mentally incompetent state
convicts.  37 ALR Fed 356.

Notes Of Decisions

In general 2
Purpose 3
Review 4
Two preliminary hearings 5
Validity 1

1. Validity

Unconstitutional statute section governing initial evaluation and treatment of misdemeanor defendants thought
to be incompetent due to a mental disorder and requiring submission to Lanterman-Petris-Short (LPS) Act's
involuntary evaluation and treatment in lieu of or prior to a competency determination could not be severed;
deleting unconstitutional provision would leave statute without provisions comparable to those in statute
governing felony defendants thought to be incompetent, and statute would thus be incomplete. Pederson v.



Superior Court (App. 2 Dist. 2003) 130 Cal.Rptr.2d 289, 105 Cal.App.4th 931. Statutes  64(6)

Unconstitutional statute section governing initial evaluation and treatment of misdemeanor defendants thought
to be incompetent due to a mental disorder and requiring submission to Lanterman-Petris-Short (LPS) Act's
involuntary evaluation and treatment in lieu of or prior to a competency determination could not be reformed;
reformation would require comprehensive rewriting of statute, reformation would raise additional constitutional
issues, and there was no reasonable basis for thinking Legislature had intended such result. Pederson v.
Superior Court (App. 2 Dist. 2003) 130 Cal.Rptr.2d 289, 105 Cal.App.4th 931. Constitutional Law  1008

Provision of this section that a hearing into a felony defendant's mental competency may not be held until an
indictment or information has been filed does not deny due process; rather, this section promotes due process by
insuring that a felony defendant will not be committed for incompetency unless there is probable cause to
believe he committed the crime with which he is charged; any problem with conducting a preliminary hearing
when doubt has arisen as to defendant's competency can be resolved by conducting another preliminary hearing,
or a grand jury hearing, when a defendant adjudged incompetent subsequently regains his competency. Hale v.
Superior Court of City and County of San Francisco (1975) 124 Cal.Rptr. 57, 15 Cal.3d 221, 539 P.2d 817.
Constitutional Law  4783(2); Criminal Law  625(1)

This section did not deny defendant, who was awaiting preliminary hearing and possible arraignment on felony
complaint of battery of police officer and resisting arrest, effective representation of counsel or due process on
theory that defendant, who was being held in mental health hospital, could not cooperate with counsel in
preparation of her defense. Chambers v. Municipal Court and Superior Court, San Diego County (App. 4 Dist.
1974) 118 Cal.Rptr. 120, 43 Cal.App.3d 809.

2. In general

A defendant is unable to demonstrate his incompetence, as a bar to preliminary examination, before it occurs
since proceedings to determine mental competence may not be held until after information has been filed but, if
defendant is found to be incompetent in proceedings conducted after information has been filed, he is entitled to
have information set aside on ground that he has not been lawfully committed. Bayramoglu v. Superior Court In
and For Marin County (App. 1 Dist. 1981) 176 Cal.Rptr. 487, 124 Cal.App.3d 718. Criminal Law  223;
Indictment And Information  137(1)

Trial judge or defense counsel may raise issue of competency at any time prior to judgment and there is no
requirement that it be raised before the filing of information. Miller v. Superior Court In and For Alameda
County (App. 1 Dist. 1978) 146 Cal.Rptr. 253, 81 Cal.App.3d 132. Criminal Law  625.10(1)

3. Purpose

By enacting this section relating to commitment for mental incompetence, legislature indicated its
determination that persons should not be committed for mental incompetence through criminal process without
any independent assessment by magistrate of sufficiency of criminal charges. People v. Superior Court of
Orange County (1977) 141 Cal.Rptr. 497, 74 Cal.App.3d 407; Chambers v. Municipal Court and Superior
Court, San Diego County (1974) 118 Cal.Rptr. 120, 43 Cal.App.3d 809.

Legislature did not intend magistrate to have unbridled discretion in ruling on sufficiency of criminal charges
for purpose of commitment for mental incompetence through criminal process. People v. Superior Court of
Orange County (App. 4 Dist. 1977) 141 Cal.Rptr. 497, 74 Cal.App.3d 407. Mental Health  435

4. Review

Reviewing court has jurisdiction to rule upon petition for alternative writ of mandate when defendant has been
found mentally incompetent to stand trial and committed to state mental institution after hearing on motion to
suppress evidence and after filing of petition challenging propriety of lower court's ruling. People v. Superior
Court of Orange County (App. 4 Dist. 1977) 141 Cal.Rptr. 497, 74 Cal.App.3d 407. Mandamus  61



5. Two preliminary hearings

Statutory provision which requires that proceedings to determine competence be held prior to the filing of an
information unless defense counsel requests a preliminary hearing does not alter the "two preliminary hearings"
rule requiring that a defendant whose information is dismissed due to his incompetency be provided with a
second preliminary hearing once his competence is restored. People v. Duncan (App. 2 Dist. 2000) 93
Cal.Rptr.2d 173, 78 Cal.App.4th 765, rehearing denied, review denied. Criminal Law  223

§ 1369. Trial of issue of mental competence; psychiatric evaluations; order of proceedings 

     •     Historical Notes     •     Research References     •     Notes of Decisions

A trial by court or jury of the question of mental competence shall proceed in the following order:

(a) The court shall appoint a psychiatrist or licensed psychologist, and any other expert the court may deem
appropriate, to examine the defendant.  In any case where the defendant or the defendant's counsel informs the
court that the defendant is not seeking a finding of mental incompetence, the court shall appoint two
psychiatrists, licensed psychologists, or a combination thereof.  One of the psychiatrists or licensed
psychologists may be named by the defense and one may be named by the prosecution.  The examining
psychiatrists or licensed psychologists shall evaluate the nature of the defendant's mental disorder, if any, the
defendant's ability or inability to understand the nature of the criminal proceedings or assist counsel in the
conduct of a defense in a rational manner as a result of a mental disorder and, if within the scope of their
licenses and appropriate to their opinions, whether or not treatment with antipsychotic medication is medically
appropriate for the defendant and whether antipsychotic medication is likely to restore the defendant to mental
competence.  If an examining psychologist is of the opinion that antipsychotic medication may be medically
appropriate for the defendant and that the defendant should be evaluated by a psychiatrist to determine if
antipsychotic medication is medically appropriate, the psychologist shall inform the court of this opinion and
his or her recommendation as to whether a psychiatrist should examine the defendant.  The examining
psychiatrists or licensed psychologists shall also address the issues of whether the defendant has capacity to
make decisions regarding antipsychotic medication and whether the defendant is a danger to self or others.  If
the defendant is examined by a psychiatrist and the psychiatrist forms an opinion as to whether or not treatment
with antipsychotic medication is medically appropriate, the psychiatrist shall inform the court of his or her
opinions as to the likely or potential side effects of the medication, the expected efficacy of the medication,
possible alternative treatments, and whether it is medically appropriate to administer antipsychotic medication
in the county jail.  If it is suspected the defendant is developmentally disabled, the court shall appoint the
director of the regional center for the developmentally disabled established under Division 4.5 (commencing
with Section 4500) of the Welfare and Institutions Code, or the designee of the director, to examine the
defendant.  The court may order the developmentally disabled defendant to be confined for examination in a
residential facility or state hospital.

The regional center director shall recommend to the court a suitable residential facility or state hospital.  Prior
to issuing an order pursuant to this section, the court shall consider the recommendation of the regional center
director.  While the person is confined pursuant to order of the court under this section, he or she shall be
provided with necessary care and treatment.

(b)(1) The counsel for the defendant shall offer evidence in support of the allegation of mental incompetence.

(2) If the defense declines to offer any evidence in support of the allegation of mental incompetence, the
prosecution may do so.

(c) The prosecution shall present its case regarding the issue of the defendant's present mental competence.

(d) Each party may offer rebutting testimony, unless the court, for good reason in furtherance of justice, also



permits other evidence in support of the original contention.

(e) When the evidence is concluded, unless the case is submitted without final argument, the prosecution shall
make its final argument and the defense shall conclude with its final argument to the court or jury.

(f) In a jury trial, the court shall charge the jury, instructing them on all matters of law necessary for the
rendering of a verdict.  It shall be presumed that the defendant is mentally competent unless it is proved by a
preponderance of the evidence that the defendant is mentally incompetent.  The verdict of the jury shall be
unanimous.

CREDIT(S)
(Enacted 1872.  Amended by Stats.1974, c. 1511, p. 3318, § 5, eff. Sept. 27, 1974; Stats.1977, c. 695, p. 2242, §
2; Stats.1980, c. 859, § 1; Stats.2004, c. 486 (S.B.1794), § 1; Stats.2007, c. 556 (S.B.568), § 2.)

Historical Notes

Historical And Statutory Notes

2004 Legislation
Stats.2004, c. 486 (S.B.1794), in addition to making a nonsubstantive change, rewrote subd.(a), which

had read:
"(a) The court shall appoint a psychiatrist or licensed psychologist, and any other expert the court may

deem appropriate, to examine the defendant.  In any case where the defendant or the defendant's
counsel informs the court that the defendant is not seeking a finding of mental incompetence, the
court shall appoint two psychiatrists, licensed psychologists, or a combination thereof.  One of the
psychiatrists or licensed psychologists may be named by the defense and one may be named by the
prosecution.  If it is suspected the defendant is developmentally disabled, the court shall appoint the
director of the regional center for the developmentally disabled established under Division 4.5
(commencing with Section 4500) of the Welfare and Institutions Code, or the designee of the
director, to examine the defendant. The court may order the developmentally disabled defendant to
be confined for examination in a residential facility or state hospital.

"The regional center director shall recommend to the court a suitable residential facility or state hospital.
Prior to issuing an order pursuant to this section, the court shall consider the recommendation of the
regional center director.  While the person is confined pursuant to order of the court under this
section, he or she shall be provided with necessary care and treatment."

2007 Legislation
Stats.2007, c. 556 (S.B.568), in subd.(a), in the seventh sentence, made a nonsubstantive change, and

inserted at the end of the sentence, ", and whether it is medically appropriate to administer
antipsychotic medication in the county jail".

Section 1 of Stats.2007, c. 556 (S.B.568), provides:
"SECTION 1. It is the intent of the Legislature to assure timely and humane access to court-approved

psychiatric medications while individuals are in jail and awaiting transfer to a state psychiatric
hospital for restoration of competency."

2000 Main Volume
The 1974 amendment rewrote the section, which previously read:
"ORDER OF THE TRIAL OF THE QUESTION OF INSANITY.  CHARGE OF THE COURT.  The

trial of the question of insanity must proceed in the following order:
"1. The counsel for the defendant must open the case and offer evidence in support of the allegation of

insanity;
"2. The counsel for the people may then open their case and offer evidence in support thereof;
"3. The parties may then respectively offer rebutting testimony only, unless the Court, for good reason

in furtherance of justice, permit them to offer evidence upon their original cause;
"4. When the evidence is concluded, unless the case is submitted to the jury on either or both sides



without argument, the counsel for the people must commence, and the defendant or his counsel may
conclude the argument to the jury;

"5. If the indictment be for an offense punishable with death, two counsel on each side may argue the
cause to the jury, in which case they must do so alternately.  In other cases the argument may be
restricted to one counsel on each side;

"6. The Court must then charge the jury, stating to them all matters of law necessary for their
information in giving their verdict."

The 1977 amendment inserted the third sentence of subd.(a).
The 1980 amendment substituted "the defendant's" for "his" before "counsel" in second sentence of

subd.(a); substituted "Division 4.5 (commencing with Section 4500) of the Welfare and Institutions
Code" for "Division 25 (commencing with Section 38000) of the Health and Safety Code" in fourth
sentence of subd.(a); inserted "residential facility of" and deleted "or any other residential facility
designated by the director of the regional center" in last sentence of subd.(a); and substituted "the
defendant" for "he" after "evidence that" in subd.(f).

Research References

Cross References

Examination at regional center to determine developmental disability of defendant, see Welfare and
Institutions Code § 4654.

Opinions of attesting witnesses and intimate acquaintances as to sanity, see Evidence Code § 870.

Law Review And Journal Commentaries

Capital punishment and the mentally retarded: Implementing Atkins.  Bill Lockyer and Taylor S.
Carey, 15 Stan. L. & Pol'y Rev. 329 (2004).

Commitment of individuals found incompetent to stand trial; California's new scheme.  Marjory
Winston Parker (1975) 6 Pac.L.J. 484.

Criminal responsibility of the mentally ill.  Bernard L. Diamond, (1961) 14 Stan.L.Rev. 59.
Elusive insanity defense.  Leslie D. Ringer and John C. McCormack (1977) 63 A.B.A.J. 1721.
Expert testimony in criminal competency hearings: People v. Samuel. (1982) 9 Pepp.L.Rev. 763.
Extent to which partial insanity may affect degree of crime. (1946) 34 Cal.L.Rev. 625.
Mental competency: Ninth circuit survey. (1977) 8 Golden Gate U.L.Rev. 87.
Mental competency to stand trial while under the influence of druge. Victor G. Haddox, Bruce H.

Gross, and Seymour Pollack (1974) 7 Loy.L.Rev. 425.
Psychiatry and presumption of expertise: Flipping coins in courtroom.  Bruce J. Ennis and Thomas

R. Litwack (1974) 62 Cal.L.Rev. 693.
Restarting criminal proceedings after restoration of defendant's competence.  James Fife, 27 T.

Jefferson L. Rev. 93 (2004).
Whose privilege is this, anyway? California's immunity rule, the fifth amendment, and the

impeachment use of statements made during pretrial, court-ordered mental competency
examination.  Graham A. Bentley, 28 Whittier L. Rev. 1007 (2007).

2000 Main Volume

Library References

Penal Code revision, tenative draft no. 2.  Joint Legislative Committee for Revision of the Penal
Code, 1968, p. 3.  Appendix to Journal of Senate, Reg.Sess., 1968.

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §§2968, 2991, 2995, 2996, 2997, 2998, 3000
Witkin, Evidence (3d ed) §157



The Rutter Group, Civil Trials and Evidence (Wegner, Fairbank, Epstein & Chernow) §2:295.2
Cal Jur 3d Crim L §§2887, 2890, 2891, 2892, 3269, 3274
 Am Jur 2d (Rev) Criminal Law §§118, 130.
Instructions, in criminal case in which defendant pleads insanity, as to his hospital confinement in

the event of acquittal.  11 ALR3d 737.
Necessity and sufficiency of competency hearings, as judged by federal constitutional standards, in

federal cases involving validity of guilty pleas entered by allegedly mentally incompetent state
convicts.  37 ALR Fed 356.
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Appointment of experts 3.7
Argument of counsel 10
Assistance of counsel 10.5
Burden of proof 8
Construction and application 4.2
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Evidence, sufficiency of 6.5
Expert evaluation 7.5
Experts, appointment of 3.7
Fair trial 4.7
Harmless error 12.5
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Waiver 14

1. Validity

Statute placing burden of proof on issue of incompetency to stand trial in criminal case upon party asserting
incompetency did not violate defendant's procedural due process rights. Medina v. California, U.S.Cal.1992,
112 S.Ct. 2572, 505 U.S. 437, 120 L.Ed.2d 353, rehearing denied 113 S.Ct. 19, 505 U.S. 1244, 120 L.Ed.2d
946. Constitutional Law  4783(4); Criminal Law  625.15

Statute providing that defendants were presumed to be competent to stand trial did not violate defendant's
procedural due process rights. Medina v. California, U.S.Cal.1992, 112 S.Ct. 2572, 505 U.S. 437, 120 L.Ed.2d
353, rehearing denied 113 S.Ct. 19, 505 U.S. 1244, 120 L.Ed.2d 946. Constitutional Law  4783(4);



Criminal Law  625.15

This section, placing burden of proof upon defendant to show his incompetence to stand trial does not violate
due process. People v. Medina (1990) 274 Cal.Rptr. 849, 51 Cal.3d 870, 799 P.2d 1282, rehearing denied,
certiorari granted in part 112 S.Ct. 336, 502 U.S. 924, 116 L.Ed.2d 276, affirmed 112 S.Ct. 2572, 505 U.S. 437,
120 L.Ed.2d 353, rehearing denied 113 S.Ct. 19, 505 U.S. 1244, 120 L.Ed.2d 946. Constitutional Law 
4783(5); Criminal Law  625.15

2. In general

Although it arises in the context of a criminal trial, a competency hearing is a special proceeding, governed
generally by the rules applicable to civil proceedings. People v. Johnwell (App. 5 Dist. 2004) 18 Cal.Rptr.3d
286, 121 Cal.App.4th 1267. Criminal Law  623.1

Task of trial court and jury in "competency to stand trial" proceedings and insanity plea situations is to weigh
evidence and determine whether a given individual is "competent" and/or "sane" for law's purposes, not merely
to decide whether or not he is "mentally ill" in some sense. People v. Kurbegovic (App. 2 Dist. 1982) 188
Cal.Rptr. 268, 138 Cal.App.3d 731. Criminal Law  48; Criminal Law  625.20

Hearing to determine defendant's mental capacity to stand trial was had in compliance with requirements of this
section and § 1368, even though neither defendant nor prosecution chose to present evidence on issue, in that
court was left with two letters from doctors reciting defendant's refusal to see them, its own observations of
defendant since its expression of doubt a month and a half before and the presumption of mental competence
which defense counsel had not seen fit to challenge. People v. Maxwell (App. 2 Dist. 1981) 171 Cal.Rptr. 579,
115 Cal.App.3d 807. Criminal Law  625.20

The Penal Code treats insane persons differently from those who commit an act without being conscious
thereof. People v. Hardy (1948) 33 Cal.2d 52, 198 P.2d 865.

Insane man's utterances should not be treated as evidence against himself. People v. Wreden (1881) 8 P.C.L.J.
191, 59 Cal. 392. Criminal Law  412(4)

3. Right to jury

The right to a jury trial in a competency proceeding may be only statutory, but a defendant's right not to be put
to trial when he or she is more likely than not incompetent, is constitutional. People v. Johnwell (App. 5 Dist.
2004) 18 Cal.Rptr.3d 286, 121 Cal.App.4th 1267. Jury  21.5; Mental Health  432

Although there is constitutional right to a jury trial in criminal and civil action, there is no such right in a
competency proceeding. People v. Masterson (1994) 35 Cal.Rptr.2d 679, 8 Cal.4th 965, 884 P.2d 136, certiorari
denied 115 S.Ct. 1703, 514 U.S. 1068, 131 L.Ed.2d 565. Jury  19(6.5)

Right to jury in competency proceeding is statutory, not constitutional, right. People v. Masterson (1994) 35
Cal.Rptr.2d 679, 8 Cal.4th 965, 884 P.2d 136, certiorari denied 115 S.Ct. 1703, 514 U.S. 1068, 131 L.Ed.2d
565. Jury  19(6.5)

Counsel may waive right to jury trial in competency proceeding, and court need not advise defendant of that
right. People v. Masterson (1994) 35 Cal.Rptr.2d 679, 8 Cal.4th 965, 884 P.2d 136, certiorari denied 115 S.Ct.
1703, 514 U.S. 1068, 131 L.Ed.2d 565. Jury  28(5)

In competency proceeding, counsel has authority to waive jury trial, and may make other decisions regarding
jury trial, even over defendant's objection. People v. Masterson (1994) 35 Cal.Rptr.2d 679, 8 Cal.4th 965, 884
P.2d 136, certiorari denied 115 S.Ct. 1703, 514 U.S. 1068, 131 L.Ed.2d 565. Jury  28(5)

Defense counsel could stipulate to use of 11-person jury in hearing to determine whether defendant was
competent to stand trial for felony charges, despite defendant's objection. People v. Masterson (1994) 35
Cal.Rptr.2d 679, 8 Cal.4th 965, 884 P.2d 136, certiorari denied 115 S.Ct. 1703, 514 U.S. 1068, 131 L.Ed.2d



565. Jury  28(13)

Proceeding to determine mental competence of criminal defendant to stand trial pursuant to Penal Code § 1368,
governing proceeding when doubt arises in mind of judge as to mental competence of criminal defendant, is
special proceeding civil in nature and there is no constitutional right to jury trial, but, rather, only statutory right
provided in Penal Code § 1369. People v. Superior Court (McPeters) (App. 5 Dist. 1985) 215 Cal.Rptr. 482,
169 Cal.App.3d 796, review denied. Jury  21.5

3.5. Right to counsel

Defendant does not have Sixth Amendment right to counsel at court-ordered mental examination on question of
competence to stand trial, in view of judicially declared rule of immunity that bars use of either defendant's
statements during such of examination or the fruits of such statements at trial on issue of guilt. Baqleh v.
Superior Court (App. 1 Dist. 2002) 122 Cal.Rptr.2d 673, 100 Cal.App.4th 478, review denied. Criminal Law

 1736

3.7. Appointment of experts

Defendant was not entitled to the appointment of two experts to evaluate him after trial court declared a doubt
as to his competency to stand trial; statutory requirement of appointing two experts would have been triggered
by defendant or defense counsel informing the court that defendant was not seeking a finding of incompetence,
but in the present case, defendant had stated that he was incompetent. People v. Robinson (App. 3 Dist. 2007)
60 Cal.Rptr.3d 102, 151 Cal.App.4th 606. Costs  302.4

4. Due process

Defense counsel presented substantial, objective evidence that murder defendant had developmental disability,
such that trial court was required by statute to declare doubt that defendant was developmentally disabled and to
appoint director of regional center for developmentally disabled to evaluate defendant, and court's failure to
follow this procedure deprived it of jurisdiction to proceed; counsel filed declaration stating belief that
defendant could be incompetent and attached report from Department of Rehabilitation reflecting defendant had
"most severe" disability. People v. Castro (App. 5 Dist. 2000) 93 Cal.Rptr.2d 770, 78 Cal.App.4th 1402,
modified on denial of rehearing. Criminal Law  625.10(2.1)

Trial court's failure to appoint director of regional center for developmentally disabled to evaluate murder
defendant, after defense counsel had presented substantial evidence of defendant's incompetence, and court's
resulting failure to consider such an evaluation prior to ruling on competency required unconditional reversal of
both defendant's sentence and adjudication of guilt, rather than remand for nunc pro tunc determination of
competency. People v. Castro (App. 5 Dist. 2000) 93 Cal.Rptr.2d 770, 78 Cal.App.4th 1402, modified on denial
of rehearing. Criminal Law  1166(12)

When there is substantial, objective evidence that the defendant may suffer from a developmental disability, the
defendant's competence to stand trial cannot be ruled upon until at a minimum, the director of the regional
center for the developmentally disabled has evaluated the defendant, submitted a report, and the trial court has
considered that report as required by statute. People v. Castro (App. 5 Dist. 2000) 93 Cal.Rptr.2d 770, 78
Cal.App.4th 1402, modified on denial of rehearing. Mental Health  434

Statutory presumption of competency of criminal defendant to stand trial did not deny defendant due process on
theory presumption irrationally allocated burden of proving incompetence to someone who might not have been
able to assist his counsel prior to and during competency hearing. People v. Skeirik (App. 3 Dist. 1991) 280
Cal.Rptr. 175, 229 Cal.App.3d 444, rehearing denied, review denied. Constitutional Law  4653

This section creating presumption of competence to stand trial, which remains in effect despite introduction of
some evidence of incompetence, does not violate due process of law; due process does not require that such
presumption be treated as mere presumption affecting burden of production. People v. Medina (1990) 274
Cal.Rptr. 849, 51 Cal.3d 870, 799 P.2d 1282, rehearing denied, certiorari granted in part 112 S.Ct. 336, 502



U.S. 924, 116 L.Ed.2d 276, affirmed 112 S.Ct. 2572, 505 U.S. 437, 120 L.Ed.2d 353, rehearing denied 113
S.Ct. 19, 505 U.S. 1244, 120 L.Ed.2d 946. Constitutional Law  4783(4); Criminal Law  625.15

Defendant, against whom criminal proceedings were suspended and hearing held to determine mental
competency, who called to witnesses in competency hearing but who two psychiatrists for the people testified
not to be mentally competent to stand trial, and who was committed to state hospital after jury, which was
instructed that burden of proof was "preponderance of the evidence," found him incompetent, had been afforded
due process of law under both state and federal Constitutions. People v. Bye (App. 4 Dist. 1981) 172 Cal.Rptr.
186, 116 Cal.App.3d 569. Constitutional Law  4783(3); Constitutional Law  4337

4.2. Construction and application

Absent evidence sufficient to find incompetency as a matter of law, or a retroactive finding of incompetency by
the trial court, the Court of Appeal could not find a later incompetency finding reached back to some unknown
and unidentified point in earlier proceedings. People v. Smith (App. 5 Dist. 2003) 1 Cal.Rptr.3d 779, 110
Cal.App.4th 492, review denied, certiorari denied 124 S.Ct. 1672, 541 U.S. 944, 158 L.Ed.2d 369, habeas
corpus dismissed 2006 WL 2943094. Criminal Law  625.25

Although it arises in the context of a criminal trial, a competency hearing is a special proceeding, governed
generally by the rules applicable to civil proceedings. Baqleh v. Superior Court (App. 1 Dist. 2002) 122
Cal.Rptr.2d 673, 100 Cal.App.4th 478, review denied. Criminal Law  623.1

4.3. Construction with other laws

Civil nature of a trial on the issue of competency vests the trial court with authority to utilize appropriate rules
set forth in the Code of Civil Procedure, even though the underlying issue relates to the commission of a
criminal offense. Baqleh v. Superior Court (App. 1 Dist. 2002) 122 Cal.Rptr.2d 673, 100 Cal.App.4th 478,
review denied. Criminal Law  623.1

Provisions of Civil Discovery Act relating to scope of permissible discovery and setting forth procedure by
which party may obtain discovery by way of a mental examination apply to competency hearings in a criminal
prosecution, subject to certain constitutionally mandated use limitations. Baqleh v. Superior Court (App. 1 Dist.
2002) 122 Cal.Rptr.2d 673, 100 Cal.App.4th 478, review denied. Mental Health  434

Order granting prosecution's request in murder prosecution that defendant be examined in connection with
competency hearing by an expert retained by prosecution violated applicable provisions of Civil Discovery Act
to the extent that it permitted unspecified individuals to examine petitioner at times and places of their choosing
with respect to matters that might be unrelated to his competence to stand trial. Baqleh v. Superior Court (App.
1 Dist. 2002) 122 Cal.Rptr.2d 673, 100 Cal.App.4th 478, review denied. Mental Health  434

Order entered in murder prosecution, that examinations of defendant in connection with competency hearing by
expert retained by prosecution be videotaped, violated applicable provision of Civil Discovery Act allowing
mental examinations to be recorded only by means of audio tape. Baqleh v. Superior Court (App. 1 Dist. 2002)
122 Cal.Rptr.2d 673, 100 Cal.App.4th 478, review denied. Mental Health  434

Trial court had statutory authority in murder prosecution to order defendant, in connection with competency
hearing, to submit to a mental examination by an expert designated by the prosecution, but any such order was
governed by provisions of Civil Discovery Act relating to mental examinations. Baqleh v. Superior Court (App.
1 Dist. 2002) 122 Cal.Rptr.2d 673, 100 Cal.App.4th 478, review denied. Mental Health  434

If defendant refused to submit to mental examination by an expert retained by prosecution in connection with
competency hearing, after being ordered to do so in a discovery order complying with applicable provisions of
Civil Discovery Act, court would be authorized, on motion of prosecution, to impose issue and evidence
sanctions, including a disclosure to jury of defendant's refusal to comply with order. Baqleh v. Superior Court
(App. 1 Dist. 2002) 122 Cal.Rptr.2d 673, 100 Cal.App.4th 478, review denied. Mental Health  434



4.5. Power of court

Trial court had statutory authority, in connection with competency hearing, to make dual appointment of a
clinical psychologist to evaluate defendant for mental incompetence due to a mental disorder and of director of
regional center for the developmentally disabled to evaluate defendant for incompetence due to a developmental
disability. Baqleh v. Superior Court (App. 1 Dist. 2002) 122 Cal.Rptr.2d 673, 100 Cal.App.4th 478, review
denied. Mental Health  434

4.6. Hearing, self-incrimination

Under California law, immunity for competency hearing statements is necessary to ensure that an accused is not
convicted by use of his own statements made at a court-compelled examination. Huu Thanh Nguyen v. Garcia,
C.A.9 (Cal.)2007, 477 F.3d 716, certiorari denied 128 S.Ct. 103, 169 L.Ed.2d 72. Criminal Law  412(4)

Neither the statements of the defendant to the psychiatrists appointed for a competency evaluation nor the fruits
of such statements may be used in trial of the issue of the defendant's guilt, under either the plea of not guilty or
that of not guilty by reason of insanity. Baqleh v. Superior Court (App. 1 Dist. 2002) 122 Cal.Rptr.2d 673, 100
Cal.App.4th 478, review denied. Criminal Law  412(4)

Miranda warnings need not be given an accused ordered to submit to a competency examination because the
use and derivative use immunity, under judicially declared rule barring use at trial on issue of guilt of
statements made by defendant to experts appointed for a competency evaluation, is fully effective to secure
privilege against compelled self-incrimination. Baqleh v. Superior Court (App. 1 Dist. 2002) 122 Cal.Rptr.2d
673, 100 Cal.App.4th 478, review denied. Criminal Law  412.2(3)

4.7. Fair trial

When a trial court suspends criminal proceedings based on a doubt that a criminal defendant is competent to
stand trial, and the court thereafter fails to hold a competency hearing, the trial court acts in excess of
jurisdiction by depriving the defendant of a fair trial, and any ensuing criminal conviction must be set aside.
People v. Leonard (2007) 58 Cal.Rptr.3d 368, 40 Cal.4th 1370, 157 P.3d 973, rehearing denied, certiorari
denied 128 S.Ct. 539, 169 L.Ed.2d 378. Criminal Law  625.10(2.1)

4.8. Juveniles

Where a child's counsel has expressed a doubt as to his client's competency in a delinquency proceeding, it
would be an abuse of discretion for the juvenile court to refuse to appoint an expert to examine the juvenile for
competency. Tyrone B. v. Superior Court (App. 3 Dist. 2008) 78 Cal.Rptr.3d 569, 164 Cal.App.4th 227. Infants
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Trial court abused its discretion by deferring rather than granting juvenile's motion to appoint an expert to
examine juvenile for competency before considering whether juvenile was an unfit subject for juvenile court,
where counsel recited juvenile's inability to understand the proceedings, and moved to reconsider based upon
new information that juvenile was schizophrenic and bipolar. Tyrone B. v. Superior Court (App. 3 Dist. 2008)
78 Cal.Rptr.3d 569, 164 Cal.App.4th 227. Infants  207

5. Standard of proof

There is a presumption of competence to stand trial, and the burden is on the defendant to rebut the presumption
by a preponderance of the evidence. People v. Castro (App. 5 Dist. 2000) 93 Cal.Rptr.2d 770, 78 Cal.App.4th
1402, modified on denial of rehearing. Criminal Law  311; Criminal Law  331

The preponderance of the evidence standard, rather than the substantial evidence test, is the governing standard
of proof in a proceeding to determine whether defendant is competent to stand trial. People v. Superior Court
for Los Angeles County (App. 2 Dist. 1975) 124 Cal.Rptr. 158, 51 Cal.App.3d 459. Criminal Law  625.15



6. Evidence

Trial court's error in failing to appoint regional director for developmentally disabled to examine capital murder
defendant suffering from epilepsy was harmless, since court's determination that defendant was competent to
stand trial was based on evidence from court-appointed psychiatrists who were familiar with defendant's
developmental disability, testified at length about his epilepsy, and considered that disability in evaluating his
competence. People v. Leonard (2007) 58 Cal.Rptr.3d 368, 40 Cal.4th 1370, 157 P.3d 973, rehearing denied,
certiorari denied 128 S.Ct. 539, 169 L.Ed.2d 378. Criminal Law  1166(12); Mental Health  434

Defense counsel's statements were insufficient to establish defendant's incompetence to proceed with murder
trial as a matter of law prior to time court expressed its doubt as to defendant's competency. People v. Smith
(App. 5 Dist. 2003) 1 Cal.Rptr.3d 779, 110 Cal.App.4th 492, review denied, certiorari denied 124 S.Ct. 1672,
541 U.S. 944, 158 L.Ed.2d 369, habeas corpus dismissed 2006 WL 2943094. Criminal Law  625.15

For purposes of nonstatutory motion to dismiss robbery charge, evidence supported determination that
defendant was incompetent at time of his commitment for trial, even though mental health experts did not
interview defendant until five months after preliminary hearing; those experts diagnosed defendant with
schizophrenia, and other evidence established he had been previously treated for psychosis and schizophrenia.
People v. Duncan (App. 2 Dist. 2000) 93 Cal.Rptr.2d 173, 78 Cal.App.4th 765, rehearing denied, review
denied. Criminal Law  625.15

Substantial evidence supported trial court's determination that criminal defendant was competent to stand trial.
People v. Rojas (App. 2 Dist. 1981) 173 Cal.Rptr. 64, 118 Cal.App.3d 278, rehearing denied 174 Cal.Rptr. 91,
118 Cal.App.3d 278. Criminal Law  625.15

6.5. Sufficiency of evidence

Report and testimony of court-appointed psychiatrist constituted sufficient evidence to support the trial court's
ruling that capital murder defendant suffering from epilepsy was competent to stand trial; psychiatrist
considered both defendant's psychiatric disorder and his seizure disorder, he demonstrated accurate
understanding of legal standard, and although he was uncertain whether defendant suffered from religious
hallucinations, he unequivocally expressed view that defendant was competent. People v. Leonard (2007) 58
Cal.Rptr.3d 368, 40 Cal.4th 1370, 157 P.3d 973, rehearing denied, certiorari denied 128 S.Ct. 539, 169 L.Ed.2d
378. Criminal Law  625.15

7. Presumption of competency

Court of Appeal would presume defendant was competent absent any showing that he was not. People v. Smith
(App. 5 Dist. 2003) 1 Cal.Rptr.3d 779, 110 Cal.App.4th 492, review denied, certiorari denied 124 S.Ct. 1672,
541 U.S. 944, 158 L.Ed.2d 369, habeas corpus dismissed 2006 WL 2943094. Criminal Law  625.15

At a hearing on a defendant's recovery of mental competence to stand trial, the defendant is presumed to be
mentally competent, unless he is proved by a preponderance of the evidence to be otherwise. People v. Rells
(2000) 94 Cal.Rptr.2d 875, 22 Cal.4th 860, 22 Cal.4th 1257A, 996 P.2d 1184, as modified, certiorari denied 121
S.Ct. 241, 531 U.S. 902, 148 L.Ed.2d 173. Criminal Law  625.15

Due process permits the presumption that the criminal defendant is mentally competent to stand trial unless he
is proved by a preponderance of the evidence to be otherwise at either the trial on competency or the hearing on
recovery of mental competence. People v. Rells (2000) 94 Cal.Rptr.2d 875, 22 Cal.4th 860, 22 Cal.4th 1257A,
996 P.2d 1184, as modified, certiorari denied 121 S.Ct. 241, 531 U.S. 902, 148 L.Ed.2d 173. Constitutional
Law  4783(4); Criminal Law  625.15

Defendant's disruptive behavior and disputes with defense counsel during trial, though demonstrating
unwillingness to cooperate, did not rebut presumption of mental competence to stand trial. People v. Hightower
(App. 1 Dist. 1996) 49 Cal.Rptr.2d 40, 41 Cal.App.4th 1108, review denied. Criminal Law  625.15



Defendant is presumed to be mentally competent unless at competency hearing it is proved by preponderance of
evidence that he is mentally incompetent. People v. Campbell (App. 3 Dist. 1976) 133 Cal.Rptr. 815, 63
Cal.App.3d 599. Criminal Law  311

7.5. Expert evaluation

Statutory requirement of appointment of the director of the regional center for the developmentally disabled is
intended to ensure that a developmentally disabled defendant is evaluated by experts experienced in the field,
which will enable the trier of fact to make an informed determination of the defendant's competence to stand
trial. People v. Leonard (2007) 58 Cal.Rptr.3d 368, 40 Cal.4th 1370, 157 P.3d 973, rehearing denied, certiorari
denied 128 S.Ct. 539, 169 L.Ed.2d 378. Mental Health  434

8. Burden of proof

Defendant has the burden of proving his or her incompetency to stand trial by a preponderance of the evidence.
People v. Marks (2003) 2 Cal.Rptr.3d 252, 31 Cal.4th 197, 72 P.3d 1222, rehearing denied, certiorari denied
124 S.Ct. 2101, 541 U.S. 1033, 158 L.Ed.2d 716. Criminal Law  625.15

Any error by trial court in erroneously allocating burden of proof as to restoration of murder defendant's
competency to stand trial was not prejudicial, where substantial and uncontested evidence established that
defendant was competent to stand trial after receiving psychotropic medication. People v. Sakarias (2000) 94
Cal.Rptr.2d 17, 22 Cal.4th 596, 995 P.2d 152, rehearing denied, certiorari denied 121 S.Ct. 347, 531 U.S. 947,
148 L.Ed.2d 279, habeas corpus granted in part 25 Cal.Rptr.3d 265, 35 Cal.4th 140, 106 P.3d 931, certiorari
denied 126 S.Ct. 430, 546 U.S. 939, 163 L.Ed.2d 327. Criminal Law  1166(12)

Placing the burden on a defendant to show incompetence does not violate due process when: (1) a state has
adopted procedures for determining competence, and (2) the defendant has been provided access to those
procedures. People v. Castro (App. 5 Dist. 2000) 93 Cal.Rptr.2d 770, 78 Cal.App.4th 1402, modified on denial
of rehearing. Constitutional Law  4783(4)

Standard jury instruction that defendant was presumed to be mentally competent and that he had burden of
proving by preponderance of the evidence that he was mentally incompetent as result of some mental disorder
or developmental disability incorrectly assumes that burden of proof will always be on defendant to prove his
incompetency; burden of proof will be on prosecution when prosecution is only party seeking finding of
incompetence of defendant to stand trial, and where neither party seeks finding of incompetence and trial court
assumes burden of producing evidence of incompetence, court should not instruct jury that either party has
burden of proof, and proper approach would be to instruct jury on legal standard they are to apply to evidence
before them without allocating burden of proof to one party or the other. People v. Skeirik (App. 3 Dist. 1991)
280 Cal.Rptr. 175, 229 Cal.App.3d 444, rehearing denied, review denied. Criminal Law  625.15; Criminal
Law  778(7)

Defendant who was found incompetent did not suffer any prejudice from statutory burden requiring him to
prove his incompetence and, having made no timely objection to it, could not complain of it on appeal from
order finding that his competency had been restored. People v. Mixon (App. 2 Dist. 1990) 275 Cal.Rptr. 817,
225 Cal.App.3d 1471, review denied. Criminal Law  1035(2)

Defendant in capital murder case was not denied his right to have prosecution assume burden of proving his
competence; burden arose only after defendant produced some evidence of incompetence, and as only scintilla
of evidence on point was his delusion that he was incompatible with public defender and problem was cured by
change of attorneys, defendant had not met obligation to produce evidence. People v. Stankewitz (1990) 270
Cal.Rptr. 817, 51 Cal.3d 72, 793 P.2d 23, rehearing denied, certiorari denied 111 S.Ct. 1432, 499 U.S. 954, 113
L.Ed.2d 483, leave to file for rehearing denied 112 S.Ct. 631, 502 U.S. 1002, 116 L.Ed.2d 651. Criminal Law

 625.15

9. Jury questions



Where eight lay witnesses and three expert witnesses testified at sanity hearing that convicted murderer was
insane at time of crime and state produced no witnesses, jury could find defendant sane, since jurors were not
compelled to decide in conformity to declarations of numerous witnesses contrary to presumption satisfying
their minds. People v. Chamberlain (1936) 7 Cal.2d 257, 60 P.2d 299. Homicide  1210

Evidence sustained finding of jury that convicted murderer was sane though eleven witnesses testified that he
was insane, and none that he was sane, since jury had opportunity of observation and were aided by
presumption of sanity. People v. Chamberlain (1936) 7 Cal.2d 257, 60 P.2d 299. Homicide  1210

10. Argument of counsel

Prosecutor did not commit misconduct in presenting evidence and argument regarding defendant's prior
criminal acts and convictions during hearing on capital murder defendant's competency to stand trial, where
most acts and convictions were first elicited without objection on cross-examination of defense experts to
determine facts on which they based their opinions regarding defendant's incompetence; prosecutor's closing
argument simply outlined competency hearing testimony, and both prosecutor in argument, and trial judge in
instructions, informed jury that evidence was introduced for limited purpose of determining competency. People
v. Medina (1990) 274 Cal.Rptr. 849, 51 Cal.3d 870, 799 P.2d 1282, rehearing denied, certiorari granted in part
112 S.Ct. 336, 502 U.S. 924, 116 L.Ed.2d 276, affirmed 112 S.Ct. 2572, 505 U.S. 437, 120 L.Ed.2d 353,
rehearing denied 113 S.Ct. 19, 505 U.S. 1244, 120 L.Ed.2d 946. Criminal Law  2186; Criminal Law 
2194; Criminal Law  2206

In murder prosecution, trial judge did not err in permitting the people to make opening statement to jury on trial
of issue of insanity before defendant's counsel made his opening statement. People v. Letourneau (1949) 34
Cal.2d 478, 211 P.2d 865. Criminal Law  2069; Criminal Law  2073

In murder prosecution, trial judge did not err in permitting the people on trial of issue of insanity to open and
close the argument to the jury. People v. Letourneau (1949) 34 Cal.2d 478, 211 P.2d 865. Criminal Law 
2069; Criminal Law  2073

Defendant interposing plea of not guilty by reason of insanity was not by reason thereof entitled to open and
close argument. People v. Hickman (1928) 204 Cal. 470, 268 P. 909, appeal not allowed 204 Cal. 470, 270 P.
1117. Criminal Law  645

Where objectionable matter in address of the district attorney occurred during his comments upon evidence
concerning the defendant's particular conduct which he said indicated defendant to be a sane, but evil-minded,
man, where the defense was insanity, and the court admonished the jury to disregard the obnoxious statements
of the district attorney, such matter did not constitute reversible error. People v. Valcalda (1922) 188 Cal. 366,
205 P. 452. Criminal Law  2200

10.5. Assistance of counsel

Defense counsel did not render ineffective assistance in capital murder prosecution by waiving jury trial on
issue of defendant's competency and submitting the matter for trial court's determination based on psychiatric
reports. People v. Weaver (2001) 111 Cal.Rptr.2d 2, 26 Cal.4th 876, 29 P.3d 103, certiorari denied 122 S.Ct.
1920, 535 U.S. 1058, 152 L.Ed.2d 828. Criminal Law  1900

11. Instructions

Erroneous instruction that improperly raised defendant's burden of proof with regard to sufficiency of
circumstantial evidence at his competency trial was not harmless beyond a reasonable doubt and therefore
required reversal of finding that defendant was competent to stand trial; from evidence presented at competency
trial and the instructions as a whole, it was not possible to tell whether the jury properly returned a verdict of
competence because defendant failed to establish his incompetence by a preponderance of the evidence, or
improperly returned its verdict because he failed to negate any and all rational conclusions to be drawn from the
circumstantial evidence except those which pointed to his incompetence. People v. Johnwell (App. 5 Dist.



2004) 18 Cal.Rptr.3d 286, 121 Cal.App.4th 1267. Criminal Law  1166(12)

The harmless-beyond-a-reasonable-doubt standard was the appropriate standard by which to review trial court's
modified instruction at defendant's competency trial on the sufficiency of circumstantial evidence, which
erroneously placed on defendant the burden not only of producing evidence that his incompetence was more
convincing than not, but also added the burden or disproving every rational conclusion and reasonable
interpretation of the evidence except that which pointed to incompetence; instructional error denied defendant a
reasonable opportunity to demonstrate that he was not competent to stand trial. People v. Johnwell (App. 5 Dist.
2004) 18 Cal.Rptr.3d 286, 121 Cal.App.4th 1267. Criminal Law  1166(12)

Trial court's modified instruction at defendant's competency trial on the sufficiency of circumstantial evidence
erroneously placed on defendant the burden not only of producing evidence that his incompetence was more
convincing than not, but also added the burden or disproving every rational conclusion and reasonable
interpretation of the evidence except that which pointed to incompetence; burden placed on defendant was
higher than the applicable preponderance standard. People v. Johnwell (App. 5 Dist. 2004) 18 Cal.Rptr.3d 286,
121 Cal.App.4th 1267. Criminal Law  625.15; Criminal Law  625.20

Any error in trial court's refusal to give capital murder defendant's proposed instruction concerning procedure to
be followed should jury find defendant incompetent to stand trial did not require reversal, where instruction had
no constitutional basis and different result would not have been reasonably probable had instruction been given.
People v. Marks (2003) 2 Cal.Rptr.3d 252, 31 Cal.4th 197, 72 P.3d 1222, rehearing denied, certiorari denied
124 S.Ct. 2101, 541 U.S. 1033, 158 L.Ed.2d 716. Criminal Law  1173.2(1)

In murder trial, court's statement to jury, on receiving in evidence defendant's commitment to hospital for insane
after entry of plea of not guilty by reason of insanity, that sole question before court at time of determination of
defendant's insanity was whether she was in proper frame of mind to cooperate with her counsel in preparing
defense and that such determination was merely adjudication of her state of mind at time thereof, not finding as
to her insanity on date of crime, was prejudicial error as calculated to forestall jury's deliberate consideration of
such determination, tending to prevent jury from inferring that defendant was insane on date of crime, and
erroneously stating issue, which was whether defendant was so deranged mentally as to be incapable of
appreciating her situation and making any legal defense. People v. Mallette (App. 2 Dist. 1940) 39 Cal.App.2d
294, 102 P.2d 1084. Criminal Law  656(1); Criminal Law  1166.22(6)

Instruction, in sanity hearing, that verdict concurred in by nine members was sufficient, if erroneous, was not
prejudicial, where verdict was concurred in by all 12 jurors. People v. Chamberlain (1936) 7 Cal.2d 257, 60
P.2d 299. Criminal Law  1172.8

12. Review

On review of ruling that epileptic capital murder defendant was competent to stand trial, the Supreme Court
would not consider defendant's conduct occurring after trial. People v. Leonard (2007) 58 Cal.Rptr.3d 368, 40
Cal.4th 1370, 157 P.3d 973, rehearing denied, certiorari denied 128 S.Ct. 539, 169 L.Ed.2d 378. Criminal Law

 1134.9

Trial court's error in failing to appoint regional director for developmentally disabled to examine defendant
suffering from qualifying developmental disability does not require reversal, unless error deprived defendant of
fair trial to determine his competency; disapproving People v. Castro, 78 Cal.App.4th 1402, 93 Cal.Rptr.2d
770. People v. Leonard (2007) 58 Cal.Rptr.3d 368, 40 Cal.4th 1370, 157 P.3d 973, rehearing denied, certiorari
denied 128 S.Ct. 539, 169 L.Ed.2d 378. Criminal Law  1166(12)

Supreme Court's review of jury's finding that capital murder defendant was competent to stand trial was limited
to evidence before court at time of competency hearing. People v. Marks (2003) 2 Cal.Rptr.3d 252, 31 Cal.4th
197, 72 P.3d 1222, rehearing denied, certiorari denied 124 S.Ct. 2101, 541 U.S. 1033, 158 L.Ed.2d 716.
Criminal Law  1134.90

Reviewing courts give great deference to a trial court's decision whether to hold a competency hearing. People



v. Marks (2003) 2 Cal.Rptr.3d 252, 31 Cal.4th 197, 72 P.3d 1222, rehearing denied, certiorari denied 124 S.Ct.
2101, 541 U.S. 1033, 158 L.Ed.2d 716. Criminal Law  1148

Court of Appeals would employ its independent judgment in determining whether trial court exceeded its
jurisdiction by ordering, in connection with competency hearing, that defendant submit to examination by
psychiatrist retained by prosecution and whether order violated defendant's right to counsel under Fifth and
Sixth Amendments to Federal Constitution, as those issues were entirely legal in nature. Baqleh v. Superior
Court (App. 1 Dist. 2002) 122 Cal.Rptr.2d 673, 100 Cal.App.4th 478, review denied. Criminal Law  1139

Capital defendant could not challenge on appeal the validity of conclusions by appointed experts as to
defendant's competency to stand trial, where defendant submitted the competency determination on the
psychiatric reports prepared by those experts. People v. Weaver (2001) 111 Cal.Rptr.2d 2, 26 Cal.4th 876, 29
P.3d 103, certiorari denied 122 S.Ct. 1920, 535 U.S. 1058, 152 L.Ed.2d 828. Criminal Law  1137(2)

On appeal, finding of competency to stand trial cannot be disturbed if there is any substantial and credible
evidence in record to support finding. People v. Hightower (App. 1 Dist. 1996) 49 Cal.Rptr.2d 40, 41
Cal.App.4th 1108, review denied. Criminal Law  1158.23

If this section fixing order of proof in proceeding to determine sanity of an accused applied in trial of defendant
who had entered a plea of not guilty by reason of insanity to murder charge, error, if any, in permitting the
prosecution to introduce testimony concerning offense instead of allowing defendant to open case and offer
evidence in support of his plea was not prejudicial where defendant made no objection to procedure, and court
gave him an opportunity to present fully his evidence in support of plea. People v. Greig (1939) 14 Cal.2d 548,
95 P.2d 936. Criminal Law  1166(12)

12.5. Harmless error

Trial court's error in failing to appoint regional director for developmentally disabled to examine capital murder
defendant suffering from epilepsy was harmless, since court's determination that defendant was competent to
stand trial was based on evidence from court-appointed psychiatrists who were familiar with defendant's
developmental disability, testified at length about his epilepsy, and considered that disability in evaluating his
competence. People v. Leonard (2007) 58 Cal.Rptr.3d 368, 40 Cal.4th 1370, 157 P.3d 973, rehearing denied,
certiorari denied 128 S.Ct. 539, 169 L.Ed.2d 378. Criminal Law  1166(12); Mental Health  434

13. Adjudication upon written submissions

Defense attorney is not precluded from waiving a jury trial on issue of defendant's competency, from forgoing
the right to present live witnesses on that issue, and from submitting the competency determination on the
psychiatric reports filed with the court. People v. Weaver (2001) 111 Cal.Rptr.2d 2, 26 Cal.4th 876, 29 P.3d
103, certiorari denied 122 S.Ct. 1920, 535 U.S. 1058, 152 L.Ed.2d 828. Criminal Law  625.35

14. Waiver

Competency proceedings are initiated by the trial court, not the defendant, and thus the defendant cannot refuse
to undergo a psychiatric examination and cannot waive the right to a trial on the issue of competency. People v.
Pokovich (2006) 48 Cal.Rptr.3d 158, 39 Cal.4th 1240, 141 P.3d 267. Criminal Law  625.35

15. New hearing

Once a defendant has been found competent to stand trial, a second competency hearing is required only if the
evidence discloses a substantial change of circumstances or new evidence is presented casting serious doubt on
the validity of the prior finding of the defendant's competence. People v. Leonard (2007) 58 Cal.Rptr.3d 368, 40
Cal.4th 1370, 157 P.3d 973, rehearing denied, certiorari denied 128 S.Ct. 539, 169 L.Ed.2d 378. Criminal Law

 625(3)

Expert testimony in penalty trial of capital murder case, stating that defendant's seizure disorder caused
significant brain damage, did not require new competency hearing for defendant who had been found competent



before guilt trial; these experts did not state that defendant was incompetent under statutory standard, and
experts who had testified at competency hearing were aware of defendant's seizure disorder and likelihood of
brain damage. People v. Leonard (2007) 58 Cal.Rptr.3d 368, 40 Cal.4th 1370, 157 P.3d 973, rehearing denied,
certiorari denied 128 S.Ct. 539, 169 L.Ed.2d 378. Criminal Law  625(3)

§ 1369.1. Administering antipsychotic medication in county jail; court ordered; reporting 

     •     Historical Notes     •     Research References

(a) As used in this chapter, for the sole purpose of administering antipsychotic medication pursuant to a court
order, "treatment facility" includes a county jail.  Upon the concurrence of the county board of supervisors, the
county mental health director, and the county sheriff, the jail may be designated to provide medically approved
medication to defendants found to be mentally incompetent and unable to provide informed consent due to a
mental disorder, pursuant to this chapter.  In the case of Madera, Napa, and Santa Clara Counties, the
concurrence shall be with the board of supervisors, the county mental health director, and the county sheriff or
the chief of corrections.  The provisions of Sections 1370 and 1370.01 shall apply to antipsychotic medications
provided in a county jail, provided, however, that the maximum period of time a defendant may be treated in a
treatment facility pursuant to this section shall not exceed six months.

(b) The State Department of Mental Health shall report to the Legislature on or before January 1, 2009, on all of
the following:

(1) The number of defendants in the state who are incompetent to stand trial.

(2) The resources available at state hospitals and local mental health facilities, other than jails, for returning
these defendants to competence.

(3) Additional resources that are necessary to reasonably treat, in a reasonable period of time, at the state and
local levels, excluding jails, defendants who are incompetent to stand trial.

(4) What, if any, statewide standards and organizations exist concerning local treatment facilities that could
treat defendants who are incompetent to stand trial.

(5) Address the concerns regarding defendants who are incompetent to stand trial who are currently being held
in jail awaiting treatment.

(c) This section does not abrogate or limit any provision of law enacted to ensure the due process rights set
forth in Sell v. United States (2003) 539 U.S. 166.

(d) This section shall remain in effect only until January 1, 2015, and as of that date is repealed, unless a later
enacted statute, that is enacted before January 1, 2015, deletes or extends that date.

CREDIT(S)
(Added by Stats.2007, c. 556 (S.B.568), § 3.  Amended by Stats.2008, c. 179 (S.B.1498), § 181; Stats.2009, c.
140 (A.B.1164), § 148; Stats.2009, c. 35 (S.B.174), § 12.)

Repeal

For repeal of this section, see its terms.

Historical Notes

Historical And Statutory Notes

2007 Legislation



Section 1 of Stats.2007, c. 556 (S.B.568), provides:
"SECTION 1. It is the intent of the Legislature to assure timely and humane access to court-approved

psychiatric medications while individuals are in jail and awaiting transfer to a state psychiatric
hospital for restoration of competency."

2008 Legislation
Stats.2008, c. 179 (S.B.1498), made nonsubstantive changes to maintain the code.
Subordination of legislation by Stats.2008, c. 179 (S.B.1498), to other 2008 legislation, see Historical

and Statutory Notes under Business and Professions Code § 108.
2009 Legislation
Stats.2009, c. 35 (S.B.174), in subd.(d), substituted "January 1, 2015" for "January 1, 2010" in two

places.
Subordination of legislation by Stats.2009, c. 35 (S.B.174), to other 2009 legislation, see Historical and

Statutory Notes under Business and Professions Code § 21606.5.
For cost reimbursement provisions relating to Stats.2009, c. 35 (S.B.174), see Historical and Statutory

Notes under Business and Professions Code § 21606.5.
Subordination of legislation by Stats.2009, c. 140 (A.B.1164), to other 2009 legislation, see Historical

and Statutory Notes under Business and Professions Code § 315.

Research References

Law Review And Journal Commentaries

Restarting criminal proceedings after restoration of defendant's competence.  James Fife, 27 T.
Jefferson L. Rev. 93 (2004).

§ 1370. Resolution of question of mental competence; procedure after commitment to hospital or other
facility; dismissal; conservatorship 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a)(1)(A) If the defendant is found mentally competent, the criminal process shall resume, the trial on the
offense charged shall proceed, and judgment may be pronounced.

(B) If the defendant is found mentally incompetent, the trial or judgment shall be suspended until the person
becomes mentally competent.

(i) In the meantime, the court shall order that the mentally incompetent defendant be delivered by the sheriff to
a state hospital for the care and treatment of the mentally disordered, or to any other available public or private
treatment facility approved by the community program director that will promote the defendant's speedy
restoration to mental competence, or placed on outpatient status as specified in Section 1600.

(ii) However, if the action against the defendant who has been found mentally incompetent is on a complaint
charging a felony offense specified in Section 290, the prosecutor shall determine whether the defendant
previously has been found mentally incompetent to stand trial pursuant to this chapter on a charge of a Section
290 offense, or whether the defendant is currently the subject of a pending Section 1368 proceeding arising out
of a charge of a Section 290 offense.  If either determination is made, the prosecutor shall so notify the court
and defendant in writing.  After this notification, and opportunity for hearing, the court shall order that the
defendant be delivered by the sheriff to a state hospital or other secure treatment facility for the care and
treatment of the mentally disordered unless the court makes specific findings on the record that an alternative
placement would provide more appropriate treatment for the defendant and would not pose a danger to the
health and safety of others.

(iii) If the action against the defendant who has been found mentally incompetent is on a complaint charging a



felony offense specified in Section 290 and the defendant has been denied bail pursuant to subdivision (b) of
Section 12 of Article I of the California Constitution because the court has found, based upon clear and
convincing evidence, a substantial likelihood that the person's release would result in great bodily harm to
others, the court shall order that the defendant be delivered by the sheriff to a state hospital for the care and
treatment of the mentally disordered unless the court makes specific findings on the record that an alternative
placement would provide more appropriate treatment for the defendant and would not pose a danger to the
health and safety of others.

(iv) The clerk of the court shall notify the Department of Justice in writing of any finding of mental
incompetence with respect to a defendant who is subject to clause (ii) or (iii) for inclusion in his or her state
summary criminal history information.

(C) Upon the filing of a certificate of restoration to competence, the court shall order that the defendant be
returned to court in accordance with Section 1372.  The court shall transmit a copy of its order to the
community program director or a designee.

(D) A defendant charged with a violent felony may not be delivered to a state hospital or treatment facility
pursuant to this subdivision unless the state hospital or treatment facility has a secured perimeter or a locked
and controlled treatment facility, and the judge determines that the public safety will be protected.

(E) For purposes of this paragraph, "violent felony" means an offense specified in subdivision (c) of Section
667.5.

(F) A defendant charged with a violent felony may be placed on outpatient status, as specified in Section 1600,
only if the court finds that the placement will not pose a danger to the health or safety of others.  If the court
places a defendant charged with a violent felony on outpatient status, as specified in Section 1600, the court
must serve copies of the placement order on defense counsel, the sheriff in the county where the defendant will
be placed and the district attorney for the county in which the violent felony charges are pending against the
defendant.

(2) Prior to making the order directing that the defendant be confined in a state hospital or other treatment
facility or placed on outpatient status, the court shall proceed as follows:

(A) The court shall order the community program director or a designee to evaluate the defendant and to submit
to the court within 15 judicial days of the order a written recommendation as to whether the defendant should
be required to undergo outpatient treatment, or committed to a state hospital or to any other treatment facility.
No person shall be admitted to a state hospital or other treatment facility or placed on outpatient status under
this section without having been evaluated by the community program director or a designee.

(B) The court shall hear and determine whether the defendant, with advice of his or her counsel, consents to the
administration of antipsychotic medication, and shall proceed as follows:

(i) If the defendant, with advice of his or her counsel, consents, the court order of commitment shall include
confirmation that antipsychotic medication may be given to the defendant as prescribed by a treating
psychiatrist pursuant to the defendant's consent.  The commitment order shall also indicate that, if the defendant
withdraws consent for antipsychotic medication, after the treating psychiatrist complies with the provisions of
subparagraph (C), the defendant shall be returned to court for a hearing in accordance with this subdivision
regarding whether antipsychotic medication shall be administered involuntarily.

(ii) If the defendant does not consent to the administration of medication, the court shall hear and determine
whether any of the following is true:

(I) The defendant lacks capacity to make decisions regarding antipsychotic medication, the defendant's mental
disorder requires medical treatment with antipsychotic medication, and, if the defendant's mental disorder is not
treated with antipsychotic medication, it is probable that serious harm to the physical or mental health of the
patient will result.  Probability of serious harm to the physical or mental health of the defendant requires



evidence that the defendant is presently suffering adverse effects to his or her physical or mental health, or the
defendant has previously suffered these effects as a result of a mental disorder and his or her condition is
substantially deteriorating.  The fact that a defendant has a diagnosis of a mental disorder does not alone
establish probability of serious harm to the physical or mental health of the defendant.

(II) The defendant is a danger to others, in that the defendant has inflicted, attempted to inflict, or made a
serious threat of inflicting substantial physical harm on another while in custody, or the defendant had inflicted,
attempted to inflict, or made a serious threat of inflicting substantial physical harm on another that resulted in
his or her being taken into custody, and the defendant presents, as a result of mental disorder or mental defect, a
demonstrated danger of inflicting substantial physical harm on others.  Demonstrated danger may be based on
an assessment of the defendant's present mental condition, including a consideration of past behavior of the
defendant within six years prior to the time the defendant last attempted to inflict, inflicted, or threatened to
inflict substantial physical harm on another, and other relevant evidence.

(III) The people have charged the defendant with a serious crime against the person or property; involuntary
administration of antipsychotic medication is substantially likely to render the defendant competent to stand
trial; the medication is unlikely to have side effects that interfere with the defendant's ability to understand the
nature of the criminal proceedings or to assist counsel in the conduct of a defense in a reasonable manner; less
intrusive treatments are unlikely to have substantially the same results; and antipsychotic medication is in the
patient's best medical interest in light of his or her medical condition.

(iii) If the court finds any of the conditions described in clause (ii) to be true, the court shall issue an order
authorizing the treatment facility to involuntarily administer antipsychotic medication to the defendant when
and as prescribed by the defendant's treating psychiatrist.  The court shall not order involuntary administration
of psychotropic medication under subclause (III) of clause (ii) unless the court has first found that the defendant
does not meet the criteria for involuntary administration of psychotropic medication under subclause (I) of
clause (ii) and does not meet the criteria under subclause (II) of clause (ii).

(iv) In all cases, the treating hospital, facility or program may administer medically appropriate antipsychotic
medication prescribed by a psychiatrist in an emergency as described in subdivision (m) of Section 5008 of the
Welfare and Institutions Code.

(v) Any report made pursuant to paragraph (1) of subdivision (b) shall include a description of any
antipsychotic medication administered to the defendant and its effects and side effects, including effects on the
defendant's appearance or behavior that would affect the defendant's ability to understand the nature of the
criminal proceedings or to assist counsel in the conduct of a defense in a reasonable manner.  During the time
the defendant is confined in a state hospital or other treatment facility or placed on outpatient status, either the
defendant or the people may request that the court review any order made pursuant to this subdivision.  The
defendant, to the same extent enjoyed by other patients in the state hospital or other treatment facility, shall
have the right to contact the Patients' Rights Advocate regarding his or her rights under this section.

(C) If the defendant consented to antipsychotic medication as described in clause (i) of subparagraph (B), but
subsequently withdraws his or her consent, or, if involuntary antipsychotic medication was not ordered pursuant
to clause (ii) of subparagraph (B), and the treating psychiatrist determines that antipsychotic medication has
become medically necessary and appropriate, the treating psychiatrist shall make efforts to obtain informed
consent from the defendant for antipsychotic medication.  If informed consent is not obtained from the
defendant, and the treating psychiatrist is of the opinion that the defendant lacks capacity to make decisions
regarding antipsychotic medication as specified in subclause (I) of clause (ii) of subparagraph (B), or that the
defendant is a danger to others as specified in subclause (II) of clause (ii) of subparagraph (B), the committing
court shall be notified of this, including an assessment of the current mental status of the defendant and the
opinion of the treating psychiatrist that involuntary antipsychotic medication has become medically necessary
and appropriate.  The court shall provide notice to the prosecuting attorney and to the attorney representing the
defendant and shall set a hearing to determine whether involuntary antipsychotic medication should be ordered



in the manner described in subparagraph (B).

(3) When the court orders that the defendant be confined in a state hospital or other public or private treatment
facility, the court shall provide copies of the following documents which shall be taken with the defendant to
the state hospital or other treatment facility where the defendant is to be confined:

(A) The commitment order, including a specification of the charges.

(B) A computation or statement setting forth the maximum term of commitment in accordance with subdivision
(c).

(C) A computation or statement setting forth the amount of credit for time served, if any, to be deducted from
the maximum term of commitment.

(D) State summary criminal history information.

(E) Any arrest reports prepared by the police department or other law enforcement agency.

(F) Any court-ordered psychiatric examination or evaluation reports.

(G) The community program director's placement recommendation report.

(H) Records of any finding of mental incompetence pursuant to this chapter arising out of a complaint charging
a felony offense specified in Section 290 or any pending Section 1368 proceeding arising out of a charge of a
Section 290 offense.

(4) When the defendant is committed to a treatment facility pursuant to clause (i) of subparagraph (B) of
paragraph (1) or the court makes the findings specified in clause (ii) or (iii) of subparagraph (B) of paragraph
(1) to assign the defendant to a treatment facility other than a state hospital or other secure treatment facility,
the court shall order that notice be given to the appropriate law enforcement agency or agencies having local
jurisdiction at the site of the placement facility of any finding of mental incompetence pursuant to this chapter
arising out of a charge of a Section 290 offense.

(5) When directing that the defendant be confined in a state hospital pursuant to this subdivision, the court shall
select the hospital in accordance with the policies established by the State Department of Mental Health.

(6)(A) If the defendant is committed or transferred to a state hospital pursuant to this section, the court may,
upon receiving the written recommendation of the medical director of the state hospital and the community
program director that the defendant be transferred to a public or private treatment facility approved by the
community program director, order the defendant transferred to that facility.  If the defendant is committed or
transferred to a public or private treatment facility approved by the community program director, the court may,
upon receiving the written recommendation of the community program director, transfer the defendant to a state
hospital or to another public or private treatment facility approved by the community program director.  In the
event of dismissal of the criminal charges before the defendant recovers competence, the person shall be subject
to the applicable provisions of the Lanterman-Petris-Short Act (Part 1 (commencing with Section 5000) of
Division 5 of the Welfare and Institutions Code). Where either the defendant or the prosecutor chooses to
contest either kind of order of transfer, a petition may be filed in the court for a hearing, which shall be held if
the court determines that sufficient grounds exist.  At the hearing, the prosecuting attorney or the defendant may
present evidence bearing on the order of transfer.  The court shall use the same standards as are used in
conducting probation revocation hearings pursuant to Section 1203.2.

Prior to making an order for transfer under this section, the court shall notify the defendant, the attorney of
record for the defendant, the prosecuting attorney, and the community program director or a designee.

(B) If the defendant is initially committed to a state hospital or secure treatment facility pursuant to clause (ii)
or (iii) of subparagraph (B) of paragraph (1) and is subsequently transferred to any other facility, copies of the
documents specified in paragraph (3) shall be taken with the defendant to each subsequent facility to which the



defendant is transferred.  The transferring facility shall also notify the appropriate law enforcement agency or
agencies having local jurisdiction at the site of the new facility that the defendant is a person subject to clause
(ii) or (iii) of subparagraph (B) of paragraph (1).

(b)(1) Within 90 days of a commitment made pursuant to subdivision (a), the medical director of the state
hospital or other treatment facility to which the defendant is confined shall make a written report to the court
and the community program director for the county or region of commitment, or a designee, concerning the
defendant's progress toward recovery of mental competence.  Where the defendant is on outpatient status, the
outpatient treatment staff shall make a written report to the community program director concerning the
defendant's progress toward recovery of mental competence.  Within 90 days of placement on outpatient status,
the community program director shall report to the court on this matter.  If the defendant has not recovered
mental competence, but the report discloses a substantial likelihood that the defendant will regain mental
competence in the foreseeable future, the defendant shall remain in the state hospital or other treatment facility
or on outpatient status.  Thereafter, at six-month intervals or until the defendant becomes mentally competent,
where the defendant is confined in a treatment facility, the medical director of the hospital or person in charge
of the facility shall report in writing to the court and the community program director or a designee regarding
the defendant's progress toward recovery of mental competence.  Where the defendant is on outpatient status,
after the initial 90-day report, the outpatient treatment staff shall report to the community program director on
the defendant's progress toward recovery, and the community program director shall report to the court on this
matter at six-month intervals.  A copy of these reports shall be provided to the prosecutor and defense counsel
by the court.  If the report indicates that there is no substantial likelihood that the defendant will regain mental
competence in the foreseeable future, the committing court shall order the defendant to be returned to the court
for proceedings pursuant to paragraph (2) of subdivision (c).  The court shall transmit a copy of its order to the
community program director or a designee.

(2) Any defendant who has been committed or has been on outpatient status for 18 months and is still
hospitalized or on outpatient status shall be returned to the committing court where a hearing shall be held
pursuant to the procedures set forth in Section 1369.  The court shall transmit a copy of its order to the
community program director or a designee.

(3) If it is determined by the court that no treatment for the defendant's mental impairment is being conducted,
the defendant shall be returned to the committing court.  The court shall transmit a copy of its order to the
community program director or a designee.

(4) At each review by the court specified in this subdivision, the court shall determine if the security level of
housing and treatment is appropriate and may make an order in accordance with its determination.

(c)(1) At the end of three years from the date of commitment or a period of commitment equal to the maximum
term of imprisonment provided by law for the most serious offense charged in the information, indictment, or
misdemeanor complaint, whichever is shorter, a defendant who has not recovered mental competence shall be
returned to the committing court.  The court shall notify the community program director or a designee of the
return and of any resulting court orders.

(2) Whenever any defendant is returned to the court pursuant to paragraph (1) or (2) of subdivision (b) or
paragraph (1) of this subdivision and it appears to the court that the defendant is gravely disabled, as defined in
subparagraph (B) of paragraph (1) of subdivision (h) of Section 5008 of the Welfare and Institutions Code, the
court shall order the conservatorship investigator of the county of commitment of the defendant to initiate
conservatorship proceedings for the defendant pursuant to Chapter 3 (commencing with Section 5350) of Part 1
of Division 5 of the Welfare and Institutions Code.  Any hearings required in the conservatorship proceedings
shall be held in the superior court in the county that ordered the commitment.  The court shall transmit a copy of
the order directing initiation of conservatorship proceedings to the community program director or a designee,
the sheriff and the district attorney of the county in which criminal charges are pending, and the defendant's
counsel of record.  The court shall notify the community program director or a designee, the sheriff and district
attorney of the county in which criminal charges are pending, and the defendant's counsel of record of the



outcome of the conservatorship proceedings.

(3) If a change in placement is proposed for a defendant who is committed pursuant to subparagraph (B) of
paragraph (1) of subdivision (h) of Section 5008 of the Welfare and Institutions Code, the court shall provide
notice and an opportunity to be heard with respect to the proposed placement of the defendant to the sheriff and
the district attorney of the county in which criminal charges are pending.

(4) Where the defendant is confined in a treatment facility, a copy of any report to the committing court
regarding the defendant's progress toward recovery of mental competence shall be provided by the committing
court to the prosecutor and to the defense counsel.

(d) The criminal action remains subject to dismissal pursuant to Section 1385.  If the criminal action is
dismissed, the court shall transmit a copy of the order of dismissal to the community program director or a
designee.

(e) If the criminal charge against the defendant is dismissed, the defendant shall be released from any
commitment ordered under this section, but without prejudice to the initiation of any proceedings that may be
appropriate under the Lanterman-Petris-Short Act, Part 1 (commencing with Section 5000) of Division 5 of the
Welfare and Institutions Code.

(f) As used in this chapter, "community program director" means the person, agency, or entity designated by the
State Department of Mental Health pursuant to Section 1605 of this code and Section 4360 of the Welfare and
Institutions Code.

(g) For the purpose of this section, "secure treatment facility" shall not include, except for state mental
hospitals, state developmental centers, and correctional treatment facilities, any facility licensed pursuant to
Chapter 2 (commencing with Section 1250) of, Chapter 3 (commencing with Section 1500) of, or Chapter 3.2
(commencing with Section 1569) of, Division 2 of the Health and Safety Code, or any community board and
care facility.
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1, 1969; Stats.1974, c. 1511, p. 3318, § 6, eff. Sept. 27, 1974; Stats.1975, c. 1274, p. 3393, § 4; Stats.1977, c.
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Historical Notes

Historical And Statutory Notes

2002 Legislation
Stats.2002, c. 664 (A.B.3034), made nonsubstantive changes to maintain the code.
Subordination of legislation by Stats.2002, c. 664 (A.B.3034), to other 2002 legislation, see Historical

and Statutory Notes under Business and Professions Code § 805.2.
2004 Legislation
Stats.2004, c. 486 (S.B.1794), in subd.(a)(2), added "proceed as follows:" at the end of the sentence; and

inserted subparagraphs (a)(2)(A), (a)(2)(B), and (a)(2)(C).
2006 Legislation
Stats.2006, c. 799 (A.B.2858), in subd.(a)(1)(F), added the second sentence; rewrote subd.(c)(2);

inserted new subd.(c)(3); and redesignated former subd.(c)(3) as subd.(c)(4).  Prior to amendment,
subd.(c)(2) had read:



"Whenever any defendant is returned to the court pursuant to paragraph (1) or (2) of subdivision (b) or
paragraph (1) of this subdivision and it appears to the court that the defendant is gravely disabled, as
defined in subparagraph (B) of paragraph (1) of subdivision (h) of Section 5008 of the Welfare and
Institutions Code, the court shall order the conservatorship investigator of the county of commitment
of the defendant to initiate conservatorship proceedings for the defendant pursuant to Chapter 3
(commencing with Section 5350) of Part 1 of Division 5 of the Welfare and Institutions Code.  Any
hearings required in the conservatorship proceedings shall be held in the superior court in the county
that ordered the commitment.  The court shall transmit a copy of the order directing initiation of
conservatorship proceedings to the community program director or a designee and shall notify the
community program director or a designee of the outcome of the proceedings."

2000 Main Volume
As enacted in 1872, the section read:
"If the jury find the defendant sane, the trial of the indictment must proceed, or judgment may be

pronounced, as the case may be.  If the jury find the defendant insane, the trial or judgment must be
suspended until be becomes sane, and the Court, if it deems his discharge dangerous to the public
peace or safety, may order that he be in the meantime committed by the Sheriff to the State Lunatic
Asylum, and that upon his becoming sane he be redelivered to the Sheriff."

The amendment of 1873-74, in the second sentence, after providing for suspension of trial or judgment,
stated that "the Court must" order that he be in the mentime committed by the Sheriff to the "State
Insane Asylum", etc.

The 1880 amendment, in the first sentence, provided that the "trial", instead of the "trial of the
indictment", must proceed.

The 1901 revision act, Stats.1901, c. 158, p. 497, § 290, amending a § 1370, held unconstitutional in
Lewis v. Dunne (1901) 66 P. 478, 134 Cal. 291, 55 L.R.A. 833, 86 Am.St.Rep. 257, was repealed by
Stats.1955, c. 48, p. 491, § 1.

The 1905 amendment, in the second sentence, provided for an order that he be in the meantime
committed by the sheriff to "a state hospital for the care and treatment of the insane", etc.

The 1959 amendment added the sentence relating to dismissal of criminal charges in subd.(a)(3).
The 1968 amendment substituted, in what is now the third sentence of subd.(a)(3), "the person shall be

subject to the applicable provisions of the Lanterman-Petris-Short Act (Part 1 commencing with
Section 5000) of Division 5 of the Welfare and Institutions Code)" for "the commitment shall remain
in effect with the same force and effect as a commitment of the defendant as a mentally ill person
under the provisions of the Welfare and Institutions Code".

Section 144 of Stats.1968, c. 1374, p. 2694, provided:
"This act shall become operative at the same time as Sections 1 to 42, inclusive, of Chapter 1667 of the

Statutes of 1967 become operative [July 1, 1969]."
The 1974 amendment rewrote the section, which previously read:
"If the jury finds the defendant sane, the trial must proceed, or judgment be pronounced, as the case may

be.  If the jury finds the defendant insane, the trial or judgment must be suspended until he becomes
sane, and the court must order that he be in the meantime committed by the sheriff to a state hospital
for the care and treatment of the insane, and that upon his becoming sane he be redelivered to the
sheriff.  In event of dismissal of the criminal charges before the defendant becomes sane the person
shall be subject to the applicable provisions of the Lanterman-Petris-Short Act (Part 1 commencing
with Section 5000) of Division 5 of the Welfare and Institutions Code)."

The 1975 amendment rewrote the section, which previously read:
"(a) If the defendant is found mentally competent, the criminal process shall resume, the trial on the

offense charged shall proceed, and judgment may be pronounced.  If the defendant is found mentally
incompetent, the trial or judgment shall be suspended until he becomes mentally competent, and the
court shall order that (1) in the meantime, the defendant be delivered by the sheriff to a state hospital
for the care and treatment of the mentally disordered or to any other available public or private
hospital, sanitarium, or facility as will promote the defendant's speedy restoration of mental
competence and (2) upon his becoming competent, he be redelivered to the sheriff to be returned to



court where the criminal process shall resume.
"(b)(1) Within 90 days of a commitment made pursuant to subdivision (a), the superintendent of the

state hospital or other facility to which the defendant is committed shall make a written report to the
court concerning the defendant's progress toward recovery of his mental competence.  If the
defendant has not recovered his mental competence, but the report discloses a substantial likelihood
the defendant will regain his mental competence in the foreseeable future, he shall remain in the
state hospital or other facility.  Thereafter, at six-month intervals or until the defendant becomes
mentally competent, the superintendent of the hospital or person in charge of the facility shall report
to the court regarding the defendant's progress toward recovery of his mental competence.  If the
report indicates that there is no substantial likelihood that the defendant will regain his mental
competence in the foreseeable future, the committing court shall order him to be returned to the
court for proceedings pursuant to paragraph (2) of subdivision (c).

"(2) If, after the defendant has been committed for 18 months, he is still hospitalized pursuant to this
section, he shall be returned to the committing court where a hearing shall be held pursuant to the
procedures set forth in Section 1369.

"(3) If it is determined by the court that no treatment for the defendant's mental impairment is being
conducted, the defendant shall be returned to the committing court.

"(4) The superintendent or person in charge of the facility shall deliver the reports made pursuant to
paragraph (1) to the committing court, which shall provide a copy thereof to the defendant, his
attorney of record, and any other interested person specified by the defendant.

"(c)(1) If, at the end of three years from the date of commitment or a period of commitment equal to the
maximum term of imprisonment provided by law for the most serious offense charged in the
information, indictment, or misdemeanor complaint, whichever is shorter, the defendant has not
recovered his mental competence, he shall be returned to the committing court.

"(2) Whenever any defendant is returned to the court pursuant to paragraph (2) of subdivision (b) or
paragraph (1) of subdivision (c) and it appears to the court that the defendant is gravely disabled as
defined in paragraph (2) of subdivision (h) of Section 5008 of the Welfare and Institutions Code, the
court shall order the conservatorship investigator of the county of commitment of the defendant to
initiate conservatorship proceedings for such defendant pursuant to Chapter 3 (commencing with
Section 5350) of Part 1 of Division 5 of the Welfare and Institutions Code.  Any hearings required in
the conservatorship proceedings shall be held in the superior court in the county which ordered the
commitment.

"(d) The criminal action remains subject to dismissal pursuant to Section 1385.
"(e) If the criminal charge against the defendant is dismissed, the defendant shall be released from any

commitment ordered under this section, but without prejudice to the initiation of any proceedings
under the Lanterman-Petris-Short Act, Part 1 (commencing with Section 5000) of Division 5 of the
Welfare and Institutions Code, which may be appropriate."

The 1977 amendments added the sentence of subd.(a)(2), which requires evaluation prior to admission.
The 1980 amendment inserted numbered paragraph designations in subd.(a); in subd.(a)(1) rewrote the

second sentence which had read:
"If the defendant is found mentally incompetent, the trial or judgment shall be suspended until he

becomes mentally competent, and the court shall order that (1) in the meantime, the defendant be
delivered by the sheriff to a state hospital for the care and treatment of the mentally disordered or to
any other available public or private mental health treatment facility approved by the county mental
health director as will promote the defendant's speedy restoration of mental competence, or be
ordered to undergo outpatient treatment as specified in Section 1370.3 and (2) upon his becoming
competent, he be redelivered to the sheriff to be returned to court where the criminal process shall
resume;" and in the third sentence substituted "a designee" for "his designee" and added "and to the
Director of Mental Health" and deleted the former second paragraph which had read:

"If the defendant has been charged with murder, mayhem, a violation of Section 207 or 209 in which the
victim suffers intentionally inflicted great bodily injury, robbery in the first degree or in which the
victim suffers great bodily injury, a violation of Section 447a involving a trailer coach, as defined in



Section 635 of the Vehicle Code, or any dwelling house, a violation of subdivision (2) and (3) of
Section 261, a violation of Section 459 in the first degree, assault with intent to commit murder, a
violation of Section 220 in which the victim suffers great bodily injury, a violation of Section
12303.1, 12303.3, 12308, 12309, or 12310, or if the defendant has been charged with a felony
involving death, great bodily injury, or an act which poses a serious threat of bodily harm to another
person, the court shall direct that the defendant be confined in a state hospital or other public or
private mental health facility approved by the county mental health director for a minimum of 90
days before such defendant may be released on outpatient treatment pursuant to Section 1374.  Prior
to release on outpatient treatment, such defendant shall be returned to court for a hearing to
determine whether the defendant is entitled to be admitted to bail or released upon his own
recognizance."; in subd.(a)(2) following "order" inserted "director that the defendant be confined in
a state hospital or other treatment facility or placed on outpatient status," substituted "a designee" for
"his designee," substituted "a" for "his" preceding written recommendation," and substituted
"treatment" for "mental health" preceding "facility," and in the second sentence inserted "treatment"
preceding "facility," substituted "placed on outpatient status" for "accepted for outpatient treatment"
and substituted "a" for "his or her" preceding "designee;" in subd.(a)(3) in the first and second
sentences substituted "treatment" for "mental health" preceding "facility," in the first sentence
substituted "medical director" for "superintendent," rewrote the fourth sentence which had read:
"The defendant or prosecuting attorney, if he chooses to contest either kind or order of transfer, may
petition the court for a hearing, which shall be held if the court determines that sufficient grounds
exist;" in subd.(b)(1), first sentence, substituted "medical director" for "superintendent," inserted
"treatment" preceding "facility", substituted "confined" for "committed or from which the defendant
is placed on outpatient treatment," inserted "of the county of commitment," substituted "a" for "his"
preceding "designee," and deleted "his" preceding "mental competence;" added the second and third
sentences; in the fourth sentence in two places deleted "his" preceding "mental competence,"
substituted "the defendant" for "he," inserted "treatment" preceding "facility," and substituted
"status" for "treatment;" in the fifth sentence inserted "where the defendant is confined in a treatment
facility," substituted "medical director" for "superintendent," inserted "in writing" following
"report," substituted "a" for "his" preceding "designee" and deleted "his" preceding "mental
competence;" added the sixth and seventh sentences; in the eighth sentence deleted "his" preceding
"mental competence" and substituted "the defendant" for "him;" in the ninth sentence deleted "his"
preceding "designee" and added "and the Director of Mental Health;" in subd.(b)(2) rewrote the first
sentence which had read: "(2) If, after the defendant has been committed or has undergone outpatient
treatment for 18 months, he is still hospitalized or on outpatient treatment pursuant to this section, he
shall be returned to the committing court where a hearing shall be held pursuant to the procedures
set forth in Section 1369;" and in the second sentence substituted "a" for "his" preceding "designee"
and added "and the Director of Mental Health;" in subd.(b)(3) added the second sentence; deleted
subd.(b)(4) which had read:

"(4) The superintendent or person in charge of the facility shall deliver the reports made pursuant to
paragraph (1) to the committing court and to the county mental health director or his designee,
which shall provide a copy thereof to the defendant, his attorney of record, and any other interested
person specified by the defendant;" in subd.(c)(1), first sentence, deleted "his" preceding "mental
health" and substituted "the defendant" for "he" and in the second sentence substituted "a" for "his"
preceding "designee;" in subd.(c)(2), first sentence, inserted "(1) or" "of this section;" in the third
sentence substituted "a" for "his" preceding "designee" and added provision for notice of the
outcome; in subd.(d) added the second sentence; and in subd.(e) transferred the phrase "which may
be appropriate" from the end of the subdivision to follow "proceedings."

The 1985 amendment substituted throughout the section references to "community program director" for
"county mental health director", deleted at the end of subds.(a)(1), (b)(1), (b)(2), (d) and following
the word "designee" in subds.(c)(1) and (c)(2) "and to the Director of Mental Health", and added
subd.(f).

The 1987 amendment inserted subd.(a)(3), relating to selection of a hospital when directing



confinement.
The 1989 amendment inserted subd.(a)(3) relating to documents to be provided when the defendant is

confined in a state hospital or private treatment facility; and made grammatical changes.
For reimbursement of costs of providing documents, see Historical Note under § 1026.
The 1995 amendment added paragraph (c)(3), requiring copies of the defendant's progress report be

provided to the prosecutor and defense; in subd.(f), substituted "Section 4360" for "Section 5709.8";
and made nonsubstantive changes throughout the section.

The 1996 amendment rewrote subd.(a)(1); in subd.(a)(3) following "When the court" deleted "after
considering the placement recommendation of the community program director that is required in
paragraph (2)"; in subd.(a)(3), added item (H) relating to complaints specified in §§ 290 or 1368;
inserted subd.(a)(4) relating to assignment to a treatment facility other than a state hospital or other
secure treatment facility; renumbered the remaining paragraphs in subd.(a) accordingly; in
subd.(a)(6) added item (B) relating to defendants initially committed to one facility and subsequently
transferred to another facility; added subd.(b)(4) relating to a determination if the security level of
housing and treatment is appropriate; added subd.(g) describing "secure treatment facility"; and
made other, nonsubstantive changes throughout.

Prior to amendment, subd.(a)(1) had read:
"If the defendant is found mentally competent, the criminal process shall resume, the trial on the offense

charged shall proceed, and judgment may be pronounced.  If the defendant is found mentally
incompetent, the trial or judgment shall be suspended until the person becomes mentally competent,
and the court shall order that (i) in the meantime, the defendant be delivered by the sheriff to a state
hospital for the care and treatment of the mentally disordered or to any other available public or
private treatment facility approved by the community program director that will promote the
defendant's speedy restoration to mental competence, or placed on outpatient status as specified in
Section 1600, and (ii) upon the filing of a certificate of restoration to competence, the defendant be
returned to court in accordance with Section 1372.  The court shall transmit a copy of its order to the
community program director or a designee."

Section 14 of Stats.1996, c. 1076, provides:
"This act shall become operative only if Assembly Bill 3130 of the 1995-96 Regular Session

[Stats.1996, c. 462, eff. Sept. 13, 1996] is enacted and becomes operative on or before January 1,
1997."

Under the provisions of § 10 of Stats.1996, c. 1076, the 1996 amendments of this section by c. 1026 and
c. 1076 were given effect and incorporated in the form set forth in § 1.5 of c. 1076.  An amendment
of this section by § 1 of Stats.1996, c. 1076, failed to become operative under the provisions of § 10
of that Act.

An amendment of this section by § 1.5 of Stats.1996, c. 1026, failed to become operative under the
provisions of § 6 of that Act.

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

Derivation: Stats.1851, c. 29, p. 278, §§ 588, 589.
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Automation of criminal histories of mentally disordered offenders, see Penal Code § 1619.
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1. Validity

Statute mandating 180 days of confinement for a defendant found incompetent to stand trial on charges of child
molestation did not violate constitutional due process as applied to 79-year-old molestation defendant who
probably never would be restored to competence, in light of other statutory provision requiring progress review
after 90 days. People v. Superior Court (App. 3 Dist. 2005) 24 Cal.Rptr.3d 66, 125 Cal.App.4th 1558, review
denied. Constitutional Law  4344; Mental Health  433(2)

That this section assertedly failed to provide opportunity for a defendant, who has been committed to state
hospital after being found to lack sufficient mental competence to stand trial, to initiate proceedings for his
release on ground that he has recovered his competence did not render this section invalid, in that ample
opportunity exists to obtain release on such ground either through initiation of habeas corpus proceedings or by
contesting status report of hospital authorities. In re Davis (1973) 106 Cal.Rptr. 178, 8 Cal.3d 798, 505 P.2d
1018, certiorari denied 94 S.Ct. 87, 414 U.S. 870, 38 L.Ed.2d 88. Mental Health  433(1)

2. In general

This section providing that if defendant is found mentally incompetent, trial or judgment shall be suspended
until he becomes mentally competent, did not bar trial court from entertaining and acting on defense counsel's
request for other for appointment of confidential psychiatrist so that counsel could determine type of plea to
make if defendant, who was presently incompetent to stand trial and who was presently committed to state
hospital, was returned for trial. Echavarria v. Superior Court of Los Angeles County (App. 2 Dist. 1979) 156
Cal.Rptr. 527, 94 Cal.App.3d 467. Mental Health  434

Provisions of this chapter entitled "inquiry into insanity of defendant before trial or after conviction" are
entirely distinct from proceedings on plea of not guilty by reason of insanity, and provide procedure to be
followed in case doubt arises as to sanity of defendant during pendency of criminal action against him. People
v. Field (App. 2 Dist. 1951) 108 Cal.App.2d 496, 238 P.2d 1052. Criminal Law  625.10(3)



In absence of request to submit question of the then mental status of defendant to jury in trial after defendant's
release from insane hospital, any irregularities in procedure leading up to bringing of defendant from hospital
before court were immaterial and of no consequence. People v. Rice (App. 2 Dist. 1927) 83 Cal.App. 55, 256 P.
450.

Where defendant was taken to insane hospital pending trial, order of court is unnecessary, after he has been
declared sane by hospital medical superintendent, to bring defendant back for trial, in view of §§ 1367 to 1370,
1372. People v. Rice (App. 2 Dist. 1927) 83 Cal.App. 55, 256 P. 450.

2.5. Construction with other laws

Mental competency statute contemplates that some criminal defendants charged with felonies will be released if
they are not restored to competency within the allowable time period; Lanterman-Petris-Short Act (LPS Act)
conservatorship is not a catch-all for all incompetent defendants. People v. Karriker (App. 1 Dist. 2007) 57
Cal.Rptr.3d 412, 149 Cal.App.4th 763, as modified. Mental Health  105; Mental Health  437

County public conservator did not abuse her discretion in refusing to file a conservatorship petition under
Lanterman-Petris-Short Act (LPS Act) for criminal defendant, charged with making criminal threat and battery,
in light of conservatorship investigation report and special statutory treatment of dementia patients indicating
LPS conservatorship was not appropriate. People v. Karriker (App. 1 Dist. 2007) 57 Cal.Rptr.3d 412, 149
Cal.App.4th 763, as modified. Mental Health  126

County public conservator did not have mandatory duty to file conservatorship petition under
Lanterman-Petris-Short Act (LPS Act) for criminal defendant, charged with making criminal threat and battery,
based on criminal trial court's determination that defendant appeared gravely disabled; mental competence
statute requiring court to refer matter for "initiation" of conservatorship only required conservator to
investigate, leaving decision of propriety of petition to conservator's discretion. People v. Karriker (App. 1 Dist.
2007) 57 Cal.Rptr.3d 412, 149 Cal.App.4th 763, as modified. Mental Health  126

Once a recommendation or court order has been made for a conservatorship investigator to initiate
conservatorship proceedings under Lanterman-Petris-Short Act (LPS Act) for a criminal defendant, the
discretion to file a petition for the appointment of an LPS conservator is vested in the sole discretion of the
conservatorship investigator. People v. Karriker (App. 1 Dist. 2007) 57 Cal.Rptr.3d 412, 149 Cal.App.4th 763,
as modified. Mental Health  126

Defendant found incompetent to stand trial on charges of child molestation could not circumvent statute
mandating confinement for such defendants with other statute allowing outpatient treatment for qualifying
defendants found incompetent to stand charges for crimes subject to registration as sex offender; by its terms,
other statute applied only to defendants who were previously found to be incompetent on a sex offense, or were
subject to competency proceeding separate from current prosecution. People v. Superior Court (App. 3 Dist.
2005) 24 Cal.Rptr.3d 66, 125 Cal.App.4th 1558, review denied. Mental Health  436.1

3. Jurisdiction

Trial court had jurisdiction to rule on defendant's motion for self-representation after defendant had been found
incompetent to stand trial and criminal proceedings against defendant had been suspended, given that
entertaining motion for self-representation does not reinstate case against defendant and may facilitate
restoration of competence. People v. Canfield (App. 5 Dist. 1992) 3 Cal.Rptr.2d 825, 2 Cal.App.4th 1357,
modified. Criminal Law  1770

4. Duty of court

Where, upon being found guilty only of lesser included offense, defendant moved for withdrawal of plea of not
guilty by reason of insanity, trial court should have: (1) reassured itself that defendant was presently sane, (2) if
defendant were not found to be presently sane, suspended proceedings pending treatment, (3) if defendant were
found presently sane, propounded questions to defendant and his counsel as prescribed by the United States



supreme court as to acceptance of guilty pleas, insofar as applicable, and (4) if court were satisfied that
defendant was making free and voluntary choice with adequate comprehension of the consequences, permitted
withdrawal of the plea. People v. Redmond (App. 2 Dist. 1971) 94 Cal.Rptr. 543, 16 Cal.App.3d 931. Criminal
Law  286.5(1); Mental Health  434

5. Minors

Once juvenile court found that minor accused of criminal-type conduct was incompetent to cooperate with
counsel, under definition of incompetency borrowed from Penal Code, it erred in continuing to follow adult
procedures by committing juvenile for 90-day period to regain his trial competency rather than acting under
juvenile court procedures to refer juvenile for 72-hour commitment for evaluation, and once juvenile was found
gravely disabled, referring juvenile for early evaluation for possible initiation of Lanterman-Petris-Short Act
(LPS) civil commitment proceedings. In re Patrick H.(App. 1 Dist. 1997) 63 Cal.Rptr.2d 455, 54 Cal.App.4th
1346. Infants  227(1)

6. Sanity defined

Under this section and § 1372, providing that a defendant in a criminal case who is pronounced insane pending
trial shall be committed to the state insane asylum, and that upon his becoming sane the superintendent must
give notice of that fact, and thereupon the sheriff shall take defendant into custody until he is brought to trial or
judgment, a defendant who has been thus committed to the asylum is to be deemed sane, within the meaning of
the statute, when his memory is unimpaired, and he is in possession of every faculty requisite to the defense of
the accusation against him, although suffering from a chronic and latent disease of the brain, which under the
excitement of intoxicating drink to which he is predisposed, will lead him to the commission of criminal acts. In
re Buchanan (1900) 129 Cal. 330, 61 P. 1120. Mental Health  432

7. Evaluation period

Usual 90-day minimum evaluation period following a finding of incompetency to stand trial is applicable to a
case where incompetency is caused by mental retardation, but the 90-day rule is not absolute and may be
extended in the court's discretion provided reasonable ground exists; hence, although finding that defendant was
mentally incompetent to stand trial was based on his mental retardation trial court should not have ordered him
confined to Patton state hospital for one year without a finding he was likely to regain his competency. In re
Newmann (App. 4 Dist. 1976) 134 Cal.Rptr. 886, 65 Cal.App.3d 57. Mental Health  437

8. Commitment to state hospital

Trial courts had authority, after accuseds were found incompetent to stand trial, to commit them to state
hospital. In re Davis (1973) 106 Cal.Rptr. 178, 8 Cal.3d 798, 505 P.2d 1018, certiorari denied 94 S.Ct. 87, 414
U.S. 870, 38 L.Ed.2d 88. Mental Health  436.1

Prisoner on parole who had been committed to state hospital for mental examination under § 1026 and this
chapter was not a "fugitive from justice" within meaning of § 3064 denying credit on prison sentence to an
escapee and fugitive from justice. In re Bennett (1969) 77 Cal.Rptr. 457, 71 Cal.2d 117, 454 P.2d 33.
Sentencing And Punishment  1178

Persons committed to a state hospital under the jurisdiction of the department of mental hygiene pursuant to this
section, and §§ 1026, 1201, 3704 and Welf. & Inst.C. § 5512, (repealed) which related to commitment of sexual
psychopaths may be transferred to another state hospital under the jurisdiction of the department without court
order. 24 Op.Atty.Gen. 137.

9. Certification of sanity

Defendant was sane at time he pleaded guilty to grand theft, and proceeding to determine his sanity at time of
plea was not required, where defendant had been committed to state hospital and had been returned therefrom
upon superintendent's certificate showing him to have recovered his sanity. Application of Hedberg (App. 2



Dist. 1965) 43 Cal.Rptr. 193, 232 Cal.App.2d 728. Mental Health  438

Action of superintendent of hospital for insane in making official record and in reporting to sheriff that
defendant, in murder prosecution, who had been committed to hospital for insanity but who was never
considered insane by superintendent, was not insane, constituted sufficient certification of defendant's sanity to
justify the proper officials in proceeding with criminal prosecution, although superintendent did not certify that
defendant had recovered his sanity. People v. Superior Court of Contra Costa County (1935) 4 Cal.2d 136, 47
P.2d 724. Mental Health  432

10. Resumption of proceedings

Procedure to be followed should jury find capital murder defendant incompetent to stand trial, although
designed to promote speedy restoration of incompetent defendants to competency, did not guarantee defendant's
speedy recovery or eventual resumption of criminal proceedings. People v. Marks (2003) 2 Cal.Rptr.3d 252, 31
Cal.4th 197, 72 P.3d 1222, rehearing denied, certiorari denied 124 S.Ct. 2101, 541 U.S. 1033, 158 L.Ed.2d 716.
Mental Health  438

After defendant's competency was restored, the trial court was not required to declare a mistrial and assign the
matter for a new trial, but could resume trial; time of incompetency was relatively short and trial court was
available to resume proceedings after restoration of competency. People v. Smith (App. 5 Dist. 2003) 1
Cal.Rptr.3d 779, 110 Cal.App.4th 492, review denied, certiorari denied 124 S.Ct. 1672, 541 U.S. 944, 158
L.Ed.2d 369, habeas corpus dismissed 2006 WL 2943094. Criminal Law  625(1)

After defendant has been found incompetent and criminal proceedings suspended, if and when competence is
restored, criminal proceedings are resumed, not begun anew. Booth v. Superior Court (App. 2 Dist. 1997) 66
Cal.Rptr.2d 758, 57 Cal.App.4th 91, rehearing denied, review denied. Mental Health  432

11. New preliminary hearing

Defendant found to be not presently competent three months after he was held to answer on felony charges was
not entitled to new preliminary hearing once his competence was restored. Booth v. Superior Court (App. 2
Dist. 1997) 66 Cal.Rptr.2d 758, 57 Cal.App.4th 91, rehearing denied, review denied. Criminal Law  237;
Mental Health  432

12. Credit for precommitment confinement

Defendant was entitled to conduct credit for time during which he was confined at state hospital after being
referred by court for evaluation to determine competency to stand trial. People v. Cramp (App. 4 Dist. 1984)
208 Cal.Rptr. 675, 162 Cal.App.3d 632. Prisons  15(3)

If criminal defendant, who has been committed because of incompetency, recovers competency and is
convicted of charged offense, any sentence he receives must be reduced by allowing credit both for
precommitment time spent in jail and for commitment period in state hospital. In re Banks (App. 4 Dist. 1979)
152 Cal.Rptr. 111, 88 Cal.App.3d 864. Sentencing And Punishment  1158; Sentencing And Punishment

 1161

13. Credit for conduct

Defendant, confined for hospital treatment as incompetent to stand trial, was not denied equal protection of laws
to extent that he, unlike offenders committed to California Rehabilitation Center for treatment of drug
addiction, could not earn "conduct" and "participation" credits against prison sentence imposed when defendant
later recovered competence and was tried and convicted; incompetence program was special form of pretrial
detention concerned with restoration of specific mental state without which criminal process could not proceed,
rather than post-conviction rehabilitative treatment related to finding of criminal conduct. People v. Waterman
(1986) 229 Cal.Rptr. 796, 42 Cal.3d 565, 724 P.2d 482, rehearing denied. Constitutional Law  3172



14. Release

Incompetent defendant who has been committed and who has served period of confinement equal to maximum
time applicable to criminal offense need not be released if individual is dangerous to society, and extended
commitment procedures are undertaken. In re Banks (App. 4 Dist. 1979) 152 Cal.Rptr. 111, 88 Cal.App.3d 864.
Mental Health  437

15. Extension of commitment

Subdivision (c)(2) of this section relating to determination of present sanity does not apply to civil proceedings
to extend commitment of defendant previously found not guilty by reason of insanity and committed to state
hospital. Juarez v. Superior Court (People) (App. 3 Dist. 1987) 242 Cal.Rptr. 192, 196 Cal.App.3d 928. Mental
Health  440

15.5. Medication

Individuals have a constitutionally protected liberty interest in avoiding the unwanted administration of
antipsychotic drugs under the Due Process Clause of the federal Constitution, and this same interest is protected
under California's right to privacy, which clearly extends to the right to refuse antipsychotic drugs. People v.
McDuffie (App. 1 Dist. 2006) 50 Cal.Rptr.3d 794, 144 Cal.App.4th 880. Constitutional Law  1270;
Constitutional Law  4338; Mental Health  51.15

Order authorizing administration of antipsychotic drugs against defendant's will in effort to restore his
competency, was not supported by substantial evidence; court did not consider any facts or circumstances
peculiar to defendant in relation to governmental interest in bringing him to trial, evidence regarding actual
medication defendant should be given, likelihood of success and side effects was nonexistent, there was no
evidence of less intrusive treatment, and prosecution offered no evidence of the governmental interest involved.
Carter v. Superior Court (App. 2 Dist. 2006) 46 Cal.Rptr.3d 507, 141 Cal.App.4th 992. Mental Health 
436.1

The trial court must conduct a hearing and may issue an order authorizing involuntary medication of a
defendant only if the following five factors are present: (1) the People have charged defendant with a serious
crime against the person or property, (2) involuntary administration of antipsychotic medication is substantially
likely to render defendant competent to stand trial, (3) the medication is unlikely to have side effects that
interfere with defendant's ability to understand the nature of the criminal proceedings or assist counsel in
conducting his defense in a reasonable manner, (4) less intrusive treatments are unlikely to have substantially
the same results, and (5) antipsychotic medication is in defendant's best medical interest in light of his medical
condition. Carter v. Superior Court (App. 2 Dist. 2006) 46 Cal.Rptr.3d 507, 141 Cal.App.4th 992. Mental
Health  436.1

Government may involuntarily administer antipsychotic drugs on a mentally ill criminal defendant in order to
render him competent to stand trial only if four factors are present: (1) important governmental interests are at
stake, (2) involuntary medication will significantly further the concomitant state interests of timely prosecution
and a fair trial, (3) involuntary medication is necessary to further those interests, and (4) administration of the
drugs is medically appropriate. Carter v. Superior Court (App. 2 Dist. 2006) 46 Cal.Rptr.3d 507, 141
Cal.App.4th 992. Mental Health  436.1

The evidence was insufficient for the court to authorize mental hospital to administer antipsychotic drugs to
defendant, who was found incompetent to stand trial, without his consent; hospital letter, on which trial court
based order, simply stated there were no alternatives, less intrusive methods that were likely to achieve the
same results, with no consideration given to applicable statutory factors. People v. O'Dell (App. 3 Dist. 2005)
23 Cal.Rptr.3d 902, 126 Cal.App.4th 562, on subsequent appeal 2007 WL 962933, unpublished, modified on
denial of rehearing, review denied. Mental Health  436.1

Court of Appeal reviews a trial court's order authorizing a state hospital to involuntarily administer
antipsychotic medication to a defendant found incompetent to stand trial for substantial evidence. People v.



O'Dell (App. 3 Dist. 2005) 23 Cal.Rptr.3d 902, 126 Cal.App.4th 562, on subsequent appeal 2007 WL 962933,
unpublished, modified on denial of rehearing, review denied. Mental Health  436.1

Government can involuntarily medicate a mentally ill criminal defendant in order to render him competent to
stand trial only if four factors are present: (1) important governmental interests are at stake, (2) involuntary
medication will significantly further the concomitant state interests of timely prosecution and a fair trial, (3)
involuntary medication is necessary to further those interests"; and, (4) administration of the drugs is medically
appropriate. People v. O'Dell (App. 3 Dist. 2005) 23 Cal.Rptr.3d 902, 126 Cal.App.4th 562, on subsequent
appeal 2007 WL 962933, unpublished, modified on denial of rehearing, review denied. Mental Health 
436.1

An individual has a constitutionally protected liberty interest in avoiding the unwanted administration of
antipsychotic medication under the due process clause of the Fourteenth Amendment. People v. O'Dell (App. 3
Dist. 2005) 23 Cal.Rptr.3d 902, 126 Cal.App.4th 562, on subsequent appeal 2007 WL 962933, unpublished,
modified on denial of rehearing, review denied. Constitutional Law  4338

16. Standing

Accused who had been committed to state hospital after being found to lack sufficient mental competence to
stand trial and who did not allege competence to stand trial lacked standing to contend that this section was
invalid in failing to provide opportunity for a defendant to initiate proceedings for his release on ground that he
has recovered his competence. In re Davis (1973) 106 Cal.Rptr. 178, 8 Cal.3d 798, 505 P.2d 1018, certiorari
denied 94 S.Ct. 87, 414 U.S. 870, 38 L.Ed.2d 88. Constitutional Law  699

17. Standard of proof

Since dangerous mental condition is sole basis on which continued confinement of permanent incompetent
criminal defendant can be justified under new "gravely disabled" provisions, that fact must be established
beyond reasonable doubt, rather than by mere preponderance of evidence. Estate of Hofferber (1980) 167
Cal.Rptr. 854, 28 Cal.3d 161, 616 P.2d 836. Mental Health  41

18. Presumptions

Presumption existed that certification of superintendent of hospital for insane as to sanity of defendant in
murder prosecution met with court's approval, especially where same judge presided at insanity proceeding, and
in proceedings subsequent to time of superintendent's certification. People v. Superior Court of Contra Costa
County (1935) 4 Cal.2d 136, 47 P.2d 724. Mental Health  438

18.5. Presumptions and burden of proof

A court that is asked to approve involuntary medication of criminal defendant must be provided with a complete
and reliable medically informed record, based in part on independent medical evaluations, before it can reach a
constitutionally balanced determination, including an independent and timely evaluation of the defendant by a
medical professional, including attention to the type of drugs proposed, their dosage, and the expected duration
of defendant's exposure, as well as an opportunity for the defendant to challenge the evaluation and offer his or
her own medical evidence in response. Carter v. Superior Court (App. 2 Dist. 2006) 46 Cal.Rptr.3d 507, 141
Cal.App.4th 992. Mental Health  436.1

19. Limitations

Three-year limit set forth in statute governing commitment of criminal defendants who are found mentally
incompetent to stand trial applies to aggregate of all commitments on the same criminal charges; it does not
apply separately to each commitment after a finding of incompetence. In re Polk (App. 1 Dist. 1999) 84
Cal.Rptr.2d 389, 71 Cal.App.4th 1230. Mental Health  437

19.5. Sufficiency of evidence



Substantial evidence failed to support a finding that it was "substantially likely" that the involuntary
administration of antipsychotic medications would render defendant competent to stand trial; evidence showed,
at best, that defendant had a 50 to 60 percent chance of improving if treated with the recommended drugs, and
in all likelihood, the possibility was even smaller because of defendant's history of not responding well to
treatment. People v. McDuffie (App. 1 Dist. 2006) 50 Cal.Rptr.3d 794, 144 Cal.App.4th 880. Mental Health

 436.1

20. Verdict

A verdict on a plea of not guilty by reason of insanity is not merely an acceptance or rejection of a medical
diagnosis of a decision that punishing the accused would or would not be therapeutic to him, nor is it a
determination that society would be before protected by the execution of accused or his confinement under the
Penal Code or by a confinement in an institution set up under the Welfare and Institutions Code. People v. Nash
(1959) 52 Cal.2d 36, 338 P.2d 416. Criminal Law  893

Order setting aside verdict finding defendant guilty of attempted murder and assault with deadly weapon, and
continuing case for arraignment and plea, on ground that order to test defendant's sanity superseded his not
guilty plea, and that consequently he went to trial without any plea, was error, since order to test sanity merely
superseded proceedings without vacating what had gone before. People v. Rothrock (1936) 8 Cal.2d 21, 63 P.2d
807. Criminal Law  913(1)

In felony prosecution for escaping from prison, where defendant pleads insanity, jury's verdict as to defendant's
sanity must be unanimous. People v. Bradshaw (App. 1 Dist. 1935) 5 Cal.App.2d 528, 43 P.2d 317. Criminal
Law  872.5

21. Suspension of sentence

Whether sentence shall be suspended for further determination of accused's sanity rests within trial court's
discretion. People v. Chambers (App. 1932) 122 Cal.App. 723, 10 P.2d 467. Criminal Law  973

22. Review

The appellate court reviews the trial court's order authorizing the involuntary administration of antipsychotic
medications, in order to render the defendant competent to stand trial, under the substantial evidence standard of
review. People v. McDuffie (App. 1 Dist. 2006) 50 Cal.Rptr.3d 794, 144 Cal.App.4th 880. Criminal Law 
1158.23

Verdict finding defendant competent to stand trial in separate proceeding held after guilt verdict was rendered
but before penalty trial began was nonappealable, interlocutory ruling, and could be reviewed in appeal only
from final judgment in underlying criminal proceeding. People v. Mickle (1991) 284 Cal.Rptr. 511, 54 Cal.3d
140, 814 P.2d 290, rehearing denied, certiorari denied 112 S.Ct. 1679, 503 U.S. 988, 118 L.Ed.2d 396. Criminal
Law  1023(3)

Where trial of issue of defendant's sanity results in determination that he is sane, court will proceed with trial of
criminal charge, and determination of issue of insanity may be reviewed on appeal from judgment of conviction
as in the case of any other intermediate order. People v. Fields (1965) 42 Cal.Rptr. 833, 62 Cal.2d 538, 399 P.2d
369, certiorari denied 86 S.Ct. 113, 382 U.S. 858, 15 L.Ed.2d 95. Criminal Law  1134.90

Whether sentence shall be suspended for further determination of accused's sanity rests within trial court's
discretion. People v. Chambers (App. 1932) 122 Cal.App. 723, 10 P.2d 467. Criminal Law  973

In trial of defendant, who had been taken to insane hospital but subsequently declared sane, reading order
directing that he be brought back from hospital for trial, though error, was harmless, where no request was
made at trial for submission of the then mental status of defendant. People v. Rice (App. 2 Dist. 1927) 83
Cal.App. 55, 256 P. 450.

Defendant did not establish he was prejudiced, as element of ineffective assistance of counsel, by counsel's



allegedly deficient performance in failing to inform California state court of possibility that defendant was
incompetent to plead guilty; there was no evidence in the record that any of the mental illnesses with which
defendant was diagnosed could have rendered him unable to understand the nature of his trial or to assist
counsel in his defense. West v. Brown, C.A.9 (Cal.)2006, 197 Fed.Appx. 625, 2006 WL 2337193, Unreported,
certiorari denied 127 S.Ct. 1287, 167 L.Ed.2d 106. Criminal Law  1900

§ 1370.01. Effect of mental competency finding on criminal process; treatment order; administration of
antipsychotic medication; return to court; dismissal of action 

     •     Historical Notes     •     Research References

(a)(1) If the defendant is found mentally competent, the criminal process shall resume, the trial on the offense
charged shall proceed, and judgment may be pronounced.  If the defendant is found mentally incompetent, the
trial or judgment shall be suspended until the person becomes mentally competent, and the court shall order that
(A) in the meantime, the defendant be delivered by the sheriff to an available public or private treatment facility
approved by the county mental health director that will promote the defendant's speedy restoration to mental
competence, or placed on outpatient status as specified in this section, and (B) upon the filing of a certificate of
restoration to competence, the defendant be returned to court in accordance with Section 1372.  The court shall
transmit a copy of its order to the county mental health director or his or her designee.

(2) Prior to making the order directing that the defendant be confined in a treatment facility or placed on
outpatient status, the court shall proceed as follows:

(A) The court shall order the county mental health director or his or her designee to evaluate the defendant and
to submit to the court within 15 judicial days of the order a written recommendation as to whether the defendant
should be required to undergo outpatient treatment, or committed to a treatment facility.  No person shall be
admitted to a treatment facility or placed on outpatient status under this section without having been evaluated
by the county mental health director or his or her designee.  No person shall be admitted to a state hospital
under this section unless the county mental health director finds that there is no less restrictive appropriate
placement available and the county mental health director has a contract with the State Department of Mental
Health for these placements.

(B) The court shall hear and determine whether the defendant, with advice of his or her counsel, consents to the
administration of antipsychotic medication, and shall proceed as follows:

(i) If the defendant, with advice of his or her counsel, consents, the court order of commitment shall include
confirmation that antipsychotic medication may be given to the defendant as prescribed by a treating
psychiatrist pursuant to the defendant's consent.  The commitment order shall also indicate that, if the defendant
withdraws consent for antipsychotic medication, after the treating psychiatrist complies with the provisions of
subparagraph (C), the defendant shall be returned to court for a hearing in accordance with this subdivision
regarding whether antipsychotic medication shall be administered involuntarily.

(ii) If the defendant does not consent to the administration of medication, the court shall hear and determine
whether any of the following is true:

(I) The defendant lacks capacity to make decisions regarding antipsychotic medication, the defendant's mental
disorder requires medical treatment with antipsychotic medication, and, if the defendant's mental disorder is not
treated with antipsychotic medication, it is probable that serious harm to the physical or mental health of the
patient will result.  Probability of serious harm to the physical or mental health of the defendant requires
evidence that the defendant is presently suffering adverse effects to his or her physical or mental health, or the
defendant has previously suffered these effects as a result of a mental disorder and his or her condition is
substantially deteriorating.  The fact that a defendant has a diagnosis of a mental disorder does not alone
establish probability of serious harm to the physical or mental health of the defendant.



(II) The defendant is a danger to others, in that the defendant has inflicted, attempted to inflict, or made a
serious threat of inflicting substantial physical harm on another while in custody, or the defendant had inflicted,
attempted to inflict, or made a serious threat of inflicting substantial physical harm on another that resulted in
his or her being taken into custody, and the defendant presents, as a result of mental disorder or mental defect, a
demonstrated danger of inflicting substantial physical harm on others.  Demonstrated danger may be based on
an assessment of the defendant's present mental condition, including a consideration of past behavior of the
defendant within six years prior to the time the defendant last attempted to inflict, inflicted, or threatened to
inflict substantial physical harm on another, and other relevant evidence.

(III) The people have charged the defendant with a serious crime against the person or property; involuntary
administration of antipsychotic medication is substantially likely to render the defendant competent to stand
trial; the medication is unlikely to have side effects that interfere with the defendant's ability to understand the
nature of the criminal proceedings or to assist counsel in the conduct of a defense in a reasonable manner; less
intrusive treatments are unlikely to have substantially the same results; and antipsychotic medication is in the
patient's best medical interest in light of his or her medical condition.

(iii) If the court finds any of the conditions described in clause (ii) to be true, the court shall issue an order
authorizing the treatment facility to involuntarily administer antipsychotic medication to the defendant when
and as prescribed by the defendant's treating psychiatrist.  The court shall not order involuntary administration
of psychotropic medication under subclause (III) of clause (ii) unless the court has first found that the defendant
does not meet the criteria for involuntary administration of psychotropic medication under subclause (I) of
clause (ii) and does not meet the criteria under subclause (II) of clause (ii).

(iv) In all cases, the treating hospital, facility, or program may administer medically appropriate antipsychotic
medication prescribed by a psychiatrist in an emergency as described in subdivision (m) of Section 5008 of the
Welfare and Institutions Code.

(v) Any report made pursuant to subdivision (b) shall include a description of any antipsychotic medication
administered to the defendant and its effects and side effects, including effects on the defendant's appearance or
behavior that would affect the defendant's ability to understand the nature of the criminal proceedings or to
assist counsel in the conduct of a defense in a reasonable manner.  During the time the defendant is confined in
a state hospital or other treatment facility or placed on outpatient status, either the defendant or the people may
request that the court review any order made pursuant to this subdivision.  The defendant, to the same extent
enjoyed by other patients in the state hospital or other treatment facility, shall have the right to contact the
Patients' Rights Advocate regarding his or her rights under this section.

(C) If the defendant consented to antipsychotic medication as described in clause (i) of subparagraph (B), but
subsequently withdraws his or her consent, or, if involuntary antipsychotic medication was not ordered pursuant
to clause (ii) of subparagraph (B), and the treating psychiatrist determines that antipsychotic medication has
become medically necessary and appropriate, the treating psychiatrist shall make efforts to obtain informed
consent from the defendant for antipsychotic medication.  If informed consent is not obtained from the
defendant, and the treating psychiatrist is of the opinion that the defendant lacks capacity to make decisions
regarding antipsychotic medication as specified in subclause (I) of clause (ii) of subparagraph (B), or that the
defendant is a danger to others as specified in subclause (II) of clause (ii) of subparagraph (B), the committing
court shall be notified of this, including an assessment of the current mental status of the defendant and the
opinion of the treating psychiatrist that involuntary antipsychotic medication has become medically necessary
and appropriate.  The court shall provide copies of the report to the prosecuting attorney and to the attorney
representing the defendant and shall set a hearing to determine whether involuntary antipsychotic medication
should be ordered in the manner described in subparagraph (B).

(3) When the court, after considering the placement recommendation of the county mental health director
required in paragraph (2), orders that the defendant be confined in a public or private treatment facility, the
court shall provide copies of the following documents which shall be taken with the defendant to the treatment



facility where the defendant is to be confined:

(A) The commitment order, including a specification of the charges.

(B) A computation or statement setting forth the maximum term of commitment in accordance with subdivision
(c).

(C) A computation or statement setting forth the amount of credit for time served, if any, to be deducted from
the maximum term of commitment.

(D) State summary criminal history information.

(E) Any arrest reports prepared by the police department or other law enforcement agency.

(F) Any court-ordered psychiatric examination or evaluation reports.

(G) The county mental health director's placement recommendation report.

(4) A person subject to commitment under this section may be placed on outpatient status under the supervision
of the county mental health director or his or her designee by order of the court in accordance with the
procedures contained in Title 15 (commencing with Section 1600) except that where the term "community
program director" appears the term " county mental health director" shall be substituted.

(5) If the defendant is committed or transferred to a public or private treatment facility approved by the county
mental health director, the court may, upon receiving the written recommendation of the county mental health
director, transfer the defendant to another public or private treatment facility approved by the county mental
health director.  In the event of dismissal of the criminal charges before the defendant recovers competence, the
person shall be subject to the applicable provisions of Part 1 (commencing with Section 5000) of Division 5 of
the Welfare and Institutions Code.  Where either the defendant or the prosecutor chooses to contest the order of
transfer, a petition may be filed in the court for a hearing, which shall be held if the court determines that
sufficient grounds exist.  At the hearing, the prosecuting attorney or the defendant may present evidence bearing
on the order of transfer.  The court shall use the same standards as are used in conducting probation revocation
hearings pursuant to Section 1203.2.

Prior to making an order for transfer under this section, the court shall notify the defendant, the attorney of
record for the defendant, the prosecuting attorney, and the county mental health director or his or her designee.

(b) Within 90 days of a commitment made pursuant to subdivision (a), the medical director of the treatment
facility to which the defendant is confined shall make a written report to the court and the county mental health
director or his or her designee, concerning the defendant's progress toward recovery of mental competence.
Where the defendant is on outpatient status, the outpatient treatment staff shall make a written report to the
county mental health director concerning the defendant's progress toward recovery of mental competence.
Within 90 days of placement on outpatient status, the county mental health director shall report to the court on
this matter.  If the defendant has not recovered mental competence, but the report discloses a substantial
likelihood that the defendant will regain mental competence in the foreseeable future, the defendant shall
remain in the treatment facility or on outpatient status.  Thereafter, at six-month intervals or until the defendant
becomes mentally competent, where the defendant is confined in a treatment facility, the medical director of the
hospital or person in charge of the facility shall report in writing to the court and the county mental health
director or a designee regarding the defendant's progress toward recovery of mental competence.  Where the
defendant is on outpatient status, after the initial 90-day report, the outpatient treatment staff shall report to the
county mental health director on the defendant's progress toward recovery, and the county mental health
director shall report to the court on this matter at six-month intervals.  A copy of these reports shall be provided
to the prosecutor and defense counsel by the court.  If the report indicates that there is no substantial likelihood
that the defendant will regain mental competence in the foreseeable future, the committing court shall order the
defendant to be returned to the court for proceedings pursuant to paragraph (2) of subdivision (c).  The court



shall transmit a copy of its order to the county mental health director or his or her designee.

(c)(1) If, at the end of one year from the date of commitment or a period of commitment equal to the maximum
term of imprisonment provided by law for the most serious offense charged in the misdemeanor complaint,
whichever is shorter, the defendant has not recovered mental competence, the defendant shall be returned to the
committing court.  The court shall notify the county mental health director or his or her designee of the return
and of any resulting court orders.

(2) Whenever any defendant is returned to the court pursuant to subdivision (b) or paragraph (1) of this
subdivision and it appears to the court that the defendant is gravely disabled, as defined in subparagraph (A) of
paragraph (1) of subdivision (h) of Section 5008 of the Welfare and Institutions Code, the court shall order the
conservatorship investigator of the county of commitment of the defendant to initiate conservatorship
proceedings for the defendant pursuant to Chapter 3 (commencing with Section 5350) of Part 1 of Division 5 of
the Welfare and Institutions Code.  Any hearings required in the conservatorship proceedings shall be held in
the superior court in the county that ordered the commitment.  The court shall transmit a copy of the order
directing initiation of conservatorship proceedings to the county mental health director or his or her designee
and shall notify the county mental health director or his or her designee of the outcome of the proceedings.

(d) The criminal action remains subject to dismissal pursuant to Section 1385.  If the criminal action is
dismissed, the court shall transmit a copy of the order of dismissal to the county mental health director or his or
her designee.

(e) If the criminal charge against the defendant is dismissed, the defendant shall be released from any
commitment ordered under this section, but without prejudice to the initiation of any proceedings which may be
appropriate under Part 1 (commencing with Section 5000) of Division 5 of the Welfare and Institutions Code.

CREDIT(S)
(Added by Stats.1992, c. 722 (S.B.485), § 12, eff. Sept. 15, 1992.  Amended by Stats.2004, c. 486 (S.B.1794), §
3.)

Historical Notes

Historical And Statutory Notes

2004 Legislation
Stats.2004, c. 486 (S.B.1794), rewrote subd.(a), which had read:
"(a) (1) If the defendant is found mentally competent, the criminal process shall resume, the trial on the

offense charged shall proceed, and judgment may be pronounced.  If the defendant is found mentally
incompetent, the trial or judgment shall be suspended until the person becomes mentally competent,
and the court shall order that (A) in the meantime, the defendant be delivered by the sheriff to an
available public or private treatment facility approved by the county mental health director that will
promote the defendant's speedy restoration to mental competence, or placed on outpatient status as
specified in this section, and (B) upon the filing of a certificate of restoration to competence, the
defendant be returned to court in accordance with Section 1372.  The court shall transmit a copy of
its order to the county mental health director or his or her designee.

"(2) Prior to making the order directing that the defendant be confined in a treatment facility or placed
on outpatient status, the court shall order the county mental health director or his or her designee to
evaluate the defendant and to submit to the court within 15 judicial days of the order a written
recommendation as to whether the defendant should be required to undergo outpatient treatment, or
committed to a treatment facility.  No person shall be admitted to a treatment facility or placed on
outpatient status under this section without having been evaluated by the county mental health
director or his or her designee.  No person shall be admitted to a state hospital under this section
unless the county mental health director finds that there is no less restrictive appropriate placement



available and the county mental health director has a contract with the State Department of Mental
Health for these placements.

"(3) When the court, after considering the placement recommendation of the county mental health
director required in paragraph (2), orders that the defendant be confined in a public or private
treatment facility, the court shall provide copies of the following documents which shall be taken
with the defendant to the treatment facility where the defendant is to be confined:

"(A) The commitment order, including a specification of the charges.
"(B) A computation or statement setting forth the maximum term of commitment in accordance with

subdivision (c).
"(C) A computation or statement setting forth the amount of credit for time served, if any, to be

deducted from the maximum term of commitment.
"(D) State Summary Criminal History information.
"(E) Any arrest reports prepared by the police department or other law enforcement agency.
"(F) Any court-ordered psychiatric examination or evaluation reports.
"(G) The county mental health director's placement recommendation report.
"(4) A person subject to commitment under this section may be placed on outpatient status under the

supervision of the county mental health director or his or her designee by order of the court in
accordance with the procedures contained in Title 15 (commencing with Section 1600) except that
where the term "community program director' appears the term "county mental health director' shall
be substituted.

"(5) If the defendant is committed or transferred to a public or private treatment facility approved by the
county mental health director, the court may, upon receiving the written recommendation of the
county mental health director, transfer the defendant to another public or private treatment facility
approved by the county mental health director.  In the event of dismissal of the criminal charges
before the defendant recovers competence, the person shall be subject to the applicable provisions of
Part 1 (commencing with Section 5000) of Division 5 of the Welfare and Institutions Code.  Where
either the defendant or the prosecutor chooses to contest the order of transfer, a petition may be filed
in the court for a hearing, which shall be held if the court determines that sufficient grounds exist.
At the hearing, the prosecuting attorney or the defendant may present evidence bearing on the order
of transfer.  The court shall use the same standards as are used in conducting probation revocation
hearings pursuant to Section 1203.2.

"Prior to making an order for transfer under this section, the court shall notify the defendant, the
attorney of record for the defendant, the prosecuting attorney, and the county mental health director
or his or her designee".

Research References

Law Review And Journal Commentaries

Restarting criminal proceedings after restoration of defendant's competence.  James Fife, 27 T.
Jefferson L. Rev. 93 (2004).

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §§1211, 2988, 2997, 2998, 2999, 3000, 3001
Cal Jur 3d Crim L §§2632, 2896

§ 1370.1. Developmental disability of defendant; procedure 
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(a)(1)(A) If the defendant is found mentally competent, the criminal process shall resume, the trial on the



offense charged shall proceed, and judgment may be pronounced.

(B) If the defendant is found mentally incompetent and is developmentally disabled, the trial or judgment shall
be suspended until the defendant becomes mentally competent.

(i) Except as provided in clause (ii) or (iii), the court shall consider a recommendation for placement, which
recommendation shall be made to the court by the director of a regional center or designee.  In the meantime,
the court shall order that the mentally incompetent defendant be delivered by the sheriff or other person
designated by the court to a state hospital or developmental center for the care and treatment of the
developmentally disabled or any other available residential facility approved by the director of a regional center
for the developmentally disabled established under Division 4.5 (commencing with Section 4500) of the
Welfare and Institutions Code as will promote the defendant's speedy attainment of mental competence, or be
placed on outpatient status pursuant to the provisions of Section 1370.4 and Title 15 (commencing with Section
1600) of Part 2.

(ii) However, if the action against the defendant who has been found mentally incompetent is on a complaint
charging a felony offense specified in Section 290, the prosecutor shall determine whether the defendant
previously has been found mentally incompetent to stand trial pursuant to this chapter on a charge of a Section
290 offense, or whether the defendant is currently the subject of a pending Section 1368 proceeding arising out
of a charge of a Section 290 offense.  If either determination is made, the prosecutor shall so notify the court
and defendant in writing.  After this notification, and opportunity for hearing, the court shall order that the
defendant be delivered by the sheriff to a state hospital or other secure treatment facility for the care and
treatment of the developmentally disabled unless the court makes specific findings on the record that an
alternative placement would provide more appropriate treatment for the defendant and would not pose a danger
to the health and safety of others.

(iii) If the action against the defendant who has been found mentally incompetent is on a complaint charging a
felony offense specified in Section 290 and the defendant has been denied bail pursuant to subdivision (b) of
Section 12 of Article I of the California Constitution because the court has found, based upon clear and
convincing evidence, a substantial likelihood that the person's release would result in great bodily harm to
others, the court shall order that the defendant be delivered by the sheriff to a state hospital for the care and
treatment of the developmentally disabled unless the court makes specific findings on the record that an
alternative placement would provide more appropriate treatment for the defendant and would not pose a danger
to the health and safety of others.

(iv) The clerk of the court shall notify the Department of Justice in writing of any finding of mental
incompetence with respect to a defendant who is subject to clause (ii) or (iii) for inclusion in his or her state
summary criminal history information.

(C) Upon becoming competent, the court shall order that the defendant be returned to the committing court
pursuant to the procedures set forth in paragraph (2) of subdivision (a) of Section 1372 or by another person
designated by the court.  The court shall further determine conditions under which the person may be absent
from the placement for medical treatment, social visits, and other similar activities.  Required levels of
supervision and security for these activities shall be specified.

(D) The court shall transmit a copy of its order to the regional center director or designee and to the Director of
Developmental Services.

(E) A defendant charged with a violent felony may not be placed in a facility or delivered to a state hospital,
developmental center, or residential facility pursuant to this subdivision unless the facility, state hospital,
developmental center, or residential facility has a secured perimeter or a locked and controlled treatment
facility, and the judge determines that the public safety will be protected.

(F) For purposes of this paragraph, "violent felony" means an offense specified in subdivision (c) of Section
667.5.



(G) A defendant charged with a violent felony may be placed on outpatient status, as specified in Section
1370.4 or 1600, only if the court finds that the placement will not pose a danger to the health or safety of others.

(H) As used in this section, "developmental disability" means a disability that originates before an individual
attains age 18, continues, or can be expected to continue, indefinitely and constitutes a substantial handicap for
the individual, and shall not include other handicapping conditions that are solely physical in nature.  As
defined by the Director of Developmental Services, in consultation with the Superintendent of Public
Instruction, this term shall include mental retardation, cerebral palsy, epilepsy, and autism.  This term shall also
include handicapping conditions found to be closely related to mental retardation or to require treatment similar
to that required for mentally retarded individuals, but shall not include other handicapping conditions that are
solely physical in nature.

(2) Prior to making the order directing the defendant be confined in a state hospital, developmental center, or
other residential facility or be placed on outpatient status, the court shall order the regional center director or
designee to evaluate the defendant and to submit to the court within 15 judicial days of the order a written
recommendation as to whether the defendant should be committed to a state hospital or developmental center or
to any other available residential facility approved by the regional center director.  No person shall be admitted
to a state hospital, developmental center, or other residential facility or accepted for outpatient status under
Section 1370.4 without having been evaluated by the regional center director or designee.

(3) When the court orders that the defendant be confined in a state hospital or other secure treatment facility
pursuant to clause (ii) or (iii) of subparagraph (B) of paragraph (1), the court shall provide copies of the
following documents which shall be taken with the defendant to the state hospital or other secure treatment
facility where the defendant is to be confined:

(A) State summary criminal history information.

(B) Any arrest reports prepared by the police department or other law enforcement agency.

(C) Records of any finding of mental incompetence pursuant to this chapter arising out of a complaint charging
a felony offense specified in Section 290 or any pending Section 1368 proceeding arising out of a charge of a
Section 290 offense.

(4) When the defendant is committed to a residential facility pursuant to clause (i) of subparagraph (B) of
paragraph (1) or the court makes the findings specified in clause (ii) or (iii) of subparagraph (B) of paragraph
(1) to assign the defendant to a facility other than a state hospital or other secure treatment facility, the court
shall order that notice be given to the appropriate law enforcement agency or agencies having local jurisdiction
at the site of the placement facility of any finding of mental incompetence pursuant to this chapter arising out of
a charge of a Section 290 offense.

(5)(A) If the defendant is committed or transferred to a state hospital or developmental center pursuant to this
section, the court may, upon receiving the written recommendation of the executive director of the state hospital
or developmental center and the regional center director that the defendant be transferred to a residential facility
approved by the regional center director, order the defendant transferred to that facility.  If the defendant is
committed or transferred to a residential facility approved by the regional center director, the court may, upon
receiving the written recommendation of the regional center director, transfer the defendant to a state hospital or
developmental center or to another residential facility approved by the regional center director.

In the event of dismissal of the criminal charges before the defendant recovers competence, the person shall be
subject to the applicable provisions of the Lanterman-Petris-Short Act (Part 1 (commencing with Section 5000)
of Division 5 of the Welfare and Institutions Code) or to commitment or detention pursuant to a petition filed
pursuant to Section 6502 of the Welfare and Institutions Code.

The defendant or prosecuting attorney may contest either kind of order of transfer by filing a petition with the
court for a hearing, which shall be held if the court determines that sufficient grounds exist.  At the hearing the
prosecuting attorney or the defendant may present evidence bearing on the order of transfer.  The court shall use



the same standards as used in conducting probation revocation hearings pursuant to Section 1203.2.

Prior to making an order for transfer under this section, the court shall notify the defendant, the attorney of
record for the defendant, the prosecuting attorney, and the regional center director or designee.

(B) If the defendant is committed to a state hospital or secure treatment facility pursuant to clause (ii) or (iii) of
subparagraph (B) of paragraph (1) and is subsequently transferred to any other facility, copies of the documents
specified in paragraph (3) shall be taken with the defendant to the new facility.  The transferring facility shall
also notify the appropriate law enforcement agency or agencies having local jurisdiction at the site of the new
facility that the defendant is a person subject to clause (ii) or (iii) of subparagraph (B) of paragraph (1).

(b)(1) Within 90 days of admission of a person committed pursuant to subdivision (a), the executive director or
designee of the state hospital, developmental center, or other facility to which the defendant is committed or the
outpatient supervisor where the defendant is placed on outpatient status shall make a written report to the
committing court and the regional center director or a designee concerning the defendant's progress toward
becoming mentally competent.  If the defendant has not become mentally competent, but the report discloses a
substantial likelihood the defendant will become mentally competent within the next 90 days, the court may
order that the defendant shall remain in the state hospital, developmental center, or other facility or on
outpatient status for that period of time.  Within 150 days of an admission made pursuant to subdivision (a) or if
the defendant becomes mentally competent, the executive director or designee of the hospital or developmental
center or person in charge of the facility or the outpatient supervisor shall report to the court and the regional
center director or his or her designee regarding the defendant's progress toward becoming mentally competent.
The court shall provide to the prosecutor and defense counsel copies of all reports under this section.  If the
report indicates that there is no substantial likelihood that the defendant has become mentally competent, the
committing court shall order the defendant to be returned to the court for proceedings pursuant to paragraph (2)
of subdivision (c).  The court shall transmit a copy of its order to the regional center director or designee and to
the executive director of the developmental center.

(2) Any defendant who has been committed or has been on outpatient status for 18 months, and is still
hospitalized or on outpatient status shall be returned to the committing court where a hearing shall be held
pursuant to the procedures set forth in Section 1369.  The court shall transmit a copy of its order to the regional
center director or designee and the executive d irector of the developmental center.

(3) If it is determined by the court that no treatment for the defendant's mental impairment is being conducted,
the defendant shall be returned to the committing court.  A copy of this order shall be sent to the regional center
director or designee and to the executive director of the developmental center.

(4) At each review by the court specified in this subdivision, the court shall determine if the security level of
housing and treatment is appropriate and may make an order in accordance with its determination.

(c)(1)(A) At the end of three years from the date of commitment or a period of commitment equal to the
maximum term of imprisonment provided by law for the most serious offense charged in the information,
indictment, or misdemeanor complaint, whichever is shorter, any defendant who has not become mentally
competent shall be returned to the committing court.

(B) The court shall notify the regional center director or designee and the executive director of the
developmental center of that return and of any resulting court orders.

(2) In the event of dismissal of the criminal charges before the defendant becomes mentally competent, the
defendant shall be subject to the applicable provisions of the Lanterman-Petris-Short Act (Part 1 (commencing
with Section 5000) of Division 5 of the Welfare and Institutions Code), or to commitment and detention
pursuant to a petition filed pursuant to Section 6502 of the Welfare and Institutions Code.  If it is found that the
person is not subject to commitment or detention pursuant to the applicable provision of the
Lanterman-Petris-Short Act (Part 1 (commencing with Section 5000) of Division 5 of the Welfare and
Institutions Code) or to commitment or detention pursuant to a petition filed pursuant to Section 6502 of the



Welfare and Institutions Code, the individual shall not be subject to further confinement pursuant to this article
and the criminal action remains subject to dismissal pursuant to Section 1385.  The court shall notify the
regional center director and the executive director of the developmental center of any dismissal.

(d) Notwithstanding any other provision of this section, the criminal action remains subject to dismissal
pursuant to Section 1385.  If at any time prior to the maximum period of time allowed for proceedings under
this article, the regional center director concludes that the behavior of the defendant related to the defendant's
criminal offense has been eliminated during time spent in court-ordered programs, the court may, upon
recommendation of the regional center director, dismiss the criminal charges.  The court shall transmit a copy
of any order of dismissal to the regional center director and to the executive director of the developmental
center.

(e) For the purpose of this section, "secure treatment facility" shall not include, except for state mental
hospitals, state developmental centers, and correctional treatment facilities, any facility licensed pursuant to
Chapter 2 (commencing with Section 1250) of, Chapter 3 (commencing with Section 1500) of, or Chapter 3.2
(commencing with Section 1569) of, Division 2 of the Health and Safety Code, or any community board and
care facility.

CREDIT(S)
(Added by Stats.1977, c. 695, p. 2245, § 5.  Amended by Stats.1978, c. 429, p. 1422, § 159, eff. July 17, 1978,
operative July 1, 1978; Stats.1980, c. 547, § 9; Stats.1980, c. 859, § 2; Stats.1980, c. 1253, § 2; Stats.1992, c.
722 (S.B.485), § 13, eff. Sept. 15, 1992; Stats.1996, c. 1026 (A.B.2104), § 2; Stats.1996, c. 1076 (S.B.1391), §
2.5.)

Historical Notes

Historical And Statutory Notes

2000 Main Volume
The 1978 amendment substituted in what is now the second sentence of the first paragraph of

subd.(a)(1) "Division 4.5 (commencing with Section 4500) of the Welfare and Institutions Code" for
"Division 25 (commencing with Section 38000) of the Health and Safety Code" and substituted in
what is now the second sentence of the second paragraph of subd.(a)(1) the "Director of
Developmental Services" for the "Director of Health".

The 1980 amendments rewrote the section, which previously read:
"(a) If the defendant is found mentally competent, the criminal process shall resume, the trial on the

offense charged shall proceed, and judgment may be pronounced.  If the defendant is found mentally
incompetent and is developmentally disabled, the trial or judgment shall be suspended until he
becomes mentally competent, and the court shall order that (1) in the meantime, the defendant be
delivered by the sheriff or other person designated by the court to a state hospital for the care and
treatment of the developmentally disabled or any other available residential facility approved by the
director of a regional center for the developmentally disabled established under Division 4.5
(commencing with Section 4500) of the Welfare and Institutions Code as will promote the
defendant's speedy restoration of mental competence, or be ordered to undergo outpatient treatment
as specified in Section 1370.3 and (2) upon his becoming competent, he be redelivered to the sheriff
or other person designated by the court to be returned to court where the criminal process shall
resume.  The court shall transmit a copy of its order to the regional center director or his designee.

"As used in this section, "developmental disability' means a disability which continues, or can be
expected to continue, indefinitely and constitutes a substantial handicap for such individual.  As
defined by the Director of Developmental Services, this term shall include mental retardation,
cerebral palsy, epilepsy, and autism.  This term shall also include handicapping conditions found to
be closely related to mental retardation or to require treatment similar to that required for mentally
retarded individuals, but shall not include other handicapping conditions that are solely physical in



nature.
"If the defendant has been charged with murder, mayhem, a violation of Section 207 or 209 in which the

victim suffers intentionally inflicted great bodily injury, robbery perpetrated by torture or by a
person armed with a dangerous or deadly weapon or in which the victim suffers great bodily injury,
a violation of Section 211a, a violation of Section 447a involving a trailer coach, as defined in
Section 635 of the Vehicle Code, or any dwelling house, a violation of subdivision (2) or (3) of
Section 261, a violation of Section 459 in the first degree, assault with intent to commit murder, a
violation of Section 220 in which the victim suffers great bodily injury, a violation of Section
12303.1, 12303.3, 12308, 12309, or 12310, or if the defendant has been charged with a felony
involving death, great bodily injury, or an act which poses a serious threat of bodily harm to another
person, the court shall direct that the defendant be confined for evaluation and treatment in a state
hospital or other residential facility approved by the regional center director for a minimum of 90
days before such defendant may be released on outpatient treatment pursuant to Section 1374.  Prior
to release on outpatient treatment, such defendant shall be returned to court for a hearing to
determine whether the defendant is entitled to be admitted to bail or released upon his own
recognizance.

"Prior to making such order, the court shall order the regional center director or his designee to evaluate
the defendant and to submit to the court within 15 judicial days of such order his written
recommendation as to whether the defendant should be required to undergo outpatient treatment, or
committed to a state hospital or to any other available residential facility approved by the regional
center director.

"If the defendant is committed or transferred to a state hospital pursuant to this section, the court may,
upon receiving the written recommendation of the superintendent of the state hospital and the
regional center director that the defendant be transferred to a residential facility approved by the
regional center director, order the defendant transferred to such facility.  If the defendant is
committed or transferred to a residential facility approved by the regional center director, the court
may, upon receiving the written recommendation of the regional center director, transfer the
defendant to a state hospital or to another residential facility approved by the regional center
director.

"In the event of dismissal of the criminal charges before the defendant recovers competence, the person
shall be subject to the applicable provisions of the Lanterman-Petris-Short Act (Part 1 (commencing
with Section 5000) of Division 5 of the Welfare and Institutions Code) or to commitment or
detention pursuant to a petition filed pursuant to Section 6502 of the Welfare and Institutions Code.

"The defendant or prosecuting attorney, if he chooses to contest either kind of order of transfer, may
petition the court for a hearing, which shall be held if the court determines that sufficient grounds
exist.  At such hearing the prosecuting attorney or the defendant may present evidence bearing on
the order of transfer.  The court shall use the same standards as used in conducting probation
revocation hearings pursuant to Section 1203.2.

"Prior to making an order for transfer under this section, the court shall notify the defendant, the
attorney of record for the defendant, the prosecuting attorney, and the regional center director or his
designee.

"(b)(1) Within 90 days of a commitment made pursuant to subdivision (a), the superintendent of the
state hospital or other facility to which the defendant is committed or from which the defendant is
placed on outpatient treatment shall make a written report to the regional center director or his
designee concerning the defendant's progress toward recovery of his mental competence which the
regional center director or his designee shall immediately transmit to the court as part of the
defendant's progress report.  If the defendant has not recovered his mental competence, but the
report discloses a substantial likelihood the defendant will regain his mental competence in the
foreseeable future, he shall remain in the state hospital or other facility or on outpatient treatment.
Thereafter, at sixmonth intervals or until the defendant becomes mentally competent, the
superintendent of the hospital or person in charge of the facility shall report to the regional center
director or his designee regarding the defendant's progress toward recovery of his mental



competence which the regional center director or his designee shall immediately transmit to the
court as part of the defendant's progress report.  If the report indicates that there is no substantial
likelihood that the defendant will regain his mental competence in the foreseeable future, the
committing court shall order him to be returned to the court for proceedings pursuant to paragraph
(2) of subdivision (c).  The court shall transmit a copy of its order to the regional center director or
his designee.

"(2) If, after the defendant has been committed or has undergone outpatient treatment for 18 months, he
is still hospitalized or on outpatient treatment pursuant to this section, he shall be returned to the
committing court where a hearing shall be held pursuant to the procedures set forth in Section 1369.
The court shall transmit a copy of its order to the regional center director or his designee.

"(3) If it is determined by the court that no treatment for the defendant's mental impairment is being
conducted, the defendant shall be returned to the committing court.

"(4) The regional center director or his designee shall deliver the reports made pursuant to paragraph (1)
to the committing court and shall provide a copy thereof to the defendant, his attorney of record, and
any other interested person specified by the defendant.

"(c)(1) If, at the end of three years from the date of commitment or a period of commitment equal to the
maximum term of imprisonment provided by law for the most serious offense charged in the
information, indictment, or misdemeanor complaint, whichever is shorter, the defendant has not
recovered his mental competence, he shall be returned to the committing court.  The court shall
notify the regional center director or his designee of such return and of any resulting court orders.

"(2) If it is found that the person is not subject to commitment or detention pursuant to the applicable
provision of the Lanterman-Petris-Short Act (Part 1 (commencing with Section 5000) of Division 5
of the Welfare and Institutions Code) or to commitment or detention pursuant to a petition filed
pursuant to Section 6502 of the Welfare and Institutions Code, the individual shall not be subject to
further confinement pursuant to this article and the criminal action remains subject to dismissal
pursuant to Section 1385.

"(d) Notwithstanding any other provision of this section, the criminal action remains subject to dismissal
pursuant to Section 1385.  If at any time prior to the maximum period of time allowed for
proceedings under this article, the regional center director concludes that the behavior of the
defendant related to the defendant's criminal offense has been eliminated during time spent in
court-ordered programs, the court may, upon recommendation of the regional center director,
dismiss the criminal charges."

Amendment of this section by §§ 2.1 to 2.3 of Stats.1980, c. 859, failed to take effect under the terms of
§ 6 of that Act.

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

Section 38 of Stats. 1982, c. 1549, p. 6045, provides:
"Notwithstanding any other provision of law, there shall be no increase in the number of state prisoners,

mentally disordered sex offenders, or commitments made pursuant to the Penal Code, except as
provided in section 1370.1 of the Penal Code, at any state hospital under the jurisdiction of the
Department of Developmental Services without the express, prior approval of the Legislature."

The 1992 amendment, in subd.(b)(1), in the first sentence, substituted "60 days" for "90 days", and
inserted "committing court in the", in the second sentence substituted "next 90 days, the court may
order that" for "foreseeable future", and inserted "for that period of time", in the third sentence
substituted "Within 150 days of a commitment made pursuant to subdivision (a) or if" for
"Thereafter at 6-month intervals or until", and inserted "the court and", and deleted the fourth
sentence, which read, "The regional center director shall transmit that report immediately to the
court as part of the defendant's progress report", and in the fifth sentence deleted "in the foreseeable
future" following "competent"; in subd.(b)(2), in the first sentence, substituted "six" for "18"; in
subd.(c)(1)(A), inserted the first sentence relating to defendants committed after the effective date of
the chapter, in the second sentence, inserted "Any defendant committed prior to the effective date of
the chapter adding the subparagraph who has not become mentally competent shall be returned to



the committee court at the end of six months from the effective date of the chapter adding the
subparagraph", and deleted "any defendant who has not become mentally competent shall be
returned to the committing court" following "shorter"; and made nonsubstantive changes throughout.

The 1996 amendment rewrote the section which had read:
"(a)(1) If the defendant is found mentally competent, the criminal process shall resume, the trial on the

offense charged shall proceed, and judgment may be pronounced.  If the defendant is found mentally
incompetent and is developmentally disabled, the trial or judgment shall be suspended until the
defendant becomes mentally competent, and the court shall consider a recommendation for
placement, which recommendation shall be made to the court by the director of a regional center or
designee, and that (A) in the meantime, the defendant be delivered by the sheriff or other person
designated by the court to a state hospital for the care and treatment of the developmentally disabled
or any other available residential facility approved by the director of a regional center for the
developmentally disabled established under Division 4.5 (commencing with Section 4500) of the
Welfare and Institutions Code as will promote the defendant's speedy attainment of mental
competence, or be placed on outpatient status pursuant to the provisions of Section 1370.4 and Title
15 (commencing with Section 1600) of Part 2, and (B) upon becoming competent, the defendant be
returned to the committing court pursuant to the procedures set forth in paragraph (2) of subdivision
(a) of Section 1372 or by another person designated by the court.  The court shall transmit a copy of
its order to the regional center director or designee and to the Director of Developmental Services.

"As used in this section, "developmental disability" means a disability which originates before an
individual attains age 18, continues, or can be expected to continue, indefinitely and constitutes a
substantial handicap for such individual, and shall not include other handicapping conditions that are
solely physical in nature.  As defined by the Director of Developmental Services, in consultation
with the Superintendent of Public Instruction, this term shall include mental retardation, cerebral
palsy, epilepsy, and autism.  This term shall also include handicapping conditions found to be
closely related to mental retardation or to require treatment similar to that required for mentally
retarded individuals, but shall not include other handicapping conditions that are solely physical in
nature.

"(2) Prior to making such order directing the defendant be confined in a state hospital or other
residential facility or be placed on outpatient status, the court shall order the regional center director
or designee to evaluate the defendant and to submit to the court within 15 judicial days of such order
a written recommendation as to whether the defendant should be committed to a state hospital or to
any other available residential facility approved by the regional center director.  No person shall be
admitted to a state hospital or other residential facility or accepted for outpatient status under Section
1370.4 without having been evaluated by the regional center director or designee.

"If the defendant is committed or transferred to a state hospital pursuant to this section, the court may,
upon receiving the written recommendation of the medical director of the state hospital and the
regional center director that the defendant be transferred to a residential facility approved by the
regional center director, order the defendant transferred to such facility.  If the defendant is
committed or transferred to a residential facility approved by the regional center director, the court
may, upon receiving the written recommendation of the regional center director, transfer the
defendant to a state hospital or to another residential facility approved by the regional center
director.

"In the event of dismissal of the criminal charges before the defendant recovers competence, the person
shall be subject to the applicable provisions of the Lanterman-Petris-Short Act (Part 1 (commencing
with Section 5000) of Division 5 of the Welfare and Institutions Code) or to commitment or
detention pursuant to a petition filed pursuant to Section 6502 of the Welfare and Institutions Code.

"The defendant or prosecuting attorney may contest either kind of order of transfer by filing a petition
with the court for a hearing, which shall be held if the court determines that sufficient grounds exist.
At such hearing the prosecuting attorney or the defendant may present evidence bearing on the order
of transfer.  The court shall use the same standards as used in conducting probation revocation
hearings pursuant to Section 1203.2.



"Prior to making an order for transfer under this section, the court shall notify the defendant, the
attorney of record for the defendant, the prosecuting attorney, and the regional center director or
designee.

"(b)(1) Within 60 days of a commitment made pursuant to subdivision (a), the medical director of the
state hospital or other facility to which the defendant is committed or the outpatient supervisor
where the defendant is placed on outpatient status shall make a written report to the committing
court and the regional center director or a designee concerning the defendant's progress toward
becoming mentally competent.  If the defendant has not become mentally competent, but the report
discloses a substantial likelihood the defendant will become mentally competent within the next 90
days, the court may order that the defendant shall remain in the state hospital or other facility or on
outpatient status for that period of time.  Within 150 days of a commitment made pursuant to
subdivision (a) or if the defendant becomes mentally competent, the medical director of the hospital
or person in charge of the facility or the outpatient supervisor shall report to the court and the
regional center director or his or her designee regarding the defendant's progress toward becoming
mentally competent.  The court shall provide to the prosecutor and defense counsel copies of all
reports under this section.  If the report indicates that there is no substantial likelihood that the
defendant has become mentally competent, the committing court shall order the defendant to be
returned to the court for proceedings pursuant to paragraph (2) of subdivision (c).  The court shall
transmit a copy of its order to the regional center director or designee and to the Director of
Developmental Services.

"(2) Any defendant who has been committed or has been on outpatient status for six months, and is still
hospitalized or on outpatient status shall be returned to the committing court where a hearing shall
be held pursuant to the procedures set forth in Section 1369.  The court shall transmit a copy of its
order to the regional center director or designee and the Director of Developmental Services.

"(3) If it is determined by the court that no treatment for the defendant's mental impairment is being
conducted, the defendant shall be returned to the committing court.  A copy of this order shall be
sent to the regional center director or designee and to the Director of Developmental Services.

"(c)(1)(A) Any defendant committed after the effective date of the chapter adding this subparagraph
who has not become mentally competent shall be returned to the committing court at the end of six
months from the date of commitment or a period of commitment equal to the maximum term of
imprisonment provided by law for the most serious offense charged in the information, indictment,
or misdemeanor complaint, whichever is shorter.  Any defendant committed prior to the effective
date of the chapter adding this subparagraph who has not become mentally competent shall be
returned to the committing court at the end of six months from the effective date of the chapter
adding this subparagraph; at the end of three years from the date of commitment; or a period of
commitment equal to the maximum term of imprisonment provided by law for the most serious
offense charged in the information, indictment, or misdemeanor complaint; whichever is shorter.

"(B) The court shall notify the regional center director or designee and the Director of Developmental
Services of that return and of any resulting court orders.

"(2) In the event of dismissal of the criminal charges before the defendant becomes mentally competent,
the defendant shall be subject to the applicable provisions of the Lanterman-Petris-Short Act (Part 1
(commencing with Section 5000) of Division 5 of the Welfare and Institutions Code), or to
commitment and detention pursuant to a petition filed pursuant to Section 6502 of the Welfare and
Institutions Code.  If it is found that the person is not subject to commitment or detention pursuant to
the applicable provision of the Lanterman-Petris-Short Act (Part 1 (commencing with Section 5000)
of Division 5 of the Welfare and Institutions Code) or to commitment or detention pursuant to a
petition filed pursuant to Section 6502 of the Welfare and Institutions Code, the individual shall not
be subject to further confinement pursuant to this article and the criminal action remains subject to
dismissal pursuant to Section 1385.  The court shall notify the regional center director and the
Director of Developmental Services of any such dismissal.

"(d) Notwithstanding any other provision of this section, the criminal action remains subject to dismissal
pursuant to Section 1385.  If at any time prior to the maximum period of time allowed for



proceedings under this article, the regional center director concludes that the behavior of the
defendant related to the defendant's criminal offense has been eliminated during time spent in
court-ordered programs, the court may, upon recommendation of the regional center director,
dismiss the criminal charges.  The court shall transmit a copy of any order of dismissal to the
regional center director and to the Director of Developmental Services."

Operative effect of Stats.1996, c. 1076, see Historical and Statutory Notes under Penal Code § 1370.
Under the provisions of § 11 of Stats.1996, c. 1076, the 1996 amendments of this section by c. 1026 and

c. 1076 were given effect and incorporated in the form set forth in § 2.5 of c. 1076.  An amendment
of this section by § 2 of Stats.1996, c. 1076, failed to become operative under the provisions of § 11
of that Act.

An amendment of this section by § 2.5 of Stats.1996, c. 1026, failed to become operative under the
provisions of § 7 of that Act.

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

Former § 1370.1, added by Stats.1971, c. 1817, p. 3937, § 1; amended by Stats.1973, c. 546, p. 1065, §
54; Stats.1976, c. 1158, p. 5227, § 1, relating to the same general subject matter, was repealed by
Stats.1977, c. 695, p. 2245, § 4.

Purported amendment of former § 1370.1 by Stats.1977, c. 1252, p. 4442, § 361 was subordinated under
§ 896 of that Act to the repeal of § 1370.1 by Stats.1977, c. 695, p. 2245, § 4, see Historical Note
under Business and Professions Code § 555.

Derivation: Former § 1370.1, added by Stats.1971, c. 1817, p. 3937, § 1, amended by Stats.1973, c.
546, p. 1065, § 54; Stats.1976, c. 1158, p. 5227, § 1.
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Bozzetti, Jr., Thomas N. Rusk, and Rudolf A. Read (1977) 14 San Diego L.Rev. 1058.
Restarting criminal proceedings after restoration of defendant's competence.  James Fife, 27 T.

Jefferson L. Rev. 93 (2004).
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Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §§2988, 2997, 3002
Cal Jur 3d Crim L §§2632, 2886, 2891, 2892, 2895, 2896
Necessity and sufficiency of competency hearings, as judged by federal constitutional standards, in

federal cases involving validity of guilty pleas entered by allegedly mentally incompetent state
convicts.  37 ALR Fed 356.

Notes Of Decisions

In general 1
Custody 2
Evaluation period 3
Validity   3/4 

. Validity

Statute mandating 180 days of confinement for a defendant found incompetent to stand trial on charges of child



molestation did not violate constitutional due process as applied to 79-year-old molestation defendant who
probably never would be restored to competence, in light of other statutory provision requiring progress review
after 90 days. People v. Superior Court (App. 3 Dist. 2005) 24 Cal.Rptr.3d 66, 125 Cal.App.4th 1558, review
denied. Constitutional Law  4344; Mental Health  433(2)

Statutory scheme for the developmentally disabled requiring defendant, who was found not competent to stand
trial, to undergo mandatory period of confinement in a locked facility before he could receive outpatient
treatment was constitutionally valid, notwithstanding findings that defendant, who was charged with gross
vehicular manslaughter while intoxicated and related crimes, was not dangerous and that his competency would
not be restored during the confinement period; Legislature's determination that persons accused of violent
felonies must undergo initial period of evaluation in locked residential facility was constitutionally reasonable.
People v. Amonson (App. 3 Dist. 2003) 7 Cal.Rptr.3d 831, 114 Cal.App.4th 463. Mental Health  433(1)

1. In general

Trial court's error in failing to appoint regional director for developmentally disabled to examine capital murder
defendant suffering from epilepsy was harmless, since court's determination that defendant was competent to
stand trial was based on evidence from court-appointed psychiatrists who were familiar with defendant's
developmental disability, testified at length about his epilepsy, and considered that disability in evaluating his
competence. People v. Leonard (2007) 58 Cal.Rptr.3d 368, 40 Cal.4th 1370, 157 P.3d 973, rehearing denied,
certiorari denied 128 S.Ct. 539, 169 L.Ed.2d 378. Criminal Law  1166(12); Mental Health  434

Trial court's error in failing to appoint regional director for developmentally disabled to examine defendant
suffering from qualifying developmental disability does not require reversal, unless error deprived defendant of
fair trial to determine his competency; disapproving People v. Castro, 78 Cal.App.4th 1402, 93 Cal.Rptr.2d
770. People v. Leonard (2007) 58 Cal.Rptr.3d 368, 40 Cal.4th 1370, 157 P.3d 973, rehearing denied, certiorari
denied 128 S.Ct. 539, 169 L.Ed.2d 378. Criminal Law  1166(12)

Accuseds, who had been committed to state hospital after being found to lack sufficient mental competence to
stand trial and who had been confined in hospital for several months, were entitled, without undue delay, to
have hospital authorities make reports regarding status of their progress towards competence. In re Davis (1973)
106 Cal.Rptr. 178, 8 Cal.3d 798, 505 P.2d 1018, certiorari denied 94 S.Ct. 87, 414 U.S. 870, 38 L.Ed.2d 88.
Mental Health  436.1

2. Custody

In view of finding that defendant, who was found mentally incompetent to stand trial because of his mental
retardation, was not likely to regain his competency in the foreseeable future the pending criminal proceeding
no longer provided a valid basis for his continued involuntary confinement; however, in view of pending
conservatorship proceedings in another district best interests of defendant would be served by placing his
custody in care of that court, rather than ordering his immediate release. In re Newmann (App. 4 Dist. 1976)
134 Cal.Rptr. 886, 65 Cal.App.3d 57. Mental Health  437

3. Evaluation period

Usual 90-day minimum evaluation period following a finding of incompetency to stand trial is applicable to a
case where incompetency is caused by mental retardation, but the 90-day rule is not absolute and may be
extended in the court's discretion provided reasonable ground exists; hence, although finding that defendant was
mentally incompetent to stand trial was based on his mental retardation trial court should not have ordered him
confined to Patton state hospital for one year without a finding he was likely to regain his competency. In re
Newmann (App. 4 Dist. 1976) 134 Cal.Rptr. 886, 65 Cal.App.3d 57. Mental Health  437

§ 1370.2. Dismissal of misdemeanor charges against one mentally incompetent 



     •     Historical Notes     •     Research References

If a person is adjudged mentally incompetent pursuant to the provisions of this chapter, the superior court may
dismiss any misdemeanor charge pending against the mentally incompetent person.  Ten days notice shall be
given to the district attorney of any motion to dismiss pursuant to this section.  The court shall transmit a copy
of any order dismissing a misdemeanor charge pursuant to this section to the community program director, the
county mental health director, or the regional center director and the Director of Developmental Services, as
appropriate.

CREDIT(S)
(Added by Stats.1974, c. 1511, p. 3320, § 7, eff. Sept. 27, 1974.  Amended by Stats.1980, c. 547, § 10;
Stats.1985, c. 1232, § 6, eff. Sept. 30, 1985; Stats.1992, c. 722 (S.B.485), § 14, eff. Sept. 15, 1992.)

Historical Notes

Historical And Statutory Notes

2000 Main Volume
The 1980 amendment added the third sentence.
The 1985 amendment substituted in the third sentence "community program director" for "county

mental health director and the Director of Mental Health".
The 1992 amendment, in the third sentence, inserted "the county mental health director"; and made

nonsubstantive changes throughout.

Research References

Cross References

Automation of criminal histories of mentally disordered offenders, see Penal Code § 1619.

Law Review And Journal Commentaries

Restarting criminal proceedings after restoration of defendant's competence.  James Fife, 27 T.
Jefferson L. Rev. 93 (2004).
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Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §3001
Cal Jur 3d Crim L §2893

§ 1370.3. Placement on outpatient status from commitment 

     •     Historical Notes     •     Research References

A person committed to a state hospital or other treatment facility under the provisions of this chapter may be
placed on outpatient status from such commitment as provided in Title 15 (commencing with Section 1600) of
Part 2.

CREDIT(S)
(Added by Stats.1980, c. 547, § 12.)
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Former § 1370.3, added by Stats.1975, c. 1274, p. 3395, § 5, amended by Stats.1977, c. 691, p. 2227, §

2.5; Stats.1978, c. 1291, p. 4226, § 3, relating to outpatient treatment, was repealed by Stats.1980, c.
547, § 11.
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Restarting criminal proceedings after restoration of defendant's competence.  James Fife, 27 T.
Jefferson L. Rev. 93 (2004).
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Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §2999
Cal Jur 3d Crim L §2894

§ 1370.4. Conditions for order for outpatient treatment; law applicable 
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If, in the evaluation ordered by the court under Section 1370.1, the regional center director, or a designee, is of
the opinion that the defendant is not a danger to the health and safety of others while on outpatient treatment
and will benefit from such treatment, and has obtained the agreement of the person in charge of a residential
facility and of the defendant that the defendant will receive and submit to outpatient treatment and that the
person in charge of the facility will designate a person to be the outpatient supervisor of the defendant, the court
may order the defendant to undergo outpatient treatment.  All of the provisions of Title 15 (commencing with
Section 1600) of Part 2 shall apply where a defendant is placed on outpatient status under this section, except
that the regional center director shall be substituted for the community program director, the Director of
Developmental Services for the Director of Mental Health, and a residential facility for a treatment facility for
the purposes of this section.

CREDIT(S)
(Added by Stats.1980, c. 547, § 13.  Amended by Stats.1985, c. 1232, § 7, eff. Sept. 30, 1985.)

Historical Notes

Historical And Statutory Notes

2000 Main Volume
The 1985 amendment substituted near the end of the section "community program" for "county mental

health" director.

Research References



Law Review And Journal Commentaries

Restarting criminal proceedings after restoration of defendant's competence.  James Fife, 27 T.
Jefferson L. Rev. 93 (2004).

2000 Main Volume

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §3002
Cal Jur 3d Crim L §§2892, 2895

Notes Of Decisions

Developmentally disabled 1

1. Developmentally disabled

Statutory scheme for the developmentally disabled required defendant, who was found not competent to stand
trial, to undergo a minimum period of treatment in a locked facility before he could receive outpatient
treatment, after defendant was charged with gross vehicular manslaughter while intoxicated and related crimes;
relevant statutes together provided that outpatient status "shall" not be available for a developmentally disabled
person charged with and found incompetent on a charge of a felony involving death until the person has
actually been confined in a residential facility. People v. Amonson (App. 3 Dist. 2003) 7 Cal.Rptr.3d 831, 114
Cal.App.4th 463. Mental Health  437

§ 1370.5. Escape of one committed to mental health facility 

     •     Historical Notes     •     Research References

(a) Every person committed to a state hospital or other public or private mental health facility pursuant to the
provisions of Section 1370, 1370.01, or 1370.1, who escapes from or who escapes while being conveyed to or
from a state hospital or facility, is punishable by imprisonment in the county jail not to exceed one year or in the
state prison for a determinate term of one year and one day.  The term of imprisonment imposed pursuant to this
section shall be served consecutively to any other sentence or commitment.

(b) The medical director or person in charge of a state hospital or other public or private mental health facility
to which a person has been committed pursuant to the provisions of Section 1370, 1370.01, or 1370.1 shall
promptly notify the chief of police of the city in which the hospital or facility is located, or the sheriff of the
county if the hospital or facility is located in an unincorporated area, of the escape of the person, and shall
request the assistance of the chief of police or sheriff in apprehending the person, and shall within 48 hours of
the escape of the person orally notify the court that made the commitment, the prosecutor in the case, and the
Department of Justice of the escape.

CREDIT(S)
(Added by Stats.1981, c. 1054, § 2.  Amended by Stats.1989, c. 568, § 2; Stats.1992, c. 722 (S.B.485), § 15, eff.
Sept. 15, 1992.)

Historical Notes

Historical And Statutory Notes

2000 Main Volume



The 1989 amendment substituted "for a determinate term of" for "not to exceed" before "one year and
one day".

The 1992 amendment, in subds.(a) and (b), in the first sentences, inserted "1370.01".

Research References

Cross References

Similar provisions, see Penal Code §§ 1026.4, 4536.

Law Review And Journal Commentaries

Escaping the asylum: When freedom is a crime.  Grant H. Morris, 40 San Diego L.Rev. 481 (2003).
Restarting criminal proceedings after restoration of defendant's competence.  James Fife, 27 T.

Jefferson L. Rev. 93 (2004).
2000 Main Volume

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §§1211, 2998
Cal Jur 3d Crim L §2896
Conviction for escape where prisoner fails to leave confines of prison or institution.  79 ALR4th

1060.

§ 1371. Commitment of defendant; exoneration of bail or return of deposit 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The commitment of the defendant, as described in Section 1370 or 1370.01, exonerates his or her bail, or
entitles a person, authorized to receive the property of the defendant, to a return of any money he or she may
have deposited instead of bail, or gives, to the person or persons found by the court to have deposited any
money instead of bail on behalf of the defendant, a right to the return of that money.

CREDIT(S)
(Enacted 1872.  Amended by Stats.1935, c. 657, p. 1815, § 10; Stats.1992, c. 722 (S.B.485), § 16, eff. Sept. 15,
1992.)

Historical Notes

Historical And Statutory Notes

2000 Main Volume
The 1935 amendment referred to the commitment of the defendant as mentioned in "section 1370 of this

code", instead of "the last section", and added at the end of the section "or gives, to the person or
persons found by the court to have deposited any money instead of bail on behalf of said defendant,
a right to the return of such money."

The 1935 repeal of conflicting acts, see Historical Note under § 997.
The 1992 amendment inserted "or 1370.01"; and made gender related and nonsubstantive changes

throughout.
Derivation: Stats.1851, c. 29, p. 278, § 590.

Research References



Cross References

Exoneration of bail and refund of deposit, see Penal Code § 1166.

Law Review And Journal Commentaries

Release of sureties on exoneration of bail.  Roy A. Gustafson (1956) 44 Cal.L.Rev. 815, 831.
Restarting criminal proceedings after restoration of defendant's competence.  James Fife, 27 T.

Jefferson L. Rev. 93 (2004).
2000 Main Volume

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §2998
Cal Jur 3d Crim L §2632
 Am Jur 2d (Rev) Bail and Recognizance §§166, 169.

Notes Of Decisions

In general 1

1. In general

Surety, having breached its obligation under bail bond in not surrendering the principal within time required by
law for setting aside of bail forfeiture, could not be heard to collaterally attack the proceedings in trial court,
based upon alleged insanity of its principal. Bean v. Los Angeles County (App. 2 Dist. 1967) 60 Cal.Rptr. 804,
252 Cal.App.2d 754. Bail  79(1)

Assuming that petition to declare defendant charged with violations of Motor Vehicle Code a mentally ill
person was pending but undetermined at the same time that misdemeanor proceedings were pending, defendant
would have been entitled to bail as a matter of right under either or both such proceedings until he was
adjudicated to be a mentally ill person and committed to a state hospital, unless it could be shown that his
condition was such that for his safety or for protection of society it would have been proper to deny bail. Bean
v. Los Angeles County (App. 2 Dist. 1967) 60 Cal.Rptr. 804, 252 Cal.App.2d 754. Bail  42; Mental Health

 50

§ 1372. Restoration of competency; return to court; notice; hearing; release of defendant or return to
secure facility; payment of costs 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a)(1) If the medical director of the state hospital or other facility to which the defendant is committed, or the
community program director, county mental health director, or regional center director providing outpatient
services, determines that the defendant has regained mental competence, the director shall immediately certify
that fact to the court by filing a certificate of restoration with the court by certified mail, return receipt
requested.  For purposes of this section, the date of filing shall be the date on the return receipt.

(2) The court's order committing an individual to a state hospital or other treatment facility pursuant to Section
1370 shall include direction that the sheriff shall redeliver the patient to the court without any further order
from the court upon receiving from the state hospital or treatment facility a copy of the certificate of restoration.

(3) The defendant shall be returned to the committing court in the following manner:



(A) A patient who remains confined in a state hospital or other treatment facility shall be redelivered to the
sheriff of the county from which the patient was committed.  The sheriff shall immediately return the person
from the state hospital or other treatment facility to the court for further proceedings.

(B) The patient who is on outpatient status shall be returned by the sheriff to court through arrangements made
by the outpatient treatment supervisor.

(C) In all cases, the patient shall be returned to the committing court no later than 10 days following the filing
of a certificate of restoration.  The state shall only pay for 10 hospital days for patients following the filing of a
certificate of restoration of competency.  The State Department of Mental Health shall report to the fiscal and
appropriate policy committees of the Legislature on an annual basis in February, on the number of days that
exceed the 10-day limit prescribed in this subparagraph.  This report shall include, but not be limited to, a data
sheet that itemizes by county the number of days that exceed this 10-day limit during the preceding year.

(b) If the defendant becomes mentally competent after a conservatorship has been established pursuant to the
applicable provisions of the Lanterman-Petris-Short Act, Part 1 (commencing with Section 5000) of Division 5
of the Welfare and Institutions Code, and Section 1370, the conservator shall certify that fact to the sheriff and
district attorney of the county in which the defendant's case is pending, defendant's attorney of record, and the
committing court.

(c) When a defendant is returned to court with a certification that competence has been regained, the court shall
notify either the community program director, the county mental health director, or the regional center director
and the Director of Developmental Services, as appropriate, of the date of any hearing on the defendant's
competence and whether or not the defendant was found by the court to have recovered competence.

(d) If the committing court approves the certificate of restoration to competence as to a person in custody, the
court shall hold a hearing to determine whether the person is entitled to be admitted to bail or released on own
recognizance status pending conclusion of the proceedings.  If the superior court approves the certificate of
restoration to competence regarding a person on outpatient status, unless it appears that the person has refused
to come to court, that person shall remain released either on own recognizance status, or, in the case of a
developmentally disabled person, either on the defendant's promise or on the promise of a responsible adult to
secure the person's appearance in court for further proceedings.  If the person has refused to come to court, the
court shall set bail and may place the person in custody until bail is posted.

(e) A defendant subject to either subdivision (a) or (b) who is not admitted to bail or released under subdivision
(d) may, at the discretion of the court, upon recommendation of the director of the facility where the defendant
is receiving treatment, be returned to the hospital or facility of his or her original commitment or other
appropriate secure facility approved by the community program director, the county mental health director, or
the regional center director.  The recommendation submitted to the court shall be based on the opinion that the
person will need continued treatment in a hospital or treatment facility in order to maintain competence to stand
trial or that placing the person in a jail environment would create a substantial risk that the person would again
become incompetent to stand trial before criminal proceedings could be resumed.

(f) Notwithstanding subdivision (e), if a defendant is returned by the court to a hospital or other facility for the
purpose of maintaining competency to stand trial and that defendant is already under civil commitment to that
hospital or facility from another county pursuant to the Lanterman-Petris-Short Act (Part 1 (commencing with
Section 5000) of Division 5 of the Welfare and Institutions Code) or as a developmentally disabled person
committed pursuant to Article 2 (commencing with Section 6500) of Chapter 2 of Part 2 of Division 6 of the
Welfare and Institutions Code, the costs of housing and treating the defendant in that facility following return
pursuant to subdivision (e) shall be the responsibility of the original county of civil commitment.

CREDIT(S)
(Enacted 1872.  Amended by Stats.1905, c. 541, p. 704, § 2; Stats.1968, c. 599, p. 1270, § 1; Stats.1974, c.
1511, p. 3320, § 8, eff. Sept. 27, 1974; Stats.1980, c. 547, § 14; Stats.1981, c. 611, § 1; Stats.1985, c. 1232, § 8,
eff. Sept. 30, 1985; Stats.1992, c. 722 (S.B.485), § 17, eff. Sept. 15, 1992; Stats.1997, c. 294 (S.B.391), § 31,



eff. Aug. 18, 1997; Stats.2003, c. 356 (A.B.941), § 1; Stats.2004, c. 183 (A.B.3082), § 271; Stats.2004, c. 405
(S.B.1796), § 15.)

Historical Notes

Historical And Statutory Notes

2003 Legislation
Stats.2003, c. 356 (A.B.941), rewrote subd.(a)(2); and in subd.(b), inserted "the" preceding "defendant's

case is pending".  Prior to amendment, subd.(a)(2) had read:
"The court's order committing an individual to a state hospital or other treatment facility pursuant to

Section 1370 shall include direction that the sheriff shall redeliver the patient to the court without
any further order from the court upon receiving from the state hospital or treatment facility a copy of
the certificate of restoration.  The defendant shall be returned to the committing court in the
following manner:  A patient who remains confined in a state hospital or other treatment facility
shall be redelivered to the sheriff of the county from which the patient was committed.  The sheriff
shall immediately return the person from the state hospital or other treatment facility to the court for
further proceedings.  The patient who is on outpatient status shall be returned by the sheriff to court
through arrangements made by the outpatient treatment supervisor.  In all cases, the patient shall be
returned to the committing court no later than 10 days following the filing of a certificate of
restoration.  The state shall only pay for 10 hospital days for patients following the filing of a
certificate of restoration of competency.  The State Department of Mental Health shall report to the
fiscal and policy committees of the Legislature on an annual basis in January, on the number of days
that exceed the 10-day limit."

2004 Legislation
Subordination of legislation by Stats.2004, c. 183 (A.B.3082), to other 2004 legislation, see Historical

and Statutory Notes under Business and Professions Code § 511.3.
Stats.2004, c. 405 (S.B.1796), in subd.(a)(3)(C), added "In" at the beginning of the paragraph, and in

subd.(d), substituted "If" for "Where" in three places.
Subordination of legislation by Stats.2004, c. 405 (S.B.1796), to other 2004 legislation, with the

exception of Assembly Bill 3082 (Stats.2004, c. 183), and cost reimbursement provisions, see
Historical and Statutory Notes under Evidence Code § 912.

2000 Main Volume
As enacted in 1872, the section read:
"If the defendant is received into the Asylum, he must be detained there until be becomes sane.  When

he becomes sane, the Superintendent must give notice of that fact to the Sheriff and District
Attorney of the county.  The Sheriff must thereupon, without delay, bring the defendant from the
Asylum, and place him in proper custody until he is brought to trial or judgment, as the case may be,
or is legally discharged."

The 1901 revision act, Stats.1901, c. 158, p. 497, § 291, amending a § 1372, held unconstitutional in
Lewis v. Dunne (1901) 66 P. 478, 134 Cal. 291, 55 L.R.A. 833, 86 Am.St.Rep. 257, was repealed by
Stats.1955, c. 48, p. 491, § 1.

The 1905 amendment, in the first and third sentences, referred to the "state hospital" instead of to the
"Asylum".  In the second sentence, it was required that the superintendent must "certify", instead of
"give notice of", that fact to the sheriff, etc.

The 1968 amendment required the superintendent to certify sanity, to "the court wherein the defendant's
case is pending."

The 1974 amendment rewrote the section, which previously read:
"If the defendant is received into the state hospital he must be detained there until he becomes sane.

When he becomes sane, the superintendent must certify that fact to the sheriff and district attorney of
the county, and the court wherein the defendant's case is pending.  The sheriff must thereupon,



without delay, bring the defendant from the state hospital, and place him in proper custody until he
is brought to trial or judgment, as the case may be, or is legally discharged."

The 1980 amendment deleted former subds.(a) and (c) and added new subds.(a), (c) and (d).  The
deleted subdivisions had read:

"(a) If the superintendent of the hospital or facility to which the defendant is committed determines that
the defendant has regained his mental competence, he shall immediately certify that fact to the court,
sheriff, and district attorney of the county in which defendant's case is pending and to defendant's
attorney of record.

"(c) In the case of a defendant who is subject either to subdivision (a) or (b), the court shall order the
sheriff to immediately return the defendant to the court in which the criminal charge is pending.
Within two judicial days of the defendant's return the court shall hold a hearing to determine whether
the defendant is entitled to be admitted to bail or released upon his own recognizance pending
conclusion of the proceedings."

The 1981 amendment added subd.(e).
The 1985 amendment substituted throughout the section reference to "community program director" for

"county mental health director", deleted reference to § 1374.1 preceding "determines that the
defendant" in subd.(a)(1), and deleted "and the Director of Mental Health" preceding "or the
regional center director" in subd.(c).

The 1992 amendment, in subd.(a)(1), inserted "county mental health director", and deleted "under Title
15 (commencing with Section 1600) of Part 2 or Section 1370.4" following "out-patient services"; in
subd.(a)(2), inserted the fourth sentence relating to return to committing court, and added the fifth
sentence relating to state payment of hospital expenses; in subd.(c), inserted "the county mental
health director"; in subd.(e), in the first sentence, inserted "the county mental health director"; and
made nonsubstantive changes throughout.

Stats.1997, c. 294 (S.B.391), rewrote subd.(a); and added subd.(f), relating to payment of costs of
housing and treatment for defendants returned to secure facilities.  Prior to amendment, subd.(a)
read:

"(a)(1) If the medical director of the state hospital or other facility to which the defendant is committed,
or the community program director, county mental health director, or regional center director
providing outpatient services, determines that the defendant has regained mental competence, the
director shall immediately certify that fact to the court.

"(2) Upon the filing of a certificate of restoration, the defendant shall be returned to the committing
court in the following manner: A patient who remains confined in a state hospital or other treatment
facility shall be redelivered to the sheriff of the county from which the patient was committed.  The
sheriff shall immediately return the person to the court for further proceedings.  The patient who is
on outpatient status shall be returned to court through arrangements made by the outpatient treatment
supervisor.  In all cases, the patient shall be returned to the committing court no later than 10 days
following the filing of a certificate of restoration.  The state shall only pay for 10 hospital days for
patients following the filing of a certificate of restoration of competency."

Severability of provisions of Stats.1997, c. 294 (S.B.391), see Historical and Statutory Notes under
Government Code § 95001.5.

Derivation: Stats.1851, c. 29, p. 278, § 591.

Research References

Cross References

Disposition of mentally disordered criminals upon recovery, see Welfare and Institutions Code §
7375.

Judgment after recovery of sanity, see Penal Code § 1201.



Law Review And Journal Commentaries

Commitment of individuals found incompetent to stand trial; California's new scheme.  Marjory
Winston Parker (1975) 6 Pac.L.J. 484.

Incompetent defendants. (1982) 13 Pac.L.J. 655.
Restarting criminal proceedings after restoration of defendant's competence.  James Fife, 27 T.

Jefferson L. Rev. 93 (2004).
Restatement of law of insanity as defense in criminal law of California. (1954) 27 S.Cal.L.Rev. 181.
2000 Main Volume

Library References

Penal Code revision, tentative draft No. 2.  Joint Legislative Committee for Revision of the Penal
Code, 1968, p. 3.  Appendix to Journal of Senate Reg.Sess., 1968.

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §§2588, 2982, 3000, 3001
Cal Jur 3d Crim L §§2890, 2892, 2897

Notes Of Decisions

Burden 7
Certification of sanity 6
Construction and application 2
Construction with other laws 3
Determination of sanity 4
Examination of defendant 5
Habeas corpus 13
Hearing 9
Instructions 11
Jurisdiction 8
Presumptions 10
Review 14
Validity 1
Verdict 12

1. Validity

Due process is not violated by placing burden of proof by preponderance of the evidence on defendant to show,
at hearing which he requested following certification of restoration of competency, that he is not competent.
People v. Mixon (App. 2 Dist. 1990) 275 Cal.Rptr. 817, 225 Cal.App.3d 1471, review denied. Constitutional
Law  4783(4); Constitutional Law  4783(5)

2. Construction and application

Although superintendent of state hospital to which defendant is committed may subsequently determine that he
is restored to sanity and can be returned for further proceedings in the criminal action, this does not mean that
the order of commitment is an "interlocutory order". People v. Fields (1965) 42 Cal.Rptr. 833, 62 Cal.2d 538,
399 P.2d 369, certiorari denied 86 S.Ct. 113, 382 U.S. 858, 15 L.Ed.2d 95. Mental Health  437

In prosecution of one who had previously been committed to state hospital for the insane, this chapter, dealing
with inquiry into insanity of a defendant before trial or after conviction, was not applicable. People v. Puter



(App. 2 Dist. 1948) 85 Cal.App.2d 348, 193 P.2d 23. Criminal Law  625(1)

3. Construction with other laws

Sections 3700 to 3704 and this chapter, relating to insanity of an accused, are in pari materia, and interpretation
of a sentence in one controlled interpretation of virtually the same sentence in the other. Ex parte Phyle (1947)
30 Cal.2d 838, 186 P.2d 134, certiorari granted 68 S.Ct. 656, 333 U.S. 841, 92 L.Ed. 1125, certiorari dismissed
68 S.Ct. 1131, 334 U.S. 431, 92 L.Ed. 1494, rehearing denied 68 S.Ct. 1526, 334 U.S. 862, 92 L.Ed. 1782.
Courts  90(4); Statutes  223.2(1.1); Statutes  223.2(.5)

4. Determination of sanity

The standard to be applied to determine whether a person is "presently sane" is whether a defendant is capable
of understanding the nature and purpose of the proceedings taken against him, whether he comprehends his own
status and condition in reference to such proceedings, and whether he is capable to assist his attorney in
conducting his defense, or able to conduct his own defense in a rational manner. People v. Crosier (App. 2 Dist.
1974) 116 Cal.Rptr. 467, 41 Cal.App.3d 712, certiorari denied 95 S.Ct. 1956, 421 U.S. 966, 44 L.Ed.2d 453,
rehearing denied 95 S.Ct. 2669, 422 U.S. 1049, 45 L.Ed.2d 703. Mental Health  432

The standard under the "M'Naughton insanity" test to determine whether a person is sane is, did the defendant
have sufficient mental capacity to know and understand what he was doing, and did he know and understand
that it was wrong and a violation of the rights of another; to be "sane" and thus responsible to the law for the act
committed, the defendant must be able to both know and understand the nature and quality of his act and to
distinguish between right and wrong at the time of the commission of the offense. People v. Crosier (App. 2
Dist. 1974) 116 Cal.Rptr. 467, 41 Cal.App.3d 712, certiorari denied 95 S.Ct. 1956, 421 U.S. 966, 44 L.Ed.2d
453, rehearing denied 95 S.Ct. 2669, 422 U.S. 1049, 45 L.Ed.2d 703. Criminal Law  48

Under § 1370, and this section, providing that a defendant in a criminal case who is pronounced insane pending
trial shall be committed to the state insane asylum, and that upon his becoming sane the superintendent must
give notice of that fact, and thereupon the sheriff shall take defendant into custody until he is brought to trial or
judgment, a defendant who has been thus committed to the asylum is to be deemed sane, within the meaning of
the statute, when his memory is unimpaired, and he is in possession of every faculty requisite to the defense of
the accusation against him, although suffering from a chronic and latent disease of the brain, which under the
excitement of intoxicating drink, to which he is predisposed, will lead him to the commission of criminal acts.
In re Buchanan (1900) 129 Cal. 330, 61 P. 1120. Mental Health  432

5. Examination of defendant

Defense counsel's request for order for appointment of confidential psychiatrist so that counsel could determine
type of plea to make if defendant, who was presently incompetent to stand trial and who was presently
committed to state hospital, was returned for trial, was not premature and did not have to await defendant's
return for trial, where possibility that defendant may never recover competency to stand trial and that murder
charge against her may ultimately be dismissed could not weigh against her rights now to secure testimony
subject to being lost, which could operate to secure for her a favorable verdict. Echavarria v. Superior Court of
Los Angeles County (App. 2 Dist. 1979) 156 Cal.Rptr. 527, 94 Cal.App.3d 467. Mental Health  434

6. Certification of sanity

Provision of this section that superintendent of state hospital must certify to sheriff and district attorney that
defendant who had been detained in state hospital has become sane applies to proceeding suspended for
determination of sanity and does not apply to proceedings which were not so suspended. People v. Glover (App.
2 Dist. 1967) 65 Cal.Rptr. 219, 257 Cal.App.2d 502. Mental Health  438

Defendant was sane at time he pleaded guilty to grand theft, and proceeding to determine his sanity at time of
plea was not required, where defendant had been committed to state hospital and had been returned therefrom
upon superintendent's certificate showing him to have recovered his sanity. Application of Hedberg (App. 2



Dist. 1965) 43 Cal.Rptr. 193, 232 Cal.App.2d 728. Mental Health  438

A certificate of accused's discharge from state hospital, to which he was committed as mentally ill person after
being found sane at time of his admitted commission of assault with intent to commit robbery, of which he
pleaded not guilty by reason of insanity, was not required to be filed with court, nor any particular formality
followed in notifying court of such discharge, in order to authorize pronouncement of judgment against accused
and his sentence to state prison. People v. Zollo (App. 1953) 120 Cal.App.2d 313, 261 P.2d 38. Sentencing And
Punishment  264(6)

Requirement of this section, that superintendent of state hospital to which defendant has been committed until
he becomes sane, certify to sheriff and district attorney that defendant has become sane, is for purpose of
bringing defendant to trial or judgment in proceeding which was suspended when defendant was found insane.
People v. Field (App. 2 Dist. 1951) 108 Cal.App.2d 496, 238 P.2d 1052. Mental Health  438

If any person has been convicted of a crime and after conviction has been committed to a state hospital, he is
not entitled to a judicial determination of his restoration to sanity following certification by superintendent of
hospital that he is sane. People v. Puter (App. 2 Dist. 1948) 85 Cal.App.2d 348, 193 P.2d 23. Mental Health

 438

The fact that an adjudication of insanity after conviction, sentence, and delivery to warden of state prison for
execution has been made by a court of law does not require that determination of restoration to sanity be made
only by a court of law. Ex parte Phyle (1947) 30 Cal.2d 838, 186 P.2d 134, certiorari granted 68 S.Ct. 656, 333
U.S. 841, 92 L.Ed. 1125, certiorari dismissed 68 S.Ct. 1131, 334 U.S. 431, 92 L.Ed. 1494, rehearing denied 68
S.Ct. 1526, 334 U.S. 862, 92 L.Ed. 1782. Sentencing And Punishment  1794

The certification of superintendent of state hospital for insane as to sanity of defendant in criminal case before
he can be tried for alleged offense is not required to be made in any particular form or to be produced in court
as a prerequisite to right to proceed to trial, but is at most merely a formal statement made to sheriff and district
attorney that defendant is not insane, and there is no specific requirement that such certification be filed. People
v. Lindley (1945) 26 Cal.2d 780, 161 P.2d 227. Criminal Law  625(1)

Where superintendent of state hospital for insane notified sheriff and district attorney that defendant in murder
prosecution who had been committed to state hospital, was sane, and no point to contrary was mentioned until
on motion for new trial, claim that there was no evidence of defendant's sanity because of sheriff's failure to
produce certificate signed by superintendent showing that defendant had been discharged from hospital could
not be considered, in absence of showing that sufficient certification of sanity was not duly made, or if
demanded it could not have been produced. People v. Lindley (1945) 26 Cal.2d 780, 161 P.2d 227. Criminal
Law  625(1)

Action of superintendent of hospital for insane in making official record and in reporting to sheriff that
defendant, in murder prosecution, who had been committed to hospital for insanity but who was never
considered insane by superintendent, was not insane, constituted sufficient certification of defendant's sanity to
justify the proper officials in proceeding with criminal prosecution, although superintendent did not certify that
defendant had recovered his sanity. People v. Superior Court of Contra Costa County (1935) 4 Cal.2d 136, 47
P.2d 724. Mental Health  432

Court order is unnecessary to recall defendant from insane hospital for trial after medical superintendent
declared him sane. People v. Rice (App. 2 Dist. 1927) 83 Cal.App. 55, 256 P. 450. Criminal Law  625

7. Burden

The presumption, at a hearing on a defendant's recovery of mental competence to stand trial, that defendant is
mentally competent operates to impose the burden of proof on the party, if any, who claims that the defendant is
mentally incompetent, and fixes the weight thereof at the preponderance of the evidence. People v. Rells (2000)
94 Cal.Rptr.2d 875, 22 Cal.4th 860, 22 Cal.4th 1257A, 996 P.2d 1184, as modified, certiorari denied 121 S.Ct.



241, 531 U.S. 902, 148 L.Ed.2d 173. Criminal Law  625.15

Any error by trial court in erroneously allocating burden of proof as to restoration of murder defendant's
competency to stand trial was not prejudicial, where substantial and uncontested evidence established that
defendant was competent to stand trial after receiving psychotropic medication. People v. Sakarias (2000) 94
Cal.Rptr.2d 17, 22 Cal.4th 596, 995 P.2d 152, rehearing denied, certiorari denied 121 S.Ct. 347, 531 U.S. 947,
148 L.Ed.2d 279, habeas corpus granted in part 25 Cal.Rptr.3d 265, 35 Cal.4th 140, 106 P.3d 931, certiorari
denied 126 S.Ct. 430, 546 U.S. 939, 163 L.Ed.2d 327. Criminal Law  1166(12)

Requirement that defendant be convicted only on proof beyond a reasonable doubt is not violated when burden
of proof is placed upon defendant at hearing which he requested following certification of restoration of
competency. People v. Mixon (App. 2 Dist. 1990) 275 Cal.Rptr. 817, 225 Cal.App.3d 1471, review denied.
Criminal Law  625.15

8. Jurisdiction

After defendant's competency was restored, the trial court was not required to declare a mistrial and assign the
matter for a new trial, but could resume trial; time of incompetency was relatively short and trial court was
available to resume proceedings after restoration of competency. People v. Smith (App. 5 Dist. 2003) 1
Cal.Rptr.3d 779, 110 Cal.App.4th 492, review denied, certiorari denied 124 S.Ct. 1672, 541 U.S. 944, 158
L.Ed.2d 369, habeas corpus dismissed 2006 WL 2943094. Criminal Law  625(1)

Where it was necessary for superintendent of state mental hospital to observe defendant before releasing him
for trial even though psychiatrist had expressed opinion that defendant was competent to stand trial, five-month
delay in returning him from hospital for trial was not illegal delay and trial court did not lose jurisdiction to try
him on burglary charges. In re Bunker (App. 2 Dist. 1967) 60 Cal.Rptr. 344, 252 Cal.App.2d 297, certiorari
denied 88 S.Ct. 1069, 390 U.S. 964, 19 L.Ed.2d 1164. Mental Health  434

The superior court had jurisdiction to pronounce judgment against and sentence to state prison of one pleading
not guilty of assault with intent to rob by reason of insanity as against contention that he had not been
discharged from state hospital, to which he was committed as mentally ill person after being found sane at time
of commission of offense in view of evidence of his discharge from hospital before pronouncement of judgment
and sentence and absence of evidence rebutting presumptions that he was properly discharged and that trial
judge acted in lawful exercise of his jurisdiction. People v. Zollo (App. 1953) 120 Cal.App.2d 313, 261 P.2d 38.
Criminal Law  981(1)

Neither provision of § 1367, that person cannot be tried, adjudged to punishment, or punished for public offense
while he is insane, nor provision of this section, that superintendent of state hospital must certify to sheriff and
district attorney that defendant who had been detained in state hospital until he becomes sane, has become sane;
deprive superior court of jurisdiction to try and punish escapee from state hospital who commits a public
offense, when record does not disclose statute or proceeding under which defendant was committed to state
hospital, but absence of certificate merely gives rise to rebuttable presumption that defendant was insane at time
offenses were committed and that he is insane at time of trial. People v. Field (App. 2 Dist. 1951) 108
Cal.App.2d 496, 238 P.2d 1052. Mental Health  432

Trial court has jurisdiction to try defendant after release from insane hospital without judicial determination of
mental status. People v. Rice (App. 2 Dist. 1927) 83 Cal.App. 55, 256 P. 450. Criminal Law  625

9. Hearing

Upon receipt of certification from state hospital medical director that defendant has regained competence and
defendant's return to court, trial court, absent request for hearing, has authority to summarily approve the
certification without a hearing. People v. Mixon (App. 2 Dist. 1990) 275 Cal.Rptr. 817, 225 Cal.App.3d 1471,
review denied. Criminal Law  625(3)

Reference to "any hearing" this section requiring court to notify appropriate official of any hearing on



defendant's competence after he has been returned with a certification of competence means a competency
hearing, and incorporates presumption that defendant is mentally competent unless it is proven by
preponderance of the evidence that he is mentally incompetent; presumption applies to a hearing on defendant's
motion challenging certification of restoration of competency. People v. Mixon (App. 2 Dist. 1990) 275
Cal.Rptr. 817, 225 Cal.App.3d 1471, review denied. Criminal Law  625(3); Criminal Law  625.15

It was defendant, not the state, which was required to request hearing after court received certification that
defendant had regained competence, and defendant properly bore the burden of proof on the issue of whether
his competency had been restored. People v. Mixon (App. 2 Dist. 1990) 275 Cal.Rptr. 817, 225 Cal.App.3d
1471, review denied. Criminal Law  625(3); Criminal Law  625.15

Legislature intended that hearing on hospital or facility medical director's certification of competency of
criminal defendant to stand trial, after defendant's commitment, be held before court rather than before jury.
People v. Murrell (App. 3 Dist. 1987) 242 Cal.Rptr. 175, 196 Cal.App.3d 822, review denied.

10. Presumptions

At a hearing on a defendant's recovery of mental competence to stand trial, the defendant is presumed to be
mentally competent, unless he is proved by a preponderance of the evidence to be otherwise. People v. Rells
(2000) 94 Cal.Rptr.2d 875, 22 Cal.4th 860, 22 Cal.4th 1257A, 996 P.2d 1184, as modified, certiorari denied 121
S.Ct. 241, 531 U.S. 902, 148 L.Ed.2d 173. Criminal Law  625.15

Due process permits the presumption that the criminal defendant is mentally competent to stand trial unless he
is proved by a preponderance of the evidence to be otherwise at either the trial on competency or the hearing on
recovery of mental competence. People v. Rells (2000) 94 Cal.Rptr.2d 875, 22 Cal.4th 860, 22 Cal.4th 1257A,
996 P.2d 1184, as modified, certiorari denied 121 S.Ct. 241, 531 U.S. 902, 148 L.Ed.2d 173. Constitutional
Law  4783(4); Criminal Law  625.15

The presumption, in absence of contrary evidence, is that duties of superintendent of state hospital for insane
and other officials in connection with certification of sanity of defendant in murder prosecution were properly
performed, that defendant was duly discharged from hospital, and that he was brought into court for trial as
prescribed by statute. People v. Lindley (1945) 26 Cal.2d 780, 161 P.2d 227. Criminal Law  322

Presumption existed that district attorney, who set murder prosecution in motion after superintendent of hospital
for insane had reported that defendant was not insane and that trial judge who presided at insanity proceeding
and also in proceeding subsequent to superintendent is report, acted in compliance with statutory requirements.
People v. Superior Court of Contra Costa County (1935) 4 Cal.2d 136, 47 P.2d 724. Criminal Law  322

Presumption existed that certification of superintendent of hospital for insane as to sanity of defendant in
murder prosecution met with court's approval, especially where same judge presided at insanity proceeding, and
in proceedings subsequent to time of superintendent's certification. People v. Superior Court of Contra Costa
County (1935) 4 Cal.2d 136, 47 P.2d 724. Mental Health  438

11. Instructions

Where defendant who has been found insane prior to commission of offense asserts defense of insanity, jury
should be instructed that burden of proving insanity is on defendant who must prove such defense by
preponderance of evidence; that there exists presumption of sanity; and that there is permissible inference that
insanity established to have existed at one point in time continues as long as usual with things of that nature.
People v. Glover (App. 2 Dist. 1967) 65 Cal.Rptr. 219, 257 Cal.App.2d 502. Criminal Law  778(7)

12. Verdict

A verdict on a plea of not guilty by reason of insanity is not merely an acceptance or rejection of a medical
diagnosis or a decision that punishing the accused would or would not be therapeutic to him, nor is it a
determination that society would be better protected by the execution of accused or his confinement under the



Penal Code or by a confinement in an institution set up under the Welfare and Institutions Code. People v. Nash
(1959) 52 Cal.2d 36, 338 P.2d 416. Criminal Law  893

13. Habeas corpus

In view of habeas petitioner's behavior and demeanor at trial and absence of medical or other evidence
reflecting inability on his part to comprehend nature of proceedings against him or to cooperate with counsel in
his defense, trial court did not err in failing to hold hearings sua sponte on defendant's mental competency to
stand trial. Bassett v. McCarthy, C.A.9 (Cal.)1977, 549 F.2d 616, certiorari denied 98 S.Ct. 158, 434 U.S. 849,
54 L.Ed.2d 117. Criminal Law  625.10(4)

Where prisoner, who was not brought to trial after having been found presently sane, filed petition for writ of
habeas corpus and, after denial of the petition, entered demand for speedy trial, the prisoner satisfied
requirements that he act with due diligence in order to obtain speedy trial. People v. Simpson (App. 4 Dist.
1973) 106 Cal.Rptr. 254, 30 Cal.App.3d 177. Criminal Law  577.11(5)

Habeas corpus petitioners, who challenged constitutionality of procedures for commitment to and release from
state hospital of defendants found to lack sufficient mental competence to stand trial, were not entitled to
immediate release from confinement, absent allegation that petitioners were competent to stand trial or that no
substantial likelihood existed that they would soon recover their competence. In re Davis (1973) 106 Cal.Rptr.
178, 8 Cal.3d 798, 505 P.2d 1018, certiorari denied 94 S.Ct. 87, 414 U.S. 870, 38 L.Ed.2d 88. Habeas Corpus

 797

On habeas corpus proceedings by mental patient to secure release from hospital to defend himself on a pending
murder charge, testimony that patient was suffering from persecutory paranoia, delusions, and irrationality of
mental processes, sustained finding of referee that patient had not sufficiently recovered mental health to
counsel with his attorney and to conduct a rational defense and required dismissal of writ. Ex parte McManus
(App. 1944) 63 Cal.App.2d 318, 146 P.2d 948. Habeas Corpus  732

14. Review

Order committing for care and treatment in state hospital defendant found to be insane resulted in no
disadvantageous collateral consequences to defendant who, upon being found sane, was brought back to court
for trial on criminal charges, and as appellate decision would not relieve any social opprobrium thought to
attach by reason of the commitment, appeal from order would be dismissed as moot. People v. Lindsey (App. 2
Dist. 1971) 97 Cal.Rptr. 872, 20 Cal.App.3d 742. Criminal Law  1131(4)

§ 1373. Transportation of defendant to and from hospital; county charge; recovery from estate or
relative 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The expense of sending the defendant to the state hospital or other facility, and of bringing him back, are
chargeable to the county in which the indictment was found or information filed; but the county may recover
them from the estate of the defendant, if he has any, or from a relative, bound to provide for and maintain him.

CREDIT(S)
(Enacted 1872.  Amended by Code Am.1880, c. 47, p. 29, § 105; Stats.1905, c. 541, p. 704, § 3; Stats.1929, c.
168, p. 321, § 1; Stats.1974, c. 1511, p. 3320, § 9, eff. Sept. 27, 1974.)

Historical Notes

Historical And Statutory Notes



2000 Main Volume
The 1880 amendment made the expenses initially chargeable to the county in which the indictment was

found, "or information filed".
The 1901 revision act, Stats.1901, c. 158, p. 497, § 292, amending a § 1373, held unconstitutional in

Lewis v. Dunne (1901) 66 P. 478, 134 Cal. 291, 55 L.R.A. 833, 86 Am.St.Rep. 257, was repealed by
Stats.1955, c. 48, p. 491, § 1.

The 1905 amendment referred to the expenses of sending the defendant to the "state hospital" instead of
"Asylum"; it authorized recovery by the county from the estate of the defendant, if he "has", instead
of "have", any, or from a relative, town, city, or county bound to provide for and "maintain", instead
of "maintain him elsewhere".

The reference to the expense of keeping the defendant in a state hospital was obsolete in view of the
enactment, in 1921, of § 1374.

The 1929 amendment, in the reference to the expense of sending the defendant to the state hospital, "of
keeping him there," and of bringing him back and in the reference to recovery, from a relative,
"town, city, or county" bound to provide for and maintain him, deleted the quoted words.

The 1974 amendment included the sending of defendant to "other facility" and deleted, preceding
"chargeable" the words "in the first instance".

Derivation: Stats.1851, c. 29, p. 278, § 592.

Research References

Cross References

Expense of returning nonresidents, see Welfare and Institutions Code § 4121.
Four year limitation period for recovery of accounts for support of patients at state or county

hospitals, see Code of Civil Procedure § 345.
Liability of estate for institutional care, see Welfare and Institutions Code § 7275.
Management or disposition of community or homestead property where spouse lacks legal capacity,

see Probate Code § 3000 et seq.

Law Review And Journal Commentaries

Restarting criminal proceedings after restoration of defendant's competence.  James Fife, 27 T.
Jefferson L. Rev. 93 (2004).

2000 Main Volume

Notes Of Decisions

Construction and application 2
Validity 1

1. Validity

This section, providing that the expense of sending a defendant in a criminal prosecution, found to be insane, to
the asylum, and keeping him there, and bringing him back for trial, shall in the first instance be chargeable to
the county in which the indictment was found, but that the county may recover from the defendant's estate, if he
have any, or from a relative, town, city, or county bound to provide for and maintain him elsewhere, is not
violative of Const. Art. 1, § 11 (repealed; see, now, Const. Art. 4, § 16) requiring all laws of a general nature to
have a uniform operation, since it applies to all persons charged with a crime who become insane, and to all
counties alike. Napa State Hospital v. Yuba County (1903) 138 Cal. 378, 71 P. 450. Statutes  72

This section, providing that the expenses of sending a defendant in a criminal prosecution, found to be insane,



to the asylum, and keeping him there, and bringing him back for trial, shall in the first instance be chargeable to
the county in which the indictment was found or information filed, but that the county may recover them from
the defendant's estate, if he have any, or from a relative, town, city, or county bound to provide for and maintain
him elsewhere, was not in violation of Const. Art. 4, § 25 (repealed; see, now, Const. Art. 4, § 16), which
prohibited the enactment of special laws, since it placed the expense of keeping in the asylum or hospital on the
same persons liable therefor under the general law. Napa State Hospital v. Yuba County (1903) 138 Cal. 378,
71 P. 450. Statutes  76(1)

2. Construction and application

Under § 1368, providing that when an action is called for trial, or at any time during the trial, or when the
defendant is brought up for judgment on conviction, if a doubt arise as to his sanity, the court may submit the
question to a jury, and the trial or pronouncing of judgment must be suspended until the question is determined,
and this section providing that the expenses of sending the defendant to the asylum and keeping him there and
of bringing him back are in the first instance chargeable to the county in which the indictment was found or
information filed, where the question of the defendant's sanity is submitted to a jury before his arraignment and
he is committed to the asylum, the expense is not chargeable to the county. Napa State Hospital v. Solano
County (App. 1906) 4 Cal.App. 510, 88 P. 501. Mental Health  451

This section, providing that the expenses of caring for an insane criminal in the state hospital shall be borne in
the first instance by the county from which such insane person was sent to the hospital, was not repealed by the
Insanity Act of 1897, Stats.1897, p. 311, and the various county government acts providing for the
transportation and caring for the insane, since such acts relate to noncriminal insane, and are inapplicable to
insane criminals held in custody pending trial or sentence. Napa State Hospital v. Yuba County (1903) 138 Cal.
378, 71 P. 450. Mental Health  2

§ 1373.5. Rejected claim for transportation expense; interest 

     •     Research References

In every case where a claim is presented to the county for money due under the provisions of section 1373 of
this code, interest shall be allowed from the date of rejection, if rejected and recovery is finally had thereon.

CREDIT(S)
(Added by Stats.1939, c. 441, p. 1775, § 1.)

Research References

Law Review And Journal Commentaries

Restarting criminal proceedings after restoration of defendant's competence.  James Fife, 27 T.
Jefferson L. Rev. 93 (2004).

2000 Main Volume

Collateral References:

 Am Jur 2d Incompetent Persons §§55, 56.

§ 1374. Outpatient's recovery of competence 

     •     Historical Notes     •     Research References

When a defendant who has been found incompetent is on outpatient status under Title 15 (commencing with



Section 1600) of Part 2 and the outpatient treatment staff is of the opinion that the defendant has recovered
competence, the supervisor shall communicate such opinion to the community program director.  If the
community program director concurs, that opinion shall be certified by such director to the committing court.
The court shall calendar the case for further proceeding pursuant to Section 1372.

CREDIT(S)
(Added by Stats.1980, c. 547, § 15.5.  Amended by Stats.1985, c. 1232, § 9, eff. Sept. 30, 1985.)

Historical Notes

Historical And Statutory Notes

2000 Main Volume
The 1985 amendment substituted "community program" for "county mental health" director.
Former § 1374, added by Stats.1970, c. 1481, p. 2947, § 1, amended by Stats.1974, c. 1511, p. 3320, §

10; Stats.1975, c. 1274, p. 3397, § 6; Stats.1976, c. 1079, p. 4876, § 56; Stats.1977, c. 691, p. 2229,
§ 3; Stats.1978, c. 1291, p. 4228, § 4, relating to outpatient treatment of committed defendants,
progress reports, and transfers to inpatient status, was repealed by Stats.1980, c. 547, § 15.  See
Penal Code § 1600 et seq.

Former § 1374 added by Stats.1921, c. 830, p. 1597, § 1, providing that the expense of commitment to,
and maintenance in, a state hospital of an insane defendant or of an inebriate was a charge upon the
county from whence such person was committed and providing a means for the county, in certain
instances, to recover, was repealed by Stats.1937, c. 369, p. 1182, § 607g.  The section was
reenacted as Welf. & Inst. C. § 6664, which was subsequently repealed.

Research References

Law Review And Journal Commentaries

Restarting criminal proceedings after restoration of defendant's competence.  James Fife, 27 T.
Jefferson L. Rev. 93 (2004).

2000 Main Volume

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §3000
Cal Jur 3d Crim L §2897

§ 1375. Processing and payment of claims for amounts due from county to state 

     •     Historical Notes     •     Research References

Claims by the state for all amounts due from any county by reason of the provisions of Section 1373 of this
code shall be processed and paid by the county pursuant to the provisions of Chapter 4 (commencing with
Section 29700) of Division 3 of Title 3 of the Government Code.

CREDIT(S)
(Added by Stats.1935, c. 178, p. 844, § 1.  Amended by Stats.1965, c. 263, p. 1257, § 13.)

Historical Notes



Historical And Statutory Notes

2000 Main Volume
The 1965 amendment rewrote the section.  Prior thereto it read as follows:
"All amounts due from any county to the State by reason of the provisions of sections 1373 and 1374 of

this code shall be included by the county auditor in his State settlement report, required by section
3868 of the Political Code."

Research References

Law Review And Journal Commentaries

Restarting criminal proceedings after restoration of defendant's competence.  James Fife, 27 T.
Jefferson L. Rev. 93 (2004).

2000 Main Volume

Collateral References:

 Am Jur 2d Incompetent Persons §§55, 56.

§ 1375.5. Credit on sentence for time spent in hospital or other facility 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Time spent by a defendant in a hospital or other facility as a result of a commitment therein as a mentally
incompetent pursuant to this chapter shall be credited on the term of any imprisonment, if any, for which the
defendant is sentenced in the criminal case which was suspended pursuant to Section 1370 or 1370.1.

As used in this section, "time spent in a hospital or other facility" includes days a defendant is treated as an
outpatient pursuant to Title 15 (commencing with Section 1600) of Part 2.

CREDIT(S)
(Added by Stats.1974, c. 1511, p. 3320, § 11, eff. Sept. 27, 1974.  Amended by Stats.1977, c. 695, p. 2248, § 6;
Stats.1980, c. 547, § 16.)

Historical Notes

Historical And Statutory Notes

2000 Main Volume
The 1977 amendment inserted the citation to § 1370.1.
The 1980 amendment substituted, at the end of the second paragraph, "Title 15 (commencing with

Section 1600) of Part 2" for "Section 1374."

Research References

Law Review And Journal Commentaries

Restarting criminal proceedings after restoration of defendant's competence.  James Fife, 27 T.
Jefferson L. Rev. 93 (2004).

Restructuring competency to stand trial.  Bruce J. Winick (1985) 32 UCLA L.Rev. 921.
2000 Main Volume



Collateral References:

 Cal Digest of Official Reports 3d Series, Compounding Crimes §1, Compromise §8, Criminal Law
§§8, 184, 185, 189, Search §14, Theft §1.

Notes Of Decisions

In general 2
Approval of compromise 3
Purpose 1
Unrelated charges 4

1. Purpose

Legislative intent behind allowing civil compromise of criminal offenses is not to ensure that victim is
maximally compensated for his injury; rather, purpose is to remove from criminal prosecution those offenses
for which there is a civil remedy available. People v. Stephen (Super. 1986) 227 Cal.Rptr. 380, 182 Cal.App.3d
Supp. 14. Criminal Law  40

2. In general

Defendant was entitled to presentence credit for actual days spent at state hospital, though not to any additional
credit for good behavior. People v. Deletto (App. 3 Dist. 1983) 195 Cal.Rptr. 233, 147 Cal.App.3d 458,
certiorari denied 104 S.Ct. 2156, 466 U.S. 952, 80 L.Ed.2d 542. Sentencing And Punishment  1171

3. Approval of compromise

Fact that victim, who acknowledged receiving back all tools which had been stolen from him, did not receive all
recovery provided for under civil law did not preclude approval of civil compromise by trial court of one count
of grand theft and one count of receiving stolen property. People v. Stephen (Super. 1986) 227 Cal.Rptr. 380,
182 Cal.App.3d Supp. 14. Criminal Law  40

4. Unrelated charges

Defendant who was previously found mentally incompetent to stand trial and committed to state hospital was
not entitled, after pleading guilty to assault once his mental competency was restored, to credit against his
sentence for time spent in the state hospital, where defendant had also been confined to the state hospital as a
result of a civil insanity commitment on unrelated charges, such that his presentence confinement on the assault
charge was not the sole reason for his loss of liberty during the presentence period. People v. Mendez (App. 1
Dist. 2007) 60 Cal.Rptr.3d 182, 151 Cal.App.4th 861, review denied. Sentencing And Punishment  1171

§ 1376. "Mentally retarded" defined; mental retardation hearing; decision of court or jury; presentation
of evidence and arguments; death penalty 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) As used in this section, "mentally retarded" means the condition of significantly subaverage general
intellectual functioning existing concurrently with deficits in adaptive behavior and manifested before the age
of 18.

(b)(1) In any case in which the prosecution seeks the death penalty, the defendant may, at a reasonable time
prior to the commencement of trial, apply for an order directing that a mental retardation hearing be conducted.
Upon the submission of a declaration by a qualified expert stating his or her opinion that the defendant is



mentally retarded, the court shall order a hearing to determine whether the defendant is mentally retarded.  At
the request of the defendant, the court shall conduct the hearing without a jury prior to the commencement of
the trial.  The defendant's request for a court hearing prior to trial shall constitute a waiver of a jury hearing on
the issue of mental retardation.  If the defendant does not request a court hearing, the court shall order a jury
hearing to determine if the defendant is mentally retarded.  The jury hearing on mental retardation shall occur at
the conclusion of the phase of the trial in which the jury has found the defendant guilty with a finding that one
or more of the special circumstances enumerated in Section 190.2 are true.  Except as provided in paragraph
(3), the same jury shall make a finding that the defendant is mentally retarded, or that the defendant is not
mentally retarded.

(2) For the purposes of the procedures set forth in this section, the court or jury shall decide only the question of
the defendant's mental retardation.  The defendant shall present evidence in support of the claim that he or she is
mentally retarded.  The prosecution shall present its case regarding the issue of whether the defendant is
mentally retarded.  Each party may offer rebuttal evidence.  The court, for good cause in furtherance of justice,
may permit either party to reopen its case to present evidence in support of or opposition to the claim of
retardation.  Nothing in this section shall prohibit the court from making orders reasonably necessary to ensure
the production of evidence sufficient to determine whether or not the defendant is mentally retarded, including,
but not limited to, the appointment of, and examination of the defendant by, qualified experts.  No statement
made by the defendant during an examination ordered by the court shall be admissible in the trial on the
defendant's guilt.

(3) At the close of evidence, the prosecution shall make its final argument, and the defendant shall conclude
with his or her final argument.  The burden of proof shall be on the defense to prove by a preponderance of the
evidence that the defendant is mentally retarded.  The jury shall return a verdict that either the defendant is
mentally retarded or the defendant is not mentally retarded.  The verdict of the jury shall be unanimous.  In any
case in which the jury has been unable to reach a unanimous verdict that the defendant is mentally retarded, and
does not reach a unanimous verdict that the defendant is not mentally retarded, the court shall dismiss the jury
and order a new jury impaneled to try the issue of mental retardation.  The issue of guilt shall not be tried by the
new jury.

(c) In the event the hearing is conducted before the court prior to the commencement of the trial, the following
shall apply:

(1) If the court finds that the defendant is mentally retarded, the court shall preclude the death penalty and the
criminal trial thereafter shall proceed as in any other case in which a sentence of death is not sought by the
prosecution.  If the defendant is found guilty of murder in the first degree, with a finding that one or more of the
special circumstances enumerated in Section 190.2 are true, the court shall sentence the defendant to
confinement in the state prison for life without the possibility of parole.  The jury shall not be informed of the
prior proceedings or the findings concerning the defendant's claim of mental retardation.

(2) If the court finds that the defendant is not mentally retarded, the trial court shall proceed as in any other case
in which a sentence of death is sought by the prosecution.  The jury shall not be informed of the prior
proceedings or the findings concerning the defendant's claim of mental retardation.

(d) In the event the hearing is conducted before the jury after the defendant is found guilty with a finding that
one or more of the special circumstances enumerated in Section 190.2 are true, the following shall apply:

(1) If the jury finds that the defendant is mentally retarded, the court shall preclude the death penalty and shall
sentence the defendant to confinement in the state prison for life without the possibility of parole.

(2) If the jury finds that the defendant is not mentally retarded, the trial shall proceed as in any other case in
which a sentence of death is sought by the prosecution.

(e) In any case in which the defendant has not requested a court hearing as provided in subdivision (b), and has
entered a plea of not guilty by reason of insanity under Sections 190.4 and 1026, the hearing on mental



retardation shall occur at the conclusion of the sanity trial if the defendant is found sane.

CREDIT(S)
(Added by Stats.2003, c. 700 (S.B.3), § 1.)

Historical Notes

Historical And Statutory Notes

2003 Legislation
Section 2 of Stats.2003, c. 700 (S.B.3), provides:
"SEC. 2. No reimbursement is required by this act pursuant to Section 6 of Article XIII B of the

California Constitution because the only costs that may be incurred by a local agency or school
district will be incurred because this act creates a new crime or infraction, eliminates a crime or
infraction, or changes the penalty for a crime or infraction, within the meaning of Section 17556
of the Government Code, or changes the definition of a crime within the meaning of Section 6 of
Article XIII B of the California Constitution."

Research References

Law Review And Journal Commentaries

Chapter 700: "Too dumb to die" — Implementing the U.S. Supreme Court's ban on executing the
mentally retarded.  Anthony C. Williams, 35 McGeorge L.Rev. 616 (2004).

Implementing Atkins: The strengths and weaknesses of In Re Hawthorne.  Christopher Scott Tarbell,
56 Hastings L.J. 1249 (2005).

Who says so? Defining cruel and unusual punishment by science, sentiment, and consensus.  Aimee
Logan, 35 Hastings Const. L.Q. 195 (2008).

Notes Of Decisions

Admissibility of evidence 6.9
Burden of proof 6
Conduct and determination of hearing 6.7
Constitutional rights of defendant 5
Construction and application 1
Evidence, admissibility of 6.9
Evidence, sufficiency of 6.6
Examination by experts 3
Fact questions 6.8
Findings, sufficiency of 6.5
Hearing, conduct and determination of 6.7
Mandamus 10
Mental retardation, generally 3.5
Post-conviction claims 9
Presumptions and burden of proof 6
Purpose 2
Questions of fact 6.8
Review 8
Sufficiency of evidence 6.6
Sufficiency of findings 6.5
Tests 4



1. Construction and application

Sanity proceedings are an integral part of the determination of defendant's guilt and punishment. Centeno v.
Superior Court (App. 2 Dist. 2004) 11 Cal.Rptr.3d 533, 117 Cal.App.4th 30, review denied. Criminal Law 
623.1

A plea of insanity is a tactical, voluntary decision made by a competent defendant with the advice of counsel,
which may be made only by the defendant and may be withdrawn by the defendant. Centeno v. Superior Court
(App. 2 Dist. 2004) 11 Cal.Rptr.3d 533, 117 Cal.App.4th 30, review denied. Criminal Law  273(5);
Criminal Law  274(1)

Competency proceedings are civil in nature, and collateral to the determination of the defendant's guilt and
punishment. Centeno v. Superior Court (App. 2 Dist. 2004) 11 Cal.Rptr.3d 533, 117 Cal.App.4th 30, review
denied. Criminal Law  623.1

Newly enacted procedures for the conduct of mental retardation hearings in death penalty cases apply to cases
pending in the trial court. Centeno v. Superior Court (App. 2 Dist. 2004) 11 Cal.Rptr.3d 533, 117 Cal.App.4th
30, review denied. Sentencing And Punishment  1632

2. Purpose

The purposes of the rule of immunity, preventing a psychiatrist appointed to examine a defendant for
competency from testifying on the issues of the defendant's guilt, sanity, or penalty, are to protect a defendant's
privilege against self-incrimination, promote the public policy of not trying persons who are mentally
incompetent, and prevent violations of the federal Constitution. Centeno v. Superior Court (App. 2 Dist. 2004)
11 Cal.Rptr.3d 533, 117 Cal.App.4th 30, review denied. Criminal Law  393(1)

3. Examination by experts

In proceedings on a capital defendant's postconviction claim that he is mentally retarded and thus not subject to
the death penalty, defendant may be subject to examination by an expert appointed by the court or designated
by the prosecution, or both. In re Hawthorne (2005) 24 Cal.Rptr.3d 189, 35 Cal.4th 40, 105 P.3d 552, rehearing
denied. Sentencing And Punishment  1792

A defendant who tenders his or her mental condition as an issue may be subject to examination by prosecution
experts, but those examinations are permissible only to the extent they are reasonably related to the
determination of the existence of the mental condition raised. Centeno v. Superior Court (App. 2 Dist. 2004) 11
Cal.Rptr.3d 533, 117 Cal.App.4th 30, review denied. Mental Health  434

The psychiatric examinations which flow from a plea of not guilty by reason of insanity are done at the behest
of the defendant and are not compelled. Centeno v. Superior Court (App. 2 Dist. 2004) 11 Cal.Rptr.3d 533, 117
Cal.App.4th 30, review denied. Criminal Law  393(1)

After the trial court has initiated competency proceedings by declaring a doubt as to the defendant's
competency, the defendant may not refuse to submit to the psychiatric examinations which follow this
declaration of doubt, and the defendant may not waive the right to a trial on the issue of competency. Centeno
v. Superior Court (App. 2 Dist. 2004) 11 Cal.Rptr.3d 533, 117 Cal.App.4th 30, review denied. Criminal Law

 625.35; Mental Health  434

A psychiatrist appointed to examine a defendant for competency may not subsequently testify on the issues of
the defendant's guilt, sanity or penalty. Centeno v. Superior Court (App. 2 Dist. 2004) 11 Cal.Rptr.3d 533, 117
Cal.App.4th 30, review denied. Criminal Law  474

The trial court's order that defendant, who was charged with special circumstance murder, would be required to
submit to a pretrial examination by a prosecution expert, after defendant had tendered the issue of his mental



retardation, did not violate criminal discovery statutes; examination by experts in connection with a mental
retardation hearing was expressly provided in newly enacted statute, and thus, the criminal discovery statutory
scheme did not control the examination. Centeno v. Superior Court (App. 2 Dist. 2004) 11 Cal.Rptr.3d 533, 117
Cal.App.4th 30, review denied. Criminal Law  627.5(1)

Upon motion of the prosecution, the trial court may direct a capital defendant to submit to a pretrial
examination for mental retardation by an expert retained by the prosecution. Centeno v. Superior Court (App. 2
Dist. 2004) 11 Cal.Rptr.3d 533, 117 Cal.App.4th 30, review denied. Sentencing And Punishment  1792

A capital defendant who places his mental condition in issue may be subjected to a mental examination by the
prosecution to test his or her claim. Centeno v. Superior Court (App. 2 Dist. 2004) 11 Cal.Rptr.3d 533, 117
Cal.App.4th 30, review denied. Sentencing And Punishment  1792

Defendant who was charged with special circumstance murder had tendered the issue of his mental retardation
so as to permit the trial court to order defendant to submit to a pretrial examination by a prosecution expert;
defendant applied to the trial court for a hearing on the issue of mental retardation, he waived his right to a jury
trial, and he agreed to a pretrial examination by the prosecution on condition that he was provided a pretrial
hearing on mental retardation. Centeno v. Superior Court (App. 2 Dist. 2004) 11 Cal.Rptr.3d 533, 117
Cal.App.4th 30, review denied. Sentencing And Punishment  1794

The trial court had authority under newly enacted statute to order defendant, who was charged with special
circumstance murder, to submit to a pretrial examination by a prosecution expert, after defendant had tendered
the issue of his mental retardation; newly enacted statute authorized the trial court to appoint experts and permit
examination of defendant by experts for the purpose of producing evidence at the hearing to determine whether
defendant was mentally retarded, and even without statutory authority, the trial court had inherent authority to
fashion a method to ensure that defendant's claim of mental retardation was appropriately tested. Centeno v.
Superior Court (App. 2 Dist. 2004) 11 Cal.Rptr.3d 533, 117 Cal.App.4th 30, review denied. Sentencing And
Punishment  1794

3.5. Mental retardation, generally

Capital defendant established good cause to reopen his pretrial mental retardation hearing in the furtherance of
justice to determine whether false testimony was presented at the original hearing; lay witness for the
prosecution, who testified at the hearing that he was a mentor to defendant for a year when defendant was a
high school student and that defendant appeared to him to be of normal intelligence, later signed a declaration
stating that defendant was not the student whom he had mentored and that all of his testimony was about a
different individual, and in its decision finding that defendant was not mentally retarded, the trial court pointed
to witness's testimony as an example of "divergent information" that was presented regarding defendant's
mental retardation. Campbell v. Superior Court (App. 6 Dist. 2008) 71 Cal.Rptr.3d 594, 159 Cal.App.4th 635,
modified on denial of rehearing. Sentencing And Punishment  1794

In determining whether a capital defendant is mentally retarded and thus not subject to the death penalty, an IQ
of 70 may not be adopted as the upper limit for making a prima facie showing of mental retardation; statute
does not include a numerical IQ score as part of the definition of mentally retarded, a fixed cutoff is inconsistent
with established clinical definitions, and IQ test scores are insufficiently precise to utilize a fixed cutoff in this
context. In re Hawthorne (2005) 24 Cal.Rptr.3d 189, 35 Cal.4th 40, 105 P.3d 552, rehearing denied. Sentencing
And Punishment  1642

4. Tests

In determining whether a defendant in a death penalty case is mentally retarded, the court shall not be bound by
the opinion testimony of expert witnesses or by test results, but may weigh and consider all evidence bearing on
the issue of mental retardation. Campbell v. Superior Court (App. 6 Dist. 2008) 71 Cal.Rptr.3d 594, 159
Cal.App.4th 635, modified on denial of rehearing. Sentencing And Punishment  1793

When the defendant tenders his or her mental condition as an issue, the prosecution must, if requested to do so,



submit a list of proposed tests to be considered by the defendant so that any objections may be raised before
testing begins; then, upon a defense objection to specific proposed prosecution tests, the trial court must make a
threshold determination that the tests bear some reasonable relation to measuring mental retardation, including
factors that might confound or explain the testing, such as malingering. Centeno v. Superior Court (App. 2 Dist.
2004) 11 Cal.Rptr.3d 533, 117 Cal.App.4th 30, review denied. Criminal Law  388.2

The tests conducted by prosecution experts to determine whether a capital defendant is mentally retarded must
be reasonably related to a determination of whether the defendant has a significantly subaverage general
intellectual functioning existing concurrently with deficits in adaptive behavior and manifested before the age
of 18; the mental retardation examination must be limited in its scope to the question of mental retardation.
Centeno v. Superior Court (App. 2 Dist. 2004) 11 Cal.Rptr.3d 533, 117 Cal.App.4th 30, review denied.
Sentencing And Punishment  1642

The trial court erred in failing to restrict some of the tests the prosecution expert planned to administer to
defendant, after defendant tendered the issue of his mental retardation; after defendant presented expert
declarations questioning whether six of the proposed tests were reasonably related to measuring mental
retardation, the trial court should have considered expert declarations, testimony, or other admissible evidence
as to whether the six challenged tests were reasonably related to determining mental retardation, rather than
concluding, without taking any evidence to inform its conclusion, that the defense criticisms went only to the
weight to be given the results of the proposed testing. Centeno v. Superior Court (App. 2 Dist. 2004) 11
Cal.Rptr.3d 533, 117 Cal.App.4th 30, review denied. Criminal Law  488

5. Constitutional rights of defendant

The evidentiary hearing on a capital defendant's postconviction claim that he is mentally retarded and thus not
subject to the death penalty, must be before a court, and not a jury. In re Hawthorne (2005) 24 Cal.Rptr.3d 189,
35 Cal.4th 40, 105 P.3d 552, rehearing denied. Sentencing And Punishment  1794

The constitutional right against self-incrimination and right to counsel are not violated by statutory mental
retardation proceedings, and the examination of a defendant by court-appointed or prosecution experts. Centeno
v. Superior Court (App. 2 Dist. 2004) 11 Cal.Rptr.3d 533, 117 Cal.App.4th 30, review denied. Criminal Law

 393(1); Criminal Law  1736

When a defendant initiates a psychiatric examination by court-appointed experts, admission of the defendant's
statements in a subsequent proceeding in which he or she has placed his or her mental state in issue violates
neither the right against self-incrimination, nor the right to counsel; even if the defendant or counsel is not
aware at the time of the examination of all of the possible uses to which the statements might be put, the
defendant is on notice that they are admissible in rebuttal in such proceedings. Centeno v. Superior Court (App.
2 Dist. 2004) 11 Cal.Rptr.3d 533, 117 Cal.App.4th 30, review denied. Criminal Law  393(1); Criminal Law

 1736

The California rule of judicial immunity with regard to competency proceedings is broader than the federal rule
for compliance with the constitutional right against self-incrimination and right to counsel. Centeno v. Superior
Court (App. 2 Dist. 2004) 11 Cal.Rptr.3d 533, 117 Cal.App.4th 30, review denied. Criminal Law  393(1)

If the information obtained by the psychiatrist at a compelled competency examination is admissible solely for
the purpose of determining competency of the defendant, no Fifth or Sixth Amendment issue arises. Centeno v.
Superior Court (App. 2 Dist. 2004) 11 Cal.Rptr.3d 533, 117 Cal.App.4th 30, review denied. Criminal Law 
393(1)

A criminal defendant's constitutional rights may be implicated by a compelled custodial psychiatric
examination; a criminal defendant, who neither initiates a psychiatric evaluation nor attempts to introduce any
psychiatric evidence, may not be compelled to respond to a psychiatrist if his or her statements can be used
against him or her at a capital sentencing proceeding. Centeno v. Superior Court (App. 2 Dist. 2004) 11
Cal.Rptr.3d 533, 117 Cal.App.4th 30, review denied. Criminal Law  393(1)



With the statute pertaining to mental retardation hearings, the Legislature has provided a limited immunity at
the guilt phase for statements made by a defendant during a court-ordered examination; no further immunity is
required by the constitutional right against self-incrimination and right to counsel. Centeno v. Superior Court
(App. 2 Dist. 2004) 11 Cal.Rptr.3d 533, 117 Cal.App.4th 30, review denied. Criminal Law  393(1)

6. Presumptions and burden of proof

In proceedings on a capital defendant's postconviction claim that he is mentally retarded and thus not subject to
the death penalty, defendant has the burden of proving his mental retardation by a preponderance of the
evidence. In re Hawthorne (2005) 24 Cal.Rptr.3d 189, 35 Cal.4th 40, 105 P.3d 552, rehearing denied.
Sentencing And Punishment  1793

If a defendant requests a psychiatric evaluation or presents psychiatric evidence, then the prosecution may rebut
this presentation with evidence from the reports of the examination that the defendant requested. Centeno v.
Superior Court (App. 2 Dist. 2004) 11 Cal.Rptr.3d 533, 117 Cal.App.4th 30, review denied. Criminal Law 
490

6.5. Sufficiency of findings

An expert's declaration that a capital defendant is retarded and thus not subject to the death penalty, must set
forth a factual basis for finding the defendant has significantly subaverage intellectual functioning and
deficiencies in adaptive behavior in specified categories, and must also establish that the intellectual and
behavioral deficits manifested themselves prior to the age of 18. In re Hawthorne (2005) 24 Cal.Rptr.3d 189, 35
Cal.4th 40, 105 P.3d 552, rehearing denied. Sentencing And Punishment  1642; Sentencing And
Punishment  1793

6.6. Sufficiency of evidence

In proceedings on a capital defendant's postconviction claim that he was mentally retarded and thus not subject
to the death penalty, the evidentiary showing was sufficient to meet the statutory threshold entitling defendant
to a hearing on the question of his mental retardation, based on declarations by a qualified clinical
neuropsychologist and by an expert specializing in psychiatry and neurology. In re Hawthorne (2005) 24
Cal.Rptr.3d 189, 35 Cal.4th 40, 105 P.3d 552, rehearing denied. Sentencing And Punishment  1793;
Sentencing And Punishment  1794

6.7. Hearing, conduct and determination

When determining whether defendant, charged with first degree murder with special circumstances, was
retarded, thereby precluding death penalty, trial court was not required to give primary consideration to
defendant's Full Scale IQ scores, but could give greater weight to other evidence of significantly impaired
intellectual functioning. People v. Superior Court (2007) 56 Cal.Rptr.3d 851, 40 Cal.4th 999, 155 P.3d 259.
Sentencing And Punishment  1642

Upon the submission of an appropriate declaration by a qualified expert that a capital defendant is mentally
retarded and thus not subject to death penalty, the Supreme Court will, as a general rule, then issue an order to
show cause returnable in the superior court in which the original trial was held, with directions to hold a hearing
on the question of the defendant's mental retardation. In re Hawthorne (2005) 24 Cal.Rptr.3d 189, 35 Cal.4th
40, 105 P.3d 552, rehearing denied. Habeas Corpus  674.1

6.8. Questions of fact

The question of how best to measure intellectual functioning, for purposes of determining whether a defendant
in a capital case is mentally retarded, is one of fact to be resolved in each case on the evidence. Campbell v.
Superior Court (App. 6 Dist. 2008) 71 Cal.Rptr.3d 594, 159 Cal.App.4th 635, modified on denial of rehearing.
Sentencing And Punishment  1793

Issue of a defendant's mental retardation in a capital case is a question of fact; it is not measured according to a



fixed intelligence test score or a specific adaptive behavior deficiency, but rather constitutes an assessment of
the individual's overall capacity based on a consideration of all the relevant evidence. Campbell v. Superior
Court (App. 6 Dist. 2008) 71 Cal.Rptr.3d 594, 159 Cal.App.4th 635, modified on denial of rehearing.
Sentencing And Punishment  1642; Sentencing And Punishment  1794

Whether capital murder defendant was retarded was question of fact, and thus trial court's ruling on issue was
not subject to independent review. People v. Superior Court (2007) 56 Cal.Rptr.3d 851, 40 Cal.4th 999, 155
P.3d 259. Sentencing And Punishment  1789(5)

Mental retardation disqualifying a capital defendant from the death penalty is a question of fact; it is not
measured according to a fixed intelligence test score or a specific adaptive behavior deficiency, but rather
constitutes an assessment of the individual's overall capacity based on a consideration of all the relevant
evidence. In re Hawthorne (2005) 24 Cal.Rptr.3d 189, 35 Cal.4th 40, 105 P.3d 552, rehearing denied.
Sentencing And Punishment  1642

6.9. Admissibility of evidence

At the hearing on a capital defendant's postconviction claim that he is mentally retarded and thus not subject to
the death penalty, the court decides only the question of the defendant's mental retardation, and evidence
relating to the underlying crimes is admissible only to the extent relevant on that question. In re Hawthorne
(2005) 24 Cal.Rptr.3d 189, 35 Cal.4th 40, 105 P.3d 552, rehearing denied. Sentencing And Punishment 
1793; Sentencing And Punishment  1794

In proceedings on a capital defendant's postconviction claim that he is mentally retarded and thus not subject to
the death penalty, evidence relating to the underlying crimes is admissible only to the extent relevant on that
question. In re Hawthorne (2005) 24 Cal.Rptr.3d 189, 35 Cal.4th 40, 105 P.3d 552, rehearing denied.
Sentencing And Punishment  1793

8. Review

Trial court's pretrial ruling that defendant, charged with first degree murder with special circumstances, was
retarded, thereby precluding death penalty, was appealable as order terminating any portion of action before
defendant had been placed in jeopardy, i.e., the penalty phase portion, even though statute governing
determination of retardation did not expressly provide for appellate review. People v. Superior Court (2007) 56
Cal.Rptr.3d 851, 40 Cal.4th 999, 155 P.3d 259. Sentencing And Punishment  1789(2)

Review of any ultimate finding in proceedings on a capital defendant's postconviction claim that he is mentally
retarded and thus not subject to the death penalty, must conform to established appellate procedures for habeas
corpus proceedings, that is, the People may challenge a finding of mental retardation by appeal to the Supreme
Court, and defendant may challenge a contrary finding by further petition for writ of habeas corpus to the
Supreme Court. In re Hawthorne (2005) 24 Cal.Rptr.3d 189, 35 Cal.4th 40, 105 P.3d 552, rehearing denied.
Habeas Corpus  812

9. Post-conviction claims

Postconviction claims of mental retardation by capital defendants should be raised by petition for writ of habeas
corpus, which may be filed initially in the Supreme Court. In re Hawthorne (2005) 24 Cal.Rptr.3d 189, 35
Cal.4th 40, 105 P.3d 552, rehearing denied. Habeas Corpus  508; Habeas Corpus  613

10. Mandamus

Writs of mandate or prohibition may, where all the requirements for a writ are met, provide an appropriately
speedy mode of review for pretrial rulings of mental retardation in capital cases. People v. Superior Court
(2007) 56 Cal.Rptr.3d 851, 40 Cal.4th 999, 155 P.3d 259. Sentencing And Punishment  1789(2)



Title 12. Special Proceedings Of A Criminal Nature

Chapter 3.5. Disclosure Of Medical Records To Law Enforcement Agencies

§ 1543. Health care facility patient records; procedure to obtain disclosure; exceptions 

     •     Historical Notes     •     Research References

(a) Records of the identity, diagnosis, prognosis, or treatment of any patient maintained by a health care facility
which are not privileged records required to be secured by the special master procedure in Section 1524, or
records required by law to be confidential, shall only be disclosed to law enforcement agencies pursuant to this
section:

(1) In accordance with the prior written consent of the patient; or

(2) If authorized by an appropriate order of a court of competent jurisdiction in the county where the records are
located, granted after application showing good cause therefor.  In assessing good cause, the court:

(A) Shall weigh the public interest and the need for disclosure against the injury to the patient, to the
physician-patient relationship, and to the treatment services;

(B) Shall determine that there is a reasonable likelihood that the records in question will disclose material
information or evidence of substantial value in connection with the investigation or prosecution; or

(3) By a search warrant obtained pursuant to Section 1524.

(b) The prohibitions of this section continue to apply to records concerning any individual who has been a
patient, irrespective of whether or when he or she ceases to be a patient.

(c) Except where an extraordinary order under Section 1544 is granted or a search warrant is obtained pursuant
to Section 1524, any health care facility whose records are sought under this chapter shall be notified of the
application and afforded an opportunity to appear and be heard thereon.

(d) Both disclosure and dissemination of any information from the records shall be limited under the terms of
the order to assure that no information will be unnecessarily disclosed and that dissemination will be no wider
than necessary.

This chapter shall not apply to investigations of fraud in the provision or receipt of Medi-Cal benefits,
investigations of insurance fraud performed by the Department of Insurance or the California Highway Patrol,
investigations of workers' compensation insurance fraud performed by the Department of Corrections and
conducted by peace officers specified in paragraph (2) of subdivision (d) of Section 830.2, and investigations
and research regarding occupational health and safety performed by or under agreement with the Department of
Industrial Relations.  Access to medical records in these investigations shall be governed by all laws in effect at
the time access is sought.

(e) Nothing in this chapter shall prohibit disclosure by a medical facility or medical provider of information
contained in medical records where disclosure to specific agencies is mandated by statutes or regulations.

(f) This chapter shall not be construed to authorize disclosure of privileged records to law enforcement agencies
by the procedure set forth in this chapter, where the privileged records are required to be secured by the special
master procedure set forth in subdivision (c) of Section 1524 or required by law to be confidential.



CREDIT(S)
(Added by Stats.1980, c. 1080, § 1.  Amended by Stats.2004, c. 490 (S.B.1344), § 2.)

Historical Notes

Historical And Statutory Notes

2004 Legislation
Stats.2004, c. 490 (S.B.1344), in subd.(b), inserted "or she"; in the second sentence of subd.(d), inserted

", investigations of workers' compensation insurance fraud performed by the Department of
Corrections and conducted by peace officers specified in paragraph (2) of subdivision (d) of Section
830.2,"; in the third sentence of subd.(d), substituted "these investigations" for "such investigations";
and, in subd.(f), substituted "the privileged records" for "such privileged records".

Research References

Cross References

Confidentiality of medical information, see Civil Code § 56 et seq.
2000 Main Volume

Collateral References:

Witkin, Evidence (3d ed) §1102
Cal Jur 3d Crim L §2860

Chapter 4. Proceedings Against Fugitives From Justice

§ 1551.05. Mentally disordered and developmentally disabled offenders on outpatient status; departure
from state without approval; application for extradition 

(a) Any person on outpatient status pursuant to Title 15 (commencing with Section 1600) of Part 2 or pursuant
to subdivision (d) of Section 2972 who leaves this state without complying with Section 1611, or who fails to
return to this state on the date specified by the committing court, shall be subject to extradition in accordance
with this section.

(b) When the return to this state is required by a person who is subject to extradition pursuant to subdivision (a),
the Director of Mental Health shall present to the Governor a written application for requisition for the return of
that person.  In the requisition application there shall be stated the name of the person, the type of judicial
commitment the person is under, the nature of the underlying criminal act which was the basis for the judicial
commitment, the circumstances of the noncompliance with Section 1611, and the state in which the person is
believed to be, including the specific location of the person, if known.

(c) The application shall be verified, shall be executed in duplicate, and shall be accompanied by two certified
copies of the court order of judicial commitment and of the court order authorizing outpatient status.  The
director may also attach any affidavits or other documents in duplicate as are deemed proper to be submitted
with the application.  One copy of the application, with the action of the Governor indicated by endorsement
thereon, and one copy of the court orders shall be filed in the office of the Secretary of State.  The other copies
of all papers shall be forwarded with the Governor's requisition.



(d) Upon receipt of an application under this section, the Governor or agent authorized in writing by the
Governor whose authorization has been filed with the Secretary of State, may sign a requisition for the return of
the person.

CREDIT(S)
(Added by Stats.1988, c. 74, § 1.)

2000 Main Volume

Collateral References:

Cal Jur 3d Crim L §2401

Title 15. Outpatient Status For Mentally Disordered And Developmentally Disabled Offenders

§ 1600. Eligibility 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Any person committed to a state hospital or other treatment facility under the provisions of Section 1026, or
Chapter 6 (commencing with Section 1367) of Title 10 of this code, or Section 6316 or 6321 of the Welfare and
Institutions Code may be placed on outpatient status from that commitment subject to the procedures and
provisions of this title, except that a developmentally disabled person may be placed on outpatient status from
that commitment under the provisions of this title as modified by Section 1370.4.  Any person committed as a
sexually violent predator under the provisions of Article 4 (commencing with Section 6600) of Chapter 2 of
Part 2 of Division 6 of the Welfare and Institutions Code may be placed on outpatient status from that
commitment in accordance with the procedures described in Title 15 (commencing with Section 1600) of Part 2
of the Penal Code.

CREDIT(S)
(Added by Stats.1980, c. 547, § 17.  Amended by Stats.1996, c. 462 (A.B.3130), § 1, eff. Sept. 13, 1996.)

Historical Notes

Historical And Statutory Notes

2000 Main Volume
The 1996 amendment, in the first sentence, made nonsubstantive changes, and added the second

sentence, relating to sexually violent predators.
For former § 1600, repealed in 1941, see Historical Note and Disposition Table preceding § 1999.

Research References

Cross References

Committed defendant, placement on outpatient status, see Penal Code §§ 1370.3, 1370.4.
Persons charged with a violent felony, outpatient placement for treatment, notice to various parties

of placement or change of placement, see Penal Code § 1370.
2000 Main Volume

Collateral References:



Witkin, Summary (9th ed) P & C §733
Witkin & Epstein, Criminal Law (2d ed) §§1417E, 2974, 2977, 2979, 2985, 2998, 3002
Cal Jur 3d Crim L §§2894, 3280; Incomp §28

Notes Of Decisions

In general 1
Conditions for release 3
Construction with other laws 2

1. In general

Outpatient status is not a privilege given the insanity acquittee to finish out his sentence in a less restricted
setting; rather it is a discretionary form of treatment to be ordered by the committing court only if the medical
experts who plan and provide treatment conclude that such treatment would benefit the offender and cause no
undue hazard to the community. People v. Cross (App. 2 Dist. 2005) 25 Cal.Rptr.3d 186, 127 Cal.App.4th 63,
review denied. Mental Health  440

Subsequent release from a state hospital after an insanity commitment occurs upon (1) restoration of sanity, (2)
expiration of the maximum term of commitment, or (3) a court's approval of outpatient status. People v. Cross
(App. 2 Dist. 2005) 25 Cal.Rptr.3d 186, 127 Cal.App.4th 63, review denied. Mental Health  440

Person committed to state hospital upon finding that person was not guilty of crime by reason of insanity may
be released from hospital upon restoration of sanity, expiration of maximum term of commitment, or approval
of outpatient status. People v. Sword (App. 4 Dist. 1994) 34 Cal.Rptr.2d 810, 29 Cal.App.4th 614, rehearing
denied, review denied, certiorari denied 115 S.Ct. 1977, 514 U.S. 1117, 131 L.Ed.2d 865. Mental Health 
440

2. Construction with other laws

The trial court in a proceeding to recommit a mentally disordered offender (MDO) has authority to release an
MDO for outpatient treatment without following the outpatient release procedures described in the statutes
governing outpatient treatment for other types of offenders. People v. May (App. 1 Dist. 2007) 65 Cal.Rptr.3d
873, 155 Cal.App.4th 350. Mental Health  437

3. Conditions for release

A defendant found not guilty by reason of insanity may be released from a state hospital upon either (1) the
restoration of sanity; (2) expiration of the maximum term of commitment, which means the longest term of
imprisonment which could have been imposed for the offense or offenses of which the person was convicted; or
(3) approval of outpatient status. People v. Dobson (App. 5 Dist. 2008) 75 Cal.Rptr.3d 238, 161 Cal.App.4th
1422, review denied. Mental Health  440

§ 1600.5. Actual custody and credit toward maximum term of commitment or term of extended
commitment; time spent in locked facilities 

     •     Historical Notes     •     Research References

For a person committed as a mentally disordered sex offender under former Section 6316 or 6316.2 of the
Welfare and Institutions Code, or committed pursuant to Section 1026 or 1026.5, or committed pursuant to
Section 2972, who is placed on outpatient status under the provisions of this title, time spent on outpatient
status, except when placed in a locked facility at the direction of the outpatient supervisor, shall not count as
actual custody and shall not be credited toward the person's maximum term of commitment or toward the



person's term of extended commitment.  Nothing in this section shall be construed to extend the maximum
period of parole of a mentally disordered offender.

CREDIT(S)
(Added by Stats.1985, c. 1416, § 2.  Amended by Stats.1993-94, 1st Ex.Sess., c. 9 (S.B.39), § 2; Stats.2000, c.
324 (A.B.1881), § 1.)

Historical Notes

Historical And Statutory Notes

2000 Legislation
Stats.2000, c. 324 (A.B.1881) inserted ", or committed pursuant to Section 2972".
Section 5 of Stats.2000, c. 324 (A.B.1881), provides:
"Nothing in this act shall be construed to extend the maximum period of parole of a mentally disordered

offender."
2000 Main Volume
Section 1 of Stats.1985, c. 1416, provides:
"The Legislature finds and declares all of the following:
"(a) There is a need to develop mental health services which are designed to meet the treatment needs of

those mentally ill persons who commit criminal offenses which constitute a threat to public safety,
those who commit minor offenses as a result of an acute exacerbation of a severe mental disorder,
and those who are diverted into the jails when acute inpatient beds and other emergency services are
unavailable.  These groups should be dealt with differently.

"(b) The process for transfer of those who commit minor offenses from the criminal justice system to the
mental health system should be facilitated when the representatives of both systems determine that
this is the appropriate course of action.

"(c) Sufficient acute hospital and nonhospital placements and other emergency services should be
available to persons with severe mental disorders who suffer acute psychotic episodes, so that peace
officers attempting to obtain services for such persons whose condition qualifies them for treatment
under Sections 5150 and 5151 of the Welfare and Institutions Code will not be turned away and the
peace officer forced to book the person on a misdemeanor charge based on the same symptoms.

"The Legislature further finds and declares that those persons who commit serious crimes as a result of a
severe mental disorder should be provided with an appropriate level of treatment in an institutional
setting and, upon their return to the community, should be provided with the level of treatment and
supervision necessary to reasonably ensure that such a person does not commit another crime.
These specialized treatment programs should integrate the treatment and supervision roles.  These
programs should be reserved for those persons with a severe mental illness and should not be used
for those persons with character or personality disorders.  To ensure that such a treatment system is
designed appropriately, an effort should be made to collect the information necessary to better
understand the dimensions of the problem.  This will ensure that the most effective program design
is developed."

The 1994 amendment rewrote the section which, prior to amendment, read:
"For a person committed as a mentally disordered sex offender or committed pursuant to Section 1026

or 1026.5, who is placed on outpatient status under the provisions of this title, time spent on
outpatient status, except when placed in a locked facility, shall not count as actual custody and shall
not be credited toward the person's maximum term of commitment.  Time spent in any locked
facility shall count as actual custody and shall be credited toward the person's maximum term of
commitment."

Research References



Law Review And Journal Commentaries

Catch 22: An inquiry into the competency of mentally disordered offenders to waive their right to
recommitment hearings.  Alexandra B. McLeod, 32 McGeorge L.Rev. 593 (2001).

Review of Selected 1994 California Legislation.  26 Pac.L.J. 202 (1995).

United States Supreme Court

Due process, insanity acquittee, continued confinement based on antisocial personality, see Foucha
v. Louisiana, U.S.La.1992, 112 S.Ct. 1780, 504 U.S. 71, 118 L.Ed.2d 437.

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §2979

§ 1601. Felonies of violence, required confinement; other offenses 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Section operative until Jan. 1, 2012.  See, also, section operative Jan. 1, 2012.
(a) In the case of any person charged with and found incompetent on a charge of, convicted of, or found not
guilty by reason of insanity of murder, mayhem, aggravated mayhem, a violation of Section 207, 209, or 209.5
in which the victim suffers intentionally inflicted great bodily injury, robbery or carjacking with a deadly or
dangerous weapon or in which the victim suffers great bodily injury, a violation of subdivision (a) or (b) of
Section 451, a violation of paragraph (2), (3), or (6) of subdivision (a) of Section 261, a violation of paragraph
(1) or (4) of subdivision (a) of Section 262, a violation of Section 459 in the first degree, a violation of Section
220 in which the victim suffers great bodily injury, a violation of Section 288, a violation of Section 12303.1,
12303.2, 12303.3, 12308, 12309, or 12310, or any felony involving death, great bodily injury, or an act which
poses a serious threat of bodily harm to another person, outpatient status under this title shall not be available
until that person has actually been confined in a state hospital or other facility for 180 days or more after having
been committed under the provisions of law specified in Section 1600.

(b) In the case of any person charged with, and found incompetent on a charge of, or convicted of, any
misdemeanor or any felony other than those described in subdivision (a), or found not guilty of any
misdemeanor by reason of insanity, outpatient status under this title may be granted by the court prior to actual
confinement in a state hospital or other treatment facility under the provisions of law specified in Section 1600.

CREDIT(S)
(Added by Stats.1980, c. 547, § 17.  Amended by Stats.1984, c. 1488, § 6; Stats.1987, c. 828, § 105; Stats.1989,
c. 897, § 42; Stats.1993, c. 610 (A.B.6), § 24, eff. Oct. 1, 1993; Stats.1993, c. 611 (S.B.60), § 26, eff. Oct. 1,
1993; Stats.1994, c. 224 (S.B.1436), § 7; Stats.1994, c. 1188 (S.B.59), § 17.)

Historical Notes

Historical And Statutory Notes

2000 Main Volume
The 1984 amendment substituted, in subd.(a), "180 days" for "90 days"; and substituted in subd.(b),

"and found incompetent on a charge of, or convicted of, any misdemeanor or any felony other than
those described in subdivision (a), or found not guilty of any misdemeanor by reason of insanity" for
"convicted of, or acquitted by reason of insanity of any misdemeanor or any felony other than those
described in subdivision (a)".

Applicability of Stats.1984, c. 1488, see note under § 1026.



The 1987 amendment made nonsubstantive changes to clarify or correct various statutory references.
The 1989 amendment added aggravated mayhem to the list of crimes.
Subordination of legislation by Stats.1989, c. 897, to other legislation during the 1989 calendar year,

effective on or before Jan. 1, 1990, and whether enacted prior to or after c. 897, see Historical Note
under Penal Code § 11.

Amendment of this section by § 2 of Stats.1989, c. 702, failed to become operative under the provisions
of § 3 of that Act.

The 1993 amendment, in subd.(a), inserted "or carjacking", and substituted "paragraph (2) or (3) of
subdivision (a) of" for "subdivision (2) or (3)".

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

Amendment of this section by § 26.5 of Stats.1993, c. 611, failed to become operative under the
provisions of § 54 of that Act.

Amendment of this section by § 24.3 of Stats.1993, c. 610, failed to become operative under the
provisions of § 49 of that Act.

The 1994 amendment, in subd.(a), inserted "or 209.5" following "209", ", or (6)" preceding "of
subdivision (a) of Section 261", and "a violation of paragraph (1) or (4) of subdivision (a) of Section
262,"; and made nonsubstantive changes.

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

For former § 1601, repealed in 1941, see Historical Note and Disposition Table preceding § 1999, post.

Research References

Law Review And Journal Commentaries

Review of Selected 1993 California Legislation.  25 Pac. L.J. 513 (1994).
Review of Selected 1994 California Legislation.  26 Pac. L.J. 202 (1995).
2000 Main Volume

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §§2979, 2980

Notes Of Decisions

Construction with other laws   1/2 
Developmentally disabled 1
Validity   1/4 

. Validity

Statute mandating 180 days of confinement for a defendant found incompetent to stand trial on charges of child
molestation did not violate constitutional due process as applied to 79-year-old molestation defendant who
probably never would be restored to competence, in light of other statutory provision requiring progress review
after 90 days. People v. Superior Court (App. 3 Dist. 2005) 24 Cal.Rptr.3d 66, 125 Cal.App.4th 1558, review
denied. Constitutional Law  4344; Mental Health  433(2)

. Construction with other laws

Defendant found incompetent to stand trial on charges of child molestation could not circumvent statute
mandating confinement for such defendants with other statute allowing outpatient treatment for qualifying
defendants found incompetent to stand charges for crimes subject to registration as sex offender; by its terms,



other statute applied only to defendants who were previously found to be incompetent on a sex offense, or were
subject to competency proceeding separate from current prosecution. People v. Superior Court (App. 3 Dist.
2005) 24 Cal.Rptr.3d 66, 125 Cal.App.4th 1558, review denied. Mental Health  436.1

1. Developmentally disabled

Statutory scheme for the developmentally disabled required defendant, who was found not competent to stand
trial, to undergo a minimum period of treatment in a locked facility before he could receive outpatient
treatment, after defendant was charged with gross vehicular manslaughter while intoxicated and related crimes;
relevant statutes together provided that outpatient status "shall" not be available for a developmentally disabled
person charged with and found incompetent on a charge of a felony involving death until the person has
actually been confined in a residential facility. People v. Amonson (App. 3 Dist. 2003) 7 Cal.Rptr.3d 831, 114
Cal.App.4th 463. Mental Health  437

§ 1601. Felonies of violence, required confinement; other offenses 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Section operative Jan. 1, 2012.  See, also, section operative until Jan. 1, 2012.
(a) In the case of any person charged with and found incompetent on a charge of, convicted of, or found not
guilty by reason of insanity of murder, mayhem, aggravated mayhem, a violation of Section 207, 209, or 209.5
in which the victim suffers intentionally inflicted great bodily injury, robbery or carjacking with a deadly or
dangerous weapon or in which the victim suffers great bodily injury, a violation of subdivision (a) or (b) of
Section 451, a violation of paragraph (2), (3), or (6) of subdivision (a) of Section 261, a violation of paragraph
(1) or (4) of subdivision (a) of Section 262, a violation of Section 459 in the first degree, a violation of Section
220 in which the victim suffers great bodily injury, a violation of Section 288, a violation of Section 18715,
18725, 18740, 18745, 18750, or 18755, or any felony involving death, great bodily injury, or an act which
poses a serious threat of bodily harm to another person, outpatient status under this title shall not be available
until that person has actually been confined in a state hospital or other facility for 180 days or more after having
been committed under the provisions of law specified in Section 1600.

(b) In the case of any person charged with, and found incompetent on a charge of, or convicted of, any
misdemeanor or any felony other than those described in subdivision (a), or found not guilty of any
misdemeanor by reason of insanity, outpatient status under this title may be granted by the court prior to actual
confinement in a state hospital or other treatment facility under the provisions of law specified in Section 1600.

CREDIT(S)
(Added by Stats.1980, c. 547, § 17.  Amended by Stats.1984, c. 1488, § 6; Stats.1987, c. 828, § 105; Stats.1989,
c. 897, § 42; Stats.1993, c. 610 (A.B.6), § 24, eff. Oct. 1, 1993; Stats.1993, c. 611 (S.B.60), § 26, eff. Oct. 1,
1993; Stats.1994, c. 224 (S.B.1436), § 7; Stats.1994, c. 1188 (S.B.59), § 17; Stats.2010, c. 178 (S.B.1115), § 80,
operative Jan. 1, 2012.)

Historical Notes

Law Revision Commission Comments

Subdivision (a) of Section 1601 is amended to reflect nonsubstantive reorganization of the statutes
governing control of deadly weapons. [38 Cal.L.Rev.Comm. Reports 217 (2009)].

Historical And Statutory Notes

2000 Main Volume
The 1984 amendment substituted, in subd.(a), "180 days" for "90 days"; and substituted in subd.(b),



"and found incompetent on a charge of, or convicted of, any misdemeanor or any felony other than
those described in subdivision (a), or found not guilty of any misdemeanor by reason of insanity" for
"convicted of, or acquitted by reason of insanity of any misdemeanor or any felony other than those
described in subdivision (a)".

Applicability of Stats.1984, c. 1488, see note under § 1026.
The 1987 amendment made nonsubstantive changes to clarify or correct various statutory references.
The 1989 amendment added aggravated mayhem to the list of crimes.
Subordination of legislation by Stats.1989, c. 897, to other legislation during the 1989 calendar year,

effective on or before Jan. 1, 1990, and whether enacted prior to or after c. 897, see Historical Note
under Penal Code § 11.

Amendment of this section by § 2 of Stats.1989, c. 702, failed to become operative under the provisions
of § 3 of that Act.

The 1993 amendment, in subd.(a), inserted "or carjacking", and substituted "paragraph (2) or (3) of
subdivision (a) of" for "subdivision (2) or (3)".

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

Amendment of this section by § 26.5 of Stats.1993, c. 611, failed to become operative under the
provisions of § 54 of that Act.

Amendment of this section by § 24.3 of Stats.1993, c. 610, failed to become operative under the
provisions of § 49 of that Act.

The 1994 amendment, in subd.(a), inserted "or 209.5" following "209", ", or (6)" preceding "of
subdivision (a) of Section 261", and "a violation of paragraph (1) or (4) of subdivision (a) of Section
262,"; and made nonsubstantive changes.

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

For former § 1601, repealed in 1941, see Historical Note and Disposition Table preceding § 1999, post.
2010 Legislation
Stats.2010, c. 178 (S.B.1115), made changes to cross references consistent with the reorganization of

deadly weapons provisions in the Penal Code by Stats.2010, c. 711 (S.B.1080).
For operative effect provisions relating to Stats.2010, c. 178 (S.B.1115), see Historical and Statutory

Notes under Business and Professions Code § 7542.1.
Subordination of legislation by Stats.2010, c. 178 (S.B.1115), to other 2010 legislation, see Historical

and Statutory Notes under Business and Professions Code § 7542.1.

Research References

Law Review And Journal Commentaries

Review of Selected 1993 California Legislation.  25 Pac. L.J. 513 (1994).
Review of Selected 1994 California Legislation.  26 Pac. L.J. 202 (1995).
2000 Main Volume

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §§2979, 2980

Notes Of Decisions

Construction with other laws   1/2 
Developmentally disabled 1
Validity   1/4 



. Validity

Statute mandating 180 days of confinement for a defendant found incompetent to stand trial on charges of child
molestation did not violate constitutional due process as applied to 79-year-old molestation defendant who
probably never would be restored to competence, in light of other statutory provision requiring progress review
after 90 days. People v. Superior Court (App. 3 Dist. 2005) 24 Cal.Rptr.3d 66, 125 Cal.App.4th 1558, review
denied. Constitutional Law  4344; Mental Health  433(2)

. Construction with other laws

Defendant found incompetent to stand trial on charges of child molestation could not circumvent statute
mandating confinement for such defendants with other statute allowing outpatient treatment for qualifying
defendants found incompetent to stand charges for crimes subject to registration as sex offender; by its terms,
other statute applied only to defendants who were previously found to be incompetent on a sex offense, or were
subject to competency proceeding separate from current prosecution. People v. Superior Court (App. 3 Dist.
2005) 24 Cal.Rptr.3d 66, 125 Cal.App.4th 1558, review denied. Mental Health  436.1

1. Developmentally disabled

Statutory scheme for the developmentally disabled required defendant, who was found not competent to stand
trial, to undergo a minimum period of treatment in a locked facility before he could receive outpatient
treatment, after defendant was charged with gross vehicular manslaughter while intoxicated and related crimes;
relevant statutes together provided that outpatient status "shall" not be available for a developmentally disabled
person charged with and found incompetent on a charge of a felony involving death until the person has
actually been confined in a residential facility. People v. Amonson (App. 3 Dist. 2003) 7 Cal.Rptr.3d 831, 114
Cal.App.4th 463. Mental Health  437

§ 1602. Conditions; evaluation and treatment plan 

     •     Historical Notes     •     Notes of Decisions

(a) Any person subject to the provisions of subdivision (b) of Section 1601 may be placed on outpatient status,
if all of the following conditions are satisfied:

(1) In the case of a person who is an inpatient, the director of the state hospital or other treatment facility to
which the person has been committed advises the court that the defendant will not be a danger to the health and
safety of others while on outpatient status, and will benefit from such outpatient status.

(2) In all cases, the community program director or a designee advises the court that the defendant will not be a
danger to the health and safety of others while on outpatient status, will benefit from such status, and identifies
an appropriate program of supervision and treatment.

(3) After actual notice to the prosecutor and defense counsel, and after a hearing in court, the court specifically
approves the recommendation and plan for outpatient status.

(b) The community program director or a designee shall prepare and submit the evaluation and the treatment
plan specified in paragraph (2) of subdivision (a) to the court within 15 calendar days after notification by the
court to do so, except that in the case of a person who is an inpatient, the evaluation and treatment plan shall be
submitted within 30 calendar days after notification by the court to do so.

(c) Any evaluations and recommendations pursuant to paragraphs (1) and (2) of subdivision (a) shall include
review and consideration of complete, available information regarding the circumstances of the criminal offense
and the person's prior criminal history.

CREDIT(S)



(Added by Stats.1980, c. 547, § 17.  Amended by Stats.1985, c. 1232, § 10, eff. Sept. 30, 1985.)

Historical Notes

Historical And Statutory Notes

2000 Main Volume
The 1985 amendment rewrote this section.
For former § 1602, repealed in 1941, see Historical Note and Disposition Table preceding § 1999, post.
2000 Main Volume

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §§2980, 2982
Cal Jur 3d Crim L §3280

Notes Of Decisions

Review 2
Sufficiency of evidence 1

1. Sufficiency of evidence

Evidence was sufficient at hearing before superior court, relating to state hospital's recommendation of
outpatient status for insanity acquittee who had pleaded guilty to second degree murder, to establish that
acquittee was no longer dangerous, as required to support his release to outpatient status in locked nursing
facility; persistence of his mental illness was not alone sufficient to deny him outpatient status, and undisputed
evidence indicated that he would not be dangerous if he took his prescribed medicine, that he had never
assaulted anyone and took his medication while in the hospital, and that he was aware that his occasional
delusions were a symptom of his illness and no longer acted upon them. People v. Cross (App. 2 Dist. 2005) 25
Cal.Rptr.3d 186, 127 Cal.App.4th 63, review denied. Mental Health  440

2. Review

The appellate court reviews a trial court's determination of a state hospital's recommendation that an insanity
acquittee be transferred to outpatient status for abuse of discretion, under which standard it is not sufficient to
show facts affording an opportunity for a difference of opinion, as discretion is abused only if the court exceeds
the bounds of reason, all of the circumstances being considered. People v. Cross (App. 2 Dist. 2005) 25
Cal.Rptr.3d 186, 127 Cal.App.4th 63, review denied. Mental Health  440

§ 1603. Conditions; felonies of violence 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) Any person subject to subdivision (a) of Section 1601 may be placed on outpatient status if all of the
following conditions are satisfied:

(1) The director of the state hospital or other treatment facility to which the person has been committed advises
the committing court and the prosecutor that the defendant would no longer be a danger to the health and safety
of others, including himself or herself, while under supervision and treatment in the community, and will
benefit from that status.

(2) The community program director advises the court that the defendant will benefit from that status, and



identifies an appropriate program of supervision and treatment.

(3) The prosecutor shall provide notice of the hearing date and pending release to the victim or next of kin of
the victim of the offense for which the person was committed where a request for the notice has been filed with
the court, and after a hearing in court, the court specifically approves the recommendation and plan for
outpatient status pursuant to Section 1604.  The burden shall be on the victim or next of kin to the victim to
keep the court apprised of the party's current mailing address.

In any case in which the victim or next of kin to the victim has filed a request for notice with the director of the
state hospital or other treatment facility, he or she shall be notified by the director at the inception of any
program in which the committed person would be allowed any type of day release unattended by the staff of the
facility.

(b) The community program director shall prepare and submit the evaluation and the treatment plan specified in
paragraph (2) of subdivision (a) to the court within 30 calendar days after notification by the court to do so.

(c) Any evaluations and recommendations pursuant to paragraphs (1) and (2) of subdivision (a) shall include
review and consideration of complete, available information regarding the circumstances of the criminal offense
and the person's prior criminal history.

CREDIT(S)
(Added by Stats.1980, c. 547, § 17.  Amended by Stats.1982, c. 1232, p. 4543, § 1; Stats.1984, c. 1488, § 7;
Stats.1985, c. 1232, § 11, eff. Sept. 30, 1985; Stats.1987, c. 1343, § 3; Stats.1993, c. 1141 (S.B.476), § 4;
Stats.1994, c. 1086 (S.B.1487), § 4; Stats.2004, c. 628 (A.B.1504), § 1.)

Historical Notes

Historical And Statutory Notes

2004 Legislation
Stats.2004, c. 628 (A.B.1504), in subd.(a)(1), inserted "and the prosecutor"; and in subd.(a)(3), in the

first sentence, substituted "The prosecutor shall provide notice of the hearing date and pending
release" for "After actual notice to the prosecutor and defense counsel, and".

Section 2 of Stats.2004, c. 628 (A.B.1504), provides:
"SEC. 2. Notwithstanding Section 17610 of the Government Code, if the Commission on State

Mandates determines that this act contains costs mandated by the state, reimbursement to local
agencies and school districts for those costs shall be made pursuant to Part 7 (commencing with
Section 17500) of Division 4 of Title 2 of the Government Code.  If the statewide cost of the
claim for reimbursement does not exceed one million dollars ($1,000,000), reimbursement shall
be made from the State Mandates Claims Fund."

2000 Main Volume
The 1982 amendment inserted "and to the victim or next of kin of the victim of the offense for which the

person was committed where a request for such notice has been filed with the court," in the first
sentence and added the second sentence of subd.(c); and added the last paragraph.

Section 4 of Stats.1982, c. 1232, p. 4544, provides:
"Section 1 of this act shall remain in effect only until January 1, 1989, and as of such date is repealed,

unless a later enacted statute, which is chaptered before January 1, 1989, deletes or extends such
date."

The 1984 amendment inserted subd. designation (a) at the beginning of the first paragraph; redesignated
former subds.(a), (b) and (c) as paragraphs (1), (2) and (3) of subd.(a); substituted, in subd.(a)(1)
[formerly subd.(a)], "would no longer be a danger" for "is no longer likely to be a danger"; and
added subds.(c), (d) and (e).

Applicability of Stats.1984, c. 1488, see note under § 1026.



The 1985 amendment substituted "community program" for "county mental health" director throughout
the section; corrected designation of subdivisions; and deleted reference to subd.(a)(1) in subd.(b).

The 1987 amendment, in subd.(a)(1), substituted "including himself or herself, while under supervision
and treatment in the community" for "while on outpatient status"; in subd.(d) substituted "1994" for
"1989" in two places and substituted "enacted" for "chaptered"; and made grammatical changes.

The 1993 amendment, in subd.(d), changed the repeal date for the section from Jan. 1, 1994, to Jan. 1,
1995, and deleted "unless a later enacted statute, which is enacted before Jan. 1, 1994, deletes or
extends that date".

The 1994 amendment, deleted subd.(d) which provided for repeal of the section; and made a
nonsubstantive change.

Another § 1603, added by Stats.1982, c. 1232, § 2, amended by Stats.1983, c. 142, § 123; Stats.1984, c.
1488, § 8; Stats.1985, c. 1232, § 13; Stats.1987, c. 1343, § 5; Stats.1993, c. 1141 (S.B.476), § 3, to
be operative Jan. 1, 1995, relating to placement on out-patient status of persons charged with a
felony, was repealed by Stats.1994, c. 1086 (S.B.1487), § 3, leaving § 1603 as last amended by
Stats.1994, c. 1086, § 4, in full force and effect.

Another § 1603, added by Stats.1984, c. 1488, § 7.5, amended by Stats.1985, c. 1232, § 12, relating to
the same subject matter and to have been operative Jan. 1, 1988 to Jan. 1, 1989, was repealed by
Stats.1987, c. 1343, § 4.

For former § 1603, repealed in 1941, see Historical Note and Disposition Table preceding § 1999, post.

Research References

Law Review And Journal Commentaries

Review of Selected 1993 California Legislation. 25 Pac.L.J. 628 (1994).
Review of Selected 1994 California Legislation.  26 Pac.L.J. 202 (1995).
2000 Main Volume

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §§2977, 2980, 2982
Cal Jur 3d Crim L §3282

Notes Of Decisions

Danger to others 2
Recommendations concerning outpatient status 3
Review 4
Validity 1

1. Validity

Placement of condition on court's discretion to grant outpatient status to mentally disordered sex offenders who
have been committed to hospital, that court must first receive recommendation from hospital director and
program director that offender was ready to be considered for outpatient program, does not violate offender's
right to due process, where mentally disordered sex offenders have no absolute right to be treated on outpatient
basis, in that while part of purpose of program is treatment, primary purpose is protection of society from
offender. People v. Wymer (App. 4 Dist. 1987) 237 Cal.Rptr. 301, 192 Cal.App.3d 508, review denied.
Constitutional Law  4344

2. Danger to others

Evidence was sufficient at hearing before superior court, relating to state hospital's recommendation of



outpatient status for insanity acquittee who had pleaded guilty to second degree murder, to establish that
acquittee was no longer dangerous, as required to support his release to outpatient status in locked nursing
facility; persistence of his mental illness was not alone sufficient to deny him outpatient status, and undisputed
evidence indicated that he would not be dangerous if he took his prescribed medicine, that he had never
assaulted anyone and took his medication while in the hospital, and that he was aware that his occasional
delusions were a symptom of his illness and no longer acted upon them. People v. Cross (App. 2 Dist. 2005) 25
Cal.Rptr.3d 186, 127 Cal.App.4th 63, review denied. Mental Health  440

State, county, and public mental health officials violated no mandatory duty in failing to remove patient under
Forensic Conditional Release Program (CONREP) so as defeat their statutory immunity from liability for
injuries resulting from patient's criminal assault on other CONREP patient; statute providing that every person
was bound to abstain from injuring others did not authorize cause of action or establish standards for removal of
CONREP patients, and CONREP statutes gave state and county ability to decide dangerous nature of patient,
which involved discretionary medical judgments. Ley v. State (App. 2 Dist. 2004) 8 Cal.Rptr.3d 642, 114
Cal.App.4th 1297, review denied. Health  770

Evidence supported finding that mentally disordered sex offender still presented substantial danger of bodily
harm to others and that proposed treatment program was not, as matter of law, adequate to protect society from
offender, as to whom outpatient status was sought; thus, trial court decision to deny outpatient treatment was
not abuse of discretion. People v. Henderson (App. 5 Dist. 1986) 233 Cal.Rptr. 141, 187 Cal.App.3d 1263.
Mental Health  465(5)

3. Recommendations concerning outpatient status

Committing court had no jurisdiction to consider or confer outpatient status upon defendant, who was
determined to be mentally disordered sex offender, where court did not receive recommendations from both
hospital director and program director that defendant was ready to be considered for outpatient program. People
v. Wymer (App. 4 Dist. 1987) 237 Cal.Rptr. 301, 192 Cal.App.3d 508, review denied. Mental Health 
465(5)

Statute which permits committing court to order that mentally disordered sex offender be placed in outpatient
treatment facility upon recommendation by inpatient hospital director and program director would not result in
commitment of offenders in hospital for life at whim of one physician, in that commitment could not be
extended beyond maximum term without jury trial at which all constitutional rights of criminal proceedings are
afforded, extension of commitment can be for only two years before offender is entitled to another jury trial on
his mentally disordered sex offender status, offender may request committing court to order hospital director to
submit report on state of offender's health, and offender may, by mandamus or habeas corpus, petition for
review of failure of hospital director or program director to exercise discretion concerning readiness for
outpatient status. People v. Wymer (App. 4 Dist. 1987) 237 Cal.Rptr. 301, 192 Cal.App.3d 508, review denied.
Mental Health  465(5)

4. Review

The appellate court reviews a trial court's determination of a state hospital's recommendation that an insanity
acquittee be transferred to outpatient status for abuse of discretion, under which standard it is not sufficient to
show facts affording an opportunity for a difference of opinion, as discretion is abused only if the court exceeds
the bounds of reason, all of the circumstances being considered. People v. Cross (App. 2 Dist. 2005) 25
Cal.Rptr.3d 186, 127 Cal.App.4th 63, review denied. Mental Health  440

§ 1604. Recommendations; hearing; determination; transmittal of record 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) Upon receipt by the committing court of the recommendation of the director of the state hospital or other



treatment facility to which the person has been committed that the person may be eligible for outpatient status
as set forth in subdivision (a)(1) of Section 1602 or 1603, the court shall immediately forward such
recommendation to the community program director, prosecutor, and defense counsel.  The court shall provide
copies of the arrest reports and the state summary criminal history information to the community program
director.

(b) Within 30 calendar days the community program director or a designee shall submit to the court and, when
appropriate, to the director of the state hospital or other treatment facility, a recommendation regarding the
defendant's eligibility for outpatient status, as set forth in subdivision (a)(2) of Section 1602 or 1603 and the
recommended plan for outpatient supervision and treatment.  The plan shall set forth specific terms and
conditions to be followed during outpatient status.  The court shall provide copies of this report to the
prosecutor and the defense counsel.

(c) The court shall calendar the matter for hearing within 15 judicial days of the receipt of the community
program director's report and shall give notice of the hearing date to the prosecutor, defense counsel, the
community program director, and, when appropriate, to the director of the state hospital or other facility.  In any
hearing conducted pursuant to this section, the court shall consider the circumstances and nature of the criminal
offense leading to commitment and shall consider the person's prior criminal history.

(d) The court shall, after a hearing in court, either approve or disapprove the recommendation for outpatient
status.  If the approval of the court is given, the defendant shall be placed on outpatient status subject to the
terms and conditions specified in the supervision and treatment plan.  If the outpatient treatment occurs in a
county other than the county of commitment, the court shall transmit a copy of the case record to the superior
court in the county where outpatient treatment occurs, so that the record will be available if revocation
proceedings are initiated pursuant to Section 1608 or 1609.

CREDIT(S)
(Added by Stats.1980, c. 547, § 17.  Amended by Stats.1985, c. 1232, § 14, eff. Sept. 30, 1985.)

Historical Notes

Historical And Statutory Notes

2000 Main Volume
The 1985 amendment rewrote this section.
For former § 1604, repealed in 1941, see Historical Note and Disposition Table preceding § 1999, post.

Research References

Cross References

Transportation costs for hearing, payment, see Welfare and Institutions Code§ 4117.
2000 Main Volume

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §§2980, 2981, 2984
Cal Jur 3d Crim L §3280

Notes Of Decisions

Presumptions and burden of proof 3
Recommendations 2



Religious beliefs 1
Review 5
Sufficiency of evidence 4

1. Religious beliefs

Trial court could consider defendant's religious beliefs in determining whether defendant, who had been found
not guilty by reason of insanity and committed to mental health facility, was entitled to outpatient status, as
defendant had command delusions which caused him to act in belief that God was commanding him to kill, and
excessive religiosity was thus manifestation of defendant's psychosis; any burden on defendant's religious
beliefs was justified by compelling state interest in assuring that dangerous person was not released into
community. People v. Sword (App. 4 Dist. 1994) 34 Cal.Rptr.2d 810, 29 Cal.App.4th 614, rehearing denied,
review denied, certiorari denied 115 S.Ct. 1977, 514 U.S. 1117, 131 L.Ed.2d 865. Mental Health  440

2. Recommendations

Judge's role in outpatient status hearing is not to rubber-stamp recommendations of defendant's doctors and
community release program staff experts; such recommendations are only prerequisites for obtaining hearing
and judge is required to approve or disapprove those recommendations. People v. Sword (App. 4 Dist. 1994) 34
Cal.Rptr.2d 810, 29 Cal.App.4th 614, rehearing denied, review denied, certiorari denied 115 S.Ct. 1977, 514
U.S. 1117, 131 L.Ed.2d 865. Mental Health  440

3. Presumptions and burden of proof

At a court hearing on a state hospital's recommendation that an insanity acquittee be transferred to outpatient
status, the defendant has the burden of proving, by a preponderance of the evidence, that he is either no longer
mentally ill or not dangerous. People v. Cross (App. 2 Dist. 2005) 25 Cal.Rptr.3d 186, 127 Cal.App.4th 63,
review denied. Mental Health  440

4. Sufficiency of evidence

Evidence was sufficient at hearing before superior court, relating to state hospital's recommendation of
outpatient status for insanity acquittee who had pleaded guilty to second degree murder, to establish that
acquittee was no longer dangerous, as required to support his release to outpatient status in locked nursing
facility; persistence of his mental illness was not alone sufficient to deny him outpatient status, and undisputed
evidence indicated that he would not be dangerous if he took his prescribed medicine, that he had never
assaulted anyone and took his medication while in the hospital, and that he was aware that his occasional
delusions were a symptom of his illness and no longer acted upon them. People v. Cross (App. 2 Dist. 2005) 25
Cal.Rptr.3d 186, 127 Cal.App.4th 63, review denied. Mental Health  440

5. Review

The appellate court reviews a trial court's determination of a state hospital's recommendation that an insanity
acquittee be transferred to outpatient status for abuse of discretion, under which standard it is not sufficient to
show facts affording an opportunity for a difference of opinion, as discretion is abused only if the court exceeds
the bounds of reason, all of the circumstances being considered. People v. Cross (App. 2 Dist. 2005) 25
Cal.Rptr.3d 186, 127 Cal.App.4th 63, review denied. Mental Health  440

§ 1605. Supervision; progress reports 

     •     Historical Notes     •     Research References

(a) In accordance with Section 1615 of this code and Section 5709.8 of the Welfare and Institutions Code, the
State Department of Mental Health shall be responsible for the supervision of persons placed on outpatient



status under this title.  The State Department of Mental Health shall designate, for each county or region
comprised of two or more counties, a community program director who shall be responsible for administering
the community treatment programs for persons committed from that county or region under the provisions
specified in Section 1600.

(b) The State Department of Mental Health shall notify in writing the superior court, the district attorney, the
county public defender or public defense agency, and the county mental health director of each county as to the
person designated to be the community program director for that county, and timely written notice shall be
given whenever a new community program director is to be designated.

(c) The community program director shall be the outpatient treatment supervisor of persons placed on
outpatient status under this title.  The community program director may delegate the outpatient treatment
supervision responsibility to a designee.

(d) The outpatient treatment supervisor shall, at 90-day intervals following the beginning of outpatient
treatment, submit to the court, the prosecutor and defense counsel, and to the community program director,
where appropriate, a report setting forth the status and progress of the defendant.

CREDIT(S)
(Added by Stats.1980, c. 547, § 17.  Amended by Stats.1985, c. 1232, § 15, eff. Sept. 30, 1985; Stats.1991, c.
435 (A.B.655), § 1.)

Historical Notes

Historical And Statutory Notes

2000 Main Volume
The 1985 amendment interpolated subds.(a) and (b), redesignated former subds.(a) and (b) as subds.(c)

and (d), and in subds.(c) and (d) substituted references to "community program" for "county mental
health" director.

The 1991 amendment deleted "agency, or entity" after "person" and before "designated" in subd.(b); and
made other nonsubstantive changes.

For former § 1605, repealed in 1941, see Historical Note and Disposition Table preceding § 1999, post.

Research References

Cross References

Commitment classification, conditional release and placement in county of domicile, see Welfare
and Institutions Code § 6608.5.

2000 Main Volume

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §§2976, 2982
Cal Jur 3d Incomp §28

§ 1606. Annual review; notice and hearing; powers of court 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Outpatient status shall be for a period not to exceed one year.  At the end of the period of outpatient status
approved by the court, the court shall, after actual notice to the prosecutor, the defense counsel, and the



community program director, and after a hearing in court, either discharge the person from commitment under
appropriate provisions of the law, order the person confined to a treatment facility, or renew its approval of
outpatient status.  Prior to such hearing, the community program director shall furnish a report and
recommendation to the medical director of the state hospital, where appropriate, and to the court, which the
court shall make available to the prosecutor and defense counsel.  The person shall remain on outpatient status
until the court renders its decision unless hospitalized under other provision of the law.  The hearing pursuant to
the provisions of this section shall be held no later than 30 days after the end of the one-year period of
outpatient status unless good cause exists.  The court shall transmit a copy of its order to the community
program director or a designee.

CREDIT(S)
(Added by Stats.1980, c. 547, § 17.  Amended by Stats.1985, c. 1232, § 16, eff. Sept. 30, 1985.)

Historical Notes

Historical And Statutory Notes

2000 Main Volume
The 1985 amendment substituted "community program" for "county mental health" director throughout

the section, interpolated the penultimate sentence, and deleted at the end of the last sentence "and to
the Director of Mental Health".

For former § 1606, repealed in 1941, see Historical Note and Disposition Table preceding § 1999, post.

Research References

Cross References

Commitment classification, conditional release and placement in county of domicile, see Welfare
and Institutions Code § 6608.5.

2000 Main Volume

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §§2982, 3086

Notes Of Decisions

Burden of proof 6
Construction with other laws 1
Due process 3
Equal protection 4
Evidence 7
Hearing 5
Impartial judge 8
Purpose 2

1. Construction with other laws

Procedures for extending commitment of mentally disordered sex offender (MDSO) beyond maximum term of
imprisonment for underlying offense must be followed, regardless of whether patient is in actual custody or is
outpatient, and regardless of whether commitment is subject to annual review for out-patient status or biannual
review for MDSO commitment. People v. Gunderson (App. 2 Dist. 1991) 279 Cal.Rptr. 494, 228 Cal.App.3d



1292, review denied. Mental Health  466

2. Purpose

Primary purpose of this section is the protection of the public rather than protection of the offender's right to
discharge from outpatient status after one year unless a court orders otherwise. People v. Harner (App. 1 Dist.
1989) 262 Cal.Rptr. 422, 213 Cal.App.3d 1400, review denied. Mental Health  433(2)

3. Due process

Possibility that person who was committed as mentally disordered sex offender (MDSO) and who took part in
outpatient status could continue on outpatient status indefinitely, based upon annual report by community
program director and renewal hearing, did not violate his due process rights, despite additional safeguards
available to MDSO whose commitment was being extended, in that indefinite suspension could be ended
simply by renouncing participation in outpatient program and returning to actual custody. People v. Superior
Court (Henry) (App. 2 Dist. 1993) 15 Cal.Rptr.2d 896, 12 Cal.App.4th 1308, modified. Constitutional Law

 4344; Mental Health  433(2)

Mentally disordered sex offender was not denied due process when he was not given annual review of his
outpatient status, which could have resulted in revocation of outpatient status rather than continuance of
outpatient status or discharge. People v. Harner (App. 1 Dist. 1989) 262 Cal.Rptr. 422, 213 Cal.App.3d 1400,
review denied. Constitutional Law  4342; Mental Health  465(5)

4. Equal protection

There is no denial of equal protection in disparate treatment provided to mentally disordered sex offenders
(MDSO) who take part in outpatient treatment program, and whose outpatient status may be renewed
indefinitely, and MDSOs who remain in custody, and whose commitment may be extended only after resort to
due process procedures accorded criminal defendant; although MDSO who is on outpatient status may suffer
some restraint on his freedom, MDSO who has served his full term in custody suffers much greater restraint on
his freedom. People v. Superior Court (Henry) (App. 2 Dist. 1993) 15 Cal.Rptr.2d 896, 12 Cal.App.4th 1308,
modified. Constitutional Law  3073(2); Mental Health  433(2)

5. Hearing

Provisions for annual review of mentally disordered sex offender who has been placed on outpatient status are
directory, not mandatory, and failure to hold such a hearing does not require the offender's discharge from
outpatient status. People v. Harner (App. 1 Dist. 1989) 262 Cal.Rptr. 422, 213 Cal.App.3d 1400, review denied.
Mental Health  465(5)

6. Burden of proof

Placement of burden of proof on defendant in outpatient status hearing was not denial of due process, as fact of
conviction provided basis for inferring mental illness and dangerousness, and defendant was subject to
presumption of continued insanity. People v. Sword (App. 4 Dist. 1994) 34 Cal.Rptr.2d 810, 29 Cal.App.4th
614, rehearing denied, review denied, certiorari denied 115 S.Ct. 1977, 514 U.S. 1117, 131 L.Ed.2d 865.
Constitutional Law  4338; Mental Health  440

Burden of proof in outpatient status hearing, to determine whether defendant committed to mental health
facility upon finding of not guilty of crime by reason of insanity is entitled to outpatient status, is on defendant
to show, by preponderance of evidence, that defendant has met conditions warranting placement in outpatient
program. People v. Sword (App. 4 Dist. 1994) 34 Cal.Rptr.2d 810, 29 Cal.App.4th 614, rehearing denied,
review denied, certiorari denied 115 S.Ct. 1977, 514 U.S. 1117, 131 L.Ed.2d 865. Mental Health  440

7. Evidence

Hospital records of defendant committed to mental health facility were admissible in outpatient status hearing



under state of mind exception to hearsay rule, because defendant's state of mind was necessary issue in
determining whether outpatient status was appropriate. People v. Sword (App. 4 Dist. 1994) 34 Cal.Rptr.2d
810, 29 Cal.App.4th 614, rehearing denied, review denied, certiorari denied 115 S.Ct. 1977, 514 U.S. 1117, 131
L.Ed.2d 865. Evidence  268

Notes of mental health facility staff members were sufficiently reliable to be used by court in outpatient status
hearing, as notes were contemporaneous records kept by staff in regular performance of their duties. People v.
Sword (App. 4 Dist. 1994) 34 Cal.Rptr.2d 810, 29 Cal.App.4th 614, rehearing denied, review denied, certiorari
denied 115 S.Ct. 1977, 514 U.S. 1117, 131 L.Ed.2d 865. Evidence  377

Finding that defendant committed to mental health facility failed to establish entitlement to outpatient status
was not abuse of discretion, despite testimony of doctors and specialists that defendant was no longer
dangerous, where doctors were not aware of all of defendant's history. People v. Sword (App. 4 Dist. 1994) 34
Cal.Rptr.2d 810, 29 Cal.App.4th 614, rehearing denied, review denied, certiorari denied 115 S.Ct. 1977, 514
U.S. 1117, 131 L.Ed.2d 865. Mental Health  440

Finding that defendant committed to mental health facility failed to establish entitlement to outpatient status at
second outpatient status hearing was not abuse of discretion, notwithstanding state's failure to present testimony
that defendant was still dangerous; trial court had legitimate concerns about incomplete nature of defendant's
evidence that he was not dangerous. People v. Sword (App. 4 Dist. 1994) 34 Cal.Rptr.2d 810, 29 Cal.App.4th
614, rehearing denied, review denied, certiorari denied 115 S.Ct. 1977, 514 U.S. 1117, 131 L.Ed.2d 865.
Mental Health  440

Trial court in hearing to determine whether defendant found not guilty of crime by reason of insanity was
entitled to outpatient status from mental health facility may consider validity of opinions presented to court in
determining whether defendant met burden of proving that he was not dangerous. People v. Sword (App. 4 Dist.
1994) 34 Cal.Rptr.2d 810, 29 Cal.App.4th 614, rehearing denied, review denied, certiorari denied 115 S.Ct.
1977, 514 U.S. 1117, 131 L.Ed.2d 865. Mental Health  440

Reliable hearsay evidence may properly be considered in outpatient status hearings; hearing is not criminal
proceeding and trial court must have available any and all relevant information in determining whether to
approve or disapprove outpatient status recommendation. People v. Sword (App. 4 Dist. 1994) 34 Cal.Rptr.2d
810, 29 Cal.App.4th 614, rehearing denied, review denied, certiorari denied 115 S.Ct. 1977, 514 U.S. 1117, 131
L.Ed.2d 865. Mental Health  440

8. Impartial judge

Defendant was not deprived of right to outpatient status hearing before impartial judge, even if judge
extensively examined certain witnesses, because no jury was present, proceedings were less formal than those
of criminal trial, and judge questioned witnesses in attempt to obtain information needed to decide whether to
accept recommendations of expert witnesses. People v. Sword (App. 4 Dist. 1994) 34 Cal.Rptr.2d 810, 29
Cal.App.4th 614, rehearing denied, review denied, certiorari denied 115 S.Ct. 1977, 514 U.S. 1117, 131
L.Ed.2d 865. Mental Health  440

Procedure used in conducting probation revocation proceedings is applicable to outpatient status hearings;
because adherence to formal rules of criminal trials is not required, even extensive questioning by trial court
does not mean that trial court is not impartial. People v. Sword (App. 4 Dist. 1994) 34 Cal.Rptr.2d 810, 29
Cal.App.4th 614, rehearing denied, review denied, certiorari denied 115 S.Ct. 1977, 514 U.S. 1117, 131
L.Ed.2d 865. Mental Health  440

§ 1607. Supervisor's opinion as to recovery of competence; procedure 

     •     Historical Notes     •     Research References



If the outpatient supervisor is of the opinion that the person has regained competence to stand trial, or is no
longer insane, is no longer a mentally disordered offender, or is no longer a mentally disordered sex offender,
the community program director shall submit his or her opinion to the medical director of the state hospital,
where appropriate, and to the court which shall calendar the case for further proceedings under the provisions of
Section 1372, 1026.2, or 2972 of this code or Section 6325 of the Welfare and Institutions Code.

CREDIT(S)
(Added by Stats.1980, c. 547, § 17.  Amended by Stats.1985, c. 1232, § 17, eff. Sept. 30, 1985; Stats.2000, c.
324 (A.B.1881), § 2.)

Historical Notes

Historical And Statutory Notes

2000 Legislation
Stats.2000, c. 324 (A.B.1881) substituted "his or her" for "such"; and inserted reference to § 2972 of this

code.
Section 5 of Stats.2000, c. 324 (A.B.1881), provides:
"Nothing in this act shall be construed to extend the maximum period of parole of a mentally disordered

offender."
2000 Main Volume
The 1985 amendment substituted references to "community program director" for "county mental health

director".
For former § 1607, repealed in 1941, see Historical Note and Disposition Table preceding § 1999, post.

Research References

Cross References

Commitment classification, conditional release and placement in county of domicile, see Welfare
and Institutions Code § 6608.5.

Law Review And Journal Commentaries

Catch 22: An inquiry into the competency of mentally disordered offenders to waive their right to
recommitment hearings.  Alexandra B. McLeod, 32 McGeorge L.Rev. 593 (2001).

2000 Main Volume

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §2982

§ 1608. Request for revocation of outpatient status by treatment supervisor 

     •     Historical Notes     •     Research References     •     Notes of Decisions

If at any time during the outpatient period, the outpatient treatment supervisor is of the opinion that the person
requires extended inpatient treatment or refuses to accept further outpatient treatment and supervision, the
community program director shall notify the superior court in either the county which approved outpatient
status or in the county where outpatient treatment is being provided of such opinion by means of a written
request for revocation of outpatient status.  The community program director shall furnish a copy of this request
to the defense counsel and to the prosecutor in both counties if the request is made in the county of treatment



rather than the county of commitment.

Within 15 judicial days, the court where the request was filed shall hold a hearing and shall either approve or
disapprove the request for revocation of outpatient status.  If the court approves the request for revocation, the
court shall order that the person be confined in a state hospital or other treatment facility approved by the
community program director.  The court shall transmit a copy of its order to the community program director or
a designee.  Where the county of treatment and the county of commitment differ and revocation occurs in the
county of treatment, the court shall enter the name of the committing county and its case number on the order of
revocation and shall send a copy of the order to the committing court and the prosecutor and defense counsel in
the county of commitment.

CREDIT(S)
(Added by Stats.1980, c. 547, § 17.  Amended by Stats.1985, c. 1232, § 18, eff. Sept. 30, 1985.)

Historical Notes

Historical And Statutory Notes

2000 Main Volume
The 1985 amendment substituted references to "community program director" for "county mental health

director", and deleted at the end of the third sentence of the second paragraph "and to the Director of
Mental Health".

For former § 1608, repealed in 1941, see Historical Note and Disposition Table preceding § 1999, post.

Research References

Cross References

Commitment classification, conditional release and placement in county of domicile, see Welfare
and Institutions Code § 6608.5.

Transportation costs for hearing, payment, see Welfare and Institutions Code§ 4117.
2000 Main Volume

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §2982
Cal Jur 3d Crim L §2892

Notes Of Decisions

Discretion of treatment supervisor 3
Grounds for recommitment 1
Revocation of outpatient status 2

1. Grounds for recommitment

In proceeding to revoke petitioner's status as outpatient at mental hospital, trial court was required only to find
that petitioner required extended inpatient treatment or that he refused to accept further outpatient treatment and
supervision and was not required to find that petitioner was a danger to himself or to others. In re McPherson
(App. 1 Dist. 1985) 222 Cal.Rptr. 416, 176 Cal.App.3d 332. Mental Health  439.1

2. Revocation of outpatient status



Standard of proof required to revoke insanity acquittee's status as outpatient and return him to state hospital,
based upon his need for extended inpatient treatment or his refusal to accept further outpatient treatment and
supervision, was proof by preponderance of evidence, rather than proof by clear and convincing evidence or
beyond reasonable doubt. People v. DeGuzman (App. 4 Dist. 1995) 39 Cal.Rptr.2d 137, 33 Cal.App.4th 414,
review denied. Mental Health  440

Insanity acquittee's conduct and testimony of conditional release program representatives who treated him that
he was no longer manageable in outpatient program, that he needed extended inpatient treatment, and that his
delusional statements indicated he posed possible danger to public safety supported decision terminating
insanity acquittee's status as outpatient and returning him to state hospital; insanity acquittee made threatening
remarks against women, he failed to keep medical appointments, he was experiencing delusions about having
woman in his body, he indicated unwillingness to comply with outpatient psychiatric treatment, and he stated he
would leave area without permission. People v. DeGuzman (App. 4 Dist. 1995) 39 Cal.Rptr.2d 137, 33
Cal.App.4th 414, review denied. Mental Health  440

In ruling to revoke insanity acquittee's status as outpatient and return him to state hospital because of finding of
need for inpatient treatment, trial judge did not commit error or prejudice insanity acquittee by considering
possible danger to public which might result from continued outpatient treatment; insanity acquittee who was
found because of delusional tendencies to be danger to public rather obviously was in need of extended
inpatient treatment. People v. DeGuzman (App. 4 Dist. 1995) 39 Cal.Rptr.2d 137, 33 Cal.App.4th 414, review
denied. Mental Health  440

3. Discretion of treatment supervisor

State, county, and public mental health officials violated no mandatory duty in failing to remove patient under
Forensic Conditional Release Program (CONREP) so as defeat their statutory immunity from liability for
injuries resulting from patient's criminal assault on other CONREP patient; statute providing that every person
was bound to abstain from injuring others did not authorize cause of action or establish standards for removal of
CONREP patients, and CONREP statutes gave state and county ability to decide dangerous nature of patient,
which involved discretionary medical judgments. Ley v. State (App. 2 Dist. 2004) 8 Cal.Rptr.3d 642, 114
Cal.App.4th 1297, review denied. Health  770

§ 1609. Request for revocation of outpatient status by prosecutor 

     •     Historical Notes     •     Research References     •     Notes of Decisions

If at any time during the outpatient period or placement with a local mental health program pursuant to
subdivision (b) of Section 1026.2 the prosecutor is of the opinion that the person is a danger to the health and
safety of others while on that status, the prosecutor may petition the court for a hearing to determine whether
the person shall be continued on that status.  Upon receipt of the petition, the court shall calendar the case for
further proceedings within 15 judicial days and the clerk shall notify the person, the community program
director, and the attorney of record for the person of the hearing date.  Upon failure of the person to appear as
noticed, if a proper affidavit of service and advisement has been filed with the court, the court may issue a body
attachment for such person.  If, after a hearing in court conducted using the same standards used in conducting
probation revocation hearings pursuant to Section 1203.2, the judge determines that the person is a danger to
the health and safety of others, the court shall order that the person be confined in a state hospital or other
treatment facility which has been approved by the community program director.

CREDIT(S)
(Added by Stats.1980, c. 547, § 17.  Amended by Stats.1984, c. 1488, § 9; Stats.1985, c. 1232, § 19, eff. Sept.
30, 1985.)



Historical Notes

Historical And Statutory Notes

2000 Main Volume
The 1984 amendment inserted, in the first sentence, "or placement with a local mental health program

pursuant to subdivision (b) of Section 1026.2", and substituted "that status" for "outpatient status" in
two places in the same sentence.

Applicability of Stats.1984, c. 1488, see note under § 1026.
The 1985 amendment substituted references to "community program director" for "county mental health

director".
For former § 1609, repealed in 1941, see Historical Note and Disposition Table preceding § 1999, post.

Research References

Cross References

Commitment classification, conditional release and placement in county of domicile, see Welfare
and Institutions Code § 6608.5.

Transportation costs for hearing, payment, see Welfare and Institutions Code§ 4117.
2000 Main Volume

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §2982
Cal Jur 3d Crim L §2892

Notes Of Decisions

Admissibility of evidence 1
Construction with other laws   1/2 
Preservation of issues 3
Sufficiency of evidence 2
Waiver   3/4 

. Construction with other laws

Statute governing treatment of paroled prisoners placed in mental health programs, rather than statute governing
requests to revoke outpatient status of other mentally impaired offenders, applied to People's motion to revoke
offender's outpatient status, where offender was in an outpatient program as condition of parole and had not yet
been committed as a mentally disordered offender (MDO). People v. Brandon (App. 4 Dist. 2008) 82
Cal.Rptr.3d 617, 166 Cal.App.4th 238, review filed. Pardon And Parole  77.1

. Waiver

Offender's waiver of time to bring to trial People's mentally disordered offender (MDO) petition to continue her
civil commitment and outpatient treatment after expiration of her parole extended offender's outpatient period,
precluding her from being released from conditional release program. People v. Brandon (App. 4 Dist. 2008) 82
Cal.Rptr.3d 617, 166 Cal.App.4th 238, review filed. Mental Health  436.1

Offender's waiver of time to bring to trial People's mentally disordered offender (MDO) petition to continue her
civil commitment and outpatient treatment after expiration of her parole operated as a waiver of the time limit



for the People to initiate a proceeding to revoke her outpatient status; her time waiver precluded her from being
released, and thus, it extended her outpatient period. People v. Brandon (App. 4 Dist. 2008) 82 Cal.Rptr.3d 617,
166 Cal.App.4th 238, review filed. Pardon And Parole  82

1. Admissibility of evidence

Petitioner was deprived of a full hearing on merits of revocation of outpatient status at mental hospital when
trial court relied on hearsay testimony of member of court's corrections health unit. In re McPherson (App. 1
Dist. 1985) 222 Cal.Rptr. 416, 176 Cal.App.3d 332. Mental Health  439.1

2. Sufficiency of evidence

Assuming that trial court proceeding involving revocation of petitioner's status as outpatient at mental hospital
was a de novo hearing, substantial evidence did not support revocation, given hearsay nature of testimony of
member of court's corrections health unit and lack of evidence that there were no outpatient alternatives
available for petitioner. In re McPherson (App. 1 Dist. 1985) 222 Cal.Rptr. 416, 176 Cal.App.3d 332. Mental
Health  439.1

3. Preservation of issues

Offender was precluded by failure to raise the issue in the trial court from asserting on appeal that People's
petition to revoke her outpatient status in mental health treatment was ineffective because it was filed after
expiration of the period of treatment imposed as condition of her parole. People v. Brandon (App. 4 Dist. 2008)
82 Cal.Rptr.3d 617, 166 Cal.App.4th 238, review filed. Mental Health  436.1

Offender was precluded by failure to raise the issue in the trial court from objecting on appeal that People's
motion to revoke offender's outpatient status in mental health treatment should have been made under statute
governing treatment of paroled prisoners placed in mental health programs, as would have entitled offender to a
revocation hearing before the Department of Mental Health, rather than statute governing requests to revoke
outpatient status of other mentally impaired offenders. People v. Brandon (App. 4 Dist. 2008) 82 Cal.Rptr.3d
617, 166 Cal.App.4th 238, review filed. Mental Health  436.1

Offender invited any error in trial court's grant of People's motion to revoke her outpatient status under statute
governing requests to revoke outpatient status of other mentally impaired offenders, rather than statute
applicable to mentally disordered offender (MDO) commitments, and thus waived right to challenge on appeal,
by arguing, in support of her earlier motion to be placed back on outpatient status pending trial, that the
prosecution had to proceed pursuant to statute applicable to other mentally impaired offenders. People v.
Brandon (App. 4 Dist. 2008) 82 Cal.Rptr.3d 617, 166 Cal.App.4th 238, review filed. Mental Health  436.1

Offender was precluded by her failure to raise the issue in the trial court from asserting on appeal that trial court
erred by granting the People's motion to revoke her outpatient status because the People proceeded under statute
governing requests to revoke outpatient status of other mentally impaired offenders, rather than statute
applicable to mentally disordered offender (MDO) commitments, since asserted error could have been easily
cured or avoided if raised promptly; trial court did not lack fundamental jurisdiction to revoke offender's
outpatient status, and thus offender's complaint that court disregarded statutory limitations on that power was
subject to forfeiture. People v. Brandon (App. 4 Dist. 2008) 82 Cal.Rptr.3d 617, 166 Cal.App.4th 238, review
filed. Mental Health  436.1

§ 1610. Confinement pending decision on request for revocation; review 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) Upon the filing of a request for revocation under Section 1608 or 1609 and pending the court's decision on
revocation, the person subject to revocation may be confined in a facility designated by the community program



director when it is the opinion of that director that the person will now be a danger to self or to another while on
outpatient status and that to delay confinement until the revocation hearing would pose an imminent risk of
harm to the person or to another.  The facility so designated shall continue the patient's program of treatment,
shall provide adequate security so as to ensure both the safety of the person and the safety of others in the
facility, and shall, to the extent possible, minimize interference with the person's program of treatment.  Upon
the request of the community program director or a designee, a peace officer shall take, or cause to be taken, the
person into custody and transport the person to a facility designated by the community program director for
confinement under this section.  Within one judicial day after the person is confined in a jail under this section,
the community program director shall apply in writing to the court for authorization to confine the person
pending the hearing under Section 1608 or Section 1609 or subdivision (c).  The application shall be in the form
of a declaration, and shall specify the behavior or other reason justifying the confinement of the person in a jail.
Upon receipt of the application for confinement, the court shall consider and rule upon it, and if the court
authorizes detention in a jail, the court shall actually serve copies of all orders and all documents filed by the
community program director upon the prosecuting and defense counsel.  The community program director shall
notify the court in writing of the confinement of the person and of the factual basis for the opinion that the
immediate confinement in a jail was necessary.  The court shall supply a copy of these documents to the
prosecutor and defense counsel.

(b) The facility designated by the community program director may be a state hospital, a local treatment
facility, a county jail, or any other appropriate facility, so long as the facility can continue the person's program
of treatment, provide adequate security, and minimize interference with the person's program of treatment.  If
the facility designated by the community program director is a county jail, the patient shall be separated from
the general population of the jail.  In the case of a sexually violent predator, as defined in Section 6600 of the
Welfare and Institutions Code, who is held pending civil process under the sexually violent predator laws, the
person may be housed as provided by Section 4002.  The designated facility need not be approved for 72-hour
treatment and evaluation pursuant to the provisions of the Lanterman-Petris-Short Act (Part 1 (commencing
with Section 5000) of Division 5 of the Welfare and Institutions Code); however, a county jail may not be
designated unless the services specified above are provided, and accommodations are provided which ensure
both the safety of the person and the safety of the general population of the jail.  Within three judicial days of
the patient's confinement in a jail, the community program director shall report to the court regarding what type
of treatment the patient is receiving in the facility.  If there is evidence that the treatment program is not being
complied with, or accommodations have not been provided which ensure both the safety of the committed
person and the safety of the general population of the jail, the court shall order the person transferred to an
appropriate facility, including an appropriate state hospital.  Nothing in this subdivision shall be construed as
authorizing jail facilities to operate as health facilities, as defined in Section 1250 of the Health and Safety
Code, without complying with applicable requirements of law.

(c) A person confined under this section shall have the right to judicial review of his or her confinement in a jail
under this section in a manner similar to that which is prescribed in Article 5 (commencing with Section 5275)
of Chapter 2 of Part 1 of Division 5 of the Welfare and Institutions Code and to an explanation of rights in the
manner prescribed in Section 5325 of the Welfare and Institutions Code.

Nothing in this section shall prevent hospitalization pursuant to the provisions of Section 5150, 5250, 5350, or
5353 of the Welfare and Institutions Code.

(d) A person whose confinement in a treatment facility under Section 1608 or 1609 is approved by the court
shall not be released again to outpatient status unless court approval is obtained under Section 1602 or 1603.

CREDIT(S)
(Added by Stats.1980, c. 547, § 17.  Amended by Stats.1984, c. 1488, § 10; Stats.1985, c. 1232, § 20, eff. Sept.
30, 1985; Stats.1988, c. 996, § 1, eff. Sept. 20, 1988; Stats.2001, c. 248 (A.B.659), § 1.)

Historical Notes



Historical And Statutory Notes

2001 Legislation
Stats.2001, c. 248 (A.B.659), in subd.(b), inserted the third sentence.
2000 Main Volume
The 1984 amendment deleted, following "request for revocation" in the first sentence, "of outpatient

status".
Applicability of Stats.1984, c. 1488, see note under § 1026.
The 1985 amendment substituted references to "community program director" for "county mental health

director".
The 1988 amendment rewrote the section which read:
"Upon the filing of a request for revocation under Section 1608 or 1609 and pending the court's decision

on revocation, the person subject to revocation may be confined in a state hospital or other treatment
facility by the community program director when it is the opinion of that director that the person will
now be a danger to self or to another while on outpatient status and that to delay hospitalization until
the revocation hearing would pose an imminent risk of harm to the person or to another.  Upon the
request of the community program director or a designee, a peace officer shall take, or cause to be
taken, the person into custody and transport the person to a treatment facility for hospitalization
under this section.  The community program director shall notify the court in writing of the
admission of the person to inpatient status and of the factual basis for the opinion that such
immediate return to inpatient treatment was necessary.  The court shall supply a copy of these
documents to the prosecutor and defense counsel.

"A person hospitalized under this section shall have the right to judicial review of the detention in the
manner prescribed in Article 5 (commencing with Section 5275) of Chapter 2 of Part 1 of Division 5
of the Welfare and Institutions Code and to an explanation of rights in the manner prescribed in
Section 5352.1 of the Welfare and Institutions Code.

"Nothing in this section shall prevent hospitalization pursuant to the provisions of Section 5150, 5250,
5350, or 5353 of the Welfare and Institutions Code.

"A person whose confinement in a treatment facility under Section 1608 or 1609 is approved by the
court shall not be released again to outpatient status unless court approval is obtained under Section
1602 or 1603."

For former § 1610, repealed in 1941, see Historical Note and Disposition Table preceding § 1999, post.

Research References

Cross References

Commitment classification, conditional release and placement in county of domicile, see Welfare
and Institutions Code § 6608.5.

County jails, segregation of prisoners, see Penal Code § 4002.
Regulations concerning patients' rights, see Welfare and Institutions Code § 4027.
2000 Main Volume

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §2982

Notes Of Decisions

Construction and application 1
Discretion of director 2



1. Construction and application

Penal Code provision dealing with sexually violent predators (SVPs) who have already been committed and are
on outpatient status from that commitment does not mandate pretrial psychiatric treatment for alleged SVPs.
People v. Ciancio (App. 2 Dist. 2003) 134 Cal.Rptr.2d 531, 109 Cal.App.4th 175, modified on denial of
rehearing, review denied. Mental Health  465(3)

2. Discretion of director

State, county, and public mental health officials violated no mandatory duty in failing to remove patient under
Forensic Conditional Release Program (CONREP) so as defeat their statutory immunity from liability for
injuries resulting from patient's criminal assault on other CONREP patient; statute providing that every person
was bound to abstain from injuring others did not authorize cause of action or establish standards for removal of
CONREP patients, and CONREP statutes gave state and county ability to decide dangerous nature of patient,
which involved discretionary medical judgments. Ley v. State (App. 2 Dist. 2004) 8 Cal.Rptr.3d 642, 114
Cal.App.4th 1297, review denied. Health  770

§ 1611. Departure from state; approval from committing court; contents; notice of approval; hearing;
penalty 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) No person who is on outpatient status pursuant to this title or Section 2972 shall leave this state without first
obtaining prior written approval to do so from the committing court.  The prior written approval of the court for
the person to leave this state shall specify when the person may leave, when the person is required to return, and
may specify other conditions or limitations at the discretion of the court.  The written approval for the person to
leave this state may be in a form and format chosen by the committing court.

In no event shall the court give written approval for the person to leave this state without providing notice to the
prosecutor, the defense counsel, and the community program director.  The court may conduct a hearing on the
question of whether the person should be allowed to leave this state and what conditions or limitations, if any,
should be imposed.

(b) Any person who violates subdivision (a) is guilty of a misdemeanor.

CREDIT(S)
(Added by Stats.1988, c. 74, § 2.)

Historical Notes

Historical And Statutory Notes

2000 Main Volume
Former § 1611, added by Stats.1980, c. 547, § 17, amended by Stats.1982, c. 930, § 2; Stats.1984, c.

464, § 1, relating to parole from state hospital or other facility in counties with no outpatient
programs, was repealed by Stats.1984, c. 1488, § 11.

For former § 1611, repealed in 1941, see Historical Note and Disposition Table preceding § 1999, post.

Research References



Cross References

Extradition of persons in violation of this section, see Penal Code § 1551.05.
2000 Main Volume

Notes Of Decisions

Hearing 1

1. Hearing

Failure to hold annual hearings to determine if defendant committed to state hospital was to be continued on
parole, discharged from his commitment, or returned to state hospital did not invalidate subsequent act of
recommitment, considering that hearing provisions of this section were directory, rather than mandatory. People
v. Mord (App. 5 Dist. 1988) 243 Cal.Rptr. 403, 197 Cal.App.3d 1090. Mental Health  439.1; Mental Health

 440

§ 1612. Restrictions on release 

     •     Historical Notes

Any person committed to a state hospital or other treatment facility under the provisions of Section 1026, or
Chapter 6 (commencing with Section 1367) of Title 10 of this code, or former Section 6316 or 6321 of the
Welfare and Institutions Code shall not be released therefrom except as expressly provided in this title or
Section 1026.2.

CREDIT(S)
(Added by Stats.1980, c. 547, § 17.  Amended by Stats.1984, c. 1488, § 13.)

Historical Notes

Historical And Statutory Notes

2000 Main Volume
The 1984 amendment inserted "former" preceding "Section 6316"; and added "or Section 1026.2" at the

end of the section.
Applicability of Stats.1984, c. 1488, see note under § 1026.
For former § 1612, repealed in 1941, see Historical Note and Disposition Table preceding § 1999, post.
2000 Main Volume

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §2979

§ 1614. Outpatients under former law 

     •     Historical Notes

Persons ordered to undergo outpatient treatment under former Sections 1026.1 and 1374 of the Penal Code and
subdivision (a) of Section 6325.1 of the Welfare and Institutions Code shall, on January 1, 1981, be considered



as being on outpatient status under this title and this title shall apply to such persons.

CREDIT(S)
(Added by Stats.1980, c. 547, § 17.)

Historical Notes

Historical And Statutory Notes

2000 Main Volume
For former § 1614, repealed in 1941, see Historical Note and Disposition Table preceding § 1999, post.

§ 1615. Treatment and supervision of judicially committed patients; availability of services; forensic
conditional release program; contact of county mental health program; data gathering and program
standards 

     •     Historical Notes

Pursuant to Section 5709.8 of the Welfare and Institutions Code, the State Department of Mental Health shall
be responsible for the community treatment and supervision of judicially committed patients.  These services
shall be available on a county or regional basis.  The department may provide these services directly or through
contract with private providers or counties.  The program or programs through which these services are
provided shall be known as the Forensic Conditional Release Program.

The department shall contact all county mental health programs by January 1, 1986, to determine their interest
in providing an appropriate level of supervision and treatment of judicially committed patients at reasonable
cost.  County mental health agencies may agree or refuse to operate such a program.

The State Department of Mental Health shall ensure consistent data gathering and program standards for use
statewide by the Forensic Conditional Release Program.

CREDIT(S)
(Added by Stats.1984, c. 1415, § 2.  Amended by Stats.1985, c. 1416, § 3; Stats.1987, c. 687, § 2; Stats.1988, c.
37, § 1.)

Historical Notes

Historical And Statutory Notes

2000 Main Volume
Section 5 of Stats.1984, c. 1415, provides:
"Section 2 of this act shall be operative only if AB 2381 [Stats.1984, c. 1327] is enacted and becomes

effective on or before January 1, 1985, and adds Section 5709.8 to the Welfare and Institution Code
[so added]."

The 1985 amendment added the fourth sentence to the first paragraph; and added the third paragraph.
For legislative findings and declarations of Stats.1985, c. 1416, see note under § 1600.5.
The 1987 amendment redesignated the conditional release program as the mental health conditional

release program.
The 1988 amendment substituted "Forensic" for "Mental Health" in Forensic Conditional Release

Program.
For former § 1615, repealed in 1941, see Historical Note and Disposition Table preceding § 1999, post.



§ 1616. Research agency study of the prevalence of severe mental disorder among state prison inmates
and parolees; content; departments cooperating; design of study 

     •     Historical Notes

The state shall contract with a research agency which shall determine the prevalence of severe mental disorder
among the state prison inmates and parolees, including persons admitted to prison, the resident population, and
those discharged to parole.  An evaluation of the array of services shall be performed, including the
correctional, state hospital, and local inpatient programs; residential-level care and partial day care within the
institutions as well as in the community; and the individual and group treatment which may be provided within
the correctional setting and in the community upon release.  The review shall include the interrelationship
between the security and clinical staff, as well as the architectural design which aids meeting the treatment
needs of these mentally ill offenders while maintaining a secure setting.  Administration of these programs
within the institutions and in the community shall be reviewed by the contracting agency.  The ability of
treatment programs to prevent reoffenses by inmates with severe mental disorders shall also be addressed.  The
process for evaluating inmates and parolees to determine their need for treatment and the ability to differentiate
those who will benefit from treatment and those who will not shall be reviewed.

The State Department of Mental Health, the Department of Corrections, and the Department of Justice shall
cooperate with the research agency conducting this study.

The research agency conducting this study shall consult with the State Department of Mental Health, the
Department of Corrections, the Department of Justice, and the Forensic Mental Health Association of California
in the design of the study.

CREDIT(S)
(Added by Stats.1985, c. 1416, § 4.)

Historical Notes

Historical And Statutory Notes

2000 Main Volume
For legislative findings and declarations of Stats.1985, c. 1416, see note under § 1600.5.
For former § 1616, repealed in 1941, see Historical Note and Disposition Table preceding § 1999, post.

§ 1617. Research and evaluation of forensic conditional release program 

     •     Historical Notes

The State Department of Mental Health shall research the demographic profiles and other related information
pertaining to persons receiving supervision and treatment in the Forensic Conditional Release Program.  An
evaluation of the program shall determine its effectiveness in successfully reintegrating these persons into
society after release from state institutions.  This evaluation of program effectiveness shall include, but not be
limited to, a determination of the rates of reoffense while these persons are served by the program and after
their discharge.  This evaluation shall also address the effectiveness of the various treatment components of the
program and their intensity.

The State Department of Mental Health may contract with an independent research agency to perform this
research and evaluation project.  Any independent research agency conducting this research shall consult with
the Forensic Mental Health Association concerning the development of the research and evaluation design.



CREDIT(S)
(Added by Stats.1985, c. 1416, § 5.  Amended by Stats.1987, c. 687, § 3; Stats.1988, c. 37, § 2.)

Historical Notes

Historical And Statutory Notes

2000 Main Volume
For legislative findings and declarations of Stats.1985, c. 1416, see note under § 1600.5.
The 1987 amendment redesignated the conditional release program as the mental health conditional

release program.
The 1988 amendment substituted "Forensic" for "Mental Health" in Forensic Conditional Release

Program.
For former § 1617, repealed in 1941, see Historical Note and Disposition Table preceding § 1999, post.

§ 1618. Waiver of criminal and civil liability for criminal acts committed by persons on parole or judicial
commitment status receiving supervision or treatment; administrators and supervision and treatment
staff 

     •     Historical Notes     •     Notes of Decisions

The administrators and the supervision and treatment staff of the Forensic Conditional Release Program shall
not be held criminally or civilly liable for any criminal acts committed by the persons on parole or judicial
commitment status who receive supervision or treatment.  This waiver of liability shall apply to employees of
the State Department of Mental Health, the Board of Prison Terms, and the agencies or persons under contract
to those agencies, who provide screening, clinical evaluation, supervision, or treatment to mentally ill parolees
or persons under judicial commitment or considered for placement under a hold by the Board of Prison Terms.

CREDIT(S)
(Added by Stats.1985, c. 1416, § 6.  Amended by Stats.1987, c. 687, § 4; Stats.1988, c. 37, § 3; Stats.1996, c.
462 (A.B.3130), § 2, eff. Sept. 13, 1996.)

Historical Notes

Historical And Statutory Notes

2000 Main Volume
For legislative findings and declarations of Stats.1985, c. 1416, see note under § 1600.5.
The 1987 amendment redesignated the conditional release program as the mental health conditional

release program.
The 1988 amendment substituted "Forensic" for "Mental Health" in Forensic Conditional Release

Program.
The 1996 amendment rewrote the second sentence which had read:
"This waiver of liability shall apply to employees of the State Department of Mental Health and the

agencies or persons under contract to this department to provide supervision or treatment to mentally
ill parolees or persons under judicial commitment."

For former § 1618, repealed in 1941, see Historical Note and Disposition Table preceding § 1999, post.

Notes Of Decisions

Absolute immunity 1



Civil liability 2
Criminal acts 3

1. Absolute immunity

Where absolute immunity exists, the plaintiff may not sue the immunized defendants by challenging the way
the defendants performed the immunized act. Ley v. State (App. 2 Dist. 2004) 8 Cal.Rptr.3d 642, 114
Cal.App.4th 1297, review denied. Action  12

Statute providing that administrators, state agencies, and employees were not liable for criminal acts of persons
in Forensic Conditional Release Program (CONREP) provided state, county, and public mental health officials
absolute immunity in action brought by CONREP patient who was injured when another patient assaulted him;
statute's immunity was neither limited nor qualified, and expansive immunity shielded both agencies and
employees from liability, including for negligence, in their decisionmaking concerning confinement of mentally
ill patients. Ley v. State (App. 2 Dist. 2004) 8 Cal.Rptr.3d 642, 114 Cal.App.4th 1297, review denied. Health

 770

2. Civil liability

A statutory scheme that specifically precludes civil liability for a defendant's particular conduct, accords such
defendant absolute immunity. Ley v. State (App. 2 Dist. 2004) 8 Cal.Rptr.3d 642, 114 Cal.App.4th 1297,
review denied. Action  12

3. Criminal acts

State, county, and public mental health officials violated no mandatory duty in failing to remove patient under
Forensic Conditional Release Program (CONREP) so as defeat their statutory immunity from liability for
injuries resulting from patient's criminal assault on other CONREP patient; statute providing that every person
was bound to abstain from injuring others did not authorize cause of action or establish standards for removal of
CONREP patients, and CONREP statutes gave state and county ability to decide dangerous nature of patient,
which involved discretionary medical judgments. Ley v. State (App. 2 Dist. 2004) 8 Cal.Rptr.3d 642, 114
Cal.App.4th 1297, review denied. Health  770

§ 1619. Automation of criminal histories of persons treated in forensic conditional release program and
mentally disordered offenders 

     •     Historical Notes

The Department of Justice shall automate the criminal histories of all persons treated in the Forensic
Conditional Release Program, as well as all persons committed as not guilty by reason of insanity pursuant to
Section 1026, incompetent to stand trial pursuant to Section 1370 or 1370.2, any person currently under
commitment as a mentally disordered sex offender, and persons treated pursuant to Section 1364 or 2684 or
Article 4 (commencing with Section 2960) of Chapter 7 of Title 1 of Part 3.

CREDIT(S)
(Added by Stats.1985, c. 1416, § 7.  Amended by Stats.1987, c. 687, § 5; Stats.1988, c. 37, § 4.)

Historical Notes

Historical And Statutory Notes

2000 Main Volume
For legislative findings and declarations of Stats.1985, c. 1416, see note under § 1600.5.



The 1987 amendment redesignated the conditional release program as the mental health conditional
release program; and, at the end of the section, substituted "persons treated pursuant to Section 1364
or 2684 or Article IV (commencing with Section 2960) of Chapter 7 of Title I of Part III" for
"persons treated pursuant to Section 1364, 2684, or 2960".

The 1988 amendment substituted "Forensic" for "Mental Health" in Forensic Conditional Release
Program.

§ 1620. Access to criminal histories of mentally ill offenders receiving treatment and supervision by
agencies providing treatment; confidentiality 

     •     Historical Notes

The Department of Justice shall provide mental health agencies providing treatment to patients pursuant to
Sections 1600 to 1610, inclusive, or pursuant to Article 4 (commencing with Section 2960) of Chapter 7 of Title
1 of Part 3, with access to criminal histories of those mentally ill offenders who are receiving treatment and
supervision.  Treatment and supervision staff who have access to these criminal histories shall maintain the
confidentiality of the information and shall sign a statement to be developed by the Department of Justice which
informs them of this obligation.

CREDIT(S)
(Added by Stats.1985, c. 1416, § 8.  Amended by Stats.1987, c. 687, § 6.)

Historical Notes

Historical And Statutory Notes

2000 Main Volume
For legislative findings and declarations of Stats.1985, c. 1416, see note under § 1600.5.
The 1987 amendment, in the first sentence, substituted "pursuant to Article IV (commencing with

Section 2960) of Chapter 7 of Title I of Part III" for "pursuant to Section 2960".

Part 3. Of Imprisonment And The Death Penalty

Title 1. Imprisonment Of Male Prisoners In State Prisons

Chapter 4. Treatment Of Prisoners

Article 3. Disposition Of Insane Prisoners

§ 2684. Transfer to state hospital; mentally ill, mentally deficient, or insane prisoner; conviction of
stalking; duration of treatment 

     •     Historical Notes     •     Research References     •     Notes of Decisions



(a) If, in the opinion of the Director of Corrections, the rehabilitation of any mentally ill, mentally deficient, or
insane person confined in a state prison may be expedited by treatment at any one of the state hospitals under
the jurisdiction of the State Department of Mental Health or the State Department of Developmental Services,
the Director of Corrections, with the approval of the Board of Prison Terms for persons sentenced pursuant to
subdivision (b) of Section 1168, shall certify that fact to the director of the appropriate department who shall
evaluate the prisoner to determine if he or she would benefit from care and treatment in a state hospital.  If the
director of the appropriate department so determines, the superintendent of the hospital shall receive the
prisoner and keep him or her until in the opinion of the superintendent the person has been treated to the extent
that he or she will not benefit from further care and treatment in the state hospital.

(b) Whenever the Director of Corrections receives a recommendation from the court that a defendant convicted
of a violation of Section 646.9 and sentenced to confinement in the state prison would benefit from treatment in
a state hospital pursuant to subdivision (a), the director shall consider the recommendation.  If appropriate, the
director shall certify that the rehabilitation of the defendant may be expedited by treatment in a state hospital
and subdivision (a) shall apply.

CREDIT(S)
(Added by Stats.1941, c. 106, p. 1095, § 15.  Amended by Stats.1953, c. 1666, p. 3392, § 10; Stats.1955, c. 483,
p. 953, § 1; Stats.1977, c. 165, p. 659, § 32, eff. June 29, 1977, operative July 1, 1977; Stats.1977, c. 1252, p.
4444,§ 362, operative July 1, 1978; Stats.1978, c. 429, p. 1335, § 160, eff. July 17, 1978, operative July 1,
1978; Stats.1979, c. 255, p. 554, § 14; Stats.1993, c. 581 (A.B.1178), § 2.)

Historical Notes

Historical And Statutory Notes

2000 Main Volume
The title of Stats.1943, c. 152, p. 1044, stated that the act was an act to amend this section, among

others, but no amendment of this section appeared in the body of the act.
As amended in 1953, the section read as follows:
"If, in the opinion of the Director of Corrections, any insane person confined in a state prison may

receive better treatment at any one of the state hospitals for the insane under the jurisdiction of the
Department of Mental Hygiene, the Director of Corrections, with the approval of the Adult
Authority, shall certify that fact to the superintendent of one of such hospitals, and he shall forthwith
send the prisoner to such state hospital for care and treatment.  The superintendent of the hospital
shall receive the prisoner and keep him until he is cured."

Prior to the 1953 amendment the section referred to the "warden of any State prison" instead of the
"Director of Corrections".  The 1953 amendment omitted a third sentence which required the warden
to send the board a copy of the certificate to the superintendent of the state hospital and thereafter a
statement of his subsequent action regarding the prisoner.

The 1955 amendment rewrote the section so as to read:
"If, in the opinion of the Director of Corrections, the rehabilitation of any mentally ill, mentally

deficient, or insane person confined in a state prison may be expedited by treatment at any one of the
state hospitals under the jurisdiction of the Department of Mental Hygiene, the Director of
Corrections, with the approval of the Adult Authority, shall certify that fact to the Director of Mental
Hygiene who may authorize receipt of such prisoner at one of such hospitals for care and treatment.
The superintendent of the hospital shall receive the prisoner and keep him until in the opinion of the
superintendent such person has been treated to such an extent that he will not benefit from further
care and treatment in a state hospital."

Stats.1977, c. 165, § 32, substituted "State Department of Health" (now "State Department of Mental
Health") for "Department of Mental Hygiene", "Community Release Board" (now "Board of Prison
Terms") for "Adult Authority", and "Director of Health" (now "director of the appropriate



department") for "Director of Mental Hygiene"; inserted the phrase "for persons sentenced pursuant
to subdivision (b) of Section 1168"; substituted evaluation of the prisoner to determine if he would
benefit from care and treatment in a state hospital for authorization by the director of mental hygiene
for receipt of prisoners at hospitals for care and treatment; and inserted at the beginning of the
second sentence "If the Director of Health so determines" (now "If the director of the appropriate
department so determines").

Stats.1977, c. 1252, § 362, amended Stats.1977, c. 165, § 32, by substitution of the "State Department of
Mental Health or the State Department of Developmental Services" for the "State Department of
Health" and "director of the appropriate department" for "Director of Health" in the first sentence.

The introductory clause of Stats.1977, c. 1252, § 362 reads:
"Section 2684 of the Penal Code, as amended by Chapter 165 of the Statutes of 1977, is amended to

read:"
The 1978 amendment substituted in the second sentence the "director of the appropriate department" for

the "Director of Health".
The 1979 amendment substituted "Board of Prison Terms" for "Community Release Board".
Legislative intent that Stats.1979, c. 255 only effect a change of name from the community release board

to the board of prison terms, see Historical Note under Government Code § 11501.5.
Housing location, legislative intent, see note under § 1026.
Location of hospital for patients committed pursuant to this article, legislative intent, see note under §

1026.
The 1993 amendment, designated the former text as subd.(a); in subd.(a), in the second sentence,

substituted "superintendent the person has been treated to the extent" for "superintendent such
person has been treated to such an extent"; throughout subd.(a) inserted gender neutral references;
and added subd.(b).

The subject matter of this section was in part previously treated in former §§ 2680 to 2682.
Derivation: Former § 2680, added by Stats.1941, c. 106, pp. 1094, 1095, § 15.
Former § 1587, added by Stats.1907, c. 317, p. 590, § 1, amended by Stats.1923, c. 158, p. 321, § 2;

Stats.1929, c. 86, p. 163, § 1; Stats.1939, c. 625, p. 2042, § 1.

Research References

Cross References

Admission of mentally disordered prisoners in state prisons to state hospitals, see Welfare and
Institutions Code § 7227.

Automation of criminal histories of mentally disordered offenders, see Penal Code § 1619.
Board of prison terms,

Generally, see Penal Code §§ 3000, 4810, 5075 et seq.
Transfer of prisoners by, see Penal Code § 5080.

Cooperation between board of prison terms and director of corrections, see Penal Code § 5003.5.
Developmentally disabled persons, state hospitals for, see Welfare and Institutions Code § 7500 et

seq.
Director of corrections, see Penal Code § 5050 et seq.
Disposition of mentally disordered prisoners upon discharge, see Penal Code§ 2960 et seq.
Inquiry into competency of the defendant before trial or after conviction, see Penal Code § 1367 et

seq.
Involuntary treatment of mentally disordered persons, see Welfare and Institutions Code § 5150 et

seq.
Regulations concerning patients' rights, see Welfare and Institutions Code § 4027.
Reimbursement for costs incurred by county with respect to inmate housed and treated at state

hospital, see Penal Code § 4758.



State hospitals for the mentally disordered, see Welfare and Institutions Code § 7200 et seq.
Temporary removal of prisoners, see Penal Code § 2690.
Treatment as condition of parole, certification of severe mental disorder for prisoners treated

pursuant to this section, see Penal Code § 2962.
Trial costs for persons escaping or attempting to escape from state hospitals, see Welfare and

Institutions Code § 4457.

Code Of Regulations References

Inmate/parolee placements in department of mental health hospitals, see 15 Cal. Code of Regs. §
3369.1.

Law Review And Journal Commentaries

Organically induced behavioral change and release decisions. Richard Delgado (1977) 50
S.Cal.L.Rev. 215.

Restatement of the law of insanity as a defense in the criminal law. (1954) 27 S.Cal.L.Rev. 181, 203.
Review of Selected 1993 California Legislation. 25 Pac.L.J. 595 (1994).
Right to effective mental treatment.  Ralph Kirkland Schwitzgebel (1974) 62 Cal.L.Rev. 936.
2000 Main Volume

United States Supreme Court

Involuntary transfer of prisoner to mental hospital, see Vitek v. Jones, 1980, 100 S.Ct. 1254, 445
U.S. 480, 63 L.Ed.2d 552.

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §§561B, 1278, 3088, 3117
Cal Jur 3d Crim L §544.5; Paym §80
 Cal Digest of Official Reports 3d Series, Incompetent Persons §§6 et seq., Penal and Correctional

Institutions §§11, 18.
 Am Jur 2d Incompetent Persons §§33 et seq.

Notes Of Decisions

In general 1
Confinement credits 3
Construction with other laws 1.5
Term of confinement 2

1. In general

Immediately upon the delivery of the defendant within the prison gates authority vested in the warden and
others under former § 1587 to make proper examination to exercise the merciful dispensation of the people.
People v. Trippell (App. 2 Dist. 1937) 20 Cal.App.2d 386, 67 P.2d 111.

The law abhors the punishment of insane persons for the commission of acts out of which charges of crime
arise, whether the insanity exists at the time such acts are committed or only at the time the punishment is about
to be inflicted, or even if the insanity be discovered while the punishment is in progress. People v. Grace (App.
2 Dist. 1926) 77 Cal.App. 752, 247 P. 585.

Where a convict in the state prison became insane and was transferred to a state hospital, he could not be
transferred from one state hospital to another under Welf. & Inst.C. § 6700 (repealed) unless he had been
committed by the court to the department of institutions for placement and not under this section and § 2685. 5



Op.Atty.Gen. 251, 5-31-45.

1.5. Construction with other laws

Defendant, a mentally ill prisoner who was transferred to state hospital, was "confined in a state prison" within
meaning of statute prohibiting person confined in state prison from committing battery upon nonprisoner;
"confined in a state prison" included a prisoner "temporarily outside the walls and bounds of the prison," and
transferred prisoner fell within this definition; disapproving People v. Superior Court (Ortiz), 115 Cal.App.4th
995, 9 Cal.Rptr.3d 745. People v. Watson (2007) 68 Cal.Rptr.3d 769, 42 Cal.4th 822, 171 P.3d 1101. Convicts

 5

2. Term of confinement

State prisoner who had been transferred to state hospital where he was held for treatment and whose term had
not expired was not entitled to release where deprivation stemmed from judgment of conviction and sentence of
confinement from which no appeal had been taken. Darey v. Sandritter, C.A.9 (Cal.)1965, 355 F.2d 22. Habeas
Corpus  503.1

Under this section, where a convict in a state penitentiary had been transferred to a state hospital for the insane,
upon the expiration of his sentence, his further detention became unlawful although he continued to be insane,
but the superintendent of the hospital should not release him but should immediately institute proceedings to
have the prisoner's sanity legally determined, and the verified petition required under Welf. & Inst.C. § 5047
(repealed), could be made by any of the persons enumerated in such section. 5 Op.Atty.Gen. 251, 5-31-45.

3. Confinement credits

Individual, confined for treatment as mentally disordered sex offender under pre-1982 law, was not denied
equal protection of laws when he, unlike offenders confined for treatment as narcotics addicts, received no
conduct or participation credits against subsequent prison term for time spent in treatment facility, despite
similarities in programs, in that status of individual as mentally disordered sex offender involved crucial
determination in separate adjudication that individual was one who by reason of mental defect, disease, or
disorder was so predisposed to sexual offenses that he was dangerous to health and safety of others,
notwithstanding possibility that denial of credits could make total period of confinement, ultimately penal,
exceed that of identical offender found unamenable to treatment at outset and immediately sentenced to prison;
disapproving People v. Jobinger, 153 Cal.App.3d 689, 200 Cal.Rptr. 546; People v. Cruz, 165 Cal.App.3d 648,
211 Cal.Rptr. 512; and People v. Richard, 161 Cal.App.3d 559, 207 Cal.Rptr. 715. In re Huffman (1986) 229
Cal.Rptr. 789, 42 Cal.3d 552, 724 P.2d 475. Constitutional Law  3174

Defendant was entitled to conduct credits for time he spent at state hospital as mentally disordered sex offender.
People v. Cruz (App. 4 Dist. 1985) 211 Cal.Rptr. 512, 165 Cal.App.3d 648, review denied. Mental Health 
465(2)

Defendant was entitled on equal protection grounds to precommitment conduct credit against state prison
sentence for period of confinement in state hospital as mentally disordered sex offender. People v. Richard
(App. 2 Dist. 1984) 207 Cal.Rptr. 715, 161 Cal.App.3d 559. Constitutional Law  3824; Sentencing And
Punishment  1171; Constitutional Law  3175

Time credits on term of imprisonment, as set forth in § 2920 (repealed) could be awarded insane prisoner
transferred to state mental hospital under authority of this section. 24 Op.Atty.Gen. 3, 7-7-54.

§ 2685. Receipt of prisoner; administrative procedure; return to prison; time of hospitalization as part of
sentence 
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Upon the receipt of a prisoner, as herein provided, the superintendent of the state hospital shall notify the
Director of Corrections of that fact, giving his name, the date, the prison from which he was received, and from
whose hands he was received.  When in the opinion of the superintendent the mentally ill, mentally deficient or
insane prisoner has been treated to such an extent that such person will not benefit by further care and treatment
in the state hospital, the superintendent shall immediately notify the Director of Corrections of that fact.  The
Director of Corrections shall immediately send for, take and receive the prisoner back into prison.  The time
passed at the state hospital shall count as part of the prisoner's sentence.

CREDIT(S)
(Added by Stats.1941, c. 106, p. 1095, § 15.  Amended by Stats.1953, c. 1666, p. 3392, § 11; Stats.1955, c. 483,
p. 954, § 2; Stats.1963, c. 372, p. 1163,§ 15.)

Historical Notes

Historical And Statutory Notes

2000 Main Volume
The title of Stats.1943, c. 152, p. 1044, stated that the act was an act to amend this section, among

others, but no amendment of this section appeared in the body of the act.
The 1953 amendment, in the first sentence, required the superintendent to notify the "Director of

Corrections", instead of the "board".  In the second sentence, the amendment divided the subject
matter into two new sentences requiring that when in the opinion of the superintendent the insane
prisoner is cured of insanity, he shall immediately notify the "Director of Corrections of that fact.
The Director of Corrections" shall immediately send for, etc., instead of requiring that the
superintendent immediately notify the "board of that fact and he shall also notify the warden of the
prison from which the prisoner was received, who" shall immediately send for, etc.

The 1955 amendment substituted a new second sentence for a sentence reading: "When in the opinion of
the superintendent the insane prisoner is cured of insanity, he shall immediately notify the Director
of Corrections of that fact."  The amendment also deleted a concluding sentence which provided
that, "If at the expiration of the insane prisoner's sentence, he is still in the state hospital, he shall be
allowed to remain there until discharged as cured."  The new second sentence read: "When in the
opinion of the superintendent the mentally ill, mentally deficient or insane prisoner has in the
opinion of the superintendent been treated to such an extent that such person will not benefit by
further care and treatment in the state hospital, he shall immediately notify the Director of
Corrections of that fact."

The 1963 amendment rewrote the section to read as it now appears.
The subject matter of this section was in part previously treated in former § 2683.
Derivation: See Derivation under § 2684.

Research References

Cross References

Admission of mentally disordered prisoners in state prisons to state hospitals, see Welfare and
Institutions Code § 7227.

Disposition of mentally disordered prisoners upon discharge, see Penal Code§ 2960 et seq.
Inquiry into the competency of the defendant before trial or after conviction, see Penal Code § 1367

et seq.
Recovery of patient and return to prison, see Welfare and Institutions Code§ 7375.
2000 Main Volume



Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §§1278, 3117
Cal Jur 3d Paym §§80, 148
 Cal Digest of Official Reports 3d Series, Incompetent Persons §§6-8, Penal and Correctional

Institutions §11.
 Am Jur 2d Incompetent Persons §§33 et seq.

Notes Of Decisions

In general 1
Custody, defined 2
Superintendent of hospital authority 3

1. In general

This section providing that time spent at state hospital by prisoner transferred there pursuant to statute shall
count as part of prisoner's sentence expresses a legislative policy that insane prisoners receive credit on their
terms while undergoing treatment in state hospitals. In re Bennett (1969) 77 Cal.Rptr. 457, 71 Cal.2d 117, 454
P.2d 33. Sentencing And Punishment  1171

Where a convict in the state prison became insane and was transferred to a state hospital, he could not be
transferred from one state hospital to another under Welf. & Inst.C. § 6700 (repealed) unless he had been
committed by the court to the department of institutions for placement and not under this section and § 2684. 5
Op.Atty.Gen. 251, 5-31-45.

Where a prisoner is transferred from the California institution for women at Tehachapi to the state hospital, and
such transfer is effected prior to the setting of the sentence of the transferee, such term as the prisoner patient
spent in the state hospital should be counted as time served, in view of this section. 4 Op.Atty.Gen. 97, 8-11-44.

2. Custody, defined

In context of imprisonment, the term "custody" can mean either actual physical custody or the legal right to care
for and control an individual who may be located elsewhere. People v. Superior Court (Ortiz) (App. 2 Dist.
2004) 9 Cal.Rptr.3d 745, 115 Cal.App.4th 995, rehearing denied. Prisons  13(1)

3. Superintendent of hospital authority

Department of Corrections does not retain legal custody of inmates who are transferred to state mental hospital
for care and treatment, as, once transfer has occurred, superintendent of hospital has sole authority to determine
whether inmate should be returned to prison. People v. Superior Court (Ortiz) (App. 2 Dist. 2004) 9 Cal.Rptr.3d
745, 115 Cal.App.4th 995, rehearing denied. Prisons  13.5(1)

Article 4. Temporary Removal Of Prisoners

§ 2690. Order for removal; custody; duration; reimbursement of state 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The Director of Corrections may authorize the temporary removal from prison or any other institution for the
detention of adults under the jurisdiction of the Department of Corrections of any inmate, including removal for



the purpose of attending college classes.  The director may require that such temporary removal be under
custody.  Unless the inmate is removed for medical treatment, the removal shall not be for a period longer than
three days.  The director may require the inmate to reimburse the state, in whole or in part, for expenses
incurred by the state in connection with such temporary removal other than for medical treatment.

CREDIT(S)
(Added by Stats.1945, c. 103, p. 412, § 2.  Amended by Stats.1953, c. 388, p. 1648, § 1; Stats.1961, c. 944, p.
2575, § 1; Stats.1963, c. 981, p. 2242, § 1; Stats.1965, c. 238, p. 1215, § 2; Stats.1965, c. 1469, p. 3434, § 1;
Stats.1968, c. 530, p. 1184, § 1; Stats.1970, c. 830, p. 1563, § 1; Stats.1970, c. 1323, p. 2464, § 1, operative Jan.
1, 1972; Stats.1972, c. 1033, p. 1911, § 1.)

Historical Notes

Historical And Statutory Notes

2000 Main Volume
This section, as added in 1945, read:
"The Director of Corrections may authorize the temporary removal under custody from prison or any

other institution for the detention of adults under the jurisdiction of the Department of Corrections of
any inmate, for the purpose of employing said person in any work directly connected with the
administration, management, or maintenance of the prison or institution in which he is confined, or
of furnishing to the person medical treatment not available at the prison or institution.

"Except in the case of removal for medical treatment, such removal shall not be for a period longer than
one day."

The 1953 amendment, in the first paragraph, added at the end thereof "or for the purpose of having
interviews with prospective employers on contemplated parole placement programs at any time
within ninety days of scheduled parole release at the request of the Adult Authority governing male
prisoners and at the request of the Board of Trustees, California Institution for Women, governing
female prisoners".

The 1961 amendment authorized removal for medical research purposes.
The 1963 amendment authorized the temporary removal for the purpose of "arranging", instead of

"having interviews with prospective employers on contemplated", parole placement programs.
The 1965 amendments rewrote the first paragraph; inserted the second paragraph; and inserted, in the

third paragraph, the words "or for a purpose preparatory to release on parole".  As so amended, the
second paragraph read:

"The director may also authorize temporary removal or temporary release of any inmate under custody
for the purpose of furnishing to the inmate medical treatment not available at the prison or institution
or for purposes preparatory to a scheduled parole.  Removal or release for purposes preparatory to a
scheduled parole shall not be effected earlier than 90 days before the parole release date.  When an
inmate is temporarily removed or temporarily released for a purpose preparatory to parole, the
director may require the inmate to reimburse the state, in whole or part, for expenses incurred by the
state in connection therewith."

The 1968 amendment added the authorization in the first paragraph for the temporary removal for
participation in community action programs; rewrote the second paragraph; and incorporated the
third paragraph within the terms of the first paragraph.  Following the amendment, the section read
as follows:

"The Director of Corrections may authorize the temporary removal under custody from prison or any
other institution for the detention of adults under the jurisdiction of the Department of Corrections of
any inmate, for the purpose of employing said person in any work directly connected with the
administration, management, or maintenance of the prison or institution in which he is confined, or
for purposes of cooperating voluntarily in medical research which cannot be performed at the prison
or institution, or for participating in community action activities directed toward delinquency



prevention and community betterment programs.  Such removal shall not be for a period longer than
one day.

"Under specific regulations established by the director for the selection of inmates, the director may also
authorize temporary removal or temporary release of any inmate for the purpose of furnishing to the
inmate medical treatment not available at the prison or institution for purposes preparatory to a
return to the community within 90 days of his release date and for disaster aid, including local
mutual aid and state emergencies.  When an inmate is temporarily removed or temporarily released
for a purpose preparatory to return to the community the director may require the inmate to
reimburse the state in whole or part, for expenses incurred by the state in connection therewith."

The 1970 amendments rewrote the section to read substantially as it now appears.
Section 2 of Stats.1970, c. 1323, p. 2464, provided:
"This act shall become operative January 1, 1972."
The 1972 amendment allowed temporary removal for the purpose of attending college classes.
Former § 2690, added by Stats.1941, c. 511, p. 1822, § 1, amended by Stats.1944, 3rd Ex.Sess., c. 2, p.

27, § 36, and repealed by Stats.1945, c. 103, p. 412, § 1, permitted the governor, upon the
certification of the prison physician and the request of either the director or the adult authority, to
authorize the temporary removal of a prisoner in the custody of a prison guard.

Research References

Cross References

Board of prison terms,
Generally, see Penal Code §§ 3000, 4810, 5075 et seq.
Transfer of prisoners by, see Penal Code § 5080.

Cooperation between board of prison terms and director of corrections, see Penal Code § 5003.5.
Director of corrections, see Penal Code § 5050 et seq.
Employment of prisoners, generally, see Penal Code § 2700 et seq.
Escape, failure to return to place of confinement as, see Penal Code § 4530.
Prior prison terms, enhancement of prison terms for new offenses committed while defendant is

temporarily removed from prison, see Penal Code § 667.5.
Transfer of prisoners to state hospitals, see Penal Code §§ 2684, 2685.
2000 Main Volume

Library References

Home furloughs for prisoners.  Report of Assembly Interim Committee on Criminal Procedure, 1963
to 65, Vol. 22, No. 8, p. 41.  Vol. 2 of Appendix to Journal of the Assembly, Reg.Sess., 1965.

Sovereign immunity study.  5 Cal.L.Rev.Comm.Reports 426, 428 (1963).

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §§1206, 1284, 1497, 1514

Notes Of Decisions

Construction and application 1
Medical treatment 2

1. Construction and application

An invalid temporary release from custody in prison under commitment as a narcotics addict would not make
failure of persons so released to return to prison by time specified in the release fall outside ambit of Welf. &



Inst.C. § 3002 proscribing escape from lawful custody by person committed as a narcotics addict. People v.
Labrum (App. 5 Dist. 1972) 101 Cal.Rptr. 602, 25 Cal.App.3d 105. Escape  1

This section does not give the director of corrections any discretion to authorize the temporary removal from
any institution of any inmate beyond a period of three days, but the director may permit an inmate more than
one three-day furlough, including consecutive furloughs, if he is returned to actual custody of a parole officer or
other institution before the expiration of each three-day furlough. 55 Op.Atty.Gen. 113, 3-13-72.

The three days for an inmate furlough under this section means any 72-hour consecutive period and the
legislature did not intend that any provision of law extend that period beyond 72 hours. 55 Op.Atty.Gen. 113,
3-13-72.

Period of 72 consecutive hours constitutes "three days" as used in this section and the director of corrections
may permit an inmate more than one three-day furlough, including consecutive furloughs, if he is returned to
actual custody before the expiration of each three-day leave authorized. 55 Op.Atty.Gen. 113, 3-13-72.

Under this section, authorizing the director of corrections to employ inmates in any work directly connected
with the administration, management or maintenance of the prison in which they are confined, the California
institution for men at Chino may use the prison's inmates in cleaning up, for reasons of sanitation and fire
protection, the property adjoining the institution held under a lease purchase agreement with the department of
finance by the San Bernardino county junior fair association, since the proposed activity is designed to correct a
situation which is or may become a hazard to the institution and the inmates. 33 Op.Atty.Gen. 174, 6-30-59.

2. Medical treatment

In habeas corpus actions relating to medical "treatment" received in custody, court need only decide whether
patient is receiving carefully chosen therapy which respectable professional opinion regards as within range of
appropriate treatment alternatives, not whether patient is receiving the best of all possible treatment in the best
of all possible hospitals. In re Coca (App. 4 Dist. 1978) 149 Cal.Rptr. 465, 85 Cal.App.3d 493. Habeas Corpus
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Chapter 7. Execution Of Sentences Of Imprisonment

Article 4. Disposition Of Mentally Disordered Prisoners Upon Discharge

§ 2960. Legislative findings and declarations 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The Legislature finds that there are prisoners who have a treatable, severe mental disorder that was one of the
causes of, or was an aggravating factor in the commission of the crime for which they were incarcerated.
Secondly, the Legislature finds that if the severe mental disorders of those prisoners are not in remission or
cannot be kept in remission at the time of their parole or upon termination of parole, there is a danger to society,
and the state has a compelling interest in protecting the public.  Thirdly, the Legislature finds that in order to
protect the public from those persons it is necessary to provide mental health treatment until the severe mental
disorder which was one of the causes of or was an aggravating factor in the person's prior criminal behavior is
in remission and can be kept in remission.

The Legislature further finds and declares the Department of Corrections should evaluate each prisoner for
severe mental disorders during the first year of the prisoner's sentence, and that severely mentally disordered



prisoners should be provided with an appropriate level of mental health treatment while in prison and when
returned to the community.

CREDIT(S)
(Added by Stats.1969, c. 872, p. 1714, § 1.  Amended by Stats.1977, c. 1252, p. 4444, § 363, operative July 1,
1978; Stats.1982, c. 1529, p. 5952, § 3; Stats.1982, c. 1549, p. 6044, § 31; Stats.1985, c. 1419, § 1, operative
July 1, 1986; Stats.1986, c. 858, § 1.)

Historical Notes

Historical And Statutory Notes

2000 Main Volume
The 1977 amendment substituted "State Department of Mental Health" for "Department of Mental

Hygiene".
The 1982 amendment rewrote the section.
Effect of amendment of section by two or more acts at the same session of the legislature, see

Government Code § 9605.
The 1985 amendment added subds.(a) to (f); designated the existing paragraphs as subds.(g) to (i);

inserted "and who does not come within the provisions of subdivision (b)" in subd.(g); inserted "or
outpatient" in subd.(h); added subd.(j); and made a nonsubstantive change.

Sections 2.5, 2.75, 3 of Stats.1985, c. 1419, provides:
"Sec. 2.5. Notwithstanding any other provision of law, there shall be no prohibition or limitation on the

placement in any state hospital by the Director of Mental Health of judicially committed persons or
of persons confined in a state hospital for purposes of mental health treatment pursuant to the Penal
Code.

"Sec. 2.75. The Legislature finds and declares that Department of Corrections prisoners subject to the
provisions of this act are in a separate, distinct class from persons who have been committed by the
State Department of Mental Health under the provisions of Section 1026 or 1370 of the Penal Code,
or former Section 6316 of the Welfare and Institutions Code.  Therefore, it is not intended that any
provision of this act be construed in any way to effect the status of persons committed to the State
Department of Mental Health under Section 1026 or 1370 of the Penal Code, or former Section 6316
of the Welfare and Institutions Code.  Nor are the provisions of this act intended in any manner to
affect decisional law interpreting those statutes.

"Sec. 3. Except as provided in paragraph (8) of subdivision (f) of Section 2960 of the Penal Code, this
act shall become operative on July 1, 1986."

The 1986 amendment deleted the subdivision designations; substituted "that" for "which caused" after
"treatable, severe mental disorder" in the first sentence; and deleted former subds.(b) to (j) relating
to the same subject matter as §§ 2962 to 2980, added or amended by Stats.1986, c. 858.

Section 6 of Stats.1989, c. 228, eff. July 27, 1989, provides:
"It is not the intent of the Legislature to directly or indirectly imply by this act that courts may not use

the standard of evidence accepted by the court in People v. Beard, 173 Cal.App.3d 1113, in cases
arising under Article 4 (commencing with Section 2960) of Chapter 7 of Title 1 of Part 3 of the
Penal Code."

Former § 2960, added by Stats.1941, c. 106, p. 1108, § 15, and derived from Penal Code § 1587, added
by Stats.1907, c. 317, p. 590, § 1, amended by Stats.1923, c. 158, p. 321, § 2; Stats.1929, c. 86, p.
162, § 1; Stats.1939, c. 625, p. 2042, § 1, requiring notice of discharge of any prisoner insane at the
time of the expiration of his sentence to be given to a superior court judge of the county in which the
state prison is located, was repealed by Stats.1968, c. 1374, p. 2637, § 3, operative July 1, 1969.

Research References



Cross References

Access to criminal histories of mentally ill offenders receiving treatment and supervision, see Penal
Code § 1620.

Automation of criminal histories of mentally disordered offenders, see Penal Code § 1619.

Law Review And Journal Commentaries

A primer on the civil trial of a sexually violent predator.  Judge Joan Comparet-Cassani, 37 San
Diego L.Rev. 1057 (Fall 2000).

Doing life on the installment plan:  Will chapter 875 reduce recidivism of eligible drug addicted
offenders?  Brooke Petersen Hennesssy, 38 McGeorge L. Rev. 287 (2007).

Incarcerating California's children: The detrimental impact of California's Extended Detention Act.
Trisha Lemons, 30 T. Jefferson L. Rev. 751 (2008).

The mentally disordered offenders law: The legislature responds to People v. Anzalone.  M. R.
Carrillo-Heian, 31 McGeroge L.Rev. 276 (2000).
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United States Supreme Court

Involuntary transfer of prisoner to mental hospital. Vitek v. Jones, 1980, 100 S.Ct. 1254, 445 U.S.
480, 63 L.Ed.2d 552.

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §§19, 1747A
Witkin, Evidence (3d ed) §1217A
Cal Jur 3d Crim L §3762; Paym §81; Penal Inst §81

Notes Of Decisions

In general 3
Antipsychotic medication 8.5
Balancing test 8.7
Double jeopardy 5
Due process 2.5
Effective date 4
Equal protection, validity 2
Estoppel 15
Ex post facto, validity 1
Experts 8
"Mentally disordered offender" 7
Other crimes 14.5
Protection of the public 6
Purpose 3.5
Qualifying offense 14
Remand 10
Restraints 12
Review 9
Self-representation 5.5
Time of adjudication 11
Validity 1, 2

Validity - Equal protection 2
Validity - Ex post facto 1



Waiver 13

1. Validity — Ex post facto

Mentally Disordered Offender (MDO) statute's objectives of protecting the public and treating persons who
have committed crimes and who have severe mental disorders are not penal for purposes of ex post facto
review. People v. Superior Court (Myers) (App. 2 Dist. 1996) 58 Cal.Rptr.2d 32, 50 Cal.App.4th 826, review
denied. Constitutional Law  2813; Mental Health  433(1)

For purposes of ex post facto analysis, laws that impose involuntary treatment on people who suffer from
present mental illnesses which cause them to be dangerous are not penal merely because the class of people
subject to the laws are accused of, or have been convicted of, a crime. People v. Superior Court (Myers) (App. 2
Dist. 1996) 58 Cal.Rptr.2d 32, 50 Cal.App.4th 826, review denied. Constitutional Law  2813; Mental
Health  433(1)

For purposes of ex post facto analysis, fact that one of the purposes of the Mentally Disordered Offender
(MDO) statute is to protect the public does not turn its provisions into punishment. People v. Superior Court
(Myers) (App. 2 Dist. 1996) 58 Cal.Rptr.2d 32, 50 Cal.App.4th 826, review denied. Constitutional Law 
2813; Mental Health  433(1)

Mentally Disordered Offender (MDO) statute's extended treatment provisions do not violate ex post facto
clauses as provisions have no penal consequences when applied to mentally disordered offenders whose parole
is completed, and as extended involuntary treatment provisions do not subject a mentally disordered offender to
any punitive ramifications. People v. Superior Court (Myers) (App. 2 Dist. 1996) 58 Cal.Rptr.2d 32, 50
Cal.App.4th 826, review denied. Constitutional Law  2813; Mental Health  433(1)

Laws that require treatment for people who are currently mentally ill and who are gravely disabled or dangerous
to others, or themselves, are not punitive and therefore such laws do not violate the ex post facto clauses. People
v. Superior Court (Myers) (App. 2 Dist. 1996) 58 Cal.Rptr.2d 32, 50 Cal.App.4th 826, review denied.
Constitutional Law  2813; Mental Health  32

Mentally disordered offender (MDO) statute was not ex post facto as applied to offender, though offense
occurred nearly five months before statute's operative date, where offense occurred over one month after
statute's effective date. People v. Jenkins (App. 2 Dist. 1995) 41 Cal.Rptr.2d 502, 35 Cal.App.4th 669, review
denied. Constitutional Law  2813; Mental Health  433(1)

This article which required prisoner sentenced to determinate sentence prior to its effective date to be confined
in mental hospital as condition of parole violated constitutional ex post clauses in that this article both increased
his punishment and altered the situation to his disadvantage, as, at time of offense, he could only have been
confined involuntarily for evaluation and treatment on same basis as all nonprisoners or parolees, that is if he
was mentally ill and gravely disabled or dangerous, but under this article he could be required to undergo
treatment on inpatient and outpatient basis indefinitely with no showing that he was gravely disabled or
demonstrably dangerous. People v. Gibson (App. 2 Dist. 1988) 252 Cal.Rptr. 56, 204 Cal.App.3d 1425, review
denied. Constitutional Law  2823; Pardon And Parole  43

This article which mandated treatment for certain prisoners with severe mental disorders who were about to be
released on parole, without requiring proof of present dangerousness, violated U.S.C.A. Const. Amend. 14 in
that it subjected such prisoners to commitment standard more lenient and release standard more stringent than
that required for involuntary commitment and treatment of any other mentally ill person for arbitrary reason that
they are nearing completion of service of their terms of imprisonment. People v. Gibson (App. 2 Dist. 1988)
252 Cal.Rptr. 56, 204 Cal.App.3d 1425, review denied. Constitutional Law  3821; Mental Health 
433(1); Constitutional Law  3172

2.  —  —  Equal protection, validity



Sexually Violent Predators Act (SVPA) was valid as against claim that it violated equal protection by failing to
provide for treatment prior to the commencement of long-term commitment like the mentally disordered
offender law and the Lanterman-Petris-Short (LPS) Act; persons committed under the SVPA were not similarly
situated to persons committed under the other schemes. People v. Hubbart (App. 6 Dist. 2001) 106 Cal.Rptr.2d
490, 88 Cal.App.4th 1202, rehearing denied, review denied, certiorari denied 122 S.Ct. 1097, 534 U.S. 1143,
151 L.Ed.2d 994.

For purposes of equal protection challenge to involuntary commitment of sexually violent predators (SVPs), no
significant difference exists regarding treatment provisions once a person is found to be an SVP as opposed to a
mentally disordered offender (MDO). People v. Poe (App. 1 Dist. 1999) 88 Cal.Rptr.2d 437, 74 Cal.App.4th
826. Constitutional Law  3175; Mental Health  433(2)

Fact that provisions for involuntary commitment of a mentally disordered offender (MDO) expressly exclude
personality and adjustment disorders as qualifying mental disorders while commitment provisions under
Sexually Violent Predator (SVP) Act do not does not make SVP Act violative of equal protection; even
assuming that the two classes of persons are similarly situated, SVP Act does not permit a person to be
committed without a true diagnosed mental disorder. People v. Poe (App. 1 Dist. 1999) 88 Cal.Rptr.2d 437, 74
Cal.App.4th 826. Constitutional Law  3175; Mental Health  433(2)

Involuntary commitment under Sexually Violent Predator (SVP) Act does not violate equal protection when
viewed alongside commitment of a mentally disordered offender (MDO) on basis that SVP Act requires a
finding that the person is likely to commit violent sex crimes, whereas MDO commitment requires a present
threat of harm. People v. Poe (App. 1 Dist. 1999) 88 Cal.Rptr.2d 437, 74 Cal.App.4th 826. Constitutional Law

 3175; Mental Health  433(2)

This article which mandated treatment for certain prisoners with severe mental disorders who were about to be
released on parole, without requiring proof of present dangerousness, violated equal protection clause of Const.
Art. 1, § 7, as State failed to demonstrate either compelling interest in continued confinement of mentally ill
former prisoners simply because their mental illness continues or that exclusion of a requisite finding of
dangerousness is necessary to serve any legitimate government interest. People v. Gibson (App. 2 Dist. 1988)
252 Cal.Rptr. 56, 204 Cal.App.3d 1425, review denied. Constitutional Law  3821; Mental Health 
433(1); Constitutional Law  3172

2.5. Due process

The Court of Appeal was not required by due process to conduct Anders/Wende review of entire record when
appointed counsel submitted appellate brief which raised no specific issues on post-conviction commitment
under Mentally Disordered Offender Act (MDOA), and would not conduct such review; commitment required
medical and legal review and annual hearings before the Board of Parole Hearings (BPH), offender's interest in
remaining free from civil commitment was no greater than his interest in obtaining treatment, and state had
strong interest in expeditiously protecting public from mentally disordered offenders (MDO). People v. Taylor
(App. 2 Dist. 2008) 72 Cal.Rptr.3d 740, 160 Cal.App.4th 304, review denied. Constitutional Law  4337;
Mental Health  436.1

Under due process, it is paramount that periodic reviews are required for commitment of mentally disordered
offenders (MDO), because if the basis for a commitment ceases to exist, continued confinement violates the
substantive liberty interest in freedom from unnecessary restraint. People v. Allen (2007) 64 Cal.Rptr.3d 124,
42 Cal.4th 91, 164 P.3d 557. Constitutional Law  4337

Civil commitment for any purpose constitutes a significant deprivation of liberty that requires due process
protection. People v. Allen (2007) 64 Cal.Rptr.3d 124, 42 Cal.4th 91, 164 P.3d 557. Constitutional Law 
4041

3. In general

Although related to the crime for which a person was imprisoned, a mentally disordered offender (MDO)



proceeding focuses on criteria determined by mental health professionals, and accordingly, is civil in nature, not
criminal. People v. Renfro (App. 2 Dist. 2004) 22 Cal.Rptr.3d 680, 125 Cal.App.4th 223, review denied. Mental
Health  436.1

Defendant's plea bargain conditioned on judicial finding that subject offense fell outside mentally disordered
offender (MDO) law was beyond court's authority, and thus was not enforceable by specific performance.
People v. Renfro (App. 2 Dist. 2004) 22 Cal.Rptr.3d 680, 125 Cal.App.4th 223, review denied. Criminal Law

 273.1(2)

Mentally disordered offender (MDO) has been convicted of felony and will be released to parole absent MDO
finding and this is not civil in nature even though legislature has so declared it in Penal Code section pertaining
to MDO proceedings. People v. Coronado (App. 2 Dist. 1994) 33 Cal.Rptr.2d 835, 28 Cal.App.4th 1402.
Mental Health  436.1

Continued confinement of convicted criminal after expiration of appropriate term for criminal's offense, on sole
ground that criminal is not competent to care for himself in free society, is constitutionally proscribed. In re
Rodriguez (1975) 122 Cal.Rptr. 552, 14 Cal.3d 639, 537 P.2d 384. Prisons  14

3.5. Purpose

The purpose of the Mentally Disordered Offender Act (MDOA) is to provide treatment for those suffering from
mental illness, not to punish them for their past crimes. People v. Taylor (App. 2 Dist. 2008) 72 Cal.Rptr.3d
740, 160 Cal.App.4th 304, review denied. Mental Health  436.1

The Legislature enacted the mentally disordered offender (MDO) law to protect the public from certain
prisoners with dangerous, treatable mental disorders and to provide treatment for those prisoners. People v. May
(App. 1 Dist. 2007) 65 Cal.Rptr.3d 873, 155 Cal.App.4th 350. Mental Health  436.1

The purpose of the Mentally Disordered Offender (MDO) law is to protect the public by identifying those
prisoners who would pose a danger to society upon release due to their mental disorder. People v. Martin (App.
2 Dist. 2005) 26 Cal.Rptr.3d 174, 127 Cal.App.4th 970, review denied. Mental Health  436.1

The purpose of the mentally disordered offender (MDO) statutory scheme is to provide mental health treatment
for those offenders who are suffering from presently severe mental illness, not to punish them for their past
offenses. People v. Renfro (App. 2 Dist. 2004) 22 Cal.Rptr.3d 680, 125 Cal.App.4th 223, review denied. Mental
Health  433(1)

4. Effective date

Mentally defective offender (MDO) statute, enacted in 1985, applied to persons who committed crimes on or
after January 1, 1986, though statutory scheme had July 1, 1986 operative date for purposes of MDO
commitments; under California Constitution, statute became effective January 1, 1986. People v. Jenkins (App.
2 Dist. 1995) 41 Cal.Rptr.2d 502, 35 Cal.App.4th 669, review denied. Mental Health  433(1)

5. Double jeopardy

Where mental health aspect has changed after reincarceration on parole for the same underlying offense, People
are not foreclosed from seeking mentally disordered offender (MDO) determination where parole is again
imminent; purposes and concerns of jeopardy rules do not apply in situation where aspect of MDO
determination which is capable of change (mental status) has changed. People v. Coronado (App. 2 Dist. 1994)
33 Cal.Rptr.2d 835, 28 Cal.App.4th 1402. Double Jeopardy  31; Mental Health  436.1

5.5. Self-representation

Because a proceeding to determine whether a defendant is qualified for commitment as a mentally disordered
offender (MDO) is civil in nature, the prospective committee has no constitutional right to represent him- or
herself. People v. Hannibal (App. 2 Dist. 2006) 49 Cal.Rptr.3d 645, 143 Cal.App.4th 1087, modified on denial



of rehearing, review denied. Mental Health  436.1

Denial of prospective committee's request for self-representation in civil proceeding to determine whether he
was qualified for ongoing mental health commitment as an mentally disordered offender (MDO) was not an
abuse of discretion; although he had some understanding of criteria used to determine MDO qualification, and
he had successfully represented himself in prior MDO proceeding, prospective committee's request was
equivocal, as he indicated willingness to work with another lawyer, and his communications at the MDO
hearing demonstrated that he failed to appreciate the full complexity of the collateral estoppel and res judicata
issues implicated in the second MDO proceeding, and his need for a lawyer to properly present those issues.
People v. Hannibal (App. 2 Dist. 2006) 49 Cal.Rptr.3d 645, 143 Cal.App.4th 1087, modified on denial of
rehearing, review denied. Mental Health  436.1

6. Protection of the public

Although the nature of an offender's past criminal conduct is one of the criteria for treatment as a mentally
disordered offender (MDO), the MDO Act itself is not punitive or penal in nature; rather, the purpose of the
scheme is to provide MDOs with treatment while at the same time protecting the general public from the danger
to society posed by an offender with a mental disorder. In re Qawi (2004) 7 Cal.Rptr.3d 780, 32 Cal.4th 1, 81
P.3d 224, on remand 2004 WL 407059, unpublished. Mental Health  436.1

Fundamental purpose of the mentally disordered offender (MDO) provisions is to protect the public from
dangerous mentally disordered prisoners. People v. Fernandez (App. 6 Dist. 1999) 82 Cal.Rptr.2d 469, 70
Cal.App.4th 117, rehearing denied, review denied. Mental Health  437

7. "Mentally disordered offender"

Evidence supported finding that defendant was mentally disordered offender (MDO); defendant represented
substantial risk of harm to others based upon two assaults by defendant, while incarcerated after parole was
revoked, where defendant mistakenly interpreted situations as threats or homosexual advances, defendant's
severe mental disorder could not be kept in remission and defendant had been in treatment for 90 days during
year prior to his release on parole. People v. Coronado (App. 2 Dist. 1994) 33 Cal.Rptr.2d 835, 28 Cal.App.4th
1402. Mental Health  436.1

8. Experts

A probation report is a reliable document of a type that reasonably may be relied upon by an expert in assessing
a prisoner's status as a mentally disordered offender (MDO). People v. Martin (App. 2 Dist. 2005) 26
Cal.Rptr.3d 174, 127 Cal.App.4th 970, review denied. Mental Health  436.1

Trial court erred in allowing psychiatrist to testify that other nontestifying experts who evaluated defendant
concurred in her opinion that he satisfied criteria for mentally disordered offender classification. People v.
Campos (App. 2 Dist. 1995) 38 Cal.Rptr.2d 113, 32 Cal.App.4th 304, rehearing denied. Criminal Law  487

8.5. Antipsychotic medication

The right to refuse antipsychotic medication is not absolute, but is limited by countervailing state interests, such
as "parens patrie," the state's interest in providing care to its citizens who are unable to care for themselves, and
institutional security. In re Qawi (2004) 7 Cal.Rptr.3d 780, 32 Cal.4th 1, 81 P.3d 224, on remand 2004 WL
407059, unpublished. Mental Health  51.15

8.7. Balancing test

When an individual is confined in a state institution, individual liberties must be balanced against the interests
of the institution in preventing the individual from harming himself or others residing or working in the
institution. In re Qawi (2004) 7 Cal.Rptr.3d 780, 32 Cal.4th 1, 81 P.3d 224, on remand 2004 WL 407059,
unpublished. Mental Health  51.10



9. Review

Absent evidence that offender would have filed supplemental brief had he known that the Court of Appeal
would not independently review record, the Court of Appeal would dismiss appeal of post-conviction
commitment under Mentally Disordered Offender Act (MDOA) on its own motion; offender's attorney filed
brief raising no issues, offender was served with copy of brief and informed of his right to file supplemental
brief identifying any issues, and offender did not file supplemental brief. People v. Taylor (App. 2 Dist. 2008)
72 Cal.Rptr.3d 740, 160 Cal.App.4th 304, review denied. Mental Health  436.1

The Court of Appeal reviews the trial court's finding on a criterion for commitment under Mentally Disordered
Offender (MDO) law for substantial evidence, drawing all reasonable inferences, and resolving all conflicts, in
favor of the judgment. People v. Martin (App. 2 Dist. 2005) 26 Cal.Rptr.3d 174, 127 Cal.App.4th 970, review
denied. Mental Health  436.1

Appeals court would address merits of whether mentally disordered offender (MDO) statute applied to offender,
though appeal was technically moot due to expiration of one-year commitment, where offender was subject to
recommitment, and issue presented was of recurring importance and was likely to evade future appellate review
due to time constraints. People v. Jenkins (App. 2 Dist. 1995) 41 Cal.Rptr.2d 502, 35 Cal.App.4th 669, review
denied. Mental Health  436.1

Court of Appeal would review evidence in light most favorable to trial court determination that defendant was
mentally disordered offender (MDO). People v. Coronado (App. 2 Dist. 1994) 33 Cal.Rptr.2d 835, 28
Cal.App.4th 1402. Mental Health  436.1

10. Remand

In a mentally disorder offender (MDO) proceeding, in which the Court of Appeal determined that the MDO
could refuse antipsychotic medication, remand was required for that court to apply the correct standard as set
forth by the Supreme Court, where, from the facts reviewed, it was unclear whether the MDO fit any of the
categories described in the correct standard. In re Qawi (2004) 7 Cal.Rptr.3d 780, 32 Cal.4th 1, 81 P.3d 224, on
remand 2004 WL 407059, unpublished. Mental Health  436.1

11. Time of adjudication

A determination that a mentally disordered offender (MDO) is incompetent to refuse medical treatment, or is
dangerous within the meaning of the Lanterman-Petris-Short Act (LPS Act), may be adjudicated at the time at
which he or she is committed or recommitted as an MDO, or within the commitment period. In re Qawi (2004)
7 Cal.Rptr.3d 780, 32 Cal.4th 1, 81 P.3d 224, on remand 2004 WL 407059, unpublished. Health  912;
Mental Health  436.1

12. Restraints

Any error in requiring defendant to wear shackles during mentally disordered offender (MDO) proceedings was
harmless, where there was no evidence that jury could see shackles or wrist cuff he wore. People v. Fisher
(App. 2 Dist. 2006) 38 Cal.Rptr.3d 540, 136 Cal.App.4th 76, review denied. Mental Health  436.1

Trial court's order subjecting defendant to physical restraints during mentally disordered offender (MDO)
proceedings was supported by the record, where the unchallenged information provided by prosecutor
supported the finding that defendant was an escape risk. People v. Fisher (App. 2 Dist. 2006) 38 Cal.Rptr.3d
540, 136 Cal.App.4th 76, review denied. Mental Health  436.1

The rules attendant to shackling in a criminal proceeding apply to mentally disordered offender (MDO)
proceedings. People v. Fisher (App. 2 Dist. 2006) 38 Cal.Rptr.3d 540, 136 Cal.App.4th 76, review denied.
Mental Health  436.1

On appeal from jury verdict finding defendant to be a mentally disordered offender (MDO), defendant waived
his claim that trial court erred when it required him to wear a leg restraint during the proceedings, where



defendant failed to object to wearing the restraint. People v. Fisher (App. 2 Dist. 2006) 38 Cal.Rptr.3d 540, 136
Cal.App.4th 76, review denied. Mental Health  436.1

13. Waiver

Defendant was not forced to waive his right to counsel in mentally disordered offender (MDO) proceedings
after counsel had waived jury trial, in order for defendant to assert his right to jury trial; trial court allowed
defendant to represent himself, it allowed defendant to reassert the right to jury trial after a valid waiver by
counsel, and trial court assisted defendant in the cross-examination of the People's witnesses and in the
presentation of his case. People v. Fisher (App. 2 Dist. 2006) 38 Cal.Rptr.3d 540, 136 Cal.App.4th 76, review
denied. Mental Health  436.1

14. Qualifying offense

Defendant's conviction of felony vandalism for kicking out a window in a police car did not constitute a
qualifying offense of force or violence under the mentally disordered offender (MDO) statute; the application of
force against an inanimate object does not fall within the statute. People v. Green (App. 2 Dist. 2006) 48
Cal.Rptr.3d 464, 142 Cal.App.4th 907, rehearing denied. Mental Health  436.1

14.5. Other crimes

Other crimes the prisoner may have committed in perpetrating the commitment offense are irrelevant to the
determination whether that offense meets the criteria for mentally disordered offender (MDO) treatment. People
v. Kortesmaki (App. 2 Dist. 2007) 67 Cal.Rptr.3d 706, 156 Cal.App.4th 922. Mental Health  436.1

15. Estoppel

Relitigation of issue of prospective committee's mental state at time of underlying battery offense, which had
been issue in prior mentally disordered offender (MDO) proceeding, was not barred by principles of res judicata
and collateral estoppel in subsequent MDO proceeding conducted when he was about to be released again on
parole after serving time for parole violation; although first proceeding resulted in conclusion that prospective
committee was not qualified for MDO commitment at that time, his treating psychologist testified at that first
hearing that she was unable to determine whether he had a severe mental disorder at time of hearing, but she
also concluded that he did suffer from severe mental disorder at time of commission of underlying battery
offense. People v. Hannibal (App. 2 Dist. 2006) 49 Cal.Rptr.3d 645, 143 Cal.App.4th 1087, modified on denial
of rehearing, review denied. Mental Health  436.1

§ 2962. Treatment by State Department of Mental Health as condition of parole; criteria for prisoners 

     •     Historical Notes     •     Research References     •     Notes of Decisions

As a condition of parole, a prisoner who meets the following criteria shall be required to be treated by the State
Department of Mental Health, and the State Department of Mental Health shall provide the necessary treatment:

(a) The prisoner has a severe mental disorder that is not in remission or cannot be kept in remission without
treatment.

The term "severe mental disorder" means an illness or disease or condition that substantially impairs the
person's thought, perception of reality, emotional process, or judgment; or which grossly impairs behavior; or
that demonstrates evidence of an acute brain syndrome for which prompt remission, in the absence of treatment,
is unlikely.  The term "severe mental disorder" as used in this section does not include a personality or
adjustment disorder, epilepsy, mental retardation or other developmental disabilities, or addiction to or abuse of
intoxicating substances.

The term "remission" means a finding that the overt signs and symptoms of the severe mental disorder are



controlled either by psychotropic medication or psychosocial support.  A person "cannot be kept in remission
without treatment" if during the year prior to the question being before the Board of Prison Terms or a trial
court, he or she has been in remission and he or she has been physically violent, except in self-defense, or he or
she has made a serious threat of substantial physical harm upon the person of another so as to cause the target of
the threat to reasonably fear for his or her safety or the safety of his or her immediate family, or he or she has
intentionally caused property damage, or he or she has not voluntarily followed the treatment plan.  In
determining if a person has voluntarily followed the treatment plan, the standard shall be whether the person has
acted as a reasonable person would in following the treatment plan.

(b) The severe mental disorder was one of the causes of or was an aggravating factor in the commission of a
crime for which the prisoner was sentenced to prison.

(c) The prisoner has been in treatment for the severe mental disorder for 90 days or more within the year prior
to the prisoner's parole or release.

(d)(1) Prior to release on parole, the person in charge of treating the prisoner and a practicing psychiatrist or
psychologist from the State Department of Mental Health have evaluated the prisoner at a facility of the
Department of Corrections, and a chief psychiatrist of the Department of Corrections has certified to the Board
of Prison Terms that the prisoner has a severe mental disorder, that the disorder is not in remission, or cannot be
kept in remission without treatment, that the severe mental disorder was one of the causes or was an
aggravating factor in the prisoner's criminal behavior, that the prisoner has been in treatment for the severe
mental disorder for 90 days or more within the year prior to his or her parole release day, and that by reason of
his or her severe mental disorder the prisoner represents a substantial danger of physical harm to others.  For
prisoners being treated by the State Department of Mental Health pursuant to Section 2684, the certification
shall be by a chief psychiatrist of the Department of Corrections, and the evaluation shall be done at a state
hospital by the person at the state hospital in charge of treating the prisoner and a practicing psychiatrist or
psychologist from the Department of Corrections.

(2) If the professionals doing the evaluation pursuant to paragraph (1) do not concur that (A) the prisoner has a
severe mental disorder, (B) that the disorder is not in remission or cannot be kept in remission without
treatment, or (C) that the severe mental disorder was a cause of, or aggravated, the prisoner's criminal behavior,
and a chief psychiatrist has certified the prisoner to the Board of Prison Terms pursuant to this paragraph, then
the Board of Prison Terms shall order a further examination by two independent professionals, as provided for
in Section 2978.

(3) If at least one of the independent professionals who evaluate the prisoner pursuant to paragraph (2) concurs
with the chief psychiatrist's certification of the issues described in paragraph (2), this subdivision shall be
applicable to the prisoner.  The professionals appointed pursuant to Section 2978 shall inform the prisoner that
the purpose of their examination is not treatment but to determine if the prisoner meets certain criteria to be
involuntarily treated as a mentally disordered offender.  It is not required that the prisoner appreciate or
understand that information.

(e) The crime referred to in subdivision (b) meets both of the following criteria:

(1) The defendant received a determinate sentence pursuant to Section 1170 for the crime.

(2) The crime is one of the following:

(A) Voluntary manslaughter.

(B) Mayhem.

(C) Kidnapping in violation of Section 207.

(D) Any robbery wherein it was charged and proved that the defendant personally used a deadly or dangerous
weapon, as provided in subdivision (b) of Section 12022, in the commission of that robbery.



(E) Carjacking, as defined in subdivision (a) of Section 215, if it is charged and proved that the defendant
personally used a deadly or dangerous weapon, as provided in subdivision (b) of Section 12022, in the
commission of the carjacking.

(F) Rape, as defined in paragraph (2) or (6) of subdivision (a) of Section 261 or paragraph (1) or (4) of
subdivision (a) of Section 262.

(G) Sodomy by force, violence, duress, menace, or fear of immediate and unlawful bodily injury on the victim
or another person.

(H) Oral copulation by force, violence, duress, menace, or fear of immediate and unlawful bodily injury on the
victim or another person.

(I) Lewd acts on a child under the age of 14 years in violation of Section 288.

(J) Continuous sexual abuse in violation of Section 288.5.

(K) The offense described in subdivision (a) of Section 289 where the act was accomplished against the victim's
will by force, violence, duress, menace, or fear of immediate and unlawful bodily injury on the victim or
another person.

(L) Arson in violation of subdivision (a) of Section 451, or arson in violation of any other provision of Section
451 or in violation of Section 455 where the act posed a substantial danger of physical harm to others.

(M) Any felony in which the defendant used a firearm which use was charged and proved as provided in
Section 12022.5, 12022.53, or 12022.55.

(N) A violation of Section 12308.

(O) Attempted murder.

(P) A crime not enumerated in subparagraphs (A) to (O), inclusive, in which the prisoner used force or
violence, or caused serious bodily injury as defined in paragraph (4) of subdivision (f) of Section 243.

(Q) A crime in which the perpetrator expressly or impliedly threatened another with the use of force or violence
likely to produce substantial physical harm in such a manner that a reasonable person would believe and expect
that the force or violence would be used.  For purposes of this subparagraph, substantial physical harm shall not
require proof that the threatened act was likely to cause great or serious bodily injury.

(f) As used in this chapter, "substantial danger of physical harm" does not require proof of a recent overt act.

CREDIT(S)
(Added by Stats.1986, c. 858, § 2.  Amended by Stats.1987, c. 687, § 7; Stats.1989, c. 228, § 1, eff. July 27,
1989; Stats.1991, c. 435 (A.B.655), § 2; Stats.1995, c. 761 (S.B.34), § 1; Stats.1998, c. 936 (A.B.105), § 16, eff.
Sept. 28, 1998; Stats.1999, c. 16 (S.B.279), § 1, eff. April 22, 1999; Stats.2000, c. 135 (A.B.2539), § 137;
Stats.2010, c. 178 (S.B.1115), § 82, operative Jan. 1, 2012; Stats.2010, c. 219 (A.B.1844), § 18, eff. Sept. 9,
2010.)

Historical Notes

Historical And Statutory Notes

2000 Main Volume
The provisions of this section were formerly contained in subd.(b) of § 2960.
The 1987 amendment, at the end of the first sentence of subd.(d), added the phrase beginning ", that the

prisoner has been in treatment for the severe mental disorder for ninety days or more"; added the
sentence at the end of subd.(d), relating to appointed professionals informing the prisoner of the



purpose of their examination; and made nonsubstantive changes.
The 1989 amendment, in subd.(d), in the first sentence, inserted "and that by reason of his or her severe

mental disorder the prisoner represents a substantial danger of physical harm to others"; in
subd.(d)(2), inserted "pursuant to paragraph (1)"; in subd.(d)(3), in the first sentence, inserted "who
evaluate the prisoner pursuant to paragraph (2)", inserted "of the issues described in paragraph (2)",
in the second sentence, substituted "certain" for "the"; added subd.(f) relating to proof required to
show substantial danger of physical harm; and made nonsubstantive changes throughout.

Section 6 of Stats.1989, c. 228, eff. July 27, 1989, provides:
"It is not the intent of the Legislature to directly or indirectly imply by this act that courts may not use

the standard of evidence accepted by the court in People v. Beard, 173 Cal.App.3d 1113, in cases
arising under Article 4 (commencing with Section 2960) of Chapter 7 of Title 1 of Part 3 of the
Penal Code."

The 1991 amendment substituted "subdivision (f)" for "subdivision (e)" in subd.(e), and made other
nonsubstantive changes.

The 1995 amendment, in subd.(d)(1), deleted "that the prisoner used force or violence or caused serious
bodily injury in committing the crime referred to in subdivision (b)," following "90 days or more
within the year prior to his or her parole release day,"; in subd.(d)(2), inserted clause designators (i)
to (iii); and rewrote subd.(e), which read:

"(e) The crime referred to in subdivision (b) was a crime in which the prisoner used force or violence, or
caused serious bodily injury as defined in paragraph (5) of subdivision (f) of Section 243."

Stats.1998, c. 936, in subd.(d)(2), redesignated items (i) to (iii) as items (A) to (C); in subd.(e)(2)(M),
inserted the reference to § 12022.53; and in subd.(e)(2)(P), changed a statutory reference to par.(4)
instead of par.(5) of § 243(f).

Stats.1999, c. 16, in subd.(e)(2)(L), added ", or arson in violation of any other provision of Section 451
or in violation of Section 455 where the act posed a substantial danger of physical harm to others"
following "Section 451", and added subd.(e)(2)(Q) relating to crimes in which the perpetrator
expressly or impliedly threatens another with the use of force or violence likely to produce
substantial physical harm.

Sections 2 and 3, in part, of Stats.1999, c. 16, provide:
"Section 2. The provisions of this act shall apply to any person committed pursuant to Article 4

(commencing with Section 2960) of Chapter 7 of Title 1 of Part 3 of the Penal Code on or after
July 1, 1986."

"[Sec. 3.] In order to prevent the immediate release, and to guarantee the mental health treatment of
severely mentally ill offenders who are affected by the holding of People v. Anzalone (1999) 19
Cal.4th 1074, it is necessary that this act take effect immediately."

Section 2962, added by Stats.1941, c. 106, p. 1109, § 15, and derived from Penal Code § 1587, added by
Stats.1907, c. 317, p. 590, § 1, amended by Stats.1923, c. 158, p. 321, § 2; Stats.1929, c. 86, p. 162,
§ 1; Stats.1939, c. 625, p. 2042, § 1, relating to the default of the judge or sheriff, and the removal of
the prisoner by the warden, was repealed by Stats.1968, c. 1374, § 3, operative July 1, 1969.

2000 Legislation
Stats.2000, c. 135 (A.B.2539), made nonsubstantive changes to maintain the code.
Subordination of legislation by Stats.2000, c. 135 (A.B.2539), to other 2000 legislation, see Historical

and Statutory Notes under Business and Professions Code § 651.
2010 Legislation
For operative effect provisions relating to Stats.2010, c. 178 (S.B.1115), see Historical and Statutory

Notes under Business and Professions Code § 7542.1.
Subordination of legislation by Stats.2010, c. 178 (S.B.1115), to other 2010 legislation, see Historical

and Statutory Notes under Business and Professions Code § 7542.1.
Stats.2010, c. 219 (A.B.1844), in subd.(d)(3), rewrote the first sentence, which read: "Only if both

independent professionals who evaluate the prisoner pursuant to paragraph (2) concur with the chief
psychiatrist's certification of the issues described in paragraph (2), shall this subdivision be
applicable to the prisoner."



For short title, cost reimbursement, severability, and urgency effective provisions relating to Stats.2010,
c. 219 (A.B.1844), see Historical and Statutory Notes under Penal Code § 220.
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. Validity

Sexually violent predator (SVP) statute does not violate equal protection clause in providing disparate treatment
to SVPs than that provided to mentally disordered offenders (MDOs), as such groups are not similarly situated;
definition of mental disorder under SVP statute is less exacting than definition under MDO commitment
scheme, and SVP statute requires finding that the person is likely to commit violent sex crimes, whereas MDO
commitments require present threat of harm. People v. Calderon (App. 2 Dist. 2004) 21 Cal.Rptr.3d 92, 124
Cal.App.4th 80, review denied. Constitutional Law  3175; Mental Health  433(2)

Sexually Violent Predators Act (SVPA) does not violate equal protection by defining "mental disorder" more
broadly than Mentally Disordered Offenders Act (MDO Act); while phrased differently, the two schemes set
forth similar standards for the mental disorder necessary for commitment, and the two schemes do not treat the
committed person differently for purposes of defining the requisite mental disorder. People v. Lopez (App. 6
Dist. 2004) 20 Cal.Rptr.3d 801, 123 Cal.App.4th 1306, review denied. Constitutional Law  3175; Mental
Health  433(2)

. Construction and application

The Mentally Disordered Offender (MDO) law applies only to prisoners serving sentences for the crimes
enumerated in MDO provision. People v. Martin (App. 2 Dist. 2005) 26 Cal.Rptr.3d 174, 127 Cal.App.4th 970,
review denied. Mental Health  436.1

1. Retroactive application

Because statutes governing involuntary commitment of a mentally disordered offender (MDO) are part of a
civil scheme which does not implicate the rule against ex post facto laws, amendment that expands qualifying
offenses to include those involving an implied threat of force may be applied retroactively. People v. Butler
(App. 2 Dist. 1999) 88 Cal.Rptr.2d 210, 74 Cal.App.4th 557. Mental Health  433(1)

Retroactive application of amendment to statute governing involuntary commitment of a mentally disordered
offender (MDO), to defendant who was committed before his conviction for arson of property was expressly
made an MDO offense based on its posing a substantial risk of harm to others, did not violate constitutional
prohibition against ex post facto laws, since MDO statutes are part of a civil scheme. People v. Macauley (App.
2 Dist. 1999) 86 Cal.Rptr.2d 675, 73 Cal.App.4th 704, review denied. Constitutional Law  2813; Mental
Health  433(1)

Amended statute providing for involuntary commitment of mentally disordered offenders is civil, not penal, in
nature and therefore its retroactive application to offenders whose underlying offenses were committed before
amended statute went into effect does not violate constitutional prohibitions against ex post facto laws;
abrogating People v. Gibson, 204 Cal.App.3d 1425, 252 Cal.Rptr. 56; People v. Jenkins, 35 Cal.App.4th 669,
41 Cal.Rptr.2d 502. People v. Robinson (App. 2 Dist. 1998) 74 Cal.Rptr.2d 52, 63 Cal.App.4th 348.
Constitutional Law  2813; Mental Health  433(1)

2. Purpose

An underlying purpose of the mentally disordered offender (MDO) law is to protect the public from individuals
whose crimes pose a danger to society. People v. Townsend (App. 2 Dist. 2010) 106 Cal.Rptr.3d 454, 182
Cal.App.4th 1151, review denied. Mental Health  436.1

Although the nature of an offender's past criminal conduct is one of the criteria for treatment as a mentally



disordered offender (MDO), the MDO Act itself is not punitive or penal in nature; rather, the purpose of the
scheme is to provide MDOs with treatment while at the same time protecting the general public from the danger
to society posed by an offender with a mental disorder. In re Qawi (2004) 7 Cal.Rptr.3d 780, 32 Cal.4th 1, 81
P.3d 224, on remand 2004 WL 407059, unpublished. Mental Health  436.1

The purpose underlying the mentally disordered offender (MDO) law is to protect the public by identifying
those offenders who exhibit violence in their behavior and pose a danger to society. People v. Dyer (App. 2
Dist. 2002) 115 Cal.Rptr.2d 527, 95 Cal.App.4th 448, review denied. Mental Health  436.1

Primary purpose of Mentally Disordered Offender (MDO) statutory scheme is to protect the public and thus
MDO proceedings are dissimilar from other statutory schemes dealing with involuntary commitment of
individuals suffering from mental disorder or grave disability. People v. Tate (App. 2 Dist. 1994) 35
Cal.Rptr.2d 250, 29 Cal.App.4th 1678, review denied. Mental Health  433(1)

3. Equal protection

Differences in the commitment terms for sexually violent predator (SVP) committees, Lanterman-Petris-Short
(LPS) Act committees, and mentally disordered offender (MDO) committees did not violate the SVP
committees' right to equal protection, absent evidence that SVP committees were similarly situated with the
other committees. People v. Taylor (App. 4 Dist. 2009) 94 Cal.Rptr.3d 756, 174 Cal.App.4th 920, modified on
denial of rehearing. Constitutional Law  3175; Mental Health  433(2)

Inmate's commitment as pedophile to the Department of Mental Health for treatment as a mentally disordered
offender (MDO) did not violate equal protection; although inmate contended that as a pedophile under an MDO
commitment he received unequal treatment from that received by pedophiles under the Sexually Violent
Predators Act (SVPA), no significant difference existed regarding treatment provisions once person was found
to be a MDO or an SVP. People v. Starr (App. 2 Dist. 2003) 131 Cal.Rptr.2d 616, 106 Cal.App.4th 1202.
Constitutional Law  3175; Mental Health  436.1

Sexually Violent Predators Act (SVPA) was valid as against claim that it violated equal protection because its
definition of mental disorder was less exacting than that of the mentally disordered offender commitment
scheme; the two schemes did not treat the committed person differently for purposes of defining the requisite
mental disorder. People v. Hubbart (App. 6 Dist. 2001) 106 Cal.Rptr.2d 490, 88 Cal.App.4th 1202, rehearing
denied, review denied, certiorari denied 122 S.Ct. 1097, 534 U.S. 1143, 151 L.Ed.2d 994.

Sexually Violent Predators Act (SVPA) was valid as against claim that it violated equal protection by failing to
provide for treatment prior to the commencement of long-term commitment like the mentally disordered
offender law and the Lanterman-Petris-Short (LPS) Act; persons committed under the SVPA were not similarly
situated to persons committed under the other schemes. People v. Hubbart (App. 6 Dist. 2001) 106 Cal.Rptr.2d
490, 88 Cal.App.4th 1202, rehearing denied, review denied, certiorari denied 122 S.Ct. 1097, 534 U.S. 1143,
151 L.Ed.2d 994.

Sexually violent predators (SVPs) were similarly treated to other persons involuntarily committed, for purposes
of the law, and, thus, there was no equal protection violation with respect to the nature of the mental impairment
addressed by the Sexually Violent Predators Act (SVPA); definitions of "mental disorder" and "mental defect"
in the SVPA and Mentally Disordered Offender (MDO) commitment schemes similarly encompass a current
mental condition that rendered a person dangerous beyond his or her control. People v. Buffington (App. 3 Dist.
1999) 88 Cal.Rptr.2d 696, 74 Cal.App.4th 1149. Constitutional Law  3175; Mental Health  433(2)

Individuals involuntarily committed under the Mentally Disordered Offender (MDO) commitment scheme were
not similarly situated to those committed under the Sexually Violent Predators Act (SVPA), for equal protection
purposes regarding treatment during commitment; involuntary commitment under the MDO Act was directly
related to the crime for which the defendant was incarcerated, while the diagnosed mental disorder of an SVP
need not have contributed to the prior sexually violent offense. People v. Buffington (App. 3 Dist. 1999) 88
Cal.Rptr.2d 696, 74 Cal.App.4th 1149. Constitutional Law  3175; Mental Health  433(2)



3.1. Double jeopardy

The principles of double jeopardy are inapplicable to mentally disordered offender (MDO) proceedings,
because the MDO statutory scheme is civil in nature. People v. Parham (App. 2 Dist. 2003) 4 Cal.Rptr.3d 609,
111 Cal.App.4th 1178. Double Jeopardy  23

Principles of double jeopardy are inapplicable to proceedings under statute governing involuntary commitment
of a mentally disordered offender (MDO) because the MDO statutory scheme is civil in nature. People v.
Francis (App. 2 Dist. 2002) 120 Cal.Rptr.2d 90, 98 Cal.App.4th 873, rehearing denied, review denied. Double
Jeopardy  23

3.2. Due process

Under due process, it is paramount that periodic reviews are required for commitment of mentally disordered
offenders (MDO), because if the basis for a commitment ceases to exist, continued confinement violates the
substantive liberty interest in freedom from unnecessary restraint. People v. Allen (2007) 64 Cal.Rptr.3d 124,
42 Cal.4th 91, 164 P.3d 557. Constitutional Law  4337

Although an individual has a liberty interest in being free from involuntary commitment, due process does not
require the same protections afforded to criminal defendants. People v. Beeson (App. 4 Dist. 2002) 122
Cal.Rptr.2d 384, 99 Cal.App.4th 1393, review denied. Constitutional Law  4337

California Court of Appeal did not deprive mentally disordered offender (MDO) of due process liberty interest
in being released at end of his original commitment, when it overturned California Superior Court's order
dismissing State's petition to extend his commitment. Rodarte v. Baca, C.A.9 (Cal.)2006, 166 Fed.Appx. 288,
2006 WL 285972, Unreported. Constitutional Law  4338; Mental Health  437

3.5. Factors

Under the mentally disordered offender (MDO) law, continued treatment requires that the person satisfy certain
criteria: that (1) he continues to have a severe mental disorder; (2) his mental disorder is not in remission or
cannot be kept in remission without treatment; and (3) he continues to present a substantial danger of physical
harm to others. People v. Beeson (App. 4 Dist. 2002) 122 Cal.Rptr.2d 384, 99 Cal.App.4th 1393, review denied.
Mental Health  437

A determination that a defendant requires treatment as a mentally disordered offender (MDO) rests on six
criteria, and requires showing that (1) defendant has a severe mental disorder, (2) used force or violence in
committing the underlying offense, (3) had a disorder which caused or was an aggravating factor in committing
the offense, (4) disorder is not in remission or capable of being kept in remission absent treatment, (5)
defendant was treated for the disorder for at least 90 days in year before being paroled, and (6) because of
disorder, defendant poses a serious threat of physical harm to other people. People v. Clark (App. 4 Dist. 2000)
98 Cal.Rptr.2d 767, 82 Cal.App.4th 1072, review denied. Mental Health  436.1

3.7. Antipsychotic medication

A mentally disordered offender (MDO) does not lose the right to refuse antipsychotic medication merely by
being adjudicated an MDO, but only if he falls within the categories of those not entitled to refuse antipsychotic
medication within the Lanterman-Petris-Short Act (LPS Act): person is determined to be incompetent, there
exists an emergency situation, or person is committed under statute allowing additional confinement after a
particularized showing that the person is a demonstrated danger and that he or she was recently dangerous. In re
Qawi (2004) 7 Cal.Rptr.3d 780, 32 Cal.4th 1, 81 P.3d 224, on remand 2004 WL 407059, unpublished. Mental
Health  436.1

Even a competent prison inmate may be forcibly medicated, consistent with the federal due process clause, if it
is determined that he is a danger to himself and others, and that the treatment is in his medical interest, as
determined by an independent medical board. In re Qawi (2004) 7 Cal.Rptr.3d 780, 32 Cal.4th 1, 81 P.3d 224,



on remand 2004 WL 407059, unpublished. Constitutional Law  4785; Mental Health  51.15

The right to refuse antipsychotic medication is not absolute, but is limited by countervailing state interests, such
as "parens patrie," the state's interest in providing care to its citizens who are unable to care for themselves, and
institutional security. In re Qawi (2004) 7 Cal.Rptr.3d 780, 32 Cal.4th 1, 81 P.3d 224, on remand 2004 WL
407059, unpublished. Mental Health  51.15

4. Mentally disordered offenders

California Court of Appeal's determination that Sexually Violent Predator Act (SVPA) did not violate equal
protection by applying broader definition of "mental disorder" than Mentally Disordered Offender (MDO)
statute, which provided for involuntary commitment and treatment of potential state parolees, was not contrary
to or unreasonable application of Supreme Court precedent, and therefore habeas corpus relief was not
warranted. Hubbart v. Knapp, C.A.9 (Cal.)2004, 379 F.3d 773, certiorari denied 125 S.Ct. 913, 543 U.S. 1071,
160 L.Ed.2d 807. Habeas Corpus  537.1

Defendant's possession of a "Molotov cocktail" was an offense involving an implied threat to use force or
violence under the mentally disordered offender (MDO) Act; defendant irrationally viewed his neighbors as his
enemies and believed that he must carry Molotov cocktails for self-defense, which was an implied threat to his
neighbors, and defendant admitted that the intended target for his incendiary devices was people. People v.
Townsend (App. 2 Dist. 2010) 106 Cal.Rptr.3d 454, 182 Cal.App.4th 1151, review denied. Mental Health 
436.1

A defendant may be committed as a mentally disordered offender (MDO) if his commitment offense (1) was a
crime in which the prisoner used force or violence, or caused serious bodily injury, or (2) was a crime involving
an implied threat to use force or violence likely to produce substantial physical harm. People v. Townsend
(App. 2 Dist. 2010) 106 Cal.Rptr.3d 454, 182 Cal.App.4th 1151, review denied. Mental Health  436.1

The issue in mentally disordered offender (MDO) proceedings as to whether the defendant has a severe mental
disorder may change over time and is therefore not subject to res judicata and collateral estoppel, but other
MDO criteria, such as the requirement that the prosecution prove that the defendant's severe mental disorder
was a cause of, or was an aggravating factor, in the commission of the qualifying offense, concern past events
that, once established, are incapable of change. People v. Parham (App. 2 Dist. 2003) 4 Cal.Rptr.3d 609, 111
Cal.App.4th 1178. Mental Health  436.1

Where a trial court has found in a mentally disordered offender (MDO) proceeding that a severe mental
disorder was not an aggravating factor in the commission of the defendant's crime, the State is precluded from
seeking a second MDO determination based on the same underlying offense. People v. Parham (App. 2 Dist.
2003) 4 Cal.Rptr.3d 609, 111 Cal.App.4th 1178. Mental Health  436.1

Pedophilia was a severe mental disorder for mentally disordered offender (MDO) commitment purposes, such
that inmate met criteria for MDO commitment; pedophilia was condition which grossly impaired behavior and
fell within broad statutory definition of severe mental disorder, and its inclusion was consistent with general
underlying purpose of commitment statutes which is to protect public from violent and dangerous felons.
People v. Starr (App. 2 Dist. 2003) 131 Cal.Rptr.2d 616, 106 Cal.App.4th 1202. Mental Health  436.1

Defendant's underlying offense of recklessly setting fire was not qualifying crime under statute authorizing
commitment of persons adjudged as mentally disordered offender (MDO), such that defendant could have had
involuntary treatment continued for one year; defendant was convicted under statute requiring showing only
that defendant acted recklessly, and given legislature's specific inclusion of two types of unlawfully causing or
attempting to cause a fire, both of which required showing of willfulness and malice, legislature did not intend
to include recklessly causing a fire among offenses that qualified offender for commitment as an MDO. People
v. Hayes (App. 1 Dist. 2003) 129 Cal.Rptr.2d 885, 105 Cal.App.4th 1287. Mental Health  436.1

Defendant who had received 85 days inpatient treatment for mental disorders within one-year period prior to
release date on sentence for probation violation, along with five days of outpatient treatment at private clinic,



did not qualify as a mentally disordered offender (MDO) subject to confinement under jurisdiction of
Department of Mental Health (DMH), under statute requiring that defendant subject to MDO classification
receive 90 days inpatient treatment, or receive outpatient treatment upon certification of specified outpatient
treatment plan approved, implemented, and under close supervision of DMH. People v. Del Valle (App. 2 Dist.
2002) 121 Cal.Rptr.2d 889, 100 Cal.App.4th 88, modified on denial of rehearing, review denied. Mental Health

 436.1

Trial court impliedly found that defendant did not qualify as a mentally disordered offender (MDO) for
involuntary commitment purposes, where court conducted a trial in response to defendant's petition challenging
his certification by Board of Prison Terms as an MDO, admitted three mental health evaluations into evidence,
requested comments of counsel, granted defendant's petition, and discharged him on parole. People v. Francis
(App. 2 Dist. 2002) 120 Cal.Rptr.2d 90, 98 Cal.App.4th 873, rehearing denied, review denied. Mental Health

 436.1

Defendant's conviction for cruelty to an animal involved crime of force or violence, thereby supporting
determination that he was mentally disordered offender (MDO); inclusion in MDO statute of crimes of force or
violence in the non-enumerated catch-all provision was unambiguous, the catch-all provision was expressly
intended to be broader than the categories enumerated above it, and nothing in the statute limited the qualifying
offenses to crimes committed against human beings. People v. Dyer (App. 2 Dist. 2002) 115 Cal.Rptr.2d 527,
95 Cal.App.4th 448, review denied. Mental Health  436.1

Evidence was sufficient to establish that prisoner was evaluated by person in charge of his treatment, as
required for continued treatment of prisoner as mentally disordered offender (MDO) by Department of Mental
Health as condition of prisoner's parole, although chief psychiatrist at institution where prisoner was committed
did not testify; chief psychiatrist delegated his evaluation duties to psychologist, who had evaluated prisoner
prior to hearing, and chief psychiatrist had certified that prisoner met MDO criteria. People v. White (App. 2
Dist. 1995) 38 Cal.Rptr.2d 267, 32 Cal.App.4th 638. Pardon And Parole  64.1

Requirement that parolee meet criteria for classification as "mentally disordered offender" (MDO) as of date of
Board of Prison Terms (BPT) hearing applies not only to initial commitment order and subsequent order
continuing commitment, but also to hearing challenging parolee's initial commitment and at annual review
hearing continuing commitment. People v. Bell (App. 2 Dist. 1994) 36 Cal.Rptr.2d 746, 30 Cal.App.4th 1705.
Mental Health  436.1; Mental Health  438

Evidence that defendant sought to be committed to custody of state mental health department had committed
sexual offenses was admissible in connection with commitment proceeding even though defendant had also
committed assault which psychiatrist had labeled "controlling offense" for purposes of establishing defendant's
mental condition; all violent conduct of defendant was relevant to determination of whether he should be
committed as medically disordered offender (MDO). People v. Pace (App. 2 Dist. 1994) 33 Cal.Rptr.2d 352, 27
Cal.App.4th 795. Mental Health  436.1

Evidence supported jury conclusion that defendant was mentally disordered offender (MDO), for purposes of
incarceration under custody of state department of mental health, even though defendant claimed that he was
merely suffering from personality or adjustment disorder founded on substance abuse and "unflagging religious
beliefs"; there was evidence that defendant suffered from mood disturbances, delusions, grandiosity, narcissism,
and hallucinations, was an abuser of cocaine, and had attempted suicide, threatened hospital staff members,
exposed himself and claimed to have magical powers and to be Jesus Christ. People v. Pace (App. 2 Dist. 1994)
33 Cal.Rptr.2d 352, 27 Cal.App.4th 795. Mental Health  436.1

Appellate rules dealing with instructions in criminal cases apply to mentally disordered offender (MDO)
proceedings, since the mentally disordered offender scheme is essentially penal in nature. People v. Collins
(App. 2 Dist. 1992) 12 Cal.Rptr.2d 768, 10 Cal.App.4th 690. Mental Health  436.1

4.5. Treatment period



Mental health treatment defendant received in county jail prior to his transportation to prison counted toward
criterion of 90 days of treatment necessary for commitment as mentally disordered offender (MDO). People v.
Martin (App. 2 Dist. 2005) 26 Cal.Rptr.3d 174, 127 Cal.App.4th 970, review denied. Mental Health  436.1

Psychiatrists' evaluations of mentally disordered offender (MDO) defendant, indicating that defendant had been
treated in county jail since his arrest, were sufficient to support finding that criterion of at least 90 days of
treatment necessary for MDO commitment had been met. People v. Martin (App. 2 Dist. 2005) 26 Cal.Rptr.3d
174, 127 Cal.App.4th 970, review denied. Mental Health  436.1

4.7. Remission

The "cannot be kept in remission without treatment" standard for finding an offender to be a mentally
disordered offender (MDO) under California law can be found when a person has not voluntarily followed the
treatment plan during the year prior to the commitment or recommitment proceeding. May v. Hunter,
C.D.Cal.2006, 451 F.Supp.2d 1084. Mental Health  436.1

A patient under the mentally disordered offender (MDO) law, who has no present symptoms and is technically
in remission, but who has committed a violent act within the past year and continues to present a substantial risk
of physical harm by reason of his mental disorder, is a suitable subject for involuntary commitment under the
MDO law due to his current dangerousness; the Legislature reasonably determined that when a patient has
committed a violent act, in addition to suffering from a severe mental disorder that renders him a danger to
others, he cannot safely reenter society. People v. Burroughs (App. 2 Dist. 2005) 32 Cal.Rptr.3d 729, 131
Cal.App.4th 1401, review denied. Mental Health  436.1

Provision of the mentally disordered offender (MDO) law that defines the phrase "cannot be kept in remission
without treatment" to mean that one of four specified acts have occurred during the previous year, a violent act
except in self-defense, a serious threat, intentional property damage or failure to follow the treatment plan,
creates a rule of substantive law; it defines in precise terms the conduct that will show the patient cannot be
kept in remission without treatment, which is an alternative basis of satisfying the "remission" criterion for an
MDO recommitment. People v. Burroughs (App. 2 Dist. 2005) 32 Cal.Rptr.3d 729, 131 Cal.App.4th 1401,
review denied. Mental Health  436.1

As to mentally disordered offender (MDO) law, the word "remission "is defined as a finding that the overt signs
and symptoms of the severe mental disorder are controlled either by psychotropic medication or psychosocial
support. People v. Beeson (App. 4 Dist. 2002) 122 Cal.Rptr.2d 384, 99 Cal.App.4th 1393, review denied.
Mental Health  438

In regards to mentally disordered offender (MDO) law, a person that cannot be kept in remission without
treatment includes situations where the person has been in remission for the past year, but also has exhibited
unexcused physical violence, has threatened another with substantial physical harm, intentionally has caused
property damage, or has failed to voluntarily follow his treatment plan. People v. Beeson (App. 4 Dist. 2002)
122 Cal.Rptr.2d 384, 99 Cal.App.4th 1393, review denied. Mental Health  437

5. Force or violence

Defendant convicted of possessing flammable or combustible materials with intent to set fire to property was
qualified for treatment as mentally disordered offender (MDO), even though there was no evidence offense
involved force or violence; evidence that defendant approached two men with bottle of flammable liquid in his
hand and told them he was going to set fire to dumpster that was backed against wall of store they were about to
enter, men apparently took threat seriously, and fire defendant started was substantial, was sufficient to find that
his offense qualified as crime involving implied threat to use force or violence likely to produce substantial
physical harm. People v. Kortesmaki (App. 2 Dist. 2007) 67 Cal.Rptr.3d 706, 156 Cal.App.4th 922. Mental
Health  436.1

Sexual battery of which inmate was committed involved force or violence, thus qualifying him for involuntary
commitment as mentally disordered offender (MDO); conviction involved much more than slight touching, as



inmate physically restrained small child too young to resist and touched her vaginal area for several minutes
despite presence of other family members. People v. Valdez (App. 2 Dist. 2001) 107 Cal.Rptr.2d 783, 89
Cal.App.4th 1013. Mental Health  436.1

Questioning of defendant during hearing held to determine whether she was a mentally disordered offender
(MDO) as to whether or not she used force or violence in commission of underlying offense sought only to
obtain evidence of her status as an MDO, not to punish her further for past behavior, and thus did not violate
her right against self-incrimination under Federal and State Constitutions; defendant had already pled guilty to
and served sentence for underlying crime, which did not qualify as a strike for sentencing purposes, and made
no claim that questions asked were directed at other uncharged crimes. People v. Clark (App. 4 Dist. 2000) 98
Cal.Rptr.2d 767, 82 Cal.App.4th 1072, review denied. Witnesses  297(13.1)

Stalking conviction involved threat of force and therefore was a qualifying offense under statute governing
involuntary commitment of a mentally disordered offender (MDO), where defendant followed his victim and
threatened to kill her and members of her family. People v. Butler (App. 2 Dist. 1999) 88 Cal.Rptr.2d 210, 74
Cal.App.4th 557. Mental Health  436.1

Statute that establishes a procedure to facilitate mental health treatment during the prison term of a defendant
convicted of stalking does not exempt stalking as an offense qualifying a defendant for possible involuntary
commitment as a mentally disordered offender (MDO) when he completes his term and becomes eligible for
parole. People v. Butler (App. 2 Dist. 1999) 88 Cal.Rptr.2d 210, 74 Cal.App.4th 557. Mental Health  436.1

Defendant's crime of unarmed second-degree robbery, accomplished by simple, nonthreatening note and
demand for money from bank teller, did not involve use of "force or violence" within meaning of statute
authorizing commitment of persons adjudged as mentally disordered offender (MDO), where defendant's crime
was unaccompanied by any actual display of force or violence on his part, and resulted in no bodily injury to
anyone; disapproving People v. Pretzer, 9 Cal.App.4th 1078, 11 Cal.Rptr.2d 860 (Cal.App.1992). People v.
Anzalone (1999) 81 Cal.Rptr.2d 315, 19 Cal.4th 1074, 969 P.2d 160. Mental Health  436.1

Implied threat of force underlying an unarmed robbery was not type of "force " sufficient to sustain defendant's
commitment as mentally disordered offender (MDO). People v. Anzalone (1999) 81 Cal.Rptr.2d 315, 19
Cal.4th 1074, 969 P.2d 160. Mental Health  436.1

The words, "force" and "violence," as used in criteria for mentally disordered offenders are not synonymous,
and so it was error for trial court to use standard definition of force or violence for purposes of battery; this
interpretation of mentally disordered offenders statute avoids redundancy and accords significance to each word
or phrase of statute. People v. Collins (App. 2 Dist. 1992) 12 Cal.Rptr.2d 768, 10 Cal.App.4th 690. Mental
Health  436.1

The words, "force" and "violence," as they are used in statute covering mentally disordered offenders, are words
of ordinary meaning that require no further definition. People v. Collins (App. 2 Dist. 1992) 12 Cal.Rptr.2d 768,
10 Cal.App.4th 690. Mental Health  436.1

Defendant's manipulation of plastic razor, pretending that it was gun, in committing false imprisonment of
employees at cat hospital, satisfied "force" requirement of mentally disordered offender (MDO) statute, though
he did not directly apply physical power against hospital employees. People v. Pretzer (App. 2 Dist. 1992) 11
Cal.Rptr.2d 860, 9 Cal.App.4th 1078. Mental Health  436.1

6. Arson

In determining whether defendant, who was convicted of possessing flammable or combustible materials with
intent to set fire to property, qualified for treatment as a mentally disordered offender (MDO), the court could
not rely on a dismissed arson charge. People v. Kortesmaki (App. 2 Dist. 2007) 67 Cal.Rptr.3d 706, 156
Cal.App.4th 922. Mental Health  436.1

Defendant's conviction for arson of property, arising from his setting fire to wife's automobile, was a qualifying



offense for purposes of statute permitting involuntary commitment of a mentally disordered offender (MDO)
based on substantial danger of physical harm to others posed by that act, where automobile was parked in
residential neighborhood, fire caused about $2,000 in damage to car, expert testified that car fires could get out
of control quickly and carried risk of explosion from flammable liquids, and defendant enhanced risk by using
gasoline to set fire. People v. Macauley (App. 2 Dist. 1999) 86 Cal.Rptr.2d 675, 73 Cal.App.4th 704, review
denied. Mental Health  436.1

7. Evaluation on remission

Fact that proceedings to certify defendant as mentally disordered offender (MDO) had not been completed until
less than 180 days before defendant's parole date was not good cause for medical director's failure to issue, not
less than 180 days before defendant's parole date, written evaluation on remission, in connection with state's
petition for continued involuntary treatment. People v. Fernandez (App. 6 Dist. 1999) 82 Cal.Rptr.2d 469, 70
Cal.App.4th 117, rehearing denied, review denied. Mental Health  51.15; Mental Health  437

Mentally disordered offender (MDO) was not prejudiced, for due process purposes, by medical director's failure
to issue, not less than 180 days before offender's parole date, a written evaluation on remission in connection
with state's petition for continued involuntary treatment, even if such failure caused offender to abandon his
appeal of his MDO certification, as offender was not entitled to notice of the medical director's decision, and
thus, offender could not rely on presence or absence of medical director's written evaluation. People v.
Fernandez (App. 6 Dist. 1999) 82 Cal.Rptr.2d 469, 70 Cal.App.4th 117, rehearing denied, review denied.
Constitutional Law  4337; Mental Health  51.15; Mental Health  437

There was no practical impossibility for mentally disordered offender (MDO) to litigate both his MDO
certification and the state's petition for continued involuntary treatment, and thus, offender was not prejudiced,
for due process purposes, by medical director's failure to issue, not less than 180 days before offender's parole
date, a written evaluation on remission in connection with state's petition. People v. Fernandez (App. 6 Dist.
1999) 82 Cal.Rptr.2d 469, 70 Cal.App.4th 117, rehearing denied, review denied. Constitutional Law  4338;
Mental Health  51.15; Mental Health  437

8. Hearing

At hearing on petition for involuntary commitment of mentally disordered offender (MDO), superior court is
required to take a "snapshot" of offender's mental state at the time of MDO certification hearing before Board of
Prison Terms (BPT), and a change in condition after BPT hearing is not relevant to determining qualification as
an MDO. People v. Butler (App. 2 Dist. 1999) 88 Cal.Rptr.2d 210, 74 Cal.App.4th 557. Mental Health 
436.1

8.3. Time of adjudication

There is no good cause exception to the Mentally Disordered Offender (MDO) Act's mandatory deadline
requiring that MDO evaluations and certification must be performed "prior to release on parole." Blakely v.
Superior Court (App. 4 Dist. 2010) 106 Cal.Rptr.3d 715, 182 Cal.App.4th 1445. Mental Health  436.1

When California Department of Corrections and Rehabilitation (CDCR) or the Board of Parole Hearings
violated the Mentally Disordered Offender (MDO) Act's mandatory deadline requiring that MDO evaluations
and certification must be performed "prior to release on parole," the trial court could not breathe life into
parolee's MDO certification by retaining fundamental jurisdiction to determine whether the violation prejudiced
the parolee. Blakely v. Superior Court (App. 4 Dist. 2010) 106 Cal.Rptr.3d 715, 182 Cal.App.4th 1445. Mental
Health  436.1

Mentally disordered offender (MDO) evaluations and certification performed after a parolee's parole release
date but before she was actually released from prison custody were not performed "prior to release on parole,"
within meaning of the MDO Act's mandatory deadline. Blakely v. Superior Court (App. 4 Dist. 2010) 106
Cal.Rptr.3d 715, 182 Cal.App.4th 1445. Mental Health  436.1



A determination that a mentally disordered offender (MDO) is incompetent to refuse medical treatment, or is
dangerous within the meaning of the Lanterman-Petris-Short Act (LPS Act), may be adjudicated at the time at
which he or she is committed or recommitted as an MDO, or within the commitment period. In re Qawi (2004)
7 Cal.Rptr.3d 780, 32 Cal.4th 1, 81 P.3d 224, on remand 2004 WL 407059, unpublished. Health  912;
Mental Health  436.1

8.5. Parole violations

Where mental state of a mentally disordered offender (MDO) has deteriorated while MDO is on parole, and
MDO has been reincarcerated on the same underlying offense, the People may seek an MDO determination
when he is due for release. People v. Francis (App. 2 Dist. 2002) 120 Cal.Rptr.2d 90, 98 Cal.App.4th 873,
rehearing denied, review denied. Mental Health  436.1

9. Evidence, generally

Other crimes the prisoner may have committed in perpetrating the commitment offense are irrelevant to the
determination whether that offense meets the criteria for mentally disordered offender (MDO) treatment. People
v. Kortesmaki (App. 2 Dist. 2007) 67 Cal.Rptr.3d 706, 156 Cal.App.4th 922. Mental Health  436.1

Reference in parole report to defendant's molestation of a young girl was unreliable hearsay, and, therefore,
experts could not consider that incident in forming their opinions as to whether defendant was a mentally
disordered offender (MDO); parole report failed to identify the source of the information regarding the incident,
and nothing in the report or the record as a whole indicated that the parole agent obtained the information from
police officers, witnesses, the victim and her family, arrest or crime reports, his own investigation, or any other
source that could be deemed reliable. People v. Dodd (App. 2 Dist. 2005) 35 Cal.Rptr.3d 692, 133 Cal.App.4th
1564. Criminal Law  625.15

Sexually Violent Predators Act's (SVPA) evidentiary requirements for determining who was suffering from a
mental disorder and who was likely to reoffend did not violate equal protection standards by virtue of being
lower than other civil commitment schemes; as under other scheme, SVPA required recent objective indicia of
offender's condition and a recent objective basis for a finding that the offender was likely to reoffend. People v.
Buffington (App. 3 Dist. 1999) 88 Cal.Rptr.2d 696, 74 Cal.App.4th 1149. Constitutional Law  3175;
Mental Health  433(2)

Defendant's conviction for making terrorist threats involved threat of immediate force or violence likely to
produce substantial physical harm, thereby supporting determination that he was mentally disordered offender
(MDO); immediacy element of defendant's threat was adjudicated by his guilty plea and conviction, and
sufficient evidence supported finding that defendant expressly threatened his father's girlfriend with immediate
threat of force or violence likely to produce substantial risk of physical harm. People v. Lopez (App. 2 Dist.
1999) 88 Cal.Rptr.2d 252, 74 Cal.App.4th 675. Mental Health  436.1

Finding that defendant suffered from a severe mental disorder, in proceeding for his involuntary commitment as
mentally disordered offender (MDO), was supported by clinical psychologist's testimony that defendant
suffered from a bipolar disorder, as evidenced by his symptoms of irritability and agitation, his psychological
history, and his treatment with medications that targeted symptoms of bipolar disorder; psychologist's testimony
that diagnosis was difficult due to possibility that defendant was malingering was merely one factor to consider
when assessing expert testimony. People v. Butler (App. 2 Dist. 1999) 88 Cal.Rptr.2d 210, 74 Cal.App.4th 557.
Mental Health  436.1

9.5. Sufficiency of evidence

Evidence supported determination that a habeas petitioner convicted of making terrorist threats was a mentally
disordered offender (MDO) under California's Mentally Disordered Offender's Act, despite his claim that there
was insufficient evidence to demonstrate his severe mental disorder was not in remission or not capable of
being kept in remission, and that he was not medication-compliant; four of five physicians all opined that his
severe mental disorder was not in remission. May v. Hunter, C.D.Cal.2006, 451 F.Supp.2d 1084. Mental Health



 436.1

Evidence that prospective committee suffered from severe mental disorder, that the disorder, paranoid
schizophrenia, was not in remission, and that the disorder was an aggravating cause of his underlying battery
offense supported finding that he qualified for commitment, as condition of parole following expiration of
sentence served for parole violation, as a mentally disordered offender (MDO). People v. Hannibal (App. 2
Dist. 2006) 49 Cal.Rptr.3d 645, 143 Cal.App.4th 1087, modified on denial of rehearing, review denied. Mental
Health  436.1; Pardon And Parole  64.1

In recommitment proceedings under the mentally disordered offender (MDO) law, once the People proved that
defendant committed a violent act within the previous year, they established that he could not be kept in
remission without treatment as that phrase is used in the MDO law, and defendant could be recommitted.
People v. Burroughs (App. 2 Dist. 2005) 32 Cal.Rptr.3d 729, 131 Cal.App.4th 1401, review denied. Mental
Health  436.1

Sufficient evidence supported finding that defendant failed to comply with treatment plan, as required to show
that defendant's mental disorder could not be kept in remission without treatment for purposes of involuntary
commitment under mentally disordered offender (MDO) law, where defendant was inconsistent in
acknowledging his mental illness and his need for medication and treatment, defendant was sporadic or
inconsistent in his attendance and level of participation at treatment related meetings, and had resisted
developing a relapse prevention plan. People v. Beeson (App. 4 Dist. 2002) 122 Cal.Rptr.2d 384, 99
Cal.App.4th 1393, review denied. Mental Health  438

Record in proceedings that resulted in inmate's involuntary commitment as mentally disordered offender
(MDO) supported finding that his mental disorder was aggravating factor in sexual battery, arising from his
molestation of young child; inmate had been mentally ill for years, but had stopped taking his prescribed
medications about one week before offense, symptoms of his illness included religious delusions, and his
explanation that "Molestation goes on in heaven all the time" suggested that his criminal act was related to these
delusions. People v. Valdez (App. 2 Dist. 2001) 107 Cal.Rptr.2d 783, 89 Cal.App.4th 1013. Mental Health 
436.1

Record in proceedings that resulted in inmate's involuntary commitment as mentally disordered offender
(MDO) supported finding that by reason of his severe mental disorder, inmate represented substantial danger of
physical harm to others; inmate's treating psychiatrist testified that inmate had been verbally and physically
assaultive toward prison guard few months earlier, that inmate had long history of mental disorder,
noncompliance with treatment, and violation of parole, that his psychiatric condition would deteriorate without
medications, and that on numerous occasions he stated that he felt he was much better and did not need his
medications. People v. Valdez (App. 2 Dist. 2001) 107 Cal.Rptr.2d 783, 89 Cal.App.4th 1013. Mental Health

 436.1

Finding that defendant's severe mental disorder was a cause of, or aggravating factor in the commission of,
underlying offense of grand theft from the person, as required for defendant to be adjudged a mentally
disordered offender (MDO), was supported by testimony of two psychologists, who were familiar with
defendant's full mental health history and diagnoses, that her disorder was at least an aggravating factor in her
offense, and by evidence of defendant's lengthy history of mental illness, and her testimony that she had heard
soft voices telling her to perform some of the actions which made up the crime. People v. Clark (App. 4 Dist.
2000) 98 Cal.Rptr.2d 767, 82 Cal.App.4th 1072, review denied. Mental Health  436.1

10. Testimony of defendant

Prosecutor in mentally disordered offender proceeding may not ask questions going beyond defendant's mental
state, including questions concerning underlying offense and other arrests and offenses; asking questions
concerning underlying offense would violate defendant's privilege against being called as prosecution witness.
People v. Collins (App. 2 Dist. 1992) 12 Cal.Rptr.2d 768, 10 Cal.App.4th 690. Mental Health  436.1



Defendant's privilege not to be called as witness to testify about his use of force or violence that was not
adjudicated during his criminal trial for false imprisonment applied in mentally disordered offender proceeding.
People v. Pretzer (App. 2 Dist. 1992) 11 Cal.Rptr.2d 860, 9 Cal.App.4th 1078. Witnesses  293.5

Defendant's response to prosecutor's inquiries regarding his present mental condition and whether he poses
substantial danger of physical harm to others in mentally disordered offender proceeding may not be considered
testimonial evidence, within privilege against self-incrimination, whether proceeding is characterized as civil or
criminal; such evidence is considered disclosure of physical as opposed to testimonial evidence. People v.
Pretzer (App. 2 Dist. 1992) 11 Cal.Rptr.2d 860, 9 Cal.App.4th 1078. Witnesses  297(8.1)

11. Experts

A qualified expert is entitled to render an opinion on the criteria necessary for a mentally disordered offender
(MDO) commitment, and may base that opinion on information that is itself inadmissible hearsay if the
information is reliable and of the type reasonably relied upon by experts on the subject. People v. Dodd (App. 2
Dist. 2005) 35 Cal.Rptr.3d 692, 133 Cal.App.4th 1564. Criminal Law  625.15

In court trial of Mentally Disordered Offender (MDO) law proceeding, allowing experts to testify as to details
in probation report to when testifying as to whether underlying crime of recklessly evading police officer
involved requisite force or violence was not erroneous; trial court presumably considered testimony solely for
purpose of credibility and not as independent proof of facts contained therein. People v. Martin (App. 2 Dist.
2005) 26 Cal.Rptr.3d 174, 127 Cal.App.4th 970, review denied. Mental Health  436.1

A probation report is a reliable document of a type that reasonably may be relied upon by an expert in assessing
a prisoner's status as a mentally disordered offender (MDO). People v. Martin (App. 2 Dist. 2005) 26
Cal.Rptr.3d 174, 127 Cal.App.4th 970, review denied. Mental Health  436.1

For purposes of determining whether an offense involved force or violence, thus qualifying the perpetrator for
involuntary commitment as a mentally disordered offender (MDO), a qualified mental health professional may
render an opinion on the criterion of force or violence and may rely upon the underlying probation report in
formulating that opinion. People v. Valdez (App. 2 Dist. 2001) 107 Cal.Rptr.2d 783, 89 Cal.App.4th 1013.
Mental Health  436.1

Clinical psychologist who testified at involuntary commitment proceeding under mentally disordered offender
(MDO) statute was not precluded from relying on information acquired subsequent to MDO certification
hearing before the Board of Prison Terms (BPT) in forming opinion that defendant suffered from a severe
mental disorder, so long as such information tended to prove defendant's condition as of the date of BPT
hearing. People v. Butler (App. 2 Dist. 1999) 88 Cal.Rptr.2d 210, 74 Cal.App.4th 557. Mental Health 
436.1

Physician testifying at hearing to determine whether to extend defendant's commitment to Department of
Mental Health after being found a Mentally Disordered Offender (MDO) could properly refer to another
physician's report as providing a basis for her opinions. People v. Bell (App. 2 Dist. 1994) 36 Cal.Rptr.2d 746,
30 Cal.App.4th 1705. Mental Health  436.1

Any error in allowing one testifying physician at hearing to determine defendant's continued status as mentally
disordered offender (MDO) to refer to other physician's conclusion was harmless in light of overwhelming
evidence that, with possible exception of brief and insignificant period, defendant's mental illness continued to
cause him to be substantial danger to himself and others. People v. Bell (App. 2 Dist. 1994) 36 Cal.Rptr.2d 746,
30 Cal.App.4th 1705. Mental Health  436.1

12. Counsel

Defendant did not establish claim of ineffective assistance of counsel for failing to object to prosecutor calling
defendant as witness in mentally disordered offender proceeding, where appellate record suggested no reason
for counsel's failure to object, and attorney may have acquiesced to his testifying after concluding that



defendant's explanation of his offenses would defeat evidence of force or violence, necessary to support finding
of mentally disordered offender status. People v. Pretzer (App. 2 Dist. 1992) 11 Cal.Rptr.2d 860, 9 Cal.App.4th
1078. Criminal Law  1944; Mental Health  436.1

12.5. Presumptions and burden of proof

A prisoner may be committed for treatment as a mentally disordered offender (MDO) as a condition of parole if
the People prove that several criteria are met, including the defendant's severe mental disorder was one of the
causes of or was an aggravating factor in the commission of a crime the qualifying offense for which the
prisoner was sentenced to prison. People v. Lopez (App. 6 Dist. 2006) 53 Cal.Rptr.3d 549, 146 Cal.App.4th
1263, review denied. Mental Health  436.1; Pardon And Parole  64.1

The full force of the idea that the risk of error to the individual must be minimized even at the risk that some
who are guilty might go free, does not apply to a civil commitment. People v. Beeson (App. 4 Dist. 2002) 122
Cal.Rptr.2d 384, 99 Cal.App.4th 1393, review denied. Mental Health  37.1

13. Instructions — In general

Defendant was not entitled to have court instruct the jury that it should presume that defendant was not an
mentally disordered offender (MDO) for purposes of the MDO proceeding; despite application of the criminal
law standard of proof, the provisions of the state constitution and the MDO law did not require other procedural
safeguards reserved for criminal defendant. People v. Beeson (App. 4 Dist. 2002) 122 Cal.Rptr.2d 384, 99
Cal.App.4th 1393, review denied. Mental Health  436.1

Failure to instruct jury that it make findings concerning whether defendant met criteria for commitment as
mentally disordered offender (MDO) as of date of most recent Board of Prison Terms (BPT) finding was
harmless error where expert witnesses testified that defendant continued to show at least some signs of paranoid
behavior, that he had been in remission for very short time, and that his later conduct indicated remission could
not be continued even when taking medication. People v. Bell (App. 2 Dist. 1994) 36 Cal.Rptr.2d 746, 30
Cal.App.4th 1705. Mental Health  467

Trial court erred in instructing jury of consequences of mentally disordered offender finding; court instructed
jury that defendant might be hospitalized for balance of parole if statutory criteria were met, and that defendant
was presumed to be entitled to be released unless People proved that criteria for continued treatment were met.
People v. Collins (App. 2 Dist. 1992) 12 Cal.Rptr.2d 768, 10 Cal.App.4th 690. Mental Health  436.1

Trial court's error in instructing jury of consequences of mentally disordered offender finding was prejudicial,
where prosecutor was permitted to devote his opening statement and closing argument to consequences of
verdict, and verdict form indicated to jury that it would determine whether defendant would be hospitalized or
released on parole. People v. Collins (App. 2 Dist. 1992) 12 Cal.Rptr.2d 768, 10 Cal.App.4th 690. Mental
Health  436.1

14.  —  —  Sua sponte instructions, instructions

Trial court had no sua sponte duty to give instruction on effect to be given circumstantial evidence in mentally
disordered offender proceeding, where the People did not rest their case entirely or substantially on
circumstantial evidence, even though there was conflict with respect to circumstantial evidence concerning
whether defendant's mental disorder was in remission. People v. Collins (App. 2 Dist. 1992) 12 Cal.Rptr.2d
768, 10 Cal.App.4th 690. Mental Health  436.1

15. Review

The Court of Appeal would decide a parolee's petition for writ of mandate challenging mentally disordered
offender (MDO) evaluations and certification performed after her parole release date, even though parolee was
scheduled to be released on parole without MDO treatment as a parole condition because the Board of Parole
Hearings had recently found she no longer met the commitment criteria, despite any mootness, because the case



posed an issue of broad public interest that was likely to recur. Blakely v. Superior Court (App. 4 Dist. 2010)
106 Cal.Rptr.3d 715, 182 Cal.App.4th 1445. Mandamus  16(1)

Court of Appeal's decision invalidating parolee's mentally disordered offender (MDO) commitment, on the
basis that the MDO evaluations and certification were performed after the mandatory statutory deadline, did not
preclude responsible parties from taking appropriate steps to ensure parolee received custodial treatment, for as
long as necessary, under the Lanterman-Petris-Short (LPS) Act. Blakely v. Superior Court (App. 4 Dist. 2010)
106 Cal.Rptr.3d 715, 182 Cal.App.4th 1445. Mental Health  36; Mental Health  436.1

The Court of Appeal reviews the trial court's finding on a criterion for commitment under Mentally Disordered
Offender (MDO) law for substantial evidence, drawing all reasonable inferences, and resolving all conflicts, in
favor of the judgment. People v. Martin (App. 2 Dist. 2005) 26 Cal.Rptr.3d 174, 127 Cal.App.4th 970, review
denied. Mental Health  436.1

Trial court's error in granting the People's motion for directed verdict, and thereby depriving defendant of his
statutory right to jury trial, was harmless in proceeding to review determination of the Board of Prison Terms
(BPT) that defendant met criteria for continued treatment as a mentally disordered offender (MDO), where the
People presented two experts who testified that defendant met the statutory MDO criteria, defendant presented
no evidence, and effect of defense counsel's cross-examination of experts was minimal; it was not reasonably
probable that jury would have made a decision more favorable to defendant. People v. Cosgrove (App. 4 Dist.
2002) 123 Cal.Rptr.2d 535, 100 Cal.App.4th 1266. Mental Health  436.1

In reviewing a claim of insufficient evidence to support involuntary commitment of mentally disordered
offender (MDO), appellate court views the entire record in the light most favorable to the judgment and
determine whether it discloses substantial evidence, i.e., evidence that is reasonable, credible, and of solid
value, to support the jury's finding. People v. Beeson (App. 4 Dist. 2002) 122 Cal.Rptr.2d 384, 99 Cal.App.4th
1393, review denied. Mental Health  436.1

Appellate court applies a reasonable person standard in determining whether a person has followed his
treatment plan for purposes of mentally disordered offender (MDO) law. People v. Beeson (App. 4 Dist. 2002)
122 Cal.Rptr.2d 384, 99 Cal.App.4th 1393, review denied. Mental Health  438

On appeal from the trial court's finding that an offense involved force or violence, thus qualifying the
perpetrator for involuntary commitment as a mentally disordered offender (MDO), the reviewing court's task is
to determine whether a rational trier of fact could have made the finding that force or violence was used. People
v. Valdez (App. 2 Dist. 2001) 107 Cal.Rptr.2d 783, 89 Cal.App.4th 1013. Mental Health  436.1

On appeal from the trial court's finding that an offense involved force or violence, thus qualifying the
perpetrator for involuntary commitment as a mentally disordered offender (MDO), the reviewing court
considers the entire record in the light most favorable to the judgment and must affirm if there is any substantial
evidence supporting the finding. People v. Valdez (App. 2 Dist. 2001) 107 Cal.Rptr.2d 783, 89 Cal.App.4th
1013. Mental Health  436.1

In considering the sufficiency of the evidence to support findings on which determination that defendant is a
mentally disordered offender (MDO) are based, appellate court must determine whether, on the whole record, a
rational trier of fact could have found that defendant is an MDO beyond a reasonable doubt, considering all the
evidence in the light which is most favorable to the People, and drawing all inferences the trier could
reasonably have made to support the finding. People v. Clark (App. 4 Dist. 2000) 98 Cal.Rptr.2d 767, 82
Cal.App.4th 1072, review denied. Mental Health  436.1

While reviewing court must ensure that evidence supporting determination that defendant is a mentally
disordered offender (MDO) is reasonable, credible, and of solid value, it is the exclusive province of the trial
judge or jury to determine the credibility of a witness, and the truth or falsity of the facts on which that
determination depends, and thus, if the finding is supported by substantial evidence, reviewing court must
accord due deference to the trier of fact, and not substitute its evaluation of a witness's credibility for that of the



fact finder. People v. Clark (App. 4 Dist. 2000) 98 Cal.Rptr.2d 767, 82 Cal.App.4th 1072, review denied.
Mental Health  436.1

Finding of trial court, that prisoner serving sentence for stalking conviction had a severe mental disorder within
the meaning of mentally disordered offender (MDO) statute, would be reviewed for substantial evidence.
People v. Butler (App. 2 Dist. 1999) 88 Cal.Rptr.2d 210, 74 Cal.App.4th 557. Mental Health  436.1

Court of Appeal would not reweigh on appeal the evidence relating to whether prisoner had a severe mental
disorder within meaning of mentally disordered offender (MDO) statute. People v. Butler (App. 2 Dist. 1999)
88 Cal.Rptr.2d 210, 74 Cal.App.4th 557. Mental Health  436.1

Defendant was precluded from asserting on appeal, as basis for challenging psychologist's testimony that
defendant suffered from severe mental disorder within meaning of mentally disordered offender (MDO) statute,
that psychologist may have relied on information acquired after MDO certification hearing before Board of
Prison Terms, where trial counsel withdrew objection that was made on that basis. People v. Butler (App. 2
Dist. 1999) 88 Cal.Rptr.2d 210, 74 Cal.App.4th 557. Mental Health  436.1

Although defendant's death abated his appeal challenging his commitment as mentally disordered offender
(MDO), Supreme Court would exercise its inherent power to retain the case for argument and opinion, to settle
an interpretive issue that had troubled the lower courts. People v. Anzalone (1999) 81 Cal.Rptr.2d 315, 19
Cal.4th 1074, 969 P.2d 160. Mental Health  436.1

15.5. Remand

In a mentally disorder offender (MDO) proceeding, in which the Court of Appeal determined that the MDO
could refuse antipsychotic medication, remand was required for that court to apply the correct standard as set
forth by the Supreme Court, where, from the facts reviewed, it was unclear whether the MDO fit any of the
categories described in the correct standard. In re Qawi (2004) 7 Cal.Rptr.3d 780, 32 Cal.4th 1, 81 P.3d 224, on
remand 2004 WL 407059, unpublished. Mental Health  436.1

16. Res judicata

A judgment that defendant was not a mentally disordered offender (MDO) barred, under res judicata principles,
a second trial of the issue whether defendant was an MDO, based on the same offense; both cases involved the
same issues, the same parties, and the same defense expert, and the first judgment became final before the
second trial. People v. Parham (App. 2 Dist. 2003) 4 Cal.Rptr.3d 609, 111 Cal.App.4th 1178. Mental Health

 436.1

The doctrines of res judicata and collateral estoppel apply to mentally disordered offender (MDO) proceedings;
they bar the prosecution from relitigating issues that were resolved against it in a final judgment from a prior
action involving the same defendant. People v. Parham (App. 2 Dist. 2003) 4 Cal.Rptr.3d 609, 111 Cal.App.4th
1178. Mental Health  436.1

In determining whether a second mentally disordered offender (MDO) determination was barred by res
judicata, appellate court would look to contents of report from treating psychologist to determine basis of ruling
in first proceeding that defendant was not an MDO, where trial court in that proceeding did not articulate its
findings. People v. Francis (App. 2 Dist. 2002) 120 Cal.Rptr.2d 90, 98 Cal.App.4th 873, rehearing denied,
review denied. Mental Health  436.1

Where a trial court has found that a severe mental disorder was not an aggravating factor in the commission of
underlying crime, in a proceeding in which prisoner challenges his certification as a mentally disordered
offender (MDO) for involuntary commitment purposes, the People are precluded from seeking a second MDO
determination based on the same underlying offense. People v. Francis (App. 2 Dist. 2002) 120 Cal.Rptr.2d 90,
98 Cal.App.4th 873, rehearing denied, review denied. Mental Health  436.1



§ 2964. Inpatient or outpatient treatment; hearing; informing prisoner of right; burden of proof 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) The treatment required by Section 2962 shall be inpatient unless the State Department of Mental Health
certifies to the Board of Prison Terms that there is reasonable cause to believe the parolee can be safely and
effectively treated on an outpatient basis, in which case the Board of Prison Terms shall permit the State
Department of Mental Health to place the parolee in an outpatient treatment program specified by the State
Department of Mental Health.  Any prisoner who is to be required to accept treatment pursuant to Section 2962
shall be informed in writing of his or her right to request a hearing pursuant to Section 2966.  Prior to placing a
parolee in a local outpatient program, the State Department of Mental Health shall consult with the local
outpatient program as to the appropriate treatment plan.  Notwithstanding any other law, a parolee ordered to
have outpatient treatment pursuant to this section may be placed in an outpatient treatment program used to
provide outpatient treatment under Title 15 (commencing with Section 1600) of Part 2, but the procedural
provisions of Title 15 shall not apply.  The community program director or a designee of an outpatient program
used to provide treatment under Title 15 in which a parolee is placed, may place the parolee, or cause the
parolee to be placed, in a secure mental health facility if the parolee can no longer be safely or effectively
treated in the outpatient program, and until the parolee can be safely and effectively treated in the program.
Upon the request of the community program director or a designee, a peace officer shall take the parolee into
custody and transport the parolee, or cause the parolee to be taken into custody and transported, to a facility
designated by the community program director, or a designee, for confinement under this section.  Within 15
days after placement in a secure facility the State Department of Mental Health shall conduct a hearing on
whether the parolee can be safely and effectively treated in the program unless the patient or the patient's
attorney agrees to a continuance, or unless good cause exists that prevents the State Department of Mental
Health from conducting the hearing within that period of time.  If good cause exists, the hearing shall be held
within 21 days after placement in a secure facility.  For purposes of this section, "good cause" means the
inability to secure counsel, an interpreter, or witnesses for the hearing within the 15-day time period.  Before
deciding to seek revocation of the parole of a parolee receiving mental health treatment pursuant to Section
2962, and return him or her to prison, the parole officer shall consult with the director of the parolee's outpatient
program.  Nothing in this section shall prevent hospitalization pursuant to Section 5150, 5250, or 5353 of the
Welfare and Institutions Code.

(b) If the State Department of Mental Health has not placed a parolee on outpatient treatment within 60 days
after receiving custody of the parolee or after parole is continued pursuant to Section 3001, the parolee may
request a hearing before the Board of Prison Terms, and the board shall conduct a hearing to determine whether
the prisoner shall be treated as an inpatient or an outpatient.  At the hearing, the burden shall be on the State
Department of Mental Health to establish that the prisoner requires inpatient treatment as described in this
subdivision.  If the prisoner or any person appearing on his or her behalf at the hearing requests it, the board
shall appoint two independent professionals as provided for in Section 2978.

CREDIT(S)
(Added by Stats.1986, c. 858, § 3.  Amended by Stats.1988, c. 657, § 1; Stats.1991, c. 435 (A.B.655), § 3.)

Historical Notes

Historical And Statutory Notes

2000 Main Volume
The provisions of this section were formerly contained in subd.(c) of § 2960.
The 1988 amendment, in subd.(a), in the provisions specifying the time limit for a hearing, inserted

provisions relating to continuances by agreement or for good cause.



Section 6 of Stats.1989, c. 228, eff. July 27, 1989, provides:
"It is not the intent of the Legislature to directly or indirectly imply by this act that courts may not use

the standard of evidence accepted by the court in People v. Beard, 173 Cal.App.3d 1113, in cases
arising under Article 4 (commencing with Section 2960) of Chapter 7 of Title 1 of Part 3 of the
Penal Code."

The 1991 amendment, in subd.(a), substituted "The community program director or a designee" for "The
director" and inserted "or cause the parolee to be placed" in the fifth sentence, inserted the sixth
sentence which authorized a police officer to take a parolee into custody and transport to a facility
for confinement, added the last sentence which made this section inapplicable to certain sections of
the Welfare and Institutions Code, and made other nonsubstantive changes.

Section 2964, added by Stats.1961, c. 333, p. 1377, § 1, relating to the retention of the prisoner after the
expiration of his term, was repealed by Stats.1968, c. 1374, § 3, operative July 1, 1969.

Research References

Cross References

State summary criminal history information, furnishing to community program director providing
evaluation, supervision, or treatment under this section, see Penal Code § 11105.1.

Law Review And Journal Commentaries

A primer on the civil trial of a sexually violent predator.  Judge Joan Comparet-Cassani, 37 San
Diego L.Rev. 1057 (Fall 2000).

2000 Main Volume

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §1747A

Notes Of Decisions

Construction with other laws   3/4 
Due process   1/2 
Duration of treatment 2
Mentally disordered offenders 1
Preservation of issues 3

. Due process

Under due process, it is paramount that periodic reviews are required for commitment of mentally disordered
offenders (MDO), because if the basis for a commitment ceases to exist, continued confinement violates the
substantive liberty interest in freedom from unnecessary restraint. People v. Allen (2007) 64 Cal.Rptr.3d 124,
42 Cal.4th 91, 164 P.3d 557. Constitutional Law  4337

. Construction with other laws

Statute governing treatment of paroled prisoners placed in mental health programs, rather than statute governing
requests to revoke outpatient status of other mentally impaired offenders, applied to People's motion to revoke
offender's outpatient status, where offender was in an outpatient program as condition of parole and had not yet
been committed as a mentally disordered offender (MDO). People v. Brandon (App. 4 Dist. 2008) 82
Cal.Rptr.3d 617, 166 Cal.App.4th 238, review filed. Pardon And Parole  77.1



1. Mentally disordered offenders

Defendant who had received 85 days inpatient treatment for mental disorders within one-year period prior to
release date on sentence for probation violation, along with five days of outpatient treatment at private clinic,
did not qualify as a mentally disordered offender (MDO) subject to confinement under jurisdiction of
Department of Mental Health (DMH), under statute requiring that defendant subject to MDO classification
receive 90 days inpatient treatment, or receive outpatient treatment upon certification of specified outpatient
treatment plan approved, implemented, and under close supervision of DMH. People v. Del Valle (App. 2 Dist.
2002) 121 Cal.Rptr.2d 889, 100 Cal.App.4th 88, modified on denial of rehearing, review denied. Mental Health

 436.1

2. Duration of treatment

Offender's period of outpatient mental health treatment, required as a condition of her parole, was not statutorily
limited to one year, but rather could last as long as her parole period. People v. Brandon (App. 4 Dist. 2008) 82
Cal.Rptr.3d 617, 166 Cal.App.4th 238, review filed. Pardon And Parole  64.1

3. Preservation of issues

Offender invited any error in trial court's revocation of her outpatient status in mental health treatment after her
period of outpatient treatment pursuant to parole allegedly had expired, after her flight from outpatient program
and reapprehension, by filing a motion to be placed back in the conditional release program, i.e., to remain on
outpatient status, pending trial on People's petition to commit her as mentally disordered offender (MDO).
People v. Brandon (App. 4 Dist. 2008) 82 Cal.Rptr.3d 617, 166 Cal.App.4th 238, review filed. Mental Health

 436.1

Offender was precluded by failure to raise the issue in the trial court from objecting on appeal that People's
motion to revoke offender's outpatient status in mental health treatment should have been made under statute
governing treatment of paroled prisoners placed in mental health programs, as would have entitled offender to a
revocation hearing before the Department of Mental Health, rather than statute governing requests to revoke
outpatient status of other mentally impaired offenders. People v. Brandon (App. 4 Dist. 2008) 82 Cal.Rptr.3d
617, 166 Cal.App.4th 238, review filed. Mental Health  436.1

§ 2966. Treatment as condition of parole; hearing by board to prove prisoner meets criteria; judicial
review; petition; procedure; jury trial; application to continuation of parole 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) A prisoner may request a hearing before the Board of Prison Terms, and the board shall conduct a hearing if
so requested, for the purpose of proving that the prisoner meets the criteria in Section 2962.  At the hearing, the
burden of proof shall be on the person or agency who certified the prisoner under subdivision (d) of Section
2962.  If the prisoner or any person appearing on his or her behalf at the hearing requests it, the board shall
appoint two independent professionals as provided for in Section 2978.  The prisoner shall be informed at the
hearing of his or her right to request a trial pursuant to subdivision (b).  The Board of Prison Terms shall
provide a prisoner who requests a trial, a petition form and instructions for filing the petition.

(b) A prisoner who disagrees with the determination of the Board of Prison Terms that he or she meets the
criteria of Section 2962, may file in the superior court of the county in which he or she is incarcerated or is
being treated a petition for a hearing on whether he or she, as of the date of the Board of Prison Terms hearing,
met the criteria of Section 2962.  The court shall conduct a hearing on the petition within 60 calendar days after
the petition is filed, unless either time is waived by the petitioner or his or her counsel, or good cause is shown.
Evidence offered for the purpose of proving the prisoner's behavior or mental status subsequent to the Board of
Prison Terms hearing shall not be considered.  The order of the Board of Prison Terms shall be in effect until
the completion of the court proceedings.  The court shall advise the petitioner of his or her right to be



represented by an attorney and of the right to a jury trial.  The attorney for the petitioner shall be given a copy
of the petition, and any supporting documents.  The hearing shall be a civil hearing; however, in order to reduce
costs, the rules of criminal discovery, as well as civil discovery, shall be applicable.  The standard of proof shall
be beyond a reasonable doubt, and if the trial is by jury, the jury shall be unanimous in its verdict.  The trial
shall be by jury unless waived by both the person and the district attorney.  The court may, upon stipulation of
both parties, receive in evidence the affidavit or declaration of any psychiatrist, psychologist, or other
professional person who was involved in the certification and hearing process, or any professional person
involved in the evaluation or treatment of the petitioner during the certification process.  The court may allow
the affidavit or declaration to be read and the contents thereof considered in the rendering of a decision or
verdict in any proceeding held pursuant to subdivision (b) or (c), or subdivision (a) of Section 2972.  If the
court or jury reverses the determination of the Board of Prison Terms, the court shall stay the execution of the
decision for five working days to allow for an orderly release of the prisoner.

(c) If the Board of Prison Terms continues a parolee's mental health treatment under Section 2962 when it
continues the parolee's parole under Section 3001, the procedures of this section shall only be applicable for the
purpose of determining if the parolee has a severe mental disorder, whether the parolee's severe mental disorder
is not in remission or cannot be kept in remission without treatment, and whether by reason of his or her severe
mental disorder, the parolee represents a substantial danger of physical harm to others.

CREDIT(S)
(Added by Stats.1986, c. 858, § 4.  Amended by Stats.1987, c. 687, § 8; Stats.1988, c. 658, § 1; Stats.1989, c.
228, § 2, eff. July 27, 1989; Stats.1994, c. 706 (S.B.1918), § 1.)

Historical Notes

Historical And Statutory Notes

2000 Main Volume
The provisions of this section were formerly contained in subd.(d) of § 2960.
The 1987 amendment, at the end of the first sentence of subd.(b) substituted ", as of the date of the

Board of Prison Terms hearing, met the criteria of Section 2962" for "meets the criteria of Section
2962"; and made nonsubstantive changes in language and punctuation.

The 1988 amendment, in subd.(c) relating to continuation of parole, substituted "the procedures of this
section shall only be applicable for the purpose of determining if the parolee has a severe mental
disorder, and whether the parolee's severe mental disorder is not in remission or cannot be kept in
remission without treatment" for "this section shall be applicable for the purpose of determining
whether the parolee meets the criteria of Section 2962".

The 1989 amendment, in subd.(c), inserted "and whether by reason of his or her severe mental disorder,
the parolee represents a substantial danger of physical harm to others"; and made nonsubstantive
changes throughout.

Section 6 of Stats.1989, c. 228, eff. July 27, 1989, provides:
"It is not the intent of the Legislature to directly or indirectly imply by this act that courts may not use

the standard of evidence accepted by the court in People v. Beard, 173 Cal.App.3d 1113, in cases
arising under Article 4 (commencing with Section 2960) of Chapter 7 of Title 1 of Part 3 of the
Penal Code."

The 1994 amendment, in subd.(b), inserted the third sentence relating to evidence offered as proof of the
prisoner's behavior or mental status subsequent to the board hearing and added the last three
sentences relating to receipt of affidavits or declarations of professional persons involved in the
evaluation or treatment of petitioner during the certification process and a stay of the execution of a
decision reversing the board to allow for an orderly release of a prisoner.
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Cross References

State institutions for the mentally disordered, payment of costs of certain trials and hearings, see
Welfare and Institutions Code § 4117.

Law Review And Journal Commentaries

A primer on the civil trial of a sexually violent predator.  Judge Joan Comparet-Cassani, 37 San
Diego L.Rev. 1057 (Fall 2000).
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1. Construction and application

The mentally disordered offender (MDO) statutes are civil in nature, even though they are situated in the Penal
Code. People v. Sheek (App. 4 Dist. 2004) 19 Cal.Rptr.3d 737, 122 Cal.App.4th 1606. Mental Health 
436.1

Placement in Penal Code of statute providing for involuntary commitment of mentally disordered offenders
does not prove statute is penal in nature for purposes of ex post facto analysis, in view of legislature's express
declaration that law provides offenders with civil hearing to determine whether they meet statutory criteria.
People v. Robinson (App. 2 Dist. 1998) 74 Cal.Rptr.2d 52, 63 Cal.App.4th 348. Constitutional Law  2813;
Mental Health  433(1)

Mentally disordered offender (MDO) has been convicted of felony and will be released to parole absent MDO
finding and this is not civil in nature even though legislature has so declared it in Penal Code section pertaining
to MDO proceedings. People v. Coronado (App. 2 Dist. 1994) 33 Cal.Rptr.2d 835, 28 Cal.App.4th 1402.
Mental Health  436.1



1.4. Due process

Defendant's right to jury trial, in proceeding to review determination of the Board of Prison Terms (BPT) that
defendant met criteria for continued treatment as a mentally disordered offender (MDO), was statutory and not
constitutional, and thus trial court's decision to grant the People's motion for directed verdict and thereby take
the case away from the jury did not implicate the Fourteenth Amendment. People v. Cosgrove (App. 4 Dist.
2002) 123 Cal.Rptr.2d 535, 100 Cal.App.4th 1266. Constitutional Law  4338; Jury  21.5; Mental
Health  436.1

1.5. Double jeopardy

Principles of double jeopardy are inapplicable to proceedings under statute governing involuntary commitment
of a mentally disordered offender (MDO) because the MDO statutory scheme is civil in nature. People v.
Francis (App. 2 Dist. 2002) 120 Cal.Rptr.2d 90, 98 Cal.App.4th 873, rehearing denied, review denied. Double
Jeopardy  23

2. Remission

Mentally disordered offender (MDO) was not prejudiced, for due process purposes, by medical director's failure
to issue, not less than 180 days before offender's parole date, a written evaluation on remission in connection
with state's petition for continued involuntary treatment, even if such failure caused offender to abandon his
appeal of his MDO certification, as offender was not entitled to notice of the medical director's decision, and
thus, offender could not rely on presence or absence of medical director's written evaluation. People v.
Fernandez (App. 6 Dist. 1999) 82 Cal.Rptr.2d 469, 70 Cal.App.4th 117, rehearing denied, review denied.
Constitutional Law  4337; Mental Health  51.15; Mental Health  437

There was no practical impossibility for mentally disordered offender (MDO) to litigate both his MDO
certification and the state's petition for continued involuntary treatment, and thus, offender was not prejudiced,
for due process purposes, by medical director's failure to issue, not less than 180 days before offender's parole
date, a written evaluation on remission in connection with state's petition. People v. Fernandez (App. 6 Dist.
1999) 82 Cal.Rptr.2d 469, 70 Cal.App.4th 117, rehearing denied, review denied. Constitutional Law  4338;
Mental Health  51.15; Mental Health  437

Statute which authorized Director of Mental Health to notify corrections officials and Department of Mental
Health to discontinue treating parolee if prisoner's severe mental disorder was put into remission during parole,
and could be kept in remission, could not be raised as an affirmative defense at hearing at which trier of fact
considered whether prisoner met all mentally disordered offender (MDO) criteria as of date of certification
hearing; subsequent evidence concerning change or improvement in prisoner's mental condition was not
relevant. People v. Tate (App. 2 Dist. 1994) 35 Cal.Rptr.2d 250, 29 Cal.App.4th 1678, review denied. Mental
Health  436.1

3. Waiver of jury trial

In a proceeding to review determination by the Board of Prison Terms (BPT) that prisoner meets criteria for
treatment as a mentally disordered offender (MDO), a jury trial is required unless waived. People v. Cosgrove
(App. 4 Dist. 2002) 123 Cal.Rptr.2d 535, 100 Cal.App.4th 1266. Jury  21.5

In proceeding to determine whether prisoner qualifies as mentally disordered offender (MDO), waiver of jury
need not be made personally by the prisoner, and thus court may accept waiver of jury by prisoner's counsel.
People v. Otis (App. 2 Dist. 1999) 83 Cal.Rptr.2d 326, 70 Cal.App.4th 1174, review denied. Jury  28(5)

4. Certification hearing

Hearings on whether a prisoner meets statutory criteria of a mentally disordered offender (MDO) are civil in
nature. People v. Cosgrove (App. 4 Dist. 2002) 123 Cal.Rptr.2d 535, 100 Cal.App.4th 1266. Mental Health

 436.1



Mentally Disordered Offender (MDO) statutory provisions for involuntary treatment of allegedly mentally
disordered offenders are neither punitive in purpose nor effect, and so Legislature's express provision that a
MDO hearing shall be a civil hearing applies. People v. Superior Court (Myers) (App. 2 Dist. 1996) 58
Cal.Rptr.2d 32, 50 Cal.App.4th 826, review denied. Mental Health  436.1

Trier of fact at mentally disordered offender (MDO) certification hearing may not consider whether prisoner
responded to treatment after certification hearing; after MDO certification, scope and success of prisoner's
prescribed treatment must be evaluated by medical professionals. People v. Tate (App. 2 Dist. 1994) 35
Cal.Rptr.2d 250, 29 Cal.App.4th 1678, review denied. Mental Health  436.1

4.5. Authority of court

The trial court acted within the scope of its inherent powers in granting defendant's pretrial motion to dismiss
mentally disordered offender (MDO) proceedings against him for insufficiency of evidence, in order to prevent
what would have been an unnecessary and futile trial. People v. Sheek (App. 4 Dist. 2004) 19 Cal.Rptr.3d 737,
122 Cal.App.4th 1606. Pretrial Procedure  684

Trial court did not have authority to grant the People's motion for directed verdict, during hearing to review
determination of the Board of Prison Terms (BPT) that defendant met criteria for continued treatment as a
mentally disordered offender (MDO), even though MDO hearing was civil in nature, where MDO statute gave
defendant right to jury trial, and neither defense counsel nor defendant waived defendant's right to jury trial.
People v. Cosgrove (App. 4 Dist. 2002) 123 Cal.Rptr.2d 535, 100 Cal.App.4th 1266. Jury  21.5; Mental
Health  436.1

5. Experts

Psychiatrist's references to conclusions of prior medical evaluations prepared by nontestifying experts were not
prejudicial, where references concerned only small portion of her lengthy testimony and remainder of her
uncontradicted expert testimony supported jury's determination that defendant met mentally disordered offender
criteria. People v. Campos (App. 2 Dist. 1995) 38 Cal.Rptr.2d 113, 32 Cal.App.4th 304, rehearing denied.
Criminal Law  1169.9

6. Parole violations

Where mental state of a mentally disordered offender (MDO) has deteriorated while MDO is on parole, and
MDO has been reincarcerated on the same underlying offense, the People may seek an MDO determination
when he is due for release. People v. Francis (App. 2 Dist. 2002) 120 Cal.Rptr.2d 90, 98 Cal.App.4th 873,
rehearing denied, review denied. Mental Health  436.1

7. Findings

Trial court impliedly found that defendant did not qualify as a mentally disordered offender (MDO) for
involuntary commitment purposes, where court conducted a trial in response to defendant's petition challenging
his certification by Board of Prison Terms as an MDO, admitted three mental health evaluations into evidence,
requested comments of counsel, granted defendant's petition, and discharged him on parole. People v. Francis
(App. 2 Dist. 2002) 120 Cal.Rptr.2d 90, 98 Cal.App.4th 873, rehearing denied, review denied. Mental Health

 436.1

7.5. Treatment

In mentally disordered offender (MDO) proceedings, the evidence was insufficient, as to the MDO criterion
requiring 90 days of treatment for the severe mental disorder in the year prior to parole or release, where
defendant's drug treatment for his depressive disorder did not qualify as treatment for pedophilia on ground that
medication prescribed for depression might, as a side effect, have incidentally lowered defendant's libido, and
therefore the medication might also be considered to have been a treatment for pedophilia. People v. Sheek
(App. 4 Dist. 2004) 19 Cal.Rptr.3d 737, 122 Cal.App.4th 1606. Mental Health  436.1



7.7. Waiver

Defendant's petition challenging the Board of Prison Term's initial determination that he qualified as a mentally
disordered offender (MDO) was subject to dismissal on the ground of waiver, where it was filed after his
one-year commitment pursuant to that determination had expired. People v. Merfield (App. 2 Dist. 2007) 54
Cal.Rptr.3d 834, 147 Cal.App.4th 1071, modified on denial of rehearing. Mental Health  436.1

8. Res judicata

In determining whether a second mentally disordered offender (MDO) determination was barred by res
judicata, appellate court would look to contents of report from treating psychologist to determine basis of ruling
in first proceeding that defendant was not an MDO, where trial court in that proceeding did not articulate its
findings. People v. Francis (App. 2 Dist. 2002) 120 Cal.Rptr.2d 90, 98 Cal.App.4th 873, rehearing denied,
review denied. Mental Health  436.1

Where a trial court has found that a severe mental disorder was not an aggravating factor in the commission of
underlying crime, in a proceeding in which prisoner challenges his certification as a mentally disordered
offender (MDO) for involuntary commitment purposes, the People are precluded from seeking a second MDO
determination based on the same underlying offense. People v. Francis (App. 2 Dist. 2002) 120 Cal.Rptr.2d 90,
98 Cal.App.4th 873, rehearing denied, review denied. Mental Health  436.1

8.5. Justiciable controversy

Defendant's petition challenging the Board of Prison Term's initial determination that he qualified as a mentally
disordered offender (MDO) was subject to dismissal on the ground of mootness, where it was filed after his
one-year commitment pursuant to that determination had expired. People v. Merfield (App. 2 Dist. 2007) 54
Cal.Rptr.3d 834, 147 Cal.App.4th 1071, modified on denial of rehearing. Mental Health  436.1

9. Harmless error

Trial court's error in granting the People's motion for directed verdict, and thereby depriving defendant of his
statutory right to jury trial, in proceeding to review determination of the Board of Prison Terms (BPT) that
defendant met criteria for continued treatment as a mentally disordered offender (MDO), was subject to
harmless error analysis. People v. Cosgrove (App. 4 Dist. 2002) 123 Cal.Rptr.2d 535, 100 Cal.App.4th 1266.
Mental Health  436.1

Trial court's error in granting the People's motion for directed verdict, and thereby depriving defendant of his
statutory right to jury trial, was harmless in proceeding to review determination of the Board of Prison Terms
(BPT) that defendant met criteria for continued treatment as a mentally disordered offender (MDO), where the
People presented two experts who testified that defendant met the statutory MDO criteria, defendant presented
no evidence, and effect of defense counsel's cross-examination of experts was minimal; it was not reasonably
probable that jury would have made a decision more favorable to defendant. People v. Cosgrove (App. 4 Dist.
2002) 123 Cal.Rptr.2d 535, 100 Cal.App.4th 1266. Mental Health  436.1

§ 2968. Remission of prisoner's severe mental disorder; notice; discontinuation of treatment 
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If the prisoner's severe mental disorder is put into remission during the parole period, and can be kept in
remission, the Director of Mental Health shall notify the Board of Prison Terms and the State Department of
Mental Health shall discontinue treating the parolee.

CREDIT(S)
(Added by Stats.1986, c. 858, § 5.)
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Certification hearing 2
District attorney's authority 3
Judicial relief 1
Prosecutor's authority 3

1. Judicial relief

Judicial relief by way of mandamus or habeas corpus was not available to defendant declared mentally
disordered offender (MDO) until defendant exhausted his administrative remedies by seeking postcertification
remedy when prisoner's severe mental disorder was in remission and could be kept in remission. People v. Tate
(App. 2 Dist. 1994) 35 Cal.Rptr.2d 250, 29 Cal.App.4th 1678, review denied. Habeas Corpus  281;
Mandamus  3(8)

2. Certification hearing

Statute which authorized Director of Mental Health to notify corrections officials and Department of Mental
Health to discontinue treating parolee if prisoner's severe mental disorder was put into remission during parole,
and could be kept in remission, could not be raised as an affirmative defense at hearing at which trier of fact
considered whether prisoner met all mentally disordered offender (MDO) criteria as of date of certification
hearing; subsequent evidence concerning change or improvement in prisoner's mental condition was not
relevant. People v. Tate (App. 2 Dist. 1994) 35 Cal.Rptr.2d 250, 29 Cal.App.4th 1678, review denied. Mental
Health  436.1

3. Prosecutor's authority

District attorney did not have authority to initiate proceeding to continue defendant's involuntary civil
commitment under Mentally Disordered Offender (MDO) Act in absence of written evaluation from director of
facility providing defendant's treatment stating that defendant's severe mental disorder was not in remission, and
thus trial court lacked jurisdiction to proceed. People v. Jauregui Garcia (App. 4 Dist. 2005) 25 Cal.Rptr.3d



660, 127 Cal.App.4th 558, rehearing denied, review denied. Mental Health  438

§ 2970. Evaluation on remission where severe mental disorder is not in, or cannot be kept in, remission 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Not later than 180 days prior to the termination of parole, or release from prison if the prisoner refused to agree
to treatment as a condition of parole as required by Section 2962, unless good cause is shown for the reduction
of that 180-day period, if the prisoner's severe mental disorder is not in remission or cannot be kept in remission
without treatment, the medical director of the state hospital which is treating the parolee, or the community
program director in charge of the parolee's outpatient program, or the Director of Corrections, shall submit to
the district attorney of the county in which the parolee is receiving outpatient treatment, or for those in prison or
in a state mental hospital, the district attorney of the county of commitment, his or her written evaluation on
remission.  If requested by the district attorney, the written evaluation shall be accompanied by supporting
affidavits.

The district attorney may then file a petition with the superior court for continued involuntary treatment for one
year.  The petition shall be accompanied by affidavits specifying that treatment, while the prisoner was released
from prison on parole, has been continuously provided by the State Department of Mental Health either in a
state hospital or in an outpatient program.  The petition shall also specify that the prisoner has a severe mental
disorder, that the severe mental disorder is not in remission or cannot be kept in remission if the person's
treatment is not continued, and that, by reason of his or her severe mental disorder, the prisoner represents a
substantial danger of physical harm to others.

CREDIT(S)
(Added by Stats.1985, c. 1418, § 1, operative July 1, 1986.  Amended by Stats.1986, c. 858, § 6; Stats.1988, c.
657, § 2; Stats.1988, c. 658, § 2; Stats.1989, c. 228, § 3, eff. July 27, 1989; Stats.1991, c. 435 (A.B.655), § 4.)
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2000 Main Volume
Sections 1.5, 2 of Stats.1985, c. 1418, provide:
"Sec. 1.5. Notwithstanding any other provision of law, there shall be no prohibition or limitation on the

placement in any state hospital by the Director of Mental Health of judicially committed persons or
of persons confined in a state hospital for purposes of mental health treatment pursuant to the Penal
Code."

"Sec. 2. This act shall only become operative if SB 1296 of the 1985-86 Regular Session [Stats.1985, c.
1419] is enacted, in which case both this act and SB 1296 shall become operative on the operative
date contained in SB 1296 [July 1, 1986].  If SB 1296 of the 1985-86 Regular Session is not enacted,
this act shall not become operative."

The 1986 amendment removed the subdivision designation from the first paragraph; substituted "Section
2962" for "Section 2960" inserted "without treatment" following "cannot be kept in remission", and
inserted "or in a state mental hospital" preceding "the district attorney" in the first sentence;
substituted "Section 2962" for "subdivision (b) of Section 2960" in the fourth sentence; deleted
former subds.(b) to (h) which was almost the same as § 2972; deleted former subd.(i) which was the
same as § 2980; and deleted former subds.(j) and (k) which read:

"(j) The definitions in Section 2960 apply to this section.
"(k) If there is a conflict between the provisions of this section and Section 2960, the provisions of

Section 2960 shall apply."



The 1988 amendment, in the fourth sentence, relating to contents of the petition, substituted "The
petition shall be accompanied by affidavits specifying that treatment, while the prisoner was released
from prison on parole," for "The petition shall state the reasons necessitating the continued
treatment, with accompanying affidavits specifying the conditions in Section 2962 and that
treatment during the parole period, if any"; and in the final sentence inserted a requirement that the
petition specify whether the prisoner has a severe mental disorder.

Effect of amendment of section by two or more acts at the same session of the legislature, see
Government Code § 9605.

The 1989 amendment, in the second paragraph, in the third sentence, inserted "and that, by reason of his
or her severe mental disorder, the prisoner represents a substantial danger of physical harm to
others"; and made nonsubstantive changes throughout.

Section 6 of Stats.1989, c. 228, eff. July 27, 1989, provides:
"It is not the intent of the Legislature to directly or indirectly imply by this act that courts may not use

the standard of evidence accepted by the court in People v. Beard, 173 Cal.App.3d 1113, in cases
arising under Article 4 (commencing with Section 2960) of Chapter 7 of Title 1 of Part 3 of the
Penal Code."

The 1991 amendment substituted "community program director" for "county mental health director" in
the first sentence of the first paragraph.
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A primer on the civil trial of a sexually violent predator.  Judge Joan Comparet-Cassani, 37 San
Diego L.Rev. 1057 (Fall 2000).
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. Construction and application

Mentally disordered offender (MDO) statutes require the People to accept the diagnosis made by the
Department of Mental Health, not competing diagnoses offered by outside experts retained by the district
attorney. Cuccia v. Superior Court (App. 2 Dist. 2007) 62 Cal.Rptr.3d 796, 153 Cal.App.4th 347, review
denied. Mental Health  436.1

1. Time for evaluation — In general

Offender's act of absconding from outpatient mental health treatment, which was required as condition of her
parole, afforded good cause to delay trial on People's petition to commit her as mentally disordered offender
(MDO) until reasonable time after she was reapprehended. People v. Brandon (App. 4 Dist. 2008) 82
Cal.Rptr.3d 617, 166 Cal.App.4th 238, review filed. Mental Health  436.1

Fact that proceedings to certify defendant as mentally disordered offender (MDO) had not been completed until
less than 180 days before defendant's parole date was not good cause for medical director's failure to issue, not
less than 180 days before defendant's parole date, written evaluation on remission, in connection with state's
petition for continued involuntary treatment. People v. Fernandez (App. 6 Dist. 1999) 82 Cal.Rptr.2d 469, 70
Cal.App.4th 117, rehearing denied, review denied. Mental Health  51.15; Mental Health  437

In proceeding for recommitment for continued involuntary treatment of mentally disordered offender, there was
good cause for People's failure to meet 180-day deadline for submission of remission evaluation, where
proceeding was triggered by deterioration in offender's condition which first became apparent to mental health
officials after passage of deadline. People v. Kirkland (App. 4 Dist. 1994) 29 Cal.Rptr.2d 863, 24 Cal.App.4th
891, review denied. Mental Health  436.1

Court of Appeal reviews trial court's finding that People had shown good cause for late submission of remission
evaluation in proceeding for recommitment for continued involuntary treatment of mentally disordered offender
under deferential abuse of discretion standard. People v. Kirkland (App. 4 Dist. 1994) 29 Cal.Rptr.2d 863, 24
Cal.App.4th 891, review denied. Mental Health  436.1

Unexpected and most marked change in offender's condition after deadline for submission of remission
evaluation in proceeding for recommitment for continued involuntary treatment of mentally disordered offender
may constitute good cause for missing deadline date. People v. Kirkland (App. 4 Dist. 1994) 29 Cal.Rptr.2d
863, 24 Cal.App.4th 891, review denied. Mental Health  436.1

2.  —  —  Purpose of time limitation, time for evaluation

Purpose of directing issuance of medical director's written evaluation on remission, not less than 180 days



before mentally disordered offender's (MDO) release date, is to provide reasonable assurance that
recommitment, if appropriate, may be addressed before the offender's scheduled release, so that those mentally
disordered offenders who still pose a danger to others will not be released from custody. People v. Fernandez
(App. 6 Dist. 1999) 82 Cal.Rptr.2d 469, 70 Cal.App.4th 117, rehearing denied, review denied. Mental Health

 437

3.  —  —  Due process, time for evaluation

Considerations of due process require inquiry into whether mentally disordered offender (MDO) was harmed by
medical director's failure to issue written evaluation on remission not less than 180 days before offender's
release date or parole date. People v. Fernandez (App. 6 Dist. 1999) 82 Cal.Rptr.2d 469, 70 Cal.App.4th 117,
rehearing denied, review denied. Constitutional Law  4338

Except where there has been an extended delay, prejudice will not be presumed, for due process purposes, from
medical director's failure to issue written evaluation on remission not less than 180 days before mentally
disordered offender's (MDO) release date or parole date, and it will be incumbent upon the offender to
demonstrate actual prejudice. People v. Fernandez (App. 6 Dist. 1999) 82 Cal.Rptr.2d 469, 70 Cal.App.4th 117,
rehearing denied, review denied. Constitutional Law  4338

If the mentally disordered offender (MDO) fails to demonstrate prejudice, for due process purposes, from
medical director's failure to issue written evaluation on remission not less than 180 days before offender's
release date or parole date, the court need not consider the reasons for the delay. People v. Fernandez (App. 6
Dist. 1999) 82 Cal.Rptr.2d 469, 70 Cal.App.4th 117, rehearing denied, review denied. Constitutional Law 
4338

Mentally disordered offender (MDO) was not prejudiced, for due process purposes, by medical director's failure
to issue, not less than 180 days before offender's parole date, a written evaluation on remission in connection
with state's petition for continued involuntary treatment, even if such failure caused offender to abandon his
appeal of his MDO certification, as offender was not entitled to notice of the medical director's decision, and
thus, offender could not rely on presence or absence of medical director's written evaluation. People v.
Fernandez (App. 6 Dist. 1999) 82 Cal.Rptr.2d 469, 70 Cal.App.4th 117, rehearing denied, review denied.
Constitutional Law  4337; Mental Health  51.15; Mental Health  437

There was no practical impossibility for mentally disordered offender (MDO) to litigate both his MDO
certification and the state's petition for continued involuntary treatment, and thus, offender was not prejudiced,
for due process purposes, by medical director's failure to issue, not less than 180 days before offender's parole
date, a written evaluation on remission in connection with state's petition. People v. Fernandez (App. 6 Dist.
1999) 82 Cal.Rptr.2d 469, 70 Cal.App.4th 117, rehearing denied, review denied. Constitutional Law  4338;
Mental Health  51.15; Mental Health  437

Medical director's failure to issue, not less than 180 days before mentally disordered offender's (MDO) parole
date, a written evaluation on remission did not render the offender unable to prepare his defense to state's
petition for continued involuntary treatment, and thus, offender's due process rights were not violated. People v.
Fernandez (App. 6 Dist. 1999) 82 Cal.Rptr.2d 469, 70 Cal.App.4th 117, rehearing denied, review denied.
Constitutional Law  4337; Mental Health  51.15; Mental Health  437

Mentally disordered offender's (MDO) due process rights were not violated by his being held for 12 days
beyond his release date without determination on the merits of state's petition for continued involuntary
treatment, as the delays were caused by continuances granted at offender's request. People v. Fernandez (App. 6
Dist. 1999) 82 Cal.Rptr.2d 469, 70 Cal.App.4th 117, rehearing denied, review denied. Constitutional Law 
4337; Mental Health  51.15; Mental Health  437

4.  —  —  Failure to submit timely evaluation

Issuance of medical director's written evaluation on remission, not less than 180 days before mentally
disordered offender's (MDO) release date or parole date, is directory, not mandatory, and thus, violation of the



180-day rule does not automatically require release of a mentally disordered offender from further supervision
or treatment. People v. Fernandez (App. 6 Dist. 1999) 82 Cal.Rptr.2d 469, 70 Cal.App.4th 117, rehearing
denied, review denied. Mental Health  51.15; Mental Health  437

Trial court did not abuse its discretion in finding good cause for state's failure to commence hearing on petition
for continued involuntary treatment of mentally disordered offender (MDO) not less than 30 days before
offender's parole date; state made diligent efforts to bring the matter to trial after medical director's late issuance
of written evaluation on remission. People v. Fernandez (App. 6 Dist. 1999) 82 Cal.Rptr.2d 469, 70 Cal.App.4th
117, rehearing denied, review denied. Mental Health  51.15; Mental Health  437

Medical director's failure to issue written evaluation on remission not less than 180 days before mentally
disordered offender's (MDO) release date does not automatically preclude a finding of good cause for state's
failure to commence hearing on petition for continued involuntary treatment not less than 30 days before
offender's release date. People v. Fernandez (App. 6 Dist. 1999) 82 Cal.Rptr.2d 469, 70 Cal.App.4th 117,
rehearing denied, review denied. Mental Health  436.1

4.5. Counsel, right to

Convict's right to self-representation in mentally disordered offender (MDO) proceeding, which sought to
extend convict's commitment, could not be taken away without due process of law once right had been given,
although any such right was only statutory, not constitutional. People v. Williams (App. 4 Dist. 2003) 2
Cal.Rptr.3d 890, 110 Cal.App.4th 1577. Constitutional Law  4337; Mental Health  437

4.7. Self-representation

Trial court's denial of convict's request for self-representation in mentally disordered offender (MDO)
proceeding, which sought to extend convict's commitment, did not violate convict's due process rights, since
trial court allowed convict to make request, hearing was conducted before judge, and court listened to convict's
arguments, reviewed record, and denied request due to severity and complexity of case. People v. Williams
(App. 4 Dist. 2003) 2 Cal.Rptr.3d 890, 110 Cal.App.4th 1577. Constitutional Law  4337; Mental Health

 437

Trial court's decision to grant or deny request for self-representation was committed to its sound discretion in
mentally disordered offender (MDO) proceeding, because no constitutional right to self-representation was
implicated. People v. Williams (App. 4 Dist. 2003) 2 Cal.Rptr.3d 890, 110 Cal.App.4th 1577. Mental Health

 436.1

Any error that may have occurred in trial court's handling of convict's request for self-representation in mentally
disordered offender (MDO) proceeding was harmless, since evidence to support continued commitment of
convict as MDO was overwhelming, and convict's request was attempt to have irrelevant articles concerning
police and court misconduct admitted into evidence. People v. Williams (App. 4 Dist. 2003) 2 Cal.Rptr.3d 890,
110 Cal.App.4th 1577. Mental Health  437

Even if Faretta standards concerning criminal defendant's right to self-representation were applicable in
mentally disordered offender (MDO) proceeding, convict's expressed dissatisfaction with defense counsel and
evidence that would be admitted did not constitute unequivocal request to represent himself that would have
necessitated granting Faretta motion, since convict did not request that he be allowed to represent himself for
entire trial, but rather request came only as result of disagreement with defense counsel concerning irrelevant
newspaper articles and court's acknowledgement that articles were not admissible. People v. Williams (App. 4
Dist. 2003) 2 Cal.Rptr.3d 890, 110 Cal.App.4th 1577. Mental Health  436.1

5. Jurisdiction

Even if a petition for additional commitment and treatment of a defendant as a mentally disordered offender
(MDO) did have to be supported by the declaration of an expert, absence of such a declaration would not have
deprived trial court of jurisdiction to proceed. People v. Williams (App. 6 Dist. 1999) 92 Cal.Rptr.2d 1, 77



Cal.App.4th 436.

6. Venue

Superior court located within county in which inmate is convicted of crime that serves as foundation for his
placement in state hospital as Mentally Disordered Offender (MDO) is proper court to hear petition for
involuntary treatment. People v. Superior Court (Jump) (App. 2 Dist. 1995) 46 Cal.Rptr.2d 829, 40 Cal.App.4th
9, review denied. Mental Health  436.1

Proper court in which to initiate petition for continued involuntary treatment of inmate, who was certified to be
Mentally Disordered Offender (MDO) following attack on prison guard, was superior court located in county in
which inmate was being held at time of attack, rather than in county in which inmate was originally committed
to state prison; controlling offense for continued commitment was attack on prison guard rather than original
crime. People v. Superior Court (Jump) (App. 2 Dist. 1995) 46 Cal.Rptr.2d 829, 40 Cal.App.4th 9, review
denied. District And Prosecuting Attorneys  8

6.5. Nature of hearing

Mentally disordered offender (MDO) proceedings are civil in nature, and thus right to counsel in MDO
proceeding is statutory right, not right based on constitutional right of self-representation in criminal cases.
People v. Williams (App. 4 Dist. 2003) 2 Cal.Rptr.3d 890, 110 Cal.App.4th 1577. Mental Health  436.1

Although a hearing on a petition for extended involuntary treatment, like a competency hearing, is something of
a hybrid, i.e., a civil hearing with criminal procedural protections, it is nonetheless, as statute clearly states, a
civil hearing. People v. Montoya (App. 4 Dist. 2001) 103 Cal.Rptr.2d 579, 86 Cal.App.4th 825. Mental Health
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6.7. Duties of court

A trial court has no sua sponte duty, in a hearing on a petition for a one-year extension of an offender's
commitment as mentally disordered offender (MDO), to determine whether the offender can be safely and
effectively treated on an outpatient basis, if the evidence presented at the recommitment hearing is not sufficient
to make a finding that the person can be safely and effectively treated on an outpatient basis. People v. Rish
(App. 2 Dist. 2008) 78 Cal.Rptr.3d 455, 163 Cal.App.4th 1370. Mental Health  437

7. Prosecutor's duties

Prosecutor who obtains conviction that results in placement of person in mental hospital as Mentally Disordered
Offender (MDO) bears responsibility for seeking further commitment for involuntary treatment. People v.
Superior Court (Jump) (App. 2 Dist. 1995) 46 Cal.Rptr.2d 829, 40 Cal.App.4th 9, review denied. District And
Prosecuting Attorneys  8

Authority to initiate petition for continued involuntary treatment of inmate, who was certified to be Mentally
Disordered Offender (MDO) following attack on prison guard, resided with county attorney for county in which
inmate was being held at time of attack, rather than attorney for county in which inmate was originally
committed to state prison; controlling offense for continued commitment was attack on prison guard rather than
original crime. People v. Superior Court (Jump) (App. 2 Dist. 1995) 46 Cal.Rptr.2d 829, 40 Cal.App.4th 9,
review denied. District And Prosecuting Attorneys  8

7.5. Prosecutor's authority

District attorney had no authority to initiate proceedings for recommitment of mentally disordered offender
(MDO), unless director of facility or program providing prisoner's treatment stated in written evaluation that
prisoner's severe mental disorder was not in remission, or could not be kept in remission without treatment.
Cuccia v. Superior Court (App. 2 Dist. 2007) 62 Cal.Rptr.3d 796, 153 Cal.App.4th 347, review denied. Mental
Health  436.1



District attorney did not have statutory authority to initiate recommitment proceedings for defendant's
involuntary civil commitment under Mentally Disordered Offender (MDO) Act in absence of determination by
medical director of treating state hospital that severe mental disorder was not in remission or could not be kept
in remission without treatment, and thus, petition for recommitment was subject to dismissal. People v.
Marchman (App. 3 Dist. 2006) 51 Cal.Rptr.3d 369, 145 Cal.App.4th 79, as modified. Mental Health  438

District attorney did not have authority to initiate proceeding to continue defendant's involuntary civil
commitment under Mentally Disordered Offender (MDO) Act in absence of written evaluation from director of
facility providing defendant's treatment stating that defendant's severe mental disorder was not in remission, and
thus trial court lacked jurisdiction to proceed. People v. Jauregui Garcia (App. 4 Dist. 2005) 25 Cal.Rptr.3d
660, 127 Cal.App.4th 558, rehearing denied, review denied. Mental Health  438

8. Evidence

Even assuming that trial court had sua sponte duty, in hearing on petition for one-year extension of offender's
commitment as mentally disordered offender (MDO), to determine whether offender could be safely and
effectively treated on an outpatient basis, a finding that offender could not have been treated on outpatient basis
would have been supported by substantial evidence, including testimony of offender's aggressive conduct
toward others at the hospital, marijuana use at hospital, need for medication to control his mental illness, limited
insight into his mental illness, and low likelihood of complying with medication regimen if released into
community. People v. Rish (App. 2 Dist. 2008) 78 Cal.Rptr.3d 455, 163 Cal.App.4th 1370. Mental Health 
437

Even assuming that trial court had sua sponte duty, in hearing on petition for one-year extension of offender's
commitment as mentally disordered offender (MDO), to determine whether offender could be safely and
effectively treated on an outpatient basis, no substantial evidence would have supported a finding that he could
be, since focus of hearing was on whether offender continued to qualify as MDO rather than on suitability for
outpatient treatment; only relevant evidence was offender's testimony that, if released from hospital, he would
take all prescribed medications and seek outpatient treatment on his own. People v. Rish (App. 2 Dist. 2008) 78
Cal.Rptr.3d 455, 163 Cal.App.4th 1370. Mental Health  437

Even if district attorney had authority to initiate proceeding to continue defendant's involuntary civil
commitment under Mentally Disordered Offender (MDO) Act, his showing in support of petition for continued
involuntary treatment was inadequate, where he generally alleged that defendant suffered from severe mental
disorder that was not in remission, but at trial presented evidence to show that defendant's severe mental
disorder was pedophilia, a condition that had not been previously diagnosed and treated. People v. Jauregui
Garcia (App. 4 Dist. 2005) 25 Cal.Rptr.3d 660, 127 Cal.App.4th 558, rehearing denied, review denied. Mental
Health  437

The mental disorder for which extended involuntary treatment is sought under the Mentally Disordered
Offender (MDO) Act must be the same mental disorder for which defendant was treated as a condition of his
parole. People v. Jauregui Garcia (App. 4 Dist. 2005) 25 Cal.Rptr.3d 660, 127 Cal.App.4th 558, rehearing
denied, review denied. Mental Health  436.1

Petition for additional commitment and treatment of a defendant as a mentally disordered offender (MDO) did
not have to be supported by the declaration of an expert. People v. Williams (App. 6 Dist. 1999) 92 Cal.Rptr.2d
1, 77 Cal.App.4th 436.

9. Mandamus

People did not have plain, speedy, and adequate remedy at law, and thus were entitled to writ of mandate,
where trial court dismissed petition sought by People under Mentally Disordered Offender (MDO) statute for
involuntary treatment of allegedly mentally disordered offender. People v. Superior Court (Myers) (App. 2 Dist.
1996) 58 Cal.Rptr.2d 32, 50 Cal.App.4th 826, review denied. Mandamus  3(3)



9.5. Instructions

Court's obligation to instruct jury on necessary principles of law, even in the absence of a request, comes into
play when a statutory term does not have a plain, unambiguous meaning, has a particular and restricted
meaning, or has a technical meaning peculiar to the law or an area of law. People v. Putnam (App. 1 Dist. 2004)
9 Cal.Rptr.3d 392, 115 Cal.App.4th 575, as modified. Criminal Law  824(2)

Jury instruction that tracked language of mentally disordered offender (MDO) statute necessarily encompassed
a determination that defendant had serious difficulty in controlling his violent criminal behavior, and a finding
under this instruction necessarily included a finding that defendant represented a substantial danger of physical
harm to others; thus, further sua sponte instruction on this issue was not constitutionally required to safeguard
defendant's due process rights. People v. Putnam (App. 1 Dist. 2004) 9 Cal.Rptr.3d 392, 115 Cal.App.4th 575,
as modified. Constitutional Law  4338; Mental Health  436.1

10. Review — In general

Because right to counsel in mentally disordered offender (MDO) proceedings was statutory, not constitutional
right, Court of Appeal would reverse trial court's denial of request for self-representation only if it were more
probable than not that convict, whose commitment state sought to extend, would have received better result had
he been allowed to represent himself. People v. Williams (App. 4 Dist. 2003) 2 Cal.Rptr.3d 890, 110
Cal.App.4th 1577. Mental Health  437

The Court of Appeal would not dismiss offender's appeal of extension of his commitment as mentally
disordered offender (MDO) as moot, even though one-year term of extension had expired, since appeal raised
important issue of whether trial court was required to consider outpatient treatment sua sponte, and petitions
imposing one-year extensions would evade review if they were not reviewed after term of extension expired.
People v. Rish (App. 2 Dist. 2008) 78 Cal.Rptr.3d 455, 163 Cal.App.4th 1370. Mental Health  437

Even if expiration of mentally disordered offender's (MDO) one-year recommitment would have otherwise
made offender's appeal of the recommitment moot, the granting of another one-year recommitment meant that
the appeal was not moot, as appellate court's decision regarding time limits for recommitment hearing could
still affect lower court's right to continue jurisdiction under the original commitment as well as the
recommitment. People v. Fernandez (App. 6 Dist. 1999) 82 Cal.Rptr.2d 469, 70 Cal.App.4th 117, rehearing
denied, review denied. Mental Health  437

10.5.  —  —  Preservation of issues, review

Offender's failure to seek a determination from the trial court as to whether he was suitable for outpatient
treatment, in hearing on petition for one-year extension of his commitment as mentally disordered offender
(MDO), forfeited his claim that the trial court erred in failing to make such a ruling. People v. Rish (App. 2
Dist. 2008) 78 Cal.Rptr.3d 455, 163 Cal.App.4th 1370. Mental Health  437

11.  —  —  Standard of review, review

Abuse of discretion standard of review applies to findings regarding good cause for medical director's failure to
issue, not less than 180 days before mentally disordered offender's (MDO) release date or parole date, a written
evaluation on remission, in connection with state's petition for continued involuntary treatment. People v.
Fernandez (App. 6 Dist. 1999) 82 Cal.Rptr.2d 469, 70 Cal.App.4th 117, rehearing denied, review denied.
Mental Health  51.15; Mental Health  437

12. Waiver

Offender's waiver of time to bring to trial People's mentally disordered offender (MDO) petition to continue her
civil commitment and outpatient treatment after expiration of her parole operated as a waiver of the time limit
for the People to initiate a proceeding to revoke her outpatient status; her time waiver precluded her from being
released, and thus, it extended her outpatient period. People v. Brandon (App. 4 Dist. 2008) 82 Cal.Rptr.3d 617,



166 Cal.App.4th 238, review filed. Pardon And Parole  82

Offender's waiver of time to bring to trial People's mentally disordered offender (MDO) petition to continue her
civil commitment and outpatient treatment after expiration of her parole extended offender's outpatient period,
precluding her from being released from conditional release program. People v. Brandon (App. 4 Dist. 2008) 82
Cal.Rptr.3d 617, 166 Cal.App.4th 238, review filed. Mental Health  436.1

Offender's attorney's waiver of time for trial on People's petition to commit offender as mentally disordered
offender (MDO) was effective, even though offender objected to the waiver. People v. Brandon (App. 4 Dist.
2008) 82 Cal.Rptr.3d 617, 166 Cal.App.4th 238, review filed. Mental Health  436.1

Waiver of jury trial could be made by defense counsel, rather than by defendant personally, in proceeding to
determine whether defendant was a mentally disordered offender (MDO) and thus subject to extended
involuntary treatment; proceeding was civil in nature, defendant did not contest that he was an MDO not in
remission, and, given defendant's poor judgment, as demonstrated by his aberrant behavior innumerable times
over the years, there was no reason to believe that defendant was capable of making a reasoned decision about
relative benefits of a civil jury trial compared to a civil bench trial. People v. Montoya (App. 4 Dist. 2001) 103
Cal.Rptr.2d 579, 86 Cal.App.4th 825. Attorney And Client  92

By failing to object, defendant waived claim that petition for additional commitment and treatment of a
defendant as a mentally disordered offender (MDO) was defective because it was not supported by an expert
declaration. People v. Williams (App. 6 Dist. 1999) 92 Cal.Rptr.2d 1, 77 Cal.App.4th 436.

13. Burden of proof

The state, not defendant, has the burden of proving that a defendant's mental illness is not in remission, for
purposes of extending commitment as mentally disordered offender (MDO); lack of remission is an element of
the state's case, not an affirmative defense. People v. Noble (App. 2 Dist. 2002) 121 Cal.Rptr.2d 918, 100
Cal.App.4th 184, rehearing denied, review denied. Mental Health  438

§ 2972. Hearing on petition for continued treatment; jury trial; order; petition for recommitment; rights
of patient; modification by regulations 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) The court shall conduct a hearing on the petition under Section 2970 for continued treatment.  The court
shall advise the person of his or her right to be represented by an attorney and of the right to a jury trial.  The
attorney for the person shall be given a copy of the petition, and any supporting documents.  The hearing shall
be a civil hearing, however, in order to reduce costs the rules of criminal discovery, as well as civil discovery,
shall be applicable.

The standard of proof under this section shall be proof beyond a reasonable doubt, and if the trial is by jury, the
jury shall be unanimous in its verdict.  The trial shall be by jury unless waived by both the person and the
district attorney.  The trial shall commence no later than 30 calendar days prior to the time the person would
otherwise have been released, unless the time is waived by the person or unless good cause is shown.

(b) The people shall be represented by the district attorney.  If the person is indigent, the county public defender
shall be appointed.

(c) If the court or jury finds that the patient has a severe mental disorder, that the patient's severe mental
disorder is not in remission or cannot be kept in remission without treatment, and that by reason of his or her
severe mental disorder, the patient represents a substantial danger of physical harm to others, the court shall
order the patient recommitted to the facility in which the patient was confined at the time the petition was filed,
or recommitted to the outpatient program in which he or she was being treated at the time the petition was filed,



or committed to the State Department of Mental Health if the person was in prison.  The commitment shall be
for a period of one year from the date of termination of parole or a previous commitment or the scheduled date
of release from prison as specified in Section 2970.  Time spent on outpatient status, except when placed in a
locked facility at the direction of the outpatient supervisor, shall not count as actual custody and shall not be
credited toward the person's maximum term of commitment or toward the person's term of extended
commitment.

(d) A person shall be released on outpatient status if the committing court finds that there is reasonable cause to
believe that the committed person can be safely and effectively treated on an outpatient basis.  Except as
provided in this subdivision, the provisions of Title 15 (commencing with Section 1600) of Part 2, shall apply to
persons placed on outpatient status pursuant to this paragraph.  The standard for revocation under Section 1609
shall be that the person cannot be safely and effectively treated on an outpatient basis.

(e) Prior to the termination of a commitment under this section, a petition for recommitment may be filed to
determine whether the patient's severe mental disorder is not in remission or cannot be kept in remission
without treatment, and whether by reason of his or her severe mental disorder, the patient represents a
substantial danger of physical harm to others.  The recommitment proceeding shall be conducted in accordance
with the provisions of this section.

(f) Any commitment under this article places an affirmative obligation on the treatment facility to provide
treatment for the underlying causes of the person's mental disorder.

(g) Except as provided in this subdivision, the person committed shall be considered to be an involuntary
mental health patient and he or she shall be entitled to those rights set forth in Article 7 (commencing with
Section 5325) of Chapter 2 of Part 1 of Division 5 of the Welfare and Institutions Code.  Commencing January
1, 1986, the State Department of Mental Health may adopt regulations to modify those rights as is necessary in
order to provide for the reasonable security of the inpatient facility in which the patient is being held.  This
subdivision and the regulations adopted pursuant thereto shall become operative on January 1, 1987, except that
regulations may be adopted prior to that date.

CREDIT(S)
(Added by Stats.1986, c. 858, § 7.  Amended by Stats.1987, c. 687, § 9; Stats.1989, c. 228, § 4, eff. July 27,
1989; Stats.2000, c. 324 (A.B.1881), § 3.)

Historical Notes

Historical And Statutory Notes

2000 Legislation
Stats.2000, c. 324 (A.B.1881), in subd.(c), added the last sentence.
Section 5 of Stats.2000, c. 324 (A.B.1881), provides:
"Nothing in this act shall be construed to extend the maximum period of parole of a mentally disordered

offender."
2000 Main Volume
The provisions of this section were formerly contained in subd.(f) of § 2960 and subds.(b) to (h) of §

2970.
The 1987 amendment, in the first sentences of subds.(c) and (e), substituted "the patient's severe mental

disorder" for "the patient is a person described in Section 2962, and his or her severe mental
disorder" and for the phrase "the patient remains a person described in Section 2932 whose severe
mental disorder".

The 1989 amendment, in subd.(a), in the second paragraph, in the first sentence, substituted "standard of
proof under this section" for "need for continued treatment shall be"; in subd.(c), in the first
sentence, inserted "that the patient has a severe mental disorder", and inserted "and that by reason of



his or her severe mental disorder, the patient represents a substantial danger of physical harm to
others"; in subd.(e), inserted "and whether by reason of his or her severe mental disorder, the patient
represents a substantial danger of physical harm to others"; and made nonsubstantive changes
throughout.

Section 6 of Stats.1989, c. 228, eff. July 27, 1989, provides:
"It is not the intent of the Legislature to directly or indirectly imply by this act that courts may not use

the standard of evidence accepted by the court in People v. Beard, 173 Cal.App.3d 1113, in cases
arising under Article 4 (commencing with Section 2960) of Chapter 7 of Title 1 of Part 3 of the
Penal Code."
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Cross References

Departure from state for persons on outpatient status, approval by committing court, see Penal Code
§ 1611.

Extradition of persons on outpatient status who are outside state without approval, see Penal Code §
1551.05.

State summary criminal history information, furnishing to community program director providing
evaluation, supervision, or treatment under this section, see Penal Code § 11105.1.
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Catch 22: An inquiry into the competency of mentally disordered offenders to waive their right to
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. Due process

The Court of Appeal was not required by due process to conduct Anders/Wende review of entire record when
appointed counsel submitted appellate brief which raised no specific issues on post-conviction commitment
under Mentally Disordered Offender Act (MDOA), and would not conduct such review; commitment required
medical and legal review and annual hearings before the Board of Parole Hearings (BPH), offender's interest in
remaining free from civil commitment was no greater than his interest in obtaining treatment, and state had
strong interest in expeditiously protecting public from mentally disordered offenders (MDO). People v. Taylor
(App. 2 Dist. 2008) 72 Cal.Rptr.3d 740, 160 Cal.App.4th 304, review denied. Constitutional Law  4337;
Mental Health  436.1

Under due process, it is paramount that periodic reviews are required for commitment of mentally disordered
offenders (MDO), because if the basis for a commitment ceases to exist, continued confinement violates the
substantive liberty interest in freedom from unnecessary restraint. People v. Allen (2007) 64 Cal.Rptr.3d 124,
42 Cal.4th 91, 164 P.3d 557. Constitutional Law  4337

Civil commitment for any purpose constitutes a significant deprivation of liberty that requires due process
protection. People v. Allen (2007) 64 Cal.Rptr.3d 124, 42 Cal.4th 91, 164 P.3d 557. Constitutional Law 
4041

1. Construction and application

Statute governing requests to revoke outpatient status of mentally disordered offenders (MDO) did not apply to
People's request to revoke offender's outpatient status, even though petition to commit offender as MDO had
been filed, where offender was in an outpatient program as condition of parole and had not yet been committed
as MDO, and offender's outpatient status evidently had not yet been confirmed by a court because she initially
had been committed to an inpatient program. People v. Brandon (App. 4 Dist. 2008) 82 Cal.Rptr.3d 617, 166
Cal.App.4th 238, review filed. Pardon And Parole  77.1

In the context of the mentally disordered offender (MDO) statutory provision that "Prior to the termination of a
commitment under this section, a petition for recommitment may be filed," the term "may" does not signal
whether the time requirement is directory or mandatory; rather, it reflects the district attorney's discretion to file
a recommitment petition, or not, once MDO's current commitment is set to end. People v. Allen (2007) 64
Cal.Rptr.3d 124, 42 Cal.4th 91, 164 P.3d 557. Mental Health  437

Mentally disordered offender (MDO) statutes require the People to accept the diagnosis made by the
Department of Mental Health, not competing diagnoses offered by outside experts retained by the district



attorney. Cuccia v. Superior Court (App. 2 Dist. 2007) 62 Cal.Rptr.3d 796, 153 Cal.App.4th 347, review
denied. Mental Health  436.1

Although the Mentally Disordered Prisoners Act (MDPA) is in the Penal Code and makes some rules of
criminal procedure applicable to commitment trials, a mentally disordered offender (MDO) commitment is
nevertheless a civil, not penal, proceeding. People v. Williams (App. 6 Dist. 1999) 92 Cal.Rptr.2d 1, 77
Cal.App.4th 436.

Placement in Penal Code of statute providing for involuntary commitment of mentally disordered offenders
does not prove statute is penal in nature for purposes of ex post facto analysis, in view of legislature's express
declaration that law provides offenders with civil hearing to determine whether they meet statutory criteria.
People v. Robinson (App. 2 Dist. 1998) 74 Cal.Rptr.2d 52, 63 Cal.App.4th 348. Constitutional Law  2813;
Mental Health  433(1)

Mentally Disordered Offender (MDO) statutory provisions for involuntary treatment of allegedly mentally
disordered offenders are neither punitive in purpose nor effect, and so Legislature's express provision that a
MDO hearing shall be a civil hearing applies. People v. Superior Court (Myers) (App. 2 Dist. 1996) 58
Cal.Rptr.2d 32, 50 Cal.App.4th 826, review denied. Mental Health  436.1

Defendant in continued treatment proceeding has due process right to reasonable amount of time to prepare for
trial. People v. Kirkland (App. 4 Dist. 1994) 29 Cal.Rptr.2d 863, 24 Cal.App.4th 891, review denied.
Constitutional Law  4335

1.5. Duties of court

A trial court has no sua sponte duty, in a hearing on a petition for a one-year extension of an offender's
commitment as mentally disordered offender (MDO), to determine whether the offender can be safely and
effectively treated on an outpatient basis, if the evidence presented at the recommitment hearing is not sufficient
to make a finding that the person can be safely and effectively treated on an outpatient basis. People v. Rish
(App. 2 Dist. 2008) 78 Cal.Rptr.3d 455, 163 Cal.App.4th 1370. Mental Health  437

2. Obligation to provide treatment

Under Mentally Disordered Prisoners Act (MDPA) there is no requirement for continuous treatment as
predicate for proceedings for recommitment for continued involuntary treatment of mental disorder of offender
imprisoned after refusing to accept treatment as condition of parole or after violating parole; MDPA imposes no
obligation on prison officials to provide mentally disordered offenders with either continuous or involuntary
treatment while in prison. People v. Kirkland (App. 4 Dist. 1994) 29 Cal.Rptr.2d 863, 24 Cal.App.4th 891,
review denied. Mental Health  436.1; Prisons  17(2)

3. Involuntary treatment

Since the rights of a mentally disordered offender (MDO) are the same as those of patients involuntarily
committed under the Lanterman-Petris-Short Act (LPS Act), in nonemergency circumstances, an MDO can be
compelled to be treated with antipsychotic medication only if he is determined by a court to be incompetent to
refuse medical treatment, or the MDO is determined by a court to be a danger to others within the meaning of
the LPS Act. In re Qawi (2004) 7 Cal.Rptr.3d 780, 32 Cal.4th 1, 81 P.3d 224, on remand 2004 WL 407059,
unpublished. Mental Health  436.1

Under Mentally Disordered Prisoners Act (MDPA), for recommitment for continued involuntary treatment of
mental disorder, previous treatment being continued need not be involuntary; use of word "involuntary" in
statute refers to subsequent treatment to which offender is involuntarily committed. People v. Kirkland (App. 4
Dist. 1994) 29 Cal.Rptr.2d 863, 24 Cal.App.4th 891, review denied. Mental Health  436.1

Prison officials cannot force prisoner to undergo medical treatment involuntarily if prisoner is competent to
refuse treatment, unless treatment is required by prison security or similar countervailing state interest. People



v. Kirkland (App. 4 Dist. 1994) 29 Cal.Rptr.2d 863, 24 Cal.App.4th 891, review denied. Prisons  17(2)

Prison officials cannot submit prisoner to long-term involuntary treatment with antipsychotic drugs unless it is
found, in judicial proceeding, that, among other things, prisoner is incompetent to refuse medication. People v.
Kirkland (App. 4 Dist. 1994) 29 Cal.Rptr.2d 863, 24 Cal.App.4th 891, review denied. Prisons  17(2)

3.5. Right to refuse treatment

The right of a mentally disordered offender (MDO) to refuse antipsychotic medication may be limited pursuant
to State Department of Mental Health regulations modifying the MDO's rights as is necessary in order to
provide for the reasonable security of the inpatient facility in which the patient is being held. In re Qawi (2004)
7 Cal.Rptr.3d 780, 32 Cal.4th 1, 81 P.3d 224, on remand 2004 WL 407059, unpublished. Mental Health 
436.1

3.7. Outpatient treatment

Upon finding a person to be a mentally disordered offender (MDO), the committing court need not release the
MDO on outpatient status, even if the person was being treated in an outpatient program at the time the MDO
petition was filed, if the court finds no reasonable cause to believe that the committed person can be safely and
effectively treated on an outpatient basis. People v. Brandon (App. 4 Dist. 2008) 82 Cal.Rptr.3d 617, 166
Cal.App.4th 238, review filed. Mental Health  436.1

Remedy for trial court's failure to appreciate its authority to release mentally disordered offender (MDO) for
outpatient treatment in MDO recommitment hearing was remand to make appropriate findings, rather than
immediate release of MDO for outpatient treatment based on testimony of sole physician who testified at
hearing. People v. May (App. 1 Dist. 2007) 65 Cal.Rptr.3d 873, 155 Cal.App.4th 350. Mental Health  437

The trial court in a proceeding to recommit a mentally disordered offender (MDO) has authority to release an
MDO for outpatient treatment without following the outpatient release procedures described in the statutes
governing outpatient treatment for other types of offenders. People v. May (App. 1 Dist. 2007) 65 Cal.Rptr.3d
873, 155 Cal.App.4th 350. Mental Health  437

4. Evaluation on remission

Mentally disordered offender (MDO) was not prejudiced, for due process purposes, by medical director's failure
to issue, not less than 180 days before offender's parole date, a written evaluation on remission in connection
with state's petition for continued involuntary treatment, even if such failure caused offender to abandon his
appeal of his MDO certification, as offender was not entitled to notice of the medical director's decision, and
thus, offender could not rely on presence or absence of medical director's written evaluation. People v.
Fernandez (App. 6 Dist. 1999) 82 Cal.Rptr.2d 469, 70 Cal.App.4th 117, rehearing denied, review denied.
Constitutional Law  4337; Mental Health  51.15; Mental Health  437

There was no practical impossibility for mentally disordered offender (MDO) to litigate both his MDO
certification and the state's petition for continued involuntary treatment, and thus, offender was not prejudiced,
for due process purposes, by medical director's failure to issue, not less than 180 days before offender's parole
date, a written evaluation on remission in connection with state's petition. People v. Fernandez (App. 6 Dist.
1999) 82 Cal.Rptr.2d 469, 70 Cal.App.4th 117, rehearing denied, review denied. Constitutional Law  4338;
Mental Health  51.15; Mental Health  437

4.3. Recommitment

Although district attorney's untimely filing of recommitment petition for mentally disordered offender (MDO)
resulted in court's loss of jurisdiction to extend an MDO's commitment under MDO Act, civil commitment of
MDO under Lanterman-Petris-Short (LPS) Act was not precluded. People v. Allen (2007) 64 Cal.Rptr.3d 124,
42 Cal.4th 91, 164 P.3d 557. Mental Health  36

Statute governing recommitment procedures for mentally disordered offender (MDO) does not apply when the



MDO has not received a year of inpatient treatment. People v. Morris (App. 4 Dist. 2005) 23 Cal.Rptr.3d 881,
126 Cal.App.4th 527, modified on denial of rehearing, review denied. Mental Health  436.1

Neither mentally disordered offender (MDO) statute governing recommitment of MDO on inpatient status or
statute on outpatient status required People to petition to recommit MDO who received less than a year of
inpatient treatment; thus People were not required to file petition to recommit MDO who spent entire one-year
MDO commitment on outpatient status. People v. Morris (App. 4 Dist. 2005) 23 Cal.Rptr.3d 881, 126
Cal.App.4th 527, modified on denial of rehearing, review denied. Mental Health  436.1

4.5. Counsel, right to

Convict's right to self-representation in mentally disordered offender (MDO) proceeding, which sought to
extend convict's commitment, could not be taken away without due process of law once right had been given,
although any such right was only statutory, not constitutional. People v. Williams (App. 4 Dist. 2003) 2
Cal.Rptr.3d 890, 110 Cal.App.4th 1577. Constitutional Law  4337; Mental Health  437

4.7. Self-representation

Trial court's denial of convict's request for self-representation in mentally disordered offender (MDO)
proceeding, which sought to extend convict's commitment, did not violate convict's due process rights, since
trial court allowed convict to make request, hearing was conducted before judge, and court listened to convict's
arguments, reviewed record, and denied request due to severity and complexity of case. People v. Williams
(App. 4 Dist. 2003) 2 Cal.Rptr.3d 890, 110 Cal.App.4th 1577. Constitutional Law  4337; Mental Health

 437

Trial court's decision to grant or deny request for self-representation was committed to its sound discretion in
mentally disordered offender (MDO) proceeding, because no constitutional right to self-representation was
implicated. People v. Williams (App. 4 Dist. 2003) 2 Cal.Rptr.3d 890, 110 Cal.App.4th 1577. Mental Health

 436.1

Any error that may have occurred in trial court's handling of convict's request for self-representation in mentally
disordered offender (MDO) proceeding was harmless, since evidence to support continued commitment of
convict as MDO was overwhelming, and convict's request was attempt to have irrelevant articles concerning
police and court misconduct admitted into evidence. People v. Williams (App. 4 Dist. 2003) 2 Cal.Rptr.3d 890,
110 Cal.App.4th 1577. Mental Health  437

Even if Faretta standards concerning criminal defendant's right to self-representation were applicable in
mentally disordered offender (MDO) proceeding, convict's expressed dissatisfaction with defense counsel and
evidence that would be admitted did not constitute unequivocal request to represent himself that would have
necessitated granting Faretta motion, since convict did not request that he be allowed to represent himself for
entire trial, but rather request came only as result of disagreement with defense counsel concerning irrelevant
newspaper articles and court's acknowledgement that articles were not admissible. People v. Williams (App. 4
Dist. 2003) 2 Cal.Rptr.3d 890, 110 Cal.App.4th 1577. Mental Health  436.1

Because a proceeding to determine whether a defendant is qualified for commitment as a mentally disordered
offender (MDO) is civil in nature, the prospective committee has no constitutional right to represent him- or
herself. People v. Hannibal (App. 2 Dist. 2006) 49 Cal.Rptr.3d 645, 143 Cal.App.4th 1087, modified on denial
of rehearing, review denied. Mental Health  436.1

Denial of prospective committee's request for self-representation in civil proceeding to determine whether he
was qualified for ongoing mental health commitment as an mentally disordered offender (MDO) was not an
abuse of discretion; although he had some understanding of criteria used to determine MDO qualification, and
he had successfully represented himself in prior MDO proceeding, prospective committee's request was
equivocal, as he indicated willingness to work with another lawyer, and his communications at the MDO
hearing demonstrated that he failed to appreciate the full complexity of the collateral estoppel and res judicata
issues implicated in the second MDO proceeding, and his need for a lawyer to properly present those issues.



People v. Hannibal (App. 2 Dist. 2006) 49 Cal.Rptr.3d 645, 143 Cal.App.4th 1087, modified on denial of
rehearing, review denied. Mental Health  436.1

5. Parolees

Proceedings for recommitment for continued involuntary treatment of mental disorder may be initiated for
offender who, at time of such initiation, is in physical custody for parole violations; recommitment procedures
are intended to apply to all mentally disordered offenders who are subject to treatment as condition of parole,
including those who agree to treatment as condition of parole, are released on parole and then violate parole,
resulting in parole revocation and return to custody. People v. Kirkland (App. 4 Dist. 1994) 29 Cal.Rptr.2d 863,
24 Cal.App.4th 891, review denied. Mental Health  436.1

6. Failure to timely file petition

Unexcused, six-month delay in filing of petition seeking involuntary commitment of an individual as a mentally
disordered offender (MDO) at the expiration of a parole period violated due process, warranting dismissal of
petition; delay was extensive, proffered justification, that deputy district attorney mishandled file, was trivial,
parolee and his counsel were in no way at fault for the delay, delay necessitated significant period of postrelease
date pretrial confinement, and district attorney delayed production of necessary discovery until parolee's release
date. People v. Tatum (App. 4 Dist. 2008) 73 Cal.Rptr.3d 718, 161 Cal.App.4th 41. Constitutional Law 
4337; Mental Health  436.1

For purposes of due process analysis, some prejudice is necessarily established whenever the state's unexcused
late filing of a petition seeking involuntary commitment of an individual as a mentally disordered offender
(MDO) at the expiration of a parole period forces an offender to "choose" between curtailing otherwise
necessary trial preparation to ensure a preexpiration trial, or agreeing to a continuance of the trial date beyond
the release date, thus suffering unauthorized postrelease confinement; the degree of prejudice will depend on
various factors such as the time required to properly mount a defense, and the requisite length of the delay that
will be occasioned by the untimely filing. People v. Tatum (App. 4 Dist. 2008) 73 Cal.Rptr.3d 718, 161
Cal.App.4th 41. Constitutional Law  4337; Mental Health  436.1

Length of delay is a relevant factor in evaluating existence of good cause and whether due process is violated
by District Attorney's untimely filing of petition seeking involuntary commitment of an individual as a mentally
disordered offender (MDO) at the expiration of a parole period; for example, negligence may be sufficient
cause to excuse a minor delay, but becomes less compelling as a justification for an extensive delay. People v.
Tatum (App. 4 Dist. 2008) 73 Cal.Rptr.3d 718, 161 Cal.App.4th 41. Constitutional Law  4337; Mental
Health  436.1

Where there is no prejudice, there is no due process violation, regardless of the reasons, or lack thereof, for the
delay in filing of petition seeking involuntary commitment of an individual as a mentally disordered offender
(MDO) at the expiration of a parole period. People v. Tatum (App. 4 Dist. 2008) 73 Cal.Rptr.3d 718, 161
Cal.App.4th 41. Constitutional Law  4337; Mental Health  436.1

Trial court's finding of "good cause," if any, as would support untimely filing of petition seeking involuntary
commitment of an individual as a mentally disordered offender (MDO) at the expiration of a parole period, is
reviewed on appeal for abuse of discretion. People v. Tatum (App. 4 Dist. 2008) 73 Cal.Rptr.3d 718, 161
Cal.App.4th 41. Mental Health  436.1

District Attorney seeking involuntary commitment of an individual as a mentally disordered offender (MDO) at
the expiration of a parole period must file the petition sufficiently in advance of an offender's release date to
allow trial reasonably to commence 30 days prior to his or her release; if the District Attorney fails to do so, the
petition may be deemed untimely, requiring either a waiver by the offender, or a finding of good cause to
excuse its untimely filing. People v. Tatum (App. 4 Dist. 2008) 73 Cal.Rptr.3d 718, 161 Cal.App.4th 41. Mental
Health  436.1

Hearing on petition to extend commitment of alleged mentally disordered offender (MDO) is not punitive, and



therefore, committee is not entitled to a criminal defendant's absolute right to refuse to testify. People v.
Merfeld (App. 1 Dist. 1997) 67 Cal.Rptr.2d 759, 57 Cal.App.4th 1440, rehearing denied. Mental Health 
439.1

People's negligent failure to file petition for extended commitment until nearly one month after expiration of
parolee's latest commitment to mental hospital violated parolee's right to due process by precluding him from
preparing for hearing on petition prior to expiration of his commitment, thus warranting dismissal of petition,
despite danger to public allegedly posed by parolee, who had been convicted of forcible rape and resisting
executive officer. Zachary v. Superior Court (App. 3 Dist. 1997) 67 Cal.Rptr.2d 532, 57 Cal.App.4th 1026.
Constitutional Law  4337; Mental Health  437

6.5. Dismissal

Trial court faced with the question of whether to dismiss a late-filed petition seeking involuntary commitment
of an individual as a mentally disordered offender (MDO) at the expiration of a parole period must evaluate the
circumstances of the delay and the implications of continuing with trial under a due process rubric. People v.
Tatum (App. 4 Dist. 2008) 73 Cal.Rptr.3d 718, 161 Cal.App.4th 41. Constitutional Law  4337; Mental
Health  436.1

Dismissal of petition seeking involuntary commitment of an individual as a mentally disordered offender
(MDO) at the expiration of a parole period may be a proper remedy when petition is untimely filed and delay
was not excused by good cause. People v. Tatum (App. 4 Dist. 2008) 73 Cal.Rptr.3d 718, 161 Cal.App.4th 41.
Mental Health  436.1

7. Jurisdiction

It is not jurisdictional error for a trial court to hold a trial on a petition to commit an offender as mentally
disordered offender (MDO) after the offender's release date with no time waiver and with no good cause, and
thus, the offender is not entitled to be released unless he or she objects. People v. Brandon (App. 4 Dist. 2008)
82 Cal.Rptr.3d 617, 166 Cal.App.4th 238, review filed. Mental Health  436.1

In light of legislative intent that mentally disordered offender (MDO) commitment be one year, MDO Act's
requirement that petition for recommitment be filed prior to termination of commitment was mandatory such
that trial court lacked jurisdiction to order recommitment of MDO when district attorney filed petition after
termination of prior commitment. People v. Allen (2007) 64 Cal.Rptr.3d 124, 42 Cal.4th 91, 164 P.3d 557.
Mental Health  437

Defendant's scheduled release date was not a mandatory deadline by which time trial on a petition for additional
commitment and treatment of defendant as a mentally disordered offender (MDO) had to be completed, and
thus, trial court did not lose jurisdiction over the matter when defendant's parole term expired. People v.
Williams (App. 6 Dist. 1999) 92 Cal.Rptr.2d 1, 77 Cal.App.4th 436.

Passing of defendant's scheduled parole release date did not deprive trial court of personal jurisdiction over
defendant in a proceeding on a petition for additional commitment and treatment of a defendant as a mentally
disordered offender (MDO). People v. Williams (App. 6 Dist. 1999) 92 Cal.Rptr.2d 1, 77 Cal.App.4th 436.

Even if a petition for additional commitment and treatment of a defendant as a mentally disordered offender
(MDO) did have to be supported by the declaration of an expert, absence of such a declaration would not have
deprived trial court of jurisdiction to proceed. People v. Williams (App. 6 Dist. 1999) 92 Cal.Rptr.2d 1, 77
Cal.App.4th 436.

7.5. Nature of hearing

Mentally disordered offender (MDO) proceedings are civil in nature, and thus right to counsel in MDO
proceeding is statutory right, not right based on constitutional right of self-representation in criminal cases.
People v. Williams (App. 4 Dist. 2003) 2 Cal.Rptr.3d 890, 110 Cal.App.4th 1577. Mental Health  436.1



Although a hearing on a petition for extended involuntary treatment, like a competency hearing, is something of
a hybrid, i.e., a civil hearing with criminal procedural protections, it is nonetheless, as statute clearly states, a
civil hearing. People v. Montoya (App. 4 Dist. 2001) 103 Cal.Rptr.2d 579, 86 Cal.App.4th 825. Mental Health
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8. Time of hearing or trial

Offender's act of absconding from outpatient mental health treatment, which was required as condition of her
parole, afforded good cause to delay trial on People's petition to commit her as mentally disordered offender
(MDO) until reasonable time after she was reapprehended. People v. Brandon (App. 4 Dist. 2008) 82
Cal.Rptr.3d 617, 166 Cal.App.4th 238, review filed. Mental Health  436.1

Even if trial on petition seeking involuntary commitment of an individual as a mentally disordered offender
(MDO) at the expiration of a parole period occurs in violation of directory time requirements, the commitment
proceeding is not rendered invalid absent a due process violation. People v. Tatum (App. 4 Dist. 2008) 73
Cal.Rptr.3d 718, 161 Cal.App.4th 41. Mental Health  436.1

Even if a statutory violation has occurred, proceedings may still move forward on petition seeking involuntary
commitment of an individual as a mentally disordered offender (MDO) at the expiration of a parole period; this
is because, apart from the requirement that a petition be filed prior to the offender's release date, the statutory
time limits contained are not mandatory or jurisdictional, but directory. People v. Tatum (App. 4 Dist. 2008) 73
Cal.Rptr.3d 718, 161 Cal.App.4th 41. Mental Health  436.1

A determination that a mentally disordered offender (MDO) is incompetent to refuse medical treatment, or is
dangerous within the meaning of the Lanterman-Petris-Short Act (LPS Act), may be adjudicated at the time at
which he or she is committed or recommitted as an MDO, or within the commitment period. In re Qawi (2004)
7 Cal.Rptr.3d 780, 32 Cal.4th 1, 81 P.3d 224, on remand 2004 WL 407059, unpublished. Health  912;
Mental Health  436.1

The 30-day deadline for trial on a petition to extend a defendant's commitment as a mentally disordered
offender (MDO) is directory and not mandatory, and is primarily designed to serve the interests of the public,
rather than the MDO, by providing reasonable assurance that an MDO will not be released unless and until a
determination is made that he or she does not pose a substantial danger to others. People v. Noble (App. 2 Dist.
2002) 121 Cal.Rptr.2d 918, 100 Cal.App.4th 184, rehearing denied, review denied. Mental Health  436.1

A trial on a petition to extend a defendant's commitment as a mentally disordered offender (MDO), commenced
less than 30 days before an MDO's scheduled release date, is not automatically invalid, nor does the trial court
lose jurisdiction if trial commences after the deadline has passed. People v. Noble (App. 2 Dist. 2002) 121
Cal.Rptr.2d 918, 100 Cal.App.4th 184, rehearing denied, review denied. Mental Health  436.1

Defense counsel's obligation to another client, standing alone, did not constitute good cause to delay defendant's
trial on the People's petition for an additional year of commitment and involuntary treatment for defendant as a
mentally disordered offender (MDO). People v. Williams (App. 6 Dist. 1999) 92 Cal.Rptr.2d 1, 77 Cal.App.4th
436.

Statutory requirement that trial on a petition for additional commitment and treatment of a defendant as a
mentally disordered offender (MDO) be held at least 30 days before the defendant is scheduled for release from
parole was directory, not mandatory, and thus, noncompliance did not divest trial court of jurisdiction to
proceed; practical purpose of the deadline was to ensure a reasonable amount of time in which to conduct a trial
before the defendant was due to be released, primarily to serve the interests of the public, not the defendant.
People v. Williams (App. 6 Dist. 1999) 92 Cal.Rptr.2d 1, 77 Cal.App.4th 436.

Even when a petition for additional commitment and treatment of a defendant as a mentally disordered offender
(MDO) is filed before a scheduled release date, a defendant is entitled to adequate time to prepare for a trial
before the state interferes with his or her liberty, and to maintain custody after a release date and pending a final
determination on a petition interferes with an MDO's liberty interests. People v. Williams (App. 6 Dist. 1999)



92 Cal.Rptr.2d 1, 77 Cal.App.4th 436.

Medical director's failure to issue written evaluation on remission not less than 180 days before mentally
disordered offender's (MDO) release date does not automatically preclude a finding of good cause for state's
failure to commence hearing on petition for continued involuntary treatment not less than 30 days before
offender's release date. People v. Fernandez (App. 6 Dist. 1999) 82 Cal.Rptr.2d 469, 70 Cal.App.4th 117,
rehearing denied, review denied. Mental Health  436.1

Mentally disordered offender's (MDO) due process rights were not prejudiced by state's failure to commence
hearing on petition for continued involuntary treatment not less than 30 days before offender's parole date, as
offender had adequate time to prepare his defense and fact that trial continued past offender's parole date was
due to continuances granted at offender's request. People v. Fernandez (App. 6 Dist. 1999) 82 Cal.Rptr.2d 469,
70 Cal.App.4th 117, rehearing denied, review denied. Constitutional Law  4338; Mental Health  437

Trial court did not abuse its discretion in finding good cause for state's failure to commence hearing on petition
for continued involuntary treatment of mentally disordered offender (MDO) not less than 30 days before
offender's parole date; state made diligent efforts to bring the matter to trial after medical director's late issuance
of written evaluation on remission. People v. Fernandez (App. 6 Dist. 1999) 82 Cal.Rptr.2d 469, 70 Cal.App.4th
117, rehearing denied, review denied. Mental Health  51.15; Mental Health  437

Failure to begin proceeding for recommitment for continued involuntary treatment of mentally disordered
offender at least 30 days before offender's parole termination date did not prejudice offender; trial was
completed prior to release date. People v. Kirkland (App. 4 Dist. 1994) 29 Cal.Rptr.2d 863, 24 Cal.App.4th
891, review denied. Mental Health  436.1

Prosecution showed good cause for its delay in not bringing proceeding for recommitment for continued
involuntary treatment of mentally disordered offender to trial at least 30 days before offender's parole
termination date; remission evaluation was submitted late, prosecution received misinformation as to offender's
release date, and offender was moved to different prison without notification of prosecution. People v. Kirkland
(App. 4 Dist. 1994) 29 Cal.Rptr.2d 863, 24 Cal.App.4th 891, review denied. Mental Health  436.1

Mentally disordered offender had reasonable time to prepare for continued treatment proceeding, despite fact
that counsel had only a little over two weeks to prepare; while counsel claimed he had insufficient time to
obtain defense experts, counsel never requested appointment of any experts, and lack of time to establish
attorney-client relationship was result of offender's failure to cooperate with appointed counsel. People v.
Kirkland (App. 4 Dist. 1994) 29 Cal.Rptr.2d 863, 24 Cal.App.4th 891, review denied. Mental Health  436.1

9. Evidence

Even assuming that trial court had sua sponte duty, in hearing on petition for one-year extension of offender's
commitment as mentally disordered offender (MDO), to determine whether offender could be safely and
effectively treated on an outpatient basis, no substantial evidence would have supported a finding that he could
be, since focus of hearing was on whether offender continued to qualify as MDO rather than on suitability for
outpatient treatment; only relevant evidence was offender's testimony that, if released from hospital, he would
take all prescribed medications and seek outpatient treatment on his own. People v. Rish (App. 2 Dist. 2008) 78
Cal.Rptr.3d 455, 163 Cal.App.4th 1370. Mental Health  437

Even assuming that trial court had sua sponte duty, in hearing on petition for one-year extension of offender's
commitment as mentally disordered offender (MDO), to determine whether offender could be safely and
effectively treated on an outpatient basis, a finding that offender could not have been treated on outpatient basis
would have been supported by substantial evidence, including testimony of offender's aggressive conduct
toward others at the hospital, marijuana use at hospital, need for medication to control his mental illness, limited
insight into his mental illness, and low likelihood of complying with medication regimen if released into
community. People v. Rish (App. 2 Dist. 2008) 78 Cal.Rptr.3d 455, 163 Cal.App.4th 1370. Mental Health 
437



Reference in parole report to defendant's molestation of a young girl was unreliable hearsay, and, therefore,
experts could not consider that incident in forming their opinions as to whether defendant was a mentally
disordered offender (MDO); parole report failed to identify the source of the information regarding the incident,
and nothing in the report or the record as a whole indicated that the parole agent obtained the information from
police officers, witnesses, the victim and her family, arrest or crime reports, his own investigation, or any other
source that could be deemed reliable. People v. Dodd (App. 2 Dist. 2005) 35 Cal.Rptr.3d 692, 133 Cal.App.4th
1564. Criminal Law  625.15

Petition for additional commitment and treatment of a defendant as a mentally disordered offender (MDO) did
not have to be supported by the declaration of an expert. People v. Williams (App. 6 Dist. 1999) 92 Cal.Rptr.2d
1, 77 Cal.App.4th 436.

9.5. Expert opinions

A qualified expert is entitled to render an opinion on the criteria necessary for a mentally disordered offender
(MDO) commitment, and may base that opinion on information that is itself inadmissible hearsay if the
information is reliable and of the type reasonably relied upon by experts on the subject. People v. Dodd (App. 2
Dist. 2005) 35 Cal.Rptr.3d 692, 133 Cal.App.4th 1564. Criminal Law  625.15

10. Self-incrimination

In hearing on petition to extend commitment of alleged mentally disordered offender (MDO), committee could
be called as witness and could be required to respond to nonincriminatory questioning which may have revealed
his mental condition to jury. People v. Merfeld (App. 1 Dist. 1997) 67 Cal.Rptr.2d 759, 57 Cal.App.4th 1440,
rehearing denied. Witnesses  4

11. Review, generally

Because right to counsel in mentally disordered offender (MDO) proceedings was statutory, not constitutional
right, Court of Appeal would reverse trial court's denial of request for self-representation only if it were more
probable than not that convict, whose commitment state sought to extend, would have received better result had
he been allowed to represent himself. People v. Williams (App. 4 Dist. 2003) 2 Cal.Rptr.3d 890, 110
Cal.App.4th 1577. Mental Health  437

The Court of Appeal would not dismiss offender's appeal of extension of his commitment as mentally
disordered offender (MDO) as moot, even though one-year term of extension had expired, since appeal raised
important issue of whether trial court was required to consider outpatient treatment sua sponte, and petitions
imposing one-year extensions would evade review if they were not reviewed after term of extension expired.
People v. Rish (App. 2 Dist. 2008) 78 Cal.Rptr.3d 455, 163 Cal.App.4th 1370. Mental Health  437

Absent evidence that offender would have filed supplemental brief had he known that the Court of Appeal
would not independently review record, the Court of Appeal would dismiss appeal of post-conviction
commitment under Mentally Disordered Offender Act (MDOA) on its own motion; offender's attorney filed
brief raising no issues, offender was served with copy of brief and informed of his right to file supplemental
brief identifying any issues, and offender did not file supplemental brief. People v. Taylor (App. 2 Dist. 2008)
72 Cal.Rptr.3d 740, 160 Cal.App.4th 304, review denied. Mental Health  436.1

A probation report is generally a reliable document regarding the formulation of an expert opinion on mentally
disordered offender (MDO) criteria because a probation report is required in every felony proceeding, is
typically relied on by the court in imposing sentence, and is subject to challenge by defendants both at
sentencing and in a later MDO proceeding. People v. Dodd (App. 2 Dist. 2005) 35 Cal.Rptr.3d 692, 133
Cal.App.4th 1564. Criminal Law  625.15

Even if expiration of mentally disordered offender's (MDO) one-year recommitment would have otherwise
made offender's appeal of the recommitment moot, the granting of another one-year recommitment meant that
the appeal was not moot, as appellate court's decision regarding time limits for recommitment hearing could



still affect lower court's right to continue jurisdiction under the original commitment as well as the
recommitment. People v. Fernandez (App. 6 Dist. 1999) 82 Cal.Rptr.2d 469, 70 Cal.App.4th 117, rehearing
denied, review denied. Mental Health  437

11.1. Preservation of issues

Offender's failure to seek a determination from the trial court as to whether he was suitable for outpatient
treatment, in hearing on petition for one-year extension of his commitment as mentally disordered offender
(MDO), forfeited his claim that the trial court erred in failing to make such a ruling. People v. Rish (App. 2
Dist. 2008) 78 Cal.Rptr.3d 455, 163 Cal.App.4th 1370. Mental Health  437

11.5. Remand

In a mentally disorder offender (MDO) proceeding, in which the Court of Appeal determined that the MDO
could refuse antipsychotic medication, remand was required for that court to apply the correct standard as set
forth by the Supreme Court, where, from the facts reviewed, it was unclear whether the MDO fit any of the
categories described in the correct standard. In re Qawi (2004) 7 Cal.Rptr.3d 780, 32 Cal.4th 1, 81 P.3d 224, on
remand 2004 WL 407059, unpublished. Mental Health  436.1

12. Habeas corpus

Writ of habeas corpus was the appropriate vehicle for raising a claim of ineffective assistance of counsel in
attorney's failing to object to a delay in trial on a petition for additional commitment and treatment of a
defendant as a mentally disordered offender (MDO). People v. Williams (App. 6 Dist. 1999) 92 Cal.Rptr.2d 1,
77 Cal.App.4th 436.

13. Waiver

Offender's waiver of time to bring to trial People's mentally disordered offender (MDO) petition to continue her
civil commitment and outpatient treatment after expiration of her parole extended offender's outpatient period,
precluding her from being released from conditional release program. People v. Brandon (App. 4 Dist. 2008) 82
Cal.Rptr.3d 617, 166 Cal.App.4th 238, review filed. Mental Health  436.1

Offender's waiver of time to bring to trial People's mentally disordered offender (MDO) petition to continue her
civil commitment and outpatient treatment after expiration of her parole operated as a waiver of the time limit
for the People to initiate a proceeding to revoke her outpatient status; her time waiver precluded her from being
released, and thus, it extended her outpatient period. People v. Brandon (App. 4 Dist. 2008) 82 Cal.Rptr.3d 617,
166 Cal.App.4th 238, review filed. Pardon And Parole  82

Offender's attorney's waiver of time for trial on People's petition to commit offender as mentally disordered
offender (MDO) was effective, even though offender objected to the waiver. People v. Brandon (App. 4 Dist.
2008) 82 Cal.Rptr.3d 617, 166 Cal.App.4th 238, review filed. Mental Health  436.1

By failing to object, defendant waived claim that petition for additional commitment and treatment of a
defendant as a mentally disordered offender (MDO) was defective because it was not supported by an expert
declaration. People v. Williams (App. 6 Dist. 1999) 92 Cal.Rptr.2d 1, 77 Cal.App.4th 436.

Defendant's failure to object to a trial date waived any claim based on noncompliance with the statutory
requirement that trial on a petition for additional commitment and treatment of a defendant as a mentally
disordered offender (MDO) be held at least 30 days before the defendant was scheduled for release from parole;
issue of good cause to excuse noncompliance with the 30-day requirement necessarily involved the presentation
of evidence and resolution of factual matters, rather than a pure question of law. People v. Williams (App. 6
Dist. 1999) 92 Cal.Rptr.2d 1, 77 Cal.App.4th 436.

13.5. Estoppel

Relitigation of issue of prospective committee's mental state at time of underlying battery offense, which had



been issue in prior mentally disordered offender (MDO) proceeding, was not barred by principles of res judicata
and collateral estoppel in subsequent MDO proceeding conducted when he was about to be released again on
parole after serving time for parole violation; although first proceeding resulted in conclusion that prospective
committee was not qualified for MDO commitment at that time, his treating psychologist testified at that first
hearing that she was unable to determine whether he had a severe mental disorder at time of hearing, but she
also concluded that he did suffer from severe mental disorder at time of commission of underlying battery
offense. People v. Hannibal (App. 2 Dist. 2006) 49 Cal.Rptr.3d 645, 143 Cal.App.4th 1087, modified on denial
of rehearing, review denied. Mental Health  436.1

13.7. Justiciable controversy

Expiration of mentally disordered offender's (MDO) one-year commitment period and recommitment for a
further one-year period did not render her appeal moot to the extent that she sought relief from trial court's
revocation of her outpatient status and her commitment to an inpatient program, since commitment to inpatient
program gave rise to a statutory presumption that subsequent commitments should be to the same type of
program; this presumption could have infected offender's subsequent recommitment. People v. Brandon (App. 4
Dist. 2008) 82 Cal.Rptr.3d 617, 166 Cal.App.4th 238, review filed. Mental Health  436.1

Expiration of mentally disordered offender's (MDO) one-year commitment period and recommitment for a
further one-year period rendered her appeal moot to the extent that she sought retrial on the initial commitment
petition; because defendant had already been recommitted, there was already a finding that she was still an
MDO. People v. Brandon (App. 4 Dist. 2008) 82 Cal.Rptr.3d 617, 166 Cal.App.4th 238, review filed. Mental
Health  436.1

14. Burden of proof

The state, not defendant, has the burden of proving that a defendant's mental illness is not in remission, for
purposes of extending commitment as mentally disordered offender (MDO); lack of remission is an element of
the state's case, not an affirmative defense. People v. Noble (App. 2 Dist. 2002) 121 Cal.Rptr.2d 918, 100
Cal.App.4th 184, rehearing denied, review denied. Mental Health  438

15. District attorney's authority

District attorney had no authority to initiate proceedings for recommitment of mentally disordered offender
(MDO), unless director of facility or program providing prisoner's treatment stated in written evaluation that
prisoner's severe mental disorder was not in remission, or could not be kept in remission without treatment.
Cuccia v. Superior Court (App. 2 Dist. 2007) 62 Cal.Rptr.3d 796, 153 Cal.App.4th 347, review denied. Mental
Health  436.1

§ 2972.1. Outpatient status; continuation, termination, or confinement to treatment facility; procedure 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) Outpatient status for persons committed pursuant to Section 2972 shall be for a period not to exceed one
year.  Pursuant to Section 1606, at the end of a period of outpatient status approved by the court, the court shall,
after actual notice to the prosecutor, the defense attorney, the community program director or a designee, the
medical director of the facility that is treating the person, and the person on outpatient status, and after a hearing
in court, either discharge the person from commitment under appropriate provisions of law, order the person
confined to a treatment facility, or renew its approval of outpatient status.

(b) Prior to the hearing described in subdivision (a), the community program director or a designee shall furnish
a report and recommendation to the court, the prosecution, the defense attorney, the medical director of the
facility that is treating the person, and the person on outpatient status.  If the recommendation is that the person
continue on outpatient status or be confined to a treatment facility, the report shall also contain a statement that



conforms with requirements of subdivision (c).

(c)(1) Upon receipt of a report prepared pursuant to Section 1606 that recommends confinement or continued
outpatient treatment, the court shall direct prior defense counsel, or, if necessary, appoint new defense counsel,
to meet and confer with the person who is on outpatient status and explain the recommendation contained
therein.  Following this meeting, both defense counsel and the person on outpatient status shall sign and return
to the court a form which shall read as follows:

"Check One:

"___ I do not believe that I need further treatment and I demand a jury trial to decide this question.

"___ I accept the recommendation that I continue treatment."

(2) The signed form shall be returned to the court at least 10 days prior to the hearing described in subdivision
(a).  If the person on outpatient status refuses or is unable to sign the form, his or her counsel shall indicate, in
writing, that the form and the report prepared pursuant to Section 1606 were explained to the person and the
person refused or was unable to sign the form.

(d) If the person on outpatient status either requests a jury trial or fails to waive his or her right to a jury trial, a
jury trial meeting all of the requirements of Section 2972 shall be set within 60 days of the initial hearing.

(e) The trier of fact, or the court if trial is waived, shall determine whether or not the requirements of
subdivisions (c) and (d) of Section 2972 have been met.  The court shall then make an appropriate disposition
under subdivision (a) of this section.

(f) The court shall notify the community program director or a designee, the person on outpatient status, and the
medical director or person in charge of the facility providing treatment of the person whether or not the person
was found suitable for release.

CREDIT(S)
(Added by Stats.2000, c. 324 (A.B.1881), § 4.)

Historical Notes

Historical And Statutory Notes

2000 Legislation
Section 5 of Stats.2000, c. 324 (A.B.1881), provides:
"Nothing in this act shall be construed to extend the maximum period of parole of a mentally disordered

offender."

Research References

Law Review And Journal Commentaries

Catch 22: An inquiry into the competency of mentally disordered offenders to waive their right to
recommitment hearings.  Alexandra B. McLeod, 32 McGeorge L.Rev. 593 (2001).

A primer on the civil trial of a sexually violent predator.  Judge Joan Comparet-Cassani, 37 San
Diego L.Rev. 1057 (Fall 2000).

Notes Of Decisions

Construction with other laws   1/2 
Preservation of issues 2



Recommitment 1

. Construction with other laws

Statute governing requests to revoke outpatient status of mentally disordered offenders (MDO) did not apply to
People's request to revoke offender's outpatient status, even though petition to commit offender as MDO had
been filed, where offender was in an outpatient program as condition of parole and had not yet been committed
as MDO, and offender's outpatient status evidently had not yet been confirmed by a court because she initially
had been committed to an inpatient program. People v. Brandon (App. 4 Dist. 2008) 82 Cal.Rptr.3d 617, 166
Cal.App.4th 238, review filed. Pardon And Parole  77.1

1. Recommitment

With respect to the recommitment of a mentally disordered offender (MDO) who has received a year of
outpatient treatment, the court is required to calendar a hearing no later than 30 days after the end of the
one-year period of outpatient status to consider whether to discharge the MDO from commitment, order the
MDO confined to a treatment facility, or renew its approval of the MDO's outpatient status. People v. Morris
(App. 4 Dist. 2005) 23 Cal.Rptr.3d 881, 126 Cal.App.4th 527, modified on denial of rehearing, review denied.
Mental Health  436.1

Neither mentally disordered offender (MDO) statute governing recommitment of MDO on inpatient status or
statute on outpatient status required People to petition to recommit MDO who received less than a year of
inpatient treatment; thus People were not required to file petition to recommit MDO who spent entire one-year
MDO commitment on outpatient status. People v. Morris (App. 4 Dist. 2005) 23 Cal.Rptr.3d 881, 126
Cal.App.4th 527, modified on denial of rehearing, review denied. Mental Health  436.1

2. Preservation of issues

Offender invited any error in trial court's grant of People's motion to revoke her outpatient status under statute
governing requests to revoke outpatient status of other mentally impaired offenders, rather than statute
applicable to mentally disordered offender (MDO) commitments, and thus waived right to challenge on appeal,
by arguing, in support of her earlier motion to be placed back on outpatient status pending trial, that the
prosecution had to proceed pursuant to statute applicable to other mentally impaired offenders. People v.
Brandon (App. 4 Dist. 2008) 82 Cal.Rptr.3d 617, 166 Cal.App.4th 238, review filed. Mental Health  436.1

Offender was precluded by her failure to raise the issue in the trial court from asserting on appeal that trial court
erred by granting the People's motion to revoke her outpatient status because the People proceeded under statute
governing requests to revoke outpatient status of other mentally impaired offenders, rather than statute
applicable to mentally disordered offender (MDO) commitments, since asserted error could have been easily
cured or avoided if raised promptly; trial court did not lack fundamental jurisdiction to revoke offender's
outpatient status, and thus offender's complaint that court disregarded statutory limitations on that power was
subject to forfeiture. People v. Brandon (App. 4 Dist. 2008) 82 Cal.Rptr.3d 617, 166 Cal.App.4th 238, review
filed. Mental Health  436.1

§ 2974. Placement of certain inmates prior to release or parolees in state hospital; probable cause 

     •     Historical Notes     •     Research References

Before releasing any inmate or terminating supervision of any parolee who is a danger to self or others, or
gravely disabled as a result of mental disorder and who does not come within the provisions of Section 2962,
the Director of Corrections may, upon probable cause, place, or cause to be placed, the person in a state hospital
pursuant to the Lanterman-Petris-Short Act, Part 1 (commencing with Section 5000) of Division 5 of the



Welfare and Institutions Code.

CREDIT(S)
(Added by Stats.1986, c. 858, § 8.)

Historical Notes

Historical And Statutory Notes

2000 Main Volume
The provisions of this section were formerly contained in subd.(g) of § 2960.

Research References

Code Of Regulations References

Inmates/parolees placements in department of mental health hospitals, see 15 Cal. Code of Regs. §
3369.1.

Law Review And Journal Commentaries

Escaping the asylum: When freedom is a crime.  Grant H. Morris, 40 San Diego L.Rev. 481 (2003).
A primer on the civil trial of a sexually violent predator.  Judge Joan Comparet-Cassani, 37 San

Diego L.Rev. 1057 (Fall 2000).

§ 2976. Cost of treatment; state expense; inpatient treatment of person placed outside of department of
corrections facility not deemed release from imprisonment or custody 

     •     Historical Notes     •     Research References

(a) The cost of inpatient or outpatient treatment under Section 2962 or 2972 shall be a state expense while the
person is under the jurisdiction of the Department of Corrections or the State Department of Mental Health.

(b) Any person placed outside of a facility of the Department of Corrections for the purposes of inpatient
treatment under this article shall not be deemed to be released from imprisonment or from the custody of the
Department of Corrections prior to the expiration of the maximum term of imprisonment of the person.

CREDIT(S)
(Added by Stats.1986, c. 858, § 9.  Amended by Stats.1991, c. 435 (A.B.655),§ 5.)

Historical Notes

Historical And Statutory Notes

2000 Main Volume
The provisions of this section were formerly contained in subds.(h) and (i) of§ 2960.
The 1991 amendment, in subd.(a), substituted "Section 2962 or 2972" for "this article", and inserted "or

the State Department of Mental Health".

Research References



Law Review And Journal Commentaries

A primer on the civil trial of a sexually violent predator.  Judge Joan Comparet-Cassani, 37 San
Diego L.Rev. 1057 (Fall 2000).

§ 2978. Independent professionals appointed by board of prison terms; qualifications; list 

     •     Historical Notes     •     Research References

(a) Any independent professionals appointed by the Board of Prison Terms for purposes of this article shall not
be state government employees; shall have at least five years of experience in the diagnosis and treatment of
mental disorders; and shall include psychiatrists, and licensed psychologists who have a doctoral degree in
psychology.

(b) On July 1 of each year the Department of Corrections and the State Department of Mental Health shall
submit to the Board of Prison Terms a list of 20 or more independent professionals on which both departments
concur.  The professionals shall not be state government employees and shall have at least five years of
experience in the diagnosis and treatment of mental disorders and shall include psychiatrists and licensed
psychologists who have a doctoral degree in psychology.  For purposes of this article, when the Board of Prison
Terms receives the list, they shall only appoint independent professionals from the list.  The list shall not be
binding on the Board of Prison Terms until they have received it, and shall not be binding after June 30
following receipt of the list.

CREDIT(S)
(Added by Stats.1986, c. 858, § 10.  Amended by Stats.1987, c. 687, § 10.)

Historical Notes

Historical And Statutory Notes

2000 Main Volume
The provisions of this section were formerly contained in subd.(b) of § 2960.
The 1987 amendment made no change in the section.

Research References

Law Review And Journal Commentaries

A primer on the civil trial of a sexually violent predator.  Judge Joan Comparet-Cassani, 37 San
Diego L.Rev. 1057 (Fall 2000).

§ 2980. Application of article 

     •     Historical Notes     •     Research References     •     Notes of Decisions

This article applies to persons who committed their crimes on and after January 1, 1986.

CREDIT(S)
(Added by Stats.1986, c. 858, § 11.  Amended by Stats.1989, c. 228, § 5, eff. July 27, 1989.)

Historical Notes



Historical And Statutory Notes

2000 Main Volume
The provisions of this section were formerly contained in subd.(j) of § 2960 and in subd.(i) of § 2970.
The 1989 amendment substituted "who committed their crimes on and" for "incarcerated before, as well

as"; and made a nonsubstantive change.

Research References

Law Review And Journal Commentaries

A primer on the civil trial of a sexually violent predator.  Judge Joan Comparet-Cassani, 37 San
Diego L.Rev. 1057 (Fall 2000).

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §1747A

Notes Of Decisions

Plea bargains 1

1. Plea bargains

Defendant's plea bargain conditioned on judicial finding that subject offense fell outside mentally disordered
offender (MDO) law was beyond court's authority, and thus was not enforceable by specific performance.
People v. Renfro (App. 2 Dist. 2004) 22 Cal.Rptr.3d 680, 125 Cal.App.4th 223, review denied. Criminal Law

 273.1(2)

§ 2981. Proof of treatment within year prior to parole or release; certified prison or state hospital records
or copies 

     •     Research References     •     Notes of Decisions

For the purpose of proving the fact that a prisoner has received 90 days or more of treatment within the year
prior to the prisoner's parole or release, the records or copies of records of any state penitentiary, county jail,
federal penitentiary, or state hospital in which that person has been confined, when the records or copies thereof
have been certified by the official custodian of those records, may be admitted as evidence.

CREDIT(S)
(Added by Stats.1987, c. 687, § 11.)

Research References

Law Review And Journal Commentaries

A primer on the civil trial of a sexually violent predator.  Judge Joan Comparet-Cassani, 37 San
Diego L.Rev. 1057 (Fall 2000).

Notes Of Decisions



Psychiatrists' evaluations 1

1. Psychiatrists' evaluations

Psychiatrists' evaluations of mentally disordered offender (MDO) defendant, indicating that defendant had been
treated in county jail since his arrest, were sufficient to support finding that criterion of at least 90 days of
treatment necessary for MDO commitment had been met. People v. Martin (App. 2 Dist. 2005) 26 Cal.Rptr.3d
174, 127 Cal.App.4th 970, review denied. Mental Health  436.1

Title 4. County Jails, Farms And Camps

Chapter 1. County Jails

§ 4011.6. Treatment and evaluation of prisoner; notice; confidential reports; remand to facility; effect on
sentence 

     •     Historical Notes     •     Research References     •     Notes of Decisions

In any case in which it appears to the person in charge of a county jail, city jail, or juvenile detention facility, or
to any judge of a court in the county in which the jail or juvenile detention facility is located, that a person in
custody in that jail or juvenile detention facility may be mentally disordered, he or she may cause the prisoner
to be taken to a facility for 72-hour treatment and evaluation pursuant to Section 5150 of the Welfare and
Institutions Code and he or she shall inform the facility in writing, which shall be confidential, of the reasons
that the person is being taken to the facility.  The local mental health director or his or her designee may
examine the prisoner prior to transfer to a facility for treatment and evaluation.  Upon transfer to a facility,
Article 1 (commencing with Section 5150), Article 4 (commencing with Section 5250), Article 4.5
(commencing with Section 5260), Article 5 (commencing with Section 5275), Article 6 (commencing with
Section 5300), and Article 7 (commencing with Section 5325) of Chapter 2 and Chapter 3 (commencing with
Section 5350) of Part 1 of Division 5 of the Welfare and Institutions Code shall apply to the prisoner.

Where the court causes the prisoner to be transferred to a 72-hour facility, the court shall forthwith notify the
local mental health director or his or her designee, the prosecuting attorney, and counsel for the prisoner in the
criminal or juvenile proceedings about that transfer.  Where the person in charge of the jail or juvenile detention
facility causes the transfer of the prisoner to a 72-hour facility the person shall immediately notify the local
mental health director or his or her designee and each court within the county where the prisoner has a pending
proceeding about the transfer.  Upon notification by the person in charge of the jail or juvenile detention facility
the court shall forthwith notify counsel for the prisoner and the prosecuting attorney in the criminal or juvenile
proceedings about that transfer.

If a prisoner is detained in, or remanded to, a facility pursuant to those articles of the Welfare and Institutions
Code, the facility shall transmit a report, which shall be confidential, to the person in charge of the jail or
juvenile detention facility or judge of the court who caused the prisoner to be taken to the facility and to the
local mental health director or his or her designee, concerning the condition of the prisoner.  A new report shall
be transmitted at the end of each period of confinement provided for in those articles, upon conversion to
voluntary status, and upon filing of temporary letters of conservatorship.

A prisoner who has been transferred to an inpatient facility pursuant to this section may convert to voluntary
inpatient status without obtaining the consent of the court, the person in charge of the jail or juvenile detention



facility, or the local mental health director.  At the beginning of that conversion to voluntary status, the person
in charge of the facility shall transmit a report to the person in charge of the jail or juvenile detention facility or
judge of the court who caused the prisoner to be taken to the facility, counsel for the prisoner, prosecuting
attorney, and local mental health director or his or her designee.

If the prisoner is detained in, or remanded to, a facility pursuant to those articles of the Welfare and Institutions
Code, the time passed in the facility shall count as part of the prisoner's sentence.  When the prisoner is detained
in, or remanded to, the facility, the person in charge of the jail or juvenile detention facility shall advise the
professional person in charge of the facility of the expiration date of the prisoner's sentence.  If the prisoner is to
be released from the facility before the expiration date, the professional person in charge shall notify the local
mental health director or his or her designee, counsel for the prisoner, the prosecuting attorney, and the person
in charge of the jail or juvenile detention facility, who shall send for, take, and receive the prisoner back into the
jail or juvenile detention facility.

A defendant, either charged with or convicted of a criminal offense, or a minor alleged to be within the
jurisdiction of the juvenile court, may be concurrently subject to the Lanterman-Petris-Short Act (Part 1
(commencing with Section 5000) of Division 5 of the Welfare and Institutions Code).

If a prisoner is detained in a facility pursuant to those articles of the Welfare and Institutions Code and if the
person in charge of the facility determines that arraignment or trial would be detrimental to the well-being of
the prisoner, the time spent in the facility shall not be computed in any statutory time requirements for
arraignment or trial in any pending criminal or juvenile proceedings.  Otherwise, this section shall not affect
any statutory time requirements for arraignment or trial in any pending criminal or juvenile proceedings.

For purposes of this section, the term "juvenile detention facility" includes any state, county, or private home or
institution in which wards or dependent children of the juvenile court or persons awaiting a hearing before the
juvenile court are detained.

CREDIT(S)
(Added by Stats.1963, c. 1731, p. 3451, § 1.  Amended by Stats.1968, c. 1374, p. 2637, § 4; Stats.1970, c. 1027,
p. 3440, § 3.5; Stats.1971, c. 1117, p. 2131, § 1; Stats.1974, c. 22, p. 36, § 1; Stats.1975, c. 1258, p. 3297, § 2;
Stats.1976, c. 445, p. 1176, § 1, eff. July 10, 1976; Stats.1987, c. 828, § 132; Stats.1988, c. 160, § 138.)

Historical Notes

Historical And Statutory Notes

2000 Main Volume
This section, as added in 1963, read as follows:
"In any case in which it appears to the person in charge of a county or city jail that a person in custody

in such jail may be mentally ill, he may cause such inmate to be examined by a physician and if it is
the opinion of such physician that the person is mentally ill, the person in charge of the jail may file
with the superior court a petition for commitment of the prisoner to a state hospital.  The
proceedings shall be conducted in the same manner as provided by Article 3 (commencing with
Section 5047) of Chapter 1 of Part 1 of Division 6 of the Welfare and Institutions Code.

"If the prisoner is committed to a state hospital, the time passed therein shall count as part of the
prisoner's sentence.  When the prisoner is committed to the hospital, the person in charge of the jail
shall advise the superintendent of the hospital of the expiration date of the prisoner's sentence.  If the
prisoner is to be released from the state hospital before such expiration date, the superintendent shall
notify the person in charge of the jail, who shall send for, take, and receive the prisoner back into the
jail."

The 1968 amendment modified the description of the person in custody from "mentally ill" to "mentally
disordered" and restated the remand procedure.



Operative date of Stats.1968, c. 1374, p. 2694, see Historical Note under § 1370.
The 1970 amendment rewrote the section which had read:
"In any case in which it appears to the person in charge of a county or city jail that a person in custody

in such jail may be mentally disordered, he may cause such inmate to be examined by a physician
and if it is the opinion of such physician that the person is mentally disordered, the person in charge
of the jail may file with the superior court a petition pursuant to Article 2 (commencing with Section
5200) of Chapter 2 of Part 1 of Division 5 of the Welfare and Institutions Code.", to read:

"If the prisoner is remanded to a facility pursuant to Article 6 (commencing with Section 5300) of
Chapter 2 of Part 1 of Division 5 of the Welfare and Institutions Code, the time passed therein shall
count as part of the prisoner's sentence.  When the prisoner is so remanded, the person in charge of
the jail shall advise the superintendent of the hospital of the expiration date of the prisoner's
sentence.  If the prisoner is to be released from the facility before such expiration date, the
professional person in charge shall notify the person in charge of the jail, who shall send for, take,
and receive the prisoner back into the jail.

"In any case in which it appears to the person in charge of a county or city jail that a person in custody
in such jail may be mentally disordered, he may cause such inmate to be examined by a physician
and if it is the opinion of such physician that the person is mentally disordered, the person in charge
of the jail, or his designee, may take the prisoner, or cause him to be taken, to a facility for 72-hour
treatment and evaluation pursuant to Section 5150 of the Welfare and Institutions Code.  Thereupon
the provisions of Article 1 (commencing with Section 5150), Article 4 (commencing with Section
5250), Article 4.5 (commencing with Section 5260), Article 5 (commencing with Section 5275),
Article 6 (commencing with Section 5300), and Article 7 (commencing with Section 5325), of
Chapter 2, Part 1, Division 5 of the Welfare and Institutions Code shall apply to the prisoner."

"If the prisoner is detained in, or remanded to, a facility pursuant to such articles of the Welfare and
Institutions Code, the time passed therein shall count as part of the prisoner's sentence.  When the
prisoner is so detained or remanded, the person in charge of the jail shall advise the professional
person in charge of the facility of the expiration date of the prisoner's sentence.  If the prisoner is to
be released from the facility before such expiration date, the professional person in charge shall
notify the person in charge of the jail, who shall send for, take, and receive the prisoner back into the
jail."

The 1971 amendment specified that "any judge of a court in the county in which the jail is located" can
cause person to be taken for 72 hour treatment.

The 1974 amendment inserted requirement for informing in writing by person in charge of dispatch of
prisoner for 72-hour treatment and evaluation to inform facility of reasons person is being taken to
facility; and inserted second paragraph (now, third paragraph).

The 1975 amendment inserted second sentence and reference to Chapter 3 in third sentence of first
paragraph, added second paragraph, inserted "and to the local mental health director or his
designee," and ", upon conversion to voluntary status, and upon filing of temporary letter of
conservatorship" in third paragraph, added fourth paragraph, inserted "the local mental health
director or his designee, counsel for the prisoner, the prosecuting attorney, and" in the fifth
paragraph, and added the sixth and seventh paragraphs.

The 1976 amendment included jail "and juvenile detention facility" throughout the section; including, in
the second and seventh paragraphs, criminal "or juvenile" proceedings; and added the last paragraph.

The 1987 amendment made nonsubstantive changes to clarify or correct various statutory references.
The 1988 amendment substituted, in the first paragraph, "Upon transfer to a facility," for "Thereupon,

the provisions of"; and made other, nonsubstantive changes to maintain the code.

Research References

Cross References



Application to county industrial farms and road camps, see Penal Code § 4136.
Mental health evaluations, recommendations, and dispositional procedures for minors, see Welfare

and Institutions Code § 710 et seq.

Code Of Regulations References

Segregation of mentally disordered persons, see 15 Cal. Code of Regs. § 1052.

Law Review And Journal Commentaries

Background and general effect of 1963 addition. (1963) 38 Cal.St.B.J. 759.
Relevance of innocence: Proposition 8 and the diminished capacity defense. (1983) 71 Cal.L.Rev.

1197.
2000 Main Volume

Collateral References:

Witkin, Summary (9th ed) P & C §§579, 603, 814, 824
Witkin & Epstein, Criminal Law (2d ed) §§1266, 1547, 2988, 2991, 3117
Cal Jur 3d Crim L §§2084, 2087; Del Child §§110, 167; Incomp §41; Paym §80
 Cal Digest of Official Reports 3d Series, Penal and Correctional Institutions §18,.

Notes Of Decisions

In general 1
Authority of juvenile court 3
Exercise of due care 2
Tolling of limitations 4

1. In general

Finding that defendant was competent to stand trial was supported by alienists' reports which, though limited by
defendant's refusal to participate, found that defendant was aware of nature of proceedings and was able to
assist defense counsel, based on report made in connection with prior mental evaluation of defendant,
conversation with defendant's stepmother, and fact that defendant's responses and conduct during examinations
appeared rational and well thought out. People v. Hightower (App. 1 Dist. 1996) 49 Cal.Rptr.2d 40, 41
Cal.App.4th 1108, review denied. Criminal Law  625.15

Where everyone agreed that referral of defendant for psychiatric evaluation was appropriate and defense
counsel selected return date and made no effort to advance proceedings upon receipt of psychiatric report,
defendant could not be heard to complain that delay in bringing him to trial was inordinate. In re Figueroa
(App. 2 Dist. 1982) 182 Cal.Rptr. 541, 131 Cal.App.3d 220, hearing granted, habeas corpus denied.

2. Exercise of due care

Where no one empowered to confine decedent for mental illness, such as physician, had made determination to
do so by time decedent was released from custody by sheriff's office, allegations by wife and daughter of
decedent who subsequently committed suicide that sheriffs failed to exercise due care in carrying out
determination to confine decedent for mental illness did not state cause of action against sheriffs in view of
immunity granted by Gov.C. § 856 granting to public officials immunity for "any injury resulting from
determining in accordance with any applicable enactment whether to confine person for mental illness."
Johnson for Johnson v. Los Angeles County (App. 2 Dist. 1983) 191 Cal.Rptr. 704, 143 Cal.App.3d 298.
Sheriffs And Constables  99

3. Authority of juvenile court



Juvenile court could retain its jurisdiction over minor accused of criminal-type conduct while minor, who had
been found incompetent to proceed to trial, underwent civil commitment under Lanterman-Petris-Short Act
(LPS); if minor was detained in facility pursuant to LPS and if person in charge of facility determined that
further juvenile court proceedings would be detrimental to juvenile's welfare, court was to then suspend its
jurisdiction for such time as minor was subject to jurisdiction of court overseeing civil commitment. In re
Patrick H.(App. 1 Dist. 1997) 63 Cal.Rptr.2d 455, 54 Cal.App.4th 1346. Infants  227(1)

Juvenile court has authority to refer persons within its jurisdiction for 72-hour mental evaluation or treatment
after which, in appropriate cases, provisions of Lanterman-Petris-Short Act may be invoked, pursuant to which
minor may be detained in mental health facility for longer period of time. In re Robert B.(App. 1 Dist. 1995) 46
Cal.Rptr.2d 691, 39 Cal.App.4th 1816. Infants  192; Infants  208; Mental Health  36

During Lanterman-Petris-Short Act (LPS) proceedings, juvenile court retains concurrent jurisdiction over minor
committed to mental health facility unless person in charge of facility determines that arraignment or trial
would be detrimental to well-being of minor; in such a case, juvenile court's jurisdiction is suspended during
such time as minor is subject to jurisdiction of court overseeing LPS proceedings. In re Robert B.(App. 1 Dist.
1995) 46 Cal.Rptr.2d 691, 39 Cal.App.4th 1816. Infants  196

4. Tolling of limitations

Referral of misdemeanor defendant to mental health facility for 72-hour evaluation and treatment was pursuant
to statute concerning determination of whether defendant is danger to himself or others, and not pursuant to
statute concerning determination of competency to stand trial, and thus did not affect statutory time to bring
defendant to trial, though trial court stated that time would be stayed and inferred that referral was pursuant to
latter statute; discussion at hearing dealt with dangerousness, and trial court stated no conclusion as to
competence to stand trial. People v. Ford, 1997, 73 Cal.Rptr.2d 836, 59 Cal.App.4th Supp. 1. Criminal Law

 577.11(6)

Test for determining whether detention in state hospital tolled time period for bringing defendant to trial on
indecent exposure charge was not whether returning defendant to jail would have been detrimental to his
well-being, but rather, whether arraignment or trial would have been detrimental to his well-being; nothing
mandates that defendant be held in jail, rather than treatment facility, during duration of trial. People v. Vass
(Super. 1987) 242 Cal.Rptr. 330, 196 Cal.App.3d Supp. 13. Criminal Law  577.11(6)

Patient status report and letter indicating that it would have been detrimental to defendant's mental health to be
without medication upon return to jail were insufficient to satisfy requirements of this section permitting
detention in state hospital to toll time period for bringing defendant to trial on indecent exposure charge; there
was no evidence that defendant would have been deprived of medication had he been returned to county jail,
and there was no evidence that person in charge of state hospital had made or had delegated authority to make
determination that bringing defendant to trial would have been detrimental to his well-being. People v. Vass
(Super. 1987) 242 Cal.Rptr. 330, 196 Cal.App.3d Supp. 13. Criminal Law  577.11(6)

§ 4011.7. Removal of guard from hospitalized prisoner; escape 

     •     Historical Notes     •     Research References

Notwithstanding the provisions of Sections 4011 and 4011.5, when it appears that the prisoner in need of
medical or surgical treatment necessitating hospitalization or in need of medical or hospital care was arrested
for, charged with, or convicted of an offense constituting a misdemeanor, the court in proceedings under
Section 4011 or the sheriff or jailer in action taken under Section 4011.5 may direct that the guard be removed
from the prisoner while he is in the hospital.  If such direction is given, any such prisoner who knowingly
escapes or attempts to escape from such hospital shall upon conviction thereof be guilty of a misdemeanor and
punishable by imprisonment for not to exceed one year in the county jail if such escape or attempt to escape



was not by force or violence.  However, if such escape is by force or violence such prisoner shall be guilty of a
felony and punishable by imprisonment in the state prison, or in the county jail for not exceeding one year;
provided, that when such second term of imprisonment is to be served in the county jail it shall commence from
the time such prisoner would otherwise be discharged from such jail.

CREDIT(S)
(Added by Stats.1968, c. 741, p. 1445, § 1.  Amended by Stats.1980, c. 1117, § 15.)

Historical Notes

Historical And Statutory Notes

2000 Main Volume
The 1980 amendment deleted, in the third sentence, "for not exceeding ten years" following "punishable

by imprisonment in the state prison".

Research References

Cross References

Application to county industrial farms and road camps, see Penal Code § 4136.
Escapes,

Generally, see Penal Code § 4530 et seq.
Aiders and abettors, see Penal Code §§ 109, 110, 4534.

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §1266
Cal Jur 3d Law Enf §80; Paym §78
 Cal Digest of Official Reports 3d Series, Escape, Prison Break, and Rescue §1, Penal and

Correctional Institutions §18.
 Am Jur 2d Escape, Prison Breaking, and Rescue §§1, 20.

§ 4011.8. Voluntary application for inpatient or outpatient mental health services; consent; notice; effect
on sentence; denial of application 

     •     Research References

A person in custody who has been charged with or convicted of a criminal offense may make voluntary
application for inpatient or outpatient mental health services in accordance with Section 5003 of the Welfare
and Institutions Code.  If such services require absence from the jail premises, consent from the person in
charge of the jail or from any judge of a court in the county in which the jail is located, and from the director of
the county mental health program in which services are to be rendered, shall be obtained.  The local mental
health director or his designee may examine the prisoner prior to transfer from the jail.

Where the court approves voluntary treatment for a jail inmate for whom criminal proceedings are pending, the
court shall forthwith notify counsel for the prisoner and the prosecuting attorney about such approval.  Where
the person in charge of the jail approves voluntary treatment for a prisoner for whom criminal proceedings are
pending, the person in charge of the jail shall immediately notify each court within the county where the
prisoner has a pending proceeding about such approval; upon notification by the jailer the court shall forthwith
notify the prosecuting attorney and counsel for the prisoner in the criminal proceedings about such transfer.

If the prisoner voluntarily obtains treatment in a facility or is placed on outpatient treatment pursuant to Section



5003 of the Welfare and Institutions Code, the time passed therein shall count as part of the prisoner's sentence.
When the prisoner is permitted absence from the jail for voluntary treatment, the person in charge of the jail
shall advise the professional person in charge of the facility of the expiration date of the prisoner's sentence.  If
the prisoner is to be released from the facility before such expiration date, the professional person in charge
shall notify the local mental health director or his designee, counsel for the prisoner, the prosecuting attorney,
and the person in charge of the jail, who shall send for, take, and receive the prisoner back into the jail.

A denial of an application for voluntary mental health services shall be reviewable only by mandamus.

CREDIT(S)
(Added by Stats.1975, c. 1258, p. 3299, § 3.)

Research References

Law Review And Journal Commentaries

Civil commitment of mentally ill in California: Lanterman-Petris-Short Act. (1974) 7
Loy.L.A.L.Rev. 93.

2000 Main Volume

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §1266
Cal Jur 3d Paym §80

Title 5. Offenses Relating To Prisons And Prisoners

Chapter 2. Escapes And Rescues

Article 1. Escapes

§ 4536. Mental health facility 

     •     Historical Notes     •     Research References

(a) Every person committed to a state hospital or other public or private mental health facility as a mentally
disordered sex offender, who escapes from or who escapes while being conveyed to or from such state hospital
or other public or private mental health facility, is punishable by imprisonment in the state prison or in the
county jail not to exceed one year.  The term imposed pursuant to this section shall be served consecutively to
any other sentence or commitment.

(b) The medical director or person in charge of a state hospital or other public or private mental health facility
to which a person has been committed as a mentally disordered sex offender shall promptly notify the chief of
police of the city in which the hospital or facility is located, or the sheriff of the county if the hospital or facility
is located in an unincorporated area, of the escape of the person, and shall request the assistance of the chief of
police or sheriff in apprehending the person, and shall, within 48 hours of the escape of the person, orally notify
the court that made the commitment, the prosecutor in the case, and the Department of Justice of the escape.



CREDIT(S)
(Added by Stats.1981, c. 1054, § 4.)

Historical Notes

Historical And Statutory Notes

2000 Main Volume
Section 7 of Stats.1981, c. 1054, provided, in part:
"The provisions of Section 4 of this act shall only become operative if a bill that repeals Article 1

(commencing with Section 6300) of Chapter 2 of Part 2 of the Welfare and Institutions Code is
passed by the Legislature and signed into law on or before Jan. 1, 1982 [Stats.1981, c. 711, § 3 and
Stats.1981, c. 928, § 2 repealed Article 1].

Research References

Cross References

Similar provision, see Penal Code §§ 1026.4, 1370.5.
2000 Main Volume

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §1211
Cal Jur 3d Crim L §2020

§ 4536.5. Mental health facility; sexually violent predator; escape; notification 

     •     Historical Notes

The medical director or person in charge of a state hospital or other public or private mental health facility to
which a person has been committed under the provisions of Article 4 (commencing with Section 6600) of
Chapter 2 of Part 2 of the Welfare and Institutions Code, shall promptly notify the Department of Corrections'
Sexually Violent Predator Parole Coordinator, the chief of police of the city in which the hospital or facility is
located, or the sheriff of the county if the hospital or facility is located in an unincorporated area, of the escape
of the person, and shall request the assistance of the chief of police or sheriff in apprehending the person, and
shall, within 48 hours of the escape of the person, orally notify the court that made the commitment, the
prosecutor in the case, and the Department of Justice of the escape.

CREDIT(S)
(Added by Stats.1998, c. 961 (S.B.1976), § 1, eff. Sept. 29, 1998.  Amended by Stats.1999, c. 83 (S.B.966), §
156.)

Historical Notes

Historical And Statutory Notes

2000 Main Volume
Stats.1999, c. 83, made nonsubstantive changes to maintain the code.
Subordination of legislation by Stats.1999, c. 83 (S.B.966), to other 1999 legislation, see Historical and

Statutory Notes under Business and Professions Code § 2530.2.
Section affected by two or more acts at the same session of the legislature, see Government Code §



9605.
2000 Main Volume

Collateral References:

Cal Jur 3d Crim L §2020

Chapter 6. Local Expenses

§ 4750. Reimbursement of cities or counties 

     •     Historical Notes     •     Research References

A city, county, or superior court shall be entitled to reimbursement for reasonable and necessary costs
connected with state prisons or prisoners in connection with any of the following:

(a) Any crime committed at a state prison, whether by a prisoner, employee, or other person.

With respect to a prisoner, "crime committed at a state prison" as used in this subdivision, includes, but is not
limited to, crimes committed by the prisoner while detained in local facilities as a result of a transfer pursuant to
Section 2910 or 6253, or in conjunction with any hearing, proceeding, or other activity for which
reimbursement is otherwise provided by this section.

(b) Any crime committed by a prisoner in furtherance of an escape.  Any crime committed by an escaped
prisoner within 10 days after the escape and within 100 miles of the facility from which the escape occurred
shall be presumed to have been a crime committed in furtherance of an escape.

(c) Any hearing on any return of a writ of habeas corpus prosecuted by or on behalf of a prisoner.

(d) Any trial or hearing on the question of the sanity of a prisoner.

(e) Any costs not otherwise reimbursable under Section 1557 or any other related provision in connection with
any extradition proceeding for any prisoner released to hold.

(f) Any costs incurred by a coroner in connection with the death of a prisoner.

(g) Any costs incurred in transporting a prisoner within the host county or as requested by the prison facility or
incurred for increased security while a prisoner is outside a state prison.

(h) Any crime committed by a state inmate at a state hospital for the care, treatment, and education of the
mentally disordered, as specified in Section 7200 of the Welfare and Institutions Code.

(i) No city, county, or other jurisdiction may file, and the state may not reimburse, a claim pursuant to this
section that is presented to the Department of Corrections and Rehabilitation or to any other agency or
department of the state more than six months after the close of the month in which the costs were incurred.

CREDIT(S)
(Added by Stats.1986, c. 1310, § 8.  Amended by Stats.1987, c. 1303, § 5, eff. Sept. 28, 1987; Stats.2004, c. 227
(S.B.1102), § 83, eff. Aug. 16, 2004; Stats.2006, c. 812 (S.B.1562), § 1; Stats.2007, c. 175 (S.B.81),§ 10, eff.
Aug. 24, 2007.)

Historical Notes



Historical And Statutory Notes

2004 Legislation
Stats.2004, c. 227 (S.B.1102), in the opening paragraph, substituted "city, county, or superior court" for

"city or county."
For uncodified sections and urgency effective provisions relating to Stats.2004, c. 227 (S.B.1102), see

Historical and Statutory Notes under Business and Professions Code § 352.
2006 Legislation
Stats.2006, c. 812 (S.B.1562), added subd.(h).
2007 Legislation
Stats.2007, c. 175 (S.B.81), added subd.(i).
For appropriation, severability, cost reimbursement, urgency effective, and other uncodified provisions

relating to Stats.2007, c. 175 (S.B.81), see Historical and Statutory Notes under Government Code §
15819.40.

For Governor's signing message regarding Stats.2007, c. 175 (S.B.81), see Historical and Statutory
Notes under Government Code § 15819.40.

2000 Main Volume
The 1987 amendment added the second paragraph of subd.(a), inserted subd.(b) (similar provisions

formerly contained in § 4700.2), and designated former subds.(b) to (f) as (c) to (g).

Research References

Cross References

Change of venue, costs, see Penal Code § 1037.
Inapplicability of sections 2620 and 2621, relating to costs and expenses of prisoners as witnesses,

see Penal Code § 2621.5.
Transportation of prisoners by county, trial or hearing, see Penal Code § 4700.1.
2000 Main Volume

Collateral References:

Cal Jur 3d Coron §5; Crim L §2032; Law Enf §61

§ 4751. Costs included 

     •     Historical Notes     •     Notes of Decisions

Costs incurred by a city or county include all of the following:

(a) Costs of law enforcement agencies in connection with any matter set forth in Section 4750, including the
investigation or evaluation of any of those matters regardless of whether a crime has in fact occurred, a hearing
held, or an offense prosecuted.

(b) Costs of participation in any trial or hearing of any matter set forth in Section 4750, including costs for the
preparation for the trial, pretrial hearing, actual trial or hearing, expert witness fees, the costs of guarding or
keeping the prisoner, the transportation of the prisoner, the costs of appeal, and the execution of the sentence.
The cost of detention in a city or county correctional facility shall include the same cost factors as are utilized
by the Department of Corrections in determining the cost of prisoner care in state correctional facilities.

(c) The costs of the prosecuting attorney in investigating, evaluating, or prosecuting cases related to any matter
set forth in Section 4750, whether or not the prosecuting attorney decides to commence legal action.



(d) Costs incurred by the public defender or court-appointed attorney with respect to any matter set forth in
Section 4750.

(e) Any costs incurred for providing training in the investigation or prosecution associated with any matter set
forth in Section 4750.

(f) Any other costs reasonably incurred by a county in connection with any matter set forth in Section 4750.

CREDIT(S)
(Added by Stats.1986, c. 1310, § 8.  Amended by Stats.2004, c. 227 (S.B.1102), § 84, eff. Aug. 16, 2004;
Stats.2005, c. 54 (A.B.663), § 1.)

Historical Notes

Historical And Statutory Notes

2004 Legislation
Stats.2004, c. 227 (S.B.1102), inserted "by a city or county" following "Costs incurred" and in subd.(b),

in the first sentence inserted "participation in" and made a nonsubstantive change.
For uncodified sections and urgency effective provisions relating to Stats.2004, c. 227 (S.B.1102), see

Historical and Statutory Notes under Business and Professions Code § 352.
2005 Legislation
Stats.2005, c. 54 (A.B.663), in subd.(d), made a nonsubstantive change; added subd.(f); and rewrote

subd.(e), which had read:
"(e) Any other costs reasonably incurred by a county in connection with any matter set forth in Section

4750."
2000 Main Volume

Collateral References:

Cal Jur 3d Crim L §2032

Notes Of Decisions

In general 1

1. In general

Reimbursement for a proportional allowance for the salary of a district attorney who had personally engaged in
an activity under § 4700 (repealed) was authorized. 65 Op.Atty.Gen. 313, 5-18-82.

§ 4751.5. Costs incurred by superior court 

     •     Historical Notes

Costs incurred by a superior court include all of the following:

(a) Costs of any trial or hearing of any matter set forth in Section 4750, including costs for the preparation of
the trial, pretrial hearing, and the actual trial or hearing.

(b) Any other costs reasonably incurred by a superior court in connection with any matter set forth in Section
4750.



CREDIT(S)
(Added by Stats.2004, c. 227 (S.B.1102), § 85, eff. Aug. 16, 2004.)

Historical Notes

Historical And Statutory Notes

2004 Legislation
For uncodified sections and urgency effective provisions relating to Stats.2004, c. 227 (S.B.1102), see

Historical and Statutory Notes under Business and Professions Code § 352.

§ 4752. Reasonable and necessary costs 

     •     Historical Notes

As used in this chapter, reasonable and necessary costs shall be based upon all operating costs, including the
cost of elected officials, except superior court judges, while serving in line functions and including all
administrative costs associated with providing the necessary services and securing reimbursement therefor.
Administrative costs include a proportional allowance for overhead determined in accordance with current
accounting practices.

CREDIT(S)
(Added by Stats.1986, c. 1310, § 8.  Amended by Stats.2004, c. 227 (S.B.1102), § 86, eff. Aug. 16, 2004.)

Historical Notes

Historical And Statutory Notes

2004 Legislation
Stats.2004, c. 227 (S.B.1102), inserted ", except superior court judges,".
For uncodified sections and urgency effective provisions relating to Stats.2004, c. 227 (S.B.1102), see

Historical and Statutory Notes under Business and Professions Code § 352.
2000 Main Volume

Collateral References:

Cal Jur 3d Crim L §2032

§ 4753. Statement of costs; reimbursement; deficiency appropriation 

     •     Historical Notes

A city or county shall designate an officer or agency to prepare a statement of costs that shall be reimbursed
under this chapter.

The statement shall be sent to the Controller for approval.  The statement may not include any costs that are
incurred by a superior court, as described in Section 4751.5.  The Controller shall reimburse the city or county
within 60 days after receipt of the statement or provide a written statement as to the reason for not making
reimbursement at that time.  If sufficient funds are not available, the Controller shall request the Director of
Finance to include any amounts necessary to satisfy the claims in a request for a deficiency appropriation.

CREDIT(S)
(Added by Stats.1986, c. 1310, § 8.  Amended by Stats.1987, c. 1303, § 6, eff. Sept. 28, 1987; Stats.2004, c. 227



(S.B.1102), § 87, eff. Aug. 16, 2004.)

Historical Notes

Historical And Statutory Notes

2004 Legislation
Stats.2004, c. 227 (S.B.1102), inserted "The statement may not include any costs that are incurred by a

superior court, as described in Section 4751.5."
For uncodified sections and urgency effective provisions relating to Stats.2004, c. 227 (S.B.1102), see

Historical and Statutory Notes under Business and Professions Code § 352.
2000 Main Volume
The 1987 amendment added the third sentence of the second paragraph.
2000 Main Volume

§ 4753.5. Statement of costs of superior court; reimbursement 

     •     Historical Notes

A superior court shall prepare a statement of costs that shall be reimbursed under this chapter.  The state may
not include any costs that are incurred by a city or county, as described in Section 4751.  The statement shall be
sent to the Administrative Office of the Courts for approval and reimbursement.

CREDIT(S)
(Added by Stats.2004, c. 227 (S.B.1102), § 88, eff. Aug. 16, 2004.)

Historical Notes

Historical And Statutory Notes

2004 Legislation
For uncodified sections and urgency effective provisions relating to Stats.2004, c. 227 (S.B.1102), see

Historical and Statutory Notes under Business and Professions Code § 352.

§ 4754. Prisoner 

As used in this chapter, "prisoner" means any person committed to a state prison, including a person who has
been transferred to any other facility, has escaped, or is otherwise absent, but does not include a person while
on parole.

CREDIT(S)
(Added by Stats.1986, c. 1310, § 8.)

2000 Main Volume

Collateral References:

Cal Jur 3d Crim L §2032

§ 4755. Detainer lodged against prisoner; release to agency lodging detainer; failure to pick up prisoner 



     •     Historical Notes

Whenever a person has entered upon a term of imprisonment in a penal or correctional institution, and
whenever during the continuance of the term of imprisonment there is a detainer lodged against the prisoner by
a law enforcement or prosecutorial agency of the state or its subdivisions, the Department of Corrections may
do either of the following:

(a) Release the inmate to the agency lodging the detainer, within five days, or five court days if the law
enforcement agency lodging the detainer is more than 400 miles from the county in which the institution is
located, prior to the scheduled release date provided the inmate is kept in custody until the scheduled release
date.

(b) Retain the inmate in custody up to five days, or five court days if the law enforcement agency lodging the
detainer is more than 400 miles from the county in which the institution is located, after the scheduled release
date to facilitate pickup by the agency lodging the detainer.

If a person has been retained in custody under this subdivision in response to the issuance of a warrant of arrest
charging a particular offense and the defendant is released from custody following the retention period without
pickup by the agency lodging the detainer, a subsequent court order shall be issued before the arrest of that
person for the same offense which was charged in the prior warrant.

As used in this section "detainer" means a warrant of arrest.

CREDIT(S)
(Added by Stats.1986, c. 1310, § 8.  Amended by Stats.1987, c. 1303, § 7, eff. Sept. 28, 1987.)

Historical Notes

Historical And Statutory Notes

2000 Main Volume
The 1987 amendment substituted, in subds.(a) and (b), "five days, or five court days if the law

enforcement agency lodging the detainer is more than 400 miles from the county in which the
institution is located" for "seven days"; and added the second and third paragraphs of subd.(b).

2000 Main Volume

Collateral References:

 Cal Digest of Official Reports 3d Series, Pardon, Reprieve, and Commutation §§1 et seq.
 Am Jur 2d (Rev) Pardon and Parole §§10 et seq.

§ 4758. Reimbursement to county for costs incurred by inmate housed and treated at state hospital 

     •     Historical Notes

(a) A county shall be entitled to reimbursement for reasonable and necessary costs incurred by the county with
respect to an inmate housed and treated at a state hospital in that county pursuant to Section 2684, including,
but not limited to, any trial costs related to a crime committed at the hospital by an inmate housed at the
hospital.

(b) Where an inmate referred for treatment to a state hospital pursuant to Section 2684 commits a crime during
transportation from prison to the hospital, or commits a crime during transportation from the hospital to the
prison, a county that prosecutes the defendant shall be entitled to reimbursement for the costs of prosecution.



(c) No city, county, or other jurisdiction may file, and the state may not reimburse, a claim pursuant to this
section that is presented to the Department of Corrections and Rehabilitation or to any other agency or
department of the state more than six months after the close of the month in which the costs were incurred.

CREDIT(S)
(Added by Stats.2006, c. 812 (S.B.1562), § 2.  Amended by Stats.2007, c. 175 (S.B.81), § 11, eff. Aug. 24,
2007.)

Historical Notes

Historical And Statutory Notes

2007 Legislation
Stats.2007, c. 175 (S.B.81), added subd.(c).
For appropriation, severability, cost reimbursement, urgency effective, and other uncodified provisions

relating to Stats.2007, c. 175 (S.B.81), see Historical and Statutory Notes under Government Code §
15819.40.

For Governor's signing message regarding Stats.2007, c. 175 (S.B.81), see Historical and Statutory
Notes under Government Code § 15819.40.

Title 7. Administration Of The State Correctional System

Chapter 2. The Secretary Of The Department Of Corrections And Rehabilitation

§ 5058.5. Physicians and surgeons; additional services which may be provided 

     •     Historical Notes     •     Research References

In addition to the services rendered by physicians and surgeons, including psychiatrists, or by psychologists,
pursuant to Sections 5068 and 5079, physicians and surgeons, including psychiatrists and psychologists,
employed by, or under contract to provide mental health services to, the Department of Corrections may also
provide the following medically or psychologically necessary services: prescreening of mental disorders;
determination of the mental competency of inmates to participate in classification hearings; evaluation of
parolees during temporary detention; determining whether mental health treatment should be a condition of
parole; and such other services as may be required which are consistent with their licensure.

CREDIT(S)
(Added by Stats.1984, c. 1123, § 2.)

Historical Notes

Historical And Statutory Notes

2001 Legislation
Another § 5058.5, was renumbered Penal Code § 5058.6 and amended by Stats.2001, c. 854, § 53.

Research References



Code Of Regulations References

Subpoenas to parole revocation and revocation extension hearings, see 15 Cal. Code of Regs. §
3901.25.1 et seq.

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §§1254, 1277
Cal Jur 3d Penal Inst §5

§ 5068.5. Persons employed or under contract to provide mental health services, supervision or
consultation on such services; qualifications; exemptions; extension of waiver 

     •     Historical Notes     •     Research References

(a) Notwithstanding any other law, except as provided in subdivisions (b) and (c), any person employed or
under contract to provide diagnostic, treatment, or other mental health services in the state or to supervise or
provide consultation on these services in the state correctional system shall be a physician and surgeon, a
psychologist, or other health professional, licensed to practice in this state.

(b) Notwithstanding Section 5068 or Section 704 of the Welfare and Institutions Code, the following persons
are exempt from the requirements of subdivision (a), so long as they continue in employment in the same class
and in the same department:

(1) Persons employed on January 1, 1985, as psychologists to provide diagnostic or treatment services including
those persons on authorized leave but not including intermittent personnel.

(2) Persons employed on January 1, 1989, to supervise or provide consultation on the diagnostic or treatment
services including persons on authorized leave but not including intermittent personnel.

(c)(1) The requirements of subdivision (a) may be waived by the secretary solely for persons in the professions
of psychology or clinical social work who are gaining qualifying experience for licensure in those professions
in this state.  Providers working in a licensed health care facility operated by the department must receive a
waiver in accordance with Section 1277 of the Health and Safety Code.

(2) A waiver granted pursuant to this subdivision shall not exceed three years from the date the employment
commences in this state in the case of psychologists, or four years from commencement of the employment in
this state in the case of clinical social workers, at which time licensure shall have been obtained or the
employment shall be terminated, except that an extension of a waiver of licensure for clinical social workers
may be granted for one additional year, based on extenuating circumstances determined by the department
pursuant to subdivision (d).  For persons employed as psychologists or clinical social workers less than full
time, an extension of a waiver of licensure may be granted for additional years proportional to the extent of
part-time employment, as long as the person is employed without interruption in service, but in no case shall the
waiver of licensure exceed six years in the case of clinical social workers or five years in the case of
psychologists.  However, this durational limitation upon waivers shall not apply to active candidates for a
doctoral degree in social work, social welfare, or social science who are enrolled at an accredited university,
college, or professional school, but these limitations shall apply following completion of that training.

(3) A waiver pursuant to this subdivision shall be granted only to the extent necessary to qualify for licensure,
except that personnel recruited for employment from outside this state and whose experience is sufficient to
gain admission to a licensure examination shall nevertheless have one year from the date of their employment in
California to become licensed, at which time licensure shall have been obtained or the employment shall be
terminated, provided that the employee shall take the licensure examination at the earliest possible date after the
date of his or her employment, and if the employee does not pass the examination at that time, he or she shall



have a second opportunity to pass the next possible examination, subject to the one-year limit for clinical social
workers, and subject to a two-year limit for psychologists.

(d) The department shall grant a request for an extension of a waiver of licensure for a clinical social worker
pursuant to subdivision (c) based on extenuating circumstances if any of the following circumstances exist:

(1) The person requesting the extension has experienced a recent catastrophic event that may impair the
person's ability to qualify for and pass the licensure examination.  Those events may include, but are not limited
to, significant hardship caused by a natural disaster; serious and prolonged illness of the person; serious and
prolonged illness or death of a child, spouse, or parent; or other stressful circumstances.

(2) The person requesting the extension has difficulty speaking or writing the English language, or other
cultural and ethnic factors exist which substantially impair the person's ability to qualify for and pass the license
examination.

(3) The person requesting the extension has experienced other personal hardship that the department, in its
discretion, determines to warrant the extension.

CREDIT(S)
(Added by Stats.1984, c. 1123, § 4.  Amended by Stats.1987, c. 828, § 153; Stats.1988, c. 473, § 1; Stats.1989,
c. 1360, § 120; Stats.2000, c. 356 (A.B.1975), § 2, eff. Sept. 8, 2000; Stats.2009, c. 135 (A.B.1113), § 1;
Stats.2010, c. 729 (A.B.1628), § 6, eff. Oct. 19, 2010.)

Historical Notes

Historical And Statutory Notes

2000 Main Volume
The 1987 amendment made nonsubstantive changes to clarify or correct various statutory references.
The 1988 amendment, in subd.(a), inserted "or to supervise or provide consultation on these services the

state"; and rewrote subd.(b) which previously read:
"Notwithstanding Section 5068 or Section 704 of the Welfare and Institutions Code, persons employed

on January 1, 1985, as psychologists to provide diagnostic or treatment services, including those
persons on authorized leave, but not including intermittent personnel, shall be exempt from the
requirements of subdivision (a), so long as they continue in employment in the same class and in the
same department.  Additionally, the requirements of subdivision (a) may be waived in order for a
person to gain qualifying experience for licensure as a psychologist in this state.  However, such a
waiver shall not exceed two years from the date of the commencement of employment.  The
requirements of subdivision (a) may be waived for a person recruited for employment from outside
this state and who possesses experience sufficient to qualify for admission to a licensing
examination on the date of his or her employment for a period of one year from the date of his or her
employment."

The 1989 amendment made changes to maintain the Code.
2000 Legislation
Stats.2000, c. 356, in subd.(c), substituted "The requirements" for "Additionally, the requirements",

inserted "or clinical social worker" following "licensure as a psychologist", added "in accordance
with Section 1277 of the Health and Safety Code" following "in this state", and deleted "However,
the waiver shall not exceed two years from the date of the commencement of employment. The
requirements of subdivision (a) may be waived for a person recruited for employment from outside
this state and who possesses experience sufficient to qualify for admission to a licensing
examination on the date of his or her employment for a period of one year from the date of his or her
employment." in the second and third sentence.

2009 Legislation



Stats.2009, c. 135 (A.B.1113), in subd.(a), deleted "provision of" preceding "law"; and, in subd.(c), in
the first sentence, inserted ", or marriage and family therapist" and made a nonsubstantive change,
and added the second sentence.

2010 Legislation
Stats.2010, c. 729 (A.B.1628), in subd.(a), substituted "subdivisions (b) and (c)" for "subdivision (b)";

rewrote subd.(c); and added subd.(d).  Prior to amendment, subd.(c) read:
"(c) The requirements of subdivision (a) may be waived in order for a person to gain qualifying

experience for licensure as a psychologist, clinical social worker, or marriage and family therapist in
this state in accordance with Section 1277 of the Health and Safety Code.  A person gaining
qualifying experience for licensure as a marriage and family therapist is limited to working within
his or her scope of practice."

For legislative intent, cost reimbursement, and urgency effective provisions relating to Stats.2010, c. 729
(A.B.1628), see Historical and Statutory Notes under Government Code § 15820.906.

Research References

Law Review And Journal Commentaries

Chapter 135: Waiving licensure requirements to allow marriage and family therapists to gain
qualifying experience.  Gregory Hynes, 41 McGeorge L. Rev. 702 (2010).

2000 Main Volume

Collateral References:

Cal Jur 3d Penal Inst §78

Chapter 3. The Board Of Parole Hearings

§ 5079. Psychiatric and diagnostic clinic; facilities and personnel; administration; duties;
recommendations 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The Director of Corrections shall provide facilities and licensed professional personnel for a psychiatric and
diagnostic clinic and such branches thereof as may be required at one or more of the state prisons or institutions
under the jurisdiction of the Department of Corrections.  The director shall have full administrative authority
and responsibility for operation of the clinics.  All required mental health treatment or diagnostic services shall
be provided under the supervision of a psychiatrist licensed to practice in this state, or a psychologist licensed to
practice in this state and who holds a doctoral degree and has at least two years of experience in the diagnosis
and treatment of emotional and mental disorders.  All such clinics shall be under the direction of such a
psychiatrist or psychologist.  A psychiatrist shall be available to assume responsibility for all acts of diagnosis
or treatment which may only be performed by a licensed physician and surgeon.

The work of the clinic shall include a scientific study of each prisoner, his or her career and life history, the
cause of his or her criminal acts and recommendations for his or her care, training, and employment with a view
to his or her reformation and to the protection of society.  The recommendation shall be submitted to the
Director of Corrections and shall not be effective until approved by the director.  The Director of Corrections
may modify or reject the recommendations as he or she sees fit.

CREDIT(S)
(Added by Stats.1944, 3rd Ex.Sess., c. 2, p. 16, § 1.  Amended by Stats.1945, c. 322, p. 781, § 3; Stats.1949, c.



869, p. 1643, § 2; Stats.1953, c. 1666, p. 3396, § 27; Stats.1984, c. 1123, § 5.)

Historical Notes

Historical And Statutory Notes

2000 Main Volume
As added in 1944, the section read:
"The Director of Corrections shall establish a psychiatric and diagnostic clinic at one of the State

prisons.  The functions of the clinic shall be under the supervision and control of the Adult
Authority.

"The work of the clinic shall include a scientific study of each prisoner, his career and life history, the
cause of his criminal acts and recommendations for his care, training and employment with a view to
his reformation and to the protection of society.  The recommendation shall be submitted to the
Adult Authority and shall not be effective until approved by it.  The Adult Authority may modify or
reject the recommendations as it sees fit."

The 1945 amendment rewrote the first sentence of the first paragraph to read: "The Director of
Corrections shall provide facilities and personnel for a psychiatric and diagnostic clinic and such
branches thereof as may be required at one or more of the State prisons or institutions under the
jurisdiction of the Department of Corrections."

In the first paragraph, the 1949 amendment deleted the former second sentence and substituted two new
sentences which read: "Policies governing the functions and administration of the clinic shall be
determined from time to time in joint conference between the Adult Authority and the Director of
Corrections.  The administration of the clinic shall be the responsibility of the Director of
Corrections."

The 1953 amendment, in the first paragraph, omitted the sentences which had been added in 1949 and
added the present second sentence.  The subject matter of cooperation between the Adult Authority
and the Director of Corrections, in a larger scope, is now treated in § 5003.5.

In the last two sentences of the second paragraph, the 1953 amendment substituted "Director of
Corrections" for "Adult Authority" and made appropriate changes in the personal pronouns used in
the sentences.

The 1984 amendment inserted "licensed professional" following "provide facilities and" in the first
sentence; added the third, fourth, and fifth sentences to the first paragraph; and neutralized gender
references.

Research References

Cross References

Case records of prisoners, keeping and contents, see Penal Code § 2081.5.

Law Review And Journal Commentaries

Doing life on the installment plan:  Will chapter 875 reduce recidivism of eligible drug addicted
offenders?  Brooke Petersen Hennesssy, 38 McGeorge L. Rev. 287 (2007).

2000 Main Volume

Library References

Sentencing standards for committing offender to state correctional facilities, see Proceedings for the
First Sentencing Institute of Superior Court Judges, 45 Cal.Rptr.Appendix 46 et seq.



Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §§1254, 1728
Cal Jur 3d Penal Inst §78
 Cal Digest of Official Reports 3d Series Penal and Correctional Institutions §§9, 11.

Notes Of Decisions

In general 1

1. In general

Section 1168, prior to 1976 amendment, providing that, if warranted by diagnostic study and recommendations
approved by director of corrections, court might recall sentence and commitment previously ordered and
resentence defendant does not empower court to order director of corrections to make a diagnostic study as
referred to in this section, dealing with psychiatric and diagnostic clinic. People v. Horton (App. 4 Dist. 1968)
70 Cal.Rptr. 186, 264 Cal.App.2d 192. Sentencing And Punishment  30

Petition to recall defendant's commitment and release him under probationary supervision should show that
clinical study and recommendation referred to by this section has been made and approved by director of
corrections and should set forth substance of that study and recommendation, either by appropriate allegations
or preferably by incorporation of copy, from which it appears that court might be warranted in releasing
defendant under probationary supervision. People v. Barnes (App. 4 Dist. 1966) 49 Cal.Rptr. 77, 239
Cal.App.2d 705. Sentencing And Punishment  1891

Part 4. Prevention Of Crimes And Apprehension Of Criminals

Title 4. Standards And Training Of Local Law Enforcement Officers

Chapter 1. Commission On Peace Officer Standards And Training

Article 2. Field Services And Standards For Recruitment And Training

§ 13510.5. Rules of minimum standards; certain peace officers 

     •     Historical Notes     •     Research References

 For the purpose of maintaining the level of competence of state law enforcement officers, the commission shall
adopt, and may, from time to time amend, rules establishing minimum standards for training of peace officers as
defined in Chapter 4.5 (commencing with Section 830) of Title 3 of Part 2, who are employed by any railroad
company, the California State Police Division, the University of California Police Department, a California
State University police department, the Department of Alcoholic Beverage Control, the Division of
Investigation of the Department of Consumer Affairs, the Wildlife Protection Branch of the Department of Fish
and Game, the Department of Forestry and Fire Protection, including the Office of the State Fire Marshal, the



Department of Motor Vehicles, the California Horse Racing Board, the Bureau of Food and Drug, the Division
of Labor Law Enforcement, the Director of Parks and Recreation, the State Department of Health Services, the
Department of Toxic Substances Control, the State Department of Social Services, the State Department of
Mental Health, the State Department of Developmental Services, the State Department of Alcohol and Drug
Programs, the Office of Statewide Health Planning and Development, and the Department of Justice.  All rules
shall be adopted and amended pursuant to Chapter 3.5 (commencing with Section 11340) of Part 1 of Division
3 of Title 2 of the Government Code.

CREDIT(S)
(Added by Stats.1975, c. 1172, p. 2894, § 1.  Amended by Stats.1979, c. 229, p. 483, § 2; Stats.1983, c. 143, §
211; Stats.1992, c. 427 (A.B.3355), § 135; Stats.1993, c. 409 (A.B.2308), § 3, eff. Sept. 17, 1993;
Gov.Reorg.Plan No. 1 of 1995, § 55, eff. July 12, 1995; Gov.Reorg.Plan No. 3 of 1995, § 8, eff. Sept. 6, 1995;
Stats.1996, c. 305 (A.B.3103), § 56; Stats.1996, c. 332 (A.B.3080), § 33.)

Historical Notes

Historical And Statutory Notes

2000 Main Volume
The 1979 amendment rewrote that part of the first sentence, following "peace officers as defined in",

which previously read: "subdivisions (b), (d), and (e) of Section 830.2, subdivisions (c), (d), (e), (f),
(g), (h), (j), (l), and (o) of Section 830.3, Section 830.31, subdivisions (a)(1), (a)(6), and (a)(7) of
Section 830.4 and special and narcotic agents or defined in subdivision (a) of Section 830.3".

The 1983 amendment substituted "State University" for "State University and Colleges", "Department of
Forestry" for "Division of Forestry of the Department of Conservation" and "Department of Alcohol
and Drug Programs" for "Department of Alcohol and Drug Abuse"; and in the last sentence,
substituted "Chapter 3.5 (commencing with Section 11340)" for "Chapter 4.5 (commencing with
Section 11371)".

The 1992 amendment made nonsubstantive changes to maintain the code.
The 1993 amendment inserted "the Department of Toxic Substances Control,".
Legislative findings, declarations and intent relating to Stats.1993, c. 409 (A.B.2308), see Historical and

Statutory Notes under Penal Code § 830.3.
Section 4 of Stats.1993, c. 409 (A.B.2308), provides:
"This act is declaratory of existing law."
The 1995 amendment by Gov.Reorg.Plan No. 1 of 1995 deleted "the California State Police Division,"

following "any railroad company,".
The 1995 amendment by Gov.Reorg.Plan No. 3 of 1995 inserted "the California State Police Division,"

following "any railroad company,", inserted "including the Office of the State Fire Marshal,"
following "Fire Protection," and deleted "the State Fire Marshal," following "Racing Board,".

The 1996 amendment incorporated the changes made by Gov.Reorg.Plan No. 3 of 1995.
Subordination of legislation by Stats.1996, c. 305 (A.B.3103), to other 1996 legislation, see Historical

and Statutory Notes under Business and Professions Code § 21665.
Section affected by two or more acts at the same session of the legislature, see Government Code §

9605.

Research References

Code Of Regulations References

Academy instructor certificate program (AICP), see 11 Cal. Code of Regs. § 1009.
2000 Main Volume



Collateral References:

Cal Jur 3d Law Enf §17

§ 13515.25. Mentally disabled persons; law enforcement interaction; training course 

     •     Historical Notes

(a) By July 1, 2006, the Commission on Peace Officer Standards and Training shall establish and keep updated
a continuing education classroom training course relating to law enforcement interaction with mentally disabled
persons.  The training course shall be developed by the commission in consultation with appropriate
community, local, and state organizations and agencies that have expertise in the area of mental illness and
developmental disability, and with appropriate consumer and family advocate groups.  In developing the
course, the commission shall also examine existing courses certified by the commission that relate to mentally
disabled persons.  The commission shall make the course available to law enforcement agencies in California.

(b) The course described in subdivision (a) shall consist of classroom instruction and shall utilize interactive
training methods to ensure that the training is as realistic as possible.  The course shall include, at a minimum,
core instruction in all of the following:

(1) The cause and nature of mental illnesses and developmental disabilities.

(2) How to identify indicators of mental disability and how to respond appropriately in a variety of common
situations.

(3) Conflict resolution and de-escalation techniques for potentially dangerous situations involving mentally
disabled persons.

(4) Appropriate language usage when interacting with mentally disabled persons.

(5) Alternatives to lethal force when interacting with potentially dangerous mentally disabled persons.

(6) Community and state resources available to serve mentally disabled persons and how these resources can be
best utilized by law enforcement to benefit the mentally disabled community.

(7) The fact that a crime committed in whole or in part because of an actual or perceived disability of the victim
is a hate crime punishable under Title 11.6 (commencing with Section 422.55) of Part 1.

(c) The commission shall submit a report to the Legislature by October 1, 2004, that shall include all of the
following:

(1) A description of the process by which the course was established, including a list of the agencies and groups
that were consulted.

(2) Information on the number of law enforcement agencies that utilized, and the number of officers that
attended, the course or other courses certified by the commission relating to mentally disabled persons from
July 1, 2001, to July 1, 2003, inclusive.

(3) Information on the number of law enforcement agencies that utilized, and the number of officers that
attended, courses certified by the commission relating to mentally disabled persons from July 1, 2000, to July 1,
2001, inclusive.

(4) An analysis of the Police Crisis Intervention Training (CIT) Program used by the San Francisco and San
Jose Police Departments, to assess the training used in these programs and compare it with existing courses
offered by the commission in order to evaluate the adequacy of mental disability training available to local law
enforcement officers.



(d) The Legislature encourages law enforcement agencies to include the course created in this section, and any
other course certified by the commission relating to mentally disabled persons, as part of their advanced officer
training program.

(e) It is the intent of the Legislature to reevaluate, on the basis of its review of the report required in subdivision
(c), the extent to which law enforcement officers are receiving adequate training in how to interact with
mentally disabled persons.

CREDIT(S)
(Added by Stats.2000, c. 200 (A.B.1718), § 1.  Amended by Stats.2003, c. 269 (A.B.1102), § 2, eff. Sept. 4,
2003; Stats.2004, c. 700 (S.B.1234), § 27.)

Historical Notes

Historical And Statutory Notes

2003 Legislation
Stats.2003, c. 269 (A.B.1102), in subd.(c), in the introductory paragraph, substituted "October 1, 2004"

for "October 1, 2003", and added par.(4).
Section 1 of Stats.2003, c. 269 (A.B.1102), provides:
"SECTION 1. The Legislature finds and declares the following:
"(a) Many of the incoming calls received by police and law enforcement departments involve

situations with seriously emotionally disturbed and mentally ill persons.  Poverty, homelessness,
substance addiction, and mental illness are not in themselves police problems . They are health
and economic problems that have become law enforcement problems because of inadequate
funding and manpower resources, and the stigma the community places upon the mentally ill.
Until more resources are allocated to community treatment services, health care providers and
law enforcement will share joint responsibility for dealing with severely mentally ill persons.
The Police Crisis Intervention Training Program used by the San Francisco and San Jose Police
Departments is an example of one joint effort.  It is designed to give law enforcement officers
additional resources and skills with which to perform their jobs more effectively.

"(b) It is critical that law enforcement mental health training be developed for the local community.
There are as many differences, if not more, as there are similarities in each community regarding
issues involving local police, mental health providers, and mentally ill persons.  Local police,
local staff from community mental health services and agencies, local mental health advocates,
and local mental health consumers must work together to create the training and curriculum that
is customized for each particular community."

Section 3 of Stats.2003, c. 269 (A.B.1102), provides:
"SEC. 3. This act is an urgency statute necessary for the immediate preservation of the public peace,

health, or safety within the meaning of Article IV of the Constitution and shall go into immediate
effect.  The facts constituting the necessity are:

"To override current law and extend by one year the date by which the Peace Officers Standards and
Training Commission is required to submit to the Legislature a specified report relating to peace
officer training regarding persons with developmental disabilities or mental illness, it is
necessary that this act go into immediate effect."

2004 Legislation
Stats.2004, c. 700 (S.B.1234), rewrote this section, which had read:
"(a) The Commission on Peace Officer Standards and Training shall, on or before June 30, 2001,

establish and keep updated a continuing education classroom training course relating to law
enforcement interaction with developmentally disabled and mentally ill persons.  The training course
shall be developed by the commission in consultation with appropriate community, local, and state
organizations and agencies that have expertise in the area of mental illness and developmental



disability, and with appropriate consumer and family advocate groups.  In developing the course, the
commission shall also examine existing courses certified by the commission that relate to mentally
ill and developmentally disabled persons.  The commission shall make the course available to law
enforcement agencies in California.

"(b) The course described in subdivision (a) shall consist of classroom instruction and shall utilize
interactive training methods to ensure that the training is as realistic as possible.  The course shall
include, at a minimum, core instruction in all of the following:

"(1) The cause and nature of mental illnesses and developmental disabilities.
"(2) How to identify indicators of mental illness and developmental disability and how to respond

appropriately in a variety of common situations.
"(3) Conflict resolution and de-escalation techniques for potentially dangerous situations involving

mentally ill and developmentally disabled persons.
"(4) Appropriate language usage when interacting with mentally ill and developmentally disabled

persons.
"(5) Alternatives to lethal force when interacting with potentially dangerous mentally ill and

developmentally disabled persons.
"(6) Community and state resources available to serve mentally ill and developmentally disabled

persons and how these resources can be best utilized by law enforcement to benefit the mentally ill
and developmentally disabled community.

"(c) The commission shall submit a report to the Legislature by October 1, 2004, that shall include all of
the following:

"(1) A description of the process by which the course was established, including a list of the agencies
and groups that were consulted.

"(2) Information on the number of law enforcement agencies that utilized, and the number of officers
that attended, the course or other courses certified by the commission relating to mentally ill and
developmentally disabled persons from July 1, 2001, to July 1, 2003, inclusive.

"(3) Information on the number of law enforcement agencies that utilized, and the number of officers
that attended, courses certified by the commission relating to mentally ill and developmentally
disabled persons from July 1, 2000, to July 1, 2001, inclusive.

"(4) An analysis of the Police Crisis Intervention Training (CIT) Program used by the San Francisco and
San Jose Police Departments, to assess the training used in these programs and compare it with
existing courses offered by the commission in order to evaluate the adequacy of mental illness and
developmental disability training available to local law enforcement officers.

"(d) The Legislature encourages law enforcement agencies to include the course created in this section,
or any other course certified by the commission relating to mentally ill and developmentally disabled
persons, as part of their advanced officer training program.

"(e) It is the intent of the Legislature to reevaluate, on the basis of its review of the report required in
subdivision (c), the extent to which law enforcement officers are receiving adequate training in how
to interact with mentally ill and developmentally disabled persons."

§ 13519.2. Persons with developmental disabilities or mental illness; training course and guidelines 

(a) The commission shall, on or before July 1, 1990, include in the basic training course for law enforcement
officers, adequate instruction in the handling of persons with developmental disabilities or mental illness, or
both.  Officers who complete the basic training prior to July 1, 1990, shall participate in supplementary training
on this topic.  This supplementary training shall be completed on or before July 1, 1992.  Further training
courses to update this instruction shall be established, as deemed necessary by the commission.

(b) The course of instruction relating to the handling of developmentally disabled or mentally ill persons shall
be developed by the commission in consultation with appropriate groups and individuals having an interest and
expertise in this area.  In addition to providing instruction on the handling of these persons, the course shall also



include information on the cause and nature of developmental disabilities and mental illness, as well as the
community resources available to serve these persons.

CREDIT(S)
(Added by Stats.1988, c. 593, § 1.)

PROBATE CODE

DIVISION 2. GENERAL PROVISIONS

Part 17. Legal Mental Capacity

§ 810. Findings and declarations; capabilities of persons with mental or physical disorders; judicial
determination; evidence 

     •     Historical Notes     •     Research References

The Legislature finds and declares the following:

(a) For purposes of this part, there shall exist a rebuttable presumption affecting the burden of proof that all
persons have the capacity to make decisions and to be responsible for their acts or decisions.

(b) A person who has a mental or physical disorder may still be capable of contracting, conveying, marrying,
making medical decisions, executing wills or trusts, and performing other actions.

(c) A judicial determination that a person is totally without understanding, or is of unsound mind, or suffers
from one or more mental deficits so substantial that, under the circumstances, the person should be deemed to
lack the legal capacity to perform a specific act, should be based on evidence of a deficit in one or more of the
person's mental functions rather than on a diagnosis of a person's mental or physical disorder.

CREDIT(S)
(Added by Stats.1995, c. 842 (S.B.730), § 2.  Amended by Stats.1998, c. 581 (A.B.2801), § 19.)

Historical Notes

Historical And Statutory Notes

2002 Main Volume
Sections 12 and 13 of Stats.1995, c. 842 (S.B.730), provide:
"Sec. 12. This act shall be known and may be cited as the Due Process in Competence Determinations

Act.
"Sec. 13. This act shall not apply to proceedings under the Welfare and Institutions Code."
Stats.1998, c. 581, inserted a new subd.(a), relating to burden of proof; and redesignated the remaining

subdivisions.
Former § 810, enacted by Stats.1931, c. 281, § 810, amended by Stats.1979, c. 731, § 19; Stats.1980, c.

955, § 18.11, derived from Code of Civil Procedure § 1577, added Stats.1887, c. 101, p. 115, § 1,
amended Stats.1891, c. 172, p. 247, § 1; Stats.1893, c. 63, p. 72, § 1; Stats.1909, c. 305, p. 465, § 1;



Stats.1913, c. 15, p. 16, § 1; Stats.1915, c. 750, p. 1492, § 1; Code of Civil Procedure § 1580, added
Stats.1909, c. 305, p. 465, § 2, amended Stats.1913, c. 15, p. 17, § 2; Stats.1927, c. 496, p. 835, § 1,
relating to sales of mining property, was repealed by Stats.1987, c. 923, § 39, operative July 1, 1988.

Research References

Cross References

Burden of proof, generally, see Evidence Code § 500 et seq.
Presumptions, see Evidence Code § 600 et seq.
Statutes, construction and legislative intent, see Code of Civil Procedure§§ 1858 and 1859.

Law Review And Journal Commentaries

Assessing mental capacity and susceptibility to undue influence. James E. Spar, Marc Hankin and
Ann B. Stodden, 13 Behavioral Sciences and the Law 391 (1995).

The challenges of mediating disputes involving elders.  Caroline C. Vincent, 30 L.A. Law. 12 (Oct.
2007).

Civil procedure; appointment of conservator for a person of unsound mind.  Gregory T. Flahive, 27
Pac.L.J. 471 (1996).

Lasting wishes.  Marshall S. Zolla, Deborah Elizabeth Zolla, 23 L.A.Law. 42 (2000).
Measuring client capacity: Not so easy not so fast.  Marshall B. Kapp, 13 NAELA 3 (2000).
Mental incapacity to marry.  Marc Hankin and Stephen Read, 14 Estate Planning, Trust and Probate

News 46 (Winter 1994).
Mind over matters; The question of an elder's legal capacity nearly always involves issues of fraud

and undue influence.  Sherrill Y. Tanibata, 30 L.A. Law. 28 (Oct. 2007).
Providing spouses with the power to make healthcare decisions.  Cozette Vergari, 30 L.A. Law. 18

(Nov. 2007).
Review of Selected 1995 California Legislation.  27 Pac.L.J. 349 (1996).
2002 Main Volume

Collateral References:

Witkin, Summary (9th ed) Contracts §359
Witkin, Summary (9th ed) Wills §§29A, 178
Miller & Starr, Cal Real Estate 2d §6:25
The Rutter Group, Probate (Ross) §§1:48.5, 1:48.6, 1:48.8, 1:228
B-W Cal Civil Practice: Probate and Trust Proceedings §§27:6, 27:18, 27:53, 27:57, 29:14, 29:26,

29:27
Cal Transactions Forms: Estate Planning §§2:16, 2:18, 8:9, 8:33, 8:61, 13:2, 13:3, 19:33, 21:3, 21:13
Cal Jur 3d Contr §§32, 35; Dec Est §573; Deeds §42; Guard & C §§388, 441; Real Est Topics §473;

Wills §40

§ 811. Deficits in mental functions 

     •     Historical Notes     •     Research References

(a) A determination that a person is of unsound mind or lacks the capacity to make a decision or do a certain
act, including, but not limited to, the incapacity to contract, to make a conveyance, to marry, to make medical
decisions, to execute wills, or to execute trusts, shall be supported by evidence of a deficit in at least one of the
following mental functions, subject to subdivision (b), and evidence of a correlation between the deficit or
deficits and the decision or acts in question:



(1) Alertness and attention, including, but not limited to, the following:

(A) Level of arousal or consciousness.

(B) Orientation to time, place, person, and situation.

(C) Ability to attend and concentrate.

(2) Information processing, including, but not limited to, the following:

(A) Short- and long-term memory, including immediate recall.

(B) Ability to understand or communicate with others, either verbally or otherwise.

(C) Recognition of familiar objects and familiar persons.

(D) Ability to understand and appreciate quantities.

(E) Ability to reason using abstract concepts.

(F) Ability to plan, organize, and carry out actions in one's own rational self-interest.

(G) Ability to reason logically.

(3) Thought processes.  Deficits in these functions may be demonstrated by the presence of the following:

(A) Severely disorganized thinking.

(B) Hallucinations.

(C) Delusions.

(D) Uncontrollable, repetitive, or intrusive thoughts.

(4) Ability to modulate mood and affect.  Deficits in this ability may be demonstrated by the presence of a
pervasive and persistent or recurrent state of euphoria, anger, anxiety, fear, panic, depression, hopelessness or
despair, helplessness, apathy or indifference, that is inappropriate in degree to the individual's circumstances.

(b) A deficit in the mental functions listed above may be considered only if the deficit, by itself or in
combination with one or more other mental function deficits, significantly impairs the person's ability to
understand and appreciate the consequences of his or her actions with regard to the type of act or decision in
question.

(c) In determining whether a person suffers from a deficit in mental function so substantial that the person lacks
the capacity to do a certain act, the court may take into consideration the frequency, severity, and duration of
periods of impairment.

(d) The mere diagnosis of a mental or physical disorder shall not be sufficient in and of itself to support a
determination that a person is of unsound mind or lacks the capacity to do a certain act.

(e) This part applies only to the evidence that is presented to, and the findings that are made by, a court
determining the capacity of a person to do a certain act or make a decision, including, but not limited to, making
medical decisions.  Nothing in this part shall affect the decisionmaking process set forth in Section 1418.8 of
the Health and Safety Code, nor increase or decrease the burdens of documentation on, or potential liability of,
health care providers who, outside the judicial context, determine the capacity of patients to make a medical
decision.

CREDIT(S)
(Added by Stats.1996, c. 178 (S.B.1650), § 3.  Amended by Stats.1998, c. 581 (A.B.2801), § 20.)



Research References

Official Forms

Mandatory and optional forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Historical Notes

Historical And Statutory Notes

2002 Main Volume
Stats.1998, c. 581, in the introductory paragraph of subd.(a), deleted "to vote," and added at the end, ",

and evidence of a correlation between the deficit or deficits and the decision or acts in question"; in
subd.(e), substituted "health care providers" for "physicians and surgeons"; and made nonsubstantive
changes.

Former § 811, added by Stats.1995, c. 842 (S.B.730), § 3, relating to capacity to make decisions, was
repealed by Stats.1996, c. 178 (S.B.1650), § 2.  See Probate Code § 812.

Former § 811, enacted by Stats.1931, c. 281, § 811, derived from Code of Civil Procedure § 1577, added
Stats.1887, c. 101, p. 115, § 1, amended Stats.1891, c. 172, p. 247, § 1; Stats.1893, c. 63, p. 72, § 1;
Stats.1909, c. 305, p. 465, § 1; Stats.1913, c. 15, p. 16, § 1; Stats.1915, c. 750, p. 1492, § 1; Code of
Civil Procedure § 1580, added Stats.1909, c. 305, p. 465, § 2, amended Stats.1913, c. 15, p. 17, § 2;
Stats.1927, c. 496, p. 835, § 1, relating to sales of mining property, was repealed by Stats.1987, c.
923, § 39, operative July 1, 1988.

Derivation: Former § 812, added by Stats.1995, c. 842 (S.B.730), § 4.

Cross References

Capacity determinations, generally, see Probate Code § 3200 et seq.
Powers and duties of guardian or conservator of the person, dementia, placement in secured facility,

see Probate Code § 2356.5.

Law Review And Journal Commentaries

The challenges of mediating disputes involving elders.  Caroline C. Vincent, 30 L.A. Law. 12 (Oct.
2007).

Civil procedure; appointment of conservator for a person of unsound mind.  Gregory T. Flahive, 27
Pac.L.J. 471 (1996).

Lasting wishes.  Marshall S. Zolla, Deborah Elizabeth Zolla, 23 L.A.Law. 42 (2000).
Mind over matters; The question of an elder's legal capacity nearly always involves issues of fraud

and undue influence.  Sherrill Y. Tanibata, 30 L.A. Law. 28 (Oct. 2007).
2002 Main Volume

Collateral References:

Witkin, Summary (9th ed) Contracts §359
Witkin, Summary (9th ed) Wills §§29B, 29A, 825, 870, 886
Miller & Starr, Cal Real Estate 2d §6:25
The Rutter Group, Probate (Ross) §1:48.8
B-W Cal Civil Practice: Probate and Trust Proceedings §§27:57, 31:59
Cal Transactions Forms: Estate Planning §§1:6, 1:32, 2:16, 2:18, 2:19, 8:9, 13:2, 13:3, 19:33, 21:3,

21:13



Cal Jur 3d Contr §35; Dec Est §§573, 1087; Deeds §42; Guard & C §§370, 388, 441, 443; Recds
§23; Wills §40

§ 812. Capacity to make decisions 

     •     Historical Notes     •     Research References

Except where otherwise provided by law, including, but not limited to, Section 813 and the statutory and
decisional law of testamentary capacity, a person lacks the capacity to make a decision unless the person has the
ability to communicate verbally, or by any other means, the decision, and to understand and appreciate, to the
extent relevant, all of the following:

(a) The rights, duties, and responsibilities created by, or affected by the decision.

(b) The probable consequences for the decisionmaker and, where appropriate, the persons affected by the
decision.

(c) The significant risks, benefits, and reasonable alternatives involved in the decision.

CREDIT(S)
(Added by Stats.1996, c. 178 (S.B.1650), § 5.)

Historical Notes

Historical And Statutory Notes

2002 Main Volume
Former § 812, added by Stats.1995, c. 842 (S.B.730), § 4, relating to deficits in mental function, was

repealed by Stats.1996, c. 178 (S.B.1650), § 4.  See Probate Code § 811.
Former § 812, enacted by Stats.1931, c. 281, § 812, derived from Code of Civil Procedure § 1577, added

Stats.1887, c. 101, p. 115, § 1, amended Stats.1891, c. 172, p. 247, § 1; Stats.1893, c. 63, p. 72, § 1;
Stats.1909, c. 305, p. 465, § 1; Stats.1913, c. 15, p. 16, § 1; Stats.1915, c. 750, p. 1492, § 1; Code of
Civil Procedure § 1580, added Stats.1909, c. 305, p. 465, § 2, amended Stats.1913, c. 15, p. 17, § 2;
Stats.1927, c. 496, p. 835, § 1, relating to sales of mining property, was repealed by Stats.1987, c.
923, § 39, operative July 1, 1988.

Derivation: Former § 811, added by Stats.1995, c. 842, § 3.

Research References

Cross References

Capacity determinations, generally, see Probate Code § 3200 et seq.
Estates of persons with a disability, orders or judgments with respect to adults who have capacity to

consent, see Probate Code § 3613.

Law Review And Journal Commentaries

The challenges of mediating disputes involving elders.  Caroline C. Vincent, 30 L.A. Law. 12 (Oct.
2007).

Civil procedure; appointment of conservator for a person of unsound mind.  Gregory T. Flahive, 27
Pac.L.J. 471 (1996).

Lasting wishes.  Marshall S. Zolla, Deborah Elizabeth Zolla, 23 L.A.Law. 42 (2000).
Mind over matters; The question of an elder's legal capacity nearly always involves issues of fraud



and undue influence.  Sherrill Y. Tanibata, 30 L.A. Law. 28 (Oct. 2007).

Collateral References:

Witkin, Summary (9th ed) Contracts §359
Witkin, Summary (9th ed) Wills §§29A, 917A
Miller & Starr, Cal Real Estate 2d §6:25
The Rutter Group, Probate (Ross) §§1:48.5, 1:48.7
B-W Cal Civil Practice: Probate and Trust Proceedings §§27:30, 27:57, 28:62
Cal Transactions Forms: Estate Planning §§1:6, 1:32, 2:18, 2:19, 13:3
Cal Jur 3d Contr §35; Dec Est §§245, 573; Deeds §42; Guard & C §§388, 441, 443; Wills §40

§ 813. Capacity to give informed consent to proposed medical treatment; judicial determination 

     •     Historical Notes     •     Research References

(a) For purposes of a judicial determination, a person has the capacity to give informed consent to a proposed
medical treatment if the person is able to do all of the following:

(1) Respond knowingly and intelligently to queries about that medical treatment.

(2) Participate in that treatment decision by means of a rational thought process.

(3) Understand all of the following items of minimum basic medical treatment information with respect to that
treatment:

(A) The nature and seriousness of the illness, disorder, or defect that the person has.

(B) The nature of the medical treatment that is being recommended by the person's health care providers.

(C) The probable degree and duration of any benefits and risks of any medical intervention that is being
recommended by the person's health care providers, and the consequences of lack of treatment.

(D) The nature, risks, and benefits of any reasonable alternatives.

(b) A person who has the capacity to give informed consent to a proposed medical treatment also has the
capacity to refuse consent to that treatment.

CREDIT(S)
(Added by Stats.1995, c. 842 (S.B.730), § 5.  Amended by Stats.1996, c. 178 (S.B.1650), § 6.)

Research References

Official Forms

Mandatory and optional forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Historical Notes

Historical And Statutory Notes

2002 Main Volume
Sections 12 and 13 of Stats.1995, c. 842 (S.B.730), provide:
"Sec. 12. This act shall be known and may be cited as the Due Process in Competence Determinations



Act.
"Sec. 13. This act shall not apply to proceedings under the Welfare and Institutions Code."
The 1996 amendment redesignated the existing text as subd.(a) and, in the introductory paragraph,

inserted "For purposes of a judicial determination,"; and added subd.(b), relating to capacity to
refuse to consent to treatment.

Provisions relating to capacity to refuse consent to treatment were formerly contained in Probate Code §
814.

Former § 813, enacted by Stats.1931, c. 281, § 813, derived from Code of Civil Procedure § 1577, added
Stats.1887, c. 101, p. 115, § 1, amended Stats.1891, c. 172, p. 247, § 1; Stats.1893, c. 63, p. 72, § 1;
Stats.1909, c. 305, p. 465, § 1; Stats.1913, c. 15, p. 16, § 1; Stats.1915, c. 750, p. 1492, § 1; Code of
Civil Procedure § 1580, added Stats.1909, c. 305, p. 465, § 2, amended Stats.1913, c. 15, p. 17, § 2;
Stats.1927, c. 496, p. 835, § 1, relating to sales of mining property, was repealed by Stats.1987, c.
923, § 39, operative July 1, 1988.

Cross References

Capacity determinations, generally, see Probate Code § 3200 et seq.
Health care decisions, generally, see Probate Code § 4600 et seq.

Law Review And Journal Commentaries

The challenges of mediating disputes involving elders.  Caroline C. Vincent, 30 L.A. Law. 12 (Oct.
2007).

Civil procedure; appointment of conservator for a person of unsound mind.  Gregory T. Flahive, 27
Pac.L.J. 471 (1996).

Lasting wishes.  Marshall S. Zolla, Deborah Elizabeth Zolla, 23 L.A.Law. 42 (2000).
Mind over matters; The question of an elder's legal capacity nearly always involves issues of fraud

and undue influence.  Sherrill Y. Tanibata, 30 L.A. Law. 28 (Oct. 2007).

Collateral References:

Witkin, Summary (9th ed) Wills §§29C, 29A
The Rutter Group, Probate (Ross) §§1:48.5, 1:48.9
B-W Cal Civil Practice: Probate and Trust Proceedings §27:57
Cal Transactions Forms: Estate Planning §§1:6, 1:32, 2:18, 8:9, 8:33, 8:61
Cal Jur 3d Guard & C §§388, 441

DIVISION 4. GUARDIANSHIP, CONSERVATORSHIP, AND OTHER
PROTECTIVE PROCEEDINGS

Part 1. Definitions And General Provisions

Chapter 1. Short Title And Definitions

§ 1400. Guardianship-conservatorship law 

     •     Historical Notes     •     Research References     •     Notes of Decisions



The portion of this division consisting of Part 1 (commencing with Section 1400), Part 2 (commencing with
Section 1500), Part 3 (commencing with Section 1800), and Part 4 (commencing with Section 2100) may be
cited as the Guardianship-Conservatorship Law.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 1400 is a new provision, not found in the repealed Probate Code.  For background on the

provisions of this part, see the Comment to this part under the part heading. [20
Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

2002 Main Volume
Former § 1400, added by Stats.1979, c. 726, § 3, relating to application of definitions, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See Probate Code § 1401.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Former § 1400, enacted by Stats.1931, c. 281, p. 669, § 1400, amended by Stats.1974, c. 1060, p. 2281,

§ 2, defining a guardian as a person appointed to take care of the person or property of another,
specifying that the relationship of a guardian and ward was confidential and subject to trust law and
that a guardian may be regulated and controlled by the court in the management and disposition of
property, was repealed by Stats.1979, c. 726, p. 2334, § 1, operative Jan. 1, 1981.  See Probate Code
§§ 2101, 2102, 2104.

Research References

Cross References

Property in guardianship or conservatorship, see Code of Civil Procedure § 709.030.

Law Review And Journal Commentaries

Comatose conservatee and restrictions of legal capacity.  7 W.St.U.L.Rev. 205 (1980).
Lasting wishes.  Marshall S. Zolla, Deborah Elizabeth Zolla, 23 L.A.Law. 42 (2000).
What happened to Kassandra H.  Leslie Barry, 2 Whittier J.Child & Fam. Advoc. 19 (2003).

Collateral References:

Witkin, Summary (9th ed) P & C §236
Witkin, Summary (9th ed) Trusts §2
Witkin, Summary (9th ed) Wills §§4, 22, 366, 381, 819, 821, 823, 834, 854, 865, 884, 890, 891, 892,

916, 928, 949, 986
Witkin, Procedure (4th ed) Actions §49
Witkin, Procedure (4th ed) Judgm §308
Witkin, Procedure (4th ed) Jurisd §281
Witkin, Procedure (4th ed) Plead §§60, 852
Witkin, Procedure (4th ed) Trial §106
Miller & Starr, Cal Real Estate 2d §§6:23, 31:55



The Rutter Group, Civil Appeals and Writs (Eisenberg, Horvitz & Wiener) §2:190
B-W Cal Civil Practice: Business Litigation §24:26
B-W Cal Civil Practice: Probate and Trust Proceedings §§9:1, 25:1, 25:2, 25:3, 25:4, 28:1, 28:76,

29:3, 30:9
Cal Jur 3d Contr §§32, 41; Deeds §42; Guard & C §§2, 359; Jury §10; Pub Defend §5

Notes Of Decisions

Purpose 1

1. Purpose

One of the purposes of Guardianship-Conservatorship Law was to limit guardianships to minors and to retain
conservatorships for adults. Poaster v. Superior Court (App. 5 Dist. 1993) 24 Cal.Rptr.2d 582, 20 Cal.App.4th
948. Guardian And Ward  1; Mental Health  2

§ 1401. Application of definitions 

     •     Historical Notes

Unless the provision or context otherwise requires, the definitions in this chapter govern the construction of this
division.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 1401 restates Section 1400 of the repealed Probate Code without substantive change.  For

background on the provisions of this part, see the Comment to this part under the part heading. [20
Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

2002 Main Volume
Former § 1401, enacted by Stats.1931, c. 281, p. 669, § 1401, derived from Civ.C. §§ 238, 239, 240,

defined general and special guardians under former Division 4 and was repealed by Stats.1979, c.
726, § 1, operative Jan. 1, 1981.  These terms are no longer used under new Division 4.

Derivation: Former § 1400, added by Stats.1979, c. 726, § 3.

Collateral References:

Witkin, Summary (9th ed) Wills §§819, 834, 966
 Am Jur 2d Statutes §§1, 142 et seq., 223 et seq., 412.

§ 1403. Absentee 

     •     Historical Notes     •     Research References



"Absentee" means either of the following:

(a) A member of a uniformed service covered by United States Code, Title 37, Chapter 10, who is determined
thereunder by the secretary concerned, or by the authorized delegate thereof, to be in missing status as missing
status is defined therein.

(b) An employee of the United States government or an agency thereof covered by United States Code, Title 5,
Chapter 55, Subchapter VII, who is determined thereunder by the head of the department or agency concerned,
or by the authorized delegate thereof, to be in missing status as missing status is defined therein.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 1403 continues Section 1403 of the repealed Probate Code without change. "Secretary

concerned" is defined in Section 1440.  For background on the provisions of this part, see the
Comment to this part under the part heading. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

2002 Main Volume
Former § 1403, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Former § 1403, enacted by Stats.1931, c. 281, p. 669, § 1403, amended by Stats.1975, c. 718, p. 1709, §

7; Stats.1975, c. 1244, p. 3204, § 27, relating to the appointment by will or deed, effective upon
death of a guardian of person or estate, was repealed by Stats.1979, c. 726, p. 2334, § 1, operative
Jan. 1, 1981, see Probate Code § 1500.

Derivation: Former § 1403, added by Stats.1979, c. 726, § 3.
Former § 1440, enacted by Stats.1931, c. 281, p. 671, § 1440, amended by Stats.1937, c. 528, p. 1537, §

1; Stats.1975, c. 1181, p. 2913, § 1; Stats.1979, c. 1142, p. 4163, § 2. Code of Civil Procedure §
1747, amended by Code Am.1873-74, c. 383, p. 377, § 208; Code Am.1880, c. 74, p. 65, § 1;
Stats.1903, c. 183, p. 204, § 1; Stats.1921, c. 139, p. 138, § 1; Stats.1850, c. 115, p. 268, § 1;
Stats.1861, c. 531, p. 603, § 1.

Former § 1751.5, added by Stats.1972, c. 988, p. 1800, § 4.

Research References

Cross References

Absentee principal, application of this section, see Civil Code § 2357.
Conservator of estate of absentee, appointment, see Probate Code § 1803.
Personal property of absentees, see Probate Code § 3700 et seq.
Review of conservatorship, inapplicability of chapter to absentees, see Probate Code § 1850.
Secretary concerned, defined, see Probate Code § 1440.
Special provisions applicable where proposed conservatee is an absentee, see Probate Code § 1840

et seq.
Spouse of absentee, appointment as conservator of the estate, see Probate Code § 1813.



2002 Main Volume

Collateral References:

Witkin, Summary (9th ed) Agency §§155, 161, 246S, 246FF
Witkin, Summary (9th ed) P & C §411
Witkin, Summary (9th ed) Wills §§652, 834, 847, 864, 876, 883, 971
The Rutter Group, Probate (Ross) §§1:128, 2:66, 3:50
B-W Cal Civil Practice: Probate and Trust Proceedings §28:178
Cal Jur 3d Guard & C §§1, 356, 374, 395
 Am Jur 2d Military and Civil Defense §172.

§ 1418. Court 

     •     Historical Notes

"Court," when used in connection with matters in the guardianship or conservatorship proceeding, means the
court in which such proceeding is pending.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 1418 continues Section 1418 of the repealed Probate Code without change.  This definition does

not apply where the context otherwise requires.  See Section 1401.  For examples of where the
context otherwise requires, see Sections 2216, 2803.  For background on the provisions of this part,
see the Comment to this part under the part heading. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

2002 Main Volume
Former § 1418, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Derivation: Former § 1418, added by Stats.1979, c. 726, § 3.

Collateral References:

Witkin, Summary (9th ed) Wills §834
Cal Jur 3d Guard & C §1

§ 1419. Court investigator 

     •     Historical Notes

"Court investigator" means the person referred to in Section 1454.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)



Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 1419 continues Section 1419 of the repealed Probate Code without change.  For background on

the provisions of this part, see the Comment to this part under the part heading. [20
Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

2002 Main Volume
Former § 1419, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Derivation: Former § 1419, added by Stats.1979, c. 726, § 3.

Collateral References:

Witkin, Summary (9th ed) Wills §834
Cal Jur 3d Guard & C §1

§ 1419.5. Custodial parent 

     •     Research References

"Custodial parent" means the parent who either (a) has been awarded sole legal and physical custody of the
child in another proceeding, or (b) with whom the child resides if there is currently no operative custody order.
If the child resides with both parents, then they are jointly the custodial parent.

CREDIT(S)
(Added by Stats.1993, c. 978 (S.B.305), § 1.)

Research References

Cross References

Child, defined, see Probate Code § 26.

Law Review And Journal Commentaries

Representing families affected by HIV/Aids: How the proposed Federal Standby Guardianship Act
facilitates future planning in the best interests of the child and family.  Kelly C. Rozmus, 6
Am.U.J.Gender & L. 299 (1998).

Review of Selected 1993 California Legislation. 25 Pac.L.J. 394 (1994).

Collateral References:

Witkin, Summary (9th ed) Wills §§834, 893

§ 1420. Developmental disability 



     •     Historical Notes     •     Research References

"Developmental disability" means a disability which originates before an individual attains age 18, continues,
or can be expected to continue, indefinitely, and constitutes a substantial handicap for such individual.  As
defined by the Director of Developmental Services, in consultation with the Superintendent of Public
Instruction, this term includes mental retardation, cerebral palsy, epilepsy, and autism.  This term also includes
handicapping conditions found to be closely related to mental retardation or to require treatment similar to that
required for mentally retarded individuals, but does not include other handicapping conditions that are solely
physical in nature.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 1420 continues Section 1420 of the repealed Probate Code without substantive change.  For

background on the provisions of this part, see the Comment to this part under the part heading. [20
Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

2002 Main Volume
Former § 1420, added by Stats.1980, c. 1304, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Derivation: Former § 1420, added by Stats.1980, c. 1304, § 3.

Research References

Cross References

Conservatorship and guardianship for developmentally disabled persons, see Health and Safety Code
§ 416 et seq.

Services for the developmentally disabled, see Welfare and Institutions Code§ 4500 et seq.
Sterilization of adults with developmental disabilities, petition by limited conservator, see Probate

Code § 1952.
2002 Main Volume

Collateral References:

Witkin, Summary (9th ed) Wills §§834, 980, 986
Cal Jur 3d Guard & C §§1, 426; Incomp §123
 California Conservatorships and Guardianships (CEB, 1990) §§14.1 et seq.

§ 1424. Interested person 

     •     Historical Notes     •     Research References



"Interested person" includes, but is not limited to:

(a) Any interested state, local, or federal entity or agency.

(b) Any interested public officer or employee of this state or of a local public entity of this state or of the federal
government.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 1424 continues Section 1424 of the repealed Probate Code without change.  This section makes

clear that a public officer or employee or a public entity may be an interested person for the purposes
of this division.  See also Section 1461 (notice to Director of Mental Health or Director of
Developmental Services) and the Comment thereto.  For background on the provisions of this part,
see the Comment to this part under the part heading. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Recommendations relating to revision of the guardianship-conservatorship law, 15
Cal.L.Rev.Comm.Reports 1463 (1980).

Historical And Statutory Notes

2002 Main Volume
Former § 1424, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Derivation: Former § 1424, added by Stats.1979, c. 726, § 3.

Research References

Cross References

Interested person, defined, see Probate Code § 48.

Collateral References:

Witkin, Summary (9th ed) Wills §§834, 871
B-W Cal Civil Practice: Probate and Trust Proceedings §§25:2, 27:17, 27:63
Cal Jur 3d Guard & C §1

§ 1430. Petition 

     •     Historical Notes

"Petition" includes an application or request in the nature of a petition.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)



Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 1430 continues Section 1430 of the repealed Probate Code without change.  For background on

the provisions of this part, see the Comment to this part under the part heading.  For general
provisions relating to petitions and other papers, see Sections 1020-1023. [20
Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

2002 Main Volume
Former § 1430, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Former § 1430, enacted by Stats.1931, c. 281, p. 671, § 1430, amended by Stats.1939, c. 346, p. 1683, §

1; Stats.1953, c. 1237, p. 2802, § 1; Stats.1965, c. 1611, p. 3701, § 1; Stats.1967, c. 878, p. 2326, §
1; Stats.1973, c. 400, p. 865, § 1, authorizing payment to parents of sums up to $2000 from minor's
estate upon parent's verification that the estate does not exceed $2500, was repealed by Stats.1979, c.
726, p. 2334, § 1, operative Jan. 1, 1981.  See Probate Code §§ 3400 to 3402.

Derivation: Former § 1430, added by Stats.1979, c. 726, § 3.
2002 Main Volume

Collateral References:

Witkin, Summary (9th ed) P & C §164
Witkin, Summary (9th ed) Torts §1194
Witkin, Summary (9th ed) Wills §834
B-W Cal Civil Practice: Probate and Trust Proceedings §25:2
Cal Jur 3d Fam Law §392; Guard & C §1; Ins §461
 Am Jur 2d Pleading §§68 et seq.

§ 1431. Proceedings to establish a limited conservatorship 

     •     Historical Notes     •     Research References     •     Notes of Decisions

"Proceedings to establish a limited conservatorship" include proceedings to modify or revoke the powers or
duties of a limited conservator.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 1431 continues Section 1431 of the repealed Probate Code without change.  For background on

the provisions of this part, see the Comment to this part under the part heading. [20
Cal.L.Rev.Comm.Reports 1001 (1990)].



Historical And Statutory Notes

2002 Main Volume
Former § 1431, added by Stats.1980, c. 1304, § 4, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Former § 1431, enacted by Stats.1931, c. 281, p. 671, § 1431; amended by Stats.1939, c. 300, p. 1571, §

1; Stats.1951, c. 204, p. 454, § 1; Stats.1959, c. 684, p. 2655, § 1; Stats.1961, c. 721, p. 1963, § 2;
Stats.1963, c. 127, p. 801, § 1; Stats.1966, 1st Ex.Sess., c. 120, p. 598, § 1; Stats.1973, c. 400, p.
866, § 3; Stats.1975, c. 500, p. 1025, § 1; Stats.1975, c. 718, p. 1709, § 8; Stats.1976, c. 875, p.
1986, § 2, specifying the procedure for settlement of a minor's disputed claim and the handling of
funds received, was repealed by Stats.1979, c. 726, p. 2334, § 1, operative Jan. 1, 1981.  See Probate
Code § 3500.

Derivation: Former § 1431, added by Stats.1980, c. 1304, § 4.

Research References

Law Review And Journal Commentaries

Survey: Women and California law.  11 Golden Gate U.L.Rev. 1001 (1981).
2002 Main Volume

Collateral References:

Witkin, Summary (9th ed) Contracts §356
Witkin, Summary (9th ed) P & C §§166, 365, 431
Witkin, Summary (9th ed) Wills §834
Cal Jur 3d Fam Law §§69, 393; Guard & C §1

Notes Of Decisions

Paternity claim of minor 1

1. Paternity claim of minor

Minor's paternity claim is not a claim for purposes of this section providing that, when a minor has a disputed
claim for damages, money or other property against a third person or either parent, he has the right to
compromise that claim upon judicial approval. Ernest P. v. Superior Court of Orange County (App. 4 Dist.
1980) 168 Cal.Rptr. 438, 111 Cal.App.3d 234. Compromise And Settlement  54

§ 1440. Secretary concerned 

     •     Historical Notes

"Secretary concerned" has the same meaning as provided in United States Code, Title 37, Section 101.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)



Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 1440 continues Section 1440 of the repealed Probate Code without substantive change.  For

background on the provisions of this part, see the Comment to this part under the part heading. [20
Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

2002 Main Volume
Former § 1440, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Former § 1440, enacted by Stats.1931, c. 281, p. 671, § 1440, amended by Stats.1937, c. 528, p. 1537, §

1; Stats.1975, c. 1181, p. 2913, § 1; Stats.1979, c. 1142, § 2, authorizing the court to appoint a
guardian of person and/or estate of a minor or minors, specifying bond requirements, notice to
department of social service and other requirements if a nonrelative were the petitioner, was
repealed by Stats.1979, c. 726, p. 2334, § 1, operative Jan. 1, 1981; Stats.1980, c. 246, § 3.  See
Probate Code § 1510.

Derivation: Former § 1440, added by Stats.1979, c. 726, § 3.
Former § 1751.5, added by Stats.1972, c. 988, p. 1800, § 4.

Collateral References:

Witkin, Summary (9th ed) Wills §§834, 853, 854, 855, 893, 899, 909
B-W Cal Civil Practice: Probate and Trust Proceedings §§27:3, 27:25
Cal Jur 3d Guard & C §§1, 50

§ 1446. Single-premium deferred annuity 

     •     Historical Notes

"Single-premium deferred annuity" means an annuity offered by an admitted life insurer for the payment of a
one-time lump-sum premium and for which the insurer neither assesses any initial charges or administrative
fees against the premium paid nor exacts or assesses any penalty for withdrawal of any funds by the annuitant
after a period of five years.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 1446 continues Section 1446 of the repealed Probate Code without change.  For background on

the provisions of this part, see the Comment to this part under the part heading. [20
Cal.L.Rev.Comm.Reports 1001 (1990)].



Historical And Statutory Notes

2002 Main Volume
Former § 1446, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Derivation: Former § 1446, added by Stats.1979, c. 726, § 3.
Former § 1510, added by Stats.1963, c. 127, p. 801, § 3, amended by Stats.1970, c. 293, p. 507, § 1;

Stats.1972, c. 579, p. 1010, § 41.2; Stats.1973, c. 233, p. 617, § 1; Stats.1976, c. 875, p. 1986, § 3;
Stats.1976, c. 1357, p. 6189,§ 17.5.

Former § 1510, enacted by Stats.1931, c. 281, p. 676, § 1510, amended by Stats.1939, c. 314, p. 1600, §
1. Code of Civil Procedure § 1810b, added by Stats.1913, c. 33, p. 35, § 1, amended by Stats.1919,
c. 329, p. 556, § 1; Stats.1927, c. 319, p. 530, § 1.

2002 Main Volume

Collateral References:

Witkin, Summary (9th ed) Wills §834
Cal Jur 3d Guard & C §1

Chapter 3. Notices

§ 1460. Notice of time and place; mailing; posting; special notice; dispensation 

     •     Historical Notes     •     Research References

(a) Subject to Sections 1202 and 1203, if notice of hearing is required under this division but the applicable
provision does not fix the manner of giving notice of hearing, the notice of the time and place of the hearing
shall be given at least 15 days before the day of the hearing as provided in this section.

(b) Subject to subdivision (e), the petitioner, who includes for the purposes of this section a person filing a
petition, report, or account, shall cause the notice of hearing to be mailed to each of the following persons:

(1) The guardian or conservator.

(2) The ward or the conservatee.

(3) The spouse of the ward or conservatee, if the ward or conservatee has a spouse, or the domestic partner of
the conservatee, if the conservatee has a domestic partner.

(4) Any person who has requested special notice of the matter, as provided in Section 2700.

(5) For any hearing on a petition to terminate a guardianship, to accept the resignation of, or to remove the
guardian, the persons described in subdivision (c) of Section 1510.

(6) For any hearing on a petition to terminate a conservatorship, to accept the resignation of, or to remove the
conservator, the persons described in subdivision (b) of Section 1821.

(c) The clerk of the court shall cause the notice of the hearing to be posted as provided in Section 1230 if the
posting is required by subdivision (c) of Section 2543.

(d) Except as provided in subdivision (e), nothing in this section excuses compliance with the requirements for
notice to a person who has requested special notice pursuant to Chapter 10 (commencing with Section 2700) of



Part 4.

(e) The court for good cause may dispense with the notice otherwise required to be given to a person as
provided in this section.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.1994, c. 806 (A.B.3686), § 8;
Stats.1996, c. 862 (A.B.2751), § 5; Stats.2001, c. 893 (A.B.25), § 14.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 1460 continues Section 1460 of the repealed Probate Code with revisions that permit the court

for good cause to dispense with notice to a person who has requested special notice.  A reference to
Sections 1202 and 1203 has been substituted for the reference to Section 1462, the substance of
former Section 1462 now being found in Sections 1202 and 1203.  The phrase "other than the
petitioner or persons joining in the petition" has been omitted from subdivision (b), this phrase being
unnecessary in view of Section 1201.  The reference in subdivision (c) to the courthouse of the
county of the court where the proceedings are pending has been omitted as unnecessary in view of
comparable provision in subdivision (a) of Section 1230.

For general provisions relating to notice of hearing, see Sections 1200-1221.  Where the court
determines that the notice otherwise required is insufficient under the particular circumstances, the
court may require that further or additional notice be given.  See Section 1202.  The court may for
good cause shorten or lengthen the 15-day notice required by this section.  See Sections 1202, 1203.
A petitioner need not give notice of himself or herself or to persons joining in the petition.  See
Section 1201.

The court may dispense with the required notice where good cause is shown.  See subdivision (e).  This
authority permits the court to dispense with notice, for example, where the person specified to
receive the notice is in such mental or physical condition that giving the person notice would be
useless or detrimental to the person or where, after the exercise of reasonable diligence, the
whereabouts of the person is unknown.

Any interested person may receive notice of hearing on all petitions or notice of hearing of certain
specified matters by filing and serving a request for special notice under Section 2700.  Subdivision
(d) makes clear that the provisions of this section have no effect on the requirements for notice to a
person who has requested special notice.  See Section 2700 and the Comment thereto.  However,
subdivision (e) permits the court for good cause to dispense with notice to a person who has
requested special notice.

Section 1460 does not deal with the effect of giving notice or the failure to receive notice.  See Section
1260(c) (conclusiveness of order concerning notice) and the Comment thereto.  Proof of the giving
of notice must be made at or before the hearing as provided in Sections 1260-1265.  For background
on the provisions of this part, see the Comment to this part under the part heading.  See also Report
of Senate Committee on Judiciary on Assembly Bill No. 261, reprinted in 15 Cal.L.Revision
Comm'n Reports 1097-99 (1980).  [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Research References

Official Forms

Mandatory and optional forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.



Historical And Statutory Notes

2002 Main Volume
The 1994 amendment, in subd.(b)(2), changed the age requirement for the ward from 14 years to 12

years of age; and added pars.(5) and (6) to subd.(b), relating to hearings to terminate guardianships
and conservatorships.

Amendment of this section by § 8.5 of Stats.1994, c. 806 (A.B.3686), failed to become operative under
the provisions of § 42 of that Act.

The 1996 amendment, in subd.(b), made a nonsubstantive change in the introductory paragraph; in
(b)(2), deleted "if 12 years of age or older" following "The ward"; and rewrote subd.(b)(4) which,
prior to amendment, read:

"(4) Any interested person who has appeared in the particular matter to which the hearing relates."
Stats.2001, c. 893 (A.B.25), in subd.(b)(3), added ", or the domestic partner of the conservatee, if the

conservatee has a domestic partner"; and, in subd.(c), deleted "(sales)" following "Section 2543".
Governor Davis issued the following signing message regarding Stats.2001, c. 893 (A.B.25):
"To the Members of the California Legislature:
"I am signing Assembly Bill 25 which would enable domestic partners to make medical decisions for

incapacitated loved ones, adopt their partner's child, use sick leave to care for their partner, recover
damages for wrongful death, and allow the right to be named a conservator of a will.

"In California, a legal marriage is between a man and a woman. I believe the only things that can
undermine the bonds of a strong marriage are ignorance and fear.

"This legislation does nothing to contradict or undermine the definition of a legal marriage, nor is it
about special rights. It is about civil rights, respect, responsibility, and, most of all, it is about family.

"Therefore, I am honored to sign one of the strongest domestic partner laws in the nation.
"Sincerely,
"GRAY DAVIS"
Former § 1460, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Former § 1460, enacted by Stats.1931, c. 271, p. 672, § 1460, amended by Stats.1959, c. 500, p. 2441, §

1; Stats.1976, c. 1357, p. 6182, § 5, authorizing the court to appoint a guardian for the person and
estate or person or estate of an incompetent person, was repealed by Stats.1979, c. 726, p. 2334, § 1,
operative Jan. 1, 1981.  The repealed section was derived from Code of Civil Procedure § 1767,
added by Stats.1891, c. 76, p. 68, § 1.  See Probate Code §§ 2201, 2250.

Derivation: Former § 1460, added by Stats.1979, c. 726, § 3.
Former § 2001, added by Stats.1957, c. 1902, p. 3316, § 1, amended by Stats.1978, c. 1369, p. 4549, § 2.

Cross References

Account of guardian or conservator, notice of hearing, see Probate Code § 2621.
Computation of time, see Code of Civil Procedure §§ 12 and 12a and Government Code § 6800 et

seq.
Definitions,

Court, see Probate Code § 1418.
Domestic partner, see Probate Code § 37.
Interested person, see Probate Code § 1424.
Petition, see Probate Code § 1430.

Guardians and conservators, removal or resignation, see Probate Code § 2650 et seq.
Notice, mailing, see Probate Code § 1215 et seq.
Notice, posting, see Probate Code § 1230.
Notice, proof of giving notice, see Probate Code § 1260 et seq.
Notice, special notice, see Probate Code § 1250 et seq.
Notice, this code, generally, see Probate Code § 1200 et seq.



Notice of hearing on the petition,
Borrowing money and giving security, see Probate Code § 2551.
Change of venue, see Probate Code § 2214.
Compelling guardian or conservator to pay support or debts, see Probate Code§ 2404.
Compensation of guardian, conservator, and attorney, see Probate Code § 2640 et seq.
Compromise of claims and actions, extension, renewal or modification of obligations, see Probate

Code § 2500.
Contingent fee contract with attorney, see Probate Code § 2644.
Conveyance or transfer of property claimed to belong to ward or conservatee or other person, see

Probate Code § 851.
Court ordered medical treatment, see Probate Code § 2357.
Dedication or conveyance of real property or easement with or without consideration, see Probate

Code § 2556.
Determination of capacity of conservatee to marry, see Probate Code § 1901.
Disposition of remaining balance of money or property paid or delivered pursuant to compromise or

judgment for minor or incompetent person, see Probate Code § 3602.
Estate management, limitation of powers of guardian or conservator, see Probate Code § 2450.
Exchange of property, see Probate Code § 2557.
Guardianship or conservatorship of the estate, instructions from or confirmation by court, see

Probate Code § 2403.
Guardianship or conservatorship of the person, instructions from or confirmation by court, see

Probate Code § 2359.
Guardianship or conservatorship of the person, order for care, custody, control and education of

ward or conservatee, see Probate Code § 2351.
Independent exercise of powers, order granting, see Probate Code § 2592.
Independent exercise of powers, withdrawal or subsequent limitation of powers, see Probate Code §

2593.
Investments of proceeds of sale and other money of the estate, see Probate Code § 2570.
Leases, see Probate Code § 2553.
Reduction in amount of bond of guardian or conservator, see Probate Code § 2329.
Residence of ward or conservatee, notice according to this section, see Probate Code § 2352.
Resignation of guardian or conservator, see Probate Code § 2660.
Substituted judgment, see Probate Code § 2581.
Support and maintenance of ward or conservatee and dependents by guardian or conservator of the

estate, see Probate Code § 2421 et seq.
Termination of guardianship, see Probate Code § 1601.

Notice to specified persons,
Director of Developmental Services, see Probate Code §§ 1461, 2611, 2621.
Director of Mental Health, see Probate Code §§ 1461, 2611, 2621.
Director of Social Services, see Probate Code § 1542.

Service of copy of final account or report after resignation or removal of guardian, probate rules, see
California Rules of Court, Rule 7.1005.

Service of copy of final account on termination of guardianship, probate rules, see California Rules
of Court, Rule 7.1006.

Service of process, generally, see Code of Civil Procedure § 413.10 et seq.
Service of process, mail, see Code of Civil Procedure § 415.30 and § 1012 et seq.
Service of process, personal delivery, see Code of Civil Procedure § 415.10.
Service of process, proof of service, see Code of Civil Procedure § 417.10 et seq.
Service of process, publication, see Code of Civil Procedure § 415.50.
Vacancy in office of guardian or conservator, appointment of successor, notice and hearing, see

Probate Code § 2670.



Law Review And Journal Commentaries

Equal protection.  Jon W. Davidson, 114 Los Angeles Daily J. 6 (Nov. 28, 2001).
Involuntary guardianship for incompetents.  Annina M. Mitchell, 52 S.Cal.L.Rev. 1405 (1979).
Legal recognition of same-sex conjugal relationships: The 2003 California Domestic Partner Rights

and Responsibilities Act in comparative civil rights and family law perspective.  Grace Ganz
Blumberg, 51 UCLA L. Rev. 1555 (2004).

The more, the not marry-er: In search of a policy behind eligibility for California domestic
partnerships.  40 San Diego L.Rev. 427 (2003).

Ten years after: Where is the constitutional crisis with procedural safeguards and due process in
guardianship adjudication?  A. Frank Johns, 7 Elder L.J. 33 (1999).

2002 Main Volume

Collateral References:

Witkin, Summary (9th ed) Com Prop §§143, 144
Witkin, Summary (9th ed) P & C §167
Witkin, Summary (9th ed) Real Prop §367
Witkin, Summary (9th ed) Wills §§86, 819, 820, 837, 841, 861, 878, 885, 887, 900, 905, 933, 939,

941, 945, 948, 952, 955, 968, 969, 972, 974, 984
B-W Cal Civil Practice: Probate and Trust Proceedings §§3:79, 25:5, 25:6, 25:10, 25:35, 25:37,

26:17, 26:27, 27:44, 27:49, 27:56, 28:16, 28:39, 28:47, 28:67, 28:71, 28:76, 28:82, 28:85, 28:86,
28:87, 28:122, 28:140, 28:141, 28:142, 28:144, 28:148, 28:151, 28:154, 28:158, 28:162, 28:168,
28:169, 28:171, 28:173, 28:175, 29:17, 29:35, 31:19, 31:27, 31:81

Cal Jur 3d Guard & C §§20, 55, 94, 95, 97, 98, 102, 110, 116, 118, 122, 129, 140, 141, 142, 146,
147, 154, 156, 176, 185, 186, 187, 209, 230, 241, 267, 276, 278, 335, 361, 379, 388, 392, 393,
419, 463, 472

 California Conservatorships and Guardianships (CEB, 1990) §§5.28 et seq.

§ 1460.1. Children under 12 years of age; exceptions to notice requirements 

     •     Research References

Notwithstanding any other provision of this division, no notice is required to be given to any child under the
age of 12 years if the court determines either of the following:

(a) Notice was properly given to a parent, guardian, or other person having legal custody of the minor, with
whom the minor resides.

(b) The petition is brought by a parent, guardian, or other person having legal custody of the minor, with whom
the minor resides.

CREDIT(S)
(Added by Stats.1997, c. 724 (A.B.1172), § 9.)

Research References

Official Forms

Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Cross References



Child, defined, see Probate Code § 26.

Law Review And Journal Commentaries

Chapter 724: The California Bar Association's 1997 omnibus probate law amendments.  Derek P.
Cole, 29 McGeorge L.Rev. 397 (1998).

Ten years after: Where is the constitutional crisis with procedural safeguards and due process in
guardianship adjudication?  A. Frank Johns, 7 Elder L.J. 33 (1999).

Collateral References:

Witkin, Summary (9th ed) Wills §837
Cal Jur 3d Guard & C §20

§ 1460.2. Proposed ward or conservatee may be a child of Indian ancestry; notice to interested parties;
requirements; time; proof 

     •     Historical Notes     •     Research References

(a) If the court or petitioner knows or has reason to know that the proposed ward or conservatee may be an
Indian child, notice shall comply with subdivision (b) in any case in which the Indian Child Welfare Act (25
U.S.C. Sec. 1901 et seq.) applies, as specified in Section 1459.5.

(b) Any notice sent under this section shall be sent to the minor's parent or legal guardian, Indian custodian, if
any, and the Indian child's tribe, and shall comply with all of the following requirements:

(1) Notice shall be sent by registered or certified mail with return receipt requested.  Additional notice by
first-class mail is recommended, but not required.

(2) Notice to the tribe shall be to the tribal chairperson, unless the tribe has designated another agent for service.

(3) Notice shall be sent to all tribes of which the child may be a member or eligible for membership until the
court makes a determination as to which tribe is the Indian child's tribe in accordance with subdivision (d) of
Section 1449, after which notice need only be sent to the tribe determined to be the Indian child's tribe.

(4) Notice, to the extent required by federal law, shall be sent to the Secretary of the Interior's designated agent,
the Sacramento Area Director, Bureau of Indian Affairs.  If the identity or location of the Indian child's tribe is
known, a copy of the notice shall also be sent directly to the Secretary of the Interior, unless the Secretary of the
Interior has waived the notice in writing and the person responsible for giving notice under this section has filed
proof of the waiver with the court.

(5) The notice shall include all of the following information:

(A) The name, birthdate, and birthplace of the Indian child, if known.

(B) The name of any Indian tribe in which the child is a member or may be eligible for membership, if known.

(C) All names known of the Indian child's biological parents, grandparents and great-grandparents or Indian
custodians, including maiden, married, and former names or aliases, as well as their current and former
addresses, birthdates, places of birth and death, tribal enrollment numbers, and any other identifying
information, if known.

(D) A copy of the petition.

(E) A copy of the child's birth certificate, if available.

(F) The location, mailing address, and telephone number of the court and all parties notified pursuant to this



section.

(G) A statement of the following:

(i) The absolute right of the child's parents, Indian custodians, and tribe to intervene in the proceeding.

(ii) The right of the child's parents, Indian custodians, and tribe to petition the court to transfer the proceeding to
the tribal court of the Indian child's tribe, absent objection by either parent and subject to declination by the
tribal court.

(iii) The right of the child's parents, Indian custodians, and tribe to, upon request, be granted up to an additional
20 days from the receipt of the notice to prepare for the proceeding.

(iv) The potential legal consequences of the proceedings on the future custodial rights of the child's parents or
Indian custodians.

(v) That if the parents or Indian custodians are unable to afford counsel, counsel shall be appointed to represent
the parents or Indian custodians pursuant to Section 1912 of the Indian Child Welfare Act (25 U.S.C. Sec. 1901
et seq.).

(vi) That the information contained in the notice, petition, pleading, and other court documents is confidential,
so any person or entity notified shall maintain the confidentiality of the information contained in the notice
concerning the particular proceeding and not reveal it to anyone who does not need the information in order to
exercise the tribe's rights under the Indian Child Welfare Act (25 U.S.C. Sec. 1901 et seq.).

(c) Notice shall be sent whenever it is known or there is reason to know that an Indian child is involved, and for
every hearing thereafter, including, but not limited to, the hearing at which a final adoption order is to be
granted.  After a tribe acknowledges that the child is a member or eligible for membership in the tribe, or after
the Indian child's tribe intervenes in a proceeding, the information set out in subparagraphs (C), (D), (E), and
(G) of paragraph (5) of subdivision (b) need not be included with the notice.

(d) Proof of the notice, including copies of notices sent and all return receipts and responses received, shall be
filed with the court in advance of the hearing except as permitted under subdivision (e).

(e) No proceeding shall be held until at least 10 days after receipt of notice by the parent, Indian custodian, the
tribe or the Bureau of Indian Affairs.  The parent, Indian custodian, or the tribe shall, upon request, be granted
up to 20 additional days to prepare for the proceeding.  Nothing herein shall be construed as limiting the rights
of the parent, Indian custodian, or tribe to 10 days' notice when a lengthier notice period is required by statute.

(f) With respect to giving notice to Indian tribes, a party shall be subject to court sanctions if that person
knowingly and willfully falsifies or conceals a material fact concerning whether the child is an Indian child, or
counsels a party to do so.

(g) The inclusion of contact information of any adult or child that would otherwise be required to be included in
the notification pursuant to this section, shall not be required if that person is at risk of harm as a result of
domestic violence, child abuse, sexual abuse, or stalking.

CREDIT(S)
(Added by Stats.2006, c. 838 (S.B.678), § 19.)

Research References

Official Forms

Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.



Historical Notes

Historical And Statutory Notes

2006 Legislation
Cost reimbursement provisions to local agencies and school districts relating to Stats.2006, c. 838

(S.B.678), see Historical and Statutory Notes under Family Code § 170.
For letter of intent and Governor's signing message regarding Stats.2006, c. 838 (S.B.678), see

Historical and Statutory Notes under Family Code § 170.

§ 1461. Notice to director; conditions; certificate; limitations 

     •     Historical Notes     •     Research References

(a) As used in this section, "director" means:

(1) The Director of Mental Health when the state hospital referred to in subdivision (b) is under the jurisdiction
of the State Department of Mental Health.

(2) The Director of Developmental Services when the state hospital referred to in subdivision (b) is under the
jurisdiction of the State Department of Developmental Services.

(b) Notice of the time and place of hearing on the petition, report, or account, and a copy of the petition, report,
or account, shall be mailed to the director at the director's office in Sacramento at least 15 days before the
hearing if both of the following conditions exist:

(1) The ward or conservatee is or has been during the guardianship or conservatorship proceeding a patient in,
or on leave from, a state hospital under the jurisdiction of the State Department of Mental Health or the State
Department of Developmental Services.

(2) The petition, report, or account is filed under any one or more of the following provisions: Section 1510,
1820, 1861, 2212, 2403, 2421, 2422, or 2423; Article 7 (commencing with Section 2540) of Chapter 6 of Part 4;
Section 2580, 2592, or 2620; Chapter 9.5 (commencing with Section 2670) of Part 4; Section 3080 or 3088; or
Chapter 3 (commencing with Section 3100) of Part 6.  Notice under this section is not required in the case of an
account pursuant to Section 2620 if the total guardianship or conservatorship assets are less than one thousand
five hundred dollars ($1,500) and the gross annual income, exclusive of any public assistance income, is less
than six thousand dollars ($6,000), and the ward or conservatee is not a patient in, or on leave or on outpatient
status from, a state hospital at the time of the filing of the petition.

(c) If the ward or conservatee has been discharged from the state hospital, the director, upon ascertaining the
facts, may file with the court a certificate stating that the ward or conservatee is not indebted to the state and
waive the giving of further notices under this section.  Upon the filing of the certificate of the director,
compliance with this section thereafter is not required unless the certificate is revoked by the director and notice
of the revocation is filed with the court.

(d) The statute of limitations does not run against any claim of the State Department of Mental Health or the
State Department of Developmental Services against the estate of the ward or conservatee for board, care,
maintenance, or transportation with respect to an account that is settled without giving the notice required by
this section.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)



Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 1461 continues Section 1461 of the repealed Probate Code without substantive change.  The

exception for a petition, report, or account filed by the director in the introductory clause of
subdivision (b) has been omitted as unnecessary in view of Section 1201.

The following provisions, listed in paragraph (2) of subdivision (b), require a notice in cases where the
condition in paragraph (1) of subdivision (b) exists:

Section 1510 (petition for appointment of guardian)
Section 1820 (petition for appointment of conservator)
Section 1861 (petition for termination of conservatorship)
Section 2212 (petition for change of venue)
Section 2403 (authorization and instructions or approval and confirmation by court for guardian or

conservator of estate)
Section 2421 (petition for allowance for ward or conservatee)
Section 2422 (petition for support of ward or conservatee out of the estate notwithstanding existence of

person legally obligated to provide support)
Section 2423 (petition for payment of surplus income to relatives of conservatee)
Article 7 (commencing with Section 2540) of Chapter 6 of Part 4 (petitions for sales)
Section 2580 (substituted judgment)
Section 2592 (independent exercise of powers)
Section 2620 (presentation of account for settlement and allowance)
Chapter 9.5 (commencing with Section 2670) (appointment of successor guardian or conservator)
Sections 3080 and 3088 (enforcement of support for spouse who has conservator)
Chapter 3 (commencing with Section 3100) of Part 6 (special proceeding to authorize transaction

involving community property)
For other provisions concerning notice to the Director of Mental Health or the Director of

Developmental Services, see Sections 2611 (inventory and appraisal), 2621 (hearing on accounts).
See also Section 1542 (notice of petition for nonrelative guardianship to Director of Social
Services).  Where the Director of Mental Health or the Director of Developmental Services is an
interested person (Section 1424), a request for special notice may be filed under Section 2700.  For
general provisions relating to notice, see Sections 1200-1230.  See also Sections 1260-1265 (proof
of giving notice).  For background on the provisions of this part, see the Comment to this part under
the part heading.  See also Recommendation Relating to Revision of the
Guardianship-Conservatorship Law, 15 Cal.L.Revision Comm'n Reports 1463, 1473-74 (1980);
Report of Assembly Committee on Judiciary on Assembly Bills Nos. 261 and 167, reprinted in 15
Cal.L.Revision Comm'n Reports 1061-67 (1980).  [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Research References

Official Forms

Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.
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2002 Main Volume
Former § 1461, added by Stats.1979, c. 726, § 3, amended by Stats.1981, c. 9, § 1; Stats.1984, c. 797, §



2, relating to similar subject matter, was repealed by Stats.1990, c. 79 (A.B.759), § 13, operative
July 1, 1991.

Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et
seq.) at end of Code.

Former § 1461, enacted by Stats.1931, c. 281, p. 672, § 1461, amended by Stats.1935, c. 668, p. 1838, §
1; Stats.1943, c. 473, p. 2005, § 1; Stats.1949, c. 821, p. 1566, § 1; Stats.1953, c. 90, p. 811, § 1;
Stats.1959, c. 500, p. 2441, § 2; Stats.1959, c. 1369, p. 3639, § 1; Stats.1961, c. 497, p. 1595, § 1;
Stats.1976, c. 1357, p. 6182, § 6; Stats.1978, c. 1363, p. 4522, § 5, specifying procedure for the
appointment of a guardian for an alleged incompetent person was repealed by Stats.1979, c. 726, § 1,
operative Jan. 1, 1981.  The repealed section was derived from: Code of Civil Procedure § 1763,
amended by Code Am.1880, c. 74, p. 67, § 10; Stats.1907, c. 514, p. 943, § 5; Stats.1907, c. 535, p.
996, § 1; Stats.1909, c. 213, p. 329, § 1; Stats.1929, c. 396, p. 720, § 1; Stats.1850, c. 115, p. 269, §
12.

Derivation: Former § 1461, added by Stats.1979, c. 726, § 3, amended by Stats.1981, c. 9, § 1;
Stats.1984, c. 797, § 2.

Former § 1554, enacted by Stats.1931, c. 281, p. 679, § 1554, amended by Stats.1935, c. 105, p. 458, §
1; Stats.1941, c. 860, p. 2437, § 1; Stats.1943, c. 1053, p. 2994, § 4; Stats.1953, c. 65, p. 727, § 4;
Stats.1971, c. 1593, p. 3316, § 312; Stats.1976, c. 1357, p. 6191, § 19; Stats.1977, c. 1252, p. 4446, §
369.

Code of Civil Procedure § 1774, proviso added by Stats.1909, c. 206, p. 318,§ 1, amended by
Stats.1913, c. 126, p. 215, § 1.

Former § 1554.1, added by Stats.1941, c. 639, p. 2097, § 1, amended by Stats.1953, c. 65, p. 727, § 4.
Former §§ 1905, 1906, added by Stats.1957, c. 1902, p. 3314, § 1, amended by Stats.1973, c. 142, p.

413, § 63.

Cross References

Appointment of guardian, notice of hearing, see Probate Code § 1511.
Computation of time, see Code of Civil Procedure §§ 12 and 12a and Government Code § 6800 et

seq.
Definitions,

Court, see Probate Code § 1418.
Petition, see Probate Code § 1430.

Establishment of conservatorship, mailing of notice of hearing, see Probate Code § 1822.
Inventory and appraisement procedures when unrevoked certificate is on file with court, see Probate

Code § 2611.
Notice, mailing, see Probate Code § 1215 et seq.
Notice, posting, see Probate Code § 1230.
Notice, proof of giving notice, see Probate Code § 1260 et seq.
Notice, special notice, see Probate Code § 1250 et seq.
Notice, this code, generally, see Probate Code § 1200 et seq.
Notice to,

Director of Mental Health, see Probate Code §§ 2611, 2621.
Director of Social Services, see Probate Code § 1542.
Interested persons, request for special notice, see Probate Code § 2700.

Service of process, generally, see Code of Civil Procedure § 413.10 et seq.
Service of process, mail, see Code of Civil Procedure § 415.30 and § 1012 et seq.
Service of process, personal delivery, see Code of Civil Procedure § 415.10.
Service of process, proof of service, see Code of Civil Procedure § 417.10 et seq.
Service of process, publication, see Code of Civil Procedure § 415.50.

Law Review And Journal Commentaries



Ten years after: Where is the constitutional crisis with procedural safeguards and due process in
guardianship adjudication?  A. Frank Johns, 7 Elder L.J. 33 (1999).

2002 Main Volume

Library References

Recommendations relating to revision of the guardianship-conservatorship law, 15
Cal.L.Rev.Comm.Reports 1463 (1980).

Collateral References:

Witkin, Summary (9th ed) Com Prop §§138, 143
Witkin, Summary (9th ed) Wills §§838, 856, 867, 951, 955, 972
B-W Cal Civil Practice: Probate and Trust Proceedings §§25:7, 26:7, 27:13, 28:162, 28:175, 31:39
Cal Jur 3d Guard & C §§22, 228, 241, 365, 383; Jury §10; Process §51; Time §18
 California Conservatorships and Guardianships (CEB, 1990) §5.51.

§ 1461.4. Regional center for developmentally disabled; notice of hearing and copy of petition; report and
recommendation 

     •     Historical Notes     •     Research References

(a) The petitioner shall mail or personally serve a notice of the hearing and a copy of the petition to the director
of the regional center for the developmentally disabled at least 30 days before the day of the hearing on a
petition for appointment in any case in which all of the following conditions exist:

(1) The proposed ward or conservatee has developmental disabilities.

(2) The proposed guardian or conservator is not the natural parent of the proposed ward or conservatee.

(3) The proposed guardian or conservator is a provider of board and care, treatment, habilitation, or other
services to persons with developmental disabilities or is a spouse or employee of a provider.

(4) The proposed guardian or conservator is not a public entity.

(b) The regional center shall file a written report and recommendation with the court regarding the suitability of
the petitioners to meet the needs of the proposed ward or conservatee in any case described in subdivision (a).

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 1461.4 continues Section 1461.4 of the repealed Probate Code without change.  For background

on the provisions of this part, see the Comment to this part under the part heading. [20
Cal.L.Rev.Comm.Reports 1001 (1990)].

Research References

Official Forms

Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's



California Judicial Council Forms Pamphlet.

Historical And Statutory Notes

2002 Main Volume
Former § 1461.4, added by Stats.1985, c. 356, § 2, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Derivation: Former § 1461.4, added by Stats.1985, c. 356, § 2.

Cross References

Computation of time, see Code of Civil Procedure §§ 12 and 12a and Government Code § 6800 et
seq.

Notice,
Mailing, see Probate Code § 1215 et seq.
Posting, see Probate Code § 1230.
Proof of giving notice, see Probate Code § 1260 et seq.
Special notice, see Probate Code § 1250 et seq.
This code, generally, see Probate Code § 1200 et seq.

Service of process,
Generally, see Code of Civil Procedure § 413.10 et seq.
Mail, see Code of Civil Procedure § 415.30 and § 1012 et seq.
Personal delivery, see Code of Civil Procedure § 415.10.
Proof of service, see Code of Civil Procedure § 417.10 et seq.
Publication, see Code of Civil Procedure § 415.50.

Law Review And Journal Commentaries

Ten years after: Where is the constitutional crisis with procedural safeguards and due process in
guardianship adjudication?  A. Frank Johns, 7 Elder L.J. 33 (1999).

2002 Main Volume

Collateral References:

Witkin, Summary (9th ed) Wills §§839, 867, 981
B-W Cal Civil Practice: Probate and Trust Proceedings §25:8
Cal Jur 3d Guard & C §§23, 365

§ 1461.5. Veterans Administration; notice of hearing on petition, report, account or inventory; time;
conditions 

     •     Historical Notes     •     Research References

Notice of the time and place of hearing on a petition, report, or account, and a notice of the filing of an
inventory, together with a copy of the petition, report, inventory, or account, shall be mailed to the office of the
Veterans Administration having jurisdiction over the area in which the court is located at least 15 days before
the hearing, or within 15 days after the inventory is filed, if both of the following conditions exist:

(a) The guardianship or conservatorship estate consists or will consist wholly or in part of any of the following:

(1) Money received from the Veterans Administration.

(2) Revenue or profit from such money or from property acquired wholly or in part from such money.



(3) Property acquired wholly or in part with such money or from such property.

(b) The petition, report, inventory, or account is filed under any one or more of the following provisions:
Section 1510, 1601, 1820, 1861, 1874, 2422, or 2423; Article 7 (commencing with Section 2540) of Chapter 6
of Part 4; Section 2570, 2571, 2580, 2592, 2610, 2613, or 2620; Chapter 8 (commencing with Section 2640) of
Part 4; Chapter 9.5 (commencing with Section 2670) of Part 4; Section 3080 or 3088; or Chapter 3
(commencing with Section 3100) of Part 6.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 1461.5 continues Section 1461.5 of the repealed Probate Code without substantive change.  The

exception for a petition filed by the Veterans Administration in the introductory clause of the section
has been omitted as unnecessary in view of Section 1201.  For general provisions relating to notice,
see Sections 1200-1230.  See also Sections 1260-1265 (proof of giving notice).  For the
recommendation of the California Law Revision Commission that resulted in the repeal of the
Uniform Veterans Guardianship Act and the enactment of this section of the repealed Probate Code,
see Recommendation Relating to Uniform Veterans Guardianship Act, 15 Cal.L.Revision Comm'n
Reports 1289 (1980).  For additional background on the provisions of this part, see the Comment to
this part under the part heading.  See also Recommendation Relating to Revision of the
Guardianship-Conservatorship Law, 15 Cal.L.Revision Comm'n Reports 1463, 1474 (1980).  [20
Cal.L.Rev.Comm.Reports 1001 (1990)].

Research References

Official Forms

Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Historical And Statutory Notes

2002 Main Volume
Former § 1461.5, added by Stats.1980, c. 89, § 2, amended by Stats.1981, c. 9,§ 2, relating to similar

subject matter, was repealed by Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Former § 1461.5, added by Stats.1973, c. 546, p. 1066, § 54.5, amended by Stats.1975, c. 694, p. 1650, §

25; Stats.1976, c. 1357, p. 6184, § 9; Stats.1978, c. 1363, p. 4524, § 7, requiring that a ward be
informed of the nature and purpose of proceedings prior to the appointment of a guardian, was
repealed by Stats.1979, c. 726, p. 2334, § 1, operative Jan. 1, 1981.

Derivation: Former § 1461.5, added by Stats.1980, c. 89, § 2, amended by Stats.1981, c. 9, § 2.
Former §§ 1650, 1655, 1657, 1659, 1661, enacted by Stats.1931, c. 281, pp. 684 to 686, §§ 1650, 1655,

1657, 1659, 1661, amended by Stats.1945, c. 1398, pp. 2606, 2607, 2609, §§ 1, 6, 7, 10; Stats.1949,
c. 1463, p. 2544, § 1; Stats.1955, c. 950, p. 1836, § 1; Stats.1977, c. 39, p. 415, § 1.

Stats.1929, c. 663, p. 1115, §§ 1, 6, 8, 10, 12.
Former § 1661.5, added by Stats.1945, 1398, p. 2609, § 11.
Former §§ 2901, 2906, 2908, 2910, 2912, 2913, added by Stats.1979, c. 726, p. 2335, § 3.



Cross References

Appointment of guardian, notice of hearing, see Probate Code § 1511.
Computation of time, see Code of Civil Procedure §§ 12 and 12a and Government Code § 6800 et

seq.
Establishment of conservatorship, notice of hearing, mailing, see Probate Code § 1822.

Law Review And Journal Commentaries

Ten years after: Where is the constitutional crisis with procedural safeguards and due process in
guardianship adjudication?  A. Frank Johns, 7 Elder L.J. 33 (1999).

2002 Main Volume

Library References

Recommendations relating to Uniform Veterans Guardianship Act, 15 Cal.L.Rev.Comm.Reports
1289 (1980).

Collateral References:

Witkin, Summary (9th ed) Com Prop §143
Witkin, Summary (9th ed) Wills §§840, 856, 867, 972
B-W Cal Civil Practice: Probate and Trust Proceedings §§25:9, 26:7, 28:175
Cal Jur 3d Guard & C §§24, 365, 383
 California Conservatorships and Guardianships (CEB, 1990) §5.52.

§ 1461.7. Time and place of hearing on petition, report, or account; copies 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Unless the court for good cause dispenses with such notice, notice of the time and place of the hearing on a
petition, report, or account, together with a copy of the petition, report, or account, shall be given to the same
persons who are required to be given notice under Section 2581 for the period and in the manner provided in
this chapter if both of the following conditions exist:

(a) A conservator of the estate has been appointed under Article 5 (commencing with Section 1845) of Chapter
1 of Part 3 for a person who is missing and whose whereabouts is unknown.

(b) The petition, report, or account is filed in the conservatorship proceeding under any one or more of the
following provisions:

(1) Section 1861 or 2423.

(2) Article 7 (commencing with Section 2540) of Chapter 6 of Part 4.

(3) Section 2570, 2571, 2580, 2592, or 2620.

(4) Chapter 8 (commencing with Section 2640) of Part 4.

(5) Chapter 9.5 (commencing with Section 2670) of Part 4.

(6) Chapter 3 (commencing with Section 3100) of Part 6.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)



Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 1461.7 continues Section 1461.7 of the repealed Probate Code without change.  For the

recommendation of the California Law Revision Commission that resulted in the enactment of this
section of the repealed Probate Code, see Recommendation Relating to Missing Persons, 16
Cal.L.Revision Comm'n Reports 105 (1982).  For additional background on the provisions of this
part, see the Comment to this part under the part heading. [20 Cal.L.Rev.Comm.Reports 1001
(1990)].

Research References

Official Forms

Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Historical And Statutory Notes

2002 Main Volume
Former § 1461.7, added by Stats.1983, c. 201, § 5, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Derivation: Former § 1461.7, added by Stats.1983, c. 201, § 5.
Former § 268, added by Stats.1935, c. 712, p. 1924, § 2, amended by Stats.1980, c. 955, p. 3010, § 5.1.

Law Review And Journal Commentaries

Ten years after: Where is the constitutional crisis with procedural safeguards and due process in
guardianship adjudication?  A. Frank Johns, 7 Elder L.J. 33 (1999).

2002 Main Volume

Collateral References:

Witkin, Summary (9th ed) Wills §§841, 878
The Rutter Group, Probate (Ross) §3:50
Cal Jur 3d Guard & C §24

Notes Of Decisions

Construction with other laws 1

1. Construction with other laws

Where court's order to trustee merely authorized it to take such steps as would be legally necessary for sale of
real estate belonging to missing person as well as household furnishings, it was not necessary for trustee to have
previously complied with §§ 267 (repealed 1983), 268 (repealed; now this section) respecting procedure
necessary for order of sale, since trustee was not proceeding under such sections, but rather under § 1120
(repealed; see, now, § 17300 et seq.) which permitted a trustee to seek instructions. In re Scott's Estate (App. 2



Dist. 1960) 5 Cal.Rptr. 393, 181 Cal.App.2d 605. Absentees  5

§ 1467. Service by mail deemed complete 

     •     Historical Notes     •     Research References

If service is made by mail pursuant to this division in the manner authorized in Section 415.30 of the Code of
Civil Procedure, the service is complete on the date a written acknowledgment of receipt is executed.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 1467 continues Section 1467 of the repealed Probate Code without change.  This section makes

clear that, when service is made under this division in the manner authorized in Section 415.30 of
the Code of Civil Procedure, the service is complete on the date the acknowledgment of receipt is
executed.  This section does not include the requirement found in Section 415.30 that the
acknowledgment be returned "to the sender."  It is sufficient if proof is made that the person served
(or a person authorized to acknowledge service on behalf of such person) did execute a written
acknowledgment of receipt.  For example, service is complete under Section 1467 if the written
acknowledgment is returned to a person other than the sender.

This section applies only where service is made by mail in the manner authorized in Section 415.30.
This section does not apply where a provision of this division merely requires that a notice or other
paper be mailed.  In the latter case, the applicable provision ordinarily is satisfied when the notice or
other paper is deposited in the mail.  See Section 1215.

For background on the provisions of this part, see the Comment to this part under the part heading. [20
Cal.L.Rev.Comm.Reports 1001 (1990)].

Research References

Official Forms

Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Historical And Statutory Notes

2002 Main Volume
Former § 1467, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Derivation: Former § 1467, added by Stats.1979, c. 726, § 3.

Cross References

Notice, mailing, see Probate Code § 1215 et seq.
Notice, posting, see Probate Code § 1230.



Notice, proof of giving notice, see Probate Code § 1260 et seq.
Notice, special notice, see Probate Code § 1250 et seq.
Notice, this code, generally, see Probate Code § 1200 et seq.
Service of process, mail, see Code of Civil Procedure § 415.30 and § 1012 et seq.
Service of process, proof of service, see Code of Civil Procedure § 417.10 et seq.
2002 Main Volume

Collateral References:

Witkin, Summary (9th ed) Wills §843
B-W Cal Civil Practice: Probate and Trust Proceedings §25:5
Cal Jur 3d Guard & C §28

§ 1469. References to § 1220 deemed references to this chapter 

     •     Historical Notes     •     Research References

Where a provision of this division applies the provisions of this code applicable to personal representatives to
proceedings under this division, a reference to Section 1220 in the provisions applicable to personal
representatives shall be deemed to be a reference to this chapter.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 1469 continues Section 1469 of the repealed Probate Code with the omission of the reference to

Section 1230.  The reference to Section 1230 has been omitted as unnecessary in view of the
revision of Section 1460(c).  Section 1469 ensures that the notice provisions contained in this
chapter will be used in all proceedings under this division.  Section 2543 adopts the procedures
applicable to personal representatives for manner of sale for sales under this division.  The manner
of sale procedures applicable to the personal representative require giving of notice as provided in
Section 1220 (notice provision applicable to proceedings with respect to estates of decedents).
However, Section 1469 provides that notice is to be given under this chapter rather than as provided
in that section.  See also Section 2100 (law governing where no specific provision of this division
applicable).  For background on the provisions of this part, see the Comment to this part under the
part heading.  See also Report of Assembly Committee on Judiciary on Assembly Bills Nos. 261 and
167, reprinted in 15 Cal.L.Revision Comm'n Reports 1061, 1063-64 (1980); Comments to
Conforming Revisions and Repeals, 19 Cal.L.Revision Comm'n Reports 391, 444 (1988).  [20
Cal.L.Rev.Comm.Reports 1001 (1990)].

Research References

Official Forms

Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Historical And Statutory Notes



2002 Main Volume
Former § 1469, added by Stats.1979, c. 726, § 3, amended by Stats.1980, c. 676,§ 263; Stats.1980, c.

246, § 4; Stats.1986, c. 783, § 22; Stats.1987, c. 923, § 62, relating to similar subject matter, was
repealed by Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.

Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et
seq.) at end of Code.

Derivation: Former § 1469, added by Stats.1979, c. 726, § 3, amended by Stats.1980, c. 676, § 263;
Stats.1980, c. 246, § 4; Stats.1986, c. 783, § 22; Stats.1987, c. 923, § 62.

Cross References

Appointment of personal representative, generally, see Probate Code § 8400 et seq.
Personal representative and general personal representative, defined, see Probate Code § 58.

Collateral References:

Witkin, Summary (9th ed) Wills §837
B-W Cal Civil Practice: Probate and Trust Proceedings §28:129
Cal Jur 3d Guard & C §§21, 165, 172

Part 2. Guardianship

Chapter 1. Establishment Of Guardianship

Article 2. Appointment Of Guardian Generally

§ 1510. Petition for appointment; contents 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) A relative or other person on behalf of the minor, or the minor if 12 years of age or older, may file a petition
for the appointment of a guardian of the minor.

(b) The petition shall request that a guardian of the person or estate of the minor, or both, be appointed, shall
specify the name and address of the proposed guardian and the name and date of birth of the proposed ward,
and shall state that the appointment is necessary or convenient.

(c) The petition shall set forth, so far as is known to the petitioner, the names and addresses of all of the
following:

(1) The parents of the proposed ward.

(2) The person having legal custody of the proposed ward and, if that person does not have the care of the
proposed ward, the person having the care of the proposed ward.

(3) The relatives of the proposed ward within the second degree.

(4) In the case of a guardianship of the estate, the spouse of the proposed ward.

(5) Any person nominated as guardian for the proposed ward under Section 1500 or 1501.



(6) In the case of a guardianship of the person involving an Indian child, any Indian custodian and the Indian
child's tribe.

(d) If the proposed ward is a patient in or on leave of absence from a state institution under the jurisdiction of
the State Department of Mental Health or the State Department of Developmental Services and that fact is
known to the petitioner, the petition shall state that fact and name the institution.

(e) The petition shall state, so far as is known to the petitioner, whether or not the proposed ward is receiving or
is entitled to receive benefits from the Veterans Administration and the estimated amount of the monthly benefit
payable by the Veterans Administration for the proposed ward.

(f) If the petitioner has knowledge of any pending adoption, juvenile court, marriage dissolution, domestic
relations, custody, or other similar proceeding affecting the proposed ward, the petition shall disclose the
pending proceeding.

(g) If the petitioners have accepted or intend to accept physical care or custody of the child with intent to adopt,
whether formed at the time of placement or formed subsequent to placement, the petitioners shall so state in the
guardianship petition, whether or not an adoption petition has been filed.

(h) If the proposed ward is or becomes the subject of an adoption petition, the court shall order the guardianship
petition consolidated with the adoption petition.

(i) If the proposed ward is or may be an Indian child, the petition shall state that fact.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.1992, c. 1064 (S.B.1445), § 1;
Stats.2006, c. 838 (S.B.678), § 22.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 1510 continues Section 1510 of the repealed Probate Code without change.  For general

provisions relating to petitions and other papers, see Sections 1020-1023.  See also Sections 1021
(petition to be verified), 1041 (clerk to set petition for hearing), 1512 (amendment of petition to
disclose newly discovered proceeding affecting custody).  For background on the provisions of this
part, see the Comment to this part under the part heading.  See also Recommendation Relating to the
Uniform Veterans Guardianship Act, 15 Cal.L.Revision Comm'n Reports 1289, 1299 (1980).  [20
Cal.L.Rev.Comm.Reports 1001 (1990)].

Research References

Official Forms

Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Historical And Statutory Notes

2006 Legislation
Stats.2006, c. 838 (S.B.678), added par.(6) to subd.(c) and added subd.(i).
Cost reimbursement provisions to local agencies and school districts relating to Stats.2006, c. 838

(S.B.678), see Historical and Statutory Notes under Family Code § 170.
For letter of intent and Governor's signing message regarding Stats.2006, c. 838 (S.B.678), see



Historical and Statutory Notes under Family Code § 170.
2002 Main Volume
The 1992 amendment, in subd.(a), substituted "12 years" for "14 years"; and, in subds.(b) and (f),

substituted "the" for "such".
Former § 1510, added by Stats.1979, c. 726, § 3, amended by Stats.1980, c. 89,§ 3; Stats.1988, c. 1382,

§ 3, relating to similar subject matter, was repealed by Stats.1990, c. 79 (A.B.759), § 13, operative
July 1, 1991.

Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et
seq.) at end of Code.

Former § 1510, added by Stats.1963, c. 127, p. 801, § 3, amended by Stats.1970, c. 293, p. 507, § 1;
Stats.1972, c. 579, p. 1010, § 41.2; Stats.1973, c. 233, p. 617, § 1; Stats.1976, c. 875, p. 1986, § 3;
Stats.1976, c. 1357, p. 6189,§ 17.5, relating to payment under compromise, covenant, order or
judgment affecting a minor or an incompetent person and retention of jurisdiction by the court, was
repealed by Stats.1979, c. 726, p. 2334, § 1, operative Jan. 1, 1981.  See Probate Code §§ 1446, 3600
to 3603, 3611, 3612.

Former § 1510, enacted by Stats.1931, c. 281, p. 676, § 1510, amended by Stats.1939, c. 314, p. 1600, §
1, requiring that if a judgment were for the recovery of money or property under $2000 that the court
could have ordered deposit of the funds in a bank or trust company or the appointment of a general
guardian but that if the recovery exceeded $2000 a general guardian had to be appointed and the
funds either delivered to the guardian or deposited in a bank or trust company, was repealed by
Stats.1963, c. 127, p. 801, § 2.

Derivation: Former § 1510, added by Stats.1979, c. 726, § 3, amended by Stats.1980, c. 89, § 3;
Stats.1988, c. 1382, § 3.

Former § 1405, enacted by Stats.1931, c. 281, p. 670, § 1405, amended by Stats.1959, c. 308, p. 556, §
3; Stats.1959, c. 1459, p. 3753, § 1; Stats.1976, c. 1357, p. 6181, § 3. Code of Civil Procedure §
1747, amended by Code Am.1873-74, c. 383, p. 377, § 208; Code Am.1880, c. 74, p. 65, § 1;
Stats.1903, c. 183, p. 204, § 1; Stats.1921, c. 139, p. 138, § 1. Code of Civil Procedure § 1807,
amended by Stats.1907, c. 514, p. 945, § 13.  Stats.1850, c. 115, pp. 268, 272, 273, §§ 1, 43, 46, 48;
Stats.1861, c. 531, p. 603, §§ 1, 14.

Former § 1440, enacted by Stats.1931, c. 281, p. 671, § 1440, amended by Stats.1937, c. 528, p. 1537, §
1; Stats.1975, c. 1181, p. 2913, § 1; Stats.1979, c. 1142, p. 4163, § 2. Code of Civil Procedure §
1747, amended by Code Am.1873-74, c. 383, p. 377, § 208; Code Am.1880, c. 74, p. 65, § 1;
Stats.1903, c. 183, p. 204, § 1; Stats.1921, c. 139, p. 138, § 1; Stats.1850, c. 115, p. 268, § 1;
Stats.1861, c. 531, p. 603, § 1.

Former § 1570, enacted by Stats.1931, c. 281, p. 680, § 1570, amended by Stats.1949, c. 617, p. 1115, §
1; Stats.1959, c. 500, p. 2442, § 3; Stats.1976, c. 1357, p. 6192, § 20. Code of Civil Procedure §
1793, amended by Code Am.1880, c. 74, p. 70, § 26; Stats.1907, c. 514, p. 945, § 11. Code of Civil
Procedure § 1796, amended by Code Am.1880, c. 74, p. 70, § 27.

Former § 1650, enacted by Stats.1931, c. 281, § 1650, amended by Stats.1945, c. 1398, § 1.
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1611, § 37; Stats.1972, c. 988, § 5; Stats.1973, c. 19,§ 1; Stats.1976, c. 1357, § 26; Stats.1977, c.
273, § 4; Stats.1977, c. 453,§ 2; Stats.1977, c. 1237, § 2; Stats.1978, c. 1363, § 11.
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. Construction with other laws

A guardianship petition under the Probate Code is the only judicial means for a nonparent to obtain custody of
child when the parents have not themselves initiated a custody proceeding under Family Code. Erika K. v. Brett
D.(App. 1 Dist. 2008) 75 Cal.Rptr.3d 152, 161 Cal.App.4th 1259. Guardian And Ward  13(1)

Grant of child custody to unrelated third party custodian under Family Code does not require filing of
guardianship petition. Erika K. v. Brett D.(App. 1 Dist. 2008) 75 Cal.Rptr.3d 152, 161 Cal.App.4th 1259. Child
Custody  270; Guardian And Ward  13(1)

1. Discretion of court

Where a petition for adoption has been filed and there is no allegation that minor involved was possessed of any
estate and minor will have natural guardians either in the persons of his natural or his adoptive parents, petition
for appointment of a guardian of person of minor should have been denied for want of necessity or convenience.
In re McDonnell's Adoption (App. 1947) 77 Cal.App.2d 805, 176 P.2d 778. Guardian And Ward  13(1)

2. Nature of action

Welfare of children is essential subject matter of guardianship action and a stranger is little more than an
informant to the court when he initiates the proceedings. Ex parte Lukasik (App. 3 Dist. 1951) 108 Cal.App.2d
438, 239 P.2d 492. Guardian And Ward  13(1); Guardian And Ward  13(3)

While any person may initiate a guardianship proceeding, whether related to minors or not, none but the parents
have anything in the nature of a right to be adjudicated. Ex parte Lukasik (App. 3 Dist. 1951) 108 Cal.App.2d
438, 239 P.2d 492. Guardian And Ward  13(3)

3. Persons eligible for appointment

Status of former same sex domestic partner of biological mother as a nonparent did not preclude her from filing
a petition for guardianship of mother's child. In re Guardianship of Olivia J.(App. 1 Dist. 2000) 101 Cal.Rptr.2d
364, 84 Cal.App.4th 1146. Child Custody  409

On petition for appointment of a guardian for minor child, the state as foster parent has an interest in the
subject-matter, consisting of the welfare of the children, with result that court, through which state acts, is not
restricted in selection of guardian to the petitioning relative or to person, if any, recommended by the
petitioning relative. In re Cantwell's Guardianship (App. 1 Dist. 1954) 125 Cal.App.2d 866, 271 P.2d 168.
Guardian And Ward  10

4. Nomination by minor

Minor who has attained age of 14 years has right to nominate guardian and court, if it approves nominee as a
suitable person, must appoint guardian nominated. In re Gianoli's Guardianship (1943) 140 P.2d 987, 60
Cal.App.2d 504; In re Burket's Guardianship (1943) 137 P.2d 475, 58 Cal.App.2d 726; In re Kerr's
Guardianship (1939) 85 P.2d 145, 29 Cal.App.2d 439.

Minor's right to appoint guardian of his person upon reaching age of 14 is not absolute, and while § 1406
(repealed; see, now, § 1514) gave 14-year-old minor privilege of directly petitioning for appointment of a
guardian, such procedure did not eliminate need for making required showing of necessity or convenience as
basic ground for appointment. In re Guardianship of Rose (App. 1959) 171 Cal.App.2d 677, 340 P.2d 1045.
Guardian And Ward  10; Guardian And Ward  13(4)

A minor's ownership of property is ordinarily sufficient to support finding that appointment of guardian of his
estate is necessary or convenient, and preference of minor over 14 years old as to who shall be appointed
prevails over objection of any person, including minor's parent, if his nominee is found suitable by court. In re
Kentera's Guardianship (1953) 41 Cal.2d 639, 262 P.2d 317. Guardian And Ward  9.5; Guardian And Ward



 10

The filing of petition by 14 year old minor for appointment of guardian, as authorized by §§ 1405, 1406, 1440
(repealed; see, now this section and § 1512 et seq.) did not eliminate need for showing of necessity or
convenience as basic ground for appointment, and such minor had absolute right to appointment of his nominee,
if approved by court as suitable person, only after such showing to court's satisfaction. In re Kentera's
Guardianship (1953) 41 Cal.2d 639, 262 P.2d 317. Guardian And Ward  13(4)

Upon denial of petition for guardianship based on nomination by minor, minor would have right to make
another nomination which if made would again have to be submitted for judicial approval. In re MacLean's
Guardianship (App. 1 Dist. 1952) 111 Cal.App.2d 144, 244 P.2d 63. Guardian And Ward  10

Where custody of minor daughter was awarded to mother in divorce proceeding, daughter on reaching age of 18
was entitled to petition for and nominate her own guardian. Wallace v. Kerr (App. 1 Dist. 1940) 42 Cal.App.2d
182, 108 P.2d 754. Guardian And Ward  10; Guardian And Ward  13(3)

A minor child under 14 years of age possessed no statutory right to nominate her guardian. Smith v. Smith
(App. 3 Dist. 1939) 31 Cal.App.2d 272, 87 P.2d 863. Guardian And Ward  10

In guardianship proceeding instituted by minor, wherein minor did not nominate contestant as guardian, failure
to appoint contestant guardian was not error, notwithstanding that contestant may have been a fit guardian. In re
Kerr's Guardianship (App. 1 Dist. 1938) 29 Cal.App.2d 439, 85 P.2d 145. Guardian And Ward  10

5. Petition or application for relief

A petition for appointment of guardian for a minor is not subject to tests given to complaints in actions at law
and if enough is stated to inform court that it should interfere for protection of persons dependent upon it for
protection, petition is sufficient, and duty is then devolved upon court to inform itself and take such action as
may seem necessary and proper. In re Lee's Guardianship (App. 1 Dist. 1954) 123 Cal.App.2d 882, 267 P.2d
847. Guardian And Ward  13(3)

Where on remand of cause and failure of opponents of petition for appointment of guardian of child to
participate further in proceedings although served with notice, the court, as a matter of judicial discretion, could
permit the filing of amended petition without further notice on opponents. In re Phillips' Guardianship (1945)
27 Cal.2d 384, 164 P.2d 481. Guardian And Ward  13(8)

Where petition for appointment as guardian of child stated jurisdictional facts but after reversal of order
granting motion for change of venue, opponents took no further part in proceeding, though order fixing time
and place for hearing was served on their attorney, the subsequent filing of amended petition without service
thereof on opponents did not deprive the court of power to proceed. In re Phillips' Guardianship (1945) 27
Cal.2d 384, 164 P.2d 481. Guardian And Ward  13(8)

6. Standing

Lesbian former partner of children's biological mother lacked standing to seek custody or visitation, as matter
was not properly before court in connection with either dissolution, guardianship, or dependency proceeding. In
re Guardianship of Z.C.W.(App. 1 Dist. 1999) 84 Cal.Rptr.2d 48, 71 Cal.App.4th 524, rehearing denied, review
denied, certiorari denied 120 S.Ct. 603, 528 U.S. 1056, 145 L.Ed.2d 501. Child Custody  409

§ 1510. Petition for appointment; contents 
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(a) A relative or other person on behalf of the minor, or the minor if 12 years of age or older, may file a petition



for the appointment of a guardian of the minor.

(b) The petition shall request that a guardian of the person or estate of the minor, or both, be appointed, shall
specify the name and address of the proposed guardian and the name and date of birth of the proposed ward,
and shall state that the appointment is necessary or convenient.

(c) The petition shall set forth, so far as is known to the petitioner, the names and addresses of all of the
following:

(1) The parents of the proposed ward.

(2) The person having legal custody of the proposed ward and, if that person does not have the care of the
proposed ward, the person having the care of the proposed ward.

(3) The relatives of the proposed ward within the second degree.

(4) In the case of a guardianship of the estate, the spouse of the proposed ward.

(5) Any person nominated as guardian for the proposed ward under Section 1500 or 1501.

(6) In the case of a guardianship of the person involving an Indian child, any Indian custodian and the Indian
child's tribe.

(d) If the proposed ward is a patient in or on leave of absence from a state institution under the jurisdiction of
the State Department of Mental Health or the State Department of Developmental Services and that fact is
known to the petitioner, the petition shall state that fact and name the institution.

(e) The petition shall state, so far as is known to the petitioner, whether or not the proposed ward is receiving or
is entitled to receive benefits from the Veterans Administration and the estimated amount of the monthly benefit
payable by the Veterans Administration for the proposed ward.

(f) If the petitioner has knowledge of any pending adoption, juvenile court, marriage dissolution, domestic
relations, custody, or other similar proceeding affecting the proposed ward, the petition shall disclose the
pending proceeding.

(g) If the petitioners have accepted or intend to accept physical care or custody of the child with intent to adopt,
whether formed at the time of placement or formed subsequent to placement, the petitioners shall so state in the
guardianship petition, whether or not an adoption petition has been filed.

(h) If the proposed ward is or becomes the subject of an adoption petition, the court shall order the guardianship
petition consolidated with the adoption petition, and the consolidated case shall be heard and decided in the
court in which the adoption is pending.

(i) If the proposed ward is or may be an Indian child, the petition shall state that fact.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.1992, c. 1064 (S.B.1445), § 1;
Stats.2006, c. 838 (S.B.678), § 22; Stats.2008, c. 534 (S.B.1726), § 12.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 1510 continues Section 1510 of the repealed Probate Code without change.  For general

provisions relating to petitions and other papers, see Sections 1020-1023.  See also Sections 1021
(petition to be verified), 1041 (clerk to set petition for hearing), 1512 (amendment of petition to



disclose newly discovered proceeding affecting custody).  For background on the provisions of this
part, see the Comment to this part under the part heading.  See also Recommendation Relating to the
Uniform Veterans Guardianship Act, 15 Cal.L.Revision Comm'n Reports 1289, 1299 (1980).  [20
Cal.L.Rev.Comm.Reports 1001 (1990)].

Research References

Official Forms

Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Historical And Statutory Notes

2006 Legislation
Stats.2006, c. 838 (S.B.678), added par.(6) to subd.(c) and added subd.(i).
Cost reimbursement provisions to local agencies and school districts relating to Stats.2006, c. 838

(S.B.678), see Historical and Statutory Notes under Family Code § 170.
For letter of intent and Governor's signing message regarding Stats.2006, c. 838 (S.B.678), see

Historical and Statutory Notes under Family Code § 170.
2008 Legislation
Stats.2008, c. 534 (S.B.1726), in subd.(h), added ", and the consolidated case shall be heard and decided

in the court in which the adoption is pending."
2002 Main Volume
The 1992 amendment, in subd.(a), substituted "12 years" for "14 years"; and, in subds.(b) and (f),

substituted "the" for "such".
Former § 1510, added by Stats.1979, c. 726, § 3, amended by Stats.1980, c. 89,§ 3; Stats.1988, c. 1382,

§ 3, relating to similar subject matter, was repealed by Stats.1990, c. 79 (A.B.759), § 13, operative
July 1, 1991.

Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et
seq.) at end of Code.

Former § 1510, added by Stats.1963, c. 127, p. 801, § 3, amended by Stats.1970, c. 293, p. 507, § 1;
Stats.1972, c. 579, p. 1010, § 41.2; Stats.1973, c. 233, p. 617, § 1; Stats.1976, c. 875, p. 1986, § 3;
Stats.1976, c. 1357, p. 6189,§ 17.5, relating to payment under compromise, covenant, order or
judgment affecting a minor or an incompetent person and retention of jurisdiction by the court, was
repealed by Stats.1979, c. 726, p. 2334, § 1, operative Jan. 1, 1981.  See Probate Code §§ 1446, 3600
to 3603, 3611, 3612.

Former § 1510, enacted by Stats.1931, c. 281, p. 676, § 1510, amended by Stats.1939, c. 314, p. 1600, §
1, requiring that if a judgment were for the recovery of money or property under $2000 that the court
could have ordered deposit of the funds in a bank or trust company or the appointment of a general
guardian but that if the recovery exceeded $2000 a general guardian had to be appointed and the
funds either delivered to the guardian or deposited in a bank or trust company, was repealed by
Stats.1963, c. 127, p. 801, § 2.

Derivation: Former § 1510, added by Stats.1979, c. 726, § 3, amended by Stats.1980, c. 89, § 3;
Stats.1988, c. 1382, § 3.

Former § 1405, enacted by Stats.1931, c. 281, p. 670, § 1405, amended by Stats.1959, c. 308, p. 556, §
3; Stats.1959, c. 1459, p. 3753, § 1; Stats.1976, c. 1357, p. 6181, § 3. Code of Civil Procedure §
1747, amended by Code Am.1873-74, c. 383, p. 377, § 208; Code Am.1880, c. 74, p. 65, § 1;
Stats.1903, c. 183, p. 204, § 1; Stats.1921, c. 139, p. 138, § 1. Code of Civil Procedure § 1807,
amended by Stats.1907, c. 514, p. 945, § 13.  Stats.1850, c. 115, pp. 268, 272, 273, §§ 1, 43, 46, 48;
Stats.1861, c. 531, p. 603, §§ 1, 14.

Former § 1440, enacted by Stats.1931, c. 281, p. 671, § 1440, amended by Stats.1937, c. 528, p. 1537, §



1; Stats.1975, c. 1181, p. 2913, § 1; Stats.1979, c. 1142, p. 4163, § 2. Code of Civil Procedure §
1747, amended by Code Am.1873-74, c. 383, p. 377, § 208; Code Am.1880, c. 74, p. 65, § 1;
Stats.1903, c. 183, p. 204, § 1; Stats.1921, c. 139, p. 138, § 1; Stats.1850, c. 115, p. 268, § 1;
Stats.1861, c. 531, p. 603, § 1.

Former § 1570, enacted by Stats.1931, c. 281, p. 680, § 1570, amended by Stats.1949, c. 617, p. 1115, §
1; Stats.1959, c. 500, p. 2442, § 3; Stats.1976, c. 1357, p. 6192, § 20. Code of Civil Procedure §
1793, amended by Code Am.1880, c. 74, p. 70, § 26; Stats.1907, c. 514, p. 945, § 11. Code of Civil
Procedure § 1796, amended by Code Am.1880, c. 74, p. 70, § 27.

Former § 1650, enacted by Stats.1931, c. 281, § 1650, amended by Stats.1945, c. 1398, § 1.
Former §§ 1651, 1652, 1656, enacted by Stats.1931, c. 281, pp. 684, 685, §§ 1651, 1652, 1656, amended

by Stats.1945, c. 1398, p. 2606, §§ 2, 3.  Stats.1929, c. 663, p. 1115, §§ 2, 3, 7.
Former § 1754 added by Stats.1957, c. 1902, § 1, amended by Stats.1961, c. 498,§ 1; Stats.1969, c.

1611, § 37; Stats.1972, c. 988, § 5; Stats.1973, c. 19,§ 1; Stats.1976, c. 1357, § 26; Stats.1977, c.
273, § 4; Stats.1977, c. 453,§ 2; Stats.1977, c. 1237, § 2; Stats.1978, c. 1363, § 11.

Former § 2151, added by Stats.1957, c. 1902, p. 3318, § 1.
Former §§ 2901, 2902, 2903, added by Stats.1979, c. 726, p. 2335, § 3.
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. Construction with other laws

A guardianship petition under the Probate Code is the only judicial means for a nonparent to obtain custody of
child when the parents have not themselves initiated a custody proceeding under Family Code. Erika K. v. Brett
D.(App. 1 Dist. 2008) 75 Cal.Rptr.3d 152, 161 Cal.App.4th 1259. Guardian And Ward  13(1)

Grant of child custody to unrelated third party custodian under Family Code does not require filing of
guardianship petition. Erika K. v. Brett D.(App. 1 Dist. 2008) 75 Cal.Rptr.3d 152, 161 Cal.App.4th 1259. Child
Custody  270; Guardian And Ward  13(1)

1. Discretion of court

Where a petition for adoption has been filed and there is no allegation that minor involved was possessed of any
estate and minor will have natural guardians either in the persons of his natural or his adoptive parents, petition
for appointment of a guardian of person of minor should have been denied for want of necessity or convenience.
In re McDonnell's Adoption (App. 1947) 77 Cal.App.2d 805, 176 P.2d 778. Guardian And Ward  13(1)

2. Nature of action

Welfare of children is essential subject matter of guardianship action and a stranger is little more than an
informant to the court when he initiates the proceedings. Ex parte Lukasik (App. 3 Dist. 1951) 108 Cal.App.2d
438, 239 P.2d 492. Guardian And Ward  13(1); Guardian And Ward  13(3)

While any person may initiate a guardianship proceeding, whether related to minors or not, none but the parents
have anything in the nature of a right to be adjudicated. Ex parte Lukasik (App. 3 Dist. 1951) 108 Cal.App.2d
438, 239 P.2d 492. Guardian And Ward  13(3)

3. Persons eligible for appointment

Status of former same sex domestic partner of biological mother as a nonparent did not preclude her from filing
a petition for guardianship of mother's child. In re Guardianship of Olivia J.(App. 1 Dist. 2000) 101 Cal.Rptr.2d
364, 84 Cal.App.4th 1146. Child Custody  409

On petition for appointment of a guardian for minor child, the state as foster parent has an interest in the



subject-matter, consisting of the welfare of the children, with result that court, through which state acts, is not
restricted in selection of guardian to the petitioning relative or to person, if any, recommended by the
petitioning relative. In re Cantwell's Guardianship (App. 1 Dist. 1954) 125 Cal.App.2d 866, 271 P.2d 168.
Guardian And Ward  10

4. Nomination by minor

Minor who has attained age of 14 years has right to nominate guardian and court, if it approves nominee as a
suitable person, must appoint guardian nominated. In re Gianoli's Guardianship (1943) 140 P.2d 987, 60
Cal.App.2d 504; In re Burket's Guardianship (1943) 137 P.2d 475, 58 Cal.App.2d 726; In re Kerr's
Guardianship (1939) 85 P.2d 145, 29 Cal.App.2d 439.

Minor's right to appoint guardian of his person upon reaching age of 14 is not absolute, and while § 1406
(repealed; see, now, § 1514) gave 14-year-old minor privilege of directly petitioning for appointment of a
guardian, such procedure did not eliminate need for making required showing of necessity or convenience as
basic ground for appointment. In re Guardianship of Rose (App. 1959) 171 Cal.App.2d 677, 340 P.2d 1045.
Guardian And Ward  10; Guardian And Ward  13(4)

A minor's ownership of property is ordinarily sufficient to support finding that appointment of guardian of his
estate is necessary or convenient, and preference of minor over 14 years old as to who shall be appointed
prevails over objection of any person, including minor's parent, if his nominee is found suitable by court. In re
Kentera's Guardianship (1953) 41 Cal.2d 639, 262 P.2d 317. Guardian And Ward  9.5; Guardian And Ward

 10

The filing of petition by 14 year old minor for appointment of guardian, as authorized by §§ 1405, 1406, 1440
(repealed; see, now this section and § 1512 et seq.) did not eliminate need for showing of necessity or
convenience as basic ground for appointment, and such minor had absolute right to appointment of his nominee,
if approved by court as suitable person, only after such showing to court's satisfaction. In re Kentera's
Guardianship (1953) 41 Cal.2d 639, 262 P.2d 317. Guardian And Ward  13(4)

Upon denial of petition for guardianship based on nomination by minor, minor would have right to make
another nomination which if made would again have to be submitted for judicial approval. In re MacLean's
Guardianship (App. 1 Dist. 1952) 111 Cal.App.2d 144, 244 P.2d 63. Guardian And Ward  10

Where custody of minor daughter was awarded to mother in divorce proceeding, daughter on reaching age of 18
was entitled to petition for and nominate her own guardian. Wallace v. Kerr (App. 1 Dist. 1940) 42 Cal.App.2d
182, 108 P.2d 754. Guardian And Ward  10; Guardian And Ward  13(3)

A minor child under 14 years of age possessed no statutory right to nominate her guardian. Smith v. Smith
(App. 3 Dist. 1939) 31 Cal.App.2d 272, 87 P.2d 863. Guardian And Ward  10

In guardianship proceeding instituted by minor, wherein minor did not nominate contestant as guardian, failure
to appoint contestant guardian was not error, notwithstanding that contestant may have been a fit guardian. In re
Kerr's Guardianship (App. 1 Dist. 1938) 29 Cal.App.2d 439, 85 P.2d 145. Guardian And Ward  10

5. Petition or application for relief

A petition for appointment of guardian for a minor is not subject to tests given to complaints in actions at law
and if enough is stated to inform court that it should interfere for protection of persons dependent upon it for
protection, petition is sufficient, and duty is then devolved upon court to inform itself and take such action as
may seem necessary and proper. In re Lee's Guardianship (App. 1 Dist. 1954) 123 Cal.App.2d 882, 267 P.2d
847. Guardian And Ward  13(3)

Where on remand of cause and failure of opponents of petition for appointment of guardian of child to
participate further in proceedings although served with notice, the court, as a matter of judicial discretion, could
permit the filing of amended petition without further notice on opponents. In re Phillips' Guardianship (1945)



27 Cal.2d 384, 164 P.2d 481. Guardian And Ward  13(8)

Where petition for appointment as guardian of child stated jurisdictional facts but after reversal of order
granting motion for change of venue, opponents took no further part in proceeding, though order fixing time
and place for hearing was served on their attorney, the subsequent filing of amended petition without service
thereof on opponents did not deprive the court of power to proceed. In re Phillips' Guardianship (1945) 27
Cal.2d 384, 164 P.2d 481. Guardian And Ward  13(8)

6. Standing

Lesbian former partner of children's biological mother lacked standing to seek custody or visitation, as matter
was not properly before court in connection with either dissolution, guardianship, or dependency proceeding. In
re Guardianship of Z.C.W.(App. 1 Dist. 1999) 84 Cal.Rptr.2d 48, 71 Cal.App.4th 524, rehearing denied, review
denied, certiorari denied 120 S.Ct. 603, 528 U.S. 1056, 145 L.Ed.2d 501. Child Custody  409

§ 1511. Notice of hearing 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) Except as provided in subdivisions (f) and (g), at least 15 days before the hearing on the petition for the
appointment of a guardian, notice of the time and place of the hearing shall be given as provided in subdivisions
(b), (c), (d), and (e) of this section.  The notice shall be accompanied by a copy of the petition.  The court may
not shorten the time for giving the notice of hearing under this section.

(b) Notice shall be served in the manner provided in Section 415.10 or 415.30 of the Code of Civil Procedure,
or in any manner authorized by the court, on all of the following persons:

(1) The proposed ward if 12 years of age or older.

(2) Any person having legal custody of the proposed ward, or serving as guardian of the estate of the proposed
ward.

(3) The parents of the proposed ward.

(4) Any person nominated as a guardian for the proposed ward under Section 1500 or 1501.

(c) Notice shall be given by mail sent to their addresses stated in the petition, or in any manner authorized by
the court, to all of the following:

(1) The spouse named in the petition.

(2) The relatives named in the petition, except that if the petition is for the appointment of a guardian of the
estate only the court may dispense with the giving of notice to any one or more or all of the relatives.

(3) The person having the care of the proposed ward if other than the person having legal custody of the
proposed ward.

(d) If notice is required by Section 1461 or Section 1542 to be given to the Director of Mental Health or the
Director of Developmental Services or the Director of Social Services, notice shall be mailed as so required.

(e) If the petition states that the proposed ward is receiving or is entitled to receive benefits from the Veterans
Administration, notice shall be mailed to the office of the Veterans Administration referred to in Section
1461.5.

(f) Unless the court orders otherwise, notice shall not be given to any of the following:



(1) The parents or other relatives of a proposed ward who has been relinquished to a licensed adoption agency.

(2) The parents of a proposed ward who has been judicially declared free from their custody and control.

(g) Notice need not be given to any person if the court so orders upon a determination of either of the following:

(1) The person cannot with reasonable diligence be given the notice.

(2) The giving of the notice would be contrary to the interest of justice.

(h) Before the appointment of a guardian is made, proof shall be made to the court that each person entitled to
notice under this section either:

(1) Has been given notice as required by this section.

(2) Has not been given notice as required by this section because the person cannot with reasonable diligence be
given the notice or because the giving of notice to that person would be contrary to the interest of justice.

(i) If notice is required by Section 1460.2 to be given to an Indian custodian or tribe, notice shall be mailed as
so required.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.1992, c. 1064 (S.B.1445), § 2;
Stats.1996, c. 563 (S.B.392), § 6; Stats.2006, c. 838 (S.B.678), § 23.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 1511 continues Section 1511 of the repealed Probate Code without substantive change.  The

provision that the court may not shorten the time for giving the notice of hearing has been added to
Section 1511, but this provision continues a provision formerly found in the introductory clause of
subdivision (a) of Section 1462 of the repealed Probate Code.  The phrase "other than the petitioner
or persons joining in the petition" has been omitted from two places in the section.  This phrase is
unnecessary in view of Section 1201.

Subdivision (a) requires that notice be given at least 15 days before the hearing, and this time may not
be shortened by the court.  If there is urgency, a temporary guardian may be appointed under Section
2250.  For general provisions relating to notice of hearing, see Sections 1200-1221, 1460-1469.  See
also Sections 1260-1265 (proof of giving notice).  For general provisions relating to hearings and
orders, see Sections 1040-1050.  For background on the provisions of this part, see the Comment to
this part under the part heading.  See also Recommendation Relating to the Uniform Veterans
Guardianship Act, 15 Cal.L.Revision Comm'n Reports 1289, 1299-300 (1980); Report of Assembly
Committee on Judiciary on Assembly Bills Nos. 261 and 167, reprinted in 15 Cal.L.Revision
Comm'n Reports 1061, 1067 (1980).  [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Research References

Official Forms

Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Historical And Statutory Notes



2006 Legislation
Stats.2006, c. 838 (S.B.678), added subd.(i) relating to notice to an Indian custodian or tribe.
Cost reimbursement provisions to local agencies and school districts relating to Stats.2006, c. 838

(S.B.678), see Historical and Statutory Notes under Family Code § 170.
For letter of intent and Governor's signing message regarding Stats.2006, c. 838 (S.B.678), see

Historical and Statutory Notes under Family Code § 170.
2002 Main Volume
The 1992 amendment, in subds.(b) and (c), substituted "any manner" for "such manner as may be"; in

subd.(b)(1), substituted "12 years" for "14 years"; in subds.(c)(2) and (h)(2), substituted "the" for
"such"; in subd.(c)(2), deleted "such" preceding "notice"; at the end of subd.(h)(1), deleted "or"; and,
in subd.(h)(2), substituted "that" for "such".

The 1996 amendment, in subd.(b)(2), substituted "Any person having legal custody of the proposed
ward, or serving as guardian of the estate of the proposed ward" for "The person having legal
custody of the proposed ward".

Former § 1511, added by Stats.1979, c. 726, § 3, amended by Stats.1980, c. 89,§ 4, relating to similar
subject matter, was repealed by Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this
section.

Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et
seq.) at end of Code.

Former § 1511, enacted by Stats.1931, c. 281, p. 676, § 1511, relating to payment by the judgment
debtor of the court approved attorney's fees to the attorney and the balance to guardian, was repealed
by Stats.1979, c. 726, p. 2334, § 1, operative Jan. 1, 1981.  See Probate Code § 3601.

Derivation: Former § 1511, added by Stats.1979, c. 726, § 3, amended by Stats.1980, c. 89, § 4.
Former § 1441, enacted by Stats.1931, c. 281, p. 671, § 1441, amended by Stats.1968, c. 694, p. 1394, §

2.
Code of Civil Procedure § 1747 amended by Code Am. 1873-74, c. 383, § 208; Code Am. 1880, c. 74, §

1; Stats.1903, c. 183, § 1; Stats.1921, c. 139, § 1; Stats.1850, c. 115; Stats.1861, c. 531.

Cross References

Computation of time, see Code of Civil Procedure §§ 12 and 12a and Government Code § 6800 et
seq.

Developmental services, director, see Welfare and Institutions Code § 4404 et seq.
Freedom from parental custody and control,

Generally, see Family Code § 7800 et seq.
Appointment of guardian, see Family Code § 7893.

Hearings and orders, see Probate Code § 1040 et seq.
Juvenile court rules,

Orders after filing of petition under section 601 or 602, see California Rules of Court, Rule 5.625.
Restraining orders, custody orders, and guardianships, see California Rules of Court, Rule 5.620.

Mailing, completion of service, see Probate Code § 1467.
Mental health, director, see Welfare and Institutions Code §§ 4004, 4005.
Notices,

Generally, see Probate Code § 1200 et seq.
Filing and service of papers, see Code of Civil Procedure § 1010 et seq.
Mailing, see Probate Code § 1215 et seq.
Petition for removal of guardian or conservator, see Probate Code § 2652.
Posting, see Probate Code § 1230.
Residence of ward or conservatee, notice according to this section, see Probate Code § 2352.
Special notice, see Probate Code § 1250 et seq.

Parent, defined, see Probate Code § 54.
Proof of giving of notice, see Probate Code § 1260 et seq.
Relinquishment of child to licensed adoption agency, see Family Code § 8700 et seq.



Request for special notice of proceedings by guardian, see Probate Code § 2700.
Service of process, generally, see Code of Civil Procedure § 413.10 et seq.
Service of process, mail, see Code of Civil Procedure § 415.30 and § 1012 et seq.
Service of process, personal delivery, see Code of Civil Procedure § 415.10.
Service of process, proof of service, see Code of Civil Procedure § 417.10 et seq.
Service of process, publication, see Code of Civil Procedure § 415.50.
Social services, director, see Welfare and Institutions Code § 10552.
Termination or modification of guardianship under the probate code, see Welfare and Institutions

Code § 728.
2002 Main Volume

Collateral References:

Witkin, Summary (9th ed) Wills §§842, 855, 856, 857, 901
Witkin, Procedure (4th ed) Jurisd §272
The Rutter Group, Probate (Ross) §3:466.4a
B-W Cal Civil Practice: Probate and Trust Proceedings §§26:7, 26:22
Cal Jur 3d Guard & C §§58, 306, 307, 309
 Am Jur 2d Guardian and Ward §§38-40.

Notes Of Decisions

Amended petition, notice of 5
Burden of proof 6
Construction and application   1/2 
Due process 1
Failure to give notice 2
Jurisdiction 4
Notice of amended petition 5
Notice, failure to give 2
Preservation of issues 7
Presumptions and burden of proof 6
Waiver 3

. Construction and application

Rule and statute governing notice requirement when terminating or modifying guardianships established by
Probate Code did not apply in grandchildren's dependency cases in which county department of children and
family services sought to terminate guardianship of grandmother, with whom children had been placed upon
finding of parents' failure to protect and provide, since grandmother's guardianship was not established under
Probate Code. In re Carrie W.(App. 5 Dist. 2003) 2 Cal.Rptr.3d 38, 110 Cal.App.4th 746, as modified,
rehearing denied, review denied. Guardian And Ward  25; Infants  222

1. Due process

A guardian of an insane person or his estate may not be appointed without some form of notice to him sufficient
to satisfy the constitutional requirement of due process. Grinbaum v. Superior Court in and for City and County
of San Francisco (1923) 192 Cal. 528, 221 P. 635. Constitutional Law  4339

2. Failure to give notice

Where the appointment of a guardian was void by reason of its having been made without first acquiring
jurisdiction by giving the notice required by Stats.1850, p. 268, all subsequent proceedings, including the sale
of the ward's estate, were void. Seaverns v. Gerke, 1875, 3 Sawy. 353, 21 F.Cas. 941, No. 12595. Guardian And



Ward  17

Superior Court had no jurisdiction to issue order appointing guardian for mother's two older children, where no
acknowledgment of receipt of notice of hearing on petition for appointment of guardian was executed or filed,
no attempt to personally serve mother with notice was made, and no explanation was made as to impossibility
of giving notice as prescribed by this section. Guardianship of Debbie V.(App. 3 Dist. 1986) 227 Cal.Rptr. 554,
182 Cal.App.3d 781. Guardian And Ward  8

Order in consolidated guardianship proceedings should not be set aside at instance of children's grandmother
where, if notice to father of children could be considered defective on the record, it was because the record
showed that his address was unknown and that proper notice could not be given.  In re Guardianship of Pankey
(App. 1 Dist. 1974) 113 Cal.Rptr. 858, 38 Cal.App.3d 919. Guardian And Ward  18

Where notice was not given to mother of infant, whose address was known, in proceedings for the appointment
of guardian, order of appointment was void and was subject to be set aside at any time and it was court's duty to
vacate the order on mother's petition to hear the matter de novo. In re Kerns' Guardianship (App. 1946) 74
Cal.App.2d 862, 169 P.2d 975. Guardian And Ward  18

In proceeding for guardianship of a minor, failure to give reasonable notice to the person having the care of the
minor before making an order appointing a guardian was jurisdictional and rendered the order of appointment
subject to a motion to vacate made within a reasonable time. In re Rapp's Guardianship (App. 1 Dist. 1942) 54
Cal.App.2d 461, 129 P.2d 130. Guardian And Ward  13(3); Guardian And Ward  18

Where residence of father of the minor was known to petitioner for letters of guardianship, and no notice of
hearing was given father and no proof made to the court by way of excuse for not giving notice, order
appointing guardian was void under C.C.P. § 1747 (repealed) requiring that notice be given parents or proof
made to court that notice could not be given. In re Arkle's Estate (App. 1 Dist. 1928) 93 Cal.App. 404, 269 P.
689.

Where father was appointed guardian of minor child without notice to the mother, and without proof that
mother could not be served with notice required by C.C.P. former § 1747, as amended in 1921, the order was
void for want of jurisdiction, and the father could not defeat the mother's petition for vacation thereof by proof
that he did not know the mother's address, or that she was not a fit and proper person to have the custody of the
child. In re Dahnke's Estate and Guardianship (App. 2 Dist. 1923) 64 Cal.App. 555, 222 P. 381. Guardian And
Ward  13(3)

C.C.P. § 1747 (repealed) declaring that, before a court should appoint a guardian of an infant, it must cause
such notice as it deemed reasonable to be given to the person having the care and custody of the infant, was
mandatory; and without such notice the court had no power to make an appointment. In re Eikerenkotter's
Estate (1899) 126 Cal. 54, 58 P. 370. Guardian And Ward  13(3)

Third parties cannot question the validity of an order appointing a guardian for a nonresident minor upon any
allegation that insufficient notice was given of the hearing of the application for the appointment under the
statute. Gronfier v. Puymirol (1862) 19 Cal. 629. Guardian And Ward  13(3)

3. Waiver

Under C.C.P. § 1747 (repealed) relating to the appointment of a guardian for an infant under 14 years of age,
and providing that "such appointment may be made on the petition of a relative or other person on behalf of the
minor," and that "before making such appointment the court must cause such notice as such court deems
reasonable to be given to any person having the care of the minor, and to such relatives of the minor, residing in
the county, as the court may deem proper," the appearance by petition of the mother of the minor, in whose care
the minor was, and of all the relatives to whom notice would have been requisite, by their written consent filed
in the cause was proof that they all had notice of what was in progress, and waived any more formal notice.
Smith v. Biscailuz (1889) 83 Cal. 344, 21 P. 15, affirmed 83 Cal. 344, 23 P. 314. Guardian And Ward 



13(3)

Statutory notice of guardianship proceedings to natural parents was waived by written renunciation. Ricci v.
Superior Court of Alameda County (App. 1 Dist. 1930) 107 Cal.App. 395, 290 P. 517. Guardian And Ward

 13(3)

4. Jurisdiction

Due to lack of proper notice and improper procedure, juvenile court acted in excess of its jurisdiction in
terminating probate guardianship of ward who was subject of dependency proceeding; county department of
health and human services filed petition for modification, rather than following correct statutory procedure, and
although notice was provided to minor's mother, guardian, and guardian's counsel, no attempt was made to
serve other persons named in petition for probate guardianship, including minor's father. In re Angel S.(App. 3
Dist. 2007) 67 Cal.Rptr.3d 792, 156 Cal.App.4th 1202, as modified. Guardian And Ward  25; Infants 
198; Infants  230.1

The giving of notice in conformity with provision of this section in proceedings for the appointment of a
guardian, is jurisdictional. In re Kerns' Guardianship (App. 1946) 74 Cal.App.2d 862, 169 P.2d 975. Guardian
And Ward  13(3)

The power to appoint a guardian is a special power conferred by statute, and the provisions of the statute as to
notice must be substantially followed in order to make valid the exercise of the power, for compliance with the
statute is jurisdictional. In re Dahnke's Estate and Guardianship (App. 2 Dist. 1923) 64 Cal.App. 555, 222 P.
381. Guardian And Ward  13(3)

5. Notice of amended petition

Where petition for appointment as guardian of child stated jurisdictional facts but, after reversal of order
granting motion for change of venue, opponents took no further part in proceeding, though order fixing time
and place for hearing was served on their attorney, the subsequent filing of amended petition without service
thereof on opponents did not deprive the court of power to proceed. In re Phillips' Guardianship (1945) 27
Cal.2d 384, 164 P.2d 481. Guardian And Ward  13(8)

6. Presumptions and burden of proof

On a hearing of a motion to vacate an order appointing guardian for minor for failure to give moving party
notice required to be given persons having care of minor, burden was upon moving party to make a clear and
convincing showing that the order sought to be vacated had been improperly entered. In re Rapp's Guardianship
(App. 1 Dist. 1942) 54 Cal.App.2d 461, 129 P.2d 130. Guardian And Ward  18

In a proceeding by mother to vacate order appointing father guardian of infant child without notice to mother as
required by C.C.P. § 1747 (repealed) the mother was not required to prove that it was within the father's power
to give such notice, since such section required that notice be given or that proof be made before entry of the
order that notice could not be given. In re Dahnke's Estate and Guardianship (App. 2 Dist. 1923) 64 Cal.App.
555, 222 P. 381. Guardian And Ward  18

In a proceeding under C.C.P. § 1793 (repealed) for the appointment of a guardian for an insane person residing
out of the state, where the order for service of notice and the notice itself and the affidavit of service all
affirmatively showed upon whom service was to be made or had been made, and did not include the alleged
insane person, the court would not presume in aid of the record that such person was actually served. Grinbaum
v. Superior Court in and for City and County of San Francisco (1923) 192 Cal. 528, 221 P. 635. Mental Health

 154

7. Preservation of issues

By failing to object below, former guardian forfeited objection on appeal to alleged nonjurisdictional errors of
procedure and notice committed by juvenile court in dependency proceeding in terminating ward's probate



guardianship. In re Angel S.(App. 3 Dist. 2007) 67 Cal.Rptr.3d 792, 156 Cal.App.4th 1202, as modified. Infants
 243

§ 1512. Amendment of petition to disclose newly discovered proceeding affecting custody 

     •     Historical Notes     •     Research References

Within 10 days after the petitioner in the guardianship proceeding becomes aware of any proceeding not
disclosed in the guardianship petition affecting the custody of the proposed ward (including any adoption,
juvenile court, marriage dissolution, domestic relations, or other similar proceeding affecting the proposed
ward), the petitioner shall amend the guardianship petition to disclose the other proceeding.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 1512 continues Section 1512 of the repealed Probate Code without change.  The purpose of this

section is to alert the court to any other proceeding affecting custody of the proposed ward that was
not disclosed in the initial guardianship petition.  See also Section 1510(h) (consolidation of
guardianship petition with adoption petition).  For background on the provisions of this part, see the
Comment to this part under the part heading. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Research References

Official Forms

Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Historical And Statutory Notes

2002 Main Volume
Former § 1512, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Former § 1512, enacted by Stats.1931, c. 281, p. 676, § 1512, authorizing additional conditions of

guardianship to be imposed by the court with the consent of the guardian and for which the guardian
and sureties will be liable, was repealed by Stats.1979, c. 726, p. 2334, § 1, operative Jan. 1, 1981.
See Probate Code §§ 2358, 2402.

Derivation: Former § 1512, added by Stats.1979, c. 726, § 3.
Former § 1440; Code of Civil Procedure § 1747, amended by Code Am. 1873-74, c. 383, § 208; Code

Am. 1880, c. 74, § 1; Stats.1903, c. 183, § 1; Stats.1921, c. 139, § 1; Stats.1850, c. 115, § 1;
Stats.1861, c. 531, § 1.

Cross References

Adoption, see Family Code § 8500 et seq.



Computation of time, see Code of Civil Procedure §§ 12 and 12a and Government Code § 6800 et
seq.

Custody of children, see Family Code § 3000 et seq.
Juvenile court law, see Welfare and Institutions Code § 200 et seq.
Marriage dissolution, see Family Code § 2300 et seq.
2002 Main Volume

Collateral References:

Witkin, Summary (9th ed) Wills §§855, 913, 919
B-W Cal Civil Practice: Probate and Trust Proceedings §§25:14, 25:16, 25:17, 26:6
Cal Jur 3d Guard & C §305

§ 1513. Investigation; filing of report and recommendation concerning proposed guardianship; contents
of report; confidentiality; application of section 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) Unless waived by the court, a court investigator, probation officer, or domestic relations investigator may
make an investigation and file with the court a report and recommendation concerning each proposed
guardianship of the person or guardianship of the estate.  Investigations where the proposed guardian is a
relative shall be made by a court investigator.  Investigations where the proposed guardian is a nonrelative shall
be made by the county agency designated to investigate potential dependency.  The report for the guardianship
of the person shall include, but need not be limited to, an investigation and discussion of all of the following:

(1) A social history of the guardian.

(2) A social history of the proposed ward, including, to the extent feasible, an assessment of any identified
developmental, emotional, psychological, or educational needs of the proposed ward and the capability of the
petitioner to meet those needs.

(3) The relationship of the proposed ward to the guardian, including the duration and character of the
relationship, where applicable, the circumstances whereby physical custody of the proposed ward was acquired
by the guardian, and a statement of the proposed ward's attitude concerning the proposed guardianship, unless
the statement of the attitude is affected by the proposed ward's developmental, physical, or emotional condition.

(4) The anticipated duration of the guardianship and the plans of both natural parents and the proposed guardian
for the stable and permanent home for the child.  The court may waive this requirement for cases involving
relative guardians.

(b) The report shall be read and considered by the court prior to ruling on the petition for guardianship, and
shall be reflected in the minutes of the court.  The person preparing the report may be called and examined by
any party to the proceeding.

(c) If the investigation finds that any party to the proposed guardianship alleges the minor's parent is unfit, as
defined by Section 300 of the Welfare and Institutions Code, the case shall be referred to the county agency
designated to investigate potential dependencies.  Guardianship proceedings shall not be completed until the
investigation required by Sections 328 and 329 of the Welfare and Institutions Code is completed and a report is
provided to the court in which the guardianship proceeding is pending.

(d) The report authorized by this section is confidential and shall only be made available to persons who have
been served in the proceedings or their attorneys.  The clerk of the court shall make provisions for the limitation
of the report exclusively to persons entitled to its receipt.

(e) For the purpose of writing the report authorized by this section, the person making the investigation and



report shall have access to the proposed ward's school records, probation records, and public and private social
services records, and to an oral or written summary of the proposed ward's medical records and psychological
records prepared by any physician, psychologist, or psychiatrist who made or who is maintaining those records.
The physician, psychologist, or psychiatrist shall be available to clarify information regarding these records
pursuant to the investigator's responsibility to gather and provide information for the court.

(f) This section does not apply to guardianships resulting from a permanency plan for a dependent child
pursuant to Section 366.26 of the Welfare and Institutions Code.

(g) For purposes of this section, a "relative" means a person who is a spouse, parent, stepparent, brother, sister,
stepbrother, stepsister, half-brother, half-sister, uncle, aunt, niece, nephew, first cousin, or any person denoted
by the prefix "grand" or "great," or the spouse of any of these persons, even after the marriage has been
terminated by death or dissolution.

(h) In an Indian child custody proceeding, the person making the investigation and report shall consult with the
Indian child's tribe and include in the report information provided by the tribe.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.1992, c. 572 (S.B.1455), § 3;
Stats.1993, c. 59 (S.B.443), § 16, eff. June 30, 1993; Stats.1996, c. 563 (S.B.392), § 7; Stats.2002, c. 784
(S.B.1316), § 576; Stats.2006, c. 838 (S.B.678), § 24.)

Historical Notes

Law Revision Commission Comments

2002 Amendment
Subdivision (d) of Section 1513 is amended to reflect elimination of the county clerk's role as ex officio

clerk of the superior court. See former Gov't Code § 26800 (county clerk acting as clerk of superior
court). The powers, duties, and responsibilities formerly exercised by the county clerk as ex officio
clerk of the court are delegated to the court administrative or executive officer, and the county clerk
is relieved of those powers, duties, and responsibilities. See Gov't Code §§ 69840 (powers, duties,
and responsibilities of clerk of court and deputy clerk of court), 71620 (trial court personnel).  [32
Cal.L.Rev.Comm. Reports 516 (2002)].

1990 Enactment
Section 1513 continues Section 1513 of the repealed Probate Code without substantive change.  See also

Section 1454 (court investigator), 1543 (report on suitability of guardian).  For background on the
provisions of this part, see the Comment to this part under the part heading. [20
Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

2002 Legislation
Stats.2002, c. 784 (S.B.1316), made changes to conform various statutory provisions of law to the

abolition of municipal courts and their unification within the superior courts.  See Legislative
Counsel's Digest under the Historical and Statutory Notes under Business and Professions Code §
6079.1 for related statutory changes made by this chapter.

Subordination of legislation by Stats.2002, c. 784 (S.B.1316), to other 2002 legislation, see Historical
and Statutory Notes under Business and Professions Code § 6079.1.

Sections 622 and 623 of Stats.2002, c. 784 (S.B.1316), provide:
"SEC. 622. If a right, privilege, duty, authority, or status, including, but not limited to, a qualification for

office, salary range, or employment benefit, is based on a provision of law repealed by this act, and
if a statute, order, rule of court, memorandum of understanding, or other legally effective instrument
provides that the right, duty, authority, or status continues for a period beyond the effective date of



the repeal, that provision of law continues in effect for that purpose, notwithstanding its repeal by
this act.

"SEC. 623. Nothing in this act is intended to change the extent to which official reporter services or
electronic reporting may be used in the courts."

2006 Legislation
Stats.2006, c. 838 (S.B.678), in subd.(f), substituted "366.26" for "366.25"; and added subd.(h) relating

to consultations with the child's tribe in Indian child custody proceedings.
Cost reimbursement provisions to local agencies and school districts relating to Stats.2006, c. 838

(S.B.678), see Historical and Statutory Notes under Family Code § 170.
For letter of intent and Governor's signing message regarding Stats.2006, c. 838 (S.B.678), see

Historical and Statutory Notes under Family Code § 170.
2002 Main Volume
The 1992 amendment inserted subd.(e) relating to access to records, and redesignated subd.(e) as (f).
The 1993 amendment in subd.(a) substituted "may" for "shall" in the first sentence; in subd.(d)

substituted "authorized" for "required" following "report"; and, in subd.(e) substituted "authorized"
for "required" following "report" in the first sentence.

Legislative findings, declarations and intent relating to Stats.1993, c. 59 (S.B.443), see Historical and
Statutory Notes under Education Code § 45452.

The 1996 amendment added subd.(g), defining a relative for purposes of the section.
Former § 1513, added by Stats.1986, c. 1017, § 2, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this section.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Former § 1513, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1986, c. 1017, § 1.  See this section.
Former § 1513, enacted by Stats.1931, c. 281, p. 676, § 1513, amended by Stats.1959, c. 308, p. 2218, §

4; Stats.1973, c. 233, p. 619, § 2, authorizing the guardian to deposit ward's money in banks, savings
and loan associations or credit unions and to withdraw same without order of court, but if deposited
by court order it could only be withdrawn by court order, was repealed by Stats.1979, c. 726, p.
2334, § 1, operative Jan. 1, 1981.  See Probate Code§§ 2453, 2456.

Derivation: Former § 1513, added by Stats.1986, c. 1017, § 2.
Former § 1513, added by Stats.1979, c. 726, § 3.
Former § 1443, added by Stats.1941, c. 1090, p. 2786, § 1, amended by Stats.1967, c. 827, p. 2252, § 1;

Stats.1978, c. 257, p. 541, § 3.

Research References

Cross References

Appointment of legal counsel for proposed ward, see Probate Code § 1470 et seq.
Child Abuse and Neglect Reporting Act, notice to child protection agencies or district attorneys, see

Penal Code § 11170.
Court investigator,

Appointment, see Probate Code § 1454.
Defined, see Probate Code § 1419.

Custody investigation and report, court appointed investigator, see Family Code § 3111.
Inspection of public records, exemptions from disclosure, "guardian" to "guardianship", see

Government Code § 6276.22.
Parent, defined, see Probate Code § 54.
Report in case of certain nonrelative guardianships, see Probate Code § 1543.



Law Review And Journal Commentaries

Abandon probate court for abandoned children: Combining probate guardianship of the person and
dependency into one stronger, fairer children's court.  Virginia G. Weisz, Suzanne McCormick,
12 S.Cal.Rev.L. & Women's Studies 191 (2003).

Getting the full report on proposed conservators.  Alanna Lungren, 39 McGeorge L. Rev. 610
(2008).

Losing it in California: Conservatorship and the social organization of aging.  Lawrence M.
Friedman, June O. Starr, 73 Wash.U.L.Q. 1501 (1995).

Review of Selected 1992 California Legislation. 24 Pac.L.J. 603 (1993).
2002 Main Volume

Collateral References:

Witkin, Summary (9th ed) Wills §858
B-W Cal Civil Practice: Probate and Trust Proceedings §§26:8, 26:9
Cal Jur 3d Guard & C §§311, 313, 314
 California Conservatorships and Guardianships (CEB, 1990) §§7.41, 17.35 et seq.

Notes Of Decisions

Construction with other laws 1
Continuing public interest 3
Jurisdiction 2
Preparation for hearing 4

1. Construction with other laws

The superior court may require an investigation and report by probation officer in any matter involving the
custody, status, or welfare of a minor or minors under the Welfare and Institutions Code, and is not limited to
those matters arising under the Juvenile Court Law. 27 Op.Atty.Gen. 292, 5-18-56.

2. Jurisdiction

Court had jurisdiction in guardianship proceedings to order probation department investigation concerning
home of real party in interest who was seeking custody of minor and home of prospective adoptive parents with
whom minor had been placed by welfare department. Terzian v. Superior Court In and For Alameda County
(App. 1 Dist. 1970) 88 Cal.Rptr. 806, 10 Cal.App.3d 286. Adoption  10; Guardian And Ward  13(1)

3. Continuing public interest

Court of Appeal would determine mother's mandate petition seeking review of failure of trial court in
guardianship proceeding, which was initiated by maternal grandparents, to provide mother's counsel with copy
of court investigator's confidential report and recommendation, although moot, since it was possible that issue
would recur in future litigation involving same parties, and there was continuing public interest in issue, yet it
was unlikely issue could be resolved before it became moot. Tracy A. v. Superior Court (App. 2 Dist. 2004) 12
Cal.Rptr.3d 684, 117 Cal.App.4th 1309. Mandamus  16(1)

4. Preparation for hearing

Statute, which provided that confidential reports be made available to persons who had been served in
guardianship proceedings or their attorneys, mandated providing copies of court investigator's report and
recommendation to mother in sufficient time to afford her an opportunity to prepare for hearing in guardianship
proceeding which was initiated by maternal grandparents, and allowing mother's counsel to review report



quickly just prior to hearing, and then, after hearing, allowing counsel to copy report by hand was insufficient.
Tracy A. v. Superior Court (App. 2 Dist. 2004) 12 Cal.Rptr.3d 684, 117 Cal.App.4th 1309. Guardian And Ward

 13(1)

§ 1513.1. Assessments 

     •     Historical Notes     •     Research References

(a) Each court or county shall assess (1) the parent, parents, or other person charged with the support and
maintenance of the ward or proposed ward, and (2) the guardian, proposed guardian, or the estate of the ward or
proposed ward, for court or county expenses incurred for any investigation or review conducted by the court
investigator, probation officer, or domestic relations investigator.  The court may order reimbursement to the
court or to the county in the amount of the assessment, unless the court finds that all or any part of the
assessment would impose a hardship on the ward or the ward's estate.  A county may waive any or all of an
assessment against the guardianship on the basis of hardship.  There shall be a rebuttable presumption that the
assessment would impose a hardship if the ward is receiving Medi-Cal benefits.

(b) Any amount chargeable as state-mandated local costs incurred by a county for the cost of the investigation
or review shall be reduced by any assessments actually collected by the county pursuant to subdivision (a)
during that fiscal year.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.1991, c. 82 (S.B.896), § 4, eff.
June 30, 1991, operative July 1, 1991; Stats.1996, c. 563 (S.B.392), § 8; Stats.2002, c. 1008 (A.B.3028), § 27;
Stats.2003, c. 62 (S.B.600), § 242.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 1513.1 continues Section 1513.1 of the repealed Probate Code without substantive change.  For

background on the provisions of this part, see the Comment to this part under the part heading.
1991 Amendment
Section 1513.1 is amended to delete subdivision (a) and language in subdivision (b) relating to

determination by the Controller of the statewide average cost per investigation or review by the
court investigator, probation officer, or domestic relations officer incurred by each county.  This
requirement was deleted from Section 1513.1 of the repealed Probate Code by 1990 Cal.Stat. ch.
1208.  This amendment preserves the effect of that legislation. [20 Cal.L.Rev. Comm. Reports 1001
(1990)].

Historical And Statutory Notes

2002 Legislation
Stats.2002, c. 1008 (A.B.3028), rewrote this section, which had read:
"(a) Each county shall annually assess (1) the parent, parents, or other person charged with the support

and maintenance of the proposed ward, and (2) the guardian, proposed guardian, or the estate of the
proposed ward, for county expenses for any investigation or review conducted by the court
investigator, probation officer, or domestic relations investigator incurred pursuant to Section 1513.
A county may waive any or all of an assessment against the guardianship on the basis of hardship.
There shall be a rebuttable presumption that the assessment would impose a hardship if the ward is
receiving Medi-Cal benefits.



"(b) Any amount chargeable as state-mandated local costs incurred by a county for the cost of the
investigation or review pursuant to Section 1513 shall be reduced by any assessments actually
collected pursuant to subdivision (a) during that fiscal year."

2003 Legislation
Stats.2003, c. 62 (S.B.600), made nonsubstantive changes to maintain the code.
Subordination of legislation by Stats.2003, c. 62 (S.B.600), to other 2003 legislation, see Historical and

Statutory Notes under Business and Professions Code § 853.
2002 Main Volume
The 1996 amendment, in subd.(a), at the beginning of the first sentence, deleted "Except as provided in

Section 6102 of the Government Code,"; and added the third sentence, relating to rebuttable
presumptions for Medi-Cal recipients.

This section first became operative in its 1991 amended form since the 1990 enactment and the 1991
amendment became operative on the same date.

The 1991 amendment of this section by c. 82 explicitly amended the 1990 enactment of this section by
c. 79.

Former § 1513.1, added by Stats.1986, c. 1017, § 3, amended by Stats.1990, c. 1208 (S.B.2427), § 1, eff.
Sept. 24, 1990, relating to similar subject matter, was repealed by Stats.1991, c. 82 (S.B.896), § 3,
eff. June 30, 1991, operative July 1, 1991.

Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et
seq.) at end of Code.

Derivation: Former § 1513.1, added by Stats.1986, c. 1017, § 3, amended by Stats.1990, c. 1208
(S.B.2427), § 1.

Research References

Cross References

Organization and government of courts, collection of fees and fines pursuant to this section,
deposits, see Government Code § 68085.1.

Parent, defined, see Probate Code § 54.
Presumptions, see Evidence Code § 600 et seq.

Collateral References:

Witkin, Summary (9th ed) Wills §858
B-W Cal Civil Practice: Probate and Trust Proceedings §26:9
Cal Jur 3d Guard & C §315

§ 1513.2. Status report; form; contents; confidentiality 

     •     Historical Notes     •     Research References

(a) To the extent resources are available, the court shall implement procedures, as described in this section, to
ensure that every guardian annually completes and returns to the court a status report, including the statement
described in subdivision (b).  A guardian who willfully submits any material information required by the form
which he or she knows to be false shall be guilty of a misdemeanor.  Not later than one month prior to the date
the status report is required to be returned, the clerk of the court shall mail to the guardian by first-class mail a
notice informing the guardian that he or she is required to complete and return the status report to the court.
The clerk shall enclose with the letter a blank status report form for the guardian to complete and return by
mail.  If the status report is not completed and returned as required, or if the court finds, after a status report has
been completed and returned, that further information is needed, the court shall attempt to obtain the
information required in the report from the guardian or other sources.  If the court is unable to obtain this



information within 30 days after the date the status report is due, the court shall either order the guardian to
make himself or herself available to the investigator for purposes of investigation of the guardianship, or to
show cause why the guardian should not be removed.

(b) The Judicial Council shall develop a form for the status report.  The form shall include the following
statement: "A guardian who willfully submits any material information required by this form which he or she
knows to be false is guilty of a misdemeanor."  The form shall request information the Judicial Council deems
necessary to determine the status of the guardianship, including, but not limited to, the following:

(1) The guardian's present address.

(2) The name and birth date of the child under guardianship.

(3) The name of the school in which the child is enrolled, if any.

(4) If the child is not in the guardian's home, the name, relationship, address, and telephone number of the
person or persons with whom the child resides.

(5) If the child is not in the guardian's home, why the child was moved.

(c) The report authorized by this section is confidential and shall only be made available to persons who have
been served in the proceedings or their attorneys.  The clerk of the court shall implement procedures for the
limitation of the report exclusively to persons entitled to its receipt.

(d) The Judicial Council shall report to the Legislature no later than December 31, 2004, regarding the costs and
benefits of utilizing the annual status report.

CREDIT(S)
(Added by Stats.2002, c. 1115 (A.B.3036), § 2.)

Research References

Official Forms

Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Historical Notes

Historical And Statutory Notes

2002 Legislation
Section 1 of Stats.2002, c. 1115 (A.B.3036), provides:
"SECTION 1. The Legislature finds and declares as follows:
"(a) Children who are in foster care or at risk of entering foster care because their parents are unable

to provide care and supervision are in need of stable and permanent relationships with
responsible adult caregivers.  When neither reunification with the parent nor adoption is
available as a permanent plan for the child, legal guardianship can provide the safety and
security of a permanent home for the child.  While many relatives become legal guardians of
foster children, foster parents are frequently willing to commit to becoming guardians of foster
children in their care.  Thus, foster parents are a valuable resource for the provision of
permanency and stability for children who cannot be returned to their parents.

"(b) Research shows that foster parents will often commit to becoming legal guardians for sibling
groups of two or more foster children, thus ensuring that important sibling relationships are
preserved.  The maintenance of sibling relationships, as described in Section 16002 of the



Welfare and Institutions Code, is a public policy priority.
"(c) A recent change to Section 2341 of the Probate Code now requires as of January 1, 2000, that

all "private professional guardians" register with the Statewide Registry and reregister every
three years thereafter, and be subject to the payment of a registration and reregistration
fee."Private professional guardians" are defined as all unrelated persons appointed as guardians
of the person, the estate, or both the person and the estate of two or more wards.  This fee has
been initially established at three hundred eighty-five dollars ($385) every three years.

"(d) This required registration fee presents a financial hardship for existing foster parents who are
guardians of two or more former foster children, and acts as a financial deterrent to foster parents
considering guardianship for sibling groups in their care.

"(e) Certain nonrelated adults who are appointed guardians of the person of foster children or
children who are at risk of entry into foster care by juvenile or probate court are not the intended
population to be monitored by the Statewide Registry.  When nonrelated guardians are in receipt
of assessment and case management services by the county welfare department pursuant to
Section 11405 of the Welfare and Institutions Code there are sufficient safeguards in place to
monitor the suitability and appropriateness of those nonrelated guardians of former foster care
children or those children at risk of foster care placement.

"(f) Therefore, it is the intent of the Legislature to exempt from the Statewide Registry those
nonrelated guardians of the person of minors who were appointed by the juvenile court pursuant
to Section 366.26 of the Welfare and Institutions Code, or appointed by the probate court
pursuant to Section 1514 of the Probate Code and in receipt of AFDC-FC payments and case
management services from the county welfare department, as evidenced by a Notice of Action of
AFDC-FC eligibility."

Governor Davis issued the following signing message regarding Stats.2002, c. 1115 (A.B.3036):
"To Members of the California State Assembly:
"I am signing Assembly Bill 3036.  This bill enhances child protection for foster children by requiring

guardians and conservators to annually complete and return a status report to the Court.
Additionally, the Judicial Council will be responsible for reporting to the legislature the benefits of
utilizing the annual status report.

"This measure insures that the Court has updated information on the health and whereabouts of a foster
child.  We have a responsibility to these children to ensure they are not lost in the system.

"Sincerely,
"GRAY DAVIS"

Cross References

Confidential guardianship status report form, probate rules, see California Rules of Court, Rule
7.1003.

Law Review And Journal Commentaries

Abandon probate court for abandoned children: Combining probate guardianship of the person and
dependency into one stronger, fairer children's court.  Virginia G. Weisz, Suzanne McCormick,
12 S.Cal.Rev.L. & Women's Studies 191 (2003).

§ 1514. Appointment of guardian 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) Upon hearing of the petition, if it appears necessary or convenient, the court may appoint a guardian of the
person or estate of the proposed ward or both.

(b) In appointing a guardian of the person, the court is governed by Chapter 1 (commencing with Section 3020)



and Chapter 2 (commencing with Section 3040) of Part 2 of Division 8 of the Family Code, relating to custody
of a minor.

(c) The court shall appoint a guardian nominated under Section 1500 insofar as the nomination relates to the
guardianship of the estate unless the court determines that the nominee is unsuitable.

(d) The court shall appoint the person nominated under Section 1501 as guardian of the property covered by the
nomination unless the court determines that the nominee is unsuitable.  If the person so appointed is appointed
only as guardian of the property covered by the nomination, the letters of guardianship shall so indicate.

(e) Subject to subdivisions (c) and (d), in appointing a guardian of the estate:

(1) The court is to be guided by what appears to be in the best interest of the proposed ward, taking into account
the proposed guardian's ability to manage and to preserve the estate as well as the proposed guardian's concern
for and interest in the welfare of the proposed ward.

(2) If the proposed ward is of sufficient age to form an intelligent preference as to the person to be appointed as
guardian, the court shall give consideration to that preference in determining the person to be so appointed.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.1992, c. 163 (A.B.2641), § 123,
operative Jan. 1, 1994.)

Historical Notes

Law Revision Commission Comments

1992 Amendment
Subdivision (b) of Section 1514 is amended to substitute references to the Family Code provisions that

replaced the former Civil Code provision.  [22 Cal.L.Rev.Comm.Reports 1 (1992)]

Research References

Official Forms

Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Historical And Statutory Notes

2002 Main Volume
The 1992 amendment made changes to conform with the enactment of the Family Code by Stats.1992,

c. 162.
Former § 1514, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this section.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Former § 1514, enacted by Stats.1931, c. 281, p. 677, § 1514, authorizing deposit of personal assets of a

ward in a trust company and reduction of the guardian's bond, was repealed by Stats.1979, c. 726, p.
2334, § 1, operative Jan. 1, 1981.  See Probate Code § 2454.

Derivation: Former § 1405, enacted by Stats.1931, c. 281, p. 670, § 1405, amended by Stats.1959, c.
308, p. 556, § 3; Stats.1959, c. 1459, p. 3753, § 1; Stats.1976, c. 1357, p. 6181, § 3.

Former §§ 1406 to 1409, enacted by Stats.1931, c. 281, p. 670, §§ 1406 to 1409, amended by
Stats.1941, c. 799, p. 2345, § 1; Stats.1961, c. 1616, p. 3509, § 11; Stats.1972, c. 1007, p. 1855, § 2.



Civ.C. § 246, amended by Code Am.1873-74, c. 612, p. 196, § 51; Stats.1905, c. 562, p. 728, § 5.
Code of Civil Procedure §§ 1748 to 1750, amended by Code Am.1880, c. 74, p. 65, §§ 2 to 4;
Stats.1891, c. 123, p. 136, § 2; Stats.1907, c. 514, p. 943, § 1.  Stats.1850, c. 115, p. 269, §§ 2 to 5.

Former § 1440, enacted by Stats.1931, c. 281, p. 671, § 1440, amended by Stats.1937, c. 528, p. 1537, §
1; Stats.1975, c. 1181, p. 2913, § 1; Stats.1979, c. 1142, p. 4163, § 2.

Former §§ 1651, 1652, enacted by Stats.1931, c. 281, pp. 684, 685, §§ 1651, 1652, amended by
Stats.1945, c. 1398, p. 2606, §§ 2, 3; Stats.1929, c. 663, p. 1115, §§ 2, 3.

Former § 2151, added by Stats.1957, c. 1902, p. 3318, § 1.
Former §§ 2902, 2903, 2907, added by Stats.1979, c. 726, p. 2335, § 3.
Code of Civil Procedure § 1747, amended by Code Am.1873-74, c. 383, p. 377,§ 208; Code Am.1880,

c. 74, p. 65, § 1; Stats.1903, c. 183, p. 204, § 1; Stats.1921, c. 139, p. 138, § 1.
Code of Civil Procedure § 1807, amended by Stats.1907, c. 514, p. 945, § 13; Stats.1850, c. 115, pp.

268, 272, 273, §§ 1, 43, 46, 48; Stats.1861, c. 531, p. 603, §§ 1, 14.

Cross References

Action, guardian or conservator bringing and defending, see Probate Code § 2462.
Action for exclusive custody of children, see Family Code § 3120.
Appealable orders, see Probate Code § 1300 et seq.
Appointment of guardian to fill vacancy, see Probate Code § 2670.
Appointment of legal counsel for proposed ward, see Probate Code § 1470.
Authority of guardian does not extend beyond jurisdiction of Government under which that person

was invested with authority, see Code of Civil Procedure § 1913.
Capacity of trust company to act as guardian or conservator of estate, see Probate Code §§ 300, 301.
Child custody, order of preference, see Family Code § 3040.
Conservatorship and guardianship for developmentally disabled persons, see Health and Safety Code

§ 416 et seq.
Conservatorship for gravely disabled persons, see Welfare and Institutions Code § 5350 et seq.
Enforcement of minor's rights by guardian, see Family Code § 6601.
Hearings and orders, generally, see Probate Code § 1040 et seq.
Nonprofit charitable corporation as guardian, see Probate Code § 2104.
Powers and duties of guardian or conservator,

Generally, see Probate Code § 2350 et seq.
Guardian for particular property, see Probate Code § 2109.
Guardian nominated by will, see Probate Code § 2108.

Public guardian, see Government Code § 27430 et seq.
Removal of guardian for insolvency or bankruptcy, see Probate Code § 2650.
Temporary guardians, appointment, see Probate Code § 2250.

Law Review And Journal Commentaries

Abandon probate court for abandoned children: Combining probate guardianship of the person and
dependency into one stronger, fairer children's court.  Virginia G. Weisz, Suzanne McCormick,
12 S.Cal.Rev.L. & Women's Studies 191 (2003).

Appointment of guardian by testator.  Joseph Dasteel (1955) 30 Cal.St.B.J. 53.
Appointment of older daughter of deceased mother as guardian of illegitimate children of mother in

preference to natural father.  28 S.Cal.L.Rev. 96 (1954).
Best interests of child versus rights of parents.  33 Cal.L.Rev. 306 (1945).
Conclusiveness on court of court investigator's report in determining custody of children. (1944) 19

Cal.St.B.J. 49.
Custody; right of father of illegitimate child after death of mother.  42 Cal.L.Rev. 514 (1954).
Jurisdictional conflict engendered by multiplicity of child custody proceedings.  B. M. Bodenheimer,

23 Stan.L.Rev. 703 (1971).



Minor's nomination subject to appointment by will or deed, work of 1941 Legislature.  15
S.Cal.L.Rev. 474 (1942).

Modern tendency to equalize rights of parents.  1 UCLA L.Rev. 110 (1953).
Mother's preference abolished; legislative review.  4 Pac.L.J. 427 (1973).
Proceedings for judicial appointment of guardian — evidence.  27 S.Cal.L.Rev. 211 (1954).
Rules to be followed in awarding custody of children and right of parent to custody.  13 Cal.L.Rev.

54 (1924).
Selection of guardian of minor.  37 Cal.L.Rev. 455, 465 (1949).
What happened to Kassandra H.  Leslie Barry, 2 Whittier J.Child & Fam. Advoc. 19 (2003).
2002 Main Volume

Library References

Recommendation relating to missing persons, 16 Cal.L.Rev.Comm. Reports 105 (1982); 83 S.J.
3027.

Collateral References:

Witkin, Summary (9th ed) P & C §466
Witkin, Summary (9th ed) Wills §§853, 859
B-W Cal Civil Practice: Probate and Trust Proceedings §§25:15, 26:11, 27:5, 28:10, 28:74
Cal Transactions Forms: Estate Planning §§6:16, 6:17, 19:95
Cal Jur 3d Guard & C §§33, 112, 300, 316, 318, 319, 322, 323, 324, 325, 326, 329, 330, 356
 Am Jur 2d Guardian and Ward §§24 et seq.
Mental condition which will justify appointment of guardian, committee, or conservator of estate for

an incompetent or spendthrift.  9 ALR3d 774.

Notes Of Decisions

Age of child, parental right of preference 9
Alien appointed as guardian 20
Appointment of noncitizens 20
Appointment of nonpetitioners 21
Appointment of nonresidents 22
Award of custody to nonparents 19
Best interest and welfare of child 7
Burden of proof 31
Child's best interest and welfare 7
Child's preference 12
Citizenship of guardian 20
Collateral attack, conclusiveness of determination 36
Competency and fitness of nominee 13
Conclusiveness of determination 35-37

Conclusiveness of determination - In general 35
Conclusiveness of determination - Collateral attack 36
Conclusiveness of determination - Estoppel 37

Conflict of interest 18
Construction and application 1
Construction with other laws 2
Continuing jurisdiction 26
Convenience or necessity, generally 6
Courts, discretion 4
Courts, findings of 33



Custody, nonparents 19
Decrees and orders 34
35-37 Determination, conclusiveness
Discretion of court 4
Divorce decree 16
Domicile, jurisdiction 28
Estate, guardian of, parental right of preference 10
Estoppel, conclusiveness of determination 37
Evidence, sufficiency of 32
Findings 33
Fitness and competency of nominee 13
Guardian, appointment of nonpetitioners 21
Guardian, appointment of nonresidents 22
Guardian, citizenship 20
Guardianship, termination of 23
Incompetent wards 15
Interest, conflict of 18
Jurisdiction 24-28

Jurisdiction - In general 24
Jurisdiction - Continuing 26
Jurisdiction - Continuing jurisdiction 26
Jurisdiction - Residence and domicile 28
Jurisdiction - Scope of jurisdiction 25
Jurisdiction - Termination of jurisdiction 27

Legislative intent 3
Nature of proceeding 5
Necessity or convenience, generally 6
Nomination by parents 11
Nominee, competency and fitness 13
Noncitizen, appointment as guardian 20
Nonparents awarded custody 19
Nonparents, custody 19
Nonpetitioners, appointment 21
Nonresidents, appointment 22
Orders and decrees 34
Parental right of preference 8-10

Parental right of preference - In general 8
Parental right of preference - Age of child 9
Parental right of preference - Estate, guardian of 10

Parents, nomination by 11
Parents, wishes of 11
Pleadings 29
Preference of child 12
8-10 Preference, parental right of
Presumptions 30
Proceeding, nature of 5
Proof, burden of 31
Purpose 3
Religion 14
Residence and domicile, jurisdiction 28
Review 38
Scope of jurisdiction 25



Sufficiency of evidence 32
Termination of guardianship 23
Termination of jurisdiction 27
Visitation 17
Wards, incompetency 15
Welfare of child 7
Wishes of child 12
Wishes of parents 11

1. Construction and application

Section 1407 (repealed) did not apply in a case where a guardian had already been appointed. In re Sturges'
Guardianship (App. 4 Dist. 1939) 30 Cal.App.2d 477, 86 P.2d 905.

2. Construction with other laws

Civ. C. § 4600 providing that in any proceeding where custody of a minor child is at issue, the court shall make
a finding that an award of custody to a parent would be detrimental to the child before the court can award
custody to a nonparent applies to guardianship proceedings instituted by a nonparent; it would appear that all
presumptions and burdens of proof concerning unfitness as a parent would apply to the "detrimental to a child"
standard. Johnson v. Melback, 1980, 5 Kan.App.2d 69, 612 P.2d 188. Guardian And Ward  13(4);
Guardian And Ward  13(7)

The Veterans' Guardianship Act was never intended as a substitute for the provisions of the probate code
relating to the appointment of guardians for insane or incompetent persons. In re Vaell's Estate (App. 1958) 158
Cal.App.2d 204, 322 P.2d 579. Mental Health  102

Adoption statutes do not prevent appointment of guardian in proper case for child which has been relinquished
by its parents to adoption agency, but that fact that adoption statutes do not preclude appointment of guardian
for child, who has been validly relinquished to adoption agency, does not mean that court may ignore adoption
procedures and supersede them by appointment of guardian on grounds that might support conclusion that
appointment of guardian was necessary or convenient. In re Henwood's Guardianship (1958) 49 Cal.2d 639,
320 P.2d 1.

Existence of guardianship does not foreclose possibility of future adoption. In re Minnicar's Estate (App. 1956)
141 Cal.App.2d 703, 297 P.2d 105. Adoption  5

Civ.C. § 203, declaring that abuse of parental authority is the subject of judicial cognizance in a civil action,
and, when the abuse is established, the child may be freed from dominion of the parent, and the duty of support
and education enforced, did not limit the authority to appoint a guardian on petition to the superior court, as
provided by C.C.P. § 1747 (repealed). Ex parte Miller (1895) 109 Cal. 643, 42 P. 428. Guardian And Ward

 8

3. Purpose

The theory of guardianship is to protect the ward during his period of incapacity to protect himself. Oyama v.
California, U.S.Cal.1948, 68 S.Ct. 269, 332 U.S. 633, 92 L.Ed. 249. Guardian And Ward  1

4. Discretion of court

Section 1407 (repealed) pertaining to priority with regard to guardians of estates of minors did not entitle a
mother, as a surviving parent, as a matter of right, to appointment as guardian of her children's estates, in the
absence of a finding of unfitness, and court could, in the exercise of discretion, appoint a different guardian
based on other considerations. Rosin v. United Cal. Bank (App. 2 Dist. 1964) 37 Cal.Rptr. 830, 226 Cal.App.2d
166. Guardian And Ward  10



Trial court, in appointing guardian, has broad discretion in determining best interests of minor. In re Estate and
Guardianship of Hall (App. 2 Dist. 1962) 19 Cal.Rptr. 426, 200 Cal.App.2d 508. Guardian And Ward 
13(1)

Wide latitude must be allowed trial judge in exercise of his discretion in appointing guardian, so that he may
perform his statutory duty in manner most conducive to permanent well-being of the child. Levy, Guardianship
of (App. 1955) 137 Cal.App.2d 237, 290 P.2d 320. Guardian And Ward  13(1)

On petition by father for appointment of himself as guardian for his minor sons, court was not precluded from
appointing mother of sons as guardian, regardless of whether mother's petition contained the essential
jurisdictional averments, since petition properly served upon all interested parties presents question whether it
is necessary or convenient, that a guardian be appointed, and court is not restricted to grant of guardianship to
the petitioner. In re Cantwell's Guardianship (App. 1 Dist. 1954) 125 Cal.App.2d 866, 271 P.2d 168. Guardian
And Ward  10

In proceeding for letters of guardianship based on nomination by minor, court can exercise discretion only in
determining whether nominee is suitable person. In re MacLean's Guardianship (App. 1 Dist. 1952) 111
Cal.App.2d 144, 244 P.2d 63. Guardian And Ward  10

Where infant beneficiary of will had no guardian of its estate and the mother had petitioned for the appointment
of a trust company, which petition was opposed by a stranger who petitioned for her own appointment, the
appointment of the trust company was within the discretionary power of the court. In re Kerns' Guardianship
(App. 1946) 74 Cal.App.2d 862, 169 P.2d 975. Guardian And Ward  10

Trial court's discretion in determining when appointment of a local guardian for a nonresident minor is
necessary should be exercised in accordance with established legal principles and not arbitrarily. In re
Cameron's Guardianship (App. 2 Dist. 1944) 66 Cal.App.2d 884, 153 P.2d 385. Guardian And Ward  13(1)

The appointment of a guardian for a minor is a matter lying within the trial court's sound discretion. In re
McCoy's Guardianship (App. 2 Dist. 1941) 46 Cal.App.2d 494, 116 P.2d 103. Guardian And Ward  13(1)

In determining who shall have custody of minor child, paramount consideration is determination of what may
be for the best interest and welfare of the minor, and such matter rests largely in trial court's sound discretion. In
re Guardianship of Sharp (App. 3 Dist. 1940) 41 Cal.App.2d 79, 106 P.2d 244. Guardian And Ward  10;
Guardian And Ward  13(1)

In guardianship proceeding instituted by a minor where person appointed as guardian was attorney and an
officer of the court whose qualifications and fitness to act as guardian were known to the presiding judge, and
not questioned by contestant, court did not abuse its discretion in appointing such person as guardian without
first having taken testimony as to his fitness and qualifications. In re Kerr's Guardianship (App. 1 Dist. 1938) 29
Cal.App.2d 439, 85 P.2d 145. Guardian And Ward  13(1)

Determination of controlling issues in guardianship proceeding rests almost entirely in sound discretion of trial
court. Guardianship of De Brath (App. 1 Dist. 1937) 18 Cal.App.2d 697, 64 P.2d 968. Guardian And Ward 
13(8)

Under C.C.P. § 1748 (repealed), a minor on arriving at the age of 14 years had the absolute right to nominate a
guardian and displace one already appointed, even though the displaced guardian might have been one of his
parents, since discretion of court was only exercised in determination of the question whether the nominee was
a suitable person. Collins v. Superior Court of Monterey County (App. 1 Dist. 1921) 52 Cal.App. 579, 199 P.
352. Guardian And Ward  19

Under Civ.C., § 246 (repealed; see, now, this section) which required the court's discretion in appointing a
guardian for a minor to be exercised for the minor's welfare, it had no power to take an infant of 18 months
from the safe protection of an aunt and award his temporary custody to the dissolute and neglectful mother, with
the view of seeing whether his presence might not work her reformation. In re Lee (1913) 165 Cal. 279, 131 P.



749. Child Custody  48

The determination from the evidence as to the character of the father and other facts bearing on the condition
and welfare of his child, whether he should have the guardianship of her person, is largely one of discretion in
the trial court. In re Bedford's Estate (1910) 158 Cal. 145, 110 P. 302. Guardian And Ward  10

5. Nature of proceeding

Welfare of child, as well as parents' rights, is presented for determination in guardianship proceeding. In re
Johnson's Estate (1929) 281 P. 435, 101 Cal.App. 110.

In guardianship matters, courts do not act in exercise of their general equity powers, but special proceedings are
involved, and validity of orders made therein must be determined from a consideration of the pertinent statutes.
Collins v. Superior Court of Monterey County (App. 1 Dist. 1921) 52 Cal.App. 579, 199 P. 352; In re Salter
(1904) 76 P.51, 142 Cal. 412; In re Campbell's Estate (1900) 62 P. 613, 130 Cal. 380.

Guardianship had sufficient standards to be a legitimate mechanism for making a child custody determination.
Guardianship of Zachary H.(App. 6 Dist. 1999) 86 Cal.Rptr.2d 7, 73 Cal.App.4th 51, review denied. Guardian
And Ward  29

6. Necessity or convenience, generally

If Indian Child Welfare Act was determined to apply to and to invalidate Indian biological parent's
relinquishment of twins for adoption, guardianship hearing under provisions of state law as well as ICWA
would be required to determine whether prospective non-Indian adoptive parents, who had custody of twins for
two years since birth, could establish by clear and convincing evidence, including testimony of qualified expert
witnesses, that change of custody to biological parents would be detrimental to twins and that grant of custody
to prospective adoptive parents was necessary to serve twins' best interest; in making such determination upon
remand, trial court was directed to take into consideration likelihood, or lack thereof, that twins would suffer
trauma if separated from prospective adoptive parents. In re Bridget R.(App. 2 Dist. 1996) 49 Cal.Rptr.2d 507,
41 Cal.App.4th 1483, modified on denial of rehearing, review denied, certiorari denied 117 S.Ct. 693, 519 U.S.
1060, 136 L.Ed.2d 616, certiorari denied 117 S.Ct. 1460, 520 U.S. 1181, 137 L.Ed.2d 564. Indians  138

Issue of whether it is necessary or convenient to appoint a guardian of the person of a minor who has a parent
living is complex; in the last analysis the crucial criterion is the best interests of the child, and a court should
not be slow to recognize those who in good faith seek to assist the court in its decision.  In re Guardianship of
Pankey (App. 1 Dist. 1974) 113 Cal.Rptr. 858, 38 Cal.App.3d 919. Guardian And Ward  9.5

Sections 1400 to 1411, 1440 to 1443 (repealed) governing appointment of guardian for the person and estate of
a minor child required that trial court first determine whether appointment of a guardian was necessary or
convenient and then determine whether petitioner seeking appointment merited approval. San Diego County
Dept. of Public Welfare v. Superior Court of San Diego County (1972) 101 Cal.Rptr. 541, 7 Cal.3d 1, 496 P.2d
453. Guardian And Ward  13(1)

Where child for whom court appointed guardian of person and estate had no estate and no apparent prospect of
acquiring one, it was neither necessary nor convenient to appoint guardian of estate of such child and judgment
was to such extent erroneous. In re Minnicar's Estate (App. 1956) 141 Cal.App.2d 703, 297 P.2d 105. Guardian
And Ward  9.5

Where baby was born to mother during her service of prison term for felony and was turned over to county
welfare department which placed baby with foster parents, and mother after her parole did not desire to care for
child, appointment of guardian of child's person was warranted by necessity and convenience. In re Minnicar's
Estate (App. 1956) 141 Cal.App.2d 703, 297 P.2d 105. Guardian And Ward  9.5

In proceeding by 14 year old minor for appointment of his paternal grandmother as guardian of his person,
whether appointment of guardian was necessary or convenient was a matter for determination by trial court. In



re Kentera's Guardianship (1953) 41 Cal.2d 639, 262 P.2d 317. Guardian And Ward  13(8)

A minor's ownership of property was ordinarily sufficient to support finding that appointment of guardian of his
estate was necessary or convenient, and preference of minor over 14 years old as to who should be appointed
prevailed over objection of any person, including minor's parent, if his nominee were found suitable by court. In
re Kentera's Guardianship (1953) 41 Cal.2d 639, 262 P.2d 317. Guardian And Ward  9.5; Guardian And
Ward  10

Where an abandoned illegitimate minor was adopted in an appropriate proceeding, an order appointing a
guardian of the person was not necessary, though not prejudicial. In re Kirkner (App. 4 Dist. 1948) 83
Cal.App.2d 483, 189 P.2d 54. Guardian And Ward  13(1)

Where a petition for adoption has been filed and there is no allegation that minor involved was possessed of any
estate and minor will have natural guardians either in the persons of his natural or his adoptive parents, petition
for appointment of a guardian of person of minor should have been denied for want of necessity or convenience.
In re McDonnell's Adoption (App. 1947) 77 Cal.App.2d 805, 176 P.2d 778. Guardian And Ward  13(1)

Where child over fourteen years of age whose mother was dead nominated as guardians her uncle and aunt and
preferred to live with them, and her father proposed to remove her from the surroundings in which she had lived
for many years to live in another county, facts sustained finding of necessity and convenience which this section
required for appointment of aunt and uncle as guardians, notwithstanding that all persons were concededly fit to
have child's custody. In re Gianoli's Guardianship (App. 3 Dist. 1943) 60 Cal.App.2d 504, 140 P.2d 987.
Guardian And Ward  10

A showing that minor had attained age of 14 years, had nominated father to be his guardian, preferred to live
with father, and that his age was such as to require education and preparation for labor and business, in each
instance established the "necessity or convenience" required for appointment of guardian. In re Burket's
Guardianship (App. 2 Dist. 1943) 58 Cal.App.2d 726, 137 P.2d 475. Guardian And Ward  13(4)

Probate court could properly decide it would not be necessary, or for minor's best interest, to appoint guardian
while minor was ward of juvenile court. In re Guardianship of Hann (App. 1 Dist. 1929) 100 Cal.App. 743, 281
P. 74. Guardian And Ward  13(1)

7. Best interest and welfare of child

The best interests of a child require that the parent be its guardian unless that parent is unfit. In re Smith's
Guardianship (App. 1956) 147 Cal.App.2d 686, 306 P.2d 86; Estate of Morris, In re Guardianship of (App. 1
Dist. 1951) 107 Cal.App.2d 758, 237 P.2d 989; In re McCoy's Guardianship (App. 2 Dist. 1941) 46 Cal.App.2d
494, 116 P.2d 103; In re Imperatrice's Guardianship (1920) 182 Cal. 355, 188 P. 48.

In awarding the custody of a minor, or appointing a general guardian, the court is guided by what appears to be
for the child's best interests as to its temporal mental and moral welfare.  In re Levy's Estate and Guardianship
(1955) 290 P.2d 320, 137 Cal.App.2d 237; In re Smith's Estate (1932) 9 P.2d 244, 121 Cal.App. 368; In re
Kiles' Guardianship (App. 1 Dist. 1948) 89 Cal.App.2d 445, 200 P.2d 886; In re Reynolds' Guardianship (App.
3 Dist. 1943) 60 Cal.App.2d 669, 141 P.2d 498; In re Dellow's Estate (App. 1905) 1 Cal.App. 529, 82 P. 558.

Proper standard for deciding guardianship petition that was brought by nonparents, and was challenged by
unwed father with constitutionally protected interest in forming relationship with child, was statutory standard
that generally applies when parent seeks custody, i.e., whether granting custody to parent will be detrimental to
child and whether granting custody to nonparent is required to serve child's best interest; there was no
requirement of balancing detriment to child against father's constitutional rights. Adoption of Daniele G.(App. 4
Dist. 2001) 105 Cal.Rptr.2d 341, 87 Cal.App.4th 1392. Children Out-of-wedlock  20.2

For purposes of determining whether parental custody is detrimental to the child, as required for nonparent to
obtain guardianship of child over a biological parent's objection, the loss of a relationship with a nonparent, that
has acted as a de facto, or psychological parent, is a factor the court may consider in determining whether



parental custody is detrimental to the child. In re Guardianship of Olivia J.(App. 1 Dist. 2000) 101 Cal.Rptr.2d
364, 84 Cal.App.4th 1146. Child Custody  45

In probate guardianship proceeding, court must look to all circumstances bearing upon best interests of child,
including child's emotional well-being and need for continuity and stability in relationships and care.
Guardianship of Kaylee J.(App. 6 Dist. 1997) 64 Cal.Rptr.2d 662, 55 Cal.App.4th 1425. Guardian And Ward

 9.5; Guardian And Ward  10

In guardianship proceeding involving 14-year-old institutionalized child with Down's syndrome, evidence
concerning plaintiffs' contact with child and of the lack of contact between defendants, natural parents, and
child was sufficient to sustain findings that plaintiffs had become child's de facto or psychological parents, that
defendants' retention of custody caused and would continue to cause serious detriment to child, and that his best
interests would be served through the guardianship award of custody to plaintiffs. Guardianship of Phillip
B.(App. 1 Dist. 1983) 188 Cal.Rptr. 781, 139 Cal.App.3d 407. Mental Health  135

Appointment of maternal grandmother instead of paternal grandmother as guardian of two- and three-year-old
orphan grandchildren was not abuse of discretion, even though paternal grandmother was in better financial
position to care for children, where maternal grandmother could provide adequately for children. In re Estate
and Guardianship of Hall (App. 2 Dist. 1962) 19 Cal.Rptr. 426, 200 Cal.App.2d 508. Guardian And Ward 
10

In contest between nonparents for guardianship, issue is, as provided by this section, best interest of child, and
question of fitness of nonparent is only an issue insofar as it may bear on question of such best interests. In re
Estate and Guardianship of Brown (App. 2 Dist. 1962) 18 Cal.Rptr. 613, 199 Cal.App.2d 262. Guardian And
Ward  10

Best interest of child, whose parents were killed in automobile accident without having been married, and who
had allegedly been legitimated by father before his death, was only issue on petitions of paternal aunts of child
and maternal uncle for appointment of guardian of person and estate of child. In re Guardianship of Castellanos
(App. 2 Dist. 1961) 17 Cal.Rptr. 905, 198 Cal.App.2d 190. Guardian And Ward  13(1)

Welfare of children is essential subject matter of guardianship action and a stranger is little more than an
informant to the court when he initiates the proceedings. Ex parte Lukasik (App. 3 Dist. 1951) 108 Cal.App.2d
438, 239 P.2d 492. Guardian And Ward  13(1); Guardian And Ward  13(3)

In appointing guardian for minor child, trial court should consider the best interests of the child and not be
guided by the best interests of the parent. In re Coughlin's Guardianship (App. 4 Dist. 1951) 101 Cal.App.2d
727, 226 P.2d 46.

The welfare of the child is the paramount consideration in proceedings by its father for letters of guardianship
of its person and estate as against its mother. In re Pinnell's Guardianship (1920) 184 Cal. 270, 193 P. 574.
Guardian And Ward  10; Guardian And Ward  13(1)

8. Parental right of preference — In general

A parent is entitled to be first in order of persons entitled to appointment as minor child's guardian, if parent is
fit and proper person to be appointed. In re Kiles' Guardianship (App. 1 Dist. 1948) 89 Cal.App.2d 445, 200
P.2d 886; Hartman v. Moller (App. 1 Dist. 1929) 99 Cal.App. 57, 277 P. 875.

Dominant parental right to custody of child pervades our law. In re Raya (App. 3 Dist. 1967) 63 Cal.Rptr. 252,
255 Cal.App.2d 260. Child Custody  22

9.  —  —  Age of child, parental right of preference

Parent of minor child under 14 has preferential right to be appointed guardian and court must recognize this
right unless it finds parent incompetent or unless parent has knowingly or willfully abandoned child. In re



Guardianship of Newell (App. 1 Dist. 1960) 10 Cal.Rptr. 29, 187 Cal.App.2d 425. Guardian And Ward  10

10.  —  —  Estate, guardian of, parental right of preference

Appointment of a bank and decedent's brother who were coexecutors of decedent's will and cotrustees of
testamentary trusts thereby created as guardians of estates of decedent's minor children in accordance with
designation in decedent's will was not an abuse of discretion, and mother of the children, although qualified to
act as guardian was not entitled to such appointment merely because of her status as mother. Rosin v. United
Cal. Bank (App. 2 Dist. 1964) 37 Cal.Rptr. 830, 226 Cal.App.2d 166. Guardian And Ward  10

11. Wishes of parents

Nomination as guardian by deceased parent of minor shall, unless abandoned by nominee or denied by court
after appropriate hearing on merits, entitle nominee to de facto parent status. In re Vanessa P.(App. 4 Dist.
1995) 45 Cal.Rptr.2d 760, 38 Cal.App.4th 1763, rehearing denied, review denied. Infants  200

Wishes of parent should be considered in appointing a guardian for infant, but they are not necessarily
controlling and do not outweigh what the court considers the best interest of the infant. In re Guardianship of
Aviles (App. 1955) 133 Cal.App.2d 277, 284 P.2d 176. Guardian And Ward  10

In appointment of minor's guardian, preference must be given to one indicated by minor's deceased parent's
wishes, if other things are equal, but where such wishes conflict with what court regards as minor's best interest,
latter consideration will prevail. In re Walsh's Estate (App. 1950) 100 Cal.App.2d 194, 223 P.2d 322. Guardian
And Ward  10

A recommendation by father, who murdered his minor child's mother, that his sister and her husband, rather
than non-relatives of child, be appointed guardians thereof, was not entitled to any consideration by court. In re
Kiles' Guardianship (App. 1 Dist. 1948) 89 Cal.App.2d 445, 200 P.2d 886. Guardian And Ward  13(1)

12. Preference of child

Provision of § 1406 (repealed) authorizing court to consider custody preference of child under 14 if he were of
sufficient age to form intelligent preference was not mandatory but left matter to discretion of judge. In re
Estate and Guardianship of Turk (App. 2 Dist. 1961) 15 Cal.Rptr. 256, 194 Cal.App.2d 736. Child Custody

 78

A minor's ownership of property is ordinarily sufficient to support finding that appointment of guardian of his
estate is necessary or convenient, and preference of minor over 14 years old as to who shall be appointed
prevails over objection of any person, including minor's parent, if his nominee is found suitable by court. In re
Kentera's Guardianship (1953) 41 Cal.2d 639, 262 P.2d 317. Guardian And Ward  9.5; Guardian And Ward

 10

Court, in proceeding for removal of guardian of minor, is not foreclosed from considering minor's personal
desires. In re Howard's Guardianship (1933) 218 Cal. 607, 24 P.2d 486. Guardian And Ward  25

Where 14 year old boy nominated his own guardian under C.C.P. § 1748 (repealed) and 13 year old boy
expressed a preference for such guardian under Civ.C. § 246 (repealed) and where both disliked to return and
live with their mother and stepfather, where their home environment had been bad, and where the estate of the
deceased father of the children was about to be distributed, requiring appointment of a guardian of their estate,
court's refusal to revoke order appointing person so preferred by the children guardian of the persons and estates
of the two boys and younger sister and to award custody of children to the mother was proper. In re
Imperatrice's Guardianship (1920) 182 Cal. 355, 188 P. 48. Guardian And Ward  10

Under Civ.C. § 246 (repealed) the desires of a minor child, who was under the age of 14 years, could have been
considered in the appointment of a guardian. In re Allen's Estate (1912) 162 Cal. 625, 124 P. 237. Guardian
And Ward  10; Guardian And Ward  13(1)



13. Competency and fitness of nominee

In guardianship proceedings, mother of illegitimate child should be appointed in preference to all others, and
custody should be awarded to her, unless she is unfit or has abandoned child. In re Guardianship of Rutherford
(App. 4 Dist. 1961) 10 Cal.Rptr. 270, 188 Cal.App.2d 202. Children Out-of-wedlock  20.1

In selecting minor's guardian, court may consider prospective appointee's financial situation, physical condition,
morals, character, conduct, and present and past history, as well as probability of his being able to exercise
guardian's powers and duties for full period during which guardianship will be necessary. In re Walsh's Estate
(App. 1950) 100 Cal.App.2d 194, 223 P.2d 322. Guardian And Ward  10

In proceeding to determine whether mother or paternal grandfather of minor should be appointed guardian of
person and estate of minor, the fact at issue was the present fitness of the mother to have the custody of the
minor and not her past fitness. In re Jones' Guardianship (App. 1 Dist. 1948) 86 Cal.App.2d 35, 194 P.2d 141.
Guardian And Ward  13(1); Guardian And Ward  10

In contest between a parent and another for guardianship of child, the determining factor is present fitness of
parent for custody of child, and if he is competent to discharge duties of guardianship, he is entitled to be
appointed in preference to any other person. In re Case's Guardianship (App. 2 Dist. 1943) 57 Cal.App.2d 844,
135 P.2d 681. Guardian And Ward  10

Where father is dead, mother of minor child has natural right of preference to guardianship of child, but such
right is not absolute, and where unfitness of mother is made to appear, guardianship may be awarded to another.
In re Mahn's Guardianship (App. 1934) 2 Cal.App.2d 111, 37 P.2d 478. Guardian And Ward  10

Parent's fitness for child's custody is controlling factor in guardianship proceeding by another, in view of policy
to promote parental love and responsibility. Guardianship of Bruegger (App. 2 Dist. 1928) 94 Cal.App. 589,
271 P. 523. Child Custody  42

14. Religion

While it is desirable that the religious belief of a guardian of a child be in harmony with that of the child's
family and is a factor to be taken into account in appointing a guardian, it is not a decisive consideration and
weight to be given such factors is essentially for the trial court. In re Guardianship of Chandler (App. 1959) 170
Cal.App.2d 606, 339 P.2d 183. Guardian And Ward  10

In appointing guardian for minor, court should consider prospective guardian's religious affiliations, the
religious views of minor's parents, and the later's wishes as to his religious training and environment, but, there
is no religious qualification for office of guardian. In re Minnicar's Estate (App. 1956) 141 Cal.App.2d 703, 297
P.2d 105. Guardian And Ward  10

The fact that minor's paternal grandmother was of same religious faith as minor's deceased father did not entitle
her to appointment as minor's guardian in preference to his maternal grandmother, who was of different faith, in
absence of showing of maternal grandmother's unwillingness to provide child with religious training desired by
his parents in faith in which he was baptized and in view of maternal grandmother's testimony that she believe
in importance of spiritual training of child and felt that minor was old enough to attend Sunday School. In re
Walsh's Estate (App. 1950) 100 Cal.App.2d 194, 223 P.2d 322. Guardian And Ward  10

15. Incompetent wards

No preference exists with respect to appointment of guardian of an incompetent, and any competent person may
be chosen to act in such capacity. In re Mosier's Estate (App. 2 Dist. 1966) 54 Cal.Rptr. 447, 246 Cal.App.2d
164. Mental Health  116.1

16. Divorce decree

Divorce decree awarding child to maternal grandmother and mother's nomination of grandmother as guardian



did not prevent appointment of father as guardian after mother's death. In re Arkle's Estate (App. 1 Dist. 1928)
93 Cal.App. 404, 269 P. 689. Guardian And Ward  10

Agreement of father that on death of himself or his wife maternal grandmother should have custody and control
of child did not prevent father's appointment as guardian after mother's death. In re Arkle's Estate (App. 1 Dist.
1928) 93 Cal.App. 404, 269 P. 689. Guardian And Ward  10

17. Visitation

Guardian in probate proceeding may be ordered to accommodate reasonable requests for visitation and contact
with mother or other person as may be in best interests of child, and the frequency, duration, and nature of visits
is subject of court's sound discretion. Guardianship of Kaylee J.(App. 6 Dist. 1997) 64 Cal.Rptr.2d 662, 55
Cal.App.4th 1425. Guardian And Ward  13(7)

Court-ordered visitation may not be so extensive that it undercuts probate guardianship. Guardianship of Kaylee
J.(App. 6 Dist. 1997) 64 Cal.Rptr.2d 662, 55 Cal.App.4th 1425. Guardian And Ward  13(7)

18. Conflict of interest

Where nominee for guardianship was defendant in suit by estate of minor's deceased mother respecting certain
property held in nominee's name, and nominee asserted in her proceeding for letters of guardianship based on
nomination by minor that property was hers, if estate should prevail minor would have substantial interest in
property which would be in conflict with asserted interest of nominee, and hence denial of guardianship to
nominee was not abuse of discretion. In re MacLean's Guardianship (App. 1 Dist. 1952) 111 Cal.App.2d 144,
244 P.2d 63. Guardian And Ward  10

19. Nonparents awarded custody

When guardianship petition pertains to custody of minor, court is governed by statute governing custody awards
to nonparents, which precludes award of custody to nonparent over parent's objection unless court finds that
granting custody to parent would be detrimental and that granting custody to nonparent is in best interest of
child. Guardianship of Jenna G.(App. 5 Dist. 1998) 74 Cal.Rptr.2d 47, 63 Cal.App.4th 387. Child Custody 
42; Child Custody  76

A California court could award custody to a nonparent in a guardianship proceeding prior to January 1, 1970 if
defendant was found to be unfit; the nonparent had the burden of proving parent's unfitness. Johnson v.
Melback, 1980, 5 Kan.App.2d 69, 612 P.2d 188. Guardian And Ward  10; Guardian And Ward  13(4)

When minor child's custody is awarded to one of its parents, probate court need not find that other parent is
unfit for child's custody, but parent's unfitness must be determined only when child's custody is awarded to
another than one of its parents. In re White's Guardianship (App. 3 Dist. 1948) 84 Cal.App.2d 624, 191 P.2d
466. Child Custody  511

20. Citizenship of guardian

When a minor citizen becomes owner of agricultural land, by gift or otherwise, his father may be appointed
guardian of the estate regardless of whether the father is a citizen, an alien eligible for naturalization or an alien
ineligible for naturalization, and guardian once appointed is entitled to have custody of the estate and to manage
and husband it for the ward's benefit. Oyama v. California, U.S.Cal.1948, 68 S.Ct. 269, 332 U.S. 633, 92 L.Ed.
249. Aliens, Immigration, And Citizenship  131(1)

21. Appointment of nonpetitioners

Once court had jurisdiction, by proper notice given, of proceedings for appointment of guardian for child and it
was established that it was necessary and convenient to appoint guardian, court could act, in child's best
interest, and appoint persons who had not petitioned, and could thus properly appoint paternal grandparents
though only persons who had petitioned were maternal grandmother and father. In re Estate and Guardianship



of Brown (App. 2 Dist. 1962) 18 Cal.Rptr. 613, 199 Cal.App.2d 262. Guardian And Ward  10

22. Appointment of nonresidents

There is no requirement that person chosen to act as guardian of incompetent be resident of state. In re Mosier's
Estate (App. 2 Dist. 1966) 54 Cal.Rptr. 447, 246 Cal.App.2d 164. Mental Health  116.1

While place of residence of prospective guardian is not to be ignored, mere fact that he is a nonresident cannot
inhibit court from appointing him when circumstances are such as, in court's discretion, make it appear for the
best interests of the minor to do so. Levy, Guardianship of (App. 1955) 137 Cal.App.2d 237, 290 P.2d 320.
Guardian And Ward  10

23. Termination of guardianship

Once permanent guardianship is established and nonparent guardian is appointed in probate proceeding, court
has no authority to take steps to return custody to parent until and unless proper petition for termination of
guardianship is before it. Guardianship of Kaylee J.(App. 6 Dist. 1997) 64 Cal.Rptr.2d 662, 55 Cal.App.4th
1425. Guardian And Ward  17; Guardian And Ward  18

24. Jurisdiction — In general

Uniform Child Custody Jurisdiction Act (Civil Code § 5150 et seq.) applied to guardianship proceedings
involving maternal grandparents and paternal aunt where children were subjects of conflicting decrees rendered
by California and Illinois.  In re Guardianship of Donaldson (App. 5 Dist. 1986) 223 Cal.Rptr. 707, 178
Cal.App.3d 477. Guardian And Ward  8

Superior court had jurisdiction of petition by maternal grandmother for appointment as guardian of
grandchildren, who had been relinquished by their father for adoption to licensed adoption agency, and
petitioner should have been afforded opportunity to make a showing of necessity or convenience for
appointment of guardian. In re Henwood's Guardianship (1958) 49 Cal.2d 639, 320 P.2d 1. Guardian And Ward

 8

Where petition seeking appointment of petitioner as guardian for minor children presents question whether it is
necessary or convenient that guardian be appointed, and all persons in interest, including both parents, are
before the court, court has jurisdiction to appoint either parent as guardian whether the petition requests or
opposes the appointment of that parent. In re Cantwell's Guardianship (App. 1 Dist. 1954) 125 Cal.App.2d 866,
271 P.2d 168. Guardian And Ward  10

25.  —  —  Scope of jurisdiction, jurisdiction

Superior Court acted beyond its authority in directing parties to develop plan to reunify child with mother as
part of its order appointing stepgrandfather as child's guardian. Guardianship of Kaylee J.(App. 6 Dist. 1997) 64
Cal.Rptr.2d 662, 55 Cal.App.4th 1425. Guardian And Ward  13(7)

Family reunification services are reserved to dependency proceedings, which are governed by complex
statutory scheme, and courts may not order reunification services in probate guardianship proceedings.
Guardianship of Kaylee J.(App. 6 Dist. 1997) 64 Cal.Rptr.2d 662, 55 Cal.App.4th 1425. Guardian And Ward

 13(7); Infants  155

If circumstances subsequent to original order appointing guardian make it desirable and conducive to comfort
and well-being of child that a modification thereof be made, probate court, to correct the situation, has
jurisdiction to order that regulations be imposed upon the guardian. In re Reynolds' Guardianship (App. 3 Dist.
1943) 60 Cal.App.2d 669, 141 P.2d 498. Guardian And Ward  2

Award of custody of minor by divorce court of Orange county to mother did not deprive probate court of Los
Angeles county from appointing father guardian of such minor on nomination of minor after minor had attained
age of 14 years. In re Burket's Guardianship (App. 2 Dist. 1943) 58 Cal.App.2d 726, 137 P.2d 475. Courts 



475(15)

Court was not deprived of jurisdiction to determine guardianship proceeding instituted by minor by reason of a
decree of divorce granted to minor's parents wherein provision was made for custody of the minor, since the
divorce court did not have jurisdiction to appoint a guardian notwithstanding a general power to make an order
for the custody of the child. In re Kerr's Guardianship (App. 1 Dist. 1938) 29 Cal.App.2d 439, 85 P.2d 145.
Guardian And Ward  8

Under C.C.P. § 1747 (repealed) providing for appointment of guardians of minors, court was not expressly
authorized to compel a father, deprived of custody of his minor child on ground that father had abandoned her,
to pay grandfather as guardian for the child's support. In re Ross' Guardianship (App. 1907) 6 Cal.App. 597, 92
P. 671. Guardian And Ward  30(2)

26.  —  —  Continuing jurisdiction, jurisdiction

Where child was released from hospital to couple upon mother's consent, mother subsequently signed form
refusing to consent to adoption by such couple after being informed of their ages by social worker, for county
department of public welfare, who submitted report to court recommending that couple's adoption petition be
denied on basis of such refusal, and couple then filed guardianship petition which was granted upon partial
misconception of law, best interest of child would be served by having court retain jurisdiction to terminate
guardianship should couple's efforts at adoption fail and by consolidating adoption and guardianship
proceedings. San Diego County Dept. of Public Welfare v. Superior Court of San Diego County (1972) 101
Cal.Rptr. 541, 7 Cal.3d 1, 496 P.2d 453. Action  57(1); Guardian And Ward  25

Guardianship itself is not concluded by appointment of guardian, but jurisdiction of court is a continuing one,
and if circumstances subsequent to an original order appointing a guardian make it desirable and conducive to
comfort and well being of children in question, a modification thereof may be made. In re Coughlin's
Guardianship (App. 4 Dist. 1951) 101 Cal.App.2d 727, 226 P.2d 46. Guardian And Ward  13(7)

The jurisdiction of court appointing a guardian is a continuing one in respect to supervision of act of guardian,
consideration of his accounting, giving instructions and removing or discharging guardian. Browne v. Superior
Court in and for City and County of San Francisco (1940) 16 Cal.2d 593, 107 P.2d 1. Guardian And Ward 
2; Guardian And Ward  8; Guardian And Ward  144

27.  —  —  Termination of jurisdiction, jurisdiction

Although juvenile court was justified in determining orphaned child to be dependent of court and thus initially
exercising jurisdiction, it should have terminated its jurisdiction once immediate needs of child were met so as
to allow child's maternal aunt, who had been nominated by child's mother in her will as child's guardian, to
pursue in probate court petition to be appointed as guardian or, alternatively, to adopt child; matters related to
adoption and whether maternal aunt or paternal aunt should be appointed guardian were properly resolved by
probate court, and juvenile court should have confined itself to making temporary custody orders. In re Vanessa
P.(App. 4 Dist. 1995) 45 Cal.Rptr.2d 760, 38 Cal.App.4th 1763, rehearing denied, review denied. Courts 
472.4(8); Courts  475(6)

28.  —  —  Residence and domicile, jurisdiction

Notwithstanding provision of § 1440 (repealed) conferring jurisdiction to appoint a guardian upon county where
minor "resides or is temporarily domiciled", California courts have jurisdiction to appoint a guardian whenever
best interests of minor require it, and certainly where child is physically present, regardless of where he may be
technically domiciled, and although, such rule may result in two or more states having concurrent jurisdiction
over the minor, the federal Constitution does not prohibit such a rule. In re Smith's Guardianship (App. 1956)
147 Cal.App.2d 686, 306 P.2d 86. Guardian And Ward  8; States  5(2)

Where child was physically present in Santa Clara county, child's aunt seeking to be appointed as guardian
resided there, and child's mother who contested the application made a general appearance such facts gave the



superior court of Santa Clara county jurisdiction to appoint a guardian for the child. In re Smith's Guardianship
(App. 1956) 147 Cal.App.2d 686, 306 P.2d 86. Guardian And Ward  8

29. Pleadings

Former same sex domestic partner of biological mother, who petitioned for guardianship of mother's child, was
not required to allege in petition serious abuse, neglect, or abandonment of child by mother to establish that
parental custody was detrimental to child; rather, partner merely had to allege in petition that parental custody
was detrimental to child to satisfy pleading requirements of Probate Code and Family Code. In re Guardianship
of Olivia J.(App. 1 Dist. 2000) 101 Cal.Rptr.2d 364, 84 Cal.App.4th 1146. Child Custody  413

Former same sex domestic partner of biological mother was entitled to evidentiary hearing in guardianship
proceeding to determine merits of her allegation that custody of child by mother was detrimental to child; issue
of detriment was factual and not readily susceptible to disposition as a matter of law. In re Guardianship of
Olivia J.(App. 1 Dist. 2000) 101 Cal.Rptr.2d 364, 84 Cal.App.4th 1146. Child Custody  500

30. Presumptions

It will be presumed, in support of order appointing guardian for minor, that proper proof has been made of facts
sufficient to excuse giving of notice to minor's parents. In re Callaway's Guardianship (App. 1933) 135
Cal.App. 158, 26 P.2d 698. Guardian And Ward  13(8)

31. Burden of proof

Non-parent seeking to be appointed guardian of child has burden of proving parent's unfitness. In re
Guardianship of Clark (App. 3 Dist. 1963) 32 Cal.Rptr. 111, 217 Cal.App.2d 808. Guardian And Ward 
13(4)

First burden of petitioner in guardianship proceeding is to establish that appointment of guardian is necessary or
convenient. In re Harmon's Guardianship (App. 1 Dist. 1953) 121 Cal.App.2d 646, 263 P.2d 649. Guardian And
Ward  13(4)

Burden of showing abuse of discretion by court in appointment of guardian for minor is upon party seeking to
avoid or prevent appointment of guardian. Estate of Morris, In re Guardianship of (App. 1 Dist. 1951) 107
Cal.App.2d 758, 237 P.2d 989. Guardian And Ward  13(8)

32. Sufficiency of evidence

Proper standard of proof in determining whether evidence supports grant of nonparents' guardianship petition is
preponderance of the evidence, rather than clear and convincing evidence. Guardianship of Diana B.(App. 4
Dist. 1994) 36 Cal.Rptr.2d 447, 30 Cal.App.4th 1766. Guardian And Ward  13(4)

33. Findings

Under statutes applicable to guardianship petitions opposed by parents, a nonparent can prevail over an unwed
father who has established a constitutionally protected interest in forming relationship with child if the
decision-making process consumes enough time so that the child forms an attachment to the prospective
guardian. Adoption of Daniele G.(App. 4 Dist. 2001) 105 Cal.Rptr.2d 341, 87 Cal.App.4th 1392. Children
Out-of-wedlock  20.2

There was no constitutional or enforceable statutory requirement that a showing of parental unfitness be made
before nonparents could be appointed as the guardian of a child; child had bonded with guardians, and would
suffer trauma if removed from their custody. Guardianship of Zachary H.(App. 6 Dist. 1999) 86 Cal.Rptr.2d 7,
73 Cal.App.4th 51, review denied. Guardian And Ward  13(1)

Where two persons separately petition to be appointed the guardian of a minor, and there are no answers
thereto, no issues are made, demanding findings of fact. In re Lewis (1902) 137 Cal. 682, 70 P. 926. Guardian



And Ward  13(6)

34. Orders and decrees

An order appointing a guardian, when duly made and entered, becomes a decree of the court and is not invalid
merely because some other person may have been lawfully entitled to letters. In re Kimball's Guardianship
(App. 1 Dist. 1947) 80 Cal.App.2d 884, 182 P.2d 612. Guardian And Ward  13(6)

Where mother of infant plaintiff was appointed guardian ad litem and, during trial, judge remarked that a
guardian ad litem should be appointed in her place and indicated that infant's aunt was proper person to appoint,
judgment appointing aunt "guardian of the person and property" of infant but which did not contain any
provision removing mother as guardian ad litem was a nullity, leaving original guardian ad litem in office.
Jones v. Green (App. 1 Dist. 1946) 74 Cal.App.2d 223, 168 P.2d 418. Infants  82

An order appointing a guardian when duly made and entered becomes a decree of the court. Sakurai v. Superior
Court of California in and for Los Angeles County (App. 2 Dist. 1924) 65 Cal.App. 280, 223 P. 575. Guardian
And Ward  17

Court may incorporate in order granting letters of guardianship to minor child's father such stipulations and
directions as to its personal custody as befit its temporal and moral welfare.  In re Linden's Estate (Cal.Prob.
1878).

35. Conclusiveness of determination — In general

A decree that a child was an abandoned child within § 1409 (repealed; see, now, this section) providing that
parent who abandoned child under age of 14 forfeited right to guardianship of child, made after proceedings
duly had, was a final adjudication of status of child as of date of decree.  In re Guardianship of Marshall (App. 1
Dist. 1954) 124 Cal.App.2d 807, 269 P.2d 160, rehearing denied 124 Cal.App.2d 807, 269 P.2d 936. Guardian
And Ward  13(7)

In guardianship proceeding, court may always consider changed conditions to end that it may make orders
which will prove to be for welfare of the minor, and such a change may justify court in making different orders
on successive petitions. In re Case's Guardianship (App. 2 Dist. 1943) 57 Cal.App.2d 844, 135 P.2d 681.
Guardian And Ward  25

36.  —  —  Collateral attack, conclusiveness of determination

Where no want of jurisdiction is disclosed on the face of the record, an order appointing a guardian is not
subject to collateral attack. In re Kimball's Guardianship (App. 1 Dist. 1947) 80 Cal.App.2d 884, 182 P.2d 612.
Guardian And Ward  17

The judgment of a probate court, regular on its face, appointing a guardian of an infant, cannot be attacked,
collaterally for fraud or other matter aliunde, in an action to quiet the title to the ward's land, which the guardian
has sold. Hodgdon v. Southern Pac. R. Co.(1888) 75 Cal. 642, 17 P. 928. Guardian And Ward  17

37.  —  —  Estoppel, conclusiveness of determination

Guardian who has procured his own appointment is estopped from denying jurisdiction of court by order of
which his appointment was made. In re Di Carlo's Estate (1935) 3 Cal.2d 225, 44 P.2d 562. Guardian And Ward

 7

Although a person appointed testamentary guardian by deed applied for and obtained letters of guardianship, he
was not estopped from questioning the validity of his own appointment on the ground that he had never given
bond, when he had never acted as guardian. Murphy v. Superior Court of Santa Clara County (1890) 84 Cal.
592, 24 P. 310. Guardian And Ward  7

The guardian of an infant minor, who has accepted the appointment, is estopped from denying the legality of



the appointment. Fox v. Minor (1867) 32 Cal. 111, 91 Am.Dec. 566. Guardian And Ward  7

38. Review

Clear and convincing evidence standard of proof was properly applied in denying guardianship petition of
grandmother who sought custody of child over objection of child's biological father. Guardianship of Jenna
G.(App. 5 Dist. 1998) 74 Cal.Rptr.2d 47, 63 Cal.App.4th 387. Child Custody  465

§ 1514.5. Information available for probate guardianship proceeding and guardianship investigator
regarding best interest of child; confidentiality 

     •     Historical Notes     •     Research References

Notwithstanding any other provision of law, except provisions of law governing the retention and storage of
data, a family law court shall, upon request from the court in any county hearing a probate guardianship matter
proceeding before the court pursuant to this part, provide to the court all available information the court deems
necessary to make a determination regarding the best interest of a child, as described in Section 3011 of the
Family Code, who is the subject of the proceeding.  The information shall also be released to a guardianship
investigator, as provided in subdivision (a) of Section 1513, acting within the scope of his or her duties in that
proceeding.  Any information released pursuant to this section that is confidential pursuant to any other
provision of law shall remain confidential and may not be released, except to the extent necessary to comply
with this section.  No records shared pursuant to this section may be disclosed to any party in a case unless the
party requests the agency or court that originates the record to release these records and the request is granted.
In counties that provide confidential family law mediation, or confidential dependency mediation, those
mediations are not covered by this section.

CREDIT(S)
(Added by Stats.2004, c. 574 (A.B.2228), § 2.)

Historical Notes

Historical And Statutory Notes

1979 Legislation
Former § 1514.5, added by the Stats.1972, c. 1057, p. 1955, § 6, relating to the deposit of securities in a

securities depository, was repealed by Stats.1979, c. 726, p. 2334, § 1, operative Jan. 1, 1981.  See
Probate Code§ 2455.

2004 Legislation
Section 6 of Stats.2004, c. 574, provides:
"Sec. 6. Notwithstanding Section 17610 of the Government Code, if the Commission on State

Mandates determines that this act contains costs mandated by the state, reimbursement to local
agencies and school districts for those costs shall be made pursuant to Part 7 (commencing with
Section 17500) of Division 4 of Title 2 of the Government Code.  If the statewide cost of the
claim for reimbursement does not exceed one million dollars ($1,000,000), reimbursement shall
be made from the State Mandates Claims Fund."

Research References

Cross References

Child custody evaluations, availability of report, see Family Code § 3111.



Information available for juvenile court proceedings regarding best interest of child, see Welfare and
Institutions Code § 204.

§ 1515. No guardian of person for married minor 

     •     Historical Notes     •     Research References

Notwithstanding any other provision of this part, no guardian of the person may be appointed for a minor who
is married or whose marriage has been dissolved.  This section does not apply in the case of a minor whose
marriage has been adjudged a nullity.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 1515 continues Section 1515 of the repealed Probate Code without substantive change.  A

conservator of the person may be appointed where necessary for a minor who is married or whose
marriage has been dissolved.  See Section 1800.3(b).  Nothing in Section 1515 precludes
appointment of a guardian of the estate of a married minor.  For background on the provisions of this
part, see the Comment to this part under the part heading. [20 Cal.L.Rev.Comm.Reports 1001
(1990)].

Historical And Statutory Notes

2002 Main Volume
Former § 1515, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Former § 1515, added by Stats.1931, c. 1046, p. 2201, § 1, amended by Stats.1933, c. 365, p. 965, § 2;

Stats.1935, c. 724, p. 1973, § 7; Stats.1941, c. 471, p. 1777, § 2; Stats.1951, c. 192, p. 441, § 2;
Stats.1955, c. 1426, p. 2594, § 2; Stats.1965, c. 632, p. 1974, § 2, authorizing the guardian to
dedicate or convey property, easements or access rights to governmental units or other persons for
any purpose provided it is for the benefit or advantage of the estate, was repealed by Stats.1979, c.
726, p. 2334, § 1, operative Jan. 1, 1981.  See Probate Code § 2556.

Derivation: Former § 1575, added by Stats.1979, c. 726, § 3.

Research References

Cross References

Action to test validity of marriage, see Family Code § 309.
Dissolution of marriage, defined, see Probate Code § 36.
Minors, see Family Code § 6500.
Termination of guardianship by majority, death, adoption or marriage of ward, see Probate Code §

1600.
2002 Main Volume



Collateral References:

Witkin, Summary (9th ed) P & C §236
Witkin, Summary (9th ed) Wills §851
B-W Cal Civil Practice: Probate and Trust Proceedings §§25:14, 26:11
Cal Transactions Forms: Estate Planning §6:16
Cal Jur 3d Dedi §14; Guard & C §§290, 356
 Am Jur 2d Guardian and Ward §55.
Statutory change of age of majority as affecting preexisting status or rights.  75 ALR3d 228.

§ 1516. Petitions for guardianship of the person; mailing of notice of hearing and copy of petition;
screening of guardians; application of section 

     •     Historical Notes     •     Research References

(a) In each case involving a petition for guardianship of the person, the petitioner shall mail a notice of the
hearing and a copy of the petition, at least 15 days prior to the hearing, to the local agency designated by the
board of supervisors to investigate guardianships for the court.  The local social services agency providing child
protection services shall screen the name of the guardian for prior referrals of neglect or abuse of minors.  The
results of this screening shall be provided to the court.

(b) This section does not apply to guardianships resulting from a permanency plan for a dependent child
pursuant to Section 366.25 of the Welfare and Institutions Code.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 1516 continues Section 1516 of the repealed Probate Code without substantive change.  The

phrase "having jurisdiction over the case" is omitted as unnecessary in view of the definition of
"court" found in Section 1418.  For background on the provisions of this part, see the Comment to
this part under the part heading. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Research References

Official Forms

Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Historical And Statutory Notes

2002 Main Volume
Former § 1516, added by Stats.1986, c. 1017, § 4, amended by Stats.1987, c. 229, § 1, relating to similar

subject matter, was repealed by Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Former § 1516, added by Stats.1935, c. 724, p. 1974, § 11, amended by Stats.1943, c. 1053, p. 2993, §



1; Stats.1953, c. 65, p. 726, § 1; Stats.1973, c. 142, p. 410, § 58, providing procedure including
petition, notice, hearing, etc. when an interested party desired that instructions be given to the
guardian, was repealed by Stats.1979, c. 726, § 1, operative Jan. 1, 1981.  See Probate Code §§
2359, 2403.

Derivation: Former § 1516, added by Stats.1986, c. 1017, § 4, amended by Stats.1987, c. 229, § 1.

Cross References

Computation of time, see Code of Civil Procedure §§ 12 and 12a and Government Code § 6800 et
seq.

Notice, mailing, see Probate Code § 1215 et seq.
Notice, posting, see Probate Code § 1230.
Notice, proof of giving notice, see Probate Code § 1260 et seq.
Notice, special notice, see Probate Code § 1250 et seq.
Notice, this code, generally, see Probate Code § 1200 et seq.
Service of process, generally, see Code of Civil Procedure § 413.10 et seq.
Service of process, mail, see Code of Civil Procedure § 415.30 and § 1012 et seq.
Service of process, personal delivery, see Code of Civil Procedure § 415.10.
Service of process, proof of service, see Code of Civil Procedure § 417.10 et seq.
Service of process, publication, see Code of Civil Procedure § 415.50.
2002 Main Volume

Collateral References:

B-W Cal Civil Practice: Probate and Trust Proceedings §§26:7, 26:8
Cal Jur 3d Guard & C §307

§ 1516.5. Proceeding to have child declared free from custody and control of one or both parents 

     •     Historical Notes     •     Notes of Decisions

(a) A proceeding to have a child declared free from the custody and control of one or both parents may be
brought in accordance with the procedures specified in Part 4 (commencing with Section 7800) of Division 12
of the Family Code within an existing guardianship proceeding, in an adoption action, or in a separate action
filed for that purpose, if all of the following requirements are satisfied:

(1) One or both parents do not have the legal custody of the child.

(2) The child has been in the physical custody of the guardian for a period of not less than two years.

(3) The court finds that the child would benefit from being adopted by his or her guardian.  In making this
determination, the court shall consider all factors relating to the best interest of the child, including, but not
limited to, the nature and extent of the relationship between all of the following:

(A) The child and the birth parent.

(B) The child and the guardian, including family members of the guardian.

(C) The child and any siblings or half siblings.

(b) The court shall appoint a court investigator or other qualified professional to investigate all factors
enumerated in subdivision (a).  The findings of the investigator or professional regarding those issues shall be
included in the written report required pursuant to Section 7851 of the Family Code.

(c) The rights of the parent, including the rights to notice and counsel provided in Part 4 (commencing with



Section 7800) of Division 12 of the Family Code, shall apply to actions brought pursuant to this section.

(d) This section does not apply to any child who is a dependent of the juvenile court or to any Indian child.

CREDIT(S)
(Added by Stats.2003, c. 251 (S.B.182), § 11.  Amended by Stats.2006, c. 838 (S.B.678), § 25; Stats.2010, c.
588 (A.B.2020), § 9.)

Historical Notes

Historical And Statutory Notes

2006 Legislation
Stats.2006, c. 838 (S.B.678), in subd.(d), added "or to any Indian child"; and made a nonsubstantive

change to correct punctuation.
Cost reimbursement provisions to local agencies and school districts relating to Stats.2006, c. 838

(S.B.678), see Historical and Statutory Notes under Family Code § 170.
For letter of intent and Governor's signing message regarding Stats.2006, c. 838 (S.B.678), see

Historical and Statutory Notes under Family Code § 170.
2010 Legislation
Stats.2010, c. 588 (A.B.2020), in subd.(a), in the introductory paragraph, substituted "accordance with

the procedures specified in" for "the guardianship proceeding pursuant to", and inserted "within an
existing guardianship proceeding, in an adoption action, or in a separate action filed for that
purpose"; and in subd.(a)(3)(C), substituted "half siblings" for "half-siblings".

Notes Of Decisions

Authority of court 5.1
Best interest of child 7
Burden of proof 8
Construction and application 4
Counsel 5.7
Court investigator 5.5
Custody 6
Discretion of court 5
Due process 2
Equal protection 3
Findings 9
Harmless error 5.2
Indian children 9.5
Judicial notice 9.2
Presumptions and burden of proof 8
Review 10
Validity 1

1. Validity

Statute authorizing the termination of parental rights when a probate guardianship has continued for at least two
years and the court finds that adoption by the guardian would be in the child's best interest does not violate due
process on its face, even though it does not require a finding of the parent's present unfitness, since termination
of parental rights on the basis of the best interest of the child does not always violate due process, absent
evidence that parents whose children remained in guardianship for two or more years would be entitled to insist



that their unfitness be proven before termination of parental rights in the generality or great majority of cases. In
re Guardianship of Ann S.(2009) 90 Cal.Rptr.3d 701, 45 Cal.4th 1110, 202 P.3d 1089. Adoption  2;
Constitutional Law  4403.5

2. Due process

Guardians proved the "physical custody" required for termination of parental rights in a guardianship
proceeding, by clear and convincing evidence that they had either joint or sole custody of the minors at all times
during the past four years of the guardianship. In re Noreen G.(App. 1 Dist. 2010) 105 Cal.Rptr.3d 521, 181
Cal.App.4th 1359, rehearing denied, review denied. Guardian And Ward  131

In opposing termination of parental rights in guardianship proceeding, mother did not forfeit a challenge to the
"physical custody" prong of the statute on the ground of vagueness or overbreadth in violation of the tenets of
substantive due process by failing to allege in the trial court that the statute was vague and agreeing that the
physical custody prong of the statute was not in issue in the case, because the challenge presented a pure
question of law capable of resolution without reference to the evidence adduced at trial. In re Noreen G.(App. 1
Dist. 2010) 105 Cal.Rptr.3d 521, 181 Cal.App.4th 1359, rehearing denied, review denied. Guardian And Ward

 135

The "physical custody" prong of the statute authorizing termination of parental rights in a guardianship
proceeding was not vague in violation of substantive due process, since the term "physical custody" was readily
understood by referencing common meaning and preexisting law, including the statute defining sole and joint
physical custody. In re Noreen G.(App. 1 Dist. 2010) 105 Cal.Rptr.3d 521, 181 Cal.App.4th 1359, rehearing
denied, review denied. Constitutional Law  4403.5; Infants  132

A parent faced with the termination of his or her parental rights, under statute authorizing termination of
parental rights in the best interest of the child to allow adoption when the child has been in a guardian's custody
for two years, could conceivably demonstrate that termination without a showing of parental unfitness violates
his or her right to due process by making a showing of commitment and responsibility similar to that required of
a Kelsey S. natural father in the dependency context. In re Charlotte D.(2009) 90 Cal.Rptr.3d 724, 45 Cal.4th
1140, 202 P.3d 1109. Adoption  2; Adoption  7.4(1); Constitutional Law  4403.5

Termination of natural father's parental rights, under statute authorizing termination of parental rights in the
best interest of the child to allow adoption when the child has been in a guardian's custody for two years, did
not violate father's right to due process, where father was not prevented from receiving the child into his home
or asserting his rights as a presumed father, and where father manifestly failed to fulfill his parental
responsibilities and did not promptly defend his custodial rights; father consented to his parents serving as
guardians and agreed to give up his statutory parental preference in any future custody proceeding, even though
father lived with child and his parents. In re Charlotte D.(2009) 90 Cal.Rptr.3d 724, 45 Cal.4th 1140, 202 P.3d
1109. Adoption  2; Adoption  7.4(1); Constitutional Law  4403.5

As a general proposition, parental rights may be terminated based on the child's best interest under statute
authorizing termination of parental rights in the best interest of the child to allow adoption when the child has
been in a guardian's custody for two years, but parents may challenge the statute as applied to them as a
violation of their right to due process. In re Charlotte D.(2009) 90 Cal.Rptr.3d 724, 45 Cal.4th 1140, 202 P.3d
1109. Adoption  2; Adoption  7.3; Constitutional Law  4403.5

Statute authorizing termination of parental rights in the best interest of the child to allow adoption when the
child has been in a guardian's custody for two years does not violate due process on its face by adopting the best
interest of the child as the standard for terminating parental rights, since the due process requirement of a
showing of parental unfitness is not necessarily applicable at the time of a hearing under the statute. In re
Charlotte D.(2009) 90 Cal.Rptr.3d 724, 45 Cal.4th 1140, 202 P.3d 1109. Adoption  2; Constitutional Law

 4403.5

3. Equal protection



Termination of a natural father's parental rights, under statute authorizing termination of parental rights in the
best interest of the child to allow adoption when the child has been in a guardian's custody for two years, does
not violate the father's right to equal protection, since the statute does not treat natural fathers differently from
mothers or presumed fathers. In re Charlotte D.(2009) 90 Cal.Rptr.3d 724, 45 Cal.4th 1140, 202 P.3d 1109.
Adoption  2; Constitutional Law  3409; Constitutional Law  3739

4. Construction and application

Statute authorizing termination of parental rights in the best interest of the child to allow adoption when the
child has been in a guardian's custody for two years does not apply to guardianships established in juvenile
dependency proceedings under the Welfare and Institutions Code. In re Charlotte D.(2009) 90 Cal.Rptr.3d 724,
45 Cal.4th 1140, 202 P.3d 1109. Adoption  7.3; Infants  155

Statute providing for termination of parental rights in guardianship proceedings where the child has been in the
custody of the guardians for at least two years and the court finds that the child would benefit from adoption is
retroactive, since it changes the legal effect of a parent's consent to guardianship predating the change in the
law, by creating the potential that the guardianship could provide a basis for termination of parental rights. In re
Guardianship of Ann S.(2009) 90 Cal.Rptr.3d 701, 45 Cal.4th 1110, 202 P.3d 1089. Adoption  3

Statute providing for termination of parental rights in guardianship proceedings where the child has been in the
custody of the guardians for at least two years and the court finds that the child would benefit from adoption is
open to constitutional challenge as applied to particular parents. In re Guardianship of Ann S.(2009) 90
Cal.Rptr.3d 701, 45 Cal.4th 1110, 202 P.3d 1089. Adoption  2

A petition under statute providing for termination of parental rights in guardianship proceedings where the child
has been in the custody of the guardians for at least two years and the court finds that the child would benefit
from adoption may be brought only in a guardianship proceeding. In re Guardianship of Ann S.(2009) 90
Cal.Rptr.3d 701, 45 Cal.4th 1110, 202 P.3d 1089. Adoption  7.3; Courts  472.4(8)

Statute providing for termination of parental rights in guardianship proceedings where the child has been in the
custody of the guardians for at least two years and the court finds that the child would benefit from adoption
applied retroactively to a child's guardianship that the mother consented to before the effective date of the
statute, even if mother probably would not have consented to guardianship had she known it might lead to
termination of her parental rights, where mother's heroin addiction prevented her from caring for the child,
mother had virtually abandoned the child to the guardians, and mother soon found herself in prison due to drug
use; a dependency proceeding would have been unavoidable, and mother would then have faced termination of
her parental rights on a much shorter timetable. In re Guardianship of Ann S.(2009) 90 Cal.Rptr.3d 701, 45
Cal.4th 1110, 202 P.3d 1089. Adoption  3

5. Discretion of court

Trial courts have discretion to determine on a case-by-case basis whether to apply, to a guardianship in
existence on the statute's effective date, the statute authorizing the termination of parental rights when a probate
guardianship has continued for at least two years. In re Guardianship of Ann S.(2009) 90 Cal.Rptr.3d 701, 45
Cal.4th 1110, 202 P.3d 1089. Adoption  7.3

5.1. Authority of court

Guardians' claim that the trial court exceeded its statutory authority by ordering visitation after termination of
parental rights presented a legal question that did not implicate the court's discretion, and thus could be
reviewed and corrected by the Court of Appeal without an objection below. In re Noreen G.(App. 1 Dist. 2010)
105 Cal.Rptr.3d 521, 181 Cal.App.4th 1359, rehearing denied, review denied. Guardian And Ward  135

The Court of Appeal would consider guardians' argument that the trial court lacked authority to grant visitation
upon termination of parental rights, even though the guardians presented the argument in a cursory fashion and
failed to provide any supporting citation to authority until their reply brief, since the issue reflected upon the



fundamental authority of the court in a guardianship proceeding to award visitation to a parent who is
concomitantly deprived of all parental rights. In re Noreen G.(App. 1 Dist. 2010) 105 Cal.Rptr.3d 521, 181
Cal.App.4th 1359, rehearing denied, review denied. Guardian And Ward  135

5.2. Harmless error

Trial court's error in ordering continued visitation for parents after termination of parental rights in guardianship
proceeding did not require reversal of the order terminating parental rights, where there was no indication in the
record that the court based its assessment of the minors' best interests on the expectation of continued visitation
by the parents; the court made entirely separate findings on termination and visitation, with the latter being
based on the perceived consent of the parties, not any determination that detriment to the children would be
moderated by visitation. In re Noreen G.(App. 1 Dist. 2010) 105 Cal.Rptr.3d 521, 181 Cal.App.4th 1359,
rehearing denied, review denied. Guardian And Ward  135

Trial court's error in relying on a court investigator's report which was incomplete due to the lack of any
definitive recommendation for disposition of the matter, in terminating parental rights in a guardianship
proceeding, was harmless beyond any reasonable doubt, and thus did not result in a miscarriage of justice or
any prejudicial inadequate assistance of counsel, where the investigator testified that her report lacked a
recommendation because she was unable to locate the parents, the results of interviews with the parents were
thoroughly presented and considered at trial, and investigator offered testimony that articulated her
recommendation for resolution of the action. In re Noreen G.(App. 1 Dist. 2010) 105 Cal.Rptr.3d 521, 181
Cal.App.4th 1359, rehearing denied, review denied. Guardian And Ward  135

5.5. Court investigator

The court is not stripped of jurisdiction to terminate parental rights in a guardianship proceeding if an
incomplete court investigator's report is filed. In re Noreen G.(App. 1 Dist. 2010) 105 Cal.Rptr.3d 521, 181
Cal.App.4th 1359, rehearing denied, review denied. Guardian And Ward  123

Trial court's error in relying on a court investigator's report which was incomplete due to the lack of any
definitive recommendation for disposition of the matter, in terminating parental rights in a guardianship
proceeding, was not reversible per se. In re Noreen G.(App. 1 Dist. 2010) 105 Cal.Rptr.3d 521, 181
Cal.App.4th 1359, rehearing denied, review denied. Guardian And Ward  135

5.7. Counsel

Even assuming that the "rights of the parent" to counsel in the termination of parental rights in a guardianship
proceeding extended to counsel for the children, trial court acted within its discretion in appointing counsel for
the children only on the morning of trial, where the trial court considered whether the children needed
representation by independent counsel, the appointed counsel was intimately familiar with all aspects of the
case and its history because she had represented the children throughout the guardianship, and the appointed
counsel acted vigorously in the case to represent the children. In re Noreen G.(App. 1 Dist. 2010) 105
Cal.Rptr.3d 521, 181 Cal.App.4th 1359, rehearing denied, review denied. Guardian And Ward  132

6. Custody

A proceeding under statute providing for termination of parental rights where the child has been in the custody
of guardians for at least two years can never take place if either parent has custody, notwithstanding provision
requiring only that "One or both parents do not have the legal custody of the child"; after appointment of a
guardian, neither parent has legal custody. In re Guardianship of Ann S.(2009) 90 Cal.Rptr.3d 701, 45 Cal.4th
1110, 202 P.3d 1089. Adoption  7.3

Under statute providing for termination of parental rights in guardianship proceedings where the child has been
in the custody of the guardians for at least two years and the court finds that the child would benefit from
adoption, the guardian must have had legal as well as physical custody of the child for two years; a different
construction would cast doubt on the statute's constitutional validity. In re Guardianship of Ann S.(2009) 90



Cal.Rptr.3d 701, 45 Cal.4th 1110, 202 P.3d 1089. Adoption  7.3

7. Best interest of child

Statute requiring a finding "that the child would benefit from being adopted by his or her guardian," in order to
terminate parental rights when a probate guardianship has continued for at least two years, means that the court
must apply the "best interest of the child" standard. In re Guardianship of Ann S.(2009) 90 Cal.Rptr.3d 701, 45
Cal.4th 1110, 202 P.3d 1089. Adoption  7.3

A requirement of a finding that termination of parental rights is the "least detrimental alternative" is but a more
precise formulation of the "best interest of the child" standard, which applies to termination of parental rights
when a probate guardianship has continued for at least two years. In re Guardianship of Ann S.(2009) 90
Cal.Rptr.3d 701, 45 Cal.4th 1110, 202 P.3d 1089. Adoption  7.3

8. Presumptions and burden of proof

Statute providing for termination of parental rights in guardianship proceedings where the child has been in the
custody of the guardians for at least two years establishes no presumption, rebuttable or otherwise, with regard
to parental fitness; rather, the statute simply focuses on the child's best interest, in light of all relevant
circumstances. In re Guardianship of Ann S.(2009) 90 Cal.Rptr.3d 701, 45 Cal.4th 1110, 202 P.3d 1089.
Adoption  7.8(1)

9. Findings

Comments made during guardians' testimony in hearing on termination of parental rights were not a valid
agreement for visitation, and thus did not authorize the trial court to order visitation for parents after
termination of parental rights, where no terms for visitation were delineated, no written agreement was
submitted to the court, and no understanding or express consent to the terms of a visitation order was conveyed
by the guardians. In re Noreen G.(App. 1 Dist. 2010) 105 Cal.Rptr.3d 521, 181 Cal.App.4th 1359, rehearing
denied, review denied. Guardian And Ward  133

Comments made during guardians' testimony in hearing on termination of parental rights were not a stipulation
or waiver authorizing the trial court to order visitation for parents after termination of parental rights, where the
guardians merely reiterated the content of prior settlement negotiations and expressed their intent to abide by
the terms of visitation if so ordered by the court. In re Noreen G.(App. 1 Dist. 2010) 105 Cal.Rptr.3d 521, 181
Cal.App.4th 1359, rehearing denied, review denied. Guardian And Ward  133

Trial court's finding that termination of parental rights and adoption by guardians was in the best interests of
two children, in terminating parental rights in guardianship proceeding, was supported by substantial evidence,
including evidence that the guardianship was created due to mother's inability to provide a stable home for the
children free from substance abuse, severe emotional discord, and violence, that mother failed to successfully
remedy the problems during the guardianship of nearly four years, that mother exhibited unstable behavior by
harassing the guardians, and that the children acquired a deep attachment to the guardians and a secure home
with them. In re Noreen G.(App. 1 Dist. 2010) 105 Cal.Rptr.3d 521, 181 Cal.App.4th 1359, rehearing denied,
review denied. Guardian And Ward  29

Although a trial court must make findings in support of terminating parental rights in a guardianship proceeding
based on clear and convincing evidence, this standard of proof is for the guidance of the trial court only; on
review, the court's function is limited to a determination whether substantial evidence exists to support the
conclusions reached by the trial court in utilizing the appropriate standard. In re Noreen G.(App. 1 Dist. 2010)
105 Cal.Rptr.3d 521, 181 Cal.App.4th 1359, rehearing denied, review denied. Guardian And Ward  135

Court investigator's report on termination of parental rights in a guardianship proceeding was incomplete due to
the lack of any definitive recommendation for disposition of the matter, in violation of the statute requiring such
reports, even though the lack of a recommendation was due to the investigator's inability to locate and interview
the parents before trial, and even though the investigator made reasonable efforts to contact and meet with the



parents. In re Noreen G.(App. 1 Dist. 2010) 105 Cal.Rptr.3d 521, 181 Cal.App.4th 1359, rehearing denied,
review denied. Guardian And Ward  131

It is the trial court's obligation, sua sponte, to read and consider a court investigator's report on termination of
parental rights in a guardianship proceeding. In re Noreen G.(App. 1 Dist. 2010) 105 Cal.Rptr.3d 521, 181
Cal.App.4th 1359, rehearing denied, review denied. Guardian And Ward  131

The clear and convincing evidence standard governs the court's findings under statute authorizing termination
of parental rights when a probate guardianship has continued for at least two years and the court finds that
adoption by the guardian would be in the child's best interest. In re Guardianship of Ann S.(2009) 90
Cal.Rptr.3d 701, 45 Cal.4th 1110, 202 P.3d 1089. Adoption  7.8(4)

9.2. Judicial notice

In appeal from trial court's termination of parental rights in guardianship proceeding, Court of Appeal would
not take judicial notice of newspaper article, because the existence of the newspaper article was irrelevant, and
the truth of its contents was not judicially noticeable. In re Noreen G.(App. 1 Dist. 2010) 105 Cal.Rptr.3d 521,
181 Cal.App.4th 1359, rehearing denied, review denied. Guardian And Ward  131

In appeal from trial court's termination of parental rights in guardianship proceeding, Court of Appeal would
take judicial notice of court documents. In re Noreen G.(App. 1 Dist. 2010) 105 Cal.Rptr.3d 521, 181
Cal.App.4th 1359, rehearing denied, review denied. Guardian And Ward  131

In appeal from trial court's termination of parental rights in guardianship proceeding, Court of Appeal would
take judicial notice of legislative documents associated with the enactment of statute authorizing termination of
parental rights in guardianship proceeding, although the court could consider that material without a formal
motion. In re Noreen G.(App. 1 Dist. 2010) 105 Cal.Rptr.3d 521, 181 Cal.App.4th 1359, rehearing denied,
review denied. Guardian And Ward  131

In appeal from trial court's termination of parental rights in guardianship proceeding, Court of Appeal would
not take judicial notice of proposed statements of decision. In re Noreen G.(App. 1 Dist. 2010) 105 Cal.Rptr.3d
521, 181 Cal.App.4th 1359, rehearing denied, review denied. Guardian And Ward  131

9.5. Indian children

The error in the breach of the duty of the court, court-connected investigator, and guardians to inquire into the
Indian heritage of the minors before termination of parental rights in guardianship proceeding required limited
remand with directions to the trial court to effectuate proper inquiry and comply with the notice provisions of
the Indian Child Welfare Act (ICWA) if Indian heritage was indicated, but did not require reversal of the
judgment, where mother made the claim on appeal that her father's grandmother was a Seminole Indian. In re
Noreen G.(App. 1 Dist. 2010) 105 Cal.Rptr.3d 521, 181 Cal.App.4th 1359, rehearing denied, review denied.
Indians  134(4)

10. Review

The Court of Appeal could separately consider and resolve trial court's orders terminating parental rights and
ordering visitation for parents in guardianship proceeding, where the termination and visitation orders were
discrete and based on separate findings. In re Noreen G.(App. 1 Dist. 2010) 105 Cal.Rptr.3d 521, 181
Cal.App.4th 1359, rehearing denied, review denied. Guardian And Ward  135

The Court of Appeal would review the sufficiency of the court investigator's investigation and report to respond
to a claim of incompetence of counsel made by mother, in appeal from termination of parental rights in
guardianship proceeding, even though parents forfeited their right to complain of inadequacies in the report by
failing to object at trial. In re Noreen G.(App. 1 Dist. 2010) 105 Cal.Rptr.3d 521, 181 Cal.App.4th 1359,
rehearing denied, review denied. Guardian And Ward  135

Parents forfeited their right to complain of inadequacies in the court investigator's report, by failing to object at



trial on termination of parental rights in a guardianship proceeding. In re Noreen G.(App. 1 Dist. 2010) 105
Cal.Rptr.3d 521, 181 Cal.App.4th 1359, rehearing denied, review denied. Guardian And Ward  135

§ 1517. Guardianships resulting from selection and implementation of a permanent plan; application of
part 

     •     Historical Notes     •     Research References

This part does not apply to guardianships resulting from the selection and implementation of a permanent plan
pursuant to Section 366.25 or 366.26 of the Welfare and Institutions Code.  For those minors, the applicable
sections of the Welfare and Institutions Code and Division Ia 1 (commencing with Rule 1400) of Title Four of
the California Rules of Court specify the exclusive procedures for establishing, modifying, and terminating
legal guardianships.  If no specific provision of the Welfare and Institutions Code or the California Rules of
Court is applicable, the provisions applicable to the administration of estates under Part 4 (commencing with
Section 2100) govern so far as they are applicable to like situations.

CREDIT(S)
(Added by Stats.1991, c. 82 (S.B.896), § 6, eff. June 30, 1991, operative July 1, 1991.)
1Now designated Division of Title Five.

Historical Notes

Law Revision Commission Comments

1991 Addition
Section 1517 continues former Section 1517 which was added to the repealed Probate Code by 1990

Cal.Stat. ch. 1530. [20 Cal.L.Rev.Comm.Reports 2909 (1990)].

Historical And Statutory Notes

2002 Main Volume
Stats.1991, c. 82 explicitly added this section to the Probate Code enacted by Stats.1990, c. 79.
Former § 1517, added by Stats.1990, c. 1530 (S.B.2232), § 1, relating to similar subject matter, was

repealed by Stats.1991, c. 82 (S.B.896), § 5, eff. June 30, 1991, operative July 1, 1991.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Former § 1517, added by Stats.1939, c. 538, p. 1943, § 2, authorizing the guardian to give proxies to

vote corporate shares, to exercise voting rights and to waive notice to and consent to shareholders'
meetings, was repealed by Stats.1979, c. 726, § 1, operative Jan. 1, 1981.  See Probate Code § 2458.

Derivation: Former § 1517, added by Stats.1990, c. 1530 (S.B.2232), § 1.

Research References

Law Review And Journal Commentaries

Review of Selected 1990 California Legislation.  22 Pac.L.J. 648 (1991).

Collateral References:

Witkin, Summary (9th ed) P & C §720
Witkin, Summary (9th ed) Wills §851
B-W Cal Civil Practice: Probate and Trust Proceedings §25:15



Cal Jur 3d Guard & C §§295, 331

§ 1517. Guardianships resulting from selection and implementation of a permanent plan; application of
part; administration of funds for benefit of child 

     •     Historical Notes     •     Research References

(a) This part does not apply to guardianships resulting from the selection and implementation of a permanent
plan pursuant to Section 366.26 of the Welfare and Institutions Code.  For those minors, Section 366.26 of the
Welfare and Institutions Code and Division 3 (commencing with Rule 5.500) of Title Five of the California
Rules of Court specify the exclusive procedures for establishing, modifying, and terminating legal
guardianships.  If no specific provision of the Welfare and Institutions Code or the California Rules of Court is
applicable, the provisions applicable to the administration of estates under Part 4 (commencing with Section
2100) govern so far as they are applicable to like situations.

(b) This chapter shall not be construed to prevent a court that assumes jurisdiction of a minor child pursuant to
Section 300 of the Welfare and Institutions Code, or a probate court, as appropriate, from issuing orders or
making appointments, on motion of the child's counsel, consistent with Division 2 of the Welfare and
Institutions Code or Divisions 4 to 6, inclusive, of the Probate Code necessary to ensure the appropriate
administration of funds for the benefit of the child.  Orders or appointments regarding those funds may continue
after the court's jurisdiction is terminated pursuant to Section 391 of the Welfare and Institutions Code.

CREDIT(S)
(Added by Stats.1991, c. 82 (S.B.896), § 6, eff. June 30, 1991, operative July 1, 1991.  Amended by Stats.2008,
c. 166 (A.B.3051), § 2.)

Historical Notes

Law Revision Commission Comments

1991 Addition
Section 1517 continues former Section 1517 which was added to the repealed Probate Code by 1990

Cal.Stat. ch. 1530. [20 Cal.L.Rev.Comm.Reports 2909 (1990)].

Historical And Statutory Notes

2008 Legislation
Stats.2008, c. 166 (A.B.3051), rewrote this section, which had read:
"This part does not apply to guardianships resulting from the selection and implementation of a

permanent plan pursuant to Section 366.25 or 366.26 of the Welfare and Institutions Code. For those
minors, the applicable sections of the Welfare and Institutions Code and Division Ia (commencing
with Rule 1400) of Title Four of the California Rules of Court specify the exclusive procedures for
establishing, modifying, and terminating legal guardianships.  If no specific provision of the Welfare
and Institutions Code or the California Rules of Court is applicable, the provisions applicable to the
administration of estates under Part 4 (commencing with Section 2100) govern so far as they are
applicable to like situations."

Section 1 of Stats.2008, c. 166 (A.B.3051), provides:
"SECTION 1. It is the intent of the Legislature that all children who want to attend their juvenile court

hearings be given the means and the opportunity to attend, that these hearings be set to
accommodate children's schedules, and that courtrooms and waiting areas help facilitate their
attendance and participation.  It is also the intent of the Legislature that juvenile courts promote
communication with, and the participation of, children in attendance at hearings of which they are
the subject, and that children attending these hearings leave the hearing with a clear understanding



of what decisions the court made and why, and that the Administrative Office of the Courts help
promote these objectives."

2002 Main Volume
Stats.1991, c. 82 explicitly added this section to the Probate Code enacted by Stats.1990, c. 79.
Former § 1517, added by Stats.1990, c. 1530 (S.B.2232), § 1, relating to similar subject matter, was

repealed by Stats.1991, c. 82 (S.B.896), § 5, eff. June 30, 1991, operative July 1, 1991.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Former § 1517, added by Stats.1939, c. 538, p. 1943, § 2, authorizing the guardian to give proxies to

vote corporate shares, to exercise voting rights and to waive notice to and consent to shareholders'
meetings, was repealed by Stats.1979, c. 726, § 1, operative Jan. 1, 1981.  See Probate Code § 2458.

Derivation: Former § 1517, added by Stats.1990, c. 1530 (S.B.2232), § 1.

Research References

Law Review And Journal Commentaries

Review of Selected 1990 California Legislation.  22 Pac.L.J. 648 (1991).

Collateral References:

Witkin, Summary (9th ed) P & C §720
Witkin, Summary (9th ed) Wills §851
B-W Cal Civil Practice: Probate and Trust Proceedings §25:15
Cal Jur 3d Guard & C §§295, 331

Part 3. Conservatorship

Chapter 1. Establishment Of Conservatorship

Article 1. Persons For Whom Conservator May Be Appointed

§ 1800. Purpose of chapter 

     •     Historical Notes     •     Research References     •     Notes of Decisions

It is the intent of the Legislature in enacting this chapter to do the following:

(a) Protect the rights of persons who are placed under conservatorship.

(b) Provide that an assessment of the needs of the person is performed in order to determine the appropriateness
and extent of a conservatorship and to set goals for increasing the conservatee's functional abilities to whatever
extent possible.

(c) Provide that the health and psychosocial needs of the proposed conservatee are met.

(d) Provide that community-based services are used to the greatest extent in order to allow the conservatee to
remain as independent and in the least restrictive setting as possible.



(e) Provide that the periodic review of the conservatorship by the court investigator shall consider the best
interests of the conservatee.

(f) Ensure that the conservatee's basic needs for physical health, food, clothing, and shelter are met.

(g) Provide for the proper management and protection of the conservatee's real and personal property.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 1800 continues Section 1800 of the repealed Probate Code without change. [20

Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

2002 Main Volume
Former § 1800, added by Stats.1989, c. 1080, § 2, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Former § 1800, added by Stats.1979, c. 726, § 3 was renumbered § 1800.3 and amended by Stats.1989,

c. 1080, § 1.
Derivation: Former § 1800, added by Stats.1989, c. 1080, § 2.

Research References

Cross References

Conservatorship and guardianship for developmentally disabled persons, see Health and Safety Code
§ 416 et seq.

Conservatorship for gravely disabled persons, see Welfare and Institutions Code § 5350 et seq.
Legislative intent, construction of statutes, see Code of Civil Procedure § 1859.
Public guardian, see Probate Code § 2900 et seq.; Government Code § 27430 et seq.
Temporary guardians, appointment, see Probate Code § 2250.

Code Of Regulations References

Residential care facilities for the elderly, definitions, see 22 Cal. Code of Regs. § 87101.

Law Review And Journal Commentaries

Appointment of a non-spouse as conservator is not in the best interest of a married conservatee.  21
J.Juv.L. 74 (2000).

Losing it in California: Conservatorship and the social organization of aging.  Lawrence M.
Friedman, June O. Starr, 73 Wash.U.L.Q. 1501 (1995).

2002 Main Volume

Collateral References:

Witkin, Summary (9th ed) Contracts §360



Witkin, Summary (9th ed) P & C §236
Witkin, Summary (9th ed) Wills §§861, 862, 863
The Rutter Group, Probate (Ross) §§1:108, 4:58
The Rutter Group, Real Property Transactions (Greenwald & Asimow) §4:220
B-W Cal Civil Practice: Probate and Trust Proceedings §§25:1, 25:21, 25:22, 27:1, 29:1
Cal Jur 3d Guard & C §§2, 355, 356, 359, 360

Notes Of Decisions

Construction and application 1
Construction with other laws 2

1. Construction and application

The purpose of a conservatorship is to enable a competent person to assist the conservatee in the management
of his property. In re Conservatorship of Estate of Hume (App. 4 Dist. 2006) 42 Cal.Rptr.3d 796, 139
Cal.App.4th 393. Guardian And Ward  1

2. Construction with other laws

The primary difference between a Probate Code conservator and an Lanterman-Petris-Short Act (LPS Act)
conservator is the LPS conservator's power to place the conservatee in a locked facility, an action that a Probate
Code conservator cannot take. People v. Karriker (App. 1 Dist. 2007) 57 Cal.Rptr.3d 412, 149 Cal.App.4th 763,
as modified. Mental Health  36; Mental Health  179

§ 1800.3. Conservatorship for adults and married minors 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) If the need therefor is established to the satisfaction of the court and the other requirements of this chapter
are satisfied, the court may appoint:

(1) A conservator of the person or estate of an adult, or both.

(2) A conservator of the person of a minor who is married or whose marriage has been dissolved.

(b) No conservatorship of the person or of the estate shall be granted by the court unless the court makes an
express finding that the granting of the conservatorship is the least restrictive alternative needed for the
protection of the conservatee.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.1997, c. 663 (S.B.628), § 1;
Stats.2007, c. 553 (A.B.1727), § 6.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 1800.3 continues Section 1800.3 of the repealed Probate Code without change.  This section

makes clear that a conservatorship may be established only for (1) adults and (2) minors who are
married or whose marriage has been dissolved.  In case of a minor who is married or whose marriage
has been dissolved, a conservator of the person may be appointed if the requirements of this chapter



are satisfied.  A guardian of the estate of the minor may be appointed where necessary or convenient.
See Sections 1514, 1515.  In case of a minor whose marriage has been adjudged a nullity,
guardianship and not conservatorship is the appropriate protective proceeding of the person.  See
Section 1515.  However, if a conservatorship is established for a married minor and the marriage is
later adjudged a nullity, the conservatorship does not terminate.  See Section 1860 and the Comment
thereto.  For background on the provisions of this part, see the Comment to this part under the part
heading. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

2007 Legislation
Stats.2007, c. 553 (A.B.1727), rewrote subd.(b), and deleted subd.(c).  Prior to amendment, subds.(b)

and (c) had read:
"(b) Notwithstanding subdivision (a), a conservatorship of the person may not be established for a

nonresident of this state if a conservatorship has been established, or a protective court order has
been issued, in another state with respect to that person, or a proceeding to establish a
conservatorship or obtain a protective court order is pending in another state with respect to that
person, unless both of the following are met:

"(1) The person who is or would be protected by the conservatorship or protective order is in this state.
"(2) The out-of-state court in which the conservatorship has been established or the protective order has

been issued, or in which there is a proceeding to establish a conservatorship or other protective
order, has authorized the permanent removal of the person described in paragraph (1) to this state.

"(c) Subdivision (b) shall be operative only until January 1, 2001."
For reimbursement provisions relating to Stats.2007, c. 553 (A.B.1727), see Historical and Statutory

Notes under Probate Code § 1456.
2002 Main Volume
Stats.1997, c. 663, redesignated the existing text as subd.(a); and added subds.(b) and (c), relating to

nonresidents and the operation of subd.(b).
Former § 1800.3, formerly § 1800, added by Stats.1979, c. 726, § 3, renumbered§ 1800.3 and amended

by Stats.1989, c. 1080, § 1, relating to similar subject matter, was repealed by Stats.1990, c. 79
(A.B.759), § 13, operative July 1, 1991.

Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et
seq.) at end of Code.

Derivation: Former § 1651, enacted by Stats.1931, c. 281, § 1651, amended by Stats.1945, c. 1398, § 2.
Former § 1800.3, formerly § 1800, added by Stats.1979, c. 726, § 3, renumbered§ 1800.3 and amended

by Stats.1989, c. 1080, § 1.
Former § 2151, added by Stats.1957, c. 1902, § 1.
Former §§ 2902, added by Stats.1979, c. 726, § 3.
Stats.1929, c. 663, § 2.

Research References

Cross References

Capacity of conservatee to marry, see Probate Code §§ 1900, 1901.
Dissolution of marriage, defined, see Probate Code § 36.

Law Review And Journal Commentaries

Appointment of a non-spouse as conservator is not in the best interest of a married conservatee.  21
J.Juv.L. 74 (2000).

Losing it in California: Conservatorship and the social organization of aging.  Lawrence M.
Friedman, June O. Starr, 73 Wash.U.L.Q. 1501 (1995).



Non-resident conservatorship provision passed.  Priscilla Camp, 29 Alameda County B.Ass'n 13
(June 1998).

Time for a new law on health care advance directives.  George J. Alexander, 42 Hastings L.J. 755
(March 1991).

2002 Main Volume

Collateral References:

Witkin, Summary (9th ed) P & C §236
Witkin, Summary (9th ed) Wills §863
The Rutter Group, Probate (Ross) §1:104
B-W Cal Civil Practice: Probate and Trust Proceedings §§25:14, 27:3
Cal Jur 3d Contr §41; Guard & C §356; Incomp §119

Notes Of Decisions

Evidentiary standard 1

1. Evidentiary standard

"Clear and convincing" evidence standard applied in conservatorship proceeding under § 1751 (repealed).
Estate of Sanderson (App. 1 Dist. 1980) 165 Cal.Rptr. 217, 106 Cal.App.3d 611. Mental Health  135

§ 1801. Conservator of person or estate or person and estate; limited conservator; appointment; standard
of proof 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Subject to Section 1800.3:

(a) A conservator of the person may be appointed for a person who is unable to provide properly for his or her
personal needs for physical health, food, clothing, or shelter, except as provided for the person as described in
subdivision (b) or (c) of Section 1828.5.

(b) A conservator of the estate may be appointed for a person who is substantially unable to manage his or her
own financial resources or resist fraud or undue influence, except as provided for that person as described in
subdivision (b) or (c) of Section 1828.5.  Substantial inability may not be proved solely by isolated incidents of
negligence or improvidence.

(c) A conservator of the person and estate may be appointed for a person described in subdivisions (a) and (b).

(d) A limited conservator of the person or of the estate, or both, may be appointed for a developmentally
disabled adult.  A limited conservatorship may be utilized only as necessary to promote and protect the
well-being of the individual, shall be designed to encourage the development of maximum self-reliance and
independence of the individual, and shall be ordered only to the extent necessitated by the individual's proven
mental and adaptive limitations.  The conservatee of the limited conservator shall not be presumed to be
incompetent and shall retain all legal and civil rights except those which by court order have been designated as
legal disabilities and have been specifically granted to the limited conservator.  The intent of the Legislature, as
expressed in Section 4501 of the Welfare and Institutions Code, that developmentally disabled citizens of this
state receive services resulting in more independent, productive, and normal lives is the underlying mandate of
this division in its application to adults alleged to be developmentally disabled.

(e) The standard of proof for the appointment of a conservator pursuant to this section shall be clear and



convincing evidence.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.1995, c. 842 (S.B.730), § 7.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 1801 continues Section 1801 of the repealed Probate Code without substantive change.  For

background on the provisions of this part, see the Comment to this part under the part heading. [20
Cal.L.Rev.Comm.Reports 1001 (1990)].

Research References

Official Forms

Mandatory and optional forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Historical And Statutory Notes

2002 Main Volume
The 1995 amendment added subd.(e), relating to the standard of proof for appointment of a conservator;

and made nonsubstantive changes.
Sections 12 and 13 of Stats.1995, c. 842 (S.B.730), provide:
"Sec. 12. This act shall be known and may be cited as the Due Process in Competence Determinations

Act.
"Sec. 13. This act shall not apply to proceedings under the Welfare and Institutions Code."
Former § 1801, added by Stats.1979, c. 726, § 3, amended by Stats.1980, c. 1304, § 6; Stats.1984, c.

183, § 1, relating to similar subject matter, was repealed by Stats.1990, c. 79 (A.B.759), § 13,
operative July 1, 1991.

Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et
seq.) at end of Code.

Former § 1801, added by Stats.1957, c. 1902, p. 3309, § 1, amended by Stats.1976, c. 1357, p. 6196, §
28, relating to the oath of and issuance of letters to a conservator, was repealed by Stats.1979, c. 726,
p. 2334, § 2, operative Jan. 1, 1981.  See Probate Code §§ 1830, 2300, 2310 to 2312.

Derivation: Former § 1751, added by Stats.1957, c. 1902, p. 3307, § 1, amended by Stats.1972, c. 988,
p. 1799, § 3; Stats.1976, c. 1357, p. 6193, § 25.

Former § 1801, added by Stats.1979, c. 726, § 3, amended by Stats.1980, c. 1304, § 6; Stats.1984, c.
183, § 1.

Cross References

Conservatorship for gravely disabled persons, see Welfare and Institutions Code § 5350 et seq.
Contracts, fraud, see Civil Code §§ 1571 to 1574.
Developmental disability, defined, see Probate Code § 1420.
Developmentally disabled adult,

Contents of order appointing conservator or limited conservator, see Probate Code § 1830.
Duties of court at hearing to appoint limited conservator, see Probate Code§ 1828.5.

Developmentally disabled persons, guardianship and conservatorship, see Health and Safety Code §
416 et seq.; Welfare and Institutions Code § 4825.



Legal capacity of conservatee, see Probate Code § 1870 et seq.
Statutes, construction and legislative intent, see Code of Civil Procedure§§ 1858 and 1859.
Termination of limited conservatorship, see Probate Code § 1860.5.

Law Review And Journal Commentaries

Appointment of a non-spouse as conservator is not in the best interest of a married conservatee.  21
J.Juv.L. 74 (2000).

Assessing mental capacity and susceptibility to undue influence. James E. Spar, Marc Hankin and
Ann B. Stodden, 13 Behavioral Sciences and the Law 391 (1995).

Attorneys guide to competency and undue influence.  J. Edward Spar, 13 NAELA 7 (2000).
Beyond guardianship reform: A reevaluation of autonomy and beneficence for a system of

principled decision-making in long term care.  Alison Patrucco Barnes, 41 Emory L.J. 633
(1992).

Chapter 565: One more law to reform conservatorships and guardianships: but is it needed?  Erik R.
Beauchamp, 32 McGeorge L.Rev. 647 (2001).

Civil procedure; appointment of conservator for a person of unsound mind.  Gregory T. Flahive, 27
Pac.L.J. 471 (1996).

Defects, due process, and protective proceedings: Are our probate codes unconstitutional?  Susan G.
Haines, John J. Campbell, 14 Quinnipiac Prob.L.J. 57 (1999).

Durable powers of attorney as a substitute for conservatorship.  George J. Alexander, 4
Psychol.Pub.Pol'y & L. 653 (1998).

Elder abuse and the states' adult protective services response: Time for a change in California.  42
Hastings L.J. 859 (March 1991).

Hop revisited: The probate conservatorship and state hospitalization of the developmentally disabled
adult. Comment, 13 W.St.U.L.Rev. 581 (1986).

Lasting wishes.  Marshall S. Zolla, Deborah Elizabeth Zolla, 23 L.A.Law. 42 (2000).
Losing it in California: Conservatorship and the social organization of aging.  Lawrence M.

Friedman, June O. Starr, 73 Wash.U.L.Q. 1501 (1995).
Mind over matters; The question of an elder's legal capacity nearly always involves issues of fraud

and undue influence.  Sherrill Y. Tanibata, 30 L.A. Law. 28 (Oct. 2007).
Minimizing the trauma: A need for change in state conservatorship laws as applied to same-sex life

partners.  44 Syracuse L.Rev. 803 (1993).
Review of Selected 1995 California Legislation.  27 Pac.L.J. 349 (1996).
Ten years after: Where is the constitutional crisis with procedural safeguards and due process in

guardianship adjudication?  A. Frank Johns, 7 Elder L.J. 33 (1999).
2002 Main Volume

Library References

Recommendation relating to missing persons, 16 Cal.L.Rev.Comm. Reports 105 (1982); 83 S.J.
3027.

Collateral References:

Witkin, Summary (9th ed) Wills §§863, 868, 870, 980
Witkin, Evidence (3d ed) §1197
The Rutter Group, Probate (Ross) §§1:104, 1:106, 1:107, 1:108, 1:110, 1:111, 1:131, 1:136
B-W Cal Civil Practice: Probate and Trust Proceedings §§25:21, 27:6, 27:14, 27:18, 28:74, 29:2,

29:3, 29:4, 29:14, 29:16
Cal Transactions Forms: Estate Planning §§1:2, 2:17, 8:9, 8:33, 8:61
Cal Jur 3d Guard & C §§356, 359, 366, 370, 390, 404; Incomp §123
 California Conservatorships and Guardianships (CEB, 1990) §§ 6.22 et seq.
Mental condition which will justify the appointment of guardian, committee, or conservator of the



estate for an incompetent or spendthrift.  9 ALR3d 774.
Termination of continuing guaranty by appointment of guardian or conservator guarantor.  55

ALR3d 344.

Notes Of Decisions

Construction with other laws   1/2 
Due process, parental rights termination proceeding 3
Guardian ad litem 1
Parental rights termination proceeding 2-5

Parental rights termination proceeding - In general 2
Parental rights termination proceeding - Due process 3
Parental rights termination proceeding - Powers and duties of guardian 5
Parental rights termination proceeding - Test for incompetence 4

Powers and duties of guardian, parental rights termination proceeding 5
Test for incompetence, parental rights termination proceeding 4

. Construction with other laws

Because the deprivation of liberty and stigma which attaches under a probate conservatorship is not as great as
under a Lanterman-Petris-Short Act (LPS Act) conservatorship, the inability to care for one's personal needs
need be established by only clear and convincing evidence for a probate conservatorship. People v. Karriker
(App. 1 Dist. 2007) 57 Cal.Rptr.3d 412, 149 Cal.App.4th 763, as modified. Mental Health  135

The primary difference between a Probate Code conservator and an Lanterman-Petris-Short Act (LPS Act)
conservator is the LPS conservator's power to place the conservatee in a locked facility, an action that a Probate
Code conservator cannot take. People v. Karriker (App. 1 Dist. 2007) 57 Cal.Rptr.3d 412, 149 Cal.App.4th 763,
as modified. Mental Health  36; Mental Health  179

1. Guardian ad litem

In a dependency proceeding, a juvenile court should appoint a guardian ad litem for a parent if the requirements
of either Probate Code statute on conservatorships of person or Penal Code statute on competence to stand trial
are satisfied. In re James F.(2008) 70 Cal.Rptr.3d 358, 42 Cal.4th 901, 174 P.3d 180, on remand 2008 WL
2358232, unpublished. Infants  205; Mental Health  488

A guardian ad litem may be appointed for a parent in a dependency proceeding if he or she is determined to be
incompetent. In re Christopher I.(App. 4 Dist. 2003) 131 Cal.Rptr.2d 122, 106 Cal.App.4th 533, modified on
denial of rehearing, review denied. Infants  205

In order for the court, in a dependency proceeding, to appoint a guardian ad litem when the parent or guardian
has not consented, the court must find by a preponderance of the evidence that the parent or guardian is
incompetent. In re Joann E.(App. 1 Dist. 2002) 128 Cal.Rptr.2d 189, 104 Cal.App.4th 347. Infants  175.1

Guardian ad litem should be appointed for a parent in child dependency proceeding if trial court finds, by a
preponderance of the evidence, that the requirements of either the statute governing appointment of a
conservator or statute relating to mentally incompetent criminal defendants are met. In re Sara D.(App. 5 Dist.
2001) 104 Cal.Rptr.2d 909, 87 Cal.App.4th 661. Infants  205

Appointment of guardian ad litem for mother was based on insufficient evidence in dependency proceeding
arising from her alleged neglect of child; trial court relied on conclusionary statements of mother's counsel
without determining the factual basis or foundation for counsel's conclusions, and evidence in social studies
prepared by county agency that mother had psychological problems did not support conclusion that mother did
not understand proceedings or was unable to assist counsel. In re Sara D.(App. 5 Dist. 2001) 104 Cal.Rptr.2d



909, 87 Cal.App.4th 661. Infants  205

Probate standard for appointing guardian ad litem was inability to understand nature of proceeding and to
meaningfully participate, rather than standard for appointment of conservator, inability to provide for personal
needs. In re Christina B.(App. 4 Dist. 1993) 23 Cal.Rptr.2d 918, 19 Cal.App.4th 1441. Mental Health  486

2. Parental rights termination proceeding — In general

A guardian ad litem may be appointed for a parent in a dependency proceeding if he or she is determined to be
incompetent. In re Christopher I.(App. 4 Dist. 2003) 131 Cal.Rptr.2d 122, 106 Cal.App.4th 533, modified on
denial of rehearing, review denied. Infants  205

The basis for appointment of a guardian ad litem for a parent in a termination of parental rights proceeding is
the incompetence of the parent for whose benefit it is to be made. In re Jessica G.(App. 2 Dist. 2001) 113
Cal.Rptr.2d 714, 93 Cal.App.4th 1180, modified on denial of rehearing. Infants  205

3.  —  —  Due process, parental rights termination proceeding

If the parent's counsel in a termination of parental rights proceeding believes that a guardian ad litem should be
appointed, that attorney has two alternative courses to follow: one is to approach the client and ask for consent,
and, if consent is given, due process is served since the parent will have participated in the decision, in the other
alternative, where the client does not consent or is not consulted, is for the attorney to approach the court
directly. In re Jessica G.(App. 2 Dist. 2001) 113 Cal.Rptr.2d 714, 93 Cal.App.4th 1180, modified on denial of
rehearing. Infants  205

If counsel approaches the court for appointment of a guardian ad litem in a termination of parental rights
proceeding, notice and a hearing must be provided; what is required is that the court or counsel explain to the
parent/client the purpose of the guardian ad litem appointment, the authority the guardian will have (and which
the parent will not have) in the litigation, and why the attorney believes the appointment should be made. In re
Jessica G.(App. 2 Dist. 2001) 113 Cal.Rptr.2d 714, 93 Cal.App.4th 1180, modified on denial of rehearing.
Infants  205

The trial court's appointment of a guardian ad litem violated mother's due process rights, in termination of
parental rights proceeding, where the court and counsel referred to the appointment of a "G.A.L.," the term
"G.A.L." was not explained to mother, and the court failed to explain to mother the purpose of the appointment
of a guardian ad litem or what authority the guardian ad litem would possess. In re Jessica G.(App. 2 Dist.
2001) 113 Cal.Rptr.2d 714, 93 Cal.App.4th 1180, modified on denial of rehearing. Constitutional Law 
4403.5; Infants  205

4.  —  —  Test for incompetence, parental rights termination proceeding

For the purpose of the appointment of guardian ad litem for a parent in a termination of parental rights
proceeding, the test for incompetence is whether the parent has the capacity to understand the nature or
consequences of the proceeding, and is able to assist counsel in preparation of the case. In re Jessica G.(App. 2
Dist. 2001) 113 Cal.Rptr.2d 714, 93 Cal.App.4th 1180, modified on denial of rehearing. Infants  205

5.  —  —  Powers and duties of guardian, parental rights termination proceeding

The effect of the appointment of a guardian ad litem for a parent in a termination of parental rights proceeding
is to remove control over the litigation from the parent, whose vital rights are at issue, and transfer it to the
guardian. In re Jessica G.(App. 2 Dist. 2001) 113 Cal.Rptr.2d 714, 93 Cal.App.4th 1180, modified on denial of
rehearing. Infants  205

The guardian ad litem for a parent in a termination for parental rights proceeding has broad powers to control
the lawsuit, including controlling procedural steps necessary to the conduct of the litigation and controlling trial
tactics. In re Jessica G.(App. 2 Dist. 2001) 113 Cal.Rptr.2d 714, 93 Cal.App.4th 1180, modified on denial of



rehearing. Infants  205

§ 1802. Appointment upon request of proposed conservatee; good cause 

     •     Historical Notes

Subject to Section 1800.3, a conservator of the person or estate, or both, may be appointed for a person who
voluntarily requests the appointment and who, to the satisfaction of the court, establishes good cause for the
appointment.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 1802 continues Section 1802 of the repealed Probate Code without substantive change.  For

background on the provisions of this part, see the Comment to this part under the part heading. [20
Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

2002 Main Volume
Former § 1802, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Former § 1802, added by Stats.1957, c. 1902, p. 3309, § 1, amended by Stats.1959, c. 391, p. 2319, § 2,

relating to the bond of a conservator, its amount and certain exceptions, was repealed by Stats.1979,
c. 726, p. 2334, § 2, operative Jan. 1, 1981.  See Probate Code §§ 2320, 2321, 2322, 2326.

Derivation: Former § 1751, added by Stats.1957, c. 1902, § 1, amended by Stats.1972, c. 988, § 3;
Stats.1976, c. 1357, § 25.

Former § 1802, added by Stats.1979, c. 726, § 3.
2002 Main Volume

Collateral References:

Witkin, Summary (9th ed) Wills §§863, 909
B-W Cal Civil Practice: Probate and Trust Proceedings §27:7
Cal Jur 3d Guard & C §360
Mental condition which will justify the appointment of guardian, committee, or conservator of the

estate for an incompetent or spendthrift.  9 ALR3d 774.
Termination of continuing guaranty by appointment of guardian or conservator guarantor.  55

ALR3d 344.

§ 1803. Conservator of estate of absentee; appointment 

     •     Historical Notes     •     Research References

A conservator of the estate may be appointed for a person who is an absentee as defined in Section 1403.



CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 1803 continues Section 1803 of the repealed Probate Code without substantive change.  For

special provisions applicable where the proposed conservatee is an absentee, see Article 4
(commencing with Section 1840).  For background on the provisions of this part, see the Comment
to this part under the part heading. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

2002 Main Volume
Former § 1803, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Former § 1803, added by Stats.1957, c. 1902, p. 3309, § 1, relating to the procedure for the reduction of

a bond of a conservator, was repealed by Stats.1979, c. 726, p. 2334, § 2, operative Jan. 1, 1981.  See
Probate Code§ 2329.

Derivation: Former § 1751, added by Stats.1957, c. 1902, § 1, amended by Stats.1972, c. 988, § 3;
Stats.1976, c. 1357, § 25.

Former § 1803, added by Stats.1979, c. 726, § 3.

Research References

Cross References

Special provisions applicable where proposed conservatee is an absentee, see Probate Code § 1840
et seq.

Law Review And Journal Commentaries

Chapter 565: One more law to reform conservatorships and guardianships: but is it needed?  Erik R.
Beauchamp, 32 McGeorge L.Rev. 647 (2001).

2002 Main Volume

Library References

Recommendations relating to missing persons, 16 Cal.L.Rev.Comm. Reports 105 (1982); 83 S.J.
3027.

Collateral References:

Witkin, Summary (9th ed) Wills §863
B-W Cal Civil Practice: Probate and Trust Proceedings §27:3
Cal Jur 3d Contr §41; Guard & C §356

§ 1804. Missing persons; appointment of conservator of estate 



     •     Historical Notes     •     Research References

Subject to Section 1800.3, a conservator of the estate may be appointed for a person who is missing and whose
whereabouts is unknown.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 1804 continues Section 1804 of the repealed Probate Code without substantive change.  For

special provisions applicable where the proposed conservatee is a missing person, see Article 5
(commencing with Section 1845).  See also Section 1461.7 (notice of hearing on petition, report, or
account).  If a minor is a missing person, a guardianship of the estate may be established for the
minor.  See Section 1514 (guardian may be appointed if it appears necessary or convenient).  For the
recommendation of the California Law Revision Commission that resulted in the enactment of this
section of the repealed Probate Code, see Recommendation Relating to Missing Persons, 16
Cal.L.Revision Comm'n Reports 105 (1982).  For background on the provisions of this part, see the
Comment to this part under the part heading. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

2002 Main Volume
Former § 1804, added by Stats.1983, c. 201, § 6, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Former § 1804, added by Stats.1957, c. 1902, p. 3310, § 1 authorizing the deposit of a conservatee's

assets with a trust company and for a reduction of a conservator's bond, was repealed by Stats.1979,
c. 726, § 2, operative Jan. 1, 1981.  See Probate Code § 2328.

Derivation: Former § 1804, added by Stats.1983, c. 201, § 6.

Research References

Cross References

Administration of estates of missing persons presumed dead, see Probate Code§ 12400 et seq.
Death of persons not heard from in five years, presumption, see Evidence Code § 667.
Federal Missing Persons Act, findings under, see Evidence Code §§ 1282, 1283.
Property of absent federal personnel, see Probate Code § 3700 et seq.
Special conservatorship provisions where proposed conservatee is a missing person, see Probate

Code § 1845 et seq.

Law Review And Journal Commentaries

Missing abroad.  Barnes, Nichols and Schlottman, 3 Cal.Law. No. 12, p. 35 (Dec. 1983).
2002 Main Volume

Collateral References:



Witkin, Summary (9th ed) Wills §§863, 911
The Rutter Group, Probate (Ross) §3:50
B-W Cal Civil Practice: Probate and Trust Proceedings §§27:3, 27:27
Cal Jur 3d Guard & C §356; Miss Per §§2, 3, 4

Article 3. Establishment Of Conservatorship

§ 1820. Petition; filing; persons authorized 

     •     Historical Notes     •     Research References

(a) A petition for the appointment of a conservator may be filed by any of the following:

(1) The proposed conservatee.

(2) The spouse or domestic partner of the proposed conservatee.

(3) A relative of the proposed conservatee.

(4) Any interested state or local entity or agency of this state or any interested public officer or employee of this
state or of a local public entity of this state.

(5) Any other interested person or friend of the proposed conservatee.

(b) If the proposed conservatee is a minor, the petition may be filed during his or her minority so that the
appointment of a conservator may be made effective immediately upon the minor's attaining the age of
majority.  An existing guardian of the minor may be appointed as conservator under this part upon the minor's
attaining the age of majority, whether or not the guardian's accounts have been settled.

(c) A creditor of the proposed conservatee may not file a petition for appointment of a conservator unless the
creditor is a person described in paragraph (2), (3), or (4) of subdivision (a).

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.2001, c. 893 (A.B.25), § 17.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 1820 continues Section 1820 of the repealed Probate Code without change.  Subdivision (b)

permits uninterrupted continuation of protective proceedings for a minor under guardianship who is
approaching majority and will need a conservator.  For general provisions relating to petitions and
other papers, see Sections 1020-1023.  For background on the provisions of this part, see the
Comment to this part under the part heading.  See also Report of Assembly Committee on Judiciary
on Assembly Bills Nos. 261 and 167, reprinted in 15 Cal.L.Revision Comm'n Reports 1061, 1069
(1980).  [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Research References

Official Forms



Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Historical And Statutory Notes

2002 Main Volume
Stats.2001, c. 893 (A.B.25), in subd.(a)(2), inserted "or domestic partner".
Governor's signing message regarding Stats.2001, c. 893 (A.B.25), see Historical and Statutory Notes

under Civil Code § 1714.01.
Former § 1820, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Derivation: Former § 1570, enacted by Stats.1931, c. 281, § 1570, amended by Stats.1949, c. 617, § 1;

Stats.1959, c. 500, § 3; Stats.1976, c. 1357, § 20. Code of Civil Procedure § 1793, amended by Code
Am.1880, c. 74, § 26; Stats.1907, c. 514, § 11. Code of Civil Procedure § 1796, amended by Code
Am.1880, c. 74, § 27.

Former § 1652 enacted by Stats.1931, c. 281, § 1651, amended by Stats.1945, c. 1398, § 2.  Stats.1929,
c. 663, § 3.

Former § 1704, added by Stats.1957, c. 1902, p. 3306, § 1.
Former § 1754, added by Stats.1957, c. 1902, § 1, amended by Stats.1961, c. 498, § 1; Stats.1969, c.

1611, § 37; Stats.1972, c. 988, § 5; Stats.1973, c. 19, § 1; Stats.1976, c. 1357, § 26; Stats.1977, c.
273, § 4; Stats.1977, c. 453, § 2; Stats.1977, c. 1237, § 2; Stats.1978, c. 1363, § 11.

Former § 1820, added by Stats.1979, c. 726, § 3.
Former § 2903, added by Stats.1979, c. 726, § 3.
Stats.1850, c. 115, § 1; Stats.1861, c. 531, § 1.

Cross References

Age of majority, see Family Code § 6500 et seq.
Appointment of legal counsel for proposed conservatee, see Probate Code § 1471.
Domestic partner, defined, see Probate Code § 37.
Interested person, defined, see Probate Code § 1424.
Notice to Veterans Administration, see Probate Code § 1461.5.

Law Review And Journal Commentaries

Appointment of a non-spouse as conservator is not in the best interest of a married conservatee.  21
J.Juv.L. 74 (2000).

Chapter 565: One more law to reform conservatorships and guardianships: but is it needed?  Erik R.
Beauchamp, 32 McGeorge L.Rev. 647 (2001).

Equal protection.  Jon W. Davidson, 114 Los Angeles Daily J. 6 (Nov. 28, 2001).
Legal recognition of same-sex conjugal relationships: The 2003 California Domestic Partner Rights

and Responsibilities Act in comparative civil rights and family law perspective.  Grace Ganz
Blumberg, 51 UCLA L. Rev. 1555 (2004).

Providing spouses with the power to make healthcare decisions.  Cozette Vergari, 30 L.A. Law. 18
(Nov. 2007).

Ten years after: Where is the constitutional crisis with procedural safeguards and due process in
guardianship adjudication?  A. Frank Johns, 7 Elder L.J. 33 (1999).

2002 Main Volume

Collateral References:

Witkin, Summary (9th ed) Wills §§861, 865, 876, 878, 887, 971, 981
The Rutter Group, Probate (Ross) §§1:130, 1:137



B-W Cal Civil Practice: Probate and Trust Proceedings §§25:7, 25:9, 27:10, 27:23, 27:27, 27:31,
27:44, 27:56, 29:7, 29:23, 29:34, 29:37

Cal Transactions Forms: Estate Planning §1:2
Cal Jur 3d Guard & C §§22, 24, 256, 359, 361, 363, 364, 367, 368, 372, 417, 426; Miss Per §§2, 3, 4

§ 1821. Contents of petition; supplemental information; form 

     •     Historical Notes     •     Research References

(a) The petition shall request that a conservator be appointed for the person or estate, or both, shall specify the
name, address, and telephone number of the proposed conservator and the name, address, and telephone number
of the proposed conservatee, and state the reasons why a conservatorship is necessary.  Unless the petitioner is a
bank or other entity authorized to conduct the business of a trust company, the petitioner shall also file
supplemental information as to why the appointment of a conservator is required.  The supplemental
information to be submitted shall include a brief statement of facts addressed to each of the following
categories:

(1) The inability of the proposed conservatee to properly provide for his or her needs for physical health, food,
clothing, and shelter.

(2) The location of the proposed conservatee's residence and the ability of the proposed conservatee to live in
the residence while under conservatorship.

(3) Alternatives to conservatorship considered by the petitioner and reasons why those alternatives are not
available.

(4) Health or social services provided to the proposed conservatee during the year preceding the filing of the
petition, when the petitioner has information as to those services.

(5) The inability of the proposed conservatee to substantially manage his or her own financial resources, or to
resist fraud or undue influence.

The facts required to address the categories set forth in paragraphs (1) to (5), inclusive, shall be set forth by the
petitioner when he or she has knowledge of the facts or by the declarations or affidavits of other persons having
knowledge of those facts.

Where any of the categories set forth in paragraphs (1) to (5), inclusive, are not applicable to the proposed
conservatorship, the petitioner shall so indicate and state on the supplemental information form the reasons
therefor.

The Judicial Council shall develop a supplemental information form for the information required pursuant to
paragraphs (1) to (5), inclusive, after consultation with individuals or organizations approved by the Judicial
Council, who represent public conservators, court investigators, the State Bar, specialists with experience in
performing assessments and coordinating community-based services, and legal services for the elderly and
disabled.

The supplemental information form shall be separate and distinct from the form for the petition.  The
supplemental information shall be confidential and shall be made available only to parties, persons given notice
of the petition who have requested this supplemental information or who have appeared in the proceedings,
their attorneys, and the court.  The court shall have discretion at any other time to release the supplemental
information to other persons if it would serve the interests of the conservatee.  The clerk of the court shall make
provision for limiting disclosure of the supplemental information exclusively to persons entitled thereto under
this section.

(b) The petition shall set forth, so far as they are known to the petitioner, the names and addresses of the spouse



or domestic partner, and of the relatives of the proposed conservatee within the second degree.  If no spouse or
domestic partner of the proposed conservatee or relatives of the proposed conservatee within the second degree
are known to the petitioner, the petition shall set forth, so far as they are known to the petitioner, the names and
addresses of the following persons who, for the purposes of Section 1822, shall all be deemed to be relatives:

(1) A spouse or domestic partner of a predeceased parent of a proposed conservatee.

(2) The children of a predeceased spouse or domestic partner of a proposed conservatee.

(3) The siblings of the proposed conservatee's parents, if any, but if none, then the natural and adoptive children
of the proposed conservatee's parents' siblings.

(4) The natural and adoptive children of the proposed conservatee's siblings.

(c) If the petition is filed by a person other than the proposed conservatee, the petition shall state whether or not
the petitioner is a creditor or debtor, or the agent of a creditor or debtor, of the proposed conservatee.

(d) If the proposed conservatee is a patient in or on leave of absence from a state institution under the
jurisdiction of the State Department of Mental Health or the State Department of Developmental Services and
that fact is known to the petitioner, the petition shall state that fact and name the institution.

(e) The petition shall state, so far as is known to the petitioner, whether or not the proposed conservatee is
receiving or is entitled to receive benefits from the Veterans Administration and the estimated amount of the
monthly benefit payable by the Veterans Administration for the proposed conservatee.

(f) The petition may include an application for any order or orders authorized under this division, including, but
not limited to, orders under Chapter 4 (commencing with Section 1870).

(g) The petition may include a further statement that the proposed conservatee is not willing to attend the
hearing on the petition, does not wish to contest the establishment of the conservatorship, and does not object to
the proposed conservator or prefer that another person act as conservator.

(h) In the case of an allegedly developmentally disabled adult, the petition shall set forth the following:

(1) The nature and degree of the alleged disability, the specific duties and powers requested by or for the limited
conservator, and the limitations of civil and legal rights requested to be included in the court's order of
appointment.

(2) Whether or not the proposed limited conservatee is or is alleged to be developmentally disabled.

Reports submitted pursuant to Section 416.8 of the Health and Safety Code meet the requirements of this
section, and conservatorships filed pursuant to Article 7.5 (commencing with Section 416) of Part 1 of Division
1 of the Health and Safety Code are exempt from providing the supplemental information required by this
section, so long as the guidelines adopted by the State Department of Developmental Services for regional
centers require the same information that is required pursuant to this section.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats. 1991, c. 82 (S.B.896), § 8, eff.
June 30, 1991, operative July 1, 1991; Stats.2001, c. 893 (A.B.25), § 18; Stats.2002, c. 784 (S.B.1316),§ 577.)

Historical Notes

Law Revision Commission Comments

1990 Addition
Section 1821 continues Section 1821 of the repealed Probate Code without substantive change.  An

application under subdivision (f) may include a request for an order authorizing independent



exercise of powers (Section 2592) or an order relating to the legal capacity of the proposed
conservatee (Sections 1870-1901).  If the allegation provided for in subdivision (g) is made, it
triggers an investigation and report by the court investigator (Section 1826) which may result in a
determination by the court that the proposed conservatee need not attend the hearing (Section 1825).
For general provisions relating to petitions and other papers, see Sections 1020-1023.  For
background on the provisions of this part, see the Comment to this part under the part heading.  See
also Report of Assembly Committee on Judiciary on Assembly Bills Nos. 261 and 167, reprinted in
15 Cal.L. Revision Comm'n Reports 1061, 1069 (1980); Recommendation Relating to the Uniform
Veterans Guardianship Act, 15 Cal.L. Revision Comm'n Reports 1289, 1301 (1980).

1991 Amendment
Section 1821 is amended to conform it to amendments made to Section 1821 of the repealed Probate

Code by 1990 Cal.Stat. ch. 1208.  Subdivision (i), which is deleted from Section 1821, is continued
in substance in Section 1831. [20 Cal.L.Rev. Comm. Reports 1001 (1990)].

2002 Amendment
Subdivision (a)(5) of Section 1821 is amended to reflect elimination of the county clerk's role as ex

officio clerk of the superior court. See former Gov't Code § 26800 (county clerk acting as clerk of
superior court). The powers, duties, and responsibilities formerly exercised by the county clerk as ex
officio clerk of the court are delegated to the court administrative or executive officer, and the
county clerk is relieved of those powers, duties, and responsibilities. See Gov't Code §§ 69840
(powers, duties, and responsibilities of clerk of court and deputy clerk of court), 71620 (trial court
personnel).  [32 Cal.L.Rev.Comm. Reports 518 (2002)].

Research References

Official Forms

Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.
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2002 Legislation
Stats.2002, c. 784 (S.B.1316), made changes to conform various statutory provisions of law to the

abolition of municipal courts and their unification within the superior courts.  See Legislative
Counsel's Digest under the Historical and Statutory Notes under Business and Professions Code §
6079.1 for related statutory changes made by this chapter.

Subordination of legislation by Stats.2002, c. 784 (S.B.1316), to other 2002 legislation, see Historical
and Statutory Notes under Business and Professions Code § 6079.1.

Sections 622 and 623 of Stats.2002, c. 784 (S.B.1316), provide:
"SEC. 622. If a right, privilege, duty, authority, or status, including, but not limited to, a qualification for

office, salary range, or employment benefit, is based on a provision of law repealed by this act, and
if a statute, order, rule of court, memorandum of understanding, or other legally effective instrument
provides that the right, duty, authority, or status continues for a period beyond the effective date of
the repeal, that provision of law continues in effect for that purpose, notwithstanding its repeal by
this act.

"SEC. 623. Nothing in this act is intended to change the extent to which official reporter services or
electronic reporting may be used in the courts."
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c. 79.



Stats.2001, c. 893 (A.B.25), in subd.(b), inserted four references to domestic partner following "spouse";
and made nonsubstantive changes.

Governor's signing message regarding Stats.2001, c. 893 (A.B.25), see Historical and Statutory Notes
under Civil Code § 1714.01.

Former § 1821, added by Stats.1989, c. 1080, § 4, amended by Stats.1990, c. 1208 (S.B.2427), § 2,
relating to similar subject matter, was repealed by Stats.1991, c. 82 (S.B.896), § 7, eff. June 30,
1991, operative July 1, 1991.

Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et
seq.) at end of Code.

Former § 1821, added by Stats.1979, c. 726, § 3, amended by Stats.1980, c. 89,§ 5; Stats.1980, c. 1304,
§ 7.5; Stats.1986, c. 243, § 1, relating to similar subject matter, was repealed by Stats.1989, c. 1080,
§ 3, operative July 1, 1990.

Derivation: Former § 1461.3, added by Stats.1945, c. 245, p. 709, § 2, amended by Stats.1949, c. 1469,
p. 2557, § 2; Stats.1961, c. 1094, p. 2824, § 1; Stats.1973, c. 142, p. 410, § 57; Stats.1976, c. 1357,
p. 6184, § 8; Stats.1977, c. 1252, p. 4446, § 367.

Former §§ 1650, 1652 added by Stats.1931, c. 281, §§ 1650, 1652, amended by Stats.1945, c. 1398, §§
1, 3.

Former § 1754, added by Stats.1957, c. 1902, § 1, amended by Stats.1961, c. 498, § 1; Stats.1969, c.
1611, § 37; Stats.1972, c. 988, § 5; Stats.1973, c. 19, § 1; Stats.1976, c. 1357, § 26; Stats.1977, c.
273, § 4; Stats.1977, c. 453, § 2; Stats.1977, c. 1237, § 2; Stats.1978, c. 1363, § 11.

Former § 1821, added by Stats.1989, c. 1080, § 4, amended by Stats.1990, c. 1208 (S.B.2427), § 2.
Former § 1821, added by Stats.1979, c. 726, § 3, amended by Stats.1980, c. 89,§ 5; Stats.1980, c. 1304,

§ 7.5; Stats.1986, c. 243, § 1.
Former §§ 2901, 2903 added by Stats.1979, c. 726, § 3.
Stats.1929, c. 663, §§ 1, 3.
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Additional contents of petition for conservatorship of absentee, see Probate Code §§ 1813, 1841.
Attendance of proposed conservatee at hearing, see Probate Code § 1825.
Child, defined, see Probate Code § 26.
Conservators for gravely disabled persons, petition, see Welfare and Institutions Code § 5352.
Contracts, fraud, see Civil Code §§ 1571 to 1574.
Department of Developmental Services, see Welfare and Institutions Code § 4400 et seq.
Department of Mental Health, see Welfare and Institutions Code § 4000 et seq.
Developmental disability, defined, see Probate Code § 1420.
Developmentally disabled adult,

Contents of order appointing conservator or limited conservator, see Probate Code § 1830.
Duties of court at hearing to appoint limited conservator, see Probate Code§ 1828.5.

Developmentally disabled persons, guardianship and conservatorship, see Health and Safety Code §
416 et seq.; Welfare and Institutions Code § 4825.

Domestic partner, defined, see Probate Code § 37.
Independent exercise of powers, guardians and conservators,

Order granting, see Probate Code § 2592.
Withdrawal or subsequent limitation of powers, see Probate Code § 2593.

Inspection of public records, exemptions from disclosure, "conservatee" to "conservatorship", see
Government Code § 6276.12.

Jurisdiction and venue, see Probate Code § 2200 et seq.
Legal capacity of conservatee, see Probate Code § 1870 et seq.
Parent, defined, see Probate Code § 54.
Predeceased spouse, defined, see Probate Code § 59
Termination of limited conservatorship, see Probate Code § 1860.5.
Trust company, defined, see Probate Code § 83.
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(a) The petition shall request that a conservator be appointed for the person or estate, or both, shall specify the
name, address, and telephone number of the proposed conservator and the name, address, and telephone number
of the proposed conservatee, and state the reasons why a conservatorship is necessary.  Unless the petitioner is a
bank or other entity authorized to conduct the business of a trust company, the petitioner shall also file
supplemental information as to why the appointment of a conservator is required.  The supplemental
information to be submitted shall include a brief statement of facts addressed to each of the following
categories:

(1) The inability of the proposed conservatee to properly provide for his or her needs for physical health, food,
clothing, and shelter.

(2) The location of the proposed conservatee's residence and the ability of the proposed conservatee to live in
the residence while under conservatorship.

(3) Alternatives to conservatorship considered by the petitioner and reasons why those alternatives are not
available.

(4) Health or social services provided to the proposed conservatee during the year preceding the filing of the
petition, when the petitioner has information as to those services.

(5) The inability of the proposed conservatee to substantially manage his or her own financial resources, or to
resist fraud or undue influence.

The facts required to address the categories set forth in paragraphs (1) to (5), inclusive, shall be set forth by the



petitioner when he or she has knowledge of the facts or by the declarations or affidavits of other persons having
knowledge of those facts.

Where any of the categories set forth in paragraphs (1) to (5), inclusive, are not applicable to the proposed
conservatorship, the petitioner shall so indicate and state on the supplemental information form the reasons
therefor.

The Judicial Council shall develop a supplemental information form for the information required pursuant to
paragraphs (1) to (5), inclusive, after consultation with individuals or organizations approved by the Judicial
Council, who represent public conservators, court investigators, the State Bar, specialists with experience in
performing assessments and coordinating community-based services, and legal services for the elderly and
disabled.

The supplemental information form shall be separate and distinct from the form for the petition.  The
supplemental information shall be confidential and shall be made available only to parties, persons given notice
of the petition who have requested this supplemental information or who have appeared in the proceedings,
their attorneys, and the court.  The court shall have discretion at any other time to release the supplemental
information to other persons if it would serve the interests of the conservatee.  The clerk of the court shall make
provision for limiting disclosure of the supplemental information exclusively to persons entitled thereto under
this section.

(b) The petition shall set forth, so far as they are known to the petitioner, the names and addresses of the spouse
or domestic partner, and of the relatives of the proposed conservatee within the second degree.  If no spouse or
domestic partner of the proposed conservatee or relatives of the proposed conservatee within the second degree
are known to the petitioner, the petition shall set forth, so far as they are known to the petitioner, the names and
addresses of the following persons who, for the purposes of Section 1822, shall all be deemed to be relatives:

(1) A spouse or domestic partner of a predeceased parent of a proposed conservatee.

(2) The children of a predeceased spouse or domestic partner of a proposed conservatee.

(3) The siblings of the proposed conservatee's parents, if any, but if none, then the natural and adoptive children
of the proposed conservatee's parents' siblings.

(4) The natural and adoptive children of the proposed conservatee's siblings.

(c) Unless the petition for appointment of a temporary guardian or a temporary conservator is filed together
with a petition for appointment of a guardian or a conservator, if the petitioner is licensed under the
Professional Fiduciaries Act, Chapter 6 (commencing with Section 6500) of Division 3 of the Business and
Professions Code, the petition shall include both of the following:

(1) A statement of the petitioner's license information.

(2) A statement explaining who engaged the petitioner or how the petitioner was engaged to file the petition for
appointment of a conservator and what prior relationship the petitioner had with the proposed conservatee or
the proposed conservatee's family or friends.

(d) If the petition is filed by a person other than the proposed conservatee, the petition shall include a
declaration of due diligence showing both of the following:

(1) Either the efforts to find the proposed conservatee's relatives or why it was not feasible to contact any of
them.

(2) Either the preferences of the proposed conservatee concerning the appointment of a conservator and the
appointment of the proposed conservator or why it was not feasible to ascertain those preferences.

(e) If the petition is filed by a person other than the proposed conservatee, the petition shall state whether or not



the petitioner is a creditor or debtor, or the agent of a creditor or debtor, of the proposed conservatee.

(f) If the proposed conservatee is a patient in or on leave of absence from a state institution under the
jurisdiction of the State Department of Mental Health or the State Department of Developmental Services and
that fact is known to the petitioner, the petition shall state that fact and name the institution.

(g) The petition shall state, so far as is known to the petitioner, whether or not the proposed conservatee is
receiving or is entitled to receive benefits from the Veterans Administration and the estimated amount of the
monthly benefit payable by the Veterans Administration for the proposed conservatee.

(h) The petition may include an application for any order or orders authorized under this division, including, but
not limited to, orders under Chapter 4 (commencing with Section 1870).

(i) The petition may include a further statement that the proposed conservatee is not willing to attend the
hearing on the petition, does not wish to contest the establishment of the conservatorship, and does not object to
the proposed conservator or prefer that another person act as conservator.

(j) In the case of an allegedly developmentally disabled adult, the petition shall set forth the following:

(1) The nature and degree of the alleged disability, the specific duties and powers requested by or for the limited
conservator, and the limitations of civil and legal rights requested to be included in the court's order of
appointment.

(2) Whether or not the proposed limited conservatee is or is alleged to be developmentally disabled.

Reports submitted pursuant to Section 416.8 of the Health and Safety Code meet the requirements of this
section, and conservatorships filed pursuant to Article 7.5 (commencing with Section 416) of Part 1 of Division
1 of the Health and Safety Code are exempt from providing the supplemental information required by this
section, so long as the guidelines adopted by the State Department of Developmental Services for regional
centers require the same information that is required pursuant to this section.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats. 1991, c. 82 (S.B.896), § 8, eff.
June 30, 1991, operative July 1, 1991; Stats.2001, c. 893 (A.B.25), § 18; Stats.2002, c. 784 (S.B.1316),§ 577;
Stats.2008, c. 293 (A.B.1340), § 1.)
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Law Revision Commission Comments

1990 Addition
Section 1821 continues Section 1821 of the repealed Probate Code without substantive change.  An

application under subdivision (f) may include a request for an order authorizing independent
exercise of powers (Section 2592) or an order relating to the legal capacity of the proposed
conservatee (Sections 1870-1901).  If the allegation provided for in subdivision (g) is made, it
triggers an investigation and report by the court investigator (Section 1826) which may result in a
determination by the court that the proposed conservatee need not attend the hearing (Section 1825).
For general provisions relating to petitions and other papers, see Sections 1020-1023.  For
background on the provisions of this part, see the Comment to this part under the part heading.  See
also Report of Assembly Committee on Judiciary on Assembly Bills Nos. 261 and 167, reprinted in
15 Cal.L. Revision Comm'n Reports 1061, 1069 (1980); Recommendation Relating to the Uniform
Veterans Guardianship Act, 15 Cal.L. Revision Comm'n Reports 1289, 1301 (1980).

1991 Amendment
Section 1821 is amended to conform it to amendments made to Section 1821 of the repealed Probate

Code by 1990 Cal.Stat. ch. 1208.  Subdivision (i), which is deleted from Section 1821, is continued



in substance in Section 1831. [20 Cal.L.Rev. Comm. Reports 1001 (1990)].
2002 Amendment
Subdivision (a)(5) of Section 1821 is amended to reflect elimination of the county clerk's role as ex

officio clerk of the superior court. See former Gov't Code § 26800 (county clerk acting as clerk of
superior court). The powers, duties, and responsibilities formerly exercised by the county clerk as ex
officio clerk of the court are delegated to the court administrative or executive officer, and the
county clerk is relieved of those powers, duties, and responsibilities. See Gov't Code §§ 69840
(powers, duties, and responsibilities of clerk of court and deputy clerk of court), 71620 (trial court
personnel).  [32 Cal.L.Rev.Comm. Reports 518 (2002)].
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Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.
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Stats.2002, c. 784 (S.B.1316), made changes to conform various statutory provisions of law to the

abolition of municipal courts and their unification within the superior courts.  See Legislative
Counsel's Digest under the Historical and Statutory Notes under Business and Professions Code §
6079.1 for related statutory changes made by this chapter.

Subordination of legislation by Stats.2002, c. 784 (S.B.1316), to other 2002 legislation, see Historical
and Statutory Notes under Business and Professions Code § 6079.1.

Sections 622 and 623 of Stats.2002, c. 784 (S.B.1316), provide:
"SEC. 622. If a right, privilege, duty, authority, or status, including, but not limited to, a qualification for

office, salary range, or employment benefit, is based on a provision of law repealed by this act, and
if a statute, order, rule of court, memorandum of understanding, or other legally effective instrument
provides that the right, duty, authority, or status continues for a period beyond the effective date of
the repeal, that provision of law continues in effect for that purpose, notwithstanding its repeal by
this act.

"SEC. 623. Nothing in this act is intended to change the extent to which official reporter services or
electronic reporting may be used in the courts."

2008 Legislation
Stats.2008, c. 293 (A.B.1340), inserted new subds.(c) and (d); and redesignated former subds.(c)

through (h) and subds.(e) through (j), respectively.
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This section first became operative in its 1991 amended form since the 1990 enactment and the 1991

amendment became operative on the same date.
The 1991 amendment of this section by c. 82 explicitly amended the 1990 enactment of this section by

c. 79.
Stats.2001, c. 893 (A.B.25), in subd.(b), inserted four references to domestic partner following "spouse";
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Governor's signing message regarding Stats.2001, c. 893 (A.B.25), see Historical and Statutory Notes

under Civil Code § 1714.01.
Former § 1821, added by Stats.1989, c. 1080, § 4, amended by Stats.1990, c. 1208 (S.B.2427), § 2,

relating to similar subject matter, was repealed by Stats.1991, c. 82 (S.B.896), § 7, eff. June 30,
1991, operative July 1, 1991.

Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et
seq.) at end of Code.



Former § 1821, added by Stats.1979, c. 726, § 3, amended by Stats.1980, c. 89,§ 5; Stats.1980, c. 1304,
§ 7.5; Stats.1986, c. 243, § 1, relating to similar subject matter, was repealed by Stats.1989, c. 1080,
§ 3, operative July 1, 1990.

Derivation: Former § 1461.3, added by Stats.1945, c. 245, p. 709, § 2, amended by Stats.1949, c. 1469,
p. 2557, § 2; Stats.1961, c. 1094, p. 2824, § 1; Stats.1973, c. 142, p. 410, § 57; Stats.1976, c. 1357,
p. 6184, § 8; Stats.1977, c. 1252, p. 4446, § 367.

Former §§ 1650, 1652 added by Stats.1931, c. 281, §§ 1650, 1652, amended by Stats.1945, c. 1398, §§
1, 3.

Former § 1754, added by Stats.1957, c. 1902, § 1, amended by Stats.1961, c. 498, § 1; Stats.1969, c.
1611, § 37; Stats.1972, c. 988, § 5; Stats.1973, c. 19, § 1; Stats.1976, c. 1357, § 26; Stats.1977, c.
273, § 4; Stats.1977, c. 453, § 2; Stats.1977, c. 1237, § 2; Stats.1978, c. 1363, § 11.

Former § 1821, added by Stats.1989, c. 1080, § 4, amended by Stats.1990, c. 1208 (S.B.2427), § 2.
Former § 1821, added by Stats.1979, c. 726, § 3, amended by Stats.1980, c. 89,§ 5; Stats.1980, c. 1304,

§ 7.5; Stats.1986, c. 243, § 1.
Former §§ 2901, 2903 added by Stats.1979, c. 726, § 3.
Stats.1929, c. 663, §§ 1, 3.
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Additional contents of petition for conservatorship of absentee, see Probate Code §§ 1813, 1841.
Attendance of proposed conservatee at hearing, see Probate Code § 1825.
Child, defined, see Probate Code § 26.
Conservators for gravely disabled persons, petition, see Welfare and Institutions Code § 5352.
Contracts, fraud, see Civil Code §§ 1571 to 1574.
Department of Developmental Services, see Welfare and Institutions Code § 4400 et seq.
Department of Mental Health, see Welfare and Institutions Code § 4000 et seq.
Developmental disability, defined, see Probate Code § 1420.
Developmentally disabled adult,

Contents of order appointing conservator or limited conservator, see Probate Code § 1830.
Duties of court at hearing to appoint limited conservator, see Probate Code§ 1828.5.

Developmentally disabled persons, guardianship and conservatorship, see Health and Safety Code §
416 et seq.; Welfare and Institutions Code § 4825.

Domestic partner, defined, see Probate Code § 37.
Independent exercise of powers, guardians and conservators,

Order granting, see Probate Code § 2592.
Withdrawal or subsequent limitation of powers, see Probate Code § 2593.

Inspection of public records, exemptions from disclosure, "conservatee" to "conservatorship", see
Government Code § 6276.12.

Jurisdiction and venue, see Probate Code § 2200 et seq.
Legal capacity of conservatee, see Probate Code § 1870 et seq.
Parent, defined, see Probate Code § 54.
Predeceased spouse, defined, see Probate Code § 59
Termination of limited conservatorship, see Probate Code § 1860.5.
Trust company, defined, see Probate Code § 83.
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Ten years after: Where is the constitutional crisis with procedural safeguards and due process in
guardianship adjudication?  A. Frank Johns, 7 Elder L.J. 33 (1999).
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(a) At least 15 days before the hearing on the petition for appointment of a conservator, notice of the time and
place of the hearing shall be given as provided in this section.  The notice shall be accompanied by a copy of
the petition.  The court may not shorten the time for giving the notice of hearing under this section.

(b) Notice shall be mailed to the following persons:

(1) The spouse, if any, or registered domestic partner, if any, of the proposed conservatee at the address stated
in the petition.

(2) The relatives named in the petition at their addresses stated in the petition.

(c) If notice is required by Section 1461 to be given to the Director of Mental Health or the Director of
Developmental Services, notice shall be mailed as so required.

(d) If the petition states that the proposed conservatee is receiving or is entitled to receive benefits from the
Veterans Administration, notice shall be mailed to the Office of the Veterans Administration referred to in
Section 1461.5.

(e) If the proposed conservatee is a person with developmental disabilities, at least 30 days before the day of the
hearing on the petition, the petitioner shall mail a notice of the hearing and a copy of the petition to the regional
center identified in Section 1827.5.

(f) The Judicial Council shall, on or before January 1, 2008, develop a form to effectuate the notice required in
subdivision (a).

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.1991, c. 82 (S.B.896), § 10, eff.
June 30, 1991, operative July 1, 1991; Stats.2001, c. 893 (A.B.25), § 19; Stats.2006, c. 493 (A.B.1363),§ 7.)

Historical Notes

Law Revision Commission Comments



1990 Enactment
Section 1822 restates Section 1822 of the repealed Probate Code without substantive change.  The

provision that the court may not shorten the time for giving the notice of hearing has been added to
subdivision (a) of Section 1822, but this provision continues a provision formerly found in the
introductory clause of subdivision (a) of Section 1462 of the repealed Probate Code.  The phrase
"other than the petitioner or persons joining in the petition" has been omitted from two places in the
section, this phrase being unnecessary in view of Section 1201.  The requirement of subdivision (f)
that the notice be accompanied by a copy of the petition has been omitted as unnecessary since
subdivision (a) already imposes this requirement in all cases where notice of hearing is given as
provided in the section.  Subdivision (f) has been revised to require that the notice of hearing be
mailed at least 30 days before the day of the hearing on the petition.  This conforms subdivision (f)
to Section 1461.4.  For general provisions relating to notice of hearing, see Sections 1200-1221,
1460-1469.  See also Sections 1260-1265 (proof of giving notice), 2700-2702 (notice to persons who
request special notice).  For background on the provisions of this part, see the Comment to this part
under the part heading.  See also Recommendation Relating to the Uniform Veterans Guardianship
Act, 15 Cal. L. Revision Comm'n Reports 1289, 1302 (1980).

1991 Amendment
Section 1822 is amended to preserve the substance of amendments made to Section 1822 of the repealed

Probate Code by 1990 Cal.Stat. ch. 1598.  The language in former subdivision (f), redesignated as
new subdivision (e), requiring notice to the regional center if "the petition is for the appointment of a
limited conservator" is revised to require the notice if "the proposed conservatee is a person with
developmental disabilities."  This revision is necessary because, under Section 1827.5 as revised, the
regional center must make an assessment of a person with developmental disabilities if the
proceeding is for limited conservatorship, and may do so if the proceeding is for general
conservatorship. [20 Cal.L.Rev.Comm.Reports 1001 1990)].

Research References

Official Forms

Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Historical And Statutory Notes

2006 Legislation
Stats.2006, c. 493 (A.B.1363), in subd.(b)(1), inserted "registered"; added subd.(f) and made a

nonsubstantive change to correct punctuation.
Title of act, legislative findings and declarations and operative contingencies relating to Stats.2006, c.

493 (A.B.1363), see Historical and Statutory Notes under Probate Code § 1456.
2002 Main Volume
This section first became operative in its 1991 amended form since the 1990 enactment and the 1991

amendment became operative on the same date.
The 1991 amendment of this section by c. 82 explicitly amended the 1990 enactment of this section by

c. 79.
Stats.2001, c. 893 (A.B.25), in subd.(b)(1), inserted "or domestic partner, if any,".
Governor's signing message regarding Stats.2001, c. 893 (A.B.25), see Historical and Statutory Notes

under Civil Code § 1714.01.
Former § 1822, added by Stats.1979, c. 726, § 3, amended by Stats.1980, c. 89,§ 6; Stats.1980, c. 1304,

§ 8.5; Stats.1985, c. 356, § 3; Stats.1990, c. 1598 (S.B.2439), § 1, relating to similar subject matter,
was repealed by Stats.1991, c. 82 (S.B.896), § 9, eff. June 30, 1991, operative July 1, 1991.

Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et



seq.) at end of Code.
Derivation: Former § 1461.3, added by Stats.1945, c. 245, § 2, amended by Stats.1949, c. 1469, § 2;

Stats.1961, c. 1094, § 1; Stats.1973, c. 142, § 57; Stats.1976, c. 1357, § 8; Stats.1977, c. 1252, § 367.
Former § 1754, added by Stats.1957, c. 1902, § 1, amended by Stats.1961, c. 498, § 1; Stats.1969, c.

1611, § 37; Stats.1972, c. 988, § 5; Stats.1973, c. 19, § 1; Stats.1976, c. 1357, § 26; Stats.1977, c.
273, § 4; Stats.1977, c. 453, § 2; Stats.1977, c. 1237, § 2; Stats.1978, c. 1363, § 11.

Former § 1822, added by Stats.1979, c. 726, § 3, amended by Stats.1980, c. 89,§ 6; Stats.1980, c. 1304,
§ 8.5; Stats.1985, c. 356, § 3; Stats.1990, c. 1598 (S.B.2439), § 1.

Cross References

Computation of time, see Code of Civil Procedure §§ 12 and 12a and Government Code § 6800 et
seq.

Domestic partner, defined, see Probate Code § 37.
Limited conservator for developmentally disabled adult, appointment, see Probate Code § 1828.5.
Mailing, completion, see Probate Code § 1467.
Notice, mailing, see Probate Code § 1215 et seq.
Notice, missing persons, petition for appointment of conservator, see Probate Code § 1847.
Notice, posting, see Probate Code § 1230.
Notice, proof of giving notice, see Probate Code § 1260 et seq.
Notice, special notice, see Probate Code § 1250 et seq.
Notice, this code, generally, see Probate Code § 1200 et seq.
Notice, this division, generally, see Probate Code § 1460 et seq.
Service of process, generally, see Code of Civil Procedure § 413.10 et seq.
Service of process, mail, see Code of Civil Procedure § 415.30 and § 1012 et seq.
Service of process, personal delivery, see Code of Civil Procedure § 415.10.
Service of process, proof of service, see Code of Civil Procedure § 417.10 et seq.
Service of process, publication, see Code of Civil Procedure § 415.50.
Termination of conservatorship, notice of hearing, see Probate Code § 1862.

Law Review And Journal Commentaries

Equal protection.  Jon W. Davidson, 114 Los Angeles Daily J. 6 (Nov. 28, 2001).
Legal recognition of same-sex conjugal relationships: The 2003 California Domestic Partner Rights

and Responsibilities Act in comparative civil rights and family law perspective.  Grace Ganz
Blumberg, 51 UCLA L. Rev. 1555 (2004).

2002 Main Volume

Library References

Recommendations relating to Uniform Veterans Guardianship Act, 15 Cal.L.Rev.Comm.Reports
1289 (1980).

Collateral References:

Witkin, Summary (9th ed) Wills §§842, 866, 867, 876, 878, 972, 981
The Rutter Group, Probate (Ross) §§1:132, 3:466.4a
B-W Cal Civil Practice: Probate and Trust Proceedings §§27:13, 29:9, 30:16
Cal Transactions Forms: Estate Planning §1:2
Cal Jur 3d Guard & C §§365, 406; Incomp §130
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(a) At least 15 days before the hearing on the petition for appointment of a conservator, notice of the time and
place of the hearing shall be given as provided in this section.  The notice shall be accompanied by a copy of
the petition.  The court may not shorten the time for giving the notice of hearing under this section.

(b) Notice shall be mailed to the following persons:

(1) The spouse, if any, or registered domestic partner, if any, of the proposed conservatee at the address stated
in the petition.

(2) The relatives named in the petition at their addresses stated in the petition.

(c) If notice is required by Section 1461 to be given to the Director of Mental Health or the Director of
Developmental Services, notice shall be mailed as so required.

(d) If the petition states that the proposed conservatee is receiving or is entitled to receive benefits from the
Veterans Administration, notice shall be mailed to the Office of the Veterans Administration referred to in
Section 1461.5.

(e) If the proposed conservatee is a person with developmental disabilities, at least 30 days before the day of the
hearing on the petition, the petitioner shall mail a notice of the hearing and a copy of the petition to the regional
center identified in Section 1827.5.

(f) If the petition states that the petitioner and the proposed conservator have no prior relationship with the
proposed conservatee and are not nominated by a family member, friend, or other person with a relationship to
the proposed conservatee, notice shall be mailed to the public guardian of the county in which the petition is
filed.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.1991, c. 82 (S.B.896), § 10, eff.
June 30, 1991, operative July 1, 1991; Stats.2001, c. 893 (A.B.25), § 19; Stats.2006, c. 493 (A.B.1363),§ 7;
Stats.2008, c. 293 (A.B.1340), § 2.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 1822 restates Section 1822 of the repealed Probate Code without substantive change.  The

provision that the court may not shorten the time for giving the notice of hearing has been added to
subdivision (a) of Section 1822, but this provision continues a provision formerly found in the
introductory clause of subdivision (a) of Section 1462 of the repealed Probate Code.  The phrase
"other than the petitioner or persons joining in the petition" has been omitted from two places in the
section, this phrase being unnecessary in view of Section 1201.  The requirement of subdivision (f)
that the notice be accompanied by a copy of the petition has been omitted as unnecessary since
subdivision (a) already imposes this requirement in all cases where notice of hearing is given as
provided in the section.  Subdivision (f) has been revised to require that the notice of hearing be
mailed at least 30 days before the day of the hearing on the petition.  This conforms subdivision (f)
to Section 1461.4.  For general provisions relating to notice of hearing, see Sections 1200-1221,
1460-1469.  See also Sections 1260-1265 (proof of giving notice), 2700-2702 (notice to persons who
request special notice).  For background on the provisions of this part, see the Comment to this part
under the part heading.  See also Recommendation Relating to the Uniform Veterans Guardianship
Act, 15 Cal. L. Revision Comm'n Reports 1289, 1302 (1980).

1991 Amendment
Section 1822 is amended to preserve the substance of amendments made to Section 1822 of the repealed

Probate Code by 1990 Cal.Stat. ch. 1598.  The language in former subdivision (f), redesignated as



new subdivision (e), requiring notice to the regional center if "the petition is for the appointment of a
limited conservator" is revised to require the notice if "the proposed conservatee is a person with
developmental disabilities."  This revision is necessary because, under Section 1827.5 as revised, the
regional center must make an assessment of a person with developmental disabilities if the
proceeding is for limited conservatorship, and may do so if the proceeding is for general
conservatorship. [20 Cal.L.Rev.Comm.Reports 1001 1990)].

Research References

Official Forms

Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Historical And Statutory Notes

2006 Legislation
Stats.2006, c. 493 (A.B.1363), in subd.(b)(1), inserted "registered"; added subd.(f) and made a

nonsubstantive change to correct punctuation.
Title of act, legislative findings and declarations and operative contingencies relating to Stats.2006, c.

493 (A.B.1363), see Historical and Statutory Notes under Probate Code § 1456.
2008 Legislation
Stats.2008, c. 293 (A.B.1340), deleted former subd.(f); and added new subd.(f).  Prior to deletion,

former subd.(f) read:
"(f) The Judicial Council shall, on or before January 1, 2008, develop a form to effectuate the notice

required in subdivision (a)."
2002 Main Volume
This section first became operative in its 1991 amended form since the 1990 enactment and the 1991

amendment became operative on the same date.
The 1991 amendment of this section by c. 82 explicitly amended the 1990 enactment of this section by

c. 79.
Stats.2001, c. 893 (A.B.25), in subd.(b)(1), inserted "or domestic partner, if any,".
Governor's signing message regarding Stats.2001, c. 893 (A.B.25), see Historical and Statutory Notes

under Civil Code § 1714.01.
Former § 1822, added by Stats.1979, c. 726, § 3, amended by Stats.1980, c. 89,§ 6; Stats.1980, c. 1304,

§ 8.5; Stats.1985, c. 356, § 3; Stats.1990, c. 1598 (S.B.2439), § 1, relating to similar subject matter,
was repealed by Stats.1991, c. 82 (S.B.896), § 9, eff. June 30, 1991, operative July 1, 1991.

Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et
seq.) at end of Code.

Derivation: Former § 1461.3, added by Stats.1945, c. 245, § 2, amended by Stats.1949, c. 1469, § 2;
Stats.1961, c. 1094, § 1; Stats.1973, c. 142, § 57; Stats.1976, c. 1357, § 8; Stats.1977, c. 1252, § 367.

Former § 1754, added by Stats.1957, c. 1902, § 1, amended by Stats.1961, c. 498, § 1; Stats.1969, c.
1611, § 37; Stats.1972, c. 988, § 5; Stats.1973, c. 19, § 1; Stats.1976, c. 1357, § 26; Stats.1977, c.
273, § 4; Stats.1977, c. 453, § 2; Stats.1977, c. 1237, § 2; Stats.1978, c. 1363, § 11.

Former § 1822, added by Stats.1979, c. 726, § 3, amended by Stats.1980, c. 89,§ 6; Stats.1980, c. 1304,
§ 8.5; Stats.1985, c. 356, § 3; Stats.1990, c. 1598 (S.B.2439), § 1.

Cross References

Computation of time, see Code of Civil Procedure §§ 12 and 12a and Government Code § 6800 et
seq.

Domestic partner, defined, see Probate Code § 37.
Limited conservator for developmentally disabled adult, appointment, see Probate Code § 1828.5.



Mailing, completion, see Probate Code § 1467.
Notice, mailing, see Probate Code § 1215 et seq.
Notice, missing persons, petition for appointment of conservator, see Probate Code § 1847.
Notice, posting, see Probate Code § 1230.
Notice, proof of giving notice, see Probate Code § 1260 et seq.
Notice, special notice, see Probate Code § 1250 et seq.
Notice, this code, generally, see Probate Code § 1200 et seq.
Notice, this division, generally, see Probate Code § 1460 et seq.
Residence of ward or conservatee, notice according to this section, see Probate Code § 2352.
Service of process, generally, see Code of Civil Procedure § 413.10 et seq.
Service of process, mail, see Code of Civil Procedure § 415.30 and § 1012 et seq.
Service of process, personal delivery, see Code of Civil Procedure § 415.10.
Service of process, proof of service, see Code of Civil Procedure § 417.10 et seq.
Service of process, publication, see Code of Civil Procedure § 415.50.
Termination of conservatorship, notice of hearing, see Probate Code § 1862.

Law Review And Journal Commentaries

Equal protection.  Jon W. Davidson, 114 Los Angeles Daily J. 6 (Nov. 28, 2001).
Legal recognition of same-sex conjugal relationships: The 2003 California Domestic Partner Rights

and Responsibilities Act in comparative civil rights and family law perspective.  Grace Ganz
Blumberg, 51 UCLA L. Rev. 1555 (2004).

2002 Main Volume

Library References

Recommendations relating to Uniform Veterans Guardianship Act, 15 Cal.L.Rev.Comm.Reports
1289 (1980).

Collateral References:

Witkin, Summary (9th ed) Wills §§842, 866, 867, 876, 878, 972, 981
The Rutter Group, Probate (Ross) §§1:132, 3:466.4a
B-W Cal Civil Practice: Probate and Trust Proceedings §§27:13, 29:9, 30:16
Cal Transactions Forms: Estate Planning §1:2
Cal Jur 3d Guard & C §§365, 406; Incomp §130

§ 1823. Citation to proposed conservatee; contents 
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(a) If the petition is filed by a person other than the proposed conservatee, the clerk shall issue a citation
directed to the proposed conservatee setting forth the time and place of hearing.

(b) The citation shall include a statement of the legal standards by which the need for a conservatorship is
adjudged as stated in Section 1801 and shall state the substance of all of the following:

(1) The proposed conservatee may be adjudged unable to provide for personal needs or to manage financial
resources and, by reason thereof, a conservator may be appointed for the person or estate or both.

(2) Such adjudication may affect or transfer to the conservator the proposed conservatee's right to contract, in
whole or in part, to manage and control property, to give informed consent for medical treatment, and to fix a
residence.

(3) The proposed conservatee may be disqualified from voting if not capable of completing an affidavit of voter



registration.

(4) The court or a court investigator will explain the nature, purpose, and effect of the proceeding to the
proposed conservatee and will answer questions concerning the explanation.

(5) The proposed conservatee has the right to appear at the hearing and to oppose the petition, and in the case of
an alleged developmentally disabled adult, to oppose the petition in part, by objecting to any or all of the
requested duties or powers of the limited conservator.

(6) The proposed conservatee has the right to choose and be represented by legal counsel and has the right to
have legal counsel appointed by the court if unable to retain legal counsel.

(7) The proposed conservatee has the right to a jury trial if desired.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 1823 continues Section 1823 of the repealed Probate Code without change.  A citation is not

required if the proposed conservatee is an "absentee."  Section 1843.  For a general provision
relating to citations, see Sections 1240-1241.  For background on the provisions of this part, see the
Comment to this part under the part heading. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Research References

Official Forms

Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Historical And Statutory Notes

2002 Main Volume
Former § 1823, added by Stats.1979, c. 726, § 3, amended by Stats.1980, c. 1304, § 9, relating to similar

subject matter, was repealed by Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Derivation: Former § 1754, added by Stats.1957, c. 1902, § 1, amended by Stats.1961, c. 498, § 1;

Stats.1969, c. 1611, § 37; Stats.1972, c. 988, § 5; Stats.1973, c. 19, § 1; Stats.1976, c. 1357, § 26;
Stats.1977, c. 273, § 4; Stats.1977, c. 453, § 2; Stats.1977, c. 1237, § 2; Stats.1978, c. 1363, § 11.

Former § 1823, added by Stats.1979, c. 726, § 3, amended by Stats.1980, c. 1304, § 9.

Cross References

Appointment of legal counsel for proposed conservatee, see Probate Code § 1470 et seq.
Counsel, right to, Const. Art. 1, § 15.
Court investigator, see Probate Code § 1419.
Developmental disability, defined, see Probate Code § 1420.
Disqualification from voting, see Elections Code § 2208 et seq.
Informed consent for medical treatment, capacity of conservatee to give, see Probate Code § 1880 et

seq.



Jury trial, see Const. Art. 1, § 16.
Legal capacity of conservatee, see Probate Code § 1870 et seq.
Limited conservator, powers and duties, see Probate Code § 2351.5.

Law Review And Journal Commentaries

Elder abuse and the states' adult protective services response: Time for a change in California.  42
Hastings L.J. 859 (March 1991).

Ten years after: Where is the constitutional crisis with procedural safeguards and due process in
guardianship adjudication?  A. Frank Johns, 7 Elder L.J. 33 (1999).

2002 Main Volume

Collateral References:

Witkin, Summary (9th ed) Wills §§868, 869, 876, 981
The Rutter Group, Probate (Ross) §§1:134, 1:135
B-W Cal Civil Practice: Probate and Trust Proceedings §§27:2, 27:14, 27:27, 27:33, 29:10
Cal Jur 3d Guard & C §§366, 402; Incomp §130

Notes Of Decisions

Due process 1

1. Due process

Fact that conservatee did not receive citation of conservatorship did not violate his right to due process, where
only restrictions sought on reestablishment of conservatorship were provisions on conservatee's choice of
residence and refusal to consent to medical treatment specifically related to his grave disability, and conservatee
was fully informed by reestablishment petition and accompanying documents of those potential legal
disabilities. Conservatorship of Moore (App. 4 Dist. 1986) 229 Cal.Rptr. 875, 185 Cal.App.3d 718, review
denied. Constitutional Law  4339

§ 1824. Service of citation and petition upon proposed conservatee 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The citation and a copy of the petition shall be served on the proposed conservatee at least 15 days before the
hearing.  Service shall be made in the manner provided in Section 415.10 or 415.30 of the Code of Civil
Procedure or in such manner as may be authorized by the court.  If the proposed conservatee is outside this
state, service may also be made in the manner provided in Section 415.40 of the Code of Civil Procedure.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 1824 continues Section 1824 of the repealed Probate Code without change.  No citation is

required if the proposed conservatee is the petitioner.  See Section 1823(a).  If the proposed
conservatee is an "absentee," no citation is required.  Section 1843.  For background on the



provisions of this part, see the Comment to this part under the part heading. [20
Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

2002 Main Volume
Former § 1824, added by Stats.1979, c. 726, § 3, amended by Stats.1980, c. 1304, § 10; Stats.1981, c. 2,

§ 1, relating to similar subject matter, was repealed by Stats.1990, c. 79 (A.B.759), § 13, operative
July 1, 1991.

Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et
seq.) at end of Code.

Derivation: Former § 1754, added by Stats.1957, c. 1902, § 1, amended by Stats.1961, c. 498, § 1;
Stats.1969, c. 1611, § 37; Stats.1972, c. 988, § 5; Stats.1973, c. 19, § 1; Stats.1976, c. 1357, § 26;
Stats.1977, c. 273, § 4; Stats.1977, c. 453, § 2; Stats.1977, c. 453, § 2; Stats.1977, c. 1237, § 2;
Stats.1978, c. 1363, § 11.

Former § 1824, added by Stats.1979, c. 726, § 3, amended by Stats.1980, c. 1304, § 10; Stats.1981, c. 2,
§ 1.

Research References

Cross References

Citation not required to proposed conservatee who is an absentee, see Probate Code § 1843.
Computation of time, see Code of Civil Procedure §§ 12 and 12a and Government Code § 6800 et

seq.
Notice,

Mailing, see Probate Code § 1215 et seq.
Posting, see Probate Code § 1230.
Proof of giving notice, see Probate Code § 1260 et seq.
Special notice, see Probate Code § 1250 et seq.
This code, generally, see Probate Code § 1200 et seq.
This division, generally, see Probate Code § 1460 et seq.

Service of process,
Generally, see Code of Civil Procedure § 413.10 et seq.
Mail, see Code of Civil Procedure § 415.30 and § 1012 et seq.
Personal delivery, see Code of Civil Procedure § 415.10.
Proof of service, see Code of Civil Procedure § 417.10 et seq.
Publication, see Code of Civil Procedure § 415.50.

2002 Main Volume

Collateral References:

Witkin, Summary (9th ed) Wills §869
B-W Cal Civil Practice: Probate and Trust Proceedings §§25:5, 27:27
Cal Jur 3d Guard & C §§366, 368, 402; Incomp §§130, 168

Notes Of Decisions

Mail delivery 1

1. Mail delivery

Superior court rule which permitted first-class mail delivery of conservatorship reestablishment petition on



proposed conservatee did not conflict with this section and was valid, notwithstanding claim that rule failed to
provide assurance of actual notice to proposed conservatee and that service by mail should only be allowed if
service imparting actual notice could not reasonably be made; this section specifically allows service by
first-class mail, and due process does not require actual notice, but only a method reasonably certain to
accomplish that end.  In re Conservatorship of Wyatt (App. 4 Dist. 1987) 240 Cal.Rptr. 632, 195 Cal.App.3d
391. Mental Health  131

§ 1825. Attendance of proposed conservatee at hearing; exceptions; inability to attend; affidavit 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) The proposed conservatee shall be produced at the hearing except in the following cases:

(1) Where the proposed conservatee is out of the state when served and is not the petitioner.

(2) Where the proposed conservatee is unable to attend the hearing by reason of medical inability.

(3) Where the court investigator has reported to the court that the proposed conservatee has expressly
communicated that the proposed conservatee (i) is not willing to attend the hearing, (ii) does not wish to contest
the establishment of the conservatorship, and (iii) does not object to the proposed conservator or prefer that
another person act as conservator, and the court makes an order that the proposed conservatee need not attend
the hearing.

(b) If the proposed conservatee is unable to attend the hearing because of medical inability, such inability shall
be established (1) by the affidavit or certificate of a licensed medical practitioner or (2) if the proposed
conservatee is an adherent of a religion whose tenets and practices call for reliance on prayer alone for healing
and is under treatment by an accredited practitioner of that religion, by the affidavit of the practitioner.  The
affidavit or certificate is evidence only of the proposed conservatee's inability to attend the hearing and shall not
be considered in determining the issue of need for the establishment of a conservatorship.

(c) Emotional or psychological instability is not good cause for the absence of the proposed conservatee from
the hearing unless, by reason of such instability, attendance at the hearing is likely to cause serious and
immediate physiological damage to the proposed conservatee.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 1825 continues Section 1825 of the repealed Probate Code without change.  An "absentee," as

defined in Section 1403, need not attend the hearing.  See Section 1844.  For general provisions
relating to hearings and orders, see Sections 1040-1050.  For background on the provisions of this
part, see the Comment to this part under the part heading. [20 Cal.L.Rev.Comm.Reports 1001
(1990)].

Research References

Official Forms

Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's



California Judicial Council Forms Pamphlet.

Historical And Statutory Notes

2002 Main Volume
Former § 1825, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Derivation: Former § 1754, added by Stats.1957, c. 1902, § 1, amended by Stats.1961, c. 498, § 1;

Stats.1969, c. 1611, § 37; Stats.1972, c. 988, § 5; Stats.1973, c. 19, § 1; Stats.1976, c. 1357, § 26;
Stats.1977, c. 273, § 4; Stats.1977, c. 453, § 2; Stats.1977, c. 1237, § 2; Stats.1978, c. 1363, § 11.

Former § 1825, added by Stats.1979, c. 726, § 3.

Cross References

Absentees, proof of status of proposed conservatee, attendance at hearing not required, see Probate
Code § 1844.

Affidavits, see Code of Civil Procedure §§ 2003, 2009 et seq.
Conservatorship and guardianship for developmentally disabled persons, affidavit or certificate, see

Health and Safety Code § 416.7.
Court investigator, defined, see Probate Code § 1419.

Law Review And Journal Commentaries

Durable powers of attorney as a substitute for conservatorship.  George J. Alexander, 4
Psychol.Pub.Pol'y & L. 653 (1998).

Elder abuse and the states' adult protective services response: Time for a change in California.  42
Hastings L.J. 859 (March 1991).

2002 Main Volume

Collateral References:

Witkin, Summary (9th ed) Com Prop §138
Witkin, Summary (9th ed) Wills §§845, 866, 872, 875, 887
Witkin, Procedure (4th ed) Jurisd §281
B-W Cal Civil Practice: Probate and Trust Proceedings §§27:17, 27:27, 28:21
Cal Jur 3d Guard & C §§40, 368, 371, 402, 413; Incomp §139
 California Conservatorships and Guardianships (CEB, 1990) §§6.40 et seq.

Notes Of Decisions

Construction and application 2
Due process 1
Waiver 3

1. Due process

In addition to statutory right to be present at hearing, proposed conservatee in Lanterman-Petris-Short Act (LPS
Act) proceeding had fundamental due process right to be present at hearing, in light of private interests in
liberty and dignity involved. In re Conservatorship of John L.(App. 4 Dist. 2007) 65 Cal.Rptr.3d 393, 154
Cal.App.4th 1090. Constitutional Law  4339; Mental Health  138

Issues whether procedural due process required proposed conservatee's presence and on-record voir dire at his
Lanterman-Petris-Short Act (LPS Act) hearing were questions of law subject to independent review. In re



Conservatorship of John L.(App. 4 Dist. 2007) 65 Cal.Rptr.3d 393, 154 Cal.App.4th 1090. Mental Health 
155

2. Construction and application

In view of the language used in the Lanterman-Petris-Short Act (LPS Act) and Probate Code, as well as the
differences between LPS and Probate Code conservatorships, the "court investigator" identified in Probate Code
section concerning waiver of the proposed conservatee's right to be present at the hearing, refers to the
investigator appointed by the court for purposes of Probate Code conservatorships, not the county's appointed
investigator in LPS proceedings. In re Conservatorship of John L.(App. 4 Dist. 2007) 65 Cal.Rptr.3d 393, 154
Cal.App.4th 1090. Mental Health  138

3. Waiver

In light of procedural safeguards afforded proposed conservatee in Lanterman-Petris-Short Act (LPS Act),
appointed counsel's unsworn statement that conservatee had consented to his conservatorship and elected to
waive his due process right to his presence at hearing was sufficient to demonstrate that conservatee's waiver
was knowing and intelligent. In re Conservatorship of John L.(App. 4 Dist. 2007) 65 Cal.Rptr.3d 393, 154
Cal.App.4th 1090. Constitutional Law  947

Proposed Lanterman-Petris-Short Act (LPS Act) conservatee's due process right to be present at hearing was
subject to waiver that could be communicated by appointed counsel. In re Conservatorship of John L.(App. 4
Dist. 2007) 65 Cal.Rptr.3d 393, 154 Cal.App.4th 1090. Constitutional Law  947

Because proposed Lanterman-Petris-Short Act (LPS Act) conservatee's right to his presence at the LPS hearing,
as provided in Probate Code, was a matter of legislative grant, it could be waived by counsel with the express
consent of the proposed conservatee. In re Conservatorship of John L.(App. 4 Dist. 2007) 65 Cal.Rptr.3d 393,
154 Cal.App.4th 1090. Mental Health  138

Appointed counsel in a conservatorship proceeding under the Lanterman-Petris-Short Act (LPS Act) had
authority to communicate to the court the proposed conservatee's waiver of his statutory right to be present at
the LPS hearing. In re Conservatorship of John L.(App. 4 Dist. 2007) 65 Cal.Rptr.3d 393, 154 Cal.App.4th
1090. Mental Health  138

§ 1826. Court investigator; duties; report; distribution; confidentiality 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Regardless of whether the proposed conservatee attends the hearing, the court investigator shall do all of the
following:

(a) Conduct the following interviews:

(1) The proposed conservatee personally.

(2) All petitioners and all proposed conservators who are not petitioners.

(3) The proposed conservatee's spouse or registered domestic partner and relatives within the first degree.  If the
proposed conservatee does not have a spouse, registered domestic partner, or relatives within the first degree, to
the greatest extent possible, the proposed conservatee's relatives within the second degree.

(4) To the greatest extent practical and taking into account the proposed conservatee's wishes, the proposed
conservatee's relatives within the second degree not required to be interviewed under paragraph (3), neighbors,
and, if known, close friends.

(b) Inform the proposed conservatee of the contents of the citation, of the nature, purpose, and effect of the



proceeding, and of the right of the proposed conservatee to oppose the proceeding, to attend the hearing, to have
the matter of the establishment of the conservatorship tried by jury, to be represented by legal counsel if the
proposed conservatee so chooses, and to have legal counsel appointed by the court if unable to retain legal
counsel.

(c) Determine whether it appears that the proposed conservatee is unable to attend the hearing and, if able to
attend, whether the proposed conservatee is willing to attend the hearing.

(d) Review the allegations of the petition as to why the appointment of the conservator is required and, in
making his or her determination, do the following:

(1) Refer to the supplemental information form submitted by the petitioner and consider the facts set forth in the
form that address each of the categories specified in paragraphs (1) to (5), inclusive, of subdivision (a) of
Section 1821.

(2) Consider, to the extent practicable, whether he or she believes the proposed conservatee suffers from any of
the mental function deficits listed in subdivision (a) of Section 811 that significantly impairs the proposed
conservatee's ability to understand and appreciate the consequences of his or her actions in connection with any
of the functions described in subdivision (a) or (b) of Section 1801 and identify the observations that support
that belief.

(e) Determine whether the proposed conservatee wishes to contest the establishment of the conservatorship.

(f) Determine whether the proposed conservatee objects to the proposed conservator or prefers another person
to act as conservator.

(g) Determine whether the proposed conservatee wishes to be represented by legal counsel and, if so, whether
the proposed conservatee has retained legal counsel and, if not, the name of an attorney the proposed
conservatee wishes to retain.

(h) Determine whether the proposed conservatee is capable of completing an affidavit of voter registration.

(i) If the proposed conservatee has not retained legal counsel, determine whether the proposed conservatee
desires the court to appoint legal counsel.

(j) Determine whether the appointment of legal counsel would be helpful to the resolution of the matter or is
necessary to protect the interests of the proposed conservatee in any case where the proposed conservatee does
not plan to retain legal counsel and has not requested the appointment of legal counsel by the court.

(k) Report to the court in writing, at least five days before the hearing, concerning all of the foregoing,
including the proposed conservatee's express communications concerning both of the following:

(1) Representation by legal counsel.

(2) Whether the proposed conservatee is not willing to attend the hearing, does not wish to contest the
establishment of the conservatorship, and does not object to the proposed conservator or prefer that another
person act as conservator.

(l) Mail, at least five days before the hearing, a copy of the report referred to in subdivision (k) to all of the
following:

(1) The attorney, if any, for the petitioner.

(2) The attorney, if any, for the proposed conservatee.

(3) The proposed conservatee.

(4) The spouse, registered domestic partner, and relatives within the first degree of the proposed conservatee
who are required to be named in the petition for appointment of the conservator, unless the court determines



that the mailing will result in harm to the conservatee.

(5) Any other persons as the court orders.

(m) The court investigator has discretion to release the report required by this section to the public conservator,
interested public agencies, and the long-term care ombudsman.

(n) The report required by this section is confidential and shall be made available only to parties, persons
described in subdivision (l), persons given notice of the petition who have requested this report or who have
appeared in the proceedings, their attorneys, and the court.  The court has discretion at any other time to release
the report, if it would serve the interests of the conservatee.  The clerk of the court shall provide for the
limitation of the report exclusively to persons entitled to its receipt.

(o) This section does not apply to a proposed conservatee who has personally executed the petition for
conservatorship, or one who has nominated his or her own conservator, if he or she attends the hearing.

(p) If the court investigator has performed an investigation within the preceding six months and furnished a
report thereon to the court, the court may order, upon good cause shown, that another investigation is not
necessary or that a more limited investigation may be performed.

(q) Any investigation by the court investigator related to a temporary conservatorship also may be a part of the
investigation for the general petition for conservatorship, but the court investigator shall make a second visit to
the proposed conservatee and the report required by this section shall include the effect of the temporary
conservatorship on the proposed conservatee.

(r) The Judicial Council shall, on or before January 1, 2009, adopt rules of court and Judicial Council forms as
necessary to implement an expedited procedure to authorize, by court order, a proposed conservatee's health
care provider to disclose confidential medical information about the proposed conservatee to a court
investigator pursuant to federal medical information privacy regulations promulgated under the Health
Insurance Portability and Accountability Act of 1996.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.1998, c. 581 (A.B.2801), § 21;
Stats.2002, c. 784 (S.B.1316), § 578; Stats.2006, c. 493 (A.B.1363), § 8, operative July 1, 2007; Stats.2007, c.
553 (A.B.1727), § 7.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 1826 continues Section 1826 of the repealed Probate Code without change.  The determinations

referred to in subdivisions (c), (e), and (f) are relevant to whether the proposed conservatee must
attend the hearing.  See Section 1825(a)(2)-(3).  See also Section 1851.5 (assessment of estate for
investigation expense).  For background on the provisions of this part, see the Comment to this part
under the part heading.  See also Report of Assembly Committee on Judiciary on Assembly Bills
Nos. 261 and 167, reprinted in 15 Cal.L.Revision Comm'n Reports 1061, 1070-71 (1980); Report of
Senate Committee on Judiciary on Assembly Bill No. 261, reprinted in 15 Cal.L.Revision Comm'n
Reports 1097, 1099 (1980).  [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

2002 Amendment
Subdivision (n) of Section 1826 is amended to reflect elimination of the county clerk's role as ex officio

clerk of the superior court. See former Gov't Code § 26800 (county clerk acting as clerk of superior
court). The powers, duties, and responsibilities formerly exercised by the county clerk as ex officio
clerk of the court are delegated to the court administrative or executive officer, and the county clerk
is relieved of those powers, duties, and responsibilities. See Gov't Code §§ 69840 (powers, duties,



and responsibilities of clerk of court and deputy clerk of court), 71620 (trial court personnel).  [32
Cal.L.Rev.Comm. Reports 521 (2002)].

Research References

Official Forms

Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Historical And Statutory Notes

2002 Legislation
Stats.2002, c. 784 (S.B.1316), made changes to conform various statutory provisions of law to the

abolition of municipal courts and their unification within the superior courts.  See Legislative
Counsel's Digest under the Historical and Statutory Notes under Business and Professions Code §
6079.1 for related statutory changes made by this chapter.

Subordination of legislation by Stats.2002, c. 784 (S.B.1316), to other 2002 legislation, see Historical
and Statutory Notes under Business and Professions Code § 6079.1.

Sections 622 and 623 of Stats.2002, c. 784 (S.B.1316), provide:
"SEC. 622. If a right, privilege, duty, authority, or status, including, but not limited to, a qualification for

office, salary range, or employment benefit, is based on a provision of law repealed by this act, and
if a statute, order, rule of court, memorandum of understanding, or other legally effective instrument
provides that the right, duty, authority, or status continues for a period beyond the effective date of
the repeal, that provision of law continues in effect for that purpose, notwithstanding its repeal by
this act.

"SEC. 623. Nothing in this act is intended to change the extent to which official reporter services or
electronic reporting may be used in the courts."

2006 Legislation
Stats.2006, c. 493 (A.B.1363), rewrote subd.(a); in subd.(l), added pars.(3) and (4); in subd.(n), inserted

"described in subd.(l), persons"; and added subd.(q).  Prior to amendment, subd.(a) had read:
"(a) Interview the proposed conservatee personally."
Title of act, legislative findings and declarations and operative contingencies relating to Stats.2006, c.

493 (A.B.1363), see Historical and Statutory Notes under Probate Code § 1456.
2007 Legislation
Stats.2007, c. 553 (A.B.1727), rewrote subd.(a), and added subd.(r).  Prior to amendment, subd.(a) had

read:
"(a) Interview the proposed conservatee personally.  The court investigator also shall do all of the

following:
"(1) Interview the petitioner and the proposed conservator, if different from the petitioner.
"(2) Interview the proposed conservatee's spouse or registered domestic partner and relatives within the

first degree.
"(3) To the greatest extent possible, interview the proposed conservatee's relatives within the second

degree, as set forth in subdivision (b) of Section 1821, neighbors, and, if known, close friends,
before the hearing."

For reimbursement provisions relating to Stats.2007, c. 553 (A.B.1727), see Historical and Statutory
Notes under Probate Code § 1456.

2002 Main Volume
Stats.1998, c. 581, rewrote subd.(d); added subd.(p), relating to investigations within the preceding six

months; and made nonsubstantive changes.  Subd. (d) had read as follows:
"(d) Review the allegations of the petition as to why the appointment of the conservator is required and

the facts set forth in the supplemental information form which addresses each of the categories



specified in paragraphs (1) to (5), inclusive, of subdivision (a) of Section 1821, and refer to the
supplemental information submitted by the petitioner in making his or her determinations."

Former § 1826, added by Stats.1989, c. 1080, § 6, relating to similar subject matter, was repealed by
Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.

Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et
seq.) at end of Code.

Former § 1826, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by
Stats.1989, c. 1080, § 5, operative July 1, 1990.

Derivation: Former § 1461.1, added by Stats.1976, c. 1357, p. 6184, § 7, amended by Stats.1977, c.
453, p. 1489, § 1; Stats.1978, c. 1363, p. 4524, § 6.

Former § 1754, added by Stats.1957, c. 1902, § 1, amended by Stats.1961, c. 498, § 1; Stats.1969, c.
1611, § 37; Stats.1972, c. 988, § 5; Stats.1973, c. 19, § 1; Stats.1976, c. 1357, § 26; Stats.1977, c.
273, § 4; Stats.1977, c. 453, § 2; Stats.1977, c. 1237, § 2; Stats.1978, c. 1363, § 11.

Former § 1826, added by Stats.1989, c. 1080, § 6.
Former section 1826, added by Stats.1979, c. 726, § 3.

Cross References

Appointment of legal counsel, see Probate Code § 1470 et seq.
Citation, contents, see Probate Code § 1823.
Conservatorship for gravely disabled persons, appointment, procedure, see Welfare and Institutions

Code § 5350.
Court investigator,

Appointment, see Probate Code § 1454.
Defined, see Probate Code § 1419.

Guardianship and conservatorship, interested person, defined, see Probate Code § 1424.
Inspection of public records, exemptions from disclosure, "conservatee" to "conservatorship", see

Government Code § 6276.12.

Law Review And Journal Commentaries

Durable powers of attorney as a substitute for conservatorship.  George J. Alexander, 4
Psychol.Pub.Pol'y & L. 653 (1998).

2002 Main Volume

Library References

Recommendation relating to notice in limited conservatorship proceedings, 16 Cal.L.Rev.Comm.
Reports 199 (1982).

Collateral References:

Witkin, Summary (9th ed) Wills §§866, 870, 880, 887, 972
Witkin, Procedure (4th ed) Actions §§49, 50
B-W Cal Civil Practice: Probate and Trust Proceedings §§27:15, 27:27, 30:9, 30:11
Cal Jur 3d Guard & C §§370, 402; Incomp §133
 California Conservatorships and Guardianships (CEB, 1990) §§6.1 et seq., 17.14, 17.16.

Notes Of Decisions

Tort claims 1

1. Tort claims

Claim by father of conservatee against conservatorship investigator alleging fraud and deceit in appointment of



conservator did not properly plead Tort Claims Act in such a way as to avoid absolute judicial immunity where
allegations of complaint did not show that defendant breached any of his mandatory duties as court investigator
as set out in Probate Code; in addition Tort Claims Act did not abrogate common-law immunity for acts done in
exercise of judicial function. Fisher v. Pickens (App. 4 Dist. 1990) 275 Cal.Rptr. 487, 225 Cal.App.3d 708.
Judges  36

§ 1827. Law and procedure applicable to hearing 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The court shall hear and determine the matter of the establishment of the conservatorship according to the law
and procedure relating to the trial of civil actions, including trial by jury if demanded by the proposed
conservatee.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.2000, c. 17 (A.B.1491), § 4.2.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 1827 continues Section 1827 of the repealed Probate Code without change.  Under Section

1827, the proposed conservatee is entitled to a jury trial on the question of the establishment of the
conservatorship.  However, the question of who is to be appointed as conservator is a matter to be
determined by the court.  See Sections 1452, 1810-1813.  Likewise, there is no right to a jury trial in
connection with an order relating to the legal capacity of the conservatee.  See Sections 1452, 1873,
1890, 1901, 1910.  For general provisions relating to hearings and orders, see Sections 1040-1050.
See also Section 2103 (effect of final order).  For background on the provisions of this part, see the
Comment to this part under the part heading. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

2002 Main Volume
Stats.2000, c. 17 (A.B.1491) added "by the proposed conservatee".
Former § 1827, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Derivation: Former § 1606.5, formerly § 1606, added by Stats.1976, c. 1357, p. 6192, § 22, renumbered

§ 1606.5 and amended by Stats.1977, c. 273, p. 1164, § 3; Stats.1978, c. 1315, p. 4306, § 4;
Stats.1978, c. 1369, p. 4548, § 1.

Former § 1827, added by Stats.1979, c. 726, § 3.
Former § 2006, added by Stats.1976, c. 1357, § 34, amended by Stats.1977, c. 273, § 5.1; Stats.1978, c.

1315, § 6; Stats.1978, c. 1369, § 3.

Research References

Cross References

Civil action defined, see Code of Civil Procedure § 30.



Counsel, right to, Const. Art. 1, § 15.
Depositions and discovery, see Code of Civil Procedure § 2016 et seq.
Execution of judgment in civil actions, generally, see Code of Civil Procedure § 683.010 et seq.
Filing decisions in writing in civil actions, see Code of Civil Procedure § 632.
Judicial Council rules, see California Rules of Court, Rule 10.1 et seq.
Jury trial, see Const. Art. 1, § 16.
Jury trial, see Probate Code § 7200.
Rules of practice in civil actions,

Generally, see Code of Civil Procedure § 307 et seq.; Probate Code § 1000 et seq.
Court rules, see California Rules of Court, Rule 3.1 et seq.

Trial by court, see Code of Civil Procedure § 631 et seq.

Law Review And Journal Commentaries

Chapter 17: An attempt to improve the existing prrrobate law.  Vartuhi Torounian, 32 McGeorge
L.Rev. 681 (2001).

2002 Main Volume

Collateral References:

Witkin, Summary (9th ed) Wills §871
Witkin, Procedure (4th ed) Trial §106
B-W Cal Civil Practice: Probate and Trust Proceedings §§10:36, 25:3, 25:34, 27:18
Cal Jur 3d Guard & C §372

Notes Of Decisions

Jury trial, waiver 1

1. Jury trial, waiver

Where proposed conservatee had two separate conferences with experienced counsel and knew of his right to
request an adversary proceeding and counsel indicated that his client agreed to submit question of "grave
disability" to the court solely on the petition and affidavits and counsel stated that he informed the client that
even if conservatorship were granted client would have five days in which to move for trial the trial court was
not required, under then existing law, to make a more searching inquiry; court was entitled to conclude that
there was a voluntary and knowing waiver of right to jury trial on issue of "grave disability." Estate of
Chambers (App. 1 Dist. 1977) 139 Cal.Rptr. 357, 71 Cal.App.3d 277. Jury  28(6)

§ 1827.5. Assessment of proposed limited or general conservatee 

     •     Historical Notes     •     Research References

(a) In the case of any proceeding to establish a limited conservatorship for a person with developmental
disabilities, within 30 days after the filing of a petition for limited conservatorship, a proposed limited
conservatee, with his or her consent, shall be assessed at a regional center as provided in Chapter 5
(commencing with Section 4620) of Division 4.5 of the Welfare and Institutions Code.  The regional center
shall submit a written report of its findings and recommendations to the court.

(b) In the case of any proceeding to establish a general conservatorship for a person with developmental
disabilities, the regional center, with the consent of the proposed conservatee, may prepare an assessment as
provided in Chapter 5 (commencing with Section 4620) of Division 4.5 of the Welfare and Institutions Code.  If



an assessment is prepared, the regional center shall submit its findings and recommendations to the court.

(c) A report prepared under subdivision (a) or (b) shall include a description of the specific areas, nature, and
degree of disability of the proposed conservatee or proposed limited conservatee.  The findings and
recommendations of the regional center are not binding upon the court.

In a proceeding where the petitioner is a provider of board and care, treatment, habilitation, or other services to
persons with developmental disabilities or a spouse or employee of a provider, is not the natural parent of the
proposed conservatee or proposed limited conservatee, and is not a public entity, the regional center shall
include a recommendation in its report concerning the suitability of the petitioners to meet the needs of the
proposed conservatee or proposed limited conservatee.

(d) At least five days before the hearing on the petition, the regional center shall mail a copy of the report
referred to in subdivision (a) to all of the following:

(1) The proposed limited conservatee.

(2) The attorney, if any, for the proposed limited conservatee.

(3) If the petitioner is not the proposed limited conservatee, the attorney for the petitioner or the petitioner if the
petitioner does not have an attorney.

(4) Such other persons as the court orders.

(e) The report referred to in subdivisions (a) and (b) shall be confidential and shall be made available only to
parties listed in subdivision (d) unless the court, in its discretion, determines that the release of the report would
serve the interests of the conservatee who is developmentally disabled.  The clerk of the court shall make
provision for limiting disclosure of the report exclusively to persons entitled thereto under this section.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.1991, c. 82 (S.B.896), § 12, eff.
June 30, 1991, operative July 1, 1991; Stats.2002, c. 784 (S.B.1316), § 579.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 1827.5 continues Section 1827.5 of the repealed Probate Code without substantive change.  For

the recommendation of the California Law Revision Commission that resulted in the amendment of
this section of the repealed Probate Code, see Recommendation Relating to Notice in Limited
Conservatorship Proceedings, 16 Cal. L. Revision Comm'n Reports 199 (1982).  For background on
the provisions of this part, see the Comment to this part under the part heading.

1991 Amendment
Section 1827.5 is amended to conform to amendments made to Section 1827.5 of the repealed Probate

Code by 1990 Cal.Stat. ch. 1598. [20 Cal.L.Rev. Comm. Reports 1001 (1990)].
2002 Amendment
Subdivision (e) of Section 1827.5 is amended to reflect elimination of the county clerk's role as ex

officio clerk of the superior court. See former Gov't Code § 26800 (county clerk acting as clerk of
superior court). The powers, duties, and responsibilities formerly exercised by the county clerk as ex
officio clerk of the court are delegated to the court administrative or executive officer, and the
county clerk is relieved of those powers, duties, and responsibilities. See Gov't Code §§ 69840
(powers, duties, and responsibilities of clerk of court and deputy clerk of court), 71620 (trial court
personnel).  [32 Cal.L.Rev.Comm. Reports 523 (2002)].



Historical And Statutory Notes

2002 Legislation
Stats.2002, c. 784 (S.B.1316), made changes to conform various statutory provisions of law to the

abolition of municipal courts and their unification within the superior courts.  See Legislative
Counsel's Digest under the Historical and Statutory Notes under Business and Professions Code §
6079.1 for related statutory changes made by this chapter.

Subordination of legislation by Stats.2002, c. 784 (S.B.1316), to other 2002 legislation, see Historical
and Statutory Notes under Business and Professions Code § 6079.1.

Sections 622 and 623 of Stats.2002, c. 784 (S.B.1316), provide:
"SEC. 622. If a right, privilege, duty, authority, or status, including, but not limited to, a qualification for

office, salary range, or employment benefit, is based on a provision of law repealed by this act, and
if a statute, order, rule of court, memorandum of understanding, or other legally effective instrument
provides that the right, duty, authority, or status continues for a period beyond the effective date of
the repeal, that provision of law continues in effect for that purpose, notwithstanding its repeal by
this act.

"SEC. 623. Nothing in this act is intended to change the extent to which official reporter services or
electronic reporting may be used in the courts."

2002 Main Volume
This section first became operative in its 1991 amended form since the 1990 enactment and the 1991

amendment became operative on the same date.
The 1991 amendment of this section by c. 82 explicitly amended the 1990 enactment of this section by

c. 79.
Former § 1827.5, added by Stats.1980, c. 1304, § 11, amended by Stats.1983, c. 72, § 1; Stats.1985, c.

356, § 4, Stats.1990, c. 1208 (S.B.2427), § 3; Stats.1990, c. 1598 (S.B.2439), § 4, relating to similar
subject matter, was repealed by Stats.1991, c. 82 (S.B.896), § 11, eff. June 30, 1991, operative July
1, 1991.

Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et
seq.) at end of Code.

Derivation: Former § 1827.5, added by Stats.1980, c. 1304, § 11, amended by Stats.1983, c. 72, § 1;
Stats.1985, c. 356, § 4; Stats.1990, c. 1208 (S.B.2427), § 3; Stats.1990, c. 1598 (S.B.2439), § 4.

Research References

Cross References

Computation of time, see Code of Civil Procedure §§ 12 and 12a and Government Code § 6800 et
seq.

Developmentally disabled persons, evaluation report, see Health and Safety Code § 416.8.
Inspection of public records, exemptions from disclosure, "conservatee" to "conservatorship", see

Government Code § 6276.12.
Notice of hearing to regional center, see Probate Code § 1822.
Services for the developmentally disabled, confidential information and records, disclosure, see

Welfare and Institutions Code § 4514.

Law Review And Journal Commentaries

Appointment of a non-spouse as conservator is not in the best interest of a married conservatee.  21
J.Juv.L. 74 (2000).

Elder abuse and the states' adult protective services response: Time for a change in California.  42
Hastings L.J. 859 (March 1991).

2002 Main Volume



Library References

Recommendation relating to notice in limited conservatorship proceedings, 16 Cal.L.Rev.Comm.
Reports 199 (1982).

Collateral References:

Witkin, Summary (9th ed) Wills §§19B, 870A, 981
B-W Cal Civil Practice: Probate and Trust Proceedings §§29:8, 29:14
Cal Jur 3d Guard & C §§406, 407

§ 1828. Information to proposed conservatee by court 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) Except as provided in subdivision (c), prior to the establishment of a conservatorship of the person or estate,
or both, the court shall inform the proposed conservatee of all of the following:

(1) The nature and purpose of the proceeding.

(2) The establishment of a conservatorship is a legal adjudication of the conservatee's inability properly to
provide for the conservatee's personal needs or to manage the conservatee's own financial resources, or both,
depending on the allegations made and the determinations requested in the petition, and the effect of such an
adjudication on the conservatee's basic rights.

(3) The proposed conservatee may be disqualified from voting if not capable of completing an affidavit of voter
registration.

(4) The identity of the proposed conservator.

(5) The nature and effect on the conservatee's basic rights of any order requested under Chapter 4 (commencing
with Section 1870), and in the case of an allegedly developmentally disabled adult, the specific effects of each
limitation requested in such order.

(6) The proposed conservatee has the right to oppose the proceeding, to have the matter of the establishment of
the conservatorship tried by jury, to be represented by legal counsel if the proposed conservatee so chooses, and
to have legal counsel appointed by the court if unable to retain legal counsel.

(b) After the court so informs the proposed conservatee and prior to the establishment of the conservatorship,
the court shall consult the proposed conservatee to determine the proposed conservatee's opinion concerning all
of the following:

(1) The establishment of the conservatorship.

(2) The appointment of the proposed conservator.

(3) Any order requested under Chapter 4 (commencing with Section 1870), and in the case of an allegedly
developmentally disabled adult, of each limitation requested in such order.

(c) This section does not apply where both of the following conditions are satisfied:

(1) The proposed conservatee is absent from the hearing and is not required to attend the hearing under the
provisions of subdivision (a) of Section 1825.

(2) Any showing required by Section 1825 has been made.

CREDIT(S)



(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 1828 continues Section 1828 of the repealed Probate Code without change.  For background on

the provisions of this part, see the Comment to this part under the part heading. [20
Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

2002 Main Volume
Former § 1828, added by Stats.1979, c. 726, § 3, amended by Stats.1980, c. 1304, § 12, relating to

similar subject matter, was repealed by Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Derivation: Former § 1461.5, added by Stats.1973, c. 546, p. 1066, § 54.5, amended by Stats.1975, c.

694, p. 1650, § 25; Stats.1976, c. 1357, p. 6184, § 9; Stats.1978, c. 1363, p. 4524, § 7.
Former § 1754.1, added by Stats.1976, c. 1357, p. 6196, § 27.
Former § 1828, added by Stats.1979, c. 726, § 3, amended by Stats.1980, c. 1304, § 12.

Research References

Cross References

Appointment of legal counsel for proposed conservatee, see Probate Code § 1471.
Counsel, right to, Const. Art. 1, § 15.
Disqualification from voting, see Probate Code § 1910; Elections Code § 2208 et seq.
2002 Main Volume

Collateral References:

Witkin, Summary (9th ed) Wills §§875, 887, 972, 981
Witkin, Procedure (4th ed) Actions §§51, 53
The Rutter Group, Probate (Ross) §1:134
B-W Cal Civil Practice: Probate and Trust Proceedings §§27:19, 29:13
Cal Jur 3d Guard & C §§370, 371

Notes Of Decisions

Attendance at proceedings 3
Authority of counsel 1
Consultation 2

1. Authority of counsel

On-the-record personal waiver of jury trial is not required from proposed conservatee; rather, counsel may
validly waive conservatee's right to jury trial. Conservatorship of Mary K.(App. 5 Dist. 1991) 285 Cal.Rptr.
618, 234 Cal.App.3d 265. Jury  28(5)

Proposed conservatee's counsel validly waived rights to jury trial and statutory advisements at oral consent in



open court, without personal explicit waiver by his client or indication that he had discussed such a waiver with
her. Conservatorship of Mary K.(App. 5 Dist. 1991) 285 Cal.Rptr. 618, 234 Cal.App.3d 265. Jury  28(5)

2. Consultation

In Lanterman-Petris-Short Act (LPS) conservatorship proceedings, the trial court erred by accepting the
stipulated judgment submitted by the attorneys without first consulting the conservatee on the consequences of
the agreement, and obtaining his consent, which was a violation of his procedural due process rights; because it
is solely the province of the court to determine the proper placement of the conservatee, the disabilities to
impose, and the duties and powers of the conservator, a court may not accept a stipulated judgment on these
issues without first consulting the conservatee and obtaining on the record his express consent. In re
Conservatorship of Christopher A.(App. 4 Dist. 2006) 43 Cal.Rptr.3d 427, 139 Cal.App.4th 604, rehearing
denied, review denied, on subsequent appeal 49 Cal.Rptr.3d 808, 143 Cal.App.4th 1129, rehearing granted,
opinion not citeable, vacated 2007 WL 594046, unpublished, modified on denial of rehearing. Constitutional
Law  4339; Judgment  72

Statutory requirement of consulting proposed conservatee does not encompass the right to an attorney, to
confront witnesses, or to a jury trial. Conservatorship of Mary K.(App. 5 Dist. 1991) 285 Cal.Rptr. 618, 234
Cal.App.3d 265. Jury  19(6.5); Mental Health  133; Mental Health  137.1

Proposed conservatee was advised and consulted regarding proposed conservatorship as required by this section
where trial court detailedly explained nature of conservatorship and rights and disabilities attending its
imposition and stated that proposed conservatees would be entitled to present evidence in their own behalf and
that court would be happy to try to answer any questions, even though the proposed conservatees were
addressed en masse. Conservatorship of Forsythe (App. 4 Dist. 1987) 238 Cal.Rptr. 77, 192 Cal.App.3d 1406,
review denied. Mental Health  142

Trial court's advising proposed conservatees that they had right to be represented by legal counsel at
conservatorship hearing, and that they had right to object to appointment of conservator and right to jury trial
with unanimous verdict thereby complied with subdivision (b) of this section requiring trial court to consult
with proposed conservatee concerning conservatee's opinion in regard to conservatorship, notwithstanding that
record did not reflect direct consultation with conservatee individually.  In re Conservatorship of Ivey (App. 4
Dist. 1986) 231 Cal.Rptr. 376, 186 Cal.App.3d 1559, review denied. Mental Health  142

3. Attendance at proceedings

It was to be presumed that proposed conservatee was present when trial court advised proposed conservatees en
masse, so as to comply with this section, in light of requirement that proposed conservatee must attend and trial
court's asking bailiff whether any proposed conservatees were outside the courtroom, before giving the
admonition. Conservatorship of Forsythe (App. 4 Dist. 1987) 238 Cal.Rptr. 77, 192 Cal.App.3d 1406, review
denied. Mental Health  135

§ 1828.5. Limited conservator for developmentally disabled adult; appointment; hearing 

     •     Historical Notes     •     Research References

(a) At the hearing on the petition for appointment of a limited conservator for an allegedly developmentally
disabled adult, the court shall do each of the following:

(1) Inquire into the nature and extent of the general intellectual functioning of the individual alleged to be
developmentally disabled.

(2) Evaluate the extent of the impairment of his or her adaptive behavior.



(3) Ascertain his or her capacity to care for himself or herself and his or her property.

(4) Inquire into the qualifications, abilities, and capabilities of the person seeking appointment as limited
conservator.

(5) If a report by the regional center, in accordance with Section 1827.5, has not been filed in court because the
proposed limited conservatee withheld his or her consent to assessment by the regional center, the court shall
determine the reason for withholding such consent.

(b) If the court finds that the proposed limited conservatee possesses the capacity to care for himself or herself
and to manage his or her property as a reasonably prudent person, the court shall dismiss the petition for
appointment of a limited conservator.

(c) If the court finds that the proposed limited conservatee lacks the capacity to perform some, but not all, of the
tasks necessary to provide properly for his or her own personal needs for physical health, food, clothing, or
shelter, or to manage his or her own financial resources, the court shall appoint a limited conservator for the
person or the estate or the person and the estate.

(d) If the court finds that the proposed limited conservatee lacks the capacity to perform all of the tasks
necessary to provide properly for his or her own personal needs for physical health, food, clothing, or shelter, or
to manage his or her own financial resources, the court shall appoint either a conservator or a limited
conservator for the person or the estate, or the person and the estate.

(e) The court shall define the powers and duties of the limited conservator so as to permit the developmentally
disabled adult to care for himself or herself or to manage his or her financial resources commensurate with his
or her ability to do so.

(f) Prior to the appointment of a limited conservator for the person or estate or person and estate of a
developmentally disabled adult, the court shall inform the proposed limited conservatee of the nature and
purpose of the limited conservatorship proceeding, that the appointment of a limited conservator for his or her
person or estate or person and estate will result in the transfer of certain rights set forth in the petition and the
effect of such transfer, the identity of the person who has been nominated as his or her limited conservator, that
he or she has a right to oppose such proceeding, and that he or she has a right to have the matter tried by jury.
After communicating such information to the person and prior to the appointment of a limited conservator, the
court shall consult the person to determine his or her opinion concerning the appointment.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 1828.5 continues Section 1828.5 of the repealed Probate Code without change.  For background

on the provisions of this part, see the Comment to this part under the part heading. [20
Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

2002 Main Volume
Former § 1828.5, added by Stats.1980, c. 1304, § 13, amended by Stats.1984, c. 183, § 2, relating to

similar subject matter, was repealed by Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.



Derivation: Former § 1828.5, added by Stats.1980, c. 1304, § 13, amended by Stats.1984, c. 183, § 2.

Research References

Cross References

Developmental disability, defined, see Probate Code § 1420.
Developmentally disabled adult,

Authorization for appointment of limited conservator, see Probate Code § 1801.
Contents of order appointing conservator or limited conservator, see Probate Code § 1830.

Developmentally disabled persons,
Application of this division, see Health and Safety Code § 416.1 et seq.
Guardianships and conservatorships for those in state hospitals, see Welfare and Institutions Code §

4825.
Limited conservator, powers and duties, see Probate Code § 2351.5.
Regional centers for persons with developmental disabilities, see Welfare and Institutions Code §

4620 et seq.

Law Review And Journal Commentaries

Appointment of a non-spouse as conservator is not in the best interest of a married conservatee.  21
J.Juv.L. 74 (2000).

2002 Main Volume

Collateral References:

Witkin, Summary (9th ed) Wills §§981, 982
B-W Cal Civil Practice: Probate and Trust Proceedings §§27:19, 29:13, 29:14, 29:15
Cal Transactions Forms: Estate Planning §2:17
Cal Jur 3d Guard & C §§359, 408, 409
 California Conservatorships and Guardianships (CEB, 1990) §§14.2 et seq.

§ 1829. Persons who may support or oppose petition 

     •     Historical Notes     •     Research References

Any of the following persons may appear at the hearing to support or oppose the petition:

(a) The proposed conservatee.

(b) The spouse or registered domestic partner of the proposed conservatee.

(c) A relative of the proposed conservatee.

(d) Any interested person or friend of the proposed conservatee.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.2001, c. 893 (A.B.25), § 20;
Stats.2006, c. 493 (A.B.1363), § 9.)

Historical Notes

Law Revision Commission Comments



1990 Enactment
Section 1829 restates Section 1829 of the repealed Probate Code without substantive change.  The

reference to "any officer or agency of this state, or of the United States, or any authorized
representative thereof" has been omitted as unnecessary in view of Section 1424 (defining
"interested person").  See also Section 1043 (response or objection by interested person).  For
background on the provisions of this part, see the Comment to this part under the part heading. [20
Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

2006 Legislation
Stats.2006, c. 493 (A.B.1363), in subd.(b), inserted "registered".
Title of act, legislative findings and declarations and operative contingencies relating to Stats.2006, c.

493 (A.B.1363), see Historical and Statutory Notes under Probate Code § 1456.
2002 Main Volume
Stats.2001, c. 893 (A.B.25), in subd.(b), inserted "or domestic partner".
Governor's signing message regarding Stats.2001, c. 893 (A.B.25), see Historical and Statutory Notes

under Civil Code § 1714.01.
Former § 1829, added by Stats.1979, c. 726, § 3, amended by Stats.1980, c. 1304, § 14, relating to

similar subject matter, was repealed by Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Derivation: Former § 1754, added by Stats.1957, c. 1902, § 1, amended by Stats.1961, c. 498, § 1;

Stats.1969, c. 1611, § 37; Stats.1972, c. 988, § 5; Stats.1973, c. 19, § 1; Stats.1976, c. 1357, § 26;
Stats.1977, c. 273, § 4; Stats.1977, c. 453, § 2; Stats.1977, c. 1237, § 2; Stats.1978, c. 1363, § 11.

Former § 1829, added by Stats.1979, c. 726, § 3, amended by Stats.1980, c. 1304, § 14.

Research References

Cross References

Domestic partner, defined, see Probate Code § 37.
Interested person, defined, see Probate Code § 1424.

Law Review And Journal Commentaries

Equal protection.  Jon W. Davidson, 114 Los Angeles Daily J. 6 (Nov. 28, 2001).
Legal recognition of same-sex conjugal relationships: The 2003 California Domestic Partner Rights

and Responsibilities Act in comparative civil rights and family law perspective.  Grace Ganz
Blumberg, 51 UCLA L. Rev. 1555 (2004).

2002 Main Volume

Collateral References:

Witkin, Summary (9th ed) Wills §§871, 887, 972
B-W Cal Civil Practice: Probate and Trust Proceedings §§27:17, 29:12
Cal Jur 3d Guard & C §369

§ 1830. Order appointing conservator or limited conservator for developmentally disabled adult;
contents 

     •     Historical Notes     •     Research References     •     Notes of Decisions



(a) The order appointing the conservator shall contain, among other things, the names, addresses, and telephone
numbers of:

(1) The conservator.

(2) The conservatee's attorney, if any.

(3) The court investigator, if any.

(b) In the case of a limited conservator for a developmentally disabled adult, any order the court may make shall
include the findings of the court specified in Section 1828.5.  The order shall specify the powers granted to and
duties imposed upon the limited conservator, which powers and duties may not exceed the powers and duties
applicable to a conservator under this code.  The order shall also specify the following:

(1) The properties of the limited conservatee to which the limited conservator is entitled to possession and
management, giving a description of the properties that will be sufficient to identify them.

(2) The debts, rentals, wages, or other claims due to the limited conservatee which the limited conservator is
entitled to collect, or file suit with respect to, if necessary, and thereafter to possess and manage.

(3) The contractual or other obligations which the limited conservator may incur on behalf of the limited
conservatee.

(4) The claims against the limited conservatee which the limited conservator may pay, compromise, or defend,
if necessary.

(5) Any other powers, limitations, or duties with respect to the care of the limited conservatee or the
management of the property specified in this subdivision by the limited conservator which the court shall
specifically and expressly grant.

(c) An information notice of the rights of conservatees shall be attached to the order.  The conservator shall mail
the order and the attached information notice to the conservatee and the conservatee's relatives, as set forth in
subdivision (b) of Section 1821, within 30 days of the issuance of the order.  By January 1, 2008, the Judicial
Council shall develop the notice required by this subdivision.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.2006, c. 493 (A.B.1363), § 10;
Stats.2007, c. 553 (A.B.1727), § 8.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 1830 continues Section 1830 of the repealed Probate Code without substantive change.  For

general provisions relating to hearings and orders, see Sections 1040-1050.  See also Sections
300-301 (trust company as guardian of estate), 2104 (nonprofit charitable corporation as guardian).
As to the effect of final order, see Section 2103.  See also Section 2650 (grounds of removal of
conservator include incapacity to perform duties suitably, conviction of felony, gross immorality,
and conflict of interest).  Insolvency or bankruptcy of conservator also is a cause for removal.  See
Section 2650.  See also Section 2750 (granting letters, other than temporary letters, an appealable
order).  As to the effect of reversal on appeal of order appointing conservator, see Section 2752.  For
background on the provisions of this part, see the Comment to this part under the part heading.[20
Cal.L.Rev.Comm.Reports 1001 (1990)].



Research References

Official Forms

Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Historical And Statutory Notes

2006 Legislation
Stats.2006, c. 493 (A.B.1363), added subd.(c), relating to attachment of an information notice relative to

rights of the conservatees to the order.
Title of act, legislative findings and declarations and operative contingencies relating to Stats.2006, c.

493 (A.B.1363), see Historical and Statutory Notes under Probate Code § 1456.
2007 Legislation
Stats.2007, c. 553 (A.B.1727), in subd.(c), in the second sentence, inserted ", within 30 days of the

issuance of the order".
For reimbursement provisions relating to Stats.2007, c. 553 (A.B.1727), see Historical and Statutory

Notes under Probate Code § 1456.
2002 Main Volume
Former § 1830, added by Stats.1979, c. 726, § 3, amended by Stats.1980, c. 1304, § 15, relating to

similar subject matter, was repealed by Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Derivation: Former § 1801, added by Stats.1957, c. 1902, p. 3309, § 1, amended by Stats.1976, c. 1357,

p. 6196, § 28.
Former § 1830, added by Stats.1979, c. 726, § 3, amended by Stats.1980, c. 1304, § 15.

Cross References

Appealable orders, see Probate Code § 1300 et seq.
Contracts, generally, see Civil Code § 1549 et seq.
Contracts, interpretation, see Civil Code § 1635 et seq.
Court investigator, defined, see Probate Code § 1419.
Developmental disability, defined, see Probate Code § 1420.
Limited conservator, powers and duties, see Probate Code § 2351.5.
Order of appointment, additional conditions, see Probate Code §§ 2358, 2402.
Powers and duties of conservators, see Probate Code §§ 2350 et seq., 2400 et seq.
2002 Main Volume

Collateral References:

Witkin, Summary (9th ed) Wills §§874, 982
B-W Cal Civil Practice: Probate and Trust Proceedings §§27:20, 27:36, 28:27, 29:15
Cal Jur 3d Cred R §109; Guard & C §§373, 409

Notes Of Decisions

Effect of order 1

1. Effect of order



Conservatorship estate arises at time of order appointing conservator. Neiman Marcus v. Tait (App. 2 Dist.
1995) 39 Cal.Rptr.2d 143, 33 Cal.App.4th 271. Mental Health  101; Mental Health  160.1

§ 1834. Acknowledgment of receipt by conservator; statement of duties and liabilities; conservatorship
information 

     •     Historical Notes     •     Research References

(a) Before letters are issued, the conservator (other than a trust company or a public conservator) shall file an
acknowledgment of receipt of (1) a statement of duties and liabilities of the office of conservator, and (2) a copy
of the conservatorship information required under Section 1835.  The acknowledgment and the statement shall
be in the form prescribed by the Judicial Council.

(b) The court may by local rules require the acknowledgment of receipt to include the conservator's birth date
and driver's license number, if any, provided that the court ensures their confidentiality.

(c) The statement of duties and liabilities prescribed by the Judicial Council shall not supersede the law on
which the statement is based.

CREDIT(S)
(Added by Stats.1991, c. 1019 (S.B.1022), § 1.  Amended by Stats.1994, c. 806 (A.B.3686), § 9.)

Research References

Official Forms

Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Historical Notes

Historical And Statutory Notes

2002 Main Volume
The 1994 amendment, in subd.(b), substituted "birth date" for "social security number".

Cross References

Inspection of public records, exemptions from disclosure, "conservatee" to "conservatorship", see
Government Code § 6276.12.

Letters, defined, see Probate Code § 52.

Collateral References:

Witkin, Summary (9th ed) Wills §875
The Rutter Group, Probate (Ross) §1:133.2
B-W Cal Civil Practice: Probate and Trust Proceedings §27:37

§ 1835. Conservator's rights, duties, limitations and responsibilities; dissemination of information by
Superior Court; failure to provide information 

     •     Historical Notes     •     Research References



(a) Every superior court shall provide all private conservators with written information concerning a
conservator's rights, duties, limitations, and responsibilities under this division.

(b) The information to be provided shall include, but need not be limited to, the following:

(1) The rights, duties, limitations, and responsibilities of a conservator.

(2) The rights of a conservatee.

(3) How to assess the needs of the conservatee.

(4) How to use community-based services to meet the needs of the conservatee.

(5) How to ensure that the conservatee is provided with the least restrictive possible environment.

(6) The court procedures and processes relevant to conservatorships.

(7) The procedures for inventory and appraisal, and the filing of accounts.

(c) An information package shall be developed by the Judicial Council, after consultation with the following
organizations or individuals:

(1) The California State Association of Public Administrators, Public Guardians, and Public Conservators, or
other comparable organizations.

(2) The State Bar.

(3) Individuals or organizations, approved by the Judicial Council, who represent court investigators, specialists
with experience in performing assessments and coordinating community-based services, and legal services
programs for the elderly.

(d) The failure of any court or any employee or agent thereof, to provide information to a conservator as
required by this section does not:

(1) Relieve the conservator of any of the conservator's duties as required by this division.

(2) Make the court or the employee or agent thereof, liable, in either a personal or official capacity, for damages
to a conservatee, conservator, the conservatorship of a person or an estate, or any other person or entity.

(e) The information package shall be made available to individual courts.  The Judicial Council shall
periodically update the information package when changes in the law warrant revision.  The revisions shall be
provided to individual courts.

(f) To cover the costs of providing the written information required by this section, a court may charge each
private conservator a fee of twenty dollars ($20) which shall be distributed to the court in which it was
collected.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.1991, c. 1019 (S.B.1022), § 2;
Stats.2005, c. 75 (A.B.145), § 147, eff. July 19, 2005, operative Jan. 1, 2006.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 1835 continues Section 1835 of the repealed Probate Code but substitutes "under this division"

for "under this part" to recognize that the conservator's rights, duties, limitations, and responsibilities



are stated in this division, not just in this part.  The section also is revised to make other conforming
and nonsubstantive revisions. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

2005 Legislation
Stats.2005, c. 75 (A.B.145), in subd.(a), substituted "Every superior court" for "Every county, either

through the appropriate court or the office of the public conservator,"; in subd.(d), substituted "any
court or any employee" for "any court, public guardian, public officer, or public agency, or any
employee"; in subd.(d)(2), substituted "Make the court or the employee" for "Make the court, public
guardian, public officer, or public agency, or the employee"; at the end of both sentences in subd.(e),
substituted "individual courts" for "individual counties";  and rewrote subd.(f), which had read:

"(f) To cover the costs of providing the written information required by this section, a county may
charge each private conservator a fee, not to exceed twenty dollars ($20)."

For reporting, operative, reimbursement and urgency effective provisions relating to Stats.2005, c. 75
(A.B.145), see Historical and Statutory Notes under Business and Professions Code § 467.1.

2002 Main Volume
The 1991 amendment rewrote subd.(f) relating to fees, which had read as follows:
"(f) To cover the costs of printing and mailing, a county may charge each private conservator a fee for

providing the written information required by this section, not to exceed ten dollars ($10)."
Former § 1835, added by Stats.1988, c. 742, § 1, amended by Stats.1989, c. 1360, § 125, relating to

similar subject matter, was repealed by Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
See this section.

Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et
seq.) at end of Code.

Derivation: Former § 1835, added by Stats.1988, c. 742, § 1, amended by Stats.1989, c. 1360, § 125.

Research References

Cross References

Deposit of fees or fines collected pursuant to this section in the Trial Court Trust Fund, effect of
prior agreements or practices, long-term revenue allocation schedule proposal, see Government
Code § 68085.5.

Organization and government of courts, collection of fees and fines pursuant to this section,
deposits, see Government Code § 68085.1.

Public guardian, generally, see Probate Code § 2900 et seq.

Law Review And Journal Commentaries

Appointment of a non-spouse as conservator is not in the best interest of a married conservatee.  21
J.Juv.L. 74 (2000).

Collateral References:

Witkin, Summary (9th ed) Wills §875
Witkin, Procedure (4th ed) Courts §434
The Rutter Group, Probate (Ross) §§1:104.1, 1:133.1, 1:133.2, 1:133.3
B-W Cal Civil Practice: Probate and Trust Proceedings §§27:21, 27:37

Chapter 4. Legal Capacity Of Conservatee



Article 2. Capacity To Give Informed Consent For Medical Treatment

§ 1880. Determination by court; order 

     •     Historical Notes     •     Research References

If the court determines that there is no form of medical treatment for which the conservatee has the capacity to
give an informed consent, the court shall (1) adjudge that the conservatee lacks the capacity to give informed
consent for medical treatment and (2) by order give the conservator of the person the powers specified in
Section 2355.  If an order is made under this section, the letters shall include a statement that the conservator
has the powers specified in Section 2355.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 1880 continues Section 1880 of the repealed Probate Code without substantive change.  The

word "letters" has been substituted for the phrase "letters of conservatorship."  See Section 52(b)
(defining "letters").

Section 1880 applies only where the court determines that the conservatee lacks capacity to give
informed consent to any form of medical treatment.  See also Section 2355 and the Comment
thereto.  If the conservatee has capacity to give informed consent to some forms of medical
treatment but lacks capacity to give informed consent to other forms of medical treatment, an order
under Section 1880 is not appropriate.  In such a case, if medical treatment is required and the
conservatee lacks capacity to give informed consent to that treatment, a court order authorizing the
treatment must be obtained under Section 2357.  For general provisions, see Sections 1000-1004
(rules of practice), 1020-1023 (petitions and other papers), 1040-1050 (hearings and orders).  See
also Section 2750 (order affecting the legal capacity of conservatee pursuant to this chapter an
appealable order).  As to the effect of final order, see Section 2103.  For background on the
provisions of this part, see the Comment to this part under the part heading. [20
Cal.L.Rev.Comm.Reports 1001 (1990)].

Research References

Official Forms

Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Historical And Statutory Notes

2002 Main Volume
Former § 1880, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this section.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et



seq.) at end of Code.
Derivation: Former § 1880, added by Stats.1979, c. 726, § 3.

Cross References

Court ordered medical treatment, see Probate Code § 2357.
Duration of order, see Probate Code § 1897.
Legal and civil rights of persons involuntarily detained under Lanterman-Petris-Short Act, see

Welfare and Institutions Code § 5325 et seq.
Letters, defined, see Probate Code § 52.
Letters of conservatorship, see Probate Code § 2310 et seq.
Modification or revocation of order, see Probate Code § 1898.
Petition for order, modification or revocation of order, see Probate Code § 1891.
Termination of order, see Probate Code § 1896.

Law Review And Journal Commentaries

Comatose conservatee and restrictions of legal capacity.  7 W.St.U.L.Rev. 205 (1980).
Sterilization of incompetents and the "Late Probate Court" in California: How bad law makes hard

cases. B. Abbott Goldberg, 18 Pac.L.J. 1 (1986).
2002 Main Volume

Collateral References:

Witkin, Summary (9th ed) Wills §§821, 886, 887, 915
The Rutter Group, Probate (Ross) §1:139
B-W Cal Civil Practice: Probate and Trust Proceedings §§27:57, 27:58, 27:59, 27:60, 27:62, 27:63,

27:64, 27:65, 27:66, 27:68, 28:58, 29:7
Cal Jur 3d Guard & C §§417, 418
 California Conservatorships and Guardianships (CEB, 1990) §§9.23 et seq.
Mental competency of patient to consent to surgical operation or medical treatment.  25 ALR3d

1439.

§ 1881. Inability of conservatee to give informed medical consent; judicial determination; factors 

     •     Historical Notes     •     Research References

(a) A conservatee shall be deemed unable to give informed consent to any form of medical treatment pursuant
to Section 1880 if, for all medical treatments, the conservatee is unable to respond knowingly and intelligently
to queries about medical treatment or is unable to participate in a treatment decision by means of a rational
thought process.

(b) In order for a court to determine that a conservatee is unable to respond knowingly and intelligently to
queries about his or her medical treatment or is unable to participate in treatment decisions by means of a
rational thought process, a court shall do both of the following:

(1) Determine that, for all medical treatments, the conservatee is unable to understand at least one of the
following items of minimum basic medical treatment information:

(A) The nature and seriousness of any illness, disorder, or defect that the conservatee has or may develop.

(B) The nature of any medical treatment that is being or may be recommended by the conservatee's health care
providers.

(C) The probable degree and duration of any benefits and risks of any medical intervention that is being or may



be recommended by the conservatee's health care providers, and the consequences of lack of treatment.

(D) The nature, risks, and benefits of any reasonable alternatives.

(2) Determine that one or more of the mental functions of the conservatee described in subdivision (a) of
Section 811 is impaired and that there is a link between the deficit or deficits and the conservatee's inability to
give informed consent.

(c) A deficit in the mental functions listed in subdivision (a) of Section 811 may be considered only if the
deficit by itself, or in combination with one or more other mental function deficits, significantly impairs the
conservatee's ability to understand the consequences of his or her decisions regarding medical care.

(d) In determining whether a conservatee's mental functioning is so severely impaired that the conservatee lacks
the capacity to give informed consent to any form of medical treatment, the court may take into consideration
the frequency, severity, and duration of periods of impairment.

(e) In the interest of minimizing unnecessary expense to the parties to a proceeding, paragraph (2) of
subdivision (b) shall not apply to a petition pursuant to Section 1880 wherein the conservatee, after notice by
the court of his or her right to object which, at least, shall include an interview by a court investigator pursuant
to Section 1826 prior to the hearing on the petition, does not object to the proposed finding of incapacity, or
waives any objections.

CREDIT(S)
(Added by Stats.1995, c. 842 (S.B.730), § 8.  Amended by Stats.1996, c. 178 (S.B.1650), § 8.)

Research References

Official Forms

Mandatory and optional forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Historical Notes

Historical And Statutory Notes

2002 Main Volume
Sections 12 and 13 of Stats.1995, c. 842 (S.B.730), provide:
"Sec. 12. This act shall be known and may be cited as the Due Process in Competence Determinations

Act.
"Sec. 13. This act shall not apply to proceedings under the Welfare and Institutions Code."
The 1996 amendment, in subds.(b)(2) and (c), substituted "811" for "812"; and in subd.(e), substituted

"prior to the hearing on the petition" for "prior to the time at which the petition is filed".

Cross References

Health care decisions, generally, see Probate Code § 4600 et seq.

Law Review And Journal Commentaries

Assessing mental capacity and susceptibility to undue influence. James E. Spar, Marc Hankin and
Ann B. Stodden, 13 Behavioral Sciences and the Law 391 (1995).

Civil procedure; appointment of conservator for a person of unsound mind.  Gregory T. Flahive, 27
Pac.L.J. 471 (1996).

Lasting wishes.  Marshall S. Zolla, Deborah Elizabeth Zolla, 23 L.A.Law. 42 (2000).



Mind over matters; The question of an elder's legal capacity nearly always involves issues of fraud
and undue influence.  Sherrill Y. Tanibata, 30 L.A. Law. 28 (Oct. 2007).

Review of Selected 1995 California Legislation.  27 Pac.L.J. 349 (1996).
2002 Main Volume

Collateral References:

Witkin, Summary (9th ed) Wills §§29C, 886
The Rutter Group, Probate (Ross) §1:48.10
B-W Cal Civil Practice: Probate and Trust Proceedings §27:57
Cal Transactions Forms: Estate Planning §§8:33, 8:61
Cal Jur 3d Guard & C §417

§ 1890. Order; inclusion in order appointing conservator; limited conservatee; physician's declaration 

     •     Historical Notes     •     Research References

(a) An order of the court under Section 1880 may be included in the order of appointment of the conservator if
the order was requested in the petition for the appointment of the conservator or, except in the case of a limited
conservator, may be made subsequently upon a petition made, noticed, and heard by the court in the manner
provided in this article.

(b) In the case of a petition filed under this chapter requesting that the court make an order under this chapter or
that the court modify or revoke an order made under this chapter, when the order applies to a limited
conservatee, the order may only be made upon a petition made, noticed, and heard by the court in the manner
provided by Article 3 (commencing with Section 1820) of Chapter 1.

(c) No court order under Section 1880, whether issued as part of an order granting the original petition for
appointment of a conservator or issued subsequent thereto, may be granted unless supported by a declaration,
filed at or before the hearing on the request, executed by a licensed physician, or a licensed psychologist within
the scope of his or her licensure, and stating that the proposed conservatee or the conservatee, as the case may
be, lacks the capacity to give an informed consent for any form of medical treatment and the reasons therefor.
Nothing in this section shall be construed to expand the scope of practice of psychologists as set forth in the
Business and Professions Code.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.1992, c. 572 (S.B.1455), § 4;
Stats.1996, c. 563 (S.B.392), § 10; Stats.1997, c. 724 (A.B.1172), § 10.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 1890 continues Section 1890 of the repealed Probate Code without change.
Section 1890 permits an order under Section 1880 to be made when the conservatorship is established or

later.  There is no right to jury trial in a proceeding under this article.  See Section 1452.  For general
provisions, see Sections 1000-1004 (rules of practice), 1020-1023 (petitions and other papers),
1040-1050 (hearings and orders).  For general provisions relating to notice of hearing, see Sections
1200-1221, 1460-1469.  See also Sections 1260-1265 (proof of giving notice), 2700-2702 (notice to
persons who request special notice).  As to the effect of final order, see Section 2103.  For
background on the provisions of this part, see the Comment to this part under the part heading.  See
also Report of Assembly Committee on Judiciary on Assembly Bills Nos. 261 and 167, reprinted in



15 Cal.L.Revision Comm'n Reports 1061, 1075 (1980).  [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Research References

Official Forms

Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Historical And Statutory Notes

2002 Main Volume
The 1992 amendment, in subd.(c), inserted "or a licensed psychologist within the scope of his or her

licensure" and added the sentence relating to construction of the section to expand the scope of
psychologists' practice.

The 1996 amendment, in the first sentence of subd.(c), substituted "shall be supported by a declaration,
filed at or before the hearing on the request" for "shall be accompanied by a declaration"; and
inserted "and stating" following "within the scope of his or her licensure,".

Stats.1997, c. 724, in subd.(c), substituted "No court order under Section 1880, whether issued as part of
an order granting the original petition for appointment of a conservator or issued subsequent thereto,
may be granted unless supported" for "Any request for a court order under Section 1880, whether
made as part of the original petition for appointment of a conservator or subsequent thereto, shall be
supported".

Former § 1890, added by Stats.1989, c. 1080, § 11, relating to similar subject matter, was repealed by
Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this section.

Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et
seq.) at end of Code.

Former § 1890, added by Stats.1979, c. 726, § 3, amended by Stats.1980, c. 1304, § 21, relating to
similar subject matter, was repealed by Stats.1989, c. 1080, § 10.  See this section.

Derivation: Former § 1890, added by Stats.1989, c. 1080, § 11.
Former § 1890, added by Stats.1979, c. 726, § 3, amended by Stats.1980, c. 1304, § 21.

Law Review And Journal Commentaries

Chapter 724: The California Bar Association's 1997 omnibus probate law amendments.  Derek P.
Cole, 29 McGeorge L.Rev. 397 (1998).

Review of Selected 1992 California Legislation. 24 Pac.L.J. 603 (1993).
2002 Main Volume

Collateral References:

Witkin, Summary (9th ed) Wills §§886, 887, 981
B-W Cal Civil Practice: Probate and Trust Proceedings §§27:58, 27:59
Cal Jur 3d Guard & C §§417, 418

§ 1891. Petition for order; modification or revocation; contents 

     •     Historical Notes     •     Research References

(a) A petition may be filed under this article requesting that the court make an order under Section 1880 or that
the court modify or revoke an order made under Section 1880.  The petition shall state facts showing that the
order requested is appropriate.



(b) The petition may be filed by any of the following:

(1) The conservator.

(2) The conservatee.

(3) The spouse, domestic partner, or any relative or friend of the conservatee.

(c) The petition shall set forth, so far as they are known to the petitioner, the names and addresses of the spouse
or domestic partner and of the relatives of the conservatee within the second degree.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.2001, c. 893 (A.B.25), § 26.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 1891 continues Section 1891 of the repealed Probate Code without change.  Sections 1891 to

1896 adapt the procedure for appointment of a conservator to the situation where an order affecting
the capacity of the conservatee to give informed consent to medical treatment is sought apart from
appointment of a conservator.  Sections 1891-1896 do not, however, grant the right to a jury trial on
the issue.  See Section 1452.  For general provisions relating to petitions and other papers, see
Sections 1020-1023.  For background on the provisions of this part, see the Comment to this part
under the part heading.  See also Report of Assembly Committee on Judiciary on Assembly Bills
Nos. 261 and 167, reprinted in 15 Cal.L.Revision Comm'n Reports 1061, 1075 (1980).  [20
Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

2002 Main Volume
Stats.2001, c. 893 (A.B.25), in subd.(b)(3), inserted ", domestic partner,"; and, in subd.(c), inserted "or

domestic partner".
Governor's signing message regarding Stats.2001, c. 893 (A.B.25), see Historical and Statutory Notes

under Civil Code § 1714.01.
Former § 1891, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this section.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Derivation: Former § 1891, added by Stats.1979, c. 726, § 3.

Research References

Cross References

Domestic partner, defined, see Probate Code § 37.

Law Review And Journal Commentaries

Equal protection.  Jon W. Davidson, 114 Los Angeles Daily J. 6 (Nov. 28, 2001).
Legal recognition of same-sex conjugal relationships: The 2003 California Domestic Partner Rights

and Responsibilities Act in comparative civil rights and family law perspective.  Grace Ganz
Blumberg, 51 UCLA L. Rev. 1555 (2004).

2002 Main Volume



Collateral References:

Witkin, Summary (9th ed) Wills §§887, 917A
B-W Cal Civil Practice: Probate and Trust Proceedings §§27:60, 27:61, 27:66, 27:67
Cal Jur 3d Guard & C §418

§ 1892. Notice of hearing 

     •     Historical Notes     •     Research References

Notice of the hearing on the petition shall be given for the period and in the manner provided in Chapter 3
(commencing with Section 1460) of Part 1.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 1892 continues Section 1892 of the repealed Probate Code without change.  For general

provisions relating to notice of hearing, see Sections 1200-1221, 1460-1469.  See also Sections
1260-1265 (proof of giving notice), 2700-2702 (notice to persons who request special notice).  For
background on the provisions of this part, see the Comment to this part under the part heading.  See
also Recommendation Relating to Notice in Guardianship and Conservatorship Proceedings, 18
Cal.L.Revision Comm'n Reports 1793, 1802-03 (1985).  [20 Cal.L.Rev.Comm.Reports 1001
(1990)].

Historical And Statutory Notes

2002 Main Volume
Former § 1892, added by Stats.1987, c. 923, § 66, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this section.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Former § 1892, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1987, c. 923, § 65, operative July 1, 1988.
Derivation: Former § 1892, added by Stats.1987, c. 923, § 66.
Former § 1892, added by Stats.1979, c. 726, § 3.

Research References

Cross References

Mailing, completion, see Probate Code § 1467.
2002 Main Volume

Collateral References:

Witkin, Summary (9th ed) Wills §887
Cal Jur 3d Guard & C §419



§ 1893. Attendance of conservatee at hearing 

     •     Historical Notes     •     Research References

The conservatee shall be produced at the hearing except in the following cases:

(a) Where the conservatee is out of state when served and is not the petitioner.

(b) Where the conservatee is unable to attend the hearing by reason of medical inability established (1) by the
affidavit or certificate of a licensed medical practitioner or (2) if the conservatee is an adherent of a religion
whose tenets and practices call for reliance on prayer alone for healing and is under treatment by an accredited
practitioner of that religion, by the affidavit of the practitioner.  The affidavit or certificate is evidence only of
the conservatee's inability to attend the hearing and shall not be considered in determining the issue of the legal
capacity of the conservatee.  Emotional or psychological instability is not good cause for the absence of the
conservatee from the hearing unless, by reason of such instability, attendance at the hearing is likely to cause
serious and immediate physiological damage to the conservatee.

(c) Where the court investigator has reported to the court that the conservatee has expressly communicated that
the conservatee (1) is not willing to attend the hearing and (2) does not wish to contest the petition, and the
court makes an order that the conservatee need not attend the hearing.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 1893 continues Section 1893 of the repealed Probate Code without change.  For background on

the provisions of this part, see the Comment to this part under the part heading. [20
Cal.L.Rev.Comm.Reports 1001 (1990)].

Research References

Official Forms

Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Historical And Statutory Notes

2002 Main Volume
Former § 1893, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this section.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Derivation: Former § 1893, added by Stats.1979, c. 726, § 3.

Cross References

Affidavits, see Code of Civil Procedure §§ 2003, 2009 et seq.
Capacity determinations, generally, see Probate Code § 3200 et seq.



Court investigator, see Probate Code §§ 1419, 1454.
Information given to conservatee prior to granting petition, see Probate Code § 1895.
2002 Main Volume

Collateral References:

Witkin, Summary (9th ed) Wills §887
B-W Cal Civil Practice: Probate and Trust Proceedings §27:63
Cal Jur 3d Guard & C §§420, 422

§ 1894. Court investigator; duties; report 

     •     Historical Notes     •     Research References

If the petition alleges that the conservatee is not willing to attend the hearing or upon receipt of an affidavit or
certificate attesting to the medical inability of the conservatee to attend the hearing, the court investigator shall
do all of the following:

(a) Interview the conservatee personally.

(b) Inform the conservatee of the contents of the petition, of the nature, purpose, and effect of the proceeding,
and of the right of the conservatee to oppose the petition, attend the hearing, and be represented by legal
counsel.

(c) Determine whether it appears that the conservatee is unable to attend the hearing and, if able to attend,
whether the conservatee is willing to attend the hearing.

(d) Determine whether the conservatee wishes to contest the petition.

(e) Determine whether the conservatee wishes to be represented by legal counsel and, if so, whether the
conservatee has retained legal counsel and, if not, the name of an attorney the conservatee wishes to retain.

(f) If the conservatee has not retained counsel, determine whether the conservatee desires the court to appoint
legal counsel.

(g) Determine whether the appointment of legal counsel would be helpful to the resolution of the matter or is
necessary to protect the interests of the conservatee in any case where the conservatee does not plan to retain
legal counsel and has not requested the court to appoint legal counsel.

(h) Report to the court in writing, at least five days before the hearing, concerning all of the foregoing,
including the conservatee's express communications concerning both (1) representation by legal counsel and (2)
whether the conservatee is not willing to attend the hearing and does not wish to contest the petition.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 1894 continues Section 1894 of the repealed Probate Code without change.  For background on

the provisions of this part, see the Comment to this part under the part heading. [20
Cal.L.Rev.Comm.Reports 1001 (1990)].



Historical And Statutory Notes

2002 Main Volume
Former § 1894, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this section.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Derivation: Former § 1894, added by Stats.1979, c. 726, § 3.

Research References

Cross References

Court investigator, see Probate Code §§ 1419, 1454.

Collateral References:

Witkin, Summary (9th ed) Wills §887
B-W Cal Civil Practice: Probate and Trust Proceedings §27:64
Cal Jur 3d Guard & C §421

§ 1895. Hearing, appearances; information to conservatee 

     •     Historical Notes     •     Research References

(a) The conservatee, the spouse, the domestic partner, any relative, or any friend of the conservatee, the
conservator, or any other interested person may appear at the hearing to support or oppose the petition.

(b) Except where the conservatee is absent from the hearing and is not required to attend the hearing under the
provisions of Section 1893 and any showing required by Section 1893 has been made, the court shall, prior to
granting the petition, inform the conservatee of all of the following:

(1) The nature and purpose of the proceeding.

(2) The nature and effect on the conservatee's basic rights of the order requested.

(3) The conservatee has the right to oppose the petition, to be represented by legal counsel if the conservatee so
chooses, and to have legal counsel appointed by the court if unable to retain legal counsel.

(c) After the court informs the conservatee of the matters listed in subdivision (b) and prior to granting the
petition, the court shall consult the conservatee to determine the conservatee's opinion concerning the order
requested in the petition.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.2001, c. 893 (A.B.25), § 27.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 1895 continues Section 1895 of the repealed Probate Code without change.  For general

provisions relating to hearings and orders, see Sections 1040-1050.  For background on the
provisions of this part, see the Comment to this part under the part heading. [20



Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

2002 Main Volume
Stats.2001, c. 893 (A.B.25), in subd.(a), substituted "spouse, the domestic partner, any relative, or any

friend" for "spouse or any relative or friend".
Governor's signing message regarding Stats.2001, c. 893 (A.B.25), see Historical and Statutory Notes

under Civil Code § 1714.01.
Former § 1895, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this section.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Derivation: Former § 1895, added by Stats.1979, c. 726, § 3.

Research References

Cross References

Appointment of legal counsel, see Probate Code § 1470 et seq.
Domestic partner, defined, see Probate Code § 37.
Interested person, see Probate Code § 1424.

Law Review And Journal Commentaries

Equal protection.  Jon W. Davidson, 114 Los Angeles Daily J. 6 (Nov. 28, 2001).
Legal recognition of same-sex conjugal relationships: The 2003 California Domestic Partner Rights

and Responsibilities Act in comparative civil rights and family law perspective.  Grace Ganz
Blumberg, 51 UCLA L. Rev. 1555 (2004).

Collateral References:

Witkin, Summary (9th ed) Wills §887
B-W Cal Civil Practice: Probate and Trust Proceedings §27:65
Cal Jur 3d Guard & C §422

§ 1896. Order; termination 

     •     Historical Notes

(a) If the court determines that the order requested in the petition is proper, the court shall make the order.

(b) The court, in its discretion, may provide in the order that, unless extended by subsequent order of the court,
the order or specific provisions of the order terminate at a time specified in the order.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 1896 continues Section 1896 of the repealed Probate Code without change.  For general



provisions relating to hearings and orders, see Sections 1040-1050.  See also Section 2750 (order
affecting legal capacity of conservatee pursuant to this chapter an appealable order).  As to the effect
of final order, see Section 2103.  For background on the provisions of this part, see the Comment to
this part under the part heading. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

2002 Main Volume
Former § 1896, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this section.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Derivation: Former § 1896, added by Stats.1979, c. 726, § 3.

Collateral References:

Witkin, Summary (9th ed) Wills §887
B-W Cal Civil Practice: Probate and Trust Proceedings §27:66
Cal Jur 3d Guard & C §423
Mental competency of patient to consent to surgical operation or medical treatment.  25 ALR3d

1439.

§ 1897. Duration of order 

     •     Historical Notes     •     Research References

An order of the court under Section 1880 continues in effect until the earliest of the following times:

(1) The time specified in the order, if any.

(2) The time the order is modified or revoked.

(3) The time the conservatorship is terminated.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 1897 continues Section 1897 of the repealed Probate Code without change.  For authority to

make an order limited in duration, see Section 1896.  For modification or revocation of the order, see
Section 1898.  As to the effect of final order, see Section 2103.  For termination of conservatorship,
see Chapter 3 (commencing with Section 1860).  For background on the provisions of this part, see
the Comment to this part under the part heading.  See also Report of Assembly Committee on
Judiciary on Assembly Bills Nos. 261 and 167, reprinted in 15 Cal.L.Revision Comm'n Reports
1061, 1075 (1980).  [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

2002 Main Volume
Former § 1897, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this section.



Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et
seq.) at end of Code.

Derivation: Former § 1897, added by Stats.1979, c. 726, § 3.

Research References

Cross References

Termination of conservatorship, see Probate Code § 1860 et seq.

Collateral References:

Witkin, Summary (9th ed) Wills §887
B-W Cal Civil Practice: Probate and Trust Proceedings §27:66
Cal Jur 3d Guard & C §424

§ 1898. Modification or revocation of order 

     •     Historical Notes

An order of the court under Section 1880 may be modified or revoked upon a petition made, noticed, and heard
by the court in the manner provided in this article.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 1898 continues Section 1898 of the repealed Probate Code without change.  This section makes

clear that the court may modify or revoke an order relating to capacity of the conservatee to give
informed consent to medical treatment.  For general provisions, see Sections 1000-1004 (rules of
practice), 1020-1023 (petitions and other papers), 1040-1050 (hearings and orders).  For general
provisions relating to notice of hearing, see Sections 1200-1221, 1460-1469.  See also Sections
1260-1265 (proof of giving notice), 2700-2702 (notice to persons who request special notice).  See
also Section 2750 (order pursuant to this chapter affecting legal capacity of conservatee an
appealable order).  As to the effect of final order, see Section 2103.  For background on the
provisions of this part, see the Comment to this part under the part heading.  See also Report of
Assembly Committee on Judiciary on Assembly Bills Nos. 261 and 167, reprinted in 15
Cal.L.Revision Comm'n Reports 1061, 1075 (1980).  [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

2002 Main Volume
Former § 1898, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this section.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Derivation: Former § 1898, added by Stats.1979, c. 726, § 3.

Collateral References:



Witkin, Summary (9th ed) Wills §887
Cal Jur 3d Guard & C §424

Part 4. Provisions Common To Guardianship And Conservatorship

Chapter 5. Powers And Duties Of Guardian Or Conservator Of The Person

§ 2350. Definitions 

     •     Historical Notes     •     Research References

As used in this chapter:

(a) "Conservator" means the conservator of the person.

(b) "Guardian" means the guardian of the person.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 2350 continues Section 2350 of the repealed Probate Code without change.  This chapter deals

with powers and duties of a guardian or conservator of the person.  The definitions in Section 2350
permit shorthand reference to such a guardian or conservator in this chapter.  If one person is
appointed conservator of the person and estate, or guardian of the person and estate, that person has
the powers and duties conferred by this chapter.  For background on the provisions of this part, see
the Comment to this part under the part heading. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

2002 Main Volume
Former § 2350, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this section.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Derivation: Former § 2350, added by Stats.1979, c. 726, § 3.

Research References

Cross References

Nonresident ward or conservatee, powers and duties of guardian or conservator, see Probate Code §
2107.

Collateral References:



Witkin, Summary (9th ed) Agency §246Z
Witkin, Summary (9th ed) Wills §§897, 913, 916
B-W Cal Civil Practice: Probate and Trust Proceedings §§28:35, 28:46
 Cal Digest of Official Reports 3d Series, Guardianship and Conservatorship §§19 et seq., 46 et seq.

§ 2350. Definitions 

     •     Historical Notes     •     Research References

As used in this chapter:

(a) "Conservator" means the conservator of the person.

(b) "Guardian" means the guardian of the person.

(c) "Residence" does not include a regional center established pursuant to Chapter 5 (commencing with Section
4620) of Division 4.5 of the Welfare and Institutions Code.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.2008, c. 293 (A.B.1340), § 7.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 2350 continues Section 2350 of the repealed Probate Code without change.  This chapter deals

with powers and duties of a guardian or conservator of the person.  The definitions in Section 2350
permit shorthand reference to such a guardian or conservator in this chapter.  If one person is
appointed conservator of the person and estate, or guardian of the person and estate, that person has
the powers and duties conferred by this chapter.  For background on the provisions of this part, see
the Comment to this part under the part heading. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

2008 Legislation
Stats.2008, c. 293 (A.B.1340), added subd.(c).
2002 Main Volume
Former § 2350, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this section.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Derivation: Former § 2350, added by Stats.1979, c. 726, § 3.

Research References

Cross References

Nonresident ward or conservatee, powers and duties of guardian or conservator, see Probate Code §
2107.

Collateral References:

Witkin, Summary (9th ed) Agency §246Z



Witkin, Summary (9th ed) Wills §§897, 913, 916
B-W Cal Civil Practice: Probate and Trust Proceedings §§28:35, 28:46
 Cal Digest of Official Reports 3d Series, Guardianship and Conservatorship §§19 et seq., 46 et seq.

§ 2351. Care, custody, control and education 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) Subject to subdivision (b), the guardian or conservator, but not a limited conservator, has the care, custody,
and control of, and has charge of the education of, the ward or conservatee.

(b) Where the court determines that it is appropriate in the circumstances of the particular conservatee, the
court, in its discretion, may limit the powers and duties that the conservator would otherwise have under
subdivision (a) by an order stating either of the following:

(1) The specific powers that the conservator does not have with respect to the conservatee's person and
reserving the powers so specified to the conservatee.

(2) The specific powers and duties the conservator has with respect to the conservatee's person and reserving to
the conservatee all other rights with respect to the conservatee's person that the conservator otherwise would
have under subdivision (a).

(c) An order under this section (1) may be included in the order appointing a conservator of the person or (2)
may be made, modified, or revoked upon a petition subsequently filed, notice of the hearing on the petition
having been given for the period and in the manner provided in Chapter 3 (commencing with Section 1460) of
Part 1.

(d) The guardian or conservator, in exercising his or her powers, may not hire or refer any business to an entity
in which he or she has a financial interest except upon authorization of the court.  Prior to authorization from
the court, the guardian or conservator shall disclose to the court in writing his or her financial interest in the
entity.  For the purposes of this subdivision, "financial interest" shall mean (1) an ownership interest in a sole
proprietorship, a partnership, or a closely held corporation, or (2) an ownership interest of greater than 1 percent
of the outstanding shares in a publicly traded corporation, or (3) being an officer or a director of a corporation.
This subdivision shall apply only to conservators and guardians required to register with the Statewide Registry
under Chapter 13 (commencing with Section 2850).

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.2000, c. 565 (A.B.1950), § 4.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 2351 continues Section 2351 of the repealed Probate Code without substantive change.

Subdivisions (b) and (c) give the court flexibility to make an order appropriate to the particular
conservatee.  Subdivision (b) is useful because the broad power given the conservator under
subdivision (a) may be more than is needed if the conservator is appointed on voluntary petition of a
developmentally disabled adult.  Subdivision (b) gives the court authority that may be useful in other
types of cases where a voluntary or involuntary conservatorship is established.  Under subdivision
(b), for example, the court has discretion to make an order allowing the conservatee to fix his or her
own residence or to make decisions concerning his or her own education.  See also Section 2650
(continued failure to perform duties or incapacity to perform duties suitably is grounds for removal



of guardian or conservator).  For general provisions, see Sections 1000-1004 (rules of practice),
1020-1023 (petitions and other papers), 1040-1050 (hearings and orders), 2103 (effect of final
order).  See also Sections 1021 (petition to be verified), 1041 (clerk to set petition for hearing).  For
general provisions relating to notice of hearing, see Sections 1200-1221, 1460-1469.  See also
Sections 1260-1265 (proof of giving notice), 2700-2702 (notice to persons who request special
notice).  For background on the provisions of this part, see the Comment to this part under the part
heading. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

2002 Main Volume
Stats.2000, c. 565 (A.B.1950), added subd.(d), relating to guardians or conservators referring business to

entities in which they have a financial interest; and made nonsubstantive changes throughout the
section.

Former § 2351, added by Stats.1979, c. 726, § 3, amended by Stats.1980, c. 1304, § 22, relating to
similar subject matter, was repealed by Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
See this section.

Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et
seq.) at end of Code.

Derivation: Former § 1500, enacted by Stats.1931, c. 281, p. 674, § 1500, amended by Stats.1959, c.
1983, p. 4589, § 1; Stats.1961, c. 608, p. 1757, § 2; Stats.1976, c. 1357, p. 6186, § 14; Stats.1978, c.
1315, p. 4304, § 1. Code of Civil Procedure § 1753, amended by Stats.1907, c. 514, p. 943, § 1.
Stats.1850, c. 115, pp. 269, 270, §§ 7, 14; Stats.1865-66, c. 335, p. 380, § 1. Code of Civil Procedure
§ 1765, amended by Stats.1911, c. 628, p. 1191,§ 1; Stats.1921, c. 140, p. 139, § 1.

Former § 1851, added by Stats.1957, c. 1902, p. 3310, § 1, amended by Stats.1976, c. 1357, p. 6197, §
29; Stats.1978, c. 1315, p. 4307, § 5.

Former § 2351, added by Stats.1979, c. 726, § 3, amended by Stats.1980, c. 1304, § 22.

Research References

Cross References

Additional powers of guardian nominated by will, see Probate Code § 2108.

Law Review And Journal Commentaries

Chapter 565: One more law to reform conservatorships and guardianships; but is it needed?  Erik R.
Beauchamp, 32 McGeorge L.Rev. 647 (2001).

Jurisdictional requirements in determining custody of children in California.  37 Cal.L.Rev. 455
(1949).

Representing families affected by HIV/Aids: How the proposed Federal Standby Guardianship Act
facilitates future planning in the best interests of the child and family.  Kelly C. Rozmus, 6
Am.U.J.Gender & L. 299 (1998).

2002 Main Volume

Collateral References:

Witkin, Summary (9th ed) Wills §§913, 914
The Rutter Group, Family Law (Hogoboom & King) §7:34
The Rutter Group, Probate (Ross) §§1:139, 1:140, 1:140.2
B-W Cal Civil Practice: Probate and Trust Proceedings §§28:46, 28:47, 28:51, 28:52
Cal Transactions Forms: Estate Planning §6:16
Cal Jur 3d Guard & C §§97, 100
Use of funds of incompetent for benefit of other than incompetent.  99 ALR2d 946; 24 ALR3d 863.



Who may make election for incompetent to take under or against will.  21 ALR3d 320.
Guardian's authority, without seeking court approval, to exercise ward's right to revoke trust.  53

ALR4th 1297.

Notes Of Decisions

Authority of guardian 2
Bankruptcy 6
Claims against state 7
Duties, standard of performance 3
Guardian's authority over ward 2
Jurisdiction 8
Mental facility placement 5
Nature of guardianship 1
Parental rights 4
Review 9
Standard of performance of duties 3
State, claims against 7
Ward, guardian's authority over 2

1. Nature of guardianship

A guardian by nature is entitled to the charge only of the person of the ward, and not of his personal estate.
Kendall v. Miller (1858) 9 Cal. 591. Guardian And Ward  35

2. Guardian's authority over ward

A guardian has the custody and care of his ward, and guardian may limit ward's activities in a reasonable
manner for ward's own benefit, but cannot without good reason deny ward such freedom as is essential to her
welfare. Browne v. Superior Court in and for City and County of San Francisco (1940) 16 Cal.2d 593, 107 P.2d
1. Guardian And Ward  29

3. Standard of performance of duties

The guardian of minor child or incompetent person exercises trust demanding highest degree of good faith and
confidence. In re Guardianship of Carlon's Estate (App. 1941) 43 Cal.App.2d 204, 110 P.2d 488. Guardian And
Ward  37; Mental Health  179

Guardian of person of minor stands in place of parent, and must supply watchfulness, care, and discipline. In re
Howard's Guardianship (1933) 218 Cal. 607, 24 P.2d 486. Guardian And Ward  29

4. Parental rights

Authority of parent ceases upon appointment of guardian of person of child, but such suspension of parental
authority would not divest natural father of substantial interest in proceeding initiated by officer of juvenile
division of county probation department to have father's minor child declared ward of juvenile court. In re
Rauch (App. 1951) 103 Cal.App.2d 690, 230 P.2d 115. Guardian And Ward  17; Infants  200

A parent or other relative of minor child under guardian's control may seek child's custody by petition. In re
White's Guardianship (App. 3 Dist. 1948) 84 Cal.App.2d 624, 191 P.2d 466. Guardian And Ward  29;
Child Custody  400

Where court had previously found that father had abandoned his minor child to her grandfather, and court had
appointed grandfather as guardian, and court on subsequent application found that father was a fit and proper
person to have custody of the minor, it was not an abuse of discretion to allow father access to the child and to



permit the minor to visit him at his home one-half of the time that she was not in school and upon Saturdays and
Sundays. In re Ross' Guardianship (App. 1907) 6 Cal.App. 597, 92 P. 671. Guardian And Ward  29; Child
Custody  280

5. Mental facility placement

Only a conservator appointed pursuant to the Lanterman-Petris-Short Act is empowered to place his
conservatee in an entirely locked "L" facility. 58 Op.Atty.Gen. 50, 1-17-75.

Guardian of person suffering harmless chronic mental unsoundness or nonpsychotic senile person needing care,
treatment and supervision outside family home, as well as public guardian, have authority to place ward in
suitable place and require him to stay there except that placement and detention in mental facilities is limited
under §§ 1460 (repealed), 1500 (repealed; see, now, this section).  34 Op.Atty.Gen. 313, 12-31-59.

6. Bankruptcy

Person adjudged incompetent could, on petition of guardian, authorized by probate court, be adjudicated
voluntary bankrupt. In re Clinton, S.D.Cal.1930, 41 F.2d 749. Bankruptcy  2222.1

7. Claims against state

Showing by mentally incapacitated person with claim against state that her only representative was public
guardian as conservator of the person is prima facie evidence that no one has authority to prosecute her claim,
and may be sufficient to toll time for filing application for leave to file late claim against state. Kagy v. Napa
State Hospital (App. 1 Dist. 1994) 33 Cal.Rptr.2d 741, 28 Cal.App.4th 1, as modified. States  184.7

One-year statute of limitations on incapacitated minor's ability to apply for leave to file late claim against state
was tolled, even assuming that minor's parents had authority to file claim on her behalf during period when she
was represented by public guardian, during period, after minor attained age of majority, when she was
represented only by guardian; guardian lacked any power to file claim on minor's behalf, had no apparent
interest in doing so, and may not even have known of minor's injuries. Kagy v. Napa State Hospital (App. 1
Dist. 1994) 33 Cal.Rptr.2d 741, 28 Cal.App.4th 1, as modified. States  184.7

8. Jurisdiction

Jurisdiction of probate court in a guardianship proceeding is a continuing one, and, as arm of the court, the
guardian in his duties acts under the authority of the court which appointed him, and no other court has power
to interfere with that continuing control. In re Reynolds' Guardianship (App. 3 Dist. 1943) 60 Cal.App.2d 669,
141 P.2d 498. Guardian And Ward  2

The order regulating control of minor by his guardian, who was also his paternal grandfather, by providing
certain times at which custody of the child should be turned over to maternal grandparents, was within
jurisdiction of probate court and would not be disturbed in absence of a showing of an abuse of discretion. In re
Reynolds' Guardianship (App. 3 Dist. 1943) 60 Cal.App.2d 669, 141 P.2d 498. Guardian And Ward  29;
Child Custody  277

9. Review

A trial court's order limiting a conservator's powers, like an injunction, defines the rights of the parties in the
future and is subject to modification based on changes in the law; in such a case, a reviewing court applies the
law in effect at the time it renders its opinion. Conservatorship of Wendland (2001) 110 Cal.Rptr.2d 412, 26
Cal.4th 519, 28 P.3d 151, rehearing denied. Mental Health  179

§ 2351.5. Limited conservator; modification of powers; notice; hearing 



     •     Historical Notes     •     Research References

(a) Subject to subdivision (b):

(1) The limited conservator has the care, custody, and control of the limited conservatee.

(2) The limited conservator shall secure for the limited conservatee those habilitation or treatment, training,
education, medical and psychological services, and social and vocational opportunity as appropriate and as will
assist the limited conservatee in the development of maximum self-reliance and independence.

(b) A limited conservator does not have any of the following powers or controls over the limited conservatee
unless those powers or controls are specifically requested in the petition for appointment of a limited
conservator and granted by the court in its order appointing the limited conservator:

(1) To fix the residence or specific dwelling of the limited conservatee.

(2) Access to the confidential records and papers of the limited conservatee.

(3) To consent or withhold consent to the marriage of, or the entrance into a registered domestic partnership by,
the limited conservatee.

(4) The right of the limited conservatee to contract.

(5) The power of the limited conservatee to give or withhold medical consent.

(6) The limited conservatee's right to control his or her own social and sexual contacts and relationships.

(7) Decisions concerning the education of the limited conservatee.

(c) Any limited conservator, the limited conservatee, or any relative or friend of the limited conservatee may
apply by petition to the superior court of the county in which the proceedings are pending to have the limited
conservatorship modified by the elimination or addition of any of the powers which must be specifically
granted to the limited conservator pursuant to subdivision (b).  The petition shall state the facts alleged to
establish that the limited conservatorship should be modified.  The granting or elimination of those powers is
discretionary with the court.  Notice of the hearing on the petition shall be given for the period and in the
manner provided in Chapter 3 (commencing with Section 1460) of Part 1.

(d) The limited conservator or any relative or friend of the limited conservatee may appear and oppose the
petition.  The court shall hear and determine the matter according to the laws and procedures relating to the trial
of civil actions, including trial by jury if demanded.  If any of the powers which must be specifically granted to
the limited conservator pursuant to subdivision (b) are granted or eliminated, new letters of limited
conservatorship shall be issued reflecting the change in the limited conservator's powers.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.2005, c. 418 (S.B.973), § 28.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 2351.5 restates Section 2351.5 of the repealed Probate Code without substantive change.  For

general provisions, see Sections 1000-1004 (rules of practice), 1020-1023 (petitions and other
papers), 1040-1050 (hearings and orders), 2103 (effect of final order).  See also Sections 1021
(petition to be verified), 1041 (clerk to set petition for hearing).  For general provisions relating to
notice of hearing, see Sections 1200-1221, 1460-1469.  See also Sections 1260-1265 (proof of



giving notice), 2700-2702 (notice to persons who request special notice).  See also Section 2650
(continued failure to perform duties or incapacity to perform duties suitably is grounds for removal
of guardian or conservator).  For background on the provisions of this part, see the Comment to this
part under the part heading. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

2005 Legislation
Stats.2005, c. 418 (S.B.973), in subd.(b)(3), inserted ", or the entrance into a registered domestic

partnership by,"; and substituted "those" for "such" in three places.
Legislative intent and cost reimbursement provisions relating to Stats.2005, c. 418 (S.B.973), see

Historical and Statutory Notes under Education Code § 22007.5.
2002 Main Volume
Former § 2351.5, added by Stats.1980, c. 1304, § 23, amended by Stats.1987, c. 923, § 69, relating to

similar subject matter, was repealed by Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
See this section.

Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et
seq.) at end of Code.

Derivation: Former § 2351.5, added by Stats.1980, c. 1304, § 23, amended by Stats.1987, c. 923, § 69.

Research References

Cross References

Capacity of conservatee to give informed consent for medical treatment, see Probate Code § 1880 et
seq.

Capacity of conservatee to marry, see Probate Code §§ 1900, 1901.
Determination of place of residence, see Government Code § 244.
Letters, generally, see Probate Code § 2310 et seq.
Marriage, generally, see Family Code § 300 et seq.
Persons capable of contracting, see Civil Code §§ 1556, 1557.

Law Review And Journal Commentaries

Appointment of a non-spouse as conservator is not in the best interest of a married conservatee.  21
J.Juv.L. 74 (2000).

2002 Main Volume

Collateral References:

Witkin, Summary (9th ed) Wills §§983, 984
Witkin, Procedure (4th ed) Trial §106
The Rutter Group, Probate (Ross) §1:141
B-W Cal Civil Practice: Probate and Trust Proceedings §§25:3, 28:48, 29:7, 29:12, 29:16, 29:17,

29:35, 29:36
Cal Jur 3d Guard & C §98
 California Conservatorships and Guardianships (CEB, 1990) §14.4.

§ 2352. Residence of ward or conservatee 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) The guardian may establish the residence of the ward at any place within this state without the permission of



the court.  The guardian shall select the least restrictive appropriate residence that is available and necessary to
meet the needs of the ward, and that is in the best interests of the ward.

(b) The conservator may establish the residence of the conservatee at any place within this state without the
permission of the court.  The conservator shall select the least restrictive appropriate residence, as described in
Section 2352.5, that is available and necessary to meet the needs of the conservatee, and that is in the best
interests of the conservatee.

(c) If permission of the court is first obtained, a guardian or conservator may establish the residence of a ward
or conservatee at a place not within this state.

(d) An order under subdivision (c) shall require the guardian or conservator either to return the ward or
conservatee to this state, or to cause a guardianship or conservatorship proceeding or its equivalent to be
commenced in the place of the new residence, when the ward or conservatee has resided in the place of new
residence for a period of four months or a longer or shorter period specified in the order.

(e)(1) The guardian or conservator shall file a notice of change of residence with the court within 30 days of the
date of the change.  The conservator shall include in the notice of change of residence a declaration stating that
the conservatee's change of residence is consistent with the standard described in subdivision (b).  The Judicial
Council shall, on or before January 1, 2008, develop one or more forms of notice and declaration to be used for
this purpose.

(2) The guardian or conservator shall mail a copy of the notice to all persons entitled to notice under
subdivision (b) of Section 1511 or subdivision (b) of Section 1822 and shall file proof of service of the notice
with the court.  The court may, for good cause, waive the mailing requirement pursuant to this paragraph in
order to prevent harm to the conservatee or ward.

(3) If the guardian or conservator proposes to remove the ward or conservatee from his or her personal
residence, the guardian or conservator shall mail a notice of his or her intention to change the residence of the
ward or conservatee to all persons entitled to notice under subdivision (b) of Section 1511 and subdivision (b)
of Section 1822.  In the absence of an emergency, that notice shall be mailed at least 15 days before the
proposed removal of the ward or conservatee from his or her personal residence.  If the notice is served less
than 15 days prior to the proposed removal of the ward or conservatee, the guardian or conservatee shall set
forth the basis for the emergency in the notice.  The guardian or conservator shall file proof of service of that
notice with the court.

(f) This section does not apply where the court has made an order under Section 2351 pursuant to which the
conservatee retains the right to establish his or her own residence.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.2006, c. 490 (S.B.1116), § 1.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 2352 continues Section 2352 of the repealed Probate Code without change.  See also Section

2750 (order granting permission to fix residence at a place not within this state an appealable order).
For background on the provisions of this part, see the Comment to this part under the part heading.
[20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Research References



Official Forms

Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Historical And Statutory Notes

2006 Legislation
Stats.2006, c. 490 (S.B.1116), rewrote this section, which had read:
"(a) The guardian or conservator may fix the residence of the ward or conservatee at either of the

following:
"(1) Any place within this state without the permission of the court.  In fixing the residence, the

guardian or conservator shall select the least restrictive appropriate setting which is available and
necessary to meet the needs of the ward or conservatee, and which is in the best interests of the ward
or conservatee.  In making a determination of the appropriate level of care for wards or conservatees,
guardians or conservators may utilize the statewide nursing home preadmission screening program
or a comparable assessment by a community-based case management organization.

"(2) A place not within this state if permission of the court is first obtained.
"(b) An order under paragraph (2) of subdivision (a) shall require the guardian or conservator either to

return the ward or conservatee to this state, or to cause a guardianship or conservatorship proceeding
or its equivalent to be commenced in the place of the new residence, when the ward or conservatee
has resided in the place of new residence for a period of four months or such longer or shorter period
as is specified in the order.

"(c) The guardian or conservator shall promptly mail to the court notice of all changes in the residence
of the ward or conservatee.

"(d) This section does not apply where the court has made an order under Section 2351 pursuant to
which the conservatee retains the right to fix his or her own residence."

Sections 8 and 9 of Stats.2006, c. 490 (S.B.1116), provide:
"SEC. 8. This act shall become operative only if Senate Bill 1550 [Stats.2006, c. 491], Senate Bill

1716 [Stats.2006, c. 492], and Assembly Bill 1363 [Stats.2006, c. 493] of the 2005-06 Regular
Session are enacted and become effective on or before January 1, 2007.

"SEC. 9. This act, together with Senate Bill 1550 [Stats.2006, c. 491], Senate Bill 1716 [Stats.2006,
c. 492], and Assembly Bill 1363 [Stats.2006, c. 493], shall be known and may be cited as the
Omnibus Conservatorship and Guardianship Reform Act of 2006."

2002 Main Volume
Former § 2352, added by Stats.1979, c. 726, § 3, amended by Stats.1986, c. 615,§ 1, relating to similar

subject matter, was repealed by Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this
section.

Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et
seq.) at end of Code.

Derivation: Former § 1500, enacted by Stats.1931, c. 281, § 1500, amended by Stats.1959, c. 1983, § 1;
Stats.1961, c. 608, § 2; Stats.1976, c. 1357, § 14; Stats.1978, c. 1315, § 1.

Former § 1851, added by Stats.1957, c. 1902, § 1, amended by Stats.1976, c. 1357, § 29; Stats.1978, c.
1315, § 5.

Former § 2352, added by Stats.1979, c. 726, § 3, amended by Stats.1986, c. 615,§ 1.
Code of Civil Procedure § 1753, amended by Stats.1907, c. 514, § 1.
Code of Civil Procedure § 1765, amended by Stats.1911, c. 628, § 1; Stats.1921, c. 140, § 1.
Stats.1865-66, c. 335, § 1.
Stats.1850, c. 115, §§ 7, 14.

Cross References

Determination of place of residence, see Government Code § 244.



Notice, mailing, see Probate Code § 1215 et seq.
Notice, posting, see Probate Code § 1230.
Notice, proof of giving notice, see Probate Code § 1260 et seq.
Notice, special notice, see Probate Code § 1250 et seq.
Notice, this code, generally, see Probate Code § 1200 et seq.
Notice, this division, generally, see Probate Code § 1460 et seq.
Request for special notice, see Probate Code § 2700 et seq.
Service of process, generally, see Code of Civil Procedure § 413.10 et seq.
Service of process, mail, see Code of Civil Procedure § 415.30 and § 1012 et seq.
Service of process, personal delivery, see Code of Civil Procedure § 415.10.
Service of process, proof of service, see Code of Civil Procedure § 417.10 et seq.
Service of process, publication, see Code of Civil Procedure § 415.50.

Law Review And Journal Commentaries

Durable power of attorney for health care: Enhancing the printed forms.  Sheila S. Nevins, 14
L.A.Law. 40 (Nov. 1991).

Losing it in California: Conservatorship and the social organization of aging.  Lawrence M.
Friedman, June O. Starr, 73 Wash.U.L.Q. 1501 (1995).

Representing families affected by HIV/Aids: How the proposed Federal Standby Guardianship Act
facilitates future planning in the best interests of the child and family.  Kelly C. Rozmus, 6
Am.U.J.Gender & L. 299 (1998).

Collateral References:

Witkin, Summary (9th ed) Wills §914
The Rutter Group, Probate (Ross) §1:139
B-W Cal Civil Practice: Probate and Trust Proceedings §§28:51, 28:52, 28:72, 28:73
Cal Transactions Forms: Estate Planning §6:16
Cal Jur 3d Guard & C §100

Notes Of Decisions

Removal from state 1
Residency of guardian 2

1. Removal from state

The superior court has no power to make order prohibiting divorced husband from removing divorced spouses's
minor children, whose custody was awarded him, from state, wherein they lived with their maternal
grandparents, in absence of finding that such removal would prejudice their rights or welfare. Shea v. Shea
(App. 1950) 100 Cal.App.2d 60, 223 P.2d 32. Child Custody  261

The superior court has no power to make order which, in effect, gave custody of divorced spouses' minor
children to their maternal grandparents, residing in state, by prohibiting children's father, awarded their custody,
from removing them from state, in absence of finding that both parents were unfit for children's custody. Shea
v. Shea (App. 1950) 100 Cal.App.2d 60, 223 P.2d 32. Child Custody  261

Where a guardian of wards domiciled in California obtained an order permitting him to remove them to another
state, "there to remain until the further order of the court, and" subsequently the guardian was discharged
without being required to return the wards to California, the domicile of the wards continued to be California,
since the wards themselves were incapable of changing their domicile, and the order of the court permitting
their removal indicated no intention to surrender jurisdiction of their persons. In re Henning's Estate (1900) 128



Cal. 214, 60 P. 762. Domicile  5

Probate court was empowered to permit minor's guardian to fix ward's residence in other state. Ricci v. Superior
Court of Alameda County (App. 1 Dist. 1930) 107 Cal.App. 395, 290 P. 517. Domicile  5; Guardian And
Ward  29

Minor having been removed from state by permission of probate court, state courts were powerless to enforce
any order in nature of canceling such permission. Ricci v. Superior Court of Alameda County (App. 1 Dist.
1930) 107 Cal.App. 395, 290 P. 517. Guardian And Ward  29

2. Residency of guardian

Section 1500 (repealed; see, now, this section) providing that guardian of person of a ward might have fixed
residence of ward at any place in state, but not elsewhere without permission of court, inferentially recognized
possibility that nonresident or one proposing to leave state might have been appointed guardian, and authorized
probate court to fix residence of minor in place outside the state to which guardian wished to remove himself.
Levy, Guardianship of (App. 1955) 137 Cal.App.2d 237, 290 P.2d 320. Guardian And Ward  10

§ 2352. Residence of ward or conservatee 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) The guardian may establish the residence of the ward at any place within this state without the permission of
the court.  The guardian shall select the least restrictive appropriate residence that is available and necessary to
meet the needs of the ward, and that is in the best interests of the ward.

(b) The conservator may establish the residence of the conservatee at any place within this state without the
permission of the court.  The conservator shall select the least restrictive appropriate residence, as described in
Section 2352.5, that is available and necessary to meet the needs of the conservatee, and that is in the best
interests of the conservatee.

(c) If permission of the court is first obtained, a guardian or conservator may establish the residence of a ward
or conservatee at a place not within this state.  Notice of the hearing on the petition to establish the residence of
the ward or conservatee out of state, together with a copy of the petition, shall be given in the manner required
by subdivision (a) of Section 1460 to all persons entitled to notice under subdivision (b) of Section 1511 or
subdivision (b) of Section 1822.

(d) An order under subdivision (c) shall require the guardian or conservator either to return the ward or
conservatee to this state, or to cause a guardianship or conservatorship proceeding or its equivalent to be
commenced in the place of the new residence, when the ward or conservatee has resided in the place of new
residence for a period of four months or a longer or shorter period specified in the order.

(e)(1) The guardian or conservator shall file a notice of change of residence with the court within 30 days of the
date of the change.  The guardian or conservator shall include in the notice of change of residence a declaration
stating that the ward's or conservatee's change of residence is consistent with the standard described in
subdivision (b).

(2) The guardian or conservator shall mail a copy of the notice to all persons entitled to notice under
subdivision (b) of Section 1511 or subdivision (b) of Section 1822 and shall file proof of service of the notice
with the court.  The court may, for good cause, waive the mailing requirement pursuant to this paragraph in
order to prevent harm to the conservatee or ward.

(3) If the guardian or conservator proposes to remove the ward or conservatee from his or her personal
residence, except as provided by subdivision (c), the guardian or conservator shall mail a notice of his or her
intention to change the residence of the ward or conservatee to all persons entitled to notice under subdivision



(b) of Section 1511 and subdivision (b) of Section 1822.  In the absence of an emergency, that notice shall be
mailed at least 15 days before the proposed removal of the ward or conservatee from his or her personal
residence.  If the notice is served less than 15 days prior to the proposed removal of the ward or conservatee, the
guardian or conservatee shall set forth the basis for the emergency in the notice.  The guardian or conservator
shall file proof of service of that notice with the court.

(f) This section does not apply where the court has made an order under Section 2351 pursuant to which the
conservatee retains the right to establish his or her own residence.

(g) As used in this section, "guardian" or "conservator" includes a proposed guardian or proposed conservator
and "ward" or "conservatee" includes a proposed ward or proposed conservatee.

(h) This section does not apply to a person with developmental disabilities for whom the Director of the
Department of Developmental Services or a regional center, established pursuant to Chapter 5 (commencing
with Section 4620) of Division 4.5 of the Welfare and Institutions Code, acts as the conservator.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.2006, c. 490 (S.B.1116), § 1;
Stats.2008, c. 293 (A.B.1340), § 8.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 2352 continues Section 2352 of the repealed Probate Code without change.  See also Section

2750 (order granting permission to fix residence at a place not within this state an appealable order).
For background on the provisions of this part, see the Comment to this part under the part heading.
[20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Research References

Official Forms

Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Historical And Statutory Notes

2006 Legislation
Stats.2006, c. 490 (S.B.1116), rewrote this section, which had read:
"(a) The guardian or conservator may fix the residence of the ward or conservatee at either of the

following:
"(1) Any place within this state without the permission of the court.  In fixing the residence, the

guardian or conservator shall select the least restrictive appropriate setting which is available and
necessary to meet the needs of the ward or conservatee, and which is in the best interests of the ward
or conservatee.  In making a determination of the appropriate level of care for wards or conservatees,
guardians or conservators may utilize the statewide nursing home preadmission screening program
or a comparable assessment by a community-based case management organization.

"(2) A place not within this state if permission of the court is first obtained.
"(b) An order under paragraph (2) of subdivision (a) shall require the guardian or conservator either to

return the ward or conservatee to this state, or to cause a guardianship or conservatorship proceeding
or its equivalent to be commenced in the place of the new residence, when the ward or conservatee



has resided in the place of new residence for a period of four months or such longer or shorter period
as is specified in the order.

"(c) The guardian or conservator shall promptly mail to the court notice of all changes in the residence
of the ward or conservatee.

"(d) This section does not apply where the court has made an order under Section 2351 pursuant to
which the conservatee retains the right to fix his or her own residence."

Sections 8 and 9 of Stats.2006, c. 490 (S.B.1116), provide:
"SEC. 8. This act shall become operative only if Senate Bill 1550 [Stats.2006, c. 491], Senate Bill

1716 [Stats.2006, c. 492], and Assembly Bill 1363 [Stats.2006, c. 493] of the 2005-06 Regular
Session are enacted and become effective on or before January 1, 2007.

"SEC. 9. This act, together with Senate Bill 1550 [Stats.2006, c. 491], Senate Bill 1716 [Stats.2006,
c. 492], and Assembly Bill 1363 [Stats.2006, c. 493], shall be known and may be cited as the
Omnibus Conservatorship and Guardianship Reform Act of 2006."

2008 Legislation
Stats.2008, c. 293 (A.B.1340), in subd.(c), added the second sentence; rewrote subd.(e)(1); in

subd.(e)(3), in the first sentence, inserted "except as provided by subdivision (c),"; and added
subds.(g) and (h).  Prior to amendment, subd.(e)(1) had read:

"(e)(1) The guardian or conservator shall file a notice of change of residence with the court within 30
days of the date of the change.  The conservator shall include in the notice of change of residence a
declaration stating that the conservatee's change of residence is consistent with the standard
described in subdivision (b).  The Judicial Council shall, on or before January 1, 2008, develop one
or more forms of notice and declaration to be used for this purpose".

2002 Main Volume
Former § 2352, added by Stats.1979, c. 726, § 3, amended by Stats.1986, c. 615,§ 1, relating to similar

subject matter, was repealed by Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this
section.

Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et
seq.) at end of Code.

Derivation: Former § 1500, enacted by Stats.1931, c. 281, § 1500, amended by Stats.1959, c. 1983, § 1;
Stats.1961, c. 608, § 2; Stats.1976, c. 1357, § 14; Stats.1978, c. 1315, § 1.

Former § 1851, added by Stats.1957, c. 1902, § 1, amended by Stats.1976, c. 1357, § 29; Stats.1978, c.
1315, § 5.

Former § 2352, added by Stats.1979, c. 726, § 3, amended by Stats.1986, c. 615,§ 1.
Code of Civil Procedure § 1753, amended by Stats.1907, c. 514, § 1.
Code of Civil Procedure § 1765, amended by Stats.1911, c. 628, § 1; Stats.1921, c. 140, § 1.
Stats.1865-66, c. 335, § 1.
Stats.1850, c. 115, §§ 7, 14.

Cross References

Determination of place of residence, see Government Code § 244.
Notice, mailing, see Probate Code § 1215 et seq.
Notice, posting, see Probate Code § 1230.
Notice, proof of giving notice, see Probate Code § 1260 et seq.
Notice, special notice, see Probate Code § 1250 et seq.
Notice, this code, generally, see Probate Code § 1200 et seq.
Notice, this division, generally, see Probate Code § 1460 et seq.
Request for special notice, see Probate Code § 2700 et seq.
Service of process, generally, see Code of Civil Procedure § 413.10 et seq.
Service of process, mail, see Code of Civil Procedure § 415.30 and § 1012 et seq.
Service of process, personal delivery, see Code of Civil Procedure § 415.10.
Service of process, proof of service, see Code of Civil Procedure § 417.10 et seq.
Service of process, publication, see Code of Civil Procedure § 415.50.



Law Review And Journal Commentaries

Durable power of attorney for health care: Enhancing the printed forms.  Sheila S. Nevins, 14
L.A.Law. 40 (Nov. 1991).

Losing it in California: Conservatorship and the social organization of aging.  Lawrence M.
Friedman, June O. Starr, 73 Wash.U.L.Q. 1501 (1995).

Representing families affected by HIV/Aids: How the proposed Federal Standby Guardianship Act
facilitates future planning in the best interests of the child and family.  Kelly C. Rozmus, 6
Am.U.J.Gender & L. 299 (1998).

Collateral References:

Witkin, Summary (9th ed) Wills §914
The Rutter Group, Probate (Ross) §1:139
B-W Cal Civil Practice: Probate and Trust Proceedings §§28:51, 28:52, 28:72, 28:73
Cal Transactions Forms: Estate Planning §6:16
Cal Jur 3d Guard & C §100

Notes Of Decisions

Removal from state 1
Residency of guardian 2

1. Removal from state

The superior court has no power to make order prohibiting divorced husband from removing divorced spouses's
minor children, whose custody was awarded him, from state, wherein they lived with their maternal
grandparents, in absence of finding that such removal would prejudice their rights or welfare. Shea v. Shea
(App. 1950) 100 Cal.App.2d 60, 223 P.2d 32. Child Custody  261

The superior court has no power to make order which, in effect, gave custody of divorced spouses' minor
children to their maternal grandparents, residing in state, by prohibiting children's father, awarded their custody,
from removing them from state, in absence of finding that both parents were unfit for children's custody. Shea
v. Shea (App. 1950) 100 Cal.App.2d 60, 223 P.2d 32. Child Custody  261

Where a guardian of wards domiciled in California obtained an order permitting him to remove them to another
state, "there to remain until the further order of the court, and" subsequently the guardian was discharged
without being required to return the wards to California, the domicile of the wards continued to be California,
since the wards themselves were incapable of changing their domicile, and the order of the court permitting
their removal indicated no intention to surrender jurisdiction of their persons. In re Henning's Estate (1900) 128
Cal. 214, 60 P. 762. Domicile  5

Probate court was empowered to permit minor's guardian to fix ward's residence in other state. Ricci v. Superior
Court of Alameda County (App. 1 Dist. 1930) 107 Cal.App. 395, 290 P. 517. Domicile  5; Guardian And
Ward  29

Minor having been removed from state by permission of probate court, state courts were powerless to enforce
any order in nature of canceling such permission. Ricci v. Superior Court of Alameda County (App. 1 Dist.
1930) 107 Cal.App. 395, 290 P. 517. Guardian And Ward  29

2. Residency of guardian

Section 1500 (repealed; see, now, this section) providing that guardian of person of a ward might have fixed
residence of ward at any place in state, but not elsewhere without permission of court, inferentially recognized



possibility that nonresident or one proposing to leave state might have been appointed guardian, and authorized
probate court to fix residence of minor in place outside the state to which guardian wished to remove himself.
Levy, Guardianship of (App. 1955) 137 Cal.App.2d 237, 290 P.2d 320. Guardian And Ward  10

§ 2352.5. Presumption relating to residence of conservatee; level of care determination; conservatees with
developmental disabilities 

     •     Historical Notes

(a) It shall be presumed that the personal residence of the conservatee at the time of commencement of the
proceeding is the least restrictive appropriate residence for the conservatee.  In any hearing to determine if
removal of the conservatee from his or her personal residence is appropriate, that presumption may be
overcome by a preponderance of the evidence.

(b) Upon appointment, the conservator shall determine the appropriate level of care for the conservatee.

(1) That determination shall include an evaluation of the level of care existing at the time of commencement of
the proceeding and the measures that would be necessary to keep the conservatee in his or her personal
residence.

(2) If the conservatee is living at a location other than his or her personal residence at the commencement of the
proceeding, that determination shall either include a plan to return the conservatee to his or her personal
residence or an explanation of the limitations or restrictions on a return of the conservatee to his or her personal
residence in the foreseeable future.

(c) The determination made by the conservator pursuant to subdivision (b) shall be in writing, signed under
penalty of perjury, and submitted to the court within 60 days of appointment as conservator.

(d) The conservator shall evaluate the conservatee's placement and level of care if there is a material change in
circumstances affecting the conservatee's needs for placement and care.

(e)(1) This section shall not apply to a conservatee with developmental disabilities for whom the Director of
Developmental Services or a regional center for the developmentally disabled, established pursuant to Chapter
5 (commencing with Section 4620) of Division 4.5 of the Welfare and Institutions Code, acts as the conservator
and who receives services from a regional center pursuant to the Lanterman Developmental Disabilities Act
(Division 4.5 (commencing with Section 4500) of the Welfare and Institutions Code).

(2) Services, including residential placement, for a conservatee described in paragraph (1) who is a consumer,
as defined in Section 4512 of the Welfare and Institutions Code, shall be identified, delivered, and evaluated
consistent with the individual program plan process described in Article 2 (commencing with Section 4640) of
Chapter 5 of Division 4.5 of the Welfare and Institutions Code.

CREDIT(S)
(Added by Stats.2006, c. 490 (S.B.1116), § 2.  Amended by Stats.2007, c. 130 (A.B.299), § 195.)

Historical Notes

Historical And Statutory Notes

2006 Legislation
Provisions relating to operative date and title of act for Stats.2006, c. 490 (S.B.1116), see Historical and

Statutory Notes under Probate Code § 2352.
2007 Legislation
Stats.2007, c. 130 (A.B.299), made nonsubstantive changes to maintain the code.



Subordination of legislation by Stats.2007, c. 130 (A.B.299), to other 2007 legislation, see Historical
and Statutory Notes under Business and Professions Code § 650.

§ 2353. Medical treatment of ward 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) Subject to subdivision (b), the guardian has the same right as a parent having legal custody of a child to give
consent to medical treatment performed upon the ward and to require the ward to receive medical treatment.

(b) Except as provided in subdivision (c), if the ward is 14 years of age or older, no surgery may be performed
upon the ward without either (1) the consent of both the ward and the guardian or (2) a court order obtained
pursuant to Section 2357 specifically authorizing such treatment.

(c) The guardian may consent to surgery to be performed upon the ward, and may require the ward to receive
the surgery, in any case where the guardian determines in good faith based upon medical advice that the case is
an emergency case in which the ward faces loss of life or serious bodily injury if the surgery is not performed.
In such a case, the consent of the guardian alone is sufficient and no person is liable because the surgery is
performed upon the ward without the ward's consent.

(d) Nothing in this section requires the consent of the guardian for medical or surgical treatment for the ward in
any case where the ward alone may consent to such treatment under other provisions of law.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 2353 continues Section 2353 of the repealed Probate Code without substantive change.
Subdivisions (b) and (c) are similar to subdivision (b) of Section 5358 of the Welfare and Institutions

Code (Lanterman-Petris-Short Act).  See also In re Roger S., 19 Cal.3d 921, 931, 569 P.2d 1286,
1292, 141 Cal.Rptr. 298, 304 (1977) (minor over 14 has independent right to assert protections of
due process clause).

The immunity from liability provided by the second sentence of subdivision (c) does not extend to
malpractice.  The immunity is only for failure to obtain consent of the patient (the ward) to the
surgery.

Subdivision (d) makes clear that Section 2353 does not override such provisions as Civil Code Sections
25.5 (blood donation by minor), 25.7 (minor on active duty with armed services), 34.5 (surgical care
related to prevention or treatment of pregnancy), 34.6 (minor living apart from parent or guardian),
34.7 (surgical care related to diagnosis or treatment of contagious disease), 34.8 (surgical care
related to diagnosis or treatment of rape victim), 34.9 (surgical care related to diagnosis and
treatment of victim of sexual assault).  See also Health & Safety Code § 25958 (abortion in case of
unemancipated minor).  Also, nothing in Section 2353 or elsewhere in this chapter overrides state
quarantine regulations.  See, e.g., Health & Safety Code §§ 3050-3053.

Section 2353 does not deal with the question of what constitutes informed consent for the purpose of
medical treatment.  Concerning informed consent, see the Comment to Section 2354.

Unless the court otherwise orders, a temporary guardian of the person has the powers and duties
conferred by Section 2353.  Section 2252.

For background on the provisions of this part, see the Comment to this part under the part heading. [20
Cal.L.Rev.Comm.Reports 1001 (1990)].



Historical And Statutory Notes

2002 Main Volume
Former § 2353, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this section.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Derivation: Former § 2353, added by Stats.1979, c. 726, § 3.

Research References

Cross References

Additional powers of guardian nominated by will, see Probate Code § 2108.
Caregiver, authorization for medical or dental care of minor, see Family Code § 6550.
Consent by,

Director of regional center, see Welfare and Institutions Code § 4655.
Medical director of state hospital, see Welfare and Institutions Code § 7518.

Medical treatment for adult without conservator, authorization, see Probate Code § 3200 et seq.
Minors, caregivers, authorization affidavits, see Family Code § 6550.

Law Review And Journal Commentaries

Competent child's preferences in critical medical decisions. Loren Brian Mark, 11 W.St.U.L.Rev. 25
(1983).

Losing it in California: Conservatorship and the social organization of aging.  Lawrence M.
Friedman, June O. Starr, 73 Wash.U.L.Q. 1501 (1995).

Sterilization of incompetents and the "Late Probate Court" in California: How bad law makes hard
cases. B. Abbott Goldberg, 18 Pac.L.J. 1 (1986).

2002 Main Volume

Collateral References:

Witkin, Summary (9th ed) Contracts §356B
Witkin, Summary (9th ed) Wills §§902, 915
B-W Cal Civil Practice: Probate and Trust Proceedings §§28:20, 28:53, 28:54, 28:55, 28:57, 28:60
Cal Transactions Forms: Estate Planning §6:16
Cal Jur 3d Guard & C §§60, 103, 107
 California Conservatorships and Guardianships (CEB, 1990) §11.9.

Notes Of Decisions

Counsel, right to 2
Due process 1
Hearing 6
Life support 4
Medical procedures 3
Public guardian 5
Right to counsel 2
Surgical procedures 3
Withdrawal of life support 4



1. Due process

Parent or guardian may not waive right of minor of 14 years or more to procedural due process in determining
whether minor is mentally ill or disordered, and whether, if minor is not greatly disabled or dangerous to
himself or others as result of mental illness or disorder, he is likely to be benefitted by admission to state
hospital sought by his parent or guardian. In re Roger S.(1977) 141 Cal.Rptr. 298, 19 Cal.3d 921, 569 P.2d
1286. Constitutional Law  947

Due process or equal protection does not mandate judicial hearing before infant 14 years of age or older may be
committed to state hospital on application of parent or guardian and administrative hearing may be adequate to
satisfy due process. In re Roger S.(1977) 141 Cal.Rptr. 298, 19 Cal.3d 921, 569 P.2d 1286. Constitutional Law

 3143; Constitutional Law  4347

2. Right to counsel

Inasmuch as minor whose parents or guardian seeks to have him confined in state hospital may be presumed to
lack ability to marshal facts and evidence to effectively speak for himself, to call and examine witnesses, or to
discover and propose alternative treatment programs, due process requires that counsel be provided for minor.
In re Roger S.(1977) 141 Cal.Rptr. 298, 19 Cal.3d 921, 569 P.2d 1286. Constitutional Law  4347; Mental
Health  41

3. Surgical procedures

In guardianship proceeding in which plaintiffs sought to be appointed as guardians of defendants' 14-year-old
child who was born with Down's syndrome, it was not error for trial court to order a heart catheterization
procedure to be performed on child in the absence of a separate petition and hearing on that issue, since § 2357
permits such surgery authorization without a separate petition when essential information is presented timely
and the issue is fully litigated and determined during guardianship proceedings. Guardianship of Phillip B.(App.
1 Dist. 1983) 188 Cal.Rptr. 781, 139 Cal.App.3d 407. Mental Health  139

4. Life support

A California superior court lacks jurisdiction to order or approve the withholding or withdrawal of
extraordinary life support systems or procedures from a person made a ward or conservatee pursuant to this
code. 65 Op.Atty.Gen. 417, 7-2-82.

5. Public guardian

One-year statute of limitations on incapacitated minor's ability to apply for leave to file late claim against state
was tolled, even assuming that minor's parents had authority to file claim on her behalf during period when she
was represented by public guardian, during period, after minor attained age of majority, when she was
represented only by guardian; guardian lacked any power to file claim on minor's behalf, had no apparent
interest in doing so, and may not even have known of minor's injuries. Kagy v. Napa State Hospital (App. 1
Dist. 1994) 33 Cal.Rptr.2d 741, 28 Cal.App.4th 1, as modified. States  184.7

6. Hearing

Minors who are 14 years of age or older and who are confined in state hospitals under voluntary admissions
pursuant to statute may by petition for writ of habeas corpus allege that they are not mentally ill or disordered,
or that, even if mentally ill, they are not gravely disabled or dangerous and that treatment for which they are
confined is not reasonably likely to be beneficial; if petition states prima facie case, order to show cause should
issue and hearing should be held and if court finds that minor is not mentally ill or disordered, he must be
released; if that minor is found to be mentally ill or disordered, but not gravely disabled or dangerous, minor
may be released only if treatment in state hospital is found not to be reasonably likely to benefit him. In re
Roger S.(1977) 141 Cal.Rptr. 298, 19 Cal.3d 921, 569 P.2d 1286. Habeas Corpus  743; Habeas Corpus

 537.1



§ 2354. Medical treatment of conservatee not adjudicated to lack capacity to give informed consent 

     •     Historical Notes     •     Research References

(a) If the conservatee has not been adjudicated to lack the capacity to give informed consent for medical
treatment, the conservatee may consent to his or her medical treatment.  The conservator may also give consent
to the medical treatment, but the consent of the conservator is not required if the conservatee has the capacity to
give informed consent to the medical treatment, and the consent of the conservator alone is not sufficient under
this subdivision if the conservatee objects to the medical treatment.

(b) The conservator may require the conservatee to receive medical treatment, whether or not the conservatee
consents to the treatment, if a court order specifically authorizing the medical treatment has been obtained
pursuant to Section 2357.

(c) The conservator may consent to medical treatment to be performed upon the conservatee, and may require
the conservatee to receive the medical treatment, in any case where the conservator determines in good faith
based upon medical advice that the case is an emergency case in which the medical treatment is required
because (1) the treatment is required for the alleviation of severe pain or (2) the conservatee has a medical
condition which, if not immediately diagnosed and treated, will lead to serious disability or death.  In such a
case, the consent of the conservator alone is sufficient and no person is liable because the medical treatment is
performed upon the conservatee without the conservatee's consent.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 2354 continues Section 2354 of the repealed Probate Code without substantive change.  This

section provides clear guidelines where the conservatee has not been adjudicated to lack capacity to
give informed consent for medical treatment.  See Section 1880 (adjudication of lack of capacity to
give informed consent for medical treatment).

Under subdivision (a), if the conservatee consents to the medical treatment (which includes surgery),
there is no restriction imposed by this division on providing the medical treatment to the
conservatee.  Accordingly, medical personnel may safely rely on the conservatee's informed consent
as long as the conservatee has not been adjudicated to lack capacity to give informed consent for
medical treatment.  This section does not deal with the question of what constitutes informed
consent for the purpose of medical treatment.  In connection with what constitutes informed consent,
see Cobbs v. Grant, 8 Cal.3d 229, 502 P.2d 1, 104 Cal.Rptr. 505 (1972).

If the medical practitioner is unwilling to rely on consent of the conservatee, the practitioner may also
require consent of the conservator.  If the medical practitioner is willing to rely on consent of the
conservatee alone, a conservator who wishes to forestall the treatment must seek an adjudication
under Section 1880 that the conservatee lacks capacity to give informed consent for medical
treatment.  If the medical practitioner also requires consent of the conservator but the conservator
refuses to consent, the conservatee or other interested person may petition the court for an order
requiring the conservator to consent.  See Section 2357(i).

Consent of the conservator alone is sufficient consent for medical treatment if the conservatee does not
object to the treatment.  Accordingly, if the conservatee is in such condition that he or she is unable
to give consent, consent of the conservator is sufficient since consent of the conservatee is not



required under subdivision (a) — all that is required is that the conservatee not object.
Subdivisions (b) and (c) are drawn from Section 5358 of the Welfare and Institutions Code

(Lanterman-Petris-Short Act).  The immunity from liability provided by the second sentence of
subdivision (c) does not extend to malpractice; the immunity goes only to failure to obtain consent
of the patient (the conservatee).

Unless the court otherwise orders, a temporary conservator of the person has the powers and duties
conferred by Section 2354.  See Section 2252.

Section 2354 does not deal with payment of expenses of medical treatment; determining the
reasonableness of such expenses and paying them is the responsibility of the conservator of the
estate.  See Section 2430.

Where involuntary civil mental health treatment is involved, proceedings may be had only under the
Lanterman-Petris-Short Act, and not under this division.  See Section 2356(a).  See also Section
2356(b)-(e) (experimental drugs, convulsive treatment, sterilization, Natural Death Act, durable
power of attorney for health care).

For background on the provisions of this part, see the Comment to this part under the part heading. [20
Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

2002 Main Volume
Former § 2354, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this section.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Derivation: Former § 2354, added by Stats.1979, c. 726, § 3.

Research References

Cross References

Adjudication of lack of capacity to give informed consent for medical treatment, see Probate Code §
1880.

Consent by,
Director of regional center, see Welfare and Institutions Code § 4655.
Medical director of state hospital, see Welfare and Institutions Code § 7518.

Gravely disabled persons, medical treatment of conservatee, see Welfare and Institutions Code §
5358.2.

Human experimentation, informed consent, see Health and Safety Code § 24175.
Medical treatment for adult without conservator, authorization, see Probate Code § 3200 et seq.

Law Review And Journal Commentaries

Decisional capacity, older human research subjects, and IRBs: Beyond forms and guidelines.
Marshall B. Kapp, 9 Stan.L. & Pol'y Rev. 359 (1998).

2002 Main Volume

Collateral References:

Witkin, Summary (9th ed) Wills §§821, 903, 915
The Rutter Group, Probate (Ross) §1:157
B-W Cal Civil Practice: Probate and Trust Proceedings §§28:20, 28:58, 28:59, 28:60
Cal Transactions Forms: Estate Planning §8:77
Cal Jur 3d Guard & C §§60, 104



§ 2355. Medical treatment of conservatee adjudicated to lack capacity to make health care decisions 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) If the conservatee has been adjudicated to lack the capacity to make health care decisions, the conservator
has the exclusive authority to make health care decisions for the conservatee that the conservator in good faith
based on medical advice determines to be necessary.  The conservator shall make health care decisions for the
conservatee in accordance with the conservatee's individual health care instructions, if any, and other wishes to
the extent known to the conservator.  Otherwise, the conservator shall make the decision in accordance with the
conservator's determination of the conservatee's best interest.  In determining the conservatee's best interest, the
conservator shall consider the conservatee's personal values to the extent known to the conservator.  The
conservator may require the conservatee to receive the health care, whether or not the conservatee objects.  In
this case, the health care decision of the conservator alone is sufficient and no person is liable because the
health care is administered to the conservatee without the conservatee's consent.  For the purposes of this
subdivision, "health care" and "health care decision" have the meanings provided in Sections 4615 and 4617,
respectively.

(b) If prior to the establishment of the conservatorship the conservatee was an adherent of a religion whose
tenets and practices call for reliance on prayer alone for healing, the treatment required by the conservator
under the provisions of this section shall be by an accredited practitioner of that religion.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.1999, c. 658 (A.B.891), § 12,
operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 2355 continues Section 2355 of the repealed Probate Code without change.  Subdivision (a)

makes clear that, when the conservatee has been adjudicated to lack capacity to give informed
consent to medical treatment (Section 1880), the power to give consent rests exclusively with the
conservator.  The adjudication of lack of capacity referred to in Section 2355 may be included in the
order of appointment of the conservator or may be made upon a subsequently filed petition.  See
Section 1890.

The immunity provided by the last sentence of subdivision (a) does not extend to malpractice; the
immunity goes only to failure to obtain consent of the patient (the conservatee).  Section 2355 does
not deal with the question of what constitutes informed consent.  Concerning informed consent, see
the Comment to Section 2354.  If the conservator fails to consent to or to obtain medical treatment
for the conservatee, the court, upon petition of the conservatee or an interested person, may order the
conservator to consent to or to obtain such treatment.  See Section 2357(i).

Subdivision (b) provides recognition of the religious beliefs of the conservatee prior to conservatorship
insofar as those beliefs relate to medical treatment.  The subdivision does not limit the authority of
the court under Section 2357.

Where involuntary civil mental health treatment is involved, proceedings may be had only under the
Lanterman-Petris-Short Act, and not under this division.  See Section 2536(a).  See also Section
2536(b)-(e) (experimental drugs, convulsive treatment, sterilization, Natural Death Act).  As to
sterilization of an adult, see Sections 1950-1969.

For background on the provisions of this part, see the Comment to this part under the part heading. [20
Cal.L.Rev.Comm.Reports 1001 (1990)].



1999 Amendment
Subdivision (a) of Section 2355 is amended to add the second sentence providing a standard for making

health care decisions. This standard is the same in substance as the standard applicable to other
surrogate health care decisionmakers under the Health Care Decisions Law of Division 4.7
(commencing with Section 4600). See Sections 4684 (standard governing agent's health care
decisions under power of attorney for health care), 4714 (standard governing statutory surrogate's
health care decisions). Under this standard, the surrogate has both the right and fiduciary duty ("shall
make health care decisions") to make a decision based on the individual circumstances of the
conservatee. As amended, subdivision (a) is consistent with Conservatorship of Drabick, 220 Cal.
App. 3d 185, 245 Cal. Rptr. 840 (1988):

Incapacitated patients retain the right to have appropriate medical decisions made on their behalf. An
appropriate medical decision is one that is made in the patient's best interests, as opposed to the
interests of the hospital, the physicians, the legal system, or someone else. To summarize, California
law gives persons a right to determine the scope of their own medical treatment, this right survives
incompetence in the sense that incompetent patients retain the right to have appropriate decisions
made on their behalf, and Probate Code section 2355 delegates to conservators the right and duty to
make such decisions.

Id. at 205. Use of the terms "health care" and "health care decision" from the Health Care Decisions Law
make clear that the scope of health care decisions that can be made by a conservator under this
section is the same as provided in the Health Care Decisions Law.

The importance of the statutory language concerning the exclusive authority of the conservator and the
duty this places on the conservator was also emphasized in Drabick:

The statute gives the conservator the exclusive authority to exercise the conservatee's rights, and it is the
conservator who must make the final treatment decision regardless of how much or how little
information about the conservatee's preferences is available. There is no necessity or authority for
adopting a rule to the effect that the conservatee's desire to have medical treatment withdrawn must
be proved by clear and convincing evidence or another standard. Acknowledging that the patient's
expressed preferences are relevant, it is enough for the conservator, who must act in the
conservatee's best interests, to consider them in good faith.

Id. at 211-12. The intent of the rule in subdivision (a) is to protect and further the patient's interest in
making a health care decision in accordance with the patient's expressed desires, where known, and
if not, to make a decision in the patient's best interest, taking personal values into account. The
necessary determinations are to be made by the conservator, whether private or public, in accordance
with the statutory standard. Court control or intervention in this process is neither required by
statute, nor desired by the courts. See, e.g., Conservatorship of Morrison, 206 Cal. App. 3d 304, 312,
253 Cal. Rptr. 530 (1988).Drabick, 200 Cal. App. 3d at 198-200. See also Sections 4650(c)
(legislative findings), 4750 (judicial intervention disfavored).

This section does not specify any special evidentiary standard for the determination of the conservatee's
wishes or best interest. Consequently, the general rule applies: the standard is by preponderance of
the evidence. Proof is not required by clear and convincing evidence. [29 Cal.L.Rev.Comm. Reports
App. 6 (1999)]

2001-2002 Annual Report
In Conservatorship of Wendland, 26 Cal. 4th 519, 28 P.3d 151, 110 Cal. Rptr. 2d 412 (2001), the court

held that, while constitutional on its face, Probate Code Section 2355 (medical treatment of
conservatee who lacks capacity to give informed consent) should be construed to minimize the
possibility of its unconstitutional application by requiring clear and convincing evidence to support
withholding life-sustaining treatment from a conscious conservatee. [31 Cal.L.Rev.Comm. Reports
29 (2001)].

Historical And Statutory Notes

2002 Main Volume
Stats.1999, c. 658 (A.B.891) rewrote subd.(a), which formerly read:



"(a) If the conservatee has been adjudicated to lack the capacity to give informed consent for medical
treatment, the conservator has the exclusive authority to give consent for such medical treatment to
be performed on the conservatee as the conservator in good faith based on medical advice
determines to be necessary and the conservator may require the conservatee to receive such medical
treatment, whether or not the conservatee objects.  In any such case, the consent of the conservator
alone is sufficient and no person is liable because the medical treatment is performed upon the
conservatee without the conservatee's consent."

Former § 2355, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by
Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this section.

Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et
seq.) at end of Code.

Derivation: Former § 2355, added by Stats.1979, c. 726, § 3.

Research References

Cross References

Adjudication of lack of capacity to give informed consent for medical treatment, see Probate Code §
1880.

Consent by,
Director of regional center, see Welfare and Institutions Code § 4655.
Medical director of state hospital, see Welfare and Institutions Code § 7518.

Court ordered medical treatment, see Probate Code § 2357.
Gravely disabled persons, medical treatment of conservatee, see Welfare and Institutions Code §

5358.2.
Health care decisions, generally, see Probate Code § 4600 et seq.
Human experimentation, informed consent, see Health and Safety Code § 24175.

Law Review And Journal Commentaries

Chapter 658: California's health care decisions law.  Jeanine Lewis, 31 McGeorge L.Rev. 501
(2000).

Comatose conservatee and restrictions of legal capacity.  7 W.St.U.L.Rev. 205 (1980).
Conservatorship of Wendland: In the Supreme Court of California.  17 Issues L. & Med. 199 (2001).
Death, life, and uncertainty: Allocating the risk of error in the decision to terminate life support.

Michelle M. Mello, 109 Yale L.J. 635 (1999).
Decisionmaking at the end of life: Patients with alzheimer's or other dementias.  Leslie Pickering

Francis, 35 Ga.L.Rev. 539 (2001).
The incompetent individual's right to refuse life-sustaining medical treatment: Legislating, not

litigating, a profoundly private decision.  27 Suffolk U.L.Rev. 905 (1993).
Nursing home residents and the new California health care decisions law.  David M. English,

Rebecca C. Morgan, 31 McGeorge L.Rev. 733 (2000).
The right to refuse life-sustaining treatment in California: Who should decide and by what standard?

32 Santa Clara L.Rev. 1021 (1992).
Sterilization of incompetents and the "Late Probate Court" in California: How bad law makes hard

cases. B. Abbott Goldberg, 18 Pac.L.J. 1 (1986).
2002 Main Volume

Collateral References:

Witkin, Summary (9th ed) Wills §§886, 915, 918
The Rutter Group, Probate (Ross) §§1:139, 1:140.1, 1:140.3
B-W Cal Civil Practice: Probate and Trust Proceedings §§28:61, 28:62, 28:70



Cal Transactions Forms: Estate Planning §8:78
Cal Jur 3d Guard & C §§105, 417
 California Conservatorships and Guardianships (CEB, 1990) §§9.21 et seq.

Notes Of Decisions

Nasogastric tube 5
Parens patriae power 1
Right to refuse medical treatment 2
Standard of proof 6
Sterilization 3
Sufficiency of evidence 7
Withdrawal of life support 4

1. Parens patriae power

Decisions made by conservators typically derive their authority from the parens patriae power of the state to
protect incompetent persons. Conservatorship of Wendland (2001) 110 Cal.Rptr.2d 412, 26 Cal.4th 519, 28
P.3d 151, rehearing denied. Mental Health  179

2. Right to refuse medical treatment

The right to an appropriate decision by a court-appointed conservator does not necessarily equate with the
conservatee's right to refuse medical treatment, or obviously take precedence over the conservatee's right to life
or the state's interest in preserving life. Conservatorship of Wendland (2001) 110 Cal.Rptr.2d 412, 26 Cal.4th
519, 28 P.3d 151, rehearing denied. Health  912

3. Sterilization

Conservators were not entitled to have conservatee, who was unable to consent to sterilization, sterilized
inasmuch as there was neither evidence of necessity for contraception nor sufficient evidence that less intrusive
means of contraception were not presently available to the conservatee. Conservatorship of Valerie N.(1985)
219 Cal.Rptr. 387, 40 Cal.3d 143, 707 P.2d 760. Mental Health  57

4. Withdrawal of life support

Conservator of incompetent person in vegetative state with no hope of recovery is authorized to decide,
considering medical advice and conservatee's best interests, that medical treatment in the form of artificial life
support should be withdrawn and conservatee permitted a natural death. Conservatorship of Drabick (App. 6
Dist. 1988) 245 Cal.Rptr. 840, 200 Cal.App.3d 185, review denied, certiorari denied 109 S.Ct. 399, 488 U.S.
958, 102 L.Ed.2d 387, rehearing denied 109 S.Ct. 828, 488 U.S. 1024, 102 L.Ed.2d 816. Health  915

Court approval is not required for decision of conservator of incompetent person in vegetative state with no
hope of recovery to withdraw medical treatment in the form of artificial life support, absent disagreement
among interested persons. Conservatorship of Drabick (App. 6 Dist. 1988) 245 Cal.Rptr. 840, 200 Cal.App.3d
185, review denied, certiorari denied 109 S.Ct. 399, 488 U.S. 958, 102 L.Ed.2d 387, rehearing denied 109 S.Ct.
828, 488 U.S. 1024, 102 L.Ed.2d 816. Health  915

Medical advice that will support conservator's decision to forego life sustaining treatment for conservatee must
include prognosis that there is no reasonable possibility of conservatee's return to cognitive and sapient life.
Conservatorship of Drabick (App. 6 Dist. 1988) 245 Cal.Rptr. 840, 200 Cal.App.3d 185, review denied,
certiorari denied 109 S.Ct. 399, 488 U.S. 958, 102 L.Ed.2d 387, rehearing denied 109 S.Ct. 828, 488 U.S. 1024,
102 L.Ed.2d 816. Health  915

A conservatee's desire to have artificial medical treatment withdrawn need not be proved by clear and



convincing evidence; acknowledging that patient's express preferences are relevant, it is enough for
conservator, who must act in conservatee's best interests, to consider those preferences in good faith.
Conservatorship of Drabick (App. 6 Dist. 1988) 245 Cal.Rptr. 840, 200 Cal.App.3d 185, review denied,
certiorari denied 109 S.Ct. 399, 488 U.S. 958, 102 L.Ed.2d 387, rehearing denied 109 S.Ct. 828, 488 U.S. 1024,
102 L.Ed.2d 816. Health  926

5. Nasogastric tube

Requirement that conservator can authorize removal of nasogastric tube from conservatee who is in persistent
vegetative state only upon receiving medical advice does not demand adherence to physician's opinion on
ultimate decision whether to remove nasogastric tube. Conservatorship of Morrison (App. 1 Dist. 1988) 253
Cal.Rptr. 530, 206 Cal.App.3d 304. Health  915

Conservator could authorize removal of nasogastric tube from conservatee who was in persistent vegetative
state, even though hospital physicians recommended that tube not be removed, where conservator's consultation
with physicians to obtain information concerning conservatee's condition satisfied requirement that conservator
receive medical advice prior to removing tube, where conservator was acting in good faith, and where prognosis
was that conservatee's condition would not improve. Conservatorship of Morrison (App. 1 Dist. 1988) 253
Cal.Rptr. 530, 206 Cal.App.3d 304. Health  915

6. Standard of proof

There must be clear and convincing evidence of a conscious conservatee's wish to refuse life-sustaining
treatment when the conservator relies on that asserted wish to justify withholding life-sustaining treatment.
Conservatorship of Wendland (2001) 110 Cal.Rptr.2d 412, 26 Cal.4th 519, 28 P.3d 151, rehearing denied.
Health  926

The clear and convincing evidence standard of proof applies to a conservator who claims that withholding
life-sustaining treatment would be in the best interests of a conscious conservatee who is not terminally ill,
comatose, or in a persistent vegetative state, and who has not left formal instructions for health care or
appointed an agent or surrogate for health care decisions. Conservatorship of Wendland (2001) 110 Cal.Rptr.2d
412, 26 Cal.4th 519, 28 P.3d 151, rehearing denied. Health  912; Health  926

7. Sufficiency of evidence

Conservator who sought to withhold artificial nutrition and hydration from conscious conservatee who was not
terminally ill, comatose, or in persistent vegetative state, and who did not leave formal instructions for health
care or appoint agent or surrogate for health care decisions, failed to show by clear and convincing evidence
that, under such circumstances, conservatee would want to die, despite evidence of two pre-accident
conversations during which conservatee allegedly expressed desire not to live like "vegetable"; neither
conversation reflected exact description of conservatee's present medical condition, as one allegedly occurred
when conservatee was apparently recovering from night's bout of drinking, and other allegedly occurred
following loss of conservatee's father-in-law, with whom he was very close. Conservatorship of Wendland
(2001) 110 Cal.Rptr.2d 412, 26 Cal.4th 519, 28 P.3d 151, rehearing denied. Health  912

§ 2356. Limitations on application of chapter 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) No ward or conservatee may be placed in a mental health treatment facility under this division against the
will of the ward or conservatee.  Involuntary civil placement of a ward or conservatee in a mental health
treatment facility may be obtained only pursuant to Chapter 2 (commencing with Section 5150) or Chapter 3
(commencing with Section 5350) of Part 1 of Division 5 of the Welfare and Institutions Code.  Nothing in this
subdivision precludes the placing of a ward in a state hospital under Section 6000 of the Welfare and



Institutions Code upon application of the guardian as provided in that section.  The Director of Mental Health
shall adopt and issue regulations defining "mental health treatment facility" for the purposes of this subdivision.

(b) No experimental drug as defined in Section 111515 of the Health and Safety Code may be prescribed for or
administered to a ward or conservatee under this division.  Such an experimental drug may be prescribed for or
administered to a ward or conservatee only as provided in Article 4 (commencing with Section 111515) of
Chapter 6 of Part 5 of Division 104 of the Health and Safety Code.

(c) No convulsive treatment as defined in Section 5325 of the Welfare and Institutions Code may be performed
on a ward or conservatee under this division.  Convulsive treatment may be performed on a ward or conservatee
only as provided in Article 7 (commencing with Section 5325) of Chapter 2 of Part 1 of Division 5 of the
Welfare and Institutions Code.

(d) No minor may be sterilized under this division.

(e) This chapter is subject to a valid and effective advance health care directive under the Health Care Decisions
Law (Division 4.7 (commencing with Section 4600)).

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.1990, c. 710 (S.B.1775), § 8,
operative July 1, 1991; Stats.1996, c. 1023 (S.B.1497), § 398, eff. Sept. 29, 1996; Stats.1999, c. 658 (A.B.891),
§ 13, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 2356 continues Section 2356 of the repealed Probate Code with nonsubstantive revisions and

with the addition of paragraph (2) to subdivision (e).  See also In re Roger S., 19 Cal.3d 921, 569
P.2d 1286, 141 Cal.Rptr. 298 (1977) (minor over 14 has independent right to assert protections of
due process clause).

Subdivisions (b)-(d) make clear that provisions of other statutes relating to highly intrusive forms of
medical treatment are the only provisions under which such treatment may be authorized for a ward
or conservatee, thus assuring that procedural safeguards in those provisions will be applied.
Subdivision (d) is consistent with Guardianship of Tulley, 83 Cal.App.3d 698, 146 Cal.Rptr. 266
(1978), and Guardianship of Kemp, 43 Cal.App.3d 758, 118 Cal.Rptr. 64 (1974).  As to sterilization
of an adult, see Sections 1950-1969.  A guardian or conservator who violates any provision of
Section 2356 may be removed.  See Section 2650.

For background on the provisions of this part, see the Comment to this part under the part heading. [20
Cal.L.Rev.Comm.Reports 1001 (1990)].

1990 Amendment
Section 2356 (enacted as a part of the new Probate Code by 1990 Cal.Stat. ch. 79 § 14) was amended by

1990 Cal.Stat. ch. 710 § 8.  The 1990 amendment revised subdivision (a) to resolve an inconsistency
in language between the first and second sentences.  This amendment recognizes that the provisions
of the Welfare and Institutions Code (part of the Lanterman-Petris-Short Act) cited in the second
sentence govern situations where a person may be involuntarily placed (e.g., Welf. & Inst.Code §§
5150, 5350.1), detained (e.g., Welf. & Inst.Code § 5151), confined (e.g., Welf. & Inst.Code § 5260),
or committed (e.g., Welf. & Inst.Code § 5300).  The language as revised is also consistent with
Section 3211(a).  The 1990 amendment also recognizes the court's power under Section 2357 to
authorize treatment in the case of a serious threat to the mental health of the ward or conservatee.
See Section 2357.  For background on the 1990 amendment, see Recommendation Relating to
Court-Authorized Medical Treatment, 20 Cal.L.Revision Comm'n Reports 537 (1990).  [20



Cal.L.Rev.Comm.Reports 1001 (1990)].
1999 Amendment
Subdivision (e) of Section 2356 is amended to refer to the provisions of the Health Care Decisions Law

that replace the former Natural Death Act and the former durable power of attorney for health care
provisions. This is a technical, nonsubstantive change that preserves the supremacy of the
individual's advance directive over the rules concerning conservatorships. [29 Cal.L.Rev.Comm.
Reports 1 (1999)]

Historical And Statutory Notes

2002 Main Volume
This section first took effect in its 1990 amended form since the 1990 addition and the 1990 amendment

became operative on the same date.
The 1996 amendment, in subd.(b), twice substituted "111515" for "26668" and substituted "Part 5 of

Division 104" for "Division 21".
Legislative findings, declaration and intent relating to Stats.1996, c. 1023 (S.B.1497), see Historical and

Statutory Notes under Business and Professions Code § 690.
Subordination of legislation by Stats.1996, c. 1023 (S.B.1497), see Historical and Statutory Notes under

Business and Professions Code § 690.
Stats.1999, c. 658 (A.B.891) rewrote subd.(e), which formerly read:
"(e) This chapter is subject to any of the following instruments if valid and effective:
"(1) A directive of the conservatee under Chapter 3.9 (commencing with Section 7185) of Part 1 of

Division 7 of the Health and Safety Code (Natural Death Act).
"(2) A power of attorney for health care, whether or not a durable power of attorney."
Former § 2356, added by Stats.1979, c. 726, § 3.01, amended by Stats.1986, c. 1012, § 2, relating to

similar subject matter, was repealed by Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
See this section.

Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et
seq.) at end of Code.

Derivation: Former § 1500, enacted by Stats.1931, c. 281, § 1500, amended by Stats.1959, c. 1983, § 1;
Stats.1961, c. 608, § 2; Stats.1976, c. 1357, § 14; Stats.1978, c. 1315, § 1.

Former § 1851, added by Stats.1957, c. 1902, § 1, amended by Stats.1976, c. 1357, § 29; Stats.1978, c.
1315, § 5.

Former § 2356, added by Stats.1979, c. 726, § 3.01, amended by Stats.1986, c. 1012, § 2.
Code of Civil Procedure § 1753, amended by Stats.1907, c. 514, § 1.
Code of Civil Procedure § 1765, amended by Stats.1911, c. 628, § 1; Stats.1921, c. 140, § 1.
Stats.1865-66, c. 335, § 1.
Stats.1850, c. 115, §§ 7, 14.

Research References

Cross References

Health care decisions, generally, see Probate Code § 4600 et seq.
Medical experiments, informed consent, see Health and Safety Code § 24175.
Minors, caregivers, authorization affidavits, see Family Code § 6550.

Law Review And Journal Commentaries

California Probate Code Section 2356(d): Recognition by the law of its social duties. David Bovett,
9 J.Juv.L. 83 (1985).

Chapter 658: California's health care decisions law.  Jeanine Lewis, 31 McGeorge L.Rev. 501
(2000).



Making kids take their medicine: The privacy and due process rights of de facto competent minors.
Jan C. Costello, 31 Loy.L.A.L.Rev. 907 (1998).

Medical law and ethics in the post-autonomy age.  Roger B. Dworkin, 68 Ind.L.J. 727 (1993).
Modern judicial treatment of procreative rights of developmentally disabled persons: Equal rights to

procreation and sterilization.  31 U.Louisville J.Fam.L. 947 (1992).
Proxy consent to organ donation by incompetents.  111 Yale L.J. 1215 (2002).
Review of Selected 1990 California Legislation.  22 Pac.L.J. 344 (1991).
Survey: Women and California law.  13 Golden Gate U.L.Rev. 731 (1983).

Collateral References:

Witkin, Summary (9th ed) Const Law §§441, 464
Witkin, Summary (9th ed) Contracts §356B
Witkin, Summary (9th ed) Wills §§916, 967, 985
Witkin, Procedure (4th ed) Actions §60
B-W Cal Civil Practice: Probate and Trust Proceedings §§25:22, 28:62, 28:63, 28:65, 28:172
Cal Transactions Forms: Estate Planning §8:77
Cal Jur 3d Abort §45; Const §237; Guard & C §§106, 262; Incomp §119
Transplantation: power of parent, guardian, or committee to consent to surgical invasion of ward's

person for benefit of another.  35 ALR3d 692.
Power of court to have mentally defective child sterilized.  74 ALR3d 1224.

Notes Of Decisions

Incidental effect of treatment 3
Purpose 2
Validity 1

1. Validity

Statute [West's Ann.Cal.Probate Code § 2356(d)] prohibiting sterilization of persons under conservatorship in
proceedings pertaining to guardianship and conservatorship impermissibly deprives developmentally disabled
persons of privacy and liberty interests protected by federal and State Constitutions [U.S.C.A. Const.Amend.
14; West's Ann.Cal. Const. Art. 1, § 1]. Conservatorship of Valerie N.(1985) 219 Cal.Rptr. 387, 40 Cal.3d 143,
707 P.2d 760. Constitutional Law  1239; Constitutional Law  4340; Mental Health  32

2. Purpose

The legislature, in enacting statute [West's Ann.Cal.Prob.Code § 2356(d)] prohibiting sterilization of persons
under conservatorship in proceedings pertaining to guardianship and conservatorship intended to discontinue
the longstanding, but discredited, practice of eugenic sterilization and to deny guardians and conservators
authorization to have the procedure performed on their wards and conservatees. Conservatorship of Valerie
N.(1985) 219 Cal.Rptr. 387, 40 Cal.3d 143, 707 P.2d 760. Mental Health  57

3. Incidental effect of treatment

Since there was virtually no chance conservatee would contract cervical cancer if hysterectomy were
performed, but, if it were not performed, she had at least an 80% chance of contracting such cancer, subdivision
of this section prohibiting court from authorizing sterilization of conservatee did not preclude authorizing
hysterectomy which incidentally would render her sterile. Maxon v. Superior Court of Butte County (App. 3
Dist. 1982) 185 Cal.Rptr. 516, 135 Cal.App.3d 626. Mental Health  57

§ 2356.5. Dementia; placement in secured facility; administration of medication; procedures; application 



     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) The Legislature hereby finds and declares:

(1) That people with dementia, as defined in the last published edition of the "Diagnostic and Statistical Manual
of Mental Disorders," should have a conservatorship to serve their unique and special needs.

(2) That, by adding powers to the probate conservatorship for people with dementia, their unique and special
needs can be met.  This will reduce costs to the conservatee and the family of the conservatee, reduce costly
administration by state and county government, and safeguard the basic dignity and rights of the conservatee.

(3) That it is the intent of the Legislature to recognize that the administration of psychotropic medications has
been, and can be, abused by caregivers and, therefore, granting powers to a conservator to authorize these
medications for the treatment of dementia requires the protections specified in this section.

(b) Notwithstanding any other provision of law, a conservator may authorize the placement of a conservatee in
a secured perimeter residential care facility for the elderly operated pursuant to Section 1569.698 of the Health
and Safety Code, or a locked and secured nursing facility which specializes in the care and treatment of people
with dementia pursuant to subdivision (c) of Section 1569.691 of the Health and Safety Code, and which has a
care plan that meets the requirements of Section 87724 of Title 22 of the California Code of Regulations, upon
a court's finding, by clear and convincing evidence, of all of the following:

(1) The conservatee has dementia, as defined in the last published edition of the "Diagnostic and Statistical
Manual of Mental Disorders."

(2) The conservatee lacks the capacity to give informed consent to this placement and has at least one mental
function deficit pursuant to subdivision (a) of Section 811, and this deficit significantly impairs the person's
ability to understand and appreciate the consequences of his or her actions pursuant to subdivision (b) of
Section 811.

(3) The conservatee needs or would benefit from a restricted and secure environment, as demonstrated by
evidence presented by the physician or psychologist referred to in paragraph (3) of subdivision (f).

(4) The court finds that the proposed placement in a locked facility is the least restrictive placement appropriate
to the needs of the conservatee.

(c) Notwithstanding any other provision of law, a conservator of a person may authorize the administration of
medications appropriate for the care and treatment of dementia, upon a court's finding, by clear and convincing
evidence, of all of the following:

(1) The conservatee has dementia, as defined in the last published edition of the "Diagnostic and Statistical
Manual of Mental Disorders."

(2) The conservatee lacks the capacity to give informed consent to the administration of medications
appropriate to the care of dementia, and has at least one mental function deficit pursuant to subdivision (a) of
Section 811, and this deficit or deficits significantly impairs the person's ability to understand and appreciate the
consequences of his or her actions pursuant to subdivision (b) of Section 811.

(3) The conservatee needs or would benefit from appropriate medication as demonstrated by evidence presented
by the physician or psychologist referred to in paragraph (3) of subdivision (f).

(d) Pursuant to subdivision (b) of Section 2355, in the case of a person who is an adherent of a religion whose
tenets and practices call for a reliance on prayer alone for healing, the treatment required by the conservator
under subdivision (c) shall be by an accredited practitioner of that religion in lieu of the administration of
medications.



(e) A conservatee who is to be placed in a facility pursuant to this section shall not be placed in a mental health
rehabilitation center as described in Section 5675 of the Welfare and Institutions Code, or in an institution for
mental disease as described in Section 5900 of the Welfare and Institutions Code.

(f) A petition for authority to act under this section shall be governed by Section 2357, except:

(1) The conservatee shall be represented by an attorney pursuant to Chapter 4 (commencing with Section 1470)
of Part 1.

(2) The conservatee shall be produced at the hearing, unless excused pursuant to Section 1893.

(3) The petition shall be supported by a declaration of a licensed physician, or a licensed psychologist within
the scope of his or her licensure, regarding each of the findings required to be made under this section for any
power requested, except that the psychologist has at least two years of experience in diagnosing dementia.

(4) The petition may be filed by any of the persons designated in Section 1891.

(g) The court investigator shall annually investigate and report to the court every two years pursuant to Sections
1850 and 1851 if the conservator is authorized to act under this section.  In addition to the other matters
provided in Section 1851, the conservatee shall be specifically advised by the investigator that the conservatee
has the right to object to the conservator's powers granted under this section, and the report shall also include
whether powers granted under this section are warranted.  If the conservatee objects to the conservator's powers
granted under this section, or the investigator determines that some change in the powers granted under this
section is warranted, the court shall provide a copy of the report to the attorney of record for the conservatee.  If
no attorney has been appointed for the conservatee, one shall be appointed pursuant to Chapter 4 (commencing
with Section 1470) of Part 1.  The attorney shall, within 30 days after receiving this report, do one of the
following:

(1) File a petition with the court regarding the status of the conservatee.

(2) File a written report with the court stating that the attorney has met with the conservatee and determined that
the petition would be inappropriate.

(h) A petition to terminate authority granted under this section shall be governed by Section 2359.

(i) Nothing in this section shall be construed to affect a conservatorship of the estate of a person who has
dementia.

(j) Nothing in this section shall affect the laws that would otherwise apply in emergency situations.

(k) Nothing in this section shall affect current law regarding the power of a probate court to fix the residence of
a conservatee or to authorize medical treatment for any conservatee who has not been determined to have
dementia.

(l)(1) Until such time as the conservatorship becomes subject to review pursuant to Section 1850, this section
shall not apply to a conservatorship established on or before the effective date of the adoption of Judicial
Council forms that reflect the procedures authorized by this section, or January 1, 1998, whichever occurs first.

(2) Upon the adoption of Judicial Council forms that reflect the procedures authorized by this section or January
1, 1998, whichever occurs first, this section shall apply to any conservatorships established after that date.

CREDIT(S)
(Added by Stats.1996, c. 910 (S.B.1481), § 1.  Amended by Stats.1997, c. 724 (A.B.1172), § 13; Stats.2003, c.
32 (A.B.167), § 2.)

Historical Notes



Law Revision Commission Comments

2003 Amendment
Section 2356.5 is amended to correct incorrect section references.[33 Cal.L.Rev.Comm. Reports 155

(2003)].

Research References

Official Forms

Mandatory and optional forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Historical And Statutory Notes

2003 Legislation
Stats.2003, c. 32 (A.B.167), substituted references to "Section 811" for "Section 812" throughout the

section.
2002 Main Volume
Stats.1997, c. 724, in subd.(a), in paragraph (1), substituted "their unique and special needs" for "the

unique and special needs of these patients", and in paragraph (3), made a nonsubstantive change; in
subd.(b)(3), substituted "paragraph (3) of subdivision (f)" for "paragraph (1)"; and in subd.(f)(3),
substituted "licensed physician, or licensed psychologist within the scope of his or her licensure" for
"physician or psychologist as defined in subdivision (c) of Section 1890".

Cross References

Capacity determinations, generally, see Probate Code § 3200 et seq.
Counsel, right to, Const. Art. 1, § 15.
Due process, generally, see Const. Art. 1, § 7.
Health care decisions, generally, see Probate Code § 4600 et seq.
Legislative intent, construction of statutes, see Code of Civil Procedure § 1859.

Collateral References:

Witkin, Summary (9th ed) Wills §917A
B-W Cal Civil Practice: Probate and Trust Proceedings §§27:30, 28:62, 30:1
Cal Jur 3d Guard & C §103

Notes Of Decisions

Construction with other laws 1

1. Construction with other laws

County public conservator did not abuse her discretion in refusing to file a conservatorship petition under
Lanterman-Petris-Short Act (LPS Act) for criminal defendant, charged with making criminal threat and battery,
in light of conservatorship investigation report and special statutory treatment of dementia patients indicating
LPS conservatorship was not appropriate. People v. Karriker (App. 1 Dist. 2007) 57 Cal.Rptr.3d 412, 149
Cal.App.4th 763, as modified. Mental Health  126

§ 2357. Court ordered medical treatment 



     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) As used in this section:

(1) "Guardian or conservator" includes a temporary guardian of the person or a temporary conservator of the
person.

(2) "Ward or conservatee" includes a person for whom a temporary guardian of the person or temporary
conservator of the person has been appointed.

(b) If the ward or conservatee requires medical treatment for an existing or continuing medical condition which
is not authorized to be performed upon the ward or conservatee under Section 2252, 2353, 2354, or 2355, and
the ward or conservatee is unable to give an informed consent to this medical treatment, the guardian or
conservator may petition the court under this section for an order authorizing the medical treatment and
authorizing the guardian or conservator to consent on behalf of the ward or conservatee to the medical
treatment.

(c) The petition shall state, or set forth by medical affidavit attached thereto, all of the following so far as is
known to the petitioner at the time the petition is filed:

(1) The nature of the medical condition of the ward or conservatee which requires treatment.

(2) The recommended course of medical treatment which is considered to be medically appropriate.

(3) The threat to the health of the ward or conservatee if authorization to consent to the recommended course of
treatment is delayed or denied by the court.

(4) The predictable or probable outcome of the recommended course of treatment.

(5) The medically available alternatives, if any, to the course of treatment recommended.

(6) The efforts made to obtain an informed consent from the ward or conservatee.

(7) The name and addresses, so far as they are known to the petitioner, of the persons specified in subdivision
(c) of Section 1510 in a guardianship proceeding or subdivision (b) of Section 1821 in a conservatorship
proceeding.

(d) Upon the filing of the petition, unless an attorney is already appointed the court shall appoint the public
defender or private counsel under Section 1471, to consult with and represent the ward or conservatee at the
hearing on the petition and, if that appointment is made, Section 1472 applies.

(e) Notice of the petition shall be given as follows:

(1) Not less than 15 days before the hearing, notice of the time and place of the hearing, and a copy of the
petition shall be personally served on the ward, if 12 years of age or older, or the conservatee, and on the
attorney for the ward or conservatee.

(2) Not less than 15 days before the hearing, notice of the time and place of the hearing, and a copy of the
petition shall be mailed to the following persons:

(A) The spouse or domestic partner, if any, of the proposed conservatee at the address stated in the petition.

(B) The relatives named in the petition at their addresses stated in the petition.

(f) For good cause, the court may shorten or waive notice of the hearing as provided by this section.  In
determining the period of notice to be required, the court shall take into account both of the following:

(1) The existing medical facts and circumstances set forth in the petition or in a medical affidavit attached to the



petition or in a medical affidavit presented to the court.

(2) The desirability, where the condition of the ward or conservatee permits, of giving adequate notice to all
interested persons.

(g) Notwithstanding subdivisions (e) and (f), the matter may be submitted for the determination of the court
upon proper and sufficient medical affidavits or declarations if the attorney for the petitioner and the attorney
for the ward or conservatee so stipulate and further stipulate that there remains no issue of fact to be
determined.

(h) The court may make an order authorizing the recommended course of medical treatment of the ward or
conservatee and authorizing the guardian or conservator to consent on behalf of the ward or conservatee to the
recommended course of medical treatment for the ward or conservatee if the court determines from the
evidence all of the following:

(1) The existing or continuing medical condition of the ward or conservatee requires the recommended course
of medical treatment.

(2) If untreated, there is a probability that the condition will become life-endangering or result in a serious
threat to the physical or mental health of the ward or conservatee.

(3) The ward or conservatee is unable to give an informed consent to the recommended course of treatment.

(i) Upon petition of the ward or conservatee or other interested person, the court may order that the guardian or
conservator obtain or consent to, or obtain and consent to, specified medical treatment to be performed upon the
ward or conservatee.  Notice of the hearing on the petition under this subdivision shall be given for the period
and in the manner provided in Chapter 3 (commencing with Section 1460) of Part 1.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.1990, c. 710 (S.B.1775), § 9,
operative July 1, 1991; Stats.1999, c. 175 (A.B.239), § 2; Stats.2000, c. 135 (A.B.2539), § 143; Stats.2001, c.
893 (A.B.25), § 31.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 2357 continues Section 2357 of the repealed Probate Code without change.  For general

provisions, see Sections 1000-1004 (rules of practice), 1020-1023 (petitions and other papers),
1040-1050 (hearings and orders), 2103 (effect of final order).  See also Sections 1021 (petition to be
verified), 1041 (clerk to set petition for hearing).  For general provisions relating to notice of
hearing, see Sections 1200-1221, 1460-1469.  See also Sections 1260-1265 (proof of giving notice),
2700-2702 (notice to persons who request special notice).

Section 2357 serves the same purpose as Section 5358.2 of the Welfare and Institutions Code
(Lanterman-Petris-Short Act).  But Section 2357 provides for notice to interested persons, for
appointment of counsel to represent the ward or conservatee where necessary, for presentation to the
court of medical affidavits showing the need for medical treatment, and for findings by the court
before an order authorizing treatment is made.

Subdivision (i) has no counterpart in the Welfare and Institutions Code section.  This subdivision covers
the situation where the ward or conservatee or an interested person believes the ward or conservatee
needs medical treatment which the guardian or conservator is unwilling to obtain or has failed to
obtain.

As to powers and duties concerning medical treatment generally, see Sections 2252 (temporary guardian
or conservator), 2353 (guardian), 2354-2355 (conservator).  See also Section 2356 (limitations on



application of chapter).  For background on the provisions of this part, see the Comment to this part
under the part heading. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

1990 Amendment
Section 2357 (enacted as a part of the new Probate Code by 1990 Cal.Stat. ch. 79 § 14) was amended by

1990 Cal.Stat. ch. 710 § 9.  The amendment expanded subdivision (h)(2) to include a serious threat
to mental health as a condition that justifies court authorization of medical treatment.  See also
Section 3208.  For background on the 1990 amendment, see Recommendation Relating to
Court-Authorized Medical Treatment, 20 Cal.L.Revision Comm'n Reports 537 (1990).  [20
Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

2002 Main Volume
This section first took effect in its 1990 amended form since the 1990 addition and the 1990 amendment

became operative on the same date.
Stats.1999, c. 175, added subd.(c)(7) relating to names and addresses of certain persons, rewrote

subd.(d), inserted subd.(e) relating to notice of the petition, redesignated former subd.(e) as subd.(f),
rewrote new subd.(f), and deleted former subd.(f).  Prior to amendment, subd.(d), subd.(f) (formerly
subd.(e)), and former subd.(f) read:

"(d) Upon the filing of the petition, the court shall notify the attorney of record for the ward or
conservatee, if any, or shall appoint the public defender or private counsel under Section 1471, to
consult with and represent the ward or conservatee at the hearing on the petition and, if that
appointment is made, Section 1472 applies.

"(e) The hearing on the petition may be held pursuant to an order of the court prescribing the notice to
be given of the hearing.  The order shall specify the period of notice of the hearing and the period so
fixed shall take into account (1) the existing medical facts and circumstances set forth in the petition
or in a medical affidavit attached to the petition or in a medical affidavit presented to the court and
(2) the desirability, where the condition of the ward or conservatee permits, of giving adequate
notice to all interested persons.

"(f) A copy of the notice of hearing or of the order prescribing notice of hearing, and a copy of the
petition, shall be personally served or mailed, as prescribed in the order, on all of the following:

"(1) The ward or conservatee.
"(2) The attorney of record for the ward or conservatee, if any, or the attorney appointed by the court to

represent the ward or conservatee at the hearing.
"(3) Such other persons, if any, as the court in its discretion may require in the order, which may include

the spouse of the ward or conservatee and any known relatives of the ward or conservatee within the
second degree."

Stats.2000, c. 135 (A.B.2539), made nonsubstantive changes to maintain the code.
Subordination of legislation by Stats.2000, c. 135 (A.B.2539), to other 2000 legislation, see Historical

and Statutory Notes under Business and Professions Code § 651.
Stats.2001, c. 893 (A.B.25), in subd.(e)(2)(A), inserted "or domestic partner"; and made nonsubstantive

changes.
Governor's signing message regarding Stats.2001, c. 893 (A.B.25), see Historical and Statutory Notes

under Civil Code § 1714.01.
Former § 2357, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this section.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Derivation: Former § 2357, added by Stats.1979, c. 726, § 3.

Research References



Cross References

Adjudication of lack of capacity to give informed consent for medical treatment, see Probate Code §
1880.

Affidavits, see Code of Civil Procedure §§ 2003, 2009 et seq.
Computation of time, see Code of Civil Procedure §§ 12 and 12a and Government Code § 6800 et

seq.
Counsel, right to, Const. Art. 1, § 15.
Domestic partner, defined, see Probate Code § 37.
Effect of court authorization, see Probate Code § 2103.
Interested person, defined, see Probate Code § 1424.
Medical treatment,

Conservatee not adjudicated to lack capacity to give informed consent, see Probate Code § 2354.
Ward, see Probate Code § 2353.

Temporary guardians and conservators, generally, see Probate Code § 2250 et seq.

Law Review And Journal Commentaries

Equal protection.  Jon W. Davidson, 114 Los Angeles Daily J. 6 (Nov. 28, 2001).
Legal recognition of same-sex conjugal relationships: The 2003 California Domestic Partner Rights

and Responsibilities Act in comparative civil rights and family law perspective.  Grace Ganz
Blumberg, 51 UCLA L. Rev. 1555 (2004).

Review of Selected 1990 California Legislation.  22 Pac.L.J. 344 (1991).
Sterilization of incompetents and the "Late Probate Court" in California: How bad law makes hard

cases. B. Abbott Goldberg, 18 Pac.L.J. 1 (1986).
Survey: Women and California law.  13 Golden Gate U.L.Rev. 731 (1983).
2002 Main Volume

Collateral References:

Witkin, Summary (9th ed) Wills §§886, 915, 917A, 917, 985
B-W Cal Civil Practice: Probate and Trust Proceedings §§25:12, 25:13, 27:30, 28:59, 28:61, 28:62,

28:66, 28:67, 28:68
Cal Jur 3d Guard & C §§103, 104, 107, 108, 109, 110, 435
 California Conservatorships and Guardianships (CEB, 1990) §§9.21 et seq., 11.2 et seq.
Transplantation: power of parent, guardian, or committed to consent to surgical invasion of ward's

person for benefit of another.  35 ALR3d 692.

Notes Of Decisions

Hearing 1

1. Hearing

In guardianship proceeding in which plaintiffs sought to be appointed as guardians of defendants' 14-year-old
child who was born with Down's syndrome, it was not error for trial court to order a heart catheterization
procedure to be performed on child in the absence of a separate petition and hearing on that issue, since this
section permits such surgery authorization without a separate petition when essential information is presented
timely and the issue is fully litigated and determined during guardianship proceedings. Guardianship of Phillip
B.(App. 1 Dist. 1983) 188 Cal.Rptr. 781, 139 Cal.App.3d 407. Mental Health  139

§ 2358. Additional conditions in order of appointment 



     •     Historical Notes     •     Research References     •     Notes of Decisions

When a guardian or conservator is appointed, the court may, with the consent of the guardian or conservator,
insert in the order of appointment conditions not otherwise obligatory providing for the care, treatment,
education, and welfare of the ward or conservatee.  Any such conditions shall be included in the letters.  The
performance of such conditions is a part of the duties of the guardian or conservator for the faithful performance
of which the guardian or conservator and the sureties on the bond are responsible.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 2358 continues Section 2358 of the repealed Probate Code without substantive change.  See

Section 52 (defining "letters").  For background on the provisions of this part, see the Comment to
this part under the part heading. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

2002 Main Volume
Former § 2358, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this section.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Derivation: Former § 1512, enacted by Stats.1931, c. 281, p. 676, § 1512.
Former § 2358, added by Stats.1979, c. 726, § 3.
Code of Civil Procedure § 1755, amended by Code Am.1880, c. 74, p. 66, § 6; Stats.1899, c. 3, p. 4, § 1.
Stats.1851, c. 115, p. 268, § 1; Stats.1861, c. 531, p. 603, § 1; Stats.1865-66, c. 335, p. 380, § 1.

Research References

Cross References

Additional powers of guardian nominated by will, see Probate Code § 2108.
Guardian or conservator, liability not limited to amount of bond, see Code of Civil Procedure §

996.470.
Letters, defined, see Probate Code § 52.
Nature of surety's liability, see Code of Civil Procedure § 996.470.
Suit against sureties on bond, see Probate Code § 2333.

Collateral References:

Witkin, Summary (9th ed) Wills §913
B-W Cal Civil Practice: Probate and Trust Proceedings §28:49
Cal Jur 3d Guard & C §§79, 99

Notes Of Decisions

Construction and application 1



Custody conditions 2

1. Construction and application

Section 1512 (repealed) which limited the imposition by probate court of control or regulatory restrictions upon
the guardian to the time of the order of appointment, and then only with consent of such person, merely
provided that the court might have imposed restrictions not otherwise obligatory subject to the consent of the
guardian. In re Reynolds' Guardianship (App. 3 Dist. 1943) 60 Cal.App.2d 669, 141 P.2d 498. Guardian And
Ward  8

2. Custody conditions

The order regulating control of minor by his guardian, who was also his paternal grandfather, by providing
certain times at which custody of the child should be turned over to maternal grandparents, was within
jurisdiction of probate court and would not be disturbed in absence of a showing of an abuse of discretion. In re
Reynolds' Guardianship (App. 3 Dist. 1943) 60 Cal.App.2d 669, 141 P.2d 498. Guardian And Ward  29;
Child Custody  277

§ 2359. Petitions of guardian, conservator, ward or conservatee; approval of purchase, lease, or rental of
property from estate; violations of section 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) Upon petition of the guardian or conservator or ward or conservatee or other interested person, the court
may authorize and instruct the guardian or conservator or approve and confirm the acts of the guardian or
conservator.

(b) Notice of the hearing on the petition shall be given for the period and in the manner provided in Chapter 3
(commencing with Section 1460) of Part 1.

(c)(1) When a guardian or conservator petitions for the approval of a purchase, lease, or rental of real or
personal property from the estate of a ward or conservatee, the guardian or conservator shall provide a
statement disclosing the family or affiliate relationship between the guardian and conservator and the purchaser,
lessee, or renter of the property, and the family or affiliate relationship between the guardian or conservator and
any agent hired by the guardian or conservator.

(2) For the purposes of this subdivision, "family" means a person's spouse, domestic partner, or relatives within
the second degree of lineal or collateral consanguinity of a person or a person's spouse.  For the purposes of this
subdivision, "affiliate" means an entity that is under the direct control, indirect control, or common control of
the guardian or conservator.

(3) A violation of this section shall result in the rescission of the purchase, lease, or rental of the property.  Any
losses incurred by the estate of the ward or conservatee because the property was sold or leased at less than fair
market value shall be deemed as charges against the guardian or conservator under the provisions of Sections
2401.3 and 2401.5.  The court shall assess a civil penalty equal to three times the charges against the guardian,
conservator, or other person in violation of this section, and may assess punitive damages as it deems proper.  If
the estate does not incur losses as a result of the violation, the court shall order the guardian, conservator, or
other person in violation of this section to pay a fine of up to five thousand dollars ($5,000) for each violation.
The fines and penalties provided in this section are in addition to any other rights and remedies provided by
law.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.2000, c. 565 (A.B.1950), § 5;



Stats.2001, c. 893 (A.B.25), § 32.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 2359 continues Section 2359 of the repealed Probate Code without change.  For general

provisions, see Sections 1000-1004 (rules of practice), 1020-1023 (petitions and other papers),
1040-1050 (hearings and orders), 2103 (effect of final order).  See also Sections 1021 (petition to be
verified), 1041 (clerk to set petition for hearing).  For general provisions relating to notice of
hearing, see Sections 1200-1221, 1460-1469.  See also Sections 1260-1265 (proof of giving notice),
2700-2702 (notice to persons who request special notice).  For background on the provisions of this
part, see the Comment to this part under the part heading. [20 Cal.L.Rev.Comm.Reports 1001
(1990)].

Historical And Statutory Notes

2002 Main Volume
Stats.2000, c. 565 (A.B.1950), added subd.(c), relating to guardians or conservators petitioning for

approval of purchase, lease, or rental of property from the estate.
Stats.2001, c. 893 (A.B.25), in subd.(c)(2), inserted ", domestic partner,".
Governor's signing message regarding Stats.2001, c. 893 (A.B.25), see Historical and Statutory Notes

under Civil Code § 1714.01.
Former § 2359, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this section.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Derivation: Former § 1516, added by Stats.1935, c. 724, p. 1974, § 11, amended by Stats.1943, c. 1053,

p. 2993, § 1; Stats.1953, c. 65, p. 726, § 1; Stats.1973, c. 142, p. 410, § 58.
Former § 1860, added by Stats.1957, c. 1902, p. 3312, § 1.
Former § 2359, added by Stats.1979, c. 726, § 3.

Research References

Cross References

Domestic partner, defined, see Probate Code § 37.
Effect of court authorization, approval or confirmation, see Probate Code § 2103.
Guardianship and conservatorship, interested person, defined, see Probate Code § 1424.
Interested person, defined, see Probate Code § 1424.

Law Review And Journal Commentaries

Chapter 565: One more law to reform conservatorships and guardianships; but is it needed?  Erik R.
Beauchamp, 32 McGeorge L.Rev. 647 (2001).

Equal protection.  Jon W. Davidson, 114 Los Angeles Daily J. 6 (Nov. 28, 2001).
Legal recognition of same-sex conjugal relationships: The 2003 California Domestic Partner Rights

and Responsibilities Act in comparative civil rights and family law perspective.  Grace Ganz
Blumberg, 51 UCLA L. Rev. 1555 (2004).

Collateral References:



 Cal Digest of Official Reports 3d Series, Guardianship and Conservatorship §§19 et seq., 46 et seq.

Notes Of Decisions

Petition for instructions 1
Review 3
Support sources 2

1. Petition for instructions

Petition for instructions was appropriate and correct method for obtaining court ruling as to whether funds of
Totten trust created by incompetent before incompetency should be first exhausted or whether other property of
incompetent should first be exhausted in providing for care of the incompetent. In re Cuen's Estate (App. 1956)
142 Cal.App.2d 258, 298 P.2d 545. Mental Health  215

2. Support sources

Where ward's entire properties are held in joint tenancies with several different parties, question of choice of
particular account to be used for ward's support must lie largely in discretion of probate court and, in such
situation, guardian should seek instructions from probate court. In re Wood's Estate and Guardianship (App. 1
Dist. 1961) 14 Cal.Rptr. 147, 193 Cal.App.2d 260. Guardian And Ward  30(3)

3. Review

Order of trial court in response to guardian's petition for instructions is an appealable order. In re Guardianship
of Christiansen (App. 1 Dist. 1967) 56 Cal.Rptr. 505, 248 Cal.App.2d 398. Appeal And Error  85

Chapter 6. Powers And Duties Of Guardian Or Conservator Of The Estate

Article 2. Support And Maintenance Of Ward Or Conservatee And Dependents

§ 2420. Support, maintenance and education 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) Subject to Section 2422, the guardian or conservator shall apply the income from the estate, so far as
necessary, to the comfortable and suitable support, maintenance, and education of the ward or conservatee
(including care, treatment, and support of a ward or conservatee who is a patient in a state hospital under the
jurisdiction of the State Department of Mental Health or the State Department of Developmental Services) and
of those legally entitled to support, maintenance, or education from the ward or conservatee, taking into account
the value of the estate and the condition of life of the persons required to be furnished such support,
maintenance, or education.

(b) If the income from the estate is insufficient for the purpose described in subdivision (a), the guardian or
conservator may sell or give a security interest in or other lien on any personal property of the estate, or sell or
mortgage or give a deed of trust on any real property of the estate, as provided in this part.

(c) When the amount paid by the guardian or conservator for the purpose described in subdivision (a) satisfies
the standard set out in that subdivision, and the payments are supported by proper vouchers or other proof



satisfactory to the court, the guardian or conservator shall be allowed credit for such payments when the
accounts of the guardian or conservator are settled.

(d) Nothing in this section requires the guardian or conservator to obtain court authorization before making the
payments authorized by this section, but nothing in this section dispenses with the need to obtain any court
authorization otherwise required for a particular transaction.

(e) Nothing in this section precludes the guardian or conservator from seeking court authorization or
instructions or approval and confirmation pursuant to Section 2403.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 2420 continues Section 2420 of the repealed Probate Code without change.  As to subdivision

(b), see Sections 2541, 2551 (sale or encumbrance of property).
Section 2420 does not require that the guardian or conservator obtain court authorization to make

payments for the purposes specified in subdivision (a).  See subdivision (d).  However many
guardians and conservators seek court authorization in advance (as authorized under Section 2403)
for providing a monthly sum for support and maintenance of the ward or conservatee and
dependents.  See W. Johnstone, G. Zillgitt, & S. House, California Conservatorships § 6.40, at 331
(Cal.Cont.Ed.Bar 2d ed. 1983 & Supp.1989).  See also Sections 2111 (orders for sale or
encumbrance of property), 2750 (appealable orders).

Subdivision (e) makes clear that the guardian or conservator may obtain advance authority for
payments, and may seek any other court authorizations, instructions, approvals, or confirmations that
the circumstances require.

For background on the provisions of this part, see the Comment to this part under the part heading. [20
Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

2002 Main Volume
Former § 2420, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this section.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Derivation: Former § 1502, enacted by Stats.1931, c. 281, § 1502.
Former § 1530, enacted by Stats.1931, c. 281, p. 677, § 1530, amended by Stats.1933, c. 133, p. 587, §

1; Stats.1937, c. 276, p. 590, § 3; Stats.1943, c. 97, p. 802, § 1.
Former § 1855, added by Stats.1957, c. 1902, p. 3311, § 1.
Code of Civil Procedure § 1770, amended by Stats.1901, c. 68, § 1; Stats.1921, c. 111, § 2.
Code of Civil Procedure § 1771.
Code of Civil Procedure § 1777, amended by Stats.1901, c. 67, § 1; Stats.1913, c. 127, § 1; Stats.1921,

c. 111, § 3.
Stats.1861, c. 531, § 5.
Stats.1850, c. 115, §§ 17, 20.
Former § 2420, added by Stats.1979, c. 726, § 3.



Research References

Cross References

Authority to exchange property, see Probate Code § 2557.
Borrowing money and giving security, see Probate Code § 2551.
Duty to support and maintain ward or conservatee in state hospital, see Welfare and Institutions

Code §§ 7275, 7279.
Instructions from or confirmation by court, see Probate Code § 2403.
Mentally disordered in state institutions, care and maintenance by guardian or conservator, see

Welfare and Institutions Code §§ 7275, 7278, 7281, 7282.
Order authorizing support from estate where third party liable for support, see Probate Code § 2422.
Payment or settlement of debts by guardian or conservator, see Probate Code§§ 2430, 2500.
Powers and duties of guardians or conservators of the person generally, see Probate Code § 2350 et

seq.
Review on settlement of accounts, see Probate Code § 2625.
Sale of estate property, see Probate Code § 2541.
2002 Main Volume

Collateral References:

Witkin, Summary (9th ed) H & W §18
Witkin, Summary (9th ed) Wills §§922, 925, 958
B-W Cal Civil Practice: Probate and Trust Proceedings §§28:84, 28:127
Cal Transactions Forms: Estate Planning §§1:29, 6:17
Cal Jur 3d Guard & C §139
 Cal Digest of Official Reports 3d Series, Guardianship and Conservatorship §§20, 46.
 California Conservatorships and Guardianships (CEB, 1990) §§12.2 et seq.
Right of guardian or committee of incompetent to incur obligations so as to bind incompetent or his

estate, or to make expenditures, without approval by court.  63 ALR3d 780.

Notes Of Decisions

Credits to guardian 6
Encumbrance or sale of property 3
Multiple estates 8
Parental duties 1
Personal needs 4
Reimbursement of payments 7
Rents 2
Sale or encumbrance of property 3
Vouchers 5

1. Parental duties

The primary duty to support a minor rests upon parents, and estate of minor can only be resorted to where
parents are unable to fulfill the obligation in whole or in part. Ex parte Carboni (App. 1 Dist. 1941) 46
Cal.App.2d 605, 116 P.2d 453. Child Support  108

2. Rents

The guardian appointed in California for estate of a resident incompetent could collect rents from property of



incompetent owned in another state and pay the taxes due on such property. In re Boutz' Guardianship (App. 3
Dist. 1938) 24 Cal.App.2d 644, 76 P.2d 154. Mental Health  196

3. Sale or encumbrance of property

The exemption of a homestead from forced sale does not preclude a sale of a ward's homestead by the guardian
for the ward's benefit. In re Hamilton's Estate (1898) 120 Cal. 421, 52 P. 708. Guardian And Ward  79

Where a decree of sale recited that "on such hearing the said guardian was examined on oath, and, it appearing
to this court that it would be for the benefit of said minor that said real estate be sold, and the proceeds of said
sale be placed at interest, the said real estate being now unproductive, and liable to heavy taxes," etc., there was
a sufficient finding and statement of the "general facts" showing the necessity for sale. Smith v. Biscailuz
(1889) 83 Cal. 344, 21 P. 15, affirmed 83 Cal. 344, 23 P. 314.

4. Personal needs

Where court authorized guardian to expend $80 per month for support and maintenance of incompetent, and an
additional $20 for a boy to act as incompetent's companion, and court later authorized guardian to expend $125
per month for room, board and care of the incompetent, court acted within its discretion in approving additional
expenditure of $1,108.04 made for personal needs of the incompetent such as clothing, laundry, auto rides, and
barber expenses. In re Ewing's Estate (App. 1941) 42 Cal.App.2d 629, 109 P.2d 748. Mental Health  231.1

5. Vouchers

Taxicab fares, moneys advanced to ward, and small items of expense, were not advances for "maintenance,
support or education" so as to necessitate filing of vouchers therefor. In re Forthmann's Estate (App. 2 Dist.
1931) 118 Cal.App. 332, 5 P.2d 472. Guardian And Ward  154

6. Credits to guardian

Probate court's disallowance of credit to minors' former guardian for sums transmitted to their uncle in foreign
country for their support was erroneous, in absence of substantial evidence that such sums were sent on
guardian's personal account to purchase foreign currency, for which guardian stated in letter of different date to
uncle that guardian was sending draft for different sum. In re Vucinich's Estate (1935) 3 Cal.2d 235, 44 P.2d
567, modified 3 Cal.2d 235, 45 P.2d 817. Guardian And Ward  157

Quasi guardian or guardian de facto acting bona fide is entitled to reasonable credits for maintenance of
beneficiary and for expenditures incurred on his account, and such guardian is trustee of beneficiary's estate,
and accounting must be deemed in nature of accounting in equity, where it is presented in probate court
subsequent to inception of de jure status and must be determined on equitable principles. In re Giambastiani's
Estate (App. 1934) 1 Cal.App.2d 639, 37 P.2d 142. Guardian And Ward  148

Guardian is not entitled to allowance for traveling expenses, in absence of showing necessity for trip, and where
business could be transacted by correspondence. In re Price's Estate (App. 1 Dist. 1934) 136 Cal.App. 257, 28
P.2d 717. Guardian And Ward  58

Where a widow has taken in charge the persons and estate of the minor children, though not appointed legal
guardian until several years thereafter, she will, on an accounting, be credited with money paid for the
maintenance of the minors during the time there were no letters of guardianship on their estates. In re Beisel's
Estate (1895) 110 Cal. 267, 40 P. 961. Guardian And Ward  30(2); Child Support  55

Where a guardian, before appointment, offered, in the event of his appointment, to maintain and educate the
ward, and the order for his appointment recited the offer, and he subsequently presented a claim for board,
schooling, and clothing, he was estopped from asserting such claim.  In re Barg's Estate (Cal.Prob. 1874).

7. Reimbursement of payments



In settling intermediate account of a guardian, trial court has jurisdiction to grant guardian a lien for necessary
advancements. Mitchell v. Bagot (App. 1 Dist. 1941) 48 Cal.App.2d 281, 119 P.2d 758. Guardian And Ward

 68

Court could authorize reimbursement of sums rightfully expended by guardian on behalf of ward, and allow full
amount to which equity entitled her. In re Schluter's Estate (1930) 209 Cal. 286, 286 P. 1008. Guardian And
Ward  68

In a suit by a ward against the executor of his guardian for an accounting, the fact that the guardian, by will,
directed that no charge be made against the ward for moneys loaned him, and for any expense to which the
guardian had been put on the ward's account, prevents the expense incurred in maintaining the ward being set
off against money received by the guardian as such. Porter v. Fillebrown (1897) 119 Cal. 235, 51 P. 322.
Guardian And Ward  68

8. Multiple estates

Where a guardian, having property and income of his own, married the mother of his infant ward, and both the
ward and the mother received an estate, yielding an income, from the ward's father, the compensation of the
guardian for the care and management of the ward's estate, and for her support and education, should be
apportioned as a burden upon the estates of the three persons.  In re Mohlenhauer's Estate (Cal.Prob. 1878).

§ 2421. Allowance for ward or conservatee 

     •     Historical Notes     •     Research References

(a) Upon petition of the guardian or conservator or the ward or conservatee, the court may authorize the
guardian or conservator to pay to the ward or conservatee out of the estate a reasonable allowance for the
personal use of the ward or conservatee.  The allowance shall be in such amount as the court may determine to
be for the best interests of the ward or conservatee.

(b) Notice of the hearing on the petition shall be given for the period and in the manner provided in Chapter 3
(commencing with Section 1460) of Part 1.

(c) The guardian or conservator is not required to account for such allowance other than to establish that it has
been paid to the ward or conservatee.  The funds so paid are subject to the sole control of the ward or
conservatee.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 2421 continues Section 2421 of the repealed Probate Code without change.  If the court makes

an order under Section 2421, the allowance paid to the ward or conservatee is subject to the sole
control of the ward or conservatee.  See generally W. Johnstone, G. Zillgitt, & S. House, California
Conservatorships § 6.49, at 342-43 (Cal.Cont.Ed.Bar 2d ed. 1983 & Supp.1989).  For general
provisions, see Sections 1000-1004 (rules of practice), 1020-1023 (petitions and other papers),
1040-1050 (hearings and orders), 2103 (effect of final order).  See also Sections 1021 (petition to be
verified), 1041 (clerk to set petition for hearing).  For general provisions relating to notice of
hearing, see Sections 1200-1221, 1460-1469.  See also Sections 1260-1265 (proof of giving notice),



2700-2702 (notice to persons who request special notice).  For background on the provisions of this
part, see the Comment to this part under the part heading. [20 Cal.L.Rev.Comm.Reports 1001
(1990)].

Historical And Statutory Notes

2002 Main Volume
Former § 2421, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this section.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Derivation: Former § 1861, added by Stats.1957, c. 1902, p. 3312, § 1.
Former § 2421, added by Stats.1979, c. 726, § 3.

Research References

Cross References

Right of conservatee to control allowance, legal capacity, see Probate Code§ 1871.
Wages of ward or conservatee, see Probate Code § 2601.

Collateral References:

Witkin, Summary (9th ed) Com Prop §131
Witkin, Summary (9th ed) Wills §§884, 922
B-W Cal Civil Practice: Probate and Trust Proceedings §§25:7, 28:85, 31:6
Cal Jur 3d Guard & C §§22, 140, 390, 450

§ 2422. Order authorizing support notwithstanding third party liability 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) Upon petition of the guardian or conservator, the ward or conservatee, or any other interested person, the
court may for good cause order the ward or conservatee to be wholly or partially supported, maintained, or
educated out of the estate notwithstanding the existence of a third party legally obligated to provide such
support, maintenance, or education.  Such order may be made for a limited period of time.  If not so limited, it
continues in effect until modified or revoked.

(b) Notice of the hearing on the petition shall be given for the period and in the manner provided in Chapter 3
(commencing with Section 1460) of Part 1.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 2422 continues Section 2422 of the repealed Probate Code without change.  To accomplish the

purposes of this section, the guardian or conservator may use income of the estate and, if necessary,
may sell or encumber estate property.  See Sections 2420, 2541, 2551.  For general provisions, see
Sections 1000-1004 (rules of practice), 1020-1023 (petitions and other papers), 1040-1050 (hearings



and orders), 2103 (effect of final order), 2750 (appealable orders).  See also Sections 1021 (petition
to be verified), 1041 (clerk to set petition for hearing).  For general provisions relating to notice of
hearing, see Sections 1200-1221, 1460-1469.  See also Sections 1260-1265 (proof of giving notice),
2700-2702 (notice to persons who request special notice).  For background on the provisions of this
part, see the Comment to this part under the part heading. [20 Cal.L.Rev.Comm.Reports 1001
(1990)].

Historical And Statutory Notes

2002 Main Volume
Former § 2422, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this section.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Derivation: Former §§ 1504, 1505, enacted by Stats.1931, c. 281, p. 675, § 1505, amended by

Stats.1975, c. 718, p. 1710, § 10; Stats.1975, c. 1710, p. 719, § 9. Code of Civil Procedure § 1757,
amended by Code Am.1880, c. 74, p. 66, § 8. Code of Civil Procedure § 1771a, added by Stats.1925,
c. 322, p. 541, § 1.  Stats.1850, c. 115, p. 269, § 9.

Former § 1857, added by Stats.1957, c. 1902, p. 3312, § 1.
Former § 2422, added by Stats.1979, c. 726, § 3.

Research References

Cross References

Guardianship and conservatorship, interested person, defined, see Probate Code § 1424.
Notice to,

Director of Mental Health or Director of Developmental Services, see Probate Code § 1461.
Veterans Administration, see Probate Code § 1461.5.

Use of income from the estate for support, see Probate Code § 2420.

Collateral References:

Witkin, Summary (9th ed) H & W §18
Witkin, Summary (9th ed) P & C §264
Witkin, Summary (9th ed) Wills §922
B-W Cal Civil Practice: Family Law Litigation §3:70
B-W Cal Civil Practice: Probate and Trust Proceedings §§25:7, 25:9, 28:84, 28:86
Cal Jur 3d Guard & C §§22, 24, 141

Notes Of Decisions

Community property 4
Good cause 3
Parental responsibility 1
Spouse's responsibility 2

1. Parental responsibility

Parents bear primary obligation to support their child, and resort may be had to child's own resources for his
basic needs only if parents are substantially unable to fulfill that obligation themselves. Armstrong v.
Armstrong (1976) 126 Cal.Rptr. 805, 15 Cal.3d 942, 544 P.2d 941. Child Support  108



The primary duty to support a minor rests upon parents, and estate to minor can only be resorted to where
parents are unable to fulfill the obligation in whole or in part. Ex parte Carboni (App. 1 Dist. 1941) 46
Cal.App.2d 605, 116 P.2d 453. Child Support  108

The mere nomination of a guardian by a 16-year-old child is not a "waiver" of her claim to future support by
father who has abandoned her. Fagan v. Fagan (App. 1941) 43 Cal.App.2d 189, 110 P.2d 520. Child Support

 125

2. Spouse's responsibility

Husband of a wife who had been committed to a mental institution was primarily liable for her maintenance
there to extent of his financial ability to pay for it and if she, as guardian of her estate, could not draw on such
estate for her maintenance so long as he had financial ability to pay for same. In re Guardianship of Thrasher
(App. 1951) 105 Cal.App.2d 768, 234 P.2d 230. Mental Health  76

3. Good cause

Where it was not shown that money furnished by father was inadequate, mother, as guardian, was not entitled to
deduct maintenance for children from their estates. In re Keck (App. 1 Dist. 1929) 100 Cal.App. 513, 280 P.
387. Child Support  108

4. Community property

Where husband and wife purchased house with earnings acquired after marriage and wife was adjudged
mentally ill and was committed to state hospital and house was sold and husband was able, unassisted, to
support, and maintain wife in her illness, the wife's share in proceeds of sale of house, which was community
property, would not be awarded to husband personally to reimburse him for money which he had expended for
her support and maintenance for eight years prior to sale. In re Risse (App. 1957) 156 Cal.App.2d 412, 319 P.2d
789. Husband And Wife  272(5)

§ 2423. Payment of surplus income to relatives of conservatee 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) Upon petition of the conservator, the conservatee, the spouse or domestic partner of the conservatee, or a
relative within the second degree of the conservatee, the court may by order authorize or direct the conservator
to pay and distribute surplus income of the estate or any part of the surplus income (not used for the support,
maintenance, and education of the conservatee and of those legally entitled to support, maintenance, or
education from the conservatee) to the spouse or domestic partner of the conservatee and to relatives within the
second degree of the conservatee whom the conservatee would, in the judgment of the court, have aided but for
the existence of the conservatorship.  The court in ordering payments under this section may impose conditions
if the court determines that the conservatee would have imposed the conditions if the conservatee had the
capacity to act.

(b) The granting of the order and the amounts and proportions of the payments are discretionary with the court,
but the court shall consider all of the following:

(1) The amount of surplus income available after adequate provision has been made for the comfortable and
suitable support, maintenance, and education of the conservatee and of those legally entitled to support,
maintenance, or education from the conservatee.

(2) The circumstances and condition of life to which the conservatee and the spouse or domestic partner and
relatives have been accustomed.

(3) The amount that the conservatee would in the judgment of the court have allowed the spouse or domestic



partner and relatives but for the existence of the conservatorship.

(c) Notice of the hearing on the petition shall be given for the period and in the manner provided in Chapter 3
(commencing with Section 1460) of Part 1.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.2001, c. 893 (A.B.25), § 34.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 2423 continues Section 2423 of the repealed Probate Code without substantive change.

"Suitable" is substituted for "proper" in subdivision (b(1) to conform to Sections 2420(a) and
2541(a).  Section 2423 makes clear that income is not "surplus" if needed for those legally entitled to
support from the conservatee.  An order granting or denying a petition under this section is an
appealable order.  See Section 2750.  See also Sections 2580-2585 (substituted judgment) which
permit gifts to persons other than the spouse and relatives, and gifts of principal as well as income.
Unlike other powers and duties in this chapter, Section 2423 applies only to conservatorships and
not to guardianships.  For general provisions, see Sections 1000-1004 (rules of practice), 1020-1023
(petitions and other papers), 1040-1050 (hearings and orders), 2103 (effect of final order).  See also
Sections 1021 (petition to be verified), 1041 (clerk to set petition for hearing).  For general
provisions relating to notice of hearing, see Sections 1200-1221, 1460-1469.  See also Sections
1260-1265 (proof of giving notice), 2700-2702 (notice to persons who request special notice).  For
background on the provisions of this part, see the Comment to this part under the part heading. [20
Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

2002 Main Volume
Stats.2001, c. 893 (A.B.25), in subd.(a), inserted "or domestic partner" twice; in subd.(b), inserted "or

domestic partner" twice; and made nonsubstantive changes.
Governor's signing message regarding Stats.2001, c. 893 (A.B.25), see Historical and Statutory Notes

under Civil Code § 1714.01.
Former § 2423, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this section.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Derivation: Former § 1558, added by Stats.1935, c. 571, p. 1665, § 1, amended by Stats.1943, c. 1053,

p. 2995, § 5; Stats.1949, c. 218, p. 444, § 1; Stats.1953, c. 65, p. 727, § 5; Stats.1973, c. 142, p. 411,
§ 60; Stats.1977, c. 1252, p. 4446, § 370.

Former § 1661, added by Stats.1931, c. 281, § 1661, amended by Stats.1945, c. 1398, § 10.
Former § 1856, added by Stats.1957, c. 1902, p. 3311, § 1.
Former § 2423, added by Stats.1979, c. 726, § 3.
Former § 2912, added by Stats.1979, c. 726, § 3.
Stats.1929, c. 663, § 12.

Research References

Cross References

Domestic partner, defined, see Probate Code § 37.



Notice to,
Directors, see Probate Code § 1461.
Veterans Administration, see Probate Code § 1461.5.

Support of ward's dependents, see Probate Code §§ 2420, 2541.

Law Review And Journal Commentaries

Conditional allowance to next of kin of incompetent person.  15 S.Cal.L.Rev. 265 (1942).
Equal protection.  Jon W. Davidson, 114 Los Angeles Daily J. 6 (Nov. 28, 2001).
The more, the not marry-er: In search of a policy behind eligibility for California domestic

partnerships.  40 San Diego L.Rev. 427 (2003).
Power of chancery court to allocate surplus income of insane person to needy relatives.  17

Cal.L.Rev. 175 (1929).
Support of relatives from ward's income, work of 1949 Legislature.  23 S.Cal.L.Rev. 220 (1950).
2002 Main Volume

Collateral References:

Witkin, Summary (9th ed) H & W §18
Witkin, Summary (9th ed) Wills §§878, 922, 944
Witkin, Procedure (4th ed) Appeal §172
The Rutter Group, Civil Appeals and Writs (Eisenberg, Horvitz & Wiener) §2:217
B-W Cal Civil Practice: Probate and Trust Proceedings §§28:87, 28:179
Cal Jur 3d App Rev §122; Guard & C §§22, 24, 35, 142, 279; Wills §201
Power of court or guardian to make noncharitable gifts or allowances out of funds of incompetent

ward.  24 ALR3d 863.

Notes Of Decisions

Accounting 7
Advancements, payments treated as 4
Conditions on payments 5
Construction and application 1
Notice 8
Past assistance, continuation of 3
Ratification of payments 6
Surplus income 2

1. Construction and application

Provisions of § 1558 (repealed) relating to distribution of surplus income of an incompetent did not preclude the
courts from exercising the substituted judgment doctrine in situations not covered by that section. In re
Guardianship of Christiansen (App. 1 Dist. 1967) 56 Cal.Rptr. 505, 248 Cal.App.2d 398. Mental Health 
216

Sufficient evidence existed in petition by guardian of incompetent seeking authorization to make gifts to
children and grandchildren of incompetent out of her estate, to support, without requiring, the exercise of court's
discretion to find that children and grandchildren would be natural objects of incompetent's bounty, that she
would deem it to her advantage to make the gifts to effect proposed tax savings if she could afford to do so
without prejudice to her own welfare, and that she would have no hesitancy because there might be some
difference between shares given and shares that would be received had the same amount of property passed by
intestacy. In re Guardianship of Christiansen (App. 1 Dist. 1967) 56 Cal.Rptr. 505, 248 Cal.App.2d 398. Mental
Health  216



Although neither a general guardian nor a court has power to dispose of a ward's property by way of gift, such
principle has an exception where allowances from income of the estate are sought as to donations for charitable
and religious purposes and with the object of carrying out presumed wishes of the incompetent, and allowances
for support of next of kin may also be approved upon a showing that the incompetent would have made them as
suggested. Harris v. Harris (1962) 19 Cal.Rptr. 793, 57 Cal.2d 367, 369 P.2d 481. Mental Health  216;
Mental Health  246

Neither a general guardian nor a court has power to dispose of incompetent ward's property by way of gift
except where allowances from surplus income of estate are sought as donations for charitable and religious
purposes and with object of carrying out presumed wishes of incompetent. In re Hall's Guardianship (1947) 31
Cal.2d 157, 187 P.2d 396. Mental Health  216

2. Surplus income

Failure of trial court to exercise its discretionary power to consider whether, under circumstances, gifts from
conservatee to her next of kin should have been charged by bank as conservator to corpus rather than surplus
income of conservatorship estate was error and called for reversal of order approving gifts and for a hearing and
determination on the merits. In re Wemyss (App. 3 Dist. 1971) 98 Cal.Rptr. 85, 20 Cal.App.3d 877. Guardian
And Ward  161

Allowing conservator to treat one-half of family allowance received by conservatorship estate from estate of
conservatee's deceased husband as surplus income and other half as an augmentation of principal was error,
notwithstanding theory that, without family allowance, an equivalent amount of corpus would have been spent
for conservatee's support, since, if absence of family allowance would have necessitated drawing support
money from principal, receipt of family allowance avoided that necessity and there was no finding that estate's
remaining income was inadequate for conservatee's support. In re Wemyss (App. 3 Dist. 1971) 98 Cal.Rptr. 85,
20 Cal.App.3d 877. Guardian And Ward  37

3. Past assistance, continuation of

Under petition by guardian of incompetent mother for monthly allowance alleging among other things that there
would be ample income to permit continuance of $800 per month allowance from mother's estate for family
expenses as in the past, court was warranted in recognizing guardian as next of kin whom mother would have
aided if she had been of sound mind and in approving continuance of monthly allowance as a disbursement of
surplus income from mother's estate. In re Hall's Guardianship (1947) 31 Cal.2d 157, 187 P.2d 396. Mental
Health  246

4. Advancements, payments treated as

Generally, allowances may and should be made from incompetent's estate for support of his wife and children
according to their circumstances, but such allowances to adult children competent to support themselves will
generally be on condition that they shall be considered as advancements on final distribution of estate after
ward's death. In re Hudelson's Estate (1941) 18 Cal.2d 401, 115 P.2d 805. Mental Health  249

5. Conditions on payments

Section 1558 (repealed; see, now, this section) authorizing court to direct incompetent's guardian to pay surplus
income, not used for ward's support, to his next of kin whom he would have aided, in court's judgment, had he
been of sound mind, authorized court, in making allowances, to attach conditions which it found that ward
would have imposed if he had capacity to act, as court acted for incompetent in reference to his estate as it
supposed that he would have acted if he had been of sound mind. In re Hudelson's Estate (1941) 18 Cal.2d 401,
115 P.2d 805. Mental Health  249

6. Ratification of payments

Under § 1558 (repealed) authorizing superior court to direct incompetent's guardian to distribute surplus income



to ward's next of kin, whom ward would have aided, if of sound mind, considering amount available after due
provision for ward's proper support, circumstances and condition of life to which ward and such next of kin had
been accustomed, and amount which ward would have allowed such next of kin, court might have approved
expenditures already made by guardian in good faith for support of ward's next of kin under circumstances
which would have moved court to authorize such expenditures on application by guardian or next of kin. In re
Jacobson's Estate and Guardianship (App. 2 Dist. 1942) 56 Cal.App.2d 255, 132 P.2d 229. Mental Health 
232

7. Accounting

Whether accounting should be required from one granted allowances for support from incompetent's estate is
discretionary with court after careful inquiry as to what is best and most advantageous for incompetent. In re
Hudelson's Estate (1941) 18 Cal.2d 401, 115 P.2d 805. Mental Health  248

8. Notice

Order authorizing monthly allowance to guardian of incompetent was not void because made ex parte and
although order was silent regarding notice, it would be presumed that court had dispensed with notice by
guardian as authorized by § 1557 (repealed) and § 1558 (repealed). In re Hall's Guardianship (1947) 31 Cal.2d
157, 187 P.2d 396. Mental Health  256

Article 7. Sales

§ 2540. Court supervision; exceptions; personal residence 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) Except as otherwise provided in Sections 2544 and 2545, and except for the sale of a conservatee's present
or former personal residence as set forth in subdivision (b), sales of real or personal property of the estate under
this article are subject to authorization, confirmation, or direction of the court, as provided in this article.

(b) In seeking authorization to sell a conservatee's present or former personal residence, the conservator shall
notify the court that the present or former personal residence is proposed to be sold and that the conservator has
discussed the proposed sale with the conservatee.  The conservator shall inform the court whether the
conservatee supports or is opposed to the proposed sale and shall describe the circumstances that necessitate the
proposed sale, including whether the conservatee has the ability to live in the personal residence and why other
alternatives, including, but not limited to, in-home care services, are not available.  The court, in its discretion,
may require the court investigator to discuss the proposed sale with the conservatee.  This subdivision shall not
apply when the conservator is granted the power to sell real property of the estate pursuant to Article 11
(commencing with Section 2590).

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.2006, c. 490 (S.B.1116), § 3.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 2540 continues Section 2540 of the repealed Probate Code without change.  The court may

authorize the guardian or conservator to sell property without court authorization.  See Article 11



(commencing with Section 2590 (independent exercise of powers).  See also Section 2408.  See also
Section 2625 (review at time of accounting of sales not previously authorized or approved), 2750
(appealable orders).  For background on the provisions of this part, see the Comment to this part
under the part heading. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Research References

Official Forms

Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Historical And Statutory Notes

2006 Legislation
Stats.2006, c. 490 (S.B.1116), in subd.(a), inserted "present or former"; in subd.(b), in the first sentence,

inserted "present or former", in the second sentence substituted "The" for "In addition, the" and
substituted "personal residence and why other alternatives, including, but not limited to, in-home
care services, are not available" for "residence"; and in the third sentence, substituted "Article 11
(commencing with Section 2590)" for "Section 2590".

Provisions relating to operative date and title of act for Stats.2006, c. 490 (S.B.1116), see Historical and
Statutory Notes under Probate Code § 2352.

2002 Main Volume
Former § 2540, added by Stats.1979, c. 726, § 3, amended by Stats.1989, c. 1080, § 11.5, relating to

similar subject matter, was repealed by Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
See this section.

Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et
seq.) at end of Code.

Derivation: Former § 1530, enacted by Stats.1931, c. 281, § 1530, amended by Stats.1933, c. 133, § 1;
Stats.1937, c. 276, § 3; Stats.1943, c. 97, § 1.

Former § 2540, added by Stats.1979, c. 726, § 3, amended by Stats.1989, c. 1080, § 11.5.
Code of Civil Procedure § 1777, amended by Stats.1901, c. 67, § 1; Stats.1913, c. 127, § 1; Stats.1921,

c. 111, § 3.
Stats.1861, c. 531, § 5.
Stats.1850, c. 115, § 20.

Cross References

Exchanges of property, see Probate Code § 2557.

Law Review And Journal Commentaries

Revocable trusts as an alternative to conservatorships.  Diane C. Yu, 3 Cal.Law. No. 9, p. 23 (1983).
2002 Main Volume

Collateral References:

Witkin, Summary (9th ed) Com Prop §133
Witkin, Summary (9th ed) Wills §§878, 934, 947
B-W Cal Civil Practice: Probate and Trust Proceedings §§25:7, 25:9, 25:10, 28:45, 28:126, 28:135,

28:154
Cal Jur 3d Guard & C §§24, 162, 460
 Cal Digest of Official Reports 3d Series, Guardianship and Conservatorship §§23, 47.
Right of guardian or committee of incompetent to incur obligations so as to bind incompetent or his



estate, or to make expenditures, without approval by court.  63 ALR3d 780.

Notes Of Decisions

Approval by court 1

1. Approval by court

Under § 1530 (repealed), court approval was necessary to give guardian authority to sell property of his ward.
Olson v. U. S., 1971, 194 Ct.Cl. 297, 437 F.2d 981, certiorari denied 92 S.Ct. 272, 404 U.S. 939, 30 L.Ed.2d
253. Mental Health  260

§ 2541. Purpose 

     •     Historical Notes     •     Research References

The guardian or conservator may sell real or personal property of the estate in any of the following cases:

(a) Where the income of the estate is insufficient for the comfortable and suitable support, maintenance, and
education of the ward or conservatee (including care, treatment, and support of the ward or conservatee if a
patient in a state hospital under the jurisdiction of the State Department of Mental Health or the State
Department of Developmental Services) or of those legally entitled to support, maintenance, or education from
the ward or conservatee.

(b) Where the sale is necessary to pay the debts referred to in Sections 2430 and 2431.

(c) Where the sale is for the advantage, benefit, and best interest of (1) the ward or conservatee, (2) the estate,
or (3) the ward or conservatee and those legally entitled to support, maintenance, or education from the ward or
conservatee.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 2541 restates Section 2541 of the repealed Probate Code without substantive change.  As to the

duty to provide comfortable and suitable support, maintenance, and education, see Section 2420.
Subdivision (b) is revised to eliminate the preference for sale of personal property before real
property is sold.  This conforms Section 2541 to subdivision (a) of Section 2543 (mode of sale) and
to Section 10000(a), the comparable provisions relating to decedents' estates.  For background on the
provisions of this part, see the Comment to this part under the part heading. [20
Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

2002 Main Volume
Former § 2541, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this section.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.



Derivation: Former § 1530, enacted by Stats.1931, c. 281, § 1530, amended by Stats.1933, c. 133, § 1;
Stats.1937, c. 276, § 3; Stats.1943, c. 97, § 1.

Former § 2541, added by Stats.1979, c. 726, § 3.
Code of Civil Procedure § 1777, amended by Stats.1901, c. 67, § 1; Stats.1913, c. 127, § 1; Stats.1921,

c. 111, § 3.
Stats.1961, c. 531, § 5.
Stats.1850, c. 115, § 20.

Research References

Cross References

Borrowing money and giving security, see Probate Code § 2551.
County aid and relief to indigents, termination and recovery of assistance, see Welfare and

Institutions Code § 17403.
Disposition of proceeds of sale, see Probate Code § 2547.
Sale or encumbrance of property when income is insufficient for support, see Probate Code § 2420.
State Department of Developmental Services, see Welfare and Institutions Code § 4400 et seq.
State Department of Mental Health, see Welfare and Institutions Code § 4000 et seq.
Tangible personal property, sale or other disposition, see Probate Code § 2545.
2002 Main Volume

Collateral References:

Witkin, Summary (9th ed) Wills §§934, 935, 938
B-W Cal Civil Practice: Probate and Trust Proceedings §§28:127, 28:130, 28:131, 28:137, 28:138,

28:140
Cal Jur 3d Guard & C §§163, 170, 171
 California Conservatorships and Guardianships (CEB, 1990) §12.71.

§ 2542. Terms of sales 

     •     Historical Notes     •     Research References

(a) All sales shall be for cash or for part cash and part deferred payments.  Except as otherwise provided in
Sections 2544 and 2545, the terms of sale are subject to the approval of the court.

(b) If real property is sold for part deferred payments, the guardian or conservator shall take the note of the
purchaser for the unpaid portion of the purchase money, with a mortgage or deed of trust on the property to
secure payment of the note.  The mortgage or deed of trust shall be subject only to encumbrances existing at the
date of sale and such other encumbrances as the court may approve.

(c) If real or personal property of the estate sold for part deferred payments consists of an undivided interest, a
joint tenancy interest, or any other interest less than the entire ownership, and the owner or owners of the
remaining interests in the property join in the sale, the note and deed of trust or mortgage may be made to the
ward or conservatee and the other owner or owners.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes



Law Revision Commission Comments

1990 Enactment
Section 2542 continues Section 2542 of the repealed Probate Code without substantive change.

Subdivision (b) has been revised to conform to Section 10315(a) (decedents' estates).  The court may
add to the list of powers exercisable by the guardian or conservator without court authorization.  See
Article 11 (commencing with Section 2590) (independent exercise of powers).  See also Section
2570 (appealable orders).  For background on the provisions of this part, see the Comment to this
part under the part heading. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

2002 Main Volume
Former § 2542, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this section.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Derivation: Former § 1532, enacted by Stats.1931, c. 281, p. 677, § 1532, amended by Stats.1939, c.

761, p. 2293, § 8; Stats.1953, c. 1238, p. 2803, § 1; Stats.1959, c. 1257, p. 3395, § 1; Stats.1977, c.
243, p. 1120, § 6.

Former § 2542, added by Stats.1979, c. 726, § 3.
Code of Civil Procedure § 1791, amended by Code Am.1880, c. 74, p. 70, § 24; Stats.1921, c. 111, p.

104, § 7.
Guardianship Act of 1850, § 50, added by Stats.1853, c. 83, p. 129, § 1.

Research References

Cross References

Interests in property, see Civil Code § 678 et seq.
Joint tenancy, see Civil Code § 683.
Mortgages, see Civil Code § 2920 et seq.
Real property, defined, see Probate Code § 68.
Sales by personal representatives, see Probate Code §§ 10257, 10315.
Transfers of real property, see Civil Code § 1091 et seq.
2002 Main Volume

Collateral References:

Witkin, Summary (9th ed) Wills §936
The Rutter Group, Probate (Ross) §13:186
B-W Cal Civil Practice: Probate and Trust Proceedings §28:128
Cal Jur 3d Guard & C §164
 California Conservatorships and Guardianships (CEB, 1990) §12.91.

§ 2543. Manner of sale 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) If estate property is required or permitted to be sold, the guardian or conservator may:

(1) Use discretion as to which property to sell first.



(2) Sell the entire interest of the estate in the property or any lesser interest therein.

(3) Sell the property either at public auction or private sale.

(b) Subject to Section 1469, unless otherwise specifically provided in this article, all proceedings concerning
sales by guardians or conservators, publishing and posting notice of sale, reappraisal for sale, minimum offer
price for the property, reselling the property, report of sale and petition for confirmation of sale, and notice and
hearing of that petition, making orders authorizing sales, rejecting or confirming sales and reports of sales,
ordering and making conveyances of property sold, and allowance of commissions, shall conform, as nearly as
may be, to the provisions of this code concerning sales by a personal representative, including, but not limited
to, Articles 6 (commencing with Section 10300), 7 (commencing with Section 10350), 8 (commencing with
Section 10360), and 9 (commencing with Section 10380) of Chapter 18 of Part 5 of Division 7.  The provisions
concerning sales by a personal representative as described in the Independent Administration of Estates Act,
Part 6 (commencing with Section 10400) of Division 7 shall not apply to this subdivision.

(c) Notwithstanding Section 10309, if the last appraisal of the conservatee's personal residence was conducted
more than six months prior to the confirmation hearing, a new appraisal shall be required prior to the
confirmation hearing, unless the court finds that it is in the best interests of the conservatee to rely on an
appraisal of the personal residence that was conducted not more than one year prior to the confirmation hearing.

(d) The clerk of the court shall cause notice to be posted pursuant to subdivision (b) only in the following cases:

(1) If posting of notice of hearing is required on a petition for the confirmation of a sale of real or personal
property of the estate.

(2) If posting of notice of a sale governed by Section 10250 (sales of personal property) is required or
authorized.

(3) If posting of notice is ordered by the court.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.2006, c. 490 (S.B.1116), § 4;
Stats.2007, c. 553 (A.B.1727), § 17.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 2543 supersedes Section 2543 of the repealed Probate Code.  Subdivision (a) is revised to

conform to Section 10003 (decedents' estates).  Under subdivision (a) there is no priority between
personal and real property in selling property, whatever the reason that causes the property to be
sold.

Subdivision (b) continues subdivision (b) of Section 2543 of the repealed Probate Code without
substantive change.  Subdivision (b) does not apply to sales under Section 2544 (listed securities and
certain over-the-counter securities) or 2545 (certain tangible personal property).

Subdivision (c) continues subdivision (c) of Section 2543 of the repealed Probate Code, but the
statement that the notice be posted at the courthouse of the county where the proceedings described
are pending has omitted as unnecessary, this matter being governed by the provisions incorporated
by subdivision (b).

The court may add to the list of powers exercisable by the guardian or conservator without court
authorization.  See Article 11 (commencing with Section 2590) (independent exercise of powers).
See also Section 2570 (appealable orders).  For general provisions, see Sections 1000-1004 (rules of
practice), 1020-1023 (petitions and other papers), 1040-1050 (hearings and orders), 2103 (effect of
final order), 2111 (orders for sale or encumbrance of property).  See also Sections 1021 (petition to



be verified), 1041 (clerk to set petition for hearing).  For general provisions relating to notice of
hearing, see Sections 1200-1221, 1460-1469.  See also Sections 1260-1265 (proof of giving notice),
2700-2702 (notice to persons who request special notice).  For a provision relating to decedents'
estates that is comparable to subdivision (a), see Section 10003.  For background on the provisions
of this part, see the Comment to this part under the part heading. [20 Cal.L.Rev.Comm.Reports 1001
(1990)].

Research References

Official Forms

Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Historical And Statutory Notes

2006 Legislation
Stats.2006, c. 490 (S.B.1116), rewrote subd.(b); inserted subd.(c); recast former subd.(c) as subd.(d);

and in newly designated subd.(d), substituted "If" for "Where" two times and substituted "If" for "In
any case where".  Prior to amendment, subd.(b) had read:

"(b) Subject to Section 1469, unless otherwise specifically provided in this article, all proceedings
concerning sales by guardians or conservators, giving notice of sale, reselling the same property,
return of sale and application for confirmation thereof, notice and hearing of such application,
making orders authorizing sales, rejecting or confirming sales and reports of sales, ordering and
making conveyances of property sold, and allowance of commissions, shall conform, as nearly as
may be, to the provisions of this code concerning sales by a personal representative, other than the
Independent Administration of Estates Act, Part 6 (commencing with Section 10400) of Division 7."

Provisions relating to operative date and title of act for Stats.2006, c. 490 (S.B.1116), see Historical and
Statutory Notes under Probate Code § 2352.

2007 Legislation
Stats.2007, c. 553 (A.B.1727), in subd.(b), in the first sentence, substituted ", including, but not limited

to," for "as described in".
For reimbursement provisions relating to Stats.2007, c. 553 (A.B.1727), see Historical and Statutory

Notes under Probate Code § 1456.
2002 Main Volume
Former § 2543, added by Stats.1979, c. 726, § 3, amended by Stats.1987, c. 923,§ 77, relating to similar

subject matter, was repealed by Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this
section.

Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et
seq.) at end of Code.

Derivation: Former § 1534, enacted by Stats.1931, c. 281, § 1534, amended by Stats.1937, c. 276, § 5;
Stats.1941, c. 678, § 3.

Former § 2543, added by Stats.1979, c. 726, § 3, amended by Stats.1987, c. 923,§ 77.
Code of Civil Procedure § 1778, amended by Stats.1921, c. 111, § 4.
Code of Civil Procedure § 1789, amended by Stats.1921, c. 111, § 6.
Stats.1850, c. 115, § 32.

Cross References

Administration of decedents' estates, abatement, see Probate Code § 21400 et seq.
Conveyance by guardian or conservator, see Probate Code § 2111.
Notice, mailing, see Probate Code § 1215 et seq.
Notice, posting, see Probate Code §§ 1230 and 1460.



Notice, proof of giving notice, see Probate Code § 1260 et seq.
Notice, special notice, see Probate Code § 1250 et seq.
Notice, this code, generally, see Probate Code § 1200 et seq.
Notice, this division, generally, see Probate Code § 1460 et seq.
Notice to,

Directors, see Probate Code § 1461.
Veterans Administration, see Probate Code § 1461.5.

Personal representative and general personal representative, defined, see Probate Code § 58.
Service of process, generally, see Code of Civil Procedure § 413.10 et seq.
Service of process, mail, see Code of Civil Procedure § 415.30 and § 1012 et seq.
Service of process, personal delivery, see Code of Civil Procedure § 415.10.
Service of process, proof of service, see Code of Civil Procedure § 417.10 et seq.
Service of process, publication, see Code of Civil Procedure § 415.50.

Law Review And Journal Commentaries

Losing it in California: Conservatorship and the social organization of aging.  Lawrence M.
Friedman, June O. Starr, 73 Wash.U.L.Q. 1501 (1995).

2002 Main Volume

Collateral References:

Witkin, Summary (9th ed) Wills §§837, 934, 936
B-W Cal Civil Practice: Probate and Trust Proceedings §§28:129, 28:130, 28:131
Cal Jur 3d Guard & C §§20, 165, 166, 170

Notes Of Decisions

Confirmation 2
Description of property 1
Irregularities in sales 3

1. Description of property

A purchaser who was not misled and did not misunderstand the terms of sale of the property of a minor cannot
complain that the property was sold in gross, when the minor only owned an undivided one-eighth interest in
same. In re Hamilton's Estate (1898) 120 Cal. 421, 52 P. 708. Guardian And Ward  108

An order of the probate court for the sale of the land of a minor by his guardian must contain in itself a definite
and certain description of the land to be sold and the description contained in the order cannot be helped out by
reference to documents not contained in the order itself. Hill v. Wall (1884) 66 Cal. 130, 4 P. 1139. Guardian
And Ward  90

2. Confirmation

A guardian's sale of the property of an insane person is not effective until it is confirmed by the court. In re
Kay's Estate (1947) 30 Cal.2d 215, 181 P.2d 1. Mental Health  269

Where it is apparent that the appraisement was substantially filed in court before the confirmation of a sale of a
ward's realty, marking it "Filed" by the clerk was not essential. Smith v. Biscailuz (1889) 83 Cal. 344, 21 P. 15,
affirmed 83 Cal. 344, 23 P. 314. Guardian And Ward  93

3. Irregularities in sales

Irregularities in a proceeding by a guardian to sell his ward's land, occurring after the court acquires



jurisdiction, which would have required a reversal on appeal, do not affect the validity of a sale on collateral
attack. Scarf v. Aldrich (1893) 97 Cal. 360, 32 P. 324, 33 Am.St.Rep. 190. Guardian And Ward  107

Irregularities in proceedings for the sale of land by a guardian, occurring after jurisdiction has been acquired,
can be corrected only by appeal, and cannot be considered when assailed in a collateral action. Fitch v. Miller
(1862) 20 Cal. 352. Guardian And Ward  90

§ 2544. Sale of securities 

     •     Historical Notes     •     Research References

(a) Except as specifically limited by order of the court, subject to Section 2541, the guardian or conservator may
sell securities without authorization, confirmation, or direction of the court if any of the following conditions is
satisfied:

(1) The securities are to be sold on an established stock or bond exchange.

(2) The securities to be sold are securities designated as a national market system security on an interdealer
quotation system or subsystem thereof, by the National Association of Securities Dealers, Inc., sold through a
broker-dealer registered under the Securities Exchange Act of 1934 during the regular course of business of the
broker-dealer.

(3) The securities are to be directly redeemed by the issuer thereof.

(b) Section 2543 does not apply to sales under this section.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.1996, c. 86 (A.B.2146), § 2.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 2544 continues Section 2544 of the repealed Probate Code with the addition of paragraph (2) of

subdivision (a).  This section permits sales of securities to be sold on an established stock or bond
exchange and certain over-the-counter securities without court authorization, confirmation, or
direction.  Compare Section 10200(e)(2), (3) (decedents' estates).  As to the authority to invest in
securities, see Section 2574.  As to when a power should or should not be exercised, see Section
2401(b) and the Comment thereto.  A sale under Section 2544 is subject to review on settlement of
the accounts of the guardian or conservator.  See Section 2625.  For a comparable provision relating
to decedents' estates, see Section 10200.  For background on the provisions of this part, see the
Comment to this part under the part heading. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

2002 Main Volume
The 1996 amendment added subd.(a)(3), requiring the issuer to redeem securities directly.
Former § 2544, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this section.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Derivation: Former § 2544, added by Stats.1979, c. 726, § 3.



Research References

Cross References

Court supervision, see Probate Code § 2540.
Investment in government obligations, stocks, bonds and securities, see Probate Code § 2574.
Security, defined, see Probate Code § 70.

Collateral References:

Witkin, Summary (9th ed) Wills §§907, 925, 934, 935, 936
The Rutter Group, Probate (Ross) §15:252
B-W Cal Civil Practice: Probate and Trust Proceedings §§28:45, 28:126, 28:128, 28:133
Cal Jur 3d Guard & C §170

§ 2544.5. Sale of mutual funds held without beneficiary designation 

Except as specifically limited by the court, subject to Section 2541, the guardian or conservator may sell mutual
funds held without designation of a beneficiary without authorization, confirmation, or direction of the court.
Section 2543 does not apply to sales under this section.

CREDIT(S)
(Added by Stats.1996, c. 86 (A.B.2146), § 2.5.)

Collateral References:

Cal Jur 3d Guard & C §§129, 170

§ 2545. Sale or other disposition of tangible personal property 

     •     Historical Notes     •     Research References

(a) Subject to subdivisions (b) and (c) and to Section 2541, the guardian or conservator may sell or exchange
tangible personal property of the estate without authorization, confirmation, or direction of the court.

(b) The aggregate of the sales or exchanges made during any calendar year under this section may not exceed
five thousand dollars ($5,000).

(c) A sale or exchange of personal effects or of furniture or furnishings used for personal, family, or household
purposes may be made under this section only if:

(1) In the case of a guardianship, the ward is under the age of 14 or, if 14 years of age or over, consents to the
sale or exchange.

(2) In the case of a conservatorship, the conservatee either (i) consents to the sale or exchange or (ii) the
conservatee does not have legal capacity to give such consent.

(d) Failure of the guardian or conservator to observe the limitations of subdivision (b) or (c) does not invalidate
the title of, or impose any liability upon, a third person who acts in good faith and without actual notice of the
lack of authority of the guardian or conservator.

(e) Subdivision (b) of Section 2543 does not apply to sales under this section.

CREDIT(S)



(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 2545 continues Section 2545 of the repealed Probate Code without change.  This section gives

the guardian or conservator broader authority than exists in the case of a probate estate.  The section
applies whether or not the property is perishable or is property which may be disposed of without
court order in a probate estate (see Sections 10252, 10259).

The reference in subdivision (c) to furniture and furnishings does not include property in commercial
use.  Hence, consent is not required to sell furniture or furnishings in commercial use.  Subdivision
(d) protects innocent third persons if the guardian or conservator acts in excess of the authority
granted by the section.  Subdivision (e) permits sale in such manner as the guardian or conservator
considers best under the circumstances.

Sales of tangible personal property that do not fall within Section 2545 are made under the general
provisions of this article (Sections 2541-2543).  Exchanges of tangible personal property that do not
fall within Section 2545 are made under Section 2557.  Sales made under Section 2545 are subject to
review on settlement of the accounts of the guardian or conservator.  See Section 2625.

For background on the provisions of this part, see the Comment to this part under the part heading. [20
Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

2002 Main Volume
Former § 2545, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this section.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Derivation: Former § 2545, added by Stats.1979, c. 726, § 3.

Research References

Cross References

Court supervision, see Probate Code § 2540.
Legal capacity of conservatee, see Probate Code § 1870 et seq.

Law Review And Journal Commentaries

Revocable trusts as an alternative to conservatorships.  Diane C. Yu, 3 Cal.Law. No. 9, p. 23 (1983).

Collateral References:

Witkin, Summary (9th ed) Com Prop §133
Witkin, Summary (9th ed) Wills §§925, 934, 935, 936, 937
B-W Cal Civil Practice: Probate and Trust Proceedings §28:131
Cal Jur 3d Guard & C §§171, 460

§ 2547. Disposition of proceeds of sale 



     •     Historical Notes     •     Research References

The guardian or conservator shall apply the proceeds of the sale to the purposes for which it was made, as far as
necessary, and the residue, if any, shall be managed as the other property of the estate.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 2547 continues Section 2547 of the repealed Probate Code without substantive change.  For

background on the provisions of this part, see the Comment to this part under the part heading. [20
Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

2002 Main Volume
Former § 2547, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this section.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Derivation: Former § 1536, enacted by Stats.1931, c. 281, p. 678, § 1536.
Former § 2547, added by Stats.1979, c. 726, § 3.
Code of Civil Procedure §§ 1779, 1780, amended by Code Am.1880, c. 74, p. 68, § 17.
Stats.1850, c. 115, p. 270, §§ 22, 23.

Research References

Cross References

Investment of proceeds of sales, see Probate Code § 2570.
Purposes for which sale can be made, see Probate Code § 2541.

Collateral References:

Witkin, Summary (9th ed) Wills §936
B-W Cal Civil Practice: Probate and Trust Proceedings §28:127
Cal Jur 3d Guard & C §167

§ 2548. Recovery of property sold; limitation of action 

     •     Historical Notes     •     Research References     •     Notes of Decisions

No action for the recovery of any property sold by a guardian or conservator may be maintained by the ward or
conservatee or by any person claiming under the ward or conservatee unless commenced within the later of the
following times:

(a) Three years after the termination of the guardianship or conservatorship.

(b) When a legal disability to sue exists by reason of minority or otherwise at the time the cause of action



accrues, within three years after the removal thereof.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 2548 continues Section 2548 of the repealed Probate Code without change.  For background on

the provisions of this part, see the Comment to this part under the part heading. [20
Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

2002 Main Volume
Former § 2548, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this section.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Derivation: Former § 1539 enacted by Stats.1931, c. 281, p. 678, § 1539.
Former § 2548, added by Stats.1979, c. 726, § 3.
Code of Civil Procedure § 1806.
Guardianship Act of 1850, § 34, Stats.1850, c. 115, p. 271, § 34.

Research References

Cross References

Administration of decedents' estates, limitation of actions, see Probate Code § 10382.
Disabilities as affecting computation of time, generally, see Code of Civil Procedure §§ 328, 352,

357, 358.
Limitations on actions, generally, see Code of Civil Procedure § 312 et seq.
Minors defined, see Family Code § 6500.
Three year statute of limitations, see Code of Civil Procedure § 338.

Law Review And Journal Commentaries

Spousal torts: Protecting the victim.  Michael Pollard and Robert E. Blevans, 16 L.A.Law. 13 (June
1993).

Collateral References:

Witkin, Summary (9th ed) Wills §936
Witkin, Procedure (4th ed) Actions §633
B-W Cal Civil Practice: Probate and Trust Proceedings §28:132
Cal Jur 3d Guard & C §173

Notes Of Decisions

Majority of ward 1



1. Majority of ward

The fact of a guardianship will not warrant wards in delaying many years after reaching their majority in
instituting their suit to set aside a purchase of their property by their guardian. Earhart v. Churchill Co.(1915)
169 Cal. 728, 147 P. 942. Guardian And Ward  105(1)

An action to recover bonds sold by a guardian must be brought by the infant within 3 years after arriving at
majority, or it is barred. Burroughs v. De Couts (1886) 70 Cal. 361, 11 P. 734.

C.C.P. § 1806 (repealed) which prescribed three years after termination of his guardianship as the time for the
maintenance by a minor of an action for the recovery of land sold by his guardian, only applied to sales by
guardians appointed by probate courts of this state. McNeil v. First Congregational Soc.(1884) 66 Cal. 105, 4 P.
1096. Guardian And Ward  105(1)

Article 10. Substituted Judgment

§ 2580. Petition to authorize proposed action 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) The conservator or other interested person may file a petition under this article for an order of the court
authorizing or requiring the conservator to take a proposed action for any one or more of the following
purposes:

(1) Benefiting the conservatee or the estate.

(2) Minimizing current or prospective taxes or expenses of administration of the conservatorship estate or of the
estate upon the death of the conservatee.

(3) Providing gifts for any purposes, and to any charities, relatives (including the other spouse or domestic
partner), friends, or other objects of bounty, as would be likely beneficiaries of gifts from the conservatee.

(b) The action proposed in the petition may include, but is not limited to, the following:

(1) Making gifts of principal or income, or both, of the estate, outright or in trust.

(2) Conveying or releasing the conservatee's contingent and expectant interests in property, including marital
property rights and any right of survivorship incident to joint tenancy or tenancy by the entirety.

(3) Exercising or releasing the conservatee's powers as donee of a power of appointment.

(4) Entering into contracts.

(5) Creating for the benefit of the conservatee or others, revocable or irrevocable trusts of the property of the
estate, which trusts may extend beyond the conservatee's disability or life.  A special needs trust for money paid
pursuant to a compromise or judgment for a conservatee may be established only under Chapter 4 (commencing
with Section 3600) of Part 8, and not under this article.

(6) Transferring to a trust created by the conservator or conservatee any property unintentionally omitted from
the trust.

(7) Exercising options of the conservatee to purchase or exchange securities or other property.

(8) Exercising the rights of the conservatee to elect benefit or payment options, to terminate, to change
beneficiaries or ownership, to assign rights, to borrow, or to receive cash value in return for a surrender of



rights under any of the following:

(A) Life insurance policies, plans, or benefits.

(B) Annuity policies, plans, or benefits.

(C) Mutual fund and other dividend investment plans.

(D) Retirement, profit sharing, and employee welfare plans and benefits.

(9) Exercising the right of the conservatee to elect to take under or against a will.

(10) Exercising the right of the conservatee to disclaim any interest that may be disclaimed under Part 8
(commencing with Section 260) of Division 2.

(11) Exercising the right of the conservatee (A) to revoke or modify a revocable trust or (B) to surrender the
right to revoke or modify a revocable trust, but the court shall not authorize or require the conservator to
exercise the right to revoke or modify a revocable trust if the instrument governing the trust (A) evidences an
intent to reserve the right of revocation or modification exclusively to the conservatee, (B) provides expressly
that a conservator may not revoke or modify the trust, or (C) otherwise evidences an intent that would be
inconsistent with authorizing or requiring the conservator to exercise the right to revoke or modify the trust.

(12) Making an election referred to in Section 13502 or an election and agreement referred to in Section 13503.

(13) Making a will.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.1992, c. 355 (A.B.3328), § 1;
Stats.1992, c. 572 (S.B.1455), § 6.5; Stats.1995, c. 730 (A.B.1466), § 4; Stats.1999, c; 175 (A.B.239),§ 3;
Stats.2001, c. 893 (A.B.25), § 38.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 2580 continues Section 2580 of the repealed Probate Code without change.  Section 2580 is

drawn in part from Mass.Ann.Laws ch. 201, § 38 (West 1958 & Supp.1989).  See also 20
Pa.Cons.Stat.Ann. § 5536(b) (Purdon 1975 & Supp.1989); Uniform Probate Code § 5-408 (1987).

For general provisions relating to petitions and other papers, see Sections 1020-1023.
Subdivision (a) indicates three situations where substituted judgment may be exercised:
(1) Where the action proposed to be taken by the conservator is for the benefit of the conservatee or the

estate.
(2) Where the proposed action is designed to minimize taxes (such as federal, state, or local income

taxes or estate taxes) or expenses of administration during the lifetime and on death of the
conservatee.

(3) Where there is a person to whom the conservatee probably would have made gifts or provided
support from excess funds or assets, or where there are charities or other objects of bounty which the
conservatee showed an inclination to support.

The nonexclusive listing in subdivision (b) of the types of actions which may be proposed in the petition
is drawn in part from the Massachusetts and Pennsylvania statutes and from Uniform Probate Code
Section 5-408(3) (1987).  As to transactions involving community property, see Section 3102(f).

For general provisions, see Sections 1000-1004 (rules of practice), 1020-1023 (petitions and other
papers), 1040-1050 (hearings and orders), 2103 (effect of final order).  See also Sections 1021
(petition to be verified), 1041 (clerk to set petition for hearing).  For background on the provisions of



this article, see the Comment to this article under the article heading.  See also Recommendation
Relating to Disclaimer of Testamentary and Other Interests, 16 Cal.L.Revision Comm'n Reports
207, 229-31 (1982).  [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

1992 Amendment (Revised Comment)
Paragraph (5) of subdivision (b) of Section 2580 is amended to make clear that a special needs trust for

money paid pursuant to a compromise or judgment for a conservatee may only be established under
Chapter 4 (commencing with Section 3600) of Part 8.  See Sections 3602-3605.

Section 2580 is also amended to add paragraph (6) to subdivision (b).  If property is discovered after the
conservatee's death that has been unintentionally omitted from a trust created by the conservator or
conservatee, the conservator has control of the property pending its disposition according to law.
Prob.Code § 2467.  See also Prob.Code § 2630 (continuing jurisdiction of court).  [22
Cal.L.Rev.Comm.Reports 983 (1992)]

Historical And Statutory Notes

2002 Main Volume
The 1992 amendment added, in subd.(b)(5), the sentence relating to special needs trusts for money paid

pursuant to compromise or judgment; inserted subd.(b)(6) relating to property unintentionally
omitted; and made other nonsubstantive changes.

Under the provisions of § 12 of Stats.1992, c. 572, the 1992 amendments of this section by c. 355 and c.
572 were given effect and incorporated in the form set forth in § 6.5 of Stats.1992, c. 572.
Amendment of this section by § 6 of Stats.1992, c. 572, failed to become operative under the
provisions of § 12 of that Act.

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

The 1995 amendment added subd.(b)(13), relating to making a will.
Stats.1999, c. 175, inserted "or modify" and "or modification" throughout subd.(b)(11).
Stats.2001, c. 893 (A.B.25), in subd.(a)(3), inserted "or domestic partner"; and made nonsubstantive

changes.
Governor's signing message regarding Stats.2001, c. 893 (A.B.25), see Historical and Statutory Notes

under Civil Code § 1714.01.
Former § 2580, added by Stats.1979, c. 726, § 3, amended by Stats.1980, c. 246,§ 5; Stats.1983, c. 17, §

4; Stats.1983, c. 842, § 53; Stats.1987, c. 923, § 81; Stats.1988, c. 1199, § 70, relating to similar
subject matter, was repealed by Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this
section.

Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et
seq.) at end of Code.

Derivation: Former § 2580, added by Stats.1979, c. 726, § 3, amended by Stats.1980, c. 246, § 5;
Stats.1983, c. 17, § 4; Stats.1983, c. 842, § 53; Stats.1987, c. 923, § 81; Stats.1988, c. 1199, § 70.

Research References

Cross References

Contracts, generally, see Civil Code § 1549 et seq.
Disclaimer of testamentary and other interests on behalf of ward or conservatee, see Probate Code §

276.
Domestic partner, defined, see Probate Code § 37.
Election of benefit or payment options, etc., of certain policies or plans, authority of guardian or

conservator, see Probate Code § 2459.
Election of guardian or conservator of surviving spouse to have property administered in probate,

see Probate Code § 13502 et seq.



Exchange of securities, see Probate Code § 2557.
Gifts, generally, see Civil Code § 1146 et seq.
Instrument, defined, see Probate Code § 45.
Interested person, defined, see Probate Code § 1424.
Interests in property, see Civil Code § 678 et seq.
Joint tenancy, see Civil Code § 683.
Payment of surplus income to relatives of conservatee, see Probate Code § 2423.
Proration of estate taxes, see Probate Code § 20100 et seq.
Proration of generation-skipping transfer tax, see Probate Code § 20200 et seq.
Security, defined, see Probate Code § 70.
Transfers of property, generally, see Civil Code § 1039 et seq.
Trusts, creation, validity, modification, and termination, see Probate Code§ 15200 et seq.

Law Review And Journal Commentaries

Administration of estates; trusts and wills.  Michelle M. Sheidenberger, 27 Pac.L.J. 364 (1996).
A new estate planning tool: The durable power of attorney.  Robert A. Briskin, 4 L.A.Law. 28

(1981).
Equal protection.  Jon W. Davidson, 114 Los Angeles Daily J. 6 (Nov. 28, 2001).
Guiding families through the maze of Medi-Cal eligibility.  Terry M. Magady, 24 L.A.Law. 19

(March, 2001).
Legal recognition of same-sex conjugal relationships: The 2003 California Domestic Partner Rights

and Responsibilities Act in comparative civil rights and family law perspective.  Grace Ganz
Blumberg, 51 UCLA L. Rev. 1555 (2004).

Review of Selected 1992 California Legislation. 24 Pac.L.J. 603 (1993).
Review of Selected 1995 California Legislation.  27 Pac.L.J. 349 (1996).
Something special: The use of standardized forms when drafting special needs trusts is not always

the best means of addressing the particular needs of the disabled.  Terry M. Magady, 24
L.A.Law. 26 (2002).

2002 Main Volume

Collateral References:

Witkin, Summary (9th ed) Com Prop §§133, 139
Witkin, Summary (9th ed) Real Prop §367
Witkin, Summary (9th ed) Trusts §§7, 56
Witkin, Summary (9th ed) Wills §§19F, 68A, 86, 177, 178, 195, 197, 878, 902, 928, 944, 945, 946,

975
Witkin, Procedure (4th ed) Appeal §172
The Rutter Group, Civil Appeals and Writs (Eisenberg, Horvitz & Wiener) §2:217
The Rutter Group, Probate (Ross) §§1:144, 1:145, 1:146, 1:146.1, 1:147, 1:151, 1:157.2, 3:245,

3:249.3, 3:249.4, 16:517.20
B-W Cal Civil Practice: Probate and Trust Proceedings §§3:4, 25:7, 25:9, 25:10, 28:150, 28:152,

28:153, 31:43, 31:54
Cal Transactions Forms: Estate Planning §§2:21, 2:27, 12:22, 13:11, 13:49, 17:2, 17:41, 17:44,

19:32, 19:36, 19:37, 21:5, 21:13, 22:39, 22:40
Cal Jur 3d App Rev §122; Guard & C §§24, 35, 60, 89, 129, 207, 208, 213, 279, 483, 492
 Cal Digest of Official Reports 3d Series, Guardianship and Conservatorship §§19 et seq., 46 et seq.
 California Conservatorships and Guardianships (CEB, 1990) §§13.1 et seq.
Factors considered in making election for incompetent to take under or against will.  3 ALR3d 6.
Time within which election must be made for incompetent to take under or against will.  3 ALR3d

119.
Who may make election for incompetent to take under or against will.  21 ALR3d 320.



Notes Of Decisions

In general   1/2 
Discretion of court 1.3
Estoppel 2.1
Interested person 2
Power of conservator 1.5
Purpose   7/8 
Review 3
Substituted judgment 2.5
Trustor rights 1

. In general

Under Probate Code, a superior court may, upon the petition of any interested person and after consideration of
all relevant circumstances, exercise its discretion to authorize or require a conservator to take a variety of
different actions affecting the conservatee's estate, and essentially permits the court to substitute its judgment
for that of a conservatee. In re Conservatorship of McDowell (App. 6 Dist. 2004) 23 Cal.Rptr.3d 10, 125
Cal.App.4th 659. Mental Health  216; Mental Health  217

Probate Code provides for an order which authorizes or requires the conservator to take a proposed action for
the purpose of (1) benefiting the conservator or the estate; (2) minimizing current or prospective taxes; or (3)
providing gifts to persons or charities which would be likely beneficiaries of gifts from the conservatee.
Conservatorship of McElroy (App. 4 Dist. 2002) 128 Cal.Rptr.2d 485, 104 Cal.App.4th 536. Mental Health
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. Purpose

Substituted judgment provisions are designed to protect the conservatorship estate for the benefit not only of the
persons who will ultimately receive it from the conservatee or his or her personal representative, but also, and
perhaps primarily, for the benefit of the conservatee himself or herself. Murphy v. Murphy (App. 1 Dist. 2008)
78 Cal.Rptr.3d 784, 164 Cal.App.4th 376, modified on denial of rehearing, review denied. Mental Health 
216

1. Trustor rights

Legal rights of a conservatee who is trustor of a trust pass to the conservator, under the close scrutiny of the
superior court. Johnson v. Kotyck (App. 2 Dist. 1999) 90 Cal.Rptr.2d 99, 76 Cal.App.4th 83, rehearing denied,
review denied. Mental Health  216; Mental Health  236

Appointment of conservator for trustor of revocable inter vivos trust did not render trust irrevocable, where trust
instrument did not expressly or impliedly prevent conservator from revoking trust or reserve right of revocation
exclusively to trustor. Johnson v. Kotyck (App. 2 Dist. 1999) 90 Cal.Rptr.2d 99, 76 Cal.App.4th 83, rehearing
denied, review denied. Trusts  59(1)

1.3. Discretion of court

A substituted judgment petition, regarding estate planning for a conservatee, should be granted only if the
superior court is satisfied, by a competent showing of all relevant circumstances, that in the last analysis the
proposed action is what a reasonably prudent person in the conservatee's position would have done. Murphy v.
Murphy (App. 1 Dist. 2008) 78 Cal.Rptr.3d 784, 164 Cal.App.4th 376, modified on denial of rehearing, review
denied. Mental Health  216

In exercising its discretion in considering a substituted judgment petition with respect to estate planning for a



conservatee, the superior court determines whether the information presented in the petition is sufficient or
whether a full contested evidentiary hearing is required. Murphy v. Murphy (App. 1 Dist. 2008) 78 Cal.Rptr.3d
784, 164 Cal.App.4th 376, modified on denial of rehearing, review denied. Mental Health  216

The superior court, when called upon to substitute its judgment for that of the conservatee with respect to estate
planning for the conservatee, is a presumptively more capable decisionmaker and should be given broad
latitude. Murphy v. Murphy (App. 1 Dist. 2008) 78 Cal.Rptr.3d 784, 164 Cal.App.4th 376, modified on denial
of rehearing, review denied. Mental Health  216

1.5. Power of conservator

Conservator of incapacitated trust settlor's estate, who was also successor trustee of revocable living trust which
was part of conservatorship estate and which owned 95 percent of stock of corporation, had no authority or
power to effectively revoke specific gift of stock to trust beneficiary, without prior probate court approval, by
permitting sale of assets of corporation while settlor of trust was mentally incapacitated, which rendered stock
valueless by the time of settlor's death; trust specified that a conservator could, with probate court approval,
revoke the terms of the trust. Brown v. Labow (App. 2 Dist. 2007) 69 Cal.Rptr.3d 417, 157 Cal.App.4th 795.
Mental Health  260

2. Interested person

Beneficiary of conservatee's revocable inter vivos trust was "interested person" entitled to file petition in
probate court to compel conservator to take action on behalf of conservatorship estate. Johnson v. Kotyck (App.
2 Dist. 1999) 90 Cal.Rptr.2d 99, 76 Cal.App.4th 83, rehearing denied, review denied. Mandamus  23(1)

2.1. Estoppel

Son had incentive to litigate, as required by due process for application of collateral estoppel, claims, in prior
substituted judgment proceeding in which superior court authorized father's conservator to reexecute, nunc pro
tunc, a living trust and pour-over will that had been executed by father before the conservatorship and that had
effectively disinherited son, that original trust and will were result of fraud or undue influence by daughter or
daughter's interference with oral testamentary agreement between father and predeceased mother, which claims
son attempted to raise in subsequent action against daughter seeking rescission of trust and will; son's interest in
the substituted judgment proceeding, of which he had actual written notice, was identical to his interest in the
action against daughter, i.e., son was adverse to father's attempt to disinherit him. Murphy v. Murphy (App. 1
Dist. 2008) 78 Cal.Rptr.3d 784, 164 Cal.App.4th 376, modified on denial of rehearing, review denied.
Judgment  584

In prior substituted judgment proceeding in which superior court authorized father's conservator to reexecute,
nunc pro tunc, a living trust and pour-over will that had been executed by father before the conservatorship and
that had effectively disinherited son, son could have raised the issue that the trust and will resulted from
daughter's alleged interference with oral testamentary agreement between father and predeceased mother, and
such issue was necessarily resolved in the prior proceeding, for purposes of the "issues actually litigated and
necessarily decided" element for collateral estoppel, in son's subsequent action against daughter, seeking
rescission of trust and will; among the issues necessarily resolved in the substituted judgment proceeding was
whether the proposed action was what a reasonably prudent person in the conservatee's position would have
done, and evidence of a prior conflicting testamentary agreement would have been relevant to a resolution of
that issue. Murphy v. Murphy (App. 1 Dist. 2008) 78 Cal.Rptr.3d 784, 164 Cal.App.4th 376, modified on denial
of rehearing, review denied. Judgment  584

Identity of issues, as element of collateral estoppel, existed, as to prior substituted judgment proceeding in
which superior court authorized father's conservator to reexecute, nunc pro tunc, a living trust and pour-over
will that had been executed by father before the conservatorship and that had effectively disinherited son, and
subsequent action by son against daughter, seeking rescission of trust and will; substituted judgment petition
had alleged that father's original living trust and pour-over will were executed by father freely, that they were



not the result of fraud or undue influence by any party, and that they reflected his testamentary estate plan, and
son's subsequent action alleged that trust and will resulted from daughter's fraud or undue influence and
daughter's interference with oral testamentary agreement between father and predeceased mother. Murphy v.
Murphy (App. 1 Dist. 2008) 78 Cal.Rptr.3d 784, 164 Cal.App.4th 376, modified on denial of rehearing, review
denied. Judgment  586(0.5)

Substituted judgment order, in which superior court authorized father's conservator to reexecute, nunc pro tunc,
a living trust and pour-over will that had been executed by father before the conservatorship and that had
effectively disinherited son, collaterally estopped son from arguing, in an action against daughter after father's
death, seeking rescission of trust and will, that the trust and will resulted from daughter's fraud or undue
influence or interference with oral testamentary agreement between father and predeceased mother. Murphy v.
Murphy (App. 1 Dist. 2008) 78 Cal.Rptr.3d 784, 164 Cal.App.4th 376, modified on denial of rehearing, review
denied. Mental Health  216

Public policy considerations supported application of collateral estoppel, in son's action against daughter
seeking rescission, based on allegations of daughter's fraud, undue influence, and interference with oral
testamentary agreement between father and predeceased mother, of living trust and pour-over will that
essentially disinherited son, which action was brought after substituted judgment proceeding in which superior
court had authorized father's conservator to reexecute, nunc pro tunc, the trust and will that had been executed
by father before the conservatorship and that had effectively disinherited son; application of collateral estoppel
would give credit to implied findings made by superior court, acting within scope of its jurisdiction and in
forum where parties were afforded fair and full opportunity to present their evidence and arguments, with
appellate review of adverse rulings available. Murphy v. Murphy (App. 1 Dist. 2008) 78 Cal.Rptr.3d 784, 164
Cal.App.4th 376, modified on denial of rehearing, review denied. Wills  427

Son had full and fair opportunity to litigate, as required by due process for application of collateral estoppel,
claims, in prior substituted judgment proceeding in which superior court authorized father's conservator to
reexecute, nunc pro tunc, a living trust and pour-over will that had been executed by father before the
conservatorship and that had effectively disinherited son, that original trust and will were result of fraud or
undue influence by daughter or daughter's interference with oral testamentary agreement between father and
predeceased mother, which claims son attempted to raise in subsequent action against daughter seeking
rescission of trust and will; the substituted judgment proceeding was a summary proceeding only because son,
who had actual written notice of the substituted judgment petition, did not object to it. Murphy v. Murphy (App.
1 Dist. 2008) 78 Cal.Rptr.3d 784, 164 Cal.App.4th 376, modified on denial of rehearing, review denied.
Judgment  584

2.5. Substituted judgment

Under the "doctrine of substituted judgment," the probate court is empowered to make orders authorizing or
requiring the conservator to take a variety of actions with respect to a conservatee's estate plan. Brown v.
Labow (App. 2 Dist. 2007) 69 Cal.Rptr.3d 417, 157 Cal.App.4th 795. Mental Health  216

3. Review

Appellate court reviews the trial court's order granting substituted judgment for conservatee for abuse of
discretion. In re Conservatorship of McDowell (App. 6 Dist. 2004) 23 Cal.Rptr.3d 10, 125 Cal.App.4th 659.
Mental Health  517

§ 2581. Notice of hearing of petition 

     •     Historical Notes     •     Research References

Notice of the hearing of the petition shall be given, regardless of age, for the period and in the manner provided



in Chapter 3 (commencing with Section 1460) or Part 1 to all of the following:

(a) The persons required to be given notice under Chapter 3 (commencing with Section 1460) of Part 1.

(b) The persons required to be named in a petition for the appointment of a conservator.

(c) So far as is known to the petitioner, beneficiaries under any document executed by the conservatee which
may have testamentary effect unless the court for good cause dispenses with such notice.

(d) So far as is known to the petitioner, the persons who, if the conservatee were to die immediately, would be
the conservatee's heirs under the laws of intestate succession unless the court for good cause dispenses with
such notice.

(e) Such other persons as the court may order.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.1996, c. 862 (A.B.2751), § 8.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 2581 continues Section 2581 of the repealed Probate Code without substantive change.  The

phrase "other than the petitioner or persons joining in the petition" has been omitted as unnecessary
in view of Section 1201.  For general provisions relating to notice of hearing, see Sections
1200-1221, 1460-1469.  See also Sections 1260-1265 (proof of giving notice), 2700-2702 (notice to
persons who request special notice).  For background on the provisions of this article, see the
Comment to this article under the article heading. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

2002 Main Volume
The 1996 amendment, in the introductory paragraph, inserted ", regardless of age,".
Former § 2581, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this section.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Derivation: Former § 2581, added by Stats.1979, c. 726, § 3.

Research References

Cross References

Beneficiary, defined, see Probate Code § 24
Contents of petition for appointment of conservator, see Probate Code § 1821.
Notice to directors, see Probate Code § 1461.
Request for special notice, see Probate Code § 2700 et seq.
Succession, generally, see Probate Code § 250.

Collateral References:

Witkin, Summary (9th ed) Wills §§841, 878, 945
The Rutter Group, Probate (Ross) §1:147
B-W Cal Civil Practice: Probate and Trust Proceedings §28:170



Cal Jur 3d Guard & C §§209, 483

§ 2582. Consent or lack of capacity of conservatee; adequate provision for conservatee and dependents 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The court may make an order authorizing or requiring the proposed action under this article only if the court
determines all of the following:

(a) The conservatee either (1) is not opposed to the proposed action or (2) if opposed to the proposed action,
lacks legal capacity for the proposed action.

(b) Either the proposed action will have no adverse effect on the estate or the estate remaining after the
proposed action is taken will be adequate to provide for the needs of the conservatee and for the support of
those legally entitled to support, maintenance, and education from the conservatee, taking into account the age,
physical condition, standards of living, and all other relevant circumstances of the conservatee and those legally
entitled to support, maintenance, and education from the conservatee.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 2582 continues Section 2582 of the repealed Probate Code without change.  Subdivision (a)

precludes an order under this article if the conservatee has legal capacity for the proposed action and
is opposed to it.  This is consistent with Estate of Christiansen, 248 Cal.App.2d 398, 56 Cal.Rptr.
505 (1967), permitting exercise of substituted judgment for a conservatee who is "insane" or
"incompetent."  Subdivision (b) recognizes that the conservatee and those legally entitled to support,
maintenance, and education from the conservatee have first claim on the income and assets of the
estate.  For general provisions relating to hearings and orders, see Sections 1040-1050.  See also
Section 2750 (appealable orders).  For background on the provisions of this article, see the Comment
to this article under the article heading. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

2002 Main Volume
Former § 2582, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this section.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Derivation: Former § 2582, added by Stats.1979, c. 726, § 3.

Research References

Cross References

Legal capacity of conservatee, see Probate Code § 1870 et seq.

Collateral References:

Witkin, Summary (9th ed) Wills §946



The Rutter Group, Probate (Ross) §1:149
Cal Jur 3d Guard & C §210

Notes Of Decisions

Court's authority 1
Jurisdiction   1/2 
Review 2

. Jurisdiction

Probate court had jurisdiction to establish a special needs trust for developmentally disabled adult under the
substituted judgment doctrine, as codified in the Probate Code, with regard to the inheritance he received from
his mother, in order to permit him to retain his inheritance while remaining eligible for public benefits; federal
statute authorized creation of a special needs trust, and state regulations contained provisions parallel to federal
law, allowing the use of a special needs trust to hold certain assets, without losing eligibility for public benefits
such as Medi-Cal. In re Conservatorship of Estate of Kane (App. 1 Dist. 2006) 40 Cal.Rptr.3d 378, 137
Cal.App.4th 400. Mental Health  216; Trusts  363

1. Court's authority

Under Probate Code, a superior court may, upon the petition of any interested person and after consideration of
all relevant circumstances, exercise its discretion to authorize or require a conservator to take a variety of
different actions affecting the conservatee's estate, and essentially permits the court to substitute its judgment
for that of a conservatee. In re Conservatorship of McDowell (App. 6 Dist. 2004) 23 Cal.Rptr.3d 10, 125
Cal.App.4th 659. Mental Health  216; Mental Health  217

2. Review

Appellate court reviews the trial court's order granting substituted judgment for conservatee for abuse of
discretion. In re Conservatorship of McDowell (App. 6 Dist. 2004) 23 Cal.Rptr.3d 10, 125 Cal.App.4th 659.
Mental Health  517

The question in substituted-judgment proceedings is not what the conservatee would do but rather what a
reasonably prudent person in the conservatee's position would do. In re Conservatorship of McDowell (App. 6
Dist. 2004) 23 Cal.Rptr.3d 10, 125 Cal.App.4th 659. Mental Health  216

§ 2583. Proposed actions by court; relevant circumstances 

     •     Historical Notes     •     Research References     •     Notes of Decisions

In determining whether to authorize or require a proposed action under this article, the court shall take into
consideration all the relevant circumstances, which may include, but are not limited to, the following:

(a) Whether the conservatee has legal capacity for the proposed transaction and, if not, the probability of the
conservatee's recovery of legal capacity.

(b) The past donative declarations, practices, and conduct of the conservatee.

(c) The traits of the conservatee.

(d) The relationship and intimacy of the prospective donees with the conservatee, their standards of living, and
the extent to which they would be natural objects of the conservatee's bounty by any objective test based on



such relationship, intimacy, and standards of living.

(e) The wishes of the conservatee.

(f) Any known estate plan of the conservatee (including, but not limited to, the conservatee's will, any trust of
which the conservatee is the settlor or beneficiary, any power of appointment created by or exercisable by the
conservatee, and any contract, transfer, or joint ownership arrangement with provisions for payment or transfer
of benefits or interests at the conservatee's death to another or others which the conservatee may have
originated).

(g) The manner in which the estate would devolve upon the conservatee's death, giving consideration to the age
and the mental and physical condition of the conservatee, the prospective devisees or heirs of the conservatee,
and the prospective donees.

(h) The value, liquidity, and productiveness of the estate.

(i) The minimization of current or prospective income, estate, inheritance, or other taxes or expenses of
administration.

(j) Changes of tax laws and other laws which would likely have motivated the conservatee to alter the
conservatee's estate plan.

(k) The likelihood from all the circumstances that the conservatee as a reasonably prudent person would take
the proposed action if the conservatee had the capacity to do so.

(l) Whether any beneficiary is the spouse or domestic partner of the conservatee.

(m) Whether a beneficiary has committed physical abuse, neglect, false imprisonment, or fiduciary abuse
against the conservatee after the conservatee was substantially unable to manage his or her financial resources,
or resist fraud or undue influence, and the conservatee's disability persisted throughout the time of the hearing
on the proposed substituted judgment.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.1992, c. 871 (A.B.2975), § 6;
Stats.1993, c. 293 (A.B.21), § 3; Stats.1998, c. 935 (S.B.1715), § 5; Stats.2010, c. 620 (S.B.105), § 2.)

Historical Notes

Law Revision Commission Comments

Section 2583 continues Section 2583 of the repealed Probate Code without substantive change.
This section gives the court discretion and flexibility in applying the doctrine of substituted judgment

under the circumstances of the case.  The listing in Section 2583 is not exclusive, and the weight to
be given to any particular matter listed depends on the circumstances of the case.  Subdivision (k)
lists a relevant consideration absent a showing of contrary intent.  See Estate of Christiansen, 248
Cal.App.2d 398, 414, 424, 56 Cal.Rptr. 505, 516, 522-23 (1967) (court will not assume conservatee
is abnormally selfish unless that trait is established).  A matter not listed may be significant in a
particular case.  For example, the conservatee may have received property from a parent with the
understanding that the conservatee would leave the property to the descendants of that parent.  Such
an understanding would be a circumstance the court should consider with other relevant
circumstances.  For general provisions relating to hearings and orders, see Sections 1040-1050.  For
background on the provisions of this article, see the Comment to this article under the article
heading. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Section 2583(l) is amended to replace a reference to former Section 21350(b)(1) with the substance of
that former provision. [38 Cal.L.Rev.Comm. Reports 107 (2008).]



Historical And Statutory Notes

2002 Main Volume
The 1992 amendment substituted in the introductory paragraph "which may include but are not limited

to" for "including but not limited to".
The 1993 amendment added subd.(l), relating to whether the beneficiary is the recipient of an invalid

donative transfer.
Stats.1998, c. 935, added subd.(m), relating to circumstances where the beneficiary has committed

physical abuse, neglect, false imprisonment of fiduciary abuse against the conservatee; and made
nonsubstantive changes.

2010 Legislation
Stats.2010, c. 620 (S.B.105), in subd.(l), substituted "the spouse or domestic partner of the conservatee"

for "a person described in paragraph (1) of subdivision (b) of Section 21350".
2002 Main Volume
Former Notes
Former § 2583, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this section.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Derivation
Former § 2583, added by Stats.1979, c. 726, § 3.

Research References

Cross References

Beneficiary, defined, see Probate Code § 24
Devisee, defined, see Probate Code § 34.
Legal capacity of conservatee, see Probate Code § 1870 et seq.
Powers of appointment, generally, see Probate Code § 600 et seq.
Presumption of fraud or undue influence with respect to wills and trusts, enumeration of certain

donative transfers subject to the presumption, see Probate Code § 21380.
Production of conservatee's will and other relevant estate plan documents, see Probate Code § 2586.
Proration of estate taxes, see Probate Code § 20100 et seq.
Proration of generation-skipping transfer tax, see Probate Code § 20200 et seq.

Law Review And Journal Commentaries

Administration of estates; fiduciaries: Self-dealing — use of estate funds.  Leslie A. Evans, 25 Pac.
L.J. 388 (1994).

Breaking the silence: Strategies for combating elder abuse in California.  31 McGeorge L.Rev. 801
(2000).

Losing it in California: Conservatorship and the social organization of aging.  Lawrence M.
Friedman, June O. Starr, 73 Wash.U.L.Q. 1501 (1995).

Property.  Andreas C. Rockas, 24 Pac. L.J. 1012 (1993).
Review of Selected 1992 California Legislation.  24 Pac. L.J. 1012 (1993).
Review of Selected 1993 California Legislation.  25 Pac. L.J. 388 (1994).

Collateral References:

Witkin, Summary (9th ed) Wills §§944, 946
The Rutter Group, Probate (Ross) §1:149.1
B-W Cal Civil Practice: Probate and Trust Proceedings §28:152



Cal Transactions Forms: Estate Planning §19:32
Cal Jur 3d Guard & C §211

Notes Of Decisions

Burden of proof 3
Discretion of trial court 2
Estoppel 2.3
Factors considered 2.2
Jurisdiction 1.5
Presumption and burden of proof 3
Purpose 1
Review 4
Substituted judgment 2.5

1. Purpose

Substituted judgment provisions are designed to protect the conservatorship estate for the benefit not only of the
persons who will ultimately receive it from the conservatee or his or her personal representative, but also, and
perhaps primarily, for the benefit of the conservatee himself or herself. Murphy v. Murphy (App. 1 Dist. 2008)
78 Cal.Rptr.3d 784, 164 Cal.App.4th 376, modified on denial of rehearing, review denied. Mental Health 
216

Substituted-judgment statute [West's Ann.Cal.Prob.Code § 2580 to 2586] is designed, consistent with Probate
Code's conservatorship provisions as whole, to protect conservatorship estate for benefit not only of persons
who will ultimately receive it from conservatee or conservatee's personal representative but also (and perhaps
primarily) of conservatee himself or herself; it is incumbent upon conservator, upon any other petitioner, and
upon superior court itself to assure throughout substituted-judgment proceedings that conservatee's interests are
protected, and in doing so it may be prudent for superior court to appoint guardian ad litem, empowered to
retain independent counsel, to protect conservatee's personal interests when amounts are large or stakes
otherwise especially high. Conservatorship of Hart (App. 6 Dist. 1991) 279 Cal.Rptr. 249, 228 Cal.App.3d
1244. Mental Health  216

1.5. Jurisdiction

Probate court had jurisdiction to establish a special needs trust for developmentally disabled adult under the
substituted judgment doctrine, as codified in the Probate Code, with regard to the inheritance he received from
his mother, in order to permit him to retain his inheritance while remaining eligible for public benefits; federal
statute authorized creation of a special needs trust, and state regulations contained provisions parallel to federal
law, allowing the use of a special needs trust to hold certain assets, without losing eligibility for public benefits
such as Medi-Cal. In re Conservatorship of Estate of Kane (App. 1 Dist. 2006) 40 Cal.Rptr.3d 378, 137
Cal.App.4th 400. Mental Health  216; Trusts  363

2. Discretion of trial court

A substituted judgment petition, regarding estate planning for a conservatee, should be granted only if the
superior court is satisfied, by a competent showing of all relevant circumstances, that in the last analysis the
proposed action is what a reasonably prudent person in the conservatee's position would have done. Murphy v.
Murphy (App. 1 Dist. 2008) 78 Cal.Rptr.3d 784, 164 Cal.App.4th 376, modified on denial of rehearing, review
denied. Mental Health  216

In exercising its discretion in considering a substituted judgment petition with respect to estate planning for a
conservatee, the superior court determines whether the information presented in the petition is sufficient or
whether a full contested evidentiary hearing is required. Murphy v. Murphy (App. 1 Dist. 2008) 78 Cal.Rptr.3d



784, 164 Cal.App.4th 376, modified on denial of rehearing, review denied. Mental Health  216

The superior court, when called upon to substitute its judgment for that of the conservatee with respect to estate
planning for the conservatee, is a presumptively more capable decisionmaker and should be given broad
latitude. Murphy v. Murphy (App. 1 Dist. 2008) 78 Cal.Rptr.3d 784, 164 Cal.App.4th 376, modified on denial
of rehearing, review denied. Mental Health  216

Under Probate Code, a superior court may, upon the petition of any interested person and after consideration of
all relevant circumstances, exercise its discretion to authorize or require a conservator to take a variety of
different actions affecting the conservatee's estate, and essentially permits the court to substitute its judgment
for that of a conservatee. In re Conservatorship of McDowell (App. 6 Dist. 2004) 23 Cal.Rptr.3d 10, 125
Cal.App.4th 659. Mental Health  216; Mental Health  217

On evidence before it, superior court properly exercised its broad discretion under this section in granting
conservator's petition for authority to make from conservatorship estate gifts to conservatee's children and
grandchildren, considering evidence of conservator's past donative practices, her relationship with proposed
donees, her will, the size, liquidity, and productivity of conservatorship estate, resulting minimization of taxes
and expenses, and proposed changes in tax laws. Conservatorship of Hart (App. 6 Dist. 1991) 279 Cal.Rptr.
249, 228 Cal.App.3d 1244. Mental Health  216

2.2. Factors considered

Provision of substituted judgment statutes regarding estate planning for conservatees, stating that superior court,
in deciding a petition for substituted judgment, must consider all the relevant circumstances, which may
include, but are not limited to, 13 enumerated statutory circumstances, does not require that every circumstance
found and considered by the superior court be consistent with the action proposed in the petition for substituted
judgment, and no single circumstance, whether or not enumerated by statute, should necessarily control the
superior court's substituted-judgment decision. Murphy v. Murphy (App. 1 Dist. 2008) 78 Cal.Rptr.3d 784, 164
Cal.App.4th 376, modified on denial of rehearing, review denied. Mental Health  216

2.3. Estoppel

Son had incentive to litigate, as required by due process for application of collateral estoppel, claims, in prior
substituted judgment proceeding in which superior court authorized father's conservator to reexecute, nunc pro
tunc, a living trust and pour-over will that had been executed by father before the conservatorship and that had
effectively disinherited son, that original trust and will were result of fraud or undue influence by daughter or
daughter's interference with oral testamentary agreement between father and predeceased mother, which claims
son attempted to raise in subsequent action against daughter seeking rescission of trust and will; son's interest in
the substituted judgment proceeding, of which he had actual written notice, was identical to his interest in the
action against daughter, i.e., son was adverse to father's attempt to disinherit him. Murphy v. Murphy (App. 1
Dist. 2008) 78 Cal.Rptr.3d 784, 164 Cal.App.4th 376, modified on denial of rehearing, review denied.
Constitutional Law  4012; Judgment  584

Prior substituted judgment proceeding, in which superior court authorized father's conservator to reexecute,
nunc pro tunc, a living trust and pour-over will that had been executed by father before the conservatorship and
that had effectively disinherited son, actually litigated and necessarily decided, element for collateral estoppel,
the issue whether father's original living trust and pour-over will were the result of fraud or undue influence by
daughter, which issue the son attempted to raise in a subsequent proceeding against daughter, seeking rescission
of the trust and will; substituted judgment petition expressly stated that original trust and will were not the
result of fraud or undue influence by any party, superior court had been required under substituted judgment
statutes to consider all relevant circumstances, fraud or undue influence would have been a relevant
circumstance, and it could be presumed that superior court's official duty to consider all relevant circumstances
had been regularly performed. Murphy v. Murphy (App. 1 Dist. 2008) 78 Cal.Rptr.3d 784, 164 Cal.App.4th
376, modified on denial of rehearing, review denied. Judgment  584



In prior substituted judgment proceeding in which superior court authorized father's conservator to reexecute,
nunc pro tunc, a living trust and pour-over will that had been executed by father before the conservatorship and
that had effectively disinherited son, son could have raised the issue that the trust and will resulted from
daughter's alleged interference with oral testamentary agreement between father and predeceased mother, and
such issue was necessarily resolved in the prior proceeding, for purposes of the "issues actually litigated and
necessarily decided" element for collateral estoppel, in son's subsequent action against daughter, seeking
rescission of trust and will; among the issues necessarily resolved in the substituted judgment proceeding was
whether the proposed action was what a reasonably prudent person in the conservatee's position would have
done, and evidence of a prior conflicting testamentary agreement would have been relevant to a resolution of
that issue. Murphy v. Murphy (App. 1 Dist. 2008) 78 Cal.Rptr.3d 784, 164 Cal.App.4th 376, modified on denial
of rehearing, review denied. Judgment  584

Identity of issues, as element of collateral estoppel, existed, as to prior substituted judgment proceeding in
which superior court authorized father's conservator to reexecute, nunc pro tunc, a living trust and pour-over
will that had been executed by father before the conservatorship and that had effectively disinherited son, and
subsequent action by son against daughter, seeking rescission of trust and will; substituted judgment petition
had alleged that father's original living trust and pour-over will were executed by father freely, that they were
not the result of fraud or undue influence by any party, and that they reflected his testamentary estate plan, and
son's subsequent action alleged that trust and will resulted from daughter's fraud or undue influence and
daughter's interference with oral testamentary agreement between father and predeceased mother. Murphy v.
Murphy (App. 1 Dist. 2008) 78 Cal.Rptr.3d 784, 164 Cal.App.4th 376, modified on denial of rehearing, review
denied. Judgment  586(.5)

Substituted judgment order, in which superior court authorized father's conservator to reexecute, nunc pro tunc,
a living trust and pour-over will that had been executed by father before the conservatorship and that had
effectively disinherited son, collaterally estopped son from arguing, in an action against daughter after father's
death, seeking rescission of trust and will, that the trust and will resulted from daughter's fraud or undue
influence or interference with oral testamentary agreement between father and predeceased mother. Murphy v.
Murphy (App. 1 Dist. 2008) 78 Cal.Rptr.3d 784, 164 Cal.App.4th 376, modified on denial of rehearing, review
denied. Mental Health  216

Public policy considerations supported application of collateral estoppel, in son's action against daughter
seeking rescission, based on allegations of daughter's fraud, undue influence, and interference with oral
testamentary agreement between father and predeceased mother, of living trust and pour-over will that
essentially disinherited son, which action was brought after substituted judgment proceeding in which superior
court had authorized father's conservator to reexecute, nunc pro tunc, the trust and will that had been executed
by father before the conservatorship and that had effectively disinherited son; application of collateral estoppel
would give credit to implied findings made by superior court, acting within scope of its jurisdiction and in
forum where parties were afforded fair and full opportunity to present their evidence and arguments, with
appellate review of adverse rulings available. Murphy v. Murphy (App. 1 Dist. 2008) 78 Cal.Rptr.3d 784, 164
Cal.App.4th 376, modified on denial of rehearing, review denied. Wills  427

Son had full and fair opportunity to litigate, as required by due process for application of collateral estoppel,
claims, in prior substituted judgment proceeding in which superior court authorized father's conservator to
reexecute, nunc pro tunc, a living trust and pour-over will that had been executed by father before the
conservatorship and that had effectively disinherited son, that original trust and will were result of fraud or
undue influence by daughter or daughter's interference with oral testamentary agreement between father and
predeceased mother, which claims son attempted to raise in subsequent action against daughter seeking
rescission of trust and will; the substituted judgment proceeding was a summary proceeding only because son,
who had actual written notice of the substituted judgment petition, did not object to it. Murphy v. Murphy (App.
1 Dist. 2008) 78 Cal.Rptr.3d 784, 164 Cal.App.4th 376, modified on denial of rehearing, review denied.
Constitutional Law  4012; Judgment  584



2.5. Substituted judgment

Under the "doctrine of substituted judgment," the probate court is empowered to make orders authorizing or
requiring the conservator to take a variety of actions with respect to a conservatee's estate plan. Brown v.
Labow (App. 2 Dist. 2007) 69 Cal.Rptr.3d 417, 157 Cal.App.4th 795. Mental Health  216

3. Presumption and burden of proof

Substituted-judgment petitioner's proposal relating to conservatorship estate should not be authorized simply
because no one has come up with better idea; even if unopposed, petition should be granted only if superior
court is satisfied, by competent showing of all relevant circumstances, that in last analysis proposed action is
what reasonably prudent person in conservatee's position would have done, and superior court need not
authorize any action if this criterion is not met. Conservatorship of Hart (App. 6 Dist. 1991) 279 Cal.Rptr. 249,
228 Cal.App.3d 1244. Mental Health  216

4. Review

Appellate court reviews the trial court's order granting substituted judgment for conservatee for abuse of
discretion. In re Conservatorship of McDowell (App. 6 Dist. 2004) 23 Cal.Rptr.3d 10, 125 Cal.App.4th 659.
Mental Health  517

The question in substituted-judgment proceedings is not what the conservatee would do but rather what a
reasonably prudent person in the conservatee's position would do. In re Conservatorship of McDowell (App. 6
Dist. 2004) 23 Cal.Rptr.3d 10, 125 Cal.App.4th 659. Mental Health  216

§ 2584. Determination and order 

     •     Historical Notes     •     Research References     •     Notes of Decisions

After hearing, the court, in its discretion, may approve, modify and approve, or disapprove the proposed action
and may authorize or direct the conservator to transfer or dispose of assets or take other action as provided in
the court's order.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 2584 continues Section 2584 of the repealed Probate Code without change.  For general

provisions, see Sections 1000-1004 (rules of practice), 1020-1023 (petitions and other papers),
1040-1050 (hearings and orders), 2103 (effect of final order), 2111 (orders and transactions affecting
property).  See also Section 2750 (granting or denying petition under this chapter is an appealable
order).  For background on the provisions of this article, see the Comment to this article under the
article heading. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

2002 Main Volume
Former § 2584, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this section.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et



seq.) at end of Code.
Derivation: Former § 2584, added by Stats.1979, c. 726, § 3.

Research References

Cross References

Appealable orders, see Probate Code § 1300 et seq.

Collateral References:

Witkin, Summary (9th ed) Wills §945
B-W Cal Civil Practice: Probate and Trust Proceedings §28:152

Notes Of Decisions

Discretion of court 3
Evidentiary hearings 4
Notice 1
Stay 2

1. Notice

Superior court ruling on conservator's petition for authority to make from conservatorship estate gifts to
conservatee's children and grandchildren was not required to have given notice to or to have appointed guardian
ad litem for conservatee's unborn issue provided for in conservatee's will. Conservatorship of Hart (App. 6 Dist.
1991) 279 Cal.Rptr. 249, 228 Cal.App.3d 1244. Mental Health  216; Mental Health  488

2. Stay

Appeal from substituted-judgment order, on conservator's petition for authority to make from conservatorship
estate gifts to conservatee's children and grandchildren, was not rendered moot as to gifts authorized by
subsequent order granting relief from automatic stay effected by appeal, premised on possibility of change in
circumstances of conservatee or of her estate, or in applicable tax laws, to obtain projected benefits of proposed
gifts; in special circumstances of this case it was essential that superior court be fully informed with respect to
subsequent petition as it needed to be in order to substitute its judgment for conservatee's in first instance.
Conservatorship of Hart (App. 6 Dist. 1991) 279 Cal.Rptr. 249, 228 Cal.App.3d 1244. Mental Health  517

Upon determining that superior court's substituted-judgment order, granting conservator's petition for authority
to make from conservatorship estate gifts to conservatee's children and grandchildren, had to be reversed,
transfer made under superior court's order granting relief from automatic appellate stay would not be rescinded,
and restitution would not be required, unless and until superior court, on basis of further proceedings,
determined that gifts should not have been made. Conservatorship of Hart (App. 6 Dist. 1991) 279 Cal.Rptr.
249, 228 Cal.App.3d 1244. Mental Health  517

3. Discretion of court

Trial court acted within its discretion in approving motion for substituted judgment without first holding
evidentiary hearing; petition for substituted judgment stated in considerable detail the actions that were
proposed and the reasons for those actions, petition contained specific discussion of statutory factors and their
applicability to proposed action, and tax reasons for proposed actions were fully explained. Conservatorship of
McElroy (App. 4 Dist. 2002) 128 Cal.Rptr.2d 485, 104 Cal.App.4th 536. Mental Health  216

4. Evidentiary hearings



Evidentiary hearing is not required in all circumstances before trial court approves motion for substituted
judgment; instead, trial court must gather the information necessary to allow it to make a rational decision in
place of the conservatee. Conservatorship of McElroy (App. 4 Dist. 2002) 128 Cal.Rptr.2d 485, 104
Cal.App.4th 536. Mental Health  216

§ 2585. No duty to propose action 

     •     Historical Notes

Nothing in this article imposes any duty on the conservator to propose any action under this article, and the
conservator is not liable for failure to propose any action under this article.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 2585 continues Section 2585 of the repealed Probate Code without change.  This section makes

clear that a conservator is not liable for failure to propose an estate plan or other action under this
article even though the conservatee, if competent and acting as a reasonably prudent person, would
have developed an estate plan or would have taken other action to minimize taxes or expenses of
administration.  The remedy for a person who believes that some action should be taken by the
conservator under this article is to petition under Section 2580 for an order requiring the conservator
to take such action with respect to estate planning or making gifts as is set out in the petition.  For
background on the provisions of this article, see the Comment to this article under the article
heading. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

2002 Main Volume
Former § 2585, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this section.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Derivation: Former § 2585, added by Stats.1979, c. 726, § 3.

Collateral References:

Witkin, Summary (9th ed) Wills §944
The Rutter Group, Probate (Ross) §1:150
Cal Jur 3d Guard & C §207

§ 2586. Production of conservatee's will and other relevant estate plan documents; safekeeping of
documents by custodian appointed by the court 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) As used in this section, "estate plan of the conservatee" includes, but is not limited to, the conservatee's will,
any trust of which the conservatee is the settlor or beneficiary, any power of appointment created by or



exercisable by the conservatee, and any contract, transfer, or joint ownership arrangement with provisions for
payment or transfer of benefits or interests at the conservatee's death to another or others which the conservatee
may have originated.

(b) Notwithstanding Article 3 (commencing with Section 950) of Chapter 4 of Division 8 of the Evidence Code
(lawyer-client privilege), the court, in its discretion, may order that any person having possession of any
document constituting all or part of the estate plan of the conservatee shall deliver the document to the court for
examination by the court, and, in the discretion of the court, by the attorneys for the persons who have appeared
in the proceedings under this article, in connection with the petition filed under this article.

(c) Unless the court otherwise orders, no person who examines any document produced pursuant to an order
under this section shall disclose the contents of the document to any other person.  If that disclosure is made, the
court may adjudge the person making the disclosure to be in contempt of court.

(d) For good cause, the court may order that a document constituting all or part of the estate plan of the
conservatee, whether or not produced pursuant to an order under this section, shall be delivered for safekeeping
to the custodian designated by the court.  The court may impose those conditions it determines are appropriate
for holding and safeguarding the document.  The court may authorize the conservator to take any action a
depositor may take under Part 15 (commencing with Section 700) of Division 2.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.1993, c. 519 (A.B.209), § 5.)

Historical Notes

Law Revision Commission Comments

1993 Amendment
Section 2586 is amended to add subdivision (d) to permit the court to order that the conservatee's estate

planning documents be delivered to some other custodian for safekeeping.  Under subdivision (d),
"good cause" for ordering a transfer to some other custodian might include, for example, the case
where the previous custodian has not used ordinary care for preservation of the document.  See
Section 710.  See generally Sections 700-735 (deposit of estate planning documents with attorney).
[23 Cal.L.Rev.Comm. Reports 901 (1993) (Annual Report, App. 7)]

Historical And Statutory Notes

2002 Main Volume
The 1993 amendment, in subd.(a), inserted a comma following "but is not limited to"; in subd.(b),

substituted "the document" for "such document" following "conservatee shall deliver"; and added
subd.(d).

Former § 2586, added by Stats.1979, c. 726, § 3, amended by Stats.1980, c. 246,§ 6, relating to similar
subject matter, was repealed by Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this
section.

Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et
seq.) at end of Code.

Derivation: Former § 2586, added by Stats.1979, c. 726, § 3, amended by Stats.1980, c. 246, § 6.

Research References

Cross References

Appealable orders, see Probate Code § 1300 et seq.



Appointment of legal counsel, see Probate Code § 1470 et seq.
Attorneys, rules of professional conduct, see Rules of Professional Conduct of the State Bar of

California, Rule 1-100 et seq.
Contempt of court, generally, see Code of Civil Procedure § 1209 et seq.
Contracts, generally, see Civil Code § 1549 et seq.
Inspection of public records, exemptions from disclosure, "conservatee" to "conservatorship", see

Government Code § 6276.12.
Interests in property, generally, see Civil Code § 678 et seq.
Powers of appointment, generally, see Probate Code § 600 et seq.
Transfers of property, generally, see Civil Code § 1039 et seq.
Wills, generally, see Probate Code § 6100 et seq.

Law Review And Journal Commentaries

Review of Selected 1993 California Legislation. 25 Pac.L.J. 384 (1994).

Collateral References:

Witkin, Summary (9th ed) Wills §945
The Rutter Group, Probate (Ross) §§1:144, 1:147
B-W Cal Civil Practice: Probate and Trust Proceedings §28:153
Cal Jur 3d Attys §355; Guard & C §212

Notes Of Decisions

Duty to produce 1
New evidence on appeal 4
Review 3
Waiver 2

1. Duty to produce

Superior court must be given complete information as to all relevant circumstances if it is to be able validly to
substitute its judgment for that of conservatee, pursuant to this section, with conservator, and any petitioner
other than conservator, bearing burden of informing superior court fully and fairly; superior court must on its
own motion take all steps necessary to satisfy itself, as conservatee's decision-making surrogate, that it has been
fully and fairly informed. Conservatorship of Hart (App. 6 Dist. 1991) 279 Cal.Rptr. 249, 228 Cal.App.3d 1244.
Mental Health  216

2. Waiver

Child of conservatee, objecting to conservator's petition under substituted-judgment statute [West's
Ann.Cal.Prob.Code § 2580 to 2586] for authority to make from conservatorship estate gifts to conservatee's
children and grandchildren, was not deprived of due process by being denied opportunity to obtain testimony
from certified public accountant, where record reflected that child's attorney acquiesced in superior court's
suggestion that everything accountant would say was already before it in form of documents and offers of proof
that court was prepared to accept in lieu of evidence. Conservatorship of Hart (App. 6 Dist. 1991) 279 Cal.Rptr.
249, 228 Cal.App.3d 1244. Constitutional Law  4339; Mental Health  509.1

3. Review

Superior court's primary function under substituted-judgment statute [West's Ann.Cal.Prob.Code § 2580 to
2586], in relation to conservatorship estate, will be to make decision (as conservatee would if able) on basis of
information furnished to it, resolving any issues it deems material; superior court will be presumptively more
capable decision maker than reviewing court and should be given broad latitude. Conservatorship of Hart (App.



6 Dist. 1991) 279 Cal.Rptr. 249, 228 Cal.App.3d 1244. Mental Health  216

4. New evidence on appeal

Court of Appeal would not consider on appeal, in conservator's substituted-judgment action, copies of
conservatee's will and of transcript of testimony of trust officer, in that both items were relevant to issues raised
in superior court, objector to conservator's petition suggested no plausible reason why, in exercise of reasonable
diligence, documents were not tendered to superior court, and documents would be cumulative of
representations made to (and apparently accepted without dispute by) superior court. Conservatorship of Hart
(App. 6 Dist. 1991) 279 Cal.Rptr. 249, 228 Cal.App.3d 1244. Mental Health  517

Court of Appeal, reviewing superior court's substituted judgment order granting conservator's petition for
authority to make gifts from conservatorship estate to conservatee's children and grandchildren, would consider
new evidence in form of copy of federal gift tax return filed by conservator after appeal was pending to report
gifts superior court had authorized, which return recited that conservatee had made previous gifts, and indicated
that previously unused portion of conservatee's unified estate and gift tax credit was smaller than was originally
thought when conservator represented that gifts that were subject of petition would use full credit and would be
at no tax cost to conservatee; special circumstances of record in case authorizing Court of Appeal to take further
evidence in interest of justice included fact that conservatee was not represented nor capable of representing
herself before superior court, that gift tax return required no fact finding, and that evidence revealed serious
breakdown in administration of justice. Conservatorship of Hart (App. 6 Dist. 1991) 279 Cal.Rptr. 249, 228
Cal.App.3d 1244. Mental Health  517

Substituted-judgment order granting conservator's petition for authority to make from conservatorship estate
gifts to conservatee's children and grandchildren was fatally flawed, requiring that matter be remanded for
further proceedings, where information that was not before superior court included conservatee's will, financial
positions of conservatee and proposed donees, and prior gifts made by conservatee that were subject to unified
estate and gift tax credit. Conservatorship of Hart (App. 6 Dist. 1991) 279 Cal.Rptr. 249, 228 Cal.App.3d 1244.
Mental Health  517

Chapter 7. Inventory And Accounts

Article 2. Inventory And Appraisal Of Estate

§ 2610. Filing inventory and appraisal 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) Within 90 days after appointment, or within any further time as the court for reasonable cause upon ex parte
petition of the guardian or conservator may allow, the guardian or conservator shall file with the clerk of the
court and mail to the conservatee and to the attorneys of record for the ward or conservatee, along with notice
of how to file an objection, an inventory and appraisal of the estate, made as of the date of the appointment of
the guardian or conservator.  A copy of this inventory and appraisal, along with notice of how to file an
objection, also shall be mailed to the conservatee's spouse or registered domestic partner, the conservatee's
relatives in the first degree, and, if there are no such relatives, to the next closest relative, unless the court
determines that the mailing will result in harm to the conservatee.

(b) The guardian or conservator shall take and subscribe to an oath that the inventory contains a true statement
of all of the estate of the ward or conservatee of which the guardian or conservator has possession or



knowledge.  The oath shall be endorsed upon or annexed to the inventory.

(c) The property described in the inventory shall be appraised in the manner provided for the inventory and
appraisal of estates of decedents.  The guardian or conservator may appraise the assets that a personal
representative could appraise under Section 8901.

(d) If a conservatorship is initiated pursuant to the Lanterman-Petris-Short Act (Part 1 (commencing with
Section 5000) of Division 5 of the Welfare and Institutions Code), and no sale of the estate will occur:

(1) The inventory and appraisal required by subdivision (a) shall be filed within 90 days after appointment of
the conservator.

(2) The property described in the inventory may be appraised by the conservator and need not be appraised by a
probate referee.

(e) By January 1, 2008, the Judicial Council shall develop a form to effectuate the notice required in subdivision
(a).

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.2006, c. 493 (A.B.1363), § 23.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 2610 continues Section 2610 of the repealed Probate Code without change.  For comparable

provisions relating to decedents' estates, see Sections 8800, 8852(a).  See also Sections 2614.5 (court
order requiring filing inventory and appraisal and removal of guardian or conservator who fails to
comply with order), 2650 (removal of guardian or conservator who fails to comply with order), 2633
(order dispensing with need to file inventory and appraisal where guardianship or conservatorship
terminates before inventory has been filed), 2700(c)(2) (request for special notice of inventories and
appraisals), 2943 (appraisal of small estate by public guardian).  For background on the provisions
of this part, see the Comment to this part under the part heading.  See also Report of Senate
Committee on Judiciary on Assembly Bill No. 261, 15 Cal.L.Revision Comm'n Reports 1097, 1099
(1980).  [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Research References

Official Forms

Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Historical And Statutory Notes

2006 Legislation
Stats.2006, c. 493 (A.B.1363), rewrote subd.(a) and added subd.(e).  Prior to amendment subd.(a) had

read:
"(a) Within 90 days after appointment, or within such further time as the court for reasonable cause upon

ex parte petition of the guardian or conservator may allow, the guardian or conservator shall file
with the clerk of the court an inventory and appraisal of the estate, made as of the date of the
appointment of the guardian or conservator."

Title of act, legislative findings and declarations and operative contingencies relating to Stats.2006, c.



493 (A.B.1363), see Historical and Statutory Notes under Probate Code § 1456.
2002 Main Volume
Former § 2610, added by Stats.1979, c. 726, § 3, amended by Stats.1982, c. 1535, § 11; Stats.1988, c.

1199, § 70.5, relating to similar subject matter, was repealed by Stats.1990, c. 79 (A.B.759), § 13,
operative July 1, 1991.  See this section.

Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et
seq.) at end of Code.

Derivation: Former § 1550, enacted by Stats.1931, c. 281, p. 678, § 1550, amended by Stats.1941, c.
447, p. 1739, § 1; Stats.1943, c. 120, p. 821, § 1; Stats.1943, c. 1053, p. 2994, § 3; Stats.1945, c.
1308, p. 2459, § 1; Stats.1953, c. 65, p. 727, § 3; Stats.1970, c. 1282, p. 2330, § 21; Stats.1973, c.
142, p. 411, § 59; Stats.1976, c. 289, p. 599, § 2; Stats.1976, c. 634, p. 1501, § 2.

Former § 1901, added by Stats.1957, c. 1902, p. 3313, § 1, amended by Stats.1959, c. 347, p. 2270, § 2;
Stats.1970, c. 1282, p. 2331, § 22; Stats.1973, c. 142, p. 413, § 2; Stats.1976, c. 289, p. 599, § 3;
Stats.1976, c. 634, p. 1502, § 4.

Former § 2610, added by Stats.1979, c. 726, § 3, amended by Stats.1982, c. 1535, § 11; Stats.1988, c.
1199, § 70.5.

Code of Civil Procedure § 1773, amended by Code Am.1880, c. 74, § 14; Stats.1907, c. 514, § 8;
Stats.1913, c. 125, § 1.

Stats.1869-70, c. 530, § 1.  Stats.1861, c. 531, § 4.  Stats.1850, c. 115, § 19.

Cross References

Affirmation in lieu of oath, see Code of Civil Procedure § 2015.6.
Appraisement of decedent's estates, manner of, see Probate Code § 8901.
Declaration under penalty of perjury, see Code of Civil Procedure § 2015.5.
Inventory and appraisal, generally, see Probate Code § 8800 et seq.
Inventory and appraisement by,

Guardian for particular property, see Probate Code § 2109.
Guardian or conservator for nonresident, see Probate Code § 2107.
Temporary guardian or conservator, see Probate Code § 2255.

Oaths, affirmation in lieu of, see Code of Civil Procedure § 2015.6.
Oaths, letters, and bond, generally, see Probate Code § 2300 et seq.
Oaths, officers authorized to administer, see Government Code § 1225.
Personal representative and general personal representative, defined, see Probate Code § 58.

Law Review And Journal Commentaries

Losing it in California: Conservatorship and the social organization of aging.  Lawrence M.
Friedman, June O. Starr, 73 Wash.U.L.Q. 1501 (1995).

2002 Main Volume

Collateral References:

Witkin, Summary (9th ed) Wills §§902, 907, 951
B-W Cal Civil Practice: Probate and Trust Proceedings §§25:9, 28:22, 28:45, 28:157, 28:158
Cal Transactions Forms: Estate Planning §1:2
Cal Jur 3d Guard & C §§67, 226, 228
 Am Jur 2d Guardian and Ward §§162 et seq.
 California Conservatorships and Guardianships (CEB, 1990) §§18.29 et seq.

Notes Of Decisions

Estate 1



1. Estate

Under plain meaning of word "estate" as used in statutes governing accountings by conservators, and by
analogy to duties imposed in context of family, probate, and bankruptcy law, public guardian as conservator
was obligated to include conservatee's interests in out-of-state real property within final accounting of
conservatee's "estate." In re Conservatorship of Estate of Hume (App. 4 Dist. 2006) 42 Cal.Rptr.3d 796, 139
Cal.App.4th 393. Guardian And Ward  141

§ 2611. Copy to directors of mental health or developmental services 

     •     Historical Notes     •     Research References

If the ward or conservatee is or has been during the guardianship or conservatorship a patient in a state hospital
under the jurisdiction of the State Department of Mental Health or the State Department of Developmental
Services, the guardian or conservator shall mail a copy of the inventory and appraisal filed under Section 2610
to the director of the appropriate department at the director's office in Sacramento not later than 15 days after
the inventory and appraisal is filed with the court.  Compliance with this section is not required if an unrevoked
certificate described in subdivision (c) of Section 1461 is on file with the court with respect to the ward or
conservatee.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 2611 continues Section 2611 of the repealed Probate Code without substantive change.  See also

Section 1216 (personal delivery in lieu of mailing).  For background on the provisions of this part,
see the Comment to this part under the part heading. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Research References

Official Forms

Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Historical And Statutory Notes

2002 Main Volume
Former § 2611, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this section.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Derivation: Former § 1550, enacted by Stats.1931, c. 281, § 1550, amended by Stats.1941, c. 447, § 1;

Stats.1943, c. 120, § 1; Stats.1943, c. 1053, § 3; Stats.1945, c. 1308, § 1; Stats.1953, c. 65, § 3;
Stats.1970, c. 1282, § 21; Stats.1973, c. 142, § 59; Stats.1976, c. 289, § 2; Stats.1976, c. 634, § 2.

Former § 1901, added by Stats.1957, c. 1902, § 1, amended by Stats.1959, c. 347, § 2; Stats.1970, c.



1282, § 22; Stats.1973, c. 142, § 2; Stats.1976, c. 289, § 3; Stats.1976, c. 634, § 4.
Former § 2611, added by Stats.1979, c. 726, § 3.
Code of Civil Procedure § 1773, amended by Code Am.1880, c. 74, § 14; Stats.1907, c. 514, § 8;

Stats.1913, c. 125, § 1.
Stats.1869-70, c. 530, § 1.  Stats.1861, c. 531, § 4.  Stats.1850, c. 115, § 19.

Cross References

Department of Developmental Services, see Welfare and Institutions Code § 4400 et seq.
Department of Mental Health, see Welfare and Institutions Code § 4000 et seq.
Mailing, completion, see Probate Code § 1467.

Collateral References:

Witkin, Summary (9th ed) Wills §951
Cal Jur 3d Guard & C §228
 Am Jur 2d Guardian and Ward §§162 et seq.

§ 2612. Copy to county assessor 

     •     Historical Notes     •     Research References

If a timely request is made, the clerk of court shall mail a copy of the inventory and appraisal filed under
Section 2610 to the county assessor.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 2612 continues Section 2612 of the repealed Probate Code without substantive change.  See also

Section 1216 (personal delivery in lieu of mailing).  For background on the provisions of this part,
see the Comment to this part under the part heading. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Research References

Official Forms

Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Historical And Statutory Notes

2002 Main Volume
Former § 2612, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this section.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Derivation: Former § 1550, enacted by Stats.1931, c. 281, § 1550, amended by Stats.1941, c. 447, § 1;

Stats.1943, c. 120, § 1; Stats.1943, c. 1053, § 3; Stats.1945, c. 1308, § 1; Stats.1953, c. 65, § 3;
Stats.1970, c. 1282, § 21; Stats.1973, c. 142, § 59; Stats.1976, c. 289, § 2; Stats.1976, c. 634, § 2.



Former § 1901, added by Stats.1957, c. 1902, § 1, amended by Stats.1959, c. 347, § 2; Stats.1970, c.
1282, § 22; Stats.1973, c. 142, § 2; Stats.1976, c. 289, § 3; Stats.1976, c. 634, § 4.

Former § 2612, added by Stats.1979, c. 726, § 3.
Code of Civil Procedure § 1773, amended by Code Am.1880, c. 74, § 14; Stats.1907, c. 514, § 8;

Stats.1913, c. 125, § 1.
Stats.1869-70, c. 530, § 1.  Stats.1861, c. 531, § 4.  Stats.1850, c. 115, § 19.

Cross References

County assessor, see Government Code § 24000.

Collateral References:

Witkin, Summary (9th ed) Wills §951
Cal Jur 3d Guard & C §228
 Am Jur 2d Guardian and Ward §§162 et seq.

§ 2613. Subsequently discovered or acquired property; supplemental inventory and appraisement 

     •     Historical Notes     •     Research References

Whenever any property of the ward or conservatee is discovered that was not included in the inventory, or
whenever any other property is received by the ward or conservatee or by the guardian or conservator on behalf
of the ward or conservatee (other than by the actions of the guardian or conservator in the investment and
management of the estate), the guardian or conservator shall file a supplemental inventory and appraisal for that
property and like proceedings shall be followed with respect thereto as in the case of an original inventory, but
the appraisal shall be made as of the date the property was so discovered or received.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 2613 continues Section 2613 of the repealed Probate Code without substantive change.  Wages

or salaries of the ward or conservatee from employment during the guardianship or conservatorship
are not part of the estate unless ordered by the court.  See Section 2601.  For a comparable provision
relating to decedents' estates, see Section 8801.  For background on the provisions of this part, see
the Comment to this part under the part heading. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Research References

Official Forms

Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Historical And Statutory Notes

2002 Main Volume
Former § 2613, added by Stats.1979, c. 726, § 3, amended by Stats.1986, c. 144,§ 1, relating to similar

subject matter, was repealed by Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this



section.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Derivation: Former § 1550, enacted by Stats.1931, c. 281, § 1550, amended by Stats.1941, c. 447, § 1;

Stats.1943, c. 120, § 1; Stats.1943, c. 1053, § 3; Stats.1945, c. 1308, § 1; Stats.1953, c. 65, § 3;
Stats.1970, c. 1282, § 21; Stats.1973, c. 142, § 59; Stats.1976, c. 289, § 2; Stats.1976, c. 634, 1501,§
2.

Former § 1901, added by Stats.1957, c. 1902, § 1, amended by Stats.1959, c. 347, § 2; Stats.1970, c.
1282, § 22; Stats.1973, c. 142, § 2; Stats.1976, c. 289, § 3; Stats.1976, c. 634, § 4.

Former § 2613, added by Stats.1979, c. 726, § 3, amended by Stats.1986, c. 144,§ 1.
Code of Civil Procedure § 1773, amended by Code Am.1880, c. 74, § 14; Stats.1907, c. 514, § 8;

Stats.1913, c. 125, § 1.
Stats.1869-70, c. 530, § 1.  Stats.1861, c. 531, § 4.  Stats.1850, c. 115, § 19.
2002 Main Volume

Collateral References:

Witkin, Summary (9th ed) Wills §951
B-W Cal Civil Practice: Probate and Trust Proceedings §§25:9, 28:158
Cal Jur 3d Guard & C §229
 Am Jur 2d Guardian and Ward §§162 et seq.

§ 2614. Objections to appraisals 
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(a) Within 30 days after the inventory and appraisal is filed, the guardian or conservator or any creditor or other
interested person may file written objections to any or all appraisals.  The clerk shall set the objections for
hearing not less than 15 days after their filing.

(b) Notice of the hearing, together with a copy of the objections, shall be given for the period and in the manner
provided in Chapter 3 (commencing with Section 1460) of Part 1.  If the appraisal was made by a probate
referee, the person objecting shall also mail notice of the hearing and a copy of the objection to the probate
referee at least 15 days before the time set for the hearing.

(c) The court shall determine the objections and may fix the true value of any asset to which objection has been
filed.  For the purpose of this subdivision, the court may cause an independent appraisal or appraisals to be
made by at least one additional appraiser at the expense of the estate or, if the objecting party is not the
guardian or conservator and the objection is rejected by the court, the court may assess the cost of any such
additional appraisal or appraisals against the objecting party.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 2614 continues Section 2614 of the repealed Probate Code without substantive change.  For

general provisions, see Sections 1000-1004 (rules of practice), 1020-1023 (petitions and other
papers), 1040-1050 (hearings and orders), 2103 (effect of final order).  For general provisions
relating to notice of hearing, see Sections 1200-1221, 1460-1469.  See also Sections 1260-1265



(proof of giving notice), 2700-2702 (notice to persons who request special notice).  For a
comparable provision relating to decedents' estates, see Section 8906.  For background on the
provisions of this part, see the Comment to this part under the part heading. [20
Cal.L.Rev.Comm.Reports 1001 (1990)].

Research References

Official Forms

Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Historical And Statutory Notes

2002 Main Volume
Former § 2614, added by Stats.1979, c. 726, § 3, amended by Stats.1982, c. 1535, § 12; Stats.1987, c.

923, § 82, relating to similar subject matter, was repealed by Stats.1990, c. 79 (A.B.759), § 13,
operative July 1, 1991.  See this section.

Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et
seq.) at end of Code.

Derivation: Former §§ 1550.1, 1901.5, added by Stats.1976, c. 922, pp. 2106, 2107, §§ 3, 5.
Former § 2614, added by Stats.1979, c. 726, § 3, amended by Stats.1982, c. 1535, § 12; Stats.1987, c.

923, § 82.

Cross References

Computation of time, see Code of Civil Procedure §§ 12 and 12a and Government Code § 6800 et
seq.

Interested person, defined, see Probate Code § 1424.
Mailing, completion, see Probate Code § 1467.
Notice, mailing, see Probate Code § 1215 et seq.
Notice, posting, see Probate Code § 1230.
Notice, proof of giving notice, see Probate Code § 1260 et seq.
Notice, special notice, see Probate Code § 1250 et seq.
Notice, this code, generally, see Probate Code § 1200 et seq.
Notice, this division, generally, see Probate Code § 1460 et seq.
Probate referees, appointment and duties, see Probate Code § 400 et seq.
Probate referees, authority and powers, see Probate Code § 450 et seq.
Service of process, generally, see Code of Civil Procedure § 413.10 et seq.
Service of process, mail, see Code of Civil Procedure § 415.30 and § 1012 et seq.
Service of process, personal delivery, see Code of Civil Procedure § 415.10.
Service of process, proof of service, see Code of Civil Procedure § 417.10 et seq.
Service of process, publication, see Code of Civil Procedure § 415.50.

Law Review And Journal Commentaries

Recent opinions in civil, family, and juvenile dependency law from the Court of Appeal, Fourth
District, Division Three.  Matthew K. Ross, 49 Orange County Law. 30 (May 2007).

Collateral References:

Witkin, Summary (9th ed) Wills §952
B-W Cal Civil Practice: Probate and Trust Proceedings §28:158
Cal Jur 3d Guard & C §230



Notes Of Decisions

Justiciable controversy 1
Presumptions and burden of proof 2

1. Justiciable controversy

Objection to final inventory and appraisal of conservatee's estate was not moot, notwithstanding that
conservatee had died after filing of opening brief, where there remained the possibility that the personal
representative of the probate estate could, to the prejudice of the objector in the conservatorship proceeding,
incorporate by reference an accounting provided by the conservator without further independent investigation.
In re Conservatorship of Hume (App. 4 Dist. 2006) 44 Cal.Rptr.3d 906, 140 Cal.App.4th 1385, modified on
denial of rehearing, review denied. Guardian And Ward  155

2. Presumptions and burden of proof

Burden of proof was on objector to final inventory and accounting of conservatee's estate that was filed by
public guardian; structure and text of statute governing objections to inventories and accountings confirmed that
the burden of proof was not on the conservator, but rather on the objector. In re Conservatorship of Hume (App.
4 Dist. 2006) 44 Cal.Rptr.3d 906, 140 Cal.App.4th 1385, modified on denial of rehearing, review denied.
Guardian And Ward  157

§ 2614.5. Failure to file inventory and appraisal; removal of guardian or conservator 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) If the guardian or conservator fails to file an inventory and appraisal within the time allowed by law or by
court order, upon request of the ward or conservatee, the spouse of the ward or the spouse or domestic partner
of the conservatee, any relative or friend of the ward or conservatee, or any interested person, the court shall
order the guardian or conservator to file the inventory and appraisal within the time prescribed in the order or to
show cause why the guardian or conservator should not be removed.  The person who requested the order shall
serve it upon the guardian or conservator in the manner provided in Section 415.10 or 415.30 of the Code of
Civil Procedure or in a manner as is ordered by the court.

(b) If the guardian or conservator fails to file the inventory and appraisal as required by the order within the
time prescribed in the order, unless good cause is shown for not doing so, the court, on its own motion or on
petition, may remove the guardian or conservator, revoke the letters of guardianship or conservatorship, and
enter judgment accordingly, and order the guardian or conservator to file an account and to surrender the estate
to the person legally entitled thereto.

(c) The procedure provided in this section is optional and does not preclude the use of any other remedy or
sanction when an inventory and appraisal is not timely filed.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.2001, c. 893 (A.B.25), § 39.)

Historical Notes

Law Revision Commission Comments

1990 Enactment



Section 2614.5 continues Section 2602 of the repealed Probate Code without substantive change insofar
as that section dealt with failure to file an inventory and appraisal.  This section provides a
procedure for requiring an inventory and appraisal short of removing the guardian or conservator.
See also Section 2650 (removal of guardian or conservator for failure to file inventory or render
account).  For general provisions, see Sections 1000-1004 (rules of practice), 1020-1023 (petitions
and other papers), 1040-1050 (hearings and orders), 2103 (effect of final order).  For general
provisions relating to notice of hearing, see Sections 1200-1221, 1460-1469.  See also Sections
1260-1265 (proof of giving notice), 2700-2702 (notice to persons who request special notice).  For a
comparable provision relating to decedents' estates, see Section 8804.  For background on the
provisions of this part, see the Comment to this part under the part heading. [20
Cal.L.Rev.Comm.Reports 1001 (1990)].

Research References

Official Forms

Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Historical And Statutory Notes

2002 Main Volume
Stats.2001, c. 893 (A.B.25), in subd.(a), substituted "spouse of the ward or the spouse or domestic

partner of the conservatee, any relative" for "spouse or any relative"; and made nonsubstantive
changes.

Governor's signing message regarding Stats.2001, c. 893 (A.B.25), see Historical and Statutory Notes
under Civil Code § 1714.01.

Derivation: Former § 1658, added by Stats.1931, c. 281, § 1658, amended by Stats.1945, c. 1398, § 8.
Former § 2602, added by Stats.1979, c. 726, § 3.
Former § 2909, added by Stats.1979, c. 726, § 3.
Stats.1929, c. 663, § 9.

Cross References

Domestic partner, defined, see Probate Code § 37.
Guardians and conservators, removal or resignation, see Probate Code § 2650 et seq.
Interested person, defined, see Probate Code § 1424.

Law Review And Journal Commentaries

Equal protection.  Jon W. Davidson, 114 Los Angeles Daily J. 6 (Nov. 28, 2001).
Legal recognition of same-sex conjugal relationships: The 2003 California Domestic Partner Rights

and Responsibilities Act in comparative civil rights and family law perspective.  Grace Ganz
Blumberg, 51 UCLA L. Rev. 1555 (2004).

Losing it in California: Conservatorship and the social organization of aging.  Lawrence M.
Friedman, June O. Starr, 73 Wash.U.L.Q. 1501 (1995).

2002 Main Volume

Collateral References:

Witkin, Summary (9th ed) Wills §950
B-W Cal Civil Practice: Probate and Trust Proceedings §28:158
Cal Jur 3d Guard & C §§232, 234



Notes Of Decisions

Review 1

1. Review

Court of appeal will not interfere with exercise of probate court's discretion to remove incompetent's guardian
for indifference or lack of attention to estate's affairs, as indicated by his failure or neglect to file account and
inventory within statutory time, unless abuse of such discretion appears. In re Whittaker (App. 3 Dist. 1937) 19
Cal.App.2d 373, 65 P.2d 373. Mental Health  177

§ 2615. Failure to file inventory; liability; damages; bond 

     •     Historical Notes     •     Research References

If a guardian or conservator fails to file any inventory required by this article within the time prescribed by law
or by court order, the guardian or conservator is liable for damages for any injury to the estate, or to any
interested person, directly resulting from the failure timely to file the inventory.  Damages awarded pursuant to
this section are a personal liability of the guardian or conservator and a liability on the bond, if any.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 2615 restates Section 2615 of the repealed Probate Code without substantive change.  For a

comparable provision relating to decedents' estates, see Section 8804.  For background on the
provisions of this part, see the Comment to this part under the part heading. [20
Cal.L.Rev.Comm.Reports 1001 (1990)].

Research References

Official Forms

Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Historical And Statutory Notes

2002 Main Volume
Former § 2615, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this section.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Derivation: Former § 1551, enacted by Stats.1931, c. 281, p. 679, § 1551.
Former § 1902, added by Stats.1957, c. 1902, p. 3313, § 1, amended by Stats.1976, c. 922, p. 2107, § 6.
Former § 2615, added by Stats.1979, c. 726, § 3.



Code of Civil Procedure § 1773, amended by Code Am.1880, c. 74, § 14; Stats.1907, c. 514, § 8;
Stats.1913, c. 125, § 1.

Stats.1869-70, c. 530, § 1.  Stats.1861, c. 531, § 4.  Stats.1850, c. 115, § 19.

Cross References

Bonds of guardians and conservators, see Probate Code § 2320 et seq.
Interested person, defined, see Probate Code § 1424.
Principal and sureties, liability on bond, see Code of Civil Procedure § 996.460.
Removal of guardian or conservator for failure to file inventory, see Probate Code § 2650.

Law Review And Journal Commentaries

Losing it in California: Conservatorship and the social organization of aging.  Lawrence M.
Friedman, June O. Starr, 73 Wash.U.L.Q. 1501 (1995).

2002 Main Volume

Collateral References:

Witkin, Summary (9th ed) Wills §951
 Am Jur 2d Guardian and Ward §§58, 162.

Article 3. Accounts

§ 2620. Periodic accounting of guardian or conservator; final court accounting; filing of original account
statements 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) At the expiration of one year from the time of appointment and thereafter not less frequently than biennially,
unless otherwise ordered by the court to be more frequent, the guardian or conservator shall present the
accounting of the assets of the estate of the ward or conservatee to the court for settlement and allowance in the
manner provided in Chapter 4 (commencing with Section 1060) of Part 1 of Division 3.  By January 1, 2008,
the Judicial Council, in consultation with the California Judges Association, the California Association of
Superior Court Investigators, the California State Association of Public Administrators, Public Guardians, and
Public Conservators, the State Bar of California, and the California Society of Certified Public Accountants,
shall develop a standard accounting form, a simplified accounting form, and rules for when the simplified
accounting form may be used.  After January 1, 2008, all accountings submitted pursuant to this section shall be
submitted on the Judicial Council form.

(b) The final court accounting of the guardian or conservator following the death of the ward or conservatee
shall include a court accounting for the period that ended on the date of death and a separate accounting for the
period subsequent to the date of death.

(c) Along with each court accounting, the guardian or conservator shall file supporting documents, as provided
in this section.

(1) For purposes of this subdivision, the term "account statement" shall include any original account statement
from any institution, as defined in Section 2890, or any financial institution, as defined in Section 2892, in
which money or other assets of the estate are held or deposited.

(2) The filing shall include all account statements showing the account balance as of the closing date of the
accounting period of the court accounting.  If the court accounting is the first court accounting of the
guardianship or conservatorship, the guardian or conservator shall provide to the court all account statements



showing the account balance immediately preceding the date the conservator or guardian was appointed and all
account statements showing the account balance as of the closing date of the first court accounting.

(3) If the guardian or conservator is a private professional or licensed guardian or conservator, the guardian or
conservator shall also file all original account statements, as described above, showing the balance as of all
periods covered by the accounting.

(4) The filing shall include the original closing escrow statement received showing the charges and credits for
any sale of real property of the estate.

(5) If the ward or conservatee is in a residential care facility or a long-term care facility, the filing shall include
the original bill statements for the facility.

(6) This subdivision shall not apply to the public guardian if the money belonging to the estate is pooled with
money belonging to other estates pursuant to Section 2940 and Article 3 (commencing with Section 7640) of
Chapter 4 of Part 1 of Division 7.  Nothing in this section shall affect any other duty or responsibility of the
public guardian with regard to managing money belonging to the estate or filing accountings with the court.

(7) If any document to be filed or lodged with the court under this section contains the ward's or conservatee's
social security number or any other personal information regarding the ward or conservatee that would not
ordinarily be disclosed in a court accounting, an inventory and appraisal, or other nonconfidential pleadings
filed in the action, the account statement or other document shall be attached to a separate affidavit describing
the character of the document, captioned "CONFIDENTIAL FINANCIAL STATEMENT" in capital letters.
Except as otherwise ordered by the court, the clerk of the court shall keep the document confidential except to
the court and subject to disclosure only upon an order of the court.  The guardian or conservator may redact the
ward's or conservatee's social security number from any document lodged with the court under this section.

(8) Courts may provide by local rule that the court shall retain all documents lodged with it under this
subdivision until the court's determination of the guardian's or conservator's account has become final, at which
time the supporting documents shall be returned to the depositing guardian or conservator or delivered to any
successor appointed by the court.

(d) Each accounting is subject to random or discretionary, full or partial review by the court.  The review may
include consideration of any information necessary to determine the accuracy of the accounting.  If the
accounting has any material error, the court shall make an express finding as to the severity of the error and
what further action is appropriate in response to the error, if any.  Among the actions available to the court is
immediate suspension of the guardian or conservator without further notice or proceedings and appointment of
a temporary guardian or conservator or removal of the guardian or conservator pursuant to Section 2650 and
appointment of a temporary guardian or conservator.

(e) The guardian or conservator shall make available for inspection and copying, upon reasonable notice, to any
person designated by the court to verify the accuracy of the accounting, all books and records, including
receipts for any expenditures, of the guardianship or conservatorship.

CREDIT(S)
(Added by Stats.1996, c. 862 (A.B.2751), § 10, operative July 1, 1997.  Amended by Stats.1998, c. 581
(A.B.2801), § 22; Stats.2000, c. 565 (A.B.1950), § 9; Stats.2001, c. 232 (A.B.1517), § 1; Stats.2001, c. 563
(A.B.1286), § 6; Stats.2006, c. 493 (A.B.1363), § 24, operative July 1, 2007; Stats.2008, c. 293 (A.B.1340), § 9;
Stats.2009, c. 54 (S.B.544),§ 8.)

Historical Notes

Law Revision Commission Comments

Section 2620 continues Section 2620 of the repealed Probate Code without substantive change.  See also



Sections 1021 (verification of account), 2420 (payments for support, maintenance, and education),
2421 (personal allowance for ward or conservatee), 2614,5 (court order requiring account upon
removal of guardian or conservator for failure to file inventory and appraisal), 2629 (court order
requiring filing of account and removal of guardian or conservator who fails to comply with order),
2633 (account where guardianship or conservatorship terminates before inventory of estate has been
filed), 2650 (removal of guardian or conservator for failure to file account within time allowed by
law or by court order), 2750 (order settling account is an appealable order).

Subdivision (e) makes clear that the petition for approval of the account may include such additional
requests as requests for compensation for the guardian or conservator of the person or estate or for
the attorney, monthly allowance for support of the conservatee and dependents, periodic payments to
the guardian or conservator or attorney, or distribution of excess income to relatives of the
conservatee.  The courts generally prefer to determine these kinds of matters when an account is
being settled.  W. Johnstone, G. Zillgitt, & S. House, California Conservatorships § 12.1, at 698-99,
§ 12.9, at 703-04 (Cal.Cont.Ed.Bar 2d ed. 1983 & Supp.1989).

For comparable provisions relating to decedents' estates, see Sections 10900 (contents of account),
10950 (when account required).  For background on the provisions of this part, see the Comment to
this part under the part heading. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Research References

Official Forms

Mandatory and optional Forms adopted and approved by the Judicial Council are set
out in West's California Judicial Council Forms Pamphlet.

Historical And Statutory Notes

2006 Legislation
Stats.2006, c. 493 (A.B.1363), rewrote this section, which read:
"(a) At the expiration of one year from the time of appointment and thereafter not less frequently than

biennially, unless otherwise ordered by the court, the guardian or conservator shall present the
accounting of the assets of the estate of the ward or conservatee to the court for settlement and
allowance in the manner provided in Chapter 4 (commencing with Section 1060) of Part 1 of
Division 3.

"(b) The final court accounting of the guardian or conservator following the death of the ward or
conservatee shall include a court accounting for the period that ended on the date of death and a
separate accounting for the period subsequent to the date of death.

"(c) Along with each court accounting, the guardian or conservator shall file all original account
statements from any institution, as defined in Section 2890, or any financial institution, as defined in
Section 2892, in which money or other assets of the estate are held or deposited, showing the
balance as of the close of the accounting period of the court accounting.  If the court accounting is
the first court accounting of the guardianship or conservatorship, the guardian or conservator shall
provide to the court the account statement for the account balance immediately preceding the date
the conservator or guardian was appointed and the account statement or statements for the account
through the closing date of the first court accounting.  This subdivision shall not apply to the public
guardian if the money belonging to the estate is pooled with money belonging to other estates
pursuant to Section 2940 and Article 3 (commencing with Section 7640) of Chapter 4 of Part 1 of
Division 7.  Nothing in this section shall affect any other duty or responsibility of the public
guardian with regard to managing money belonging to the estate or filing accountings with the court.

"(d) If any document to be filed with the court under this section contains the ward or conservatee's
social security number or any other personal information regarding the ward or conservatee that
would not ordinarily be disclosed in a court accounting, an inventory and appraisal, or other



nonconfidential pleadings filed in the action, the account statement shall be attached to a separate
affidavit describing the character of the document in proper form for filing, captioned
"CONFIDENTIAL FINANCIAL STATEMENT' in capital letters.  Except as otherwise ordered by
the court, the clerk of the court shall keep the document confidential except to the court and subject
to disclosure only upon an order of the court."

Title of act, legislative findings and declarations and operative contingencies relating to Stats.2006, c.
493 (A.B.1363), see Historical and Statutory Notes under Probate Code § 1456.

2008 Legislation
Stats.2008, c. 293 (A.B.1340), in subd.(c)(2), in the first sentence, inserted "account balance at the

beginning of the accounting period and the account" and substituted "closing date" for "close"; in
subd.(c)(2), in the second sentence, substituted "balance as of" for "through"; in subd.(c)(3), deleted
the second sentence, which read: "However, courts may instead provide by local rule that the court
shall retain all documents lodged with it under this subdivision until the court's determination of the
guardian's or conservator's account has become final, at which time the documents shall be returned
to the depositing guardian or conservator or delivered to any successor appointed by the court."; and
added subd.(c)(8).

2009 Legislation
Stats.2009, c. 54 (S.B.544), in subd.(c)(2), in the first sentence, deleted "at the beginning of the

accounting period and the account balance" preceding "as of the closing date"; and in subd.(c)(4),
made a nonsubstantive change.

2002 Main Volume
Stats.1998, c. 581, in subd.(a), substituted "and allowance" for "an allowance"; in subd.(b), substituted

"final account of the guardian or conservator" for "petition to terminate the guardianship or
conservatorship"; and made nonsubstantive changes.

Stats.2000, c. 565 (A.B.1950), added subd.(c), relating to submission to court, copies of account
statements.

Stats.2001, c. 563 (A.B.1286) rewrote this section, which read:
"(a) At the expiration of one year from the time of appointment and thereafter not less frequently than

biennially, unless otherwise ordered by the court, the guardian or conservator shall present the
account of the guardian or conservator to the court for settlement and allowance.

"(b) The account shall state the period covered by the account and contain a summary showing all of the
following:

"(1) If the first account, the amount of appraisement; if a subsequent account, the amount chargeable
from the prior account.

"(2) The amount of any supplemental appraisement filed within the period covered by the account.
"(3) The amount of cash receipts, excluding amounts reported under paragraph (4).
"(4) The gains on sales or other increases in assets, if any.
"(5) The amount of cash disbursements, excluding amounts reported under paragraph (6).
"(6) The losses on sales or other decreases in assets, if any.
"(7) The amount of property on hand.
"(c) The account shall contain itemized schedules showing receipts, disbursements, transactions, and

balance of property on hand.
"(d) The petition for approval of the account or a report accompanying the petition shall contain all of

the following:
"(1) Descriptions of all sales, purchases, changes in the form of assets, or other transactions occurring

during the period of the account that are not otherwise readily understandable from the schedules.
"(2) Explanations of any unusual items appearing in the account.
"(3) Any additional information required by the court.
"(e) The petition requesting approval of the account may include additional requests for authorization,

instruction, approval, or confirmation authorized by this division, including, but not limited to, a
request for any order authorized under Chapter 8 (commencing with Section 2640).

"(f) When an account is rendered by or on behalf of two or more joint guardians or conservators, the



court, in its discretion, may settle and allow the account upon the verification of any of them."
Section affected by two or more acts at the same session of the legislature, see Government Code §

9605.
Former § 2620, enacted by Stats.1990, c. 79 (A.B. 75a), § 14, operative July 1, 1991, relating to

presentation of account for settlement and allowance, was repealed by Stats.1996, c. 862
(A.B.2751), § 9, operative July 1, 1997.  See this section.

Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et
seq.) at end of Code.

Derivation: Former § 1553, enacted by Stats.1931, c. 281, p. 679, § 1553, amended by Stats.1976, c.
1357, p. 6191, § 8; Stats.1979, c. 1157, p. 4336, § 2.

Former § 2620, enacted by Stats.1990, c. 79 (A.B.759), § 14.
Former § 2620, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Former § 1657, enacted by Stats.1931, c. 281, § 1657, amended by Stats.1945, c. 1398, § 7; Stats.1955,

c. 950, § 1; Stats.1977, c. 39, § 1.
Former § 1904, added by Stats.1957, c. 1902, p. 3314, § 1.
Former § 2620, added by Stats.1979, c. 726, § 3.
Former § 2908, added by Stats.1979, c. 726, § 1.
Code of Civil Procedure former § 1774, amended by Code Am.1880, c. 74, § 15; Stats.1905, c. 255, § 1;

Stats.1907, c. 269, § 1.
Code of Civil Procedure former § 1775, amended by Code Am.1880, c. 74, § 16.
Stats.1929, c. 663, § 8.
Stats.1850, c. 115, §§ 35 and 49.

Cross References

Account, defined, see Probate Code § 21
Accounting for deceased or incapacitated personal representative, see Probate Code § 10953.
Accounting upon removal of guardian or conservator, see Probate Code § 2653.
Appointment of legal counsel, see Probate Code § 1470 et seq.
Compensation of guardian, conservator, and attorney, see Probate Code § 2640 et seq.
Financial institution, defined, see Probate Code § 40.
Joint guardians or conservators, see Probate Code § 2105.
Public guardian, generally, see Probate Code § 2900 et seq.
Settlement of accounts upon, termination of guardianship or conservatorship, see Probate Code §

2630.

Law Review And Journal Commentaries

Chapter 565: One more law to reform conservatorships and guardianships; but is it needed?  Erik R.
Beauchamp, 32 McGeorge L.Rev. 647 (2001).

Time for a new law on health care advance directives.  George J. Alexander, 42 Hastings L.J. 755
(1991).

2002 Main Volume

Collateral References:

Witkin, Summary (9th ed) Wills §§364A, 838, 878, 954, 959
The Rutter Group, Insurance Litigation (Croskey, Kaufman, et al) §6:1928.5
B-W Cal Civil Practice: Probate and Trust Proceedings §§27:44, 27:47, 28:160, 28:161, 28:164,

28:166
Cal Transactions Forms: Estate Planning §§1:2, 6:16
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 California Conservatorships and Guardianships (CEB, 1990) §§19.1 et seq.

Notes Of Decisions

Allowance and settlement, conclusiveness of 14
Collateral attack 15
Conclusiveness of settlement and allowance 14
Credits 6
Evidence, sufficiency of 12
Fees 7
Findings 13
Form and requisites 4
Guardian's presence at proceedings 8
Included property 3
Jurisdiction 10
Jury trial 9
Legislative intent 1
Nature of proceedings 2
Opening or vacating proceedings 16
Pleadings 11
Presence of guardian 8
Presenting and settling, time for 5
Proceedings, nature of 2
Proceedings, opening or vacating 16
Property to be included 3
Purpose 1
Requisites and form 4
Settlement and allowance, conclusiveness of 14
Sufficiency of evidence 12
Time for presenting and settling 5
Vacating or opening proceedings 16

1. Purpose

Conservatorship statutes and the substituted judgment statutes in the Probate Code are designed to protect the
conservatorship estate for the benefit of the conservatee and for the benefit of the persons who will ultimately
receive it from the conservatee. Johnson v. Kotyck (App. 2 Dist. 1999) 90 Cal.Rptr.2d 99, 76 Cal.App.4th 83,
rehearing denied, review denied. Mental Health  212

2. Nature of proceedings

By analogy to conservatorship proceedings, guardianship accountings require the same procedure for filings
and objections. In re Guardianship of K.S.(App. 6 Dist. 2009) 100 Cal.Rptr.3d 78. Guardian And Ward 
155

Trustee had burden of proof, in trial of trustee's objections to minor's guardian's account and report of guardian
and petition for attorney fees. In re Guardianship of K.S.(App. 6 Dist. 2009) 100 Cal.Rptr.3d 78. Guardian And
Ward  157

The settlement of a guardian's account is a "proceeding in rem". In re Levi's Estate (App. 2 Dist. 1943) 61
Cal.App.2d 644, 143 P.2d 719. Guardian And Ward  143

3. Property to be included



Under plain meaning of word "estate" as used in statutes governing accountings by conservators, and by
analogy to duties imposed in context of family, probate, and bankruptcy law, public guardian as conservator
was obligated to include conservatee's interests in out-of-state real property within final accounting of
conservatee's "estate." In re Conservatorship of Estate of Hume (App. 4 Dist. 2006) 42 Cal.Rptr.3d 796, 139
Cal.App.4th 393. Guardian And Ward  141

Where a guardian receives money and receipts for same as such, the question whether the money should have
gone to him is immaterial in a suit by the ward for an accounting. Porter v. Fillebrown (1897) 119 Cal. 235, 51
P. 322. Guardian And Ward  141

4. Form and requisites

A guardian of the estate of an incompetent person did not comply with requirements of § 1553 (repealed), as to
an accounting by presenting an account so inaccurate that investigation by a referee became necessary. Clark v.
State Bar (1952) 39 Cal.2d 161, 246 P.2d 1. Mental Health  299

Annual account of incompetent's guardian was not insufficient because it merely listed cash receipts and
disbursements during year without any statement of property on hand or report of other facts showing actual
condition of ward's estate. In re Hall's Guardianship (1947) 31 Cal.2d 157, 187 P.2d 396. Mental Health 
299

Fiduciaries, such as incompetent's guardian, whose accounts come before superior court for approval, owe court
duty to supply proof of items of accounts in sufficient detail to give court full information as to nature and
amounts of fiduciaries' expenditures and necessity therefor, with explanation necessary to satisfy court as to
propriety of disbursements, and cannot expect court to assume facts as to which there is only doubtful proof or
none at all. In re Jacobson's Estate and Guardianship (App. 2 Dist. 1942) 56 Cal.App.2d 255, 132 P.2d 229.
Mental Health  299; Mental Health  301

In proceedings for the allowance of a guardian's account, it is the duty of the court, regardless of exceptions, to
scrutinize the account, correct all errors, reject all items of credit which appear illegal or excessive, and
generally to inquire into the truthfulness and accuracy of the items of charges and credits and of the facts
alleged in the accompanying report. In re Boyes' Estate (1907) 151 Cal. 143, 90 P. 454. Guardian And Ward

 158

Bills paid for medical services are sufficiently itemized in a guardian's account where the amount, the person to
whom paid, the nature of the services rendered, and the dates of payment are given. In re Hayden's Estate
(1905) 146 Cal. 73, 79 P. 588. Guardian And Ward  153

Where a guardian loaned money belonging to the trust estate to his bondsman, and received certain stocks and
bonds in payment, the failure of the court to require the guardian's final account to show the amount actually
invested in the stocks is not prejudicial to the bondsman. In re Dow (1901) 133 Cal. 446, 65 P. 890. Guardian
And Ward  153

5. Time for presenting and settling

Annual or intermediate accounts of a guardian may be reviewed and corrected at any time before final
settlement. In re Guardianship of Thrasher (App. 1951) 105 Cal.App.2d 768, 234 P.2d 230. Guardian And Ward

 145

Under C.C.P. § 1774 (repealed; see, now, this section) providing that the guardian must on the expiration of
one-year from the time of his appointment, and as often thereafter as he may be required, present his account to
the court for settlement and allowance, it was no objection to a guardian's first account that it was filed before
the expiration of a year from his appointment. In re Hayden's Estate (1905) 146 Cal. 73, 79 P. 588. Guardian
And Ward  153

6. Credits



Where first account of incompetent's guardian was not itemized, nor supplemented by other evidence, no
attempt was made to show nature of expenditures for which guardian claimed credits, no vouchers were
furnished, and proof generally was not such as superior court should require in matters of accounting, such
court's disallowance of claimed credits was not abuse of discretion. In re Jacobson's Estate and Guardianship
(App. 2 Dist. 1942) 56 Cal.App.2d 255, 132 P.2d 229. Mental Health  299; Mental Health  301

7. Fees

In settling guardianship accounts of estates of two minors, trial court clearly had authority to order payment, out
of the guardianship, of the fees of guardian's accountant, just as it had authority to order similar payments of
accountant's fees to person who reviewed books of lumber company which was part of minor's estate. In re
Guardianship of Hexberg (App. 2 Dist. 1968) 74 Cal.Rptr. 218, 268 Cal.App.2d 590. Guardian And Ward 
162

Where superior court had jurisdiction to make order settling a guardian's account, there was no abuse of
discretion in ordering allowance of fee to the guardian and her attorney, although the incompetent died after the
guardian had resigned. In re Levi's Estate (App. 2 Dist. 1943) 61 Cal.App.2d 644, 143 P.2d 719. Mental Health

 185

8. Presence of guardian

Guardianship accounts may be rendered and settled without personal presence of guardian. In re Price's Estate
(App. 1 Dist. 1934) 136 Cal.App. 257, 28 P.2d 717. Guardian And Ward  145

9. Jury trial

On final account by removed guardian of incompetent, removed guardian was not entitled to a jury trial. In re
Joslin's Estate (App. 1958) 165 Cal.App.2d 330, 332 P.2d 151, certiorari denied 79 S.Ct. 1288, 360 U.S. 905, 3
L.Ed.2d 1256, rehearing denied 80 S.Ct. 48, 361 U.S. 858, 4 L.Ed.2d 98. Jury  14(3)

10. Jurisdiction

Jurisdiction to determine accounts of guardians is exclusively in probate court. Adams v. Martin (1935) 3
Cal.2d 246, 44 P.2d 572. Courts  475(6)

Probate court, which appointed uncle guardian of his niece's estate which consisted of money from two Ohio
estates whose administrator paid such money without court order to uncle who then petitioned probate court for
letters of guardianship, had jurisdiction to settle final account of guardian. In re Vucinich's Estate (1935) 3
Cal.2d 235, 44 P.2d 567, modified 3 Cal.2d 235, 45 P.2d 817.

Probate court has full power to settle guardian's account. Smith v. Fidelity & Deposit Co. of Maryland (App. 3
Dist. 1933) 130 Cal.App. 45, 19 P.2d 1018. Guardian And Ward  144

Where the record of the settlement of a guardian's account stated that jurisdiction was acquired by the posting of
notices, which were shown both by recitals and by proofs on file to have been posted less than 10 days after the
appointment of an administrator of the ward's estate, and the record also disclosed that there was no
continuance, but that the hearing was had and the guardian's report approved on the date specified in the
notices, it conclusively appeared that the court had no jurisdiction of the representative of the ward's estate at
the time the guardian's account was allowed, and that a finding that notice had been given as required by law
and as ordered by the court did not justify a presumption that other proof of jurisdiction not shown by the record
had been adduced. Livermore v. Ratti (1906) 150 Cal. 458, 89 P. 327. Guardian And Ward  159

11. Pleadings

Complaint in action for accounting for money which defendants, one as plaintiff's guardian, the other as the
guardian's attorney, received, but fraudulently retained and omitted from their account, after allowance of which
plaintiff released them, sufficiently pleaded the fraud, in view of the trust relation. Gaver v. Early (App. 1 Dist.



1922) 58 Cal.App. 725, 209 P. 390. Guardian And Ward  146

12. Sufficiency of evidence

In proceeding for settling account and report of guardian of incompetent's estate, evidence was insufficient to
sustain finding of implied contract to pay for services rendered by "heir hunter" in locating incompetent,
because failing to show a benefit conferred upon incompetent, in absence of showing that incompetent would
not have been located except for the services rendered, other than unsupported statement to that effect. In re
Guardianship of O'Donnell's Estate (App. 1 Dist. 1948) 85 Cal.App.2d 1, 192 P.2d 94, rehearing denied 85
Cal.App.2d 816, 193 P.2d 143. Mental Health  252

13. Findings

Orders settling final account of guardian, which determined that guardian and his two wards each owned an
undivided one-third interest in corporate stock, were not void on ground that trial court failed to make written
findings of fact, and to state them separately where the findings made were upon the ultimate fact in issue.
Swart v. Swart (App. 2 Dist. 1942) 49 Cal.App.2d 44, 120 P.2d 940. Guardian And Ward  159

In proceedings to settle a guardian's account express findings are not necessary since all facts necessary to
sustain the judgment of the trial court will be presumed. In re Averill's Estate (1901) 6 Cal.Unrep. 774, 66 P. 14.
Mental Health  302

In a proceeding for the settlement of a guardian's account it is not necessary that findings be made. In re
Schandoney's Estate (1901) 133 Cal. 387, 65 P. 877. Guardian And Ward  158

14. Conclusiveness of settlement and allowance

Orders settling guardians' accounts are not res judicata, and probate court may re-examine accounts and correct,
revise, or modify in amount or entirely disallow items of expenditures previously approved by it. In re Carlson's
Estate and Guardianship (1936) 52 P.2d 575, 10 Cal.App.2d 341; In re Vucinich's Estate (1935) 44 P.2d 567, 3
Cal.2d 235, modified on other grounds 45 P.2d 817, 3 Cal.2d 235.

Where incompetent's guardian regularly furnished department of mental hygiene with a copy of his account and
had given notice of time and place of hearing thereon and department filed no objection and the accounts had
been duly settled, order did not estop the department from raising the question of the guardian's delinquency in
payments for the care of incompetent, since the doctrine of res judicata was not applicable and the annual
accounting was not an adversary proceeding. In re Setzer's Estate and Guardianship (App. 2 Dist. 1961) 13
Cal.Rptr. 683, 192 Cal.App.2d 634. Mental Health  310.1

Where guardian had not taken any money or property from ward and his final account was approved by probate
court, guardian's status with respect to guardianship was settled and order settling guardian's final account
became res judicata. Hornaday v. Hornaday (App. 1949) 95 Cal.App.2d 384, 213 P.2d 91. Guardian And Ward
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The settlement of guardian's intermediate account is not conclusive, but is merely prima facie evidence of its
correctness, subject to being inquired into. In re Eaton's Estate (App. 2 Dist. 1940) 38 Cal.App.2d 180, 100 P.2d
813. Guardian And Ward  163

The final account of a guardian, when settled and approved and not directly attacked by appeal or otherwise, is
res judicata. Adams v. Martin (1935) 3 Cal.2d 246, 44 P.2d 572. Guardian And Ward  163

Sureties on guardian's bond given notice of and appearing at hearing settling guardian's account are bound by
adjudication settling such account. Smith v. Fidelity & Deposit Co. of Maryland (App. 3 Dist. 1933) 130
Cal.App. 45, 19 P.2d 1018. Guardian And Ward  180

Settlement of administrator's account is binding upon his sureties. Smith v. Fidelity & Deposit Co. of Maryland



(App. 3 Dist. 1933) 130 Cal.App. 45, 19 P.2d 1018. Executors And Administrators  535

Court's determination of reasonableness of sums claimed by guardian in accounting was binding in proceedings
to subject assets of deceased's ward's estate to lien. In re Schluter's Estate (1930) 209 Cal. 286, 286 P. 1008.
Guardian And Ward  163

One who received allowance money for minors from their guardian and acted as a trustee was not bound by the
account rendered by the guardian. Brown v. Lee (App. 1918) 38 Cal.App. 242, 175 P. 907. Guardian And Ward

 163

As to items contained in the settled accounts of a guardian, the order settling them is conclusive, and they
cannot be reconsidered in an action in equity to set aside the order. In re Wells' Estate and Guardianship (1903)
140 Cal. 349, 73 P. 1065. Guardian And Ward  163

15. Collateral attack

In action to quiet title and for declaratory relief, contention that probate court had no right to grant guardian a
lien in settling her intermediate accounts was a "collateral attack" on orders approving the accounts, and could
prevail only if granting of lien was beyond jurisdiction of the court in the guardianship proceeding. Mitchell v.
Bagot (App. 1 Dist. 1941) 48 Cal.App.2d 281, 119 P.2d 758. Guardian And Ward  163

Where wife, as guardian of her husband, charged herself with entire interest in a note in which she had a half
interest, as property belonging to the husband, the order of the court settling her account as guardian and
directing her to turn over the balance of said estate to administratrix of estate of husband, now deceased, was an
adjudication against her that estate of deceased was the owner of the note and the whole thereof, and, where not
appealed from, revoked, or reopened, is conclusive against her, and cannot be collaterally attacked. In re
McGue's Estate (1919) 180 Cal. 413, 181 P. 637. Mental Health  311

16. Opening or vacating proceedings

Fact that previous accounts of guardian of minor had been approved by probate court and time for making
objections thereto had expired did not preclude probate court from an examination of former accounts rendered
by guardian or from modifying prior account as to any item of expenditure previously settled, allowed or
approved, or from disallowing an item entirely and withholding its approval or settlement of such item, since
settling of guardian's account does not come within rule of res judicata. In re Stallings' Guardianship (App. 2
Dist. 1948) 85 Cal.App.2d 443, 193 P.2d 114. Guardian And Ward  160

On final account of guardian of ward's estate, probate court could re-examine guardian's former account and
disallow expenditures, allowed in former account, notwithstanding doctrine of res judicata. In re Di Carlo's
Estate (1935) 3 Cal.2d 225, 44 P.2d 562. Guardian And Ward  163; Guardian And Ward  160

§ 2620.1. Guidelines to be developed 

     •     Historical Notes

The Judicial Council shall, by January 1, 2009, develop guidelines to assist investigators and examiners in
reviewing accountings and detecting fraud.

CREDIT(S)
(Added by Stats.2007, c. 553 (A.B.1727), § 21.)

Historical Notes



Historical And Statutory Notes

1996 Legislation
Former § 2620.1, enacted by Stats.1990, c. 79 (A.B.759), § 14, derived from former § 2620.1, added by

Stats.1989, c. 1080, § 12, relating to the presentation of a status report on the conservatee by the
conservator of the person, was repealed by Stats.1996, c. 862 (A.B.2751), § 11.

2007 Legislation
For reimbursement provisions relating to Stats.2007, c. 553 (A.B.1727), see Historical and Statutory

Notes under Probate Code § 1456.
2002 Main Volume
Former § 2620.1, added by Stats.1989, c. 1080, § 12, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.

Collateral References:

Witkin, Summary (9th ed) Wills §954
B-W Cal Civil Practice: Probate and Trust Proceedings §28:160
Cal Jur 3d Guard & C §238

§ 2620.2. Failure to file account; notice; citation; contempt; removal 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) Whenever the conservator or guardian has failed to file an accounting as required by Section 2620, the court
shall require that written notice be given to the conservator or guardian and the attorney of record for the
conservatorship or guardianship directing the conservator or guardian to file an accounting and to set the
accounting for hearing before the court within 30 days of the date of the notice or, if the conservator or guardian
is a public agency, within 45 days of the date of the notice.  The court may, upon cause shown, grant an
additional 30 days to file the accounting.

(b) Failure to file the accounting within the time specified under subdivision (a), or within 45 days of actual
receipt of the notice, whichever is later, shall constitute a contempt of the authority of the court as described in
Section 1209 of the Code of Civil Procedure.

(c) If the conservator or guardian does not file an accounting with all appropriate supporting documentation and
set the accounting for hearing as required by Section 2620, the court shall do one or more of the following and
shall report that action to the bureau established pursuant to Section 6510 of the Business and Professions Code:

(1) Remove the conservator or guardian as provided under Article 1 (commencing with Section 2650) of
Chapter 9 of Part 4 of Division 4.

(2) Issue and serve a citation requiring a guardian or conservator who does not file a required accounting to
appear and show cause why the guardian or conservator should not be punished for contempt.  If the guardian
or conservator purposely evades personal service of the citation, the guardian or conservator shall be
immediately removed from office.

(3) Suspend the powers of the conservator or guardian and appoint a temporary conservator or guardian, who
shall take possession of the assets of the conservatorship or guardianship, investigate the actions of the
conservator or guardian, and petition for surcharge if this is in the best interests of the ward or conservatee.
Compensation for the temporary conservator or guardian, and counsel for the temporary conservator or
guardian, shall be treated as a surcharge against the conservator or guardian, and if unpaid shall be considered a
breach of condition of the bond.

(4)(A) Appoint legal counsel to represent the ward or conservatee if the court has not suspended the powers of



the conservator or guardian and appoint a temporary conservator or guardian pursuant to paragraph (3).
Compensation for the counsel appointed for the ward or conservatee shall be treated as a surcharge against the
conservator or guardian, and if unpaid shall be considered a breach of a condition on the bond, unless for good
cause shown the court finds that counsel for the ward or conservatee shall be compensated according to Section
1470.  The court shall order the legal counsel to do one or more of the following:

(i) Investigate the actions of the conservator or guardian, and petition for surcharge if this is in the best interests
of the ward or conservatee.

(ii) Recommend to the court whether the conservator or guardian should be removed.

(iii) Recommend to the court whether money or other property in the estate should be deposited pursuant to
Section 2453, 2453.5, 2454, or 2455, to be subject to withdrawal only upon authorization of the court.

(B) After resolution of the matters for which legal counsel was appointed in subparagraph (A), the court shall
terminate the appointment of legal counsel, unless the court determines that continued representation of the
ward or conservatee and the estate is necessary and reasonable.

(5) If the conservator or guardian is exempt from the licensure requirements of Chapter 6 (commencing with
Section 6500) of Division 3 of the Business and Professions Code, upon ex parte application or any notice as
the court may require, extend the time to file the accounting, not to exceed an additional 30 days after the
expiration of the deadline described in subdivision (a), where the court finds there is good cause and that the
estate is adequately bonded.  After expiration of any extensions, if the accounting has not been filed, the court
shall take action as described in paragraphs (1) to (3), inclusive.

(d) Subdivision (c) does not preclude the court from additionally taking any other appropriate action in response
to a failure to file a proper accounting in a timely manner.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.1991, c. 1019 (S.B.1022), § 6;
Stats.1992, c. 572 (S.B.1455), § 7; Stats.2001, c. 359 (S.B.140), § 4; Stats.2002, c. 664 (A.B.3034), § 178.5;
Stats.2006, c. 493 (A.B.1363), § 25; Stats.2007, c. 553 (A.B.1727), § 22.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 2620.2 continues Section 2620.2 of the repealed Probate Code without change. [20

Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

2002 Legislation
Stats.2002, c. 664 (A.B.3034), made nonsubstantive changes to maintain the code.
Subordination of legislation by Stats.2002, c. 664 (A.B.3034), to other 2002 legislation, see Historical

and Statutory Notes under Business and Professions Code § 805.2.
2006 Legislation
Stats.2006, c. 493 (A.B.1363), rewrote this section, which had read:
"(a) Whenever the conservator or guardian has failed to file an account as required by Section 2620, the

court shall require that written notice be given to the conservator or guardian and the attorney of
record for the conservatorship or guardianship directing the conservator or guardian to file an
account and to set the account for hearing before the court within 60 days of the date of the notice
or, if the conservator or guardian is a public agency, within 120 days of the date of the notice.

"(b) Failure to file the account within the time specified in the notice and any additional time allowed by



the court under subdivision (a), or within 45 days of actual receipt of the notice, whichever is later,
shall constitute a contempt of the authority of the court as described in Section 1209 of the Code of
Civil Procedure.

"(c) If the conservator or guardian does not file an account and set the account for hearing as required by
Section 2620 the court shall do one or more of the following:

"(1) Remove the conservator or guardian as provided under Article 1 (commencing with Section 2650)
of Chapter 9 of Part 4 of Division 4.

"(2) Issue and serve a citation requiring a guardian or conservator who does not file a required account
to appear and show cause why the guardian or conservator should not be punished for contempt.  If
the guardian or conservator purposely evades personal service of the citation, the guardian or
conservator shall be removed from office.

"(3) Suspend the powers of the conservator or guardian and appoint a temporary conservator or
guardian, who shall take possession of the assets of the conservatorship or guardianship, investigate
the actions of the conservator or guardian, and petition for surcharge if this is in the best interest of
the ward or conservatee.  Compensation for the temporary conservator or guardian, and counsel for
the temporary conservator or guardian, shall be treated as a surcharge against the conservator or
guardian, and if unpaid shall be considered a breach of condition of the bond, unless for good cause
shown the court finds that the temporary conservator or guardian, and counsel for the temporary
conservator or guardian, shall be compensated from the estate.

"(4)(A) Appoint legal counsel to represent the ward or conservatee if the court has not suspended the
powers of the conservator or guardian and appoint a temporary conservator or guardian pursuant to
paragraph (3).  Compensation for the counsel appointed for the ward or conservatee shall be treated
as a surcharge against the conservator or guardian, and if unpaid shall be considered a breach of a
condition on the bond, unless for good cause shown the court finds that counsel for the ward or
conservatee shall be compensated according to Section 1470.  The court shall order the legal counsel
to do one or more of the following:

"(i) Investigate the actions of the conservator or guardian, and petition for surcharge if this is in the best
interest of the ward or conservatee.

"(ii) Recommend to the court whether the conservator or guardian should be removed.
"(iii) Recommend to the court whether money or other property in the estate should be deposited

pursuant to Section 2453, 2453.5, 2454, or 2455 to be subject to withdrawal only upon authorization
of the court.

"(B) After resolution of the matters for which legal counsel was appointed in subparagraph (A), the
court shall terminate the appointment of legal counsel, unless the court determines that continued
representation of the ward or conservatee and the estate is necessary and reasonable.

"(5) Order that money or property in the estate be deposited pursuant to Section 2453, 2453.5, 2454, or
2455 to be subject to withdrawal only upon authorization of the court.

"(6) Grant, upon ex parte application or such notice as the court may require, time to file the account,
not to exceed an additional 60 days after the expiration of the deadline described in subdivision (a),
where the court finds there is good cause and that the estate is adequately bonded.  After expiration
of any extensions, if the account has not been filed, the court shall take action as described in
paragraphs (1) to (5), inclusive.

"(d) Subdivision (c) does not preclude the court from additionally taking any other appropriate action in
response to a failure to file a proper accounting in a timely manner."

Title of act, legislative findings and declarations and operative contingencies relating to Stats.2006, c.
493 (A.B.1363), see Historical and Statutory Notes under Probate Code § 1456.

2007 Legislation
Stats.2007, c. 553 (A.B.1727), in the introductory paragraph of subd.(c), substituted "bureau" for

"board".
For reimbursement provisions relating to Stats.2007, c. 553 (A.B.1727), see Historical and Statutory

Notes under Probate Code § 1456.
2002 Main Volume



The 1991 amendment rewrote subd.(b) and in subd.(c) substituted "does not file an account and set the
account for hearing" for "does not appear and file an account".

The 1992 amendment inserted "or guardian" following "conservator" wherever "conservator" appeared
throughout the section, inserted "or guardianship" following "conservatorship", and made another
nonsubstantive change.

Stats.2001, c. 359 (S.B.140) rewrote this section, which had read:
"(a) Whenever the conservator or guardian has failed to file an account as required by Section 2620, the

court shall require that written notice be given to the conservator or guardian and the attorney of
record for the conservatorship or guardianship directing the conservator or guardian to file an
account and to set the account for hearing before the court within 60 days of the date of the notice
or, if the conservator or guardian is a public agency, within 120 days of the date of the notice.

"(b) Should the conservator or guardian fail to file the account and set the account for hearing within the
time specified in subdivision (a), unless that time has been extended for good cause by court order, a
citation shall be issued, served, and returned, requiring the conservator or guardian to appear at court
and show cause why he or she should not be punished for contempt.

"(c) If the conservator or guardian does not file an account and set the account for hearing as required by
Section 2620 after having been cited under subdivision (b), the conservator or guardian may be
punished for contempt, or removed as conservator or guardian, or both, in the discretion of the
court."

Former § 2620.2, added by Stats.1989, c. 1080, § 13, relating to similar subject matter, was repealed by
Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this section.

Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et
seq.) at end of Code.

Derivation: Former § 1658, enacted by Stats.1931, c. 281, p. 686, § 1658, amended by Stats.1945, c.
1398, p. 2608, § 8.

Former § 2602, added by Stats.1979, c. 726, § 3.
Former § 2620.2, added by Stats.1989, c. 1080, § 13.
Former § 2909, added by Stats.1979, c. 726, § 3.
Stats.1929, c. 663, p. 1115, § 9.

Research References

Cross References

Guardians and conservators, removal or resignation, see Probate Code § 2650 et seq.
Notice, mailing, see Probate Code § 1215 et seq.
Notice, posting, see Probate Code § 1230.
Notice, proof of giving notice, see Probate Code § 1260 et seq.
Notice, special notice, see Probate Code § 1250 et seq.
Notice, this code, generally, see Probate Code § 1200 et seq.
Service of process, generally, see Code of Civil Procedure § 413.10 et seq.
Service of process, mail, see Code of Civil Procedure § 415.30 and § 1012 et seq.
Service of process, personal delivery, see Code of Civil Procedure § 415.10.
Service of process, proof of service, see Code of Civil Procedure § 417.10 et seq.
Service of process, publication, see Code of Civil Procedure § 415.50.
Temporary guardians and conservators, generally, see Probate Code § 2250 et seq.

Law Review And Journal Commentaries

Review of Selected 1992 California Legislation. 24 Pac.L.J. 603 (1993).

Collateral References:



Witkin, Summary (9th ed) Wills §954
B-W Cal Civil Practice: Probate and Trust Proceedings §28:160
Cal Jur 3d Contpt §9; Guard & C §236
Pocket veto brings legislative sessions to quiet close (1992 legislation review).  CEB Estate Planning

& Cal Probate Rep Vol. 14 No. 3 p 65.

Notes Of Decisions

Citation 2
Duty of guardian 1
Scope of Liability 3

1. Duty of guardian

Omission by guardian to promptly account to probate court for receipt of assets of ward could not relieve
guardian from faithfully administering trust with respect thereto. In re Di Carlo's Estate (1935) 3 Cal.2d 225, 44
P.2d 562. Guardian And Ward  141

2. Citation

Where an order for publication of a citation to compel a guardian to account was made on August 18, 1896, and
directed that the citation previously issued, which had not been served, should be vacated, and a new citation
issued, returnable November 27, 1896, and that service thereof should be made by publication as directed, the
fact that the clerk did not issue the citation until August 19th was not a jurisdictional defect; it being issued
before publication was commenced. Heisen v. Smith (1902) 138 Cal. 216, 71 P. 180. Guardian And Ward 
145

Where a guardian was cited, after the ward had become of age, to make a "report," the citation should be
construed as requiring the guardian to file a "final account." Heisen v. Smith (1902) 138 Cal. 216, 71 P. 180.
Guardian And Ward  145

Where the published copy of a citation contained a clerk's certificate that the seal was attached to the original,
the fact that the word "Seal" was omitted from the copy of the published citation was immaterial. Heisen v.
Smith (1902) 138 Cal. 216, 71 P. 180. Guardian And Ward  145

3. Scope of Liability

The failure of a guardian to render accounts regularly and promptly did not impose punitive responsibility on
him, but the question of his liability for loss depended on the circumstances under which the loss occurred.
Curtis v. Devoe (1898) 121 Cal. 468, 53 P. 936. Guardian And Ward  137

§ 2621. Notice of hearing 

     •     Historical Notes     •     Research References

Notice of the hearing on the account of the guardian or conservator shall be given for the period and in the
manner provided in Chapter 3 (commencing with Section 1460) of Part 1.  If notice is required to be given to
the Director of Mental Health or the Director of Developmental Services under Section 1461, the account shall
not be settled or allowed unless notice has been given as provided in Section 1461.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)



Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 2621 continues Section 2621 of the repealed Probate Code without change.  Unless notice is

given or waived as provided in Section 1461, if the account is settled without giving notice to the
Director of Mental Health or the Director of Developmental Services in cases where notice is
required under Section 1461, the statute of limitations does not run against any claim of the State
Department of Mental Health or the State Department of Developmental Services against the estate
for board, care, maintenance, or transportation.  See Section 1461(d).  For general provisions
relating to notice of hearing, see Sections 1200-1221, 1460-1469.  See also Sections 1260-1265
(proof of giving notice), 2700-2702 (notice to persons who request special notice).  For background
on the provisions of this part, see the Comment to this part under the part heading. [20
Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

2002 Main Volume
Former § 2621, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this section.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Derivation: Former § 1554, enacted by Stats.1931, c. 281, § 1554, amended by Stats.1935, c. 105, § 1;

Stats.1941, c. 860, § 1; Stats.1943, c. 1053, § 4; Stats.1953, c. 65, § 4; Stats.1971, c. 1593, § 312;
Stats.1976, c. 1357, § 19; Stats.1977, c. 1252, § 369.

Former § 1905, added by Stats.1957, c. 1902, § 1, amended by Stats.1973, c. 142, § 63.
Former § 2621, added by Stats.1979, c. 726, § 3.
Code of Civil Procedure § 1774, proviso added by Stats.1909, c. 206, § 1, amended by Stats.1913, c.

126, § 1.

Research References

Cross References

Director of Developmental Services, see Welfare and Institutions Code § 4401 et seq.
Director of Mental Health, see Welfare and Institutions Code §§ 4001, 4004.
Request for special notice, see Probate Code § 2700 et seq.

Collateral References:

Witkin, Summary (9th ed) Wills §§902, 955
B-W Cal Civil Practice: Probate and Trust Proceedings §28:22
Cal Jur 3d Guard & C §§67, 241

§ 2622. Objections to account 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The ward or conservatee, the spouse of the ward or the spouse or domestic partner of the conservatee, any
relative or friend of the ward or conservatee, or any creditor or other interested person may file written



objections to the account of the guardian or conservator, stating the items of the account to which objection is
made and the basis for the objection.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.2001, c. 893 (A.B.25), § 40.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 2622 continues Section 2622 of the repealed Probate Code without change.  See Section 1043

(handling of objections).  For background on the provisions of this part, see the Comment to this part
under the part heading. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

2002 Main Volume
Stats.2001, c. 893 (A.B.25), in subd.(a), substituted "spouse of the ward or the spouse or domestic

partner of the conservatee, any relative" for "spouse or any relative".
Governor's signing message regarding Stats.2001, c. 893 (A.B.25), see Historical and Statutory Notes

under Civil Code § 1714.01.
Former § 2622, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this section.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Derivation: Former § 2622, added by Stats.1979, c. 726, § 3.

Research References

Cross References

Domestic partner, defined, see Probate Code § 37.
Interested person, defined, see Probate Code § 1424.

Law Review And Journal Commentaries

Equal protection.  Jon W. Davidson, 114 Los Angeles Daily J. 6 (Nov. 28, 2001).
Legal recognition of same-sex conjugal relationships: The 2003 California Domestic Partner Rights

and Responsibilities Act in comparative civil rights and family law perspective.  Grace Ganz
Blumberg, 51 UCLA L. Rev. 1555 (2004).

2002 Main Volume

Collateral References:

Witkin, Summary (9th ed) Wills §955
B-W Cal Civil Practice: Probate and Trust Proceedings §28:162
Cal Jur 3d Guard & C §243

Notes Of Decisions

Burden of proof 4
Duties of guardian 1
Persons entitled to object 2



Time for objection 3

1. Duties of guardian

The fact that a guardian was one of the administrators of the estate of the wards' deceased father was immaterial
to the determination, on the settlement of his accounts as guardian, of the question whether his duty as
administrator required him to obtain a family allowance for the wards, since, if such was his duty, and he failed
to perform it, the remedy must be sought in the administration proceedings or by suit against him for breach of
such duty, and not by exception to his account as guardian. In re Boyes' Estate (1907) 151 Cal. 143, 90 P. 454.
Guardian And Ward  157

2. Persons entitled to object

Heirs of deceased incompetent as real parties in interest have right to intervene and contest guardian's final
account. In re Clanton's Estate and Guardianship (1915) 171 Cal. 381, 153 P. 459. Mental Health  300

The administrator of the estate of a deceased incompetent may contest the final account of the guardian of such
incompetent. In re Averill's Estate (1901) 6 Cal.Unrep. 774, 66 P. 14.

3. Time for objection

Ward may dispute correctness of guardian's account, or guardian's settlement with ward, at any time during year
following account. Smith v. Fidelity & Deposit Co. of Maryland (App. 3 Dist. 1933) 130 Cal.App. 45, 19 P.2d
1018. Guardian And Ward  164

4. Burden of proof

The burden of proof was on party excepting to guardian's account to establish that incompetent possessed
jewelry which should have been included in inventory. In re Ewing's Estate (App. 1941) 42 Cal.App.2d 629,
109 P.2d 748. Mental Health  301

§ 2622.5. Objections or opposition to objections without reasonable cause or in bad faith; payment of
costs and expenses; personal liability 

     •     Research References

(a) If the court determines that the objections were without reasonable cause and in bad faith, the court may
order the objector to pay the compensation and costs of the conservator or guardian and other expenses and
costs of litigation, including attorney's fees, incurred to defend the account.  The objector shall be personally
liable to the guardianship or conservatorship estate for the amount ordered.

(b) If the court determines that the opposition to the objections was without reasonable cause and in bad faith,
the court may award the objector the costs of the objector and other expenses and costs of litigation, including
attorney's fees, incurred to contest the account.  The amount awarded is a charge against the compensation of
the guardian or conservator, and the guardian or conservator is liable personally and on the bond, if any, for any
amount that remains unsatisfied.

CREDIT(S)
(Added by Stats.1996, c. 563 (S.B.392), § 12.)

Research References

Cross References



Attorney's fees and costs, generally, see Code of Civil Procedure § 1021.
Costs, see Probate Code § 1002.

Collateral References:

Witkin, Summary (9th ed) Trusts §243A
Witkin, Summary (9th ed) Wills §955
B-W Cal Civil Practice: Probate and Trust Proceedings §§28:162, 28:168
Cal Jur 3d Guard & C §243

§ 2623. Compensation and expenses of guardian or conservator 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) Except as provided in subdivision (b) of this section, the guardian or conservator shall be allowed all of the
following:

(1) The amount of the reasonable expenses incurred in the exercise of the powers and the performance of the
duties of the guardian or conservator (including, but not limited to, the cost of any surety bond furnished,
reasonable attorney's fees, and such compensation for services rendered by the guardian or conservator of the
person as the court determines is just and reasonable).

(2) Such compensation for services rendered by the guardian or conservator as the court determines is just and
reasonable.

(3) All reasonable disbursements made before appointment as guardian or conservator.

(4) In the case of termination other than by the death of the ward or conservatee, all reasonable disbursements
made after the termination of the guardianship or conservatorship but prior to the discharge of the guardian or
conservator by the court.

(5) In the case of termination by the death of the ward or conservatee, all reasonable expenses incurred prior to
the discharge of the guardian or conservator by the court for the custody and conservation of the estate and its
delivery to the personal representative of the estate of the deceased ward or conservatee or in making other
disposition of the estate as provided for by law.

(b) The guardian or conservator shall not be compensated from the estate for any costs or fees that the guardian
or conservator incurred in unsuccessfully opposing a petition, or other request or action, made by or on behalf
of the ward or conservatee, unless the court determines that the opposition was made in good faith, based on the
best interests of the ward or conservatee.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.2006, c. 493 (A.B.1363), § 26.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 2623 continues Section 2623 of the repealed Probate Code without substantive change.  See also

Section 2750 (order fixing, directing, authorizing, or allowing payment of compensation or expenses
of guardian or conservator or fixing, directing, authorizing, or allowing payment of the
compensation of the attorney is an appealable order).  The amount incurred in the performance of the
duties of the guardian or conservator includes amounts paid for support, maintenance, or education
of the ward or conservatee and of persons legally entitled to support, maintenance or education from



the ward or conservatee.  See Sections 2420 (support, maintenance, and education), 2421 (personal
allowance for ward or conservatee), 2430-2431 (payment of debts).  For background on the
provisions of this part, see the Comment to this part under the part heading. [20
Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

2006 Legislation
Stats.2006, c. 493 (A.B.1363), recast the paragraphs as subd.(a) with pars.(1) to (5) beneath; in the

introductory paragraph of subd.(a), substituted "Except as provided in subdivision (b) of this section,
the" for "The" and added subd.(b).

Title of act, legislative findings and declarations and operative contingencies relating to Stats.2006, c.
493 (A.B.1363), see Historical and Statutory Notes under Probate Code § 1456.

2002 Main Volume
Former § 2623, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this section.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Derivation: Former § 1556, enacted by Stats.1931, c. 281, § 1556, amended by Stats.1951, c. 128, § 1.
Former § 1556.5, added by Stats.1933, c. 969, p. 2498, § 23.
Former § 1908, added by Stats.1957, c. 1902, § 1, amended by Stats.1974, c. 1060, § 8.
Former § 2623, added by Stats.1979, c. 726, § 3.
Code of Civil Procedure § 1776, amended by Stats.1907, c. 514, § 10.
Stats.1850, c. 115, § 47.

Research References

Cross References

Attorney's fees and costs, generally, see Code of Civil Procedure § 1021.
Compensation of guardian, conservator, and attorney, see Probate Code § 2640 et seq.
Independent exercise of powers, see Probate Code § 2590 et seq.
Personal representative and general personal representative, defined, see Probate Code § 58.
Termination,

Conservatorship, see Probate Code § 1860 et seq.
Guardianship, see Probate Code §§ 1600, 1601.

Law Review And Journal Commentaries

Losing it in California: Conservatorship and the social organization of aging.  Lawrence M.
Friedman, June O. Starr, 73 Wash.U.L.Q. 1501 (1995).

2002 Main Volume

Collateral References:

Witkin, Summary (9th ed) Wills §§911, 958
B-W Cal Civil Practice: Probate and Trust Proceedings §§28:101, 28:163
Cal Transactions Forms: Estate Planning §6:16
Cal Jur 3d Guard & C §§245, 334
 Am Jur 2d Guardian and Ward §§179-186.

Notes Of Decisions

Amounts due under contract, expenses 5



Attorney fees, expenses 12
Audit expenses 11
Business expenses 6
Caretaker proceedings, initiation of, expenses 8
Commingling of funds 15
Compensation of temporary guardians or conservators 2
Compensation, professional fees 1
Compensation, waiver of 3
Conservators, temporary, compensation 2
Conservators, temporary, expenses 10
Contract, amounts due, expenses 5
Death of ward 14
Defense of guardianship removal proceedings, expenses 9
Estate, lien 13
Expenses 4-12

Expenses - In general 4
Expenses - Amounts due under contract 5
Expenses - Attorney fees 12
Expenses - Audit expenses 11
Expenses - Business expenses 6
Expenses - Defense of guardianship removal proceedings 9
Expenses - Initiation of caretaker proceedings 8
Expenses - Temporary guardians or conservators 10
Expenses - Travel expenses 7

Funds, commingling 15
Guardians, temporary, compensation 2
Guardians, temporary, expenses 10
Guardianship removal proceedings, defense of, expenses 9
Initiation of caretaker proceedings, expenses 8
Lien against estate 13
Professional fees as compensation 1
Temporary guardians or conservators, compensation 2
Temporary guardians or conservators, expenses 10
Travel expenses 7
Waiver of compensation 3
Ward, death 14

1. Professional fees as compensation

In settling guardianship accounts of two minors, trial court was warranted in finding that guardian's professional
fees for services rendered while managing a lumber company, which was part of minors' estate, were set forth
either in lumber company's statement of income and expense or in its profit and loss statements, even though
such statements did not show guardian as recipient of such fees, where there was expert testimony that good
accounting practice did not require that such be done. In re Guardianship of Hexberg (App. 2 Dist. 1968) 74
Cal.Rptr. 218, 268 Cal.App.2d 590. Guardian And Ward  157

2. Compensation of temporary guardians or conservators

Temporary conservator of conservatee's estate was not entitled to award for services rendered estate where
temporary conservator received and held no property of conservatee. In re Gray (App. 2 Dist. 1970) 90
Cal.Rptr. 776, 12 Cal.App.3d 513. Mental Health  180.1



3. Waiver of compensation

Where guardian of incompetent, while guardian was secretary of state institutions, filed waiver of compensation
for services as guardian, and, after ceasing to occupy official position, filed second waiver while seeking
extraordinary fees for his attorneys for guardianship services, which fees were allowed, order denying guardian
compensation was not abuse of discretion. In re Vaughan (App. 2 Dist. 1936) 14 Cal.App.2d 594, 58 P.2d 742.
Mental Health  184

4. Expenses — In general

Federal anti-attachment statute (42 U.S.C.A. § 407), which immunized social security income from execution,
levy, attachment, garnishment, or other legal process, did not preclude court from awarding conservator's costs
and attorney's fees from estate consisting solely of such type of income. Conservatorship of Lambert's Estate
(App. 1 Dist. 1983) 191 Cal.Rptr. 725, 143 Cal.App.3d 239. Exemptions  62

A guardian of minor's estate who failed to procure court order authorizing expenditures before making the
expenditures was responsible for those probate court disallowed. In re Stallings' Guardianship (App. 2 Dist.
1948) 85 Cal.App.2d 443, 193 P.2d 114. Guardian And Ward  58

If expenditures made by guardian were just and equitable they should be allowed, notwithstanding guardian
failed to obtain an order from the court in advance. In re Ewing's Estate (App. 1941) 42 Cal.App.2d 629, 109
P.2d 748. Guardian And Ward  58

In passing upon expenditures of guardian shown in guardian's account, much discretion must be reposed in trial
judge. In re Ewing's Estate (App. 1941) 42 Cal.App.2d 629, 109 P.2d 748. Guardian And Ward  58

Just and equitable expenditures by incompetent's guardian will be allowed without order of court first had
therefor. In re Clanton's Estate and Guardianship (1915) 171 Cal. 381, 153 P. 459. Mental Health  231.1

5.  —  —  Amounts due under contract, expenses

Sum paid by guardian to his incompetent's wife for nursing under contract therefor was properly allowed in
guardian's final account. In re Clanton's Estate and Guardianship (1915) 171 Cal. 381, 153 P. 459. Mental
Health  233

6.  —  —  Business expenses, expenses

Guardian's expenditures, which consisted of checks listed as "advertising account" and "auto account" charged
to a lumber company and also consisted of cash Christmas presents given employees of lumber company, were
not improper even though expenditures were for benefit of business, where, considering that company was
principal asset of guardianship, expenditures also benefited wards. In re Guardianship of Hexberg (App. 2 Dist.
1968) 74 Cal.Rptr. 218, 268 Cal.App.2d 590. Guardian And Ward  58

7.  —  —  Travel expenses, expenses

Guardian is not entitled to allowance for traveling expenses, in absence of showing of necessity for trip, and
where business could be transacted by correspondence. In re Price's Estate (App. 1 Dist. 1934) 136 Cal.App.
257, 28 P.2d 717. Guardian And Ward  58

Traveling expenses incurred by guardian before and after appointment, where none of expenses were incurred
in execution of trust, were allowable in guardian's final account. In re Price's Estate (App. 1 Dist. 1934) 136
Cal.App. 257, 28 P.2d 717. Guardian And Ward  58

8.  —  —  Initiation of caretaker proceedings, expenses

Notwithstanding denial of petition of initiator of caretaker proceedings to be appointed conservator and
appointment of others as conservators, order directing reimbursement of initiator's expenses out of estate and
directing payment of compensation to initiator and his attorney was not objectionable on ground that it ordered



payment of money in favor of a nonparty. In re Moore's Estate (App. 2 Dist. 1968) 65 Cal.Rptr. 831, 258
Cal.App.2d 458. Mental Health  158.1; Mental Health  159

9.  —  —  Defense of guardianship removal proceedings, expenses

The guardian of estate of a minor could not charge to estate his expense of defense of proceedings seeking his
removal. Hornaday v. Hornaday (App. 1949) 95 Cal.App.2d 384, 213 P.2d 91. Guardian And Ward  58

10.  —  —  Temporary guardians or conservators, expenses

The guardian who serves during the interim between the legal termination of the guardianship by attaining
majority through marriage, and proof of the marriage and final discharge of the guardian, will be allowed
reasonable expenses incurred in the execution of his trust. In re Jacobson's Guardianship (1947) 30 Cal.2d 312,
182 P.2d 537. Guardian And Ward  58

Where sale of infant's property was consummated by special guardian with infant's consent, the special guardian
was entitled to reimbursement for her expenditures even though the infant acquiesced in sale because she feared
results of the special guardianship. In re Jacobson's Guardianship (1947) 30 Cal.2d 312, 182 P.2d 537. Guardian
And Ward  58

11.  —  —  Audit expenses, expenses

Where guardian's carelessness or neglect in keeping his books and in rendering his account made an audit
necessary, costs thereof were properly charged to guardian, and not to minor's estate. In re Stallings'
Guardianship (App. 2 Dist. 1948) 85 Cal.App.2d 443, 193 P.2d 114. Guardian And Ward  162

12.  —  —  Attorney fees, expenses

Attorney, who had made claim against conservator of estate for services rendered to conservatee, was not
entitled to attorney fees, which had been awarded to him as "necessary expenses" incurred as a result of
conservator's unsuccessful citation for order directing attorney's firm to deliver to conservator the will and
related documents of the conservatee, for activity arising out of attorney's pursuit of claim for attorney fees.
Estate of Du Nah (App. 2 Dist. 1980) 165 Cal.Rptr. 170, 106 Cal.App.3d 517. Mental Health  251

Notwithstanding provision of § 1908 (repealed; see, now, § 2104) restricting court in its taking into account size
of estate in determining compensation for nonprofit charitable corporations serving as conservators, court's
reliance upon size of estate in making attorney fee allowance to individual serving as guardian was proper.
Guardianship of Estate of Slakmon (App. 1 Dist. 1978) 147 Cal.Rptr. 777, 83 Cal.App.3d 224. Guardian And
Ward  162

Since the amendment of former § 1556 in 1951, the guardian of estate of an incompetent was not personally
liable for attorney's fees in absence of his agreement to be so bound since the effect of the statutory changes was
to place attorneys for guardians in a position similar to that of attorneys for executors or administrators, and to
relieve guardian of personal liability for attorney's fees in guardianship matters in absence of a contrary
agreement. Reinstein, Land and Katz v. Clune (App. 2 Dist. 1973) 105 Cal.Rptr. 454, 30 Cal.App.3d 321.
Mental Health  159

Court upon petition, is authorized to fix and allow attorneys' fees for services rendered to guardian of an
incompetent and to order such compensation to be charged against estate of ward. In re Ehle (App. 2 Dist.
1968) 72 Cal.Rptr. 474, 267 Cal.App.2d 24. Guardian And Ward  67

One who in good faith initiates caretaker proceedings in which conservators of estate and of the person other
than the initiator are appointed conservator of estate and conservator of person is entitled to costs and counsel
fees from the estate for services rendered of value. In re Moore's Estate (App. 2 Dist. 1968) 65 Cal.Rptr. 831,
258 Cal.App.2d 458. Mental Health  158.1; Mental Health  159

Notwithstanding denial of petition of initiator of caretaker proceedings to be appointed conservator and



appointment of others as conservators, order directing reimbursement of initiator's expenses out of estate and
directing payment of compensation to initiator and his attorney was not objectionable on ground that it ordered
payment of money in favor of a nonparty. In re Moore's Estate (App. 2 Dist. 1968) 65 Cal.Rptr. 831, 258
Cal.App.2d 458. Mental Health  158.1; Mental Health  159

Fees of attorneys employed by guardian and expenses incurred by guardian in settlement of account were
allowable as "reasonable expenses incurred in execution of his trust". In re Forthmann's Estate (App. 2 Dist.
1931) 118 Cal.App. 332, 5 P.2d 472. Guardian And Ward  58

13. Lien against estate

Where incompetent ward had died and final order approving accounts discharging guardian had been entered,
upon rendition of additional services by guardian and her attorney in connection with appeal by deceased
incompetent's administratrix from order discharging guardian, probate court could award additional fees to
guardian and her attorney and make the same a lien upon the assets of the estate which had been turned over to
the administratrix. Riley v. Superior Court In and For Los Angeles County (1957) 49 Cal.2d 305, 316 P.2d 956.
Mental Health  183; Mental Health  309

14. Death of ward

Where guardian of an incompetent served as such, having custody and control of the incompetent's estate, for 7
months and 16 days from January 28, when he was appointed and qualified as guardian, to September 13, when
he turned over all property of the estate to himself as special administrator, the ward having died, and on his
first accounting received compensation for 6 months of his guardianship at the rate of $150 a month, any further
compensation to which he may be entitled for his services as guardian must be confined to compensation for the
remaining month and 16 days during which he had custody of the estate. In re Kelley's Estate (1920) 184 Cal.
448, 194 P. 4. Mental Health  181

15. Commingling of funds

Where a guardian, on receipt of his ward's money, immediately converted it to his own use, deposited it in his
own name in a bank, and used it in his own business, mingled with his own funds, without any authority from
the court so to do, and never filed an inventory or appraisement, nor rendered an account as a guardian, nor kept
an account on his books from which an accounting could be rendered, it was not error to refuse him
compensation. Glassell v. Glassell (1905) 147 Cal. 510, 82 P. 42. Guardian And Ward  150

§ 2625. Review of sales, purchases and other transactions 

     •     Historical Notes     •     Research References

Any sale or purchase of property or other transaction not previously authorized, approved, or confirmed by the
court is subject to review by the court upon the next succeeding account of the guardian or conservator
occurring after the transaction.  Upon such account and review, the court may hold the guardian or conservator
liable for any violation of duties in connection with the sale, purchase, or other transaction.  Nothing in this
section shall be construed to affect the validity of any sale or purchase or other transaction.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment



Section 2625 continues Section 2625 of the repealed Probate Code without substantive change.
Section 2620 requires disclosure of transactions occurring during the period covered by the account:

Subdivision (c) of Section 2620 requires that the account contain itemized schedules showing the
transactions, and subdivision (d)(1) requires a description of all sales, purchases, changes in the form
of assets, or other transactions that are not readily understandable from the schedules.  If the
transactions have been previously authorized, approved, or confirmed by the court, they need not
again be reviewed under Section 2625.  See Section 2103 (effect of court authorization, approval, or
confirmation).  However, other transactions — those that did not require court authorization and
those that did require court authorization but were made without it — are subject to review under
Section 2625 at the time of the accounting.  See also Section 2750 (appealable orders).

The fact that a transaction required prior court authorization which was not obtained does not preclude
the court from approving and confirming the transaction at the time of the accounting or on a
petition for approval and confirmation under Section 2403.  See Place v. Trent, 27 Cal.App.3d 526,
103 Cal.Rptr. 841 (1972).  However, if the transaction required court authorization which was not
obtained, when it is reviewed under Section 2625 the guardian or conservator must justify the
transaction in the same manner that would have been required had authorization been sought before
the transaction was made.  And the guardian or conservator runs a risk that the court will not
approve and confirm the transaction at the time of the accounting.  A guardian or conservator may
be surcharged for improper payments or other wrongful acts or omissions that cause pecuniary
damage to the estate.  W. Johnstone, G. Zillgitt, & S. House, California Conservatorships § 12.45, at
727 (Cal.Cont.Ed.Bar 2d ed. 1983 & Supp.1989).  Nevertheless, unless the court determines that the
transaction was improper because the guardian or conservator failed to use ordinary care and
diligence (Section 2401) or for some other reason, the court should approve and confirm the
transaction when it reviews the current account.  But if the court determines that there was loss from
failure to use ordinary care and diligence, the court may surcharge the guardian or conservator.  Cf.
Estate of Hilde, 112 Cal.App.2d 189, 246 P.2d 79 (1952) (administrator surcharged where estate
property sold below appraised value without required court authorization).

For background on the provisions of this part, see the Comment to this part under the part heading. [20
Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

2002 Main Volume
Former § 2625, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this section.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Derivation: Former §§ 1519, 1862, added by Stats.1970, c. 376, p. 793, §§ 1, 2.
Former § 2625, added by Stats.1979, c. 726, § 3.

Research References

Cross References

Review of periodic payments of compensation to guardian, conservator or attorney, see Probate
Code § 2643.

Collateral References:

Witkin, Summary (9th ed) Wills §956
B-W Cal Civil Practice: Probate and Trust Proceedings §§28:139, 28:164
Cal Jur 3d Guard & C §242
 Am Jur 2d Guardian and Ward §§162, 163.



§ 2626. Termination of proceeding upon exhaustion of estate 

     •     Historical Notes     •     Research References     •     Notes of Decisions

If it appears upon the settlement of any account that the estate has been entirely exhausted through expenditures
or disbursements which are approved by the court, the court, upon settlement of the account, shall order the
proceeding terminated and the guardian or conservator forthwith discharged unless the court determines that
there is reason to continue the proceeding.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 2626 continues Section 2626 of the repealed Probate Code without change.  If it appears that the

guardianship or conservatorship estate will be replenished by new assets, this section does not
require termination of the proceeding.  See also Section 2750 (order discharging guardian or
conservator is an appealable order).  For background on the provisions of this part, see the Comment
to this part under the part heading. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Research References

Official Forms

Mandatory and optional forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Historical And Statutory Notes

2002 Main Volume
Former § 2626, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this section.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Derivation: Former § 1559, added by Stats.1935, c. 63, p. 401, § 1.
Former § 1909, added by Stats.1957, c. 1902, p. 3315, § 1.
Former § 2626, added by Stats.1979, c. 726, § 3.

Cross References

Termination of guardianship by emancipation, majority, death or adoption, see Probate Code §§
1600, 1601.

Termination of proceeding upon transfer of all assets out of state, see Probate Code § 2808.
2002 Main Volume

Collateral References:

Witkin, Summary (9th ed) Wills §§861, 957
B-W Cal Civil Practice: Probate and Trust Proceedings §§26:17, 26:27, 28:165
Cal Transactions Forms: Estate Planning §§6:16, 6:17



Cal Jur 3d Guard & C §246

Notes Of Decisions

Transfer of ward to another jurisdiction 1

1. Transfer of ward to another jurisdiction

Where the finance officer of a veterans' home was appointed guardian for an inmate who was later transferred
to a veterans' administration home in another state, and the amount of money in the hands of the guardian was
small enough to permit its being paid to the personal account of a medical officer for the personal account of the
ward, such payment could be made and the guardianship closed under this section without the appointment of a
guardian in the foreign state. 1 Op.Atty.Gen. 567, 6-11-43.

§ 2627. Settlement of accounts and release by ward; discharge of guardian 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) After a ward has reached majority, the ward may settle accounts with the guardian and give the guardian a
release which is valid if obtained fairly and without undue influence.

(b) Except as otherwise provided by this code, a guardian is not entitled to a discharge until one year after the
ward has attained majority.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 2627 continues Section 2627 of the repealed Probate Code without change.  A former guardian

has the burden of showing that a release given by the ward pursuant to subdivision (a) is just and
fair. Smith v. Fidelity & Deposit Co., 130 Cal.App. 45, 56-57, 19 P.2d 1018, 1023 (1933).  Such a
release does not discharge the guardian, however, since the discharge must be granted by the court.
See also Section 2630 (ward's majority does not cause court to lose jurisdiction to settle accounts).
For background on the provisions of this part, see the Comment to this part under the part heading.
[20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Research References

Official Forms

Mandatory and optional forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Historical And Statutory Notes

2002 Main Volume
Former § 2627, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this section.



Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et
seq.) at end of Code.

Derivation: Former §§ 1592, 1593, enacted by Stats.1931, c. 281, p. 682, §§ 1592, 1593, amended by
Stats.1937, c. 85, p. 182, § 1.

Former § 2627, added by Stats.1979, c. 726, § 3.
Civ.C. §§ 256, 257.

Cross References

Age of majority, see Family Code § 6500 et seq.
Removal of property of nonresident from state, discharge of personal representative, see Probate

Code § 3803.
2002 Main Volume

Collateral References:

Witkin, Summary (9th ed) Wills §§861, 957
B-W Cal Civil Practice: Probate and Trust Proceedings §§26:19, 26:29, 28:165
Cal Jur 3d Guard & C §§248, 331
 Am Jur 2d Guardian and Ward §169.

Notes Of Decisions

Construction with other laws 1
Duty of guardian 2
Objections to discharge 3

1. Construction with other laws

C.C.P. § 1805 (repealed) requiring action on a guardian's bond to be commenced within three years from the
"discharge or removal" of the guardian, applied to an action after a final order of the court removing or
discharging the guardian, and did not include termination of the guardianship by the ward attaining majority.
Cook v. Ceas (1904) 143 Cal. 221, 77 P. 65. Guardian And Ward  182(3)

2. Duty of guardian

It is the duty of a guardian after his wards have attained majority to present his final account to the probate
court for settlement. Miller v. Ash (1909) 156 Cal. 544, 105 P. 600. Guardian And Ward  137

3. Objections to discharge

Section 1593 (repealed) providing that minor's guardian appointed by court was not entitled to discharge until
one year after ward's majority did not bar ward from thereafter filing objections to guardian's discharge on
ground that guardian had not truthfully reported moneys received and disbursed. In re Carlson's Estate and
Guardianship (App. 3 Dist. 1935) 10 Cal.App.2d 341, 52 P.2d 575. Guardian And Ward  155

§ 2628. Public benefit payments; procedure; conditions 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) The court may make an order that the guardian or conservator need not present the accounts otherwise
required by this chapter so long as all of the following conditions are satisfied:

(1) The estate at the beginning and end of the accounting period for which an account is otherwise required



consisted of property, exclusive of the residence of the ward or conservatee, of a total net value of less than
fifteen thousand dollars ($15,000).

(2) The income of the estate for each month of the accounting period, exclusive of public benefit payments, was
less than two thousand dollars ($2,000).

(3) All income of the estate during the accounting period, if not retained, was spent for the benefit of the ward
or conservatee.

(b) Notwithstanding that the court has made an order under subdivision (a), the ward or conservatee or any
interested person may petition the court for an order requiring the guardian or conservator to present an account
as otherwise required by this chapter or the court on its own motion may make that an order.  An order under
this subdivision may be made ex parte or on such notice of hearing as the court in its discretion requires.

(c) For any accounting period during which all of the conditions of subdivision (a) are not satisfied, the
guardian or conservator shall present the account as otherwise required by this chapter.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.1991, c. 1019 (S.B.1022), § 7;
Stats.1998, c. 103 (S.B.1487), § 1; Stats.2007, c. 553 (A.B.1727), § 23.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 2628 continues Section 2628 of the repealed Probate Code without change.  The purpose of this

section is to reduce the expense of administration of small estates.  In determining whether the
monthly income of the estate satisfies the small estate requirements, income from public benefit
payments is excluded.  These payments are: (1) state aid and medical assistance (Welf. & Inst.Code
§§ 11000-15754), (2) services for the care of children (Welf. & Inst.Code §§ 16100-16515), (3)
county aid and relief to indigents (Welf. & Inst.Code §§ 17000-17410), (4) federal old age,
survivors, and disability insurance benefits (42 U.S.C.A. §§ 401-431 (West 1983 & Supp.1989)),
and (5) federal supplemental security income for the aged, blind, and disabled (42 U.S.C.A. §§
1381-1383c (West 1983 & Supp.1989)).  For general provisions, see Sections 1000-1004 (rules of
practice), 1020-1023 (petitions and other papers), 1040-1050 (hearings and orders).  See also
Sections 1021 (petition to be verified), 1041 (clerk to set petition for hearing).  For general
provisions relating to notice of hearing, see Sections 1200-1221, 1460-1469.  See also Sections
1260-1265 (proof of giving notice), 2700-2702 (notice to persons who request special notice).  For
background on the provisions of this part, see the Comment to this part under the part heading. [20
Cal.L.Rev.Comm.Reports 1001 (1990)].

Research References

Official Forms

Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Historical And Statutory Notes

2007 Legislation
Stats.2007, c. 553 (A.B.1727), deleted subd.(a); redesignated subds.(b) to (d) as (a) to (c), respectively;

in newly designated subd.(a), in par.(1), substituted "fifteen thousand dollars ($15,000)" for "seven



thousand five hundred dollars ($7,500)", and in par.(2), substituted "two thousand dollars ($2,000)"
for "one thousand dollars ($1,000)"; and in newly designated subds.(b) and (c), substituted
"subdivision (a)" for "subdivision (b)".  Prior to deletion, subd.(a) read:

"(a) As used in this section, "public benefit payments' means payments received or to be received under
either or both of the following:

"(1) Part 3 (commencing with Section 11000) of, Part 4 (commencing with Section 16000) of, or Part 5
(commencing with Section 17000) of, Division 9 of the Welfare and Institutions Code.

"(2) Subchapter II (commencing with Section 401) of, or Part A of Subchapter XVI (commencing with
Section 1382) of, Chapter 7 of Title 42 of the United States Code."

For reimbursement provisions relating to Stats.2007, c. 553 (A.B.1727), see Historical and Statutory
Notes under Probate Code § 1456.

2002 Main Volume
The 1991 amendment, in the introductory paragraph of subd.(b) substituted "by this chapter" for "by this

article"; and in subd.(b)(2) changed the amount from $300 to $750.
Stats.1998, c. 103 (S.B.1487), in subd.(b)(1), substituted "seven thousand five hundred dollars ($7,500)"

for "five thousand dollars ($5,000)"; in subd.(b)(2), substituted "one thousand dollars ($1,000)" for
"seven hundred fifty dollars ($750)"; in subds.(c) and (d), substituted "chapter" for "article"; and
made nonsubstantive changes.

Former § 2628, added by Stats.1980, c. 246, § 6.2, amended by Stats.1984, c. 451, § 20.7, relating to
similar subject matter, was repealed by Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
See this section.

Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et
seq.) at end of Code.

Former § 2628, added by Stats.1979, c. 726, p. 2335, § 3, operative Jan. 1, 1981, relating to similar
subject matter, was repealed by Stats.1980, c. 246, § 6.1.

Derivation: Former § 2628, added by Stats.1980, c. 246, § 6.2, amended by Stats.1984, c. 451, § 20.7.
Former § 2628, added by Stats.1979, c. 726, p. 2335, § 3.

Cross References

Designation of guardian or conservator as payee for public assistance payments, see Probate Code §
2452.

Guardianship and conservatorship, interested person, defined, see Probate Code § 1424.

Collateral References:

Witkin, Summary (9th ed) Wills §§926, 959
B-W Cal Civil Practice: Probate and Trust Proceedings §§28:31, 28:103, 28:160
Cal Jur 3d Guard & C §§72, 120, 235, 237

Notes Of Decisions

Due process 1

1. Due process

In light of the hearing provided guardian in court when department of mental hygiene proceeds in guardianship
proceedings or by independent action to collect from estate of incompetent charges incurred for care at a state
hospital, wherein guardian may show that determination of the actual costs of such care was erroneous because
of some dereliction of duty by the officer computing the charges or because he acted in an arbitrary or
discriminatory manner, requirements of due process are met, though there is no statutory provision for hearing
with respect to establishment of the charges, and despite contention that guardian is entitled to a trial de novo to
determine the validity thereof. In re Gridley's Estate (App. 1 Dist. 1973) 108 Cal.Rptr. 200, 32 Cal.App.3d



1053. Constitutional Law  4339

Chapter 9.5. Appointment Of Successor Guardian Or Conservator

Article 2. Appointment Of Successor Conservator

§ 2680. Vacancy; appointment of successor 

     •     Historical Notes     •     Research References

When for any reason a vacancy occurs in the office of conservator, the court may appoint a successor
conservator in the manner provided in this article.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 2680 continues Section 2680 of the repealed Probate Code without change.  For a comparable

provision relating to decedents' estates, see Section 8522.  For background on the provisions of this
chapter, see the Comment to this chapter under the chapter heading. [20 Cal.L.Rev.Comm.Reports
1001 (1990)].

Research References

Official Forms

Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Historical And Statutory Notes

2002 Main Volume
Former § 2680, added by Stats.1981, c. 9, § 4, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this section.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Derivation: Former § 1954, added by Stats.1957, c. 1902, p. 3316, § 1.
Former § 2110, added by Stats.1979, c. 726, § 3.
Former § 2680, added by Stats.1981, c. 9, § 4.

Law Review And Journal Commentaries

Providing spouses with the power to make healthcare decisions.  Cozette Vergari, 30 L.A. Law. 18
(Nov. 2007).

2002 Main Volume



Collateral References:

Witkin, Summary (9th ed) Wills §970
B-W Cal Civil Practice: Probate and Trust Proceedings §28:174
Cal Jur 3d Guard & C §381
 California Conservatorships and Guardianships (CEB, 1990)§20.21.

§ 2681. Petition; filing; persons or entities authorized 

     •     Historical Notes     •     Research References     •     Notes of Decisions

A petition for appointment of a successor conservator may be filed by any of the following:

(a) The conservatee.

(b) The spouse or domestic partner of the conservatee.

(c) A relative of the conservatee.

(d) Any interested state or local entity or agency of this state or any interested public officer or employee of this
state or of a local public entity of this state.

(e) Any other interested person or friend of the conservatee.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.2001, c. 893 (A.B.25), § 43.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 2681 continues Section 2681 of the repealed Probate Code without change.  For general

provisions relating to petitions and other papers, see Sections 1020-1023.  This section is
comparable to subdivision (a) of Section 1820 (petition for initial appointment of conservator).  For
background on the provisions of this chapter, see the Comment to this chapter under the chapter
heading. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Research References

Official Forms

Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Historical And Statutory Notes

2002 Main Volume
Stats.2001, c. 893 (A.B.25), in subd.(b), inserted "or domestic partner".
Governor's signing message regarding Stats.2001, c. 893 (A.B.25), see Historical and Statutory Notes

under Civil Code § 1714.01.
Former § 2681, added by Stats.1981, c. 9, § 4, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this section.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et



seq.) at end of Code.
Derivation: Former § 2681, added by Stats.1981, c. 9, § 4.

Cross References

Domestic partner, defined, see Probate Code § 37.
Guardianship and conservatorship, interested person, defined, see Probate Code § 1424.
Petitions and other papers, see Probate Code § 1020 et seq.

Law Review And Journal Commentaries

Equal protection.  Jon W. Davidson, 114 Los Angeles Daily J. 6 (Nov. 28, 2001).
Legal recognition of same-sex conjugal relationships: The 2003 California Domestic Partner Rights

and Responsibilities Act in comparative civil rights and family law perspective.  Grace Ganz
Blumberg, 51 UCLA L. Rev. 1555 (2004).

Providing spouses with the power to make healthcare decisions.  Cozette Vergari, 30 L.A. Law. 18
(Nov. 2007).

2002 Main Volume

Collateral References:

Witkin, Summary (9th ed) Wills §971
B-W Cal Civil Practice: Probate and Trust Proceedings §28:174
Cal Jur 3d Guard & C §381

Notes Of Decisions

Due process 1

1. Due process

The trial court's failure to allow wife to view report from probate panel attorney, which stated attorney's opinion
on the appointment of a conservator, violated due process, in wife's action to remove husband's conservator and
be appointed successor conservator for husband; the court stated that it considered the attorney's report in
making its ruling, and by forbidding wife from seeing the report the court hindered wife's ability to present her
petition and counter unfavorable evidence. Conservatorship of Schaeffer (App. 2 Dist. 2002) 119 Cal.Rptr.2d
547, 98 Cal.App.4th 159. Mental Health  176

§ 2682. Petition; contents 

     •     Historical Notes     •     Research References

(a) The petition shall request that a successor conservator be appointed for the person or estate, or both, and
shall specify the name and address of the proposed successor conservator and the name and address of the
conservatee.

(b) The petition shall set forth, so far as they are known to the petitioner, the names and addresses of the spouse
or domestic partner and of the relatives of the conservatee within the second degree.

(c) If the petition is filed by one other than the conservatee, the petition shall state whether or not the petitioner
is a creditor or debtor of the conservatee.

(d) If the conservatee is a patient in or on leave of absence from a state institution under the jurisdiction of the
State Department of Mental Health or the State Department of Developmental Services and that fact is known



to the petitioner, the petition shall state that fact and name the institution.

(e) The petition shall state, so far as is known to the petitioner, whether or not the conservatee is receiving or is
entitled to receive benefits from the Veterans Administration and the estimated amount of the monthly benefit
payable by the Veterans Administration for the conservatee.

(f) The petition shall state whether or not the conservatee will be present at the hearing.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.2001, c. 893 (A.B.25), § 44.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 2682 continues Section 2682 of the repealed Probate Code without change.  For general

provisions relating to petitions and other papers, see Sections 1020-1023.  This section is
comparable to Section 1821 (petition for initial appointment of conservator).  For background on the
provisions of this chapter, see the Comment to this chapter under the chapter heading. [20
Cal.L.Rev.Comm.Reports 1001 (1990)].

Research References

Official Forms

Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Historical And Statutory Notes

2002 Main Volume
Stats.2001, c. 893 (A.B.25), in subd.(b), inserted "or domestic partner".
Governor's signing message regarding Stats.2001, c. 893 (A.B.25), see Historical and Statutory Notes

under Civil Code § 1714.01.
Former § 2682, added by Stats.1981, c. 9, § 4, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this section.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Derivation: Former § 2682, added by Stats.1981, c. 9, § 4.

Cross References

Domestic partner, defined, see Probate Code § 37.
Petitions and other papers, see Probate Code § 1020 et seq.

Law Review And Journal Commentaries

Equal protection.  Jon W. Davidson, 114 Los Angeles Daily J. 6 (Nov. 28, 2001).
Legal recognition of same-sex conjugal relationships: The 2003 California Domestic Partner Rights

and Responsibilities Act in comparative civil rights and family law perspective.  Grace Ganz
Blumberg, 51 UCLA L. Rev. 1555 (2004).

Providing spouses with the power to make healthcare decisions.  Cozette Vergari, 30 L.A. Law. 18
(Nov. 2007).

2002 Main Volume



Collateral References:

Witkin, Summary (9th ed) Wills §971
B-W Cal Civil Practice: Probate and Trust Proceedings §28:174
Cal Jur 3d Guard & C §§382, 399

§ 2683. Notice of hearing; time and place; mailing 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) At least 15 days before the hearing on the petition for appointment of a successor conservator, notice of the
time and place of the hearing shall be given as provided in this section.  The notice shall be accompanied by a
copy of the petition.

(b) Notice shall be mailed to the persons designated in Section 1460 and to the relatives named in the petition.

(c) If notice is required by Section 1461 to be given to the Director of Mental Health or the Director of
Developmental Services, notice shall be mailed as so required.

(d) If notice is required by Section 1461.5 to be given to the Veterans Administration, notice shall be mailed as
so required.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.1994, c. 806 (A.B.3686), § 19.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 2683 continues Section 2683 of the repealed Probate Code without substantive change.  The

phrase "other than the petitioner or persons joining in the petition" has been omitted as unnecessary
in view of Section 1201.  Section 2683 is comparable to Section 1822 (notice on initial appointment
of conservator).  Notice may be personally delivered instead of being mailed.  See Section 1216.
For general provisions relating to notice of hearing, see Sections 1200-1221, 1460-1469.  See also
Sections 1260-1265 (proof of giving notice), 2700-2702 (notice to persons who request special
notice).  If the conservatee is an "absentee" as defined in Section 1403, notice must be given as
provided in Sections 1842 and 2683, except that notice need not be given to the conservatee.  See
Section 2689.  For background on the provisions of this chapter, see the Comment to this chapter
under the chapter heading. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

2002 Main Volume
The 1994 amendment rewrote subd.(b), which had read as follows:
"(b) Notice shall be mailed to the following persons:
(1) The conservatee at the address stated in the petition.
(2) The spouse, if any, of the conservatee at the address stated in the petition.
(3) The relatives named in the petition at their addresses stated in the petition."
Amendment of this section by § 19.5 of Stats.1994, c. 806 (A.B.3686), failed to become operative under

the provisions of § 43 of that Act.
Former § 2683, added by Stats.1981, c. 9, § 4, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this section.



Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et
seq.) at end of Code.

Derivation: Former § 2683, added by Stats.1981, c. 9, § 4.

Research References

Cross References

Absentee conservatees,
Defined, see Probate Code § 1403
Notice, see Probate Code §§ 1842, 2689.

Computation of time, see Code of Civil Procedure §§ 12 and 12a and Government Code § 6800 et
seq.

Notice of hearing,
Generally, see Probate Code §§ 1200 et seq., 1460 et seq.
Delivery of notice instead of mailing, see Probate Code § 1216.
Mailing, see Probate Code § 1215 et seq.
Posting, see Probate Code § 1230.
Proof of giving notice, see Probate Code § 1260 et seq.
Special notice, see Probate Code § 1250 et seq.
Special notice provisions, see Probate Code § 2700 et seq.

Service of process, generally, see Code of Civil Procedure § 413.10 et seq.
Service of process, mail, see Code of Civil Procedure § 415.30 and § 1012 et seq.
Service of process, personal delivery, see Code of Civil Procedure § 415.10.
Service of process, proof of service, see Code of Civil Procedure § 417.10 et seq.
Service of process, publication, see Code of Civil Procedure § 415.50.
2002 Main Volume

Collateral References:

Witkin, Summary (9th ed) Wills §972
B-W Cal Civil Practice: Probate and Trust Proceedings §28:175
Cal Jur 3d Guard & C §§383, 399

Notes Of Decisions

Voidable appointment 1

1. Voidable appointment

Appointing successor conservator following death of conservatee and original conservator, without notice of
petition, hearing, or investigation, and without filing of a bond, even if in violation of mandatory or statutory
procedure, did not render appointment void; any action taken by probate court in excess of its authority was
voidable. Conservatorship of O'Connor (App. 1 Dist. 1996) 56 Cal.Rptr.2d 386, 48 Cal.App.4th 1076, rehearing
denied, review denied. Mental Health  178

§ 2684. Court investigator; duties 

     •     Historical Notes     •     Research References

Unless the petition states that the conservatee will be present at the hearing, the court investigator shall do all of



the following:

(a) Interview the conservatee personally.

(b) Inform the conservatee of the nature of the proceeding to appoint a successor conservator, the name of the
person proposed as successor conservator, and the conservatee's right to appear personally at the hearing, to
object to the person proposed as successor conservator, to nominate a person to be appointed as successor
conservator, to be represented by legal counsel if the conservatee so chooses, and to have legal counsel
appointed by the court if unable to retain legal counsel.

(c) Determine whether the conservatee objects to the person proposed as successor conservator or prefers
another person to be appointed.

(d) If the conservatee is not represented by legal counsel, determine whether the conservatee wishes to be
represented by legal counsel and, if so, determine the name of an attorney the conservatee wishes to retain or
whether the conservatee desires the court to appoint legal counsel.

(e) Determine whether the appointment of legal counsel would be helpful to the resolution of the matter or is
necessary to protect the interests of the conservatee in any case where the conservatee does not plan to retain
legal counsel and has not requested the appointment of legal counsel by the court.

(f) Report to the court in writing, at least five days before the hearing, concerning all of the foregoing, including
the conservatee's express communications concerning representation by legal counsel and whether the
conservatee objects to the person proposed as successor conservator or prefers that some other person be
appointed.

(g) Mail, at least five days before the hearing, a copy of the report referred to in subdivision (f) to all of the
following:

(1) The attorney, if any, for the petitioner.

(2) The attorney, if any, for the conservatee.

(3) Such other persons as the court orders.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 2684 continues Section 2684 of the repealed Probate Code without change.  This section is

comparable to Section 1826 (interview and report of court investigator on initial appointment of
conservator).  If the conservatee is unable to retain legal counsel and requests the court to appoint
counsel, or if the court determines that appointment of counsel would be helpful to the resolution of
the matter or is necessary to protect the interests of the conservatee, the court must appoint the
public defender or private counsel to represent the conservatee in proceedings under this article.  See
Section 1471.  An interview and report by the court investigator is not required under Section 2684
if the conservatee is an "absentee" as defined in Section 1403.  See Section 2689.  For background
on the provisions of this chapter, see the Comment to this chapter under the chapter heading. [20
Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes



2002 Main Volume
Former § 2684, added by Stats.1981, c. 9, § 4, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this section.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Derivation: Former § 2684, added by Stats.1981, c. 9, § 4.

Research References

Cross References

Absentee conservatee,
Applicable provisions, see Probate Code § 2689.
Defined, see Probate Code § 1403.

Appointment of legal counsel, see Probate Code § 1471.
2002 Main Volume

Collateral References:

Witkin, Summary (9th ed) Wills §972
B-W Cal Civil Practice: Probate and Trust Proceedings §28:176
Cal Jur 3d Guard & C §§384, 385

§ 2685. Presence of conservatee at hearing; duty of court 

     •     Historical Notes     •     Research References

If the conservatee is present at the hearing, prior to making an order appointing a successor conservator the
court shall do all of the following:

(a) Inform the conservatee of the nature and purpose of the proceeding.

(b) Inform the conservatee that the conservatee has the right to object to the person proposed as successor
conservator, to nominate a person to be appointed as successor conservator, and, if not represented by legal
counsel, to be represented by legal counsel if the conservatee so chooses and to have legal counsel appointed by
the court if unable to retain legal counsel.

(c) After the court so informs the conservatee, the court shall consult the conservatee to determine the
conservatee's opinion concerning the question of who should be appointed as successor conservator.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 2685 continues Section 2685 of the repealed Probate Code without change.  This section is

comparable to Section 1828 (information to proposed conservatee by court on initial appointment of
conservator).  If the conservatee is unable to retain legal counsel and requests the court to appoint
counsel, or if the court determines that appointment of counsel would be helpful to the resolution of
the matter or is necessary to protect the interests of the conservatee, the court must appoint the



public defender or private counsel to represent the conservatee in proceedings under this article.  See
Section 1471.  For background on the provisions of this chapter, see the Comment to this chapter
under the chapter heading. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

2002 Main Volume
Former § 2685, added by Stats.1981, c. 9, § 4, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this section.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Derivation: Former § 2685, added by Stats.1981, c. 9, § 4.

Research References

Cross References

Appointment of legal counsel, see Probate Code § 1471.
2002 Main Volume

Collateral References:

Witkin, Summary (9th ed) Wills §972
B-W Cal Civil Practice: Probate and Trust Proceedings §28:176
Cal Jur 3d Guard & C §385

§ 2686. Absence of conservatee from hearing; continuance; duties of court investigator 

     •     Historical Notes

If the petition states that the conservatee will be present at the hearing and the conservatee fails to appear at the
hearing, the court shall continue the hearing and direct the court investigator to perform the duties set forth in
Section 2684.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 2686 continues Section 2686 of the repealed Probate Code without change.  This section ensures

that the conservatee is informed of his or her rights before a successor conservator is appointed.  For
background on the provisions of this chapter, see the Comment to this chapter under the chapter
heading. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

2002 Main Volume
Former § 2686, added by Stats.1981, c. 9, § 4, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this section.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.



Derivation: Former § 2686, added by Stats.1981, c. 9, § 4.

Collateral References:

Witkin, Summary (9th ed) Wills §972
Cal Jur 3d Guard & C §385

§ 2687. Persons authorized to support or oppose petition 

     •     Historical Notes     •     Research References

The conservatee, the spouse, the domestic partner, or any relative or friend of the conservatee, or any other
interested person may appear at the hearing to support or oppose the petition.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.2001, c. 893 (A.B.25), § 45.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 2687 continues Section 2687 of the repealed Probate Code without change.  See also Section

1043 (objections to petition).  This section is comparable to Section 1829 (persons who may support
or oppose petition for initial appointment of conservator). "Interested person" includes state, local, or
federal entities and employees.  See Section 1424.  For background on the provisions of this chapter,
see the Comment to this chapter under the chapter heading. [20 Cal.L.Rev.Comm.Reports 1001
(1990)].

Historical And Statutory Notes

2002 Main Volume
Stats.2001, c. 893 (A.B.25), inserted ", the domestic partner,".
Governor's signing message regarding Stats.2001, c. 893 (A.B.25), see Historical and Statutory Notes

under Civil Code § 1714.01.
Former § 2686, added by Stats.1981, c. 9, § 4, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this section.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.
Derivation: Former § 2687, added by Stats.1981, c. 9, § 4.

Research References

Cross References

Domestic partner, defined, see Probate Code § 37.
Interested persons, see Probate Code § 1424.
Objections to petition, see Probate Code § 1043.

Law Review And Journal Commentaries

Equal protection.  Jon W. Davidson, 114 Los Angeles Daily J. 6 (Nov. 28, 2001).
Legal recognition of same-sex conjugal relationships: The 2003 California Domestic Partner Rights

and Responsibilities Act in comparative civil rights and family law perspective.  Grace Ganz



Blumberg, 51 UCLA L. Rev. 1555 (2004).

Collateral References:

Witkin, Summary (9th ed) Wills §972
B-W Cal Civil Practice: Probate and Trust Proceedings §28:176
Cal Jur 3d Guard & C §386

§ 2688. Appointment; determination; law governing 

     •     Historical Notes     •     Research References

(a) The court shall determine the question of who should be appointed as successor conservator according to the
provisions of Article 2 (commencing with Section 1810) of Chapter 1 of Part 3.

(b) The order appointing the successor conservator shall contain, among other things, the names, addresses and
telephone numbers of the successor conservator, the conservatee's attorney, if any, and the court investigator, if
any.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 2688 continues Section 2688 of the repealed Probate Code without change.  Subdivision (a)

makes clear that the order of preference for appointment as conservator in Section 1812 applies to
selection of a successor conservator, and that a nomination made under Section 1810 or 1811 will be
given the same weight as on initial appointment of a conservator.  Subdivision (b) is comparable to
Section 1830 (order for initial appointment of conservator).

There is no right to trial by jury on appointment of a successor conservator.  See Section 1452.  This is
consistent with the rule applicable to initial appointment of a conservator (as distinguished from
establishment of conservatorship), where there is no right to trial by jury.  See the Comment to
Section 1827.

For general provisions, see Sections 1000-1004 (rules of practice), 1020-1023 (petitions and other
papers), 1040-1050 (hearings and orders), 2103 (effect of final order), 2750 (appealable orders).  For
background on the provisions of this chapter, see the Comment to this chapter under the chapter
heading. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Research References

Official Forms

Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Historical And Statutory Notes

2002 Main Volume
Former § 2688, added by Stats.1981, c. 9, § 4, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this section.



Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et
seq.) at end of Code.

Derivation: Former § 2688, added by Stats.1981, c. 9, § 4.

Cross References

Final order, effect, see Probate Code § 2103.
Hearings and orders, generally, see Probate Code § 1040 et seq.
Jury trial, right to, see Probate Code § 1452.
Petitions and other papers, generally, see Probate Code § 1020 et seq.
Rules of practice, see Probate Code § 1000 et seq.

Collateral References:

Witkin, Summary (9th ed) Wills §973
B-W Cal Civil Practice: Probate and Trust Proceedings §28:177
Cal Jur 3d Guard & C §387

§ 2689. Absentee conservatee; applicable provisions 

     •     Historical Notes     •     Research References

If the conservatee is an "absentee" as defined in Section 1403:

(a) The petition for appointment of a successor conservator shall contain the matters required by Section 1841
in addition to the matters required by Section 2682.

(b) Notice of the hearing shall be given as provided by Section 1842 in addition to the requirements of Section
2683, except that notice need not be given to the conservatee.

(c) An interview and report by the court investigator is not required.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 2689 continues Section 2689 of the repealed Probate Code without change.  This section

requires additional allegations in the petition and additional notice and dispenses with the interview
and report by the court investigator where the conservatee is in missing status as determined under
federal law.  For general provisions relating to notice of hearing, see Sections 1200-1221,
1460-1469.  See also Sections 1260-1265 (proof of giving notice), 2700-2702 (notice to persons who
request special notice).  For background on the provisions of this chapter, see the Comment to this
chapter under the chapter heading. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

2002 Main Volume
Former § 2689, added by Stats.1981, c. 9, § 4, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this section.
Transitional provisions, see Probate Code § 3.  For text of former section, see Appendix (App. § 1 et

seq.) at end of Code.



Derivation: Former § 2689, added by Stats.1981, c. 9, § 4.

Research References

Cross References

Notice provisions,
Generally, see Probate Code §§ 1200 et seq., 1460 et seq.
Proof of giving notice, see Probate Code § 1260 et seq.
Special notice provisions, see Probate Code § 2700 et seq.

Collateral References:

Witkin, Summary (9th ed) Wills §§971, 972
B-W Cal Civil Practice: Probate and Trust Proceedings §28:178
Cal Jur 3d Guard & C §399

Part 5. Public Guardian

Chapter 3. Appointment Of Public Guardian

§ 2920. Application for appointment; court order; notice and hearing 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) If any person domiciled in the county requires a guardian or conservator and there is no one else who is
qualified and willing to act and whose appointment as guardian or conservator would be in the best interests of
the person, then either of the following shall apply:

(1) The public guardian shall apply for appointment as guardian or conservator of the person, the estate, or the
person and estate, if there is an imminent threat to the person's health or safety or the person's estate.

(2) The public guardian may apply for appointment as guardian or conservator of the person, the estate, or the
person and estate in all other cases.

(b) The public guardian shall apply for appointment as guardian or conservator of the person, the estate, or the
person and estate, if the court so orders.  The court may make an order under this subdivision on motion of an
interested person or on the court's own motion in a pending proceeding or in a proceeding commenced for that
purpose.  The court shall order the public guardian to apply for appointment as guardian or conservator of the
person, the estate, or the person and estate, on behalf of any person domiciled in the county who appears to
require a guardian or conservator, if it appears that there is no one else who is qualified and willing to act, and if
that appointment as guardian or conservator appears to be in the best interests of the person.  However, if prior
to the filing of the petition for appointment it is discovered that there is someone else who is qualified and
willing to act as guardian or conservator, the public guardian shall be relieved of the duty under the order.  The
court shall not make an order under this subdivision except after notice to the public guardian for the period and
in the manner provided for in Chapter 3 (commencing with Section 1460) of Part 1, consideration of the
alternatives, and a determination by the court that the appointment is necessary.  The notice and hearing under
this subdivision may be combined with the notice and hearing required for appointment of a guardian or
conservator.



(c) The public guardian shall begin an investigation within two business days of receiving a referral for
conservatorship or guardianship.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.2006, c. 493 (A.B.1363), § 32.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 2920 continues Section 2920 of the repealed Probate Code without change.  For general

provisions, see Sections 1000-1004 (rules of practice), 1020-1023 (petitions and other papers),
1040-1050 (hearings and orders), 2103 (effect of final order).  For general provisions relating to
notice of hearing, see Sections 1200-1221, 1460-1469.  See also Sections 1260-1265 (proof of
giving notice).

Section 2920 applies even though a person may be institutionalized in a facility in another county if the
person is domiciled in the county of the public guardian.  Even though there may be other persons
qualified and willing to act, their appointment may not be in the best interest of the ward or
conservatee.  This could occur, for example, where a neutral party is needed because of family
disputes.  In such a situation, a public guardian is not liable for failure to take possession or control
of property that is beyond the public guardian's ability to possess or control.  See Section 2944
(immunity of public guardian).

The court may order appointment of the public guardian only after notice to the public guardian and a
determination that the appointment is necessary.  The determination of necessity may require the
court to ascertain whether there is any other alternative to public guardianship, and whether the
public guardianship is simply being sought as a convenience or as a strategic litigation device by the
parties involved.  Alternative means of resolving the situation, besides appointment of the public
guardian, could include such options as use of a private guardian or appointment of a guardian ad
litem, in an appropriate case.

Subdivision (b) permits the special notice to the public guardian and hearing under this subdivision to be
combined with a general notice and hearing for appointment of a guardian or conservator, in the
interest of procedural efficiency.

Background on Section 2920 of Repealed Code
Section 2920 was added by 1988 Cal.Stat. ch. 1199 § 72.  The section superseded the first, second, and a

portion of the third sentences of former Welfare and Institutions Code Section 8006.  For
background on the provisions of this part, see the Comment to this part under the part heading. [20
Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

2006 Legislation
Stats.2006, c. 493 (A.B.1363), rewrote this section, which had read:
"If any person domiciled in the county requires a guardian or conservator and there is no one else who is

qualified and willing to act and whose appointment as guardian or conservator would be in the best
interest of the person:

"(a) The public guardian may apply for appointment as guardian or conservator of the person, the estate,
or the person and estate.

"(b) The public guardian shall apply for appointment as guardian or conservator of the person, the
estate, or the person and estate, if the court so orders.  The court may make an order under this
subdivision on motion of an interested person or on the court's own motion in a pending proceeding
or in a proceeding commenced for that purpose.  The court shall not make an order under this
subdivision except after notice to the public guardian for the period and in the manner provided in



Chapter 3 (commencing with Section 1460) of Part 1, consideration of the alternatives, and a
determination by the court that the appointment is necessary.  The notice and hearing under this
subdivision may be combined with the notice and hearing required for appointment of a guardian or
conservator."

Title of act, legislative findings and declarations and operative contingencies relating to Stats.2006, c.
493 (A.B.1363), see Historical and Statutory Notes under Probate Code § 1456.

1991 Main Volume
Former § 2920, added by Stats.1988, c. 1199, § 72, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see § 3.  For text of former section, see Appendix (App. § 1 et seq.) at end of

Code.
Derivation: Former § 2920, added by Stats.1988, c. 1199, § 72.
Welfare and Institutions Code former § 5081, added by Stats.1965, c. 391, § 4, amended by Stats.1965,

c. 1998, § 1; Stats.1965, c. 2055, § 2; Stats.1968, c. 836, § 1.
Welfare and Institutions Code former § 5181, added by Stats.1945, c. 907, § 1, amended by Stats.1961,

c. 1761, § 1.
Welfare and Institutions Code former § 8006, added by Stats.1967, c. 1667, § 42, amended by

Stats.1968, c. 836, § 2; Stats.1970, c. 567, § 1; Stats.1979, c. 730, § 172.

Research References

Law Review And Journal Commentaries

Losing it in California: Conservatorship and the social organization of aging.  Lawrence M.
Friedman, June O. Starr, 73 Wash.U.L.Q. 1501 (1995).

1991 Main Volume

Collateral References:

Witkin, Summary (9th ed) Wills §§864, 904, 905
B-W Cal Civil Practice: Probate and Trust Proceedings §28:39
Cal Jur 3d Guard & C §416

Notes Of Decisions

Guardian ad litem 1

1. Guardian ad litem

Term "guardian" as used in statute providing for appointing of guardians, includes within its terms "guardian ad
litem" to extent that guardian's powers are so restricted. Poaster v. Superior Court (App. 5 Dist. 1993) 24
Cal.Rptr.2d 582, 20 Cal.App.4th 948. Guardian And Ward  17

Designation of guardian ad litem is appointment of guardian with limited powers. Poaster v. Superior Court
(App. 5 Dist. 1993) 24 Cal.Rptr.2d 582, 20 Cal.App.4th 948. Guardian And Ward  84

Court which had power to appoint public guardian to serve as guardian of minor's estate, also had power to
appoint public guardian to be guardian to exercise portion of powers of guardian and estate, namely powers of
guardian ad litem. Poaster v. Superior Court (App. 5 Dist. 1993) 24 Cal.Rptr.2d 582, 20 Cal.App.4th 948.
Infants  81

§ 2921. Persons under jurisdiction of department of mental health or department of developmental



services; consent to application 

     •     Historical Notes

An application of the public guardian for guardianship or conservatorship of the person, the estate, or the person
and estate, of a person who is under the jurisdiction of the State Department of Mental Health or the State
Department of Developmental Services may not be granted without the written consent of the department
having jurisdiction of the person.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 2921 continues Section 2921 of the repealed Probate Code without change.
Background on Section 2921 of Repealed Code
Section 2921 was added by 1988 Cal.Stat. ch. 1199 § 72.  The section restated former Welfare and

Institutions Code Section 8007 without substantive change.  For background on the provisions of
this part, see the Comment to this part under the part heading. [20 Cal.L.Rev.Comm.Reports 1001
(1990)].

Historical And Statutory Notes

1991 Main Volume
Former § 2921, added by Stats.1988, c. 1199, § 72, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see § 3.  For text of former section, see Appendix (App. § 1 et seq.) at end of

Code.
Derivation: Former § 2921, added by Stats.1988, c. 1199, § 72.
Welfare and Institutions Code former § 5082, added by Stats.1965, c. 391, § 4, amended by Stats.1965,

c. 2055, § 2.
Welfare and Institutions Code former § 5181.5, added by Stats.1947, c. 952, § 1.
Welfare and Institutions Code former § 8007, added by Stats.1967, c. 1667, § 42, amended by

Stats.1971, c. 1593, § 497; Stats.1977, c. 1252, § 703.

Collateral References:

Witkin, Summary (9th ed) Wills §905
B-W Cal Civil Practice: Probate and Trust Proceedings §28:40

§ 2922. Letters; bond and oath 

     •     Historical Notes

If the public guardian is appointed as guardian or conservator:

(a) Letters shall be issued in the same manner and by the same proceedings as letters are issued to other
persons.  Letters may be issued to "the public guardian" of the county without naming the public guardian.

(b) The official bond and oath of the public guardian are in lieu of the guardian or conservator's bond and oath



on the grant of letters.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 2922 continues Section 2922 of the repealed Probate Code without change.  Letters issued to

"the public guardian" are sufficient to enable a successor public guardian to act without issuance of
new letters. Gov't Code § 27433 (termination of authority of public guardian).  See also Section 52
("letters" defined).  The public guardian is allowed a share of the cost of the bond as an expense of
administration.  See Section 2942(c).

Background on Section 2922 of Repealed Code
Section 2922 was added by 1988 Cal.Stat. ch. 1199 § 72.  The section restated the third and fourth

sentences of former Welfare and Institutions Code Section 8006 with the addition of authority to
issue letters to "the public guardian."  For background on the provisions of this part, see the
Comment to this part under the part heading. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

1991 Main Volume
Former § 2922, added by Stats.1988, c. 1199, § 72, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see § 3.  For text of former section, see Appendix (App. § 1 et seq.) at end of

Code.
Derivation: Former § 2922, added by Stats.1988, c. 1199, § 72.
Welfare and Institutions Code former § 5081, added by Stats.1965, c. 391, § 4, amended by Stats.1965,

c. 1998, § 1; Stats.1965, c. 2055, § 2; Stats.1968, c. 836, § 1.
Welfare and Institutions Code former § 5181, added by Stats.1945, c. 907, § 1, amended by Stats.1961,

c. 1761, § 1.
Welfare and Institutions Code former § 8006, added by Stats.1967, c. 1667, § 42, amended by

Stats.1968, c. 836, § 2; Stats.1970, c. 567, § 1; Stats.1979, c. 730, § 172.

Collateral References:

Witkin, Summary (9th ed) Wills §905
B-W Cal Civil Practice: Probate and Trust Proceedings §28:41

§ 2923. Continuing education requirements 

     •     Historical Notes

On or before January 1, 2008, the public guardian shall comply with the continuing education requirements that
are established by the California State Association of Public Administrators, Public Guardians, and Public
Conservators.

CREDIT(S)
(Added by Stats.2006, c. 493 (A.B.1363), § 33.)



Historical Notes

Historical And Statutory Notes

2006 Legislation
Title of act, legislative findings and declarations and operative contingencies relating to Stats.2006, c.

493 (A.B.1363), see Historical and Statutory Notes under Probate Code § 1456.

Part 6. Management Or Disposition Of Community Property Where Spouse Lacks Legal
Capacity

Chapter 2. Management, Control, And Disposition

Article 3. Enforcement Of Support Of Spouse Who Has Conservator

§ 3080. Petition for order 

     •     Historical Notes

If one spouse has a conservator and the other spouse has the management or control of community property, the
conservator or conservatee, a relative or friend of the conservatee, or any interested person may file a petition
under this article in the court in which the conservatorship proceeding is pending for an order requiring the
spouse who has the management or control of community property to apply the income or principal, or both, of
the community property to the support and maintenance of the conservatee as ordered by the court.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 3080 continues Section 3080 of the repealed Probate Code without change.  Sections 3080-3092

provide a procedure for obtaining an order requiring a spouse managing and controlling community
property to apply the property to the support of the spouse having a conservator.  A public officer or
employee or a public entity may file a petition under this article.  See Section 1424 (defining
"interested person").  The procedure provided by this article is supplemental to other procedures to
enforce the duty of support.  Section 3092.

Where an issue is raised in a proceeding under this article whether property is community property or
the separate property of either spouse, the court may hear and determine the issue in the proceeding.
Section 3087.

For general provisions, see Sections 1000-1004 (rules of practice), 1020-1023 (petitions and other
papers), 1040-1050 (hearings and orders).  For background on the provisions of this article, see the
Comment to this article under the article heading. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].



Historical And Statutory Notes

1991 Main Volume
Former § 3080, added by Stats.1981, c. 9, § 8, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see § 3.  For text of former section, see Appendix (App. § 1 et seq.) at end of

Code.
Derivation: Former § 3080, added by Stats.1981, c. 9, § 8.
1991 Main Volume

Collateral References:

Witkin, Summary (9th ed) Com Prop §§141, 142
B-W Cal Civil Practice: Probate and Trust Proceedings §§25:7, 25:9, 31:18, 31:21, 31:22, 31:23,

31:24, 31:28, 31:29, 31:50
Cal Jur 3d Guard & C §§35, 462
 California Conservatorships and Guardianships (CEB, 1990) §3.9.

§ 3081. Notice of hearing 

     •     Historical Notes

(a) Notice of the hearing on the petition shall be given for the period and in the manner provided in Chapter 3
(commencing with Section 1460) of Part 1.

(b) If the spouse who has the management or control of community property is not the conservator, the
petitioner shall also cause notice of the hearing and a copy of the petition to be served on that spouse in
accordance with Title 5 (commencing with Section 410.10) of Part 2 of the Code of Civil Procedure.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 3081 continues Section 3081 of the repealed Probate Code without change.  This section is

comparable to Section 2521 (property claimed to belong to ward or conservatee).  For general
provisions relating to notice of hearing, see Sections 1200-1221.  See also Sections 1260-1265
(proof of giving notice).  For background on the provisions of this article, see the Comment to this
article under the article heading. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

1991 Main Volume
Former § 3081, added by Stats.1981, c. 9, § 8, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see § 3.  For text of former section, see Appendix (App. § 1 et seq.) at end of

Code.
Derivation: Former § 3081, added by Stats.1981, c. 9, § 8.

Collateral References:



Witkin, Summary (9th ed) Com Prop §143
Cal Jur 3d Guard & C §463

§ 3082. Citation to and examination of spouse managing or controlling community property 

     •     Historical Notes

Upon the filing of a petition under this article, the court may cite the spouse who has the management or control
of community property to appear before the court, and the court and the petitioner may examine the spouse
under oath concerning the community property and other matters relevant to the petition filed under this article.
If the person so cited refuses to appear and submit to an examination, the court may proceed against the person
as provided in Article 2 (commencing with Section 8870) of Chapter 2 of Part 3 of Division 7.  Upon such
examination, the court may make an order requiring the person cited to disclose his or her knowledge of the
community property and other matters relevant to the petition filed under this article, and if the order is not
complied with the court may proceed against the person as provided in Article 2 (commencing with Section
8870) of Chapter 2 of Part 3 of Division 7.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 3082 continues Section 3082 of the repealed Probate Code without change.  This section is

comparable to Section 2616 (examination concerning assets of guardianship or conservatorship
estate).  See also Sections 1240-1242 (citations).  For background on the provisions of this article,
see the Comment to this article under the article heading. [20 Cal.L.Rev.Comm.Reports 1001
(1990)].

Historical And Statutory Notes

1991 Main Volume
Former § 3082, added by Stats.1981, c. 9, § 8, amended by Stats.1988, c. 1199,§ 73, relating to similar

subject matter, was repealed by Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see § 3.  For text of former section, see Appendix (App. § 1 et seq.) at end of

Code.
Derivation: Former § 3082, added by Stats.1981, c. 9, § 8, amended by Stats.1988, c. 1199, § 73.

Collateral References:

Witkin, Summary (9th ed) Com Prop §142
B-W Cal Civil Practice: Probate and Trust Proceedings §31:20
Cal Jur 3d Guard & C §465

§ 3083. Support pendente lite, effect of order; modification or revocation 

     •     Historical Notes

In any proceeding under this article, the court may, after notice and hearing, order the spouse who has the
management or control of community property to pay from the community property such amount as the court
determines is necessary to the support and maintenance of the conservatee spouse pending the determination of



the petition under this article.  An order made pursuant to this section does not prejudice the rights of the
spouses or other interested parties with respect to any subsequent order which may be made under this article.
Any order made under this section may be modified or revoked at any time except as to any amount that may
have accrued prior to the date of filing of the petition to modify or revoke the order.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 3083 continues Section 3083 of the repealed Probate Code without substantive change.  This

section is the same in substance as Civil Code Section 4357 (Family Law Act).  The section permits
the court to make a temporary order for support if necessary pending determination of the petition.
For general provisions, see Sections 1000-1004 (rules of practice), 1040-1050 (hearings and orders).
For background on the provisions of this article, see the Comment to this article under the article
heading. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

1991 Main Volume
Former § 3083, added by Stats.1981, c. 9, § 8, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see § 3.  For text of former section, see Appendix (App. § 1 et seq.) at end of

Code.
Derivation: Former § 3083, added by Stats.1981, c. 9, § 8.

Collateral References:

Witkin, Summary (9th ed) Com Prop §143
Cal Jur 3d Guard & C §466

§ 3084. Current income, expense and property declarations; service and filing; forms 

     •     Historical Notes

When a petition is filed under this article, the spouse having the management or control of community property
shall serve and file a current income and expense declaration and a current property declaration on the forms
prescribed by the Judicial Council for use in family law proceedings.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 3084 continues Section 3084 of the repealed Probate Code without change.  The time for

serving and filing the financial declarations may be prescribed by Judicial Council rule.  Section
3091.  For background on the provisions of this article, see the Comment to this article under the



article heading. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

1991 Main Volume
Former § 3084, added by Stats.1981, c. 9, § 8, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see § 3.  For text of former section, see Appendix (App. § 1 et seq.) at end of

Code.
Derivation: Former § 3084, added by Stats.1981, c. 9, § 8.

Collateral References:

Witkin, Summary (9th ed) Com Prop §143
B-W Cal Civil Practice: Probate and Trust Proceedings §31:18
Cal Jur 3d Guard & C §464

§ 3085. Ex parte protective orders 

     •     Historical Notes

During the pendency of any proceeding under this article, the court, upon the application of the petitioner, may
issue ex parte orders:

(a) Restraining the spouse having the management or control of community property from transferring,
encumbering, hypothecating, concealing, or in any way disposing of any property, real or personal, whether
community, quasi-community, or separate, except in the usual course of business or for the necessities of life.

(b) Requiring the spouse having the management or control of the community property to notify the petitioner
of any proposed extraordinary expenditures and to account to the court for all such extraordinary expenditures.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 3085 continues Section 3085 of the repealed Probate Code without change.  This section is the

same in substance as subdivision (a)(1) of Civil Code Section 4359 (Family Law Act).  For
background on the provisions of this article, see the Comment to this article under the article
heading. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

1991 Main Volume
Former § 3085, added by Stats.1981, c. 9, § 8, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see § 3.  For text of former section, see Appendix (App. § 1 et seq.) at end of

Code.
Derivation: Former § 3085, added by Stats.1981, c. 9, § 8.
1991 Main Volume



Collateral References:

Witkin, Summary (9th ed) Com Prop §143
Cal Jur 3d Guard & C §467

§ 3086. Continuance; preparation for hearing 

     •     Historical Notes

Any person interested in the proceeding under this article may request time for filing a response to the petition,
for discovery proceedings, or for other preparation for the hearing, and the court shall grant a continuance for a
reasonable time for any of such purposes.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 3086 continues Section 3086 of the repealed Probate Code without change.  This section is the

same in substance as Section 2522 (property claimed to belong to ward or conservatee).  For
background on the provisions of this article, see the Comment to this article under the article
heading. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

1991 Main Volume
Former § 3086, added by Stats.1981, c. 9, § 8, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see § 3.  For text of former section, see Appendix (App. § 1 et seq.) at end of

Code.
Derivation: Former § 3086, added by Stats.1981, c. 9, § 8.

Collateral References:

Witkin, Summary (9th ed) Com Prop §143
Cal Jur 3d Guard & C §468

§ 3087. Character of property; determination 

     •     Historical Notes

In a proceeding under this article, the court may hear and determine whether property is community property or
the separate property of either spouse if that issue is raised in the proceeding.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes



Law Revision Commission Comments

1990 Enactment
Section 3087 continues Section 3087 of the repealed Probate Code without change.  This section makes

clear that the court has jurisdiction to determine whether property is community or separate in a
proceeding under this article.  The section is consistent with Section 3023 which applies generally to
proceedings under this division; but, unlike Section 3023, Section 3087 does not deprive the court of
jurisdiction where an objection based on improper venue is raised.  Also unlike Section 3023,
Section 3087 does not contain an express provision requiring the court to abate a proceeding under
this article when another action is pending.  However, the general rules of civil procedure with
respect to abatement when another action is pending apply to proceedings under this article.  See
Section 1000.  See generally 5 B. Witkin, California Procedure Pleading §§ 1060-71, at 473-84 (3d
ed. 1985).  For background on the provisions of this article, see the Comment to this article under
the article heading.

Historical And Statutory Notes

1991 Main Volume
Former § 3087, added by Stats.1981, c. 9, § 8, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see § 3.  For text of former section, see Appendix (App. § 1 et seq.) at end of

Code.
Derivation: Former § 3087, added by Stats.1981, c. 9, § 8.

Collateral References:

Witkin, Summary (9th ed) Com Prop §143
B-W Cal Civil Practice: Probate and Trust Proceedings §31:24
Cal Jur 3d Guard & C §470

§ 3088. Application of income and principal for support and maintenance; circumstances; periodic
payments; jurisdiction to modify or vacate; orders 

     •     Historical Notes     •     Notes of Decisions

(a) The court may order the spouse who has the management or control of community property to apply the
income or principal, or both, of the community property to the support and maintenance of the conservatee,
including care, treatment, and support of a conservatee who is a patient in a state hospital under the jurisdiction
of the State Department of Mental Health or the State Department of Developmental Services, as ordered by the
court.

(b) In determining the amount ordered for support and maintenance, the court shall consider the following
circumstances of the spouses:

(1) The earning capacity and needs of each spouse.

(2) The obligations and assets, including the separate property, of each spouse.

(3) The duration of the marriage.

(4) The age and health of the spouses.

(5) The standard of living of the spouses.

(6) Any other relevant factors which it considers just and equitable.



(c) At the request of any interested person, the court shall make appropriate findings with respect to the
circumstances.

(d) The court may order the spouse who has the management or control of community property to make a
specified monthly or other periodic payment to the conservator of the person of the conservatee or to any other
person designated in the order.  The court may order the spouse required to make the periodic payments to give
reasonable security therefor.

(e)(1) The court may order the spouse required to make the periodic payments to assign, to the person
designated in the order to receive the payments, that portion of the earnings of the spouse due or to be due in the
future as will be sufficient to pay the amount ordered by the court for the support and maintenance of the
conservatee.  The order operates as an assignment and is binding upon any existing or future employer upon
whom a copy of the order is served.  The order shall be in the form of an earnings assignment order for support
prescribed by the Judicial Council for use in family law proceedings.  The employer may deduct the sum of one
dollar and fifty cents ($1.50) for each payment made pursuant to the order.  Any such assignment made
pursuant to court order shall have priority as against any execution or other assignment unless otherwise
ordered by the court or unless the other assignment is made pursuant to Chapter 8 (commencing with Section
5200) of Part 5 of Division 9 of the Family Code.  No employer shall use any assignment authorized by this
subdivision as grounds for the dismissal of that employee.

(2) As used in this subdivision, "employer" includes the United States government and any public entity as
defined in Section 811.2 of the Government Code.  This subdivision applies to the money and benefits
described in Sections 704.110 and 704.113 of the Code of Civil Procedure to the extent that those moneys and
benefits are subject to a wage assignment for support under Chapter 4 (commencing with Section 703.010) of
Division 2 of Title 9 of Part 2 of the Code of Civil Procedure.

(f) The court retains jurisdiction to modify or to vacate an order made under this section where justice requires,
except as to any amount that may have accrued prior to the date of the filing of the petition to modify or revoke
the order.  At the request of any interested person, the order of modification or revocation shall include findings
of fact and may be made retroactive to the date of the filing of the petition to revoke or modify, or to any date
subsequent thereto.  At least 15 days before the hearing on the petition to modify or vacate the order, the
petitioner shall mail a notice of the time and place of the hearing on the petition, accompanied by a copy of the
petition, to the spouse who has the management or control of the community property.  Notice shall be given for
the period and in the manner provided in Chapter 3 (commencing with Section 1460) of Part 1 to any other
persons entitled to notice of the hearing under that chapter.

(g) In a proceeding for dissolution of the marriage or for legal separation, the court has jurisdiction to modify or
vacate an order made under this section to the same extent as it may modify or vacate an order made in the
proceeding for dissolution of the marriage or for legal separation.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.1992, c. 163 (A.B.2641), § 130,
operative Jan. 1, 1994; Stats.2004, c. 520 (A.B.2530), § 7.)

Historical Notes

Law Revision Commission Comments

1992 Amendment
Subdivisions (e) of Section 3088 is amended to substitute a reference to the Family Code provisions that

replaced the former Civil Code provision.  Former Civil Code Section 4701 was repealed by 1989
Cal.Stat. ch. 1359, which enacted Civil Code Sections 4390-4390.19. Civil Code Sections
4390-4390.19 were replaced by Family Code Section 5200 et seq.

Other amendments are made in subdivisions (e) and (g) to conform to the terminology of the Family



Code. [22 Cal.L.Rev.Comm.Reports 1 (1992)]
1990 Enactment
Section 3088 continues Section 3088 of the repealed Probate Code without substantive change.

Subdivision (a) is comparable to subdivision (a) of Section 2420 (support, maintenance, and
education of ward or conservatee).  Subdivision (b) is comparable to Civil Code Section 246
(Uniform Civil Liability for Support Act).  Subdivision (c) is comparable to the first sentence of the
last paragraph of subdivision (a) of Civil Code Section 4801 (Family Law Act).

Subdivision (d) provides for periodic payments, which are to be made to the conservator of the person or
other person designated in the order (such as the State Department of Mental Health or the State
Department of Developmental Services).  The second sentence of subdivision (d) is comparable to
the second sentence of the last paragraph of subdivision (a) of Civil Code Section 4801.

Subdivision (e) is comparable to Civil Code Sections 4701 and 4801.6.  The first two sentences of
subdivision (f) are comparable to Civil Code Section 247 (Uniform Civil Liability of Support Act)
and the last paragraph of subdivision (a) of Civil Code Section 4801.

For general provisions, see Sections 1000-1004 (rules of practice), 1040-1050 (hearings and orders).
For general provisions relating to notice of hearing, see Sections 1200-1221.  See also Sections
1260-1265 (proof of giving notice).  For background on the provisions of this article, see the
Comment to this article under the article heading. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

1992 Legislation
The 1992 amendment made changes to conform with the enactment of the Family Code by Stats.1992,

c. 162.
2004 Legislation
Stats.2004, c. 520 (A.B.2530), in subd.(a), inserted a comma following "conservatee" and inserted a

comma following "Services"; in the first sentence of subd.(d), substituted "any other person
designated" for "such other person as is designated"; in subd.(e), designated former text as pars.(1)
and (2); at the beginning of the second sentence of newly designated par.(e)(1), substituted "The
order" for "Such order"; in the third sentence of par.(e)(1), substituted "in the form of" for "in the
form for"; in the fourth sentence of par.(e)(1), substituted "one dollar and fifty cents ($1.50)" for
"one dollar ($1)"; at the end of the sixth sentence of par.(e)(1), substituted "that employee" for "such
employee"; and, in newly designated par.(e)(2), substituted "those moneys" for "such moneys" in the
second sentence.

1991 Main Volume
Former § 3088, added by Stats.1981, c. 9, § 8, amended by Stats.1982, c. 497, § 158.5, relating to

similar subject matter, was repealed by Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see § 3.  For text of former section, see Appendix (App. § 1 et seq.) at end of

Code.
Derivation: Former § 3088, added by Stats.1981, c. 9, § 8, amended by Stats.1982, c. 497, § 158.5.
1991 Main Volume

Collateral References:

Witkin, Summary (9th ed) Com Prop §§144, 145
Witkin, Procedure (4th ed) Enf Judgm §§234, 243
B-W Cal Civil Practice: Probate and Trust Proceedings §§31:25, 31:26, 31:27, 31:51, 31:52
Cal Jur 3d Enf Judgm §§218, 227; Guard & C §§22, 24, 469, 471, 472; Unemp Comp §41

Notes Of Decisions

Employment benefits and payments 1



1. Employment benefits and payments

Unemployment insurance benefits, disability insurance benefits, WIN incentive payments, and WIN training
allowance payments are subject to child but not spousal support enforcement procedures contained in Civ.C. §§
4701, 4801.6 (repealed), this section, and C.C.P. §§ 680.010 to 724.250 as specified therein. 66 Op.Atty.Gen.
488, 12-27-83.

§ 3089. Division of community property; transfer of property to conservator of estate; after-acquired
property 

     •     Historical Notes

If the spouse who has the management or control of the community property refuses to comply with any order
made under this article or an order made in a separate action to provide support for the conservatee spouse,
upon request of the petitioner or other interested person, the court may, in its discretion, divide the community
property and the quasi-community property of the spouses, as it exists at the time of division, equally in the
same manner as where a marriage is dissolved.  If the property is so divided, the property awarded to each
spouse is the separate property of that spouse and the court shall order that the property awarded to the
conservatee spouse be transferred or paid over to the conservator of the estate of that spouse to be included in
the conservatorship estate and be managed, controlled, and disposed of as a part of the conservatorship estate.
The fact that property has been divided pursuant to this section has no effect on the nature of property thereafter
acquired by the spouses, and the determination whether the thereafter-acquired property is community or
separate property shall be made without regard to the fact that property has been divided pursuant to this
section.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 3089 continues Section 3089 of the repealed Probate Code without change.  This section gives

the court in which the conservatorship proceeding is pending authority to make an equal division of
community and quasi-community property as in a marriage dissolution proceeding.  The court has
discretion whether to make such a division.  The spouse having management or control of
community property may consent to all or part of such property being administered in the
conservatorship estate.  Section 3051(c).  Such consent may avoid the need for a division under
Section 3089.

The authority to divide community property may not be exercised unless the competent spouse refuses
to comply with an order made under this article or in a separate action for support of the conservatee
spouse.

The authority granted by Section 3089 is useful, for example, where property awarded to the
conservatee spouse is sufficient to provide for support and maintenance of that spouse.  Division in
such a case will avoid the need for further proceedings to enforce the support obligation from
community property.  Division of community property does not, however, necessarily eliminate the
support obligation of the competent spouse.  If community property is acquired by the competent
spouse after division of the property, that community property may be ordered applied to support the
conservatee under this article or by other procedures.  However, a separate action is necessary to
obtain future support from separate property of the competent spouse.  See Section 3092 and the



Comment thereto.
For general provisions, see Sections 1000-1004 (rules of practice), 1020-1023 (petitions and other

papers), 1040-1050 (hearings and orders).  For general provisions relating to notice of hearing, see
Sections 1200-1221.  See also Sections 1260-1265 (proof of giving notice).  For background on the
provisions of this article, see the Comment to this article under the article heading. [20
Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

1991 Main Volume
Former § 3089, added by Stats.1981, c. 9, § 8, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see § 3.  For text of former section, see Appendix (App. § 1 et seq.) at end of

Code.
Derivation: Former § 3089, added by Stats.1981, c. 9, § 8.

Collateral References:

Witkin, Summary (9th ed) Com Prop §145
B-W Cal Civil Practice: Probate and Trust Proceedings §31:28
Cal Jur 3d Guard & C §473

§ 3090. Enforcement of orders 

     •     Historical Notes

Any order of the court made under this article may be enforced by the court by execution, the appointment of a
receiver, contempt, or by such other order or orders as the court in its discretion may from time to time deem
necessary.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 3090 continues Section 3090 of the repealed Probate Code without change.  This section is the

same in substance as Section 4380 of the Civil Code (Family Law Act).  The section adds to the
methods of enforcement (such as wage assignment under Section 3088 or division of community
property under Section 3089) that are specifically provided for elsewhere in this article.  For
background on the provisions of this article, see the Comment to this article under the article
heading. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

1991 Main Volume
Former § 3090, added by Stats.1981, c. 9, § 8, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see § 3.  For text of former section, see Appendix (App. § 1 et seq.) at end of

Code.
Derivation: Former § 3090, added by Stats.1981, c. 9, § 8.



Collateral References:

Witkin, Summary (9th ed) Com Prop §145
B-W Cal Civil Practice: Probate and Trust Proceedings §31:109
Cal Jur 3d Contpt §9; Guard & C §474

§ 3091. Rules for practice and procedure 

     •     Historical Notes

Notwithstanding any other provision of law, the Judicial Council may provide by rule for the practice and
procedure in proceedings under this article.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
3091 continues Section 3091 of the repealed Probate Code without change.  This section is the same in

substance as Civil Code Section 4001 (Family Law Act).  For background on the provisions of this
article, see the Comment to this article under the article heading.

Historical And Statutory Notes

1991 Main Volume
Former § 3091, added by Stats.1981, c. 9, § 8, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see § 3.  For text of former section, see Appendix (App. § 1 et seq.) at end of

Code.
Derivation: Former § 3091, added by Stats.1981, c. 9, § 8.

Collateral References:

Witkin, Summary (9th ed) Com Prop §141
Cal Jur 3d Guard & C §462

§ 3092. Use of other procedures for enforcement of support obligation; authority 

     •     Historical Notes

Nothing in this article affects or limits the right of the conservator or any interested person to institute an action
against any person to enforce the duty otherwise imposed by law to support the spouse having a conservator.
This article is permissive and in addition to any other procedure otherwise available to enforce the obligation of
support.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes



Law Revision Commission Comments

1990 Enactment
Section 3092 continues Section 3092 of the repealed Probate Code without change.  This section makes

clear that this article may be used as an alternative to other procedures for enforcement of a support
obligation, by a separate action for support against the spouse managing or controlling the
community property.  If a separate action is pending at the time a proceeding is brought under this
article, the general rules of civil procedure relating to abatement apply.  See the Comment to Section
3087.  The procedure provided in this article cannot be used if support is sought from separate
property of the spouse managing and controlling the community property or from some other
person; a separate action is necessary.  As to enforcement of support generally, see Civil Code §§
241-254 (Uniform Civil Liability for Support Act).  See also Code Civ.Proc. §§ 1650-1699.4
(Revised Uniform Reciprocal Enforcement of Support Act).  For background on the provisions of
this article, see the Comment to this article under the article heading. [20 Cal.L.Rev.Comm.Reports
1001 (1990)].

Historical And Statutory Notes

1991 Main Volume
Former § 3092, added by Stats.1981, c. 9, § 8, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see § 3.  For text of former section, see Appendix (App. § 1 et seq.) at end of

Code.
Derivation: Former § 3092, added by Stats.1981, c. 9, § 8.

Collateral References:

Witkin, Summary (9th ed) Com Prop §141
B-W Cal Civil Practice: Probate and Trust Proceedings §§5:1, 31:17
Cal Jur 3d Guard & C §462

Chapter 3. Proceeding For Particular Transaction

Article 3. Petition

§ 3120. Permissible allegations 

     •     Historical Notes     •     Research References

(a) Several proposed transactions may be included in one petition and proceeding under this chapter.

(b) The petition may contain inconsistent allegations and may request relief in the alternative.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments



1990 Enactment
Section 3120 continues Section 3120 of the repealed Probate Code without change.  This section

recognizes that a petition under this chapter may request the court to authorize a proposed
transaction, to make a declaration of legal capacity for the proposed transaction, or both.  See
Section 3101.  See also Sections 1020-1023 (petitions and other papers).  For background on the
provisions of this part, see the Comment to this part under the part heading. [20
Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

1991 Main Volume
Former § 3120, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see § 3.  For text of former section, see Appendix (App. § 1 et seq.) at end of

Code.
Derivation: Former § 3120, added by Stats.1979, c. 726, § 3.

Research References

Cross References

Petitions and other papers, generally, see Probate Code § 1020 et seq.
Transactions, see Probate Code §§ 3100, 3102.
1991 Main Volume

Collateral References:

Witkin, Summary (9th ed) Com Prop §137
B-W Cal Civil Practice: Probate and Trust Proceedings §§31:35, 31:53
Cal Jur 3d Guard & C §483

§ 3121. Required contents 

     •     Historical Notes     •     Research References

The petition shall set forth all of the following information:

(a) The name, age, and residence of each spouse.

(b) If one or both spouses is alleged to lack legal capacity for the proposed transaction, a statement that the
spouse has a conservator or a statement of the facts upon which the allegation is based.

(c) If there is a conservator of a spouse, the name and address of the conservator, the county in which the
conservatorship proceeding is pending, and the court number of the proceeding.

(d) If a spouse alleged to lack legal capacity for the proposed transaction is a patient in or on leave of absence
from a state institution under the jurisdiction of the State Department of Mental Health or the State Department
of Developmental Services, the name and address of the institution.

(e) The names and addresses of all of the following persons:

(1) Relatives within the second degree of each spouse alleged to lack legal capacity for the proposed
transaction.

(2) If the petition is to provide gifts or otherwise affect estate planning of the spouse who is alleged to lack



capacity, as would be properly the subject of a petition under Article 10 (commencing with Section 2580) of
Chapter 6 of Part 4 (substituted judgment) in the case of a conservatorship, the names and addresses of the
persons identified in Section 2581.

(f) A sufficient description of the property that is the subject of the proposed transaction.

(g) An allegation that the property is community property, and, if the proposed transaction involves property in
which a spouse also has a separate property interest, an allegation of good cause to include that separate
property in the transaction.

(h) The estimated value of the property.

(i) The terms and conditions of the proposed transaction, including the names of all parties thereto.

(j) The relief requested.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.1996, c. 877 (A.B.1467), § 3;
Stats.2003, c. 32 (A.B.167), § 3.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 3121 continues Section 3121 of the repealed Probate Code without change.  The relief requested

under subdivision (j) may be in the alternative.  Sections 3101, 3120.  Section 3121 states the
required contents of a petition under this chapter regardless of the relief sought.  For special
allegations that depend upon the relief sought, see Sections 3122-3123.  See also Sections
1020-1023 (petitions and other papers).  For background on the provisions of this part, see the
Comment to this part under the part heading. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

2003 Amendment
Section 3121 is amended to implement Section 3100(b) (transaction involving separate property

interest). [33 Cal.L.Rev.Comm. Reports 156 (2003)].

Historical And Statutory Notes

1996 Legislation
The 1996 amendment rewrote subd.(e).
2003 Legislation
Stats.2003, c. 32 (A.B.167), in subd.(g), added ", and, if the proposed transaction involves property in

which a spouse also has a separate property interest, an allegation of good cause to include that
separate property in the transaction".

1991 Main Volume
Former § 3121, added by Stats.1979, c. 726, § 3, amended by Stats.1982, c. 497,§ 161, relating to

similar subject matter, was repealed by Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see § 3.  For text of former section, see Appendix (App. § 1 et seq.) at end of

Code.
Derivation: Former §§ 1435, 1435.1, added by Stats.1941, c. 1220, § 2.
Former § 1435.4, added by Stats.1959, c. 125, § 5.
Former § 1435.5, added by Stats.1947, c. 413, § 2.
Former § 1435.6, formerly § 1435.20, added by Stats.1947, c. 413, p. 1027, § 2, amended by Stats.1949,

c. 1469, p. 2557, § 1, renumbered § 1435.6 and amended by Stats.1959, c. 125, p. 2011, § 7,
amended by Stats.1971, c. 1593, p. 3315, § 310.5; Stats.1977, c. 1252, p. 4445, § 364.

Former § 3121, added by Stats.1979, c. 726, § 3, amended by Stats.1982, c. 497,§ 161.



Civil Code §§ 172b, 1269a.

Research References

Cross References

Definitions,
Conservator, see Probate Code § 3004.
Conservatorship proceeding, see Probate Code § 3008.
Legal capacity, see Probate Code § 3012.

Petitions and other papers, see Probate Code § 1020 et seq.
Transactions, see Probate Code §§ 3100, 3102.

Collateral References:

Witkin, Summary (9th ed) Com Prop §137
B-W Cal Civil Practice: Probate and Trust Proceedings §§31:35, 31:36
Cal Jur 3d Guard & C §§483, 484, 485
 California Conservatorships and Guardianships (CEB, 1990) §3.15.

§ 3122. Petition for court order authorizing transaction 

     •     Historical Notes     •     Research References

If the proceeding is brought for a court order authorizing a proposed transaction, the petition shall set forth, in
addition to the information required by Section 3121, all of the following:

(a) An allegation that one of the spouses has a conservator or facts establishing lack of legal capacity of the
spouse for the proposed transaction.

(b) An allegation that the other spouse has legal capacity for the proposed transaction or has a conservator.

(c) An allegation that each spouse either: (1) joins in or consents to the proposed transaction, (2) has a
conservator, or (3) is substantially unable to manage his or her financial resources or resist fraud or undue
influence.

(d) Facts that may be relied upon to show that the authorization sought is for one or more of the following
purposes:

(1) The advantage, benefit, or best interests of the spouses or their estates.

(2) The care and support of either spouse or of such persons as either spouse may be legally obligated to
support.

(3) The payment of taxes, interest, or other encumbrances or charges for the protection and preservation of the
community property.

(4) The providing of gifts for such purposes, and to such charities, relatives (including one of the spouses),
friends, or other objects of bounty, as would be likely beneficiaries of gifts from the spouses.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes



Law Revision Commission Comments

1990 Enactment
Section 3122 continues Section 3122 of the repealed Probate Code without change.  Subdivisions (a)

and (b) include the situation where each of the spouses has a conservator.
Subdivision (c) conforms to Section 3144(a)(4).  It implements the policy of Section 3144 that the court

may not authorize a transaction without the consent of a spouse alleged to lack legal capacity unless
the spouse has a conservator or is a person for whom a conservator could be appointed.

Subdivision (d)(4) conforms to subdivision (f) of Section 3102.  See also Section 3144(b).
For background on the provisions of this part, see the Comment to this part under the part heading. [20

Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

1991 Main Volume
Former § 3122, added by Stats.1979, c. 726, § 3, amended by Stats.1982, c. 497,§ 162, relating to

similar subject matter, was repealed by Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see § 3.  For text of former section, see Appendix (App. § 1 et seq.) at end of

Code.
Derivation: Former §§ 1435, 1435.1, added by Stats.1941, c. 1220, § 2.
Former § 1435.4, added by Stats.1959, c. 125, § 5.
Former § 1435.5, added by Stats.1947, c. 413, § 2.
Former § 3122, added by Stats.1979, c. 726, § 3, amended by Stats.1982, c. 497,§ 162.
Civil Code §§ 172b, 1269a.

Research References

Cross References

Satisfaction of joinder or consent requirements, see Probate Code § 3071.

Collateral References:

Witkin, Summary (9th ed) Com Prop §137
Cal Jur 3d Guard & C §484

§ 3123. Petition for court order declaring legal capacity for transaction 

     •     Historical Notes     •     Research References

If the proceeding is brought for a court order declaring that one or both spouses has legal capacity for a
proposed transaction, the petition shall set forth, in addition to the information required by Section 3121, an
allegation of the legal capacity of such spouse or spouses for the proposed transaction.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 3123 continues Section 3123 of the repealed Probate Code without change.  This section



implements the policy of Section 3101 to permit a proceeding for a judicial declaration of legal
capacity for a transaction.  For background on the provisions of this part, see the Comment to this
part under the part heading. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

1991 Main Volume
Former § 3123, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see § 3.  For text of former section, see Appendix (App. § 1 et seq.) at end of

Code.
Derivation: Former § 3123, added by Stats.1979, c. 726, § 3.

Research References

Cross References

Authorization of proceeding, lack of legal capacity, see Probate Code § 3101.
Legal capacity, see Probate Code § 3012.

Collateral References:

Witkin, Summary (9th ed) Com Prop §137
Cal Jur 3d Guard & C §485

Article 5. Hearing And Order

§ 3140. Representation of spouse alleged to lack legal capacity; appointment of investigator, guardian, or
legal counsel; fees and costs 

     •     Historical Notes     •     Research References

(a) A conservator served pursuant to this article shall, and the Director of Mental Health or the Director of
Developmental Services given notice pursuant to Section 1461 may, appear at the hearing and represent a
spouse alleged to lack legal capacity for the proposed transaction.

(b) The court may, in its discretion and if necessary, appoint an investigator to review the proposed transaction
and report to the court regarding its advisability.

(c) If the court determines that a spouse alleged to lack legal capacity has not competently retained independent
counsel, the court may in its discretion appoint the public guardian, public administrator, or a guardian ad litem
to represent the interests of the spouse.

(d)(1) If a spouse alleged to lack legal capacity is unable to retain legal counsel, upon request of the spouse, the
court shall appoint the public defender or private counsel under Section 1471 to represent the spouse and, if that
appointment is made, Section 1472 applies.

(2) If the petition proposes a transfer of substantial assets to the petitioner from the other spouse and the court
determines that the spouse has not competently retained independent counsel for the proceeding, the court may,
in its discretion, appoint counsel for the other spouse if the court determines that appointment would be helpful
to resolve the matter or necessary to protect the interests of the other spouse.

(e) Except as provided in paragraph (1) of subdivision (d), the court may fix a reasonable fee, to be paid out of



the proceeds of the transaction or otherwise as the court may direct, for all services rendered by privately
engaged counsel, the public guardian, public administrator, or guardian ad litem, and by counsel for such
persons.

(f) The court may order the cost of the review and report by a court investigator pursuant to subdivision (b) to
be paid out of the proceeds of the transaction or otherwise as the court may direct, if the court determines that
its order would not cause a hardship.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.2008, c. 293 (A.B.1340), § 10;
Stats.2009, c. 140 (A.B.1164), § 153; Stats.2009, c. 596 (S.B.556), § 2.)

Historical Notes

Law Revision Commission Comments

Section 3140 continues Section 3140 of the repealed Probate Code without change.  Subdivision (c)
ensures that counsel will be appointed if requested by a spouse unable to retain legal counsel.
Section 1472 relates to compensation for counsel appointed under subdivision (c).  See also Code
Civ.Proc. § 372.  As to appointment of a guardian ad litem, see Section 1003.  For background on
the provisions of this part, see the Comment to this part under the part heading. [20
Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

2009 Legislation
Stats.2009, c. 140 (A.B.1164), made nonsubstantive changes to maintain the code.
Subordination of legislation by Stats.2009, c. 140 (A.B.1164), to other 2009 legislation, see Historical

and Statutory Notes under Business and Professions Code § 315.
Stats.2009, c. 596 (S.B.556), in subd.(b), inserted "and if necessary"; in subd.(e), deleted "subdivision"

preceding "paragraph"; and added subd.(f).
2009 Main Volume
Transitional provisions, see Probate Code § 3.
Stats.2008, c. 293 (A.B.1340), rewrote this section, which read:
"(a) A conservator served pursuant to this article shall, and the Director of Mental Health or the Director

of Developmental Services given notice pursuant to Section 1461 may, appear at the hearing and
represent a spouse alleged to lack legal capacity for the proposed transaction.

"(b) If a spouse alleged to lack legal capacity is not otherwise represented, the court may in its discretion
appoint the public guardian, public administrator, or a guardian ad litem to represent the interests of
the spouse.

"(c) If a spouse alleged to lack legal capacity is unable to retain legal counsel, upon request of the
spouse, the court shall appoint the public defender or private counsel under Section 1471 to
represent the spouse and, if such appointment is made, Section 1472 applies.

"(d) Except as provided in subdivision (c), the court may fix a reasonable fee, to be paid out of the
proceeds of the transaction or otherwise as the court may direct, for all services rendered by
privately engaged counsel, the public guardian, public administrator, or guardian ad litem, and by
counsel for such persons."

Former § 3140, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by
Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.  See this section.

Derivation: Former § 3140, added by Stats.1979, c. 726, § 3.
Former § 1435.2, added by Stats.1941, c. 1220, § 2.
Former § 1435.5, added by Stats.1959, c. 125, § 6, amended by Stats.1969, c. 1611, § 36.
Former § 1435.6, added as § 1435.20 by Stats.1947, c. 413, § 2, amended by Stats.1949, c. 1469, § 1,



renumbered § 1435.6 and amended by Stats.1959, c. 125, § 7, amended by Stats.1971, c. 1593, §
310.5; Stats.1977, c. 1252, § 364.

Former § 1435.7, added as § 1435.21 by Stats.1947, c. 413, p. 1027, § 2, renumbered § 1435.7 and
amended by Stats.1959, c. 125, p. 2011, § 8; Stats.1973, c. 142, p. 410, § 56; Stats.1977, c. 1252, p.
4445, § 365.

Former §§ 1435.12 to 1435.19, added by Stats.1947, c. 413, § 2.
Former § 1435.22, added by Stats.1947, c. 413, p. 1027, § 2.
Civil Code §§ 172c, 1269b.

Research References

Cross References

"Conservator" defined for purposes of this Part, see Probate Code § 3004.
Public administrators, see Probate Code § 7601 et seq.
Representation of petitioning spouse, see Probate Code § 3112.
"Transaction" defined for purposes of this Chapter, see Probate Code § 3100.
2009 Main Volume

Collateral References:

Witkin, Summary (9th ed) Com Prop §138
Witkin, Summary (9th ed) Wills §845
Witkin, Procedure (4th ed) Plead §61
B-W Cal Civil Practice: Probate and Trust Proceedings §§25:12, 25:13, 31:39
Cal Jur 3d Guard & C §487
 California Conservatorships and Guardianships (CEB, 1990) §§3.14, 3.20.

§ 3141. Presence of spouse at hearing 

     •     Historical Notes     •     Research References

(a) If a spouse is alleged to lack legal capacity for the proposed transaction and has no conservator, the spouse
shall be produced at the hearing unless unable to attend the hearing.

(b) If the spouse is not able to attend the hearing because of medical inability, such inability shall be established
(1) by the affidavit or certificate of a licensed medical practitioner or (2) if the spouse is an adherent of a
religion whose tenets and practices call for reliance upon prayer alone for healing and is under treatment by an
accredited practitioner of the religion, by the affidavit of the practitioner.

(c) Emotional or psychological instability is not good cause for absence of the spouse from the hearing unless,
by reason of such instability, attendance at the hearing is likely to cause serious and immediate physiological
damage.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 3141 continues Section 3141 of the repealed Probate Code without change.  Subdivisions (b)



and (c) are comparable to subdivisions (b) and (c) of Section 1825 (attendance of proposed
conservatee).  [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

1991 Main Volume
Former § 3141, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see § 3.  For text of former section, see Appendix (App. § 1 et seq.) at end of

Code.
Derivation: Former § 1435.7, formerly § 1435.21, added by Stats.1947, c. 413,§ 2, renumbered §

1435.7 and amended by Stats.1959, c. 125, § 8; Stats.1973, c. 142, § 56; Stats.1977, c. 1252, § 365.
Former § 1435.22, added by Stats.1947, c. 413, § 2.
Former § 3141, added by Stats.1979, c. 726, § 3.

Research References

Cross References

Representation of petitioning spouse, see Probate Code § 3112.

Collateral References:

Witkin, Summary (9th ed) Com Prop §138
B-W Cal Civil Practice: Probate and Trust Proceedings §31:40
Cal Jur 3d Guard & C §§488, 489

§ 3142. Information to be given spouse by court 

     •     Historical Notes     •     Research References

(a) If a spouse is alleged to lack legal capacity for the proposed transaction and has no conservator, the court,
before commencement of the hearing on the merits, shall inform the spouse of all of the following:

(1) A determination of lack of legal capacity for the proposed transaction may result in approval of the proposed
transaction.

(2) The spouse has the right to legal counsel of the spouse's own choosing, including the right to have legal
counsel appointed by the court if unable to retain legal counsel.

(b) This section does not apply if the spouse is absent from the hearing and is not required to attend the hearing
under the provisions of subdivision (a) of Section 3141 and any showing required by Section 3141 has been
made.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 3142 continues Section 3142 of the repealed Probate Code without change.  This section is

comparable to Sections 1823 and 1828 (information to proposed conservatee).  For background on



the provisions of this part, see the Comment to this part under the part heading. [20
Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

1991 Main Volume
Former § 3142, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see § 3.  For text of former section, see Appendix (App. § 1 et seq.) at end of

Code.
Derivation: Former § 3142, added by Stats.1979, c. 726, § 3.

Research References

Cross References

Appointment legal of counsel, see Probate Code §§ 1470 et seq., 3140.
Establishment of conservatorship,

Information to proposed conservatee by court, see Probate Code § 1828.
Petition, supplemental information, see Probate Code § 1821.

Collateral References:

Witkin, Summary (9th ed) Com Prop §138
B-W Cal Civil Practice: Probate and Trust Proceedings §31:41
Cal Jur 3d Guard & C §489

§ 3143. Order declaring legal capacity 

     •     Historical Notes     •     Research References

(a) If the petition requests that the court make an order declaring a spouse to have legal capacity for the
proposed transaction and the court determines that the spouse has legal capacity for the proposed transaction,
the court shall so order.

(b) If the petition alleges that a spouse having no conservator lacks legal capacity for the proposed transaction
and the court determines that the spouse has legal capacity for the transaction, the court shall make an order so
declaring.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 3143 continues Section 3143 of the repealed Probate Code without change.  This section

implements the policy of Section 3101 to permit a proceeding under this chapter for a declaration of
legal capacity for a transaction.  For general provisions relating to hearings and orders, see Sections
1040-1050.  For background on the provisions of this part, see the Comment to this part under the
part heading. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].



Historical And Statutory Notes

1991 Main Volume
Former § 3143, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see § 3.  For text of former section, see Appendix (App. § 1 et seq.) at end of

Code.
Derivation: Former § 3143, added by Stats.1979, c. 726, § 3.

Research References

Cross References

Authorization of proceedings, see Probate Code § 3101.
Hearings and orders, see Probate Code § 1040 et seq.
Legal capacity, see Probate Code § 3012.

Collateral References:

Witkin, Summary (9th ed) Com Prop §139
B-W Cal Civil Practice: Probate and Trust Proceedings §31:42
Cal Jur 3d Guard & C §490

§ 3144. Order authorizing transaction 

     •     Historical Notes     •     Research References

(a) The court may authorize the proposed transaction if the court determines all of the following:

(1) The property that is the subject of the proposed transaction is community property of the spouses, and, if the
proposed transaction involves property in which a spouse also has a separate property interest, that there is good
cause to include that separate property in the transaction.

(2) One of the spouses then has a conservator or otherwise lacks legal capacity for the proposed transaction.

(3) The other spouse either has legal capacity for the proposed transaction or has a conservator.

(4) Each of the spouses either (i) joins in or consents to the proposed transaction, (ii) has a conservator, or (iii)
is substantially unable to manage his or her own financial resources or resist fraud or undue influence.
Substantial inability may not be proved by isolated incidents of negligence or improvidence.

(5) The proposed transaction is one that should be authorized under this chapter.

(b) If the proposed transaction is to provide gifts or otherwise affect estate planning of the spouse who is
alleged to lack capacity, as would be properly the subject of a petition under Article 10 (commencing with
Section 2580) of Chapter 6 of Part 4 (substituted judgment) in the case of a conservatorship, the court may
authorize the transaction under this chapter only if the transaction is one that the court would authorize under
that article.

(c) If the court determines under subdivision (a) that the transaction should be authorized, the court shall so
order and may authorize the petitioner to do and perform all acts and to execute and deliver all papers,
documents, and instruments necessary to effectuate the order.

(d) In an order authorizing a transaction, the court may prescribe any terms and conditions as the court in its



discretion determines appropriate, including, but not limited to, requiring joinder or consent of another person.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.1996, c. 877 (A.B.1467), § 5;
Stats.2003, c. 32 (A.B.167), § 4.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 3144 continues Section 3144 of the repealed Probate Code without change.  For general

provisions relating to hearings and orders, see Sections 1040-1050.  For background on the
provisions of this part, see the Comment to this part under the part heading. [20
Cal.L.Rev.Comm.Reports 1001 (1990)].

2003 Amendment
Section 3144 is amended to implement Section 3100(b) (transaction involving separate property

interest). [33 Cal.L.Rev.Comm. Reports 158 (2003)].

Historical And Statutory Notes

1996 Legislation
The 1996 amendment rewrote subd.(b) and, in subd.(d), made nonsubstantive changes.
2003 Legislation
Stats.2003, c. 32 (A.B.167), in subd.(a), at the end of the subdivision, added ", and, if the proposed

transaction involves property in which a spouse also has a separate property interest, that there is
good cause to include that separate property in the transaction"; and, in subd.(d), substituted "any"
for "such" prior to "terms and conditions".

1991 Main Volume
Former § 3144, added by Stats.1979, c. 726, § 3, amended by Stats.1982, c. 497,§ 163, relating to

similar subject matter, was repealed by Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see § 3.  For text of former section, see Appendix (App. § 1 et seq.) at end of

Code.
Derivation: Former § 1435.2, added by Stats.1947, c. 413, p. 1025, § 2, amended by Stats.1959, c. 125,

p. 2009, § 3; Stats.1976, c. 1357, p. 6182, § 4.
Former § 1435.3, added by Stats.1941, c. 1220, p. 3031, § 2. Civil Code §§ 172d, 1269c.
Former § 1435.8, formerly § 1435.23, added by Stats.1947, c. 413, p. 1027, § 2, renumbered § 1435.8

and amended by Stats.1959, c. 125, p. 2011, § 9.
Former § 1435.24, added by Stats.1947, c. 413, p. 1027, § 2.
Former § 3144, added by Stats.1979, c. 726, § 3, amended by Stats.1982, c. 497,§ 163.

Research References

Cross References

Conclusiveness of judgment, see Code of Civil Procedure § 1908.
Determination of character of property, see Probate Code § 3101.
Fraud, see Civil Code § 1571 et seq.
Hearings and orders, generally, see Probate Code § 1040 et seq.
Negligence, see Civil Code § 1714.
Protection of rights of spouse who lacks legal capacity, see Probate Code § 3057.
Rights of spouses in proceeds of transaction, see Probate Code § 3020.



Satisfaction of joinder or consent requirements, see Probate Code § 3071.
Undue influence, see Civil Code § 1575.

Collateral References:

Witkin, Summary (9th ed) Com Prop §139
Miller & Starr, Cal Real Estate 2d §12:42
B-W Cal Civil Practice: Probate and Trust Proceedings §§31:43, 31:54
Cal Jur 3d Guard & C §492

§ 3145. Effect of determination of lack of legal capacity 

     •     Historical Notes     •     Research References

A court determination pursuant to this chapter that a spouse lacks legal capacity for the proposed transaction
affects the legal capacity of the spouse for that transaction alone and has no effect on the legal capacity of the
spouse for any other purpose.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 3145 continues Section 3145 of the repealed Probate Code without change.  This section makes

clear that a determination of lack of legal capacity under this chapter is limited in scope.  See also
Section 3012 (legal capacity).  For background on the provisions of this part, see the Comment to
this part under the part heading. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

1991 Main Volume
Former § 3145, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see § 3.  For text of former section, see Appendix (App. § 1 et seq.) at end of

Code.
Derivation: Former § 3145, added by Stats.1979, c. 726, § 3.

Research References

Cross References

Conclusiveness of judgment, see Code of Civil Procedure § 1908.
Legal capacity, see Probate Code § 3012.

Collateral References:

Witkin, Summary (9th ed) Com Prop §139
Cal Jur 3d Guard & C §491



Part 7. Capacity Determinations And Health Care Decisions For Adult Without Conservator

§ 3200. Definitions 

     •     Historical Notes     •     Research References

As used in this part:

(a) "Health care" means any care, treatment, service, or procedure to maintain, diagnose, or otherwise affect a
patient's physical or mental condition.

(b) "Health care decision" means a decision regarding the patient's health care, including the following:

(1) Selection and discharge of health care providers and institutions.

(2) Approval or disapproval of diagnostic tests, surgical procedures, programs of medication.

(3) Directions to provide, withhold, or withdraw artificial nutrition and hydration and all other forms of health
care, including cardiopulmonary resuscitation.

(c) "Health care institution" means an institution, facility, or agency licensed, certified, or otherwise authorized
or permitted by law to provide health care in the ordinary course of business.

(d) "Patient" means an adult who does not have a conservator of the person and for whom a health care decision
needs to be made.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.1999, c. 658 (A.B.891), § 15,
operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 3200 continues Section 3200 of the repealed Probate Code without change.  For background on

the provisions of this part, see the Comment to this part under the part heading. [20
Cal.L.Rev.Comm.Reports 1001 (1990)].

1999 Amendment
Section 3200 is amended to adopt definitions that are consistent with the Health Care Decisions Law.

See Section 4500 et seq. The definition of "health care decision" in subdivision (b) makes clear, as
used in other provisions in this part, that court-authorized health care decisions include end-of-life
decisions. See Section 3208(c). This is consistent with the scope of the Health Care Decisions Law.
[29 Cal.L.Rev.Comm. Reports 1 (1999)]

Historical And Statutory Notes

1999 Legislation
Stats.1999, c. 658 (A.B.891) rewrote the section, which formerly read:
"As used in this part, "patient' means an adult who does not have a conservator of the person and who is

in need of medical treatment."
1991 Main Volume



Former § 3200, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by
Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.

Transitional provisions, see § 3.  For text of former section, see Appendix (App. § 1 et seq.) at end of
Code.

Derivation: Former § 3200, added by Stats.1979, c. 726, § 3.

Research References

Cross References

Fee for filing petition commencing or opposition papers concerning certain probate proceedings, see
Government Code § 70655.

Medical treatment of ward or conservatee, consent, see Probate Code § 2353 et seq.
Powers and duties of guardian or conservator of the person, see Probate Code§ 2350 et seq.

Law Review And Journal Commentaries

Nonconsensual HIV testing in the health care setting: The case for extending the occupational
protections of California Proposition 96 to health care workers.  26 Loy.L.A.L.Rev. 1251 (1993).

1991 Main Volume

Collateral References:

Witkin, Summary (9th ed) Wills §825
The Rutter Group, Probate (Ross) §§1:48.11, 1:158, 1:159
B-W Cal Civil Practice: Probate and Trust Proceedings §§25:1, 25:26, 31:55, 31:56, 31:65
Cal Jur 3d Guard & C §441; Heal Art §312

§ 3201. Petition 

     •     Historical Notes     •     Research References

(a) A petition may be filed to determine that a patient has the capacity to make a health care decision
concerning an existing or continuing condition.

(b) A petition may be filed to determine that a patient lacks the capacity to make a health care decision
concerning specified treatment for an existing or continuing condition, and further for an order authorizing a
designated person to make a health care decision on behalf of the patient.

(c) One proceeding may be brought under this part under both subdivisions (a) and (b).

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.1995, c. 842 (S.B.730), § 9;
Stats.1996, c. 178 (S.B.1650), § 9; Stats.1999, c. 658 (A.B.891), § 16, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 3201 continues Section 3201 of the repealed Probate Code without change.  This section is

similar to a portion of subdivision (b) of Section 2357.  For background on the provisions of this
part, see the Comment to this part under the part heading.

In the ordinary, nonemergency case, medical treatment may be given to a person only with the person's



informed consent.  See Cobbs v. Grant, 8 Cal.3d 229, 502 P.2d 1, 104 Cal.Rptr. 505 (1972).  If the
person is incompetent or is otherwise unable to give informed consent and has no conservator, the
physician may be willing to proceed with the consent of the person's nearest relative.  See id. at 244,
502 P.2d at 10, 104 Cal.Rptr. at 514.  However, if treatment is not available because of a question of
the validity of the consent, court intervention may be needed to authorize the treatment and to
protect medical personnel and facilities from later legal action based upon asserted lack of consent.
[20 Cal.L.Rev.Comm.Reports 1001 (1990)].

1999 Amendment
Subdivisions (a) and (b) of Section 3201 are amended to use the terminology of Section 3200 and make

the language internally consistent. See Section 3200 Comment. Other technical, nonsubstantive
changes are also made.

Subdivision (d) is continued in Section 3208(b) (order authorizing treatment) without substantive
change. See Section 3208 Comment.

Subdivision (e) is continued in Section 3210(c) (supplemental, alternative procedure) without
substantive change. Subdivision (f) is continued in Section 3210(a) without substantive change. See
Section 3210 Comment.

Subdivision (g) is continued in Section 3212 (choice of treatment by spiritual means) without
substantive change. See Section 3212 Comment. [29 Cal.L.Rev.Comm. Reports 1 (1999)]

Historical And Statutory Notes

1995 Legislation
The 1995 amendment rewrote the section, which had read:
"If a patient requires medical treatment for an existing or continuing medical condition and the patient is

unable to give an informed consent to such medical treatment, a petition may be filed under this part
for an order authorizing such medical treatment and authorizing the petitioner to give consent to
such treatment on behalf of the patient."

Sections 12 and 13 of Stats.1995, c. 842 (S.B.730), provide:
"Sec. 12. This act shall be known and may be cited as the Due Process in Competence Determinations

Act.
"Sec. 13. This act shall not apply to proceedings under the Welfare and Institutions Code."
1996 Legislation
The 1996 amendment, in subd.(e), substituted "1418.8" for "1418".
1999 Legislation
Stats.1999, c. 658 (A.B.891) rewrote the section, which formerly read:
"(a) A petition may be filed to determine that a patient has the capacity to give informed consent to a

specified medical treatment for an existing or continuing medical condition.
"(b) A petition may be filed to determine that a patient lacks the capacity to give informed consent to a

specified medical treatment for an existing or continuing medical condition, and further for an order
authorizing a designated person to give consent to such treatment on behalf of the patient.

"(c) One proceeding may be brought under this part under both subdivisions (a) and (b).
"(d) In determining whether a person's mental functioning is so severely impaired that the person lacks

the capacity to give informed consent to any form of medical treatment, the court may take into
consideration the frequency, severity and duration of periods of impairment.

"(e) Nothing in this part shall supersede the right that any person may have under existing law to make
medical decisions on behalf of a patient, or affect the decisionmaking process of a long-term health
care facility, as defined in subdivision (b) of Section 1418.8 of the Health and Safety Code.

"(f) This chapter is permissive and cumulative for the relief to which it applies.
"(g) Nothing in this part shall be construed to supersede or impair the right of any individual to choose

treatment by spiritual means in lieu of medical treatment, nor shall any person choosing treatment by
spiritual means, in accordance with the tenets and practices of that individual's established religious
tradition, be required to submit to medical testing of any kind pursuant to a determination of
competency."



1991 Main Volume
Former § 3201, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see § 3.  For text of former section, see Appendix (App. § 1 et seq.) at end of

Code.
Derivation: Former § 3201, added by Stats.1979, c. 726, § 3.

Research References

Cross References

Medical treatment of ward, see Probate Code § 2353 et seq.
Order authorizing treatment, see Probate Code § 3208.
Petitions and other papers, generally, see Probate Code § 1020 et seq.

Law Review And Journal Commentaries

Assessing mental capacity and susceptibility to undue influence. James E. Spar, Marc Hankin and
Ann B. Stodden, 13 Behavioral Sciences and the Law 391 (1995).

Mind over matters; The question of an elder's legal capacity nearly always involves issues of fraud
and undue influence.  Sherrill Y. Tanibata, 30 L.A. Law. 28 (Oct. 2007).

Nonconsensual HIV testing in the health care setting: The case for extending the occupational
protections of California Proposition 96 to health care workers.  26 Loy.L.A.L.Rev. 1251 (1993).

1991 Main Volume

Collateral References:

Witkin, Summary (9th ed) Torts §353
Witkin, Summary (9th ed) Wills §825
B-W Cal Civil Practice: Probate and Trust Proceedings §§25:26, 31:55
Cal Transactions Forms: Estate Planning §§8:9, 8:33, 8:61
Cal Jur 3d Guard & C §441

§ 3202. Jurisdiction and venue 

     •     Historical Notes     •     Research References

The petition may be filed in the superior court of any of the following counties:

(a) The county in which the patient resides.

(b) The county in which the patient is temporarily living.

(c) Such other county as may be in the best interests of the patient.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 3202 continues Section 3202 of the repealed Probate Code without change.  This section



provides liberal venue rules for determining the county in which the petition is to be filed.  See also
the Comment to Section 2201.  For background on the provisions of this part, see the Comment to
this part under the part heading. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

1991 Main Volume
Former § 3202, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see § 3.  For text of former section, see Appendix (App. § 1 et seq.) at end of

Code.
Derivation: Former § 3202, added by Stats.1979, c. 726, § 3.

Research References

Cross References

Guardianship and conservatorship proceedings, jurisdiction and venue, see Probate Code § 2200 et
seq.

Collateral References:

Witkin, Summary (9th ed) Wills §825
B-W Cal Civil Practice: Probate and Trust Proceedings §§5:1, 31:60
Cal Jur 3d Guard & C §444

§ 3203. Persons authorized to file petition 

     •     Historical Notes     •     Research References

A petition may be filed by any of the following:

(a) The patient.

(b) The patient's spouse.

(c) A relative or friend of the patient, or other interested person, including the patient's agent under a power of
attorney for health care.

(d) The patient's physician.

(e) A person acting on behalf of the health care institution in which the patient is located if the patient is in a
health care institution.

(f) The public guardian or other county officer designated by the board of supervisors of the county in which
the patient is located or resides or is temporarily living.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.1999, c. 658 (A.B.891), § 17,
operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments



1990 Enactment
Section 3203 continues Section 3203 of the repealed Probate Code without change.  This section permits

any interested person to file a petition under this part, including a person acting on behalf of the
medical facility if the patient is in a medical facility.  For background on the provisions of this part,
see the Comment to this part under the part heading. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

1999 Amendment
Section 3203 is amended to use the terminology of Section 3200. See Section 3200 Comment. Other

technical, nonsubstantive changes are also made. Subdivision (c) is amended to make clear that an
agent under a power of attorney for health care is an interested person. See Section 4607 ("agent"
defined under Health Care Decisions Law).  [29 Cal.L.Rev.Comm. Reports 1 (1999)]

Historical And Statutory Notes

1999 Legislation
Stats.1999, c. 658 (A.B.891) rewrote the section, which formerly read:
"A petition may be filed by any of the following:
"(a) The patient.
"(b) The spouse of the patient.
"(c) A relative or friend of the patient or other interested person.
"(d) The patient's physician.
"(e) A person acting on behalf of the medical facility in which the patient is located if the patient is in a

medical facility.
"(f) The public guardian or such other county officer as is designated by the board of supervisors of the

county in which the patient is located or resides or is temporarily living."
1991 Main Volume
Former § 3203, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see § 3.  For text of former section, see Appendix (App. § 1 et seq.) at end of

Code.
Derivation: Former § 3203, added by Stats.1979, c. 726, § 3.

Research References

Cross References

Interested person, defined, see Probate Code § 1424.
Public guardian, generally, see Probate Code § 2900 et seq.

Collateral References:

Witkin, Summary (9th ed) Wills §825
B-W Cal Civil Practice: Probate and Trust Proceedings §31:58
Cal Jur 3d Guard & C §442

§ 3204. Contents of petition 

     •     Historical Notes     •     Research References

The petition shall state, or set forth by a medical declaration attached to the petition, all of the following known
to the petitioner at the time the petition is filed:

(a) The condition of the patient's health that requires treatment.



(b) The recommended health care that is considered to be medically appropriate.

(c) The threat to the patient's condition if authorization for the recommended health care is delayed or denied by
the court.

(d) The predictable or probable outcome of the recommended health care.

(e) The medically available alternatives, if any, to the recommended health care.

(f) The efforts made to obtain consent from the patient.

(g) If the petition is filed by a person on behalf of a health care institution, the name of the person to be
designated to give consent to the recommended health care on behalf of the patient.

(h) The deficit or deficits in the patient's mental functions listed in subdivision (a) of Section 811 that are
impaired, and an identification of a link between the deficit or deficits and the patient's inability to respond
knowingly and intelligently to queries about the recommended health care or inability to participate in a
decision about the recommended health care by means of a rational thought process.

(i) The names and addresses, so far as they are known to the petitioner, of the persons specified in subdivision
(b) of Section 1821.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.1995, c. 842 (S.B.730), § 10;
Stats.1996, c. 178 (S.B.1650), § 10; Stats.1996, c. 563 (S.B.392), § 15; Stats.1999, c. 658 (A.B.891), § 18,
operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 3204 continues Section 3204 of the repealed Probate Code without change.  This section is

comparable to subdivision (c) of Section 2357.  See also Sections 1020-1023 (petitions and other
papers).  For background on the provisions of this part, see the Comment to this part under the part
heading. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

1999 Amendment
Section 3204 is amended to use the terminology of Section 3200. See Section 3200 Comment. Other

technical, nonsubstantive changes are also made. The reference to "informed" consent is omitted as
unnecessary. See Section 3208.5 Comment. [29 Cal.L.Rev.Comm. Reports 1 (1999)]

Historical And Statutory Notes

1995 Legislation
The 1995 amendment, in the introductory sentence, substituted "declaration" for "affidavit" following

"medical"; and added subd.(h), relating to the deficits in the patient's mental functions.
Sections 12 and 13 of Stats.1995, c. 842 (S.B.730), provide:
"Sec. 12. This act shall be known and may be cited as the Due Process in Competence Determinations

Act.
"Sec. 13. This act shall not apply to proceedings under the Welfare and Institutions Code."
1996 Legislation
The 1996 amendment, in subd.(h), substituted "Section 811" for "Section 812"; and added subd.(i),

requiring names and addresses.
1999 Legislation
Stats.1999, c. 658 (A.B.891) rewrote the section, which formerly read:



"The petition shall state, or set forth by medical declaration attached thereto, all of the following so far
as is known to the petitioner at the time the petition is filed:

"(a) The nature of the medical condition of the patient which requires treatment.
"(b) The recommended course of medical treatment which is considered to be medically appropriate.
"(c) The threat to the health of the patient if authorization for the recommended course of treatment is

delayed or denied by the court.
"(d) The predictable or probable outcome of the recommended course of treatment.
"(e) The medically available alternatives, if any, to the course of treatment recommended.
"(f) The efforts made to obtain an informed consent from the patient.
"(g) If the petition is filed by a person on behalf of a medical facility, the name of the person to be

designated to give consent to the recommended course of treatment on behalf of the patient.
"(h) The deficit or deficits in the patient's mental functions listed in subdivision (a) of Section 811 which

are impaired, and identifying a link between the deficit or deficits and the patient's inability to
respond knowingly and intelligently to queries about the recommended medical treatment or
inability to participate in a treatment decision about the recommended medical treatment by means
of a rational thought process.

"(i) The names and addresses, so far as they are known to the petitioner, of the persons specified in
subdivision (b) of Section 1821."

1991 Main Volume
Former § 3204, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see § 3.  For text of former section, see Appendix (App. § 1 et seq.) at end of

Code.
Derivation: Former § 3204, added by Stats.1979, c. 726, § 3.

Research References

Cross References

Affidavits, see Code of Civil Procedure §§ 2003, 2009 et seq.
Court ordered medical treatment of ward or conservatee, see Probate Code § 2353 et seq.
Petitions and other papers, generally, see Probate Code § 1020 et seq.

Law Review And Journal Commentaries

Mind over matters; The question of an elder's legal capacity nearly always involves issues of fraud
and undue influence.  Sherrill Y. Tanibata, 30 L.A. Law. 28 (Oct. 2007).

Review of Selected 1995 California Legislation.  27 Pac.L.J. 349 (1996).

Collateral References:

Witkin, Summary (9th ed) Wills §825
B-W Cal Civil Practice: Probate and Trust Proceedings §§31:59, 31:65
Cal Transactions Forms: Estate Planning §§8:9, 8:33, 8:61
Cal Jur 3d Guard & C §443

§ 3205. Appointment of legal counsel 

     •     Historical Notes     •     Research References

Upon the filing of the petition, the court shall determine the name of the attorney the patient has retained to
represent the patient in the proceeding under this part or the name of the attorney the patient plans to retain for
that purpose.  If the patient has not retained an attorney and does not plan to retain one, the court shall appoint



the public defender or private counsel under Section 1471 to consult with and represent the patient at the
hearing on the petition and, if such appointment is made, Section 1472 applies.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 3205 continues Section 3205 of the repealed Probate Code without change.  For background on

the provisions of this part, see the Comment to this part under the part heading. [20
Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

1991 Main Volume
Former § 3205, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see § 3.  For text of former section, see Appendix (App. § 1 et seq.) at end of

Code.
Derivation: Former § 3205, added by Stats.1979, c. 726, § 3.

Research References

Cross References

Appointment legal of counsel, see Probate Code § 1470 et seq.
Public defender, duty to represent persons not financially able to employ counsel, see Government

Code § 27706.

Collateral References:

Witkin, Summary (9th ed) Wills §§825, 845
B-W Cal Civil Practice: Probate and Trust Proceedings §§25:12, 25:13
Cal Jur 3d Guard & C §445

§ 3206. Notice of hearing and copy of petition; service; exceptions; considerations by court 

     •     Historical Notes     •     Research References

(a) Not less than 15 days before the hearing, notice of the time and place of the hearing and a copy of the
petition shall be personally served on the patient, the patient's attorney, and the agent under the patient's power
of attorney for health care, if any.

(b) Not less than 15 days before the hearing, notice of the time and place of the hearing and a copy of the
petition shall be mailed to the following persons:

(1) The patient's spouse, if any, at the address stated in the petition.

(2) The patient's relatives named in the petition at their addresses stated in the petition.

(c) For good cause, the court may shorten or waive notice of the hearing as provided by this section.  In



determining the period of notice to be required, the court shall take into account both of the following:

(1) The existing medical facts and circumstances set forth in the petition or in a medical declaration attached to
the petition or in a medical declaration presented to the court.

(2) The desirability, where the condition of the patient permits, of giving adequate notice to all interested
persons.

CREDIT(S)
(Added by Stats.1996, c. 563 (S.B.392), § 17.  Amended by Stats.1999, c. 658 (A.B.891), § 19, operative July
1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Amendment
Subdivision (b) of Section 3206 is amended to correct the reference to a "proposed conservatee." See

Section 3200(d) ("patient" defined).
Subdivision (c) is amended to replace the references to "affidavit," in conformity with Section 3204. [29

Cal.L.Rev.Comm. Reports 1 (1999)]

Historical And Statutory Notes

1996 Legislation
Former § 3206 was repealed by Stats.1996, c. 563 (S.B.392), § 16.  See this section.
1999 Legislation
Stats.1999, c. 658 (A.B.91) rewrote the section, which formerly read:
"(a) Not less than 15 days before the hearing, notice of the time and place of the hearing and a copy of

the petition shall be personally served on the patient and the patient's attorney.
"(b) Not less than 15 days before the hearing, notice of the time and place of the hearing and a copy of

the petition shall be mailed to the following persons:
"(1) The spouse, if any, of the proposed conservatee at the address stated in the petition.
"(2) The relatives named in the petition at their addresses stated in the petition.
"(c) For good cause, the court may shorten or waive notice of the hearing as provided by this section.  In

determining the period of notice to be required, the court shall take into account both of the
following:

"(1) The existing medical facts and circumstances set forth in the petition or in a medical affidavit
attached to the petition or in a medical affidavit presented to the court.

"(2) The desirability, where the condition of the patient permits, of giving adequate notice to all
interested persons."

Derivation: Former § 3206, added by Stats.1990, c. 79, § 14.
1991 Main Volume
Former § 3206, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see § 3.  For text of former section, see Appendix (App. § 1 et seq.) at end of

Code.
Derivation: Former § 3206, added by Stats.1979, c. 726, § 3.

Research References

Cross References



Affidavits, see Code of Civil Procedure §§ 2003, 2009 et seq.
Notices,

Generally, see Probate Code § 1460 et seq.
Proof of giving notice, see Probate Code § 1260 et seq.

Collateral References:

Witkin, Summary (9th ed) Wills §825
B-W Cal Civil Practice: Probate and Trust Proceedings §31:62
Cal Jur 3d Guard & C §§446, 447

§ 3207. Submission for determination on medical declarations 

     •     Historical Notes     •     Research References

Notwithstanding Section 3206, the matter presented by the petition may be submitted for the determination of
the court upon proper and sufficient medical declarations if the attorney for the petitioner and the attorney for
the patient so stipulate and further stipulate that there remains no issue of fact to be determined.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.1999, c. 658 (A.B.891), § 20,
operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Amendment
Section 3207 is amended to eliminate the reference to "affidavits," in conformity with Section 3204. [29

Cal.L.Rev.Comm. Reports 1 (1999)]
1990 Enactment
Section 3207 continues Section 3207 of the repealed Probate Code without change.  This section is

comparable to subdivision (g) of Section 2357.  For background on the provisions of this part, see
the Comment to this part under the part heading. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

1999 Legislation
Stats.1999, c. 658 (A.B.891), preceding "declarations" deleted "affidavits or".
1991 Main Volume
Former § 3207, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see § 3.  For text of former section, see Appendix (App. § 1 et seq.) at end of

Code.
Derivation: Former § 3207, added by Stats.1979, c. 726, § 3.

Research References

Cross References

Notice of hearing generally, see Probate Code § 1200 et seq.

Collateral References:



Witkin, Summary (9th ed) Wills §825
B-W Cal Civil Practice: Probate and Trust Proceedings §31:63
Cal Jur 3d Guard & C §447

§ 3208. Order authorizing health care 

     •     Historical Notes     •     Research References

(a) Except as provided in subdivision (b), the court may make an order authorizing the recommended health
care for the patient and designating a person to give consent to the recommended health care on behalf of the
patient if the court determines from the evidence all of the following:

(1) The existing or continuing condition of the patient's health requires the recommended health care.

(2) If untreated, there is a probability that the condition will become life-endangering or result in a serious
threat to the physical or mental health of the patient.

(3) The patient is unable to consent to the recommended health care.

(b) In determining whether the patient's mental functioning is so severely impaired that the patient lacks the
capacity to make any health care decision, the court may take into consideration the frequency, severity, and
duration of periods of impairment.

(c) The court may make an order authorizing withholding or withdrawing artificial nutrition and hydration and
all other forms of health care and designating a person to give or withhold consent to the recommended health
care on behalf of the patient if the court determines from the evidence all of the following:

(1) The recommended health care is in accordance with the patient's best interest, taking into consideration the
patient's personal values to the extent known to the petitioner.

(2) The patient is unable to consent to the recommended health care.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.1990, c. 710 (S.B.1775), § 12,
operative July 1, 1991; Stats.1995, c. 842 (S.B.730), § 11; Stats.1999, c. 658 (A.B.891), § 21, operative July 1,
2000.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 3028 continues Section 3208 of the repealed Probate Code without change.  Subdivision (a) is

comparable to subdivision (h) of Section 2357.  The person designated to give consent may be called
upon to make decisions on particular matters that arise within the authorized course of medical
treatment.  Subdivision (b) makes clear that this part applies only to the case where the patient either
lacks capacity to give informed consent or is in such condition that the patient is unable to give
consent.  For background on the provisions of this part, see the Comment to this part under the part
heading. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

1990 Amendment
Section 3208 (enacted as a part of the new Probate Code by 1990 Cal.Stat. ch. 79 § 14) was amended by

1990 Cal.Stat. ch. 710 § 12.  The amendment expanded subdivision (a)(2) to include a serious threat
to mental health as a condition that justifies court authorization of medical treatment.  See also
Section 2357.  For background on the 1990 amendment, see Recommendation Relating to



Court-Authorized Medical Treatment, 20 Cal.L.Revision Comm'n Reports 537 (1990).  [20
Cal.L.Rev.Comm. Reports 1001 (1990)].

1999 Amendment
Subdivision (a) of Section 3208 is amended to use the terminology of Section 3200. See Section 3200

Comment. Other technical, nonsubstantive changes are also made. The reference to "informed"
consent has been omitted as surplus. See Section 3805 Comment.

New subdivision (b) continues former subdivision (d) of Section 3201 without substantive change.
A new subdivision (c) is added to permit withholding or withdrawal of health care, including artificial

nutrition and hydration. This amendment extends the authority of the court to authorize health care
decisions to the same extent as surrogates and subject to the same standards as provided in the
Health Care Decisions Law. See, e.g., Sections 4684 (standard governing agent's health care
decisions under power of attorney for health care), 4714 (standard governing surrogate's health care
decisions).

Former subdivisions (b)-(d) are continued in Section 3208.5 without substantive change. See Section
3208.5 Comment. [29 Cal.L.Rev.Comm. Reports App. 6 (1999)]

Historical And Statutory Notes

1995 Legislation
The 1995 amendment rewrote and revised into subds.(b) and (c) most of the former text of subd.(b),

which had read:
"(b) If the patient has the capacity to give an informed consent to the recommended course of medical

treatment but refuses to do so, the court is not authorized to make an order under this part.  If an
order has been made under this part, the order shall be revoked if the court determines that the
patient has recovered the capacity to give informed consent to the recommended course of medical
treatment.  Until revoked or modified, the order is effective authorization of the course of medical
treatment."

The 1995 amendment also added subd.(d), relating to judicial determination of the patient's acceptance
or refusal of treatment; and made nonsubstantive changes.

Sections 12 and 13 of Stats.1995, c. 842 (S.B.730), provide:
"Sec. 12. This act shall be known and may be cited as the Due Process in Competence Determinations

Act.
"Sec. 13. This act shall not apply to proceedings under the Welfare and Institutions Code."
1999 Legislation
Stats.1999, c. 658 (A.B.891) rewrote the section, which formerly read:
"(a) The court may make an order authorizing the recommended course of medical treatment of the

patient and designating a person to give consent to the recommended course of medical treatment on
behalf of the patient if the court determines from the evidence all of the following:

"(1) The existing or continuing medical condition of the patient requires the recommended course of
medical treatment.

"(2) If untreated, there is a probability that the condition will become life-endangering or result in a
serious threat to the physical or mental health of the patient.

"(3) The patient is unable to give an informed consent to the recommended course of treatment.
"(b) If the patient has the capacity to give informed consent to the recommended course of medical

treatment, the court shall so find in its order.
"(c) If the court finds that the patient has the capacity to give informed consent to the recommended

course of medical treatment, but that the patient refuses consent, the court shall not make an order
authorizing the course of recommended medical treatment or designating a person to give consent to
such treatment.  If an order has been made authorizing the recommended course of medical
treatment and designating a person to give consent to that treatment, the order shall be revoked if the
court determines that the patient has recovered the capacity to give informed consent to the
recommended course of medical treatment.  Until revoked or modified, the order is effective
authorization for the course of medical treatment.



(d) In a proceeding under this part, where the court has determined that the patient has the capacity to
give informed consent, the court shall, if requested, determine whether the patient has accepted or
refused the recommended course of treatment, and whether a patient's consent to the recommended
course of treatment is an informed consent."

1991 Main Volume
This section first took effect in its 1990 amended form since the 1990 addition and the 1990 amendment

became operative on the same date.
Former § 3208, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see § 3.  For text of former section, see Appendix (App. § 1 et seq.) at end of

Code.
Derivation: Former § 3208, added by Stats.1979, c. 726, § 3.

Research References

Law Review And Journal Commentaries

Assessing mental capacity and susceptibility to undue influence. James E. Spar, Marc Hankin and
Ann B. Stodden, 13 Behavioral Sciences and the Law 391 (1995).

Ethical postures of futility and California's Uniform Health Care Decisions Act.  75 S.Cal.L.Rev.
1217 (2002).

Nonconsensual HIV testing in the health care setting: The case for extending the occupational
protections of California Proposition 96 to health care workers.  26 Loy.L.A.L.Rev. 1251 (1993).

Review of Selected 1990 California Legislation.  22 Pac.L.J. 344 (1991).

Collateral References:

Witkin, Summary (9th ed) Wills §825
B-W Cal Civil Practice: Probate and Trust Proceedings §§31:64, 31:66
Cal Transactions Forms: Estate Planning §§8:9, 8:33, 8:61
Cal Jur 3d Guard & C §448
Mental competency of patient to consent to surgical operation or medical treatment.  25 ALR3d

1439.

§ 3208.5. Patient with capacity to consent; court findings and orders 

     •     Historical Notes     •     Research References

In a proceeding under this part:

(a) Where the patient has the capacity to consent to the recommended health care, the court shall so find in its
order.

(b) Where the court has determined that the patient has the capacity to consent to the recommended health care,
the court shall, if requested, determine whether the patient has accepted or refused the recommended health
care, and whether the patient's consent to the recommended health care is an informed consent.

(c) Where the court finds that the patient has the capacity to consent to the recommended health care, but that
the patient refuses consent, the court shall not make an order authorizing the recommended health care or
designating a person to give consent to the recommended health care.  If an order has been made authorizing the
recommended health care and designating a person to give consent to the recommended health care, the order
shall be revoked if the court determines that the patient has recovered the capacity to consent to the
recommended health care.  Until revoked or modified, the order is effective authorization for the recommended



health care.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 22, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 3208.5 continues former subdivisions (b)-(d) of Section 3208 without substantive change. The

subdivisions have been placed in a different order. Terminology has been conformed to the
definitions in Section 3200. Thus, for example, "health care" replaces "medical treatment" appearing
in the former provision. Except in subdivision (b), references to "informed" consent have been
omitted as surplus and for consistency with other provisions in this part and in the Health Care
Decisions Law (Section 4600 et seq.). To be effective, the patient's consent must satisfy the law of
informed consent. [29 Cal.L.Rev.Comm. Reports 1 (1999)]

Research References

Law Review And Journal Commentaries

Chapter 658: California's health care decisions law.  Jeanine Lewis, 31 McGeorge L.Rev. 501
(2000).

§ 3209. Continuing jurisdiction of court 

     •     Historical Notes

The court in which the petition is filed has continuing jurisdiction to revoke or modify an order made under this
part upon a petition filed, noticed, and heard in the same manner as an original petition filed under this part.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 3209 continues Section 3209 of the repealed Probate Code without change.  This section gives

the court continuing jurisdiction to make such further orders as are necessary concerning medical
treatment of the patient.  If the court determines that the patient has recovered capacity to give
informed consent, the order under this part must be revoked.  Section 3208(b).  The patient can then
determine whether to consent or to refuse to consent to continuation of treatment.  For background
on the provisions of this part, see the Comment to this part under the part heading. [20
Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

1991 Main Volume
Former § 3209, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by



Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see § 3.  For text of former section, see Appendix (App. § 1 et seq.) at end of

Code.
Derivation: Former § 3209, added by Stats.1979, c. 726, § 3.

Collateral References:

Witkin, Summary (9th ed) Wills §825
B-W Cal Civil Practice: Probate and Trust Proceedings §31:60

§ 3210. Procedure supplemental and alternative 

     •     Historical Notes

(a) This part is supplemental and alternative to other procedures or methods for obtaining consent to health care
or making health care decisions, and is permissive and cumulative for the relief to which it applies.

(b) Nothing in this part limits the providing of health care in an emergency case in which the health care is
required because (1) the health care is required for the alleviation of severe pain or (2) the patient has a medical
condition that, if not immediately diagnosed and treated, will lead to serious disability or death.

(c) Nothing in this part supersedes the right that any person may have under existing law to make health care
decisions on behalf of a patient, or affects the decisionmaking process of a health care institution.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.1999, c. 658 (A.B.891), § 23,
operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 3210 continues Section 3210 of the repealed Probate Code without change.  Subdivision (a)

makes clear that this part does not limit other methods for obtaining medical consent.  See the
Comment to Section 3201.

Subdivision (b) makes clear that this part does not require informed consent of the patient in emergency
cases where consent cannot reasonably be obtained.  Such cases are governed by other law.  See
generally Cobbs v. Grant, 8 Cal.3d 229, 502 P.2d 1, 104 Cal.Rptr. 505 (1972).

For background on the provisions of this part, see the Comment to this part under the part heading. [20
Cal.L.Rev.Comm.Reports 1001 (1990)].

1999 Amendment
Subdivisions (a) and (b) of Section 3210 are amended to use the terminology of Section 3200. See

Section 3200 Comment. Other technical, nonsubstantive changes are also made. The second clause
added to subdivision (a) continues former subdivision (f) of Section 3201 without substantive
change. The erroneous reference to "this chapter" in the former provision is corrected.

Subdivision (c) continues and generalizes former subdivision (e) of Section 3201. Subdivision (c)
applies to all health care institutions, as defined in Section 3200(c), not just long-term health care
facilities, as defined in Health and Safety Code Section 1418.8(b). Other technical, nonsubstantive
changes are also made. [29 Cal.L.Rev.Comm. Reports App. 6 (1999)]

Historical And Statutory Notes

1999 Legislation



Stats.1999, c. 658 (A.B.891) rewrote the section, which formerly read:
"(a) This part is supplemental and alternative to other procedures or methods for obtaining medical

consent.
"(b) Nothing in this part limits the providing of medical treatment in an emergency case in which the

medical treatment is required because (1) such treatment is required for the alleviation of severe pain
or (2) the patient has a medical condition which, if not immediately diagnosed and treated, will lead
to serious disability or death."

1991 Main Volume
Former § 3210, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see § 3.  For text of former section, see Appendix (App. § 1 et seq.) at end of

Code.
Derivation: Former § 3210, added by Stats.1979, c. 726, § 3.

Collateral References:

Witkin, Summary (9th ed) Wills §825
Cal Jur 3d Guard & C §441

§ 3211. Prohibition against placement in mental health treatment facility; restrictions on treatment 

     •     Historical Notes     •     Research References

(a) No person may be placed in a mental health treatment facility under the provisions of this part.

(b) No experimental drug as defined in Section 111515 of the Health and Safety Code may be prescribed for or
administered to any person under this part.

(c) No convulsive treatment as defined in Section 5325 of the Welfare and Institutions Code may be performed
on any person under this part.

(d) No person may be sterilized under this part.

(e) The provisions of this part are subject to a valid advance health care directive under the Health Care
Decisions Law, Division 4.7 (commencing with Section 4600).

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.1996, c. 1023 (S.B.1497), § 399,
eff. Sept. 29, 1996; Stats.1999, c. 658 (A.B.891), § 24, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 3211 continues Section 3211 of the repealed Probate Code with the addition of the reference to

a power of attorney for health care.  This section is comparable to Section 2356
(Guardianship-Conservatorship Law).  See the Comment to Section 2356.  For background on the
provisions of this part, see the Comment to this part under the part heading. [20
Cal.L.Rev.Comm.Reports 1001 (1990)].

1999 Amendment
Subdivision (e) of Section 3211 is amended to use the inclusive term "advance health care directive"

used in the Health Care Decisions Law. This continues the substance of former law, since
declarations under the former Natural Death Act and powers of attorney for health care are types of



advance directives. See Section 4605 & Comment. Also covered by this language are "individual
health care instructions." See Section 4623 & Comment. [29 Cal.L.Rev.Comm. Reports 1 (1999)]

Historical And Statutory Notes

1996 Legislation
The 1996 amendment, in subd.(b), substituted "111515" for "26668".
Legislative findings, declaration and intent relating to Stats.1996, c. 1023 (S.B.1497), see Historical and

Statutory Notes under Business and Professions Code § 690.
Subordination of legislation by Stats.1996, c. 1023 (S.B.1497), see Historical and Statutory Notes under

Business and Professions Code § 690.
1999 Legislation
Stats.1999, c. 658 (A.B.891) rewrote subd.(e), which formerly read:
"(e) The provisions of this part are subject to any of the following instruments if valid and effective:
"(1) A directive of the patient under Chapter 3.9 (commencing with Section 7185) of Part 1 of Division

7 of the Health and Safety Code (Natural Death Act).
"(2) A power of attorney for health care, whether or not a durable power of attorney."
1991 Main Volume
Former § 3211, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see § 3.  For text of former section, see Appendix (App. § 1 et seq.) at end of

Code.
Derivation: Former § 3211, added by Stats.1979, c. 726, § 3.

Research References

Cross References

Wards or conservatees, involuntary placement in mental health treatment facility, see Probate Code
§ 2356.

Collateral References:

Witkin, Summary (9th ed) Wills §825
The Rutter Group, Probate (Ross) §§1:48.11, 1:158, 1:159
B-W Cal Civil Practice: Probate and Trust Proceedings §31:57
Cal Jur 3d Guard & C §441

§ 3212. Treatment by spiritual means 

     •     Historical Notes     •     Research References

Nothing in this part shall be construed to supersede or impair the right of any individual to choose treatment by
spiritual means in lieu of medical treatment, nor shall any individual choosing treatment by spiritual means, in
accordance with the tenets and practices of that individual's established religious tradition, be required to submit
to medical testing of any kind pursuant to a determination of capacity.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 25, operative July 1, 2000.)

Historical Notes



Law Revision Commission Comments

1999 Addition
Section 3212 continues former subdivision (g) of Section 3201 without substantive change. The former

reference to "competency" has been changed to "capacity" to conform to the terminology of this part
and related statutes. See, e.g., Section 3201 (capacity determination).  [29 Cal.L.Rev.Comm. Reports
1 (1999)]

Research References

Law Review And Journal Commentaries

Chapter 658: California's health care decisions law.  Jeanine Lewis, 31 McGeorge L.Rev. 501
(2000).

Part 8. Other Protective Proceedings

Chapter 4. Money Or Property Paid Or Delivered Pursuant To Compromise Or Judgment For
Minor Or Incompetent Person

Article 1. General Provisions

§ 3600. Application of chapter 

     •     Historical Notes     •     Research References     •     Notes of Decisions

This chapter applies whenever both of the following conditions exist:

(a) A court (1) approves a compromise of, or the execution of a covenant not to sue on or a covenant not to
enforce judgment on, a minor's disputed claim, (2) approves a compromise of a pending action or proceeding to
which a minor or person with a disability is a party, or (3) gives judgment for a minor or person with a
disability.

(b) The compromise, covenant, or judgment provides for the payment or delivery of money or other property
for the benefit of the minor or person with a disability.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.2004, c. 67 (A.B.1851), § 3.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 3600 continues Section 3600 of the repealed Probate Code without change.  The reference in

this section to "incompetent person" includes "a person for whom a conservator may be appointed."
See Section 3603.  For background on the provisions of this part, see the Comment to this part under



the part heading. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Research References

Official Forms

Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Historical And Statutory Notes

2004 Legislation
Stats.2004, c. 67 (A.B.1851), rewrote this section, which had read:
"This article applies whenever both of the following conditions exist:
"(a) A court approves (1) a compromise of, or the execution of a covenant not to sue on or a covenant

not to enforce judgment on, a minor's disputed claim or (2) approves a compromise of a pending
action or proceeding to which a minor or incompetent person is a party or (3) gives judgment for a
minor or incompetent person.

"(b) The compromise, covenant, or judgment provides for the payment or delivery of money or other
property for the benefit of the minor or incompetent person."

1991 Main Volume
Former § 3600, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see § 3.  For text of former section, see Appendix (App. § 1 et seq.) at end of

Code.
Derivation: Former § 1510, added by Stats.1963, c. 127, § 3, amended by Stats.1970, c. 293, § 1;

Stats.1972, c. 579, § 41.2; Stats.1973, c. 233, § 1; Stats.1976, c. 875, § 3; Stats.1976, c. 1357, § 17.5.
Former § 1510, enacted by Stats.1931, c. 281, § 1510, amended by Stats.1939, c. 314, § 1.
Former § 3600, added by Stats.1979, c. 726, § 3.
Code of Civil Procedure § 1810b, added by Stats.1913, c. 33, 31, amended by Stats.1919, c. 329, § 1;

Stats.1927, c. 319, § 1.

Cross References

Fee for filing petition commencing or opposition papers concerning certain probate proceedings, see
Government Code § 70655.

Money or property as delivered pursuant to compromise or judgment, see Code of Civil Procedure §
372.

Payment of wages to minors until notice by guardian to employer, see Family Code § 7503.
Settlements of judgments in certain civil cases involving minors or persons with disabilities, see

California Rules of Court, Standards of Judicial Administration, Standard 7.10.
Trusts funded by court order, review of certain trusts by probate department or judge, see California

Rules of Court, Rule 7.903.
1991 Main Volume

Collateral References:

Witkin, Summary (9th ed) P & C §§163, 166, 167
Witkin, Summary (9th ed) Wills §§828, 945
Witkin, Procedure (4th ed) Plead §70
The Rutter Group, Civil Procedure Before Trial (Weil & Brown) §12:572
The Rutter Group, Probate (Ross) §15:251
B-W Cal Civil Practice: Probate and Trust Proceedings §§25:32, 28:150, 31:78, 31:79, 31:80, 31:81,

31:84



B-W Cal Civil Practice: Torts §23:50
Cal Transactions Forms: Estate Planning §§17:2, 17:13, 17:14, 17:15, 17:32, 17:34, 17:41
Cal Jur 3d Fam Law §393; Guard & C §§148, 345
 California Conservatorships and Guardianships (CEB, 1990) §3.30.

Notes Of Decisions

Disclosures 1

1. Disclosures

In petitioning for court approval of $3.6 million compromise with driver and tire manufacturer for injuries
sustained in automobile accident, minor was obligated to disclose to the court a "life care analysis" concluding
that minor's lifetime future medical expenses would be over $18 million, resulting in a present value of $26
million, as well as minor's claim that lien for Medi-Cal payments made by Department of Health Care Services
on minor's behalf should be reduced on the basis that settlement included only part of minor's medical expenses;
such information had a bearing on the reasonableness of the compromise. Espericueta v. Shewry (App. 2 Dist.
2008) 79 Cal.Rptr.3d 517, 164 Cal.App.4th 615. Infants  21

§ 3601. Order directing payment of expenses, costs and fees 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) The court making the order or giving the judgment referred to in Section 3600, as a part thereof, shall make
a further order authorizing and directing that reasonable expenses, medical or otherwise and including
reimbursement to a parent, guardian, or conservator, costs, and attorney's fees, as the court shall approve and
allow therein, shall be paid from the money or other property to be paid or delivered for the benefit of the minor
or person with a disability.

(b) The order required by subdivision (a) may be directed to the following:

(1) A parent of the minor, the guardian ad litem, or the guardian of the estate of the minor or the conservator of
the estate of the person with a disability.

(2) The payer of any money to be paid pursuant to the compromise, covenant, or judgment for the benefit of the
minor or person with a disability.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.2004, c. 67 (A.B.1851), § 4.)

Application

For application of this chapter, see Probate Code § 3600.

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 3601 continues Section 3601 of the repealed Probate Code without change.  The reference in

this section to "incompetent person" includes "a person for whom a conservator may be appointed."
See Section 3603.  For background on the provisions of this part, see the Comment to this part under



the part heading.
Under subdivision (b)(2), the court may order the payer of the money to pay the expenses, costs, and

fees approved and allowed by the court directly to the persons entitled thereto.  For example, under
subdivision (b), the court may either:

(1) Order pursuant to paragraph (1) that the money be paid to the guardian or conservator of the estate
who is further ordered to pay the expenses, costs, and fees approved and allowed by the court to the
persons entitled thereto; or

(2) Order pursuant to paragraph (2) that the payer of the money pay such expenses, costs, and fees
directly to the persons entitled thereto and the remaining balance to the guardian or conservator of
the estate or as otherwise provided in Article 2 (commencing with Section 3610).  [20
Cal.L.Rev.Comm.Reports 1001 (1990)].

Research References

Official Forms

Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Historical And Statutory Notes

2004 Legislation
Stats.2004, c. 67 (A.B.1851), in subd.(a), deleted "such" preceding "reasonable expenses", substituted

commas for the parentheses formerly surrounding "medical or otherwise and including
reimbursement to a parent, guardian, or conservator"; and substituted "person with a disability" for
"incompetent person" in three places.

1991 Main Volume
Former § 3601, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see § 3.  For text of former section, see Appendix (App. § 1 et seq.) at end of

Code.
Derivation: Former § 1510, added by Stats.1963, c. 127, § 3, amended by Stats.1970, c. 293, § 1;

Stats.1972, c. 579, § 41.2; Stats.1973, c. 233, § 1; Stats.1976, c. 875, § 3; Stats.1976, c. 1357, § 17.5.
Former § 1510, enacted by Stats.1931, c. 281, § 1510, amended by Stats.1939, c. 314, § 1.
Former § 1511, enacted by Stats.1931, c. 281, p. 676, § 1511.
Former § 3601, added by Stats.1979, c. 726, § 3.
Code of Civil Procedure § 1810b, added by Stats.1913, c. 33, § 1, amended by Stats.1919, c. 329, § 1;

Stats.1927, c. 319, § 1.

Cross References

Contingent fee contract with attorney, see Probate Code § 2644.
Disposition of remaining balance where no guardianship or conservatorship, see Probate Code §

3610.
Incompetent person, see Probate Code § 3603.
Minor's contract for attorney's fees, court approval, see Probate Code § 3302.
1991 Main Volume

Collateral References:

Witkin, Summary (9th ed) P & C §167
The Rutter Group, Civil Procedure Before Trial (Weil & Brown) §§12:575, 12:578
The Rutter Group, Law Practice Management (Kadushin) §17:49
The Rutter Group, Personal Injury (Flahavan, Rea, Kelly & Tenner) §§1:172, 1:175, 4:524, 4:526



The Rutter Group, Probate (Ross) §§15:252, 15:252a
B-W Cal Civil Practice: Probate and Trust Proceedings §§31:80, 31:81, 31:84
B-W Cal Civil Practice: Procedure §27:55
B-W Cal Civil Practice: Torts §23:30
Cal Jur 3d Fam Law §393

Notes Of Decisions

Attorney fees, discharged attorneys 1.2
Attorney's fees 1
Construction with other laws 5
Discharged attorneys, attorney's fees 1.2
Medical services 6
Reasonable expenses 3
Review 2
Valuation 4

1. Attorney's fees — In general

Trial court had jurisdiction in main action on petition for approval of settlement of minor's personal injury
action to determine the allocation of fees between objector attorney, who filed the petition, and claimant
attorney, who was minor's former counsel and filed a lien for fees under a theory of quantum meruit, and thus,
no independent action was required. Padilla v. McClellan (App. 4 Dist. 2001) 113 Cal.Rptr.2d 680, 93
Cal.App.4th 1100. Infants  116

Trial court had jurisdiction, in action for compromise of minor's claim, to award fees to minor's former attorney
for services rendered, pursuant to provision of Probate Code empowering trial court to make an order
authorizing and directing payment of such reasonable expenses, costs, and attorney fees, as the court approved
and allowed. Curtis v. Fagan (App. 4 Dist. 2000) 98 Cal.Rptr.2d 84, 82 Cal.App.4th 270. Infants  116

When presented with claims by more than one attorney in action concerning the compromise of a minor's claim,
each contending that he or she provided services at the direction of the minor's guardian, the trial court must
decide the validity of each claim, considering the evidence presented and determining a reasonable amount to
be paid to each attorney. Curtis v. Fagan (App. 4 Dist. 2000) 98 Cal.Rptr.2d 84, 82 Cal.App.4th 270. Infants

 116

Attorneys contending that they provided services at the direction of the minor's guardian are not required to file
an independent action against the minor's guardian to obtain determination of reasonable amount to be paid to
each attorney in action for compromise of the minor's claim. Curtis v. Fagan (App. 4 Dist. 2000) 98 Cal.Rptr.2d
84, 82 Cal.App.4th 270. Infants  116

Evidence of the legal services rendered by minor's former attorney regarding motor vehicle accident in which
minor's father was killed was insufficient to establish value of services rendered on behalf of minor, for
purposes of awarding fees in action for compromise of minor's claim; attorney had also represented passenger
who filed claim for injuries, and attorney's summary of work performed listed work which was useful in his
representation of both minor and passenger. Curtis v. Fagan (App. 4 Dist. 2000) 98 Cal.Rptr.2d 84, 82
Cal.App.4th 270. Parent And Child  7.5

Where prevailing plaintiff in tort action was minor, payment of attorney's fees must be approved by trial court.
Niles v. City of San Rafael (App. 1 Dist. 1974) 116 Cal.Rptr. 733, 42 Cal.App.3d 230. Infants  116

Where father who had prosecuted malpractice action in his own behalf and as guardian ad litem for his two
children, had made numerous changes of counsel and had eventually attempted to discharge two attorneys who
were representing him as guardian ad litem, it was not error for trial court to order that attorney fees for



attorneys representing guardian ad litem be paid directly to the attorneys by defendants in the malpractice
action. Hernandez v. Fujioka (App. 2 Dist. 1974) 114 Cal.Rptr. 844, 40 Cal.App.3d 294. Attorney And Client

 134(1)

Where judgment, based on stipulation of parties in action to cancel assignment of oil royalties and to recover
gifts made and money loaned by alleged incompetent, provided that attorney for guardian of alleged
incompetent should recover certain attorney's fees and expenses, but provided that court reserved jurisdiction to
make such other and further orders as may be necessary to obtain performance of acts ordered by the judgment,
court had jurisdiction to consider subsequent application of attorney for guardian for additional allowance for
fees and expenses. Stafford v. Groff (App. 1950) 99 Cal.App.2d 67, 221 P.2d 246. Mental Health  518

Where, after final judgment in marriage annulment action against incompetent, incompetent's guardian ad litem
employed attorneys who moved to set aside decree and property settlement for fraud and conducted appeal from
denial of motion, but court had no funds or property in its custody or control belonging to incompetent or
incompetent's estate, court could not allow attorneys' fees. Stafford v. Superior Court in and for City and
County of San Francisco (1934) 1 Cal.2d 321, 34 P.2d 998. Mental Health  518

In marriage annulment action against incompetent, attorneys employed by guardian ad litem of incompetent to
set aside annulment decree could not proceed in such action to obtain award of attorneys' fees directly to them
independently of guardian ad litem. Stafford v. Superior Court in and for City and County of San Francisco
(1934) 1 Cal.2d 321, 34 P.2d 998. Mental Health  518

1.2.  —  — Discharged attorneys, attorney's fees

Procedures employed by trial court, in action seeking approval of a minor's compromise in a personal injury
case, in allocating attorney fees between claimant attorney, who was minor's former counsel, and objector
attorney, who was minor's present counsel, adequately protected the interests of the attorneys and the parties,
where trial court conducted an evidentiary hearing, which spanned an entire day, during which the attorneys
presented testimony and offers of proof. Padilla v. McClellan (App. 4 Dist. 2001) 113 Cal.Rptr.2d 680, 93
Cal.App.4th 1100. Infants  116

Allocation of attorney fees following settlement of minor's personal injury action, awarding 70% to minor's
former attorney and 30% to present attorney based on time and result, was within trial court's discretion, even
though present attorney procured the settlement, where judge indicated that he believed defendant intended to
make an offer even before present attorney entered the case one month before it settled and considered that
former attorney conducted a substantial amount of discovery during the year he was on the case. Padilla v.
McClellan (App. 4 Dist. 2001) 113 Cal.Rptr.2d 680, 93 Cal.App.4th 1100. Infants  116

2. Review

Where record showed the father, who brought malpractice action individually and as guardian ad litem of his
children, was vigorous in asserting his right to a greater portion of the award at the expense of his children and
where various attorneys who had been involved exhibited a deep concern over apportionment of fees and where
nothing was presented at trial on behalf of minor children for whose protection guardian ad litem existed, court
of appeal, although affirming trial court apportionment of attorney fees and settlement recovered from
defendants, would remand matter to the trial court so that it could, if it deemed appropriate modify its order to
appoint a general guardian for the estates of the children. Hernandez v. Fujioka (App. 2 Dist. 1974) 114
Cal.Rptr. 844, 40 Cal.App.3d 294. Appeal And Error  1144

3. Reasonable expenses

Under statute authorizing court approval of minors' compromise, trial court was empowered to determine
reasonable expenses to be paid from settlement proceeds to chiropractor, who treated minors for injuries, even
though chiropractor was not party to settlement; to authorize payment from settlement proceeds, court was
obligated to decide both what was reasonable and how much it would allow. Goldberg v. Superior Court (App.



4 Dist. 1994) 28 Cal.Rptr.2d 613, 23 Cal.App.4th 1378. Compromise And Settlement  72

4. Valuation

Under statute authorizing court approval of minors' compromise, trial court did not have authority to decide
reasonable value of chiropractor's services; statute was exclusively concerned with allowing expenses to be paid
from minor's settlement, and was not concerned with reasonableness and propriety of contract amount, which
was question to be resolved in separate action. Goldberg v. Superior Court (App. 4 Dist. 1994) 28 Cal.Rptr.2d
613, 23 Cal.App.4th 1378. Compromise And Settlement  72

5. Construction with other laws

Where a claim for attorney fees is part of a minor's compromise and there are multiple claims for attorney fees,
the statutory provision that empowers the court to authorize payment of attorney fees and costs requires the
court to decide the validity of each claim; to make such a decision, the court must consider evidence and
calculate the reasonable amount to pay each attorney, and there is no reason to require an independent action.
Padilla v. McClellan (App. 4 Dist. 2001) 113 Cal.Rptr.2d 680, 93 Cal.App.4th 1100. Infants  116

Government Code section requiring that a county be reimbursed for its actual costs under the specific statute
governing provision of medical care by counties, and Health and Safety Code section providing that minor's
settlement with a third-party driver, relating to his medical condition for which the county had provided
treatment services under Children's Services Program, was subject to the county's lien for reimbursement of the
costs of the benefits it provided, controlled over Probate Code's general provision on minor's compromises,
permitting reimbursement of such reasonable medical expenses as the court approves and allows, especially
where minor's father had contracted for reimbursement of services provided. Tapia v. Pohlmann (App. 4 Dist.
1998) 81 Cal.Rptr.2d 1, 68 Cal.App.4th 1126. Health  497; Statutes  223.4; Health  492

6. Medical services

Even if the superior court had discretion under Probate Code section on minor's settlements to set the amount of
the reimbursement award to county to be paid out of minor's compromise settlement with the third-party driver,
when county had provided medical services under the Children's services Program, the court acted beyond any
such discretion in awarding the county less than requested, where the county incurred medical expenses on
minor's behalf totaling $71,076.49, but requested only $18,568 reimbursement, and it was undisputed that
minor had recovered fully from his injuries. Tapia v. Pohlmann (App. 4 Dist. 1998) 81 Cal.Rptr.2d 1, 68
Cal.App.4th 1126. Health  497

§ 3602. Disposition of remaining balance 
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(a) If there is no guardianship of the estate of the minor or conservatorship of the estate of the person with a
disability, the remaining balance of the money and other property, after payment of all expenses, costs, and fees
as approved and allowed by the court under Section 3601, shall be paid, delivered, deposited, or invested as
provided in Article 2 (commencing with Section 3610).

(b) Except as provided in subdivisions (c) and (d), if there is a guardianship of the estate of the minor or
conservatorship of the estate of the person with a disability, the remaining balance of the money and other
property, after payment of all expenses, costs, and fees as approved and allowed by the court under Section
3601, shall be paid or delivered to the guardian or conservator of the estate.  Upon application of the guardian
or conservator, the court making the order or giving the judgment referred to in Section 3600 or the court in
which the guardianship or conservatorship proceeding is pending may, with or without notice, make an order
that all or part of the money paid or to be paid to the guardian or conservator under this subdivision be



deposited or invested as provided in Section 2456.

(c) Upon ex parte petition of the guardian or conservator or upon petition of any person interested in the
guardianship or conservatorship estate, the court making the order or giving the judgment referred to in Section
3600 may for good cause shown order one or more of the following:

(1) That all or part of the remaining balance of money not become a part of the guardianship or conservatorship
estate and instead be deposited in an insured account in a financial institution in this state, or in a
single-premium deferred annuity, subject to withdrawal only upon authorization of the court.

(2) If there is a guardianship of the estate of the minor, that all or part of the remaining balance of money and
other property not become a part of the guardianship estate and instead be transferred to a custodian for the
benefit of the minor under the California Uniform Transfers to Minors Act, Part 9 (commencing with Section
3900).

(3) That all or part of the remaining balance of money and other property not become a part of the guardianship
estate and, instead, be transferred to the trustee of a trust which is either created by, or approved of, in the order
or judgment described in Section 3600.  This trust shall be revocable by the minor upon attaining 18 years of
age, and shall contain other terms and conditions, including, but not limited to, terms and conditions concerning
trustee's accounts and trustee's bond, as the court determines to be necessary to protect the minor's interests.

(d) Upon petition of the guardian, conservator, or any person interested in the guardianship or conservatorship
estate, the court making the order or giving the judgment referred to in Section 3600 may order that all or part
of the remaining balance of money not become a part of the guardianship or conservatorship estate and instead
be paid to a special needs trust established under Section 3604 for the benefit of the minor or person with a
disability.

(e) If the petition is by a person other than the guardian or conservator, notice of hearing on a petition under
subdivision (c) shall be given for the period and in the manner provided in Chapter 3 (commencing with Section
1460) of Part 1.

(f) Notice of the time and place of hearing on a petition under subdivision (d), and a copy of the petition, shall
be mailed to the State Director of Health Services, the Director of Mental Health, and the Director of
Developmental Services at the office of each director in Sacramento at least 15 days before the hearing.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.1992, c. 355 (A.B.3328), § 2;
Stats.1996, c. 563 (S.B.392), § 18; Stats.2004, c. 67 (A.B.1851), § 5.)

Application

For application of this chapter, see Probate Code § 3600.

Historical Notes

Law Revision Commission Comments

1992 Amendment
Section 3602 is amended to add authority for the court to order that money of a minor or incompetent

person be paid to a special needs trust established under Section 3604.  As provided in Section
3604(d), before payment to the trustee, liens authorized by the Welfare and Institutions Code must
first be satisfied.  See, e.g., Welf. & Inst.Code §§ 7282.1, 14124.71-14124.76, 17109, 17403. [22
Cal.L.Rev.Comm.Reports 989 (1992)]

1990 Enactment
Section 3602 continues Section 3602 of the repealed Probate Code with the substitution of language that



requires money to be deposited in an insured account in a financial institution in this state for the
former language listing various financial institution accounts.  The reference in this section to
"incompetent person" includes "a person for whom a conservator may be appointed."  See Section
3603.  For general provisions relating to notice of hearing, see Sections 1200-1221.  See also
Sections 1260-1265 (proof of giving notice).  For background on the provisions of this part, see the
Comment to this part under the part heading.

Paragraph (2) of subdivision (c) gives the court the alternative of ordering that all or any part of the
money and other property be transferred to a custodian to be subject to the California Uniform
Transfers to Minors Act.  This alternative gives the custodian more flexibility in handling money (by
avoiding the need for court authorization for any withdrawal) and permits a custodian to handle
other property (rather than requiring it in every case to become a part of the guardianship estate).

Nothing in the California Uniform Transfers to Minors Act gives a custodian under that act any
authority to settle or release a claim of the minor against a third party.  Only a guardian of the estate
(Prob.Code §§ 2500-2507) or guardian ad litem or other person authorized under another law (see,
e.g., Code Civ.Proc. § 372; Prob.Code § 3500) to act for the minor may settle or release such a
claim.  See Uniform Transfers to Minors Act § 8 comment (1986).  [20 Cal.L.Rev.Comm.Reports
1001 (1990)].

Research References

Official Forms

Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Historical And Statutory Notes

1992 Legislation
The 1992 amendment inserted subd.(d) relating to money paid to a special needs trust established for the

benefit of a minor or incompetent person; added subd.(f) relating to mailing of notice of the time and
place of hearing; and, in subd.(b), added a reference to subd.(d).

1996 Legislation
The 1996 amendment, in the introductory paragraph of subd.(c), substituted "one or more" for "either or

both"; and added subd.(c)(3), relating to transfer to the trustee of a revocable trust.
2004 Legislation
Stats.2004, c. 67 (A.B.1851), in subds.(a) and (b), substituted commas for the parentheses formerly

surrounding "after payment of all expenses, costs, and fees as approved and allowed by the court
under Section 3601"; in subd.(c)(3), substituted "18 years of age" for "the age of 18 years"; and
substituted "person with a disability" for "incompetent person" in three places.

1991 Main Volume
Former § 3602, added by Stats.1979, c. 726, § 3, amended by Stats.1984, c. 243,§ 7, relating to similar

subject matter, was repealed by Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see § 3.  For text of former section, see Appendix (App. § 1 et seq.) at end of

Code.
Derivation: Former § 1510, added by Stats.1963, c. 127, § 3, amended by Stats.1970, c. 293, § 1;

Stats.1972, c. 579, § 41.2; Stats.1973, c. 233, § 1; Stats.1976, c. 875, § 3; Stats.1976, c. 1357, § 17.5.
Former § 1510, enacted by Stats.1931, c. 281, § 1510, amended by Stats.1939, c. 314, § 1.
Former § 3602, added by Stats.1979, c. 726, § 3, amended by Stats.1984, c. 243,§ 7.
Code of Civil Procedure § 1810b, added by Stats.1913, c. 33, § 1, amended by Stats.1919, c. 329, § 1;

Stats.1927, c. 319, § 1.

Cross References



Computation of money belonging to the minor, see Probate Code § 3410.
Single-premium deferred annuity, see Probate Code § 1446.
Total estate of minor, deductions, see Probate Code § 3400.

Law Review And Journal Commentaries

Review of Selected 1992 California Legislation. 24 Pac.L.J. 610 (1993).

Collateral References:

Witkin, Summary (9th ed) P & C §§164, 167
The Rutter Group, Personal Injury (Flahavan, Rea, Kelly & Tenner) §4:529.2d
The Rutter Group, Probate (Ross) §1:146
B-W Cal Civil Practice: Probate and Trust Proceedings §§31:71, 31:72, 31:81, 31:82
Cal Transactions Forms: Estate Planning §17:16
Cal Jur 3d Fam Law §393
Preserving a Plaintiff's Public Benefits Without Using a Special Needs Trust:  Alternatives to AB

3328.  15 CEB Civil Litigation Reporter 367.

§ 3603. Reference to "person with a disability" 
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Where reference is made in this chapter to a "person with a disability," the reference shall be deemed to include
the following:

(a) A person for whom a conservator may be appointed.

(b) Any of the following persons, subject to the provisions of Section 3613:

(1) A person who meets the definition of disability as defined in Section 1382c(a)(3) of Title 42 of the United
States Code, or as defined in Section 416(i)(1) of Title II of the federal Social Security Act (42 U.S.C. Sec. 401
et seq.) and regulations implementing that act, as set forth in Part 416.905 of Title 20 of the Federal Code of
Regulations.

(2) A person who meets the definition of disability as defined in paragraphs (1), (2), and (3) of subsection (d) of
Section 423 of Title II of the federal Social Security Act (42 U.S.C. Sec. 401 et seq.) and regulations
implementing that act, as set forth in Part 404.1505 of Title 20 of the Federal Code of Regulations.

(3) A minor who meets the definition of disability, as set forth in Part 416.906 of Title 20 of the Federal Code
of Regulations.

(4) A person with a developmental disability, as defined in Section 4512 of the Welfare and Institutions Code.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.2004, c. 67 (A.B.1851), § 6.)

Application

For application of this chapter, see Probate Code § 3600.

Historical Notes

Law Revision Commission Comments

1990 Enactment



Section 3603 continues Section 3603 of the repealed Probate Code without substantive change.  For
background on the provisions of this part, see the Comment to this part under the part heading. [20
Cal.L.Rev.Comm.Reports 1001 (1990)].

Research References

Official Forms

Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Historical And Statutory Notes

2004 Legislation
Stats.2004, c. 67 (A.B.1851), rewrote this section, which had read:
"Where reference is made in this chapter to "incompetent person,' the reference shall be deemed to

include "a person for whom a conservator may be appointed."'
1991 Main Volume
Former § 3603, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see § 3.  For text of former section, see Appendix (App. § 1 et seq.) at end of

Code.
Derivation: Former § 1510, added by Stats.1963, c. 127, § 3, amended by Stats.1970, c. 293, § 1;

Stats.1972, c. 579, § 41.2; Stats.1973, c. 233, § 1; Stats.1976, c. 875, § 3; Stats.1976, c. 1357, § 17.5.
Former § 1510, enacted by Stats.1931, c. 281, § 1510, amended by Stats.1939, c. 314, § 1.
Former § 3603, added by Stats.1979, c. 726, § 3.
Code of Civil Procedure § 1810b, added by Stats.1913, c. 33, § 1, amended by Stats.1919, c. 329, § 1;

Stats.1927, c. 319, § 1.

Cross References

Continuing jurisdiction of court over trusts of persons with a disability who have reached the age of
majority, see Probate Code § 3613.

Collateral References:

Witkin, Summary (9th ed) P & C §167
B-W Cal Civil Practice: Probate and Trust Proceedings §31:79
Cal Transactions Forms: Estate Planning §17:14

§ 3604. Payment to special needs trust; petition for order; trust requirements; jurisdiction of court; court
orders 

     •     Historical Notes     •     Research References

(a)(1) If a court makes an order under Section 3602 or 3611 that money of a minor or person with a disability be
paid to a special needs trust, the terms of the trust shall be reviewed and approved by the court and shall satisfy
the requirements of this section.  The trust is subject to continuing jurisdiction of the court, and is subject to
court supervision to the extent determined by the court.  The court may transfer jurisdiction to the court in the
proper county for commencement of a proceeding as determined under Section 17005.

(2) If the court referred to in subdivision (a) could have made an order under Section 3602 or 3611 to place that
money into a special needs trust, but that order was not requested, a parent, guardian, conservator, or other
interested person may petition a court that exercises jurisdiction pursuant to Section 800 for that order.  In doing



so, notice shall be provided pursuant to subdivisions (e) and (f) of Section 3602, or subdivision (c) of Section
3611, and that notice shall be given at least 15 days before the hearing.

(b) A special needs trust may be established and continued under this section only if the court determines all of
the following:

(1) That the minor or person with a disability has a disability that substantially impairs the individual's ability to
provide for the individual's own care or custody and constitutes a substantial handicap.

(2) That the minor or person with a disability is likely to have special needs that will not be met without the
trust.

(3) That money to be paid to the trust does not exceed the amount that appears reasonably necessary to meet the
special needs of the minor or person with a disability.

(c) If at any time it appears (1) that any of the requirements of subdivision (b) are not satisfied or the trustee
refuses without good cause to make payments from the trust for the special needs of the beneficiary, and (2) that
the State Department of Health Services, the State Department of Mental Health, the State Department of
Developmental Services, or a county or city and county in this state has a claim against trust property, that
department, county, or city and county may petition the court for an order terminating the trust.

(d) A court order under Section 3602 or 3611 for payment of money to a special needs trust shall include a
provision that all statutory liens in favor of the State Department of Health Services, the State Department of
Mental Health, the State Department of Developmental Services, and any county or city and county in this state
shall first be satisfied.

CREDIT(S)
(Added by Stats.1992, c. 355 (A.B.3328), § 3.  Amended by Stats.2004, c. 67 (A.B.1851), § 7.)

Application

For application of this chapter, see Probate Code § 3600.

Historical Notes

Law Revision Commission Comments

1992 Addition
Section 3604 is new.  The section permits personal injury damages or settlement proceeds for a disabled

minor or incompetent person to be delivered to a trustee of a special needs trust.  In approving the
terms of the trust, the court may, for example, require periodic accountings, court approval for
certain kinds of investments, or the giving of a surety bond.

If the personal injury case is concluded in another jurisdiction, e.g., in federal court, a petition for
supervision of the trust may be filed in the proper superior court as provided in Section 17200. [22
Cal.L.Rev.Comm.Reports 989 (1992)]

Research References

Official Forms

Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Historical And Statutory Notes



2004 Legislation
Stats.2004, c. 67 (A.B.1851), redesignated former subd.(a) as subd.(a)(1), and added par.(2); and

substituted "person with a disability" for "incompetent person" in four places.

Cross References

Probate Rules, minors' claims, petition for the approval of the compromise of a claim, see California
Rules of Court, Rule 7.950.

Trusts funded by court order, review of certain trusts by probate department or judge, see California
Rules of Court, Rule 7.903.

Law Review And Journal Commentaries

The challenges of mediating disputes involving elders.  Caroline C. Vincent, 30 L.A. Law. 12 (Oct.
2007).

Review of Selected 1992 California Legislation. 24 Pac.L.J. 610 (1993).
Something special: The use of standardized forms when drafting special needs trusts is not always

the best means of addressing the particular needs of the disabled.  Terry M. Magady, 24
L.A.Law. 26 (2002).

Collateral References:

Witkin, Summary (9th ed) P & C §167
Witkin, Summary (9th ed) Wills §19F
The Rutter Group, Personal Injury (Flahavan, Rea, Kelly & Tenner) §§4:529.2d, 4:529.2f, 4:529.2g,

4:528
The Rutter Group, Probate (Ross) §15:252.1
B-W Cal Civil Practice: Probate and Trust Proceedings §§24:156, 31:82, 31:83, 31:84
Cal Transactions Forms: Estate Planning §§17:15, 17:16, 17:17, 17:43, 17:44
Cal Jur 3d Judgm §118
Preserving a Plaintiff's Public Benefits Without Using a Special Needs Trust:  Alternatives to AB

3328.  15 CEB Civil Litigation Reporter 367.

§ 3605. Statutes of limitation; death of beneficiary; notice of death; payment of claims; application of
section 
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(a) This section applies only to a special needs trust established under Section 3604 on or after January 1, 1993.

(b) While the special needs trust is in existence, the statute of limitations otherwise applicable to claims of the
State Department of Health Services, the State Department of Mental Health, the State Department of
Developmental Services, and any county or city and county in this state is tolled.  Notwithstanding any
provision in the trust instrument, at the death of the special needs trust beneficiary or on termination of the trust,
the trust property is subject to claims of the State Department of Health Services, the State Department of
Mental Health, the State Department of Developmental Services, and any county or city and county in this state
to the extent authorized by law as if the trust property is owned by the beneficiary or is part of the beneficiary's
estate.

(c) At the death of the special needs trust beneficiary or on termination of the trust, the trustee shall give notice
of the beneficiary's death or the trust termination, in the manner provided in Section 1215, to all of the
following:

(1) The State Department of Health Services, the State Department of Mental Health, and the State Department



of Developmental Services, addressed to the director of that department at the Sacramento office of the director.

(2) Any county or city and county in this state that has made a written request to the trustee for notice,
addressed to that county or city and county at the address specified in the request.

(d) Failure to give the notice required by subdivision (c) prevents the running of the statute of limitations
against the claim of the department, county, or city and county not given the notice.

(e) The department, county, or city and county has four months after notice is given in which to make a claim
with the trustee.  If the trustee rejects the claim, the department, county, or city and county making the claim
may petition the court for an order under Chapter 3 (commencing with Section 17200) of Part 5 of Division 9,
directing the trustee to pay the claim.  A claim made under this subdivision shall be paid as a preferred claim
prior to any other distribution.  If trust property is insufficient to pay all claims under this subdivision, the
trustee shall petition the court for instructions and the claims shall be paid from trust property as the court
deems just.

(f) If trust property is distributed before expiration of four months after notice is given without payment of the
claim, the department, county, or city and county has a claim against the distributees to the full extent of the
claim, or each distributee's share of trust property, whichever is less.  The claim against distributees includes
interest at a rate equal to that earned in the Pooled Money Investment Account, Article 4.5 (commencing with
Section 16480) of Chapter 3 of Part 2 of Division 4 of Title 2 of the Government Code, from the date of
distribution or the date of filing the claim, whichever is later, plus other accruing costs as in the case of
enforcement of a money judgment.

CREDIT(S)
(Added by Stats.1992, c. 355 (A.B.3328), § 4.)

Application

For application of this chapter, see Probate Code § 3600.

Historical Notes

Law Revision Commission Comments

1992 Addition
Section 3605 is new.  Section 3605 permits reimbursement from special needs trusts established under

Section 3604, but only on termination of the trust.  Section 3605 does not affect other trusts,
including special needs trusts to receive damages or settlement proceeds established pursuant to
court order before the operative date of this section.

A court order under subdivision (e) directing the trustee to pay the claim or denying the claim is
appealable.  Section 17207.

Except for statutory liens ordered paid under subdivision (d) of Section 3604, all reimbursement rights
of public agencies are deferred while the special needs trust is in existence.  On the death of the
special needs trust beneficiary or on termination of the trust, trust property may become subject to
reimbursement claims under federal or state law.  See, e.g., 42 U.S.C. § 1396p(b)(1)(B) (Medicaid);
Welf. & Inst.Code §§ 7276, 7513-7513.2 (state hospital costs), 14009.5 (Medi-Cal), 17109, 17403
(counties).  For this purpose and only this purpose, the trust property is treated as the beneficiary's
property or as property of the beneficiary's estate.

On termination of a special needs trust, the normal rules governing distribution of property are
applicable, subject to the claims reimbursement provisions of this section.  See Section 15410
(disposition of property on trust termination).  [22 Cal.L.Rev.Comm.Reports 989 (1992)]



Research References

Official Forms

Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Law Review And Journal Commentaries

Review of Selected 1992 California Legislation. 24 Pac.L.J. 610 (1993).
Something special: The use of standardized forms when drafting special needs trusts is not always

the best means of addressing the particular needs of the disabled.  Terry M. Magady, 24
L.A.Law. 26 (2002).

Collateral References:

Witkin, Summary (9th ed) P & C §167
Witkin, Summary (9th ed) Wills §19F
The Rutter Group, Probate (Ross) §15:252.1
B-W Cal Civil Practice: Probate and Trust Proceedings §31:83
Cal Transactions Forms: Estate Planning §§17:17, 17:34, 17:44
Preserving a Plaintiff's Public Benefits Without Using a Special Needs Trust:  Alternatives to AB

3328.  15 CEB Civil Litigation Reporter 367.

Notes Of Decisions

Medi-Cal reimbursement 1

1. Medi-Cal reimbursement

Upon the death of the beneficiary of a special needs trust, the remaining trust assets were to be treated as part of
the beneficiary's estate pursuant to the Probate Code, and trust assets distributed solely to the beneficiary's adult
disabled child were exempt from Medi-Cal reimbursement claims pursuant to the Welfare and Institutions
Code; clear and unambiguous language of the special needs trust and Medi-Cal reimbursement statutes, along
with sound public policy, supported such a construction of the statutes. Shewry v. Arnold (App. 2 Dist. 2004)
22 Cal.Rptr.3d 488, 125 Cal.App.4th 186. Health  494

Article 2. Disposition Of Money Or Other Property Where No Guardianship Or Conservatorship

Application

For application of this chapter, see Probate Code § 3600.

§ 3610. Disposition of remaining balance 
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When money or other property is to be paid or delivered for the benefit of a minor or person with a disability
under a compromise, covenant, order or judgment, and there is no guardianship of the estate of the minor or



conservatorship of the estate of the person with a disability, the remaining balance of the money and other
property (after payment of all expenses, costs, and fees as approved and allowed by the court under Section
3601) shall be paid, delivered, deposited, or invested as provided in this article.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.2004, c. 67 (A.B.1851), § 8.)

Application

For application of this chapter, see Probate Code § 3600.

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 3610 continues Section 3610 of the repealed Probate Code without change.  This section makes

clear that this article applies only where there is not an existing guardianship or conservatorship of
the estate.  The section is consistent with subdivision (a) of Section 3602.  For provisions relating to
the authority of a parent, guardian, conservator, or guardian ad litem to compromise claims and
actions, see Sections 2500-2507 and 3500 and Code of Civil Procedure Sections 372 and 373.5.  The
reference in Section 3610 to "incompetent person" includes "a person for whom a conservator may
be appointed."  See Section 3603.  For background on the provisions of this part, see the Comment
to this part under the part heading. [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Research References

Official Forms

Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Historical And Statutory Notes

2004 Legislation
Stats.2004, c. 67 (A.B.1851), substituted "person with a disability" for "incompetent person" in two

places.
1991 Main Volume
Former § 3610, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see § 3.  For text of former section, see Appendix (App. § 1 et seq.) at end of

Code.
Derivation: Former § 3610, added by Stats.1979, c. 726, § 3.

Cross References

Authority of parent, guardian, conservator to compromise claims and actions, see Code of Civil
Procedure § 372; Probate Code §§ 2500 et seq., 3500.

Computation of money belonging to the minor, see Probate Code § 3410.
Payment of wages to minors until notice by guardian to employer, see Family Code § 7503.
Total estate of minor, deductions, see Probate Code § 3400.
Trustee's standard of care, see Probate Code § 16040 et seq.
1991 Main Volume



Collateral References:

Witkin, Summary (9th ed) P & C §§164, 167
The Rutter Group, Personal Injury (Flahavan, Rea, Kelly & Tenner) §4:528
Cal Jur 3d Fam Law §393

§ 3611. Order of court 

     •     Historical Notes     •     Research References     •     Notes of Decisions

In any case described in Section 3610, the court making the order or giving the judgment referred to in Section
3600 shall, upon application of counsel for the minor or person with a disability, order any one or more of the
following:

(a) That a guardian of the estate or conservator of the estate be appointed and that the remaining balance of the
money and other property be paid or delivered to the person so appointed.

(b) That the remaining balance of any money paid or to be paid be deposited in an insured account in a financial
institution in this state, or in a single-premium deferred annuity, subject to withdrawal only upon the
authorization of the court, and that the remaining balance of any other property delivered or to be delivered be
held on conditions the court determines to be in the best interest of the minor or person with a disability.

(c) After a hearing by the court, that the remaining balance of any money and other property be paid to a special
needs trust established under Section 3604 for the benefit of the minor or person with a disability.  Notice of the
time and place of the hearing and a copy of the petition shall be mailed to the State Director of Health Services,
the Director of Mental Health, and the Director of Developmental Services at the office of each director in
Sacramento at least 15 days before the hearing.

(d) If the remaining balance of the money to be paid or delivered does not exceed twenty thousand dollars
($20,000), that all or any part of the money be held on any other conditions the court in its discretion determines
to be in the best interest of the minor or person with a disability.

(e) If the remaining balance of the money and other property to be paid or delivered does not exceed five
thousand dollars ($5,000) in value and is to be paid or delivered for the benefit of a minor, that all or any part of
the money and the other property be paid or delivered to a parent of the minor, without bond, upon the terms
and under the conditions specified in Article 1 (commencing with Section 3400) of Chapter 2.

(f) If the remaining balance of the money and other property to be paid or delivered is to be paid or delivered
for the benefit of the minor, that all or any part of the money and other property be transferred to a custodian for
the benefit of the minor under the California Uniform Transfers to Minors Act, Part 9 (commencing with
Section 3900).

(g) That the remaining balance of the money and other property be paid or delivered to the trustee of a trust
which is created by, or approved of, in the order or judgment referred to in Section 3600.  This trust shall be
revocable by the minor upon attaining the age of 18 years, and shall contain other terms and conditions,
including, but not limited to, terms and conditions concerning trustee's accounts and trustee's bond, as the court
determines to be necessary to protect the minor's interests.

(h) That the remaining balance of any money paid or to be paid be deposited with the county treasurer, if all of
the following conditions are met:

(1) The county treasurer has been authorized by the county board of supervisors to handle the deposits.

(2) The county treasurer shall receive and safely keep all money deposited with the county treasurer pursuant to
this subdivision, shall pay the money out only upon the order of the court, and shall credit each estate with the



interest earned by the funds deposited less the county treasurer's actual cost authorized to be recovered under
Section 27013 of the Government Code.

(3) The county treasurer and sureties on the official bond of the county treasurer are responsible for the
safekeeping and payment of the money.

(4) The county treasurer shall ensure that the money deposited is to earn interest or dividends, or both, at the
highest rate which the county can reasonably obtain as a prudent investor.

(5) Funds so deposited with the county treasurer shall only be invested or deposited in compliance with the
provisions governing the investment or deposit of state funds set forth in Chapter 5 (commencing with Section
16640) of Part 2 of Division 4 of Title 2 of the Government Code, the investment or deposit of county funds set
forth in Chapter 4 (commencing with Section 53600) of Part 1 of Division 2 of Title 5 of the Government Code,
or as authorized under Chapter 6 (commencing with Section 2400) of Part 4.

(i) That the remaining balance of the money and other property be paid or delivered to the person with a
disability.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.1991, c. 413 (A.B.934), § 3;
Stats.1992, c. 355 (A.B.3328), § 5; Stats.1993, c. 978 (S.B.305), § 4; Stats.1996, c. 563 (S.B.392), § 19;
Stats.2004, c. 67 (A.B.1851), § 9.)

Application

For application of this chapter, see Probate Code § 3600.

Historical Notes

Law Revision Commission Comments

1992 Amendment
Section 3611 is amended to add subdivision (c) to permit money of a minor or incompetent person to be

paid to the trustee of a special needs trust established under Section 3604.  Before payment or
delivery to the trust, all statutory liens in favor of the Department of Health Services, Department of
Mental Health.  Department of Developmental Services, and any county or city and county in this
state must first be satisfied.  See Section 3604(d); Welf. & Inst.Code §§ 7282.1, 14124.71-14124.76,
17109, 17403. [22 Cal.L.Rev.Comm.Reports 989 (1992)]

1993 Amendment
Subdivision (c) of Section 3611 is amended to require a hearing before the court may order money to be

paid to a special needs trust under this section, and to require notice to affected state agencies.  This
amendment conforms Section 3611(c) to Section 3602(f).  [23 Cal.L.Rev.Comm. Reports 901
(1993) (Annual Report, App. 4)]

1990 Enactment
Section 3611 continues Section 3611 of the repealed Probate Code with the substitution of language that

requires money to be deposited in an insured account in a financial institution in this state for the
former language listing various financial institution accounts.  Where the money and other property
to be paid or delivered does not exceed $5,000 and is for the benefit of a minor, the court, in its
discretion, may make an order under subdivision (a), (b), (c), (d), or (e).  Where the amount exceeds
$5,000 but does not exceed $20,000, the court has discretion to make an order under subdivision (a),
(b), (c), or (e), but not under subdivision (d).  Where the amount exceeds $20,000, the court may
make an order under subdivision (a), (b), or (e).  See also Section 3401 (direct payment to parent
without court order).  The reference in Section 3611 to "incompetent person" includes "a person for
whom a conservator may be appointed."  See Section 3603.  For background on the provisions of



this part, see the Comment to this part under the part heading. [20 Cal.L.Rev.Comm.Reports 1001
(1990)].

Research References

Official Forms

Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Historical And Statutory Notes

1991 Legislation
The 1991 amendment inserted the provisions on deposit of money with the county treasurer in subd.(b).
1992 Legislation
The 1992 amendment inserted subd.(c) relating to payment to a special needs trust; and relettered the

remaining subdivisions.
1993 Legislation
The 1993 amendment, in subd.(c), required a hearing before orders were issued in the first sentence, and

added the second sentence, relating to notice and copies of petitions; and made nonsubstantive
language changes throughout.

1996 Legislation
The 1996 amendment added subd.(g), relating to transfer to the trustee of a revocable trust.
2004 Legislation
Stats.2004, c. 67 (A.B.1851), in the introductory paragraph, inserted ", upon application of counsel for

the minor or person with a disability,"; in subd.(b), deleted "with the county treasurer, provided that
(1) the county treasurer has been authorized by the county board of supervisors to handle the
deposits, (2) the county treasurer shall receive and safely keep all money deposited with the county
treasurer pursuant to this subdivision, shall pay the money out only upon the order of the court, and
shall credit each estate with the interest earned by the funds deposited less the county treasurer's
actual cost authorized to be recovered under Section 27013 of the Government Code, (3) the county
treasurer and sureties on the official bond of the county treasurer are responsible for the safekeeping
and payment of the money, (4) the county treasurer shall ensure that the money deposited is to earn
interest or dividends, or both, at the highest rate which the county can reasonably obtain as a prudent
investor, and (5) funds so deposited with the county treasurer shall only be invested or deposited in
compliance with the provisions governing the investment or deposit of state funds set forth in
Chapter 5 (commencing with Section 16640) of Part 2 of Division 4 of Title 2 of the Government
Code, the investment or deposit of county funds set forth in Chapter 4 (commencing with Section
53600) of Part 1 of Division 2 of Title 5 of the Government Code, or as authorized under Chapter 6
(commencing with Section 2400) of Part 4 of this code; or" following "deposited"; in subd.(c),
inserted "and other property"; in subd.(d), deleted "and other property" following "money" in two
places, deleted "in value" following "($20,000)"; and substituted "person with a disability" for
"incompetent person"; in subds.(f) and (g), substituted "and" for "or" in one place each; and added
subds.(h) and (i).

1991 Main Volume
Former § 3611, added by Stats.1979, c. 726, § 3, amended by Stats.1984, c. 243,§ 8, relating to similar

subject matter, was repealed by Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see § 3.  For text of former section, see Appendix (App. § 1 et seq.) at end of

Code.
Derivation: Former § 1510, added by Stats.1963, c. 127, § 3, amended by Stats.1970, c. 293, § 1;

Stats.1972, c. 579, § 41.2; Stats.1973, c. 233, § 1; Stats.1976, c. 875, § 3; Stats.1976, c. 1357, § 17.5.
Former § 1510, enacted by Stats.1931, c. 281, § 1510, amended by Stats.1939, c. 314, § 1.



Former § 3611, added by Stats.1979, c. 726, § 3, amended by Stats.1984, c. 243,§ 8.
Code of Civil Procedure § 1810b, added by Stats.1913, c. 33, § 1, amended by Stats.1919, c. 329, § 1;

Stats.1927, c. 319, § 1.

Cross References

Accounting by parent to minor for money received, see Probate Code § 3300.
Delivery of money or property to parent, see Probate Code § 3401.
Payment of wages to minors until notice by guardian to employer, see Family Code § 7503.
Special needs trusts, requirements, see Probate Code § 3604.

Law Review And Journal Commentaries

Review of Selected 1993 California Legislation. 25 Pac.L.J. 394 (1994).

Collateral References:

Witkin, Summary (9th ed) P & C §167
The Rutter Group, Civil Procedure Before Trial (Weil & Brown) §§12:579, 12:580, 12:581
The Rutter Group, Personal Injury (Flahavan, Rea, Kelly & Tenner) §§4:528, 4:529.2, 4:529.3,

4:530
The Rutter Group, Probate (Ross) §§15:251, 15:251.1
B-W Cal Civil Practice: Probate and Trust Proceedings §31:84
B-W Cal Civil Practice: Procedure §27:55
B-W Cal Civil Practice: Torts §23:30

Notes Of Decisions

Open-ended accounts 1

1. Open-ended accounts

Superior court could not order parent to deposit her children's compromised funds in accounts without fixed
maturity dates, pursuant to local policy, in approving compromise of claims arising from injuries sustained in
automobile accident, without evaluating particular circumstances, prevailing economic conditions, or
alternative means of safeguarding children's property. Christensen v. Superior Court of Orange County (App. 4
Dist. 1987) 239 Cal.Rptr. 143, 193 Cal.App.3d 139. Parent And Child  8

§ 3612. Continuing jurisdiction until minor reaches majority; continuing jurisdiction over trust of person
with a disability who reaches majority 

     •     Historical Notes     •     Research References

(a) Notwithstanding any other provision of law and except to the extent the court orders otherwise, the court
making the order under Section 3611 shall have continuing jurisdiction of the money and other property paid,
delivered, deposited, or invested under this article until the minor reaches 18 years of age.

(b) Notwithstanding subdivision (a), the trust of an individual who meets the definition of a person with a
disability under paragraph (3) of subdivision (b) of Section 3603 and who reaches 18 years of age, shall
continue and be under continuing court jurisdiction until terminated by the court.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.2004, c. 67 (A.B.1851), § 10.)



Application

For application of this chapter, see Probate Code § 3600.

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 3612 continues Section 3612 of the repealed Probate Code without change.  For background on

the provisions of this part, see the Comment to this part under the part heading. [20
Cal.L.Rev.Comm.Reports 1001 (1990)].

Research References

Official Forms

Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Historical And Statutory Notes

2004 Legislation
Stats.2004, c. 67 (A.B.1851), designated the original section as subd.(a), and added subd.(b); and, in

subd.(a), substituted "18 years of age" for "the age of 18 years".
1991 Main Volume
Former § 3612, added by Stats.1979, c. 726, § 3, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see § 3.  For text of former section, see Appendix (App. § 1 et seq.) at end of

Code.
Derivation: Former § 1510, added by Stats.1963, c. 127, § 3, amended by Stats.1970, c. 293, § 1;

Stats.1972, c. 579, § 41.2; Stats.1973, c. 233, § 1; Stats.1976, c. 875, § 3; Stats.1976, c. 1357, § 17.5.
Former § 1510, enacted by Stats.1931, c. 281, § 1510, amended by Stats.1939, c. 314, § 1.
Former § 3612, added by Stats.1979, c. 726, § 3.
Code of Civil Procedure § 1810b, added by Stats.1913, c. 33, § 1, amended by Stats.1919, c. 329, § 1;

Stats.1927, c. 319, § 1.

Collateral References:

Witkin, Summary (9th ed) P & C §167
The Rutter Group, Probate (Ross) §15:251
Cal Transactions Forms: Estate Planning §§17:13, 17:14, 17:15

§ 3613. Orders or judgments with respect to adults who have capacity to consent 

     •     Research References

Notwithstanding any other provision of this chapter, a court may not make an order or give a judgment pursuant
to Section 3600, 3601, 3602, 3610, or 3611 with respect to an adult who has the capacity within the meaning of
Section 812 to consent to the order and who has no conservator of the estate with authority to make that
decision, without the express consent of that person.



CREDIT(S)
(Added by Stats.2004, c. 67 (A.B.1851), § 11.)

Application

For application of this chapter, see Probate Code § 3600.

Research References

Official Forms

Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

DIVISION 4.7. HEALTH CARE DECISIONS

Part 1. Definitions And General

Chapter 1. Short Title And Definitions

§ 4600. Short title 

     •     Historical Notes     •     Research References

This division may be cited as the Health Care Decisions Law.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4600 is new and provides a convenient means of referring to this division. The Health Care

Decisions Law is essentially self-contained, but other agency statutes may be applied as provided in
Section 4688. See also Sections 20 et seq.(general definitions applicable in Probate Code depending
on context), 4755 (application of general procedural rules). For the scope of this division, see
Section 4651.

Many provisions in Parts 1, 2, and 3 are the same as or drawn from the Uniform Health-Care Decisions
Act (1993). Several general provisions included in the Uniform Health-Care Decisions Act (1993)
are generalized elsewhere in this code. See Sections 2(b) (construction of provisions drawn from
uniform acts) (cf. UHCDA § 15), 11 (severability) (cf. UHCDA § 17). In Comments to sections in
this title, a reference to the "Uniform Health-Care Decisions Act (1993)" or the "uniform act" (in
context) means the official text of the uniform act approved by the National Conference of
Commissioners on Uniform State Laws. [29 Cal.L.Rev.Comm. Reports 1 (1999)]



Historical And Statutory Notes

1999 Legislation
Former § 4600, added by Stats.1994, c. 307 (S.B.1907), § 16, relating to definitions, was repealed by

Stats.1999, c. 658 (A.B.891), § 38, operative July 1, 2000.  See Probate Code § 4603.

Research References

Law Review And Journal Commentaries

Chapter 658: California's health care decisions law.  Jeanine Lewis, 31 McGeorge L.Rev. 501
(2000).

Lasting wishes.  Marshall S. Zolla and Deborah Elizabeth Zolla, 23 L.A.Law 42 (December 2000).
Nursing home residents and the new California health care decisions law.  David M. English and

Rebecca C. Morgan, 31 McGeorge L. Rev. 733 (2000).

Collateral References:

Witkin, Summary (9th ed) Agency §§228, 229, 246TT, 246UU, 246LLL, 246M, 246G, 246SS,
246NNN, 246B

Witkin, Summary (9th ed) Pers Prop §5
Miller & Starr, Cal Real Estate 2d §1:76
The Rutter Group, Real Property Transactions (Greenwald & Asimow) §§4:230, 4:234
B-W Cal Civil Practice: Probate and Trust Proceedings §2:5
Cal Transactions Forms: Estate Planning §§8:3, 8:85, 8:86
Cal Jur 3d Agency §35; Factors §1

§ 4603. Definitions governing construction of this division 

     •     Historical Notes     •     Research References

Unless the provision or context otherwise requires, the definitions in this chapter govern the construction of this
division.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4603 serves the same purpose as former Section 4600 and is comparable to Section 4010 (Power

of Attorney Law).
Some definitions included in the Uniform Health-Care Decisions Act (1993) are generalized elsewhere

in this code. See Sections 56 ("person" defined) (cf. uniform act Section 1(10)), 74 ("state" defined)
(cf. uniform act Section 1(15)).  [29 Cal.L.Rev.Comm. Reports 1 (1999)]

Historical And Statutory Notes

1999 Legislation
Former § 4603, added by Stats.1994, c. 307 (S.B.1907), § 16, defining "community care facility", was

repealed by Stats.1999, c. 658 (A.B.891), § 38, operative July 1, 2000.  See Probate Code § 4611.



Derivation:Former § 4600, added by Stats.1994, c. 307 (S.B.1907), § 16.

Research References

Law Review And Journal Commentaries

Chapter 658: California's health care decisions law.  Jeanine Lewis, 31 McGeorge L.Rev. 501
(2000).

Collateral References:

Witkin, Summary (9th ed) Agency §246TT

§ 4605. Advance health care directive 

     •     Historical Notes     •     Research References

"Advance health care directive" or "advance directive" means either an individual health care instruction or a
power of attorney for health care.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4605 is new. The first sentence is the same as Section 1(1) of the Uniform Health-Care

Decisions Act (1993), except that the term "advance directive" is defined for convenience."Advance
directive" is commonly used in practice as a shorthand. Statutory language also may use the shorter
term. See, e.g., Section 4698. A declaration or directive under the repealed Natural Death Act
(former Health and Safety Code § 7185 et seq.) is a type of advance directive. See Section 4623
Comment.

See also Sections 4623 ("individual health care instruction" defined), 4629 ("power of attorney for
health care" defined).

Background from Uniform Act. The term "advance health-care directive" appears in the federal
Patient Self-Determination Act enacted as Sections 4206 and 4751 of the Omnibus Budget
Reconciliation Act of 1990 and has gained widespread usage among health-care
professionals.[Adapted from Unif. Health-Care Decisions Act § 1(1) comment (1993).]  [29
Cal.L.Rev.Comm. Reports 1 (1999)]

Research References

Cross References

Personal health care, written materials for patients, clarity and legibility requirement, see Health and
Safety Code § 123222.1.

§ 4607. Agent 



     •     Historical Notes

(a) "Agent" means an individual designated in a power of attorney for health care to make a health care decision
for the principal, regardless of whether the person is known as an agent or attorney-in-fact, or by some other
term.

(b) "Agent" includes a successor or alternate agent.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4607 is consistent with the definition of attorney-in-fact in the Power of Attorney Law. See

Section 4014. The first part of subdivision (a) is the same as Section 1(2) of the Uniform
Health-Care Decisions Act (1993). For limitations on who may act as a health care agent, see
Section 4659.

See also Sections 4629 ("power of attorney for health care" defined), 4633 ("principal" defined).
Background from Uniform Act. The definition of "agent" is not limited to a single individual. The Act

permits the appointment of co-agents and alternate agents.[Adapted from Unif. Health-Care
Decisions Act § 1(2) comment (1993).]  [29 Cal.L.Rev.Comm. Reports 1 (1999)]

§ 4609. Capacity 

     •     Historical Notes     •     Research References

"Capacity" means a person's ability to understand the nature and consequences of a decision and to make and
communicate a decision, and includes in the case of proposed health care, the ability to understand its
significant benefits, risks, and alternatives.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.  Amended by Stats.2001, c. 230
(A.B.1278), § 3.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4609 is a new provision drawn from Health and Safety Code Section 1418.8(b) and Section 1(3)

of the Uniform Health-Care Decisions Act (1993). This standard replaces the capacity to contract
standard that was formerly applicable to durable powers of attorney for health care under Section
4120 in the Power of Attorney Law.

For provisions in this division relating to capacity, see Sections 4651 (authority of person having
capacity not affected), 4657 (presumption of capacity), 4658 (determination of capacity and other
medical conditions), 4682 (when agent's authority effective), 4670 (authority to give individual
health care instruction), 4671 (authority to execute power of attorney for health care), 4683 (scope of
agent's authority), 4695 (revocation of power of attorney for health care), 4715 (disqualification of



surrogate), 4732 (duty of primary physician to record relevant information), 4733 (obligations of
health care provider), 4766 (petition as to durable power of attorney for health care).

See also Sections 4615 ("health care" defined), 4617 ("health care decision" defined).  [29
Cal.L.Rev.Comm. Reports App. 6 (1999)]

2001 Amendment
Section 4609 is amended to generalize the capacity definition to avoid the implication that the definition

would only apply in situations where there is proposed health care. Thus, the definition applies to an
individual's capacity to make or revoke an advance health care directive, as well as to the making of
a health care decision. In the latter case, the final clause provides additional guidance on the
application of the capacity standard.

For provisions invoking capacity definition, see Sections 4651 (authority of person having capacity not
affected), 4658 (determination of capacity and other medical conditions), 4670 (authority to give
individual health care instruction), 4671 (authority to execute power of attorney for health care),
4682 (when agent's authority effective), 4683 (scope of agent's authority), 4695 (revocation of power
of attorney for health care), 4715 (disqualification of surrogate).

See also Sections 4657 (presumption of capacity), 4732 (duty of primary physician to record relevant
information), 4733 (obligations of health care provider), 4766 (petition as to durable power of
attorney for health care).  [30 Cal.L.Rev.Comm. Reports 621 (2000)].

Historical And Statutory Notes

1999 Legislation
Former § 4609, added by Stats.1994, c. 307 (S.B.1907), § 16, defining "health care", was repealed by

Stats.1999, c. 658 (A.B.891), § 38, operative July 1, 2000.  See Probate Code § 4615.
2001 Legislation
Stats.2001, c. 230 (A.B.1278) rewrote this section, which had read:
" "Capacity' means a patient's ability to understand the nature and consequences of proposed health care,

including its significant benefits, risks, and alternatives, and to make and communicate a health care
decision."

Research References

Law Review And Journal Commentaries

Chapter 658: California's health care decisions law.  Jeanine Lewis, 31 McGeorge L.Rev. 501
(2000).

Providing spouses with the power to make healthcare decisions.  Cozette Vergari, 30 L.A. Law. 18
(Nov. 2007).

Collateral References:

Witkin, Summary (9th ed) Agency §246TT
Cal Transactions Forms: Estate Planning §§8:76, 8:86
Cal Jur 3d Agency §35

§ 4611. Community care facility 

     •     Historical Notes

"Community care facility" means a "community care facility" as defined in Section 1502 of the Health and
Safety Code.

CREDIT(S)



(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4611 continues former Section 4603 without substantive change.
For provisions in this division using this term, see Sections 4659 (limitations on who may act as agent or

surrogate), 4673 (witnessing requirements in skilled nursing facility).  [29 Cal.L.Rev.Comm.
Reports 1 (1999)]

Historical And Statutory Notes

Derivation: Former § 4603, added by Stats.1994, c. 307 (S.B.1907), § 16.
Civil Code former § 2430, added by Stats.1983, c. 1204, § 10, amended by Stats.1988, c. 1543, § 1.

§ 4613. Conservator 

     •     Historical Notes

"Conservator" means a court-appointed conservator having authority to make a health care decision for a
patient.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4613 is a new provision and serves the same purpose as Section 1(4) of the Uniform

Health-Care Decisions Act (1993) (definition of "guardian"). Terminology in other states may vary,
but the law applies the same rules regardless of terminology.

For provisions in this division concerning conservators, see Sections 4617 ("health care decision"
defined), 4631 ("primary physician" defined), 4643 ("surrogate" defined), 4659 (limitations on who
may act as agent or surrogate), 4672 (nomination of conservator in written advance health care
directive), 4696 (duty to communicate revocation), 4732 (duty of primary physician to record
relevant information), 4753 (limitations on right to petition), 4765 (petitioners), 4770 (temporary
health care order).

See also Section 4617 ("health care decision" defined), 4625 ("patient" defined).  [29 Cal.L.Rev.Comm.
Reports App. 6 (1999)]

§ 4615. Health care 

     •     Historical Notes     •     Research References

"Health care" means any care, treatment, service, or procedure to maintain, diagnose, or otherwise affect a
patient's physical or mental condition.

CREDIT(S)



(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4615 continues the first part of former Section 4609 without substantive change and is the same

in substance as Section 1(5) of the Uniform Health-Care Decisions Act (1993).
See also Section 4625 ("patient" defined).
Background from Uniform Act. The definition of "health care" is to be given the broadest possible

construction. It includes the types of care referred to in the definition of "health-care decision"
[Prob. Code§ 4617], and to care, including custodial care, provided at a "health-care institution"
[Prob. Code § 4619]. It also includes non-medical remedial treatment.[Adapted from Unif.
Health-Care Decisions Act § 1(5) comment (1993).]  [29 Cal.L.Rev.Comm. Reports 1 (1999)]

Historical And Statutory Notes

1999 Legislation
Former § 4615, added by Stats.1994, c. 307 (S.B.1907), § 16, defining "health care provider", was

repealed by Stats.1999, c. 658 (A.B.891), § 38, operative July 1, 2000.  See Probate Code § 4621.
Derivation: Former § 4609, added by Stats.1994, c. 307 (S.B.1907), § 16.
Civil Code former § 2430, added by Stats.1983, c. 1204, § 10, amended by Stats.1988, c. 1543, § 1.

Research References

Law Review And Journal Commentaries

Chapter 658: California's health care decisions law.  Jeanine Lewis, 31 McGeorge L.Rev. 501
(2000).

Collateral References:

Witkin, Summary (9th ed) Agency §§246TT, 246EEE
Witkin, Summary (9th ed) Torts §777

§ 4617. Health care decision 

     •     Historical Notes

"Health care decision" means a decision made by a patient or the patient's agent, conservator, or surrogate,
regarding the patient's health care, including the following:

(a) Selection and discharge of health care providers and institutions.

(b) Approval or disapproval of diagnostic tests, surgical procedures, and programs of medication.

(c) Directions to provide, withhold, or withdraw artificial nutrition and hydration and all other forms of health
care, including cardiopulmonary resuscitation.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)



Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4617 supersedes former Section 4612 and is the same in substance as Section 1(6) of the

Uniform Health-Care Decisions Act (1993), with the substitution of the reference to
cardiopulmonary resuscitation in subdivision (c) for the uniform act reference to orders not to
resuscitate. Adoption of the uniform act formulation is not intended to limit the scope of health care
decisions applicable under former law. Thus, like former law, this section encompasses consent,
refusal of consent, or withdrawal of consent to health care, or a decision to begin, continue, increase,
limit, discontinue, or not to begin any health care. Depending on the circumstances, a health care
decision may range from a decision concerning one specific treatment through an extended course of
treatment, as determined by applicable standards of medical practice.

An effective health care decision must be made with informed consent. See, e.g., Cobbs v. Grant, 8 Cal.
3d 229, 242, 502 P.2d 1, 104 Cal. Rptr. 505 (1972); Barber v. Superior Court, 147 Cal. App. 3d
1006, 1015, 195 Cal. Rptr. 484 (1983). While this division does not use the phrase "informed
consent," it is assumed that the statute will be read in light of this well-established doctrine.

See also Sections 4607 ("agent" defined), 4613 ("conservator" defined), 4615 ("health care" defined),
4625 ("patient" defined), 4643 ("surrogate" defined).  [29 Cal.L.Rev.Comm. Reports 1 (1999)]

Historical And Statutory Notes

Derivation: Former § 4612, added by Stats.1994, c. 307 (S.B.1907), § 16.
Civil Code former § 2430, added by Stats.1983, c. 1204, § 10, amended by Stats.1988, c. 1543, § 1.

§ 4619. Health care institution 

     •     Historical Notes

"Health care institution" means an institution, facility, or agency licensed, certified, or otherwise authorized or
permitted by law to provide health care in the ordinary course of business.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4619 is a new provision and is the same as Section 1(7) of the Uniform Health-Care Decisions

Act (1993).
For provisions in this division using this term, see Sections 4654 (compliance with generally accepted

health care standards), 4659 (limitations on who may act as agent or surrogate), 4677 (restriction on
requiring or prohibiting advance directive), 4696 (duty to communicate revocation), 4701 (optional
form of advance health care directive), 4711 (patient's designation of surrogate), 4733 (obligations
of health care institution), 4734 (right to decline for reasons of conscience or institutional policy),
4735 (health care institution's right to decline ineffective care), 4736 (obligations of declining health
care institution), 4740 (immunities of health care provider or institution), 4742 (statutory damages),
4765 (petitioners), 4785 (application of request to forgo resuscitative measures).



See also Section 4615 ("health care" defined).
Background from Uniform Act. The term "health-care institution" includes a hospital, nursing home,

residential-care facility, home health agency, or hospice.[Adapted from Unif. Health-Care Decisions
Act § 1(7) comment (1993).]  [29 Cal.L.Rev.Comm. Reports App. 6 (1999)]

§ 4621. Health care provider 

     •     Historical Notes     •     Research References

"Health care provider" means an individual licensed, certified, or otherwise authorized or permitted by the law
of this state to provide health care in the ordinary course of business or practice of a profession.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4621 continues former Section 4615 without substantive change and is the same as Section 1(8)

of the Uniform Health-Care Decisions Act (1993). This section also continues former Health and
Safety Code Section 7186(c) (Natural Death Act) without substantive change.

For provisions in this division using this term, see Sections 4617 ("health care decision" defined), 4641
("supervising health care provider" defined), 4654 (compliance with generally accepted health care
standards), 4659 (limitations on who may act as agent or surrogate), 4673 (witnessing requirements
in skilled nursing facility), 4676 (validity of written advance directive executed in another
jurisdiction), 4677 (restriction on requiring or prohibiting advance directive), 4685 (agent's priority),
4696 (duty to communicate revocation), 4701 (optional form of advance health care directive), 4733
(obligations of health care provider), 4734 (health care provider's right to decline for reasons of
conscience), 4735 (health care provider's right to decline ineffective care), 4736 (obligations of
declining health care provider), 4740 (immunities of health care provider), 4742 (statutory
damages).

See also Section 4615 ("health care" defined).  [29 Cal.L.Rev.Comm. Reports App. 6 (1999)]

Historical And Statutory Notes

1999 Legislation
Former § 4621, added by Stats.1994, c. 307 (S.B.1907), § 16, defining "statutory form durable power of

attorney for health care", was repealed by Stats.1999, c. 658 (A.B.891), § 38, operative July 1, 2000.
Derivation: Former § 4615, added by Stats.1994, c. 307 (S.B.1907), § 16.
Health and Safety Code former § 7186, added by Stats.1991, c. 895 (S.B.980), § 2, amended by

Stats.1994, c. 1010 (S.B.2053), § 158.
Health and Safety Code former § 7187, added by Stats.1976, c. 1439, § 1, amended by Stats.1989, c.

886, § 97.
Civil Code former § 2430, added by Stats.1983, c. 1204, § 10, amended by Stats.1988, c. 1543, § 1.

Research References

Law Review And Journal Commentaries

All is well that ends well: Toward a policy of assisted rational suicide or merely enlightened



self-determination? George P. Smith, II, 22 U.C.Davis L.Rev. 275 (1989).
Chapter 658: California's health care decisions law.  Jeanine Lewis, 31 McGeorge L.Rev. 501

(2000).
Proposed amendment to the California Natural Death Act to assure the statutory right to control life

sustaining treatment decisions. 17 U.S.F.L.Rev. 579 (1983).
Right to voluntary Euthanasia.  10 Whittier L.Rev. 489 (1988).

Collateral References:

Witkin, Summary (9th ed) Agency §246TT

§ 4623. Individual health care instruction 

     •     Historical Notes     •     Research References

"Individual health care instruction" or "individual instruction" means a patient's written or oral direction
concerning a health care decision for the patient.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4623 is a new provision and is the same in substance as Section 1(9) of the Uniform

Health-Care Decisions Act (1993). The term "individual health care instruction" is included to
provide more clarity. A declaration or directive under the repealed Natural Death Act (former Health
and Safety Code § 7185 et seq.) is an individual health care instruction.

For provisions in this division using this term, see Sections 4605 ("advance health care directive"
defined), 4625 ("patient" defined), 4658 (determination of capacity and other medical conditions),
4670 (individual health care instruction recognized), 4671 (power of attorney for health care may
include individual instruction), 4684 (standard governing agent's health care decisions), 4714
(standard governing surrogate's health care decisions), 4732 (duty of primary physician to record
relevant information), 4733 (obligations of health care provider or institution), 4734 (health care
provider's or institution's right to decline), 4735 (right to decline to provide ineffective care), 4736
(obligations of declining health care provider or institution).

See also Section 4617 ("health care decision" defined), 4625 ("patient" defined).
Background from Uniform Act. The term "individual instruction" includes any type of written or oral

direction concerning health-care treatment. The direction may range from a written document which
is intended to be effective at a future time if certain specified conditions arise and for which a form
is provided in Section 4 [Prob. Code § 4701], to the written consent required before surgery is
performed, to oral directions concerning care recorded in the health-care record. The instruction may
relate to a particular health-care decision or to health care in general.[Adapted from Unif.
Health-Care Decisions Act § 1(9) comment (1993).]  [29 Cal.L.Rev.Comm. Reports App. 6 (1999)]

Research References

Cross References

Request regarding resuscitative measures, conflict with health care instruction, see Probate Code §



4781.4.

§ 4625. Patient 

     •     Historical Notes

"Patient" means an adult whose health care is under consideration, and includes a principal under a power of
attorney for health care and an adult who has given an individual health care instruction or designated a
surrogate.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4625 is a new provision added for drafting convenience."Adult" includes an emancipated minor.

See Fam. Code §§ 7002 (emancipation), 7050 (emancipated minor considered as adult for consent to
medical, dental, or psychiatric care). For provisions governing surrogates, see Section 4711 et seq.

See also Sections 4615 ("health care" defined), 4623 ("individual health care instruction" defined), 4629
("power of attorney for health care" defined), 4633 ("principal" defined), 4643 ("surrogate" defined).
Compare Section 3200 ("patient" defined for purposes of court-authorized medical treatment
procedure).  [29 Cal.L.Rev.Comm. Reports App. 6 (1999)]

§ 4627. Physician 

     •     Historical Notes     •     Research References

"Physician" means a physician and surgeon licensed by the Medical Board of California or the Osteopathic
Medical Board of California.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4627 continues and generalizes former Health and Safety Code Section 7186(g) (Natural Death

Act) and is the same in substance as Section 1(11) of the Uniform Health-Care Decisions Act
(1993).  [29 Cal.L.Rev.Comm. Reports 1 (1999)]

Historical And Statutory Notes

Derivation: Health and Safety Code former § 7186, added by Stats.1991, c. 895 (S.B.980), § 2,
amended by Stats.1994, c. 1010 (S.B.2053), § 158.

Health and Safety Code former § 7187, added by Stats.1976, c. 1439, § 1, amended by Stats.1989, c.
886, § 97.



Research References

Law Review And Journal Commentaries

All is well that ends well: Toward a policy of assisted rational suicide or merely enlightened
self-determination? George P. Smith, II, 22 U.C.Davis L.Rev. 275 (1989).

Proposed amendment to the California Natural Death Act to assure the statutory right to control life
sustaining treatment decisions. 17 U.S.F.L.Rev. 579 (1983).

Right to voluntary Euthanasia.  10 Whittier L.Rev. 489 (1988).

§ 4629. Power of attorney for health care 

     •     Historical Notes

"Power of attorney for health care" means a written instrument designating an agent to make health care
decisions for the principal.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4629 supersedes former Section 4606 (defining "durable power of attorney for health care") and

is the same in substance as Section 1(12) of the Uniform Health-Care Decisions Act (1993). The
writing requirement continues part of Section 4022 (defining "power of attorney" generally) as it
applied to powers of attorney for health care under former law, and is consistent with part of the
second sentence of Section 2(b) of the Uniform Health-Care Decisions Act (1993).

See also Sections 4607 ("agent" defined), 4617 ("health care decision" defined).  [29 Cal.L.Rev.Comm.
Reports 1 (1999)]

Historical And Statutory Notes

Derivation: Former § 4606, added by Stats.1994, c. 307 (S.B.1907), § 16.
Civil Code former § 2410, added by Stats.1981, c. 511, § 4.5, amended by Stats.1983, c. 1204, § 3;

Stats.1984, c. 312, § 1.
Civil Code former § 2430, added by Stats.1983, c. 1204, § 10, amended by Stats.1988, c. 1543, § 1.

§ 4631. Primary physician 

     •     Historical Notes     •     Research References

"Primary physician" means a physician designated by a patient or the patient's agent, conservator, or surrogate,
to have primary responsibility for the patient's health care or, in the absence of a designation or if the designated
physician is not reasonably available or declines to act as primary physician, a physician who undertakes the
responsibility.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)



Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4631 supersedes former Health and Safety Code Section 7186(a) ("attending physician"

defined) and is the same in substance as Section 1(13) of the Uniform Health-Care Decisions Act
(1993), with the addition of the reference to the ability to decline to act as primary physician. To be
a "primary physician" under this division, the substantive rules in this section must be complied
with. The institutional designation of a person is not relevant. Hence, a "primary care physician" or a
"hospitalist" may or may not be a "primary physician," depending on the circumstances.

For provisions in this division using this term, see Sections 4641 ("supervising health care provider"
defined), 4658 (determination of capacity and other medical conditions), 4701 (optional form of
advance health care directive), 4732 (duty of primary physician to record relevant information).

See also Sections 4607 ("agent" defined), 4613 ("conservator" defined), 4615 ("health care" defined),
4627 ("physician" defined), 4635 ("reasonably available" defined), 4643 ("surrogate" defined).

Background from Uniform Act. The Act employs the term "primary physician" instead of "attending
physician." The term "attending physician" could be understood to refer to any physician providing
treatment to the individual, and not to the physician whom the individual, or agent, guardian, or
surrogate, has designated or, in the absence of a designation, the physician who has undertaken
primary responsibility for the individual's health care.[Adapted from Unif. Health-Care Decisions
Act § 1(13) comment (1993).]  [29 Cal.L.Rev.Comm. Reports App. 6 (1999)]

Historical And Statutory Notes

Derivation: Health and Safety Code former § 7186, added by Stats.1991, c. 895 (S.B.980), § 2,
amended by Stats.1994, c. 1010 (S.B.2053), § 158.

Health and Safety Code former § 7187, added by Stats.1976, c. 1439, § 1, amended by Stats.1989, c.
886, § 97.

Research References

Law Review And Journal Commentaries

All is well that ends well: Toward a policy of assisted rational suicide or merely enlightened
self-determination? George P. Smith, II, 22 U.C.Davis L.Rev. 275 (1989).

Proposed amendment to the California Natural Death Act to assure the statutory right to control life
sustaining treatment decisions. 17 U.S.F.L.Rev. 579 (1983).

Right to voluntary Euthanasia.  10 Whittier L.Rev. 489 (1988).

§ 4633. Principal 

     •     Historical Notes

"Principal" means an adult who executes a power of attorney for health care.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes



Law Revision Commission Comments

1999 Addition
Section 4633 is the same in substance as Section 4026 in the Power of Attorney Law."Adult" includes

an emancipated minor. See Fam. Code §§ 7002 (emancipation), 7050 (emancipated minor
considered as adult for consent to medical, dental, or psychiatric care).

See also Section 4629 ("power of attorney for health care" defined).  [29 Cal.L.Rev.Comm. Reports 1
(1999)]

§ 4635. Reasonably available 

     •     Historical Notes

"Reasonably available" means readily able to be contacted without undue effort and willing and able to act in a
timely manner considering the urgency of the patient's health care needs.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4635 is the same as Section 1(14) of the Uniform Health-Care Decisions Act (1993).
For provisions in this division using this term, see Sections 4631 ("primary physician" defined), 4641

("supervising health care provider" defined), 4685 (agent's priority), 4701 (optional form of advance
health care directive).

See also Section 4615 ("health care" defined), 4625 ("patient" defined).
Background from Uniform Act. The term "reasonably available" is used in the Act to accommodate

the reality that individuals will sometimes not be timely available. The term is incorporated into the
definition of "supervising health-care provider" [Prob. Code § 4641]. It appears in the optional
statutory form (Section 4) [Prob. Code § 4701] to indicate when an alternate agent may act.[Adapted
from Unif. Health-Care Decisions Act § 1(14) comment (1993).]  [29 Cal.L.Rev.Comm. Reports
App. 6 (1999)]

§ 4637. Residential care facility for the elderly 

     •     Historical Notes

"Residential care facility for the elderly" means a "residential care facility for the elderly" as defined in Section
1569.2 of the Health and Safety Code.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition



Section 4637 continues former Section 4618 without substantive change.
For provisions in this division using this term, see Sections 4659 (limitations on who may act as agent or

surrogate), 4673 (witnessing requirements in skilled nursing facility), 4701 (optional form of
advance health care directive).  [29 Cal.L.Rev.Comm. Reports 1 (1999)]

Historical And Statutory Notes

Derivation: Former § 4618, added by Stats.1994, c. 307 (S.B.1907), § 16.
Civil Code former § 2430, added by Stats.1983, c. 1204, § 10, amended by Stats.1988, c. 1543, § 1.

§ 4639. Skilled nursing facility 

     •     Historical Notes

"Skilled nursing facility" means a "skilled nursing facility" as defined in Section 1250 of the Health and Safety
Code.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4639 is a new provision that incorporates the relevant definition from the Health and Safety

Code.
For provisions in this division using this term, see Sections 4673 (witnessing requirements in skilled

nursing facility), 4701 (optional form of advance health care directive).  [29 Cal.L.Rev.Comm.
Reports 1 (1999)]

§ 4641. Supervising health care provider 

     •     Historical Notes

"Supervising health care provider" means the primary physician or, if there is no primary physician or the
primary physician is not reasonably available, the health care provider who has undertaken primary
responsibility for a patient's health care.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4641 is a new provision and is the same in substance as Section 1(16) of the Uniform

Health-Care Decisions Act (1993).
For provisions in this division using this term, see Sections 4659 (limitations on who may act as agent or

surrogate), 4695 (revocation of power of attorney for health care), 4696 (duty to communicate
revocation), 4701 (optional form of advance health care directive), 4711 (patient's designation of



surrogate), 4715 (disqualification of surrogate), 4730 (duty of health care provider to communicate),
4731 (duty of supervising health care provider to record relevant information), 4765 (petitioners).

See also Sections 4607 ("agent" defined), 4615 ("health care" defined), 4621 ("health care provider"
defined), 4625 ("patient" defined), 4631 ("primary physician" defined), 4635 ("reasonably available"
defined).

Background from Uniform Act. The definition of "supervising health-care provider" accommodates
the circumstance that frequently arises where care or supervision by a physician may not be readily
available. The individual's primary physician is to assume the role, however, if reasonably
available.[Adapted from Unif. Health-Care Decisions Act § 1(16) comment (1993).]  [29
Cal.L.Rev.Comm. Reports 1 (1999)]

§ 4643. Surrogate 

     •     Historical Notes

"Surrogate" means an adult, other than a patient's agent or conservator, authorized under this division to make a
health care decision for the patient.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4643 is a new provision and is the same in substance as Section 1(17) of the Uniform

Health-Care Decisions Act (1993), except that this section refers to "conservator" instead of
"guardian" and to "adult" instead of "individual.""Adult" includes an emancipated minor. See Fam.
Code § 7002 (emancipation). For other provisions concerning surrogates, see Section 4711 et seq.

For provisions in this division using this term, see Sections 4617 ("health care decision" defined), 4625
("patient" defined), 4631 ("primary physician" defined), 4653 (mercy killing, assisted suicide,
euthanasia not approved), 4657 (presumption of capacity), 4658 (determination of capacity and other
medical conditions), 4659 (limitations on who may act as agent or surrogate), 4660 (use of copies),
4696 (duty to communicate revocation), 4711-4715 (health care surrogates), 4731 (duty of
supervising health care provider to record relevant information), 4732 (duty of primary physician to
record relevant information), 4741 (immunities of agent and surrogate), 4750 (judicial intervention
disfavored), 4762 (jurisdiction over agent or surrogate), 4763 (venue), 4765 (petitioners), 4766
(purposes of petition), 4769 (notice of hearing), 4771 (award of attorney's fees). See also 4780
(request to forgo resuscitative measures), 4783 (forms for requests to forgo resuscitative measures).

See also Section 4607 ("agent" defined).
Background from Uniform Act. The definition of "surrogate" refers to the individual having present

authority under Section 5 [see Prob. Code § 4711et seq.] to make a health-care decision for a patient.
It does not include an individual who might have such authority under a given set of circumstances
which have not occurred.[Adapted from Unif. Health-Care Decisions Act § 1(17) comment (1993).]
[29 Cal.L.Rev.Comm. Reports App. 6 (1999)]

Chapter 2. General Provisions



§ 4650. Legislative findings 

     •     Historical Notes     •     Research References

The Legislature finds the following:

(a) In recognition of the dignity and privacy a person has a right to expect, the law recognizes that an adult has
the fundamental right to control the decisions relating to his or her own health care, including the decision to
have life-sustaining treatment withheld or withdrawn.

(b) Modern medical technology has made possible the artificial prolongation of human life beyond natural
limits.  In the interest of protecting individual autonomy, this prolongation of the process of dying for a person
for whom continued health care does not improve the prognosis for recovery may violate patient dignity and
cause unnecessary pain and suffering, while providing nothing medically necessary or beneficial to the person.

(c) In the absence of controversy, a court is normally not the proper forum in which to make health care
decisions, including decisions regarding life-sustaining treatment.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4650 preserves and continues the substance of the legislative findings set out in former Health

and Safety Code Section 7185.5 (Natural Death Act). These findings, in an earlier form, have been
relied upon by the courts.Conservatorship of Drabick, 200 Cal. App. 3d 185, 206, 245 Cal. Rptr.
840, 853 (1988); Bouvia v. Superior Court, 179 Cal. App. 3d 1127, 1137, 225 Cal. Rptr. 297, 302
(1986); Bartling v. Superior Court, 163 Cal. App. 3d 186, 194-95, 209 Cal. Rptr. 220, 224-25
(1984); Barber v. Superior Court, 147 Cal. App. 3d 1006, 1015-16, 195 Cal. Rptr. 484, 489-90
(1983). The earlier legislative findings were limited to persons with a terminal condition or
permanent unconscious condition. This restriction is not continued here in recognition of the broader
scope of this division and the development of case law since enactment of the original Natural Death
Act in 1976. References to "medical care" in former law have been changed to "health care" for
consistency with the language of this division. See Section 4615 ("health care" defined). This is not
intended as a substantive change."Adult" includes an emancipated minor. See Fam. Code §§ 7002
(emancipation), 7050 (emancipated minor considered as adult for consent to medical, dental, or
psychiatric care).

Parts of former Health and Safety Code Section 7185.5 that are more appropriately stated as substantive
provisions are not continued here. See also Section 4750 (judicial intervention disfavored).  [29
Cal.L.Rev.Comm. Reports 1 (1999)]

Historical And Statutory Notes

1999 Legislation
Former § 4650, added by Stats.1994, c. 307 (S.B.1907), § 16, derived from Civil Code § 2431, added by

Stats.1983, c. 1204, § 10, relating to execution of durable power of attorney, was repealed by
Stats.1999, c. 658 (A.B.891), § 38, operative July 1, 2000.  See Probate Code § 4671.

Derivation: Health and Safety Code former § 7185.5, added by Stats.1991, c. 895 (S.B.980), § 2.
Health and Safety Code former § 7186, added by Stats.1976, c. 1439, § 1.



Research References

Law Review And Journal Commentaries

California approach to life-sustaining medical decisions —  Exercising the fundamental right of the
patient in a permanently vegetative state. Comment, 17 W. St. U. L. Rev. 189 (1989).

Chapter 658: California's health care decisions law.  Jeanine Lewis, 31 McGeorge L.Rev. 501
(2000).

Child may recover special damages but not general damages in a claim for wrongful life: Turpin v.
Sortini, 10 Pepp.L.Rev. 296 (1982).

Clash at the bedside: Patient autonomy v. A physician's professional conscience.  Judith F. Daar, 44
Hastings L.J. 1241 (1993).

Criminal liability in treatment of irreversibly comatose patients. George A. Oakes, 7 L.A.Law. 35
(May 1984).

Ethical postures of futility and California's Uniform Health Care Decisions Act.  75 S.Cal.L.Rev.
1217 (2002).

Euthanasia of brain-stem-damaged patients: Need for legislation 14 San Diego L.Rev. 1277 (1977).
Fetal patient and the unwilling mother: A standard for judicial intervention 14 Pac.L.J. 1065 (1983).
Lasting wishes.  Marshall S. Zolla and Deborah Elizabeth Zolla, 23 L.A.Law 42 (December 2000).
Letting daddy die: Adopting new standards for surrogate decisionmaking.  39 UCLA L.Rev. 581

(1992).
Proposed amendment to the California Natural Death Act to assure the statutory right to control life

sustaining treatment decisions. 17 U.S.F.L.Rev. 579 (1983).
Right to die: The decision making process.  Robert D. Girard, 6 Whittier L.Rev. 813 (1984).

United States Supreme Court

Euthanasia, Controlled Substances Act, attorney general rule prohibiting doctors from prescribing
controlled substances for physician-assisted suicide, state regulation of the practice of medicine,
see Gonzales v. Oregon, 2006, 126 S.Ct. 904, 546 U.S. 243, 163 L.Ed.2d 748.

Collateral References:

Witkin, Summary (9th ed) Agency §246UU

§ 4651. Application; exemptions 

     •     Historical Notes     •     Research References

(a) Except as otherwise provided, this division applies to health care decisions for adults who lack capacity to
make health care decisions for themselves.

(b) This division does not affect any of the following:

(1) The right of an individual to make health care decisions while having the capacity to do so.

(2) The law governing health care in an emergency.

(3) The law governing health care for unemancipated minors.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)



Historical Notes

Law Revision Commission Comments

1999 Addition
Subdivision (a) of Section 4651 is a new provision.
Subdivision (b)(1) is the same in substance as Section 11(a) of the Uniform Health-Care Decisions Act

(1993) and replaces former Health and Safety Code Sections 7189.5(a) and 7191.5(e) & (h) (Natural
Death Act).

Subdivision (b)(2) continues the substance of former Section 4652(b).
Subdivision (b)(3) is new. This division applies to emancipated minors to the same extent as adults. See

Fam. Code §§ 7002 (emancipation), 7050 (emancipated minor considered as adult for consent to
medical, dental, or psychiatric care).

See also Sections 4605 ("advance health care directive" defined), 4615 ("health care" defined), 4617
("health care decision" defined), 4687 (other authority of person named as agent not affected).  [29
Cal.L.Rev.Comm. Reports App. 6 (1999)]

Historical And Statutory Notes

1999 Legislation
Former § 4651, added by Stats.1994, c. 307 (S.B.1907), § 16, derived from Civil Code § 2444, added by

Stats.1985, c. 403, § 6.5, amended by Stats.1988, c. 1543, § 4, Stats.1991, c. 896, § 3, relating to
durable power of attorney forms, was repealed by Stats.1999, c. 658 (A.B.891), § 38, operative July
1, 2000.

Derivation: Former § 4652, added by Stats.1994, c. 307 (S.B.1907), § 16, amended by Stats.1995, c.
417 (S.B.1148), § 1.

Civil Code former § 2439, added by Stats.1983, c. 1204, § 10.

Research References

Law Review And Journal Commentaries

Chapter 658: California's health care decisions law.  Jeanine Lewis, 31 McGeorge L.Rev. 501
(2000).

Collateral References:

Witkin, Summary (9th ed) Agency §246ZZ

§ 4652. Scope 

     •     Historical Notes     •     Research References

This division does not authorize consent to any of the following on behalf of a patient:

(a) Commitment to or placement in a mental health treatment facility.

(b) Convulsive treatment (as defined in Section 5325 of the Welfare and Institutions Code).

(c) Psychosurgery (as defined in Section 5325 of the Welfare and Institutions Code).

(d) Sterilization.



(e) Abortion.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4652 continues former Section 4722 without substantive change and revises language for

consistency with the broader scope of this division. A power of attorney may not vary the limitations
of this section. See also Section 4653 (mercy killing, assisted suicide, euthanasia not approved).  [29
Cal.L.Rev.Comm. Reports 1 (1999)]

Historical And Statutory Notes

1999 Legislation
Former § 4652, added by Stats.1994, c. 307 (S.B.1907), § 16, amended by Stats.1995, c. 417

(S.B.1148), § 1, relating to health care decisions on behalf of another, was repealed by Stats.1999, c.
658 (A.B.891), § 38, operative July 1, 2000.  See Probate Code §§ 4651, 4676, 4685, 4687.

Derivation: Former § 4722, added by Stats.1994, c. 307 (S.B.1907), § 16.
Civil Code former § 2435, added by Stats.1983, c. 1204, § 10.

Research References

Law Review And Journal Commentaries

Chapter 658: California's health care decisions law.  Jeanine Lewis, 31 McGeorge L.Rev. 501
(2000).

Collateral References:

Witkin, Summary (9th ed) Agency §246HHH
Cal Transactions Forms: Estate Planning §8:76

§ 4653. Mercy killing, assisted suicide, or euthanasia 

     •     Historical Notes     •     Research References

Nothing in this division shall be construed to condone, authorize, or approve mercy killing, assisted suicide, or
euthanasia.  This division is not intended to permit any affirmative or deliberate act or omission to end life other
than withholding or withdrawing health care pursuant to an advance health care directive, by a surrogate, or as
otherwise provided, so as to permit the natural process of dying.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition



Section 4653 continues the first sentence of former Section 4723 without substantive change, and is
consistent with Section 13(c) of the Uniform Health-Care Decisions Act (1993). This section also
continues the substance of former Health and Safety Code Section 7191.5(g) (Natural Death Act).
Language has been revised to conform to the broader scope of this division. This section provides a
rule governing the interpretation of this division. It is not intended as a general statement beyond the
scope of this division nor is it intended to affect any other authority that may exist.

See Sections 4670 et seq.(advance health care directives), 4711 et seq.(health care surrogates). See also
Sections 4605 ("advance health care directive" defined), 4615 ("health care" defined), 4643
("surrogate" defined).  [29 Cal.L.Rev.Comm. Reports App. 6 (1999)]

Historical And Statutory Notes

1999 Legislation
Former § 4653, added by Stats.1994, c. 307 (S.B.1907), § 16, relating to execution of durable power of

attorney in another jurisdiction, was repealed by Stats.1999, c. 658 (A.B.891), § 38, operative July 1,
2000.  See Probate Code § 4676.

Derivation: Former § 4723, added by Stats.1994, c. 307 (S.B.1907), § 16.
Health and Safety Code former § 7191.5, added by Stats.1991, c. 895 (S.B.980),§ 2.
Health and Safety Code former §§ 7192, 7195, added by Stats.1976, c. 1439, § 1, amended by

Stats.1989, c. 886, § 97.
Civil Code former § 2443, added by Stats.1983, c. 1204, § 10.

Research References

Law Review And Journal Commentaries

Chapter 658: California's health care decisions law.  Jeanine Lewis, 31 McGeorge L.Rev. 501
(2000).

United States Supreme Court

Euthanasia, Controlled Substances Act, attorney general rule prohibiting doctors from prescribing
controlled substances for physician-assisted suicide, state regulation of the practice of medicine,
see Gonzales v. Oregon, 2006, 126 S.Ct. 904, 546 U.S. 243, 163 L.Ed.2d 748.

Collateral References:

Witkin, Summary (9th ed) Agency §§229, 246VV
The Rutter Group, Probate (Ross) §1:94.1
Cal Transactions Forms: Estate Planning §8:66
Pocket veto brings legislative sessions to quiet close (1992 legislation review).  CEB Estate Planning

& Cal Probate Rep Vol. 14 No. 3 p 65.

§ 4654. Health care contrary to generally accepted health care standards 

     •     Historical Notes     •     Research References

This division does not authorize or require a health care provider or health care institution to provide health care
contrary to generally accepted health care standards applicable to the health care provider or health care
institution.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)



Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4654 is the same as Section 13(d) of the Uniform Health-Care Decisions Act (1993). For a

special application of this general rule, see Section 4735 (right to decline to provide ineffective
care). This section continues the substance of former Health and Safety Code Section 7191.5(f)
(Natural Death Act) and subsumes the specific duty under former Health and Safety Code Section
7189.5(b) concerning providing comfort care and alleviation of pain.

See also Sections 4615 ("health care" defined), 4619 ("health care institution" defined), 4621 ("health
care provider" defined).  [29 Cal.L.Rev.Comm. Reports 1 (1999)]

Historical And Statutory Notes

1999 Legislation
Former § 4654, added by Stats.1994, c. 307 (S.B.1907), § 16, derived from Civil Code § 2436.5, added

by Stats.1983, c. 1204, § 10, amended by Stats.1991, c. 896, § 2, relating to expiration of certain
durable powers of attorney for health care, was repealed by Stats.1999, c. 658 (A.B.891), § 38,
operative July 1, 2000.

Derivation: Health and Safety Code former § 7191.5, added by Stats.1991, c. 895 (S.B.980), § 2.
Health and Safety Code former §§ 7192, 7195, added by Stats.1976, c. 1439, § 1, amended by

Stats.1989, c. 886, § 97.

Research References

Law Review And Journal Commentaries

Chapter 658: California's health care decisions law.  Jeanine Lewis, 31 McGeorge L.Rev. 501
(2000).

Collateral References:

Witkin, Summary (9th ed) Agency §§161, 246BBB
The Rutter Group, Probate (Ross) §§1:95, 1:96
Cal Transactions Forms: Estate Planning §8:69

§ 4655. Intention of patient 

     •     Historical Notes

(a) This division does not create a presumption concerning the intention of a patient who has not made or who
has revoked an advance health care directive.

(b) In making health care decisions under this division, a patient's attempted suicide shall not be construed to
indicate a desire of the patient that health care be restricted or inhibited.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes



Law Revision Commission Comments

1999 Addition
Subdivision (a) of Section 4655 continues and generalizes former Health and Safety Code Section

7191.5(d) (Natural Death Act), and is the same in substance as Section 13(a) of the Uniform
Health-Care Decisions Act (1993).

Subdivision (b) continues the second sentence of former Section 4723 without substantive change and
with wording changes to reflect the broader scope of this division.

See also Sections 4605 ("advance health care directive" defined), 4615 ("health care" defined), 4617
("health care decision" defined), 4625 ("patient" defined).  [29 Cal.L.Rev.Comm. Reports App. 6
(1999)]

Historical And Statutory Notes

Derivation: Former § 4723, added by Stats.1994, c. 307 (S.B.1907), § 16.
Health and Safety Code former § 7191.5, added by Stats.1991, c. 895 (S.B.980),§ 2.
Health and Safety Code former §§ 7192, 7195, added by Stats.1976, c. 1439, § 1, amended by

Stats.1989, c. 886, § 97.
Civil Code former § 2443, added by Stats.1983, c. 1204, § 10.

§ 4656. Effect of death resulting from withholding or withdrawing health care 

     •     Historical Notes

Death resulting from withholding or withdrawing health care in accordance with this division does not for any
purpose constitute a suicide or homicide or legally impair or invalidate a policy of insurance or an annuity
providing a death benefit, notwithstanding any term of the policy or annuity to the contrary.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4656 continues and generalizes former Health and Safety Code Section 7191.5(a)-(b) (Natural

Death Act), and is the same in substance as Section 13(b) of the Uniform Health-Care Decisions Act
(1993).

See also Section 4615 ("health care" defined).  [29 Cal.L.Rev.Comm. Reports 1 (1999)]

§ 4657. Presumption of capacity 

     •     Historical Notes

A patient is presumed to have the capacity to make a health care decision, to give or revoke an advance health
care directive, and to designate or disqualify a surrogate.  This presumption is a presumption affecting the
burden of proof.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)



Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4657 is the same in substance as Section 11(b) of the Uniform Health-Care Decisions Act

(1993). The presumption of capacity with regard to revocation continues the substance of former
Section 4727(c), and is consistent with former Health and Safety Code Section 7189.5(a) (Natural
Death Act). See also Section 4766(a) (petition to review capacity determinations). The burden of
proof is on the person who seeks to establish that the principal did not have capacity. This section is
also consistent with the rule applicable under Section 810 (due process in capacity determinations).

See also Sections 4605 ("advance health care directive" defined), 4609 ("capacity" defined), 4617
("health care decision" defined), 4625 ("patient" defined), 4643 ("surrogate" defined).

Background from Uniform Act.Section 11 reinforces the principle of patient autonomy by providing a
rebuttable presumption that an individual has capacity for all decisions relating to health care
referred to in the Act.[Adapted from Unif. Health-Care Decisions Act § 11 comment (1993).]  [29
Cal.L.Rev.Comm. Reports 1 (1999)]

Historical And Statutory Notes

Derivation: Former § 4727, added by Stats.1994, c. 307 (S.B.1907), § 16.
Civil Code former § 2437, added by Stats.1983, c. 1204, § 10, amended by Stats.1984, c. 312, § 7.

§ 4658. Determination regarding patient's capacity to be made by primary physician 

     •     Historical Notes

Unless otherwise specified in a written advance health care directive, for the purposes of this division, a
determination that a patient lacks or has recovered capacity, or that another condition exists that affects an
individual health care instruction or the authority of an agent or surrogate, shall be made by the primary
physician.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4658 is drawn from Section 2(d) (advance directives) and part of Section 5(a) (surrogates) of the

Uniform Health-Care Decisions Act (1993). This section also supersedes parts of the Natural Death
Act relating to physician certification of the patient's condition. See former Health and Safety Code
§§ 7187.5, 7189. This section makes clear that capacity determinations need not be made by the
courts. For provisions governing judicial determinations of capacity, see Sections 810-813 (Due
Process in Capacity Determinations Act). See also Section 4766 (petitions concerning advance
directives). For the primary physician's duty to record capacity determinations, see Section 4732.
See also Section 4766(a) (petition to review capacity determinations).

See also Sections 4605 ("advance health care directive" defined), 4607 ("agent" defined), 4609
("capacity" defined), 4623 ("individual health care instruction" defined), 4625 ("patient" defined),
4631 ("primary physician" defined), 4643 ("surrogate" defined).



Background from Uniform Act. Section 2(d) provides that unless otherwise specified in a written
advance health-care directive, a determination that a principal has lost or recovered capacity to make
health-care decisions must be made by the primary physician. For example, a principal might specify
that the determination of capacity is to be made by the agent in consultation with the primary
physician. Or a principal, such as a member of the Christian Science faith who relies on a religious
method of healing and who has no primary physician, might specify that capacity be determined by
other means. In the event that multiple decision makers are specified and they cannot agree, it may
be necessary to seek court instruction as authorized by Section 14 [see Prob. Code § 4766].

Section 2(d) also provides that unless otherwise specified in a written advance health-care directive, the
existence of other conditions which affect an individual instruction or the authority of an agent must
be determined by the primary physician. For example, an individual might specify that an agent may
withdraw or withhold treatment that keeps the individual alive only if the individual has an incurable
and irreversible condition that will result in the individual's death within a relatively short time. In
that event, unless otherwise specified in the advance health-care directive, the determination that the
individual has that condition must be made by the primary physician.

[Adapted from Unif. Health-Care Decisions Act § 2(d) comment (1993).]  [29 Cal.L.Rev.Comm.
Reports App. 6 (1999)]

§ 4659. Persons excluded from making decisions under this division 

     •     Historical Notes

(a) Except as provided in subdivision (b), none of the following persons may make health care decisions as an
agent under a power of attorney for health care or a surrogate under this division:

(1) The supervising health care provider or an employee of the health care institution where the patient is
receiving care.

(2) An operator or employee of a community care facility or residential care facility where the patient is
receiving care.

(b) The prohibition in subdivision (a) does not apply to the following persons:

(1) An employee, other than the supervising health care provider, who is related to the patient by blood,
marriage, or adoption, or is a registered domestic partner of the patient.

(2) An employee, other than the supervising health care provider, who is employed by the same health care
institution, community care facility, or residential care facility for the elderly as the patient.

(c) A conservator under the Lanterman-Petris-Short Act (Part 1 (commencing with Section 5000) of Division 5
of the Welfare and Institutions Code) may not be designated as an agent or surrogate to make health care
decisions by the conservatee, unless all of the following are satisfied:

(1) The advance health care directive is otherwise valid.

(2) The conservatee is represented by legal counsel.

(3) The lawyer representing the conservatee signs a certificate stating in substance:

"I am a lawyer authorized to practice law in the state where this advance health care directive was executed, and
the principal or patient was my client at the time this advance directive was executed.  I have advised my client
concerning his or her rights in connection with this advance directive and the applicable law and the
consequences of signing or not signing this advance directive, and my client, after being so advised, has
executed this advance directive."

CREDIT(S)



(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.  Amended by Stats.2001, c. 230
(A.B.1278), § 4.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4659 restates former Section 4702 without substantive change, and extends its principles to

cover surrogates. The terms "supervising health care provider" and "health care institution" have
been substituted for "treating health care provider" as appropriate, for consistency with the terms
used in this division. See Section 4641 ("supervising health care provider" defined).

Subdivisions (a) and (b) serve the same purpose as Section 2(b) (fourth sentence) and Section 5(i) of the
Uniform Health-Care Decisions Act (1993). Subdivision (a) does not preclude a person from
appointing, for example, a friend who is a physician as the agent under the person's power of
attorney for health care, but if the physician becomes the person's "supervising health care provider,"
the physician is precluded from acting as the agent under the power of attorney. See also Section
4675 (witnessing requirements in skilled nursing facilities).

Subdivision (b) provides a special exception to subdivision (a). This will, for example, permit a nurse to
serve as agent for the nurse's spouse when the spouse is being treated at the hospital where the nurse
is employed.

Subdivision (c) prescribes conditions that must be satisfied if a conservator is to be designated as the
agent or surrogate for a conservatee under the Lanterman-Petris-Short Act. This subdivision has no
application where a person other than the conservator is so designated.

See also Sections 4605 ("advance health care directive" defined), 4607 ("agent" defined), 4611
("community care facility" defined), 4613 ("conservator" defined), 4617 ("health care decision"
defined), 4619 ("health care institution" defined), 4625 ("patient" defined), 4629 ("power of attorney
for health care" defined), 4637 ("residential care facility for the elderly" defined), 4641 ("supervising
health care provider" defined), 4643 ("surrogate" defined).  [29 Cal.L.Rev.Comm. Reports App. 6
(1999)]

2001 Amendment
Section 4659 is amended to clarify an ambiguity that existed in prior law. See former Section 4702. As

amended, the exception in subdivision (b) does not apply to supervising health care providers.
Consequently, the bar on supervising health care providers acting as agents or surrogates for their
patients, as provided in subdivision (a), is absolute. If a supervising health care provider is the
spouse of a patient, he or she would need to cease acting as the patient's primary physician or other
supervising health care provider in order to undertake responsibilities as an agent under a power of
attorney for health care or as a surrogate health care decisionmaker. The extension of the
relationship exception in subdivision (b)(1) to include registered domestic partners is new. See Fam.
Code 297 et seq.(domestic partner registration).  [30 Cal.L.Rev.Comm. Reports 621 (2000)].

Historical And Statutory Notes

2001 Legislation
Stats.2001, c. 230 (A.B.1278), inserted, ", other than the supervising health care provider," following,

"An employee".
Derivation: Former § 4702, added by Stats.1994, c. 307 (S.B.1907), § 16, amended by Stats.1995, c.

417 (S.B.1148), § 3.
Civil Code former § 2432, added by Stats.1983, c. 1204, § 10, amended by Stats.1985, c. 403, § 3;

Stats.1988, c. 1543, § 2; Stats.1990, c. 331, § 1; Stats.1992, c. 470, § 1; Stats.1993, c. 141, § 1.
Civil Code former § 2432.5, added by Stats.1984, c. 312, § 4, amended by Stats.1985, c. 403, § 4;

Stats.1988, c. 1543, § 3.



§ 4660. Copy of directive; effect 

     •     Historical Notes

A copy of a written advance health care directive, revocation of an advance directive, or designation or
disqualification of a surrogate has the same effect as the original.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4660 provides a special rule permitting the use of copies under this division. It is the same as

Section 12 of the Uniform Health-Care Decisions Act (1993). The rule under this section for powers
of attorney for health care differs from the rule under the Power of Attorney Law. See Section 4307
(certified copy of power of attorney).

See also Sections 4605 ("advance health care directive" defined), 4643 ("surrogate" defined).
Background from Uniform Act. The need to rely on an advance health-care directive may arise at

times when the original is inaccessible. For example, an individual may be receiving care from
several health-care providers or may be receiving care at a location distant from that where the
original is kept. To facilitate prompt and informed decision making, this section provides that a copy
of a valid written advance health-care directive, revocation of an advance health-care directive, or
designation or disqualification of a surrogate has the same effect as the original.[Adapted from Unif.
Health-Care Decisions Act § 12 comment (1993).]  [29 Cal.L.Rev.Comm. Reports 1 (1999)]

Chapter 3. Transitional Provisions

§ 4665. Application of division 

     •     Historical Notes

Except as otherwise provided by statute:

(a) On and after July 1, 2000, this division applies to all advance health care directives, including, but not
limited to, durable powers of attorney for health care and declarations under the Natural Death Act (former
Chapter 3.9 (commencing with Section 7185) of Part 1 of Division 7 of the Health and Safety Code), regardless
of whether they were given or executed before, on, or after July 1, 2000.

(b) This division applies to all proceedings concerning advance health care directives commenced on or after
July 1, 2000.

(c) This division applies to all proceedings concerning written advance health care directives commenced
before July 1, 2000, unless the court determines that application of a particular provision of this division would
substantially interfere with the effective conduct of the proceedings or the rights of the parties and other
interested persons, in which case the particular provision of this division does not apply and prior law applies.

(d) Nothing in this division affects the validity of an advance health care directive executed before July 1, 2000,



that was valid under prior law.

(e) Nothing in this division affects the validity of a durable power of attorney for health care executed on a
printed form that was valid under prior law, regardless of whether execution occurred before, on, or after July 1,
2000.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4665 serves the same purpose as Section 4054 in the Power of Attorney Law, but covers all

advance health care directives, including powers of attorney, written or oral individual health care
instructions, and surrogate designations.

Subdivision (a) provides the general rule that this division applies to all advance health care directives,
regardless of when a written advance directive was executed or an oral individual instruction was
made. As provided in subdivision (d), however, nothing in this division invalidates any advance
directive that was validly executed under prior law, and subdivision (e) protects individuals who
happen to use an outdated printed form.

Subdivision (b) is a specific application of the general rule in subdivision (a). See Section 4750 et
seq.(judicial proceedings). Subdivision (c) provides discretion to the court to resolve problems
arising in proceedings commenced before the operative date.

See also Sections 4605 ("advance health care directive" defined), 4629 ("power of attorney for health
care" defined).  [29 Cal.L.Rev.Comm. Reports 1 (1999)]

Part 2. Uniform Health Care Decisions Act

Chapter 1. Advance Health Care Directives

Article 1. General Provisions

§ 4670. Persons entitled to give individual health care instruction; method; conditions 

     •     Historical Notes     •     Research References

An adult having capacity may give an individual health care instruction.  The individual instruction may be oral
or written.  The individual instruction may be limited to take effect only if a specified condition arises.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes



Law Revision Commission Comments

1999 Addition
Section 4670 is drawn from Section 2(a) of the Uniform Health-Care Decisions Act (1993). This section

supersedes part of former Health and Safety Code Section 7186.5 (Natural Death Act)."Adult"
includes an emancipated minor. See Fam. Code §§ 7002 (emancipation), 7050 (emancipated minor
considered as adult for consent to medical, dental, or psychiatric care).

See also Sections 4615 ("health care" defined), 4623 ("individual health care instruction" defined).
Background from Uniform Act. The individual instruction authorized in Section 2(a) may but need

not be limited to take effect in specified circumstances, such as if the individual is dying. An
individual instruction may be either written or oral.[Adapted from Unif. Health-Care Decisions Act§
2(a) comment (1993).]  [29 Cal.L.Rev.Comm. Reports 1 (1999)]

Research References

Cross References

Terminal illness diagnosis; end-of-life information and counseling options, see Health and Safety
Code § 442.5.

Law Review And Journal Commentaries

Providing spouses with the power to make healthcare decisions.  Cozette Vergari, 30 L.A. Law. 18
(Nov. 2007).

§ 4671. Persons entitled to execute power of attorney for health care; scope authority granted 

     •     Historical Notes

(a) An adult having capacity may execute a power of attorney for health care, as provided in Article 2
(commencing with Section 4680).  The power of attorney for health care may authorize the agent to make
health care decisions and may also include individual health care instructions.

(b) The principal in a power of attorney for health care may grant authority to make decisions relating to the
personal care of the principal, including, but not limited to, determining where the principal will live, providing
meals, hiring household employees, providing transportation, handling mail, and arranging recreation and
entertainment.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Subdivision (a) of Section 4671 is drawn from the first and third sentences of Section 2(b) of the

Uniform Health-Care Decisions Act (1993). The first sentence supersedes Section 4120 (who may
execute power of attorney) to the extent it applied to powers of attorney for health care."Adult"
includes an emancipated minor. See Fam. Code §§ 7002 (emancipation), 7050 (emancipated minor
considered as adult for consent to medical, dental, or psychiatric care).

Subdivision (b), relating to personal care authority, is parallel to Section 4123(c) (personal care



authority permissible in non-health care power of attorney). For powers of attorney generally, see
the Power of Attorney Law, Section 4000 et seq. Personal care powers are not automatic. Under
subdivision (b), the agent does not have personal care powers except to the extent that they are
granted by the principal.

See also Sections 4607 ("agent" defined), 4617 ("health care decision" defined), 4623 ("individual
health care instruction" defined), 4629 ("power of attorney for health care" defined).

Background from Uniform Act.Section 2(b) authorizes a power of attorney for health care to include
instructions regarding the principal's health care. This provision has been included in order to
validate the practice of designating an agent and giving individual instructions in one document
instead of two. The authority of an agent falls within the discretion of the principal as expressed in
the instrument creating the power and may extend to any health-care decision the principal could
have made while having capacity.

Section 2(b) excludes the oral designation of an agent. Section 5(b) [Prob. Code § 4711] authorizes an
individual to orally designate a surrogate by personally informing the supervising health-care
provider. A power of attorney for health care, however, must be in writing and signed by the
principal, although it need not be witnessed or acknowledged [except in certain circumstances].

[Adapted from Unif. Health-Care Decisions Act § 2(b) comment (1993).]  [29 Cal.L.Rev.Comm.
Reports 1 (1999)]

§ 4672. Nomination of conservator 

     •     Historical Notes

(a) A written advance health care directive may include the individual's nomination of a conservator of the
person or estate or both, or a guardian of the person or estate or both, for consideration by the court if protective
proceedings for the individual's person or estate are thereafter commenced.

(b) If the protective proceedings are conservatorship proceedings in this state, the nomination has the effect
provided in Section 1810 and the court shall give effect to the most recent writing executed in accordance with
Section 1810, whether or not the writing is a written advance health care directive.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4672 continues Section 4126 without substantive change, insofar as that section applied to

powers of attorney for health care, and expands the scope of the rule to apply to other written
advance health care directives. Subdivision (a) is the same in substance as Section 2(g) of the
Uniform Health-Care Decisions Act (1993).

See also Sections 4605 ("advance health care directive" defined), 4613 ("conservator" defined).  [29
Cal.L.Rev.Comm. Reports 1 (1999)]

§ 4673. Sufficiency of written or electronic directive 

     •     Historical Notes     •     Research References

(a) A written advance health care directive is legally sufficient if all of the following requirements are satisfied:



(1) The advance directive contains the date of its execution.

(2) The advance directive is signed either by the patient or in the patient's name by another adult in the patient's
presence and at the patient's direction.

(3) The advance directive is either acknowledged before a notary public or signed by at least two witnesses who
satisfy the requirements of Sections 4674 and 4675.

(b) An electronic advance health care directive or power of attorney for health care is legally sufficient if the
requirements in subdivision (a) are satisfied, except that for the purposes of paragraph (3) of subdivision (a), an
acknowledgment before a notary public shall be required, and if a digital signature is used, it meets all of the
following requirements:

(1) The digital signature either meets the requirements of Section 16.5 of the Government Code and Chapter 10
(commencing with Section 22000) of Division 7 of Title 2 of the California Code of Regulations or the digital
signature uses an algorithm approved by the National Institute of Standards and Technology.

(2) The digital signature is unique to the person using it.

(3) The digital signature is capable of verification.

(4) The digital signature is under the sole control of the person using it.

(5) The digital signature is linked to data in such a manner that if the data are changed, the digital signature is
invalidated.

(6) The digital signature persists with the document and not by association in separate files.

(7) The digital signature is bound to a digital certificate.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.  Amended by Stats.2006, c. 579
(A.B.2805), § 1, eff. Sept. 28, 2006.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4673 continues the execution requirements in Section 4121 in the Power of Attorney Law to the

extent it applied to powers of attorney for health care, and expands the execution requirements under
former law to cover all written advance directives, not just powers of attorney."Adult" has been
substituted for "person" in subdivision (b). "Adult" includes an emancipated minor. See Fam. Code
§§ 7002 (emancipation), 7050 (emancipated minor considered as adult for consent to medical,
dental, or psychiatric care). Sections 4674 and 4675 provide additional requirements applicable
where the written advance directive is signed by witnesses, instead of being notarized.

See also Sections 4605 ("advance health care directive" defined), 4625 ("patient" defined).  [29
Cal.L.Rev.Comm. Reports App. 6 (1999)]

Historical And Statutory Notes

2006 Legislation
Stats.2006, c. 579 (A.B.2805), rewrote this section, which had read:
"A written advance health care directive is legally sufficient if all of the following requirements are

satisfied:
"(a) The advance directive contains the date of its execution.



"(b) The advance directive is signed either (1) by the patient or (2) in the patient's name by another adult
in the patient's presence and at the patient's direction.

"(c) The advance directive is either (1) acknowledged before a notary public or (2) signed by at least
two witnesses who satisfy the requirements of Sections 4674 and 4675."

Section 2 of Stats.2006, c. 579 (A.B.2805), provides:
"SEC. 2. This act is an urgency statute necessary for the immediate preservation of the public peace,

health, or safety within the meaning of Article IV of the Constitution and shall go into immediate
effect.  The facts constituting the necessity are:

"In order to ensure that the end-of-life decisions of individuals who use digital signatures to sign
advanced health care directive are honored and legally valid, it is necessary that this act take
effect immediately."

Derivation: Health and Safety Code former §§ 7186.5, 7187, added by Stats.1991, c. 895 (S.B.980), §
2.

Health and Safety Code former §§ 7188, 7188.5, added by Stats.1976, c. 1439, § 1.

Research References

Law Review And Journal Commentaries

Advising aging clients.  Michael Gilfix, 6 Cal.Law. 50 (September 1986).
All is well that ends well: Toward a policy of assisted rational suicide or merely enlightened

self-determination? George P. Smith, II, 22 U.C.Davis L.Rev. 275 (1989).
Dignified death and the law of torts.  Willard H. Pedrick, 28 San Diego L.Rev. 387 (1991).
Lessons of Cruzan.  Michael Gilfix and Myra Gerson Gilfix, 10 Cal.Law. 68 (Dec. 1990).
Proposed amendment to the California Natural Death Act to assure the statutory right to control life

sustaining treatment decisions. 17 U.S.F.L.Rev. 579 (1983).
Right to die: The decision making process.  Robert D. Girard, 6 Whittier L.Rev. 813 (1984).
Right to voluntary Euthanasia.  10 Whittier L.Rev. 489 (1988).
Turpin v. Sortini: Recognizing the unsupportable cause of action for wrongful life.  71 Cal.L.Rev.

1278 (1983).

United States Supreme Court

Equal protection, assisted suicide ban, right to withdraw life-sustaining medical treatment, see
Vacco v. Quill, 1997, 117 S.Ct. 2293.

§ 4674. Requirements 

     •     Historical Notes

If the written advance health care directive is signed by witnesses, as provided in Section 4673, the following
requirements shall be satisfied:

(a) The witnesses shall be adults.

(b) Each witness signing the advance directive shall witness either the signing of the advance directive by the
patient or the patient's acknowledgment of the signature or the advance directive.

(c) None of the following persons may act as a witness:

(1) The patient's health care provider or an employee of the patient's health care provider.

(2) The operator or an employee of a community care facility.



(3) The operator or an employee of a residential care facility for the elderly.

(4) The agent, where the advance directive is a power of attorney for health care.

(d) Each witness shall make the following declaration in substance:

"I declare under penalty of perjury under the laws of California (1) that the individual who signed or
acknowledged this advance health care directive is personally known to me, or that the individual's identity was
proven to me by convincing evidence, (2) that the individual signed or acknowledged this advance directive in
my presence, (3) that the individual appears to be of sound mind and under no duress, fraud, or undue influence,
(4) that I am not a person appointed as agent by this advance directive, and (5) that I am not the individual's
health care provider, an employee of the individual's health care provider, the operator of a community care
facility, an employee of an operator of a community care facility, the operator of a residential care facility for
the elderly, nor an employee of an operator of a residential care facility for the elderly."

(e) At least one of the witnesses shall be an individual who is neither related to the patient by blood, marriage,
or adoption, nor entitled to any portion of the patient's estate upon the patient's death under a will existing when
the advance directive is executed or by operation of law then existing.

(f) The witness satisfying the requirement of subdivision (e) shall also sign the following declaration in
substance:

"I further declare under penalty of perjury under the laws of California that I am not related to the individual
executing this advance health care directive by blood, marriage, or adoption, and, to the best of my knowledge,
I am not entitled to any part of the individual's estate upon his or her death under a will now existing or by
operation of law."

(g) The provisions of this section applicable to witnesses do not apply to a notary public before whom an
advance health care directive is acknowledged.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
The introductory clause and subdivisions (a) and (b) of Section 4674 continue the witnessing

requirements in Section 4122(a) and (c) in the Power of Attorney Law to the extent they applied to
powers of attorney for health care, and expands these rules to cover all written advance directives,
not just powers of attorney.

Subdivision (c)(1)-(3) continues former Section 4701(a) without substantive change. Subdivision (c)(4)
continues Section 4122(b) to the extent it applied to powers of attorney for health care.

Subdivisions (d)-(f) continue former Section 4701(b)-(d) without substantive change and expands the
rules to cover all written advance directives.

Subdivision (g) is a new provision making clear that the special rules and restrictions applicable to
witnesses are not applicable to notaries. Notaries are subject to obligations under other law by virtue
of office. See Gov't Code § 8200 et seq.

See also Sections 4605 ("advance health care directive" defined), 4611 ("community care facility"
defined), 4621 ("health care provider" defined), 4625 ("patient" defined), 4637 ("residential care
facility for the elderly" defined).  [29 Cal.L.Rev.Comm. Reports App. 6 (1999)]

Historical And Statutory Notes



Derivation: Former § 4701, added by Stats.1994, c. 307 (S.B.1907), § 16, amended by Stats.1995, c.
417 (S.B.1148), § 2.

Civil Code former § 2432, added by Stats.1983, c. 1204, § 10, amended by Stats.1985, c. 403, § 3;
Stats.1988, c. 1543, § 2; Stats.1990, c. 331, § 1; Stats.1992, c. 470, § 1; Stats. 1993, c. 141, § 1.

§ 4675. Patients in skilled nursing facilities; witnesses 

     •     Historical Notes

(a) If an individual is a patient in a skilled nursing facility when a written advance health care directive is
executed, the advance directive is not effective unless a patient advocate or ombudsman, as may be designated
by the Department of Aging for this purpose pursuant to any other applicable provision of law, signs the
advance directive as a witness, either as one of two witnesses or in addition to notarization.  The patient
advocate or ombudsman shall declare that he or she is serving as a witness as required by this subdivision.  It is
the intent of this subdivision to recognize that some patients in skilled nursing facilities are insulated from a
voluntary decisionmaking role, by virtue of the custodial nature of their care, so as to require special assurance
that they are capable of willfully and voluntarily executing an advance directive.

(b) A witness who is a patient advocate or ombudsman may rely on the representations of the administrators or
staff of the skilled nursing facility, or of family members, as convincing evidence of the identity of the patient if
the patient advocate or ombudsman believes that the representations provide a reasonable basis for determining
the identity of the patient.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Subdivision (a) of Section 4675 continues former Section 4701(e) without substantive change. This

section expands the witnessing rules under former law to cover all written advance directives
executed in nursing homes, not just powers of attorney.

Subdivision (b) continues the substance of former Section 4751(c) (identity of patient in skilled nursing
facility) and applies to all written advance directives covered by this section, not just powers of
attorney for health care as under former law.

See also Sections 4605 ("advance health care directive" defined), 4621 ("health care provider" defined),
4625 ("patient" defined), 4639 ("skilled nursing facility" defined).  [29 Cal.L.Rev.Comm. Reports
App. 6 (1999)]

Historical And Statutory Notes

Derivation: Former § 4701, added by Stats.1994, c. 307 (S.B.1907), § 16, amended by Stats.1995, c.
417 (S.B.1148), § 2.

Former § 4751, added by Stats.1994, c. 307 (S.B.1907), § 16.
Civil Code former § 2432, added by Stats.1983, c. 1204, § 10, amended by Stats.1985, c. 403, § 3;

Stats.1988, c. 1543, § 2; Stats.1990, c. 331, § 1; Stats.1992, c. 470, § 1; Stats. 1993, c. 141, § 1.
Civil Code § 2511, added by Stats.1985, c. 403, § 12, amended by Stats.1990, c. 331, § 3; Stats.1990, c.

986, § 5.5.

§ 4676. Instruments from another state or jurisdiction; validity 



     •     Historical Notes

(a) A written advance health care directive or similar instrument executed in another state or jurisdiction in
compliance with the laws of that state or jurisdiction or of this state, is valid and enforceable in this state to the
same extent as a written advance directive validly executed in this state.

(b) In the absence of knowledge to the contrary, a physician or other health care provider may presume that a
written advance health care directive or similar instrument, whether executed in another state or jurisdiction or
in this state, is valid.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Subdivision (a) of Section 4676 continues former Section 4653 without substantive change, and extends

its principles to apply to all written advance health care directives, which include both powers of
attorney for health care and written individual instructions. This subdivision also continues and
generalizes former Health and Safety Code Section 7192.5 (Natural Death Act). This subdivision is
consistent with Section 2(h) of the Uniform Health-Care Decisions Act (1993), as applied to
instruments.

Subdivision (b) continues former Section 4752 without substantive change, and broadens the former rule
for consistency with the scope of this division. This subdivision also continues and generalizes
former Health and Safety Code Section 7192 (Natural Death Act).

See also Section 4605 ("advance health care directive" defined), 4621 ("health care provider" defined),
4627 ("physician" defined). For the rule applicable under the Power of Attorney Law, see Section
4053.

Background from Uniform Act.Section 2(h) validates advance health-care directives which conform
to the Act, regardless of when or where executed or communicated. This includes an advance
health-care directive which would be valid under the Act but which was made prior to the date of its
enactment and failed to comply with the execution requirements then in effect. It also includes an
advance health-care directive which was made in another jurisdiction but which does not comply
with that jurisdiction's execution or other requirements.[Adapted from Unif. Health-Care Decisions
Act § 2(h) comment (1993).]  [29 Cal.L.Rev.Comm. Reports App. 6 (1999)]

Historical And Statutory Notes

Derivation: Former § 4653, added by Stats.1994, c. 307 (S.B.1907), § 16.
Former § 4752, added by Stats.1994, c. 307 (S.B.1907), § 16.
Health and Safety Code former §§ 7192, 7192.5, added by Stats.1991, c. 895 (S.B.980), § 2.
Civil Code former § 2438.5, added by Stats.1992, c. 470, § 2.

§ 4677. Requiring execution or revocation of directive as condition for providing health care 

     •     Historical Notes

A health care provider, health care service plan, health care institution, disability insurer, self-insured employee
welfare plan, or nonprofit hospital plan or a similar insurance plan may not require or prohibit the execution or
revocation of an advance health care directive as a condition for providing health care, admission to a facility,



or furnishing insurance.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4677 continues and generalizes former Section 4725, and contains the substance of Section 7(h)

of the Uniform Health-Care Decisions Act (1993). The former provision applied only to powers of
attorney for health care. This section supersedes former Health and Safety Code Sections 7191(e)-(f)
and 7191.5(c) (Natural Death Act). This section is intended to eliminate the possibility that duress
might be used by a health care provider, insurer, plan, or other entity to cause the patient to execute
or revoke an advance directive. The reference to a "health care service plan" is drawn from Health
and Safety Code Section 1345(f) in the Knox-Keene Health Care Service Plan Act of 1975.

See also Sections 4605 ("advance health care directive" defined), 4615 ("health care" defined), 4619
("health care institution" defined), 4621 ("health care provider" defined).

Background from Uniform Act.Section 7(h), forbidding a health-care provider or institution to
condition provision of health care on execution, non-execution, or revocation of an advance
health-care directive, tracks the provisions of the federal Patient Self-Determination Act. 42 U.S.C.
§§ 1395cc(f)(1)(C) (Medicare), 1396a(w)(1)(C) (Medicaid). [Adapted from Unif. Health-Care
Decisions Act § 7(h) comment (1993).]  [29 Cal.L.Rev.Comm. Reports App. 6 (1999)]

Historical And Statutory Notes

Derivation: Former § 4725, added by Stats.1994, c. 307 (S.B.1907), § 16.
Health and Safety Code former § 7191.5, added by Stats.1991, c. 895 (S.B.980),§ 2.
Health and Safety Code former §§ 7192, 7195, added by Stats.1976, c. 1439, § 1, amended by

Stats.1989, c. 886, § 97.
Civil Code former § 2441, added by Stats.1983, c. 1204, § 10.

§ 4678. Examination and disclosure of medical information 

     •     Historical Notes

Unless otherwise specified in an advance health care directive, a person then authorized to make health care
decisions for a patient has the same rights as the patient to request, receive, examine, copy, and consent to the
disclosure of medical or any other health care information.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4678 is drawn from Section 8 of the Uniform Health-Care Decisions Act (1993). This section

continues former Section 4721 without substantive change, but is broader in scope since it covers all
persons authorized to make health care decisions for a patient, not just agents. A power of attorney



may limit the right of the agent, for example, by precluding examination of specified medical
records or by providing that the examination of medical records is authorized only if the principal
lacks the capacity to give informed consent. The right of the agent is subject to any limitations on
the right of the patient to reach medical records. See Health and Safety Code §§ 1795.14 (denial of
right to inspect mental health records), 1795.20 (providing summary of record rather than allowing
access to entire record).

See also Sections 4605 ("advance health care directive" defined), 4617 ("health care decision" defined),
4625 ("patient" defined).

Background from Uniform Act. An agent, conservator, [guardian,] or surrogate stands in the shoes of
the patient when making health-care decisions. To assure fully informed decisionmaking, this
section provides that a person who is then authorized to make health-care decisions for a patient has
the same right of access to health-care information as does the patient unless otherwise specified in
the patient's advance health-care directive.[Adapted from Unif. Health-Care Decisions Act § 8
comment (1993).]  [29 Cal.L.Rev.Comm. Reports App. 6 (1999)]

Historical And Statutory Notes

Derivation: Former § 4721, added by Stats.1994, c. 307 (S.B.1907), § 16.
Civil Code former § 2436, added by Stats.1983, c. 1204, § 10.

Article 2. Powers Of Attorney For Health Care

§ 4680. Sufficiency of power of attorney 

     •     Historical Notes

A power of attorney for health care is legally sufficient if it satisfies the requirements of Section 4673.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4680 continues the general substance of former Section 4700(b)-(c). A power of attorney must

be in writing. See Section 4629 ("power of attorney for health care" defined). A power of attorney
that complies with this section and incorporated rules is legally sufficient as a grant of authority to
an agent.

See also Section 4629 ("power of attorney for health care" defined).  [29 Cal.L.Rev.Comm. Reports
App. 6 (1999)]

§ 4681. Limitations on statutory authority 

     •     Historical Notes

(a) Except as provided in subdivision (b), the principal may limit the application of any provision of this
division by an express statement in the power of attorney for health care or by providing an inconsistent rule in
the power of attorney.



(b) A power of attorney for health care may not limit either the application of a statute specifically providing
that it is not subject to limitation in the power of attorney or a statute concerning any of the following:

(1) Statements required to be included in a power of attorney.

(2) Operative dates of statutory enactments or amendments.

(3) Formalities for execution of a power of attorney for health care.

(4) Qualifications of witnesses.

(5) Qualifications of agents.

(6) Protection of third persons from liability.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4681 continues Section 4101, insofar as it applied to powers of attorney for health care, without

substantive change. This section makes clear that many of the statutory rules provided in this
division are subject to express or implicit limitations in the power of attorney. If a statutory rule is
not subject to control by the power of attorney, this is stated explicitly, either in a particular section
or as to a group of sections.

See also Sections 4607 ("agent" defined), 4629 ("power of attorney for health care" defined), 4633
("principal" defined).  [29 Cal.L.Rev.Comm. Reports 1 (1999)]

§ 4682. Authority of agent 

     •     Historical Notes     •     Research References

Unless otherwise provided in a power of attorney for health care, the authority of an agent becomes effective
only on a determination that the principal lacks capacity, and ceases to be effective on a determination that the
principal has recovered capacity.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4682 is drawn from Section 2(c) of the Uniform Health-Care Decisions Act (1993) and

continues the substance of the last part of former Section 4720(a). See Sections 4657 (presumption
of capacity), 4658 (determination of capacity and other medical conditions) & Comment. As under
former law, the default rule is that the agent is not authorized to make health care decisions if the
principal has the capacity to make health care decisions. The power of attorney may, however, give
the agent authority to make health care decisions for the principal even though the principal does
have capacity, but the power of attorney is always subject to Section 4695 (revocation of advance



directive).
See also Sections 4607 ("agent" defined), 4609 ("capacity" defined), 4629 ("power of attorney for health

care" defined), 4633 ("principal" defined).
Background from Uniform Act.Section 2(c) provides that the authority of the agent to make

health-care decisions ordinarily does not become effective until the principal is determined to lack
capacity and ceases to be effective should the principal recover capacity. A principal may provide,
however, that the authority of the agent becomes effective immediately or upon the happening of
some event other than the loss of capacity but may do so only by an express provision in the power
of attorney. For example, a mother who does not want to make her own health-care decisions but
prefers that her daughter make them for her may specify that the daughter as agent is to have
authority to make health-care decisions immediately. The mother in that circumstance retains the
right to later revoke the power of attorney as provided in Section 3 [Prob. Code § 4696]. [Adapted
from Unif. Health-Care Decisions Act § 2(c) comment (1993).]  [29 Cal.L.Rev.Comm. Reports 1
(1999)]

Historical And Statutory Notes

Derivation: Former § 4720, added by Stats.1994, c. 307 (S.B.1907), § 16.
Civil Code former § 2434, added by Stats.1983, c. 1204, § 10, amended by Stats.1984, c. 312, § 6.

Research References

Cross References

Physicians Orders for Life Sustaining Treatment form, execution by health care decisionmaker, see
Probate Code § 4780.

§ 4683. Scope of agent's authority 

     •     Historical Notes     •     Notes of Decisions

Subject to any limitations in the power of attorney for health care:

(a) An agent designated in the power of attorney may make health care decisions for the principal to the same
extent the principal could make health care decisions if the principal had the capacity to do so.

(b) The agent may also make decisions that may be effective after the principal's death, including the following:

(1) Making a disposition under the Uniform Anatomical Gift Act (Chapter 3. 5 (commencing with Section
7150) of Part 1 of Division 7 of the Health and Safety Code).

(2) Authorizing an autopsy under Section 7113 of the Health and Safety Code.

(3) Directing the disposition of remains under Section 7100 of the Health and Safety Code.

(4) Authorizing the release of the records of the principal to the extent necessary for the agent to fulfill his or
her duties as set forth in this division.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.  Amended by Stats.2006, c. 249
(S.B.1307), § 2.)

Historical Notes



Law Revision Commission Comments

1999 Addition
Section 4683 continues former Section 4720(b) without substantive change. Subdivision (a) is consistent

with the last part of the first sentence of Section 2(b) of the Uniform Health-Care Decisions Act
(1993). Technical revisions have made to conform to the language of this division. See Section 4658
(determination of capacity and other medical conditions). The agent's authority is subject to Section
4652 which precludes consent to certain specified types of treatment. See also Section 4653
(impermissible acts and constructions). The principal is free to provide any limitations on types of
treatment in the durable power of attorney that are desired. See also Section 4750 et seq.(judicial
proceedings).

The description of certain post-death decisions in subdivision (b) is not intended to limit the authority to
make such decisions under the governing statutes in the Health and Safety Code.

See also Sections 4607 ("agent" defined), 4609 ("capacity" defined), 4615 ("health care" defined), 4617
("health care decision" defined), 4629 ("power of attorney for health care" defined), 4635
("reasonably available" defined).  [29 Cal.L.Rev.Comm. Reports 1 (1999)]

Historical And Statutory Notes

2006 Legislation
Stats.2006, c. 249 (S.B.1307), in subd.(b), added par.(4).
Derivation: Former § 4720, added by Stats.1994, c. 307 (S.B.1907), § 16.
Civil Code former § 2434, added by Stats.1983, c. 1204, § 10, amended by Stats.1984, c. 312, § 6.

Notes Of Decisions

Arbitration agreements 1

1. Arbitration agreements

Mother's designation of daughter in durable power of attorney for health care authorized daughter to enter into
binding arbitration agreement with nursing home, which agreement governed daughter's elder abuse action
against home following mother's death; power of attorney authorized daughter to "make health care decisions"
for her mother and did not restrict daughter's authority as agent to enter into arbitration agreement on mother's
behalf, and certain provisions of Health and Safety Code governing admissions to long-term health care
facilities also effected such designation of authority. Hogan v. Country Villa Health Services (App. 4 Dist.
2007) 55 Cal.Rptr.3d 450, 148 Cal.App.4th 259. Principal And Agent  101(1)

An agent or other fiduciary who contracts for medical treatment on behalf of his beneficiary retains the
authority to enter into an agreement providing for arbitration of claims for medical malpractice. Garrison v.
Superior Court (App. 2 Dist. 2005) 33 Cal.Rptr.3d 350, 132 Cal.App.4th 253, review denied. Principal And
Agent  102(3)

Mother's designation of daughter in durable power of attorney for health care authorized daughter to enter into
binding arbitration agreements with extended care facility, which agreements governed daughter's suit against
facility following mother's death, in which suit daughter was joined by other surviving relatives, alleging
negligence, elder abuse, fraud, unlawful business practices, and wrongful death; power of attorney authorized
daughter to make "all health care decisions" for her mother and did not restrict daughter's authority as agent to
enter into arbitration agreement on mother's behalf, and certain provisions of Health Care Decisions Law also
effected such designation of authority. Garrison v. Superior Court (App. 2 Dist. 2005) 33 Cal.Rptr.3d 350, 132
Cal.App.4th 253, review denied. Principal And Agent  102(3)



§ 4684. Decisions to be made in principal's best interests 

     •     Historical Notes     •     Research References     •     Notes of Decisions

An agent shall make a health care decision in accordance with the principal's individual health care instructions,
if any, and other wishes to the extent known to the agent.  Otherwise, the agent shall make the decision in
accordance with the agent's determination of the principal's best interest.  In determining the principal's best
interest, the agent shall consider the principal's personal values to the extent known to the agent.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4684 continues the substance of former Section 4720(c) and is the same as Section 2(e) of the

Uniform Health-Care Decisions Act (1993). Although the new wording of this fundamental rule is
different, Section 4684 continues the principle of former law that, in exercising authority, the agent
has the duty to act consistent with the principal's desires if known or, if the principal's desires are
unknown, to act in the best interest of the principal. The agent's authority is subject to Section 4652,
which precludes consent to certain specified types of treatment. See also Section 4653 (mercy
killing, assisted suicide, euthanasia not approved). The principal is free to provide any limitations on
types of treatment in the power of attorney that are desired. See also Section 4750 et seq.(judicial
proceedings).

See also Sections 4607 ("agent" defined), 4623 ("individual health care instruction" defined), 4633
("principal" defined).

Background from Uniform Act.Section 2(e) requires the agent to follow the principal's individual
instructions and other expressed wishes to the extent known to the agent. To the extent such
instructions or other wishes are unknown, the agent must act in the principal's best interest. In
determining the principal's best interest, the agent is to consider the principal's personal values to the
extent known to the agent. The Act does not prescribe a detailed list of factors for determining the
principal's best interest but instead grants the agent discretion to ascertain and weigh the factors
likely to be of importance to the principal.[Adapted from Unif. Health-Care Decisions Act § 2(e)
comment (1993).]  [29 Cal.L.Rev.Comm. Reports App. 6 (1999)]

Historical And Statutory Notes

Derivation: Former § 4720, added by Stats.1994, c. 307 (S.B.1907), § 16.
Civil Code former § 2434, added by Stats.1983, c. 1204, § 10, amended by Stats.1984, c. 312, § 6.

Research References

Cross References

Health care decisionmaker, see Probate Code § 4781.5.

Notes Of Decisions

Arbitration agreements 1



1. Arbitration agreements

Mother's designation of daughter in durable power of attorney for health care authorized daughter to enter into
binding arbitration agreement with nursing home, which agreement governed daughter's elder abuse action
against home following mother's death; power of attorney authorized daughter to "make health care decisions"
for her mother and did not restrict daughter's authority as agent to enter into arbitration agreement on mother's
behalf, and certain provisions of Health and Safety Code governing admissions to long-term health care
facilities also effected such designation of authority. Hogan v. Country Villa Health Services (App. 4 Dist.
2007) 55 Cal.Rptr.3d 450, 148 Cal.App.4th 259. Principal And Agent  101(1)

Mother's designation of daughter in durable power of attorney for health care authorized daughter to enter into
binding arbitration agreements with extended care facility, which agreements governed daughter's suit against
facility following mother's death, in which suit daughter was joined by other surviving relatives, alleging
negligence, elder abuse, fraud, unlawful business practices, and wrongful death; power of attorney authorized
daughter to make "all health care decisions" for her mother and did not restrict daughter's authority as agent to
enter into arbitration agreement on mother's behalf, and certain provisions of Health Care Decisions Law also
effected such designation of authority. Garrison v. Superior Court (App. 2 Dist. 2005) 33 Cal.Rptr.3d 350, 132
Cal.App.4th 253, review denied. Principal And Agent  102(3)

An agent or other fiduciary who contracts for medical treatment on behalf of his beneficiary retains the
authority to enter into an agreement providing for arbitration of claims for medical malpractice. Garrison v.
Superior Court (App. 2 Dist. 2005) 33 Cal.Rptr.3d 350, 132 Cal.App.4th 253, review denied. Principal And
Agent  102(3)

§ 4685. Agent; priority in making health care decisions 

     •     Historical Notes

Unless the power of attorney for health care provides otherwise, the agent designated in the power of attorney
who is known to the health care provider to be reasonably available and willing to make health care decisions
has priority over any other person in making health care decisions for the principal.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4685 continues without substantive change the first part of former Section 4720(a) and part of

former Section 4652(a) relating to availability, willingness, and ability of agents. This section gives
the agent priority over others, including a conservator or statutory surrogate, to make health care
decisions if the agent is known to the health care provider to be available and willing to act. The
power of attorney may vary this priority, as recognized in the introductory clause, and the rule of
this section is subject to a contrary court order. See Section 4766. In part, this section serves the
same purpose as Section 6(b) of the Uniform Health-Care Decisions Act (1993).

See also Sections 4607 ("agent" defined), 4617 ("health care decision" defined), 4621 ("health care
provider" defined), 4629 ("power of attorney for health care" defined), 4633 ("principal" defined),
4635 ("reasonably available" defined).  [29 Cal.L.Rev.Comm. Reports App. 6 (1999)]



Historical And Statutory Notes

Derivation: Former § 4720, added by Stats.1994, c. 307 (S.B.1907), § 16.
Civil Code former § 2434, added by Stats.1983, c. 1204, § 10, amended by Stats.1984, c. 312, § 6.

§ 4686. Lapse of time since execution of power of attorney; effect 

     •     Historical Notes

Unless the power of attorney for health care provides a time of termination, the authority of the agent is
exercisable notwithstanding any lapse of time since execution of the power of attorney.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4686 continues Section 4127, insofar as it applied to powers of attorney for health care, without

substantive change. This rule is the same in substance as the second sentence of the official text of
Section 2 of the Uniform Durable Power of Attorney Act (1987), Uniform Probate Code Section
5-502 (1991). See Section 2(b) (construction of provisions drawn from uniform acts).

See also Sections 4607 ("agent" defined), 4629 ("power of attorney for health care" defined).  [29
Cal.L.Rev.Comm. Reports 1 (1999)]

§ 4687. Rights of agent apart from power of attorney 

     •     Historical Notes

Nothing in this division affects any right the person designated as an agent under a power of attorney for health
care may have, apart from the power of attorney, to make or participate in making health care decisions for the
principal.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4687 continues former Section 4720(d) without substantive change, and supersedes part of

former Section 4652(a). An agent may, without liability, decline to act under the power of attorney.
For example, the agent may not be willing to follow the desires of the principal as stated in the
power of attorney because of changed circumstances. This section makes clear that, in such a case,
the person may make or participate in making health care decisions for the principal without being
bound by the stated desires of the principal to the extent that the person designated as the agent has
the right under the applicable law apart from the power of attorney.

See also Sections 4607 ("agent" defined), 4617 ("health care decision" defined), 4629 ("power of



attorney for health care" defined), 4633 ("principal" defined).  [29 Cal.L.Rev.Comm. Reports App. 6
(1999)]

Historical And Statutory Notes

1999 Legislation
Former § 4651, added by Stats.1994, c. 307 (S.B.1907), § 16, derived from Civil Code § 2444, added by

Stats.1985, c. 403, § 6.5, amended by Stats.1988, c. 1543, § 4, Stats.1991, c. 896, § 3, relating to
durable power of attorney forms, was repealed by Stats.1999, c. 658 (A.B.891), § 38, operative July
1, 2000.

Derivation: Former § 4652, added by Stats.1994, c. 307 (S.B.1907), § 16, amended by Stats.1995, c.
417 (S.B.1148), § 1.

Former § 4720, added by Stats.1994, c. 307 (S.B.1907), § 16.
Civil Code former § 2434, added by Stats.1983, c. 1204, § 10, amended by Stats.1984, c. 312, § 6.
Civil Code former § 2439, added by Stats.1983, c. 1204, § 10.

§ 4688. Law of agency; application 

     •     Historical Notes     •     Notes of Decisions

Where this division does not provide a rule governing agents under powers of attorney, the law of agency
applies.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4688 is analogous to Section 4051 in the Power of Attorney Law. Under this section, reference

may be made to relevant agency principles set forth in case law and statutes. See, e.g., Civ. Code §§
2019 et seq., 2295 et seq.;Prob. Code § 4000 et seq.(Power of Attorney Law).  [29 Cal.L.Rev.Comm.
Reports 1 (1999)]

Notes Of Decisions

Arbitration agreements 1

1. Arbitration agreements

Mother's designation of daughter in durable power of attorney for health care authorized daughter to enter into
binding arbitration agreement with nursing home, which agreement governed daughter's elder abuse action
against home following mother's death; power of attorney authorized daughter to "make health care decisions"
for her mother and did not restrict daughter's authority as agent to enter into arbitration agreement on mother's
behalf, and certain provisions of Health and Safety Code governing admissions to long-term health care
facilities also effected such designation of authority. Hogan v. Country Villa Health Services (App. 4 Dist.
2007) 55 Cal.Rptr.3d 450, 148 Cal.App.4th 259. Principal And Agent  101(1)

An agent or other fiduciary who contracts for medical treatment on behalf of his beneficiary retains the
authority to enter into an agreement providing for arbitration of claims for medical malpractice. Garrison v.



Superior Court (App. 2 Dist. 2005) 33 Cal.Rptr.3d 350, 132 Cal.App.4th 253, review denied. Principal And
Agent  102(3)

Mother's designation of daughter in durable power of attorney for health care authorized daughter to enter into
binding arbitration agreements with extended care facility, which agreements governed daughter's suit against
facility following mother's death, in which suit daughter was joined by other surviving relatives, alleging
negligence, elder abuse, fraud, unlawful business practices, and wrongful death; power of attorney authorized
daughter to make "all health care decisions" for her mother and did not restrict daughter's authority as agent to
enter into arbitration agreement on mother's behalf, and certain provisions of Health Care Decisions Law also
effected such designation of authority. Garrison v. Superior Court (App. 2 Dist. 2005) 33 Cal.Rptr.3d 350, 132
Cal.App.4th 253, review denied. Principal And Agent  102(3)

§ 4689. Objection to agent's health care decision by principal; effect 

     •     Historical Notes

Nothing in this division authorizes an agent under a power of attorney for health care to make a health care
decision if the principal objects to the decision.  If the principal objects to the health care decision of the agent
under a power of attorney, the matter shall be governed by the law that would apply if there were no power of
attorney for health care.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4689 continues former Section 4724 without substantive change. Terminology has been revised

for consistency with the language of the Health Care Decisions Law. See Sections 4607 ("agent"
defined), 4629 ("power of attorney for health care" defined), 4617 ("health care decision" defined),
4633 ("principal" defined). As under the former section, this section does not limit any right the
agent may have apart from the authority under the power of attorney for health care. See Section
4687. [29 Cal.L.Rev.Comm. Reports App. 6 (1999)]

Historical And Statutory Notes

Derivation: Former § 4725, added by Stats.1994, c. 307 (S.B.1907), § 16.
Civil Code former § 2440, added by Stats.1983, c. 1204, § 10, amended by Stats.1985, c. 403, § 6.

§ 4690. Incapacity of principal; determination; disclosure of information agent requires to carry out his
duties 

     •     Historical Notes

(a) If the principal becomes wholly or partially incapacitated, or if there is a question concerning the capacity of
the principal, the agent may consult with a person previously designated by the principal for this purpose, and
may also consult with and obtain information needed to carry out the agent's duties from the principal's spouse,
physician, supervising health care provider, attorney, a member of the principal's family, or other person,
including a business entity or government agency, with respect to matters covered by the power of attorney for



health care.

(b) A person described in subdivision (a) from whom information is requested shall disclose information that
the agent requires to carry out his or her duties.  Disclosure under this section is not a waiver of any privilege
that may apply to the information disclosed.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.  Amended by Stats.2006, c. 249
(S.B.1307), § 3; Stats.2007, c. 130 (A.B.299), § 196.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4690 is drawn from Section 4235 in the Power of Attorney Law, and continues the substance of

former law as applied to durable powers of attorney for health care under former law. As with
Section 4235, this section does not provide anything inconsistent with permissible practice under
former law, but is intended to recognize the desirability of consultation in appropriate circumstances
and provide assurance to third persons that consultation with the agent is proper and does not
contravene privacy rights.

See also Sections 4607 ("agent" defined), 4629 ("power of attorney for health care" defined), 4633
("principal" defined).  [29 Cal.L.Rev.Comm. Reports App. 6 (1999)]

Historical And Statutory Notes

2006 Legislation
Stats.2006, c. 249 (S.B.1307), rewrote this section, which had read:
"If the principal becomes wholly or partially incapacitated, or if there is a question concerning the

capacity of the principal, the agent may consult with a person previously designated by the principal
for this purpose, and may also consult with and obtain information needed to carry out the agent's
duties from the principal's spouse, physician, attorney, a member of the principal's family, or other
person, including a business entity or government agency, with respect to matters covered by the
power of attorney for health care.  A person from whom information is requested shall disclose
relevant information to the agent.  Disclosure under this section is not a waiver of any privilege that
may apply to the information disclosed."

2007 Legislation
Stats.2007, c. 130 (A.B.299), made nonsubstantive changes to maintain the code.
Subordination of legislation by Stats.2007, c. 130 (A.B.299), to other 2007 legislation, see Historical

and Statutory Notes under Business and Professions Code § 650.

Article 3. Revocation Of Advance Directives

§ 4695. Persons entitled to revoke advance directives; method 

     •     Historical Notes     •     Research References

(a) A patient having capacity may revoke the designation of an agent only by a signed writing or by personally
informing the supervising health care provider.

(b) A patient having capacity may revoke all or part of an advance health care directive, other than the



designation of an agent, at any time and in any manner that communicates an intent to revoke.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4695 is drawn from Section 3(a)-(b) of the Uniform Health-Care Decisions Act (1993). This

section replaces former Section 4727(a) (revocation rules applicable to durable power of attorney for
health care) and former Health and Safety Code Section 7188(a) (revocation under former Natural
Death Act). This section also supersedes Sections 4150 and 4151 in the Power of Attorney Law to
the extent they applied to powers of attorney for health care. The principal may revoke the
designation or authority only if, at the time of revocation, the principal has sufficient capacity to
make a power of attorney for health care. The burden of proof is on the person who seeks to
establish that the principal did not have capacity to revoke the designation or authority. See Section
4657 (presumption of capacity)."Personally informing," as used in subdivision (a), includes both oral
and written communications.

See also Sections 4605 ("advance health care directive" defined), 4625 ("patient" defined), 4629
("power of attorney for health care" defined), 4641 ("supervising health care provider" defined).

Background from Uniform Act.Section 3(b) provides that an individual may revoke any portion of an
advance health-care directive at any time and in any manner that communicates an intent to revoke.
However, a more restrictive standard applies to the revocation of the portion of a power of attorney
for health care relating to the designation of an agent.Section 3(a) provides that an individual may
revoke the designation of an agent only by a signed writing or by personally informing the
supervising health-care provider. This higher standard is justified by the risk of a false revocation of
an agent's designation or of a misinterpretation or miscommunication of a principal's statement
communicated through a third party. For example, without this higher standard, an individual
motivated by a desire to gain control over a patient might be able to assume authority to act as agent
by falsely informing a health-care provider that the principal no longer wishes the previously
designated agent to act but instead wishes to appoint the individual.

The section does not specifically address amendment of an advance health-care directive because such
reference is not necessary.Section 3(b) specifically authorizes partial revocation, and Section 3(e)
[Prob. Code § 4698] recognizes that an advance health-care directive may be modified by a later
directive.

[Adapted from Unif. Health-Care Decisions Act § 3(a)-(b), (e) comment (1993).]  [29 Cal.L.Rev.Comm.
Reports 1 (1999)]

Research References

Cross References

Physicians Orders for Life Sustaining Treatment form, revocation by individual, see Probate Code §
4780.

Surrogate for health care decisions, priority of agent under power of attorney, see Probate Code §
4711.

§ 4696. Communication of fact of revocation 



     •     Historical Notes

A health care provider, agent, conservator, or surrogate who is informed of a revocation of an advance health
care directive shall promptly communicate the fact of the revocation to the supervising health care provider and
to any health care institution where the patient is receiving care.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4696 is the same as Section 3(c) of the Uniform Health-Care Decisions Act (1993).
See also Sections 4605 ("advance health care directive" defined), 4607 ("agent" defined), 4613

("conservator" defined), 4619 ("health care institution" defined), 4621 ("health care provider"
defined), 4625 ("patient" defined), 4641 ("supervising health care provider" defined), 4643
("surrogate" defined).

Background from Uniform Act.Section 3(c) requires any health-care provider, agent, [conservator] or
surrogate who is informed of a revocation to promptly communicate that fact to the supervising
health-care provider and to any health-care institution at which the patient is receiving care. The
communication triggers the Section 7(b) [Prob. Code § 4731] obligation of the supervising
health-care provider to record the revocation in the patient's health-care record and reduces the risk
that a health-care provider or agent, [conservator] or surrogate will rely on a health-care directive
that is no longer valid.[Adapted from Unif. Health-Care Decisions Act § 3(c) comment (1993).]  [29
Cal.L.Rev.Comm. Reports 1 (1999)]

§ 4697. Dissolution of marriage; effect 

     •     Historical Notes

(a) If after executing a power of attorney for health care the principal's marriage to the agent is dissolved or
annulled, the principal's designation of the former spouse as an agent to make health care decisions for the
principal is revoked.

(b) If the agent's authority is revoked solely by subdivision (a), it is revived by the principal's remarriage to the
agent.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4697 continues former Section 4727(e) without substantive change. Subdivision (a) is

comparable to Section 3(d) of the Uniform Health-Care Decisions Act (1993), but does not revoke
the designation of an agent on legal separation. For special rules applicable to a federal "absentee"
(as defined in Section 1403), see Section 3722.



This section is subject to limitation by the power of attorney. See Section 4681 (limitations expressed in
power of attorney for health care). See also Sections 4607 ("agent" defined), 4617 ("health care
decision" defined), 4629 ("power of attorney for health care" defined), 4633 ("principal" defined).
[29 Cal.L.Rev.Comm. Reports 1 (1999)]

Historical And Statutory Notes

Derivation: Former § 4727, added by Stats.1994, c. 307 (S.B.1907), § 16.
Civil Code former § 2437, added by Stats.1983, c. 1204, § 10, amended by Stats.1984, c. 312, § 7.

§ 4698. Conflicting directives 

     •     Historical Notes

An advance health care directive that conflicts with an earlier advance directive revokes the earlier advance
directive to the extent of the conflict.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4698 is the same as Section 3(e) of the Uniform Health-Care Decisions Act (1993) and

supersedes former Section 4727(d). This section is also consistent with former Health and Safety
Code Section 7193 (Natural Death Act).

See also Section 4605 ("advance health care directive" defined).
Background from Uniform Act.Section 3(e) establishes a rule of construction permitting multiple

advance health-care directives to be construed together in order to determine the individual's intent,
with the later advance health-care directive superseding the former to the extent of any
inconsistency.[Adapted from Unif. Health-Care Decisions Act § 3(e) comment (1993).]  [29
Cal.L.Rev.Comm. Reports 1 (1999)]

Chapter 2. Advance Health Care Directive Forms

§ 4700. Use of particular form not required; effect of form or other writing 

     •     Historical Notes     •     Research References

The form provided in Section 4701 may, but need not, be used to create an advance health care directive.  The
other sections of this division govern the effect of the form or any other writing used to create an advance health
care directive.  An individual may complete or modify all or any part of the form in Section 4701.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes



Law Revision Commission Comments

1999 Addition
Section 4700 is drawn from the introductory paragraph of Section 4 of the Uniform Health-Care

Decisions Act (1993). This section supersedes former Section 4779 (use of other forms).
See also Section 4605 ("advance health care directive" defined).  [29 Cal.L.Rev.Comm. Reports 1

(1999)]

Historical And Statutory Notes

1999 Legislation
Former § 4700, added by Stats.1994, c. 307 (S.B.1907), § 16, derived from Civil Code § 2432, added by

Stats.1983, c. 1204, § 10, amended by Stats.1985, c. 403, § 3; Stats.1988, c. 1543, § 2; Stats.1990, c.
331, § 1; Stats.1992, c. 470, § 1; Stats.1993, c. 141, § 1, relating to attorney-in-fact decisions under a
durable power of attorney, was repealed by Stats.1999, c. 658 (A.B.891), § 38, operative July 1,
2000.  See Probate Code § 4671.

Derivation: Former § 4779, added by Stats.1994, c. 307 (S.B.1907), § 16.
Civil Code former § 2507, added by Stats.1984, c. 312, § 8.

Research References

Law Review And Journal Commentaries

Chapter 658: California's health care decisions law.  Jeanine Lewis, 31 McGeorge L.Rev. 501
(2000).

Collateral References:

Witkin, Summary (9th ed) Agency §§246WW, 246SS
Miller & Starr, Cal Real Estate 2d §6:36
The Rutter Group, Probate (Ross) §1:90
Cal Transactions Forms: Estate Planning §§8:62, 8:65, 8:66, 8:73
Pocket veto brings legislative sessions to quiet close (1992 legislation review).  CEB Estate Planning

& Cal Probate Rep Vol. 14 No. 3 p 65.

§ 4701. Statutory form 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The statutory advance health care directive form is as follows:

ADVANCE HEALTH CARE DIRECTIVE

(California Probate Code Section 4701)

Explanation

You have the right to give instructions about your own health care.  You also have the right to name someone
else to make health care decisions for you.  This form lets you do either or both of these things.  It also lets you
express your wishes regarding donation of organs and the designation of your primary physician.  If you use
this form, you may complete or modify all or any part of it.  You are free to use a different form.



Part 1 of this form is a power of attorney for health care.  Part 1 lets you name another individual as agent to
make health care decisions for you if you become incapable of making your own decisions or if you want
someone else to make those decisions for you now even though you are still capable.  You may also name an
alternate agent to act for you if your first choice is not willing, able, or reasonably available to make decisions
for you. (Your agent may not be an operator or employee of a community care facility or a residential care
facility where you are receiving care, or your supervising health care provider or employee of the health care
institution where you are receiving care, unless your agent is related to you or is a coworker.)

Unless the form you sign limits the authority of your agent, your agent may make all health care decisions for
you.  This form has a place for you to limit the authority of your agent.  You need not limit the authority of your
agent if you wish to rely on your agent for all health care decisions that may have to be made.  If you choose
not to limit the authority of your agent, your agent will have the right to:

(a) Consent or refuse consent to any care, treatment, service, or procedure to maintain, diagnose, or otherwise
affect a physical or mental condition.

(b) Select or discharge health care providers and institutions.

(c) Approve or disapprove diagnostic tests, surgical procedures, and programs of medication.

(d) Direct the provision, withholding, or withdrawal of artificial nutrition and hydration and all other forms of
health care, including cardiopulmonary resuscitation.

(e) Make anatomical gifts, authorize an autopsy, and direct disposition of remains.

Part 2 of this form lets you give specific instructions about any aspect of your health care, whether or not you
appoint an agent.  Choices are provided for you to express your wishes regarding the provision, withholding, or
withdrawal of treatment to keep you alive, as well as the provision of pain relief.  Space is also provided for you
to add to the choices you have made or for you to write out any additional wishes.  If you are satisfied to allow
your agent to determine what is best for you in making end-of-life decisions, you need not fill out Part 2 of this
form.

Part 3 of this form lets you express an intention to donate your bodily organs and tissues following your death.

Part 4 of this form lets you designate a physician to have primary responsibility for your health care.

After completing this form, sign and date the form at the end.  The form must be signed by two qualified
witnesses or acknowledged before a notary public.  Give a copy of the signed and completed form to your
physician, to any other health care providers you may have, to any health care institution at which you are
receiving care, and to any health care agents you have named.  You should talk to the person you have named
as agent to make sure that he or she understands your wishes and is willing to take the responsibility.

You have the right to revoke this advance health care directive or replace this form at any time.

                       * * * * * * * * * * * * * * * * *

                                    PART 1

                       POWER OF ATTORNEY FOR HEALTH CARE



 (1.1) DESIGNATION OF AGENT: I designate the following individual as my agent

  to make health care decisions for me:

_______________________________________________________________________________

                   (name of individual you choose as agent)

_______________________________________________________________________________

        (address)               (city)           (state)          (ZIP Code)

_______________________________________________________________________________

      (home phone)                                      (work phone)

 OPTIONAL: If I revoke my agent's authority or if my agent is not willing,

  able, or reasonably available to make a health care decision for me, I

  designate as my first alternate agent:

_______________________________________________________________________________

           (name of individual you choose as first alternate agent)

_______________________________________________________________________________

        (address)               (city)           (state)          (ZIP Code)

_______________________________________________________________________________

      (home phone)                                      (work phone)

 OPTIONAL: If I revoke the authority of my agent and first alternate agent or

  if neither is willing, able, or reasonably available to make a health care

  decision for me, I designate as my second alternate agent:

_______________________________________________________________________________



           (name of individual you choose as second alternate agent)

_______________________________________________________________________________

        (address)               (city)           (state)          (ZIP Code)

_______________________________________________________________________________

      (home phone)                                      (work phone)

 (1.2) AGENT'S AUTHORITY: My agent is authorized to make all health care

  decisions for me, including decisions to provide, withhold, or withdraw

  artificial nutrition and hydration and all other forms of health care to keep

  me alive, except as I state here:

_______________________________________________________________________________

_______________________________________________________________________________

_______________________________________________________________________________

                      (Add additional sheets if needed.)

 (1.3) WHEN AGENT'S AUTHORITY BECOMES EFFECTIVE: My agent's authority becomes

  effective when my primary physician determines that I am unable to make my

  own health care decisions unless I mark the following box. If I mark this box

  [ ], my agent's authority to make health care decisions for me takes effect

  immediately.

 (1.4) AGENT'S OBLIGATION: My agent shall make health care decisions for me in

  accordance with this power of attorney for health care, any instructions I

  give in Part 2 of this form, and my other wishes to the extent known to my

  agent. To the extent my wishes are unknown, my agent shall make health care

  decisions for me in accordance with what my agent determines to be in my best

  interest. In determining my best interest, my agent shall consider my



  personal values to the extent known to my agent.

 (1.5) AGENT'S POSTDEATH AUTHORITY: My agent is authorized to make anatomical

  gifts, authorize an autopsy, and direct disposition of my remains, except as

  I state here or in Part 3 of this form:

_______________________________________________________________________________

_______________________________________________________________________________

_______________________________________________________________________________

                      (Add additional sheets if needed.)

 (1.6) NOMINATION OF CONSERVATOR: If a conservator of my person needs to be

  appointed for me by a court, I nominate the agent designated in this form. If

  that agent is not willing, able, or reasonably available to act as

  conservator, I nominate the alternate agents whom I have named, in the order

  designated.

                                    PART 2

                         INSTRUCTIONS FOR HEALTH CARE

 If you fill out this part of the form, you may strike any wording you do not

  want.

 (2.1) END-OF-LIFE DECISIONS: I direct that my health care providers and others

  involved in my care provide, withhold, or withdraw treatment in accordance

  with the choice I have marked below:

 [ ] (a) Choice Not To Prolong Life

 I do not want my life to be prolonged if (1) I have an incurable and



  irreversible condition that will result in my death within a relatively short

  time, (2) I become unconscious and, to a reasonable degree of medical

  certainty, I will not regain consciousness, or (3) the likely risks and

  burdens of treatment would outweigh the expected benefits, OR

 [ ] (b) Choice To Prolong Life

 I want my life to be prolonged as long as possible within the limits of

  generally accepted health care standards.

 (2.2) RELIEF FROM PAIN: Except as I state in the following space, I direct

  that treatment for alleviation of pain or discomfort be provided at all

  times, even if it hastens my death:

_______________________________________________________________________________

_______________________________________________________________________________

                      (Add additional sheets if needed.)

 (2.3) OTHER WISHES: (If you do not agree with any of the optional choices

  above and wish to write your own, or if you wish to add to the instructions

  you have given above, you may do so here.) I direct that:

_______________________________________________________________________________

_______________________________________________________________________________

                      (Add additional sheets if needed.)

                                    PART 3

                          DONATION OF ORGANS AT DEATH



                                  (OPTIONAL)

     (3.1) Upon my death (mark applicable box):

     [ ]  (a)  I give any needed organs, tissues, or parts, OR

     [ ]  (b)  I give the following organs, tissues, or partsonly. [FN1]

               ________________________________________________________________

          (c)  My gift is for the following purposes (strike anyof [FN2] the

                 following you do not want):

               (1)      Transplant

               (2)      Therapy

               (3)      Research

               (4)      Education

                                    PART 4

                               PRIMARY PHYSICIAN

                                  (OPTIONAL)

 (4.1) I designate the following physician as myprimary [FN3] physician:

_______________________________________________________________________________

                              (name of physician)

_______________________________________________________________________________

        (address)              (city)           (state)          (ZIP Code)

_______________________________________________________________________________

                                    (phone)



 OPTIONAL: If the physician I have designated above is not willing, able, or

  reasonably available to act as my primary physician, Idesignate [FN4] the

  following physician as my primary physician:

_______________________________________________________________________________

                              (name of physician)

_______________________________________________________________________________

        (address)              (city)           (state)          (ZIP Code)

_______________________________________________________________________________

                                    (phone)

                       * * * * * * * * * * * * * * * * *

                                    PART 5

 (5.1) EFFECT OF COPY: A copy of this form has the same effectas [FN5] the

  original.

 (5.2) SIGNATURE: Sign and date the formhere [FN6]:

__________________________________________  ___________________________________

                  (date)                             (sign your name)

__________________________________________  ___________________________________

                (address)                            (print your name)



__________________________________________

       (city)               (state)

 (5.3) STATEMENT OF WITNESSES: I declare under penalty of perjury under the

  laws of California (1) that the individual who signed or acknowledged this

  advance health care directive is personally known to me, or that the

  individual's identity was proven to me by convincing evidence, (2) that the

  individual signed or acknowledged this advance directive in my presence, (3)

  that the individual appears to be of sound mind and under no duress, fraud,

  or undue influence, (4) that I am not a person appointed as agent by this

  advance directive, and (5) that I am not the individual's health care

  provider, an employee of the individual's health care provider, the operator

  of a community care facility, an employee of an operator of a community care

  facility, the operator of a residential care facility for the elderly, nor an

  employee of an operator of a residential care facility for the elderly.

            First witness                           Second witness

______________________________________  _______________________________________

             (print name)                            (print name)

______________________________________  _______________________________________

              (address)                                (address)

______________________________________  _______________________________________

       (city)             (state)              (city)              (state)



______________________________________  _______________________________________

        (signature of witness)                  (signature of witness)

______________________________________  _______________________________________

                (date)                                  (date)

 (5.4) ADDITIONAL STATEMENT OF WITNESSES: At least one of the above witnesses

  must also sign the following declaration:

 I further declare under penalty of perjury under the laws of California that I

  am not related to the individual executing this advance health care directive

  by blood, marriage, or adoption, and to the best of my knowledge, I am not

  entitled to any part of the individual's estate upon his or her death under a

  will now existing or by operation of law.

______________________________________  _______________________________________

        (signature of witness)                  (signature of witness)

                                    PART 6

                          SPECIAL WITNESS REQUIREMENT

 (6.1) The following statement is required only if you are a patient in a

  skilled nursing facility--a health care facility that provides the following

  basic services: skilled nursing care and supportive care to patients whose

  primary need is for availability of skilled nursing care on an extended

  basis. The patient advocate or ombudsman must sign the following statement:

                  STATEMENT OF PATIENT ADVOCATE OR OMBUDSMAN



 I declare under penalty of perjury under the laws of California that I am a

  patient advocate or ombudsman as designated by the State Department of Aging

  and that I am serving as a witness as required by Section 4675 of the Probate

  Code.

__________________________________________  ___________________________________

                  (date)                             (sign your name)

__________________________________________  ___________________________________

                (address)                            (print your name)

__________________________________________

       (city)               (state)

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)
1So in enrolled bill.
2So in enrolled bill.
3So in enrolled bill.
4So in enrolled bill.
5So in enrolled bill.
6So in enrolled bill.

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4701 provides the contents of the optional statutory form for the Advance Health Care

Directive. Parts 1-5 of this form are largely drawn from Section 4 of the Uniform Health-Care
Decisions Act (1993). This form supersedes the Statutory Form Durable Power of Attorney for
Health Care in former Section 4771 and the related rules in former Sections 4772-4774, 4776-4778.
Part 6 of this form continues a portion of the former statutory form applicable to patients in skilled
nursing facilities.

Background from Uniform Act. The optional form set forth in this section incorporates the Section 2
[Prob. Code § 4670 et seq.] requirements applicable to advance health-care directives.... An
individual may complete all or any [of the first four] parts of the form. Any part of the form left
blank is not to be given effect. For example, an individual may complete the instructions for health
care part of the form alone. Or an individual may complete the power of attorney for health care part
of the form alone. Or an individual may complete both the instructions and power of attorney for
health care parts of the form. An individual may also, but need not, complete the parts of the form
pertaining to donation of bodily organs and tissue and the designation of a primary physician.



Part 1, the power of attorney for health care, appears first on the form in order to ensure to the extent
possible that it will come to the attention of a casual reader. This reflects the reality that the
appointment of an agent is a more comprehensive approach to the making of health-care decisions
than is the giving of an individual instruction, which cannot possibly anticipate all future
circumstances which might arise.

Part [1.1] of the power of attorney for health care form requires only the designation of a single agent,
but with opportunity given to designate a single first alternate and a single second alternate, if the
individual chooses. No provision is made in the form for the designation of co-agents in order not to
encourage the practice. Designation of co-agents is discouraged because of the difficulties likely to
be encountered if the co-agents are not all readily available or do not agree. If co-agents are
appointed, the instrument should specify that either is authorized to act if the other is not reasonably
available. It should also specify a method for resolving disagreements.

Part [1.2] of the power of attorney for health care form grants the agent authority to make all health-care
decisions for the individual subject to any limitations which the individual may state in the form.
Reference is made to artificial nutrition and hydration and other forms of treatment to keep an
individual alive in order to ensure that the individual is aware that those are forms of health care that
the agent would have the authority to withdraw or withhold absent specific limitation.

Part [1.3] of the power of attorney for health care form provides that the agent's authority becomes
effective upon a determination that the individual lacks capacity, but as authorized by Section 2(c)
[Prob. Code § 4682] a box is provided for the individual to indicate that the authority of the agent
takes effect immediately.

Part [1.4] of the power of attorney for health care form directs the agent to make health-care decisions in
accordance with the power of attorney, any instructions given by the individual in Part 2 of the form,
and the individual's other wishes to the extent known to the agent. To the extent the individual's
wishes in the matter are not known, the agent is to make health-care decisions based on what the
agent determines to be in the individual's best interest. In determining the individual's best interest,
the agent is to consider the individual's personal values to the extent known to the agent. Section
2(e) [Prob. Code § 4684] imposes this standard, whether or not it is included in the form, but its
inclusion in the form will bring it to the attention of the individual granting the power, to the agent,
to any [conservator] or surrogate, and to the individual's health-care providers.

[Part 1.5 implements Probate Code Section 4683.]
Part [1.6] of the power of attorney for health care form nominates the agent, if available, able, and

willing to act, otherwise the alternate agents in order of priority stated, as [conservators] of the
person for the individual. This provision is included in the form for two reasons. First, if an
appointment of a [conservator] becomes necessary the agent is the one whom the individual would
most likely want to serve in that role. Second, the nomination of the agent as [conservator] will
reduce the possibility that someone other than the agent will be appointed as [conservator] who
could use the position to thwart the agent's authority.

Because the variety of treatment decisions to which health-care instructions may relate is virtually
unlimited, Part 2 of the form does not attempt to be comprehensive, but is directed at the types of
treatment for which an individual is most likely to have special wishes. Part [2.1] of the form,
entitled "End-of-Life Decisions," provides two alternative choices for the expression of wishes
concerning the provision, withholding, or withdrawal of treatment. Under the first choice, the
individual's life is not to be prolonged if the individual has an incurable and irreversible condition
that will result in death within a relatively short time, if the individual becomes unconscious and, to
a reasonable degree of medical certainty, will not regain consciousness, or if the likely risks and
burdens of treatment would outweigh the expected benefits. Under the second choice, the
individual's life is to be prolonged within the limits of generally accepted health-care standards....
Part [2.2] of the form provides space for an individual to specify any circumstance when the
individual would prefer not to receive pain relief. Because the choices provided in Parts [2.1-2.2] do
not cover all possible situations, Part [2.3] of the form provides space for the individual to write out
his or her own instructions or to supplement the instructions given in the previous subparts of the



form. Should the space be insufficient, the individual is free to add additional pages.
The health-care instructions given in Part 2 of the form are binding on the agent, any [conservator], any

surrogate, and, subject to exceptions specified in Section 7(e)-(f) [Prob. Code §§ 4734-4735], on the
individual's health-care providers. Pursuant to Section 7(d) [Prob. Code § 4733], a health-care
provider must also comply with a reasonable interpretation of those instructions made by an
authorized agent, [conservator], or surrogate.

Part 3 of the form provides the individual an opportunity to express an intention to donate bodily organs
and tissues at death. The options provided are derived from a suggested form in the Comment to
Section 2 of the Uniform Anatomical Gift Act (1987). [See Health and Safety Code § 7150 et seq.]

Part 4 of the form provides space for the individual to designate a primary physician should the
individual choose to do so. Space is also provided for the designation of an alternate primary
physician should the first designated physician not be available, able, or willing to act.

[Part 5.1] of the form conforms with the provisions of Section 12 [Prob. Code § 4660] by providing that
a copy of the form has the same effect as the original....

The form does not require formal acceptance by an agent. Formal acceptance by an agent has been
omitted not because it is an undesirable practice but because it would add another stage to executing
an advance health-care directive, thereby further reducing the number of individuals who will follow
through and create directives. However, practitioners who wish to adapt this form for use by their
clients are strongly encouraged to add a formal acceptance. Designated agents have no duty to act
until they accept the office either expressly or through their conduct. Consequently, requiring formal
acceptance reduces the risk that a designated agent will decline to act when the need arises. Formal
acceptance also makes it more likely that the agent will become familiar with the principal's personal
values and views on health care. While the form does not require formal acceptance, the explanation
to the form does encourage principals to talk to the person they have named as agent to make certain
that the designated agent understands their wishes and is willing to take the responsibility.

[Adapted from Unif. Health-Care Decisions Act § 4 comment (1993).]  [29 Cal.L.Rev.Comm. Reports
App. 6 (1999)]

Historical And Statutory Notes

1999 Legislation
Former § 4701, added by Stats.1994, c. 307 (S.B.1907), § 16, amended by Stats.1995, c. 417, § 2,

relating to witnesses for durable powers of attorney for health care, was repealed by Stats.1999, c.
658 (A.B.891), § 38, operative July 1, 2000.  See Probate Code §§ 4774, 4775.

Research References

Law Review And Journal Commentaries

Chapter 658: California's health care decisions law.  Jeanine Lewis, 31 McGeorge L.Rev. 501
(2000).

Lasting wishes.  Marshall S. Zolla and Deborah Elizabeth Zolla, 23 L.A.Law 42 (December 2000).

Collateral References:

Witkin, Summary (9th ed) Agency §§246YY, 246L
The Rutter Group, Probate (Ross) §§1:94a, 1:94b
Cal Transactions Forms: Estate Planning §§8:67, 8:68, 8:73, 8:75, 8:84, 8:85, 8:86, 19:108
Cal Jur 3d Agency §35

Notes Of Decisions

Effect on arbitration agreements 2



Expression of wishes 1

1. Expression of wishes

Neither Natural Death Act [Health & Safety Code § 7185 et seq.] nor Civ.Code § 2500 governing durable
power of attorney for health care is the exclusive means by which incompetent can express legally cognizable
wishes about withholding of life-sustaining measures. Conservatorship of Drabick (App. 6 Dist. 1988) 245
Cal.Rptr. 840, 200 Cal.App.3d 185, review denied, certiorari denied 109 S.Ct. 399, 488 U.S. 958, 102 L.Ed.2d
387, rehearing denied 109 S.Ct. 828, 488 U.S. 1024, 102 L.Ed.2d 816. Health  915

2. Effect on arbitration agreements

Mother's designation of daughter in durable power of attorney for health care authorized daughter to enter into
binding arbitration agreement with nursing home, which agreement governed daughter's elder abuse action
against home following mother's death; power of attorney authorized daughter to "make health care decisions"
for her mother and did not restrict daughter's authority as agent to enter into arbitration agreement on mother's
behalf, and certain provisions of Health and Safety Code governing admissions to long-term health care
facilities also effected such designation of authority. Hogan v. Country Villa Health Services (App. 4 Dist.
2007) 55 Cal.Rptr.3d 450, 148 Cal.App.4th 259. Principal And Agent  101(1)

Chapter 3. Health Care Surrogates

§ 4711. Designation of surrogate for health care decisions; expiration; priority and revocation 

     •     Historical Notes

(a) A patient may designate an adult as a surrogate to make health care decisions by personally informing the
supervising health care provider.  The designation of a surrogate shall be promptly recorded in the patient's
health care record.

(b) Unless the patient specifies a shorter period, a surrogate designation under subdivision (a) is effective only
during the course of treatment or illness or during the stay in the health care institution when the surrogate
designation is made, or for 60 days, whichever period is shorter.

(c) The expiration of a surrogate designation under subdivision (b) does not affect any role the person
designated under subdivision (a) may have in making health care decisions for the patient under any other law
or standards of practice.

(d) If the patient has designated an agent under a power of attorney for health care, the surrogate designated
under subdivision (a) has priority over the agent for the period provided in subdivision (b), but the designation
of a surrogate does not revoke the designation of an agent unless the patient communicates the intention to
revoke in compliance with subdivision (a) of Section 4695.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.  Amended by Stats.2001, c. 230
(A.B.1278), § 5.)

Historical Notes

Law Revision Commission Comments



1999 Addition
The first sentence of Section 4711 is drawn from Section 5(b) of the Uniform Health-Care Decisions

Act (1993). Both the patient and the surrogate must be adults. See Sections 4625 ("patient" defined),
4643 ("surrogate" defined)."Adult" includes an emancipated minor. See Fam. Code § 7002
(emancipation)."Personally informing," as used in this section, includes both oral and written
communications. The second sentence is intended to guard against the possibility of giving effect to
obsolete oral statements entered in the patient's record.

See also Sections 4617 ("health care decision" defined), 4619 ("health care institution" defined), 4625
("patient" defined), 4635 ("reasonably available" defined), 4641 ("supervising health care provider"
defined), 4643 ("surrogate" defined).

Background from Uniform Act. While a designation of an agent in a written power of attorney for
health care is preferred, situations may arise where an individual will not be in a position to execute
a power of attorney for health care. In that event, subsection (b) affirms the principle of patient
autonomy by allowing an individual to designate a surrogate by personally informing the
supervising health-care provider. The supervising health-care provider would then, in accordance
with Section 7(b) [Prob. Code § 4731], be obligated to promptly record the designation in the
individual's health-care record. An oral designation of a surrogate made by a patient directly to the
supervising health-care provider revokes a previous designation of an agent. See Section 3(a) [Prob.
Code § 4695(a)]. [Adapted from Unif. Health-Care Decisions Act § 5(b) comments (1993).]  [29
Cal.L.Rev.Comm. Reports App. 6 (1999)]

2001 Amendment
Section 4711 is amended to clarify the relation between a surrogate designation under this section and a

formal agent designation in a power of attorney for health care under Section 4671 and related
provisions, and to provide additional qualifications on surrogacy designations. Both the patient and
the surrogate must be adults. See Sections 4625 ("patient" defined), 4643 ("surrogate"
defined)."Adult" includes an emancipated minor. See Fam. Code 7002 (emancipation)."Personally
informing," as used in this section, includes both oral and written communications.

Consistent with the statutory purpose of effectuating patient intent, subdivision (a) recognizes the
patient's ability to name a person to act as surrogate health care decisionmaker. As amended, this
section no longer distinguishes between surrogates named orally and surrogates named in a written
communication to the supervising health care provider. Whether it is communicated to the
supervising health care provider orally or in writing, the surrogate designation must be promptly
recorded in the patient's health care record. See also Section 4731 (supervising health care provider's
duty to record relevant information).

Subdivision (b) provides a maximum limit of 60 days on the duration of surrogate designations under
this section. If the patient has an agent under a power of attorney for health care, the agent's
authority is suspended during the time the surrogacy is in effect. See subdivision (d). If the patient
names an agent in a power of attorney for health care executed after making a surrogate designation,
the agent would have priority over the surrogate as provided in Section 4685 (agent's priority). As
recognized in the introductory clause, the patient may specify a shorter period for the surrogate
designation, by personally informing the supervising health care provider. A limitation might be
phrased in terms of a period of time or as a condition, such as until the agent designated in the
patient's power of attorney for health care becomes available.

Subdivision (c) makes clear that the limits on the duration of a surrogacy designation affect only the
special surrogate rules in this section, and not the ability of the person who had been designated as
surrogate to make or participate in making health care decisions for the patient under other
principles. Cf. Section 4654 (compliance with generally accepted health care standards). After
expiration of the period specified in subdivision (b), this section does not affect who may make
health care decisions for adults lacking capacity.

Subdivision (d) makes clear that designation of a surrogate under this section suspends, but does not
revoke, the appointment of an agent under a power of attorney for health care, unless the patient
expresses the intent to revoke the agent's appointment, under the terms of the general rule in Section



4695(a). Subdivision (d) reverses the implication in background material that a surrogate designation
made directly to the supervising health care provider revoked a previous designation of an agent. See
Background from Uniform Act in Comment to Section 4711 as enacted, 1999 Cal. Stat. ch. 658, 39
(operative July 1, 2000).

See also Sections 4617 ("health care decision" defined), 4619 ("health care institution" defined), 4635
("reasonably available" defined), 4639 ("skilled nursing facility" defined), 4641 ("supervising health
care provider" defined).  [30 Cal.L.Rev.Comm. Reports 621 (2000)].

Historical And Statutory Notes

2001 Legislation
Stats.2001, c. 230 (A.B.1278) rewrote this section, which had read:
"A patient may designate an adult as a surrogate to make health care decisions by personally informing

the supervising health care provider.  An oral designation of a surrogate shall be promptly recorded
in the patient's health care record and is effective only during the course of treatment or illness or
during the stay in the health care institution when the designation is made."

§ 4714. Decisions based on patient's best interests 

     •     Historical Notes     •     Research References

A surrogate, including a person acting as a surrogate, shall make a health care decision in accordance with the
patient's individual health care instructions, if any, and other wishes to the extent known to the surrogate.
Otherwise, the surrogate shall make the decision in accordance with the surrogate's determination of the
patient's best interest.  In determining the patient's best interest, the surrogate shall consider the patient's
personal values to the extent known to the surrogate.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4714 is drawn from Section 5(f) of the Uniform Health-Care Decisions Act (1993). This

standard is consistent with the health care decisionmaking standard applicable to agents. See Section
4684.

See also Sections 4617 ("health care decision" defined), 4623 ("individual health care instruction"
defined), 4625 ("patient" defined), 4643 ("surrogate" defined).

Background from Uniform Act.Section 5(f) imposes on surrogates the same standard for health-care
decision making as is prescribed for agents in Section 2(e) [Prob. Code § 4684]. The surrogate must
follow the patient's individual instructions and other expressed wishes to the extent known to the
surrogate. To the extent such instructions or other wishes are unknown, the surrogate must act in the
patient's best interest. In determining the patient's best interest, the surrogate is to consider the
patient's personal values to the extent known to the surrogate.[Adapted from Unif. Health-Care
Decisions Act § 5(f) comment (1993).]  [29 Cal.L.Rev.Comm. Reports App. 6 (1999)]

Research References

Cross References



Health care decisionmaker, see Probate Code § 4781.5.

§ 4715. Disqualification of person from acting as surrogate 

     •     Historical Notes

A patient having capacity at any time may disqualify another person, including a member of the patient's
family, from acting as the patient's surrogate by a signed writing or by personally informing the supervising
health care provider of the disqualification.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4715 is drawn from Section 5(h) of the Uniform Health-Care Decisions Act (1993). See Section

4731 (duty to record surrogate's disqualification)."Personally informing," as used in this section,
includes both oral and written communications.

See also Sections 4625 ("patient" defined), 4641 ("supervising health care provider" defined), 4643
("surrogate" defined).

Background from Uniform Act.Section 5(h) permits an individual to disqualify any family member or
other individual from acting as the individual's surrogate, including disqualification of a surrogate
who was orally designated.[Adapted from Unif. Health-Care Decisions Act § 5(h) comment (1993).]
[29 Cal.L.Rev.Comm. Reports 1 (1999)]

§ 4716. Domestic partner of patient 

     •     Historical Notes     •     Research References

(a) If a patient lacks the capacity to make a health care decision, the patient's domestic partner shall have the
same authority as a spouse has to make a health care decision for his or her incapacitated spouse.  This section
may not be construed to expand or restrict the ability of a spouse to make a health care decision for an
incapacitated spouse.

(b) For the purposes of this section, the following definitions shall apply:

(1) "Capacity" has the same meaning as defined in Section 4609.

(2) "Health care" has the same meaning as defined in Section 4615.

(3) "Health care decision" has the same meaning as defined in Section 4617.

(4) "Domestic partner" has the same meaning as that term is used in Section 297 of the Family Code.

CREDIT(S)
(Added by Stats.2001, c. 893 (A.B.25), § 49.)

Historical Notes



Historical And Statutory Notes

2001 Legislation
Governor's signing message regarding Stats.2001, c. 893 (A.B.25), see Historical and Statutory Notes

under Civil Code § 1714.01.
2004 Legislation
Another § 4716, added by Stats.2001, c. 329 (S.B.751), § 1, relating to the authority to make health care

decisions on behalf of patient who is unconscious or incapable of communication and the duty of the
hospital to make reasonable efforts to contact patient's agent, surrogate or family, was renumbered §
4717 and amended by Stats.2004, c. 882 (A.B.2445), § 2.

Research References

Law Review And Journal Commentaries

Equal protection.  Jon W. Davidson, 114 Los Angeles Daily J. 6 (Nov. 28, 2001).
Estate planning for California domestic partners.  Alexandra Laboutin Bannon 27 L.A. Law. 14

(2005).
Legal recognition of same-sex conjugal relationships: The 2003 California Domestic Partner Rights

and Responsibilities Act in comparative civil rights and family law perspective.  Grace Ganz
Blumberg, 51 UCLA L. Rev. 1555 (2004).

The more, the not marry-er: In search of a policy behind eligibility for California domestic
partnerships.  40 San Diego L.Rev. 427 (2003).

§ 4717. Authority to make health care decisions on behalf of patient who is unconscious or incapable of
communication; duty of hospital to make reasonable efforts to contact patient's agent, surrogate or
family member; exceptions 

     •     Historical Notes     •     Research References

(a) Notwithstanding any other provision of law, within 24 hours of the arrival in the emergency department of a
general acute care hospital of a patient who is unconscious or otherwise incapable of communication, the
hospital shall make reasonable efforts to contact the patient's agent, surrogate, or a family member or other
person the hospital reasonably believes has the authority to make health care decisions on behalf of the patient.
A hospital shall be deemed to have made reasonable efforts, and to have discharged its duty under this section,
if it does all of the following:

(1) Examines the personal effects, if any, accompanying the patient and any medical records regarding the
patient in its possession, and reviews any verbal or written report made by emergency medical technicians or
the police, to identify the name of any agent, surrogate, or a family member or other person the hospital
reasonably believes has the authority to make health care decisions on behalf of the patient.

(2) Contacts or attempts to contact any agent, surrogate, or a family member or other person the hospital
reasonably believes has the authority to make health care decisions on behalf of the patient, as identified in
paragraph (1).

(3) Contacts the Secretary of State directly or indirectly, including by voice mail or facsimile, to inquire
whether the patient has registered an advance health care directive with the Advance Health Care Directive
Registry, if the hospital finds evidence of the patient's Advance Health Care Directive Registry identification
card either from the patient or from the patient's family or authorized agent.

(b) The hospital shall document in the patient's medical record all efforts made to contact any agent, surrogate,



or a family member or other person the hospital reasonably believes has the authority to make health care
decisions on behalf of the patient.

(c) Application of this section shall be suspended during any period in which the hospital implements its
disaster and mass casualty program, or its fire and internal disaster program.

CREDIT(S)
(Formerly § 4716, added by Stats.2001, c. 329 (S.B.751), § 1.  Renumbered § 4717 and amended by Stats.
2004, c. 882 (A.B.2445), § 2.)

Historical Notes

Historical And Statutory Notes

2004 Legislation
Stats.2004, c. 882, renumbered the section and in subd.(a), in the last sentence substituted "all" for

"both" following "if it does" and, added par.(3), relating to registration in the Advance Health Care
Directive Registry.

The 2004 amendment and renumber of this section by c. 882 explicitly amended and renumbered the
2001 addition of section 4716 by c. 329.

Research References

Cross References

Advanced Health Care Directive Registry, establishment and procedures, see Probate Code § 4800
et seq.

Chapter 4. Duties Of Health Care Providers

§ 4730. Communication to patient 

     •     Historical Notes

Before implementing a health care decision made for a patient, a supervising health care provider, if possible,
shall promptly communicate to the patient the decision made and the identity of the person making the decision.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4730 is drawn from Section 7(a) of the Uniform Health-Care Decisions Act (1993).
See also Sections 4617 ("health care decision" defined), 4625 ("patient" defined), 4641 ("supervising

health care provider" defined).
Background from Uniform Act.Section 7(a) further reinforces the Act's respect for patient autonomy

by requiring a supervising health-care provider, if possible, to promptly communicate to a patient,



prior to implementation, a health-care decision made for the patient and the identity of the person
making the decision.[Adapted from Unif. Health-Care Decisions Act § 7(a) comment (1993).]  [29
Cal.L.Rev.Comm. Reports App. 6 (1999)]

§ 4731. Recording of information in patient's health care record; notification to agent or surrogate
regarding revocation or disqualification 

     •     Historical Notes     •     Research References

(a) A supervising health care provider who knows of the existence of an advance health care directive, a
revocation of an advance health care directive, or a designation or disqualification of a surrogate, shall promptly
record its existence in the patient's health care record and, if it is in writing, shall request a copy.  If a copy is
furnished, the supervising health care provider shall arrange for its maintenance in the patient's health care
record.

(b) A supervising health care provider who knows of a revocation of a power of attorney for health care or a
disqualification of a surrogate shall make a reasonable effort to notify the agent or surrogate of the revocation or
disqualification.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Subdivision (a) of Section 4731 is drawn from Section 7(b) of the Uniform Health-Care Decisions Act

(1993). With respect to recording notice of revocation of a power of attorney for health care, this
section continues the substance of part of former Section 4727(b). The recordkeeping duty continues
part of former Health and Safety Code Sections 7186.5(c) and 7188 (Natural Death Act).

Subdivision (b) continues the substance of part of former Section 4727(b) and applies the same duty to
surrogate disqualification.

See also Sections 4605 ("advance health care directive" defined), 4625 ("patient" defined), 4629
("power of attorney for health care" defined), 4641 ("supervising health care provider" defined),
4643 ("surrogate" defined).

Background from Uniform Act. The recording requirement in Section 7(b) reduces the risk that a
health-care provider or institution, or agent, [conservator] or surrogate, will rely on an outdated
individual instruction or the decision of an individual whose authority has been revoked.[Adapted
from Unif. Health-Care Decisions Act § 7(b) comment (1993).]  [29 Cal.L.Rev.Comm. Reports App.
6 (1999)]

Historical And Statutory Notes

Derivation: Former § 4727, added by Stats.1994, c. 307 (S.B.1907), § 16.
Health and Safety Code former §§ 7186.5, 7188, added by Stats.1991, c. 895 (S.B.980), § 2.
Health and Safety Code former §§ 7188, 7189, added by Stats.1976, c. 1439, § 1.
Civil Code former § 2437, added by Stats.1983, c. 1204, § 10, amended by Stats.1984, c. 312, § 7.

Research References



Law Review And Journal Commentaries

Advising aging clients.  Michael Gilfix, 6 Cal.Law. 50 (September 1986).
All is well that ends well: Toward a policy of assisted rational suicide or merely enlightened

self-determination? George P. Smith, II, 22 U.C.Davis L.Rev. 275 (1989).
Dignified death and the law of torts.  Willard H. Pedrick, 28 San Diego L.Rev. 387 (1991).
Ethical postures of futility and California's Uniform Health Care Decisions Act.  75 S.Cal.L.Rev.

1217 (2002).
Lessons of Cruzan.  Michael Gilfix and Myra Gerson Gilfix, 10 Cal.Law. 68 (Dec. 1990).
Proposed amendment to the California Natural Death Act to assure the statutory right to control life

sustaining treatment decisions. 17 U.S.F.L.Rev. 579 (1983).
Right to die: The decision making process.  Robert D. Girard, 6 Whittier L.Rev. 813 (1984).
Right to voluntary Euthanasia.  10 Whittier L.Rev. 489 (1988).
Time for a new law on health care advance directives.  George J. Alexander, 42 Hastings L.J. 755

(1991).
Turpin v. Sortini: Recognizing the unsupportable cause of action for wrongful life.  71 Cal.L.Rev.

1278 (1983).

United States Supreme Court

Due process, termination of nutrition and hydration, clear and convincing evidence standard,
substituted judgment of family members, see Cruzan by Cruzan v. Director, Missouri Dept. of
Health, U.S.Mo.1990, 110 S.Ct. 2841, 497 U.S. 261, 111 L.Ed.2d 224.

Equal protection, assisted suicide ban, right to withdraw life-sustaining medical treatment, see
Vacco v. Quill, 1997, 117 S.Ct. 2293.

§ 4732. Primary physician; duty to record information regarding patient's capacity 

     •     Historical Notes

A primary physician who makes or is informed of a determination that a patient lacks or has recovered capacity,
or that another condition exists affecting an individual health care instruction or the authority of an agent,
conservator of the person, or surrogate, shall promptly record the determination in the patient's health care
record and communicate the determination to the patient, if possible, and to a person then authorized to make
health care decisions for the patient.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4732 is drawn from Section 7(c) of the Uniform Health-Care Decisions Act (1993). This duty

generally continues recordkeeping duties in former Health and Safety Code Sections 7186.5(c),
7188, and 7189 (Natural Death Act).

See also Sections 4607 ("agent" defined), 4609 ("capacity" defined), 4613 ("conservator" defined), 4617
("health care decision" defined), 4623 ("individual health care instruction" defined), 4625 ("patient"
defined), 4631 ("primary physician" defined).

Background from Uniform Act.Section 7(c) imposes recording and communication requirements
relating to determinations that may trigger the authority of an agent, [conservator] or surrogate to



make health-care decisions on an individual's behalf. The determinations covered by these
requirements are those specified in Section 2(c)-(d) [Prob. Code §§ 4658 & 4682 respectively].
[Adapted from Unif. Health-Care Decisions Act § 7(c) comment (1993).]  [29 Cal.L.Rev.Comm.
Reports App. 6 (1999)]

§ 4733. Compliance with health care instructions and health care decisions 

     •     Historical Notes     •     Research References

Except as provided in Sections 4734 and 4735, a health care provider or health care institution providing care to
a patient shall do the following:

(a) Comply with an individual health care instruction of the patient and with a reasonable interpretation of that
instruction made by a person then authorized to make health care decisions for the patient.

(b) Comply with a health care decision for the patient made by a person then authorized to make health care
decisions for the patient to the same extent as if the decision had been made by the patient while having
capacity.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4733 is drawn from Section 7(d) of the Uniform Health-Care Decisions Act (1993). This section

generalizes a duty to comply provided in former Health and Safety Code Section 7187.5 (2d
sentence) (Natural Death Act).

See also Sections 4609 ("capacity" defined), 4617 ("health care decision" defined), 4619 ("health care
institution" defined), 4621 ("health care provider" defined), 4623 ("individual health care
instruction" defined), 4625 ("patient" defined).

Background from Uniform Act.Section 7(d) requires health-care providers and institutions to comply
with a patient's individual instruction and with a reasonable interpretation of that instruction made
by a person then authorized to make health-care decisions for the patient. A health-care provider or
institution must also comply with a health-care decision made by a person then authorized to make
health-care decisions for the patient to the same extent as if the decision had been made by the
patient while having capacity. These requirements help to protect the patient's rights to autonomy
and self-determination and validate and seek to effectuate the substitute decision making authorized
by the Act.[Adapted from Unif. Health-Care Decisions Act§ 7(d) comment (1993).]  [29
Cal.L.Rev.Comm. Reports 1 (1999)]

Research References

Law Review And Journal Commentaries

Ethical postures of futility and California's Uniform Health Care Decisions Act.  75 S.Cal.L.Rev.
1217 (2002).

§ 4734. Declining to comply with health care instruction or decision due to reasons of conscience 



     •     Historical Notes     •     Research References

(a) A health care provider may decline to comply with an individual health care instruction or health care
decision for reasons of conscience.

(b) A health care institution may decline to comply with an individual health care instruction or health care
decision if the instruction or decision is contrary to a policy of the institution that is expressly based on reasons
of conscience and if the policy was timely communicated to the patient or to a person then authorized to make
health care decisions for the patient.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4734 is drawn from Section 7(e) of the Uniform Health-Care Decisions Act (1993).
See also Sections 4615 ("health care" defined), 4619 ("health care institution" defined), 4621 ("health

care provider" defined), 4623 ("individual health care instruction" defined), 4625 ("patient" defined).
Background from Uniform Act. Not all instructions or decisions must be honored, however.Section

7(e) [Prob. Code § 4734(a)] authorizes a health-care provider to decline to comply with an
individual instruction or health-care decision for reasons of conscience.Section 7(e) also allows a
health-care institution to decline to comply with a health-care instruction or decision if the
instruction or decision is contrary to a policy of the institution which is expressly based on reasons
of conscience and if the policy was timely communicated to the patient or to an individual then
authorized to make health-care decisions for the patient.[Adapted from Unif. Health-Care Decisions
Act § 7(e) comment (1993).]  [29 Cal.L.Rev.Comm. Reports 1 (1999)]

Research References

Law Review And Journal Commentaries

Ethical postures of futility and California's Uniform Health Care Decisions Act.  75 S.Cal.L.Rev.
1217 (2002).

Reflections on protecting conscience for health care providers: A call for more inclusive statutory
protection in light of constitutional considerations.  Courtney Miller, 15 S. Cal. Rev. L. & Soc.
Just. 327 (2006).

§ 4735. Declining to comply with health care instruction or decision that is medically ineffective 

     •     Historical Notes     •     Research References

A health care provider or health care institution may decline to comply with an individual health care
instruction or health care decision that requires medically ineffective health care or health care contrary to
generally accepted health care standards applicable to the health care provider or institution.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)



Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4735 is drawn from Section 7(f) of the Uniform Health-Care Decisions Act (1993). This section

is a special application of the general rule in Section 4654.
See also Sections 4615 ("health care" defined), 4619 ("health care institution" defined), 4621 ("health

care provider" defined), 4623 ("individual health care instruction" defined), 4625 ("patient" defined).
Background from Uniform Act.Section 7(f) [Prob. Code § 4734(b)] further authorizes a health-care

provider or institution to decline to comply with an instruction or decision that requires the provision
of care which would be medically ineffective or contrary to generally accepted health-care standards
applicable to the provider or institution."Medically ineffective health care," as used in this section,
means treatment which would not offer the patient any significant benefit.[Adapted from Unif.
Health-Care Decisions Act § 7(f) comment (1993).]  [29 Cal.L.Rev.Comm. Reports 1 (1999)]

Research References

Law Review And Journal Commentaries

Ethical postures of futility and California's Uniform Health Care Decisions Act.  75 S.Cal.L.Rev.
1217 (2002).

§ 4736. Duties upon declining to comply with health care instruction or decision 

     •     Historical Notes     •     Research References

A health care provider or health care institution that declines to comply with an individual health care
instruction or health care decision shall do all of the following:

(a) Promptly so inform the patient, if possible, and any person then authorized to make health care decisions for
the patient.

(b) Unless the patient or person then authorized to make health care decisions for the patient refuses assistance,
immediately make all reasonable efforts to assist in the transfer of the patient to another health care provider or
institution that is willing to comply with the instruction or decision.

(c) Provide continuing care to the patient until a transfer can be accomplished or until it appears that a transfer
cannot be accomplished.  In all cases, appropriate pain relief and other palliative care shall be continued.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4736 is drawn in part from Section 7(g) of the Uniform Health-Care Decisions Act (1993). This

section applies to situations where the health care provider or institution declines to comply under
Section 4734 or 4735. This section continues the duty to transfer provided in former Health and



Safety Code Sections 7187.5 (2d sentence) and 7190 (Natural Death Act). Subdivision (c) continues
statutory recognition of a duty to provide pain relief in former Health and Safety Code Section
7189.5(b). Nothing in this section requires administration of ineffective care. See Sections 4654,
4735.

See also Sections 4617 ("health care decision" defined), 4619 ("health care institution" defined), 4621
("health care provider" defined), 4623 ("individual health care instruction" defined), 4625 ("patient"
defined).

Background from Uniform Act.Section 7(g) requires a health-care provider or institution that declines
to comply with an individual instruction or health-care decision to promptly communicate the
refusal to the patient, if possible, and to any person then authorized to make health-care decisions for
the patient. The provider or institution also must provide continuing care to the patient until a
transfer can be effected. In addition, unless the patient or person then authorized to make health-care
decisions for the patient refuses assistance, the health-care provider or institution must immediately
make all reasonable efforts to assist in the transfer of the patient to another health-care provider or
institution that is willing to comply with the instruction or decision.[Adapted from Unif. Health-Care
Decisions Act § 7(g) comment (1993).]  [29 Cal.L.Rev.Comm. Reports App. 6 (1999)]

Historical And Statutory Notes

Derivation: Health and Safety Code former § 7190, added by Stats.1991, c. 895 (S.B.980), § 2.

Research References

Law Review And Journal Commentaries

Ethical postures of futility and California's Uniform Health Care Decisions Act.  75 S.Cal.L.Rev.
1217 (2002).

Chapter 5. Immunities And Liabilities

§ 4740. Health care provider or institution; immunity from civil or criminal liability 

     •     Historical Notes     •     Research References     •     Notes of Decisions

A health care provider or health care institution acting in good faith and in accordance with generally accepted
health care standards applicable to the health care provider or institution is not subject to civil or criminal
liability or to discipline for unprofessional conduct for any actions in compliance with this division, including,
but not limited to, any of the following conduct:

(a) Complying with a health care decision of a person that the health care provider or health care institution
believes in good faith has the authority to make a health care decision for a patient, including a decision to
withhold or withdraw health care.

(b) Declining to comply with a health care decision of a person based on a belief that the person then lacked
authority.

(c) Complying with an advance health care directive and assuming that the directive was valid when made and
has not been revoked or terminated.

(d) Declining to comply with an individual health care instruction or health care decision, in accordance with
Sections 4734 to 4736, inclusive.



CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4740 is drawn in part from Section 9(a) of the Uniform Health-Care Decisions Act (1993) and

supersedes former Sections 4727(f) and 4750 (durable power of attorney for health care). This
section also supersedes former Health and Safety Code Section 7190.5 (Natural Death Act). The
major categories of actions listed in subdivisions (a)-(d) are given as examples and not by way of
limitation on the general rule stated in the introductory paragraph.

The good faith standard of former law is continued in this section. Like former law, this section protects
the health care provider who acts in good faith reliance on a health care decision made by an agent
pursuant to this division. The reference to acting in accordance with generally accepted health care
standards makes clear that a health care provider is not protected from liability for malpractice. The
specific qualifications built into the rules provided in former Section 4750(a) are superseded by the
good faith rule in this section and by the affirmative requirements of other provisions. See, e. g.,
Sections 4683(a) (scope of agent's authority) (compare to second part of introductory language of
former Section 4750(a)), 4684 (standard governing agent's health care decisions) (compare to former
Section 4750(a)(1)-(2)). See also Section 4733 (duty of health care provider or institution to comply
with health care instructions and decisions), 4734 (health care provider's or institution's right to
decline), 4736 (duty of declining health care provider or institution).

See also Sections 4605 ("advance health care directive" defined), 4617 ("health care decision" defined),
4619 ("health care institution" defined), 4621 ("health care provider" defined), 4625 ("patient"
defined).

Background from Uniform Act.Section 9 [Prob. Code §§ 4740-4741] grants broad protection from
liability for actions taken in good faith.Section 9(a) permits a health-care provider or institution to
comply with a health-care decision made by a person appearing to have authority to make
health-care decisions for a patient; to decline to comply with a health-care decision made by a
person believed to be without authority; and to assume the validity of and to comply with an
advance health-care directive. Absent bad faith or actions taken that are not in accord with generally
accepted health-care standards, a health-care provider or institution has no duty to investigate a
claim of authority or the validity of an advance health-care directive.[Adapted from Unif.
Health-Care Decisions Act § 9(a) comment (1993).]  [29 Cal.L.Rev.Comm. Reports App. 6 (1999)]

Historical And Statutory Notes

Derivation: Former § 4727, added by Stats.1994, c. 307 (S.B.1907), § 16.
Former § 4750, added by Stats.1994, c. 307 (S.B.1907), § 16.
Civil Code former § 2437, added by Stats.1983, c. 1204, § 10, amended by Stats.1984, c. 312, § 7.
Civil Code former § 2438, added by Stats.1983, c. 1204, § 10.

Research References

Law Review And Journal Commentaries

End-of-life decisionmaking for patients in persistent vegetative states: A comparative analysis.
Suzanne Rode, 30 Hastings Int'l & Comp. L. Rev. 477 (2007).



Notes Of Decisions

Absence of declaration 2
Construction and application 1

1. Construction and application

When competent, informed adult directs withholding or withdrawal of medical treatment, even at risk of
hastening or causing death, medical professionals who respect that determination will not incur criminal or civil
liability: patient's decision discharges physician's duty. Thor v. Superior Court (1993) 21 Cal.Rptr.2d 357, 5
Cal.4th 725, 855 P.2d 375. Health  916; Suicide  3

Physicians and hospital are free to act according to instructions of a competent adult patient, with serious
illnesses which are probably incurable, to disconnect life-support equipment without fear of liability and
without advance court approval. Bartling v. Superior Court (Glendale Adventist Medical Center) (App. 2 Dist.
1984) 209 Cal.Rptr. 220, 163 Cal.App.3d 186. Health  916

2. Absence of declaration

Health and Safety Code providing that a physician or other health care provider who willfully fails to transfer
the care of a patient to a provider who is willing to comply with a declaration governing the withholding or
withdrawal of life-sustaining treatment is guilty of a misdemeanor would not support liability for damages in
the absence of the execution by the patient of a declaration directing the withholding or withdrawal of
life-sustaining treatment. Duarte v. Chino Community Hospital (App. 4 Dist. 1999) 85 Cal.Rptr.2d 521, 72
Cal.App.4th 849, review denied. Health  916

§ 4741. Agent or surrogate; immunity from civil or criminal liability 

     •     Historical Notes

A person acting as agent or surrogate under this part is not subject to civil or criminal liability or to discipline
for unprofessional conduct for health care decisions made in good faith.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4741 is drawn from Section 9(b) of the Uniform Health-Care Decisions Act (1993).
See also Sections 4607 ("agent" defined), 4617 ("health care decision" defined), 4643 ("surrogate"

defined).
Background from Uniform Act.Section 9(b) protects agents and surrogates acting in good faith from

liability for making a health-care decision for a patient. Also protected from liability are individuals
who mistakenly but in good faith believe they have the authority to make a health-care decision for a
patient. For example, an individual who has been designated as agent in a power of attorney for
health care might assume authority unaware that the power has been revoked. Or a family member
might assume authority to act as surrogate unaware that a family member having a higher priority
was reasonably available and authorized to act.[Adapted from Unif. Health-Care Decisions Act §



9(b) comment (1993).]  [29 Cal.L.Rev.Comm. Reports App. 6 (1999)]

§ 4742. Intentional violations and acts; liability; damages 

     •     Historical Notes

(a) A health care provider or health care institution that intentionally violates this part is subject to liability to
the aggrieved individual for damages of two thousand five hundred dollars ($2,500) or actual damages resulting
from the violation, whichever is greater, plus reasonable attorney's fees.

(b) A person who intentionally falsifies, forges, conceals, defaces, or obliterates an individual's advance health
care directive or a revocation of an advance health care directive without the individual's consent, or who
coerces or fraudulently induces an individual to give, revoke, or not to give an advance health care directive, is
subject to liability to that individual for damages of ten thousand dollars ($10,000) or actual damages resulting
from the action, whichever is greater, plus reasonable attorney's fees.

(c) The damages provided in this section are cumulative and not exclusive of any other remedies provided by
law.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Subdivisions (a) and (b) of Section 4742 are drawn from Section 10 of the Uniform Health-Care

Decisions Act (1993) and supersede former Health and Safety Code Section 7191(a)-(b) (Natural
Death Act).

Subdivision (c) continues the rule of former Health and Safety Code Section 7191(g) (Natural Death
Act) and is consistent with the uniform act. See Unif. Health-Care Decisions Act § 10 comment
(1993).

See also Sections 4605 ("advance health care directive" defined), 4619 ("health care institution"
defined), 4621 ("health care provider" defined).

Background from Uniform Act. Conduct which intentionally violates the Act and which interferes
with an individual's autonomy to make health-care decisions, either personally or through others as
provided under the Act, is subject to civil damages rather than criminal penalties out of a recognition
that prosecutions are unlikely to occur. The legislature of an enacting state will have to determine
the amount of damages which needs to be authorized in order to encourage the level of potential
private enforcement actions necessary to effect compliance with the obligations and responsibilities
imposed by the Act. The damages provided by this section do not supersede but are in addition to
remedies available under other law.[Adapted from Unif. Health-Care Decisions Act § 10 comment
(1993).]  [29 Cal.L.Rev.Comm. Reports 1 (1999)]

Historical And Statutory Notes

Derivation: Health and Safety Code former § 7191, added by Stats.1991, c. 895 (S.B.980), § 2.
Health and Safety Code former § 7194, added by Stats.1976, c. 1439, § 1.

§ 4743. Altering or forging health care directive; criminal liability 



     •     Historical Notes

Any person who alters or forges a written advance health care directive of another, or willfully conceals or
withholds personal knowledge of a revocation of an advance directive, with the intent to cause a withholding or
withdrawal of health care necessary to keep the patient alive contrary to the desires of the patient, and thereby
directly causes health care necessary to keep the patient alive to be withheld or withdrawn and the death of the
patient thereby to be hastened, is subject to prosecution for unlawful homicide as provided in Chapter 1
(commencing with Section 187) of Title 8 of Part 1 of the Penal Code.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4743 continues former Section 4726 without substantive change and supersedes former Health

and Safety Code Section 7191(c)-(d) (Natural Death Act). References to "principal" have been
changed to "patient" to reflect the broader scope of this division, and some surplus language has
been omitted. The former incorrect cross-reference to "Title 4" has been corrected.

See also Sections 4605 ("advance health care directive" defined), 4615 ("health care" defined), 4625
("patient" defined).  [29 Cal.L.Rev.Comm. Reports 1 (1999)]

Historical And Statutory Notes

Derivation: Former § 4726, added by Stats.1994, c. 307 (S.B.1907), § 16.
Civil Code former § 2442, added by Stats.1983, c. 1204, § 10.

Part 3. Judicial Proceedings

Chapter 1. General Provisions

§ 4750. Necessity of judicial intervention or approval 

     •     Historical Notes

Subject to this division:

(a) An advance health care directive is effective and exercisable free of judicial intervention.

(b) A health care decision made by an agent for a principal is effective without judicial approval.

(c) A health care decision made by a surrogate for a patient is effective without judicial approval.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)



Historical Notes

Law Revision Commission Comments

1999 Addition
This section makes clear that judicial involvement in health care decisionmaking is disfavored. See

Section 4650(c) (legislative findings). Subdivision (a) of Section 4750 continues former Section
4900 to the extent it applied to powers of attorney for health care.

Subdivision (b) is drawn from Section 2(f) of the Uniform Health-Care Decisions Act (1993).
Subdivision (c) is drawn from Sections 2(f) and 5(g) of the Uniform Health-Care Decisions Act (1993).
See also Sections 4605 ("advance health care directive" defined), 4607 ("agent" defined), 4617 ("health

care decision" defined), 4625 ("patient" defined), 4633 ("principal" defined), 4643 ("surrogate"
defined).  [29 Cal.L.Rev.Comm. Reports App. 6 (1999)]

Historical And Statutory Notes

1999 Legislation
Former § 4750, added by Stats.1994, c. 307 (S.B.1907), § 16, relating to care provider immunity under

durable powers of attorney for health care, was repealed by Stats.1999, c. 658 (A.B.891), § 38,
operative July 1, 2000.  See Probate Code § 4740.

Derivation: Former § 4900, added by Stats.1994, c. 307 (S.B.1907), § 16.
Civil Code former § 2423, added by Stats.1981, c. 511, § 4.5.

Collateral References:

Witkin, Summary (9th ed) Agency §246DDD
Witkin, Summary (9th ed) Torts §777
The Rutter Group, Probate (Ross) §§1:67.2, 1:99
Cal Transactions Forms: Estate Planning §§8:60, 8:83, 8:86

§ 4751. Cumulative nature of remedies 

     •     Historical Notes

The remedies provided in this part are cumulative and not exclusive of any other remedies provided by law.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4751 continues former Section 4901 to the extent it applied to powers of attorney for health care

and supersedes Health and Safety Code Section 7191.5(h) (Natural Death Act) to the extent it
applied to remedies. [29 Cal.L.Rev.Comm. Reports App. 6 (1999)]

Historical And Statutory Notes

1999 Legislation
Former § 4751, added by Stats.1994, c. 307 (S.B.1907), § 16, relating to witness declarations under

durable powers of attorney for health care, was repealed by Stats.1999, c. 658 (A.B.891), § 38,



operative July 1, 2000.  See Probate Code § 4675.
Derivation: Former § 4901, added by Stats.1994, c. 307 (S.B.1907), § 16.
Civil Code former § 2420, added by Stats.1981, c. 511, § 4.5.

Collateral References:

Witkin, Summary (9th ed) Agency §§246YY, 246RRR
Cal Transactions Forms: Estate Planning §8:68

§ 4752. Ability to limit judicial intervention or authority 

     •     Historical Notes

Except as provided in Section 4753, this part is not subject to limitation in an advance health care directive.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4752 continues former Section 4902 to the extent it applied to powers of attorney for health

care.
See also Sections 4605 ("advance health care directive" defined), 4681 (general rule on limitations

provided in power of attorney).  [29 Cal.L.Rev.Comm. Reports 1 (1999)]

Historical And Statutory Notes

1999 Legislation
Former § 4752, added by Stats.1994, c. 307 (S.B.1907), § 16, relating to presumption of validity of

durable powers of attorney for health care, was repealed by Stats.1999, c. 658 (A.B.891), § 38,
operative July 1, 2000.  See Probate Code § 4676.

Derivation: Former § 4902, added by Stats.1994, c. 307 (S.B.1907), § 16.

Collateral References:

Witkin, Summary (9th ed) Agency §§229, 246NNN, 246FFF
The Rutter Group, Probate (Ross) §1:103.1
Cal Transactions Forms: Estate Planning §§8:83, 8:85

§ 4753. Limitation on ability of person to petition court; requirements; restrictions 

     •     Historical Notes

(a) Subject to subdivision (b), an advance health care directive may expressly eliminate the authority of a
person listed in Section 4765 to petition the court for any one or more of the purposes enumerated in Section
4766, if both of the following requirements are satisfied:

(1) The advance directive is executed by an individual having the advice of a lawyer authorized to practice law
in the state where the advance directive is executed.

(2) The individual's lawyer signs a certificate stating in substance:



"I am a lawyer authorized to practice law in the state where this advance health care directive was executed, and
__________ [insert name] was my client at the time this advance directive was executed.  I have advised my
client concerning his or her rights in connection with this advance directive and the applicable law and the
consequences of signing or not signing this advance directive, and my client, after being so advised, has
executed this advance directive."

(b) An advance health care directive may not limit the authority of the following persons to petition under this
part:

(1) The conservator of the person, with respect to a petition relating to an advance directive, for a purpose
specified in subdivision (b) or (d) of Section 4766.

(2) The agent, with respect to a petition relating to a power of attorney for health care, for a purpose specified in
subdivision (b) or (c) of Section 4766.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4753 continues former Section 4903 to the extent it applied to powers of attorney for health

care. Subdivision (a) makes clear that a power of attorney may limit the applicability of this part
only if it is executed with the advice and approval of the principal's counsel. This limitation is
designed to ensure that the execution of a power of attorney that restricts the remedies of this part is
accomplished knowingly by the principal. The inclusion of a provision in the power of attorney
making this part inapplicable does not affect the right to resort to any judicial remedies that may
otherwise be available.

Subdivision (b) specifies the purposes for which a conservator of the person or an agent may petition the
court under this part with respect to a power of attorney for health care. The rights provided in these
paragraphs cannot be limited by a provision in an advance directive, but the advance directive may
restrict or eliminate the right of any other persons to petition the court under this part if the
individual executing the advance directive has the advice of legal counsel and the other requirements
of subdivision (a) are met. See Section 4681 (effect of provision in power of attorney attempting to
limit right to petition).

Under subdivision (b)(1), despite a contrary provision in the advance directive, the conservator of the
person may obtain a determination of whether an advance directive is in effect or has terminated
(Section 4766(b)) or whether the authority of an agent or surrogate is terminated (Section 4766(d)).
See also Section 4766 Comment.

Under subdivision (b)(2), despite a contrary provision in the power of attorney, the agent may obtain a
determination of whether the power of attorney for health care is in effect or has terminated (Section
4766(b)), or an order passing on the acts or proposed acts of the agent under the power of attorney
(Section 4766(c)).

See also Sections 4605 ("advance health care directive" defined), 4607 ("agent" defined), 4613
("conservator" defined), 4629 ("power of attorney for health care" defined).  [29 Cal.L.Rev.Comm.
Reports 1 (1999)]

Historical And Statutory Notes

1999 Legislation
Former § 4753, added by Stats.1994, c. 966 (S.B.1557), § 3, amended by Stats.1995, c. 300 (S.B.984), §

13, relating to resuscitative measures, was repealed by Stats.1999, c. 658 (A.B.891), § 38, operative



July 1, 2000.  See Probate Code § 4780 et seq.
Derivation: Former § 4903, added by Stats.1994, c. 307 (S.B.1907), § 16.
Civil Code former § 2421 added by Stats.1981, c. 511, § 4.5, amended by Stats.1983, c. 1204, § 9;

Stats.1984, c. 312, § 3.

Collateral References:

Witkin, Summary (9th ed) Agency §246EEE
Cal Transactions Forms: Estate Planning §§8:60, 8:86

§ 4754. Jury trial 

     •     Historical Notes

There is no right to a jury trial in proceedings under this division.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4754 continues former Section 4904 to the extent it applied to powers of attorney for health

care. This section is consistent with the rule applicable to other fiduciaries. See Sections 1452
(guardianships and conservatorships), 4504 (powers of attorney generally), 7200 (decedents'
estates), 17006 (trusts).  [29 Cal.L.Rev.Comm. Reports 1 (1999)]

Historical And Statutory Notes

Derivation: Former § 4904, added by Stats.1994, c. 307 (S.B.1907), § 16.

§ 4755. Application of Division 3 

     •     Historical Notes

Except as otherwise provided in this division, the general provisions in Division 3 (commencing with Section
1000) apply to proceedings under this division.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4755 continues former Section 4905 to the extent it applied to powers of attorney for health

care. Like Section 4505, this section provides a cross-reference to the general procedural rules that
apply to this division. See, e.g., Sections 1003 (guardian ad litem), 1021 (verification required),
1041 (clerk to set matters for hearing), 1046 (hearing and orders), 1203 (order shortening time for
notice), 1215-1216 (service), 1260 (proof of service).  [29 Cal.L.Rev.Comm. Reports 1 (1999)]



Historical And Statutory Notes

Derivation: Former § 4905, added by Stats.1994, c. 307 (S.B.1907), § 16.

Chapter 2. Jurisdiction And Venue

§ 4760. Superior court jurisdiction 

     •     Historical Notes

(a) The superior court has jurisdiction in proceedings under this division.

(b) The court in proceedings under this division is a court of general jurisdiction and the court, or a judge of the
court, has the same power and authority with respect to the proceedings as otherwise provided by law for a
superior court, or a judge of the superior court, including, but not limited to, the matters authorized by Section
128 of the Code of Civil Procedure.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Historical And Statutory Notes

Derivation: Former § 4920, added by Stats.1994, c. 307 (S.B.1907), § 16.
Civil Code former § 2413, added by Stats.1981, c. 511, § 4.5, amended by Stats.1991, c. 1055, § 8.

§ 4761. Exercise of jurisdiction 

     •     Historical Notes

The court may exercise jurisdiction in proceedings under this division on any basis permitted by Section 410.10
of the Code of Civil Procedure.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Historical And Statutory Notes

Derivation: Former § 4921, added by Stats.1994, c. 307 (S.B.1907), § 16.

§ 4762. Agent or surrogate subject to personal jurisdiction 

     •     Historical Notes

Without limiting Section 4761, a person who acts as an agent under a power of attorney for health care or as a
surrogate under this division is subject to personal jurisdiction in this state with respect to matters relating to



acts and transactions of the agent or surrogate performed in this state or affecting a patient in this state.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4762 continues former Section 4922 to the extent it applied to powers of attorney for health

care, and extends its principles to cover surrogates. Like Section 4522, this section is comparable to
Sections 3902(b) (jurisdiction over custodian under Uniform Transfers to Minors Act) and 17003(a)
(jurisdiction over trustee). This section is intended to facilitate exercise of the court's power under
this part when the court's jurisdiction is properly invoked. As recognized by the introductory clause,
constitutional limitations on assertion of jurisdiction apply to the exercise of jurisdiction under this
section. Consequently, appropriate notice must be given to an agent or surrogate as a condition of
personal jurisdiction. Cf. Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306 (1950).

See also Sections 4607 ("agent" defined), 4625 ("patient" defined), 4629 ("power of attorney for health
care" defined), 4643 ("surrogate" defined).  [29 Cal.L.Rev.Comm. Reports 1 (1999)]

Historical And Statutory Notes

Derivation: Former § 4922, added by Stats.1994, c. 307 (S.B.1907), § 16.

§ 4763. Venue 

     •     Historical Notes

The proper county for commencement of a proceeding under this division shall be determined in the following
order of priority:

(a) The county in which the patient resides.

(b) The county in which the agent or surrogate resides.

(c) Any other county that is in the patient's best interest.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Historical And Statutory Notes

Derivation: Former § 4923, added by Stats.1994, c. 307 (S.B.1907), § 16.
Civil Code former § 2414, added by Stats.1981, c. 511, § 4.5.

Chapter 3. Petitions And Orders

§ 4765. Persons entitled to file petition 



     •     Historical Notes     •     Research References

Subject to Section 4753, a petition may be filed under this part by any of the following persons:

(a) The patient.

(b) The patient's spouse, unless legally separated.

(c) A relative of the patient.

(d) The patient's agent or surrogate.

(e) The conservator of the person of the patient.

(f) The court investigator, described in Section 1454, of the county where the patient resides.

(g) The public guardian of the county where the patient resides.

(h) The supervising health care provider or health care institution involved with the patient's care.

(i) Any other interested person or friend of the patient.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4765 continues former Section 4940 to the extent it applied to powers of attorney for health

care, with some omissions and clarifications appropriate for the scope of this division. The purposes
for which a person may file a petition under this part are limited by other rules. See Sections 4752
(effect of provision in advance directive attempting to limit right to petition), 4753 (limitations on
right to petition), 4766 (petition with respect to advance directive). See also Section 4751 (other
remedies not affected).

See also Sections 4607 ("agent" defined), 4613 ("conservator" defined), 4619 ("health care institution"
defined), 4625 ("patient" defined), 4641 ("supervising health care provider" defined), 4643
("surrogate" defined).  [29 Cal.L.Rev.Comm. Reports App. 6 (1999)]

Historical And Statutory Notes

Derivation: Former § 4940, added by Stats.1994, c. 307 (S.B.1907), § 16.
Civil Code former § 2411, added by Stats.1981, c. 511, § 4.5, amended by Stats.1983, c. 1204, § 4.

Research References

Law Review And Journal Commentaries

Providing spouses with the power to make healthcare decisions.  Cozette Vergari, 30 L.A. Law. 18
(Nov. 2007).

§ 4766. Purposes for filing petition 



     •     Historical Notes     •     Research References

A petition may be filed under this part for any one or more of the following purposes:

(a) Determining whether or not the patient has capacity to make health care decisions.

(b) Determining whether an advance health care directive is in effect or has terminated.

(c) Determining whether the acts or proposed acts of an agent or surrogate are consistent with the patient's
desires as expressed in an advance health care directive or otherwise made known to the court or, where the
patient's desires are unknown or unclear, whether the acts or proposed acts of the agent or surrogate are in the
patient's best interest.

(d) Declaring that the authority of an agent or surrogate is terminated, upon a determination by the court that the
agent or surrogate has made a health care decision for the patient that authorized anything illegal or upon a
determination by the court of both of the following:

(1) The agent or surrogate has violated, has failed to perform, or is unfit to perform, the duty under an advance
health care directive to act consistent with the patient's desires or, where the patient's desires are unknown or
unclear, is acting (by action or inaction) in a manner that is clearly contrary to the patient's best interest.

(2) At the time of the determination by the court, the patient lacks the capacity to execute or to revoke an
advance health care directive or disqualify a surrogate.

(e) Compelling a third person to honor individual health care instructions or the authority of an agent or
surrogate.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.  Amended by Stats.2001, c. 230
(A.B.1278), § 7.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4766 continues the substance of former Section 4942 to the extent it applied to powers of

attorney for health care, and adds language relating to advance directives and surrogates for
consistency with the scope of this division.

A determination of capacity under subdivision (a) is subject to the Due Process in Competency
Determinations Act. See Sections 810-813.

Under subdivision (c), the patient's desires as expressed in the power of attorney for health care,
individual health care instructions, or otherwise made known to the court provide the standard for
judging the acts of the agent or surrogate. See Section 4714 (standard governing surrogate's health
care decisions). Where it is not possible to use a standard based on the patient's desires because they
are not stated in an advance directive or otherwise known or are unclear, subdivision (c) provides
that the "patient's best interest" standard be used.

Subdivision (d) permits the court to terminate health care decisionmaking authority where an agent or
surrogate is not complying with the duty to carry out the patient's desires or act in the patient's best
interest. See Section 4714 (standard governing surrogate's health care decisions). Subdivision (d)
permits termination of authority under an advance health care directive not only where an agent, for
example, is acting illegally or failing to perform the duties under a power of attorney or is acting
contrary to the known desires of the principal, but also where the desires of the principal are
unknown or unclear and the agent is acting in a manner that is clearly contrary to the patient's best



interest. The patient's desires may become unclear as a result of developments in medical treatment
techniques that have occurred since the patient's desires were expressed, such developments having
changed the nature or consequences of the treatment.

An advance health care directive may limit the authority to petition under this part. See Sections 4752
(effect of provision in advance directive attempting to limit right to petition), 4753 (limitations on
right to petition).

See also Sections 4605 ("advance health care directive" defined), 4607 ("agent" defined), 4609
("capacity" defined), 4613 ("conservator" defined), 4629 ("power of attorney for health care"
defined), 4633 ("principal" defined), 4643 ("surrogate" defined).  [29 Cal.L.Rev.Comm. Reports
App. 6 (1999)]

2001 Amendment
Section 4766 is amended to add the grounds for a petition specified in subdivision (e). This subdivision

is consistent with the provision applicable to compel compliance with powers of attorney for
property matters in Section 4541(f). The remedy provided by this subdivision would be appropriate
where the third person has a duty to honor the authority of an agent or surrogate. See, e.g., Sections
4685 (agent's priority), 4733 (duty of health care provider or institution to comply with health care
instructions and decisions).

The extent to which a third person may be compelled to comply with decisions of an agent or surrogate
is subject to other limitations in this division. See, e.g., Sections 4652 (excluded acts), 4653 (mercy
killing, assisted suicide, euthanasia not approved), 4654 (compliance with generally accepted health
care standards), 4734 (right to decline for reasons of conscience or institutional policy), 4735 (right
to decline to provide ineffective care).

An advance health care directive may limit the authority to petition under this part. See Sections 4752
(effect of provision in advance directive attempting to limit right to petition), 4753 (limitations on
right to petition).

See also Sections 4605 ("advance health care directive" defined), 4607 ("agent" defined), 4609
("capacity" defined), 4613 ("conservator" defined), 4623 ("individual health care instructions"
defined), 4629 ("power of attorney for health care" defined), 4633 ("principal" defined), 4643
("surrogate" defined).  [30 Cal.L.Rev.Comm. Reports 621 (2000)].

Historical And Statutory Notes

2001 Legislation
Stats.2001, c. 230 (A.B.1278), added subd.(e).
Derivation: Former § 4942, added by Stats.1994, c. 307 (S.B.1907), § 16.
Civil Code former § 2412.5, added by Stats.1983, c. 1204, § 6.

Research References

Cross References

Fee for filing petition commencing or opposition papers concerning certain probate proceedings, see
Government Code § 70655.

Law Review And Journal Commentaries

Providing spouses with the power to make healthcare decisions.  Cozette Vergari, 30 L.A. Law. 18
(Nov. 2007).

§ 4767. Commencement of proceeding 

     •     Historical Notes     •     Research References



A proceeding under this part is commenced by filing a petition stating facts showing that the petition is
authorized under this part, the grounds of the petition, and, if known to the petitioner, the terms of any advance
health care directive in question.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4767 continues former Section 4943 to the extent it applied to powers of attorney for health

care.
See also Section 4605 ("advance health care directive" defined).  [29 Cal.L.Rev.Comm. Reports 1

(1999)]

Historical And Statutory Notes

Derivation: Former § 4943, added by Stats.1994, c. 307 (S.B.1907), § 16.
Civil Code former § 2415, added by Stats.1981, c. 511, § 4.5.

Research References

Law Review And Journal Commentaries

Providing spouses with the power to make healthcare decisions.  Cozette Vergari, 30 L.A. Law. 18
(Nov. 2007).

§ 4768. Dismissal of petition 

     •     Historical Notes     •     Research References

The court may dismiss a petition if it appears that the proceeding is not reasonably necessary for the protection
of the interests of the patient and shall stay or dismiss the proceeding in whole or in part when required by
Section 410.30 of the Code of Civil Procedure.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4768 is similar to Section 4944 in the Power of Attorney Law. Under this section, the court has

authority to stay or dismiss a proceeding in this state if, in the interest of substantial justice, the
proceeding should be heard in a forum outside this state. See Code Civ. Proc. § 410.30.

See also Section 4625 ("patient" defined).  [29 Cal.L.Rev.Comm. Reports 1 (1999)]

Historical And Statutory Notes

Derivation: Former § 4944, added by Stats.1994, c. 307 (S.B.1907), § 16.



Civil Code former § 2416, added by Stats.1981, c. 511, § 4.5, amended by Stats.1984, c. 312, § 2.

Research References

Law Review And Journal Commentaries

Providing spouses with the power to make healthcare decisions.  Cozette Vergari, 30 L.A. Law. 18
(Nov. 2007).

§ 4769. Notice of time and place of hearing 

     •     Historical Notes     •     Research References

(a) Subject to subdivision (b), at least 15 days before the time set for hearing, the petitioner shall serve notice of
the time and place of the hearing, together with a copy of the petition, on the following:

(1) The agent or surrogate, if not the petitioner.

(2) The patient, if not the petitioner.

(b) In the case of a petition to compel a third person to honor individual health care instructions or the authority
of an agent or surrogate, notice of the time and place of the hearing, together with a copy of the petition, shall
be served on the third person in the manner provided in Chapter 4 (commencing with Section 413.10) of Title 5
of Part 2 of the Code of Civil Procedure.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.  Amended by Stats.2001, c. 230
(A.B.1278), § 8.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4769 continues former Section 4945 to the extent it applied to powers of attorney for health care

and extends its principles to apply to surrogates. Subdivision (b) is generalized from former Section
4945(b) applicable to property powers of attorney.

See also Sections 4607 ("agent" defined), 4625 ("patient" defined), 4633 ("principal" defined), 4643
("surrogate" defined).  [29 Cal.L.Rev.Comm. Reports 1 (1999)]

2001 Amendment
Subdivision (b) of Section 4769 is amended for consistency with Section 4766(e) (petition to compel

third person to honor health care instructions or authority of agent or surrogate).
See also Sections 4607 ("agent" defined), 4623 ("individual health care instructions" defined), 4625

("patient" defined), 4633 ("principal" defined), 4643 ("surrogate" defined).  [30 Cal.L.Rev.Comm.
Reports 621 (2000)].

Historical And Statutory Notes

2001 Legislation
Stats.2001, c. 230 (A.B.1278), in subd.(b), inserted "individual health care instructions or".
Derivation: Former § 4945, added by Stats.1994, c. 307 (S.B.1907), § 16.
Civil Code former § 2417, added by Stats.1981, c. 511, § 4.5, amended by Stats.1983, c. 1204, § 7;

Stats.1988, c. 1199, § 1.



Research References

Law Review And Journal Commentaries

Providing spouses with the power to make healthcare decisions.  Cozette Vergari, 30 L.A. Law. 18
(Nov. 2007).

§ 4770. Temporary order prescribing health care 

     •     Historical Notes     •     Research References

The court in its discretion, on a showing of good cause, may issue a temporary order prescribing the health care
of the patient until the disposition of the petition filed under Section 4766.  If a power of attorney for health care
is in effect and a conservator (including a temporary conservator) of the person is appointed for the principal,
the court that appoints the conservator in its discretion, on a showing of good cause, may issue a temporary
order prescribing the health care of the principal, the order to continue in effect for the period ordered by the
court but in no case longer than the period necessary to permit the filing and determination of a petition filed
under Section 4766.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4770 continues former Section 4946 to the extent it applied to powers of attorney for health

care. This section is intended to make clear that the court has authority to provide, for example, for
the continuance of treatment necessary to keep the patient alive pending the court's action on the
petition. See also Section 1046 (court authority to make appropriate orders).

See also Sections 4605 ("advance health care directive" defined), 4613 ("conservator" defined), 4615
("health care" defined), 4625 ("patient" defined), 4633 ("principal" defined).  [29 Cal.L.Rev.Comm.
Reports 1 (1999)]

Historical And Statutory Notes

1999 Legislation
Former § 4770, added by Stats.1994, c. 307 (S.B.1907), § 16, derived from Civil Code § 2508, added by

Stats.1984, c. 312, § 8, relating to short title of the Keene Health Care Agent Act, was repealed by
Stats.1999, c. 658 (A.B.891), § 38, operative July 1, 2000.

Derivation: Former § 4946, added by Stats.1994, c. 307 (S.B.1907), § 16.
Civil Code former § 2417, added by Stats.1981, c. 511, § 4.5, amended by Stats.1983, c. 1204, § 7;

Stats.1988, c. 1199, § 1.

Research References

Law Review And Journal Commentaries

Chapter 658: California's health care decisions law.  Jeanine Lewis, 31 McGeorge L.Rev. 501
(2000).



Providing spouses with the power to make healthcare decisions.  Cozette Vergari, 30 L.A. Law. 18
(Nov. 2007).

Collateral References:

Witkin, Summary (9th ed) Agency §§240, 246SS, 246NNN, 246LLL
The Rutter Group, Probate (Ross) §1:92
Cal Transactions Forms: Estate Planning §8:85
Cal Jur 3d Death §14

§ 4771. Attorney's fees 

     •     Historical Notes     •     Research References

In a proceeding under this part commenced by the filing of a petition by a person other than the agent or
surrogate, the court may in its discretion award reasonable attorney's fees to one of the following:

(a) The agent or surrogate, if the court determines that the proceeding was commenced without any reasonable
cause.

(b) The person commencing the proceeding, if the court determines that the agent or surrogate has clearly
violated the duties under the advance health care directive.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4771 continues part of former Section 4947 to the extent it applied to powers of attorney for

health care.
See also Sections 4605 ("advance health care directive" defined), 4607 ("agent" defined), 4633

("principal" defined), 4643 ("surrogate" defined).  [29 Cal.L.Rev.Comm. Reports 1 (1999)]

Historical And Statutory Notes

1999 Legislation
Former § 4771, added by Stats.1994, c. 307 (S.B.1907), § 16, derived from Civil Code § 2500, added by

Stats.1984, c. 312, § 8, amended by Stats.1985, c. 403, § 10; Stats.1988, c. 1543, § 5; Stats.1990, c.
331, § 2; Stats.1991, c. 896, § 4, relating to the statutory form durable power of attorney for health
care, was repealed by Stats.1999, c. 658 (A.B.891), § 38, operative July 1, 2000.  See Probate Code
§ 4701.

Derivation: Former § 4947, added by Stats.1994, c. 307 (S.B.1907), § 16.
Civil Code former § 2417, added by Stats.1981, c. 511, § 4.5, amended by Stats.1983, c. 1204, § 7;

Stats.1988, c. 1199, § 1.

Research References

Law Review And Journal Commentaries

Chapter 658: California's health care decisions law.  Jeanine Lewis, 31 McGeorge L.Rev. 501
(2000).



Providing spouses with the power to make healthcare decisions.  Cozette Vergari, 30 L.A. Law. 18
(Nov. 2007).

Collateral References:

Witkin, Summary (9th ed) Agency §§246-OOO, 246MMM, 246PPP, 246NNN, 246RRR, 246QQQ,
246LLL

Miller & Starr, Cal Real Estate 2d §1:76
The Rutter Group, Probate (Ross) §1:92
Cal Transactions Forms: Estate Planning §§8:65, 8:66, 8:69, 8:74, 8:85

Part 4. Request To Forgo Resuscitative Measures

§ 4780. Definitions 

     •     Historical Notes

(a) As used in this part:

(1) "Request to forgo resuscitative measures" means a written document, signed by (A) an individual, or a
legally recognized surrogate health care decisionmaker, and (B) a physician, that directs a health care provider
to forgo resuscitative measures for the individual.

(2) "Request to forgo resuscitative measures" includes a prehospital "do not resuscitate" form as developed by
the Emergency Medical Services Authority or other substantially similar form.

(b) A request to forgo resuscitative measures may also be evidenced by a medallion engraved with the words
"do not resuscitate" or the letters "DNR," a patient identification number, and a 24-hour toll-free telephone
number, issued by a person pursuant to an agreement with the Emergency Medical Services Authority.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4780 continues former Section 4753(b) without substantive change. The phrase "for the

individual" has been added at the end of subdivision (a)(1) for clarity. The former reference to
"physician and surgeon" has been changed to "physician" for clarity. See Section 4627 ("physician"
defined). For rules governing "legally recognized surrogate health care decisionmakers," see Part 2
(commencing with Section 4670) (Uniform Health Care Decisions Act).

See also Section 4781 ("health care provider" defined), 4625 ("patient" defined).  [29 Cal.L.Rev.Comm.
Reports 1 (1999)]

Historical And Statutory Notes

Derivation: Former § 4753, added by Stats.1994, c. 307 (S.B.1907), § 16, amended by Stats.1995, c.
300 (S.B.984), § 13.

§ 4781. "Health care provider" 



     •     Historical Notes

As used in this part, "health care provider" includes, but is not limited to, the following:

(a) Persons described in Section 4621.

(b) Emergency response employees, including, but not limited to, firefighters, law enforcement officers,
emergency medical technicians I and II, paramedics, and employees and volunteer members of legally
organized and recognized volunteer organizations, who are trained in accordance with standards adopted as
regulations by the Emergency Medical Services Authority pursuant to Sections 1797.170, 1797.171, 1797.172,
1797.182, and 1797.183 of the Health and Safety Code to respond to medical emergencies in the course of
performing their volunteer or employee duties with the organization.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4781 continues former Section 4753(g) without substantive change. [29 Cal.L.Rev.Comm.

Reports 1 (1999)]

Historical And Statutory Notes

Derivation: Former § 4753, added by Stats.1994, c. 307 (S.B.1907), § 16, amended by Stats.1995, c.
300 (S.B.984), § 13.

§ 4782. Immunity from criminal or civil liability or other sanction 

     •     Historical Notes

A health care provider who honors a request to forgo resuscitative measures is not subject to criminal
prosecution, civil liability, discipline for unprofessional conduct, administrative sanction, or any other sanction,
as a result of his or her reliance on the request, if the health care provider (a) believes in good faith that the
action or decision is consistent with this part, and (b) has no knowledge that the action or decision would be
inconsistent with a health care decision that the individual signing the request would have made on his or her
own behalf under like circumstances.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4782 continues former Section 4753(a) without substantive change.
See also Sections 4617 ("health care decision" defined), 4780 ("request to forgo resuscitative measures"

defined), 4781 ("health care provider" defined).  [29 Cal.L.Rev.Comm. Reports 1 (1999)]



Historical And Statutory Notes

Derivation: Former § 4753, added by Stats.1994, c. 307 (S.B.1907), § 16, amended by Stats.1995, c.
300 (S.B.984), § 13.

§ 4783. Forms; contents 

     •     Historical Notes

(a) Forms for requests to forgo resuscitative measures printed after January 1, 1995, shall contain the following:

"By signing this form, the surrogate acknowledges that this request to forgo resuscitative measures is consistent
with the known desires of, and with the best interest of, the individual who is the subject of the form."

(b) A substantially similar printed form is valid and enforceable if all of the following conditions are met:

(1) The form is signed by the individual, or the individual's legally recognized surrogate health care
decisionmaker, and a physician.

(2) The form directs health care providers to forgo resuscitative measures.

(3) The form contains all other information required by this section.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4783 continues former Section 4753(c)-(d) without substantive change. For rules governing

"legally recognized surrogate health care decisionmakers," see Part 2 (commencing with Section
4670) (Uniform Health Care Decisions Act).

See also Sections 4627 ("physician" defined), 4780 ("request to forgo resuscitative measures" defined),
4781 ("health care provider" defined).  [29 Cal.L.Rev.Comm. Reports 1 (1999)]

Historical And Statutory Notes

Derivation: Former § 4753, added by Stats.1994, c. 307 (S.B.1907), § 16, amended by Stats.1995, c.
300 (S.B.984), § 13.

§ 4784. Presumption of validity or request 

     •     Historical Notes

In the absence of knowledge to the contrary, a health care provider may presume that a request to forgo
resuscitative measures is valid and unrevoked.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes



Law Revision Commission Comments

1999 Addition
Section 4784 continues former Section 4753(e) without change.
See also Sections 4780 ("request to forgo resuscitative measures" defined), 4781 ("health care provider"

defined).  [29 Cal.L.Rev.Comm. Reports 1 (1999)]

Historical And Statutory Notes

Derivation: Former § 4753, added by Stats.1994, c. 307 (S.B.1907), § 16, amended by Stats.1995, c.
300 (S.B.984), § 13.

§ 4785. Persons within or outside of hospital; application of part 

     •     Historical Notes

This part applies regardless of whether the individual executing a request to forgo resuscitative measures is
within or outside a hospital or other health care institution.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4785 continues former Section 4753(f) without substantive change.
See also Section 4619 ("health care institution" defined), 4780 ("request to forgo resuscitative measures"

defined).  [29 Cal.L.Rev.Comm. Reports 1 (1999)]

Historical And Statutory Notes

Derivation: Former § 4753, added by Stats.1994, c. 307 (S.B.1907), § 16, amended by Stats.1995, c.
300 (S.B.984), § 13.

§ 4786. Effect on other laws 

     •     Historical Notes

This part does not repeal or narrow laws relating to health care decisionmaking.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4786 restates former Section 4753(h) without substantive change. The references to the Durable

Power of Attorney for Health Care and the Natural Death Act have been omitted as unnecessary.
The reference to "current" laws had been eliminated as obsolete. [29 Cal.L.Rev.Comm. Reports 1



(1999)]

Historical And Statutory Notes

Derivation: Former § 4753, added by Stats.1994, c. 307 (S.B.1907), § 16, amended by Stats.1995, c.
300 (S.B.984), § 13.

Part 4. Request Regarding Resuscitative Measures

Historical Notes

General Notes

Part 4, "Request to Forgo Resuscitative Measures", added by Stats.1999, c. 658
(A.B.891), § 39, operative July 1, 2000, was amended by Stats.2008, c. 266 (A.B.3000), §

2, to read as now appearing.

Historical And Statutory Notes

2008 Legislation
For legislative findings and declarations relating to Stats.2008, c. 266 (A.B.3000), see Historical and

Statutory Notes under Probate Code § 4780.

Research References

Law Review And Journal Commentaries

Chapter 658: California's health care decisions law.  Jeanine Lewis, 31 McGeorge L.Rev. 501
(2000).

Providing spouses with the power to make healthcare decisions.  Cozette Vergari, 30 L.A. Law. 18
(Nov. 2007).

§ 4780. Definitions 

     •     Historical Notes

(a) As used in this part:

(1) "Request regarding resuscitative measures" means a written document, signed by (A) an individual with
capacity, or a legally recognized health care decisionmaker, and (B) the individual's physician, that directs a
health care provider regarding resuscitative measures.  A request regarding resuscitative measures is not an
advance health care directive.

(2) "Request regarding resuscitative measures" includes one, or both of, the following:

(A) A prehospital "do not resuscitate" form as developed by the Emergency Medical Services Authority or
other substantially similar form.

(B) A Physician Orders for Life Sustaining Treatment form, as approved by the Emergency Medical Services
Authority.

(3) "Physician Orders for Life Sustaining Treatment form" means a request regarding resuscitative measures



that directs a health care provider regarding resuscitative and life-sustaining measures.

(b) A legally recognized health care decisionmaker may execute the Physician Orders for Life Sustaining
Treatment form only if the individual lacks capacity, or the individual has designated that the decisionmaker's
authority is effective pursuant to Section 4682.

(c) The Physician Orders for Life Sustaining Treatment form and medical intervention and procedures offered
by the form shall be explained by a health care provider, as defined in Section 4621.  The form shall be
completed by a health care provider based on patient preferences and medical indications, and signed by a
physician and the patient or his or her legally recognized health care decisionmaker.  The health care provider,
during the process of completing the Physician Orders for Life Sustaining Treatment form, should inform the
patient about the difference between an advance health care directive and the Physician Orders for Life
Sustaining Treatment form.

(d) An individual having capacity may revoke a Physician Orders for Life Sustaining Treatment form at any
time and in any manner that communicates an intent to revoke, consistent with Section 4695.

(e) A request regarding resuscitative measures may also be evidenced by a medallion engraved with the words
"do not resuscitate" or the letters "DNR," a patient identification number, and a 24-hour toll-free telephone
number, issued by a person pursuant to an agreement with the Emergency Medical Services Authority.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.  Amended by Stats.2008, c. 266
(A.B.3000), § 3.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4780 continues former Section 4753(b) without substantive change. The phrase "for the

individual" has been added at the end of subdivision (a)(1) for clarity. The former reference to
"physician and surgeon" has been changed to "physician" for clarity. See Section 4627 ("physician"
defined). For rules governing "legally recognized surrogate health care decisionmakers," see Part 2
(commencing with Section 4670) (Uniform Health Care Decisions Act).

See also Section 4781 ("health care provider" defined), 4625 ("patient" defined).  [29 Cal.L.Rev.Comm.
Reports 1 (1999)]

Historical And Statutory Notes

2008 Legislation
Stats.2008, c. 266 (A.B.3000), rewrote this section, which had read:
"(a) As used in this part:
"(1) "Request to forgo resuscitative measures' means a written document, signed by (A) an individual, or

a legally recognized surrogate health care decisionmaker, and (B) a physician, that directs a health
care provider to forgo resuscitative measures for the individual.

"(2) "Request to forgo resuscitative measures' includes a prehospital "do not resuscitate' form as
developed by the Emergency Medical Services Authority or other substantially similar form.

"(b) A request to forgo resuscitative measures may also be evidenced by a medallion engraved with the
words "do not resuscitate' or the letters "DNR,' a patient identification number, and a 24-hour
toll-free telephone number, issued by a person pursuant to an agreement with the Emergency
Medical Services Authority."

Section 1 of Stats.2008, c. 266 (A.B.3000), provides:
"The Legislature finds and declares all of the following:



"(a) It is important for people to make health care decisions before it is necessary.
"(b) Health care planning is a process, rather than a single decision, that helps individuals think

about the kind of care they would want if they become seriously ill or incapacitated, and
encourages them to talk with their loved ones and physicians.

"(c) Advance directives give individuals the ability to put their wishes in writing and to identify the
person who would speak for them should they become unable to speak for themselves.

"(d) The Physician Orders for Life Sustaining Treatment (POLST) form complements an advance
directive by taking the individual's wishes regarding life-sustaining treatment, such as those set
forth in the advance directive, and converting those wishes into a medical order.

"(e) The hallmarks of a POLST form are (1) immediately actionable, signed medical orders on a
standardized form, (2) orders that address a range of life-sustaining interventions as well as the
patient's preferred intensity of treatment for each intervention, (3) a brightly colored, clearly
identifiable form, and (4) a form that is recognized, adopted, and honored across treatment
settings.

"(f) A POLST is particularly useful for individuals who are frail and elderly or who have a
compromised medical condition, a prognosis of one year of life, or a terminal illness."

Derivation: Former § 4753, added by Stats.1994, c. 307 (S.B.1907), § 16, amended by Stats.1995, c.
300 (S.B.984), § 13.

§ 4781.2. Physician Orders for Life Sustaining Treatment form; treatment 

     •     Historical Notes

(a) A health care provider shall treat an individual in accordance with a Physician Orders for Life Sustaining
Treatment form.

(b) Subdivision (a) does not apply if the Physician Orders for Life Sustaining Treatment form requires
medically ineffective health care or health care contrary to generally accepted health care standards applicable
to the health care provider or institution.

(c) A physician may conduct an evaluation of the individual and, if possible, in consultation with the individual,
or the individual's legally recognized health care decisionmaker, issue a new order consistent with the most
current information available about the individual's health status and goals of care.

(d) The legally recognized health care decisionmaker of an individual without capacity shall consult with the
physician who is, at that time, the individual's treating physician prior to making a request to modify that
individual's Physician Orders for Life Sustaining Treatment form.

(e) An individual with capacity may, at any time, request alternative treatment to that treatment that was
ordered on the form.

CREDIT(S)
(Added by Stats.2008, c. 266 (A.B.3000), § 4.)

Historical Notes

Historical And Statutory Notes

2008 Legislation
For legislative findings and declarations relating to Stats.2008, c. 266 (A.B.3000), see Historical and

Statutory Notes under Probate Code § 4780.

§ 4781.4. Conflict of orders 



     •     Historical Notes

If the orders in an individual's request regarding resuscitative measures directly conflict with his or her
individual health care instruction, as defined in Section 4623, then, to the extent of the conflict, the most recent
order or instruction is effective.

CREDIT(S)
(Added by Stats.2008, c. 266 (A.B.3000), § 5.)

Historical Notes

Historical And Statutory Notes

2008 Legislation
For legislative findings and declarations relating to Stats.2008, c. 266 (A.B.3000), see Historical and

Statutory Notes under Probate Code § 4780.

§ 4781.5. Health care decisionmaker 

     •     Historical Notes

The legally recognized health care decisionmaker shall make health care decisions pursuant to this part in
accordance with Sections 4684 and 4714.

CREDIT(S)
(Added by Stats.2008, c. 266 (A.B.3000), § 6.)

Historical Notes

Historical And Statutory Notes

2008 Legislation
For legislative findings and declarations relating to Stats.2008, c. 266 (A.B.3000), see Historical and

Statutory Notes under Probate Code § 4780.

§ 4782. Immunity from criminal or civil liability or other sanction 

     •     Historical Notes

A health care provider who honors a request regarding resuscitative measures is not subject to criminal
prosecution, civil liability, discipline for unprofessional conduct, administrative sanction, or any other sanction,
as a result of his or her reliance on the request, if the health care provider (a) believes in good faith that the
action or decision is consistent with this part, and (b) has no knowledge that the action or decision would be
inconsistent with a health care decision that the individual signing the request would have made on his or her
own behalf under like circumstances.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.  Amended by Stats.2008, c. 266
(A.B.3000), § 7.)



Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4782 continues former Section 4753(a) without substantive change.
See also Sections 4617 ("health care decision" defined), 4780 ("request to forgo resuscitative measures"

defined), 4781 ("health care provider" defined).  [29 Cal.L.Rev.Comm. Reports 1 (1999)]

Historical And Statutory Notes

2008 Legislation
Stats.2008, c. 266 (A.B.3000), substituted "regarding" for "to forgo".
For legislative findings and declarations relating to Stats.2008, c. 266 (A.B.3000), see Historical and

Statutory Notes under Probate Code § 4780.
Derivation: Former § 4753, added by Stats.1994, c. 307 (S.B.1907), § 16, amended by Stats.1995, c.

300 (S.B.984), § 13.

§ 4783. Forms; contents 

     •     Historical Notes

(a) Forms for requests regarding resuscitative measures printed after January 1, 1995, shall contain the
following:

"By signing this form, the legally recognized health care decisionmaker acknowledges that this request
regarding resuscitative measures is consistent with the known desires of, and with the best interest of, the
individual who is the subject of the form."

(b) A printed form substantially similar to that described in subparagraph (A) of paragraph (2) of subdivision
(a) of Section 4780 is valid and enforceable if all of the following conditions are met:

(1) The form is signed by the individual, or the individual's legally recognized health care decisionmaker, and a
physician.

(2) The form directs health care providers regarding resuscitative measures.

(3) The form contains all other information required by this section.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.  Amended by Stats.2008, c. 266
(A.B.3000), § 8.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4783 continues former Section 4753(c)-(d) without substantive change. For rules governing

"legally recognized surrogate health care decisionmakers," see Part 2 (commencing with Section
4670) (Uniform Health Care Decisions Act).

See also Sections 4627 ("physician" defined), 4780 ("request to forgo resuscitative measures" defined),
4781 ("health care provider" defined).  [29 Cal.L.Rev.Comm. Reports 1 (1999)]



Historical And Statutory Notes

2008 Legislation
Stats.2008, c. 266 (A.B.3000), rewrote this section, which had read:
"(a) Forms for requests to forgo resuscitative measures printed after January 1, 1995, shall contain the

following:
""By signing this form, the surrogate acknowledges that this request to forgo resuscitative measures is

consistent with the known desires of, and with the best interest of, the individual who is the subject
of the form.'

"(b) A substantially similar printed form is valid and enforceable if all of the following conditions are
met:

"(1) The form is signed by the individual, or the individual's legally recognized surrogate health care
decisionmaker, and a physician.

"(2) The form directs health care providers to forgo resuscitative measures.
"(3) The form contains all other information required by this section."
For legislative findings and declarations relating to Stats.2008, c. 266 (A.B.3000), see Historical and

Statutory Notes under Probate Code § 4780.
Derivation: Former § 4753, added by Stats.1994, c. 307 (S.B.1907), § 16, amended by Stats.1995, c.

300 (S.B.984), § 13.

§ 4784. Presumption of validity or request 

     •     Historical Notes

In the absence of knowledge to the contrary, a health care provider may presume that a request regarding
resuscitative measures is valid and unrevoked.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.  Amended by Stats.2008, c. 266
(A.B.3000), § 9.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4784 continues former Section 4753(e) without change.
See also Sections 4780 ("request to forgo resuscitative measures" defined), 4781 ("health care provider"

defined).  [29 Cal.L.Rev.Comm. Reports 1 (1999)]

Historical And Statutory Notes

2008 Legislation
Stats.2008, c. 266 (A.B.3000), substituted "regarding" for "to forgo".
For legislative findings and declarations relating to Stats.2008, c. 266 (A.B.3000), see Historical and

Statutory Notes under Probate Code § 4780.
Derivation: Former § 4753, added by Stats.1994, c. 307 (S.B.1907), § 16, amended by Stats.1995, c.

300 (S.B.984), § 13.

§ 4785. Persons within or outside of hospital; application of part 



     •     Historical Notes

This part applies regardless of whether the individual executing a request regarding resuscitative measures is
within or outside a hospital or other health care institution.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.  Amended by Stats.2008, c. 266
(A.B.3000), § 10.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4785 continues former Section 4753(f) without substantive change.
See also Section 4619 ("health care institution" defined), 4780 ("request to forgo resuscitative measures"

defined).  [29 Cal.L.Rev.Comm. Reports 1 (1999)]

Historical And Statutory Notes

2008 Legislation
Stats.2008, c. 266 (A.B.3000), substituted "regarding" for "to forgo".
For legislative findings and declarations relating to Stats.2008, c. 266 (A.B.3000), see Historical and

Statutory Notes under Probate Code § 4780.
Derivation: Former § 4753, added by Stats.1994, c. 307 (S.B.1907), § 16, amended by Stats.1995, c.

300 (S.B.984), § 13.

Part 5. Advance Health Care Directive Registry

§ 4800. Registry system; establishment 

     •     Historical Notes     •     Research References

(a) The Secretary of State shall establish a registry system through which a person who has executed a written
advance health care directive may register in a central information center, information regarding the advance
directive, making that information available upon request to any health care provider, the public guardian, or
the legal representative of the registrant.  A request for information pursuant to this section shall state the need
for the information.

(b) The Secretary of State shall respond by the close of business on the next business day to a request for
information made pursuant to Section 4717 by the emergency department of a general acute care hospital.

(c) Information that may be received is limited to the registrant's name, social security number, driver's license
number, or other individual identifying number established by law, if any, address, date and place of birth, the
registrant's advance health care directive, an intended place of deposit or safekeeping of a written advance
health care directive, and the name and telephone number of the agent and any alternative agent.  Information
that may be released upon request may not include the registrant's social security number except when
necessary to verify the identity of the registrant.

(d) When the Secretary of State receives information from a registrant, the secretary shall issue the registrant an
Advance Health Care Directive Registry identification card indicating that an advance health care directive, or



information regarding an advance health care directive, has been deposited with the registry.  Costs associated
with issuance of the card shall be offset by the fee charged by the Secretary of State to receive and register
information at the registry.

(e) The Secretary of State, at the request of the registrant or his or her legal representative, shall transmit the
information received regarding the written advance health care directive to the registry system of another
jurisdiction as identified by the registrant, or his or her legal representative.

(f) The Secretary of State shall charge a fee to each registrant in an amount such that, when all fees charged to
registrants are aggregated, the aggregated fees do not exceed the actual cost of establishing and maintaining the
registry.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.  Amended by Stats.2004, c. 882
(A.B.2445), § 3.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4800 continues former Section 4800 without substantive change as applied to powers of

attorney for health care, and generalizes the former provision to apply to all written advance health
care directives. Hence, in addition to powers of attorney for health care, this section as revised
permits registration of individual health care instructions.

See Section 4605 ("advance health care directive" defined), 4607 ("agent" defined), 4621 ("health care
provider" defined).  [29 Cal.L.Rev.Comm. Reports 1 (1999)]

Historical And Statutory Notes

1999 Legislation
Former § 4800, added by Stats.1994, c. 1280 (S.B.1857), § 2, amended by Stats.1995, c. 91, § 136,

relating to a registry system for durable powers of attorney for health care, was repealed by
Stats.1999, c. 658 (A.B.891), § 38, operative July 1, 2000.  See this section.

2004 Legislation
Stats.2004, c. 882 (A.B.2445), rewrote this section, which had read:
"(a) The Secretary of State shall establish a registry system through which a person who has executed a

written advance health care directive may register in a central information center, information
regarding the advance directive, making that information available upon request to any health care
provider, the public guardian, or other person authorized by the registrant.

"(b) Information that may be received and released is limited to the registrant's name, social security or
driver's license or other individual identifying number established by law, if any, address, date and
place of birth, the intended place of deposit or safekeeping of the written advance health care
directive, and the name and telephone number of the agent and any alternative agent.

"(c) The Secretary of State, at the request of the registrant, may transmit the information received
regarding the written advance health care directive to the registry system of another jurisdiction as
identified by the registrant.

"(d) The Secretary of State may charge a fee to each registrant in an amount such that, when all fees
charged to registrants are aggregated, the aggregated fees do not exceed the actual cost of
establishing and maintaining the registry."

Derivation: Former § 4800, added by Stats.1994, c. 1280 (S.B.1857), § 2, amended by Stats.1995, c.
91, § 136.



Research References

Code Of Regulations References

Advance health care directive registry,
Fees, see 2 Cal. Code of Regs. § 22610.3.
Registrations, see 2 Cal. Code of Regs. § 22610.2.
Requests for information, see 2 Cal. Code of Regs. § 22610.4.

Law Review And Journal Commentaries

Providing spouses with the power to make healthcare decisions.  Cozette Vergari, 30 L.A. Law. 18
(Nov. 2007).

Collateral References:

Witkin, Summary (9th ed) Agency §§246SS, 246GGG
The Rutter Group, Probate (Ross) §1:103.2
Cal Transactions Forms: Estate Planning §8:82
Cal Jur 3d Factors §1

§ 4801. Procedures to verify identities; fees 

     •     Historical Notes     •     Research References

The Secretary of State shall establish procedures to verify the identities of health care providers, the public
guardian, and other authorized persons requesting information pursuant to Section 4800.  No fee shall be
charged to any health care provider, the public guardian, or other authorized person requesting information
pursuant to Section 4800.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4801 continues former Section 4801 without change.
See also Section 4621 ("health care provider" defined).  [29 Cal.L.Rev.Comm. Reports 1 (1999)]

Historical And Statutory Notes

1999 Legislation
Former § 4801, added by Stats.1994, c. 1280 (S.B.1857), § 2, relating to information requests in a

registry system for durable powers of attorney for health care, was repealed by Stats.1999, c. 658
(A.B.891), § 38, operative July 1, 2000.  See this section.

Derivation: Former § 4801, added by Stats.1994, c. 1280 (S.B.1857), § 2.

Research References



Code Of Regulations References

Advance health care directive registry,
Fees, see 2 Cal. Code of Regs. § 22610.3.
Requests for information, see 2 Cal. Code of Regs. § 22610.4.

Law Review And Journal Commentaries

Providing spouses with the power to make healthcare decisions.  Cozette Vergari, 30 L.A. Law. 18
(Nov. 2007).

Collateral References:

Witkin, Summary (9th ed) Agency §246GGG

§ 4802. Procedures to advise registrants of certain matters 

     •     Historical Notes     •     Research References

The Secretary of State shall establish procedures to advise each registrant of the following:

(a) A health care provider may not honor a written advance health care directive until it receives a copy from
the registrant.

(b) Each registrant must notify the registry upon revocation of the advance directive.

(c) Each registrant must reregister upon execution of a subsequent advance directive.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4802 continues former Section 4802 without substantive change as applied to powers of

attorney for health care, and generalizes it to apply to all written advance health care directives.
Hence, in addition to powers of attorney for health care, this section as revised permits registration
of individual health care instructions.

See also Section 4605 ("advance health care directive" defined), 4621 ("health care provider" defined).
[29 Cal.L.Rev.Comm. Reports 1 (1999)]

Historical And Statutory Notes

1999 Legislation
Former § 4802, added by Stats.1994, c. 1280 (S.B.1857), § 2, relating to advice to registrants in a

registry system for durable powers of attorney for health care, was repealed by Stats.1999, c. 658
(A.B.891), § 38, operative July 1, 2000.  See this section.

Derivation: Former § 4802, added by Stats.1994, c. 1280 (S.B.1857), § 2.

Research References



Code Of Regulations References

Advance health care directive registry, registrations, see 2 Cal. Code of Regs. § 22610.2.

Law Review And Journal Commentaries

Providing spouses with the power to make healthcare decisions.  Cozette Vergari, 30 L.A. Law. 18
(Nov. 2007).

Collateral References:

Witkin, Summary (9th ed) Agency §246GGG

§ 4803. Failure to register; effect on validity of directive 

     •     Historical Notes     •     Research References

Failure to register with the Secretary of State does not affect the validity of any advance health care directive.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4803 continues former Section 4804 without substantive change as applied to powers of

attorney for health care, and generalizes it to apply to all written advance health care directives
instead of the more limited class of durable powers of attorney for health care.

See also Section 4605 ("advance health care directive" defined).  [29 Cal.L.Rev.Comm. Reports 1
(1999)]

Historical And Statutory Notes

Derivation: Former § 4804, added by Stats.1994, c. 1280 (S.B.1857), § 2.

Research References

Law Review And Journal Commentaries

Providing spouses with the power to make healthcare decisions.  Cozette Vergari, 30 L.A. Law. 18
(Nov. 2007).

§ 4804. Effect of registration on ability to revoke directive 

     •     Historical Notes     •     Research References

Registration with the Secretary of State does not affect the ability of the registrant to revoke the registrant's
advance health care directive or a later executed advance directive, nor does registration raise any presumption
of validity or superiority among any competing advance directives or revocations.

CREDIT(S)



(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4804 continues former Section 4805 without substantive change as applied to powers of

attorney for health care, and generalizes it to apply to all written advance health care directives.
Hence, in addition to powers of attorney for health care, this section as revised permits registration
of individual health care instructions.

See also Section 4605 ("advance health care directive" defined).  [29 Cal.L.Rev.Comm. Reports 1
(1999)]

Historical And Statutory Notes

1999 Legislation
Former § 4804, added by Stats.1994, c. 1280 (S.B.1857), § 2, relating to failure to register in a registry

system for durable powers of attorney for health care, was repealed by Stats.1999, c. 658 (A.B.891),
§ 38, operative July 1, 2000.  See Probate Code § 4803.

Derivation: Former § 4805, added by Stats.1994, c. 1280 (S.B.1857), § 2.

Research References

Law Review And Journal Commentaries

Providing spouses with the power to make healthcare decisions.  Cozette Vergari, 30 L.A. Law. 18
(Nov. 2007).

Collateral References:

Witkin, Summary (9th ed) Agency §246GGG
Cal Transactions Forms: Estate Planning §8:82

§ 4805. Duties of health care providers; effect of part 
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Nothing in this part shall be construed to affect the duty of a health care provider to provide information to a
patient regarding advance health care directives pursuant to any provision of federal law.

CREDIT(S)
(Added by Stats.1999, c. 658 (A.B.891), § 39, operative July 1, 2000.  Amended by Stats.2004, c. 882
(A.B.2445), § 4.)

Historical Notes

Law Revision Commission Comments

1999 Addition
Section 4805 continues former Section 4806 without substantive change as applied to powers of

attorney for health care, and generalizes it to apply to all written advance health care directives.
Hence, in addition to powers of attorney for health care, this section as revised permits registration



of individual health care instructions.
See also Section 4605 ("advance health care directive" defined), 4621 ("health care provider" defined),

4625 ("patient" defined).  [29 Cal.L.Rev.Comm. Reports 1 (1999)]

Historical And Statutory Notes

1999 Legislation
Former § 4805, added by Stats.1994, c. 1280 (S.B.1857), § 2, relating to effect of registration in a

registry system for durable powers of attorney for health care, was repealed by Stats.1999, c. 658
(A.B.891), § 38, operative July 1, 2000.  See Probate Code § 4804.

2004 Legislation
Stats.2004, c. 882 (A.B.2445), rewrote this section, which had read:
"Nothing in this chapter shall be construed to require a health care provider to request from the registry

information about whether a patient has executed an advance health care directive.  Nothing in this
chapter shall be construed to affect the duty of a health care provider to provide information to a
patient regarding advance health care directives pursuant to any provision of federal law."

Derivation: Former § 4806, added by Stats.1994, c. 1280 (S.B.1857), § 2, amended by Stats.1995, c.
300 (S.B.984), § 14.

Research References

Law Review And Journal Commentaries

Lasting wishes.  Marshall S. Zolla and Deborah Elizabeth Zolla, 23 L.A.Law 42 (December 2000).
Providing spouses with the power to make healthcare decisions.  Cozette Vergari, 30 L.A. Law. 18

(Nov. 2007).

United States Code Annotated

Social security, health insurance for aged and disabled, agreements with providers of services and
requirements regarding advance directives, see 42 U.S.C.A. § 1395cc.

Social security, state plans for medical assistance, requirements regarding advance directives, see 42
U.S.C.A. § 1396a.

Collateral References:

Witkin, Summary (9th ed) Agency §246GGG
Cal Transactions Forms: Estate Planning §8:82

DIVISION 6. WILLS AND INTESTATE SUCCESSION

DIVISION 6. WILLS AND INTESTATE SUCCESSION

Chapter 1. General Provisions

§ 6100. Persons who may make will 



     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) An individual 18 or more years of age who is of sound mind may make a will.

(b) A conservator may make a will for the conservatee if the conservator has been so authorized by a court
order pursuant to Section 2580.  Nothing in this section shall impair the right of a conservatee who is mentally
competent to make a will from revoking or amending a will made by the conservator or making a new and
inconsistent will.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.1995, c. 730 (A.B.1466), § 7.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 6100 continues Section 6100 of the repealed Probate Code without change.  This section is the

same in substance as Section 2-501 of the Uniform Probate Code (1987).  An emancipated minor is
considered as being over the age of majority for the purpose of making or revoking a will.  See Civil
Code § 63.  As to persons not mentally competent to make a will, see Section 6100.5.  Section 6100
does not apply if the testator before January 1, 1985.  See Section 6103.  As to the application of any
amendments made after that date, see Section 3.

Background on Section 6100 of Repealed Code
Section 6100 was added by 1983 Cal.Stat. ch. 842 § 55.  The section continued the substance of a

portion of the first sentence of former Probate Code Section 20 (repealed by 1983 Cal.Stat. ch. 842 §
18) and a portion of former Probate Code Section 21 (repealed by 1983 Cal.Stat. ch. 842 § 18).  For
background on the provisions of this part, see the Comment to this part under the part heading. [20
Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

1995 Legislation
The 1995 amendment designated the existing text as subd.(a); and added subd.(b), relating to a

conservator making a will for a conservatee.
1991 Main Volume
Applicable where testator died on or after Jan. 1, 1985.  For provisions applicable where testator died

before Jan. 1, 1985, see § 6103 and Law Revision Commission Comments for this section.
Former § 6100, added by Stats.1983, c. 842, § 55, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see § 3.  For text of former section, see Appendix (App. § 1 et seq.) at end of

Code.
 Derivation: Former § 20 enacted by Stats.1931, c. 281, p. 588, § 20, amended by Stats. 1947, c. 126, p.

647, § 1; Stats. 1957, c. 1950, p. 3492, § 1.
Former § 21, added by Stats. 1931, c. 281, p. 588, § 21, amended by Stats. 1933, c. 969, p. 2492, § 1.
Former § 6100, added by Stats.1983, c. 842, § 55.
Civ.C. § 1270.
Civ.C. § 1273, amended Code Am.1873 to 74, c. 612, p. 232, § 161.
Civ.C. § 1274.
Stats.1850, c. 72, § 1.



Research References

Cross References

Civil death, capacity to make will, see Penal Code § 2601.
Joint or mutual wills,

Generally, see Probate Code § 150.
Foreign wills, validity, see Probate Code §§ 6113, 12510, 12511.

Persons of unsound mind adjudged incapable powers establishment of conservatorship, see Civil
Code § 40.

Law Review And Journal Commentaries

Capacity of prisoner to make will.  Stephan M. Farrand (Oct.1952) 91 Tr. & Est. 730.
The careful draftsman and the problem of age.  Arch M. Cantrall (1961) 47 A.B.A.J. 41.
Disposal of testator's body by his will, work of 1947 Legislature.  21 S.Cal.L.Rev. 1 (1947).
Disposition of testator's body by will. (Oct.1952) 91 Tr. & Est. 730.
Distinction between devise and bequest.  4 Cal.L.Rev. 168 (1916).
Effect of adjudication of mental incompetency on power to make will.  16 S.Cal.L.Rev. 355 (1942).
Estate and business planning for farmers.  19 Hastings L.J. 271 (1967).
Estate planning under present conditions. (1940) 15 Cal.St.B.J. 106.
Instrument as deed of trust or testamentary instrument.  3 Cal.L.Rev. 256 (1915).
Lawyers' wills and their estates. (1927) 1 Cal.St.B.J. 122.
Mental disorders; their effects upon handwriting. Hanna F. Sulner (1959) 45 A.B.A.J. 931.
Power of testamentary disposition with reference to inalienable rights of property.  5 Cal.L.Rev. 37

(1916).
Probate law, work of 1943 Legislature.  17 S.Cal.L.Rev. 1 (1943).
Probate of testamentary instrument naming no executor and disposing of no property.  19

S.Cal.L.Rev. 292 (1946).
Reduction of death taxes by planning. (1941) 16 Cal.St.B.J. 159.
Review of Selected 1995 California Legislation.  27 Pac.L.J. 349 (1996).
Right of publicity as a property right.  29 Hastings L.J. 751 (1978).
Rights of putative and meretricious spouse.  50 Cal.L.Rev. 866 (1962).
Testamentary capacity in a nutshell; A psychiatric reevaluation.  18 Stan.L.Rev. 1119 (1966).
Testamentary character of deed reserving power of revocation.  1 Cal.L.Rev. 275 (1913).
Testamentary disposition by wife of income from community property acquired prior to statutory

amendment permitting disposition.  17 S.Cal.L.Rev. 399 (1944).
Testamentary power of spouse with reference to pension funds.  2 Stan.L.Rev. 447 (1950).
Transfer of right of publicity.  22 UCLA L.Rev. 1103 (1975).
Validity of instrument as will.  7 Cal.L.Rev. 455 (1919).
Waiver by wife of community property rights in consideration of provisions of husband's will.  20

Cal.L.Rev. 217 (1932).
What constitutes a will. (1941) 16 Cal.St.B.J. 108, 110.
Will — genuine or forged?  John J. Harris (1957) 32 Cal.St.B.J. 658.
1991 Main Volume

Collateral References:

Witkin, Summary (9th ed) Wills §§159, 177, 884
The Rutter Group, Personal Injury (Flahavan, Rea, Kelly & Tenner) §4:529.8
The Rutter Group, Probate (Ross) §§1:146.1, 3:249, 3:249.4, 15:119
B-W Cal Civil Practice: Probate and Trust Proceedings §§10:20, 10:58, 28:150



Cal Transactions Forms: Estate Planning §§19:32, 19:43, 19:59, 20:9, 21:2, 21:5
Validity and effect of testamentary direction as to disposition of testator's body.  7 ALR3d 747.
Testamentary capacity as affected by use of intoxicating liquor or drugs.  9 ALR3d 15.
Necessity of laying foundation for opinion of attesting witness as to mental condition of testator or

testatrix.  17 ALR3d 503.
Testator's illiteracy or lack of knowledge of language in which will is written as affecting its

validity.  37 ALR3d 889.
Enforcement of preference expressed by decedent as to disposition of his body after death.  54

ALR3d 1037.

Notes Of Decisions

See, also, Notes of Decisions under § 6100.5.

Soundness of mind, generally 1
1. Soundness of mind, generally

Testamentary incapacity because of unsoundness of mind is either insanity of such broad character as to
establish mental incapacity generally, or a specific and narrower form of insanity under which testator is victim
of some hallucination or delusion which directly affected the testamentary act. In re Martin's Estate (App. 1
Dist. 1969) 75 Cal.Rptr. 911, 270 Cal.App.2d 506. Wills  34; Wills  38(2)

"Unsoundness of mind" which will invalidate a will must be either insanity of such broad character as to
establish mental incompetency generally, or some specific form of insanity under which testator is the victim of
some hallucination or delusion. In re White's Estate (1954) 276 P.2d 11, 128 Cal.App.2d 659. In re Watson's
Estate (App. 1 Dist. 1961) 16 Cal.Rptr. 125, 195 Cal.App.2d 740. Wills  34; Wills  38(1)

As respects capacity to make a will, a person of "unsound mind" is an adult who from infirmity of mind,
including insanity, idiocy, and imbecility, is incapable of managing himself or his affairs. In re Little's Estate
(App. 2 Dist. 1937) 23 Cal.App.2d 40, 72 P.2d 213. Wills  31

Extreme stinginess and other personal peculiarities and habits did not constituted unsoundness of mind of
testator. In re Collins' Estate (1917) 174 Cal. 663, 164 P. 1110. Wills  41

§ 6100.5. Persons not mentally competent to make a will; specified circumstances 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) An individual is not mentally competent to make a will if at the time of making the will either of the
following is true:

(1) The individual does not have sufficient mental capacity to be able to (A) understand the nature of the
testamentary act, (B) understand and recollect the nature and situation of the individual's property, or (C)
remember and understand the individual's relations to living descendants, spouse, and parents, and those whose
interests are affected by the will.

(2) The individual suffers from a mental disorder with symptoms including delusions or hallucinations, which
delusions or hallucinations result in the individual's devising property in a way which, except for the existence
of the delusions or hallucinations, the individual would not have done.

(b) Nothing in this section supersedes existing law relating to the admissibility of evidence to prove the
existence of mental incompetence or mental disorders.

(c) Notwithstanding subdivision (a), a conservator may make a will on behalf of a conservatee if the



conservator has been so authorized by a court order pursuant to Section 2580.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.1995, c. 730 (A.B.1466), § 8.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 6100.5 continues Section 6100.5 of the repealed Probate Code without substantive change.
Background on Section 6100.5 of Repealed Code
Section 6100.5 was a new provision added by 1985 Cal.Stat. ch. 940 § 1. [20 Cal.L.Rev.Comm.Reports

1001 (1990)].

Historical And Statutory Notes

1995 Legislation
The 1995 amendment added subd.(c), relating to a conservator making a will for a conservatee.
1991 Main Volume
Applicable where testator died on or after Jan. 1, 1985.  See § 6103.
Former § 6100.5, added by Stats.1985, c. 940, § 1, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see § 3.  For text of former section, see Appendix (App. § 1 et seq.) at end of

Code.
Derivation: Former § 6100.5, added by Stats.1985, c. 940, § 1.

Research References

Law Review And Journal Commentaries

Assessing mental capacity and susceptibility to undue influence. James E. Spar, Marc Hankin and
Ann B. Stodden, 13 Behavioral Sciences and the Law 391 (1995).

Attacking wills: The interplay of fraud, undue influence and mental disorders. Marshal A. Oldman,
17 L.A.Law. 21 (April 1994).

Mind over matters; The question of an elder's legal capacity nearly always involves issues of fraud
and undue influence.  Sherrill Y. Tanibata, 30 L.A. Law. 28 (Oct. 2007).

1991 Main Volume

Collateral References:

Witkin, Summary (9th ed) Wills §§12, 177, 178, 179
The Rutter Group, Family Law (Hogoboom & King) §16:119
The Rutter Group, Probate (Ross) §§1:46, 1:46.1, 3:249.1, 3:249.3, 15:121, 15:122, 15:123
B-W Cal Civil Practice: Probate and Trust Proceedings §10:20
Cal Transactions Forms: Estate Planning §§1:6, 1:32, 2:17, 13:2, 14:6, 19:33, 19:34, 19:59, 19:68,

21:3
Cal Jur 3d Wills §§94, 95, 120
Testamentary capacity as affected by use of intoxicating liquor or drugs.  9 ALR3d 15.

Notes Of Decisions

Admissibility of evidence



Admissibility of evidence - Alcohol or drug addiction 13
Admissibility of evidence - Condition at time of execution 22
Admissibility of evidence - Insanity 9
Admissibility of evidence - Mental capacity 4
Admissibility of evidence - Omitted heirs 28

Alcohol or drug addiction 12, 13
Alcohol or drug addiction - In general 12
Alcohol or drug addiction - Admissibility of evidence 13

Appointment of guardian 19
Burden of proof 35
Business ability 17
Change in temperament 16
Chronic conditions 11
Condition at time of execution 21

Condition at time of execution - In general 21
Condition at time of execution - Admissibility of evidence 22
Condition at time of execution - Weight and sufficiency of evidence 23

Construction and application 1
Construction of wills, generally 2
Degree of mental capacity 6
Delusions 31, 32

Delusions - In general 31
Delusions - Elements 32

Dislike of relatives 30
Eccentricities 15
Elements, delusions 32
Fairness of will 29
Hallucinations 33
Influence of condition on testamentary act 24
Insanity 8, 9

Insanity - In general 8
Insanity - Admissibility of evidence 9

Isolated acts of incapacity 7
Literacy 18
Lucid intervals 10
Memory loss 14
Mental capacity 3

Mental capacity - In general 3
Mental capacity - Admissibility of evidence 4
Mental capacity - Weight and sufficiency of evidence 5

Natural objects of bounty, in general 26
Omitted heirs 27, 28

Omitted heirs - In general 27
Omitted heirs - Admissibility of evidence 28

Presumptions 34
Religious or spiritual beliefs 20
Review 36
Serious or chronic conditions 11
Understanding of one's circumstances 25
Weight and sufficiency of evidence

Weight and sufficiency of evidence - Condition at time of execution 23
Weight and sufficiency of evidence - Mental capacity 5



1. Construction and application

A testator is of sound and disposing mind and memory if, at time of making his will, he has sufficient mental
capacity to be able to understand nature of act he is doing, to understand and recollect nature and situation of
his property, and to remember and understand his relation to persons who have claims upon his bounty and
whose interests are affected by provisions of instrument. In re Lingenfelter's Estate (1952) 241 P.2d 990, 38
Cal.2d 571; In re White's Estate (1954) 276 P.2d 11, 128 Cal.App.2d 659; In re Krause's Estate (1945) 163 P.2d
505, 71 Cal.App.2d 719; In re Downey's Estate (1942) 124 P.2d 637, 51 Cal.App.2d 275; In re Reiss' Estate
(1942) 123 P.2d 68, 50 Cal.App.2d 398; In re De Graaf's Estate (1939) 93 P.2d 199, 34 Cal.App.2d 120.

One has "testamentary capacity" if he is able to understand and carry in mind the nature and situation of his
property and his relations to his relatives and those around him with clear remembrance as to those in whom,
and those things in which, he has been mostly interested, and is capable of understanding the acts he is doing
and the relation in which he stands to the objects of his bounty. In re Huston's Estate (1912) 124 P. 852, 163
Cal. 166; In re Agnew's Estate (1944) 151 P.2d 126, 65 Cal.App.2d 553; In re Johanson's Estate (1944) 144
P.2d 72, 62 Cal.App.2d 41.

A testator has sufficient mental capacity to execute a will and grantor has sufficient mental capacity to execute
deed if he has sufficient capacity to understand the nature of his act and is capable of fairly and rationally
considering the character and extent of his property and persons to whom he is bound by ties of blood or
friendship and the persons to whom and the manner and proportions in which he wants the property to go.
Hughes v. Grandy (App. 1 Dist. 1947) 78 Cal.App.2d 555, 177 P.2d 939. Deeds  68(1.5); Wills  50

2. Construction of wills, generally

No two wills are exactly alike and very few are sufficiently similar in the wording of the dispositive provisions
so that decision interpreting one would be of any great help in interpreting another. Matter of Newmark's Estate
(App. 2 Dist. 1977) 136 Cal.Rptr. 628, 67 Cal.App.3d 350. Courts  89

A will must be construed according to the testator's intention as expressed therein and such intention must be
given effect if possible, and each case depends on its own particular facts and precedents are of small value. In
re Estate of Stadler (App. 3 Dist. 1960) 2 Cal.Rptr. 515, 177 Cal.App.2d 709. Courts  89; Wills  440

3. Mental capacity — In general

Trial court's use of term "insane delusion" in its statement of decision did not indicate that court applied
incorrect standard for lack of testamentary capacity. Goodman v. Zimmerman (App. 1 Dist. 1994) 32
Cal.Rptr.2d 419, 25 Cal.App.4th 1667, rehearing denied, review denied. Wills  334

Evidence, tending to show that testatrix had attempted suicide on many occasions and eventually succeeded,
that she was addicted to use of barbiturates, that she had epileptic fits, that she took psychiatric treatments, that
she may have suffered brain damage from overdose of barbiturates, that she was despondent and erratic, that
she was under influence of barbiturates on day before will was made, and that she lacked good judgment and
made stupid investments, was insufficient to justify setting aside probate of will for lack of testamentary
capacity. In re Ross' Estate (App. 2 Dist. 1962) 22 Cal.Rptr. 135, 204 Cal.App.2d 82. Wills  55(5); Wills

 55(6); Wills  55(8); Wills  55(11)

Testatrix, suffering from physical rather than mental disorder, who had experienced no general loss of memory
or of ability to concentrate and to reason, whose mental faculties were alert, if somewhat peculiar, who was able
to understand and attend to her business affairs, who had ability to recall size and nature of her estate, and to
exercise reasonable judgment as to plan of testamentary disposition in favor of those of her relatives and friends
whom she considered to be most deserving, had "testamentary capacity." In re Johanson's Estate (App. 2 Dist.
1943) 62 Cal.App.2d 41, 144 P.2d 72. Wills  50



4.  —  —  Admissibility of evidence, mental capacity

Opinion evidence on issue of mental capacity may be given by intimate acquaintance. Estate of Clegg (App. 1
Dist. 1978) 151 Cal.Rptr. 158, 87 Cal.App.3d 594. Evidence  478(1)

In will contest where testator's mental competency was challenged, trial court did not err in admitting testimony
of witnesses produced by contestant as intimate acquaintances, but court, in so doing, would be deemed to have
properly exercised its discretion. In re Sanderson's Estate (App. 1959) 171 Cal.App.2d 651, 341 P.2d 358. Wills

 53(1)

In proceeding for probate of wills executed by decedent within year prior to death by suicide, wherein
decedent's secretaries and others testified as to decedent's mental condition prior to death, testimony of
psychiatrist based on hypothetical question as to his opinion of decedent's mental capacity based solely upon
testimony given by secretaries as to conversations with decedent and correspondence with him was properly
admitted. In re Collin's Estate (App. 1957) 150 Cal.App.2d 702, 310 P.2d 663. Evidence  555.10

In will contest, on ground that testatrix was of unsound mind when she executed will in 1940, court properly
refused to permit contestant to testify as to family relationship existing in 1907 for purpose of determining
testatrix' state of mind in 1940. In re Lefranc's Estate (App. 1950) 95 Cal.App.2d 885, 214 P.2d 420. Wills 
53(2)

Letters written by testator in May, June and July, 1944, were admissible over objection of remoteness on issue
of general mental degeneration of testator at time he executed will in December, 1943, and letter of September,
1937, was admissible as an appropriate index to his intellectual clarity and to the sum total of his desires before
disease had undermined him. In re Halbert's Estate (App. 2 Dist. 1947) 80 Cal.App.2d 666, 182 P.2d 266. Wills

 54(1)

Either oral or written declarations of testator reasonably tending to prove mental status at time of making will
are competent evidence for that purpose. In re Alexander's Estate (App. 3 Dist. 1931) 111 Cal.App. 1, 295 P.
53. Wills  54(1)

Declarations, indicating declarant's intention, feeling, or other mental state being competent only when they
indicate such mental state at the time of their utterance, are not admissible when declarant's mental state at that
time is not germane to the issue. In re Anderson's Estate (1921) 185 Cal. 700, 198 P. 407. Wills  53(2)

Testimony of an attending physician who saw the testator twice on the day of his death, as to his mental
condition on those two visits, is admissible only as bearing on the capacity of the testator during the interval
between the visits at which time the will was executed. In re Casarotti's Estate (1920) 184 Cal. 73, 192 P. 1085.
Wills  53(2)

In a will contest, witnesses may testify whether testator's appearance and manner was rational or irrational, as
regards both his actions and sayings. In re Baker's Estate (1917) 176 Cal. 430, 168 P. 881. Wills  53(1)

Evidence that a compromise of a claim by testatrix and relatives in the estate of a deceased relative was affected
by the relatives without consulting with testatrix and without calling the matter to her attention was admissible
as bearing on testamentary incapacity. In re De Laveaga's Estate (1913) 165 Cal. 607, 133 P. 307. Wills 
53(8)

5.  —  —  Weight and sufficiency of evidence, mental capacity

Despite contention by son, who was left bequest valued at $2 million while daughters were left most of
testator's $100 million estate, that testator suffered from encapsulated delusion pertaining to son, trial court's
finding that testator was not delusional was supported by evidence that son had mistreated his sisters and that
testator was not delusional in his criticism of son's management of family business. Goodman v. Zimmerman
(App. 1 Dist. 1994) 32 Cal.Rptr.2d 419, 25 Cal.App.4th 1667, rehearing denied, review denied. Wills 
55(3)



Evidence in will contest showing that testator was suffering from variety of ailments and had been declared
incompetent by court order just 30 minutes before he executed will was sufficient to present an issue as to his
incompetency. In re Fossa's Estate (App. 1 Dist. 1962) 26 Cal.Rptr. 687, 210 Cal.App.2d 464. Wills 
324(2)

Adjudication of decedent as incompetent person less than one month following date of purported holographic
will could not fix status of decedent as incompetent to make the will but was proper to be considered on issue of
want of testamentary capacity at time of appointment of guardian. In re Wolf's Estate (App. 1959) 174
Cal.App.2d 144, 344 P.2d 37. Wills  35; Wills  53(3)

In action by sister of decedent against his niece and nephews contesting holographic will executed by decedent
about a year before his death in which he mentioned both sister and his niece and nephews, correctly indicated
their relationships to him, recited proximate amount and location of cash constituting his estate, expressed
intent to revoke former will and intent to dispose of property in manner indicated, and disclosed appreciation of
testamentary nature of his act, evidence was sufficient to sustain finding that testator had testamentary capacity.
In re Glass' Estate (App. 1958) 165 Cal.App.2d 380, 331 P.2d 1045. Wills  55(1)

That signature on will was scrawling and illegible, compared to earlier samples of testatrix' signature was as
readily attributable to physical as mental weakness, and did not constitute substantial evidence sufficient to
support jury's finding of testamentary incompetency. In re Powers' Estate (App. 1 Dist. 1947) 81 Cal.App.2d
480, 184 P.2d 319. Wills  55(1)

Testimony of attorney who had served testator and had become familiar with his habits of thought and conduct
and who declined to prepare testator's will was entitled to serious consideration as to proof of testator's
incompetency. In re Halbert's Estate (App. 2 Dist. 1947) 80 Cal.App.2d 666, 182 P.2d 266. Wills  55(1)

The fact that holographic will was written in plain, legible style, that no nervousness or trembling on part of
testator was indicated in body of will, that names of beneficiaries were set forth, with the addresses of most of
them given, and that it was prepared in strict accord with the law prescribing the requisites of such a testament,
was convincing evidence that testator at the time had mental capacity to execute a will. In re Arnold's Estate
(1940) 16 Cal.2d 573, 107 P.2d 25. Wills  166(8)

The manner in which testatrix was treated by her family is not, taken alone, competent substantive evidence to
prove incompetency, but it is proper evidence when given in connection with the conduct of testatrix under such
treatment as illustrating and explaining such conduct. In re De Laveaga's Estate (1913) 165 Cal. 607, 133 P.
307. Wills  53(1)

6. Degree of mental capacity

Not every degree of mental unsoundness or mental weakness will suffice to destroy testamentary capacity. In re
Dunne's Estate (1955) 278 P.2d 733, 130 Cal.App.2d 216; In re Leonard's Estate (1949) 207 P.2d 66, 92
Cal.App.2d 420.

Mental derangement sufficient to invalidate will must either be insanity in such broad character as to establish
mental incompetency generally, or some specific and narrower form of insanity under which testator is victim
of some hallucination or delusion, and even in latter class of cases, it is not sufficient to merely establish that
testator was victim of some hallucination or delusion, but evidence must establish that will itself was creature or
product thereof. In re Lingenfelter's Estate (1952) 241 P.2d 990, 38 Cal.2d 571; In re Teed's Estate (1952) 247
P.2d 54, 112 Cal.App.2d 638; In re Haywood's Estate (1952) 240 P.2d 1028, 109 Cal.App.2d 388; In re
Wright's Estate (1936) 60 P.2d 434, 7 Cal.2d 348; In re Perkins' Estate (1925) 235 P. 45, 195 Cal. 699.

7. Isolated acts of incapacity

Testamentary capacity cannot be destroyed by showing a few isolated facts, foibles, idiosyncrasies, moral or
mental irregularities or departures from normal unless they directly bear upon and have influenced the



testamentary act. In re Glass' Estate (App. 1958) 165 Cal.App.2d 380, 331 P.2d 1045. Wills  41

Testimony concerning isolated acts, foibles, idiosyncracies, mental irregularities or departures from normal
which do not bear directly upon and influence testamentary act is not sufficient to set aside, on ground of
incompetency, bequests of property in will, but actual mental condition of decedent at time of execution of will
is question to be determined, and evidence tending to show unsoundness of mind either before or after
execution of the will is important only in so far as it tends to show mental condition at time of execution of will.
In re Lingenfelter's Estate (1952) 38 Cal.2d 571, 241 P.2d 990. Wills  53(2); Wills  55(4)

Periods of forgetfulness and despondency of testatrix, 78 years old, were not unsoundness of mind, rendering
testatrix incapable of making will. In re Struve's Estate (App. 1 Dist. 1929) 100 Cal.App. 255, 279 P. 846. Wills

 47

Evidence establishing sufferance by deceased of momentary confusion was insufficient to overthrow
presumption of sanity of testator during execution of codicil. In re Presho's Estate (1925) 196 Cal. 639, 238 P.
944. Wills  52(1)

Proof that person, old and infirm, was at times unable to recognize his friends or transact his regular business,
was irritable and ill-tempered, and that his mind was weak and failing, did not establish as a fact that his mental
incompetency was such that he could not make a will or dispose of property by assignments, especially where
normal habits were shown to have been indulged in as well. Rollins v. Smith (App. 2 Dist. 1925) 72 Cal.App.
773, 238 P. 171. Assignments  137; Wills  55(7)

8. Insanity — In general

Mere proof of mental derangement or even of insanity in medical sense is not sufficient to invalidate will, but
contestant is required to go further and prove either such complete mental degeneration as denotes utter
incapacity to know and understand those things which law prescribes as essential to making of will or existence
of specific insane delusion which affected making of will in question. In re Wynne's Estate (1966) 48 Cal.Rptr.
656, 239 Cal.App.2d 369; In re Agnew's Estate (1944) 151 P.2d 126, 65 Cal.App.2d 553; In re Reiss' Estate
(1942) 123 P.2d 68, 50 Cal.App.2d 398; In re Arnold's Estate (1940) 107 P.2d 25, 16 Cal.2d 573; In re Shay's
Estate (1925) 237 P. 1079, 196 Cal. 355; In re Russell's Estate (1922) 210 P. 249, 189 Cal. 759.

A belief may be illogical or preposterous, but it is not therefore evidence of insanity. In re Alegria's Estate
(App. 1 Dist. 1948) 87 Cal.App.2d 645, 197 P.2d 571. Wills  38(1)

Mere proof of mental derangement of testator, or even of insanity in a medical sense, will not invalidate a will,
but contestant must prove either such complete mental degeneration as denotes utter incapacity to know and
understand those things essential to the making of a will, or existence of a specific insane delusion which
affected making of will. In re Agnew's Estate (App. 2 Dist. 1944) 65 Cal.App.2d 553, 151 P.2d 126. Wills 
34

Anything short of a normal and healthy mind, free from any defective coordination arising from disease or
decay, in a medical sense may constitute insanity or unsoundness of mind, but the law does not demand such
perfection to give capacity to manage one's affairs and make valid disposition of property. In re Guilbert's
Estate (App. 3 Dist. 1920) 46 Cal.App. 55, 188 P. 807. Wills  31

Insanity to show testamentary incapacity must be of such a character as to establish mental incapacity generally,
or it must be of a specific form, producing delusions or hallucinations under the influence of which the will was
executed. In re Purcell's Estate (1912) 164 Cal. 300, 128 P. 932. Wills  34

9.  —  —  Admissibility of evidence, insanity

Evidence that testatrix committed suicide was admissible in will contest as tending to establish insanity, but
such fact did not destroy testamentary capacity. In re Rich's Estate (App. 2 Dist. 1947) 79 Cal.App.2d 22, 179
P.2d 373. Wills  54(1)



10. Lucid intervals

Under § 20 (repealed; see, now § 36100), authorizing every person of sound mind over age 18 to make will, an
insane person can make a will during lucid intervals if the facts disclose the required elements of capacity at the
time of making the will. In re Worrall's Estate (App. 4 Dist. 1942) 53 Cal.App.2d 243, 127 P.2d 593. Wills 
37

11. Serious or chronic conditions

Where testatrix suffered from senile dementia and arteriosclerosis prior to her execution of purported will,
inference of continuation of incompetency was particularly strong. Estate of Clegg (App. 1 Dist. 1978) 151
Cal.Rptr. 158, 87 Cal.App.3d 594. Wills  52(6)

The fact that testatrix understood her serious physical condition and was greatly worried and depressed over it
was not evidence of mental illness which would affect testamentary capacity. In re Johanson's Estate (App. 2
Dist. 1943) 62 Cal.App.2d 41, 144 P.2d 72. Wills  45

Proof of testator's hallucinations or delusions is insufficient to set aside will for testamentary incapacity, unless
it further appears that they bore directly on testamentary act, but should be considered in connection with
physician's testimony that testator at time of executing will was suffering from "senile dementia" which is a
progressive, incurable form of fixed insanity accompanied by delusions and hallucinations resulting in total
collapse of mental faculties which robs the victim of his power to think, reason or act sanely. In re Hansen's
Estate (App. 3 Dist. 1940) 38 Cal.App.2d 99, 100 P.2d 776. Wills  55(3)

In attempt to overthrow will of 77 year old man, evidence that he suffered intensely from cancer of the bladder,
looked sick, on one occasion seemed not to recognize neighbor or understand business neighbor had come
about, and that at one time he had difficulty in understanding a daughter-in-law's conversation, was insufficient
to overcome presumption of testamentary capacity. In re Shay's Estate (1925) 196 Cal. 355, 237 P. 1079. Wills

 52(6)

12. Alcohol or drug addiction — In general

Alcoholic testator who had usually been drunk every day during last six months of his life and who was
intoxicated when he asked two casual tavern customers to sign document offered as will, and who later
committed suicide, was not of sound mind at time of execution of purported will. In re Kell's Estate (App. 1
Dist. 1961) 11 Cal.Rptr. 913, 190 Cal.App.2d 286. Wills  44

In absence of proof that intemperate use of liquor by testator has actually destroyed testamentary capacity, no
presumption will be indulged, however long continued the habit is shown to have been, that testamentary
capacity has thus been destroyed. In re Shields' Estate (App. 1 Dist. 1942) 49 Cal.App.2d 293, 121 P.2d 795.
Wills  52(1)

Intoxication will invalidate will if it affirmatively appears that mind of testator was wholly destroyed and that
he was so far under influence of liquor at instant of execution of will that he was incapable of comprehending
nature of his act, extent of property, and those who had claim on his bounty. In re Smethurst's Estate (App. 3
Dist. 1936) 15 Cal.App.2d 322, 59 P.2d 830. Wills  44

Showing of dipsomania does not prove insanity unless there is condition of fixed mental unsoundness. In re
Smethurst's Estate (App. 3 Dist. 1936) 15 Cal.App.2d 322, 59 P.2d 830. Wills  34

That a testator was addicted to the habit of drink or drugs did not incapacitate him from making a will, and did
not raise a presumption that necessary intelligence was lacking, the question to be determined being the mental
capacity of testator at the time he made the will. In re Little's Estate (App. 3 Dist. 1920) 46 Cal.App. 776, 189
P. 818. Wills  44

13.  —  —  Admissibility of evidence, alcohol or drug addiction



Evidence of use of liquors alleged to destroy testamentary capacity before and after execution of will and of
effect thereof is admissible if revealing capacity when will was executed. In re Fisher's Estate (1927) 202 Cal.
205, 259 P. 755. Wills  53(7)

14. Memory loss

The claimed infirmities of mind and body must be shown to have had a direct bearing on the testamentary act in
order to invalidate a will and the infirmities of age and lapse of memory are not sufficient in themselves to
establish lack of testamentary capacity. In re White's Estate (App. 1 Dist. 1954) 128 Cal.App.2d 659, 276 P.2d
11. Wills  55(1); Wills  55(5); Wills  55(7)

To invalidate will on ground of testator's mental incompetency, his loss of mentality must be so complete that
he can no longer remember his property or objects of his bounty. In re Becker's Estate (App. 1950) 98
Cal.App.2d 574, 220 P.2d 766. Wills  50

Infirmities of age and lapse of memory are not sufficient in themselves to establish lack of testamentary
capacity. In re Presho's Estate (1925) 196 Cal. 639, 238 P. 944. Wills  47

15. Eccentricities

Old age or forgetfulness, eccentricities or mental feebleness or confusion at various times of party making will
are not enough in themselves to warrant holding that testator lacked testamentary capacity. In re Wynne's Estate
(App. 5 Dist. 1966) 48 Cal.Rptr. 656, 239 Cal.App.2d 369. Wills  31; Wills  41; Wills  47

Forgetfulness, inability to carry on a conversation, personal eccentricities, and mental confusion do not furnish
grounds for holding that a testator lacked testamentary capacity. In re Sanderson's Estate (App. 1959) 171
Cal.App.2d 651, 341 P.2d 358. Wills  31; Wills  41

Peculiarities, eccentricities and occasional departure from normal conduct do not show a want of testamentary
capacity where testator has clear understanding of his estate and ability to form rational opinion as to what
would be a fair, just and reasonable division of it among his friends and relatives or others to whom he feels an
especial interest. In re Morey's Estate (App. 1946) 75 Cal.App.2d 628, 171 P.2d 131. Wills  41

16. Change in temperament

When a mild, quiet, amiable, and modest man suddenly becomes irritable, harsh, suspicious, obscene, and
profane, evidence of such revolution of temperament and character tends to show mental derangement. In re
Russell's Estate (1922) 189 Cal. 759, 210 P. 249. Wills  55(1)

17. Business ability

Ability to transact important business, or even ordinary business, is not the legal standard of testamentary
capacity. In re Sexton's Estate (1926) 251 P. 778, 199 Cal. 759; In re Power's Estate (1947) 184 P.2d 319, 81
Cal.App.2d 480; In re Agnew's Estate (1944) 151 P.2d 126, 65 Cal.App.2d 553.

Ability to transact business is not legal standard of testamentary capacity. In re Goddard's Estate (App. 1958)
164 Cal.App.2d 152, 330 P.2d 399. Wills  50

Generally, will, attacked on ground that testator lacked sufficient testamentary capacity, will be sustained where
it appears that testator was capable of directing business affairs. In re Finkler's Estate (1935) 3 Cal.2d 584, 46
P.2d 149. Wills  31

Testator may have capacity to make valid will, though not able to make contracts, manage his estate, or transact
business generally. In re Holloway's Estate (1925) 195 Cal. 711, 235 P. 1012. Wills  31

18. Literacy

That testator was uneducated and illiterate, unable to read handwriting, and unable to write, except to sign his



name, had no bearing upon his mental sanity or testamentary capacity. In re Shay's Estate (1925) 196 Cal. 355,
237 P. 1079. Wills  49

19. Appointment of guardian

Fact that guardian had been appointed for estate of testatrix during her lifetime did not require finding of
testamentary incapacity in subsequent will contest or even shift burden of proof from contestants. In re Wynne's
Estate (App. 5 Dist. 1966) 48 Cal.Rptr. 656, 239 Cal.App.2d 369. Wills  35

Finding in guardianship proceeding that alleged incompetent by reason of age, disease, and physical infirmity
was unable unassisted properly to care for herself and property inferentially negatived allegation of petitioner
that she was mentally incompetent and wholly incompetent to transact business and together with appointment
as guardian of person requested by alleged incompetent constituted strong evidence of mental capacity of
alleged incompetent to make a will. In re McCollum's Estate (App. 1943) 59 Cal.App.2d 744, 140 P.2d 176.
Wills  55(1)

Adjudication of the testator's mental capacity in a proceeding to appoint a guardian was admissible upon the
issue of his mental capacity to make the will. In re Loveland's Estate (1912) 162 Cal. 595, 123 P. 801. Wills

 53(3)

Where testatrix' mental condition has not changed between date of will and subsequent incompetency
proceeding against testatrix, judgment appointing guardian is evidence of testamentary capacity when will was
executed. Barber v. Boatright (App. 1931) 115 Cal.App. 656, 2 P.2d 398. Wills  53(3)

20. Religious or spiritual beliefs

A belief in spiritualism does not of itself incapacitate to make a valid will. In re Spencer's Estate (1892) 96 Cal.
448, 31 P. 453. Wills  40

21. Condition at time of execution — In general

Proof of testator's mental condition prior and subsequent to the time of making the will is competent to establish
mental capacity at the time it was executed. In re Perkins' Estate (1925) 235 P. 45, 195 Cal. 699; In re Clark's
Estate (1929) 280 P. 204, 100 Cal.App. 357; In re Barr's Estate (1924) 230 P. 181, 69 Cal.App. 16; In re
O'Connor's Estate (1921) 196 P. 792, 51 Cal.App. 339; In re Campbell's Estate (1920) 189 P. 812, 46 Cal.App.
612.

Capacity to make a will is tested at the time of making the same. In re Perkins' Estate (1925) 235 P. 45, 195 Cal.
699; In re Clark's Estate (1929) 280 P. 204, 100 Cal.App. 357; In re Ivey's Estate (1928) 271 P. 559, 94
Cal.App. 576.

Proof of sanity of testator and proof of facts upon which his state of mind depends are not necessarily confined
to the exact time of execution of will, especially where permanent and progressing mental disease is indicated.
In re Kirk's Estate (App. 1958) 161 Cal.App.2d 145, 326 P.2d 151. Wills  21

In will contest, the proof as to alleged unsoundness of mind of testatrix should be directed to the time when the
will was executed. In re Downey's Estate (App. 1 Dist. 1942) 51 Cal.App.2d 275, 124 P.2d 637. Wills 
53(2)

Proof of testatrix' sanity and of facts upon which her state of mind depends was not necessarily confined to time
of execution of will. In re Hartley's Estate (App. 1934) 137 Cal.App. 630, 31 P.2d 240. Wills  52(3); Wills

 53(2)

22.  —  —  Admissibility of evidence, condition at time of execution

Evidence of testatrix' mental status, appearance and conduct before and after execution of will is admissible as
long as it has reasonable tendency to indicate mental condition at time of execution of will, which also includes



permanent and progressing mental diseases. In re Locknane's Estate (App. 4 Dist. 1962) 25 Cal.Rptr. 292, 208
Cal.App.2d 505. Wills  53(2)

Proof of sanity of a testator and of facts upon which state of mind depends are not necessarily confined to exact
time of execution of will, but evidence of testator's mental status together with his appearance, conduct, habits
and conversation both before and after execution of the will are admissible if they have a reasonable tendency
to indicate mental condition at time of execution of the will. In re Calway's Estate (App. 1 Dist. 1961) 16
Cal.Rptr. 462, 196 Cal.App.2d 268. Wills  21; Wills  53(2)

In proceeding on petition to probate purported holographic will, evidence of decedent's appearance, conduct,
habits, and conversation, both before and after execution of will, were admissible so long as they had
reasonable tendency to indicate decedent's mental condition at time will was executed. In re Wolf's Estate (App.
1959) 174 Cal.App.2d 144, 344 P.2d 37. Wills  53(2)

Proof of mental condition of testatrix two years before death and about a year and a half before execution of
will was, in itself, too remote to prove unsoundness of mind or show her actual mental condition at time of
execution of will. In re Schwartz' Estate (App. 2 Dist. 1945) 67 Cal.App.2d 512, 155 P.2d 76. Wills  53(2)

In will contest, testimony of physician who examined testator some six months after execution of will and
evidence that testator had been declared incompetent some eight months after execution of will was admissible
on issue of testamentary capacity. In re Pessagno's Estate (App. 1 Dist. 1943) 58 Cal.App.2d 390, 136 P.2d 644.
Wills  53(2)

When mental condition of a donor or a testator is involved in a conveyance or a will, declarations of a decedent
with relation thereto are competent, whether they are made before or after the transaction is completed,
provided they are not too remote. Jorgensen v. Dahlstrom (App. 3 Dist. 1942) 53 Cal.App.2d 322, 127 P.2d
551. Gifts  48; Wills  54(1)

In a will contest, witnesses may testify, as bearing on an issue of mental capacity, to general conversations had
with the testatrix, embraced within a reasonable time before and after the making of the will, where they are
limited exclusively to showing the condition of testatrix's mind. In re McKenna's Estate (1904) 143 Cal. 580, 77
P. 461. Wills  54(1)

23.  —  —  Weight and sufficiency of evidence, condition at time of execution

Testimony as to decedent's mental condition, before and after execution of will, is admissible, but its
sufficiency to raise triable issue of fact depends upon whether it has reasonable tendency to indicate mental
condition at time of executing will. In re Ross' Estate (App. 2 Dist. 1962) 22 Cal.Rptr. 135, 204 Cal.App.2d 82.
Wills  53(2); Wills  324(2)

Where physician testified that on February 1, testatrix' mental condition was clear, and nurse testified that on
February 4, on day on which will was signed, that testatrix was able to walk about, and attorney testified that
testatrix was mentally alert and twice read will and asked explanation of a legal term before signing will,
testimony that on February 6 the testatrix was in a stupor was insufficient to show that testatrix was unable to
understand that she was executing her will or comprehend the contents thereof, so as to authorize submission of
such issue to jury. In re Johanson's Estate (App. 2 Dist. 1943) 62 Cal.App.2d 41, 144 P.2d 72. Wills 
324(2)

24. Influence of condition on testamentary act

To set aside a will for mental unsoundness, the abnormalities of mind must have had a direct bearing on the
testamentary act, and the proof must show that the property of the testator was devised in a manner which
occurred solely by reason of the alleged infirmities. In re De Mont's Estate (1955) 282 P.2d 963, 132
Cal.App.2d 720; In re Schwartz' Estate (1945) 155 P.2d 76, 67 Cal.App.2d 512.

Evidence of testatrix' forgetfulness, her erratic, unstable and emotional behavior and her suspicion, probably



delusional at times, could be of no avail in will contest unless it was shown that such state of mind had direct
influence on the testamentary act. In re Goetz' Estate (App. 1 Dist. 1967) 61 Cal.Rptr. 181, 253 Cal.App.2d 107.
Wills  31

To invalidate will, claimed infirmities of testator's mind or body must be shown to have had direct bearing on
testamentary act. In re Greenhill's Estate (App. 1950) 99 Cal.App.2d 155, 221 P.2d 310. Wills  52(6)

25. Understanding of one's circumstances

Feeble health, disease, age and infirmity do not establish testamentary incapacity unless condition is such at
time of executing will that testator is unable to understand nature and situation of property and disposition
thereof intelligently. In re Llewellyn's Estate (App. 2 Dist. 1948) 83 Cal.App.2d 534, 189 P.2d 822, hearing
denied 83 Cal.App.2d 534, 191 P.2d 419. Wills  45; Wills  47

Satisfactory proof that testator was unable to understand and carry in mind the nature and situation of his
property and his relation to relatives and those around him, with clear remembrance as to those in whom, and
those things in which, he had been mostly interested, and was incapable of understanding the act he was doing,
and the relation in which he stood to the objects of his bounty, is necessary to overcome the presumption of
testamentary capacity. In re Rich's Estate (App. 2 Dist. 1947) 79 Cal.App.2d 22, 179 P.2d 373. Wills  52(1)

In a will contest it is not sufficient for contestants to prove that testator was feeble in mind, suffering from
disease and aged and infirm, but they must show that he was incapable of understanding the nature and
substance of his property and of disposing thereof intelligently, and was not free from delusions affecting his
actions. In re Ramey's Estate (App. 3 Dist. 1923) 62 Cal.App. 413, 217 P. 135. Wills  50

26. Natural objects of bounty, in general

A niece is not, from relationship alone, a natural object of the bounty of a decedent. In re Chesney's Estate
(App. 1951) 102 Cal.App.2d 708, 228 P.2d 46. Wills  82

A will cannot be characterized as "unnatural" even though those not remembered therein are the natural objects
of testator's bounty, where the evidence shows that such persons were in no need of funds, aid or assistance. In
re Llewellyn's Estate (App. 2 Dist. 1948) 83 Cal.App.2d 534, 189 P.2d 822, hearing denied 83 Cal.App.2d 534,
191 P.2d 419. Wills  82

A testatrix' grandniece was not natural object of testatrix' bounty, so that failure of will to mention such relative
did not tend to prove testatrix' incompetency as showing that will was unnatural. In re McGivern's Estate (App.
1 Dist. 1946) 74 Cal.App.2d 150, 168 P.2d 232. Wills  82

The fact that will made no provision for testatrix' aunts did not, of itself, render it an unnatural will, since
collateral heirs are not, because of such relationship alone, natural objects of bounty, in the absence of evidence
showing that they have peculiar or special claims to testatrix' bounty. In re Del Fosse's Estate (App. 1 Dist.
1945) 67 Cal.App.2d 490, 154 P.2d 734. Wills  82

One may transmit one's property by will without regard to moral or natural claims upon one's bounty. In re
Moorehouse's Estate (App. 2 Dist. 1944) 64 Cal.App.2d 210, 148 P.2d 385. Wills  82

The "natural objects of testator's bounty" are his descendants, surviving spouse and parents, and his nephews,
nieces, brothers, sisters, and other collateral heirs are not natural or normal objects of his bounty because of
such relationship alone. In re Nolan's Estate (App. 1 Dist. 1938) 25 Cal.App.2d 738, 78 P.2d 456. Wills  82

Dispository clauses of will, leaving testator's property to persons who would receive nothing if he died intestate
to exclusion of natural objects of his bounty, are not in themselves evidence of testator's mental incapacity
overcoming presumption of sanity and competence. In re Nolan's Estate (App. 1 Dist. 1938) 25 Cal.App.2d 738,
78 P.2d 456. Wills  52(2)

In determining validity of will, nieces and nephews, descendants of deceased brothers and sisters of testator's



predeceased wife, are not natural objects of his bounty. In re Finkler's Estate (1935) 3 Cal.2d 584, 46 P.2d 149.
Wills  82

That testatrix did not deal as generously with her relatives as they hoped and expected was not proof of insanity
invalidating will. In re Perkins' Estate (1925) 195 Cal. 699, 235 P. 45. Wills  50

Relatives with whom testator had made his home for many years after separation from his immediate family,
and up to the time of his death, were not unnatural objects of his bounty. In re Riordan's Estate (App. 1910) 13
Cal.App. 313, 109 P. 629. Wills  82

27. Omitted heirs — In general

Fact that testator makes material changes in plans from those formerly entertained, or fails to make provisions
for those who are closely related to him, should be considered in determining whether will expresses his true
desires; but neither is important if it is established by evidence as a whole that testator was competent and that
will was not result of mistake, fraud or undue influence. In re Doty's Estate (App. 1 Dist. 1949) 89 Cal.App.2d
747, 201 P.2d 823. Wills  82

A will giving testator's entire estate to beneficiaries who were not related to testator could not be attacked by
testator's collateral relatives on ground that will was unnatural in omitting to provide for them, especially where
relatives had not seen testator for many years. In re Shields' Estate (App. 1 Dist. 1942) 49 Cal.App.2d 293, 121
P.2d 795. Wills  82

A parent may disinherit his natural child by will. Jones v. Blankenburg (App. 4 Dist. 1939) 94 P.2d 92, certified
question accepted, hearing granted.

Testatrix' refusal to leave property to members of family is no evidence of insanity or delusion. In re Powell's
Estate (App. 1 Dist. 1931) 113 Cal.App. 670, 299 P. 108. Wills  55(10)

In a will-contest case, it was not error to instruct that an uncle is under no obligation, ordinarily, to provide for
his nephews and nieces, either when living or by will, and failure to name them, or any of them, in the will,
does not, under the statute, raise the presumption that they were forgotten. In re Keegan's Estate (1903) 139 Cal.
123, 72 P. 828. Wills  82

28.  —  —  Admissibility of evidence, omitted heirs

Evidence that testator was opposed to the marriage of one of his daughters, which occurred after execution of
will, was admissible as bearing on testamentary capacity; testator having left his property to nephews instead of
his next of kin, consisting of such daughter and her sister, contestants of the will. In re Allen's Estate (1918) 177
Cal. 668, 171 P. 686. Wills  54(2)

Evidence of testator's declarations, made prior to execution of the will, that he intended to leave his property to
beneficiaries under the will, was admissible as bearing on testamentary capacity. In re Allen's Estate (1918) 177
Cal. 668, 171 P. 686. Wills  54(3)

29. Fairness of will

In determining whether a testator has the necessary mental capacity, it is proper to consider any
unreasonableness or inequality in the will. In re Alexander's Estate (1931) 295 P. 53, 111 Cal.App. 1; In re
Johnson's Estate (1925) 237 P. 816, 72 Cal.App. 663.

A will cannot legally be set aside upon the mere establishment that it is an unjust, unreasonable, or cruel will. In
re Hinde's Estate (1927) 254 P. 561, 200 Cal. 710; In re Alegria's Estate (1948) 197 P.2d 571, 87 Cal.App.2d
645.

It was for testator, not for court, to be satisfied with reason upon which testator acted and to determine whether
terms of will were just and fair. In re Hilker's Estate (App. 1 Dist. 1948) 85 Cal.App.2d 680, 194 P.2d 132.



Wills  82

A testator, who cares more for some of his relatives than others, has right to give expression to his feeling by
gifts during his lifetime or in the division he makes of his estate by will. In re Hilker's Estate (App. 1 Dist.
1948) 85 Cal.App.2d 680, 194 P.2d 132. Descent And Distribution  69; Wills  82

A will, executed by person having testamentary capacity and not acting under undue influence, cannot be
invalidated solely on ground that its provisions are unnatural, unreasonable, unjust, unfair, improper, or even
cruel, but unnaturalness thereof may be considered in determining whether testator was competent or will was
his free and voluntary act. In re McGivern's Estate (App. 1 Dist. 1946) 74 Cal.App.2d 150, 168 P.2d 232. Wills

 82

Where evidence discloses that there were reasons present in testator's mind for discrimination against
contestants, it is not for jurors or appellate court to say that reasons were good or bad. Sanders v. Crabtree
(App. 1 Dist. 1941) 44 Cal.App.2d 602, 112 P.2d 923. Wills  82

Will, leaving all property to children, though in unequal portions, was not "unnatural will." In re Casassa's
Estate (App. 1 Dist. 1929) 98 Cal.App. 97, 276 P. 366. Wills  82

Court or jury is not entitled to substitute its opinion for that of testator as to whether distribution of property
among children is unjust, or to determine whether reasons present in mind of testator for discrimination among
them were good or bad. In re Shay's Estate (1925) 196 Cal. 355, 237 P. 1079. Wills  82

Testamentary disposition of property to children, including all the natural objects of testator's bounty, though in
unequal amounts, is not an "unnatural will," which expression is applied to disposition of estate or large portion
thereof to strangers, to exclusion of natural objects of testator's bounty without apparent reason. In re Shay's
Estate (1925) 196 Cal. 355, 237 P. 1079. Wills  82

30. Dislike of relatives

The fact that a testator dislikes his relatives, with or without reason, is not necessarily proof of unsoundness of
mind. In re Alegria's Estate (App. 1 Dist. 1948) 87 Cal.App.2d 645, 197 P.2d 571. Wills  38(3)

31. Delusions — In general

Possession of insane delusions which led testator to dispose of his property otherwise than he would have done
without such delusions was sufficient to invalidate instrument signed by him as his will. In re Martin's Estate
(App. 1 Dist. 1969) 75 Cal.Rptr. 911, 270 Cal.App.2d 506. Wills  38(2)

Fact that decedent executing will which disinherited his son as well as all of his heirs at law exhibited hostility
towards son because of the belief that son had cheated him in connection with transfers of property by decedent
to son who later retransferred the same, no matter how mistaken and unreasonable belief might have been, such
belief did not serve to establish that in entertaining same decedent was laboring under an insane delusion. In re
Gecht's Estate (App. 1958) 165 Cal.App.2d 431, 331 P.2d 1019. Wills  38(3)

In will contest based on asserted incompetency of testatrix, wherein there was testimony that testatrix was
violently jealous of her husband and that her husband's teasing had occasionally set off rage, but there was no
evidence connecting jealousy with testamentary disposition by testatrix, evidence was insufficient to establish
insane delusion which influenced testatrix' will. In re Lingenfelter's Estate (1952) 38 Cal.2d 571, 241 P.2d 990.
Wills  55(3)

Evidence afforded some basis for testatrix' belief that her son had attacked her, and her belief was not an insane
delusion invalidating will because it caused testatrix to dispose of her property by leaving her son a smaller
amount than she would otherwise have left him by will. In re Alegria's Estate (App. 1 Dist. 1948) 87
Cal.App.2d 645, 197 P.2d 571. Wills  55(3)

Alleged delusion of testatrix that daughter and grandson had hounded her about her property and tried to induce



her to give it to them, even though testatrix was thereby induced to make a will giving son slightly larger share
of her property than daughter, was not such an "insane delusion" as would invalidate will, in view of evidence
that daughter and grandson had made some efforts to induce testatrix to sell her home and go elsewhere to live.
In re Selb's Estate (App. 3 Dist. 1948) 84 Cal.App.2d 46, 190 P.2d 277. Wills  38(3)

Prejudices, dislikes, and antipathies, however ill-founded or strongly entertained, do not constitute an "insane
delusion" which will invalidate a will. In re Selb's Estate (App. 3 Dist. 1948) 84 Cal.App.2d 46, 190 P.2d 277.
Wills  38(1)

Where distress which testatrix felt prior to making will was not imaginary, statements by testatrix as to her
condition which could be attributed to poor attempts to explain the nature of her feelings constituted insufficient
evidence to authorize a finding that testatrix suffered from insane delusions. In re Johanson's Estate (App. 2
Dist. 1943) 62 Cal.App.2d 41, 144 P.2d 72. Wills  55(3)

Testamentary capacity is not destroyed by mere false beliefs nor departure from normal thought or action, nor
even by insane delusions that do not bear directly upon and influence the terms of the will. In re Johanson's
Estate (App. 2 Dist. 1943) 62 Cal.App.2d 41, 144 P.2d 72. Wills  38(2)

Testator's fear that he would die and that designing persons would defraud widow out of property, inducing
testator to revoke will leaving entire property to her and execute new will giving her merely income of life trust,
did not show insane delusion affecting testamentary capacity. In re Hopkins' Estate (App. 1934) 136 Cal.App.
590, 29 P.2d 249. Wills  38(1)

That testator states that his deceased wife appeared and told him to leave property to his brother showed insane
delusion invalidating will leaving property chiefly to brother and not to only daughter. In re Sandman's Estate
(App. 1 Dist. 1932) 121 Cal.App. 9, 8 P.2d 499. Wills  38(3)

Testator's mistaken belief that disinherited sister needed no financial help was not insane delusion sufficient to
overcome presumption of soundness of mind to execute will. In re Clark's Estate (App. 1 Dist. 1929) 100
Cal.App. 357, 280 P. 204. Wills  38(1)

Where for over 40 years a testator entertained no belief or suspicion that the contestant was not his daughter,
such belief, thereafter first appearing without any fact, circumstance, or evidence then transpiring to justify it,
can only be ascribed to a diseased mind, especially where there are other circumstances indicating mental
derangement. In re Russell's Estate (1922) 189 Cal. 759, 210 P. 249. Wills  38(3)

32.  —  —  Elements, delusions

Essential element of an insane delusion which will affect testamentary capacity is that it is created without
reason or evidence and is adhered to against reason and evidence. In re Hart's Estate (1951) 236 P.2d 884, 107
Cal.App.2d 60; In re Sandman's Estate (1932) 8 P.2d 499, 121 Cal.App. 9.

An "insane delusion" which would invalidate will if leading testatrix to dispose of her property otherwise than
she would have done had she not possessed the delusion is the conception of a disordered mind which imagines
facts to exist of which there is no evidence and the belief in which is adhered to against all evidence and
argument to the contrary, and which cannot be accounted for on any reasonable hypothesis. In re Alegria's
Estate (App. 1 Dist. 1948) 87 Cal.App.2d 645, 197 P.2d 571. Wills  38(1)

When one's mind is tricked into a false opinion or belief, it is "deluded", but an "insane delusion" such as will
invalidate a will, must be the spontaneous production of a diseased mind, leading to belief in existence of
something which either does not exist or does not exist in the manner believed, which belief is so firmly fixed
that neither argument nor evidence can convince to the contrary, and such insane delusion must have operated
to produce the will under attack. In re Selb's Estate (App. 3 Dist. 1948) 84 Cal.App.2d 46, 190 P.2d 277. Wills

 38(1)

In suit to overthrow will, proof that testator had expressed belief that a daughter was addicted to liquor and



drugs, where in fact she was not, was not sufficient proof of testamentary incapacity, in absence of any showing
that belief was without reason or evidence, or adhered to against reason and evidence, since an insane delusion
to invalidate a will must be belief which is spontaneous product of a diseased mind, coming into existence
without, and adhered to against, reason and evidence. In re Shay's Estate (1925) 196 Cal. 355, 237 P. 1079.
Wills  55(3)

Insane delusions held by testatrix that her bed and person were covered with lice, and that there was tallow in
all her food, were not such as would avoid a will executed in proponent's favor in substitution of one in
contestant's favor, it not appearing that testatrix attributed blame therefor to the contestant; since an insane
delusion, to avoid a will, must operate to cause its execution. In re Kendrick's Estate (1900) 130 Cal. 360, 62 P.
605. Wills  38(2)

Where testatrix harbored the delusion that contestant had stolen her clothing, but it did not appear how she had
acquired the belief, or that she had ever been reasoned with to convince her of its falsity, it could not be
considered an insane delusion invalidating a will in proponent's favor as an insane delusion is the spontaneous
production of a diseased mind so firmly fixed that neither argument nor evidence can convince to the contrary.
In re Kendrick's Estate (1900) 130 Cal. 360, 62 P. 605. Wills  38(3)

Where testatrix was told that during her illness her sister had administered to her a double dose of morphine,
and, when remonstrated with, had remarked that it did testatrix no harm, a belief by testatrix that her sister had
attempted her life was not an insane delusion, not being the groundless and self-originating belief of a diseased
mind. In re Kendrick's Estate (1900) 130 Cal. 360, 62 P. 605. Wills  38(3)

33. Hallucinations

Hallucination is not of itself destructive of testamentary capacity unless it operates directly on testamentary act.
In re Morgan's Estate (App. 1 Dist. 1964) 37 Cal.Rptr. 160, 225 Cal.App.2d 156. Wills  38(2)

Hallucination that deceased wife had directed testator to disinherit son and evidence that testator believed,
probably mistakenly, that son was a drunkard did not compel a finding of want of testamentary capacity in view
of other evidence of ill feeling and misunderstandings between testator and son and testator's lack of confidence
in son. In re Haywood's Estate (App. 1 Dist. 1952) 109 Cal.App.2d 388, 240 P.2d 1028. Wills  55(3)

34. Presumptions

See, also, Notes of Decisions under § 8252.

The presumption of testator's testamentary capacity at time of executing will is rebutted only by substantial
evidence that he was unable to understand and carry in his mind nature and situation of his property, his
relations to his relatives and those around him, the act he was performing, and his relation to objects of his
bounty. In re Greenhill's Estate (1950) 221 P.2d 310, 99 Cal.App.2d 155; In re Llewellyn's Estate (1948) 189
P.2d 822, 83 Cal.App.2d 534, hearing denied 191 P.2d 419, 83 Cal.App.2d 534.

The law presumes testamentary capacity. In re Dow's Estate (1919) 183 P. 794, 181 Cal. 106; In re Somers'
Estate (1948) 187 P.2d 433, 82 Cal.App.2d 757; In re Short's Estate (1935) 47 P.2d 555, 7 Cal.App.2d 512.

There is a presumption of sanity, and to overcome such presumption, contestant must show affirmatively and by
a preponderance of evidence that testator was of unsound mind at time he executed his will. In re Glass' Estate
(App. 1958) 165 Cal.App.2d 380, 331 P.2d 1045. Wills  52(1); Wills  55(1)

Testamentary capacity is always presumed to exist until contrary is established and ultimate question is what
was testator's actual mental state at time of testamentary act and not what it may have been. In re Goddard's
Estate (App. 1958) 164 Cal.App.2d 152, 330 P.2d 399. Wills  52(1)

Testator is presumed to have been sane when making will, and such presumption alone, in absence of
contradictory evidence, is sufficient on question of sanity to support judgment admitting will to probate. In re



Henderson's Estate (1925) 196 Cal. 623, 238 P. 938. Wills  52(1)

35. Burden of proof

See, also, Notes of Decisions under § 8252.

In contest of a will on ground of unsoundness of mind, it is presumed that testator was sane and competent to
make the instrument, and contestant has the burden of proving affirmatively and by a preponderance of the
evidence that testator was of unsound mind at time will was executed. In re White's Estate (1954) 276 P.2d 11,
128 Cal.App.2d 659; In re Ewan's Estate (1945) 153 P.2d 782, 67 Cal.App.2d 111.

Where contest is brought to revoke probate of will it is only when contestant has established prima facie case of
absence of testamentary capacity that proponent of will has burden of meeting it. In re Goddard's Estate (App.
1958) 164 Cal.App.2d 152, 330 P.2d 399. Wills  52(1)

Where unsoundness of mind is ground of will contest, it is presumed that testator was competent to execute will
and burden rests on contestant to prove affirmatively and by preponderance of evidence that testator was of
unsound mind at time he executed instrument. Camperi v. Chiechi (App. 1955) 134 Cal.App.2d 485, 286 P.2d
399. Wills  52(1); Wills  55(1)

A testator is presumed to be sane, and the burden is on a contestant to show incapacity by either mental
incompetence generally or a delusion which directly influenced the testamentary act. In re Dunne's Estate (App.
2 Dist. 1955) 130 Cal.App.2d 216, 278 P.2d 733. Wills  52(1); Wills  52(5)

In order for person who contests will on ground of incompetency of testator to overcome presumption of sanity,
contestant must show affirmatively and by preponderance of evidence that testator was of unsound mind at time
he executed will. In re Lingenfelter's Estate (1952) 38 Cal.2d 571, 241 P.2d 990. Wills  55(1)

The presumption is that testator was of sound mind at time of executing will, and burden rests on contestants
thereof to show affirmatively, by preponderance of evidence, testator's mental incapacity and resulting bequest
of his property in different manner than he otherwise would have bequeathed it. In re Greenhill's Estate (App.
1950) 99 Cal.App.2d 155, 221 P.2d 310. Wills  52(1); Wills  55(1)

The presumption is that person was of sound mind when he executed his will, and burden is on contestant to
show affirmatively and by a preponderance of evidence the incapacity of testator and that because of mental or
bodily infirmities he bequeathed his property in a way which, except for the existence of the infirmities, he
would not have done. In re Russell's Estate (App. 2 Dist. 1947) 80 Cal.App.2d 711, 182 P.2d 318. Wills 
52(1); Wills  55(1)

In will contest, contestant always has burden of showing affirmatively and by preponderance of evidence that
testator, at time of executing the will, actually was of unsound mind and that such unsoundness of mind actually
affected or controlled his testamentary capacity. In re Garvey's Estate (App. 2 Dist. 1940) 38 Cal.App.2d 449,
101 P.2d 551. Wills  55(1)

In contest of will on ground of unsound mind, evidenced by alleged belief of testatrix that one or more of
testatrix' husband's relatives wanted to put her in an insane asylum, burden was upon contestants to show that
such belief was not only a mistaken belief but also that it was an insane delusion. In re Peterson's Estate (App. 1
Dist. 1936) 13 Cal.App.2d 709, 57 P.2d 584. Wills  52(5)

To overcome presumption, testator's unsoundness of mind must be shown by preponderance of evidence. In re
Smith's Estate (1926) 200 Cal. 152, 252 P. 325. Wills  52(1)

To prove insane delusion in suit to revoke probate of will, there must not only be no evidence in favor of its
truth, but clearest evidence to contrary must be produced. In re Gunther's Estate (1926) 199 Cal. 119, 248 P.
514. Wills  55(3)

Burden is on contestants of will to show mental incapacity of testator at the very time will was executed, but



incompetency need not be proved by direct evidence of his mental condition at that time, and nature of disease
with which afflicted, his mental condition, acts, and conduct, both before and after execution of will, and terms
thereof, may be considered. In re Johnson's Estate (App. 3 Dist. 1925) 72 Cal.App. 663, 237 P. 816. Wills 
53(2)

A daughter, contesting a will on the ground that the testator had an insane delusion that she was not his
daughter, first arising years after her birth, had the burden of proving that the testator had not received some
evidence or information sufficient in law to provide a basis in reason for his belief. In re Russell's Estate (1922)
189 Cal. 759, 210 P. 249. Wills  52(5)

Where a daughter contesting a will, whose relation to the testator was admitted, proved that for 42 years he
never questioned the fact, and that his attitude was uniformly that of an affectionate father, and called all the
apparently available witnesses who would be likely to know of the existence of any fact, circumstance, or
evidence affording reason for the testator's belief that she was not his daughter, and elicited from all of them
that they knew of no such fact, circumstance, or evidence, she made a sufficient prima facie case to shift the
burden of evidence, though not the burden of proof, to the proponents, and to make it incumbent upon them to
show the existence of some such evidence or information. In re Russell's Estate (1922) 189 Cal. 759, 210 P.
249. Wills  55(3)

Instruction in will contest that contestants had burden to prove insanity by preponderance of evidence, defined
as amount of evidence which produces conviction in unprejudiced mind, was erroneous, as requiring
contestants to establish insanity beyond a reasonable doubt. In re Ross' Estate (1919) 179 Cal. 629, 178 P. 510.
Wills  329(3)

Burden is on contestant to prove existence of alleged delusions of testator. In re Allen's Estate (1918) 177 Cal.
668, 171 P. 686. Wills  52(5)

Instructions that contestants must prove their case by preponderance of evidence and that burden of proving
testator's mental incapacity was upon contestants was a sufficient charge as to burden of proof. In re Willits'
Estate (1917) 175 Cal. 173, 165 P. 537. Wills  329(3)

36. Review

Where the evidence and reasonable inferences therefrom were conflicting on the issue of testamentary capacity,
trial court's determination that testator was mentally competent to make will was conclusive on appeal. In re
Haywood's Estate (App. 1 Dist. 1952) 109 Cal.App.2d 388, 240 P.2d 1028. Wills  400

§ 6101. Property which may be disposed of by will 
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A will may dispose of the following property:

(a) The testator's separate property.

(b) The one-half of the community property that belongs to the testator under Section 100.

(c) The one-half of the testator's quasi-community property that belongs to the testator under Section 101.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)
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Disposition of community property 3
Presumptions, community property 4
Unmarried persons, community property 2
Waiver of rights in community property 5

1. Community property — In general

When husband deposited community property funds in Totten trusts in favor of three of his children, children
were entitled only to one half of the funds in each account on his death, considering that each trust was an
individual community property asset in which husband had only a one-half undivided interest at time he died,
and he could pass on to third parties only that one-half interest, the other one half going to his surviving spouse.
Estate of Wilson (App. 1 Dist. 1986) 227 Cal.Rptr. 794, 183 Cal.App.3d 67. Husband And Wife  273(1);
Wills  6

On death of a married California resident the surviving spouse's half of the community property belongs to such
survivor and is not subject to the decedent's testamentary disposition in the absence of an affirmative election to
the contrary; surviving spouse's interest is not a special exception to a decedent's right to dispose of his own
property, provided out of solicitude for the survivor's personal comfort, but reflects a legal recognition of the
survivor's right of absolute ownership of a share of the fruits of a marriage unless and until such right is
voluntarily relinquished. Estate of Murphy (1976) 126 Cal.Rptr. 820, 15 Cal.3d 907, 544 P.2d 956. Husband
And Wife  272(2); Wills  6; Wills  800

When a husband's will describes the property which it gives to the wife and others in general terms, e.g., "all
my property," without affirmatively indicating any intention to deal with the wife's community property
interests, the operation of the will on community property is confined to the husband's interest and the surviving
wife is entitled to receive both her half of the community property by operation of law and any interest in the
deceased husband's share given her by the will. Estate of Murphy (1976) 126 Cal.Rptr. 820, 15 Cal.3d 907, 544
P.2d 956. Wills  782(3)

If a will is ineffectual to dispose of property, a provision thereof that testator desired his property should be
considered and treated as community property could not be carried out; but the property would be regarded as
community or separate property, according to the facts. In re Claiborne's Estate (1910) 158 Cal. 646, 112 P.
278. Wills  577

2.  —  —  Unmarried persons, community property

Where all property in intestate's estate was acquired during either putative or meretricious relationship between
intestate and woman with whom he lived after leaving his wife and all property was traceable to funds
accumulated by intestate and the woman after intestate left his wife, woman with whom intestate was living had
equivalent of a putative spousal interest in entire estate and was entitled to one-half of the estate, except for
personalty which she had given intestate, and to all property which she owned separately or as joint tenant with
right of survivorship. In re Atherley's Estate (App. 4 Dist. 1975) 119 Cal.Rptr. 41, 44 Cal.App.3d 758. Marriage

 54(1)



Where husband left first wife, changed name and married again without securing valid divorce, good-faith
putative spouse was entitled to one-half of the property in her own right, and only husband's one-half would be
considered community property, of which first wife was entitled to one-half and putative wife was entitled to
one-half, under will of husband vesting of community property in putative spouse, which was a valid
disposition under § 201.5 (repealed; see, now, § 66 and this section). Sousa v. Freitas (App. 1 Dist. 1970) 89
Cal.Rptr. 485, 10 Cal.App.3d 660. Marriage  54(1); Husband And Wife  272(2); Wills  577

3.  —  —  Disposition of community property

Even though property was not in fact community property of testator, as declared by his will, but his separate
property, and even though his heirs and legatees were not bound by his declaration that it was community
property, second clause of his will recognizing his wife's interest in community property and that "it is my
desire that she have her half interest in the said community real property and I hereby give and bequeath to her
all of my interest in and to all of said community property and all community personal property owned by me at
the time of my death", was equivalent to a declaration that his wife should have the full one-half thereof. In re
Estate of Rupley (App. 1959) 174 Cal.App.2d 597, 345 P.2d 11. Wills  577

Where will provided that all testator's estate should go in trust to his wife, and property left by testator was
community property of himself and his wife, distribution of one-half of estate to wife and one-half to trust was
proper, as against contention that all the property should have been set aside in trust. In re Tretheway's Estate
(App. 3 Dist. 1939) 32 Cal.App.2d 287, 89 P.2d 679. Wills  683

A will devising to a wife one-half of all the property "possessed" by testator, "being the same portion to which
she would be entitled in the event of all of my property being community property," showed an intent that the
wife was to have not only one-half the separate property, but one-half of the community property. In re Dargie's
Estate (1918) 179 Cal. 418, 177 P. 165. Wills  577

A clause in a will declaring "that all my estate is community property.  Realizing that she is entitled to a full
one-half of all of said estate, I intentionally make no further provision for her" — shows intention to give
testator's wife half the estate whether community property or not. In re Hartenbower's Estate (1917) 176 Cal.
400, 168 P. 560. Wills  577

Where testator, after revoking prior wills, provided that in the administration of his estate he wished all of his
property to be treated and considered as community property, adding the clause, "So much of my will I make
and declare this day to protect my wife, not yet having been fully advised of my further purposes," and then
nominated executors, such will should be construed as a valid disposition of testator's property, giving to the
wife such portion thereof as she would take under the law of succession, if the property was community
property. In re Claiborne's Estate (1910) 158 Cal. 646, 112 P. 278. Wills  577

A will of a married man, in terms disposing of all the community property, which states that it "is made with
full knowledge of property rights of husband and wife, and with the knowledge and consent of my said wife,"
indicates the intention of testator to dispose of all his property, including the interest of his wife. In re Smith's
Estate (1894) 4 Cal.Unrep. 919, 38 P. 950. Wills  577

Where a testator devised to his wife one-half "of all my property of which I may die possessed," and to his
children the remaining half, so to community property the devise to the wife was of one-half of his moiety. In re
Gilmore's Estate (1889) 81 Cal. 240, 22 P. 655. Wills  577

Where testatrix bequeathed to her husband the use and income of all her property as long as he remained a
widower, without power to dispose of or incumber the same, and with the proviso that, should he marry again,
her share in the common property should go to her children, the husband was entitled to the use and income of
the property as long as he remained a widower, and, as to the fee, the decedent died intestate. In re Reinhardt's
Estate (1887) 74 Cal. 365, 16 P. 13. Wills  614(13)

A devise to a wife of "one-half of all my estate," followed by a specific bequest of $3,000 for immediate
support, where the estate was worth nearly half a million, and the devisor had been an active, energetic business



man, accustomed to use and handle the property as his own, and the whole tenor of the will, in minor details,
indicated the testator's intent to dispose of whole, passed one-half of the whole estate held as community
property of the husband and wife. Estate of Stewart (1887) 74 Cal. 98, 15 P. 445. Wills  577

Where a husband having only common property left a will devising all his estate to his wife for life, and, after
her death to be divided between the children, she was entitled to one half absolutely in her own right, and to a
life estate in the other half under the will. Matter of Estate of Silvey (1871) 42 Cal. 210. Wills  6

4.  —  —  Presumptions, community property

In construction of a will, it will be presumed that testator knew as a matter of law that he had no power to
dispose of his wife's interest in community property, that he could only dispose of one-half of community
property without his wife's consent and, unless contrary appears from terms of will, that he did not intend to
devise or bequeath that interest in community property over which he did not have power to dispose. In re
Resler's Estate (1955) 278 P.2d 1, 43 Cal.2d 726; In re Klingenberg's Estate (1949) 210 P.2d 514, 94
Cal.App.2d 240.

Fact that testator undertook to dispose of a ring and his interest in a business would not dispel presumption that
he did not intend to devise or bequeath that interest in community property over which he did not have power to
dispose when there was nothing in will to negate his likely belief that ring and interest in business were his
separate property. In re Resler's Estate (1954) 43 Cal.2d 726, 278 P.2d 1. Evidence  89

Paragraph in will, which provided that there should be set aside to wife property, other than that specifically
devised and bequeathed, "equal in value to one-half" of the community estate, demonstrated an intent by
testator to exercise control over more than his share of community property by a substitution of property
sufficient in amount to bring widow's portion to one-half community estate and dispelled presumption that
testator meant to deal with that property only over which he had power of testamentary disposition. In re
Resler's Estate (1954) 43 Cal.2d 726, 278 P.2d 1. Wills  577

In the absence of a manifest intent on the part of testator, it will not be presumed on the part of testator that he
designed to devise or bequeath his wife's share of community property or other property of which he had no
power of testamentary disposition. In re Moore's Estate (App. 2 Dist. 1923) 62 Cal.App. 265, 216 P. 981. Wills

 487(1)

Testator is presumed to know that his wife would be entitled to one-half of all his property, which was
community property, as acknowledged by him in his will. In re Flint's Estate (1919) 179 Cal. 552, 177 P. 451.
Evidence  65

It is presumed that a will was made with knowledge that testator's power of disposition did not extend to his
widow's interest in the community property but only to his separate property and an undivided half of the
community property. In re Prager's Estate (1913) 166 Cal. 450, 137 P. 37, remittitur amended 167 Cal. 737, 141
P. 369. Wills  486

Testator is presumed to have known when he made his will that, without his wife's consent, he could dispose of
only one-half of the community property, and also, unless the contrary appears from the terms of the will, that
he did not intend to devise or bequeath an interest in the community property which he could not dispose of, but
the intention of the testator to dispose of the entire community estate, if clearly appearing from the will, must
prevail over these presumptions. In re Vogt's Estate (1908) 154 Cal. 508, 98 P. 265. Wills  490

5.  —  —  Waiver of rights in community property

Effectiveness of a testamentary disposition of a surviving spouse's community property interest to a third person
depends on the survivor's voluntary and affirmative acceptance of the will's provisions and cannot stem from
the decedent's testamentary act alone. Estate of Murphy (1976) 126 Cal.Rptr. 820, 15 Cal.3d 907, 544 P.2d 956.
Wills  800



A husband is charged with knowledge that if he makes testamentary disposition of wife's half of community
property, the law gives her right of renunciation of will, with whatever attendant benefits may flow therefrom.
In re King's Estate (1942) 19 Cal.2d 354, 121 P.2d 716. Evidence  65

6. Campaign funds

An officeholder may make a conclusive designation in his or her will as to the manner in which excess
campaign funds will be held or disposed of so long as such designation is in accordance with provisions of
Elec.C. § 12404 (repealed; see, now, § 12400).  66 Op.Atty.Gen. 331, 10-4-83.

§ 6102. Persons to whom will may dispose of property 

     •     Historical Notes     •     Research References     •     Notes of Decisions

A will may make a disposition of property to any person, including but not limited to any of the following:

(a) An individual.

(b) A corporation.

(c) An unincorporated association, society, lodge, or any branch thereof.

(d) A county, city, city and county, or any municipal corporation.

(e) Any state, including this state.

(f) The United States or any instrumentality thereof.

(g) A foreign country or a governmental entity therein.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 6102 continues Section 6102 of the repealed Probate Code without change.  This section does

not apply if the testator died before January 1, 1985.  See Section 6103.  As to the application of any
amendments made after that date, see Section 3.  For other provisions authorizing various entities to
accept testamentary gifts, see, e.g., Cal. Const. art. 9, § 9 (University of California); Cal. Const. art.
20, § 2 (Stanford University and Huntington Library); Corp.Code § 10403 (corporation for
prevention of cruelty to children or animals); Educ.Code §§ 19174 (county library), 33332 (State
Department of Education), 70028 (California Maritime Academy); Harb. & Nav.Code §§ 6074
(harbor district), 6294 (port district), 6894 (river port district); Health & Safety Code §§ 8985, 9000
(public cemetery district), 32121 (hospital district); Pub.Res.Code §§ 5101 (monuments in memory
of California pioneers), 5158, 5196 (park commissioners).  See also Gov't Code §§ 11005, 11005.1
("gifts" to state or state agency).

Background on Section 6102 of Repealed Code
Section 6102 was added by 1983 Cal.Stat. ch. 842 § 55.  The section continued the substance of former

Probate Code Section 27 (repealed by 1983 Cal.Stat. ch. 842 § 18), but omitted the obsolete
reference in the former section to repealed provisions (former Sections 259-259.2).  For background
on the provisions of this part, see the Comment to this part under the part heading. [20



Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

1991 Main Volume
Applicable where testator died on or after Jan. 1, 1985.  For provisions applicable where testator died

before Jan. 1, 1985, see § 6103 and Law Revision Commission Comments for this section.
Former § 6102, added by Stats.1983, c. 842, § 55, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see § 3.  For text of former section, see Appendix (App. § 1 et seq.) at end of

Code.
Derivation: Former § 27, enacted by Stats.1931, c. 281, p. 588, § 27, amended by Stats.1951, c. 223, p.

474, § 1; Stats.1957, c. 1785, p. 3177, § 1; Stats.1961, c. 2027, p. 4238, § 1; Stats.1970, c. 965, p.
1733, § 1.

Former § 6102, added by Stats.1983, c. 842, § 55.
Civ.C. § 1275, amended Code Am.1873-74, c. 43, p. 275, § 1; Stats.1903, c. 223, p. 258, § 1; Stats.1905,

c. 448, p. 605, § 1; Stats.1923, c. 53, p. 100,§ 1.

Research References

Law Review And Journal Commentaries

Bequest to charitable institutions. (1941) 16 Cal.St.B.J. 138.
Bequest to county to erect monument.  Stephen M. Farrand (1952) 91 Tr. & Est. 730.
Capacity of United States to receive property by will. (1949) 24 Cal.St.B.J. 79.
Criticism of probate code by draftsman thereof, as to restriction of corporations which may take by

will.  19 Cal.L.Rev. 602, 609 (1931).
Estate of devisee capable of taking property under will.  23 S.Cal.L.Rev. 635 (1950).
Execution of wills in California.  5 Cal.L.Rev. 377 (1917).
History and policy of statutes of Mortmain.  26 Cal.L.Rev. 309 (1938).
Pour-over wills: problems created by bequest to existing trust. W.S. McClanahan, 47 Cal.L.Rev. 267

(1959).
Right of United States to take under will, Probate Code, § 27.  23 S.Cal.L.Rev. 636 (1950).
School districts, discussion of bequest.  3 Cal.L.Rev. 195 (1915).
1991 Main Volume

Collateral References:

Witkin, Summary (9th ed) Corp §§45, 117
Witkin, Summary (9th ed) Wills §§69, 70
B-W Cal Civil Practice: Business Litigation §21:29
B-W Cal Civil Practice: Probate and Trust Proceedings §3:4
Cal Transactions Forms: Estate Planning §§6:2, 6:20, 6:51, 6:55, 6:92, 6:93, 19:20, 20:7
Cal Jur 3d Char §42; Corp §205; Muni §280
Term "heirs" as restricted to meaning "children".  37 ALR3d 9.
Homicide as precluding taking under will or by intestacy.  25 ALR4th 787.

Notes Of Decisions

Animals 4
Charitable or non-profit corporations 6
Conflicts of law 2
Construction and application 1



Corporations 5
Educational institutions 8
Individuals 3
Local governments 9
Unincorporated associations 7
United States 10

1. Construction and application

A competent testator may distribute his property as he desires, and the beneficiary is required to take under
terms of will so long as they are not prohibited by some law or opposed to public policy. In re Markham's Estate
(App. 2 Dist. 1941) 46 Cal.App.2d 307, 115 P.2d 866. Wills  641

2. Conflicts of law

Since no Wisconsin statute or decision covering the issue on appeal, namely, whether church which was not in
existence at termination of testamentary trust could nevertheless take its designated percentage share of the
testator's residuary estate, had been cited, and since the court of appeal had found none, it was entitled to
assume that the law of Wisconsin was in harmony with California law. Estate of Klinkner (App. 2 Dist. 1978)
151 Cal.Rptr. 20, 85 Cal.App.3d 942. Evidence  80(1)

3. Individuals

Where father and mother made mutual wills and orally agreed that their property was to be disposed of as
provided in mutual wills which were not to be changed or revoked, father was estopped from disposing of his
assets, including mother's community property share, to anyone other than daughter named in will; father took
mother's share subject to, and limited by, conditions of the agreement, and father's share became burdened with
same obligation and limitation. In re Sisk's Estate (App. 2 Dist. 1969) 75 Cal.Rptr. 549, 269 Cal.App.2d 823.
Wills  63

One sentenced to serve less than life in the state penitentiary is capable of inheriting real estate. In re
Dickinson's Estate (App. 2 Dist. 1942) 51 Cal.App.2d 638, 125 P.2d 542. Convicts  1

4. Animals

Testatrix who left residuum to defendant, a close friend and companion for 25 years, and to her pet dog
intended to make a disposition of all of residue of estate to defendant and the dog in equal shares, as affecting
question of whether testatrix' niece and her only heir-at-law was entitled to one-half of residue since a dog
cannot be beneficiary under a will. In re Estate of Russell (1968) 70 Cal.Rptr. 561, 69 Cal.2d 200, 444 P.2d
353. Wills  10; Wills  473; Wills  627(1)

5. Corporations

Since testator expressly required that the institutional entities under residuary clause be in existence at the time
of trust's termination in order to take their designated percentage share of the residuary estate, the failure of that
condition worked to divest appellant church, which had not only ceased functioning as a church but also lacked
authority to so function, of its residuary interest. Estate of Klinkner (App. 2 Dist. 1978) 151 Cal.Rptr. 20, 85
Cal.App.3d 942. Wills  687(4)

Active participation of citizens in government is a part of an educational program to promote political
responsibility, even though such participation may influence legislation, and therefore, a corporation formed for
such purposes would not be deemed ineligible to receive a testamentary bequest as a corporation organized
solely for educational purposes, on theory that it engaged in activities of a political nature or attempted to
influence legislation. In re Anderson's Estate (App. 4 Dist. 1960) 3 Cal.Rptr. 697, 179 Cal.App.2d 535.
Corporations  434



Fact that political activity or the influencing of legislation which might arise as a by-product or an incidental
result of the application of educational processes to political subjects, by a corporation formed for such a
purpose, did not require a finding that corporate purposes were not "solely educational," within § 27 (repealed;
see, now, this section) authorizing testamentary dispositions to corporations formed solely for educational
purposes. In re Anderson's Estate (App. 4 Dist. 1960) 3 Cal.Rptr. 697, 179 Cal.App.2d 535. Corporations 
434

In proceedings to determine heirship, evidence sustained finding that the League of Women Voters of the
United States, a corporation organized to promote political responsibility through informed and active
participation of citizens in government, and to render such other services in the interest of education in
citizenship as might be possible, was a corporation entitled to inherit under § 27 (repealed; see, now, this
section) authorizing testamentary dispositions to corporations formed for solely educational purposes. In re
Anderson's Estate (App. 4 Dist. 1960) 3 Cal.Rptr. 697, 179 Cal.App.2d 535. Corporations  434

6. Charitable or non-profit corporations

That, with respect to will providing that charitable corporation, which came into being after testatrix' death, no
statutory provision invalidated such a disposition, did not support proposition that such corporation could take
under laws relating to wills. In re Lamb's Estate (App. 1 Dist. 1971) 97 Cal.Rptr. 46, 19 Cal.App.3d 859.
Charities  20(4)

Provisions of § 27 (repealed; see, now, this section) setting forth types of corporations to which a testamentary
disposition could be made, did not come within the category of tax exemption statutes which public policy
dictates should be strictly construed, but such code provisions represented an expression of the sovereign will
conferring the right to make testamentary disposition to designated entities. In re Anderson's Estate (App. 4
Dist. 1960) 3 Cal.Rptr. 697, 179 Cal.App.2d 535. Corporations  434

In determining whether a corporation is qualified by statute to receive a testamentary disposition, based on its
purpose, although the activities of the corporation might be indicative of the purpose for which it was formed,
they are not controlling. In re Anderson's Estate (App. 4 Dist. 1960) 3 Cal.Rptr. 697, 179 Cal.App.2d 535.
Corporations  434

In determining purposes for which a nonprofit corporation to which a testamentary disposition was made, was
formed, for purposes of determining the corporation's eligibility to receive the bequest, trial court was entitled
to accept statement of purposes set forth in the corporation's articles of incorporation and bylaws. In re
Anderson's Estate (App. 4 Dist. 1960) 3 Cal.Rptr. 697, 179 Cal.App.2d 535. Corporations  434

Bequest to the Shriners Hospital of San Francisco for the establishment of a fund to be used by the hospital for
such purposes as in the discretion of the directors of the hospital would accomplish the greatest good in the
relief of human misery, was for a charitable use and was sufficiently certain. In re Brown's Estate (App. 1956)
140 Cal.App.2d 677, 295 P.2d 566. Charities  11; Charities  21(3)

A charitable gift may be made by will to a noncharitable institution so long as the purpose of the gift remains
charitable. In re Brown's Estate (App. 1956) 140 Cal.App.2d 677, 295 P.2d 566. Charities  20(1)

Evidence sustained finding that purpose of nonprofit publishing corporation was not to support distribution of
writings or other activities hostile to religion, law, or morals nor was it a device for destruction or overthrow of
United States government so as to invalidate bequest t such corporation on ground of public policy. In re
Mealy's Estate (App. 1949) 91 Cal.App.2d 371, 204 P.2d 971. Wills  18

Associations formed for charitable objects, whether incorporated or not, are capable of taking bequests. In re
Somerville's Estate (App. 1 Dist. 1936) 12 Cal.App.2d 430, 55 P.2d 597.

7. Unincorporated associations

Legislature intended to impose limitations as to rights of inheritance upon unincorporated associations, while no



such limitations were intended for corporations. In re Carlson's Estate (App. 3 Dist. 1970) 88 Cal.Rptr. 229, 9
Cal.App.3d 479. Associations  15(.5); Corporations  434

An unincorporated association was qualified to take under a will even though its purpose was not charitable. In
re Estate of Holtermann (App. 5 Dist. 1962) 23 Cal.Rptr. 685, 206 Cal.App.2d 460. Associations  15(3)

Section 27 (repealed; see, now, this section) defined who could take under a will but did not restrict gifts to
unincorporated associations to such associations devoted to charitable purposes. In re Estate of Holtermann
(App. 5 Dist. 1962) 23 Cal.Rptr. 685, 206 Cal.App.2d 460. Associations  15(3)

Under bequest of residuary estate to the trustees of the Order of the Eastern Star Home at a designated place,
the home, which was an unincorporated charitable association, was entitled to take under the will but where the
death of the testatrix occurred within six months after the execution of the will, the home was entitled to only
one-third of the residue of the estate, and the testator died intestate as to the remaining two-thirds. In re
Clippinger's Estate (App. 1946) 75 Cal.App.2d 426, 171 P.2d 567. Charities  20(3); Wills  15

8. Educational institutions

The University of Washington was an institution which by will could take gift of residue of testatrix' estate to
aid women students who were partially or wholly self-supporting. In re Yule's Estate (App. 2 Dist. 1943) 57
Cal.App.2d 652, 135 P.2d 386. Colleges And Universities  6(3)

Section 27 (repealed; see, now, this section), providing that testamentary disposition may be made to
corporations formed for charitable and specified public purposes, included such institutions as the University of
Washington whether or not they were designated as corporations by specific legislative enactment. In re Yule's
Estate (App. 2 Dist. 1943) 57 Cal.App.2d 652, 135 P.2d 386. Colleges And Universities  6(3)

A regularly organized unincorporated educational society, governed by a constitution and regularly elected
officers, can take a bequest by will. In re Winchester's Estate (1901) 133 Cal. 271, 65 P. 475. Charities 
20(3); Colleges And Universities  6(2)

An unincorporated state university, recognized by various state statutes relating to its organization, government,
and functions as having an existence distinct from that of its regents, who were incorporated, was capable of
taking a devise, notwithstanding that its organic act provided that gifts to it could be made to the regents and to
the state. In re Royer's Estate (1899) 123 Cal. 614, 56 P. 461. Colleges And Universities  6(2)

A school district was a corporation organized for educational purposes under former Pol.C. § 1575 et seq., and
therefore could take by will. Estate of Bulmer (1881) 59 Cal. 131. Wills  10

9. Local governments

The city of Sacramento may accept and execute a trust created by a will leaving a fund to be used in the
purchase and equipment of a public park, and when the trust is accepted the city assumes the same obligations
and becomes amenable to the same regulations as apply to other trustees of such trusts, among which is the
obligation to administer the fund in accordance with the expressed wish of the testator. McKevitt v. City of
Sacramento (App. 1 Dist. 1921) 55 Cal.App. 117, 203 P. 132. Charities  20(5)

10. United States

A bequest to the United States Veterans Administration was a bequest to the United States of America,
notwithstanding that Veterans Administration was a mere governmental agency which might be abolished. In re
Hendrix' Estate (App. 1947) 77 Cal.App.2d 647, 176 P.2d 398. United States  55

§ 6103. Application of certain chapters 



     •     Historical Notes

Except as otherwise specifically provided, Chapter 1 (commencing with Section 6100), Chapter 2 (commencing
with Section 6110), Chapter 3 (commencing with Section 6120), Chapter 4 (commencing with Section 6130),
Chapter 6 (commencing with Section 6200), and Chapter 7 (commencing with Section 6300) of this division,
and Part 1 (commencing with Section 21101) of Division 11, do not apply where the testator died before
January 1, 1985, and the law applicable prior to January 1, 1985, continues to apply where the testator died
before January 1, 1985.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.  Amended by Stats.2002, c. 138 (A.B.1784), § 6.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 6103 continues Section 6103 of the repealed Probate Code without substantive change.  Section

6103 limits the application of Sections 6100-6303 in cases where the testator died before January 1,
1985, the operative date of those sections.  As to the application of any amendments made after that
date, see Section 3.  For instances where the transitional rule is otherwise specifically provided, see
Sections 6122, 6226, and 6247.

Background on Section 6103 of Repealed Code
Section 6103 was a new provision added by 1984 Cal.Stat. ch. 892 § 21.7.  See Recommendation

Relating to Revision of Wills and Intestate Succession Law, 17 Cal.L. Revision Comm'n Reports
537 (1984).  See also Communication of Law Revision Commission Concerning Assembly Bill
2290, 18 Cal.L. Revision Comm'n Reports 77, 85 (1986).  [20 Cal.L.Rev.Comm.Reports 1001
(1990)].

2002 Amendment
Section 6103 is amended to correct a cross-reference. Former Chapter 5 (rules of construction of wills)

has been repealed and is superseded by Sections 21101-21140 (rules for interpretation of
instruments).  [31 Cal.L.Rev.Comm. Reports 220 (2002)].

Historical And Statutory Notes

2002 Legislation
Stats.2002, c. 138 (A.B.1784), deleted "Chapter 5 (commencing with Section 6140)" preceding "Chapter

6", and inserted "of this division, and Part 1 (commencing with Section 2110) of Division 11,".
1991 Main Volume
Former § 6103, added by Stats.1984, c. 892, § 21.7, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see § 3.  For text of former section, see Appendix (App. § 1 et seq.) at end of

Code.
Derivation: Former § 3, added by Stats.1983, c. 842, § 3.
Former § 6103, added by Stats.1984, c. 892, § 21.7.

Collateral References:

Witkin, Summary (9th ed) Wills §§159, 232

§ 6104. Duress, menace, fraud, or undue influence; effect on execution or revocation 



     •     Historical Notes     •     Research References     •     Notes of Decisions

The execution or revocation of a will or a part of a will is ineffective to the extent the execution or revocation
was procured by duress, menace, fraud, or undue influence.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)

Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 6104 continues Section 6104 of the repealed Probate Code without change.
Background on Section 6104 of Repealed Code
Section 6104 was added by 1988 Cal.Stat. ch. 1199 § 74.  The section restated former Probate Code

Section 328.3 (added by 1983 Cal.Stat. ch. 842 § 26 and repealed by 1988 Cal.Stat. ch. 1199 § 40)
without substantive change.  For background on the provisions of this part, see the Comment to this
part under the part heading.  See also Comments to Conforming Revisions and Repeals, 19
Cal.L.Revision Comm'n Reports 1031, 1089 (1988).  [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

1991 Main Volume
Applicable where testator died on or after Jan. 1, 1985.  For provisions applicable where testator died

before Jan. 1, 1985, see § 6103 and Law Revision Commission Comments for this section.
Former § 6104, added by Stats.1988, c. 1199, § 74, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see § 3.  For text of former section, see Appendix (App. § 1 et seq.) at end of

Code.
Derivation: Former § 22, enacted by Stats.1931, c. 281, § 22.
Former § 328.3, added by Stats.1983, c. 842, § 26.
Former § 6104, added by Stats.1988, c. 1199, § 74.
Civ.C. former § 1272.

Research References

Cross References

Duress,
Generally, see Civil Code § 1569.
Fraud and undue influence, annulment of marriage, see Family Code § 2210.
Fraud and undue influence, extortion, see Penal Code § 518 et seq.
Fraud and undue influence, issues triable by and waiver of jury, see Probate Code § 8252.
Fraud and undue influence, reality or freedom of consent; causes for defeating, see Civil Code §

1567.
Fraud and mistake, rescission of contract, see Civil Code §§ 1689, 1690.
Undue influence, restoration of thing wrongfully acquired, see Civil Code §§ 1712, 1713.

Fraud,
Generally, see Civil Code § 1571 et seq.
Contracts exempting responsibility for fraud, contrary to policy of law, see Civil Code § 1668.



Damages, see Civil Code §§ 1709, 3288, 3294.
Deceit, see Civil Code § 1709 et seq.
Fraudulent instruments and transfers, see Civil Code § 3439 et seq.
Impeaching judgment for fraud, see Code of Civil Procedure § 1916.
Insurance contracts, concealment, see Insurance Code § 330 et seq.
Intent to defraud, see Penal Code § 8.
Interpretation of contract failing to express intent through fraud, see Civil Code § 1640.
Limitation of actions for relief on ground of fraud, see Code of Civil Procedure § 338.
Parol evidence to establish fraud, see Code of Civil Procedure § 1856.
Revision of contract for fraud, see Civil Code § 3399 et seq.
Specific performance barred by fraud, see Civil Code § 3391.
Statute of frauds, see Civil Code §§ 1623, 1624.

Menace, see Civil Code § 1570.
Undue influence,

Generally, see Civil Code § 1575.
Consent obtained by undue influence, see Civil Code § 1567.
Presumption of undue influence in transactions between trustee and beneficiary, see Probate Code §

16004.

Law Review And Journal Commentaries

Assessing mental capacity and susceptibility to undue influence. James E. Spar, Marc Hankin and
Ann B. Stodden, 13 Behavioral Sciences and the Law 391 (1995).

Attempted revocation prevented by fraud or undue influence.  3 Cal.L.Rev. 350 (1915).
Sufficiency of evidence of undue influence in will contests.  6 Stan.L.Rev. 91 (1953).
Undue influence in making will exercised by mail. (1949) 24 Cal.St.B.J. 44.
1991 Main Volume

Collateral References:

Witkin, Summary (9th ed) Wills §§186, 187
The Rutter Group, Probate (Ross) §3:249
B-W Cal Civil Practice: Probate and Trust Proceedings §§10:21, 10:22, 10:23, 10:59, 10:60
Cal Transactions Forms: Estate Planning §§2:24, 6:2, 19:35
Presumption or inference of undue influence from testamentary gift to relative, friend, or associate

of person preparing will or procuring its execution.  13 ALR3d 381.
Undue influence in gift to testator's attorney.  19 ALR3d 575.
Solicitation of testator to make will or specified bequest as undue influence.  48 ALR3d 961.
Disciplinary proceedings based upon attorney's naming of himself or associate as executor or

attorney for executor in will drafted by him.  57 ALR3d 703.
Partial invalidity of will: May parts of will be upheld notwithstanding failure of other parts for lack

of testamentary mental capacity or undue influence.  64 ALR3d 261.
Existence of illicit or unlawful relation between testator and beneficiary as evidence of undue

influence.  76 ALR3d 743.

Notes Of Decisions

See, also, Notes of Decisions under § 6112.

Will contests, burden of proof, see, also, Notes of Decisions under § 8252.

Affection or kindness 19
Arguments or persuasion 14
Attorneys 29



Benefit from will 28
Blood relatives 18
Burden of proof, undue influence 10
Change of will 26
Codicils 30
Condition of testator 21
Confidential relationship 11
Construction and application 1
Construction of wills, generally 2
Control over testator 15
Departure from testamentary plan or scheme 26
Fairness of will 16
False or misleading representations 4
Fraud, generally 3
Freedom of testator's thoughts 22
Husband and wife 12
Imputed conduct 27
Influence on testamentary act 23
Intent 8
Kindness 19
Mental or physical condition of testator 21
Misleading representations 4
Motive to influence testator 13
Natural objects of bounty 17
Objections by testator 25
Opportunity and motive to influence testator 13
Partial validity 31
Participation in testamentary act 24
Past wills, departure from 26
Persuasion 14
Physical condition of testator 21
Pressure on testamentary act 23
Presumptions and burden of proof, undue influence 10
Profit from will 28
Promises to testator 7
Relationship with testator 11
Relatives by blood 18
Reliance on representations 6
Religious or spiritual advisors 20
Resistance or objections by testator 25
Spiritual advisors 20
Spouses 12
Suppression of facts 5
Testamentary plan or scheme, departure from 26
Undue influence 9, 10

Undue influence - In general 9
Undue influence - Presumptions and burden of proof 10

Volition of testator 22
Wife and husband 12

1. Construction and application

"Undue influence" in the execution of a will is not the same as fraud as one may exist without the other, though



undue influence may be exerted by means of fraud, "fraud" being a distinct head of objection from importunity
and undue influence, and that is undue influence which amounts to constraint which substitutes the will of
another for that of testator, whether through a threat or fraud, but, however exercised, it must, to avoid the will,
destroy testator's free agency when the instrument is made. In re Snowball's Estate (1910) 157 Cal. 301, 107 P.
598. Wills  155.1

2. Construction of wills, generally

No two wills are exactly alike and very few are sufficiently similar in the wording of the dispositive provisions
so that decision interpreting one would be of any great help in interpreting another. Matter of Newmark's Estate
(App. 2 Dist. 1977) 136 Cal.Rptr. 628, 67 Cal.App.3d 350. Courts  89

A will must be construed according to the testator's intention as expressed therein and such intention must be
given effect if possible, and each case depends on its own particular facts and precedents are of small value. In
re Estate of Stadler (App. 3 Dist. 1960) 2 Cal.Rptr. 515, 177 Cal.App.2d 709. Courts  89; Wills  440

3. Fraud, generally

Proof of fraud invalidating a will must necessarily be largely or wholly circumstantial, and contestant is not
required to prove every fact and conclusion of fact on which the issue depends, but legitimate and reasonable
inferences may be drawn from every fact proved, and any inference fairly deducible is as much proved for the
purpose of making out a prima facie case as if it had been directly proved. In re Newhall's Estate (1923) 190
Cal. 709, 214 P. 231. Wills  166(12)

It is not necessary that there should be evidence that the fraud relied upon as invalidating the will was practiced
at the very time of the making of the will, but, if belief in fraud previously practiced persisted at the execution,
so that but for its persistence the will would not have been different, the fraud vitiates the will. In re Newhall's
Estate (1923) 190 Cal. 709, 214 P. 231. Wills  153

Mere fraud does not constitute undue influence, but is an entirely separate and distinct ground for invalidating a
will. In re Morcel's Estate (1912) 162 Cal. 188, 121 P. 733.

Fraudulent representations, which will invalidate a will, must have been made prior to or at the time of its
execution. In re Ricks' Estate (1911) 160 Cal. 450, 117 P. 532. Wills  153

Where a will is contested for fraud a finding that no fraud or misrepresentation was practiced on testator "at the
very time" he signed the will and codicil was immaterial, since, on an issue of fraud, the particular time at
which the fraudulent representations were made is immaterial. In re Benton's Estate (1901) 131 Cal. 472, 63 P.
775. Wills  158

4. False or misleading representations

False representations constitute fraud requiring denial of probate of will, if evidence shows that representations
were designed to, and did, deceive testator into making a will different in its terms from that which he would
have made had he not been misled, though there is no proof that they were used as pressure on the mind of the
testator. In re Pohlmann's Estate (App. 1 Dist. 1949) 89 Cal.App.2d 563, 201 P.2d 446. Wills  153

Evidence that testatrix made statement that sole residuary legatee had informed her that one or more of relatives
of testatrix' husband wanted to put her in an insane asylum was insufficient to sustain finding of fraud on part of
sole residuary legatee in absence of proof that, even if statement had been made by legatee, legatee's statement
was false. In re Peterson's Estate (App. 1 Dist. 1936) 13 Cal.App.2d 709, 57 P.2d 584. Wills  166(11)

Conceding alleged misrepresentations to have been matters of opinion, they could yet, if designedly and
unfairly used as part of a scheme to overcome the will of the testatrix, be regarded as undue influence. In re
Stoddart's Estate (1917) 174 Cal. 606, 163 P. 1010. Wills  155.5

Evidence of false representations, made by a beneficiary charged with undue influence, to testatrix as to the



amount of property received by contestant from his father, or influence testatrix to practically exclude
contestant from her will, was admissible. In re Snowball's Estate (1910) 157 Cal. 301, 107 P. 598. Wills 
164(5)

Where false representations were made to induce the cancellation of a will and the making of a new one more
favorable to the person making the representations, the fact that he believed some of the representations to be
true did not render the will so procured valid. In re Arnold's Estate (1905) 147 Cal. 583, 82 P. 252. Wills 
153

5. Suppression of facts

In attempt to overthrow will which testator had dictated to son to have transcribed failure of son to correct
testator's mistaken belief, expressed during dictation, and shown by property disposition, that one of daughters
was liquor and drug addict did not show fraud, in absence of any showing that son had basis for knowing
whether belief was correct or not. In re Shay's Estate (1925) 196 Cal. 355, 237 P. 1079. Wills  166(10)

Withholding by physician from testatrix of opinion that she would die soon was not only the withholding of the
belief of the physician, where the progress of the disease as indicated by the symptoms justified only a
prognosis of its early termination, but was the suppression of a fact that could be considered in a contest of a
will wherein the physician was charged with fraud. In re Nutt's Estate (1919) 181 Cal. 522, 185 P. 393. Wills

 153

6. Reliance on representations

Generally, the question whether false and fraudulent representations so affected the mind of a testator as to bear
upon his testamentary disposition is a question of fact. In re Monks' Estate (App. 4 Dist. 1941) 48 Cal.App.2d
603, 120 P.2d 167, appeal dismissed 63 S.Ct. 50, 317 U.S. 590, 87 L.Ed. 483, rehearing denied 63 S.Ct. 323,
317 U.S. 711, 87 L.Ed. 566. Wills  324(3)

In proceedings to contest a will for fraudulent misrepresentations by the residuary legatee that he was free to
marry testatrix, declarations by testatrix out of the presence of that legatee to the effect that she believed her
marriage to him was legal are admissible, not as evidence of the facts therein stated, but to show her state of
mind. In re Carson's Estate (1920) 184 Cal. 437, 194 P. 5. Wills  165(1)

In proceedings to contest a will for the fraud of the residuary legatee in representing he was free to marry when
he married testatrix, evidence that shortly after her marriage testatrix transferred her bank account into the joint
names of herself and the residuary legatee was admissible, as tending to show that the bequests to the legatee
contained in the will, executed a month after the marriage, were made because of the belief of testatrix her
marriage was lawful. In re Carson's Estate (1920) 184 Cal. 437, 194 P. 5. Wills  164(1)

7. Promises to testator

Fact that beneficiaries in favor of whom testatrix changed will exerted every effort to ingratiate themselves with
her and to win her favor by promising to give her personal care as long as she lived was not sufficient of itself
to establish undue influence. In re Doty's Estate (App. 1 Dist. 1949) 89 Cal.App.2d 747, 201 P.2d 823. Wills

 155.4

The validity of will is not imperiled when executed so as to give all or a substantial part of estate to one
beneficiary on beneficiary's promise, honestly made, to carry out testator's wishes concerning intended
beneficiaries. In re Rabinowitz' Estate (App. 2 Dist. 1943) 58 Cal.App.2d 106, 135 P.2d 579. Wills  153

A will executed on the faith of a promise, honestly made, that the sole beneficiary would distribute a part of the
estate among certain charities cannot be said to have been procured by fraud. In re Everts' Estate (1912) 163
Cal. 449, 125 P. 1058. Wills  155.1

The fact of a testator's direction to the proponent to pay certain charitable institutions certain sums, and of the
proponent's assent thereto, was not evidence that the execution of the will was procured by undue influence.



Estate of Brooks (1880) 54 Cal. 471. Wills  166(1)

8. Intent

To invalidate will, undue influence must have been used with intent to violate legal or equitable rights and for
improper purpose, such as destruction of testator's desire, intention and determination at time and in very act of
making will. In re Greuner's Estate (App. 1 Dist. 1939) 31 Cal.App.2d 161, 87 P.2d 872. Wills  155.1

In a will contest, on the issue of fraud and undue influence, evidence as to whether certain representations made
by one of the proponents to decedent were fraudulent was admissible as tending to show an attempt to prejudice
contestant in the eyes of decedent. In re McDonald's Estate (1923) 191 Cal. 161, 215 P. 545. Wills  164(5)

Intent is a necessary element of fraud inducing execution of a will. In re Newhall's Estate (1923) 190 Cal. 709,
214 P. 231. Wills  153

Where a will was contested on the ground that it was induced by false representations, findings that it was so
induced, but without a finding that proponent knew the representations were false, or that he did not believe
them to be true, were insufficient to establish that the will was induced by fraud. In re Benton's Estate (1901)
131 Cal. 472, 63 P. 775. Wills  153

Where the probate of a will is contested on the ground that proponent induced its execution by fraud, findings
of fact that proponent did make such representations were insufficient to show fraud, in the absence of a finding
that the representations were false, made with intent to deceive or induce testator to make the will, or made
before its execution. In re Benton's Estate (1901) 131 Cal. 472, 63 P. 775. Wills  153

9. Undue influence — In general

The indicia of undue influence are that provisions of will were unnatural, that the dispositions of will were at
variance with intentions of decedent, as expressed before and after its execution, that relation existing between
the chief beneficiaries and decedent afforded former opportunity to control testamentary act, that decedent's
mental and physical condition was such as to permit a subversion of decedent's freedom of will, and that chief
beneficiaries under will were active in procuring instrument to be executed. In re Davison's Estate (1967) 64
Cal.Rptr. 514, 256 Cal.App.2d 807; In re Lingenfelter's Estate (1952) 241 P.2d 990, 38 Cal.2d 571.

Where there is no direct evidence of exertion of undue influence and it is claimed that evidence of
circumstances are sufficient to shift burden of proof on that issue to proponent, such evidence must show
relations between one charged with exercising undue influence and testator affording former opportunity to
control testamentary act, that testator's condition was such as to permit of a subversion of freedom of will, that
there was activity on part of person charged with exercising undue influence and that such person unduly
profited as beneficiary under will. In re Hilker's Estate (1948) 194 P.2d 132, 85 Cal.App.2d 680; In re
Llewellyn's Estate (1948) 189 P.2d 822, 83 Cal.App.2d 534, hearing denied 191 P.2d 419, 83 Cal.App.2d 534.

Decedent's will was the product of undue influence, where he was mentally immature and trusted anyone who
was friendly to him, where the testamentary dispositions were at variance with his intentions expressed both
before and after the will's execution, where the will was unnatural in that he left his entire estate to two nephews
he hardly knew, to the exclusion of a sister with whom he had a long, close relationship, and where the nephew
who was the chief beneficiary of the will not only had an opportunity to control decedent's testamentary act
through his father, the decedent's brother, but actively participated in his father's activities in that regard. In re
Franco's Estate (App. 5 Dist. 1975) 122 Cal.Rptr. 661, 50 Cal.App.3d 374, rehearing denied and modified 123
Cal.Rptr. 458, 50 Cal.App.3d 374. Wills  155.1; Wills  156

"Undue influence" is that kind of influence or supremacy of one mind over another by which the latter is
prevented from acting according to his own wish or judgment. In re Estate of De Mont (App. 1955) 132
Cal.App.2d 720, 282 P.2d 963. Wills  155.1

In determining undue influence, court will consider whether will cut off natural objects of testator's bounty,



whether there was a variance between terms of will and expressed intentions of testator, whether there was an
opportunity afforded by legatee's relationship to testator to influence testator, whether testator's mental and
physical condition was such as to permit a subversion of his freedom of will, and whether beneficiary was
active in procuring execution of will. In re Williams' Estate (App. 1950) 99 Cal.App.2d 302, 221 P.2d 714.
Wills  155.1

Facts indicative of undue influence are unnatural provisions of will, contrary to expressed desire of testator,
disposition of property contrary to expressed intention of testator, a confidential relationship of beneficiary of
the will who thereby secures undue benefits, age, infirmity or circumstances rendering testator subject to
influence or subversion of his free will or consent, and wrongful activity in securing execution of the will. In re
Abert's Estate (App. 1949) 91 Cal.App.2d 50, 204 P.2d 347. Wills  166(1)

"Undue influence," as used in will contest, is relative, that is, influence which reaches stage of being undue
influence is not at all the same in every case, and accordingly, every case must be viewed in its own particular
setting. In re Bucher's Estate (App. 2 Dist. 1941) 48 Cal.App.2d 465, 120 P.2d 44. Wills  155.1

Where, in a contest of a will because of undue influence, it appeared that the testator was of sound mind, in the
active management of his affairs; that he was a lawyer, and drew the will himself; that the will remained in his
possession for three years, from the date of its execution to the date of his death; and there was no evidence that
the will was executed at a time other than its date, or that his wife was present when it was made, or that she
requested the testator to make a will, or that she made a suggestion with reference to it, or that she knew of its
existence until after her husband's death — there was no evidence sufficient to show that the wife unduly
influenced the testator. In re Donovan's Estate (1903) 140 Cal. 390, 73 P. 1081. Wills  166(2)

10.  —  —  Presumption and burden of proof, undue influence

See, also, Notes of Decisions under § 8252.

In an undue influence case, where the relationship between the parties is that of parent and child, and the parent
relies on the child for advice in business matters, a gift inter vivos which is without consideration and where the
parent does not have independent advice, is presumed to be fraudulent and to have been made under undue
influence; the burden of proof then shifts to the child to show that the transaction was free from fraud and undue
influence, and in all particulars fair. Estate of Stephens (2002) 122 Cal.Rptr.2d 358, 28 Cal.4th 665, 49 P.3d
1093. Gifts  47(3)

The presumption of undue influence by a child over a parent making an inter vivos gift may be rebutted by
evidence that the act in question had its genesis in the mind of the parent, and that he was not goaded to a
completion by any act of such child. Estate of Stephens (2002) 122 Cal.Rptr.2d 358, 28 Cal.4th 665, 49 P.3d
1093. Gifts  47(3)

A child's burden of proof in a case of alleged undue influence over a parent's inter vivos gift is by a
preponderance of the evidence. Estate of Stephens (2002) 122 Cal.Rptr.2d 358, 28 Cal.4th 665, 49 P.3d 1093.
Gifts  49(2)

Where beneficiary who unduly profits from will occupies confidential relationship towards testator and there is
proof of activity on his part in procuring preparation or execution of will, rebuttable presumption of undue
influence arises. Camperi v. Chiechi (App. 1955) 134 Cal.App.2d 485, 286 P.2d 399. Wills  163(4)

To set aside a will on ground of undue influence, evidence must show that pressure was brought to bear directly
on the testamentary act, and the burden of proof, in absence of a confidential relationship, is on the contestant.
In re Dunne's Estate (App. 2 Dist. 1955) 130 Cal.App.2d 216, 278 P.2d 733. Wills  155.1; Wills 
163(2)

A suspicion of undue influence is not sufficient to overthrow a will. In re Dunne's Estate (App. 2 Dist. 1955)
130 Cal.App.2d 216, 278 P.2d 733. Wills  166(12)



Fiduciary relationship between niece, who was sole heir in aunt's will and who had been conveyed all her real
property, and aunt constituted basis for presumption of exercise of undue influence by niece in securing through
will and deeds property rightfully belonging to promisee of valid oral agreement by aunt to make will. West v.
Stainback (App. 2 Dist. 1952) 108 Cal.App.2d 806, 240 P.2d 366. Deeds  196(3); Wills  163(2)

Where a person sustains a confidential relation to testator, is active in preparation or a will and unduly profits
by its terms, a presumption of undue influence arises casting burden of showing that will was not product of
undue influence on proponent of will, and presumption created by combination of three elements is in itself a
species of evidence which proponent must overcome before she can prevail. In re Rugani's Estate (App. 1 Dist.
1952) 108 Cal.App.2d 624, 239 P.2d 500. Wills  163(4)

Presumption of undue influence existing where person who sustained confidential relation to testator and was
active in preparation of will unduly profited by its terms is evidence and standing alone it supports a finding
against contradictory evidence. In re Rugani's Estate (App. 1 Dist. 1952) 108 Cal.App.2d 624, 239 P.2d 500.
Wills  163(4)

Where evidence established a confidential relationship existing between proponent of will and his father at time
of execution thereof, that proponent was active in procuring the will, and dominated the volition of the testator
and that he unduly profited by the instrument, burden shifted to the proponent to show that the will was not the
product of his undue influence. In re Abert's Estate (App. 1949) 91 Cal.App.2d 50, 204 P.2d 347. Wills 
163(2)

In contest by testatrix's surviving husband of will leaving testatrix's interest in community property to her son
by a former marriage, evidence established that a confidential relationship existed between testatrix's son and
his wife who procured execution of the will, that son and his wife were active in preparation and execution of
the will, and that son and his wife unduly profited by the will, so as to place on the son the burden of showing
that the will was not induced by undue influence. In re Trefren's Estate (App. 1 Dist. 1948) 86 Cal.App.2d 139,
194 P.2d 574. Wills  166(2)

The burden is on contestants of will to show undue influence, and in meeting that burden it is not sufficient for
them merely to show circumstances consistent with exercise of undue influence, but they must show
circumstances which are inconsistent with freedom of action on part of testatrix. In re Agnew's Estate (App. 2
Dist. 1944) 65 Cal.App.2d 553, 151 P.2d 126. Wills  163(1)

Burden of showing freedom from undue influence in execution of a will is not cast upon a beneficiary who
sustained no confidential relationship toward testator and who did not participate in procuring execution of will.
In re Lewis' Estate (App. 2 Dist. 1944) 64 Cal.App.2d 480, 149 P.2d 51. Wills  163(1)

11. Relationship with testator

In will contest, evidence that testatrix gave stepdaughter's husband money for his personal uses, that
stepdaughter assumed care of testatrix' home, and that both were chosen by testatrix as her companions from
among nieces and nephews who might have served her, was sufficient to support a finding of confidential
relationship. In re Doty's Estate (App. 1 Dist. 1949) 89 Cal.App.2d 747, 201 P.2d 823. Wills  166(2)

In will contest, evidence that testator had characterized proponent as "stingy", "greedy" and "grasping", that
testator had refused to give proponent his "lock box keys" upon request, and that testator had refused to sign a
will presented to him by proponent, negatived any inference that trust and confidence was reposed by testator in
integrity of proponent, his brother, as would establish existence of a confidential relationship between them. In
re Llewellyn's Estate (App. 2 Dist. 1948) 83 Cal.App.2d 534, 189 P.2d 822, hearing denied 83 Cal.App.2d 534,
191 P.2d 419. Wills  166(2)

That an illicit relation existed between testator and legatee when will was executed did not give rise to a
presumption of undue influence nor of itself justify an inference of undue influence. In re Spaulding's Estate
(App. 1947) 83 Cal.App.2d 15, 187 P.2d 889. Wills  163(3)



In will contest where decree in guardianship proceeding had been admitted in evidence and decree found that
testator had been under the dominating influence of a certain witness, an agreement between testator and such
witness was properly admitted in evidence to show relation of parties and as bearing on credibility of such
witness. In re Krause's Estate (App. 1 Dist. 1945) 71 Cal.App.2d 719, 163 P.2d 505. Wills  322

Intimacy of association is not proof of domination and no inference of undue influence in execution of will is to
be drawn from mere existence of confidential or intimate relationship. In re Muller's Estate (App. 2 Dist. 1936)
14 Cal.App.2d 129, 57 P.2d 994. Wills  166(2)

That an intimate and affectionate relation existed between a testatrix and her aunt, sole beneficiary under her
will, did not give rise to a presumption of undue influence. In re Anderson's Estate (1921) 185 Cal. 700, 198 P.
407. Wills  163(2)

12. Spouses

Where testator executed a will giving to his wife, with whom he was living, all of his property except the sum
of $2, which was given to testator's children by a prior marriage, and wife of testator was active in procuring
execution of such will, there was a presumption of undue influence on part of testator's wife, and burden was on
her to overcome such presumption on petition for probate of will. In re Schlyen's Estate (App. 1951) 105
Cal.App.2d 648, 234 P.2d 211. Wills  163(2)

Activity of testator's wife in procuring execution of will, naming her as principal beneficiary, must be shown to
raise presumption of her undue influence over testator, even if confidential relationship existed between them
solely because of husband and wife relationship. In re Greenhill's Estate (App. 1950) 99 Cal.App.2d 155, 221
P.2d 310. Wills  163(2)

A fiduciary relationship exists between husband and wife with respect to issue of undue influence in a will
contest, and where such relationship is combined with unduly profiting by the will, and its being unnatural, and
activity on part of proponent in procuring its execution, there is persuasive evidence of undue influence. In re
Teel's Estate (1944) 25 Cal.2d 520, 154 P.2d 384. Wills  166(2)

In will contest, evidence that proponent and another were, at time will was executed and had been for some
years before, living together as man and wife, was admissible for purpose of showing bias of the other in favor
of the proponent. In re Wolleb's Estate (App. 1 Dist. 1943) 56 Cal.App.2d 488, 132 P.2d 864. Wills  164(4)

It cannot be presumed, because a wife has ample opportunity and inducement to exert "undue influence" over
husband in making a will, that she has done so, and in order to justify setting aside will on ground of "undue
influence" it must be shown that wife has exerted her influence for an improper purpose. In re Comino's Estate
(App. 3 Dist. 1942) 55 Cal.App.2d 806, 131 P.2d 599. Wills  163(2)

13. Opportunity and motive to influence testator

Mere opportunity to influence mind of testator, though coupled with an interest or a motive to do so, will not
authorize setting aside will for undue influence. In re Welch's Estate (1954) 272 P.2d 512, 43 Cal.2d 173; In re
Arnold's Estate (1940) 107 P.2d 25, 16 Cal.2d 573.

Mere proof of opportunity to influence the testator's mind, even when coupled with an interest or motive to do
so, will not sustain finding of undue influence, in absence of testimony showing that there was pressure
operating directly on the testamentary act. In re Bould's Estate (App. 1955) 135 Cal.App.2d 260, 287 P.2d 8,
hearing denied 135 Cal.App.2d 260, 289 P.2d 15. Wills  166(7)

In order to warrant setting aside will on ground of undue influence, there must be substantial proof, direct or
circumstantial, of pressure which overpowers volition of testator and operates directly upon testamentary acts,
and suspicion that undue influence may have been used and proof of opportunity, even coupled with interest or
motive, are insufficient to establish undue influence. In re Lombardi's Estate (App. 1 Dist. 1954) 128
Cal.App.2d 606, 276 P.2d 67. Wills  166(1); Wills  166(7)



Mere opportunity to influence mind of testator even when coupled with interest or motive to do so, is not alone
sufficient to show exercise of undue influence. In re Lingenfelter's Estate (1952) 38 Cal.2d 571, 241 P.2d 990.
Wills  155.1

Mere general influence, not brought to bear on testamentary act, is insufficient to invalidate will, but, to effect
such result, influence must be used directly to procure will and amount to coercion destroying testator's free
agency, and mere opportunity to influence testator's mind is not sufficient, though coupled with interest or
motive to do so. In re King's Estate (App. 1944) 63 Cal.App.2d 365, 146 P.2d 952. Wills  159

Undue influence necessary to set aside a will must amount to coercion destroying the free agency on the part of
testatrix, and opportunity to influence the mind of testatrix, even coupled with an interest, is not sufficient. In re
Clarke's Estate (App. 2 Dist. 1944) 62 Cal.App.2d 228, 144 P.2d 425. Wills  155.1

Opportunity to exert undue influence does not warrant inference that will was not free act of testator. In re
Muller's Estate (App. 2 Dist. 1936) 14 Cal.App.2d 129, 57 P.2d 994. Wills  163(8)

In proceedings to revoke the probate of a will on the ground of undue influence, evidence that certain property
standing in the name of a sister of decedent, who it was alleged procured the execution of the will by undue
influence, was in fact the property of decedent, was not admissible on the theory that the sister would have been
more greatly tempted to influence decedent to make a will in her favor if the property to be derived by her was
greater than she would have if it were less. In re Parkinson's Estate (1923) 190 Cal. 475, 213 P. 259. Wills 
164(1)

14. Arguments or persuasion

In order to exert undue influence in obtaining execution of a will, it is not necessary that the beneficiary of that
influence be in the presence of the testator, if the circumstances are such that pressure may be exerted by means
other than oral persuasion. In re Pohlmann's Estate (App. 1 Dist. 1949) 89 Cal.App.2d 563, 201 P.2d 446. Wills
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The mere fact that testator was influenced by another's arguments or entreaties is insufficient to constitute
"undue influence". In re Tribbey's Estate (App. 2 Dist. 1943) 58 Cal.App.2d 100, 135 P.2d 603. Wills 
155.3

A wife may legitimately urge upon her husband her views of the manner in which he should dispose of his
property by will, and if she is able to convince him that what she urges is the proper thing for him to do, or
otherwise inspire in him a real desire to do it, a finding of undue influence cannot be based on her urgency, but
her influence may become "undue influence" if carried to the extent of overriding husband's volition and
destroying his free agency. In re Hettermann's Estate (App. 2 Dist. 1941) 48 Cal.App.2d 263, 119 P.2d 788.
Wills  157

The mere fact that testator was influenced by arguments or entreaties of another is insufficient to constitute
undue influence, but pressure must have reached point where testator's mind gave way before it, so that his
action in response thereto did not represent his conviction or desire, but that of another. In re Greuner's Estate
(App. 1 Dist. 1939) 31 Cal.App.2d 161, 87 P.2d 872. Wills  155.1

Declarations of proponent of a will, made to testatrix years after its execution, evidencing merely his opposition
to changing it to the advantage of contestant, are insufficient to show undue influence or fraud on his part. In re
Ricks' Estate (1911) 160 Cal. 450, 117 P. 532. Wills  166(1)

The mere fact that testator's wife urged on him the propriety of leaving his property to her, though he had
children by a former wife, does not constitute undue influence. Herwick v. Langford (1895) 108 Cal. 608, 41 P.
701. Wills  155.3

15. Control over testator

Fact that one, who allegedly exercised undue influence on testator, had power or ability to control the



testamentary act may be established by a variety of circumstances, such as control over testator's business
affairs, dependency of testator on one, who allegedly exercised undue influence, for care and attention, or
domination on part of one, who allegedly exercised undue influence, and subserviency on part of testator. In re
Washington's Estate (App. 2 Dist. 1953) 116 Cal.App.2d 139, 253 P.2d 60. Wills  166(12)

Circumstances attending execution of will by testatrix, who is dangerously ill, at time when she is surrounded
exclusively by those who benefit by will, are subject to close scrutiny. In re Miller's Estate (App. 1 Dist. 1936)
16 Cal.App.2d 154, 60 P.2d 498. Wills  166(8)

In a will contest on ground of undue influence, contestant children had the right to show that beneficiaries
having decedent in charge at time of dangerous illnesses did not notify contestants thereof. In re Gallo's Estate
(App. 3 Dist. 1923) 61 Cal.App. 163, 214 P. 496. Wills  164(5)

The circumstances attending the execution of a will by a testator who is dangerously ill, and expecting to die, at
a time when he is surrounded exclusively by those who benefit by it, are subject to close scrutiny, and
successful efforts of beneficiaries to keep contestants out of testator's presence at times vital to beneficiaries'
purpose, as alleged in the petition, are entitled to weight. In re Gallo's Estate (App. 3 Dist. 1923) 61 Cal.App.
163, 214 P. 496. Wills  166(12)

Where the niece of testatrix, who had expressed her intention to break up the intimacy between testatrix and her
sister, was sent for during testatrix's last illness, and shortly after her arrival differences arose between the
testatrix and her sister, ending in the sister leaving the house and the niece held long whispered conversations
with testatrix, who was in an enfeebled mental and physical condition, and appeared to be dominated by her
niece, and at the close of one of these conversations deceased sent for her niece's husband, and a will was made
in his favor, facts justified a verdict of undue influence in the procurement of the will. In re Kendrick's Estate
(1900) 130 Cal. 360, 62 P. 605. Wills  166(9)

16. Fairness of will

Where fiduciary relationship is combined with unduly profiting by will, its being unnatural, and activity on part
of proponent in procuring its execution, there is persuasive evidence of undue influence. In re Jamison's Estate
(1953) 41 Cal.2d 1, 256 P.2d 984. Wills  166(2)

Where it appears that disposition of estate is inspired by reasons which were present in mind of decedent, no
inference is to be derived from fact that provisions of writing are apparently unjust to natural objects of
decedent's bounty, and whether decedent's reasons may appear to be just or adequate is not open to inquiry. In
re Williams' Estate (App. 1950) 99 Cal.App.2d 302, 221 P.2d 714. Wills  166(5)

A presumption of undue influence arises where testator is aged and feeble, leaves the bulk of his property to
children with whom he lives to exclusion of others for whom he has always manifested affection or where
testator actually reposes trust and confidence in the person with whom he lives. In re Abert's Estate (App. 1949)
91 Cal.App.2d 50, 204 P.2d 347. Wills  163(2); Wills  163(6)

Fact that a will is not as fair and just as it might have been is only a circumstance to be considered with
evidence tending to show want of testamentary capacity, undue influence, or fraud. In re Doty's Estate (App. 1
Dist. 1949) 89 Cal.App.2d 747, 201 P.2d 823. Wills  55(10); Wills  166(5)

Undue influence to avoid a will must destroy the free agency of the testator at the time and in the very act of
making the will and must bear directly upon the testamentary act, and fact that a testator makes a foolish,
unnatural, or unjust will does not show undue influence. In re Carson's Estate (App. 1925) 74 Cal.App. 48, 239
P. 364. Wills  158; Wills  159

That contestant children owned little or no property was admissible in will contest, because it would be more
unnatural for a parent to disinherit children having limited means of support. In re Gallo's Estate (App. 3 Dist.
1923) 61 Cal.App. 163, 214 P. 496. Wills  164(3)



That a will was unnatural, in that it did not give a son and daughter that share of the property which they were
entitled to expect, does not of itself show undue influence. In re Lavinburg's Estate (1911) 161 Cal. 536, 119 P.
915. Wills  166(5)

17. Natural objects of bounty

In will contest on ground of undue influence, jury was entitled to consider, as part of its setting, whether it was
a usual thing for testatrix to bequeath her entire estate to her personal physician, where she had known
physician for less than two years and there was no basis for such bounty on part of physician. In re Bucher's
Estate (App. 2 Dist. 1941) 48 Cal.App.2d 465, 120 P.2d 44. Wills  164(3)

Nephews are not necessarily the "natural objects of bounty" of an aunt, as regards question whether will
bequeathing property to legatees who were not related by blood to testatrix was unnatural so as to create
inference that will was procured by undue influence. In re Jacobs' Estate (App. 4 Dist. 1938) 24 Cal.App.2d
649, 76 P.2d 128. Wills  163(6)

Where next of kin are collaterals and one or more are unprovided for in will, pretermitted persons, in order to
establish that instrument is unnatural, must show affirmatively that they had peculiar or superior claims to
decedent's bounty, and, if no such claim is adduced, instrument cannot be held to be unnatural; collateral heirs
not being natural objects of bounty. In re Easton's Estate (App. 1934) 140 Cal.App. 367, 35 P.2d 614. Wills

 163(6)

18. Blood relatives

Consanguinity of itself does not create a fiduciary relationship between testator and one who had purportedly
exercised undue influence in procuring execution of will. In re Lingenfelter's Estate (1952) 38 Cal.2d 571, 241
P.2d 990. Wills  157

Blood relationship is important and material circumstance in considering whether confidential relationship
exists between testator and another. In re Llewellyn's Estate (App. 2 Dist. 1948) 83 Cal.App.2d 534, 189 P.2d
822, hearing denied 83 Cal.App.2d 534, 191 P.2d 419. Wills  157

The mere relation of parent and child between a testator and a beneficiary of a will does not raise a presumption
of "undue influence". In re Clark's Estate (App. 2 Dist. 1942) 55 Cal.App.2d 85, 129 P.2d 969. Wills 
163(2)

19. Affection or kindness

Influence gained by kindness and affection will not be regarded as "undue" if no imposition or fraud be
practiced, even though it induced testator to make an unjust disposition of his property in favor of those who
have contributed to his comfort and ministered to his wants, if such disposition is voluntarily made. In re
Bould's Estate (App. 1955) 135 Cal.App.2d 260, 287 P.2d 8, hearing denied 135 Cal.App.2d 260, 289 P.2d 15.
Wills  155.4

Conduct inspiring affection and gratitude does not constitute undue influence. In re Dunne's Estate (App. 2 Dist.
1955) 130 Cal.App.2d 216, 278 P.2d 733. Wills  155.4

Good feeling, won from testatrix by acts themselves not to be condemned, does not invalidate will though
services may be rendered to induce testamentary favor. In re Doty's Estate (App. 1 Dist. 1949) 89 Cal.App.2d
747, 201 P.2d 823. Wills  155.4

Influence gained by kindness and affection will not be regarded as undue, if no imposition or fraud be practiced
on the testator, and if his disposition of his property is voluntarily made. In re Carson's Estate (App. 1925) 74
Cal.App. 48, 239 P. 364. Wills  155.4

20. Religious or spiritual advisors



Evidence that stranger, posing as pastor, and wife, became spiritual advisers to and lived with helpless, elderly,
and ill testatrix, who was a religious woman, sustained finding that confidential relationship existed between
deceased and adviser and wife with opportunity to exercise undue influence in procuring execution of will in
their favor. In re Brown's Estate (App. 1 Dist. 1948) 89 Cal.App.2d 496, 200 P.2d 888. Wills  166(2)

Evidence that strangers posed as spiritual advisers to religious, elderly and ill testatrix, assumed complete
control of her life, and prevented friends from seeing her, justified denial of probate of will in their favor as
beneficiaries on ground of undue influence and justified granting of probate of earlier holograph leaving
property to friend who had rendered personal and financial aid for many years. In re Brown's Estate (App. 1
Dist. 1948) 89 Cal.App.2d 496, 200 P.2d 888. Wills  166(2)

Devisee who was spiritual adviser to testatrix who executed will while confined in hospital suffering from
incurable disease had burden to show that will was not result of undue influence of devisee who also was active
in preparation of the will, notwithstanding will was executed out of presence of devisee. In re Miller's Estate
(App. 1 Dist. 1936) 16 Cal.App.2d 154, 60 P.2d 498. Wills  163(2)

In proceeding to contest will for lack of testamentary capacity and for fraud and undue influence, evidence that
proponent, a spiritualist, convinced decedent that deceased wife was urging him to join her and to make will in
favor of proponent, sustained judgment denying probate. In re Bishop's Estate (1934) 2 Cal.2d 132, 39 P.2d
201. Wills  166(1)

21. Mental or physical condition of testator

In will contest, issues of sound mind and undue influence is each a distinct ground of contest and they are
related only to the extent that the trier of fact may consider the decedent's state of mind as bearing upon his
ability to resist importunity. In re Woehr's Estate (App. 1958) 166 Cal.App.2d 4, 332 P.2d 818. Wills 
164(7); Wills  324(2); Wills  324(3)

Evidence that testator was on hospital's critical list, with his death expected at any moment, when he signed
will, that house physician, just two hours before will was signed, ceased questioning testator because further
questioning might cause his death, that he was given pantopon, morphine and quinidine shortly after heart
attack resulting in his death, and that he was in pain and nauseated shortly before signing will, was admissible
as material in ascertaining effect of influence alleged to have been exerted over him by his wife, but insufficient
to rebut presumption of his testamentary capacity. In re Greenhill's Estate (App. 1950) 99 Cal.App.2d 155, 221
P.2d 310. Wills  55(5); Wills  164(7)

Soundness of mind and body does not imply immunity from undue influence. In re Little's Estate (App. 2 Dist.
1937) 23 Cal.App.2d 40, 72 P.2d 213. Wills  156

In will contest, evidence of declarations of decedent which were not part of res gestæ or execution of purported
will was admissible on issue of undue influence as tending to throw light on mental state of decedent, and
feeling and attitude toward beneficiaries. In re Sproston's Estate (1935) 4 Cal.2d 717, 52 P.2d 924. Wills 
165(1)

Testator's advanced age was properly considered in determining undue influence. In re Nelson's Estate (App. 1
Dist. 1933) 134 Cal.App. 561, 25 P.2d 871. Wills  164(7)

That testator executed will during attack of auto-intoxication, in presence of sole beneficiary, did not establish
undue influence, as matter of law. In re Smith's Estate (1926) 200 Cal. 152, 252 P. 325. Wills  324(3)

Evidence to justify setting aside a will for undue influence, consisting simply in the pressure of importunity and
entreaty, must be very strong in the case of a testator of normal strength of mind, in the full possession of his
faculties, unimpaired by infirmity. In re Anderson's Estate (1921) 185 Cal. 700, 198 P. 407. Wills  166(1)

In the contest of a will on the ground of undue influence, a request by testatrix of her husband that he protect
her against her aunt, sole beneficiary under the will, was admissible, though hearsay, it indicating her then state



of mind toward her aunt, which was material, having a reasonably direct bearing on what her mental attitude
may have been when she executed the will not long before. In re Anderson's Estate (1921) 185 Cal. 700, 198 P.
407. Wills  165(4)

Declarations of testatrix, not part of the res gestæ, are admissible, on a contest of her will giving all her property
to one of her children, not to prove the exercise of undue influence on her, but only to illustrate her relations to
her children, her feelings towards them, and her condition of mind or belief as to their respective claims or
rights to participate in her estate. In re Ricks' Estate (1911) 160 Cal. 467, 117 P. 539. Wills  165(2)

Statements or declarations of a testator, whether made before or after the execution of the will, are not
competent as direct evidence of undue influence, but are only admissible to show the mental condition of the
testator at the time of making the will, and his susceptibility to the influences by which he was surrounded at
the time. In re Donovan's Estate (1903) 140 Cal. 390, 73 P. 1081. Wills  165(1)

22. Volition of testator

A will may not be held invalid on the ground of undue influence unless there is an actual showing of some sort
of pressure which overpowered the mind and mastered the volition of the testator at the very moment of
execution of the will. In re Kerr's Estate (1954) 274 P.2d 234, 127 Cal.App.2d 521; In re Del Fosse's Estate
(1945) 154 P.2d 734, 67 Cal.App.2d 490.

To justify setting aside will on ground of undue influence, circumstances inconsistent with voluntary action by
testator must be shown, and merely proving circumstances consistent with exercise of undue influence is not
sufficient. In re Welch's Estate (1954) 272 P.2d 512, 43 Cal.2d 173; In re Lombardi's Estate (1954) 276 P.2d 67,
128 Cal.App.2d 606.

Will is obtained under undue influence, where improper pressure or other unfair conduct overcomes testator's
volition, resulting in his execution of paper representing, not his will but that of another. In re Gill's Estate
(1936) 58 P.2d 734, 14 Cal.App.2d 526; In re Stoddard's Estate (1917) 163 P. 1010, 174 Cal. 606.

Refusal to permit contestant in will contest to ask medical expert whether testator in his general mental
condition would be swayed by influence of any person, while improper, was not prejudicial in view of expert's
additional testimony revealing testator's deteriorated mental condition, his inability to understand what he was
signing and that he was not of sound and disposing mind. In re Duhaney's Estate (App. 1 Dist. 1966) 54
Cal.Rptr. 838, 246 Cal.App.2d 653. Wills  400

Undue influence which justifies setting aside of will must be such as deprives testator of his free agency,
destroys freedom of his purpose, and renders testamentary instrument expression of will of another rather than
his own, and it must operate at time will is made. Camperi v. Chiechi (App. 1955) 134 Cal.App.2d 485, 286
P.2d 399. Wills  155.1

Declarations of testator may be proved for purpose of showing a subordination of testator to the will of one who
allegedly exercised undue influence on testator. In re Washington's Estate (App. 2 Dist. 1953) 116 Cal.App.2d
139, 253 P.2d 60. Wills  165(1)

To constitute "undue influence", the evidence must show that the person charged exercised such control over
testator that his mind and will were subjugated to the will of the person unduly benefiting from provisions of
will. In re Haywood's Estate (App. 1 Dist. 1952) 109 Cal.App.2d 388, 240 P.2d 1028. Wills  155.1

The indicia of undue influence may be explained and rebutted by testimony of persons present when instrument
was executed by proof that testator gave instructions for preparation of instrument and by evidence that he
subsequently affirmed or expressed approval of its provisions. In re Merrick's Estate (App. 1 Dist. 1949) 93
Cal.App.2d 624, 209 P.2d 666. Wills  163(1)

To invalidate will on ground of "undue influence", evidence must be produced that pressure was brought to bear
directly on testamentary act, but it must amount to proof, not merely raise suspicion, and such evidence has



force of proof only when circumstances inconsistent with claim that will was testator's spontaneous act are
proven. In re Tribbey's Estate (App. 2 Dist. 1943) 58 Cal.App.2d 100, 135 P.2d 603. Wills  166(12)

Testator's age and weakened condition, relations affording legatee opportunity to control testamentary act, and
legatee's activity in procuring execution of will, cast upon legatee obligation of presenting evidence of volition
of testator. In re Nelson's Estate (App. 1 Dist. 1933) 134 Cal.App. 561, 25 P.2d 871. Wills  163(1)

Proponent was required to present evidence of volition of testatrix. In re Graves' Estate (1927) 202 Cal. 258,
259 P. 935. Wills  166(1); Wills  324(3)

23. Influence on testamentary act

"Undue influence" warranting repudiation of a will must be such as in effect destroys a testator's free agency,
and substitutes for his own, another person's will, and mere general influence, however strong or controlling,
not brought to bear on testamentary act, is not sufficient. In re Trefren's Estate (1948) 194 P.2d 574, 86
Cal.App.2d 139; In re Clarke's Estate (1944) 144 P.2d 425, 62 Cal.App.2d 228; In re Easton's Estate (1934) 35
P.2d 614, 140 Cal.App. 367.

It is not enough to show a confidential relation between testator and the party exerting the influence, but it must
also be shown that such influence was operating when the will was executed, and that the will was the result of
such influence. In re Bryson's Estate (1923) 217 P. 525, 191 Cal. 521; In re Wall's Estate (1921) 200 P. 929,
187 Cal. 50.

The reasons for and effects of undue influence must be measured as of time of execution of testamentary
instrument, and the result cannot be influenced by later occurrences. In re Webster's Estate (App. 4 Dist. 1943)
59 Cal.App.2d 1, 137 P.2d 751. Wills  158

"Undue influence" to be sufficient to deny probate of a will must have been exerted either at the time of or prior
to the execution of the testamentary document, and its effect must be discernible in the very act either by
circumstances or by direct proof. In re Monks' Estate (App. 4 Dist. 1941) 48 Cal.App.2d 603, 120 P.2d 167,
appeal dismissed 63 S.Ct. 50, 317 U.S. 590, 87 L.Ed. 483, rehearing denied 63 S.Ct. 323, 317 U.S. 711, 87
L.Ed. 566. Wills  158

That a day or two elapsed between making of will and previous conversation between testator and wife
indicating that wife demanded that testator sign will which wife had had prepared and threatened him with
divorce and her suicide and other troubles if he did not sign, and that he was not convinced but had yielded to
wife's pressure, was insufficient to overcome inference of "undue influence" which could be drawn from wife's
demands and threats. In re Hettermann's Estate (App. 2 Dist. 1941) 48 Cal.App.2d 263, 119 P.2d 788. Wills

 166(2)

That testator lived nearly 15 years after executing will should be considered by jury in passing on question
whether wife exerted undue influence on husband, but did not necessarily prove that will was not a product of
undue influence, where jury could have found from the evidence that the influence may have persisted through
the years and prevented any change of the will. In re Hettermann's Estate (App. 2 Dist. 1941) 48 Cal.App.2d
263, 119 P.2d 788. Wills  166(2)

General influence not brought to bear upon testamentary act is not "undue influence", but there must be proof
that the influence was used directly to procure the will, and such proof exists where evidence is of such nature
as to warrant inference that will was direct result of influence exerted for purpose of procuring will, and was not
natural result of uncontrolled will of testator. In re Hettermann's Estate (App. 2 Dist. 1941) 48 Cal.App.2d 263,
119 P.2d 788. Wills  166(1)

A party using undue influence over testator need not be present in person at time of execution of will to
invalidate it, if such influence is present to constrain testator from exercising his free will. In re Greuner's Estate
(App. 1 Dist. 1939) 31 Cal.App.2d 161, 87 P.2d 872. Wills  158



A will may not be held invalid on ground of undue influence, however unnatural and at variance with testator's
expressions as to his intentions regarding his relatives or natural objects of his bounty it may appear to be, in
absence of actual showing of some sort of pressure which overpowered testator's mind and mastered his volition
at very moment of will's execution. In re Burns' Estate (App. 2 Dist. 1938) 26 Cal.App.2d 741, 80 P.2d 77.
Wills  155.1

Preparation of will by lawyer who obtained all information regarding will from beneficiary, and who was
neither requested, nor given opportunity, to consult testatrix, was evidence against good faith of beneficiary
who allegedly exercised undue influence. In re Hartley's Estate (App. 1934) 137 Cal.App. 630, 31 P.2d 240.
Wills  166(4)

Whenever the declarations of the testator constitute narratives of the exercise of the undue influence, or of the
effect of such influence upon him, they are inadmissible for that purpose, whether made before or after the
execution of the will, but, if made at the time of its execution, they may be admissible, if they are so made as to
constitute part of the res gestæ; and, if they are of such character that they also reveal his condition of mind,
they may be admissible for that purpose, though not of the res gestæ, but their effect must be carefully limited
to the question of his condition of mind, and they must not be considered as narrations of the exercise or effect
of the undue influence. In re Arnold's Estate (1905) 147 Cal. 583, 82 P. 252. Wills  165(2)

24. Participation in testamentary act

To impose on beneficiary under will burden of proof to show that will was not induced by coercion or fraud, a
confidential relation between him and testator is not sufficient, and there must be activity on his part in
preparation of will. In re Lewis' Estate (1944) 149 P.2d 51, 64 Cal.App.2d 480; In re Baird's Estate (1917) 168
P. 561, 176 Cal. 381.

Existence of confidential relationship, even with addition of personal interest and motive to subvert a testator's
will, does not give rise to presumption of undue influence so as to shift burden of proof to proponent unless
there was activity on the part of the one occupying confidential role, and such activity must have been in
preparation of the will. In re Bould's Estate (App. 1955) 135 Cal.App.2d 260, 287 P.2d 8, hearing denied 135
Cal.App.2d 260, 289 P.2d 15. Wills  163(2)

A person sustaining a confidential relation to testator and actually participating in procuring execution of will
under which he unduly profits as a beneficiary has burden of showing that will was not induced by coercion,
undue influence or fraud. In re Llewellyn's Estate (App. 2 Dist. 1948) 83 Cal.App.2d 534, 189 P.2d 822,
hearing denied 83 Cal.App.2d 534, 191 P.2d 419. Wills  163(2)

Contracting, at request of testator, the attorney who prepared will, and procuring attendance of a witness at
request of attorney did not constitute "participation", as element of undue influence. In re Llewellyn's Estate
(App. 2 Dist. 1948) 83 Cal.App.2d 534, 189 P.2d 822, hearing denied 83 Cal.App.2d 534, 191 P.2d 419. Wills

 155.1

A proponent of will who was not active in procuring execution thereof, but merely followed in instructions of
testatrix in calling on lawyer and conveying lawyer's message to testatrix, did not have burden of showing
absence of undue influence. In re Ewan's Estate (App. 2 Dist. 1944) 67 Cal.App.2d 111, 153 P.2d 782. Wills

 163(4)

Confidential relationship and opportunity to influence testator are not sufficient to overthrow will, without
showing beneficiary's actual participation in making will. In re Thompson's Estate (1927) 200 Cal. 410, 253 P.
697. Wills  157

Presumption of undue influence by beneficiary is not raised by proof of interest and opportunity or confidential
relation alone, but arises only when beneficiary has been active in preparation or participated in execution of
will. In re Holloway's Estate (1925) 195 Cal. 711, 235 P. 1012. Wills  163(1)

The activity of testatrix's aunt, in the procurement of a will making her the beneficiary, was not such as to raise



a presumption of undue influence, where she obtained a letter of introduction to the lawyer who prepared the
draft of the will, and went with the testatrix to his office, where she remained in an outer room during testatrix's
interview with him, as the activity necessary to give rise to such a presumption must be in the use of the relation
between the beneficiary and testatrix for the overcoming of the will of the latter. In re Anderson's Estate (1921)
185 Cal. 700, 198 P. 407. Wills  163(5)

25. Resistance or objections by testator

Statements by a testator 26 days after the execution of his will and 2 days prior to his death, that he had been
talked into making the will and cutting his boy off without a cent, were inadmissible in the issue of undue
influence. In re Jones' Estate (1913) 135 P. 288, 166 Cal. 108; In re Jones' Estate (1913) 135 P. 293, first case,
166 Cal. 778.

In will contest, evidence that testatrix, prior to execution of holographic will as requested by a son, made
statements, prior to signing of will, that she did not wish to execute requested will leaving everything to the son,
but that it was necessary for her to do so, so that son could get her out of foreign country and into the United
States, was admissible not only to ascertain testatrix's state of mind, but in support of charge of undue influence.
In re Pohlmann's Estate (App. 1 Dist. 1949) 89 Cal.App.2d 563, 201 P.2d 446. Wills  165(5)

26. Departure from testamentary plan or scheme

Where a testator shows a continuity of purpose running through his former wills and codicils which indicates a
settled intent or a consistent state of mind on his part as to the manner of distributing his estate, that is entitled
to be considered in determining whether or not testator was in possession of a disposing mind and testamentary
capacity and was free from undue influence. In re Hart's Estate (App. 1951) 107 Cal.App.2d 60, 236 P.2d 884.
Wills  54(5); Wills  165(5)

Changes of testamentary intention are frequently explicable, and if circumstances disclose an adequate reason
for a departure from provisions of an earlier will, fact of conflicting intention must be deemed to be without
probative force or effect. In re Williams' Estate (App. 1950) 99 Cal.App.2d 302, 221 P.2d 714. Wills 
166(6)

In contest by testatrix's husband of will leaving testatrix's half interest in community property to testatrix's son
by a prior marriage, testimony as to declarations made by testatrix within six months prior to making of will
that testatrix desired to leave her property to husband, was properly admitted for purpose of showing undue
influence. In re Trefren's Estate (App. 1 Dist. 1948) 86 Cal.App.2d 139, 194 P.2d 574. Wills  165(5)

Where there are facts explanatory of conflict between will offered for probate and prior wills and circumstances
disclose an adequate reason for a departure from the prior will, the fact of conflicting intention must be deemed
to be without probative force. In re Llewellyn's Estate (App. 2 Dist. 1948) 83 Cal.App.2d 534, 189 P.2d 822,
hearing denied 83 Cal.App.2d 534, 191 P.2d 419. Wills  166(1)

The circumstance that provisions of will, executed before instrument propounded as will, are harmonious or
consistent with those of such instrument, tends to rebut allegation of imposition or undue influence over
testator, and, if he is shown to have executed earlier writing voluntarily, implication is that later instrument was
not procured by imposition or undue influence. In re King's Estate (App. 1944) 63 Cal.App.2d 365, 146 P.2d
952. Wills  166(6)

In a will contest, evidence of a conversation between testatrix and a contestant 10 months prior to the execution
of the will, in which testatrix stated she wished to make a will, and that she would leave the other contestant
$3,000 or $4,000, the children $1,000 apiece, and the ranch to "you boys," and that L., her daughter, already
had enough, was admissible as bearing on testatrix's state of mind with reference to her various children, and
particularly toward contestants; the will being materially different from the disposition mentioned. In re
Snowball's Estate (1910) 157 Cal. 301, 107 P. 598. Wills  165(2)



27. Imputed conduct

Father's activities in exerting undue influence on his brother in respect to the latter's execution of a will were
imputable to son who was the chief beneficiary of the will. In re Franco's Estate (App. 5 Dist. 1975) 122
Cal.Rptr. 661, 50 Cal.App.3d 374, rehearing denied and modified 123 Cal.Rptr. 458, 50 Cal.App.3d 374. Wills

 157

It is not the law that confidential adviser who has opportunity to influence a testatrix and aids her in making of
the will must directly benefit as a devisee thereunder for the burden of going ahead to shift to the protestants in
the will contest and if the beneficiary is a spouse of the confidential adviser the activity of the latter may be
imputed to the former. In re Lekos' Estate (App. 1 Dist. 1952) 109 Cal.App.2d 42, 240 P.2d 387. Wills 
158; Wills  163(2)

Where a wife is active in obtaining the preparation and execution of a contested will making her husband sole
beneficiary, wife's activity is imputed to the husband. In re Trefren's Estate (App. 1 Dist. 1948) 86 Cal.App.2d
139, 194 P.2d 574. Wills  158

28. Profit from will

Where testatrix, who was survived by a husband and children, held title to real property to which her mother
would have had no right of inheritance in absence of a will, and will leaving such property to mother was
executed in hospital two hours before death of testatrix, and mother aided testatrix in signing will, presumption
of undue influence applied. In re Harkleroad's Estate (App. 4 Dist. 1943) 62 Cal.App.2d 60, 144 P.2d 88. Wills

 163(2)

Whether or not one exercising undue influence on testatrix profited, or will profit, by the will is immaterial. In
re Bixler's Estate (1924) 194 Cal. 585, 229 P. 704. Wills  155.1

29. Attorneys

Entire will was invalid due to attorney's exercise of undue influence over testator given that attorney's influence
permeated entire will; attorney actively participated in drafting testator's notes which were used to prepare will,
influenced testator to substitute attorney's charity for those previously selected by testator, and attorney
controlled testator's business dealings for attorney's personal benefit. Estate of Auen (App. 1 Dist. 1994) 35
Cal.Rptr.2d 557, 30 Cal.App.4th 300. Wills  161

Attorney's "undue influence" over testator/client was established by evidence that attorney exploited close
relationship with testator by improperly involving herself in testator's business dealings, and in drafting
disputed will to further attorney's interest regardless of effect on testator. Estate of Auen (App. 1 Dist. 1994) 35
Cal.Rptr.2d 557, 30 Cal.App.4th 300. Wills  166(2)

When attorney by advice or action takes part in preparation or execution of will, presumption of undue
influence arising from confidential or fiduciary relationship is applicable where will benefits attorney and, to
rebut presumption, attorney by clear and satisfactory evidence must prove that he took no unfair advantage and
that he reminded testatrix of natural objects of her bounty. Estate of Clegg (App. 1 Dist. 1978) 151 Cal.Rptr.
158, 87 Cal.App.3d 594. Wills  163(2); Wills  166(2)

Where attorney aided testatrix in execution of will and codicil, and was named as cotrustee and coexecutor
under will, fees earned by attorney through practice of law in carrying out his duties under will did not
constitute undue profits raising presumption of undue influence in execution of testamentary instruments
through confidential relationship. In re Dobrzensky's Estate (App. 1951) 105 Cal.App.2d 134, 232 P.2d 886.
Wills  163(2)

Where relation of attorney and client exists between testatrix and beneficiary under will, burden is upon
beneficiary to overcome presumption of fraud and unfair dealing. In re Johnson's Estate (App. 2 Dist. 1948) 85
Cal.App.2d 760, 193 P.2d 782. Wills  163(2)



Where testator's attorney was a beneficiary of will, beneficiaries had burden in will contest of producing
evidence that no undue influence was used. In re Keizur's Estate (App. 2 Dist. 1944) 64 Cal.App.2d 117, 148
P.2d 116. Wills  163(4)

Evidence that testator was old and feeble and suffering from disease, and that will was drawn by attorney
named as one of residuary legatees raises presumption that will was procured by undue influence of such
attorney, or will, at least, require proponent to show what did actually occur at time of execution and prior
thereto, determinative of presence of absence of undue influence. In re Erickson's Estate (App. 1934) 140
Cal.App. 520, 35 P.2d 628, remittitur amended 4 Cal.App.2d 602, 41 P.2d 939. Wills  163(4)

That an attorney of the testatrix who drew a will, and was present at the time it was signed and witnessed, was
named therein as executor and trustee will not raise a presumption of undue influence. In re Kilborn's Estate
(1912) 162 Cal. 4, 120 P. 762. Wills  163(2)

30. Codicils

Addition of holographic codicil to handwritten will, on the same paper, naming sole beneficiary under will as
executor and republishing will, two years after execution thereof, had the effect of re-execution of will and
removed any possible taint of undue influence with respect to procurement of will, in absence of any evidence
that codicil was the product of undue influence. In re Welch's Estate (1954) 43 Cal.2d 173, 272 P.2d 512. Wills

 160(1)

Where codicil does not change manner or extent of testamentary disposition in will proper, question of undue
influence must be determined solely by reference to acts bearing upon execution of codicil. In re Estate of
Horton (App. 1932) 128 Cal.App. 249, 17 P.2d 184. Wills  155.1

31. Partial validity

If only a part of a will is affected by undue influence, that part may be rejected as void, but the remainder,
which is the outcome of the free action of the testator, ought to be sustained, if it is not inconsistent with and
can be separated from the part which is invalid, and should be admitted to probate. In re Webster's Estate (App.
1941) 43 Cal.App.2d 6, 110 P.2d 81, rehearing denied 43 Cal.App.2d 6, 111 P.2d 355. Wills  161

Generally, if the whole will is the result of the presence of undue influence, probate of the whole will must be
refused. In re Webster's Estate (App. 1941) 43 Cal.App.2d 6, 110 P.2d 81, rehearing denied 43 Cal.App.2d 6,
111 P.2d 355. Wills  161

Fraudulent misrepresentations by the residuary legatee that he was the lawful husband of testatrix, whereby
testatrix was induced to make him the residuary legatee and executor, do not invalidate the will as to other
legatees, in the absence of any showing that the bequests to them were affected in any way by the
misrepresentations. In re Carson's Estate (1920) 184 Cal. 437, 194 P. 5. Wills  160(.5)

Where will is void because of undue influence and mental incapacity, provision therein prohibiting heirs from
contesting it is also invalid, and when alleged requires no answer from contesting heirs. In re Baker's Estate
(1917) 176 Cal. 430, 168 P. 881. Wills  161

§ 6105. Conditional validity 

     •     Historical Notes     •     Notes of Decisions

A will, the validity of which is made conditional by its own terms, shall be admitted to probate or rejected, or
denied effect after admission to probate, in conformity with the condition.

CREDIT(S)
(Stats.1990, c. 79 (A.B.759), § 14, operative July 1, 1991.)



Historical Notes

Law Revision Commission Comments

1990 Enactment
Section 6105 continues Section 6105 of the repealed Probate Code without change.
Background on Section 6105 of Repealed Code
Section 6105 was added by 1988 Cal.Stat. ch. 1199 § 74.5.  The section restated former Probate Code

Section 328.7 (added by 1983 Cal.Stat. ch. 842 § 27 and repealed by 1988 Cal.Stat. ch. 1199 § 40)
without substantive change.  For background on the provisions of this part, see the Comment to this
part under the part heading.  See also Comments to Conforming Revisions and Repeals, 19 Cal.L.
Revision Comm'n Reports 1031, 1089 (1988).  [20 Cal.L.Rev.Comm.Reports 1001 (1990)].

Historical And Statutory Notes

1991 Main Volume
Applicable where testator died on or after Jan. 1, 1985.  For provisions applicable where testator died

before Jan. 1, 1985, see § 6103 and Law Revision Commission Comments for this section.
Former § 6105, added by Stats.1988, c. 1199, § 74.5, relating to similar subject matter, was repealed by

Stats.1990, c. 79 (A.B.759), § 13, operative July 1, 1991.
Transitional provisions, see § 3.  For text of former section, see Appendix (App. § 1 et seq.) at end of

Code.
Derivation: Former § 24, enacted by Stats.1931, c. 281, § 24.
Former § 328.7, added by Stats.1983, c. 842, § 27.
Former § 6105, added by Stats.1988, c. 1199, § 74.5.
Civ.C. former § 1281.
1991 Main Volume

Collateral References:

 Cal Digest of Official Reports 3d Series, Wills §20.
Proper execution of self-proving affidavit as validating or otherwise curing defect in execution of

will itself.  1 ALR5th 965.

Notes Of Decisions

Evidence of condition 2
Limited purpose or operation 1

1. Limited purpose or operation

To establish that a will is conditional, the will must contain language which clearly indicates a purpose to limit
its operation, and the instrument will not be deemed conditional when it can reasonably be held that testator
using the language in question is merely expressing motive or inducement to make the will. In re Desmond's
Estate (App. 1 Dist. 1963) 35 Cal.Rptr. 737, 223 Cal.App.2d 211. Wills  80

To establish a condition, the will must contain language which clearly indicates purpose to limit its operation
and it is not to be deemed conditional when it reasonably can be held that testator was merely expressing
inducement to make it. In re Moulton's Estate (App. 1 Dist. 1959) 1 Cal.Rptr. 407, 176 Cal.App.2d 87. Wills

 80

Construed in light of circumstances surrounding execution and delivery of document and decedent's subsequent



conduct, will evinced no intent on part of testator to make it conditional, notwithstanding use therein of
language "if there is anything happen to me tonight". In re Del Val's Estate (App. 1958) 159 Cal.App.2d 600,
323 P.2d 1011. Wills  80

In order to require denial of admission of writing to probate on ground that death of testator did not occur in
circumstances contemplated by him, writing must contain language which fairly indicates a purpose to limit its
operation. In re Taylor's Estate (App. 1953) 119 Cal.App.2d 574, 259 P.2d 1014. Wills  80

Where W. made a will containing the following clause: "I am about to sail for China, and in case of my death
while performing the journey, I desire the following disposition of my estate" and he made the voyage,
returned, and made other voyages, finally dying in port, the will was conditional, and was made of no effect by
W.'s return from the voyage indicated. In re White's Estate (1878) Myr. 157.

2. Evidence of condition

Circumstances which court may take into consideration, in determining whether deceased regarded contingency
as relating to motive inducing making of will rather than as condition to its becoming operative, differ in each
case, but generally include those surrounding execution of document and its delivery, testator's state of health,
his plans for the future, preservation of document, particularly after contingency has failed, instructions upon
delivery, subsequent declarations of testator, lack of another subsequent will, lack of alternative disposition of
property and amount of estate disposed of by instrument. In re Del Val's Estate (App. 1958) 159 Cal.App.2d
600, 323 P.2d 1011. Wills  80

Test for determining whether will is conditional is whether testator intended by language used to make
happening of possibility referred to a condition precedent to operation of will, in which case the instrument is
not entitled to probate if condition is not fulfilled, or whether testator stated possibility of happening merely as
motive or reason which led to making of instrument. In re Taylor's Estate (App. 1953) 119 Cal.App.2d 574, 259
P.2d 1014. Wills  80

Words "in case Davie Jones gets me out in the South Pacific ocean" in will of testator who was about to embark
on hazardous voyage during wartime were intended as explanations as to why he made his will at that time and
did not constitute a condition precedent to operation of will in view of extrinsic evidence that testator delivered
will to someone else for preservation, that testator preserved will until his death eight years later, and that
testator made declarations, after his return, about will to legatee. In re Taylor's Estate (App. 1953) 119
Cal.App.2d 574, 259 P.2d 1014. Wills  80

PUBLIC CONTRACT CODE

DIVISION 2. GENERAL PROVISIONS

Part 2. Contracting By State Agencies

Chapter 2. State Acquisition Of Goods And Services



Article 2. Approval Of Contracts

§ 10295.3. Contracts for acquisition of goods or services between state agency and contractor;
discrimination against employees with domestic partners; definitions; application of section; conditions;
confidentiality; waiver of section requirements; violation of section 

     •     Historical Notes     •     Research References

(a)(1) Notwithstanding any other provision of law, no state agency may enter into any contract for the
acquisition of goods or services in the amount of one hundred thousand dollars ($100,000) or more with a
contractor who, in the provision of benefits, discriminates between employees with spouses and employees with
domestic partners, or discriminates between the domestic partners and spouses of those employees.

(2) For purposes of this section, "contract" includes contracts with a cumulative amount of one hundred
thousand dollars ($100,000) or more per contractor in each fiscal year.

(3) For purposes of this section, "domestic partner" means one of two persons who has filed a declaration of
domestic partnership with the Secretary of State pursuant to Division 2.5 (commencing with Section 297) of the
Family Code.

(4)(A) Subject to subparagraph (B), this section does not apply to any contracts executed or amended prior to
January 1, 2007, or to bid packages advertised and made available to the public, or any competitive or sealed
bids received by the state, prior to January 1, 2007, unless and until those contracts or property contracts are
amended after December 31, 2006, and would otherwise be subject to this section.

(B) If a duration of a contract executed or amended prior to January 1, 2007, is for more than one year going
beyond January 1, 2008, this section shall apply to the contract on January 1, 2008.

(5) The requirements of this section shall apply only to those portions of a contractor's operations that occur
under any of the following conditions:

(A) Within the state.

(B) On real property outside the state if the property is owned by the state or if the state has a right to occupy
the property, and if the contractor's presence at that location is connected to a contract with the state.

(C) Elsewhere in the United States where work related to a state contract is being performed.

(b) Contractors shall treat as confidential to the maximum extent allowed by law or by the requirement of the
contractor's insurance provider, any request by an employee or applicant for employment for domestic partner
or spousal benefits or any documentation of eligibility for domestic partner or spousal benefits submitted by an
employee or applicant for employment.

(c) After taking all reasonable measures to find a contractor that complies with this section as determined by the
state agency, the requirements of this section may be waived under any of the following circumstances:

(1) Whenever there is only one prospective contractor willing to enter into a specific contract with the state
agency.

(2) If the contract is necessary to respond to an emergency, as determined by the state agency, that endangers
the public health, welfare, or safety, or the contract is necessary for the provision of essential services, and no
entity that complies with the requirements of this section capable of responding to the emergency is
immediately available.



(3) Where the requirements of this section violate, or are inconsistent with, the terms or conditions of a grant,
subvention, or agreement, provided that a good faith attempt has been made by the agency to change the terms
or conditions of any grant, subvention, or agreement to authorize application of this section.

(4) Where the contractor is providing wholesale or bulk water, power, or natural gas, the conveyance or
transmission of the same, or ancillary services, as required for assuring reliable services in accordance with
good utility practice, provided that the purchase of the same may not practically be accomplished through the
standard competitive bidding procedures, and further provided that this exemption does not apply to contractors
providing direct retail services to end users.

(d)(1) If there is a difference in the cost to provide a certain benefit to a domestic partner or spouse, the
contractor is not deemed to be in violation of this section so long as it permits the employee to pay any excess
costs.

(2) The contractor is not deemed to discriminate in the provision of benefits if the contractor, in providing the
benefits, pays the actual costs incurred in obtaining the benefit.

(3) In the event a contractor is unable to provide a certain benefit, despite taking reasonable measures to do so,
the contractor may not be deemed to discriminate in the provision of benefits.

(4) For any contracts executed or amended on or after July 1, 2004, and prior to January 1, 2007, and to bid
packages advertised and made available to the public, or any competitive or sealed bids received by the state, on
or after July 1, 2004, and prior to January 1, 2007, unless and until those contracts or bid packages are amended
after June 30, 2004, but prior to January 1, 2007, and would otherwise be subject to this section, a contractor
may require an employee to pay the costs of providing additional benefits that are offered to comply with this
section if an employee elects to have the additional benefits.  This paragraph shall not be construed to permit a
contractor to require an employee to cover the costs of providing any benefits, which have otherwise been
provided to all employees regardless of marital or domestic partner status.

(e) A contractor is not deemed to be in violation of this section if the contractor does any of the following:

(1) Offers the same benefits to employees with domestic partners and employees with spouses and offers the
same benefits to domestic partners and spouses of employees.

(2) Elects to provide the same benefits to individuals that are provided to employees' spouses and employees'
domestic partners.

(3) Elects to provide benefits on a basis unrelated to an employee's marital status or domestic partnership status,
including, but not limited to, allowing each employee to designate a legally domiciled member of the
employee's household as being eligible for benefits.

(4) Elects not to provide benefits to employees based on their marital status or domestic partnership status, or
elects not to provide benefits to employees' spouses and to employees' domestic partners.

(f)(1) Every contract subject to this chapter shall contain a statement by which the contractor certifies that the
contractor is in compliance with this section.

(2) The department or other contracting agency shall enforce this section pursuant to its existing enforcement
powers.

(3)(A) If a contractor falsely certifies that it is in compliance with this section, the contract with that contractor
shall be subject to Article 9 (commencing with Section 10420), unless, within a time period specified by the
department or other contracting agency, the contractor provides to the department or agency proof that it has
complied, or is in the process of complying, with this section.

(B) The application of the remedies or penalties contained in Article 9 (commencing with Section 10420) to a
contract subject to this chapter shall not preclude the application of any existing remedies otherwise available to



the department or other contracting agency under its existing enforcement powers.

(g) Nothing in this section is intended to regulate the contracting practices of any local jurisdiction.

(h) This section shall be construed so as not to conflict with applicable federal laws, rules, or regulations.  In the
event that a court or agency of competent jurisdiction holds that federal law, rule, or regulation invalidates any
clause, sentence, paragraph, or section of this code or the application thereof to any person or circumstances, it
is the intent of the state that the court or agency sever that clause, sentence, paragraph, or section so that the
remainder of this section shall remain in effect.

CREDIT(S)
(Added by Stats.2003, c. 752 (A.B.17), § 1.  Amended by Stats.2004, c. 183 (A.B.3082), § 284.)

Historical Notes

Historical And Statutory Notes

2004 Legislation
Subordination of legislation by Stats.2004, c. 183 (A.B.3082), to other 2004 legislation, see Historical

and Statutory Notes under Business and Professions Code § 511.3.
2004 Main Volume
Section 2 of Stats.2003, c. 752 (A.B.17), provides:
"SEC. 2. Section 10295.3 of the Public Contract Code shall not be construed to create new

enforcement authority or responsibility in the department or any other contracting agency."
Former § 10295.3, added by Stats.1998, c. 91 (S.B.1501), § 70, eff. July 3, 1998, relating to the

application of Public Contract Code § 10295, was repealed by Stats.2000, c. 776 (A.B.2890), § 7,
eff. Sept. 27, 2000.

Research References

Cross References

Definitions of terms used in this chapter, including department, director, centralized purchasing,
goods, office, price schedule, regional contract, statewide contract, multiple award, and multiple
award schedule, see Public Contract Code § 10290.

"Department" defined for purposes of this part, see Public Contract Code § 10106.
"Emergency" defined for purposes of this Code, see Public Contract Code § 1102.
2004 Main Volume

WELFARE AND INSTITUTIONS CODE

DIVISION 2. CHILDREN

Part 1. Delinquents And Wards Of The Juvenile Court



Chapter 2. Juvenile Court Law

Article 1. General Provisions

§ 208. Detention or sentence to adult institutions; contact with adults; adults committed for sex offenses 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) When any person under 18 years of age is detained in or sentenced to any institution in which adults are
confined, it shall be unlawful to permit such person to come or remain in contact with such adults.

(b) No person who is a ward or dependent child of the juvenile court who is detained in or committed to any
state hospital or other state facility shall be permitted to come or remain in contact with any adult person who
has been committed to any state hospital or other state facility as a mentally disordered sex offender under the
provisions of Article 1 (commencing with Section 6300) of Chapter 2 of Part 2 of Division 6, or with any adult
person who has been charged in an accusatory pleading with the commission of any sex offense for which
registration of the convicted offender is required under Section 290 of the Penal Code and who has been
committed to any state hospital or other state facility pursuant to Section 1026 or 1370 of the Penal Code.

(c) As used in this section, "contact" does not include participation in supervised group therapy or other
supervised treatment activities, participation in work furlough programs, or participation in hospital recreational
activities which are directly supervised by employees of the hospital, so long as living arrangements are strictly
segregated and all precautions are taken to prevent unauthorized associations.

(d) This section shall be operative January 1, 1998.

CREDIT(S)
(Added by Stats.1993-94, 1st Ex.Sess., c. 23 (A.B.45), § 2, eff. Nov. 30, 1994, operative Jan. 1, 1998.)

Historical Notes

Historical And Statutory Notes

2008 Main Volume
Former § 208, added by Stats.1976, c. 1068, § 1.5, amended by Stats.1976, c. 1068, § 83; Stats.1977, c.

806, § 1; Stats.1993-94, 1st Ex.Sess., c. 23 (A.B.45), § 1, relating to contact with adults when
detained or sentenced to an adult institution, was repealed by its own terms on Jan. 1, 1998.  See this
section.

Former § 208, enacted by Stats.1937, c. 369, p. 1017, § 208, relating to the appointment of county
boards of welfare, was repealed by Stats.1965, c. 1784, p. 3978, § 2.  See Welfare and Institutions
Code § 18100.

Derivation: Former § 208, added by Stats.1976, c. 1068, § 1.5, amended by Stats.1976, c. 1068, § 83;
Stats.1977, c. 806, § 1; Stats.1993-94, 1st Ex.Sess., c. 23 (A.B.45), § 1.

Former § 508, added by Stats.1961, c. 1616, p. 3461, § 2, amended by Stats.1974, c. 517, p. 1202, § 1.
Former § 731, enacted by Stats.1937, c. 369, p. 1036, § 731; amended by Stats.1945, c. 983, p. 1882, §

3.
Stats.1915, c. 631, p. 1235, § 14; Stats.1929, c. 645, p. 1066, § 4.



Research References

Code Of Regulations References

Minimum standards for juvenile facilities, see 15 Cal. Code of Regs. § 1521.

Law Review And Journal Commentaries

Juvenile's right to treatment: Panacea or Pandora's Box?  Jill K. McNulty and Hon. William S. White
(1976) 16 Santa Clara L.Rev. 745.

Void for vagueness: State statutes proscribing conduct only for a juvenile. Edward R. Roybal (1973)
1 Pepp.L.Rev. 1.

2008 Main Volume

Collateral References:

Witkin, Summary (9th ed) P & C §§498, 500
Cal Jur 3d Del Child §37
 Am Jur 2d Juvenile Courts and Delinquent and Dependent Children §§26, 32, 35.

Notes Of Decisions

Construction and application 1
Expenses 2
Presumptions and burden of proof 3
Summary judgment 4

1. Construction and application

Commitment to work program of juvenile who was subjected to the jurisdiction of the juvenile court upon
finding that he had possessed marijuana, did not constitute an improper commitment to a county jail. In re
Amott M.(App. 1 Dist. 1978) 150 Cal.Rptr. 205, 86 Cal.App.3d 338. Infants  223.1

The 1945 amendment of former § 731 (repealed) raised the age of those who may not be detained in jail or
prison from 16 to 18, and allowed the court, judge, magistrate or peace officer to detain persons under 18 in jail
or prison if the court determined that there were no other adequate facilities, but it still is unlawful to allow a
person under 18 who has been placed in an institution to come or remain in contact with adults who are inmates
of such institution. 6 Op.Atty.Gen. 253 (1945).

2. Expenses

A youth authority parolee may be placed in a city or county jail pending investigation and action by the youth
authority on suspension of parole, and the city or county must bear the cost of the detention. 44 Op.Atty.Gen.
144, 11-17-64.

3. Presumptions and burden of proof

With respect to tortious or criminal acts of minors, law extends no blanket presumption of incapacity but rather,
while minor's immaturity will often result in his undergoing different methods of adjudication and treatment, it
is simply one element, although an important one, to be weighed with many others in determining issue of his
liability, and determination is to be made on particular facts of each case. People v. Lara (1967) 62 Cal.Rptr.
586, 67 Cal.2d 365, 432 P.2d 202, certiorari denied 88 S.Ct. 2303, 392 U.S. 945, 20 L.Ed.2d 1407. Infants 
59; Infants  66



4. Summary judgment

In class action for injunctive relief and declaratory judgment that this section authorizing confinement of
juveniles, who were wards of Youth Authority and who had been adjudicated delinquent, in institution was
unconstitutional, genuine issues of material fact as to whether institution was in nature of a prison, extent to
which institution provided rehabilitative treatment to Youth Authority wards and as to effect of mingling adult
felons in juvenile wards precluded summary judgment for defendants and precluded partial summary judgment
which plaintiffs sought on claim that commitment of juveniles to institution was unconstitutional. Taylor v.
Breed, N.D.Cal.1973, 58 F.R.D. 101. Federal Civil Procedure  2500; Federal Civil Procedure  2557

Article 3. Probation Commission

§ 241.1. Minor who appears to be dependent child and ward of court; initial determination of status
pursuant to jointly developed written protocol; dual status children; creation of protocol 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) Whenever a minor appears to come within the description of both Section 300 and Section 601 or 602, the
county probation department and the child welfare services department shall, pursuant to a jointly developed
written protocol described in subdivision (b), initially determine which status will serve the best interests of the
minor and the protection of society.  The recommendations of both departments shall be presented to the
juvenile court with the petition that is filed on behalf of the minor, and the court shall determine which status is
appropriate for the minor.  Any other juvenile court having jurisdiction over the minor shall receive notice from
the court, within five calendar days, of the presentation of the recommendations of the departments.  The notice
shall include the name of the judge to whom, or the courtroom to which, the recommendations were presented.

(b) The probation department and the child welfare services department in each county shall jointly develop a
written protocol to ensure appropriate local coordination in the assessment of a minor described in subdivision
(a), and the development of recommendations by these departments for consideration by the juvenile court.
These protocols shall require, but not be limited to, consideration of the nature of the referral, the age of the
minor, the prior record of the minor's parents for child abuse, the prior record of the minor for out-of-control or
delinquent behavior, the parents' cooperation with the minor's school, the minor's functioning at school, the
nature of the minor's home environment, and the records of other agencies that have been involved with the
minor and his or her family.  The protocols also shall contain provisions for resolution of disagreements
between the probation and child welfare services departments regarding the need for dependency or ward status
and provisions for determining the circumstances under which a request to the court may be made to consider a
change in the minor's status.

(c) Whenever a minor who is under the jurisdiction of the juvenile court of a county pursuant to Section 300,
601, or 602 is alleged to come within the description of Section 300, 601, or 602 by another county, the county
probation department or child welfare services department in the county that has jurisdiction under Section 300,
601, or 602 and the county probation department or child welfare services department of the county alleging the
minor to be within one of those sections shall initially determine which status will best serve the best interests
of the minor and the protection of society.  The recommendations of both departments shall be presented to the
juvenile court in which the petition is filed on behalf of the minor, and the court shall determine which status is
appropriate for the minor.  In making their recommendation to the juvenile court, the departments shall conduct
an assessment consistent with the requirements of subdivision (b).  Any other juvenile court having jurisdiction
over the minor shall receive notice from the court in which the petition is filed within five calendar days of the
presentation of the recommendations of the departments.  The notice shall include the name of the judge to
whom, or the courtroom to which, the recommendations were presented.



(d) Except as provided in subdivision (e), nothing in this section shall be construed to authorize the filing of a
petition or petitions, or the entry of an order by the juvenile court, to make a minor simultaneously both a
dependent child and a ward of the court.  However, on and after January 1, 2012, if the court finds that a
delinquent ward under 18 years of age, who was removed from his or her parents or guardian and placed in
foster care as a dependent child of the court at the time the court adjudged the child a delinquent ward or who
was removed from his or her parents or guardian and placed in foster care as a delinquent ward, no longer
appears to come within the description of a delinquent ward, but does come within the description of a
dependent child as set forth in Section 300, the court may modify its order of jurisdiction pursuant to Section
601 or 602, and assert dependency jurisdiction pursuant to Section 300 by means of a petition filed pursuant to
Section 387 or 388.  The county protocols described in subdivisions (a) and (b) shall include a process for
determining which agency and court shall supervise dependent children whose jurisdiction is modified pursuant
to this subdivision.

(e) Notwithstanding subdivision (d), the probation department and the child welfare services department, in
consultation with the presiding judge of the juvenile court, in any county may create a jointly written protocol
to allow the county probation department and the child welfare services department to jointly assess and
produce a recommendation that the child be designated as a dual status child, allowing the child to be
simultaneously a dependent child and a ward of the court.  This protocol shall be signed by the chief probation
officer, the director of the county social services agency, and the presiding judge of the juvenile court prior to
its implementation.  No juvenile court may order that a child is simultaneously a dependent child and a ward of
the court pursuant to this subdivision unless and until the required protocol has been created and entered into.
This protocol shall include all of the following:

(1) A description of the process to be used to determine whether the child is eligible to be designated as a dual
status child.

(2) A description of the procedure by which the probation department and the child welfare services department
will assess the necessity for dual status for specified children and the process to make joint recommendations
for the court's consideration prior to making a determination under this section.  These recommendations shall
ensure a seamless transition from wardship to dependency jurisdiction, as appropriate, so that services to the
child are not disrupted upon termination of the wardship.

(3) A provision for ensuring communication between the judges who hear petitions concerning children for
whom dependency jurisdiction has been suspended while they are within the jurisdiction of the juvenile court
pursuant to Section 601 or 602.  A judge may communicate by providing a copy of any reports filed pursuant to
Section 727.2 concerning a ward to a court that has jurisdiction over dependency proceedings concerning the
child.

(4) A plan to collect data in order to evaluate the protocol pursuant to Section 241.2.

(5) Counties that exercise the option provided for in this subdivision shall adopt either an "on-hold" system as
described in subparagraph (A) or a "lead court/lead agency" system as described in subparagraph (B).  In no
case shall there be any simultaneous or duplicative case management or services provided by both the county
probation department and the child welfare services department.  It is the intent of the Legislature that judges,
in cases in which more than one judge is involved, shall not issue conflicting orders.

(A) In counties in which an on-hold system is adopted, the dependency jurisdiction shall be suspended or put on
hold while the child is subject to jurisdiction as a ward of the court.  When it appears that termination of the
court's jurisdiction, as established pursuant to Section 601 or 602, is likely and that reunification of the child
with his or her parent or guardian would be detrimental to the child, the county probation department and the
child welfare services department shall jointly assess and produce a recommendation for the court regarding
whether the court's dependency jurisdiction shall be resumed.

(B) In counties in which a lead court/lead agency system is adopted, the protocol shall include a method for
identifying which court or agency will be the lead court/lead agency.  That court or agency shall be responsible



for case management, conducting statutorily mandated court hearings, and submitting court reports.

CREDIT(S)
(Added by Stats.1989, c. 1441, § 1.  Amended by Stats.1998, c. 390 (S.B.2017), § 2; Stats.2001, c. 830
(S.B.940), § 3; Stats.2004, c. 468 (A.B.129), § 1; Stats.2006, c. 538 (S.B.1852), § 684; Stats.2006, c. 901
(S.B.1422), § 13; Stats.2009, c. 140 (A.B.1164), § 186; Stats.2010, c. 559 (A.B.12), § 5.5.)

Historical Notes

Historical And Statutory Notes

2008 Main Volume
Governor Schwarzenegger issued the following signing message regarding Stats.2004, c. 468 (A.B.129):
"I am signing Assembly Bill 129.
"This bill provides more flexibility to meet the needs of children that are dependents of the child welfare

system, and in the juvenile court system.  I am also requiring the California Department of Social
Services to consider these modifications to the CWS/CMS as a priority to be funded within existing
resources.

"This bill authorizes counties to designate that a child is both a dependent child and a ward of the
juvenile court, establish a protocol for determining this designation, and require the Judicial Council
to collect specified data and report on the implementation of this bill.

"Sincerely,
"Arnold Schwarzenegger"
Subordination of legislation by Stats.2006, c. 538 (S.B.1852), to other 2006 legislation, see Historical

and Statutory Notes under Business and Professions Code § 690.
Subordination of legislation by Stats.2006, c. 901 (S.B.1422), to other 2006 legislation, see Historical

and Statutory Notes under Government Code § 12838.1.
Reimbursement provision relating to Stats.2006, c. 901 (S.B.1422), see Historical and Statutory Notes

under Government Code § 12838.1.
Section affected by two or more acts at the same session of the legislature, see Government Code §

9605.
2009 Legislation
Stats.2009, c. 140 (A.B.1164), made nonsubstantive changes to maintain the code.
Subordination of legislation by Stats.2009, c. 140 (A.B.1164), to other 2009 legislation, see Historical

and Statutory Notes under Business and Professions Code § 315.
2010 Legislation
For short title, appropriation, and cost reimbursement provisions relating to Stats.2010, c. 559 (A.B.12),

see Historical and Statutory Notes under Family Code § 17552.

Research References

Cross References

Child or nonminor whose jurisdiction is modified pursuant to subd. (d) of this section, supervision,
see Welfare and Institutions Code § 300.3.

Modification of juvenile court judgments and orders, petitions, see Welfare and Institutions Code §
388.

"Probation officer" or "social worker" defined for purposes of this Chapter, see Welfare and
Institutions Code § 215.

Reunification of minor in foster care with family or establishment of alternative permanent plan,
ongoing review of status of minor, see Welfare and Institutions Code § 727.2.

Wards of juvenile court, petition for order to terminate jurisdiction of juvenile court, notice and



hearing, see Welfare and Institutions Code § 785.

Law Review And Journal Commentaries

"Can we talk?"  Facilitating communication between dependency and delinquency courts.  The
Honorable Martha E. Bellinger, 21 U.La Verne L.Rev. 1, (2000); 21 J. Juvenile L. 1 (2000).

Dependents who become delinquents: Implementing dual jurisdiction in California under Assembly
Bill 129.  Becca Dunlap, 5 Whittier J. Child & Fam. Advoc. 507 (2006).

Still between a rock and a hard place . . . victim or delinquent: Dual status minors in California  —
An illusory promise?  Marc L. McCulloch, 28 J. Juvenile L. 118 (2007).

2008 Main Volume

Collateral References:

Witkin, Summary (9th ed) P & C §465
Cal Jur 3d Del Child §163

Notes Of Decisions

Concurrent dependency jurisdiction 4
Dependency versus wardship 6
Discretion of court 7
Dismissal 5
Due process 1
Jurisdiction, generally 3
Justiciable controversy 2

1. Due process

Juvenile offender did not have a federal due process right to a full evidentiary hearing, which would include
right to present evidence and cross-examine witnesses, on determination whether he should be treated as a
dependent child or a delinquent ward. In re Henry S.(App. 5 Dist. 2006) 44 Cal.Rptr.3d 418, 140 Cal.App.4th
248, review denied. Constitutional Law  4465; Infants  203

2. Justiciable controversy

Any errors in the manner of the preparation of a report to determine whether dependency or wardship status was
preferable for minor were necessarily harmless, in the selection of dependency status, where no report was
required; there was no potential for dual jurisdiction, because minor was not a ward at the time the court
assumed jurisdiction over her as a dependent child. D.M. v. Superior Court (App. 4 Dist. 2009) 93 Cal.Rptr.3d
418, 173 Cal.App.4th 1117, review denied. Infants  253

Trial court's determination that juvenile offender should be treated as delinquent ward, rather than as dependent
child, was properly appealable from final judgment of wardship and disposition placing him under supervision
of the probation department pending placement. In re Henry S.(App. 5 Dist. 2006) 44 Cal.Rptr.3d 418, 140
Cal.App.4th 248, review denied. Infants  242

3. Jurisdiction, generally

Where the potential for dual jurisdiction as to delinquency and dependency arises because a second petition is
filed regarding a minor already within the juvenile court's jurisdiction, the court presented with the second
petition shall make the necessary determination as to which type of jurisdiction to exercise. Los Angeles
County Dept. of Children and Family Services v. Superior Court (App. 2 Dist. 2001) 104 Cal.Rptr.2d 425, 87
Cal.App.4th 320, review denied. Infants  196



Juvenile court within juvenile's delinquency proceeding, rather than in juvenile's dependency proceeding, was
to make the assessment and determination as to whether dependent or ward status was appropriate for juvenile,
where potential for dual jurisdiction was raised by filing of delinquency petition. In re Marcus G.(App. 1 Dist.
1999) 87 Cal.Rptr.2d 84, 73 Cal.App.4th 1008. Infants  196

4. Concurrent dependency jurisdiction

County social services agency's dependency petition regarding a minor who was on informal probation did not
require a report to determine whether dependency or wardship status was preferable, even though poor
performance on probation could have caused minor to be returned to the juvenile court's jurisdiction as a ward
of the court at her next delinquency hearing, since minor was not a ward at the time the court assumed
jurisdiction over her as a dependent child. D.M. v. Superior Court (App. 4 Dist. 2009) 93 Cal.Rptr.3d 418, 173
Cal.App.4th 1117, review denied. Infants  191; Infants  197; Infants  208

The probation department's participation in a report to determine whether dependency or wardship status was
preferable for minor was adequate to comply with rule of court requiring a "joint recommendation of the
probation and child welfare departments if they agree," where the social worker who filled out the report spoke
to minor's current and former probation officers, both probation officers agreed with the county social services
agency that dependency status was preferable, and the written protocol between the agencies expressly
authorized the social worker to prepare the report after a telephone conference with the probation officers. D.M.
v. Superior Court (App. 4 Dist. 2009) 93 Cal.Rptr.3d 418, 173 Cal.App.4th 1117, review denied. Infants 
208

Juvenile court could not maintain concurrent dependency jurisdiction over juvenile, or suspend dependency
jurisdiction, while juvenile was ward of the court in delinquency proceedings; such dual status violated spirit
and letter of statute which called for selection of single status for juvenile. In re Marcus G.(App. 1 Dist. 1999)
87 Cal.Rptr.2d 84, 73 Cal.App.4th 1008. Infants  194.1; Infants  196

5. Dismissal

Evidence was insufficient to support juvenile court's order dismissing dependency proceedings after juvenile
was declared ward of court in delinquency proceedings; court was not presented with joint assessment by
probation and welfare departments as required by statute, court was not presented an assessment in light of
statutory factors, and nothing in report of social worker who recommended terminating dependency jurisdiction
indicated how probation department would address juvenile's problems. In re Marcus G.(App. 1 Dist. 1999) 87
Cal.Rptr.2d 84, 73 Cal.App.4th 1008. Infants  202

6. Dependency versus wardship

The Court of Appeal would take judicial notice of written protocol between probation department and county
social services agency for producing reports to determine whether dependency or wardship status is preferable
for a minor, in determining whether probation department's participation in the report was adequate to comply
with rule of court requiring a "joint recommendation of the probation and child welfare departments if they
agree." D.M. v. Superior Court (App. 4 Dist. 2009) 93 Cal.Rptr.3d 418, 173 Cal.App.4th 1117, review denied.
Infants  171

The Court of Appeal would presume that the probation department performed its duty to consider the twelve
factors listed in rule of court to determine whether dependency or wardship status was preferable for minor,
where probation officers conferred by telephone with the social worker who produced the report memorializing
the joint recommendation of the probation and child welfare departments finding dependency status preferable;
the report included an evaluation of the twelve factors, but did not include separate evaluations for the two
departments. D.M. v. Superior Court (App. 4 Dist. 2009) 93 Cal.Rptr.3d 418, 173 Cal.App.4th 1117, review
denied. Infants  250

The juvenile court's conclusion as to whether dependency or wardship status is preferable for a minor controls
over a joint recommendation of the probation and child welfare departments. D.M. v. Superior Court (App. 4



Dist. 2009) 93 Cal.Rptr.3d 418, 173 Cal.App.4th 1117, review denied. Infants  208

Purpose of statute requiring probation department and county social services agency to present
recommendations on whether dependency or wardship status is preferable for a minor who appears to be
eligible for both is to resolve a scenario where dual jurisdiction may arise from petitions that already have been
filed, not to create a dual jurisdiction issue by inviting subsequent petitions. D.M. v. Superior Court (App. 4
Dist. 2009) 93 Cal.Rptr.3d 418, 173 Cal.App.4th 1117, review denied. Infants  208

Any error was harmless in juvenile dependency court's failure to order probation department to consider the
possibility of filing a new wardship petition against minor on the basis that she habitually refused "to obey the
reasonable and proper orders or directions" of her parents, in ordering probation department and county social
services agency to present their recommendations as to whether dependency or wardship status was preferable
for minor, where the delinquency court had lawfully exercised its discretion in declining to make minor a ward
of the court for acts of animal cruelty; the dependency court could reasonably conclude it was unlikely the
probation department would file, and equally unlikely the delinquency court would sustain, a wardship petition
based on minor's earlier and much less grievous acts of disobedience to her parents. D.M. v. Superior Court
(App. 4 Dist. 2009) 93 Cal.Rptr.3d 418, 173 Cal.App.4th 1117, review denied. Infants  253

7. Discretion of court

Juvenile court acted within its discretion in not ordering probation department to consider the possibility of
filing a new wardship petition against minor on the basis that she habitually refused "to obey the reasonable and
proper orders or directions" of her parents, in ordering probation department and county social services agency
to present their recommendations as to whether dependency or wardship status was preferable for minor, since
the filing of new petitions rested in the discretion of executive branch employees; a dependency petition had
been filed regarding minor while she was on informal probation and was not currently a ward of court. D.M. v.
Superior Court (App. 4 Dist. 2009) 93 Cal.Rptr.3d 418, 173 Cal.App.4th 1117, review denied. Constitutional
Law  2543; Infants  191

Article 7. Dependent Children — Temporary Custody And Detention

§ 319.1. Minors in need of specialized mental health treatment; notification of county mental health
department 

     •     Historical Notes     •     Research References

When the court finds a minor to be a person described by Section 300, and believes that the minor may need
specialized mental health treatment while the minor is unable to reside in his or her natural home, the court shall
notify the director of the county mental health department in the county where the minor resides.  The county
mental health department shall perform the duties required under Section 5694.7 for all those minors.

Nothing in this section shall restrict the provisions of emergency psychiatric services to those minors who are
involved in dependency cases and have not yet reached the point of adjudication or disposition, nor shall it
operate to restrict evaluations at an earlier stage of the proceedings or to restrict orders removing the minor
from a detention facility for psychiatric treatment.

CREDIT(S)
(Added by Stats.1985, c. 1286, § 1.6, eff. Sept. 30, 1985.  Amended by Stats.1999, c. 892 (A.B.1672), § 16;
Stats.2001, c. 854 (S.B.205), § 70.)



Historical Notes

Historical And Statutory Notes

2008 Main Volume
Stats.1999, c. 892 (A.B.1672), changed a statutory reference from § 5697.5 to § 5694.7.
Stats.2001, c. 854 (S.B.205) made technical revisions and nonsubstantive changes to maintain the Code.
Former § 319.1, added by Stats.1984, c. 1608, § 2.5, relating to continuances, was repealed by

Stats.1986, c. 1122, § 4.  Similar provisions were enacted at Welfare and Institutions Code § 352.

Research References

Cross References

Department of Health Services, generally, see Health and Safety Code § 100100 et seq.
Department of Mental Health, generally, see Welfare and Institutions Code § 4000 et seq.

Law Review And Journal Commentaries

Termination of parental rights: The terminus of juvenile dependency proceedings.  Mari D. Parlade,
16 J. Contemp. Legal Issues 317 (2007).

2008 Main Volume

Article 9. Dependent Children — Hearings

§ 357. Holding minor in psychopathic ward of county hospital 

     •     Historical Notes     •     Research References

Whenever the court, before or during the hearing on the petition, is of the opinion that the minor is mentally ill
or if the court is in doubt concerning the mental health of any such person, the court may order that such person
be held temporarily in the psychopathic ward of the county hospital or hospital whose services have been
approved and/or contracted for by the department of health of the county, for observation and recommendation
concerning the future care, supervision, and treatment of such person.

CREDIT(S)
(Added by Stats.1976, c. 1068, p. 4769, § 9.)

Historical Notes

Historical And Statutory Notes

2008 Main Volume
This section was derived from Welfare and Institutions Code § 705 insofar as that section related to

dependent children.

Research References



Cross References

Department of Health Services, generally, see Health and Safety Code § 100100 et seq.
Detention or sentence to adult institutions, contact with adults committed for sex offenses, see

Welfare and Institutions Code § 208.
Wards of court, similar provisions, see Welfare and Institutions Code § 705.

Law Review And Journal Commentaries

Child as involuntary mental patient.  Thomas Szasz 14 San Diego L.Rev. 1005 (1977).
Children's inpatient mental health treatment: Extending due process to all commitment procedures.

17 U.S.F.L.Rev. 797 (1983).
2008 Main Volume

Collateral References:

Witkin, Summary (9th ed) P & C §579
Cal Jur 3d Del Child §110
 Cal Digest of Official Reports 3d Series, Delinquent, Dependent and Neglected Children §§6, 11 et

seq.
 Am Jur 2d Juvenile Courts and Delinquent and Dependent Children §§55 et seq.

Article 17. Wards — Hearings

§ 702.3. Insanity plea joined with general denial; hearings; treatment; period of commitment 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Notwithstanding any other provision of law:

(a) When a minor denies, by a plea of not guilty by reason of insanity, the allegations of a petition filed
pursuant to Section 602 of the Welfare and Institutions Code, and also joins with that denial a general denial of
the conduct alleged in the petition, he or she shall first be subject to a hearing as if he or she had made no
allegation of insanity.  If the petition is sustained or if the minor denies the allegations only by reason of
insanity, then a hearing shall be held on the question of whether the minor was insane at the time the offense
was committed.

(b) If the court finds that the minor was insane at the time the offense was committed, the court, unless it
appears to the court that the minor has fully recovered his or her sanity, shall direct that the minor be confined
in a state hospital for the care and treatment of the mentally disordered or any other appropriate public or
private mental health facility approved by the community program director, or the court may order the minor to
undergo outpatient treatment as specified in Title 15 (commencing with Section 1600) of Part 2 of the Penal
Code.  The court shall transmit a copy of its order to the community program director or his or her designee.  If
the allegations of the petition specifying any felony are found to be true, the court shall direct that the minor be
confined in a state hospital or other public or private mental health facility approved by the community program
director for a minimum of 180 days, before the minor may be released on outpatient treatment.  Prior to making
the order directing that the minor be confined in a state hospital or other facility or ordered to undergo
outpatient treatment, the court shall order the community program director or his or her designee to evaluate the
minor and to submit to the court within 15 judicial days of the order his or her written recommendation as to
whether the minor should be required to undergo outpatient treatment or committed to a state hospital or
another mental health facility.  If, however, it shall appear to the court that the minor has fully recovered his or
her sanity the minor shall be remanded to the custody of the probation department until his or her sanity shall



have been finally determined in the manner prescribed by law.  A minor committed to a state hospital or other
facility or ordered to undergo outpatient treatment shall not be released from confinement or the required
outpatient treatment unless and until the court which committed him or her shall, after notice and hearing, in the
manner provided in Section 1026.2 of the Penal Code, find and determine that his or her sanity has been
restored.

(c) When the court, after considering the placement recommendation for the community program director
required in subdivision (b), orders that the minor be confined in a state hospital or other public or private mental
health facility, the court shall provide copies of the following documents which shall be taken with the minor to
the state hospital or other treatment facility where the minor is to be confined:

(1) The commitment order, including a specification of the charges.

(2) The computation or statement setting forth the maximum time of commitment in accordance with Section
1026.5 and subdivision (e).

(3) A computation or statement setting forth the amount of credit, if any, to be deducted from the maximum
term of commitment.

(4) State Summary Criminal History information.

(5) Any arrest or detention reports prepared by the police department or other law enforcement agency.

(6) Any court-ordered psychiatric examination or evaluation reports.

(7) The community program director's placement recommendation report.

(d) The procedures set forth in Sections 1026, 1026.1, 1026.2, 1026.3, 1026.4, 1026.5, and 1027 of the Penal
Code, and in Title 15 (commencing with Section 1600) of Part 2 of the Penal Code, shall be applicable to
minors pursuant to this section, except that, in cases involving minors, the probation department rather than the
sheriff, shall have jurisdiction over the minor.

(e) No minor may be committed pursuant to this section for a period longer than the jurisdictional limits of the
juvenile court, pursuant to Section 607, unless, at the conclusion of the commitment, by reason of a mental
disease, defect, or disorder, he or she represents a substantial danger of physical harm to others, in which case
the commitment for care and treatment beyond the jurisdictional age may be extended by proceedings in
superior court in accordance with and under the circumstances specified in subdivision (b) of Section 1026.5 of
the Penal Code.

(f) The provision of a jury trial in superior court on the issue of extension of commitment shall not be construed
to authorize the determination of any issue in juvenile court proceedings to be made by a jury.

CREDIT(S)
(Added by Stats.1978, c. 867, p. 2729, § 1.  Amended by Stats.1984, c. 1415, § 3; Stats.1984, c. 1488, § 14.5;
Stats.1989, c. 625, § 3.)

Historical Notes

Historical And Statutory Notes

2008 Main Volume
The 1984 amendment by c. 1488 substituted, in the first sentence of subd.(b), "Title 15 (commencing

with Section 1600) of Part 2" for "Section 1026.1"; substituted, in the third sentence of subd.(b),
"any felony" for "any of the violent crimes including any enhancements enumerated in Section 1026
of the Penal Code" and "180 days" for "90 days"; substituted, in the last sentence of subd.(b),
"Section 1026.2" for "Section 1026a"; substituted, in subd.(c), "Sections 1026, 1026.1, 1026.2,



1026.3, 1026.4, 1026.5, and 1027 of the Penal Code, and in Title 15 (commencing with Section
1600) of Part 2 of the Penal Code" for "Sections 1026, 1026a, 1026.1 and 1027 of the Penal Code";
added the exception to subd.(d); and rewrote subd.(e), which had read:

"This section shall not be construed to authorize the determination of sanity in juvenile proceedings to
be made by a jury."

Amendment of this section by § 3.5 of Stats.1984, c. 1415, failed to become operative under the
provisions of § 5.5 of that Act.

Amendment of this section by § 14 of Stats.1984, c. 1488, failed to become operative under the
provisions of § 20 of that Act.

Applicability of Stats.1984, c. 1488, see Historical and Statutory Notes under Penal Code § 1026.
Section affected by two or more acts at the same session of the legislature, see Government Code §

9605.
The 1989 amendment inserted subd.(c) relating to documents to be provided when the minor is confined

in a state hospital or other treatment facility; and substituted "community program director" for
"county mental health director" throughout the section.

For reimbursement of costs of providing documents, see Historical and Statutory Notes under Penal
Code § 1026.

Research References

Cross References

Detention or sentence of minor to adult institutions for sex offenses unlawful, see Welfare and
Institutions Code § 208.

"Hearing" defined for purposes of this Article, see Welfare and Institutions Code § 727.4.
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Collateral References:

Witkin, Summary (9th ed) P & C §§466, 467, 647, 733
Cal Jur 3d Del Child §§139, 152, 167
 Am Jur 2d Juvenile Courts and Delinquent and Dependent Children §§34 et seq.

Notes Of Decisions

Authority of court 3
Construction and application 1
Hearing 4
Jurisdiction 2

1. Construction and application

A true finding of juvenile delinquency can be made only if the juvenile is sane. In re Javier A.(App. 2 Dist.
1984) 206 Cal.Rptr. 386, 159 Cal.App.3d 913. Infants  223.1

This section effective as of January 1, 1979, governing treatment of juvenile charged with violating the law but
found to be legally insane applies prospectively only. In re Vicki H.(App. 5 Dist. 1979) 160 Cal.Rptr. 294, 99
Cal.App.3d 484. Infants  132

Commitment of minor for appropriate psychiatric treatment, including indefinite commitment to mental health
facility, is not punitive in nature, its purpose being curative and protective, and thus retroactive application of
this section for such commitment of minor, who had been found not guilty of second-degree murder by reason
of insanity, did not result in unconstitutional ex post facto application of legislation since it not only did not



inflict greater punishment than that obtained at time act was committed but in fact inflicted no punishment at
all. People v. Superior Court for Humboldt County (App. 1 Dist. 1979) 157 Cal.Rptr. 157, 95 Cal.App.3d 380.
Mental Health  433(1); Constitutional Law  2837; Constitutional Law  2813

2. Jurisdiction

Since indefinite involuntary commitment is itself unlawful with respect to merely dependent children, who
generally may be involuntarily committed only for relatively brief periods, juvenile court had no jurisdiction to
make indefinite commitment of minor, who had been found not guilty by reason of insanity, for psychiatric
treatment pursuant to finding of mere dependency. People v. Superior Court for Humboldt County (App. 1 Dist.
1979) 157 Cal.Rptr. 157, 95 Cal.App.3d 380. Infants  227(1)

3. Authority of court

Juvenile court, which found that minor charged with assault and battery was legally insane, did not have
inherent power to commit minor to long-term treatment in state hospital by virtue of retroactive application of
this section governing disposition of minors charged with violating the law but found to be legally insane since
the court was not implementing a constitutional safeguard; moreover, such an application would have resulted
in detention of the minor, who under § 602 was entitled to release on jurisdictional grounds. In re Vicki H.(App.
5 Dist. 1979) 160 Cal.Rptr. 294, 99 Cal.App.3d 484. Infants  227(1)

4. Hearing

Insanity hearing after finding of objective guilt in wardship proceedings does not extinguish fact of commission
of offense otherwise condemned as a crime, but instead is means of determining whether minor should be
legally blamed for his conduct, and thus initial factual sustaining of wardship petition and subsequent finding of
insanity by themselves provide jurisdiction to order appropriate psychiatric treatment for minor, including
indefinite commitment to mental health facility. People v. Superior Court for Humboldt County (App. 1 Dist.
1979) 157 Cal.Rptr. 157, 95 Cal.App.3d 380. Infants  227(1)

§ 705. Holding minor in psychopathic ward of county hospital 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Whenever the court, before or during the hearing on the petition, is of the opinion that the minor is mentally
disordered or if the court is in doubt concerning the mental health of any such person, the court may proceed as
provided in Section 6550 of this code or Section 4011.6 of the Penal Code.

CREDIT(S)
(Added by Stats.1961, c. 1616, p. 3484, § 2.  Amended by Stats.1967, c. 1267, p. 3072, § 1; Stats.1976, c. 445,
p. 1178, § 3, eff. July 10, 1976.)

Historical Notes

Historical And Statutory Notes

2008 Main Volume
As added in 1961, this section read:
"Whenever the court, during the hearing on the petition, is of the opinion that the minor is mentally ill or

if the court is in doubt concerning the mental health of any such person, the court may order that
such person be held temporarily in the psychopathic ward of the county hospital for observation and
recommendation concerning the future care, supervision, and treatment of such person."

The 1967 amendment inserted "before or" preceding "during the hearing"; and inserted "or hospital



whose services have been approved and/or contracted for by the department of health of the county,"
following "county hospital".

The 1976 amendment rewrote this section, which had read:
"Whenever the court, before or during the hearing on the petition, is of the opinion that the minor is

mentally ill or if the court is in doubt concerning the mental health of any such person, the court may
order that such person be held temporarily in the psychopathic ward of the county hospital or
hospital whose services have been approved and/or contracted for by the department of health of the
county, for observation and recommendation concerning the future care, supervision, and treatment
of such person."

For the subject matter of this section insofar as it related to dependent children, see Welfare and
Institutions Code § 357.

Research References

Cross References

Detention or sentence of minor to adult institutions for sex offenses unlawful, see Welfare and
Institutions Code § 208.

"Hearing" defined for purposes of this Article, see Welfare and Institutions Code § 727.4.

Law Review And Journal Commentaries

Children's inpatient mental health treatment: Extending due process to all commitment procedures.
(1983) 17 U.S.F.L.Rev. 797.

Examination of minor in psychopathic ward. 10 Stan.L.Rev. 471, 511.
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Collateral References:

Witkin, Summary (9th ed) P & C §§579, 603, 759, 814, 824
Cal Jur 3d Del Child §§110, 123, 167
 Am Jur 2d Juvenile Courts and Delinquent and Dependent Children §§55 et seq.

Notes Of Decisions

Judicial authority 1
Jurisdiction 2
Time of commitment 3

1. Judicial authority

In absence of any statutory procedure for so doing, the juvenile court has inherent power to hold hearing to
determine minor's mental competence to understand nature of juvenile court fitness hearing and to assist
counsel in rational manner at hearing. James H. v. Superior Court of Riverside County (App. 4 Dist. 1978) 143
Cal.Rptr. 398, 77 Cal.App.3d 169. Infants  203

2. Jurisdiction

Juvenile court could retain its jurisdiction over minor accused of criminal-type conduct while minor, who had
been found incompetent to proceed to trial, underwent civil commitment under Lanterman-Petris-Short Act
(LPS); if minor was detained in facility pursuant to LPS and if person in charge of facility determined that
further juvenile court proceedings would be detrimental to juvenile's welfare, court was to then suspend its
jurisdiction for such time as minor was subject to jurisdiction of court overseeing civil commitment. In re



Patrick H.(App. 1 Dist. 1997) 63 Cal.Rptr.2d 455, 54 Cal.App.4th 1346. Infants  227(1)

3. Time of commitment

Once juvenile court found that minor accused of criminal-type conduct was incompetent to cooperate with
counsel, under definition of incompetency borrowed from Penal Code, it erred in continuing to follow adult
procedures by committing juvenile for 90-day period to regain his trial competency rather than acting under
juvenile court procedures to refer juvenile for 72-hour commitment for evaluation, and once juvenile was found
gravely disabled, referring juvenile for early evaluation for possible initiation of Lanterman-Petris-Short Act
(LPS) civil commitment proceedings. In re Patrick H.(App. 1 Dist. 1997) 63 Cal.Rptr.2d 455, 54 Cal.App.4th
1346. Infants  227(1)

§ 710. Mental health services recommendations; application of §§ 711 to 713 

     •     Historical Notes     •     Research References

(a) Sections 711, 712, and 713 shall not be applicable in a county unless the application of those sections in the
county has been approved by a resolution adopted by the board of supervisors.  A county may establish a
program pursuant to Section 711, 712, or 713, or pursuant to two or all three of those sections, on a permanent
basis, or it may establish the program on a limited duration basis for a specific number of years.  Moneys from a
grant from the Mental Health Services Act 1 used to fund a program pursuant to Section 711, 712, or 713 may
be used only for services related to mental health assessment, treatment, and evaluation.

(b) It is the intent of the Legislature that in a county where funding exists through the Mental Health Services
Act, and the board of supervisors has adopted a resolution pursuant to subdivision (a), the courts may, under the
guidelines established in Section 711, make available the evaluation described in Section 712, and receive
treatment and placement recommendations from the multidisciplinary assessment team as described in Section
713.

CREDIT(S)
(Added by Stats.2005, c. 265 (S.B.570), § 3.)
1Children's Mental Health Services Act, see Welfare and Institutions Code § 5850 et seq.
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Section 1 of Stats.2005, c. 265 (S.B.570), provides:
"SECTION 1.(a) The Legislature finds and declares all of the following:
"(1) Many of the minors in our state's juvenile justice system have severe emotional disturbances or

developmental disabilities.
"(2) There are many different statutes under which a court is authorized to order evaluation of these

minors, and different funding sources from which payment for an evaluation may be made.
"(3) There is no uniform statewide standard or procedure for evaluation of these minors.  Under the

current law, it is difficult to ensure that these minors' needs are being met.
"(b) It is the intent of the Legislature to enact legislation that will create a unified statutory scheme for

the evaluation of minors in the juvenile justice system who have severe emotional disturbances or
developmental disabilities, so that these minors may be evaluated prior to disposition and, if the
minors are identified as having a disability, placed where they may receive integrated services and
treatment whenever possible."



Research References

Cross References

Children's Mental Health Services Act, see Welfare and Institutions Code § 5850 et seq.
Judiciary training, juvenile proceedings, mental health and developmental disability issues, see

Government Code § 68553.5.
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§ 711. Referral for mental health evaluation 

     •     Historical Notes     •     Research References

(a) When it appears to the court, or upon request of the prosecutor or counsel for the minor, at any time, that a
minor who is alleged to come within the jurisdiction of the court under Section 602, may have a serious mental
disorder, is seriously emotionally disturbed, or has a developmental disability, the court may order that the
minor be referred for evaluation, as described in Section 712.

(b) A minor, with the approval of his or her counsel, may decline the referral for mental health evaluation
described in Section 712 or the multidisciplinary team review described in Section 713, in which case the
matter shall proceed without the application of Sections 712 and 713, and in accordance with all other
applicable provisions of law.

CREDIT(S)
(Added by Stats.2005, c. 265 (S.B.570), § 4.)

Historical Notes

Historical And Statutory Notes

2008 Main Volume
Legislative findings and declarations regarding Stats.2005, c. 265 (S.B.570), see Historical and

Statutory Notes under Welfare and Institutions Code § 710.

Research References

Cross References

Children's Mental Health Services Act, see Welfare and Institutions Code § 5850 et seq.
Judiciary training, juvenile proceedings, mental health and developmental disability issues, see

Government Code § 68553.5.
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§ 712. Mental health evaluator; examination; report 
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(a) The evaluation ordered by the court under Section 711 shall be made, in accordance with the provisions of
Section 741, by an appropriate and licensed mental health professional who meets one or more of the following
criteria:



(1) The person is licensed to practice medicine in the State of California and is trained and actively engaged in
the practice of psychiatry.

(2) The person is licensed as a psychologist under Chapter 6.6 (commencing with Section 2900) of Division 2
of the Business and Professions Code.

(b) The evaluator selected by the court shall personally examine the minor, conduct appropriate psychological
or mental health screening, assessment, or testing, according to a uniform protocol developed by the county
mental health department and prepare and submit to the court a written report indicating his or her findings and
recommendations to guide the court in determining whether the minor has a serious mental disorder or is
seriously emotionally disturbed, as described in Section 5600.3, or has a developmental disability, as defined in
Section 4512.  If the minor is detained, the examination shall occur within three court days of the court's order
of referral for evaluation, and the evaluator's report shall be submitted to the court not later than five court days
after the evaluator has personally examined the minor, unless the submission date is extended by the court for
good cause shown.

(c) Based on the evaluator's written report, the court shall determine whether the minor has a serious mental
disorder or is seriously emotionally disturbed, as described in Section 5600.3, or has a developmental disability,
as defined in Section 4512.  If the court determines that the minor has a serious mental disorder, is seriously
emotionally disturbed, or has a developmental disability, the case shall proceed as described in Section 713.  If
the court determines that the minor does not have a serious mental disorder, is not seriously emotionally
disturbed, or does not have a developmental disability, the matter shall proceed without the application of
Section 713 and in accordance with all other applicable provisions of law.

(d) This section shall not be construed to interfere with the legal authority of the juvenile court or of any other
public or private agency or individual to refer a minor for mental health evaluation or treatment as provided in
Section 370, 635.1, 704, 741, 5150, 5694.7, 5699.2, 5867.5, or 6551 of this code, or in Section 4011.6 of the
Penal Code.

CREDIT(S)
(Added by Stats.2005, c. 265 (S.B.570), § 5.)

Historical Notes

Historical And Statutory Notes

2008 Main Volume
Legislative findings and declarations regarding Stats.2005, c. 265 (S.B.570), see Historical and

Statutory Notes under Welfare and Institutions Code § 710.

Research References

Cross References

Children's Mental Health Services Act, see Welfare and Institutions Code § 5850 et seq.
Department of Mental Health, generally, see Welfare and Institutions Code § 4000 et seq.
Judiciary training, juvenile proceedings, mental health and developmental disability issues, see

Government Code § 68553.5.
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§ 713. Dispositional procedures 



     •     Historical Notes     •     Research References

(a) For any minor described in Section 711 who is determined by the court under Section 712 to be seriously
emotionally disturbed, have a serious mental disorder, or have a developmental disability, and who is
adjudicated a ward of the court under Section 602, the dispositional procedures set forth in this section shall
apply.

(b) Prior to the preparation of the social study required under Section 706, 706.5, or 706.6, the minor shall be
referred to a multidisciplinary team for dispositional review and recommendation.  The multidisciplinary team
shall consist of qualified persons who are collectively able to evaluate the minor's full range of treatment needs
and may include representatives from local probation, mental health, regional centers, regional resource
development projects, child welfare, education, community-based youth services, and other agencies or service
providers.  The multidisciplinary team shall include at least one licensed mental health professional as
described in subdivision (a) of Section 712.  If the minor has been determined to have both a mental disorder
and a developmental disorder, the multidisciplinary team may include both an appropriate mental health agency
and a regional center.

(c) The multidisciplinary team shall review the nature and circumstances of the case, including the minor's
family circumstances, as well as the minor's relevant tests, evaluations, records, medical and psychiatric history,
and any existing individual education plan or individual program plans.  The multidisciplinary team shall
provide for the involvement of the minor's available parent, guardian, or primary caretaker in its review,
including any direct participation in multidisciplinary team proceedings as may be helpful or appropriate for
development of a treatment plan in the case.  The team shall identify the mental health or other treatment
services, including in-home and community-based services that are available and appropriate for the minor,
including services that may be available to the minor under federal and state programs and initiatives, such as
wraparound service programs.  At the conclusion of its review, the team shall then produce a recommended
disposition and written treatment plan for the minor, to be appended to, or incorporated into, the probation
social study presented to the court.

(d) The court shall review the treatment plan and the dispositional recommendations prepared by the
multidisciplinary team and shall take them into account when making the dispositional order in the case.  The
dispositional order in the case shall be consistent with the protection of the public and the primary treatment
needs of the minor as identified in the report of the multidisciplinary team.  The minor's disposition order shall
incorporate, to the extent feasible, the treatment plan submitted by the multidisciplinary team, with any
adjustments deemed appropriate by the court.

(e) The dispositional order in the case shall authorize placement of the minor in the least restrictive setting that
is consistent with the protection of the public and the minor's treatment needs, and with the treatment plan
approved by the court.  The court shall, in making the dispositional order, give preferential consideration to the
return of the minor to the home of his or her family, guardian, or responsible relative with appropriate in-home,
outpatient, or wraparound services, unless that action would be, in the reasonable judgment of the court,
inconsistent with the need to protect the public or the minor, or with the minor's treatment needs.

(f) Whenever a minor is recommended for placement at a state developmental center, the regional center
director or designee shall submit a report to the Director of the Department of Developmental Services or his or
her designee.  The regional center report shall include the assessments, individual program plan, and a
statement describing the necessity for a developmental center placement.  The Director of Developmental
Services or his or her designee may, within 60 days of receiving the regional center report, submit to the court a
written report evaluating the ability of an alternative community option or a developmental center to achieve the
purposes of treatment for the minor and whether a developmental center placement can adequately provide the
security measures or systems required to protect the public health and safety from the potential dangers posed
by the minor's known behaviors.



CREDIT(S)
(Added by Stats.2005, c. 265 (S.B.570), § 6.)

Historical Notes

Historical And Statutory Notes

2008 Main Volume
Legislative findings and declarations regarding Stats.2005, c. 265 (S.B.570), see Historical and

Statutory Notes under Welfare and Institutions Code § 710.

Research References

Cross References

Children's Mental Health Services Act, see Welfare and Institutions Code § 5850 et seq.
Department of Developmental Services, see Welfare and Institutions Code § 4400 et seq.
Judiciary training, juvenile proceedings, mental health and developmental disability issues, see

Government Code § 68553.5.
"Relative" defined for purposes of this Article, see Welfare and Institutions Code § 727.4.
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§ 714. Assessment or services to minors by regional centers 
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A regional center, as described in Chapter 5 (commencing with Section 4620) of Division 4.5, shall not be
required to provide assessments or services to minors pursuant to Section 711, 712, or 713 solely on the basis of
a finding by the court under subdivision (c) of Section 712 that the minor is developmentally disabled.
Regional center representatives may, at their option and on a case-by-case basis, participate in the
multidisciplinary teams described in Section 713.  However, any assessment provided by or through a regional
center to a minor determined by the court to be developmentally disabled under subdivision (c) of Section 712
shall be provided in accordance with the provisions and procedures in Chapter 5 (commencing with Section
4620) of Division 4.5 that relate to regional centers.

CREDIT(S)
(Added by Stats.2005, c. 265 (S.B.570), § 7.)

Historical Notes

Historical And Statutory Notes

2008 Main Volume
Legislative findings and declarations regarding Stats.2005, c. 265 (S.B.570), see Historical and

Statutory Notes under Welfare and Institutions Code § 710.

Research References

Cross References

Children's Mental Health Services Act, see Welfare and Institutions Code § 5850 et seq.



Judiciary training, juvenile proceedings, mental health and developmental disability issues, see
Government Code § 68553.5.
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DIVISION 4. MENTAL HEALTH

Part 1. General Administration, Powers And Duties Of The Department

Chapter 1. General

§ 4000. Department 
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There is in the Health and Welfare Agency a State Department of Mental Health.

CREDIT(S)
(Added by Stats.1977, c. 1252, p. 4482, § 486, operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4000, added by Stats.1967, c. 1667, p. 4055, § 35, amended by Stats.1969, c. 138, p. 376, §

298, relating to similar subject matter, was repealed by Stats.1971, c. 1593, p. 3323, § 328, operative
July 1, 1973.  See this section.

Former § 4000, added by Stats.1965, c. 1797, p. 4134, § 2, relating to the same subject, was repealed by
Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969.  See this section.

Former § 4000, added by Stats.1957, c. 2411, p. 4156, § 2, amended by Stats.1961, c. 1416, p. 3218, §
1; Stats.1963, c. 510, p. 1383, § 19, which defined "needy disable person," "permanently impaired,"
and "totally disabled," was repealed by Stats.1965, c. 1784, p. 3978, § 4.

Derivation: Former § 4000, added by Stats.1967, c. 1667, p. 4055, § 35, amended by Stats.1969, c. 138,
p. 376, § 298.

Former § 4000, added by Stats.1965, c. 1797, p. 4134, § 2.
Former § 150, added by Stats.1937, c. 369, p. 1013, § 150, amended by Stats.1945, c. 665, p. 1334, § 1;

Stats.1961, c. 2037, p. 4248, § 3.
Pol.C. § 366, added by Stats.1921, c. 610, p. 1048, § 1, amended by Stats.1923, c. 139, p. 285, § 1;

Stats.1927, c. 595, p. 1029, § 1; Stats.1929, c. 424, p. 747, § 1.

Research References

Cross References

Confidentiality of information and records obtained in providing services to voluntary or involuntary
recipients, see Welfare and Institutions Code § 5328.



Institutions under department, see Welfare and Institutions Code § 4100.
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§ 4001. Definitions 
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As used in this division:

(a) "Department" means the State Department of Mental Health.

(b) "Director" means the Director of Mental Health.

(c) "State hospital" means any hospital specified in Section 4100.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969.  Amended by Stats.1971, c. 1593, p. 3323,
§ 329, operative July 1, 1973; Stats.1977, c. 1252, p. 4482, § 487, operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4001, added by Stats.1965, c. 1797, p. 4134, § 2, relating to the same subject, was repealed by

Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969.  See this section.
Former § 4001, added by Stats.1963, c. 510, p. 1384, § 21, operative Jan. 1, 1965, which related to the

purpose of the chapter on aid to disabled persons and contained policy directions, was repealed by
Stats.1965, c. 1784, p. 3978,§ 4.

Former § 4001, added by Stats.1961, c. 1416, p. 3218, § 2, which related to the purpose of the chapter
on aid to disabled persons, was repealed by Stats.1963, c. 510, p. 1384, § 20, operative Jan. 1, 1965.

Derivation: Former § 151.5, added by Stats.1945, c. 665, p. 1334, § 3.
Former § 4001, added by Stats.1965, c. 1797, p. 4134, § 2.

Research References

Cross References

State department of health services, see Health and Safety Code § 100100 et seq.

Code Of Regulations References

Mental health services act, definitions, department, see 9 Cal. Code of Regs. § 3200.110.
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Collateral References:

 Am Jur 2d Administrative Law §§23 et seq., Hospitals and Asylums §§1 et seq.

§ 4004. Director as executive officer 

     •     Historical Notes     •     Research References



The department is under the control of an executive officer known as the Director of Mental Health.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969.  Amended by Stats.1971, c. 1593, p. 3323,
§ 332, operative July 1, 1973; Stats.1977, c. 1252, p. 4483, § 492, operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4004, added by Stats.1965, c. 1797, p. 4134, § 2, relating to the same subject, was repealed by

Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969.
Former § 4004, added by Stats.1957, c. 2411, p. 4156, § 2, which related to the inalienability of aid was

repealed by Stats.1961, c. 1883, p. 3984, § 24.  See Welfare and Institutions Code § 11002.
Derivation: Former § 4004, added by Stats.1965, c. 1797, p. 4134, § 2.
Former § 151, Stats.1937, c. 369, p. 1013, § 151, amended by Stats.1945, c. 665, p. 1334, § 2.
Pol.C. § 366, added by Stats.1921, c. 610, p. 1048, § 1, amended by Stats.1923, c. 139, p. 285, § 1;

Stats.1927, c. 595, p. 1029, § 1; Stats.1929, c. 424, p. 747, § 1.

Research References

Cross References

Clinical director and hospital administrator, appointment, see Welfare and Institutions Code § 4301.
Director, administrative duties, see Welfare and Institutions Code § 5400 et seq.
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Collateral References:

 Am Jur 2d (Rev) Public Officers and Employees §§27-29, 33.
 Am Jur 2d Hospitals and Asylums §1 et seq.

§ 4005. Director; chief deputy; appointment; compensation; powers 
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With the consent of the Senate, the Governor shall appoint, to serve at his pleasure, the Director of Mental
Health.  He shall have the powers of a head of a department pursuant to Chapter 2 (commencing with Section
11150), Part 1, Division 3, Title 2 of the Government Code, and shall receive the salary provided for by Chapter
6 (commencing with Section 11550), Part 1, Division 3, Title 2 of the Government Code.

Upon recommendation of the director, the Governor may appoint a chief deputy director of the department who
shall hold office at the pleasure of the Governor.  The salary of the chief deputy director shall be fixed in
accordance with law.

CREDIT(S)
(Added by Stats.1977, c. 1252, p. 4483, § 493, operative July 1, 1978.  Amended by Stats.1978, c. 432, p. 1499,
§ 8.9, eff. July 17, 1978, operative July 1, 1978.)

Historical Notes



Historical And Statutory Notes

1998 Main Volume
Former § 4005, added by Stats.1967, c. 1667, p. 4055, § 35, relating to similar subject matter and to

bonds of directors, was repealed by Stats.1971, c. 1593, p. 3323, § 333, operative July 1, 1973.
Former § 4005, added by Stats.1965, c. 1797, p. 4134, § 2, relating to the same subject, was repealed by

Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969.
Former § 4005, added by Stats.1957, c. 2411, p. 4156, § 2, which provided a penalty and remedies for

obtaining aid by illegal means, was repealed by Stats.1965, c. 1784, p. 3978, § 4.
Derivation: Former § 4005, added by Stats.1967, c. 1667, p. 4055, § 35.
Former § 4005, added by Stats.1965, c. 1797, p. 4134, § 2.
Former § 152, Stats.1937, c. 369, p. 1013, § 152, amended by Stats.1945, c. 1185, p. 2237, § 11;

Stats.1949, c. 1005, p. 1850, § 2; Stats.1951, c. 1613, p. 3633, § 48.
Pol.C. § 366, added by Stats.1921, c. 610, p. 1048, § 1, amended by Stats.1923, c. 139, p. 285, § 1;

Stats.1927, c. 595, p. 1029, § 1; Stats.1929, c. 424, p. 747, § 1.

Research References

Cross References

Annual salary of director, see Government Code § 11552.
Appointment, confirmation by senate, see Government Code § 1322.
Official bonds of public officers and employees, generally, see Government Code § 1450 et seq.

Code Of Regulations References

Definitions, abbreviations and program terms, generally, see 9 Cal. Code of Regs. § 881.
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Collateral References:

 Am Jur 2d (Rev) Public Officers and Employees §§93 et seq.
 Am Jur 2d Hospitals and Asylums §§1 et seq.

§ 4005.1. Rules and regulations 
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The department may adopt and enforce rules and regulations necessary to carry out its duties under this
division.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 4.)

Contingency

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see
Historical and Statutory Notes under Welfare and Institutions Code § 5600.

Historical Notes

Historical And Statutory Notes
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Former § 4005.1, added by Stats.1977, c. 1252, § 494, was repealed by Stats.1991, c. 89 (A.B.1288), §

3, eff. June 30, 1991.

Research References

Code Of Regulations References

Internet usage by non-LPS patients, see 9 Cal. Code of Regs. § 891.
Operating businesses from within the facility by non-LPS patients, see 9 Cal. Code of Regs. § 892.

§ 4005.4. Continuation of regulations 

All regulations heretofore adopted by the State Department of Health pursuant to authority now vested in the
State Department of Mental Health by Section 4005.1 and in effect immediately preceding the operative date of
this section, shall remain in effect and shall be fully enforceable unless and until readopted, amended or
repealed by the Director of Mental Health.

CREDIT(S)
(Added by Stats.1977, c. 1252, p. 4483, § 496.5, operative July 1, 1978.  Amended by Stats.1978, c. 429, p.
1439, § 178.5, eff. July 17, 1978, operative July 1, 1978.)

§ 4006. Grants and gifts 
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With the approval of the Department of Finance and for use in the furtherance of the work of the State
Department of Mental Health, the director may accept any or all of the following:

(a) Grants of interest in real property.

(b) Grants of money received by this state from the United States, the expenditure of which is administered
through or under the direction of any department of this state.

(c) Gifts of money from public agencies or from persons, organizations, or associations interested in the
scientific, educational, charitable, or mental health fields.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969.  Amended by Stats.1973, c. 142, p. 414, §
65.4, eff. June 30, 1973, operative July 1, 1973; Stats.1977, c. 1252, p. 4484, § 497, operative July 1, 1978;
Stats.1977, c. 327, p. 1276, § 1; Stats.1978, c. 429, p. 1439, § 179, eff. July 17, 1978, operative July 1, 1978;
Stats.1991, c. 89 (A.B.1288), § 7, eff. June 30, 1991.)

Contingency

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see
Historical and Statutory Notes under Welfare and Institutions Code § 5600.

Historical Notes

Historical And Statutory Notes
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Subordination of amendment by Stats.1977, c. 1252, to other legislation enacted at the 1977 portion of

the Regular Session and taking effect on or before January 1, 1978, see Historical and Statutory
Notes under Business and Professions Code § 555.

Former § 4006, added by Stats.1965, c. 1797, p. 4134, § 2, relating to the same subject, was repealed by
Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969. See this section.

Former § 4006, added by Stats.1957, c. 2411, p. 4156, § 2, which related to general penalties, was
repealed by Stats.1965, c. 1784, p. 3978, § 4.

Derivation: Former § 4006 added by Stats.1965, c. 1797, p. 4134, § 2.
Former § 155, added by Stats.1947, c. 334, p. 898, § 1.

Research References

Cross References

Federal assistance in emergency financing, see Welfare and Institutions Code§ 18002.
Federal government, cooperation with, see Welfare and Institutions Code § 10609.
Social welfare federal fund, see Welfare and Institutions Code § 15050.
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Collateral References:

 Am Jur 2d Hospitals and Asylums §1 et seq.

§ 4007. Expenditures 
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The department may expend in accordance with law all money now or hereafter made available for its use, or
for the administration of any statute administered by the department.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4007, added by Stats.1965, c. 1797, p. 4135, § 2, relating to the same subject, was repealed by

Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969.  See this section.
Former § 4007, added by Stats.1957, c. 4411, p. 4156, § 2, which related to construction, was repealed

by Stats.1965, c. 1784, p. 3978, § 4.
Derivation: Former § 4007, added by Stats.1965, c. 1797, p. 4135, § 2.
Former § 156, Stats.1937, c. 369, p. 1014, § 156.
Pol.C. § 366e, added by Stats.1921, c. 610, p. 1049, § 1.

Research References

Cross References

Unclaimed property fund, see Welfare and Institutions Code § 4126.



1998 Main Volume

Collateral References:

 Am Jur 2d Hospitals and Asylums §§1 et seq.

§ 4008. Travel expenses; official business 
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(a) The department may expend money in accordance with law for the actual and necessary travel expenses of
officers and employees of the department who are authorized to absent themselves from the State of California
on official business.

(b) For the purposes of this section and of Sections 11030 and 11032 of the Government Code, the following
constitutes, among other purposes, official business for officers and employees of the department for which
these officers and employees shall be allowed actual and necessary traveling expenses when incurred either in
or out of this state upon approval of the Governor and Director of Finance:

(1) Attending meetings of any national or regional association or organization having as its principal purpose
the study of matters relating to the care and treatment of mentally ill persons.

(2) Conferring with officers or employees of the United States or other states, relative to problems of
institutional care, treatment or management.

(3) Obtaining information from organizations, associations, or persons described in paragraphs (1) and (2)
which would be useful in the conduct of the activities of the State Department of Mental Health.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969.  Amended by Stats.1971, c. 1593, p. 3323,
§ 334, operative July 1, 1973; Stats.1977, c. 1252, p. 4484, § 498, operative July 1, 1978; Stats.1991, c. 89
(A.B.1288),§ 8, eff. June 30, 1991.)

Contingency

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see
Historical and Statutory Notes under Welfare and Institutions Code § 5600.

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4008, added by Stats.1965, c. 1797, p. 4135, § 2, relating to the same subject, was repealed by

Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969.  See this section.
Derivation: Former § 4008 added by Stats.1965, c. 1797, p. 4135, § 2.
Former § 156.1, added by Stats.1943, c. 212, p. 1111, § 1, amended by Stats.1959, c. 607, p. 2591, § 1.

Research References

Cross References

Traveling expenses of public officers and employees, generally, see Government Code § 11030 et
seq.
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Collateral References:

 Am Jur 2d (Rev) Public Officers and Employees §§460 et seq.

§ 4009. Employees 
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The department may appoint and fix the compensation of such employees as it deems necessary, subject to the
laws governing civil service.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4009, added by Stats.1965, c. 1797, p. 4135, § 2, relating to the same subject, was repealed by

Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969.  See this section.
Derivation: Former § 4009 added by Stats.1965, c. 1797, p. 4135, § 2.
Former § 158, Stats.1937, c. 369, p. 1014, § 158, amended by Stats.1947, c. 417, p. 1032, § 3.
Pol.C. § 2141, added by Stats.1903, c. 364, p. 487, § 1, amended by Stats.1909, c. 65, p. 57, § 5;

Stats.1917, c. 182, p. 274, § 1.

Research References

Cross References

Compensation, state civil service employees, see Government Code § 19826.
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Collateral References:

 Am Jur 2d Hospitals and Asylums §§1 et seq.

§ 4010. Applicable laws 

     •     Historical Notes     •     Research References

Except as in this chapter otherwise prescribed, the provisions of the Government Code relating to state officers
and departments shall apply to the State Department of Mental Health.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969.  Amended by Stats.1973, c. 142, p. 414, §
65.5, eff. June 30, 1973, operative July 1, 1973; Stats.1977, c. 1252, p. 4484, § 499, operative July 1, 1978.)

Historical Notes
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Former § 4010, added by Stats.1965, c. 1797, p. 4135, § 2, relating to the same subject, was repealed by

Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969.  See this section.
Derivation: Former § 4010, added by Stats.1965, c. 1797, p. 4135, § 2.
Former § 153, Stats.1937, c. 369, p. 1013, § 153, amended by Stats.1957, c. 54, p. 618, § 1.
Pol.C. § 366, added by Stats.1921, c. 610, p. 1048, § 1, amended by Stats.1923, c. 139, p. 285, § 1;

Stats.1927, c. 595, p. 1029, § 1; Stats.1929, c. 424, p. 747, § 1.

Research References

Cross References

State civil service, generally, see Government Code § 18520 et seq.
State departments, see Government Code § 11150 et seq.
1998 Main Volume

Collateral References:

 Am Jur 2d Hospitals and Asylums §§1 et seq.

§ 4011. Execution of laws by department 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Unless otherwise indicated in this code, the State Department of Mental Health has jurisdiction over the
execution of the laws relating to the care, custody, and treatment of mentally disordered persons, as provided in
this code.

As used in this division, "establishment" and "institution" include every hospital, sanitarium, boarding home, or
other place receiving or caring for mentally disordered persons.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969.  Amended by Stats.1971, c. 1593, p. 3324,
§ 335, operative July 1, 1973; Stats.1977, c. 1252, p. 4484, § 500, operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4011, added by Stats.1965, c. 1797, p. 4135, § 2, relating to the same subject, was repealed by

Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969.  See this section.
Former § 4011, added by Stats.1961, c. 1998, p. 4211, § 2, which granted relatives relief from liability

for support of blind persons, was repealed by Stats.1965, c. 1784, p. 3978, § 4.  See generally
Welfare and Institutions Code § 13150.

Derivation: Former § 4011, added by Stats.1965, c. 1797, p. 4135, § 2.
Former § 7500, Stats.1937, c. 369, p. 1177, § 7500, amended by Stats.1943, c. 792, p. 2579, § 1;

Stats.1961, c. 79, p. 1072, § 46.
Pol.C. § 2142, added by Stats.1903, c. 364, p. 487, § 1, amended by Stats.1909, c. 65, p. 58, § 6.



Research References

Cross References

Community controlled substances treatment services, see Welfare and Institutions Code § 5340 et
seq.

Detention of inebriates for evaluation and treatment, see Welfare and Institutions Code § 5170 et
seq.

Detention of mentally disordered persons for evaluation and treatment, see Welfare and Institutions
Code § 5150.

Lanterman-Petris-Short Act, see Welfare and Institutions Code § 5000 et seq.
Mentally retarded persons, see Welfare and Institutions Code § 6500.
State hospitals and institutions for the mentally disordered, see Welfare and Institutions Code §§

4100 et seq., 7200 et seq.
State hospitals for the developmentally disabled, see Welfare and Institutions Code § 7500 et seq.
Voluntary admission to mental hospitals and institutions, see Welfare and Institutions Code § 6000

et seq.
1998 Main Volume

Collateral References:

 Am Jur 2d Hospitals and Asylums §§1 et seq., Incompetent Persons §31.

Notes Of Decisions

In general 1

1. In general

It is not only the right, but it is the duty, of the department of mental hygiene to safeguard the welfare of an
incompetent person committed to its care. In re Guardianship of Thrasher (App. 1951) 105 Cal.App.2d 768, 234
P.2d 230. Mental Health  51.1

To the extent the operation and maintenance of an "L" facility may directly affect the rights of individuals
confined therein, the department of health has a primary responsibility to control such institutions through its
licensing, permit and enforcement powers. 58 Op.Atty.Gen. 50, 1-17-75.

§ 4011.5. State hospitals; special education and related services for individuals with exceptional needs 

In counties where State Department of Mental Health hospitals are located, the state hospitals shall ensure that
appropriate special education and related services, pursuant to Chapter 8 (commencing with Section 56850) of
Part 30 of the Education Code, are provided eligible individuals with exceptional needs residing in state
hospitals.

CREDIT(S)
(Added by Stats.1980, c. 1191, p. 4001, § 5, eff. Sept. 29, 1980.  Amended by Stats.1981, c. 1044, p. 4027, §
38.)

1998 Main Volume

§ 4012. Powers and duties of department 



     •     Historical Notes     •     Research References

The State Department of Mental Health may:

(a) Disseminate educational information relating to the prevention, diagnosis and treatment of mental disorder.

(b) Upon request, advise all public officers, organizations and agencies interested in the mental health of the
people of the state.

(c) Conduct such educational and related work as will tend to encourage the development of proper mental
health facilities throughout the state.

(d) Coordinate state activities involving other departments whose actions affect mentally ill persons.

(e) Coordinate with, and provide information to, other states and national organizations, on issues involving
mental health.

(f) Disseminate information and federal and private foundation funding opportunities to counties and cities that
administer mental health programs.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969.  Amended by Stats.1971, c. 1593, p. 3324,
§ 336, operative July 1, 1973; Stats.1977, c. 1252, p. 4484, § 501, operative July 1, 1978; Stats.1991, c. 89
(A.B.1288),§ 9, eff. June 30, 1991; Stats.1991, c. 611 (A.B.1491), § 15, eff. Oct. 7, 1991.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4012, added by Stats.1965, c. 1797, p. 4135, § 2, relating to the same subject, was repealed by

Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969.  See this section.
Former § 4012, added by Stats.1963, c. 510, p. 1384, § 23, which provided for a community work

experience and vocational training program, was repealed by Stats.1965, c. 1784, p. 3978, § 4.
Derivation: Former § 4012, added by Stats.1965, c. 1797, p. 4135, § 2.
Former § 7500.5, added by Stats.1945, c. 839, p. 1537, § 2.

Research References

Cross References

Rules and regulations, generally, see Government Code § 11342 et seq.

Code Of Regulations References

Consultation, education and information services, see 9 Cal. Code of Regs. § 710 et seq.
1998 Main Volume

Collateral References:

 Am Jur 2d Hospitals and Asylums §§1 et seq.

§ 4012.5. Aftercare services for patients on leave from state hospitals; contracts 



     •     Historical Notes     •     Research References

The State Department of Mental Health may obtain psychiatric, medical and other necessary aftercare services
for judicially committed patients on leave of absence from state hospitals by contracting with any city, county,
local health district, or other public officer or agency, or with any private person or agency to furnish such
services to patients in or near the home community of the patient.  Any city, county, local health district, or
other public officer or agency authorized by law to provide mental health and aftercare services is authorized to
enter such contracts.

CREDIT(S)
(Added by Stats.1968, c. 1374, p. 2637, § 5, operative July 1, 1969.  Amended by Stats.1971, c. 1593, p. 3324,
§ 337, operative July 1, 1973; Stats.1977, c. 1252, p. 4485, § 502, operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Section 144 of Stats.1968, c. 1374, p. 2694, provided:
"This act shall become operative at the same time as Sections 1 to 42, inclusive, of Chapter 1667 of the

Statutes of 1967 become operative [July 1, 1969]."
Former § 4012.5, added by Stats.1967, c. 1203, p. 2912, § 1, relating to the same subject was repealed

by Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969.  See this section.
Derivation: Former § 4012.5, added by Stats.1967, c. 1203, p. 2912, § 1.

Research References

Cross References

Judicial commitments generally, see Welfare and Institutions Code § 6250 et seq.
Judicially committed, defined, see Welfare and Institutions Code § 5008.1.
Lanterman-Petris-Short Act, see Welfare and Institutions Code § 5000 et seq.
1998 Main Volume

Collateral References:

 Am Jur 2d Hospitals and Asylums §§1 et seq.

§ 4015. Inventory of material and records to create record of persons who have died while residing at
state hospitals and developmental centers, including location of gravesites; names of patients who
donated remains for medical research; restoration of gravesites and cemeteries; memorials; protocol for
future interment of such persons; creation of task force; status update on implementation; funding 

     •     Historical Notes

(a) The State Department of Mental Health shall, in coordination with the task force described in subdivision
(c) and with other state entities, including, but not limited to, the Department of General Services, the State
Department of Developmental Services, the Secretary of State, and the California State Library, do all of the
following:

(1) Conduct and complete inventories of all of the following:



(A) All materials and records necessary to create the most complete record of persons who died while residing
at any state hospital as defined in Section 7200, or any developmental center as defined in Section 4440.

(B) Within existing resources, identify the location of all gravesites at existing state hospitals and
developmental center lands and of gravesites not located on state lands but designated by the state for burial of
state hospital or developmental center residents.  This shall include the location of remains that may have been
moved from their original burial site and the location of grave markers that may have been moved from
gravesites.

(C) Within existing resources, identify the names of patients whose remains were donated for medical research,
the entity to which the remains were donated, and the final disposition of those remains.

(2) Assist and cooperate with the California Memorial Project in conducting research regarding the records of
deaths and burials of persons at state hospitals and developmental centers and cemeteries based on the grounds
of these facilities.  This assistance shall, subject to paragraph (3), include the granting of access to those state
records as necessary to perform the inventories described in this section.

(3) Notwithstanding Sections 4514 and 5328 or any other provision of law regarding confidentiality of patient
records, the information described in this section shall be limited to the name, date of birth, date of death, and
photographic images of any person who died while in residency at any state hospital or developmental center
and shall be made available for the purposes of the implementation of this section.  The exportation and use of
these records or photographic images from state facilities shall be limited to the information delineated within,
and the purposes of, this section.

(4) Assist the California Memorial Project in developing a plan for the restoration of gravesites and cemeteries
at state hospitals and developmental centers and gravesites not located on state lands but designated by the state
for burial of state hospital or developmental center residents.

(5) Notwithstanding Sections 4514 and 5328 or any other provision of law governing the confidentiality of
patient records, with respect to any monument or memorial erected consistent with this section, the department
may include, if available, the name, date of birth, and date of death, of any person being memorialized who died
while in residency at a state hospital or developmental center and who was buried by the state.

(6) Develop a protocol for the future interment of patients who die while residing at a state hospital or
developmental center and are unclaimed by a family member.

(b) The department may develop a protocol to coordinate the efforts of the state entities described in
subdivision (a).

(c)(1) The department shall establish a task force to provide leadership and direction in carrying out the
activities described in this section.  The task force shall consist of representatives selected by each of the
following entities:

(A) The Peer Self-Advocacy Unit of Protection and Advocacy, Inc.

(B) California Network of Mental Health Clients.

(C) Capitol People First.

(2) To the extent that funding is available, task force members shall be reimbursed for necessary travel expenses
associated with serving on the task force.  When requested by a task force member with a disability, the state
shall pay the cost of a facilitator chosen by the task force member.

(d) In implementing this section, the state shall make no structural changes to existing gravesites on state
hospital or developmental center lands prior to the submission of, and which do not conform with, the
restoration plan described in paragraph (4) of subdivision (a).



(e) Pursuant to the plan described in paragraph (4) of subdivision (a), the department shall seek funding for this
section from the California Cultural and Historical Endowment, in addition to any other resources that may be
available to the department, excluding General Fund moneys, to restore, preserve, and memorialize the
gravesite located at Napa State Hospital.

(f) The department shall submit a status update on the implementation of this section, including a description of
barriers, if any, to conducting the activities described in this section, to the Legislature by January 31, 2004.

CREDIT(S)
(Added by Stats.2002, c. 440 (S.B.1448), § 2.  Amended by Stats.2003, c. 62 (S.B.600), § 322; Stats.2006, c.
391 (S.B.258), § 1.)

Historical Notes

Historical And Statutory Notes

1967 Legislation
Former § 4015, added by Stats.1965, c. 1797, p. 4136, § 2, relating to the same subject, was repealed by

Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969.  See this section.
1991 Legislation
Former § 4015, added by Stats.1967, c. 1667, § 35, amended by Stats.1977, c. 1252, § 504; Stats.1978,

c. 432, § 9, derived from former § 4015, added by Stats.1965, c. 1797, p. 4136, § 2, former § 7501,
Stats.1937, c. 369, p. 1177,§ 7501, amended by Stats.1943, c. 792, p. 2579, § 2, and Pol.C. § 2142,
added by Stats.1903, c. 364, p. 487, § 1, amended by Stats.1909, c. 65, p. 58, § 6, relating to
examination of hospitals and other establishments caring for mentally ill persons, was repealed by
Stats.1991, c. 89 (A.B.1288), § 15.

2002 Legislation
Section 1 of Stats.2002, c. 440 (S.B.1448), provides:
"(a) The Legislature finds and declares all the following:
"(1) The state has provided services to persons with disabilities in state hospitals and developmental

centers since the mid-1850s.
"(2) Over 20,000 patients died while in residency at a state hospital or developmental center from

the mid-1850s until 1960.
"(3) Information about the patients who have died while in residency at a state hospital or

developmental center is incomplete.
"(4) Cemeteries at state hospitals and developmental centers have not been used for interments since

the 1960s, have fallen into disrepair, and are in need of restoration.  Most of the existing
gravesites are unmarked and, in most cases, these cemeteries are untended.  Many of these
cemeteries are, in effect, massive gravesites, and many records identifying where bodies are
buried have been misplaced or destroyed.

"(5) The state has an obligation to provide appropriate interment for patients who die while residing
at a state hospital or developmental center and whose remains are not claimed by a family
member.

"(6) The state has an obligation to ensure maintenance of gravesites on state hospital and
developmental center lands, and gravesites not located on state lands but designated by the state
for burial of state hospital or developmental center residents, in a manner that is respectful, and
includes individual acknowledgment, of the persons buried there.

"(7) The state has an obligation to maintain appropriate records about persons who resided in state
hospitals and developmental centers, including, but not limited to, their names, date of
admittance, date of death, and cause of death.

"(8) Persons with disabilities should play a leadership role in restoring the integrity of gravesites at
state hospitals and developmental center lands and gravesites not located on state lands but



designated by the state for burial of state hospital or developmental center residents.
"(b) It is the intent of the Legislature to enact legislation that would require the state to support

persons with disabilities in their efforts to restore dignity to persons whose remains are buried in
gravesites on state hospital and developmental center lands, and in gravesites not located on state
lands but designated by the state for burial of state hospital or developmental center residents."

2003 Legislation
Subordination of legislation by Stats.2003, c. 62 (S.B.600), to other 2003 legislation, see Historical and

Statutory Notes under Business and Professions Code § 853.

Collateral References:

 Am Jur 2d Hospitals and Asylums §4; Incompetent Persons §31.

§ 4016. Right to examine copies of code 

     •     Historical Notes     •     Notes of Decisions

In every place in which a mentally disordered person may be involuntarily held, the persons confined therein
shall be permitted access to and examination or inspection of copies of this code.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4016, added by Stats.1965, c. 1797, p. 4137, § 2, relating to the same subject, was repealed by

Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969. See this section.
Derivation: Former § 4016, added by Stats.1965, c. 1797, p. 4137, § 2.
Former § 7501.5, added by Stats.1943, c. 1033, p. 2970, § 1.
1998 Main Volume

Collateral References:

 Am Jur 2d Incompetent Persons §31.

Notes Of Decisions

In general 1

1. In general

Authorities of a state mental facility could deny a prisoner access to law books, except, subject to reasonable
regulations, a copy of Division 6 of the Welfare and Institutions Code where, because of his dangerous
propensities, it was proper not to permit him to visit library, or come in possession of hard covered books which
were potentially dangerous weapons. In re Cathey (1961) 12 Cal.Rptr. 762, 55 Cal.2d 679, 361 P.2d 426.
Mental Health  436.1

§ 4017. Resources and services 



     •     Historical Notes

(a) The department may provide information to the Controller to guide distribution of resources dedicated for
mental health services under Chapter 6 (commencing with Section 17600) of Part 5 of Division 9, and may
distribute to a county or combination of counties acting jointly resources described in Part 2 (commencing with
Section 5600) of Division 5, pursuant to Section 5701.

(b) The department may contract with a county or combination of counties for services described in this
division and Division 5 (commencing with Section 5000), to the extent that those services are funded directly
by the department.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969.  Amended by Stats.1968, c. 1374, p. 2638,
§ 6, operative July 1, 1969; Stats.1970, c. 1627, p. 3440, § 4.5; Stats.1985, c. 106, § 174; Stats.1991, c. 89
(A.B.1288), § 16, eff. June 30, 1991; Stats.1991, c. 611 (A.B.1491), § 16, eff. Oct. 7, 1991.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4017, added by Stats.1965, c. 1797, p. 4137, § 2, relating to regulations in regard to

correspondence of patients in custody, was repealed by Stats.1967, c. 1667, § 34.5, operative July 1,
1969.  See generally Welfare and Institutions Code § 5325 et seq.

Collateral References:

 Am Jur 2d Hospitals and Asylums §§1 et seq.

§ 4021. Investigatory powers; notice to attorney general 

     •     Historical Notes     •     Research References

When the department has reason to believe that any person held in custody as mentally disordered is wrongfully
deprived of his liberty, or is cruelly or negligently treated, or that inadequate provision is made for the skillful
medical care, proper supervision, and safekeeping of any such person, it may ascertain the facts.  It may issue
compulsory process for the attendance of witnesses and the production of papers, and may exercise the powers
conferred upon a referee in a superior court.  It may make such orders for the care and treatment of such person
as it deems proper.

Whenever the department undertakes an investigation into the general management and administration of any
establishment or place of detention for the mentally disordered, it may give notice of such investigation to the
Attorney General, who shall appear personally or by deputy, to examine witnesses in attendance and to assist
the department in the exercise of the powers conferred upon it in this code.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969.  Amended by Stats.1977, c. 1252, p. 4486,
§ 506, operative July 1, 1978; Stats.1978, c. 429, p. 1440, § 180, eff. July 17, 1978, operative July 1, 1978.)

Historical Notes



Historical And Statutory Notes

1998 Main Volume
Former § 4021, added by Stats.1965, c. 1797, p. 4138, § 2, relating to the same subject, was repealed by

Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969.  See this section.
Former § 4021, added by Stats.1957, c. 2411, p. 4156, § 2, which required county contributions when

state and federal funds were available for aid to the needy disabled, was repealed by Stats.1965, c.
1784, p. 3978, § 4.

Derivation: Former § 4021, added by Stats.1965, c. 1797, p. 4138, § 2.
Former § 7506, Stats.1937, c. 369, p. 1178, § 7506, amended by Stats.1943, c. 792, p. 2580, § 4.
Pol.C. § 2142a, added by Stats.1903, c. 364, p. 489, § 1.

Research References

Cross References

Attorney general, generally, see Government Code § 12500 et seq.
County psychiatric hospitals, investigations, see Welfare and Institutions Code § 7100.
Decision of referee, see Code of Civil Procedure §§ 644, 645.
Habeas corpus, right thereto, see Welfare and Institutions Code §§ 5275, 5276, 7250.
Legal and civil rights of persons involuntarily detained, see Welfare and Institutions Code § 5325 et

seq.
Means of producing evidence, see Code of Civil Procedure § 1985 et seq.
Witness,

Compelling attendance, see Code of Civil Procedure § 128; Penal Code § 1326 et seq.
Contempt, see Code of Civil Procedure § 1991 et seq.

1998 Main Volume

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §1786
 Am Jur 2d Hospitals and Asylums §§1 et seq.; Incompetent Persons §§26, 31.

§ 4022. Complaints; verification; service; notice 

     •     Historical Notes     •     Research References

When complaint is made to the department regarding the officers or management of any hospital or institution
for the mentally disordered, or regarding the management of any person detained therein or regarding any
person held in custody as mentally disordered, the department may, before making an examination regarding
such complaint, require it to be made in writing and sworn to before an officer authorized to administer oaths.
On receipt of such a complaint, sworn to if so required, the department shall direct that a copy of the complaint
be served on the authorities of the hospital or institution or the person against whom complaint is made,
together with notice of the time and place of the investigation, as the department directs.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969.  Amended by Stats.1977, c. 1252, p. 4486,
§ 507, operative July 1, 1978.)

Historical Notes



Historical And Statutory Notes

1998 Main Volume
Former § 4022, added by Stats.1965, c. 1797, p. 4138, § 2, relating to the same subject, was repealed by

Stats.1967, c. 1667, p. 4055, § 34.5, operative on the 61st day after final adjournment of the 1968
Regular Session. See this section.

Former § 4022, added by Stats.1957, c. 2411, p. 4156, § 2, which provided additional powers to county
boards of supervisors in applications for aid to needy disabled persons, was repealed by Stats.1965,
c. 1784, p. 3978, § 4.

Derivation: Former § 4022, added by Stats.1965, c. 1797, p. 4138, § 2.
Former § 7507, Stats.1937, c. 369, p. 1177, § 7507.
Pol.C. § 2142a, added by Stats.1903, c. 364, p. 489, § 1.

Research References

Cross References

Affirmation in lieu of oath, see Code of Civil Procedure § 2015.6.
Oaths and affirmations, administration of, see Code of Civil Procedure § 2093 et seq.
Persons who may administer oaths, see Code of Civil Procedure §§ 128, 177; Government Code §

1225.
1998 Main Volume

Collateral References:

 Am Jur 2d Hospitals and Asylums §§1 et seq.; Incompetent Persons §31.

§ 4024. Review and approval of proposed allocations for level-of-care staffing in state hospitals serving
persons with mental disabilities; assumptions underlying estimates of state hospital mentally disabled
population; comparison of actual and estimated population levels; analysis of causes of change and fiscal
impact 

     •     Historical Notes     •     Research References

The State Department of Mental Health proposed allocations for level-of-care staffing in state hospitals that
serve persons with mental disabilities shall be submitted to the Department of Finance for review and approval
in July and again on a quarterly basis.  Each quarterly report shall include an analysis of client characteristics of
admissions and discharges in addition to information on any changes in characteristics of current residents.

The State Department of Mental Health shall submit by January 1 and May 1 to the Department of Finance for
its approval: (a) all assumptions underlying estimates of state hospital mentally disabled population; and (b) a
comparison of the actual and estimated population levels for the year to date.  If the actual population differs
from the estimated population by 50 or more, the department shall include in its reports an analysis of the
causes of the change and the fiscal impact.  The Department of Finance shall approve or modify the
assumptions underlying all population estimates within 15 working days of their submission.  If the Department
of Finance does not approve or modify the assumptions by such date, the assumptions, as presented by the
submitting department, shall be deemed to be accepted by the Department of Finance as of that date.  The
estimates of populations and the comparison of actual versus estimated population levels shall be made
available to the Joint Legislative Budget Committee immediately following approval by the Department of
Finance.

The Department of Finance shall also make available to the Joint Legislative Budget Committee a listing of all



of the approved assumptions and the impact of each assumption, as well as all supporting data provided by the
State Department of Mental Health or developed independently by the Department of Finance.  However, such
departmental estimates, assumptions, and other supporting data as have been prepared shall be forwarded to the
Joint Legislative Budget Committee not later than January 15 or May 15 by the State Department of Mental
Health in the event this information has not been released earlier.

CREDIT(S)
(Added by Stats.1984, c. 268, § 33, eff. June 30, 1984.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4024, added by Stats.1967, c. 1667, p. 4055, § 35, amended by Stats.1977, c. 1252, p. 4487, §

509, derived from former § 4024, added by Stats.1965, c. 1797, p. 4139, § 2, related to
recommendations to the legislature for care needs and development of additional medical facilities.

Former § 4024, added by Stats.1965, c. 1797, p. 4139, § 2, derived from former Pol.C. § 2142, added by
Stats.1903, c. 364, p. 487, § 1, amended by Stats.1909, c. 65, p. 58, § 6, and from former § 7510,
added by Stats.1937, c. 369, p. 1179, § 7510, relating to the same subject, was repealed by
Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969.

Former § 4024, added by Stats.1957, c. 2411, p. 4156, § 2, which related to agreements with the federal
government, to refunds, and to apportionment of collections, was repealed by Stats.1965, c. 1784, p.
3978, § 4.

Research References

Cross References

Public agencies and conditions requiring the preparation or submission of written report with respect
to this section, see Government Code § 7550.5.

1998 Main Volume

Collateral References:

 Am Jur 2d Hospitals and Asylums §§1 et seq.

§ 4024.5. Multiple diagnoses; treatment; combined funding; plan 

(a) The State Department of Mental Health and the State Department of Alcohol and Drug Programs, jointly,
shall develop a plan, by July 1, 1994, to appropriately combine funding from both departments for the treatment
of persons with multiple diagnoses.

(b) For purposes of this section, "multiple diagnoses" means diagnoses of chronic mental illness together with
substance abuse of either illegal or legal drugs, including alcohol, or both.

CREDIT(S)
(Added by Stats.1990, c. 845 (A.B.3054), § 1.)

§ 4025. Limit on charges; care; care treatment 



     •     Historical Notes     •     Research References     •     Notes of Decisions

Charges made by the department for the care and treatment of each patient in a facility maintained by the
department shall not exceed the actual cost thereof as determined by the director in accordance with standard
accounting practices.  The director is not prohibited from including the amount of expenditures for capital
outlay or the interest thereon, or both, in his determination of actual cost.

As used in this section, the terms "care" and "care and treatment" include care, treatment, support, maintenance,
and other services rendered by the department to a patient in the state hospital or other facility maintained by or
under the jurisdiction of the department.

CREDIT(S)
(Added by Stats.1968, c. 1374, p. 2638, § 8, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4025, added by Stats.1967, c. 1620, p. 3863, § 1, urgency, eff. Aug. 30, 1967, operative Oct. 1,

1967, relating to similar subject matter was repealed by Stats.1967, c. 1667, p. 4055, § 34.5,
operative July 1, 1969. See this section.

Section 15 of Stats.1967, c. 1620, provided as follows:
"Sections 1 to 14, inclusive of this act shall become operative on October 1, 1967, except that, with the

approval of the Director of Finance, the Director of Mental Hygiene may institute the new method of
determining charges prescribed by this act at one or more of the facilities under the jurisdiction of
the Department of Mental Hygiene on and after such operative date and continue to determine the
charges for the remaining facilities in accordance with the law in effect prior to the effective date of
this act, but such new method shall be used at all such facilities on or before January 1, 1970."

Addition of a section 4025 by Stats.1967, c. 1620, p. 3866, § 16, failed to become operative under the
terms of § 28 of that act, which provided:

"Sections 16 to 24, inclusive, of this act shall become operative only if the Legislature enacts Assembly
Bill No. 1221 at its 1967 Regular Session and in such case at the same time Assembly Bill No. 1221
becomes operative, in which event Sections 4133, 5516, 6651, 6652, 7011.5, 7304, 7302 and 7406,
as amended by Sections 1 to 14, inclusive, and Sections 4025 and 5707 as added to the Welfare and
Institutions Code by Sections 1 to 14, inclusive, of this act are repealed."

Assembly Bill No. 1221 was not enacted.
Former § 4025, added by Stats.1957, c. 2411, p. 4156, § 2, and repealed by Stats.1965, c. 1784, p. 3978,

§ 4 made the grant of aid to needy disabled subject to the availability of federal funds.
Derivation: Former § 4025, added by Stats.1967, c. 1620, p. 3863, § 1.

Research References

Cross References

Day hospitals and rehabilitation centers, application of this section, see Welfare and Institutions
Code § 4133.

Mentally disordered person, determination of charges, applicability of this section, see Welfare and
Institutions Code § 7276.

1998 Main Volume



Collateral References:

 Am Jur 2d Hospitals and Asylums §§1 et seq.

Notes Of Decisions

In general 1
Presumptions 2

1. In general

In light of the hearing provided guardian in court when department of mental hygiene proceeds in guardianship
proceedings or by independent action to collect from estate of incompetent charges incurred for care at a state
hospital, wherein guardian may show that determination of the actual costs of such care was erroneous because
of some dereliction of duty by the officer computing the charges or because he acted in an arbitrary or
discriminatory manner, requirements of due process are met, though there is no statutory provision for hearing
with respect to establishment of the charges, and despite contention that guardian is entitled to a trial de novo to
determine the validity thereof. In re Gridley's Estate (App. 1 Dist. 1973) 108 Cal.Rptr. 200, 32 Cal.App.3d
1053. Constitutional Law  4339

2. Presumptions

Absent evidence that director of mental hygiene was guilty of dereliction or that action taken by him in
determining charges for care of incompetent at state hospital was arbitrary or discriminatory, presumption of
regularity will prevail. In re Gridley's Estate (App. 1 Dist. 1973) 108 Cal.Rptr. 200, 32 Cal.App.3d 1053.
Evidence  83(1)

§ 4027. Regulations concerning inpatient rights of certain mentally ill offenders 

     •     Historical Notes     •     Research References

The State Department of Mental Health may adopt regulations concerning patients' rights and related
procedures applicable to the inpatient treatment of mentally ill offenders receiving treatment pursuant to
Sections 1026, 1026.2, 1364, 1370, 1610, and 2684 of the Penal Code, Section 1756 of the Welfare and
Institutions Code, persons receiving treatment as mentally disordered sex offenders, and inmates of jail
psychiatric units.

CREDIT(S)
(Added by Stats.1986, c.933, § 1.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4027, added by Stats.1973, c. 1137, p. 2336, § 3, authorized payments for occupational

alcoholism programs and rehabilitation care.  See Health and Safety Code § 11750 et seq.

Research References



Code Of Regulations References

Complaint and appeal procedure, see 9 Cal. Code of Regs. § 885.
Definitions, abbreviations and program terms, generally, see 9 Cal. Code of Regs. § 881.
Internet usage by non-LPS patients, see 9 Cal. Code of Regs. § 891.
Non-LPS patients' rights, non-deniable, see 9 Cal. Code of Regs. § 883.
Operating businesses from within the facility by non-LPS patients, see 9 Cal. Code of Regs. § 892.
Patients' rights subject to denial for good cause, see 9 Cal. Code of Regs.§ 884.
Quarterly reports to the office of patients' rights, see 9 Cal. Code of Regs. § 886.

Chapter 2. Planning, Research, Evaluation And Quality Assurance

Article 1. Planning, Research, Evaluation And Quality Assurance

§ 4030. Organization of staff to assure implementation 

The Director of Mental Health shall organize appropriate staff of the department to ensure implementation of
the planning, research, evaluation, technical assistance, and quality assurance responsibilities set forth in this
chapter.

CREDIT(S)
(Added by Stats.1978, c. 1393, p. 4608, § 2.  Amended by Stats.1991, c. 89 (A.B.1288), § 19, eff. June 30,
1991.)

Contingency

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see
Historical and Statutory Notes under Welfare and Institutions Code § 5600.

1998 Main Volume

§ 4031. Duties of state department of mental health 

The State Department of Mental Health shall, to the extent resources are available, do all of the following:

(a) Conduct, sponsor, coordinate, and disseminate results of research and evaluation directed to the public
policy issues entailed in the selection of resource utilization and service delivery in the state.

(b) Make available technical assistance to local mental health programs incorporating the results of research,
evaluation, and quality assurance to local mental health programs.

(c) Implement a system of required performance reporting by local mental health programs.

(d) Perform any other activities useful to improving and maintaining the quality of state mental hospital and
community mental health programs.

CREDIT(S)
(Added by Stats.1978, c. 1393, p. 4608, § 2.  Amended by Stats.1991, c. 89 (A.B.1288), § 20, eff. June 30,
1991.)



Contingency

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see
Historical and Statutory Notes under Welfare and Institutions Code § 5600.

1998 Main Volume

§ 4032. Grants and contracts; giving and receipt 

The department shall, when appropriate, give and receive grants and contracts for research, evaluation, and
quality assurance efforts.

CREDIT(S)
(Added by Stats.1978, c. 1393, p. 4608, § 2.)

§ 4033. Federal planning requirements; compliance by state 

(a) The State Department of Mental Health shall, to the extent resources are available, comply with federal
planning requirements.  The department shall update and issue a state plan, which may also be any federally
required state service plan, so that citizens may be informed regarding the implementation of, and long-range
goals for, programs to serve mentally ill persons in the state.  The department shall gather information from
counties necessary to comply with this section.

(b) (1) If the State Department of Mental Health makes a decision not to comply with any federal planning
requirement to which this section applies, the State Department of Mental Health shall submit the decision, for
consultation, to the California Conference of Local Mental Health Directors, the California Council on Mental
Health, and affected mental health entities.

(2) The State Department of Mental Health shall not implement any decision not to comply with federal
planning requirements sooner than 30 days after notification of that decision, in writing, by the Department of
Finance, to the chairperson of the committee in each house of the Legislature which considers appropriations,
and the Chairperson of the Joint Legislative Budget Committee.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 21, eff. June 30, 1991.  Amended by Stats.1991, c. 611 (A.B.1491), §
17, eff. Oct. 7, 1991.)

Article 2. Research And Evaluation

§ 4040. Clinical research or evaluation studies 

The State Department of Mental Health may conduct, or contract for, research or evaluation studies which have
application to policy and management issues.  In selecting areas for study the department shall be guided by the
information needs of state and local policymakers and managers, and suggestions from the California
Conference of Local Mental Health Directors.

CREDIT(S)
(Added by Stats.1978, c. 1393, p. 4608, § 2.  Amended by Stats.1991, c. 89 (A.B.1288), § 22, eff. June 30,
1991.)



Contingency

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see
Historical and Statutory Notes under Welfare and Institutions Code § 5600.

1998 Main Volume

§ 4041. Clearinghouse for information; review and dissemination of results 

The department shall serve as a clearinghouse for information on research and evaluation studies relevant to
mental health.  The department shall review and disseminate the results of local, state, and national research and
evaluation studies that have important implications for mental health policy or management.

CREDIT(S)
(Added by Stats.1978, c. 1393, p. 4608, § 2.)

1998 Main Volume

§ 4042. Cooperation and coordination with other state and local agencies 

The department shall cooperate and coordinate with other state and local agencies engaged in research and
evaluation studies.  Effort shall be made to coordinate with research, evaluation, and demonstration efforts of
local mental health programs, state hospitals serving the mentally disordered, the Department of Rehabilitation,
the State Department of Alcohol and Drug Programs, the State Department of Developmental Services, the
State Department of Health Services, universities, and other special projects conducted or contracted for by the
State Department of Mental Health.

CREDIT(S)
(Added by Stats.1978, c. 1393, p. 4608, § 2.  Amended by Stats.1991, c. 89 (A.B.1288), § 23, eff. June 30,
1991.)

Contingency

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see
Historical and Statutory Notes under Welfare and Institutions Code § 5600.
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§ 4043. Mental health research projects; intent; priorities 

(a) It is the intent of the Legislature that the department provide leadership in the establishment and funding of
mental health research projects.  The projects shall lead to better understanding of the etiology of serious mental
illness and the development of treatment alternatives necessary to meet the needs of the citizens of this state.

(b) The director shall appoint a Mental Health Research Advisory Committee.  The committee shall consult
with program administrators, providers, consumers, families, and research scientists.  The committee shall
advise and assist the director in establishing research priorities and in other research related activities as
appropriate.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 24, eff. June 30, 1991.)



Contingency

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see
Historical and Statutory Notes under Welfare and Institutions Code § 5600.

§ 4044. Research priorities; funding 

Research performed pursuant to this chapter shall have as a priority serious mental disorders.  Research shall be
conducted in, or in collaboration with, state or local mental health program facilities that serve public needs.  In
order to preserve continuity, research programs may be funded for up to five years depending upon the nature of
the project and availability of funds.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 25, eff. June 30, 1991.)

Contingency

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see
Historical and Statutory Notes under Welfare and Institutions Code § 5600.

§ 4045. County requests for funds 

In order to improve the quality of mental health care in this state, a portion of the funding for research pursuant
to this chapter shall be used to provide technical advice, consultation, and education on diagnosis and treatment
within the public mental health system upon request of a county.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 26, eff. June 30, 1991.)

Contingency

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see
Historical and Statutory Notes under Welfare and Institutions Code § 5600.

Article 3. Technical Assistance

§ 4050. Availability to county and other local mental health agencies 

The State Department of Mental Health shall provide, to the extent resources are available, technical assistance,
through its own staff, or by contract, to county mental health programs and other local mental health agencies in
the areas of program operations, research, evaluation, demonstration, or quality assurance projects.

CREDIT(S)
(Added by Stats.1978, c. 1393, p. 4608, § 2.  Amended by Stats.1991, c. 89 (A.B.1288), § 27, eff. June 30,
1991; Stats.1991, c. 611 (A.B.1491), § 18, eff. Oct. 7, 1991.)

1998 Main Volume



§ 4051. Guidelines, models and operational assistance 

The State Department of Mental Health shall, to the extent resources are available, provide program
development guidelines, evaluation models, and operational assistance on all aspects of services to mentally ill
persons of all ages.  These services include, but are not limited to, the following:

(a) Self-help programs.

(b) Housing development.

(c) Disaster preparation.

(d) Vocational services.

(e) Regional programs.

(f) Multiple diagnosis programs.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 28, eff. June 30, 1991.)

Contingency

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see
Historical and Statutory Notes under Welfare and Institutions Code § 5600.

§ 4052. Training 

The State Department of Mental Health shall, to the extent resources are available, provide training in
performance standards, model programs, cultural competency, and program development.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 29, eff. June 30, 1991.)

Contingency

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see
Historical and Statutory Notes under Welfare and Institutions Code § 5600.

§ 4060. Joint state-county decisionmaking process; implementation of § 4050 

     •     Historical Notes

The department shall, in order to implement Section 4050, utilize a joint state-county decisionmaking process
that shall include local mental health directors and representatives of local mental health boards.  The purpose
of this collaboration shall be to promote effective and efficient quality mental health services to the residents of
the state under the realigned mental health system.

CREDIT(S)
(Added by Stats.1992, c. 1374 (A.B.14), § 2, eff. Oct. 28, 1992.  Amended by Stats.1993, c. 564 (S.B.43), § 1.)



Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4060, added by Stats.1978, c. 1398, § 2, relating to onsite professional peer review of each

county mental health program, was repealed by Stats.1991, c. 89 (A.B.1288), § 30, eff. June 30,
1991.

For conditions rendering the provisions of Stats.1991, c. 89, inoperative, see Historical and Statutory
Notes under Health and Safety Code § 209.

§ 4061. Joint state-county decisionmaking process; areas of use; inclusion of mental health board
members; resources 

     •     Historical Notes

(a) The department shall utilize a joint state-county decisionmaking process to determine the appropriate use of
state and local training, technical assistance, and regulatory resources to meet the mission and goals of the
state's mental health system.  The department shall use the decisionmaking collaborative process required by
this section in all of the following areas:

(1) Providing technical assistance to the State Department of Mental Health and local mental health
departments through direction of existing state and local mental health staff and other resources.

(2) Analyzing mental health programs, policies, and procedures.

(3) Providing forums on specific topics as they relate to the following:

(A) Identifying current level of services.

(B) Evaluating existing needs and gaps in current services.

(C) Developing strategies for achieving statewide goals and objectives in the provision of services for the
specific area.

(D) Developing plans to accomplish the identified goals and objectives.

(4) Providing forums on policy development and direction with respect to mental health program operations and
clinical issues.

(5) Identifying and funding a statewide training and technical assistance entity jointly governed by local mental
health directors and mental health constituency representation, which can do all of the following:

(A) Coordinate state and local resources to support training and technical assistance to promote quality mental
health programs.

(B) Coordinate training and technical assistance to ensure efficient and effective program development.

(C) Provide essential training and technical assistance, as determined by the state-county decisionmaking
process.

(b) Local mental health board members shall be included in discussions pursuant to Section 4060 when the
following areas are discussed:

(1) Training and education program recommendations.



(2) Establishment of statewide forums for all organizations and individuals involved in mental health matters to
meet and discuss program and policy issues.

(3) Distribution of information between the state, local programs, local mental health boards, and other
organizations as appropriate.

(c) The State Department of Mental Health and local mental health departments may provide staff or other
resources, including travel reimbursement, for consultant and advisory services; for the training of personnel,
board members, or consumers and families in state and local programs and in educational institutions and field
training centers approved by the department; and for the establishment and maintenance of field training
centers.

CREDIT(S)
(Added by Stats.1992, c. 1374 (A.B.14), § 3, eff. Oct. 28, 1992.  Amended by Stats.2008, c. 758 (A.B.1183), §
20, eff. Sept. 30, 2008.)

Historical Notes

Historical And Statutory Notes

2008 Legislation
For appropriation, cost reimbursement, urgency effective, and other uncodified provisions relating to

Stats.2008, c. 758 (A.B.1183), see Historical and Statutory Notes under Health and Safety Code §
1266.

1998 Main Volume
Former § 4061, added by Stats.1978, c. 1393, § 2, relating to recommendations of reviewing agency by

counties, was repealed by Stats.1991, c. 89 (A.B.1288),§ 30, eff. June 30, 1991.
For conditions rendering the provisions of Stats.1991, c. 89, inoperative, see Historical and Statutory

Notes under Health and Safety Code § 209.

Article 4. Medi-Cal Quality Assurance

§ 4070. Development of quality assurance program; standards and guidelines 

     •     Research References

(a) The State Department of Mental Health shall develop a quality assurance program to govern the delivery of
Short-Doyle Medi-Cal services, in order to assure quality patient care based on community standards of
practice.

(b) The department shall issue standards and guidelines for local quality assurance activities.  These standards
and guidelines shall be reviewed and revised in consultation with the Conference of Local Mental Health
Directors.  The standards and guidelines shall be based on federal medicaid requirements.

(c) The standards and guidelines developed by the department shall reflect the special problems that small rural
counties have in undertaking comprehensive quality assurance systems.

CREDIT(S)
(Added by Stats.1978, c. 1393, p. 4608, § 2.  Amended by Stats.1991, c. 89 (A.B.1288), § 32, eff. June 30,
1991.)

Contingency



For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see
Historical and Statutory Notes under Welfare and Institutions Code § 5600.

Research References

Code Of Regulations References

Utilization review of Short-Doyle funded acute inpatient psychiatric services, see 9 Cal. Code of
Regs. § 590 et seq.
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Collateral References:

Witkin, Evidence (3d ed) §1100
Cal Jur 3d Heal Art §§359, 381

§ 4071. Approval of each local program 

The department shall approve each local program's initial quality assurance plan, and shall thereafter review
and approve each program's Short-Doyle Medi-Cal quality assurance plan whenever the plan is amended or
changed.

CREDIT(S)
(Added by Stats.1978, c. 1393, p. 4608, § 2.  Amended by Stats.1991, c. 89 (A.B.1288), § 33, eff. June 30,
1991; Stats.1991, c. 611 (A.B.1491), § 19, eff. Oct. 7, 1991.)

Chapter 3.  Facility Licensing, Program Certification, And Ratesetting

Article 1. Licensing And Ratesetting Assessment

§ 4074. Assessment of need 

To the extent resources are available, the department shall utilize state and federal laws, research findings, and
information collected for county programs to assess the need for licensing and ratesetting activities statewide.
County competition, including practices which supplement rates to ensure access, are an indicator of the need
for revised ratesetting activities.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 37, eff. June 30, 1991.)

Contingency

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see
Historical and Statutory Notes under Welfare and Institutions Code § 5600.



Article 2. Private Residential Care Facilities

§ 4075. Payment for special needs of mentally disordered persons; rates; eligibility criteria;
establishment of standardized assessment tool and client monitoring system 

     •     Historical Notes

The department shall establish and maintain an equitable system of payment for the special needs of mentally
disordered persons in private residential care facilities for the mentally disabled as follows:

(a) The department shall establish the rates of payment which shall be based on the functional ability and
programmatic needs of clients.  The department shall establish a standardized assessment tool and client
monitoring system for counties to use in determining the functional ability and programmatic needs of mentally
disordered clients pursuant to this chapter.

(b) The department shall adopt regulations necessary to establish eligibility criteria for private residential care
facilities, including, but not limited to, training and educational requirements for facility operators and staff and
ability to meet specified special needs of clients.

(c) The department shall establish rates annually in consultation with the California Conference of Local Mental
Health Directors and provider groups.  These rates shall include, but not be limited to, each of the cost elements
in this section as follows:

(1) Rates established for all facilities shall include an adequate amount to care for basic living needs of a
mentally disordered person. "Basic living needs" are defined to include housing, including shelter, utilities, and
furnishings; food; and personal care.  These amounts may be adjusted annually to reflect cost-of-living changes.
A redetermination of basic living costs shall be undertaken every three years by the department using the best
available estimating methods.

(2) To the extent applicable, rates established for facilities shall include a reasonable amount for unallocated
services.  These costs shall be determined using generally accepted accounting principles. "Unallocated
services," for the purposes of this section, means the indirect costs of managing a facility and includes costs of
managerial personnel, facility operation, maintenance and repair, employee benefits, taxes, interest, insurance,
depreciation, and general and administrative support.  If a facility serves other persons in addition to mentally
disordered persons, unallocated services expenses shall be reimbursed under this section, only for the
proportion of the costs associated with the care of mentally disordered persons.

(3) Rates established for facilities shall include an amount to reimburse facilities for the depreciation of
mandated capital improvements and equipment as established in the state's uniform accounting manual.  For
purposes of this section, "mandated capital improvements and equipment" are only those remodeling and
equipment costs incurred by a facility because an agency of government has required the remodeling or
equipment as a condition for the use of the facility as a provider of care to mentally disordered persons.

(4) To the extent applicable, rates established for all facilities shall include as a factor an amount to reflect
differences in the cost of living for different geographic areas in the state.

(5) Rates established for facilities shall include an amount for supervision where the functional ability or
programmatic needs of residents require augmented supervisory staff.

(6) Rates of payment for private residential care facilities shall be established in such ways as to ensure the
maximum utilization of all federal and other sources of funding, to which mentally disordered persons are
legally entitled, prior to the commitment of state funds for those purposes.



(d) In no case shall the rates established under this section be less than the rates paid for equivalent categories
of regional center clients which were in effect on July 1, 1985.

CREDIT(S)
(Added by Stats.1979, c. 1194, p. 4700, § 2, eff. Sept. 30, 1979.  Amended by Stats.1982, c. 115, § 41, eff.
March 13, 1982; Stats.1985, c. 1352, § 2, eff. Oct. 1, 1985; Stats.1991, c. 89 (A.B.1288), § 39, eff. June 30,
1991; Stats.1991, c. 611 (A.B.1491), § 20, eff. Oct. 7, 1991.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Section 1 of Stats.1979, c. 1194, p. 4699, provides:
"The Legislature finds as follows:
"(a) The patient population in private residential care facilities for the mentally disordered has charged

dramatically over recent years.  Where previously the majority of such patients were in their 50's, the
majority are now in their 30's, and likely to be more active and violent with problems of alcohol or
drug addiction and behavior control.

"(b) Rates set for private residential care facilities for the mentally disordered are insufficient to assure
adequate treatment of patients' programmatic needs because the rate structure is not based on such
needs.

"(c) Due to such insufficient payments, operators of private residential care facilities are not given any
incentive to serve the more severely disturbed, and it is difficult to recruit sufficient private
residential care facilities."

Amendment of this section by § 3 of Stats.1985, c. 1286, failed to become operative under the
provisions of § 19 of that Act.

1998 Main Volume

§ 4076. Contracts for additional services; payment rate system 

     •     Historical Notes

Counties which contract with private residential care facilities for additional services for mentally disabled
persons involving payment of supplemental rates shall utilize the payment rate system and facility guidelines
for residential care facilities established pursuant to this chapter.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 41, eff. June 30, 1991.)

Contingency

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see
Historical and Statutory Notes under Welfare and Institutions Code § 5600.

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4076, added by Stats.1979, c. 1194, § 2, amended by Stats.1985, c. 1352, § 3, relating to

application for adjusted rates, was repealed by Stats.1991, c. 89 (A.B.1288), § 40, eff. June 30, 1991.



§ 4078. Licensing of facilities 

     •     Historical Notes

Facilities funded by contract for supplemental rates in accordance with this chapter shall be licensed under
existing licensing categories, including provisional licenses.

CREDIT(S)
(Added by Stats.1979, c. 1194, p. 4700, § 2, eff. Sept. 30, 1979.  Amended by Stats.1991, c. 89 (A.B.1288), §
43, eff. June 30, 1991.)

Contingency

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see
Historical and Statutory Notes under Welfare and Institutions Code § 5600.

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Amendment of this section by § 5 of Stats.1985, c. 1286, failed to become operative under the

provisions of § 19 of that Act.
1998 Main Volume

Article 3. Psychiatric Health Facilities

§ 4080. Licensing of facilities; review; standards; penalties 

     •     Historical Notes

(a) Psychiatric health facilities, as defined in Section 1250.2 of the Health and Safety Code, shall only be
licensed by the State Department of Mental Health subsequent to application by counties, county contract
providers, or other organizations pursuant to this part.

(b)(1) For counties or county contract providers that choose to apply, the local mental health director shall first
present to the local mental health advisory board for its review an explanation of the need for the facility and a
description of the services to be provided.  The local mental health director shall then submit to the governing
body the explanation and description.  The governing body, upon its approval, may submit the application to the
State Department of Mental Health.

(2) Other organizations that will be applying for licensure and do not intend to use any Bronzan-McCorquodale
funds pursuant to Section 5707 shall submit to the local mental health director and the governing body in the
county in which the facility is to be located a written and dated proposal of the services to be provided.  The
local mental health director and governing body shall have 30 days during which to provide any advice and
recommendations regarding licensure, as they deem appropriate.  At any time after the 30-day period, the
organizations may then submit their applications, along with the mental health director's and governing body's
advice and recommendations, if any, to the State Department of Mental Health.

(c) The State Fire Marshal and other appropriate state agencies, to the extent required by law, shall cooperate



fully with the State Department of Mental Health to ensure that the State Department of Mental Health
approves or disapproves the licensure applications not later than 90 days after the application submission by a
county, county contract provider, or other organization.

(d) Every psychiatric health facility and program for which a license has been issued shall be periodically
inspected by a multidisciplinary team appointed or designated by the State Department of Mental Health.  The
inspection shall be conducted no less than once every two years and as often as necessary to ensure the quality
of care provided.  During the inspections the review team shall offer such advice and assistance to the
psychiatric health facility as it deems appropriate.

(e)(1) The program aspects of a psychiatric health facility that shall be reviewed and may be approved by the
State Department of Mental Health shall include, but not be limited to:

(A) Activities programs.

(B) Administrative policies and procedures.

(C) Admissions, including provisions for a mental evaluation.

(D) Discharge planning.

(E) Health records content.

(F) Health records services.

(G) Interdisciplinary treatment teams.

(H) Nursing services.

(I) Patient rights.

(J) Pharmaceutical services.

(K) Program space requirements.

(L) Psychiatrist and clinical psychological services.

(M) Rehabilitation services.

(N) Restraint and seclusion.

(O) Social work services.

(P) Space, supplies, and equipment.

(Q) Staffing standards.

(R) Unusual occurrences.

(S) Use of outside resources, including agreements with general acute care hospitals.

(T) Linguistic access and cultural competence.

(U) Structured outpatient services to be provided under special permit.

(2) The State Department of Mental Health has the sole authority to grant program flexibility.

(f) The State Department of Mental Health shall adopt regulations that shall include, but not be limited to, all of
the following:

(1) Procedures by which the State Department of Mental Health shall review and may approve the program and
facility requesting licensure as a psychiatric health facility as being in compliance with program standards



established by the department.

(2) Procedures by which the Director of Mental Health shall approve, or deny approval of, the program and
facility licensed as a psychiatric health facility pursuant to this section.

(3) Provisions for site visits by the State Department of Mental Health for the purpose of reviewing a facility's
compliance with program and facility standards.

(4) Provisions for the State Department of Mental Health for any administrative proceeding regarding denial,
suspension, or revocation of a psychiatric health facility license.

(5) Procedures for the appeal of an administrative finding or action pursuant to paragraph (4) of this subdivision
and subdivision (j).

(g) Regulations shall be adopted by the State Department of Mental Health, which shall establish standards for
pharmaceutical services in psychiatric health facilities.  Licensed psychiatric health facilities shall be exempt
from requirements to obtain a separate pharmacy license or permit.

(h)(1) It is the intent of the Legislature that the State Department of Mental Health shall license the facility in
order to establish innovative and more competitive and specialized acute care services.

(2) The State Department of Mental Health shall review and may approve the program aspects of public or
private facilities, with the exception of those facilities that are federally certified or accredited by a nationally
recognized commission that accredits health care facilities, only if the average per diem charges or costs of
service provided in the facility is approximately 60 percent of the average per diem charges or costs of similar
psychiatric services provided in a general hospital.

(3)(A) When a private facility is accredited by a nationally recognized commission that accredits health care
facilities, the department shall review and may approve the program aspects only if the average per diem
charges or costs of service provided in the facility do not exceed approximately 75 percent of the average per
diem charges or costs of similar psychiatric service provided in a psychiatric or general hospital.

(B) When a private facility serves county patients, the department shall review and may approve the program
aspects only if the facility is federally certified by the Health Care Financing Administration and serves a
population mix that includes a proportion of Medi-Cal patients sufficient to project an overall cost savings to
the county, and the average per diem charges or costs of service provided in the facility do not exceed
approximately 75 percent of the average per diem charges or costs of similar psychiatric service provided in a
psychiatric or general hospital.

(4) When a public facility is federally certified by the Health Care Financing Administration and serves a
population mix that includes a proportion of Medi-Cal patients sufficient to project an overall program cost
savings with certification, the department shall approve the program aspects only if the average per diem
charges or costs of service provided in the facility do not exceed approximately 75 percent of the average per
diem charges or costs of similar psychiatric service provided in a psychiatric or general hospital.

(5)(A) The State Department of Mental Health may set a lower rate for private or public facilities than that
required by paragraph (3) or paragraph (4), respectively if so required by the federal Health Care Financing
Administration as a condition for the receipt of federal matching funds.

(B) This section does not impose any obligation on any private facility to contract with a county for the
provision of services to Medi-Cal beneficiaries, and any contract for that purpose is subject to the agreement of
the participating facility.

(6)(A) In using the guidelines specified in this subdivision, the department shall take into account local
conditions affecting the costs or charges.

(B) In those psychiatric health facilities authorized by special permit to offer structured outpatient services not



exceeding 10 daytime hours, the following limits on per diem rates shall apply:

(i) The per diem charge for patients in both a morning and an afternoon program on the same day shall not
exceed 60 percent of the facility's authorized per diem charge for inpatient services.

(ii) The per diem charge for patients in either a morning or afternoon program shall not exceed 30 percent of the
facility's authorized per diem charge for inpatient services.

(i) The licensing fees charged for these facilities shall be credited to the State Department of Mental Health for
its costs incurred in the review of psychiatric health facility programs, in connection with the licensing of these
facilities.

(j)(1) The State Department of Mental Health shall establish a system for the imposition of prompt and effective
civil sanctions against psychiatric health facilities in violation of the laws and regulations of this state pertaining
to psychiatric health facilities.  If the State Department of Mental Health determines that there is or has been a
failure, in a substantial manner, on the part of a psychiatric health facility to comply with the laws and
regulations, the director may impose the following sanctions:

(A) Cease and desist orders.

(B) Monetary sanctions, which may be imposed in addition to the penalties of suspension, revocation, or cease
and desist orders.  The amount of monetary sanctions permitted to be imposed pursuant to this subparagraph
shall not be less than fifty dollars ($50) nor more than one hundred dollars ($100) multiplied by the licensed
bed capacity, per day, for each violation.  However, the monetary sanction shall not exceed three thousand
dollars ($3,000) per day.  A facility that is assessed a monetary sanction under this subparagraph, and that
repeats the deficiency, may, in accordance with the regulations adopted pursuant to this subdivision, be subject
to immediate suspension of its license until the deficiency is corrected.

(2) The department shall adopt regulations necessary to implement this subdivision and paragraph (5) of
subdivision (f) in accordance with the Administrative Procedure Act (Chapter 3.5 (commencing with Section
11340) of Part 1 of Division 3 of Title 2 of the Government Code). No later than January 1, 1998, the
department shall adopt emergency regulations necessary to implement this subdivision and paragraph (5) of
subdivision (f) in accordance with the Administrative Procedure Act (Chapter 3.5 (commencing with Section
11340) of Part 1 of Division 3 of Title 2 of the Government Code). This initial adoption of emergency
regulations shall be deemed to be an emergency and necessary for the immediate preservation of the public
peace, health and safety, or general welfare.  These emergency regulations shall remain in effect for no more
than 180 days.  The certificate of compliance, as provided for in subdivision (e) of Section 11346.1 of the
Government Code, for the emergency regulations adopted pursuant to this paragraph shall be submitted to the
Office of Administrative Law no later than July 1, 1998.

(k) Proposed changes in the standards or regulations affecting health facilities that serve the mentally disordered
shall be effected only with the review and coordination of the Health and Welfare Agency.

(l) In psychiatric health facilities where the clinical director is not a physician, a psychiatrist, or if one is
temporarily not available, a physician shall be designated who shall direct those medical treatments and
services that can only be provided by, or under the direction of, a physician.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 44, eff. June 30, 1991.  Amended by Stats.1992, c. 4 (A.B.1902), § 3;
Stats.1992, c. 1374 (A.B.14), § 4, eff. Oct. 28, 1992; Stats.1994, c. 329 (S.B.894), § 1; Stats.1996, c. 245
(A.B.2616), § 2, eff. July 22, 1996; Stats.1996, c. 403 (S.B.1608), § 1.)

Historical Notes



Historical And Statutory Notes

1998 Main Volume
The 1992 amendment of this section by c. 1374 explicitly amended the 1992 amendment of this section

by c. 4.
The 1994 amendment deleted subd.(l), providing for an inoperative date of July 1, 1997, and repeal on

January 1, 1998; and made nonsubstantive changes throughout the section.
The 1996 amendment by c. 245 deleted ", upon its approval," following "The governing body" in

subd.(b)(1); substituted "and specialized acute care services" for "acute care services as alternatives
to hospital care" in subd.(h)(1); and, in subd.(h)(5)(B), substituted "shall not impose" for "does not
impose" and "shall be subject" for "is subject".

The 1996 amendment by c. 403 inserted subd.(f)(5), relating to the appeal of administrative actions; in
subd.(h)(1), inserted "and specialized" following "innovative and more competitive" and deleted "as
alternatives to hospital care" following "acute care services"; inserted subd.(j), relating to civil
sanctions; and redesignated as subds.(k) and (l) former subds.(j) and (k), relating to changes in
standards or regulations and the designation of a physician to direct medical treatments, respectively.

Former § 4080, added by Stats.1979, c. 1194, § 3, relating to legislative intent concerning a case
management pilot project, was repealed by Stats.1979, c. 1194, § 3.

Article 4. Social Rehabilitation Facilities And Community Residential Treatment Programs

§ 4090. Standards for residential treatment programs and facilities 

     •     Historical Notes

(a) The State Department of Mental Health shall establish, by regulation, standards for the programs listed in
Chapter 2.5 (commencing with Section 5670) of Part 2 of Division 5.  These standards shall also be applied by
the department to any facility licensed as a social rehabilitation facility pursuant to paragraph (7) of subdivision
(a) of Section 1502 of the Health and Safety Code.

(b) In establishing the standards required by this section, the department shall not establish standards which in
themselves impose any new or increased costs on the programs or facilities affected by the standards.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 46, eff. June 30, 1991.)

Contingency

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see
Historical and Statutory Notes under Welfare and Institutions Code § 5600.

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4090, added by Stats.1987, c. 617, § 1, related to model programs for a mental health delivery

system demonstration project and was repealed by Stats.1991, c. 89 (A.B.1288), § 45, eff. June 30,
1991.



§ 4091. Evaluation and enforcement of standards; delegation 

     •     Historical Notes

Nothing in Section 4090 limits the authority of the State Department of Mental Health to delegate the
evaluation and enforcement of the program standards to a county mental health program when a licensed social
rehabilitation facility has a contractual relationship with a county mental health program and the county has
requested the delegation.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 46, eff. June 30, 1991.  Amended by Stats.1991, c. 611 (A.B.1491), §
21, eff. Oct. 7, 1991; Stats.1992, c. 1374 (A.B.14), § 5, eff. Oct. 28, 1992.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4091, added by Stats.1987, c. 617, § 1, relating to the purpose of mental health delivery

system demonstration projects, was repealed by Stats.1991, c. 89 (A.B.1288), § 45, eff. June 30,
1991.

Article 5. Programs For Seriously Emotionally Disturbed Children And Court Wards And
Dependents

§ 4094. Program standards; compliance; delegation of certification and supervision; regulations;
admission of minors 

     •     Historical Notes     •     Research References

(a) The State Department of Mental Health shall establish, by regulations adopted at the earliest possible date,
but no later than December 31, 1994, program standards for any facility licensed as a community treatment
facility.  This section shall apply only to community treatment facilities described in this subdivision.

(b) A certification of compliance issued by the State Department of Mental Health shall be a condition of
licensure for the community treatment facility by the State Department of Social Services.  The department
may, upon the request of a county, delegate the certification and supervision of a community treatment facility
to the county department of mental health.

(c) The State Department of Mental Health shall adopt regulations to include, but not be limited to, the
following:

(1) Procedures by which the Director of Mental Health shall certify that a facility requesting licensure as a
community treatment facility pursuant to Chapter 3 (commencing with Section 1500) of Division 2 of the
Health and Safety Code is in compliance with program standards established pursuant to this section.

(2) Procedures by which the Director of Mental Health shall deny a certification to a facility or decertify a
facility that is licensed as a community treatment facility pursuant to Chapter 3 (commencing with Section
1500) of Division 2 of the Health and Safety Code, but no longer complying with program standards established
pursuant to this section, in accordance with Chapter 5 (commencing with Section 11500) of Part 1 of Division 3



of Title 2 of the Government Code.

(3) Provisions for site visits by the State Department of Mental Health for the purpose of reviewing a facility's
compliance with program standards established pursuant to this section.

(4) Provisions for the community care licensing staff of the State Department of Social Services to report to the
State Department of Mental Health when there is reasonable cause to believe that a community treatment
facility is not in compliance with program standards established pursuant to this section.

(5) Provisions for the State Department of Mental Health to provide consultation and documentation to the State
Department of Social Services in any administrative proceeding regarding denial, suspension, or revocation of a
community treatment facility license.

(d) The standards adopted by regulations pursuant to subdivision (a) shall include, but not be limited to,
standards for treatment, staffing, and for the use of psychotropic medication, discipline, and restraints in the
facilities.  The standards shall also meet the requirements of Section 4094.5.

(e)(1) Until January 1, 2013, all of the following are applicable:

(A) A community treatment facility shall not be required by the State Department of Mental Health to have
24-hour onsite licensed nursing staff, but shall retain at least one full-time, or full-time-equivalent, registered
nurse onsite if both of the following are applicable:

(i) The facility does not use mechanical restraint.

(ii) The facility only admits children who have been assessed, at the point of admission, by a licensed primary
care provider and a licensed psychiatrist, who have concluded, with respect to each child, that the child does not
require medical services that require 24-hour nursing coverage.  For purposes of this section, a "primary care
provider" includes a person defined in Section 14254, or a nurse practitioner who has the responsibility for
providing initial and primary care to patients, for maintaining the continuity of care, and for initiating referral
for specialist care.

(B) Other medical or nursing staff shall be available on call to provide appropriate services, when necessary,
within one hour.

(C) All direct care staff shall be trained in first aid and cardiopulmonary resuscitation, and in emergency
intervention techniques and methods approved by the Community Care Licensing Division of the State
Department of Social Services.

(2) The State Department of Mental Health may adopt emergency regulations as necessary to implement this
subdivision.  The adoption of these regulations shall be deemed to be an emergency and necessary for the
immediate preservation of the public peace, health and safety, and general welfare.  The regulations shall be
exempt from review by the Office of Administrative Law and shall become effective immediately upon filing
with the Secretary of State.  The regulations shall not remain in effect more than 180 days unless the adopting
agency complies with all the provisions of Chapter 3.5 (commencing with Section 11340) of Part 1 of Division
3 of Title 2 of the Government Code, as required by subdivision (e) of Section 11346.1 of the Government
Code.

(f) During the initial public comment period for the adoption of the regulations required by this section, the
community care facility licensing regulations proposed by the State Department of Social Services and the
program standards proposed by the State Department of Mental Health shall be presented simultaneously.

(g) A minor shall be admitted to a community treatment facility only if the requirements of Section 4094.5 and
either of the following conditions are met:

(1) The minor is within the jurisdiction of the juvenile court, and has made voluntary application for mental



health services pursuant to Section 6552.

(2) Informed consent is given by a parent, guardian, conservator, or other person having custody of the minor.

(h) Any minor admitted to a community treatment facility shall have the same due process rights afforded to a
minor who may be admitted to a state hospital, pursuant to the holding in In re Roger S.(1977) 19 Cal.3d 921.
Minors who are wards or dependents of the court and to whom this subdivision applies shall be afforded due
process in accordance with Section 6552 and related case law, including In re Michael E.(1975) 15 Cal.3d 183.
Regulations adopted pursuant to Section 4094 shall specify the procedures for ensuring these rights, including
provisions for notification of rights and the time and place of hearings.

(i) Notwithstanding Section 13340 of the Government Code, the sum of forty-five thousand dollars ($45,000) is
hereby appropriated annually from the General Fund to the State Department of Mental Health for one
personnel year to carry out the provisions of this section.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 47, eff. June 30, 1991.  Amended by Stats.1991, c. 610 (A.B.1727), §
2, eff. Oct. 7, 1991; Stats.1991, c. 611 (A.B.1491), § 22, eff. Oct. 7, 1991; Stats.1993, c. 1245 (S.B.282), § 4,
eff. Oct. 11, 1993; Stats.2003, c. 62 (S.B.600), § 323; Stats.2003, c. 575 (A.B.1370), § 1; Stats.2006, c. 796
(A.B.2776), § 1; Stats.2007, c. 130 (A.B.299), § 244; Stats.2009, c. 339 (S.B.597), § 4.)

Historical Notes

Historical And Statutory Notes

2003 Legislation
Subordination of legislation by Stats.2003, c. 62 (S.B.600), to other 2003 legislation, see Historical and

Statutory Notes under Business and Professions Code § 853.
Section affected by two or more acts at the same session of the legislature, see Government Code §

9605.
2007 Legislation
Stats.2007, c. 130 (A.B.299), made nonsubstantive changes to maintain the code.
Subordination of legislation by Stats.2007, c. 130 (A.B.299), to other 2007 legislation, see Historical

and Statutory Notes under Business and Professions Code § 650.
2009 Legislation
For appropriation and cost reimbursement provisions relating to Stats.2009, c. 339 (S.B.597), see

Historical and Statutory Notes under Family Code § 8545.
1998 Main Volume
Section 8 of Stats.1991, c. 610 (A.B.1727), eff. Oct. 7, 1991 provides:
"The State Department of Mental Health and the State Department of Social Services shall initially

adopt regulations pursuant to Section 2 of this act as emergency regulations in accordance with the
provisions of Chapter 3.5 (commencing with Section 11340) of Part 1 of Division 3 of Title 2 of the
Government Code.  For purposes of the Administrative Procedure Act, the adoption of the
regulations shall be deemed to be an emergency and necessary for the immediate preservation of the
public peace, health and safety, or general welfare.  These regulations shall not be subject to the
review and approval of the Office of Administrative Law and shall not be subject to automatic repeal
until 180 days after the regulations take effect and shall become effective immediately upon filing
with the Secretary of State.  The emergency regulations adopted pursuant to this act shall not, at any
time, be subject to Sections 5400 or 5750 of the Welfare and Institutions Code.  The regulations
required by this act to be adopted by the State Department of Mental Health and the State
Department of Social Services shall be adopted simultaneously.  The initial public comment period
required by the Administrative Procedure Act shall run concurrently and the public hearing required
by the Administrative Procedure Act shall be scheduled for the same day at the same locations."



Effect of amendment of section by two or more acts at the same session of the legislature, see
Government Code § 9605.

Former § 4094, added by Stats.1987, c. 617, § 1, relating to funding for a mental health delivery system
demonstration project, was repealed by Stats.1991, c. 89 (A.B.1288), § 45, eff. June 30, 1991.

For legislative intent and provisions of Stats.1993, c. 1245 (S.B.282), dealing with amendments and
approval necessary to secure federal funding, see the Historical and Statutory Notes following
Health and Safety Code § 1502.

Research References

Cross References

Regulations for licensed community treatment facilities, see Health and Safety Code § 1530.9

Law Review And Journal Commentaries

Incompetent youth in California juvenile justice.  Sue Burrell, Corene Kendrick & Brian Blalock, 19
Stan. L. & Pol'y Rev. 198 (2008).

§ 4094.1. Joint protocols for oversight of community treatment facilities 

     •     Historical Notes

(a)(1) The department and the State Department of Social Services, in consultation with community treatment
providers, local mental health departments, and county welfare departments, shall develop joint protocols for
the oversight of community treatment facilities.

(2) Subject to subdivision (b), until the protocols and regulatory changes required by paragraph (1) are
implemented, entities operating community treatment facilities shall comply with the current reporting
requirements and other procedural and administrative mandates established in State Department of Mental
Health regulations governing community treatment facilities.

(b) In accordance with all of the following, the State Department of Social Services shall modify existing
regulations governing reporting requirements and other procedural and administrative mandates, to take into
account the seriousness and frequency of behaviors that are likely to be exhibited by children placed in
community treatment facilities.  The modifications required by this subdivision shall apply for the entire
2000-01 fiscal year.

(1) Notwithstanding existing regulations, the State Department of Social Services shall issue alternative training
and education requirements for community treatment facility managers and staff, which shall be developed in
consultation with the State Department of Mental Health, patients' rights advocates, local mental health
departments, county welfare offices, and providers.

(2) The department and the State Department of Social Services shall conduct joint bimonthly visits to licensed
community treatment facilities to monitor operational progress and to provide technical assistance.

(3) The appropriate department shall centrally review any certification or licensure deficiency before notice of
the citation is issued to the community care facility.

(4) A community treatment facility shall be exempt from reporting any occurrence of the use of restraint to the
State Department of Social Services, unless physical injury is sustained or unconsciousness or other medical
conditions arise from the restraint.  All other reporting requirements shall apply.

CREDIT(S)
(Added by Stats.2000, c. 93 (A.B.2877), § 41, eff. July 7, 2000.)



Historical Notes

Historical And Statutory Notes

2000 Legislation
Section 4 of Stats.2000, c. 93 (A.B.2877), provides:
"The Legislature finds and declares as follows:
"(a) Crimes against persons with substantial disabilities remain largely invisible and unapprised.  Crimes

against the disabled are frequently not reported to law enforcement and, when reported, may not be
prosecuted.  Furthermore, many of these victims are not aware of services provided by the program
administered by the State Board of Control pursuant to Article 1 (commencing with Section 13959)
of Chapter 5 of Part 4 of Division 3 of Title 2 of the Government Code.

"(b) Under its existing authority, the State Department of Mental Health has initiated a program to
prevent crime against disabled persons, increase the reporting of crime committed against disabled
persons, assist law enforcement agencies in effectively investigating and prosecuting crimes
committed against disabled persons, and make disabled victims aware of services available to them."

Section 40 of Stats.2000, c. 93 (A.B.2877), provides:
"The Legislature finds and declares all of the following:
"(a) The Legislature recognizes the need for community treatment facilities, as defined in paragraph (8)

of subdivision (a) of Section 1502 of the Health and Safety Code, in California.
"(b) These community treatment facilities will provide residential mental health treatment programs for

seriously emotionally disturbed children and adolescents who need secure containment and a greater
level of care than can be provided in a group home, but in a less restrictive program than those
provided by a state or acute care institution.

"(c) Community treatment facilities are licensed as community care facilities by the State Department of
Social Services and their mental health programs will be certified by the State Department of Mental
Health.

"(d) The Legislature recognizes that the seriously emotionally disturbed children and adolescents placed
in community treatment facilities may exhibit behaviors that are more serious and frequent than
those exhibited by children in group homes and other community care facilities.

"(e) In order to protect these children from themselves and to protect those around them, and to create a
highly structured environment for effective mental health treatment, community treatment facilities
are authorized by statute and regulations to lock their exterior doors and to utilize restraint and
seclusion."

§ 4094.2. Community treatment facility programs; payment rates; budgets; foster care rate;
supplemental rate; documents to facilitate study; federal financial participation; emergency regulations 

     •     Historical Notes

(a) For the purpose of establishing payment rates for community treatment facility programs, the private
nonprofit agencies selected to operate these programs shall prepare a budget that covers the total costs of
providing residential care and supervision and mental health services for their proposed programs.  These costs
shall include categories that are allowable under California's Foster Care program and existing programs for
mental health services.  They shall not include educational, nonmental health medical, and dental costs.

(b) Each agency operating a community treatment facility program shall negotiate a final budget with the local
mental health department in the county in which its facility is located (the host county) and other local agencies,
as appropriate.  This budget agreement shall specify the types and level of care and services to be provided by
the community treatment facility program and a payment rate that fully covers the costs included in the
negotiated budget.  All counties that place children in a community treatment facility program shall make



payments using the budget agreement negotiated by the community treatment facility provider and the host
county.

(c) A foster care rate shall be established for each community treatment facility program by the State
Department of Social Services.  These rates shall be established using the existing foster care ratesetting system
for group homes, with modifications designed as necessary.  It is anticipated that all community treatment
facility programs will offer the level of care and services required to receive the highest foster care rate
provided for under the current group home ratesetting system.

(d) For the 2001-02 fiscal year, the 2002-03 fiscal year, the 2003-04 fiscal year, and the 2004-05 fiscal year,
community treatment facility programs shall also be paid a community treatment facility supplemental rate of
up to two thousand five hundred dollars ($2,500) per child per month on behalf of children eligible under the
foster care program and children placed out of home pursuant to an individualized education program
developed under Section 7572.5 of the Government Code.  Subject to the availability of funds, the supplemental
rate shall be shared by the state and the counties.  Counties shall be responsible for paying a county share of
cost equal to 60 percent of the community treatment rate for children placed by counties in community
treatment facilities and the state shall be responsible for 40 percent of the community treatment facility
supplemental rate.  The community treatment facility supplemental rate is intended to supplement, and not to
supplant, the payments for which children placed in community treatment facilities are eligible to receive under
the foster care program and the existing programs for mental health services.

(e) For initial ratesetting purposes for community treatment facility funding, the cost of mental health services
shall be determined by deducting the foster care rate and the community treatment facility supplemental rate
from the total allowable cost of the community treatment facility program.  Payments to certified providers for
mental health services shall be based on eligible services provided to children who are Medi-Cal beneficiaries,
up to the statewide maximum allowances for these services.

(f) The department shall provide the community treatment facility supplemental rates to the counties for
advanced payment to the community treatment facility providers in the same manner as the regular foster care
payment and within the same required payment time limits.

(g) In order to facilitate the study of the costs of community treatment facilities, licensed community treatment
facilities shall provide all documents regarding facility operations, treatment, and placements requested by the
department.

(h) It is the intent of the Legislature that the department and the State Department of Social Services work to
maximize federal financial participation in funding for children placed in community treatment facilities
through funds available pursuant to Titles IV-E and XIX of the federal Social Security Act (Title 42 U.S.C. Sec.
670 and following and Sec. 1396 and following) and other appropriate federal programs.

(i) The department and the State Department of Social Services may adopt emergency regulations necessary to
implement joint protocols for the oversight of community treatment facilities, to modify existing licensing
regulations governing reporting requirements and other procedural and administrative mandates to take into
account the seriousness and frequency of behaviors that are likely to be exhibited by the seriously emotionally
disturbed children placed in community treatment facility programs, to modify the existing foster care
ratesetting regulations, and to pay the community treatment facility supplemental rate.  The adoption of these
regulations shall be deemed to be an emergency and necessary for the immediate preservation of the public
peace, health and safety, and general welfare.  The regulations shall become effective immediately upon filing
with the Secretary of State.  The regulations shall not remain in effect more than 180 days unless the adopting
agency complies with all the provisions of Chapter 3.5 (commencing with Section 11340) of Part 1 of Division
3 of Title 2 of the Government Code, as required by subdivision (e) of Section 11346.1 of the Government
Code.

CREDIT(S)
(Added by Stats.2000, c. 93 (A.B.2877), § 42, eff. July 7, 2000.  Amended by Stats.2001, c. 171 (A.B.430), §



18, eff. August 10, 2001; Stats.2002, c. 1161 (A.B.442), § 25, eff. Sept. 30, 2002; Stats.2003, c. 230
(A.B.1762), § 44, eff. Aug. 11, 2003; Stats.2004, c. 228 (S.B.1103), § 8, eff. Aug. 16, 2004.)

Historical Notes

Historical And Statutory Notes

2001 Legislation
Section 48 of Stats.2001, c. 171 (A.B.430), provides:
"SEC. 48.(a) The State Department of Health Services shall issue an all-county letter (ACL) to

prescribe procedures for removing any indication of other health coverage, other than Medi-Cal,
from a foster child's Medi-Cal eligibility information.  The ACL shall clarify that the department
shall remove any indication of other health coverage from a foster child's eligibility information
as soon as there is an indication that the other health coverage is a barrier to timely access to any
Medi-Cal eligible benefit.  Once removed, all eligible physical health, mental health, and other
benefits offered under Medi-Cal may be billed directly to Medi-Cal.

"(b) The ACL shall state that a foster care worker, eligibility worker, or provider may request that
the department remove any indication of other health coverage.  The ACL shall also state that
this request shall be granted if there is written documentation or documented oral
communication from the other health coverage that the other health coverage does not cover the
specific provider requested, the specific service requested, the specific frequency requested, or
the specific location requested.

"(c) A request by the foster care worker, eligibility worker, or provider to the department to remove
any indication of other health coverage shall be granted by the department if there is no response
from the other health coverage to the documented written or oral communication from the foster
care worker, eligibility worker, or provider to the liable third party within 15 days."

For all-county letter (ACL) coverage provision relating to Stats.2001, c. 171 (A.B.430), see Historical
and Statutory Notes under Welfare and Institutions Code § 4094.2.

2002 Legislation
Legislative findings and declarations, and appropriations relating to Stats.2002, c. 1161 (A.B.442), see

Historical and Statutory Notes under Business and Professions Code § 4426.
Governor Davis issued the following signing message regarding Stats.2002, c. 1161 (A.B.442):
"To the Members of the California State Assembly:
"I am signing Assembly Bill 442, the Omnibus Health trailer bill, which, among other things, rescinds

the 2000-01 Medi-Cal provider rate increases in their entirety, with specified exemptions.
"The intent of the Legislature was to rescind the provider rate reductions proposed in the May Revision

and maintain those reductions proposed in the January 10 Governor's Budget.  However, due to the
late enactment of the 2002-03 Budget, the Department of Health Services (DHS) would be unable to
implement the partial rate reductions until January 2003.  This late implementation of the rate
reductions would place the DHS in the position of paying providers rates that are higher than those
statutorily authorized.  If the rate reductions were implemented, providers would be forced to return
overpayments or the DHS would withhold significant payments to make up for the difference.
Return of overpayments or significant withholding of payments could cause providers to drop out of
the Medi-Cal program, thus reducing access.

"For these reasons, I will also be signing AB 3006.
"Sincerely,
"GRAY DAVIS"
2003 Legislation
Sections 75.5 to 80 of Stats.2003, c. 230 (A.B.1762), provide:
"SEC. 75.5. Section 13 of Chapter 9 of the Statutes of the First Extraordinary Session of 2003 is

repealed.



"SEC. 76.(a) Of the amount appropriated in Item 4260-111-0001 of the Budget Act of 2003 from the
Cigarette and Tobacco Products Surtax Fund, twenty-four million eight hundred three thousand
dollars ($24,803,000) shall be allocated in accordance with subdivision (b) for the 2003-04 fiscal
year from the following accounts:

"(1) Nine million fifteen thousand dollars ($9,015,000) from the Hospital Services Account.
"(2) Two million three hundred twenty-eight thousand dollars ($2,328,000) from the Physician

Services Account.
"(3) Thirteen million four hundred sixty thousand dollars ($13,460,000) from the Unallocated

Account.
"(b) The funds specified in subdivision (a) shall be allocated proportionately as follows:
"(1) Twenty-two million three hundred twenty-four thousand dollars ($22,324, 000) shall be

administered and allocated for distribution through the California Healthcare for Indigents
Program (CHIP), Chapter 5 (commencing with Section 16940) of Part 4.7 of Division 9 of the
Welfare and Institutions Code.

"(2) Two million four hundred seventy-nine thousand dollars ($2,479,000) shall be administered and
allocated through the rural health services program, Chapter 4 (commencing with Section 16930)
of Part 4.7 of Division 9 of the Welfare and Institutions Code.

"(c) Funds allocated by this section from the Physician Services Account and the Unallocated
Account in the Cigarette and Tobacco Products Surtax Fund shall be used only for the
reimbursement of uncompensated emergency services, as defined in Section 16953 of the
Welfare and Institutions Code.  Funds shall be transferred to the Physician Services Account in
the county Emergency Medical Services Fund established pursuant to Sections 16951 and 16952
of the Welfare and Institutions Code.

"(d) Funds allocated by this section from the Hospital Services Account in the Cigarette and
Tobacco Products Surtax Fund shall be used only for reimbursement of uncompensated
emergency services, as defined in Section 16953 of the Welfare and Institutions Code, provided
in general acute care hospitals providing basic, comprehensive, or standby emergency services.
Reimbursement for emergency services shall be consistent with Section 16952 of the Welfare
and Institutions Code.

"SEC. 77.(a) The State Department of Health Services may not implement limits on laboratory
services provided by more than one laboratory, as provided for in the Budget Act of 2003 until,
at a minimum, an Internet and telephone process are available for applicable providers to access
the laboratory service reservation system.

"(b) The Legislature finds and declares both of the following:
"(1) The laboratory service reservation system will allow laboratories, prior to performing a lab

procedure, the opportunity to verify that service limits have not been reached for that procedure
and for that Medi-Cal beneficiary.

"(2) It is the intent of the State Department of Health Services to have the laboratory service
reservation system accessible through a point of service device process within 9 to 12 months
after the enactment of this act.

"SEC. 78. The State Department of Health Services shall require contractors and grantees under the
Office of Family Planning, Male Involvement Program, and Information and Education Program,
to establish and implement, commencing in the 2003-04 fiscal year, a clinical services linkage to
the Family PACT program.  This linkage shall include, but not be limited to, planning and
development of a referral process of participants in these programs to ensure access of family
planning and other reproductive health care services.  This clinical services linkage shall
commence in the 2003-04 state fiscal year and operate thereafter.

"SEC. 79. The State Department of Health Services may adopt emergency regulations to implement
the applicable provisions of this act in accordance with the rulemaking provisions of the
Administrative Procedure Act (Chapter 3.5 (commencing with Section 11340) of Part 1 of
Division 3 of Title 2 of the Government Code). The initial adoption of emergency regulations
and one readoption of the initial regulations shall be deemed to be an emergency and necessary



for the immediate preservation of the public peace, health, or general welfare.  Initial emergency
regulations and the first readoption of those regulations shall be exempt from review by the
Office of Administrative Law.  The initial emergency regulations and the first readoption of
those regulations authorized by this section shall be submitted to the Office of Administrative
Law for filing with the Secretary of State and publication in the California Code of Regulations
and each shall remain in effect for no more than 180 days.

"SEC. 80. The Managed Risk Medical Insurance Board may adopt emergency regulations to
implement provisions of this act repealing Section 12698.10 of, adding Section 12693.765 to,
and amending Sections 12693.43, 12693.70, 12693.73, 12695.06, 12698.05, and 12698.30 of,
the Insurance Code.  The Office of Administrative Law shall consider those regulations to be
necessary for the immediate preservation of the public peace, health and safety, and general
welfare for purposes of Section 11349.6 of the Government Code.  Notwithstanding the 120-day
limitation in subdivision (e) of Section 11346.1 of the Government Code, the emergency
regulations adopted or amended pursuant to this subdivision shall be repealed 180 days after the
effective date of the regulations, unless the department readopts those regulations, in whole or in
part, in compliance with Chapter 3.5 (commencing with Section 11340) of Part 1 of Division 3
of Title 2 of the Government Code."

Section 80.5 of Stats.2003, c. 230 (A.B.1762), was repealed by Stats.2004, c. 228 (S.B.1103), § 31.5,
eff. Aug. 16, 2004.  Prior to repeal, it had provided:

"SEC. 80.5. The Legislature finds and declares that the state faces a fiscal crisis that requires
unprecedented measures to be taken to reduce General Fund expenditures.  Notwithstanding any
other provision of law or regulation, the Medi-Cal reimbursement rates in effect for the 2003-04
fiscal year for hospitals, not under contract with the California Medical Assistance Commission,
providing inpatient services to Medi-Cal recipients shall remain the same for the entire 2004-05
fiscal year.  It is the intent of the Legislature that the California Medical Assistance Commission
freeze all Medi-Cal reimbursement rates paid to hospitals for inpatient services at their 2003-04
contract rate, or at a lower level, whichever is applicable based on contract negotiations."

Sections 81 and 82 Stats.2003, c. 230 (A.B.1762), provide:
"SEC. 81. No reimbursement is required by this act pursuant to Section 6 of Article XIII B of the

California Constitution for certain costs that may be incurred by a local agency or school district
because in that regard this act creates a new crime or infraction, eliminates a crime or infraction,
or changes the penalty for a crime or infraction, within the meaning of Section 17556 of the
Government Code, or changes the definition of a crime within the meaning of Section 6 of
Article XIII B of the California Constitution.

"However, notwithstanding Section 17610 of the Government Code, if the Commission on State
Mandates determines that this act contains other costs mandated by the state, reimbursement to
local agencies and school districts for those costs shall be made pursuant to Part 7 (commencing
with Section 17500) of Division 4 of Title 2 of the Government Code.  If the statewide cost of
the claim for reimbursement does not exceed one million dollars ($1,000,000), reimbursement
shall be made from the State Mandates Claims Fund.

"SEC. 82. This act is an urgency statute necessary for the immediate preservation of the public
peace, health, or safety within the meaning of Article IV of the Constitution and shall go into
immediate effect.  The facts constituting the necessity are:

"In order to make the necessary statutory changes to implement the Budget Act of 2003 at the
earliest possible time, it is necessary that this act take effect immediately."

The Assembly Daily Journal for the 2003-2004 Regular Session, page 3934, contained the following
letter of intent from Assembly Member Jenny Oropeza, regarding Stats.2003, c. 230 (A.B.1762):

"I respectfully request this letter printed in the Assembly Journal for the purpose of clarifying the intent
of AB 1762 (Committee on Budget).  AB 1762 chaptered by the Secretary of State on August 11,
2003, contains numerous statutory changes pertaining to state health care programs.  Among these
changes is the imposition of a quality improvement fee on the capitation payments paid to Medi-Cal
managed care plans for enrolled Medi-Cal beneficiaries (Section 73, Welfare & Institutions Code



Section 14464.5 (b)).  While the fee would be imposed on an annual basis, it would be paid to the
state monthly.

"Pursuant to subdivision (c) of Section 14464.5, it is the responsibility of the Department of Health
Services to implement this section in a manner that complies with federal requirements.  The earliest
the department can commence collection of the fee, pursuant to subdivision (k), is January 1, 2004.
However, the fee will not be assessed or collected if the department does not comply with various
federal requirements for federal matching funds.

"While it appears unlikely that the Department will be granted federal approval from the Centers for
Medicare and Medicaid Services (CMS) for this purpose, the language of the bill states that the
Department can begin collecting the quality improvement fee on January 1, 2004.

"Therefore, it is the intent of the budget committee that no fees be collected by the Department until
CMS approves federal participation in the quality improvement fee or requires the state to collect the
fee.

"Sincerely,
"JENNY OROPEZA
"Chair, Assembly Budget Committee"
Governor Davis issued the following signing message regarding Stats.2003, c. 230 (A.B.1762):
"To the Members of the California Legislature:
"I am signing Assembly Bill 1762.
"This bill would provide the Department of Health Services (DHS), the Department of Mental

Health, the Department of Managed Health Care, the Department of Developmental Services, the
Managed Risk Medical Insurance Board, and the Emergency Medical Services Authority, with
the necessary authority to implement the Budget Act of 2003, as it relates to health services.

"AB 1762 provides for a freeze of the Medi-Cal reimbursement rates for hospital services for the
2004-05 fiscal year.  This section of the bill could be interpreted to violate the Orthopaedic
lawsuit settlement, which provides for specific rate increases for hospital outpatient services.  It
was not the intent of AB 1762 to interfere with DHS' compliance with this settlement, and I am
directing DHS to provide all rate increases as prescribed by the settlement.

"Sincerely,
"GRAY DAVIS"
2004 Legislation
For legislative findings, declarations, and intent, cost reimbursement provisions, and urgency effective

provisions relating to Stats.2004, c. 228 (S.B.1103), see Historical and Statutory Notes under
Corporations Code § 17002.

§ 4094.5. Regulations; admission of children; containment; use of secure facility programs; fire clearance
approval; certification of child as seriously emotionally disturbed; costs to counties 

     •     Historical Notes

Regulations for community treatment facilities adopted pursuant to Section 4094 shall include, but not be
limited to, the following:

(a) Only seriously emotionally disturbed children, as defined in Section 5699.2, for whom other less restrictive
mental health interventions have been tried, as documented in the case plan, or who are currently placed in an
acute psychiatric hospital or state hospital or in a facility outside the state for mental health treatment, and who
may require periods of containment to participate in, and benefit from, mental health treatment, shall be placed
in a community treatment facility.  For purposes of this subdivision, lesser restrictive interventions shall
include, but are not limited to, outpatient therapy, family counseling, case management, family preservation
efforts, special education classes, or nonpublic schooling.

(b) A facility shall have the capacity to provide secure containment.  For purposes of this section, a facility or



an area of a facility shall be defined as secure if residents are not permitted to leave the premises of their own
volition.  All or part of a facility, including its perimeter, but not a room alone, may be locked or secure.  If a
facility uses perimeter fencing, all beds within the perimeter shall be considered secure beds.  All beds outside
of a locked or secure wing or facility shall be considered nonsecure beds.

(c) A locked or secure program in a facility shall not be used for disciplinary purposes, but shall be used for the
protection of the minor.  It may be used as a treatment modality for a child needing that level of care.  The use
of the secure facility program shall be for as short a period as possible, consistent with the child's case plan and
safety.  The department shall develop regulations governing the oversight, review, and duration of the use of
secure beds.

(d) Fire clearance approval shall be obtained pursuant to Section 1531.2 of the Health and Safety Code.

(e)(1) Prior to admission, any child admitted to a community treatment facility shall have been certified as
seriously emotionally disturbed, as defined in Section 5699.2, by a licensed mental health professional.  The
child shall, prior to admission, have been determined to be in need of the level of care provided by a community
treatment facility, by a county interagency placement committee, as prescribed by Section 4096.

(2) Any county cost associated with the certification and the determination provided for in paragraph (1) may
be billed as a utilization review expense.

CREDIT(S)
(Added by Stats.1993, c. 1245 (S.B.282), § 5, eff. Oct. 11, 1993.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
For legislative intent and provisions of Stats.1993, c. 1245 (S.B.282), dealing with amendments and

approval necessary to secure federal funding, see the Historical and Statutory Notes following
Health and Safety Code § 1502.

§ 4094.6. Children; patients' rights provisions; habeas corpus hearings; regulations 

     •     Historical Notes

The patients' rights provisions contained in Sections 5325, 5325.1, 5325.2, and 5326 shall be available to any
child admitted to, or eligible for admission to, a community treatment facility.  Every child placed in a
community treatment facility shall have a right to a hearing by writ of habeas corpus, within two judicial days
of the filing of a petition for the writ of habeas corpus with the superior court of the county in which the facility
is located, for his or her release.  Regulations adopted pursuant to Section 4094 shall specify the procedures by
which this right shall be ensured.  These regulations shall generally be consistent with the procedures contained
in Section 5275 et seq., concerning habeas corpus for individuals, including children, subject to various
involuntary holds.

CREDIT(S)
(Added by Stats.1993, c. 1245 (S.B.282), § 6, eff. Oct. 11, 1993.)

Historical Notes

Historical And Statutory Notes



1998 Main Volume
For legislative intent and provisions of Stats.1993, c. 1245 (S.B.282), dealing with amendments and

approval necessary to secure federal funding, see the Historical and Statutory Notes following
Health and Safety Code § 1502.

§ 4094.7. Community treatment facilities; secure and nonsecure beds; number of beds; location of
facilities; criteria used to determine programs to be licensed; nonprofit status 

     •     Historical Notes

(a) A community treatment facility may have both secure and nonsecure beds.  However, the State Department
of Mental Health shall limit the total number of beds in community treatment facilities to not more than 400
statewide.  The State Department of Mental Health shall certify community treatment facilities in such a manner
as to ensure an adequate dispersal of these facilities within the state.  The State Department of Mental Health
shall ensure that there is at least one facility in each of the State Department of Social Services' four regional
licensing divisions.

(b) The State Department of Mental Health shall notify the State Department of Social Services when a facility
has been certified and has met the program standards pursuant to Section 4094.  The State Department of Social
Services shall license a community treatment facility for a specified number of secure beds and a specified
number of nonsecure beds.  The number of secure and nonsecure beds in a facility shall be modified only with
the approval of both the State Department of Social Services and the State Department of Mental Health.

(c) The State Department of Mental Health shall develop, with the advice of the State Department of Social
Services, county representatives, providers, and interested parties, the criteria to be used to determine which
programs among applicant providers shall be licensed.  The State Department of Mental Health shall determine
which agencies best meet the criteria, certify them in accordance with Section 4094, and refer them to the State
Department of Social Services for licensure.

(d) Any community treatment facility proposing to serve seriously emotionally disturbed foster children shall be
incorporated as a nonprofit organization.

(e) No later than January 1, 1996, the State Department of Mental Health shall submit its recommendation to
the appropriate policy committees of the Legislature relative to the limitation on the number of beds set forth in
this section.

CREDIT(S)
(Added by Stats.1993, c. 1245 (S.B.282), § 7, eff. Oct. 11, 1993.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
For legislative intent and provisions of Stats.1993, c. 1245 (S.B.282), dealing with amendments and

approval necessary to secure federal funding, see the Historical and Statutory Notes following
Health and Safety Code § 1502.

§ 4095. Legislative intent; duties of department; eligibility requirements; information to be made
available to legislature 

     •     Historical Notes



(a) It is the intent of the Legislature that essential and culturally relevant mental health assessment, case
management, and treatment services be available to wards of the court and dependent children of the court
placed out of home or who are at risk of requiring out-of-home care.  This can be best achieved at the
community level through the active collaboration of county social service, probation, education, mental health
agencies, and foster care providers.

(b) Therefore, using the Children's Mental Health Services Act (Part 4 (commencing with Section 5850) of
Division 5) as a guideline, the State Department of Mental Health, in consultation with the California
Conference of Local Mental Health Directors, the State Department of Social Services, the County Welfare
Directors Association, the Chief Probation Officer's Association, county alcohol and drug program
administrators, and foster care providers, shall do all of the following:

(1) By July 1, 1994, develop an individualized mental health treatment needs assessment protocol for wards of
the court and dependent children of the court.

(2) Define supplemental services to be made available to the target population, including, but not limited to,
services defined in Section 540 and following of Title 9 of the California Code of Regulations as of January 1,
1994, family therapy, prevocational services, and crisis support activities.

(3) Establish statewide standardized rates for the various types of services defined by the department in
accordance with paragraph (2), and provided pursuant to this section.  The rates shall be designed to reduce the
impact of competition for scarce treatment resources on the cost and availability of care.  The rates shall be
implemented only when the state provides funding for the services described in this section.

(4) By January 1, 1994, to the extent state funds are available to implement this section, establish, by regulation,
all of the following:

(A) Definitions of priority ranking of subsets of the court wards and dependents target population.

(B) A procedure to certify the mental health programs.

(c) (1) Only those individuals within the target population as defined in regulation and determined to be eligible
for services as a result of a mental health treatment needs assessment may receive services pursuant to this
section.

(2) Allocation of funds appropriated for the purposes of this section shall be based on the number of wards and
dependents and may be adjusted in subsequent fiscal years to reflect costs.

(3) The counties shall be held harmless for failure to provide any assessment, case management, and treatment
services to those children identified in need of services for whom there is no funding.

(d) (1) The department shall make information available to the Legislature, on request, on the service
populations provided mental health treatment services pursuant to this section, the types and costs of services
provided, and the number of children identified in need of treatment services who did not receive the services.

(2) The information required by paragraph (1) may include information on need, cost, and service impact
experience from the following:

(A) Family preservation pilot programs.

(B) Pilot programs implemented under the former Children's Mental Health Services Act, as contained in
Chapter 6.8 (commencing with Section 5565.10) of Part 1 of Division 5.

(C) Programs implemented under Chapter 26 (commencing with Section 7570) of Division 7 of Title 1 of the
Government Code and Section 11401.

(D) County experience in the implementation of Section 4096.



CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 47, eff. June 30, 1991.  Amended by Stats.1991, c. 610 (A.B.1727), §
3, eff. Oct. 7, 1991; Stats.1991, c. 611 (A.B.1491), § 23, eff. Oct. 7, 1991; Stats.1992, c. 714 (S.B.307), § 3, eff.
Sept. 15, 1992.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Effect of amendment of section by two or more acts at the same session of the legislature, see

Government Code § 9605.
Former § 4095, added by Stats.1987, c. 617, § 1, relating to a report for a mental health delivery system

demonstration project, was repealed by Stats.1991, c. 89 (A.B.1288), § 45, eff. June 30, 1991.

§ 4096. Interagency collaboration; state-county contracts; allocation of funds; procedures for assessment
of placed child 

     •     Historical Notes     •     Research References

(a)(1) Interagency collaboration and children's program services shall be structured in a manner that will
facilitate future implementation of the goals of the Children's Mental Health Services Act.

(2) Components shall be added to state-county performance contracts required in Section 5650 that provide for
reports from counties on how this section is implemented.

(3) The department shall develop performance contract components required by paragraph (2).

(4) Performance contracts subject to this section shall document that the procedures to be implemented in
compliance with this section have been approved by the county social services department and the county
probation department.

(b) Funds specified in subdivision (a) of Section 17601 for services to wards of the court and dependent
children of the court shall be allocated and distributed to counties based on the number of wards of the court
and dependent children of the court in the county.

(c) A county may utilize funds allocated pursuant to subdivision (b) only if the county has an established and
operational interagency placement committee, with a membership that includes at least the county placement
agency and a licensed mental health professional from the county department of mental health.  If necessary, the
funds may be used for costs associated with establishing the interagency placement committee.

(d) Subsequent to the establishment of an interagency placement committee, funds allocated pursuant to
subdivision (b) shall be used to provide services to wards of the court and dependent children of the court
jointly identified by county mental health, social services, and probation departments as the highest priority.
Every effort shall be made to match those funds with funds received pursuant to Title XIX of the federal Social
Security Act, contained in Subchapter 19 (commencing with Section 1396) of Chapter 7 of Title 42 of the
United States Code.

(e)(1) Each interagency placement committee shall establish procedures whereby a ward of the court or
dependent child of the court, or a voluntarily placed child whose placement is funded by the Aid to Families
with Dependent Children-Foster Care Program, who is to be placed or is currently placed in a group home
program at a rate classification level 13 or rate classification level 14 as specified in Section 11462.01, is
assessed as seriously emotionally disturbed, as defined in Section 5600.3 and Section 1502.4 of the Health and



Safety Code.

(2) The assessment required by paragraph (1) shall also indicate that the child is in need of the care and services
provided by that group home program.

(f) The interagency placement committee shall document the results of the assessment required by subdivision
(e) and shall notify the appropriate group home provider and county placing agency, in writing, of those results
within 10 days of the completion of the assessment.

(g) If the child's placement is not funded by the Aid to Families with Dependent Children-Foster Care Program,
a licensed mental health professional, as defined in Sections 629 to 633, inclusive, of Title 9 of the California
Code of Regulations, shall certify that the child is seriously emotionally disturbed, as defined in Section 5600.3
and Section 1502.4 of the Health and Safety Code.

CREDIT(S)
(Added by Stats.1992, c. 714 (S.B.307), § 4, eff. Sept. 15, 1992.  Amended by Stats.1994, c. 199 (A.B.1377), §
2, eff. July 18, 1994.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Section 6 of Stats.1994, c. 199 (A.B.1377), as amended by Stats.1995, c. 91, § 190, provides:
"The State Department of Social Services shall adopt regulations to implement this act in accordance

with the Administrative Procedure Act (Chapter 3.5 (commencing with Section 11340) of Part 1 of
Division 3 of Title 2 of the Government Code). The adoption of any emergency regulations that are
filed with the Office of Administrative Law within one year or other reasonable time period up to 18
months after the effective date of this act shall be deemed an emergency necessary for the immediate
preservation of the public peace, health, safety, or general welfare.  Regulations adopted pursuant to
this section shall remain in effect for not more than 120 days."

Subordination of legislation by Stats.1995, c. 91 (S.B.975), to other 1995 legislation, see Historical and
Statutory Notes under Business and Professions Code § 35.

Research References

Cross References

Coordination of services into a single unit, see Welfare and Institutions Code § 18986.53.

§ 4096.5. Classification of group home program at rate classification level 13 or 14; certification;
termination of certification 

     •     Historical Notes

(a) The department shall make a determination, within 45 days of receiving a request from a group home to be
classified at RCL 13 or RCL 14 pursuant to Section 11462.01, to certify or deny certification that the group
home program includes provisions for mental health treatment services that meet the needs of seriously
emotionally disturbed children.  The department shall issue each certification for a period of one year and shall
specify the effective date the program met the certification requirements.  A program may be recertified if the
program continues to meet the criteria for certification.

(b) The department shall, in consultation with the Conference of Local Mental Health Directors and



representatives of provider organizations, develop the criteria for the certification required by subdivision (a) by
July 1, 1992.

(c)(1) The department may, upon the request of a county, delegate to that county the certification task.

(2) Any county to which the certification task is delegated pursuant to paragraph (1) shall use the criteria and
format developed by the department.

(d) The department or delegated county shall notify the State Department of Social Services Community Care
Licensing Division immediately upon the termination of any certification issued in accordance with subdivision
(a).

CREDIT(S)
(Added by Stats.1992, c. 714 (S.B.307), § 5, eff. Sept. 15, 1992.  Amended by Stats.1994, c. 199 (A.B.1377), §
3, eff. July 18, 1994.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Section 6 of Stats.1994, c. 199 (A.B.1377), as amended by Stats.1995, c. 91, § 190, provides:
"The State Department of Social Services shall adopt regulations to implement this act in accordance

with the Administrative Procedure Act (Chapter 3.5 (commencing with Section 11340) of Part 1 of
Division 3 of Title 2 of the Government Code). The adoption of any emergency regulations that are
filed with the Office of Administrative Law within one year or other reasonable time period up to 18
months after the effective date of this act shall be deemed an emergency necessary for the immediate
preservation of the public peace, health, safety, or general welfare.  Regulations adopted pursuant to
this section shall remain in effect for not more than 120 days."

Subordination of legislation by Stats.1995, c. 91 (S.B.975), to other 1995 legislation, see Historical and
Statutory Notes under Business and Professions Code § 35.

Collateral References:

 Cal Digest of Official Reports 3d Series, Healing Arts and Institutions §§1 et seq.; Incompetent
Persons §§6-8.

 Am Jur 2d Hospitals and Asylums §§1 et seq.

Chapter 5. Early Intervention Mental Health Program

§ 4097. Establishment of program 

There is hereby established, under the administration of the State Department of Mental Health, an Early
Intervention Mental Health Program.  This program shall provide services to infants and toddlers, from birth to
three years of age, and their families.  To the extent funding is available through the annual Budget Act, and
professional collaborative relationships have been established, the program may be expanded beyond the
1999-2000 pilot project focus on children who have been diagnosed with a developmental disability or delay or
who are at risk of a developmental disability or delay.

CREDIT(S)
(Added by Stats.2000, c. 93 (A.B.2877), § 44, eff. July 7, 2000.)



§ 4097.1. Funding 

Up to three million dollars ($3,000,000) may be allocated on an annual basis for three years to the department
for this program.  No more than 5 percent of these funds may be used for state administrative costs.

CREDIT(S)
(Added by Stats.2000, c. 93 (A.B.2877), § 44, eff. July 7, 2000.)

§ 4097.2. Program services 

Program services shall be designed to facilitate a relationship-based approach that promotes optimal social and
emotional development of the child in interactions between parent, or primary caregiver and child, and shall
include both prevention and treatment aspects .  A key component of the program shall include training of, and
technical assistance to, public and private agencies that currently provide, or plan to provide, early intervention
mental health services.

CREDIT(S)
(Added by Stats.2000, c. 93 (A.B.2877), § 44, eff. July 7, 2000.)

§ 4097.3. Evaluation of program 

The program shall be formally evaluated by the department and the results of the evaluation reported to the
fiscal and policy committees of the Legislature before any additional state funding is authorized beyond June
30, 2003.  The department shall provide interim annual progress reports to the Legislature by March 1, 2001,
and 2002, which shall include data on the progress of implementation and findings to date.

CREDIT(S)
(Added by Stats.2000, c. 93 (A.B.2877), § 44, eff. July 7, 2000.)

Chapter 6. Suicide Prevention Programs

§ 4098. Legislative findings and declarations 

The Legislature finds and declares all of the following:

(a) The Surgeon General of the United States has described suicide prevention as a serious public health
priority, and has called upon each state to develop a strategy for suicide prevention using a public health
approach.

(b) In 1996, 3,401 Californians lost their lives to suicide, an average of nine residents per day.  It is estimated
that there are between 75,000 and 100,000 suicide attempts in California every year. 11 percent of all suicides
in the nation take place in California.

(c) Adolescents are far more likely to attempt suicide than their older California counterparts.  Data indicate
that there are 100 attempts for every adolescent suicide completed.  In 1996, 207 California youth died by
suicide.  Using this estimate, there were likely more than 20,000 suicide attempts made by California
adolescents, and approximately 20 percent of all the estimated suicide attempts occurred in California.



(d) Of all of the violent deaths associated with schools nationwide since 1992, 14 percent were suicides.

(e) Homicide and suicide rank as the third and fifth leading causes of death for youth, respectively.  Both are
preventable.  While the death rates for unintentional injuries decreased by more than 40 percent between 1979
and 1996, the death rates for homicide and suicide increased for youth.  Evidence is growing in terms of the
links between suicide and other forms of violence.  This provides compelling reasons for broadening the state's
scope in identifying risk factors for self-harmful behavior.  The number of estimated youth suicide attempts;
and the growing concerns of youth violence can best be addressed through the implementation of successful
gatekeeper training programs to identify and refer youth at risk for self-harmful behavior.

(f) The American Association of Suicidology (AAS) conservatively estimates that the lives of at least six
persons related to or connected to individuals who attempt or complete suicide are impacted.  Using these
estimates, in 1996, more than 600,000 Californians, or 1,644 individuals per day, struggled to cope with the
impact of suicide.

(g) Restriction of access to lethal means significantly reduces the number of successful suicides.

(h) Actual incidents of suicide attempts are expected to be higher than reported because attempts not requiring
medical attention are less likely to be reported.  The underreporting of suicide completion is also likely since
suicide classification involves conclusions regarding the intent of the deceased.  The stigma associated with
suicide is also likely to contribute to underreporting.

(i) Without interagency collaboration and support for proven, community-based, culturally competent suicide
prevention and intervention programs, occurrences of suicide are likely to rise.

CREDIT(S)
(Added by Stats.2000, c. 93 (A.B.2877), § 44.5, eff. July 7, 2000.)

§ 4098.1. Short title 

     •     Historical Notes

This chapter shall be known and may be cited as the California Suicide Prevention Act of 2000.

CREDIT(S)
(Added by Stats.2000, c. 93 (A.B.2877), § 44.5, eff. July 7, 2000.  Amended by Stats.2001, c. 159 (S.B.662), §
190.)

Historical Notes

Historical And Statutory Notes

2001 Legislation
Subordination of legislation by Stats.2001, c. 159 (S.B.662), to other 2001 legislation, see Historical and

Statutory Notes under Business and Professions Code § 27.

§ 4098.2. Establishment and implementation of program 

(a) The State Department of Mental Health, contingent upon appropriation in the annual Budget Act, may
establish and implement a suicide prevention, education, and gatekeeper training program to reduce the
severity, duration, and incidence of suicidal behaviors.

(b) In developing and implementing the components of this program, the department shall build upon the



existing network of nonprofit suicide prevention programs in the state, and shall utilize the expertise of existing
suicide prevention programs that meet any of the following criteria:

(1) Have been identified by a county as providing suicide prevention services for that county.

(2) Are certified by the American Association of Suicidology.

(3) Meet criteria for suicide prevention programs that may be established by the department.

(c) The program established by this section shall be consistent with the public health model proposed by the
Surgeon General of the United States, and the system of care approach pursuant to the Bronzan-McCorquodale
Act, Part 2 (commencing with Section 5600) of Division 5.

CREDIT(S)
(Added by Stats.2000, c. 93 (A.B.2877), § 44.5, eff. July 7, 2000.)

§ 4098.3. Public awareness and education campaigns 

The department may contract with an outside agency to establish and implement a targeted public awareness
and education campaign on suicide prevention and treatment.  Target populations shall include junior high and
high school students, as well as other selected populations known to be at high risk of suicide.

CREDIT(S)
(Added by Stats.2000, c. 93 (A.B.2877), § 44.5, eff. July 7, 2000.)

§ 4098.4. Assessment and prevention program 

(a) The department may contract with local mental health organizations and professionals with expertise in the
assessment and treatment of suicidal behaviors to develop an evidence-based assessment and prevention
program for suicide that may be integrated with local mental health departments or replicated by public or
private suicide treatment programs, or both.

(b) This component may include the creation of guidebooks and training protocols to improve the intervention
capabilities of caregivers who work with individuals at risk of suicide.  Applicants may reflect several
gatekeeper training models that can be replicated in other communities.

CREDIT(S)
(Added by Stats.2000, c. 93 (A.B.2877), § 44.5, eff. July 7, 2000.)

§ 4098.5. Suicide crisis line integrated network 

The department may establish and implement, or contract with an outside agency for the development of a
multicounty, 24-hour, centralized suicide crisis line integrated network.  Existing crisis lines that meet
specifications of the department and the American Association of Suicidology may be included in this
integrated network.  The crisis line established under this section shall link persons at risk of committing
suicide with local suicide prevention and treatment resources.

CREDIT(S)
(Added by Stats.2000, c. 93 (A.B.2877), § 44.5, eff. July 7, 2000.)

Part 2. Administration Of State Institutions For The Mentally Disordered



Chapter 1. Jurisdiction And General Government

§ 4100. Jurisdiction over institutions 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The department has jurisdiction over the following institutions:

(a) Atascadero State Hospital.

(b) Coalinga State Hospital.

(c) Metropolitan State Hospital.

(d) Napa State Hospital.

(e) Patton State Hospital.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969.  Amended by Stats.1971, c. 1593, p. 3325,
§ 338, operative July 1, 1973; Stats.1977, c. 1252, p. 4487, § 512, operative July 1, 1978; Stats.1981, c. 409, p.
1598, § 1, eff. Sept. 11, 1981; Stats.1986, c. 224, § 5, eff. June 30, 1986, operative July 1, 1986; Stats.2003, c.
356 (A.B.941), § 2.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Sections 3 and 4 of Stats.1981, c. 409, p. 1599, provides:
"Sec. 3. The Department of Mental Health shall on and after the effective date of this act assume such

administrative functions and be vested with such powers as may be necessary to carry out the
provisions of this act and to plan, provide, and implement the orderly assumption of those functions
transferred to such department by this act.  The Director of Mental Health shall make all
arrangements necessary to assure the effectuation of the transfer of programs, personnel, patients,
facilities and funds in an orderly manner and with no disruption of functions.

"Sec. 4. Sections 1 and 2 of this act shall become operative July 1, 1982."
Section 16 of Stats.1986, c. 224, provides:
"Sections 5, 7, 11, 13, and 14 of this act shall become operative July 1, 1986."
Powers and duties of department of mental health pursuant to the provisions of Stats.1986, c. 224, see

Historical and Statutory Notes under Government Code§ 14670.1.
Former § 4100, added by Stats.1965, c. 1797, p. 4139, § 2, relating to the same subject, was repealed by

Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969.
Derivation: Former § 4100, added by Stats.1965, c. 1797, p. 4139, § 2.
Former § 154, Stats.1937, c. 369, p. 1013, § 154, amended by Stats.1937, c. 885, p. 2449; Stats.1941, c.

1259, p. 3204, § 2; Stats.1941, c. 1284, p. 3232, § 1; Stats.1943, c. 481, p. 2013, § 1; Stats.1945, c.
908, p. 1693, § 3; Stats.1947, c. 368, p. 930, § 3; Stats.1950, 1st Ex.Sess., c. 14, p. 449,§ 1;
Stats.1951, c. 525, p. 1673, § 1; Stats.1951, c. 968, p. 2589, § 1; Stats.1953, c. 9, p. 614, § 1;
Stats.1953, c. 661, p. 1910, § 1; Stats.1953, c. 900, p. 2256, § 1.

Pol.C. § 366c, added by Stats.1921, c. 610, p. 1048, § 1.
Pol.C. § 2145, added by Stats.1903, c. 364, p. 490, § 1, amended by Stats.1909, c. 65, p. 60, § 7;



Stats.1915, c. 60, p. 64, § 1; Stats.1927, c. 403, p. 656,§ 1; Stats.1933, c. 752, p. 1960, § 1.
Stats.1927, c. 89, p. 150, § 1; Stats.1927, c. 89, p. 149, § 5a, added by Stats.1929, c. 236, p. 439, § 2.
Stats.1905, c. 257, p. 229, §§ 3, 8.

Research References

Cross References

Clinical directors, program directors and hospital administrators, power of director to define duties
and to appoint over each state hospital, see Welfare and Institutions Code § 4301.

Psychiatric health facility, see Health and Safety Code § 1250 et seq.
Public officers and employees, see Welfare and Institutions Code § 1000 et seq.
Specified state hospitals, prohibition of tobacco products, implementation plan, see Welfare and

Institutions Code § 4138.
State hospitals for care and treatment of,

Developmentally disabled, see Welfare and Institutions Code § 7500.
Mentally disordered, see Welfare and Institutions Code § 7200.

1998 Main Volume

Collateral References:

Cal Jur 3d Heal Art §§90, 92

Notes Of Decisions

In general 1

1. In general

Wife's bequest to county hospital was not a bequest "to the state or to any state institution, or for the use or
benefit of the state, or any state institution," within exception to Civ.C. § 1313 (repealed) so as to obviate
necessity of husband's consent thereto; Pol.C. § 2145 (repealed), enumerating various state hospitals, not
mentioning county hospitals. In re Johnston's Estate (1925) 197 Cal. 28, 239 P. 397. Wills  13(2)

§ 4100.2. Fiscal estimate package; contents 

     •     Historical Notes

(a) Commencing January 10, 2009, and each year thereafter, the State Department of Mental Health shall
provide the fiscal committees of the Legislature with a fiscal estimate package for the current year and budget
year for the state hospitals by January 10 and at the time of the Governor's May Revision.

(b) At a minimum, the estimate package shall address patient caseload by commitment category,
non-level-of-care and level-of-care staffing requirements, and operating expenses and equipment.

(c) In addition to subdivision (b), each estimate submitted shall include all of the following:

(1) A statement articulating the assumptions and methodologies used for calculating the patient caseload
factors, all staffing costs, and operating expenses and equipment.

(2) Where applicable, individual policy changes shall contain a narrative and basis for its proposed and
estimated costs.



(3) Fiscal bridge charts shall be included to provide the basis for the year-to-year changes.

(d) The department may provide any additional information as deemed appropriate to provide a comprehensive
fiscal perspective to the Legislature for analysis and deliberations for purposes of appropriation.

CREDIT(S)
(Added by Stats.2008, c. 758 (A.B.1183), § 21, eff. Sept. 30, 2008.)

Historical Notes

Historical And Statutory Notes

2008 Legislation
For appropriation, cost reimbursement, urgency effective, and other uncodified provisions relating to

Stats.2008, c. 758 (A.B.1183), see Historical and Statutory Notes under Health and Safety Code §
1266.

§ 4100.5. Contract for services with department of developmental services 

     •     Research References

The department may contract with the State Department of Developmental Services to provide services to
persons with mental disorders in state hospitals under the jurisdiction of the State Department of Developmental
Services.

CREDIT(S)
(Added by Stats.1978, c. 429, p. 1440, § 181, eff. July 17, 1978, operative July 1, 1978.)

Research References

Cross References

State department of developmental services, see Welfare and Institutions Code § 4400 et seq.
1998 Main Volume

Collateral References:

Cal Jur 3d Heal Art §90

§ 4101. Uniform rules and regulations 

     •     Historical Notes     •     Research References

Except as otherwise specifically provided elsewhere in this code, all of the institutions under the jurisdiction of
the State Department of Mental Health shall be governed by uniform rule and regulation of the State
Department of Mental Health and all of the provisions of this chapter shall apply to the conduct and
management of such institutions.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969.  Amended by Stats.1971, c. 1593, p. 3325,
§ 339, operative July 1, 1973; Stats.1977, c. 1252, p. 4487, § 513, operative July 1, 1978.)



Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4101, added by Stats.1965, c. 1797, p. 4139, § 2, relating to the same subject, was repealed by

Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969. See this section.
Derivation: Former § 4101, added by Stats.1965, c. 1797, p. 4139, § 2.
Former § 6500.5, added by Stats.1941, c. 856, p. 2434, § 1, amended by Stats.1961, c. 79, p. 1063, § 10.

Research References

Cross References

Governing of institutions under department by uniform rules and regulations of department, see
Welfare and Institutions Code § 7201.

Collateral References:

Cal Jur 3d Heal Art §90
 Am Jur 2d Hospitals and Asylums §§1 et seq.

§ 4102. Corporation 

     •     Historical Notes     •     Notes of Decisions

Each state hospital is a corporation.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4102, added by Stats.1965, c. 1797, p. 4139, § 2, relating to the same subject, was repealed by

Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969. See this section.
Derivation: Former § 4102, added by Stats.1965, c. 1797, p. 4139, § 2.
Former § 6501, Stats.1937, c. 369, p. 1148, § 6501.
Pol.C. § 2145, added by Stats.1903, c. 364, p. 490, § 1; amended by Stats.1909, c. 65, p. 60, § 7;

Stats.1915, c. 60, p. 64, § 1; Stats.1927, c. 403, p. 656, § 1; Stats.1933, c. 755, p. 1960, § 1.
1998 Main Volume

Collateral References:

Cal Jur 3d Heal Art §90
 Am Jur 2d Hospitals and Asylums §2.

Notes Of Decisions



In general 1

1. In general

Where former Pol.C. §§ 2145, 2146, 2150, provided that Norwalk hospital was a corporation, with power to
condemn land, the grounds of Norwalk state hospital, being land devoted to public use of the state, did not
come within Stats.1921, p. 404, which provided that oil and other mineral deposits in lands belonging to the
state were reserved to the state, but which authorized prospecting thereon under named conditions. McNeil v.
Kingsbury (1923) 190 Cal. 406, 213 P. 50.

§ 4103. Acquisition of property 

     •     Historical Notes     •     Research References

Each such corporation may acquire and hold in its corporate name by gift, grant, devise, or bequest property to
be applied to the maintenance of the patients of the hospital and for the general use of the corporation.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4103, added by Stats.1965, c. 1797, p. 4139, § 2, relating to the same subject, was repealed by

Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969. See this section.
Derivation: Former § 4103, added by Stats.1965, c. 1797, p. 4139, § 2.
Former § 6502, enacted by Stats.1937, c. 369, p. 1148, § 6502.
Pol.C. § 2146, added by Stats.1903, c. 364, p. 491, § 1, amended by Stats.1907, c. 440, p. 805, § 1.

Research References

Cross References

Grants and gifts, acceptance by director of mental health, see Welfare and Institutions Code § 4006.
1998 Main Volume

Collateral References:

Cal Jur 3d Heal Art §90
 Am Jur 2d Hospitals and Asylums §§1 et seq.

§ 4104. Eminent domain 

     •     Historical Notes     •     Research References     •     Notes of Decisions

All lands necessary for the use of the state hospitals specified in Section 4100, except those acquired by gift,
devise, or purchase, shall be acquired by condemnation as lands for other public uses are acquired.

The terms of every purchase shall be approved by the State Department of Mental Health.  No public street or



road for railway or other purposes, except for hospital use, shall be opened through the lands of any state
hospital, unless the Legislature by special enactment consents thereto.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969.  Amended by Stats.1971, c. 1593, p. 3325,
§ 340, operative July 1, 1973; Stats.1977, c. 1252, p. 4487, § 514, operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4104, added by Stats.1965, c. 1797, p. 4139, § 2, relating to the same subject, was repealed by

Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969. See this section.
Derivation: Former § 4104, added by Stats.1965, c. 1797, p. 4139, § 2.
Former § 6503, enacted by Stats.1937, c. 369, p. 1148, § 6503, amended by Stats.1961, c. 79, p. 1063, §

11.
Pol.C. § 2146, added by Stats.1903, c. 364, p. 491, § 1, amended by Stats.1907, c. 440, p. 805, § 1.

Research References

Cross References

Acquisition of real property for state by department of general services, see Government Code §
14660 et seq.

Eminent domain,
Generally, see Const. Art. 1, § 19; Civil Code § 1001; Code of Civil Procedure §§ 1230.010 et seq.,

1240.010 et seq; Evidence Code § 810 et seq.
Hospitals, see Health and Safety Code §§ 127050, 32121.

Grant of right of way for road purposes to county of San Bernardino over and along portion of
Patton State Hospital, see Welfare and Institutions Code § 7206.

Law Review And Journal Commentaries

Taking property already devoted to public use: priorities of public use. N.E. Matteoni (1969) 20
Hastings L.J. 551.

1998 Main Volume

Collateral References:

Cal Jur 3d Em D §18; Heal Art §90
 Am Jur 2d Eminent Domain §§13, 14, Hospitals and Asylums §§1 et seq.
Eminent domain: right to condemn property owned or used by private educational, charitable or

religious organization.  80 ALR3d 833.

Notes Of Decisions

In general 1

1. In general

Where former Pol.C. §§ 2145, 2146, 2150, provided that Norwalk hospital was a corporation, with power to
condemn land, the grounds of Norwalk state hospital, being land devoted to public use of the state, did not



come within Stats.1921, p. 404, which provided that oil and other mineral deposits in lands belonging to the
state were reserved to the state, but which authorized prospecting thereon under named conditions. McNeil v.
Kingsbury (1923) 190 Cal. 406, 213 P. 50.

§ 4105. Easements and rights-of-way for road purposes; Patton State Hospital 

     •     Historical Notes     •     Research References

The Director of General Services shall grant to the County of San Bernardino under such terms, conditions, and
restrictions as he or she deems to be for the best interests of the state, the necessary easements and
rights-of-way for all purposes of a public road on the Patton State Hospital property.  The right-of-way shall be
across, along, and upon the following described property:

The east 40 feet of the east one-half of the northwest one-quarter of Section 32, Township 1 North, Range 3
West, San Bernardino Base and Meridian, in the County of San Bernardino, State of California.

CREDIT(S)
(Formerly § 4106, added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969.  Renumbered § 4445.5
and amended by Stats.1978, c. 429, p. 1440, § 182, eff. July 17, 1978, operative July 1, 1978.  Renumbered §
4105 and amended by Stats.1986, c. 224, § 9, eff. June 30, 1986.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Powers and duties of department of mental health pursuant to the provisions of Stats.1986, c. 224, see

Historical and Statutory Notes under Government Code§ 14670.1.
Former § 4105 was renumbered Welfare and Institutions Code § 4445 and amended by Stats.1977, c.

1252, § 515.
Former § 4105, added by Stats.1965, c. 1797, p. 4140, § 2, relating to rights of way for road purposes at

the Sonoma state hospital, similar subject matter as the renumbered section, was repealed by
Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969.

Derivation: Former § 4106, added by Stats.1965, c. 1797, p. 4140, § 2.
Former § 6503.2, added by Stats.1953, c. 662, p. 1912, § 1, amended by Stats.1965, c. 371, p. 1603, §

311.

Research References

Cross References

Authority to grant easements and rights of way to San Bernardino Unified School District or County
of San Bernardino over and across Patton State Hospital, see Welfare and Institutions Code §
7203.

Authority to grant right of way to county of San Bernardino over and along portion of Patton State
Hospital, see Welfare and Institutions Code § 7206.

Department of general services, see Government Code § 14600 et seq.
Easements and rights-of-way, department of general services may grant and convey, see

Government Code § 14666.

Collateral References:



 Am Jur 2d Hospitals and Asylums §§2, 5, 7.

§ 4106. Right-of-way for road purposes; Napa State Hospital 

     •     Historical Notes     •     Research References

Notwithstanding the provisions of Section 4104, the Director of General Services, with the consent of the State
Department of Mental Health, may grant to the County of Napa a right-of-way for public road purposes over the
northerly portion of the Napa State Hospital lands for the widening of Imola Avenue between Penny Lane and
Fourth Avenue, upon such terms and conditions as the Director of General Services may deem for the best
interests of the state.

CREDIT(S)
(Formerly § 4107.1, added by Stats.1969, c. 1339, p. 2686, § 1, eff. Sept. 2, 1969.  Amended by Stats.1971, c.
1593, p. 3326, § 342, operative July 1, 1973.  Renumbered § 4446.5 and amended by Stats.1977, c. 1252, p.
4489, § 517, operative July 1, 1978; Stats.1978, c. 429, p. 1445, § 192, eff. July 17, 1978, operative July 1,
1978.  Renumbered § 4106 and amended by Stats.1986, c. 224, § 11, eff. June 30, 1986, operative July 1, 1986.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Powers and duties of department of mental health pursuant to the provisions of Stats.1986, c. 224, see

Historical and Statutory Notes under Government Code§ 14670.1.
Former § 4106 was renumbered § 4445.5 and amended by Stats.1978, c. 429, § 182, eff. July 17, 1978,

operative July 1, 1978.
Former § 4106, added by Stats.1965, c. 1797, p. 4140, § 2, relating to rights-of-way for road purposes at

Patton state hospital, the same subject matter as the renumbered section, was repealed by Stats.1967,
c. 1667, p. 4055, § 34.5, operative July 1, 1969.

Research References

Cross References

Department of general services, see Government Code § 14600 et seq.

§ 4107. Security of certain patients committed to Patton State Hospital; plan to transfer patients from
Patton State Hospital; maximum patients committed to Patton State Hospital; Department of
Corrections and Rehabilitation and State Department of Mental Health joint plan to ensure security;
duration of section 

     •     Historical Notes

(a) The security of patients committed pursuant to Section 1026 of, and Chapter 6 (commencing with Section
1367) of Title 10 of Part 2 of, the Penal Code, and former Sections 6316 and 6321, at Patton State Hospital shall
be the responsibility of the Secretary of the Department of Corrections and Rehabilitation.

(b) The Department of Corrections and Rehabilitation and the State Department of Mental Health shall jointly
develop a plan to transfer all patients committed to Patton State Hospital pursuant to the provisions in
subdivision (a) from Patton State Hospital no later than January 1, 1986, and shall transmit this plan to the



Senate Committee on Judiciary and to the Assembly Committee on Criminal Justice, and to the Senate Health
and Welfare Committee and Assembly Health Committee by June 30, 1983.  The plan shall address whether the
transferred patients shall be moved to other state hospitals or to correctional facilities, or both, for commitment
and treatment.

(c) Notwithstanding any other provision of law, the State Department of Mental Health shall house no more
than 1,336 patients at Patton State Hospital.  However, until September 2012, up to 1,530 patients may be
housed at the hospital.

(d) The Department of Corrections and Rehabilitation and the State Department of Mental Health shall jointly
develop a plan for ensuring the external and internal security of the hospital during the construction of
additional beds at Patton State Hospital and the establishment of related modular program space for which
funding is provided in the Budget Act of 2001.  No funds shall be expended for the expansion project until 30
days after the date upon which the plan is submitted to the fiscal committees of the Legislature and the Chair of
the Joint Legislative Budget Committee.

(e) The Department of Corrections and Rehabilitation and the State Department of Mental Health shall also
jointly develop a plan for ensuring the external and internal security of the hospital upon the occupation of the
additional beds at Patton State Hospital.  These beds shall not be occupied by patients until the later of the date
that is 30 days after the date upon which the plan is submitted to the Chair of the Joint Legislative Budget
Committee or the date upon which it is implemented by the departments.

(f) This section shall remain in effect only until all patients committed, pursuant to the provisions enumerated in
subdivision (a), have been removed from Patton State Hospital and shall have no force or effect on or after that
date.

CREDIT(S)
(Formerly § 4456.5, added by Stats.1982, c. 9, § 1, eff. Jan. 28, 1982.  Amended by Stats.1982, c. 1529, § 4;
Stats.1982, c. 1549, § 35; Stats.1984, c. 268, § 36.5, eff. June 30, 1984.  Renumbered § 4107 and amended by
Stats.1986, c. 224, § 12, eff. June 30, 1986; Stats.1986, c. 933, § 4.  Amended by Stats.2001, c. 171 (A.B.430),
§ 19, eff. August 10, 2001; Stats.2006, c. 74 (A.B.1807), § 47, eff. July 12, 2006; Stats.2009-2010, 4th Ex.Sess.,
c. 5 (A.B.5), § 24, eff. July 28, 2009.)

Historical Notes

Historical And Statutory Notes

2001 Legislation
For all-county letter (ACL) coverage provision relating to Stats.2001, c. 171 (A.B.430), see Historical

and Statutory Notes under Welfare and Institutions Code § 4094.2.
2006 Legislation
For urgency effective and other uncodified provisions relating to Stats.2006, c. 74 (A.B.1807), see

Historical and Statutory Notes under Business and Professions Code § 1300.
2009 Legislation
For cost reimbursement, fiscal emergency, urgency effective, and other uncodified provisions relating to

Stats.2009-2010, 4th Ex.Sess., c. 5 (A.B.5), see Historical and Statutory Notes under Financial Code
§ 293.

1998 Main Volume
Effect of amendment of section by two or more acts at the same session of the legislature, see

Government Code § 9605.
Section 2 of Stats.1982, c. 9, provides:
"The Director of Corrections shall immediately transfer 27 correctional officers to the Patton State

Hospital."



Sections 5 and 9 of Stats.1982, c. 1529, provide:
"Sec. 5. Notwithstanding any other provision of law, no state prison or state correctional facility of any

kind shall be established on or adjacent to the sites now occupied by Patton State Hospital and
Camarillo State Hospital, nor shall state prisoners be housed on or adjacent to these sites.

"Sec. 9. In regard to Section 4 of this act, due to the unique circumstances concerning the lack of
adequate security at Patton State Hospital, the Legislature finds and declares that a general statute
cannot be made applicable within the meaning of Section 16 of Article IV of the Constitution."

Section 36 of Stats.1982, c. 1549, provides:
"Notwithstanding any other provision of law, no state prison or state correctional facility of any kind

shall be established on or adjacent to the site now occupied by Patton State Hospital nor shall state
prisoners be housed on or adjacent to this site."

Powers and duties of department of mental health pursuant to the provisions of Stats.1986, c. 224, see
Historical and Statutory Notes under Government Code§ 14670.1.

Legislative counsel by letter dated Nov. 16, 1988 advised that it had received conflicting information
relating to subd.(d) of § 4107 and that the section though having no force or effect after removal date
that the section will not be repealed.

Former § 4107, added by Stats.1965, c. 1797, p. 4140, § 2, relating to rights-of-way for road purposes at
Napa state hospital, similar subject matter as the renumbered section, was repealed by Stats.1967, c.
1667, p. 4055, § 34.5, operative July 1, 1969.

1998 Main Volume

§ 4107.1. Internal security for patients 

     •     Historical Notes

Consistent with the authority of the State Department of Mental Health to maintain and operate state hospitals
under its jurisdiction, the State Department of Mental Health shall provide internal security for the patient
population at Patton State Hospital.  The State Department of Mental Health may employ hospital police at
Patton State Hospital for this purpose.

This section is not intended to increase or decrease the duties and responsibilities of the Department of
Corrections at Patton State Hospital.

CREDIT(S)
(Added by Stats.2000, c. 93 (A.B.2877), § 45, eff. July 7, 2000.)

Historical Notes

Historical And Statutory Notes

2000 Legislation
Section 4 of Stats.2000, c. 93 (A.B.2877), provides:
"The Legislature finds and declares as follows:
"(a) Crimes against persons with substantial disabilities remain largely invisible and unapprised.  Crimes

against the disabled are frequently not reported to law enforcement and, when reported, may not be
prosecuted.  Furthermore, many of these victims are not aware of services provided by the program
administered by the State Board of Control pursuant to Article 1 (commencing with Section 13959)
of Chapter 5 of Part 4 of Division 3 of Title 2 of the Government Code.

"(b) Under its existing authority, the State Department of Mental Health has initiated a program to
prevent crime against disabled persons, increase the reporting of crime committed against disabled
persons, assist law enforcement agencies in effectively investigating and prosecuting crimes
committed against disabled persons, and make disabled victims aware of services available to them."



§ 4109. Powers and duties of department 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The State Department of Mental Health has general control and direction of the property and concerns of each
state hospital specified in Section 4100.  The department shall:

(a) Take care of the interests of the hospital, and see that its purpose and its bylaws, rules, and regulations are
carried into effect, according to law.

(b) Establish such bylaws, rules, and regulations as it deems necessary and expedient for regulating the duties of
officers and employees of the hospital, and for its internal government, discipline, and management.

(c) Maintain an effective inspection of the hospital.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969.  Amended by Stats.1971, c. 1593, p. 3326,
§ 344, operative July 1, 1973; Stats.1977, c. 1252, p. 4490, § 519.5, operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4109, added by Stats.1965, c. 1797, p. 4141, § 2, relating to the same subject, was repealed by

Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969.
Derivation: Former § 4109, added by Stats.1965, c. 1797, p. 4141, § 2.
Former § 6507, Stats.1937, c. 369, p. 1149, § 6507, amended by Stats.1961, c. 79, p. 1063, § 13.
Pol.C. § 2150, added by Stats.1903, c. 364, p. 492, § 1.

Research References

Cross References

Rules and regulations, generally, see Government Code § 11342 et seq.
1998 Main Volume

Collateral References:

Cal Jur 3d Heal Art §90
 Am Jur 2d Hospitals and Asylums §5.

Notes Of Decisions

In general 1

1. In general

The board of managers of a state hospital, under its statutory power to establish by-laws, rules, and regulations,
may require employees to live on the grounds, or at the institution, and make a reasonable charge for the
maintenance of such employees other than those entitled by statute to receive their maintenance without charge.



Raymond v. Christian (App. 3 Dist. 1937) 24 Cal.App.2d 92, 74 P.2d 536. Health  260

The by-laws of a state asylum can confer no greater power on the institution than the statute under which it is
organized give it. Wall v. Board of Directors of Deaf, Dumb, and Blind Asylum (1904) 145 Cal. 468, 78 P. 951.
Asylums And Assisted Living Facilities  18

§ 4109.5. Closure of state hospitals; closure plans; submission to legislature; components; legislative
approval; developmental centers 

     •     Historical Notes     •     Research References

(a) Whenever the department proposes the closure of a state hospital, it shall submit as part of the Governor's
proposed budget to the Legislature a complete program, to be developed jointly by the State Department of
Mental Health and the county in which the state hospital is located, for absorbing as many of the staff of the
hospital into the local mental health programs as may be needed by the county.  Those programs shall include a
redefinition of occupational positions, if necessary, and a recognition by the counties of licensed psychiatric
technicians for treatment of the mentally disordered, developmentally disabled, drug abusers, and alcoholics.

(b) The Director of Mental Health shall submit all plans for the closure of state hospitals as a report with the
department's budget.  This report shall include all of the following:

(1) The land and buildings affected.

(2) The number of patients affected.

(3) Alternative plans for patients presently in the facilities.

(4) Alternative plans for patients who would have been served by the facility assuming it was not closed.

(5) A joint statement of the impact of the closure by the department and affected local treatment programs.

(c) These plans may be submitted to the Legislature until April 1 of each budget year.  Any plans submitted
after that date shall not be considered until the fiscal year following that in which it is being considered.

(d) The plan shall not be placed into effect unless the Legislature specifically approves the plan.

(e) This section shall not apply to the proposed closure of a developmental center.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 48, eff. June 30, 1991.  Amended by Stats.1995, c. 513 (S.B.410), §
2.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see Historical and Statutory

Notes under Health and Safety Code § 209.
Section 1 of Stats.1995, c. 513 (S.B.410), provides:
"(a) Recent changes in the developmental disabilities service system have created greater options for

persons with developmental disabilities to live in the community.
"(b) These changes have resulted in a significant reduction in the developmental centers population.
"(c) These population reductions have significantly increased the per capita costs of providing services

to the persons who remain living in the developmental centers.



"(d) The state has an obligation to ensure that quality services for persons with developmental
disabilities are provided in a cost-effective manner and consistent with their individual program
plans.

"(e) To ensure continuation of high-quality services to former residents of developmental centers now
living in the community, an appropriate level of funding should be available to provide necessary
services and supports to the person moving from the developmental center to the community.

"(f) The Legislature places a high priority on the use of savings resulting from population reductions in
the developmental centers for the provision of necessary services and supports to persons moving
from the developmental centers to the community."

Research References

Cross References

Closure of state developmental centers, see Welfare and Institutions Code § 4474.1.
Public agencies and conditions requiring the preparation or submission of written report with respect

to this section, see Government Code § 7550.5.

§ 4110. Estimates of supplies, expenses, buildings and improvements 

     •     Historical Notes     •     Research References

The medical superintendent shall make triplicate estimates, in minute detail, as approved by the State
Department of Mental Health, of such supplies, expenses, buildings, and improvements as are required for the
best interests of the hospital, and for the improvement thereof and of the grounds and buildings connected
therewith.  These estimates shall be submitted to the State Department of Mental Health, which may revise
them.  The department shall certify that it has carefully examined the estimates, and that the supplies, expenses,
buildings, and improvements contained in such estimates, as approved by it, are required for the best interests of
the hospital.  The department shall thereupon proceed to purchase such supplies, make such expenditures, or
conduct such improvements or buildings in accordance with law.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969.  Amended by Stats.1971, c. 1593, p. 3326,
§ 345, operative July 1, 1973; Stats.1977, c. 1252, p. 4490, § 520, operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4110, added by Stats.1965, c. 1797, p. 4141, § 2, relating to the same subject, was repealed by

Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969.  See this section.
Derivation: Former § 4110, added by Stats.1965, c. 1797, p. 4141, § 2.
Former § 6508, Stats.1937, c. 369, p. 1149, § 6508, amended by Stats.1961, c. 79, p. 1063, § 14.
Pol.C. § 2158, added by Stats.1903, c. 364, p. 497, § 1, amended by Stats.1925, c. 228, p. 377, § 1.

Research References

Cross References

Meaning of terms, "medical superintendent" and "superintendent or medical director", see Welfare



and Institutions Code § 4315.
Medical superintendent, defined, see Welfare and Institutions Code § 4315.
1998 Main Volume

Collateral References:

 Am Jur 2d Hospitals and Asylums §5.

§ 4111. Manufacture of supplies and materials 

     •     Historical Notes     •     Research References

The state hospitals may manufacture supplies and materials necessary or required to be used in any of the state
hospitals which can be economically manufactured therein.  The necessary cost and expense of providing for
and conducting the manufacture of such supplies and materials shall be paid in the same manner as other
expenses of the hospitals.  No hospital shall enter into or engage in manufacturing any supplies or materials
unless permission for the same is obtained from the State Department of Mental Health.  If, at any time, it
appears to the department that the manufacture of any article is not being or cannot be economically carried on
at a state hospital, the department may suspend or stop the manufacture of such article, and on receipt of a
certified copy of the order directing the suspension or stopping of such manufacture, by the medical
superintendent, the hospital shall cease from manufacturing such article.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969.  Amended by Stats.1971, c. 1593, p. 3327,
§ 346, operative July 1, 1973; Stats.1977, c. 1252, p. 4490, § 521, operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4111, added by Stats.1965, c. 1797, p. 4142, § 2, relating to the same subject, was repealed by

Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969.  See this section.
Derivation: Former § 4111, added by Stats.1965, c. 1797, p. 4142, § 2.
Former § 6509, Stats.1937, c. 369, p. 1149, § 6509, amended by Stats.1961, c. 79, p. 1064, § 15.
Pol.C. § 2163, added by Stats.1903, c. 364, p. 500, § 1, amended by Stats.1909, c. 65, p. 62, § 12.

Research References

Cross References

Administrator of state hospital, duties and responsibilities, see Welfare and Institutions Code § 4306.
1998 Main Volume

Collateral References:

 Am Jur 2d Hospitals and Asylums §§5, 7.

§ 4112. Disposition of money received; appropriation to cover premium for specified third-party
Medicare coverage 

     •     Historical Notes     •     Research References



(a) All money belonging to the state and received by state hospitals from any source, except appropriations,
shall, at the end of each month, be deposited in the State Treasury, to the credit of the General Fund.  This
section shall not apply to the funds known as the industrial or amusement funds.

(b) There is hereby continuously appropriated from the General Fund to the State Department of Mental Health
that amount which is necessary to pay the premium, as specified in Section 7353, for third-party health
coverage for Medicare beneficiaries who are patients at state hospitals under the jurisdiction of the State
Department of Mental Health.  It is the intent of the Legislature that the General Fund expenditures authorized
by this subdivision not exceed the proceeds to be deposited in the General Fund from Medicare payments to the
State Department of Mental Health in any fiscal year.  If General Fund expenditures exceed Medicare proceeds
in any fiscal year, the State Department of Mental Health shall report to the Joint Legislative Budget Committee
and the Department of Finance the following information: (1) the amount of any excess costs compared to the
Medicare proceeds; (2) the reasons for the excess costs; and (3) a plan to ensure that in future fiscal years the
costs will not exceed proceeds.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969.  Amended by Stats.1995, c. 305
(A.B.911), § 6, eff. Aug. 3, 1995.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Emergency regulations authorized by Stats.1995, c. 305 (A.B.911), see Historical and Statutory Notes

under Health and Safety Code § 1179.
Former § 4112, added by Stats.1965, c. 1797, p. 4142, § 2, relating to the same subject, was repealed by

Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969.  See this section.
Derivation: Former § 4112, added by Stats.1965, c. 1797, p. 4142, § 2.
Former § 6510, Stats.1937, c. 369, p. 1149, § 6510.
Pol.C. § 2158, added by Stats.1903, c. 364, p. 497, § 1, amended by Stats.1925, c. 228, p. 377, § 1.

Research References

Cross References

Collection of money due client, see Welfare and Institutions Code § 7289.
Collection of rates and charges, see Welfare and Institutions Code § 7277.
Patients' personal deposit fund, see Welfare and Institutions Code § 7281.
State funds, generally, see Government Code § 16300 et seq.
1998 Main Volume

Collateral References:

 Am Jur 2d Hospitals and Asylums §5.

§ 4112.1. Inapplicability of section 4112 to sheltered workshop funds 

     •     Historical Notes

Section 4112 does not apply to the funds known as the "sheltered workshop funds."

CREDIT(S)



(Added by Stats.1968, c. 451, p. 1073, § 1; Stats.1969, c. 722, p. 1417, § 1.4, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The text of both the 1968 and 1969 additions was identical.

Collateral References:

 Am Jur 2d Hospitals and Asylums §5.

§ 4113. Financial statements 

     •     Historical Notes     •     Research References

The state hospitals and the officers thereof shall make such financial statements to the Controller as the
Controller requires.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4113, added by Stats.1965, c. 1797, p. 4142, § 2, relating to the same subject, was repealed by

Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969.  See this section.
Derivation: Former § 4113, added by Stats.1965, c. 1797, p. 4142, § 2.
Former § 6511, Stats.1937, c. 369, p. 1150, § 6511.
Pol.C. § 2158, added by Stats.1903, c. 364, p. 497, § 1, amended by Stats.1925, c. 228, p. 377, § 1.

Research References

Cross References

State controller, generally, see Government Code § 12400 et seq.
1998 Main Volume

Collateral References:

 Am Jur 2d Hospitals and Asylums §§5, 7.

§ 4114. Reports to department 

     •     Historical Notes

The authorities for the several hospitals shall furnish to the State Department of Mental Health the facts
mentioned in Section 4019 of this code and such other obtainable facts as the department from time to time
requires of them, with the opinion of the superintendent thereon, if requested.  The superintendent or other



person in charge of a hospital shall, within 10 days after the admission of any person thereto, cause an abstract
of the medical certificate and order on which such person was received and a list of all property, books, and
papers of value found in the possession of or belonging to such person to be forwarded to the office of the
department, and when a patient is discharged, transferred, or dies, the superintendent or person in charge shall
within three days thereafter, send the information to the office of the department, in accordance with the form
prescribed by it.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969.  Amended by Stats.1973, c. 142, p. 415, §
65.6, eff. June 30, 1973, operative July 1, 1973; Stats.1977, c. 1252, p. 4491, § 522, operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4114, added by Stats.1965, c. 1797, p. 4142, § 2, relating to the same subject, was repealed by

Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969. See this section.
Derivation: Former § 4114, added by Stats.1965, c. 1797, p. 4142, § 2.
Former § 6512, Stats.1937, c. 369, p. 1150, § 6512, amended by Stats.1961, c. 79, p. 1064, § 16.
Pol.C. § 2144, added by Stats.1903, c. 364, p. 490, § 1, amended by Stats.1907, c. 441, p. 805, § 1;

Stats.1921, c. 771, p. 1331, § 1.
1998 Main Volume

Collateral References:

 Am Jur 2d Hospitals and Asylums §§5, 7.

§ 4115. Buildings for religious services 

     •     Historical Notes

The department may permit, subject to such conditions and regulations as it may impose, any religious or
missionary corporation or society to erect a building on the grounds of any state hospital for the holding of
religious services.  Each such building when erected shall become the property of the state and shall be used
exclusively for the benefit of the patients and employees of the state hospital.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4115, added by Stats.1965, c. 1797, p. 4142, § 2, relating to the same subject, was repealed by

Stats.1957, c. 1667, p. 4055, § 34.5, operative July 1, 1969. See this section.
Derivation: Former § 4115, added by Stats.1965, c. 1797, p. 4142, § 2.
Former § 6513, Stats.1937, c. 369, p. 1150, § 6513.
Pol.C. § 2141, added by Stats.1903, c. 364, p. 487, § 1, amended by Stats.1909, c. 65, p. 57, § 5;

Stats.1917, c. 182, p. 274, § 1.
1998 Main Volume



Collateral References:

 Am Jur 2d Hospitals and Asylums §§1 et seq.

§ 4116. Training schools and courses 

     •     Historical Notes

The department may establish and supervise under its rules and regulations training schools or courses for
employees of the department or of state institutions under its jurisdiction.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4116, added by Stats.1965, c. 1797, p. 4143, § 2, relating to the same subject, was repealed by

Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969. See this section.
Derivation: Former § 4116, added by Stats.1965, c. 1797, p. 4143, § 2.
Former § 6514, Stats.1937, c. 369, p. 1150, § 6514, amended by Stats.1947, c. 370, p. 931, § 1.
Pol.C. § 2141, added by Stats.1903, c. 364, p. 487, § 1, amended by Stats.1909, c. 65, p. 57, § 5;

Stats.1917, c. 182, p. 274, § 1.
1998 Main Volume

Collateral References:

 Am Jur 2d Hospitals and Asylums §§1 et seq.

§ 4117. Payment of costs of certain trials and hearings 

     •     Historical Notes     •     Research References

(a) Whenever a trial is had of any person charged with escape or attempt to escape from a state hospital,
whenever a hearing is had on the return of a writ of habeas corpus prosecuted by or on behalf of any person
confined in a state hospital except in a proceeding to which Section 5110 applies, whenever a hearing is had on
a petition under Section 1026.2, subdivision (b) of Section 1026.5, Section 2972, or Section 2966 of the Penal
Code, Section 7361 of this code, or former Section 6316.2 of this code for the release of a person confined in a
state hospital, and whenever a person confined in a state hospital is tried for any crime committed therein, the
appropriate financial officer or other designated official of the county in which the trial or hearing is had shall
make out a statement of all mental health treatment costs and shall make out a separate statement of all
nontreatment costs incurred by the county for investigation and other preparation for the trial or hearing, and
the actual trial or hearing, all costs of maintaining custody of the patient and transporting him or her to and from
the hospital, and costs of appeal, which statements shall be properly certified by a judge of the superior court of
that county and the statement of mental health treatment costs shall be sent to the State Department of Mental
Health and the statement of all nontreatment costs shall be sent to the Controller for approval.  After approval,
the department shall cause the amount of mental health treatment costs incurred on or after July 1, 1987, to be
paid to the county mental health director or his or her designee where the trial or hearing was held out of the
money appropriated for this purpose by the Legislature.  In addition, the Controller shall cause the amount of all
nontreatment costs incurred on and after July 1, 1987, to be paid out of the money appropriated by the



Legislature, to the county treasurer of the county where the trial or hearing was had.

(b) Whenever a hearing is held pursuant to Section 1604, 1608, 1609, or 2966 of the Penal Code, all
transportation costs to and from a state hospital or a facility designated by the community program director
during the hearing shall be paid by the Controller as provided in this subdivision.  The appropriate financial
officer or other designated official of the county in which a hearing is held shall make out a statement of all
transportation costs incurred by the county, which statement shall be properly certified by a judge of the
superior court of that county and sent to the Controller for approval.  The Controller shall cause the amount of
transportation costs incurred on and after July 1, 1987, to be paid to the county treasurer of the county where
the hearing was had out of the money appropriated by the Legislature.

As used in this subdivision the community program director is the person designated pursuant to Section 1605
of the Penal Code.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969.  Amended by Stats.1969, c. 722, p. 1418,
§ 1.5, eff. Aug. 8, 1969, operative July 1, 1969; Stats.1971, c. 1593, p. 3327, § 347, operative July 1, 1973;
Stats.1977, c. 1252, p. 4491, § 523, operative July 1, 1978; Stats.1986, c. 1020, § 1, operative July 1, 1987;
Stats.1991, c. 435 (A.B.655), § 6; Stats.2002, c. 221 (S.B.1019), § 205; Stats.2006, c. 812 (S.B.1562), § 3.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Section 3 of Stats.1986, c. 1020 provides:
"Sections 1 and 2 of this act shall become operative on July 1, 1987."
Former § 4117, added by Stats.1965, c. 1797, p. 4143, § 2, relating to the same subject, was repealed by

Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969.  See this section.
Derivation: Former § 4117, added by Stats.1965, c. 1797, p. 4143, § 2.
Former § 6515, added by Stats.1961, c. 1464, p. 3315, § 1.

Research References

Cross References

Reimbursement for costs incurred by county with respect to inmate housed and treated at state
hospital, see Penal Code § 4758.

Reimbursement of cities or counties, offenses relating to prisons and prisoners, see Penal Code §
4750.

1998 Main Volume

Collateral References:

 Am Jur 2d Hospitals and Asylums §§1 et seq.; Incompetent Persons §33.
Hospital's liability for patient's injury or death resulting from escape or attempted escape.  37

ALR4th 200.

§ 4118. Cooperation in deportation of aliens 

     •     Historical Notes     •     Research References

The State Department of Mental Health shall cooperate with the United States Bureau of Immigration in



arranging for the deportation of all aliens who are confined in, admitted, or committed to any state hospital.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969.  Amended by Stats.1971, c. 1593, p. 3327,
§ 348, operative July 1, 1973; Stats.1977, c. 1252, p. 4492, § 524, operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4118, added by Stats.1965, 1797, p. 4143, § 2, relating to the same subject, was repealed by

Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969.  See this section.
Derivation: Former § 4118, added by Stats.1965, c. 1797, p. 4143, § 2.
Former § 159, Stats.1937, c. 369, p. 1014, § 159, amended by Stats.1943, c. 481, p. 2013, § 2;

Stats.1961, c. 79, p. 1060, § 1.
Pol.C. § 2191, added by Stats.1903, c. 364, p. 510, § 1, amended by Stats.1905, c. 256, p. 228, § 1;

Stats.1921, c. 771, p. 1338, § 10; Stats.1923, c. 85, p. 160, § 1; Stats.1927, c. 403, p. 662, § 6.

Research References

Cross References

Similar provision for youth authority, see Welfare and Institutions Code § 1008.
1998 Main Volume

United States Code Annotated

Aliens institutionalized at public expense as being deportable, see 8 U.S.C.A. § 1227.

Collateral References:

Cal Jur 3d Alien R §18
 Am Jur 2d (Rev) Aliens and Citizens §§1034-1036.
Mental or physical illness or defects, validity and construction §212(a)(1-7) of Immigration and

Nationality Act of 1952 (8 USCS §1182(a)(1-7), excluding aliens with mental or physical
illnesses or defects.  77 ALR Fed 828.

§ 4119. Return of confined nonresidents 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The State Department of Mental Health shall investigate and examine all nonresident persons residing in any
state hospital for the mentally disordered and shall cause these persons, when found to be nonresidents as
defined in this chapter, to be promptly and humanely returned under proper supervision to the states in which
they have legal residence.  The department may defer such action by reason of a patient's medical condition.

Prior to returning the judicially committed nonresident to his or her proper state of residency, the department
shall:

(a) Obtain the written consent of the prosecuting attorney of the committing county, the judicially committed
nonresident person, and the attorney of record for the judicially committed nonresident person; or,

(b) In the department's discretion request a hearing in the superior court of the committing county requesting a



judicial determination of the proposed transfer, notify the court that the state of residence has agreed to the
transfer, and file the department's recommendation with a report explaining the reasons for its recommendation.

The court shall give notice of such a hearing to the prosecuting attorney, the judicially committed nonresident
person, the attorney of record for the judicially committed nonresident person and the department, no less than
30 days before such hearing.  At the hearing, the prosecuting attorney and the judicially committed nonresident
person may present evidence bearing on the intended transfer.  After considering all evidence presented, the
court shall determine whether the intended transfer is in the best interest of and for the proper protection of the
nonresident person and the public.  The court shall use the same procedures and standard of proof as used in
conducting probation revocation hearings pursuant to Section 1203.2 of the Penal Code.

For the purpose of facilitating the prompt and humane return of such persons, the State Department of Mental
Health may enter into reciprocal agreements with the proper boards, commissions, or officers of other states or
political subdivision thereof for the mutual exchange or return of persons residing in any state hospital for the
mentally disordered in one state whose legal residence is in the other, and it may in these reciprocal agreements
vary the period of residence as defined in this chapter to meet the requirements or laws of the other states.

The department may give written permission for the return of any resident of this state confined in a public
institution in another state, corresponding to any state hospital for the mentally disordered of this state.  When a
resident is returned to this state pursuant to this chapter, he or she may be admitted as a voluntary patient to any
institution of the department as designated by the Director of Mental Health.  If he or she is mentally disordered
and is a danger to himself or herself or others, or he or she is gravely disabled, he or she may be detained and
given care and services in accordance with the provisions of Part 1 (commencing with Section 5000) of
Division 5.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969.  Amended by Stats.1968, c. 1374, p. 2639,
§ 10, operative July 1, 1969; Stats.1969, c. 722, p. 1418, § 2, eff. Aug. 8, 1969, operative July 1, 1969;
Stats.1971, c. 1593, p. 3328, § 349, operative July 1, 1973; Stats.1977, c. 1252, p. 4492, § 525, operative July 1,
1978; Stats.1978, c. 429, p. 1441, § 184, eff. July 17, 1978, operative July 1, 1978; Stats.1983, c. 678, § 1;
Stats.1984, c. 1192, § 2.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1968 amendment substituted, in the third sentence of the third paragraph, "danger to himself or

others" for "possible immediate danger to others or to himself".
The 1969 amendment substituted, in the first and second paragraphs, "judicially committed to any state

hospital" for "who are confined in, admitted or committed to any state hospital" (subsequently
amended; see 1983 amendment note).

The 1971 amendment substituted, in the first and second paragraphs, "State Department of Health" (now
"State Department of Mental Health") for "Department of Mental Hygiene"; and substituted in the
third paragraph "Director of Health" (now "Director of Mental Health") for "Director of Mental
Hygiene".

The 1977 amendment substituted, in the first and second paragraphs, "State Department of Mental
Health" for "State Department of Health"; deleted, in the first sentence of the third paragraph, "or to
any state home for the mentally retarded" following "mentally disordered"; and substituted, in the
third paragraph, "Director of Mental Health" for "Director of Health".

The 1978 amendment inserted, in the first sentence of the first paragraph, "for the mentally disordered"
following "state hospital".

The 1983 amendment substituted, in the first paragraph, "residing in any state hospital" for "judicially



committed to any state hospital"; substituted, in the second paragraph, "residing in any state hospital
for the mentally disordered in one state" for "judicially committed to any state hospital in one state";
neutralized gender references; and made nonsubstantive changes.

The 1984 amendment substituted "such" for "this" in last sentence of first paragraph; inserted second
and third paragraphs; and deleted "or, if he or she is a person subject to judicial commitment, he or
she may be committed in accordance with the law" at the end of the last sentence of the last
paragraph.

Former § 4119, added by Stats.1965, c. 1797, p. 4143, § 2, relating to the same subject, was repealed by
Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969.  See this section.

Derivation: Former § 4119, added by Stats.1965, c. 1797, p. 4143, § 2.
Former § 6075, added by Stats.1965, c. 391, p. 1690, § 5.
Former § 160, Stats.1937, c. 369, p. 1014, § 160, amended by Stats.1943, c. 481, p. 2013, § 3;

Stats.1947, c. 369, p. 930, § 1; Stats.1949, c. 805, p. 1542, § 1; Stats.1951, c. 309, p. 568, § 1;
Stats.1955, c. 1755, p. 3242, § 1; Stats.1963, c. 1369, p. 2908, § 1; Stats.1965, c. 391, p. 1629, § 1.

Pol.C. § 2191, added by Stats.1903, c. 364, p. 510, § 1, amended by Stats.1905, c. 256, p. 228, § 1;
Stats.1921, c. 771, p. 1338, § 10; Stats.1923, c. 85, p. 160, § 1; Stats.1927, c. 403, p. 662, § 6.

Research References

Cross References

Arrest and commitment of patient escaped from mental hospital, see Welfare and Institutions Code §
7329.

Dangerous or gravely disabled person, taking into custody, see Welfare and Institutions Code §
5150.

Judicial commitments, see Welfare and Institutions Code § 6250 et seq.
Place of residence, determination, see Government Code § 244.
Residence of minor, see Welfare and Institutions Code § 17.1.
Return of nonresidents by youth authority, see Welfare and Institutions Code§ 1009.
Transfer of mentally retarded persons, who do not meet residence requirements, see Welfare and

Institutions Code § 6509.
Uniform transfer of dependents act, see Welfare and Institutions Code § 18400.
1998 Main Volume

Collateral References:

Cal Jur 3d Crim L §3279
 Am Jur 2d Domicil §§41, 77 et seq., Hospitals and Asylums §5, Incompetent Persons §33.

Notes Of Decisions

In general 1
Residence 2

1. In general

Where escapee from state hospital in Vermont was being merely detained at state hospital in California, this
section requiring department of mental hygiene to examine nonresidents who are confined in, admitted to or
committed to any state hospital for mentally ill and to cause such persons to be returned to states in which they
have legal residence was inapplicable. In re Burhans (1966) 53 Cal.Rptr. 409, 65 Cal.2d 233, 418 P.2d 1.
Mental Health  35



Department of mental hygiene cannot transfer patient to another state unless other state agrees to accept patient.
Mauro v. Department of Mental Hygiene (App. 1 Dist. 1962) 24 Cal.Rptr. 505, 207 Cal.App.2d 381. Mental
Health  56

2. Residence

Where son was committed to Illinois state hospital as mentally ill person in 1943 when about 19 years of age
and while he and father were living in Illinois, and in 1958 father came to California and purchased home with
intention to take up residence in California, and after two weeks he returned to Illinois to sell his Illinois
business and home, and on July 29, 1960 son was granted absolute discharge from Illinois state hospital after
father on July 1, 1960 had brought him to California, and father thereafter resided in California, and son on
August 15, 1960 was committed to California state hospital, son did not have "residence" of one year in
California at time he was committed and was therefore not entitled to state hospital care in California. Mauro v.
Department of Mental Hygiene (App. 1 Dist. 1962) 24 Cal.Rptr. 505, 207 Cal.App.2d 381. Mental Health 
36

"Residence" under former §§ 160, 161, as applied to minor children meant actual physical presence of the
children for the required one year. 5 Op.Atty.Gen. 162, 4-9-45.

The term "residence" as used in former sections 160, 161 required a coming to California with the intent to
reside there and living continuously therein, that is, being physically present at all or practically all of the time,
constructive residence such as permitted under Gov.C. § 244 not being sufficient. 5 Op.Atty.Gen. 162, 4-9-45.

§ 4120. Determination of residence 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Except as otherwise provided in this section in determining residence for purposes of being entitled to
hospitalization in this state and for purposes of returning patients to the states of their residence, an adult person
who has lived continuously in this state for a period of one year and who has not acquired residence in another
state by living continuously therein for at least one year subsequent to his residence in this state shall be deemed
to be a resident of this state.  Except as otherwise provided in this section a minor is entitled to hospitalization
in this state if the parent or guardian or conservator having custody of the minor has lived continuously in this
state for a period of one year and has not acquired residence in another state by living continuously therein for
at least one year subsequent to his residence in this state.  Such parent, guardian, or conservator shall be deemed
a resident of this state for the purposes of this section, and such minor shall be eligible for hospitalization in this
state as a mentally disordered person.  The eligibility of such minor for hospitalization in this state ceases when
such parent, guardian, or conservator ceases to be a resident of this state and such minor shall be transferred to
the state of residence of the parent, guardian, or conservator in accordance with the applicable provisions of this
code.  Time spent in a public institution for the care of the mentally disordered or developmentally disabled or
on leave of absence therefrom shall not be counted in determining the matter of residence in this or another
state.

Residence acquired in this or in another state shall not be lost by reason of military service in the armed forces
of the United States.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969.  Amended by Stats.1974, c. 486, p. 1119,
§ 1.6, eff. July 11, 1974; Stats.1977, c. 1252, p. 4492, § 526, operative July 1, 1978; Stats.1978, c. 429, p. 1441,
§ 185, eff. July 17, 1978, operative July 1, 1978; Stats.1979, c. 730, p. 2526,§ 129, operative Jan. 1, 1981.)

Historical Notes



Law Revision Commission Comments

1979 Amendment
Section 4120 is amended to add the references to a conservator. [14 Cal.L.Rev.Comm. Reports 955

(1978)].

Historical And Statutory Notes

1998 Main Volume
Former § 4120, added by Stats.1965, c. 1797, p. 4144, § 2, relating to the same subject, was repealed by

Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969.  See this section.
Derivation: Former § 4120, added by Stats.1965, c. 1797, p. 4144, § 2.
Former § 161, Stats.1937, c. 369, p. 1015, § 161, amended by Stats.1943, c. 481, p. 2014, § 4;

Stats.1951, c. 309, p. 568, § 1; Stats.1957, c. 489, p. 1519, § 1.
Subsequent to the repeal of former § 161 by Stats.1965, c. 1797, p. 4134, § 1, the former section was

amended by Stats.1965, c. 2008, p. 4537, § 1, and repealed by Stats.1967, c. 90, p. 1004, § 3.  The
text of the section as so amended was identical with the text of former § 4120.

Pol.C. § 2191, added by Stats.1903, c. 364, p. 510, § 1, amended by Stats.1905, c. 256, p. 228, § 1;
Stats.1921, c. 771, p. 1338, § 10; Stats.1923, c. 85, p. 160, § 1; Stats.1927, c. 403, p. 662, § 6.

Research References

Cross References

Residence of minor, see Welfare and Institutions Code § 17.1.
1998 Main Volume

Collateral References:

 Am Jur 2d Domicil §§41, 77 et seq., Hospitals and Asylums §5, Incompetent Persons §33.
Construction of phrase "usual place of abode," or similar terms referring to abode, residence, or

domicil as used in statutes relating to service of process.  32 ALR3d 112.

Notes Of Decisions

In general 1
Residence 2

1. In general

Fact that former § 161, from which this section was derived, was amended twice after construction of section by
attorney general and department of mental hygiene without changing wording on which attorney general's
opinion was based was indication of legislative approval of such construction. Mauro v. Department of Mental
Hygiene (App. 1 Dist. 1962) 24 Cal.Rptr. 505, 207 Cal.App.2d 381. Statutes  220

2. Residence

To entitle one to state hospital care in California, on ground that he has had "residence" in California for one
year, he must not only be legal resident of California but must have lived continuously in California for period
of year prior to application for hospitalization. Mauro v. Department of Mental Hygiene (App. 1 Dist. 1962) 24
Cal.Rptr. 505, 207 Cal.App.2d 381. Mental Health  36

"Residence" under former §§ 160, 161, as applied to minor children, means actual physical presence of the



children for the required one year. 5 Op.Atty.Gen. 162, 4-9-45.

The term "residence" as used in former §§ 160, 161 requires a coming to California with the intent to reside
there and living continuously therein, that is, being physically present at all or practically all of the time,
constructive residence such as permitted under Gov.Code, § 244 not being, sufficient. 5 Op.Atty.Gen. 162,
4-9-45.

§ 4121. Expense of return 

     •     Historical Notes     •     Research References

All expenses incurred in returning these persons to other states shall be paid by this state, the person or his or
her relatives, but the expense of returning residents of this state shall be borne by the states making the returns.

The cost and expense incurred in effecting the transportation of these nonresident persons to the states in which
they have residence shall be advanced from the funds appropriated for that purpose, or, if necessary, from the
money appropriated for the care of delinquent or mentally disordered persons.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969.  Amended by Stats.1977, c. 1252, p. 4493,
§ 527, operative July 1, 1978; Stats.1979, c. 373, p. 1390, § 352; Stats.1996, c. 320 (A.B.2160), § 44.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4121, added by Stats.1965, c. 1797, p. 4144, § 2, relating to the same subject, was repealed by

Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969.  See this section.
Derivation: Former § 4121, added by Stats.1965, c. 1797, p. 4144, § 2.
Former § 162, Stats.1937, c. 369, p. 1015, § 162, amended by Stats.1943, c. 973, p. 2885, § 1.
Pol.C. § 2191, added by Stats.1903, c. 364, p. 510, § 1, amended by Stats.1905, c. 256, p. 228, § 1;

Stats.1921, c. 771, p. 1338, § 10; Stats.1923, c. 85, p. 160, § 1; Stats.1927, c. 403, p. 662, § 6.

Research References

Cross References

State board of control, powers and duties generally, see Government Code §§ 13920, 13923, 13928.
Youth authority, transportation of nonresident persons committed to, see Welfare and Institutions

Code § 1009.

Collateral References:

 Am Jur 2d Hospitals and Asylums §§1 et seq., Incompetent Persons §33.

§ 4122. Transfer of patients 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The State Department of Mental Health, when it deems it necessary, may, under conditions prescribed by the
director, transfer any patients of a state institution under its jurisdiction to another such institution.  Transfers of



patients of state hospitals shall be made in accordance with the provisions of Section 7300.

Transfer of a conservatee shall only be with the consent of the conservator.

The expense of any such transfer shall be paid from the moneys available by law for the support of the
department or for the support of the institution from which the patient is transferred.  Liability for the care,
support, and maintenance of a patient so transferred in the institution to which he has been transferred shall be
the same as if he had originally been committed to such institution.  The State Department of Mental Health
shall present to the county, not more frequently than monthly, a claim for the amount due the state for care,
support, and maintenance of any such patients and which the county shall process and pay pursuant to the
provisions of Chapter 4 (commencing with Section 29700) of Division 3 of Title 3 of the Government Code.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969.  Amended by Stats.1971, c. 1593, p. 3328,
§ 350, operative July 1, 1973; Stats.1977, c. 1252, p. 4493, § 528, operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4122, added by Stats.1965, c. 1797, p. 4144, § 2, relating to the same subject, was repealed by

Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969.  See this section.
Derivation: Former § 4122, added by Stats.1965, c. 1797, p. 4144, § 2.
Former § 163, enacted by Stats.1937, c. 369, p. 1015, § 163, amended by Stats.1959, c. 607, p. 2592, §

2; Stats.1965, c. 263, p. 1257, § 14.
Pol.C. § 2187, added by Stats.1903, c. 364, p. 508, § 1, amended by Stats.1909, c. 65, p. 73, § 23;

Stats.1917, c. 184, p. 275, § 1; Stats.1927, c. 403, p. 658, § 3; Stats.1931, c. 1040, p. 2192, § 1.
Pol.C. § 366, added by Stats.1921, c. 610, p. 1048, § 1, amended by Stats.1923, c. 139, p. 285, § 1;

Stats.1927, c. 595, p. 1029, § 1; Stats.1929, c. 424, p. 747, § 1.

Research References

Cross References

Institutions under jurisdiction of department, see Welfare and Institutions Code § 4100.
Transfer of patients between state hospitals for the developmentally disabled, see Welfare and

Institutions Code § 7514.
Transfer of patients to different institutions, see Welfare and Institutions Code § 7300 et seq.
1998 Main Volume

Collateral References:

 Am Jur 2d Hospitals and Asylums §§1 et seq., Incompetent Persons §§33 et seq.

Notes Of Decisions

In general 1

1. In general

Former § 163 and § 6700 (repealed) gave the department of mental hygiene the authority to transfer mentally
retarded patients committed to state hospitals for the mentally retarded to state hospitals for the mentally ill. 46



Op.Atty.Gen. 127, 11-11-65.

§ 4123. Transfer to federal institution 

     •     Historical Notes

The Director of Mental Health may authorize the transfer of persons from any institution within the department
to any institution authorized by the federal government to receive such person.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969.  Amended by Stats.1971, c. 1593, p. 3329,
§ 351, operative July 1, 1973; Stats.1977, c. 1252, p. 4493, § 529, operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4123, added by Stats.1965, c. 1797, p. 4145, § 2, relating to the same subject, was repealed by

Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969.  See this section.
Derivation: Former § 4123, added by Stats.1965, c. 1797, p. 4145, § 2.
Former § 164, Stats.1937, c. 369, p. 1015, § 164, amended by Stats.1955, c. 410, p. 866, § 1.
Pol.C. § 366, added by Stats.1921, c. 610, p. 1048, § 1, amended by Stats.1923, c. 139, p. 285, § 1;

Stats.1927, c. 595, p. 1029, § 1; Stats.1929, c. 424, p. 747, § 1.
1998 Main Volume

Collateral References:

 Am Jur 2d Hospitals and Asylums §5, Incompetent Persons §33.

§ 4124. List of veterans 

     •     Historical Notes     •     Research References

The State Department of Mental Health shall send to the Department of Veterans Affairs whenever requested a
list of all persons who have been patients for six months or more in each state institution within the jurisdiction
of the State Department of Mental Health and who are known to have served in the armed forces of the United
States.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969.  Amended by Stats.1971, c. 1593, p. 3329,
§ 352, operative July 1, 1973; Stats.1977, c. 1252, p. 4494, § 530, operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4124, added by Stats.1965, c. 1797, p. 4145, § 2, relating to the same subject, was repealed by

Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969.  See this section.
Derivation: Former § 4124, added by Stats.1965, c. 1797, p. 4145, § 2.
Former § 164.5 added by Stats.1946, 1st Ex.Sess., c. 88, p. 117, § 1, amended by Stats.1955, c. 911, p.



1537, § 1.

Research References

Cross References

Department of veterans affairs, see Military and Veterans Code § 60 et seq.
Institutions under departments' jurisdiction, see Welfare and Institutions Code § 4100.

Collateral References:

 Am Jur 2d Hospitals and Asylums §§1 et seq., Veterans and Veterans' Laws §§68 et seq.

§ 4125. Deposit and investment of patients' funds; benefit fund; report to legislature 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) The director may deposit any funds of any patient in the possession of each hospital administrator of a state
hospital in trust with the treasurer pursuant to Section 16305.3 of the Government Code or, subject to the
approval of the Department of Finance, may deposit these funds in an interest-bearing bank account or invest
and reinvest these funds in any security described in Article 1 (commencing with Section 16430) of Chapter 3
of Part 2 of Division 4 of Title 2 of the Government Code, and for the purposes of deposit or investment only
may mingle the funds of any patient with the funds of any other patient.  The hospital administrator with the
consent of the patient may deposit the interest or increment on the funds of a patient in the state hospital in a
special fund for each state hospital, to be designated the "Benefit Fund," of which the hospital administrator
shall be the trustee.  He or she may, with the approval of the director, after taking into consideration the
recommendations of representatives of patient government and recommendations submitted by patient groups,
expend the moneys in this fund for the education or entertainment of the patients of the institution.

(b) On and after December 1, 1970:

(1) The funds of a patient in a state hospital or a patient on leave of absence from a state hospital shall not be
deposited in interest-bearing bank accounts or invested and reinvested pursuant to this section except when
authorized by the patient.

(2) Any interest or increment accruing on the funds of a patient on leave of absence from a state hospital shall
be deposited in his or her account.

(3) Any interest or increment accruing on the funds of a patient in a state hospital shall be deposited in his or
her account, unless the patient authorizes their deposit in the state hospital's benefit fund.

(c) Any state hospital charges for patient care against the funds of a patient in the possession of a hospital
administrator or deposited pursuant to this section and used to pay for that care, shall be stated in an itemized
bill to the patient.

(d) No later than August 15 of each year, the director shall provide to the Legislature a summary data sheet
containing information on how the benefit fund at each state hospital was expended in the previous fiscal year.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969.  Amended by Stats.1969, c. 1272, p. 2484,
§ 2; Stats.1971, c. 1593, p. 3329, § 353, operative July 1, 1973; Stats.1974, c. 1221, p. 2655, § 49; Stats.1977, c.
1252, p. 4494, § 531, operative July 1, 1978; Stats.2002, c. 352 (S.B.1404), § 1.)

Historical Notes



Historical And Statutory Notes

1998 Main Volume
Former § 4125, added by Stats.1965, c. 1797, p. 4145, § 2, relating to the same subject, was repealed by

Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969.  See this section.
Derivation: Former § 4125, added by Stats.1965, c. 1797, p. 4145, § 2.
Former § 165, Stats.1937, c. 369, p. 1015, § 165, amended by Stats.1943, c. 653, p. 2290, § 1;

Stats.1945, c. 246, p. 709, § 1; Stats.1957, c. 1641, p. 3011, § 1.
Stats.1929, c. 624, p. 1037, §§ 2 to 4.

Research References

Cross References

Department of finance, see Government Code § 13000 et seq.
Department of general services, see Government Code § 14600 et seq.
Escaped or discharged patient, personal property other than money, see Welfare and Institutions

Code § 4127.
Institutions under department of mental health, see Welfare and Institutions Code § 4100.
Patient's personal deposit fund, see Welfare and Institutions Code § 7281.
Profits from operation of stores or canteens to be deposited in benefit fund, see Welfare and

Institutions Code § 4314.
Stores and canteens in institutions for the mentally disordered, see Welfare and Institutions Code §

4314.
1998 Main Volume

Collateral References:

Cal Jur 3d Aban Prop §§71, 85
 Cal Digest of Official Reports 3d Series, Incompetent Persons §§6, 8.
 Am Jur 2d Hospitals and Asylums §§5, 7, Incompetent Persons §§33, 62.

Notes Of Decisions

In general 1

1. In general

Prior to the 1969 amendment of this section, interest of increments from the investment of state hospital
patients' funds, were credited to a fund for the benefit of all patients, but after November 10, 1969, interest or
increments must be credited to the individual patient's accounts. 53 Op.Atty.Gen. 278, 10-1-70.

Under this section and §§ 6656 and 6656.5 (repealed), where money belonging to a patient in a hospital for the
mentally ill exceeded $150, the excess over such sum might be applied to the payment of care, support and
maintenance and medical attendance of the patient while in the institution within its discretion. 4 Op.Atty.Gen.
236, 10-2-44.

§ 4126. Unclaimed personalty of deceased patient 

     •     Historical Notes     •     Research References



Whenever any patient in any state institution subject to the jurisdiction of the State Department of Mental
Health dies, and any personal funds or property of such patient remains in the hands of the superintendent
thereof, and no demand is made upon said superintendent by the owner of the funds or property or his legally
appointed representative all money and other personal property of such decedent remaining in the custody or
possession of the superintendent thereof shall be held by him for a period of one year from the date of death of
the decedent, for the benefit of the heirs, legatees, or successors in interest of such decedent.

Upon the expiration of said one-year period, any money remaining unclaimed in the custody or possession of
the superintendent shall be delivered by him to the State Treasurer for deposit in the Unclaimed Property Fund
under the provision of Article 1 (commencing with Section 1440) of Chapter 6 of Title 10 of Part 3 of the Code
of Civil Procedure.

Upon the expiration of said one-year period, all personal property and documents of the decedent, other than
cash, remaining unclaimed in the custody or possession of the superintendent, shall be disposed of as follows:

(a) All deeds, contracts or assignments shall be filed by the superintendent with the public administrator of the
county of commitment of the decedent;

(b) All other personal property shall be sold by the superintendent at public auction, or upon a sealed-bid basis,
and the proceeds of the sale delivered by him to the State Treasurer in the same manner as is herein provided
with respect to unclaimed money of the decedent.  If he deems it expedient to do so, the superintendent may
accumulate the property of several decedents and sell the property in such lots as he may determine, provided
that he makes a determination as to each decedent's share of the proceeds;

(c) If any personal property of the decedent is not salable at public auction, or upon a sealed-bid basis, or if it
has no intrinsic value, or if its value is not sufficient to justify the deposit of such property in the State Treasury,
the superintendent may order it destroyed;

(d) All other unclaimed personal property of the decedent not disposed of as provided in paragraph (a), (b), or
(c) hereof, shall be delivered by the superintendent to the State Controller for deposit in the State Treasury
under the provisions of Article 1 (commencing with Section 1440) of Chapter 6 of Title 10 of Part 3 of the Code
of Civil Procedure.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969.  Amended by Stats.1971, c. 1593, p. 3330,
§ 354, operative July 1, 1973; Stats.1977, c. 1252, p. 4494, § 532, operative July 1, 1978; Stats.1978, c. 429, p.
1442, § 186, eff. July 17, 1978, operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4126, added by Stats.1965, c. 1797, p. 4145, § 2, relating to the same subject, was repealed by

Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969.  See this section.
Stats.1951, c. 487, which, with respect to this code, amended § 166 from which this section was derived,

and § 1015 and added §§ 166.1 to 166.5, 1016 to 1020, never became operative in view of the
following section:

"Sec. 19.  This act shall not become operative if a new Title 10 of Part 3 of the Code of Civil Procedure
is enacted by the Legislature at its 1951 Regular Session; and in such case, Sections 1 to 18,
inclusive, of this act are repealed at the same time as said new Title 10 of Part 3 of said code takes
effect."

The new Title 10 of Part 3 of the Code of Civil Procedure, above mentioned, was enacted by Stats.1951,
c. 1708, p. 3934, § 5.



Derivation: Former § 4126, added by Stats.1965, c. 1797, p. 4145, § 2.
Former § 166, Stats.1937, c. 369, p. 1015, § 166, amended by Stats.1941, c. 914, p. 2502, § 1;

Stats.1951, c. 487, p. 1635, § 7; Stats.1951, c. 1708, p. 3977, § 45; Stats.1955, c. 192, p. 658, § 1;
Stats.1961, c. 1962, p. 4132, § 1.

The text of former § 166, as last amended, was identical with the text of former § 4126, as added by
Stats.1965, c. 1797, p. 4134, § 2, and identical with § 4126, as added by Stats.1967, c. 1667, p. 4055,
§ 35, except for the hyphen in "sealed-bids".

Stats.1929, c. 624, p. 1037, § 1.

Research References

Cross References

Banks, disposition of unclaimed deposits, see Financial Code §§ 3121, 3150.
Deceased inmate, property deemed delivered under unclaimed property law, see Code of Civil

Procedure § 1447.
Determination of persons entitled to distribution, see Probate Code § 11700 et seq.
Disposal of unclaimed trust property by banks, see Financial Code § 3160 et seq.
Establishment of fact of death, see Probate Code § 200 et seq.
Institutions under department of mental health, see Welfare and Institutions Code § 4100.
Lien for safekeeping of funds, see Government Code § 6600 et seq.
Meaning of term "superintendent or medical director", see Welfare and Institutions Code § 4315.
Retroactive application of this section, see Welfare and Institutions Code § 4131.
Sales by auction, rules governing, see Commercial Code § 2328.
Schedule of money and personal property of developmentally disabled patients, see Welfare and

Institutions Code § 4469.
Succession, see Probate Code § 6400 et seq.
Superintendent, defined, see Welfare and Institutions Code § 4315.
Unclaimed Property Act, see Code of Civil Procedure §§ 1300 et seq., 1500 et seq.; Financial Code

§§ 3121, 3150, 3160 et seq.; Government Code § 13470; Probate Code §§ 6800 et seq., 7643,
11428, 11854; Penal Code § 5061 et seq.; Welfare and Institutions Code § 1015 et seq.

1998 Main Volume

Collateral References:

Witkin, Summary (9th ed) Pers Prop §29
Cal Jur 3d Aban Prop §31
 Am Jur 2d Escheat §14, Hospitals and Asylums §§1 et seq., Incompetent Persons §§33, 62.

§ 4127. Unclaimed personalty of escaped or discharged patient 

     •     Historical Notes     •     Research References

(a) Whenever any patient in any state institution subject to the jurisdiction of the State Department of Mental
Health escapes, is discharged, or is on leave of absence from the institution, and any personal funds or property
of the patient remains in the hands of the superintendent, and no demand is made upon the superintendent by
the owner of the funds or property or his or her legally appointed representative, all money and other intangible
personal property of the patient, other than deeds, contracts, or assignments, remaining in the custody or
possession of the superintendent shall be held by him or her for a period of seven years from the date of the
escape, discharge, or leave of absence, for the benefit of the patient or his or her successors in interest.
Unclaimed personal funds or property of minors on leave of absence may be exempted from this section during
the period of their minority and for a period of one year thereafter, at the discretion of the Director of Mental



Health.

(b) Upon the expiration of the seven-year period, any money and other intangible property, other than deeds,
contracts, or assignments, remaining unclaimed in the custody or possession of the superintendent shall be
subject to Chapter 7 (commencing with Section 1500) of Title 10 of Part 3 of the Code of Civil Procedure.

(c) Upon the expiration of one year from the date of the escape, discharge, or parole, the following shall apply:

(1) All deeds, contracts, or assignments shall be filed by the superintendent with the public administrator of the
county of commitment of the patient.

(2) All tangible personal property other than money, remaining unclaimed in the superintendent's custody or
possession, shall be sold by the superintendent at public auction, or upon a sealed-bid basis, and the proceeds of
the sale shall be held by him or her subject to Section 4125 of this code and Chapter 7 (commencing with
Section 1500) of Title 10 of Part 3 of the Code of Civil Procedure.  If the superintendent deems it expedient to
do so, the superintendent may accumulate the property of several patients and may sell the property in lots that
the superintendent determines, provided that the superintendent makes a determination as to each patient's share
of the proceeds.

(d) If any tangible personal property covered by this section is not salable at public auction or upon a sealed-bid
basis, or if it has no intrinsic value or its value is not sufficient to justify its retention by the superintendent to be
offered for sale at public auction or upon a sealed-bid basis at a later date, the superintendent may order it
destroyed.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969.  Amended by Stats.1971, c. 1593, p. 3330,
§ 355, operative July 1, 1973; Stats.1977, c. 1252, p. 4495, § 533, operative July 1, 1978; Stats.1978, c. 429, p.
1443, § 187, eff. July 17, 1978, operative July 1, 1978; Stats.2006, c. 538 (S.B.1852), § 693.)

Historical Notes

Historical And Statutory Notes

2006 Legislation
Stats.2006, c. 538 (S.B.1852), made nonsubstantive changes to maintain the code.
Subordination of legislation by Stats.2006, c. 538 (S.B.1852), to other 2006 legislation, see Historical

and Statutory Notes under Business and Professions Code § 690.
1998 Main Volume
Former § 4127, added by Stats.1965, c. 1797, p. 4146, § 2, relating to the same subject, was repealed by

Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969.  See this section.
Derivation: Former § 4127, added by Stats.1965, c. 1797, p. 4146, § 2.
Former § 166.1, added by Stats.1951, c. 1708, p. 3978, § 46, amended by Stats.1955, c. 192, p. 659, § 2;

Stats.1961, c. 1962, p. 4133, § 2.

Research References

Cross References

Institutions under department of mental health, see Welfare and Institutions Code § 4100.
Meaning of term "superintendent or medical director", see Welfare and Institutions Code § 4315.
Retroactive application of this section, see Welfare and Institutions Code § 4131.
Schedule of property, see Welfare and Institutions Code § 4129.
Superintendent, defined, see Welfare and Institutions Code § 4315.



1998 Main Volume

Library References

Sovereign immunity study.  5 Cal.L.Rev.Comm. Reports 193 (1963).

Collateral References:

Cal Jur 3d Aban Prop §§71, 73
 Am Jur 2d Escheat §§14 et seq., Hospitals and Asylums §5, Incompetent Persons §§33, 62.

§ 4128. Notice of intended disposition 

     •     Historical Notes

Before any money or other personal property or documents are delivered to the State Treasurer, State
Controller, or public administrator, or sold at auction or upon a sealed-bid basis, or destroyed, under the
provisions of Section 4126, and before any personal property or documents are delivered to the public
administrator, or sold at auction or upon a sealed-bid basis, or destroyed, under the provisions of Section 4127,
of this code, notice of said intended disposition shall be posted at least 30 days prior to the disposition, in a
public place at the institution where the disposition is to be made, and a copy of such notice shall be mailed to
the last known address of the owner or deceased owner, at least 30 days prior to such disposition.  The notice
prescribed by this section need not specifically describe each item of property to be disposed of.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4128, added by Stats.1965, c. 1797, p. 4147, § 2, relating to the same subject, was repealed by

Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969.  See this section.
Derivation: Former § 4128, added by Stats.1965, c. 1797, p. 4147, § 2.
Former § 166.2, added by Stats.1951, c. 1708, p. 3979, § 47, amended by Stats.1955, c. 192, p. 660, § 3;

Stats.1961, c. 1962, p. 4134, § 3.
1998 Main Volume

Collateral References:

 Am Jur 2d Escheat §31, Hospitals and Asylums §5, Incompetent Persons §62.

§ 4129. Schedule of property 

     •     Historical Notes     •     Research References

At the time of delivering any money or other personal property to the State Treasurer or State Controller under
the provisions of Section 4126 or of Chapter 7 of Title 10 of Part 3 of the Code of Civil Procedure, the
superintendent shall deliver to the State Controller a schedule setting forth a statement and description of all
money and other personal property delivered, and the name and last known address of the owner or deceased
owner.

CREDIT(S)



(Added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4129, added by Stats.1965, c. 1797, p. 4147, § 2, relating to the same subject, was repealed by

Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969.
Derivation: Former § 4129, added by Stats.1965, c. 1797, p. 4147, § 2.
Former § 166.3, added by Stats.1951, c. 1708, p. 3980, § 48, amended by Stats.1955, c. 192, p. 661, §

3.5; Stats.1961, c. 1962, p. 4134, § 4.

Research References

Cross References

Meaning of term "superintendent or medical director", see Welfare and Institutions Code § 4315.
Superintendent, defined, see Welfare and Institutions Code § 4315.

Collateral References:

 Am Jur 2d Escheat §§26 et seq., Hospitals and Asylums §5, Incompetent Persons §62.

§ 4130. Destroyed property; bar to action 

     •     Historical Notes     •     Research References

When any personal property has been destroyed as provided in Sections 4126 or 4127, no suit shall thereafter
be maintained by any person against the state or any officer thereof for or on account of such property.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4130, added by Stats.1965, c. 1797, p. 4147, § 2, relating to the same subject, was repealed by

Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969.
Derivation: Former § 4130, added by Stats.1965, c. 1797, p. 4147, § 2.
Former § 166.4, added by Stats.1951, c. 1708, p. 3980, § 49.

Research References

Cross References

Actions against the state generally, see Government Code § 905.2.
1998 Main Volume



Library References

Sovereign immunity study.  5 Cal.L.Rev.Comm. Reports 174, 193 (1963).

Collateral References:

 Am Jur 2d Hospitals and Asylums §§5, 7; Incompetent Persons §62.

§ 4131. Retroactive application 

     •     Historical Notes

Notwithstanding any other provision of law, the provisions of Sections 4126 and 4127 shall apply (1) to all
money and other personal property delivered to the State Treasurer or State Controller prior to the effective date
of said sections, which would have been subject to the provisions thereof if they had been in effect on the date
of such delivery; and (2) to all money and other personal property delivered to the State Treasurer or State
Controller prior to the effective date of the 1961 amendments to said sections, as said provisions would have
applied on the date of such delivery if, on said date of delivery, the provisions of Chapter 1809, Statutes of
1959, had not been in effect.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4131, added by Stats.1965, c. 1797, p. 4148, § 2, relating to the same subject, was repealed by

Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969.
Derivation: Former § 4131, added by Stats.1965, c. 1797, p. 4148, § 2.
Former § 166.5, added by Stats.1951, c. 1708, p. 3980, § 50, amended by Stats.1961, c. 1962, p. 4135, §

5.
1998 Main Volume

Collateral References:

 Am Jur 2d Escheat §§2 et seq., 14; Hospitals and Asylums §5; Incompetent Persons §§33, 62.

§ 4132. Mentally disordered persons to be regarded as patients and not as inmates 

     •     Historical Notes     •     Research References

It is hereby declared that the provisions of this code reflect the concern of the Legislature that mentally
disordered persons are to be regarded as patients to be provided care and treatment and not as inmates of
institutions for the purposes of secluding them from the rest of the public.

Whenever any provision of this code heretofore or hereafter enacted uses the term "inmate," it shall be
construed to mean "patient."

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969.)



Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4132, added by Stats.1965, c. 1797, p. 4148, § 2, relating to the same subject, was repealed by

Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969.
Derivation: Former § 4132, added by Stats.1965, c. 1797, p. 4148, § 2.

Research References

Law Review And Journal Commentaries

Prisoners and mental patients — conditioning and other technologies for treatment and
rehabilitation. (1972) 45 S.Cal.L.Rev. 616.

1998 Main Volume

Collateral References:

Cal Jur 3d Heal Art §90
 Am Jur 2d Incompetent Persons §§31.

§ 4133. Day hospitals and rehabilitation centers; law governing 

     •     Historical Notes

All day hospitals and rehabilitation centers maintained by the State Department of Mental Health shall be
subject to the provisions of this code pertaining to the admission, transfer, and discharge of patients at the state
hospitals, except that all admissions to such facilities shall be subject to the approval of the chief officer thereof.
Charges for services rendered to patients at such facilities shall be determined pursuant to Section 4025.  The
liability for such charges shall be governed by the provisions of Article 4 (commencing with Section 7275) of
Chapter 2 of Division 7, except at the hospitals maintained by the State Department of Developmental Services
such liability shall be governed by the provisions of Article 4 (commencing with Section 6715) of Chapter 3 of
Part 2 of Division 6 and Chapter 3 (commencing with Section 7500) of Division 7.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969.  Amended by Stats.1968, c. 1374, p. 2639,
§ 11, operative July 1, 1969; Stats.1971, c. 1593, p. 3331, § 356, operative July 1, 1973; Stats.1977, c. 1252, p.
4496, § 534, operative July 1, 1978; Stats.1979, c. 373, p. 1390, § 353.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Amendment of § 4133 by Stats.1967, c. 1620, p. 3866, § 17, failed to become operative under the terms

of § 28 of that act.  See Historical and Statutory Notes under Welfare and Institutions Code § 4025.
Time for applying new method of determining charges provided in Stats.1967, c. 1620, p. 3862, §§ 1 to

14, see Historical and Statutory Notes under Welfare and Institutions Code § 4025.
Former § 4133, added by Stats.1965, c. 1797, p. 4134, § 2, amended by Stats.1967, c. 1620, p. 3862, § 2,

eff. Aug. 30, 1967, operative Oct. 1, 1967 relating to the same subject, was repealed by Stats.1967,



c. 1667, p. 4055, § 34.5, operative July 1, 1969.  See this section.
Derivation: Former § 4133, added by Stats.1965, c. 1797, p. 4134, § 2, amended by Stats.1967, c. 1620,

p. 3862, § 2.
1998 Main Volume

Collateral References:

 Am Jur 2d Incompetent Persons §31 et seq.

§ 4134. Sanitation, health and hygiene standards; compliance 

     •     Historical Notes     •     Research References

The state mental hospitals under the jurisdiction of the State Department of Mental Health shall comply with
the California Food Sanitation Act, Article 1 (commencing with Section 111950) of Chapter 4 of Part 6 of
Division 104 of the Health and Safety Code.

The state mental hospitals under the jurisdiction of the State Department of Mental Health shall also comply
with the California Uniform Retail Food Facilities Law, Chapter 4 (commencing with Section 113700) of Part 7
of Division 104 of the Health and Safety Code.

Sanitation, health and hygiene standards that have been adopted by a city, county, or city and county that are
more strict than those of the California Uniform Retail Food Facilities Law or the California Food Sanitation
Act shall not be applicable to state mental hospitals that are under the jurisdiction of the State Department of
Mental Health.

CREDIT(S)
(Added by Stats.1968, c. 1374, p. 2640, § 12, operative July 1, 1969.  Amended by Stats.1971, c. 1593, p. 3332,
§ 357, operative July 1, 1973; Stats.1977, c. 1252, p. 4496, § 535, operative July 1, 1978; Stats.1996, c. 1023
(S.B.1497), § 461, eff. Sept. 29, 1996.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Legislative findings, declaration and intent relating to Stats.1996, c. 1023 (S.B.1497), see Historical and

Statutory Notes under Business and Professions Code § 690.
Subordination of legislation by Stats.1996, c. 1023 (S.B.1497), see Historical and Statutory Notes under

Business and Professions Code § 690.
Former § 4134, added by Stats.1967, c. 1568, p. 3763, § 1, relating to the same subject, was repealed by

Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969.  See this section.
Derivation: Former § 4134, added by Stats.1967, c. 1568, § 1.

Research References

Cross References

California restaurant act, references in laws and regulations to mean California uniform retail food
facilities law, see Health and Safety Code § 113720.

California uniform retail food facilities law, see Health and Safety Code § 113700, et seq.
1998 Main Volume



Collateral References:

 Am Jur 2d Hospitals and Asylums §§1 et seq.; Incompetent Persons §33.

§ 4135. Mentally abnormal sex offender; commitment; discharge; records; inspection 

     •     Historical Notes     •     Notes of Decisions

Any person committed to the State Department of Mental Health as a mentally abnormal sex offender shall
remain a patient committed to the department for the period specified in the court order of commitment or until
discharged by the medical director of the state hospital in which the person is a patient, whichever occurs first.
The medical director may grant such patient a leave of absence upon such terms and conditions as the medical
director deems proper.  The petition for commitment of a person as a mentally abnormal sex offender, the
reports, the court orders and other court documents filed in the court in connection therewith shall not be open
to inspection by any other than the parties to the proceeding, the attorneys for the party or parties, and the State
Department of Mental Health, except upon the written authority of a judge of the superior court of the county in
which the proceedings were had.

Records of the supervision, care and treatment given to each person committed to the State Department of
Mental Health as a mentally abnormal sex offender shall not be open to the inspection of any person not in the
employ of the department or of the state hospital, except that a judge of the superior court may by order permit
examination of such records.

The charges for the care and treatment rendered to persons committed as mentally abnormal sex offenders shall
be in accordance with the provisions of Article 4 (commencing with Section 7275) of Chapter 3 of Division 7.

CREDIT(S)
(Added by Stats.1970, c. 339, p. 734, § 1. Amended by Stats.1971, c. 1593, p. 3332, § 358, operative July 1,
1973; Stats.1977, c. 1252, p. 4497, § 536, operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4135, added by Stats.1957, c. 2411, p. 4156, § 2, was repealed by Stats.1965, c. 1784, p. 3978,

§ 4.  It related to the determination of disability.
Derivation: Former § 5604, added by Stats.1949, c. 1457, p. 2540, § 1.
Former § 5605, added by Stats.1949, c. 1457, p. 2540, § 1.
Former §§ 5704, 5705, added by Stats.1965, c. 391, p. 1678, § 5.
Former §§ 6454, 6455, added by Stats.1967, c. 1667, p. 4107, § 37.
1998 Main Volume

Notes Of Decisions

In general 1
Records 2

1. In general

Where district attorney told defendant that only way he could get treatment was by plea of guilty in criminal
court to burglary in second degree but, in fact, defendant could have been referred as mentally disordered sex



offender whether convicted of felony or misdemeanor and could have been referred without criminal conviction
as mentally abnormal sex offender and where district attorney, defendant's attorney, defendant and his mother
all believed that ordinary procedures of diagnosis and treatment would be available to defendant though they
were not because of defendant's inability to communicate in English, failure to afford promised diagnosis and
treatment required setting aside plea of guilty and judgment of conviction thereon. People v. Cortez (App. 1
Dist. 1970) 91 Cal.Rptr. 660, 13 Cal.App.3d 317. Criminal Law  274(4)

2. Records

New confidentiality provisions of § 5328 do not affect proceedings under the Lanterman-Petris-Short Act as
these judicial records are public, but judicial records concerning commitment of mentally abnormal sex
offenders under § 6454 (repealed 1970), initial proceedings concerning wards and dependent children in
juvenile court (§ 827) and prepetition evaluation reports concerning mentally disordered (§ 5202) are
confidential. 53 Op.Atty.Gen. 25, 1-23-70.

§ 4136. Patients in state hospitals for mentally disordered; aid for personal and incidental needs;
letter-writing materials and postage 

     •     Historical Notes

(a) Each patient in a state hospital for the mentally disordered who has resided in the state hospital for a period
of at least 30 days shall be paid an amount of aid for his or her personal and incidental needs that, when added
to his or her income, equals twelve dollars and fifty cents ($12.50) per month.  If a patient elects to do so, a
patient may save all or any portion of his or her monthly amount of aid provided for personal and incidental
needs for expenditure in subsequent months.

(b) Each indigent patient in a state hospital for the mentally disordered shall be allotted sufficient materials for
one letter each week, including postage in an amount not to exceed the cost of one stamp for first-class mail for
a one-ounce letter, at no cost to the patient.

(c) Each newly admitted patient, for the first 30 days after his or her initial admission, shall be allotted
sufficient materials for two letters each week, including postage for first-class mail for up to two one-ounce
letters per week.  The hospital administrator shall ensure that additional writing materials and postage are
available for purchase by patients at the store or canteen on hospital grounds.

(d) For purposes of this section, "indigent patient" means any patient whose income is no more than twelve
dollars and fifty cents ($12.50) per month.

CREDIT(S)
(Added by Stats.1977, c. 985, p. 2268, § 1.  Amended by Stats.1978, c. 429, p. 1444, § 188, eff. July 17, 1978,
operative July 1, 1978; Stats.2001, c. 171 (A.B.430), § 20, eff. August 10, 2001; Stats.2002, c. 352 (S.B.1404),
§ 2.)

Historical Notes

Historical And Statutory Notes

2001 Legislation
For all-county letter (ACL) coverage provision relating to Stats.2001, c. 171 (A.B.430), see Historical

and Statutory Notes under Welfare and Institutions Code § 4094.2.
1998 Main Volume



§ 4137. Death of patient by act of state employee; notice; inquiry; termination of employment;
disciplinary action 

     •     Research References

Whenever a patient dies in a state mental hospital and the coroner finds that the death was by accident or at the
hands of another person other than by accident, the State Department of Mental Health shall determine upon
review of the coroner's investigation if such death resulted from the negligence, recklessness, or intentional act
of a state employee.  If it is determined that such death directly resulted from the negligence, recklessness, or
intentional act of a state employee, the department shall immediately notify the State Personnel Board and any
appropriate licensing agency and shall terminate the employment of such employee as provided by law.  In
addition, if such state employee is a licensed mental health professional, the appropriate licensing board shall
inquire into the circumstances of such death, examine the findings of the coroner's investigation, and make a
determination of whether such mental health professional should have his license revoked or suspended or be
subject to other disciplinary action. "Licensed mental health professional," as used in this section, means a
person licensed by any board, bureau, department, or agency pursuant to a state law and employed in a state
mental hospital.

CREDIT(S)
(Added by Stats.1978, c. 69, p. 189, § 3.)

Research References

Cross References

Classification of deaths requiring inquiry by coroner, see Government Code § 27491 et seq.
Responsibility of coroner, see Health and Safety Code § 102850 et seq.
Similar provisions relating to state hospitals for the developmentally disabled, see Welfare and

Institutions Code § 4473.
State personnel board, see Const. Art. 7, § 2 et seq.; Government Code § 18650 et seq.
1998 Main Volume

Collateral References:

 Am Jur 2d Hospitals and Asylums §§14 et seq.
Liability of mental care facility for suicide of patient or former patient.  19 ALR4th 7.

§ 4138. Specified state hospitals; prohibition of tobacco products; implementation plan 

     •     Historical Notes

(a) Upon receiving a request from the director of a state hospital listed in Section 4100, the Director of Mental
Health may prohibit the possession or use of tobacco products on the grounds of the requesting facility.  The
Director of Mental Health shall provide an implementation plan that shall include a phase-in period for any of
the state hospitals listed in Section 4100 that prohibits the possession or use of tobacco products by patients or
any other persons on hospital grounds, except on the premises of residential staff housing where patients are not
present.

(b) This prohibition shall include an exemption for departmentally approved religious ceremonies.

(c) As part of the implementation plan, the department shall provide any requesting patient with a smoking
cessation plan that may include, at minimum, an individual medical treatment plan, counseling, prescription



drugs, or nicotine replacement, as determined to be medically necessary and appropriate.

(d) Nothing in this section shall be construed to restrict the outside activity time currently available to hospital
patients.

(e) If an implementation plan is adopted pursuant to subdivision (a), the store or canteen at any facility subject
to the prohibition shall not sell tobacco products.

CREDIT(S)
(Added by Stats.2008, c. 505 (A.B.3010), § 1.)

Historical Notes

Historical And Statutory Notes

1989 Legislation
Former § 4138, added by Stats.1985, c. 1005, § 1, relating to the allocation of state hospital beds to local

programs for the mentally disordered in counties of 150,000 or less, was repealed by its own terms,
operative Jan. 1, 1989.

Chapter 2. Boards Of Trustees And Other Advisory Boards

§ 4200. Hospital advisory boards; separate boards for mentally disordered and developmentally
disordered; members; appointment; term; vacancy 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) Each state hospital under the jurisdiction of the State Department of Mental Health shall have a hospital
advisory board of eight members appointed by the Governor from a list of nominations submitted to him or her
by the boards of supervisors of counties within each hospital's designated service area.  If a state hospital
provides services for both the mentally disordered and the developmentally disabled, there shall be a separate
advisory board for the program provided the mentally disordered and a separate board for the program provided
the developmentally disabled.  To the extent feasible, an advisory board serving a hospital for the mentally
disordered shall consist of one member who has been a patient in a state mental hospital and two members shall
be the parents, spouse, siblings, or adult children of persons who are or have been patients in a state mental
hospital, three representatives of different professional disciplines selected from primary user counties for
patients under Part 1 (commencing with Section 5000) of Division 5, and two representatives of the general
public who have demonstrated an interest in services to the mentally disordered.

(b) Of the members first appointed after the operative date of the amendments made to this section during the
1975-76 legislative session, one shall be appointed for a term of two years, and one for three years.  Thereafter,
each appointment shall be for the term of three years, except that an appointment to fill a vacancy shall be for
the unexpired term only.  No person shall be appointed to serve more than a maximum of two terms as a
member of the board.

(c) Notwithstanding any provision of this section, members serving on the hospital advisory board on the
operative date of the amendments made to this section during the 1987-88 legislative session, may continue to
serve on the board until the expiration of their term.  The Legislature intends that changes in the composition of
the board required by these amendments apply to future vacancies on the board.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969.  Amended by Stats.1969, c. 459, p. 1017,



§ 1; Stats.1971, c. 1593, p. 3333, § 359, operative July 1, 1973; Stats.1975, c. 1057, p. 2539, § 1; Stats.1977, c.
1252, p. 4498, § 538, operative July 1, 1978; Stats.1987, c. 1004, § 1; Stats.1991, c. 89 (A.B.1288), § 49, eff.
June 30, 1991.)

Contingency

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see
Historical and Statutory Notes under Welfare and Institutions Code § 5600.

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4200, added by Stats.1965, c. 1797, p. 4148, § 2, relating to similar subject matter, was

repealed by Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969.  See this section.
Derivation: Former § 4200, added by Stats.1965, c. 1797, p. 4148, § 2.
Former § 6504, Stats.1937, c. 369, p. 1148, § 6504.
Pol.C. § 368, amended by Stats.1913, c. 244, p. 412, § 1; Stats.1915, c. 46, p. 52, § 1.
Pol.C. § 2147, added by Stats.1903, c. 364, p. 491, § 1.

Research References

Cross References

Directors of Napa and Stockton asylums as civil executive officers, see Government Code § 1001.
Public officers, appointment, see Government Code § 1300 et seq.
1998 Main Volume

Collateral References:

 Am Jur 2d (Rev) Public Officers and Employees §§93 et seq.
 Am Jur 2d Hospitals and Asylums §7.

Notes Of Decisions

In general 1

1. In general

Under Stats.1887, p. 67, c. 57, providing for the appointment of certain trustees by the governor "with the
advice and consent of the senate," an appointment was not completed by the transmission of the nomination by
the governor to the senate and the confirmation of the nomination by the senate; but it was still discretionary,
after such confirmation, for the governor to issue the commission or not, and until the commission was issued
the appointment was not completed. Harrington v. Pardee (App. 1905) 1 Cal.App. 278, 82 P. 83. States  46

§ 4201. Eligibility; vacancies 

     •     Historical Notes     •     Research References

No person shall be eligible for appointment to a hospital advisory board if he is a Member of the Legislature or



an elective state officer, and if he becomes such after his appointment his office shall be vacated and a new
appointment made.  If any appointee fails to attend three consecutive regular meetings of the board, unless he is
ill or absent from the state, his office becomes vacant, and the board, by resolution, shall so declare, and shall
forthwith transmit a certified copy of such resolution to the Governor.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969.  Amended by Stats.1969, c. 459, p. 1018,
§ 2.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4201, added by Stats.1965, c. 1797, p. 4148, § 2, relating to similar subject matter, was

repealed by Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969.  See this section.
Derivation: Former § 4201, added by Stats.1965, c. 1797, p. 4148, § 2.
Former § 6505, Stats.1937, c. 369, p. 1148, § 6505, amended by Stats.1947, c. 417, p. 1032, § 4.
Pol.C. § 2148, added by Stats.1903, c. 364, p. 491, § 1.

Research References

Cross References

Disqualification for office or employment, generally, see Government Code § 1020 et seq.
1998 Main Volume

Collateral References:

 Am Jur 2d (Rev) Public Officers and Employees §§138 et seq.
 Am Jur 2d Hospitals and Asylums §7.

§ 4202. Advisory boards; powers; compensation; meetings; expenses 

     •     Historical Notes

The advisory boards of the several state hospitals are advisory to the State Department of Mental Health and the
Legislature with power of visitation and advice with respect to the conduct of the hospitals and coordination
with community mental health programs.  The members of the boards shall serve without compensation other
than necessary expenses incurred in the performance of duty.  They shall organize and elect a chairman.  They
shall meet at least once every three months and at such other times as they are called by the chairman, by the
medical director, by the head of the department or a majority of the board.  No expenses shall be allowed except
in connection with meetings so held.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969.  Amended by Stats.1969, c. 459, p. 1018,
§ 3; Stats.1971, c. 1593, p. 3333, § 360, operative July 1, 1973; Stats.1977, c. 1252, p. 4498, § 539, operative
July 1, 1978; Stats.1986, c. 1166, § 3.)

Historical Notes



Historical And Statutory Notes

1998 Main Volume
Former § 4202, added by Stats.1965, c. 1797, p. 4149, § 2, relating to similar subject matter, was

repealed by Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969.  See this section.
Derivation: Former § 4202, added by Stats.1965, c. 1797, p. 4149, § 2.
Former § 6506, Stats.1937, c. 369, p. 1148, § 6506, amended by Stats.1961, c. 79, p. 1063, § 12.
Former § 7403, added by Stats.1955, c. 1735, p. 3193, § 1.
Pol.C. § 366d, added by Stats.1921, c. 610, p. 1049, § 1.
1998 Main Volume

Collateral References:

 Am Jur 2d Hospitals and Asylums §7.

§ 4202.5. Annual meetings; expenses; development of annual regional meetings 

     •     Historical Notes

(a) The chairman of a hospital advisory board advising a hospital for the mentally disordered shall meet
annually with the hospital director, the community mental health directors, and the chairmen of the mental
health advisory boards representing counties within the hospital's designated service area.

(b) The chairmen shall be allowed necessary expenses incurred in attending such meetings.

(c) It is the intent of the Legislature that the department assist the development of annual regional meetings
required by this section.

CREDIT(S)
(Added by Stats.1975, c. 1057, p. 2540, § 3.  Amended by Stats.1976, c. 962, p. 2198, § 1; Stats.1977, c. 1252,
p. 4499, § 540, operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4202.5, added by Stats.1969, c. 459, p. 1018, § 4, relating to similar subject matter, was

repealed by Stats.1975, c. 1057, p. 2540, § 2.  See this section.
Derivation: Former § 4202.5, added by Stats.1969, c. 459, p. 1018, § 4.
1998 Main Volume

§ 4203. Atascadero State Hospital; advisory board 

     •     Historical Notes     •     Research References

The Atascadero State Hospital shall have an advisory board of seven persons appointed by the Governor, each
of whom holds office for the term of three years.  To the extent feasible the composition of board membership
shall consist of two persons, who at the time of their appointment are relatives of the patient population, three
representatives of professional disciplines serving the patient population, and two representatives of the general
public.  The board shall advise and consult with the department with respect to the conduct of the hospital.  The
members of the board shall serve without compensation other than necessary expenses incurred in attendance at



meetings.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969.  Amended by Stats.1969, c. 459, p. 1018,
§ 5; Stats.1971, c. 1593, p. 3333, § 361, operative July 1, 1973; Stats.1975, c. 1057, p. 2540, § 4.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4203, added by Stats.1965, c. 1797, p. 4149, § 2, relating to the same subject, was repealed by

Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969.  See this section.
Derivation: Former § 4203, added by Stats.1965, c. 1797, p. 4149, § 2.
Former § 7402, added by Stats.1955, c. 1735, p. 3193, § 1.
Former § 7511, added by Stats.1963, c. 932, p. 2185, § 1.

Research References

Cross References

Allowance of expenses, members of boards and commissions, see Government Code § 11009.
Appointments by governor, see Government Code § 1300 et seq.
State officers and employees, generally, see Government Code § 18000 et seq.
Traveling expenses, see Government Code § 11030 et seq.
1998 Main Volume

Collateral References:

 Am Jur 2d (Rev) Public Officers and Employees §§93 et seq., 460 et seq.
 Am Jur 2d Hospitals and Asylums §7.

Chapter 2.5. Families Of Persons With Serious Mental Disorders

§ 4240. Legislative findings and declarations 

The Legislature finds and declares all of the following:

(a) The symptoms and behaviors of persons with serious mental disorders may cause severe disruption of
normal family relationships.

(b) Families are often the principal caregivers, housing providers, and case managers for family members with
serious mental disorders.

(c) Families of persons with serious mental disorders more often than not have little or no legal authority over
their adult mentally disordered and sometimes difficult to manage family members and consequently need
advice, skills, emotional support, and guidance to cope with the stressful burden of caregiving in order to be
effective and helpful.

(d) Involved families are of inestimable value to the publicly funded and professionally operated state and
county mental health system and programs emphasizing self-help can be the best way to assist families in



maintaining the cohesion of family life while caring for and assisting a mentally disordered family member.

(e) Since the state's mental health resources are limited and are increasingly being directed on a priority basis
toward provision of services to persons with serious mental disorders, informed and active families helping one
another can effectively extend and amplify the value of state mental health dollars.

CREDIT(S)
(Added by Stats.1989, c. 1225, § 1.)

§ 4241. Legislative intent 

It is the intent of the Legislature, by this chapter, to support an organized program of self-help in which families
exchange information, advice, and emotional support to enable them to maintain and strengthen family life and
secure or provide more effective treatment, care, and rehabilitation for mentally disordered family members.

It is further the intent of the Legislature to utilize an existing organized statewide network of families, who have
mentally disordered family members, as a means of delivering the services designated in this chapter.

CREDIT(S)
(Added by Stats.1989, c. 1225, § 1.)

§ 4242. Definitions 

     •     Historical Notes

As used in this chapter, the following definitions apply:

(a) "Family" means persons whose children, spouses, siblings, parents, grandparents, or grandchildren have a
serious mental disorder.

(b) "Serious mental disorder" means a mental disorder that is severe in degree and persistent in duration and
that may cause behavioral disorder or impair functioning so as to interfere substantially with activities of daily
living.  Serious mental disorders include schizophrenia, major affective disorders, and other severely disabling
mental disorders.

CREDIT(S)
(Added by Stats.1989, c. 1225, § 1.  Amended by Stats.2006, c. 538 (S.B.1852), § 694.)

Historical Notes

Historical And Statutory Notes

2006 Legislation
Stats.2006, c. 538 (S.B.1852), made nonsubstantive changes to maintain the code.
Subordination of legislation by Stats.2006, c. 538 (S.B.1852), to other 2006 legislation, see Historical

and Statutory Notes under Business and Professions Code § 690.

§ 4243. Funds; request for proposal seeking applicants capable of supplying services 

(a) All funds appropriated for the purposes of this chapter shall be used to contract with an organization to
establish a statewide network of families who have mentally disordered family members for the purpose of



providing information, advice, support, and other assistance to these families.

(b) A request for proposal shall be issued seeking applicants who are capable of supplying the services specified
in Section 4244.  The respondent organizations shall demonstrate that they:

(1) Focus their activities exclusively on the seriously mentally disordered.

(2) Have experience in successfully working with state agencies, including, but not limited to, the State
Department of Mental Health.

(3) Have the ability to reach and involve the target population as active members.

(4) Have proven experience providing structured self-help services that benefit the target population.

(5) Have experience holding statewide and local conferences to educate families and professionals regarding the
needs of the mentally disordered.

(6) Have the financial and organizational structure and experience to manage the funds provided under the
proposed contract.

CREDIT(S)
(Added by Stats.1989, c. 1225, § 1.)

§ 4244. Contract to provide specified services 

The Director of Mental Health shall enter into a contract with the successful bidder to provide services which
shall include, but not be necessarily limited to, all of the following:

(a) Production and statewide dissemination of information to families regarding methods of obtaining and
evaluating services needed by mentally disordered family members.

(b) Provision of timely advice, counseling, and other supportive services to assist families in coping with
emotional stress and to enable them to care for or otherwise assist mentally disordered family members.

(c) Organizing family self-help services in local communities, accessible to families throughout the state.

(d) Conducting training programs for mental health practitioners and college and university students to inform
current and future mental health professionals of the needs of families and methods of utilizing family resources
to assist mentally disordered clients.

CREDIT(S)
(Added by Stats.1989, c. 1225, § 1.)

§ 4245. Contracts; annual period; annual report 

Contracts entered in pursuant to this chapter shall:

(a) Have an annual contract period from July 1 through June 30 of each fiscal year unless the Director of Mental
Health or the contractor terminates the contract earlier.

(b) Require an annual report by the contractor accounting for all expenditures and program accomplishments.

CREDIT(S)
(Added by Stats.1989, c. 1225, § 1.)

Collateral References:



 Cal Digest of Official Reports 3d Series, Healing Arts and Institutions §§1 et seq.; Incompetent
Persons §§6-8.

 Am Jur 2d Hospitals and Asylums §§1 et seq.

Chapter 3. Officers And Employees

§ 4300. Officers 

     •     Historical Notes     •     Notes of Decisions

As used in this article, "officers" of a state hospital means:

(a) Clinical director.

(b) Hospital administrator.

(c) Hospital director.

CREDIT(S)
(Added by Stats.1976, c. 962, p. 2199, § 3.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4300, added by Stats.1968, c. 402, p. 837, § 2, amended by Stats.1969, c. 907, p. 1812, § 1;

Stats.1971, c. 1040, p. 1992, § 1; Stats.1973, c. 833, p. 1495, § 1, relating to similar subject matter,
was repealed by Stats.1976, c. 962, p. 2199, § 2.

Former § 4300, added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969, relating to the same
subject matter, was repealed by Stats.1968, c. 402, p. 837, § 1.

Former § 4300, added by Stats.1965, c. 1797, p. 4149, § 2, relating to the same subject matter, was
repealed by Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969.

Derivation: Former § 4300, added by Stats.1968, c. 402, p. 837, § 2, amended by Stats.1969, c. 907, p.
1812, § 1; Stats.1971, c. 1040, p. 1992, § 1; Stats.1973, c. 833, p. 1495, § 1.

Former § 4300, added by Stats.1967, c. 1667, p. 4055, § 35.
Former § 4300, added by Stats.1965, c. 1797, p. 4192, § 2.
Former § 6552, enacted by Stats.1937, c. 369, p. 1150, § 6552.
Pol.C. § 2156, added by Stats.1903, c. 364, p. 497, § 1; amended by Stats.1915, c. 103, p. 183, § 4.
1998 Main Volume

Collateral References:

Cal Jur 3d Heal Art §90
 Cal Digest of Official Reports 3d Series, Healing Arts and Institutions §5, Public Officers and

Employees §§1, 2.
 Am Jur 2d Hospitals and Asylums §7.

Notes Of Decisions

In general 1



1. In general

Under Stats.1946, c. 125, a member of the medical staff at the state hospital, who is a veteran, is not entitled to
the same house on the hospital grounds that he vacated when he entered the military service. 8 Op.Atty.Gen. 15.

§ 4301. Clinical director and hospital administrator; appointment; duties; program director 

     •     Historical Notes     •     Research References

The Director of Mental Health shall appoint and define the duties, subject to the laws governing civil service, of
the clinical director and the hospital administrator for each state hospital.  The director shall appoint either the
clinical director or the hospital administrator to be the hospital director.

The director shall appoint a program director for each program at a state hospital.

CREDIT(S)
(Added by Stats.1976, c. 962, p. 2199, § 3.  Amended by Stats.1977, c. 1252, p. 4499, § 542, operative July 1,
1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4301, added by Stats.1968, c. 402, p. 837, § 2, amended by Stats.1971, c. 1593, p. 3334, §

362; Stats.1971, c. 1040, p. 1992, § 2; Stats.1973, c. 142, p. 415, § 66; Stats.1973, c. 833, p. 1495, §
2, relating to similar subject matter, was repealed by Stats.1976, c. 962, p. 2199, § 2.

Former § 4301, added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969, relating to
appointment of superintendent and medical director, was repealed by Stats.1968, c. 402, p. 837, § 1.

Former § 4301, added by Stats.1965, c. 1797, p. 4149, § 2, relating to appointment of superintendent and
medical director was repealed by Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969.

Derivation: Former § 4301, added by Stats.1968, c. 402, p. 837, § 2, amended by Stats.1971, c. 1040, p.
1992, § 2; Stats.1971, c. 1593, p. 3334, § 362; Stats.1973, c. 142, p. 415, § 66; Stats.1973, c. 833, p.
1495, § 2.

Former § 4301, added by Stats.1967, c. 1667, p. 4055, § 35.
Former § 4301, added by Stats.1965, c. 1797, p. 4149, § 2.
Former § 157, enacted by Stats.1937, c. 369, p. 1014, § 157, amended by Stats.1941, c. 1284, p. 3232, §

3; Stats.1947, c. 417, p. 1032, § 2.
Pol.C. § 366b, added by Stats.1921, c. 610, p. 1048, § 1.

Research References

Cross References

State civil service, see Government Code § 18520 et seq.
1998 Main Volume

Collateral References:

 Am Jur 2d (Rev) Public Officers and Employees §§93 et seq.
 Am Jur 2d Hospitals and Asylums §7.



§ 4302. Determination of employee needs 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The Director of the State Department of Mental Health shall have the final authority for determining all other
employee needs after consideration of program requests from the various hospitals.

CREDIT(S)
(Added by Stats.1976, c 962, p. 2199, § 3.  Amended by Stats.1977, c. 1252, p. 4499, § 543, operative July 1,
1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Another § 4302, added by Stats.1980, c. 1191, p. 4001, § 6, relating to determination of employee needs,

was repealed by Stats.1986, c. 248, § 249.
Section 249 of Stats.1986, c. 248, provides:
"Section 4302 of the Welfare and Institutions Code, as added by Chapter 1191 of the Statutes of 1980, is

repealed.  The repeal made by this section shall not affect the existence or validity of Section 4302
of the Welfare and Institutions Code, as added by Chapter 1252 of the Statutes of 1977."

Former § 4302, added by Stats.1968, c. 402, p. 837, § 2, amended by Stats.1973, c. 142, p. 415, § 66.5,
relating to similar subject matter, was repealed by Stats.1976, c. 962, p. 2199, § 2.

Former § 4302, added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969, relating to state
hospital employees, was repealed by Stats.1968, c. 402, p. 837, § 1.

Former § 4302, added by Stats.1965, c. 1797, p. 4149, § 2, relating to state hospital employees, was
repealed by Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969.

Derivation: Former § 4302, added by Stats.1968, c. 402, p. 837, § 2, amended by Stats.1973, c. 142, p.
415, § 66.5.

Former § 4302, added by Stats.1967, c. 1667, p. 4055, § 35.
Former § 4302, added by Stats.1965, c. 1797, p. 4149, § 2.
Former § 6553, enacted by Stats.1937, c. 369, p. 1150, § 6553, amended by Stats.1961, c. 79, p. 1064, §

17.
Pol.C. § 2141, added by Stats.1903, c. 364, p. 487, § 1, amended by Stats.1909, c. 65, p. 57, § 5;

Stats.1917, c. 182, p. 274, § 1.

Research References

Cross References

State Department of Mental Health, see Welfare and Institutions Code § 4000 et seq.
1998 Main Volume

Collateral References:

 Am Jur 2d Hospitals and Asylums §7.

Notes Of Decisions

In general 1



1. In general

The board of managers of a state hospital, under its statutory power to establish by-laws, rules, and regulations,
may require employees to live on the grounds, or at the institution, and make a reasonable charge for the
maintenance of such employees other than those entitled by statute to receive their maintenance without charge.
Raymond v. Christian (App. 3 Dist. 1937) 24 Cal.App.2d 92, 74 P.2d 536. Health  260

§ 4303. Salaries and wages; inclusion in estimate; payment 

     •     Historical Notes     •     Notes of Decisions

Salaries of resident and other officers and wages of employees shall be included in the budget estimates of, and
paid in the same manner as other expenses of, the state hospitals.

CREDIT(S)
(Added by Stats.1976, c. 962, p. 2199, § 3.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4303, added by Stats.1968, c. 402, p. 837, § 2, relating to identical subject matter, was

repealed by Stats.1976, c. 962, p. 2199, § 2.
Former § 4303, added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969, relating to meals for

state employees, was repealed by Stats.1968, c. 402, p. 837, § 1.  See Welfare and Institutions Code
§ 4310.

Former § 4303, added by Stats.1965, c. 1797, p. 4149, § 2, relating to meals for state hospital
employees, was repealed by Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969.  See
Welfare and Institutions Code § 4310.

Derivation: Former § 4303, added by Stats.1968, c. 402, p. 837, § 2.
Former § 4304, added by Stats.1967, c. 1667, p. 4055, § 35.
Former § 4304, added by Stats.1965, c. 1797, p. 4150, § 2.
Former §§ 6554, 6555, enacted by Stats.1937, c. 369, p. 1150, § 6554.
Pol.C. § 2141, added by Stats.1903, c. 364, p. 487, § 1, amended by Stats.1909, c. 65, p. 57, § 5;

Stats.1917, c. 182, p. 274, § 1.
Pol.C. § 2154, added by Stats.1903, c. 364, p. 496, § 1, amended by Stats.1909, c. 65, p. 61, § 9;

Stats.1911, c. 184, p. 359, § 1; Stats.1915, c. 103, p. 183, § 3.
1998 Main Volume

Collateral References:

 Am Jur 2d Hospitals and Asylums §7.

Notes Of Decisions

In general 1

1. In general



The board of managers of a state hospital, under its statutory power to establish by-laws, rules, and regulations,
may require employees to live on the grounds, or at the institution, and make a reasonable charge for the
maintenance of such employees other than those entitled by statute to receive their maintenance without charge.
Raymond v. Christian (App. 3 Dist. 1937) 24 Cal.App.2d 92, 74 P.2d 536. Health  260

A claim for salary by a state hospital employee is subject to the 3-year limitation applying to a "liability created
by statute." Raymond v. Christian (App. 3 Dist. 1937) 24 Cal.App.2d 92, 74 P.2d 536. Limitation Of Actions

 34(2)

§ 4304. Primary purpose of state hospital; duties of officers and employees 

     •     Historical Notes

The primary purpose of a state hospital is the medical and nursing care of patients who are mentally disordered.
The efforts and direction of the officers and employees of each state hospital shall be directed to this end.

CREDIT(S)
(Added by Stats.1976, c. 962, p. 2199, § 3.  Amended by Stats.1977, c. 1252, p. 4499, § 544, operative July 1,
1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4304, added by Stats.1968, c. 402, p. 837, § 2, amended by Stats.1971, c. 1040, p. 1993, § 4;

Stats.1973, c. 833, p. 1495, § 3, relating to patient services and supervision of research and clinical
training, was repealed by Stats.1976, c. 962, p. 2199, § 2.  See Welfare and Institutions Code § 4305.

Former § 4304, added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969, relating to inclusion
in estimate and payment of salaries and wages, was repealed by Stats.1968, c. 402, p. 837, § 1.  See
Welfare and Institutions Code § 4303.

Former § 4304, added by Stats.1965, c. 1797, p. 4150, § 2, relating to inclusion in estimate and payment
of salaries and wages, was repealed by Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969.
See Welfare and Institutions Code § 4303.

Derivation: Former § 4303.1, added by Stats.1971, c. 1040, p. 1993, § 3.
1998 Main Volume

§ 4305. Planning, development, etc., of patient services and supervision of research and clinical training 

     •     Historical Notes

Subject to the rules and regulations established by the department, and under the supervision of the hospital
director when the hospital director is the hospital administrator, the clinical director of each state hospital shall
be responsible for the planning, development, direction, management, supervision, and evaluation of all patient
services, and of the supervision of research and clinical training.

CREDIT(S)
(Added by Stats.1976, c. 962, p. 2199, § 3.  Amended by Stats.1977, c. 1252, p. 4499, § 545 operative July 1,
1978.)



Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4305, added by Stats.1968, c. 402, p. 838, § 2, amended by Stats.1971, c. 1040, p. 1993, § 5,

relating to hospital facility administrative and supportive services, was repealed by Stats.1976, c.
962, p. 2199, § 2.  See Welfare and Institutions Code § 4306.

Former § 4305, added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969, relating to
appointment and qualifications of superintendent and medical director, was repealed by Stats.1968,
c. 402, p. 837, § 1.  See Welfare and Institutions Code § 4307.

Former § 4305, added by Stats.1965, c. 1797, p. 4150, § 2, relating to appointment and qualifications of
superintendent and medical director, was repealed by Stats.1967, c. 1667, p. 4055, § 34.5, operative
July 1, 1969.  See Welfare and Institutions Code § 4307.

Derivation: Former § 4304, added by Stats.1968, c. 402, p. 837, § 2, amended by Stats.1971, c. 1040, p.
1993, § 4.

Former § 4308, added by Stats.1967, c. 1667, p. 4055, § 35.
Former § 4308, added by Stats.1965, c. 1797, p. 4150, § 2.
Former § 6559, enacted by Stats.1937, c. 369, p. 1151, § 6559, amended by Stats.1947, c. 417, p. 1033,

§ 7.
Pol.C. § 2153, added by Stats.1903, c. 364, p. 493, § 1, amended by Stats.1909, c. 65, p. 60, § 8;

Stats.1921, c. 771, p. 1331, § 2.
1998 Main Volume

Collateral References:

 Am Jur 2d Hospitals and Asylums §7, Incompetent Persons §33.

§ 4306. Planning, development, etc., of administrative and supportive services 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Subject to the rules and regulations established by the department, under the supervision of the hospital director
when the hospital director is the clinical director, the hospital administrator shall be responsible for the
planning, development, direction, management and supervision of all administrative and supportive services in
the hospital facility.  Such services include, but are not limited to:

(1) All administrative functions such as personnel, accounting, budgeting, and patients' accounts.

(2) All life-support functions such as food services, facility maintenance and patient supplies.

(3) All other business and security functions.

It shall be the responsibility of the hospital administrator to provide support services, as specified in this
section, within available resources, to all hospital treatment programs.

CREDIT(S)
(Added by Stats.1976, c. 962, p. 2199, § 3.)

Historical Notes

Historical And Statutory Notes



1998 Main Volume
Former § 4306, added by Stats.1968, c. 402, p. 838, § 2, relating to submission of decisions on

nonmedical matters to director, was repealed by Stats.1971, c. 1040, p. 1993, § 5.1.
Former § 4306, added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969, relating to the chief

executive officer, was repealed by Stats.1968, c. 402, p. 837, § 1.  See Welfare and Institutions Code
§ 4309.

Former § 4306, added by Stats.1965, c. 1797, p. 4150, § 2, relating to the chief executive officer, was
repealed by Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969.  See Welfare and
Institutions Code § 4309.

Derivation: Former § 4305, added by Stats.1968, c. 402, p. 838, § 2, amended by Stats.1971, c. 1040, p.
1993, § 5.

Former §§ 4308 to 4310, 4312, added by Stats.1967, c. 1667, p. 4055, § 35.
Former §§ 4308 to 4310, 4312, added by Stats.1965, c. 1797, pp. 4150, 4151, § 2.
Former § 6559, added by Stats.1937, c. 369, p. 1151, § 6559, amended by Stats.1947, c. 417, p. 1033, §

7.
Former § 6560.3, added by Stats.1947, c. 417, p. 1033, § 8.
Former § 6560, added by Stats.1937, c. 369, p. 1152, § 6560.
Former § 6561, added by Stats.1937, c. 369, p. 1152, § 6561, amended by Stats.1947, c. 417, p. 1033, §

10.
Pol.C. § 2153, added by Stats.1903, c. 364, p. 493, § 1, amended by Stats.1909, c. 65, p. 60, § 8;

Stats.1921, c. 771, p. 1331, § 2.
Pol.C. § 2153a, added by Stats.1903, c. 364, p. 494, § 1, amended by Stats.1905, c. 88, p. 85, § 1;

Stats.1915, c. 95, p. 173, § 1; Stats.1921, c. 771, p. 1332, § 3; Stats.1925, c. 21, p. 27, § 1;
Stats.1927, c. 403, p. 657,§ 2.

Pol.C. § 2161, added by Stats.1903, c. 364, p. 500, § 1, amended by Stats.1909, c. 65, p. 61, § 10;
Stats.1915, c. 95, p. 176, § 2.

Research References

Cross References

Administrative rules and regulations, see Government Code § 11340 et seq.
Leave of absence, discharge and restoration to capacity of persons other than the mentally

disordered criminals, see Welfare and Institutions Code § 7350 et seq.
1998 Main Volume

Collateral References:

 Am Jur 2d Hospitals and Asylums §7, Incompetent Persons §33.

Notes Of Decisions

In general 1

1. In general

State hospitals may regulate vehicular traffic upon the hospital grounds with respect to speed, place of parking
and type of vehicle permitted to enter. 15 Op.Atty.Gen. 291.

State hospitals may condition permission to enter grounds on right to inspect vehicle to determine if articles
detrimental to the welfare of patients are being taken into the grounds. 15 Op.Atty.Gen. 291.



§ 4307. Chief executive officer; responsibilities 

     •     Historical Notes

The hospital director is the chief executive officer of the hospital and is responsible for all hospital operations.
If the hospital director is the clinical director, then the hospital administrator is responsible to him; if the
hospital director is the hospital administrator, then the clinical director is responsible to him.

CREDIT(S)
(Added by Stats.1976, c. 962, p. 2199, § 3.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4307, added by Stats.1968, c. 402, p. 838, § 2, amended by Stats.1969, c. 907, p. 1812, § 2;

Stats.1971, c. 1040, p. 1993, § 6; Stats.1971, c. 1593, p. 3334, § 364; Stats.1973, c. 142, p. 415, §
67; Stats.1973, c. 883, p. 1495, § 4, relating to medical directors, hospital administrators and
program directors, was repealed by Stats.1976, c. 962, p. 2199, § 2.  See Welfare and Institutions
Code § 4308.

Former § 4307, added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969, relating to title of
chief executive officer, was repealed by Stats.1968, c. 402, p. 837, § 1.

Former § 4307, added by Stats.1965, c. 1797, p. 4150, § 2, relating to title of chief executive officer,
was repealed by Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969.

1998 Main Volume

§ 4308. Clinical director, hospital administrator, hospital director and program directors; vacancies;
appointments; salary; qualifications 

     •     Historical Notes     •     Research References

As often as a vacancy occurs in a hospital under the jurisdiction of the Director of Mental Health, he shall
appoint, as provided in Section 4301, a clinical director, a hospital administrator, a hospital director, and
program directors.

A hospital administrator shall be a college graduate preferably with an advanced degree in hospital, business or
public administration and shall have had experience in this area.  He shall receive a salary which is competitive
with other private and public mental hospital administrators.

A clinical director for a state hospital for the mentally disordered shall be a physician who has passed, or shall
pass, an examination for a license to practice medicine in California and shall be a qualified specialist in a
branch of medicine that includes diseases affecting the brain and nervous system.  The clinical director for any
state hospital shall be well qualified by training or experience to have proven skills in mental hospital program
administration.

The hospital director shall be either the hospital administrator or the clinical director.  He shall be selected
based on his overall knowledge of the hospital, its programs, and its relationship to its community, and on his
demonstrated abilities to administer a large facility.

The standards for the professional qualifications of a program director shall be established by the Director of
Mental Health for each patient program.  The director shall not adopt any regulations which prohibit a licensed



psychiatrist, psychologist, psychiatric technician, or clinical social worker from employment in a patient
program in any professional, administrative, or technical position; provided, however, that the program director
of a medical-surgical unit shall be a licensed physician.

If the program director is not a physician, a physician shall be available to assume responsibility for all those
acts of diagnosis, treatment, or prescribing or ordering of drugs which may only be performed by a licensed
physician.

CREDIT(S)
(Added by Stats.1976, c. 962, p. 2199, § 3.  Amended by Stats.1977, c. 1252, p. 4500, § 546, operative July 1,
1978; Stats.1979, c. 373, p. 1390, § 354.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4308, added by Stats.1968, c. 402, p. 838, § 2, amended by Stats.1971, c. 1040, p. 1994, § 7;

Stats.1973, c. 833, p. 1496, § 5, relating to responsibilities of and substitutes for hospital
administrators and medical directors, was repealed by Stats.1976, c. 962, p. 2199, § 2.  See Welfare
and Institutions Code § 4309.

Former § 4308, added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969, relating to
supervision of buildings and persons therein, was repealed by Stats.1968, c. 402, p. 837, § 1.

Former § 4308, added by Stats.1965, c. 1797, p. 4150, § 2, relating to supervision of buildings and
persons therein, was repealed by Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969.

Derivation: Former § 4307, added by Stats.1968, c. 402, p. 838, § 2, amended by Stats.1968, c. 402, p.
838, § 2, amended by Stats.1969, c. 907, p. 1812, § 2, Stats.1971, c. 1040, p. 1993, § 6; Stats.1971,
c. 1593, p. 3334, § 364; Stats.1973, c. 142, p. 415, § 67; Stats.1973, c. 833, p. 1495, § 4.

Former § 4305, added by Stats.1965, c. 1797, p. 4150, § 2.
Former § 4305, added by Stats.1967, c. 1667, p. 4055, § 35.
Former § 6556, Stats.1937, c. 369, p. 1150, § 6556, amended by Stats.1947, c. 417, p. 1033, § 5;

Stats.1953, c. 661, p. 1911, § 5.
Pol.C. § 2152, added by Stats.1903, c. 364, p. 493, § 1, amended by Stats.1915, c. 103, p. 182, § 1;

Stats.1925, c. 19, p. 26, § 1.

Research References

Cross References

Medical Practice Act, see Business and Professions Code § 2000 et seq.
1998 Main Volume

Collateral References:

 Am Jur 2d Hospitals and Asylums §7.

§ 4309. Hospital director; responsibilities; substitutes 

     •     Historical Notes

The hospital director is responsible for the overall management of the hospital.  In his absence one of the other
hospital officers or in the absence of both officers a program director shall be designated to perform his duties



and assume his responsibilities.

CREDIT(S)
(Added by Stats.1976, c. 962, p. 2199, § 3.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4309, added by Stats.1968, c. 402, p. 838, relating to meals for employees of mental health

department institutions, was repealed by Stats.1976, c. 962, p. 2199, § 2.  See Welfare and
Institutions Code § 4310.

Former § 4309, added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969, relating to
supervision of employees, accounts and records, was repealed by Stats.1968, c. 402, p. 837, § 1.

Former § 4309, added by Stats.1965, c. 1797, p. 4150, § 2, relating to supervision of employees,
accounts and records, was repealed by Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969.

Derivation: Former § 4308, added by Stats.1968, c. 402, p. 838, § 2, amended by Stats.1971, c. 1040, p.
1994, § 7; Stats.1973, c. 833, p. 1496, § 5.

Former §§ 4306, 4307, added by Stats.1967, c. 1667, p. 4055, § 35.
Former §§ 4306, 4307, added by Stats.1965, c. 1797, p. 4150, § 2.
Former § 6557, Stats.1937, c. 369, p. 1151, § 6557, amended by Stats.1959, c. 607, p. 2593, § 4.
Former § 6557.5, added by Stats.1947, c. 417, p. 1033, § 6.
Pol.C. § 2153, added by Stats.1903, c. 364, p. 493, § 1, amended by Stats.1909, c. 65, p. 60, § 8;

Stats.1921, c. 771, p. 1331, § 2.
1998 Main Volume

Collateral References:

 Am Jur 2d Hospitals and Asylums §7.

§ 4311. Hospital administrator; preservation of peace; arrests 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The hospital administrator shall be responsible for preserving the peace in the hospital buildings and grounds
and may arrest or cause the arrest and appearance before the nearest magistrate for examination, of all persons
who attempt to commit or have committed a public offense thereon.

CREDIT(S)
(Added by Stats.1976, c. 962, p. 2199, § 3.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4311, added by Stats.1968, c. 402, p. 839, § 2, amended by Stats.1971, c. 1040, p. 1994, § 8;

Stats.1973, c. 833, p. 1496, § 6, relating to rules and regulations by the medical director and the
hospital administrator, was repealed by Stats.1976, c. 962, p. 2199, § 2.  See Welfare and Institutions
Code § 4312.

Former § 4311, added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969, relating to rules and



regulations established by the medical director and the hospital administrator, was repealed by
Stats.1968, c. 402, p. 837, § 1.

Former § 4311, added by Stats.1965, c. 1797, p. 4151, § 2, relating to rules and regulations established
by the medical director and the hospital administrator, was repealed by Stats.1967, c. 1667, p. 4055,
§ 34.5, operative July 1, 1969.

Derivation: Former § 4310, added by Stats.1968, c. 402, p. 839, § 2.
Former § 4313, added by Stats.1967, c. 1667, p. 4055, § 35.
Former § 4313, added by Stats.1965, c. 1797, p. 4151, § 2.
Former § 6562, Stats.1937, c. 369, p. 1152, § 6562, amended by Stats.1947, c. 417, p. 1034, § 11.
Pol.C. § 2161a, added by Stats.1933, c. 862, p. 2240, § 1.

Research References

Cross References

Apprehension or return of patients escaping from state hospitals, see Welfare and Institutions Code §
7325.

Arrest, procedure, see Penal Code § 833 et seq.
Public offense definition, see Penal Code § 15.
1998 Main Volume

Collateral References:

 Am Jur 2d Hospitals and Asylums §§5, 7.

Notes Of Decisions

In general 1

1. In general

The department of mental hygiene [department of mental health] has full authority to establish proper rules and
regulations with respect to government and operation of hospital buildings and grounds and preservation of
peace and order on premises including protection and preservation of property of the state. 15 Op.Atty.Gen.
291.

§ 4312. Rules and regulations 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The hospital director may establish rules and regulations not inconsistent with law or departmental regulations,
concerning the care and treatment of patients, research, clinical training, and for the government of the hospital
buildings and grounds.  Any person who knowingly or willfully violates such rules and regulations may, upon
the order of either of the hospital officers, be ejected from the buildings and premises of the hospital.

CREDIT(S)
(Added by Stats.1976, c. 962, p. 2199, § 3.)

Historical Notes



Historical And Statutory Notes

1998 Main Volume
Former § 4312, added by Stats.1968, c. 402, p. 839, § 2, amended by Stats.1968, c. 1222, p. 2331, § 78;

Stats.1971, c. 1040, p. 1994, § 9, relating to designation of hospital employees as peace officers, was
repealed by Stats.1976, c. 962, p. 2199, § 2.  See Welfare and Institutions Code § 4313.

Former § 4312, added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969, relating to general
powers and duties of business manager, was repealed by Stats.1968, c. 402, p. 837, § 1.  See Welfare
and Institutions Code § 4306.

Former § 4312, added by Stats.1965, c. 1797, p. 4151, § 2, relating to general powers and duties of
business manager, was repealed by Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969.  See
Welfare and Institutions Code § 4306.

Derivation: Former § 4311, added by Stats.1968, c. 402, p. 839, § 2, amended by Stats.1971, c. 1040, p.
1994, § 8; Stats.1973, c. 833, p. 1496, § 6.

Former § 4311, added by Stats.1967, c. 1667, p. 4055, § 35.
Former § 4311, added by Stats.1965, c. 1797, p. 4151, § 2.
Former § 6560.5, added by Stats.1947, c. 417, p. 1033, § 9.

Research References

Cross References

Administrative Procedure Act, generally, see Government Code § 11370 et seq.
1998 Main Volume

Collateral References:

 Am Jur 2d Hospitals and Asylums §§1 et seq.

Notes Of Decisions

In general 1

1. In general

The department of mental hygiene [department of mental health] has full authority to establish proper rules and
regulations with respect to government and operation of hospital buildings and grounds and preservation of
peace and order on premises including protection and preservation of property of the state. 15 Op.Atty.Gen.
291.

State hospitals under department of mental hygiene [department of mental health] can and have a duty to
regulate vehicular traffic on grounds with respect to place of parking and type of vehicle permitted to enter. 15
Op.Atty.Gen. 291.

Where state hospitals of the department of mental hygiene [department of mental health] adopt regulations
prohibiting articles detrimental to welfare of patients, and proper notice is provided so visitors entering
institution know of regulations, business manager or properly designated police officer may make reasonable
search of vehicles for such articles where he has good reason to believe articles are being brought on premises
for delivery to patient. 15 Op.Atty.Gen. 291.

§ 4313. Police; powers of peace officers; compensation; duties 



     •     Historical Notes     •     Research References     •     Notes of Decisions

The hospital administrator of each state hospital may designate, in writing, as a police officer, one or more of
the bona fide employees of the hospital.  The hospital administrator and each such police officer have the
powers and authority conferred by law upon peace officers listed in Section 830.38 of the Penal Code.  Such
police officers shall receive no compensation as such and the additional duties arising therefrom shall become a
part of the duties of their regular positions.  When and as directed by the hospital administrator, such police
officers shall enforce the rules and regulations of the hospital, preserve peace and order on the premises thereof,
and protect and preserve the property of the state.

CREDIT(S)
(Added by Stats.1976, c. 962, p. 2199, § 3.  Amended by Stats.1989, c. 1165,§ 49.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4313, added by Stats.1968, c. 402, p. 839, § 2, amended by Stats.1971, c. 1593, p. 3334, § 365,

relating to stores and canteens on grounds of state institutions, was repealed by Stats.1976, c. 962, p.
2199, § 2.  See Welfare and Institutions Code § 4314.

Former § 4313, added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969, relating to
preservation of the peace by the business manager, was repealed by Stats.1968, c. 402, p. 837, § 1.
See Welfare and Institutions Code § 4311.

Former § 4313, added by Stats.1965, c. 1797, p. 4151, § 2, relating to preservation of the peace by the
business manager, was repealed by Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969.  See
Welfare and Institutions Code § 4311.

Derivation: Former § 4312, added by Stats.1968, c. 402, p. 839, § 2, amended by Stats.1968, c. 1222, p.
2331, § 78; Stats.1971, c. 1040, p. 1994, § 9.

Former § 4314, added by Stats.1967, c. 1667, p. 4055, § 35.
Former § 4314, added by Stats.1965, c. 1797, p. 4151, § 2.
Former § 6563, Stats.1937, c. 369, p. 1153, § 6563.
Pol.C. § 2161a, added by Stats.1933, c. 862, p. 2240, § 1.

Research References

Cross References

Peace officer, definition, see Penal Code §§ 7, 830 et seq.
1998 Main Volume

Notes Of Decisions

In general 1

1. In general

The department of mental hygiene [department of mental health] has full authority to establish proper rules and
regulations with respect to government and operation of hospital buildings and grounds and preservation of
peace and order on premises including protection and preservation of property of the state. 15 Op.Atty.Gen.



291.

§ 4314. Stores and canteens 

     •     Historical Notes     •     Research References

The Director of Mental Health may set aside and designate any space on the grounds of any of the institutions
under the jurisdiction of the department that is not needed for other authorized purposes, to enable such
institution to establish and maintain therein a store or canteen for the sale to or for the benefit of patients of the
institution of candies, cigarettes, sundries and other articles.  The stores shall be conducted subject to the rules
and regulations of the department and the rental, utility and service charges shall be fixed as will reimburse the
institutions for the cost thereof.  The stores when conducted under the direction of a hospital administrator shall
be operated on a nonprofit basis but any profits derived shall be deposited in the benefit fund of each such
institution as set forth in Section 4125.

Before any store is authorized or established, the Director of Mental Health shall first determine that such
facilities are not being furnished adequately by private enterprise in the community where it is proposed to
locate the store, and may hold public hearings or cause surveys to be made, to determine the same.

The Director of Mental Health may rent such space to private individuals, for the maintenance of a store or
canteen at any of the said institutions upon such terms and subject to such regulations as are approved by the
Department of General Services, in accordance with the provisions of Section 13109 of the Government Code.
The terms imposed shall provide that the rental, utility and service charges to be paid shall be fixed so as to
reimburse the institution for the cost thereof and any additional charges required to be paid shall be deposited in
the benefit fund of such institution as set forth in Section 4125.

CREDIT(S)
(Added by Stats.1976, c. 962, p. 2199, § 3.  Amended by Stats.1977, c. 1252, p. 4500, § 547, operative July 1,
1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4314, added by Stats.1968, c. 402, p. 840, § 2, amended by Stats.1973, c. 833, p. 1496, § 7,

relating to definition of "superintendent or medical director", was repealed by Stats.1976, c. 962, p.
2199, § 2.  See Welfare and Institutions Code § 4315.

Former § 4314, added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969, relating to
designation of peace officers, was repealed by Stats.1968, c. 402, p. 837, § 1.  See Welfare and
Institutions Code § 4313.

Former § 4314, added by Stats.1965, c. 1797, p. 4151, § 2, relating to designation of peace officers, was
repealed by Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969.  See Welfare and
Institutions Code § 4313.

Derivation: Former § 4313, added by Stats.1968, c. 402, p. 839, § 2, amended by Stats.1971, c. 1593, p.
3334, § 365.

Former § 4315, added by Stats.1967, c. 1667, p. 4055, § 35.
Former § 4315, added by Stats.1965, c. 1797, p. 4152, § 2.
Former § 6564, added by Stats.1943, c. 651, p. 2288, § 1, amended by Stats.1947, c. 371, p. 931, § 1;

Stats.1959, c. 607, p. 2593, § 5; Stats.1965, c. 371, p. 1604, § 314.



Research References

Cross References

Department of general services, see Government Code § 14600 et seq.
1998 Main Volume

Collateral References:

 Am Jur 2d Hospitals and Asylums §§1 et seq.

§ 4315. Meaning of "superintendent", "medical superintendent", "superintendent or medical director"
or "medical director" 

     •     Historical Notes

Wherever the term "superintendent", "medical superintendent", or "superintendent or medical director" appears,
the term shall be deemed to mean clinical director, except in Sections 4110, 4126, 4127, 4129, 7281, and 7289,
where the term shall be deemed to mean hospital administrator.

Wherever the term "medical director" appears, the term shall be deemed to mean clinical director.

CREDIT(S)
(Added by Stats.1976, c. 962, p. 2199, § 3.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Another § 4315, added by Stats.1977, c. 72, p. 476, § 3, was renumbered § 4319 and amended by

Stats.1978; c. 429, p. 1444, § 189, eff. July 17, 1978, operative July 1, 1978.
Former § 4315, added by Stats.1967, c. 1667, p. 4055, § 35, operative July 1, 1969, relating to stores

and canteens, was repealed by Stats.1968, c. 402, p. 837, § 1.  See Welfare and Institutions Code §
4314.

Former § 4315, added by Stats.1965, c. 1797, p. 4152, § 2, relating to stores and canteens, was repealed
by Stats.1967, c. 1667, p. 4055, § 34.5, operative July 1, 1969.  See Welfare and Institutions Code §
4314.

Derivation: Former § 4314, added by Stats.1968, c. 402, p. 840, § 2, amended by Stats.1973, c. 833, p.
1496, § 7.

1998 Main Volume

§ 4316. Sheltered workshop; establishment purpose; operation 

     •     Historical Notes

Subject to rules and regulations adopted by the department, the hospital director may establish a sheltered
workshop at a state hospital to provide patients with remunerative work performed in a setting which simulates
that of industry and is performed in such a manner as to meet standards of industrial quality.  The workshop
shall be so operated as to provide the treatment staff with a realistic atmosphere for assessing patients'
capabilities in work settings, and to provide opportunities to strengthen and expand patient interests and



aptitudes.

CREDIT(S)
(Added by Stats.1976, c. 962, p. 2199, § 3.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Another § 4316, added by Stats.1977, c. 72, p. 476, § 4, was renumbered § 4320 and amended by

Stats.1978, c. 429, p. 1444, § 190, eff. July 17, 1978, operative July 1, 1978.
Derivation: Former § 4318, added by Stats.1969, c. 722, p. 1419, § 2.5, amended by Stats.1973, c. 833,

p. 1496, § 7.
Former § 4318, added by Stats.1968, c. 451, p. 1073, § 2.

§ 4317. Sheltered workshop fund; administration; use; insurance of goods and products; use of money 

     •     Historical Notes     •     Research References

At each state hospital at which there is established a sheltered workshop, there shall be a sheltered workshop
fund administered by the clinical director.  The fund shall be used for the purchase of materials, for the
purchase or rental of equipment needed in the manufacturing, fabricating, or assembly of products, for the
payment of remuneration to patients engaged in work at the workshop, and for the payment of such other costs
of the operation of the workshop as may be directed by the medical director.  The clinical director may cause
the raw materials, goods in process, finished products, and equipment necessary for the production thereof to be
insured against any and all risks of loss, subject to the approval of the Department of General Services.  The
costs of such insurance shall be paid from the sheltered workshop fund.

All money received from the manufacture, fabrication, assembly, or distribution of products at any state
hospital sheltered workshop shall be deposited and credited to the hospital's sheltered workshop fund.

CREDIT(S)
(Added by Stats.1976, c. 962, p. 2203, § 3.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Derivation: Former § 4319, added by Stats.1969, c. 722, p. 1419, § 2.6.
Former § 4319, added by Stats.1971, c. 1040, p. 1994, § 10, amended by Stats.1973, c. 833, p. 1497, § 9.
Former § 4319, added by Stats.1968, c. 451, p. 1073, § 3.

Research References

Cross References

Department of general services, see Government Code § 14600 et seq.
1998 Main Volume

Collateral References:



 Am Jur 2d Hospitals and Asylums §§1 et seq.

§ 4318. Written recommended aftercare plan; contents; transmittal 

     •     Historical Notes     •     Research References

Each state hospital shall, prior to the discharge of any patient who was placed in the facility under a county
Short-Doyle plan, prepare a written recommended aftercare plan which shall be transmitted to the local director
of mental health services in the county of the patient's placement.

Notwithstanding any other provision of law, such aftercare plan shall specify the following:

(a) Diagnoses;

(b) Treatment initiated;

(c) Medications and their dosage schedules;

(d) Date of discharge;

(e) Location of community placement;

(f) Plan for continuing treatment; and

(g) List of referrals indicated, including, but not limited to:

(1) Public social services.

(2) Legal aid.

(3) Educational services.

(4) Vocational services.

(5) Medical treatment other than mental health services.

CREDIT(S)
(Added by Stats.1976, c. 962, p. 2199, § 3.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4318, added by Stats.1969, c. 722, p. 1419, § 2.5, eff. Aug. 8, 1969, operative July 1, 1969,

amended by Stats.1973, c. 833, p. 1497, § 8, relating to establishment of a sheltered workshop at a
state hospital, was repealed by Stats.1976, c. 962, p. 2199, § 2.  See Welfare and Institutions Code §
4316.

Former § 4318, added by Stats.1968, c. 451, p. 1073, § 2, relating to the establishment and operation of
a sheltered workshop at a state hospital, was repealed by Stats.1970, c. 516, p. 1003, § 2.  See
Welfare and Institutions Code § 4316.

Derivation: Former § 4320, added by Stats.1974, c. 566, p. 1384, § 3.

Research References



Cross References

Licensed inpatient mental health facility, similar provisions, see Health and Safety Code § 1284.
1998 Main Volume

§ 4319. In-service training programs; state hospital treatment personnel 

     •     Historical Notes

To assure a continuous level of competency for all state hospital treatment personnel under the jurisdiction of
the State Department of Mental Health, the department shall provide adequate in-service training programs for
such state hospital treatment personnel.

CREDIT(S)
(Formerly § 4315, added by Stats.1977, c. 72, p. 476, § 3, eff. May 24, 1977.  Renumbered § 4319 and amended
by Stats.1978, c. 429, p. 1444, § 189, eff. July 17, 1978, operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4319, added by Stats.1971, c. 1040, p. 1994, § 10, relating to a sheltered workshop fund, was

repealed by Stats.1976, c. 962, p. 2199, § 2.  See Welfare and Institutions Code § 4317.
Former § 4319, added by Stats.1969, c. 722, p. 1419, § 2.6, amended by Stats.1973, c. 833, p. 1497, § 9,

relating to a sheltered workshop fund, was repealed by Stats.1976, c. 962, p. 2199, § 2.  See Welfare
and Institutions Code § 4317.

Former § 4319, added by Stats.1968, c. 451, p. 1073, § 3, relating to a sheltered workshop fund, was
repealed by Stats.1970, c. 516, p. 1003, § 3.  See Welfare and Institutions Code § 4317.

1998 Main Volume

§ 4320. Psychiatric technicians; equivalency training program; state hospitals for mentally disordered 

     •     Historical Notes

To assure an adequate supply of licensed psychiatric technicians for state hospitals for the mentally disordered,
the State Department of Mental Health, to the extent necessary, shall establish in state hospitals for the mentally
disordered a course of study and training equivalent, as determined by the Board of Vocational Nurse and
Psychiatric Technician Examiners, to the minimum requirements of an accredited program for psychiatric
technicians in the state.  No unlicensed psychiatric technician trainee shall be permitted to perform the duties of
a licensed psychiatric technician as provided by Section 4502 of the Business and Professions Code unless such
trainee performs such duties pursuant to a plan of supervision approved by the Board of Vocational Nurse and
Psychiatric Technician Examiners as part of the equivalency trainee program.  This section shall not be
construed to reduce the effort presently expended by the community college system or private colleges in
training psychiatric technicians.

CREDIT(S)
(Formerly § 4316, added by Stats.1977, c. 72, p. 476, § 4, eff. May 24, 1977.  Renumbered § 4320 and amended
by Stats.1978, c. 429, p. 1444, § 190, eff. July 17, 1978, operative July 1, 1978.)



Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4320, added by Stats.1974, c. 566, p. 1384, § 3, relating to written recommended after care

plan, was repealed by Stats.1976, c. 962, p. 2199, § 2.  See Welfare and Institutions Code § 4318.
1998 Main Volume

Collateral References:

 Am Jur 2d Hospitals and Asylums §§1 et seq.

Chapter 4. County Use Of State Hospitals

§ 4330. Reimbursement for use of state hospital beds 

     •     Historical Notes

The State Department of Mental Health shall be reimbursed for use of state hospital beds by counties pursuant
to Part 1 (commencing with Section 5000) of Division 5 as follows:

(a) (1) For the 1991-92 fiscal year, the department shall receive reimbursement in accordance with subdivision
(b) of Section 17601.  This total may be adjusted to reflect any and all amounts previously unallocated or held
in reserve for use by small counties and any adjustments made pursuant to Chapter 1341 of the Statutes of 1990.

(2) It is the intent of the Legislature to encourage and allow greater flexibility with respect to resources during
the first transitional year, and, to this end, the Director of Mental Health may implement proposals for purchase
in or purchase out of, state hospital beds which were proposed in accordance with Chapter 1341 of the Statutes
of 1990.

(3) Funds and bed days historically allocated to small counties shall be allocated to counties with no allocation.

(b) Commencing with the 1992-93 fiscal year and each fiscal year thereafter, the department shall be
reimbursed in accordance with the contracts entered into pursuant to Section 4331.

(c) The rate of reimbursement which shall apply each fiscal year shall be determined by the department and
shall include all actual costs determined by hospital and by type of service provided.  Any costs resulting from
overexpenditure in the previous year shall be clearly separated from actual costs projected for the contract year
and identified as a part of the rate negotiation.  Costs shall not include costs incurred for capital outlay relating
to existing facilities or capacity, which shall remain the responsibility of the state.  Costs for capital outlay
related to future expansions or construction of new facilities requested by any county or cost related to
innovative arrangements under Section 4355 shall be a cost to the county unless the expansion, construction or
innovative arrangements are determined to be of statewide benefit.  Pursuant to Section 11343 of the
Government Code, the rate of reimbursement shall not be subject to Chapter 3.5 (commencing with Section
11340) of Part 1 of Division 3 of Title 2 of the Government Code.

(d) After final determination of state hospital costs for patients covered under Part 1 (commencing with Section
5000) of Division 5, funds that remain unencumbered at the close of the fiscal year shall be made available to
counties that used fewer state hospital beds than their contracted number, proportional to the contracted amount
not used, but this amount shall not exceed the value of the unused contracted amount.  These funds shall be



used for mental health purposes.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 50, eff. June 30, 1991.  Amended by Stats.1991, c. 611 (A.B.1491), §
24, eff. Oct. 7, 1991; Stats.1992, c. 1374 (A.B.14), § 7, eff. Oct. 28, 1992.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Another § 4330, added by Stats.1984, c. 1658, § 2, providing legislative findings regarding brain

impairments, was repealed by Stats.1992, c. 1374 (A.B.14), § 6, eff. Oct. 28, 1992.  See Welfare and
Institutions Code § 4362.

Former § 4330, added by Stats.1981, c. 714, § 467, derived from Health and Safety Code former § 447,
added by Stats.1979, c. 1058, § 2, relating to legislative findings concerning brain damage, was
repealed by Stats.1984, c. 1658, § 1, eff. Sept. 30, 1984.

Former § 4330, added by Stats.1972, c. 1255, p. 2476, § 19.5, defining committee, department and
director, operative on the same date as the Reorganization Plan No. 1 of 1970 became operative
[July 1, 1973], was repealed by Stats.1977, c. 1252, p. 4501, § 548 operative July 1, 1978.

Former § 4330, added by Stats.1972, c. 1255, p. 2471, § 19, defining committee, department and
director, was repealed by force of its own provisions on the operative date of Reorganization Plan
No. 1 of 1970 [July 1, 1973].

Derivation: Health and Safety Code former § 447, added by Stats.1979, c. 1058, p. 3733, § 2.

§ 4331. Contracts for hospital beds 

     •     Historical Notes

(a) No later than July 1, 1992, and in each subsequent year, each county acting singly or in combination with
other counties shall contract with the department for the number and types of state hospital beds that the
department will make available to the county or counties during the fiscal year.  Each county contract shall be
subject to the provisions of this chapter, as well as other applicable provisions of law, but shall not be subject to
Chapter 3.5 (commencing with Section 11340) of Part 1 of Division 3 of Title 2 of the Government Code, the
State Administrative Manual, or the Public Contract Code and shall not be subject to review and approval by
the Department of General Services.

(b) (1) No later than January 1, 1992, each county acting singly or in combination with other counties, shall
notify the department in writing as to the number and type of state hospital beds the county or counties will
contract for with the state in the 1992-93 fiscal year.

(2) No later than July 1, 1992, and no later than July 1 of each subsequent year, each county acting singly or in
combination with other counties shall give the department preliminary written notification of the number and
types of state hospital beds that the county or counties will contract for with the state during the subsequent
fiscal year.  Counties may include in their notification a request for additional beds beyond their previous year's
contract.

(3) No later than January 1, 1993, and no later than January 1 of each subsequent year, each county acting
singly or in combination with other counties shall give the department final written notifications of the number
and types of state hospital beds that the county or counties will contract for with the state during the subsequent
fiscal year.  These notifications shall not preclude subsequent changes agreed to by both the state and the
county in the contract negotiation process.



(4) The department shall provide counties with preliminary cost and utilization information based on the best
data possible, 60 days in advance of the preliminary notification deadline, and a proposed final cost estimate,
based on the best data possible, 60 days in advance of the final deadline.  Final rates shall be subject to contract
agreement.

(c) There shall be no increase in the number of beds provided to a county or group of counties during a fiscal
year unless the contract between the department and that county or group of counties is amended by mutual
agreement.  Any significant change in services requested by a county shall require amendment of the contract.

(d) If a county or group of counties has not contracted with the department by July 1 of any given year, the
number of beds to be provided that fiscal year shall be the same as the number provided the previous fiscal
year, unless the department and a county have formally agreed otherwise, and the rate of reimbursement that
shall be paid to the department shall be at the amount set by the department for the fiscal year commencing July
1 of that year.  The department shall provide a mechanism for formal agreement of bed levels no later than June
15 of each year.  However, after July 1 the department and a county or group of counties may enter into a
contract pursuant to this chapter and the contract shall govern the number of state hospital beds and rates of
reimbursement for the fiscal year commencing July 1 of that year.

CREDIT(S)
(Added by Stats.1991, c. 89, (A.B.1288), § 50, eff. June 30, 1991.  Amended by Stats.1991, c. 611 (A.B.1491),
§ 25, eff. Oct. 7, 1991; Stats.1992, c. 1374 (A.B.14), § 8, eff. Oct. 28, 1992.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Another § 4331, added by Stats.1984, c. 1658, § 2, amended by Stats.1988, c. 775, § 1.5, providing

definitions for the chapter, was repealed by Stats.1992, c. 1374 (A.B.14), § 6, eff. Oct. 28, 1992.
See Welfare and Institutions Code § 4362.5.

Former § 4331, added by Stats.1972, c. 1255, § 19, established an information exchange on research and
service projects relating to drug abuse.  See Health and Safety Code § 11865.

§ 4332. Contract provisions 

     •     Historical Notes

(a) Contracts entered into pursuant to Section 4331 shall do all of the following:

(1) Specify the number of beds to be provided.

(2) Specify the rate or rates of reimbursement.

(3) Set forth the specific type of services requested by the county, in detail.

(4) Specify procedures for admission and discharge.

(5) Include any other pertinent terms as agreed to by the department and the county.

(b) The department shall consult, in advance, with the counties regarding any changes in state hospital facilities
or operations which would significantly impact access to care or quality of care, or significantly increase costs.

(c) Beginning with the 1992-93 fiscal year and annually thereafter, the department shall make available to
counties upon request the basis upon which its rates have been set, including any indirect cost allocation



formulas.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 50, eff. June 30, 1991.  Amended by Stats.1991, c. 611 (A.B.1491), §
26, eff. Oct. 7, 1991.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Another § 4332, added by Stats.1984, c. 1658, § 2, providing for administration of the chapter and

adoption of standards and procedures, was repealed by Stats.1992, c. 1374 (A.B.14), § 6, eff. Oct.
28, 1992.  See Welfare and Institutions Code § 4363.

Former § 4332, added by Stats.1981, c. 714, § 467, derived from Health and Safety Code former §
447.1, added by Stats.1979, c. 1058, § 2, relating to legislative intent to establish a pilot project, was
repealed by Stats.1984, c. 1658, § 1, eff. Sept. 30, 1984.

Former § 4332, added by Stats.1972, c. 1255, p. 2471, § 19, providing for assistance to local community
organizations in initiating effective programs to prevent and treat narcotics addiction and drug
abuse, was repealed by Stats.1977, c. 1252, p. 4501, § 548, operative July 1, 1978.  See Health and
Safety Code § 11866.

§ 4333. Hospital net bed reductions; exempted counties; annual contracts for state hospital beds 

     •     Historical Notes

(a) In the event a county or counties elect to reduce their state hospital resources, beginning July 1, 1992,
systemwide state hospital net bed reduction in any one year may not exceed 10 percent of the total for patients
under Part 1 (commencing with Section 5000) of Division 5 in the prior year without the specific approval of
the Director of Mental Health.

(b) Net bed reductions at any one hospital may not exceed 10 percent of its contracted beds without specific
approval of the Director of Mental Health.

(c) If the proposed reduction in any year exceeds the maximum permitted amount, the department, with the
assistance of counties, shall make every effort to contract for beds with other purchasers.

(d) If total county requests for bed reduction in any one year or at any one facility still exceed the amount of
reduction allowed, each county's share of the reduction shall be determined by taking the ratio of its contracted
beds to the total contracted and multiplying this by the total beds permitted to be reduced.

(e) (1) Small counties shall be exempted from the limitations of this section and shall have the amount of their
reduction determined by the Director of Mental Health.

(2) For purposes of this chapter, "small counties" means counties with a population of 125,000 or less based on
the most recent available estimates of population data determined by the Population Research Unit of the
Department of Finance.

(f) It is the intent of the Legislature that counties have maximum flexibility in planning the use of these
resources, which includes making full use of existing facilities and that the Director of Mental Health enforce
his or her exemption authority in a manner consistent with this intent.  Because freed-up beds may be purchased
by other counties or may be used for other purposes, it is anticipated that individual county flexibility will be
substantially greater than the 10-percent figure described in subdivisions (a) and (b).



(g) Counties may annually contract for state hospital beds as single entities or in combination with other
counties.  For purposes of this section, small counties, as defined in subdivision (e):

(1) Are encouraged to establish regional authorities to pool their resources to assure their ability to provide the
necessary array of services to their mentally ill populations not otherwise available to them on an individual
basis.

(2) May receive loans from the General Fund when emergency state hospital beds are needed, not to exceed one
year in duration, with interest payable at the same rate as that earned through the Pooled Money Investment
Fund.  Any interest due may be waived based upon a finding of emergency by the Secretary of Health and
Welfare and the Director of Finance.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 50, eff. June 30, 1991.  Amended by Stats.1991, c. 611 (A.B.1491), §
27, eff. Oct. 7, 1991; Stats.1992, c. 713 (A.B.3564), § 32, eff. Sept. 15, 1992.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Another § 4333, added by Stats.1984, c. 1658, § 2, amended by Stats.1988, c. 775, § 2, providing for the

director's duties, was repealed by Stats.1992, c. 1374 (A.B.14), § 6, eff. Oct. 28, 1992.  See Welfare
and Institutions Code § 4363.5.

Former § 4333, added by Stats.1981, c. 714, § 467, derived from Health and Safety Code former §
447.2, added by Stats.1979, c. 1058, § 2, relating to administration of the article and adoption of
rules, was repealed by Stats.1984, c. 1658, § 1, eff. Sept. 30, 1984.

Former § 4333, added by Stats.1972, c. 1255, p. 2471, § 19, providing for a centralized narcotic and
drug abuse data collection system, was repealed by Stats.1977, c. 1252, p. 4501, § 548, operative
July 1, 1978.  See Health and Safety Code § 11867.

§ 4333.5. Use of facilities; costs 

(a) The department shall encourage the counties to use state hospital facilities, in addition to utilizing state
hospital beds pursuant to contract, for additional treatment programs through contracts, on either an individual
county or regional basis.

(b) For purposes of contracts entered into through encouragement provided by the department pursuant to
subdivision (a), costs shall be based on the actual costs to the state, and shall be prorated on an annual lease
basis.

CREDIT(S)
(Added by Stats.1992, c. 1374 (A.B.14), § 9, eff. Oct. 28, 1992.)

§ 4334. Catalogue of state hospital services; county involvement in planning 

     •     Historical Notes

By July 1, 1992, the State Department of Mental Health, in collaboration with counties, shall do all of the
following:

(a) Prepare and publish a catalogue of available state hospital services.  The catalogue shall be updated



annually.

(b) Develop a process by which a county or group of counties constituting the primary user of a particular
hospital may, upon their request individually, or through selected representatives, participate in long-range
planning and program development to ensure the provision of appropriate services.

(c) Ensure direct county involvement in admission to, and discharge from, beds contracted for patients under
Part 1 (commencing with Section 5000) of Division 5.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 50, eff. June 30, 1991.)

Contingency

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see
Historical and Statutory Notes under Welfare and Institutions Code § 5600.

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Another § 4334, added by Stats.1984, c. 1658, § 2, amended by Stats.1988, c. 775, § 3, providing for the

duties of the statewide resources consultant, was repealed by Stats.1992, c. 1374 (A.B.14), § 6, eff.
Oct. 28, 1992.  See Welfare and Institutions Code § 4364.

Former § 4334, added by Stats.1981, c. 714, § 467, derived from Health and Safety Code former §
447.3, added by Stats.1979, c. 1058, § 2, relating to establishment of the pilot project, was repealed
by Stats.1984, c. 1658, § 1, eff. Sept. 30, 1984.

Former § 4334, added by Stats.1972, c. 1255, p. 2471, § 19, providing for a mass media drug education
program, was repealed by Stats.1977, c. 1252, p. 4501, § 548, operative July 1, 1978.  See Health
and Safety Code § 11868.

§ 4335. Other arrangements for delivery of services 

     •     Historical Notes

Nothing in this chapter is intended to prevent the department from entering into innovative arrangements with
counties for delivery of state hospital services.  The Director of Mental Health may contract with a county, or
group of counties, for excess state hospital space for purposes of staffing and operating their own program.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 50, eff. June 30, 1991.)

Contingency

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see
Historical and Statutory Notes under Welfare and Institutions Code § 5600.

Historical Notes

Historical And Statutory Notes

1998 Main Volume



Another § 4335, added by Stats.1984, c. 1658, § 2, providing the criteria for selection of the statewide
resources consultant, was repealed by Stats.1992, c. 1374 (A.B.14), § 6, eff. Oct. 28, 1992.  See
Welfare and Institutions Code § 4365.

Former § 4335, added by Stats.1981, c. 714, § 467, derived from Health and Safety Code former §
447.4, added by Stats.1979, c. 1058, § 2, relating to priorities in choice of nonprofit community
agency to conduct the project, was repealed by Stats.1984, c. 1658, § 1, eff. Sept. 30, 1984.

Former § 4335, added by Stats.1972, c. 1255, p. 2471, § 19, providing for development of a program
evaluation device or methodology and evaluation of state-supported narcotics and drug abuse
prevention and treatment programs, was repealed by Stats.1977, c. 1252, p. 4501, § 548, operative
July 1, 1978.  See Health and Safety Code § 11869.

Part 3. Departmental Program Initiatives

Chapter 1. Self-Help Programs

§ 4340. Mental health prevention program; establishment of self-help groups 

     •     Historical Notes

The department shall maintain a statewide mental health prevention program directed toward a reduction in the
need for utilization of the treatment system and the development and strengthening of community support and
self-help networks.  The department shall support the establishment of self-help groups, which may be
facilitated by an outside entity, subject to the approval of the hospital administrator, at state hospitals.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 51, eff. June 30, 1991.  Amended by Stats.2002, c. 352 (S.B.1404), §
3.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see Historical and Statutory

Notes under Welfare and Institutions Code § 5600.
Former § 4340, added by Stats.1981, c. 714, § 467, derived from Health and Safety Code former §

447.9, added by Stats.1979, c. 1058, § 2, relating to limitation of project and report to the legislature,
was repealed by Stats.1984, c. 1658, § 1, eff. Sept. 30, 1984.

Chapter 2. Human Resource Development

§ 4341. Human resources development program; implementation; areas of emphasis 

(a) In order to ensure the availability of an adequate number of persons from all disciplines necessary to
implement appropriate and effective services to severely mentally ill persons of all ages and ethnic groups, the



department shall, to the extent resources are available, implement a Human Resources Development Program.

(b) Implementation of the program shall include negotiation with any or all of the following: the University of
California, state colleges, community colleges, private universities and colleges, public and private hospitals,
and public and private rehabilitation, community care, treatment providers, and professional associations, to
arrange affiliations and contracts for educational and training programs to ensure appropriate numbers of
graduates with experience in serving severely mentally ill persons in the most cost-effective programs.

(c) The human resources development effort shall be undertaken with active participation of the California
Conference of Local Mental Health Directors, client and family representatives, and professional and academic
institutions.

(d) The program shall give particular attention to areas of specific expertise where local programs and state
hospitals have difficulty recruiting qualified staff, including programs for forensic persistently severely
mentally ill children and youth, and severely mentally ill elderly persons.  Specific attention shall be given to
ensuring the development of a mental health work force with the necessary bilingual and bicultural skills to
deliver effective service to the diverse population of the state.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 51, eff. June 30, 1991.  Amended by Stats.1991, c. 611 (A.B.1491), §
28, eff. Oct. 7, 1991.)

§ 4341.1. Task force for staffing needs of health, human services, and criminal justice agencies; members;
objectives of task force; progress report 

     •     Historical Notes

(a) The task force funded by Schedule (a) of Item 4440-001-0001 of Section 2.00 of the Budget Act of 2000
(Ch. 52, Stats. 2000) to address and identify options for meeting the staffing needs of state and county health,
human services, and criminal justice agencies shall include a representative from the State Department of
Mental Health, who shall serve as chair, the Secretary of the Health and Human Services Agency or his or her
designee, a representative of the Youth and Adult Correctional Agency, the Secretary for Education or his or
her designee, a representative of the California Mental Health Planning Council, and representatives of the
University of California, including the University of California medical schools and medical residency training
programs, the California State University, the California Community Colleges, the California School Boards
Association, the Association of California School Administrators, the Medical Board of California, the Board of
Behavioral Sciences, the Board of Psychology, the California Mental Health Directors Association, the
California Council of Community Mental Health Agencies, the National Alliance for the Mentally
Ill-California, the California Network of Mental Health Clients, the United Advocates for Children of
California, and the California Alliance of Child and Family Services.  The State Department of Mental Health
shall provide staff to the task force.

(b) The task force shall do all of the following:

(1) Study the shortage of mental health workers in publicly funded mental health services and develop
recommendations for expansion of all of the following:

(A) Programs such as the Human Services Academy currently established by the Mental Health Association of
Los Angeles and the Los Angeles Unified School District to offer high school students education about mental
health problems, services, and information about the meaning and value to society of service in publicly funded
mental health care.

(B) Programs that expand graduate school programs.



(C) Ways to expand the utilization of those who have been consumers of mental health services.

(D) Ways to engage community college students, four-year college undergraduates, and college graduates in
careers leading to mental health service.

(E) Efforts to change the curriculum of programs, undergraduate, graduate, and postgraduate, including medical
residency programs, that could lead to employment in public mental health programs to make sure there is
clinical training and education that complements and supports employment in public mental health programs.

(F) Revisions, as may be necessary, to licensing requirements including recommendations for proposed
legislation, and scope of practice issues that maximize the opportunity to utilize consumers and are consistent
with the types of services likely to be required to serve seriously emotionally disturbed children and severely
mentally ill adults who need a wide array of services as set forth in the children's and adults' systems of care.

(G) Financial supports in the form of stipends, loan forgiveness, or other programs that could be accomplished
through state or federal funds that would further support the need for employment.

(2) Annually quantify the need for different types of providers in different regions of the state including the
cost, positions, and projected future needs.

(3) Evaluate the impact of competition from the private sector on the availability of mental health professionals
in the public sector.

(4) Address other issues of collaboration and coordination between the educational system, the licensing
boards, and the mental health system that are impeding progress in expanding the mental health workforce.

(5) Address issues of collaboration and coordination within the various levels of the educational system that are
impeding progress in expanding the mental health workforce.

(6) Develop recommendations to ensure all of the following:

(A) Two-year and four-year colleges have sufficient capacity to train all the mental health staff needed.

(B) Issues that obstruct development of a career ladder between two-year and four-year schools are eliminated.

(C) Community college programs have clear delineation of both skills and theory that need to be mastered for
each type of position.

(D) There are new certificate programs for psychosocial rehabilitation at the community college level and post
baccalaureate case management.

(7) Examine options for collaboration on curriculum between employees in the public mental health system,
and high schools, community colleges, and undergraduate and graduate education programs.

(c) The task force shall issue a progress report to the Legislature on its findings on or before May 1, 2001, and
shall issue a final report to the Legislature on or before May 1, 2002.

CREDIT(S)
(Added by Stats.2000, c. 814 (S.B.1748), § 2.)

Historical Notes

Historical And Statutory Notes

2000 Legislation
Stats.2000, c. 814 (S.B.1748), § 1, provides:
"The Legislature finds and declares all of the following:
"(a) There is a growing shortage of mental health professionals, and there is a need for more



qualified mental health professionals throughout California.
"(b) Public mental health programs have difficulty recruiting and retaining high quality staff for

rural areas or large populations of low-income and linguistic minority families.
"(c) The rising costs of higher education, coupled with a shift in available financial aid from

scholarships and grants to loans, make loan repayment options an important consideration in a
student's decision to pursue a postsecondary education.

"(d) The availability of financial aid and loan repayment assistance are important considerations for
many students, especially economically disadvantaged students, in making their educational
decisions."

§ 4341.5. Forensic skills; training programs 

In order to ensure an adequate number of qualified psychiatrists and psychologists with forensic skills, the State
Department of Mental Health shall, to the extent resources are available, plan with the University of California,
private universities, and the California Postsecondary Education Commission, for the development of programs
for the training of psychiatrists and psychologists with forensic skills, and recommend appropriate incentive
measures, such as state scholarships.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 51, eff. June 30, 1991.)

Contingency

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see
Historical and Statutory Notes under Welfare and Institutions Code § 5600.

Chapter 4. Primary Intervention Program

§ 4343. Legislative intent; goals 

The Legislature recognizes that prevention and early intervention services have long been slighted in the
community mental health programs and has identified, as a goal of the Bronzan-McCorquodale program, the
prevention of serious mental disorders and psychological problems.  It is the intent of the Legislature to
establish throughout the state a school-based primary intervention program designed for the early detection and
prevention of emotional, behavioral, and learning problems in primary grade children with services provided by
child aides or unpaid volunteers under the supervision of mental health professionals.  The Legislature
recognizes the documented significant improvement of children who have participated in the program over
time.  The goal of the primary intervention program is to help young children derive maximum profit from the
school experience and, in so doing, prevent later-life problems of school failure, unemployment, delinquency,
criminal behavior, and substance abuse.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 51, eff. June 30, 1991.  Amended by Stats.1991, c. 858 (A.B.1635), §
2, eff. Oct. 14, 1991.)

Contingency

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see
Historical and Statutory Notes under Welfare and Institutions Code § 5600.



§ 4344. Development of programs 

Primary intervention programs shall be developed in accordance with the guidelines and principles set forth in
this chapter.  To this end, school districts, publicly funded preschool programs, and local mental health
programs may implement primary intervention programs with available funds, or may jointly apply to the State
Department of Mental Health to be considered for grant programs outlined in this chapter.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 51, eff. June 30, 1991.  Amended by Stats.1991, c. 858 (A.B.1635), §
3, eff. Oct. 14, 1991.)

Contingency

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see
Historical and Statutory Notes under Welfare and Institutions Code § 5600.

§ 4345. Program guidelines 

The Director of Mental Health shall develop guidelines for primary intervention programs in accordance with
the following:

(a) School-based programs shall serve children in grades kindergarten through three.

(b) The programs may serve children beyond grade three who could benefit from the program but the number of
children accepted into the program from grades four and above shall not represent more than 15 percent of the
total number of children served.

(c) The programs may serve children enrolled in a publicly funded preschool program.

(d) The programs shall serve children referred by either a screening process, a teacher, school-based mental
health professionals, other school personnel who have had opportunities to observe children in interpersonal
contacts, or parents.  If a screening process is utilized, behavior rating scales shall constitute the primary
instrument from which referrals to primary intervention programs are made.  To a more limited extent,
observations of children working on structured tasks and standardized projective tests may also be used.

(e) The programs may include a parent involvement component.

(f) Before acceptance of a child into a primary intervention program, parental consent is required.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 51, eff. June 30, 1991.  Amended by Stats.1991, c. 858 (A.B.1635), §
4, eff. Oct. 14, 1991.)

Contingency

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see
Historical and Statutory Notes under Welfare and Institutions Code § 5600.

§ 4346. Program teams; responsibilities; training 

(a) Each primary intervention program shall have a core team consisting of school-based mental health



professionals, including credentialed school psychologists, school counselors, school social workers, or local
mental health program professionals, or a combination thereof, and child aides.

(b) The school-based mental health professionals shall be responsible for accepting referred children into the
program, supervision of the child aides, assignment of a child to an aide, evaluation of progress, and
determination of termination from the program.  The mental health professionals shall supervise the scoring and
interpretation of screening and assessment test data, conduct conferences with parents, and evaluate the
effectiveness of individual aides.

(c) Child aides, under supervision of the school-based mental health professional, shall conduct weekly play
sessions with children served in the primary intervention programs.  Child aides may be salaried school aides,
unpaid volunteers or other persons with time and interest in working with young children, and who may be
provided stipends to meet expenses.

(d) All aides shall undergo a time-limited period of training that is focused on the main intervention strategies
of the particular program and is provided prior to direct contacts with the children served in the primary
intervention programs.  Training shall, at a minimum, include basic child development, crisis intervention,
techniques of nondirective play, other intervention skills appropriate to identified problem areas, and instruction
in utilizing supervision and consultation.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 51, eff. June 30, 1991.  Amended by Stats.1991, c. 858 (A.B.1635), §
5, eff. Oct. 14, 1991; Stats.1992, c. 722 (S.B.485), § 18, eff. Sept. 15, 1992.)

Contingency

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see
Historical and Statutory Notes under Welfare and Institutions Code § 5600.

§ 4347. Referrals 

School districts or publicly funded preschools receiving funds under this chapter shall demonstrate a capability
for referral to appropriate public and private community services.  The referrals shall be made through contacts
with families in response to information regarding the need for referral arising from the child aide sessions.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 51, eff. June 30, 1991.  Amended by Stats.1991, c. 858 (A.B.1635), §
6, eff. Oct. 14, 1991.)

Contingency

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see
Historical and Statutory Notes under Welfare and Institutions Code § 5600.

§ 4348. Grants; program financing 

(a) (1) Subject to the availability of funding each year, the State Department of Mental Health shall award
primary intervention program grants pursuant to a request for proposal consistent with the provisions of this
chapter.

(2) In counties over 100,000 in population, each application shall be the product of a proposal developed jointly
between the local mental health program and a school district or publicly funded preschool.  The grant award



shall be administered by the local mental health program.

(3) In counties 100,000 in population and under, an application may be submitted pursuant to paragraph (2) or
by the county superintendent of schools on behalf of one or more school districts, or by a school district.  If an
application is submitted by the county superintendent of schools or by a school district, the county office of
education or the school district shall administer the grant and the application shall include evidence satisfactory
to the department that adequate mental health training and consultation will be provided at each program site.

(b) Prior to dissemination of a request for proposal, the department shall establish a maximum figure for the
amount of program funds available per project site and for the number of sites that may be funded per school
district or regional area.  The department shall be guided in its decisions by the availability of uncommitted
funds designated for the primary intervention program.

(c) Primary intervention program grants shall be funded from funds appropriated for programs pursuant to Part
4 (commencing with Section 4370) and shall receive first priority for these funds.

(d) Upon approving a primary intervention grant, the State Department of Mental Health shall contract with the
grant recipient to provide a primary intervention program for a period of up to three years.

(e) Costs of a primary intervention program shall be financed on a basis of:

(1) A maximum of 50 percent from primary intervention program grant funds or a maximum established by the
department, whichever is less.

(2) At least 50 percent from a combination of school district or preschool and local mental health program
funds.

(f) The school district or preschool share may be in-kind contributions, including staff, space, equipment,
materials, and reasonable administrative services.

(1) Contributed space to be used for child aide sessions must be comfortable, attractive, and engaging to young
children.  Small individual rooms are preferable.

(2) Space to be used for group meetings and consultation sessions may also be contributed.

(3) Equipment and materials may be contributed if they include items that encourage child participation in
nondirective play.

(g) The local mental health program share may include either the cost of the mental health professionals as
described in subdivision (b) of Section 4346 or the contribution of professional staff to provide case
consultation to the child aides and assistance in child aide training.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 51, eff. June 30, 1991.  Amended by Stats.1991, c. 858 (A.B.1635), §
7, eff. Oct. 14, 1991; Stats.1992, c. 722 (S.B.485), § 19, eff. Sept. 15, 1992.)

Contingency

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see
Historical and Statutory Notes under Welfare and Institutions Code § 5600.

§ 4349. Selection criteria 

The State Department of Mental Health shall, on the basis of applications submitted pursuant to a request for
proposal, select recipients of primary intervention program grants based on the following criteria:



(a) Availability of professional and other program staff with related experience and interest in early
intervention.

(b) Reasonable evidence of future stability of the program and its personnel.

(c) Representation of a wide range of economic, ethnic, and cultural populations.

(d) Demonstration of strong support by the teaching, pupil services, and administrative personnel at the school
or preschool and by the local mental health program.

(e) Assurance that grants would supplement existing local resources.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 51, eff. June 30, 1991.  Amended by Stats.1991, c. 858 (A.B.1635), §
8, eff. Oct. 14, 1991.)

Contingency

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see
Historical and Statutory Notes under Welfare and Institutions Code § 5600.

§ 4349.5. Application of chapter to grants awarded prior to effective date of this section 

Grants that have been awarded prior to the effective date of this section shall continue to be subject to the
provisions of this chapter, including the grant recipient, matching, and eligibility requirements.

CREDIT(S)
(Added by Stats.1992, c. 722 (S.B.485), § 20, eff. Sept. 15, 1992.)

§ 4349.7. Proposals submitted between April 1, 1992, and May 1, 1992, receiving passing score; funding 

Proposals submitted to the department between April 1, 1992, and May 1, 1992, pursuant to Sections 4343 to
4350, inclusive, that received a passing score shall be funded pursuant to Part 4 (commencing with Section
4370).  Those grants shall continue to be subject to this chapter, including the matching and eligibility
requirements.

CREDIT(S)
(Added by Stats.1992, c. 722 (S.B.485), § 21, eff. Sept. 15, 1992.)

§ 4350. Program roles 

     •     Historical Notes

(a) The role of the school district or preschool in each approved primary intervention program shall be to do all
of the following:

(1) Arrange for mental health professionals based at the program site to supervise program staff and procedures.
These persons may be either pupil personnel staff or local mental health program staff.

(2) Recruit and train child aides.

(3) Screen and assess children in accordance with guidelines established by the department.

(4) Provide individual and group play sessions to selected children in accordance with guidelines established by



the department.

(5) Provide space and equipment for child aide sessions with children and for staff meetings.

(6) Establish and maintain program records.

(7) Prepare program reports in accordance with guidelines established by the department.

(8) Submit periodic statements of program grant fund expenditures to the local mental health program for
reimbursement in accordance with the approved program budget.

(b) The role of the local mental health program in each approved jointly proposed primary intervention program
shall be to:

(1) Administer state program grant funds awarded by the department by contracting with the school district or
preschool to provide a primary intervention program in accordance with this chapter and the joint proposal of
the local mental health program and the school district or preschool as approved by the department.

(2) Contribute professional staff to the program to do both of the following:

(A) Assist the school district or preschool in the recruiting and initial training of child aides.

(B) Provide ongoing case consultation and training to the child aides at regular intervals at the program site.

(3) Ensure access to appropriate mental health treatment services available within the county's program for
those children in the program and their families who require services that are beyond the scope and purposes of
the primary intervention program.

(c) The role of the State Department of Mental Health in each approved primary intervention program shall be
to:

(1) (A) Develop a contract with the local mental health program for provision of a primary intervention
program in accordance with this chapter and the joint proposal of the local mental health program and school
district or preschool as approved by the department.

(B) Develop contracts with the county superintendent of schools or a school district for provision of a primary
intervention program in accordance with this chapter and the proposal submitted by the county superintendent
of schools or a school district pursuant to paragraph (3) of subdivision (a) of Section 4348.

(2) Develop contracts with school districts or local mental health programs to permit the establishment of
technical assistance centers to support in the timely and effective implementation of the primary intervention
programs.  Technical assistance centers shall be in districts which have successfully implemented programs
over a period of time.

(3) Disburse program grant funds to the local mental health program or county superintendent of schools or
school district in accordance with terms of the contract.

(4) Conduct visits to each program site at least once during the first year of funding, and thereafter as necessary,
in order to determine compliance with this chapter and the contract and to determine training needs of program
staff.

(5) Provide for periodic training workshops for program staff.

(6) Establish guidelines for program procedures, screening and assessment of children, records, and reports.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 51, eff. June 30, 1991.  Amended by Stats.1991, c. 858 (A.B.1635), §
9, eff. Oct. 14, 1991.)



Contingency

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see
Historical and Statutory Notes under Welfare and Institutions Code § 5600.

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4350, added by Stats.1972, c. 1255, § 19, relating to legislative intent for requirements for

methadone programs, was repealed by Stats.1977, c. 1252, § 548, operative July 1, 1978.  See
Health and Safety Code § 11875.

§ 4350.5. School districts or county superintendents of schools; responsibilities 

(a) School districts or county superintendents of schools proposing to serve as grant recipients pursuant to
paragraph (3) of subdivision (a) of Section 4348 shall perform the functions described in subdivision (a) of
Section 4350.

(b) The county office of education or school district subject to subdivision (a) shall ensure the provision of
adequate initial and ongoing case consultation and training for child aides at regular intervals at each program
site from qualified mental health professionals.

CREDIT(S)
(Added by Stats.1991, c. 858 (A.B.1635), § 10, eff. Oct. 14, 1991.)

§ 4351. Training of personnel 

     •     Historical Notes

The department shall provide for training of program personnel.  Funds for this purpose may be appropriated
under Section 11489 of the Health and Safety Code, through other special funds, or through the state budget.
Training of program personnel may be contracted out to programs designated by the State Department of
Mental Health appropriate to provide these services.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 51, eff. June 30, 1991.  Amended by Stats.1991, c. 858 (A.B.1635), §
11, eff. Oct. 14, 1991.)

Contingency

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see
Historical and Statutory Notes under Welfare and Institutions Code § 5600.

Historical Notes

Historical And Statutory Notes

1998 Main Volume



Former § 4351, added by Stats.1972, c. 1255, § 19, relating to department powers as pertaining to
methadone programs, was repealed by Stats.1977, c. 1252, § 548, operative July 1, 1978.  See
Health and Safety Code § 11876.

§ 4352. Review of programs 

     •     Historical Notes

(a) The State Department of Mental Health shall conduct a review of each primary intervention program at least
once during the first year of funding, and thereafter as necessary.

(b) The purposes of the reviews are program improvement and compliance with the guidelines set forth in this
chapter.  The review procedure shall be adequately flexible for application to primary intervention programs of
varying sizes and models.

(c) The State Department of Mental Health may contract for the conducting of reviews with programs
appropriate for providing these services.  Funds may be appropriated for this purpose pursuant to Section 11489
of the Health and Safety Code, from other special funds, or through the annual Budget Act.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 51, eff. June 30, 1991.  Amended by Stats.1991, c. 858 (A.B.1635), §
12, eff. Oct. 14, 1991.)

Contingency

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see
Historical and Statutory Notes under Welfare and Institutions Code § 5600.

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4352, added by Stats.1972, c. 1255, § 19, relating to department duties as pertaining to

methadone programs, was repealed by Stats.1977, c. 1252, § 548, operative July 1, 1978.  See
Health and Safety Code § 11877.

§ 4352.5. Administrative costs 

Up to 10 percent of the total state funds available annually for the primary intervention program from all
sources may be utilized by the department for administration, training, consultation, and evaluation.

CREDIT(S)
(Added by Stats.1991, c. 858 (A.B.1635), § 13, eff. Oct. 14, 1991.)

Chapter 5. Persons With Acquired Traumatic Brain Injury

§ 4353. Legislative findings and declarations 



     •     Historical Notes

The Legislature finds and declares all of the following:

(a) There is a large population of persons who have suffered traumatic head injuries resulting in significant
functional impairment.

(b) Approximately 80 percent of these injuries have occurred as a direct result of motor vehicle accidents.

(c) There is a lack of awareness of the problems associated with head injury resulting in a significant lack of
services for persons with head injuries, including, but not limited to, in-home and out-of-home services, respite
care, placement programs, counseling, cognitive rehabilitation, transitional living, and vocational rehabilitation
services.

(d) Although there are currently a number of different programs attempting to meet the needs of the persons
with head injuries, there is no clearly defined ultimate responsibility vested in any single state agency.  Nothing
in this section shall be construed to mandate services for persons with acquired traumatic injury through county
and city programs.

(e) There is no programmatic coordination among agencies to facilitate the provision of a continuing range of
services appropriate for persons with traumatic head injuries.

(f) There is a serious gap in postacute care services resulting in incomplete recovery of functional potential.

(g) Due to the problems referred to in this section, the state is not adequately meeting the needs of persons with
head injuries enabling them to return to work and to lead productive lives.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 51, eff. June 30, 1991.  Amended by Stats.1991, c. 611 (A.B.1491), §
30, eff. Oct. 7, 1991.)

Repeal

For repeal of Chapter 5, see Welfare and Institutions Code § 4359.

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4353, added by Stats.1972, c. 1255, § 19, relating to approval of methadone programs, was

repealed by Stats.1977, c. 1252, § 548, operative July 1, 1978.  See Health and Safety Code § 11878.
Derivation: Former § 5564, added by Stats.1988, c. 1292, § 3.

§ 4354. Definitions 

     •     Historical Notes

For purposes of this chapter, the following definitions shall apply:

(a) "Acquired traumatic brain injury" is an injury that is sustained after birth from an external force to the brain
or any of its parts, resulting in cognitive, psychological, neurological, or anatomical changes in brain functions.

(b) "Department" means the State Department of Rehabilitation.



(c) "Director" means the Director of Rehabilitation.

(d)(1) "Vocational supportive services" means a method of providing vocational rehabilitation and related
services that may include prevocational and educational services to individuals who are unserved or
underserved by existing vocational rehabilitation services.

(2) "Extended supported employment services" means ongoing support services and other appropriate services
that are needed to support and maintain an individual with an acquired traumatic brain injury in supported
employment following that individual's transition from support provided as a vocational rehabilitation service,
including job coaching, by the department, as defined in paragraphs (1) and (5) of subdivision (a) of Section
19150.

(e) The following four characteristics distinguish "vocational supportive services" from traditional methods of
providing vocational rehabilitation and day activity services:

(1) Service recipients appear to lack the potential for unassisted competitive employment.

(2) Ongoing training, supervision, and support services must be provided.

(3) The opportunity is designed to provide the same benefits that other persons receive from work, including an
adequate income level, quality of working life, security, and mobility.

(4) There is flexibility in the provision of support which is necessary to enable the person to function effectively
at the worksite.

(f) "Community reintegration services" means services as needed by consumers, designed to develop, maintain,
increase, or maximize independent functioning, with the goal of living in the community and participating in
community life.  These services may include, but are not limited to, providing, or arranging for access to,
housing, transportation, medical care, rehabilitative therapies, day programs, chemical dependency recovery
programs, personal assistance, and education.

(g) "Fund" means the Traumatic Brain Injury Fund.

(h) "Supported living services" means a range of appropriate supervision, support, and training in the
consumer's place of residence, designed to maximize independence.

(i) "Functional assessment" means measuring the level or degree of independence, amount of assistance
required, and speed and safety considerations for a variety of categories, including activities of daily living,
mobility, communication skills, psychosocial adjustment, and cognitive function.

(j) "Residence" means the place where a consumer makes his or her home, that may include, but is not limited
to, a house or apartment where the consumer lives independently, assistive living arrangements, congregate
housing, group homes, residential care facilities, transitional living programs, and nursing facilities.

(k) "Community rehabilitation program" shall have the same meaning as contained in subdivision (5) of Section
705 of Title 29 of the United States Code.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 51, eff. June 30, 1991.  Amended by Stats.1999, c. 1023 (A.B.1492),
§ 2; Stats.2007, c. 676 (A.B.1410), § 1; Stats.2009, c. 439 (A.B.398), § 1.)

Repeal

For repeal of Chapter 5, see Welfare and Institutions Code § 4359.

Contingency

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see



Historical and Statutory Notes under Welfare and Institutions Code § 5600.

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Derivation: Former § 5564.1, added by Stats.1988, c. 1292, § 3.

§ 4354.5. Traumatic brain injuries; legislative findings and intent 

The Legislature finds and declares the following:

(a) Ascertaining the number of Californians who survive traumatic brain injuries is difficult, but the best
estimates are that there are approximately 225,000 survivors who have sustained "closed" or "open" head
injuries.

(b) Traumatic brain injuries have a long-term impact on the survivors, their families, caregivers, and support
systems.

(c) Long-term care consumers experience great differences in service levels, eligibility criteria, and service
availability, resulting in inappropriate and expensive care that fails to be responsive to their needs.

(d) California must develop an action plan with a timetable for implementation to ensure that there will be an
array of appropriate services and assistance funded and administered by a state structure that has a focus and
commitment to integration and coordination.

(e) The state must pursue, in a timely manner, all available sources of federal financial participation, including,
but not limited to, the medicaid home and community-based services waiver program (42 U.S.C. Sec. 1396n(c))
and Part J of Subchapter II of the Public Health Service Act (42 U.S.C. Sec. 280b et seq.).

(f) The department, pursuant to this chapter, has funded and demonstrated, successfully, through four projects
for a postacute continuum-of-care model for adults 18 years of age or older with acquired traumatic brain
injuries, the array of services and assistance that meet the needs of these individuals and their families.

(g) The state shall replicate these models toward developing a statewide system that has as a goal the support of
existing community-based agencies and organizations with a proven record of serving survivors of traumatic
brain injuries.

(h) Implementation of the act that added this section shall be consistent with the state's public policy strategy to
design a coordinated services delivery system pursuant to Article 4.05 (commencing with Section 14139.05) of
Chapter 7 of Part 3 of Division 9.

CREDIT(S)
(Added by Stats.1999, c. 1023 (A.B.1492), § 3.)

Repeal

For repeal of Chapter 5, see Welfare and Institutions Code § 4359.

§ 4354.5. Traumatic brain injuries; legislative findings and intent 



The Legislature finds and declares all of the following:

(a) Traumatic brain injuries have a long-term impact on the survivors, their families, caregivers, and support
systems.

(b) Long-term care consumers experience great differences in service levels, eligibility criteria, and service
availability, resulting in inappropriate and expensive care that fails to be responsive to their needs.

(c) To the maximum extent feasible, the department shall pursue all available sources of federal financial
participation, including, but not limited to, the Medicaid home and community-based services waiver program
(42 U.S.C. Sec. 1396n(c)) and Part J of Subchapter II of the Public Health Service Act (42 U.S.C. Sec. 280b et
seq.).

(d) If new sources of funding are secured which will permit expanding the existing Traumatic Brain Injury
Program, the department shall fund an array of appropriate services and assistance to adults 18 years of age and
older with traumatic brain injuries in those areas of the state with the greatest need.

(e) Implementation of this chapter shall be consistent with the state's public policy strategy to design a
coordinated services delivery system pursuant to Article 4.05 (commencing with Section 14139.05) of Chapter
7 of Part 3 of Division 9.

CREDIT(S)
(Added by Stats.1999, c. 1023 (A.B.1492), § 3.  Amended by Stats.2009, c. 439 (A.B.398), § 2.)

Repeal

For repeal of Chapter 5, see Welfare and Institutions Code § 4359.

§ 4355. Requirements of program administration; department duties 

     •     Historical Notes

(a) On or before January 1, 2012, the department shall determine requirements related to service delivery,
uniform data collection, and other aspects of program administration, in addition to those specified in Section
4357, that service providers participating in the traumatic brain injury program must meet.  This may include,
but is not limited to, the following:

(1) The department may require that service providers be approved as community rehabilitation programs
eligible to serve consumers.

(2) Upon approval of the Medicaid waiver sought pursuant to Section 14132.992, the department may require
that all service providers do both of the following:

(A) Satisfy all applicable eligibility requirements for provision of services under the waiver.

(B) Participate in the waiver and provide extended supported employment services, as defined in paragraph (2)
of subdivision (d) of Section 4354.

(b) On or before January 1, 2013, the department shall do all of the following:

(1) Determine the level of funding necessary to permit a service provider to meet all applicable requirements
and adequately serve its designated service area.

(2) Determine the number of sites that can be supported with available funding.

(3) Solicit applications from organizations interested in and qualified to provide services pursuant to this
chapter, and select those best qualified to do so, with priority given to applicants that have proven experience in
providing effective services to persons with acquired traumatic brain injuries, including, but not limited to,



supported living services, caregiver support, and family and community education.

(c) The department shall meet periodically with traumatic brain injury service providers for discussion of topics,
including, but not limited to, the development and implementation of performance standards and data collection
processes, eligibility requirements, program administration, pursuit of funding, implementation of the Medicaid
waiver, if approved by the federal government, and refinement of the traumatic brain injury continuum of care.

CREDIT(S)
(Added by Stats.2009, c. 439 (A.B.398), § 4.)

Repeal

For repeal of Chapter 5, see Welfare and Institutions Code § 4359.

Historical Notes

Historical And Statutory Notes

2009 Legislation
Former § 4355, added by Stats.1991, c. 89 (A.B.1288), § 51, eff. June 30, 1991, amended by Stats.1999,

c. 1023 (A.B.1492), § 4; Stats.2007, c. 676 (A.B.1410),§ 2, derived from former § 5564.2, added by
Stats.1988, c. 1292, § 3, relating to designation of sites to develop a system of postacute
continuum-of-care models, was repealed by Stats.2009, c. 439 (A.B.398), § 3.

1998 Main Volume
Former § 4355, added by Stats.1972, c. 1255, § 19, relating to body fluid analysis performance criteria,

was repealed by Stats.1977, c. 1252, § 548, operative July 1, 1978.  See Health and Safety Code §
11881.

§ 4355. Project sites; postacute continuum-of-care models 

     •     Historical Notes

(a) The department shall designate sites in order to develop a system of postacute continuum-of-care models for
adults 18 years of age or older with an acquired traumatic brain injury.

(b) The project sites shall coordinate vocational supportive services, community reintegration services, and
supported living services.  The purpose of the project is to demonstrate the effectiveness of a coordinated
service approach that furthers the goal of assisting those persons to attain productive, independent lives which
may include paid employment.

(c) Project sites that are authorized to provide home- and community-based waiver services pursuant to Section
14132.992 shall also provide extended supported employment services, as defined in paragraph (2) of
subdivision (d) of Section 4354.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 51, eff. June 30, 1991.  Amended by Stats.1999, c. 1023 (A.B.1492),
§ 4; Stats.2007, c. 676 (A.B.1410), § 2.)

Repeal

For repeal of Chapter 5, see Welfare and Institutions Code § 4359.

Contingency

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see



Historical and Statutory Notes under Welfare and Institutions Code § 5600.

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4355, added by Stats.1972, c. 1255, § 19, relating to body fluid analysis performance criteria,

was repealed by Stats.1977, c. 1252, § 548, operative July 1, 1978.  See Health and Safety Code §
11881.

Derivation: Former § 5564.2, added by Stats.1988, c. 1292, § 3.

§ 4356. Department shall monitor and evaluate service providers 

     •     Historical Notes

Using data collected consistent with requirements established pursuant to subdivision (a) of Section 4355, the
department shall monitor and evaluate the performance of service providers.

CREDIT(S)
(Added by Stats.2009, c. 439 (A.B.398), § 6.)

Repeal

For repeal of Chapter 5, see Welfare and Institutions Code § 4359.

Historical Notes

Historical And Statutory Notes

1999 Legislation
Former § 4356 was repealed by Stats.1999, c. 1023 (A.B.1492), § 5.
2009 Legislation
Former § 4356, added by Stats.1999, c. 1023 (A.B.1492), § 6, amended by Stats.2001, c. 171 (A.B.430),

§ 20.5, eff. August 10, 2001, derived from former§ 5564.4, added by Stats.1988, c. 1292, § 3,
relating to pilot sites, was repealed by Stats.2009, c. 439 (A.B.398), § 5.

1998 Main Volume
Former § 4356, added by Stats.1972, c. 1255, § 19, relating to body fluid analysis performance criteria,

was repealed by Stats.1977, c. 1252, § 548, operative July 1, 1978.  See Health and Safety Code §
11882.

§ 4356. Pilot sites; additional sites; evaluation; collection of data; report 

     •     Historical Notes

(a) The department shall provide support to the four original pilot sites.

(b)(1) The department shall award and administer grants to four additional sites, to be selected through a
competitive bidding process.  One site shall be within each of the regions listed in Section 4357.2.  It is the
intent of the Legislature that one site be located in a rural area.  Implementation of new project sites shall be
contingent upon the availability of funds, and new project sites shall be selected on an incremental basis as



funds become available.

(2) Priority shall be given to applicants that have proven experience in providing services to persons with an
acquired traumatic brain injury including, but not limited to, supported living services, community reintegration
services, vocational support services, caregiver support, and family and community education.

(3) The department shall convene a working group, established pursuant to Section 4357.1, to assist them in
developing requests for proposals and evaluating bids.  In addition, the department shall use this working group
as an advisory committee in accordance with requirements of Part J of Subchapter II of the Public Health
Service Act (42 U.S.C. Sec. 280b et seq.) in order to pursue available federal funds including, but not limited to,
Section 300d-52 of Title 42 of the United States Code.

(4) Each new site shall be in operation within six months following the grant award.

(5) The four additional sites prescribed by this subdivision shall be established to the extent that the availability
of federal funds or other appropriate funds permit.

(c)(1) The department, with the advice and assistance of the working group, shall develop an independent
evaluation and assist sites in collecting uniform data on all clients.

(2) The evaluation shall test the efficacy, individually and in the aggregate, of the existing and new project sites
in the following areas:

(A) The degree of community reintegration achieved by clients, including their increased ability to
independently carry out activities of daily living, increased participation in community life, and improved living
arrangements.

(B) The improvements in clients' prevocational and vocational abilities, educational attainment, and paid and
volunteer job placements.

(C) Client and family satisfaction with services provided.

(D) Number of clients, family members, health and social service professionals, law enforcement professionals,
and other persons receiving education and training designed to improve their understanding of the nature and
consequences of traumatic brain injury, as well as any documented outcomes of that training and education.

(E) The extent to which participating programs result in reduced state costs for institutionalization or higher
levels of care, if such an estimate can be obtained within the 10 percent of funds allowed for the evaluation.

(3) The department shall expend not more than 10 percent of the annual program amount on the evaluation.
The evaluator shall be chosen by means of competitive bid and shall report to the department.

(4) The evaluator shall make a final report to the Legislature by January 1, 2005.

CREDIT(S)
(Added by Stats.1999, c. 1023 (A.B.1492), § 6.  Amended by Stats.2001, c. 171 (A.B.430), § 20.5, eff. August
10, 2001.)

Repeal

For repeal of Chapter 5, see Welfare and Institutions Code § 4359.

Historical Notes

Historical And Statutory Notes

1999 Legislation
Former § 4356 was repealed by Stats.1999, c. 1023 (A.B.1492), § 5.



2001 Legislation
For all-county letter (ACL) coverage provision relating to Stats.2001, c. 171 (A.B.430), see Historical

and Statutory Notes under Welfare and Institutions Code § 4094.2.
1998 Main Volume
The 1992 amendment of this section by c. 1374 explicitly amended the 1992 amendment of this section

by c. 508.
Former § 4356, added by Stats.1972, c. 1255, § 19, relating to body fluid analysis performance criteria,

was repealed by Stats.1977, c. 1252, § 548, operative July 1, 1978.  See Health and Safety Code §
11882.

Derivation: Former § 5564.4, added by Stats.1988, c. 1292, § 3.

§ 4357. Site requirements 

     •     Historical Notes

(a) The sites shall be able to identify the special needs and problems of clients and the services shall be
designed to meet those needs.

(b) The sites shall match not less than 20 percent of the amount granted, with the exception of funds used for
mentoring.  The required match may be cash or in-kind contributions, or a combination of both, from the sites
or any cooperating agency.  In-kind contributions may include, but shall not be limited to, staff and volunteer
services.

(c) The sites shall provide at least 51 percent of their services under the grant to individuals who are Medi-Cal
eligible or who have no other identified third-party funding source.

(d) The sites shall provide, directly or by arrangement, a coordinated service model to include all of the
following:

(1) Supported living services.

(2) Community reintegration services.

(3) Vocational supportive services.

(4) Information, referral, and, as needed, assistance in identifying, accessing, utilizing, and coordinating all
services needed by individuals with traumatic brain injury and their families.

(5) Public and professional education designed to facilitate early identification of persons with brain injury,
prompt referral of these persons to appropriate services, and improvement of the system of services available to
them.

The model shall be designed and modified with advice from clients and their families, and shall be accessible to
the population in need, taking into account transportation, linguistic, and cultural factors.

(e) The sites shall develop and utilize an individual service plan which will allow clients to move from intensive
medical rehabilitation or highly structured living arrangements to increased levels of independence and
employment.  The goals and priorities of each client shall be an integral part of his or her service plan.

(f) The sites shall seek all third-party reimbursements for which clients are eligible and shall utilize all services
otherwise available to clients at no cost, including vocational rehabilitation services provided by the
Department of Rehabilitation.  However, grantees may utilize grant dollars for the purchase of nonreimbursed
services or services otherwise unavailable to clients.

(g) The sites shall endeavor to serve a population that is broadly representative with regard to race and ethnicity
of the population with traumatic brain injury in their geographical service area, undertaking outreach activities



as needed to achieve this goal.

(h) The sites shall maintain a broad network of relationships with local groups of brain injury survivors and
families of survivors, as well as local providers of health, social, and vocational services to individuals with
traumatic brain injury and their families.  The sites shall work cooperatively with these groups and providers to
improve and develop needed services and to promote a well-coordinated service system, taking a leadership
role as necessary.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 51, eff. June 30, 1991.  Amended by Stats.1999, c. 1023 (A.B.1492),
§ 7.)

Repeal

For repeal of Chapter 5, see Welfare and Institutions Code § 4359.

Contingency

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see
Historical and Statutory Notes under Welfare and Institutions Code § 5600.

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Derivation: Former § 5564.5, added by Stats.1988, c. 1292, § 3.

§ 4357. Duties of service providers 

     •     Historical Notes

(a) Service providers shall identify the needs of consumers and deliver services designed to meet those needs.

(b) Service providers shall match not less than 20 percent of the amount granted, with the exception of funds
used for mentoring.  The required match may be cash or in-kind contributions, or a combination of both, from
the sites or any cooperating agency.  In-kind contributions may include, but shall not be limited to, staff and
volunteer services.

(c) Service providers shall provide at least 51 percent of their services under the grant to individuals who are
Medi-Cal eligible or who have no other identified third-party funding source.

(d)(1) Service providers shall provide, directly or by arrangement, a coordinated service model to include all of
the following:

(A) Supported living services.

(B) Community reintegration services.

(C) Vocational supportive services.

(D) Information, referral, and, as needed, assistance in identifying, accessing, utilizing, and coordinating all
services needed by individuals with traumatic brain injury and their families.

(E) Public and professional education designed to facilitate early identification of persons with brain injury,
prompt referral of these persons to appropriate services, and improvement of the system of services available to



them.

(2) The model shall be designed and modified with advice from consumers and their families, and shall be
accessible to the population in need, taking into account transportation, linguistic, and cultural factors.

(e) Service providers shall develop and utilize an individual service plan which will allow consumers to move
from intensive medical rehabilitation or highly structured living arrangements to increased levels of
independence and employment.  The goals and priorities of each consumer shall be an integral part of his or her
service plan.

(f) Service providers shall seek all third-party reimbursements for which consumers are eligible and shall utilize
all services otherwise available to consumers at no cost, including vocational rehabilitation services provided by
the department.  However, grantees may utilize grant dollars for the purchase of nonreimbursed services or
services otherwise unavailable to consumers.

(g) Service providers shall endeavor to serve a population that is broadly representative with regard to race and
ethnicity of the population with traumatic brain injury in their geographical service area, undertaking outreach
activities as needed to achieve this goal.

(h) Service providers shall maintain a broad network of relationships with local groups of brain injury survivors
and families of survivors, as well as local providers of health, social, and vocational services to individuals with
traumatic brain injury and their families.  The sites shall work cooperatively with these groups and providers to
improve and develop needed services and to promote a well-coordinated service system, taking a leadership
role as necessary.

(i) Service providers shall furnish uniform data to the department pursuant to subdivision (a) of Section 4355 as
necessary to monitor and evaluate the program.

(j) Service providers wishing to continue to participate in the program after July 1, 2013, shall, by that date, be
in compliance with additional eligibility requirements established by the department pursuant to Section 4355.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 51, eff. June 30, 1991.  Amended by Stats.1999, c. 1023 (A.B.1492),
§ 7; Stats.2009, c. 439 (A.B.398), § 7.)

Repeal

For repeal of Chapter 5, see Welfare and Institutions Code § 4359.

Contingency

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see
Historical and Statutory Notes under Welfare and Institutions Code § 5600.
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Derivation: Former § 5564.5, added by Stats.1988, c. 1292, § 3.

§ 4357.1. Working group; members; compensation; consultation with department; contracts 

     •     Research References



(a) The department shall convene a working group including the following persons as selected by the director:

(1) A survivor currently using services in the program.

(2) Two family members of persons surviving traumatic brain injuries, one of whom shall be a family member
of a person with significant disabilities resulting from injuries.

(3) A representative of the Brain Injury Association of California.

(4) A representative of each of the existing sites.

(5) A representative of the Caregiver Resource Centers.

(6) A representative of the California Foundation for Independent Living Centers.

(7) A representative of the Public Interest Center for Long-term Care.

(8) A representative of the California Rehabilitation Association.

(9) A member from a survivor's organization.

(10) Representatives of the Department of Rehabilitation and the State Department of Health Services and
others as determined by the director.

(b) Members of the working group shall participate without compensation.  The working group may be
reimbursed by the department for expenses related to the meetings, as determined by the director.

(c) The department shall consult with the working group on the following, as determined by the director:

(1) Development of the evaluation instrument and plan.

(2) Selection and development of the four new sites.

(3) Progress reports and input from participating state or local agencies and the public.

(4) Project implementation, achievements, and recommendations regarding project improvement.

(5) Development of recommended strategies and guidelines for accident prevention and training of peace
officers in awareness of brain injury issues.  These recommendations shall be made available for use by the
department, project sites, other state agencies, and other appropriate entities.

(6) A recommended plan including financial requirements for expansion of the project to all regions of the state
to be completed and issued by January 1, 2003.

(d) Contracts awarded pursuant to this part and Part 4 (commencing with Section 4370), including contracts
required for administration or ancillary services in support of programs, shall be exempt from the requirements
of the Public Contract Code and the State Administrative Manual, and from approval by the Department of
General Services.

CREDIT(S)
(Added by Stats.1999, c. 1023 (A.B.1492), § 8.)

Repeal

For repeal of Chapter 5, see Welfare and Institutions Code § 4359.
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Cross References



Medi-Cal benefits program, home-based and community-based services waiver application or state
plan amendment, development process, see Welfare and Institutions Code § 14132.99.

§ 4357.1. Grants for service providers 

     •     Research References

(a) The department may make grants from the funds in the Traumatic Brain Injury Fund, established in Section
4358, to service providers for the purpose of carrying out the programs detailed in this chapter.

(b) Contracts or grants awarded pursuant to this chapter, including contracts required for administration or
ancillary services in support of programs, shall be exempt from the requirements of the Public Contract Code
and the State Administrative Manual, and from approval by the Department of General Services.

(c) Grants awarded to service providers pursuant to this chapter shall be subject to open competition every three
years, unless the department elects to extend one or more grants and delay competition for those grants by a
maximum of two additional years.

CREDIT(S)
(Added by Stats.1999, c. 1023 (A.B.1492), § 8.  Amended by Stats.2009, c. 439 (A.B.398), § 8.)

Repeal

For repeal of Chapter 5, see Welfare and Institutions Code § 4359.

Research References

Cross References

Medi-Cal benefits program, home-based and community-based services waiver application or state
plan amendment, development process, see Welfare and Institutions Code § 14132.99.

§ 4358. Traumatic brain injury fund 

     •     Historical Notes

There is hereby created in the State Treasury the Traumatic Brain Injury Fund, the moneys in which may, upon
appropriation by the Legislature, be expended for the purposes of this chapter.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 51, eff. June 30, 1991.)

Repeal

For repeal of Chapter 5, see Welfare and Institutions Code § 4359.
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For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see
Historical and Statutory Notes under Welfare and Institutions Code § 5600.

Historical Notes



Historical And Statutory Notes
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Derivation: Former § 5564.6, added by Stats.1988, c. 1292, § 3.

§ 4358.5. Traumatic brain injury fund; matching federal funds 

     •     Research References

Funds deposited into the Traumatic Brain Injury Fund pursuant to paragraph (8) of subdivision (f) of Section
1464 of the Penal Code may be matched by federal vocational rehabilitation services funds for implementation
of the Traumatic Brain Injury program pursuant to this chapter.  However, this matching of funds shall occur
only to the extent it is permitted by other state and federal law, and to the extent the matching of funds would be
consistent with the policies and priorities of the department.

CREDIT(S)
(Added by Stats.1999, c. 1023 (A.B.1492), § 10.  Amended by Stats.2007, c. 676 (A.B.1410), § 3; Stats.2009, c.
439 (A.B.398), § 10.)

Repeal

For repeal of Chapter 5, see Welfare and Institutions Code § 4359.
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Medi-Cal benefits program, home-based and community-based services waiver application or state
plan amendment, legislative intent, see Welfare and Institutions Code § 14132.99.

§ 4359. Duration of chapter 

     •     Historical Notes

This chapter shall remain in effect until July 1, 2012, and as of that date is repealed, unless a later enacted
statute enacted prior to July 1, 2012, extends or deletes that date.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 51, eff. June 30, 1991.  Amended by Stats.1992, c. 508 (S.B.1457), §
2; Stats.1996, c. 197 (A.B.3483), § 14, eff. July 22, 1996; Stats.1999, c. 1023 (A.B.1492), § 11; Stats.2001, c.
171 (A.B.430), § 20.7, eff. August 10, 2001; Stats.2004, c. 414 (A.B.1794), § 2.)

Historical Notes

Historical And Statutory Notes

2001 Legislation
For all-county letter (ACL) coverage provision relating to Stats.2001, c. 171 (A.B.430), see Historical

and Statutory Notes under Welfare and Institutions Code § 4094.2.
1998 Main Volume
Severability of provisions of Stats.1996, c. 197 (A.B.3483), see Historical and Statutory Notes under

Health and Safety Code § 1797.254.



Derivation: Former § 5564.7, added by Stats.1988, c. 1292, § 3, amended by Stats.1990, c. 779
(S.B.1746), § 1.

§ 4359. Duration of chapter 

     •     Historical Notes

This chapter shall remain in effect until July 1, 2019, and as of that date is repealed, unless a later enacted
statute enacted prior to July 1, 2019, extends or deletes that date.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 51, eff. June 30, 1991.  Amended by Stats.1992, c. 508 (S.B.1457), §
2; Stats.1996, c. 197 (A.B.3483), § 14, eff. July 22, 1996; Stats.1999, c. 1023 (A.B.1492), § 11; Stats.2001, c.
171 (A.B.430), § 20.7, eff. August 10, 2001; Stats.2004, c. 414 (A.B.1794), § 2; Stats.2009, c. 439 (A.B.398), §
11.)

Historical Notes

Historical And Statutory Notes

2001 Legislation
For all-county letter (ACL) coverage provision relating to Stats.2001, c. 171 (A.B.430), see Historical

and Statutory Notes under Welfare and Institutions Code § 4094.2.
1998 Main Volume
Severability of provisions of Stats.1996, c. 197 (A.B.3483), see Historical and Statutory Notes under

Health and Safety Code § 1797.254.
Derivation: Former § 5564.7, added by Stats.1988, c. 1292, § 3, amended by Stats.1990, c. 779

(S.B.1746), § 1.

Chapter 6. Conditional Release Program

§ 4360. Forensic Conditional Release Program; establishment; treatment, supervision and services in
community; exemption from state contract requirements; notice to local law enforcement 

     •     Historical Notes     •     Research References

(a) The department shall provide mental health treatment and supervision in the community for judicially
committed persons.  The program established and administered by the department under this chapter to provide
these services shall be known as the Forensic Conditional Release Program and may be used by the department
in accordance with this section to provide services in the community to other patient populations for which the
department has direct responsibility.

(b) The department may provide directly, or through contract with private providers or counties, for these
services, including administrative and ancillary services related to the provision of direct services.  These
contracts shall be exempt from the requirements contained in the Public Contract Code and the State
Administrative Manual, and from approval by the Department of General Services.  Subject to approval by the
department, a county or private provider under contract to the department to provide these services may
subcontract with private providers for those services.

(c) Notwithstanding Section 5328, programs providing services pursuant to this section may inform local law



enforcement agencies of the names and addresses of program participants who reside within that agency's
jurisdiction.  Providing notice under this subdivision does not relieve a person or entity of any statutory duty.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 51, eff. June 30, 1991.  Amended by Stats.1991, c. 611 (A.B.1491), §
32, eff. Oct. 7, 1991; Stats.2010, c. 50 (S.B.1265), § 1.)

Operative Effect

For conditions rendering the provisions of Stats.1991, c. 89 (A.B.1288), inoperative
"in the event of a determination by the Commission on State Mandates . . . or a final

judicial determination . . . that any provision of this act is a state-mandated local
program requiring state reimbursement to a local agency or school district within the

meaning of Section 6 of Article XIII B of the California Constitution", see Stats.1991, c.
89 (A.B.1288), § 209, as amended by Stats.1993, c. 728 (A.B.1728), § 6.

Historical Notes

Historical And Statutory Notes

1998 Main Volume
For conditions rendering the provisions of Stats.1991, c. 89 (A.B.1288), inoperative, see Historical and

Statutory Notes under Welfare and Institutions Code § 5600.
Former Notes
Former § 4360, added by Stats.1972, c. 1255, § 19, relating to methadone program body fluids testing,

was repealed by Stats.1977, c. 1252, § 548, operative July 1, 1978.  See Health and Safety Code §
11885.

Research References

Cross References

"Judicially committed" defined for purposes of this Division, see Welfare and Institutions Code §
5008.1.

Chapter 7. Comprehensive Act For Families And Caregivers Of Brain-Impaired Adults

§ 4362. Legislative findings 

     •     Historical Notes

The Legislature finds all of the following:

(a) That state public policy discriminates against adults with brain damage or degenerative brain disease, such
as Alzheimer's disease.  This damage or disease is referred to as "brain impairments" in this chapter.

(b) That the Legislature has declared state public policy and accepted responsibility to ensure that persons under
the age of 18 years who are developmentally disabled pursuant to Division 4.5 (commencing with Section
4500), receive services necessary to meet their needs, which are often similar to those of persons who suffer
from brain impairments.



(c) That persons over the age of 18 who sustain brain impairment have a variety of program and service needs
for which there is no clearly defined, ultimate responsibility vested in any single state agency and for which
there are currently a number of different programs attempting to meet their needs.

(d) That the lack of clearly defined ultimate responsibility has resulted in severe financial liability and physical
and mental strain on brain-impaired persons, their families, and caregivers.

(e) That terminology and nomenclature used to describe brain impairments are varied and confusing, in part
because of different medical diagnoses and professional opinions, as well as differences in terminology used by
the various funding sources for programs and services.  Uniformity is required in order to ensure that
appropriate programs and services are available throughout the state to serve these persons.

(f) That the term "brain damage" covers a wide range of organic and neurological disorders, and that these
disorders, as identified below, are not necessarily to be construed as mental illnesses.  These disorders include,
but are not limited to, all of the following:

(1) Progressive, degenerative, and dementing illnesses, including, but not limited to, presenile and senile
dementias, Alzheimer's disease, multiinfarct disease, Pick's disease, and Kreutzfeldt-Jakob's disease.

(2) Degenerative diseases of the central nervous system that can lead to dementia or severe brain impairment,
including, but not limited to, epilepsy, multiple sclerosis, Parkinson's disease, amyotrophic lateral sclerosis
(ALS), and hereditary diseases such as Huntington's disease.

(3) Permanent damage caused by cerebrovascular accidents more commonly referred to as "strokes," including,
but not limited to, cerebral hemorrhage, aneurysm, and embolism.

(4) Posttraumatic, postanoxic, and postinfectious damage caused by incidents, including, but not limited to,
coma, accidental skull and closed head injuries, loss of oxygen (anoxia), and infections such as encephalitis,
herpes simplex, and tuberculosis.

(5) Permanent brain damage or temporary or progressive dementia as a result of tumors (neoplasm),
hydrocephalus, abscesses, seizures, substance toxicity, and other disorders.

(g) That brain damage frequently results in functional impairments that adversely affect personality, behavior,
and ability to perform daily activities.  These impairments cause dependency on others for care and
decisionmaking.  The manifestations of brain damage include impairments of memory, cognitive ability,
orientation, judgment, emotional response, and social inhibition.  Brain damage can strike anyone regardless of
age, race, sex, occupation, or economic status.

(h) That Family Survival Project for Brain-Damaged Adults of San Francisco, a three-year pilot project
established pursuant to former Chapter 4 (commencing with Section 4330), has demonstrated that the most
successful, cost-effective service model is one which allows a nonprofit community agency to provide a full
array of support services to families that have a member who suffers from a brain impairment.  This agency
provides direct services, coordinates existing resources, and assists in the development of new programs and
services on a regional basis.

(i) That respite care services provide a combination of time-limited, in-home, and out-of-home services that
significantly decrease the stress of family members and increase their ability to maintain a brain-impaired
person at home at less cost than other alternatives.  This ability is further increased when complemented by case
planning, care training, and other support services for family members.

(j) That, since 1977, the State Department of Mental Health has attempted to identify service gaps and
determine a cost-effective, feasible approach to funding and providing services to brain-damaged adults, their
families, and caregivers.  That department has the experience of offering more in the continuum of programs
and services than any other state agency and is willing to continue in the lead state agency capacity.

(k) That providing services to brain-impaired adults, and to their families and caregivers, requires the



coordinated services of many state departments and community agencies to ensure that no gaps occur in
communication, in the availability of programs, or in the provision of services.  Although the services may
include mental health interventions, they cannot be met solely by services of the State Department of Mental
Health.

CREDIT(S)
(Added by Stats.1992, c. 1374 (A.B.14), § 13, eff. Oct. 28, 1992.)
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11887.

Derivation: Former § 4330, added by Stats.1984, c. 1658, § 2.

§ 4362.5. Definitions 

     •     Historical Notes

As used in this chapter:

(a) "Brain damage," "degenerative brain diseases," and "brain impairment" mean significant destruction of brain
tissue with resultant loss of brain function.  Examples of causes of the impairments are Alzheimer's disease,
stroke, traumatic brain injury, and other impairments described in subdivision (f) of Section 4330.

(b) "Brain-impaired adult" means a person whose brain impairment has occurred after the age of 18.

(c) "Respite care" means substitute care or supervision in support of the caregiver for the purposes of providing
relief from the stresses of constant care provision and so as to enable the caregiver to pursue a normal routine
and responsibilities.  Respite care may be provided in the home or in an out-of-home setting, such as day care
centers or short-term placements in inpatient facilities.

(d) "Family member" means any relative or court appointed guardian or conservator who is responsible for the
care of a brain-impaired adult.

(e) "Caregiver" means any unpaid family member or individual who assumes responsibility for the care of a
brain-impaired adult.

CREDIT(S)
(Added by Stats.1992, c. 1374 (A.B.14), § 13, eff. Oct. 28, 1992.)
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Derivation: Former § 4331, added by Stats.1984, c. 1658, § 2, amended by Stats.1988, c. 775, § 1.5.

§ 4363. Administration; standards and procedures 



     •     Historical Notes

The director shall administer this chapter and establish standards and procedures, as the director deems
necessary in carrying out the provisions of this chapter.  The standards and procedures are not required to be
adopted as regulations pursuant to the Administrative Procedure Act (Chapter 3.5 (commencing with Section
11340) of Part 1 of Division 3 of Title 2 of the Government Code).

CREDIT(S)
(Added by Stats.1992, c. 1374 (A.B.14), § 13, eff. Oct. 28, 1992.)
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Former § 4363, added by Stats.1972, c. 1255, § 19, relating to methadone program body fluids testing,

was repealed by Stats.1977, c. 1252, § 548, operative July 1, 1978.  See Health and Safety Code §
11888.

Derivation: Former § 4332, added by Stats.1984, c. 1658, § 2.

§ 4363.5. Director's duties 

     •     Historical Notes

The director shall do both of the following:

(a) Contract with a nonprofit community agency meeting the requirements of this chapter to act as the
Statewide Resources Consultant, to be selected through a bid procedure.

(b) With the advice of the Statewide Resources Consultant and within four years from the effective date of this
chapter, contract with nonprofit community resource agencies, selected in a manner determined by the director,
to establish regionally based resource centers in order to ensure the existence of an array of appropriate
programs and services for brain-impaired adults.  Each resource center shall place a high priority on utilizing
community resources in creating opportunities for families to maintain a brain-impaired adult at home when
possible and in other community-based alternatives when necessary.

CREDIT(S)
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§ 4364. Statewide resources consultant; duties 

     •     Historical Notes



The Statewide Resources Consultant shall do all of the following:

(a) Serve as the centralized information and technical assistance clearinghouse for brain-impaired adults, their
families, caregivers, service professionals and agencies, and volunteer organizations, and in this capacity may
assist organizations that serve families with adults with Huntington's disease and Alzheimer's disease by
reviewing data collected by those organizations in their efforts to determine the means of providing high-quality
appropriate care in health facilities and other out-of-home placements; and shall disseminate information,
including, but not limited to, the results of research and activities conducted pursuant to its responsibilities set
forth in this chapter as determined by the director, and which may include forwarding quality of care and
related information to appropriate state departments for consideration.

(b) Work closely and coordinate with organizations serving brain-impaired adults, their families, and caregivers
in order to ensure, consistent with requirements for quality of services as may be established by the director,
that the greatest number of persons are served and that the optimal number of organizations participate.

(c) Develop and conduct training that is appropriate for a variety of persons, including, but not limited to, all of
the following:

(1) Families.

(2) Caregivers and service professionals involved with brain-impaired adults.

(3) Advocacy and self-help family and caregiver support organizations.

(4) Educational institutions.

(d) Provide other training services, including, but not limited to, reviewing proposed training curricula
regarding the health, psychological, and caregiving aspects of individuals with brain damage as defined in
subdivision (f) of Section 4362.  The proposed curricula may be submitted by providers or statewide
associations representing individuals with brain damage, their families, or caregivers.

(e) Provide service and program development consultation to resource centers and to identify funding sources
that are available.

(f) Assist the appropriate state agencies in identifying and securing increased federal financial participation and
third-party reimbursement, including, but not limited to, Title XVIII (42 U.S.C. Sec. 1395 and following) and
Title XIX (42 U.S.C. Sec. 1396 and following) of the federal Social Security Act.

(g) Conduct public social policy research based upon the recommendations of the Director of Mental Health.

(h) Assist the director, as the director may require, in conducting directly, or through contract, research in brain
damage epidemiology and data collection, and in developing a uniform terminology and nomenclature.

(i) Assist the director in establishing criteria for, and in selecting resource centers and in designing a
methodology for, the consistent assessment of resources and needs within the geographic areas to be serviced
by the resource centers.

(j) Conduct conferences, as required by the director, for families, caregivers, service providers, advocacy
organizations, educational institutions, business associations, community groups, and the general public, in
order to enhance the quality and availability of high-quality, low-cost care and treatment of brain-impaired
adults.

(k) Make recommendations, after consultation with appropriate state department representatives, to the Director
of Mental Health and the Secretary of Health and Welfare for a comprehensive statewide policy to support and
strengthen family caregivers, including the provision of respite and other support services, in order to
implement more fully this chapter.  The Statewide Resources Consultant shall coordinate its recommendations
to assist the Health and Welfare Agency to prepare its report on long-term care programs pursuant to Chapter



1.5 (commencing with Section 100145) of Part 1 of Division 101 of the Health and Safety Code.

(l) Conduct an inventory and submit an analysis of California's publicly funded programs serving family
caregivers of older persons and functionally impaired adults.

CREDIT(S)
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§ 4364.5. Statewide resources consultant; duties regarding respite care 
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The Statewide Resources Consultant, pursuant to subdivision (c) of Section 4362.5, shall do the following:

(a) Develop respite care training materials, with consultation by other appropriate organizations including the
California Association of Homes for the Aging, and under the direction of the director, for distribution to all
resource centers established under this chapter.

(b) Provide the respite care training materials described in subdivision (a) to other appropriate state entities,
including the Department of Aging, the State Department of Health Services, and the State Job Training
Coordinating Council, for distribution to their respective services and programs.

(c) Pursuant to the requirements of Section 4365.5, report on the utilization of the respite care training
materials, developed pursuant to subdivision (a), by all the resource centers for the period ending December 31,
1990, only, and make recommendations for the future use of these materials.
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Lifespan Respite Care Act of 2006, see 42 U.S.C.A. § 300ii et seq.

§ 4365. Statewide resources consultant; criteria for selection 

     •     Historical Notes

In choosing an appropriate nonprofit community agency to act as the Statewide Resources Consultant, the
director shall give priority to an agency which meets both of the following:

(a) An agency that has a proven record of experience in providing information, technical assistance and direct
services to adults with all types of brain impairments, their families, and caregivers.

(b) An agency that includes family members and caregivers of brain-impaired adults on its board of directors.

CREDIT(S)
(Added by Stats.1992, c. 1374 (A.B.14), § 13, eff. Oct. 28, 1992.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4365, added by Stats.1972, c. 1255, § 19, relating to methadone program body fluids testing,

was repealed by Stats.1977, c. 1252, § 548, operative July 1, 1978.  See Health and Safety Code §
11890.

Derivation: Former § 4335, added by Stats.1984, c. 1658, § 2.

§ 4365.5. Progress reports; annual report 

     •     Historical Notes     •     Research References

(a) The Statewide Resources Consultant shall submit progress reports on its activities as required by the
director.  These reports shall include, but not be limited to, a summary and evaluation of the activities of the
resource centers.  Client, caregiver, service, and cost data shall be provided for each operating resource center.

(b) The department, in consultation with the Statewide Resources Consultant, shall report to the Legislature
annually on the effectiveness of the resource centers.  The report shall be submitted within six months after the
end of each fiscal year.  The evaluation shall include, but not be limited to, all of the following:

(1) The costs and amount of each type of service provided.

(2) An assessment of the nature and extent of the demand for services which provide respite, and an evaluation
of their success in meeting this demand.

(3) Recommendations for improving the effectiveness of the program in deterring the institutionalization of
brain-impaired adults, allowing caregivers to maintain a normal routine and promoting the continuance of
quality care for brain-impaired adults.

(4) Recommendations for ensuring that unmet needs of brain-impaired persons and their families are identified
and addressed with appropriate programs and services.

CREDIT(S)
(Added by Stats.1992, c. 1374 (A.B.14), § 13, eff. Oct. 28, 1992.)



Historical Notes

Historical And Statutory Notes

1998 Main Volume
Derivation: Former § 4336, added by Stats.1984, c. 1658, § 2, amended by Stats.1988, c. 775, § 4.

Research References

Cross References

Public agencies and conditions requiring the preparation or submission of written report with respect
to this section, see Government Code § 7550.5.

§ 4366. Resource centers; functions 

     •     Historical Notes

Resource centers shall serve all of the following functions:

(a) Provide directly or assist families in securing information, advice, and referral services, legal services and
financial consultation, planning and problem-solving consultation, family support services, and respite care
services, as specified in Section 4338.

(b) Provide centralized access to information about, and referrals to, local, state, and federal services and
programs in order to assure a comprehensive approach for brain-impaired adults, their families, and caregivers.
Nothing in this chapter shall prohibit access to services through other organizations which provide similar
programs and services to brain-impaired adults and their families, nor shall other organizations be prevented
from providing these programs and services.

(c) Assist in the identification and documentation of service needs and the development of necessary programs
and services to meet the needs of brain-impaired adults in the geographic area.

(d) Cooperate with the Statewide Resources Consultant and the Director of Mental Health in any activities
which they deem necessary for the proper implementation of this chapter.

(e) Work closely and coordinate with organizations serving brain-impaired adults, their families, and caregivers
in order to ensure, consistent with requirements for quality of services as may be established by the director,
that the greatest number of persons are served and that the optimal number of organizations participate.

CREDIT(S)
(Added by Stats.1992, c. 1374 (A.B.14), § 13, eff. Oct. 28, 1992.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4366, added by Stats.1972, c. 1255, § 19, relating to methadone program body fluids testing,

was repealed by Stats.1977, c. 1252, § 548, operative July 1, 1978.  See Health and Safety Code §
11891.

Derivation: Former § 4337, added by Stats.1984, c. 1658, § 2.



§ 4366.5. Resource centers; governing or advisory boards; selection criteria 

     •     Historical Notes

(a) Agencies designated as resource centers by the director after consultation with the Statewide Resources
Consultant shall include in their governing or advisory boards, or both, as required by the director, persons who
are representative of the ethnic and socioeconomic character of the area served and the client groups served in
the geographic area.

(b) Criteria to be used in selecting resource centers shall include, but not be limited to, the following:

(1) Fiscal stability and sound financial management, including the capability of successful fundraising.

(2) Ability to obtain community support for designation as a resource center with the region recommended by
the director.

(3) Demonstrated ability to carry out the functions specified in Section 4366, particularly in delivering
necessary programs and services to brain-impaired adults as defined in subdivision (c) of Section 4362.

CREDIT(S)
(Added by Stats.1992, c. 1374 (A.B.14), § 13, eff. Oct. 28, 1992.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Derivation: Former § 4338, added by Stats.1984, c. 1658, § 2.

§ 4367. Programs and services; use of funds; direct services 

     •     Historical Notes

Resource centers shall carry out the functions specified in Section 4366 through the administration and
provision of programs and services that reflect the most progressive care and treatment alternatives available for
brain-impaired adults, their families, and caregivers.  These programs and services may be provided directly or
through the establishment of subcontracts as specified in their contract and within the limitations imposed by
budget appropriations.  The department shall make efforts to achieve a goal that not less than 90 percent of the
funds appropriated through contracts with resource centers shall be utilized for direct services, including, but
not limited to, the following:

(a) Information, advice, and referral and family support services, including, but not limited to, all of the
following:

(1) Information and counseling about diagnostic procedures and resources.

(2) Long-term care planning and consultation.

(3) Legal and financial resources, consultation, and representation.

(4) Mental health interventions.

(5) Caregiving techniques.



(b) Respite care services through the flexible and creative use of existing local resources, including, but not
limited to, all of the following:

(1) In-home care.

(2) Adult day health and social day care services.

(3) Foster and group care.

(4) Temporary placement in a community or health facility.

(5) Transportation.

(c) Training and education programs for brain-impaired adults, their family members, caregivers, and service
providers that will lead to the high-quality, low-cost care and treatment of service clients.

CREDIT(S)
(Added by Stats.1992, c. 1374 (A.B.14), § 13, eff. Oct. 28, 1992.)

Historical Notes

Historical And Statutory Notes
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Former § 4367, added by Stats.1972, c. 1255, § 19, relating to methadone program body fluids testing,

was repealed by Stats.1977, c. 1252, § 548, operative July 1, 1978.  See Health and Safety Code §
11892.

Derivation: Former § 4338.5, added by Stats.1984, c. 1658, § 2.

§ 4367.5. Client eligibility 

     •     Historical Notes

The director shall establish criteria for client eligibility, including financial liability, pursuant to Section 4368.
However, persons eligible for services provided by regional centers or the State Department of Developmental
Services are not eligible for services provided under this chapter.  Income shall not be the sole basis for client
eligibility.  The director shall assume responsibility for the coordination of existing funds and services for
brain-impaired adults, and for the purchase of respite care, as defined in subdivision (c) of Section 4362.5, with
other departments that may serve brain-impaired adults, including the Department of Rehabilitation, the State
Department of Health Services, the State Department of Social Services, the State Department of
Developmental Services, the Department of Aging, the Office of Statewide Health Planning and Development,
and the State Department of Alcohol and Drug Programs.

CREDIT(S)
(Added by Stats.1992, c. 1374 (A.B.14), § 13, eff. Oct. 28, 1992.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Derivation: Former § 4339, added by Stats.1984, c. 1658, § 2, amended by Stats.1988, c. 775, § 5.

§ 4368. Client contributions 



     •     Historical Notes

Persons receiving services pursuant to this chapter may be required to contribute to the cost of services
depending upon their ability to pay, but not to exceed the actual cost thereof.  The criteria for determining client
contributions which may be paid to the resource center under this chapter and standards for their utilization by
the resource center in developing new programs and services shall be determined by the director after
consultation with the Statewide Resources Consultant.

CREDIT(S)
(Added by Stats.1992, c. 1374 (A.B.14), § 13, eff. Oct. 28, 1992.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 4368, added by Stats.1972, c. 1255, § 19, relating to methadone program body fluids testing,

was repealed by Stats.1977, c. 1252, § 548, operative July 1, 1978.  See Health and Safety Code §
11893.

Derivation: Former § 4339.5, added by Stats.1984, c. 1658, § 2.

§ 4368.5. Funding 

     •     Historical Notes

In considering total service funds available for the project, the director shall utilize funding available from
appropriate state departments, including, but not limited to: the State Department of Health Services, the State
Department of Social Services, the Department of Rehabilitation, the Department of Aging, and the State
Department of Alcohol and Drug Programs.  The director in conjunction with the Statewide Resources
Consultant shall coordinate his or her activities with the implementation of the Torres-Felando Long-Term Care
Reform Act (Chapter 1453, Statutes of 1982) in order to further the goal of obtaining comprehensive,
coordinated public policy and to maximize the availability of funding for programs and services for persons
with brain impairments.

CREDIT(S)
(Added by Stats.1992, c. 1374 (A.B.14), § 13, eff. Oct. 28, 1992.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Derivation: Former § 4339.6, added by Stats.1984, c. 1658, § 2.

Chapter 8. State Program Of Problem Gambling

§ 4369. Office of Problem and Pathological Gambling; creation 



     •     Historical Notes

There is within the State Department of Alcohol and Drug Programs, the Office of Problem and Pathological
Gambling.

CREDIT(S)
(Added by Stats.1997, c. 867 (S.B.8), § 61.  Amended by Stats.2003, c. 210 (A.B.673), § 3, eff. Aug. 11, 2003.)

Historical Notes

Historical And Statutory Notes

2003 Legislation
Section 9 of Stats.2003, c. 210 (A.B.673) provides:
"SEC. 9. The sum of fifty million five hundred sixty-eight thousand seven hundred eighty-seven

dollars and ninety-nine cents ($50,568,787.99) is hereby transferred from the Indian Gaming
Special Distribution Fund to the Indian Gaming Revenue Sharing Trust Fund and is hereby
appropriated from that fund to the California Gambling Control Commission for distribution to
each eligible recipient Indian Tribe pursuant to subdivision (c) of Section 12012.90 of the
Government Code."

Governor Davis issued the following signing message regarding Stats.2003, c. 210 (A.B.673):
"To the Members of the California Legislature:
"I am signing AB 673 (Horton/ Burton), which appropriates $50,568,787.99 from the Indian Gaming

Special Distribution Fund (SDF) to cover shortfalls that have occurred in the Indian Gaming
Revenue Sharing Trust Fund (RSTF), and establishes the Office of Problem and Pathological
Gambling within the Department of Alcohol and Drug Programs.

"Four years ago, I signed compacts that for the first time in the nation benefited gaming and non-gaming
tribes.  Specifically under the compacts, each tribe with less than 350 machines is eligible to receive
up to $1.1 million from the RSTF.  Unfortunately, there has not been enough money in the RSTF to
reach that amount.  Under this bill, we are transferring enough money from the SDF into the RSTF
to achieve that goal.

"Californians voted twice to help Native Americans move towards enhancing their economic
opportunities.  This legislation furthers the will of voters to assist California's federally recognized
Native American tribes in their quest to gain self-sufficiency.  As such, I am pleased to sign this
legislation.

"Sincerely,
"GRAY DAVIS"
1998 Main Volume
Provisional licenses, administrative or judicial proceedings, application of Business and Professions

Code §§ 19852 and 19852A, and powers and duties of division and board relating to Stats.1997, c.
867 (S.B.8), see Historical and Statutory Notes under Business and Professions Code § 19800.

Former § 4369, added by Stats.1972, c. 1255, § 19, relating to methadone program body fluids testing,
was repealed by Stats.1977, c. 1252, § 548, operative July 1, 1978.  See Health and Safety Code §
11894.

§ 4369.1. Definitions 

     •     Historical Notes

As used in this chapter, the following definitions shall apply:



(a) "Department" means the State Department of Alcohol and Drug Programs.

(b) "Office" means the Office of Problem and Pathological Gambling.

(c) "Pathological gambling disorder" means a progressive mental disorder meeting the diagnostic criteria set
forth by the American Psychiatric Association's Diagnostic and Statistical Manual, Fourth Edition.

(d) "Problem gambling" means participation in any form of gambling to the extent that it creates a negative
consequence to the gambler, the gambler's family, place of employment, or community.  This includes patterns
of gambling and subsequent related behaviors that compromise, disrupt, or damage personal, family,
educational, financial, or vocational interests.  The problem gambler does not meet the diagnostic criteria for
pathological gambling disorder.

(e) "Problem gambling prevention programs" means programs designed to reduce the prevalence of problem
and pathological gambling among California residents.  These programs shall include, but are not limited to,
public education and awareness, outreach to high-risk populations, early identification and responsible
gambling programs.

CREDIT(S)
(Added by Stats.1997, c. 867 (S.B.8), § 61.  Amended by Stats.2003, c. 210 (A.B.673), § 4, eff. Aug. 11, 2003.)

Historical Notes

Historical And Statutory Notes

2003 Legislation
Section 9 of Stats.2003, c. 210 (A.B.673) provides:
"SEC. 9. The sum of fifty million five hundred sixty-eight thousand seven hundred eighty-seven

dollars and ninety-nine cents ($50,568,787.99) is hereby transferred from the Indian Gaming
Special Distribution Fund to the Indian Gaming Revenue Sharing Trust Fund and is hereby
appropriated from that fund to the California Gambling Control Commission for distribution to
each eligible recipient Indian Tribe pursuant to subdivision (c) of Section 12012.90 of the
Government Code."

For Governor's signing message regarding Stats.2003, c. 210 (A.B.673), see Historical and Statutory
Notes under Welfare and Institutions Code § 4369.

1998 Main Volume
Provisional licenses, administrative or judicial proceedings, application of Business and Professions

Code §§ 19852 and 19852A, and powers and duties of division and board relating to Stats.1997, c.
867 (S.B.8), see Historical and Statutory Notes under Business and Professions Code § 19800.

§ 4369.2. Problem gambling prevention program; contents and requirements of program; treatment
services for problem and pathological gamblers; information availability 

     •     Historical Notes     •     Research References

(a) The office shall develop a problem gambling prevention program, which shall be the first priority for
funding appropriated to this office.  The prevention program shall be based upon the allocation priorities
established by the department and subject to funding being appropriated for the purpose of this subdivision, and
shall consist of all of the following:

(1) A toll-free telephone service for immediate crisis management and containment with subsequent referral of
problem and pathological gamblers to health providers who can provide treatment for gambling related
problems and to self-help groups.



(2) Public awareness campaigns that focus on prevention and education among the general public including, for
example, dissemination of youth oriented preventive literature, educational experiences, and public service
announcements in the media.

(3) Empirically driven research programs focusing on epidemiology/prevalence, etiology/causation, and best
practices in prevention and treatment.

(4) Training of health care professionals and educators, and training for law enforcement agencies and nonprofit
organizations in the identification of problem gambling behavior and knowledge of referral services and
treatment programs.

(5) Training of gambling industry personnel in identifying customers at risk for problem and pathological
gambling and knowledge of referral and treatment services.

(b) The office shall develop a program to support treatment services for California residents with problem and
pathological gambling issues.  The program shall be based upon the allocation priorities established by the
department and subject to funding being appropriated for the purposes of this subdivision.  These priorities shall
also be based on the best available existing state programs as well as on continuing research into best practices
and on the needs of California.  The treatment program shall consist of all of the following components:

(1) Treatment services for problem and pathological gamblers and directly involved family members.  These
treatment services will be created through partnerships with established health facilities that can provide
treatment for gambling related problems, substance abuse facilities, and providers.  State funded treatment may
include, but is not limited to, the following: self-administered, home-based educational programs; outpatient
treatment; residential treatment; and inpatient treatment when medically necessary.

(2) A funding allocation methodology that ensures treatment services are delivered efficiently and effectively to
areas of the state most in need.

(3) Appropriate review and monitoring of treatment programs by the director of the office or a designated
institution, including grant oversight and monitoring, standards for treatment, and outcome monitoring.

(4) Treatment efforts shall provide services that are relevant to the needs of a diverse multicultural population
with attention to groups with unique needs, including female gamblers, underserved ethnic groups, the elderly,
and the physically challenged.

(c) The office shall make information available as requested by the Governor and the Legislature with respect to
the comprehensive program.

CREDIT(S)
(Added by Stats.1997, c. 867 (S.B.8), § 61.  Amended by Stats.2003, c. 210 (A.B.673), § 5, eff. Aug. 11, 2003.)

Historical Notes

Historical And Statutory Notes

2003 Legislation
Section 9 of Stats.2003, c. 210 (A.B.673) provides:
"SEC. 9. The sum of fifty million five hundred sixty-eight thousand seven hundred eighty-seven

dollars and ninety-nine cents ($50,568,787.99) is hereby transferred from the Indian Gaming
Special Distribution Fund to the Indian Gaming Revenue Sharing Trust Fund and is hereby
appropriated from that fund to the California Gambling Control Commission for distribution to
each eligible recipient Indian Tribe pursuant to subdivision (c) of Section 12012.90 of the
Government Code."

For Governor's signing message regarding Stats.2003, c. 210 (A.B.673), see Historical and Statutory



Notes under Welfare and Institutions Code § 4369.
1998 Main Volume
Provisional licenses, administrative or judicial proceedings, application of Business and Professions

Code §§ 19852 and 19852A, and powers and duties of division and board relating to Stats.1997, c.
867 (S.B.8), see Historical and Statutory Notes under Business and Professions Code § 19800.

Research References

Code Of Regulations References

Conditions of operation for gambling establishments,
Posting referral information, see 4 Cal. Code of Regs. § 12461.
Training requirements, see  4 Cal. Code of Regs. § 12462.

§ 4369.3. Program design and development; office duties 

     •     Historical Notes

In designing and developing the overall program, the office shall do all of the following:

(a) Develop a statewide plan to address problem and pathological gambling.

(b) Adopt any regulations necessary to administer the program.

(c) Develop priorities for funding services and criteria for distributing program funds.

(d) Monitor the expenditures of state funds by agencies and organizations receiving program funding.

(e) Evaluate the effectiveness of services provided through the program.

(f) Notwithstanding any other provision of law, any contracts required to meet the requirements of this chapter
are exempt from the requirements contained in the Public Contract Code and the State Administrative Manual,
and are exempt from the approval of the Department of General Services.

(g) The first and highest priority of the office with respect to the use of any funds appropriated for the purposes
of this chapter shall be to carry out subdivision (a).

(h) Administrative costs for the program may not exceed 10 percent of the total funding budgeted for the
program.

CREDIT(S)
(Added by Stats.1997, c. 867 (S.B.8), § 61.  Amended by Stats.2003, c. 210 (A.B.673), § 6, eff. Aug. 11, 2003.)

Historical Notes

Historical And Statutory Notes

2003 Legislation
Section 9 of Stats.2003, c. 210 (A.B.673) provides:
"SEC. 9. The sum of fifty million five hundred sixty-eight thousand seven hundred eighty-seven

dollars and ninety-nine cents ($50,568,787.99) is hereby transferred from the Indian Gaming
Special Distribution Fund to the Indian Gaming Revenue Sharing Trust Fund and is hereby
appropriated from that fund to the California Gambling Control Commission for distribution to
each eligible recipient Indian Tribe pursuant to subdivision (c) of Section 12012.90 of the



Government Code."
For Governor's signing message regarding Stats.2003, c. 210 (A.B.673), see Historical and Statutory

Notes under Welfare and Institutions Code § 4369.
1998 Main Volume
Provisional licenses, administrative or judicial proceedings, application of Business and Professions

Code §§ 19852 and 19852A, and powers and duties of division and board relating to Stats.1997, c.
867 (S.B.8), see Historical and Statutory Notes under Business and Professions Code § 19800.

§ 4369.4. State agency coordination; state program account of problem and pathological gamblers 

     •     Historical Notes     •     Research References

All state agencies, including, but not limited to, the California Horse Racing Board, the California Gambling
Control Commission, the Department of Justice, and any other agency that regulates casino gambling or
cardrooms within the state, and the Department of Corrections, the California Youth Authority, the State
Departments of Health Services, Alcohol and Drug Programs, and Mental Health, and the California State
Lottery, shall coordinate with the office to ensure that state programs take into account, as much as practicable,
problem and pathological gamblers.  The office shall also coordinate and work with other entities involved in
gambling and the treatment of problem and pathological gamblers.

CREDIT(S)
(Added by Stats.1997, c. 867 (S.B.8), § 61.  Amended by Stats.2003, c. 210 (A.B.673), § 7, eff. Aug. 11, 2003.)

Historical Notes

Historical And Statutory Notes

2003 Legislation
Section 9 of Stats.2003, c. 210 (A.B.673) provides:
"SEC. 9. The sum of fifty million five hundred sixty-eight thousand seven hundred eighty-seven

dollars and ninety-nine cents ($50,568,787.99) is hereby transferred from the Indian Gaming
Special Distribution Fund to the Indian Gaming Revenue Sharing Trust Fund and is hereby
appropriated from that fund to the California Gambling Control Commission for distribution to
each eligible recipient Indian Tribe pursuant to subdivision (c) of Section 12012.90 of the
Government Code."

For Governor's signing message regarding Stats.2003, c. 210 (A.B.673), see Historical and Statutory
Notes under Welfare and Institutions Code § 4369.

1998 Main Volume
Provisional licenses, administrative or judicial proceedings, application of Business and Professions

Code §§ 19852 and 19852A, and powers and duties of division and board relating to Stats.1997, c.
867 (S.B.8), see Historical and Statutory Notes under Business and Professions Code § 19800.

Research References

Code Of Regulations References

Conditions of operation for gambling establishments,
Posting referral information, see 4 Cal. Code of Regs. § 12461.
Responsible gambling program review, see 4 Cal. Code of Regs. § 12466.
Self-exclusion program, see 4 Cal. Code of Regs. § 12464.
Self-restriction program, see 4 Cal. Code of Regs. § 12463.



Training requirements, see 4 Cal. Code of Regs. § 12462.

Part 4. School-Based Early Mental Health Intervention And Prevention Services For Children Act

Chapter 1. General Provisions And Definitions

§ 4370. Short title 

     •     Historical Notes

This part shall be known and may be cited as the School-based Early Mental Health Intervention and
Prevention Services for Children Act of 1991.

CREDIT(S)
(Added by Stats.1991, c. 757 (A.B.1650), § 1, eff. Oct. 9, 1991.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Stats.1991, c. 757 (A.B.1650), §§ 2 to 4, provide:
"Sec. 2.(a) The sum of ten million dollars ($10,000,000) is hereby appropriated from the General Fund,

to the State Director of Mental Health for the purpose of administering the school-based early
mental health intervention and prevention services for children grants program and of providing
those grants, consistent with Part 4 (commencing with Section 4370) of Division 4 of the Welfare
and Institutions Code.  It is the intent of the Legislature that sums as may be necessary be
appropriated for the School-Based Early Mental Health Intervention and Prevention Services for
Children Act of 1991 for the 1992-93 and 1993-94 fiscal years.  It is further the intent of the
Legislature that sufficient funding shall be provided in subsequent fiscal years to expand the
program on a statewide basis.  It is also the intent of the Legislature that any funding appropriated in
excess of any funding appropriated for the 1991-92 fiscal year in subsequent fiscal years be in
excess of the amount required to be appropriated to meet the minimum funding guarantee pursuant
to the provisions of Section 8 of Article XVI of the California Constitution.

"(b) The State Director of Mental Health shall allocate to local educational agencies that have been
selected to participate in the grant program under the School-Based Early Mental Health
Intervention and Prevention Services for Children Act of 1991 all funds appropriated by the
Legislature for that purpose."

"Sec. 3. For the 1991-92 and 1992-93 fiscal years, the State Director of Mental Health shall not award a
grant to a local educational agency that also has been awarded an operational grant under the
Healthy Start Support Services for Children Act of 1991."

"Sec. 4.(a) If Senate Bill 620 [Stats.1991, c. 759] is enacted and becomes effective on or before January
1, 1992, and that bill adds Chapter 5 (commencing with Section 8800) to Part 6 of the Education
Code, establishing the Healthy Start Support Services for Children Act, it is the intent of the
Legislature that, no later than the 1993-94 fiscal year, a single schoolsite that receives funding under
that program and the program established under Section 1 of this act, shall combine and subsume the
assistance received under both programs under the program established by Senate Bill 620.

"(b) If the conditions in subdivision (a) do not occur, and in the event that Assembly Bill 165 [not



chaptered in 1991] is enacted and becomes effective on or before January 1, 1992, and that bill adds
Chapter 5 (commencing with Section 54550) to Part 29 of the Education Code, establishing the
CalSTAR Early Intervention and Prevention Program, it is the intent of the Legislature that, no later
than the 1993-94 fiscal year, a single schoolsite that receives funding under that program and the
program established under Section 1 of this act, shall combine and subsume the assistance
established by Assembly Bill 165."

Section 2 of Stats.1991, c. 759 (S.B.620), provides:
"(a) In the event that Assembly Bill 1650 [c. 757] is enacted [so enacted] and becomes effective on or

before January 1, 1992 [so effective], and that bill adds Part 4 (commencing with Section 4370) to
Division 4 of the Welfare and Institutions Code, establishing the School-based Early Mental Health
Intervention and Prevention Services for Children Act of 1991, it is the intent of the Legislature that,
no later than the 1993-94 fiscal year, a single schoolsite that receives funding under that program
and the program established under Section 1 of this act, shall combine and subsume assistance,
including state-level assistance, and oversight assistance received under both programs under the
program established under Section 1 of this act.

"(b) In the event that Assembly Bill 165 is enacted and becomes effective on or before January 1, 1992,
and that bill adds Chapter 5 (commencing with Section 55450) to Part 29 of the Education Code,
establishing the CalSTAR Early Intervention and Prevention Program, it is the intent of the
Legislature that, no later than the 1993-94 fiscal year, a single schoolsite that receives funding under
that program and under the program established under Section 1 of this act, shall combine and
subsume the assistance and oversight assistance received under both programs under the program
established by Section 1 of this act."

Former § 4370, added by Stats.1972, c. 1255, § 19, relating to methadone program body fluids testing,
was repealed by Stats.1977, c. 1252, § 548, operative July 1, 1978.  See Health and Safety Code §
11895.

Collateral References:

Witkin, Summary (9th ed) P & C §14

§ 4371. Legislative findings and declaration 

The Legislature finds and declares all of the following:

(a) Each year in California over 65,000 teenagers become adolescent mothers and 230 teenagers commit
suicide.  Each year more than 20 percent of California's teenagers drop out of high school.

(b) Thirty percent of California's elementary school pupils experience school adjustment problems, many of
which are evident the first four years of school, that is, kindergarten and grades 1 to 3, inclusive.

(c) Problems that our children experience, whether in school or at home, that remain undetected and untreated
grow and manifest themselves in all areas of their later lives.

(d) There is a clear relationship between early adjustment problems and later adolescent problems, including,
but not limited to, poor school attendance, low achievement, delinquency, drug abuse, and high school dropout
rates.  In many cases, signs of these problems can be detected in the early grades.

(e) It is in California's best interest, both in economic and human terms, to identify and treat the minor
difficulties that our children are experiencing before those difficulties become major barriers to later success.  It
is far more humane and cost-effective to make a small investment in early mental health intervention and
prevention services now and avoid larger costs, including, but not limited to, foster care, group home
placement, intensive special education services, mental health treatment, or probation supervised care.

(f) Programs like the Primary Intervention Program and the San Diego Unified Counseling Program for



Children have proven very effective in helping children adjust to the school environment and learn more
effective coping skills that in turn result in better school achievement, increased attendance, and increased
self-esteem.

(g) To create the optimum learning environment for our children, schools, teachers, parents, public and private
service providers, and community-based organizations must enter into locally appropriate cooperative
agreements to ensure that all pupils will receive the benefits of school-based early mental health intervention
and prevention services that are designed to meet their personal, social, and educational needs.

CREDIT(S)
(Added by Stats.1991, c. 757 (A.B.1650), § 1, eff. Oct. 9, 1991.  Amended by Stats.1992, c. 722 (S.B.485), §
22, eff. Sept. 15, 1992.)

§ 4372. Definitions 

For the purposes of this part, the following definitions shall apply:

(a) "Cooperating entity" means any federal, state, or local, public or private nonprofit agency providing
school-based early mental health intervention and prevention services that agrees to offer services at a
schoolsite through a program assisted under this part.

(b) "Eligible pupil" means a pupil who attends a publicly funded elementary school and who is in kindergarten
or grades 1 to 3, inclusive.

(c) "Local educational agency" means any school district or county office of education, or state special school.

(d) "Director" means the State Director of Mental Health.

(e) "Supportive service" means a service that will enhance the mental health and social development of
children.

CREDIT(S)
(Added by Stats.1991, c. 757 (A.B.1650), § 1, eff. Oct. 9, 1991.  Amended by Stats.1992, c. 722 (S.B.485), §
23, eff. Sept. 15, 1992.)

Chapter 2. School-Based Early Mental Health Intervention And Prevention Services Matching
Grant Program

§ 4380. Award of matching grants; authorization; time; state and local shares; priority; supportive
services; applications; use 

     •     Historical Notes

Subject to the availability of funding each year, the Legislature authorizes the director, in consultation with the
Secretary of Child Development and Education and the Superintendent of Public Instruction, to award matching
grants to local educational agencies to pay the state share of the costs of providing programs that provide
school-based early mental health intervention and prevention services to eligible pupils at schoolsites of eligible
pupils, as follows:

(a) The director shall award matching grants pursuant to this chapter to local educational agencies throughout
the state.

(b) Matching grants awarded under this part shall be awarded for a period of not more than three years and no



single schoolsite shall be awarded more than one grant, except for a schoolsite that received a grant prior to July
1, 1992.

(c) The director shall pay to each local educational agency having an application approved pursuant to
requirements in this part the state share of the cost of the activities described in the application.

(d) Commencing July 1, 1993, the state share of matching grants shall be a maximum of 50 percent in each of
the three years.

(e) Commencing July 1, 1993, the local share of matching grants shall be at least 50 percent, from a
combination of school district and cooperating entity funds.

(f) The local share of the matching grant may be in cash or payment in-kind.

(g) Priority shall be given to those applicants that demonstrate the following:

(1) The local educational agency will serve the greatest number of eligible pupils from low-income families.

(2) The local educational agency will provide a strong parental involvement component.

(3) The local educational agency will provide supportive services with one or more cooperating entities.

(4) The local educational agency will provide services at a low cost per child served in the project.

(5) The local educational agency will provide programs and services that are based on adoption or modification,
or both, of existing programs that have been shown to be effective.  No more than 20 percent of the grants
awarded by the director may be utilized for new models.

(6) The local educational agency will provide services to children who are in out-of-home placement or who are
at risk of being in out-of-home placement.

(h) Eligible supportive services may include the following:

(1) Individual and group intervention and prevention services.

(2) Parent involvement through conferences or training, or both.

(3) Teacher and staff conferences and training related to meeting project goals.

(4) Referral to outside resources when eligible pupils require additional services.

(5) Use of paraprofessional staff, who are trained and supervised by credentialed school psychologists, school
counselors, or school social workers, to meet with pupils on a short-term weekly basis, in a one-on-one setting
as in the Primary Intervention Program established pursuant to Chapter 4 (commencing with Section 4343) of
Part 3.  A minimum of 80 percent of the grants awarded by the director shall include the basic components of
the Primary Intervention Program.

(6) Any other service or activity that will improve the mental health of eligible pupils.

Prior to participation by an eligible pupil in either individual or group services, consent of a parent or guardian
shall be obtained.

(i) Each local educational agency seeking a grant under this chapter shall submit an application to the director at
the time, in a manner, and accompanied by any information the director may reasonably require.

(j) Each matching grant application submitted shall include all of the following:

(1) Documentation of need for the school-based early mental health intervention and prevention services.

(2) A description of the school-based early mental health intervention and prevention services expected to be



provided at the schoolsite.

(3) A statement of program goals.

(4) A list of cooperating entities that will participate in the provision of services.  A letter from each
cooperating entity confirming its participation in the provision of services shall be included with the list.  At
least one letter shall be from a cooperating entity confirming that it will agree to screen referrals of low-income
children the program has determined may be in need of mental health treatment services and that, if the
cooperating entity determines that the child is in need of those services and if the cooperating entity determines
that according to its priority process the child is eligible to be served by it, the cooperating entity will agree to
provide those mental health treatment services.

(5) A detailed budget and budget narrative.

(6) A description of the proposed plan for parent involvement in the program.

(7) A description of the population anticipated to be served, including number of pupils to be served and
socioeconomic indicators of sites to receive funds.

(8) A description of the matching funds from a combination of local education agencies and cooperating
entities.

(9) A plan describing how the proposed school-based early mental health intervention and prevention services
program will be continued after the matching grant has expired.

(10) Assurance that grants would supplement and not supplant existing local resources provided for early
mental health intervention and prevention services.

(11) A description of an evaluation plan that includes quantitative and qualitative measures of school and pupil
characteristics, and a comparison of children's adjustment to school.

(k) Matching grants awarded pursuant to this article may be used for salaries of staff responsible for
implementing the school-based early mental health intervention and prevention services program, equipment
and supplies, training, and insurance.

(l) Salaries of administrative staff and other administrative costs associated with providing services shall be
limited to 5 percent of the state share of assistance provided under this section.

(m) No more than 10 percent of each matching grant awarded pursuant to this article may be used for matching
grant evaluation.

(n) No more than 10 percent of the moneys allocated to the director pursuant to this chapter may be utilized for
program administration and evaluation.

Program administration shall include both state staff and field staff who are familiar with and have successfully
implemented school-based early mental health intervention and prevention services.  Field staff may be
contracted with by local school districts or community mental health programs.  Field staff shall provide
support in the timely and effective implementation of school-based early mental health intervention and
prevention services.  Reviews of each project shall be conducted at least once during the first year of funding.

(o) Subject to the approval of the director, at the end of the fiscal year, a school district may apply unexpended
funds to the budget for the subsequent funding year.

(p) Contracts for the program and administration, or ancillary services in support of the program, shall be
exempt from the requirements of the Public Contract Code and the State Administrative Manual, and from
approval by the Department of General Services.

CREDIT(S)



(Added by Stats.1991, c. 757 (A.B.1650), § 1, eff. Oct. 9, 1991.  Amended by Stats.1992, c. 23 (S.B.984), § 1,
eff. April 1, 1992; Stats.1992, c. 722 (S.B.485), § 24, eff. Sept. 15, 1992; Stats.2002, c. 1161 (A.B.442), § 26,
eff. Sept. 30, 2002; Stats.2003-2004, 1st Ex.Sess., c. 9 (S.B.26), § 2, eff. May 5, 2003.)

Historical Notes

Historical And Statutory Notes

2002 Legislation
Legislative findings and declarations, and appropriations relating to Stats.2002, c. 1161 (A.B.442), see

Historical and Statutory Notes under Business and Professions Code § 4426.
For Governor's signing message regarding Stats.2002, c. 1161 (A.B.442), see Historical and Statutory

Notes under Welfare and Institutions Code § 4094.2.
2003 Legislation
Prior to being repealed by § 75.5 of Stats.2003, c. 230 (A.B.1762), eff. Aug. 11, 2003, section 13 of

Stats.2003-2004, 1st Ex.Sess., c. 9 (S.B.26), provided:
"SEC. 13.(a) Due to the large State Budget deficit projected for the 2003-04 fiscal year, and in order

to implement changes in the level of funding for health care services, it is the intent of the
Legislature in repealing Section 14110.65 of the Welfare and Institutions Code in Section 9 of
this act that no further supplemental rate adjustments be paid to long-term care facilities pursuant
to Section 14110.65 of the Welfare and Institutions Code.

"(b) After the effective date of this act, the State Department of Health Services shall not pay any
supplemental rate adjustment pursuant to subdivision (a) of Section 14110.65 of the Welfare and
Institutions Code, except as provided in subdivision (c).

"(c) Solely for the period beginning February 1, 2002, to December 31, 2002, inclusive, the State
Department of Health Services shall continue to pay any supplemental rate adjustment pursuant
to subdivision (a) of Section 14110.65 of the Welfare and Institutions Code to the extent that the
department had, on or before December 31, 2002, approved that supplemental rate adjustment
for that period.

Sections 14 and 15 of Stats.2003-2004, 1st Ex.Sess., c. 9 (S.B.26), provide:
"SEC. 14. Notwithstanding Section 17610 of the Government Code, if the Commission on State

Mandates determines that this act contains costs mandated by the state, reimbursement to local
agencies and school districts for those costs shall be made pursuant to Part 7 (commencing with
Section 17500) of Division 4 of Title 2 of the Government Code.  If the statewide cost of the
claim for reimbursement does not exceed one million dollars ($1,000,000), reimbursement shall
be made from the State Mandates Claims Fund.

"SEC. 15. This act is an urgency statute necessary for the immediate preservation of the public
peace, health, or safety within the meaning of Article IV of the Constitution and shall go into
immediate effect.  The facts constituting the necessity are:

"In order to make the necessary statutory changes to address the State Budget crisis at the earliest
possible time, it is necessary that this act take effect immediately."

§ 4381. Conditions for funding 

No funding shall be made available to any program or facility pursuant to this chapter unless all of the
following conditions are met:

(a) The program facility is open to children without regard to any child's religious beliefs or any other factor
related to religion.

(b) No religious instruction is included in the program.



(c) The space in which the program is operated is not utilized in any manner to foster religion during the time
used for the program.

CREDIT(S)
(Added by Stats.1991, c. 757 (A.B.1650), § 1, eff. Oct. 9, 1991.)

§ 4383. Award of funds under this part and healthy start support services for children act; criteria 

     •     Historical Notes

(a) For the 1991-92 and 1992-93 fiscal years, a local schoolsite may be awarded funding from the director
pursuant to this part and from the Superintendent of Public Instruction pursuant to the Healthy Start Support
Services for Children Act of 1991 (Chapter 5 (commencing with Section 8800) of Part 6 of the Education Code)
if both of the following criteria are met:

(1) The application to the director for funding under this part delineates how the program will coordinate and
interface with, and is not duplicative of, the program proposed for funding under the Healthy Start Support
Services for Children Act of 1991.

(2) The application to the Superintendent of Public Instruction for funding under the Healthy Start Support
Services for Children Act of 1991 delineates how the program will coordinate and interface with, and is not
duplicative of, this part.

(b) Up to 20 percent of the schoolsites which receive operational grants from the Healthy Start Support Services
for Children program and which apply for grants under this part may receive these grants.  The State
Department of Mental Health and the State Department of Education shall jointly review the effectiveness of
providing both grants to a single schoolsite and make this information available no later than January 1, 1993.

CREDIT(S)
(Added by Stats.1992, c. 23 (S.B.984), § 2, eff. April 1, 1992.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The Governor sent the following signature letter to the California Senate, dated April 1, 1992, regarding

S.B.984 (Stats.1992, c. 23):
"I have signed this date Senate Bill No. 984.
"I have signed this legislation because the provisions extending the timeframe within which counties

and Institutions for Mental Disease (IMD) providers must enter into contracts for the provisions of
IMD services is critical to many counties that are still in contract negotiations.

"But the provision of this bill that allows up to 20% of school districts to receive both Healthy Start and
School-Based Early Mental Health Intervention and Prevention funds during the 1991-92 and
1992-93 fiscal years defeats the purpose of Healthy Start to eliminate fragmentation in children's
services.  This provision threatens fragmentation of those services by permitting mental health
funding to operate in a vacuum outside of the Healthy Start coordination efforts, to the detriment of
a child's well-being.  I would not sign this legislation if this provision were not limited by its terms
to apply only through the 1992-93 fiscal year and if delay past the April 1st deadline for county IMD
provider contract negotiations would not jeopardize funding for counties.  My Administration will
monitor carefully its impact on coordination efforts during that time period."

Chapter 3. School-Based Early Mental Health Intervention And Prevention Services Matching



Grant Program Evaluations And Reports

§ 4390. Reports of local education agencies and director; evaluation 

     •     Historical Notes

The Legislature finds that an evaluation of program effectiveness is both desirable and necessary and
accordingly requires the following:

No later than June 30, 1993, and each year thereafter through the term of the grant award, each local education
agency that receives a matching grant under this part shall submit a report to the director that shall include the
following:

(a) An evaluation of the effectiveness of the local educational agency in achieving stated goals.

(b) A description of the problems encountered in the design and operation of the school-based early mental
health intervention and prevention services program, including, but not limited to, identification of any federal,
state, or local regulations that impeded program implementation.

(c) The number of eligible pupils served by the program.

(d) The number of additional eligible pupils who have not been served.

(e) An evaluation of the impact of the school-based early mental health intervention and prevention services
program on the local educational agency and the children completing the program.  The program shall be
deemed successful if at least 75 percent of the children who complete the program show an improvement in at
least one of the four following areas:

(1) Learning behaviors.

(2) Attendance.

(3) School adjustment.

(4) School-related competencies.  Improvement shall be compared with comparable children in that school
district that do not complete or participate in the program.

(f) An accounting of local budget savings, if any, resulting from the implementation of the school-based early
mental health intervention and prevention services program.

(g) A revised plan of how the proposed school-based early mental health intervention and prevention services
program will be continued after the state matching grant has expired, including a list of cooperative entities that
will assist in providing the necessary funds and services.  Beginning in 1993, this shall, to the extent
information is provided by the local mental health department, include a description of the availability of
federal financial participation under Title XIX of the federal Social Security Act (42 U.S.C. 1396 and
following) through a cooperative agreement or contract with the local mental health department.  The county
office of education may submit the report on the availability of federal financial participation on behalf of the
participating local education agencies with the county.  In any county in which there is an interagency children's
services coordination council established pursuant to Section 18986.10, a report submitted pursuant to this
paragraph shall be submitted to the council for its review and approval.

CREDIT(S)
(Added by Stats.1991, c. 757 (A.B.1650), § 1, eff. Oct. 9, 1991.  Amended by Stats.1992, c. 23 (S.B.984), § 3,
eff. April 1, 1992; Stats.1992, c. 722 (S.B.485), § 25, eff. Sept. 15, 1992; Stats.2004, c. 193 (S.B.111), § 214.)



Historical Notes

Law Revision Commission Comments

2004 Amendment
Section 4390 is amended to delete an obsolete evaluation requirement and an obsolete reporting

requirement. The required evaluation was to be completed by April 30, 1994. The required report
was to be completed by June 30, 1994. [33 Cal.L.Rev.Comm. Reports 513 (2004)].

Historical And Statutory Notes

2004 Legislation
Subordination of legislation by Stats.2004, c. 193 (S.B.111), to other 2004 legislation, see Historical and

Statutory Notes under Business and Professions Code § 29.
1998 Main Volume
Governor's signature letter regarding Stats.1992, c. 23 (S.B.984), see Historical and Statutory Notes

under Welfare and Institutions Code § 4383.

DIVISION 4.5. SERVICES FOR THE DEVELOPMENTALLY
DISABLED

Chapter 1. General Provisions

§ 4514. Confidential information and records; disclosure; consent 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Section operative until Jan. 1, 2012.  See, also, section operative Jan. 1, 2012.
All information and records obtained in the course of providing intake, assessment, and services under Division
4.1 (commencing with Section 4400), Division 4.5 (commencing with Section 4500), Division 6 (commencing
with Section 6000), or Division 7 (commencing with Section 7100) to persons with developmental disabilities
shall be confidential.  Information and records obtained in the course of providing similar services to either
voluntary or involuntary recipients prior to 1969 shall also be confidential.  Information and records shall be
disclosed only in any of the following cases:

(a) In communications between qualified professional persons, whether employed by a regional center or state
developmental center, or not, in the provision of intake, assessment, and services or appropriate referrals.  The
consent of the person with a developmental disability, or his or her guardian or conservator, shall be obtained
before information or records may be disclosed by regional center or state developmental center personnel to a
professional not employed by the regional center or state developmental center, or a program not vendored by a
regional center or state developmental center.

(b) When the person with a developmental disability, who has the capacity to give informed consent, designates
individuals to whom information or records may be released, except that nothing in this chapter shall be
construed to compel a physician, psychologist, social worker, marriage and family therapist, nurse, attorney, or
other professional to reveal information that has been given to him or her in confidence by a family member of
the person unless a valid release has been executed by that family member.



(c) To the extent necessary for a claim, or for a claim or application to be made on behalf of a person with a
developmental disability for aid, insurance, government benefit, or medical assistance to which he or she may
be entitled.

(d) If the person with a developmental disability is a minor, ward, or conservatee, and his or her parent,
guardian, conservator, or limited conservator with access to confidential records, designates, in writing, persons
to whom records or information may be disclosed, except that nothing in this chapter shall be construed to
compel a physician, psychologist, social worker, marriage and family therapist, nurse, attorney, or other
professional to reveal information that has been given to him or her in confidence by a family member of the
person unless a valid release has been executed by that family member.

(e) For research, provided that the Director of Developmental Services designates by regulation rules for the
conduct of research and requires the research to be first reviewed by the appropriate institutional review board
or boards.  These rules shall include, but need not be limited to, the requirement that all researchers shall sign
an oath of confidentiality as follows:

"
 Date

As a condition of doing research concerning persons with developmental disabilities who have received
services from  (fill in the facility, agency or person), I, , agree to obtain the prior informed consent of persons
who have received services to the maximum degree possible as determined by the appropriate institutional
review board or boards for protection of human subjects reviewing my research, or the person's parent,
guardian, or conservator, and I further agree not to divulge any information obtained in the course of the
research to unauthorized persons, and not to publish or otherwise make public any information regarding
persons who have received services so those persons who received services are identifiable.

I recognize that the unauthorized release of confidential information may make me subject to a civil action
under provisions of the Welfare and Institutions Code.

 Signed"

(f) To the courts, as necessary to the administration of justice.

(g) To governmental law enforcement agencies as needed for the protection of federal and state elective
constitutional officers and their families.

(h) To the Senate Committee on Rules or the Assembly Committee on Rules for the purposes of legislative
investigation authorized by the committee.

(i) To the courts and designated parties as part of a regional center report or assessment in compliance with a
statutory or regulatory requirement, including, but not limited to, Section 1827.5 of the Probate Code, Sections
1001.22 and 1370.1 of the Penal Code, Section 6502 of the Welfare and Institutions Code, and Section 56557 of
Title 17 of the California Code of Regulations.

(j) To the attorney for the person with a developmental disability in any and all proceedings upon presentation
of a release of information signed by the person, except that when the person lacks the capacity to give
informed consent, the regional center or state developmental center director or designee, upon satisfying
himself or herself of the identity of the attorney, and of the fact that the attorney represents the person, shall
release all information and records relating to the person except that nothing in this article shall be construed to
compel a physician, psychologist, social worker, marriage and family therapist, nurse, attorney, or other
professional to reveal information that has been given to him or her in confidence by a family member of the



person unless a valid release has been executed by that family member.

(k) Upon written consent by a person with a developmental disability previously or presently receiving services
from a regional center or state developmental center, the director of the regional center or state developmental
center, or his or her designee, may release any information, except information that has been given in
confidence by members of the family of the person with developmental disabilities, requested by a probation
officer charged with the evaluation of the person after his or her conviction of a crime if the regional center or
state developmental center director or designee determines that the information is relevant to the evaluation.
The consent shall only be operative until sentence is passed on the crime of which the person was convicted.
The confidential information released pursuant to this subdivision shall be transmitted to the court separately
from the probation report and shall not be placed in the probation report.  The confidential information shall
remain confidential except for purposes of sentencing.  After sentencing, the confidential information shall be
sealed.

(l) Between persons who are trained and qualified to serve on "multidisciplinary personnel" teams pursuant to
subdivision (d) of Section 18951.  The information and records sought to be disclosed shall be relevant to the
prevention, identification, management, or treatment of an abused child and his or her parents pursuant to
Chapter 11 (commencing with Section 18950) of Part 6 of Division 9.

(m) When a person with a developmental disability dies from any cause, natural or otherwise, while
hospitalized in a state developmental center, the State Department of Developmental Services, the physician in
charge of the client, or the professional in charge of the facility or his or her designee, shall release information
and records to the coroner.  The State Department of Developmental Services, the physician in charge of the
client, or the professional in charge of the facility or his or her designee, shall not release any notes, summaries,
transcripts, tapes, or records of conversations between the resident and health professional personnel of the
hospital relating to the personal life of the resident that is not related to the diagnosis and treatment of the
resident's physical condition.  Any information released to the coroner pursuant to this section shall remain
confidential and shall be sealed and shall not be made part of the public record.

(n) To authorized licensing personnel who are employed by, or who are authorized representatives of, the State
Department of Health Services, and who are licensed or registered health professionals, and to authorized legal
staff or special investigators who are peace officers who are employed by, or who are authorized representatives
of, the State Department of Social Services, as necessary to the performance of their duties to inspect, license,
and investigate health facilities and community care facilities, and to ensure that the standards of care and
services provided in these facilities are adequate and appropriate and to ascertain compliance with the rules and
regulations to which the facility is subject.  The confidential information shall remain confidential except for
purposes of inspection, licensing, or investigation pursuant to Chapter 2 (commencing with Section 1250) and
Chapter 3 (commencing with Section 1500) of Division 2 of the Health and Safety Code, or a criminal, civil, or
administrative proceeding in relation thereto.  The confidential information may be used by the State
Department of Health Services or the State Department of Social Services in a criminal, civil, or administrative
proceeding.  The confidential information shall be available only to the judge or hearing officer and to the
parties to the case.  Names which are confidential shall be listed in attachments separate to the general
pleadings.  The confidential information shall be sealed after the conclusion of the criminal, civil, or
administrative hearings, and shall not subsequently be released except in accordance with this subdivision.  If
the confidential information does not result in a criminal, civil, or administrative proceeding, it shall be sealed
after the State Department of Health Services or the State Department of Social Services decides that no further
action will be taken in the matter of suspected licensing violations.  Except as otherwise provided in this
subdivision, confidential information in the possession of the State Department of Health Services or the State
Department of Social Services shall not contain the name of the person with a developmental disability.

(o) To any board which licenses and certifies professionals in the fields of mental health and developmental
disabilities pursuant to state law, when the Director of Developmental Services has reasonable cause to believe
that there has occurred a violation of any provision of law subject to the jurisdiction of a board and the records
are relevant to the violation.  The information shall be sealed after a decision is reached in the matter of the



suspected violation, and shall not subsequently be released except in accordance with this subdivision.
Confidential information in the possession of the board shall not contain the name of the person with a
developmental disability.

(p) To governmental law enforcement agencies by the director of a regional center or state developmental
center, or his or her designee, when (1) the person with a developmental disability has been reported lost or
missing or (2) there is probable cause to believe that a person with a developmental disability has committed, or
has been the victim of, murder, manslaughter, mayhem, aggravated mayhem, kidnapping, robbery, carjacking,
assault with the intent to commit a felony, arson, extortion, rape, forcible sodomy, forcible oral copulation,
assault or battery, or unlawful possession of a weapon, as provided in Section 12020 of the Penal Code.

This subdivision shall be limited solely to information directly relating to the factual circumstances of the
commission of the enumerated offenses and shall not include any information relating to the mental state of the
patient or the circumstances of his or her treatment unless relevant to the crime involved.

This subdivision shall not be construed as an exception to, or in any other way affecting, the provisions of
Article 7 (commencing with Section 1010) of Chapter 4 of Division 8 of the Evidence Code, or Chapter 11
(commencing with Section 15600) and Chapter 13 (commencing with Section 15750) of Part 3 of Division 9.

(q) To the Youth Authority and Adult Correctional Agency or any component thereof, as necessary to the
administration of justice.

(r) To an agency mandated to investigate a report of abuse filed pursuant to either Section 11164 of the Penal
Code or Section 15630 of the Welfare and Institutions Code for the purposes of either a mandated or voluntary
report or when those agencies request information in the course of conducting their investigation.

(s) When a person with developmental disabilities, or the parent, guardian, or conservator of a person with
developmental disabilities who lacks capacity to consent, fails to grant or deny a request by a regional center or
state developmental center to release information or records relating to the person with developmental
disabilities within a reasonable period of time, the director of the regional or developmental center, or his or her
designee, may release information or records on behalf of that person provided both of the following conditions
are met:

(1) Release of the information or records is deemed necessary to protect the person's health, safety, or welfare.

(2) The person, or the person's parent, guardian, or conservator, has been advised annually in writing of the
policy of the regional center or state developmental center for release of confidential client information or
records when the person with developmental disabilities, or the person's parent, guardian, or conservator, fails
to respond to a request for release of the information or records within a reasonable period of time.  A statement
of policy contained in the client's individual program plan shall be deemed to comply with the notice
requirement of this paragraph.

(t)(1) When an employee is served with a notice of adverse action, as defined in Section 19570 of the
Government Code, the following information and records may be released:

(A) All information and records that the appointing authority relied upon in issuing the notice of adverse action.

(B) All other information and records that are relevant to the adverse action, or that would constitute relevant
evidence as defined in Section 210 of the Evidence Code.

(C) The information described in subparagraphs (A) and (B) may be released only if both of the following
conditions are met:

(i) The appointing authority has provided written notice to the consumer and the consumer's legal representative
or, if the consumer has no legal representative or if the legal representative is a state agency, to the clients'
rights advocate, and the consumer, the consumer's legal representative, or the clients' rights advocate has not
objected in writing to the appointing authority within five business days of receipt of the notice, or the



appointing authority, upon review of the objection has determined that the circumstances on which the adverse
action is based are egregious or threaten the health, safety, or life of the consumer or other consumers and
without the information the adverse action could not be taken.

(ii) The appointing authority, the person against whom the adverse action has been taken, and the person's
representative, if any, have entered into a stipulation that does all of the following:

(I) Prohibits the parties from disclosing or using the information or records for any purpose other than the
proceedings for which the information or records were requested or provided.

(II) Requires the employee and the employee's legal representative to return to the appointing authority all
records provided to them under this subdivision, including, but not limited to, all records and documents or
copies thereof that are no longer in the possession of the employee or the employee's legal representative
because they were from any source containing confidential information protected by this section, and all copies
of those records and documents, within 10 days of the date that the adverse action becomes final except for the
actual records and documents submitted to the administrative tribunal as a component of an appeal from the
adverse action.

(III) Requires the parties to submit the stipulation to the administrative tribunal with jurisdiction over the
adverse action at the earliest possible opportunity.

(2) For the purposes of this subdivision, the State Personnel Board may, prior to any appeal from adverse action
being filed with it, issue a protective order, upon application by the appointing authority, for the limited purpose
of prohibiting the parties from disclosing or using information or records for any purpose other than the
proceeding for which the information or records were requested or provided, and to require the employee or the
employee's legal representative to return to the appointing authority all records provided to them under this
subdivision, including, but not limited to, all records and documents from any source containing confidential
information protected by this section, and all copies of those records and documents, within 10 days of the date
that the adverse action becomes final, except for the actual records and documents that are no longer in the
possession of the employee or the employee's legal representatives because they were submitted to the
administrative tribunal as a component of an appeal from the adverse action.

(3) Individual identifiers, including, but not limited to, names, social security numbers, and hospital numbers,
that are not necessary for the prosecution or defense of the adverse action, shall not be disclosed.

(4) All records, documents, or other materials containing confidential information protected by this section that
have been submitted or otherwise disclosed to the administrative agency or other person as a component of an
appeal from an adverse action shall, upon proper motion by the appointing authority to the administrative
tribunal, be placed under administrative seal and shall not, thereafter, be subject to disclosure to any person or
entity except upon the issuance of an order of a court of competent jurisdiction.

(5) For purposes of this subdivision, an adverse action becomes final when the employee fails to answer within
the time specified in Section 19575 of the Government Code, or, after filing an answer, withdraws the appeal,
or, upon exhaustion of the administrative appeal or of the judicial review remedies as otherwise provided by
law.

CREDIT(S)
(Added by Stats.1982, c. 1141, § 1.  Amended by Stats.1985, c. 994, § 1; Stats.1985, c. 1121, § 1.5; Stats.1989,
c. 897, § 45; Stats.1990, c. 693 (A.B.3403), § 1; Stats.1991, c. 534 (S.B.1088), § 4; Stats.1993, c. 610 (A.B.6), §
31, eff. Oct. 1, 1993; Stats.1993, c. 611 (S.B.60), § 35, eff. Oct. 1, 1993; Stats.2002, c. 1013 (S.B.2026), § 96;
Stats.2004, c. 406 (S.B.1819), § 1.)

Historical Notes



Historical And Statutory Notes

2010 Main Volume
Amendment of this section by § 1.5 of Stats.1985, c. 994, failed to become operative under the

provisions of § 3 of that Act.
Amendment of this section by § 1 of Stats.1985, c. 1121, failed to become operative under the

provisions of § 8 of that Act.
The 1989 amendment, in subd.(p), added aggravated mayhem to the list of crimes.
The 1990 amendment rewrote subds.(a) through (d) and subds.(h) through (k); in subd.(m), substituted

"developmental center" for "hospital", substituted "client" for "patient" in the first sentence, and
substituted "client" for "state hospital resident" in the second sentence; in the first paragraph of
subd.(p), substituted "director of a regional center or state developmental center, or his or her
designee, when (1) the person with a developmental disability has been reported lost or missing; or
(2) there is" for "physician in charge of the person with a developmental disability, or the
professional in charge of the facility or his or her designee, when he or she has", and deleted "while
hospitalized" preceding "has committed"; substituted "treatment unless relevant to the crime
involved" for "voluntary or involuntary admission, commitment, or treatment" in the second
paragraph of subd.(p); added references to Chapters 11 and 13 and Part 3 to the third paragraph of
subd.(p); added subd.(s) relating to agencies mandated to investigate reports of abuse; added
subd.(t), relating to situations where requests by a regional center or state developmental center to
release certain information or records are denied; and made nonsubstantive changes throughout.
Prior to amendment, subds.(a) through (d) and subds.(h) through (k) read:

"(a) In communications between qualified professional persons in the provision of intake, assessment,
and services or appropriate referrals, or in the course of conservatorship proceedings.  The consent
of the person with a developmental disability, or his or her guardian or conservator shall be obtained
before information or records may be disclosed by a professional employed by a facility to a
professional not employed by the facility who does not have the medical responsibility for the care
of a person with a developmental disability.

"(b) When the person with a developmental disability, with the approval of the physician, licensed
psychologist, or social worker with a master's degree in social work, who is in charge of the person,
designates individuals to whom information or records may be released, except that nothing in this
article shall be construed to compel a physician, psychologists, social worker, nurse, attorney, or
other professional to reveal information which has been given to him or her in confidence by a
family member of the person.

"(c) To the extent necessary for a claim, or for a claim to be made on behalf of a person with a
developmental disability for aid, insurance, or medical assistance to which he or she may be entitled.

"(d) If the person with a developmental disability is a minor, ward, or conservatee, and his or her parent,
guardian, or conservator designates, in writing, persons to whom records or information may be
disclosed, except that nothing in this article shall be construed to compel a physician, psychologist,
social worker, nurse, attorney, or other professional to reveal information which has been given to
him or her in confidence by a family member of the person."

"(h) To the Senate Rules Committee or the Assembly Rules Committee for the purposes of legislative
investigation authorized by such committee.

"(i) If the person with a developmental disability who applies for life or disability insurance designates
in writing the insurer to which records or information may be disclosed.

"(j) To the attorney for the person with a developmental disability in any and all proceedings upon
presentation of a release of information signed by the person, except that when the person is unable
to sign such release, the staff of the facility, upon satisfying itself of the identity of the attorney, and
of the fact that the attorney does represent the interests of the person, may release all information
and records relating to the person except that nothing in this article shall be construed to compel a
physician, psychologist, social worker, nurse, attorney, or other professional to reveal information
which has been given to him or her in confidence by a family member of the person.



"(k) Upon written agreement by a person with a developmental disability previously confined in or
otherwise treated by a facility, the professional in charge of the facility or his or her designee may
release any information, except information which has been given in confidence by members of the
family of the person with developmental disabilities, requested by a probation officer charged with
the evaluation of the person after his or her conviction of a crime if the professional person in charge
of the facility determines that such information is relevant to the evaluation.  Such agreement shall
only be operative until sentence is passed on the crime of which the person was convicted.  The
confidential information released pursuant to this subdivision shall be transmitted to the court
separately from the probation report and shall not be placed in the probation report.  The confidential
information shall remain confidential except for purposes of sentencing.  After sentencing, the
confidential information shall be sealed."

Amendment of this section by § 2 of Stats.1990, c. 693 (A.B.3403), failed to become operative under the
provisions of § 3 of that Act.

The 1991 amendment deleted former subd.(r), relating to disclosure to the agency established to protect
and advocate the rights of persons with developmental disabilities and redesignated the subsequent
subdivisions to conform.  The subject matter is now covered by Welfare and Institutions Code§
4514.3.  Prior to deletion, subd.(r) read:

"(r) To the agency established in this state to fulfill the requirements and assurances of Section 142 of
the federal Developmental Disabilities Act of 1984 for a system to protect and advocate the rights of
persons with developmental disabilities, as defined in Section 102(5) of the federal act.  The agency
shall have access to the records of a person with developmental disabilities who resides in a facility
for persons with developmental disabilities when both of the following conditions apply:

"(1) The agency has received a complaint from, or on behalf of, the person and the person consents to
the disclosure to the extent of his or her capabilities.

"(2) The person does not have a parent, guardian, or conservator, or the state or the designee of the state
is the person's guardian or conservator."

Legislative findings and intent of Stats.1991, c. 534 (S.B.1088), see Historical and Statutory Notes
under Civil Code § 1798.24b.

The 1993 amendment, in subd.(p), inserted "carjacking"; and made a nonsubstantive change.
Amendment of this section by § 31.5 of Stats.1993, c. 610, failed to become operative under the

provisions of § 53 of that Act.
Amendment of this section by § 35.5 of Stats.1993, c. 611, failed to become operative under the

provisions of § 58 of that Act.
Section affected by two or more acts at the same session of the legislature, see Government Code §

9605.
Stats.2002, c. 1013 (S.B.2026), substituted "marriage and family therapist" for "marriage, family, and

child counselor" three times and made nonsubstantive changes.
Stats.2004, c. 406 (S.B.1819), in subds.(b) and (d), substituted "in this chapter" for "in this article"; in

subd.(h), substituted "Senate Committee on Rules or the Assembly Committee on Rules" for "Senate
Rules Committee or the Assembly Rules Committee"; and added subd.(t), relating to instances
where an employee is served with a notice of adverse action.

Research References

Cross References

"Consumer" defined for purposes of this Division, see Welfare and Institutions Code § 4512.
Department of Developmental Services, see Welfare and Institutions Code § 4400 et seq.
Department of Health Care Services, generally, see Health and Safety Code § 100100 et seq.
"Developmental disability" defined for purposes of this Division, see Welfare and Institutions Code

§ 4512.



Felonies, definition and penalties, see Penal Code §§ 17 and 18.
Persons involuntarily detained, similar provisions, see Welfare and Institutions Code § 5328.
Record of persons who died while residing in state hospitals or developmental centers,

confidentiality, see Welfare and Institutions Code § 4015.
Sexually violent predators, conditional release program, terms and conditions, see Welfare and

Institutions Code § 6608.8.
State Personnel Board, generally, see Const. Art. 7, § 2 et seq. and Government Code § 18650 et seq.

Code Of Regulations References

Additional standards for infant development programs, program design, see 17 Cal. Code of Regs. §
56762.

Community services, residential services and quality assurance regulations, consumer placement and
relocation assistance, see 17 Cal. Code of Regs. § 56017.

Confidentiality and retention of income documentation, see 17 Cal. Code of Regs. § 50262.
Standards for all community-based day programs, consumer records, see 17 Cal. Code of Regs. §

56730.
Transportation service, standards for transportation service vendors, 17 Cal. Code of Regs. § 58520

et seq.

Law Review And Journal Commentaries

Review of Selected 1990 California Legislation.  22 Pac. L.J. 607 (1991).
Review of Selected 1993 California Legislation.  25 Pac. L.J. 513 (1994).
2010 Main Volume

Collateral References:

Witkin, Summary (9th ed) Const Law §473
Cal Jur 3d Adm L §549; Heal Art §287

Notes Of Decisions

License revocation proceeding 1

1. License revocation proceeding

Use of Welf. & Inst. Code §§ 4514 and 5328 making treatment information and records of developmentally
disabled and mentally disabled persons confidential, to prevent disclosure of confidential records to
administrative hearing officer, in operator's license revocation proceeding when records had not been used by
Department of Social Services in preparation of accusation or at hearing did not violate due process. Gilbert v.
Superior Court (Dept. of Social Services) (App. 5 Dist. 1987) 238 Cal.Rptr. 220, 193 Cal.App.3d 161, review
denied. Constitutional Law  4262

§ 4514. Confidential information and records; disclosure; consent 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Section operative Jan. 1, 2012.  See, also, section operative until Jan. 1, 2012.
All information and records obtained in the course of providing intake, assessment, and services under Division
4.1 (commencing with Section 4400), Division 4.5 (commencing with Section 4500), Division 6 (commencing
with Section 6000), or Division 7 (commencing with Section 7100) to persons with developmental disabilities
shall be confidential.  Information and records obtained in the course of providing similar services to either



voluntary or involuntary recipients prior to 1969 shall also be confidential.  Information and records shall be
disclosed only in any of the following cases:

(a) In communications between qualified professional persons, whether employed by a regional center or state
developmental center, or not, in the provision of intake, assessment, and services or appropriate referrals.  The
consent of the person with a developmental disability, or his or her guardian or conservator, shall be obtained
before information or records may be disclosed by regional center or state developmental center personnel to a
professional not employed by the regional center or state developmental center, or a program not vendored by a
regional center or state developmental center.

(b) When the person with a developmental disability, who has the capacity to give informed consent, designates
individuals to whom information or records may be released, except that nothing in this chapter shall be
construed to compel a physician, psychologist, social worker, marriage and family therapist, nurse, attorney, or
other professional to reveal information that has been given to him or her in confidence by a family member of
the person unless a valid release has been executed by that family member.

(c) To the extent necessary for a claim, or for a claim or application to be made on behalf of a person with a
developmental disability for aid, insurance, government benefit, or medical assistance to which he or she may
be entitled.

(d) If the person with a developmental disability is a minor, ward, or conservatee, and his or her parent,
guardian, conservator, or limited conservator with access to confidential records, designates, in writing, persons
to whom records or information may be disclosed, except that nothing in this chapter shall be construed to
compel a physician, psychologist, social worker, marriage and family therapist, nurse, attorney, or other
professional to reveal information that has been given to him or her in confidence by a family member of the
person unless a valid release has been executed by that family member.

(e) For research, provided that the Director of Developmental Services designates by regulation rules for the
conduct of research and requires the research to be first reviewed by the appropriate institutional review board
or boards.  These rules shall include, but need not be limited to, the requirement that all researchers shall sign
an oath of confidentiality as follows:

                                     "__________________________________

                                                    Date

As a condition of doing research concerning persons with developmental disabilities who have received
services from  (fill in the facility, agency or person), I, , agree to obtain the prior informed consent of persons
who have received services to the maximum degree possible as determined by the appropriate institutional
review board or boards for protection of human subjects reviewing my research, or the person's parent,
guardian, or conservator, and I further agree not to divulge any information obtained in the course of the
research to unauthorized persons, and not to publish or otherwise make public any information regarding
persons who have received services so those persons who received services are identifiable.

I recognize that the unauthorized release of confidential information may make me subject to a civil action
under provisions of the Welfare and Institutions Code.

                                    __________________________________  "



                                                    Signed

(f) To the courts, as necessary to the administration of justice.

(g) To governmental law enforcement agencies as needed for the protection of federal and state elective
constitutional officers and their families.

(h) To the Senate Committee on Rules or the Assembly Committee on Rules for the purposes of legislative
investigation authorized by the committee.

(i) To the courts and designated parties as part of a regional center report or assessment in compliance with a
statutory or regulatory requirement, including, but not limited to, Section 1827.5 of the Probate Code, Sections
1001.22 and 1370.1 of the Penal Code, Section 6502 of the Welfare and Institutions Code, and Section 56557 of
Title 17 of the California Code of Regulations.

(j) To the attorney for the person with a developmental disability in any and all proceedings upon presentation
of a release of information signed by the person, except that when the person lacks the capacity to give
informed consent, the regional center or state developmental center director or designee, upon satisfying
himself or herself of the identity of the attorney, and of the fact that the attorney represents the person, shall
release all information and records relating to the person except that nothing in this article shall be construed to
compel a physician, psychologist, social worker, marriage and family therapist, nurse, attorney, or other
professional to reveal information that has been given to him or her in confidence by a family member of the
person unless a valid release has been executed by that family member.

(k) Upon written consent by a person with a developmental disability previously or presently receiving services
from a regional center or state developmental center, the director of the regional center or state developmental
center, or his or her designee, may release any information, except information that has been given in
confidence by members of the family of the person with developmental disabilities, requested by a probation
officer charged with the evaluation of the person after his or her conviction of a crime if the regional center or
state developmental center director or designee determines that the information is relevant to the evaluation.
The consent shall only be operative until sentence is passed on the crime of which the person was convicted.
The confidential information released pursuant to this subdivision shall be transmitted to the court separately
from the probation report and shall not be placed in the probation report.  The confidential information shall
remain confidential except for purposes of sentencing.  After sentencing, the confidential information shall be
sealed.

(l) Between persons who are trained and qualified to serve on " multidisciplinary personnel" teams pursuant to
subdivision (d) of Section 18951.  The information and records sought to be disclosed shall be relevant to the
prevention, identification, management, or treatment of an abused child and his or her parents pursuant to
Chapter 11 (commencing with Section 18950) of Part 6 of Division 9.

(m) When a person with a developmental disability dies from any cause, natural or otherwise, while
hospitalized in a state developmental center, the State Department of Developmental Services, the physician in
charge of the client, or the professional in charge of the facility or his or her designee, shall release information
and records to the coroner.  The State Department of Developmental Services, the physician in charge of the
client, or the professional in charge of the facility or his or her designee, shall not release any notes, summaries,
transcripts, tapes, or records of conversations between the resident and health professional personnel of the
hospital relating to the personal life of the resident that is not related to the diagnosis and treatment of the
resident's physical condition.  Any information released to the coroner pursuant to this section shall remain
confidential and shall be sealed and shall not be made part of the public record.

(n) To authorized licensing personnel who are employed by, or who are authorized representatives of, the State
Department of Health Services, and who are licensed or registered health professionals, and to authorized legal
staff or special investigators who are peace officers who are employed by, or who are authorized representatives
of, the State Department of Social Services, as necessary to the performance of their duties to inspect, license,



and investigate health facilities and community care facilities, and to ensure that the standards of care and
services provided in these facilities are adequate and appropriate and to ascertain compliance with the rules and
regulations to which the facility is subject.  The confidential information shall remain confidential except for
purposes of inspection, licensing, or investigation pursuant to Chapter 2 (commencing with Section 1250) and
Chapter 3 (commencing with Section 1500) of Division 2 of the Health and Safety Code, or a criminal, civil, or
administrative proceeding in relation thereto.  The confidential information may be used by the State
Department of Health Services or the State Department of Social Services in a criminal, civil, or administrative
proceeding.  The confidential information shall be available only to the judge or hearing officer and to the
parties to the case.  Names which are confidential shall be listed in attachments separate to the general
pleadings.  The confidential information shall be sealed after the conclusion of the criminal, civil, or
administrative hearings, and shall not subsequently be released except in accordance with this subdivision.  If
the confidential information does not result in a criminal, civil, or administrative proceeding, it shall be sealed
after the State Department of Health Services or the State Department of Social Services decides that no further
action will be taken in the matter of suspected licensing violations.  Except as otherwise provided in this
subdivision, confidential information in the possession of the State Department of Health Services or the State
Department of Social Services shall not contain the name of the person with a developmental disability.

(o) To any board which licenses and certifies professionals in the fields of mental health and developmental
disabilities pursuant to state law, when the Director of Developmental Services has reasonable cause to believe
that there has occurred a violation of any provision of law subject to the jurisdiction of a board and the records
are relevant to the violation.  The information shall be sealed after a decision is reached in the matter of the
suspected violation, and shall not subsequently be released except in accordance with this subdivision.
Confidential information in the possession of the board shall not contain the name of the person with a
developmental disability.

(p) To governmental law enforcement agencies by the director of a regional center or state developmental
center, or his or her designee, when (1) the person with a developmental disability has been reported lost or
missing or (2) there is probable cause to believe that a person with a developmental disability has committed, or
has been the victim of, murder, manslaughter, mayhem, aggravated mayhem, kidnapping, robbery, carjacking,
assault with the intent to commit a felony, arson, extortion, rape, forcible sodomy, forcible oral copulation,
assault or battery, or unlawful possession of a weapon, as provided in any provision listed in Section 16590 of
the Penal Code.

This subdivision shall be limited solely to information directly relating to the factual circumstances of the
commission of the enumerated offenses and shall not include any information relating to the mental state of the
patient or the circumstances of his or her treatment unless relevant to the crime involved.

This subdivision shall not be construed as an exception to, or in any other way affecting, the provisions of
Article 7 (commencing with Section 1010) of Chapter 4 of Division 8 of the Evidence Code, or Chapter 11
(commencing with Section 15600) and Chapter 13 (commencing with Section 15750) of Part 3 of Division 9.

(q) To the Youth Authority and Adult Correctional Agency or any component thereof, as necessary to the
administration of justice.

(r) To an agency mandated to investigate a report of abuse filed pursuant to either Section 11164 of the Penal
Code or Section 15630 of the Welfare and Institutions Code for the purposes of either a mandated or voluntary
report or when those agencies request information in the course of conducting their investigation.

(s) When a person with developmental disabilities, or the parent, guardian, or conservator of a person with
developmental disabilities who lacks capacity to consent, fails to grant or deny a request by a regional center or
state developmental center to release information or records relating to the person with developmental
disabilities within a reasonable period of time, the director of the regional or developmental center, or his or her
designee, may release information or records on behalf of that person provided both of the following conditions
are met:



(1) Release of the information or records is deemed necessary to protect the person's health, safety, or welfare.

(2) The person, or the person's parent, guardian, or conservator, has been advised annually in writing of the
policy of the regional center or state developmental center for release of confidential client information or
records when the person with developmental disabilities, or the person's parent, guardian, or conservator, fails
to respond to a request for release of the information or records within a reasonable period of time.  A statement
of policy contained in the client's individual program plan shall be deemed to comply with the notice
requirement of this paragraph.

(t)(1) When an employee is served with a notice of adverse action, as defined in Section 19570 of the
Government Code, the following information and records may be released:

(A) All information and records that the appointing authority relied upon in issuing the notice of adverse action.

(B) All other information and records that are relevant to the adverse action, or that would constitute relevant
evidence as defined in Section 210 of the Evidence Code.

(C) The information described in subparagraphs (A) and (B) may be released only if both of the following
conditions are met:

(i) The appointing authority has provided written notice to the consumer and the consumer's legal representative
or, if the consumer has no legal representative or if the legal representative is a state agency, to the clients'
rights advocate, and the consumer, the consumer's legal representative, or the clients' rights advocate has not
objected in writing to the appointing authority within five business days of receipt of the notice, or the
appointing authority, upon review of the objection has determined that the circumstances on which the adverse
action is based are egregious or threaten the health, safety, or life of the consumer or other consumers and
without the information the adverse action could not be taken.

(ii) The appointing authority, the person against whom the adverse action has been taken, and the person's
representative, if any, have entered into a stipulation that does all of the following:

(I) Prohibits the parties from disclosing or using the information or records for any purpose other than the
proceedings for which the information or records were requested or provided.

(II) Requires the employee and the employee's legal representative to return to the appointing authority all
records provided to them under this subdivision, including, but not limited to, all records and documents or
copies thereof that are no longer in the possession of the employee or the employee's legal representative
because they were from any source containing confidential information protected by this section, and all copies
of those records and documents, within 10 days of the date that the adverse action becomes final except for the
actual records and documents submitted to the administrative tribunal as a component of an appeal from the
adverse action.

(III) Requires the parties to submit the stipulation to the administrative tribunal with jurisdiction over the
adverse action at the earliest possible opportunity.

(2) For the purposes of this subdivision, the State Personnel Board may, prior to any appeal from adverse action
being filed with it, issue a protective order, upon application by the appointing authority, for the limited purpose
of prohibiting the parties from disclosing or using information or records for any purpose other than the
proceeding for which the information or records were requested or provided, and to require the employee or the
employee's legal representative to return to the appointing authority all records provided to them under this
subdivision, including, but not limited to, all records and documents from any source containing confidential
information protected by this section, and all copies of those records and documents, within 10 days of the date
that the adverse action becomes final, except for the actual records and documents that are no longer in the
possession of the employee or the employee's legal representatives because they were submitted to the
administrative tribunal as a component of an appeal from the adverse action.



(3) Individual identifiers, including, but not limited to, names, social security numbers, and hospital numbers,
that are not necessary for the prosecution or defense of the adverse action, shall not be disclosed.

(4) All records, documents, or other materials containing confidential information protected by this section that
have been submitted or otherwise disclosed to the administrative agency or other person as a component of an
appeal from an adverse action shall, upon proper motion by the appointing authority to the administrative
tribunal, be placed under administrative seal and shall not, thereafter, be subject to disclosure to any person or
entity except upon the issuance of an order of a court of competent jurisdiction.

(5) For purposes of this subdivision, an adverse action becomes final when the employee fails to answer within
the time specified in Section 19575 of the Government Code, or, after filing an answer, withdraws the appeal,
or, upon exhaustion of the administrative appeal or of the judicial review remedies as otherwise provided by
law.

CREDIT(S)
(Added by Stats.1982, c. 1141, § 1.  Amended by Stats.1985, c. 994, § 1; Stats.1985, c. 1121, § 1.5; Stats.1989,
c. 897, § 45; Stats.1990, c. 693 (A.B.3403), § 1; Stats.1991, c. 534 (S.B.1088), § 4; Stats.1993, c. 610 (A.B.6), §
31, eff. Oct. 1, 1993; Stats.1993, c. 611 (S.B.60), § 35, eff. Oct. 1, 1993; Stats.2002, c. 1013 (S.B.2026), § 96;
Stats.2004, c. 406 (S.B.1819), § 1; Stats.2010, c. 178 (S.B.1115), § 100, operative Jan. 1, 2012.)

Historical Notes

Law Revision Commission Comments

Subdivision (p) of Section 4514 is amended to reflect nonsubstantive reorganization of the statutes
governing control of deadly weapons. [38 Cal.L.Rev.Comm. Reports 217 (2009)]

Historical And Statutory Notes

2010 Main Volume
Amendment of this section by § 1.5 of Stats.1985, c. 994, failed to become operative under the

provisions of § 3 of that Act.
Amendment of this section by § 1 of Stats.1985, c. 1121, failed to become operative under the

provisions of § 8 of that Act.
The 1989 amendment, in subd.(p), added aggravated mayhem to the list of crimes.
The 1990 amendment rewrote subds.(a) through (d) and subds.(h) through (k); in subd.(m), substituted

"developmental center" for "hospital", substituted "client" for "patient" in the first sentence, and
substituted "client" for "state hospital resident" in the second sentence; in the first paragraph of
subd.(p), substituted "director of a regional center or state developmental center, or his or her
designee, when (1) the person with a developmental disability has been reported lost or missing; or
(2) there is" for "physician in charge of the person with a developmental disability, or the
professional in charge of the facility or his or her designee, when he or she has", and deleted "while
hospitalized" preceding "has committed"; substituted "treatment unless relevant to the crime
involved" for "voluntary or involuntary admission, commitment, or treatment" in the second
paragraph of subd.(p); added references to Chapters 11 and 13 and Part 3 to the third paragraph of
subd.(p); added subd.(s) relating to agencies mandated to investigate reports of abuse; added
subd.(t), relating to situations where requests by a regional center or state developmental center to
release certain information or records are denied; and made nonsubstantive changes throughout.
Prior to amendment, subds.(a) through (d) and subds.(h) through (k) read:

"(a) In communications between qualified professional persons in the provision of intake, assessment,
and services or appropriate referrals, or in the course of conservatorship proceedings.  The consent
of the person with a developmental disability, or his or her guardian or conservator shall be obtained
before information or records may be disclosed by a professional employed by a facility to a



professional not employed by the facility who does not have the medical responsibility for the care
of a person with a developmental disability.

"(b) When the person with a developmental disability, with the approval of the physician, licensed
psychologist, or social worker with a master's degree in social work, who is in charge of the person,
designates individuals to whom information or records may be released, except that nothing in this
article shall be construed to compel a physician, psychologists, social worker, nurse, attorney, or
other professional to reveal information which has been given to him or her in confidence by a
family member of the person.

"(c) To the extent necessary for a claim, or for a claim to be made on behalf of a person with a
developmental disability for aid, insurance, or medical assistance to which he or she may be entitled.

"(d) If the person with a developmental disability is a minor, ward, or conservatee, and his or her parent,
guardian, or conservator designates, in writing, persons to whom records or information may be
disclosed, except that nothing in this article shall be construed to compel a physician, psychologist,
social worker, nurse, attorney, or other professional to reveal information which has been given to
him or her in confidence by a family member of the person."

"(h) To the Senate Rules Committee or the Assembly Rules Committee for the purposes of legislative
investigation authorized by such committee.

"(i) If the person with a developmental disability who applies for life or disability insurance designates
in writing the insurer to which records or information may be disclosed.

"(j) To the attorney for the person with a developmental disability in any and all proceedings upon
presentation of a release of information signed by the person, except that when the person is unable
to sign such release, the staff of the facility, upon satisfying itself of the identity of the attorney, and
of the fact that the attorney does represent the interests of the person, may release all information
and records relating to the person except that nothing in this article shall be construed to compel a
physician, psychologist, social worker, nurse, attorney, or other professional to reveal information
which has been given to him or her in confidence by a family member of the person.

"(k) Upon written agreement by a person with a developmental disability previously confined in or
otherwise treated by a facility, the professional in charge of the facility or his or her designee may
release any information, except information which has been given in confidence by members of the
family of the person with developmental disabilities, requested by a probation officer charged with
the evaluation of the person after his or her conviction of a crime if the professional person in charge
of the facility determines that such information is relevant to the evaluation.  Such agreement shall
only be operative until sentence is passed on the crime of which the person was convicted.  The
confidential information released pursuant to this subdivision shall be transmitted to the court
separately from the probation report and shall not be placed in the probation report.  The confidential
information shall remain confidential except for purposes of sentencing.  After sentencing, the
confidential information shall be sealed."

Amendment of this section by § 2 of Stats.1990, c. 693 (A.B.3403), failed to become operative under the
provisions of § 3 of that Act.

The 1991 amendment deleted former subd.(r), relating to disclosure to the agency established to protect
and advocate the rights of persons with developmental disabilities and redesignated the subsequent
subdivisions to conform.  The subject matter is now covered by Welfare and Institutions Code§
4514.3.  Prior to deletion, subd.(r) read:

"(r) To the agency established in this state to fulfill the requirements and assurances of Section 142 of
the federal Developmental Disabilities Act of 1984 for a system to protect and advocate the rights of
persons with developmental disabilities, as defined in Section 102(5) of the federal act.  The agency
shall have access to the records of a person with developmental disabilities who resides in a facility
for persons with developmental disabilities when both of the following conditions apply:

"(1) The agency has received a complaint from, or on behalf of, the person and the person consents to
the disclosure to the extent of his or her capabilities.

"(2) The person does not have a parent, guardian, or conservator, or the state or the designee of the state
is the person's guardian or conservator."



Legislative findings and intent of Stats.1991, c. 534 (S.B.1088), see Historical and Statutory Notes
under Civil Code § 1798.24b.

The 1993 amendment, in subd.(p), inserted "carjacking"; and made a nonsubstantive change.
Amendment of this section by § 31.5 of Stats.1993, c. 610, failed to become operative under the

provisions of § 53 of that Act.
Amendment of this section by § 35.5 of Stats.1993, c. 611, failed to become operative under the

provisions of § 58 of that Act.
Section affected by two or more acts at the same session of the legislature, see Government Code §

9605.
Stats.2002, c. 1013 (S.B.2026), substituted "marriage and family therapist" for "marriage, family, and

child counselor" three times and made nonsubstantive changes.
Stats.2004, c. 406 (S.B.1819), in subds.(b) and (d), substituted "in this chapter" for "in this article"; in

subd.(h), substituted "Senate Committee on Rules or the Assembly Committee on Rules" for "Senate
Rules Committee or the Assembly Rules Committee"; and added subd.(t), relating to instances
where an employee is served with a notice of adverse action.

2010 Legislation
Stats.2010, c. 178 (S.B.1115), made changes to cross references consistent with the reorganization of

deadly weapons provisions in the Penal Code by Stats.2010, c. 711 (S.B.1080).
For operative effect provisions relating to Stats.2010, c. 178 (S.B.1115), see Historical and Statutory

Notes under Business and Professions Code § 7542.1.
Subordination of legislation by Stats.2010, c. 178 (S.B.1115), to other 2010 legislation, see Historical

and Statutory Notes under Business and Professions Code § 7542.1.

Research References

Cross References

"Consumer" defined for purposes of this Division, see Welfare and Institutions Code § 4512.
Department of Developmental Services, see Welfare and Institutions Code § 4400 et seq.
Department of Health Care Services, generally, see Health and Safety Code § 100100 et seq.
"Developmental disability" defined for purposes of this Division, see Welfare and Institutions Code

§ 4512.
Felonies, definition and penalties, see Penal Code §§ 17 and 18.
Persons involuntarily detained, similar provisions, see Welfare and Institutions Code § 5328.
Record of persons who died while residing in state hospitals or developmental centers,

confidentiality, see Welfare and Institutions Code § 4015.
Sexually violent predators, conditional release program, terms and conditions, see Welfare and

Institutions Code § 6608.8.
State Personnel Board, generally, see Const. Art. 7, § 2 et seq. and Government Code § 18650 et seq.

Code Of Regulations References

Additional standards for infant development programs, program design, see 17 Cal. Code of Regs. §
56762.

Community services, residential services and quality assurance regulations, consumer placement and
relocation assistance, see 17 Cal. Code of Regs. § 56017.

Confidentiality and retention of income documentation, see 17 Cal. Code of Regs. § 50262.
Standards for all community-based day programs, consumer records, see 17 Cal. Code of Regs. §

56730.
Transportation service, standards for transportation service vendors, 17 Cal. Code of Regs. § 58520

et seq.



Law Review And Journal Commentaries

Review of Selected 1990 California Legislation.  22 Pac. L.J. 607 (1991).
Review of Selected 1993 California Legislation.  25 Pac. L.J. 513 (1994).
2010 Main Volume

Collateral References:

Witkin, Summary (9th ed) Const Law §473
Cal Jur 3d Adm L §549; Heal Art §287

Notes Of Decisions

License revocation proceeding 1

1. License revocation proceeding

Use of Welf. & Inst. Code §§ 4514 and 5328 making treatment information and records of developmentally
disabled and mentally disabled persons confidential, to prevent disclosure of confidential records to
administrative hearing officer, in operator's license revocation proceeding when records had not been used by
Department of Social Services in preparation of accusation or at hearing did not violate due process. Gilbert v.
Superior Court (Dept. of Social Services) (App. 5 Dist. 1987) 238 Cal.Rptr. 220, 193 Cal.App.3d 161, review
denied. Constitutional Law  4262

§ 4514.3. Disclosure of information and records to protection and advocacy agency for rights of persons
with developmental disabilities 

     •     Historical Notes

(a) Notwithstanding Section 4514, information and records shall be disclosed to the protection and advocacy
agency designated by the Governor in this state to fulfill the requirements and assurances of the federal
Developmental Disabilities Assistance and Bill of Rights Act of 2000, contained in Chapter 144 (commencing
with Section 15001) of Title 42 of the United States Code, for the protection and advocacy of the rights of
persons with developmental disabilities, as defined in Section 15002(8) of Title 42 of the United States Code.

(b) Access to information and records to which subdivision (a) applies shall be in accord with Division 4.7
(commencing with Section 4900).

CREDIT(S)
(Added by Stats.1991, c. 534 (S.B.1088), § 3.  Amended by Stats.2003, c. 878 (S.B.577), § 3.)

Historical Notes

Historical And Statutory Notes

2003 Legislation
Stats.2003, c. 878 (S.B.577), in subd.(a), substituted "shall" for "may", inserted "of 2000" preceding

"contained in Chapter", substituted "144" for "75", substituted "15001" for "6000", and substituted
"15002(8)" for "6001(5)".

Section 1 of Stats.2003, c. 878 (S.B.577), provides:
"(a) The Legislature finds and declares all of the following:
"(1) The protection and advocacy systems are federally mandated disability rights agencies



established under federal law to provide advocacy services to people with disabilities.
"(2) California designated a protection and advocacy agency in 1978, the purpose of which was

limited to serving persons with developmental disabilities.
"(3) Since that time, the federal mandate of the protection and advocacy systems has expanded to

include anyone with a disability as defined under federal law.
"(4) Under federal law, the protection and advocacy agencies must have authority to investigate

incidents of abuse or neglect and otherwise protect the legal and civil rights of people with
disabilities through its federally mandated activities.  In providing its mandated services, the
agencies must also have access to locations in which services, supports, and other assistance are
provided, access to people with disabilities eligible for services, and access to records under
conditions specified in federal law.

"(5) The federal law related to protection and advocacy systems is contained in various statutes and
regulations which, despite some variations in language, are intended to be read to result in the
provision of consistent services to all persons with disabilities eligible for protection and
advocacy agency services.

"(6) State law has not been amended to reflect changes in federal law.
"(7) Because of the multiple federal statutory and regulatory schemes pertaining to protection and

advocacy agencies, and because state law is outdated, confusion has resulted in delays of abuse
and neglect investigations and delays in the provision of other mandated services.  On occasion,
delays have hampered the ability of the state's protection and advocacy agency to timely
investigate incidents of suspected abuse or neglect, including incidents resulting in death, until
the agency was able to enforce its authority under federal law.

"(8) State law may not, however, diminish the authority of the protection and advocacy agency
under federal law.

"(9) Moreover, it is in the interest of people with disabilities in California that protection and
advocacy services be available to all people with disabilities who may be subject to abuse or
neglect or who request or require the advocacy services of the protection and advocacy agency.

"(b) The Legislature further finds and declares that enactment of this act would do both of the
following:

"(1) Ensure that protection and advocacy agency services are available to all persons with
disabilities as defined in state law, even if state law defines disability in a manner that is broader
than the definition of disability under federal law.

"(2) Delineate the authority of the protection and advocacy agency in a manner that will clarify the
agency's authority and provide the agency in state law with the authority established under
federal law, pursuant to the Developmental Disabilities Assistance and Bill of Rights Act of
2000 (the PADD Act), the Protection and Advocacy for Individuals with Mental Illness Act (the
PAIMI Act), and the Protection and Advocacy of Individual Rights Act (the PAIR Act)."

1998 Main Volume
Legislative findings and intent of Stats.1991, c. 534 (S.B.1088), see Historical and Statutory Notes

under Civil Code § 1798.24b.

§ 4514.5. Information to patient's family or designee; patient authorization 

Upon request of a family member of a resident of a state hospital, community care facility, or health facility, or
other person designated by the resident, the facility shall give such family member or the designee notification
of the resident's presence in the facility, the transfer, the diagnosis, the prognosis, the medications prescribed,
the side effects of medications prescribed, if any, the progress of the resident, and the serious illness of the
resident, if, after notification of the resident that such information is requested, the resident authorizes such
disclosure.  If, when initially informed of the request for notification, the resident is unable to authorize the
release of such information, notation of the attempt shall be made into the resident's treatment record, and daily
efforts shall be made to secure the resident's consent or refusal of such authorization.  However, if a request for



information is made by the spouse, parent, child, or sibling of the resident and the resident is unable to authorize
the release of such information, such requester shall be given notification of the resident's presence in the
facility, except to the extent prohibited by federal law.  Upon request of a family member of a resident or the
designee, the facility shall notify such family member or designee of the release or death of the resident.
Nothing in this section shall be construed to require photocopying of the resident's medical records in order to
satisfy its provisions.

CREDIT(S)
(Added by Stats.1982, c. 1141, § 2.)

1998 Main Volume

DIVISION 4.7. PROTECTION AND ADVOCACY AGENCY

Chapter 1. Definitions

§ 4900. Definitions 

     •     Historical Notes     •     Research References

(a) The definitions contained in this section shall govern the construction of this division, unless the context
requires otherwise.  These definitions shall not be construed to alter or impact the definitions or other
provisions of the Elder and Dependent Adult Civil Protection Act (Chapter 11 (commencing with Section
15600), or Chapter 13 (commencing with Section 15750), of Part 3 of Division 9.

(b) "Abuse" means an act, or failure to act, that would constitute abuse as that term is defined in federal
regulations pertaining to the authority of protection and advocacy agencies, including Section 51.2 of Title 42
of the Code of Federal Regulations or Section 1386.19 of Title 45 of the Code of Federal Regulations." Abuse"
also means an act, or failure to act, that would constitute abuse as that term is defined in Section 15610.07 of
the Welfare and Institutions Code or Section 11165.6 of the Penal Code.

(c) "Complaint" has the same meaning as "complaint" as defined in federal statutes and regulations pertaining
to the authority of protection and advocacy agencies, including Section 10802(1) of Title 42 of the United
States Code, Section 51.2 of Title 42 of the Code of Federal Regulations, or Section 1386.19 of Title 45 of the
Code of Federal Regulations.

(d) "Disability" means a developmental disability, as defined in Section 15002(8) of Title 42 of the United
States Code, a mental illness, as defined in Section 10802(4) of Title 42 of the United States Code, a disability
within the meaning of the Americans with Disabilities Act of 1990 (42 U.S.C. Sec. 12101 et seq.), as defined in
Section 12102(2) of Title 42 of the United States Code, or a disability within the meaning of the California Fair
Employment and Housing Act (Part 2.8 (commencing with Section 12900) of Division 3 of Title 2 of the
Government Code), as defined in subdivision (i) or (k) of Section 12926 of the Government Code.

(e) "Facility" or "program" means a public or private facility or program providing services, support, care, or
treatment to persons with disabilities , even if only on an as-needed basis or under contractual arrangement."
Facility" or "program" includes, but is not limited to, a hospital, a long-term health care facility, a community
living arrangement for people with disabilities, including a group home, a board and care home, an individual
residence or apartment of a person with a disability where services are provided, a day program, a juvenile
detention facility, a homeless shelter, a jail, or a prison, including all general areas, as well as special, mental
health, or forensic units.  The term includes any facility licensed under Division 2 (commencing with Section
1200) of the Health and Safety Code and any facility that is unlicensed but is not exempt from licensure as



provided in subdivision (a) of Section 1503.5 of the Health and Safety Code.  The term also includes a public or
private school or other institution or program providing education, training, habilitation, therapeutic, or
residential services to persons with disabilities.

(f) "Legal guardian," "conservator," or "legal representative," means a person appointed by a state court or
agency empowered under state law to appoint and review the legal guardian, conservator, or legal
representative, as appropriate.  With respect to an individual described under paragraph (2) of subdivision (i),
this person is one who has the legal authority to consent to health or mental health care or treatment on behalf
of the individual.  With respect to an individual described under paragraphs (1) or (3) of subdivision (i), this
person is one who has the legal authority to make all decisions on behalf of the individual.  These terms include
the parent of a minor who has legal custody of the minor.  These terms do not include a person acting solely as
a representative payee, a person acting solely to handle financial matters, an attorney or other person acting on
behalf of an individual with a disability solely in individual legal matters, or an official or his or her designee
who is responsible for the provision of treatment or services to an individual with a disability.

(g) "Neglect" means a negligent act, or omission to act, that would constitute neglect as that term is defined in
federal statutes and regulations pertaining to the authority of protection and advocacy agencies, including
Section 10802(5) of Title 42 of the United States Code, Section 51.2 of Title 42 of the Code of Federal
Regulations, or Section 1386.19 of Title 45 of the Code of Federal Regulations."Neglect" also means a
negligent act, or omission to act, that would constitute neglect as that term is defined in subdivision (b) of
Section 15610.07 of the Welfare and Institutions Code or Section 11165.2 of the Penal Code.

(h) "Probable cause" to believe that an individual has been subject to abuse or neglect, or is at significant risk of
being subjected to abuse or neglect, exists when the protection and advocacy agency determines that it is
objectively reasonable for a person to entertain that belief .  The individual making a probable cause
determination may base the decision on reasonable inferences drawn from his or her experience or training
regarding similar incidents, conditions, or problems that are usually associated with abuse or neglect.
Information supporting a probable cause determination may result from monitoring or other activities,
including, but not limited to, media reports and newspaper articles.

(i) "Protection and advocacy agency" means the private nonprofit corporation designated by the Governor in
this state pursuant to federal law for the protection and advocacy of the rights of persons with disabilities,
including the following:

(1) People with developmental disabilities, as authorized under the federal Developmental Disabilities
Assistance and Bill of Rights Act of 2000, contained in Chapter 144 (commencing with Section 15001) of Title
42 of the United States Code.

(2) People with mental illness , as authorized under the federal Protection and Advocacy for Mentally Ill
Individuals Amendments Act of 1991, contained in Chapter 114 (commencing with Section 10801) of Title 42
of the United States Code.

(3) People with disabilities within the meaning of the Americans with Disabilities Act of 1990 (42 U.S.C. Sec.
12101 et seq.) as defined in Section 12102(2) of Title 42 of the United States Code, who do not have a
developmental disability as defined in Section 15002(8) of Title 42 of the United States Code, people with a
mental illness as defined in Section 10802(4) of Title 42 of the United States Code, and who are receiving
services under the federal Protection and Advocacy of Individual Rights Act as defined in Section 794e of Title
29 of the United States Code, or people with a disability within the meaning of the California Fair Employment
and Housing Act (Part 2.8 (commencing with Section 12900) of Division 3 of Title 2 of the Government Code),
as defined in subdivision (i) or (k) of Section 12926 of the Government Code.

(j) "Reasonable unaccompanied access" means access that permits the protection and advocacy agency, without
undue interference, to monitor, inspect, and observe conditions in facilities and programs, to meet and
communicate with residents and service recipients privately and confidentially on a regular basis, formally or
informally, by telephone, mail, electronic mail, and in person, and to review records privately and



confidentially, in a manner that minimizes interference with the activities of the program or service, that
respects residents' privacy interests and honors a resident's request to terminate an interview, and that does not
jeopardize the physical health or safety of facility or program staff, residents, service recipients, or protection
and advocacy agency staff.

CREDIT(S)
(Added by Stats.1991, c. 534 (S.B.1088), § 7.  Amended by Stats.2003, c. 878 (S.B.577), § 4.)

Historical Notes

Historical And Statutory Notes

2003 Legislation
For legislative findings and declarations relating to Stats.2003, c. 878 (S.B.577), see Historical and

Statutory Notes under Welfare and Institutions Code § 4514.3.
1998 Main Volume
Legislative findings and intent of Stats.1991, c. 534 (S.B.1088), see Historical and Statutory Notes

under Civil Code § 1798.24b.

Research References

Cross References

Use of seclusion and behavioral restraints in facilities, application of section, technical assistance
and training, see Health and Safety Code § 1180.2.

1998 Main Volume

Collateral References:

Witkin, Procedure (4th ed) Actions §§61, 62
B-W Cal Civil Practice: Civil Rights Litigation §12:16

§ 4901. Private nonprofit corporation; conformance with requirements of federal law by agency and by
state officers and employees; authority of protection and advocacy systems; cooperation with state
officers and employees; investigations of reports of adult abuse or neglect 

     •     Historical Notes

(a) The protection and advocacy agency, for purposes of this division, shall be a private nonprofit corporation
and shall meet all of the requirements of federal law applicable to protection and advocacy systems, including,
but not limited to, the requirement that it establish a grievance procedure for clients or prospective clients of the
system to ensure that people with disabilities have full access to services of the system.

(b) State officers and employees, in taking any action relating to the protection and advocacy agency, shall meet
the requirements of federal law applicable to protection and advocacy systems.

(c) The authority of the protection and advocacy agency set forth in this division shall not diminish the
authority of the protection and advocacy agency under federal statutes pertaining to the authority of protection
and advocacy systems, or under federal rules and regulations adopted in implementation of those statutes.

(d) Nothing in this division shall be construed to supplant the jurisdiction or the responsibilities of adult
protective services programs pursuant to Chapter 11 (commencing with Section 15600), or Chapter 13
(commencing with Section 15750), of Part 3 of Division 9.



(e)(1) Nothing in this division shall be construed to supplant the duties or authority of the State Long-Term
Care Ombudsman Program pursuant to Chapter 11 (commencing with Section 9700) of Division 8.5.

(2) The protection and advocacy agency shall cooperate with the Office of the State Long-Term Care
Ombudsman when appropriate, as provided in Section 9717.

(f)(1) Nothing in this division shall be construed to alter or impact the Elder and Dependent Adult Civil
Protection Act (Chapter 11 (commencing with Section 15600), or Chapter 13 (commencing with Section
15750), of Part 3 of Division 9, including the confidentiality requirements of Section 15633 and the legal
responsibility of the protection and advocacy agency to report elder or dependent adult abuse or neglect as
required by paragraph (1) of subdivision (b) of Section 15630.

(2) The adult protective services agency shall retain the responsibility to investigate any report of abuse or
neglect in accordance with Chapter 13 (commencing with Section 15750) of Part 3 of Division 9 when the
reported abuse or neglect is within the jurisdiction of the adult protective services agency.

CREDIT(S)
(Added by Stats.1991, c. 534 (S.B.1088), § 7.  Amended by Stats.2003, c. 878 (S.B.577), § 5.)

Historical Notes

Historical And Statutory Notes

2003 Legislation
For legislative findings and declarations relating to Stats.2003, c. 878 (S.B.577), see Historical and

Statutory Notes under Welfare and Institutions Code § 4514.3.

Collateral References:

Witkin, Summary (9th ed) Const Law §747
Witkin, Procedure (4th ed) Actions §62

§ 4902. Powers and duties 

     •     Historical Notes     •     Research References

(a) The protection and advocacy agency, in protecting and advocating for the rights of people with disabilities ,
pursuant to the federal mandate, may do all of the following:

(1) Investigate any incident of abuse or neglect of any person with a disability if the incident is reported to the
protection and advocacy agency or if the protection and advocacy agency determines there is probable cause to
believe the abuse or neglect occurred.  This authority shall include reasonable access to a facility or program
and authority to examine all relevant records and interview any facility or program service recipient, employee,
or other person who might have knowledge of the alleged abuse or neglect.

(2) Pursue administrative, legal, and other appropriate remedies or approaches to ensure the protection of the
rights of people with disabilities.

(3) Provide information and training on, and referral to, programs and services addressing the needs of people
with disabilities , including information and training regarding individual rights and the services available from
the protection and advocacy agency.

(b) The protection and advocacy agency shall, in addition, have reasonable access to facilities or programs in
the state that provide care and treatment to people with disabilities , and access to those persons.



(1) The protection and advocacy agency shall have reasonable unaccompanied access to public or private
facilities, programs, and services, and to recipients of services therein, at all times as are necessary to
investigate incidents of abuse and neglect in accord with paragraph (1) of subdivision (a) .  Access shall be
afforded, upon request, to the agency when any of the following has occurred:

(A) An incident is reported or a complaint is made to the agency.

(B) The agency determines there is probable cause to believe that an incident has or may have occurred.

(C) The agency determines that there is or may be imminent danger of serious abuse or neglect of an individual
with a disability.

(2) The protection and advocacy agency shall have reasonable unaccompanied access to public and private
facilities, programs, and services, and recipients of services therein during normal working hours and visiting
hours for other advocacy services.  In the case of information and training services, access shall be at times
mutually agreeable to the protection and advocacy agency and facility management.  This access shall be for the
purpose of any of the following:

(A) Providing information and training on, and referral to programs addressing the needs of, individuals with
disabilities, and information and training on individual rights and the protection and advocacy services available
from the agency, including, but not limited to, the name, address, and telephone number of the protection and
advocacy agency.

(B) Monitoring compliance with respect to the rights and safety of residents or service recipients.

(C) Inspecting, viewing, and photographing all areas of the facility or program that are used by residents or
service recipients, or that are accessible to them.

(c) If the protection and advocacy agency's access to facilities, programs, service recipients, residents, or
records covered by this division is delayed or denied by a facility, program, or service, the facility, program, or
service shall promptly provide the agency with a written statement of reasons.  In the case of denial of access
for alleged lack of authorization, the facility, program, or service shall promptly provide to the agency the
name, address, and telephone number of the legal guardian, conservator, or other legal representative of the
individual with a disability for whom authorization is required.  Access to a facility, program, service recipient,
resident, or to records, shall not be delayed or denied without the prompt provision of a written statement of the
reasons for the denial.

(d) The protection and advocacy agency may not enter an individual residence or apartment of a client or his or
her family without the consent of an adult occupant.  In the absence of this consent, the protection and advocacy
agency may enter only if it has obtained the legal authority to enforce its access authority pursuant to legal
remedies available under this division or applicable federal law.

(e) A care provider, including, but not limited to, any individual, state entity, or other organization that is
required to respond to these requests, may charge a reasonable fee to cover the cost of copying records pursuant
to this division that may take into account the costs incurred by the care provider in locating, identifying, and
making the records available as required pursuant to this division.  Charges for copying records that would
otherwise be available to the protection and advocacy agency or the person with a disability whose records are
requested, under other statutes providing for access to records, may not exceed any rates for obtaining copies of
the records specified in the applicable provisions.

CREDIT(S)
(Added by Stats.1991, c. 534 (S.B.1088), § 7.  Amended by Stats.2003, c. 878 (S.B.577), § 6.)

Historical Notes



Historical And Statutory Notes

2003 Legislation
For legislative findings and declarations relating to Stats.2003, c. 878 (S.B.577), see Historical and

Statutory Notes under Welfare and Institutions Code § 4514.3.

Research References

Cross References

Protection and advocacy agency, access to information and records, confidentiality, see Welfare and
Institutions Code § 4903.

Collateral References:

Witkin, Procedure (4th ed) Actions §62

§ 4903. Access to information and records; confidentiality of records of agency 

     •     Historical Notes

(a) The protection and advocacy agency shall have access to the records of any of the following people with
disabilities :

(1) Any person who is a client of the agency, or any person who has requested assistance from the agency, if
that person or the agent designated by that person, or the legal guardian, conservator, or other legal
representative of that person, has authorized the protection and advocacy agency to have access to the records
and information.  If a person with a disability who is able to authorize the protection and advocacy agency to
access his or her records expressly denies this access after being informed by the protection and advocacy
agency of his or her right to authorize or deny access, the protection and advocacy agency may not have access
to that person's records.

(2) Any person, including any individual who cannot be located, to whom all of the following conditions apply:

(A) The individual, due to his or her mental or physical condition, is unable to authorize the protection and
advocacy agency to have access to his or her records.

(B) The individual does not have a legal guardian, conservator, or other legal representative, or the individual's
representative is a public entity, including the state or one of its political subdivisions.

(C) The protection and advocacy agency has received a complaint that the individual has been subject to abuse
or neglect, or has determined that probable cause exists to believe that the individual has been subject to abuse
or neglect.

(3) Any person who is deceased, and for whom the protection and advocacy agency has received a complaint
that the individual had been subjected to abuse or neglect, or for whom the agency has determined that probable
cause exists to believe that the individual had been subjected to abuse or neglect.

(4) Any person who has a legal guardian, conservator, or other legal representative with respect to whom a
complaint has been received by the protection and advocacy agency, or with respect to whom the protection and
advocacy agency has determined that probable cause exists to believe that the person has been subjected to
abuse or neglect, whenever all of the following conditions exist:

(A) The representative has been contacted by the protection and advocacy agency upon receipt of the



representative's name and address.

(B) The protection and advocacy agency has offered assistance to the representatives to resolve the situation.

(C) The representative has failed or refused to act on behalf of the person.

(b) Individual records that shall be available to the protection and advocacy agency under this section shall
include, but not be limited to, all of the following information and records related to the investigation, whether
written or in another medium, draft or final, including, but not limited to, handwritten notes, electronic files,
photographs, videotapes, or audiotapes:

(1) Information and records prepared or received in the course of providing intake, assessment, evaluation,
education, training, or other supportive services, including, but not limited to, medical records, financial
records, monitoring reports, or other reports, prepared or received by a member of the staff of a facility,
program , or service that is providing care, treatment, or services.

(2) Reports prepared by an agency charged with investigating reports of incidents of abuse, neglect, injury, or
death occurring at the program, facility, or service while the individual with a disability is under the care of a
member of the staff of a program, facility, or service, or by or for a program, facility, or service, that describe
any or all of the following:

(A) Abuse, neglect, injury , or death.

(B) The steps taken to investigate the incidents.

(C) Reports and records, including, but not limited to, personnel records prepared or maintained by the facility,
program, or service in connection with reports of incidents, subject to the following:

(i) If a state statute specifies procedures with respect to personnel records, the protection and advocacy agency
shall follow those procedures.

(ii) Personnel records shall be protected from disclosure in compliance with the fundamental right of privacy
established pursuant to Section 1 of Article I of the California Constitution.  The custodian of personnel records
shall have a right and a duty to resist attempts to allow the unauthorized disclosure of personnel records, and
may not waive the privacy rights that are guaranteed pursuant to Section 1 of Article I of the California
Constitution.

(D) Supporting information that was relied upon in creating a report, including, but not limited to, all
information and records that document interviews with persons who were interviewed, physical and
documentary evidence that was reviewed, or related investigative findings.

(3) Discharge planning records.

(c) Information in the possession of a program, facility, or service that must be available to the agency
investigating instances of abuse or neglect pursuant to paragraph (1) of subdivision (a) of Section 4902, whether
written or in another medium, draft or final, including, but not limited to, handwritten notes, electronic files,
photographs, videotapes, audiotapes, or records, shall include, but not be limited to, all of the following:

(1) Information in reports prepared by individuals and entities performing certification or licensure reviews, or
by professional accreditation organizations, as well as related assessments prepared for a program, facility, or
service by its staff, contractors, or related entities, subject to any other provision of state law protecting records
produced by medical care evaluation or peer review committees.

(2) Information in professional, performance, building, or other safety standards, or demographic and statistical
information, relating to the facility.

(d) The authority of the protection and advocacy agency to have access to records does not supersede any
prohibition on discovery specified in Sections 1157 and 1157.6 of the Evidence Code, nor does it supersede any



prohibition on disclosure subject to the physician-patient privilege or the psychotherapist-patient privilege.

(e)(1) The protection and advocacy agency shall have access to records of individuals described in paragraph
(1) of subdivision (a) of Section 4902 and in subdivision (a), and other records that are relevant to conducting
an investigation, under the circumstances described in those subdivisions, not later than three business days
after the agency makes a written request for the records involved.

(2) The protection and advocacy agency shall have immediate access to the records, not later than 24 hours after
the agency makes a request, without consent from another party, in a situation in which treatment, services,
supports, or other assistance is provided to an individual with a disability, if the agency determines there is
probable cause to believe that the health or safety of the individual is in serious and immediate jeopardy, or in a
case of death of an individual with a disability.

(f) Confidential information kept or obtained by the protection and advocacy agency shall remain confidential
and may not be subject to disclosure.  This subdivision shall not, however, prevent the protection and advocacy
agency from doing any of the following:

(1) Sharing the information with the individual client who is the subject of the record or report or other
document, or with his or her legally authorized representative, subject to any limitation on disclosure to
recipients of mental health services as provided in subsection (b) of Section 10806 of Title 42 of the United
States Code.

(2) Issuing a public report of the results of an investigation that maintains the confidentiality of individual
service recipients.

(3) Reporting the results of an investigation to responsible investigative or enforcement agencies should an
investigation reveal information concerning the facility, its staff, or employees warranting possible sanctions or
corrective action.  This information may be reported to agencies that are responsible for facility licensing or
accreditation, employee discipline, employee licensing or certification suspension or revocation, or criminal
prosecution.

(4) Pursuing alternative remedies, including the initiation of legal action.

(5) Reporting suspected elder or dependent adult abuse pursuant to the Elder Abuse and Dependent Adult Civil
Protection Act (Chapter 11 (commencing with Section 15600) of Part 3 of Division 9).

(g) The protection and advocacy agency shall inform and train employees as appropriate regarding the
confidentiality of client records.

CREDIT(S)
(Added by Stats.1991, c. 534 (S.B.1088), § 7.  Amended by Stats.2003, c. 878 (S.B.577), § 7.)

Historical Notes
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For legislative findings and declarations relating to Stats.2003, c. 878 (S.B.577), see Historical and

Statutory Notes under Welfare and Institutions Code § 4514.3.

Collateral References:

Witkin, Procedure (4th ed) Actions §62

§ 4904. Immunity from liability 



(a) The protection and advocacy agency, its employees, and designated agents, shall not be liable for an injury
resulting from an employee's or agent's act or omission where the act or omission was the result of the exercise,
in good faith, of the discretion vested in him or her.

(b) The protection and advocacy agency, its employees, and designated agents, shall not be liable for damages
awarded under Section 3294 of the Civil Code or other damages imposed primarily for the sake of example and
by way of punishing the defendant.

(c) The protection and advocacy agency, its employees, and designated agents, when participating in filing a
complaint or providing information pursuant to this division or participating in a judicial proceeding resulting
therefrom shall be presumed to be acting in good faith and unless the presumption is rebutted, shall be immune
from any liability, civil or criminal, and shall be immune from any penalty, sanction, or restriction that might be
incurred or imposed.

CREDIT(S)
(Added by Stats.1991, c. 534 (S.B.1088), § 7.)

Collateral References:

Witkin, Procedure (4th ed) Actions §63

§ 4905. Reprisal or harassment, or directly or indirectly take or threaten to take any actions to prevent
reports to agency of abuse, neglect or other violations; attempt to remove from facility or program or to
deny rights as retaliation for complaint 

     •     Historical Notes

(a) No employee or agent of a facility, program, or service shall subject a person with a disability to reprisal or
harassment or directly or indirectly take or threaten to take any action that would prevent the person, his or her
legally authorized representative, or family member from reporting or otherwise bringing to the attention of the
protection and advocacy agency any facts or information relative to suspected abuse, neglect, or other violations
of the person's rights.

(b) Any attempt to involuntarily remove from a facility, program, or service, or to deny privileges or rights
without good cause to a person with a disability by whom or for whom a complaint has been made to the
protection and advocacy agency, within 60 days after the date the complaint is made or within 60 days after the
conclusion of any proceeding resulting from the complaint, shall raise a presumption that the action was taken
in retaliation for the filing of the complaint.

CREDIT(S)
(Added by Stats.1991, c. 534 (S.B.1088), § 7.  Amended by Stats.2003, c. 878 (S.B.577), § 8.)
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Cal Jur 3d Incomp §1
 Cal Digest of Official Reports 3d Series, Guardianship and Conservatorship §§40 et seq.,

Incompetent Persons §§1 et seq.
 Am Jur 2d Guardian and Ward §§18 et seq., Incompetent Persons §§31 et seq.
 California Conservatorships (1987, CEB).
Necessity and sufficiency of statements informing one under investigation and involuntary

commitment of right to remain silent.  23 ALR4th 563.

§ 4906. Prohibition against use of force to obtain access to information 

     •     Historical Notes

(a) The protection and advocacy agency may not obtain access through the use of physical force to facilities,
programs, service recipients, residents, or records required by the division if this access is delayed or denied.

(b) Notwithstanding subdivision (a), nothing in this division is intended to preclude the protection and advocacy
agency from pursuing appropriate legal remedies to enforce its access authority under this division or applicable
federal law.

CREDIT(S)
(Added by Stats.2003, c. 878 (S.B.577), § 9.)
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DIVISION 5. COMMUNITY MENTAL HEALTH SERVICES

Part 1. The Lanterman-Petris-Short Act

Chapter 1. General Provisions

§ 5000. Short title 

     •     Historical Notes     •     Research References     •     Notes of Decisions

This part shall be known and may be cited as the Lanterman-Petris-Short Act.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.)

Historical Notes



Historical And Statutory Notes

1998 Main Volume
Former § 5000, added by Stats.1965, c. 391, p. 1632, § 4, relating to certification of medical examiners,

was repealed by Stats.1967, c. 1667, p. 4107, § 36.5, operative July 1, 1969.  See Welfare and
Institutions Code § 6750.

Former § 5000, added by Stats.1937, c. 369, p. 1121, § 5000, amended by Stats.1955, c. 111, p. 573, § 1,
relating to certification of medical examiners, was repealed by Stats.1965, c. 391, p. 1631, § 3.  See
Welfare and Institutions Code § 6750.

Section 48 of Stats.1967, c. 1667, p. 4053, amended by Stats.1968, c. 989, p. 1928, § 3, provides:
"Sections 1 to 42, inclusive, of this act, except for Chapters 4.5 and 5 of Division 7 of the Welfare and

Institutions Code as added by Section 40 of this act, shall become operative on July 1, 1969; Chapter
5 of Division 7 of the Welfare and Institutions Code as added by Section 40 of this act shall become
operative upon the completion and acceptance of the construction of the institute for which an
appropriation for planning was provided by Item 354 of the Budget Act of 1965, at which time
Chapter 4.5 of Division 7 of the Welfare and Institutions Code as added by Section 40 of this act
shall cease to be operative."

Section 50 of Stats.1967, c. 1667, provides:
"Any section of any act, enacted by the Legislature at its 1967 Regular Session prior or subsequent to

the enactment of this act, which amends, adds, or repeals a section of Division 6 (commencing with
Section 5000), Division 6.5 (commencing with Section 7900), Division 7 (commencing with Section
8000), or Division 8 (commencing with Section 9000) of the Welfare and Institutions Code, shall
prevail over this act."

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

Research References

Cross References

Detention, care and services for returned state resident who was confined in public institution in
other state, see Welfare and Institutions Code § 4119.

Initial 72 hours of mental health evaluation and treatment provided to minor, see Welfare and
Institutions Code § 5585.20.

Suspension of criminal charges until defendant becomes mentally competent, see Penal Code §
1370.

Law Review And Journal Commentaries

Conservatorship for the "gravely disabled": California's nondeclaration of nonindependence.  Grant
H. Morris (1978) 15 San Diego L.Rev. 201.

Eroding Roulet: How the Courts Ignore a Landmark in California Civil Commitment Hearings.  Paul
Bernstein, 33 U.S.F.L.Rev. 59 (1998).

Involuntary commitment of minors: Where to draw a line on parental authority. (1978) 66
Cal.L.Rev. 344.

Jury trial for juveniles: Equal protection and California commitment proceedings. (1972) 23
Hastings L.J. 467.

Lanterman-Petris-Short Act: A review. (1977) 7 Golden Gate U.L.Rev. 733.
Out of mind?  Out of sight: The uncivil commitment of permanently incompetent criminal

defendants.  Grant H. Morris and J. Reid Meloy, 27 U.C.Davis L.Rev. 1 (1993).
Prisoners and mental patients — conditioning and other technologies for treatment and

rehabilitation. (1972) 45 S.Cal.L.Rev. 616.



Protecting the medical patient's right to privacy.  Victoria K. Lin, 31 McGeorge L.Rev. 233 (2000).
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. Due process

Procedural due process rights of conservatee were not violated in proceedings to reestablish conservatorship of
the person under the Lanterman-Petris-Short Act, notwithstanding that trial court accepted the sworn statement
of conservatee's attorney that conservatee willingly and knowingly consented to the reestablishment without a
hearing on the matter; conservatee received all of the statutory notices, including the physicians' declaration,
and she also received at least two written notices of her right to a hearing and a jury trial, and her attorney met
with her and discussed these matters. In re Conservatorship of Person of Tian L.(App. 4 Dist. 2007) 57
Cal.Rptr.3d 382, 149 Cal.App.4th 1022. Constitutional Law  4339; Mental Health  120; Mental Health

 130; Mental Health  137.1

1. Purpose

The function of a conservatorship hearing is to allow the proposed conservatee to contest the facts through
confrontation and cross-examination of the conservator and recommending physicians and through presenting
evidence of her or his own behalf. In re Conservatorship of Person of Tian L.(App. 4 Dist. 2007) 57 Cal.Rptr.3d
382, 149 Cal.App.4th 1022. Mental Health  137.1

The Lanterman-Petris-Short Act (LPS Act) provides for the prompt evaluation and treatment of mentally
disordered persons, developmentally disabled persons, and persons impaired by chronic alcoholism, while
protecting public safety and safeguarding individual rights through judicial review. In re Qawi (2004) 7
Cal.Rptr.3d 780, 32 Cal.4th 1, 81 P.3d 224, on remand 2004 WL 407059, unpublished. Chemical Dependents



 11.1; Chemical Dependents  25; Mental Health  45; Mental Health  51.15

The Lanterman-Petris-Short Act (LPS Act) is intended to provide prompt, short-term, community-based
intensive treatment, without stigma or loss of liberty, to individuals with mental disorders who are either
dangerous or gravely disabled. Ford v. Norton (App. 5 Dist. 2001) 107 Cal.Rptr.2d 776, 89 Cal.App.4th 974,
review denied. Mental Health  36

1.5. Construction and application

The right of Lanterman-Petris-Short Act (LPS Act) patients to refuse antipsychotic medication does not apply
solely to short-term LPS patients. In re Qawi (2004) 7 Cal.Rptr.3d 780, 32 Cal.4th 1, 81 P.3d 224, on remand
2004 WL 407059, unpublished. Mental Health  51.15

1.7. Construction with other laws

Dependency court's violation of statutory duty to appoint guardian ad litem (GAL) for father for whom a
Lanterman-Petris-Short Act conservator has been appointed was harmless to the lack of visitation between
father and child, in dependency proceeding leading to termination of parental rights, where father
acknowledged that visits should be unforced and the county department of social services agreed to arrange
visits at father's attorney's request, but the child did not want to visit father; a GAL would not have changed that
outcome. In re A.C.(App. 5 Dist. 2008) 82 Cal.Rptr.3d 542, 166 Cal.App.4th 146. Infants  253

Dependency court's violation of statutory duty to appoint guardian ad litem (GAL) for father for whom a
Lanterman-Petris-Short Act conservator has been appointed was harmless to the dependency court's exercise of
jurisdiction over child, in dependency proceeding leading to termination of parental rights, since allegations of
parental neglect focused solely on mother. In re A.C.(App. 5 Dist. 2008) 82 Cal.Rptr.3d 542, 166 Cal.App.4th
146. Infants  253

Father for whom a Lanterman-Petris-Short Act conservator had been appointed was not precluded by his failure
to raise the issue in the trial court from asserting on appeal that trial court erred in failing to appoint guardian ad
litem (GAL) for him in dependency proceeding; due to his mental illness, father was hardly in a position to
recognize the error and to protest dependency court's failure to appoint GAL. In re A.C.(App. 5 Dist. 2008) 82
Cal.Rptr.3d 542, 166 Cal.App.4th 146. Infants  243

There is no right to counsel arising from the Sixth Amendment in a Lanterman-Petris-Short Act proceeding. In
re Conservatorship of Estate of David L.(App. 3 Dist. 2008) 79 Cal.Rptr.3d 530, 164 Cal.App.4th 701. Mental
Health  133

Although district attorney's untimely filing of recommitment petition for mentally disordered offender (MDO)
resulted in court's loss of jurisdiction to extend an MDO's commitment under MDO Act, civil commitment of
MDO under Lanterman-Petris-Short (LPS) Act was not precluded. People v. Allen (2007) 64 Cal.Rptr.3d 124,
42 Cal.4th 91, 164 P.3d 557. Mental Health  36

Provision for voluntary dismissal of an action or proceeding was applicable to the voluntary dismissal by the
public conservator of petition for reestablishment of a Lanterman-Petris-Short Act (LPS) conservatorship that
had statutorily terminated. In re Conservatorship of Martha P.(App. 4 Dist. 2004) 12 Cal.Rptr.3d 142, 117
Cal.App.4th 857. Pretrial Procedure  501

1.9. Nature of proceedings

A Lanterman-Petris-Short Act (LPS) conservatee is not a criminal defendant, and LPS proceedings are civil in
nature. In re Conservatorship of Estate of David L.(App. 3 Dist. 2008) 79 Cal.Rptr.3d 530, 164 Cal.App.4th
701. Mental Health  122

2. Special proceedings

"Special proceedings" subject to summary judgment unless inconsistent therewith or specifically provided in



the special proceeding statutes include certiorari, mandamus, prohibition, contempt, enforcement of liens,
arbitration proceedings, dissolution of corporations, probate of wills and administration of decedents' estates,
guardianship, adoption, conservatorship proceedings against insolvent insurance companies, commitment
proceedings for mentally disordered persons, alcoholics, and users of controlled substances, judicial
commitment of narcotic addicts, judicial commitment of developmentally disabled persons, juvenile court
placement of dependent children, mentally disordered or developmentally disabled minors, and conservatorship
proceedings for gravely disabled persons. Bagration v. Superior Court (App. 2 Dist. 2003) 3 Cal.Rptr.3d 292,
110 Cal.App.4th 1677, review denied. Judgment  180

3. Length of commitment

Under the Lanterman-Petris-Short Act (LPS Act), a person who is dangerous or gravely disabled due to a
mental disorder may be detained for involuntary treatment, but in accordance with the legislative purpose of
preventing inappropriate, indefinite commitments of mentally disordered persons, such detentions are
implemented incrementally. In re Qawi (2004) 7 Cal.Rptr.3d 780, 32 Cal.4th 1, 81 P.3d 224, on remand 2004
WL 407059, unpublished. Mental Health  36

4. Presumptions

The presumption that Lanterman-Petris-Short Act (LPS Act) patients are competent to refuse antipsychotic
medication unless proven otherwise is based on a recognition that mental illness often strikes only limited areas
of functioning, leaving other areas unimpaired, and consequently many mentally ill persons retain the capacity
to function in a competent manner. In re Qawi (2004) 7 Cal.Rptr.3d 780, 32 Cal.4th 1, 81 P.3d 224, on remand
2004 WL 407059, unpublished. Mental Health  51.20

5. Competence, examined

Under the Lanterman-Petris-Short Act (LPS Act), "competence" is not a clinical, medical, or psychiatric
concept; rather, it relates to the world of law, to society's interest in deciding whether an individual should have
certain rights and obligations relating to person, property, and relationships. In re Qawi (2004) 7 Cal.Rptr.3d
780, 32 Cal.4th 1, 81 P.3d 224, on remand 2004 WL 407059, unpublished. Mental Health  36

6. Compelled treatment

Medical treatment can be compelled for a Lanterman-Petris-Short Act (LPS Act) conservatee only if such
treatment is authorized in the court order of conservatorship or in a subsequent court order, except in medical
emergencies. In re Qawi (2004) 7 Cal.Rptr.3d 780, 32 Cal.4th 1, 81 P.3d 224, on remand 2004 WL 407059,
unpublished. Health  912; Mental Health  51.15

7. Refusal of treatment

A mentally disordered offender (MDO) does not lose the right to refuse antipsychotic medication merely by
being adjudicated an MDO, but only if he falls within the categories of those not entitled to refuse antipsychotic
medication within the Lanterman-Petris-Short Act (LPS Act): person is determined to be incompetent, there
exists an emergency situation, or person is committed under statute allowing additional confinement after a
particularized showing that the person is a demonstrated danger and that he or she was recently dangerous. In re
Qawi (2004) 7 Cal.Rptr.3d 780, 32 Cal.4th 1, 81 P.3d 224, on remand 2004 WL 407059, unpublished. Mental
Health  436.1

Under the Lanterman-Petris-Short Act (LPS Act), a patient may refuse medication unless (1) the person is
determined to be incompetent, that is, incapable of making rational decisions about his own medical treatment;
(2) medication is administered pursuant to an emergency situation, as defined by the LPS Act; or (3) the person
is committed under statute allowing additional confinement after a particularized showing that the person is a
demonstrated danger and that he or she was recently dangerous, as defined by that statute. In re Qawi (2004) 7
Cal.Rptr.3d 780, 32 Cal.4th 1, 81 P.3d 224, on remand 2004 WL 407059, unpublished. Mental Health 



51.15

A long-term Lanterman-Petris-Short Act (LPS Act) conservatee possesses the right to refuse antipsychotic
medication absent a determination of incompetence. In re Qawi (2004) 7 Cal.Rptr.3d 780, 32 Cal.4th 1, 81 P.3d
224, on remand 2004 WL 407059, unpublished. Mental Health  51.15

§ 5001. Legislative intent 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The provisions of this part shall be construed to promote the legislative intent as follows:

(a) To end the inappropriate, indefinite, and involuntary commitment of mentally disordered persons,
developmentally disabled persons, and persons impaired by chronic alcoholism, and to eliminate legal
disabilities;

(b) To provide prompt evaluation and treatment of persons with serious mental disorders or impaired by chronic
alcoholism;

(c) To guarantee and protect public safety;

(d) To safeguard individual rights through judicial review;

(e) To provide individualized treatment, supervision, and placement services by a conservatorship program for
gravely disabled persons;

(f) To encourage the full use of all existing agencies, professional personnel and public funds to accomplish
these objectives and to prevent duplication of services and unnecessary expenditures;

(g) To protect mentally disordered persons and developmentally disabled persons from criminal acts.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.  Amended by Stats.1977, c. 1167, p. 3824,
§ 1.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Operative date provisions and subordination of legislation by Stats.1967, c. 1667, to other 1967

legislation, see Historical and Statutory Notes under Welfare and Institutions Code § 5000.
The 1977 amendment inserted in subd.(a) ", developmentally disabled persons,"; and added subd.(g).
Sections 1 and 2 of Stats.1992, c. 655, provide:
"Section 1.(a) The Legislature finds and declares that it is the intent of the Lanterman-Petris-Short Act

(Part 1 (commencing with Section 5000) of Division 5 of the Welfare and Institutions Code) that the
rights of mentally ill patients be secured and guaranteed by local mental health programs.

"(b) The Legislature further finds and declares that California's mental health system is at risk due to
escalating state budget deficits, and that as funding continues to shrink, counties have sought relief
by imposing fees for patient advocacy services on providers of inpatient mental health services.

"Sec. 2. The State Department of Mental Health, in consultation with the Conference of Local Mental
Health Directors, patients' rights advocates, and provider organizations, shall conduct a survey of the
imposition of fees charged by county mental health departments to private providers and make
available its findings to the Legislature no later than January 1, 1994."



Former § 5001, added by Stats.1965, c. 391, p. 1631, § 4, relating to the records of certification, was
repealed by Stats.1967, c. 1667, p. 4107, § 36.5, operative July 1, 1969.  See Welfare and
Institutions Code § 6751.

Former § 5001, added by Stats.1937, c. 369, p. 1121, § 5001, relating to the records of certification, was
repealed by Stats.1965, c. 391, p. 1631, § 3.  See Welfare and Institutions Code § 6751.
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S.Cal.L.Rev. 574.

Bright thread for California's legal crazy-quilt: A proposed right to refuse antipsychotic drugs.  22
U.S.F.L.Rev. 341 (1988).

Civil commitment of the mentally ill. (1967) 14 UCLA L.Rev. 822.
Commitment reform. (1967) 55 Cal.L.Rev. 1.
Getting the full report on proposed conservators.  Alanna Lungren, 39 McGeorge L. Rev. 610
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and Ingo Keilitz (1984) 6 Whittier L.Rev. 35.
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San Diego L.Rev. 1100.
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defendants.  Grant H. Morris and J. Reid Meloy, 27 U.C.Davis L.Rev. 1 (1993).
Psychiatry and presumption of expertise: Flipping coins in courtroom.  Bruce J. Ennis and Thomas

R. Litwack (1974) 62 Cal.L.Rev. 693.
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Right to treatment for mentally ill juveniles. (1976) 27 Hastings L.J. 865.
Study of involuntary civil commitment in Los Angeles.  Ingo Keilitz, W. Lawrence Fitch and

Bradley D. McGraw (1984) 14 Sw.U.L.Rev. 241.
Where involuntary commitment, civil liberties, and the right to mental health care collide: An

overview of California's mental illness system.  54 Hastings L.J. 493 (2003).
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1. In general

The Lanterman-Petris-Short Act (LPS Act) provides for the prompt evaluation and treatment of mentally
disordered persons, developmentally disabled persons, and persons impaired by chronic alcoholism, while
protecting public safety and safeguarding individual rights through judicial review. In re Qawi (2004) 7
Cal.Rptr.3d 780, 32 Cal.4th 1, 81 P.3d 224, on remand 2004 WL 407059, unpublished. Chemical Dependents

 11.1; Chemical Dependents  25; Mental Health  45; Mental Health  51.15

Lanterman-Petris-Short Act (LPS Act) must be construed to promote intent of legislature to end inappropriate
indefinite and involuntary commitment of mentally disordered persons, to provide evaluation and treatment, and
to protect mentally disordered persons. Heater v. Southwood Psychiatric Center (App. 4 Dist. 1996) 49
Cal.Rptr.2d 880, 42 Cal.App.4th 1068, rehearing denied, review denied. Mental Health  32

To allow state to appeal jury determination that potential conservatee in conservatorship proceeding is not
"gravely disabled" does not violate potential conservatee's right against double jeopardy. Conservatorship of
Estate of Baber (App. 4 Dist. 1984) 200 Cal.Rptr. 262, 153 Cal.App.3d 542. Double Jeopardy  32

To constitute probable cause to detain a person pursuant to § 5150 providing therefor in case where person, who
as result of mental disorder, is danger to others or to himself or herself or is gravely disabled, facts must be
known to peace officer or other authorized person that would lead person of ordinary care and prudence to
believe, or to entertain strong suspicion, that person detained is mentally disordered and is danger to himself or
herself or is gravely disabled; in justifying particular intrusion, officer must be able to point to specific and
articulable facts which, taken together with rational inferences from those facts, reasonably warrant belief or
suspicion. People v. Triplett (App. 1 Dist. 1983) 192 Cal.Rptr. 537, 144 Cal.App.3d 283. Mental Health  40

The involuntary commitment, of one adjudged "gravely disabled" under conservatorship statutes, in a medical
facility when alternative means of care were available was not contrary to legislative expressions of intent
which allegedly compel court to place an individual adjudged gravely disabled in a community based facility or
with relatives and friends in lieu of an institutional commitment whenever one of the former alternatives is
available. Estate of Buchanan (App. 1 Dist. 1978) 144 Cal.Rptr. 241, 78 Cal.App.3d 281. Mental Health 
44

On being subjected to commitment proceedings pursuant to § 1800 et seq. empowering youth authority to
extend its control over a ward beyond his normal release date, ward was entitled, under principles of due
process and equal protection, to a jury trial and to a three-fourths verdict on question whether he was dangerous
to public because of mental or physical deficiency, disorder, or abnormality, notwithstanding fact that statute
extending jury trial rights to other persons subject to involuntary commitment procedures did not become
effective until more than a month after ward's commitment was extended. People v. Smith (1971) 96 Cal.Rptr.
13, 5 Cal.3d 313, 486 P.2d 1213. Constitutional Law  3106; Constitutional Law  4467; Jury  19.5;
Constitutional Law  4347

Judicial records of proceedings related to the mentally disordered, chronic alcoholics, mentally retarded,
mentally disordered sex offenders, narcotic drug addicts, habit forming drug addicts, mentally disordered
criminal offenders and conservatorship proceedings are public records. 53 Op.Atty.Gen. 25, 1-23-70.

The Lanterman-Petris-Short Act, as found in § 5001 et seq., permits, but does not require, a county to designate
the facilities used for the involuntary evaluation and treatment of mentally disordered persons and such services
are reimbursable through the provisions of the Short-Doyle Act, as found in § 5650 et seq. 51 Op.Atty.Gen. 6,
1-25-68.



2. Mental disorders

Lanterman-Petris-Short Act, § 5000 et seq., is designed to provide prompt, short-term, community-based
intensive treatment, without stigma or loss of liberty, to individuals with mental disorders who are dangerous to
themselves or to others, or who are gravely disabled; term "mental disorder" is limited to those disorders listed
by the American Psychiatric Association and its "Diagnostic and Statistical Manual of Mental Disorders."
Estate of Chambers (App. 1 Dist. 1977) 139 Cal.Rptr. 357, 71 Cal.App.3d 277. Mental Health  32

3. Construction with other laws

A sex offender, at probable cause hearing to determine whether to proceed to trial for civil commitment under
Sexually Violent Predators Act (SVPA), is not similarly situated to a person seeking habeas corpus relief after
14 or 30 days of civil commitment under the Lanterman Petris Short Act (LPS Act), which authorizes prompt
evaluation and treatment of people from general population with serious mental disorders, and thus, use of
probable cause standard of proof at SVPA hearing does not violate equal protection, though standard of proof at
LPS Act hearing is preponderance of the evidence; SVPA does not reflect a need to commit individuals for
evaluation and treatment on expedited basis, and probable cause hearing occurs before rather than after
commitment. Cooley v. Superior Court (2002) 127 Cal.Rptr.2d 177, 29 Cal.4th 228, 57 P.3d 654, rehearing
denied, as modified. Constitutional Law  3174; Mental Health  460(1)

4. Presumptions

The presumption that Lanterman-Petris-Short Act (LPS Act) patients are competent to refuse antipsychotic
medication unless proven otherwise is based on a recognition that mental illness often strikes only limited areas
of functioning, leaving other areas unimpaired, and consequently many mentally ill persons retain the capacity
to function in a competent manner. In re Qawi (2004) 7 Cal.Rptr.3d 780, 32 Cal.4th 1, 81 P.3d 224, on remand
2004 WL 407059, unpublished. Mental Health  51.20

5. Examination of competence

Under the Lanterman-Petris-Short Act (LPS Act), "competence" is not a clinical, medical, or psychiatric
concept; rather, it relates to the world of law, to society's interest in deciding whether an individual should have
certain rights and obligations relating to person, property, and relationships. In re Qawi (2004) 7 Cal.Rptr.3d
780, 32 Cal.4th 1, 81 P.3d 224, on remand 2004 WL 407059, unpublished. Mental Health  36

6. Conservatorship

In light of the protections in the Lanterman-Petris-Short Act (LPS) to ensure the earliest termination of an
involuntary commitment and the social stigma attaching to one found gravely disabled as a result of a mental
disorder, the public conservator in reestablishment of conservatorship proceedings must have the discretion to
dismiss or withdraw a petition when the investigation shows the conservatee is no longer gravely disabled. In re
Conservatorship of Martha P.(App. 4 Dist. 2004) 12 Cal.Rptr.3d 142, 117 Cal.App.4th 857. Mental Health 
168.1

§ 5002. Persons who may not be judicially committed; receipt of services 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Mentally disordered persons and persons impaired by chronic alcoholism may no longer be judicially
committed.

Mentally disordered persons shall receive services pursuant to this part.  Persons impaired by chronic
alcoholism may receive services pursuant to this part if they elect to do so pursuant to Article 3 (commencing
with Section 5225) of Chapter 2 of this part.



Epileptics may no longer be judicially committed.

This part shall not be construed to repeal or modify laws relating to the commitment of mentally disordered sex
offenders, mentally retarded persons, and mentally disordered criminal offenders, except as specifically
provided in Penal Code Section 4011.6, or as specifically provided in other statutes.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.  Amended by Stats.1970, c. 516, p. 1003,
§ 4; Stats.1971, c. 1459, p. 2875, § 1.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Operative date provisions and subordination of legislation by Stats.1967, c. 1667, to other 1967

legislation, see Historical and Statutory Notes under Welfare and Institutions Code § 5000.
The 1970 amendment substituted "Chapter 2" for "Chapter 3".
The 1971 amendment deleted the words "narcotic drug addicts, habit forming drug addicts, mentally

abnormal sex offenders" before the words "mentally retarded persons"; deleted the words "juvenile
court wards" before the words "and mentally disordered criminal offenders"; and added the
exception, in the fourth paragraph.

Derivation: Former § 5050, added by Stats.1965, c. 391, p. 1632, § 4.
Former § 5075, added by Stats.1937, c. 369, p. 1127, § 5075, amended by Stats.1939, c. 295, p. 1559, §

13; Stats.1941, c. 656, p. 2107, § 1; Stats.1955, c. 111, p. 573, § 2.
Former § 5155, added by Stats.1939, c. 295, p. 1566, § 34.
Pol.C. § 2167b, added by Stats.1913, c. 253, p. 439, § 1, amended by Stats.1925, c. 257, p. 442, § 1;

Stats.1931, c. 752, p. 1582, § 1.

Research References

Cross References

Court ordered evaluations,
Mentally disordered persons, see Welfare and Institutions Code § 5200 et seq.
Persons impaired by chronic alcoholism or drug abuse, see Welfare and Institutions Code § 5225 et

seq.
Juvenile court wards, judicial commitment, see Welfare and Institutions Code§ 6550 et seq.
Mentally retarded persons, judicial commitment, see Welfare and Institutions Code § 6500 et seq.
Narcotic addicts, commitment and treatment, see Welfare and Institutions Code § 3000 et seq.
Nonresidents, return to states of legal residence, see Welfare and Institutions Code § 4119.
Statutory construction,

Amendment of repealed statutes, see Government Code § 9609.
Court's duties, see Code of Civil Procedure § 1858; Evidence Code § 310.
Intention of legislature, see Code of Civil Procedure § 1859.
Natural rights preferred, see Code of Civil Procedure § 1866.
Repeal of repealing statutes, see Government Code § 9607.
Temporary suspension of law, see Government Code § 9611.

Law Review And Journal Commentaries

The mentally disordered offenders law: The legislature responds to People v. Anzalone.  M. R.
Carrillo-Heian, 31 McGeroge L.Rev. 276 (2000).



Right to effective mental treatment.  Ralph Kirkland Schwitzgebel (1974) 62 Cal.L.Rev. 936.
Right to treatment for mentally ill juveniles. (1976) 27 Hastings L.J. 865.
1998 Main Volume

Collateral References:

Cal Jur 3d Incomp §§118, 123
 Am Jur 2d Incompetent Persons §33.
Validity, construction and effect of Uniform Alcoholism and Intoxication Treatment Act.  85 ALR3d

701.
Necessity and sufficiency of statements informing one under investigation for involuntary

commitment of right to remain silent.  23 ALR4th 563.

Notes Of Decisions

Construction and application 1
Judicial commitment 2
Juveniles 3
Length of commitment 4

1. Construction and application

The Lanterman-Petris-Short Act (LPS Act) provides for the prompt evaluation and treatment of mentally
disordered persons, developmentally disabled persons, and persons impaired by chronic alcoholism, while
protecting public safety and safeguarding individual rights through judicial review. In re Qawi (2004) 7
Cal.Rptr.3d 780, 32 Cal.4th 1, 81 P.3d 224, on remand 2004 WL 407059, unpublished. Chemical Dependents

 11.1; Chemical Dependents  25; Mental Health  45; Mental Health  51.15

Lanterman-Petris-Short Act (§ 5000 et seq.) relating to commitment and treatment of mentally disordered
persons and persons impaired by chronic alcoholism does repeal or modify those laws relating to commitment
of juvenile court wards to the extent that those laws are inconsistent with provisions of Act. In re Michael
E.(1975) 123 Cal.Rptr. 103, 15 Cal.3d 183, 538 P.2d 231. Mental Health  32

The Lanterman-Petris-Short Act, as found in § 5001 et seq., permits, but does not require, a county to designate
the facilities used for the involuntary evaluation and treatment of mentally disordered persons and such services
are reimbursable through the provisions of the Short-Doyle Act, as found in § 5650 et seq. 51 Op.Atty.Gen. 6,
1-25-68.

2. Judicial commitment

Juvenile court could not legally initiate conservatorship proceedings in accordance with Lanterman-Petris-Short
Act on behalf of minor who was charged with assault and battery but who was found legally insane and who
was ruled not gravely disabled. In re Vicki H.(App. 5 Dist. 1979) 160 Cal.Rptr. 294, 99 Cal.App.3d 484. Mental
Health  38

Procedure wherein juvenile court placed minor in custody of probation officer, officer was authorized to place
minor in a state mental hospital and officer applied for voluntary admission of minor to such a hospital did not
involve a "judicial commitment" within prohibition of this section against judicial commitment of juveniles
who are not mentally retarded persons, sex offenders or criminal offenders. In re M. J. E.(App. 2 Dist. 1974)
118 Cal.Rptr. 398, 43 Cal.App.3d 792. Infants  227(1)

3. Juveniles

Although minor who was found to have committed assault with a deadly weapon and battery but who was
found to be legally insane had demonstrated suicidal tendencies, long-term commitment could not be authorized



under the Lanterman-Petris-Short Act where minor had requested release from voluntary commitment;
furthermore, there were no county facilities for a long-term commitment and minor had not been found to be a
danger to others. In re Vicki H.(App. 5 Dist. 1979) 160 Cal.Rptr. 294, 99 Cal.App.3d 484. Infants  227(1)

Juvenile court had no power to make direct commitment of minor to state mental hospital. In re M. J. E.(App. 2
Dist. 1974) 118 Cal.Rptr. 398, 43 Cal.App.3d 792. Infants  227(1)

4. Length of commitment

Under the Lanterman-Petris-Short Act (LPS Act), a person who is dangerous or gravely disabled due to a
mental disorder may be detained for involuntary treatment, but in accordance with the legislative purpose of
preventing inappropriate, indefinite commitments of mentally disordered persons, such detentions are
implemented incrementally. In re Qawi (2004) 7 Cal.Rptr.3d 780, 32 Cal.4th 1, 81 P.3d 224, on remand 2004
WL 407059, unpublished. Mental Health  36

§ 5003. Voluntary applications for mental health services 
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Nothing in this part shall be construed in any way as limiting the right of any person to make voluntary
application at any time to any public or private agency or practitioner for mental health services, either by direct
application in person, or by referral from any other public or private agency or practitioner.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Operative date provisions and subordination of legislation by Stats.1967, c. 1667, to other 1967

legislation, see Historical and Statutory Notes under Welfare and Institutions Code § 5000.

Research References

Cross References

Voluntary application for mental health services, by minors under juvenile court jurisdiction, see
Welfare and Institutions Code § 6552.

Law Review And Journal Commentaries

The mentally disordered offenders law: The legislature responds to People v. Anzalone.  M. R.
Carrillo-Heian, 31 McGeroge L.Rev. 276 (2000).

Right to effective mental treatment.  Ralph Kirkland Schwitzgebel (1974) 62 Cal.L.Rev. 936.
1998 Main Volume

Collateral References:

B-W Cal Civil Practice: Probate and Trust Proceedings §30:1
 Am Jur 2d Incompetent Persons §§31, 33.



Notes Of Decisions

In general 1

1. In general

This Code does not prevent juvenile court from investigating mental health or mental condition of minor for
purpose of defining, by court order, the powers of probation officer with respect to placement of minor
committed to officer's custody and Code does not prohibit inclusion of the power to make voluntary application
for admission of minor to a state mental hospital. In re M. J. E.(App. 2 Dist. 1974) 118 Cal.Rptr. 398, 43
Cal.App.3d 792. Infants  227(1)

§ 5004. Protection from criminal acts 

Mentally disordered persons and developmentally disabled persons shall receive protection from criminal acts
equal to that provided any other resident in this state.

CREDIT(S)
(Added by Stats.1977, c. 1167, p. 3825, § 2.)

§ 5004.5. Reports of crime; complaints 

Notwithstanding any other provision of law, a legal guardian, conservator, or any other person who reasonably
believes a mentally disordered or developmentally disabled person is the victim of a crime may file a report
with an appropriate law enforcement agency.  The report shall specify the nature of the alleged offense and any
pertinent evidence.  Notwithstanding any other provision of law, the information in such report shall not be
deemed confidential in any manner.  No person shall incur any civil or criminal liability as a result of making
any report authorized by this section unless it can be shown that a false report was made and the person knew or
should have known that the report was false.

Where the district attorney of the county in which the alleged offense occurred finds, based upon the evidence
contained in the report and any other evidence obtained through regular investigatory procedures, that a
reasonable probability exists that a crime or public offense has been committed and that the mentally disordered
or developmentally disabled person is the victim, the district attorney may file a complaint verified on
information and belief.

The filing of a report by a legal guardian, conservator, or any other person pursuant to this section shall not
constitute evidence that a crime or public offense has been committed and shall not be considered in any
manner by the trier of fact.

CREDIT(S)
(Added by Stats.1977, c. 1167, p. 3825, § 3.)

1998 Main Volume

Collateral References:

Statutes providing for governmental compensation for victims of crime.  20 ALR4th 63.

§ 5005. Rights of person complained against 
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Unless specifically stated, a person complained against in any petition or proceeding initiated by virtue of the
provisions of this part shall not forfeit any legal right or suffer legal disability by reason of the provisions of this
part.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Operative date provisions and subordination of legislation by Stats.1967, c. 1667, to other 1967

legislation, see Historical and Statutory Notes under Welfare and Institutions Code § 5000.

Research References

Cross References

Effect of evaluation on competency, see Welfare and Institutions Code § 5331.
Persons involuntarily detained, legal and civil rights, see Welfare and Institutions Code § 5325 et

seq.

Law Review And Journal Commentaries

Institutionalizing the rights of mental patients: Committing the Legislature.  Grant H. Morris (1974)
62 Cal.L.Rev. 957.

Role of counsel in civil commitment proceeding. Thomas R. Litwack (1974) 62 Cal.L.Rev. 816.
1998 Main Volume

Collateral References:

 Am Jur 2d Incompetent Persons §§65 et seq., 104 et seq.

Notes Of Decisions

Construction and application 1
Due process   1/2 
Justiciable controversy 4
Refusal of treatment 2
Right to counsel 2.5
Self-representation 3

. Due process

Procedural due process rights of conservatee were not violated in proceedings to reestablish conservatorship of
the person under the Lanterman-Petris-Short Act, notwithstanding that trial court accepted the sworn statement
of conservatee's attorney that conservatee willingly and knowingly consented to the reestablishment without a
hearing on the matter; conservatee received all of the statutory notices, including the physicians' declaration,
and she also received at least two written notices of her right to a hearing and a jury trial, and her attorney met



with her and discussed these matters. In re Conservatorship of Person of Tian L.(App. 4 Dist. 2007) 57
Cal.Rptr.3d 382, 149 Cal.App.4th 1022. Constitutional Law  4339; Mental Health  120; Mental Health

 130; Mental Health  137.1

1. Construction and application

There is nothing in the Lanterman-Petris-Short Act (LPS Act) to suggest that a court has the option of not
appointing counsel for the subject of a conservatorship petition based on grave disability or that such person has
the option of declining counsel and representing himself. In re Conservatorship of Joel E.(App. 3 Dist. 2005) 33
Cal.Rptr.3d 704, 132 Cal.App.4th 429, review denied. Mental Health  41

The Lanterman-Petris-Short Act (LPS Act) confers rights on patients in two ways: first, it affirms that persons
with mental illness have the same legal rights and responsibilities guaranteed all other persons by the Federal
Constitution and laws and the Constitution and laws of the State of California, unless specifically limited by
federal or state law or regulations, and second, the LPS Act specifies a nonexclusive list of rights. In re Qawi
(2004) 7 Cal.Rptr.3d 780, 32 Cal.4th 1, 81 P.3d 224, on remand 2004 WL 407059, unpublished. Mental Health

 14.1; Mental Health  31

2. Refusal of treatment

A long-term Lanterman-Petris-Short Act (LPS Act) conservatee possesses the right to refuse antipsychotic
medication absent a determination of incompetence. In re Qawi (2004) 7 Cal.Rptr.3d 780, 32 Cal.4th 1, 81 P.3d
224, on remand 2004 WL 407059, unpublished. Mental Health  51.15

2.5. Right to counsel

There is no right to counsel arising from the Sixth Amendment in a Lanterman-Petris-Short Act proceeding. In
re Conservatorship of Estate of David L.(App. 3 Dist. 2008) 79 Cal.Rptr.3d 530, 164 Cal.App.4th 701. Mental
Health  133

3. Self-representation

Despite the absence of a constitutional or statutory right of self-representation in conservatorship proceedings,
the trial court has discretion to permit a prospective conservatee to represent himself. In re Conservatorship of
Joel E.(App. 3 Dist. 2005) 33 Cal.Rptr.3d 704, 132 Cal.App.4th 429, review denied. Mental Health  133

There is no constitutional right of a proposed conservatee to self-representation in civil commitment
proceedings under the Lanterman-Petris-Short Act (LPS Act). In re Conservatorship of Joel E.(App. 3 Dist.
2005) 33 Cal.Rptr.3d 704, 132 Cal.App.4th 429, review denied. Mental Health  41

Although a due process right to appointed counsel exists independently of the Sixth Amendment where the
litigant may lose his physical liberty if he loses the litigation, an attendant right of self-representation does not
necessarily follow from this right.U.S.C.A. Const.Amends. 6, 14. In re Conservatorship of Joel E.(App. 3 Dist.
2005) 33 Cal.Rptr.3d 704, 132 Cal.App.4th 429, review denied. Constitutional Law  3886; Constitutional
Law  4041

4. Justiciable controversy

The issue of the availability in a Lanterman-Petris-Short Act conservatorship proceeding of a Marsden hearing
to state the reasons for a request for substitute appointed counsel was one capable of recurring, yet of evading
review because of mootness, and thus the Court of Appeal would consider a moot appeal of a conservatorship
raising that issue. In re Conservatorship of Estate of David L.(App. 3 Dist. 2008) 79 Cal.Rptr.3d 530, 164
Cal.App.4th 701. Mental Health  148.1

The issue of conservatee's placement in state hospital was moot on appeal after the issuance of a new order
reappointing his conservator, since the conservatorship from which conservatee appealed had terminated, and
conservatee was free to raise the issue of his placement in the reappointment proceeding; while the placement



issue might recur, it would not continue to evade review. In re Conservatorship of Estate of David L.(App. 3
Dist. 2008) 79 Cal.Rptr.3d 530, 164 Cal.App.4th 701. Mental Health  148.1

§ 5006. Prayer treatment 

     •     Historical Notes     •     Research References

The provisions of this part shall not be construed to deny treatment by spiritual means through prayer in
accordance with the tenets and practices of a recognized church or denomination for any person detained for
evaluation or treatment who desires such treatment, or to a minor if his parent, guardian, or conservator desires
such treatment.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Operative date provisions and subordination of legislation by Stats.1967, c. 1667, to other 1967

legislation, see Historical and Statutory Notes under Welfare and Institutions Code § 5000.
Derivation: Former § 5051, added by Stats.1965, c. 391, p. 1632, § 4.
Former § 5156, added by Stats.1947, c. 919, p. 2125, § 10.
Former § 5303, added by Stats.1951, c. 580, p. 1743, § 1.

Research References

Cross References

Reliance on faith healing, exemption from medical or psychiatric treatment, see Welfare and
Institutions Code § 7104.

Law Review And Journal Commentaries

Faith healing. (1975) 8 Loy.L.A.L.Rev. 396.
1998 Main Volume

Collateral References:

 Am Jur 2d Incompetent Persons §33.

§ 5007. Prospective application 
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Unless otherwise indicated, the provisions of this part shall not be construed to apply retroactively to terminate
court commitments of mentally ill persons or inebriates under preexisting law.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.)
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Historical And Statutory Notes

1998 Main Volume
Operative date provisions and subordination of legislation by Stats.1967, c. 1667, to other 1967

legislation, see Historical and Statutory Notes under Welfare and Institutions Code § 5000.
1998 Main Volume

Collateral References:

 Am Jur 2d Incompetent Persons §§39 et seq.

Notes Of Decisions

In general 1

1. In general

One committed as dangerously mentally ill under the preexisting law, which was repealed and supplanted by
the Lanterman-Petris-Short Act, should neither be automatically released under provisions of the new Act, nor
should he be deprived of the medication he needs to control his violence, in order to provide a basis for
continued detention for his own safety and that of the public; instead, he is to be accorded the benefits of
conservatorship proceedings under the new Act. In re Gonzales (1971) 99 Cal.Rptr. 17, 6 Cal.3d 346, 491 P.2d
809. Mental Health  59.1

§ 5008. Definitions 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Unless the context otherwise requires, the following definitions shall govern the construction of this part:

(a) "Evaluation" consists of multidisciplinary professional analyses of a person's medical, psychological,
educational, social, financial, and legal conditions as may appear to constitute a problem.  Persons providing
evaluation services shall be properly qualified professionals and may be full-time employees of an agency
providing evaluation services or may be part-time employees or may be employed on a contractual basis.

(b) "Court-ordered evaluation" means an evaluation ordered by a superior court pursuant to Article 2
(commencing with Section 5200) or by a court pursuant to Article 3 (commencing with Section 5225) of
Chapter 2.

(c) "Intensive treatment" consists of such hospital and other services as may be indicated.  Intensive treatment
shall be provided by properly qualified professionals and carried out in facilities qualifying for reimbursement
under the California Medical Assistance Program (Medi-Cal) set forth in Chapter 7 (commencing with Section
14000) of Part 3 of Division 9, or under Title XVIII of the federal Social Security Act and regulations
thereunder.  Intensive treatment may be provided in hospitals of the United States government by properly
qualified professionals.  Nothing in this part shall be construed to prohibit an intensive treatment facility from
also providing 72-hour treatment and evaluation.

(d) "Referral" is referral of persons by each agency or facility providing intensive treatment or evaluation
services to other agencies or individuals.  The purpose of referral shall be to provide for continuity of care, and
may include, but need not be limited to, informing the person of available services, making appointments on the



person's behalf, discussing the person's problem with the agency or individual to which the person has been
referred, appraising the outcome of referrals, and arranging for personal escort and transportation when
necessary.  Referral shall be considered complete when the agency or individual to whom the person has been
referred accepts responsibility for providing the necessary services.  All persons shall be advised of available
precare services which prevent initial recourse to hospital treatment or aftercare services which support
adjustment to community living following hospital treatment.  These services may be provided through county
welfare departments, State Department of Mental Health, Short-Doyle programs or other local agencies.

Each agency or facility providing evaluation services shall maintain a current and comprehensive file of all
community services, both public and private.  These files shall contain current agreements with agencies or
individuals accepting referrals, as well as appraisals of the results of past referrals.

(e) "Crisis intervention" consists of an interview or series of interviews within a brief period of time, conducted
by qualified professionals, and designed to alleviate personal or family situations which present a serious and
imminent threat to the health or stability of the person or the family.  The interview or interviews may be
conducted in the home of the person or family, or on an inpatient or outpatient basis with such therapy, or other
services, as may be appropriate.  Crisis intervention may, as appropriate, include suicide prevention,
psychiatric, welfare, psychological, legal, or other social services.

(f) "Prepetition screening" is a screening of all petitions for court-ordered evaluation as provided in Article 2
(commencing with Section 5200) of Chapter 2, consisting of a professional review of all petitions; an interview
with the petitioner and, whenever possible, the person alleged, as a result of mental disorder, to be a danger to
others, or to himself or herself, or to be gravely disabled, to assess the problem and explain the petition; when
indicated, efforts to persuade the person to receive, on a voluntary basis, comprehensive evaluation, crisis
intervention, referral, and other services specified in this part.

(g) "Conservatorship investigation" means investigation by an agency appointed or designated by the governing
body of cases in which conservatorship is recommended pursuant to Chapter 3 (commencing with Section
5350).

(h) (1) For purposes of Article 1 (commencing with Section 5150), Article 2 (commencing with Section 5200),
and Article 4 (commencing with Section 5250) of Chapter 2, and for the purposes of Chapter 3 (commencing
with Section 5350), "gravely disabled" means either of the following:

(A) A condition in which a person, as a result of a mental disorder, is unable to provide for his or her basic
personal needs for food, clothing, or shelter.

(B) A condition in which a person, has been found mentally incompetent under Section 1370 of the Penal Code
and all of the following facts exist:

(i) The indictment or information pending against the defendant at the time of commitment charges a felony
involving death, great bodily harm, or a serious threat to the physical well-being of another person.

(ii) The indictment or information has not been dismissed.

(iii) As a result of mental disorder, the person is unable to understand the nature and purpose of the proceedings
taken against him or her and to assist counsel in the conduct of his or her defense in a rational manner.

(2) For purposes of Article 3 (commencing with Section 5225) and Article 4 (commencing with Section 5250),
of Chapter 2, and for the purposes of Chapter 3 (commencing with Section 5350), "gravely disabled" means a
condition in which a person, as a result of impairment by chronic alcoholism, is unable to provide for his or her
basic personal needs for food, clothing, or shelter.

(3) The term "gravely disabled" does not include mentally retarded persons by reason of being mentally
retarded alone.

(i) "Peace officer" means a duly sworn peace officer as that term is defined in Chapter 4.5 (commencing with



Section 830) of Title 3 of Part 2 of the Penal Code who has completed the basic training course established by
the Commission on Peace Officer Standards and Training, or any parole officer or probation officer specified in
Section 830.5 of the Penal Code when acting in relation to cases for which he or she has a legally mandated
responsibility.

(j) "Postcertification treatment" means an additional period of treatment pursuant to Article 6 (commencing
with Section 5300) of Chapter 2.

(k) "Court," unless otherwise specified, means a court of record.

(l) "Antipsychotic medication" means any medication customarily prescribed for the treatment of symptoms of
psychoses and other severe mental and emotional disorders.

(m) "Emergency" means a situation in which action to impose treatment over the person's objection is
immediately necessary for the preservation of life or the prevention of serious bodily harm to the patient or
others, and it is impracticable to first gain consent.  It is not necessary for harm to take place or become
unavoidable prior to treatment.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.  Amended by Stats.1968, c. 1374, p. 2640,
§ 14, operative July 1, 1969; Stats.1969, c. 722, p. 1419, § 3, eff. Aug. 8, 1969, operative July 1, 1969;
Stats.1970, c. 516, p. 1003, § 5; Stats.1971, c. 1593, p. 3335, § 366, operative July 1, 1973; Stats.1974, c. 1511,
p. 3321, § 12, eff. Sept. 27, 1974; Stats.1977, c. 1252, p. 4564, § 551, operative July 1, 1978; Stats.1978, c. 429,
p. 1450, § 202, eff. July 17, 1978, operative July 1, 1978; Stats.1978, c. 1294, p. 4241,§ 1; Stats.1980, c. 77, p.
194, § 1; Stats.1980, c. 1215, p. 4123, § 2; Stats.1980, c. 1340, p. 4740, § 38.5, eff. Sept. 30, 1980; Stats.1988,
c. 1202, § 1; Stats.1990, c. 216 (S.B.2510), § 124; Stats.1991, c. 681 (S.B.665), § 1.)

Historical Notes

Historical And Statutory Notes
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Operative date provisions and subordination of legislation by Stats.1967, c. 1667, to other 1967

legislation, see Historical and Statutory Notes under Welfare and Institutions Code § 5000.
The 1968 amendment substituted in subd.(e) "Crisis intervention" for "Professional counseling";

substituted in subd.(g) "appointed or designated by the governing body" for "appointed by the
superior court"; added a definition of "Judicial commitment"; added provisions defining court; and
rewrote subd.(h), which previously read:

"(h) "Gravely disabled' means a condition in which a person, as a result of mental disorder or
impairment by chronic alcoholism, is unable to provide for his basic personal needs for food,
clothing, or shelter;".

The 1969 amendment substituted, in the first sentence of subd.(c) "Chapter 7 (commencing with Section
14000) of Part 3 of Division 9 of this code" for "Chapters 7 and 8 of Part 3 of Division 9 of this
code"; added the second sentence of subd.(c); substituted in subd.(g) "Chapter 3" for "Chapter 4";
inserted in the first paragraph of subd.(h) "of Chapter 2 of this part, and for the purposes of Chapter
3 (commencing with Section 5350) of this part"; inserted in the second paragraph of subd.(h) "and
for the purposes of Chapter 3 (commencing with Section 5350) of this part,"; substituted in subd.(i)
"each of the persons specified in Sections 830.1 and 830.2 of the Penal Code" for "a general peace
officer as described in the first paragraph of Section 817 of the Penal Code"; redesignated former
subd.(l) as subd.(k); and deleted former subd.(k), which read:

"(k) "Judicial commitment' means a commitment made pursuant to Article 1 (commencing with Section
6300), Article 2 (commencing with Section 6350), Article 3 (commencing with Section 6400),
Article 4 (commencing with Section 6450), Article 5 (commencing with Section 6500) or Article 6



(commencing with Section 6550) of Part 2 of Division 6."
The 1970 amendment substituted in subd.(f) "Chapter 2" for "Chapter 3"; and substituted in subd.(j)

"Article 6 (commencing with Section 5300) of Chapter 2 of this part" for "Article 5 (commencing
with Section 5300) of Chapter 3 of this part".

The 1971 amendment substituted in subd.(d) "State Department of Health" (now "State Department of
Mental Health") for "State Department of Social Welfare, Department of Mental Hygiene".

The 1974 amendment rewrote the first paragraph of subd.(h), which previously read:
"(h) For purposes of Article 1 (commencing with Section 5150), Article 2 (commencing with Section

5200), and Article 4 (commencing with Section 5250) of Chapter 2 of this part, and for the purposes
of Chapter 3 (commencing with Section 5350) of this part, "gravely disabled' means a condition in
which a person, as a result of a mental disorder, is unable to provide for his basic personal needs for
food, clothing, or shelter."

The 1977 amendment substituted in subd.(d) "State Department of Developmental Services" (now "State
Department of Mental Health") for "State Department of Health".

The 1978 amendment by c. 1294 inserted in subd.(a) "educational,"; inserted in the second sentence of
subd.(c) "(Medi-Cal)"; substituted in subd.(d) "State Department of Mental Health" for "State
Department of Developmental Services"; rewrote the last paragraph of subd.(h), which read, "A
person of any age may be "gravely disabled' under this definition, but the term does not include
mentally retarded person"; and added subd.(l).

Section 10 of Stats.1978, c. 1294, p. 4247, provides:
"The Director of the Department of Mental Health and the Director of the Judicial Council shall submit

a report no later than July 1, 1979, to the appropriate policy committees of the Legislature
concerning the development of jury instructions for conservatorship proceedings."

Subordination of amendment by Stats.1978, c. 429, to other legislation enacted during the 1978 portion
of the regular session (except any act relating to maintenance of code) and which takes effect on or
before January 1, 1979, see Historical and Statutory Notes under Business and Professions Code §
550.

The 1980 amendment by c. 1340 rewrote subd.(i), which previously read:
"(i) "Peace Officer' means each of the persons specified in Sections 830.1 and 830.2 of the Penal Code;".
For legislative intent of Stats.1980, c. 1340, see Historical and Statutory Notes under Health and Safety

Code § 8325.
Effect of amendment of section by two or more acts at the same session of the legislature, see

Government Code § 9605.
Amendment of this section by § 1 of Stats.1980, c. 1215, p. 4121, failed to become operative under the

provisions of § 3 of that Act.
The 1991 amendment made clarifying corrections in paragraph and subparagraph designations in

subd.(h) defining "gravely disabled"; and added subds.(l) and (m) defining "antipsychotic
medication" and "emergency".

Research References

Cross References

Administration of antipsychotic medication to persons subject to detention, see Welfare and
Institutions Code § 5332.

Competence of defendant, criminal process, treatment order and antipsychotic medications, see
Penal Code § 1370.01.

Competency of defendant, procedure after commitment, dismissal, see Penal Code § 1370.
Notice of certification, contents, allegation of grave disability, see Welfare and Institutions Code §

5252.



Law Review And Journal Commentaries

Bright thread for California's legal crazy-quilt: A proposed right to refuse antipsychotic drugs.  22
U.S.F.L.Rev. 341 (1988).
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Loy.L.A.L.Rev. 93.
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Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §3000
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Notes Of Decisions

In general 1
Assistance of others, gravely disabled 3
Construction and application 1.5
Construction with other laws 1.7
Discretion in filing petition 6
Equal protection 1.3



Gravely disabled 2-4
Gravely disabled - In general 2
Gravely disabled - Assistance of others 3
Gravely disabled - Standard of proof 4

Initiation of conservatorship 5
Standard of proof, gravely disabled 4

1. In general

For purposes of determining whether applying to conservatee the 1974 amendments to this section governing
civil conservatorship of persons charged with violent crime and found incompetent to stand trial violated
constitutional limitations on retroactive and ex post facto laws, because alleged homicide that conservatee was
charged with committing occurred before amendments became effective, fact that amendments, which focused
on a continuing dangerous condition, employed preamendment conduct as evidence of ongoing dangerousness
did not mean that amendments were retroactive. Estate of Hofferber (1980) 167 Cal.Rptr. 854, 28 Cal.3d 161,
616 P.2d 836. Constitutional Law  2813; Mental Health  32

Evidence in proceeding for appointment of parents as conservators of young adults for purpose of
"deprogramming" conservatees of ideas allegedly instilled by religious cult was insufficient to show any
emergency authorizing good cause for appointment of temporary conservator. Katz v. Superior Court of City
and County of San Francisco (App. 1 Dist. 1977) 141 Cal.Rptr. 234, 73 Cal.App.3d 952. Mental Health 
135

Enactment of Lanterman-Petris-Short Act, with its substitution of "gravely disabled" for "in need of treatment"
as the basis for commitment of individuals not dangerous to themselves or others, reflects a legislative
determination to meet the constitutional requirements to precision. Estate of Chambers (App. 1 Dist. 1977) 139
Cal.Rptr. 357, 71 Cal.App.3d 277. Mental Health  36

1.3. Equal protection

The Legislature may separately classify mentally ill persons against whom a judicial determination of criminal
conduct has been made, for purposes of long-term civil commitment, without violating the equal protection
clause, since such persons, at least initially, have demonstrated particular danger. In re Smith (2008) 73
Cal.Rptr.3d 469, 42 Cal.4th 1251, 178 P.3d 446. Constitutional Law  3175

Drawing a distinction between those who are and are not in prison custody, for purposes of long-term civil
commitment, passes muster under the equal protection clause if the prisoner's most recent conviction is valid,
even when the prisoner stands to evade the statutory time limits for initiating sexually violent predator (SVP)
commitment proceedings due to good-faith factual or legal error. In re Smith (2008) 73 Cal.Rptr.3d 469, 42
Cal.4th 1251, 178 P.3d 446. Constitutional Law  3175; Constitutional Law  3242; Mental Health 
36; Mental Health  454

1.5. Construction and application

A person who is not eligible for sexually violent predator (SVP) commitment because of a reversed conviction
may still qualify for other forms of civil commitment. In re Smith (2008) 73 Cal.Rptr.3d 469, 42 Cal.4th 1251,
178 P.3d 446. Mental Health  36

Mental competency statute contemplates that some criminal defendants charged with felonies will be released if
they are not restored to competency within the allowable time period; Lanterman-Petris-Short Act (LPS Act)
conservatorship is not a catch-all for all incompetent defendants. People v. Karriker (App. 1 Dist. 2007) 57
Cal.Rptr.3d 412, 149 Cal.App.4th 763, as modified. Mental Health  105; Mental Health  437

1.7. Construction with other laws



Dependency court's violation of statutory duty to appoint guardian ad litem (GAL) for father for whom a
Lanterman-Petris-Short Act conservator has been appointed was harmless to the recommendation against
reunification services for father, in dependency proceeding leading to termination of parental rights, since
father's attorney sought reunification services and visitation, father was gravely disabled and institutionalized,
and father had not seen child for years. In re A.C.(App. 5 Dist. 2008) 82 Cal.Rptr.3d 542, 166 Cal.App.4th 146.
Infants  253

Dependency court's violation of statutory duty to appoint guardian ad litem (GAL) for father for whom a
Lanterman-Petris-Short Act conservator has been appointed was harmless to child's placement out of father's
care, in dependency proceeding leading to termination of parental rights, since father's attorney sought
reunification services and visitation, and father's grave disability and institutionalization meant that he
necessarily was unable to care for child. In re A.C.(App. 5 Dist. 2008) 82 Cal.Rptr.3d 542, 166 Cal.App.4th
146. Infants  253

2. Gravely disabled — In general

Those not in prison, including those who also have prior convictions for sexually violent offenses, can be
subject to long-term civil commitment only when they are determined to be gravely disabled or to have a
mental disorder and to be a danger to self and others as shown by recent acts; in other words, a person convicted
of prior sexual offenses who is currently not in prison, and who has not done anything to manifest grave
disability or recent dangerousness based on mental disorder, may not be civilly committed. In re Smith (2008)
73 Cal.Rptr.3d 469, 42 Cal.4th 1251, 178 P.3d 446. Mental Health  36

Evidence on petition to reestablish conservatorship, including testimony of examining psychiatrist as to extent
of conservatee's mental disorder, fully supported finding by court of grave disability of conservatee.
Conservatorship of Cabanne (App. 4 Dist. 1990) 272 Cal.Rptr. 407, 223 Cal.App.3d 199, review denied. Mental
Health  135

Person is considered civilly "gravely disabled," and may be involuntarily detained in mental health facility for
72 hours, if peace officer or one of certain specified professionals finds probable cause that person is danger to
self or others, or as result of mental disorder, is unable to provide for his basic personal needs of food, clothing
or shelter. Riese v. St. Mary's Hospital & Medical Center (App. 1 Dist. 1987) 271 Cal.Rptr. 199, 209
Cal.App.3d 1303. Mental Health  36

Doctor's testimony that conservatee was actively hallucinating, and that conservatee was not capable of making
commitment to follow voluntary treatment plan because he did not think he was ill, supported reappointment of
conservator on grounds conservatee was gravely disabled due to mental disorder and was unable to provide for
his own personal needs. Conservatorship of Walker (App. 5 Dist. 1989) 254 Cal.Rptr. 552, 206 Cal.App.3d
1572. Mental Health  135

Mentally disabled person was not "gravely disabled" within meaning of this section in that he was capable of
surviving safely in freedom with help of willing and responsible third party; thus, conservatorship could not be
established.  In re Conservatorship of Neal (App. 4 Dist. 1987) 235 Cal.Rptr. 577, 190 Cal.App.3d 685. Mental
Health  105

To allow state to appeal jury determination that potential conservatee in conservatorship proceeding is not
"gravely disabled" does not violate potential conservatee's right against double jeopardy. Conservatorship of
Estate of Baber (App. 4 Dist. 1984) 200 Cal.Rptr. 262, 153 Cal.App.3d 542. Double Jeopardy  32

Proposed conservatee was not "presently gravely disabled" due to chronic alcoholism where both expert
witnesses testified that he was presently capable of managing his own affairs and determination that he was
gravely disabled was based on a likelihood that if he were released from present conservatorship he would at
some future time return to use of alcohol. Estate of Murphy (App. 3 Dist. 1982) 184 Cal.Rptr. 363, 134
Cal.App.3d 15. Mental Health  135

Due process did not require that individual found, in proceedings resulting in appointment of county public



guardian as conservator of his person and estate, to be "gravely disabled" to be entitled to jury trial at rehearing
permitted under § 5364. Baber v. San Bernardino Superior Court (App. 4 Dist. 1980) 170 Cal.Rptr. 353, 113
Cal.App.3d 955. Constitutional Law  4339

Determination that violent, incompetent, criminal defendant was "gravely disabled" because he was currently
dangerous as result of mental disease, defect, or disorder had to follow hearing addressed to that specific issue,
and thus, since defendant had no such hearing, he was denied equal protection and due process. Estate of
Hofferber (1980) 167 Cal.Rptr. 854, 28 Cal.3d 161, 616 P.2d 836. Constitutional Law  3172;
Constitutional Law  4335

When a proposed conservatee demands a trial on the issue of grave disability he has the right to confront
witnesses, produce evidence, refuse to testify and all other civil trial rights. Estate of Chambers (App. 1 Dist.
1977) 139 Cal.Rptr. 357, 71 Cal.App.3d 277. Mental Health  137.1

Term "gravely disabled" as used in § 5000 et seq. authorizing commitment of individuals is not dangerous to
themselves or others is not unconstitutionally vague or overbroad; term is sufficiently precise to exclude
unusual or nonconformist life-styles and connotes an inability or refusal to care for one's basic personal needs
of food, clothing and shelter and provides fair notice of proscribed conduct to the proposed conservatee, who
must be presumed to be a person of common intelligence for purpose of determining sufficiency of§ 5000 et
seq.; standard requires a causal link between a specifically defined and diagnosed mental disorder and inability
to care for one's basic needs. Estate of Chambers (App. 1 Dist. 1977) 139 Cal.Rptr. 357, 71 Cal.App.3d 277.
Mental Health  32; Statutes  47

Minor approaching majority may fit definition of "gravely disabled" within provision of this section defining
such term as a condition in which a person, as a result of a mental disorder, is unable to provide for his basic
personal needs for food, clothing or shelter. In re M. J. E.(App. 2 Dist. 1974) 118 Cal.Rptr. 398, 43 Cal.App.3d
792. Mental Health  3.1

3.  —  —  Assistance of others, gravely disabled

When mentally ill persons happen into the custody of the Department of Corrections, the Department's custodial
function is not transformed into a protective one in which agency is required to insure that the obligations of
protecting individuals in need of care and treatment are fulfilled where willing and responsible family members
are unable to do so. Conservatorship of Jones (App. 4 Dist. 1989) 256 Cal.Rptr. 415, 208 Cal.App.3d 292,
review denied. Pardon And Parole  66; Prisons  17(2)

Department of Corrections is not required to provide third-party assistance to mentally ill parolee under this
part and it does not qualify as a "responsible third person providing all his needs" for purposes of determining
whether to terminate conservatorship of parolee. Conservatorship of Jones (App. 4 Dist. 1989) 256 Cal.Rptr.
415, 208 Cal.App.3d 292, review denied. Mental Health  167; Pardon And Parole  66

Proposed conservatee was not utilizing assistance of family members, friends or third parties so as to preclude
finding of grave disability, defined as condition in which person as a result of mental disorder is unable to
provide for his basic personal needs for food, clothing, or shelter, even with "help of willing and responsible
family members, friends, or third parties," where proposed conservatee was placed in boarding care facility as
result of finding of grave disability, and evidence was uncontradicted that proposed conservatee did not believe
she had mental disorder. Conservatorship of Law (App. 4 Dist. 1988) 249 Cal.Rptr. 415, 202 Cal.App.3d 1336.
Mental Health  105

In proceeding which resulted in judgment and order of conservatorship after jury found proposed conservatee to
be "gravely disabled," trial court's failure to admit evidence of and to instruct on availability of assistance of
others to meet basic needs of person afflicted with mental disorder was prejudicially erroneous. Estate of Early
(1983) 197 Cal.Rptr. 539, 35 Cal.3d 244, 673 P.2d 209. Mental Health  135; Mental Health  141;
Mental Health  156

Where issue was whether person alleged to be "gravely disabled" within meaning of Mental Health Act (§ 5000



et seq.) could provide for necessities such as food, clothing and shelter regardless of source of aid, trial court's
erroneous definition of "gravely disabled" that excluded evidence of family's assistance to that person and
which required jury to find person gravely disabled unless she could "provide" necessities by personally
supplying them was not harmless beyond reasonable doubt.  Matter of Conservatorship of Wilson (App. 4 Dist.
1982) 186 Cal.Rptr. 748, 137 Cal.App.3d 132. Mental Health  156

Person is not "gravely disabled," within meaning of this section defining gravely disabled as a condition in
which a person, as a result of a mental disorder, is unable to provide for his basic personal needs for food,
clothing, or shelter, if he or she is capable of surviving safely in freedom with the help of willing and
responsible family members, friends or third parties. Davis' Estate v. Treharne (App. 2 Dist. 1981) 177
Cal.Rptr. 369, 124 Cal.App.3d 313. Mental Health  36

4.  —  —  Standard of proof, gravely disabled

Since dangerous mental condition is sole basis on which continued confinement of permanent incompetent
criminal defendant can be justified under new "gravely disabled" provisions, that fact must be established
beyond reasonable doubt, rather than by mere preponderance of evidence. Estate of Hofferber (1980) 167
Cal.Rptr. 854, 28 Cal.3d 161, 616 P.2d 836. Mental Health  41

5. Initiation of conservatorship

County public conservator did not have mandatory duty to file conservatorship petition under
Lanterman-Petris-Short Act (LPS Act) for criminal defendant, charged with making criminal threat and battery,
based on criminal trial court's determination that defendant appeared gravely disabled; mental competence
statute requiring court to refer matter for "initiation" of conservatorship only required conservator to
investigate, leaving decision of propriety of petition to conservator's discretion. People v. Karriker (App. 1 Dist.
2007) 57 Cal.Rptr.3d 412, 149 Cal.App.4th 763, as modified. Mental Health  126

6. Discretion in filing petition

County public conservator did not abuse her discretion in refusing to file a conservatorship petition under
Lanterman-Petris-Short Act (LPS Act) for criminal defendant, charged with making criminal threat and battery,
in light of conservatorship investigation report and special statutory treatment of dementia patients indicating
LPS conservatorship was not appropriate. People v. Karriker (App. 1 Dist. 2007) 57 Cal.Rptr.3d 412, 149
Cal.App.4th 763, as modified. Mental Health  126

§ 5008.1. Judicially committed; defined 

     •     Historical Notes     •     Research References     •     Notes of Decisions

As used in this division and in Division 4 (commencing with Section 4000), Division 4.1 (commencing with
Section 4400), Division 6 (commencing with Section 6000), Division 7 (commencing with Section 7100), and
Division 8 (commencing with Section 8000), the term "judicially committed" means all of the following:

(a) Persons who are mentally disordered sex offenders placed in a state hospital or institutional unit for
observation or committed to the State Department of Mental Health pursuant to Article 1 (commencing with
Section 6300) of Chapter 2 of Part 2 of Division 6.

(b) Developmentally disabled persons who are admitted to a state hospital upon application or who are
committed to the State Department of Developmental Services by court order pursuant to Article 2
(commencing with Section 6500) of Chapter 2 of Part 2 of Division 6.

(c) Persons committed to the State Department of Mental Health or a state hospital pursuant to the Penal Code.

CREDIT(S)



(Added by Stats.1969, c. 722, p. 1421, § 4, eff. Aug. 8, 1969, operative July 1, 1969.  Amended by Stats.1971,
c. 1593, p. 3337, § 367, operative July 1, 1973; Stats.1977, c. 1252, p. 4566, § 552, operative July 1, 1978;
Stats.1978, c. 429, p. 1451, § 203, eff. July 17, 1978, operative July 1, 1978; Stats.1979, c. 373, p. 1393, § 359.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1971 amendment substituted "State Department of Health" (now "State Department of Mental

Health") for "Department of Mental Hygiene".
The 1977 amendment substituted, in the first paragraph, the citation to Division 4 "commencing with

Section 4001" for "commencing with Section 4000" (subsequently amended; see 1979 amendment
note, post); inserted in the first paragraph the citation to Division 4.1; substituted throughout the
section "State Department of Mental Health" for "State Department of Health"; and substituted in
what is now subd.(b) "State Department of Developmental Services" for "State Department of
Health".

The 1978 amendment deleted from subd.(a) "for an indeterminate period" following "State Department
of Mental Health"; relettered former subd.(e) as subd.(b) and substituted therein "Developmentally
disabled persons" for "Mentally retarded persons"; relettered former subd.(f) as subd.(c); and deleted
former subds.(b) to (d), which previously read:

"(b) Persons who are narcotic drug addicts committed to the Department of Mental Hygiene pursuant to
Article 2 (commencing with Section 6350) of Chapter 2 of Part 2 of Division 6.

"(c) Persons who are habit-forming drug addicts committed to the State Department of Health pursuant
to Article 3 (commencing with Section 6400) of Chapter 2 of Part 2 of Division 6.

"(d) Persons who are mentally abnormal sex offenders committed to the State Department of Mental
Health pursuant to Article 4 (commencing with Section 6450) of Chapter 2 of Part 2 of Division 6."

The 1979 amendment substituted, in the parenthetical matter in the first sentence, "4000" for "4001";
and in subd.(b) substituted Article "2" for Article "5".

Research References

Law Review And Journal Commentaries

Psychiatry and presumption of expertise: Flipping coins in courtroom.  Bruce J. Ennis and Thomas
R. Litwack (1974) 62 Cal.L.Rev. 693.

Notes Of Decisions

In general 1

1. In general

Actual commitment of mentally disordered minor who is also a ward of juvenile court can be accomplished
only in accordance with the LPS Act. In re Michael E.(1975) 123 Cal.Rptr. 103, 15 Cal.3d 183, 538 P.2d 231.
Mental Health  32

§ 5008.2. Applying definition of mental disorder; consideration of historical course of disorder 



     •     Historical Notes

(a) When applying the definition of mental disorder for the purposes of Articles 2 (commencing with Section
5200), 4 (commencing with Section 5250), and 5 (commencing with Section 5275) of Chapter 2 and Chapter 3
(commencing with Section 5350), the historical course of the person's mental disorder, as determined by
available relevant information about the course of the person's mental disorder, shall be considered when it has
a direct bearing on the determination of whether the person is a danger to others, or to himself or herself, or is
gravely disabled, as a result of a mental disorder.  The historical course shall include, but is not limited to,
evidence presented by persons who have provided, or are providing, mental health or related support services to
the patient, the patient's medical records as presented to the court, including psychiatric records, or evidence
voluntarily presented by family members, the patient, or any other person designated by the patient.  Facilities
shall make every reasonable effort to make information provided by the patient's family available to the court.
The hearing officer, court, or jury shall exclude from consideration evidence it determines to be irrelevant
because of remoteness of time or dissimilarity of circumstances.

(b) This section shall not be applied to limit the application of Section 5328 or to limit existing rights of a
patient to respond to evidence presented to the court.

CREDIT(S)
(Added by Stats.1986, c. 872, § 1.  Amended by Stats.2001, c. 506 (A.B.1424), § 5.)

Historical Notes

Historical And Statutory Notes

2001 Legislation
For legislative findings, declarations and intent relating to Stats.2001, c. 506 (A.B.1424), see Historical

and Statutory Notes under Health and Safety Code § 1374.51.

Collateral References:

Cal Jur 3d Incomp §142

§ 5009. Choice of physician 

     •     Historical Notes     •     Research References

Persons receiving evaluation or treatment under this part shall be given a choice of physician or other
professional person providing such services, in accordance with the policies of each agency providing services,
and within the limits of available staff in the agency.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Operative date provisions and subordination of legislation by Stats.1967, c. 1667, to other 1967

legislation, see Historical and Statutory Notes under Welfare and Institutions Code § 5000.



Research References

Law Review And Journal Commentaries

Civil commitment of mentally ill in California: Lanterman-Petris-Short Act. (1974) 7
Loy.L.A.L.Rev. 93.

Institutionalizing the rights of mental patients: Committing the Legislature.  Grant H. Morris (1974)
62 Cal.L.Rev. 957.

Least restrictive alternative doctrine in Los Angeles county civil commitment.  Bradley D. McGraw
and Ingo Keilitz (1984) 6 Whittier L.Rev. 35.

Right to effective mental treatment.  Ralph Kirkland Schwitzgebel (1974) 62 Cal.L.Rev. 936.

Collateral References:

 Am Jur 2d Incompetent Persons §31.

§ 5010. Agency administering federal Developmental Disabilities Act; access to records 

     •     Historical Notes

The agency established in this state to fulfill the requirements and assurances of Section 142 of the federal
Developmental Disabilities Act of 1984 for a system to protect and advocate the rights of persons with
developmental disabilities, as that term is defined by Section 102(7) of the federal act, shall have access to the
records of a person with developmental disabilities who resides in a facility for persons with developmental
disabilities when both of the following conditions apply:

(1) The agency has received a complaint from or on behalf of the person and the person consents to the
disclosure of the records to the extent of his or her capabilities.

(2) The person does not have a parent, guardian or conservator, or the state or the designee of the state is the
person's guardian or conservator.

CREDIT(S)
(Added by Stats.1985, c. 1121, § 2.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The amendment and renumbering of § 5110 to be § 5010 by Stats.1970, c. 516, p. 1005, § 6, failed to

become operative.  See Welfare and Institutions Code § 5110.

§ 5012. Determining eligibility for payment or reimbursement for mental health or other health care
services; persons taken into custody under this part 

     •     Historical Notes

The fact that a person has been taken into custody under this part may not be used in the determination of that
person's eligibility for payment or reimbursement for mental health or other health care services for which he or
she has applied or received under the Medi-Cal program, any health care service plan licensed under the
Knox-Keene Health Care Service Plan Act of 1975 (Chapter 2.2 (commencing with Section 1340) of Division 2



of the Health and Safety Code), or any insurer providing health coverage doing business in the state.

CREDIT(S)
(Added by Stats.2001, c. 506 (A.B.1424), § 6.)

Historical Notes

Historical And Statutory Notes

2001 Legislation
For legislative findings, declarations and intent relating to Stats.2001, c. 506 (A.B.1424), see Historical

and Statutory Notes under Health and Safety Code § 1374.51.

§ 5020.1. Mentally ill minor; release from state hospital; aftercare plan for educational and training
needs 

     •     Research References

A mentally ill minor, between the ages of 3 and 18, upon being considered for release from a state hospital shall
have an aftercare plan developed.  Such plan shall include educational or training needs, provided these are
necessary for the patient's well-being.

CREDIT(S)
(Added by Stats.1973, c. 1161, p. 2418, § 2.)

Research References

Law Review And Journal Commentaries

Right to effective mental treatment.  Ralph Kirkland Schwitzgebel (1974) 62 Cal.L.Rev. 936.
1998 Main Volume

§ 5110. Proceedings in superior court; costs 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Whenever a proceeding is held in a superior court under Article 5 (commencing with Section 5275) or Article 6
(commencing with Section 5300) of this chapter or Chapter 3 (commencing with Section 5350) of this part
involving a person who has been placed in a facility located outside the county of residence of the person, the
provisions of this section shall apply.  The appropriate financial officer or other designated official of the
county in which the proceeding is held shall make out a statement of all of the costs incurred by the county for
the investigation, preparation, and conduct of the proceedings, and the costs of appeal, if any.  The statement
shall be certified by a judge of the superior court of the county.  The statement shall then be sent to the county
of residence of the person, which shall reimburse the county providing the services.  If it is not possible to
determine the actual county of residence of the person, the statement shall be sent to the county in which the
person was originally detained, which shall reimburse the county providing the services.

CREDIT(S)
(Added by Stats.1968, c. 1374, p. 2643, § 15.5, operative July 1, 1969.  Amended by Stats.1969, c. 722, p.
1422, § 5, eff. Aug. 8, 1969, operative July 1, 1969; Stats.1970, c. 1627, p. 3440, § 5; Stats.2002, c. 221
(S.B.1019),§ 208.)



Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1969 amendment substituted "5" for "4" and the words "of residence of the person" for the words

"in which the person was originally detained" in the first sentence: substituted the words "of
residence of the person" for the words "in which the person was originally detained" in the fourth
sentence; and added the fifth sentence.

The 1970 amendment made provisions of this section applicable to "Chapter 3 (commencing with
Section 5350) of this part".

Renumbering and amendment of this section as Welfare and Institutions Code § 5010 by Stats.1970, c.
516, p. 1005, § 6, failed to become operative under the terms of § 21 of that Act.

Section 21 of Stats.1970, c. 516, provides:
"Any section of any act enacted by the Legislature at its 1970 Regular Session prior or subsequent to the

enactment of this act, which amends or repeals a section amended or repealed by this act, shall
prevail over this act."

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

Research References

Cross References

Construction of amended statutes, see Government Code § 9605.
Payment of costs of proceedings, exception where this section applies, see Welfare and Institutions

Code § 4117.
1998 Main Volume

Notes Of Decisions

Nature of proceedings 1

1. Nature of proceedings

A Lanterman-Petris-Short Act (LPS) conservatee is not a criminal defendant, and LPS proceedings are civil in
nature. In re Conservatorship of Estate of David L.(App. 3 Dist. 2008) 79 Cal.Rptr.3d 530, 164 Cal.App.4th
701. Mental Health  122

§ 5111. Compensation of appointed counsel 

     •     Research References     •     Notes of Decisions

Any county without a public defender is authorized to compensate the attorneys appointed for persons entitled
to be represented by counsel in proceedings under this part.

CREDIT(S)
(Added by Stats.1970, c. 1627, p. 3441, § 6.)



Research References

Law Review And Journal Commentaries

Role of counsel in civil commitment proceeding. Thomas R. Litwack (1974) 62 Cal.L.Rev. 816.
1998 Main Volume

Notes Of Decisions

In general 1

1. In general

Legal services for indigent persons at public expense are mandated in juvenile and mental health matters where
a charge of wrongdoing is involved or restraint of liberty is possible. Phillips v. Seely (App. 3 Dist. 1974) 117
Cal.Rptr. 863, 43 Cal.App.3d 104. Infants  205; Mental Health  41

§ 5113. Exemptions from liability 

     •     Research References

Except as provided in Sections 5154, 5173, 5259.3, 5267, and 5306, the facility providing treatment pursuant to
Article 1 (commencing with Section 5150), Article 1.5 (commencing with Section 5170), Article 4
(commencing with Section 5250), Article 4.5 (commencing with Section 5260) or Article 6 (commencing with
Section 5300), the superintendent of the facility, the professional person in charge of the facility and his or her
designee, or the peace officer responsible for the detainment of the person shall not be civilly or criminally
liable for any action by a person released at or before the end of the period for which he or she was admitted
pursuant to the provisions of the appropriate article.

CREDIT(S)
(Added by Stats.1970, c. 1627, p. 3441, § 7.  Amended by Stats.1985, c. 1288, § 1, eff. Sept. 30, 1985.)

Research References

Cross References

Similar provisions, see Welfare and Institutions Code §§ 5154, 5173, 5259.3, 5267, 5278, 5306.
1998 Main Volume

§ 5114. Proceedings by district attorney or county counsel 

     •     Historical Notes     •     Research References     •     Notes of Decisions

At any judicial proceeding under the provisions of this division, allegations that the person is a danger to others,
or to himself, or gravely disabled as a result of mental disorder or impairment by chronic alcoholism, shall be
presented by the district attorney for the county, unless the board of supervisors, by ordinance or resolution,
delegates such duty to the county counsel.

CREDIT(S)
(Added by Stats.1970, c. 1627, p. 3441, § 8.)



Historical Notes

Historical And Statutory Notes

1998 Main Volume
Section 10 of Stats.1982, c. 1563, provides:
"The State Department of Mental Health shall submit a report to the Legislature two years after the

effective date of this act on its findings related to this act with its recommendations concerning
whether the same should be continued, including, but not limited to, all of the following:

"(a) The number of petitions that were granted for the extended detention of Penal Code offenders at the
conclusion of a determinate sentence.

"(b) The number of petitions that were denied for the extended detention of Penal Code offenders at the
conclusion of a determinate sentence.

"(c) The number of non-Penal Code offenders detained for longer than one year.
"(d) The number of persons placed on outpatient status pursuant to Section 5305 of the Welfare and

Institutions Code.
"(e) The number of Penal Code offenders and non-Penal Code offenders released prior to one year.
"(f) The number of detained persons released pursuant to the rehearing procedure under Section 5304 of

the Welfare and Institutions Code.
"(g) The number of requests for revocation of outpatient status by treatment supervisor and by public

officer pursuant to Section 5114.
"(h) The number of revocation requests granted.
"(i) The number of persons who offended while on outpatient status."

Research References

Cross References

Copies of requests for outpatient status revocation, see Welfare and Institutions Code § 5306.5.
County counsel, duties, in mental health proceedings, see Government Code § 27646.
District attorney, see Government Code § 26500 et seq.
Duties of district attorney in mental health proceedings, see Government Code § 26530.
Evidence and continuance, hearing or trial in proceeding on petition for additional treatment of a

dangerous person, see Welfare and Institutions Code § 5301.
Petition for determination whether outpatient should be continued on such status, see Welfare and

Institutions Code § 5307.
Proceeding on request for revocation of outpatient status, documents, supplying to public officer and

outpatient's counsel, see Welfare and Institutions Code § 5308.
Release prior to expiration of commitment period, notice, see Welfare and Institutions Code § 5309.
Remand for additional treatment, imminently dangerous persons, see Welfare and Institutions Code

§ 5304.
Reports as to status and progress of persons on outpatient status, see Welfare and Institutions Code §

5305.

Collateral References:

Witkin, Procedure (4th ed) Actions §33
B-W Cal Civil Practice: Probate and Trust Proceedings §§30:3, 30:6
Cal Jur 3d Incomp §§111, 127
Necessity and sufficiency of statements informing one under investigation for involuntary

commitment of right to remain silent.  23 ALR4th 563.



Notes Of Decisions

In general 1

1. In general

Sections 5275 and 5276 governing habeas corpus proceeding instituted by involuntarily committed individual
are within scope of this section. St. Joseph Hosp. of Orange v. Kuyper (App. 4 Dist. 1983) 194 Cal.Rptr. 876,
146 Cal.App.3d 1086.

§ 5115. Legislative intent 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The Legislature hereby finds and declares:

(a) It is the policy of this state, as declared and established in this section and in the Lanterman Developmental
Disabilities Services Act, Division 4.5 (commencing with Section 4500), that mentally and physically
handicapped persons are entitled to live in normal residential surroundings and should not be excluded
therefrom because of their disability.

(b) In order to achieve uniform statewide implementation of the policies of this section and those of the
Lanterman Developmental Disabilities Services Act, it is necessary to establish the statewide policy that the use
of property for the care of six or fewer mentally disordered or otherwise handicapped persons is a residential
use of such property for the purposes of zoning.

CREDIT(S)
(Added by Stats.1970, c. 1219, p. 2136, § 1.  Amended by Stats.1978, c. 891, p. 2803, § 4, eff. Sept. 19, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Section 10 of Stats.1971, c. 1626, p. 3506, as amended by Stats.1972, c. 1148, p. 2243, § 18, provides:
"The provisions of Section 5115 of the Welfare and Institutions Code relating to the residential use for

purposes of zoning of homes for the care of six or fewer mentally disordered or otherwise
handicapped persons, shall be applicable to Chapter 2 (commencing with Section 1400) of Division
2 of the Health and Safety Code.

"Nothing in this act shall be construed as authorizing local agencies to impose stricter zoning or building
and safety standards upon existing institutions than existed prior to its enactment."

The 1978 amendment substituted in subd.(a) "this section and in the Lanterman Developmental
Disabilities Services Act, Division 4.5 (commencing with Section 4500)," for "this act and in the
Lanterman Mental Retardation Act of 1969,"; and substituted in subd.(b) "this section and those of
the Lanterman Developmental Disabilities Services Act" for "this act and those of the Lanterman
Mental Retardation Act of 1969".

Research References



Law Review And Journal Commentaries

Charter city financing in California — A growing "statewide concern"?  Richard I. Hiscocks (1982)
16 U.S.F.L.Rev. 603.

Civil commitment of mentally ill in California: Lanterman-Petris-Short Act. (1974) 7
Loy.L.A.L.Rev. 93.

Exclusion of the mentally handicapped-housing the non-traditional family: Problems in law and
medicine. (1974) 7 U.C.Davis L.Rev. 150.

1998 Main Volume

Collateral References:

Witkin, Summary (9th ed) Real Prop §498
Cal Jur 3d Zon §§40, 223

Notes Of Decisions

In general 1

1. In general

This section and § 5116 providing that a state authorized, certified, or licensed family care home, foster home,
or group home serving six or fewer mentally disordered or otherwise handicapped persons or dependent and
neglected children shall be considered a residential use of property for the purposes of zoning if such homes
provide care on a 24-hour-a-day basis, is of statewide concern with purpose to occupy field to exclusion of
municipal regulation; thus, this section and § 5116 controlled over ordinance of chartered municipality which
contained a definition of single-family dwelling which precluded the location of a facility described in this
section and § 5116 in an area zoned for single-family residences. City of Los Angeles v. California Dept. of
Health (App. 2 Dist. 1976) 133 Cal.Rptr. 771, 63 Cal.App.3d 473. Zoning And Planning  14

Enforcement of private protective covenants, which were applicable to defendant's residence used for care of no
more than six mentally retarded individuals at any given time and which limited use of tract to single-family
dwellings for residential use, did not unconstitutionally discriminate against any group or violate public policy
of statutory law that use of property for care of six or fewer mentally disordered or otherwise handicapped
persons is a residential use of such property for purposes of zoning. Seaton v. Clifford (App. 2 Dist. 1972) 100
Cal.Rptr. 779, 24 Cal.App.3d 46. Covenants  1

§ 5116. Property used for care of six or fewer handicapped persons or dependent or neglected children as
residential use for zoning purposes 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Pursuant to the policy stated in Section 5115, a state-authorized, certified, or licensed family care home, foster
home, or group home serving six or fewer mentally disordered or otherwise handicapped persons or dependent
and neglected children, shall be considered a residential use of property for the purposes of zoning if such
homes provide care on a 24-hour-a-day basis.

Such homes shall be a permitted use in all residential zones, including, but not limited to, residential zones for
single-family dwellings.

CREDIT(S)
(Added by Stats.1970, c. 1219, p. 2136, § 2.  Amended by Stats.1971, c. 1163, p. 2223, § 1; Stats.1972, c. 1127,



p. 2167, § 1; Stats.1978, c. 891, p. 2803,§ 5, eff. Sept. 19, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1971 amendment inserted in the first paragraph "home" following "licensed family care"; inserted

in the first paragraph "or dependent and neglected children" following "handicapped persons"; and
added the requirement in the first paragraph of care on a 24-hour-a-day basis.

The 1972 amendment added the second paragraph.
The 1978 amendment changed the second paragraph by deleting a former second sentence which

provided: "Nothing in this paragraph shall be construed to prohibit any city or county from requiring
a conditional use permit in order to maintain any home pursuant to the provisions of this paragraph;
provided that no conditions shall be imposed on such homes which are more restrictive than those
imposed on other similar dwellings in the same zones unless such additional conditions are
necessary to protect the health and safety of the residents."

Research References

Law Review And Journal Commentaries

Care homes: Legislative review. (1973) 4 Pac.L.J. 593.
Charter city financing in California: A growing "statewide concern"?  Richard I. Hiscocks (1982) 16

U.S.F.L.Rev. 603.
Exclusion of the mentally handicapped — housing the non-traditional family: Problems in law and

medicine. (1974) 7 U.C.Davis L.Rev. 150.

Collateral References:

Witkin, Summary (9th ed) Real Prop §498
Cal Jur 3d Zon §§40, 223

Notes Of Decisions

In general 2
Conditional use permits 4
Definitions 3
Validity 1

1. Validity

This section is not impermissibly overbroad. City of Los Angeles v. California Dept. of Health (App. 2 Dist.
1976) 133 Cal.Rptr. 771, 63 Cal.App.3d 473.

2. In general

This section is applicable to both chartered and general law cities. City of Los Angeles v. California Dept. of
Health (App. 2 Dist. 1976) 133 Cal.Rptr. 771, 63 Cal.App.3d 473.

Section 5115 and this section providing that a state authorized, certified, or licensed family care home, foster
home, or group home serving six or fewer mentally disordered or otherwise handicapped persons or dependent
and neglected children shall be considered a residential use of property for the purposes of zoning if such homes



provide care on a 24-hour-a-day basis, is of statewide concern with purpose to occupy field to exclusion of
municipal regulation; thus, § 5115 and this section controlled over ordinance of chartered municipality which
contained a definition of single-family dwelling which precluded the location of a facility described in § 5115
and this section in an area zoned for single-family residences. City of Los Angeles v. California Dept. of Health
(App. 2 Dist. 1976) 133 Cal.Rptr. 771, 63 Cal.App.3d 473. Zoning And Planning  14

Enforcement of private protective covenants, which were applicable to defendant's residence used for care of no
more than six mentally retarded individuals at any given time and which limited use of tract to single-family
dwelling for residential use, did not unconstitutionally discriminate against any group or violate public policy or
statutory law that use of property for care of six or fewer mentally disordered or otherwise handicapped persons
is a residential use of such property for purposes of zoning. Seaton v. Clifford (App. 2 Dist. 1972) 100 Cal.Rptr.
779, 24 Cal.App.3d 46. Covenants  1

Assuming that the same conditions are being imposed everywhere alike in the zone, a city's program requiring
installation of curbs, gutters and sidewalks throughout a residential area does not violate this section if such
requirements are also imposed with respect to family care homes, group homes and foster homes. 61
Op.Atty.Gen. 490, 11-16-78.

3. Definitions

The term "similar dwellings" contained in former provisions of this section did not refer only to other family
care homes, group homes or foster homes located in the same zone, but rather it referred to all residential
dwellings located in that zone. 61 Op.Atty.Gen. 490, 11-16-78.

The term "residents" contained in the phrase "necessary to protect the health and safety of the residents" found
in this section is limited in application to the residents of a family care home, group home or foster home. 61
Op.Atty.Gen. 490, 11-16-78.

4. Conditional use permits

It must be determined on a case by case basis whether the imposition of conditions in a conditional use permit
with respect to the installation of curbs, gutters, sidewalks or paved parking areas as to family care homes,
group homes, or foster homes constitutes a significant protection of the health or safety of the residents of such
facilities; where such conditions are required for family care homes, group homes, or foster homes, but not for
other similar single-family dwellings in the same zone and where such conditions do not in fact significantly
protect the health or safety of such residents, such conditions would be invalid. 61 Op.Atty.Gen. 490, 11-16-78.

§ 5117. Plan for consolidation of facilities standard setting, licensure and ratesetting functions of
departments 

     •     Historical Notes

In order to further facilitate achieving the purposes of this act and the Lanterman Mental Retardation Act of
1969, 1 it is desirable that there be a consolidation of the facilities standard setting, licensure and ratesetting
functions of the various state departments under the jurisdiction of the Health and Welfare Agency.

CREDIT(S)
(Added by Stats.1970, c. 1219, p. 2137, § 3.  Amended by Stats.1979, c. 373, p. 1393, § 360.)
1See, Lanterman Developmental Disabilities Services Act, Welfare and Institutions Code § 4500 et seq.

Historical Notes

Historical And Statutory Notes



1998 Main Volume
The 1979 amendment substituted "Health and Welfare Agency" for "Human Relations Agency"; and

deleted the former second and third sentences, which read: "The Secretary of the Human Relations
Agency shall present to the Assembly and Senate Rules Committees not later than March 1, 1971, a
specific plan to accomplish this goal.  In developing this plan, the secretary shall consult and seek
the advice of the public and private agencies, the consumer groups, and the facilities affected
thereby."

§ 5118. Hearings; time and place; conduct; public; validation 

     •     Historical Notes     •     Research References     •     Notes of Decisions

For the purpose of conducting hearings under this part, the court in and for the county where the petition is filed
may be convened at any time and place within or outside the county suitable to the mental and physical health
of the patient, and receive evidence both oral and written, and render decisions, except that the time and place
for hearing shall not be different from the time and place for the trial of civil actions for such court if any party
to the proceeding, prior to the hearing, objects to the different time or place.

Hearings conducted at any state hospital or any mental health facility designated by any county as a treatment
facility under this part or any facility referred to in Section 5358 or Division 7 (commencing with Section
7100), within or outside the county, shall be deemed to be hearings held in a place for the trial of civil actions
and in a regular courtroom of the court.

Notwithstanding any other provisions of this section, any party to the proceeding may demand that the hearing
be public, and be held in a place suitable for attendance by the public.

Notwithstanding any other provisions of law, any hearing under this part which was held before enactment of
this section but which would have been in accordance with this section had it been effective is deemed to be
valid for all purposes.

As used in this section, a "hearing under this part" includes conservatorship and other hearings held pursuant to
Chapter 3 (commencing with Section 5350) of this part.

CREDIT(S)
(Added by Stats.1971, c. 1162, p. 2220, § 1.  Amended by Stats.1979, c. 373, p. 1393, § 361.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1979 amendment substituted in the second paragraph "(commencing with Section 7100)" for

"(commencing with Section 7000)".

Research References

1998 Main Volume

United States Supreme Court

Burden of Proof.  Standard of proof in civil commitment proceedings, see Addington v. Texas,
U.S.Tex.1979, 99 S.Ct. 1804, 441 U.S. 418, 60 L.Ed.2d 323, on remand 588 S.W.2d 569.

Collateral References:



B-W Cal Civil Practice: Probate and Trust Proceedings §§30:3, 30:17
Cal Jur 3d Incomp §§139, 141

Notes Of Decisions

Due process 1
Nature of proceedings 3
Purpose 2

1. Due process

Procedural due process rights of conservatee were not violated in proceedings to reestablish conservatorship of
the person under the Lanterman-Petris-Short Act, notwithstanding that trial court accepted the sworn statement
of conservatee's attorney that conservatee willingly and knowingly consented to the reestablishment without a
hearing on the matter; conservatee received all of the statutory notices, including the physicians' declaration,
and she also received at least two written notices of her right to a hearing and a jury trial, and her attorney met
with her and discussed these matters. In re Conservatorship of Person of Tian L.(App. 4 Dist. 2007) 57
Cal.Rptr.3d 382, 149 Cal.App.4th 1022. Constitutional Law  4339; Mental Health  120; Mental Health

 130; Mental Health  137.1

2. Purpose

The function of a conservatorship hearing is to allow the proposed conservatee to contest the facts through
confrontation and cross-examination of the conservator and recommending physicians and through presenting
evidence of her or his own behalf. In re Conservatorship of Person of Tian L.(App. 4 Dist. 2007) 57 Cal.Rptr.3d
382, 149 Cal.App.4th 1022. Mental Health  137.1

3. Nature of proceedings

A Lanterman-Petris-Short Act (LPS) conservatee is not a criminal defendant, and LPS proceedings are civil in
nature. In re Conservatorship of Estate of David L.(App. 3 Dist. 2008) 79 Cal.Rptr.3d 530, 164 Cal.App.4th
701. Mental Health  122

§ 5119. Employment of state employees in county mental health program; retention of benefits;
retraining programs 

     •     Historical Notes     •     Research References

On and after July 1, 1972, when a person who is an employee of the State Department of Mental Health at the
time of employment by a county in a county mental health program or on and after July 1, 1972, when a person
has been an employee of the State Department of Mental Health within the 12-month period prior to his
employment by a county in a county mental health program, the board of supervisors may, to the extent
feasible, allow such person to retain as a county employee, those employee benefits to which he was entitled or
had accumulated as an employee of the State Department of Mental Health or provide such employee with
comparable benefits provided for other county employees whose service as county employees is equal to the
state service of the former employee of the State Department of Mental Health.  Such benefits include, but are
not limited to, retirement benefits, seniority rights under civil service, accumulated vacation and sick leave.

The county may on and after July 1, 1972, establish retraining programs for the State Department of Mental
Health employees transferring to county mental health programs provided such programs are financed entirely
with state and federal funds made available for that purpose.

For the purpose of this section "employee of the Department of Mental Health" means an employee of such



department who performs functions which, prior to July 1, 1973, were vested in the Department of Mental
Hygiene.

CREDIT(S)
(Added by Stats.1972, c. 1228, p. 2369, § 6, eff. Dec. 11, 1972.  Amended by Stats.1973, c. 142, p. 416, § 68,
eff. June 30, 1973, operative July 1, 1973; Stats.1977, c. 1252, p. 4567, § 553, operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1973 amendment substituted "Department of Health" (now "Department of Mental Health") and

"State Department of Health" (now "State Department of Mental Health") for "Department of
Mental Hygiene" and "State Department of Mental Hygiene"; and added the third paragraph.

The 1977 amendment substituted "State Department of Mental Health" and "Department of Mental
Health" for "State Department of Health" and "Department of Health".

Former § 5119, added by Stats.1972, c. 923, p. 1650, § 3, relating to benefits for employees transferred
from the department of mental hygiene to any county mental health program, was repealed by
Stats.1972, c. 1228, p. 2369, § 5, eff. Dec. 11, 1972.

Section 5 of Stats.1972, c. 1228, p. 2369, provides:
"Section 5119 of the Welfare and Institutions Code, as amended by Chapter 923 of the Statutes of 1972

[Section 3 of Stats.1972, c. 923, added § 5119], is repealed."
Derivation: Former § 5119, added by Stats.1972, c. 923, p. 1650, § 3.

Research References

Cross References

Resolution of conflicts between retirement systems applicable to state hospital employees
transferred to county or local mental health programs, see Government Code § 20135.

§ 5120. State policy; care and treatment of patients in local community; discrimination in zoning;
prohibition 

     •     Historical Notes     •     Research References     •     Notes of Decisions

It is the policy of this state as declared and established in this act and in the Lanterman-Petris-Short Act that the
care and treatment of mental patients be provided in the local community.  In order to achieve uniform
statewide implementation of the policies of this act, it is necessary to establish the statewide policy that,
notwithstanding any other provision of law, no city or county shall discriminate in the enactment, enforcement,
or administration of any zoning laws, ordinances, or rules and regulations between the use of property for the
treatment of general hospital or nursing home patients and the use of property for the psychiatric care and
treatment of patients, both inpatient and outpatient.

Health facilities for inpatient and outpatient psychiatric care and treatment shall be permitted in any area zoned
for hospitals or nursing homes, or in which hospitals and nursing homes are permitted by conditional use
permit.

CREDIT(S)
(Added by Stats.1971, c. 815, p. 1573, § 1.  Amended by Stats.1972, c. 559, p. 961, § 1, eff. Aug. 4, 1972.)



Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1972 amendment rewrote the section, which previously read:
"It is the policy of this state as declared and established in this act and in the Lanterman-Petris-Short Act

that the care and treatment of mental patients be provided in the local community.  In order to
achieve uniform statewide implementation of the policies of this act, it is necessary to establish the
statewide policy that the use of property for the treatment of general hospital patients may also be
used for the psychiatric care and treatment of patients, both inpatient and outpatient.

"Inpatient and outpatient psychiatric care and treatment shall be permitted in any area zoned for
hospitals."

Research References

Law Review And Journal Commentaries

Day-care regulation: Legal and policy issues.  Erica B. Grubb (1985) 25 Santa Clara L.Rev. 303.
Facilities for psychiatric patients: Legislative review. (1973) 4 Pac.L.J. 595.
"Health facilities" which offer psychiatric treatment may be located in any zone where "hospitals" or

"nursing homes" are permitted: City of Torrance v. Transitional Living Centers for Los Angeles,
Inc. (1982) 10 Pepp.L.Rev. 318.

Institutionalizing the rights of mental patients: Committing the Legislature.  Grant H. Morris (1974)
62 Cal.L.Rev. 957.

Least restrictive alternative doctrine in Los Angeles county civil commitment.  Bradley D. McGraw
and Ingo Keilitz (1984) 6 Whittier L.Rev. 35.

Right to effective mental treatment.  Ralph Kirkland Schwitzgebel (1974) 62 Cal.L.Rev. 936.
1998 Main Volume

Collateral References:

 Cal Digest of Official Reports 3d Series, Incompetent Persons §§3 et seq.
 Am Jur 2d Incompetent Persons §§33 et seq.
Nonconsensual treatment of involuntarily committed mentally ill persons with neuroleptic or

antipsychotic drugs as violative of state constitutional guaranty.  74 ALR4th 1099.

Notes Of Decisions

In general 1
Discrimination 5
Health facility 4
Preemption 3
Purpose 2

1. In general

Statutory amendment of this section authorizing some local regulation of mental health facility serving more
than six residents did not permit the exclusion of regulation of facilities serving the mentally ill from areas
which otherwise allowed treatment of the physically ill or handicapped, even if only by conditional permit. City
of Torrence v. Transitional Living Centers for Los Angeles, Inc.(1982) 179 Cal.Rptr. 907, 30 Cal.3d 516, 638



P.2d 1304. Zoning And Planning  386

2. Purpose

This section placing limitations on enforcement of city zoning laws with respect to mental health care facilities
establishes a strong statewide policy favoring local community treatment of mental patients as opposed to
distant, regional, or institutional care. City of Torrence v. Transitional Living Centers for Los Angeles,
Inc.(1982) 179 Cal.Rptr. 907, 30 Cal.3d 516, 638 P.2d 1304. Zoning And Planning  278.1

3. Preemption

Where city zoning code contained overlapping definitions of hospitals, convalescent homes, and rest homes,
and where it conditionally permitted the operation of rest homes and convalescent homes in R-2 zones, this
section placing limitations on a city's ability to enforce its zoning code with respect to mental health facilities
preempted regulation of mental health facilities serving more than six persons in R-2 zones. City of Torrence v.
Transitional Living Centers for Los Angeles, Inc.(1982) 179 Cal.Rptr. 907, 30 Cal.3d 516, 638 P.2d 1304.
Zoning And Planning  14

4. Health facility

Community facility for mental patients was a "health facility" for purposes of this section imposing limitations
on a city's ability to impose its zoning regulations on health facilities. City of Torrence v. Transitional Living
Centers for Los Angeles, Inc.(1982) 179 Cal.Rptr. 907, 30 Cal.3d 516, 638 P.2d 1304. Zoning And Planning

 278.1

5. Discrimination

In the absence of showing that city considered nature of patients to be served as impacting on public safety
when granting or denying special use permits to hospital, city could not consider that factor in determining
whether to grant or deny special use permit for psychiatric care center; to do so would constitute discrimination
against psychiatric patients in violation of this section. Centinela Hospital Assn. v. City of Inglewood (App. 2
Dist. 1990) 275 Cal.Rptr. 901, 225 Cal.App.3d 1586, review denied. Civil Rights  1072; Zoning And
Planning  388

Chapter 2. Involuntary Treatment

Article 1. Detention Of Mentally Disordered Persons For Evaluation And Treatment

§ 5150. Dangerous or gravely disabled person; taking into custody; application; basis of probable cause;
liability 

     •     Historical Notes     •     Research References     •     Notes of Decisions

When any person, as a result of mental disorder, is a danger to others, or to himself or herself, or gravely
disabled, a peace officer, member of the attending staff, as defined by regulation, of an evaluation facility
designated by the county, designated members of a mobile crisis team provided by Section 5651.7, or other
professional person designated by the county may, upon probable cause, take, or cause to be taken, the person
into custody and place him or her in a facility designated by the county and approved by the State Department
of Mental Health as a facility for 72-hour treatment and evaluation.

Such facility shall require an application in writing stating the circumstances under which the person's condition



was called to the attention of the officer, member of the attending staff, or professional person, and stating that
the officer, member of the attending staff, or professional person has probable cause to believe that the person
is, as a result of mental disorder, a danger to others, or to himself or herself, or gravely disabled.  If the probable
cause is based on the statement of a person other than the officer, member of the attending staff, or professional
person, such person shall be liable in a civil action for intentionally giving a statement which he or she knows to
be false.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.  Amended by Stats.1968, c. 1374, p. 2643,
§ 16, operative July 1, 1969; Stats.1970, c. 516, p. 1005, § 7; Stats.1971, c. 1593, p. 3337, § 368, operative July
1, 1973; Stats.1975, c. 960, p. 2243, § 2; Stats.1977, c. 1252, p. 4567, § 554, operative July 1, 1978; Stats.1980,
c. 968, p. 3064, § 1.)
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Historical And Statutory Notes

1998 Main Volume
Operative effect of Stats.1967, c. 1667, and subordination of legislation by Stats.1967, c. 1667, to other

1967 legislation, see Historical and Statutory Notes under Welfare and Institutions Code § 5000.
The 1968 amendment, in the first clause of the first paragraph, deleted the words "as a result of mental

disorder" following the words "When any person"; inserted in the first and second paragraphs the
provision authorizing members of the attending staff to act in terms of the section; and inserted the
words "or cause to be taken" after the words "upon reasonable cause, take".

Amendment of this section by § 16.5 of Stats.1968, c. 1374, failed to become operative under the
provisions of § 147 of that Act.

Section 147 of Stats.1968, c. 1374, p. 2634, provides:
"Sections 16.5, 18.5, 19.5, and 85.5 [amending §§ 5150, 5152, 5154 and 5880] of this act shall not

become operative unless Assembly Bill No. 523 is enacted [Vetoed by the Governor August 2,
1968] at the 1968 Regular Session of the Legislature.  In such case Sections 16.5, 18.5, and 19.5
shall become operative on the operative date of Sections 1 to 42, inclusive, of Chapter 1667 of the
Statutes of 1967 and Section 85.5 shall become operative on the 61st day after the final adjournment
of the 1968 Regular Session of the Legislature and shall cease to be operative upon the operative
date of Sections 1 to 42, inclusive, of Chapter 1667 of the Statutes of 1967.  In such case also,
Sections 16, 18, and 19 of this act shall not become operative."

The 1970 amendment reinserted the words "as a result of mental disorder" in the first clause of the first
paragraph.

The 1971 amendment substituted "State Department of Health" (now "State Department of Mental
Health") for "State Department of Mental Hygiene".

The 1975 amendment substituted in the first paragraph "probable cause" for "reasonable cause";
substituted in the first sentence of the second paragraph "has probable cause to believe" for "believes
as a result of his personal observations"; and added the second sentence of the second paragraph.

The 1977 amendment substituted in the first paragraph "State Department of Mental Health" for "State
Department of Health".

The 1980 amendment added "designated members of a mobile crisis team provided by Section 5651.7,"
prior to "or other professional person" in the first sentence; and neutralized the references to gender.

Former § 5150, added by Stats.1965, c. 391, p. 1635, § 4, repealed by Stats.1967, c. 1667, p. 4107, §
36.5, operative July 1, 1969, related to the possession of firearms by mental patients.  See Welfare
and Institutions Code § 8100.

Former § 5150, added by Stats.1937, c. 369, p. 1132, § 5150, amended by Stats.1939, c. 295, p. 566, §
31; Stats.1955, c. 111, p. 573, § 3, derived from Pol.C. § 2175, added by Stats.1903, c. 364, p. 504, §
1, relating to costs incurred on behalf of indigent persons, was repealed by Stats.1965, c. 391, p.



1630, § 3.
Derivation: Former § 5047, added by Stats.1939, c. 295, p. 1551, § 4, amended by Stats.1947, c. 592, p.

2221, § 3; Stats.1949, c. 788, p. 1527, § 1; Stats.1951, c. 418, p. 1395, § 1.
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Former § 5551, added by Stats.1965, c. 391, p. 1654, § 5.
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3369.1.

Law Review And Journal Commentaries

Analysis of Mental Health Law.  Stephen J. Morse (1978) 51 S.Cal.L.Rev. 527.
Bail as matter of right. (1974) 26 Hastings L.J. 559.
Bright thread for California's legal crazy-quilt: A proposed right to refuse antipsychotic drugs.  22

U.S.F.L.Rev. 341 (1988).
Burden and standard of proof in short-term civil commitment. (1979) 31 Stan.L.Rev. 425.
Civil commitment of mentally ill in California: Lanterman-Petris-Short Act. (1974) 7

Loy.L.A.L.Rev. 93.
Commitment of individuals found incompetent to stand trial; California's new scheme.  Marjory

Winston Parker (1975) 6 Pac.L.J. 484.
Commitment of the mentally ill: Superior Court of Los Angeles County. (1962) 36 S.Cal.L.Rev.



109.
Commitment reform. (1967) 55 Cal.L.Rev. 1.
Criminal law and procedure: Prehearing insanity commitment. (1973) 61 Cal.L.Rev. 432.
Criminal responsibility of the mentally ill.  Bernard L. Diamond. (1961) 14 Stan.L.Rev. 59.
"Cuckoo's nest" reassessed: Involuntary commitments in California After Suzuki v. Yuen and Doe v.

Gallinot. (1982) 22 Santa Clara L.Rev. 807.
Danger of coercive psychiatry.  Thomas S. Szasz (1975) 61 A.B.A.J. 1246.
"Due process" rights of minors in mental hospitals. Peter M. Hoffman (1978) 13 U.S.F.L.Rev. 63.
Emergency Commitment Statutes.  Robert T. Roth, Melvin K. Daley, Judith Lerner (1978) 13 Santa

Clara L.Rev. 400.
Emergency detention of the mentally ill in need of immediate hospitalization. (1967) 14 UCLA

L.Rev. 839.
Institutionalizing the rights of mental patients: Committing the Legislature.  Grant H. Morris (1974)

62 Cal.L.Rev. 957.
Least restrictive alternative doctrine in Los Angeles county civil commitment.  Bradley D. McGraw

and Ingo Keilitz (1984) 6 Whittier L.Rev. 35.
Mental health professionals as civil commitment hearing officers: Procedural due process problems.

(1984) 17 U.C.Davis L.Rev. 653.
Need for reform in California civil commitment procedure. (1967) 19 Stan.L.Rev. 992.
Need for reform in conduct of insanity proceedings. (1922) 10 Cal.L.Rev. 226.
Out of mind?  Out of sight: The uncivil commitment of permanently incompetent criminal

defendants.  Grant H. Morris and J. Reid Meloy, 27 U.C.Davis L.Rev. 1 (1993).
Placing minors in California mental hospitals.  Judge Stephen M. Lachs (1982) 4 Whittier L.Rev. 57.
A primer on the civil trial of a sexually violent predator.  Judge Joan Comparet-Cassani, 37 San

Diego L.Rev. 1057 (Fall 2000).
Protecting rights of mentally ill.  Harvey J. Shwed (1978) 64 A.B.A.J. 564.
Psychologist as expert witness in assessing mental disease or defect. George Lassen (1964) 50

A.B.A.J. 239.
Relevance of innocence: Proposition 8 and the diminished capacity defense. (1983) 71 Cal.L.Rev.

1197.
Review of emergency detention. (1978) 51 S.Cal.L.Rev. 695.
Right to treatment for mentally ill juveniles. (1976) 27 Hastings L.J. 865.
Role of counsel in civil commitment proceeding. Thomas R. Litwack (1974) 62 Cal.L.Rev. 816.
Study of involuntary civil commitment in Los Angeles.  Ingo Keilitz, W. Lawrence Fitch and

Bradley D. McGraw (1984) 14 Sw.U.L.Rev. 241.
Unveiling the truth when it matters most: Implementing the Tarasoff duty for California's attorneys.

Michael A. Backstrom, 73 S.Cal.L.Rev. 139 (November 1999).
Where involuntary commitment, civil liberties, and the right to mental health care collide: An

overview of California's mental illness system.  54 Hastings L.J. 493 (2003).
1998 Main Volume

Collateral References:

Witkin, Summary (9th ed) Wills §916
Witkin & Epstein, Criminal Law (2d ed) §§1099, 1907, 2161, 2167, 2975, 3117
Witkin, Procedure (4th ed) Actions §§30, 36, 63A
The Rutter Group, Personal Injury (Flahavan, Rea, Kelly & Tenner) §2:968.10
B-W Cal Civil Practice: Probate and Trust Proceedings §§25:22, 28:63, 30:1, 30:4
B-W Cal Civil Practice: Torts §§13:6, 29:19
Cal Jur 3d Gov Tort §§6, 78, 81, 82; Guard & C §§106, 372; Heal Art §380; Incomp §§79, 80, 90,

174; Pub Off §241
 Cal Digest of Official Reports 3d Series Incompetent Persons §§3, 4.
 Am Jur 2d Incompetent Persons §38.



Notes Of Decisions

In general 3
Authority 5
Civil rights violation 10.5
Constitutional rights 6
Construction and application 1.5
Construction with other laws 2
Detention for involuntary treatment 17.5
Diminished capacity 13
Discretion of court 4.5
Escape immunity 15
Evidence, sufficiency of 20
False imprisonment 11-12

False imprisonment - In General 11
False imprisonment - Instructions 12
False imprisonment - Policies, false imprisonment 11.5

Forfeiture of weapons 18
Immunity 15.5
Instructions, false imprisonment 12
Investigatory stops 19
Liability for release 10.6
Malicious prosecution 10
Organic brain disorders 16
Particular facts, reasonable and probable cause 8
Period of confinement 9
Physical restraint 17
Policies, false imprisonment 11.5
Purpose 4
Reasonable and probable cause 7-8

Reasonable and probable cause - In general 7
Reasonable and probable cause - Particular facts 8

Sufficiency of evidence 20
Temporary conservatorship, requirements 8.5
Transportation costs 14
Validity 1
Weapons forfeiture 18

1. Validity

Bare existence of optional habeas corpus review did not, of itself, alleviate due process concerns with respect to
lack of provision for mandatory probable cause hearing prior to involuntary commitment of "gravely disabled"
persons under this section where private interest of individuals committed under statutory provisions was
substantial because of both massive curtailment of liberty and adverse social consequences resulting from
commitment, adoption of mandatory review procedures promised to effect a reduction in erroneous
certifications, and protection of available habeas corpus proceedings was illusory since large segment of
protected class could not realistically be expected to set proceedings into motion in first place. Doe v. Gallinot,
C.A.9 (Cal.)1981, 657 F.2d 1017. Constitutional Law  4337; Mental Health  32

Term "gravely disabled" in statute providing for involuntary commitment of persons alleged to be gravely
disabled due to mental disorder was not unconstitutionally vague, since it implicitly required a finding of harm



to self, i.e., an inability to provide for one's basic physical needs, such inability arising from mental disorder
rather than other factors. Doe v. Gallinot, C.D.Cal.1979, 486 F.Supp. 983, affirmed 657 F.2d 1017. Mental
Health  32

Unconstitutional statute section governing initial evaluation and treatment of misdemeanor defendants thought
to be incompetent due to a mental disorder and requiring submission to Lanterman-Petris-Short (LPS) Act's
involuntary evaluation and treatment in lieu of or prior to a competency determination could not be reformed;
reformation would require comprehensive rewriting of statute, reformation would raise additional constitutional
issues, and there was no reasonable basis for thinking Legislature had intended such result. Pederson v.
Superior Court (App. 2 Dist. 2003) 130 Cal.Rptr.2d 289, 105 Cal.App.4th 931. Constitutional Law  1008

Providing for confinement of violent, incompetent, criminal defendants, on grounds of violent dangerousness,
under scheme different from traditional, short-term, civil commitment was not invalid for reason that
theoretically it allowed alternative treatment of particular conduct depending on whether criminal charges were
filed and pursued, since such argument would apply to all separate treatment arising from decisions by public
authorities whether to prosecute, including that provided for criminally insane and mentally disordered sex
offenders. Estate of Hofferber (1980) 167 Cal.Rptr. 854, 28 Cal.3d 161, 616 P.2d 836. Mental Health  32

1.5. Construction and application

Under the Lanterman-Petris-Short Act (LPS Act), a person who is dangerous or gravely disabled due to a
mental disorder may be detained for involuntary treatment; however, in accordance with the legislative purpose
of preventing inappropriate, indefinite commitments of mentally disordered persons, such detentions are
implemented incrementally, and can be terminated before the expiration of the commitment period. Ford v.
Norton (App. 5 Dist. 2001) 107 Cal.Rptr.2d 776, 89 Cal.App.4th 974, review denied. Mental Health  36;
Mental Health  59.1

2. Construction with other laws

Proceedings to establish involuntary conservatorship for person who is gravely disabled under the
Lanterman-Petris-Short (LPS) Act are essentially civil in nature and therefore procedural rules relating to civil
trials are ordinarily controlling. Conservatorship of Warrack (App. 4 Dist. 1992) 14 Cal.Rptr.2d 99, 11
Cal.App.4th 641. Mental Health  121.1

County hospital was "institution designated by county" and "mental institution" within meaning of Government
Code immunity provision and, thus, was immune from liability for foot drop allegedly caused by Demerol
injection during 72-hour involuntary detention for mental evaluation, even though patient was not physically
confined to psychiatric facility of hospital, where patient was confined to hospital until space was available in
hospital's psychiatric facility, patient was provided same treatment and evaluation by members of facility, and
fact that patient was not in facility had nothing to do with treatment which he received. Guzman v. County of
Los Angeles (App. 2 Dist. 1991) 286 Cal.Rptr. 317, 234 Cal.App.3d 1343. Mental Health  51.5

Although extension of defendant's criminal commitment was precluded by failure to advise defendant that
commitment following plea of not guilty by reason of insanity might exceed maximum possible term of
imprisonment for underlying crime, district attorney was not without remedy should defendant remain danger to
others, since civil commitment proceedings could be instituted. People v. Minor (App. 1 Dist. 1991) 277
Cal.Rptr. 615, 227 Cal.App.3d 37. Mental Health  36; Mental Health  440

Where no one empowered to confine decedent for mental illness, such as physician, had made determination to
do so by time decedent was released from custody by sheriff's office, allegations by wife and daughter of
decedent who subsequently committed suicide that sheriffs failed to exercise due care in carrying out
determination to confine decedent for mental illness did not state cause of action against sheriffs in view of
immunity granted by Gov. C. § 856 granting to public officials immunity for "any injury resulting from
determining in accordance with any applicable enactment whether to confine person for mental illness."
Johnson for Johnson v. Los Angeles County (App. 2 Dist. 1983) 191 Cal.Rptr. 704, 143 Cal.App.3d 298.



Sheriffs And Constables  99

Under provisions of Pen.C. § 1026 providing that if it shall appear to court that defendant, who has been found
not guilty by reason of insanity, has fully recovered his sanity such defendant shall be remanded to custody of
sheriff pending determination of sanity, preliminary judicial finding is required on score of recovery, and an
affirmative finding is followed by proceedings of involuntary civil commitment. In re Lee (App. 3 Dist. 1978)
144 Cal.Rptr. 528, 78 Cal.App.3d 753. Mental Health  439.1

Although psychotherapists employed by university hospital were not immune from liability for failure to warn
intended victim or other appropriate persons of threats made on her life by a patient, the therapists were
immune from liability for failing to confine the patient, notwithstanding that therapists were not among the
persons designated in this section as persons authorized finally to adjudicate a patient's confinement. Tarasoff v.
Regents of University of California (1976) 131 Cal.Rptr. 14, 17 Cal.3d 425, 551 P.2d 334. Colleges And
Universities  7

Application of other statutory procedures is not precluded with respect to juvenile wards by the LPS Act when
such other procedures are consistent with or in accordance with LPS Act, including provision of § 6551
authorizing, in case of doubt, that a ward be taken to approved facility for treatment and evaluation. In re
Michael E.(1975) 123 Cal.Rptr. 103, 15 Cal.3d 183, 538 P.2d 231. Infants  222

Health & S.C. § 410 requires the reporting of a person who suffers from episodes of marked confusion when
such person is diagnosed as "a case of a disorder characterized by lapses of consciousness" within the definition
of such disorder provided in 17 Cal.Adm. Code 2572. 58 Op.Atty.Gen. 338, 5-30-75.

3. In general

Although proceedings to establish involuntary conservatorship for person who is gravely disabled under
Lanterman-Petris-Short Act (LPS) are essentially civil in nature, grave disability must be proved beyond
reasonable doubt to unanimous jury because of risk to freedom and stigma attached to involuntary
conservatorship. Department of Corrections v. Office of Admin. Hearings (App. 2 Dist. 1997) 61 Cal.Rptr.2d
903, 53 Cal.App.4th 780, review denied. Jury  19(6.5); Mental Health  41

County medical center, which was requested to perform laboratory test for acquired immunodeficiency
syndrome (AIDS) after police officer was possibly exposed to AIDS virus when he assisted AIDS-infected man
who tried to commit suicide, had no duty to retain AIDS-infected man for 72 hours if he was properly released
earlier based on appropriate medical recommendations. Smith v. County of Kern (App. 5 Dist. 1993) 25
Cal.Rptr.2d 716, 20 Cal.App.4th 1826, review denied. Health  388

Where a defendant is found not guilty by reason of insanity and where court makes preliminary finding that
defendant has apparently fully recovered his sanity, sheriff may not confine defendant in jail but must take
defendant to same kind of facility as mentally disordered person facing involuntary civil commitment. In re Lee
(App. 3 Dist. 1978) 144 Cal.Rptr. 528, 78 Cal.App.3d 753. Mental Health  439.1

Ward, who was returned to juvenile court by youth authority so that he could be evaluated for a possible
conservatorship and be committed to facilities of state department of mental hygiene, was properly ordered
returned to youth authority under existing commitment when it was determined that he was not a fit subject for
a conservatorship and a commitment. Breed v. Superior Court In and For Alameda County (App. 1 Dist. 1976)
134 Cal.Rptr. 228, 63 Cal.App.3d 773. Infants  223.1

Provisions of the Lanterman-Petris-Short Act governing release of confidential information did not prevent
psychotherapists, who were employed by university hospital, from warning plaintiffs' daughter of mental
patient's stated intentions to kill daughter; not only did treating therapist's letter to campus police to detain the
patient not constitute an "application in writing," absent allegations that the therapists', the hospital or any staff
member had been designated by the county to institute an involuntary commitment proceeding, there was no
showing that the psychotherapy provided the patient fell under any treatment program authorized by the Act.
Tarasoff v. Regents of University of California (1976) 131 Cal.Rptr. 14, 17 Cal.3d 425, 551 P.2d 334. Colleges



And Universities  7

Even assuming that defendants knew that their brother, who fired fatal shot and who was being cared for by
defendants, was suffering from psychosis which created impression that usual and ordinary activities of other
persons constituted threat to brother's existence, in addition to their knowledge that brother had high powered
rifle, in absence of ultimate facts warranting reasonable assumption that brother was at least sufficiently
dangerous to himself or others so that petition for evaluation of commitment would have been granted,
defendants' assumption of care for brother could not render defendants liable, on basis they should have
foreseen likelihood of injury to others, for brother's fatal shooting of motorist who had driven onto defendants'
driveway to effectuate north to south change in travel. Alva v. Cook (App. 2 Dist. 1975) 123 Cal.Rptr. 166, 49
Cal.App.3d 899. Mental Health  414

Involuntary detention or commitment under Lanterman-Petris-Short Act may be ordered only where person, as
result of mental disorder, is danger to others, or to himself, or gravely disabled. In re L. L.(App. 1 Dist. 1974)
114 Cal.Rptr. 11, 39 Cal.App.3d 205. Mental Health  36

If trial court, in accepting withdrawal of insanity plea, feels that defendant is in need of further medical
attention or poses danger of further acts of violence while insane, it can direct sheriff to institute civil mental
illness commitment proceedings. People v. Redmond (App. 2 Dist. 1971) 94 Cal.Rptr. 543, 16 Cal.App.3d 931.
Mental Health  38

Proceedings to have a person adjudged insane and incompetent are adversary in their nature. McClenahan v.
Howard (App. 1 Dist. 1920) 50 Cal.App. 309, 195 P. 68. Mental Health  121.1

Ample authority exists for apprehension and detention of insane persons, or those whose sanity is in doubt. In re
Westcott (App. 2 Dist. 1928) 93 Cal.App. 575, 270 P. 247. Mental Health  431

Personal observation of the officer or physician making the apprehension of a person under provisions of
former § 5880 (repealed; now this section) was prerequisite to admission to hospitals pursuant to former § 5880
but not to an initial arrest. 43 Op.Atty.Gen. 7.

Any state hospital might be utilized for the purposes of former § 5880 (repealed; now this section).  43
Op.Atty.Gen. 7.

Qualified persons in a county or state hospital might refuse to admit any person apprehended under provisions
of former § 5880 (repealed; now this section), and in case of refusal of admission such person would be entitled
to release unless other grounds for his arrest existed and apprehending agency might arrange for his
transportation back to his residence or some other facility for further care if requested. 43 Op.Atty.Gen. 7.

4. Purpose

The Lanterman-Petris-Short Act (LPS Act) is intended to provide prompt, short-term, community-based
intensive treatment, without stigma or loss of liberty, to individuals with mental disorders who are either
dangerous or gravely disabled. Ford v. Norton (App. 5 Dist. 2001) 107 Cal.Rptr.2d 776, 89 Cal.App.4th 974,
review denied. Mental Health  36

Section of Welfare and Institutions Code providing for retention of dangerous or gravely disabled persons is
designed to protect against injury to committed individual and public as result of individual's mental condition,
and is not designed to quarantine individual for diagnosis of contagious disease, such as acquired
immunodeficiency syndrome (AIDS). Smith v. County of Kern (App. 5 Dist. 1993) 25 Cal.Rptr.2d 716, 20
Cal.App.4th 1826, review denied. Health  386

Purpose of proceeding to determine whether person is mentally ill is not to determine whether such person is
incapable of caring for his property or transacting business or understanding nature or effects of his acts, but
rather to determine whether person is in such mental condition as to justify state in depriving him of his
personal liberty and affording him, if it is found needed, benefit of proper care and remedial aid. Hsu v. Mt.



Zion Hospital (App. 1 Dist. 1968) 66 Cal.Rptr. 659, 259 Cal.App.2d 562. Mental Health  31

4.5. Discretion of court

Trial court acted within its discretion in denying mental patient's motion for reconsideration of judgment
sustaining five-year firearm prohibition and ordering patient's weapons forfeited, where patient did not offer
any new evidence that could not have been presented at the initial hearing. People v. Keil (App. 2 Dist. 2008)
73 Cal.Rptr.3d 600, 161 Cal.App.4th 34. Weapons  16

5. Authority

Under Lanterman-Petris-Short Act (LPS Act), a broad range of personnel can initiate placement of a mentally
disordered individual for 72-hour commitment and evaluation. Bragg v. Valdez (App. 2 Dist. 2003) 3
Cal.Rptr.3d 804, 111 Cal.App.4th 421, rehearing denied. Mental Health  38

Finding that doctor was authorized to sign 72-hour detention order holding suicidal patient was sufficiently
supported by evidence of card issued to doctor which authorized him to initiate such holds and testimony that
possession of validly issued card conferred upon doctor authority to initiate such holds. Brimmer v. California
Charter Medical, Inc.(App. 2 Dist. 1986) 225 Cal.Rptr. 752, 180 Cal.App.3d 678, review denied. False
Imprisonment  31

6. Constitutional rights

Failure to properly serve a mother with proper notice of the detention hearing for her son, as required by statute,
did not result in a due process violation, where mother had been placed on a statutory 72-hour hold by the
county for treatment and evaluation of her chronic paranoid schizophrenia, and the social worker had attempted
to serve notice of the hearing to mother but was prevented from doing so by mother's physician. In re Daniel
S.(App. 4 Dist. 2004) 9 Cal.Rptr.3d 646, 115 Cal.App.4th 903. Constitutional Law  4401; Infants  198

Where officer knew that defendant who had been admitted to medical center suffering from drug overdose, was
under influence of LSD when he first saw and talked with him and suspected that defendant might be in
possession of LSD at that time and defendant was never free after arrival of officer at medical center to leave,
officer should have warned defendant of his rights to remain silent and to have counsel before asking him, at
county hospital to which officer had transported defendant, whether he had narcotics on his person and officer's
failure to give warning rendered LSD which defendant gave officer in response to such question inadmissible
even though defendant had initially answered "No" to officer's question. People v. Layton (App. 3 Dist. 1972)
105 Cal.Rptr. 509, 29 Cal.App.3d 349. Criminal Law  412.2(2)

Under § 5880, added by Stats.1965, c. 391, p. 1680, § 5 (repealed; now this section) which dealt with
emergency apprehension of allegedly mentally ill persons, no notice or hearing was required before mentally ill
person might be apprehended and then admitted and detained in state hospital. In re Burhans (1966) 53
Cal.Rptr. 409, 65 Cal.2d 233, 418 P.2d 1. Mental Health  39

7. Reasonable and probable cause — In general

To justify detention under the California statute permitting a police officer to detain a person who, as a result of
mental disorder, is a danger to others, or to himself or herself, an officer must point to specific and articulable
facts which, taken together with rational inferences from those facts, reasonably warrant his or her belief or
suspicion. Bias v. Moynihan, C.A.9 (Cal.)2007, 508 F.3d 1212. Mental Health  36

Probable cause exists under the California statute permitting a police officer to detain a person who, as a result
of mental disorder, is a danger to others, or to himself or herself, if facts are known to the officer that would
lead a person of ordinary care and prudence to believe, or to entertain a strong suspicion, that the person
detained is mentally disordered and is a danger to himself or herself. Bias v. Moynihan, C.A.9 (Cal.)2007, 508
F.3d 1212. Mental Health  36

A sex offender, at probable cause hearing to determine whether to proceed to trial for civil commitment under



Sexually Violent Predators Act (SVPA), is not similarly situated to a person seeking habeas corpus relief after
14 or 30 days of civil commitment under the Lanterman Petris Short Act (LPS Act), which authorizes prompt
evaluation and treatment of people from general population with serious mental disorders, and thus, use of
probable cause standard of proof at SVPA hearing does not violate equal protection, though standard of proof at
LPS Act hearing is preponderance of the evidence; SVPA does not reflect a need to commit individuals for
evaluation and treatment on expedited basis, and probable cause hearing occurs before rather than after
commitment. Cooley v. Superior Court (2002) 127 Cal.Rptr.2d 177, 29 Cal.4th 228, 57 P.3d 654, rehearing
denied, as modified. Constitutional Law  3174; Mental Health  460(1)

To constitute probable cause to detain person for psychiatric evaluation, state of facts must be known to officer,
or other authorized person, that would lead person of ordinary care and prudence to believe, or to entertain
strong suspicion, that person detained is mentally disordered and is danger to himself or herself or is gravely
disabled, and in justifying particular intrusion, officer must be able to point to specific and articulable facts
which, taken together with rational inferences from those facts, reasonably warrant his or her belief or
suspicion; each case must be decided on facts and circumstances presented to detaining person at time of
detention, and detaining person is justified in taking into account past conduct, character, and reputation of
detainee. Heater v. Southwood Psychiatric Center (App. 4 Dist. 1996) 49 Cal.Rptr.2d 880, 42 Cal.App.4th
1068, rehearing denied, review denied. Mental Health  36; Mental Health  40

To constitute probable cause to detain a person pursuant to this section, facts must be known to peace officer or
other authorized person that would lead person of ordinary care and prudence to believe, or to entertain strong
suspicion, that person detained is mentally disordered and is danger to himself or herself or is gravely disabled;
in justifying particular intrusion, officer must be able to point to specific and articulable facts which, taken
together with rational inferences from those facts, reasonably warrant belief or suspicion. People v. Triplett
(App. 1 Dist. 1983) 192 Cal.Rptr. 537, 144 Cal.App.3d 283.

Peace officer has right to take person into custody if he has reasonable cause to believe that person is so
mentally ill as to be dangerous to himself or others. Whaley v. Jansen (App. 4 Dist. 1962) 25 Cal.Rptr. 184, 208
Cal.App.2d 222. Mental Health  31

The legislature has clearly stated the right of an officer to take a person into custody if he has reasonable cause
to believe that the person is so mentally ill as to be dangerous to himself or others. Whaley v. Kirby (App. 4
Dist. 1962) 25 Cal.Rptr. 50, 208 Cal.App.2d 232.

A psychiatrist was not required to exhaust all sources of information bearing upon the facts which had come to
his knowledge in order to have probable cause for statements that plaintiff was psychotic and should be
confined in state institution. Brock v. Southern Pac. Co.(App. 1 Dist. 1948) 86 Cal.App.2d 182, 195 P.2d 66.
Malicious Prosecution  25(1)

In action for malicious prosecution because of proceedings instituted by city and county official to have
plaintiff confined as mentally ill, in determining whether psychiatrist had probable cause in stating to such
official that plaintiff was psychotic and should be confined in state institution, the medical records upon which
the statements were made must be considered. Brock v. Southern Pac. Co.(App. 1 Dist. 1948) 86 Cal.App.2d
182, 195 P.2d 66. Malicious Prosecution  25(1)

In determining existence of probable cause for institution of insanity proceeding, it must be considered whether
prosecutor at time he verified petition actually believed plaintiff to be mentally ill and in need of supervision,
care or treatment. Jensen v. Leonard (App. 2 Dist. 1947) 82 Cal.App.2d 340, 186 P.2d 206. Malicious
Prosecution  25(1)

In determining existence of probable cause for instituting insanity proceedings, measure of knowledge of
prosecutor was required to be applied as of time that proceeding was instituted. Jensen v. Leonard (App. 2 Dist.
1947) 82 Cal.App.2d 340, 186 P.2d 206. Malicious Prosecution  25(1)

In action for damages for allegedly maliciously and without probable cause filing verified petition that plaintiff



was mentally ill and in need of supervision, care or treatment, plaintiff's testimony was inherently improbable
and did not amount to that substantial evidence required to create a conflict on issue of probable cause, and
hence defendant's motion for directed verdict was properly granted. Jensen v. Leonard (App. 2 Dist. 1947) 82
Cal.App.2d 340, 186 P.2d 206. Malicious Prosecution  71(2)

8.  —  —  Particular facts, reasonable and probable cause

Reasonable officer would have believed there was probable cause for officer's second detention of plaintiff for
psychiatric evaluation under California statute, as required for officer to be qualifiedly immune from §§ 1983
claims, where plaintiff told officer that her neighbors were "out to get her," she became combative and grabbed
officer, officer observed that her thoughts were disconnected, and officer had observed her disturbing behavior
on prior occasion. Bias v. Moynihan, C.A.9 (Cal.)2007, 508 F.3d 1212. Civil Rights  1376(6)

Reasonable officer would have believed there was probable cause for officer's first detention of plaintiff for
psychiatric evaluation under California statute, as required for officer to be qualifiedly immune from §§ 1983
claims, where plaintiff wrote letter to judge stating she would kill herself if court ruled against her in civil
litigation, she subsequently told officer she would do whatever she wanted, and she stated that she feared that
terrorist was trying to kill her. Bias v. Moynihan, C.A.9 (Cal.)2007, 508 F.3d 1212. Civil Rights  1376(6)

Nurse, who was authorized to admit persons for 72-hour detention, had probable cause to believe that individual
detained was mentally disordered and posed danger to himself or to others, and thus detention of individual did
not constitute false imprisonment where nurse evaluated individual and determined that he was mentally
disordered and danger based on individual's abuse of alcohol, statements that he planned to get even with
persons who murdered his brother, and by statements that he entertained suicidal thoughts. Heater v.
Southwood Psychiatric Center (App. 4 Dist. 1996) 49 Cal.Rptr.2d 880, 42 Cal.App.4th 1068, rehearing denied,
review denied. False Imprisonment  11

Reasonable and probable cause for detention and psychiatric examination of plaintiff suing for false
imprisonment existed, where he had displayed placard accusing young lady and numerous governmental
officials of the most flagrant and immoral conduct, had refused to delete those references, had broken detention,
had struck officer, and had accused officers of being part of conspiracy. Whaley v. Kirby (App. 4 Dist. 1962) 25
Cal.Rptr. 50, 208 Cal.App.2d 232. False Imprisonment  13

Police officer had probable cause to detain individual and place him in facility for psychiatric evaluation, where
officer received information from individual's friend and from 911 dispatcher that individual was about to be
served with divorce papers and was upset, he had access to a gun, he was in possession of pain medication, he
was under care of a therapist, he had talked about killing himself if his wife divorced him, he was "basically on
a suicide watch", and he had been on phone with friend in conversations that caused her great concern. Palter v.
City of Garden Grove, C.A.9 (Cal.)2007, 237 Fed.Appx. 170, 2007 WL 1663677, Unreported. Mental Health
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8.5. Temporary conservatorship, requirements

The presumption that a proposed conservatee, institutionalized as a dangerous or gravely disabled person for 72
hours of treatment and evaluation or for 14 days of intensive treatment, is entitled to five days' notice of a
petition for a temporary conservatorship may be departed from only upon a showing of "good cause," that is, an
individualized showing of exigent circumstances in a particular case; a blanket statement of reasons offered as a
matter of routine policy does not constitute good cause. Edward W. v. Lamkins (App. 1 Dist. 2002) 122
Cal.Rptr.2d 1, 99 Cal.App.4th 516, review denied. Mental Health  129; Mental Health  135

9. Period of confinement

Although the Lanterman-Petris-Short Act (LPS Act) permits a broad range of persons to initiate a 72 hour
detention, only a psychiatrist can authorize an early release. Ford v. Norton (App. 5 Dist. 2001) 107 Cal.Rptr.2d
776, 89 Cal.App.4th 974, review denied.



Incompetent defendant who has been committed and who has served period of confinement equal to maximum
time applicable to criminal offense need not be released if individual is dangerous to society, and extended
commitment procedures are undertaken. In re Banks (App. 4 Dist. 1979) 152 Cal.Rptr. 111, 88 Cal.App.3d 864.
Mental Health  437

10. Malicious prosecution

That physician, a city and county employee, recommended that mental illness petition be filed against plaintiff
did not impose liability on city and county on theory of malicious prosecution, where another person signed the
petition. Fish v. Regents of University of Cal.(App. 1 Dist. 1966) 54 Cal.Rptr. 656, 246 Cal.App.2d 327.
Malicious Prosecution  42

10.5. Civil rights violation

Plaintiff's California law claims against police officer for assault and battery, false arrest, illegal imprisonment,
intentional infliction of emotional distress, and racial discrimination, arising from her detentions for psychiatric
evaluations, were barred by California statute precluding liability on part of individual authorized to detain
person for such purpose, inasmuch as officer had probable cause to detain plaintiff. Bias v. Moynihan, C.A.9
(Cal.)2007, 508 F.3d 1212. Civil Rights  1037; Damages  57.49; False Imprisonment  13;
Municipal Corporations  747(3)

County policy was not moving force, as required for §§ 1983 liability, behind plaintiff's alleged injury in being
admitted to hospital against his will for psychiatric evaluation and treatment; plaintiff offered no evidence of
existence of policy of admitting patients on basis of police decisions without further evaluation, and physicians
testified to written policy that required independent examinations before involuntary admission. Wayman v.
County of Los Angeles, C.A.9 (Cal.)2001, 23 Fed.Appx. 770, 2001 WL 1555653, Unreported. Civil Rights

 1351(6)

Even if physicians at county hospital did "rubber stamp" police decisions to involuntarily admit patients for
psychiatric evaluation and treatment, such behavior did not establish existence of a county policy, as required
for county's liability in §§ 1983 action, but only conduct of individuals. Wayman v. County of Los Angeles,
C.A.9 (Cal.)2001, 23 Fed.Appx. 770, 2001 WL 1555653, Unreported. Civil Rights  1351(6)

Doctor's counsel's question to witness regarding patient's psychological condition was objected to and
sustained, and thus, patient was not prejudiced by counsel's unauthorized conduct in medical malpractice trial;
counsel questioned patient's expert witness regarding psychiatric evaluation and hold on patient as danger to
himself or others. Hernandez v. Paicius (App. 4 Dist. 2003) 134 Cal.Rptr.2d 756, 109 Cal.App.4th 452,
rehearing denied, review denied. Trial  133.3

10.6. Liability for release

A treating psychiatrist who releases a psychiatric patient solely because patient has no insurance, when that
patient has been involuntarily committed under the Lanterman-Petris-Short Act (LPS Act) as a danger to
himself and others, may be liable to the patient and any person that patient injures following patient's release.
Bragg v. Valdez (App. 2 Dist. 2003) 3 Cal.Rptr.3d 804, 111 Cal.App.4th 421, rehearing denied. Health 
701; Health  757

11. False imprisonment — In General

Hospital staff psychiatrist, who had no involvement in decision to detain African-American patient for
psychiatric evaluation after she allegedly became unruly while awaiting treatment for suspected heart attack and
who actually determined that she should not be detained under state law, did not violate patient's equal
protection rights. Harvey v. Alameda County Medical Center, N.D.Cal.2003, 280 F.Supp.2d 960, affirmed 123
Fed.Appx. 823, 2005 WL 662645. Constitutional Law  3272; Health  697

Hospital's staff psychiatrist did not deprive patient, who was detained by sheriff deputies for psychiatric



evaluation, of her Fourth Amendment rights to be free from unreasonable seizures and uses of force;
psychiatrist had no involvement in application of force by deputies, he did not physically restrain or medicate
patient, but rather, he released patient after performing psychiatric evaluation and determining that there was no
need to detain her, pursuant to state statute. Harvey v. Alameda County Medical Center, N.D.Cal.2003, 280
F.Supp.2d 960, affirmed 123 Fed.Appx. 823, 2005 WL 662645. Health  697

Lawfulness of detention of suspected mentally ill person for psychiatric evaluation, pursuant to California
statutory provision, is measured by Fourth Amendment standards. Harvey v. Alameda County Medical Center,
N.D.Cal.2003, 280 F.Supp.2d 960, affirmed 123 Fed.Appx. 823, 2005 WL 662645. Mental Health  40

Complaint alleging that deputy sheriff, after issuance of court order for examination and detention of plaintiff as
mentally ill person, took plaintiff into custody without serving plaintiff or any relative or friend with order of
detention or petition for examination stated cause of action against county for false imprisonment. Culbertson v.
Santa Clara County (App. 1 Dist. 1968) 67 Cal.Rptr. 752, 261 Cal.App.2d 274. False Imprisonment  20(1)

That physician made decision to detain plaintiff for examination without filing written application stating basis
for detention did not impose liability on physician's city and county employer for false imprisonment where §
5050.3, added by Stats.1939, c. 295, p. 1555, § 9, as amended (repealed), and § 5880, added by Stats.1965, c.
391, p. 1680, § 5 (repealed), which defined officers who could file an application for restraint of one thought to
be mentally ill did not require that the officer be a physician. Fish v. Regents of University of Cal.(App. 1 Dist.
1966) 54 Cal.Rptr. 656, 246 Cal.App.2d 327. False Imprisonment  15(3)

Because allegations in complaint for false imprisonment showed that defendant police officers had reasonable
and probable cause for ordering detention and psychiatric examination of plaintiff complaint was insufficient to
state a cause of action. Whaley v. Jansen (App. 4 Dist. 1962) 25 Cal.Rptr. 184, 208 Cal.App.2d 222. False
Imprisonment  20(1)

11.5.  —  —  Policies, false imprisonment

Public hospital could not be liable, under §§ 1983, for violation of patient's Fourth Amendment rights that
allegedly occurred when she was given sedatives without her consent while being detained, pursuant to state
law, for psychiatric evaluation, absent showing that sedatives were given pursuant to unconstitutional hospital
policy or practice. Harvey v. Alameda County Medical Center, N.D.Cal.2003, 280 F.Supp.2d 960, affirmed 123
Fed.Appx. 823, 2005 WL 662645. Civil Rights  1351(6)

Public hospital did not have policy of allowing its employees to apply unrestricted restraints on patients who
were placed on detention, pursuant to state law, for psychiatric evaluations, and thus hospital could not be liable
under §§ 1983 for violation of patient's Fourth Amendment rights to be free from unreasonable seizures that
allegedly occurred when she was placed in restraints even though she was not resisting and was being
cooperative with staff. Harvey v. Alameda County Medical Center, N.D.Cal.2003, 280 F.Supp.2d 960, affirmed
123 Fed.Appx. 823, 2005 WL 662645. Civil Rights  1351(6)

Public hospital was not liable, under §§ 1983, for violation of patient's Fourth Amendment right to be free from
unreasonable seizures which allegedly occurred when she was detained, without full protections required by
state statutes, for psychiatric evaluation; sheriff deputy, and not hospital employees, made decision to detain
patient, and hospital, which was not "facility for 72-hour treatment and evaluation," was not subject to state
statutory requirements. Harvey v. Alameda County Medical Center, N.D.Cal.2003, 280 F.Supp.2d 960,
affirmed 123 Fed.Appx. 823, 2005 WL 662645. Civil Rights  1351(6)

Deputies' alleged uses of excessive force, in violation of the Fourth Amendment, which allegedly occurred
while they were detaining hospital patient, pursuant to state statute, for psychiatric evaluation, were not
undertaken pursuant to policy or custom of county, and thus county could not be liable under §§ 1983 for
deputies' conduct. Harvey v. Alameda County Medical Center, N.D.Cal.2003, 280 F.Supp.2d 960, affirmed 123
Fed.Appx. 823, 2005 WL 662645. Civil Rights  1351(6)

Allegedly unreasonable seizure, under the Fourth Amendment, of hospital patient that occurred when sheriff



deputies assisted hospital employees in using restraints to strap patient on gurney after deputy detained her for
psychiatric evaluation, pursuant to state law, because she was allegedly unruly in emergency room while
awaiting treatment for suspected heart attack, was not undertaken pursuant to county policy or custom, as
required to hold county liable for deputies' actions under §§ 1983. Harvey v. Alameda County Medical Center,
N.D.Cal.2003, 280 F.Supp.2d 960, affirmed 123 Fed.Appx. 823, 2005 WL 662645. Civil Rights  1351(6)

Sheriff deputies' detention, pursuant to state statute, of African-American hospital patient for psychiatric
evaluation after she allegedly became unruly in emergency room while awaiting treatment for suspected heart
attack, was not result of county policy of providing insufficient training to its deputies on subject of diversity,
and thus county could not be liable under §§ 1983 for deputies' alleged violations of patient's Fourth
Amendment rights to be free from unreasonable seizures and uses of force. Harvey v. Alameda County Medical
Center, N.D.Cal.2003, 280 F.Supp.2d 960, affirmed 123 Fed.Appx. 823, 2005 WL 662645. Civil Rights 
1352(6)

Sheriff deputies' detention of hospital patient, pursuant to state statute, for psychiatric evaluation, after she
allegedly became unruly in emergency room while awaiting treatment for suspected heart attack, was not the
result of county's policy of providing insufficient training to its deputies on communication skills, and thus
county could not be liable under §§ 1983 for deputies' alleged violations of patient's Fourth Amendment rights
to be free from unreasonable seizures and uses of force. Harvey v. Alameda County Medical Center,
N.D.Cal.2003, 280 F.Supp.2d 960, affirmed 123 Fed.Appx. 823, 2005 WL 662645. Civil Rights  1352(6)

Where §§ 1983 plaintiff seeks to establish that local government entity is responsible for unconstitutional acts
of its employees on basis that it provided insufficient training, plaintiff cannot prevail by offering, without
more, evidence that entity miscalculated amount of time necessary to adequately prepare its employees; rather,
plaintiff must offer evidence indicating employer knew it was creating unjustifiable risk to its citizenry and
ignoring that risk. Harvey v. Alameda County Medical Center, N.D.Cal.2003, 280 F.Supp.2d 960, affirmed 123
Fed.Appx. 823, 2005 WL 662645. Civil Rights  1352(1)

Absent showing that county knew its training of sheriff deputies on recognition of mental disorders that would
support detention of patients for psychiatric evaluations under state statute was so deficient as to create
unjustifiable risk to citizens that they would be detained in violation of their Fourth Amendment rights, county
could not be liable under §§ 1983 for deputies' alleged unconstitutional conduct of detaining hospital patient for
psychiatric evaluation, without probable cause to believe she had a mental disorder. Harvey v. Alameda County
Medical Center, N.D.Cal.2003, 280 F.Supp.2d 960, affirmed 123 Fed.Appx. 823, 2005 WL 662645. Civil
Rights  1352(6)

County's training materials did not evince an official policy of permitting sheriff deputies to detain individuals,
under state statute, for psychiatric evaluation in absence of probable cause to believe detainees had mental
disorders, as required to hold county liable, under §§ 1983, for deputies' alleged violation of hospital patient's
Fourth Amendment rights to be free from unreasonable seizures that occurred when she was detained for
psychiatric evaluation, allegedly without probable cause. Harvey v. Alameda County Medical Center,
N.D.Cal.2003, 280 F.Supp.2d 960, affirmed 123 Fed.Appx. 823, 2005 WL 662645. Civil Rights  1351(6)

12.  —  —  Instructions, false imprisonment

Jury instruction, that if doctor was individual authorized to sign application for 72-hour detention of mental
patient, then he would not be liable to patient, was not prejudicial, in patient's action for false imprisonment, in
that jury was also instructed that detention could only be initiated upon probable cause and was additionally
instructed as to what constituted probable cause. Brimmer v. California Charter Medical, Inc.(App. 2 Dist.
1986) 225 Cal.Rptr. 752, 180 Cal.App.3d 678, review denied. False Imprisonment  40

13. Diminished capacity

If evidence adduced in support of successful diminished capacity defense indicates to trial judge that defendant
is dangerous, court is not compelled to foist defendant upon public but may, instead, initiate procedures for his



civil commitment. People v. Wetmore (1978) 149 Cal.Rptr. 265, 22 Cal.3d 318, 583 P.2d 1308. Mental Health
 36

14. Transportation costs

A city's costs, incurred by its police department, in transporting a person under this section to a mental health
facility for 72-hour treatment and evaluation are the responsibility of the city. 66 Op.Atty.Gen. 142, 4-26-83.

15. Escape immunity

Negligence in restraining patient on 72-hour psychiatric hold does not serve to vitiate escape immunity of
public entity or public employee from liability for injury to, or wrongful death of, escaping or escaped person
who has been confined for mental illness or addiction. Los Angeles County-U.S.C. Medical Center v. Superior
Court (Pedregon) (App. 2 Dist. 1984) 202 Cal.Rptr. 222, 155 Cal.App.3d 454. Health  770

15.5. Immunity

Statute immunizing individuals authorized to detain a person for 72-hour psychiatric treatment and evaluation
from criminal or civil liability for exercising such authority in accordance with the law is inapplicable to actions
for negligence stemming from acts or omissions in evaluation or treatment during 72-hour holds. Gonzalez v.
Paradise Valley Hosp.(App. 4 Dist. 2003) 3 Cal.Rptr.3d 903, 111 Cal.App.4th 735. Health  697

Hospital was not immunized from patient's claims of professional negligence and premises liability arising from
slip and fall while she was on an involuntary mental-health hold; immunity applied only to the hold itself, not to
subsequent wrongful acts. Jacobs v. Grossmont Hospital (App. 4 Dist. 2003) 133 Cal.Rptr.2d 9, 108
Cal.App.4th 69, review denied. Health  768

16. Organic brain disorders

Persons over 21 years of age suffering from Alzheimer's disease, brain injuries or other organic brain disorders
may fall within the scope of this section and be eligible for evaluation and treatment if, as a result thereof, they
are a danger to themselves or others or are gravely disabled. 72 Op.Atty.Gen. 41, March 29, 1989.

17. Physical restraint

Proposed conservatee in jury trial under Lanterman-Petris-Short (LPS) Act may not be physically restrained
unless trial court follows procedures applicable to shackling of criminal defendants. Conservatorship of
Warrack (App. 4 Dist. 1992) 14 Cal.Rptr.2d 99, 11 Cal.App.4th 641. Mental Health  137.1

Court was well within its discretion in ordering that potential conservatee under Lanterman-Petris-Short (LPS)
Act be shackled during jury trial where court based its determination on hearing testimony showing pattern of
escape, violence and disruptive behavior, expert testimony to effect that conservatee's condition had become
worse since appearing in court short time before trial and that potential conservatee was unpredictable and
dangerous. Conservatorship of Warrack (App. 4 Dist. 1992) 14 Cal.Rptr.2d 99, 11 Cal.App.4th 641. Mental
Health  137.1

Trial court erred in conservatorship proceeding under Lanterman-Petris-Short (LPS) Act in failing to give jury
cautionary instruction regarding physical restraint of proposed conservatee. Conservatorship of Warrack (App.
4 Dist. 1992) 14 Cal.Rptr.2d 99, 11 Cal.App.4th 641. Mental Health  137.1

Trial court's error in failing to give cautionary instruction in jury trial under Lanterman-Petris-Short (LPS) Act
regarding use of physical restraints on proposed conservatee was harmless error where counsel were permitted
to discuss issue of physical restraints on voir dire and in closing arguments and both sides told jury that
restraints were not evidence of disability and that jurors should not speculate as to reasons for them.
Conservatorship of Warrack (App. 4 Dist. 1992) 14 Cal.Rptr.2d 99, 11 Cal.App.4th 641. Mental Health 
156



17.5. Detention for involuntary treatment

Under the Lanterman-Petris-Short Act (LPS Act), a person who is dangerous or gravely disabled due to a
mental disorder may be detained for involuntary treatment; however, in accordance with the legislative purpose
of preventing inappropriate, indefinite commitments of mentally disordered persons, such detentions are
implemented incrementally, and can be terminated before the expiration of the commitment period. Bragg v.
Valdez (App. 2 Dist. 2003) 3 Cal.Rptr.3d 804, 111 Cal.App.4th 421, rehearing denied. Mental Health  36;
Mental Health  59.1

18. Forfeiture of weapons

Statutes permitting confiscation of weapons of persons who have been apprehended or detained as presenting a
danger to themselves or other, and who have been evaluated in some fashion by a mental health professional,
did not authorize forfeiture of weapons belonging to person, who, while subject to detention by police officers
based on information from his parents, was never apprehended or detained or evaluated by mental health
professionals. City of San Diego v. Kevin B.(App. 4 Dist. 2004) 13 Cal.Rptr.3d 450, 118 Cal.App.4th 933.
Forfeitures  4

Statute authorizing seizure and possible forfeiture of weapons belonging to persons detained for examination
due to their mental condition provides requisite notice and opportunity to be heard, and thus satisfies due
process requirements; statute, which requires return of weapons unless law enforcement agency timely files a
petition to determine whether returning weapons would present a danger, places onus on law enforcement to
initiate forfeiture proceeding, and mandates notification regarding procedure to be followed. People v. One
Ruger .22-Caliber Pistol (App. 2 Dist. 2000) 100 Cal.Rptr.2d 780, 84 Cal.App.4th 310, rehearing denied,
review denied. Constitutional Law  4078; Weapons  3

Testimony of psychiatrist who examines person detained for examination due to his mental condition is
admissible, in proceeding seeking forfeiture of weapons belonging to such a person, under exception to
patient-psychotherapist privilege for situations in which patient presents danger to himself or others. People v.
One Ruger .22-Caliber Pistol (App. 2 Dist. 2000) 100 Cal.Rptr.2d 780, 84 Cal.App.4th 310, rehearing denied,
review denied. Witnesses  208(1)

Testimony of psychiatrist that he had treated patient who was detained due to his mental condition, and that he
believed patient should be deprived of firearms "for his own safety and also for the safety of the public at
large," provided substantial evidence to support order requiring forfeiture of firearms possessed by patient.
People v. One Ruger .22-Caliber Pistol (App. 2 Dist. 2000) 100 Cal.Rptr.2d 780, 84 Cal.App.4th 310, rehearing
denied, review denied. Weapons  16

19. Investigatory stops

Allegations in plaintiff's complaint that he was stopped at a stop sign while signaling that he was going to turn
left and waiting to proceed into the intersection when he was taken into custody for mental evaluation under
California law stated claim against deputy for violation of plaintiff's Fourth and Fourteenth Amendment rights;
allegations indicated that plaintiff had been acting reasonably and in a way that should not have aroused a
reasonable suspicion of criminal activity, and his alleged behavior did not indicate a basis for suspicion that he
was a danger to himself or others. Turner v. County of Los Angeles, C.A.9 (Cal.)2001, 18 Fed.Appx. 592, 2001
WL 1019976, Unreported. Automobiles  349(2.1)

20. Sufficiency of evidence

Trial court's finding, in ordering that firearm collection of patient who had been held for evaluation in
psychiatric facility be forfeited to police department, that return of firearms to patient would result in danger to
patient and others, was supported by substantial evidence, including patient's admission that he threatened to
shoot himself after learning his wife was having an affair, and his therapist's conclusions that patient had "mild
to moderate level of depression, and was likely to feel unhappy, indecisive, unappreciated, misunderstood,
moody, tense, anxious, self-defeating, self-punishing, and uneven in his judgment and forethought. People v.



Keil (App. 2 Dist. 2008) 73 Cal.Rptr.3d 600, 161 Cal.App.4th 34. Weapons  16

Trial court's finding, in sustaining order that patient who had been held for evaluation in psychiatric facility not
be allowed to possess firearms for five years, that patient would not be likely to use firearms in a safe and
lawful manner, was supported by substantial evidence, including patient's admission that he threatened to shoot
himself after learning his wife was having an affair, and his therapist's conclusions that patient had mild to
moderate level of depression, and was likely to feel unhappy, indecisive, unappreciated, misunderstood, moody,
tense, anxious, self-defeating, self-punishing, and uneven in his judgment and forethought. People v. Keil (App.
2 Dist. 2008) 73 Cal.Rptr.3d 600, 161 Cal.App.4th 34. Weapons  16

§ 5150.05. Determination of probable cause to take person into custody or cause person to be taken into
custody 

     •     Historical Notes

(a) When determining if probable cause exists to take a person into custody, or cause a person to be taken into
custody, pursuant to Section 5150, any person who is authorized to take that person, or cause that person to be
taken, into custody pursuant to that section shall consider available relevant information about the historical
course of the person's mental disorder if the authorized person determines that the information has a reasonable
bearing on the determination as to whether the person is a danger to others, or to himself or herself, or is
gravely disabled as a result of the mental disorder.

(b) For purposes of this section, "information about the historical course of the person's mental disorder"
includes evidence presented by the person who has provided or is providing mental health or related support
services to the person subject to a determination described in subdivision (a), evidence presented by one or
more members of the family of that person, and evidence presented by the person subject to a determination
described in subdivision (a) or anyone designated by that person.

(c) If the probable cause in subdivision (a) is based on the statement of a person other than the one authorized to
take the person into custody pursuant to Section 5150, a member of the attending staff, or a professional person,
the person making the statement shall be liable in a civil action for intentionally giving any statement that he or
she knows to be false.

(d) This section shall not be applied to limit the application of Section 5328.

CREDIT(S)
(Added by Stats.2001, c. 506 (A.B.1424), § 7.)

Historical Notes

Historical And Statutory Notes

2001 Legislation
For legislative findings, declarations and intent relating to Stats.2001, c. 506 (A.B.1424), see Historical

and Statutory Notes under Health and Safety Code § 1374.51.

§ 5150.1. Peace officer transporting person to designated facilities; prohibited activities by employees of
facilities 

No peace officer seeking to transport, or having transported, a person to a designated facility for assessment
under Section 5150, shall be instructed by mental health personnel to take the person to, or keep the person at, a
jail solely because of the unavailability of an acute bed, nor shall the peace officer be forbidden to transport the



person directly to the designated facility.  No mental health employee from any county, state, city, or any
private agency providing Short-Doyle psychiatric emergency services shall interfere with a peace officer
performing duties under Section 5150 by preventing the peace officer from entering a designated facility with
the person to be assessed, nor shall any employee of such an agency require the peace officer to remove the
person without assessment as a condition of allowing the peace officer to depart.

"Peace officer" for the purposes of this section also means a jailer seeking to transport or transporting a person
in custody to a designated facility for assessment consistent with Section 4011.6 or 4011.8 of the Penal Code
and Section 5150.

CREDIT(S)
(Added by Stats.1985, c. 1286, § 6.2, eff. Sept. 30, 1985.)

Collateral References:

Cal Jur 3d Incomp §79

§ 5150.2. Detaining peace officer; documentation; disposition procedures and guidelines for persons not
admitted 

In each county whenever a peace officer has transported a person to a designated facility for assessment under
Section 5150, that officer shall be detained no longer than the time necessary to complete documentation of the
factual basis of the detention under Section 5150 and a safe and orderly transfer of physical custody of the
person.  The documentation shall include detailed information regarding the factual circumstances and
observations constituting probable cause for the peace officer to believe that the individual required psychiatric
evaluation under the standards of Section 5105.

Each county shall establish disposition procedures and guidelines with local law enforcement agencies as
necessary to relate to persons not admitted for evaluation and treatment and who decline alternative mental
health services and to relate to the safe and orderly transfer of physical custody of persons under Section 5150,
including those who have a criminal detention pending.

CREDIT(S)
(Added by Stats.1985, c. 1286, § 6.4, eff. Sept. 30, 1985.)

Collateral References:

Cal Jur 3d Incomp §79

§ 5150.3. Alternative services; persons not admitted to facility 

Whenever any person presented for evaluation at a facility designated under Section 5150 is found to be in need
of mental health services, but is not admitted to the facility, all available alternative services provided for
pursuant to Section 5151 shall be offered as determined by the county mental health director.

CREDIT(S)
(Added by Stats.1985, c. 1286, § 6.6, eff. Sept. 30, 1985.)

§ 5150.4. Assessment 

"Assessment" for the purposes of this article, means the determination of whether a person shall be evaluated
and treated pursuant to Section 5150.



CREDIT(S)
(Added by Stats.1985, c. 1286, § 6.7, eff. Sept. 30, 1985.)

§ 5151. Detention for evaluation; individual assessments prior to admission to determine appropriateness
of detention; services provided 

     •     Historical Notes     •     Research References

If the facility for 72-hour treatment and evaluation admits the person, it may detain him or her for evaluation
and treatment for a period not to exceed 72 hours.  Saturdays, Sundays, and holidays may be excluded from the
72-hour period if the Department of Mental Health certifies for each facility that evaluation and treatment
services cannot reasonably be made available on those days.  The certification by the department is subject to
renewal every two years.  The department shall adopt regulations defining criteria for determining whether a
facility can reasonably be expected to make evaluation and treatment services available on Saturdays, Sundays,
and holidays.

Prior to admitting a person to the facility for 72-hour treatment and evaluation pursuant to Section 5150, the
professional person in charge of the facility or his or her designee shall assess the individual in person to
determine the appropriateness of the involuntary detention.

If in the judgment of the professional person in charge of the facility providing evaluation and treatment, or his
or her designee, the person can be properly served without being detained, he or she shall be provided
evaluation, crisis intervention, or other inpatient or outpatient services on a voluntary basis.

Nothing in this section shall be interpreted to prevent a peace officer from delivering individuals to a designated
facility for assessment under Section 5150.  Furthermore, the preadmission assessment requirement of this
section shall not be interpreted to require peace officers to perform any additional duties other than those
specified in Sections 5150.1 and 5150.2.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.  Amended by Stats.1978, c. 1294, p. 4243,
§ 2; Stats.1986, c. 323, § 1.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Operative effect of Stats.1967, c. 1667, and subordination of legislation by Stats.1967, c. 1667, to other

1967 legislation, see Historical and Statutory Notes under Welfare and Institutions Code § 5000.
The 1978 amendment rewrote the first paragraph, which previously read:
"If the facility for 72-hour treatment and evaluation admits the person, it may detain him for evaluation

and treatment for a period not to exceed 72-hours, excluding Saturdays, Sundays, and holidays if
evaluation and treatment services are not available on those days."

The 1986 amendment inserted the second and fourth paragraphs and made changes in gender related
references.

Former § 5151, added by Stats.1965, c. 391, p. 1635, § 4, repealed by Stats.1967, c. 1667, p. 4107, §
36.5, operative July 1, 1969, related to the penalty for sale or gift of firearms to a mental patient.
See Welfare and Institutions Code § 8101.

Former § 5151, added by Stats.1937, c. 369, p. 1132, § 5151, amended by Stats.1939, c. 295, p. 1566, §
32; Stats.1955, c. 1121, p. 2115, § 1, derived from Pol.C. § 2175, added by Stats.1903, c. 364, p.
504, § 1, relating to costs incurred on behalf of nonindigent persons, was repealed by Stats.1965, c.
391, p. 1630, § 3.



Derivation: Former § 5050.3, added by Stats.1939, c. 295, p. 1555, § 9, amended by Stats.1947, c. 919,
p. 2122, § 4; Stats.1951, c. 1188, p. 3001, § 1; Stats.1955, c. 106, p. 569, § 1; Stats.1959, c. 1414, p.
3693, § 1; Stats.1961, c. 2086, p. 4347, § 3.

Former § 5880, added by Stats.1965, c. 391, p. 1680, § 5.

Research References

Cross References

Crisis intervention, defined, see Welfare and Institutions Code § 5008.
Evaluation defined, see Welfare and Institutions Code § 5008.

Code Of Regulations References

Calculation of evaluation and treatment period, see 9 Cal. Code of Regs. § 825.
Exemptions, see 9 Cal. Code of Regs. § 825.1 et seq.

Law Review And Journal Commentaries

Commitment of individuals found incompetent to stand trial; California's new scheme.  Marjory
Winston Parker (1975) 6 Pac.L.J. 484.

Mental health professionals as civil commitment hearing officers: Procedural due process problems.
(1984) 17 U.C.Davis L.Rev. 653.

1998 Main Volume

Collateral References:

Witkin, Procedure (4th ed) Actions §30
Cal Jur 3d Incomp §80
 Am Jur 2d Incompetent Persons §38.

§ 5152. Evaluation; treatment and care; written and oral information on effects of medication; release or
other disposition 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) Each person admitted to a facility for 72-hour treatment and evaluation under the provisions of this article
shall receive an evaluation as soon as possible after he or she is admitted and shall receive whatever treatment
and care his or her condition requires for the full period that he or she is held.  The person shall be released
before 72 hours have elapsed only if the psychiatrist directly responsible for the person's treatment believes, as
a result of the psychiatrist's personal observations, that the person no longer requires evaluation or treatment.
However, in those situations in which both a psychiatrist and psychologist have personally evaluated or
examined a person who is placed under a 72-hour hold and there is a collaborative treatment relationship
between the psychiatrist and psychologist, either the psychiatrist or psychologist may authorize the release of
the person from the hold, but only after they have consulted with one another.  In the event of a clinical or
professional disagreement regarding the early release of a person who has been placed under a 72-hour hold, the
hold shall be maintained unless the facility's medical director overrules the decision of the psychiatrist or
psychologist opposing the release.  Both the psychiatrist and psychologist shall enter their findings, concerns, or
objections into the person's medical record.  If any other professional person who is authorized to release the
person believes the person should be released before 72 hours have elapsed, and the psychiatrist directly
responsible for the person's treatment objects, the matter shall be referred to the medical director of the facility
for the final decision.  However, if the medical director is not a psychiatrist, he or she shall appoint a designee
who is a psychiatrist.  If the matter is referred, the person shall be released before 72 hours have elapsed only if



the psychiatrist making the final decision believes, as a result of the psychiatrist's personal observations, that the
person no longer requires evaluation or treatment.

(b) Any person who has been detained for evaluation and treatment shall be released, referred for further care
and treatment on a voluntary basis, or certified for intensive treatment, or a conservator or temporary
conservator shall be appointed pursuant to this part as required.

(c) A person designated by the mental health facility shall give to any person who has been detained at that
facility for evaluation and treatment and who is receiving medication as a result of his or her mental illness, as
soon as possible after detention, written and oral information about the probable effects and possible side
effects of the medication.  The State Department of Mental Health shall develop and promulgate written
materials on the effects of medications, for use by county mental health programs as disseminated or as
modified by the county mental health program, addressing the probable effects and the possible side effects of
the medication.  The following information shall be given orally to the patient:

(1) The nature of the mental illness, or behavior, that is the reason the medication is being given or
recommended.

(2) The likelihood of improving or not improving without the medication.

(3) Reasonable alternative treatments available.

(4) The name and type, frequency, amount, and method of dispensing the medication, and the probable length
of time the medication will be taken.

The fact that the information has or has not been given shall be indicated in the patient's chart.  If the
information has not been given, the designated person shall document in the patient's chart the justification for
not providing the information.  A failure to give information about the probable effects and possible side effects
of the medication shall not constitute new grounds for release.

(d) The amendments to this section made by Assembly Bill 348 of the 2003-04 Regular Session 1 shall not be
construed to revise or expand the scope of practice of psychologists, as defined in Chapter 6.6 (commencing
with Section 2900) of Division 2 of the Business and Professions Code.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.  Amended by Stats.1968, c. 1374, p. 2644,
§ 18, operative July 1, 1969; Stats.1970, c. 1627, p. 3441, § 9; Stats.1985, c. 1288, § 2, eff. Sept. 30, 1985;
Stats.1986, c. 872, § 1.5; Stats.2003, c. 94 (A.B.348), § 1.)
1See Stats.2003, c. 94 (A.B.348), § 1.

Historical Notes

Historical And Statutory Notes

2003 Legislation
Stats.2003, c. 94 (A.B.348), rewrote this section, which had read:
"(a) Each person admitted to a facility for 72-hour treatment and evaluation under the provisions of this

article shall receive an evaluation as soon after he or she is admitted as possible and shall receive
whatever treatment and care his or her condition requires for the full period that he or she is held.
The person shall be released before 72 hours have elapsed only if, the psychiatrist directly
responsible for the person's treatment believes, as a result of his or her personal observations, that
the person no longer requires evaluation or treatment.  If any other professional person who is
authorized to release the person, believes the person should be released before 72 hours have
elapsed, and the psychiatrist directly responsible for the person's treatment objects, the matter shall
be referred to the medical director of the facility for the final decision.  However, if the medical



director is not a psychiatrist, he or she shall appoint a designee who is a psychiatrist.  If the matter is
referred, the person shall be released before 72 hours have elapsed only if the psychiatrist making
the final decision believes, as a result of his or her personal observations, that the person no longer
requires evaluation or treatment.

"(b) Persons who have been detained for evaluation and treatment shall be released, referred for further
care and treatment on a voluntary basis, certified for intensive treatment, or a conservator or
temporary conservator shall be appointed pursuant to this part as required.

"(c) Persons who have been detained for evaluation and treatment, who are receiving medications as a
result of their mental illness, shall be given, as soon as possible after detention, written and oral
information about the probable effects and possible side effects of the medication by a person
designated by the mental health facility where the person is detained.  The State Department of
Mental Health shall develop and promulgate written materials on the effects of medications, for use
by county mental health programs as disseminated or as modified by the county mental health
program, addressing the probable effects and the possible side effects of the medication.  The
following information shall be given orally to the patient:

"(1) The nature of the mental illness, or behavior, that is the reason the medication is being given or
recommended.

"(2) The likelihood of improving or not improving without the medications.
"(3) Reasonable alternative treatments available.
"(4) The name and type, frequency, amount, and method of dispensing the medications, and the probable

length of time that the medications will be taken.
"The fact that the information has or has not been given shall be indicated in the patient's chart.  If the

information has not been given, the designated person shall document in the patient's chart the
justification for not providing the information.  A failure to give information about the probable
effects and possible side effects of the medication shall not constitute new grounds for release."

1998 Main Volume
Operative effect of Stats.1967, c. 1667, and subordination of legislation by Stats.1967, c. 1667, to other

1967 legislation, see Historical and Statutory Notes under Welfare and Institutions Code § 5000.
The 1968 amendment substituted in the first sentence of the first paragraph "this article" for "this

chapter".
Amendment of this section by § 18.5 of Stats.1968, c. 1374, failed to become operative under the

provisions of § 147 of that Act.  See Historical and Statutory Notes under Welfare and Institutions
Code § 5150.

The 1970 amendment substituted in the second paragraph the words "a conservator or temporary
conservator shall be appointed" for the words "recommended for conservatorship".

Stats.1985, c. 1288, designated the existing paragraphs as subdivisions (a) and (b); and added subd.(c).
Former § 5152, added by Stats.1965, c. 391, p. 1635, § 4, was repealed by Stats.1967, c. 1667, p. 4107,

§ 36.5, operative July 1, 1969.  It related to the confiscation and custody of firearms of mental
patients.  See Welfare and Institutions Code § 8102.

Former § 5152, added by Stats.1937, c. 369, p. 1132, § 5152, amended by Stats.1939, c. 295, p. 1566, §
33, derived from Pol.C. § 2175, added by Stats.1903, c. 364, p. 504, § 1, relating to costs when
person adjudged not mentally ill, was repealed by Stats.1965, c. 391, p. 1630, § 3.

Section 5880 (repealed 1968) added by Stats.1965, c. 391, p. 1680, § 5, amended by Stats.1967, c. 710,
p. 2082, § 1, as prevailing over Stats.1967, c. 1667, p. 4053, see § 5880, post, and Historical Note
under § 5000.

Conditional amendment of this section by Stats.1968, c. 1374, p. 2644, § 18.5, failed to become
operative.  See Historical Note under § 5150.

Derivation: Former § 5050.3, added by Stats.1939, c. 295, p. 1555, § 9, amended by Stats.1947, c. 919,
p. 2122, § 4; Stats.1951, c. 1188, p. 3001, § 1; Stats.1955, c. 106, p. 569, § 1; Stats.1959, c. 1414, p.
3693, § 1; Stats.1961, c. 2086, p. 4347, § 3.

Former § 5880, added by Stats.1965, c. 391, p. 1680, § 5.



Research References

Cross References

Suicidal persons, confinement for further intensive treatment, see Welfare and Institutions Code §
5260.

Law Review And Journal Commentaries

Civil commitment of mentally ill in California: Lanterman-Petris-Short Act. (1974) 7
Loy.L.A.L.Rev. 93.

Least restrictive alternative doctrine in Los Angeles county civil commitment.  Bradley D. McGraw
and Ingo Keilitz (1984) 6 Whittier L.Rev. 35.

Mental health professionals as civil commitment hearing officers: Procedural due process problems.
(1984) 17 U.C.Davis L.Rev. 653.

Psychiatry and presumption of expertise: Flipping coins in courtroom.  Bruce J. Ennis and Thomas
R. Litwack (1974) 62 Cal.L.Rev. 693.

Review of emergency detention. (1978) 51 S.Cal.L.Rev. 695.
Right to effective mental treatment.  Ralph Kirkland Schwitzgebel (1974) 62 Cal.L.Rev. 936.
Sex-based discrimination in the mental institutionalization of women. Robert T. Roth and Judith

Lerner (1974) 62 Cal.L.Rev. 789.
1998 Main Volume

Collateral References:

B-W Cal Civil Practice: Probate and Trust Proceedings §§30:4, 30:5
Cal Jur 3d Incomp §81
 Am Jur 2d Incompetent Persons §38.

Notes Of Decisions

Burden of proof 3
Consent to drug treatment 5
Construction and application 1
Early release 6
Evidence 2
Facility, 72-hour 8
Information on effects of medication 4
Malpractice 7

1. Construction and application

The Lanterman-Petris-Short Act, as found in § 5001 et seq., permits, but does not require, a county to designate
the facilities used for the involuntary evaluation and treatment of mentally disordered persons and such services
are reimbursable through the provisions of the Short-Doyle Act, as found in § 5650 et seq. 51 Op.Atty.Gen. 6,
1-25-68.

2. Evidence

In view of policy of the state respecting detention, commitment and release of persons in insanity proceedings,
opinions of alienists are entitled to great weight. Application of Perkins (App. 1958) 165 Cal.App.2d 73, 331
P.2d 712. Evidence  571(2)



3. Burden of proof

Due process requires that government carry burden of proving that detention of proposed conservatee is
justified, without benefit of any presumption of regularity. In re Lois M.(App. 1 Dist. 1989) 263 Cal.Rptr. 100,
214 Cal.App.3d 1036, review denied. Constitutional Law  4335

4. Information on effects of medication

Involuntarily committed patients who are receiving medications as a result of their mental illness must be given,
as soon as possible after detention, written and oral information about probable effects and possible side effects
of medications, including: why medication is being given or recommended; likelihood of improvement without
medication; reasonable alternative treatments available; and information concerning name, dosage and
frequency of medication. Riese v. St. Mary's Hospital & Medical Center (App. 1 Dist. 1987) 271 Cal.Rptr. 199,
209 Cal.App.3d 1303. Mental Health  51.5

5. Consent to drug treatment

The right of persons not adjudicated incompetent to give or withhold consent to medical treatment is protected
by the common law of this state and by the constitutional right to privacy. Edward W. v. Lamkins (App. 1 Dist.
2002) 122 Cal.Rptr.2d 1, 99 Cal.App.4th 516, review denied. Constitutional Law  1270; Health  905

Absent judicial determination of incompetence, antipsychotic drugs could not be administered to involuntarily
committed mental patient in nonemergency situation, without that patient's informed consent. Riese v. St.
Mary's Hospital & Medical Center (App. 1 Dist. 1987) 271 Cal.Rptr. 199, 209 Cal.App.3d 1303. Mental Health

 51.15

Determination of whether a mentally ill patient refusing medication is competent to do so, despite his mental
illness, is judicial, not medical function. Riese v. St. Mary's Hospital & Medical Center (App. 1 Dist. 1987) 271
Cal.Rptr. 199, 209 Cal.App.3d 1303. Mental Health  51.15; Health  912

Before making determination that involuntarily committed mental health patient lacked capacity to either
consent or refuse medical treatment with antipsychotic drugs, court must hold evidentiary hearing directed to
question of whether patient is able to understand, and knowingly and intelligently act upon information required
to be given him, and any determination of incapacity must be supported by clear and convincing evidence.
Riese v. St. Mary's Hospital & Medical Center (App. 1 Dist. 1987) 271 Cal.Rptr. 199, 209 Cal.App.3d 1303.
Mental Health  51.15

In determining whether involuntarily committed mental health patient has capacity to consent or refuse
antipsychotic medication, court is not to decide such medical questions as whether proposed therapy is
definitely needed or is least drastic alternative available, but may only consider issues relevant to assessment of
patient's ability to consent to treatment. Riese v. St. Mary's Hospital & Medical Center (App. 1 Dist. 1987) 271
Cal.Rptr. 199, 209 Cal.App.3d 1303. Mental Health  51.15

In determining whether involuntarily committed mental health patient has specific competency to consent to
treatment with antipsychotic drugs, court should focus primarily upon these factors: whether patient is aware of
his situation; whether patient is able to understand benefits and risks of, as well as alternatives to, proposed
medication; and whether patient is able to understand and knowingly and intelligently evaluate information
required to be given to him for informed consent and otherwise participate in treatment decision by means of
rational thought processes. Riese v. St. Mary's Hospital & Medical Center (App. 1 Dist. 1987) 271 Cal.Rptr.
199, 209 Cal.App.3d 1303. Mental Health  51.15

In determining whether involuntarily committed mental health patient has specific competency to consent or
refuse treatment with antipsychotic drugs, in absence of clear link between patient's delusional or hallucinatory
perceptions and his ultimate decision to consent or refuse treatment, court should assume that patient is utilizing
rational modes of thought. Riese v. St. Mary's Hospital & Medical Center (App. 1 Dist. 1987) 271 Cal.Rptr.



199, 209 Cal.App.3d 1303. Mental Health  51.15

If involuntary mental health patient is judicially determined to possess capacity to give informed consent to use
of antipsychotic drugs, and refuses to give such consent, patient may not be required to undergo the treatment.
Riese v. St. Mary's Hospital & Medical Center (App. 1 Dist. 1987) 271 Cal.Rptr. 199, 209 Cal.App.3d 1303.
Mental Health  51.15

If involuntary patient is judicially determined to be incapable of either giving informed consent or refusing
treatment with antipsychotic drugs, and patient is being confined for period longer than 14 days, consent for
such treatment must be obtained from either responsible relative of patient, patient's guardian, or
court-appointed conservator. Riese v. St. Mary's Hospital & Medical Center (App. 1 Dist. 1987) 271 Cal.Rptr.
199, 209 Cal.App.3d 1303. Mental Health  51.15

Physician's determination that an individual is mentally incompetent and unable to consent or refuse drug
treatment is not exempt from judicial evaluation merely because medical determination rests upon
unimpeachable scientific foundation; exemption of these decisions from judicial evaluation would invest
physicians with degree of power over others which cannot be squared with intent of mental health statute or
great value society places upon autonomy of individual. Riese v. St. Mary's Hospital & Medical Center (App. 1
Dist. 1987) 271 Cal.Rptr. 199, 209 Cal.App.3d 1303. Mental Health  51.15

If involuntary mental health patient is judicially determined incapable of either giving informed consent to
treatment with antipsychotic drugs, or incapable of refusing such treatment, and patient is to be detained for
either 72-hour treatment and evaluation, or as part of 14-day intensive treatment, patient may be required to
accept drug treatment which has been medically prescribed. Riese v. St. Mary's Hospital & Medical Center
(App. 1 Dist. 1987) 271 Cal.Rptr. 199, 209 Cal.App.3d 1303. Mental Health  51.15

6. Early release

Psychiatrist who released patient early from involuntary commitment was immune from liability for
consequences resulting from patient's violent outburst on an airplane the day after his release, where nothing
suggested that psychiatrist had an inappropriate reason for granting early release or, indeed, any reason other
than a perhaps negligent but nonetheless honest belief that patient no longer needed evaluation or treatment.
Coburn v. Sievert (App. 5 Dist. 2005) 35 Cal.Rptr.3d 596, 133 Cal.App.4th 1483. Health  768

Statute providing that a treating psychiatrist is not liable for any action by a person released early from
involuntary commitment, imposes a subjective standard of belief that release is proper, not an objective
standard of reasonableness. Coburn v. Sievert (App. 5 Dist. 2005) 35 Cal.Rptr.3d 596, 133 Cal.App.4th 1483.
Health  768

Although the Lanterman-Petris-Short Act (LPS Act) permits a broad range of persons to initiate a 72 hour
detention, only a psychiatrist can authorize an early release. Ford v. Norton (App. 5 Dist. 2001) 107 Cal.Rptr.2d
776, 89 Cal.App.4th 974, review denied.

7. Malpractice

Due to noncompliance with Lanterman-Petris-Short Act's requirement that psychiatrist make early release
decision, neither psychiatrist nor psychologist was exempt from liability in malpractice action by patient who
alleged that he was negligently released from involuntary hospitalization under Act before end of 72-hour
treatment, and that, as consequence, he assaulted another person, resulting in patient's incarceration in state
hospitals; psychologist suspended patient's involuntary detention, and, although psychiatrist was consulted, he
did not personally observe patient before decision was made. Ford v. Norton (App. 5 Dist. 2001) 107
Cal.Rptr.2d 776, 89 Cal.App.4th 974, review denied. Health  701

8. Facility, 72-hour

Public hospital was not liable, under §§ 1983, for violation of patient's Fourth Amendment right to be free from



unreasonable seizures which allegedly occurred when she was detained, without full protections required by
state statutes, for psychiatric evaluation; sheriff deputy, and not hospital employees, made decision to detain
patient, and hospital, which was not "facility for 72-hour treatment and evaluation," was not subject to state
statutory requirements. Harvey v. Alameda County Medical Center, N.D.Cal.2003, 280 F.Supp.2d 960,
affirmed 123 Fed.Appx. 823, 2005 WL 662645. Civil Rights  1351(6)

§ 5152.1. Notification to county mental health director, peace officer, or person designated by law
enforcement agency employing peace officer; conditions 

     •     Historical Notes

The professional person in charge of the facility providing 72-hour evaluation and treatment, or his or her
designee, shall notify the county mental health director or the director's designee and the peace officer who
makes the written application pursuant to Section 5150 or a person who is designated by the law enforcement
agency that employs the peace officer, when the person has been released after 72-hour detention, when the
person is not detained, or when the person is released before the full period of allowable 72-hour detention if all
of the following conditions apply:

(a) The peace officer requests such notification at the time he or she makes the application and the peace officer
certifies at that time in writing that the person has been referred to the facility under circumstances which, based
upon an allegation of facts regarding actions witnessed by the officer or another person, would support the
filing of a criminal complaint.

(b) The notice is limited to the person's name, address, date of admission for 72-hour evaluation and treatment,
and date of release.

If a police officer, law enforcement agency, or designee of the law enforcement agency, possesses any record of
information obtained pursuant to the notification requirements of this section, the officer, agency, or designee
shall destroy that record two years after receipt of notification.

CREDIT(S)
(Added by Stats.1975, c. 960, p. 2643, § 3.  Amended by Stats.1983, c. 755, § 1.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1983 amendment rewrote the section which previously read:
"The professional person in charge of the facility providing 72-hour evaluation and treatment, or his

designee, shall notify the county mental health director or his designee and the peace officer who
makes the written application pursuant to Section 5150 if both of the following conditions apply:

"(a) The peace officer requests such notification at the time he makes the application and he certifies in
writing that the person has been referred to the facility under circumstances in which a criminal
charge might be filed.

"(b) The person admitted pursuant to such application is not detained by the facility or is detained for a
period less than the full period of allowable detention in the 72-hour facility."

1998 Main Volume

Collateral References:

Cal Jur 3d Incomp §80



§ 5152.2. Methods for prompt notification to peace officers 

Each law enforcement agency within a county shall arrange with the county mental health director a method for
giving prompt notification to peace officers pursuant to Section 5152.1.

CREDIT(S)
(Added by Stats.1975, c. 960, p. 2643, § 4.)

§ 5153. Plain clothes officers; vehicles 

     •     Historical Notes     •     Research References

Whenever possible, officers charged with apprehension of persons pursuant to this article shall dress in plain
clothes and travel in unmarked vehicles.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.  Amended by Stats.1969, c. 722, p. 1422,
§ 6, eff. Aug. 8, 1969, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Operative effect of Stats.1967, c. 1667, and subordination of legislation by Stats.1967, c. 1667, to other

1967 legislation, see Historical and Statutory Notes under Welfare and Institutions Code § 5000.
The 1969 amendment substituted "unmarked vehicles" for "marked official vehicles other than peace

officer vehicles".
Former § 5153, added by Stats.1965, c. 1220, p. 3038, § 1, was repealed by Stats.1967, c. 1667, p. 4107,

§ 36.5, operative July 1, 1969.  It related to exception to the prohibition against possession of
firearms.  See Welfare and Institutions Code § 8103.

Research References

Law Review And Journal Commentaries

Institutionalizing the rights of mental patients: Committing the Legislature.  Grant H. Morris (1974)
62 Cal.L.Rev. 957.

Collateral References:

 Am Jur 2d Incompetent Persons §38.

§ 5154. Exemption from liability 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) Notwithstanding Section 5113, if the provisions of Section 5152 have been met, the professional person in
charge of the facility providing 72-hour treatment and evaluation, his or her designee, the medical director of
the facility or his or her designee described in Section 5152, the psychiatrist directly responsible for the person's



treatment, or the psychologist shall not be held civilly or criminally liable for any action by a person released
before the end of 72 hours pursuant to this article.

(b) The professional person in charge of the facility providing 72-hour treatment and evaluation, his or her
designee, the medical director of the facility or his or her designee described in Section 5152, the psychiatrist
directly responsible for the person's treatment, or the psychologist shall not be held civilly or criminally liable
for any action by a person released at the end of the 72 hours pursuant to this article.

(c) The peace officer responsible for the detainment of the person shall not be civilly or criminally liable for any
action by a person released at or before the end of the 72 hours pursuant to this article.

(d) The amendments to this section made by Assembly Bill 348 of the 2003-04 Regular Session 1 shall not be
construed to revise or expand the scope of practice of psychologists, as defined in Chapter 6.6 (commencing
with Section 2900) of Division 2 of the Business and Professions Code.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.  Amended by Stats.1968, c. 1374, p. 2644,
§ 19, operative July 1, 1969; Stats.1985, c. 1288, § 3, eff. Sept. 30, 1985; Stats.2003, c. 94 (A.B.348), § 2.)
1See Stats.2003, c. 94 (A.B.348), § 2.

Historical Notes

Historical And Statutory Notes

2003 Legislation
Stats.2003, c. 94 (A.B.348), in subds.(a) and (b), deleted "and" following "Section 5152," and inserted ",

or the psychologist" following "treatment"; and added subd.(d).
1998 Main Volume
Operative effect of Stats.1967, c. 1667, and subordination of legislation by Stats.1967, c. 1667, to other

1967 legislation, see Historical and Statutory Notes under Welfare and Institutions Code § 5000.
The 1968 amendment exempted the peace officer responsible for detainment from civil liability.
Amendment of this section by § 19.5 of Stats.1968, c. 1374, failed to become operative under the

provisions of § 147 of that Act.  See Historical and Statutory Notes under Welfare and Institutions
Code § 5150.

Stats.1985, c. 1228, rewrote the section, which had read:
"The professional person in charge of the facility providing 72-hour treatment and evaluation, his

designee, and the peace officer responsible for the detainment of the person shall not be held civilly
or criminally liable for any action by a person released at or before the end of 72 hours pursuant to
this article."

Derivation: Former § 5047, added by Stats.1939, c. 295, p. 1551, § 4, amended by Stats.1947, c. 952, p.
221, § 3; Stats.1949, c. 788, p. 1527, § 1; Stats.1951, c. 418, p. 1395, § 1.

Former § 5551, added by Stats.1965, c. 391, p. 1654, § 5.

Research References

Cross References

Determinations according to law, public employees' exemption from liability, see Government Code
§ 856.

Liability for excessive detention, see Welfare and Institutions Code §§ 5259.1, 5265.
Liability for false application, see Welfare and Institutions Code § 5203.
Similar provisions, see Welfare and Institutions Code §§ 5113, 5173, 5259.3, 5267, 5278, 5306.



Law Review And Journal Commentaries

Governmental immunity: Has a change finally come?  Clifford J. Peterson (1975) 2 W.St.U.L.Rev.
209.

1998 Main Volume

Collateral References:

Witkin, Summary (9th ed) Torts §§224, 860, 861
Cal Jur 3d Incomp §82
 Am Jur 2d Incompetent Persons §38.

Notes Of Decisions

In general 1
Construction and application   1/2 
Malpractice 4
Mental health facilities 3
Professional person in charge of facility 2

. Construction and application

Immunities for treating psychiatrists contained within Lanterman-Petris-Short Act (LPS Act) are not applicable
unless treating psychiatrist complies with requirements of LPS Act prior to releasing someone who is a danger
to himself or others. Bragg v. Valdez (App. 2 Dist. 2003) 3 Cal.Rptr.3d 804, 111 Cal.App.4th 421, rehearing
denied. Health  768

1. In general

Although campus police of the University of California at Berkeley technically were not "peace officers" within
meaning of this section, they were immune from liability for releasing psychiatric patient, who threatened to
and who subsequently killed plaintiffs' daughter, after brief confinement during which he appeared rational;
courts would not impose a duty on the officers to keep the patient confined yet denied any protection furnished
by this section immunizing those responsible for confinement. Tarasoff v. Regents of University of California
(1976) 131 Cal.Rptr. 14, 17 Cal.3d 425, 551 P.2d 334.

2. Professional person in charge of facility

Psychiatrist who authorized early release of mental patient, as "professional person in charge of facility or his
designee," was immune from liability for murder following that release. Michael E.L. v. San Diego County
(App. 4 Dist. 1986) 228 Cal.Rptr. 139, 183 Cal.App.3d 515, review denied, certiorari denied 107 S.Ct. 1603,
480 U.S. 946, 94 L.Ed.2d 790. Health  768

3. Mental health facilities

Community mental health facility and county were immune from liability for murder by patient who was
released early by psychiatrist at facility and for psychiatrist's failure to warn homicide victim of danger to her.
Michael E.L. v. San Diego County (App. 4 Dist. 1986) 228 Cal.Rptr. 139, 183 Cal.App.3d 515, review denied,
certiorari denied 107 S.Ct. 1603, 480 U.S. 946, 94 L.Ed.2d 790. Counties  146; Health  768

4. Malpractice

Due to noncompliance with Lanterman-Petris-Short Act's requirement that psychiatrist make early release
decision, neither psychiatrist nor psychologist was exempt from liability in malpractice action by patient who
alleged that he was negligently released from involuntary hospitalization under Act before end of 72-hour



treatment, and that, as consequence, he assaulted another person, resulting in patient's incarceration in state
hospitals; psychologist suspended patient's involuntary detention, and, although psychiatrist was consulted, he
did not personally observe patient before decision was made. Ford v. Norton (App. 5 Dist. 2001) 107
Cal.Rptr.2d 776, 89 Cal.App.4th 974, review denied. Health  701

§ 5155. Supplementary licenses; issuance by local entities 

     •     Historical Notes

Nothing in this part shall be construed as granting authority to local entities to issue licenses supplementary to
existing state and local licensing laws.

CREDIT(S)
(Added by Stats.1968, c. 1374, p. 2645, § 20, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5155, added by Stats.1939, c. 295, p. 1566, § 34, was repealed by Stats.1965, c. 391, p. 1631,

§ 3, and related to construction of laws.  See Welfare and Institutions Code §§ 5002, 6250, 6825.

Collateral References:

 Am Jur 2d Hospitals and Asylums §4, Incompetent Persons §33.

§ 5156. Personal property of person taken into custody; report; responsible relative defined 

     •     Historical Notes     •     Research References     •     Notes of Decisions

At the time a person is taken into custody for evaluation, or within a reasonable time thereafter, unless a
responsible relative or the guardian or conservator of the person is in possession of the person's personal
property, the person taking him into custody shall take reasonable precautions to preserve and safeguard the
personal property in the possession of or on the premises occupied by the person.  The person taking him into
custody shall then furnish to the court a report generally describing the person's property so preserved and
safeguarded and its disposition, in substantially the form set forth in Section 5211; except that if a responsible
relative or the guardian or conservator of the person is in possession of the person's property, the report shall
include only the name of the relative or guardian or conservator and the location of the property, whereupon
responsibility of the person taking him into custody for such property shall terminate.

As used in this section, "responsible relative" includes the spouse, parent, adult child, or adult brother or sister
of the person, except that it does not include the person who applied for the petition under this article.

CREDIT(S)
(Added by Stats.1969, c. 722, p. 1422, § 6.1, eff. Aug. 8, 1969, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume



Former § 5156, added by Stats.1947, c. 919, p. 2125, § 10, and repealed by Stats.1965, c. 391, p. 1631, §
3, related to treatment of persons by prayer.  See Welfare and Institutions Code § 5006.

Research References

Law Review And Journal Commentaries

Institutionalizing the rights of mental patients: Committing the Legislature.  Grant H. Morris (1974)
62 Cal.L.Rev. 957.

1998 Main Volume

Collateral References:

Cal Jur 3d Guard & C §372
 Am Jur 2d Incompetent Persons §38.

Notes Of Decisions

In general 1

1. In general

Upon involuntary detention of defendant for evaluation or treatment, pursuant to § 5150 providing therefor in
case of person who, as result of mental disorder, is danger to others or to himself or herself or is gravely
disabled, detaining officer could properly search detainee's purse to ensure that she had no razor blades or other
sharp instruments with which she could harm herself, perhaps fatally, in another suicide attempt, regardless of
whether any exigency existed, and controlled substance found therein was admissible in subsequent criminal
prosecution. People v. Triplett (App. 1 Dist. 1983) 192 Cal.Rptr. 537, 144 Cal.App.3d 283. Searches And
Seizures  39

§ 5157. Information to be given person taken into custody; contents; record of advisement 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) Each person, at the time he or she is first taken into custody under provisions of Section 5150, shall be
provided, by the person who takes such other person into custody, the following information orally.  The
information shall be in substantially the following form:

My name is ______________.

I am a ______________(peace officer, mental health professional)
 with ______________.(name of agency)
 You are not under criminal arrest, but I am taking you for examination by mental health professionals at
______________

______________.(name of facility)

You will be told your rights by the mental health staff.

If taken into custody at his or her residence, the person shall also be told the following information in
substantially the following form:



You may bring a few personal items with you which I will have to approve.  You can make a phone call and/or
leave a note to tell your friends and/or family where you have been taken.

(b) The designated facility shall keep, for each patient evaluated, a record of the advisement given pursuant to
subdivision (a) which shall include:

(1) Name of person detained for evaluation.

(2) Name and position of peace officer or mental health professional taking person into custody.

(3) Date.

(4) Whether advisement was completed.

(5) If not given or completed, the mental health professional at the facility shall either provide the information
specified in subdivision (a), or include a statement of good cause, as defined by regulations of the State
Department of Mental Health, which shall be kept with the patient's medical record.

(c) Each person admitted to a designated facility for 72-hour evaluation and treatment shall be given the
following information by admission staff at the evaluation unit.  The information shall be given orally and in
writing and in a language or modality accessible to the person.  The written information shall be available in the
person's native language or the language which is the person's principal means of communication.  The
information shall be in substantially the following form:

My name is ______________.

My position here is ______________.

You are being placed into the psychiatric unit because it is our professional opinion that as a result of mental
disorder, you are likely to:

(check applicable)

 harm yourself ______

 harm someone else ______

 be unable to take care of your own

    food, clothing, and housing needs ______

We feel this is true because

______________

(herewith a listing of the facts upon which the allegation of dangerous or gravely disabled due to mental
disorder is based, including pertinent facts arising from the admission interview.)

You will be held on the ward for a period up to 72 hours.

This does not include weekends or holidays.

Your 72-hour period will begin ______________(day and time.)         

During these 72 hours you will be evaluated by the hospital staff, and you may be given treatment, including
medications.  It is possible for you to be released before the end of the 72 hours.  But if the staff decides that
you need continued treatment you can be held for a longer period of time.  If you are held longer than 72 hours
you have the right to a lawyer and a qualified interpreter and a hearing before a judge.  If you are unable to pay
for the lawyer, then one will be provided free.



(d) For each patient admitted for 72-hour evaluation and treatment, the facility shall keep with the patient's
medical record a record of the advisement given pursuant to subdivision (c) which shall include:

(1) Name of person performing advisement.

(2) Date.

(3) Whether advisement was completed.

(4) If not completed, a statement of good cause.

If the advisement was not completed at admission, the advisement process shall be continued on the ward until
completed.  A record of the matters prescribed by subdivisions (a), (b), and (c) shall be kept with the patient's
medical record.

CREDIT(S)
(Added by Stats.1977, c. 1021, p. 3058, § 1.  Amended by Stats.1979, c. 373, p. 1394, § 362.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1979 amendment substituted in subd.(b)(5) "State Department of Mental Health" for "State

Department of Health".

Research References

Cross References

Preparation of forms by department of mental health, see Welfare and Institutions Code § 5325.

Law Review And Journal Commentaries

Study of involuntary civil commitment in Los Angeles.  Ingo Keilitz, W. Lawrence Fitch and
Bradley D. McGraw (1984) 14 Sw.U.L.Rev. 241.

1998 Main Volume

Collateral References:

 Cal Digest of Official Reports 3d Series, Incompetent Persons §§3 et seq.
 Am Jur 2d Incompetent Persons §§35 et seq.

Notes Of Decisions

Facility, 72-hour 1

1. Facility, 72-hour

Public hospital was not liable, under §§ 1983, for violation of patient's Fourth Amendment right to be free from
unreasonable seizures which allegedly occurred when she was detained, without full protections required by
state statutes, for psychiatric evaluation; sheriff deputy, and not hospital employees, made decision to detain
patient, and hospital, which was not "facility for 72-hour treatment and evaluation," was not subject to state
statutory requirements. Harvey v. Alameda County Medical Center, N.D.Cal.2003, 280 F.Supp.2d 960,



affirmed 123 Fed.Appx. 823, 2005 WL 662645. Civil Rights  1351(6)

Article 1.5. Detention Of Inebriates For Evaluation And Treatment

§ 5170. Dangerous or gravely disabled person; taking into civil protective custody 

     •     Historical Notes     •     Research References     •     Notes of Decisions

When any person is a danger to others, or to himself, or gravely disabled as a result of inebriation, a peace
officer, member of the attending staff, as defined by regulation, of an evaluation facility designated by the
county, or other person designated by the county may, upon reasonable cause, take, or cause to be taken, the
person into civil protective custody and place him in a facility designated by the county and approved by the
State Department of Alcohol and Drug Abuse as a facility for 72-hour treatment and evaluation of inebriates.

CREDIT(S)
(Added by Stats.1969, c. 1472, p. 3015, § 2.  Amended by Stats.1970, c. 516, p. 1006, § 8; Stats.1970, c. 1627,
p. 3441, § 11; Stats.1971, c. 1593, p. 3338,§ 369; Stats.1971, c. 1581, p. 3189, § 2; Stats.1973, c. 142, p. 416, §
69, eff. June 30, 1973, operative July 1, 1973; Stats.1977, c. 1252, p. 4568, § 555, operative July 1, 1978;
Stats.1978, c. 429, p. 1453, § 204, eff. July 17, 1978, operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1970 amendment by c. 1627 substituted "gravely disabled" for "greatly disabled".
Subordination of legislation by Stats.1970, c. 516, to other 1970 legislation, see Historical and Statutory

Notes under Welfare and Institutions Code § 885.
Effect of amendment of section by two or more acts at the same session of the legislature, see

Government Code § 9605.
The 1971 amendment by c. 1581 inserted the words "civil protective" before the word "custody" and

deleted a second paragraph which required an application in writing setting out circumstances under
which the inebriate's condition was called to the attention of the officer who took him into custody.

Subordination of amendment by Stats.1971, c. 1593, p. 3209, to other 1971 legislation affecting this
section, see Historical and Statutory Notes under Welfare and Institutions Code § 20.

The 1973 amendment substituted "State Department of Health" (now "State Department of Alcohol and
Drug Abuse") for "State Department of Mental Hygiene".

The 1977 amendment substituted "State Department of Mental Health" (now "State Department of
Alcohol and Drug Abuse") for "State Department of Health".

The 1978 amendment substituted "State Department of Alcohol and Drug Abuse" for "State Department
of Mental Health".

Research References

Cross References

Peace officer defined, see Penal Code §§ 7, 830 et seq.

Law Review And Journal Commentaries



Civil commitment of mentally ill in California: Lanterman-Petris-Short Act. (1974) 7
Loy.L.A.L.Rev. 93.

Civil liability for furnishing liquor. (1974) 5 Pac.L.J. 186.
Decriminalization and beyond: Public inebriety in Los Angeles county.  Greta B. Stevens (1981) 3

Whittier L.Rev. 55.
Public inebriate: Sociological solution to penal problem. (1977) 9 U.West L.A.L.Rev. 49.
Public inebriate and the police in California.  Peter Goodman, editor Richard Idell. (1975) 5 Golden

Gate U.L.Rev. 259.
Release on parole of the chronic alcoholic offender. (1982) 18 Cal.W.L.Rev. 393.
Role of counsel in civil commitment proceeding. Thomas R. Litwack (1974) 62 Cal.L.Rev. 816.
Taking the public inebriate out of California's criminal justice system: Problems in law and

medicine. (1974) 7 U.C.Davis L.Rev. 539.
1998 Main Volume

Collateral References:

Witkin, Summary (9th ed) Torts §161
Witkin & Epstein, Criminal Law (2d ed) §875
Witkin, Procedure (4th ed) Actions §§14, 37
Cal Jur 3d Crim L §1963; Incomp §83
 Am Jur 2d Incompetent Persons §35, Intoxicating Liquors §§35, 266.
Validity, construction and effect of Uniform Alcoholism and Intoxication Treatment Act.  85 ALR3d

701.

Notes Of Decisions

In general 2
Special proceedings 3
Validity 1

1. Validity

Provision of this section authorizing establishment of detoxification facilities by means of which certain
violators of Pen.C. § 647 governing public intoxication could be diverted out of criminal process into a
therapeutic setting did not constitute a denial of equal protection on ground that existence of detoxification
center in defendant's case depended on financial ability of county to pay for its establishment and maintenance,
where there was no evidence that defendant was deprived of opportunity for treatment in a detoxification center
by reason of county's lack of wealth, and it may well have been that county did not have a detoxification center
for precise reasons which, under statutory scheme, authorized county authorities to decide against one. People
v. McNaught (App. 2 Dist. 1973) 107 Cal.Rptr. 566, 31 Cal.App.3d 599. Chemical Dependents  2;
Constitutional Law  3823

2. In general

Equal protection was not denied to those who, when apprehended for intoxication in a public place, could not
be accommodated, for lack of space, in detoxification facility operated under program of civil protective
custody for inebriates, since there was no singling out or discrimination and each violator was sent to the civil
facility if space for him was available. Johnson v. Municipal Court, Oakland, Piedmont Judicial Dist.(App. 1
Dist. 1977) 139 Cal.Rptr. 152, 70 Cal.App.3d 761. Chemical Dependents  10; Constitutional Law 
3788

There is nothing arbitrary about criteria for establishment of facilities such as detoxification centers by means of
which certain violators of Pen.C. § 647 governing public intoxication may be diverted out of criminal process



into a therapeutic setting, inasmuch as availability of facilities depends on judgment of local authorities who,
presumably, are most familiar with local conditions. People v. McNaught (App. 2 Dist. 1973) 107 Cal.Rptr.
566, 31 Cal.App.3d 599. Chemical Dependents  22

Health & S.C. § 410 requires the reporting of a person who suffers from episodes of marked confusion when
such person is diagnosed as "a case of a disorder characterized by lapses of consciousness" within the definition
of such disorder provided in 17 Cal.Adm. Code 2572. 58 Op.Atty.Gen. 338, 5-30-75.

3. Special proceedings

"Special proceedings" subject to summary judgment unless inconsistent therewith or specifically provided in
the special proceeding statutes include certiorari, mandamus, prohibition, contempt, enforcement of liens,
arbitration proceedings, dissolution of corporations, probate of wills and administration of decedents' estates,
guardianship, adoption, conservatorship proceedings against insolvent insurance companies, commitment
proceedings for mentally disordered persons, alcoholics, and users of controlled substances, judicial
commitment of narcotic addicts, judicial commitment of developmentally disabled persons, juvenile court
placement of dependent children, mentally disordered or developmentally disabled minors, and conservatorship
proceedings for gravely disabled persons. Bagration v. Superior Court (App. 2 Dist. 2003) 3 Cal.Rptr.3d 292,
110 Cal.App.4th 1677, review denied. Judgment  180

§ 5170.1. Treatment and evaluation facilities; inclusions 

A 72-hour treatment and evaluation facility shall include one or more of the following:

(1) A screening, evaluation, and referral facility which may be accomplished by a mobile crisis unit, first aid
station or ambulatory detoxification unit;

(2) A detoxification facility for alcoholic and acutely intoxicated persons.

(3) An alcohol recovery house.

CREDIT(S)
(Added by Stats.1974, c. 1024, p. 2222, § 1, eff. Sept. 23, 1974.)

1998 Main Volume

Collateral References:

Cal Jur 3d Incomp §83

§ 5170.3. Evaluation facility; application 

Such evaluation facility shall require an application in writing stating the circumstances under which the
person's condition was called to the attention of the officer, member of the attending staff, or other designated
person, and stating that the officer, member of the attending staff, or other designated person believes as a result
of his personal observations that the person is, as a result of inebriation, a danger to others, or to himself, or
gravely disabled or has violated subdivision (f) of Section 647 of the Penal Code.

CREDIT(S)
(Added by Stats.1971, c. 1581, p. 3189, § 3.)

1998 Main Volume

Collateral References:

Cal Jur 3d Incomp §84



§ 5170.5. Right to make telephone calls 

     •     Historical Notes

Any person placed in an evaluation facility has, immediately after he is taken to an evaluation facility and
except where physically impossible, no later than three hours after he is placed in such facility or taken to such
unit, the right to make, at his own expense, at least two completed telephone calls.  If the person placed in the
evaluation facility does not have money upon him with which to make such calls, he shall be allowed free at
least two completed local toll free or collect telephone calls.

CREDIT(S)
(Added by Stats.1971, c. 1581, p. 3189, § 4.  Amended by Stats.1974, c. 1024, p. 2223, § 2, eff. Sept. 23, 1974.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1974 amendment inserted the words "or taken to such unit" following "facility"; deleted

requirement of making calls "in the presence of a public officer or employee"; and added the last
sentence.

1998 Main Volume

Collateral References:

Cal Jur 3d Incomp §83

§ 5170.7. Release upon request; determination 

     •     Historical Notes

A person who requests to be released from the facility before 72 hours have elapsed shall be released only if the
psychiatrist directly responsible for the person's treatment believes, as a result of his or her personal
observations, that the person is not a danger to others, or to himself or herself.  If any other professional person
who is authorized to release the person, believes the person should be released before 72 hours have elapsed,
and the psychiatrist directly responsible for the person's treatment objects, the matter shall be referred to the
medical director of the facility for the final decision.  However, if the medical director is not a psychiatrist, he
or she shall appoint a designee who is a psychiatrist.  If the matter is referred, the person shall be released
before 72 hours have elapsed only if the psychiatrist making the final decision believes, as a result of his or her
personal observations, that the person is not a danger to others, or to himself or herself.

CREDIT(S)
(Added by Stats.1971, c. 1581, p. 3190, § 5.  Amended by Stats.1985, c. 1288, § 4, eff. Sept. 30, 1985.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Stats.1985, c. 1288, rewrote the section, which had read:
"A person who requests to be released from such facility before 72 hours have elapsed shall be released



if the professional person in charge of the facility determines the person is not a danger to others, or
to himself."

1998 Main Volume

Collateral References:

Cal Jur 3d Incomp §85

§ 5171. Detention for evaluation; services provided 

     •     Historical Notes     •     Research References

If the facility for 72-hour treatment and evaluation of inebriates admits the person, it may detain him for
evaluation and detoxification treatment, and such other treatment as may be indicated, for a period not to
exceed 72 hours.  Saturdays, Sundays and holidays shall be included for the purpose of calculating the 72-hour
period.  However, a person may voluntarily remain in such facility for more than 72 hours if the professional
person in charge of the facility determines the person is in need of and may benefit from further treatment and
care, provided any person who is taken or caused to be taken to the facility shall have priority for available
treatment and care over a person who has voluntarily remained in a facility for more than 72 hours.

If in the judgment of the professional person in charge of the facility providing evaluation and treatment, the
person can be properly served without being detained, he shall be provided evaluation, detoxification treatment
or other treatment, crisis intervention, or other inpatient or outpatient services on a voluntary basis.

CREDIT(S)
(Added by Stats.1969, c. 1472, p. 3016, § 2.  Amended by Stats.1971, c. 1581, p. 3190, § 6.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1971, amendment included Saturdays, Sundays, and holidays as part of the 72 hour period, and

added the second sentence in the first paragraph.

Research References

Law Review And Journal Commentaries

Commitment of individuals found incompetent to stand trial; California's new scheme.  Marjory
Winston Parker (1975) 6 Pac.L.J. 484.

Decriminalization and beyond: Public inebriety in Los Angeles county.  Greta B. Stevens (1981) 3
Whittier L.Rev. 55.

Public inebriate and the police in California.  Peter Goodman, editor Richard Idell. (1975) 5 Golden
Gate U.L.Rev. 259.

1998 Main Volume

Collateral References:

Witkin, Procedure (4th ed) Actions §37
Cal Jur 3d Incomp §85
 Am Jur 2d Incompetent Persons §35.
Validity, construction and effect of Uniform Alcoholism and Intoxication Treatment Act.  85 ALR3d



701.

§ 5172. Evaluation; treatment and care; release or other disposition 

     •     Historical Notes     •     Notes of Decisions

Each person admitted to a facility for 72-hour treatment and evaluation under the provisions of this article shall
receive an evaluation as soon after he or she is admitted as possible and shall receive whatever treatment and
care his or her condition requires for the full period that he or she is held.  The person shall be released before
72 hours have elapsed only if, the psychiatrist directly responsible for the person's treatment believes, as a result
of his or her personal observations, that the person no longer requires evaluation or treatment.  If any other
professional person who is authorized to release the person, believes the person should be released before 72
hours have elapsed, and the psychiatrist directly responsible for the person's treatment objects, the matter shall
be referred to the medical director of the facility for the final decision.  However, if the medical director is not a
psychiatrist, he or she shall appoint a designee who is a psychiatrist.  If the matter is referred, the person shall
be released before 72 hours have elapsed only if the psychiatrist making the final decision believes, as a result
of his or her personal observations, that the person no longer requires evaluation or treatment.

Persons who have been detained for evaluation and treatment shall be released, referred for further care and
treatment on a voluntary basis, or, if the person, as a result of impairment by chronic alcoholism, is a danger to
others or to himself or herself, or gravely disabled, he or she may be certified for intensive treatment, or a
conservator or temporary conservator shall be appointed for him or her pursuant to this part as required.

CREDIT(S)
(Added by Stats.1969, c. 1472, p. 3016, § 2.  Amended by Stats.1971, c. 1443, p. 2848, § 1; Stats.1985, c. 1288,
§ 5, eff. Sept. 30, 1985.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1971 amendment rewrote the second paragraph which originally read:
"Persons who have been detained for evaluation and treatment shall be released, and may be referred for

further care and treatment on a voluntary basis.  If such a person could also have been detained
under Article 1 (commencing with Section 5150) of this chapter, he may be deemed to have been
detained under that article, and certified for intensive treatment or recommended for conservatorship
pursuant to this part as required."

Stats.1985, c. 1288, rewrote the section, which had read:
"Each person admitted to a facility for 72-hour treatment and evaluation under the provisions of this

article shall receive an evaluation as soon after he is admitted as possible and shall receive such
treatment and care as his condition requires for the full period that he is held.  Such person shall be
released before 72 hours have elapsed if, in the opinion of the professional person in charge of the
facility, the person no longer requires evaluation or treatment.

"Persons who have been detained for evaluation and treatment shall be released, referred for further care
and treatment on a voluntary basis, or, if the person, as a result of impairment by chronic alcoholism,
is a danger to others or to himself, or gravely disabled, he may be certified for intensive treatment, or
a conservator or temporary conservator shall be appointed for him pursuant to this part as required."

1998 Main Volume

Collateral References:

Witkin, Procedure (4th ed) Actions §37



Cal Jur 3d Incomp §86
 Am Jur 2d Incompetent Persons §35.

Notes Of Decisions

In general 1
False imprisonment 2

1. In general

An adjudication that two medical examiners were called as witnesses and testified and made certificate in an
investigation as to sanity, as required by former Pol.C. §§ 2169, 2170, was conclusive as to such facts. In re
Scott (App. 3 Dist. 1922) 56 Cal.App. 151, 204 P. 568. Mental Health  14.1

A judge may order medical examiners and alleged mentally ill person to appear before him even though no
hearing has been demanded. 37 Op.Atty.Gen. 39.

Doctor-patient privilege may not be invoked to preclude testimony of court appointed doctors who examined
alleged mentally ill person. 35 Op.Atty.Gen. 226.

Under former § 5564 (repealed), which related to hearings in connection with commitment of mentally ill
persons and providing that witness fees should be paid as in criminal cases, the amount of fees to be allowed
medical examiners was to be determined by the judge of the superior court in each case. 2 Op.Atty.Gen. 195.

2. False imprisonment

That doctors signed statutory certificates, before plaintiff's commitment as insane person, allegedly without
making observation or physical examination did not make them liable for false imprisonment, since former §
5564 did not require "physical examination" and, in any event, such term included even patients' statements of
present feelings and pain. Baer v. Smith (App. 3 Dist. 1945) 68 Cal.App.2d 716, 157 P.2d 646. False
Imprisonment  5

§ 5172.1. Voluntary application by inebriate for admission 

Any person who is a danger to others, or to himself, or gravely disabled as a result of inebriation, may
voluntarily apply for admission to a 72-hour evaluation and detoxification treatment facility for inebriates.

CREDIT(S)
(Added by Stats.1971, c. 1581, p. 3190, § 7.)

1998 Main Volume

Collateral References:

Cal Jur 3d Incomp §84

§ 5173. Exemption from liability 

     •     Historical Notes     •     Research References

(a) Notwithstanding Section 5113, if the provisions of Section 5170.7 or 5172 have been met, the professional
person in charge of the facility providing 72-hour treatment and evaluation, the medical director of the facility
or his or her designee described in Sections 5170.7 and 5172, and the psychiatrist directly responsible for the
person's treatment shall not be held civilly or criminally liable for any action by a person released before the



end of 72 hours pursuant to this article.

(b) The professional person in charge of the facility providing 72-hour treatment and evaluation, the medical
director of the facility or his or her designee described in Sections 5170.7 and 5172, and the psychiatrist directly
responsible for the person's treatment shall not be held civilly or criminally liable for any action by a person
released at the end of the 72 hours pursuant to this article.

(c) The peace officer responsible for the detainment of the person shall not be civilly or criminally liable for any
action by a person released at or before the end of the 72 hours pursuant to this article.

CREDIT(S)
(Added by Stats.1969, c. 1472, p. 3016, § 2.  Amended by Stats.1985, c. 1288, § 6, eff. Sept. 30, 1985.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Stats.1985, c. 1288 rewrote the section, which had read:
"The professional person in charge of the facility providing 72-hour treatment and evaluation, and the

peace officer responsible for the detainment of the person shall not be held civilly or criminally
liable for any action by a person released at or before the end of 72 hours pursuant to this article."

Research References

Cross References

Determinations according to law, public employees' exemption from liability, see Government Code
§ 856.

Liability for excessive detention, see Welfare and Institutions Code §§ 5259.1, 5265.
Liability for false application, see Welfare and Institutions Code § 5203.
Similar provisions, see Welfare and Institutions Code §§ 5113, 5154, 5259.3, 5267, 5278, 5306.
1998 Main Volume

§ 5174. Funding 

     •     Historical Notes     •     Research References

It is the intent of the Legislature (a) that facilities for 72-hour treatment and evaluation of inebriates be subject
to state funding under Part 2 (commencing with Section 5600) of this division only if they provide screening,
evaluation and referral services and have available medical services in the facility or by referral agreement with
an appropriate medical facility, and would normally be considered an integral part of a community health
program; (b) that state reimbursement under Part 2 (commencing with Section 5600) for such 72-hour facilities
and intensive treatment facilities, under this article shall not be included as priority funding as are
reimbursements for other county expenditures under this part for involuntary treatment services, but may be
provided on the basis of new and expanded services if funds for new and expanded services are available; that
while facilities receiving funds from other sources may, if eligible for funding under this division, be designated
as 72-hour facilities, or intensive treatment facilities for the purposes of this article, funding of such facilities
under this division shall not be substituted for such previous funding.

No 72-hour facility, or intensive treatment facility for the purposes of this article shall be eligible for funding
under Part 2 (commencing with Section 5600) of this division until approved by the Director of Alcohol and



Drug Abuse in accordance with standards established by the State Department of Alcohol and Drug Abuse in
regulations adopted pursuant to this part.  To the maximum extent possible, each county shall utilize services
provided for inebriates and persons impaired by chronic alcoholism by federal and other funds presently used
for such services, including federal and other funds made available to the State Department of Rehabilitation
and the State Department of Alcohol and Drug Abuse.  McAteer funds shall not be utilized for the purposes of
the 72-hour involuntary holding program as outlined in this chapter.

CREDIT(S)
(Added by Stats.1969, c. 1472, p. 3016, § 2.  Amended by Stats.1971, c. 1443, p. 2848, § 2; Stats.1971, c. 1593,
p. 3338, § 370; Stats.1971, c. 1581, p. 3190, § 8; Stats.1973, c. 142, p. 416, § 70, eff. June 30, 1973, operative
July 1, 1973; Stats.1973, c. 1212, p. 2836, § 326; Stats.1974, c. 1024, p. 2223, § 3, eff. Sept. 23, 1974;
Stats.1977, c. 1252, p. 4568, § 556, operative July 1, 1978; Stats.1978, c. 429, p. 1453, § 205, eff. July 17, 1978,
operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1971 amendment by c. 1581 rewrote the section, which previously read:
"It is the intent of the Legislature that facilities for 72-hour treatment and evaluation of inebriates be

subject to state funding under Part 2 (commencing with Section 5600) of this division only if they
primarily provide medical services and would normally be considered an integral part of a
community health program.  Services provided under this act shall not be included in Priority 1
funding under the Short-Doyle program.  While facilities previously receiving funds from other
sources may be designated as facilities for 72-hour treatment and evaluation of inebriates, it is
intended that they continue such previous funding.  McAteer funds or facilities shall not be utilized
for the purposes of the 72-hour involuntary holding program as outlined in this chapter.

"To this end, no facility for 72-hour treatment and evaluation of inebriates shall be eligible for funding
under Part 2 (commencing with section 5600) of this division until approved by the Director of
Mental Hygiene."

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

Subordination of amendment by Stats.1971, c. 1593, p. 3338, to other 1971 legislation affecting this
section, see Historical and Statutory Notes under Welfare and Institutions Code § 20.

The 1973 amendment by c. 142 substituted in the first sentence of the second paragraph "Director of
Health" for "Director of Mental Hygiene" and "State Department of Health" for "Department of
Mental Hygiene".

The 1973 amendment by c. 1212, amending c. 142, substituted in the second sentence of the second
paragraph "State Department of Health" for "State Department of Social Welfare".

The 1974 amendment substituted in the first paragraph "provide screening, evaluation and referral
services and have available medical services in the facility or by referral agreement with an
appropriate medical facility, and would normally be considered an integral part of a community
health program" for "primarily provide medical services and would normally be considered an
integral part of a community health program".

The 1977 amendment substituted in the first sentence of the second paragraph "Director of Mental
Health" for "Director of Health" and "State Department of Mental Health" for "State Department of
Health"; and substituted in the second sentence of the second paragraph "State Department of
Mental Health" for "State Department of Health".

The 1978 amendment substituted in the first sentence of the second paragraph "Director of Alcohol and
Drug Abuse" for "Director of Mental Health" and "State Department of Alcohol and Drug Abuse"
for "State Department of Mental Health"; and substituted in the second sentence of the second



paragraph "State Department of Alcohol and Drug Abuse" for "State Department of Mental Health".

Research References

Law Review And Journal Commentaries

Release on parole of the chronic alcoholic offender. (1982) 18 Cal.W.L.Rev. 393.

§ 5175. Evaluation and treatment of other persons 

     •     Historical Notes

Nothing in this article shall be construed to prevent a facility designated as a facility for 72-hour evaluation and
treatment of inebriates from also being designated as a facility for 72-hour evaluation and treatment of other
persons subject to this part, including persons impaired by chronic alcoholism.

CREDIT(S)
(Added by Stats.1969, c. 1472, p. 3016, § 2.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5175, added by Stats.1945, c. 907, p. 1690, § 1, amended by Stats.1957, c. 673, p. 1873, § 1,

relating to creation of office of public guardian, was repealed by Stats.1965, c. 391, p. 1630, § 3.
See Welfare and Institutions Code § 8000.

Former § 5175, added by Stats.1965, c. 391, p. 1635, § 4 was repealed by Stats.1967, c. 1667, p. 4107, §
36.5, operative July 1, 1969.  It provided for commitment of mentally ill persons charged with the
commission of a public offense.  See Welfare and Institutions Code § 6825.

§ 5176. Counties to which article applicable; designation of facilities and capacities 

     •     Historical Notes     •     Research References

This article shall apply only to those counties wherein the board of supervisors has adopted a resolution stating
that suitable facilities exist within the county for the care and treatment of inebriates and persons impaired by
chronic alcoholism, designating the facilities to be used as facilities for 72-hour treatment and evaluation of
inebriates and for the extensive treatment of persons impaired by chronic alcoholism, and otherwise adopting
the provisions of this article.

Each county Short-Doyle plan for a county to which this article is made applicable shall designate the specific
facility or facilities for 72-hour evaluation and detoxification treatment of inebriates and for intensive treatment
of persons impaired by chronic alcoholism and for the treatment of such persons on a voluntary basis under this
article, and shall specify the maximum number of patients that can be served at any one time by each such
facility.

CREDIT(S)
(Added by Stats.1969, c. 1472, p. 3016, § 2.  Amended by Stats.1971, c. 1443, p. 2849, § 3; Stats.1974, c. 1024,
p. 2223, § 4, eff. Sept. 23, 1974.)



Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1971 amendment inserted in the first paragraph "and persons impaired by chronic alcoholism"

following "treatment of inebriates"; and also inserted in the first paragraph "and for the extensive
treatment of persons impaired by chronic alcoholism" following "evaluation of inebriates"; and
added the second paragraph.

The 1974 amendment made no change in the text.
Former § 5176, added by Stats.1945, c. 907, p. 1690, § 1, repealed by Stats.1965, c. 391, p. 1630, § 3,

related to public administrator as public guardian.  See Welfare and Institutions Code § 8001.

Research References

Law Review And Journal Commentaries

Public inebriate and the police in California.  Peter Goodman, editor Richard Idell. (1975) 5 Golden
Gate U.L.Rev. 259.

Collateral References:

Cal Jur 3d Incomp §83

Article 2. Court-Ordered Evaluation For Mentally Disordered Persons

§ 5200. Persons who may be given evaluation; consideration of privacy and dignity 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Any person alleged, as a result of mental disorder, to be a danger to others, or to himself, or to be gravely
disabled, may be given an evaluation of his condition under a superior court order pursuant to this article.  The
provisions of this article shall be carried out with the utmost consideration for the privacy and dignity of the
person for whom a court-ordered evaluation is requested.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Operative effect of Stats.1967, c. 1667, and subordination of legislation by Stats.1967, c. 1667, to other

1967 legislation, see Historical and Statutory Notes under Welfare and Institutions Code § 5000.
Former § 5200, added by Stats.1965, c. 391, p. 1636, § 4, derived from former § 5150, Stats.1937, c.

369, p. 1132, § 5150, amended by Stats.1939, c. 295, p. 566, § 31; Stats.1955, c. 111, p. 573, § 3;
Pol.C. § 2175, added by Stats.1903, c. 364, p. 504, § 1, and which made the cost of care of an
indigent person a county charge, was repealed by Stats.1967, c. 1667, p. 4107, § 36.5, operative July



1, 1969.

Research References

Cross References

Court ordered evaluation defined, see Welfare and Institutions Code § 5008.
Examination of prisoner by physician, see Penal Code § 4011.6.
Gravely disabled, defined, see Welfare and Institutions Code § 5008.
Judicial commitment of mentally disordered persons prohibited, see Welfare and Institutions Code §

5002.
Procedures for handling mentally disordered persons charged with crime, see Welfare and

Institutions Code § 6825; Penal Code §§ 1026 et seq., 1367 et seq.

Law Review And Journal Commentaries

Commitment of individuals found incompetent to stand trial; California's new scheme.  Marjory
Winston Parker (1975) 6 Pac.L.J. 484.

Danger of coercive psychiatry.  Thomas S. Szasz (1975) 61 A.B.A.J. 1246.
Emergency Commitment statutes.  Robert T. Roth, Melvin K. Daley, Judith Lerner (1973) 13 Santa

Clara L.Rev. 400.
Least restrictive alternative doctrine in Los Angeles county civil commitment.  Bradley D. McGraw

and Ingo Keilitz (1984) 6 Whittier L.Rev. 35.
Least restrictive treatment of mentally ill.  P. Browning Hoffman and Lawrence L. Foust (1977) 14

San Diego L.Rev. 1100.
Mental health professionals as civil commitment hearing officers: Procedural due process problems.

(1984) 17 U.C.Davis L.Rev. 653.
Right to counsel at commitment hearing. (1967) 14 UCLA L.Rev. 854.
Role of counsel in civil commitment proceeding. Thomas R. Litwack (1974) 62 Cal.L.Rev. 816.
Sex-based discrimination in the mental institutionalization of women. Robert T. Roth and Judith

Lerner (1974) 62 Cal.L.Rev. 789.
Study of involuntary civil commitment in Los Angeles.  Ingo Keilitz, W. Lawrence Fitch and

Bradley D. McGraw (1984) 14 Sw.U.L.Rev. 241.
1998 Main Volume

Collateral References:

Witkin, Procedure (4th ed) Actions §30
Witkin, Procedure (4th ed) Courts §215
B-W Cal Civil Practice: Procedure §4:30
Cal Jur 3d Incomp §90
 Cal Digest of Official Reports 3d Series Incompetent Persons §§3, 4.
 Am Jur 2d Incompetent Persons §§33 et seq., 39.
Necessity and sufficiency of statements informing one under investigation for involuntary

commitment of right to remain silent.  23 ALR4th 563.

Notes Of Decisions

In general 1
Evidence 3
Venue 2



1. In general

Purpose of proceeding to determine whether person is mentally ill is not to determine whether such person is
incapable of caring for his property or transacting business or understanding nature or effects of his acts, but
rather to determine whether person is in such mental condition as to justify state in depriving him of his
personal liberty and affording him, if it is found needed, benefit of proper care and remedial aid. Hsu v. Mt.
Zion Hospital (App. 1 Dist. 1968) 66 Cal.Rptr. 659, 259 Cal.App.2d 562. Mental Health  31

Right of privacy is recognized in California as justiciable right. Schwartz v. Thiele (App. 2 Dist. 1966) 51
Cal.Rptr. 767, 242 Cal.App.2d 799. Torts  330

The restraint and treatment of persons who are mentally ill is matter of public concern. Schwartz v. Thiele
(App. 2 Dist. 1966) 51 Cal.Rptr. 767, 242 Cal.App.2d 799. Mental Health  1

The confinement referred to in former §§ 5000 to 5189, relating to mentally irresponsible persons, was
confinement under order of court. Riggins v. Riggins (App. 2 Dist. 1956) 139 Cal.App.2d 712, 294 P.2d 751.

Former § 5550 dealing with mentally ill and insane persons and describing the propensity for danger to
themselves or others as resulting from a mental condition and former § 7050 et seq. which related to defective
or psychopathic delinquents and described such propensity as resulting from delinquency of one who was
mentally defective or psychopathic made a clear distinction between insane persons and psychopathic
delinquents. People v. Jensen (1954) 43 Cal.2d 572, 275 P.2d 25. Mental Health  450

An adjudication under former § 5150 which defined a mentally ill person as one whose mental condition was
such that he was in need of treatment, supervision, care, or restraint, or was dangerous to himself, or to the
person or property of others, might be entirely unrelated to the question of the criminal responsibility of one
adjudged to be a mentally ill person under such section. People v. Jackson (App. 1951) 105 Cal.App.2d 811,
234 P.2d 261. Criminal Law  48

Persons suffering harmless chronic mental unsoundness and nonpsychotic senile persons needing care,
treatment and supervision outside family home were subject to commitment procedures provided in former §
5000 et seq. 34 Op.Atty.Gen. 313.

Under Pen.C. § 2684, where a convict in a state penitentiary had been transferred to a state hospital for the
insane upon the expiration of his sentence, his further detention became unlawful although he continued to be
insane, the superintendent of the hospital had duty not to release him but to immediately institute proceedings to
have the prisoner's sanity legally determined. 5 Op.Atty.Gen. 251.

2. Venue

Petition for commitment of a mentally ill person as contemplated by former § 5551 could be filed in the
superior court of the county in which the person was physically present, even though it is not the county where
he resides. 45 Op.Atty.Gen. 134, 5-20-65.

Under former § 5551 which required that petition for examination of mentally ill person be filed in county
which the alleged mentally ill person "is in," requirement was satisfied if person was resident in the county in
which petition was filed, although person was physically present in another county. 37 Op.Atty.Gen. 39.

3. Evidence

Where much of patient's behavior, observed and described, and her testimony in her own behalf at trial were
such that knowledge of a psychiatrist was unnecessary to characterize patient as mentally ill, evidence sustained
verdict of mental illness. In re People in Interest of Booth (App. 3 Dist. 1963) 27 Cal.Rptr. 838, 212 Cal.App.2d
234. Mechanics' Liens  12

Testimony of certified psychiatrist that patient had schizophrenic reaction, needed supervision, care, treatment
and restraint in a hospital for mentally ill, and that condition would become worse if untreated was sufficient to



sustain verdict of mental illness. In re People in Interest of Booth (App. 3 Dist. 1963) 27 Cal.Rptr. 838, 212
Cal.App.2d 234. Mental Health  10.1

§ 5201. Petition by individual 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Any individual may apply to the person or agency designated by the county for a petition alleging that there is
in the county a person who is, as a result of mental disorder a danger to others, or to himself, or is gravely
disabled, and requesting that an evaluation of the person's condition be made.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Operative effect of Stats.1967, c. 1667, and subordination of legislation by Stats.1967, c. 1667, to other

1967 legislation, see Historical and Statutory Notes under Welfare and Institutions Code § 5000.
Former § 5201, added by Stats.1965, c. 391, p. 1636, § 4, amended by Stats.1967, c. 825, p. 2250, § 1,

and derived from former § 5151, Stats.1937, c. 369, p. 1132, § 5151, amended by Stats.1939, c. 295,
p. 1566, § 32; Stats.1955, c. 1121, p. 2115, § 1; Pol.C. § 2175, added by Stats.1903, c. 364, p. 504, §
1, relating to charges for indigent patients, was repealed by Stats.1968, c. 1374, p. 2645, § 21,
operative July 1, 1969.

Former § 5201 was also repealed by Stats.1967, c. 1667, p. 4107, § 36.5, operative July 1, 1969.
However, under the provisions of Stats.1967, c. 1667, p. 4188, § 50, the amendment of § 5021 by
Stats.1967, c. 825, p. 2250, § 1, prevailed over that act.  See Historical and Statutory Notes under
Welfare and Institutions Code § 5000.

Section 5 of Stats.1967, c. 825, p. 2251, provided:
"Sections 3 and 4 of this act shall take effect only if Assembly Bill No. 1221 is enacted by the

Legislature at its 1967 Regular Session [A.B.1221 was not enacted during the 1967 Regular
Session], and, in such case, shall become operative on July 1, 1968, at which time Sections 5201 and
5252 of the Welfare and Institutions Code as amended by Sections 1 and 2 of this act are repealed."

Derivation: Former § 5551, added by Stats.1965, c. 391, p. 1654, § 5.
Former § 5047, added by Stats.1939, c. 295, p. 1551, § 4, amended by Stats.1947, c. 952, p. 2221, § 3;

Stats.1949, c. 788, p. 1527, § 1; Stats.1951, c. 418, p. 1395, § 1.

Research References

Law Review And Journal Commentaries

Hearsay bases of psychiatric opinion testimony. (1977) 51 S.Cal.L.Rev. 129.
Mental health professionals as civil commitment hearing officers: Procedural due process problems.

(1984) 17 U.C.Davis L.Rev. 653.
The mentally disordered offenders law: The legislature responds to People v. Anzalone.  M. R.

Carrillo-Heian, 31 McGeroge L.Rev. 276 (2000).
1998 Main Volume



Collateral References:

B-W Cal Civil Practice: Probate and Trust Proceedings §30:4
Cal Jur 3d Incomp §90
 Am Jur 2d Incompetent Persons §§33 et seq., 39.

Notes Of Decisions

In general 1

1. In general

Even assuming that defendants knew that their brother, who fired fatal shot and who was being cared for by
defendants, was suffering from psychosis which created impression that usual and ordinary activities of other
persons constituted threat to brother's existence, in addition to their knowledge that brother had high powered
rifle, in absence of ultimate facts warranting reasonable assumption that brother was at least sufficiently
dangerous to himself or others so that petition for evaluation of commitment would have been granted,
defendants' assumption of care for brother could not render defendants liable, on basis they should have
foreseen likelihood of injury to others, for brother's fatal shooting of motorist who had driven onto defendants'
driveway to effectuate north to south change in travel. Alva v. Cook (App. 2 Dist. 1975) 123 Cal.Rptr. 166, 49
Cal.App.3d 899. Mental Health  414

Proceedings to have a person adjudged insane and incompetent are adversary in their nature. McClenahan v.
Howard (App. 1 Dist. 1920) 50 Cal.App. 309, 195 P. 68. Mental Health  121.1

§ 5202. Pre-petition screening; report of findings 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The person or agency designated by the county shall prepare the petition and all other forms required in the
proceeding, and shall be responsible for filing the petition.  Before filing the petition, the person or agency
designated by the county shall request the person or agency designated by the county and approved by the State
Department of Mental Health to provide prepetition screening to determine whether there is probable cause to
believe the allegations.  The person or agency providing prepetition screening shall conduct a reasonable
investigation of the allegations and make a reasonable effort to personally interview the subject of the petition.
The screening shall also determine whether the person will agree voluntarily to receive crisis intervention
services or an evaluation in his own home or in a facility designated by the county and approved by the State
Department of Mental Health.  Following prepetition screening, the person or agency designated by the county
shall file the petition if satisfied that there is probable cause to believe that the person is, as a result of mental
disorder, a danger to others, or to himself or herself, or gravely disabled, and that the person will not voluntarily
receive evaluation or crisis intervention.

If the petition is filed, it shall be accompanied by a report containing the findings of the person or agency
designated by the county to provide prepetition screening.  The prepetition screening report submitted to the
superior court shall be confidential and shall be subject to the provisions of Section 5328.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.  Amended by Stats.1968, c. 1374, p. 2645,
§ 22, operative July 1, 1969; Stats.1971, c. 1593, p. 3339, § 371, operative July 1, 1973; Stats.1977, c. 1252, p.
4569, § 557, operative July 1, 1978; Stats.1980, c. 1169, p. 3935, § 1.)



Historical Notes

Historical And Statutory Notes

1998 Main Volume
Operative effect of Stats.1967, c. 1667, and subordination of legislation by Stats.1967, c. 1667, to other

1967 legislation, see Historical and Statutory Notes under Welfare and Institutions Code § 5000.
The 1968 amendment inserted in the second and fourth sentences of the first paragraph "and approved

by the State Department of Mental Hygiene" (now "State Department of Mental Health");
substituted in the fourth sentence of the first paragraph "crisis intervention services" for
"professional counseling services"; and substituted in the last sentence of the first paragraph "crisis
intervention" for "professional counseling".

The 1971 amendment substituted "State Department of Health" for "State Department of Mental
Hygiene".

The 1977 amendment substituted "State Department of Mental Health" for "State Department of
Health".

The 1980 amendment inserted the third sentence of the first paragraph; and inserted in the final sentence
of the first paragraph "or herself" following "himself".

Former § 5202, added by Stats.1965, c. 391, p. 1636, § 4, derived from former § 5152, Stats.1937, c.
369, p. 1132, § 5152, amended by Stats.1939, c. 295, p. 1566, § 33; Pol.C. § 2175, added by
Stats.1903, c. 364, p. 504, § 1, relating to costs when a person is adjudged not mentally ill, was
repealed by Stats.1967, c. 1667, p. 4107, § 36.5, operative July 1, 1969.

Derivation: Former § 5047, added by Stats.1939, c. 295, p. 1551, § 4, amended by Stats.1947, c. 952, p.
2221, § 3, Stats.1949, c. 788, p. 1527, § 1; Stats.1951, c. 418, p. 1395, § 1.

Former § 5551, added by Stats.1965, c. 391, p. 1654, § 5.

Research References

Cross References

Prepetition screening defined, see Welfare and Institutions Code § 5008.

Law Review And Journal Commentaries

Danger of coercive psychiatry.  Thomas S. Szasz (1975) 61 A.B.A.J. 1246.
Right to effective mental treatment.  Ralph Kirkland Schwitzgebel (1974) 62 Cal.L.Rev. 936.
Role of counsel in civil commitment proceeding. Thomas R. Litwack (1974) 62 Cal.L.Rev. 816.
1998 Main Volume

Collateral References:

B-W Cal Civil Practice: Probate and Trust Proceedings §30:4
Cal Jur 3d Incomp §§90, 91
 Am Jur 2d Incompetent Persons §§33 et seq., 39.

Notes Of Decisions

In general 1
Probable cause 2



1. In general

Physician's letter to counselor in mental health that stated that woman was mentally ill was not verified petition
that commenced sanity proceeding and trial court's appointment of psychiatrist to examine woman was not
authorized by law. Schwartz v. Thiele (App. 2 Dist. 1966) 51 Cal.Rptr. 767, 242 Cal.App.2d 799. Mental
Health  38

New confidentiality provisions of § 5328 do not affect proceedings under the Lanterman-Petris-Short Act as
these judicial records are public, but judicial records concerning commitment of mentally abnormal sex
offenders (§ 6454; repealed; see, now, § 4135), initial proceedings concerning wards and dependent children in
juvenile court (§ 827) and prepetition evaluation reports concerning mentally disordered under this section are
confidential. 53 Op.Atty.Gen. 25, 1-23-70.

2. Probable cause

Where third amended complaint in woman's action against physician for invasion of privacy did not allege that
physician acted without probable cause when he wrote counselor of mental health that woman was mentally ill,
district court of appeal would assume that physician had probable cause for his act. Schwartz v. Thiele (App. 2
Dist. 1966) 51 Cal.Rptr. 767, 242 Cal.App.2d 799. Torts  364

Where physician who was not woman's doctor would have been immune from civil or criminal liability if he
had, with probable cause, filed verified petition in superior court that alleged that woman was mentally ill,
physician was entitled to same immunity where, with probable cause, he sent letter to counselor of mental
health that informed counselor that woman was mentally ill. Schwartz v. Thiele (App. 2 Dist. 1966) 51
Cal.Rptr. 767, 242 Cal.App.2d 799. Torts  355

§ 5203. False application for petition; offense; civil liability 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Any individual who seeks a petition for court-ordered evaluation knowing that the person for whom the petition
is sought is not, as a result of mental disorder, a danger to himself, or to others, or gravely disabled is guilty of a
misdemeanor, and may be held liable in civil damages by the person against whom the petition was sought.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.  Amended by Stats.1969, c. 722, p. 1423,
§ 7, eff. Aug. 8, 1969, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Operative effect of Stats.1967, c. 1667, and subordination of legislation by Stats.1967, c. 1667, to other

1967 legislation, see Historical and Statutory Notes under Welfare and Institutions Code § 5000.
The 1969 amendment substituted the words "and may" for "or may" following "misdemeanor".
Derivation: Former § 5047, added by Stats.1939, c. 295, p. 1551, § 4, amended by Stats.1947, c. 952, p.

2221, § 3; Stats.1949, c. 788, p. 1527, § 1; Stats.1951, c. 418, p. 1395, § 1.
Former § 5551, added by Stats.1965, c. 391, p. 1654, § 5.

Research References



Cross References

Exemption from liability, see Welfare and Institutions Code §§ 5154, 5173, 5259.3, 5267, 5278,
5306.

Immunity of public employee making a statutory determination, see Government Code § 855.8.
Liability for excessive detention, see Welfare and Institutions Code §§ 5259.1, 5265.
1998 Main Volume

Collateral References:

Witkin, Summary (9th ed) Torts §432
B-W Cal Civil Practice: Torts §13:6
Cal Jur 3d Asslt, Etc. §322; Incomp §90
 Am Jur 2d Incompetent Persons §148, Malicious Prosecution §§17, 182.

Notes Of Decisions

In general 1
Evidence 4
Immunity 3
Right of privacy 2

1. In general

Provisions of this section relating to persons or institutions which may make a petition alleging that a person is
mentally ill without incurring liability are exceptions to cause of action and are defenses to be pleaded by
defendants, and plaintiff suing for damages for having procured her detention as an insane person was not
required to anticipate such defenses and negative them in complaint. Pulvermacher v. Los Angeles
Co-ordinating Committee for Aid to Jewish Refugees (App. 2 Dist. 1943) 61 Cal.App.2d 704, 143 P.2d 974.
False Imprisonment  20(1); Malicious Prosecution  47

2. Right of privacy

If person in good faith and for probable cause makes written statement to an agency charged with duty of
enforcement of law, designed to give such agency information upon which it can conduct an investigation, such
communication is not an invasion of right of privacy of person who is subject of the communication. Schwartz
v. Thiele (App. 2 Dist. 1966) 51 Cal.Rptr. 767, 242 Cal.App.2d 799. Torts  355

3. Immunity

Judge who was hearing divorce action and initiated steps for husband's detention under former §§ 5551 to 5553
for observation as to mental health and judge who granted authority for the detention and observation under
court supervision were immune from any alleged liability to husband under Civil Rights Act in husband's suit,
as was court bailiff who had acted at direction of judge in preparing and signing necessary petition. Haldane v.
Chagnon, C.A.9 (Cal.)1965, 345 F.2d 601. Civil Rights  1376(8)

That physician, after receiving alarming telephone call from plaintiff, informed an associate of the call, and that
associate subsequently detained plaintiff did not impose liability on physician or physician's city and county
employer on theory of false imprisonment, in absence of evidence that physician acted in bad faith or took an
active part in the detention of plaintiff. Fish v. Regents of University of Cal.(App. 1 Dist. 1966) 54 Cal.Rptr.
656, 246 Cal.App.2d 327. False Imprisonment  15(1)

Where physician who was not woman's doctor would have been immune from civil or criminal liability if he
had, with probable cause, filed verified petition in superior court that alleged that woman was mentally ill,



physician was entitled to same immunity where, with probable cause, he sent letter to counselor of mental
health that informed counselor that woman was mentally ill. Schwartz v. Thiele (App. 2 Dist. 1966) 51
Cal.Rptr. 767, 242 Cal.App.2d 799. Torts  355

Where physician had probable cause to inform counselor of mental health by letter that woman, not his patient,
was mentally ill, physician was entitled to immunity from civil damages for making of such communication.
Schwartz v. Thiele (App. 2 Dist. 1966) 51 Cal.Rptr. 767, 242 Cal.App.2d 799. Torts  355

4. Evidence

Personal and family psychiatric history of one suing for unlawful commitment was not remote to subject matter
of suit and was reasonably calculated to lead to discovery of admissible testimony, and was procurable on
deposition, even though such information might not, itself, be admissible at trial on question of plaintiff's
conduct on day of commitment. Regents of University of Cal. v. Superior Court In and For City and County of
San Francisco (App. 1 Dist. 1962) 19 Cal.Rptr. 568, 200 Cal.App.2d 787. Pretrial Procedure  174

Where statements made by doctors employed by railroad hospital concerning plaintiff's mental illness were not
communicated to anyone but plaintiff and plaintiff's brother and proceedings to commit plaintiff as mentally ill
were instituted by city and county official nearly two years later, evidence was insufficient to hold railroad
liable for alleged malicious prosecution. Brock v. Southern Pac. Co.(App. 1 Dist. 1948) 86 Cal.App.2d 182, 195
P.2d 66. Malicious Prosecution  64(1)

§ 5204. Petition; contents 
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The petition for a court-ordered evaluation shall contain the following:

(a) The name and address of the petitioner and his interest in the case.

(b) The name of the person alleged, as a result of mental disorder, to be a danger to others, or to himself, or to
be gravely disabled, and, if known to the petitioner, the address, age, sex, marital status, and occupation of the
person.

(c) The facts upon which the allegations of the petition are based.

(d) The name of, as a respondent thereto, every person known or believed by the petitioner to be legally
responsible for the care, support, and maintenance of the person alleged, as a result of mental disorder, to be a
danger to others, or to himself, or to be gravely disabled, and the address of each such person, if known to the
petitioner.

(e) Such other information as the court may require.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.)
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Historical And Statutory Notes
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1967 legislation, see Historical and Statutory Notes under Welfare and Institutions Code § 5000.
Derivation: Former § 5048, added by Stats.1939, c. 295, p. 1551, § 5, amended by Stats.1945, c. 1038,



p. 2002, § 1.
Section 5552, added by Stats.1965, c. 391, p. 1654, § 5, amended by Stats. 1967, c. 1652, § 2;

Stats.1968, c. 798, § 3; Stats.1968, c. 1441, § 5.
1998 Main Volume

Collateral References:

Cal Jur 3d Incomp §92
 Am Jur 2d Incompetent Persons §§33 et seq., 39.

Notes Of Decisions

In general 1

1. In general

Son's petition which set forth facts sufficient to warrant inquiry into his mother's mental condition but did not
allege facts showing necessity for her immediate confinement or that she was likely to injure herself or others if
not restrained, and physician's certificate that the mother was in state of paranoid reaction and should be
observed in psychiatric unit, did not sustain order which recited she was likely to injure herself or others if not
immediately hospitalized and which commanded her immediate detention. Application of Hofmann (App.
1955) 131 Cal.App.2d 758, 281 P.2d 96. Mental Health  38; Mental Health  43

The affidavit or complaint for arrest of a person for examination as to his sanity is to set forth not a mere
conclusion, but some description of his acts, conduct, or condition, as required by former Pol.C. § 2168, so as to
give the court jurisdiction to issue the warrant of arrest. Hall v. Superior Court in and for Orange County (App.
1913) 21 Cal.App. 231, 131 P. 321. Mental Health  38

An affidavit that a person "is insane and is so far disordered in mind as to endanger the health, person, or
property of himself or others," and that he at divers times threatened "to get affiant and others," was legally
sufficient to warrant an investigation of the question of his sanity, under former Pol.C. § 2168; the technical
precision or necessity required of a pleading being unnecessary. In re Scott (App. 3 Dist. 1922) 56 Cal.App.
151, 204 P. 568. Mental Health  38

§ 5205. Petition; form 
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The petition shall be in substantially the following form:

               In the Superior Court of the State of California

                         for the County of __________

____________________________________________________



The People of the State of California                 No. __________

Concerning                                            Petition for

________________________________________________ and  Evaluation

____________________________________________________

                    Respondents

____________________________________________________

__________, residing at __________ (tel. __________), being duly sworn,

  alleges: That there is now in the county, in the City or Town of

  _______________, a person named __________, who resides at ____________, and

  who is, as a result of mental disorder:

  (1) A danger to others.

  (2) A danger to himself or herself.

  (3) Gravely disabled as defined in subdivision (h) of Section 5008 of the

  Welfare and Institutions Code (Strike out all inapplicable classifications).

  That the person is ____ years of age; that __ the person is _____ (sex); and

  that __ the person is _____ (single, married, widowed, or divorced); and that

  ________ occupation is _______________.

  That the facts upon which the allegations of the petition are based are as

  follows: That __ the person, at __________ in the county, on the ______ day

  of __________, 20__, ________________________________________________________

  _____________________________________________________________________________

  _____________________________________________________________________________

  That petitioner's interest in the case is ___________________________________

_______________________________________________________________________________

  That the person responsible for the care, support, and maintenance of the

  person, and their relationship to the person are, so far as known to the

  petitioner, as follows: (Give names, addresses, and relationship of persons

  named as respondents)

  Wherefore, petitioner prays that evaluation be made to determine the



  condition of __________, alleged, as a result of mental disorder, to be a

  danger to others, or to himself or herself, or to be gravely disabled.

                                     ________________________________________

                                                    Petitioner

Subscribed and sworn to before me this ____ day of __________ 20__.

                                     _________________, Clerk of the Court

                                     By ______________________________ Deputy

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.  Amended by Stats.1968, c. 1374, p. 2645,
§ 23, operative July 1, 1969; Stats.2002, c. 784 (S.B.1316), § 618; Stats.2003, c. 62 (S.B.600), § 325.)

Historical Notes

Law Revision Commission Comments

2002 Amendment
Section 5205 is amended to reflect elimination of the county clerk's role as ex officio clerk of the

superior court. See former Gov't Code § 26800 (county clerk acting as clerk of superior court). The
powers, duties, and responsibilities formerly exercised by the county clerk as ex officio clerk of the
court are delegated to the court administrative or executive officer, and the county clerk is relieved
of those powers, duties, and responsibilities. See Gov't Code §§ 69840 (powers, duties, and
responsibilities of clerk of court and deputy clerk of court), 71620 (trial court personnel).  [32
Cal.L.Rev.Comm. Reports 562 (2002)].

Historical And Statutory Notes

2002 Legislation
Stats.2002, c. 784 (S.B.1316), made changes to conform various statutory provisions of law to the

abolition of municipal courts and their unification within the superior courts.  See Legislative
Counsel's Digest under the Historical and Statutory Notes under Business and Professions Code §
6079.1 for related statutory changes made by this chapter.

Subordination of legislation by Stats.2002, c. 784 (S.B.1316), to other 2002 legislation, see Historical
and Statutory Notes under Business and Professions Code § 6079.1.

Sections 622 and 623 of Stats.2002, c. 784 (S.B.1316), provide:
"SEC. 622. If a right, privilege, duty, authority, or status, including, but not limited to, a qualification for

office, salary range, or employment benefit, is based on a provision of law repealed by this act, and
if a statute, order, rule of court, memorandum of understanding, or other legally effective instrument
provides that the right, duty, authority, or status continues for a period beyond the effective date of
the repeal, that provision of law continues in effect for that purpose, notwithstanding its repeal by
this act.

"SEC. 623. Nothing in this act is intended to change the extent to which official reporter services or
electronic reporting may be used in the courts."



2003 Legislation
Stats.2003, c. 62 (S.B.600), made nonsubstantive changes to maintain the code.
Subordination of legislation by Stats.2003, c. 62 (S.B.600), to other 2003 legislation, see Historical and

Statutory Notes under Business and Professions Code § 853.
1998 Main Volume
Operative effect of Stats.1967, c. 1667, and subordination of legislation by Stats.1967, c. 1667, to other

1967 legislation, see Historical and Statutory Notes under Welfare and Institutions Code § 5000.
The 1968 amendment substituted "subdivision (h) of Section 5008 of the Welfare and Institutions Code"

for "subdivision (l) of Section 5008 of the Welfare and Institutions Code".
Derivation: Former § 5049, added by Stats.1939, c. 295, p. 1551, § 6, amended by Stats.1945, c. 1038,

p. 2003, § 2.
Section 5553, added by Stats.1965, c. 391, p. 1655, § 5, amended by Stats.1967, c. 1652, § 3;

Stats.1968, c. 798, § 4; Stats.1968, c. 1374, § 64.5; Stats.1968, c. 1441, § 7.
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Law Review And Journal Commentaries

Civil commitment of the mentally ill. (1967) 14 UCLA L.Rev. 822.
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Collateral References:

Cal Jur 3d Incomp §92
 Am Jur 2d Incompetent Persons §§33 et seq., 39.

§ 5206. Order for evaluation; issuance; service; presence of advisors; procedure on non-appearance;
release or other disposition 
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Whenever it appears, by petition pursuant to this article, to the satisfaction of a judge of a superior court that a
person is, as a result of mental disorder, a danger to others, or to himself, or gravely disabled, and the person
has refused or failed to accept evaluation voluntarily, the judge shall issue an order notifying the person to
submit to an evaluation at such time and place as designated by the judge.  The order for an evaluation shall be
served as provided in Section 5208 by a peace officer, counselor in mental health, or a court-appointed official.
The person shall be permitted to remain in his home or other place of his choosing prior to the time of
evaluation, and shall be permitted to be accompanied by one or more of his relatives, friends, an attorney, a
personal physician, or other professional or religious advisor to the place of evaluation.  If the person to receive
evaluation so requests, the individual or individuals who accompany him may be present during the evaluation.

If the person refuses or fails to appear for evaluation after having been properly notified, a peace officer,
counselor in mental health, or a court-appointed official shall take the person into custody and place him in a
facility designated by the county as a facility for treatment and evaluation.  The person shall be evaluated as
promptly as possible, and shall in no event be detained longer than 72 hours under the court order, excluding
Saturdays, Sundays, and holidays if treatment and evaluation services are not available on those days.

Persons who have been detained for evaluation shall be released, referred for care and treatment on a voluntary
basis, certified for intensive treatment, or recommended for conservatorship pursuant to this part, as required.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.)
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1. In general

Purpose of proceeding to determine whether person is mentally ill is not to determine whether such person is
incapable of caring for his property or transacting business or understanding nature or effects of his acts, but
rather to determine whether person is in such mental condition as to justify state in depriving him of his
personal liberty and affording him, if it is found needed, benefit of proper care and remedial aid. Hsu v. Mt.
Zion Hospital (App. 1 Dist. 1968) 66 Cal.Rptr. 659, 259 Cal.App.2d 562. Mental Health  31

Court had inherent power in a proper case, to dismiss insanity proceeding without a formal hearing, though §
5050.9 (repealed) made no provision for such dismissal. Sutherland v. Palme (App. 4 Dist. 1949) 93 Cal.App.2d
307, 208 P.2d 1035. Mental Health  136

Disordered mental condition, requiring commitment to insane hospital, is a question of fact. Ex parte Gavin
(App. 3 Dist. 1926) 80 Cal.App. 27, 251 P. 231. Mental Health  13

Former Pol.C. §§ 2168 to 2171, prescribed a test to which the findings of the medical examiners and the court
had to conform, to justify an adjudication of insanity of the person examined. Ex parte Harcourt (App. 1915) 27
Cal.App. 642, 150 P. 1001. Mental Health  143

Under former Pol.C. § 2168 (see, now, this section) which provided that persons being examined as to their
sanity shall have a reasonable opportunity to produce witnesses to be examined in their behalf, what is a
"reasonable opportunity" was left to the sound discretion of the court, to be exercised in view of the
surrounding circumstances of each particular case, and, where it did not appear on the face of the proceedings
that such discretion had been abused, the judgment of the court would not be disturbed on habeas corpus to
review the commitment. Ex parte Lewis (App. 1909) 11 Cal.App. 530, 105 P. 774. Habeas Corpus  761

An arrangement between the County of Napa and the Napa State Hospital whereby the hospital would accept
alleged insane persons for the observation period required by §§ 5050, 5050.8 (repealed; see, now, this section)
pending hearing and commitment at a fixed charge per day was a proper one and the county was properly
charged by the hospital. 4 Op.Atty.Gen. 172.

2. Service

Failure of deputy sheriff to effect service of order and petition upon one assertedly mentally ill, if established,
renders wrongful his detention of one assertedly mentally ill. Culbertson v. Santa Clara County (App. 1 Dist.
1968) 67 Cal.Rptr. 752, 261 Cal.App.2d 274. False Imprisonment  7(3)

Mental patient, who had been served with order for examination and detention on December 23, 1958, and had
been served on December 26, 1958, with order for hearing which was conducted in psychiatric ward of county
hospital on December 26, 1958, had not been deprived of proper notice of hearing. In re People for Best Interest
and Protection of Campbell (App. 1 Dist. 1961) 12 Cal.Rptr. 60, 190 Cal.App.2d 253. Mental Health  39

3. Hearing

Summary proceeding before judge with advisory assistance of two physicians to determine mental condition
was not a conclusive judicial determination of sanity or insanity. Fetterley v. Randall (App. 2 Dist. 1928) 92
Cal.App. 411, 268 P. 434. Mental Health  14.1

A person called as a juror in a grand larceny prosecution was not rendered incompetent by stating on his voir
dire that defendants' failure to testify, and the fact of their being accused would create a suspicion of guilt where
he afterwards stated that he would be governed by the law, and would require the prosecution to prove
defendants' guilt beyond a reasonable doubt before he would vote to convict, etc. People v. Flavin (App. 1913)
21 Cal.App. 244, 131 P. 321. Jury  103(2)

An adjudication that two medical examiners were called as witnesses and testified and made certificate in an
investigation as to sanity, as required by former Pol.C. §§ 2169, 2170, was conclusive as to such facts. In re



Scott (App. 3 Dist. 1922) 56 Cal.App. 151, 204 P. 568. Mental Health  14.1

A judge may order the medical examiners or alleged mentally ill person appear before him even though no
hearing has been demanded, and if proper notice has been given and no hearing demanded adjudication can be
made without a hearing. 37 Op.Atty.Gen. 39.

4. Detention

A verdict on a plea of not guilty by reason of insanity is not merely an acceptance or rejection of a medical
diagnosis or a decision that punishing the accused would or would not be therapeutic to him, nor is it a
determination that society would be better protected by the execution of accused or his confinement under the
Penal Code or by a confinement in an institution set up under the Welfare and Institutions Code. People v. Nash
(1959) 52 Cal.2d 36, 338 P.2d 416. Criminal Law  893

Where order for immediate detention pending hearing as to mental condition was on printed form on which
extent and character of penciled alterations and deletions were difficult to determine, and person involved was
not otherwise apprised of right to counsel and her intermittent requests during confinement for opportunity to
communicate with counsel were denied, and she received only two days' notice of hearing held in her hospital
room, and she did not realize hearing was taking place and was not advised in any way and did not waive
proper notice of hearing, her subsequent confinement was illegal. Application of Hofmann (App. 1955) 131
Cal.App.2d 758, 281 P.2d 96. Mental Health  41

Right, pending hearing as to mental condition, to remain at liberty with an opportunity to consult with relatives
and friends, to receive legal advice and in other ways to prepare for examination and hearing, is one that should
be scrupulously observed by the authorities. Application of Hofmann (App. 1955) 131 Cal.App.2d 758, 281
P.2d 96. Mental Health  40

An adjudication of insanity was sufficient to support a commitment, although it recited that there is a mere
possibility that the patient may become dangerous. Ex parte Harcourt (App. 1915) 27 Cal.App. 642, 150 P.
1001. Mental Health  44

To justify an adjudication that an insane person must be confined in a hospital, there must be a reasonable
probability that, if allowed to remain at large, he would become a danger to the public safety; a mere possibility
thereof not being sufficient. Ex parte Harcourt (App. 1915) 27 Cal.App. 642, 150 P. 1001. Mental Health 
36

Ample authority exists for apprehension and detention of insane persons, or those whose sanity is in doubt. In re
Westcott (App. 2 Dist. 1928) 93 Cal.App. 575, 270 P. 247. Mental Health  431

Under this section the court has no power to order the detention of an alleged insane person for the statutory
five-day period in a state hospital, but in exceptional cases the court may order the detention to be in the county
jail. 5 Op.Atty.Gen. 28.

5. Examination

An examination of a person arrested was beyond the jurisdiction of the superior court, and entitled such person
to prohibition. Henley v. Superior Court (1912) 162 Cal. 239, 121 P. 921.

A person may be adjudged mentally ill and committed without a hearing where he and other persons required to
be notified have received proper notice and where no demand for a hearing is made within four days of such
notification. 37 Op.Atty.Gen. 39.

The physician-patient privilege may not be invoked in a mental illness trial to prevent the introduction of
testimony of doctors who have been appointed by the court to examine the alleged mentally ill person for the
purpose of testifying before the judge as to the results of that examination. 35 Op.Atty.Gen. 226.
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The order for evaluation shall be in substantially the following form:

In the Superior Court of the State of California for the County of ..........

__________________________________________

The People of the State of California       No. .........

Concerning                                      Order

...................................... and       for

.........................................    Evaluation

               Respondents                  or Detention

__________________________________________

The People of the State of California to ............................:

(Peace officer, counselor in mental health, or other official appointed by the court)

The petition of .......... has been presented this day to me, a Judge of the Superior Court for the County of ..........,
State of California, from which it appears that there is now in this county, at .........., a person by the name of
.........., who is, as a result of mental disorder, a danger to others, or to himself, or gravely disabled.

Now, therefore, you are directed to notify .......... to submit to an evaluation at .......... on the .......... day of
.........., 19. . ., at . . . o'clock . . .m.

.......... shall be permitted to be accompanied by one or more of his relatives, friends, an attorney, a personal
physician, or other professional or religious advisor.

The individual or individuals who accompany .......... may be present during the evaluation if so requested by
...........

*

Provision for Detention for Evaluation

If the person fails or refuses to appear for evaluation when notified by order of this court, you are hereby
directed to detain said .......... or cause him to be detained at .......... for a period no longer than 72 hours,
excluding Saturdays, Sundays, and holidays if evaluation services are not available on those days, for the
purposes of evaluation.

I hereby direct that a copy of this order together with a copy of the petition be delivered to said person and his
representative, if any, at the time of his notification; and I further authorize the service of this order at any hour
of the day or night.



Witness my hand, this .......... day of .........., 19. . ..

....................................  Judge of the Superior Court

*

This paragraph is applicable only if the person to be evaluated fails or refuses to appear for evaluation after
having been properly notified.

Return of Order

I hereby certify that I received the above order for the evaluation of .......... and on the .......... day of .........., 19. .
., personally served a copy of the order and of the petition on .......... and the professional person in charge of the
.........., a facility for treatment and evaluation, or his designee.

Dated: .........., 19. . ..

....................................  Signature and Title

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.)
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As promptly as possible, a copy of the petition and the order for evaluation shall be personally served on the
person to be evaluated and the professional person in charge of the facility for treatment and evaluation named
in the order, or his designee.

If the person to be evaluated fails to appear for an evaluation at the time designated in the order, the
professional person in charge, or his designee, shall notify the person who served the order to have the person to
be evaluated detained pursuant to the order.

CREDIT(S)



(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.)
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Historical And Statutory Notes
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Recent procedural revisions in psychiatric department of superior court of Los Angeles County.
Lloyd S. Nix (1959) 34 Los Angeles B.Bull. 291.
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Collateral References:

Cal Jur 3d Incomp §93
 Am Jur 2d Incompetent Persons §§39-42.

Notes Of Decisions

In general 1
Notice 2
Reasonable and probable cause 3

1. In general

The venue of proceeding to commit a person for treatment as a narcotics addict was not San Diego county,
where person was resident of Los Angeles county and was not actually present in San Diego county when
proceeding was brought, notwithstanding, that person, while on return trip to her home from Mexico, either
stopped or was detained in San Diego for sufficient length of time to enable deputy sheriff of San Diego county
to ascertain status of her narcotics use. Van Zanten v. Superior Court In and For San Diego County (App. 4
Dist. 1963) 29 Cal.Rptr. 625, 214 Cal.App.2d 510. Chemical Dependents  13.1

2. Notice

Service of notice of hearing is essential to valid detention order in mental illness proceeding. Culbertson v.
Santa Clara County (App. 1 Dist. 1968) 67 Cal.Rptr. 752, 261 Cal.App.2d 274. Mental Health  39

Mental patient, who had been served with order for examination and detention on December 23, 1958, and had
been served on December 26, 1958, with order for hearing which was conducted in psychiatric ward of county
hospital on December 26, 1958, had not been deprived of proper notice of hearing. In re People for Best Interest



and Protection of Campbell (App. 1 Dist. 1961) 12 Cal.Rptr. 60, 190 Cal.App.2d 253. Mental Health  39

Fact that mental patient had received medication a few hours prior to hearing upon his alleged mental illness
and had not participated in hearing, did not render commitment invalid, where prescribed statutory procedures
had been followed. In re People for Best Interest and Protection of Campbell (App. 1 Dist. 1961) 12 Cal.Rptr.
60, 190 Cal.App.2d 253. Mental Health  42

A person may be adjudged mentally ill and committed without a hearing where he and other persons required to
be notified have received proper notice and where no demand for a hearing is made within four days of such
notification. 37 Op.Atty.Gen. 39.

3. Reasonable and probable cause

Because allegations in complaint for false imprisonment showed that defendant police officers had reasonable
and probable cause for ordering detention and psychiatric examination of plaintiff complaint was insufficient to
state a cause of action. Whaley v. Jansen (App. 4 Dist. 1962) 25 Cal.Rptr. 184, 208 Cal.App.2d 222. False
Imprisonment  20(1)

Peace officer has right to take person into custody if he has reasonable cause to believe that person is so
mentally ill as to be dangerous to himself or others. Whaley v. Jansen (App. 4 Dist. 1962) 25 Cal.Rptr. 184, 208
Cal.App.2d 222. Mental Health  31

Reasonable and probable cause for detention and psychiatric examination of plaintiff suing for false
imprisonment existed, where he had displayed placard accusing young lady and numerous governmental
officials of the most flagrant and immoral conduct, had refused to delete those references, had broken detention,
had struck officer, and had accused officers of being part of conspiracy. Whaley v. Kirby (App. 4 Dist. 1962) 25
Cal.Rptr. 50, 208 Cal.App.2d 232. False Imprisonment  13

§ 5210. Precautions to preserve and safeguard personal property of patient; property report; responsible
relative 

     •     Historical Notes     •     Research References

At the time a person is taken into custody for evaluation, or within a reasonable time thereafter, unless a
responsible relative or the guardian or conservator of the person is in possession of the person's personal
property, the person taking him into custody shall take reasonable precautions to preserve and safeguard the
personal property in the possession of or on the premises occupied by the person.  The person taking him into
custody shall then furnish to the court a report generally describing the person's property so preserved and
safeguarded and its disposition, in substantially the form set forth in Section 5211; except that if a responsible
relative or the guardian or conservator of the person is in possession of the person's property, the report shall
include only the name of the relative or guardian or conservator and the location of the property, whereupon
responsibility of the person taking him into custody for such property shall terminate.

As used in this section, "responsible relative" includes the spouse, parent, adult child, or adult brother or sister
of the person, except that it does not include the person who applied for the petition under this article.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume



Operative effect of Stats.1967, c. 1667, and subordination of legislation by Stats.1967, c. 1667, to other
1967 legislation, see Historical and Statutory Notes under Welfare and Institutions Code § 5000.

Derivation: Former § 5050.7, added by Stats.1939, c. 295, p. 1556, § 9.3, amended by Stats.1943, c.
881, p. 2725, § 1; Stats.1947, c. 919, p. 2122, § 5; Stats.1963, c. 192, p. 928, § 1.

Former § 5558, added by Stats.1965, c. 391, p. 1659, § 5.

Research References

Cross References

Court, defined, see Welfare and Institutions Code § 5008.
Evaluation, defined, see Welfare and Institutions Code § 5008.
Referral, defined, see Welfare and Institutions Code § 5008.

Law Review And Journal Commentaries

Institutionalizing the rights of mental patients: Committing the Legislature.  Grant H. Morris (1974)
62 Cal.L.Rev. 957.

1998 Main Volume

Collateral References:

 Am Jur 2d Incompetent Persons §§33 et seq., 62.

§ 5211. Property report; form 

     •     Historical Notes     •     Research References

The report of a patient's property required by Section 5210 to be made by the person taking him into custody for
evaluation shall be in substantially the following form:

Report of Officer

I hereby report to the Superior Court for the County of ........ that the personal property of the person
apprehended, described generally as .......... was preserved and safeguarded by .......... (Insert name of person
taking him into custody, responsible relative, guardian, or conservator).

That property is now located at ...........

Dated: .......... 19. . ..

....................................

Signature and Title

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Operative effect of Stats.1967, c. 1667, and subordination of legislation by Stats.1967, c. 1667, to other



1967 legislation, see Historical and Statutory Notes under Welfare and Institutions Code § 5000.
Derivation: Former § 5050.7, added by Stats.1939, c. 295, p. 1556, § 9.3, amended by Stats.1943, c.

881, p. 2725, § 1; Stats.1947, c. 919, p. 2122, § 5; Stats.1963, c. 192, p. 928, § 1.
Section 5558, added by Stats.1965, c. 391, p. 1659, § 5.

Research References

Cross References

Precautions to preserve patient's property, see Welfare and Institutions Code § 5229.

Collateral References:

 Am Jur 2d Incompetent Persons §§33 et seq., 62.

§ 5212. Plain clothes officers; vehicles 

     •     Historical Notes     •     Research References

Whenever possible, persons charged with service of orders and apprehension of persons pursuant to this article
shall dress in plain clothes and travel in unmarked vehicles.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.  Amended by Stats.1969, c. 722, p. 1423,
§ 8, eff. Aug. 8, 1969, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Operative effect of Stats.1967, c. 1667, and subordination of legislation by Stats.1967, c. 1667, to other

1967 legislation, see Historical and Statutory Notes under Welfare and Institutions Code § 5000.
The 1969 amendment substituted "unmarked vehicles" for "marked official vehicles other than peace

officer vehicles".
Derivation: Former § 5103, enacted by Stats.1937, c. 369, p. 1130, § 5103, amended by Stats.1939, c.

295, p. 1562, § 19; Stats.1941, c. 660, p. 2111, § 1; Stats.1947, c. 919, p. 2125, § 8; Stats.1961, c.
579, p. 1719, § 1.

Section 5400, added by Stats.1965, c. 391, p. 1641, § 4.

Research References

Law Review And Journal Commentaries

Institutionalizing the rights of mental patients: Committing the Legislature.  Grant H. Morris (1974)
62 Cal.L.Rev. 957.

Collateral References:

 Am Jur 2d Incompetent Persons §§33 et seq., 38.

§ 5213. Detention for treatment; duration; written and oral information on effects of medication 



     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) If, upon evaluation, the person is found to be in need of treatment because he or she is, as a result of mental
disorder, a danger to others, or to himself or herself, or is gravely disabled, he or she may be detained for
treatment in a facility for 72-hour treatment and evaluation.  Saturdays, Sundays, and holidays may be excluded
from the 72-hour period if the State Department of Mental Health certifies for each facility that evaluation and
treatment services cannot reasonably be made available on those days.  The certification by the department is
subject to renewal every two years.  The department shall adopt regulations defining criteria for determining
whether a facility can reasonably be expected to make evaluation and treatment services available on Saturdays,
Sundays, and holidays.

(b) Persons who have been detained for evaluation and treatment, who are receiving medications as a result of
their mental illness, shall be given, as soon as possible after detention, written and oral information about the
probable effects and possible side effects of the medication, by a person designated by the mental health facility
where the person is detained.  The State Department of Mental Health shall develop and promulgate written
materials on the effects of medications, for use by county mental health programs as disseminated or as
modified by the county mental health program, addressing the probable effects and the possible side effects of
the medication.  The following information shall be given orally to the patient:

(1) The nature of the mental illness, or behavior, that is the reason the medication is being given or
recommended.

(2) The likelihood of improving or not improving without the medications.

(3) Reasonable alternative treatments available.

(4) The name and type, frequency, amount, and method of dispensing the medications, and the probable length
of time that the medications will be taken.

The fact that the information has or has not been given shall be indicated in the patient's chart.  If the
information has not been given, the designated person shall document in the patient's chart the justification for
not providing the information.  A failure to give information about the probable effects and possible side effects
of the medication shall not constitute new grounds for release.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.  Amended by Stats.1986, c. 872, § 2.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Operative effect of Stats.1967, c. 1667, and subordination of legislation by Stats.1967, c. 1667, to other

1967 legislation, see Historical and Statutory Notes under Welfare and Institutions Code § 5000.
The 1986 amendment rewrote the first two sentences; added the third and fourth sentences to subd.(a);

and added subd.(b) and the final paragraph.

Research References

Cross References

Gravely disabled, defined, see Welfare and Institutions Code § 5008.



Law Review And Journal Commentaries

Bail as matter of right. (1974) 26 Hastings L.J. 559.
Commitment of individuals found incompetent to stand trial; California's new scheme.  Marjory

Winston Parker (1975) 6 Pac.L.J. 484.
Psychiatry and presumption of expertise: Flipping coins in courtroom.  Bruce J. Ennis and Thomas

R. Litwack (1974) 62 Cal.L.Rev. 693.
Right to effective mental treatment.  Ralph Kirkland Schwitzgebel (1974) 62 Cal.L.Rev. 936.
Right to treatment for mentally ill juveniles. (1976) 27 Hastings L.J. 865.
Sex-based discrimination in the mental institutionalization of women. Robert T. Roth and Judith

Lerner (1974) 62 Cal.L.Rev. 789.
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Collateral References:

 Cal Digest of Official Reports 3d Series, Incompetent Persons §§3 et seq.
 Am Jur 2d Incompetent Persons §§8 et seq.
Liability based on intrusting automobile to one who is intoxicated or known to be excessive user of

intoxicants.  19 ALR3d 1175.
Institution for the punishment or rehabilitation of criminals, delinquents or alcoholics as enjoinable

nuisance.  21 ALR3d 1058.
Alcoholic as entitled to public assistance under poor laws.  43 ALR3d 554.
Validity, construction and effect of Uniform Alcoholism and Intoxication Treatment Act.  85 ALR3d

701.

Notes Of Decisions

Effect of order 1
Presumptions 2
Time requirements 3

1. Effect of order

An adjudication in lunacy proceedings is in nature of a judgment in rem. Gibson v. Westoby (App. 2 Dist.
1953) 115 Cal.App.2d 273, 251 P.2d 1003. Mental Health  146.1

An adjudication of incompetency fixes status of incompetency until incompetent is restored to capacity. Gibson
v. Westoby (App. 2 Dist. 1953) 115 Cal.App.2d 273, 251 P.2d 1003. Mental Health  18

The commitment of an individual to a state hospital for the mentally ill is not conclusive or in any way
determinative of the question of that individual's responsibility for criminal acts. People v. Jackson (App. 1951)
105 Cal.App.2d 811, 234 P.2d 261. Criminal Law  48

The order of commitment of a person to an insane asylum is not conclusive that such person was insane at the
time of the commitment. Kellogg v. Cochran (1890) 87 Cal. 192, 25 P. 677. Mental Health  47.1

2. Presumptions

Upon a collateral attack on a commitment to an insane asylum, where it is clear that the court had jurisdiction of
a person adjudged insane, the presumptions are all in favor of the regularity of the proceedings leading to the
judgment and the order of commitment. Ex parte Lewis (App. 1909) 11 Cal.App. 530, 105 P. 774. Mental
Health  49

3. Time requirements



The allowance of the five-day detention period ending an insanity hearing under this section is mandatory. 5
Op.Atty.Gen. 28.

Article 3. Court-Ordered Evaluation For Persons Impaired By Chronic Alcoholism Or Drug
Abuse

§ 5225. Order for evaluation; transfer from justice court 

     •     Historical Notes     •     Research References

Whenever a criminal defendant who appears, as a result of chronic alcoholism or the use of narcotics or
restricted dangerous drugs, to be a danger to others, to himself, or to be gravely disabled, is brought before any
judge, the judge may order the defendant's evaluation under conditions set forth in this article, provided
evaluation services designated in the county plan pursuant to Section 5654 are available.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.  Amended by Stats.1968, c. 1374, p. 2646,
§ 24, operative July 1, 1969; Stats.1969, c. 722, p. 1423, § 9, eff. Aug. 8, 1969, operative July 1, 1969;
Stats.1970, c. 1129, p. 2007, § 4; Stats.1977, c. 1257, p. 4788, § 128, eff. Oct. 3, 1977; Stats.1979, c. 373, p.
1396, § 363.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
As added in 1967, the section read:
"Whenever a criminal defendant who appears, as a result of chronic alcoholism, to be a danger to others,

to himself, or to be gravely disabled, is brought before any municipal court judge, the judge may
order the defendant's evaluation under conditions set forth in this article if that county has provided
facilities for the evaluation and treatment of persons impaired by chronic alcoholism."

Operative effect of Stats.1967, c. 1667, and subordination of legislation by Stats.1967, c. 1667, to other
1967 legislation, see Historical and Statutory Notes under Welfare and Institutions Code § 5000.

The 1968 amendment referred to one brought before "any judge" instead of "any municipal court judge."
The 1969 amendment substituted the proviso at the end of the section for the words "if that county has

provided facilities for the evaluation and treatment of persons impaired by chronic alcoholism"; and
added the second sentence, which read: "If such a defendant is brought before the judge of a justice
court, the judge may have the defendant transferred to the superior court for such an order."

The 1970 amendment made the section applicable to "the use of narcotics or restricted dangerous
drugs".

Stats.1977, c. 1257, deleted the second sentence, which read:
"If such a defendant is brought before the judge of a justice court, the judge may have the defendant

transferred to the superior court for such an order."
The 1979 amendment substituted "Section 5654" for "Section 5654.5".
Former § 5225, added by Stats.1965, c. 391, p. 1636, § 4, derived from former § 5077, Stats.1937, c.

369, p. 1127, § 5077, amended by Stats.1939, c. 987, p. 2759, § 1; Stats.1961, c. 611, p. 1762, § 1;
Pol.C. § 2167b, added by Stats.1913, c. 253, p. 439, § 1, amended by Stats.1925, c. 257, p. 442, § 1;
Stats.1931, c. 752, p. 1582, § 1, which related to the cost of maintenance, was repealed by
Stats.1967, c. 1667, p. 4107, § 36.5, operative July 1, 1969.



Research References

Cross References

Gravely disabled, defined, see Welfare and Institutions Code § 5008.
Narcotics and restricted dangerous drugs, construction of terms, see Health and Safety Code §

11032.

Law Review And Journal Commentaries

Civil commitment of mentally ill in California: Lanterman-Petris-Short Act. (1974) 7
Loy.L.A.L.Rev. 93.

1998 Main Volume

Collateral References:

Witkin, Procedure (4th ed) Actions §§14, 37, 38
Witkin, Procedure (4th ed) Attys §73
Cal Jur 3d Incomp §§1, 94
 Am Jur 2d Incompetent Persons §§35, 39 et seq., 43.
Validity, construction and effect of Uniform Alcoholism and Intoxication Treatment Act.  85 ALR3d

701.

§ 5226. Advice as to rights and consequences; right of counsel 

     •     Historical Notes     •     Research References

Such a criminal defendant must be advised of his right to immediately continue with the criminal proceeding,
and it is the duty of the judge to apprise the defendant fully of his option and of the consequences which will
occur if the defendant chooses the evaluation procedures.  The defendant shall have a right to legal counsel at
the proceedings at which the choice is made.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Operative effect of Stats.1967, c. 1667, and subordination of legislation by Stats.1967, c. 1667, to other

1967 legislation, see Historical and Statutory Notes under Welfare and Institutions Code § 5000.

Research References

Cross References

Advice as to right of counsel, see Welfare and Institutions Code §§ 5254.1, 5276, 5302.
Appointment of public defender or other attorney, see Welfare and Institutions Code §§ 5276, 5302,

5365.
Right to counsel in criminal cases, see Const. Art. 1, § 15; Penal Code§ 686.



Law Review And Journal Commentaries

Representation of indigents in California: A field study of the public defender and assigned counsel
systems. (1961) 13 Stan.L.Rev. 522.

Role of counsel in civil commitment proceeding. Thomas R. Litwack (1974) 62 Cal.L.Rev. 816.
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Collateral References:

Witkin, Procedure (4th ed) Actions §37
Cal Jur 3d Incomp §94
 Am Jur 2d Incompetent Persons §§35, 39 et seq., 43.

§ 5226.1. Dismissal or suspension of proceedings on order for evaluation; resumption or dismissal of
criminal proceedings; conservatorship 

     •     Historical Notes     •     Research References

If a judge issues an order for evaluation under conditions set forth in this article, proceedings on the criminal
charge then pending in the court from which the order for evaluation issued shall be dismissed or suspended
until such time as the evaluation of the defendant and the subsequent detention of the defendant for involuntary
treatment, if any, are completed.  Upon completion of such evaluation and detention, if any, the defendant shall,
if such criminal charge has not been dismissed, be returned by the sheriff of the county in which the order of
evaluation was made, from the evaluation or intensive treatment facility to the custody of the sheriff who shall
return the defendant to the court where the order for evaluation was made, and proceedings on the criminal
charge shall be resumed or dismissed.  If, during evaluation or detention for involuntary treatment, the
defendant is recommended for conservatorship, and if the criminal charge has not previously been dismissed,
the defendant shall be returned by the sheriff to the court in which such charge is pending for the disposition of
the criminal charge prior to the initiation of the conservatorship proceedings.  The judge of such court may
order such defendant to be detained in the evaluation or treatment facility until the day set for the resumption of
the proceedings on the criminal charge.

CREDIT(S)
(Added by Stats.1968, c. 1199, p. 2274, § 1, operative July 1, 1969.  Amended by Stats.1969, c. 722, p. 1423, §
10, eff. Aug. 8, 1969, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes
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The 1969 amendment, in the first sentence, referred to "the court" instead of "the municipal court";

following the words "the criminal charge" it deleted "or charges," and following the words
"detention of the defendant" inserted "for involuntary treatment"; it rewrote the second sentence
which previously had read: "Upon completion of the evaluation and detention, if any, the defendant
shall be returned to the municipal court where the order for evaluation was made, and proceedings
on the criminal charge or charges shall be resumed or dismissed."  It also added the last two
sentences.

Section 2 of Stats.1968, c. 1199, p. 2274, provided:
"This act shall become operative on the same date as Section 36.5 of Chapter 1667 of the Statutes of

1967 becomes operative [July 1, 1969]."



Research References

Cross References

Release of involuntary patients, exceptions, see Welfare and Institutions Code §§ 5257, 5264.
Release of suicidal persons, exception for persons to whom this section applies, see Welfare and

Institutions Code § 5264.
Release to sheriff after detention for treatment, see Welfare and Institutions Code § 5230.
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Collateral References:

Witkin, Procedure (4th ed) Actions §37
Cal Jur 3d Incomp §94
 Am Jur 2d Incompetent Persons §§35, 36.
Validity, construction and effect of Uniform Alcoholism and Intoxication Treatment Act.  85 ALR3d

701.

§ 5227. Order for evaluation; form 

     •     Historical Notes

The order for evaluation shall be in substantially the following form:

In the .......... Court of the State of California for the County of ...........

__________________________________________

The People of the State of California       No. .........

Concerning                                      Order

...................................... and       for

.........................................    Evaluation

               Respondents

__________________________________________

The People of the State of California to ............................:

(Professional person in charge of the facility providing evaluation) .......... has appeared before me and appears
to be, as a result of .......... (chronic alcoholism, the use of narcotics, or the use of restricted dangerous drugs), a
danger to himself, or others, or gravely disabled.

Now, therefore, you are directed to evaluate ............ at .......... on the ...... day of .........., 19. . ., at . . . o'clock . .
.m.

Witness my hand, this .......... day of .........., 19. . ..



....................................  Judge of the .......... Court

Return of Order

I hereby certify that I received the above order for the evaluation of .......... and on the .......... day of .........., 19. .
., personally served a copy of the order and of the petition on the professional person in charge of the .........., a
facility for treatment and evaluation, or his designee.

Dated: .............., 19. . ..

....................................  Signature and title

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.  Amended by Stats.1968, c. 1374, p. 2647,
§ 25, operative July 1, 1969; Stats.1970, c. 1129, p. 2007, § 5.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Operative effect of Stats.1967, c. 1667, and subordination of legislation by Stats.1967, c. 1667, to other

1967 legislation, see Historical and Statutory Notes under Welfare and Institutions Code § 5000.
The 1968 amendment substituted "In the .......... Court" for "In the Municipal Court"; and substituted

"Judge of the .......... Court" for "Judge of the Superior Court".
The 1970 amendment substituted "(Professional person in charge of the facility providing evaluation)"

for "(Professional person in charge of the facility providing evaluation for persons impaired by
chronic alcoholism)" and "(chronic alcoholism, the use of narcotics, or the use of restricted
dangerous drugs)" for "chronic alcoholism".

Collateral References:

Cal Jur 3d Incomp §94
 Am Jur 2d Incompetent Persons §§35, 42, 43.

§ 5228. Order of evaluation; service of copy 

     •     Historical Notes

As promptly as possible, a copy of the order for evaluation shall be personally served on the person to be
evaluated and the professional person in charge of the facility for treatment and evaluation named in the order,
or his designee.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Operative effect of Stats.1967, c. 1667, and subordination of legislation by Stats.1967, c. 1667, to other

1967 legislation, see Historical and Statutory Notes under Welfare and Institutions Code § 5000.
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Collateral References:

Cal Jur 3d Incomp §94
 Am Jur 2d Incompetent Persons §§35, 40-43.

§ 5229. Precautions to preserve and safeguard personal property of patient; property report; responsible
relative 

     •     Historical Notes

At the time a person is ordered to undergo evaluation, or within a reasonable time thereafter, unless a
responsible relative or the guardian or conservator of the person is in possession of the person's personal
property, the person shall take reasonable precautions to preserve and safeguard the personal property in the
possession of or on the premises occupied by the person.  The person responsible for taking him to the
evaluation facility shall then furnish to the court a report generally describing the person's property so preserved
and safeguarded and its disposition, in substantially the form set forth in Section 5211; except that if a
responsible relative or the guardian or conservator of the person is in possession of the person's property, the
report shall include only the name of the relative or guardian or conservator and the location of the property,
whereupon responsibility of the person responsible for taking him to the evaluation facility for such property
shall terminate.

As used in this section, "responsible relative" includes the spouse, parent, adult child, or adult brother or sister
of the person.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes
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Operative effect of Stats.1967, c. 1667, and subordination of legislation by Stats.1967, c. 1667, to other

1967 legislation, see Historical and Statutory Notes under Welfare and Institutions Code § 5000.

Collateral References:

 Am Jur 2d Incompetent Persons §§35, 43, 62.

§ 5230. Detention for treatment 
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If, upon evaluation, the person is found to be in need of treatment because he is, as a result of impairment by
chronic alcoholism or the use of narcotics or restricted dangerous drugs, a danger to others, or to himself, or is
gravely disabled, he may be detained for treatment in a facility for 72-hour treatment and evaluation.  Except as
provided in this section, he shall in no event be detained longer than 72 hours from the time of evaluation or
detention for evaluation, excluding Saturdays, Sundays and holidays if treatment services are not available on
those days.

Persons who have been detained for evaluation and treatment shall be released if the criminal charge has been
dismissed; released to the custody of the sheriff or continue to be detained pursuant to court order under Section



5226.1; referred for further care and treatment on a voluntary basis, subject to the disposition of the criminal
action; certified for intensive treatment; or recommended for conservatorship pursuant to this part, subject to the
disposition of the criminal charge; as required.

CREDIT(S)
(Formerly § 5231, added by Stats.1967, c. 1667, p. 4085, § 36, operative July 1, 1969.  Renumbered § 5230 and
amended by Stats.1968, c. 1374, p. 2647, § 27, operative 1, 1969.  Amended by Stats.1969, c. 722, p. 1424, §
11, eff. Aug. 8, 1969, operative July 1, 1969; Stats.1970, c. 1129, p. 2008, § 6.)

Historical Notes

Historical And Statutory Notes
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As added in 1967, as § 5231, the section read:
"If, upon evaluation, the person is found to be in need of treatment because he is, as a result of

impairment by chronic alcoholism, a danger to others, or to himself, or is gravely disabled, he may
be detained for treatment in a facility for 72-hour treatment and evaluation.  In no event shall he be
detained longer than 72 hours from the time of evaluation or detention for evaluation, excluding
Saturdays, Sundays and holidays if treatment services are not available on those days."

Operative effect of Stats.1967, c. 1667, and subordination of legislation by Stats.1967, c. 1667, to other
1967 legislation, see Historical and Statutory Notes under Welfare and Institutions Code § 5000.

The 1968 amendment, in addition to renumbering the section, added a paragraph which read:
"Persons who have been detained for evaluation and treatment shall be released to the custody of the

court; referred for further care and treatment on a voluntary basis, subject to the disposition of the
criminal action; certified for intensive treatment, or recommended for conservatorship pursuant to
this part; as required."

The 1969 amendment, in the second sentence of the first paragraph, substituted the words "Except as
provided in this section, he shall in no event be detained" for "In no event shall he be detained;" and
in the second paragraph it substituted the words "released if the criminal charge has been dismissed;
released to the custody of the sheriff or continue to be detained pursuant to court order under Section
5226.1" for "released to the custody of the court," and inserted, near the end of the paragraph, the
words "subject to the disposition of the criminal charge."

The 1970 amendment, in the first paragraph, authorized detention for "the use of narcotics or restricted
dangerous drugs".

Former § 5230, added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969, relating to form of
property report, was repealed by Stats.1968, c. 1374, p. 2647, § 26, operative July 1, 1969.

Research References

Cross References

Evaluation defined, see Welfare and Institutions Code § 5008.
Gravely disabled, defined, see Welfare and Institutions Code § 5008.
Liability for excessive detention, see Welfare and Institutions Code §§ 5259.1, 5265.

Law Review And Journal Commentaries

Civil commitment of mentally ill in California: Lanterman-Petris-Short Act. (1974) 7
Loy.L.A.L.Rev. 93.

Commitment of individuals found incompetent to stand trial; California's new scheme.  Marjory
Winston Parker (1975) 6 Pac.L.J. 484.



Out of mind?  Out of sight: The uncivil commitment of permanently incompetent criminal
defendants.  Grant H. Morris and J. Reid Meloy, 27 U.C.Davis L.Rev. 1 (1993).

Right to effective mental treatment.  Ralph Kirkland Schwitzgebel (1974) 62 Cal.L.Rev. 936.
Right to treatment for mentally ill juveniles. (1976) 27 Hastings L.J. 865.
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Collateral References:

Witkin, Procedure (4th ed) Actions §37
Cal Jur 3d Incomp §94
 Am Jur 2d Incompetent Persons §§35, 43, 45, 62.

Article 4. Certification For Intensive Treatment

§ 5250. Time limitation or certification for intensive treatment; grounds for certification 

     •     Historical Notes     •     Research References     •     Notes of Decisions

If a person is detained for 72 hours under the provisions of Article 1 (commencing with Section 5150), or under
court order for evaluation pursuant to Article 2 (commencing with Section 5200) or Article 3 (commencing
with Section 5225) and has received an evaluation, he or she may be certified for not more than 14 days of
intensive treatment related to the mental disorder or impairment by chronic alcoholism, under the following
conditions:

(a) The professional staff of the agency or facility providing evaluation services has analyzed the person's
condition and has found the person is, as a result of mental disorder or impairment by chronic alcoholism, a
danger to others, or to himself or herself, or gravely disabled.

(b) The facility providing intensive treatment is designated by the county to provide intensive treatment, and
agrees to admit the person.  No facility shall be designated to provide intensive treatment unless it complies
with the certification review hearing required by this article.  The procedures shall be described in the county
Short-Doyle plan as required by Section 5651.3.

(c) The person has been advised of the need for, but has not been willing or able to accept, treatment on a
voluntary basis.

(d) (1) Notwithstanding paragraph (1) of subdivision (h) of Section 5008, a person is not "gravely disabled" if
that person can survive safely without involuntary detention with the help of responsible family, friends, or
others who are both willing and able to help provide for the person's basic personal needs for food, clothing, or
shelter.

(2) However, unless they specifically indicate in writing their willingness and ability to help, family, friends, or
others shall not be considered willing or able to provide this help.

(3) The purpose of this subdivision is to avoid the necessity for, and the harmful effects of, requiring family,
friends, and others to publicly state, and requiring the certification review officer to publicly find, that no one is
willing or able to assist the mentally disordered person in providing for the person's basic needs for food,
clothing, or shelter.

CREDIT(S)
(Added by Stats.1982, c. 1598, § 4.  Amended by Stats.1989, c. 999, § 1.)



Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1989 amendment added subd.(d).
Former § 5250, added by Stats.1967, c. 1667, p.  4074, § 36, relating to similar subject matter, was

repealed by Stats.1982, c. 1598, § See this Section.
Former § 5250, added by Stats.1965, c. 391, p. 1638, § 4, relating to order for payment of expenses, was

repealed by Stats.1967, c. 1667, § 36.5, operative July 1, 1969.  See Welfare and Institutions Code §
6715.

Former § 5250, added by Stats.1937, c. 699, p. 1972, amended by Stats.1945, c. 137, p. 622, § 1, which
defined mentally deficient persons and feeble-minded persons, was repealed by Stats.1965, c. 391, p.
1630, § 3.

Former § 5250, added by Stats.1937, c. 369, p. 1132, which related to petition for commitment of
feeble-minded person to Sonoma State Home, was repealed by Stats.1937, c. 699, p. 1972.  See
Welfare and Institutions Code § 6502.

Derivation: Former § 5250, added by Stats.1967, c. 1667, p. 4074, § 36.

Research References

Cross References

Administration of antipsychotic medication to persons subject to detention, see Welfare and
Institutions Code § 5332.

Commitment of juvenile court wards, see Welfare and Institutions Code § 6551.
Evaluation defined, see Welfare and Institutions Code § 5008.
Intensive treatment, defined, see Welfare and Institutions Code § 5008.
Procedure for confinement of outpatient pending proceeding for revocation of outpatient status as

not preventing hospitalization under other sections, see Welfare and Institutions Code § 5308.
Submission of copy of certification to superior court, see Welfare and Institutions Code § 5256.7.
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1197.
Right to effective mental treatment.  Ralph Kirkland Schwitzgebel (1974) 62 Cal.L.Rev. 936.
Right to treatment for mentally ill juveniles. (1976) 27 Hastings L.J. 865.
Sex-based discrimination in the mental institutionalization of women. Robert T. Roth and Judith

Lerner (1974) 62 Cal.L.Rev. 789.
Study of involuntary civil commitment in Los Angeles.  Ingo Keilitz, W. Lawrence Fitch and

Bradley D. McGraw (1984) 14 Sw.U.L.Rev. 241.
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Collateral References:

Witkin, Summary (9th ed) P & C §336
Witkin & Epstein, Criminal Law (2d ed) §1099
Witkin, Procedure (4th ed) Actions §§31, 36, 37
Cal Jur 3d Incomp §95
 Am Jur 2d Incompetent Persons §§33 et seq.

Notes Of Decisions

In general 2
Credit for time in confinement 4
Detention for involuntary treatment 6
Due process 3
Liability for release 7
Temporary conservatorship, notice requirements 5
Validity 1

1. Validity

Former § 5250 (see, now, this section) permitting certification for an additional 14 days of intensive treatment
beyond a 72-hour emergency detention of a person alleged to be gravely disabled due to mental disorder, was
unconstitutional, since it allowed the state to deprive an individual of fundamental liberty against his will
without an automatic review or hearing at which state was required to show probable cause for the detention.
Doe v. Gallinot, C.D.Cal.1979, 486 F.Supp. 983, affirmed 657 F.2d 1017. Mental Health  32

Lanterman-Petris-Short Act (§ 5000 et seq.) authorizing detention for intensive care, not to exceed 14 days, of
involuntary patients who as result of mental disorder are danger to others or to themselves or are gravely
disabled, is valid with suitable safeguards to protect rights of such patients to counsel and to seek release on
habeas corpus. Thorn v. Superior Court of San Diego County (1970) 83 Cal.Rptr. 600, 1 Cal.3d 666, 464 P.2d



56. Mental Health  32

2. In general

Application of other statutory procedures is not precluded with respect to juvenile wards by the LPS Act when
such other procedures are consistent with or in accordance with LPS Act, including provision of § 6551
authorizing, in case of doubt, that a ward be taken to approved facility for treatment and evaluation. In re
Michael E.(1975) 123 Cal.Rptr. 103, 15 Cal.3d 183, 538 P.2d 231. Infants  222

Upon finding that defendant who was insane at time of offense had recovered her sanity, trial court should
remand defendant to custody of sheriff for determination of sanity in proceedings of involuntary civil
commitment. People v. Kelly (1973) 111 Cal.Rptr. 171, 10 Cal.3d 565, 516 P.2d 875. Mental Health  439.1

Orders directing legal staff of nonprofit corporation to visit all persons detained for 14-day intensive treatment
for mental disorder pursuant to Lanterman-Petris-Short Act (§ 5000 et seq.) and providing that, unless
psychiatric foundation operating hospitals admitted attorneys to visit all persons being so detained in hospitals,
court would issue automatically writ of habeas corpus to have all such persons brought before the court was
within court's jurisdiction and should be sustained at that stage of experimental legislation in field of care and
treatment of mentally ill. Thorn v. Superior Court of San Diego County (1970) 83 Cal.Rptr. 600, 1 Cal.3d 666,
464 P.2d 56. Mental Health  33

Failure of medical examiner in proceeding respecting commitment of alleged narcotic addict to make
recommendation on basis of all evidence, including report of another physician, was not substantial compliance
with requirements of § 5566 (repealed) and Pen.C. former § 6451 (repealed; see, now, § 3051 of this Code).
People v. Davis (App. 2 Dist. 1965) 44 Cal.Rptr. 825, 234 Cal.App.2d 847. Chemical Dependents  19

In view of scant evidence that individual who had been committed was in imminent danger of becoming an
addict, failure of medical examiners to comply with statutory requirements by making and signing certificate at
end of hearing required reversal of commitment order which had been entered although medical examiners had
not considered report from another physician to the effect that individual was not addicted. People v. Davis
(App. 2 Dist. 1965) 44 Cal.Rptr. 825, 234 Cal.App.2d 847. Chemical Dependents  25

Obvious purpose of requirement of § 5566 (repealed) that certificates be made and signed at end of hearing was
to give medical examiners opportunity to base their recommendation not only on facts observed by them and
opinions reached by them before hearing, but on all of the evidence adduced. People v. Davis (App. 2 Dist.
1965) 44 Cal.Rptr. 825, 234 Cal.App.2d 847. Chemical Dependents  19

3. Due process

Bare existence of optional habeas corpus review did not, of itself, alleviate due process concerns with respect to
lack of provision or mandatory probable cause hearing prior to involuntary commitment of "gravely disabled"
persons under § 5150 et seq. where private interest of individuals committed under statutory provisions was
substantial because of both massive curtailment of liberty and adverse social consequences resulting from
commitment, adoption of mandatory review procedures promised to effect a reduction in erroneous
certifications, and protection of available habeas corpus proceedings was illusory since large segment of
protected class could not realistically be expected to set proceedings into motion in first place. Doe v. Gallinot,
C.A.9 (Cal.)1981, 657 F.2d 1017. Constitutional Law  4337; Mental Health  32

4. Credit for time in confinement

Where hospital inmate who had been found not guilty by reason of insanity was hospitalized in other
institutions as result of action initiated by hospital, inmate's outpatient supervisor or his outpatient provider, he
was entitled to credit for such confinement in other institutions, notwithstanding that such other confinement
was ordered pursuant to provisions of Lanterman-Petris-Short Act (§ 5000 et seq.). People v. Saville (App. 2
Dist. 1982) 188 Cal.Rptr. 376, 138 Cal.App.3d 970. Mental Health  439.1



5. Temporary conservatorship, notice requirements

The presumption that a proposed conservatee, institutionalized as a dangerous or gravely disabled person for 72
hours of treatment and evaluation or for 14 days of intensive treatment, is entitled to five days' notice of a
petition for a temporary conservatorship may be departed from only upon a showing of "good cause," that is, an
individualized showing of exigent circumstances in a particular case; a blanket statement of reasons offered as a
matter of routine policy does not constitute good cause. Edward W. v. Lamkins (App. 1 Dist. 2002) 122
Cal.Rptr.2d 1, 99 Cal.App.4th 516, review denied. Mental Health  129; Mental Health  135

6. Detention for involuntary treatment

Under the Lanterman-Petris-Short Act (LPS Act), a person who is dangerous or gravely disabled due to a
mental disorder may be detained for involuntary treatment; however, in accordance with the legislative purpose
of preventing inappropriate, indefinite commitments of mentally disordered persons, such detentions are
implemented incrementally, and can be terminated before the expiration of the commitment period. Bragg v.
Valdez (App. 2 Dist. 2003) 3 Cal.Rptr.3d 804, 111 Cal.App.4th 421, rehearing denied. Mental Health  36;
Mental Health  59.1

7. Liability for release

A treating psychiatrist who releases a psychiatric patient solely because patient has no insurance, when that
patient has been involuntarily committed under the Lanterman-Petris-Short Act (LPS Act) as a danger to
himself and others, may be liable to the patient and any person that patient injures following patient's release.
Bragg v. Valdez (App. 2 Dist. 2003) 3 Cal.Rptr.3d 804, 111 Cal.App.4th 421, rehearing denied. Health 
701; Health  757

§ 5250.1. Unconditional release from intensive treatment; notice; destruction of records 

     •     Historical Notes

The professional person in charge of a facility providing intensive treatment, pursuant to Section 5250 or
5270.15, or that person's designee, shall notify the county mental health director, or the director's designee, and
the peace officer who made the original written application for 72-hour evaluation pursuant to Section 5150 or a
person who is designated by the law enforcement agency that employs the peace officer, that the person
admitted pursuant to the application has been released unconditionally if all of the following conditions apply:

(a) The peace officer has requested notification at the time he or she makes the application for 72-hour
evaluation.

(b) The peace officer has certified in writing at the time he or she made the application that the person has been
referred to the facility under circumstances which, based upon an allegation of facts regarding actions witnessed
by the officer or another person, would support the filing of a criminal complaint.

(c) The notice is limited to the person's name, address, date of admission for 72-hour evaluation, date of
certification for intensive treatment, and date of release.

If a police officer, law enforcement agency, or designee of the law enforcement agency, possesses any record of
information obtained pursuant to the notification requirements of this section, the officer, agency, or designee
shall destroy that record two years after receipt of notification.

CREDIT(S)
(Added by Stats.1983, c. 755, § 2.  Amended by Stats.1988, c. 1517, § 2.)

Historical Notes



Historical And Statutory Notes

1998 Main Volume
The 1988 amendment inserted in the first paragraph "or 5270.15" following "Section 5250".

§ 5251. Notice of certification; signatories 

     •     Historical Notes     •     Research References

For a person to be certified under this article, a notice of certification shall be signed by two people.  The first
person shall be the professional person, or his or her designee, in charge of the agency or facility providing
evaluation services.  A designee of the professional person in charge of the agency or facility shall be a
physician or a licensed psychologist who has a doctoral degree in psychology and at least five years of
postgraduate experience in the diagnosis and treatment of emotional and mental disorders.

The second person shall be a physician or psychologist who participated in the evaluation.  The physician shall
be, if possible, a board certified psychiatrist.  The psychologist shall be licensed and have at least five years of
postgraduate experience in the diagnosis and treatment of emotional and mental disorders.

If the professional person in charge, or his or her designee, is the physician who performed the medical
evaluation or a psychologist, the second person to sign may be another physician or psychologist unless one is
not available, in which case a licensed clinical social worker or a registered nurse who participated in the
evaluation shall sign the notice of certification.

CREDIT(S)
(Added by Stats.1982, c. 1598, § 4.  Amended by Stats.1998, c. 1013 (A.B.1439), § 2.)

Historical Notes

Historical And Statutory Notes

1998 Legislation
Stats.1998, c. 1013, § 2, inserted "licensed clinical" preceding "social worker" in the third paragraph.
1998 Main Volume
Former § 5251, added by Stats.1967, c. 1667, p. 4074, § 36, amended by Stats.1970, c. 1627, p. 3442, §

12; Stats.1978, c. 391, p. 1242, § 3, relating to similar subject matter, was repealed by Stats.1982, c.
1598, § 3.  See this section.

Former § 5251, added by Stats.1965, c. 391, p. 1638, § 4, relating to authority to discharge probation
officer from further accountability, was repealed by Stats.1967, c. 1667, p. 4188, § 36.5, operative
July 1, 1969.  See Welfare and Institutions Code § 6716.

Former § 5251, added by Stats.1937, c. 699, p. 1972, amended by Stats.1941, c. 661, p. 2111, § 1,
Stats.1955, c. 111, p. 573, § 4, Stats.1957, c. 489, p. 1519, § 2, which related to persons eligible for
commitment, was repealed by Stats.1965, c. 391, p. 1630, § 3.

Former § 5251, added by Stats.1937, c. 369, p. 1133, which related to notice of hearing on petition for
commitment, was repealed by Stats.1937, c. 699, p. 1972.  See Welfare and Institutions Code §
6504.

Derivation: Former § 5251, added by Stats.1967, c. 1667, p. 4074, § 36, amended by Stats.1970, c.
1627, p. 3442, § 12; Stats.1978, c. 391, p. 1242, § 3.

Research References



Cross References

Habeas corpus, waiver of presence at hearing of signatories of certification, see Welfare and
Institutions Code § 5276.1.

Waiver of presence of physician, licensed psychologist or other professional person, see Welfare and
Institutions Code § 5276.1.

Law Review And Journal Commentaries

Civil commitment of mentally ill in California: Lanterman-Petris-Short Act. (1974) 7
Loy.L.A.L.Rev. 93.

Least restrictive alternative doctrine in Los Angeles county civil commitment.  Bradley D. McGraw
and Ingo Keilitz (1984) 6 Whittier L.Rev. 35.

1998 Main Volume

Collateral References:

Cal Jur 3d Incomp §§95, 96
 Am Jur 2d Incompetent Persons §§33 et seq., 39.

§ 5252. Necessity for, and form of, notice of certification 

     •     Historical Notes     •     Research References

A notice of certification is required for all persons certified for intensive treatment pursuant to Section 5250 or
5270.15, and shall be in substantially the following form (strike out inapplicable section):

The authorized agency providing evaluation services in the County of __________ has evaluated the condition
of:

Name ______________

Address ______________

Age ______________

Sex ______________

Marital status ______________

We the undersigned allege that the above-named person is, as a result of mental disorder or impairment by
chronic alcoholism:

(1) A danger to others.

(2) A danger to himself or herself.

(3) Gravely disabled as defined in paragraph (1) of subdivision (h) or subdivision (l) of Section 5008 of the
Welfare and Institutions Code.

The specific facts which form the basis for our opinion that the above-named person meets one or more of the
classifications indicated above are as follows:

(certifying persons to fill in blanks) ______________

______________



______________

[Strike out all inapplicable classifications.]

The above-named person has been informed of this evaluation, and has been advised of the need for, but has not
been able or willing to accept treatment on a voluntary basis, or to accept referral to, the following services:

______________

______________

______________

______________

______________

We, therefore, certify the above-named person to receive intensive treatment related to the mental disorder or
impairment by chronic alcoholism beginning this _______ day of _______(Month), 19___, in the intensive
treatment facility herein named ____________.

____________ (Date)

Signed ______________

Signed ______________

Countersigned _____________________________________________________________

                          (Representing facility)

I hereby state that I delivered a copy of this notice this day to the above-named person and that I informed him
or her that unless judicial review is requested a certification review hearing will be held within four days of the
date on which the person is certified for a period of intensive treatment and that an attorney or advocate will
visit him or her to provide assistance in preparing for the hearing or to answer questions regarding his or her
commitment or to provide other assistance.  The court has been notified of this certification on this day.

Signed ______________

CREDIT(S)
(Added by Stats.1982, c. 1598, § 4.  Amended by Stats.1983, c. 319, § 1; Stats.1988, c. 1517, § 3.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1983 amendment deleted "Religious affiliation" following "Marital status"; inserted in the final

paragraph "unless judicial review is requested"; and substituted in the final paragraph "seven days of
the initial detention" for "four days".

The 1988 amendment deleted in the first sentence "14 days" following "persons certified for", inserted
"pursuant to Section 5250 or 5270.15" following intensive treatment, and "(strike out in applicable
section)" following form; deleted "for more than 14 days" following "chronic alcoholism";
substituted in the final paragraph "four days" for "seven days", "date on which the person is certified



for a period of intensive treatment" for "initial detention", and added the last sentence relating to
notification to the court of certification.

Former § 5252, added by Stats.1967, c. 1667, p. 4074, § 36, amended by Stats.1968, c. 1374, p. 2648, §
28; Stats.1969, c. 722, p. 1424, § 11.1; Stats.1971, c. 776, p. 1526, § 1, relating to similar subject
matter, was repealed by Stats.1982, c. 1598, § 3.  See this section.

Former § 5252, added by Stats.1965, c. 391, p. 1639, § 4, amended by Stats.1967, c. 825, p. 2250, § 2,
was renumbered Welfare and Institutions Code § 6717 and amended by Stats.1968, c. 1374, p. 2649,
§ 29, operative July 1, 1969.

Repeal of former § 5252 by § 5 of Stats.1967, c. 825, failed to become operative under the provisions of
§ 5 of that Act.  See Historical and Statutory Notes under Welfare and Institutions Code § 5201.

Repeal of former § 5252 by § 36.5 of Stats.1967, c. 1667, failed to become operative under the
provisions of § 50 of that Act.  See Historical and Statutory Notes under Welfare and Institutions
Code § 5000.

Former § 5252, added by Stats.1937, c. 699, p. 1972, amended by Stats.1941, c. 662, p. 2112, § 1;
Stats.1943, c. 481, p. 2027, § 62; Stats.1955, c. 324, p. 777, § 1; Stats.1961, c. 79, p. 1061, § 6,
relating to petition for commitment of feebleminded person, was repealed by Stats.1965, c. 391, p.
1630, § 3.  See Welfare and Institutions Code § 6502.

Former § 5252, added by Stats.1937, c. 369, p. 1133, which related to order of commitment, was
repealed by Stats.1937, c. 699, p. 1972.  See Welfare and Institutions Code §§ 6507, 6509.

Derivation: Former § 5252, added by Stats.1967, c. 1667, p. 4074, § 36, amended by Stats.1968, c.
1374, p. 2648, § 28; Stats.1969, c. 722, p. 1424, § 11.1; Stats.1971, c. 776, p. 1526, § 1.

Research References

Cross References

Delivery of copy of certification notice, see Welfare and Institutions Code§ 5253.
Gravely disabled defined, see Welfare and Institutions Code § 5008.
Habeas corpus, right of review by, see Welfare and Institutions Code § 5275 et seq.
Intensive treatment defined, see Welfare and Institutions Code § 5008.
Right to counsel, see Welfare and Institutions Code §§ 5226, 5276, 5302.
Right to counsel in criminal cases, see Const. Art. 1, § 15; Penal Code§ 686.
1998 Main Volume

Collateral References:

Cal Jur 3d Incomp §§96, 107
 Am Jur 2d Incompetent Persons §§33 et seq., 39.

§ 5253. Delivery of copy of certification notice; designation of any other person to be informed 

     •     Historical Notes     •     Research References

A copy of the certification notice shall be personally delivered to the person certified, the person's attorney, or
the attorney or advocate designated in Section 5252.  The person certified shall also be asked to designate any
person who is to be sent a copy of the certification notice.  If the person certified is incapable of making this
designation at the time of certification, he or she shall be asked to designate a person as soon as he or she is
capable.

CREDIT(S)
(Added by Stats.1982, c. 1598, § 4.  Amended by Stats.1983, c. 319, § 2.)



Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1983 amendment substituted, at the end of the second sentence, "who is to be sent a copy of the

certification notice" for "whom he or she wishes informed regarding the certification"; and
substituted, at the beginning of the third sentence, "If the person certified" for "If he or she".

Former § 5253, added by Stats.1967, c. 1667, p. 4074, § 36, amended by Stats.1968, c. 1374, p. 2649, §
30; Stats.1971, c. 1593, p. 3339, § 372; Stats.1977, c. 1252, p. 4569, § 558, relating to similar
subject matter, was repealed by Stats.1982, c. 1598, § 3.  See this section.

Former § 5253, added by Stats.1965, c. 391, p. 1639, § 4, which related to the county auditor's state
settlement report and payments to the state, was repealed by Stats.1967, c. 90, p. 1004, § 9.

Former § 5253, added by Stats.1937, c. 699, p. 1972, which related to time and place of hearing on
petition for commitment, was repealed by Stats.1965, c. 391, p. 1630, § 3.  See Welfare and
Institutions Code § 6503.

Former § 5253, added as § 5262.6 by Stats.1939, c. 440, p. 1774, § 2, was renumbered Welfare and
Institutions Code § 5253 and amended by Stats.1967, c. 90, p. 1004, § 8, and was renumbered
Welfare and Institutions Code § 6718 and amended by Stats.1968, c. 374, p. 2649, § 31, operative
July 1, 1969.

Repeal of former § 5253 by § 36.5 of Stats.1997, c. 1667, failed to become operative under the
provisions of § 50 of that Act.  See Historical and Statutory Notes under Welfare and Institutions
Code § 5000.

Former § 5253, enacted by Stats.1937, c. 369, p. 1133, which related to order requiring payment for
support, was repealed by Stats.1937, c. 699, p. 1972.  See Welfare and Institutions Code § 6715.

Derivation: Former § 5253, added by Stats.1967, c. 1667, p. 4074, § 36, amended by Stats.1968, c.
1374, p. 2649, § 30; Stats.1970, c. 1627, p. 3442, § 12.1; Stats.1971, c. 1593, p. 3339, § 372;
Stats.1977, c. 1252, p. 4569, § 558.

Research References

Cross References

Suicidal persons, second notice of certification, see Welfare and Institutions Code § 5261.

Law Review And Journal Commentaries

Civil commitment of mentally ill in California: Lanterman-Petris-Short Act. (1974) 7
Loy.L.A.L.Rev. 93.

1998 Main Volume

Collateral References:

Witkin, Procedure (4th ed) Actions §31
B-W Cal Civil Practice: Probate and Trust Proceedings §30:5
Cal Jur 3d Incomp §96
 Am Jur 2d Incompetent Persons §§33 et seq., 39.

§ 5254. Certification review hearing; notice of entitlement; time; issues; rights of person certified 



     •     Historical Notes     •     Research References

The person delivering the copy of the notice of certification to the person certified shall, at the time of delivery,
inform the person certified that he or she is entitled to a certification review hearing, to be held within four days
of the date on which the person is certified for a period of intensive treatment in accordance with Section 5256
unless judicial review is requested, to determine whether or not probable cause exists to detain the person for
intensive treatment related to the mental disorder or impairment by chronic alcoholism.  The person certified
shall be informed of his or her rights with respect to the hearing, including the right to the assistance of another
person to prepare for the hearing or to answer other questions and concerns regarding his or her involuntary
detention or both.

CREDIT(S)
(Added by Stats.1982, c. 1598, § 4.  Amended by Stats.1983, c. 319, § 3; Stats.1988, c. 1517, § 4.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1983 amendment inserted "certified" following "inform the person" in the first sentence; and

substituted "within seven days of the initial detention of the person in accordance with Section 5256
unless judicial review is requested" for "within four days" following "to be held" in the first
sentence.

The 1988 amendment substituted "four" for "seven" days, "date on which the person is certified for a
period of intensive treatment" for "initial detention of the person", and "detention" for
"commitment".

Former § 5254, added by Stats.1967, c. 1667, p. 4074, § 36, amended by Stats.1968, c. 1374, p. 2649, §
32; Stats.1969, c. 722, p. 1425, § 12; Stats.1970, c. 1627, p. 3442, § 13, relating to termination of
certification, release upon termination, and exceptions, was repealed by Stats.1982, c. 1598,§ 3.  See
this section.

Former § 5254, added by Stats.1937, c. 699, p. 1972, amended by Stats.1955, c. 324, p. 777, § 2, which
related to notice of hearing, was repealed by Stats.1965, c. 391, p. 1630, § 3.  See Welfare and
Institutions Code § 6504.

Research References

Law Review And Journal Commentaries

Least restrictive alternative doctrine in Los Angeles county civil commitment.  Bradley D. McGraw
and Ingo Keilitz (1984) 6 Whittier L.Rev. 35.

Placing minors in California mental hospitals.  Judge Stephen M. Lachs (1982) 4 Whittier L.Rev. 57.
1998 Main Volume

Collateral References:

Cal Jur 3d Incomp §§95, 96

§ 5254.1. Judicial review by habeas corpus; notice of right; explanation of term; right to counsel 

     •     Historical Notes     •     Research References     •     Notes of Decisions



The person delivering the copy of the notice of certification to the person certified shall, at the time of delivery,
inform the person certified of his or her legal right to a judicial review by habeas corpus, and shall explain that
term to the person certified, and inform the person of his or her right to counsel, including court-appointed
counsel pursuant to Section 5276.

CREDIT(S)
(Added by Stats.1982, c. 1598, § 4.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5254.1, added by Stats.1978, c. 1294, p. 4243, § 3, limiting the total period of detention, was

repealed by Stats.1982, c. 1598, § 3.  See Welfare and Institutions Code § 5258.
Derivation: Former § 5252.1, added by Stats.1969, c. 722, p. 1425, § 11.2.

Research References

Cross References

Advice as to right of counsel, see Welfare and Institutions Code §§ 5226, 5276, 5302.
Appointment of public defender or other attorney, see Welfare and Institutions Code §§ 5276, 5302,

5365.
Confinement of outpatient pending proceeding for revocation of outpatient status, rights and notice

of rights, see Welfare and Institutions Code § 5308.
Habeas corpus, right of review by, see Welfare and Institutions Code § 5275 et seq.
Right to counsel in criminal cases, see Const. Art. 1, § 15, cl. 3; Penal Code § 686.

Law Review And Journal Commentaries

Burden and standard of proof in short-term civil commitment. (1979) 31 Stan.L.Rev. 425.
Civil commitment of mentally ill in California: Lanterman-Petris-Short Act. (1974) 7

Loy.L.A.L.Rev. 93.
"Cuckoo's nest" reassessed: Involuntary commitments in California After Suzuki v. Yuen and Doe v.

Gallinot. (1982) 22 Santa Clara L.Rev. 807.
Institutionalizing the rights of mental patients: Committing the Legislature.  Grant H. Morris (1974)

62 Cal.L.Rev. 957.
Representation of indigents in California, a field study of the public defender and assigned counsel

systems. (1961) 13 Stan.L.Rev. 522.
Review of emergency detention. (1978) 51 S.Cal.L.Rev. 695.
Role of counsel in civil commitment proceeding. Thomas R. Litwack (1974) 62 Cal.L.Rev. 816.
1998 Main Volume

Collateral References:

Witkin, Procedure (4th ed) Actions §§32, 36
Witkin, Procedure (4th ed) Attys §73
Cal Jur 3d Incomp §96
 Am Jur 2d Incompetent Persons §46, Habeas Corpus §§86, 87, 119 et seq.

Notes Of Decisions



In general 2
Validity 1

1. Validity

Bare existence of optional habeas corpus review did not, of itself, alleviate due process concerns with respect to
lack of provision for mandatory probable cause hearing prior to involuntary commitment of "gravely disabled"
persons under § 5150 et seq. where private interest of individuals committed under statutory provisions was
substantial because of both massive curtailment of liberty and adverse social consequences resulting from
commitment, adoption of mandatory review procedures promised to effect a reduction in erroneous
certifications, and protection of available habeas corpus proceedings was illusory since large segment of
protected class could not realistically be expected to set proceedings into motion in first place. Doe v. Gallinot,
C.A.9 (Cal.)1981, 657 F.2d 1017. Constitutional Law  4337; Mental Health  32

2. In general

Orders directing legal staff of nonprofit corporation to visit all persons detained for 14-day intensive treatment
for mental disorder pursuant to Lanterman-Petris-Short Act (§ 5000 et seq.) and providing that, unless
psychiatric foundation operating hospitals admitted attorneys to visit all persons being so detained in hospitals,
court would issue automatically writ of habeas corpus to have all such persons brought before the court was
within court's jurisdiction and should be sustained at that stage of experimental legislation in field of care and
treatment of mentally ill. Thorn v. Superior Court of San Diego County (1970) 83 Cal.Rptr. 600, 1 Cal.3d 666,
464 P.2d 56. Mental Health  33

§ 5255. Discussion of commitment process with person certified; assistance 

     •     Historical Notes     •     Research References

As soon after the certification as practicable, an attorney or patient advocate shall meet with the person certified
to discuss the commitment process and to assist the person in preparing for the certification review hearing or to
answer questions or otherwise assist the person as is appropriate.

CREDIT(S)
(Added by Stats.1982, c. 1598, § 4.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5255 added by Stats.1967, c. 1667, p. 4074, § 36, relating to damages for excessive detention,

was repealed by Stats.1982, c. 1598, § 3.  See Welfare and Institutions Code § 5259.1.
Former § 5255, added by Stats.1937, c. 699, p. 1972, relating to the issuance of a warrant, was repealed

by Stats.1965, c. 391, p. 1630, § 3.  See Welfare and Institutions Code § 6505.

Research References

Cross References

Determinations, according to law, public employee's exemption from liability, see Government Code
§ 856.



Procedures on certification review hearing following withdrawal of request for judicial review, see
Welfare and Institutions Code § 5276.2.

Collateral References:

Cal Jur 3d Incomp §§95, 96

§ 5256. Necessity and time for certification review hearing 

     •     Historical Notes     •     Research References

When a person is certified for intensive treatment pursuant to Sections 5250 and 5270.15, a certification review
hearing shall be held unless judicial review has been requested as provided in Sections 5275 and 5276.  The
certification review hearing shall be within four days of the date on which the person is certified for a period of
intensive treatment unless postponed by request of the person or his or her attorney or advocate.  Hearings may
be postponed for 48 hours or, in counties with a population of 100,000 or less, until the next regularly scheduled
hearing date.

CREDIT(S)
(Added by Stats.1982, c. 1598, § 4.  Amended by Stats.1983, c. 319, § 4; Stats.1988, c. 1517, § 5.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1983 amendment substituted "by request of the person or his or her attorney or advocate" for "for a

period not to exceed 48 hours by request of the person or his or her attorney or advocate" at the end
of the second sentence; and added the third sentence.

The 1988 amendment substituted "Sections 5250 and 5270.15" for "to this article", "four" for "seven"
days, "date on which" for "initial detention of", and inserted "is certified for a period of intensive
treatment" following "the person".

Former § 5256, added by Stats.1967, c. 667, p. 4074, § 36, relating to preference as to facilities, was
repealed by Stats.1982, c. 1598, § 3.  See Welfare and Institutions Code § 5259.2.

Former § 5256, added by Stats.1937, c. 699, p. 1972, relating to custody pending hearing, was repealed
by Stats.1965, c. 391, p. 1630, § 3.  See, Welfare and Institutions Code § 6506.

Research References

Cross References

Notice of entitlement to hearing, see Welfare and Institutions Code § 5254.
Procedures on certification review hearing following withdrawal of request for judicial review, see

Welfare and Institutions Code § 5276.2.

Law Review And Journal Commentaries

Least restrictive alternative doctrine in Los Angeles county civil commitment.  Bradley D. McGraw
and Ingo Keilitz (1984) 6 Whittier L.Rev. 35.

1998 Main Volume

Collateral References:

Witkin, Procedure (4th ed) Actions §31



B-W Cal Civil Practice: Probate and Trust Proceedings §30:5
Cal Jur 3d Incomp §95

§ 5256.1. Conduct of hearing; commissioner, referee, or certification review hearing officer;
qualifications; location of hearing 
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The certification review hearing shall be conducted by either a court-appointed commissioner or a referee, or a
certification review hearing officer.  The certification review hearing officer shall be either a state qualified
administrative law hearing officer, a medical doctor, a licensed psychologist, a registered nurse, a lawyer, a
certified law student, a licensed clinical social worker, or a licensed marriage and family therapist.  Licensed
psychologists, licensed clinical social workers, licensed marriage and family therapists, and registered nurses
who serve as certification review hearing officers shall have had a minimum of five years' experience in mental
health.  Certification review hearing officers shall be selected from a list of eligible persons unanimously
approved by a panel composed of the local mental health director, the county public defender, and the county
counsel or district attorney designated by the county board of supervisors.  No employee of the county mental
health program or of any facility designated by the county and approved by the State Department of Mental
Health as a facility for 72-hour treatment and evaluation may serve as a certification review hearing officer.

The location of the certification review hearing shall be compatible with, and least disruptive of, the treatment
being provided to the person certified.  In addition, hearings conducted by certification review officers shall be
conducted at an appropriate place at the facility where the person certified is receiving treatment.

CREDIT(S)
(Added by Stats.1982, c. 1598, § 4.  Amended by Stats.1983, c. 319, § 5; Stats.1987, c. 139, § 1; Stats.2002, c.
1013 (S.B.2026), § 97.)

Historical Notes

Historical And Statutory Notes

2002 Legislation
Stats.2002, c. 1013 (S.B.2026), substituted "marriage and family therapist" for "marriage, family, and

child counselor" two times and made nonsubstantive changes.
1998 Main Volume
The 1983 amendment inserted the final sentence of the first paragraph.
The 1987 amendment included within the class of persons eligible to be certification review hearing

officers a licensed marriage, family, and child counselor with at least five years experience in mental
health.

Research References

Cross References

Procedures on certification review hearing following withdrawal of request for judicial review, see
Welfare and Institutions Code § 5276.2.

Law Review And Journal Commentaries

Mental health professionals as civil commitment hearing officers: Procedural due process problems.
(1984) 17 U.C.Davis L.Rev. 653.



1998 Main Volume

Collateral References:

Witkin, Procedure (4th ed) Actions §31
B-W Cal Civil Practice: Probate and Trust Proceedings §30:5
Cal Jur 3d Incomp §97

§ 5256.2. Evidence; presentation 

     •     Research References

At the certification review hearing, the evidence in support of the certification decision shall be presented by a
person designated by the director of the facility.  In addition, either the district attorney or the county counsel
may, at his or her discretion, elect to present evidence at the certification review hearing.

CREDIT(S)
(Added by Stats.1982, c. 1598, § 4.)

Research References

Cross References

Procedures on certification review hearing following withdrawal of request for judicial review, see
Welfare and Institutions Code § 5276.2.

1998 Main Volume

Collateral References:

Cal Jur 3d Incomp §97

§ 5256.3. Presence of certified person at certification review hearing; necessity; waiver 

     •     Research References

The person certified shall be present at the certification review hearing unless he or she, with the assistance of
his or her attorney or advocate, waives his or her right to be present at a hearing.

CREDIT(S)
(Added by Stats.1982, c. 1598, § 4.)

Research References

Cross References

Procedures on certification review hearing following withdrawal of request for judicial review, see
Welfare and Institutions Code § 5276.2.

1998 Main Volume

Collateral References:

Cal Jur 3d Incomp §97



§ 5256.4. Rights of certified person at certification review hearing; manner of conducting hearing;
notification of family members; admission and consideration of evidence 
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(a) At the certification review hearing, the person certified shall have the following rights:

(1) Assistance by an attorney or advocate.

(2) To present evidence on his or her own behalf.

(3) To question persons presenting evidence in support of the certification decision.

(4) To make reasonable requests for the attendance of facility employees who have knowledge of, or
participated in, the certification decision.

(5) If the person has received medication within 24 hours or such longer period of time as the person
conducting the hearing may designate prior to the beginning of the hearing, the person conducting the hearing
shall be informed of that fact and of the probable effects of the medication.

(b) The hearing shall be conducted in an impartial and informal manner in order to encourage free and open
discussion by participants.  The person conducting the hearing shall not be bound by rules of procedure or
evidence applicable in judicial proceedings.

(c) Reasonable attempts shall be made by the mental health facility to notify family members or any other
person designated by the patient, of the time and place of the certification hearing, unless the patient requests
that this information not be provided.  The patient shall be advised by the facility that is treating the patient that
he or she has the right to request that this information not be provided.

(d) All evidence which is relevant to establishing that the person certified is or is not as a result of mental
disorder or impairment by chronic alcoholism, a danger to others, or to himself or herself, or gravely disabled,
shall be admitted at the hearing and considered by the hearing officer.

(e) Although resistance to involuntary commitment may be a product of a mental disorder, this resistance shall
not, in itself, imply the presence of a mental disorder or constitute evidence that a person meets the criteria of
being dangerous to self or others, or gravely disabled.

CREDIT(S)
(Added by Stats.1982, c. 1598, § 4.  Amended by Stats.1986, c. 872, § 3.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1986 amendment inserted subds.(c) and (e); and relettered former subd.(c) as subd.(d).

Research References

Cross References

Procedures on certification review hearing following withdrawal of request for judicial review, see
Welfare and Institutions Code § 5276.2.



Law Review And Journal Commentaries

Civil commitment decisionmaking: A report on one decisionmaker's experience.  Grant H. Morris,
61 S.Cal.L.Rev. 291 (1988).

1998 Main Volume

Collateral References:

Witkin, Procedure (4th ed) Actions §31
Cal Jur 3d Incomp §§96, 97

§ 5256.5. Termination of involuntary detention upon finding of lack of probable cause; certified person
voluntarily remaining at facility 

     •     Research References

If at the conclusion of the certification review hearing the person conducting the hearing finds that there is not
probable cause to believe that the person certified is, as a result of a mental disorder or impairment by chronic
alcoholism, a danger to others, or to himself or herself, or gravely disabled, then the person certified may no
longer be involuntarily detained.  Nothing herein shall prohibit the person from remaining at the facility on a
voluntary basis or the facility from providing the person with appropriate referral information concerning
mental health services.

CREDIT(S)
(Added by Stats.1982, c. 1598, § 4.)

Research References

Cross References

Procedures on certification review hearing following withdrawal of request for judicial review, see
Welfare and Institutions Code § 5276.2.

Law Review And Journal Commentaries

Out of mind?  Out of sight: The uncivil commitment of permanently incompetent criminal
defendants.  Grant H. Morris and J. Reid Meloy, 27 U.C.Davis L.Rev. 1 (1993).

1998 Main Volume

Collateral References:

Cal Jur 3d Incomp §97

§ 5256.6. Detention of certified person for involuntary care, protection and treatment upon finding of
probable cause 

     •     Historical Notes     •     Research References

If at the conclusion of the certification review hearing the person conducting the hearing finds that there is
probable cause that the person certified is, as a result of a mental disorder or impairment by chronic alcoholism,
a danger to others, or to himself or herself, or gravely disabled, then the person may be detained for involuntary
care, protection, and treatment related to the mental disorder or impairment by chronic alcoholism pursuant to
Sections 5250 and 5270.15.



CREDIT(S)
(Added by Stats.1982, c. 1598, § 4.  Amended by Stats.1988, c. 1517, § 6.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1988 amendment substituted "pursuant to Sections 5250 and 5270.15" for "for 14 additional days

beyond the end of the initial 72-hour detention period".

Research References

Cross References

Procedures on certification review hearing following withdrawal of request for judicial review, see
Welfare and Institutions Code § 5276.2.

Law Review And Journal Commentaries

Mental health professionals as civil commitment hearing officers: Procedural due process problems.
(1984) 17 U.C.Davis L.Rev. 653.

1998 Main Volume

Collateral References:

Witkin, Procedure (4th ed) Actions §31
Cal Jur 3d Incomp §97

§ 5256.7. Notification of decision at conclusion of certification review hearing; request for release; right
to fill; hearing 

     •     Historical Notes     •     Research References

The person certified shall be given oral notification of the decision at the conclusion of the certification review
hearing.  As soon thereafter as is practicable, the attorney or advocate for the person certified and the director of
the facility where the person is receiving treatment shall be provided with a written notification of the decision,
which shall include a statement of the evidence relied upon and the reasons for the decision.  The attorney or
advocate shall notify the person certified of the certification review hearing decision and of his or her rights to
file a request for release and to have a hearing on the request before the superior court as set forth in Article 5
(commencing with Section 5275).  A copy of the decision and the certification made pursuant to Section 5250
or 5270.15 shall be submitted to the superior court.

CREDIT(S)
(Added by Stats.1982, c. 1598, § 4.  Amended by Stats.1983, c. 319, § 6; Stats.1988, c. 1517, § 7.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1983 amendment inserted "and the director of the facility where the person is receiving treatment"

in the second sentence; and added the last sentence.



Stats.1988, c. 1517, included § 5270.15 among the provisions pursuant to which copies of the decision
and certification are required to be submitted to the superior court.

Research References

Cross References

Procedures on certification review hearing following withdrawal of request for judicial review, see
Welfare and Institutions Code § 5276.2.

1998 Main Volume

Collateral References:

Witkin, Procedure (4th ed) Actions §31
Cal Jur 3d Incomp §97

§ 5256.8. Limitation on certification review hearing requirement 

     •     Research References

The requirement that there is a certification review hearing in accordance with this article shall apply only to
persons certified for intensive treatment on or after January 1, 1983.

CREDIT(S)
(Added by Stats.1982, c. 1598, § 4.)

Research References

Cross References

Procedures on certification review hearing following withdrawal of request for judicial review, see
Welfare and Institutions Code § 5276.2.

1998 Main Volume

§ 5257. Termination of involuntary commitment; remaining at facility on a voluntary basis; referral
information; limitation on involuntary detainment 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) During the period of intensive treatment pursuant to Section 5250 or 5270.15, the person's involuntary
detention shall be terminated and the person shall be released only if the psychiatrist directly responsible for the
person's treatment believes, as a result of the psychiatrist's personal observations, that the person certified no
longer is, as a result of mental disorder or impairment by chronic alcoholism, a danger to others, or to himself
or herself, or gravely disabled.  However, in those situations in which both a psychiatrist and psychologist have
personally evaluated or examined a person who is undergoing intensive treatment and there is a collaborative
treatment relationship between the psychiatrist and the psychologist, either the psychiatrist or psychologist may
authorize the release of the person, but only after they have consulted with one another.  In the event of a
clinical or professional disagreement regarding the early release of a person who is undergoing intensive
treatment, the person may not be released unless the facility's medical director overrules the decision of the
psychiatrist or psychologist opposing the release.  Both the psychiatrist and psychologist shall enter their
findings, concerns, or objections into the person's medical record.  If any other professional person who is
authorized to release the person believes the person should be released during the designated period of intensive



treatment, and the psychiatrist directly responsible for the person's treatment objects, the matter shall be referred
to the medical director of the facility for the final decision.  However, if the medical director is not a
psychiatrist, he or she shall appoint a designee who is a psychiatrist.  If the matter is referred, the person shall
be released during the period of intensive treatment only if the psychiatrist making the final decision believes,
as a result of the psychiatrist's personal observations, that the person certified no longer is, as a result of mental
disorder or impairment by chronic alcoholism, a danger to others, or to himself or herself, or gravely disabled.
Nothing herein shall prohibit the person from remaining at the facility on a voluntary basis or prevent the
facility from providing the person with appropriate referral information concerning mental health services.

(b) A person who has been certified for a period of intensive treatment pursuant to Section 5250 shall be
released at the end of 14 days unless the patient either:

(1) Agrees to receive further treatment on a voluntary basis.

(2) Is certified for an additional 14 days of intensive treatment pursuant to Article 4.5 (commencing with
Section 5260).

(3) Is certified for an additional 30 days of intensive treatment pursuant to Article 4.7 (commencing with
Section 5270.10).

(4) Is the subject of a conservatorship petition filed pursuant to Chapter 3 (commencing with Section 5350).

(5) Is the subject of a petition for postcertification treatment of a dangerous person filed pursuant to Article 6
(commencing with Section 5300).

(c) The amendments to this section made by Assembly Bill 348 of the 2003-04 Regular Session 1 shall not be
construed to revise or expand the scope of practice of psychologists, as defined in Chapter 6.6 (commencing
with Section 2900) of Division 2 of the Business and Professions Code.

CREDIT(S)
(Added by Stats.1982, c. 1598, § 4.  Amended by Stats.1985, c. 1288, § 7, eff. Sept. 30, 1985; Stats.1988, c.
1517, § 8; Stats.2003, c. 94 (A.B.348),§ 3.)
1See Stats.2003, c. 94 (A.B. 348), § 3.

Historical Notes

Historical And Statutory Notes

2003 Legislation
Stats.2003, c. 94 (A.B.348), rewrote this section, which had read:
"During the period of intensive treatment pursuant to Section 5250 or 5270.15, only if the psychiatrist

directly responsible for the person's treatment believes, as a result of his or her personal
observations, that the person certified no longer is, as a result of mental disorder or impairment by
chronic alcoholism, a danger to others, or to himself or herself, or gravely disabled, then the person's
involuntary detention shall end and the person shall be released.  If any other professional person
who is authorized to release the person believes the person should be released during the designated
period of intensive treatment, and the psychiatrist directly responsible for the person's treatment
objects, the matter shall be referred to the medical director of the facility for the final decision.
However, if the medical director is not a psychiatrist, he or she shall appoint a designee who is a
psychiatrist.  If the matter is referred, the person shall be released during the period of intensive
treatment only if the psychiatrist making the final decision believes, as a result of his or her personal
observations, that the person certified no longer is, as a result of mental disorder or impairment by
chronic alcoholism, a danger to others, or to himself or herself, or gravely disabled.  Nothing herein
shall prohibit either the person remaining at the facility on a voluntary basis or the facility from
providing the person with appropriate referral information concerning mental health services.



"A person who has been certified for a period of intensive treatment pursuant to Section 5250 shall be
released at the end of 14 days unless the patient either:

"(a) Agrees to receive further treatment on a voluntary basis.
"(b) Is certified for an additional 14 days of intensive treatment pursuant to Article 4.5 (commencing

with Section 5260).
"(c) Is certified for an additional 30 days of intensive treatment pursuant to Article 4.7 (commencing

with Section 5270.10).
"(d) Is the subject of a conservatorship petition filed pursuant to Chapter 3 (commencing with Section

5350).
"(e) Is the subject of a petition for Postcertification of an Imminently Dangerous Person filed pursuant to

Article 6 (commencing with Section 5300)."
1998 Main Volume
Stats.1985, c. 1288, rewrote the first paragraph, which had read:
"During the 14-day additional treatment period, if, in the opinion of the professional person in charge of

the facility providing treatment, or his or her designee, the person certified no longer is, as a result of
mental disorder or impairment by chronic alcoholism, a danger to others, or to himself or herself, or
gravely disabled, then the person's involuntary commitment shall end and the person shall be
released.  Nothing herein shall prohibit either the person remaining at the facility on a voluntary
basis or the facility from providing the person with appropriate referral information concerning
mental health services."

Stats.1988, c. 1517, in the first sentence of the first paragraph, substituted "period of intensive treatment
pursuant to Section 5250 or 5270.15, only if the psychiatrist" for "14-day additional treatment
period, only if, the psychiatrist" at the beginning of the sentence, and substituted "involuntary
detention" for "involuntary commitment" prior to "shall end and the person shall be released"; in the
second sentence substituted "designated period of intensive treatment" for "14-day additional
treatment period"; in the fourth sentence substituted "period of intensive treatment only if" for
"14-day additional treatment period only if"; and rewrote the second paragraph.  Prior to
amendment, the second paragraph read:

"Persons who have been certified for 14 days of intensive treatment, and who are not sooner released,
shall not be involuntarily detained beyond 14 days unless one of the following applies:

"(a) Persons to whom Article 4.5 (commencing with Section 5300) is applicable.
"(b) Persons for whom a temporary conservator is appointed pursuant to Chapter 3 (commencing with

Section 5350).
"(c) Persons to whom Article 4.5 (commencing with Section 5260) is applicable."
Former § 5257, added by Stats.1967, c. 1667, p. 4074, § 36, amended by Stats.1968, c. 1374, p. 2650, §

33, relating to exemption from liability for acts of persons released from facilities, was repealed by
Stats.1982, c. 1598,§ 3.  See Welfare and Institutions Code § 5259.3.

Former § 5257, added by Stats.1937, c. 699, p. 1972, relating to witnesses, was repealed by Stats.1965,
c. 391, p. 1630, § 3.  See Welfare and Institutions Code § 6507.

Derivation: Former § 5254, added by Stats.1967, c. 1667, p. 4074, § 36, amended by Stats.1968, c.
1374, p. 2649, § 32; Stats.1969, c. 722, p. 1425, § 12; Stats.1970, c. 1627, p. 3442, § 13.

Research References

Cross References

Additional detention pending petition for temporary conservatorship, see Welfare and Institutions
Code § 5352.3.

Additional intensive treatment of suicidal persons, see Welfare and Institutions Code § 5260 et seq.
Referral, defined, see Welfare and Institutions Code § 5008.
Similar provision, see Welfare and Institutions Code § 5264.



Law Review And Journal Commentaries

Commitment of individuals found incompetent to stand trial; California's new scheme.  Marjory
Winston Parker (1975) 6 Pac.L.J. 484.

Right to effective mental treatment.  Ralph Kirkland Schwitzgebel (1974) 62 Cal.L.Rev. 936.
Sex-based discrimination in the mental institutionalization of women. Robert T. Roth and Judith

Lerner (1974) 62 Cal.L.Rev. 789.
1998 Main Volume

Collateral References:

Cal Jur 3d Incomp §98
 Am Jur 2d Incompetent Persons §§33 et seq., 45.

Notes Of Decisions

In general 1

1. In general

Although minor who was found to have committed assault with a deadly weapon and battery but who was
found to be legally insane had demonstrated suicidal tendencies, long-term commitment could not be authorized
under the Lanterman-Petris-Short Act where minor had requested release from voluntary commitment;
furthermore, there were no county facilities for a long-term commitment and minor had not been found to be a
danger to others. In re Vicki H.(App. 5 Dist. 1979) 160 Cal.Rptr. 294, 99 Cal.App.3d 484. Infants  227(1)

Where minor has been found to be mentally disordered and certified for 14-day intensive treatment, minor must
be released at end of 14 days unless minor agrees to receive further treatment on voluntary basis or unless he is
confined for postcertification treatment or recommended for conservatorship. In re L. L.(App. 1 Dist. 1974) 114
Cal.Rptr. 11, 39 Cal.App.3d 205. Mental Health  51.1

§ 5258. Limitation on total period of detention 

     •     Historical Notes

After the involuntary detention has begun, the total period of detention, including intervening periods of
voluntary treatment, shall not exceed the total maximum period during which the person could have been
detained, if the person had been detained continuously on an involuntary basis, from the time of initial
involuntary detention.

CREDIT(S)
(Added by Stats.1982, c. 1598, § 4.  Amended by Stats.1988, c. 1517, § 9.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1988 amendment substituted "detention" for "commitment" following "involuntary" at the

beginning and end of the section.
Former § 5258, added by Stats.1967, c. 1667, p. 4074, § 36, relating to temporary release, was repealed

by Stats.1982, c. 1598, § 3.  See Welfare and Institutions Code § 5259.



Former § 5258, added by Stats.1937, c. 699, p. 1972, amended by Stats.1939, c. 439, p. 1773, § 1;
Stats.1941, c. 853, p. 2432, § 1; Stats.1955, c. 111, p. 573, § 1; Stats.1957, c. 489, p. 1520, § 3,
relating to the order of commitment was repealed by Stats.1965, c. 391, p. 1630, § 3.  See Welfare
and Institutions Code § 6509.

Derivation: Former § 5254.1, added by Stats.1978, c. 1294, p. 4243, § 3.
1998 Main Volume

§ 5259. Permitting person certified for intensive treatment to leave facility for short periods during
involuntary additional treatment 

     •     Historical Notes     •     Research References

Nothing in this article shall prohibit the professional person in charge of a treatment facility, or his or her
designee, from permitting a person certified for intensive treatment to leave the facility for short periods during
the person's involuntary additional treatment.

CREDIT(S)
(Added by Stats.1982, c. 1598, § 4.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5259, added by Stats.1937, c. 699, p. 1972, derived from former § 5283, added by Stats.1937,

c. 369, p. 1135; Stats.1917, c. 776, p. 1627, § 20; Stats.1929, c. 407, p. 727, § 1, relating to the
delivery of the order of commitment was repealed by Stats.1965, c. 391, p. 1630, § 3.  See Welfare
and Institutions Code § 6740.

Derivation: Former § 5258, added by Stats.1967, c. 1667, p. 4074, § 36.

Research References

Law Review And Journal Commentaries

Premenstrual syndrome and criminal responsibility.  Aleta Wallach and Larry Rubin. (1971) 19
UCLA L.Rev. 209.

1998 Main Volume

Collateral References:

 Am Jur 2d Incompetent Persons §§44, 45.

§ 5259.1. Detention in violation of this article; civil damages 
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Any individual who is knowingly and willfully responsible for detaining a person in violation of the provisions
of this article is liable to that person in civil damages.

CREDIT(S)
(Added by Stats.1982, c. 1598, § 4.)



Historical Notes

Historical And Statutory Notes

1998 Main Volume
Derivation: Former § 5255, added by Stats.1967, c. 1667, p. 4074, § 36.

Research References

Cross References

Determinations according to law, public employees' exemption from liability, see Government Code
§ 856.

Exemption from liability, see Welfare and Institutions Code §§ 5154, 5173, 5267, 5278, 5306.
1998 Main Volume

Collateral References:

 Am Jur 2d Hospitals and Asylums §19.

§ 5259.2. Compliance with preference for one of two or more treatment facilities 
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Whenever a county designates two or more facilities to provide treatment, and the person to be treated, his or
her family, conservator, or guardian expresses a preference for one of these facilities, the professional person
certifying the person to be treated shall attempt, if administratively possible, to comply with the preference.

CREDIT(S)
(Added by Stats.1982, c. 1598, § 4.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Derivation: Former § 5256, added by Stats.1967, c. 1667, p. 4074, § 36.

Research References

Law Review And Journal Commentaries

Institutionalizing the rights of mental patients: Committing the Legislature.  Grant H. Morris (1974)
62 Cal.L.Rev. 957.

Least restrictive alternative doctrine in Los Angeles county civil commitment.  Bradley D. McGraw
and Ingo Keilitz (1984) 6 Whittier L.Rev. 35.

Right to effective mental treatment.  Ralph Kirkland Schwitzgebel (1974) 62 Cal.L.Rev. 936.
1998 Main Volume

Collateral References:



 Am Jur 2d Incompetent Persons §§33 et seq.

§ 5259.3. Immunity from civil or criminal liability for release 
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(a) Notwithstanding Section 5113, if the provisions of Section 5257 have been met, the professional person in
charge of the facility providing intensive treatment, his or her designee, the medical director of the facility or
his or her designee described in Section 5257, the psychiatrist directly responsible for the person's treatment, or
the psychologist shall not be held civilly or criminally liable for any action by a person released before the end
of 14 days pursuant to this article.

(b) The professional person in charge of the facility providing intensive treatment, his or her designee, the
medical director of the facility or his or her designee described in Section 5257, the psychiatrist directly
responsible for the person's treatment, or the psychologist shall not be held civilly or criminally liable for any
action by a person released at the end of the 14 days pursuant to this article.

(c) The attorney or advocate representing the person, the court-appointed commissioner or referee, the
certification review hearing officer conducting the certification review hearing, and the peace officer
responsible for the detainment of the person shall not be civilly or criminally liable for any action by a person
released at or before the end of 14 days pursuant to this article.

(d) The amendments to this section made by Assembly Bill 348 of the 2003-04 Regular Session 1 shall not be
construed to revise or expand the scope of practice of psychologists, as defined in Chapter 6.6 (commencing
with Section 2900) of Division 2 of the Business and Professions Code.

CREDIT(S)
(Added by Stats.1982, c. 1598, § 4.  Amended by Stats.1983, c. 319, § 7; Stats.1985, c. 1288, § 8, eff. Sept. 30,
1985; Stats.2003, c. 94 (A.B.348),§ 4.)
1Stats.2003, c. 94 (A.B.348), § 4.

Historical Notes

Historical And Statutory Notes

2003 Legislation
Stats.2003, c. 94 (A.B.348), in subds.(a) and (b), deleted "and" following "Section 5257", and inserted ",

or the psychologist" following "treatment"; and added subd.(d).
1998 Main Volume
The 1983 amendment inserted "the attorney or advocate representing the person,".
Stats.1985, c. 1288, rewrote the section, which had read:
"The professional person in charge of the facility providing intensive treatment, his or her designee, the

attorney or advocate representing the person, the court-appointed commissioner or referee, the
certification review hearing officer conducting the certification review hearing, and the peace officer
responsible for the detainment of the person shall not be held civilly or criminally liable for any
action by a person released at or before the end of 14 days pursuant to this article."

Derivation: Former § 5257, added by Stats.1967, c. 1667, p. 4074, § 36, amended by Stats.1968, c.
1374, p. 2650, § 33.

Research References



Cross References

Determinations according to law, public employees' exemption from liability, see Government Code
§ 856.

Liability for excessive detention, see Welfare and Institutions Code §§ 5259.1, 5265.
Liability for false application, see Welfare and Institutions Code § 5203.
Similar provisions, see Welfare and Institutions Code §§ 5154, 5173, 5267, 5278, 5306.

Law Review And Journal Commentaries

Ewing v. Goldstein and the therapist's duty to warn in California.  Gwynneth F. Smith, 36 Golden
Gate U.L. Rev. 293 (Spring 2006).

1998 Main Volume

Collateral References:

 Cal Digest of Official Reports 3d Series, Incompetent Persons §§3 et seq.
 Am Jur 2d Incompetent Persons §§33 et seq.
Liability of mental care facility for suicide of patient or former patient.  19 ALR4th 7.

Notes Of Decisions

Construction and application 1

1. Construction and application

Immunities for treating psychiatrists contained within Lanterman-Petris-Short Act (LPS Act) are not applicable
unless treating psychiatrist complies with requirements of LPS Act prior to releasing someone who is a danger
to himself or others. Bragg v. Valdez (App. 2 Dist. 2003) 3 Cal.Rptr.3d 804, 111 Cal.App.4th 421, rehearing
denied. Health  768

Article 4.5. Additional Intensive Treatment Of Suicidal Persons

§ 5260. Confinement for further intensive treatment; conditions 

     •     Historical Notes     •     Research References     •     Notes of Decisions

At the expiration of the 14-day period of intensive treatment any person who, as a result of mental disorder or
impairment by chronic alcoholism, during the 14-day period or the 72-hour evaluation period, threatened or
attempted to take his own life or who was detained for evaluation and treatment because he threatened or
attempted to take his own life and who continues to present an imminent threat of taking his own life, may be
confined for further intensive treatment pursuant to this article for an additional period not to exceed 14 days.

Such further intensive treatment may occur only under the following conditions:

(a) The professional staff of the agency or facility providing intensive treatment services has analyzed the
person's condition and has found that the person presents an imminent threat of taking his own life.

(b) The person has been advised of, but has not accepted, voluntary treatment.

(c) The facility providing additional intensive treatment is equipped and staffed to provide treatment, is



designated by the county to provide such intensive treatment, and agrees to admit the person.

(d) The person has, as a result of mental disorder or impairment by chronic alcoholism, threatened or attempted
to take his own life during the 14-day period of intensive treatment or the 72-hour evaluation period or was
detained for evaluation and treatment because he threatened or attempted to take his own life.

CREDIT(S)
(Added by Stats.1968, c. 1374, p. 2650, § 33.5, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Another section of the same number, relating to the same subject matter, added by Stats.1968, c. 1170,

p. 2221, § 1, was repealed by Stats.1969, c. 722, p. 1426, § 13.  However, the addition by Stats.1968,
c. 1374, p. 2650, § 33.5, was left in full force and effect.

Former § 5260, added by Stats.1937, c. 699, p. 1972, amended by Stats.1945, c. 1427, p. 2680, § 1;
Stats.1961, c. 1764, p. 3770, § 1, which related to an order for payment of expenses, was repealed by
Stats.1965, c. 391, p. 1630, § 3.  See Welfare and Institutions Code § 6715.

Research References

Cross References

Administration of antipsychotic medication to persons subject to detention, see Welfare and
Institutions Code § 5332.

Certification for intensive treatment, see Welfare and Institutions Code § 5250 et seq.
Detention for evaluation and treatment, see Welfare and Institutions Code § 5150 et seq.
Evaluation defined, see Welfare and Institutions Code § 5008.
Intensive treatment, defined, see Welfare and Institutions Code § 5008.

Law Review And Journal Commentaries

Burden and standard of proof in short-term civil commitment. (1979) 31 Stan.L.Rev. 425.
Commitment of individuals found incompetent to stand trial; California's new scheme.  Marjory

Winston Parker (1975) 6 Pac.L.J. 484.
"Cuckoo's nest" reassessed: Involuntary commitments in California After Suzuki v. Yuen and Doe v.

Gallinot. (1982) 22 Santa Clara L.Rev. 807.
Involuntary placement of aged.  George J. Alexander (1977) 14 San Diego L.Rev. 1083.
Mental health professionals as civil commitment hearing officers: Procedural due process problems.

(1984) 17 U.C.Davis L.Rev. 653.
The mentally disordered offenders law: The legislature responds to People v. Anzalone.  M. R.

Carrillo-Heian, 31 McGeroge L.Rev. 276 (2000).
Out of mind?  Out of sight: The uncivil commitment of permanently incompetent criminal

defendants.  Grant H. Morris and J. Reid Meloy, 27 U.C.Davis L.Rev. 1 (1993).
Placing minors in California mental hospitals.  Judge Stephen M. Lachs (1982) 4 Whittier L.Rev. 57.
Psychiatry and presumption of expertise: Flipping coins in courtroom.  Bruce J. Ennis and Thomas

R. Litwack (1974) 62 Cal.L.Rev. 693.
Right to effective mental treatment.  Ralph Kirkland Schwitzgebel (1974) 62 Cal.L.Rev. 936.
Right to treatment for mentally ill juveniles. (1976) 27 Hastings L.J. 865.
Sex-based discrimination in the mental institutionalization of women. Robert T. Roth and Judith

Lerner (1974) 62 Cal.L.Rev. 789.



Study of involuntary civil commitment in Los Angeles.  Ingo Keilitz, W. Lawrence Fitch and
Bradley D. McGraw (1984) 14 Sw.U.L.Rev. 241.

1998 Main Volume

Collateral References:

Witkin, Procedure (4th ed) Actions §31
B-W Cal Civil Practice: Probate and Trust Proceedings §§30:5, 30:10
Cal Jur 3d Incomp §§1, 103
 Am Jur 2d Incompetent Persons §§33 et seq.

Notes Of Decisions

In general 1

1. In general

Application of other statutory procedures is not precluded with respect to juvenile wards by the LPS Act when
such other procedures are consistent with or in accordance with LPS Act, including provision of § 6551
authorizing, in case of doubt, that a ward be taken to approved facility for treatment and evaluation. In re
Michael E.(1975) 123 Cal.Rptr. 103, 15 Cal.3d 183, 538 P.2d 231. Infants  222

§ 5261. Second notice of certification; necessity; signing 
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For a person to be certified under this article, a second notice of certification must be signed by the professional
person in charge of the facility providing 14-day intensive treatment under Article 4 (commencing with Section
5250) to the person and by a physician, if possible a board-qualified psychiatrist or a licensed psychologist who
has a doctoral degree in psychology and at least five years of postgraduate experience in the diagnosis and
treatment of emotional and mental disorders.  The physician or psychologist who signs shall have participated
in the evaluation and finding referred to in subdivision (a) of Section 5260.

If the professional person in charge is the physician who performed the medical evaluation and finding or a
psychologist, the second person to sign may be another physician or psychologist unless one is not available, in
which case a social worker or a registered nurse who participated in such evaluation and finding shall sign the
notice of certification.

CREDIT(S)
(Added by Stats.1968, c. 1374, p. 2651, § 33.5, operative July 1, 1969.  Amended by Stats.1969, c. 722, p.
1426, § 15, eff. Aug. 8, 1969, operative July 1, 1969; Stats.1978, c. 391, p. 1243, § 4.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
This section, as added in 1968, read:
"For a person to be certified under this article, a second notice of certification must be signed by the

professional person in charge of the agency or facility providing evaluation services and a physician,
if possible a board-qualified psychiatrist, who participated in the evaluation.

"If the professional person in charge is the physician who performed the medical evaluation, the second



person to sign may be another physician unless one is not available, in which case, a psychologist, a
social worker, or a registered nurse who participated in the evaluation shall sign the notice of
certification."

The 1969 amendment, in the first paragraph, deleted the words "agency or" preceding "facility",
substituted "14-day intensive treatment under Article 4 (commencing with Section 5250) to the
person and by" for "evaluation services and" and "analysis and finding referred to in subdivision (a)
of Section 5260" for "evaluation;" and, in the second paragraph, substituted "analysis and finding"
for "evaluation" and "such analysis and finding" for "evaluation".

The 1978 amendment rewrote the section, which previously read:
"For a person to be certified under this article, a second notice of certification must be signed by the

professional person in charge of the facility providing 14-day intensive treatment under Article 4
(commencing with Section 5250) to the person and by a physician, if possible a board-qualified
psychiatrist, who participated in the analysis and finding referred to in subdivision (a) of Section
5260.

"If the professional person in charge is the physician who performed the medical analysis and finding,
the second person to sign may be another physician unless one is not available, in which case, a
psychologist, a social worker, or a registered nurse who participated in such analysis and finding
shall sign the notice of certification."

Another section of the same number, relating to the same subject matter, added by Stats.1968, c. 1170,
p. 2221, § 1, was repealed by Stats.1969, c. 722, p. 1426, § 13.  However, the addition by Stats.1968,
c. 1374, p. 2650, § 33.5, was left in full force and effect.

Former § 5261, added by Stats.1937, c. 699, p. 1972, which related to witness fees and expenses, was
repealed by Stats.1965, c. 391, p. 1630, § 3.  See Welfare and Institutions Code § 6508.

Research References

Cross References

Certification notice, see Welfare and Institutions Code § 5253.
Intensive treatment, defined, see Welfare and Institutions Code § 5008.

Law Review And Journal Commentaries

Least restrictive alternative doctrine in Los Angeles county civil commitment.  Bradley D. McGraw
and Ingo Keilitz (1984) 6 Whittier L.Rev. 35.

1998 Main Volume

Collateral References:

Cal Jur 3d Incomp §104
 Am Jur 2d Incompetent Persons §§39 et seq.

§ 5262. Form of second notice of certification 
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A second notice of certification for imminently suicidal persons is required for all involuntary 14-day intensive
treatment, pursuant to this article, and shall be in substantially the following form:

To the Superior Court of the State of California for the County of .........

The authorized agency providing 14-day intensive treatment, County of ........, has custody of: .........



Name ........
 Address ........
 Age ........
 Sex ........
 Marital status ........
 Religious affiliation ........

The undersigned allege that the above-named person presents an imminent threat of taking his own life.

This allegation is based upon the following facts:.................

........................................................

This allegation is supported by the accompanying affidavits signed by .........

The above-named person has been informed of this allegation and has been advised of, but has not been able or
willing to accept referral to, the following services: .................................................

........................................................

We, therefore, certify the above-named person to receive additional intensive treatment for no more than 14
days beginning this . . . day of ........, 19. . ., in the intensive treatment
                                                           (Month)
 facility herein named .........

                                         (Month)

facility herein named ........

We hereby state that a copy of this notice has been delivered this day to the above-named person and that he has
been clearly advised of his continuing legal right to a judicial review by habeas corpus, and this term has been
explained to him.

........

 (Date)

Signed ..........................
 Countersigned ..............

Representing intensive treatment facility

CREDIT(S)
(Added by Stats.1968, c. 1374, p. 2651, § 33.5, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Another section of the same number, relating to the same subject matter, added by Stats.1968, c. 1170,

p. 2221, § 1, was repealed by Stats.1969, c. 722, p. 1426, § 13.  However, the addition by Stats.1968,
c. 1374, p. 2650, § 33.5, was left in full force and effect.

Former § 5262, added by Stats.1937, c. 699, p. 1972, which provided for payment of expenses on
dismissal of the petition, was repealed by Stats.1965, c. 391, p. 1630, § 3.  See Welfare and
Institutions Code § 6510.



Research References

Cross References

Copies of second notice of certification for imminently suicidal persons, filing and delivery, see
Welfare and Institutions Code § 5263.

Habeas corpus, right of review by, see Welfare and Institutions Code § 5275 et seq.
Informing person of rights, see Welfare and Institutions Code §§ 5226, 5252, 5254.1.
Intensive treatment, defined, see Welfare and Institutions Code § 5008.
1998 Main Volume

Collateral References:

Cal Jur 3d Incomp §104
 Am Jur 2d Incompetent Persons §§39 et seq.

§ 5263. Copies of second notice of certification for imminently suicidal persons; filing; delivery;
designation of person to be informed 
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Copies of the second notice of certification for imminently suicidal persons, as set forth in Section 5262, shall
be filed with the court and personally delivered to the person certified.  A copy shall also be sent to the person's
attorney, to the district attorney, to the public defender, if any, and to the facility providing intensive treatment.

The person certified shall also be asked to designate any person who is to be sent a copy of the certification
notice.  If the person certified is incapable of making such a designation at the time of certification, he or she
shall be asked to designate such person as soon as he or she is capable.

CREDIT(S)
(Added by Stats.1968, c. 1374, p. 2652, § 33.5, operative July 1, 1969.  Amended by Stats.1971, c. 1593, p.
3339, § 373, operative July 1, 1973; Stats.1977, c. 1252, p. 4569, § 559, operative July 1, 1978; Stats.1982, c.
1598, § 5; Stats.1983, c. 319, § 8.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
This section, as added in 1968, read:
"Copies of the second notice of certification for imminently suicidal persons, as set forth in Section

5262, shall be filed with the court and personally delivered to the person certified.  A copy shall also
be sent to the person's attorney, to the district attorney, to the public defender, if any, to the facility
providing intensive treatment, and to the State Department of Mental Hygiene.

"The person certified shall also be asked to designate any person whom he wishes informed regarding
his certification.  If he is incapable of making such a designation at the time of certification, he shall
be asked to designate such person as soon as he is capable."

The 1971 amendment substituted "State Department of Health" for "State Department of Mental
Hygiene" in the second sentence of the first paragraph.

The 1977 amendment substituted, in the second sentence of the first paragraph, "State Department of
Mental Health" for "State Department of Health".



The 1982 amendment rewrote this section, so as to read:
"Copies of the second notice of certification for imminently suicidal persons, as set forth in Section

5262, shall be filed with the court and personally delivered to the person certified.  A copy shall also
be sent to the person's attorney, to the district attorney, to the public defender, if any, and to the
facility providing intensive treatment.

"The person certified shall also be asked to designate any person whom he or she wishes informed
regarding his or her certification.  If the person certified is incapable of making such a designation at
the time of certification, he or she shall be asked to designate such person as soon as he or she is
capable."

The 1983 amendment substituted "who is to be sent a copy of the certification notice" for "whom he or
she wishes informed regarding his or her certification" at the end of the first sentence in the second
paragraph.

Another section of the same number, relating to the same subject matter, added by Stats.1968, c. 1170,
p. 2221, § 1, was repealed by Stats.1969, c. 722, p. 1426, § 13.  However, the addition by Stats.1968,
c. 1374, p. 2650, § 33.5, was left in full force and effect.

Former § 5263, added by Stats.1937, c. 699, p. 1972, which made contriving to have a person
improperly adjudged mentally deficient a misdemeanor, was repealed by Stats.1965, c. 391, p. 1630,
§ 3.  See Welfare and Institutions Code § 6511.

Research References

Law Review And Journal Commentaries

Civil commitment of mentally ill in California: Lanterman-Petris-Short Act.(1974) 7
Loy.L.A.L.Rev. 93.

Mental health professionals as civil commitment hearing officers: Procedural due process problems.
(1984) 17 U.C.Davis L.Rev. 653.

1998 Main Volume

Collateral References:

Cal Jur 3d Incomp §104
 Am Jur 2d Incompetent Persons §§39 et seq.

§ 5264. Duration of certification; release; exceptions 
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(a) A certification for imminently suicidal persons shall be for no more than 14 days of intensive treatment, and
shall terminate only as soon as the psychiatrist directly responsible for the person's treatment believes, as a
result of the psychiatrist's personal observations, that the person has improved sufficiently for him or her to
leave, or is prepared to voluntarily accept treatment on referral or to remain on a voluntary basis in the facility
providing intensive treatment.  However, in those situations in which both a psychiatrist and psychologist have
personally evaluated or examined a person who is undergoing intensive treatment and there is a collaborative
treatment relationship between the psychiatrist and psychologist, either the psychiatrist or psychologist may
authorize the release of the person, but only after they have consulted with one another.  In the event of a
clinical or professional disagreement regarding the early release of a person who is undergoing intensive
treatment, the person may not be released unless the facility's medical director overrules the decision of the
psychiatrist or psychologist opposing the release.  Both the psychiatrist and psychologist shall enter their
findings, concerns, or objections into the person's medical record.  If any other professional person who is
authorized to release the person believes the person should be released before 14 days have elapsed, and the
psychiatrist directly responsible for the person's treatment objects, the matter shall be referred to the medical



director of the facility for the final decision.  However, if the medical director is not a psychiatrist, he or she
shall appoint a designee who is a psychiatrist.  If the matter is referred, the person shall be released before 14
days have elapsed only if the psychiatrist believes, as a result of the psychiatrist's personal observations, that the
person has improved sufficiently for him or her to leave, or is prepared to accept voluntary treatment on referral
or to remain in the facility providing intensive treatment on a voluntary basis.

(b) Any person who has been certified for 14 days of intensive treatment under this article and to whom Section
5226.1 is not applicable, or with respect to whom the criminal charge has been dismissed under Section 5226.1,
shall be released at the end of the 14 days unless any of the following applies:

(1) The patient agrees to receive further treatment on a voluntary basis.

(2) The patient has been recommended for conservatorship pursuant to Chapter 3 (commencing with Section
5350).

(3) The patient is a person to whom Article 6 (commencing with Section 5300) of this chapter is applicable.

(c) The amendments to this section made by Assembly Bill 348 of the 2003-04 Regular Session 1 shall not be
construed to revise or expand the scope of practice of psychologists, as defined in Chapter 6.6 (commencing
with Section 2900) of Division 2 of the Business and Professions Code.

CREDIT(S)
(Added by Stats.1968, c. 1374, p. 2652, § 33.5, operative July 1, 1969.  Amended by Stats.1969, c. 722, p.
1426, § 16, eff. Aug. 8, 1969, operative July 1, 1969; Stats.1985, c. 1288, § 9, eff. Sept. 30, 1985; Stats.2003, c.
94 (A.B.348), § 5.)
1Stats.2003, c. 94 (A.B.348), § 5.

Historical Notes

Historical And Statutory Notes

2003 Legislation
Stats.2003, c. 94 (A.B.348), rewrote this section, which had read:
"A certification for imminently suicidal persons shall be for no more than 14 days of intensive

treatment, and shall terminate only as soon as, the psychiatrist directly responsible for the person's
treatment believes, as a result of his or her personal observations, that the individual has improved
sufficiently for him to leave, or is prepared to accept voluntary treatment on referral or to remain in
the facility providing intensive treatment on a voluntary basis.  If any other professional person who
is authorized to release the person, believes the person should be released before 14 days have
elapsed, and the psychiatrist directly responsible for the person's treatment objects, the matter shall
be referred to the medical director of the facility for the final decision.  However, if the medical
director is not a psychiatrist, he or she shall appoint a designee who is a psychiatrist.  If the matter is
referred, the person shall be released before 14 days have elapsed only if the psychiatrist believes, as
a result of his or her personal observations, that the individual has improved sufficiently for him or
her to leave, or is prepared to accept voluntary treatment on referral or to remain in the facility
providing intensive treatment on a voluntary basis.

"Persons who have been certified for 14 days of intensive treatment under this article and to whom
Section 5226.1 is not applicable, or with respect to whom the criminal charge has been dismissed
under Section 5226.1, shall be released at the end of the 14 days unless any of the following applies:

"(a) Patients who agree to receive further treatment on a voluntary basis.
"(b) Patients recommended for conservatorship pursuant to Chapter 3 (commencing with Section 5350)

of this part.
"(c) Patients to whom Article 6 (commencing with Section 5300) of this chapter is applicable."
1998 Main Volume



The 1969 amendment in the first paragraph, substituted the words "A certification" for "A second
certification" and substituted the second paragraph and its subdivisions for the former second
paragraph which read:

"Except as otherwise indicated in the conservatorship provisions of Chapter 4 (commencing with
Section 5350) of this part, or in the provisions of Article 6 (commencing with Section 5300) of this
chapter, a facility providing additional intensive treatment must release all involuntary patients at the
end of the 14-day period who do not agree to receive further treatment on a voluntary basis."

Stats.1985, c. 1288, rewrote the first paragraph, which had read:
"A certification for imminently suicidal persons shall be for no more than 14 days of intensive

treatment, and shall terminate as soon as, in the opinion of the professional person in charge of the
facility providing intensive treatment or his designee, the individual has improved sufficiently for
him to leave, or is prepared to accept voluntary treatment on referral or to remain in the facility
providing intensive treatment on a voluntary basis."

Another section of the same number, relating to the same subject matter, added by Stats.1968, c. 1170,
p. 2221, § 1, was repealed by Stats.1969, c. 722, p. 1426, § 13.  However, the addition by Stats.1968,
c. 1374, p. 2650, § 33.5, was left in full force and effect.

Former § 5264, added by Stats.1937, c. 699, p. 1972, which related to juvenile court proceedings, was
repealed by Stats.1965, c. 391, p. 1630, § 3.  See Welfare and Institutions Code § 6512.

Research References

Cross References

Intensive treatment, defined, see Welfare and Institutions Code § 5008.
Referral, defined, see Welfare and Institutions Code § 5008.
Similar provision, see Welfare and Institutions Code § 5257.

Law Review And Journal Commentaries

Right to effective mental treatment.  Ralph Kirkland Schwitzgebel (1974) 62 Cal.L.Rev. 936.
1998 Main Volume

Collateral References:

B-W Cal Civil Practice: Torts §13:6
Cal Jur 3d Incomp §105
 Am Jur 2d Incompetent Persons §45.

§ 5265. Liability for excessive detention 

     •     Historical Notes     •     Research References

Any individual who is knowingly and willfully responsible for detaining a person for more than 14 days in
violation of the provisions of Section 5264 is liable to that person in civil damages.

CREDIT(S)
(Added by Stats.1968, c. 1374, p. 2652, § 33.5, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume



Another section of the same number, relating to the same subject matter, added by Stats.1968, c. 1170,
p. 2221, § 1, was repealed by Stats.1969, c. 722, p. 1426, § 13.  However, the addition by Stats.1968,
c. 1374, p. 2650, § 33.5, was left in full force and effect.

Former § 5265, relating to admissions to hospital for mentally deficient on voluntary application, added
by Stats.1961, c. 460, p. 1539, § 1, was repealed by Stats.1965, c. 391, p. 1630, § 3.

Research References

Cross References

Determinations according to law, public employees' exemption from liability, see Government Code
§ 856.

Exemption from liability, see Welfare and Institutions Code §§ 5154, 5173, 5259.3, 5267, 5278,
5306.
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Collateral References:

Cal Jur 3d Incomp §105
 Am Jur 2d Hospitals and Asylums §19.

§ 5266. Preference for treatment facility 
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Whenever a county designates two or more facilities to provide intensive treatment and the person to be treated,
his family, conservator or guardian expresses a preference for one such facility, the professional person
certifying the person to be treated shall attempt, if administratively possible, to comply with the preference.

CREDIT(S)
(Added by Stats.1968, c. 1374, p. 2652, § 33.5, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Another section of the same number, relating to the same subject matter, added by Stats.1968, c. 1170,

p. 2221, § 1, was repealed by Stats.1969, c. 722, p. 1426, § 13.  However, the addition by Stats.1968,
c. 1374, p. 2650, § 33.5, was left in full force and effect.

Research References

Law Review And Journal Commentaries

Institutionalizing the rights of mental patients: Committing the Legislature.  Grant H. Morris (1974)
62 Cal.L.Rev. 957.

Right to effective mental treatment.  Ralph Kirkland Schwitzgebel (1974) 62 Cal.L.Rev. 936.
1998 Main Volume

Collateral References:

 Am Jur 2d Incompetent Persons §§33 et seq.



§ 5267. Exemption from liability 

     •     Historical Notes     •     Research References

(a) Notwithstanding Section 5113, if the provisions of Section 5264 have been met, the professional person in
charge of the facility providing intensive treatment, his or her designee, the medical director of the facility or
his or her designee described in Section 5264, the psychiatrist directly responsible for the person's treatment, or
the psychologist shall not be held civilly or criminally liable for any action by a person released before the end
of 14 days pursuant to this article.

(b) The professional person in charge of the facility providing intensive treatment, his or her designee, the
medical director of the facility or his or her designee described in Section 5264, the psychiatrist directly
responsible for the person's treatment, or the psychologist shall not be held civilly or criminally liable for any
action by a person released at the end of 14 days pursuant to this article.

(c) The amendments to this section made by Assembly Bill 348 of the 2003-04 Regular Session 1 shall not be
construed to revise or expand the scope of practice of psychologists, as defined in Chapter 6.6 (commencing
with Section 2900) of Division 2 of the Business and Professions Code.

CREDIT(S)
(Added by Stats.1968, c. 1374, p. 2653, § 33.5, operative July 1, 1969.  Amended by Stats.1985, c. 1288, § 10,
eff. Sept. 30, 1985; Stats.2003, c. 94 (A.B.348), § 6.)
1Stats.2003, c. 94 (A.B.348), § 6.

Historical Notes

Historical And Statutory Notes

2003 Legislation
Stats.2003, c. 94 (A.B.348), in subds.(a) and (b), deleted "and" following "Section 5264," and inserted ",

or the psychologist" following "treatment"; and added subd.(c).
1998 Main Volume
Stats.1985, c. 1288, rewrote the section, which had read:
"Neither the professional person in charge of the facility providing intensive treatment, nor his designee,

shall be held civilly or criminally liable for any action by a person released at or before the end of 14
days pursuant to this article."

Another section of the same number, relating to the same subject matter, added by Stats.1968, c. 1170,
p. 2221, § 1, was repealed by Stats.1969, c. 722, p. 1426, § 13.  However, the addition by Stats.1968,
c. 1374, p. 2650, § 33.5, was left in full force and effect.

Research References

Cross References

Determinations according to law, public employees' exemption from liability, see Government Code
§ 856.

Liability for excessive detention, see Welfare and Institutions Code §§ 5259.1, 5265.
Liability for false application, see Welfare and Institutions Code § 5203.
Similar provisions, see Welfare and Institutions Code §§ 5154, 5173, 5259.3, 5278, 5306.

Law Review And Journal Commentaries



Civil commitment of mentally ill in California: Lanterman-Petris-Short Act. (1974) 7
Loy.L.A.L.Rev. 93.

1998 Main Volume

Collateral References:

Cal Jur 3d Gov Tort §6
 Am Jur 2d Hospitals and Asylums §§13 et seq., Incompetent Persons §45.
Liability of one treating mentally afflicted patient for failure to warn or protect third persons

threatened by patient.  83 ALR3d 1201.

§ 5268. Leaves of absence during confinement 

     •     Historical Notes     •     Research References

Nothing in this article shall prohibit the professional person in charge of an intensive treatment facility, or his
designee, from permitting a person certified for intensive treatment to leave the facility for short periods during
the person's involuntary intensive treatment.

CREDIT(S)
(Added by Stats.1968, c. 1374, p. 2653, § 33.5, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Another section of the same number, relating to the same subject matter, added by Stats.1968, c. 1170,

p. 2221, § 1, was repealed by Stats.1969, c. 722, p. 1426, § 13.  However, the addition by Stats.1968,
c. 1374, p. 2650, § 33.5, was left in full force and effect.

Research References

Law Review And Journal Commentaries

Civil commitment of mentally ill in California: Lanterman-Petris-Short Act. (1974) 7
Loy.L.A.L.Rev. 93.

Least restrictive alternative doctrine in Los Angeles county civil commitment.  Bradley D. McGraw
and Ingo Keilitz (1984) 6 Whittier L.Rev. 35.

1998 Main Volume

Collateral References:

 Am Jur 2d Incompetent Persons §45.

Article 4.7. Additional Intensive Treatment

§ 5270.10. Legislative intent 

It is the intent of the Legislature to reduce the number of gravely disabled persons for whom conservatorship



petitions are filed and who are placed under the extensive powers and authority of a temporary conservator
simply to obtain an additional period of treatment without the belief that a conservator is actually needed and
without the intention of proceeding to trial on the conservatorship petition.  This change will substantially
reduce the number of conservatorship petitions filed and temporary conservatorships granted under this part
which do not result in either a trial or a conservatorship.

CREDIT(S)
(Added by Stats.1988, c. 1517, § 10.)

Collateral References:

B-W Cal Civil Practice: Probate and Trust Proceedings §30:5

§ 5270.12. Counties; application of article; monitoring of compliance 

This article shall be operative only in those counties in which the county board of supervisors, by resolution,
authorizes its application and, by resolution, makes a finding that any additional costs incurred by the county in
the implementation of this article are funded either by new funding sufficient to cover the costs incurred by the
county resulting from this article, or funds redirected from cost savings resulting from this article, or a
combination thereof, so that no current service reductions will occur as a result of the enactment of this article.
Compliance with this section shall be monitored by the Department of Mental Health as part of their review and
approval of county Short-Doyle plans.

CREDIT(S)
(Added by Stats.1988, c. 1517, § 10.)

Collateral References:

Witkin, Procedure (4th ed) Actions §31
Cal Jur 3d Incomp §106

§ 5270.15. Certification for additional treatment; conditions 

     •     Research References

Upon the completion of a 14-day period of intensive treatment pursuant to Section 5250, the person may be
certified for an additional period of not more than 30 days of intensive treatment under both of the following
conditions:

(a) The professional staff of the agency or facility treating the person has found that the person remains gravely
disabled as a result of a mental disorder or impairment by chronic alcoholism.

(b) The person remains unwilling or unable to accept treatment voluntarily.

Any person certified for an additional 30 days pursuant to this article shall be provided a certification review
hearing in accordance with Section 5256 unless a judicial review is requested pursuant to Article 5
(commencing with Section 5275).

The professional staff of the agency or facility providing intensive treatment shall analyze the person's
condition at intervals of not to exceed 10 days, to determine whether the person continues to meet the criteria
established for certification under this section, and shall daily monitor the person's treatment plan and progress.
Termination of this certification prior to the 30th day shall be made pursuant to Section 5270.35.

CREDIT(S)
(Added by Stats.1988, c. 1517, § 10.)



Research References

Cross References

Administration of antipsychotic medication to persons subject to detention, see Welfare and
Institutions Code § 5332.

Law Review And Journal Commentaries

The mentally disordered offenders law: The legislature responds to People v. Anzalone.  M. R.
Carrillo-Heian, 31 McGeroge L.Rev. 276 (2000).

Collateral References:

Witkin, Procedure (4th ed) Actions §31
Cal Jur 3d Incomp §106

§ 5270.20. Second notice of certification; signature by professional person in charge of facility;
requirements 

For a person to be certified under this article, a second notice of certification shall be signed by the professional
person in charge of the facility providing intensive treatment to the person and by either a physician who shall,
if possible, be a board-qualified psychiatrist, or a licensed psychologist who has a doctoral degree in
psychology and at least five years of postgraduate experience in the diagnosis and treatment of emotional and
mental disorders.  The physician or psychologist who signs shall have participated in the evaluation and finding
referred to in subdivision (a) of Section 5270.15.

If the professional person in charge is the physician who performed the medical evaluation and finding, or a
psychologist, the second person to sign may be another physician or psychologist, unless one is not available, in
which case a social worker or a registered nurse who participated in the evaluation and finding shall sign the
notice of certification.

CREDIT(S)
(Added by Stats.1988, c. 1517, § 10.)

Collateral References:

Witkin, Procedure (4th ed) Actions §31
Cal Jur 3d Incomp §107

§ 5270.25. Requirement of second notice for involuntary intensive treatment; form 

A second notice of certification is required for all involuntary intensive treatment, pursuant to this article, and
shall be in substantially the form indicated in Section 5252.

CREDIT(S)
(Added by Stats.1988, c. 1517, § 10.)

Collateral References:

Cal Jur 3d Incomp §107



§ 5270.30. Second notice of certification; filing; delivery; designation of recipient 

Copies of the second notice of certification as set forth in Section 5270.25, shall be filed with the court and
personally delivered to the person certified.  A copy shall also be sent to the person's attorney, to the district
attorney, to the public defender, if any, and to the facility providing intensive treatment.

The person certified shall also be asked to designate any individual who is to be sent a copy of the certification
notice.  If the person certified is incapable of making the designation at the time of certification, that person
shall be given another opportunity to designate when able to do so.

CREDIT(S)
(Added by Stats.1988, c. 1517, § 10.)

Collateral References:

Cal Jur 3d Incomp §107

§ 5270.35. Certification; length of intensive treatment; termination; release of patient 

     •     Historical Notes

(a) A certification pursuant to this article shall be for no more than 30 days of intensive treatment, and shall
terminate only as soon as the psychiatrist directly responsible for the person's treatment believes, as a result of
the psychiatrist's personal observations, that the person no longer meets the criteria for the certification, or is
prepared to voluntarily accept treatment on a referral basis or to remain on a voluntary basis in the facility
providing intensive treatment.  However, in those situations in which both a psychiatrist and psychologist have
personally evaluated or examined a person who is undergoing intensive treatment and there is a collaborative
treatment relationship between the psychiatrist and the psychologist, either the psychiatrist or psychologist may
authorize the release of the person but only after they have consulted with one another.  In the event of a
clinical or professional disagreement regarding the early release of a person who is undergoing intensive
treatment, the person may not be released unless the facility's medical director overrules the decision of the
psychiatrist or psychologist opposing the release.  Both the psychiatrist and psychologist shall enter their
findings, concerns, or objections into the person's medical record.  If any other professional person who is
authorized to release the person believes the person should be released before 30 days have elapsed, and the
psychiatrist directly responsible for the person's treatment objects, the matter shall be referred to the medical
director of the facility for the final decision.  However, if the medical director is not a psychiatrist, he or she
shall appoint a designee who is a psychiatrist.  If the matter is referred, the person shall be released before 30
days have elapsed only if the psychiatrist believes, as a result of the psychiatrist's personal observations, that the
person no longer meets the criteria for certification, or is prepared to voluntarily accept treatment on referral or
to remain on a voluntary basis in the facility providing intensive treatment.

(b) Any person who has been certified for 30 days of intensive treatment under this article, shall be released at
the end of 30 days unless one or more of the following is applicable:

(1) The patient agrees to receive further treatment on a voluntary basis.

(2) The patient is the subject of a conservatorship petition filed pursuant to Chapter 3 (commencing with
Section 5350).

(3) The patient is the subject of a petition for postcertification treatment of a dangerous person filed pursuant to
Article 6 (commencing with Section 5300).

(c) The amendments to this section made by Assembly Bill 348 of the 2003-04 Regular Session 1 shall not be



construed to revise or expand the scope of practice of psychologists, as defined in Chapter 6.6 (commencing
with Section 2900) of Division 2 of the Business and Professions Code.

CREDIT(S)
(Added by Stats.1988, c. 1517, § 10.  Amended by Stats.2003, c. 94 (A.B.348), § 7.)
1Stats.2003, c. 94 (A.B.348), § 7.

Historical Notes

Historical And Statutory Notes

2003 Legislation
Stats.2003, c. 94 (A.B.348), rewrote this section, which had read:
"A certification pursuant to this article shall be for no more than 30 days of intensive treatment, and

shall terminate only as soon as the psychiatrist directly responsible for the person's treatment
believes, as a result of his or her personal observations, that the person no longer meets the criteria
for the certification, or is either prepared to accept voluntary treatment on a referral basis or to
remain in the facility providing intensive treatment on a voluntary basis.  If any other professional
person who is authorized to release the person, believes the person should be released before 30 days
have elapsed, and the psychiatrist directly responsible for the person's treatment objects, the matter
shall be referred to the medical director of the facility for the final decision.  However, if the medical
director is not a psychiatrist, he or she shall appoint a designee who is a psychiatrist.  If the matter is
referred, the person shall be released before 30 days have elapsed only if the psychiatrist believes, as
a result of his or her personal observations, that the person no longer meets the criteria for
certification, or is prepared to accept voluntary treatment on referral or to remain in the facility
providing intensive treatment on a voluntary basis.

"Persons who have been certified for 30 days of intensive treatment under this article, shall be released
at the end of 30 days unless the patient either:

"(a) Agrees to receive further treatment on a voluntary basis.
"(b) Is the subject of a conservatorship petition filed pursuant to Chapter 3 (commencing with Section

5350).
"(c) Is the subject of a petition for Post-certification of an Imminently Dangerous Person filed pursuant

to Article 6 (commencing with Section 5300)."

Collateral References:

Cal Jur 3d Incomp §108

§ 5270.40. Knowing and willful detention of a person; civil damages 

Any individual who is knowingly and willfully responsible for detaining a person for more than 30 days in
violation of the provisions of Section 5270.35 is liable to that person in civil damages.

CREDIT(S)
(Added by Stats.1988, c. 1517, § 10.)

Collateral References:

Cal Jur 3d Incomp §108

§ 5270.45. Preference for one facility 



Whenever a county designates two or more facilities to provide intensive treatment and the person to be treated,
his or her family, conservator, or guardian expresses a preference for one facility, the professional person
certifying the person to be treated shall attempt, if administratively possible, to comply with the preference.

CREDIT(S)
(Added by Stats.1988, c. 1517, § 10.)

§ 5270.50. Release of person prior to end of 30 days; criminal and civil liability 

Notwithstanding Section 5113, if the provisions of Section 5270.35 have been met, the professional person in
charge of the facility providing intensive treatment, his or her designee, and the professional person directly
responsible for the person's treatment shall not be held civilly or criminally liable for any action by a person
released before or at the end of 30 days pursuant to this article.

CREDIT(S)
(Added by Stats.1988, c. 1517, § 10.)

§ 5270.55. Detention beyond 14-day period of intensive treatment; evaluation; appointment of
conservator; additional certification; hearing 

     •     Historical Notes

(a) Whenever it is contemplated that a gravely disabled person may need to be detained beyond the end of the
14-day period of intensive treatment and prior to proceeding with an additional 30-day certification, the
professional person in charge of the facility shall cause an evaluation to be made, based on the patient's current
condition and past history, as to whether it appears that the person, even after up to 30 days of additional
treatment, is likely to qualify for appointment of a conservator.  If the appointment of a conservator appears
likely, the conservatorship referral shall be made during the 14-day period of intensive treatment.

(b) If it appears that with up to 30 days additional treatment a person is likely to reconstitute sufficiently to
obviate the need for appointment of a conservator, then the person may be certified for the additional 30 days.

(c) Where no conservatorship referral has been made during the 14-day period and where during the 30-day
certification it appears that the person is likely to require the appointment of a conservator, then the
conservatorship referral shall be made to allow sufficient time for conservatorship investigation and other
related procedures.  If a temporary conservatorship is obtained, it shall run concurrently with and not
consecutively to the 30-day certification period.  The conservatorship hearing shall be held by the 30th day of
the certification period.  The maximum involuntary detention period for gravely disabled persons pursuant to
Sections 5150, 5250 and 5270.15 shall be limited to 47 days.  Nothing in this section shall prevent a person
from exercising his or her right to a hearing as stated in Sections 5275 and 5353.

CREDIT(S)
(Added by Stats.1988, c. 1517, § 10.  Amended by Stats.2001, c. 854 (S.B.205), § 77.)

Historical Notes

Historical And Statutory Notes

2001 Legislation
Stats.2001, c. 854 (S.B.205) made technical revisions and nonsubstantive changes to maintain the Code.

Collateral References:



Cal Jur 3d Incomp §§102, 109

§ 5270.65. Permission for certified person to leave facility 

Nothing in this article shall prohibit the professional person in charge of an intensive treatment facility, or a
designee, from permitting a person certified for intensive treatment to leave the facility for short periods during
the person's intensive treatment.

CREDIT(S)
(Added by Stats.1988, c. 1517, § 10.)

Collateral References:

 Cal Digest of Official Reports 3d Series, Incompetent Persons §§3 et seq.
 Am Jur 2d Incompetent Persons §30.
Right to relief under Federal Civil Rights Act of 1871 (42 USCS §1983) for alleged wrongful

commitment to or confinement in mental hospital.  16 ALR Fed 440.

Article 5. Judicial Review

§ 5275. Habeas corpus; request for release 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Every person detained by certification for intensive treatment shall have a right to a hearing by writ of habeas
corpus for his or her release after he or she or any person acting on his or her behalf has made a request for
release to either (a) the person delivering the copy of the notice of certification to the person certified at the
time of the delivery, or (b) to any member of the treatment staff of the facility providing intensive treatment, at
any time during the period of intensive treatment pursuant to Section 5250, 5260, or 5270.10.

Any person delivering a copy of the certification notice or any member of the treatment staff to whom a request
for release is made shall promptly provide the person making the request for his or her signature or mark a copy
of the form set forth below.  The person delivering the copy of the certification notice or the member of the
treatment staff, as the case may be, shall fill in his or her own name and the date, and, if the person signs by
mark, shall fill in the person's name, and shall then deliver the completed copy to the professional person in
charge of the intensive treatment facility, or his or her designee, notifying him or her of the request.  As soon as
possible, the person notified shall inform the superior court for the county in which the facility is located of the
request for release.

Any person who intentionally violates this section is guilty of a misdemeanor.

The form for a request for release shall be substantially as follows:

(Name of the facility) __________ day of __________ 19__

I, __________ (member of the treatment staff, or person delivering the copy of the certification notice), have
today received a request for the release of __________ (name of patient) from the undersigned patient on his or
her own behalf or from the undersigned person on behalf of the patient.



                                _______________________________________________

                                Signature or mark of patient making request for

                                  release

                                _______________________________________________

                                Signature or mark of person making request on

                                  behalf of patient

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.  Amended by Stats.1968, c. 1374, p. 2653,
§ 35, operative July 1, 1969; Stats.1969, c. 722, p. 1427, § 16.1, eff. Aug. 8, 1969, operative July 1, 1969;
Stats.1988, c. 1517, § 11.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Operative effect of Stats.1967, c. 1667, and subordination of legislation by Stats.1967, c. 1667, to other

1967 legislation, see Historical and Statutory Notes under Welfare and Institutions Code § 5000.
As added in 1967, the section read:
"Every person detained by certification for intensive treatment shall have a right to a hearing by writ of

habeas corpus for his release after he or his attorney has made a request to leave to any member of
the staff of a facility providing intensive treatment.

"Any member of the staff to whom a request for release is made shall promptly provide the person for
his signature or mark a copy of the form set forth below.  The member of the staff shall fill in his
own name and the date, and, if the person signs by mark, shall fill in the person's name, and shall
then deliver the completed copy to the professional person in charge, or his designee, notifying him
of the request.  As soon as possible, the person notified shall inform the superior court for the county
in which the facility is located of the request for release.

"Any person who intentionally violates this section is guilty of a misdemeanor.
"The form for a request for release shall be substantially as follows:
"(Name of the facility) ______ day of ______, 19___.
"I, ________ (member of the staff), have today received a request for release from the undersigned

patient.
........................................"
(Signature or mark of patient)
The 1968 amendment, throughout the section, referred to the "treatment staff" instead of the "staff".
The 1969 amendment rewrote the first paragraph by liberalizing the provisions relating to request for

release, rewriting the first two sentences of the second paragraph providing alternative persons who
may act, and revising the form in the last paragraph to conform to the changes in the earlier
paragraphs.

The 1988 amendment inserted "pursuant to Section 5250, 5260, or 5270.10" at the end of the first
paragraph, and made gender related changes.

Former § 5275 was renumbered Welfare and Institutions Code § 6700 and amended by Stats.1968, c.
1374, p. 2653, § 36, operative July 1, 1969.

Repeal of former § 5275 by Stats.1967, c. 1667, p. 4107, § 36.5, operative July 1, 1969, failed to
become operative under the provisions of Stats.1967, c. 1667, p. 4188, § 50, as the amendment of
the section by Stats.1967, c. 620, p. 1968, § 1, prevailed over that act.  See Historical and Statutory



Notes under Welfare and Institutions Code § 5000.
Former § 5275, added by Stats.1937, c. 369, p. 1133, which defined feeble-minded persons, was

repealed by Stats.1937, c. 699, p. 1972.
Derivation: Former § 6017, added by Stats.1965, c. 391, p. 1684, § 5.
Former § 6611.8, added by Stats.1947, c. 1061, p. 2466, § 2.
Former § 6620, added by Stats.1937, c. 369, p. 1154, § 6620, amended by Stats.1955, c. 111, p. 574, § 8.
Pol.C. § 2188, added by Stats.1903, c. 364, p. 508, § 1.

Research References

Cross References

Certification review hearing, see Welfare and Institutions Code § 5256.
Confinement of outpatient pending proceeding for revocation of outpatient status, rights and notice

of rights, see Welfare and Institutions Code § 5308.
Detention by temporary conservator, right to review, see Welfare and Institutions Code § 5353.
Habeas corpus after commitment to state hospital, see Welfare and Institutions Code § 7250.
Habeas corpus proceedings in general, see Penal Code § 1473 et seq.
Information as to right to review by habeas corpus, see Welfare and Institutions Code § 5254.1.
Intensive treatment, defined, see Welfare and Institutions Code § 5008.
Liability for intentional and unjustifiable interference with inmates' right to judicial determination of

legality of confinement, see Government Code § 855.2.
Misdemeanor, see Penal Code §§ 17, 19, 19.2.
Notice of right to file request for release and to have hearing on request, see Welfare and Institutions

Code § 5256.7.

Law Review And Journal Commentaries

Civil commitment of mentally ill in California: Lanterman-Petris-Short Act. (1974) 7
Loy.L.A.L.Rev. 93.

"Cuckoo's nest" reassessed: Involuntary commitments in California After Suzuki v. Yuen and Doe v.
Gallinot. (1982) 22 Santa Clara L.Rev. 807.

Institutionalizing the rights of mental patients: Committing the Legislature.  Grant H. Morris (1974)
62 Cal.L.Rev. 957.

Least restrictive alternative doctrine in Los Angeles county civil commitment.  Bradley D. McGraw
and Ingo Keilitz (1984) 6 Whittier L.Rev. 35.

Mental health professionals as civil commitment hearing officers: Procedural due process problems.
(1984) 17 U.C.Davis L.Rev. 653.

Psychiatry and presumption of expertise: Flipping coins in courtroom.  Bruce J. Ennis and Thomas
R. Litwack (1974) 62 Cal.L.Rev. 693.

Review of emergency detention. (1978) 51 S.Cal.L.Rev. 695.
Right to counsel at commitment hearing. (1967) 14 UCLA L.Rev. 854.
Sex-based discrimination in the mental institutionalization of women. Robert T. Roth and Judith

Lerner (1974) 62 Cal.L.Rev. 789.
1998 Main Volume

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §2982
Witkin, Procedure (4th ed) Actions §§22, 31, 32, 36
B-W Cal Civil Practice: Probate and Trust Proceedings §§30:5, 30:41, 30:42
Cal Jur 3d Hab C §17; Incomp §§95, 99, 101
 Am Jur 2d Incompetent Persons §46, Habeas Corpus §§86, 87, 119 et seq.



Notes Of Decisions

In general 2
Appeal 12
Collateral attack 11
Construction with other laws 2.5
Due process 1.5
Evidence 9
Federal courts 5
Gravely disabled 7
Grounds 6
Orders and judgment 10
Persons entitled to apply 4
Right to writ 3
Trial 8
Validity 1

1. Validity

Bare existence of optional habeas corpus review did not, of itself, alleviate due process concerns with respect to
lack of provision for mandatory probable cause hearing prior to involuntary commitment of "gravely disabled"
persons under § 5150 et seq. where private interest of individuals committed under statutory provisions was
substantial because of both massive curtailment of liberty and adverse social consequences resulting from
commitment, adoption of mandatory review procedures promised to effect a reduction in erroneous
certifications, and protection of available habeas corpus proceedings was illusory since large segment of
protected class could not realistically be expected to set proceedings into motion in first place. Doe v. Gallinot,
C.A.9 (Cal.)1981, 657 F.2d 1017. Constitutional Law  4337; Mental Health  32

1.5. Due process

Significant liberty interests invoke strict application of the protective umbrella of the statutory procedures to all
proposed conservatees under the gravely disabled provisions of the Lanterman Petris Short Act (LPS) Act.
Edward W. v. Lamkins (App. 1 Dist. 2002) 122 Cal.Rptr.2d 1, 99 Cal.App.4th 516, review denied.
Constitutional Law  4335; Mental Health  120

2. In general

This section and § 5276 governing habeas corpus proceeding instituted by involuntarily committed individual
are within scope of § 5114 which provides that proceedings involving involuntary detention and treatment of
persons who are mentally disordered, developmentally disabled or impaired by chronic alcoholism shall be
represented by district attorney. St. Joseph Hosp. of Orange v. Kuyper (App. 4 Dist. 1983) 194 Cal.Rptr. 876,
146 Cal.App.3d 1086. District Of Columbia  8

After commitment and an unfavorable trial on question of mental illness, the patient has the further remedy of
habeas corpus which can review the question of insanity. 39 Op.Atty.Gen. 238, 4-17-62.

2.5. Construction with other laws

A sex offender, at probable cause hearing to determine whether to proceed to trial for civil commitment under
Sexually Violent Predators Act (SVPA), is not similarly situated to a person seeking habeas corpus relief after
14 or 30 days of civil commitment under the Lanterman Petris Short Act (LPS Act), which authorizes prompt
evaluation and treatment of people from general population with serious mental disorders, and thus, use of
probable cause standard of proof at SVPA hearing does not violate equal protection, though standard of proof at



LPS Act hearing is preponderance of the evidence; SVPA does not reflect a need to commit individuals for
evaluation and treatment on expedited basis, and probable cause hearing occurs before rather than after
commitment. Cooley v. Superior Court (2002) 127 Cal.Rptr.2d 177, 29 Cal.4th 228, 57 P.3d 654, rehearing
denied, as modified. Constitutional Law  3174; Mental Health  460(1)

3. Right to writ

A person charged with a crime and committed to rehabilitation center for treatment as a narcotic drug addict is
entitled to assert his constitutional right to a writ of habeas corpus to inquire into the fact of his addiction or
imminent danger of addiction within the statute. Ex parte De La O (1963) 28 Cal.Rptr. 489, 59 Cal.2d 128, 378
P.2d 793, certiorari denied 83 S.Ct. 1927, 374 U.S. 856, 10 L.Ed.2d 1076. Habeas Corpus  537.1

Insane or incompetent person held in custody is entitled to writ of habeas corpus, since order of commitment is
not final. People v. Superior Court of Contra Costa County (1935) 4 Cal.2d 136, 47 P.2d 724. Habeas Corpus

 537.1

4. Persons entitled to apply

The provisions of Stats.1897, p. 311, § 13, that any one in custody as an insane person is entitled to a writ of
habeas corpus upon a proper application made "by a relative or some friend in his behalf," do not preclude the
person so in custody from petitioning on his own behalf, for such writ. In re Everett (1903) 138 Cal. 490, 71 P.
566. Habeas Corpus  662.1

Construing this section with former §§ 7066, 7067, the director of institutions and the superintendent of
institutions, in case of a minor who in their opinion had no further mental defect or psychopathy, might first
apply for discharge to the committing court under former § 7067, and if such discharge was denied, application
might be made for writ of habeas corpus, and such application should be made under this section. 2
Op.Atty.Gen. 226, 12-7-43.

5. Federal courts

It is within the province of the state legislatures to determine the method of procedure for procuring the
confinement of insane persons, and the federal courts ought not, except in extreme cases, if at all, to interfere
with the administration of such laws by the issue of the writ of habeas corpus on the ground that an alleged
insane person is restrained of his liberty in violation of the federal constitution. In re Huse, 1897, 79 F. 305, 25
C.C.A. 1. Constitutional Law  4337; Habeas Corpus  537.1; Mental Health  32

6. Grounds

Patient of state hospital for insane may not be discharged on habeas corpus because hospital officials are willing
to grant leave of absence on condition that he be safeguarded. Ex parte Gavin (App. 3 Dist. 1926) 80 Cal.App.
27, 251 P. 231. Habeas Corpus  537.1

An application for a writ of habeas corpus, on the sole ground that the proceedings under which a person was
committed to an insane asylum were irregular, does not raise the question whether he has recovered his sanity
and is therefore entitled to be restored to competency. Ex parte Lewis (App. 1909) 11 Cal.App. 530, 105 P. 774.
Habeas Corpus  670(11)

On application to the supreme court for a writ of habeas corpus to obtain the applicant's release from
confinement in the state hospital for the insane, on the ground that the applicant was not insane, a writ would
issue for the production of the applicant before the judge of a certain superior court for a hearing as to
applicant's sanity on proper evidence. Ex parte Clary (1906) 149 Cal. 732, 87 P. 580.

7. Gravely disabled

Superior court's finding that state hospital was "not the proper place" for "gravely disabled" conservatee was
insufficient to justify interference with continuing jurisdiction of superior court of another county, which had



directed conservator to place conservatee at state hospital, and thus, did not justify granting habeas corpus
relief. In re Gandolfo (1984) 206 Cal.Rptr. 149, 36 Cal.3d 889, 686 P.2d 669. Habeas Corpus  537.1

Any harm arising from appointment of conservator pending outcome of conservatorship proceeding was
rendered harmless by proposed conservatee's failure to challenge court's actions by writ of habeas corpus prior
to trial and jury's finding that he was "gravely disabled." Estate of Early (1983) 197 Cal.Rptr. 539, 35 Cal.3d
244, 673 P.2d 209. Mental Health  156

8. Trial

Provision of Const. Art. 1, § 7 (repealed; see, now, Const. Art. 1, § 16) pertaining to right to jury trial did not
guarantee state hospital inmate right to trial by jury on issue of the restoration of his sanity in habeas corpus
proceeding treated as a mandamus proceeding. Smith v. Superior Court of San Luis Obispo County (App. 2
Dist. 1965) 43 Cal.Rptr. 869, 234 Cal.App.2d 1. Jury  19(6.5)

Where one ordered committed to the hospital as insane withdraws his request for jury trial, the absence of such
trial or the claim that the authorization therein of a verdict by less than the whole jury is invalid, furnish no
reason for release on habeas corpus. In re Shackleford (1922) 188 Cal. 279, 204 P. 822. Habeas Corpus 
281

9. Evidence

Evidence would not justify discharge of one committed to state hospital as an insane person, where all of
testimony of medical witnesses was to effect that person so committed was now insane, and that her mental
condition was now worse than it was at time she was committed. Ex parte Cloutman (App. 4 Dist. 1941) 47
Cal.App.2d 77, 117 P.2d 378. Habeas Corpus  732

10. Orders and judgment

Where commitment of petitioner to director of corrections for treatment as narcotic drug addict was void
because of failure of court to comply with this section and Pen.C. former § 6450 (repealed; see, now, § 3050 et
seq.) petitioner was entitled to be discharged from custody in habeas corpus proceeding. In re Pizzo (App. 4
Dist. 1963) 34 Cal.Rptr. 576, 221 Cal.App.2d 597. Habeas Corpus  537.1

Commitment of petitioner to director of corrections for treatment as narcotic drug addict was void, where court
did not comply with requirements of this section and Pen.C. former § 6450, (repealed; see, now, § 3050 et seq.)
because court appointed one instead of two medical examiners to examine petitioner and did not require
attendance of medical examiner at hearing, and based its order on medical examiner's certificate without his
corroborating testimony. In re Pizzo (App. 4 Dist. 1963) 34 Cal.Rptr. 576, 221 Cal.App.2d 597. Chemical
Dependents  19

Where one, pending trial for a crime, is committed to an insane asylum, and the medical superintendent refuses
to act, there can be hearing on habeas corpus and the judge not only can adjudge that the person has recovered
his sanity, but can order his return to the sheriff. Gardner v. Jones (1899) 126 Cal. 614, 59 P. 126.

11. Collateral attack

On collateral attack, court must assume order in habeas corpus proceedings restoring competency was based on
evidence which court deemed sufficient to prove sanity. In re Seegelken's Estate (App. 1 Dist. 1930) 103
Cal.App. 691, 284 P. 987. Habeas Corpus  701.1

The judge of the superior court who committed petitioner to the state hospital having jurisdiction of the
subject-matter and of the person of the petitioner, it is assumed on collateral attack by habeas corpus that
proceedings were regular. Ex parte O'Connor (App. 1915) 29 Cal.App. 225, 155 P. 115. Habeas Corpus 
702



12. Appeal

On appeal from an order committing a person as mentally ill, all conflicts and any reasonable doubt as to
sufficiency of evidence must be resolved in favor of order. In re People in Interest of Booth (App. 3 Dist. 1963)
27 Cal.Rptr. 838, 212 Cal.App.2d 234. Mental Health  45

§ 5276. Jurisdiction and venue; counsel; order for evidentiary hearing; findings; release 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Judicial review shall be in the superior court for the county in which the facility providing intensive treatment is
located or in the county in which the 72-hour evaluation was conducted if the patient or a person acting in his or
her behalf informs the professional staff of the evaluation facility (in writing) that judicial review will be
sought.  No patient shall be transferred from the county providing evaluation services to a different county for
intensive treatment if the staff of the evaluation facility has been informed in writing that a judicial review will
be sought, until the completion of the judicial review.  The person requesting to be released shall be informed of
his or her right to counsel by the member of the treatment staff and by the court; and, if he or she so elects, the
court shall immediately appoint the public defender or other attorney to assist him or her in preparation of a
petition for the writ of habeas corpus and, if he or she so elects, to represent him or her in the proceedings.  The
person shall pay the costs of the legal service if he or she is able.

Reasonable attempts shall be made by the mental health facility to notify family members or any other person
designated by the patient, of the time and place of the judicial review, unless the patient requests that this
information not be provided.  The patient shall be advised by the facility that is treating the patient that he or
she has the right to request that this information not be provided.

The court shall either release the person or order an evidentiary hearing to be held within two judicial days after
the petition is filed.  If the court finds, (a) that the person requesting release is not, as a result of mental disorder
or impairment by chronic alcoholism, a danger to others, or to himself or herself, or gravely disabled, (b) that he
or she had not been advised of, or had accepted, voluntary treatment, or (c) that the facility providing intensive
treatment is not equipped and staffed to provide treatment, or is not designated by the county to provide
intensive treatment he or she shall be released immediately.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.  Amended by Stats.1968, c. 1374, p. 2654,
§ 37, operative July 1, 1969; Stats.1969, c. 722, p. 1428, § 17, eff. Aug. 8, 1969, operative July 1, 1969;
Stats.1970, c. 1627, p. 3443, § 16; Stats.1971, c. 776, p. 1527, § 2; Stats.1986, c. 872, § 4.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Operative effect of Stats.1967, c. 1667, and subordination of legislation by Stats.1967, c. 1667, to other

1967 legislation, see Historical and Statutory Notes under Welfare and Institutions Code § 5000.
As added in 1967, the section read:
"Judicial review shall be in the superior court for the county in which the facility providing intensive

treatment is located.  The person requesting to be released shall be informed of his right to counsel;
and, if he so elects, the court shall immediately appoint the public defender or other attorney to assist
him in preparation of a petition for the writ of habeas corpus and, if he so elects, to represent him in
the proceedings.

"The court shall grant a writ of habeas corpus or order an evidentiary hearing within one judicial day



after the petition is filed.  If the court finds that the person requesting release is not, as a result of
mental disorder or impairment by chronic alcoholism, a danger to others, or to himself, or gravely
disabled, he shall be released immediately."

The 1968 amendment, in the first paragraph, in the sentence relating to the duty to inform a person
requesting release of his right to counsel, specified who was to do the informing, and it added the
sentence relating to payment for legal service; and in the first sentence of the second paragraph, it
substituted "two judicial days" for "one judicial day."

The 1969 amendment, in the second sentence of the second paragraph inserted the subparagraph
designation "(a)" and added the alternative findings listed under subparagraphs (b) and (c) preceding
the words "he shall be released immediately."

The 1970 amendment, in the second paragraph, substituted the words "either release the person or order
an evidentiary hearing to be held" for "grant a writ of habeas corpus or order an evidentiary
hearing."

The 1971 amendment, in the first paragraph, added to the first sentence the provision for an alternative
place of judicial review and inserted the sentence relating to transfer to a different county.

The 1986 amendment inserted the second paragraph and made changes in gender related references
throughout the section.

Former § 5276, added by Stats.1965, c. 391, p. 1640, § 4, which related to county payments to the state,
derived from former § 5356.1, added by Stats.1943, c. 650, p. 2287, § 3, amended by Stats.1961, c.
79, p. 1062, § 7, was repealed by Stats.1967, c. 1667, § 36.5, operative July 1, 1969.

Former § 5276, enacted by Stats.1937, c. 369, p. 1134, which related to petition for commitment to
Pacific Colony, was repealed by Stats.1937, c. 699, p. 1972.  See Welfare and Institutions Code §
6502.

Derivation: Section 6620, added by Stats.1937, c. 369, p. 1154, § 6620, amended by Stats.1955, c. 111,
p. 574, § 8; Pol.C. § 2188, added by Stats.1903, c. 364, p. 508, § 1.

Research References

Cross References

Advice as to right of counsel, see Welfare and Institutions Code §§ 5226, 5254.1, 5302.
Appointment of public defender or other attorney, see Welfare and Institutions Code §§ 5302, 5365.
Certification for intensive treatment, informing a person certified of right to counsel, see Welfare

and Institutions Code § 5254.1.
Certification review hearing unless judicial review requested, see Welfare and Institutions Code §

5256.
Finding under this section as evidence, see Welfare and Institutions Code § 5277.
Public defender, see Government Code § 27700 et seq.
Right to counsel in criminal cases, see Const. Art. 1, § 15, cl. 3; Penal Code § 686.
Right to counsel under this section, informing person, see Welfare and Institutions Code §§ 5254,

5254.1.
Writ of habeas corpus, see Penal Code § 1473 et seq.
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1. In general

The public defender may be appointed to represent conservatees or proposed conservatees as gravely disabled
persons under the Lanterman-Petris-Short Act, but he may not be required to represent the conservator in such
proceedings. 52 Op.Atty.Gen. 260, 12-16-69.

In view of principle that an attorney is not entitled to compensation for representing an indigent person when
appointed by the court in absence of specific statute, a county is not chargeable for attorney fees at mental
illness trials, sexual psychopathy hearings, or sexual psychopathy trials; at mental illness hearings, however,
this section has provided that such attorneys are entitled to compensation from funds of county as fixed by court
in counties which have no public defender. 40 Op.Atty.Gen. 89, 8-22-62.

An attorney appointed by the court to represent an indigent person at mental illness hearings is entitled to
compensation from the funds of the county as fixed by the court only in counties which have no public
defender. 40 Op.Atty.Gen. 89, 8-22-62.

An attorney appointed by a judge of the superior court to represent an indigent person, who is financially unable
to employ counsel, in a proceeding to commit such person as mentally ill, may not be compensated for his
services in representing such person and cannot be reimbursed for his necessary expenses from county funds.



26 Op.Atty.Gen. 216, 11-2-55.

1.5. Due process

Significant liberty interests invoke strict application of the protective umbrella of the statutory procedures to all
proposed conservatees under the gravely disabled provisions of the Lanterman Petris Short Act (LPS) Act.
Edward W. v. Lamkins (App. 1 Dist. 2002) 122 Cal.Rptr.2d 1, 99 Cal.App.4th 516, review denied.
Constitutional Law  4335; Mental Health  120

1.7. Construction with other laws

A sex offender, at probable cause hearing to determine whether to proceed to trial for civil commitment under
Sexually Violent Predators Act (SVPA), is not similarly situated to a person seeking habeas corpus relief after
14 or 30 days of civil commitment under the Lanterman Petris Short Act (LPS Act), which authorizes prompt
evaluation and treatment of people from general population with serious mental disorders, and thus, use of
probable cause standard of proof at SVPA hearing does not violate equal protection, though standard of proof at
LPS Act hearing is preponderance of the evidence; SVPA does not reflect a need to commit individuals for
evaluation and treatment on expedited basis, and probable cause hearing occurs before rather than after
commitment. Cooley v. Superior Court (2002) 127 Cal.Rptr.2d 177, 29 Cal.4th 228, 57 P.3d 654, rehearing
denied, as modified. Constitutional Law  3174; Mental Health  460(1)

2. Grounds

An application for a writ of habeas corpus, on the sole ground that the proceedings under which a person was
committed to an insane asylum were irregular, does not raise the question whether he has recovered his sanity
and is therefore entitled to be restored to competency. Ex parte Lewis (App. 1909) 11 Cal.App. 530, 105 P. 774.
Habeas Corpus  670(11)

On application to the supreme court for a writ of habeas corpus to obtain the applicant's release from
confinement in the state hospital for the insane, on the ground that the applicant was not insane, a writ would
issue for the production of the applicant before the judge of a certain superior court for a hearing as to
applicant's sanity on proper evidence. Ex parte Clary (1906) 149 Cal. 732, 87 P. 580.

3. Jurisdiction

Orders directing legal staff of nonprofit corporation to visit all persons detained for 14-day intensive treatment
for mental disorder pursuant to Lanterman-Petris-Short Act (§ 5000 et seq.) and providing that, unless
psychiatric foundation operating hospitals admitted attorneys to visit all persons being so detained in hospitals,
court would issue automatically writ of habeas corpus to have all such persons brought before the court was
within court's jurisdiction and should be sustained at that stage of experimental legislation in field of care and
treatment of mentally ill. Thorn v. Superior Court of San Diego County (1970) 83 Cal.Rptr. 600, 1 Cal.3d 666,
464 P.2d 56. Mental Health  33

4. Trial

Provision of Const. Art. 1, § 7 (repealed; see, now, Const. Art. 1, § 16), pertaining to right to jury trial did not
guarantee state hospital inmate right to trial by jury on issue of the restoration of his sanity in habeas corpus
proceeding treated as a mandamus proceeding. Smith v. Superior Court of San Luis Obispo County (App. 2
Dist. 1965) 43 Cal.Rptr. 869, 234 Cal.App.2d 1. Jury  19(6.5)

5. Evidence

Evidence would not justify discharge of one committed to state hospital as an insane person, where all of
testimony of medical witnesses was to effect that person so committed was now insane, and that her mental
condition was now worse than it was at time she was committed. Ex parte Cloutman (App. 4 Dist. 1941) 47
Cal.App.2d 77, 117 P.2d 378. Habeas Corpus  732



6. Counsel

This section and § 5275 governing habeas corpus proceeding instituted by involuntarily committed individual
are within scope of § 5114 which provides that proceedings involving involuntary detention and treatment of
persons who are mentally disordered, developmentally disabled or impaired by chronic alcoholism shall be
represented by district attorney. St. Joseph Hosp. of Orange v. Kuyper (App. 4 Dist. 1983) 194 Cal.Rptr. 876,
146 Cal.App.3d 1086. District Of Columbia  8

7. Waiver of counsel

Failure to appoint counsel for mental patient at hearing upon his alleged mental illness did not render
commitment invalid where no request for counsel had been made after patient had been advised of his right to
counsel. In re People for Best Interest and Protection of Campbell (App. 1 Dist. 1961) 12 Cal.Rptr. 60, 190
Cal.App.2d 253. Mental Health  41

8. Orders and judgment

Where one, pending trial for a crime, is committed to an insane asylum, and the medical superintendent refuses
to act, there can be hearing on habeas corpus and the judge not only can adjudge that the person has recovered
his sanity, but can order his return to the sheriff. Gardner v. Jones (1899) 126 Cal. 614, 59 P. 126.

9. Collateral attack

The judge of the superior court who committed petitioner to the state hospital having jurisdiction of the
subject-matter and of the person of the petitioner, it is assumed on collateral attack by habeas corpus that
proceedings were regular. Ex parte O'Connor (App. 1915) 29 Cal.App. 225, 155 P. 115. Habeas Corpus 
702

§ 5276.1. Waiver of presence of physician, licensed psychologist, or other professional person; reception
of certification of records 

     •     Historical Notes

The person requesting release may, upon advice of counsel, waive the presence at the evidentiary hearing of the
physician, licensed psychologist who meets the requirements of the first paragraph of Section 5251, or other
professional person who certified the petition under Section 5251 and of the physician, or licensed psychologist
who meets the requirements of the second paragraph of Section 5251, providing intensive treatment.  In the
event of such a waiver, such physician, licensed psychologist, or other professional person shall not be required
to be present at the hearing if it is stipulated that the certification and records of such physicians, licensed
psychologists, or other professional persons concerning the mental condition and treatment of the person
regarding release will be received in evidence.

CREDIT(S)
(Added by Stats.1971, c. 1162, p. 2221, § 2.  Amended by Stats.1980, c. 1206, p. 4067, § 2.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1980 amendment inserted, in the first sentence, ", licensed psychologist who meets the requirements

of the first paragraph of Section 5251,"; inserted, in the first sentence, "or licensed psychologist who
meets the requirements of the second paragraph of Section 5251,"; and inserted, in the second
sentence, ", licensed psychologist," and "licensed psychologists, or other professional persons".
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Collateral References:

Cal Jur 3d Incomp §100
 Am Jur 2d Incompetent Persons §44.

§ 5276.2. Certification review hearing upon withdrawal of request for judicial review; procedures 

In the event that the person, or anyone acting on his or her behalf, withdraws the request for judicial review, a
certification review hearing shall be held within four days of the withdrawal of the request, and the procedures
in Sections 5255 to 5256.8, inclusive, shall be applicable.

CREDIT(S)
(Added by Stats.1982, c. 1598, § 6.)

§ 5277. Findings as evidence 

     •     Historical Notes

A finding under Section 5276 shall not be admissible in evidence in any civil or criminal proceeding without
the consent of the person who was the subject of the finding.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.  Amended by Stats.1969, c. 722, p. 1428,
§ 18, eff. Aug. 8, 1969, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Operative effect of Stats.1967, c. 1667, and subordination of legislation by Stats.1967, c. 1667, to other

1967 legislation, see Historical and Statutory Notes under Welfare and Institutions Code § 5000.
The 1969 amendment added the words "without the consent of the person who was the subject of the

finding".
Former § 5277, added by Stats.1965, c. 391, p. 1640, § 4, which related to items to be included in the

county auditor's state settlement, was repealed by Stats.1967, c. 90, p. 1004, § 10.
Former § 5277 was renumbered Welfare and Institutions Code § 6702 and amended by Stats.1968, c.

1374, p. 2654, § 38, operative July 1, 1969.
Former § 5277 was also repealed by Stats.1967, c. 1667, p. 4107, § 36.5, operative July 1, 1969.

However, under the provisions of Stats.1967, c. 1667, p. 4188, § 50 the renumbering and
amendment of this section by Stats.1967, c. 90, p. 1004, § 11, prevailed over that act.  See Historical
and Statutory Notes under Welfare and Institutions Code § 5000.

Former § 5277, enacted by Stats.1937, c. 369, p. 1134, which related to issuance of warrant, was
repealed by Stats.1937, c. 699, p. 1972.  See Welfare and Institutions Code § 6505.
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Collateral References:

 Am Jur 2d Incompetent Persons §46, Habeas Corpus §163.



§ 5278. Exemption from liability 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Individuals authorized under this part to detain a person for 72-hour treatment and evaluation pursuant to
Article 1 (commencing with Section 5150) or Article 2 (commencing with Section 5200), or to certify a person
for intensive treatment pursuant to Article 4 (commencing with Section 5250) or Article 4.5 (commencing with
Section 5260) or Article 4.7 (commencing with Section 5270.10) or to file a petition for post-certification
treatment for a person pursuant to Article 6 (commencing with Section 5300) shall not be held either criminally
or civilly liable for exercising this authority in accordance with the law.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.  Amended by Stats.1968, c. 1374, p. 2654,
§ 39, operative July 1, 1969; Stats.1969, c. 722, p. 1428, § 19, eff. Aug. 8, 1969, operative July 1, 1969;
Stats.1988, c. 1517, § 12.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Operative effect of Stats.1967, c. 1667, and subordination of legislation by Stats.1967, c. 1667, to other

1967 legislation, see Historical and Statutory Notes under Welfare and Institutions Code § 5000.
The 1968 amendment inserted the words "or Article 2 (commencing with Section 5200)."
The 1969 amendment inserted the words "or Article 4.5 (commencing with Section 5260)."
The 1988 amendment inserted "Article 4.7 (commencing with Section 5270.10)" following

"(commencing with Section 5260)", and made nonsubstantive changes.
Former § 5278, enacted by Stats.1937, c. 369, p. 1134, which related to custody pending investigation

was repealed by Stats.1937, c. 699, p. 1972.  See Welfare and Institutions Code § 6506.

Research References

Cross References

Determinations according to law, public employees' exemption from liability, see Government Code
§ 856.

Evaluation defined, see Welfare and Institutions Code § 5008.
Intensive treatment, defined, see Welfare and Institutions Code § 5008.
Liability for excessive detention, see Welfare and Institutions Code §§ 5259.1, 5265.
Liability for false application, see Welfare and Institutions Code § 5203.
Postcertification treatment, defined, see Welfare and Institutions Code § 5008.
Similar provisions, see Welfare and Institutions Code §§ 5154, 5173, 5259.3, 5267, 5306.
1998 Main Volume
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 Cal Digest of Official Reports 3d Series, Incompetent Persons §§3 et seq.
 Am Jur 2d Incompetent Persons §§33 et seq.

Notes Of Decisions



Authorized individuals 1
Construction and application   2/3 
Negligent evaluation 3
Psychiatric hospital 2

. Construction and application

Plaintiff's California law claims against police officer for assault and battery, false arrest, illegal imprisonment,
intentional infliction of emotional distress, and racial discrimination, arising from her detentions for psychiatric
evaluations, were barred by California statute precluding liability on part of individual authorized to detain
person for such purpose, inasmuch as officer had probable cause to detain plaintiff. Bias v. Moynihan, C.A.9
(Cal.)2007, 508 F.3d 1212. Civil Rights  1037; Damages  57.49; False Imprisonment  13;
Municipal Corporations  747(3)

Conduct protected by the statute immunizing individuals authorized to detain a person for 72-hour psychiatric
treatment and evaluation from criminal or civil liability for exercising such authority in accordance with the law
is confined to the exercise of statutory authority to detain, evaluate and treat against the patient's wishes, and
does not extend to the manner in which evaluation and treatment are carried out; liability arising from negligent
evaluation or treatment is not liability "arising from the exercise of authority in accordance with the law."
Gonzalez v. Paradise Valley Hosp.(App. 4 Dist. 2003) 3 Cal.Rptr.3d 903, 111 Cal.App.4th 735. Health 
697

1. Authorized individuals

Psychiatric hospital was an "individual" under the Lanterman-Petris-Short Act (LPSA), and thus had immunity
from action on medical malpractice and other claims, based on patient's involuntary commitment. Cruze v.
National Psychiatric Services, Inc.(App. 2 Dist. 2003) 129 Cal.Rptr.2d 65, 105 Cal.App.4th 48, rehearing
denied. Health  768

Psychiatric patient's 72-hour involuntary detention was initiated by nurse who was authorized to order such
detainment, and not by intake counselor despite fact that intake counselor stated that patient was going to
remain at facility for 72-hours prior to order by nurse because patient was bound by judicial admission in
complaint that he was admitted based on nurse's written application and where intake counselor merely
determined there was need to have qualified professional evaluate patient and it was subsequent evaluation and
completion of appropriate forms by nurse which constituted detention. Heater v. Southwood Psychiatric Center
(App. 4 Dist. 1996) 49 Cal.Rptr.2d 880, 42 Cal.App.4th 1068, rehearing denied, review denied. Mental Health

 40; Pleading  36(2)

Persons responsible for involuntary detention of psychiatric patient were entitled to statutory immunity from
patient's medical malpractice action because they exercised that authority in accordance with law and patient's
detention was lawful. Heater v. Southwood Psychiatric Center (App. 4 Dist. 1996) 49 Cal.Rptr.2d 880, 42
Cal.App.4th 1068, rehearing denied, review denied. Mental Health  20; Mental Health  40

2. Psychiatric hospital

Psychiatric hospital is not entitled to absolute immunity from liability for involuntary commitment of mentally
disordered persons and thus probable cause hearing is required. Heater v. Southwood Psychiatric Center (App.
4 Dist. 1996) 49 Cal.Rptr.2d 880, 42 Cal.App.4th 1068, rehearing denied, review denied. Mental Health 
20; Mental Health  51.20

3. Negligent evaluation

Hospital and treating psychiatrist were not statutorily immune from liability in negligence for acts and
omissions in evaluation or treatment of patient involuntarily detained on 72-hour hold, where any liability
arising from negligent evaluation or treatment would not arise from exercise of authority to detain, evaluate and



treat in accordance with law. Gonzalez v. Paradise Valley Hosp.(App. 4 Dist. 2003) 3 Cal.Rptr.3d 903, 111
Cal.App.4th 735. Health  697

Statute immunizing individuals authorized to detain a person for 72-hour psychiatric treatment and evaluation
from criminal or civil liability for exercising such authority in accordance with the law is inapplicable to actions
for negligence stemming from acts or omissions in evaluation or treatment during 72-hour holds. Gonzalez v.
Paradise Valley Hosp.(App. 4 Dist. 2003) 3 Cal.Rptr.3d 903, 111 Cal.App.4th 735. Health  697

Article 6. Postcertification Procedures For Imminently Dangerous Persons

§ 5300. Additional confinement; grounds, duration; treatment, necessity, amenability 

     •     Historical Notes     •     Research References     •     Notes of Decisions

At the expiration of the 14-day period of intensive treatment, a person may be confined for further treatment
pursuant to the provisions of this article for an additional period, not to exceed 180 days if one of the following
exists:

(a) The person has attempted, inflicted, or made a serious threat of substantial physical harm upon the person of
another after having been taken into custody, and while in custody, for evaluation and treatment, and who, as a
result of mental disorder or mental defect, presents a demonstrated danger of inflicting substantial physical
harm upon others.

(b) The person had attempted, or inflicted physical harm upon the person of another, that act having resulted in
his or her being taken into custody and who presents, as a result of mental disorder or mental defect, a
demonstrated danger of inflicting substantial physical harm upon others.

(c) The person had made a serious threat of substantial physical harm upon the person of another within seven
days of being taken into custody, that threat having at least in part resulted in his or her being taken into
custody, and the person presents, as a result of mental disorder or mental defect, a demonstrated danger of
inflicting substantial physical harm upon others.

Any commitment to a licensed health facility under this article places an affirmative obligation on the facility to
provide treatment for the underlying causes of the person's mental disorder.

Amenability to treatment is not required for a finding that any person is a person as described in subdivisions
(a), (b), or (c).  Treatment programs need only be made available to these persons.  Treatment does not mean
that the treatment be successful or potentially successful, and it does not mean that the person must recognize
his or her problem and willingly participate in the treatment program.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.  Amended by Stats.1968, c. 1374, p. 2655,
§ 41, operative July 1, 1969; Stats.1982, c. 1563, § 1; Stats.1983, c. 754, § 2.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Operative effect of Stats.1967, c. 1667, and subordination of legislation by Stats.1967, c. 1667, to other

1967 legislation, see Historical and Statutory Notes under Welfare and Institutions Code § 5000.
As added in 1967, the section read:



"At the expiration of the 14-day period of intensive treatment a person who has threatened, attempted or
actually inflicted physical harm upon the person of another after having been taken into custody for
evaluation and treatment, and who, as a result of mental disorder or impairment by chronic
alcoholism, presents an imminent threat of substantial physical harm to others, may be confined for
further treatment pursuant to the provisions of this article for an additional period not to exceed 90
days."

The 1968 amendment rewrote the section so as to read:
"At the expiration of the 14-day period of intensive treatment, a person may be confined for further

treatment pursuant to the provisions of this article for an additional period, not to exceed 90 days if
he:

"(a) Has threatened, attempted, or inflicted physical harm upon the person of another after having been
taken into custody for evaluation and treatment, and who, as a result of mental disorder, presents an
imminent threat of substantial physical harm to others, or

"(b) Had attempted or inflicted physical harm upon the person of another, that act having resulted in his
being taken into custody and who presents, as a result of mental disorder, an imminent threat of
substantial physical harm to others.

"For purposes of this article "custody" shall be construed to mean involuntary detainment under the
provisions of this part uninterrupted by any period of unconditioned release from a facility providing
involuntary care and treatment."

The 1982 amendment rewrote the section, so as to read:
"At the expiration of the 14-day period of intensive treatment, a person may be confined for further

treatment pursuant to the provisions of this article for an additional period, not to exceed 180 days if
he or she:

"(a) Has attempted, inflicted, or made a substantial threat of physical harm upon the person of another
after having been taken into custody, and while in custody, for evaluation and treatment, and who, as
a result of mental disorder, presents a demonstrated danger of substantial physical harm to others, or

"(b) Had attempted, or inflicted physical harm upon the person of another, that act having resulted in his
or her being taken into custody and who presents, as a result of mental disorder, a demonstrated
danger of substantial physical harm to others.

"Any commitment to a licensed health facility under this article places an affirmative obligation on the
facility to provide treatment for the underlying causes of the person's mental disorder.

"Amenability to treatment is not required for a finding that any person is a person as described in
subdivisions (a) and (b).  Treatment programs need only be made available to these persons.
Treatment does not mean that the treatment be successful or potentially successful, and it does not
mean that the person must recognize his or her problem and willingly participate in the treatment
program."

The 1983 amendment substituted, at the end of the introductory paragraph, the words "one of the
following exists" for "he or she"; wrote subds.(a) and (b) as complete sentences; substituted, in
subd.(a) "serious threat of substantial physical harm" for "substantial threat of physical harm";
substituted, in subd.(a) and (b), "mental disorder or mental defect" and "inflicting substantial
physical harm upon others" for "mental disorder" and "substantial physical harm to others",
respectively; moved the former second and third paragraphs of subd.(b) to follow the added subd.(c);
and added a reference to subd. "(c)" in the last paragraph of subd.(c).

Former § 5300 was renumbered Welfare and Institutions Code § 6705 and amended by Stats.1968, c.
1374, p. 2655, § 40, operative July 1, 1969.

Former § 5300 was also repealed by Stats.1967, c. 1667, p. 4107, § 36.5, operative July 1, 1969.
However, under the provisions of Stats.1967, c. 1667, p. 4188, § 50, the amendment of this section
by Stats.1967, c. 621, p. 1969, § 1, prevailed over that act.  See Historical Note under § 5000.

Former § 5300, added by Stats.1951, c. 580, p. 1743, § 1, relating to commitment of epileptic persons,
was repealed by Stats.1965, c. 391, p. 1630, § 3.
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Additional intensive treatment of suicidal persons, see Welfare and Institutions Code § 5260 et seq.
Certification for intensive treatment, see Welfare and Institutions Code § 5250 et seq.
Commitment of juvenile court wards, see Welfare and Institutions Code § 6551.
Criminal matters, forwarding information to department of justice, see Welfare and Institutions Code
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Notes Of Decisions

In general 2
Construction with other laws 4
Parties 3
Refusal of treatment 5
Time of adjudication 6
Validity 1

1. Validity

This section did not violate due process despite contention that it focused on past conduct rather than future
behavior where legislative substitution of phrase "demonstrated danger" for "imminent danger" shifted focus
from psychiatric prognostication to emphasis on evidentiary underpinnings of the diagnosis without sacrificing
element of immediacy in danger perceived. People v. Superior Court of Los Angeles County (App. 2 Dist.
1983) 196 Cal.Rptr. 431, 148 Cal.App.3d 990.

2. In general

No right was denied to minors by permitting their admission to state hospitals by their parents, even though
nondangerous court wards could not be committed unless mentally retarded or gravely disabled. In re Roger
S.(1977) 141 Cal.Rptr. 298, 19 Cal.3d 921, 569 P.2d 1286. Mental Health  17; Mental Health  36

Application of other statutory procedures is not precluded with respect to juvenile wards by the LPS Act when
such other procedures are consistent with or in accordance with LPS Act, including provision of § 6551
authorizing, in case of doubt, that a ward be taken to approved facility for treatment and evaluation. In re
Michael E.(1975) 123 Cal.Rptr. 103, 15 Cal.3d 183, 538 P.2d 231. Infants  222

Purpose of proceeding to determine whether person is mentally ill is not to determine whether such person is
incapable of caring for his property or transacting business or understanding nature or effects of his acts, but
rather to determine whether person is in such mental condition as to justify state in depriving him of his
personal liberty and affording him, if it is found needed, benefit of proper care and remedial aid. Hsu v. Mt.
Zion Hospital (App. 1 Dist. 1968) 66 Cal.Rptr. 659, 259 Cal.App.2d 562. Mental Health  31

3. Parties

Juvenile court could not legally initiate conservatorship proceedings in accordance with Lanterman-Petris-Short
Act on behalf of minor who was charged with assault and battery but who was found legally insane and who
was ruled not gravely disabled. In re Vicki H.(App. 5 Dist. 1979) 160 Cal.Rptr. 294, 99 Cal.App.3d 484. Mental
Health  38

4. Construction with other laws

Sexually Violent Predators Act (SVPA) was valid as against claim that it violated equal protection because it
had a lower evidentiary standard than the mentally disordered offender law, the Lanterman-Petris-Short (LPS)
Act, and the commitment scheme for persons not guilty by reason of insanity; SVPA was similar to other
schemes, as it required proof of a current mental condition and current dangerousness but did not require a
recent overt act. People v. Hubbart (App. 6 Dist. 2001) 106 Cal.Rptr.2d 490, 88 Cal.App.4th 1202, rehearing
denied, review denied, certiorari denied 122 S.Ct. 1097, 534 U.S. 1143, 151 L.Ed.2d 994.

Sexually Violent Predators Act's (SVPA) evidentiary requirements for determining who was suffering from a
mental disorder and who was likely to reoffend did not violate equal protection standards by virtue of being
lower than other civil commitment schemes; as under other scheme, SVPA required recent objective indicia of
offender's condition and a recent objective basis for a finding that the offender was likely to reoffend. People v.



Buffington (App. 3 Dist. 1999) 88 Cal.Rptr.2d 696, 74 Cal.App.4th 1149. Constitutional Law  3175;
Mental Health  433(2)

5. Refusal of treatment

A sexually violent predator (SVP) can be compelled to be treated with antipsychotic medication in
nonemergency circumstances if he is determined by a court to be incompetent to refuse medical treatment, or to
be a danger to others; SVP's right to refuse such medication may also be limited pursuant to State Department
of Mental Health regulations modifying the SVP's rights as is necessary in order to provide for the reasonable
security of the facility in which the SVP is being held. In re Calhoun (App. 2 Dist. 2004) 18 Cal.Rptr.3d 315,
121 Cal.App.4th 1315, rehearing denied. Mental Health  465(4)

Because a competent sexually violent predator (SVP) may be compelled to take antipsychotic medication
without a finding of recent dangerousness, while such a finding is a prerequisite to the involuntary medication
of a similarly situated competent mentally disordered offender (MDO), and there is no compelling state interest
that justifies the distinction, that classification between SVP's and MDO's, affecting a significant liberty interest
subject to strict scrutiny, violates the Equal Protection Clause of the United States Constitution. In re Calhoun
(App. 2 Dist. 2004) 18 Cal.Rptr.3d 315, 121 Cal.App.4th 1315, rehearing denied. Constitutional Law 
3175; Mental Health  433(2)

Since the rights of a mentally disordered offender (MDO) are the same as those of patients involuntarily
committed under the Lanterman-Petris-Short Act (LPS Act), in nonemergency circumstances, an MDO can be
compelled to be treated with antipsychotic medication only if he is determined by a court to be incompetent to
refuse medical treatment, or the MDO is determined by a court to be a danger to others within the meaning of
the LPS Act. In re Qawi (2004) 7 Cal.Rptr.3d 780, 32 Cal.4th 1, 81 P.3d 224, on remand 2004 WL 407059,
unpublished. Mental Health  436.1

A mentally disordered offender (MDO) does not lose the right to refuse antipsychotic medication merely by
being adjudicated an MDO, but only if he falls within the categories of those not entitled to refuse antipsychotic
medication within the Lanterman-Petris-Short Act (LPS Act): person is determined to be incompetent, there
exists an emergency situation, or person is committed under statute allowing additional confinement after a
particularized showing that the person is a demonstrated danger and that he or she was recently dangerous. In re
Qawi (2004) 7 Cal.Rptr.3d 780, 32 Cal.4th 1, 81 P.3d 224, on remand 2004 WL 407059, unpublished. Mental
Health  436.1

Under the Lanterman-Petris-Short Act (LPS Act), a patient may refuse medication unless (1) the person is
determined to be incompetent, that is, incapable of making rational decisions about his own medical treatment;
(2) medication is administered pursuant to an emergency situation, as defined by the LPS Act; or (3) the person
is committed under statute allowing additional confinement after a particularized showing that the person is a
demonstrated danger and that he or she was recently dangerous, as defined by that statute. In re Qawi (2004) 7
Cal.Rptr.3d 780, 32 Cal.4th 1, 81 P.3d 224, on remand 2004 WL 407059, unpublished. Mental Health 
51.15

6. Time of adjudication

A determination that a sexually violent predator (SVP) is incompetent to refuse antipsychotic medication, or is
dangerous to himself or others, may be adjudicated at the time at which he or she is committed or recommitted
as an SVP, or within the commitment period. In re Calhoun (App. 2 Dist. 2004) 18 Cal.Rptr.3d 315, 121
Cal.App.4th 1315, rehearing denied. Mental Health  465(4)

A determination that a mentally disordered offender (MDO) is incompetent to refuse medical treatment, or is
dangerous within the meaning of the Lanterman-Petris-Short Act (LPS Act), may be adjudicated at the time at
which he or she is committed or recommitted as an MDO, or within the commitment period. In re Qawi (2004)
7 Cal.Rptr.3d 780, 32 Cal.4th 1, 81 P.3d 224, on remand 2004 WL 407059, unpublished. Health  912;
Mental Health  436.1



§ 5300.5. Custody, defined; commitment, conviction unnecessary; demonstrated danger; determination 

     •     Historical Notes

For purposes of this article:

(a) "Custody" shall be construed to mean involuntary detainment under the provisions of this part uninterrupted
by any period of unconditioned release from a licensed health facility providing involuntary care and treatment.

(b) Conviction of a crime is not necessary for commitment under this article.

(c) Demonstrated danger may be based on assessment of present mental condition, which is based upon a
consideration of past behavior of the person within six years prior to the time the person attempted, inflicted, or
threatened physical harm upon another, and other relevant evidence.

CREDIT(S)
(Added by Stats.1982, c. 1563, § 2.  Amended by Stats.1983, c. 754, § 2.5.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1983 amendment inserted, in subd.(c) following "person", the words "within six years prior to the

time the person attempted, inflicted, or threatened physical harm upon another".
1998 Main Volume

Collateral References:

Witkin, Procedure (4th ed) Actions §33
B-W Cal Civil Practice: Probate and Trust Proceedings §30:6
Cal Jur 3d Incomp §110

§ 5301. Petition; time; contents; form; affidavits 

     •     Historical Notes     •     Notes of Decisions

At any time during the 14-day intensive treatment period the professional person in charge of the licensed
health facility, or his or her designee, may ask the public officer required by Section 5114 to present evidence at
proceedings under this article to petition the superior court in the county in which the licensed health facility
providing treatment is located for an order requiring such person to undergo an additional period of treatment
on the grounds set forth in Section 5300.  Such petition shall summarize the facts which support the contention
that the person falls within the standard set forth in Section 5300.  The petition shall be supported by affidavits
describing in detail the behavior which indicates that the person falls within the standard set forth in Section
5300.

Copies of the petition for postcertification treatment and the affidavits in support thereof shall be served upon
the person named in the petition on the same day as they are filed with the clerk of the superior court.

The petition shall be in the following form:

Petition for Postcertification Treatment of a Dangerous Person



I, ____________, (the professional person in charge of the ____________ intensive treatment facility) (the
designee of ____________ the professional person in charge of the ____________, treatment facility) in which
____________ has been under treatment pursuant to the certification by ____________ and ____________,
hereby petition the court for an order requiring ____________ to undergo an additional period of treatment, not
to exceed 180 days, pursuant to the provisions of Article 6 (commencing with Section 5300) of Chapter 2 of
Part 1 of Division 5 of the Welfare and Institutions Code.  Such petition is based upon my allegation that (a)
____________ has attempted, inflicted, or made a serious threat of substantial physical harm upon the person of
another after having been taken into custody, and while in custody, for evaluation, and that, by reason of mental
disorder or mental defect, presents a demonstrated danger of inflicting substantial physical harm upon others, or
that (b) ____________ had attempted or inflicted physical harm upon the person of another, that act having
resulted in his or her being taken into custody, and that he or she presents, as a result of mental disorder or
mental defect, a demonstrated danger of inflicting substantial physical harm upon others, or that (c)
____________ had made a serious threat of substantial physical harm upon the person of another within seven
days of being taken into custody, that threat having at least in part resulted in his or her being taken into
custody, and that he or she presents, as a result of mental disorder or mental defect, a demonstrated danger of
inflicting substantial physical harm upon others.

My allegation is based upon the following facts:

______________

______________

______________

______________

______________

______________

______________

This allegation is supported by the accompanying affidavits signed by ____________.

Signed ______________

The courts may receive the affidavits in evidence and may allow the affidavits to be read to the jury and the
contents thereof considered in rendering a verdict, unless counsel for the person named in the petition
subpoenas the treating professional person.  If such treating professional person is subpoenaed to testify, the
public officer, pursuant to Section 5114, shall be entitled to a continuance of the hearing or trial.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.  Amended by Stats.1968, c. 1374, p. 2656,
§ 42, operative July 1, 1969; Stats.1982, c. 1563, § 3; Stats.1983, c. 754, § 2.7.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Operative effect of Stats.1967, c. 1667, and subordination of legislation by Stats.1967, c. 1667, to other

1967 legislation, see Historical and Statutory Notes under Welfare and Institutions Code § 5000.
As added in 1967, the section read:
"At any time after the first week of the 14-day intensive treatment period the professional person in

charge of the facility, or his designee, may petition the superior court for an order requiring such



person to undergo an additional period of treatment on the grounds set forth in Section 5300.  Such
petition shall summarize the facts which support the contention that the person falls within the
standard set forth in Section 5300.  The petition shall be supported by affidavits describing in detail
the behavior which indicates that the person falls within the standard set forth in Section 5300.

"Copies of the petition for postcertification treatment and the affidavits in support thereof shall be
served upon the person named in the petition on the same day as they are filed with the clerk of the
superior court.

The petition shall be in the following form:
Petition for Postcertification Treatment of Imminently Dangerous Person
I, ________, (the professional person in charge of the ________ intensive treatment facility) (the

designee of ________ the professional person in charge of the ________, treatment facility) in
which ________ has been under treatment pursuant to the certification by ________ and ________,
hereby petition the court for an order requiring ________ to undergo an additional period of
treatment, not to exceed 90 days, pursuant to the provisions of Article 6 (commencing with Section
5300) of Chapter 3 of Part 1 of Division 5 of the Welfare and Institutions Code.  Such petition is
based upon my allegation that ________ has threatened, attempted or actually inflicted physical
harm upon the person of another after having been taken into custody for evaluation, and that, by
reason of mental disorder or impairment by chronic alcoholism (strike out whichever is
inapplicable), presents an imminent threat of substantial physical harm to others.

"My allegation is based upon the following facts:
______________________________________________________________________________________________

"This allegation is supported by the accompanying affidavits signed by ________.
Signed ________________________."
The 1968 amendment substituted in the first sentence of the first paragraph "during" for "after the first

week of"; inserted in the first sentence of the first paragraph "in the county in which the facility
providing treatment is located" (subsequently amended; see 1982 amendment note) following
"superior court"; added subd.(b) in the petition form; and deleted the application of this section to
"impairment by chronic alcoholism".

The 1982 amendment rewrote the section, so as to read:
"At any time during the 14-day intensive treatment period the professional person in charge of the

licensed health facility, or his or her designee, may ask the public officer required by Section 5114
to present evidence at proceedings under this article to petition the superior court in the county in
which the licensed health facility providing treatment is located for an order requiring such person to
undergo an additional period of treatment on the grounds set forth in Section 5300.  Such petition
shall summarize the facts which support the contention that the person falls within the standard set
forth in Section 5300.  The petition shall be supported by affidavits describing in detail the behavior
which indicates that the person falls within the standard set forth in Section 5300.

"Copies of the petition for postcertification treatment and the affidavits in support thereof shall be
served upon the person named in the petition on the same day as they are filed with the clerk of the
superior court.

"The petition shall be in the following form:
Petition for Postcertification Treatment of a Dangerous Person
I, ________, (the professional person in charge of the ________ intensive treatment facility) (the

designee of ________ the professional person in charge of the ________, treatment facility) in
which ________ has been under treatment pursuant to the certification by ________ and ________,
hereby petition the court for an order requiring ________ to undergo an additional period of
treatment, not to exceed 180 days, pursuant to the provisions of Article 6 (commencing with Section
5300) of Chapter 2 of Part 1 of Division 5 of the Welfare and Institutions Code.  Such petition is
based upon my allegation that (a) ________ has attempted, inflicted, or made a substantial threat of
physical harm upon the person of another after having been taken into custody, and while in custody,
for evaluation, and that, by reason of mental disorder, presents a demonstrated danger of substantial



physical harm to others, or that (b) ________ had attempted or inflicted physical harm upon the
person of another, that act having resulted in his or her being taken into custody, and that he or she
presents, as a result of mental disorder, a demonstrated danger of substantial physical harm to others.

"My allegation is based upon the following facts:
______________________________________________________________________________________________

"This allegation is supported by the accompanying affidavits signed by ________.
Signed ________________________
"The courts may receive the affidavits in evidence and may allow the affidavits to be read to the jury

and the contents thereof considered in rendering a verdict, unless counsel for the person named in
the petition subpoenas the treating professional person.  If such treating professional person is
subpoenaed to testify, the public officer, pursuant to Section 5114, shall be entitled to a continuance
of the hearing or trial."

The 1983 amendment substituted in the second sentence of the petition, "serious threat of substantial
physical harm", "mental disorder or mental defect" and "inflicting substantial physical harm upon
others" for, respectively, "substantial threat of physical harm", "mental disorder" and "substantial
physical harm to others"; and added "(c)" relating to threat within seven days.

Former § 5301, relating to maintenance of an addict in an industrial farm, a road camp, or in a county
jail branch, added by Stats.1965, c. 391, p. 1630, § 4, amended by Stats.1967, c. 622, p. 1970, § 1,
and derived from former § 5404, Stats.1937, c. 369, p. 1143, § 5404, amended by Stats.1939, c. 415,
p. 1749, § 1; Stats.1943, c. 266, p. 1176, § 1; Stats.1949, c. 1159, p. 2079, § 9; Stats.1949, c. 1160,
p. 2080, § 1; Stats.1957, c. 1646, p. 3016, § 2; Pol.C. 2185c, added by Stats.1911, c. 214, p. 396, § 1,
amended by Stats.1911, Ex.Sess., c. 8, p. 14, § 1; Stats.1915, c. 510, p. 839, § 1; Stats.1931, c. 240,
p. 410, § 1; was renumbered § 6705.5 and amended by Stats.1968, c. 1374, p. 2657, § 43, operative
July 1, 1969.  Section 6705.5 was repealed by Stats.1970, c. 1502, p. 2988, § 8.

Former § 5301, added by Stats.1951, c. 580, p. 1743, § 1, defining "epileptic person" was repealed by
Stats.1965, c. 391, p. 1630, § 3.

1998 Main Volume

Collateral References:

Cal Jur 3d Incomp §111
 Am Jur 2d Incompetent Persons §§39 et seq.

Notes Of Decisions

Time 1

1. Time

Fourteen days within which state may petition for continued 180-day civil commitment of mental patient are
counted by usual method prescribed by C.C.P. § 12, whereby first day is excluded and fourteenth day is
included. People v. Superior Court (Finch) (App. 1 Dist. 1988) 248 Cal.Rptr. 23, 200 Cal.App.3d 1546. Time

 9(1.5)

Petition seeking continued commitment of mental patient beyond 14-day period must be filed during 14-day
period, but remedy for failure to timely file petition is release of committed person, not dismissal of petition;
late petition may be filed so long as committed person has right to be released at expiration of 14-day period.
People v. Superior Court (Finch) (App. 1 Dist. 1988) 248 Cal.Rptr. 23, 200 Cal.App.3d 1546. Mental Health

 60

§ 5302. Attorney for patient; appointment; jury trial 



     •     Historical Notes     •     Research References     •     Notes of Decisions

At the time of filing a petition for postcertification treatment the court shall advise the person named in the
petition of his right to be represented by an attorney and of his right to demand a jury trial.  The court shall
assist him in finding an attorney, or, if need be, appoint an attorney if the person is unable to obtain counsel.
The court shall appoint the public defender or other attorney to represent the person named in the petition if the
person is financially unable to provide his own attorney.  The attorney shall advise the person of his rights in
relation to the proceeding and shall represent him before the court.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.  Amended by Stats.1968, c. 1374, p. 2657,
§ 43.5, operative July 1, 1969; Stats.1969, c. 722, p. 1428, § 20, eff. Aug. 8, 1969, operative July 1, 1969;
Stats.1970, c. 1627, p. 3443, § 17.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Operative effect of Stats.1967, c. 1667, and subordination of legislation by Stats.1967, c. 1667, to other

1967 legislation, see Historical and Statutory Notes under Welfare and Institutions Code § 5000.
As added in 1967, the section read:
"At the time of filing of a petition for postcertification treatment the court shall appoint the public

defender or other attorney to represent the person named in the petition.  The attorney shall advise
the person of his rights in relation to the proceeding and shall represent him before the court."

The 1968 amendment added, at the end of the first sentence, the words "if the person is financially
unable to provide his own attorney".

The 1969 amendment divided the first sentence to form the first and third sentences, added to the first
sentence a requirement to advise of the right of representation and inserted the second sentence
relating to assistance in finding an attorney.

The 1970 amendment required the court to advise the person named in petition "of his right to demand a
jury trial".

Former § 5302, added by Stats.1951, c. 580, p. 1743, § 1, which related to applicable rules and laws,
was repealed by Stats.1965, c. 391, p. 1630, § 3.

Research References

Cross References

Advice as to right of counsel, see Welfare and Institutions Code §§ 5226, 5254.1, 5276.
Appointment of public defender or other attorney, see Welfare and Institutions Code §§ 5276, 5365.
Public defender, see Government Code § 27700 et seq.
Right to counsel in criminal cases, see Const. Art. 1, § 15, cl. 3; Penal Code § 686.

Law Review And Journal Commentaries

Psychiatry and presumption of expertise: Flipping coins in courtroom.  Bruce J. Ennis and Thomas
R. Litwack (1974) 62 Cal.L.Rev. 693.

Representation of indigents in California, a field study of the public defender and assigned counsel
systems. (1961) 13 Stan.L.Rev. 522.

Review of emergency detention. (1978) 51 S.Cal.L.Rev. 695.



Role of counsel in civil commitment proceeding. Thomas R. Litwack (1974) 62 Cal.L.Rev. 816.
Sex-based discrimination in the mental institutionalization of women. Robert T. Roth and Judith

Lerner (1974) 62 Cal.L.Rev. 789.
1998 Main Volume

Collateral References:

Witkin, Procedure (4th ed) Actions §33
Witkin, Procedure (4th ed) Attys §73
Witkin, Procedure (4th ed) Trial §99
B-W Cal Civil Practice: Probate and Trust Proceedings §30:6
Cal Jur 3d Incomp §112
 Am Jur 2d Incompetent Persons §40.

Notes Of Decisions

In general 1
Jury trial 2

1. In general

If people, following reversal of order of commitment of individual as a narcotic addict, elected to attempt to
commit him again, he was entitled, if dissatisfied with order of court, to trial by judge or jury. People v. Davis
(App. 2 Dist. 1965) 44 Cal.Rptr. 825, 234 Cal.App.2d 847. Chemical Dependents  25

District attorney need not appear at hearing and present petition unless a trial by judge or jury is demanded. 39
Op.Atty.Gen. 238, 4-17-62.

2. Jury trial

Inasmuch as alleged mentally disordered sex offenders and mentally disordered individuals under
Lanterman-Petris-Short Act (§ 5000 et seq.) were similarly situated as to status and as to effect of jury trial after
initial commitment procedures and that state failed to demonstrate any rational distinction between the two
classes, trial court's failure to inform defendant, who was alleged to be a mentally disordered sex offender, of
his right to demand a jury trial following entry of commitment order violated defendant's right to equal
protection of the laws. People v. Colvin (App. 5 Dist. 1981) 171 Cal.Rptr. 32, 114 Cal.App.3d 614.
Constitutional Law  3175

§ 5303. Time for hearing; due process; jury trial; continuation of treatment 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The court shall conduct the proceedings on the petition for postcertification treatment within four judicial days
of the filing of the petition and in accordance with constitutional guarantees of due process of law and the
procedures required under Section 13 of Article 1 of the Constitution of the State of California.

If at the time of the hearing the person named in the petition requests a jury trial, such trial shall commence
within 10 judicial days of the filing of the petition for postcertification treatment unless the person's attorney
requests a continuance, which may be for a maximum of 10 additional judicial days.  The decision of the jury
must be unanimous in order to support the finding of facts required by Section 5304.

Until a final decision on the merits by the trial court the person named in the petition shall continue to be treated
in the intensive treatment facility until released by order of the superior court having jurisdiction over the



action, or unless the petition for postcertification treatment is withdrawn.  If no decision has been made within
30 days after the filing of the petition, not including extensions of time requested by the person's attorney, the
person shall be released.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.  Amended by Stats.1968, c. 1374, p. 2657,
§ 44, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Operative effect of Stats.1967, c. 1667, and subordination of legislation by Stats.1967, c. 1667, to other

1967 legislation, see Historical and Statutory Notes under Welfare and Institutions Code § 5000.
The 1968 amendment added the second sentence of the second paragraph; deleted, after the words "trial

court", near the beginning of the final paragraph, the words "but for a period which shall in no event
exceed an additional 14 calendar days"; and added the last sentence of the final paragraph.

Former § 5303, added by Stats.1951, c. 580, p. 1743, § 1, which related to persons treated by prayer,
was repealed by Stats.1965, c. 391, p. 1630, § 3.  See Welfare and Institutions Code § 5006.

Derivation: Former § 5051.1 added by Stats.1939, c. 295, p. 1557, § 9.7.
Former § 5562, added by Stats.1965, c. 391, p. 1661, § 5.

Research References

Cross References

Cost reimbursement to county furnishing services from county of residence, see Welfare and
Institutions Code § 5110.

Jury trial, see Const. Art. 1, § 16.

Law Review And Journal Commentaries

Civil commitment of mentally ill in California: Lanterman-Petris-Short Act. (1974) 7
Loy.L.A.L.Rev. 93.

Criminal law and procedure — Prehearing insanity commitment. (1973) 61 Cal.L.Rev. 432.
Least restrictive alternative doctrine in Los Angeles county civil commitment.  Bradley D. McGraw

and Ingo Keilitz (1984) 6 Whittier L.Rev. 35.
Psychiatry and presumption of expertise: Flipping coins in courtroom.  Bruce J. Ennis and Thomas

R. Litwack (1974) 62 Cal.L.Rev. 693.
Right to counsel at commitment hearing. (1967) 14 UCLA L.Rev. 854.
Right to treatment for mentally ill juveniles. (1976) 27 Hastings L.J. 865.
Role of counsel in civil commitment proceeding. Thomas R. Litwack (1974) 62 Cal.L.Rev. 816.
Sex-based discrimination in the mental institutionalization of women. Robert T. Roth and Judith

Lerner (1974) 62 Cal.L.Rev. 789.
1998 Main Volume

Collateral References:

Witkin, Procedure (4th ed) Actions §33
Witkin, Procedure (4th ed) Trial §99
B-W Cal Civil Practice: Probate and Trust Proceedings §30:6
Cal Jur 3d Incomp §113



 Am Jur 2d Incompetent Persons §40.

Notes Of Decisions

In general 1
Appearance by district attorney 2
Jury trial 5
Notice of hearing 4
Physician-patient privilege 7
Place of hearing 3
Remedies 8
Self-incrimination 6
Verdict 9

1. In general

Commitment pursuant to § 1800 et seq. empowering youth authority to extend its control over a ward beyond
his normal release date applies only to adults, i.e., those wards who have reached their majority under youth
authority control, and it is in no way a juvenile proceeding, nor is it an extension of a prior juvenile court
proceeding; thus, denial of right to a jury trial to a person subject to such commitment cannot be predicated on
any rational distinction which may be drawn between juveniles and other members of public. In re W.(1971) 96
Cal.Rptr. 1, 5 Cal.3d 296, 486 P.2d 1201. Jury  24.2

2. Appearance by district attorney

District attorney need not appear unless a trial by the judge or a jury is demanded. 39 Op.Atty.Gen. 238,
4-17-62.

3. Place of hearing

The court has the discretion to designate as a place for hearing a place other than the regular place for holding
court as designated by law or by an order made and published as required by C.C.P. § 142 (repealed). Ex parte
Liggett (1921) 187 Cal. 428, 202 P. 660.

4. Notice of hearing

Mental patient, who had been served with order for examination and detention on December 23, 1958, and had
been served on December 26, 1958, with order for hearing which was conducted in psychiatric ward of county
hospital on December 26, 1958, had not been deprived of proper notice of hearing. In re People for Best Interest
and Protection of Campbell (App. 1 Dist. 1961) 12 Cal.Rptr. 60, 190 Cal.App.2d 253. Mental Health  39

Where order for immediate detention pending hearing as to mental condition was on printed form on which
extent and character of penciled alterations and deletions were difficult to determine, and person involved was
not otherwise apprised of right to counsel and her intermittent requests during confinement for opportunity to
communicate with counsel were denied, and she received only two days' notice of hearing held in her hospital
room, and she did not realize hearing was taking place and was not advised in any way and did not waive
proper notice of hearing, her subsequent confinement was illegal. Application of Hofmann (App. 1955) 131
Cal.App.2d 758, 281 P.2d 96. Mental Health  41

Where hearing as to lady's mental condition was held in hospital room assigned to her, she was entitled to five
days' notice of hearing. Application of Hofmann (App. 1955) 131 Cal.App.2d 758, 281 P.2d 96. Mental Health

 39

5. Jury trial



An alleged incompetent has the right to a trial by jury on the issue of incompetency. Knight v. Superior Court in
and for Los Angeles County (App. 1950) 95 Cal.App.2d 838, 214 P.2d 21. Jury  19(6.5)

Trial by a jury of the question of sanity of a person ordered by a judge to be committed to the hospital as an
insane person may be had after the 10 days within which the jury are to be in attendance. Baer v. Smith (App. 3
Dist. 1945) 68 Cal.App.2d 716, 157 P.2d 646.

Former Pol.C. § 2174 giving the right to a jury trial in proceedings for examination and commitment as an
insane person, did not apply to provisions under former Pol.C. § 2185c, authorizing a hearing for commitment
of a person as an inebriate or narcotic addict. Ex parte Liggett (1921) 187 Cal. 428, 202 P. 660. Jury 
19(6.5)

The requirement of trial by jury within 10 days on demand by one committed by the court as insane is merely
directory, and no complaint can be made that trial took place more than 10 days after demand, where no
objection was made upon that ground at the commencement of the trial. In re Scott (App. 3 Dist. 1922) 56
Cal.App. 151, 204 P. 568. Mental Health  42

6. Self-incrimination

The subject on an involuntary postcertification petition for treatment as a dangerous person could be required to
testify at a trial on commitment petition. Conservatorship of Bones (App. 1 Dist. 1987) 234 Cal.Rptr. 724, 189
Cal.App.3d 1010, review denied. Witnesses  293.5

7. Physician-patient privilege

The physician-patient privilege may not be invoked in a mental illness trial to prevent the introduction of
testimony of doctors who have been appointed by the court to examine the alleged mentally ill person for the
purpose of testifying before the judge as to the results of that examination. 35 Op.Atty.Gen. 226, 6-10-60.

8. Remedies

The proper remedies of petitioner asserting that court proceeding to commit petitioner to state hospital for
treatment for mental illness did not constitute a trial on merits of her mental condition, but that purported trial
proceeded on assumed facts and conditions which did not exist and that facts existed which without any fault or
negligence on her part were not presented to the court at trial and which if presented would have resulted in a
verdict in her favor, were by motion for new trial or by appeal from the judgment entered in 1941 in such
proceeding and were not by application for writ of error coram nobis filed in 1947. In re Sprague (1951) 37
Cal.2d 110, 230 P.2d 633, certiorari denied 72 S.Ct. 68, 342 U.S. 840, 96 L.Ed. 635, rehearing denied 72 S.Ct.
360, 342 U.S. 915, 96 L.Ed. 685. Mental Health  44

Mere mistake or negligence of petitioner or her attorney in procurement of evidence or witnesses on the trial of
proceeding to commit petitioner to state hospital for treatment for alleged mental illness and failure to then
obtain medical diagnosis concerning petitioner's real condition were not "extrinsic causes" within rule that truth
or falsity of testimony before court cannot be relitigated through office of writ of error coram nobis in absence
of deprivation of legal rights of petitioner through "extrinsic causes". In re Sprague (1951) 37 Cal.2d 110, 230
P.2d 633, certiorari denied 72 S.Ct. 68, 342 U.S. 840, 96 L.Ed. 635, rehearing denied 72 S.Ct. 360, 342 U.S.
915, 96 L.Ed. 685. Mental Health  44

Plaintiff, committed as insane person and found sane at time of jury trial almost five years later, was barred
from recovering for false imprisonment by failure to take advantage of this section authorizing jury trial of
sanity on demand within five days after commitment. Baer v. Smith (App. 3 Dist. 1945) 68 Cal.App.2d 716,
157 P.2d 646. False Imprisonment  5

The provision that court must cause a jury to be summoned within 10 days upon demand by one committed as
insane, is directory only, and failure to comply therewith does not deprive court of jurisdiction to proceed with
the matter, the remedy being a proceeding in mandamus in the district court of appeal or supreme court to



compel the court to proceed, if there is unreasonable delay. In re Scott (1922) 187 Cal. 770, 204 P. 571. Mental
Health  42

9. Verdict

The jury trial authorized on the question of sanity of one ordered by a judge to be committed to the hospital as
insane, not being the common-law jury trial, the legislature may, as it there does, authorize a verdict by less
than the whole number of the jury. In re Shackleford (1922) 188 Cal. 279, 204 P. 822. Mental Health  41

The provision that an alleged insane person must be discharged unless a verdict that he is insane be found by at
least three-fourths of the jury does not mean that he must be discharged if the jury fails to agree, and the court
does not lose jurisdiction to retry the alleged insane person before another jury. In re Scott (1922) 187 Cal. 770,
204 P. 571. Mental Health  144

Where three-fourths of the members of a jury have not found a verdict that a patient is insane, it is entirely
within the discretion of the trial court either to order a retrial of the issue before another jury or discharge the
patient, and the patient is not entitled to a discharge as a matter of right, and the court need not fix the date of
retrial within 10 days. In re Scott (App. 3 Dist. 1922) 56 Cal.App. 151, 204 P. 568. Mental Health  41

§ 5303.1. Hearing or jury trial; appointment of forensic psychiatrist or psychologist; testimony; waiver of
presence of professional or designee and physician; reception of documents 

     •     Historical Notes     •     Research References     •     Notes of Decisions

For the purposes of any hearing or jury trial held pursuant to this article, the judge of the court in which such
hearing or trial is held may appoint a psychiatrist or psychologist with forensic skills.  Such psychiatrist or
psychologist shall personally examine the person named in the petition.  Such a forensic psychiatrist or
psychologist shall testify at the hearing or jury trial concerning the mental condition of the person named in the
petition and the threat of substantial physical harm to other beings such person presents, and neither the
professional person or his designee who petitioned for the additional period of treatment nor of the physicians
providing intensive treatment shall be required, unless the person named in the petition chooses to subpoena
such persons, to be present at the hearing or jury trial.

If a psychiatrist or psychologist with forensic skills is not appointed pursuant to this section the person named
in the petition may, upon advice of counsel, waive the presence at the hearing or at the jury trial of the
professional person or his designee who petitioned for the additional period of treatment and the physicians
providing intensive treatment.  In the event of such waiver, such professional person, his designee, or other
physicians shall not be required to be present at the hearing if it is stipulated that the certification, supporting
affidavit and records of such physicians concerning the mental condition of the person named in the petition
will be received in evidence.

CREDIT(S)
(Added by Stats.1971, c. 1162, p. 2221, § 3.  Amended by Stats.1975, c. 960, p. 2244, § 5.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1975 amendment added the first paragraph; and substituted, in the first sentence of the second

paragraph, "If a psychiatrist or psychologist with forensic skills is not appointed pursuant to this
section the person named in the petition may," for "The person named in the petition may,".



Research References

Cross References

Affidavits, see Code of Civil Procedure § 2009 et seq.
Compelling the attendance of witnesses, see Penal Code § 1326 et seq.
Jury trial, see Const. Art. 1, § 16.
Right to counsel, see Const. Art. 1, § 15, cl. 3; Penal Code § 686.
Subpoena, see Code of Civil Procedure §§ 1985 et seq., 1986.

Law Review And Journal Commentaries

Criminal law and procedure — Prehearing insanity commitment. (1973) 61 Cal.L.Rev. 432.
Elusive insanity defense.  Leslie D. Ringer and John C. McCormack (1977) 63 A.B.A.J. 1721.
Role of counsel in civil commitment proceeding. Thomas R. Litwack (1974) 62 Cal.L.Rev. 816.
1998 Main Volume

Collateral References:

Cal Jur 3d Incomp §114

Notes Of Decisions

In general 1

1. In general

Medical examiners may be ordered to appear before the judge even though no hearing is demanded. 37
Op.Atty.Gen. 39, 2-7-61.

§ 5304. Remand for additional treatment; duration; new petition 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) The court shall remand a person named in the petition for postcertification treatment to the custody of the
State Department of Mental Health or to a licensed health facility designated by the county of residence of that
person for a further period of intensive treatment not to exceed 180 days from the date of court judgment, if the
court or jury finds that the person named in the petition for postcertification treatment has done any of the
following:

(1) Attempted, inflicted, or made a serious threat of substantial physical harm upon the person of another after
having been taken into custody, and while in custody, for evaluation and treatment, and who, as a result of
mental disorder or mental defect, presents a demonstrated danger of inflicting substantial physical harm upon
others.

(2) Attempted or inflicted physical harm upon the person of another, that act having resulted in his or her being
taken into custody, and who, as a result of mental disorder or mental defect, presents a demonstrated danger of
inflicting substantial physical harm upon others.

(3) Expressed a serious threat of substantial physical harm upon the person of another within seven days of
being taken into custody, that threat having at least in part resulted in his or her being taken into custody, and
who presents, as a result of mental disorder or mental defect, a demonstrated danger of inflicting substantial



physical harm upon others.

(b) The person shall be released from involuntary treatment at the expiration of 180 days unless the public
officer, pursuant to Section 5114, files a new petition for postcertification treatment on the grounds that he or
she has attempted, inflicted, or made a serious threat of substantial physical harm upon another during his or her
period of postcertification treatment, and he or she is a person who by reason of mental disorder or mental
defect, presents a demonstrated danger of inflicting substantial physical harm upon others.  The new petition for
postcertification treatment shall be filed in the superior court in which the original petition for postcertification
was filed.

(c) The county from which the person was remanded shall bear any transportation costs incurred pursuant to
this section.

CREDIT(S)
(Added by Stats.1983, c. 754, § 4.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5304, added by Stats.1967, c. 1667, p. 4074, § 36, amended by Stats.1968, c. 1374, p. 2658, §

45; Stats.1970, c. 1627, p. 3444, § 18; Stats.1971, c. 1593, p. 3340, § 374; Stats.1977, c. 1252, p.
4570, § 560; Stats.1982, c. 1563, § 4, relating to similar subject matter, was repealed by Stats.1983,
c. 754, § 3.

Derivation: Former § 5304, added by Stats.1967, c. 167, p. 4074, § 36, amended by Stats.1968, c. 1374,
p. 2658, § 45; Stats.1970, c. 1627, p. 3444, § 18; Stats.1971, c. 1593, p. 3340, § 374; Stats.1977, c.
1252, p. 4570, § 560; Stats.1982, c. 1563, § 4.

Research References

Law Review And Journal Commentaries

Civil commitment of mentally ill in California: Lanterman-Petris-Short Act. (1974) 7
Loy.L.A.L.Rev. 93.

Criminal law and procedure — Prehearing insanity commitment. (1973) 61 Cal.L.Rev. 432.
Legislating behavior control.  Michael H. Shapiro (1974) 47 S.Cal.L.Rev. 237.
Out of mind?  Out of sight: The uncivil commitment of permanently incompetent criminal

defendants.  Grant H. Morris and J. Reid Meloy, 27 U.C.Davis L.Rev. 1 (1993).
Right to effective mental treatment.  Ralph Kirkland Schwitzgebel (1974) 62 Cal.L.Rev. 936.
Sex-based discrimination in the mental institutionalization of women. Robert T. Roth and Judith

Lerner (1974) 62 Cal.L.Rev. 789.
1998 Main Volume

Collateral References:

Witkin, Procedure (4th ed) Actions §33
B-W Cal Civil Practice: Probate and Trust Proceedings §30:6
Cal Jur 3d Incomp §§115, 116
 Am Jur 2d Incompetent Persons §§40, 42.
Liability of one treating mentally afflicted patient for failure to warn or protect third persons

threatened by patient.  83 ALR3d 1201.



Notes Of Decisions

Construction and application 1

1. Construction and application

Authority for involuntary medication of prisoner on ground of danger to others may be renewed under Keyhea
injunction, governing administration of involuntary medication to prisoners, without showing that prisoner has
made any new threats since medication was last approved; Keyhea injunction, not Lanterman-Petris-Short Act
standards for involuntary commitment control. Department of Corrections v. Office of Administrative Hearings
(App. 1 Dist. 1998) 78 Cal.Rptr.2d 473, 66 Cal.App.4th 1100. Prisons  17(2)

§ 5305. Outpatient status; qualifications; notice of outpatient treatment plan; effective date of plan;
hearing; outpatient supervision; reports 

     •     Historical Notes     •     Research References

(a) Any person committed pursuant to Section 5300 may be placed on outpatient status if all of the following
conditions are satisfied:

(1) In the evaluation of the superintendent or professional person in charge of the licensed health facility, the
person named in the petition will no longer be a danger to the health and safety of others while on outpatient
status and will benefit from outpatient status.

(2) The county mental health director advises the court that the person named in the petition will benefit from
outpatient status and identifies an appropriate program of supervision and treatment.

(b) After actual notice to the public officer, pursuant to Section 5114, and to counsel of the person named in the
petition, to the court and to the county mental health director, the plan for outpatient treatment shall become
effective within five judicial days unless a court hearing on that action is requested by any of the
aforementioned parties, in which case the release on outpatient status shall not take effect until approved by the
court after a hearing.  This hearing shall be held within five judicial days of the actual notice required by this
subdivision.

(c) The county mental health director shall be the outpatient supervisor of persons placed on outpatient status
under provisions of this section.  The county mental health director may delegate such outpatient supervision
responsibility to a designee.

(d) The outpatient treatment supervisor shall, where the person is placed on outpatient status at least three
months, submit at 90-day intervals to the court, the public officer, pursuant to Section 5114, and counsel of the
person named in the petition and to the supervisor or professional person in charge of the licensed health
facility, where appropriate, a report setting forth the status and progress of the person named in the petition.
Notwithstanding the length of the outpatient status, a final report shall be submitted by the outpatient treatment
supervisor at the conclusion of the 180-day commitment setting forth the status and progress of the person.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.  Amended by Stats.1968, c. 1374, p. 2658,
§ 45.5, operative July 1, 1969; Stats.1982, c. 1563, § 5.)

Historical Notes



Historical And Statutory Notes

1998 Main Volume
Operative effect of Stats.1967, c. 1667, and subordination of legislation by Stats.1967, c. 1667, to other

1967 legislation, see Historical and Statutory Notes under Welfare and Institutions Code § 5000.
The section, as added in 1967, read:
"Nothing in this article shall prohibit the superintendent or professional person in charge of the hospital

in which the person is being involuntarily treated from releasing him from treatment prior to the
expiration of 90 days when, in the opinion of the superintendent or professional person in charge, the
person being involuntarily treated no longer constitutes an imminent threat of substantial physical
harm to others.

"Whenever the superintendent or professional person in charge of a hospital providing postcertification
treatment pursuant to this article releases a person prior to the expiration of 90 days, the
superintendent or professional person in charge shall notify the court which remanded the person for
treatment."

The 1968 amendment made no change in the text as added in 1967.
The 1982 amendment rewrote this section, to read as it now appears.
Section 10 of Stats.1982, c. 1563, provided:
"The State Department of Mental Health shall submit a report to the Legislature two years after the

effective date of this act on its findings related to this act with its recommendations concerning
whether the same should be continued, including, but not limited to, all of the following:

"(a) The number of petitions that were granted for the extended detention of Penal Code offenders at the
conclusion of a determinate sentence.

"(b) The number of petitions that were denied for the extended detention of Penal Code offenders at the
conclusion of a determinate sentence.

"(c) The number of non-Penal Code offenders detained for longer than one year.
"(d) The number of persons placed on outpatient status pursuant to Section 5305 of the Welfare and

Institutions Code.
"(e) The number of Penal Code offenders and non-Penal Code offenders released prior to one year.
"(f) The number of detained persons released pursuant to the rehearing procedure under Section 5304 of

the Welfare and Institutions Code.
"(g) The number of requests for revocation of outpatient status by treatment supervisor and by public

officer pursuant to Section 5114.
"(h) The number of revocation requests granted.
"(i) The number of persons who offended while on outpatient status."

Research References

Cross References

Court approval for subsequent release require after approval of confinement, see Welfare and
Institutions Code § 5308.

Law Review And Journal Commentaries

Criminal law and procedure — Prehearing insanity commitment. (1973) 61 Cal.L.Rev. 432.
Least restrictive alternative doctrine in Los Angeles county civil commitment.  Bradley D. McGraw

and Ingo Keilitz (1984) 6 Whittier L.Rev. 35.
1998 Main Volume

United States Supreme Court

Shackling defendant during penalty phase of capital murder trial, case specific state interest



justification, see Deck v. Missouri, U.S.Mo.2005, 125 S.Ct. 2007, 544 U.S. 622, 161 L.Ed.2d
953.

Collateral References:

Witkin, Procedure (4th ed) Actions §33
 Am Jur 2d Incompetent Persons §45.

§ 5306. Exemption from liability 

     •     Historical Notes     •     Research References

(a) Notwithstanding Section 5113, if the provisions of Section 5309 have been met, the superintendent, the
professional person in charge of the hospital providing 90-day involuntary treatment, the medical director of the
facility or his or her designee described in subdivision (a) of Section 5309, and the psychiatrist directly
responsible for the person's treatment shall not be held civilly or criminally liable for any action by a person
released before the end of a 90-day period pursuant to this article.

(b) The superintendent, the professional person in charge of the hospital providing 90-day involuntary
treatment, the medical director of the facility or his or her designee described in subdivision (a) of Section 5309,
and the psychiatrist directly responsible for the person's treatment shall not be held civilly or criminally liable
for any action by a person released at the end of a 90-day period pursuant to this article.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.  Amended by Stats.1968, c. 1374, p. 2659,
§ 46, operative July 1, 1969; Stats.1985, c. 1288, § 11, eff. Sept. 30, 1985.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Operative effect of Stats.1967, c. 1667, and subordination of legislation by Stats.1967, c. 1667, to other

1967 legislation, see Historical and Statutory Notes under Welfare and Institutions Code § 5000.
The 1968 amendment substituted "a 90-day period" for "90 days".
Stats.1985, c. 1288, rewrote the section, which had read:
"Neither the superintendent nor the professional person in charge of the hospital providing 90-day

involuntary treatment shall be held civilly or criminally liable for any action by a person released at
or before the end of a 90-day period pursuant to this article."

Research References

Cross References

Determination according to law, public employees' exemption from liability, see Government Code
§ 856.

Liability for excessive detention, see Welfare and Institutions Code §§ 5259.1, 5265.
Liability for false application, see Welfare and Institutions Code § 5203.
Similar provisions, see Welfare and Institutions Code §§ 5154, 5173, 5259.3, 5267, 5278.
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Collateral References:



Cal Jur 3d Gov Tort §6
 Am Jur 2d Hospitals and Asylums §§2, 18.

§ 5306.5. Request for outpatient status revocation; copy of request; hearing; order for confinement and
revocation 

     •     Historical Notes     •     Research References

If at any time during the outpatient period, the outpatient treatment supervisor is of the opinion that the person
receiving treatment requires extended inpatient treatment or refuses to accept further outpatient treatment and
supervision, the county mental health director shall notify the superior court in either the county which
approved outpatient status or in the county where outpatient treatment is being provided of such opinion by
means of a written request for revocation of outpatient status.  The county mental health director shall furnish a
copy of this request to the counsel of the person named in the request for revocation and to the public officer,
pursuant to Section 5114, in both counties if the request is made in the county of treatment, rather than the
county of commitment.

Within 15 judicial days, the court where the request was filed shall hold a hearing and shall either approve or
disapprove the request for revocation of outpatient status.  If the court approves the request for revocation, the
court shall order that the person be confined in a state hospital or other treatment facility approved by the
county mental health director.  The court shall transmit a copy of its order to the county mental health director
or a designee and to the Director of Mental Health.  Where the county of treatment and the county of
commitment differ and revocation occurs in the county of treatment, the court shall enter the name of the
committing county and its case number on the order of revocation and shall send a copy of the order to the
committing court and the public officer, pursuant to Section 5114, and counsel of the person named in the
request for revocation in the county of commitment.

CREDIT(S)
(Added by Stats.1982, c. 1563, § 6.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Report to legislature as to continuation of legislation resulting from Stats.1982, c. 1563, see Historical

and Statutory Notes under Welfare and Institutions Code § 5305.

Research References

Cross References

Confinement pending hearing on request for revocation of outpatient status, see Welfare and
Institutions Code § 5308.

Court approval for subsequent release required after approval of confinement, see Welfare and
Institutions Code § 5308.

Law Review And Journal Commentaries

Least restrictive alternative doctrine in Los Angeles county civil commitment.  Bradley D. McGraw
and Ingo Keilitz (1984) 6 Whittier L.Rev. 35.
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Collateral References:

Witkin, Procedure (4th ed) Actions §33

§ 5307. Petition for hearing to determine whether outpatient should be continued on such status; notice;
body attachment order of confinement 

     •     Historical Notes     •     Research References

If at any time during the outpatient period the public officer, pursuant to Section 5114, is of the opinion that the
person is a danger to the health and safety of others while on outpatient status, the public officer, pursuant to
Section 5114, may petition the court for a hearing to determine whether the person shall be continued on
outpatient status.  Upon receipt of the petition, the court shall calendar the case for further proceedings within
15 judicial days and the clerk shall notify the person, the county mental health director, and the attorney of
record for the person of the hearing date.  Upon failure of the person to appear as noticed, if a proper affidavit
of service and advisement has been filed with the court, the court may issue a body attachment for such person.
If, after a hearing in court the judge determines that the person is a danger to the health and safety of others, the
court shall order that the person be confined in a state hospital or other treatment facility which has been
approved by the county mental health director.

CREDIT(S)
(Added by Stats.1982, c. 1563, § 7.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Report to legislature as to continuation of legislation resulting from Stats.1982, c. 1563, see Historical

and Statutory Notes under Welfare and Institutions Code § 5305.
Former § 5307, added by Stats.1968, c. 1374, p. 2659, § 47, relating to exemption of counties from

liability for care and treatment of persons remanded to state hospitals, was repealed by Stats.1969, c.
722, p. 1429, § 21, eff. Aug. 8, 1969, operative July 1, 1969.

Research References

Cross References

Confinement pending hearing on request for revocation of outpatient status, see Welfare and
Institutions Code § 5308.

Collateral References:

Witkin, Procedure (4th ed) Actions §33

§ 5308. Confinement of outpatient pending proceeding for revocation of outpatient status; taking into
custody and transporting outpatient; notice; review; subsequent release 

     •     Historical Notes     •     Research References

Upon the filing of a request for revocation of outpatient status under Section 5306.5 or 5307 and pending the
court's decision on revocation, the person subject to revocation may be confined in a state hospital or other



treatment facility by the county mental health director when it is the opinion of that director that the person will
now be a danger to self or to another while on outpatient status and that to delay hospitalization until the
revocation hearing would pose a demonstrated danger of harm to the person or to another.  Upon the request of
the county mental health director or a designee, a peace officer shall take, or cause to be taken, the person into
custody and transport the person to a treatment facility for hospitalization under this section.  The county
mental health director shall notify the court in writing of the admission of the person to inpatient status and of
the factual basis for the opinion that such immediate return to inpatient treatment was necessary.  The court
shall supply a copy of these documents to the public officer, pursuant to Section 5114, and counsel of the
person subject to revocation.

A person hospitalized under this section shall have the right to judicial review of the detention in the manner
prescribed in Article 5 (commencing with Section 5275) of Chapter 2 and to an explanation of rights in the
manner prescribed in Section 5252.1.

Nothing in this section shall prevent hospitalization pursuant to the provisions of Section 5150, 5250, 5350, or
5353.

A person whose confinement in a treatment facility under Section 5306.5 or 5307 is approved by the court shall
not be released again to outpatient status unless court approval is obtained under Section 5305.

CREDIT(S)
(Added by Stats.1982, c. 1563, § 8.)

Historical Notes

Historical And Statutory Notes
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Report to legislature as to continuation of legislation resulting from Stats.1982, c. 1563, see Historical

and Statutory Notes under Welfare and Institutions Code § 5305.
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Law Review And Journal Commentaries

Least restrictive alternative doctrine in Los Angeles county civil commitment.  Bradley D. McGraw
and Ingo Keilitz (1984) 6 Whittier L.Rev. 35.
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Collateral References:

Witkin, Procedure (4th ed) Actions §33

§ 5309. Release prior to expiration of commitment period; grounds; plan for unconditional release,
notice, effective date, approval after hearing 

     •     Historical Notes

(a) Nothing in this article shall prohibit the superintendent or professional person in charge of the hospital in
which the person is being involuntarily treated from releasing him or her from treatment prior to the expiration
of the commitment period when, the psychiatrist directly responsible for the person's treatment believes, as a
result of his or her personal observations, that the person being involuntarily treated no longer constitutes a
demonstrated danger of substantial physical harm to others.  If any other professional person who is authorized



to release the person, believes the person should be released prior to the expiration of the commitment period,
and the psychiatrist directly responsible for the person's treatment objects, the matter shall be referred to the
medical director of the facility for the final decision.  However, if the medical director is not a psychiatrist, he
or she shall appoint a designee who is a psychiatrist.  If the matter is referred, the person shall be released prior
to the expiration of the commitment period only if the psychiatrist making the final decision believes, as a result
of his or her personal observations, that the person being involuntarily treated no longer constitutes a
demonstrated danger of substantial physical harm to others.

(b) After actual notice to the public officer, pursuant to Section 5114, and to counsel of the person named in the
petition, to the court, and to the county mental health director, the plan for unconditional release shall become
effective within five judicial days unless a court hearing on that action is requested by any of the
aforementioned parties, in which case the unconditional release shall not take effect until approved by the court
after a hearing.  This hearing shall be held within five judicial days of the actual notice required by this
subdivision.

CREDIT(S)
(Added by Stats.1982, c. 1563, § 9.  Amended by Stats.1985, c. 1288, § 12, eff. Sept. 30, 1985.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Report to legislature as to continuation of legislation resulting from Stats.1982, c. 1563, see Historical

and Statutory Notes under Welfare and Institutions Code § 5305.
Stats.1985, c. 1288, designated the existing paragraphs as subds.(a) and (b); and rewrote the former first

paragraph.  Prior to amendment the former first paragraph read:
"Nothing in this article shall prohibit the superintendent or professional person in charge of the hospital

in which the person is being involuntarily treated from releasing him or her from treatment prior to
the expiration of the commitment period when, in the opinion of the superintendent or professional
person in charge, the person being involuntarily treated no longer constitutes a demonstrated danger
of substantial physical harm to others."
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Collateral References:

 Cal Digest of Official Reports 3d Series, Incompetent Persons §§3 et seq.
 Am Jur 2d Incompetent Persons §§15 et seq., 39.
Nonconsensual treatment of involuntarily committed mentally ill persons with neuroleptic or

antipsychotic drugs as violative of state constitutional guaranty.  74 ALR4th 1099.
Right to relief under Federal-Civil Rights Act of 1871 (42 USCS §1983) for alleged wrongful

commitment to or confinement in mental hospital.  16 ALR Fed 440.

Article 7. Legal And Civil Rights Of Persons Involuntarily Detained

§ 5325. List of rights; posting; waiver 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Each person involuntarily detained for evaluation or treatment under provisions of this part, each person
admitted as a voluntary patient for psychiatric evaluation or treatment to any health facility, as defined in



Section 1250 of the Health and Safety Code, in which psychiatric evaluation or treatment is offered, and each
mentally retarded person committed to a state hospital pursuant to Article 5 (commencing with Section 6500) of
Chapter 2 of Part 2 of Division 6 shall have the following rights, a list of which shall be prominently posted in
the predominant languages of the community and explained in a language or modality accessible to the patient
in all facilities providing such services and otherwise brought to his or her attention by such additional means as
the Director of Mental Health may designate by regulation:

(a) To wear his or her own clothes; to keep and use his or her own personal possessions including his or her
toilet articles; and to keep and be allowed to spend a reasonable sum of his or her own money for canteen
expenses and small purchases.

(b) To have access to individual storage space for his or her private use.

(c) To see visitors each day.

(d) To have reasonable access to telephones, both to make and receive confidential calls or to have such calls
made for them.

(e) To have ready access to letterwriting materials, including stamps, and to mail and receive unopened
correspondence.

(f) To refuse convulsive treatment including, but not limited to, any electroconvulsive treatment, any treatment
of the mental condition which depends on the induction of a convulsion by any means, and insulin coma
treatment.

(g) To refuse psychosurgery.  Psychosurgery is defined as those operations currently referred to as lobotomy,
psychiatric surgery, and behavioral surgery and all other forms of brain surgery if the surgery is performed for
the purpose of any of the following:

(1) Modification or control of thoughts, feelings, actions, or behavior rather than the treatment of a known and
diagnosed physical disease of the brain.

(2) Modification of normal brain function or normal brain tissue in order to control thoughts, feelings, actions,
or behavior.

(3) Treatment of abnormal brain function or abnormal brain tissue in order to modify thoughts, feelings, actions
or behavior when the abnormality is not an established cause for those thoughts, feelings, actions, or behavior.

Psychosurgery does not include prefrontal sonic treatment wherein there is no destruction of brain tissue.  The
Director of Mental Health shall promulgate appropriate regulations to assure adequate protection of patients'
rights in such treatment.

(h) To see and receive the services of a patient advocate who has no direct or indirect clinical or administrative
responsibility for the person receiving mental health services.

(i) Other rights, as specified by regulation.

Each patient shall also be given notification in a language or modality accessible to the patient of other
constitutional and statutory rights which are found by the State Department of Mental Health to be frequently
misunderstood, ignored, or denied.

Upon admission to a facility each patient shall immediately be given a copy of a State Department of Mental
Health prepared patients' rights handbook.

The State Department of Mental Health shall prepare and provide the forms specified in this section and in
Section 5157.

The rights specified in this section may not be waived by the person's parent, guardian, or conservator.



CREDIT(S)
(Added by Stats.1972, c. 1055, p. 1940, § 3, operative July 1, 1973.  Amended by Stats.1974, c. 1534, p. 3459,
§ 1; Stats.1976, c. 1109, p. 4992, § 1.5; Stats.1977, c. 1252, p. 4570, § 561, operative July 1, 1978; Stats.1977,
c. 1021, p. 3060, § 2; Stats.1978, c. 429, p. 1454, § 206, eff. July 17, 1978, operative July 1, 1978; Stats.1981, c.
841, p. 3231, § 2.)
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Section 5 of Stats.1972, c. 1055, p. 1941, provides:
"It is the intent of the Legislature, that, if Reorganization Plan No. 1 of 1970 becomes operative, Section

5325 of the Welfare and Institutions Code, as amended by Section 2 of this act, shall remain in effect
only until Reorganization Plan No. 1 of 1970 becomes operative and on that date Section 5325 of the
Welfare and Institutions Code, as added by Section 3 of this act, which includes the changes in
Section 5325 made by both Reorganization Plan No. 1 of 1970 and Section 2 of this act, shall
become operative."

The 1974 amendment rewrote subd.(g) which previously read: "(g) To refuse lobotomy.".
The 1976 amendment substituted in the first paragraph "any facility as defined in Section 1250 of the

Health and Safety Code in which psychiatric evaluation or treatment is offered" for "a state hospital,
a private mental institution, or a county psychiatric hospital"; inserted the last paragraph of subd.(g);
deleted the final paragraph, which read: "This section shall become operative on the same date as
Reorganization Plan No. 1 of 1970 becomes operative."; and rewrote subd.(f), which previously
read: "(f) To refuse shock treatment."

Section 1 of Stats.1976, c. 1109, p. 4992, provided:
"Recognizing the danger of a violation of a mental patient's constitutional right to privacy, the

Legislature intends by this enactment to assure that the integrity and free choice of every such
patient is fully recognized and protected.  Because those who are emotionally disturbed are
vulnerable to being unduly influenced, the Legislature believes the protection of their rights requires
a careful process of informing and consenting in order to assure the protection and vindication of
their rights."

The 1977 amendment by c. 1021 inserted in the first paragraph following "voluntary patient", the words
"for psychiatric evaluation for treatment"; substituted in the first paragraph following "posted", the
words "in the predominant languages of the community and explained in a language or modality
accessible to the patient"; in subd.(d), provided that calls could be made for the detainees; and added
the first three paragraphs following subd.(i).

Subordination of the amendment of this section by Stats.1977, c. 1252 to other legislation enacted
during the 1977 portion of the 1977-78 regular session and which takes effect on or before Jan. 1,
1978, see Historical Note under Business and Professions Code § 555.

The 1978 amendment substituted throughout the section the "Director of Mental Health" and the "State
Department of Mental Health" for "Director of Health" and the "State Department of Health".

The 1981 amendment inserted "health" preceding "facility" in the introductory provision; inserted "or
her" following "his"; inserted in subd.(g) "any of" preceding "the following"; substituted a period for
a semicolon at the end of subd.(g)(1); substituted a period at the end of subd.(g)(2) for a semicolon
and "or"; added subd.(h); relettered former subd.(h) as subd.(i); and inserted the provisions relating
to waiver of rights.

Former § 5325, added by Stats.1967, c. 1667, p. 4074, § 36, amended by Stats.1971, c. 1593, p. 3340, §
375; Stats.1972, c. 1055, p. 1939, § 2, relating to similar subject matter, was repealed by Stats.1972,
c. 1055, p. 1940, § 3, operative July 1, 1973.

Former § 5325, added by Stats.1965, c. 391, p. 1641, § 4, derived from former § 5606, added by



Stats.1949, c. 1457, p. 2541, § 1, which related to charges for care and treatment, was repealed by
Stats.1967, c. 1620, p. 3862, § 4 and by Stats.1967, c. 1667, p. 4107, § 36.5, operative July 1, 1969.

Derivation: Former § 5325, added by Stats.1967, c. 1667, p. 4074, § 36, amended by Stats.1971, c.
1593, p. 3340, § 375; Stats.1972, c. 1055, p. 1939,§ 2.

Former § 4017, added by Stats.1965, c. 1797, p. 4137, § 2.
Former § 6250, added by Stats.1937, c. 369, p. 1146, as § 5751, amended by Stats.1943, c. 914, p. 2773,

§ 7; Stats.1961, c. 79, p. 1062, § 9; renumbered 6250 and amended by Stats.1965, c. 391, p. 1694, §
25.

Former § 7502, Stats.1937, c. 369, p. 1177, § 7502.
Pol.C. § 2142, added by Stats.1903, c. 364, p. 487, § 1, amended by Stats.1909, c. 65, p. 58, § 6.

Research References

Cross References

Conservatees, retention of rights specified in this section, see Welfare and Institutions Code § 5357.
Convulsive treatment, conditions for administering, see Welfare and Institutions Code § 5326.7.
Developmentally disabled persons in state hospital or community care facility, rights, see Welfare

and Institutions Code § 4503.
Discrimination or retaliation against participants in judicial proceedings prohibited, see Welfare and

Institutions Code § 5550.
State department of mental health, see Welfare and Institutions Code § 4000 et seq.

Code Of Regulations References

Chemical Dependency Recovery Hospitals, patients' rights, see 22 Cal. Code of Regs. § 79313.
Clinical restraint, treatment restraint, and clinical seclusion, see 9 Cal. Code of Regs. § 1115.
Inmate-patients' rights, see 22 Cal. Code of Regs. § 79799.

Law Review And Journal Commentaries

Bright thread for California's legal crazy-quilt: A proposed right to refuse antipsychotic drugs.  22
U.S.F.L.Rev. 341 (1988).

Civil commitment of mentally ill in California: Lanterman-Petris-Short Act.  7 Loy.L.A.L.Rev. 93
(1974).

Civil commitment of the mentally ill.  14 UCLA L.Rev. 822 (1967).
"Cuckoo's nest" reassessed: Involuntary commitments in California After Suzuki v. Yuen and Doe v.

Gallinot.  22 Santa Clara L.Rev. 807 (1982).
Danger of coercive psychiatry.  Thomas S. Szasz (1975) 61 A.B.A.J. 1246.
Emergency Commitment statutes.  Robert T. Roth, Melvin K. Daley, Judith Lerner (1973) 13 Santa

Clara L.Rev. 400.
Informed consent to organic behavior control.  Brent A. Barnhart, Michael Lee Pinkerton and Robert

T. Roth, 17 Santa Clara L.Rev. 39 (1977).
In-hospital liberties of mental patients.  David Ferleger (1973) 13 Santa Clara L.Rev. 447.
Institutionalizing the rights of mental patients: Committing the Legislature.  Grant H. Morris, 62

Cal.L.Rev. 957 (1974).
Legislating behavior control.  Michael H. Shapiro, 47 S.Cal.L.Rev. 237 (1974).
Organically induced behavioral change and release decisions. Richard Delgado, 50 S.Cal.L.Rev. 215

(1977).
Premenstrual syndrome and criminal responsibility.  Aleta Wallach and Larry Rubin.  19 UCLA

L.Rev. 209 (1971).
Prisoners and mental patients — conditioning and other technologies for treatment and

rehabilitation. 45 S.Cal.L.Rev. 616 (1972).



Protecting rights of mentally ill.  Harvey J. Shwed (1978) 64 A.B.A.J. 564.
Right to effective mental treatment.  Ralph Kirkland Schwitzgebel, 62 Cal.L.Rev. 936 (1974).
Token and taboo: Behavior modification, token economics, and law.  David B. Wexler, 61

Cal.L.Rev. 81 (1973).
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United States Supreme Court

Involuntary confinement of nondangerous individual in state mental hospital, see O'Connor v.
Donaldson, U.S.Fla.1975, 95 S.Ct. 2486, 422 U.S. 563, 45 L.Ed.2d 396, on remand 519 F.2d 59.

Collateral References:

Witkin, Summary (9th ed) Contracts §356J
Witkin, Summary (9th ed) Torts §354
Witkin & Epstein, Criminal Law (2d ed) §2982
Witkin, Procedure (4th ed) Actions §§35, 43
B-W Cal Civil Practice: Probate and Trust Proceedings §§28:64, 30:7, 30:28, 31:57
Cal Transactions Forms: Estate Planning §8:77
Cal Jur 3d Contr §27; Guard & C §106; Incomp §§13, 149, 151, 171, 172
 Am Jur 2d Incompetent Persons §§33 et seq.

Notes Of Decisions

Access to medical records 2
Consent to treatment 4
Searches and seizures 3
Validity 1

1. Validity

In absence of indications of severability, unconstitutionality of some provisions of §§ 5325-5326.5 required that
entire statutes be held invalid. Aden v. Younger (App. 4 Dist. 1976) 129 Cal.Rptr. 535, 57 Cal.App.3d 662.

Regulation of electroconvulsive therapy and psychosurgery is legitimate exercise of state's inherent police
power, since state has interest in seeking that such procedures, like other medical procedures, are performed
under circumstances insuring maximum safety for patient. Aden v. Younger (App. 4 Dist. 1976) 129 Cal.Rptr.
535, 57 Cal.App.3d 662. Mental Health  51.10

In any certification of mental patient for 14-day involuntary intensive treatment, pursuant to
Lanterman-Petris-Short Act (§ 5000 et seq.), procedures must assure that patient's rights receive meaningful
protection. Thorn v. Superior Court of San Diego County (1970) 83 Cal.Rptr. 600, 1 Cal.3d 666, 464 P.2d 56.
Mental Health  37.1

2. Access to medical records

A patients' advocate has a right of access to records in mental treatment facilities to the extent that such
facilities participate in a local mental health program under the jurisdiction of the local director who appointed
the advocate; as to other facilities, such right of access is limited by requiring patient consent before such
records can be released, however, once the required consent is obtained, the right of access is effective in
facilities that are operated under a contract with the county and in facilities that are privately operated, other
than federal facilities. 62 Op.Atty.Gen. 57, 2-9-79.

The right of access to the consenting patient's treatment records in treatment facilities outside of the local
program, is the same whether a patients' advocate is a county employee or an employee under contract with the



county. 62 Op.Atty.Gen. 57, 2-9-79.

A patient's advocate's right of access to treatment records is not terminated by the discharge of the patient. 62
Op.Atty.Gen. 57, 2-9-79.

3. Searches and seizures

Upon involuntary detention of defendant for evaluation or treatment, pursuant to § 5150 providing therefor in
case of person who, as result of mental disorder, is danger to others or to himself or herself or is gravely
disabled, detaining officer could properly search detainee's purse to ensure that she had no razor blades or other
sharp instruments with which she could harm herself, perhaps fatally, in another suicide attempt, regardless of
whether any exigency existed, and controlled substance found therein was admissible in subsequent criminal
prosecution. People v. Triplett (App. 1 Dist. 1983) 192 Cal.Rptr. 537, 144 Cal.App.3d 283. Searches And
Seizures  39

4. Consent to treatment

The right of persons not adjudicated incompetent to give or withhold consent to medical treatment is protected
by the common law of this state and by the constitutional right to privacy. Edward W. v. Lamkins (App. 1 Dist.
2002) 122 Cal.Rptr.2d 1, 99 Cal.App.4th 516, review denied. Constitutional Law  1270; Health  905

§ 5325.1. Same rights and responsibilities guaranteed others; discrimination by programs or activities
receiving public funds; additional rights 

     •     Research References     •     Notes of Decisions

Persons with mental illness have the same legal rights and responsibilities guaranteed all other persons by the
Federal Constitution and laws and the Constitution and laws of the State of California, unless specifically
limited by federal or state law or regulations.  No otherwise qualified person by reason of having been
involuntarily detained for evaluation or treatment under provisions of this part or having been admitted as a
voluntary patient to any health facility, as defined in Section 1250 of the Health and Safety Code, in which
psychiatric evaluation or treatment is offered shall be excluded from participation in, be denied the benefits of,
or be subjected to discrimination under any program or activity, which receives public funds.

It is the intent of the legislature that persons with mental illness shall have rights including, but not limited to,
the following:

(a) A right to treatment services which promote the potential of the person to function independently.
Treatment should be provided in ways that are least restrictive of the personal liberty of the individual.

(b) A right to dignity, privacy, and humane care.

(c) A right to be free from harm, including unnecessary or excessive physical restraint, isolation, medication,
abuse, or neglect.  Medication shall not be used as punishment, for the convenience of staff, as a substitute for
program, or in quantities that interfere with the treatment program.

(d) A right to prompt medical care and treatment.

(e) A right to religious freedom and practice.

(f) A right to participate in appropriate programs of publicly supported education.

(g) A right to social interaction and participation in community activities.

(h) A right to physical exercise and recreational opportunities.



(i) A right to be free from hazardous procedures.

CREDIT(S)
(Added by Stats.1978, c. 1320, p. 4319, § 1.)

Research References

Cross References

Rights of developmentally disabled persons in state hospital or community care facility, see Welfare
and Institutions Code § 4503.

Violation of patient's rights, penalties, see Welfare and Institutions Code§ 5326.9.

Code Of Regulations References

Chemical Dependency Recovery Hospitals, patients' rights, see 22 Cal. Code of Regs. § 79313.

Law Review And Journal Commentaries

"Cuckoo's nest" reassessed: Involuntary commitments in California After Suzuki v. Yuen and Doe v.
Gallinot. (1982) 22 Santa Clara L.Rev. 807.

Least restrictive alternative doctrine in Los Angeles county civil commitment.  Bradley D. McGraw
and Ingo Keilitz (1984) 6 Whittier L.Rev. 35.

The right of institutionalized disabled patients to engage in consensual sexual activity.  23 Whittier
L.Rev. 545 (2001).
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Collateral References:

Witkin, Summary (9th ed) Const Law §451
Witkin, Procedure (4th ed) Actions §35
Cal Jur 3d Incomp §170
 Am Jur 2d Incompetent Persons §§33 et seq.

Notes Of Decisions

In general 1
Patients' rights 1.5
Religious freedom 2

1. In general

It is not the rule that a female adjudicated as incompetent should not be allowed to bear a child and, hence,
neither private mental health facility at which adjudicated incompetent female was placed by public guardian
nor attending and treating physicians could be held liable for "wrongful birth" of a child conceived at the
facility through apparent voluntary sexual conduct of the conservatee, and the facility was not required to
provide extra supervision of conservatee's contacts with men to insure that she did not conceive. Foy v.
Greenblott (App. 1 Dist. 1983) 190 Cal.Rptr. 84, 141 Cal.App.3d 1. Mental Health  51.1; Health  686

1.5. Patients' rights

The Lanterman-Petris-Short Act (LPS Act) confers rights on patients in two ways: first, it affirms that persons
with mental illness have the same legal rights and responsibilities guaranteed all other persons by the Federal
Constitution and laws and the Constitution and laws of the State of California, unless specifically limited by
federal or state law or regulations, and second, the LPS Act specifies a nonexclusive list of rights. In re Qawi



(2004) 7 Cal.Rptr.3d 780, 32 Cal.4th 1, 81 P.3d 224, on remand 2004 WL 407059, unpublished. Mental Health
 14.1; Mental Health  31

2. Religious freedom

Persons with mental illness have right to religious freedom, and state cannot burden or abridge that right
without showing of compelling interest in doing so. People v. Sword (App. 4 Dist. 1994) 34 Cal.Rptr.2d 810, 29
Cal.App.4th 614, rehearing denied, review denied, certiorari denied 115 S.Ct. 1977, 514 U.S. 1117, 131
L.Ed.2d 865. Constitutional Law  1399

§ 5325.2. Persons subject to detention pursuant to §§ 5150, 5250, 5260, 5270.15; right to refuse
antipsychotic medication 

     •     Research References

Any person who is subject to detention pursuant to Section 5150, 5250, 5260, or 5270.15 shall have the right to
refuse treatment with antipsychotic medication subject to provisions set forth in this chapter.

CREDIT(S)
(Added by Stats.1991, c. 681 (S.B.665), § 2.)

Research References

Law Review And Journal Commentaries

Pursuing justice for the mentally disabled.  Grant H. Morris, 42 San Diego L. Rev. 757 (2005).
Review of Selected 1991 California Legislation.  23 Pac.L.J. 661 (1992).

Collateral References:

Witkin, Procedure (4th ed) Actions §§34, 43

§ 5326. Denial of rights; cause; record 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The professional person in charge of the facility or his or her designee may, for good cause, deny a person any
of the rights under Section 5325, except under subdivisions (g) and (h) and the rights under subdivision (f) may
be denied only under the conditions specified in Section 5326.7.  To ensure that these rights are denied only for
good cause, the Director of Mental Health shall adopt regulations specifying the conditions under which they
may be denied.  Denial of a person's rights shall in all cases be entered into the person's treatment record.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.  Amended by Stats.1971, c. 1593, p. 3341,
§ 376, operative July 1, 1973; Stats.1973, c. 959, p. 1804, § 1; Stats.1974, c. 1534, p. 3460, § 2; Stats.1976, c.
1109, p. 4993, § 2; Stats.1977, c. 1252, p. 4571, § 562, operative July 1, 1978; Stats.1981, c. 841, p. 3232, § 3.)

Historical Notes

Historical And Statutory Notes
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Operative effect of Stats.1967, c. 1667, and subordination of legislation by Stats.1967, c. 1667, to other
1967 legislation, see Historical and Statutory Notes under Welfare and Institutions Code § 5000.

This section, as added in 1967, read:
"A person's rights under Section 5325 may be denied for good cause only by the professional person in

charge of the facility or his designee.  Denial of an involuntarily detained person's rights shall in all
cases be entered into the person's treatment record.

"Information pertaining to a denial of rights contained in the person's treatment record shall be made
available, on request, to the person, his attorney, his conservator or guardian, or the State
Department of Mental Hygiene, Members of the State Legislature, or a member of a county board of
supervisors."

The 1971 amendment (see note containing text of section as added in 1967, ante) substituted "State
Department of Health" for "State Department of Mental Hygiene".

The 1973 amendment rewrote what was then the first paragraph, so as to read:
"The professional person in charge of the facility or his designee may, for good cause, deny a person any

of the rights under Section 5325, except under subdivision (g).  To ensure that these rights are
denied only for good cause, the Director of Health shall adopt regulations specifying the conditions
under which they may be denied.  Denial of an involuntarily detained person's rights shall in all
cases be entered into the person's treatment record.  Quarterly, each local mental health director shall
report to the Director of Health, by facility, the number of persons whose rights were denied and the
right or rights which were denied.  The content of these reports shall enable the Director of Health to
identify individual treatment records, if necessary, for further analysis and investigation.  These
reports shall be available, upon request, to Members of the State Legislature, or a member of a
county board of supervisors."

The 1974 amendment included, in the exception in the first sentence, a provision specifying that rights
under subd.(f) of § 5325 may be denied only under conditions specified in § 5326.4 (now § 5326.7);
and substituted, following "denial of" in the third sentence, "a person's" for "an involuntarily
detained person's".

The 1976 amendment rewrote the section, so as to read:
"The professional person in charge of the facility or his designee may, for good cause, deny a person any

of the rights under Section 5325, except under subdivision (g) and the rights under subdivision (f)
may be denied only under the conditions specified in Section 5326.7.  To ensure that these rights are
denied only for good cause, the Director of Health shall adopt regulations specifying the conditions
under which they may be denied.  Denial of a person's rights shall in all cases be entered into the
person's treatment record."

The 1977 amendment substituted the "Director of Mental Health" for the "Director of Health".
The 1981 amendment inserted in the first sentence "or her" following "his" and inserted in the first

sentence the reference to subd.(h).

Research References

Cross References

Rights of developmentally disabled persons in state hospital or community care facility, see Welfare
and Institutions Code § 4503.

Code Of Regulations References

Chemical Dependency Recovery Hospitals, patients' rights, see 22 Cal. Code of Regs. § 79313.

Law Review And Journal Commentaries

Emergency Commitment statutes.  Robert T. Roth, Melvin K. Daley, Judith Lerner (1973) 13 Santa
Clara L.Rev. 400.



In-hospital liberties of mental patients.  David Ferleger (1973) 13 Santa Clara L.Rev. 447.
Institutionalizing the rights of mental patients: Committing the Legislature.  Grant H. Morris (1974)

62 Cal.L.Rev. 957.
Legislating behavior control.  Michael H. Shapiro (1974) 47 S.Cal.L.Rev. 237.
Legislative control of shock treatment. (1975) 9 U.S.F.L.Rev. 738.
Role of counsel in civil commitment proceeding. Thomas R. Litwack (1974) 62 Cal.L.Rev. 816.
1998 Main Volume

Collateral References:

Witkin, Procedure (4th ed) Actions §§35, 43
Cal Jur 3d Incomp §173
 Am Jur 2d Incompetent Persons §§33 et seq.

Notes Of Decisions

Reporting system 2
Validity 1

1. Validity

In absence of indications of severability, unconstitutionality of some provisions of §§ 5325 to 5326.5 required
that entire statutes be held invalid. Aden v. Younger (App. 4 Dist. 1976) 129 Cal.Rptr. 535, 57 Cal.App.3d 662.

2. Reporting system

While establishment under this section of reporting system to control possible abuses of mental patients' rights
in manner in which psychosurgery and electroconvulsive therapy are conducted constituted limited
infringement upon patients' right to privacy, such invasion was constitutionally permissible in view of fact that
only those most likely to assert patients' rights would be recipients of information. Aden v. Younger (App. 4
Dist. 1976) 129 Cal.Rptr. 535, 57 Cal.App.3d 662. Constitutional Law  1269; Mental Health  32

§ 5326.1. Reports; number of persons denied rights; availability of information 

     •     Historical Notes

Quarterly, each local mental health director shall furnish to the Director of Mental Health, the facility reports of
the number of persons whose rights were denied and the right or rights which were denied.  The content of the
reports from facilities shall enable the local mental health director and Director of Mental Health to identify
individual treatment records, if necessary, for further analysis and investigation.  These quarterly reports, except
for the identity of the person whose rights are denied, shall be available, upon request, to Members of the State
Legislature, or a member of a county board of supervisors.

Notwithstanding any other provision of law, information pertaining to denial of rights contained in the person's
treatment record shall be made available, on request, to the person, his or her attorney, his or her conservator or
guardian, the local mental health director, or his or her designee, or the Patient's Rights Office of the State
Department of Mental Health.  The information may include consent forms, required documentation for
convulsive treatment, documentation regarding the use of restraints and seclusion, physician's orders, nursing
notes, and involuntary detention and conservatorship papers.  The information, except for the identity of the
person whose rights are denied, shall be made available to the Members of the State Legislature or a member of
a county board of supervisors.

CREDIT(S)



(Added by Stats.1976, c. 1109, p. 4993, § 2.5.  Amended by Stats.1977, c. 1252, p. 4571, § 563, operative July
1, 1978; Stats.1981, c. 841, p. 3233, § 4; Stats.1983, c. 101, § 169.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
As added in 1976, the section read:
"Quarterly, each local mental health director shall report to the Director of Health, by facility, the

number of persons whose rights were denied and the right or rights which were denied.  The content
of these reports shall enable the Director of Health to identify individual treatment records, if
necessary, for further analysis and investigation.  These quarterly reports, except for the identity of
the person whose rights are denied, shall be available, upon request, to Members of the State
Legislature, or a member of a county board of supervisors.

"Information pertaining to a denial of rights contained in the person's treatment record shall be made
available, on request, to the person, his attorney, his conservator or guardian, or the State
Department of Health.  Such information, except for the identity of the person whose rights are
denied, shall be made available to the Members of the State Legislature or a member of a county
board of supervisors."

The 1977 amendment substituted "Director of Mental Health" for "Director of Health" and "State
Department of Mental Health" for "State Department of Health".

The 1981 amendment rewrote the section, so as to read:
"Quarterly, each local mental health director shall furnish to the Director of Mental Health, the facility

reports of the number of persons whose rights were denied and the right or rights which were denied.
The content of the reports from facilities shall enable the local mental health director and Director of
Mental Health to identify individual treatment records, if necessary, for further analysis and
investigation.  These quarterly reports, except for the identity of the person whose rights are denied,
shall be available, upon request, to Members of the State Legislature, or a member of a county board
of supervisors.

"Notwithstanding any other provision of law, information pertaining to denial of rights contained in the
person's treatment record shall be made available, on request, to the person, his or her attorney, his
or her conservator or guardian, the local mental health director, or his or her designee, or the Client's
Rights Office of the State Department of Mental Health.  Such information may include consent
forms, required documentation for convulsive treatment, documentation regarding the use of
restraints and seclusion, physician's orders, nursing notes, and involuntary detention and
conservatorship papers.  Such information, except for the identity of the person whose rights are
denied, shall be made available to the Members of the State Legislature or a member of a county
board of supervisors."

The 1983 amendment substituted in the second sentence of the second paragraph "The information" for
"Such information"; substituted in the first sentence of the second paragraph "Patient's Rights" for
"Client's Rights"; and substituted in the last sentence of the second paragraph "The information" for
"Such information".

1998 Main Volume

Collateral References:

Witkin, Summary (9th ed) Torts §354
 Am Jur 2d Incompetent Persons §§31 et seq.

§ 5326.15. Reports; persons receiving treatment; categories 



     •     Historical Notes

(a) Quarterly, any doctor or facility which administers convulsive treatments or psychosurgery, shall report to
the local mental health director, who shall transmit a copy to the Director of Mental Health, the number of
persons who received such treatments wherever administered, in each of the following categories:

(1) Involuntary patients who gave informed consent.

(2) Involuntary patients who were deemed incapable of giving informed consent and received convulsive
treatment against their will.

(3) Voluntary patients who gave informed consent.

(4) Voluntary patients deemed incapable of giving consent.

(b) Quarterly, the Director of Mental Health shall forward to the Medical Board of California any records or
information received from such reports indicating violation of the law, and the regulations which have been
adopted thereto.

CREDIT(S)
(Added by Stats.1976, c. 1109, p. 4994, § 3.  Amended by Stats.1977, c. 1252, p. 4572, § 564, operative July 1,
1978; Stats.1989, c. 886, § 102; Stats.1992, c. 713 (A.B.3564), § 41, eff. Sept. 15, 1992.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1977 amendment substituted "Director of Mental Health" for "Director of Health".
The 1989 amendment substituted "Medical Board of California" for "Board of Medical Quality

Assurance".
1998 Main Volume

Collateral References:

Witkin, Summary (9th ed) Torts §354

§ 5326.2. Voluntary informed consent; information constituting 

     •     Research References     •     Notes of Decisions

To constitute voluntary informed consent, the following information shall be given to the patient in a clear and
explicit manner:

(a) The reason for treatment, that is, the nature and seriousness of the patient's illness, disorder or defect.

(b) The nature of the procedures to be used in the proposed treatment, including its probable frequency and
duration.

(c) The probable degree and duration (temporary or permanent) of improvement or remission, expected with or
without such treatment.

(d) The nature, degree, duration, and the probability of the side effects and significant risks, commonly known
by the medical profession, of such treatment, including its adjuvants, especially noting the degree and duration



of memory loss (including its irreversibility) and how and to what extent they may be controlled, if at all.

(e) That there exists a division of opinion as to the efficacy of the proposed treatment, why and how it works
and its commonly known risks and side effects.

(f) The reasonable alternative treatments, and why the physician is recommending this particular treatment.

(g) That the patient has the right to accept or refuse the proposed treatment, and that if he or she consents, has
the right to revoke his or her consent for any reason, at any time prior to or between treatments.

CREDIT(S)
(Added by Stats.1976, c. 1109, p. 4994, § 3.5.)

Research References

Cross References

Penalty for violation of this section to § 5326.8, see Welfare and Institutions Code § 5326.9.
Violation of section by physician as unprofessional conduct, see Business and Professions Code §

2256.
1998 Main Volume

Collateral References:

Witkin, Summary (9th ed) Torts §354
Cal Jur 3d Heal Art §185; Incomp §149

Notes Of Decisions

Drug treatment 1

1. Drug treatment

In determining whether involuntarily committed mental health patient has specific competency to consent or
refuse treatment with antipsychotic drugs, in absence of clear link between patient's delusional or hallucinatory
perceptions and his ultimate decision to consent or refuse treatment, court should assume that patient is utilizing
rational modes of thought. Riese v. St. Mary's Hospital & Medical Center (App. 1 Dist. 1987) 271 Cal.Rptr.
199, 209 Cal.App.3d 1303. Mental Health  51.15

If involuntary mental health patient is judicially determined to possess capacity to give informed consent to use
of antipsychotic drugs, and refuses to give such consent, patient may not be required to undergo the treatment.
Riese v. St. Mary's Hospital & Medical Center (App. 1 Dist. 1987) 271 Cal.Rptr. 199, 209 Cal.App.3d 1303.
Mental Health  51.15

If involuntary patient is judicially determined to be incapable of either giving informed consent or refusing
treatment with antipsychotic drugs, and patient is being confined for period longer than 14 days, consent for
such treatment must be obtained from either responsible relative of patient, patient's guardian, or
court-appointed conservator. Riese v. St. Mary's Hospital & Medical Center (App. 1 Dist. 1987) 271 Cal.Rptr.
199, 209 Cal.App.3d 1303. Mental Health  51.15

Physician's determination that an individual is mentally incompetent and unable to consent or refuse drug
treatment is not exempt from judicial evaluation merely because medical determination rests upon
unimpeachable scientific foundation; exemption of these decisions from judicial evaluation would invest
physicians with degree of power over others which cannot be squared with intent of mental health statute or
great value society places upon autonomy of individual. Riese v. St. Mary's Hospital & Medical Center (App. 1



Dist. 1987) 271 Cal.Rptr. 199, 209 Cal.App.3d 1303. Mental Health  51.15

If involuntary mental health patient is judicially determined incapable of either giving informed consent to
treatment with antipsychotic drugs, or incapable of refusing such treatment, and patient is to be detained for
either 72-hour treatment and evaluation, or as part of 14-day intensive treatment, patient may be required to
accept drug treatment which has been medically prescribed. Riese v. St. Mary's Hospital & Medical Center
(App. 1 Dist. 1987) 271 Cal.Rptr. 199, 209 Cal.App.3d 1303. Mental Health  51.15

§ 5326.3. Written consent form; contents 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The State Department of Mental Health shall promulgate a standard written consent form, setting forth clearly
and in detail the matters listed in Section 5326.2, and such further information with respect to each item as
deemed generally appropriate to all patients.

The treating physician shall utilize the standard written consent form and in writing supplement it with those
details which pertain to the particular patient being treated.

CREDIT(S)
(Added by Stats.1974, c. 1534, p. 3460, § 3.  Amended by Stats.1976, c. 1109, p. 4995, § 4; Stats.1977, c. 1252,
p. 4572, § 565, operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1976 amendment rewrote the section, which previously read:
"No psychosurgery shall be performed unless informed consent to such treatment is obtained in writing

from the person or if a minor, from the person described in Section 5325.5 and the other
requirements of this section are met.  The right to refuse any such treatment is not waived by giving
written informed consent and such consent may be withdrawn at any time.

"Written "informed consent' requires that a person must knowingly and intelligently, without duress or
coercion, and clearly and explicitly manifest his consent to the proposed treatment to the attending
physician and in writing.

"A person confined shall not be deemed incapable of informed consent solely by virtue of being
diagnosed as a mentally ill, disordered, abnormal or mentally defective person.

"If the treatment physician is of the opinion that psychosurgery is medically indicated, in order to assure
that the patient and a responsible relative or the guardian or conservator of the person can give
informed consent, the treatment physician shall orally explain: (a) the procedures used in performing
psychosurgery; (b) the benefits to the patient of such procedure; (c) all of the possible risks to the
patient should he consent to psychosurgery; (d) the nature and seriousness of the patient's disorder;
(e) the degree of uncertainty of the benefits and hazards associated with the procedure; (f)
reasonable alternative therapies; and (g) his absolute right to refuse psychosurgery or to revoke his
consent at any time prior to performance of the psychosurgery.  All such explanations should be in
language the patient can understand.

"If the patient refuses psychosurgery, his right to refuse may not be denied for any cause.  Refusal of
consent to perform a psychosurgery shall be entered in the patient's treatment record.

"If a patient consents to psychosurgery, he must sign a written consent form which is dated and
witnessed.  The consent form shall include a statement that the treatment physician has made the
oral explanation to the patient as required by this section.  The consent to the performance of a



psychosurgery shall be entered in the patient's treatment record.
"Psychosurgery shall be performed only after:
"(a) The patient gives written informed consent to the psychosurgery which is dated and witnessed and

entered in the patient's treatment record.  The consent shall include a statement that the treatment
physician has made the oral explanation to the patient as required by this section.

"(b) The patient has the capacity to give informed consent.
"(c) A responsible relative or the guardian or conservator of the person has been given an oral

explanation by the treatment physician as required by this section.
"(d) The treatment physician gives adequate documentation entered in the patient's treatment record of

the reasons for the procedure, that all other appropriate treatment modalities have been exhausted
and that this mode of treatment is critically needed for the welfare of the patient.

"(e) Three physicians, one appointed by the facility and two appointed by the local mental director, two
of whom shall be either board certified psychiatrists or board certified neurosurgeons, have
personally examined the patient and unanimously agree with the treatment physicians'
determinations pursuant to subdivision (d) and that the patient has the capacity to give informed
consent.  Such agreement shall be documented in the patient's treatment record and signed by each
such physician.

"Psychosurgery shall in no case be performed for at least 72 hours following the patient's written
consent.

"As used in this section and Section 5326.4, "responsible relative' includes the spouse, parent, adult
child, or adult brother or sister of the person."

The 1977 amendment substituted "State Department of Mental Health" for "State Department of
Health".

Research References

Cross References

Developmentally disabled persons refusing psychosurgery, see Welfare and Institutions Code §
4503.

Law Review And Journal Commentaries

Bright thread for California's legal crazy-quilt: A proposed right to refuse antipsychotic drugs.  22
U.S.F.L.Rev. 341 (1988).

Institutionalizing the rights of mental patients: Committing the Legislature.  Grant H. Morris (1974)
62 Cal.L.Rev. 957.

Right to effective mental treatment.  Ralph Kirkland Schwitzgebel (1974) 62 Cal.L.Rev. 936.
1998 Main Volume

Collateral References:

Witkin, Summary (9th ed) Torts §354

Notes Of Decisions

Critical need, validity 4
Due process, validity 3
Equal protection, validity 2
Informed consent, validity 6
Police power 7
Responsible relative, validity 5
Review committee 8



Validity 1-6
Validity - In general 1
Validity - Critical need 4
Validity - Due process 3
Validity - Equal protection 2
Validity - Informed consent 6
Validity - Responsible relative 5

1. Validity — In general

In absence of indications of severability, unconstitutionality of some provisions of §§ 5325 to 5326.5 required
that entire statutes be held invalid. Aden v. Younger (App. 4 Dist. 1976) 129 Cal.Rptr. 535, 57 Cal.App.3d 662.

Provisions in this section and § 5326.4 requiring certain items of information to be orally explained to mental
patient before he may be subjected to electroconvulsive therapy were constitutional, as were provisions
requiring that review committee approve such therapy in cases where patients were incompetent or
involuntarily committed; substantive review of decision to subject voluntary and competent patient to
electroconvulsive therapy was unconstitutional, however, as constituting serious infringement to patient's right
to privacy as guaranteed in United States supreme court's decision in Roe v. Wade and Doe v. Bolton. Aden v.
Younger (App. 4 Dist. 1976) 129 Cal.Rptr. 535, 57 Cal.App.3d 662. Constitutional Law  1269; Mental
Health  32

Where portions of this section and § 5326.4 regulating administration of psychosurgery and electroconvulsive
therapy to mental patients were found unconstitutionally infirm, provisions from this section and § 5326.4
would involve entire rewriting thereof, this section and § 5326.4 would be found unconstitutional in their
entirety. Aden v. Younger (App. 4 Dist. 1976) 129 Cal.Rptr. 535, 57 Cal.App.3d 662. Statutes  64(2)

2.  —  —  Equal protection, validity

Section 5325 et seq. dealing with conduct of psychosurgery and electroconvulsive therapy on mental patients
was not invalid under equal protection clause of fourteenth amendment (U.S.C.A.Const. Amend. 14) as making
unreasonable classifications which singled out mental patients and two specific procedures; classifications in
question were rationally related to objective of insuring that such medical procedures were not performed on
unwilling patients. Aden v. Younger (App. 4 Dist. 1976) 129 Cal.Rptr. 535, 57 Cal.App.3d 662. Constitutional
Law  3142; Mental Health  32

3.  —  —  Due process, validity

Section 5325 et seq. concerning administration of psychosurgery and electroconvulsive therapy to mental
patients denied procedural due process (U.S.C.A.Const. Amend. 14) in that it provided inadequate hearing for
patients on issues of competency and voluntariness. Aden v. Younger (App. 4 Dist. 1976) 129 Cal.Rptr. 535, 57
Cal.App.3d 662. Constitutional Law  4338; Mental Health  32

4.  —  —  Critical need, validity

This section and § 5326.4 were unconstitutionally vague insofar as criterion for administration of treatment was
specified to be that such treatment is "critically needed for the welfare of the patient"; such amendments were
not unconstitutionally vague in other specified respects. Aden v. Younger (App. 4 Dist. 1976) 129 Cal.Rptr.
535, 57 Cal.App.3d 662. Statutes  47

5.  —  —  Responsible relative, validity

Provision of this section requiring that "responsible relative" of mental patient be informed of nature and
seriousness of patient's disorder before psychosurgery or electroconvulsive therapy is conducted represented
clear infringement of patient's constitutional right of privacy not offset by countervailing state interest. Aden v.



Younger (App. 4 Dist. 1976) 129 Cal.Rptr. 535, 57 Cal.App.3d 662. Constitutional Law  1269; Mental
Health  32

6.  —  —  Informed consent, validity

While provisions of this section and § 5326.4 listing items of information that were required to be orally
explained to mental patient in order to get his informed consent to psychosurgery or electroconvulsive therapy
constituted minimal invasion of patient's privacy, at least to extent that treating physician would not otherwise
be in possession of information required in order to obtain such informed consent, procedure for obtaining such
consent was nonetheless constitutional in view of state's interest in protecting patient's right to refuse treatment.
Aden v. Younger (App. 4 Dist. 1976) 129 Cal.Rptr. 535, 57 Cal.App.3d 662. Constitutional Law  1269;
Mental Health  32

7. Police power

Regulation of electroconvulsive therapy and psychosurgery is legitimate exercise of state's inherent police
power, since state has interest in seeking that such procedures, like other medical procedures, are performed
under circumstances insuring maximum safety for patient. Aden v. Younger (App. 4 Dist. 1976) 129 Cal.Rptr.
535, 57 Cal.App.3d 662. Mental Health  51.10

8. Review committee

Importance of assuring that consents to psychosurgery on part of competent and voluntary patients be
voluntarily given, plus need to regulate experimental procedure, justified California legislature's decision to
remove such considerations from sole discretion of treating physician and subject them to final decision by
review committee. Aden v. Younger (App. 4 Dist. 1976) 129 Cal.Rptr. 535, 57 Cal.App.3d 662. Mental Health

 51.15

§ 5326.4. Supplemented written consent form; oral explanation by physician; entry on record 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The treating physician shall then present to the patient the supplemented form specified under Section 5326.3
and orally, clearly, and in detail explain all of the above information to the patient.  The treating physician shall
then administer the execution by the patient of the total supplemented written consent form, which shall be
dated and witnessed.

The fact of the execution of such written consent form and of the oral explanation shall be entered into the
patient's treatment record, as shall be a copy of the consent form itself.  Should entry of such latter information
into the patient's treatment record be deemed by any court an unlawful invasion of privacy, then such consent
form shall be maintained in a confidential manner and place.

The consent form shall be available to the person, and to his or her attorney, guardian, and conservator and, if
the patient consents, to a responsible relative of the patient's choosing.

CREDIT(S)
(Added by Stats.1974, c. 1534, p. 3462, § 4.  Amended by Stats.1976, c. 1109, p. 4995, § 5.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1976 amendment rewrote the section, which previously read:



"If the treatment physician is of the opinion that shock treatments are medically indicated, the treatment
physician shall orally explain to the patient and a responsible relative or guardian or conservator of
the person:

"(1) The procedures used in performing shock treatments.
"(2) The benefits to the patient of such procedure.
"(3) All of the possible risks and possible side effects to the patient should he consent to shock

treatments.
"(4) The nature and seriousness of the patient's disorder.
"(5) The degree of uncertainty of the benefits and hazards associated with the procedure.
"(6) Reasonable alternative therapies.
"(7) His right to revoke his consent at any time prior to or during performance of shock treatments.
"(8) Shock treatments may be performed without his consent under the conditions stated in this section.
"All such explanations should be in language the patient can understand.
"Shock treatments shall be performed only after:
"(a) The patient gives written informed consent as defined in Section 5326.3 to the shock treatment

which is dated and witnessed and entered in the patient's treatment record.  The consent shall include
a statement that the treatment physician has made the oral explanation to the patient as required by
this section.

"(b) The patient has capacity to give informed consent.
"(c) a responsible relative or the guardian or conservator of the person has been given the oral

explanation by the treatment physician as required by this section.
"(d) The treatment physician gives adequate documentation entered in the patient's treatment record of

the reasons for the procedure, that all other appropriate treatment modalities have been exhausted
and that this mode of treatment is critically needed for the welfare of the patient.

"(e) A review by a committee of three physicians, one appointed by the facility and two appointed by
the local mental director, two of whom shall be either board certified psychiatrists or board certified
neurosurgeons of the case and the patient's treatment record who unanimously agree with the
treatment physicians determinations pursuant to subdivision (d) and the patient has the capacity to
give informed consent.  Such agreement shall be documented in the patient's treatment record and
signed by such physicians.

"(f) In the event that the review committee determines, pursuant to subdivision (e) that the patient does
not have the capacity to give informed consent, shock treatments shall be performed only after the
conditions stated in subdivisions (c), (d) and (e) are met.

"(g) No shock treatment shall be performed if the patient is deemed to be able to give informed consent
and refuses to do so."

Research References

Law Review And Journal Commentaries

Institutionalizing the rights of mental patients: Committing the Legislature.  Grant H. Morris (1974)
62 Cal.L.Rev. 957.

Right to effective mental treatment.  Ralph Kirkland Schwitzgebel (1974) 62 Cal.L.Rev. 936.

Collateral References:

Witkin, Summary (9th ed) Torts §354

Notes Of Decisions

Critical need, validity 5
Due process, validity 3



Equal protection, validity 2
Informed consent, validity 4
Police power 6
Review committee 7
Validity 1-5

Validity - In general 1
Validity - Critical need 5
Validity - Due process 3
Validity - Equal protection 2
Validity - Informed consent 4

1. Validity — In general

Provisions in § 5326.3 and this section requiring certain items of information to be orally explained to mental
patient before he may be subjected to electroconvulsive therapy were constitutional, as were provisions
requiring that review committee approve such therapy in cases where patients were incompetent or
involuntarily committed; substantive review of decision to subject voluntary and competent patient to
electroconvulsive therapy was unconstitutional, however, as constituting serious infringement to patient's right
to privacy as guaranteed in United States supreme court's decision in Roe v. Wade and Doe v. Bolton. Aden v.
Younger (App. 4 Dist. 1976) 129 Cal.Rptr. 535, 57 Cal.App.3d 662. Constitutional Law  1269; Mental
Health  32

Where portions of § 5326.3 and this section regulating administration of psychosurgery and electroconvulsive
therapy to mental patients were found unconstitutionally infirm, provisions from § 5326.3 and this section
would involve entire rewriting thereof, § 5326.3 and this section would be found unconstitutional in their
entirety. Aden v. Younger (App. 4 Dist. 1976) 129 Cal.Rptr. 535, 57 Cal.App.3d 662. Statutes  64(2)

2.  —  —  Equal protection, validity

Section 5325 et seq. dealing with conduct of psychosurgery and electroconvulsive therapy on mental patients
was not invalid under equal protection clause of fourteenth amendment (U.S.C.A.Const. Amend. 14) as making
unreasonable classifications which singled out mental patients and two specific procedures; classifications in
question were rationally related to objective of insuring that such medical procedures were not performed on
unwilling patients. Aden v. Younger (App. 4 Dist. 1976) 129 Cal.Rptr. 535, 57 Cal.App.3d 662. Constitutional
Law  3142; Mental Health  32

3.  —  —  Due process, validity

Section 5325 et seq. concerning administration of psychosurgery and electroconvulsive therapy to mental
patients denied procedural due process (U.S.C.A.Const. Amend. 14) in that it provided inadequate hearing for
patients on issues of competency and voluntariness. Aden v. Younger (App. 4 Dist. 1976) 129 Cal.Rptr. 535, 57
Cal.App.3d 662. Constitutional Law  4338; Mental Health  32

4.  —  —  Informed consent, validity

This section requiring that "all possible risks and possible side effects to the patient" be revealed to him as
element of "informed consent" necessary before electroconvulsive therapy is administered was not invalid as
violating any constitutional right of patients to refuse information concerning such risks and side effects. Aden
v. Younger (App. 4 Dist. 1976) 129 Cal.Rptr. 535, 57 Cal.App.3d 662. Mental Health  32

While provisions of § 5326.3 and this section listing items of information that were required to be orally
explained to mental patient in order to get his informed consent to psychosurgery or electroconvulsive therapy
constituted minimal invasion of patient's privacy, at least to extent that treating physician would not otherwise
be in possession of information required in order to obtain such informed consent, procedure for obtaining such
consent was nonetheless constitutional in view of state's interest in protecting patient's right to refuse treatment.



Aden v. Younger (App. 4 Dist. 1976) 129 Cal.Rptr. 535, 57 Cal.App.3d 662. Constitutional Law  1269;
Mental Health  32

5.  —  —  Critical need, validity

Section 5326.3 and this section were unconstitutionally vague insofar as criterion for administration of
treatment was specified to be that such treatment is "critically needed for the welfare of the patient"; such
amendments were not unconstitutionally vague in other specified respects. Aden v. Younger (App. 4 Dist.
1976) 129 Cal.Rptr. 535, 57 Cal.App.3d 662. Statutes  47

6. Police power

Regulation of electroconvulsive therapy and psychosurgery is legitimate exercise of state's inherent police
power, since state has interest in seeking that such procedures, like other medical procedures, are performed
under circumstances insuring maximum safety for patient. Aden v. Younger (App. 4 Dist. 1976) 129 Cal.Rptr.
535, 57 Cal.App.3d 662. Mental Health  51.10

7. Review committee

Importance of assuring that consents to psychosurgery on part of competent and voluntary patients be
voluntarily given, plus need to regulate experimental procedure, justified California legislature's decision to
remove such considerations from sole discretion of treating physician and subject them to final decision by
review committee. Aden v. Younger (App. 4 Dist. 1976) 129 Cal.Rptr. 535, 57 Cal.App.3d 662. Mental Health

 51.15

§ 5326.5. Written informed consent; definition; when given 

     •     Historical Notes     •     Notes of Decisions

(a) For purposes of this chapter, "written informed consent" means that a person knowingly and intelligently,
without duress or coercion, clearly and explicitly manifests consent to the proposed therapy to the treating
physician and in writing on the standard consent form prescribed in Section 5326.4.

(b) The physician may urge the proposed treatment as the best one, but may not use, in an effort to gain consent,
any reward or threat, express or implied, nor any other form of inducement or coercion, including, but not
limited to, placing the patient in a more restricted setting, transfer of the patient to another facility, or loss of the
patient's hospital privileges.  Nothing in this subdivision shall be construed as in conflict with Section 5326.2.
No one shall be denied any benefits for refusing treatment.

(c) A person confined shall be deemed incapable of written informed consent if such person cannot understand,
or knowingly and intelligently act upon, the information specified in Section 5326.2.

(d) A person confined shall not be deemed incapable of refusal solely by virtue of being diagnosed as a
mentally ill, disordered, abnormal, or mentally defective person.

(e) Written informed consent shall be given only after 24 hours have elapsed from the time the information in
Section 5326.2 has been given.

CREDIT(S)
(Added by Stats.1974, c. 1534, p. 3463, § 5.  Amended by Stats.1976, c. 1109, p. 4995, § 6.)

Historical Notes

Historical And Statutory Notes



1998 Main Volume
The 1976 amendment rewrote the section, which previously read:
"(a) Any physician who violates Section 5326.3 or 5326.4 shall be subject to a civil penalty of not more

than ten thousand dollars ($10,000) for each violation or revocation of license, or both.
"Such penalty may be assessed and collected in a civil action brought by the Attorney General in a

superior court.
"(b) Any individual whose attending physician violated Section 5326.3 or 5326.4 in administering

psychosurgery or shock treatments may bring a civil action in the Superior Court of California for
damages against the physician who administered the treatment.  The court in such action shall, in
addition to any judgment accorded to the plaintiff, allow a reasonable attorney's fee to be paid by the
defendant and the costs of the action.  The remedy provided by this subdivision shall be in addition
to and not in substitution for any other remedies which such individual may have under law."

Collateral References:

Witkin, Summary (9th ed) Torts §354
Cal Jur 3d Incomp §149

Notes Of Decisions

Patients' rights 3
Right to privacy 2
Validity 1

1. Validity

In absence of indications of severability, unconstitutionality of some provisions of §§ 5325 to 5326.5 required
that entire statutes be held invalid. Aden v. Younger (App. 4 Dist. 1976) 129 Cal.Rptr. 535, 57 Cal.App.3d 662.

2. Right to privacy

The right of persons not adjudicated incompetent to give or withhold consent to medical treatment is protected
by the common law of this state and by the constitutional right to privacy. Edward W. v. Lamkins (App. 1 Dist.
2002) 122 Cal.Rptr.2d 1, 99 Cal.App.4th 516, review denied. Constitutional Law  1270; Health  905

3. Patients' rights

Not only does a determination that the patient's presence is mandatory at the evidentiary hearing to determine
patient's capacity to give written informed consent to electroconvulsive treatment (ECT) comport with the
Legislature's intent to provide stringent safeguards for protecting the patient's privacy and constitutional rights
to refuse the intrusive and potentially hazardous ECT if the patient is found to be capable of consent, such
mandatory determination is also supported by the omission of any provision in the statutes pertaining to ECT
for waiving the patient's presence at that ECT hearing. In re Conservatorship of Pamela J.(App. 4 Dist. 2005) 35
Cal.Rptr.3d 228, 133 Cal.App.4th 807. Mental Health  51.20

The Lanterman-Petris-Short Act (LPS Act) confers rights on patients in two ways: first, it affirms that persons
with mental illness have the same legal rights and responsibilities guaranteed all other persons by the Federal
Constitution and laws and the Constitution and laws of the State of California, unless specifically limited by
federal or state law or regulations, and second, the LPS Act specifies a nonexclusive list of rights. In re Qawi
(2004) 7 Cal.Rptr.3d 780, 32 Cal.4th 1, 81 P.3d 224, on remand 2004 WL 407059, unpublished. Mental Health

 14.1; Mental Health  31

§ 5326.55. Personal involvement in treatment; committee members; review of cases 



Persons who serve on review committees shall not otherwise be personally involved in the treatment of the
patient whose case they are reviewing.

CREDIT(S)
(Added by Stats.1976, c. 1109, p. 4996, § 6.5.)

1998 Main Volume

Collateral References:

Witkin, Summary (9th ed) Torts §354

§ 5326.6. Psychosurgery; conditions for performing; responsible relative; refusal to consent 

     •     Research References

Psychosurgery, wherever administered, may be performed only if:

(a) The patient gives written informed consent to the psychosurgery.

(b) A responsible relative of the person's choosing and with the person's consent, and the guardian or
conservator if there is one, has read the standard consent form as defined in Section 5326.4 and has been given
by the treating physician the information required in Section 5326.2.  Should the person desire not to inform a
relative or should such chosen relative be unavailable this requirement is dispensed with.

(c) The attending physician gives adequate documentation entered in the patient's treatment record of the
reasons for the procedure, that all other appropriate treatment modalities have been exhausted and that this
mode of treatment is definitely indicated and is the least drastic alternative available for the treatment of the
patient at the time.  Such statement in the treatment record shall be signed by the attending and treatment
physician or physicians.

(d) Three physicians, one appointed by the facility and two appointed by the local mental health director, two of
whom shall be either board-certified or eligible psychiatrists or board-certified or eligible neurosurgeons, have
personally examined the patient and unanimously agree with the attending physicians' determinations pursuant
to subdivision (c) and agree that the patient has the capacity to give informed consent.  Such agreement shall be
documented in the patient's treatment record and signed by each such physician.

Psychosurgery shall in no case be performed for at least 72 hours following the patient's written consent.  Under
no circumstances shall psychosurgery be performed on a minor.

As used in this section and Sections 5326.4 and 5326.7 "responsible relative" includes the spouse, parent, adult
child, or adult brother or sister of the person.

The giving of consent to any of the treatments covered by this chapter may not be construed as a waiver of the
right to refuse treatment at a future time.  Consent may be withdrawn at any time.  Such withdrawal of consent
may be either oral or written and shall be given effect immediately.

Refusal of consent to undergo a psychosurgery shall be entered in the patient's treatment record.

CREDIT(S)
(Added by Stats.1976, c. 1109, p. 4996, § 7.)

Research References



Cross References

Rights of developmentally disabled persons in state hospitals or community care facilities, see
Welfare and Institutions Code § 4503.

Law Review And Journal Commentaries

Bright thread for California's legal crazy-quilt: A proposed right to refuse antipsychotic drugs.  22
U.S.F.L.Rev. 341 (1988).

Least restrictive alternative doctrine in Los Angeles county civil commitment.  Bradley D. McGraw
and Ingo Keilitz (1984) 6 Whittier L.Rev. 35.

1998 Main Volume

Collateral References:

 Am Jur 2d Incompetent Persons §§33 et seq.

§ 5326.7. Convulsive treatment; involuntary patients; conditions for administering 

     •     Research References     •     Notes of Decisions

Subject to the provisions of subdivision (f) of Section 5325, convulsive treatment may be administered to an
involuntary patient, including anyone under guardianship or conservatorship, only if:

(a) The attending or treatment physician enters adequate documentation in the patient's treatment record of the
reasons for the procedure, that all reasonable treatment modalities have been carefully considered, and that the
treatment is definitely indicated and is the least drastic alternative available for this patient at this time.  Such
statement in the treatment record shall be signed by the attending and treatment physician or physicians.

(b) A review of the patient's treatment record is conducted by a committee of two physicians, at least one of
whom shall have personally examined the patient.  One physician shall be appointed by the facility and one
shall be appointed by the local mental health director.  Both shall be either board-certified or board-eligible
psychiatrists or board-certified or board-eligible neurologists.  This review committee must unanimously agree
with the treatment physician's determinations pursuant to subdivision (a).  Such agreement shall be documented
in the patient's treatment record and signed by both physicians.

(c) A responsible relative of the person's choosing and the person's guardian or conservator, if there is one, have
been given the oral explanation by the attending physician as required by Section 5326.2.  Should the person
desire not to inform a relative or should such chosen relative be unavailable, this requirement is dispensed with.

(d) The patient gives written informed consent as defined in Section 5326.5 to the convulsive treatment.  Such
consent shall be for a specified maximum number of treatments over a specified maximum period of time not to
exceed 30 days, and shall be revocable at any time before or between treatments.  Such withdrawal of consent
may be either oral or written and shall be given effect immediately.  Additional treatments in number or time,
not to exceed 30 days, shall require a renewed written informed consent.

(e) The patient's attorney, or if none, a public defender appointed by the court, agrees as to the patient's capacity
or incapacity to give written informed consent and that the patient who has capacity has given written informed
consent.

(f) If either the attending physician or the attorney believes that the patient does not have the capacity to give a
written informed consent, then a petition shall be filed in superior court to determine the patient's capacity to
give written informed consent.  The court shall hold an evidentiary hearing after giving appropriate notice to the
patient, and within three judicial days after the petition is filed.  At such hearing the patient shall be present and
represented by legal counsel.  If the court deems the above-mentioned attorney to have a conflict of interest,



such attorney shall not represent the patient in this proceeding.

(g) If the court determines that the patient does not have the capacity to give written informed consent, then
treatment may be performed upon gaining the written informed consent as defined in Sections 5326.2 and
5326.5 from the responsible relative or the guardian or the conservator of the patient.

(h) At any time during the course of treatment of a person who has been deemed incompetent, that person shall
have the right to claim regained competency.  Should he do so, the person's competency must be reevaluated
according to subdivisions (e), (f), and (g).

CREDIT(S)
(Added by Stats.1976, c. 1109, p. 4997, § 8.)

Research References

Cross References

Conservatorship and guardianship for developmentally disabled persons, see Health and Safety Code
§ 416 et seq.

Law Review And Journal Commentaries

Bright thread for California's legal crazy-quilt: A proposed right to refuse antipsychotic drugs.  22
U.S.F.L.Rev. 341 (1988).

Least restrictive alternative doctrine in Los Angeles county civil commitment.  Bradley D. McGraw
and Ingo Keilitz (1984) 6 Whittier L.Rev. 35.

1998 Main Volume

Collateral References:

Witkin, Summary (9th ed) Torts §354
Witkin, Procedure (4th ed) Actions §43
Cal Jur 3d Incomp §173

Notes Of Decisions

In general 1
Admissibility of evidence 6
Clear and convincing evidence 3
Consent 5
Due process   1/2 
Evidence, admissibility 6
Evidence, clear and convincing 3
Factors 8
Judicial evaluation, subject of 7
Preemption 2
Review 9
Subject of judicial evaluation 7
Time 4

. Due process

In an evidentiary hearing to determine a patient's capacity to consent to electroconvulsive treatment (ECT), the
trial court did not violate due process rights to a fair hearing by questioning witnesses and overruling counsel's



objections; within reasonable limits, it is not only the right but the duty of a trial judge to clearly bring out the
facts, especially at a hearing to determine the capacity of a patient to consent to ECT. In re Conservatorship of
Pamela J.(App. 4 Dist. 2005) 35 Cal.Rptr.3d 228, 133 Cal.App.4th 807. Constitutional Law  4338; Mental
Health  51.20

The trial court's error in proceeding to determine the issue of patient's capacity to consent to electroconvulsive
treatment (ECT) without her being present was not harmless beyond a reasonable doubt and violated her
constitutional guarantee of due process; the evidence at the hearing in patient's absence showed she may have
had some capacity to provide informed consent, with both her counsel's comments and physician's testimony
agreeing she knew she had ECT before, she knew how it affected her, and she was possibly agreeable to three
such treatments. In re Conservatorship of Pamela J.(App. 4 Dist. 2005) 35 Cal.Rptr.3d 228, 133 Cal.App.4th
807. Constitutional Law  4338; Mental Health  51.20

The trial court prejudicially erred and denied conservatee constitutional due process when it determined the
matter of her capacity to give written informed consent to electroconvulsive treatment (ECT) in her absence,
and refused her counsel's requests to either grant a continuance to obtain her presence or go to the location
where she was detained to conduct the hearing, and accepted without authority physician's oral declaration that
conservatee had refused to come to court, even though she knew about the hearing, as a waiver of her presence;
the plain terms of the governing statute states the patient "shall be present." In re Conservatorship of Pamela
J.(App. 4 Dist. 2005) 35 Cal.Rptr.3d 228, 133 Cal.App.4th 807. Constitutional Law  4338; Mental Health

 51.20; Constitutional Law  4339

Not only does a determination that the patient's presence is mandatory at the evidentiary hearing to determine
patient's capacity to give written informed consent to electroconvulsive treatment (ECT) comport with the
Legislature's intent to provide stringent safeguards for protecting the patient's privacy and constitutional rights
to refuse the intrusive and potentially hazardous ECT if the patient is found to be capable of consent, such
mandatory determination is also supported by the omission of any provision in the statutes pertaining to ECT
for waiving the patient's presence at that ECT hearing. In re Conservatorship of Pamela J.(App. 4 Dist. 2005) 35
Cal.Rptr.3d 228, 133 Cal.App.4th 807. Mental Health  51.20

1. In general

Treating physician's testimony explaining his determination that patient, who was under a conservatorship,
needed electroconvulsive therapy was properly considered in assessing patient's ability to consent to therapy;
physician's testimony that patient's refusal to undergo ECT because she did not need the therapy and had been
told her mind was "all right" spoke to her inability to comprehend physician's explanation of her need for
therapy and thus to her capacity to give written informed consent to it. In re Fadley (App. 4 Dist. 1984) 205
Cal.Rptr. 572, 159 Cal.App.3d 440. Mental Health  51.15; Mental Health  179

2. Preemption

Regulation of electroshock treatments was matter preempted by state, such that municipal ordinance prohibiting
electroshock treatments was void, where numerous state statutes regulated availability and administration of
psychiatric care and services, and where statute specifically authorized administration of electroshock therapy
providing certain procedures were satisfied. Northern California Psychiatric Soc. v. City of Berkeley (App. 1
Dist. 1986) 223 Cal.Rptr. 609, 178 Cal.App.3d 90, review denied. Municipal Corporations  592(1)

3. Clear and convincing evidence

Clear and convincing evidence was required to be presented to support an order that a conservatee lacked
capacity to consent to or refuse electroconvulsive therapy. Lillian F. v. Superior Court (Kretz) (App. 1 Dist.
1984) 206 Cal.Rptr. 603, 160 Cal.App.3d 314. Mental Health  51.20

4. Time

Although time limit in this section may be considered mandatory in sense that court could be mandated to act if



it took more time than three-day period, it is not jurisdictional so as to deprive court of power to hold hearing
after three-day period has expired. Conservatorship of Waltz (App. 4 Dist. 1986) 227 Cal.Rptr. 436, 180
Cal.App.3d 722.

5. Consent

A Lanterman-Petris-Short Act conservatee not only retains the right to refuse or consent to treatment related
specifically to his or her being gravely disabled, and to routine medical treatment, a conservatee specifically has
the right to refuse treatment with antipsychotic medication or convulsive treatment unless judicially determined
to lack capacity to refuse treatment. In re Conservatorship of Pamela J.(App. 4 Dist. 2005) 35 Cal.Rptr.3d 228,
133 Cal.App.4th 807. Health  912; Health  914; Mental Health  51.15

Mere fact that patient had been diagnosed as having mental illness was not enough to deem him incapable of
consent to electroconvulsive therapy, and thus, even though he had mental illness which caused him to be
paranoid about electroconvulsive therapy and many other things, that fact alone could not be used to negate
presence of rational fear of electroconvulsive therapy which caused him to refuse treatment even during his
nonpsychotic moments. Conservatorship of Waltz (App. 4 Dist. 1986) 227 Cal.Rptr. 436, 180 Cal.App.3d 722.
Mental Health  51.15

Court lacked authority to specify treatments for mental patient, but error was harmless because temporary
conservator was specifically told of his responsibility to judge whether or not to give consent to treatment and it
was not probable he believed that court required him to consent to treatment. Conservatorship of Waltz (App. 4
Dist. 1986) 227 Cal.Rptr. 436, 180 Cal.App.3d 722.

6. Admissibility of evidence

Admission of doctor's testimony at conservator hearing, regarding his diagnosis of patient's mental illness, was
proper to show that patient was unable to provide for his needs as the result of his mental disorder, and it was
necessary for jury to understand this order in order to draw causal connection. Conservatorship of Waltz (App.
4 Dist. 1986) 227 Cal.Rptr. 436, 180 Cal.App.3d 722.

7. Subject of judicial evaluation

It is the physician's medical opinion or the opinion of the patient's counsel that the patient is not capable of
understanding what electroconvulsive treatment (ECT) entails and of consenting or refusing the treatment
which is the subject of judicial evaluation before the patient's right to have the final say in his or her medical
treatment may be removed and placed in the statutorily designated responsible relative, guardian or conservator.
In re Conservatorship of Pamela J.(App. 4 Dist. 2005) 35 Cal.Rptr.3d 228, 133 Cal.App.4th 807. Mental Health

 51.20

8. Factors

The judicial determination of a patient's capacity to give consent to electroconvulsive treatment (ECT) should
focus primarily upon three factors: (1) whether the patient is aware of his or her situation , (2) whether the
patient is able to understand the benefits and risks of, as well as the alternatives to, the proposed intervention,
and (3) whether the patient is able to understand and to knowingly and intelligently evaluate the information
required to be given patients whose informed consent is sought, and otherwise participate in the treatment
decision by means of rational thought processes. In re Conservatorship of Pamela J.(App. 4 Dist. 2005) 35
Cal.Rptr.3d 228, 133 Cal.App.4th 807. Mental Health  51.15

9. Review

Although conservatee's appeal from a ruling on her capacity to consent to electroconvulsive treatment (ECT)
was technically moot, Court of Appeal would hear the appeal as an issue likely to recur yet evade review, and
the issues were important to the fundamental rights of other patients. In re Conservatorship of Pamela J.(App. 4
Dist. 2005) 35 Cal.Rptr.3d 228, 133 Cal.App.4th 807. Mental Health  51.20



§ 5326.75. Convulsive treatment; other than involuntary patients; condition to administer 

Convulsive treatment for all other patients including but not limited to those voluntarily admitted to a facility,
or receiving the treatment in a physician's office, clinic or private home, may be administered only if:

(a) The requirements of subdivisions (a), (c), and (d) of Section 5326.7 are met.

(b) A board-certified or board-eligible psychiatrist or a board-certified or board-eligible neurologist other than
the patient's attending or treating physician has examined the patient and verifies that the patient has the
capacity to give and has given written informed consent.  Such verification shall be documented in the patient's
treatment record and signed by the treating physician.

(c) If there is not the verification required by subdivision (b) of this section or if the patient has not the capacity
to give informed consent, then subdivisions (b), (e), (f), (g), and (h) of Section 5326.7 shall also be met.

CREDIT(S)
(Added by Stats.1976, c. 1109, p. 4998, § 8.5.)

1998 Main Volume

Collateral References:

Witkin, Summary (9th ed) Torts §354

§ 5326.8. Convulsive treatment; minors; conditions to perform 

     •     Historical Notes     •     Notes of Decisions

Under no circumstances shall convulsive treatment be performed on a minor under 12 years of age.  Persons 16
and 17 years of age shall personally have and exercise the rights under this article.

Persons 12 years of age and over, and under 16, may be administered convulsive treatment only if all the other
provisions of this law are complied with and in addition:

(a) It is an emergency situation and convulsive treatment is deemed a lifesaving treatment.

(b) This fact and the need for and appropriateness of the treatment are unanimously certified to by a review
board of three board-eligible or board-certified child psychiatrists appointed by the local mental health director.

(c) It is otherwise performed in full compliance with regulations promulgated by the Director of Mental Health
under Section 5326.95.

(d) It is thoroughly documented and reported immediately to the Director of Mental Health.

CREDIT(S)
(Added by Stats.1976, c. 1109, p. 4998, § 9.  Amended by Stats.1977, c. 1252, p. 4572, § 566, operative July 1,
1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1977 amendment substituted "Director of Mental Health" for "Director of Health".
1998 Main Volume



Collateral References:

Witkin, Summary (9th ed) Torts §354
Cal Jur 3d Incomp §171

Notes Of Decisions

Preemption 1

1. Preemption

Regulation of electroshock treatments was matter preempted by state, such that municipal ordinance prohibiting
electroshock treatments was void, where numerous state statutes regulated availability and administration of
psychiatric care and services, and where statute specifically authorized administration of electroshock therapy
providing certain procedures were satisfied. Northern California Psychiatric Soc. v. City of Berkeley (App. 1
Dist. 1986) 223 Cal.Rptr. 609, 178 Cal.App.3d 90, review denied. Municipal Corporations  592(1)

§ 5326.85. Refusal of convulsive treatment; entry on record 

     •     Research References     •     Notes of Decisions

No convulsive treatment shall be performed if the patient, whether admitted to the facility as a voluntary or
involuntary patient, is deemed to be able to give informed consent and refuses to do so.  The physician shall
indicate in the treatment record that the treatment was refused despite the physician's advice and that he has
explained to the patient the patient's responsibility for any untoward consequences of his refusal.

CREDIT(S)
(Added by Stats.1976, c. 1109, p. 4999, § 9.5.)

Research References

Law Review And Journal Commentaries

Bright thread for California's legal crazy-quilt: A proposed right to refuse antipsychotic drugs.  22
U.S.F.L.Rev. 341 (1988).

1998 Main Volume

Collateral References:

Witkin, Summary (9th ed) Torts §354

Notes Of Decisions

Patients' rights 1

1. Patients' rights

Not only does a determination that the patient's presence is mandatory at the evidentiary hearing to determine
patient's capacity to give written informed consent to electroconvulsive treatment (ECT) comport with the
Legislature's intent to provide stringent safeguards for protecting the patient's privacy and constitutional rights
to refuse the intrusive and potentially hazardous ECT if the patient is found to be capable of consent, such



mandatory determination is also supported by the omission of any provision in the statutes pertaining to ECT
for waiving the patient's presence at that ECT hearing. In re Conservatorship of Pamela J.(App. 4 Dist. 2005) 35
Cal.Rptr.3d 228, 133 Cal.App.4th 807. Mental Health  51.20

§ 5326.9. Violations; investigation; notice; authorized actions; intentional violation by physician of §§
5326.2 to 5326.8; knowing violations of §§ 5325, 5325.1 

     •     Historical Notes     •     Research References

(a) Any alleged or suspected violation of the rights described in Chapter 2 (commencing with Section 5150)
shall be investigated by the local director of mental health, or his or her designee.  Violations of Sections
5326.2 to 5326.8, inclusive, shall also be investigated by the Director of Mental Health, or his or her designee.
If it is determined by the local director of mental health or Director of Mental Health that a right has been
violated, a formal notice of violation shall be issued.

(b) Either the local director of mental health or the Director of Mental Health upon issuing a notice of violation
may take any or all of the following action:

(1) Assign a specified time period during which the violation shall be corrected.

(2) Referral to the Medical Board of California or other professional licensing agency.  Such board shall
investigate further, if warranted, and shall subject the individual practitioner to any penalty the board finds
necessary and is authorized to impose.

(3) Revoke a facility's designation and authorization under Section 5404 to evaluate and treat persons detained
involuntarily.

(4) Refer any violation of law to a local district attorney or the Attorney General for prosecution in any court
with jurisdiction.

(c) Any physician who intentionally violates Sections 5326.2 to 5326.8, inclusive, shall be subject to a civil
penalty of not more than five thousand dollars ($5,000) for each violation.  Such penalty may be assessed and
collected in a civil action brought by the Attorney General in a superior court.  Such intentional violation shall
be grounds for revocation of license.

(d) Any person or facility found to have knowingly violated the provisions of the first paragraph of Section
5325.1 or to have denied without good cause any of the rights specified in Section 5325 shall pay a civil
penalty, as determined by the court, of fifty dollars ($50) per day during the time in which the violation is not
corrected, commencing on the day on which a notice of violation was issued, not to exceed one thousand dollars
($1,000), for each and every violation, except that any liability under this provision shall be offset by an amount
equal to a fine or penalty imposed for the same violation under the provisions of Sections 1423 to 1425,
inclusive, or 1428 of the Health and Safety Code.  These penalties shall be deposited in the general fund of the
county in which the violation occurred.  The local district attorney or the Attorney General shall enforce this
section in any court with jurisdiction.  Where the State Department of Health Services, under the provisions of
Sections 1423 to 1425, inclusive, of the Health and Safety Code, determines that no violation has occurred, the
provisions of paragraph (4) of subdivision (b) shall not apply.

(e) The remedies provided by this subdivision shall be in addition to and not in substitution for any other
remedies which an individual may have under law.

CREDIT(S)
(Added by Stats.1976, c. 1109, p. 4999, § 10.  Amended by Stats.1977, c. 1252, p. 4573, § 567, operative July
1, 1978; Stats.1978, c. 429, p. 1455, § 207, eff. July 17, 1978, operative July 1, 1978; Stats.1981, c. 841, p.
3233, § 5; Stats.1989, c. 886, § 103.)



Historical Notes

Historical And Statutory Notes

1998 Main Volume
This section, as added in 1976, read:
"(a) Any alleged or suspected violation of the laws governing the denial of rights herein described shall

be reported to the Director of Health, who shall investigate and report each such alleged or suspected
violation and the results of the investigation to the Board of Medical Examiners.  The latter board
shall investigate further, if warranted, and shall subject any physician or physicians to any penalty
the board finds necessary as a result of its findings.

"(b) Any physician who intentionally violates Sections 5326.2 through 5326.8 shall be subject to a civil
penalty of not more than five thousand dollars ($5,000) for each violation.  Such penalty may be
assessed and collected in a civil action brought by the Attorney General in a superior court.

"(c) Such intentional violation shall be grounds for revocation of license.
"(d) The remedies provided by this subdivision shall be in addition to and not in substitution for any

other remedies which an individual may have under law."
The 1977 amendment substituted, in subd.(a), [see amendment note containing text of this section as

added in 1976, ante] "Director of Mental Health" for "Director of Health".
The 1978 amendment substituted, in the first sentence of subd.(a), [see amendment note containing the

text of this section as added in 1976, ante] "Board of Medical Quality Assurance" for "Board of
Medical Examiners".

The 1981 amendment rewrote the section to read as it now appears.
The 1989 amendment substituted "Medical Board of California" for "Board of Medical Quality

Assurance".

Research References

Cross References

Division of medical quality, see Business and Professions Code § 2003.
1998 Main Volume

Collateral References:

Witkin, Summary (9th ed) Torts §354

§ 5326.91. Committee reviewal of convulsive treatments; records; immunity of members 

     •     Historical Notes

In any facility in which convulsive treatment is performed on a person whether admitted to the facility as an
involuntary or voluntary patient, the facility will designate a qualified committee to review all such treatments
and to verify the appropriateness and need for such treatment.  The local mental health director shall establish a
postaudit review committee for convulsive treatments administered anywhere other than in any facility as
defined in Section 1250 of the Health and Safety Code in which psychiatric evaluation or treatment is offered.
Records of these committees will be subject to availability in the same manner as are the records of other
hospital utilization and audit committees and to such other regulations as are promulgated by the Director of
Mental Health.  Persons serving on such review committees will enjoy the same immunities as other persons
serving on utilization, peer review, and audit committees of health care facilities.



CREDIT(S)
(Added by Stats.1976, c. 1109, p. 4999, § 11.  Amended by Stats.1977, c. 1252, p. 4573, § 568, operative July
1, 1978.)
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Collateral References:

Witkin, Summary (9th ed) Torts §354

§ 5326.95. Regulations by director; standards for excessive use of convulsive treatment 

     •     Historical Notes     •     Research References

The Director of Mental Health shall adopt regulations to carry out the provisions of this chapter, including
standards defining excessive use of convulsive treatment which shall be developed in consultation with the
conference of local mental health directors.

CREDIT(S)
(Added by Stats.1976, c. 1109, p. 5000, § 12.  Amended by Stats.1977, c. 1252, p. 4574, § 569, operative July
1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1977 amendment substituted "Director of Mental Health" for "Director of Health".

Research References

Cross References

Administrative rules and regulations, see Government Code § 11342 et seq.
1998 Main Volume

§ 5327. Rights of involuntarily detained persons 

     •     Research References     •     Notes of Decisions

Every person involuntarily detained under provisions of this part or under certification for intensive treatment
or postcertification treatment in any public or private mental institution or hospital, including a conservatee
placed in any medical, psychiatric or nursing facility, shall be entitled to all rights set forth in this part and shall
retain all rights not specifically denied him under this part.

CREDIT(S)



(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.)

Research References

Law Review And Journal Commentaries

Danger of coercive psychiatry.  Thomas S. Szasz (1975) 61 A.B.A.J. 1246.
Institutionalizing the rights of mental patients: Committing the Legislature.  Grant H. Morris (1974)

62 Cal.L.Rev. 957.
Right to treatment for mentally ill juveniles. (1976) 27 Hastings L.J. 865.
Role of counsel in civil commitment proceeding. Thomas R. Litwack (1974) 62 Cal.L.Rev. 816.
Where involuntary commitment, civil liberties, and the right to mental health care collide: An

overview of California's mental illness system.  54 Hastings L.J. 493 (2003).
1998 Main Volume

Collateral References:

Witkin, Procedure (4th ed) Actions §35
 Am Jur 2d Incompetent Persons §§33 et seq.

Notes Of Decisions

In general 1

1. In general

It is not the rule that a female adjudicated as incompetent should not be allowed to bear a child and, hence,
neither private mental health facility at which adjudicated incompetent female was placed by public guardian
nor attending and treating physicians could be held liable for "wrongful birth" of a child conceived at the
facility through apparent voluntary sexual conduct of the conservatee, and the facility was not required to
provide extra supervision of conservatee's contacts with men to insure that she did not conceive. Foy v.
Greenblott (App. 1 Dist. 1983) 190 Cal.Rptr. 84, 141 Cal.App.3d 1. Mental Health  51.1; Health  686

§ 5328. Confidential information and records; disclosure; consent 

     •     Historical Notes     •     Research References     •     Notes of Decisions

All information and records obtained in the course of providing services under Division 4 (commencing with
Section 4000), Division 4.1 (commencing with Section 4400), Division 4.5 (commencing with Section 4500),
Division 5 (commencing with Section 5000), Division 6 (commencing with Section 6000), or Division 7
(commencing with Section 7100), to either voluntary or involuntary recipients of services shall be confidential.
Information and records obtained in the course of providing similar services to either voluntary or involuntary
recipients prior to 1969 shall also be confidential.  Information and records shall be disclosed only in any of the
following cases:

(a) In communications between qualified professional persons in the provision of services or appropriate
referrals, or in the course of conservatorship proceedings.  The consent of the patient, or his or her guardian or
conservator, shall be obtained before information or records may be disclosed by a professional person
employed by a facility to a professional person not employed by the facility who does not have the medical or
psychological responsibility for the patient's care.

(b) When the patient, with the approval of the physician, licensed psychologist, social worker with a master's



degree in social work, or licensed marriage and family therapist, who is in charge of the patient, designates
persons to whom information or records may be released, except that nothing in this article shall be construed to
compel a physician, licensed psychologist, social worker with a master's degree in social work, licensed
marriage and family therapist, nurse, attorney, or other professional person to reveal information that has been
given to him or her in confidence by members of a patient's family.  Nothing in this subdivision shall be
construed to authorize a licensed marriage and family therapist to provide services or to be in charge of a
patient's care beyond his or her lawful scope of practice.

(c) To the extent necessary for a recipient to make a claim, or for a claim to be made on behalf of a recipient for
aid, insurance, or medical assistance to which he or she may be entitled.

(d) If the recipient of services is a minor, ward, or conservatee, and his or her parent, guardian, guardian ad
litem, or conservator designates, in writing, persons to whom records or information may be disclosed, except
that nothing in this article shall be construed to compel a physician, licensed psychologist, social worker with a
master's degree in social work, licensed marriage and family therapist, nurse, attorney, or other professional
person to reveal information that has been given to him or her in confidence by members of a patient's family.

(e) For research, provided that the Director of Mental Health or the Director of Developmental Services
designates by regulation, rules for the conduct of research and requires the research to be first reviewed by the
appropriate institutional review board or boards.  The rules shall include, but need not be limited to, the
requirement that all researchers shall sign an oath of confidentiality as follows:

                                     ___________________________________

                                                    Date

As a condition of doing research concerning persons who have received services from  (fill in the facility,
agency or person), I, , agree to obtain the prior informed consent of such persons who have received services to
the maximum degree possible as determined by the appropriate institutional review board or boards for
protection of human subjects reviewing my research, and I further agree not to divulge any information
obtained in the course of such research to unauthorized persons, and not to publish or otherwise make public
any information regarding persons who have received services such that the person who received services is
identifiable.

I recognize that the unauthorized release of confidential information may make me subject to a civil action
under provisions of the Welfare and Institutions Code.

(f) To the courts, as necessary to the administration of justice.

(g) To governmental law enforcement agencies as needed for the protection of federal and state elective
constitutional officers and their families.

(h) To the Senate Committee on Rules or the Assembly Committee on Rules for the purposes of legislative
investigation authorized by the committee.

(i) If the recipient of services who applies for life or disability insurance designates in writing the insurer to
which records or information may be disclosed.

(j) To the attorney for the patient in any and all proceedings upon presentation of a release of information
signed by the patient, except that when the patient is unable to sign the release, the staff of the facility, upon
satisfying itself of the identity of the attorney, and of the fact that the attorney does represent the interests of the
patient, may release all information and records relating to the patient except that nothing in this article shall be
construed to compel a physician, licensed psychologist, social worker with a master's degree in social work,



licensed marriage and family therapist, nurse, attorney, or other professional person to reveal information that
has been given to him or her in confidence by members of a patient's family.

(k) Upon written agreement by a person previously confined in or otherwise treated by a facility, the
professional person in charge of the facility or his or her designee may release any information, except
information that has been given in confidence by members of the person's family, requested by a probation
officer charged with the evaluation of the person after his or her conviction of a crime if the professional person
in charge of the facility determines that the information is relevant to the evaluation.  The agreement shall only
be operative until sentence is passed on the crime of which the person was convicted.  The confidential
information released pursuant to this subdivision shall be transmitted to the court separately from the probation
report and shall not be placed in the probation report.  The confidential information shall remain confidential
except for purposes of sentencing.  After sentencing, the confidential information shall be sealed.

(l)(1) Between persons who are trained and qualified to serve on multidisciplinary personnel teams pursuant to
subdivision (d) of Section 18951.  The information and records sought to be disclosed shall be relevant to the
provision of child welfare services or the investigation, prevention, identification, management, or treatment of
child abuse or neglect pursuant to Chapter 11 (commencing with Section 18950) of Part 6 of Division 9.
Information obtained pursuant to this subdivision shall not be used in any criminal or delinquency proceeding.
Nothing in this subdivision shall prohibit evidence identical to that contained within the records from being
admissible in a criminal or delinquency proceeding, if the evidence is derived solely from means other than this
subdivision, as permitted by law.

(2) As used in this subdivision, "child welfare services" means those services that are directed at preventing
child abuse or neglect.

(m) To county patients' rights advocates who have been given knowing voluntary authorization by a client or a
guardian ad litem.  The client or guardian ad litem, whoever entered into the agreement, may revoke the
authorization at any time, either in writing or by oral declaration to an approved advocate.

(n) To a committee established in compliance with Section 4070.

(o) In providing information as described in Section 7325.5.  Nothing in this subdivision shall permit the release
of any information other than that described in Section 7325.5.

(p) To the county mental health director or the director's designee, or to a law enforcement officer, or to the
person designated by a law enforcement agency, pursuant to Sections 5152.1 and 5250.1.

(q) If the patient gives his or her consent, information specifically pertaining to the existence of genetically
handicapping conditions, as defined in Section 125135 of the Health and Safety Code, may be released to
qualified professional persons for purposes of genetic counseling for blood relatives upon request of the blood
relative.  For purposes of this subdivision, "qualified professional persons" means those persons with the
qualifications necessary to carry out the genetic counseling duties under this subdivision as determined by the
genetic disease unit established in the State Department of Health Care Services under Section 125000 of the
Health and Safety Code.  If the patient does not respond or cannot respond to a request for permission to release
information pursuant to this subdivision after reasonable attempts have been made over a two-week period to
get a response, the information may be released upon request of the blood relative.

(r) When the patient, in the opinion of his or her psychotherapist, presents a serious danger of violence to a
reasonably foreseeable victim or victims, then any of the information or records specified in this section may be
released to that person or persons and to law enforcement agencies and county child welfare agencies as the
psychotherapist determines is needed for the protection of that person or persons.  For purposes of this
subdivision, "psychotherapist" means anyone so defined within Section 1010 of the Evidence Code.

(s)(1) To the designated officer of an emergency response employee, and from that designated officer to an
emergency response employee regarding possible exposure to HIV or AIDS, but only to the extent necessary to
comply with provisions of the Ryan White Comprehensive AIDS Resources Emergency Act of 1990 (P.L.



101-381; 42 U.S.C. Sec. 201).

(2) For purposes of this subdivision, "designated officer" and "emergency response employee" have the same
meaning as these terms are used in the Ryan White Comprehensive AIDS Resources Emergency Act of 1990
(P.L. 101-381; 42 U.S.C. Sec. 201).

(3) The designated officer shall be subject to the confidentiality requirements specified in Section 120980, and
may be personally liable for unauthorized release of any identifying information about the HIV results.  Further,
the designated officer shall inform the exposed emergency response employee that the employee is also subject
to the confidentiality requirements specified in Section 120980, and may be personally liable for unauthorized
release of any identifying information about the HIV test results.

(t)(1) To a law enforcement officer who personally lodges with a facility, as defined in paragraph (2), a warrant
of arrest or an abstract of such a warrant showing that the person sought is wanted for a serious felony, as
defined in Section 1192.7 of the Penal Code, or a violent felony, as defined in Section 667.5 of the Penal Code.
The information sought and released shall be limited to whether or not the person named in the arrest warrant is
presently confined in the facility.  This paragraph shall be implemented with minimum disruption to health
facility operations and patients, in accordance with Section 5212.  If the law enforcement officer is informed
that the person named in the warrant is confined in the facility, the officer may not enter the facility to arrest the
person without obtaining a valid search warrant or the permission of staff of the facility.

(2) For purposes of paragraph (1), a facility means all of the following:

(A) A state hospital, as defined in Section 4001.

(B) A general acute care hospital, as defined in subdivision (a) of Section 1250 of the Health and Safety Code,
solely with regard to information pertaining to a mentally disordered person subject to this section.

(C) An acute psychiatric hospital, as defined in subdivision (b) of Section 1250 of the Health and Safety Code.

(D) A psychiatric health facility, as described in Section 1250.2 of the Health and Safety Code.

(E) A mental health rehabilitation center, as described in Section 5675.

(F) A skilled nursing facility with a special treatment program for chronically mentally disordered patients, as
described in Sections 51335 and 72445 to 72475, inclusive, of Title 22 of the California Code of Regulations.

(u) Between persons who are trained and qualified to serve on multidisciplinary personnel teams pursuant to
Section 15610.55, 15753.5, or 15761.  The information and records sought to be disclosed shall be relevant to
the prevention, identification, management, or treatment of an abused elder or dependent adult pursuant to
Chapter 13 (commencing with Section 15750) of Part 3 of Division 9.

(v) The amendment of subdivision (d) enacted at the 1970 Regular Session of the Legislature does not
constitute a change in, but is declaratory of, the preexisting law.

(w) This section shall not be limited by Section 5150.05 or 5332.

(x)(1) When an employee is served with a notice of adverse action, as defined in Section 19570 of the
Government Code, the following information and records may be released:

(A) All information and records that the appointing authority relied upon in issuing the notice of adverse action.

(B) All other information and records that are relevant to the adverse action, or that would constitute relevant
evidence as defined in Section 210 of the Evidence Code.

(C) The information described in subparagraphs (A) and (B) may be released only if both of the following
conditions are met:

(i) The appointing authority has provided written notice to the consumer and the consumer's legal representative



or, if the consumer has no legal representative or if the legal representative is a state agency, to the clients'
rights advocate, and the consumer, the consumer's legal representative, or the clients' rights advocate has not
objected in writing to the appointing authority within five business days of receipt of the notice, or the
appointing authority, upon review of the objection has determined that the circumstances on which the adverse
action is based are egregious or threaten the health, safety, or life of the consumer or other consumers and
without the information the adverse action could not be taken.

(ii) The appointing authority, the person against whom the adverse action has been taken, and the person's
representative, if any, have entered into a stipulation that does all of the following:

(I) Prohibits the parties from disclosing or using the information or records for any purpose other than the
proceedings for which the information or records were requested or provided.

(II) Requires the employee and the employee's legal representative to return to the appointing authority all
records provided to them under this subdivision, including, but not limited to, all records and documents from
any source containing confidential information protected by this section, and all copies of those records and
documents, within 10 days of the date that the adverse action becomes final except for the actual records and
documents or copies thereof that are no longer in the possession of the employee or the employee's legal
representative because they were submitted to the administrative tribunal as a component of an appeal from the
adverse action.

(III) Requires the parties to submit the stipulation to the administrative tribunal with jurisdiction over the
adverse action at the earliest possible opportunity.

(2) For the purposes of this subdivision, the State Personnel Board may, prior to any appeal from adverse action
being filed with it, issue a protective order, upon application by the appointing authority, for the limited purpose
of prohibiting the parties from disclosing or using information or records for any purpose other than the
proceeding for which the information or records were requested or provided, and to require the employee or the
employee's legal representative to return to the appointing authority all records provided to them under this
subdivision, including, but not limited to, all records and documents from any source containing confidential
information protected by this section, and all copies of those records and documents, within 10 days of the date
that the adverse action becomes final, except for the actual records and documents or copies thereof that are no
longer in the possession of the employee or the employee's legal representatives because they were submitted to
the administrative tribunal as a component of an appeal from the adverse action.

(3) Individual identifiers, including, but not limited to, names, social security numbers, and hospital numbers,
that are not necessary for the prosecution or defense of the adverse action, shall not be disclosed.

(4) All records, documents, or other materials containing confidential information protected by this section that
have been submitted or otherwise disclosed to the administrative agency or other person as a component of an
appeal from an adverse action shall, upon proper motion by the appointing authority to the administrative
tribunal, be placed under administrative seal and shall not, thereafter, be subject to disclosure to any person or
entity except upon the issuance of an order of a court of competent jurisdiction.

(5) For purposes of this subdivision, an adverse action becomes final when the employee fails to answer within
the time specified in Section 19575 of the Government Code, or, after filing an answer, withdraws the appeal,
or, upon exhaustion of the administrative appeal or of the judicial review remedies as otherwise provided by
law.

CREDIT(S)
(Added by Stats.1972, c. 1058, p. 1960, § 2, operative July 1, 1973.  Amended by Stats.1974, c. 486, p. 1120, §
2, eff. July 11, 1974; Stats.1975, c. 1258, p. 3300, § 6; Stats.1977, c. 1252, p. 4574, § 570, operative July 1,
1978; Stats.1978, c. 69, p. 190, § 5; Stats.1978, c. 432, p. 1502, § 12, eff. July 17, 1978, operative July 1, 1978;
Stats.1978, c. 1345, p. 4397, § 1; Stats.1979, c. 373, p. 1396, § 364; Stats.1979, c. 244, p. 529, § 1; Stats.1980,
c. 676, p. 2036, § 332; Stats.1981, c. 841, p. 3234, § 6; Stats.1982, c. 234, § 6, eff. June 2, 1982; Stats.1982, c.



1141, § 7; Stats.1982, c. 1415, § 1, eff. Sept. 27, 1982; Stats.1983, c. 755, § 3; Stats.1983, c. 1174, § 1.5;
Stats.1985, c. 1121, § 3; Stats.1985, c. 1194, § 1; Stats.1985, c. 1324, § 1.7; Stats.1991, c. 534 (S.B.1088), § 6;
Stats.1996, c. 1023 (S.B.1497), § 464, eff. Sept. 29, 1996; Stats.1996, c. 111 (S.B.2082), § 2; Stats.1998, c. 148
(A.B.302), § 1; Stats.2001, c. 37 (A.B.213), § 1; Stats.2001, c. 506 (A.B.1424), § 8.5; Stats.2002, c. 552
(A.B.2735), § 1; Stats.2004, c. 406 (S.B.1819), § 2; Stats.2010, c. 551 (A.B.2322), § 2, eff. Sept. 29, 2010.)

Historical Notes

Historical And Statutory Notes

2010 Main Volume
As added in 1972, the section read:
"All information and records obtained in the course of providing services under Division 5

(commencing with Section 5000), Division 6 (commencing with Section 6000), or Division 7
(commencing with Section 7000), to either voluntary or involuntary recipients of services shall be
confidential.  Information and records may be disclosed only:

"(a) In communications between qualified professional persons in the provision of services or
appropriate referrals, or in the course of conservatorship proceedings.  The consent of the patient, or
his guardian or conservator must be obtained before information or records may be disclosed by a
professional person employed by a facility to a professional person not employed by the facility who
does not have the medical responsibility for the patient's care.

"(b) When the patient, with the approval of the physician in charge of the patient, designates persons to
whom information or records may be released, except that nothing in this article shall be construed
to compel a physician, psychologist, social worker, nurse, attorney, or other professional person to
reveal information which has been given to him in confidence by members of a patient's family;

"(c) To the extent necessary for a recipient to make a claim, or for a claim to be made on behalf of a
recipient for aid, insurance, or medical assistance to which he may be entitled;

"(d) If the recipient of services is a minor, ward, or conservatee, and his parent, guardian, or conservator
designates, in writing, persons to whom records or information may be disclosed, except that
nothing in this article shall be construed to compel a physician, psychologist, social worker, nurse,
attorney, or other professional person to reveal information which has been given to him in
confidence by members of a patient's family;

"(e) For research, provided that the Director of Health designates by regulation, rules for the conduct of
research.  Such rules shall include, but need not be limited to, the requirement that all researchers
must sign an oath of confidentiality as follows:

  Date
"As a condition of doing research concerning persons who have received services from  (fill in the

facility, agency or person), I, , agree not to divulge any information obtained in the course of such
research to unauthorized persons, and not to publish or otherwise make public any information
regarding persons who have received services such that the person who received services is
identifiable.

"I recognize that unauthorized release of confidential information may make me subject to a civil action
under provisions of the Welfare and Institutions Code.

  Signed
"(f) To the courts, as necessary to the administration of justice.
"(g) To governmental law enforcement agencies as needed for the protection of federal and state elective

constitutional officers and their families.
"(h) To the Senate Rules Committee or the Assembly Rules Committee for the purposes of legislative

investigation authorized by such committee.
"(i) If the recipient of services who applies for life or disability insurance designates in writing the

insurer to which records or information may be disclosed.



"The amendment of subdivision (d) of this section enacted at the 1970 Regular Session of the
Legislature does not constitute a change in, but is declaratory of, the preexisting law.

"This section shall become operative on the same date as Reorganization Plan No. 1 of 1970 becomes
operative."

Section 4 of Stats.1972, c. 1058, p. 1962, provides:
"It is the intent of the Legislature, that, if Reorganization Plan No. 1 of 1970 becomes operative, Section

5328 of the Welfare and Institutions Code, as amended by Section 1 of this act, shall remain in effect
only until Reorganization Plan No. 1 of 1970 becomes operative and on that date Section 5328 of the
Welfare and Institutions Code, as added by Section 2 of this act, which includes the changes in
Section 5328 made by both Reorganization Plan No. 1 of 1970 and Section 1 of this act, shall
become operative."

The 1974 amendment added subd.(j).
The 1975 amendment added subd.(k).
The 1977 amendment substituted in subd.(e) the "Director of Mental Health" for the "Director of

Health" and deleted an operative date provision for this section.
The 1978 amendment by c. 432 inserted in the introductory paragraph "Division 4.5 (commencing with

Section 4500),"; and inserted in subd.(e) "or the Director of Developmental Services".
The 1978 amendment by c. 1345, amending c. 432, inserted in the introductory paragraph the references

to Division 4 and Division 4.1; inserted the second sentence of the introductory paragraph; and
substituted in subd.(b) "physician, licensed psychologist, or social worker with a master's degree in
social work, who is in charge of the patient" for "psychiatrist, or licensed psychologist in charge of
the patient".

Effect of amendment of section by two or more acts at the same session of the legislature, see
Government Code § 9605.

The 1979 amendment by c. 244 added subd.(l).
Subordination of amendment by Stats.1979, c. 373, to other legislation during the 1979 portion of the

1979-80 regular session which affects this section and which takes effect on or before Jan. 1, 1980,
see Historical and Statutory Notes under Business and Professions Code § 700.

The 1980 amendment substituted in the first sentence of the first paragraph "Division 4 (commencing
with Section 4000)" for "Division 4 (commencing with Section 4001)" and "Division 7
(commencing with Section 7100)" for "Division 7 (commencing with Section 7000)"; substituted a
period for a semicolon at the end of subds.(a) to (d); deleted at the end of subd.(l) "of the Welfare
and Institutions Code"; and deleted from the last paragraph "of this section" following "subdivision
(d)".

The 1981 amendment substituted in the third sentence of the introductory provisions "shall be disclosed
only in any of the following cases" for "may be disclosed"; made pronouns sexually neutral
throughout the section; inserted in subd.(d) "guardian ad litem"; inserted the remainder of the first
sentence of subd.(e) following "conduct of research"; inserted in the oath of confidentiality the
provisions relating to prior informed consent; added subd.(m); and made other technical changes.

The 1982 amendment by c. 234 added subd.(n); and inserted "or psychological" in the second sentence
of subd.(a).

Legislative findings and declarations relating to Stats.1982, c. 234, see Historical and Statutory Notes
under Civil Code § 43.7.

The 1982 amendment by c. 1415, amending c. 234, deleted the signature line from the form for the oath
of confidentiality in subd.(e); and added subd.(o).

Effect of amendment of section by two or more acts at the same session of the legislature, see
Government Code § 9605.

The 1983 amendment by c. 1174 in subd.(b), substituted "master's" for "masters"; in subd.(e),
substituted "The" for "Such" preceding "rules"; in subd.(k), substituted "The" for "Such" preceding
"agreement"; and added subds.(p) and (q).

Under the provisions of § 3 of Stats.1983, c. 1174, the 1983 amendments of this section by c. 755 and c.
1374 were given effect and incorporated in the form set forth in § 1.5 of c. 1374.



Amendment of this section by § 3.5 of Stats.1983, c. 755, failed to become operative under the
provisions of § 4 of that Act.

Amendment of this section by § 1 of Stats.1983, c. 1174, failed to become operative under the
provisions of § 3 of that Act.

Effect of amendment of section by two or more acts at the same session of the legislature, see
Government Code § 9605.

Stats.1985, c. 1324, added subds.(r), (s) and (t).
Section 5 of Stats.1985, c. 1324, provides, in part:
"Section 1.7 of this bill incorporates amendments to Section 5328 of the Welfare and Institutions Code

proposed by this bill, SB 1088 [Stats.1985, c. 1121], and AB 1750 [Stats.1985, c. 1194].  It shall
only become operative if (1) all three bills are enacted and become effective January 1, 1986, (2) all
three bills amend Section 5328 of the Welfare and Institutions Code [Section 5328 was so amended],
(3) this bill is enacted after SB 1088 and AB 1750, in which case Sections 1, 1.3, and 1.5 of this bill
shall not become operative."

Amendment of this section by §§ 4 to 6 of Stats.1985, c. 1121, failed to become operative under the
provisions of § 7 of that Act.

Amendment of this section by §§ 2 to 4 of Stats.1985, c. 1194, failed to become operative under the
provisions of § 6 of that Act.

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

The 1991 amendment deleted former subd.(r) and redesignated as subds.(r) and (s) former subds.(s) and
(t).  Prior to deletion, former subd.(r) read:

"(r) To the agency established in this state to fulfill the requirements and assurances of Section 142 of
the federal Developmental Disabilities Act of 1984 for a system to protect and advocate the rights of
persons with developmental disabilities, as defined in Section 102(7) of the federal act.  The agency
shall have access to the records of a person with developmental disabilities who resides in a facility
for persons with developmental disabilities when both of the following conditions apply.

"(1) The agency has received a complaint from, or on behalf of, the person and the person consents to
the disclosure to the extent of his or her capabilities.

"(2) The person does not have a parent, guardian, or conservator, or the state or the designee of the state
is the person's guardian or conservator."

Legislative findings, declarations and intent of Stats.1991, c. 534 (S.B.1088), see Historical and
Statutory Notes under Civil Code § 1798.24b.

The 1996 amendment inserted subd.(t), relating to notice to designated officers of emergency response
employees, and made nonsubstantive changes throughout the section.

Legislative findings, declarations and intent relating to Stats.1996, c. 1023 (S.B.1497), see Historical
and Statutory Notes under Business and Professions Code § 690.

Subordination of legislation by Stats.1996, c. 1023 (S.B.1497), see Historical and Statutory Notes under
Business and Professions Code § 690.

Stats.1998, c. 148, (A.B.302), in subd.(h), substituted "Committee on Senate Rules or the Committee on
Assembly Rules" for "Senate Rules Committee or the Assembly Rules Committee"; added subd.(u);
and made nonsubstantive changes.

Stats.2001, c. 506 (A.B.1424), in subd.(b), in the first sentence, inserted "or licensed marriage and
family therapist,", "licensed" and "with a master's degree in social work, licensed marriage and
family therapist"; added the second sentence; in subds.(d) and (j), inserted "licensed" and "with a
master's degree in social work, licensed marriage and family therapist"; designated subd.(v), relating
to the amendment of subd.(d); added subd.(w), relating to this section not being limited by sections
5150.05 or 5332; and made nonsubstantive changes.

Section 11 of Stats.2001, c. 506 (A.B.1424), provides:
"SEC. 11. Section 8.5 of this bill incorporates amendments to Section 5328 of the Welfare and

Institutions Code proposed by both this bill and AB 213 [Stats.2001, c. 37].  It shall only become
operative if (1) both bills are enacted and become effective on or before January 1, 2002, (2)



each bill amends Section 5328 of the Welfare and Institutions Code, and (3) this bill is enacted
after AB 213 [Stats.2001, c. 37], in which case Section 8 of this bill shall not become operative."

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

For legislative findings, declarations and intent relating to Stats.2001, c. 506 (A.B.1424), see Historical
and Statutory Notes under Health and Safety Code § 1374.51.

Stats.2002, c. 552 (A.B.2735), in subd.(l), in the first sentence, removed the quotation marks
surrounding "multidisciplinary personnel"; inserted subd.(v); and redesignated former subds.(v) and
(w) as subds.(w) and (x), respectively.

Stats.2004, c. 406 (S.B.1819), in subd.(h), substituted "Senate Committee on Rules or the Assembly
Committee on Rules" for "Senate Rules Committee or the Assembly Rules Committee"; in subd.(n),
substituted "Section 4070" for "Sections 4070 and 5624"; in subd.(q), substituted "Section 125135"
for "Section 341.5" and "Section 125000" for "Section 309"; deleted subd.(s); redesignated former
subds.(t) to (x) as subds.(s) to (w); added subd.(t) relating to instances where an employee is served
with a notice of adverse action; and made a nonsubstantive change in newly designated subd.(v).
Prior to deletion, former subd.(s) read:

"(s) To persons serving on an interagency case management council established in compliance with
Section 5606.6 to the extent necessary to perform its duties.  This council shall attempt to obtain the
consent of the client.  If this consent is not given by the client, the council shall justify in the client's
chart why these records are necessary for the work of the council."

2010 Legislation
Stats.2010, c. 551 (A.B.2322), rewrote subd.(l); in subd.(q), substituted "Department of Health Care

Services" for "Department of Health Services"; in subd.(r), inserted "and county child welfare
agencies"; and in subd.(x)(4), substituted "have been submitted" for "has been submitted".  Prior to
amendment, subd.(l) read:

"(l) Between persons who are trained and qualified to serve on multidisciplinary personnel teams
pursuant to subdivision (d) of Section 18951.  The information and records sought to be disclosed
shall be relevant to the prevention, identification, management, or treatment of an abused child and
his or her parents pursuant to Chapter 11 (commencing with Section 18950) of Part 6 of Division 9."

For legislative findings and declarations, cost reimbursement, and urgency effective provisions relating
to Stats.2010, c. 551 (A.B.2322), see Historical and Statutory Notes under Welfare and Institutions
Code § 830.

2010 Main Volume
Former Notes
Former § 5328, added by Stats.1967, c. 1667, p. 4074, § 36, amended by Stats.1968, c. 1374, p. 2659, §

48; Stats.1969, c. 722, p. 1429, § 21.1; Stats.1970, c. 593, p. 1173, § 1; Stats.1970, c. 1291, p. 2386,
§ 1; Stats.1970, c. 1627, p. 3445, § 21.1; Stats.1971, c. 776, p. 1528, § 3; Stats.1971, c. 1593, p.
3341, § 377; Stats.1972, c. 1058, p. 1958, § 1, relating to similar subject matter, was repealed by
force of its own terms on July 1, 1973, the operative date of Reorganization Plan No. 1 of 1970.  See
this section.

Derivation
Former § 5328, added by Stats.1967, c. 1667, p. 4074, § 36, amended by Stats.1968, c. 1374, p. 2659, §

48; Stats.1969, c. 722, p. 1429, § 21.1; Stats.1970, c. 593, p. 1173, § 1; Stats.1970, c. 1291, p. 2386,
§ 1; Stats.1970, c. 1627, p. 3445, § 21.1; Stats.1971, c. 1593, p. 3341, § 377; Stats.1971, c. 776, p.
1528, § 3; Stats.1972, c. 1058, p. 1958, § 1.

Research References

Cross References

Access to records for purposes of appeal, see Welfare and Institutions Code§ 4726.



Administrative rules and regulations, see Government Code §  11340.
Administration of antipsychotic medication to persons subject to detention, see Welfare and

Institutions Code § 5332.
Conservatees, change to more restrictive placement, written notice notwithstanding this section, see

Welfare and Institutions Code § 5358.
"Court" defined for purposes of this Part, see Welfare and Institutions Code§ 5008.
Department of Health Care Services, generally, see Health and Safety Code § 100100 et seq.
Determination of probable cause to take person into custody or cause person to be taken into

custody, limits imposed on application of this section, see Welfare and Institutions Code §
5150.05.

Developmentally disabled persons, similar provisions, see Welfare and Institutions Code § 4514.
Elder death review teams, confidentiality and disclosure of information, see Penal Code § 11174.8.
"Emergency" defined for purposes of this Part, see Welfare and Institutions Code § 5008.
"Evaluation" defined for purposes of this Part, see Welfare and Institutions Code § 5008.
Felonies, definition and penalties, see Penal Code §§ 17 and 18.
Forensic Conditional Release Program, notice to local law enforcement notwithstanding this section,

see Welfare and Institutions Code § 4360.
Inspection of public records, see Government Code § 6250 et seq.
Lanterman-Petris-Short Act, consideration of historical course of disorder, application of this

section, see Welfare and Institutions Code § 5008.2.
Mental health services recipients, information about and records of as confidential, see Welfare and

Institutions Code § 5540.
Patient access to health records, see Health and Safety Code § 123110.
Physician-patient privilege, see Evidence Code § 990 et seq.
Pre-petition screening, application of this section, see Welfare and Institutions Code § 5202.
Psychotherapist-patient privilege, see Evidence Code § 1010 et seq.
Record of disclosures, see Welfare and Institutions Code § 5328.6.
Record of persons who died while residing in state hospitals or developmental centers,

confidentiality, see Welfare and Institutions Code § 4015.
"Referral" defined for purposes of this Part, see Welfare and Institutions Code § 5008.
Search warrants, see Penal Code § 1523 et seq.
Sexually violent predators, conditional release program, terms and conditions, see Welfare and

Institutions Code § 6608.8.
State hospital records, availability to conservatorship investigator, see Welfare and Institutions Code

§ 5366.
State Personnel Board, generally, see Const. Art. 7, 2 et seq. and Government Code § 18650 et seq.

Code Of Regulations References

Conduct and management of facilities, see 9 Cal. Code of Regs. § 900.

Law Review And Journal Commentaries

Confidentiality of genetic information.  30 UCLA L. Rev. 1283 (1982).
Duty of psychotherapists to warn.  14 Cal. W. L. Rev. 153 (1978).
Ethical problems for physicians raised by AIDS and HIV infection: Conflicting legal obligations of

confidentiality and disclosure.  Bruce A. McDonald, 22 U.C. Davis L. Rev. 557 (1989).
Ewing v. Goldstein and the therapist's duty to warn in California.  Gwynneth F. Smith, 36 Golden

Gate U.L. Rev. 293 (2006).
Institutionalizing the rights of mental patients: Committing the Legislature.  Grant H. Morris, 62 Cal.

L. Rev. 957 (1974).
Out of mind?  Out of sight: The uncivil commitment of permanently incompetent criminal

defendants. Grant H. Morris and J. Reid Meloy, 27 U.C. Davis L. Rev. 1 (1993).



Physician-patient privilege: Absent patient.  27 Hastings L.J. 99 (1975).
Privacy at the cost of public safety: Reevaluating mental health laws in the wake of the Virginia

Tech shootings.  Celine Munoz, 18 S. Cal. Interdisc. L.J. 161 (2009).
A primer on the civil trial of a sexually violent predator. Judge Joan Comparet-Cassani, 37 San

Diego L. Rev. 1057 (2000).
Release of mental health records: legislative review. 4 Pac. L.J. 439 (1973).
Untangling Tarasoff: duty of psychotherapist to warn potential victim of mentally ill patient. 29

Hastings L.J. 179 (1977).
Volunteering children: Parental commitment of minors to mental institutions.  James W. Ellis, 62

Cal. L. Rev. 840 (1974).
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Witkin & Epstein, Criminal Law (2d ed) §1647
Witkin, Evidence (3d ed) §§1053A, 1214
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Psychotherapist-patient privilege - In general 7
Psychotherapist-patient privilege - Dangerous propensities 8
Psychotherapist-patient privilege - Evidence rules 9

Sexually violent predators 13

1. Construction and application

Where there is no showing by person claiming confidentiality of records under statute prohibiting disclosure of
confidential information pertaining to recipient of specified mental health services that records were generated
in course of receiving such services, disclosure is not governed by that statute. Devereaux v. Latham & Watkins
(App. 2 Dist. 1995) 38 Cal.Rptr.2d 849, 32 Cal.App.4th 1571, rehearing denied, review denied. Mental Health



 21

Nothing in either statute prohibiting disclosure of confidential information of recipient of mental health services
or statute authorizing civil action for disclosure of such information affects any other privilege or immunity
which might apply to disclosure of information. Devereaux v. Latham & Watkins (App. 2 Dist. 1995) 38
Cal.Rptr.2d 849, 32 Cal.App.4th 1571, rehearing denied, review denied. Mental Health  21

The general prohibition, subject to defined exceptions, against disclosure of information and records obtained in
course of providing services under specified sections of Welfare and Institutions Code extends only to those
records specifically described in this section. Mavroudis v. Superior Court for San Mateo County (App. 1 Dist.
1980) 162 Cal.Rptr. 724, 102 Cal.App.3d 594. Privileged Communications And Confidentiality  321

Detailed provisions of the Lanterman-Petris-Short Act regulating disclosure of confidential information do not
apply to disclosure of information not governed by the Act; since the legislature did not extend the Act to
control all disclosures of confidential matter by psychotherapists, it must be inferred that the legislature did not
relieve the courts of their obligation to define by reference to the principles of common law the obligation of a
therapist in those situations not governed by the Act. Tarasoff v. Regents of University of California (1976) 131
Cal.Rptr. 14, 17 Cal.3d 425, 551 P.2d 334. Health  196

2. Court records

New confidentiality provisions of this section do not affect proceedings under the Lanterman-Petris-Short Act
as these judicial records are public, but judicial records concerning commitment of mentally abnormal sex
offenders, initial proceedings concerning wards and dependent children in juvenile court, and prepetition
evaluation reports concerning mentally disordered are confidential. 53 Op.Atty.Gen. 25, 1-23-70.

3. Exceptions — In general

Statutory bar against disclosure of confidential information pertaining to recipient of mental health services is
not absolute, but, rather, is subject to numerous exceptions. Devereaux v. Latham & Watkins (App. 2 Dist.
1995) 38 Cal.Rptr.2d 849, 32 Cal.App.4th 1571, rehearing denied, review denied. Privileged Communications
And Confidentiality  304

4.  —  —  Administration of justice, exceptions

There was no reasonable probability that former employee of law firm would prevail on her claim, under statute
authorizing civil action by recipient of specified mental health services for disclosure of confidential
information, against firm for alleged disclosure of her private records, so that trial court could require
employee, as vexatious litigant, to furnish security; records pertained to criminal case in which employee was
involved which were ordered sealed, order did not cite statute, there was no showing that records pertained to
services enumerated in statute, and disclosure of records, by filing in court and by mailing to employee's
attorney during course of litigation between firm and employee, arguably fell within exception to statute for
disclosure to courts as necessary for administration of justice. Devereaux v. Latham & Watkins (App. 2 Dist.
1995) 38 Cal.Rptr.2d 849, 32 Cal.App.4th 1571, rehearing denied, review denied. Costs  105; Mental
Health  20

In action by parents against hospital for injuries sustained upon being attacked by their son, who was treated by
hospital for mental disorders, psychotherapist-patient privilege under Evid.C. § 1014 was applicable, as son's
psychiatric records contained confidential communications between patient and psychotherapist, and privilege
had been claimed by party authorized to do so by Evid.C. § 1014, and fact that authorization under this section
for disclosure to courts as necessary to administration of justice did not override privilege under Evid.C. § 1014
meant that son's records were not subject to discovery unless privilege had been waived, or exception to
privilege applied. Mavroudis v. Superior Court for San Mateo County (App. 1 Dist. 1980) 162 Cal.Rptr. 724,
102 Cal.App.3d 594. Privileged Communications And Confidentiality  312

In this section, subd.(f) contemplates use of information and records as necessary to administration of justice in



some pending judicial action or proceeding. Mavroudis v. Superior Court for San Mateo County (App. 1 Dist.
1980) 162 Cal.Rptr. 724, 102 Cal.App.3d 594.

Provision of this section relating to confidentiality of mental patient records, which allowed disclosure of such
records to courts when necessary for administration of justice, did not allow superior court to obtain such
records for use of state board of chiropractic examiners in determining whether to suspend or revoke license of
chiropractor under voluntary treatment for alcoholism. Riverside County v. Superior Court for Riverside
County (App. 4 Dist. 1974) 116 Cal.Rptr. 886, 42 Cal.App.3d 478. Mental Health  21

Provision of this section relating to confidentiality of mental patient records, which allows disclosure of such
records to courts when necessary for administration of justice, does not permit courts to obtain records for use
of administrative agencies. Riverside County v. Superior Court for Riverside County (App. 4 Dist. 1974) 116
Cal.Rptr. 886, 42 Cal.App.3d 478. Mental Health  21

The workers' compensation appeals board is a court for purposes of this section, which provides that all
information and records obtained in the course of providing community services to persons impaired by mental
disorders or chronic alcoholism may be disclosed only in specified situations, including disclosure to courts as
necessary to the administration of justice; public health service records covered by 42 C.F.R. § 1.104 are
available to any adjudicatory body, such as the workers' compensation appeals board, which has the power to
compel witnesses to appear before it. 61 Op.Atty.Gen. 46, 1-31-78.

5. Civil actions

Civil action by recipient of mental health services for willful and knowing release of confidential information
about recipient can be maintained only if information allegedly released pertains to services rendered under
statutorily enumerated sections of Welfare and Institutions Code. Devereaux v. Latham & Watkins (App. 2
Dist. 1995) 38 Cal.Rptr.2d 849, 32 Cal.App.4th 1571, rehearing denied, review denied. Mental Health  21

In action by parents against hospital for injuries sustained upon being attacked by their son, who was treated by
hospital for mental disorders, disclosure of son's psychiatric record was authorized by this section. Mavroudis v.
Superior Court for San Mateo County (App. 1 Dist. 1980) 162 Cal.Rptr. 724, 102 Cal.App.3d 594. Privileged
Communications And Confidentiality  320

In action brought by minor plaintiff to recover damages for the wrongful death of her mother, provision of this
section governing disclosure of confidential information and records obtained in the course of providing
services to the mentally ill or retarded was inapplicable and did not support disclosure of records held by county
welfare department relating to minor plaintiff, in absence of showing that minor plaintiff was receiving
treatment under programs for the mentally ill or retarded. Sinacore v. Superior Court In and For Santa Clara
County (App. 1 Dist. 1978) 146 Cal.Rptr. 302, 81 Cal.App.3d 223. Privileged Communications And
Confidentiality  320

Medical information regarding patients in mental hospitals is confidential and cannot be disclosed by a mental
facility to the attorney general, a district attorney or probation officer for the purpose of enforcing child support
obligations, but such information may be obtained by court order. 54 Op.Atty.Gen. 24, 3-19-71.

6. License revocation proceedings

Use of Welf. & Inst.Code §§ 4514 and 5328 making treatment information and records of developmentally
disabled and mentally disabled persons confidential, to prevent disclosure of confidential records to
administrative hearing officer, in operator's license revocation proceeding when records had not been used by
Department of Social Services in preparation of accusation or at hearing did not violate due process. Gilbert v.
Superior Court (Dept. of Social Services) (App. 5 Dist. 1987) 238 Cal.Rptr. 220, 193 Cal.App.3d 161, review
denied. Constitutional Law  4262

7. Psychotherapist-patient privilege — In general



A court order requiring a doctor to identify his or her psychiatric patients intrudes into an area protected by
physician-patient confidentiality and the constitutional right of privacy; even a party who shows a compelling
need for such disclosure may not obtain it without proving that there are no other less intrusive means of
accomplishing the result. Akkerman v. Mecta Corp., Inc.(App. 2 Dist. 2007) 62 Cal.Rptr.3d 39, 152
Cal.App.4th 1094. Constitutional Law  1232; Privileged Communications And Confidentiality  313

Defendant was entitled to have trial court review psychiatric and medical records of five-year-old witness to
alleged burglary in order to determine whether records were privileged and whether defendant's constitutional
right to a fair trial might overcome any privilege applicable to any particular record. People v. Boyette (App. 6
Dist. 1988) 247 Cal.Rptr. 795, 201 Cal.App.3d 1527. Privileged Communications And Confidentiality 
256; Privileged Communications And Confidentiality  320

Mental health facility's medical records relating to mother's treatment as an outpatient were subject to
psychotherapist-patient privilege in proceeding to have children declared dependent. In re S. W.(App. 2 Dist.
1978) 145 Cal.Rptr. 143, 79 Cal.App.3d 719. Privileged Communications And Confidentiality  306

8.  —  —  Dangerous propensities, psychotherapist-patient privilege

Provisions of the Lanterman-Petris-Short Act governing release of confidential information did not prevent
psychotherapists, who were employed by university hospital, from warning plaintiffs' daughter of mental
patient's stated intentions to kill daughter; not only did treating therapist's letter to campus police to detain the
patient not constitute an "application in writing," absent allegations that the therapists', the hospital or any staff
member had been designated by the county to institute an involuntary commitment proceeding, there was no
showing that the psychotherapy provided the patient fell under any treatment program authorized by the Act.
Tarasoff v. Regents of University of California (1976) 131 Cal.Rptr. 14, 17 Cal.3d 425, 551 P.2d 334. Colleges
And Universities  7

Treatment facilities may not disclose fact that a person is or was a patient unless authorized by release or court
order, nor may patient request release of information without physician's approval, nor disclose presence of
patient to one seeking to serve legal process, but warnings of dangerous propensities is authorized by treatment
facility. 53 Op.Atty.Gen. 151, 4-7-70.

9.  —  —  Evidence rules, psychotherapist-patient privilege

Psychotherapist-patient privilege for mental health care records contained in Evid.Code § 1014 operates
independently of this section. People v. Pack (App. 2 Dist. 1987) 240 Cal.Rptr. 367, 194 Cal.App.3d 1512,
review denied, appeal reinstated 248 Cal.Rptr. 240, 201 Cal.App.3d 679.

Trial court was required by Evid.Code § 916 to assert psychotherapist-patient privilege on its own motion on
behalf of victim of various crimes where county mental health service released records to court and did not
assert that privilege on her behalf, victim had not waived that privilege, and none of the exceptions contained in
Evid.Code §§ 1016-1027 applied. People v. Pack (App. 2 Dist. 1987) 240 Cal.Rptr. 367, 194 Cal.App.3d 1512,
review denied, appeal reinstated 248 Cal.Rptr. 240, 201 Cal.App.3d 679. Privileged Communications And
Confidentiality  324

10. Child abuse reporting

The duty to report child abuse under the Child Abuse Reporting Law (Pen.C. § 11165 et seq.) supersedes the
confidentiality provisions of the Lanterman-Petris Short Act (this section).  65 Op.Atty.Gen. 345, 6-1-82.

Pen.C. § 11161.5 (repealed) imposed no duty upon a psychotherapist to report that an involuntarily detained
patient being treated under the Lanterman-Petris-Short Act (§ 5000 et seq.) has revealed that he has abused his
child. 57 Op.Atty.Gen. 205, 4-30-74.

Pen.C. § 11161.5 (repealed) requiring that psychotherapists and others report evidence of child abuse gained by
observation of the patient-victim prevails over this section, since it is legislative intent that the child's welfare



should control over the confidentiality of his or her communications with the psychotherapist. 58 Op.Atty.Gen.
824, 11-21-75.

11. Dangerous drugs

A hospital is required to make available, if requested, patient records which contain information regarding
purchase, sale or disposition of dangerous drugs in addition to hospital pharmacy records, in connection with an
official inspection or investigation under Bus. & Prof.C. §§ 4010, 4232, except as otherwise prohibited by this
section governing disclosure of records pertaining to mental patients. 59 Op.Atty.Gen. 186, 3-4-76.

12. Patient advocates

A patients' advocate has a right of access to records in mental treatment facilities to the extent that such
facilities participate in a local mental health program under the jurisdiction of the local director who appointed
the advocate; as to other facilities, such right of access is limited by requiring patient consent before such
records can be released, however, once the required consent is obtained, the right of access is effective in
facilities that are operated under a contract with the county and in facilities that are privately operated, other
than federal facilities. 62 Op.Atty.Gen. 57, 2-9-79.

A patient's advocate's right of access to treatment records is not terminated by the discharge of the patient. 62
Op.Atty.Gen. 57, 2-9-79.

The right of access to the consenting patient's treatment records in treatment facilities outside of the local
program, is the same whether a patients' advocate is a county employee or an employee under contract with the
county. 62 Op.Atty.Gen. 57, 2-9-79.

13. Sexually violent predators

While the psychological reports prepared for a proceeding under the Sexually Violent Predators Act (SVPA)
must be made available to the parties and the court, they remain confidential for all other purposes. People v.
Dixon (App. 4 Dist. 2007) 56 Cal.Rptr.3d 33, 148 Cal.App.4th 414. Mental Health  21

Amendment to Sexually Violent Predators Act (SVPA) which permits district attorney petitioning for
commitment of sex offender to seek updated interviews and evaluations of offender clarifies within SVPA an
exception to general rule of confidentiality of treatment records, and allows district attorney access to treatment
record information, insofar as that information is contained in an updated evaluation. Albertson v. Superior
Court (2001) 107 Cal.Rptr.2d 381, 25 Cal.4th 796, 23 P.3d 611, on remand 2001 WL 1190784, unpublished.
Mental Health  21

In a proceeding under Sexually Violent Predators Act (SVPA), a local government's designated counsel may
obtain, through updated mental evaluations, otherwise confidential information concerning an alleged sexually
violent predator's treatment. Albertson v. Superior Court (2001) 107 Cal.Rptr.2d 381, 25 Cal.4th 796, 23 P.3d
611, on remand 2001 WL 1190784, unpublished.

Determination by California Court of Appeal was reasonable, that petitioner's state rights to confidentiality and
privacy were not violated by admission of his psychologists' expert testimony at his civil commitment trial
under Sexually Violent Predators Act (SVPA), and, thus, petitioner was not entitled to federal habeas relief;
there was no clearly established Supreme Court precedent recognizing federal right to confidentiality or privacy
of medical records at civil commitment proceedings and, California Court of Appeal's determination, being
reasonable, was binding on district court. Pederson v. Hunter, N.D.Cal.2003, 2003 WL 21982789, Unreported.
Habeas Corpus  537.1

14. Criminal investigations

Sheriff's deputies violated neither spirit nor letter of this section guaranteeing confidentiality of records
obtained in course of providing methadone maintenance program by using one person enrolled in such program
as informant against another enrollee, since information which informant transmitted to deputies and which led



to sale of heroin outside clinic had no relation to program and was not obtained by informant under pretext of
program relevance. Armenta v. Superior Court of Santa Barbara County (App. 2 Dist. 1976) 132 Cal.Rptr. 586,
61 Cal.App.3d 584. Controlled Substances  10

This section prohibits the department of mental hygiene from supplying movement and identification
information, such as fingerprints, concerning patients in state hospitals to the bureau of criminal identification
and investigation, except that information concerning firearms in the hands of mental patients, registration of
sexual psychopaths, information concerning arsonists, escapees, and statistical data is not confidential and may
be released to the bureau. 53 Op.Atty.Gen. 20, 1-21-70.

15. Probation reports

Trial court erred in permitting confidential information received from mental hospital to remain part of
probation report, but error did not necessitate remand for purposes of resentencing, as confidential medical
records were not basis for court's denial of probation request. People v. Gardner (App. 5 Dist. 1984) 198
Cal.Rptr. 452, 151 Cal.App.3d 134. Sentencing And Punishment  298; Sentencing And Punishment 
2250

16. Discovery

In order for discovery order requiring hospital to produce all records pertaining to decedent in wrongful death
case to be valid under this section establishing a general prohibition against disclosure, party seeking disclosure
would be required to provide hospital with notice of discovery proceedings addressed to its records. Boling v.
Superior Court In and For Santa Clara County (App. 1 Dist. 1980) 164 Cal.Rptr. 432, 105 Cal.App.3d 430.
Pretrial Procedure  403

§ 5328.01. Confidential information and records; disclosure to law enforcement agencies; consent; court
orders 

     •     Historical Notes

Notwithstanding Section 5328, all information and records made confidential under the first paragraph of
Section 5328 shall also be disclosed to governmental law enforcement agencies investigating evidence of a
crime where the records relate to a patient who is confined or has been confined as a mentally disordered sex
offender or pursuant to Section 1026 or 1368 of the Penal Code and the records are in the possession or under
the control of any state hospital serving the mentally disabled, as follows:

(a) In accordance with the written consent of the patient; or

(b) If authorized by an appropriate order of a court of competent jurisdiction in the county where the records are
located compelling a party to produce in court specified records and specifically describing the records being
sought, when the order is granted after an application showing probable cause therefor.  In assessing probable
cause, the court shall do all of the following:

(1) Weigh the public interest and the need for disclosure against the injury to the patient, to the
physician-patient relationship, and to the treatment services.

(2) Determine that there is a reasonable likelihood that the records in question will disclose material
information or evidence of substantial value in connection with the investigation or prosecution.

(3) Determine that the crime involves the causing of, or direct threatening of, the loss of life or serious bodily
injury.

(4) In granting or denying a subpoena, the court shall state on the record the reasons for its decision and the



facts which the court considered in making such a ruling.

(5) If a court grants an order permitting disclosure of such records, the court shall issue all orders necessary to
protect, to the maximum extent possible, the patient's privacy and the privacy and confidentiality of the
physician-patient relationship.

(6) Any records disclosed pursuant to the provisions of this subdivision and any copies thereof shall be returned
to the facility at the completion of the investigation or prosecution unless they have been made a part of the
court record.

(c) A governmental law enforcement agency applying for disclosure of patient records under this subdivision
may petition the court for an order, upon a showing of probable cause to believe that delay would seriously
impede the investigation, which requires the ordered party to produce the records forthwith.

(d) Records obtained by a governmental law enforcement agency pursuant to this section shall not be
disseminated to any other agency or person unless such dissemination relates to the criminal investigation for
which the records were obtained by the governmental law enforcement agency.  The willful dissemination of
any record in violation of this paragraph shall constitute a misdemeanor.

(e) If any records obtained pursuant to this section are of a patient presently receiving treatment at the state
hospital serving the mentally disabled, the law enforcement agency shall only receive copies of the original
records.

CREDIT(S)
(Added by Stats.1985, c. 1036, § 1.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5328.01, added by Stats.1980, c. 1061, p. 3397, § 1, relating to confidentiality of certain

records and disclosure to certain law enforcement agencies, was repealed by its own terms on Jan. 1,
1983.

§ 5328.02. Confidential information and records; disclosure to youth authority and adult correctional
agency 

Notwithstanding Section 5328, all information and records made confidential under the first paragraph of
Section 5328 shall also be disclosed to the Youth Authority and Adult Correctional Agency or any component
thereof, as necessary to the administration of justice.

CREDIT(S)
(Added by Stats.1980, c. 1117, p. 3608, § 26.)

1998 Main Volume

§ 5328.04. Disclosure of confidential information and records to social worker, probation officer or other
person with custody of minor; further disclosure; evidence; compulsion; effect on other laws; definition 

     •     Research References

(a) Notwithstanding Section 5328, information and records made confidential under that section may be
disclosed to a county social worker, a probation officer, or any other person who is legally authorized to have



custody or care of a minor, for the purpose of coordinating health care services and medical treatment, as
defined in subdivision (b) of Section 56.103 of the Civil Code, mental health services, or services for
developmental disabilities, for the minor.

(b) Information disclosed under subdivision (a) shall not be further disclosed by the recipient unless the
disclosure is for the purpose of coordinating health care services and medical treatment, or mental health or
developmental disability services, for the minor and only to a person who would otherwise be able to obtain the
information under subdivision (a) or any other provision of law.

(c) Information disclosed pursuant to this section shall not be admitted into evidence in any criminal or
delinquency proceeding against the minor.  Nothing in this subdivision shall prohibit identical evidence from
being admissible in a criminal proceeding if that evidence is derived solely from lawful means other than this
section and is permitted by law.

(d) Nothing in this section shall be construed to compel a physician, licensed psychologist, social worker with a
master's degree in social work, licensed marriage and family therapist, nurse, attorney, or other professional
person to reveal information, including notes, that has been given to him or her in confidence by the minor or
members of the minor's family.

(e) The disclosure of information pursuant to this section is not intended to limit disclosure of information when
that disclosure is otherwise required by law.

(f) Nothing in this section shall be construed to expand the authority of a social worker, probation officer, or
custodial caregiver beyond the authority provided under existing law to a parent or a patient representative
regarding access to confidential information.

(g) As used in this section, "minor" means a minor taken into temporary custody or for whom a petition has
been filed with the court, or who has been adjudged a dependent child or ward of juvenile court pursuant to
Section 300 or 601.

(h) Information and records that may be disclosed pursuant to this section do not include psychotherapy notes,
as defined in Section 164.501 of Title 45 of the Code of Federal Regulations.

CREDIT(S)
(Added by Stats.2008, c. 700 (A.B.2352), § 2.)

Research References

Cross References

Disclosure of minor's medical information, mental health condition, see Civil Code § 56.103.

§ 5328.05. Confidential information and records; elder abuse or neglect; consent; staff requirements 

(a) Notwithstanding Section 5328, information and records may be disclosed when an older adult client, in the
opinion of a designee of a human service agency serving older adults through an established multidisciplinary
team, presents signs or symptoms of elder abuse or neglect, whether inflicted by another or self-inflicted, the
agency designee to the multidisciplinary team may, with the older adult's consent, obtain information from
other county agencies regarding, and limited to, whether or not a client is receiving services from any other
county agency.

(b) The information obtained pursuant to subdivision (a) shall not include information regarding the nature of
the treatment or services provided, and shall be shared among multidisciplinary team members for



multidisciplinary team activities pursuant to this section.

(c) The county agencies which may cooperate and share information under this section shall have staff
designated as members of an established multidisciplinary team, and include, but not be limited to, the county
departments of public social services, health, mental health, and alcohol and drug abuse, the public guardian,
and the area agencies on aging.

(d) The county patient's rights advocate shall report any negative consequences of the implementation of this
exception to confidentiality requirements to the local mental health director.

CREDIT(S)
(Added by Stats.1990, c. 654 (S.B.2488), § 1.)

§ 5328.06. Disclosure of information and records to protection and advocacy agency for rights of people
with mental disabilities and mental illness 

     •     Historical Notes

(a) Notwithstanding Section 5328, information and records shall be disclosed to the protection and advocacy
agency established in this state to fulfill the requirements and assurances of the federal Protection and
Advocacy for the Mentally Ill Individuals Amendments Act of 1991, contained in Chapter 114 (commencing
with Section 10801) of Title 42 of the United States Code, for the protection and advocacy of the rights of
people with mental disabilities, including people with mental illness, as defined in Section 10802(4) of Title 42
of the United States Code.

(b) Access to information and records to which subdivision (a) applies shall be in accord with Division 4.7
(commencing with Section 4900).

CREDIT(S)
(Added by Stats.1991, c. 534 (S.B.1088), § 8.  Amended by Stats.2003, c. 878 (S.B.577), § 10.)

Historical Notes

Historical And Statutory Notes

2003 Legislation
For legislative findings and declarations relating to Stats.2003, c. 878 (S.B.577), see Historical and

Statutory Notes under Welfare and Institutions Code § 4514.3.
1998 Main Volume
Legislative findings and intent of Stats.1991, c. 534 (S.B.1088), see Historical and Statutory Notes

under Civil Code § 1798.24b.

§ 5328.1. Information to patient's family; patient authorization; liability for damages 

     •     Historical Notes     •     Research References

(a) Upon request of a member of the family of a patient, or other person designated by the patient, a public or
private treatment facility shall give the family member or the designee notification of the patient's diagnosis, the
prognosis, the medications prescribed, the side effects of medications prescribed, if any, and the progress of the
patient, if, after notification of the patient that this information is requested, the patient authorizes its disclosure.
If, when initially informed of the request for notification, the patient is unable to authorize the release of such
information, notation of the attempt shall be made into the patient's treatment record, and daily efforts shall be
made to secure the patient's consent or refusal of authorization.  However, if a request for information is made



by the spouse, parent, child, or sibling of the patient and the patient is unable to authorize the release of such
information, the requester shall be given notification of the patient's presence in the facility, except to the extent
prohibited by federal law.

(b) Upon the admission of any mental health patient to a 24-hour public or private health facility licensed
pursuant to Section 1250 of the Health and Safety Code, the facility shall make reasonable attempts to notify
the patient's next of kin or any other person designated by the patient, of the patient's admission, unless the
patient requests that this information not be provided.  The facility shall make reasonable attempts to notify the
patient's next of kin or any other person designated by the patient, of the patient's release, transfer, serious
illness, injury, or death only upon request of the family member, unless the patient requests that this information
not be provided.  The patient shall be advised by the facility that he or she has the right to request that this
information not be provided.

(c) No public or private entity or public or private employee shall be liable for damages caused or alleged to be
caused by the release of information or the omission to release information pursuant to this section.

Nothing in this section shall be construed to require photocopying of a patient's medical records in order to
satisfy its provisions.

CREDIT(S)
(Added by Stats.1969, c. 722, p. 1430, § 22, eff. Aug. 8, 1969, operative July 1, 1969.  Amended by Stats.1970,
c. 1627, p. 3447, § 22; Stats.1980, c. 924, p. 2932, § 1; Stats.1983, c. 1174, § 2.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
This section, as added in 1969, read:
"Nothing in this chapter shall be construed to prohibit a public or private treatment facility from

releasing to a member of the family of a patient the information that the patient is presently a patient
in the facility if the professional person in charge of the facility determines that the release of such
information is in the best interest of the patient."

The 1970 amendment inserted "or that the patient is seriously physically ill or dead" following "a patient
in the facility".

The 1980 amendment rewrote the section, which previously read:
"Nothing in this chapter shall be construed to prohibit a public or private treatment facility from

releasing to a member of the family of a patient the information that the patient is presently a patient
in the facility or that the patient is seriously physically ill or dead if the professional person in charge
of the facility determines that the release of such information is in the best interest of the patient."

Stats.1983, c. 1174, rewrote the section.  Prior to amendment, the section read:
"Upon request of a member of the family of a patient, or other person designated by the patient, a public

or private treatment facility shall give such family member or the designee notification of the
patient's presence in the facility, the transfer, the diagnosis, the prognosis, the medications
prescribed, the side effects of medications prescribed, if any, the progress of the patient, and the
serious illness of the patient, if, after notification of the patient that such information is requested,
the patient authorizes such disclosure.  If, when initially informed of the request for notification, the
patient is unable to authorize the release of such information, notation of the attempt shall be made
into the patient's treatment record, and daily efforts shall be made to secure the patient's consent or
refusal of such authorization.  However, if a request for information is made by the spouse, parent,
child, or sibling of the patient and the patient is unable to authorize the release of such information,
such requestor shall be given notification of the patient's presence in the facility, except to the extent
prohibited by federal law.  Upon request of a member of the family of a patient, or the designee, the



facility shall notify such family member or the designee of the release or death of the patient.
Nothing in this section shall be construed to require photocopying of the patient's medical records in
order to satisfy its provisions."

Research References

Cross References

Record of disclosures, see Welfare and Institutions Code § 5328.6.

Law Review And Journal Commentaries

Study of involuntary civil commitment in Los Angeles.  Ingo Keilitz, W. Lawrence Fitch and
Bradley D. McGraw (1984) 14 Sw.U.L.Rev. 241.

§ 5328.15. Authorized disclosure of confidential information and records 

     •     Historical Notes

All information and records obtained in the course of providing services under Division 5 (commencing with
Section 5000), Division 6 (commencing with Section 6000), or Division 7 (commencing with Section 7000), to
either voluntary or involuntary recipients of services shall be confidential.  Information and records may be
disclosed, however, notwithstanding any other provision of law, as follows:

(a) To authorized licensing personnel who are employed by, or who are authorized representatives of, the State
Department of Health Services, and who are licensed or registered health professionals, and to authorized legal
staff or special investigators who are peace officers who are employed by, or who are authorized representatives
of the State Department of Social Services, as necessary to the performance of their duties to inspect, license,
and investigate health facilities and community care facilities and to ensure that the standards of care and
services provided in such facilities are adequate and appropriate and to ascertain compliance with the rules and
regulations to which the facility is subject.  The confidential information shall remain confidential except for
purposes of inspection, licensing, or investigation pursuant to Chapter 2 (commencing with Section 1250) of,
and Chapter 3 (commencing with Section 1500) of, Division 2 of the Health and Safety Code, or a criminal,
civil, or administrative proceeding in relation thereto.  The confidential information may be used by the State
Department of Health Services or the State Department of Social Services in a criminal, civil, or administrative
proceeding.  The confidential information shall be available only to the judge or hearing officer and to the
parties to the case.  Names which are confidential shall be listed in attachments separate to the general
pleadings.  The confidential information shall be sealed after the conclusion of the criminal, civil, or
administrative hearings, and shall not subsequently be released except in accordance with this subdivision.  If
the confidential information does not result in a criminal, civil, or administrative proceeding, it shall be sealed
after the State Department of Health Services or the State Department of Social Services decides that no further
action will be taken in the matter of suspected licensing violations.  Except as otherwise provided in this
subdivision, confidential information in the possession of the State Department of Health Services or the State
Department of Social Services shall not contain the name of the patient.

(b) To any board which licenses and certifies professionals in the fields of mental health pursuant to state law,
when the Director of Mental Health has reasonable cause to believe that there has occurred a violation of any
provision of law subject to the jurisdiction of that board and the records are relevant to the violation.  This
information shall be sealed after a decision is reached in the matter of the suspected violation, and shall not
subsequently be released except in accordance with this subdivision.  Confidential information in the possession
of the board shall not contain the name of the patient.

CREDIT(S)



(Added by Stats.1980, c. 695, p. 2095, § 1.  Amended by Stats.1982, c. 1141, § 9; Stats.1985, c. 994, § 2.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1982 amendment deleted, in the first sentence of subd.(b), "and developmental disabilities"

following "fields of mental health"; deleted, in the first sentence of subd.(b), "or the Director of
Developmental Services" following "Director of Mental Health"; substituted, in the first sentence of
subd.(b), "that board" for "such board" and "the violation" for "such violation"; and substituted, in
the second sentence of subd.(b), "This information" for "Such information".

Stats.1985, c. 994, rewrote subd.(a).  Prior to amendment subd.(a) read:
"To authorized licensing personnel who are employed by, or who are authorized representatives of, the

State Department of Health Services, and who are licensed or registered health professionals, as
necessary to the performance of their duties to inspect, license, and investigate health facilities and
to ensure that the standards of care and services provided in such facilities are adequate and
appropriate and to ascertain compliance with the rules and regulations to which the facility is
subject.  The confidential information shall remain confidential except for purposes of inspection,
licensing, or investigation pursuant to Chapter 2 (commencing with Section 1250) of Division 2 of
the Health and Safety Code, or a criminal, civil, or administrative proceeding in relation thereto.
The confidential information may be used by the State Department of Health Services in a criminal,
civil, or administrative proceeding.  The confidential information shall be available only to the judge
or hearing officer and to the parties to the case.  Names which are confidential shall be listed in
attachments separate to the general pleadings.  The confidential information shall be sealed after the
conclusion of the criminal, civil, or administrative hearings, and shall not subsequently be released
except in accordance with this subdivision.  If the confidential information does not result in a
criminal, civil, or administrative proceeding, it shall be sealed after the State Department of Health
Services decides that no further action will be taken in the matter of suspected licensing violations.
Except as otherwise provided in this subdivision, confidential information in the possession of the
State Department of Health Services shall not contain the name of the patient."

1998 Main Volume

Collateral References:

Witkin, Evidence (3d ed) §1106

§ 5328.2. Criminal matters; information to department of justice 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Notwithstanding Section 5328, movement and identification information and records regarding a patient who is
committed to the department, state hospital, or any other public or private mental health facility approved by the
county mental health director for observation or for an indeterminate period as a mentally disordered sex
offender, or for a person who is civilly committed as a sexually violent predator pursuant to Article 4
(commencing with Section 6600) of Chapter 2 of Part 2 of Division 6, or regarding a patient who is committed
to the department, to a state hospital, or any other public or private mental health facility approved by the
county mental health director under Section 1026 or 1370 of the Penal Code or receiving treatment pursuant to
Section 5300 of this code, shall be forwarded immediately without prior request to the Department of Justice.
Except as otherwise provided by law, information automatically reported under this section shall be restricted to
name, address, fingerprints, date of admission, date of discharge, date of escape or return from escape, date of
any home leave, parole or leave of absence and, if known, the county in which the person will reside upon



release.  The Department of Justice may in turn furnish information reported under this section pursuant to
Section 11105 or 11105.1 of the Penal Code.  It shall be a misdemeanor for recipients furnished with this
information to in turn furnish the information to any person or agency other than those specified in Section
11105 or 11105.1 of the Penal Code.

CREDIT(S)
(Added by Stats.1970, c. 1627, p. 3447, § 22.5.  Amended by Stats.1972, c. 1377, p. 2857, § 121; Stats.1977, c.
691, p. 2231, § 4; Stats.1983, c. 754, § 5; Stats.1984, c. 1415, § 4; Stats.1997, c. 818 (A.B.1303), § 6.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1972 amendment substituted in the first sentence, "Department of Justice" for "Bureau of Criminal

Identification and Investigation"; and substituted, in the third sentence, "Department of Justice" for
"Chief of the Bureau of Criminal Identification and Investigation".

The 1977 amendment substituted, in the first sentence, "department, state hospital, or any other public or
private mental health facility approved by the county mental health director" for "department or to a
state hospital"; and also substituted, in the first sentence, "department, to a state hospital, or any
other public or mental health facility approved by the county mental health director" for "department
or to a state hospital".

The 1983 amendment inserted, in the first sentence, "or receiving treatment pursuant to Section 5300 of
this code" following "Penal Code"; inserted, in the third and fourth sentences, "or 11105.1"
following "11105"; and substituted, in the fourth sentence, "with this information" for "such
information" and "the information" for "such information".

Stats.1984 c. 1415, added to the end of the second sentence, "and, if known, the county in which the
person will reside upon release".

Stats.1997, c. 818, inserted "or for a person who is civilly committed as a sexually violent predator
pursuant to Article 4 (commencing with Section 6600) of Chapter 2 of Part 2 of Division 6,".

For legislative intent provisions of Stats.1997, c. 818 (A.B.1303), see Historical and Statutory Notes
under Penal Code § 290.

Research References

Cross References

Department of justice, see Government Code § 15000 et seq.
Misdemeanor, see Penal Code §§ 17, 19, 19.2.
Record of disclosures, see Welfare and Institutions Code § 5328.6.

Notes Of Decisions

In general 1

1. In general

Information relative to location, income, and property of all mental patients is available to district attorneys and
probation officers for the purpose of enforcing child support obligations including information as to the
anticipated date of discharge of the patient. 54 Op.Atty.Gen. 24, 3-1-71.



§ 5328.3. Notice of disappearance of patient 

     •     Historical Notes     •     Research References

(a) When a voluntary patient would otherwise be subject to the provisions of Section 5150 of this part and
disclosure is necessary for the protection of the patient or others due to the patient's disappearance from,
without prior notice to, a designated facility and his or her whereabouts is unknown, notice of the disappearance
may be made to relatives and governmental law enforcement agencies designated by the physician in charge of
the patient or the professional person in charge of the facility or his or her designee.

(b)(1) When an involuntary patient is gravely disabled, as defined in subparagraph (B) of paragraph (1) of
subdivision (h) of Section 5008, and the patient has disappeared from a designated facility, or is transferred
between state hospitals, notice of the disappearance or transfer shall be made to the court initially ordering the
patient's commitment pursuant to Section 1370 of the Penal Code, the district attorney for the county that
ordered the commitment, and governmental law enforcement agencies designated by the physician in charge of
the patient or the professional person in charge of the facility or his or her designee.  This notice shall be made
within 24 hours of the patient's disappearance or transfer from the facility.

(2) A designated facility shall not permit the release of an involuntary patient who is gravely disabled, as
defined in subparagraph (B) of paragraph (1) of subdivision (h) of Section 5008, without prior written
authorization of the court pursuant to paragraph (2) of subdivision (d) of Section 5358.  The court may approve
the pending release without a hearing unless a party notified pursuant to subdivision (d) of Section 5358 objects
to the pending release within 10 days after receiving notice.  This paragraph does not apply to the transfer of
persons between state hospitals.

CREDIT(S)
(Added by Stats.1970, c. 1627, p. 3447, § 22.6.  Amended by Stats.1995, c. 593 (A.B.145), § 2.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1995 amendment designated the existing text as subd.(a) and made gender-related changes in that

subdivision; and added subd.(b)(1) and (b)(2), relating to involuntary patients.

Research References

Cross References

Record of disclosures, see Welfare and Institutions Code § 5328.6.
1998 Main Volume

§ 5328.35. Patient escape or walkaway; development of notification policies and procedures 

The State Department of Mental Health shall develop policies and procedures no later than 30 days after the
effective date of the Budget Act of 1998, at each state hospital, to notify Members of the Legislature who
represent the district in which the state hospital is located, local law enforcement, and designated local
government officials in the event of a patient escape or walkaway.



CREDIT(S)
(Added by Stats.1998, c. 310 (A.B.2780), § 65, eff. Aug. 19, 1998.)

§ 5328.4. Crimes against person by or upon patient; release of information 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Section operative until Jan. 1, 2012.  See, also, section operative Jan. 1, 2012.
The physician in charge of the patient, or the professional person in charge of the facility or his or her designee,
when he or she has probable cause to believe that a patient while hospitalized has committed, or has been the
victim of, murder, manslaughter, mayhem, aggravated mayhem, kidnapping, carjacking, robbery, assault with
intent to commit a felony, arson, extortion, rape, forcible sodomy, forcible oral copulation, unlawful possession
of a weapon as provided in Section 12020 of the Penal Code, or escape from a hospital by a mentally disordered
sex offender as provided in Section 6330 of the Welfare and Institutions Code, shall release information about
the patient to governmental law enforcement agencies.

The physician in charge of the patient, or the professional person in charge of the facility or his or her designee,
when he or she has probable cause to believe that a patient, while hospitalized has committed, or has been the
victim of assault or battery may release information about the patient to governmental law enforcement
agencies.

This section shall be limited solely to information directly relating to the factual circumstances of the
commission of the enumerated offenses and shall not include any information relating to the mental state of the
patient or the circumstances of his or her voluntary or involuntary admission, commitment, or treatment.

This section shall not be construed as an exception to or in any other way affecting the provisions of Article 7
(commencing with Section 1010) of Chapter 4 of Division 8 of the Evidence Code.

CREDIT(S)
(Added by Stats.1978, c. 160, p. 391, § 2.  Amended by Stats.1989, c. 897, § 46; Stats.1993, c. 610 (A.B.6), §
32, eff. Oct. 1, 1993; Stats.1993, c. 611 (S.B.60), § 36, eff. Oct. 1, 1993.)

Historical Notes

Historical And Statutory Notes

2010 Main Volume
The 1989 amendment added aggravated mayhem to the list of crimes and made other non-substantive

changes.
The 1993 amendment, in the first paragraph, inserted "carjacking".
Amendment of this section by § 32.5 of Stats.1993, c. 610, failed to become operative under the

provisions of § 54 of that Act.
Amendment of this section by § 36.5 of Stats.1993, c. 611, failed to become operative under the

provisions of § 59 of that Act.
Section affected by two or more acts at the same session of the legislature, see Government Code §

9605.
Former Notes
Former § 5328.4 added by Stats.1970, c. 1627, p. 3448, § 22.7, relating to reporting of crimes against

persons by or upon a patient, was repealed by Stats.1978, c. 160, p. 391, § 1.  See this section.
Derivation
Former § 5328.4, added by Stats.1970, c. 1627, p. 3448, § 22.7.



Research References

Cross References

Felonies, definition and penalties, see Penal Code §§ 17 and 18.
Record of disclosures, see Welfare and Institutions Code § 5328.6.

Law Review And Journal Commentaries

Institutionalizing the rights of mental patients: Committing the Legislature.  Grant H. Morris, 62 Cal.
L. Rev. 957 (1974).

Privacy at the cost of public safety: Reevaluating mental health laws in the wake of the Virginia
Tech shootings.  Celine Munoz, 18 S. Cal. Interdisc. L.J. 161 (2009).

Review of Selected 1993 California Legislation.  25 Pac. L.J. 513 (1994).
2010 Main Volume

Notes Of Decisions

Construction and application 1

1. Construction and application

Pen.C. § 11161.5 (repealed) imposed no duty upon a psychotherapist to report that an involuntarily detained
patient being treated under the Lanterman-Petris-Short Act (§ 5000 et seq.) has revealed that he has abused his
child. 57 Op.Atty.Gen. 205, 4-30-74.

§ 5328.4. Crimes against person by or upon patient; release of information 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Section operative Jan. 1, 2012.  See, also, section operative until Jan. 1, 2012.
The physician in charge of the patient, or the professional person in charge of the facility or his or her designee,
when he or she has probable cause to believe that a patient while hospitalized has committed, or has been the
victim of, murder, manslaughter, mayhem, aggravated mayhem, kidnapping, carjacking, robbery, assault with
intent to commit a felony, arson, extortion, rape, forcible sodomy, forcible oral copulation, unlawful possession
of a weapon as provided in any provision listed in Section 16590 of the Penal Code, or escape from a hospital
by a mentally disordered sex offender as provided in Section 6330 of the Welfare and Institutions Code, shall
release information about the patient to governmental law enforcement agencies.

The physician in charge of the patient, or the professional person in charge of the facility or his or her designee,
when he or she has probable cause to believe that a patient, while hospitalized has committed, or has been the
victim of assault or battery may release information about the patient to governmental law enforcement
agencies.

This section shall be limited solely to information directly relating to the factual circumstances of the
commission of the enumerated offenses and shall not include any information relating to the mental state of the
patient or the circumstances of his or her voluntary or involuntary admission, commitment, or treatment.

This section shall not be construed as an exception to or in any other way affecting the provisions of Article 7
(commencing with Section 1010) of Chapter 4 of Division 8 of the Evidence Code.

CREDIT(S)



(Added by Stats.1978, c. 160, p. 391, § 2.  Amended by Stats.1989, c. 897, § 46; Stats.1993, c. 610 (A.B.6), §
32, eff. Oct. 1, 1993; Stats.1993, c. 611 (S.B.60), § 36, eff. Oct. 1, 1993; Stats.2010, c. 178 (S.B.1115), § 101,
operative Jan. 1, 2012.)

Historical Notes

Law Revision Commission Comments

Section 5328.4 is amended to reflect nonsubstantive reorganization of the statutes governing control of
deadly weapons. [38 Cal.L.Rev.Comm. Reports 217 (2009)].

Historical And Statutory Notes

2010 Main Volume
The 1989 amendment added aggravated mayhem to the list of crimes and made other non-substantive

changes.
The 1993 amendment, in the first paragraph, inserted "carjacking".
Amendment of this section by § 32.5 of Stats.1993, c. 610, failed to become operative under the

provisions of § 54 of that Act.
Amendment of this section by § 36.5 of Stats.1993, c. 611, failed to become operative under the

provisions of § 59 of that Act.
Section affected by two or more acts at the same session of the legislature, see Government Code §

9605.
2010 Legislation
Stats.2010, c. 178 (S.B.1115), made changes to cross references consistent with the reorganization of

deadly weapons provisions in the Penal Code by Stats.2010, c. 711 (S.B.1080).
For operative effect provisions relating to Stats.2010, c. 178 (S.B.1115), see Historical and Statutory

Notes under Business and Professions Code § 7542.1.
Subordination of legislation by Stats.2010, c. 178 (S.B.1115), to other 2010 legislation, see Historical

and Statutory Notes under Business and Professions Code § 7542.1.
2010 Main Volume
Former Notes
Former § 5328.4 added by Stats.1970, c. 1627, p. 3448, § 22.7, relating to reporting of crimes against

persons by or upon a patient, was repealed by Stats.1978, c. 160, p. 391, § 1.  See this section.
Derivation
Former § 5328.4, added by Stats.1970, c. 1627, p. 3448, § 22.7.

Research References

Cross References

Felonies, definition and penalties, see Penal Code §§ 17 and 18.
Record of disclosures, see Welfare and Institutions Code § 5328.6.

Law Review And Journal Commentaries

Institutionalizing the rights of mental patients: Committing the Legislature.  Grant H. Morris, 62 Cal.
L. Rev. 957 (1974).

Privacy at the cost of public safety: Reevaluating mental health laws in the wake of the Virginia
Tech shootings.  Celine Munoz, 18 S. Cal. Interdisc. L.J. 161 (2009).

Review of Selected 1993 California Legislation.  25 Pac. L.J. 513 (1994).
2010 Main Volume



Notes Of Decisions

Construction and application 1

1. Construction and application

Pen.C. § 11161.5 (repealed) imposed no duty upon a psychotherapist to report that an involuntarily detained
patient being treated under the Lanterman-Petris-Short Act (§ 5000 et seq.) has revealed that he has abused his
child. 57 Op.Atty.Gen. 205, 4-30-74.

§ 5328.5. Confidential information and records; disclosure; elder abuse or dependent adult abuse 

     •     Historical Notes

Information and records described in Section 5328 may be disclosed in communications relating to the
prevention, investigation, or treatment of elder abuse or dependent adult abuse pursuant to Chapter 11
(commencing with Section 15600) and Chapter 13 (commencing with Section 15750), of Part 3 of Division 9.

CREDIT(S)
(Added by Stats.1987, c. 1166, § 1, eff. Sept. 26, 1987.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5328.5, added by Stats.1970, c. 1627, p. 3448, § 23, defining "minor", was repealed by

Stats.1982, c. 506, § 3.

§ 5328.6. Record of disclosures 

     •     Historical Notes

When any disclosure of information or records is made as authorized by the provisions of Section 11878 or
11879 of the Health and Safety Code, subdivision (a) or (d) of Section 5328, Sections 5328.1, 5328.3, or
5328.4, the physician in charge of the patient or the professional person in charge of the facility shall promptly
cause to be entered into the patient's medical record: the date and circumstances under which such disclosure
was made; the names and relationships to the patient if any, of persons or agencies to whom such disclosure
was made; and the specific information disclosed.

CREDIT(S)
(Added by Stats.1970, c. 1627, p. 3448, § 23.5.  Amended by Stats.1975, c. 1108, p. 2685, § 3; Stats.1980, c.
676, p. 2038, § 333.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1975 amendment substituted "is made" for "are made"; and inserted "Section 4353 or 4353.5",



following "authorized by the provisions of" (subsequently amended; see 1980 amendment note).
The 1980 amendment substituted "Section 11878 or 11879 of the Health and Safety Code" for "Section

4353 or 4353.5".
1998 Main Volume

§ 5328.7. Consent forms; record of forms used; copy for patient 

     •     Historical Notes

Signed consent forms by a patient for release of any information to which such patient is required to consent
under the provisions of Sections 11878 or 11879 of the Health and Safety Code or subdivision (a) or (d) of
Section 5328 shall be obtained for each separate use with the use specified, the information to be released, the
name of the agency or individual to whom information will be released indicated on the form and the name of
the responsible individual who has authorization to release information specified.  Any use of this form shall be
noted in the patient file.  Patients who sign consent forms shall be given a copy of the consent form signed.

CREDIT(S)
(Added by Stats.1975, c. 1108, p. 2685, § 4.  Amended by Stats.1980, c. 676, p. 2038, § 334.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1980 amendment substituted, in the first sentence, "Sections 11878 or 11879 of the Health and

Safety Code" for "Section 4353 or 4353.5".

§ 5328.8. Death of patient in state mental hospital; release of information to coroner 

     •     Historical Notes     •     Research References

The State Department of Mental Health, the physician in charge of the patient, or the professional person in
charge of the facility or his or her designee, shall, except as otherwise provided in this section, release
information obtained in the course of providing services under Division 5 (commencing with Section 5000),
Division 6 (commencing with Section 6000), or Division 7 (commencing with Section 7100), to the coroner
when a patient dies from any cause, natural or otherwise, while hospitalized in a state mental hospital.  The
State Department of Mental Health, the physician in charge of the patient, or the professional person in charge
of the facility or his or her designee, shall not release any notes, summaries, transcripts, tapes, or records of
conversations between the patient and health professional personnel of the hospital relating to the personal life
of the patient which is not related to the diagnosis and treatment of the patient's physical condition.  Any
information released to the coroner pursuant to this section shall remain confidential and shall be sealed and
shall not be made part of the public record.

CREDIT(S)
(Added by Stats.1977, c. 498, p. 1624, § 2.  Amended by Stats.1978, c. 69, p. 192, § 6; Stats.1979, c. 373, p.
1398, § 365; Stats.1982, c. 1141, § 8.)

Historical Notes

Historical And Statutory Notes



1998 Main Volume
The 1978 amendment rewrote the section, which previously read:
"The State Department of Health, the physician in charge of the patient, or the professional person in

charge of the facility or his designee, shall release all financial and clinical treatment information
obtained in the course of providing services under Division 5 (commencing with Section 5000),
Division 6 (commencing with Section 6000), or Division 7 (commencing with Section 7000), to the
coroner when a patient dies from any cause, natural or otherwise, while hospitalized in a state mental
hospital.  Such information, when released to the coroner, shall remain confidential and shall be
sealed and shall not be made part of the public record."

The 1979 amendment substituted, in two places, "State Department of Mental Health or the State
Department of Developmental Services" for "State Department of Mental Health or the State
Department of Developmental Disabilities" (subsequently amended; see 1982 amendment note) and
substituted "Division 7 (commencing with Section 7100)" for "Division 7 (commencing with
Section 7000)".

The 1982 amendment deleted, in two places, "or the State Department of Developmental Services"
following "State Department of Mental Health"; deleted, at the end of the first sentence, "or a state
hospital for the developmentally disabled" following "state mental hospital"; and inserted, in two
places, "or her" following "his".

Research References

Cross References

Coroner, duties, see Government Code § 27460 et seq.
1998 Main Volume

§ 5328.9. Disclosure to employer; conditions; disclosure to patient; notice of nondisclosure to superior
court 

If at such time as a patient's hospital records are required by an employer to whom the patient has applied for
employment, such records shall be forwarded to a qualified physician or psychiatrist representing the employer
upon the request of the patient unless the physician or administrative officer responsible for the patient deems
the release of such records contrary to the best interest of the patient.

If the physician or administrative officer responsible for a patient deems the release of such records contrary to
the best interest of the patient, he shall notify the patient within five days.  In the event that the disclosure of the
patient's records to the patient himself would not serve his best interests, the physician or administrative officer
in question shall render formal notice of his decision to the superior court of the county in which the patient
resides.

CREDIT(S)
(Added by Stats.1972, c. 1058, p. 1961, § 3.)

§ 5329. Statistical data 

     •     Historical Notes

Nothing in this chapter shall be construed to prohibit the compilation and publication of statistical data for use
by government or researchers under standards set by the Director of Mental Health.

CREDIT(S)



(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.  Amended by Stats.1968, c. 1374, p. 2660,
§ 49, operative July 1, 1969; Stats.1973, c. 142, p. 417, § 70.5, eff. June 30, 1973, operative July 1, 1973;
Stats.1977, c. 1252, p. 4576, § 571, operative July 1, 1978; Stats.1978, c. 429, p. 1455,§ 209, eff. July 17, 1978,
operative July 1, 1978; Stats.1982, c. 1141, § 10.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1968 amendment deleted, at the end of the section, "in regulations approved by the citizens

advisory council".
The 1973 amendment substituted "State Director of Health" (now "Director of Mental Health") for

"Director of Mental Hygiene".
The 1977 amendment substituted "State Director of Mental Health" (now "Director of Mental Health")

for "State Director of Health".
The 1978 amendment substituted "Director of Mental Health or the Director of Developmental

Services" (now "Director of Mental Health") for "State Director of Mental Health".
The 1982 amendment deleted "or the Director of Developmental Services" following "Director of

Mental Health".

§ 5330. Action for damages 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) Any person may bring an action against an individual who has willfully and knowingly released confidential
information or records concerning him or her in violation of this chapter, or of Chapter 1 (commencing with
Section 11860) of Part 3 of Division 10.5 of the Health and Safety Code, for the greater of the following
amounts:

(1) Ten thousand dollars ($10,000).

(2) Three times the amount of actual damages, if any, sustained by the plaintiff.

(b) Any person may bring an action against an individual who has negligently released confidential information
or records concerning him or her in violation of this chapter, or of Chapter 1 (commencing with Section 11860)
of Part 3 of Division 10.5 of the Health and Safety Code, for both of the following:

(1) One thousand dollars ($1,000).  In order to recover under this paragraph, it shall not be a prerequisite that
the plaintiff suffer or be threatened with actual damages.

(2) The amount of actual damages, if any, sustained by the plaintiff.

(c) Any person may, in accordance with Chapter 3 (commencing with Section 525) of Title 7 of Part 2 of the
Code of Civil Procedure, bring an action to enjoin the release of confidential information or records in violation
of this chapter, and may in the same action seek damages as provided in this section.

(d) In addition to the amounts specified in subdivisions (a) and (b), the plaintiff shall recover court costs and
reasonable attorney's fees as determined by the court.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.  Amended by Stats.1975, c. 1108, p. 2685,
§ 5; Stats.1980, c. 676, p. 2038, § 335; Stats.1998, c. 738 (S.B.2098), § 1, eff. Sept. 22, 1998.)



Historical Notes

Historical And Statutory Notes

1998 Legislation
Stats.1998, c. 738, § 1, rewrote this section which formerly provided:
"Any person may bring an action against an individual who has willfully and knowingly released

confidential information or records concerning him in violation of the provisions of this chapter, or
of Chapter 1 (commencing with Section 11860) of Part 3 of Division 10.5 of the Health and Safety
Code, for the greater of the following amounts:

"(1) Five hundred dollars ($500).
"(2) Three times the amount of actual damages, if any, sustained by the plaintiff.
"Any person may, in accordance with the provisions of Chapter 3 (commencing with Section 525) of

Title 7 of Part 2 of the Code of Civil Procedure, bring an action to enjoin the release of confidential
information or records in violation of the provisions of this chapter, and may in the same action seek
damages as provided in this section.

"It is not a prerequisite to an action under this section that the plaintiff suffer or be threatened with
actual damages."

1998 Main Volume
The 1975 amendment inserted, in the introductory provision, "or of Chapter 3 (commencing with

Section 4330) of Part 1 of Division 4," (subsequently amended; see 1980 amendment note).
The 1980 amendment substituted, in the introductory provision "or of Chapter 1 (commencing with

Section 11860) of Part 3 of Division 10.5 of the Health and Safety Code" for "or of Chapter 3
(commencing with Section 4330) of Part 1 of Division 4".

Research References

Cross References

Damages for torts in general, see Civil Code § 3333.
Exemplary damages, see Civil Code § 3294.
Injunction, see Civil Code § 3420 et seq.; Code of Civil Procedure § 525 et seq.
Preventive relief, see Civil Code § 3420 et seq.

Law Review And Journal Commentaries

Duty of psychotherapists to warn. (1978) 14 Cal.W.L.Rev. 153.
1998 Main Volume

Collateral References:

Witkin, Summary (9th ed) Torts §582
 Cal Digest of Official Reports 3d Series, Forfeitures and Penalties §§3, 4, Injunctions §§5, 9 et seq.
 Am Jur 2d Forfeitures and Penalties §§71 et seq., Injunctions §§175 et seq, 247 et seq.

Notes Of Decisions

In general 1

1. In general



Civil action by recipient of mental health services for willful and knowing release of confidential information
about recipient can be maintained only if information allegedly released pertains to services rendered under
statutorily enumerated sections of Welfare and Institutions Code. Devereaux v. Latham & Watkins (App. 2
Dist. 1995) 38 Cal.Rptr.2d 849, 32 Cal.App.4th 1571, rehearing denied, review denied. Mental Health  21

Pen.C. § 11161.5 (repealed) imposed no duty upon a psychotherapist to report that an involuntarily detained
patient being treated under the Lanterman-Petris-Short Act (§ 5000 et Seq.) has revealed that he has abused his
child. 57 Op.Atty.Gen. 205, 4-30-74.

§ 5331. Evaluation on competency; effect; statement of California Law 

     •     Historical Notes     •     Research References     •     Notes of Decisions

No person may be presumed to be incompetent because he or she has been evaluated or treated for mental
disorder or chronic alcoholism, regardless of whether such evaluation or treatment was voluntarily or
involuntarily received.  Any person who leaves a public or private mental health facility following evaluation or
treatment for mental disorder or chronic alcoholism, regardless of whether that evaluation or treatment was
voluntarily or involuntarily received, shall be given a statement of California law as stated in this paragraph.

Any person who has been, or is, discharged from a state hospital and received voluntary or involuntary
treatment under former provisions of this code relating to inebriates or the mentally ill shall, upon request to the
state hospital superintendent or the State Department of Mental Health, be given a statement of California law
as stated in this section unless the person is found to be incompetent under proceedings for conservatorship or
guardianship.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.  Amended by Stats.1968, c. 1374, p. 2660,
§ 50, operative July 1, 1969; Stats.1971, c. 1593, p. 3342, § 378, operative July 1, 1973; Stats.1977, c. 1252, p.
4572, § 572, operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1968 amendment substituted, in the second sentence of the first paragraph, "this paragraph" for

"this section"; substituted, in the second paragraph, "who has been, or is, discharged from a state
hospital and received" for "who received"; and substituted, in the second paragraph, "given a
statement of California law as stated in this section" for "granted a certificate of competency".

The 1971 amendment substituted "State Department of Health" (now "State Department of Mental
Health") for "Department of Mental Hygiene".

The 1977 amendment substituted "State Department of Mental Health" for "State Department of
Health".

Derivation: Section 6729, added by Stats.1927, c. 369, p. 1161, § 6729, amended by Stats.1945, c. 136,
p. 621, § 2; Stats.1949, c. 1315, p. 2302, § 1; Stats.1957, c. 1141, p. 2433, § 1; Stats.1959, c. 1651,
p. 4028, § 2; Stats.1963, c. 614, p. 1493, § 1; Stats.1965, c. 1677, p. 3799, § 5.

Section 6734, added by Stats.1937, c. 369, p. 1162, § 6734, amended by Stats.1947, c. 693, p. 1727, § 1;
Stats.1959, c. 1651, p. 4028, § 3; Stats.1965, c. 1797, p. 4160, § 47.

Pol.C. § 2189, added by Stats.1903, c. 364, p. 509, § 1, amended by Stats.1905, c. 180, p. 174, § 1;
Stats.1909, c. 65, p. 74, § 24; Stats.1915, c. 372, p. 568, § 1; Stats.1927, c. 403, p. 658, § 4;
Stats.1929, c. 761, p. 1485, § 2; Stats.1937, c. 336, p. 735, § 1.



Research References

Cross References

Burden of proof of insanity, see Evidence Code § 522.
Conservatorship, see Probate Code § 1800 et seq.
Conservatorship and guardianship for developmentally disabled persons, see Health and Safety Code

§ 416 et seq.
Conservatorship for gravely disabled persons, see Welfare and Institutions Code § 5350 et seq.
Disabilities of conservatee, see Welfare and Institutions Code §§ 5356, 5357.
Evaluation defined, see Welfare and Institutions Code § 5008.
Firearms, possession by mental patients, see Welfare and Institutions Code § 8100 et seq.
Guardians, appointment, see Probate Code § 2250.
Legal disability not imposed by evaluation proceedings, see Welfare and Institutions Code § 5005.
Presumption of competence after termination of conservatorship, see Welfare and Institutions Code

§ 5368.
Public guardian, see Government Code § 27430 et seq.
Rights of conservatees, right to contract, see Welfare and Institutions Code§ 5357.

Law Review And Journal Commentaries

Bright thread for California's legal crazy-quilt: A proposed right to refuse antipsychotic drugs.  22
U.S.F.L.Rev. 341 (1988).

Elusive insanity defense.  Leslie D. Ringer and John C. McCormack (1977) 63 A.B.A.J. 1721.
Legislative control of shock treatment. (1975) 9 U.S.F.L.Rev. 738.
Mental incompetency to contract or convey.  Henry Weihofen (1966) 39 S.Cal.L.Rev. 211.
Right to effective mental treatment.  Ralph Kirkland Schwitzgebel (1974) 62 Cal.L.Rev. 936.
1998 Main Volume

Collateral References:

B-W Cal Civil Practice: Probate and Trust Proceedings §30:7
 Am Jur 2d Incompetent Persons §129.

Notes Of Decisions

Presumption of incompetence 1

1. Presumption of incompetence

Provision of this section that no patient may be presumed to be incompetent because he has been evaluated or
treated for mental disorder, does not apply only to disabilities which arise after patient's treatment, but applies
to prohibit presumption of incompetence both during and after hospitalization. Riese v. St. Mary's Hospital &
Medical Center (App. 1 Dist. 1987) 271 Cal.Rptr. 199, 209 Cal.App.3d 1303. Evidence  63

§ 5332. Administration of antipsychotic medication to persons subject to detention; consideration of
treatment alternatives; internal procedures at hospitals; acquisition of person's medication history;
emergency procedures 

     •     Historical Notes     •     Research References     •     Notes of Decisions



(a) Antipsychotic medication, as defined in subdivision (l) of Section 5008, may be administered to any person
subject to detention pursuant to Section 5150, 5250, 5260, or 5270.15, if that person does not refuse that
medication following disclosure of the right to refuse medication as well as information required to be given to
persons pursuant to subdivision (c) of Section 5152 and subdivision (b) of Section 5213.

(b) If any person subject to detention pursuant to Section 5150, 5250, 5260, or 5270.15, and for whom
antipsychotic medication has been prescribed, orally refuses or gives other indication of refusal of treatment
with that medication, the medication shall be administered only when treatment staff have considered and
determined that treatment alternatives to involuntary medication are unlikely to meet the needs of the patient,
and upon a determination of that person's incapacity to refuse the treatment, in a hearing held for that purpose.

(c) Each hospital in conjunction with the hospital medical staff or any other treatment facility in conjunction
with its clinical staff shall develop internal procedures for facilitating the filing of petitions for capacity
hearings and other activities required pursuant to this chapter.

(d) When any person is subject to detention pursuant to Section 5150, 5250, 5260, or 5270.15, the agency or
facility providing the treatment shall acquire the person's medication history, if possible.

(e) In the case of an emergency, as defined in subdivision (m) of Section 5008, a person detained pursuant to
Section 5150, 5250, 5260, or 5270.15 may be treated with antipsychotic medication over his or her objection
prior to a capacity hearing, but only with antipsychotic medication that is required to treat the emergency
condition, which shall be provided in the manner least restrictive to the personal liberty of the patient.  It is not
necessary for harm to take place or become unavoidable prior to intervention.

CREDIT(S)
(Added by Stats.1991, c. 681 (S.B.665), § 3.  Amended by Stats.2001, c. 506 (A.B.1424), § 9.)

Historical Notes

Historical And Statutory Notes

2001 Legislation
For legislative findings, declarations and intent relating to Stats.2001, c. 506 (A.B.1424), see Historical

and Statutory Notes under Health and Safety Code § 1374.51.

Research References

Law Review And Journal Commentaries

Pursuing justice for the mentally disabled.  Grant H. Morris, 42 San Diego L. Rev. 757 (2005).
Review of Selected 1991 California Legislation.  23 Pac.L.J. 661 (1992).

Collateral References:

Witkin, Procedure (4th ed) Actions §34

Notes Of Decisions

Assault and battery 1
Compelled treatment 4
Construction and application   3/4 
Presumptions 2
Right to refuse medication 3



. Construction and application

The Lanterman-Petris-Short Act (LPS Act) confers rights on patients in two ways: first, it affirms that persons
with mental illness have the same legal rights and responsibilities guaranteed all other persons by the Federal
Constitution and laws and the Constitution and laws of the State of California, unless specifically limited by
federal or state law or regulations, and second, the LPS Act specifies a nonexclusive list of rights. In re Qawi
(2004) 7 Cal.Rptr.3d 780, 32 Cal.4th 1, 81 P.3d 224, on remand 2004 WL 407059, unpublished. Mental Health

 14.1; Mental Health  31

1. Assault and battery

Administration of tranquilizer to psychiatric patient who was involuntarily detained did not constitute assault
and battery and its administration was within scope of immunity contemplated by Welfare and Institutions Code
where administration of short-acting tranquilizer was only practical measure at hand for patient's own
protection given that he was struggling and highly agitated, and there was no evidence that tranquilizer
administered was antipsychotic medication. Heater v. Southwood Psychiatric Center (App. 4 Dist. 1996) 49
Cal.Rptr.2d 880, 42 Cal.App.4th 1068, rehearing denied, review denied. Assault And Battery  10; Mental
Health  51.20

2. Presumptions

The presumption that Lanterman-Petris-Short Act (LPS Act) patients are competent to refuse antipsychotic
medication unless proven otherwise is based on a recognition that mental illness often strikes only limited areas
of functioning, leaving other areas unimpaired, and consequently many mentally ill persons retain the capacity
to function in a competent manner. In re Qawi (2004) 7 Cal.Rptr.3d 780, 32 Cal.4th 1, 81 P.3d 224, on remand
2004 WL 407059, unpublished. Mental Health  51.20

3. Right to refuse medication

Under the Lanterman-Petris-Short Act (LPS Act), a patient may refuse medication unless (1) the person is
determined to be incompetent, that is, incapable of making rational decisions about his own medical treatment;
(2) medication is administered pursuant to an emergency situation, as defined by the LPS Act; or (3) the person
is committed under statute allowing additional confinement after a particularized showing that the person is a
demonstrated danger and that he or she was recently dangerous, as defined by that statute. In re Qawi (2004) 7
Cal.Rptr.3d 780, 32 Cal.4th 1, 81 P.3d 224, on remand 2004 WL 407059, unpublished. Mental Health 
51.15

A long-term Lanterman-Petris-Short Act (LPS Act) conservatee possesses the right to refuse antipsychotic
medication absent a determination of incompetence. In re Qawi (2004) 7 Cal.Rptr.3d 780, 32 Cal.4th 1, 81 P.3d
224, on remand 2004 WL 407059, unpublished. Mental Health  51.15

The right of Lanterman-Petris-Short Act (LPS Act) patients to refuse antipsychotic medication does not apply
solely to short-term LPS patients. In re Qawi (2004) 7 Cal.Rptr.3d 780, 32 Cal.4th 1, 81 P.3d 224, on remand
2004 WL 407059, unpublished. Mental Health  51.15

4. Compelled treatment

Medical treatment can be compelled for a Lanterman-Petris-Short Act (LPS Act) conservatee only if such
treatment is authorized in the court order of conservatorship or in a subsequent court order, except in medical
emergencies. In re Qawi (2004) 7 Cal.Rptr.3d 780, 32 Cal.4th 1, 81 P.3d 224, on remand 2004 WL 407059,
unpublished. Health  912; Mental Health  51.15

§ 5333. Capacity hearings; representation by advocate or counsel; petition; notice 



     •     Research References

(a) Persons subject to capacity hearings pursuant to Section 5332 shall have a right to representation by an
advocate or legal counsel."Advocate," as used in this section, means a person who is providing mandated
patients' rights advocacy services pursuant to Chapter 6.2 (commencing with Section 5500), and this chapter.  If
the Department of Mental Health provides training to patients' rights advocates, that training shall include
issues specific to capacity hearings.

(b) Petitions for capacity hearings pursuant to Section 5332 shall be filed with the superior court.  The director
of the treatment facility or his or her designee shall personally deliver a copy of the notice of the filing of the
petition for a capacity hearing to the person who is the subject of the petition.

(c) The mental health professional delivering the copy of the notice of the filing of the petition to the court for a
capacity hearing shall, at the time of delivery, inform the person of his or her legal right to a capacity hearing,
including the right to the assistance of the patients' rights advocate or an attorney to prepare for the hearing and
to answer any questions or concerns.

(d) As soon after the filing of the petition for a capacity hearing is practicable, an attorney or a patients' rights
advocate shall meet with the person to discuss the capacity hearing process and to assist the person in preparing
for the capacity hearing and to answer questions or to otherwise assist the person, as is appropriate.

CREDIT(S)
(Added by Stats.1991, c. 681 (S.B.665), § 4.)

Research References

Law Review And Journal Commentaries

Pursuing justice for the mentally disabled.  Grant H. Morris, 42 San Diego L. Rev. 757 (2005).

Collateral References:

Witkin, Procedure (4th ed) Actions §34

§ 5334. Capacity hearings; time for hearing; location; hearing officer; determination; notification;
appeal; habeas corpus 

     •     Research References

(a) Capacity hearings required by Section 5332 shall be heard within 24 hours of the filing of the petition
whenever possible.  However, if any party needs additional time to prepare for the hearing, the hearing shall be
postponed for 24 hours.  In case of hardship, hearings may also be postponed for an additional 24 hours,
pursuant to local policy developed by the county mental health director and the presiding judge of the superior
court regarding the scheduling of hearings.  The policy developed pursuant to this subdivision shall specify
procedures for the prompt filing and processing of petitions to ensure that the deadlines set forth in this section
are met, and shall take into consideration the availability of advocates and the treatment needs of the patient.  In
no event shall hearings be held beyond 72 hours of the filing of the petition.  The person who is the subject of
the petition and his or her advocate or counsel shall receive a copy of the petition at the time it is filed.

(b) Capacity hearings shall be held in an appropriate location at the facility where the person is receiving
treatment, and shall be held in a manner compatible with, and the least disruptive of, the treatment being
provided to the person.



(c) Capacity hearings shall be conducted by a superior court judge, a court-appointed commissioner or referee,
or a court-appointed hearing officer.  All commissioners, referees, and hearing officers shall be appointed by
the superior court from a list of attorneys unanimously approved by a panel composed of the local mental health
director, the county public defender, and the county counsel or district attorney designated by the county board
of supervisors.  No employee of the county mental health program or of any facility designated by the county
and approved by the department as a facility for 72-hour treatment and evaluation may serve as a hearing
officer.  All hearing officers shall receive training in the issues specific to capacity hearings.

(d) The person who is the subject of the capacity hearing shall be given oral notification of the determination at
the conclusion of the capacity hearing.  As soon thereafter as is practicable, the person, his or her counsel or
advocate, and the director of the facility where the person is receiving treatment shall be provided with written
notification of the capacity determination, which shall include a statement of the evidence relied upon and the
reasons for the determination.  A copy of the determination shall be submitted to the superior court.

(e) (1) The person who is the subject of the capacity hearing may appeal the determination to the superior court
or the court of appeal.

(2) The person who has filed the original petition for a capacity hearing may request the district attorney or
county counsel in the county in which the person is receiving treatment to appeal the determination to the
superior court or the court of appeal, on behalf of the state.

(3) Nothing shall prohibit treatment from being initiated pending appeal of a determination of incapacity
pursuant to this section.

(4) Nothing in this section shall be construed to preclude the right of a person to bring a writ of habeas corpus
pursuant to Section 5275, subject to the provisions of this chapter.

(f) All appeals to the superior court pursuant to this section shall be subject to de novo review.

CREDIT(S)
(Added by Stats.1991, c. 681 (S.B.665), § 5.)

Research References

Law Review And Journal Commentaries

Pursuing justice for the mentally disabled.  Grant H. Morris, 42 San Diego L. Rev. 757 (2005).

Collateral References:

Witkin, Procedure (4th ed) Actions §34

§ 5336. Capacity hearings; effect of determination 

Any determination of a person's incapacity to refuse treatment with antipsychotic medication made pursuant to
Section 5334 shall remain in effect only for the duration of the detention period described in Section 5150 or
5250, or both, or until capacity has been restored according to standards developed pursuant to subdivision (c)
of Section 5332, or by court determination, whichever is sooner.

CREDIT(S)
(Added by Stats.1991, c. 681 (S.B.665), § 6.)

Collateral References:

Witkin, Procedure (4th ed) Actions §34



§ 5337. Persons determined at certification review hearing to be danger to others; right to file petition for
post certification 

Notwithstanding Section 5257, nothing shall prohibit the filing of a petition for post certification pursuant to
Article 6 (commencing with Section 5300) for persons who have been determined to be a danger to others at a
certification review hearing.

CREDIT(S)
(Added by Stats.1991, c. 681 (S.B.665), § 7.)

Collateral References:

 Cal Digest of Official Reports 3d Series, Incompetent Persons §§3 et seq.
 Am Jur 2d Incompetent Persons §§33 et seq.

Article 8. Community Controlled Substances Treatment Services

§ 5340. Legislature intent 

     •     Historical Notes     •     Research References     •     Notes of Decisions

It is the intention of the Legislature by enacting this article to provide legal procedures for the custody,
evaluation, and treatment of users of controlled substances.  The enactment of this article shall not be construed
to be evidence that any person subject to its provisions is mentally disordered, or evidence that the Legislature
considers that such persons are mentally disordered.

CREDIT(S)
(Added by Stats.1970, c. 1502, p. 2986, § 1.  Amended by Stats.1984, c. 1635, § 99.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Stats.1984, c. 1635, substituted, in the first sentence, "controlled substances" for "narcotics and

restricted dangerous drugs".
Derivation: Health and Safety Code former § 11920, added by Stats.1969, c. 869, p. 1710, § 1.

Research References

Cross References

Controlled substances addicts, see Health and Safety Code § 11550 et seq.
Controlled substances defined, see Welfare and Institutions Code § 5341; Health and Safety Code §

11019.
Restricted dangerous drugs defined, see Welfare and Institutions Code § 5341; Health and Safety

Code § 11032.
1998 Main Volume



Collateral References:

Witkin, Procedure (4th ed) Actions §§14, 38

Notes Of Decisions

In general 1
Special proceedings 2

1. In general

The repeal of narcotic and habit-forming drug addict commitment procedures (§§ 6350 to 6362, 6400 to 6408)
did not affect the validity of any commitments made thereunder which became final before the effective date of
the repeal of those sections on November 23, 1970. 54 Op.Atty.Gen. 148, 8-18-71.

2. Special proceedings

"Special proceedings" subject to summary judgment unless inconsistent therewith or specifically provided in
the special proceeding statutes include certiorari, mandamus, prohibition, contempt, enforcement of liens,
arbitration proceedings, dissolution of corporations, probate of wills and administration of decedents' estates,
guardianship, adoption, conservatorship proceedings against insolvent insurance companies, commitment
proceedings for mentally disordered persons, alcoholics, and users of controlled substances, judicial
commitment of narcotic addicts, judicial commitment of developmentally disabled persons, juvenile court
placement of dependent children, mentally disordered or developmentally disabled minors, and conservatorship
proceedings for gravely disabled persons. Bagration v. Superior Court (App. 2 Dist. 2003) 3 Cal.Rptr.3d 292,
110 Cal.App.4th 1677, review denied. Judgment  180

§ 5341. Controlled substances defined 

     •     Historical Notes

As used in this article, "controlled substances" means those substances referred to in Division 10 (commencing
with Section 11000) of the Health and Safety Code.

CREDIT(S)
(Added by Stats.1984, c. 1635, § 101.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5341, added by Stats.1970, c. 1502, § 1, derived from Health and Safety Code former § 11920,

added by Stats.1969, c. 869, § 1, defining "narcotics" and "restricted dangerous drugs", was repealed
by Stats.1984, c. 1635, § 100.

Derivation: Former § 5341, added by Stats.1970, c. 1502, p. 2986, § 1.

§ 5342. Construction 

     •     Historical Notes     •     Research References



Where other applicable sections of this part contain the phrase "a danger to himself or herself or others, or
gravely disabled," such sections shall be deemed to refer to the condition of danger to self or others or grave
disability as a result of the use of controlled substances, rather than by mental disorder, as such.

CREDIT(S)
(Added by Stats.1970, c. 1502, p. 2987, § 1.  Amended by Stats.1984, c. 1635, § 102.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Stats.1984, c. 1635, added "or herself"; and substituted "controlled substances" for "narcotics or

restricted dangerous drugs".

Research References

Cross References

Gravely disabled defined, see Welfare and Institutions Code § 5008.
1998 Main Volume

§ 5343. Laws applicable 
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Notwithstanding any other provision of law, if any person is a danger to others or to himself or herself, or
gravely disabled, as a result of the use of controlled substances, he or she shall be subject, insofar as possible, to
the provisions of Articles 1 (commencing with Section 5150), 2 (commencing with Section 5200), 4
(commencing with Section 5250), 5 (commencing with Section 5275), and 7 (commencing with Section 5325)
of this chapter, except that any custody, evaluation and treatment, or any procedure pursuant to such provisions
shall only be related to and concerned with the problem of the person's use of controlled substances.

CREDIT(S)
(Added by Stats.1970, c. 1502, p. 2987, § 1.  Amended by Stats.1984, c. 1635, § 103.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Stats.1984, c. 1365, substituted, twice within the sentence comprising the section, "controlled

substances" for "narcotics or restricted dangerous drugs"; and made nonsubstantive changes in
gender references.

Derivation: Health and Safety Code former § 11922, added by Stats.1969, c. 869, p. 1711, § 1.

Research References

Cross References

Controlled substances addicts, see Health and Safety Code § 11550 et seq.



Controlled substances defined, see Welfare and Institutions Code § 5341; Health and Safety Code §
11019.

Restricted dangerous drugs defined, see Welfare and Institutions Code § 5341; Health and Safety
Code § 11032.

Treatment of addicts for addiction, see Health and Safety Code § 11215 et seq.

Law Review And Journal Commentaries

Civil commitment of narcotics addicts in California: A case history of statutory construction.  Peter
J. Belton (1968) 19 Hastings L.J. 603.

Mental health services for the poor.  Henry Weihofen (1966) 54 Cal.L.Rev. 920.
Presence of subject during hearing on application for commitment of mentally ill persons. (1967) 14

UCLA L.Rev. 853.
1998 Main Volume

Collateral References:

Witkin, Procedure (4th ed) Actions §38

Notes Of Decisions

In general 1

1. In general

A state may establish a program of compulsory treatment for those addicted to narcotics. Robinson v. State of
Cal., U.S.Cal.1962, 82 S.Ct. 1417, 370 U.S. 660, 8 L.Ed.2d 758, rehearing denied 83 S.Ct. 202, 371 U.S. 905, 9
L.Ed.2d 166.

§ 5344. Expenditures 

     •     Historical Notes

Any expenditure for the custody, evaluation, treatment, or other procedures for services rendered a person
pursuant to this article shall be considered an expenditure made under the provisions of Part 2 (commencing
with Section 5600) of this division, and shall be paid as are other expenditures pursuant to that part.  No person
shall be admitted to a state hospital for care and treatment of his or her use of controlled substances prior to
screening and referral by an agency designated in the county Short-Doyle plan to provide the services.

CREDIT(S)
(Added by Stats.1970, c. 1502, p. 2987, § 1.  Amended by Stats.1984, c. 1635, § 104.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Stats.1984, c. 1635, substituted, in the second sentence, "his or her use of controlled substances" for "his

use of narcotics or dangerous restricted drugs".
Derivation: Health and Safety Code former § 11923, added by Stats.1969, c. 869, p. 1711, § 1.
1998 Main Volume



Collateral References:

 Cal Digest of Official Reports 3d Series, Guardianship and Conservatorship §§40 et seq.,
Incompetent Persons §6.

 Am Jur 2d Guardian and Ward §§18 et seq., Incompetent Persons §§33 et seq.

Article 9. The Assisted Outpatient Treatment Demonstration Project Act Of 2002

§ 5345. Short title; definitions 

     •     Historical Notes     •     Research References

(a) This article shall be known, and may be cited, as Laura's Law.

(b) "Assisted outpatient treatment" shall be defined as categories of outpatient services that have been ordered
by a court pursuant to Section 5346 or 5347.

CREDIT(S)
(Added by Stats.2002, c. 1017 (A.B.1421), § 2.)

Operative Effect

For operative effect of this article, see Welfare and Institutions Code § 5349.

Repeal

For repeal of Article 9, see Welfare and Institutions Code § 5349.5.

Historical Notes

Historical And Statutory Notes

2002 Legislation
Stats.2002, c. 1017 (A.B.1421), § 1, provides:
"The Legislature finds and declares all of the following:
"(a) On February 15, 2001, the Rand Corporation released a report, commissioned by the California

Senate Committee on Rules, titled "The Effectiveness of Involuntary Outpatient Treatment:
Empirical Evidence and the Experience of Eight States," which is an evidence-based approach to
examining and synthesizing empirical research on involuntary outpatient treatment.

"(b) Rand's findings include the following:
"(1) Data from the State Department of Mental Health's Client Data System, documenting about

one-half of all commitments in California, indicate that 58,439 individuals accounted for 106,314
admissions under 72-hour holds, and, of those:

"(A) Thirty-three and two-tenths percent, or 17,062, had at least one prior episode of involuntary
commitment in the previous 12 months.

"(B) Thirty-four and three-tenths percent, or 17,627, lived with a family member prior to the hold.
"(C) Thirty-four and three-tenths percent, or 17,627, had a diagnosis of schizophrenia or other

psychosis.
"(D) Thirty-seven and two-tenths percent, or 19,118, had no record of outpatient service use in the

previous 12 months.



"(2) Some high-risk patients do not respond well to traditional community-based mental health services.
For various reasons, even when treatment is made available, high-risk patients do not avail
themselves of these services.

"(3) In general, these ambulatory care data from the department's client data system do not support the
assumption that individuals were entering the involuntary treatment system because they were not
able to access outpatient services.

"(4) The best evidence from randomized clinical trials supports the use of assertive community
treatment (ACT) programs, which involve the delivery of community-based care by
multidisciplinary teams of highly trained mental health professionals with high staff-to-client ratios.
The evidence also suggests that fidelity to the ACT model ensures better client outcomes.

"(5) A study by Duke University investigators, using randomized clinical trials, suggests that people
with psychotic disorders and those at highest risk for poor outcomes benefit from intensive mental
health services provided in concert with a sustained outpatient commitment order.

"(6) The effect of sustained outpatient commitment, according to the Duke study, was particularly strong
for people with schizophrenia and other psychotic disorders.  When patients with these disorders
were on outpatient commitment for an extended period of 180 days or more, and also received
intensive mental health services, they had 72 percent fewer readmissions to the hospital and 28
fewer hospital days than the nonoutpatient commitment group."

Research References

Code Of Regulations References

Full service partnership service category, see 9 Cal. Code of Regs. § 3620.

Law Review And Journal Commentaries

Chapter 1017: Providing a new system for treating the mentally ill.  Amy Higuera, 34 McGeorge
L.Rev. 485 (2003).

§ 5346. Assisted outpatient treatment; orders; petitions; right to counsel; hearings; treatment plan;
involuntary detention; continued treatment; habeas corpus 

     •     Historical Notes     •     Research References

(a) In any county in which services are available as provided in Section 5348, a court may order a person who is
the subject of a petition filed pursuant to this section to obtain assisted outpatient treatment if the court finds, by
clear and convincing evidence, that the facts stated in the verified petition filed in accordance with this section
are true and establish that all of the requisite criteria set forth in this section are met, including, but not limited
to, each of the following:

(1) The person is 18 years of age or older.

(2) The person is suffering from a mental illness as defined in paragraphs (2) and (3) of subdivision (b) of
Section 5600.3.

(3) There has been a clinical determination that the person is unlikely to survive safely in the community
without supervision.

(4) The person has a history of lack of compliance with treatment for his or her mental illness, in that at least
one of the following is true:

(A) The person's mental illness has, at least twice within the last 36 months, been a substantial factor in
necessitating hospitalization, or receipt of services in a forensic or other mental health unit of a state



correctional facility or local correctional facility, not including any period during which the person was
hospitalized or incarcerated immediately preceding the filing of the petition.

(B) The person's mental illness has resulted in one or more acts of serious and violent behavior toward himself
or herself or another, or threats, or attempts to cause serious physical harm to himself or herself or another
within the last 48 months, not including any period in which the person was hospitalized or incarcerated
immediately preceding the filing of the petition.

(5) The person has been offered an opportunity to participate in a treatment plan by the director of the local
mental health department, or his or her designee, provided the treatment plan includes all of the services
described in Section 5348, and the person continues to fail to engage in treatment.

(6) The person's condition is substantially deteriorating.

(7) Participation in the assisted outpatient treatment program would be the least restrictive placement necessary
to ensure the person's recovery and stability.

(8) In view of the person's treatment history and current behavior, the person is in need of assisted outpatient
treatment in order to prevent a relapse or deterioration that would be likely to result in grave disability or
serious harm to himself or herself, or to others, as defined in Section 5150.

(9) It is likely that the person will benefit from assisted outpatient treatment.

(b)(1) A petition for an order authorizing assisted outpatient treatment may be filed by the county mental health
director, or his or her designee, in the superior court in the county in which the person who is the subject of the
petition is present or reasonably believed to be present.

(2) A request may be made only by any of the following persons to the county mental health department for the
filing of a petition to obtain an order authorizing assisted outpatient treatment:

(A) Any person 18 years of age or older with whom the person who is the subject of the petition resides.

(B) Any person who is the parent, spouse, or sibling or child 18 years of age or older of the person who is the
subject of the petition.

(C) The director of any public or private agency, treatment facility, charitable organization, or licensed
residential care facility providing mental health services to the person who is the subject of the petition in
whose institution the subject of the petition resides.

(D) The director of a hospital in which the person who is the subject of the petition is hospitalized.

(E) A licensed mental health treatment provider who is either supervising the treatment of, or treating for a
mental illness, the person who is the subject of the petition.

(F) A peace officer, parole officer, or probation officer assigned to supervise the person who is the subject of
the petition.

(3) Upon receiving a request pursuant to paragraph (2), the county mental health director shall conduct an
investigation into the appropriateness of the filing of the petition.  The director shall file the petition only if he
or she determines that there is a reasonable likelihood that all the necessary elements to sustain the petition can
be proven in a court of law by clear and convincing evidence.

(4) The petition shall state all of the following:

(A) Each of the criteria for assisted outpatient treatment as set forth in subdivision (a).

(B) Facts that support the petitioner's belief that the person who is the subject of the petition meets each
criterion, provided that the hearing on the petition shall be limited to the stated facts in the verified petition, and
the petition contains all the grounds on which the petition is based, in order to ensure adequate notice to the



person who is the subject of the petition and his or her counsel.

(C) That the person who is the subject of the petition is present, or is reasonably believed to be present, within
the county where the petition is filed.

(D) That the person who is the subject of the petition has the right to be represented by counsel in all stages of
the proceeding under the petition, in accordance with subdivision (c).

(5) The petition shall be accompanied by an affidavit of a licensed mental health treatment provider designated
by the local mental health director who shall state, if applicable, either of the following:

(A) That the licensed mental health treatment provider has personally examined the person who is the subject of
the petition no more than 10 days prior to the submission of the petition, the facts and reasons why the person
who is the subject of the petition meets the criteria in subdivision (a), that the licensed mental health treatment
provider recommends assisted outpatient treatment for the person who is the subject of the petition, and that the
licensed mental health treatment provider is willing and able to testify at the hearing on the petition.

(B) That no more than 10 days prior to the filing of the petition, the licensed mental health treatment provider,
or his or her designee, has made appropriate attempts to elicit the cooperation of the person who is the subject
of the petition, but has not been successful in persuading that person to submit to an examination, that the
licensed mental health treatment provider has reason to believe that the person who is the subject of the petition
meets the criteria for assisted outpatient treatment, and that the licensed mental health treatment provider is
willing and able to examine the person who is the subject of the petition and testify at the hearing on the
petition.

(c) The person who is the subject of the petition shall have the right to be represented by counsel at all stages of
a proceeding commenced under this section.  If the person so elects, the court shall immediately appoint the
public defender or other attorney to assist the person in all stages of the proceedings.  The person shall pay the
cost of the legal services if he or she is able.

(d)(1) Upon receipt by the court of a petition submitted pursuant to subdivision (b), the court shall fix the date
for a hearing at a time not later than five days from the date the petition is received by the court, excluding
Saturdays, Sundays, and holidays.  The petitioner shall promptly cause service of a copy of the petition,
together with written notice of the hearing date, to be made personally on the person who is the subject of the
petition, and shall send a copy of the petition and notice to the county office of patient rights, and to the current
health care provider appointed for the person who is the subject of the petition, if any such provider is known to
the petitioner.  Continuances shall be permitted only for good cause shown.  In granting continuances, the court
shall consider the need for further examination by a physician or the potential need to provide expeditiously
assisted outpatient treatment.  Upon the hearing date, or upon any other date or dates to which the proceeding
may be continued, the court shall hear testimony.  If it is deemed advisable by the court, and if the person who
is the subject of the petition is available and has received notice pursuant to this section, the court may examine
in or out of court the person who is the subject of the petition who is alleged to be in need of assisted outpatient
treatment.  If the person who is the subject of the petition does not appear at the hearing, and appropriate
attempts to elicit the attendance of the person have failed, the court may conduct the hearing in the person's
absence.  If the hearing is conducted without the person present, the court shall set forth the factual basis for
conducting the hearing without the person's presence.

(2) The court shall not order assisted outpatient treatment unless an examining licensed mental health treatment
provider, who has personally examined, and has reviewed the available treatment history of, the person who is
the subject of the petition within the time period commencing 10 days before the filing of the petition, testifies
in person at the hearing.

(3) If the person who is the subject of the petition has refused to be examined by a licensed mental health
treatment provider, the court may request that the person consent to an examination by a licensed mental health
treatment provider appointed by the court.  If the person who is the subject of the petition does not consent and



the court finds reasonable cause to believe that the allegations in the petition are true, the court may order any
person designated under Section 5150 to take into custody the person who is the subject of the petition and
transport him or her, or cause him or her to be transported, to a hospital for examination by a licensed mental
health treatment provider as soon as is practicable.  Detention of the person who is the subject of the petition
under the order may not exceed 72 hours.  If the examination is performed by another licensed mental health
treatment provider, the examining licensed mental health treatment provider may consult with the licensed
mental health treatment provider whose affirmation or affidavit accompanied the petition regarding the issues of
whether the allegations in the petition are true and whether the person meets the criteria for assisted outpatient
treatment.

(4) The person who is the subject of the petition shall have all of the following rights:

(A) To adequate notice of the hearings to the person who is the subject of the petition, as well as to parties
designated by the person who is the subject of the petition.

(B) To receive a copy of the court-ordered evaluation.

(C) To counsel.  If the person has not retained counsel, the court shall appoint a public defender.

(D) To be informed of his or her right to judicial review by habeas corpus.

(E) To be present at the hearing unless he or she waives the right to be present.

(F) To present evidence.

(G) To call witnesses on his or her behalf.

(H) To cross-examine witnesses.

(I) To appeal decisions, and to be informed of his or her right to appeal.

(5)(A) If after hearing all relevant evidence, the court finds that the person who is the subject of the petition
does not meet the criteria for assisted outpatient treatment, the court shall dismiss the petition.

(B) If after hearing all relevant evidence, the court finds that the person who is the subject of the petition meets
the criteria for assisted outpatient treatment, and there is no appropriate and feasible less restrictive alternative,
the court may order the person who is the subject of the petition to receive assisted outpatient treatment for an
initial period not to exceed six months.  In fashioning the order, the court shall specify that the proposed
treatment is the least restrictive treatment appropriate and feasible for the person who is the subject of the
petition.  The order shall state the categories of assisted outpatient treatment, as set forth in Section 5348, that
the person who is the subject of the petition is to receive, and the court may not order treatment that has not
been recommended by the examining licensed mental health treatment provider and included in the written
treatment plan for assisted outpatient treatment as required by subdivision (e).  If the person has executed an
advance health care directive pursuant to Chapter 2 (commencing with Section 4650) of Part 1 of Division 4.7
of the Probate Code, any directions included in the advance health care directive shall be considered in
formulating the written treatment plan.

(6) If the person who is the subject of a petition for an order for assisted outpatient treatment pursuant to
subparagraph (B) of paragraph (5) of subdivision (d) refuses to participate in the assisted outpatient treatment
program, the court may order the person to meet with the assisted outpatient treatment team designated by the
director of the assisted outpatient treatment program.  The treatment team shall attempt to gain the person's
cooperation with treatment ordered by the court.  The person may be subject to a 72-hour hold pursuant to
subdivision (f) only after the treatment team has attempted to gain the person's cooperation with treatment
ordered by the court, and has been unable to do so.

(e) Assisted outpatient treatment shall not be ordered unless the licensed mental health treatment provider
recommending assisted outpatient treatment to the court has submitted to the court a written treatment plan that



includes services as set forth in Section 5348, and the court finds, in consultation with the county mental health
director, or his or her designee, all of the following:

(1) That the services are available from the county, or a provider approved by the county, for the duration of the
court order.

(2) That the services have been offered to the person by the local director of mental health, or his or her
designee, and the person has been given an opportunity to participate on a voluntary basis, and the person has
failed to engage in, or has refused, treatment.

(3) That all of the elements of the petition required by this article have been met.

(4) That the treatment plan will be delivered to the county director of mental health, or to his or her appropriate
designee.

(f) If, in the clinical judgment of a licensed mental health treatment provider, the person who is the subject of
the petition has failed or has refused to comply with the treatment ordered by the court, and, in the clinical
judgment of the licensed mental health treatment provider, efforts were made to solicit compliance, and, in the
clinical judgment of the licensed mental health treatment provider, the person may be in need of involuntary
admission to a hospital for evaluation, the provider may request that persons designated under Section 5150
take into custody the person who is the subject of the petition and transport him or her, or cause him or her to be
transported, to a hospital, to be held up to 72 hours for examination by a licensed mental health treatment
provider to determine if the person is in need of treatment pursuant to Section 5150.  Any continued involuntary
retention in a hospital beyond the initial 72-hour period shall be pursuant to Section 5150.  If at any time during
the 72-hour period the person is determined not to meet the criteria of Section 5150, and does not agree to stay
in the hospital as a voluntary patient, he or she shall be released and any subsequent involuntary detention in a
hospital shall be pursuant to Section 5150.  Failure to comply with an order of assisted outpatient treatment
alone may not be grounds for involuntary civil commitment or a finding that the person who is the subject of
the petition is in contempt of court.

(g) If the director of the assisted outpatient treatment program determines that the condition of the patient
requires further assisted outpatient treatment, the director shall apply to the court, prior to the expiration of the
period of the initial assisted outpatient treatment order, for an order authorizing continued assisted outpatient
treatment for a period not to exceed 180 days from the date of the order.  The procedures for obtaining any
order pursuant to this subdivision shall be in accordance with subdivisions (a) to (f), inclusive.  The period for
further involuntary outpatient treatment authorized by any subsequent order under this subdivision may not
exceed 180 days from the date of the order.

(h) At intervals of not less than 60 days during an assisted outpatient treatment order, the director of the
outpatient treatment program shall file an affidavit with the court that ordered the outpatient treatment affirming
that the person who is the subject of the order continues to meet the criteria for assisted outpatient treatment.  At
these times, the person who is the subject of the order shall have the right to a hearing on whether or not he or
she still meets the criteria for assisted outpatient treatment if he or she disagrees with the director's affidavit.
The burden of proof shall be on the director.

(i) During each 60-day period specified in subdivision (h), if the person who is the subject of the order believes
that he or she is being wrongfully retained in the assisted outpatient treatment program against his or her
wishes, he or she may file a petition for a writ of habeas corpus, thus requiring the director of the assisted
outpatient treatment program to prove that the person who is the subject of the order continues to meet the
criteria for assisted outpatient treatment.

(j) Any person ordered to undergo assisted outpatient treatment pursuant to this article, who was not present at
the hearing at which the order was issued, may immediately petition the court for a writ of habeas corpus.
Treatment under the order for assisted outpatient treatment may not commence until the resolution of that
petition.



CREDIT(S)
(Added by Stats.2002, c. 1017 (A.B.1421), § 2.  Amended by Stats.2003, c. 62 (S.B.600), § 326.)

Operative Effect

For operative effect of this article, see Welfare and Institutions Code § 5349.

Repeal

For repeal of Article 9, see Welfare and Institutions Code § 5349.5.

Historical Notes

Historical And Statutory Notes

2002 Legislation
Legislative findings and declarations relating to Stats.2002, c. 1017 (A.B.1421), see Historical and

Statutory Notes under Welfare and Institutions Code § 5345.
2003 Legislation
Stats.2003, c. 62 (S.B.600), made nonsubstantive changes to maintain the code.
Subordination of legislation by Stats.2003, c. 62 (S.B.600), to other 2003 legislation, see Historical and

Statutory Notes under Business and Professions Code § 853.

Research References

Law Review And Journal Commentaries

Chapter 1017: Providing a new system for treating the mentally ill.  Amy Higuera, 34 McGeorge
L.Rev. 485 (2003).

§ 5347. Voluntary treatment; settlement agreements 

     •     Historical Notes     •     Research References

(a) In any county in which services are available pursuant to Section 5348, any person who is determined by the
court to be subject to subdivision (a) of Section 5346 may voluntarily enter into an agreement for services under
this section.

(b)(1) After a petition for an order for assisted outpatient treatment is filed, but before the conclusion of the
hearing on the petition, the person who is the subject of the petition, or the person's legal counsel with the
person's consent, may waive the right to an assisted outpatient treatment hearing for the purpose of obtaining
treatment under a settlement agreement, provided that an examining licensed mental health treatment provider
states that the person can survive safely in the community.  The settlement agreement may not exceed 180 days
in duration and shall be agreed to by all parties.

(2) The settlement agreement shall be in writing, shall be approved by the court, and shall include a treatment
plan developed by the community-based program that will provide services that provide treatment in the least
restrictive manner consistent with the needs of the person who is the subject of the petition.

(3) Either party may request that the court modify the treatment plan at any time during the 180-day period.

(4) The court shall designate the appropriate county department to monitor the person's treatment under, and
compliance with, the settlement agreement.  If the person fails to comply with the treatment according to the



agreement, the designated county department shall notify the counsel designated by the county and the person's
counsel of the person's noncompliance.

(5) A settlement agreement approved by the court pursuant to this section shall have the same force and effect
as an order for assisted outpatient treatment pursuant to Section 5346.

(6) At a hearing on the issue of noncompliance with the agreement, the written statement of noncompliance
submitted shall be prima facie evidence that a violation of the conditions of the agreement has occurred.  If the
person who is the subject of the petition denies any of the facts as stated in the statement, he or she has the
burden of proving by a preponderance of the evidence that the alleged facts are false.

CREDIT(S)
(Added by Stats.2002, c. 1017 (A.B.1421), § 2.)

Operative Effect

For operative effect of this article, see Welfare and Institutions Code § 5349.

Repeal

For repeal of Article 9, see Welfare and Institutions Code § 5349.5.

Historical Notes

Historical And Statutory Notes

2002 Legislation
Legislative findings and declarations relating to Stats.2002, c. 1017 (A.B.1421), see Historical and

Statutory Notes under Welfare and Institutions Code § 5345.

Research References

Law Review And Journal Commentaries

Chapter 1017: Providing a new system for treating the mentally ill.  Amy Higuera, 34 McGeorge
L.Rev. 485 (2003).

§ 5348. Services offered; involuntary medication; report 

     •     Historical Notes     •     Research References

(a) For purposes of subdivision (e) of Section 5346, any county that chooses to provide assisted outpatient
treatment services pursuant to this article shall offer assisted outpatient treatment services including, but not
limited to, all of the following:

(1) Community-based, mobile, multidisciplinary, highly trained mental health teams that use high staff-to-client
ratios of no more than 10 clients per team member for those subject to court-ordered services pursuant to
Section 5346.

(2) A service planning and delivery process that includes the following:

(A) Determination of the numbers of persons to be served and the programs and services that will be provided
to meet their needs.  The local director of mental health shall consult with the sheriff, the police chief, the



probation officer, the mental health board, contract agencies, and family, client, ethnic, and citizen constituency
groups as determined by the director.

(B) Plans for services, including outreach to families whose severely mentally ill adult is living with them,
design of mental health services, coordination and access to medications, psychiatric and psychological
services, substance abuse services, supportive housing or other housing assistance, vocational rehabilitation,
and veterans' services.  Plans shall also contain evaluation strategies, that shall consider cultural, linguistic,
gender, age, and special needs of minorities and those based on any characteristic listed or defined in Section
11135 of the Government Code in the target populations.  Provision shall be made for staff with the cultural
background and linguistic skills necessary to remove barriers to mental health services as a result of having
limited-English-speaking ability and cultural differences.  Recipients of outreach services may include families,
the public, primary care physicians, and others who are likely to come into contact with individuals who may be
suffering from an untreated severe mental illness who would be likely to become homeless if the illness
continued to be untreated for a substantial period of time.  Outreach to adults may include adults voluntarily or
involuntarily hospitalized as a result of a severe mental illness.

(C) Provisions for services to meet the needs of persons who are physically disabled.

(D) Provision for services to meet the special needs of older adults.

(E) Provision for family support and consultation services, parenting support and consultation services, and
peer support or self-help group support, where appropriate.

(F) Provision for services to be client-directed and that employ psychosocial rehabilitation and recovery
principles.

(G) Provision for psychiatric and psychological services that are integrated with other services and for
psychiatric and psychological collaboration in overall service planning.

(H) Provision for services specifically directed to seriously mentally ill young adults 25 years of age or younger
who are homeless or at significant risk of becoming homeless.  These provisions may include continuation of
services that would still be received through other funds had eligibility not been terminated as a result of age.

(I) Services reflecting special needs of women from diverse cultural backgrounds, including supportive housing
that accepts children, personal services coordinator therapeutic treatment, and substance treatment programs
that address gender specific trauma and abuse in the lives of persons with mental illness, and vocational
rehabilitation programs that offer job training programs free of gender bias and sensitive to the needs of women.

(J) Provision for housing for clients that is immediate, transitional, permanent, or all of these.

(K) Provision for clients who have been suffering from an untreated severe mental illness for less than one year,
and who do not require the full range of services, but are at risk of becoming homeless unless a comprehensive
individual and family support services plan is implemented.  These clients shall be served in a manner that is
designed to meet their needs.

(3) Each client shall have a clearly designated mental health personal services coordinator who may be part of a
multidisciplinary treatment team who is responsible for providing or assuring needed services.  Responsibilities
include complete assessment of the client's needs, development of the client's personal services plan, linkage
with all appropriate community services, monitoring of the quality and follow through of services, and
necessary advocacy to ensure each client receives those services which are agreed to in the personal services
plan.  Each client shall participate in the development of his or her personal services plan, and responsible staff
shall consult with the designated conservator, if one has been appointed, and, with the consent of the client,
shall consult with the family and other significant persons as appropriate.

(4) The individual personal services plan shall ensure that persons subject to assisted outpatient treatment
programs receive age, gender, and culturally appropriate services, to the extent feasible, that are designed to



enable recipients to:

(A) Live in the most independent, least restrictive housing feasible in the local community, and, for clients with
children, to live in a supportive housing environment that strives for reunification with their children or assists
clients in maintaining custody of their children as is appropriate.

(B) Engage in the highest level of work or productive activity appropriate to their abilities and experience.

(C) Create and maintain a support system consisting of friends, family, and participation in community
activities.

(D) Access an appropriate level of academic education or vocational training.

(E) Obtain an adequate income.

(F) Self-manage their illnesses and exert as much control as possible over both the day-to-day and long-term
decisions that affect their lives.

(G) Access necessary physical health care and maintain the best possible physical health.

(H) Reduce or eliminate serious antisocial or criminal behavior, and thereby reduce or eliminate their contact
with the criminal justice system.

(I) Reduce or eliminate the distress caused by the symptoms of mental illness.

(J) Have freedom from dangerous addictive substances.

(5) The individual personal services plan shall describe the service array that meets the requirements of
paragraph (4), and to the extent applicable to the individual, the requirements of paragraph (2).

(b) Any county that provides assisted outpatient treatment services pursuant to this article also shall offer the
same services on a voluntary basis.

(c) Involuntary medication shall not be allowed absent a separate order by the court pursuant to Sections 5332
to 5336, inclusive.

(d) Each county that operates an assisted outpatient treatment program pursuant to this article shall provide data
to the State Department of Mental Health and, based on the data, the department shall report to the Legislature
on or before May 1 of each year in which the county provides services pursuant to this article.  The report shall
include, at a minimum, an evaluation of the effectiveness of the strategies employed by each program operated
pursuant to this article in reducing homelessness and hospitalization of persons in the program and in reducing
involvement with local law enforcement by persons in the program.  The evaluation and report shall also
include any other measures identified by the department regarding persons in the program and all of the
following, based on information that is available:

(1) The number of persons served by the program and, of those, the number who are able to maintain housing
and the number who maintain contact with the treatment system.

(2) The number of persons in the program with contacts with local law enforcement, and the extent to which
local and state incarceration of persons in the program has been reduced or avoided.

(3) The number of persons in the program participating in employment services programs, including
competitive employment.

(4) The days of hospitalization of persons in the program that have been reduced or avoided.

(5) Adherence to prescribed treatment by persons in the program.

(6) Other indicators of successful engagement, if any, by persons in the program.



(7) Victimization of persons in the program.

(8) Violent behavior of persons in the program.

(9) Substance abuse by persons in the program.

(10) Type, intensity, and frequency of treatment of persons in the program.

(11) Extent to which enforcement mechanisms are used by the program, when applicable.

(12) Social functioning of persons in the program.

(13) Skills in independent living of persons in the program.

(14) Satisfaction with program services both by those receiving them and by their families, when relevant.

CREDIT(S)
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(a) For purposes of subdivision (e) of Section 5346, a county that chooses to provide assisted outpatient
treatment services pursuant to this article shall offer assisted outpatient treatment services including, but not



limited to, all of the following:

(1) Community-based, mobile, multidisciplinary, highly trained mental health teams that use high staff-to-client
ratios of no more than 10 clients per team member for those subject to court-ordered services pursuant to
Section 5346.

(2) A service planning and delivery process that includes the following:

(A) Determination of the numbers of persons to be served and the programs and services that will be provided
to meet their needs.  The local director of mental health shall consult with the sheriff, the police chief, the
probation officer, the mental health board, contract agencies, and family, client, ethnic, and citizen constituency
groups as determined by the director.

(B) Plans for services, including outreach to families whose severely mentally ill adult is living with them,
design of mental health services, coordination and access to medications, psychiatric and psychological
services, substance abuse services, supportive housing or other housing assistance, vocational rehabilitation,
and veterans' services.  Plans shall also contain evaluation strategies, which shall consider cultural, linguistic,
gender, age, and special needs of minorities and those based on any characteristic listed or defined in Section
11135 of the Government Code in the target populations.  Provision shall be made for staff with the cultural
background and linguistic skills necessary to remove barriers to mental health services as a result of having
limited-English-speaking ability and cultural differences.  Recipients of outreach services may include families,
the public, primary care physicians, and others who are likely to come into contact with individuals who may be
suffering from an untreated severe mental illness who would be likely to become homeless if the illness
continued to be untreated for a substantial period of time.  Outreach to adults may include adults voluntarily or
involuntarily hospitalized as a result of a severe mental illness.

(C) Provision for services to meet the needs of persons who are physically disabled.

(D) Provision for services to meet the special needs of older adults.

(E) Provision for family support and consultation services, parenting support and consultation services, and
peer support or self-help group support, where appropriate.

(F) Provision for services to be client-directed and that employ psychosocial rehabilitation and recovery
principles.

(G) Provision for psychiatric and psychological services that are integrated with other services and for
psychiatric and psychological collaboration in overall service planning.

(H) Provision for services specifically directed to seriously mentally ill young adults 25 years of age or younger
who are homeless or at significant risk of becoming homeless.  These provisions may include continuation of
services that still would be received through other funds had eligibility not been terminated as a result of age.

(I) Services reflecting special needs of women from diverse cultural backgrounds, including supportive housing
that accepts children, personal services coordinator therapeutic treatment, and substance treatment programs
that address gender-specific trauma and abuse in the lives of persons with mental illness, and vocational
rehabilitation programs that offer job training programs free of gender bias and sensitive to the needs of women.

(J) Provision for housing for clients that is immediate, transitional, permanent, or all of these.

(K) Provision for clients who have been suffering from an untreated severe mental illness for less than one year,
and who do not require the full range of services, but are at risk of becoming homeless unless a comprehensive
individual and family support services plan is implemented.  These clients shall be served in a manner that is
designed to meet their needs.

(3) Each client shall have a clearly designated mental health personal services coordinator who may be part of a
multidisciplinary treatment team who is responsible for providing or assuring needed services.  Responsibilities



include complete assessment of the client's needs, development of the client's personal services plan, linkage
with all appropriate community services, monitoring of the quality and followthrough of services, and necessary
advocacy to ensure each client receives those services that are agreed to in the personal services plan.  Each
client shall participate in the development of his or her personal services plan, and responsible staff shall
consult with the designated conservator, if one has been appointed, and, with the consent of the client, shall
consult with the family and other significant persons as appropriate.

(4) The individual personal services plan shall ensure that persons subject to assisted outpatient treatment
programs receive age-appropriate, gender-appropriate, and culturally appropriate services, to the extent feasible,
that are designed to enable recipients to:

(A) Live in the most independent, least restrictive housing feasible in the local community, and, for clients with
children, to live in a supportive housing environment that strives for reunification with their children or assists
clients in maintaining custody of their children as is appropriate.

(B) Engage in the highest level of work or productive activity appropriate to their abilities and experience.

(C) Create and maintain a support system consisting of friends, family, and participation in community
activities.

(D) Access an appropriate level of academic education or vocational training.

(E) Obtain an adequate income.

(F) Self-manage their illnesses and exert as much control as possible over both the day-to-day and long-term
decisions that affect their lives.

(G) Access necessary physical health care and maintain the best possible physical health.

(H) Reduce or eliminate serious antisocial or criminal behavior, and thereby reduce or eliminate their contact
with the criminal justice system.

(I) Reduce or eliminate the distress caused by the symptoms of mental illness.

(J) Have freedom from dangerous addictive substances.

(5) The individual personal services plan shall describe the service array that meets the requirements of
paragraph (4), and to the extent applicable to the individual, the requirements of paragraph (2).

(b) A county that provides assisted outpatient treatment services pursuant to this article also shall offer the same
services on a voluntary basis.

(c) Involuntary medication shall not be allowed absent a separate order by the court pursuant to Sections 5332
to 5336, inclusive.

(d) A county that operates an assisted outpatient treatment program pursuant to this article shall provide data to
the State Department of Mental Health and, based on the data, the department shall report to the Legislature on
or before May 1 of each year in which the county provides services pursuant to this article.  The report shall
include, at a minimum, an evaluation of the effectiveness of the strategies employed by each program operated
pursuant to this article in reducing homelessness and hospitalization of persons in the program and in reducing
involvement with local law enforcement by persons in the program.  The evaluation and report shall also
include any other measures identified by the department regarding persons in the program and all of the
following, based on information that is available:

(1) The number of persons served by the program and, of those, the number who are able to maintain housing
and the number who maintain contact with the treatment system.

(2) The number of persons in the program with contacts with local law enforcement, and the extent to which



local and state incarceration of persons in the program has been reduced or avoided.

(3) The number of persons in the program participating in employment services programs, including
competitive employment.

(4) The days of hospitalization of persons in the program that have been reduced or avoided.

(5) Adherence to prescribed treatment by persons in the program.

(6) Other indicators of successful engagement, if any, by persons in the program.

(7) Victimization of persons in the program.

(8) Violent behavior of persons in the program.

(9) Substance abuse by persons in the program.

(10) Type, intensity, and frequency of treatment of persons in the program.

(11) Extent to which enforcement mechanisms are used by the program, when applicable.

(12) Social functioning of persons in the program.

(13) Skills in independent living of persons in the program.

(14) Satisfaction with program services both by those receiving them and by their families, when relevant.
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§ 5349. Operative effect 
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This article shall be operative in those counties in which the county board of supervisors, by resolution,
authorizes its application and makes a finding that no voluntary mental health program serving adults, and no
children's mental health program, may be reduced as a result of the implementation of this article.  Compliance
with this section shall be monitored by the State Department of Mental Health as part of its review and approval
of county Short-Doyle plans.
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(a) Counties that elect to implement this article, shall, in consultation with the department, client and family
advocacy organizations, and other stakeholders, develop a training and education program for purposes of
improving the delivery of services to mentally ill individuals who are, or who are at risk of being, involuntarily
committed under this part.  This training shall be provided to mental health treatment providers contracting with
participating counties and to other individuals, including, but not limited to, mental health professionals, law
enforcement officials, and certification hearing officers involved in making treatment and involuntary



commitment decisions.

(b) The training shall include both of the following:

(1) Information relative to legal requirements for detaining a person for involuntary inpatient and outpatient
treatment, including criteria to be considered with respect to determining if a person is considered to be gravely
disabled.

(2) Methods for ensuring that decisions regarding involuntary treatment as provided for in this part direct
patients toward the most effective treatment.  Training shall include an emphasis on each patient's right to
provide informed consent to assistance.

CREDIT(S)
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Repeal
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§ 5349.5. Repeal; evaluation of counties acting pursuant to article 
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(a) This article shall remain in effect only until January 1, 2013, and as of that date is repealed, unless a later
enacted statute that is enacted on or before January 1, 2013, deletes or extends that date.

(b) The State Department of Mental Health shall submit a report and evaluation of all counties implementing
any component of this article to the Governor and to the Legislature by July 31, 2011.  The evaluation shall
include data described in subdivision (d) of Section 5348.

CREDIT(S)
(Added by Stats.2002, c. 1017 (A.B.1421), § 2.  Amended by Stats.2006, c. 774 (A.B.2357), § 1.)
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For operative effect of this article, see Welfare and Institutions Code § 5349.

Historical Notes

Historical And Statutory Notes

2002 Legislation
Legislative findings and declarations relating to Stats.2002, c. 1017 (A.B.1421), see Historical and

Statutory Notes under Welfare and Institutions Code § 5345.
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L.Rev. 485 (2003).

Chapter 3. Conservatorship For Gravely Disabled Persons

§ 5350. Appointment; procedure 

     •     Historical Notes     •     Research References     •     Notes of Decisions

A conservator of the person, of the estate, or of the person and the estate may be appointed for any person who
is gravely disabled as a result of mental disorder or impairment by chronic alcoholism.

The procedure for establishing, administering, and terminating a conservatorship under this chapter shall be the
same as that provided in Division 4 (commencing with Section 1400) of the Probate Code, except as follows:

(a) A conservator may be appointed for a gravely disabled minor.

(b)(1) Appointment of a conservator under this part, including the appointment of a conservator for a person
who is gravely disabled, as defined in subparagraph (A) of paragraph (1) of subdivision (h) of Section 5008,
shall be subject to the list of priorities in Section 1812 of the Probate Code unless the officer providing
conservatorship investigation recommends otherwise to the superior court.

(2) In appointing a conservator, as defined in subparagraph (B) of paragraph (1) of subdivision (h) of Section
5008, the court shall consider the purposes of protection of the public and the treatment of the conservatee.
Notwithstanding any other provision of this section, the court shall not appoint the proposed conservator if the
court determines that appointment of the proposed conservator will not result in adequate protection of the
public.

(c) No conservatorship of the estate pursuant to this chapter shall be established if a conservatorship or
guardianship of the estate exists under the Probate Code.  When a gravely disabled person already has a
guardian or conservator of the person appointed under the Probate Code, the proceedings under this chapter
shall not terminate the prior proceedings but shall be concurrent with and superior thereto.  The superior court
may appoint the existing guardian or conservator of the person or another person as conservator of the person
under this chapter.

(d) The person for whom conservatorship is sought shall have the right to demand a court or jury trial on the
issue whether he or she is gravely disabled.  Demand for court or jury trial shall be made within five days



following the hearing on the conservatorship petition.  If the proposed conservatee demands a court or jury trial
before the date of the hearing as provided for in Section 5365, the demand shall constitute a waiver of the
hearing.

Court or jury trial shall commence within 10 days of the date of the demand, except that the court shall continue
the trial date for a period not to exceed 15 days upon the request of counsel for the proposed conservatee.

This right shall also apply in subsequent proceedings to reestablish conservatorship.

(e)(1) Notwithstanding subparagraph (A) of paragraph (1) of subdivision (h) of Section 5008, a person is not
"gravely disabled" if that person can survive safely without involuntary detention with the help of responsible
family, friends, or others who are both willing and able to help provide for the person's basic personal needs for
food, clothing, or shelter.

(2) However, unless they specifically indicate in writing their willingness and ability to help, family, friends, or
others shall not be considered willing or able to provide this help.

(3) The purpose of this subdivision is to avoid the necessity for, and the harmful effects of, requiring family,
friends, and others to publicly state, and requiring the court to publicly find, that no one is willing or able to
assist the mentally disordered person in providing for the person's basic needs for food, clothing, or shelter.

(4) This subdivision does not apply to a person who is gravely disabled, as defined in subparagraph (B) of
paragraph (1) of subdivision (h) of Section 5008.

(f) Conservatorship investigation shall be conducted pursuant to this part and shall not be subject to Section
1826 or Chapter 2 (commencing with Section 1850) of Part 3 of Division 4 of the Probate Code.

(g) Notice of proceedings under this chapter shall be given to a guardian or conservator of the person or estate
of the proposed conservatee appointed under the Probate Code.

(h) As otherwise provided in this chapter.
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guardian or conservator or remove him and appoint a new guardian or conservator;" and in subd.(d),
gave the right to demand a "court or" jury trial.

Effect of amendment of section by two or more acts at the same session of the legislature, see
Government Code § 9605.

The 1971 amendment divided subd.(d) into paragraphs, making the former second sentence the third
paragraph, adding a new second sentence, and inserting the second paragraph.

The 1972 amendment required demand for court or jury trial be made within five days following the
hearing rather than within 10 days of the hearing in subd.(d); added the third sentence to first
paragraph of subd.(d); and allowed continuance of trial date of not to exceed 15 days rather than 30
days in subd.(d).
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by Stats.1965, c. 391, p. 1630, § 3.
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1. In general

Conservatorship proceedings under Lanterman-Petris-Short Act are designed to protect proposed conservatee
from consequence of his or her own infirmity, and state's interest is solely one of remedial treatment.
Conservatorship of Rodney M.(App. 4 Dist. 1996) 58 Cal.Rptr.2d 513, 50 Cal.App.4th 1266. Mental Health

 101

Conservatorship proceedings should be scrutinized to ascertain at the outset whether the proposed conservatee
had sufficient understanding of the situation in order to make an intelligent, knowing and voluntary waiver of
his rights. Estate of Chambers (App. 1 Dist. 1977) 139 Cal.Rptr. 357, 71 Cal.App.3d 277. Mental Health 
153

Enactment of Lanterman-Petris-Short Act, with its substitution of "gravely disabled" for "in need of treatment"
as the basis for commitment of individuals not dangerous to themselves or others, reflects a legislative
determination to meet the constitutional requirements of precision. Estate of Chambers (App. 1 Dist. 1977) 139
Cal.Rptr. 357, 71 Cal.App.3d 277. Mental Health  36

When the court, in a conservatorship proceeding, follows a recommendation under§ 5357 that conservatee not
be permitted to possess a driver's license, such court order does not in and of itself require department of motor
vehicles to take action against conservatee's driving privilege but may require information reflecting grounds
for such action, which if taken, must proceed upon findings supported by weight of evidence before the
department. 58 Op.Atty.Gen. 502, 7-23-75.



1.5. Equal protection

Denying Lanterman-Petris-Short Act (LPS Act) conservatee Anders/Wende appellate review afforded criminal
defendants when appointed counsel finds no appellate issues did not violate equal protection; criminal
defendants face punishment, but an LPS commitment may not reasonably be deemed punishment either in its
design or purpose. In re Conservatorship of Ben C.(2007) 53 Cal.Rptr.3d 856, 40 Cal.4th 529, 150 P.3d 738,
certiorari denied 128 S.Ct. 70, 169 L.Ed.2d 55. Constitutional Law  3172; Mental Health  102

2. Due process

In Lanterman-Petris-Short Act (LPS) conservatorship proceedings, the trial court erred by accepting the
stipulated judgment submitted by the attorneys without first consulting the conservatee on the consequences of
the agreement, and obtaining his consent, which was a violation of his procedural due process rights; because it
is solely the province of the court to determine the proper placement of the conservatee, the disabilities to
impose, and the duties and powers of the conservator, a court may not accept a stipulated judgment on these
issues without first consulting the conservatee and obtaining on the record his express consent. In re
Conservatorship of Christopher A.(App. 4 Dist. 2006) 43 Cal.Rptr.3d 427, 139 Cal.App.4th 604, rehearing
denied, review denied, on subsequent appeal 49 Cal.Rptr.3d 808, 143 Cal.App.4th 1129, rehearing granted,
opinion not citeable, vacated 2007 WL 594046, unpublished, modified on denial of rehearing. Constitutional
Law  4339; Judgment  72

Constitutional due process does not require that protections of unanimous jury verdict and standard of proof
beyond reasonable doubt adhere to challenges to continuation of conservatorship under Lanterman-Petris-Short
(LPS) Act. Conservatorship of Kevin M.(App. 1 Dist. 1996) 56 Cal.Rptr.2d 765, 49 Cal.App.4th 79.
Constitutional Law  4339

Due process did not require that individual found, in proceedings resulting in appointment of county public
guardian as conservator of his person and estate, to be "gravely disabled" to be entitled to jury trial at rehearing
permitted under § 5364. Baber v. San Bernardino Superior Court (App. 4 Dist. 1980) 170 Cal.Rptr. 353, 113
Cal.App.3d 955. Constitutional Law  4339

2.5. Appointment of counsel

If appointed counsel in a conservatorship appeal under the Lanterman-Petris-Short Act (LPS Act) finds no
arguable issues, counsel need not and should not file a motion to withdraw, but instead, counsel should (1)
inform the court he or she has found no arguable issues to be pursued on appeal, and (2) file a brief setting out
the applicable facts and the law; such a brief will provide an adequate basis for the court to dismiss the appeal
on its own motion. In re Conservatorship of Ben C.(2007) 53 Cal.Rptr.3d 856, 40 Cal.4th 529, 150 P.3d 738,
certiorari denied 128 S.Ct. 70, 169 L.Ed.2d 55. Mental Health  148.1

In an appeal of a conservatorship under the Lanterman-Petris-Short Act (LPS Act), the conservatee is entitled to
the appointment of counsel. In re Conservatorship of Ben C.(2007) 53 Cal.Rptr.3d 856, 40 Cal.4th 529, 150
P.3d 738, certiorari denied 128 S.Ct. 70, 169 L.Ed.2d 55. Mental Health  148.1

There is nothing in the Lanterman-Petris-Short Act (LPS Act) to suggest that a court has the option of not
appointing counsel for the subject of a conservatorship petition based on grave disability or that such person has
the option of declining counsel and representing himself. In re Conservatorship of Joel E.(App. 3 Dist. 2005) 33
Cal.Rptr.3d 704, 132 Cal.App.4th 429, review denied. Mental Health  41

3. Construction with other laws

Because the deprivation of liberty and stigma which attaches under a probate conservatorship is not as great as
under a Lanterman-Petris-Short Act (LPS Act) conservatorship, the inability to care for one's personal needs
need be established by only clear and convincing evidence for a probate conservatorship. People v. Karriker
(App. 1 Dist. 2007) 57 Cal.Rptr.3d 412, 149 Cal.App.4th 763, as modified. Mental Health  135



The primary difference between a Probate Code conservator and an Lanterman-Petris-Short Act (LPS Act)
conservator is the LPS conservator's power to place the conservatee in a locked facility, an action that a Probate
Code conservator cannot take. People v. Karriker (App. 1 Dist. 2007) 57 Cal.Rptr.3d 412, 149 Cal.App.4th 763,
as modified. Mental Health  36; Mental Health  179

Provision for voluntary dismissal of an action or proceeding was applicable to the voluntary dismissal by the
public conservator of petition for reestablishment of a Lanterman-Petris-Short Act (LPS) conservatorship that
had statutorily terminated. In re Conservatorship of Martha P.(App. 4 Dist. 2004) 12 Cal.Rptr.3d 142, 117
Cal.App.4th 857. Pretrial Procedure  501

A sex offender, at probable cause hearing to determine whether to proceed to trial for civil commitment under
Sexually Violent Predators Act (SVPA), is not similarly situated to a person seeking habeas corpus relief after
14 or 30 days of civil commitment under the Lanterman Petris Short Act (LPS Act), which authorizes prompt
evaluation and treatment of people from general population with serious mental disorders, and thus, use of
probable cause standard of proof at SVPA hearing does not violate equal protection, though standard of proof at
LPS Act hearing is preponderance of the evidence; SVPA does not reflect a need to commit individuals for
evaluation and treatment on expedited basis, and probable cause hearing occurs before rather than after
commitment. Cooley v. Superior Court (2002) 127 Cal.Rptr.2d 177, 29 Cal.4th 228, 57 P.3d 654, rehearing
denied, as modified. Constitutional Law  3174; Mental Health  460(1)

Medical diagnosis which is required for a Lanterman-Petris-Short Act (LPS) conservatorship to prove a mental
disorder or developmental disability sufficient for finding a person "gravely disabled" under that statutory
confinement scheme is not sufficient, by itself, to find the incapacity to consent under statutes prohibiting
sodomy and oral copulation with persons who are incapable, because of a mental disorder or developmental or
physical disability, of giving legal consent. People v. Mobley (App. 4 Dist. 1999) 85 Cal.Rptr.2d 474, 72
Cal.App.4th 761, rehearing denied, review denied. Sodomy  6

Section 6551 which provides that if juvenile court is in doubt whether person is mentally disordered or mentally
retarded, court shall order person to be taken to facility designated as a facility for 72-hour treatment and
evaluation and that if person in charge of facility finds that minor is mentally retarded, court may direct filing in
any other court of a petition for judicial commitment of minor as a mentally retarded person, does not substitute
Lanterman-Petris-Short Act conservatorship for juvenile court wardship of mentally disordered minors. In re M.
J. E.(App. 2 Dist. 1974) 118 Cal.Rptr. 398, 43 Cal.App.3d 792. Infants  227(1)

3.5. Discretion of court

In Lanterman-Petris-Short Act (LPS Act) conservatorship proceeding, the trial court was not bound by
psychiatrist's testimony regarding alleged conservatee's ability to make medical decisions unrelated to her
mental health, and was free to make this determination. In re Conservatorship of Amanda B.(App. 4 Dist. 2007)
56 Cal.Rptr.3d 901, 149 Cal.App.4th 342, on subsequent appeal 2007 WL 2481061, unpublished. Mental
Health  135

4. Gravely disabled

In light of the protections in the Lanterman-Petris-Short Act (LPS) to ensure the earliest termination of an
involuntary commitment and the social stigma attaching to one found gravely disabled as a result of a mental
disorder, the public conservator in reestablishment of conservatorship proceedings must have the discretion to
dismiss or withdraw a petition when the investigation shows the conservatee is no longer gravely disabled. In re
Conservatorship of Martha P.(App. 4 Dist. 2004) 12 Cal.Rptr.3d 142, 117 Cal.App.4th 857. Mental Health 
168.1

Petition to reappoint conservatorship over proposed conservatee was properly dismissed when jury voted 11 to
one in favor of finding that proposed conservatee was not gravely disabled. Conservatorship of Rodney
M.(App. 4 Dist. 1996) 58 Cal.Rptr.2d 513, 50 Cal.App.4th 1266. Mental Health  136

Evidence supported finding that assistance offered by person's mother would not satisfy statute under which



person would not be considered "gravely disabled" as result of mental disorder if she could "survive safely"
with assistance of third party; although mother expressed willingness to care for person in her home and to see
that she obtained appropriate therapy and took proper medication, mother had six other children and was
employed four days a week, and person had previously attempted suicide while released to mother's care.
Conservatorship of Johnson (App. 3 Dist. 1991) 1 Cal.Rptr.2d 46, 235 Cal.App.3d 693. Mental Health  135

Testimony of single witness is sufficient to support finding that person is "gravely disabled" as result of mental
disorder so as to justify establishment or renewal of conservatorship. Conservatorship of Johnson (App. 3 Dist.
1991) 1 Cal.Rptr.2d 46, 235 Cal.App.3d 693. Mental Health  135

Unrebutted testimony of psychiatrist who had treated person during her involuntary admissions to county
psychiatric health facility and who was familiar with person's history supported finding that person was
"gravely disabled" as result of mental disorder so as to justify appointment of conservator, notwithstanding
psychiatrist's testimony that person was no longer suicidal at time of trial. Conservatorship of Johnson (App. 3
Dist. 1991) 1 Cal.Rptr.2d 46, 235 Cal.App.3d 693. Mental Health  135

Treating psychiatrist's testimony that proposed conservatee did not think she had mental disorder and, lacking
such insight, would not voluntarily accept treatment, together with his testimony that if proposed conservatee
were released she would be unable to provide for her own necessities, was sufficient to prove beyond
reasonable doubt that proposed conservatee was presently gravely disabled. Conservatorship of Law (App. 4
Dist. 1988) 249 Cal.Rptr. 415, 202 Cal.App.3d 1336. Mental Health  135

Conservatorship could not be established for mentally disabled person who was not "gravely disabled" as
defined by Welf. & Inst.Code § 5008(h)(1), in order to provide authority to third party to take appropriate
action when and if situation were to arise that disabled person would need medical care, even though there
might be likelihood of grave disability in future.  In re Conservatorship of Neal (App. 4 Dist. 1987) 235
Cal.Rptr. 577, 190 Cal.App.3d 685. Mental Health  105

Fact that third party who was willing to assist mentally disabled person in living independently was willing to
serve as conservator, did not justify her appointment as conservator, in that there was substantial difference
between functioning freely without entanglement of legal process and finding of grave disability which would
subject conservatee to greater control of his life than one convicted of crime.  In re Conservatorship of Neal
(App. 4 Dist. 1987) 235 Cal.Rptr. 577, 190 Cal.App.3d 685. Mental Health  116.1

Evidence revealing repetitive episodes of aggressive behavior of nine-year-old child, consisting of hitting and
kicking others, stealing property of others, runaway attempts, urinating into baby's crib, smearing urine and
feces, and requiring physical restraints within classroom, was sufficient to support trial court finding that child
was gravely disabled and should be placed in state hospital. Conservatorship of Isaac O.(App. 4 Dist. 1987) 235
Cal.Rptr. 133, 190 Cal.App.3d 50. Mental Health  135

Individual who suffered from mental disorder which led her to maintain vigil outside particular church and
occasionally to interrupt church services was not "gravely disabled" beyond reasonable doubt, and thus was not
subject to conservatorship; despite her bizarre behavior and lack of income and permanent home, she was able
to obtain food, clothing, and shelter, and there was no evidence that, because of her mental condition, she
suffered from malnutrition, overexposure, or any other sign of poor health or neglect. Conservatorship of Smith
(App. 1 Dist. 1986) 232 Cal.Rptr. 277, 187 Cal.App.3d 903. Mental Health  105

Collateral consequences remain even after conservatorship for "gravely disabled" person has terminated;
therefore, automatic termination of conservatorship appointed for person adjudged "gravely disabled" did not
render issue of whether person was correctly adjudged "gravely disabled" moot.  Matter of Conservatorship of
Wilson (App. 4 Dist. 1982) 186 Cal.Rptr. 748, 137 Cal.App.3d 132. Mental Health  153

Where issue was whether person alleged to be "gravely disabled" within meaning of Mental Health Act (§ 5000
et seq.) could provide for necessities such as food, clothing and shelter regardless of source of aid, trial court's
erroneous definition of "gravely disabled" that excluded evidence of family's assistance to that person and



which required jury to find person gravely disabled unless she could "provide" necessities by personally
supplying them was not harmless beyond reasonable doubt.  Matter of Conservatorship of Wilson (App. 4 Dist.
1982) 186 Cal.Rptr. 748, 137 Cal.App.3d 132. Mental Health  156

Although this section states that the issue at trial is whether the person is gravely disabled, it appears from
reading of entire Lanterman-Petris-Short Act that phrase must be broadly construed to include the determination
of whether the establishment of a conservatorship is necessary in light of all the relevant facts. Davis' Estate v.
Treharne (App. 2 Dist. 1981) 177 Cal.Rptr. 369, 124 Cal.App.3d 313. Mental Health  36

There was substantial evidence to support trial court's finding that as a result of mental disorder patient at state
hospital was gravely disabled, and, therefore, trial court properly appointed public guardian as patient's
conservator under the Lanterman-Petris-Short Act (§ 5350 et seq.). Mitchell v. Los Angeles County (App. 2
Dist. 1981) 170 Cal.Rptr. 759, 114 Cal.App.3d 606. Mental Health  135

Determination that violent, incompetent, criminal defendant was "gravely disabled" because he was currently
dangerous as result of mental disease, defect, or disorder had to follow hearing addressed to that specific issue,
and thus, since defendant had no such hearing, he was denied equal protection and due process. Estate of
Hofferber (1980) 167 Cal.Rptr. 854, 28 Cal.3d 161, 616 P.2d 836. Constitutional Law  3172;
Constitutional Law  4335

The pertinent inquiry on issue of "grave disability" as result of mental disorder thus affording basis for
appointment of public guardian as conservator is whether the conservatee himself is able to provide for his
basic needs and not whether he can do so with the assistance of third parties. Estate of Buchanan (App. 1 Dist.
1978) 144 Cal.Rptr. 241, 78 Cal.App.3d 281. Mental Health  105

Term "gravely disabled" as used in § 5000 et seq. authorizing commitment of individuals not dangerous to
themselves or others is not unconstitutionally vague or overbroad; term is sufficiently precise to exclude
unusual or non-conformist life-styles and connotes an inability or refusal to care for one's basic personal needs
of food, clothing and shelter and provides fair notice of proscribed conduct to the proposed conservatee, who
must be presumed to be a person of common intelligence for purpose of determining sufficiency of § 5000 et
seq.; standard requires a causal link between a specifically defined and diagnosed mental disorder and inability
to care for one's basic needs. Estate of Chambers (App. 1 Dist. 1977) 139 Cal.Rptr. 357, 71 Cal.App.3d 277.
Mental Health  32; Statutes  47

5. Rights of the proposed conservatee

In a conservatorship proceeding under the Lanterman-Petris-Short Act (§ 5350 et seq.) there is no absolute right
to a warning of the privilege against self-incrimination before the psychiatric examination. Mitchell v. Los
Angeles County (App. 2 Dist. 1981) 170 Cal.Rptr. 759, 114 Cal.App.3d 606. Witnesses  302

6. Commitment of minor ward

Actual commitment of minor ward of a juvenile court to a state hospital could be lawfully accomplished only
through appointment of conservator who is vested with authority to place minor in such hospital. In re Michael
E.(1975) 123 Cal.Rptr. 103, 15 Cal.3d 183, 538 P.2d 231. Infants  227(1)

7. Medical treatment

Involuntarily committed mentally disabled patient retains right to refuse medical treatment in mental health
facility, unless committing court, after making appropriate findings, specifically denies patient this right in its
order and authorizes a conservator to make an informed consent decision. Riese v. St. Mary's Hospital &
Medical Center (App. 1 Dist. 1987) 271 Cal.Rptr. 199, 209 Cal.App.3d 1303. Health  912

Appointment of a conservator for patient involuntarily committed to mental health facility does not involve an
adjudication of incompetence or incapacity to make treatment decisions about one's own body. Riese v. St.
Mary's Hospital & Medical Center (App. 1 Dist. 1987) 271 Cal.Rptr. 199, 209 Cal.App.3d 1303. Health 



912

8. Successor conservator

Successor public conservator was in effect also conservatorship investigation officer and thus, successor
conservator, in capacity as investigation officer, had authority to petition for reestablishment of conservatorship
for gravely disabled conservatee even if required process may not have been followed in ordering successor
conservator. Conservatorship of Cabanne (App. 4 Dist. 1990) 272 Cal.Rptr. 407, 223 Cal.App.3d 199, review
denied. Mental Health  179

Probate Code §§ 2683 and 2684, requiring notice prior to appointment of successor to private conservator, did
not apply to appointment of successor to public conservator under this chapter, and instead, Superior Court
Rule, providing that successor to public officer appointed as conservator should be deemed successor
conservator by operation of law, applied, and thus, authority of successor public conservator was automatic in
individual case without necessity of petition for appointment, notice to conservatee or court order.
Conservatorship of Cabanne (App. 4 Dist. 1990) 272 Cal.Rptr. 407, 223 Cal.App.3d 199, review denied. Mental
Health  178

9. Accounting

Conservator of the person of another is not required to make an accounting; other adequate remedies are
available to protect against abuse or neglect by such conservator. In re Munson (App. 4 Dist. 1978) 152
Cal.Rptr. 12, 87 Cal.App.3d 515. Mental Health  292

10. Trial, generally

In Lanterman-Petris-Short Act (LPS) conservatorship proceedings, a proposed conservatee has a right to a
hearing or jury trial on the issue of grave disability and a court hearing to determine placement, disabilities, and
conservator duties and powers. In re Conservatorship of Christopher A.(App. 4 Dist. 2006) 43 Cal.Rptr.3d 427,
139 Cal.App.4th 604, rehearing denied, review denied, on subsequent appeal 49 Cal.Rptr.3d 808, 143
Cal.App.4th 1129, rehearing granted, opinion not citeable, vacated 2007 WL 594046, unpublished, modified on
denial of rehearing. Jury  19(6.5); Mental Health  137.1

When a proposed conservatee demands a trial on the issue of grave disability he has the right to confront
witnesses, produce evidence, refuse to testify and all other civil trial rights. Estate of Chambers (App. 1 Dist.
1977) 139 Cal.Rptr. 357, 71 Cal.App.3d 277. Mental Health  137.1

11. Demand for court or jury trial

Conservatee does not have right to jury trial at hearing to modify terms of or end conservatorship under
Lanterman-Petris-Short (LPS) Act. Conservatorship of Kevin M.(App. 1 Dist. 1996) 56 Cal.Rptr.2d 765, 49
Cal.App.4th 79. Jury  19(6.5)

Requirement in Lanterman-Petris-Short (LPS) Act establishing five-day demand requirement for jury trial in
hearing to modify terms of or terminate conservatorship was mandatory; statute's use of "shall" rendered it
presumptively mandatory, and statute directed thing to be done by private person within specified time and
made his rights dependent on proper performance. Conservatorship of Kevin M.(App. 1 Dist. 1996) 56
Cal.Rptr.2d 765, 49 Cal.App.4th 79. Jury  25(6)

Requirement in Lanterman-Petris-Short (LPS) Act establishing five-day demand requirement for jury trial in
hearing to modify terms of or end conservatorship is not jurisdictional; conservatee under Act loses right to jury
or court trial if demand is not timely made, but trial court is not divested of jurisdiction. Conservatorship of
Kevin M.(App. 1 Dist. 1996) 56 Cal.Rptr.2d 765, 49 Cal.App.4th 79. Jury  25(6)

Alameda County Superior Court procedure of automatically reserving jury trials in conservatorships pursuant to
Lanterman-Petris-Short (LPS) Act was fatally inconsistent with LPS Act; procedure routinely ignored
mandatory time limit established by legislature for conservatee to claim jury trial and transferred jury trial right



and associated procedural safeguards adhering to that right from hearing establishing conservatorship to
rehearing on continued existence of conservatee's grave disability and thus the conservatorship, which issue was
properly raised by petition for rehearing, to which petition right to jury trial did not attach. Conservatorship of
Kevin M.(App. 1 Dist. 1996) 56 Cal.Rptr.2d 765, 49 Cal.App.4th 79. Jury  19(6.5)

12. Reservation of right to jury trial

Conservator who consented to court's reservation of conservatee's right to jury trial at hearing on termination of
conservatorship under Lanterman-Petris-Short (LPS) Act was estopped from raising court's lack of jurisdiction
to proceed with such jury trial upon conservatee's request; court's failure to comply with deadline for requesting
jury trial set forth in LPS Act did not deprive court of jurisdiction, but was rather action in excess of
jurisdiction. Conservatorship of Kevin M.(App. 1 Dist. 1996) 56 Cal.Rptr.2d 765, 49 Cal.App.4th 79. Estoppel

 68(4); Jury  25(6)

Conservator's silence constituted consent to court's reservation of conservatee's right to jury trial at hearing on
termination of conservatorship under Lanterman-Petris-Short (LPS) Act; attorneys for both parties and court
were all familiar with court's unwritten procedure automatically reserving jury trials in LPS Act
conservatorships, conservatee's counsel relied upon such procedure and regularly informed his clients of it,
conservator's counsel thoroughly understood that if conservatee did not immediately demand jury trial, right to
jury trial was automatically reserved and could be demanded once at any point during conservatorship, and
conservator's counsel voiced no objection to following trial court's standard procedure. Conservatorship of
Kevin M.(App. 1 Dist. 1996) 56 Cal.Rptr.2d 765, 49 Cal.App.4th 79. Estoppel  68(4)

13. Waiver of jury trial

Civil procedural law determines whether individual has waived right to jury trial in conservatorship proceeding.
Conservatorship of Kevin M.(App. 1 Dist. 1996) 56 Cal.Rptr.2d 765, 49 Cal.App.4th 79. Jury  19(6.5)

Proposed conservatee's waiver of right to trial on issue of grave disability was voluntary, knowing and
intelligent since his presence at hearing indicated that the psychiatrist did not think that his mental disability
prevented his participation in and understanding of the hearing, the subject was observed by the court and more
closely by the public defender, who had an extensive opportunity to weigh his behavior and confer with him
about his rights. Estate of Chambers (App. 1 Dist. 1977) 139 Cal.Rptr. 357, 71 Cal.App.3d 277. Mental Health

 137.1

14. Time for trial

Statute providing that court trial requested by person for whom conservatorship was sought was required to
commence within ten days of date of demand of trial was given directory rather than mandatory effect, and trial
court was not deprived of jurisdiction to conduct hearing for reappointment of conservator, where conservatee
agreed to trial date 30 days after demand was made and trial took place four days after original trial date due to
delays caused by snowstorm that was beyond control of court or other local officials, notwithstanding fact that
trial did not occur within 10 days of demand as required by statute. Conservatorship of James M.(App. 3 Dist.
1994) 35 Cal.Rptr.2d 567, 30 Cal.App.4th 293. Mental Health  108.1; Mental Health  137.1

Statute providing for right of person for whom conservatorship is sought to demand court trial does not provide
consequence or penalty for failure to commence trial within 10 days of demand for trial. Conservatorship of
James M.(App. 3 Dist. 1994) 35 Cal.Rptr.2d 567, 30 Cal.App.4th 293. Mental Health  137.1

15. Standard of proof

"Grave disability" that will justify establishment or renewal of conservatorship must be proven beyond a
reasonable doubt. Conservatorship of Johnson (App. 3 Dist. 1991) 1 Cal.Rptr.2d 46, 235 Cal.App.3d 693.
Mental Health  135

On review, Court of Appeal applies substantial evidence test to determine whether record supports finding of



"grave disability" due to mental disorder that will warrant establishment or renewal of conservatorship.
Conservatorship of Johnson (App. 3 Dist. 1991) 1 Cal.Rptr.2d 46, 235 Cal.App.3d 693. Mental Health  155

Since dangerous mental condition is sole basis on which continued confinement of permanent incompetent
criminal defendant can be justified under new "gravely disabled" provisions, that fact must be established
beyond reasonable doubt, rather than by mere preponderance of evidence. Estate of Hofferber (1980) 167
Cal.Rptr. 854, 28 Cal.3d 161, 616 P.2d 836. Mental Health  41

Due process clause of Const., Art. 1, § 7, requires that proof beyond a reasonable doubt and a unanimous
verdict be applied to conservatorship proceedings for persons with grave disability as set forth in the
Lanterman-Petris-Short Act. Estate of Roulet (1979) 152 Cal.Rptr. 425, 23 Cal.3d 219, 590 P.2d 1.
Constitutional Law  4339

16. Admissibility of evidence

Exclusionary rule did not apply to involuntary conservatorship proceeding under Lanterman-Petris-Short Act
and, thus, evidence discovered in warrantless search of proposed conservatee's apartment was admissible in
involuntary conservatorship proceeding; exclusionary rule did not normally apply to noncriminal action,
deterrent effect of applying exclusionary rule in conservatorship case was marginal, and application of rule to
conservatorship proceeding could require courts to ignore existence of potential conservatee's continuing state
of grave disability. Conservatorship of Susan T.(1994) 36 Cal.Rptr.2d 40, 8 Cal.4th 1005, 884 P.2d 988. Mental
Health  135

Mental health counselor's conservatorship investigation report containing hearsay was inadmissible at contested
jury trial in which issue was whether proposed conservatee was greatly disabled. Conservatorship of Manton
(1985) 217 Cal.Rptr. 253, 39 Cal.3d 645, 703 P.2d 1147. Mental Health  41

In proceeding for appointment of public guardian as conservator of objector and his estate who allegedly was
"gravely disabled," submission of entire medical record to jury, part of which was inadmissible, compounded
by refusal to give requested limiting instruction, constituted an abuse of discretion and was error. Estate of
Buchanan (App. 1 Dist. 1978) 144 Cal.Rptr. 241, 78 Cal.App.3d 281. Mental Health  135

17. Weight of evidence

Substantial evidence supported finding, in Lanterman-Petris-Short Act (LPS Act) conservatorship proceeding,
that 42-year-old homeless alleged conservatee was incapable of making medical decisions unrelated to her
grave disability and should not be allowed to refuse or consent to routine medical treatment; conservatee
appeared to recognize she had diabetes but seemed unaware of its seriousness, and her history showed that she
did not take medications or seek appropriate medical care. In re Conservatorship of Amanda B.(App. 4 Dist.
2007) 56 Cal.Rptr.3d 901, 149 Cal.App.4th 342, on subsequent appeal 2007 WL 2481061, unpublished. Mental
Health  135

Substantial evidence supported jury's findings that conservatee was gravely disabled, and thus, trial properly
extended existing conservatorship; conservatee had approximately 20 psychiatric hospitalizations, forensic
psychologist testified that conservatee suffered from "schizoaffective disorder," and that her symptoms included
paranoid delusions and auditory hallucinations, and conservatee told various professionals that her father and
brother had been involved in Watergate scandal, that she was Peggy Sue and was being raped because of that,
that John Fitzgerald Kennedy was her attorney, that she had been involved in Manson trial, and that her family
had forced her to be child prostitute for Kennedys. Conservatorship of Margaret L.(App. 4 Dist. 2001) 107
Cal.Rptr.2d 542, 89 Cal.App.4th 675. Mental Health  167; Mental Health  171

Party seeking imposition of conservatorship pursuant to Lanterman-Petris-Short (LPS) Act must prove
proposed conservatee's grave disability beyond reasonable doubt, and verdict must be issued by unanimous
jury. Conservatorship of Kevin M.(App. 1 Dist. 1996) 56 Cal.Rptr.2d 765, 49 Cal.App.4th 79. Mental Health

 135



At hearing to modify terms of or end conservatorship under Lanterman-Petris-Short (LPS) Act, conservatee
bears burden of producing evidence and proving by preponderance of evidence that he is no longer gravely
disabled. Conservatorship of Kevin M.(App. 1 Dist. 1996) 56 Cal.Rptr.2d 765, 49 Cal.App.4th 79. Mental
Health  170

18. Instructions

Evidence of involuntary conservatorship as recommended treatment for defendant was irrelevant to current
dangerousness element of sexually violent predator (SVP) statute, and thus was irrelevant to determination in
civil commitment proceeding under SVP statute, and such evidence had potential to confuse jury as to public
safety protection aspect of SVP statute. People v. Calderon (App. 2 Dist. 2004) 21 Cal.Rptr.3d 92, 124
Cal.App.4th 80, review denied. Mental Health  460(1)

Trial court's failure to give proposed conservatee's requested jury instruction that she was presumed to be not
gravely disabled was not reversible error, where jury was fully and properly instructed that state had burden of
proving grave disability beyond reasonable doubt. Conservatorship of Law (App. 4 Dist. 1988) 249 Cal.Rptr.
415, 202 Cal.App.3d 1336. Mental Health  156

Failure of trial court to give proposed conservatee's jury instructions on burden of proof in conservatorship
proceeding was not reversible error, where jury was unequivocally charged that county must prove that
proposed conservatee was gravely disabled beyond reasonable doubt, court defined reasonable doubt and
further instructed jury as to term gravely disabled, and requested instruction would have been merely repetitive.
Conservatorship of Law (App. 4 Dist. 1988) 249 Cal.Rptr. 415, 202 Cal.App.3d 1336. Mental Health  156

Circumstantial evidence in conservatorship proceeding was not subject to any inference other than that
establishing grave disability and, therefore, trial court was not required to give proposed circumstantial
evidence instruction; proposed conservatee's conduct in unmedicated state and his testimony that he would not
take medication or accept treatment unless compelled to do so established that he suffered from mental disorder
which prevented him from providing for his food, clothing, and shelter.  In re Conservatorship of Walker (App.
4 Dist. 1987) 242 Cal.Rptr. 289, 196 Cal.App.3d 1082. Mental Health  135

Facts did not raise issue as to whether proposed conservatee's negative reaction to confinement was indicative
of mental illness or inability to provide for his needs, such as would warrant instructing jury that proposed
conservatee's objections and reactions to involuntary confinement did not in themselves prove he was mentally
ill.  In re Conservatorship of Walker (App. 4 Dist. 1987) 242 Cal.Rptr. 289, 196 Cal.App.3d 1082. Mental
Health  137.1

Trial court's giving erroneous instruction in conservatorship proceeding, which permitted jury to find proposed
conservatee was greatly disabled merely because he was unwilling to accept treatment, regardless of whether he
could otherwise provide for his needs, was harmless beyond reasonable doubt; facts indicated that as matter of
law no jury could find proposed conservatee, on his own or with family help, capable of meeting his basic needs
for food, clothing or shelter.  In re Conservatorship of Walker (App. 4 Dist. 1987) 242 Cal.Rptr. 289, 196
Cal.App.3d 1082. Mental Health  156

Failure of trial court to give requested instruction, in conservatorship proceeding, that proposed conservatee
was presumed to not be gravely disabled until State carried its burden of proof, was harmless beyond reasonable
doubt; jury was fully instructed as to effect of presumption and could not have been prejudiced by failure to
denominate presumption.  In re Conservatorship of Walker (App. 4 Dist. 1987) 242 Cal.Rptr. 289, 196
Cal.App.3d 1082. Mental Health  156

Proposed conservatee's requested instruction stating symptoms of mental disorder was adequately covered in
given instruction defining "gravely disabled," though requested instruction would have expressly clarified point
that symptoms of mental disorder were not enough to establish grave disability.  In re Conservatorship of
Walker (App. 4 Dist. 1987) 242 Cal.Rptr. 289, 196 Cal.App.3d 1082. Mental Health  137.1



19. Verdict

Jury finding that proposed conservatee, under Lanterman-Petris-Short Act, is not gravely disabled may be
supported by three-fourths majority vote. Conservatorship of Rodney M.(App. 4 Dist. 1996) 58 Cal.Rptr.2d
513, 50 Cal.App.4th 1266. Mental Health  143

Under its inherent discretion, appellate court would consider issue of whether less than unanimous verdict can
support jury finding that proposed conservatee is not gravely disabled, for purposes of conservator's
appointment under Lanterman-Petris-Short Act, despite proposed conservatee's claim that appeal was rendered
moot by passage of time, insofar as issue was of significant public interest, was certain to recur in other cases,
and could continue to evade review. Conservatorship of Rodney M.(App. 4 Dist. 1996) 58 Cal.Rptr.2d 513, 50
Cal.App.4th 1266. Mental Health  153

Opinion of the supreme court that the determination of grave disability and the attendant commitment and
appointment of a conservator require unanimous jury finding beyond a reasonable doubt would be given
prospective application only to cases not final on the date on which the supreme court's decision became final.
Estate of Roulet (1979) 152 Cal.Rptr. 425, 23 Cal.3d 219, 590 P.2d 1. Courts  100(1)

20. Review

Trial court's order directing county public conservator to establish conservatorship under
Lanterman-Petris-Short Act (LPS Act) for incompetent criminal defendant was appealable; order was not
interlocutory as it finally disposed of single issue raised in what court treated as petition for a writ of mandate,
i.e., whether to require conservator to file petition. People v. Karriker (App. 1 Dist. 2007) 57 Cal.Rptr.3d 412,
149 Cal.App.4th 763, as modified. Mental Health  150

Under due process, Anders/Wende procedures for appellate court's review to determine existence of any
arguable issue when appointed counsel finds no arguable appellate issue are not required in conservatorship
proceedings under the Lanterman-Petris-Short Act (LPS Act); LPS Act proceedings are civil, rather than
criminal, in nature, and although significant liberty interest is at stake, LPS Act provides panoply of safeguards
to avoid erroneous resolutions; disapproving Conservatorship of Margaret L., 89 Cal.App.4th 675, 107
Cal.Rptr.2d 542, and Conservatorship of Besoyan, 181 Cal.App.3d 34, 226 Cal.Rptr. 196. In re Conservatorship
of Ben C.(2007) 53 Cal.Rptr.3d 856, 40 Cal.4th 529, 150 P.3d 738, certiorari denied 128 S.Ct. 70, 169 L.Ed.2d
55. Mental Health  153

When appointed counsel in a conservatorship appeal fails to discover an arguable issue, the Court of Appeal
must independently review the record upon a request per People v. Wende. Conservatorship of Margaret
L.(App. 4 Dist. 2001) 107 Cal.Rptr.2d 542, 89 Cal.App.4th 675. Mental Health  153

By failing to raise and brief issue, public guardian waived issue of whether trial court, after declaring mistrial,
could enter order or judgment based on informal jury poll indicating that majority of jury found that proposed
conservatee was not gravely disabled. Conservatorship of Rodney M.(App. 4 Dist. 1996) 58 Cal.Rptr.2d 513,
50 Cal.App.4th 1266. Mental Health  148.1

Court of Appeal would consider issue of whether Alameda County Superior Court procedure of automatically
reserving jury trials in conservatorships pursuant to Lanterman-Petris-Short (LPS) Act was fatally inconsistent
with LPS Act, despite termination of conservatorship at issue which rendered case moot, as issue was one
capable of recurring, yet of evading review because of mootness. Conservatorship of Kevin M.(App. 1 Dist.
1996) 56 Cal.Rptr.2d 765, 49 Cal.App.4th 79. Mental Health  172

Supreme Court would review whether exclusionary rule applied to petition for involuntary appointment of
conservator for conservatee, even though issue was rendered moot since conservatee was no longer in
conservatorship at time of review; because conservatorship was relatively brief in comparison with appellate
process, it was likely that issue of whether exclusionary rule applied to involuntary conservatorship proceeding
was capable of repeating, yet evading, review because of mootness. Conservatorship of Susan T.(1994) 36



Cal.Rptr.2d 40, 8 Cal.4th 1005, 884 P.2d 988. Mental Health  148.1

Review of record for arguable appellate issues was appropriate after appointed counsel, for person subject to
conservators under this act as gravely disabled as result of mental disorder, submitted brief raising neither
specific issues nor describing appeal as frivolous, in view of fundamental nature of rights involved in
conservatorship proceeding, including loss of liberty and exposure to social stigma situating such persons
similarly to defendants in criminal matters. Conservatorship of Besoyan (App. 5 Dist. 1986) 226 Cal.Rptr. 196,
181 Cal.App.3d 34. Mental Health  45

Respondent, person claimed to be gravely disabled as the result of a mental disorder, was not entitled to
dismissal of appeal by public guardian for county, on ground that an appeal does not lie from jury verdict
finding respondent not gravely disabled, despite contention that it must be regarded as functional equivalent of
an acquittal of a criminal offense for double jeopardy and due process purposes. Davis' Estate v. Treharne (App.
2 Dist. 1981) 177 Cal.Rptr. 369, 124 Cal.App.3d 313. Mental Health  45

Termination of conservatorship during pendency of appeal from appointment of public guardian as conservator
for one found "greatly disabled" did not render appeal moot, since case posed issues of public interest capable
of repetition, statute involved was new and there was a paucity of authority and interpretation and, in addition,
collateral consequences remained even after conservatorship had been terminated. Estate of Buchanan (App. 1
Dist. 1978) 144 Cal.Rptr. 241, 78 Cal.App.3d 281. Mental Health  157

21. Conservator's costs and attorney's fees

Federal antiattachment statute (42 U.S.C.A. § 407), which immunized social security income from execution,
levy, attachment, garnishment, or other legal process, did not preclude court from awarding conservator's costs
and attorney's fees from estate consisting solely of such type of income. Conservatorship of Lambert's Estate
(App. 1 Dist. 1983) 191 Cal.Rptr. 725, 143 Cal.App.3d 239. Exemptions  62

22. Procedural safeguards

If a conservatorship under the Lanterman-Petris-Short Act (LPS Act) is sustained on appeal, all the LPS Act's
safeguards remain in effect. In re Conservatorship of Ben C.(2007) 53 Cal.Rptr.3d 856, 40 Cal.4th 529, 150
P.3d 738, certiorari denied 128 S.Ct. 70, 169 L.Ed.2d 55. Mental Health  157

Certain procedural safeguards commonly reserved for criminal defendants are constitutionally required in
Lanterman-Petris-Short Act (LPS) conservatorship proceedings, including the right to a jury trial, proof beyond
a reasonable doubt, and a unanimous jury verdict; however, certain protections for criminal defendants,
including the right against self-incrimination and exclusion of certain evidence, are not applied to LPS
proceedings. In re Conservatorship of Christopher A.(App. 4 Dist. 2006) 43 Cal.Rptr.3d 427, 139 Cal.App.4th
604, rehearing denied, review denied, on subsequent appeal 49 Cal.Rptr.3d 808, 143 Cal.App.4th 1129,
rehearing granted, opinion not citeable, vacated 2007 WL 594046, unpublished, modified on denial of
rehearing. Jury  19(6.5); Mental Health  122

23. Presumptions and burden of proof

The party seeking imposition of the conservatorship under the Lanterman-Petris-Short Act (LPS Act) must
prove the proposed conservatee's grave disability beyond a reasonable doubt and the verdict must be issued by a
unanimous jury. In re Conservatorship of Ben C.(2007) 53 Cal.Rptr.3d 856, 40 Cal.4th 529, 150 P.3d 738,
certiorari denied 128 S.Ct. 70, 169 L.Ed.2d 55. Jury  19(6.5); Mental Health  135

§ 5350.1. Purpose 

     •     Research References

The purpose of conservatorship, as provided for in this article, is to provide individualized treatment,



supervision, and placement.

CREDIT(S)
(Added by Stats.1978, c. 1294, p. 4244, § 5.)

Research References

Law Review And Journal Commentaries

Bright thread for California's legal crazy-quilt: A proposed right to refuse antipsychotic drugs.  22
U.S.F.L.Rev. 341 (1988).

Getting the full report on proposed conservators.  Alanna Lungren, 39 McGeorge L. Rev. 610
(2008).

Least restrictive alternative doctrine in Los Angeles county civil commitment.  Bradley D. McGraw
and Ingo Keilitz (1984) 6 Whittier L.Rev. 35.

Mental health professionals as civil commitment hearing officers: Procedural due process problems.
(1984) 17 U.C.Davis L.Rev. 653.
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Collateral References:

Witkin, Procedure (4th ed) Actions §46
Cal Jur 3d Incomp §95

§ 5350.2. Notification of family members or other designated persons; time and place of hearing 

     •     Historical Notes

Reasonable attempts shall be made by the county mental health program to notify family members or any other
person designated by the person for whom conservatorship is sought, of the time and place of the
conservatorship hearing.  The person for whom the conservatorship is sought shall be advised by the facility
treating the person that he or she may request that information about the time and place of the conservatorship
hearing not be given to family members, in those circumstances where the proposed conservator is not a family
member.  The request shall be honored by the mental health program.  Neither this section nor Section 5350
shall be interpreted to allow the proposed conservatee to request that any proposed conservator not be advised
of the time and place of the conservatorship hearing.

CREDIT(S)
(Added by Stats.1986, c. 872, § 5.  Amended by Stats.1987, c. 56, § 183.)

Historical Notes

Historical And Statutory Notes
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The 1987 amendment deleted, in the third sentence, "a" between "The" and "request".

Collateral References:

Witkin, Procedure (4th ed) Actions §51
B-W Cal Civil Practice: Probate and Trust Proceedings §30:16
Cal Jur 3d Incomp §130



§ 5351. Investigating agencies; provision of services 

     •     Historical Notes     •     Research References     •     Notes of Decisions

In each county or counties acting jointly under the provisions of Article 1 (commencing with Section 6500) of
Chapter 5 of Division 7 of Title 1 of the Government Code, the governing board shall designate the agency or
agencies to provide conservatorship investigation as set forth in this chapter.  The governing board may
designate that conservatorship services be provided by the public guardian or agency providing public guardian
services.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.  Amended by Stats.1968, c. 1374, p. 2660,
§ 51.5, operative July 1, 1969; Stats.1986, c. 335, § 1.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1968 amendment substituted "governing board shall designate the agency or agencies" for "superior

court shall designate the probation officer, the mental health counselor, the public guardian, or other
approved officer".

Stats.1986, c. 335, § 1, added the second sentence.
Former § 5351, added by Stats.1937, c. 369, p. 1140, § 5351, derived from Stats.1927, c. 89, p. 150, § 3;

Stats.1929, c. 236, p. 438, § 1; Stats.1931, c. 236, p. 408, § 1; Stats.1932, c. 112, p. 568, § 1, which
provided for a warrant to apprehend an alleged addict, was repealed by Stats.1965, c. 391, p. 1630, §
3.

Research References

Cross References

Submission of fingerprints of, and information regarding, person being investigated as potential
conservator, persons or entities allowed to request submission, see Probate Code § 2920.5.

Collateral References:

Witkin, Procedure (4th ed) Actions §50
Cal Jur 3d Incomp §133
 Am Jur 2d Incompetent Persons §62.

Notes Of Decisions

Criminal defendants 1

1. Criminal defendants

Once a recommendation or court order has been made for a conservatorship investigator to initiate
conservatorship proceedings under Lanterman-Petris-Short Act (LPS Act) for a criminal defendant, the
discretion to file a petition for the appointment of an LPS conservator is vested in the sole discretion of the
conservatorship investigator. People v. Karriker (App. 1 Dist. 2007) 57 Cal.Rptr.3d 412, 149 Cal.App.4th 763,



as modified. Mental Health  126

§ 5352. Recommendation; petition; temporary conservator; procedure 

     •     Historical Notes     •     Research References     •     Notes of Decisions

When the professional person in charge of an agency providing comprehensive evaluation or a facility
providing intensive treatment determines that a person in his care is gravely disabled as a result of mental
disorder or impairment by chronic alcoholism and is unwilling to accept, or incapable of accepting, treatment
voluntarily, he may recommend conservatorship to the officer providing conservatorship investigation of the
county of residence of the person prior to his admission as a patient in such facility.

The professional person in charge of an agency providing comprehensive evaluation or a facility providing
intensive treatment may recommend conservatorship for a person without the person being an inpatient in such
facility, if both of the following conditions are met: (a) the professional person or another professional person
designated by him has examined and evaluated the person and determined that he is gravely disabled; (b) the
professional person or another professional person designated by him has determined that future examination on
an inpatient basis is not necessary for a determination that the person is gravely disabled.

If the officer providing conservatorship investigation concurs with the recommendation, he shall petition the
superior court in the county of residence of the patient to establish conservatorship.

Where temporary conservatorship is indicated, the fact shall be alternatively pleaded in the petition.  The officer
providing conservatorship investigation or other county officer or employee designated by the county shall act
as the temporary conservator.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.  Amended by Stats.1968, c. 1374, p. 2661,
§ 52, operative July 1, 1969; Stats.1969, c. 722, p. 1430, § 24, eff. Aug. 8, 1969, operative July 1, 1969;
Stats.1970, c. 35, p. 56, § 1; Stats.1970, c. 1627, p. 3449, § 24.1; Stats.1972, c. 692, p. 1274, § 1; Stats.1979, c.
730, p. 2534, § 146, operative Jan. 1, 1981.)

Historical Notes

Law Revision Commission Comments

1979 Amendment
Section 5352 is amended to delete the references to the Probate Code in view of the revision of

guardianship-conservatorship law.  Under Section 5350 of the Welfare and Institutions Code, the
procedure for establishing, administering, and terminating conservatorship under this chapter is the
same as that provided in Division 4 (commencing with Section 1400) of the Probate Code. [14
Cal.L.Rev.Comm. Reports 958 (1978)].

Historical And Statutory Notes

1998 Main Volume
The 1968 amendment substituted in what is now the fourth paragraph "alternatively" for "alternately".
The 1969 amendment inserted in what is now the second sentence of the fourth paragraph "or other

county officer or employee designated by the county".
The 1970 amendment by c. 1627 inserted at the end of the first paragraph "of the county of residence of

the person prior to his admission as patient in such facility"; substituted in what is now the third
paragraph "he shall petition the superior court in the county of residence of the patient, pursuant to
Probate Code Sections 1754 and 2051" for "pursuant to Probate Code Section 1754"; and deleted in



what is now the first sentence of the fourth paragraph "and" in the phrase "pleaded in the petition
and filed under Probate Code Section 1754".

Effect of amendment of section by two or more acts at the same session of the legislature, see
Government Code § 9605.

The 1972 amendment added the second paragraph.
The 1979 amendment deleted following "patient" in the third paragraph the words "pursuant to Probate

Code Sections 1754 and 2051"; deleted in the fourth paragraph "filed under Probate Code Section
1754" following "petition"; and deleted the former fifth paragraph, which read:

"The procedure for the establishment of conservatorship shall be pursuant to Probate Code Section
1751."

Former § 5352, added by Stats.1937, c. 369, p. 1140, § 5352, amended by Stats.1949, c. 1159, p. 2078, §
2, derived from Stats.1927, c. 89, p. 150, § 3; Stats.1929, c. 236, p. 438, § 1; Stats.1931, c. 236, p.
408, § 1; Stats.1933, c. 112, p. 568, § 1, which related to the form of affidavit and warrant was
repealed by Stats.1965, c. 391, p. 1630, § 3.

Research References

Cross References

Conservatorship investigation defined, see Welfare and Institutions Code § 5008.
Evaluation defined, see Welfare and Institutions Code § 5008.
Intensive treatment, defined, see Welfare and Institutions Code § 5008.

Law Review And Journal Commentaries

Civil commitment of mentally ill in California: Lanterman-Petris-Short Act. (1974) 7
Loy.L.A.L.Rev. 93.

Conservatorships: Legislative review. (1973) 4 Pac.L.J. 240.
Least restrictive alternative doctrine in Los Angeles county civil commitment.  Bradley D. McGraw

and Ingo Keilitz (1984) 6 Whittier L.Rev. 35.
Psychiatry and presumption of expertise: Flipping coins in courtroom.  Bruce J. Ennis and Thomas

R. Litwack (1974) 62 Cal.L.Rev. 693.
Pursuing justice for the mentally disabled.  Grant H. Morris, 42 San Diego L. Rev. 757 (2005).
Right to treatment for mentally ill juveniles. (1976) 27 Hastings L.J. 865.
Sex-based discrimination in the mental institutionalization of women. Robert T. Roth and Judith

Lerner (1974) 62 Cal.L.Rev. 789.
1998 Main Volume

Library References

Recommendations relating to Guardianship-Conservatorship Law.  14 Cal.L.Rev.Comm. Reports
501 (1978).

Collateral References:

Witkin, Procedure (4th ed) Actions §§50, 58
B-W Cal Civil Practice: Probate and Trust Proceedings §§30:9, 30:10, 30:11, 30:14, 30:15, 30:17
Cal Jur 3d Incomp §§120, 124, 127, 136
 Am Jur 2d Incompetent Persons §62.

Notes Of Decisions

In general 1
Conservatorship investigation officer 4



Construction with other laws 1.5
Gravely disabled 2
Jurisdiction 3

1. In general

When a proposed conservatee demands a trial on the issue of grave disability he has the right to confront
witnesses, produce evidence, refuse to testify and all other civil trial rights. Estate of Chambers (App. 1 Dist.
1977) 139 Cal.Rptr. 357, 71 Cal.App.3d 277. Mental Health  137.1

Where proposed conservatee had two separate conferences with experienced counsel and knew of his right to
request an adversary proceeding and counsel indicated that his client agreed to submit question of "grave
disability" to the court solely on the petition and affidavits and counsel stated that he informed the client that
even if conservatorship were granted client would have five days in which to move for trial, the trial court was
not required, under then existing law, to make a more searching inquiry; court was entitled to conclude that
there was a voluntary and knowing waiver of right to jury trial on issue of "grave disability." Estate of
Chambers (App. 1 Dist. 1977) 139 Cal.Rptr. 357, 71 Cal.App.3d 277. Jury  28(6)

Proposed conservatee's waiver of right to trial on issue of grave disability was voluntary, knowing and
intelligent since his presence at hearing indicated that the psychiatrist did not think that his mental disability
prevented his participation in and understanding of the hearing, the subject was observed by the court and more
closely by the public defender, who had an extensive opportunity to weigh his behavior and confer with him
about his rights. Estate of Chambers (App. 1 Dist. 1977) 139 Cal.Rptr. 357, 71 Cal.App.3d 277. Mental Health

 137.1

1.5. Construction with other laws

A sex offender, at probable cause hearing to determine whether to proceed to trial for civil commitment under
Sexually Violent Predators Act (SVPA), is not similarly situated to a person seeking habeas corpus relief after
14 or 30 days of civil commitment under the Lanterman Petris Short Act (LPS Act), which authorizes prompt
evaluation and treatment of people from general population with serious mental disorders, and thus, use of
probable cause standard of proof at SVPA hearing does not violate equal protection, though standard of proof at
LPS Act hearing is preponderance of the evidence; SVPA does not reflect a need to commit individuals for
evaluation and treatment on expedited basis, and probable cause hearing occurs before rather than after
commitment. Cooley v. Superior Court (2002) 127 Cal.Rptr.2d 177, 29 Cal.4th 228, 57 P.3d 654, rehearing
denied, as modified. Constitutional Law  3174; Mental Health  460(1)

Medical diagnosis which is required for a Lanterman-Petris-Short Act (LPS) conservatorship to prove a mental
disorder or developmental disability sufficient for finding a person "gravely disabled" under that statutory
confinement scheme is not sufficient, by itself, to find the incapacity to consent under statutes prohibiting
sodomy and oral copulation with persons who are incapable, because of a mental disorder or developmental or
physical disability, of giving legal consent. People v. Mobley (App. 4 Dist. 1999) 85 Cal.Rptr.2d 474, 72
Cal.App.4th 761, rehearing denied, review denied. Sodomy  6

2. Gravely disabled

Court was not required to make finding that octogenarian was unwilling or unable to voluntarily accept
treatment for her mental illness in order to determine that octogenarian was gravely disabled for purposes of
appointing a conservator. Conservatorship of Symington (App. 4 Dist. 1989) 257 Cal.Rptr. 860, 209
Cal.App.3d 1464. Mental Health  107

That proposed conservatee allowed hospital staff to bathe him and treat his wounds did not mean that proposed
conservatee voluntarily accepted treatment and was not "gravely disabled," and not subject to possible
involuntary commitment. Estate of Early (1983) 197 Cal.Rptr. 539, 35 Cal.3d 244, 673 P.2d 209. Mental Health
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3. Jurisdiction

Error in failing to transmit conservatorship investigation report to party for whom conservatorship was sought
did not deprive court of jurisdiction in conservatorship proceeding, but rather, personal service of petition and
citation, together with action of court in providing party's counsel with copy of report and additional time to
prepare in connection with matters contained therein, provided personal jurisdiction. Conservatorship of Isaac
O.(App. 4 Dist. 1987) 235 Cal.Rptr. 133, 190 Cal.App.3d 50. Mental Health  132

4. Conservatorship investigation officer

Only the county's designated conservatorship investigation officer may file and prosecute petition to establish
conservatorship under this title; if petition to establish such conservatorship is initiated by one without lawful
authority to do so, prohibition is appropriate remedy. Kaplan v. Superior Court (App. 3 Dist. 1989) 265
Cal.Rptr. 408, 216 Cal.App.3d 1354. Mental Health  38; Prohibition  6(2)

§ 5352.1. Temporary conservatorship 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The court may establish a temporary conservatorship for a period not to exceed 30 days and appoint a
temporary conservator on the basis of the comprehensive report of the officer providing conservatorship
investigation filed pursuant to Section 5354, or on the basis of an affidavit of the professional person who
recommended conservatorship stating the reasons for his recommendation, if the court is satisfied that such
comprehensive report or affidavit show the necessity for a temporary conservatorship.

Except as provided in this section, all temporary conservatorships shall expire automatically at the conclusion
of 30 days, unless prior to that date the court shall conduct a hearing on the issue of whether or not the proposed
conservatee is gravely disabled as defined in subdivision (h) of Section 5008.

If the proposed conservatee demands a court or jury trial on the issue whether he is gravely disabled, the court
may extend the temporary conservatorship until the date of the disposition of the issue by the court or jury trial,
provided that such extension shall in no event exceed a period of six months.

CREDIT(S)
(Added by Stats.1969, c. 722, p. 1431, § 24.05, eff. Aug. 8, 1969, operative July 1, 1969.  Amended by
Stats.1971, c. 776, p. 1530, § 5; Stats.1972, c. 574, p. 981, § 2.)
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The 1971 amendment, in the first paragraph, following the words "establish a temporary

conservatorship" inserted the words "for a period not to exceed 30 days," and added the second
paragraph.

The 1972 amendment added the exception at the beginning of the second paragraph; substituted
"gravely" for "greatly" in the second paragraph; and added the third paragraph.
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"Cuckoo's nest" reassessed: Involuntary commitments in California After Suzuki v. Yuen and Doe v.
Gallinot. (1982) 22 Santa Clara L.Rev. 807.

Least restrictive alternative doctrine in Los Angeles county civil commitment.  Bradley D. McGraw
and Ingo Keilitz (1984) 6 Whittier L.Rev. 35.

Mental health professionals as civil commitment hearing officers: Procedural due process problems.
(1984) 17 U.C.Davis L.Rev. 653.

Pursuing justice for the mentally disabled.  Grant H. Morris, 42 San Diego L. Rev. 757 (2005).
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Collateral References:

Witkin, Procedure (4th ed) Actions §§57, 60
B-W Cal Civil Practice: Probate and Trust Proceedings §30:15
Cal Jur 3d Incomp §§95, 136
 Am Jur 2d Guardian and Ward §§18 et seq.

Notes Of Decisions

In general 1
Burden of proof 2

1. In general

Appointment of conservator pending outcome of conservatorship proceeding was well within authority of court.
Estate of Early (1983) 197 Cal.Rptr. 539, 35 Cal.3d 244, 673 P.2d 209. Mental Health  114

2. Burden of proof

Preponderance of evidence standard applies when government seeks to prove lawfulness of proposed
conservatee's detention under temporary conservatorship. In re Lois M.(App. 1 Dist. 1989) 263 Cal.Rptr. 100,
214 Cal.App.3d 1036, review denied. Mental Health  41

Standard of proof required at hearing to determine whether person is gravely disabled for purposes of
confinement in mental hospital is that of beyond reasonable doubt. Conservatorship of Waltz (App. 4 Dist.
1985) 213 Cal.Rptr. 529, 167 Cal.App.3d 835. Mental Health  41

§ 5352.1. Temporary conservatorship 
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(a) The court may establish a temporary conservatorship for a period not to exceed 30 days and appoint a
temporary conservator on the basis of the comprehensive report of the officer providing conservatorship
investigation filed pursuant to Section 5354, or on the basis of an affidavit of the professional person who
recommended conservatorship stating the reasons for his or her recommendation, if the court is satisfied that the
comprehensive report or affidavit shows the necessity for a temporary conservatorship.

(b) Except as provided in this section, all temporary conservatorships shall expire automatically at the
conclusion of 30 days, unless prior to that date the court shall conduct a hearing on the issue of whether or not
the proposed conservatee is gravely disabled as defined in subdivision (h) of Section 5008.

(c) If the proposed conservatee demands a court or jury trial on the issue whether he or she is gravely disabled,



the court may extend the temporary conservatorship until the date of the disposition of the issue by the court or
jury trial, provided that the extension shall in no event exceed a period of six months.

CREDIT(S)
(Added by Stats.1969, c. 722, p. 1431, § 24.05, eff. Aug. 8, 1969, operative July 1, 1969.  Amended by
Stats.1971, c. 776, p. 1530, § 5; Stats.1972, c. 574, p. 981, § 2; Stats.2008, c. 179 (S.B.1498), § 238.)
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2008 Legislation
Stats.2008, c. 179 (S.B.1498), made nonsubstantive changes to maintain the code.
Subordination of legislation by Stats.2008, c. 179 (S.B.1498), to other 2008 legislation, see Historical

and Statutory Notes under Business and Professions Code § 108.
1998 Main Volume
The 1971 amendment, in the first paragraph, following the words "establish a temporary

conservatorship" inserted the words "for a period not to exceed 30 days," and added the second
paragraph.

The 1972 amendment added the exception at the beginning of the second paragraph; substituted
"gravely" for "greatly" in the second paragraph; and added the third paragraph.
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"Cuckoo's nest" reassessed: Involuntary commitments in California After Suzuki v. Yuen and Doe v.
Gallinot. (1982) 22 Santa Clara L.Rev. 807.

Least restrictive alternative doctrine in Los Angeles county civil commitment.  Bradley D. McGraw
and Ingo Keilitz (1984) 6 Whittier L.Rev. 35.

Mental health professionals as civil commitment hearing officers: Procedural due process problems.
(1984) 17 U.C.Davis L.Rev. 653.

Pursuing justice for the mentally disabled.  Grant H. Morris, 42 San Diego L. Rev. 757 (2005).
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Collateral References:

Witkin, Procedure (4th ed) Actions §§57, 60
B-W Cal Civil Practice: Probate and Trust Proceedings §30:15
Cal Jur 3d Incomp §§95, 136
 Am Jur 2d Guardian and Ward §§18 et seq.

Notes Of Decisions

In general 1
Burden of proof 2

1. In general

Appointment of conservator pending outcome of conservatorship proceeding was well within authority of court.
Estate of Early (1983) 197 Cal.Rptr. 539, 35 Cal.3d 244, 673 P.2d 209. Mental Health  114



2. Burden of proof

Preponderance of evidence standard applies when government seeks to prove lawfulness of proposed
conservatee's detention under temporary conservatorship. In re Lois M.(App. 1 Dist. 1989) 263 Cal.Rptr. 100,
214 Cal.App.3d 1036, review denied. Mental Health  41

Standard of proof required at hearing to determine whether person is gravely disabled for purposes of
confinement in mental hospital is that of beyond reasonable doubt. Conservatorship of Waltz (App. 4 Dist.
1985) 213 Cal.Rptr. 529, 167 Cal.App.3d 835. Mental Health  41

§ 5352.2. Public guardian; bond and oath 

     •     Research References

Where the duly designated officer providing conservatorship investigation is a public guardian, his official oath
and bond as public guardian are in lieu of any other bond or oath on the grant of temporary letters of
conservatorship to him.

CREDIT(S)
(Added by Stats.1970, c. 566, p. 1138, § 1.)

Research References

Cross References

Public guardian, see Government Code § 27430 et seq.
1998 Main Volume

Collateral References:

 Am Jur 2d Guardian and Ward §48.

§ 5352.3. Additional detention pending filing petition; maximum involuntary detention for gravely
disabled 

     •     Historical Notes     •     Research References

If the professional person in charge of the facility providing intensive treatment recommends conservatorship
pursuant to Section 5352, the proposed conservatee may be held in that facility for a period not to exceed three
days beyond the designated period for intensive treatment if the additional time period is necessary for a filing
of the petition for temporary conservatorship and the establishment of the temporary conservatorship by the
court.  The involuntary detention period for gravely disabled persons pursuant to Sections 5150, 5250, and
5170.15 shall not exceed 47 days unless continuance is granted.

CREDIT(S)
(Added by Stats.1970, c. 1627, p. 3449, § 24.5.  Amended by Stats.1988, c. 1517, § 13.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume



The 1988 amendment substituted "designated" for "14-day", and added the last sentence relating to the
maximum involuntary detention period for gravely disabled persons.

Research References

Cross References

Certification for fourteen days of intensive treatment, see Welfare and Institutions Code § 5250 et
seq.

Intensive treatment defined, see Welfare and Institutions Code § 5008.

Law Review And Journal Commentaries

Least restrictive alternative doctrine in Los Angeles county civil commitment.  Bradley D. McGraw
and Ingo Keilitz (1984) 6 Whittier L.Rev. 35.

§ 5352.4. Appeal of judgment establishing conservatorship; continuation of conservatorship; exception 

If a conservatee appeals the court's decision to establish conservatorship, the conservatorship shall continue
unless execution of judgment is stayed by the appellate court.

CREDIT(S)
(Added by Stats.1972, c. 574, p. 982, § 4.)

1998 Main Volume

Collateral References:

B-W Cal Civil Practice: Probate and Trust Proceedings §30:20
Cal Jur 3d Incomp §153

§ 5352.5. Initiation of proceedings; reimbursement 

     •     Historical Notes

Conservatorship proceedings may be initiated for any person committed to a state hospital or local mental
health facility or placed on outpatient treatment pursuant to Section 1026 or 1370 of the Penal Code or
transferred pursuant to Section 4011.6 of the Penal Code upon recommendation of the medical director of the
state hospital, or a designee, or professional person in charge of the local mental health facility, or a designee,
or the local mental health director, or a designee, to the conservatorship investigator of the county of residence
of the person prior to his or her admission to the hospital or facility or of the county in which the hospital or
facility is located.  The initiation of conservatorship proceedings or the existence of a conservatorship shall not
affect any pending criminal proceedings.

Subject to the provisions of Sections 5150 and 5250, conservatorship proceedings may be initiated for any
person convicted of a felony who has been transferred to a state hospital under the jurisdiction of the State
Department of Mental Health pursuant to Section 2684 of the Penal Code by the recommendation of the
medical director of the state hospital to the conservatorship investigator of the county of residence of the person
or of the county in which the state hospital is located.

Subject to the provisions of Sections 5150 and 5250, conservatorship proceedings may be initiated for any
person committed to the Youth Authority, or on parole from a facility of the Youth Authority, by the Director of
the Department of the Youth Authority or a designee, to the conservatorship investigator of the county of



residence of the person or of the county in which the facility is situated.

The county mental health program providing conservatorship investigation services and conservatorship case
management services for any persons except those transferred pursuant to Section 4011.6 of the Penal Code
shall be reimbursed for the expenditures made by it for the services pursuant to the Short-Doyle Act
(commencing with Section 5600) at 100 percent of the expenditures.  Each county Short-Doyle plan shall
include provision for the services in the plan.

CREDIT(S)
(Added by Stats.1975, c. 1258, p. 3302, § 7.  Amended by Stats.1977, c. 1252, p. 4572, § 572, operative July 1,
1978; Stats.1977, c. 691, p. 2231, § 5; Stats.1978, c. 429, p. 1455, § 209.5, eff. July 17, 1978, operative July 1,
1978; Stats.1986, c. 933, § 2.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1977 amendment by c. 691 inserted in the fourth paragraph "except those transferred pursuant to

Section 4011.6 of the Penal Code".
Subordination of the amendment of this section by Stats.1977, c. 1252 to other legislation enacted

during the 1977 portion of the 1977-78 regular session and which takes effect on or before Jan. 1,
1978, see Historical and Statutory Notes under Business and Professions Code § 555.

The 1978 amendment substituted in the second paragraph "State Department of Mental Health" for
"Department of Health".

The 1986 amendment inserted "medical director" prior to "of the state hospital to the conservatorship
investigator" in the second paragraph; and made nonsubstantive changes throughout the section.

1998 Main Volume

Collateral References:

 Am Jur 2d Guardian and Ward §22.

§ 5352.6. Individualized treatment plan; development; goals; progress review; termination of
conservatorship by court 

     •     Historical Notes     •     Research References

Within 10 days after conservatorship of the person has been established under the provisions of this article,
there shall be an individualized treatment plan unless treatment is specifically found not to be appropriate by the
court.  The treatment plan shall be developed by the Short-Doyle Act community mental health service, the staff
of a facility operating under a contract to provide such services in the individual's county of residence, or the
staff of a health facility licensed pursuant to Chapter 2 (commencing with Section 1250) of Division 2 of the
Health and Safety Code to provide inpatient psychiatric treatment.  The person responsible for developing the
treatment plan shall encourage the participation of the client and the client's family members, when appropriate,
in the development, implementation, revision, and review of the treatment plan.  The individualized treatment
plan shall specify goals for the individual's treatment, the criteria by which accomplishment of the goals can be
judged, and a plan for review of the progress of treatment.  The goals of the treatment plan shall be equivalent
to reducing or eliminating the behavioral manifestations of grave disability.  If a treatment plan is not developed
as provided herein then the matter shall be referred to the court by the Short-Doyle Act community mental
health service, or the staff of a facility operating under a contract to provide such services, or the conservator, or
the attorney of record for the conservatee.



When the progress review determines that the goals have been reached and the person is no longer gravely
disabled, a person designated by the county shall so report to the court and the conservatorship shall be
terminated by the court.

If the conservator fails to report to the court that the person is no longer gravely disabled as provided herein,
then the matter shall be referred to the court by the Short-Doyle Act community mental health service, or the
staff of a facility operating under a contract to provide such services, or the attorney of record for the
conservatee.

CREDIT(S)
(Added by Stats.1978, c. 1294, p. 4244, § 6.  Amended by Stats.1986, c. 872, § 6.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1986 amendment, in the first paragraph, inserted "The person responsible for developing the

treatment plan shall encourage the participation of the client and the client's family members, when
appropriate, in the development, implementation, revision, and review of the treatment plan."; and
deleted the fourth paragraph.  Prior to deletion, the fourth paragraph read:

"The department shall adopt regulations defining the elements of the treatment plan and the
requirements and responsibilities for progress review.  The regulations shall differentiate between
placement, supervision, and treatment."

Research References

Cross References

Community mental health service, see Welfare and Institutions Code § 5602.

Collateral References:

Witkin, Procedure (4th ed) Actions §§46, 58
B-W Cal Civil Practice: Probate and Trust Proceedings §30:29
Cal Jur 3d Incomp §§151, 165
 Am Jur 2d Incompetent Persons §§31 et seq.

§ 5353. Temporary conservator; arrangements pending determination of conservatorship; powers;
residence of conservatee; sale or relinquishment of property 

     •     Historical Notes     •     Research References     •     Notes of Decisions

A temporary conservator under this chapter shall determine what arrangements are necessary to provide the
person with food, shelter, and care pending the determination of conservatorship.  He shall give preference to
arrangements which allow the person to return to his home, family or friends.  If necessary, the temporary
conservator may require the person to be detained in a facility providing intensive treatment or in a facility
specified in Section 5358 pending the determination of conservatorship.  Any person so detained shall have the
same right to judicial review set forth in Article 5 (commencing with Section 5275) of Chapter 2 of this part.

The powers of the temporary conservator shall be those granted in the decree, but in no event may they be
broader than the powers which may be granted a conservator.



The court shall order the temporary conservator to take all reasonable steps to preserve the status quo
concerning the conservatee's previous place of residence.  The temporary conservator shall not be permitted to
sell or relinquish on the conservatee's behalf any estate or interest in any real or personal property, including
any lease or estate in real or personal property used as or within the conservatee's place of residence, without
specific approval of the court, which may be granted only upon a finding based on a preponderance of the
evidence that such action is necessary to avert irreparable harm to the conservatee.  A finding of irreparable
harm as to real property may be based upon a reasonable showing that such real property is vacant, that it
cannot reasonably be rented, and that it is impossible or impractical to obtain fire or liability insurance on such
property.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.  Amended by Stats.1968, c. 1374, p. 2661,
§ 53, operative July 1, 1969; Stats.1969, c. 722, p. 1431, § 24.1, eff. Aug. 8, 1969, operative July 1, 1969;
Stats.1971, c. 776, p. 1530, § 6; Stats.1972, c. 574, p. 982, § 3; Stats.1977, c. 1237, p. 4157, § 5; Stats.1978, c.
1268, p. 4116, § 2.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1968 amendment substituted in the last sentence of the first paragraph "Chapter 2" for "Chapter 3".
The 1969 amendment, in the third sentence of the first paragraph, authorized alternative confinement "in

a facility specified in Section 5358".
The 1971 amendment, in the former first sentence of the second paragraph (subsequently deleted; see

1972 amendment note) changed the provision for continuation pending a hearing, etc., "the trial and
any appeals, but in no event longer than a year" to read "the trial, but in no event longer than 6
months".

The 1972 amendment deleted the former first sentence of the second paragraph, which previously read:
"Temporary conservatorship shall continue pending a hearing to consider the appointment of a
conservator, the trial, but in no event longer than six months."

The 1977 amendment added the third paragraph.
The 1978 amendment rewrote the third paragraph which previously read:
"The court shall order the temporary conservator to take all reasonable steps to preserve the status quo

concerning the conservatee's previous place of residence.  Under no circumstances shall a temporary
conservator be permitted to sell or relinquish on the conservatee's behalf any lease or estate in real or
personal property used as or within the conservatee's place of residence; nor shall the temporary
conservator be permitted to sell or relinquish on the conservatee's behalf any estate or interest in
other real or personal property without specific approval of the court, which may be granted only
upon a finding based on a preponderance of the evidence that such action is necessary to avert
irreparable harm to the conservatee."

Former § 5353, added by Stats.1937, c. 369, p. 1140, § 5353, derived from Stats.1927, c. 89, p. 150, § 3;
Stats.1929, c. 236, p. 438, § 1; Stats.1931, c. 236, p. 408, § 1; Stats.1933, c. 112, p. 568, § 1 which
related to preliminary proceedings, was repealed by Stats.1965, c. 391, p. 1630, § 3.

Research References

Cross References

Intensive treatment, defined, see Welfare and Institutions Code § 5008.
Procedure for confinement of outpatient pending proceeding for revocation of outpatient status as

not preventing hospitalization under other sections, see Welfare and Institutions Code § 5308.



Law Review And Journal Commentaries

Civil commitment in California: Defense perspective on operation of the Lanterman-Petris-Short
Act.  Alan W. Tieger and Michael A. Kresser (1977) 28 Hastings L.J. 1407.

Civil commitment of narcotics addicts in California: A case history of statutory construction.  Peter
J. Belton (1968) 19 Hastings L.J. 603.

Least restrictive alternative doctrine in Los Angeles county civil commitment.  Bradley D. McGraw
and Ingo Keilitz (1984) 6 Whittier L.Rev. 35.

Mental health professionals as civil commitment hearing officers: Procedural due process problems.
(1984) 17 U.C.Davis L.Rev. 653.

Pursuing justice for the mentally disabled.  Grant H. Morris, 42 San Diego L. Rev. 757 (2005).
1998 Main Volume

Collateral References:

Witkin, Procedure (4th ed) Actions §§57, 60
B-W Cal Civil Practice: Probate and Trust Proceedings §30:15
Cal Jur 3d Incomp §137
 Am Jur 2d Guardian and Ward §§22, 65 et seq., Incompetent Persons §62.

Notes Of Decisions

In general 1
Due process 2

1. In general

The public defender may be appointed to represent conservatees or proposed conservatees as gravely disabled
persons under the Lanterman-Petris-Short Act (§ 5000 et seq.) but he may not be required to represent the
conservator in such proceedings. 52 Op.Atty.Gen. 260, 12-16-69.

2. Due process

Significant liberty interests invoke strict application of the protective umbrella of the statutory procedures to all
proposed conservatees under the gravely disabled provisions of the Lanterman Petris Short Act (LPS) Act.
Edward W. v. Lamkins (App. 1 Dist. 2002) 122 Cal.Rptr.2d 1, 99 Cal.App.4th 516, review denied.
Constitutional Law  4335; Mental Health  120

§ 5354. Investigation of alternatives to conservatorship; recommendations of conservatorship; report of
investigation, necessity, contents, transmittal, use 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The officer providing conservatorship investigation shall investigate all available alternatives to
conservatorship and shall recommend conservatorship to the court only if no suitable alternatives are available.
This officer shall render to the court a written report of investigation prior to the hearing.  The report to the
court shall be comprehensive and shall contain all relevant aspects of the person's medical, psychological,
financial, family, vocational and social condition, and information obtained from the person's family members,
close friends, social worker or principal therapist.  The report shall also contain all available information
concerning the person's real and personal property.  The facilities providing intensive treatment or
comprehensive evaluation shall disclose any records or information which may facilitate the investigation.  If
the officer providing conservatorship investigation recommends against conservatorship, he or she shall set



forth all alternatives available.  A copy of the report shall be transmitted to the individual who originally
recommended conservatorship, to the person or agency, if any, recommended to serve as conservator, and to the
person recommended for conservatorship.  The court may receive the report in evidence and may read and
consider the contents thereof in rendering its judgment.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.  Amended by Stats.1974, c. 833, p. 1795,
§ 1; Stats.1978, c. 1294, p. 4245, § 7; Stats.1982, c. 1598, § 7.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1974 amendment added the second sentence and what is now the last sentence.  The 1974

amendment also added the former final sentence (deleted in 1978) which read: "In contested cases, if
the proposed conservatee or his counsel objects to the receipt of the report in evidence, such report
shall not be read or considered by the court until the issue of grave disability has been adjudicated."

The 1978 amendment deleted the former last sentence (see text of that sentence in 1974 amendment
note, ante).

The 1982 amendment substituted "and information obtained from the person's family members, close
friends, social worker or principal therapist.  The report shall also contain" for "and shall contain" in
the third and fourth sentences; inserted "or she" following "he" in the sixth sentence; and substituted
"the report" for "such report" in the eighth sentence.

Former § 5354, added by Stats.1937, c. 369, p. 1140, § 5354, amended by Stats.1949, c. 1159, p. 2078, §
3, derived from Stats.1927, c. 89, p. 150, § 3; Stats.1929, c. 236, p. 438, § 1; Stats.1931, c. 236, p.
408, § 1; Stats.1933, c. 112, p. 568, § 1, which related to witnesses, was repealed by Stats.1965, c.
391, p. 1630, § 3.

Research References

Cross References

Conservatorship investigation defined, see Welfare and Institutions Code § 5008.
State summary criminal history information, persons entitled to receive, restrictions on use, see

Penal Code § 11105.1.

Law Review And Journal Commentaries

Least restrictive alternative doctrine in Los Angeles county civil commitment.  Bradley D. McGraw
and Ingo Keilitz (1984) 6 Whittier L.Rev. 35.

1998 Main Volume

Collateral References:

Witkin, Evidence (3d ed) §579
Witkin, Procedure (4th ed) Actions §50
B-W Cal Civil Practice: Probate and Trust Proceedings §§30:11, 30:17
Cal Jur 3d Incomp §§133, 135, 143
 Am Jur 2d Incompetent Persons §62.

Notes Of Decisions



In general 1
Reports 3
Trial 2

1. In general

When a proposed conservatee demands a trial on the issue of grave disability he has the right to confront
witnesses, produce evidence, refuse to testify and all other civil trial rights. Estate of Chambers (App. 1 Dist.
1977) 139 Cal.Rptr. 357, 71 Cal.App.3d 277. Mental Health  137.1

When the court, in a conservatorship proceeding, follows a recommendation under§ 5357 that conservatee not
be permitted to possess a driver's license, such court order does not in and of itself require department of motor
vehicles to take action against conservatee's driving privilege but may require information reflecting grounds
for such action, which if taken, must proceed upon findings supported by weight of evidence before the
department. 58 Op.Atty.Gen. 502, 7-23-75.

2. Trial

Conservatorship proceedings should be scrutinized to ascertain at the outset whether the proposed conservatee
had sufficient understanding of the situation in order to make an intelligent, knowing and voluntary waiver of
his rights. Estate of Chambers (App. 1 Dist. 1977) 139 Cal.Rptr. 357, 71 Cal.App.3d 277. Mental Health 
153

Proposed conservatee's waiver of right to trial on issue of grave disability was voluntary, knowing and
intelligent since his presence at hearing indicated that the psychiatrist did not think that his mental disability
prevented his participation in and understanding of the hearing, the subject was observed by the court and more
closely by the public defender, who had an extensive opportunity to weigh his behavior and confer with him
about his rights. Estate of Chambers (App. 1 Dist. 1977) 139 Cal.Rptr. 357, 71 Cal.App.3d 277. Mental Health

 137.1

3. Reports

Failure of proposed conservatee to receive conservatorship investigation report, though violative of this section,
did not deprive trial court of jurisdiction where proposed conservatee was served petition and citation for
conservatorship. Conservatorship of Forsythe (App. 4 Dist. 1987) 238 Cal.Rptr. 77, 192 Cal.App.3d 1406,
review denied. Mental Health  122

Alleged failure of conservatee to receive conservatorship investigation report did not require reversal of
granting of petition by department of social services for appointment of conservator where evidence indicated
conservatee was served with petition and citation for conservatorship documents and copy of report was mailed
to conservatee's appointed counsel.  In re Conservatorship of Jones (App. 4 Dist. 1986) 232 Cal.Rptr. 600, 188
Cal.App.3d 306, review denied. Mental Health  156

Provision of this section which requires that copy of conservatorship investigation report be transmitted to
person recommended for conservatorship requires, at minimum, mailing of report directly to proposed
conservatee.  In re Conservatorship of Ivey (App. 4 Dist. 1986) 231 Cal.Rptr. 376, 186 Cal.App.3d 1559,
review denied. Mental Health  130

Proposed conservatee received adequate notice of proposed appointment of conservator and was not denied due
process where her trial counsel stipulated that petition to establish temporary conservatorship and
conservatorship were personally served on proposed conservatee, notwithstanding that conservatorship
investigation report was not mailed directly to conservatee.  In re Conservatorship of Ivey (App. 4 Dist. 1986)
231 Cal.Rptr. 376, 186 Cal.App.3d 1559, review denied. Constitutional Law  4339; Mental Health 
130



§ 5354.5. Acceptance or rejection of position as conservator; recommendation of substitute; public
guardian 

     •     Historical Notes     •     Research References

Except as otherwise provided in this section, the person recommended to serve as conservator shall promptly
notify the officer providing conservatorship investigation whether he or she will accept the position if
appointed.  If notified that the person or agency recommended will not accept the position if appointed, the
officer providing conservatorship investigation shall promptly recommend another person to serve as
conservator.

The public guardian shall serve as conservator of any person found by a court under this chapter to be gravely
disabled, if the court recommends the conservatorship after a conservatorship investigation, and if the court
finds that no other person or entity is willing and able to serve as conservator.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.  Amended by Stats.1986, c. 872, § 6.5.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Stats.1986, c. 872, rewrote the section.  Prior to amendment the section read:
"The person recommended to serve as conservator shall promptly notify the officer providing

conservatorship investigation whether he will accept the position if appointed.  If notified that the
person or agency recommended will not accept the position if appointed, the officer providing
conservatorship investigation shall promptly recommend another person to serve as conservator."

Research References

Cross References

Conservatorship investigation defined, see Welfare and Institutions Code § 5008.
1998 Main Volume

Collateral References:

B-W Cal Civil Practice: Probate and Trust Proceedings §30:12
Cal Jur 3d Incomp §126
 Am Jur 2d Incompetent Persons §62.

§ 5355. Designation of conservator; conflicts of interest; public guardian 

     •     Historical Notes     •     Research References     •     Notes of Decisions

If the conservatorship investigation results in a recommendation for conservatorship, the recommendation shall
designate the most suitable person, corporation, state or local agency or county officer, or employee designated
by the county to serve as conservator.  No person, corporation, or agency shall be designated as conservator
whose interests, activities, obligations or responsibilities are such as to compromise his or their ability to
represent and safeguard the interests of the conservatee.  Nothing in this section shall be construed to prevent



the State Department of Mental Health from serving as guardian pursuant to Section 7284, or the function of the
conservatorship investigator and conservator being exercised by the same public officer or employee.

When a public guardian is appointed conservator, his official bond and oath as public guardian are in lieu of the
conservator's bond and oath on the grant of letters of conservatorship.  No bond shall be required of any other
public officer or employee appointed to serve as conservator.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.  Amended by Stats.1970, c. 566, p. 1138,
§ 2; Stats.1971, c. 1593, p. 3343, § 378.5; Stats.1971, c. 955, p. 1861, § 10; Stats.1973, c. 142, p. 417, § 71, eff.
June 30, 1973, operative July 1, 1973; Stats.1974, c. 1060, p. 2284, § 9; Stats.1977, c. 1252, p. 4577, § 574,
operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1970 amendment inserted the first sentence of the second paragraph; and substituted in the second

sentence of the second paragraph "any other public officer or employee" for "a public officer or
employee".

The 1971 amendment by c. 955 inserted in the final sentence of the first paragraph ", or the function of
the conservatorship investigator and conservator being exercised by the same public officer or
employee".

Section 601 of Stats.1971, c. 1593, p. 3424, provides:
"In the event any other act or acts of the 1971 Regular Session of the Legislature has any effect on any

section of any code or statute affected by this act, the provisions of such act or acts shall prevail over
the conflicting provisions of this act."

The 1973 amendment substituted "State Department of Health" (now "State Department of Mental
Health") for "Department of Mental Hygiene".

The 1974 amendment inserted "corporation," following "person," in the first and second sentences of the
first paragraph.

The 1977 amendment substituted "State Department of Mental Health" for "State Department of
Health".

Former § 5355, added by Stats.1937, c. 369, p. 1140, § 5355, amended by Stats.1941, c. 1259, p. 3204, §
4; Stats.1943, c. 650, p. 2286, § 1; Stats.1947, c. 915, p. 2118, § 1; Stats.1949, c. 1159, p. 2078, § 4,
derived from Stats.1927, c. 89, p. 150, § 3; Stats.1929, c. 236, p. 438, § 1; Stats.1931, c. 236, p. 408,
§ 1; Stats.1933, c. 112, p. 568, § 1, which related to the order of commitment was repealed by
Stats.1965, c. 391, p. 1630,§ 3.

Research References

Cross References

Conservatorship investigation defined, see Welfare and Institutions Code § 5008.
Public guardian, see Government Code § 27430 et seq.
1998 Main Volume

Collateral References:

B-W Cal Civil Practice: Probate and Trust Proceedings §§30:11, 30:12
Cal Jur 3d Incomp §§125, 134, 146
 Am Jur 2d Incompetent Persons §62.



Notes Of Decisions

In general 1
Hearing 2

1. In general

Conservatorship proceedings should be scrutinized to ascertain at the outset whether the proposed conservatee
had sufficient understanding of the situation in order to make an intelligent, knowing and voluntary waiver of
his rights. Estate of Chambers (App. 1 Dist. 1977) 139 Cal.Rptr. 357, 71 Cal.App.3d 277. Mental Health 
153

2. Hearing

Trial court was required, upon imposition of conservatorship, to grant conservatee's request for hearing on who
should serve as conservator, rather than appointing public conservator in reliance on investigator's report, which
did not indicate that investigator discussed issues with some family members of conservatee who might have
been willing and able to serve as conservator, although unwilling to house conservatee in their homes.  In re
Conservatorship of Walker (App. 4 Dist. 1987) 242 Cal.Rptr. 289, 196 Cal.App.3d 1082. Mental Health 
139

§ 5356. Investigation report; recommendations; agreement to serve as conservator 

     •     Historical Notes

The report of the officer providing conservatorship investigation shall contain his or her recommendations
concerning the powers to be granted to, and the duties to be imposed upon the conservator, the legal disabilities
to be imposed upon the conservatee, and the proper placement for the conservatee pursuant to Section 5358.
Except as provided in this section, the report to the court shall also contain an agreement signed by the person
or agency recommended to serve as conservator certifying that the person or agency is able and willing to serve
as conservator.  The public guardian shall serve as conservator of any person found by a court under this
chapter to be gravely disabled, if the court recommends the conservatorship after a conservatorship
investigation, and if the court finds that no other person or entity is willing and able to serve as conservator.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.  Amended by Stats.1980, c. 681, p. 2066,
§ 1; Stats.1986, c. 872, § 7.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1980 amendment rewrote the first sentence, which previously read: "The report of the officer

providing conservatorship investigation shall contain his recommendations concerning the powers to
be granted to, and the duties to be imposed upon the conservator, and the legal disabilities to be
imposed upon the conservatee."

Stats.1986, c. 872 rewrote the section, which had read:
"The report of the officer providing conservatorship investigation shall contain his or her

recommendations concerning the powers to be granted to, and the duties to be imposed upon the



conservator, the legal disabilities to be imposed upon the conservatee, and the proper placement for
the conservatee pursuant to Section 5358.  The report to the court shall also contain an agreement
signed by the person or agency recommended to serve as conservator certifying that the person or
agency is able and willing to serve as conservator."

Former § 5356, added by Stats.1937, c. 369, p. 1140, § 5356, amended by Stats.1939, c. 1086, p. 3013, §
1; Stats.1941, c. 1259, p. 3204, § 5; Stats.1943, c. 650, p. 2287, § 2.5; Stats.1955, c. 111, p. 574, § 6,
derived from Stats.1927, c. 89, p. 151, § 4; Stats.1929, c. 406, p. 726, § 1, which related to an order
for payment of expenses, was repealed by Stats.1965, c. 391, p. 1630, § 3.

1998 Main Volume

Collateral References:

Witkin, Procedure (4th ed) Actions §50
B-W Cal Civil Practice: Probate and Trust Proceedings §§30:11, 30:12
Cal Jur 3d Incomp §§134, 147, 148, 154, 156
 Am Jur 2d Incompetent Persons §62.

§ 5357. Conservator; general and special powers; disability of conservatee 

     •     Historical Notes     •     Research References     •     Notes of Decisions

All conservators of the estate shall have the general powers specified in Chapter 6 (commencing with Section
2400) of Part 4 of Division 4 of the Probate Code and shall have the additional powers specified in Article 11
(commencing with Section 2590) of Chapter 6 of Part 4 of Division 4 of the Probate Code as the court may
designate.  The report shall set forth which, if any, of the additional powers it recommends.  The report shall
also recommend for or against the imposition of each of the following disabilities on the proposed conservatee:

(a) The privilege of possessing a license to operate a motor vehicle.  If the report recommends against this right
and if the court follows the recommendation, the agency providing conservatorship investigation shall, upon the
appointment of the conservator, so notify the Department of Motor Vehicles.

(b) The right to enter into contracts.  The officer may recommend against the person having the right to enter
specified types of transactions or transactions in excess of specified money amounts.

(c) The disqualification of the person from voting pursuant to Section 2208 of the Elections Code.

(d) The right to refuse or consent to treatment related specifically to the conservatee's being gravely disabled.
The conservatee shall retain all rights specified in Section 5325.

(e) The right to refuse or consent to routine medical treatment unrelated to remedying or preventing the
recurrence of the conservatee's being gravely disabled.  The court shall make a specific determination regarding
imposition of this disability.

(f) The disqualification of the person from possessing a firearm pursuant to subdivision (e) of Section 8103.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.  Amended by Stats.1969, c. 722, p. 1431,
§ 25, eff. Aug. 8, 1969, operative July 1, 1969; Stats.1976, c. 905, p. 2078, § 1; Stats.1978, c. 1363, p. 4531, §
14; Stats.1979, c. 730, p. 2535, § 147, operative Jan. 1, 1981; Stats.1984, c. 1562, § 3; Stats.1990, c. 180
(S.B.2138), § 1; Stats.1994, c. 923 (S.B.1546), § 268.)
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1979 Amendment
Section 5357 is amended to revise the cross-references to the Probate Code in view of the revision of

guardianship-conservatorship law in the Probate Code. [14 Cal.L.Rev.Comm. Reports 958 (1978)].

Historical And Statutory Notes

1998 Main Volume
The 1969 amendment deleted former subd.(a) which read:
"The right to possess and carry firearms"; and relettered former subds.(b), (c) as subds.(a), (b).
The 1976 amendment added subds.(d) and (e).
The 1978 amendment inserted subd.(c) relating to voting; and relettered former subds.(c) and (d) as

subds.(d) and (e).
The 1979 amendment rewrote the first sentence which had read: "All conservators shall have the general

powers specified in Section 1852 of the Probate Code and such additional powers specified in
Section 1853 of the Probate Code as the court may designate.".

Stats.1984 c. 1562, added subd.(f).
The 1990 amendment, in subd.(e), in the first sentence, inserted "routine", and deleted "which is

necessary for the treatment of an existing or continuing medical condition" following "disabled",
deleted the second sentence, which read, "The report shall include an evaluation of such condition
and the current treatment for such condition, if any", and inserted the second sentence relating to a
specific determination by the court.

The 1994 amendment made technical and nonsubstantive changes to conform with reorganization of the
Elections Code by Stats.1994, c. 920 (S.B.1547).

Former § 5357, added by Stats.1937, c. 369, p. 1141, § 5357, derived from Stats.1927, c. 89, p. 152, § 9,
which related to witness fees and expenses, was repealed by Stats.1965, c. 391, p. 1630, § 3.

Research References

Cross References

Competence of former conservatee, see Welfare and Institutions Code § 5368.
Contract powers, loss by person whose incapacity judicially determined, see Civil Code § 40.
Drivers' license,

Mental defect, effect, see Vehicle Code § 12805 et seq.
Statement in application, see Vehicle Code § 12800.

Firearms,
Certificate for possession, see Welfare and Institutions Code § 8103.
Mental patient, see Welfare and Institutions Code § 8100 et seq.

Restriction on disabilities imposed upon person complained against, see Welfare and Institutions
Code § 5005.

Law Review And Journal Commentaries

Bright thread for California's legal crazy-quilt: A proposed right to refuse antipsychotic drugs.  22
U.S.F.L.Rev. 341 (1988).

Defining and assessing capacity to vote: The effect of mental impairment on the rights of voters.
Sally Balch Hurme and Paul S. Appelbaum, 38 McGeorge L. Rev. 931 (2007).

Review of Selected 1990 California Legislation.  22 Pac.L.J. 599 (1991).
1998 Main Volume

Library References

Recommendations relating to Guardianship-Conservatorship Law.  14 Cal.L.Rev.Comm. Reports
501 (1978).



Collateral References:

Witkin, Summary (9th ed) Contracts §360
Witkin, Procedure (4th ed) Actions §§46, 50, 51, 53, 60
B-W Cal Civil Practice: Probate and Trust Proceedings §§30:20, 30:28, 30:30
Cal Jur 3d Incomp §§128, 134, 147, 148, 149, 150, 152
 Am Jur 2d Incompetent Persons §62.

Notes Of Decisions

In general 1
Consent for medical treatment 3
Right to contract 2

1. In general

Fact that conservatee continued to be gravely disabled did not by itself satisfy evidentiary requirements for
imposition of special disabilities. Conservatorship of Walker (App. 5 Dist. 1989) 254 Cal.Rptr. 552, 206
Cal.App.3d 1572. Mental Health  135

Every institutionalized person is entitled to individualized treatment under the least restrictive conditions
feasible and the institution should minimize interference with a patient's individual autonomy, including his or
her personal privacy and social interaction. Foy v. Greenblott (App. 1 Dist. 1983) 190 Cal.Rptr. 84, 141
Cal.App.3d 1. Mental Health  51.10

This section which provides mechanism for placing mentally disordered persons and chronic alcoholics under
conservatorship and which requires recommendation as to whether the conservatee shall retain the right to enter
into "contracts" does not apply only to contracts relating to allowances and wages. Board of Regents State
Universities, State of Wis. v. Davis (1975) 120 Cal.Rptr. 407, 14 Cal.3d 33, 533 P.2d 1047. Chemical
Dependents  3; Mental Health  374

When the court, in a conservatorship proceeding, follows a recommendation under this section that conservatee
not be permitted to possess a driver's license, such court order does not in and of itself require department of
motor vehicles to take action against conservatee's driving privilege but may require information reflecting
grounds for such action, which if taken, must proceed upon findings supported by weight of evidence before the
department. 58 Op.Atty.Gen. 502, 7-23-75.

2. Right to contract

Conservatee who had not been found incompetent at time that conservatorship was imposed had the capacity to
pledge up to $150,000 in matching funds to aid in financing of projected stadium for college of which he was a
graduate and former director. Board of Regents State Universities, State of Wis. v. Davis (1975) 120 Cal.Rptr.
407, 14 Cal.3d 33, 533 P.2d 1047. Mental Health  374

Imposition of conservatorship without a finding of incompetency does not deprive the conservatee of the
capacity to contract; disapproving language in Place v. Trent, 27 Cal.App.2d 526, 103 Cal.Rptr. 841. Board of
Regents State Universities, State of Wis. v. Davis (1975) 120 Cal.Rptr. 407, 14 Cal.3d 33, 533 P.2d 1047.
Mental Health  374

3. Consent for medical treatment

Involuntarily detained mentally disordered persons subject to conservatorship have right to refuse involuntary
long-term psychotropic medication, absent judicial determination of their incompetency to do so. Keyhea v.
Rushen (App. 1 Dist. 1986) 223 Cal.Rptr. 746, 178 Cal.App.3d 526, review denied. Mental Health  51.15



Specific procedures set forth in this section and §§ 5358, 5358.2 constitute the exclusive means by which the
conservator is given the power to make necessary medical decisions for the "gravely disabled" conservatee;
with respect to "probate" conservatorships, the situation is unclear, so conservators who feel compelled to make
necessary medical decisions for their adult conservatees should obtain judicial authority to do so. 60
Op.Atty.Gen. 375, 12-9-77.

Unless a conservatee is unable to give informed consent by reason of incompetence, a conservator appointed
under the Lanterman-Petris-Short Act (§ 5000 et seq.) may not consent to medical treatment on behalf of the
conservatee. 58 Op.Atty.Gen. 849, 12-17-75.

§ 5358. Placement of conservatee; treatment 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a)(1) When ordered by the court after the hearing required by this section, a conservator appointed pursuant to
this chapter shall place his or her conservatee as follows:

(A) For a conservatee who is gravely disabled, as defined in subparagraph (A) of paragraph (1) of subdivision
(h) of Section 5008, in the least restrictive alternative placement, as designated by the court.

(B) For a conservatee who is gravely disabled, as defined in subparagraph (B) of paragraph (1) of subdivision
(h) of Section 5008, in a placement that achieves the purposes of treatment of the conservatee and protection of
the public.

(2) The placement may include a medical, psychiatric, nursing, or other state-licensed facility, or a state
hospital, county hospital, hospital operated by the Regents of the University of California, a United States
government hospital, or other nonmedical facility approved by the State Department of Mental Health or an
agency accredited by the State Department of Mental Health, or in addition to any of the foregoing, in cases of
chronic alcoholism, to a county alcoholic treatment center.

(b) A conservator shall also have the right, if specified in the court order, to require his or her conservatee to
receive treatment related specifically to remedying or preventing the recurrence of the conservatee's being
gravely disabled, or to require his or her conservatee to receive routine medical treatment unrelated to
remedying or preventing the recurrence of the conservatee's being gravely disabled.  Except in emergency cases
in which the conservatee faces loss of life or serious bodily injury, no surgery shall be performed upon the
conservatee without the conservatee's prior consent or a court order obtained pursuant to Section 5358.2
specifically authorizing that surgery.

(c)(1) For a conservatee who is gravely disabled, as defined in subparagraph (A) of paragraph (1) of subdivision
(h) of Section 5008, if the conservatee is not to be placed in his or her own home or the home of a relative, first
priority shall be to placement in a suitable facility as close as possible to his or her home or the home of a
relative.  For the purposes of this section, suitable facility means the least restrictive residential placement
available and necessary to achieve the purpose of treatment.  At the time that the court considers the report of
the officer providing conservatorship investigation specified in Section 5356, the court shall consider available
placement alternatives.  After considering all the evidence the court shall determine the least restrictive and
most appropriate alternative placement for the conservatee.  The court shall also determine those persons to be
notified of a change of placement.  The fact that a person for whom conservatorship is recommended is not an
inpatient shall not be construed by the court as an indication that the person does not meet the criteria of grave
disability.

(2) For a conservatee who is gravely disabled, as defined in subparagraph (B) of paragraph (1) of subdivision
(h) of Section 5008, first priority shall be placement in a facility that achieves the purposes of treatment of the
conservatee and protection of the public.  The court shall determine the most appropriate placement for the
conservatee.  The court shall also determine those persons to be notified of a change of placement, and



additionally require the conservator to notify the district attorney or attorney representing the originating county
prior to any change of placement.

(3) For any conservatee, if requested, the local mental health director shall assist the conservator or the court in
selecting a placement facility for the conservatee.  When a conservatee who is receiving services from the local
mental health program is placed, the conservator shall inform the local mental health director of the facility's
location and any movement of the conservatee to another facility.

(d)(1) Except for a conservatee who is gravely disabled, as defined in subparagraph (B) of paragraph (1) of
subdivision (h) of Section 5008, the conservator may transfer his or her conservatee to a less restrictive
alternative placement without a further hearing and court approval.  In any case in which a conservator has
reasonable cause to believe that his or her conservatee is in need of immediate more restrictive placement
because the condition of the conservatee has so changed that the conservatee poses an immediate and
substantial danger to himself or herself or others, the conservator shall have the right to place his or her
conservatee in a more restrictive facility or hospital.  Notwithstanding Section 5328, if the change of placement
is to a placement more restrictive than the court-determined placement, the conservator shall provide written
notice of the change of placement and the reason therefor to the court, the conservatee's attorney, the county
patient's rights advocate and any other persons designated by the court pursuant to subdivision (c).

(2) For a conservatee who is gravely disabled, as defined in subparagraph (B) of paragraph (1) of subdivision
(h) of Section 5008, the conservator may not transfer his or her conservatee without providing written notice of
the proposed change of placement and the reason therefor to the court, the conservatee's attorney, the county
patient's rights advocate, the district attorney of the county that made the commitment, and any other persons
designated by the court to receive notice.  If any person designated to receive notice objects to the proposed
transfer within 10 days after receiving notice, the matter shall be set for a further hearing and court approval.
The notification and hearing is not required for the transfer of persons between state hospitals.

(3) At a hearing where the conservator is seeking placement to a less restrictive alternative placement pursuant
to paragraph (2), the placement shall not be approved where it is determined by a preponderance of the
evidence that the placement poses a threat to the safety of the public, the conservatee, or any other individual.

(4) A hearing as to placement to a less restrictive alternative placement, whether requested pursuant to
paragraph (2) or pursuant to Section 5358.3, shall be granted no more frequently than is provided for in Section
5358.3.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.  Amended by Stats.1968, c. 1374, p. 2661,
§ 54, operative July 1, 1969; Stats.1971, c. 1593, p. 3343, § 379, operative July 1, 1973; Stats.1973, c. 523, p.
1011, § 1; Stats.1976, c. 905, p. 2078, § 2; Stats.1977, c. 1252, p. 4576, § 575, operative July 1, 1978;
Stats.1980, c. 681, p. 2067, § 2; Stats.1986, c. 872,§ 8; Stats.1990, c. 180 (S.B.2138), § 2; Stats.1995, c. 593
(A.B.145),§ 4.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
This section, as added in 1967, read:
"A conservator appointed pursuant to this chapter shall have the right, if specified in the court order, to

place his conservatee in a medical, psychiatric, nursing, or other state-licensed facility, or a state
hospital, county hospital, hospital operated by the Regents of the University of California, or a
United States government hospital; or in addition to any of the foregoing, in cases of chronic
alcoholism, to a county alcoholic treatment center.  If the conservatee is not to be placed in his own
home or the home of a relative, first priority shall be to placement in a suitable facility as close as



possible to his home or the home of a relative.  Before doing so, the conservator shall inform the
officer providing conservatorship investigation and shall, if requested by the officer, submit his
conservatee to an evaluation pursuant to this part to determine whether such action is necessary."

The 1968 amendment, in the first sentence (see note containing the text of this section as added in 1967,
ante), substituted "a United States government hospital, or other nonmedical facility approved by the
State Department of Social Welfare or an agency accredited by the State Department of Social
Welfare" for "or a United States government hospital".

The 1971 amendment substituted twice in what is now subd.(a) "State Department of Health" (now
"State Department of Mental Health") for "State Department of Social Welfare".

The 1973 amendment added what is now the second paragraph of subd.(c); and deleted what was then
the final sentence of what is now subd.(a), which sentence read:

"Before doing so, the conservator shall inform the officer providing conservatorship investigation and
shall, if requested by the officer, submit his conservatee to an evaluation pursuant to this part to
determine whether such action is necessary."

The 1976 amendment added what is now subd.(b).
The 1977 amendment substituted twice in subd.(a) "State Department of Mental Health" for "State

Department of Health".
The 1980 amendment added the subdivision designations; inserted "or her" following "his" throughout

the section; added the second, third, fourth and fifth sentences of the first paragraph of subd.(c);
inserted in the first sentence of the second paragraph of subd.(c) "or the court"; added subd.(d); and
rewrote subd.(a), which previously read:

"A conservator appointed pursuant to this chapter shall have the right, if specified in the court order, to
place his conservatee in a medical, psychiatric, nursing, or other state-licensed facility, or a state
hospital, county hospital, hospital operated by the Regents of the University of California, a United
States government hospital, or other nonmedical facility approved by the State Department of
Mental Health or an agency accredited by the State Department of Mental Health; or in addition to
any of the foregoing, in cases of chronic alcoholism, to a county alcoholic treatment center."

The 1986 amendment, in subd.(c), inserted the last sentence.
The 1990 amendment, in subd.(b), in the first sentence, inserted "routine", and deleted "or to require his

or her conservatee to receive other medical treatment unrelated to remedying or preventing the
recurrence of the conservatee's being gravely disabled which is necessary for treatment of an
existing or continuing medical condition"; and made nonsubstantive changes throughout.

The 1995 amendment, in subd.(a), rewrote the first sentence and designated it as (a)(1)(A) and (B), and
designated as (a)(2) the former second sentence; in subd.(c), designated as (c)(1) the former first
paragraph and at the beginning of the first sentence added "For a conservatee who is gravely
disabled, as defined in subparagraph (A) of paragraph (1) of subdivision (h) of Section 5008,", added
paragraph (c)(2), relating to priority of placement of gravely disabled conservatees, and designated
as (c)(3) the former second paragraph, and added at the beginning of the first sentence "For any
conservatee"; in subd.(d), designated the former text as (d)(1), and at the beginning of the first
sentence added "Except for a conservatee who is gravely disabled, as defined in subparagraph (B) of
paragraph (1) of subdivision (h) of Section 5008,", and added paragraph (d)(2), prohibiting transfer
of a gravely disabled conservatee without notice, paragraph (d)(3), prohibiting approval of a transfer
when a threat to public safety exists, and paragraph (d)(4), relating to frequency of hearings for less
restrictive alternative placements.  Prior to amendment, the first sentence of subd.(a) read:

"(a) When ordered by the court after the hearing required by this section, a conservator appointed
pursuant to this chapter shall place his or her conservatee in the least restrictive alternative
placement, as designated by the court."

Former § 5358, added by Stats.1937, c. 369, p. 114, § 5358, derived from Stats.1927, c. 89, p. 149, § 5c,
added by Stats.1931, c. 212, p. 381, § 2, which related to the powers of the court on the return of a
person as not suitable for treatment at the state narcotic hospital, was repealed by Stats.1941, c.
1259, p. 3205, § 1.



Research References

Cross References

Conservatorship investigation, defined, see Welfare and Institutions Code § 5008.
Evaluation defined, see Welfare and Institutions Code § 5008.
Voluntary admission to,

County hospital upon application of conservator, see Welfare and Institutions Code § 6004.
State hospital upon application of conservator, see Welfare and Institutions Code § 6002.
State mental hospital or institution, see Welfare and Institutions Code § 6000.

Code Of Regulations References

Voluntary patients' right to refuse antipsychotic medications, see 9 Cal. Code of Regs. § 850 et seq.

Law Review And Journal Commentaries

Civil commitment of mentally ill in California: Lanterman-Petris-Short Act. (1974) 7
Loy.L.A.L.Rev. 93.

Escaping the asylum: When freedom is a crime.  Grant H. Morris, 40 San Diego L.Rev. 481 (2003).
Least restrictive alternative doctrine in Los Angeles county civil commitment.  Bradley D. McGraw

and Ingo Keilitz (1984) 6 Whittier L.Rev. 35.
Least restrictive treatment of mentally ill.  P. Browning Hoffman and Lawrence L. Foust (1977) 14

San Diego L.Rev. 1100.
Mental health professionals as civil commitment hearing officers: Procedural due process problems.

(1984) 17 U.C.Davis L.Rev. 653.
Out of mind?  Out of sight: The uncivil commitment of permanently incompetent criminal

defendants.  Grant H. Morris and J. Reid Meloy, 27 U.C.Davis L.Rev. 1 (1993).
Psychiatry and presumption of expertise: Flipping coins in courtroom.  Bruce J. Ennis and Thomas

R. Litwack (1974) 62 Cal.L.Rev. 693.
Pursuing justice for the mentally disabled.  Grant H. Morris, 42 San Diego L. Rev. 757 (2005).
Review of Selected 1990 California Legislation.  22 Pac.L.J. 599 (1991).
The right of institutionalized disabled patients to engage in consensual sexual activity.  23 Whittier

L.Rev. 545 (2001).
Right to effective mental treatment.  Ralph Kirkland Schwitzgebel (1974) 62 Cal.L.Rev. 936.
Role of counsel in civil commitment proceeding. Thomas R. Litwack (1974) 62 Cal.L.Rev. 816.
Sex-based discrimination in the mental institutionalization of women. Robert T. Roth and Judith

Lerner (1974) 62 Cal.L.Rev. 789.
1998 Main Volume

Collateral References:

Witkin, Summary (9th ed) Wills §915
Witkin, Procedure (4th ed) Actions §§51, 53, 57, 60
B-W Cal Civil Practice: Probate and Trust Proceedings §§30:15, 30:22, 30:23, 30:31
Cal Jur 3d Incomp §§128, 134, 152, 154, 155, 156, 157
 Am Jur 2d Incompetent Persons §62.

Notes Of Decisions

In general 1
Authority of conservator 2
Gravely disabled 3



Least restrictive placement 4

1. In general

The involuntary commitment, of one adjudged "gravely disabled" under conservatorship statutes, in a medical
facility when alternative means of care are available was not contrary to legislative expressions of intent which
allegedly compel court to place an individual adjudged gravely disabled in a community based facility or with
relatives and friends in lieu of an institutional commitment whenever one of the former alternatives is available.
Estate of Buchanan (App. 1 Dist. 1978) 144 Cal.Rptr. 241, 78 Cal.App.3d 281. Mental Health  44

A divorce might be granted from incurably insane spouse confined as patient, voluntary or involuntary, for
continuous period of three years immediately preceding filing of divorce action in an institution or under
jurisdiction of institution, but divorce for incurable insanity might not be granted where any portion of
confinement had been as voluntary patient under this code. 21 Op.Atty.Gen. 59.

2. Authority of conservator

Where a conservator is uncertain whether his existing authorization from the court applies to a particular
proposed medical treatment, he should resolve his doubts in favor of making further application to the court.
Foy v. Greenblott (App. 1 Dist. 1983) 190 Cal.Rptr. 84, 141 Cal.App.3d 1. Health  912; Mental Health

 179

Accepted mode for court action with respect to hospitalization of mentally disordered persons, who are neither
mentally retarded nor immediately dangerous, is by empowering court-appointed custodian to apply for a
voluntary admission. In re M. J. E.(App. 2 Dist. 1974) 118 Cal.Rptr. 398, 43 Cal.App.3d 792. Mental Health

 37.1

Specific procedures set forth in § 5357, this section and § 5358.2 constitute the exclusive means by which the
conservator is given the power to make necessary medical decisions for the "gravely disabled" conservatee;
with respect to "probate" conservatorships, the situation is unclear, so conservators who feel compelled to make
necessary medical decisions for their adult conservatees should obtain judicial authority to do so. 60
Op.Atty.Gen. 375, 12-9-77.

Only a conservator appointed pursuant to the Lanterman-Petris-Short Act is empowered to place his
conservatee in an entirely locked "L" facility. 58 Op.Atty.Gen. 50, 1-17-75.

3. Gravely disabled

Term "gravely disabled" as used in § 5000 et seq. authorizing commitment of individuals not dangerous to
themselves or others is not unconstitutionally vague or overbroad; term is sufficiently precise to exclude
unusual or non-conformist life-styles and connotes an inability or refusal to care for one's basic personal needs
of food, clothing and shelter and provides fair notice of proscribed conduct to the proposed conservatee, who
must be presumed to be a person of common intelligence for purpose of determining sufficiency of § 5000 et
seq.; standard requires a causal link between a specifically defined and diagnosed mental disorder and inability
to care for one's basic needs. Estate of Chambers (App. 1 Dist. 1977) 139 Cal.Rptr. 357, 71 Cal.App.3d 277.
Mental Health  32; Statutes  47

4. Least restrictive placement

The Lanterman-Petris-Short Act (LPS Act) contemplates that the court, not the conservator, is to designate the
"least restrictive alternative placement" appropriate for a conservatee upon the establishment of the
conservatorship. In re Conservatorship of Amanda B.(App. 4 Dist. 2007) 56 Cal.Rptr.3d 901, 149 Cal.App.4th
342, on subsequent appeal 2007 WL 2481061, unpublished. Mental Health  51.5; Mental Health  179

Trial court in Lanterman-Petris-Short Act (LPS Act) conservatorship proceeding failed to fulfill its duty to
designate least restrictive level of placement appropriate for conservatee by ordering alternative placement in



locked facility or board and care facility, and leaving decision for conservator. In re Conservatorship of
Amanda B.(App. 4 Dist. 2007) 56 Cal.Rptr.3d 901, 149 Cal.App.4th 342, on subsequent appeal 2007 WL
2481061, unpublished. Mental Health  51.5; Mental Health  179

§ 5358.1. Nonliability of conservator, public guardian or peace officer for action by conservatee 

Neither a conservator, temporary conservator, or public guardian appointed pursuant to this chapter, nor a peace
officer acting pursuant to Section 5358.5, shall be held civilly or criminally liable for any action by a
conservatee.

CREDIT(S)
(Added by Stats.1972, c. 574, p. 982, § 5.)

1998 Main Volume

Collateral References:

B-W Cal Civil Practice: Probate and Trust Proceedings §30:27
 Am Jur 2d Guardian and Ward §§187 et seq., Incompetent Persons §56.

§ 5358.2. Medical treatment of conservatee; court order; emergencies 
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If a conservatee requires medical treatment and the conservator has not been specifically authorized by the court
to require the conservatee to receive medical treatment, the conservator shall, after notice to the conservatee,
obtain a court order for that medical treatment, except in emergency cases in which the conservatee faces loss
of life or serious bodily injury.  The conservatee, if he or she chooses to contest the request for a court order,
may petition the court for hearing which shall be held prior to granting the order.

CREDIT(S)
(Added by Stats.1976, c. 905, p. 2079, § 3.  Amended by Stats.1990, c. 180 (S.B.2138), § 3.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1990 amendment, in the first sentence, substituted "and the conservator" for "which", and inserted

"to require the conservatee to receive medical treatment"; and made gender related and
nonsubstantive changes throughout.

Research References

Law Review And Journal Commentaries

Review of Selected 1990 California Legislation.  22 Pac.L.J. 599 (1991).
1998 Main Volume

Collateral References:

Witkin, Procedure (4th ed) Actions §60
B-W Cal Civil Practice: Probate and Trust Proceedings §30:25



Cal Jur 3d Incomp §152
 Am Jur 2d Guardian and Ward §101.

Notes Of Decisions

In general 1

1. In general

Where a conservator is uncertain whether his existing authorization from the court applies to a particular
proposed medical treatment, he should resolve his doubts in favor of making further application to the court.
Foy v. Greenblott (App. 1 Dist. 1983) 190 Cal.Rptr. 84, 141 Cal.App.3d 1. Health  912; Mental Health

 179

Specific procedures set forth in §§ 5357, 5358, and this section constitute the exclusive means by which the
conservator is given the power to make necessary medical decisions for the "gravely disabled" conservatee;
with respect to "probate" conservatorships, the situation is unclear, so conservators who feel compelled to make
necessary medical decisions for their adult conservatees should obtain judicial authority to do so. (1977) 60
Op.Atty.Gen. 375.

§ 5358.3. Petition to contest rights denied conservatee or powers granted conservator; subsequent
petitions; voting rights 

     •     Historical Notes     •     Research References     •     Notes of Decisions

At any time, a conservatee or any person on his behalf with the consent of the conservatee or his counsel, may
petition the court for a hearing to contest the rights denied under Section 5357 or the powers granted to the
conservator under Section 5358.  However, after the filing of the first petition for hearing pursuant to this
section, no further petition for rehearing shall be submitted for a period of six months.

A request for hearing pursuant to this section shall not affect the right of a conservatee to petition the court for a
rehearing as to his status as a conservatee pursuant to Section 5364.  A hearing pursuant to this section shall not
include trial by jury.  If a person's right to vote is restored, the court shall so notify the county elections official
pursuant to subdivision (c) of Section 2210 of the Elections Code.

CREDIT(S)
(Added by Stats.1976, c. 905, p. 2079, § 4.  Amended by Stats.1978, c. 1363, p. 4531, § 15; Stats.1994, c. 923
(S.B.1546), § 269.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1978 amendment added the last sentence in the second paragraph relating to voting rights.
The 1994 amendment made technical and nonsubstantive changes to conform with reorganization of the

Elections Code by Stats.1994, c. 920 (S.B.1547).

Research References



Law Review And Journal Commentaries

Defining and assessing capacity to vote: The effect of mental impairment on the rights of voters.
Sally Balch Hurme and Paul S. Appelbaum, 38 McGeorge L. Rev. 931 (2007).

Collateral References:

Witkin, Procedure (4th ed) Actions §§51, 53
B-W Cal Civil Practice: Probate and Trust Proceedings §30:30
Cal Jur 3d Incomp §§148, 159

Notes Of Decisions

Standard of review, generally 1

1. Standard of review, generally

Court of Appeal's independent review of record of conservatorship proceeding under Lanterman-Petris-Short
(LPS) Act was not required in response to appointed appellate counsel's request for independent Wende review
to determine existence of any arguable appellate issue, following trial court's reestablishment of conservatorship
for one year; prophylactic safeguards established by Anders and Wende were not required, given statutory
safeguards afforded conservatee throughout conservatorship proceeding. In re Conservatorship of Person of
Ben C.(App. 4 Dist. 2004) 14 Cal.Rptr.3d 631, 2004 WL 1368261. Mental Health  153

§ 5358.5. Conservatee leaving facility without approval; return to facility or removal to county
designated treatment facility; request to peace officer 

     •     Historical Notes

When any conservatee placed into a facility pursuant to this chapter leaves the facility without the approval of
the conservator or the person in charge of the facility, or when the conservator appointed pursuant to this
chapter deems it necessary to remove his conservatee to the county designated treatment facility, the
conservator may take the conservatee into custody and return him to the facility or remove him to the county
designated treatment facility.  A conservator, at his discretion, may request a peace officer to detain the
conservatee and return such person to the facility in which he was placed or to transfer such person to the
county designated treatment facility, pursuant to Section 7325 of the Welfare and Institutions Code.  Such
request shall be in writing and accompanied by a certified copy of the letters of conservatorship showing the
person requesting detention and transfer to be the conservator appointed pursuant to this chapter as conservator
of the person sought to be detained.  Either the conservator or his assistant or deputy may request detention
under this section.  Whenever possible, persons charged with apprehension of persons pursuant to this section
shall dress in plain clothes and shall travel in unmarked vehicles.

CREDIT(S)
(Added by Stats.1972, c. 574, p. 982, § 6.  Amended by Stats.1974, c. 833, p. 1796, § 2.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1974 amendment rewrote the section, which previously read:



"When any conservatee placed into a facility pursuant to this chapter leaves the facility without the
approval of the conservator or the person in charge of the facility, the conservator may take the
conservatee into custody and return him to the facility.  A conservator, at his discretion, may request
a peace officer to detain the conservatee and return such person to the facility in which he was
placed, pursuant to Section 7325 of the Welfare and Institutions Code.  Whenever possible, persons
charged with apprehension of persons pursuant to this section shall dress in plain clothes and shall
travel in unmarked vehicles."

Former § 5358.5, added by Stats.1968, c. 1374, p. 2662, § 54.5, operative July 1, 1969, relating to the
exemption of county from liability for care and treatment of a conservatee, was repealed by
Stats.1969, c. 722, p. 1432, § 26, operative July 1, 1969.

Collateral References:

B-W Cal Civil Practice: Probate and Trust Proceedings §30:26
Cal Jur 3d Incomp §158
 Am Jur 2d Incompetent Persons §§31 et seq.

§ 5358.6. Outpatient treatment for conservatee; agreement of person in charge of facility; progress report 

     •     Historical Notes

Any conservator who places his or her conservatee in an inpatient facility pursuant to Section 5358, may also
require the conservatee to undergo outpatient treatment.  Before doing so, the conservator shall obtain the
agreement of the person in charge of a mental health facility that the conservatee will receive outpatient
treatment and that the person in charge of the facility will designate a person to be the outpatient supervisor of
the conservatee.  The person in charge of these facilities shall notify the county mental health director or his or
her designee of such agreement.  At 90-day intervals following the commencement of the outpatient treatment,
the outpatient supervisor shall make a report in writing to the conservator and to the person in charge of the
mental health facility setting forth the status and progress of the conservatee.

CREDIT(S)
(Added by Stats.1975, c. 960, p. 2244, § 6.  Amended by Stats.1980, c. 681, p. 2067, § 3.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1980 amendment substituted in the first sentence "Any conservator who places his or her

conservatee in an inpatient facility pursuant to Section 5358" for "Any conservator who has the
right, as specified in a court order, to place his conservatee in an inpatient facility pursuant to
Section 5358" and inserted in the third sentence "or her" following "his".

1998 Main Volume

Collateral References:

B-W Cal Civil Practice: Probate and Trust Proceedings §30:24
Cal Jur 3d Incomp §152
 Am Jur 2d Incompetent Persons §§55 et seq.

§ 5358.7. Challenge by conservatee of placement or conditions of confinement; place of judicial review;
place of return upon release 



When any conservatee challenges his or her placement or conditions of confinement pursuant to Section 1473
of the Penal Code or Section 7250 of the Welfare and Institutions Code, notwithstanding the continuing
jurisdiction of the court which appointed the conservators, judicial review shall be in the county where the
conservatorship was established or in the county in which the conservatee is placed or confined.  If the
conservatee is released as a result of the hearing, he or she shall be returned to the county where the
conservatorship originated.

CREDIT(S)
(Added by Stats.1986, c. 226, § 1.)

Collateral References:

Witkin, Procedure (4th ed) Actions §54
B-W Cal Civil Practice: Probate and Trust Proceedings §30:31
Cal Jur 3d Incomp §161

§ 5359. Alternative placement 

     •     Historical Notes     •     Research References

A conservator appointed under this chapter shall find alternative placement for his conservatee within seven
days after he is notified by the person in charge of the facility serving the conservatee that the conservatee no
longer needs the care or treatment offered by that facility.

If unusual conditions or circumstances preclude alternative placement of the conservatee within seven days, the
conservator shall find such placement within 30 days.

If alternative placement cannot be found at the end of the 30-day period the conservator shall confer with the
professional person in charge of the facility and they shall then determine the earliest practicable date when
such alternative placement may be obtained.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.  Amended by Stats.1968, c. 1374, p. 2662,
§ 55, operative July 1, 1969; Stats.1980, c. 676, p. 2039, § 336.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1968 amendment in the first paragraph, referred to the "person in charge" instead of the

"professional person in charge," and added the last two paragraphs.
The 1980 amendment substituted in the first paragraph "alternative placement for his conservatee" for

"alternative placement for his conservator".
Former § 5359, added by Stats.1937, c. 369, p. 1141, § 5359, derived from Stats.1927, c. 89, p. 152, §

10; Stats.1931, c. 212, p. 381, § 3, which related to execution of the writ, was repealed by
Stats.1965, c. 391, p. 1630,§ 3.

Research References

Law Review And Journal Commentaries



Least restrictive alternative doctrine in Los Angeles county civil commitment.  Bradley D. McGraw
and Ingo Keilitz (1984) 6 Whittier L.Rev. 35.

Collateral References:

B-W Cal Civil Practice: Probate and Trust Proceedings §30:23
Cal Jur 3d Incomp §155
 Am Jur 2d Incompetent Persons §§33 et seq., 62.

§ 5360. Recommendations of officer providing conservatorship investigation 

     •     Historical Notes     •     Research References

The officer providing conservatorship investigation shall recommend, in his report to the court, for or against
imposition of a disability set forth in Section 5357 on the basis of the determination of the professional person
who recommended conservatorship pursuant to Section 5352.

The officer providing conservatorship investigation shall recommend in his report any of the additional powers
of a conservator set forth in Section 2591 of the Probate Code if the needs of the individual patient or his estate
require such powers.  In making such determination, the officer providing conservatorship investigation shall
consult with the professional person who recommended conservatorship pursuant to Section 5352.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.  Amended by Stats.1969, c. 722, p. 1432,
§ 27, eff. Aug. 8, 1969, operative July 1, 1969; Stats.1979, c. 730, p. 2535, § 148, operative Jan. 1, 1981.)

Historical Notes

Law Revision Commission Comments

1979 Amendment
Section 5360 is amended to correct the cross-reference to the Probate Code in view of the revision of

guardianship-conservatorship law. [14 Cal.L.Rev.Comm. Reports 958 (1978)].

Historical And Statutory Notes

1998 Main Volume
As added in 1967, the section read:
"The Director of Mental Hygiene shall designate by regulation, standards to be followed by the officer

providing conservatorship investigation in recommending for or against specific powers and duties
of conservators and legal disabilities of conservatees under this chapter".

The 1969 amendment rewrote the section.
The 1979 amendment substituted in the first sentence of the second paragraph "Section 2591" for

"Section 1853".
Section 181 of Stats.1979, c. 730, provides:
"This act shall become operative only if Assembly bill No. 261 is chaptered [Stats.1979, c. 726] and

becomes effective January 1, 1980, and in such case, shall become operative on January 1, 1981, the
same as Assembly bill No. 261, except as otherwise specified in Section 188."

Former § 5360, added by Stats.1937, c. 369, p. 1141, § 5360, amended by Stats.1953, c. 377, p. 1639, §
1, derived from Stats.1927, c. 89, p. 151, § 5, which related to juvenile court proceedings, was
repealed by Stats.1965, c. 391, p. 1630, § 3.



Research References

Law Review And Journal Commentaries

Civil commitment of mentally ill in California: Lanterman-Petris-Short Act. (1974) 7
Loy.L.A.L.Rev. 93.

Commitment of individuals found incompetent to stand trial; California's new scheme.  Marjory
Winston Parker (1975) 6 Pac.L.J. 484.

1998 Main Volume

Library References

Recommendations relating to Guardianship-Conservatorship Law.  14 Cal.L.Rev.Comm. Reports
501 (1978).

Collateral References:

Witkin, Procedure (4th ed) Actions §§50, 60
Cal Jur 3d Incomp §134
 Am Jur 2d Incompetent Persons §62.

§ 5361. Termination; power and authority over estate; reappointment; opinion of physicians or
psychologists; release or detention of conservatee 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Conservatorship initiated pursuant to this chapter shall automatically terminate one year after the appointment
of the conservator by the superior court.  The period of service of a temporary conservator shall not be included
in the one-year period.  Where the conservator has been appointed as conservator of the estate, the conservator
shall, for a reasonable time, continue to have such power and authority over the estate as the superior court, on
petition by the conservator, may deem necessary for (1) the collection of assets or income which accrued during
the period of conservatorship, but were uncollected before the date of termination, (2) the payment of expenses
which accrued during period of conservatorship and of which the conservator was notified prior to termination,
but were unpaid before the date of termination, and (3) the completion of sales of real property where the only
act remaining at the date of termination is the actual transfer of title.  If upon the termination of an initial or a
succeeding period of conservatorship the conservator determines that conservatorship is still required, he may
petition the superior court for his reappointment as conservator for a succeeding one-year period.  The petition
must include the opinion of two physicians or licensed psychologists who have a doctoral degree in psychology
and at least five years of postgraduate experience in the diagnosis and treatment of emotional and mental
disorders that the conservatee is still gravely disabled as a result of mental disorder or impairment by chronic
alcoholism.  In the event that the conservator is unable to obtain the opinion of two physicians or psychologists,
he shall request that the court appoint them.

Any facility in which a conservatee is placed must release the conservatee at his request when the
conservatorship terminates.  A petition for reappointment filed by the conservator or a petition for appointment
filed by a public guardian shall be transmitted to the facility at least 30 days before the automatic termination
date.  The facility may detain the conservatee after the end of the termination date only if the conservatorship
proceedings have not been completed and the court orders the conservatee to be held until the proceedings have
been completed.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.  Amended by Stats.1968, c. 1374, p. 2662,



§ 56, operative July 1, 1969; Stats.1969, c. 722, p. 1432, § 28, eff. Aug. 8, 1969, operative July 1, 1969;
Stats.1976, c. 110, p. 171, § 1, eff. April 9, 1976; Stats.1978, c. 1294, p. 4246, § 8; Stats.1979, c. 245, p. 534, §
2.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1968 amendment added the last sentence of present first paragraph.
The 1969 amendment added the last paragraph.
The 1976 amendment inserted the third sentence of the first paragraph.
The 1978 amendment rewrote the second paragraph, which previously read:
"Any facility in which a conservatee is placed must release the conservatee at his request when the

conservatorship terminates.  If the conservator has filed a petition for reappointment and transmits a
copy thereof to the facility at least 30 days before the automatic termination date, the facility may
detain the conservatee after the end of the termination date only if the proceedings for renewal of
conservatorship have not been completed and the court orders the conservatee to be held until the
proceedings have been completed."

The 1979 amendment inserted in the fifth sentence of the first paragraph "or licensed psychologists who
have a doctoral degree in psychology and at least five years of postgraduate experience in the
diagnosis and treatment of emotional and mental disorders"; and inserted in the last sentence of the
first paragraph "or psychologists" following "physicians".

Former § 5361, added by Stats.1937, c. 369, p. 1142, § 5361, amended by Stats.1961, c. 1469, p. 3319, §
3, derived from Stats.1927, c. 89, p. 153, § 17, which made it a misdemeanor to contrive to have a
person adjudged an addict unlawfully or improperly, was repealed by Stats.1965, c. 391, p. 1630, §
3.  For similar subject matter, see Welfare and Institutions Code § 5203.

Research References

Law Review And Journal Commentaries

Civil commitment of mentally ill in California: Lanterman-Petris-Short Act. (1974) 7
Loy.L.A.L.Rev. 93.

Commitment of individuals found incompetent to stand trial; California's new scheme.  Marjory
Winston Parker (1975) 6 Pac.L.J. 484.

Inconsistency in involuntary civil commitment protections. (1980) 68 Cal.L.Rev. 716.
Mental health professionals as civil commitment hearing officers: Procedural due process problems.

(1984) 17 U.C.Davis L.Rev. 653.
Out of mind?  Out of sight: The uncivil commitment of permanently incompetent criminal

defendants.  Grant H. Morris and J. Reid Meloy, 27 U.C.Davis L.Rev. 1 (1993).
1998 Main Volume

Collateral References:

Witkin, Procedure (4th ed) Actions §§49, 51, 56
B-W Cal Civil Practice: Probate and Trust Proceedings §§30:19, 30:32, 30:36, 30:38, 30:48
Cal Jur 3d Guard & C §372; Incomp §§162, 164, 166, 168
 Am Jur 2d Incompetent Persons §62.

Notes Of Decisions



In general 1
Burden of proof 5.5
Due process 2
Evidence, sufficiency 6
Expert testimony 5
Gravely disabled 2.5
Interest of conservatee 4
Power of court 3
Sufficiency of evidence 6

1. In general

This section and § 5363 dealing with appointment of conservators for "gravely disabled" persons do not
contemplate extinguishment of appointing court's continuing jurisdiction merely by temporary interruption in
chain of guardianship. In re Gandolfo (1984) 206 Cal.Rptr. 149, 36 Cal.3d 889, 686 P.2d 669. Mental Health

 111

Collateral consequences remain even after conservatorship for "gravely disabled" person has terminated;
therefore, automatic termination of conservatorship appointed for person adjudged "gravely disabled" did not
render issue of whether person was correctly adjudged "gravely disabled" moot.  Matter of Conservatorship of
Wilson (App. 4 Dist. 1982) 186 Cal.Rptr. 748, 137 Cal.App.3d 132. Mental Health  153

In conservatorship proceeding based on grave disability as result of mental disorder or impairment by chronic
alcoholism the standard to be applied is proof beyond a reasonable doubt. Estate of Murphy (App. 3 Dist. 1982)
184 Cal.Rptr. 363, 134 Cal.App.3d 15. Mental Health  135

2. Due process

This section did not violate conservatee's due process rights, even though this section allows petition for
reappointment to be based on opinion of two physicians without requiring physicians to be mental health
experts or requiring physicians to personally examine conservatee before expressing their opinion; satisfaction
of requirements for presenting petition does not satisfy requirements for establishing reappointment if
reappointment is challenged by conservatee, and at reestablishment trial, county is required to prove continued
grave disability beyond reasonable doubt. Conservatorship of Delay (App. 4 Dist. 1988) 245 Cal.Rptr. 216, 199
Cal.App.3d 1031. Constitutional Law  4339; Mental Health  102

2.5. Gravely disabled

Individual cannot be found gravely disabled, as required to establish Lanterman-Petris-Short (LPS)
conservatorship, merely because he will not voluntarily accept treatment. Conservatorship of Guerrero (App. 4
Dist. 1999) 81 Cal.Rptr.2d 541, 69 Cal.App.4th 442. Mental Health  105

3. Power of court

Expiration of prior conservatorship does not divest court of power to reappoint conservator. Conservatorship of
James M.(App. 3 Dist. 1994) 35 Cal.Rptr.2d 567, 30 Cal.App.4th 293. Mental Health  167

4. Interest of conservatee

Conservatee has strong interest in prompt determination of issues raised by reappointment petition so that he or
she may avoid disabilities of conservatorship where they are no longer warranted by evidence. Conservatorship
of James M.(App. 3 Dist. 1994) 35 Cal.Rptr.2d 567, 30 Cal.App.4th 293. Mental Health  137.1

5. Expert testimony

Conservator was not required to present testimony of conservatee's treating physician and recommending



physician to obtain reestablishment of conservatorship, but instead could rely on other expert testimony.
Conservatorship of Scharles (App. 4 Dist. 1990) 269 Cal.Rptr. 398, 220 Cal.App.3d 247, review denied. Mental
Health  135

5.5. Burden of proof

Burden in reestablishment hearing is upon conservator to prove beyond reasonable doubt conservatee remains
gravely disabled. Conservatorship of Guerrero (App. 4 Dist. 1999) 81 Cal.Rptr.2d 541, 69 Cal.App.4th 442.
Mental Health  170

Former conservator who seeks to reestablish conservatorship must show conservatee is presently gravely
disabled and not that he may relapse and become gravely disabled in future. Conservatorship of Guerrero (App.
4 Dist. 1999) 81 Cal.Rptr.2d 541, 69 Cal.App.4th 442. Mental Health  168.1

6. Sufficiency of evidence

When evidence establishes person is not presently gravely disabled, but may become so because of future
failure to take medication, Lanterman-Petris-Short (LPS) conservatorship cannot be established.
Conservatorship of Guerrero (App. 4 Dist. 1999) 81 Cal.Rptr.2d 541, 69 Cal.App.4th 442. Mental Health 
105

Evidence, in hearing to reestablish Lanterman-Petris-Short (LPS) conservatorship, that former conservatee
would not take medication for mental disorder, and that he would be unable to provide for his basic needs of
food, clothing or shelter without medication was sufficient to support finding that he was gravely disabled, as
required to impose conservatorship. Conservatorship of Guerrero (App. 4 Dist. 1999) 81 Cal.Rptr.2d 541, 69
Cal.App.4th 442. Mental Health  170

Evidence was insufficient to support order reappointing LPS conservator; testimony of medical witness that
conservatee who suffered from schizophrenia would likely relapse into grave disability because of his
propensity not to take the drug prolixin did not establish that conservatee was presently "gravely disabled," the
predicate for reappointment of the conservator. Conservatorship of Estate of Benevenuto (App. 3 Dist. 1986)
226 Cal.Rptr. 33, 180 Cal.App.3d 1030. Mental Health  170

§ 5362. Notice of impending termination; petition for reappointment; court hearing or jury trial; decree
of termination 

     •     Historical Notes     •     Notes of Decisions

(a) The clerk of the superior court shall notify each conservator, his or her conservatee and the person in charge
of the facility in which the person resides, and the conservatee's attorney, at least 60 days before the termination
of the one-year period.  If the conservator is a private party, the clerk of the superior court shall also notify the
mental health director and the county officer providing conservatorship investigation pursuant to Section 5355,
at least 60 days before the termination of the one-year period.  Notification shall be given in person or by
first-class mail.  The notification shall be in substantially the following form:

In the Superior Court of the State of California
 for the County of _______

The people of the state of California             No. ______



Concerning                             Notice of Termination

____________________                      of Conservatorship

The people of the State of California to ____________________________:(conservatee, conservatee's attorney,
conservator, and professional person in charge of the facility in which the conservatee resides, county mental
health director, and county officer providing conservatorship investigation.)

The one-year conservatorship established for _______ pursuant to Welfare and Institutions Code Section
_______ on _______ will terminate on _______.  If the conservator, _______, wishes to reestablish
conservatorship for another year he or she must petition the court by _______.  Subject to a request for a court
hearing by jury trial the judge may, on his or her own motion, accept or reject the conservator's petition.

If the conservator petitions to reestablish conservatorship the conservatee, the professional person in charge of
the facility in which he or she resides, the conservatee's attorney, and, if the conservator is a private party, the
county mental health director and the county officer providing conservatorship investigation shall be notified.
If any of them request it, there shall be a court hearing or a jury trial, whichever is requested, on the issue of
whether the conservatee is still gravely disabled and in need of conservatorship.  If the private conservator does
not petition for reappointment, the county officer providing conservatorship investigation may recommend
another conservator.  Such a petition shall be considered a petition for reappointment as conservator.

                                Clerk of the Superior Court by

                                ______________________________

                                            Deputy

(b) Subject to a request for a court hearing or jury trial, the judge may, on his or her own motion, accept or
reject the conservator's petition.

If the conservator does not petition to reestablish conservatorship at or before the termination of the one-year
period, the court shall issue a decree terminating conservatorship.  The decree shall be sent to the conservator
and his or her conservatee by first-class mail and shall be accompanied by a statement of California law as set
forth in Section 5368.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.  Amended by Stats.1968, c. 1374, p. 2662,
§ 56.5, operative July 1, 1969; Stats.1969, c. 722, p. 1432, § 28.1, eff. Aug. 8, 1969, operative July 1, 1969;
Stats.1978, c. 1294, p. 4246, § 9; Stats.1982, c. 1598, § 8; Stats.1983, c. 464, § 4; Stats.1985, c. 1239, § 5.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1968 amendment rewrote the section, which previously read:
"The clerk of the superior court shall notify each conservator and his conservatee one month before the

termination of the one-year period.  Notification shall be by certified mail.  The notification must
include specific mention of the conservatee's right to a jury trial on the issue whether he is gravely
disabled, if the conservator petitions to reestablish conservatorship.



"If the conservator does not petition to reestablish conservatorship at or before the termination of the
one-year period, the court shall issue a decree terminating conservatorship.  The decree shall be sent
to the conservator and his conservatee by certified mail and shall be accompanied by a statement of
California law as set forth in Section 5368."

The 1969 amendment inserted the subdivision designation (a); substituted in subd.(a) "at least 60 days"
for "one month"; substituted in the second sentence of the last paragraph of the form "is requested"
for "it requests"; inserted the subdivision designation (b); and added the first paragraph of subd.(b).

The 1978 amendment inserted the second sentence of subd.(a); inserted in the introductory provision of
the form ", county mental health director, and county officer providing conservatorship
investigation"; substituted in the first sentence of the second paragraph of the form "the
conservatee's attorney, and, if the conservator is a private party, the county mental health director
and the county officer providing conservatorship investigation shall be notified" for "and the
conservatee's attorney shall be notified"; and added the final sentence of the form.

The 1982 amendment inserted in the third sentence of subd.(a) "given in person or"; and neutralized
gender references throughout the section.

The 1983 amendment substituted in the third sentence of subd.(a) and in the last sentence of the second
paragraph of subd.(b) "first-class mail" for "certified mail".

Stats.1985, c. 1239, changed the signature requirements in the form to require a signature from the Clerk
of the Superior Court by a Deputy from the requirement of a signature of the Judge of the Superior
Court.

1998 Main Volume

Collateral References:

Witkin, Summary (9th ed) Const Law §502
Witkin, Procedure (4th ed) Actions §§51, 53
B-W Cal Civil Practice: Probate and Trust Proceedings §§30:33, 30:35, 30:38, 30:39
Cal Jur 3d Guard & C §372; Incomp §§162, 166, 168
 Am Jur 2d Incompetent Persons §62.

Notes Of Decisions

Citation of conservatorship 2
Ex parte reestablishment 3
Hearing 4
Jury trial 5
Notice 1

1. Notice

Mailing petition to reestablish conservatorship to conservatee, care of facility where conservatee resided, was
direct service upon conservatee and satisfied requirement that petition be served on conservatee, who had been
found to be gravely disabled as result of mental disorder. Conservatorship of Delay (App. 4 Dist. 1988) 245
Cal.Rptr. 216, 199 Cal.App.3d 1031. Mental Health  131

Due process rights of conservatee, who had been found to be gravely disabled as result of mental disorder, were
not violated by method of service whereby conservator used first-class mail to serve conservatee with petition
to reestablish conservatorship; conservatee did not have to be personally served or served by mail with
acknowledgment of receipt. Conservatorship of Delay (App. 4 Dist. 1988) 245 Cal.Rptr. 216, 199 Cal.App.3d
1031. Constitutional Law  4339; Mental Health  131

Statutory scheme for providing notice to proposed conservatee of reestablishment of conservatorship, requiring
alternative service by personal delivery or by mail of notice of proceeding, requiring notice to be provided at



number of different procedural steps, and requiring service at each of those steps on others intimately involved
with both conservatee and conservatorship process, was calculated to inform conservatee and to preserve his
opportunity to be heard and, thus, satisfied due process. Conservatorship of Moore (App. 4 Dist. 1986) 229
Cal.Rptr. 875, 185 Cal.App.3d 718, review denied. Constitutional Law  4339

Fact that actual notice of pending proceeding to reestablish conservatorship was not received by proposed
conservatee did not violate due process, where statutory scheme insured that conservatee would be reasonably
likely to be actually informed of a pending reestablishment proceeding. Conservatorship of Moore (App. 4 Dist.
1986) 229 Cal.Rptr. 875, 185 Cal.App.3d 718, review denied. Constitutional Law  4339

Required notices for reestablishing conservatorship, informing conservatee, his counsel, and director of facility
in which conservatee resided that conservatee was still considered gravely disabled, that his conservator could
seek reappointment, and that proposed conservatorship could be contested by court hearing or jury trial,
sufficiently outlined rights attaching to conservatorship reestablishment proceeding so as to protect
conservatee's due process and statutory right to oppose conservator's reappointment. Conservatorship of Moore
(App. 4 Dist. 1986) 229 Cal.Rptr. 875, 185 Cal.App.3d 718, review denied. Constitutional Law  4339;
Mental Health  102

2. Citation of conservatorship

To avoid potential due process problems and to assure proposed conservatee is adequately informed of
proceeding to reestablish conservatorship, information in citation of conservatorship bearing on rights of and
consequences to proposed conservatee should be incorporated in petition to reestablish conservatorship or
related documents, even when petition will be processed without formal hearing or jury trial. Conservatorship
of Moore (App. 4 Dist. 1986) 229 Cal.Rptr. 875, 185 Cal.App.3d 718, review denied. Mental Health  130

3. Ex parte reestablishment

Procedures for reestablishing conservatorship ex parte when proposed conservatee chooses not to contest the
proceeding offended neither state nor federal constitutional requirements for due process. Conservatorship of
Moore (App. 4 Dist. 1986) 229 Cal.Rptr. 875, 185 Cal.App.3d 718, review denied. Constitutional Law 
4339

4. Hearing

Trial court was not required to hold hearing in connection with renewal of conservatorship over conservatee
alleged to be suffering from senile dementia and severely disabled and petition for hearing was properly treated
as stipulation of renewal, where petition indicated that conservatee had no objection to reestablishment of
conservatorship and that neither conservatee nor her counsel would be present at such hearing and purpose of
petition was simply to have court find that all required procedural requirements had been met and that credible
evidence supported findings beyond reasonable doubt to prove continued grave disability. Conservatorship of
Pollock (App. 4 Dist. 1989) 257 Cal.Rptr. 14, 208 Cal.App.3d 1406. Mental Health  167

5. Jury trial

Failure to inform LPS conservatee of his right to a jury trial on issue of whether he was gravely disabled arising
on contested petition for reappointment required that order granting petition be overturned; moreover, failure
was not cured by appointment of counsel for conservatee. Conservatorship of Estate of Benevenuto (App. 3
Dist. 1986) 226 Cal.Rptr. 33, 180 Cal.App.3d 1030. Mental Health  169; Mental Health  172

§ 5363. Ratification of acts beyond term 

     •     Notes of Decisions

In the event the conservator continues in good faith to act within the powers granted him in the original decree



of conservatorship beyond the one-year period, he may petition for and shall be granted a decree ratifying his
acts as conservator beyond the one-year period.  The decree shall provide for a retroactive appointment of the
conservator to provide continuity of authority in those cases where the conservator did not apply in time for
reappointment.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.)

1998 Main Volume

Collateral References:

B-W Cal Civil Practice: Probate and Trust Proceedings §§30:34, 30:50
Cal Jur 3d Incomp §163
 Am Jur 2d Incompetent Persons §62.

Notes Of Decisions

In general 1

1. In general

This section and § 5361 dealing with appointment of conservators for "gravely disabled" persons do not
contemplate extinguishment of appointing court's continuing jurisdiction merely by temporary interruption in
chain of guardianship. In re Gandolfo (1984) 206 Cal.Rptr. 149, 36 Cal.3d 889, 686 P.2d 669. Mental Health

 111

§ 5364. Petition for rehearing on status as conservatee; notice of voter registration right 

     •     Historical Notes     •     Research References     •     Notes of Decisions

At any time, the conservatee may petition the superior court for a rehearing as to his status as a conservatee.
However, after the filing of the first petition for rehearing pursuant to this section, no further petition for
rehearing shall be submitted for a period of six months.  If the conservatorship is terminated pursuant to this
section, the court shall, in accordance with subdivision (c) of Section 2210 of the Elections Code, notify the
county elections official that the person's right to register to vote is restored.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.  Amended by Stats.1976, c. 905, p. 2080,
§ 5; Stats.1978, c. 1363, p. 4532, § 16; Stats.1994, c. 923 (S.B.1546), § 270.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1976 amendment deleted in the first sentence "but not to exceed more than once each six months,"

following "any time,"; and added the second sentence.
The 1978 amendment added the third sentence.
The 1994 amendment made technical and nonsubstantive changes to conform with reorganization of the

Elections Code by Stats.1994, c. 920 (S.B.1547).



Research References

Law Review And Journal Commentaries

Civil commitment of mentally ill in California: Lanterman-Petris-Short Act. (1974) 7
Loy.L.A.L.Rev. 93.

Mental health professionals as civil commitment hearing officers: Procedural due process problems.
(1984) 17 U.C.Davis L.Rev. 653.

1998 Main Volume

Collateral References:

Witkin, Summary (9th ed) Wills §873
Witkin, Procedure (4th ed) Actions §§51, 52, 53, 57
B-W Cal Civil Practice: Probate and Trust Proceedings §§30:30, 30:37, 30:46
Cal Jur 3d Incomp §160
 Am Jur 2d Incompetent Persons §62.

Notes Of Decisions

In general 1
Change of condition 4
Due process 2
Habeas corpus 3
Presumptions and burden of proof 5

1. In general

Absent critical inquiry into financial and evidentiary need, on indigent conservatee's petition for rehearing of
reestablishment of conservatee's conservatorship and request for independent medical examination at county
expense, trial court denied conservatee her statutory right to meaningful rehearing. Conservatorship of Scharles
(App. 4 Dist. 1991) 285 Cal.Rptr. 325, 233 Cal.App.3d 1334. Mental Health  144

Trial court's statements when refusing to terminate conservatorship of parolee, who asserted that the
Department of Corrections was a responsible third party which could care for him, that one had only to look at
what happened to parolees when they get out of jail to see the inadequacies of the "love and affection" of the
Department of Corrections was a proper explanation as to why the parolee's regarding third-party assistance did
not make sense and did not show the court improperly relied upon the possibility of future grave disability to
justify denial of request for termination of conservatorship. Conservatorship of Jones (App. 4 Dist. 1989) 256
Cal.Rptr. 415, 208 Cal.App.3d 292, review denied. Mental Health  167

Six-month limitation in this section upon frequency with which "gravely disabled" conservatee may relitigate
his status during course of his conservatorship applies both before initial petition for rehearing, by conservatee,
as well as afterward since purpose of § 5001 to provide individualized treatment, supervision, and placement
services to "gravely disabled" conservatees would be frustrated if status of conservator charged with carrying it
out is not established with sufficient finality to permit him time, or clear authority, to do so; reasonable
six-month limitation would make no sense if it did not apply before an initial petition for hearing as well as
afterward. Henreid v. Superior Court, San Mateo County (App. 1 Dist. 1976) 130 Cal.Rptr. 892, 59 Cal.App.3d
552. Mental Health  60

2. Due process

Due process did not require that individual found, in proceedings resulting in appointment of county public



guardian as conservator of his person and estate, to be "gravely disabled" to be entitled to jury trial at rehearing
permitted under this section. Baber v. San Bernardino Superior Court (App. 4 Dist. 1980) 170 Cal.Rptr. 353,
113 Cal.App.3d 955. Constitutional Law  4339

3. Habeas corpus

If unreasonable consequences ensue from application of six-month limitation in this section upon frequency
with which "gravely disabled" conservatee may relitigate his status during course of his conservatorship, which
limitation is both reasonable and consistent with stated purposes of act, person thereby affected is entitled to
see, habeas corpus relief at any time. Henreid v. Superior Court, San Mateo County (App. 1 Dist. 1976) 130
Cal.Rptr. 892, 59 Cal.App.3d 552. Habeas Corpus  537.1

4. Change of condition

Conservatee, who had been determined to be gravely disabled, made a prima facie showing his condition had
changed to the point where he was no longer disabled, and thus judgment of nonsuit on conservatee's petition
for a rehearing of determination was erroneous, where conservatee was able to establish existence of a monthly
income and furnish a budget which would fit within that income, no evidence indicated the budget was
unreasonable, conservatee established an employment history, testified he would seek further employment to
assist in meeting his budgetary needs, and the monitoring of the conservatee's medication needs would be done
by conservatee and his fiancee. Conservatorship of Everette M.(App. 5 Dist. 1990) 269 Cal.Rptr. 182, 219
Cal.App.3d 1567, modified. Mental Health  170

5. Presumptions and burden of proof

At a rehearing under the Lanterman-Petris-Short Act (LPS Act), the conservatee need only prove by a
preponderance of the evidence that he or she is no longer gravely disabled. In re Conservatorship of Ben
C.(2007) 53 Cal.Rptr.3d 856, 40 Cal.4th 529, 150 P.3d 738, certiorari denied 128 S.Ct. 70, 169 L.Ed.2d 55.
Mental Health  170

§ 5365. Time for hearing petitions; attorney 

     •     Historical Notes     •     Research References     •     Notes of Decisions

A hearing shall be held on all petitions under this chapter within 30 days of the date of the petition.  The court
shall appoint the public defender or other attorney for the conservatee or proposed conservatee within five days
after the date of the petition.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.  Amended by Stats.1970, c. 509, p. 997, §
1; Stats.1970, c. 1627, p. 3449, § 25; Stats.1971, c. 776, p. 1530, § 7; Stats.1972, c. 574, p. 983, § 7.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
This section, as added in 1967, read:
"All petitions under this chapter shall be heard within 30 days and an attorney shall be provided for the

conservatee or proposed conservatee."
The 1970 amendment by c. 1627 substituted "the public defender or other attorney shall be appointed by

the court" for "an attorney shall be provided".
Effect of amendment of section by two or more acts at the same session of the legislature, see



Government Code § 9605.
The 1971 amendment made no change in the text of the section.
The 1972 amendment rewrote the section.  Prior to amendment the section read:
"All petitions under this chapter shall be heard within 30 days and the public defender or other attorney

shall be appointed by the court for the conservatee or proposed conservatee."

Research References

Cross References

Advice as to right of counsel, see Welfare and Institutions Code §§ 5226, 5254.1, 5276, 5302.
Appointment of public defender or other attorney, see Welfare and Institutions Code §§ 5276, 5302.
Conservatorship for gravely disabled persons, appointment, demand for trial as waiver of hearing,

see Welfare and Institutions Code § 5350.

Law Review And Journal Commentaries

Least restrictive alternative doctrine in Los Angeles county civil commitment.  Bradley D. McGraw
and Ingo Keilitz (1984) 6 Whittier L.Rev. 35.

Representation of indigents in California: A field study of the public defender and assigned counsel
systems. (1961) 13 Stan.L.Rev. 522.

Collateral References:

Witkin, Procedure (4th ed) Actions §§51, 52
B-W Cal Civil Practice: Probate and Trust Proceedings §§30:13, 30:17, 30:39
Cal Jur 3d Incomp §§130, 131, 139, 159, 160, 166
 Am Jur 2d Incompetent Persons §62.

Notes Of Decisions

In general 1
Construction with other laws 1.7
Due process   1/2 
Duties of counsel 2
Self-representation 3

. Due process

Prospective Lanterman-Petris-Short Act conservatee was not given a full opportunity to state his reasons for
requesting substitute counsel, as required by his due process interest in his statutory right to counsel, even
though public defender stated that prospective conservatee believed defender permitted psychologists to commit
perjury and inadequately explained prospective conservatee's position, where prospective conservatee did not
appear in court because he was suffering from "extreme anxiety" and "stomach issues," and public defender
effectively argued for and against his own discharge. In re Conservatorship of Estate of David L.(App. 3 Dist.
2008) 79 Cal.Rptr.3d 530, 164 Cal.App.4th 701. Mental Health  133

A prospective Lanterman-Petris-Short Act conservatee's due process interest in his statutory right to counsel
requires that, upon the prospective conservatee's request for substitute appointed counsel, he be given a
Marsden hearing to state the reasons for his request. In re Conservatorship of Estate of David L.(App. 3 Dist.
2008) 79 Cal.Rptr.3d 530, 164 Cal.App.4th 701. Mental Health  133

A prospective conservatee's statutory right to effective assistance of counsel under the Lanterman-Petris-Short
Act is protected by due process. In re Conservatorship of Estate of David L.(App. 3 Dist. 2008) 79 Cal.Rptr.3d



530, 164 Cal.App.4th 701. Mental Health  133

1. In general

The public defender may be appointed to represent conservatees or proposed conservatees as gravely disabled
persons under the Lanterman-Petris-Short Act (§ 5000 et seq.), but he may not be required to represent the
conservator in such proceedings. 52 Op.Atty.Gen. 260, 12-16-69.

1.7. Construction with other laws

Provisions in the Probate Code that conflict with the mandatory requirement in the Welfare and Institutions
Code for the appointment of counsel in conservatorship proceedings based on grave disability are inapplicable.
In re Conservatorship of Joel E.(App. 3 Dist. 2005) 33 Cal.Rptr.3d 704, 132 Cal.App.4th 429, review denied.
Mental Health  133

2. Duties of counsel

The duty of counsel to perform in an effective and professional manner is implicit in statute providing for
appointment of the public defender or other attorney for a proposed Lanterman-Petris-Short Act conservatee. In
re Conservatorship of Estate of David L.(App. 3 Dist. 2008) 79 Cal.Rptr.3d 530, 164 Cal.App.4th 701. Mental
Health  133

3. Self-representation

Despite the absence of a constitutional or statutory right of self-representation in conservatorship proceedings,
the trial court has discretion to permit a prospective conservatee to represent himself. In re Conservatorship of
Joel E.(App. 3 Dist. 2005) 33 Cal.Rptr.3d 704, 132 Cal.App.4th 429, review denied. Mental Health  133

There is nothing in the Lanterman-Petris-Short Act (LPS Act) to suggest that a court has the option of not
appointing counsel for the subject of a conservatorship petition based on grave disability or that such person has
the option of declining counsel and representing himself. In re Conservatorship of Joel E.(App. 3 Dist. 2005) 33
Cal.Rptr.3d 704, 132 Cal.App.4th 429, review denied. Mental Health  41

There is no constitutional right of a proposed conservatee to self-representation in civil commitment
proceedings under the Lanterman-Petris-Short Act (LPS Act). In re Conservatorship of Joel E.(App. 3 Dist.
2005) 33 Cal.Rptr.3d 704, 132 Cal.App.4th 429, review denied. Mental Health  41

§ 5365.1. Waiver of presence of professionals and physicians; reception of documents 

     •     Research References     •     Notes of Decisions

The conservatee or proposed conservatee may, upon advice of counsel, waive the presence at any hearing under
this chapter of the physician or other professional person who recommended conservatorship pursuant to
Section 5352 and of the physician providing evaluation or intensive treatment.  In the event of such a waiver,
such physician and professional persons shall not be required to be present at the hearing if it is stipulated that
the recommendation and records of such physician or other professional person concerning the mental condition
and treatment of the conservatee or proposed conservatee will be received in evidence.

CREDIT(S)
(Added by Stats.1971, c. 1162, p. 2221, § 4.)

Research References

Law Review And Journal Commentaries



Role-of counsel in civil commitment proceeding. Thomas R. Litwack (1974) 62 Cal.L.Rev. 816.
1998 Main Volume

Collateral References:

Witkin, Procedure (4th ed) Actions §51
Cal Jur 3d Incomp §§140, 169

Notes Of Decisions

Presence of professionals and physicians 2
Reestablishment proceedings 3
Validity 1

1. Validity

Claim that conservatee, who had been found to be gravely disabled as result of mental disorder, was similarly
situated to criminal defendants could not form basis for equal protection challenge to this section; conservatee
had right to court or jury trial where conservator must present evidence sufficient to carry burden of proof, and
conservatee had not pointed to any treatment given criminal defendants in comparable areas which was more
favorable than that given conservatees. Conservatorship of Delay (App. 4 Dist. 1988) 245 Cal.Rptr. 216, 199
Cal.App.3d 1031. Constitutional Law  3140; Mental Health  102

This section did not on its face violate conservatee's due process rights, even though this section permitted
conservatee to waive presence of physicians, whose opinions formed basis for petition to reappoint conservator,
at reappointment hearing and even though conservator could then claim he has met his burden of proof based on
contents of petition which does not indicate that physicians were mental health experts or that they personally
examined conservatee; this section did not compel conservatee to waive presence of physicians at hearing, and
this section's reference to stipulated receipt into evidence of physician's recommendation and record does not
indicate that recommendation establishes grave disability. Conservatorship of Delay (App. 4 Dist. 1988) 245
Cal.Rptr. 216, 199 Cal.App.3d 1031.

2. Presence of professionals and physicians

This section and former superior court rule regarding waiver of notices did not require that such physicians be
present at proceeding in absence of waiver by conservatee; instead, this section and former court rule merely
provided procedure allowing admission of written records and recommendations of such physicians without
formal foundation being laid in court. Conservatorship of Scharles (App. 4 Dist. 1990) 269 Cal.Rptr. 398, 220
Cal.App.3d 247, review denied. Mental Health  137.1

3. Reestablishment proceedings

This section applies to both initial establishment proceedings and later reestablishment proceedings.
Conservatorship of Scharles (App. 4 Dist. 1990) 269 Cal.Rptr. 398, 220 Cal.App.3d 247, review denied.

§ 5366. Roster of gravely disabled patients; investigation of need for conservatorship 

     •     Historical Notes     •     Research References

On or before June 30, 1970, the medical director of each state hospital for the mentally disordered shall compile
a roster of those mentally disordered or chronic alcoholic patients within the institution who are gravely
disabled.  The roster shall indicate the county from which each such patient was admitted to the hospital or, if
the hospital records indicate that the county of residence of the patient is a different county, the county of



residence.  The officer providing conservatorship investigation for each county shall be given a copy of the
names and pertinent records of the patients from that county and shall investigate the need for conservatorship
for such patients as provided in this chapter.  After his investigation and on or before July 1, 1972, the county
officer providing conservatorship shall file a petition of conservatorship for such patients that he determines
may need conservatorship.  Court commitments under the provisions of law in effect prior to July 1, 1969, of
such patients for whom a petition of conservatorship is not filed shall terminate and the patient shall be released
unless he agrees to accept treatment on a voluntary basis.

Each state hospital and the State Department of Mental Health shall make their records concerning such patients
available to the officer providing conservatorship investigation.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.  Amended by Stats.1968, c. 1374, p. 2663,
§ 57; Stats.1969, c. 722, p. 1433, § 29, eff. Aug. 8, 1969, operative July 1, 1969; Stats.1970, c. 1627, p. 3449, §
26; Stats.1971, c. 1593, p. 3343, § 380; Stats.1971, c. 242, p. 371, § 1, eff. June 30, 1971; Stats.1973, c. 142, p.
417, § 72, eff. June 30, 1973, operative July 1, 1973; Stats.1977, c. 1252, p. 4578, § 576, operative July 1,
1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The first sentence of the first paragraph, as added in 1967, read: "It shall be the responsibility of the

superintendent of each state hospital for the mentally disordered to compile a roster not later than
June 30, 1969, of those patients within the institution who are gravely disabled."

The 1968 amendment, in the first sentence, substituted "June 30, 1970" for "June 30, 1969"; and inserted
in the same sentence "mentally disordered or chronic alcoholic" preceding "patients".

The 1969 amendment rewrote the section, which previously read:
"It shall be the responsibility of the superintendent of each state hospital for the mentally disordered to

compile a roster no later than June 30, 1970, of those mentally disordered or chronic alcoholic
patients within the institution who are gravely disabled.  The roster shall indicate the county of
origin of each patient.  The officer providing conservatorship investigation in that county shall be
given a copy of the names and pertinent records of the patients from that county and shall investigate
the need for conservatorship for such patients as provided in this chapter.

"Each state hospital and the Department of Mental Hygiene shall make their records concerning such
patients available to the officer providing conservatorship investigation."

The 1970 amendment inserted the last two sentences of the first paragraph.
The 1971 amendment by c. 242 substituted in the fourth sentence of the first paragraph "July 1, 1972"

for "July 1, 1971".
Subordination of amendment by Stats.1971, c. 1593, p. 3343, to other 1971 legislation affecting this

section, see Historical and Statutory Notes under Welfare and Institutions Code § 5355.
The 1973 amendment substituted in the second paragraph "State Department of Health" for "Department

of Mental Hygiene".
The 1977 amendment substituted in the second paragraph "State Department of Mental Health" for

"State Department of Health".

Research References

Cross References

Conservatorship investigation, defined, see Welfare and Institutions Code § 5008.



Gravely disabled defined, see Welfare and Institutions Code § 5008.
1998 Main Volume

Collateral References:

 Am Jur 2d Incompetent Persons §62.

§ 5366.1. Detention for evaluation; persons detained under court commitment or upon application of
local health officer; disposition 

     •     Historical Notes     •     Research References

Any person detained as of June 30, 1969, under court commitment, in a private institution, a county psychiatric
hospital, facility of the Veterans Administration, or other agency of the United States government, community
mental health service, or detained in a state hospital or facility of the Veterans Administration upon application
of a local health officer, pursuant to former Section 5567 or Sections 6000 to 6019, inclusive, as they read
immediately preceding July 1, 1969, may be detained, after January 1, 1972, for a period no longer than 180
days, except as provided in this section.

Any person detained pursuant to this section on the effective date of this section shall be evaluated by the
facility designated by the county and approved by the State Department of Mental Health pursuant to Section
5150 as a facility for 72-hour treatment and evaluation.  Such evaluation shall be made at the request of the
person in charge of the institution in which the person is detained.  If in the opinion of the professional person
in charge of the evaluation and treatment facility or his designee, the evaluation of the person can be made by
such professional person or his designee at the institution in which the person is detained, the person shall not
be required to be evaluated at the evaluation and treatment facility, but shall be evaluated at the institution
where he is detained, or other place to determine if the person is a danger to others, himself, or gravely disabled
as a result of mental disorder.

Any person evaluated under this section shall be released from the institution in which he is detained
immediately upon completion of the evaluation if in the opinion of the professional person in charge of the
evaluation and treatment facility, or his designee, the person evaluated is not a danger to others, or to himself,
or gravely disabled as a result of mental disorder, unless the person agrees voluntarily to remain in the
institution in which he has been detained.

If in the opinion of the professional person in charge of the facility or his designee, the person evaluated
requires intensive treatment or recommendation for conservatorship, such professional person or his designee
shall proceed under Article 4 (commencing with Section 5250) of Chapter 2, or under Chapter 3 (commencing
with Section 5350), of Part 1 of Division 5.

If it is determined from the evaluation that the person is gravely disabled and a recommendation for
conservatorship is made, and if the petition for conservatorship for such person is not filed by June 30, 1972,
the court commitment or detention under a local health officer application for such person shall terminate and
the patient shall be released unless he agrees to accept treatment on a voluntary basis.

CREDIT(S)
(Added by Stats.1971, c. 1459, p. 2875, § 2.  Amended by Stats.1973, c. 142, p. 418, § 72.5, eff. June 30, 1973,
operative July 1, 1973; Stats.1977, c. 1252, p. 4578, § 577, operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume



The 1973 amendment substituted in the first sentence of the second paragraph "State Department of
Health" for "State Department of Mental Hygiene".

The 1977 amendment substituted "State Department of Mental Health" for "State Department of
Health".

Research References

Cross References

Detention in private institution, see Welfare and Institutions Code § 6007.
Evaluation defined, see Welfare and Institutions Code § 5008.
Gravely disabled, defined, see Welfare and Institutions Code § 5008.

Code Of Regulations References

Approval of facilities, see 9 Cal. Code of Regs. § 821.

Law Review And Journal Commentaries

Psychiatry and presumption of expertise: Flipping coins in courtroom.  Bruce J. Ennis and Thomas
R. Litwack (1974) 62 Cal.L.Rev. 693.

Role of counsel in civil commitment proceeding. Thomas R. Litwack (1974) 62 Cal.L.Rev. 816.
Sex-based discrimination in the mental institutionalization of women. Robert T. Roth and Judith

Lerner (1974) 62 Cal.L.Rev. 789.

§ 5367. Effect of conservatorship on prior commitment 

     •     Historical Notes     •     Notes of Decisions

Conservatorship established under this chapter shall supersede any commitment under former provisions of this
code relating to inebriates or the mentally ill.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4075, § 36, operative July 1, 1969.  Amended by Stats.1968, c. 1374, p. 2664,
§ 58, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1968 amendment deleted the former second paragraph, which read:
"If conservatorship is established for any person residing in a state hospital, the person shall be placed in

his own home or the home of a relative whenever possible, or when not possible, in a suitable
facility as near as possible to his own home or the home of a relative."

1998 Main Volume

Collateral References:

 Am Jur 2d Incompetent Persons §§33 et seq., 62.

Notes Of Decisions

In general 1



1. In general

One committed as dangerously mentally ill under the preexisting law, which was repealed and supplanted by
the Lanterman-Petris-Short Act should neither be automatically released under provisions of the new Act, nor
should he be deprived of the medication he needs to control his violence, in order to provide a basis for
continued detention for his own safety and that of the public; instead, he is to be accorded the benefits of
conservatorship proceedings under the new Act. In re Gonzales (1971) 99 Cal.Rptr. 17, 6 Cal.3d 346, 491 P.2d
809. Mental Health  59.1

§ 5368. Effect of conservatorship on presumption of competence 

     •     Research References

A person who is no longer a conservatee shall not be presumed to be incompetent by virtue of his having been a
conservatee under the provisions of this part.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.)

Research References

Cross References

Burden of proof of insanity, see Evidence Code § 522.
Disabilities of conservatee, see Welfare and Institutions Code §§ 5356, 5357.
Drivers' license, statement in application, see Vehicle Code § 12800.
Firearms, possession by mental patients, see Welfare and Institutions Code § 8100 et seq.
Legal disability not imposed by evaluation proceedings, see Welfare and Institutions Code § 5005.
Public guardian, see Government Code § 27430 et seq.
1998 Main Volume

Collateral References:

Cal Jur 3d Incomp §162
 Am Jur 2d Incompetent Persons §129.

§ 5369. Conservatee with criminal charges pending; recovery of competence 

     •     Research References

When a conservatee who has criminal charges pending against him and has been found mentally incompetent
under Section 1370 of the Penal Code recovers his mental competence, the conservator shall certify that fact to
the court, sheriff, and district attorney of the county in which the criminal charges are pending and to the
defendant's attorney of record.

The court shall order the sheriff to immediately return the defendant to the court in which the criminal charges
are pending.  Within two judicial days of the defendant's return, the court shall hold a hearing to determine
whether the defendant is entitled to be admitted to bail or released upon his own recognizance pending
conclusion of criminal proceedings.

CREDIT(S)



(Added by Stats.1974, c. 1511, p. 3323, § 13, eff. Sept. 27, 1974.)

Research References

Law Review And Journal Commentaries

Commitment of individuals found incompetent to stand trial; California's new scheme.  Marjory
Winston Parker (1975) 6 Pac.L.J. 484.

1998 Main Volume

§ 5370. Conservatorship proceeding for one charged with offense 

Notwithstanding any other provision of law, a conservatorship proceeding may be initiated pursuant to this
chapter for any person who has been charged with an offense, regardless of whether action is pending or has
been initiated pursuant to Section 1370 of the Penal Code.

CREDIT(S)
(Added by Stats.1974, c. 1511, p. 3323, § 14, eff. Sept. 27, 1974.)

1998 Main Volume

§ 5370.1. Appointment of counsel for private conservator with insufficient funds 

     •     Historical Notes     •     Research References

The court in which a petition to establish a conservatorship is filed may appoint the county counsel or a private
attorney to represent a private conservator in all proceedings connected with the conservatorship, if it appears
that the conservator has insufficient funds to obtain the services of a private attorney.  Such appointments of the
county counsel, however, may be made only if the board of supervisors have, by ordinance or resolution,
authorized the county counsel to accept them.

CREDIT(S)
(Added by Stats.1975, c. 960, p. 2245, § 8.  Amended by Stats.1980, c. 415, p. 818, § 1.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1980 amendment added the second sentence.

Research References

Cross References

County counsel, duty to represent county in mental health proceedings, see Government Code §
27646.

1998 Main Volume

Collateral References:

B-W Cal Civil Practice: Probate and Trust Proceedings §§30:12, 30:13



Cal Jur 3d Incomp §132
 Am Jur 2d Municipal Corporations, Counties, and Other Political Subdivisions §§220, 221, 225.

§ 5370.2. Protection and advocacy agency; services to be provided under contract; coordination with the
advocates; plan to provide patients' rights advocacy services; reviews and investigations 

     •     Historical Notes     •     Research References

(a) Beginning January 1, 1996, the State Department of Mental Health shall contract with a single nonprofit
agency that meets the criteria specified in subdivision (b) of Section 5510 to conduct the following activities:

(1) Provide patients' rights advocacy services for, and conduct investigations of alleged or suspected abuse and
neglect of, including deaths of, persons with mental disabilities residing in state hospitals.

(2) Investigate and take action as appropriate and necessary to resolve complaints from or concerning recipients
of mental health services residing in licensed health or community care facilities regarding abuse, and
unreasonable denial, or punitive withholding of rights guaranteed under this division that cannot be resolved by
county patients' rights advocates.

(3) Provide consultation, technical assistance, and support to county patients' rights advocates in accordance
with their duties under Section 5520.

(4) Conduct program review of patients' rights programs.

(b) The services shall be provided in coordination with the appropriate mental health patients' rights advocates.

(c)(1) The contractor shall develop a plan to provide patients' rights advocacy services for, and conduct
investigations of alleged or suspected abuse and neglect of, including the deaths of, persons with mental
disabilities residing in state hospitals.

(2) The contractor shall develop the plan in consultation with the statewide organization of mental health
patients' rights advocates, the statewide organization of mental health clients, and the statewide organization of
family members of persons with mental disabilities, and the statewide organization of county mental health
directors.

(3) In order to ensure that persons with mental disabilities have access to high quality advocacy services, the
contractor shall establish a grievance procedure and shall advise persons receiving services under the contract
of the availability of other advocacy services, including services provided by the protection and advocacy
agency specified in Section 4901 and the county patients' rights advocates specified in Section 5520.

(d) Nothing contained in this section shall be construed to restrict or limit the authority of the department to
conduct the reviews and investigations it deems necessary for personnel, criminal, and litigation purposes.

(e) The State Department of Mental Health shall contract on a multiyear basis for a contract term of up to five
years.

CREDIT(S)
(Added by Stats.1992, c. 722 (S.B.485), § 25, eff. Sept. 15, 1992.  Amended by Stats.1995, c. 546 (S.B.361), §
2; Stats.2010, c. 717 (S.B.853), § 138, eff. Oct. 19, 2010.)

Historical Notes

Historical And Statutory Notes

2010 Main Volume



The 1995 amendment, in the introductory language of subd.(a), substituted "1996" for "1993" and "a
single nonprofit agency that meets the criteria" for "the contractor"; added subd.(c)(3), requiring
contractors to establish a grievance procedure and to advise contracting parties of other advocacy
procedures available; deleted former subd.(e), providing for repeal of the section; and added a new
subd.(e), allowing contracting on a multiyear basis.  Prior to amendment, former subd.(e) read:

"This section shall remain in effect only until January 1, 1996, and as of that date is repealed, unless a
later enacted statute, which is enacted before January 1, 1996, deletes or extends that date."

2010 Legislation
Stats.2010, c. 717 (S.B.853), in subd.(e), substituted "five" for "three".
For cost reimbursement and urgency effective provisions relating to Stats.2010, c. 717 (S.B.853), see

Historical and Statutory Notes under Civil Code § 56.30.
For letter of intent regarding Stats.2010, c. 717 (S.B.853), see Historical and Statutory Notes under Civil

Code § 56.30.

Research References

Cross References

Department of Mental Health, generally, see Welfare and Institutions Code § 4000 et seq.

§ 5371. Conflict of interest in evaluation of conservatee; independent conduct of investigation and
administration of conservatorship 

     •     Historical Notes

No person upon whom a duty is placed to evaluate, or who, in fact, does evaluate a conservatee for any purpose
under this chapter shall have a financial or other beneficial interest in the facility where the conservatee is to be,
or has been placed.

Conservatorship investigation and administration shall be conducted independently from any person or agency
which provides mental health treatment for conservatees, if it has been demonstrated that the existing
arrangement creates a conflict of interest between the treatment needs of the conservatee and the investigation
or administration of the conservatorship.  The person or agency responsible for the mental health treatment of
conservatees shall execute a written agreement or protocol with the conservatorship investigator and
administrator for the provision of services to conservatees.  The agreement or protocol shall specify the
responsibilities of each person or agency who is a party to the agreement or protocol, and shall specify a
procedure to resolve disputes or conflicts of interest between agencies or persons.

CREDIT(S)
(Added by Stats.1975, c. 960, p. 2245, § 9.  Amended by Stats.1986, c. 335, § 2.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1986 amendment added the second paragraph.
1998 Main Volume

Collateral References:

 Cal Digest of Official Reports 3d Series, Guardianship and Conservatorship §§40 et seq,



Incompetent Persons §§1 et seq.
 Am Jur 2d Guardian and Ward §§18 et seq., Incompetent Persons §§31 et seq.

§ 5372. Ex parte communications; prohibitions; exemption 

     •     Historical Notes

(a) The provisions of Section 1051 of the Probate Code shall apply to conservatorships established pursuant to
this chapter.

(b) The Judicial Council shall, on or before January 1, 2008, adopt a rule of court to implement this section.

(c) Subdivision (a) of this section shall become operative on January 1, 2008.

CREDIT(S)
(Added by Stats.2006, c. 492 (S.B.1716), § 5.)

Historical Notes

Historical And Statutory Notes

2006 Legislation
Title of act and operative contingencies relating to Stats.2006, c. 492 (S.B.1716), see Historical and

Statutory Notes under Probate Code § 1051.

Chapter 4. Administration

§ 5400. Director; administrative duties; rules and regulations 

     •     Historical Notes     •     Research References

The Director of Mental Health shall administer this part and shall adopt rules, regulations and standards as
necessary.  In developing rules, regulations, and standards, the Director of Mental Health shall consult with the
California Conference of Local Mental Health Directors, the California Council on Mental Health, and the
office of the Attorney General.  Adoption of such standards, rules and regulations shall require approval by the
California Conference of Local Mental Health Directors by majority vote of those present at an official session.

Wherever feasible and appropriate, rules, regulations and standards adopted under this part shall correspond to
comparable rules, regulations, and standards adopted under the Short-Doyle Act.  Such corresponding rules,
regulations, and standards shall include qualifications for professional personnel.

Regulations adopted pursuant to this part may provide standards for services for chronic alcoholics which differ
from the standards for services for the mentally disordered.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969.  Amended by Stats.1969, c. 722, p. 1432,
§ 30, eff. Aug. 8, 1969, operative July 1, 1969; Stats.1971, c. 1593, p. 3344, § 381, operative July 1, 1973;
Stats.1977, c. 1252, p. 4579, § 579, operative July 1, 1978; Stats.1985, c. 1232, § 22, eff. Sept. 30, 1985.)

Historical Notes



Historical And Statutory Notes

1998 Main Volume
Former § 5400, added by Stats.1965, c. 391, p. 1641, § 4, which related to delivery of committed

persons, was repealed by Stats.1967, c. 1667, p. 4107, § 36.5, operative July 1, 1969.  See Welfare
and Institutions Code § 5212.

Former § 5400, added by Stats.1937, c. 369, p. 1141, § 5400, amended Stats.1949, c. 1159, p. 2079, § 7;
Stats.1959, c. 607, p. 2592, § 3, which related to affidavit, warrant and apprehension of
dipsomaniacs, inebriates and habit forming drug addicts was repealed by Stats.1965, c. 391, p. 1630,
§ 3.

Research References

Cross References

Bronzan-McCorquodale Act, see Welfare and Institutions Code § 5600 et seq.
Department of Mental Health, general administration, powers and duties, see Welfare and

Institutions Code § 4000 et seq.
1998 Main Volume

Collateral References:

 Am Jur 2d Incompetent Persons §§33, 35.

§ 5402. Report of operation of division 

     •     Historical Notes

(a) The State Department of Mental Health shall collect and publish annually quantitative information
concerning the operation of this division including the number of persons admitted for 72-hour evaluation and
treatment, 14-day and 30-day periods of intensive treatment, and 180-day postcertification intensive treatment,
the number of persons transferred to mental health facilities pursuant to Section 4011.6 of the Penal Code, the
number of persons for whom temporary conservatorships are established, and the number of persons for whom
conservatorships are established in each county.

(b) Each local mental health director, and each facility providing services to persons pursuant to this division,
shall provide the department, upon its request, with any information, records, and reports which the department
deems necessary for the purposes of this section.  The department shall not have access to any patient name
identifiers.

(c) Information published pursuant to this section shall not contain patient name identifiers and shall contain
statistical data only.

(d) The department shall make the reports available to medical, legal, and other professional groups involved in
the implementation of this division.

CREDIT(S)
(Added by Stats.1975, c. 960, p. 2245, § 10.  Amended by Stats.1977, c. 1252, p. 4580, § 581, operative July 1,
1978; Stats.1988, c. 1517, § 14; Stats.1991, c. 89 (A.B.1288), § 52, eff. June 30, 1991; Stats.1991, c. 611
(A.B.1491), § 33, eff. Oct. 7, 1991.)

Historical Notes



Historical And Statutory Notes

1998 Main Volume
Former § 5402, added by Stats.1965, c. 391, p. 1642, derived from former § 5105, Stats.1937, c. 369, p.

1130, § 5105; Pol.C. § 2173, added by Stats.1903, c. 364, p. 504, § 1, stating grounds for refusal to
receive a patient, was repealed by Stats.1967, c. 1667, p. 4107, § 36.5, operative July 1, 1969.

Former § 5402, enacted by Stats.1937, c. 369, p. 1142, § 5402, amended by Stats.1949, c. 707, p. 1297,
§ 1, which related to preliminary proceedings was repealed by Stats.1965, c. 391, p. 1630, § 3.

1998 Main Volume

§ 5402.2. Master plan for utilization of state hospital facilities; levels of care 

The Director of Mental Health shall develop a master plan for the utilization of state hospital facilities
identifying levels of care.  The level of care shall be either general acute care, skilled nursing care, subacute,
intermediate care, or residential care.

CREDIT(S)
(Added by Stats.1988, c. 1517, § 15.)

§ 5403. Regulations; approval by California Conference of Local Mental Health Directors 

     •     Historical Notes

(a) From July 1, 1991 to June 30, 1993, inclusive, regulations promulgated by the department shall not be
subject to the approval of the California Conference of Local Mental Health Directors.  The impact of this
subdivision on regulatory timing shall be included in the department's report to the Legislature on September
30, 1992.

(b) The department shall continue to involve the conference in the development of all regulations which affect
local mental health programs prior to the promulgation of those regulations pursuant to the Administrative
Procedure Act.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 55, eff. June 30, 1991.  Amended by Stats.1991, c. 611 (A.B.1491), §
34, eff. Oct. 7, 1991.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5403, added by Stats.1975, c. 1258, § 8, amended by Stats.1977, c. 1252, § 583, relating to

services for mentally disordered inmates, was repealed by Stats.1991, c. 89 (A.B.1288), § 54, eff.
June 30, 1991.

Former § 5403, enacted by Stats.1937, c. 369, p. 1143, derived from Pol.C. § 2185c, added by
Stats.1911, c. 214, p. 396, § 1, amended by Stats.1911, Ex.Sess., c. 8, p. 14, § 1; Stats.1915, c. 510,
p. 839, § 1; Stats.1931, c. 240, p. 410, § 1; and from Stats.1927, c. 89, p. 154, § 18, relating to
hearings and examinations, was repealed by Stats.1965, c. 391, p. 1630, § 3, eff. May 25, 1965.

§ 5404. Designation of evaluation and treatment facilities; encouragement of use 



     •     Historical Notes     •     Research References

Each county may designate facilities, which are not hospitals or clinics, as 72-hour evaluation and treatment
facilities and as 14-day intensive treatment facilities if such facilities meet such requirements as the Director of
Mental Health shall establish by regulation.  The Director of Mental Health shall encourage the use by counties
of appropriate facilities, which are not hospitals or clinics, for the evaluation and treatment of patients pursuant
to this part.

CREDIT(S)
(Added by Stats.1975, c. 960, p. 2245, § 11.  Amended by Stats.1977, c. 1252, p. 4581, § 584, operative July 1,
1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5404, enacted by Stats.1937, c. 369, p. 1143, amended by Stats.1939, c. 415, p. 1749, § 1;

Stats.1943, c. 266, p. 1176, § 1; Stats.1949, c. 1159, p. 2079, § 9; Stats.1949, c. 1160, p. 2080, § 1;
Stats.1957, c. 1646, p. 3016, § 2, derived from Pol.C. § 2185c, added by Stats.1911, c. 214, p. 396, §
1, amended by Stats.1911, Ex.Sess., c. 8, p. 14, § 1; Stats.1915, c. 510, p. 839, § 1; Stats.1931, c.
240, p. 410, § 1; and from Stats.1927, c. 89, p. 154, § 18, relating to the order of commitment, was
repealed by Stats.1965, c. 391, p. 1630, § 3, eff. May 25, 1965.

Research References

Cross References

Violation of rights of patients, penalties as including revocation of facility's designation and
authorization, see Welfare and Institutions Code§ 5326.9.

1998 Main Volume

§ 5405. Facilities licensed after January 1, 2003; criminal record checks; denial, suspension or revocation
of license for certain criminal offenses; additional considerations; director review 

     •     Historical Notes

(a) This section shall apply to each facility licensed by the State Department of Mental Health, or its delegated
agent, on or after January 1, 2003.  For purposes of this section, "facility" includes psychiatric health facilities,
as defined in Section 1250.2 of the Health and Safety Code, licensed pursuant to Chapter 9 (commencing with
Section 77001) of Division 5 of Title 22 of the California Code of Regulations and mental health rehabilitation
centers licensed pursuant to Chapter 3.5 (commencing with Section 781.00) of Division 1 of Title 9 of the
California Code of Regulations.

(b)(1)(A) Prior to the initial licensure or first renewal of a license on or after January 1, 2003, of any person to
operate or manage a facility specified in subdivision (a), the department shall submit fingerprint images and
related information pertaining to the applicant or licensee to the Department of Justice for purposes of a
criminal record check, as specified in paragraph (2), at the expense of the applicant or licensee.  The
Department of Justice shall provide the results of the criminal record check to the department.  The department
may take into consideration information obtained from or provided by other government agencies.  The
department shall determine whether the applicant or licensee has ever been convicted of a crime specified in



subdivision (c).  The department shall submit fingerprint images and related information each time the position
of administrator, manager, program director, or fiscal officer of a facility is filled and prior to actual
employment for initial licensure or an individual who is initially hired on or after January 1, 2003.  For
purposes of this subdivision, "applicant" and "licensee" include the administrator, manager, program director, or
fiscal officer of a facility.

(B) Commencing January 1, 2003, upon the employment of, or contract with or for, any direct care staff the
department shall submit fingerprint images and related information pertaining to the direct care staff person to
the Department of Justice for purposes of a criminal record check, as specified in paragraph (2), at the expense
of the direct care staff person or licensee.  The Department of Justice shall provide the results of the criminal
record check to the department.  The department shall determine whether the direct care staff person has ever
been convicted of a crime specified in subdivision (c).  The department shall notify the licensee of these results.
No direct client contact by the trainee or newly hired staff, or by any direct care contractor shall occur prior to
clearance by the department unless the trainee, newly hired employee, contractor, or employee of the contractor
is constantly supervised.

(C) Commencing January 1, 2003, any contract for services provided directly to patients or residents shall
contain provisions to ensure that the direct services contractor submits to the department fingerprint images and
related information pertaining to the direct services contractor for submission to the Department of Justice for
purposes of a criminal record check, as specified in paragraph (2), at the expense of the direct services
contractor or licensee.  The Department of Justice shall provide the results of the criminal record check to the
department.  The department shall determine whether the direct services contractor has ever been convicted of a
crime specified in subdivision (c).  The department shall notify the licensee of these results.

(2) If the applicant, licensee, direct care staff person, or direct services contractor specified in paragraph (1) has
resided in California for at least the previous seven years, the department shall only require the submission of
one set of fingerprint images and related information.  The Department of Justice shall charge a fee sufficient to
cover the reasonable cost of processing the fingerprint submission.  Fingerprints and related information
submitted pursuant to this subdivision include fingerprint images captured and transmitted electronically.
When requested, the Department of Justice shall forward one set of fingerprint images to the Federal Bureau of
Investigation for the purpose of obtaining any record of previous convictions or arrests pending adjudication of
the applicant, licensee, direct care staff person, or direct services contractor.  The results of a criminal record
check provided by the Department of Justice shall contain every conviction rendered against an applicant,
licensee, direct care staff person, or direct services contractor, and every offense for which the applicant,
licensee, direct care staff person, or direct services contractor is presently awaiting trial, whether the person is
incarcerated or has been released on bail or on his or her own recognizance pending trial.  The department shall
request subsequent arrest notification from the Department of Justice pursuant to Section 11105.2 of the Penal
Code.

(3) An applicant and any other person specified in this subdivision, as part of the background clearance process,
shall provide information as to whether or not the person has any prior criminal convictions, has had any arrests
within the past 12-month period, or has any active arrests, and shall certify that, to the best of his or her
knowledge, the information provided is true.  This requirement is not intended to duplicate existing
requirements for individuals who are required to submit fingerprint images as part of a criminal background
clearance process.  Every applicant shall provide information on any prior administrative action taken against
him or her by any federal, state, or local government agency and shall certify that, to the best of his or her
knowledge, the information provided is true.  An applicant or other person required to provide information
pursuant to this section that knowingly or willfully makes false statements, representations, or omissions may
be subject to administrative action, including, but not limited to, denial of his or her application or exemption or
revocation of any exemption previously granted.

(c)(1) The department shall deny any application for any license, suspend or revoke any existing license, and
disapprove or revoke any employment or contract for direct services, if the applicant, licensee, employee, or
direct services contractor has been convicted of, or incarcerated for, a felony defined in subdivision (c) of



Section 667.5 of, or subdivision (c) of Section 1192.7 of, the Penal Code, within the preceding 10 years.

(2) The application for licensure or renewal of any license shall be denied, and any employment or contract to
provide direct services shall be disapproved or revoked, if the criminal record of the person includes a
conviction in another jurisdiction for an offense that, if committed or attempted in this state, would have been
punishable as one or more of the offenses referred to in paragraph (1).

(d)(1) The department may approve an application for, or renewal of, a license, or continue any employment or
contract for direct services, if the person has been convicted of a misdemeanor offense that is not a crime upon
the person of another, the nature of which has no bearing upon the duties for which the person will perform as a
licensee, direct care staff person, or direct services contractor.  In determining whether to approve the
application, employment, or contract for direct services, the department shall take into consideration the factors
enumerated in paragraph (2).

(2) Notwithstanding subdivision (c), if the criminal record of a person indicates any conviction other than a
minor traffic violation, the department may deny the application for license or renewal, and may disapprove or
revoke any employment or contract for direct services.  In determining whether or not to deny the application
for licensure or renewal, or to disapprove or revoke any employment or contract for direct services, the
department shall take into consideration the following factors:

(A) The nature and seriousness of the offense under consideration and its relationship to the person's
employment, duties, and responsibilities.

(B) Activities since conviction, including employment or participation in therapy or education, that would
indicate changed behavior.

(C) The time that has elapsed since the commission of the conduct or offense and the number of offenses.

(D) The extent to which the person has complied with any terms of parole, probation, restitution, or any other
sanction lawfully imposed against the person.

(E) Any rehabilitation evidence, including character references, submitted by the person.

(F) Employment history and current employer recommendations.

(G) Circumstances surrounding the commission of the offense that would demonstrate the unlikelihood of
repetition.

(H) The granting by the Governor of a full and unconditional pardon.

(I) A certificate of rehabilitation from a superior court.

(e) Denial, suspension, or revocation of a license, or disapproval or revocation of any employment or contract
for direct services specified in subdivision (c) and paragraph (2) of subdivision (d) are not subject to appeal,
except as provided in subdivision (f).

(f) After a review of the record, the director may grant an exemption from denial, suspension, or revocation of
any license, or disapproval of any employment or contract for direct services, if the crime for which the person
was convicted was a property crime that did not involve injury to any person and the director has substantial
and convincing evidence to support a reasonable belief that the person is of such good character as to justify
issuance or renewal of the license or approval of the employment or contract.

(g) A plea or verdict of guilty, or a conviction following a plea of nolo contendere shall be deemed a conviction
within the meaning of this section.  The department may deny any application, or deny, suspend, or revoke a
license, or disapprove or revoke any employment or contract for direct services based on a conviction specified
in subdivision (c) when the judgment of conviction is entered or when an order granting probation is made
suspending the imposition of sentence.



(h)(1) For purposes of this section, "direct care staff" means any person who is an employee, contractor, or
volunteer who has contact with other patients or residents in the provision of services.  Administrative and
licensed personnel shall be considered direct care staff when directly providing program services to
participants.

(2) An additional background check shall not be required pursuant to this section if the direct care staff or
licensee has received a prior criminal history background check while working in a mental health rehabilitation
center or psychiatric health facility licensed by the department, and provided the department has maintained
continuous subsequent arrest notification on the individual from the Department of Justice since the prior
criminal background check was initiated.

(3) When an application is denied on the basis of a conviction pursuant to this section, the department shall
provide the individual whose application was denied with notice, in writing, of the specific grounds for the
proposed denial.

CREDIT(S)
(Added by Stats.2002, c. 642 (A.B.1454), § 1.  Amended by Stats.2003, c. 62 (S.B.600), § 327; Stats.2006, c.
902 (S.B.1759), § 20.)

Historical Notes

Historical And Statutory Notes

1991 Legislation
Former § 5405, added by Stats.1975, c. 1258, § 9, amended by Stats.1977, c. 1252, § 585, relating to the

encouragement and promotion of community treatment facilities, was repealed by Stats.1991, c. 89
(A.B.1288), § 56, eff. June 30, 1991.

2003 Legislation
Stats.2003, c. 62 (S.B.600), made nonsubstantive changes to maintain the code.
Subordination of legislation by Stats.2003, c. 62 (S.B.600), to other 2003 legislation, see Historical and

Statutory Notes under Business and Professions Code § 853.
2006 Legislation
Stats.2006, c. 902 (S.B.1759), in subd.(b)(1)(A), inserted the third sentence; in subd.(b)(1)(B), in the

first sentence, inserted ", or contract with or for,", and added the last sentence; in subd.(b)(2),
rewrote the third sentence, which had read, "Fingerprints submitted pursuant to this subdivision
include fingerprints taken by the use of live scan technology"; and added subd.(b)(3).

For reimbursement provision relating to Stats.2006, c. 902 (S.B.1759), see Historical and Statutory
Notes under Health and Safety Code § 1265.5.

For Governor's signing message regarding Stats.2006, c. 902 (S.B.1759), see Historical and Statutory
Notes under Health and Safety Code § 1265.5.

1998 Main Volume
Former § 5405, enacted by Stats.1937, c. 369, pp. 1143, 1144, derived from Pol.C. § 2185c, added by

Stats.1911, c. 214, § 1, amended by Stats.1911, Ex.Sess., c. 8, § 1; Stats.1915, c. 510, § 1;
Stats.1931, c. 240, § 1; Stats.1927, c. 89, § 18, relating to the commitment of dipsomaniacs,
inebriates and stimulant addicts, was repealed by Stats.1965, c. 391, § 3, eff. May 25, 1965.

Chapter 6.2. Mental Health Advocacy

Article 1. General Provisions



§ 5500. Definitions 

     •     Historical Notes

As used in this chapter:

(a) "Advocacy" means those activities undertaken on behalf of persons who are receiving or have received
mental health services to protect their rights or to secure or upgrade treatment or other services to which they
are entitled.

(b) "Mental health client" or "client" means any person who is receiving or has received services from a mental
health facility, service or program and who has personally or through a guardian ad litem, entered into an
agreement with a county patients' rights advocate for the provision of advocacy services.

(c) "Mental health facilities, services, or programs" means any publicly operated or supported mental health
facility or program; any private facility or program licensed or operated for health purposes providing services
to mentally disordered persons; and publicly supported agencies providing other than mental health services to
mentally disordered clients.

(d) "Independent of providers of service" means that the advocate has no direct or indirect clinical or
administrative responsibility for any recipient of mental health services in any mental health facility, program,
or service for which he or she performs advocacy activities.

(e) "County patients' rights advocate" means any advocate appointed, or whose services are contracted for, by a
local mental health director.

CREDIT(S)
(Added by Stats.1981, c. 841, p. 3237, § 7.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Section 1 of Stats.1981, c. 841, p. 3231, provides:
"The Legislature recognizes that current and former recipients of mental health services have the same

legal rights guaranteed all other individuals by the federal Constitution, and the laws of the State of
California.

"Nevertheless, for too frequently, recipients of mental health services are deprived of the protection of
the law and their rights are disregarded or abused both in the course of obtaining treatment for their
disability and the conduct of their lives in the community.  The dignity and human and civil rights of
this vulnerable group of California's citizens must be protected to the fullest possible extent.

"The Legislature recognizes the need for and the existence of a system of patients' rights advocates
responsible to local mental health directors.  Through codification of this existing system of
protection of patients' rights, the Legislature intends to emphasize its commitment to the protection
of not only those rights enjoyed by all citizens of California, but of those special rights granted by
the Legislature to recipients of mental health services.

"The Legislature also recognizes that without reasonable access to clients and to client records, and
without sanctions in cases of rights violation, meaningful protection of client rights cannot occur.  At
the same time, the Legislature recognizes that safeguards for client confidentiality and training for
advocates are necessary in order to ensure effective and responsible advocacy."

Former § 5500, added by Stats.1965, c. 391, p. 1644, § 5, defining "mentally disordered sex offender",



was repealed by Stats.1967, c. 1667, p. 4107, § 36.5, operative July 1, 1969.  See Welfare and
Institutions Code § 6300.

Former § 5500, added by Stats.1963, c. 1913, p. 3907, § 2, defining mentally disordered sex offender,
was repealed by Stats.1965, c. 391, p. 1630, § 3.

Former § 5500, added by Stats.1939, c. 447, p. 1783, § 1, amended by Stats.1945, c. 138, p. 623, § 1,
defining sexual psychopath, was repealed by Stats.1963, c. 1913, p. 3907, § 2.

Collateral References:

 Cal Digest of Official Reports 3d Series, Incompetent Persons §§3 et seq.
 Am Jur 2d Incompetent Persons §§33 et seq.

Article 2. Patients' Rights Office

§ 5510. Legislative findings and declarations; legislative intent 

     •     Historical Notes

(a) The Legislature finds and declares as follows:

(1) The State of California accepts its responsibility to ensure and uphold the right of persons with mental
disabilities and an obligation, to be executed by the State Department of Mental Health, to ensure that mental
health laws, regulations and policies on the rights of recipients of mental health services are observed and
protected in state hospitals and in licensed health and community care facilities.

(2) Persons with mental disabilities are vulnerable to abuse, neglect, and unreasonable and unlawful
deprivations of their rights.

(3) Patients' rights advocacy and investigative services concerning patient abuse and neglect currently provided
by the State Department of Mental Health, including the department's Office of Human Rights and investigator,
and state hospital patients' rights advocates and state hospital investigators may have conflicts of interest or the
appearance of a conflict of interest.

(4) The services provided to patients and their families is of such a special and unique nature that they must be
contracted out pursuant to paragraph (3) of subdivision (b) of Section 19130 of the Government Code.

(b) Therefore, to avoid the potential for a conflict of interest or the appearance of a conflict of interest, it is the
intent of the Legislature that the patients' rights advocacy and investigative services described in this article be
provided by a single contractor specified in Section 5370.2 that meets both of the following criteria:

(1) The contractor can demonstrate the capability to provide statewide advocacy services for persons with
mental disabilities.

(2) The contractor has no direct or indirect responsibility for providing services to persons with mental
disabilities, except advocacy services.

(c) For the purposes of this article, the Legislature further finds and declares, because of a potential conflict of
interest or the appearance of a conflict of interest, that the goals and purposes of the state patients' rights
advocacy and investigative services cannot be accomplished through the utilization of persons selected pursuant
to the regular state civil service system.  Accordingly, the contracts into which the department enters pursuant
to this section are permitted and authorized by paragraphs (3) and (5) of subdivision (b) of Section 19130 of the
Government Code.  The State Department of Mental Health shall contract with a single nonprofit entity to
provide for the protection and advocacy services to persons with mental disabilities.  The entity shall be
responsible for ensuring that mental health laws, regulations, and policies on the rights of recipients of mental



health services are observed in state hospitals and in licensed health and community care facilities.

(d) The findings and declarations of potential conflict of interest provided in this section shall not apply to
advocacy services provided under Article 3 (commencing with Section 5520).

CREDIT(S)
(Added by Stats.1981, c. 841, p. 3237, § 7.  Amended by Stats.1992, c. 722 (S.B.485), § 26, eff. Sept. 15, 1992;
Stats.1995, c. 546 (S.B.361), § 3.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1992 amendment rewrote the section, which had read:
"The Patients' rights Office is hereby established in the State Department of Mental Health which shall

be responsible for ensuring that mental health laws, regulations and policies on the rights of
recipients of mental health services are observed in state hospitals and in licensed health and
community care facilities."

The 1995 amendment, in subd.(a)(3), substituted "may have conflicts of interest or the appearance of a
conflict of interest" for "vary widely in their effectiveness and these advocates and investigators may
have conflicts of interest"; in subd.(a)(4), substituted "must be contracted out pursuant to paragraph
(3) of subdivision (b) of Section 19130 of the Government Code" for "cannot satisfactorily be
provided by state agencies"; deleted paragraph (a)(5); rewrote subds.(b) and (c); deleted former
subd.(d), providing for repeal of the section; added a new subd.(d), relating to application of the
potential conflict of interest findings to certain advocacy services; and made nonsubstantive changes
throughout the section.  Prior to amendment, paragraph (a)(5) and subds.(b), (c), and (d) read:

"(a)(5) The protection and advocacy agency specified in Section 4901 is the sole nongovernmental
agency capable of administering the functions described in this section for the following reasons:

"(A) The agency is the nonprofit corporation designated by the Governor in this state pursuant to federal
law for the protection and advocacy of the rights of persons with developmental and mental
disabilities.

"(B) The agency is publicly accountable in that a majority of the board of directors are appointed by the
Governor and the Legislature.

"(C) The agency has demonstrated an ability to conduct statewide advocacy and investigatory functions
to the benefit of persons with developmental and mental disabilities.

"(b) Therefore, it is the intent of the Legislature that the patients' rights advocacy and investigative
services described in this article be administered by the protection and advocacy agency specified in
Section 4901, that is independent of any system or program that directly or indirectly provides
mental health services or care, other than patients' rights advocacy services, to persons with mental
disabilities.

"(c) For the purposes of this article, the Legislature further finds and declares that the goals and
purposes of the state patients' rights advocacy and investigative services cannot be accomplished
through the utilization of persons selected pursuant to the regular civil service system.  Accordingly,
contracts into which the department enters pursuant to this section are permitted and authorized by
paragraph (5) of subdivision (b) of Section 19130 of the Government Code.

"(d) This section shall remain in effect only until January 1, 1996, and as of that date is repealed, unless
a later enacted statute that is chaptered on or before January 1, 1996, deletes or extends that date."

The introductory clause of Sec. 3 of Stats.1995, c. 546, provides:
"Section 5510 of the Welfare and Institutions Code, as amended by the second Section 26 of Chapter

722 of the Statutes of 1992, is amended to read:"
Former § 5510, added by Stats.1992, c. 722 (S.B. 485), § 27, relating to establishment of the patient's



rights office and the responsibilities of the mental health department, was repealed by Stats.1995, c.
546 (S.B. 361), § 4.

The introductory clause of Sec. 4 of Stats.1995, c. 546, provides:
"Section 5510 of the Welfare and Institutions Code, as added by the second Section 27 of Chapter 722

of the Statutes of 1992, is repealed."
Former § 5510, added by Stats.1965, c. 391, p. 1648, § 5, relating to the attendance of witnesses, was

repealed by Stats.1967, c. 1667, p. 4107, § 36.5, operative July 1, 1969.  See Welfare and
Institutions Code § 6313.

Former § 5510, added by Stats.1939, c. 447, p. 1785, § 1, relating to the attendance of witnesses, was
repealed by Stats.1965, c. 391, p. 1630, § 3.

1998 Main Volume

Collateral References:

Witkin, Summary (9th ed) Const Law §747

§ 5511. Contracts with independent persons or agencies for services in state hospitals 

     •     Historical Notes

The Director of Mental Health or the executive director of each state hospital serving mentally disordered
persons may contract with independent persons or agencies to perform patients' rights advocacy services in state
hospitals.

CREDIT(S)
(Added by Stats.1981, c. 841, p. 3237, § 7.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5511, added by Stats.1965, c. 391, p. 1648, § 5, relating to the right to attend the hearing and

to have counsel, was repealed by Stats.1967, c. 1667, p. 4107, § 36.5, operative July 1, 1969.  See
Welfare and Institutions Code§ 6314.

Former § 5511, added by Stats.1939, c. 447, p. 1785, § 1, amended by Stats.1949, c. 1325, p. 2312, § 3;
Stats.1951, c. 677, p. 1887, § 1; Stats.1952, 1st Ex.Sess., c. 24, p. 385, § 8; Stats.1963, c. 1913, p.
3910, § 12, relating to the right to attend the hearing and to have counsel, was repealed by
Stats.1965, c. 391, p. 1630, § 3.

1998 Main Volume

§ 5512. Training for county patients' rights advocates 

     •     Historical Notes

Training of county patients' rights advocates shall be provided by the contractor specified in Section 5510
responsible for the provision of protection and advocacy services to persons with mental disabilities.  Training
shall be directed at ensuring that all county patients' rights advocates possess:

(a) Knowledge of the service system, financial entitlements, and service rights of persons receiving mental
health services.  This knowledge shall include, but need not be limited to, knowledge of available treatment and
service resources in order to ensure timely access to treatment and services.



(b) Knowledge of patients' rights in institutional and community facilities.

(c) Knowledge of civil commitment statutes and procedures.

(d) Knowledge of state and federal laws and regulations affecting recipients of mental health services.

(e) Ability to work effectively and respectfully with service recipients and providers, public administrators,
community groups, and the judicial system.

(f) Skill in interviewing and counseling service recipients, including giving information and appropriate
referrals.

(g) Ability to investigate and assess complaints and screen for legal problems.

(h) Knowledge of administrative and judicial due process proceedings in order to provide representation at
administrative hearings and to assist in judicial hearings when necessary to carry out the intent of Section 5522
regarding cooperation between advocates and legal representatives.

(i) Knowledge of, and commitment to, advocacy ethics and principles.

(j) This section shall become operative on January 1, 1996.

CREDIT(S)
(Added by Stats.1992, c. 722 (S.B.485), § 29, eff. Sept. 15, 1992, operative Jan. 1, 1996.  Amended by
Stats.1995, c. 546 (S.B.361), § 6.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1995 amendment, in the introductory language, rewrote the first sentence; in paragraph (a), added

the second sentence, relating to knowledge of available treatment and service resources; and in
subd.(e), inserted "and respectfully".  Prior to amendment, the first sentence of the introductory
language read: "The Patients' Rights Office shall provide training to county patients' rights
advocates."

The introductory clause of Sec. 6 of Stats.1995, c. 546, provides:
"Section 5512 of the Welfare and Institutions Code, as added by the second Section 29 of Chapter 722

of the Statutes of 1992, is amended to read:"
Former § 5512, added by Stats.1981, c. 841, § 7, amended by Stats.1992, c. 722 (S.B.485), § 28, relating

to training for patients' rights advocates, was repealed by Stats.1995, c. 546 (S.B.361), § 5.  See this
section.

The introductory clause of Sec. 5 of Stats.1995, c. 546, provides:
"Section 5512 of the Welfare and Institutions Code, as amended by the second Section 28 of Chapter

722 of the Statutes of 1992 [Stats.1992, c. 722 contained only one Section 28], is repealed."
Former § 5512, added by Stats.1965, c. 391, p. 1648, § 5, relating to orders for observation and

commitments, was repealed by Stats.1967, c. 1667, p. 4107,§ 36.5, operative July 1, 1969.  See
Welfare and Institutions Code § 6316.

Former § 5512, added by Stats.1939, c. 447, p. 1785, § 1, amended by Stats.1945, c. 138, p. 624, § 4;
Stats.1949, c. 1325, p. 2312, § 3; Stats.1950, 1st Ex.Sess., c. 6, p. 438, § 1; Stats.1952, 1st Ex.Sess.,
c. 24, p. 386, § 9; Stats.1955, c. 757, p. 1250, § 1; Stats.1961, c. 1093, p. 2822,§ 1; Stats.1963, c.
1913, p. 3911, § 14, relating to orders for observation and commitment, was repealed by Stats.1963,
c. 391, p. 1630, § 3.

Derivation: Former § 5512, added by Stats.1981, c. 841, § 7, amended by Stats.1992, c. 722 (S.B.485),
§ 28.



§ 5513. Liaison between county patients' rights advocates and state department of mental health 

     •     Historical Notes

The Patients' Rights Office shall serve as a liaison between county patients' rights advocates and the State
Department of Mental Health.

CREDIT(S)
(Added by Stats.1981, c. 841, p. 3238, § 7.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5513, added by Stats.1965, c. 391, p. 1650, § 5, relating to the execution of the writ of

commitment, was repealed by Stats.1967, c. 1667, p. 4107, § 36.5, operative July 1, 1969.  See
Welfare and Institutions Code § 6322.

Former § 5513, added by Stats.1939, c. 447, p. 1786, § 1, amended by Stats.1950, 1st Ex.Sess., c. 6, p.
439, § 2; Stats.1953, c. 1549, p. 3216, § 1, relating to the execution of the writ of commitment, was
repealed by Stats.1965, c. 391, p. 1630, § 3.

§ 5514. Patients' rights subcommittee of council on mental health 

     •     Historical Notes

There shall be a five-person Patients' Rights Subcommittee of the California Council on Mental Health.  This
subcommittee, supplemented by two ad hoc members appointed by the chairperson of the subcommittee, shall
advise the Director of Mental Health regarding department policies and practices that affect patients' rights.
The subcommittee shall also review the advocacy and patients' rights components of each county Short-Doyle
plan and advise the Director of Mental Health concerning the adequacy of each plan in protecting patients'
rights.  The ad hoc members of the subcommittee shall be persons with substantial experience in establishing
and providing independent advocacy services to recipients of mental health services.

CREDIT(S)
(Added by Stats.1981, c. 841, p. 3238, § 7.  Amended by Stats.1985, c. 1232, § 23, eff. Sept. 30, 1985.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Stats.1985, c. 1232, substituted "of the California Council on Mental Health" for "of the Citizens

Advisory Council" in the first sentence.
Former § 5514, added by Stats.1965, c. 391, p. 1651, § 5, relating to the delivery of documents, was

repealed by Stats.1967, c. 1667, p. 4107, § 36.5, operative July 1, 1969.  See Welfare and
Institutions Code § 6323.

Former § 5514, added by Stats.1939, c. 447, p. 1786, § 1, amended by Stats.1945, c. 138, p. 624, § 5;
Stats.1949, c. 1325, p. 2313, § 6; Stats.1953, c. 1549, p. 3217, § 2; Stats.1963, c. 1913, p. 3913, § 16,
relating to the delivery of documents, was repealed by Stats.1965, c. 391, p. 1630, § 3.



1998 Main Volume

Collateral References:

 Cal Digest of Official Reports 3d Series, Incompetent Persons §§3 et seq.
 Am Jur 2d Incompetent Persons §§33 et seq.

Article 3. County Advocates

§ 5520. Appointments or contracts for services; duties 

     •     Historical Notes     •     Research References

Each local mental health director shall appoint, or contract for the services of, one or more county patients'
rights advocates.  The duties of these advocates shall include, but not be limited to, the following:

(a) To receive and investigate complaints from or concerning recipients of mental health services residing in
licensed health or community care facilities regarding abuse, unreasonable denial or punitive withholding of
rights guaranteed under the provisions of Division 5 (commencing with Section 5000).

(b) To monitor mental health facilities, services and programs for compliance with statutory and regulatory
patients' rights provisions.

(c) To provide training and education about mental health law and patients' rights to mental health providers.

(d) To ensure that recipients of mental health services in all licensed health and community care facilities are
notified of their rights.

(e) To exchange information and cooperate with the Patients' Rights Office.

This section does not constitute a change in, but is declarative of the existing law.

CREDIT(S)
(Added by Stats.1981, c. 841, p. 3238, § 7.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5520, added by Stats.1965, c. 391, p. 1653, § 5, relating to privileges of confined persons, was

repealed by Stats.1967, c. 1667, p. 4107, § 36.5, operative July 1, 1969.  See Welfare and
Institutions Code § 6328.

Former § 5520, added by Stats.1952, 1st Ex.Sess., c. 24, p. 388, § 13, which related to privileges of
persons confined, was repealed by Stats.1965, c. 391, p. 1630, § 3.

Research References

Code Of Regulations References

Beneficiary problem resolution processes,
General provisions, see 9 Cal. Code of Regs. § 1850.205.
Processes established by providers, see 9 Cal. Code of Regs. § 1850.209.



1998 Main Volume

§ 5521. Legal representation 

     •     Historical Notes     •     Research References

It is the intent of the Legislature that legal representation regarding changes in client legal status or conditions
and other areas covered by statute providing for local public defender or court-appointed attorney
representation, shall remain the responsibility of local agencies, in particular the county public defender.
County patients' rights advocates shall not duplicate, replace, or conflict with these existing or mandated local
legal representations.  This section shall not be construed to prevent maximum cooperation between legal
representatives and providers of advocacy services.

CREDIT(S)
(Added by Stats.1981, c. 841, p. 3239, § 7.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5521, added by Stats.1965, c. 391, p. 1653, § 5, relating to appearance by the district attorney,

was repealed by Stats.1967, c. 1667, p. 4107, § 36.5, operative July 1, 1969.  See Welfare and
Institutions Code § 6329.

Former § 5521, added by Stats.1952, 1st Ex.Sess., c. 24, p. 388, § 14, which related to appearance by the
district attorney, was repealed by Stats.1965, c. 391, p. 1630, § 3.

Research References

Law Review And Journal Commentaries

"Cuckoo's nest" reassessed: Involuntary commitments in California After Suzuki v. Yuen and Doe v.
Gallinot. (1982) 22 Santa Clara L.Rev. 807.

§ 5522. Investigations 

     •     Historical Notes

County patients' rights advocates may conduct investigations if there is probable cause to believe that the rights
of a past or present recipient of mental health services have been, may have been, or may be violated.

CREDIT(S)
(Added by Stats.1981, c. 841, p. 3239, § 7.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5522, added by Stats.1965, c. 391, p. 1653, § 5, relating to escape of mentally disordered sex

offenders, was repealed by Stats.1967, c. 1667, p. 4107, § 36.5, operative July 1, 1969.



Former § 5522, added Stats.1953, c. 366, p. 1635, § 1, amended by Stats.1963, c. 1913, p. 915, § 20,
which related to escape, was repealed by Stats.1965, c. 391, p. 1630, § 3.

1998 Main Volume

§ 5523. Competency of recipients of mental health services to contract; investigations without request;
agreements with clients; legal representation of recipients; cumulative remedies; investigations of past
recipients' rights 

     •     Historical Notes

(a) Notwithstanding any other provision of law, and without regard to the existence of a guardianship or
conservatorship, a recipient of mental health services is presumed competent for the purpose of entering into an
agreement with county patients' rights advocates for the provision of advocacy services unless found by the
superior court to be incompetent to enter into an agreement with an advocate and a guardian ad litem is
appointed for such purposes.

(b) In conducting investigations in cases in which an advocate has not received a request for advocacy services
from a recipient of mental health services or from another person on behalf of a recipient of mental health
services, the advocate shall notify the treating professional responsible for the care of any recipient of services
whom the advocate wishes to interview, and the facility, service, or program administrator, of his or her
intention to conduct such an interview.  Whenever the treating professional is reasonably available for
consultation, the advocate shall consult with the professional concerning the appropriate time to conduct the
interview.

(c) Any agreement with any county patients' rights advocate entered into by a mental health client shall be made
knowingly and voluntarily or by a guardian ad litem.  It shall be in a language or modality which the client
understands.  Any such agreement may, at any time, be revoked by the client or by the guardian ad litem,
whoever has entered into the agreement, either in writing or by oral declaration to the advocate.

(d) Nothing in this chapter shall be construed to prohibit a recipient of mental health services from being
represented by public or private legal counsel of his or her choice.

(e) The remedies provided by this chapter shall be in addition to any other remedies which may be available to
any person, and the failure to pursue or exhaust the remedies or engage in the procedures provided by this
chapter shall not preclude the invocation of any other remedy.

(f) Investigations concerning violations of a past recipients' rights shall be limited to cases involving
discrimination, cases indicating the need for education or training, or cases having a direct bearing on violations
of the right of a current recipient.  This subdivision is not intended to constrain the routine monitoring for
compliance with patients' rights provisions described in subdivision (b) of Section 5520.

CREDIT(S)
(Added by Stats.1981, c. 841, p. 3239, § 7.  Amended by Stats.1984, c. 193, § 151.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Stats.1984, c. 193, made nonsubstantive changes to maintain this code.

Article 4. Access To Clients



§ 5530. Time; appeal of denial of access; interviews; privacy of patients; educational materials and
discussions 

     •     Historical Notes

(a) County patients' rights advocates shall have access to all clients and other recipients of mental health
services in any mental health facility, program, or service at all times as are necessary to investigate or resolve
specific complaints and in accord with subdivision (b) of Section 5523.  County patients' rights advocates shall
have access to mental health facilities, programs, and services, and recipients of services therein during normal
working hours and visiting hours for other advocacy purposes.  Advocates may appeal any denial of access
directly to the head of any facility, the director of a county mental health program or the State Department of
Mental Health or may seek appropriate relief in the courts.  If a petition to a court sets forth prima facie
evidence for relief, a hearing on the merits of the petition shall be held within two judicial days of the filing of
the petition.  The superior court for the county in which the facility is located shall have jurisdiction to review
petitions filed pursuant to this chapter.

(b) County patients' rights advocates shall have the right to interview all persons providing the client with
diagnostic or treatment services.

(c) Upon request, all mental health facilities shall, when available, provide reasonable space for county patients'
rights advocates to interview clients in privacy and shall make appropriate staff persons available for interview
with the advocates in connection with pending matters.

(d) Individual patients shall have a right to privacy which shall include the right to terminate any visit by
persons who have access pursuant to this chapter and the right to refuse to see any patient advocate.

(e) Notice of the availability of advocacy services and information about patients' rights may be provided by
county patients' rights advocates by means of distribution of educational materials and discussions in groups
and with individual patients.

CREDIT(S)
(Added by Stats.1981, c. 841, p. 3240, § 7.  Amended by Stats.1983, c. 101, § 170.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1983 amendment substituted in the first sentence of subd.(a) "Section 5523" for "Section 5526"; and

substituted in subd.(c) "the advocates" for "such advocates".
1998 Main Volume

Collateral References:

 Cal Digest of Official Reports 3d Series, Incompetent Persons §§3 et seq.
 Am Jur 2d Incompetent Persons §§33 et seq.

Article 5. Access To Records

§ 5540. Confidential information 



Except as otherwise provided in this chapter or in other provisions of law, information about and records of
recipients of mental health services shall be confidential in accordance with the provisions of Section 5328.

CREDIT(S)
(Added by Stats.1981, c. 841, p. 3240, § 7.)

1998 Main Volume

§ 5541. Authorization; revocation; inspection and copying of information and records 

(a) A specific authorization by the client or by the guardian ad litem is necessary for a county patients' rights
advocate to have access to, copy or otherwise use confidential records or information pertaining to the client.
Such an authorization shall be given knowingly and voluntarily by a client or guardian ad litem and shall be in
writing or be reduced to writing.  The client or the guardian ad litem, whoever has entered into the agreement,
may revoke such authorization at any time, either in writing or by oral declaration to the advocate.

(b) When specifically authorized by the client or the guardian ad litem, the county patients' rights advocate may
inspect and copy confidential client information and records.

CREDIT(S)
(Added by Stats.1981, c. 841, p. 3241, § 7.)

1998 Main Volume

§ 5542. Inspection and copying of materials not subject to confidentiality 

County patients' rights advocates shall have the right to inspect or copy, or both, any records or other materials
not subject to confidentiality under Section 5328 or other provisions of law in the possession of any mental
health program, services, or facilities, or city, county or state agencies relating to an investigation on behalf of a
client or which indicate compliance or lack of compliance with laws and regulations governing patients' rights,
including, but not limited to, reports on the use of restraints or seclusion, and autopsy reports.

CREDIT(S)
(Added by Stats.1981, c. 841, p. 3241, § 7.)

1998 Main Volume

§ 5543. Communication to client concerning information contained in client records 

(a) Notwithstanding any other provision of law, with the authorization of the client, a county patients' rights
advocate may, to the extent necessary for effective advocacy, communicate to the client information contained
in client records.  The facility program, or agency, shall be allowed to remove from the records any information
provided in confidence by members of a client's family.

CREDIT(S)
(Added by Stats.1981, c. 841, p. 3241, § 7.)

1998 Main Volume

§ 5544. Use and dissemination of written client information 

Any written client information obtained by county patients' rights advocates may be used and disseminated in



court or administrative proceedings, and to any public agencies, or authorized officials thereof, to the extent
required in the providing of advocacy services defined in this chapter, and to the extent that authority to so
disclose is obtained from the advocate's clients.

CREDIT(S)
(Added by Stats.1981, c. 841, p. 3241, § 7.)

1998 Main Volume

§ 5545. Access to recipients for purposes of subdivision (b) of § 5520 

Nothing in this chapter shall be construed to limit access to recipients of mental health services in any mental
health facility, program, or service or to information or records of recipients of mental health services for the
purposes of subdivision (b) of Section 5520 or when otherwise authorized by law to county patients' rights
advocates or other individuals who are not county patients' rights advocates.

CREDIT(S)
(Added by Stats.1981, c. 841, p. 3241, § 7.)

1998 Main Volume

§ 5546. Costs of records and materials 

The actual cost of copying any records or other materials authorized under this chapter, plus any additional
reasonable clerical costs, incurred in locating and making the records and materials available, shall be borne by
the advocate.  The additional clerical costs shall be based on a computation of the time spent locating and
making the records available multiplied by the employee's hourly wage.

CREDIT(S)
(Added by Stats.1981, c. 841, p. 3241, § 7.)

1998 Main Volume

Article 6. Penalties

§ 5550. Immunity from liability; obstructing performance of advocate; discrimination or retaliation
against patient or employee; client privacy; confidentiality of information 

     •     Historical Notes

(a) Any person participating in filing a complaint or providing information pursuant to this chapter or
participating in a judicial proceeding resulting therefrom shall be presumed to be acting in good faith and unless
the presumption is rebutted shall be immune from any liability, civil or criminal, and shall be immune from any
penalty, sanction, or restriction that otherwise might be incurred or imposed.

(b) No person shall knowingly obstruct any county patients' rights advocate in the performance of duties as
described in this chapter, including, but not limited to, access to clients or potential clients, or to their records,
whether financial, medical, or otherwise, or to other information, materials, or records, or otherwise violate the
provisions of this chapter.

(c) No facility to which the provisions of Section 5325 are applicable shall discriminate or retaliate in any
manner against a patient or employee on the basis that such patient or employee has initiated or participated in
any proceeding specified in this chapter.  Any attempt by a facility to expel a patient, or any discriminatory



treatment of a patient, who, or upon whose behalf, a complaint has been submitted to a county patients' rights
advocate within 120 days of the filing of the complaint shall raise a rebuttable presumption that such action was
taken by the facility in retaliation for the filing of the complaint.

(d) No county patients' rights advocate shall knowingly violate any provision of this chapter concerning client
privacy and the confidentiality of personally identifiable information.

(e) Any person or facility found in violation of subdivision (b) or (d) shall pay a civil penalty, as determined by
a court, of not less than one hundred dollars ($100), or more than one thousand dollars ($1,000) which shall be
deposited in the county general funds.

CREDIT(S)
(Added by Stats.1981, c. 841, p. 3242, § 7.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5550, added by Stats.1965, c. 391, p. 1654, amended by Stats.1967, c. 1652, p. 3982, § 1;

Stats.1968, c. 798, p. 1540, § 1, eff. July 31, 1968; Stats.1968, c. 1374, p. 2664, § 61.5, operative on
the 61st day after final adjournment of 1968 Regular Session, Stats.1968, c. 1441, p. 2841, 2842, §
1, derived from former § 5040, Stats.1939, c. 295, p. 1551, § 3.5, amended by Stats.1947, c. 919, p.
2121, § 1; former § 5041, added by Stats.1947, c. 919, p. 2121, § 3, containing definitions, was
repealed by Stats.1968, c. 798, p. 1544, § 7, operative July 1, 1969; Stats.1968, c. 1374, p. 2664, §
61, operative July 1, 1969; Stats.1968, c. 1441, p. 2842, § 2, operative July 1, 1969.  See Welfare
and Institutions Code § 5008 et seq.

The former section was repealed by Stats.1967, c. 1667, p. 4107, § 36.5, operative July 1, 1969.
However, under the provisions of Stats.1967, c. 1667, p. 4188, § 50, the amendment of the former
section by Stats.1967, c. 1652, p. 3982, § 1, prevailed over that act.  See Historical and Statutory
Notes under Welfare and Institutions Code § 5000.

The 1968 amendments were conditioned to become inoperative upon the effective date of Stats.1967, c.
1667, p. 4074, § 36.5 [operative July 1, 1969], under the terms of Stats.1968, c. 798, § 7, Stats.1968,
c. 1374, p. 2694, § 146, and Stats.1968, c. 1441, § 14.

Section 13 of Stats.1968, c. 1441, provided:
"The repeal of Sections 5550, 5551.1, 5552, 5553, 5559, and 5567 of the Welfare and Institutions Code

effected by this act, or any other act of the 1968 Regular Session of the Legislature shall not affect
any court action or proceeding which is based upon those sections, or any one of them, and which is
pending at the time of the operative date of the repeal.

"For purposes of this act, an action or proceeding is pending when a petition has been filed under
Section 5551 of the Welfare and Institutions Code and proceedings commenced under Article 2
(commencing with Section 5550) of Chapter 1 of Part 1.5 of Division 6 of that code.

"If, on the operative date of Section 36.5 of Chapter 1667 of the Statutes of 1967 [July 1, 1969], a
petition under Section 5551 of the Welfare and Institutions Code has been filed, but no further action
has been taken, further proceedings shall be conducted according to the provisions of the
Lanterman-Petris-Short Act (Part 1 (commencing with Section 5000) of division 5 of the Welfare
and Institutions Code).

"If on such date an action or proceeding is pending, as defined in this section, no order for commitment
or any other form of involuntary detention or treatment may be for more than 90 days as a result of
such action or proceeding, notwithstanding any other provision of Article 2 (commencing with
Section 5550) of Chapter 1 of Part 1.5 of Division 6 of the Welfare and Institutions Code to the
contrary.

"Sections 1, 3, 5, 7, 9, and 11 of this act shall become operative only if Senate Bill No. 731 is enacted at



the 1968 Regular Session of the Legislature [Stats.1968, c. 798] and in such case such sections shall
remain in operation only until the date specified in that bill.  Stats.1968, c. 798 (Senate Bill No. 731)
§ 7, provided that the act should remain in effect until the operative date of Stats.1967, c. 1667, §
36.5, which has been postponed to July 1, 1969.]

"If Senate Bill No. 731 is enacted by the Legislature at its 1968 Regular Session [Stats.1968, c. 798],
Sections 2, 4, 6, 8, 10, and 12 of this act shall become operative only at such time as Senate Bill No.
731 ceases to be operative [July 1, 1969].  If Senate Bill No. 731 is not enacted at the 1968 Regular
Session of the Legislature, Sections 2, 4, 6, 8, 10 and 12 of this act shall not become operative until
the operative date of Section 36.5 of Chapter 1667 of the Statutes of 1967."

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.
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Collateral References:

 Cal Digest of Official Reports 3d Series, Incompetent Persons §§3 et seq.
 Am Jur 2d Incompetent Persons §§33 et seq.

Part 1.5. Children's Civil Commitment And Mental Health Treatment Act Of 1988

Chapter 1. General Provisions

§ 5585. Title 

This part shall be known as the Children's Civil Commitment and Mental Health Treatment Act of 1988.

CREDIT(S)
(Added by Stats.1988, c. 1202, § 2.)

Collateral References:

Witkin, Summary (9th ed) P & C §14
Witkin, Procedure (4th ed) Actions §39
Cal Jur 3d Incomp §87; Penal Inst §81

§ 5585.10. Legislative intent and purposes 

This part shall be construed to promote the legislative intent and purposes of this part as follows:

(a) To provide prompt evaluation and treatment of mentally disordered minors, with particular priority given to
seriously emotionally disturbed children and adolescents.

(b) To safeguard the rights to due process for minors and their families through judicial review.

(c) To provide individualized treatment, supervision, and placement services for gravely disabled minors.

(d) To prevent severe and long-term mental disabilities among minors through early identification, effective
family service interventions, and public education.

CREDIT(S)



(Added by Stats.1988, c. 1202, § 2.)

Collateral References:

Witkin, Procedure (4th ed) Actions §39

§ 5585.20. Application of part; conflicting provisions 

This part shall apply only to the initial 72 hours of mental health evaluation and treatment provided to a minor.
Notwithstanding the provisions of the Lanterman-Petris-Short Act (Part 1 (commencing with Section 5000)),
unless the context otherwise requires, the definitions and procedures contained in this part shall, for the initial
72 hours of evaluation and treatment, govern the construction of state law governing the civil commitment of
minors for involuntary treatment.  To the extent that this part conflicts with any other provisions of law, it is the
intent of the Legislature that this part shall apply.  Evaluation and treatment of a minor beyond the initial 72
hours shall be pursuant to the Lanterman-Petris-Short Act (Part 1 (commencing with Section 5000)).

CREDIT(S)
(Added by Stats.1988, c. 1202, § 2.)

Collateral References:

Witkin, Summary (9th ed) P & C §14
Witkin, Procedure (4th ed) Actions §39
Cal Jur 3d Incomp §87

§ 5585.21. Regulations 

The Director of Mental Health may promulgate regulations as necessary to implement and clarify the provisions
of this part as they relate to minors.

CREDIT(S)
(Added by Stats.1988, c. 1202, § 2.)

§ 5585.22. Educational materials and training curriculum 

The Director of Mental Health, in consultation with the California Conference of Local Mental Health
Directors, may develop the appropriate educational materials and a training curriculum, and may provide
training as necessary to assure those persons providing services pursuant to this part fully understand its
purpose.

CREDIT(S)
(Added by Stats.1988, c. 1202, § 2.)

§ 5585.25. Gravely disabled minor 

"Gravely disabled minor" means a minor who, as a result of a mental disorder, is unable to use the elements of
life which are essential to health, safety, and development, including food, clothing, and shelter, even though
provided to the minor by others.  Mental retardation, epilepsy, or other developmental disabilities, alcoholism,
other drug abuse, or repeated antisocial behavior do not, by themselves, constitute a mental disorder.

CREDIT(S)



(Added by Stats.1988, c. 1202, § 2.)

Collateral References:

Witkin, Procedure (4th ed) Actions §39
Cal Jur 3d Incomp §87

Chapter 2. Civil Commitment Of Minors

§ 5585.50. Custody and placement of minor in facility; notice to parent or legal guardian; probable cause
application; civil liability for intentional false statement 

     •     Research References

When any minor, as a result of mental disorder, is a danger to others, or to himself or herself, or gravely
disabled and authorization for voluntary treatment is not available, a peace officer, member of the attending
staff, as defined by regulation, of an evaluation facility designated by the county, designated members of a
mobile crisis team provided by Section 5651.7, or other professional person designated by the county may,
upon probable cause, take, or cause to be taken, the minor into custody and place him or her in a facility
designated by the county and approved by the State Department of Mental Health as a facility for seventy-two
hour treatment and evaluation of minors.  The facility shall make every effort to notify the minor's parent or
legal guardian as soon as possible after the minor is detained.

The facility shall require an application in writing stating the circumstances under which the minor's condition
was called to the attention of the officer, member of the attending staff, or professional person, and stating that
the officer, member of the attending staff, or professional person has probable cause to believe that the minor is,
as a result of mental disorder, a danger to others, or to himself or herself, or gravely disabled and authorization
for voluntary treatment is not available.  If the probable cause is based on the statement of a person other than
the officer, member of the attending staff, or professional person, the person shall be liable in a civil action for
intentionally giving a statement which he or she knows to be false.

CREDIT(S)
(Added by Stats.1988, c. 1202, § 2.)

Research References

United States Supreme Court

Due Process, involuntary commitment, party status for relatives and guardians of mentally retarded,
see Heller v. Doe by Doe, 1993, 113 S.Ct. 2637, 509 U.S. 312, 125 L.Ed.2d 257.

Collateral References:

Witkin, Summary (9th ed) P & C §14
Witkin, Procedure (4th ed) Actions §39
Cal Jur 3d Incomp §87

§ 5585.52. Clinical evaluation; parent or legal guardian involvement 

Any minor detained under the provisions of Section 5585.50 shall receive a clinical evaluation consisting of
multidisciplinary professional analyses of the minor's medical, psychological, developmental, educational,



social, financial, and legal conditions as may appear to constitute a problem.  This evaluation shall include a
psychosocial evaluation of the family or living environment, or both.  Persons providing evaluation services
shall be properly qualified professionals with training or supervised experience, or both, in the diagnosis and
treatment of minors.  Every effort shall be made to involve the minor's parent or legal guardian in the clinical
evaluation.

CREDIT(S)
(Added by Stats.1988, c. 1202, § 2.)

Collateral References:

Witkin, Procedure (4th ed) Actions §39
Cal Jur 3d Incomp §88

§ 5585.53. Additional treatment; treatment plan; least restrictive placement alternative; consultation and
consent; involuntary treatment 

If, in the opinion of the professional person conducting the evaluation as specified in Section 5585.52, the
minor will require additional mental health treatment, a treatment plan shall be written and shall identify the
least restrictive placement alternative in which the minor can receive the necessary treatment.  The family, legal
guardian, or caretaker and the minor shall be consulted and informed as to the basic recommendations for
further treatment and placement requirements.  Every effort shall be made to obtain the consent of the minor's
parent or legal guardian prior to treatment and placement of the minor.  Inability to obtain the consent of the
minor's parent or legal guardian shall not preclude the involuntary treatment of a minor who is determined to be
gravely disabled or a danger to himself or herself or others.  Involuntary treatment shall only be allowed in
accordance with the provisions of the Lanterman-Petris-Short Act (Part 1 (commencing with Section 5000)).

CREDIT(S)
(Added by Stats.1988, c. 1202, § 2.)

Collateral References:

Witkin, Procedure (4th ed) Actions §39
Cal Jur 3d Incomp §89

§ 5585.55. Involuntary treatment; confinement with adults 

The minor committed for involuntary treatment under this part shall be placed in a health facility designated by
the county and approved by the State Department of Mental Health as a facility for 72-hour evaluation and
treatment.  Except as provided for in Section 5751.7, each county shall assure that minors under the age of 16
years are not held with adults receiving psychiatric treatment under the provisions of the
Lanterman-Petris-Short Act (Part 1 (commencing with Section 5000)).

CREDIT(S)
(Added by Stats.1988, c. 1202, § 2.)

Collateral References:

Witkin, Procedure (4th ed) Actions §39
Cal Jur 3d Incomp §87

§ 5585.57. Aftercare plan 



A mentally ill minor, upon being considered for release from involuntary treatment, shall have an aftercare plan
developed.  The plan shall include educational or training needs, provided these are necessary for the minor's
well-being.

CREDIT(S)
(Added by Stats.1988, c. 1202, § 2.)

Collateral References:

Witkin, Procedure (4th ed) Actions §39
Cal Jur 3d Incomp §89

§ 5585.58. Funding 

     •     Historical Notes

This part shall be funded under the Bronzan-McCorquodale Act pursuant to Part 2 (commencing with Section
5600), as part of the county performance contract.

CREDIT(S)
(Added by Stats.1988, c. 1202, § 2.  Amended by Stats.1993, c. 1245 (S.B.282), § 8, eff. Oct. 11, 1993.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
For legislative intent and provisions of Stats.1993, c. 1245 (S.B.282), dealing with amendments and

approval necessary to secure federal funding, see the Historical and Statutory Notes following
Health and Safety Code § 1502.

§ 5585.59. Legally emancipated minors 

For the purposes of this part, legally emancipated minors requiring involuntary treatment shall be considered
adults and this part shall not apply.

CREDIT(S)
(Added by Stats.1988, c. 1202, § 2.)

Collateral References:

Witkin, Procedure (4th ed) Actions §39
Cal Jur 3d Incomp §87

§ 5587. Metropolitan State Hospital Youth Program; admission policy; documentation of prior
placement attempts 

The Metropolitan State Hospital Youth Program's admission policy shall require the referring agency to
document all placement attempts prior to admission.  The youth program's discharge planning policy shall
require the referring agency to document all attempts to place the child during the discharge planning process.



CREDIT(S)
(Added by Stats.1998, c. 310 (A.B.2780), § 67, eff. Aug. 19, 1998.)

Part 2. The Bronzan-Mccorquodale Act

Chapter 1. General Provisions

§ 5600. Title and purpose 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) This part shall be known and may be cited as the Bronzan-McCorquodale Act.  This part is intended to
organize and finance community mental health services for the mentally disordered in every county through
locally administered and locally controlled community mental health programs.  It is furthermore intended to
better utilize existing resources at both the state and local levels in order to improve the effectiveness of
necessary mental health services; to integrate state-operated and community mental health programs into a
unified mental health system; to ensure that all mental health professions be appropriately represented and
utilized in the mental health programs; to provide a means for participation by local governments in the
determination of the need for and the allocation of mental health resources under the jurisdiction of the state;
and to provide a means of allocating mental health funds deposited in the Local Revenue Fund equitably among
counties according to community needs.

(b) With the exception of those referring to Short-Doyle Medi-Cal services, any other provisions of law
referring to the Short-Doyle Act shall be construed as referring to the Bronzan-McCorquodale Act.

CREDIT(S)
(Added by Stats.1968, c. 989, p. 1912, § 2, operative July 1, 1969.  Amended by Stats.1975, c. 1128, p. 2749, §
2; Stats.1979, c. 557, p. 1765, § 1; Stats.1984, c. 1327, § 2, eff. Sept. 25, 1984; Stats.1985, c. 1081, § 1;
Stats.1988, c. 1305, § 1, eff. Sept. 26, 1988; Stats.1990, c. 699 (A.B.3516), § 1; Stats.1991, c. 89 (A.B.1288), §
63, eff. June 30, 1991.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Sections 3 to 5 of Stats.1968, c. 989, pp. 1928, 1929, provided:
"Sec. 3. Section 48 of Chapter 1667 of the Statutes of 1967 is amended to read:
"Sec. 48. Sections 1 to 42, inclusive, of this act, except for Chapters 4.5 and 5 of Division 7 of the

Welfare and Institutions Code as added by Section 40 of this act, shall become operative on July 1,
1969; Chapter 5 of Division 7 of the Welfare and Institutions Code as added by Section 40 of this act
shall become operative upon the completion and acceptance of the construction of the institute for
which an appropriation for planning was provided by Item 354 of the Budget Act of 1965, at which
time Chapter 4.5 of Division 7 of the Welfare and Institutions Code as added by Section 40 of this
act shall cease to be operative.

"Sec. 4. This act shall become operative on July 1, 1969, except for Section 3 of this act and for Sections
5604, 5650, 5658, 5659, 5756, 5760, and 5763, as added to the Welfare and Institutions Code by
Section 2 of this act, which shall become operative on the 61st day after the final adjournment of the
1968 Regular Session of the Legislature.



"Sec. 5. Any section of any other act enacted at the 1968 Regular Session of the Legislature, which
operates on any section upon which this act also operates shall prevail over this act during the period
from the date upon which such other act becomes operative to the date upon which this act becomes
operative, at which time such other act is repealed."

Section 209 of Stats.1991, c. 89 (A.B.1288), as amended by Stats.1993, c. 728 (A.B.1728), § 6 provides:
"(a) In the event of a determination by the Commission on State Mandates, which is not appealed by the

Director of Finance in accordance with subdivision (c), or a final judicial determination by a
California court of appellate jurisdiction that any provision of this act is a state-mandated local
program requiring state reimbursement to a local agency or school district within the meaning of
Section 6 of Article XIIIB of the California Constitution, the provisions of this act shall become
inoperative 60 days following the date on which the Commission on State Mandates adopts an
estimated statewide cost of reimbursement pursuant to such a commission decision finding a state
mandate, or following the date on which the first such judicial determination becomes final.

"(b) This section shall be operative only in the event that the estimated statewide cost of reimbursement
exceeds one million dollars ($1,000,000) per year.  The estimated cost of reimbursement for
purposes of this one million dollar ($1,000,000) limitation shall be determined by reference to the
estimated statewide cost of the mandate adopted by the Commission on State Mandates if the
estimate is made and adopted.  If the commission has not adopted such a report, the estimated
statewide cost of reimbursement shall be determined by the Director of Finance.

"(c) This act shall not become inoperative pursuant to subdivision (a) if the Director of Finance files a
written Notice of Intent to Appeal with the Commission on State Mandates within 60 days of the
adoption of an estimated statewide cost of reimbursement pursuant to a decision by the commission
finding that any of the provisions of this act is a state-mandated local program requiring
reimbursement within the meaning of Section 6 of Article XIIIB of the California Constitution.  The
Notice of Intent to Appeal specified by this subdivision shall consist of a written notice setting forth
the intention of the Director of Finance to seek judicial review of the decision of the Commission on
State Mandates that is received by the commission within the time specified."

Another § 5600, added by Stats.1988, c. 1305, § 2, relating to similar subject matter, to become
operative Jan. 1, 1992, was repealed by Stats.1990, c. 699, § 2.

Former § 5600, added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969, relating to the same
subject matter was repealed by Stats.1968, c. 989, p. 1912, § 1, operative July 1, 1969.

Former § 5600, added by Stats.1965, c. 391, p. 1670, § 5, relating to the payment of expenses on
dismissal of petition of commitment of mental irresponsible persons, was repealed by Stats.1967, c.
1667, p. 4107, § 36.5, operative July 1, 1969.  See Welfare and Institutions Code § 6510.

Former § 5600, added by Stats.1949, c. 1457, p. 2539, § 1, which defined "mentally abnormal sex
offender," was repealed by Stats.1965, c. 391, p. 1630,§ 3.

Derivation: Former § 5600, added by Stats.1967, c. 1667, p. 4098, § 36.
Former § 9000, added by Stats.1957, c. 1989, p. 3535, § 1, amended by Stats.1963, c. 2037, p. 4254, §

1.5.

Research References

Cross References

Construction of statutes, see Code of Civil Procedure §§ 1858, 1859.
Protective social services, developmentally disabled persons, see Welfare and Institutions Code §

4418.5.

Law Review And Journal Commentaries

Least restrictive alternative doctrine in Los Angeles county civil commitment.  Bradley D. McGraw
and Ingo Keilitz (1984) 6 Whittier L.Rev. 35.



Managed care potpourri III: State regulators have their say.  Angela A. Mickelson and Toni
DelliQuadri, 18 Whittier L.Rev. 67 (1996).

Need for reform in California civil commitment procedure. (1967) 19 Stan.L.Rev. 992.
Right to treatment for mentally ill juveniles. (1976) 27 Hastings L.J. 865.
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Collateral References:

 Cal Digest of Official Reports 3d Series, Incompetent Persons §§2, 3.
 Am Jur 2d Hospitals and Asylums §§2, 3, Incompetent Persons §31.

Notes Of Decisions

In general 2
Fees paid 3
Organic brain disorders 4
Validity 1

1. Validity

State's allocation of mental health funding to counties did not violate equal protection; state's decision to
maintain base funding level while attempting to cure past discrimination with new funds was rationally related
to legitimate governmental concerns of preserving stability of treatment of existing patients and not harming
infrastructure of county mental health programs. County of San Diego v. Brown (App. 4 Dist. 1993) 23
Cal.Rptr.2d 819, 19 Cal.App.4th 1054, rehearing denied, review denied. Constitutional Law  3149; States

 123

State's allocation of state hospital beds to counties did not violate equal protection; state's decision to maintain
base funding level while attempting to cure discrimination with new funds was rationally related to legitimate
governmental concerns of preserving stability of treatment of existing patients and not harming infrastructure of
county mental health programs. County of San Diego v. Brown (App. 4 Dist. 1993) 23 Cal.Rptr.2d 819, 19
Cal.App.4th 1054, rehearing denied, review denied. Constitutional Law  3149; States  123

State's allocation of mental health funding to counties did not violate due process; underfunded counties'
citizens had no property rights to mental health treatment, and, even assuming deprivation of property occurred,
classification bore rational relation to constitutionally permissible objective. County of San Diego v. Brown
(App. 4 Dist. 1993) 23 Cal.Rptr.2d 819, 19 Cal.App.4th 1054, rehearing denied, review denied. Constitutional
Law  4335; States  123

State's allocation of state hospital beds to counties did not violate due process; underfunded counties' citizens
had no property rights to beds, and, even assuming deprivation of property occurred, classification bore rational
relation to constitutionally permissible objective. County of San Diego v. Brown (App. 4 Dist. 1993) 23
Cal.Rptr.2d 819, 19 Cal.App.4th 1054, rehearing denied, review denied. Constitutional Law  4335; States

 123

2. In general

Appeal from judgment in action challenging constitutionality of state's mental health funding allocation system
was not rendered moot by enactment of new legislative scheme; even if new scheme rendered moot portion of
judgment ordering reallocation of beds and granting injunctive relief against state, existence of constitutionally
based damage award required appellate court to resolve constitutional issues. County of San Diego v. Brown
(App. 4 Dist. 1993) 23 Cal.Rptr.2d 819, 19 Cal.App.4th 1054, rehearing denied, review denied. Appeal And
Error  781(4)

Statutory prohibition against state's decreasing counties' mental health funding allocation in order to achieve



intracounty equity applied to state hospital beds; beds were included in counties' base allocations of mental
health resources, and thus constituted allocation not subject to decrease for equity purposes. County of San
Diego v. Brown (App. 4 Dist. 1993) 23 Cal.Rptr.2d 819, 19 Cal.App.4th 1054, rehearing denied, review denied.
States  123

If any part of the Short-Doyle appropriation for the fiscal year remained unexhausted at the time the trial court
entered order directing consideration of concededly valid claims by counties for prior years, those funds were
"available" for satisfaction of prior Short-Doyle encumbrances within meaning of judgment and were to be
approved by the state board of control. Sacramento County v. Loeb (App. 3 Dist. 1984) 206 Cal.Rptr. 626, 160
Cal.App.3d 446. States  132

Considering statutory goals of providing an effective and efficient mental health program, various other federal
and state statutes and regulations controlling county mental health services, and nature of patients served by
county's adult services, it could not be said that county abused its discretion by declining to assign
psychologists to certain functions in county mental health services program. California State Psychological
Ass'n v. San Diego County (App. 4 Dist. 1983) 198 Cal.Rptr. 1, 148 Cal.App.3d 849. Mental Health  20

An individual who voluntarily applies for care and treatment under the Community Mental Health Services Act
and thereupon is determined to be in need of care and treatment cannot be confined or treated against his will.
Op.Leg.Counsel, 1957 A.J. 5547.

3. Fees paid

Private charitable contributions made on behalf of specified individuals who are receiving services funded
under the Short-Doyle Act (§ 5600 et seq.) are "fees paid" under § 5713 and must be deducted, under § 5714,
from requests by such programs for state reimbursement for costs of services provided. 57 Op.Atty.Gen. 85,
2-1-74.

4. Organic brain disorders

Short-Doyle funds or state hospital facilities are legally available for the provision of evaluation and treatment
services to individuals over 21 years of age suffering from Alzheimer's disease, brain injuries, or other organic
brain disorders. 72 Op.Atty.Gen. 41, March 29, 1989.

§ 5600.1. Mental health system; mission statement 

     •     Historical Notes

The mission of California's mental health system shall be to enable persons experiencing severe and disabling
mental illnesses and children with serious emotional disturbances to access services and programs that assist
them, in a manner tailored to each individual, to better control their illness, to achieve their personal goals, and
to develop skills and supports leading to their living the most constructive and satisfying lives possible in the
least restrictive available settings.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 65, eff. June 30, 1991.  Amended by Stats.1991, c. 611 (A.B.1491), §
35, eff. Oct. 7, 1991.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5600.1, added by Stats.1985, c. 1286, § 7, relating to management of SSI/SSP funds by



mentally disabled persons, was repealed by Stats.1991, c. 89 (A.B.1288), § 64, eff. June 30, 1991.
Former § 5600.1 was renumbered § 5600.9 and amended by Stats.1979, c. 557, § 2.

§ 5600.2. Health care systems; target populations; factors 

     •     Historical Notes     •     Research References

To the extent resources are available, public mental health services in this state should be provided to priority
target populations in systems of care that are client-centered, culturally competent, and fully accountable, and
which include the following factors:

(a) Client-Centered Approach.  All services and programs designed for persons with mental disabilities should
be client centered, in recognition of varying individual goals, diverse needs, concerns, strengths, motivations,
and disabilities.  Persons with mental disabilities:

(1) Retain all the rights, privileges, opportunities, and responsibilities of other citizens unless specifically
limited by federal or state law or regulations.

(2) Are the central and deciding figure, except where specifically limited by law, in all planning for treatment
and rehabilitation based on their individual needs.  Planning should also include family members and friends as
a source of information and support.

(3) Shall be viewed as total persons and members of families and communities.  Mental health services should
assist clients in returning to the most constructive and satisfying lifestyles of their own definition and choice.

(4) Should receive treatment and rehabilitation in the most appropriate and least restrictive environment,
preferably in their own communities.

(5) Should have an identifiable person or team responsible for their support and treatment.

(6) Shall have available a mental health advocate to ensure their rights as mental health consumers pursuant to
Section 5521.

(b) Priority Target Populations.  Persons with serious mental illnesses have severe, disabling conditions that
require treatment, giving them a high priority for receiving available services.

(c) Systems of Care.  The mental health system should develop coordinated, integrated, and effective services
organized in systems of care to meet the unique needs of children and youth with serious emotional
disturbances, and adults, older adults, and special populations with serious mental illnesses.  These systems of
care should operate in conjunction with an interagency network of other services necessary for individual
clients.

(d) Outreach.  Mental health services should be accessible to all consumers on a 24-hour basis in times of crisis.
Assertive outreach should make mental health services available to homeless and hard-to-reach individuals with
mental disabilities.

(e) Multiple Disabilities.  Mental health services should address the special needs of children and youth, adults,
and older adults with dual and multiple disabilities.

(f) Quality of Service.  Qualified individuals trained in the client-centered approach should provide effective
services based on measurable outcomes and deliver those services in environments conducive to clients'
well-being.

(g) Cultural Competence.  All services and programs at all levels should have the capacity to provide services
sensitive to the target populations' cultural diversity.  Systems of care should:

(1) Acknowledge and incorporate the importance of culture, the assessment of cross-cultural relations, vigilance



towards dynamics resulting from cultural differences, the expansion of cultural knowledge, and the adaptation
of services to meet culturally unique needs.

(2) Recognize that culture implies an integrated pattern of human behavior, including language, thoughts,
beliefs, communications, actions, customs, values, and other institutions of racial, ethnic, religious, or social
groups.

(3) Promote congruent behaviors, attitudes, and policies enabling the system, agencies, and mental health
professionals to function effectively in cross-cultural institutions and communities.

(h) Community Support.  Systems of care should incorporate the concept of community support for individuals
with mental disabilities and reduce the need for more intensive treatment services through measurable client
outcomes.

(i) Self-Help.  The mental health system should promote the development and use of self-help groups by
individuals with serious mental illnesses so that these groups will be available in all areas of the state.

(j) Outcome Measures.  State and local mental health systems of care should be developed based on
client-centered goals and evaluated by measurable client outcomes.

(k) Administration. Both state and local departments of mental health should manage programs in an efficient,
timely, and cost-effective manner.

(l) Research.  The mental health system should encourage basic research into the nature and causes of mental
illnesses and cooperate with research centers in efforts leading to improved treatment methods, service delivery,
and quality of life for mental health clients.

(m) Education on Mental Illness.  Consumer and family advocates for mental health should be encouraged and
assisted in informing the public about the nature of mental illness from their viewpoint and about the needs of
consumers and families.  Mental health professional organizations should be encouraged to disseminate the
most recent research findings in the treatment and prevention of mental illness.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 67, eff. June 30, 1991.  Amended by Stats.1991, c. 611 (A.B.1491), §
36, eff. Oct. 7, 1991; Stats.1992, c. 1374 (A.B.14), § 15, eff. Oct. 28, 1992.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Section affected by two or more acts at the same session of the legislature, see Government Code §

9605.
Former § 5600.2 was amended and renumbered § 5751.2 by Stats.1991, c. 611 (A.B.1491), § 37, eff.

Oct. 7, 1991, and amended and renumbered § 5603 by Stats.1991, c. 612 (S.B.1112), § 2.
Former § 5600.2, added by Stats.1979, c. 996, p. 3393, § 5, amended by Stats.1981, c. 412, p.1606, § 5,

relating to professional licensure, was repealed by its own terms on Jan. l, 1984.

Research References

Code Of Regulations References

Community services and supports, outreach and engagement, see 9 Cal. Code of Regs. § 3640.
Full service partnership service category, see 9 Cal. Code of Regs. § 3620.
Mental health services act, definitions, outreach and engagement service category, see 9 Cal. Code



of Regs. § 3200.240.
Mental Health Services Act Housing Program Service Category, see 9 Cal. Code of Regs. §

3200.225.
1998 Main Volume

§ 5600.3. Mental health account funds; populations targeted for use 

     •     Historical Notes     •     Research References

To the extent resources are available, the primary goal of the use of funds deposited in the mental health
account of the local health and welfare trust fund should be to serve the target populations identified in the
following categories, which shall not be construed as establishing an order of priority:

(a)(1) Seriously emotionally disturbed children or adolescents.

(2) For the purposes of this part, "seriously emotionally disturbed children or adolescents" means minors under
the age of 18 years who have a mental disorder as identified in the most recent edition of the Diagnostic and
Statistical Manual of Mental Disorders, other than a primary substance use disorder or developmental disorder,
which results in behavior inappropriate to the child's age according to expected developmental norms.
Members of this target population shall meet one or more of the following criteria:

(A) As a result of the mental disorder, the child has substantial impairment in at least two of the following
areas: self-care, school functioning, family relationships, or ability to function in the community; and either of
the following occur:

(i) The child is at risk of removal from home or has already been removed from the home.

(ii) The mental disorder and impairments have been present for more than six months or are likely to continue
for more than one year without treatment.

(B) The child displays one of the following: psychotic features, risk of suicide or risk of violence due to a
mental disorder.

(C) The child meets special education eligibility requirements under Chapter 26.5 (commencing with Section
7570) of Division 7 of Title 1 of the Government Code.

(b)(1) Adults and older adults who have a serious mental disorder.

(2) For the purposes of this part, "serious mental disorder" means a mental disorder which is severe in degree
and persistent in duration, which may cause behavioral functioning which interferes substantially with the
primary activities of daily living, and which may result in an inability to maintain stable adjustment and
independent functioning without treatment, support, and rehabilitation for a long or indefinite period of time.
Serious mental disorders include, but are not limited to, schizophrenia, as well as major affective disorders or
other severely disabling mental disorders.  This section shall not be construed to exclude persons with a serious
mental disorder and a diagnosis of substance abuse, developmental disability, or other physical or mental
disorder.

(3) Members of this target population shall meet all of the following criteria:

(A) The person has a mental disorder as identified in the most recent edition of the Diagnostic and Statistical
Manual of Mental Disorders, other than a substance use disorder or developmental disorder or acquired
traumatic brain injury pursuant to subdivision (a) of Section 4354 unless that person also has a serious mental
disorder as defined in paragraph (2).

(B)(i) As a result of the mental disorder, the person has substantial functional impairments or symptoms, or a
psychiatric history demonstrating that without treatment there is an imminent risk of decompensation to having



substantial impairments or symptoms.

(ii) For the purposes of this part, "functional impairment" means being substantially impaired as the result of a
mental disorder in independent living, social relationships, vocational skills, or physical condition.

(C) As a result of a mental functional impairment and circumstances, the person is likely to become so disabled
as to require public assistance, services, or entitlements.

(4) For the purpose of organizing outreach and treatment options, to the extent resources are available, this
target population includes, but is not limited to, persons who are any of the following:

(A) Homeless persons who are mentally ill.

(B) Persons evaluated by appropriately licensed persons as requiring care in acute treatment facilities including
state hospitals, acute inpatient facilities, institutes for mental disease, and crisis residential programs.

(C) Persons arrested or convicted of crimes.

(D) Persons who require acute treatment as a result of a first episode of mental illness with psychotic features.

(5) California veterans in need of mental health services and who meet the existing eligibility requirements of
this section, shall be provided services to the extent resources are available.  Veterans who may be eligible for
mental health services through the United States Department of Veterans Affairs should be advised of these
services by the county.

(A) No eligible veteran shall be denied county mental health services based solely on his or her status as a
veteran.

(B) Counties shall refer a veteran to the county veterans service officer, if any, to determine the veteran's
eligibility for, and the availability of, mental health services provided by the United States Department of
Veterans Affairs or other federal health care provider.

(C) Counties should consider contracting with community-based veterans' services agencies, where possible, to
provide high-quality, veteran specific mental health services.

(c) Adults or older adults who require or are at risk of requiring acute psychiatric inpatient care, residential
treatment, or outpatient crisis intervention because of a mental disorder with symptoms of psychosis,
suicidality, or violence.

(d) Persons who need brief treatment as a result of a natural disaster or severe local emergency.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 68, eff. June 30, 1991.  Amended by Stats.1991, c. 611 (A.B.1491), §
38, eff. Oct. 7, 1991; Stats.1992, c. 1374 (A.B.14), § 16, eff. Oct. 28, 1992; Stats.2005, c. 221 (A.B.599), § 1;
Stats.2006, c. 618 (A.B.2844), § 2.)

Historical Notes

Historical And Statutory Notes

2005 Legislation
Section 2 of Stats.2005, c. 221 (A.B.599), provides:
"SEC. 2. If the Commission on State Mandates determines that this act contains costs mandated by

the state, reimbursement to local agencies and school districts for those costs shall be made
pursuant to Part 7 (commencing with Section 17500) of Division 4 of Title 2 of the Government
Code."

2006 Legislation



Sections 1 and 3 of Stats.2006, c. 618 (A.B.2844), provide:
"SECTION 1. This act shall be known and may be cited as the California Veterans Mental Health

Services Act of 2006."
"SEC. 3. If the Commission on State Mandates determines that this act contains costs mandated by

the state, reimbursement to local agencies and school districts for those costs shall be made
pursuant to Part 7 (commencing with Section 17500) of Division 4 of Title 2 of the Government
Code."

1998 Main Volume
Former § 5600.3, added by Stats.1979, c. 557, p. 1766, § 3, required a report to the legislature by March

31, 1980 on the effectiveness of primary prevention and early intervention services in mental health
programs. See Welfare and Institutions Code § 5475 et seq.

Research References

Cross References

Adult and older adult mental health, services, funding, and distribution of funds, see Welfare and
Institutions Code § 5813.5.

Definition of children with severe mental illness, see Welfare and Institutions Code § 5878.2.
Mental health evaluations, recommendations, and dispositional procedures for minors, see Welfare

and Institutions Code § 710 et seq.
Mental health prevention and early intervention programs, generally, see Welfare and Institutions

Code § 5840.
Veterans convicted of a criminal offense, treatment and services for post-traumatic stress disorder,

substance abuse, or psychological problems stemming from military service, see Penal Code §
1170.9.

Code Of Regulations References

Community services and supports, outreach and engagement, see 9 Cal. Code of Regs. § 3640.
Full service partnership service category, see 9 Cal. Code of Regs. § 3620.
Mental health services act housing program service category, see 9 Cal. Code of Regs. § 3200.225.

§ 5600.3. Mental health account funds; populations targeted for use 

     •     Historical Notes     •     Research References

To the extent resources are available, the primary goal of the use of funds deposited in the mental health
account of the local health and welfare trust fund should be to serve the target populations identified in the
following categories, which shall not be construed as establishing an order of priority:

(a)(1) Seriously emotionally disturbed children or adolescents.

(2) For the purposes of this part, "seriously emotionally disturbed children or adolescents" means minors under
the age of 18 years who have a mental disorder as identified in the most recent edition of the Diagnostic and
Statistical Manual of Mental Disorders, other than a primary substance use disorder or developmental disorder,
which results in behavior inappropriate to the child's age according to expected developmental norms.
Members of this target population shall meet one or more of the following criteria:

(A) As a result of the mental disorder, the child has substantial impairment in at least two of the following
areas: self-care, school functioning, family relationships, or ability to function in the community; and either of
the following occur:



(i) The child is at risk of removal from home or has already been removed from the home.

(ii) The mental disorder and impairments have been present for more than six months or are likely to continue
for more than one year without treatment.

(B) The child displays one of the following: psychotic features, risk of suicide or risk of violence due to a
mental disorder.

(C) The child meets special education eligibility requirements under Chapter 26.5 (commencing with Section
7570) of Division 7 of Title 1 of the Government Code.

(b)(1) Adults and older adults who have a serious mental disorder.

(2) For the purposes of this part, "serious mental disorder" means a mental disorder that is severe in degree and
persistent in duration, which may cause behavioral functioning which interferes substantially with the primary
activities of daily living, and which may result in an inability to maintain stable adjustment and independent
functioning without treatment, support, and rehabilitation for a long or indefinite period of time.  Serious mental
disorders include, but are not limited to, schizophrenia, bipolar disorder, post-traumatic stress disorder, as well
as major affective disorders or other severely disabling mental disorders.  This section shall not be construed to
exclude persons with a serious mental disorder and a diagnosis of substance abuse, developmental disability, or
other physical or mental disorder.

(3) Members of this target population shall meet all of the following criteria:

(A) The person has a mental disorder as identified in the most recent edition of the Diagnostic and Statistical
Manual of Mental Disorders, other than a substance use disorder or developmental disorder or acquired
traumatic brain injury pursuant to subdivision (a) of Section 4354 unless that person also has a serious mental
disorder as defined in paragraph (2).

(B)(i) As a result of the mental disorder, the person has substantial functional impairments or symptoms, or a
psychiatric history demonstrating that without treatment there is an imminent risk of decompensation to having
substantial impairments or symptoms.

(ii) For the purposes of this part, "functional impairment" means being substantially impaired as the result of a
mental disorder in independent living, social relationships, vocational skills, or physical condition.

(C) As a result of a mental functional impairment and circumstances, the person is likely to become so disabled
as to require public assistance, services, or entitlements.

(4) For the purpose of organizing outreach and treatment options, to the extent resources are available, this
target population includes, but is not limited to, persons who are any of the following:

(A) Homeless persons who are mentally ill.

(B) Persons evaluated by appropriately licensed persons as requiring care in acute treatment facilities including
state hospitals, acute inpatient facilities, institutes for mental disease, and crisis residential programs.

(C) Persons arrested or convicted of crimes.

(D) Persons who require acute treatment as a result of a first episode of mental illness with psychotic features.

(5) California veterans in need of mental health services and who meet the existing eligibility requirements of
this section, shall be provided services to the extent services are available to other adults pursuant to this
section.  Veterans who may be eligible for mental health services through the United States Department of
Veterans Affairs should be advised of these services by the county and assisted in linking to those services.

(A) No eligible veteran shall be denied county mental health services based solely on his or her status as a
veteran.



(B) Counties shall refer a veteran to the county veterans service officer, if any, to determine the veteran's
eligibility for, and the availability of, mental health services provided by the United States Department of
Veterans Affairs or other federal health care provider.

(C) Counties should consider contracting with community-based veterans' services agencies, where possible, to
provide high-quality, veteran specific mental health services.

(c) Adults or older adults who require or are at risk of requiring acute psychiatric inpatient care, residential
treatment, or outpatient crisis intervention because of a mental disorder with symptoms of psychosis,
suicidality, or violence.

(d) Persons who need brief treatment as a result of a natural disaster or severe local emergency.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 68, eff. June 30, 1991.  Amended by Stats.1991, c. 611 (A.B.1491), §
38, eff. Oct. 7, 1991; Stats.1992, c. 1374 (A.B.14), § 16, eff. Oct. 28, 1992; Stats.2005, c. 221 (A.B.599), § 1;
Stats.2006, c. 618 (A.B.2844), § 2; Stats.2008, c. 591 (A.B.3083), § 1.)

Historical Notes

Historical And Statutory Notes

2005 Legislation
Section 2 of Stats.2005, c. 221 (A.B.599), provides:
"SEC. 2. If the Commission on State Mandates determines that this act contains costs mandated by

the state, reimbursement to local agencies and school districts for those costs shall be made
pursuant to Part 7 (commencing with Section 17500) of Division 4 of Title 2 of the Government
Code."

2006 Legislation
Sections 1 and 3 of Stats.2006, c. 618 (A.B.2844), provide:
"SECTION 1. This act shall be known and may be cited as the California Veterans Mental Health

Services Act of 2006."
"SEC. 3. If the Commission on State Mandates determines that this act contains costs mandated by

the state, reimbursement to local agencies and school districts for those costs shall be made
pursuant to Part 7 (commencing with Section 17500) of Division 4 of Title 2 of the Government
Code."

2008 Legislation
Section 6 of Stats.2008, c. 591 (A.B.3083), provides:
"SEC. 6. If the Commission on State Mandates determines that this act contains costs mandated by the

state, reimbursement to local agencies and school districts for those costs shall be made pursuant to
Part 7 (commencing with Section 17500) of Division 4 of Title 2 of the Government Code."

1998 Main Volume
Former § 5600.3, added by Stats.1979, c. 557, p. 1766, § 3, required a report to the legislature by March

31, 1980 on the effectiveness of primary prevention and early intervention services in mental health
programs. See Welfare and Institutions Code § 5475 et seq.

Research References

Cross References

Adult and older adult mental health, services, funding, and distribution of funds, see Welfare and
Institutions Code § 5813.5.

Definition of children with severe mental illness, see Welfare and Institutions Code § 5878.2.



Mental health evaluations, recommendations, and dispositional procedures for minors, see Welfare
and Institutions Code § 710 et seq.

Mental health prevention and early intervention programs, generally, see Welfare and Institutions
Code § 5840.

Veterans convicted of a criminal offense, treatment and services for post-traumatic stress disorder,
substance abuse, or psychological problems stemming from military service, see Penal Code §
1170.9.

Code Of Regulations References

Community services and supports, outreach and engagement, see 9 Cal. Code of Regs. § 3640.
Full service partnership service category, see 9 Cal. Code of Regs. § 3620.
Mental Health Services Act Housing Program Service Category, see 9 Cal. Code of Regs. §

3200.225.

§ 5600.33. Adults with mental illnesses in drug treatment programs; eligibility for county mental health
programs 

     •     Historical Notes

Section operative if Initiative Measure (Prop. 5) is approved at the November 4, 2008
election; see Preface for election results (for electronic publications, see Refs & Annos).

For purposes of subdivision (b) of Section 5600.3, adults with a serious mental disorder shall include adults
who are in drug treatment programs pursuant to the provisions of Sections 1210.01 to 1210.05, inclusive, and
Sections 1210.1 and 1210.2, of the Penal Code, and who have been diagnosed with a mental illness coincident
with a diagnosis of substance abuse or addiction, and who meet the requirements of paragraphs (2) and (3) of
subdivision (b) of Section 5600.3.  Such adults shall be considered to have a severe mental illness and shall be
eligible for services pursuant to Section 5813.5, utilizing funds in accordance with paragraph (5) of subdivision
(a) of Section 5892.  Furthermore, each update of a county's plan pursuant to Section 5847 shall include
provisions documenting the county's efforts to serve qualifying adults in drug treatment programs pursuant to
Sections 1210.01 to 1210.05, inclusive, and Sections 1210.1 and 1210.2, of the Penal Code, and who have been
diagnosed with a mental illness coincident with a diagnosis of substance abuse or addiction.  However, nothing
in this section shall be construed to require payment for mental health services for parolees from the Mental
Health Services Fund.

CREDIT(S)
(Added by Initiative Measure (Prop. 5, § 50.1, operative if approved at the November 4, 2008 election).)

Historical Notes

Historical And Statutory Notes

2008 Legislation
For title, findings and declarations, purpose and intent, operative effect, amendment, education funding

guarantee, conflicting ballot measure, and severability provisions relating to Initiative Measure
(Prop. 5), see Historical and Statutory Notes under Government Code § 12838.

§ 5600.35. Statewide access to services 

     •     Historical Notes



(a) Services should be encouraged in every geographic area to the extent resources are available for clients in
the target population categories described in Section 5600.3.

(b) Services to the target populations should be planned and delivered so as to ensure statewide access by
members of the target populations, including all ethnic groups in the state.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 69, eff. June 30, 1991.)

Contingency

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see
Historical and Statutory Notes under Welfare and Institutions Code § 5600.

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Section 209 of Stats.1991, c. 89, describing conditions under which the provisions of that chapter are

inoperative, is set out in the Historical and Statutory Notes under Welfare and Institutions Code §
5600.

§ 5600.4. Treatment options 

     •     Historical Notes

Community mental health services should be organized to provide an array of treatment options in the
following areas, to the extent resources are available:

(a) Precrisis and Crisis Services.  Immediate response to individuals in precrisis and crisis and to members of
the individual's support system, on a 24-hour, seven-day-a-week basis.  Crisis services may be provided offsite
through mobile services.  The focus of precrisis services is to offer ideas and strategies to improve the person's
situation, and help access what is needed to avoid crisis.  The focus of crisis services is stabilization and crisis
resolution, assessment of precipitating and attending factors, and recommendations for meeting identified
needs.

(b) Comprehensive Evaluation and Assessment.  Includes, but is not limited to, evaluation and assessment of
physical and mental health, income support, housing, vocational training and employment, and social support
services needs.  Evaluation and assessment may be provided offsite through mobile services.

(c) Individual Service Plan.  Identification of the short- and long-term service needs of the individual,
advocating for, and coordinating the provision of these services.  The development of the plan should include
the participation of the client, family members, friends, and providers of services to the client, as appropriate.

(d) Medication Education and Management.  Includes, but is not limited to, evaluation of the need for
administration of, and education about, the risks and benefits associated with medication.  Clients should be
provided this information prior to the administration of medications pursuant to state law.  To the extent
practicable, families and caregivers should also be informed about medications.

(e) Case Management.  Client-specific services that assist clients in gaining access to needed medical, social,
educational, and other services.  Case management may be provided offsite through mobile services.

(f) Twenty-four Hour Treatment Services.  Treatment provided in any of the following: an acute psychiatric



hospital, an acute psychiatric unit of a general hospital, a psychiatric health facility, an institute for mental
disease, a community treatment facility, or community residential treatment programs, including crisis,
transitional and long-term programs.

(g) Rehabilitation and Support Services.  Treatment and rehabilitation services designed to stabilize symptoms,
and to develop, improve, and maintain the skills and supports necessary to live in the community.  These
services may be provided through various modes of services, including, but not limited to, individual and group
counseling, day treatment programs, collateral contacts with friends and family, and peer counseling programs.
These services may be provided offsite through mobile services.

(h) Vocational Rehabilitation.  Services which provide a range of vocational services to assist individuals to
prepare for, obtain, and maintain employment.

(i) Residential Services.  Room and board and 24-hour care and supervision.

(j) Services for Homeless Persons.  Services designed to assist mentally ill persons who are homeless, or at risk
of being homeless, to secure housing and financial resources.

(k) Group Services.  Services to two or more clients at the same time.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 71, eff. June 30, 1991.  Amended by Stats.1991, c. 611 (A.B.1491), §
39, eff. Oct. 7, 1991; Stats.1992, c. 1374 (A.B.14), § 17, eff. Oct. 28, 1992; Stats.1993, c. 1245 (S.B.282),§ 9,
eff. Oct. 11, 1993.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Sections 1 and 10 of Stats.1993, c. 1245 (S.B.282), provide:
"Section 1. It is the intent of the Legislature in enacting this act to provide in this state an alternative to

out-of-state or acute placement and state hospitalization for seriously emotionally disturbed children
and adolescents needing a greater level of care than can be provided in a group home but in a less
restrictive and more community-based facility than a state or acute institution."

"Sec. 10.(a) The Director of Mental Health shall immediately initiate the necessary state medicaid plan
amendment authorizing federal funds pursuant to Title XIX of the federal Social Security Act (42
U.S.C. 1396 et seq.) for mental health treatment in a community treatment facility.

"(b) The Director of Social Services shall immediately initiate the necessary state plan amendments
authorizing federal funds pursuant to Title IV of the federal Social Security Act (42 U.S.C. 601 et
seq.) for residential care in a community treatment facility.

"(c) Placement of foster children in community treatment facilities shall be contingent upon approval by
the United States Department of Health and Human Services of amendments to the state plan for
administering Part E (commencing with Section 670) of Subchapter IV of Chapter 7 of Title 42 of
the United States Code to permit federal financial participation in the Aid to Families with
Dependent Children-Foster Care (AFDC-FC) payment on behalf of a child placed in a community
treatment facility as defined in paragraph (8) of subdivision (a) of Section 1502 of the Health and
Safety Code.

"(d) To the extent that federal funds provided for pursuant to Title XIX of the federal Social Security
Act (42 U.S.C. Sec. 1396 et seq.) may be used to support children in community treatment facilities,
the Director of Health Services and the Director of Mental Health, with the advice of the counties,
providers, and other interested parties, shall review the program requirements, hospitalization costs,
and other pertinent information to determine ratesetting methodology.  The Director of Mental
Health and the Director of Health Services shall propose a ratesetting method to the appropriate



policy and fiscal committees of the Legislature by June 30, 1994.
"(e) To the extent that state foster care funds may be used to support children in community treatment

facilities, the Director of Social Services, with the advice of the counties, providers, and other
interested parties, shall review the program requirements, housing needs, and other pertinent
information to determine ratesetting methodology.  The Director of Social Services shall propose a
ratesetting method for board and care to the appropriate policy and fiscal committees of the
Legislature by June 30, 1994."

Former § 5600.4, added by Stats.1979, c. 557, § 4, providing guiding principles for community mental
health programs, was repealed by Stats.1991, c. 89 (A.B.1288), § 70, eff. June 30, 1991.

§ 5600.5. Children and youth in target population; minimum array of services 

     •     Historical Notes

The minimum array of services for children and youth meeting the target population criteria established in
subdivision (a) of Section 5600.3 should include the following modes of service in every geographical area, to
the extent resources are available:

(a) Precrisis and crisis services.

(b) Assessment.

(c) Medication education and management.

(d) Case management.

(e) Twenty-four-hour treatment services.

(f) Rehabilitation and support services designed to alleviate symptoms and foster development of age
appropriate cognitive, emotional, and behavioral skills necessary for maturation.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 73, eff. June 30, 1991.  Amended by Stats.1991, c. 611 (A.B.1491), §
40, eff. Oct. 7, 1991; Stats.1992, c. 1374 (A.B.14), § 18, eff. Oct. 28, 1992.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5600.5, added by Stats.1983, c. 1259, § 5, was renumbered § 5600.7 and amended by

Stats.1984, c. 1327, § 3, eff. Sept. 25, 1984.
Former § 5600.5, added by Stats.1979, c. 557, § 6, amended by Stats.1984, c. 1327, § 4, relating to

guidelines and standards for county services, was repealed by Stats.1991, c. 89 (A.B.1288), § 72, eff.
June 30, 1991.

§ 5600.6. Adults in target population; minimum array of services 

     •     Historical Notes

The minimum array of services for adults meeting the target population criteria established in subdivision (b) of
Section 5600.3 should include the following modes of service in every geographical area, to the extent
resources are available:



(a) Precrisis and crisis services.

(b) Assessment.

(c) Medication education and management.

(d) Case management.

(e) Twenty-four-hour treatment services.

(f) Rehabilitation and support services.

(g) Vocational services.

(h) Residential services.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 75, eff. June 30, 1991.)

Contingency

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see
Historical and Statutory Notes under Welfare and Institutions Code § 5600.

For conditions rendering the provisions of Stats.1991, c. 89 (A.B.1288), inoperative
"in the event of a determination by the Commission on State Mandates . . . or a final

judicial determination . . . that any provision of this act is a state-mandated local
program requiring state reimbursement to a local agency or school district within the

meaning of Section 6 of Article XIII B of the California Constitution", see Stats.1991, c.
89 (A.B.1288), § 209, as amended by Stats.1993, c. 728 (A.B.1728), § 6.

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Section 209 of Stats.1991, c. 89, describing conditions under which the provisions of that chapter are

inoperative, is set out in the Historical and Statutory Notes under Welfare and Institutions Code §
5600.

Former § 5600.6, added by Stats.1979, c. 557, § 6, amended by Stats.1984, c. 1327, § 5, relating to local
mental health programs failing to meet minimal standards, was repealed by Stats.1991, c. 89
(A.B.1288), § 74, eff. June 30, 1991.

§ 5600.7. Older adults in target population; minimum array of services 

     •     Historical Notes

The minimum array of services for older adults meeting the target population criteria established in subdivision
(b) of Section 5600.3 should include the following modes of service in every geographical area, to the extent
resources are available:

(a) Precrisis and crisis services, including mobile services.

(b) Assessment, including mobile services.



(c) Medication education and management.

(d) Case management, including mobile services.

(e) Twenty-four-hour treatment services.

(f) Residential services.

(g) Rehabilitation and support services, including mobile services.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 77, eff. June 30, 1991.  Amended by Stats.1991, c. 611 (A.B.1491), §
41, eff. Oct. 7, 1991.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5600.7, added as § 5600.5 by Stats.1983, c. 1259, § 5, renumbered § 5600.7 and amended by

Stats.1984, c. 1327, § 3, relating to availability of information about treatment of mental or nervous
disorders, was repealed by Stats.1991, c. 89 (A.B.1288), § 76, eff. June 30, 1991.

§ 5600.8. Allocation of funds 

     •     Historical Notes

(a) The department may allocate the funds appropriated in Schedule (2) of Item 4440-101-0001 of the annual
Budget Act, to county mental health programs that meet programmatic goals and model adult system of care
programs to the satisfaction of the department.  The department shall audit and monitor the use of these funds to
ensure they are used solely in support of Adult System of Care programming.  If county programs receiving
adult system of care funding do not comply with program and audit requirements determined by the department,
funding shall be redistributed to other counties to implement, expand, or model adult systems of care.

(b) The department may allocate the funds appropriated in Schedule (3)  of Item 4440-101-0001 of the annual
Budget Act, to county mental health programs for Children's System of Care programming.  These funds shall
be utilized by counties only in support of a mental health system serving seriously emotionally disturbed
children, in accordance with the principles and program requirements associated with the system of care model,
as set forth in Part 4 (commencing with Section 5850).  The department shall audit and monitor the use of these
funds to ensure they are used solely in support of the Children's System of Care program.  If county programs
receiving children's system of care funding do not comply with program and audit requirements determined by
the department, funds shall be redistributed to other counties to implement, expand, or model children's system
of care programming.

CREDIT(S)
(Added by Stats.2000, c. 93 (A.B.2877), § 50, eff. July 7, 2000.  Amended by Stats.2002, c. 1161 (A.B.442), §
35, eff. Sept. 30, 2002.)

Historical Notes

Historical And Statutory Notes

2000 Legislation
Section 4 of Stats.2000, c. 93 (A.B.2877), provides:



"The Legislature finds and declares as follows:
"(a) Crimes against persons with substantial disabilities remain largely invisible and unapprised.  Crimes

against the disabled are frequently not reported to law enforcement and, when reported, may not be
prosecuted.  Furthermore, many of these victims are not aware of services provided by the program
administered by the State Board of Control pursuant to Article 1 (commencing with Section 13959)
of Chapter 5 of Part 4 of Division 3 of Title 2 of the Government Code.

"(b) Under its existing authority, the State Department of Mental Health has initiated a program to
prevent crime against disabled persons, increase the reporting of crime committed against disabled
persons, assist law enforcement agencies in effectively investigating and prosecuting crimes
committed against disabled persons, and make disabled victims aware of services available to them."

2002 Legislation
Legislative findings and declarations, and appropriations relating to Stats.2002, c. 1161 (A.B.442), see

Historical and Statutory Notes under Business and Professions Code § 4426.
For Governor's signing message regarding Stats.2002, c. 1161 (A.B.442), see Historical and Statutory

Notes under Welfare and Institutions Code § 4094.2.

§ 5600.9. Planning and delivery of services 

     •     Historical Notes

(a) Services to the target populations described in Section 5600.3 should be planned and delivered to the extent
practicable so that persons in all ethnic groups are served with programs that meet their cultural needs.

(b) Services in rural areas should be developed in flexible ways, and may be designed to meet the needs of the
indigent and uninsured who are in need of public mental health services because other private services are not
available.

(c) To the extent permitted by law, counties should maximize all available funds for the provision of services to
the target populations.  Counties are expressly encouraged to develop interagency programs and to blend
services and funds for individuals with multiple problems, such as those with mental illness and substance
abuse, and children, who are served by multiple agencies.  State departments are directed to assist counties in
the development of mechanisms to blend funds and to seek any necessary waivers which may be appropriate.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 79, eff. June 30, 1991.  Amended by Stats.1991, c. 611 (A.B.1491), §
42, eff. Oct. 7, 1991.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5600.9, added as § 5600.1 by Stats.1971, c. 1162, § 5, renumbered § 5600.9 and amended by

Stats.1979, c. 557, § 2, amended by Stats.1987, c. 884, § 1, establishing a preference for the use of
local public and private facilities, was repealed by Stats.1991, c. 89 (A.B.1288), § 78, eff. June 30,
1991.

1998 Main Volume

§ 5601. Definitions 

     •     Historical Notes     •     Research References



As used in this part:

(a) "Governing body" means the county board of supervisors or boards of supervisors in the case of counties
acting jointly; and in the case of a city, the city council or city councils acting jointly.

(b) "Conference" means the California Conference of Local Mental Health Directors as established under
Section 5757.

(c) Unless the context requires otherwise, "to the extent resources are available" means to the extent that funds
deposited in the mental health account of the local health and welfare fund are available to an entity qualified to
use those funds.

(d) "Part 1" refers to the Lanterman-Petris-Short Act (Part 1 (commencing with Section 5000)).

(e) "Director of Mental Health" or "director" means the Director of the State Department of Mental Health.

(f) "Institution" includes a general acute care hospital, a state hospital, a psychiatric hospital, a psychiatric
health facility, a skilled nursing facility, including an institution for mental disease as described in Chapter 1
(commencing with Section 5900) of Part 5, an intermediate care facility, a community care facility or other
residential treatment facility, or a juvenile or criminal justice institution.

(g) "Mental health service" means any service directed toward early intervention in, or alleviation or prevention
of, mental disorder, including, but not limited to, diagnosis, evaluation, treatment, personal care, day care,
respite care, special living arrangements, community skill training, sheltered employment, socialization, case
management, transportation, information, referral, consultation, and community services.

CREDIT(S)
(Added by Stats.1968, c. 989, p. 1912, § 2, operative July 1, 1969.  Amended by Stats.1971, c. 1593, p. 3345, §
383, operative July 1, 1973; Stats.1977, c. 1252, p. 4582, § 586, operative July 1, 1978; Stats.1979, c. 557, p.
1767, § 7; Stats.1984, c. 1327, § 6, eff. Sept. 25, 1984; Stats.1991, c. 89 (A.B.1288), § 80, eff. June 30, 1991.)

Contingency

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see
Historical and Statutory Notes under Welfare and Institutions Code § 5600.

For conditions rendering the provisions of Stats.1991, c. 89 (A.B.1288), inoperative
"in the event of a determination by the Commission on State Mandates . . . or a final

judicial determination . . . that any provision of this act is a state-mandated local
program requiring state reimbursement to a local agency or school district within the

meaning of Section 6 of Article XIII B of the California Constitution", see Stats.1991, c.
89 (A.B.1288), § 209, as amended by Stats.1993, c. 728 (A.B.1728), § 6.

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Section 209 of Stats.1991, c. 89, describing conditions under which the provisions of that chapter are

inoperative, is set out in the Historical and Statutory Notes under Welfare and Institutions Code §
5600.

Former § 5601, added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969, relating to the same
subject matter was repealed by Stats.1968, c. 989, p. 1912, § 1, operative July 1, 1969.

Former § 5601, added by Stats.1965, c. 391, p. 1670, § 5, repealed by Stats.1967, c. 1667, p. 4107, §
36.5, operative July 1, 1969, related to the punishment for contriving to have person adjudged



mentally deficient improperly.  See Welfare and Institutions Code § 6511.
Former § 5601, added by Stats.1949, c. 1457, p. 2540, § 1, which related to the petition concerning a

mentally abnormal sex offender, was repealed by Stats.1965, c. 391, p. 1630, § 3.
Derivation:  Former § 5601, added by Stats.1967, c. 1667, p. 4099, § 36.
Section 9001, added by Stats.1957, c. 1989, p. 3535, § 1.

Research References

Law Review And Journal Commentaries

Allocation of financial responsibility toward the mentally irresponsible person. (1966) 39
S.Cal.L.Rev. 574.

Collateral References:

 Am Jur 2d Hospitals and Asylums §§2, 3, Incompetent Persons §31.

§ 5602. Establishment of community mental health service; provision of services 

     •     Historical Notes

The board of supervisors of every county, or the boards of supervisors of counties acting under the joint powers
provisions of Article 1 (commencing with Section 6500) of Chapter 5 of Division 7 of Title 1 of the
Government Code shall establish a community mental health service to cover the entire area of the county or
counties.    Services of the State Department of Mental Health shall be provided to the county, or counties
acting jointly, or, if both parties agree, the state facilities may, in whole or in part, be leased, rented or sold to
the county or counties for county operation, subject to terms and conditions approved by the Director of
General Services.

CREDIT(S)
(Added by Stats.1968, c. 989, p. 1913, § 2, operative July 1, 1969.  Amended by Stats.1970, c. 1627, p. 3450, §
26.2; Stats.1971, c. 1593, p. 3345, § 384; Stats.1971, c. 1162, p. 2222, § 6; Stats.1973, c. 142, p. 419, § 73, eff.
June 30, 1973, operative July 1, 1973; Stats.1977, c. 1252, p. 4582, § 587, operative July 1, 1978; Stats.1984, c.
1327, § 7, eff. Sept. 25, 1984; Stats.1991, c. 89 (A.B.1288), § 81, eff. June 30, 1991.)

Contingency

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see
Historical and Statutory Notes under Welfare and Institutions Code § 5600.

For conditions rendering the provisions of Stats.1991, c. 89 (A.B.1288), inoperative
"in the event of a determination by the Commission on State Mandates . . . or a final

judicial determination . . . that any provision of this act is a state-mandated local
program requiring state reimbursement to a local agency or school district within the

meaning of Section 6 of Article XIII B of the California Constitution", see Stats.1991, c.
89 (A.B.1288), § 209, as amended by Stats.1993, c. 728 (A.B.1728), § 6.

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Subordination of amendment by Stats.1971, c. 1593, p. 3345, to other 1971 legislation affecting this



section, see Historical Note under Welfare and Institutions Code § 5355.
Section 209 of Stats.1991, c. 89, describing conditions under which the provisions of that chapter are

inoperative, is set out in the Historical and Statutory Notes under Welfare and Institutions Code §
5600.

Former § 5602, added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969, relating to the same
subject matter, was repealed by Stats.1968, c. 989, p. 1912, § 1, operative July 1, 1969.

Former § 5602, added by Stats.1965, c. 391, p. 1670, § 5, relating to juvenile court proceedings, was
repealed by Stats.1967, c. 1667, p. 4107, § 36.5, operative July 1, 1969.  See Welfare and
Institutions Code § 6512.

Former § 5602, added by Stats.1949, c. 1457, p. 2540, § 1, amended by Stats.1963, c. 2136, p. 4446, § 3,
which related to hearing, notice, and counsel, in proceedings involving mentally abnormal sex
offenders, was repealed by Stats.1965, c. 391, p. 1670, § 3.  See Welfare and Institutions Code §
6314.

Derivation: Former §§ 5602 to 5604, added by Stats.1967, c. 1667, p. 4099, § 36.
Former §§ 9002 to 9004, added by Stats.1957, c. 1989, p. 3935, § 1.

Collateral References:

 Am Jur 2d Hospitals and Asylums §3, Incompetent Persons §31.

§ 5604. Mental health board 

     •     Historical Notes     •     Research References

(a)(1) Each community mental health service shall have a mental health board consisting of 10 to 15 members,
depending on the preference of the county, appointed by the governing body, except that boards in counties
with a population of less than 80,000 may have a minimum of five members.  One member of the board shall be
a member of the local governing body.  Any county with more than five supervisors shall have at least the same
number of members as the size of its board of supervisors.  Nothing in this section shall be construed to limit
the ability of the governing body to increase the number of members above 15.  Local mental health boards may
recommend appointees to the county supervisors.  Counties are encouraged to appoint individuals who have
experience and knowledge of the mental health system.  The board membership should reflect the ethnic
diversity of the client population in the county.

(2) Fifty percent of the board membership shall be consumers or the parents, spouses, siblings, or adult children
of consumers, who are receiving or have received mental health services.  At least 20 percent of the total
membership shall be consumers, and at least 20 percent shall be families of consumers.

(3)(A) In counties under 80,000 population, at least one member shall be a consumer, and at least one member
shall be a parent, spouse, sibling, or adult child of a consumer, who is receiving, or has received, mental health
services.

(B) Notwithstanding subparagraph (A), a board in a county with a population under 80,000 that elects to have
the board exceed the five-member minimum permitted under paragraph (1) shall be required to comply with
paragraph (2).

(b) The term of each member of the board shall be for three years.  The governing body shall equitably stagger
the appointments so that approximately one-third of the appointments expire in each year.

(c) If two or more local agencies jointly establish a community mental health service under Article 1
(commencing with Section 6500) of Chapter 5 of Division 7 of Title 1 of the Government Code, the mental
health board for the community mental health service shall consist of an additional two members for each
additional agency, one of whom shall be a consumer or a parent, spouse, sibling, or adult child of a consumer
who has received mental health services.



(d) No member of the board or his or her spouse shall be a full-time or part-time county employee of a county
mental health service, an employee of the State Department of Mental Health, or an employee of, or a paid
member of the governing body of, a mental health contract agency.

(e) Members of the board shall abstain from voting on any issue in which the member has a financial interest as
defined in Section 87103 of the Government Code.

(f) If it is not possible to secure membership as specified from among persons who reside in the county, the
governing body may substitute representatives of the public interest in mental health who are not full-time or
part-time employees of the county mental health service, the State Department of Mental Health, or on the staff
of, or a paid member of the governing body of, a mental health contract agency.

(g) The mental health board may be established as an advisory board or a commission, depending on the
preference of the county.

CREDIT(S)
(Added by Stats.1968, c. 989, p. 1913, § 2, operative on the 61st day after final adjournment of the 1968
Regular Session.  Amended by Stats.1969, c. 722, p. 1436, § 34, eff. Aug. 8, 1969, operative July 1, 1969;
Stats.1969, c. 1120, p. 2185, § 4, operative on the 61st day after final adjournment of the 1969 Regular Session;
Stats.1970, c. 1627, p. 3451, § 27; Stats.1971, c. 1593, p. 3345, § 384.5, operative July 1, 1973; Stats.1973, c.
1212, p. 2837, § 328, operative July 1, 1974; Stats.1975, c. 1128, p. 2750, § 3; Stats.1976, c. 679, p. 1675, § 1;
Stats.1977, c. 1252, p. 4582, § 588, operative July 1, 1978; Stats.1977, c. 726, p. 2309, § 1; Stats.1978, c. 429,
p. 1456, § 210, eff. July 17, 1978, operative July 1, 1978; Stats.1978, c. 852, p. 2695, § 1; Stats.1984, c. 1327, §
9, eff. Sept. 25, 1984; Stats.1985, c. 1295, § 1; Stats.1986, c. 179, § 1; Stats.1987, c. 1004, § 2; Stats.1987, c.
1004,§ 3, operative Jan. 1, 1990; Stats.1990, c. 85 (S.B.945), § 1, eff. May 9, 1990; Stats.1991, c. 89
(A.B.1288), § 83, eff. June 30, 1991; Stats.1992, c. 1374 (A.B.14), § 20, eff. Oct. 28, 1992; Stats.1993, c. 564
(S.B.43), § 2; Stats.1995, c. 712 (S.B.227), § 1; Stats.1997, c. 484 (S.B.651), § 1, eff. Sept. 25, 1997.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Section 145 of Stats.1968, c. 1374, p. 2694, provided:
"Sections 67, 68, 69, 70, 71, 72, 74, 75, 76, 78, 79, 80, 81, 82, 83, 139, and 140 of this act shall not

become operative if Assembly Bill No. 1454 is enacted at the 1968 Regular Session of the
Legislature [Stats.1968, c. 989, p. 1912], and it is the intent of the Legislature that the provisions of
Assembly Bill No. 1454, prevail over this act.  Sections 139.5 and 140.5 shall become operative
only if Assembly Bill No. 1454 is enacted at the 1968 Regular Session of the Legislature and in such
case at the same time as Assembly Bill No. 1454 becomes operative." [Conditional amendment of
this section by § 67 failed to become operative].

Amendment of this section by § 33 of Stats.1969, c. 722, p. 1435, failed to become operative under the
provisions of § 67 of that Act.

Amendment of this section by § 2 of Stats.1969, c. 1120, p. 2184, failed to become operative under the
provisions of § 5 of that Act.

Operative date of Stats.1973, c. 1212, see Historical and Statutory Notes under Welfare and Institutions
Code § 21.

Inoperability of provisions of Stats.1973, c. 1212, p. 2880, not in conformity with federal requirements,
see Historical and Statutory Notes under Health and Safety Code § 249.

Amendment of this section by § 3.5 of Stats.1975, c. 1128, p. 2771, failed to become operative under the
provisions of § 16 of that Act.

Subordination of the amendment of this section by Stats.1977, c. 1252 to other legislation enacted
during the 1977 portion of the 1977-78 regular session and which takes effect on or before Jan. 1,



1978, see Historical and Statutory Notes under Business and Professions Code § 555.
Amendment of this section by Stats.1987, c. 1004, § 2, was repealed by its own terms on Jan. 1, 1990.
Section 209 of Stats.1991, c. 89, describing conditions under which the provisions of that chapter are

inoperative, is set out in the Historical and Statutory Notes under Welfare and Institutions Code §
5600.

Former § 5604, added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969, relating to
establishment of joint mental health services, was repealed by Stats.1968, c. 989, p. 1912, § 1,
operative July 1, 1969.  See Welfare and Institutions Code § 5602.

Former § 5604, added by Stats.1949, c. 1457, p. 2540, § 1, relating to order of commitment and
inspection of records, was repealed by Stats.1965, c. 391, p. 1630, § 3.  See Welfare and Institutions
Code § 4135.

Derivation: Former § 5605, added by Stats.1967, c. 1667, p. 4099, § 36.
Former § 9006, added by Stats.1957, c. 1989, p. 3536, § 1, amended by Stats.1959, c. 1669, p. 4052, §

1; Stats.1963, c. 167, p. 901, § 1.

Research References

Cross References

Conference of local mental health directors, see Welfare and Institutions Code § 5601.
1998 Main Volume

Collateral References:

 Am Jur 2d Hospitals and Asylums §7.

§ 5604.1. Meetings of advisory boards 

     •     Historical Notes

 Local mental health advisory boards shall be subject to the provisions of Chapter 9 (commencing with Section
54950) of Part 1 of Division 2 of Title 5 of the Government Code, relating to meetings of local agencies.

CREDIT(S)
(Formerly § 5605, added by Stats.1968, c. 989, p. 1914, § 2, operative July 1, 1969.  Renumbered § 5604.1 and
amended by Stats.1985, c. 1295, § 5; Stats.1991, c. 89 (A.B.1288), § 84, eff. June 30, 1991; Stats.1992, c. 1374
(A.B.14), § 21, eff. Oct. 28, 1992.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Section 209 of Stats.1991, c. 89, describing conditions under which the provisions of that chapter are

inoperative, is set out in the Historical and Statutory Notes under Welfare and Institutions Code §
5600.

Former § 5604.1 was renumbered § 5605 and amended by Stats.1985, c. 1295, § 2.5.
Derivation: Former § 5606, added by Stats.1967, c. 1667, p. 4099, § 36.
Former § 9006.1, added by Stats.1959, c. 968, p. 3001, § 1.

Collateral References:

 Am Jur 2d Administrative Law §229.



§ 5604.2. Powers and duties of mental health board 

     •     Historical Notes

(a) The local mental health board shall do all of the following:

(1) Review and evaluate the community's mental health needs, services, facilities, and special problems.

(2) Review any county agreements entered into pursuant to Section 5650.

(3) Advise the governing body and the local mental health director as to any aspect of the local mental health
program.

(4) Review and approve the procedures used to ensure citizen and professional involvement at all stages of the
planning process.

(5) Submit an annual report to the governing body on the needs and performance of the county's mental health
system.

(6) Review and make recommendations on applicants for the appointment of a local director of mental health
services.  The board shall be included in the selection process prior to the vote of the governing body.

(7) Review and comment on the county's performance outcome data and communicate its findings to the
California Mental Health Planning Council.

(8) Nothing in this part shall be construed to limit the ability of the governing body to transfer additional duties
or authority to a mental health board.

(b) It is the intent of the Legislature that, as part of its duties pursuant to subdivision (a), the board shall assess
the impact of the realignment of services from the state to the county, on services delivered to clients and on the
local community.

CREDIT(S)
(Formerly § 5606, added by Stats.1968, c. 989, p. 1914, § 2, operative July 1, 1969.  Amended by Stats.1978, c.
852, p. 2697, § 4; Stats.1983, c. 1207, § 1.9, eff. Sept. 30, 1938; Stats.1984, c. 1327, § 10, eff. Sept. 25, 1984.
Renumbered § 5604.2 and amended by Stats.1985, c. 1295, § 9.  Amended by Stats.1991, c. 89 (A.B.1288), §
85, eff. June 30, 1991; Stats.1991, c. 611 (A.B.1491), § 43, eff. Oct. 7, 1991; Stats.1992, c. 1374 (A.B.14), § 22,
eff. Oct. 28, 1992; Stats.1993, c. 564 (S.B.43), § 3.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Derivation: Former § 5608, added by Stats.1967, c. 1667, p. 4100, § 36.
Former § 9008, added by Stats.1957, c. 1989, p. 3536, § 1.

Collateral References:

 Am Jur 2d Administrative Law §§69 et seq.

§ 5604.3. Expenses of board members 



     •     Historical Notes

 The board of supervisors may pay from any available funds the actual and necessary expenses of the members
of the mental health board of a community mental health service incurred incident to the performance of their
official duties and functions.  The expenses may include travel, lodging, child care, and meals for the members
of an advisory board while on official business as approved by the director of the local mental health program.

CREDIT(S)
(Formerly § 5604.5, added by Stats.1973, c. 407, p. 872, § 1.  Amended by Stats.1978, c. 852, p. 2696, § 3.
Renumbered § 5604.3 and amended by Stats.1985, c. 1295, § 3.  Amended by Stats.1991, c. 89 (A.B.1288), §
86, eff. June 30, 1991; Stats.1992, c. 1374 (A.B.14), § 23, eff. Oct. 28, 1992.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Section 209 of Stats.1991, c. 89, describing conditions under which the provisions of that chapter are

inoperative, is set out in the Historical and Statutory Notes under Welfare and Institutions Code §
5600.

§ 5604.5. Bylaws 

     •     Historical Notes

 The local mental health board shall develop bylaws to be approved by the governing body which shall:

(a) Establish the specific number of members on the mental health board, consistent with subdivision (a) of
Section 5604.

(b) Ensure that the composition of the mental health board represents the demographics of the county as a
whole, to the extent feasible.

(c) Establish that a quorum be one person more than one-half of the appointed members.

(d) Establish that the chairperson of the mental health board be in consultation with the local mental health
director.

(e) Establish that there may be an executive committee of the mental health board.

CREDIT(S)
(Added by Stats.1985, c. 1295, § 4.  Amended by Stats.1991, c. 89 (A.B.1288), § 87, eff. June 30, 1991;
Stats.1992, c. 1374 (A.B.14), § 24, eff. Oct. 28, 1992.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Section 209 of Stats.1991, c. 89, describing conditions under which the provisions of that chapter are

inoperative, is set out in the Historical and Statutory Notes under Welfare and Institutions Code §
5600.

Former § 5604.5 was renumbered § 5604.3 and amended by Stats.1985, c. 1295, § 3.



§ 5607. Administration; qualifications of administrators 

     •     Historical Notes     •     Notes of Decisions

The local mental health services shall be administered by a local director of mental health services to be
appointed by the governing body.  He shall meet such standards of training and experience as the State
Department of Mental Health, by regulation, shall require.  Applicants for such positions need not be residents
of the city, county, or state, and may be employed on a full or part-time basis.  If a county is unable to secure
the services of a person who meets the standards of the State Department of Mental Health, the county may
select an alternate administrator subject to the approval of the Director of Mental Health.

CREDIT(S)
(Added by Stats.1968, c. 989, p. 1914, § 2, operative July 1, 1969.  Amended by Stats.1971, c. 1593, p. 3346, §
385, operative July 1, 1973; Stats.1977, c. 1252, p. 4583, § 589, operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5607, added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969, relating to expenses

incurred under provisions of division, was repealed by Stats.1968, c. 989, p. 1912, § 1, operative
July 1, 1969.  See Welfare and Institutions Code § 5610.

Former § 5607, added by Stats.1949, c. 1457, p. 2541, § 1, relating to prosecution of criminal charges to
final judgment, was repealed by Stats.1965, c. 391, p. 1630, § 3.

Derivation: Former § 5609, added by Stats.1967, c. 1667, p. 4100, § 36.
Former § 9009, added by Stats.1957, c. 1989, p. 3536, § 1.

Collateral References:

 Am Jur 2d Hospitals and Asylums §7.

Notes Of Decisions

Transfer of duties 1

1. Transfer of duties

A county board of supervisors may transfer the duties of the county administrative officer and the county
director of mental health services to the auditor-controller by adopting an ordinance consolidating the three
offices.Op.Atty.Gen. 04-702 (July 7, 2005), 2005 WL 1609301.

§ 5608. Powers and duties of administrator 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The local director of mental health services shall have the following powers and duties:

(a)  Serve as chief executive officer of the community mental health service responsible to the governing body
through administrative channels designated by the governing body.



 (b) Exercise general supervision over mental health services provided under this part.

 (c) Recommend to the governing body, after consultation with the advisory board, the provision of services,
establishment of facilities, contracting for services or facilities and other matters necessary or desirable in
accomplishing the purposes of this division.

 (d) Submit an annual report to the governing body reporting all activities of the program, including a financial
accounting of expenditures and a forecast of anticipated needs for the ensuing year.

 (e) Carry on studies appropriate for the discharge of his or her duties, including the control and prevention of
mental disorders.

(f) Possess authority to enter into negotiations for contracts or agreements for the purpose of providing mental
health services in the county.

CREDIT(S)
(Added by Stats.1968, c. 989, p. 1914, § 2, operative July 1, 1969.  Amended by Stats.1991, c. 89 (A.B.1288), §
92, eff. June 30, 1991.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5608, added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969, relating to powers

and duties of advisory board, was repealed by Stats.1968, c. 989, p. 1912, § 1, operative July 1,
1969.  See Welfare and Institutions Code § 5606.

Derivation: Former § 5610, added by Stats.1967, c. 1667, p. 4074, § 36.
Former § 9010, added by Stats.1957, c. 1989, p. 3536, § 1.

Research References

Code Of Regulations References

Joint regulations for handicapped children, local interagency agreement, see 2 Cal. Code of Regs. §
60030.

1998 Main Volume

Collateral References:

 Am Jur 2d Hospitals and Asylums §7.

Notes Of Decisions

Conflicts of interest 1
Transfer of duties 2

1. Conflicts of interest

A prohibited conflict of interest exists where the local mental health director is also engaged by the contract
provider of mental health services to the county. 58 Op.Atty.Gen. 670, 9-18-75.

2. Transfer of duties



A county board of supervisors may transfer the duties of the county administrative officer and the county
director of mental health services to the auditor-controller by adopting an ordinance consolidating the three
offices.Op.Atty.Gen. 04-702 (July 7, 2005), 2005 WL 1609301.

§ 5610. Data and reporting requirements; client-based information system 

     •     Historical Notes     •     Research References

(a) Each county mental health system shall comply with reporting requirements developed by the State
Department of Mental Health which shall be uniform and simplified.  The department shall review existing data
requirements to eliminate unnecessary requirements and consolidate requirements which are necessary.  These
requirements shall provide comparability between counties in reports.

(b) The department shall develop, in consultation with the Performance Outcome Committee pursuant to
Section 5611, and with the Health and Welfare Agency, uniform definitions and formats for a statewide,
nonduplicative client-based information system that includes all information necessary to meet federal mental
health grant requirements and state and federal medicaid reporting requirements, as well as any other state
requirements established by law.  The data system, including performance outcome measures reported pursuant
to Section 5613, shall be developed by July 1, 1992.

(c) Unless determined necessary by the department to comply with federal law and regulations, the data system
developed pursuant to subdivision (b) shall not be more costly than that in place during the 1990-91 fiscal year.

(d)(1) The department shall develop unique client identifiers that permit development of client-specific cost and
outcome measures and related research and analysis.

(2) The department's collection and use of client information, and the development and use of client identifiers,
shall be consistent with clients' constitutional and statutory rights to privacy and confidentiality.

(3) Data reported to the department may include name and other personal identifiers.  That information is
confidential and subject to Section 5328 and any other state and federal laws regarding confidential client
information.

(4) Personal client identifiers reported to the department shall be protected to ensure confidentiality during
transmission and storage through encryption and other appropriate means.

(5) Information reported to the department may be shared with local public mental health agencies submitting
records for the same person and that information is subject to Section 5328.

(e) All client information reported to the department pursuant to Chapter 2 (commencing with Section 4030) of
Part 1 of Division 4 and Sections 5328 to 5780, inclusive, and any other state and federal laws regarding
reporting requirements, consistent with Section 5328, shall not be used for purposes other than those purposes
expressly stated in the reporting requirements referred to in this subdivision.

(f) The department may adopt emergency regulations to implement this section in accordance with the
Administrative Procedure Act, Chapter 3.5 (commencing with Section 11340) of Part 1 of Division 3 of Title 2
of the Government Code.  The adoption of emergency regulations to implement this section that are filed with
the Office of Administrative Law within one year of the date on which the act that added this subdivision took
effect shall be deemed to be an emergency and necessary for the immediate preservation of the public peace,
health and safety, or general welfare and shall remain in effect for no more than 180 days.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 94, eff. June 30, 1991.  Amended by Stats.1991, c. 611 (A.B.1491), §
44, eff. Oct. 7, 1991; Stats.1992, c. 1374 (A.B.14), § 29, eff. Oct. 28, 1992; Stats.1998, c. 738 (S.B.2098),§ 2,
eff. Sept. 22, 1998.)



Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5610, added by Stats.1968, c. 989, § 2, derived from former § 5607, added by Stats.1967, c.

1667, § 36; former § 9007, added by Stats.1957, c. 1989, § 1, relating to expenses incurred under the
provisions of the Short-Doyle act, was repealed by Stats.1984, c. 1327, § 14, eff. Sept. 25, 1984.

Former § 5610, added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969, relating to powers
and duties of administrator, was repealed by Stats.1968, c. 989, p. 1912, § 1, operative July 1, 1969.
See Welfare and Institutions Code § 5608.

Former § 5610, added by Stats.1965, c. 391, p. 1670, § 5, derived from former § 5300, added by
Stats.1951, c. 580, p. 1743, § 1, relating to commitment of epileptics, was repealed by Stats.1967, c.
1667, p. 4107, § 36.5, operative July 1, 1969.

Research References

Code Of Regulations References

Annual MHSA revenue and expenditure report, see 9 Cal. Code of Regs. § 3510.
Client and service information system data, see 9 Cal. Code of Regs. § 3530.10.
Client/services reporting requirements, see 9 Cal. Code of Regs. § 3530.
Consumer perception semi-annual survey, see 9 Cal. Code of Regs. § 3530.40.
Full service partnership data collection requirements, see 9 Cal. Code of Regs. § 3620.10.
Full service partnership performance outcome data, see 9 Cal. Code of Regs.§ 3530.30.
Mental health services act, quarterly progress report, see 9 Cal. Code of Regs. § 3530.20.

§ 5611. Performance Outcome Committee 

     •     Historical Notes

(a) The Director of Mental Health shall establish a Performance Outcome Committee, to be comprised of
representatives from the PL 99-660 Planning Council and the California Conference of Local Mental Health
Directors.  Any costs associated with the performance of the duties of the committee shall be absorbed within
the resources of the participants.

(b) Major mental health professional organizations representing licensed clinicians may participate as members
of the committee at their own expense.

(c) The committee may seek private funding for costs associated with the performance of its duties.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 96, eff. June 30, 1991.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see Historical and Statutory

Notes under Welfare and Institutions Code § 5600.



Former § 5611, added by Stats.1968, c. 989, § 2, amended by Stats.1984, c. 1327, § 15, derived from
former § 5611, added by Stats.1967, c. 1667, p. 4100,§ 36; former § 9011, added by Stats.1957, c.
1989, p. 3537, § 1, amended by Stats.1961, c. 911, p. 2533, § 1, relating to joint agreements to
provide mental health services, was repealed by Stats.1991. c. 89 (A.B.1288), § 95, eff. June 30,
1991.

Former § 5611, added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969, relating to the same
subject matter, was repealed by Stats.1968, c. 989, p. 1912, § 1, operative July 1, 1969.

Former § 5611, added by Stats.1965, c. 391, p. 1670, § 5, derived from former § 5302, added by
Stats.1951, c. 580, p. 1743, § 1, relating to rules and laws applicable to epileptics, was repealed by
Stats.1967, c. 1667, p. 4107, § 36.5, operative July 1, 1969.

§ 5612. Evaluation of mental health services; performance measures 

     •     Historical Notes     •     Research References

(a) (1) The Performance Outcome Committee shall develop measures of performance for evaluating client
outcomes and cost effectiveness of mental health services provided pursuant to this division.  The reporting of
performance measures shall utilize the data collected by the State Department of Mental Health in the
client-specific, uniform, simplified, and consolidated data system.  The performance measures shall take into
account resources available overall, resource imbalance between counties, other services available in the
community, and county experience in developing data and evaluative information.

(2) During the 1992-93 fiscal year, the committee shall include measures of performance for evaluating client
outcomes and cost-effectiveness of mental health services provided by state hospitals.

(b) The committee should consider outcome measures in the following areas:

(1) Numbers of persons in identified target populations served.

(2) Estimated number of persons in identified target populations in need of services.

(3) Treatment plans development for members of the target population served.

(4) Treatment plan goals met.

(5) Stabilization of living arrangements.

(6) Reduction of law enforcement involvement and jail bookings.

(7) Increase in employment or education activities.

(8) Percentage of resources used to serve children and older adults.

(9) Number of patients' rights advocates and their duties.

(10) Quality assurance activities for services, including peer review and medication management.

(11) Identification of special projects, incentives, and prevention programs.

(c) Areas identified for consideration by the committee are for guidance only.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 98, eff. June 30, 1991.  Amended by Stats.1992, c. 1374 (A.B.14), §
30, eff. Oct. 28, 1992.)

Historical Notes



Historical And Statutory Notes

1998 Main Volume
Former § 5612, added by Stats.1968, c. 989, § 2, derived from former § 5612, added by Stats.1967, c.

1667, p. 4101, § 36; former § 9012, added by Stats.1957, c. 1989, p. 3537, § 1, relating to joint
agreements to provide mental health services, was repealed by Stats.1991, c. 89 (A.B.1288), § 97,
eff. June 30, 1991.

Former § 5612, added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969, relating to the same
subject matter, was repealed by Stats.1968, c. 989, p. 1912, § 1, operative July 1, 1969.

Research References

Code Of Regulations References

Annual MHSA revenue and expenditure report, see 9 Cal. Code of Regs. § 3510.

§ 5613. Performance measure reports 

     •     Historical Notes     •     Research References

(a) Counties shall annually report data on performance measures established pursuant to Section 5612 to the
local mental health advisory board and to the Director of Mental Health.

(b) The Director of Mental Health shall annually make available to the Legislature, no later than March 15, data
on county performance.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 100, eff. June 30, 1991.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see Historical and Statutory

Notes under Welfare and Institutions Code § 5600.
Former § 5613, added by Stats.1968, c. 989, § 2, derived from former § 5613, added by Stats.1967, c.

1667, p. 4101, § 36; former § 9013, added by Stats.1957, c. 1989, p. 3537, § 1, relating to joint
mental health services, was repealed by Stats.1991, c. 89 (A.B.1288), § 99, eff. June 30, 1991.

Former § 5613, added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969, relating to the same
subject matter, was repealed by Stats.1968, c. 989, p. 1912, § 1, operative July 1, 1969.

Research References

Cross References

Public agencies and conditions requiring the preparation or submission of written report with respect
to this section, see Government Code § 7550.5.

Code Of Regulations References

Client and service information system data, see 9 Cal. Code of Regs. § 3530.10.



Client/services reporting requirements, see 9 Cal. Code of Regs. § 3530.
Consumer perception semi-annual survey, see 9 Cal. Code of Regs. § 3530.40.
Full service partnership performance outcome data, see 9 Cal. Code of Regs.§ 3530.30.
Mental health services act, quarterly progress report, see 9 Cal. Code of Regs. § 3530.20.

§ 5614. Protocol for meeting statutory and regulatory requirements 

     •     Historical Notes

(a) The department, in consultation with the Compliance Advisory Committee that shall have representatives
from relevant stakeholders, including, but not limited to, local mental health departments, local mental health
boards and commissions, private and community-based providers, consumers and family members of
consumers, and advocates, shall establish a protocol for ensuring that local mental health departments meet
statutory and regulatory requirements for the provision of publicly funded community mental health services
provided under this part.

(b) The protocol shall include a procedure for review and assurance of compliance for all of the following
elements, and any other elements required in law or regulation:

(1) Financial maintenance of effort requirements provided for under Section 17608.05.

(2) Each local mental health board has approved procedures that ensure citizen and professional involvement in
the local mental health planning process.

(3) Children's services are funded pursuant to the requirements of Sections 5704.5 and 5704.6.

(4) The local mental health department complies with reporting requirements developed by the department.

(5) To the extent resources are available, the local mental health department maintains the program principles
and the array of treatment options required under Sections 5600.2 to 5600.9, inclusive.

(6) The local mental health department meets the reporting required by the performance outcome systems for
adults and children.

(c) The protocol developed pursuant to subdivision (a) shall focus on law and regulations and shall include, but
not be limited to, the items specified in subdivision (b).  The protocol shall include data collection procedures
so that state review and reporting may occur.  The protocol shall also include a procedure for the provision of
technical assistance, and formal decision rules and procedures for enforcement consequences when the
requirements of law and regulations are not met.  These standards and decision rules shall be established
through the consensual stakeholder process established by the department.

CREDIT(S)
(Added by Stats.2000, c. 93 (A.B.2877), § 51, eff. July 7, 2000.  Amended by Stats.2001, c. 159 (S.B.662), §
191.)

Historical Notes

Historical And Statutory Notes

2000 Legislation
Section 4 of Stats.2000, c. 93 (A.B.2877), provides:
"The Legislature finds and declares as follows:
"(a) Crimes against persons with substantial disabilities remain largely invisible and unapprised.  Crimes

against the disabled are frequently not reported to law enforcement and, when reported, may not be
prosecuted.  Furthermore, many of these victims are not aware of services provided by the program



administered by the State Board of Control pursuant to Article 1 (commencing with Section 13959)
of Chapter 5 of Part 4 of Division 3 of Title 2 of the Government Code.

"(b) Under its existing authority, the State Department of Mental Health has initiated a program to
prevent crime against disabled persons, increase the reporting of crime committed against disabled
persons, assist law enforcement agencies in effectively investigating and prosecuting crimes
committed against disabled persons, and make disabled victims aware of services available to them."

2001 Legislation
Subordination of legislation by Stats.2001, c. 159 (S.B.662), to other 2001 legislation, see Historical and

Statutory Notes under Business and Professions Code § 27.
1998 Main Volume
The repealed section, added by Stats.1968, c. 989, § 2, derived from former § 5614, added by

Stats.1967, c. 1667, p. 4101, § 36; former § 9014, added by Stats.1957, c. 1989, p. 3537, § 1, related
to the power of community mental health services to contract for services.

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see Historical and Statutory
Notes under Welfare and Institutions Code § 5600.

Former § 5614, added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969, relating to the same
subject matter, was repealed by Stats.1968, c. 989, p. 1912, § 1, operative July 1, 1969.

Collateral References:

 Am Jur 2d Hospital and Asylums §5, Incompetent Persons §31.

§ 5614.5. Indicators of access and quality 

     •     Historical Notes

(a) The department, in consultation with the Quality Improvement Committee which shall include
representatives of the California Mental Health Planning Council, local mental health departments, consumers
and families of consumers, and other stakeholders, shall establish and measure indicators of access and quality
to provide the information needed to continuously improve the care provided in California's public mental
health system.

(b) The department in consultation with the Quality Improvement Committee shall include specific indicators in
all of the following areas:

(1) Structure.

(2) Process, including access to care, appropriateness of care, and the cost effectiveness of care.

(3) Outcomes.

(c) Protocols for both compliance with law and regulations and for quality indicators shall include standards
and formal decision rules for establishing when technical assistance, and enforcement in the case of
compliance, will occur.  These standards and decision rules shall be established through the consensual
stakeholder process established by the department.

(d) The department shall report to the legislative budget committees on the status of the efforts in Section 5614
and this section by March 1, 2001.  The report shall include presentation of the protocols and indicators
developed pursuant to this section or barriers encountered in their development.

CREDIT(S)
(Added by Stats.2000, c. 93 (A.B.2877), § 52, eff. July 7, 2000.)

Historical Notes



Historical And Statutory Notes

2000 Legislation
Section 4 of Stats.2000, c. 93 (A.B.2877), provides:
"The Legislature finds and declares as follows:
"(a) Crimes against persons with substantial disabilities remain largely invisible and unapprised.  Crimes

against the disabled are frequently not reported to law enforcement and, when reported, may not be
prosecuted.  Furthermore, many of these victims are not aware of services provided by the program
administered by the State Board of Control pursuant to Article 1 (commencing with Section 13959)
of Chapter 5 of Part 4 of Division 3 of Title 2 of the Government Code.

"(b) Under its existing authority, the State Department of Mental Health has initiated a program to
prevent crime against disabled persons, increase the reporting of crime committed against disabled
persons, assist law enforcement agencies in effectively investigating and prosecuting crimes
committed against disabled persons, and make disabled victims aware of services available to them."

§ 5615. Maintenance of existing programs; state aid 

     •     Historical Notes

If they so elect, cities that were operating independent public mental health programs on January 1, 1990, shall
continue to receive direct payments.

CREDIT(S)
(Added by Stats.1968, c. 989, p. 1916, § 2, operative July 1, 1969.  Amended by Stats.1991, c. 89 (A.B.1288), §
102, eff. June 30, 1991.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see Historical and Statutory

Notes under Welfare and Institutions Code § 5600.
Former § 5615, added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969, relating to contracts

to furnish services, was repealed by Stats.1968, c. 989, p. 1912, § 1, operative July 1, 1969.  See
Welfare and Institutions Code § 5609.

Collateral References:

 Am Jur 2d Hospitals and Asylums §3.

§ 5616. Authority of city to own, finance and operate mental health program 

     •     Historical Notes

Nothing in this part shall prevent any city or combination of cities from owning, financing, and operating a
mental health program.

CREDIT(S)
(Added by Stats.1968, c. 989, p. 1916, § 2, operative July 1, 1969.  Amended by Stats.1991, c. 89 (A.B.1288), §
104, eff. June 30, 1991.)



Historical Notes

Historical And Statutory Notes

1998 Main Volume
For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see Historical and Statutory

Notes under Welfare and Institutions Code § 5600.
Another § 5616, added by Stats.1967, c. 1203, p. 2912, § 3, failed to become operative under the terms

of Stats.1967, c. 1203, p. 2913, § 4.

Collateral References:

 Am Jur 2d Hospitals and Asylums §3.

§ 5618. Provision of information to clients, family members, and caregivers 

     •     Historical Notes

Mental health plans shall be responsible for providing information to potential clients, family members, and
caregivers regarding specialty Medi-Cal mental health services offered by the mental health plans upon request
of the individual.  This information shall be written in a manner that is easy to understand and is descriptive of
the complete services offered.

CREDIT(S)
(Added by Stats.2000, c. 93 (A.B.2877), § 53, eff. July 7, 2000.)

Historical Notes

Historical And Statutory Notes

2000 Legislation
Section 4 of Stats.2000, c. 93 (A.B.2877), provides:
"The Legislature finds and declares as follows:
"(a) Crimes against persons with substantial disabilities remain largely invisible and unapprised.  Crimes

against the disabled are frequently not reported to law enforcement and, when reported, may not be
prosecuted.  Furthermore, many of these victims are not aware of services provided by the program
administered by the State Board of Control pursuant to Article 1 (commencing with Section 13959)
of Chapter 5 of Part 4 of Division 3 of Title 2 of the Government Code.

"(b) Under its existing authority, the State Department of Mental Health has initiated a program to
prevent crime against disabled persons, increase the reporting of crime committed against disabled
persons, assist law enforcement agencies in effectively investigating and prosecuting crimes
committed against disabled persons, and make disabled victims aware of services available to them."

§ 5622. Aftercare plan; requirements; refusal 

     •     Historical Notes     •     Research References

(a) A licensed inpatient mental health facility, as described in subdivision (c) of Section 1262 of the Health and
Safety Code, operated by a county or pursuant to a county contract, shall, prior to the discharge of any patient
who was placed in the facility, prepare a written aftercare plan.  The aftercare plan, to the extent known, shall



specify the following:

(1) The nature of the illness and followup required.

(2) Medications, including side effects and dosage schedules.  If the patient was given an informed consent
form with his or her medications, the form shall satisfy the requirement for information on side effects of the
medications.

(3) Expected course of recovery.

(4) Recommendations regarding treatment that are relevant to the patient's care.

(5) Referrals to providers of medical and mental health services.

(6) Other relevant information.

(b) Any person undergoing treatment at a facility under the Lanterman-Petris-Short Act or a county
Bronzan-McCorquodale facility and the person's conservator, guardian, or other legally authorized
representative shall be given a written aftercare plan prior to being discharged from the facility.  The person
shall be advised by facility personnel that he or she may designate another person to receive a copy of the
aftercare plan.

(c) A copy of the aftercare plan shall be given to any person designated under subdivision (b).  A patient who is
released from any local treatment facility described in subdivision (c) of Section 1262 of the Health and Safety
Code on a voluntary basis may refuse any or all services under the written aftercare plan.

CREDIT(S)
(Formerly § 5620, added by Stats.1971, c. 1609, p. 3463, § 1.  Renumbered § 5622 and amended by Stats.1972,
c. 694, p. 1275, § 1; Stats.1972, c. 1220, p. 2356, § 1, eff. Dec. 11, 1972.  Amended by Stats.1974, c. 566, p.
1385, § 4; Stats.1979, c. 373, p. 1398, § 366.  Amended by Stats.1987, c. 835, § 2; Stats.1991, c. 89 (A.B.1288),
§ 106, eff. June 30, 1991; Stats.1997, c. 512 (A.B.482), § 2.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Section affected by two or more acts at the same session of the legislature, see Government Code §

9605.
Section 1 of Stats.1974, c. 566, p. 1384, provides:
"The Legislature intends to assure continuity of care as a patient moves from an inpatient facility back

into the community.  For this purpose the Legislature intends that a plan in sufficient detail is
completed for every patient discharged from a state hospital or other inpatient facility and delivered
to the local mental health director to avoid losing track of a patient as he is released from an
inpatient facility."

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see Historical and Statutory
Notes under Welfare and Institutions Code § 5600.

Research References

Law Review And Journal Commentaries

Constitutional right to treatment services for the noncommitted mentally disabled. (1980) 14
U.S.F.L.Rev. 675.



§ 5623.5. Access to prescribed medication 

     •     Historical Notes

Commencing October 1, 1991, and to the extent resources are available, no county shall deny any person
receiving services administered by the county mental health program access to any medication which has been
prescribed by the treating physician and approved by the federal Food and Drug Administration and the
Medi-Cal program for use in the treatment of psychiatric illness.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 107, eff. June 30, 1991.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see Historical and Statutory

Notes under Welfare and Institutions Code § 5600.

Chapter 2. The County Performance Contract

§ 5650. County mental health services contract; proposal 

     •     Historical Notes     •     Research References

(a) The board of supervisors of each county, or boards of supervisors of counties acting jointly, shall adopt, and
submit to the Director of Mental Health in the form and according to the procedures specified by the director, a
proposed annual county mental health services performance contract for mental health services in the county or
counties.

(b) The State Department of Mental Health shall develop and implement the requirements, format, procedure,
and submission dates for the preparation and submission of the proposed performance contract.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 111, eff. June 30, 1991.)

Contingency

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see
Historical and Statutory Notes under Welfare and Institutions Code § 5600.

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5650, added by Stats.1971, c. 1609, § 3, amended by Stats.1973, c. 142, § 74; Stats.1973, c.

1061, § 1; Stats.1975, c. 1128, § 4; Stats.1977, c. 1252, § 591; Stats.1979, c. 429, § 1; Stats.1980, c.



972, § 1; Stats.1980, c. 1089, § 14; Stats.1981, c. 1005, § 5; Stats.1981, c. 1140, § 2; Stats.1984, c.
1327, § 18, derived from former § 5650, added by Stats.1960, c. 989, § 2, amended by Stats.1969, c.
1120, § 3; Stats.1970, c. 1287, § 1; Stats.1970, c. 1627, § 27.6; Stats.1971, c. 1593, § 387, relating to
the annual update to the county Short-Doyle multiyear base plan for mental health services, was
repealed by Stats.1991, c. 89 (A.B.1288), § 110, eff. June 30, 1991.

Former § 5650, added by Stats.1968, c. 989, p. 1916, § 2, amended by Stats.1969, c. 1120, p. 2184, § 3;
Stats.1970, c. 1287, p. 2377, § 1; Stats.1970, c. 1627, p. 3452, § 27.6; Stats.1971, c. 1593, p. 3347, §
387, operative July 1, 1973, relating to the same subject matter was repealed by Stats.1971, c. 1609,
p. 3463, § 2.

Former § 5650, added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969, derived from former
§ 9030, added by Stats.1957, c. 1989, p. 3538, § 1, relating to the law governing reimbursement for
community health expenditures, was repealed by Stats.1969, c. 989, p. 1912, § 1, operative July 1,
1969.

Former § 5650, added by Stats.1965, c. 391, p. 1673, § 5, defining habit forming drug addicts, was
repealed by Stats.1967, c. 1667, p. 4101, § 36.5.

Former § 5650, added by Stats.1953, c. 153, p. 1028, § 1, relating to the scope of research into sexual
deviation, was repealed by Stats.1965, c. 391, p. 1630,§ 3.  See Welfare and Institutions Code §
8050.

Research References

Cross References

Health care defined, mental health performance contract pursuant to this section, see Welfare and
Institutions Code § 14021.

1998 Main Volume

Collateral References:

 Am Jur 2d Hospitals and Asylums §2.

§ 5650.5. References to Short-Doyle plan 

     •     Historical Notes

Any other provision of law referring to the county Short-Doyle plan shall be construed as referring to the
county mental health services performance contract described in this chapter.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 113, eff. June 30, 1991.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see Historical and Statutory

Notes under Welfare and Institutions Code § 5600.

§ 5651. Performance contract; contents 



     •     Historical Notes

The proposed annual county mental health services performance contract shall include all of the following:

(a) The following assurances:

(1) That the county is in compliance with the expenditure requirements of Section 17608.05.

(2) That the county shall provide the mental health services required by Chapter 26.5 (commencing with
Section 7570) of Division 7 of Title 1 of the Government Code and will comply with all requirements of that
chapter.

(3) That the county shall provide services to persons receiving involuntary treatment as required by Part 1
(commencing with Section 5000) and Part 1.5 (commencing with Section 5585).

(4) That the county shall comply with all requirements necessary for Medi-Cal reimbursement for mental health
treatment services and case management programs provided to Medi-Cal eligible individuals, including, but not
limited to, the provisions set forth in Chapter 3 (commencing with Section 5700), and that the county shall
submit cost reports and other data to the department in the form and manner determined by the department.

(5) That the local mental health advisory board has reviewed and approved procedures ensuring citizen and
professional involvement at all stages of the planning process pursuant to Section 5604.2.

(6) That the county shall comply with all provisions and requirements in law pertaining to patient rights.

(7) That the county shall comply with all requirements in federal law and regulation pertaining to federally
funded mental health programs.

(8) That the county shall provide all data and information set forth in Sections 5610 and 5664.

(9) That the county, if it elects to provide the services described in Chapter 2.5 (commencing with Section
5670), shall comply with guidelines established for program initiatives outlined in that chapter.

(10) Assurances that the county shall comply with all applicable laws and regulations for all services delivered.

(b) The county's proposed agreement with the department for state hospital usage as required by Chapter 4
(commencing with Section 4330) of Part 2 of Division 4.

(c) Performance contracts required by this chapter shall include any contractual requirements needed for any
program initiatives utilized by the county contained within this part.  In addition, any county may choose to
include contract provisions for other state directed mental health managed programs within this performance
contract.

(d) Other information determined to be necessary by the director, to the extent this requirement does not
substantially increase county costs.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 115, eff. June 30, 1991.  Amended by Stats.1991, c. 611 (A.B.1491),
§ 45, eff. Oct. 7, 1991.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5651, added by Stats.1984, c. 1327, § 20, amended by Stats.1985, c. 1274, § 12, relating to the



contents of a Short-Doyle county plan, was repealed by Stats.1991, c. 89 (A.B.1288), § 114, eff.
June 30, 1991.

Former § 5651, added by Stats.1972, c. 1255, § 24.5, amended by Stats.1973, c. 1061, § 2; Stats.1975, c.
1128, § 5; Stats.1975, c. 1178, § 2.5; Stats.1977, c. 1252, § 592; Stats.1977, c. 604, § 2; Stats.1978,
c. 429, § 211; Stats.1978, c. 1393, § 4; Stats.1979, c. 557, § 8; Stats.1981, c. 1005, § 7, derived from
former § 5651, added by Stats.1971, c. 1609, p. 3464, § 3, amended by Stats.1972, c. 1255, p. 2477,
§ 24, relating to the contents of the county multiyear Short-Doyle base plan, was repealed by
Stats.1984, c. 1327, § 19, eff. Sept. 25, 1984.

Former § 5651, added by Stats.1971, c. 1609, p. 3463, § 3, amended by Stats.1972, c. 1255, p. 2477, §
24, relating to elements of the county Short-Doyle plan, was repealed by force of its own provisions
on July 1, 1973.

Former § 5651, added by Stats.1968, c. 989, p. 1917, § 2, providing for an inventory of public and
private mental health resources in the county, was repealed by Stats.1971, c. 1609, p. 3463, § 2.

Former § 5651, added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969, relating to mental
health services, and requirements for reimbursement, was repealed by Stats.1968, c. 989, p. 1912, §
1, operative July 1, 1969.

Former § 5651, added by Stats.1965, c. 391, p. 1673, § 5, derived from former § 5400, Stats.1937, c.
369, p. 1141, § 5400, amended by Stats.1949, c. 1159, p. 2079, § 7; Stats.1959, c. 607, p. 2592, § 3,
and Pol.C. § 2185c, added by Stats.1911, c. 214, p. 396, § 1, amended by Stats.1911, Ex.Sess., c. 8,
p. 14,§ 1; Stats.1915, c. 510, p. 839, § 1; Stats.1931, c. 240, p. 410, § 1, relating to apprehension of
habit forming drug addicts, was repealed by Stats.1967, c. 1667, p. 4107, § 36.5, operative July 1,
1969.  For the subject matter of community drug and narcotic treatment services, see Welfare and
Institutions Code § 5340 et seq.

Former § 5651, added by Stats.1953, c. 153, p. 1028, § 1, derived from Stats.1950, 1st Ex.Sess., c. 35, p.
477, § 2, which related to contracts with the University of California, was repealed by Stats.1965, c.
391, p. 1630, § 3.  See Welfare and Institutions Code § 8051.

Collateral References:

 Am Jur 2d Incompetent Persons §§31 et seq.

§ 5651.2. Simplified performance contract; mandatory and discretionary provisions 

     •     Historical Notes

For the 1991-92 fiscal year, each county shall, no later than October 1, 1991, submit to the department a
simplified performance contract.  The performance contract shall contain information that the department
determines necessary for the provision and funding of mental health services provided for in law.  The
performance contract shall include, but not be limited to, assurances necessary to ensure compliance with
federal law.  In addition, the performance contract may include provisions governing reimbursement to the state
for costs associated with state hospitals and institutions for mental disease.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 118, eff. June 30, 1991.  Amended by Stats.1991, c. 611 (A.B.1491),
§ 46, eff. Oct. 7, 1991.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5651.2, added by Stats.1984, c. 1327, § 24, derived from former § 5800, added by Stats.1979,



c. 480, § 1, relating to respite services for care providers, was repealed by Stats.1991, c. 89
(A.B.1288), § 117, eff. June 30, 1991.

Former § 5651.2, added by Stats.1978, c. 1234, § 4, relating to elements of county Short-Doyle
multiyear base plans, was repealed by Stats.1984, c. 1327, § 23, eff. Sept. 25, 1984.

Former § 5651.2, added by Stats.1967, c. 1667, p. 4074, § 36, relating to non-state-reimbursable charges
against the county, was repealed by Stats.1968, c. 989, p. 1912, § 1.  See Welfare and Institutions
Code § 5719.

§ 5652.5. Utilization of available resources and facilities 

     •     Historical Notes

(a) Each county shall utilize available private and private nonprofit mental health resources and facilities in the
county prior to developing new county-operated resources or facilities when these private and private nonprofit
mental health resources or facilities are of at least equal quality and cost as county-operated resources and
facilities and shall utilize available county resources and facilities of at least equal quality and cost prior to new
private and private nonprofit resources and facilities.  All the available local public or private and private
nonprofit facilities shall be utilized before state hospitals are used.

(b) Nothing in this section shall prevent a county from restructuring its systems of care in the manner it believes
will provide the best overall care.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 125, eff. June 30, 1991.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see Historical and Statutory

Notes under Welfare and Institutions Code § 5600.
Former § 5652.5, added by Stats.1978, c. 1234, § 5, amended by Stats.1979, c. 887, § 2; Stats.1980, c.

676, § 337; Stats.1988, c. 1047, § 3; Stats.1990, c. 753 (A.B.3192), § 2, relating to licensure,
inspection and regulation of psychiatric health facilities, was repealed by Stats.1991, c. 89
(A.B.1288), § 124, eff. June 30, 1991.  Subsequent to the repeal of § 5652.5 by Stats.1991, c. 89, the
section was amended by Stats.1991, c. 241 (A.B.404), § 3; the subject matter of the amendment and
the Legislative Counsel's Digest for c. 241 indicate that the amendment was to § 5652.5 as last
amended by Stats.1990, c. 753, § 2.  For amendment of a repealed section, see Government Code §
9609.

Section 4 of Stats.1992, c. 4, specifically repealed § 5652.5 as amended by Chapter 241 of Stats.1991.
1998 Main Volume

§ 5652.7. Time allowed for review 

A county shall have only 60 days from the date of submission of an application to review and certify or deny an
application to establish a new mental health care provider.  If an application requires review by the State
Department of Health Services, the department shall also have only 60 days from the date of submission of the
application to review and certify or deny an application to establish a new mental health care provider.

CREDIT(S)



(Added by Stats.1987, c. 884, § 3.)

§ 5653. Use of appropriate local public and private organizations and state agencies, and public and
private funds 

     •     Historical Notes

In developing the county Short-Doyle plan, optimum use shall be made of appropriate local public and private
organizations, community professional personnel, and state agencies.  Optimum use shall also be made of
federal, state, county, and private funds which may be available for mental health planning.

In order that maximum utilization be made of federal and other funds made available to the Department of
Rehabilitation, the Department of Rehabilitation may serve as a contractual provider under the provisions of a
county Short-Doyle plan of vocational rehabilitation services for the mentally disordered.

CREDIT(S)
(Added by Stats.1971, c. 1609, p. 3463, § 3.  Amended by Stats.1975, c. 1128, p. 2754, § 6; Stats.1984, c. 1327,
§ 30, eff. Sept. 25, 1984.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5653, added by Stats.1968, c. 989, p. 1917, § 2, relating to specification of other mental health

services which county or city wishes to continue to operate, was repealed by Stats.1971, c. 1609, p.
3463, § 2.

Former § 5653, added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969, derived from former
§ 9033, added by Stats.1957, c. 1989, p. 3538, § 1, relating to items subject to reimbursement, was
repealed by Stats.1968, c. 989, p. 1912, § 1, operative July 1, 1969.

Former § 5653, added by Stats.1965, c. 391, p. 1674, § 5, relating to preliminary proceeding with
respect to persons charged as habit forming drug addicts, was repealed by Stats.1967, c. 1667, p.
4107, § 36.5, operative July 1, 1969.  For subject matter of community drug and narcotic treatment
services see Welfare and Institutions Code § 5340 et seq.  It was derived from former§ 5402,
Stats.1937, c. 369, p. 1142, § 5402, amended by Stats.1949, c. 707, p. 1297, § 1 and Pol.C. § 2185c,
added by Stats.1911, c. 214, p. 396, § 1, amended by Stats.1911, Ex.Sess., c. 8, p. 14, § 1;
Stats.1915, c. 510, p. 839, § 1; Stats.1931, c. 240, p. 410, § 1.

Former § 5653, added by Stats.1953, c. 153, p. 1028, § 1, derived from Stats.1950, 1st Ex.Sess., c. 35, p.
478, § 5, which related to research gifts and grants, was repealed by Stats.1965, c. 391, p. 1630, § 3.
See Welfare and Institutions Code § 8053.

Derivation: Former § 5660, added by Stats.1968, c. 989, p. 1918, § 2, amended by Stats.1969, c. 722, p.
1437, § 38.

1998 Main Volume

Collateral References:

 Am Jur 2d Hospitals and Asylums §2.

§ 5653.1. Contracts with public or private agencies 

In conducting evaluation, planning, and research activities to develop and implement the county Short-Doyle



plan, counties may contract with public or private agencies.

CREDIT(S)
(Added by Stats.1971, c. 1801, p. 3899, § 1.)

§ 5654. Use of Short-Doyle funds; mental problems of minors; consultation and training 

     •     Historical Notes

In order to serve the increasing needs of children and adolescents with mental and emotional problems, county
mental health programs may use funds allocated under the Short-Doyle Act for the purposes of consultation and
training.

CREDIT(S)
(Added by Stats.1986, c. 770, § 2.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5654, added by Stats.1971, c. 1609, § 3, amended by Stats.1975, c. 1128, § 7, derived from

former § 5654.5, added by Stats.1969, c. 722, § 36, amended by Stats.1970, c. 1129, § 8, relating to
evaluation of and treatment services for users of narcotics or restricted dangerous drugs, was
repealed by Stats.1984, c. 1327, § 31, eff. Sept. 25, 1984.

Former § 5654, added by Stats.1968, c. 989, p. 1917, § 2, amended by Stats.1969, c. 722, p. 1436, § 35;
Stats.1971, c. 1593, p. 3347, § 388, operative July 1, 1973, relating to estimate of number of county
residents residing in state hospital, cost of care, and source of revenue for care, was repealed by
Stats.1971, c. 1609, p. 3463, § 2.

Former § 5654, added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969, amended by
Stats.1968, c. 782, p. 1524, § 1, eff. July 31, 1968, operative July 1, 1969, derived from former §
9034, added by Stats.1957, c. 1989, p. 3539, § 1, amended by Stats.1963, c. 2037, p. 5254, § 2;
Stats.1965, c. 1387, p. 3308, § 1, relating to amount of state aid, was repealed by Stats.1968, c. 989,
p. 1912, § 1, operative July 1, 1969.

Former § 5654 added by Stats.1965, c. 391, p. 1674, amended by Stats.1965, c. 1803, p. 4178, § 2,
providing for commitment to rehabilitation centers of habit forming drug addicts and hearings, was
repealed by Stats.1967, c. 1667, p. 4107, § 36.5, operative July 1, 1969.  For the subject matter of
community drug and narcotic treatment services, see Welfare and Institutions Code § 5340 et seq.  It
was derived from former § 5402, Stats.1937, c. 369, p. 1142, § 5402, amended by Stats.1949, c. 707,
p. 1297, § 1, and Pol.C. § 2185c, added by Stats.1911, c. 214, p. 396, § 1, amended by Stats.1911,
Ex.Sess., c. 8, p. 14,§ 1; Stats.1915, c. 510, p. 839, § 1; Stats.1931, c. 240, p. 410, § 1.

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §1208

§ 5655. Cooperation with county officials; failure to comply with code or regulation; order to show cause;
sanctions 

     •     Historical Notes     •     Research References

All departments of state government and all local public agencies shall cooperate with county officials to assist



them in mental health planning.  The State Department of Mental Health shall, upon request and with available
staff, provide consultation services to the local mental health directors, local governing bodies, and local mental
health advisory boards.

If the Director of Mental Health considers any county to be failing, in a substantial manner, to comply with any
provision of this code or any regulation, or with the approved county Short-Doyle plan, the director shall order
the county to appear at a hearing, before the director or the director's designee, to show cause why the
department should not take action as set forth in this section.  The county shall be given at least 20 days' notice
of such hearing.  The director shall consider the case on the record established at the hearing and make final
findings and decision.

If the director determines that there is or has been a failure, in a substantial manner, on the part of the county to
comply with any provision of this code or any regulations or the approved county Short-Doyle plan, and that
administrative sanctions are necessary, the department may invoke any, or any combination of, the following
sanctions:

(a) Withhold part or all of state mental health funds from such county.

(b) Require the county to enter into negotiations for the purpose of assuring county Short-Doyle plan
compliance with such laws and regulations.

(c) Bring an action in mandamus or such other action in court as may be appropriate to compel compliance.
Any such action shall be entitled to a preference in setting a date for a hearing.

CREDIT(S)
(Added by Stats.1971, c. 1609, p. 3463, § 3.  Amended by Stats.1973, c. 142, p. 420, § 76, eff. June 30, 1973,
operative July 1, 1973; Stats.1977, c. 1252, p. 4585, § 594, operative July 1, 1978; Stats.1979, c. 429, p. 1545, §
1.4, eff. Aug. 31, 1979.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5655, added by Stats.1968, c. 989, p. 1917, § 2, relating to estimate of number of persons from

county requiring voluntary state hospital care, cost of care and anticipated revenues, was repealed by
Stats.1971, c. 1609, p. 3463,§ 2.

Former § 5655, added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969, derived from former
§ 9035, added by Stats.1957, c. 1989, p. 3539, § 1, relating to proration of aid for joint services, was
repealed by Stats.1968, c. 989, p. 1912, § 1, operative July 1, 1969.

Former § 5655 added by Stats.1965, c. 391, p. 1643, § 5, eff. May 29, 1965, amended by Stats.1968, c.
1206, p. 2286, § 3, relating to the law governing hearing and examination of committal proceedings,
was repealed by Stats.1967, c. 1667, p. 4107, § 36.5, operative July 1, 1969.  See Historical and
Statutory Notes under Welfare and Institutions Code §§ 5000, 5505.  It was derived from former §
5403, Stats.1937, c. 369, p. 1142, § 5403; Pol.C. § 2185c, added by Stats.1911, c. 214, p. 396, § 1,
amended by Stats.1911, Ex.Sess., c. 8, p. 14, § 1; Stats.1915, c. 510, p. 839, § 1; Stats.1931, c. 240,
p. 410, § 1.

Derivation: Former § 5661, added by Stats.1968, c. 989, p. 1919, § 2.

Research References

Cross References



Mental Health Services Oversight and Accountability Commission, see Welfare and Institutions
Code § 5845.

1998 Main Volume

Collateral References:

 Am Jur 2d Hospitals and Asylums §2.

§ 5657. Contractual suppliers of mental health services; invoices; penalty for nonpayment by county 

     •     Historical Notes

(a) The private organization or private nonprofit organization awarded a contract with the county agency to
supply mental health services under this part shall provide an invoice to the county for the amount of the
payment due within 60 days of the date the services are supplied, as long as that date is at least 60 days from the
date the county has received distribution of mental health funds from the state.

(b) Any county that, without reasonable cause, fails to make any payment within 60 days of the required
payment date to a private organization or private nonprofit organization awarded a contract with the county
agency to supply mental health services under this part, for an undisputed claim which was properly executed
by the claimant and submitted to the county, shall pay a penalty of 0.10 percent of the amount due, per day,
from the 61st day after the required payment date.

(c) For the purposes of this section, "required payment date" means any of the following:

(1) The date on which payment is due under the terms of the contract.

(2) If a specific date is not established by contract, the date upon which an invoice is received, if the invoice
specifies payment is due upon receipt.

(3) If a specific date is not established by contract or invoice, 60 days after receipt of a proper invoice for the
amount of the payment due.

(d) The penalty assessed under this section shall not be paid from the Bronzan-McCorquodale program funds or
county matching funds.  The penalty provisions of this section shall not apply to the late payment of any federal
funds or Medi-Cal funds.

CREDIT(S)
(Added by Stats.1987, c. 884, § 4.  Amended by Stats.1991, c. 89 (A.B.1288), § 127, eff. June 20, 1991;
Stats.2004, c. 183 (A.B.3082), § 374.)

Historical Notes

Historical And Statutory Notes

2004 Legislation
Stats.2004, c. 183 (A.B.3082), made nonsubstantive changes to maintain the code.
Subordination of legislation by Stats.2004, c. 183 (A.B.3082), to other 2004 legislation, see Historical

and Statutory Notes under Business and Professions Code § 511.3.
1998 Main Volume
The 1991 amendment, in subd.(a), added "as long as that date is at least 60 days from the date the

county has received distribution of mental health funds from the state"; and in subd.(d) substituted
"Bronzan-McCorquodale" for "Short-Doyle".

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see Historical and Statutory
Notes under Welfare and Institutions Code § 5600.



Former § 5657, added by Stats.1971, c. 1609, § 3, relating to evaluation studies of county mental health
programs and services, was repealed by Stats.1984, c. 1327, § 36.

Former § 5657, added by Stats.1968, c. 989, p. 1918, § 2, relating to priorities for services, was repealed
by Stats.1971, c. 1609, p. 3463, § 2.

Former § 5657, added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969, derived from former
§ 9037, added by Stats.1957, c. 1989, p. 3539, § 1, Stats.1963, c. 2037, p. 4256, § 4, relating to
expenditures for patients able to obtain private care, was repealed by Stats.1968, c. 989, p. 1912, § 1,
operative July 1, 1969.

Former § 5657, added by Stats.1965, c. 391, p. 1675, § 5, amended by Stats.1967, c. 830, p. 2254, § 1,
was renumbered § 6407 and amended by Stats.1968, c. 1374, p. 2671, § 73, operative July 1, 1969.

§ 5664. Reports and data 

     •     Historical Notes     •     Research References

(a) County mental health systems shall provide reports and data to meet the information needs of the state.

(b) The department shall not implement this section in a manner requiring a higher level of service for state
reporting needs than that which it was authorized to require prior to July 1, 1991.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 129, eff. June 30, 1991.)

Contingency

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see
Historical and Statutory Notes under Welfare and Institutions Code § 5600.

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5664, added by Stats.1972, c. 1228, § 8, amended by Stats.1973, c. 142, § 77; Stats.1974, c. 4,

§ 1; Stats.1977, c. 1252, § 598; Stats.1980, c. 676, § 338, derived from former § 5664, added by
Stats.1972, c. 923, p. 1650, § 4, relating to closure of state hospitals and the absorption of staff by
local mental health programs, was repealed by Stats.1991, c. 89 (A.B.1288), § 128, eff. June 30,
1991.

Former § 5664, added by Stats.1972, c. 923, p. 1650, § 4, relating to inclusion in each county
Short-Doyle plan of a program for absorption into each local mental health program of employees
from state hospital closures, was repealed by Stats.1972, c. 1228, p. 2370, § 7, eff. Dec. 11, 1972.

Research References

Cross References

Resolution of conflicts between retirement systems applicable to state hospital employees
transferred to county or local mental health programs, see Government Code § 20135.

Code Of Regulations References

Annual MHSA revenue and expenditure report, see 9 Cal. Code of Regs. § 3510.
Client and service information system data, see 9 Cal. Code of Regs. § 3530.10.



Client/services reporting requirements, see 9 Cal. Code of Regs. § 3530.
Community services and supports component of the three-year program and expenditure plan, see 9

Cal. Code of Regs. § 3650.
Consumer perception semi-annual survey, see 9 Cal. Code of Regs. § 3530.40.
Full service partnership data collection requirements, see 9 Cal. Code of Regs. § 3620.10.
Full service partnership performance outcome data, see 9 Cal. Code of Regs.§ 3530.30.
Mental health services act,

Cost report, see 9 Cal. Code of Regs. § 3505.
Quarterly progress report, see 9 Cal. Code of Regs. § 3530.20.

§ 5664.5. Data to establish definitions and reporting time increments; duration of section 

(a) County mental health systems shall continue to provide data required by the State Department of Mental
Health to establish uniform definitions and time increments for reporting type and cost of services received by
local mental health program clients.

(b) This section shall remain in effect only until January 1, 1994, and as of that date is repealed, unless a later
enacted statute, which becomes effective on or before January 1, 1994, deletes or extends the dates on which it
is repealed; or until the date upon which the director informs the Legislature that the new data system is
established pursuant to Section 5610, whichever is later, unless the provisions of the section are required by the
federal government as a condition of funding for the Short-Doyle Medi-Cal program.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 130, eff. June 30, 1991.)

Repeal

Section 5664.5 is repealed by its own terms.  See subd.(b).

Contingency

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see
Historical and Statutory Notes under Welfare and Institutions Code § 5600.

§ 5665. Changes in allocation of funds among mental health services; documentation of cost-effectiveness 

After the development of performance outcome measures pursuant to Section 5610, whenever a county makes a
substantial change in its allocation of mental health funds among services, facilities, programs, and providers, it
shall, at a regularly scheduled public hearing of the board of supervisors, document that it based its decision on
the most cost-effective use of available resources to maximize overall client outcomes, and provide this
documentation to the department.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 131, eff. June 30, 1991.)

Contingency

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see
Historical and Statutory Notes under Welfare and Institutions Code § 5600.

§ 5666. Compliance review of performance contract 



(a) The Director of Mental Health shall review each proposed county mental health services performance
contract to determine that it complies with the requirements of this division.

(b) The director shall require modifications in the proposed county mental health services performance contract
which he or she deems necessary to bring the proposed contract into conformance with the requirements of this
division.

(c) Upon approval by both parties, the provisions of the performance contract required by Section 5651 shall be
deemed to be a contractual arrangement between the state and county.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 132, eff. June 30, 1991.)

Contingency

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see
Historical and Statutory Notes under Welfare and Institutions Code § 5600.

§ 5667. Community mental health centers 

     •     Historical Notes

(a) A community mental health center shall be considered to be a licensed facility for all purposes, including all
provisions of the Health and Safety Code and the Insurance Code.

(b) For purposes of this section, "community mental health center" means any entity that is one of the
following:

(1) A city or county mental health program.

(2) A facility funded under the federal Community Mental Health Centers Act, contained in Subchapter 3
(commencing with Section 2681) of Chapter 33 of Title 42 of the United States Code.

(3) A nonprofit agency that has a contract with a county mental health program to provide both of the
following:

(A) A comprehensive program of mental health services in an outpatient setting designed to improve the
function of persons with diagnosed mental health problems pursuant to procedures governing all aspects of the
program formulated with the aid of multidisciplinary staff, including physicians and surgeons, all of whom
serve on quality assurance and utilization review committees.

(B) Diagnostic and therapeutic services for individuals with diagnosed mental health problems, together with
related counseling.

CREDIT(S)
(Added by Stats.1993, c. 788 (A.B.218), § 5, eff. Oct. 4, 1993.  Amended by Stats.1995, c. 712 (S.B.227), § 2.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Sections 1 and 2 of Stats.1993, c. 788 (A.B.218) provide:
"Sec. 1. The Legislature finds and declares all of the following:



"(a) The Omnibus Budget Reconciliation Act of 1990 (Public Law 101-508) provides for the inclusion
of community mental health centers as a provider of services for purposes of furnishing partial
hospitalization services, and authorizes Medicare Part B coverage for partial hospitalization services
furnished by community mental health services, effective on or after October 1991.

"(b)(1) County-operated mental health programs and their eligible contract providers in California meet
the criteria set forth in the federal Public Health Services Act, contained in Chapter 6A
(commencing with Section 201) of Title 42 of the United States Code, for certification as
community mental health centers.

"(2) For the purposes of paragraph (1), county mental health programs with performance contracts with
the State Department of Mental Health are designated as community mental health centers.

"(3) For purposes of paragraph (2), "community mental health centers' means entities that provide the
services specified in Section 1916(c)(4) of the federal Public Health Services Act (42 U.S.C. Sec.
300x-4(c)(4)).

"Sec. 2. It is the intent of the Legislature that county mental health programs apply to be certified as
community mental health center providers to better serve Medicare beneficiaries with mental
illness."

Chapter 2.5. Program Initiatives

Article 1. Community Residential Treatment System

§ 5670. Legislative intent; residential treatment programs 

     •     Historical Notes

(a) It is the intent of the Legislature to encourage the development of a system of residential treatment programs
in every county which provides a range of alternatives to institutional care based on principles of residential,
community-based treatment.

(b) It is further the intent of the Legislature that community residential mental health programs in the State of
California be developed in accordance with the guidelines and principles set forth in this chapter.  To this end,
counties may implement the community residential treatment system described in this chapter either with
available county allocations, or as new moneys become available.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 134, eff. June 30, 1991.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see Historical and Statutory

Notes under Welfare and Institutions Code § 5600.
Former § 5670, added by Stats.1957, c. 1915, p. 3346, § 1, relating to possession of firearms by patients

or parolees of state hospitals or institutions, was repealed by Stats.1965, c. 391, § 3, eff. May 25,
1965.  See Welfare and Institutions Code § 8100.



§ 5670.5. Residential treatment system; program criteria 

     •     Historical Notes

Criteria for community residential treatment system programs are as follows:

(a) Facilities:

(1) Settings, whether residential or day, should be as close to a normal home environment as possible without
sacrificing client safety or care.

(2) Residential treatment centers should be relatively small, preferably 15 beds or less, but in any case with the
appearance of a noninstitutional setting.

(3) The individual elements of the system should, where possible, be in separate facilities, and not part of one
large facility attempting to serve an entire range of clients.

(b) Staffing patterns:

(1) Staffing patterns should reflect, to the maximum extent feasible, at all levels, the cultural, linguistic, ethnic,
sexual and other social characteristics of the community the facility serves.

(2) The programs should be designed to use appropriate multidisciplinary professional consultation and staff to
meet the specific diagnostic and treatment needs of the clients.

(3) The programs should use paraprofessionals and persons who have been consumers of mental health services
where appropriate.

(c) Programs:

(1) The programs should, to the maximum extent feasible, be designed so as to reduce the dependence on
medications as a sole treatment tool.  Programs in which prescriptions for medication are a component of the
program should be subject to the medications-monitoring.

(2) The programs should have a rehabilitation focus which encourages the client to develop the skills to become
self-sufficient and capable of increasing levels of independent functioning.  Where appropriate, they should
include prevocational and vocational programs.

(3) The program should encourage the participation of the clients in the daily operation of the setting in
development of treatment and rehabilitation planning and evaluation.

(4) Participation in any element of the system should not preclude the involvement of clients in individual
therapy.  Individual therapists of clients should, where possible, be directly involved in the development and
implementation of a treatment plan, including medication and day program decisions.

(d) Coordination:

The programs should demonstrate specific linkages with one another, and with the general treatment and social
service system, as a whole.  These connections should not be limited to the mental health system, but should
include, whenever possible, community resources utilized by the general population.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 134, eff. June 30, 1991.)

Historical Notes



Historical And Statutory Notes

1998 Main Volume
For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see Historical and Statutory

Notes under Welfare and Institutions Code § 5600.

§ 5671. Residential treatment system; program elements 

     •     Historical Notes

The following should be the programs in the community residential treatment system.  These programs should
be designed to provide, at every level, alternatives to institutional settings.

(a) A program for a short-term crisis residential alternative to hospitalization for individuals experiencing an
acute episode or crisis requiring temporary removal from their home environment.  The program should be
available for admissions 24 hours a day, seven days a week.  The primary focus of this program should be on
reduction of the crisis, on stabilization, and on a diagnostic assessment of the person's existing support system,
including recommendations for referrals upon discharge.

The services in the program should include, but not be limited to, provision for direct family work, connections
to prevocational and vocational programs, and development of a support system, including income and
treatment referrals.  This program should be designed for persons who would otherwise be referred to an
inpatient unit, either locally or in the state hospital.  This program should place an emphasis on stabilization and
appropriate referral for further treatment or support services, or both.

(b) A long-term residential treatment program, with a full day treatment component as a part of the program, for
persons who may require intensive support for as long as two or three years.  This program should be designed
to provide a rehabilitation program for the so-called "chronic" patient who needs long-term support in order to
develop independent living skills.  The clients in this program should be those who would otherwise be living
marginally in the community with little or no service support, and who would return many times to the hospital
for treatment.  It should also serve those who are referred to, and maintained in, state hospitals or nursing homes
because they require long-term, intensive support.  This program should go beyond maintenance to provide an
active rehabilitation focus for these individuals.

The services in this program should include, but not be limited to, intensive diagnostic work, including learning
disability assessment, full day treatment program with an active prevocational and vocational component,
special education services, outreach to develop linkages with the general social service system, and counseling
to aid clients in developing the skills to move toward a less structured setting.

(c) A transitional residential program designed for persons who are able to take part in programs in the general
community, but who, without the support of counseling, as well as the therapeutic community, would be at risk
of returning to the hospital.  This program may employ a variety of staffing patterns and should be for persons
who may be expected to move toward a more independent living setting within approximately three months to
one year.  The clients should be expected to play a major role in the functioning of the household, and shall be
encouraged to accept increasing levels of responsibility, both in the residential community, and in the
community as a whole.  Residents should be required to be involved in daytime activities outside of the house
which are relevant to their personal goals and conducive to their achieving more self-sufficiency.

The services in this program should include, but are not limited to, counseling and ongoing assessment,
development of support systems in the community, a day program which encourages interaction between clients
and the community-at-large, and an activity program that encourages socialization and utilization of general
community resources.

(d) A program for semisupervised, independent, but structured living arrangement for persons who do not need



the intensive support of the other system programs, but who, without some support and structure, are at risk to
return to a condition requiring hospitalization.  The individual apartments or houses should be shared by three
to five persons.  These small cooperative housing units should function as independent households with direct
linkages to staff support in case of emergencies, as well as for regular assessment and evaluation meetings.
Individuals may use satellite housing as a transition to independent living, or may remain in this setting
indefinitely in order to avoid the need for more intensive settings.

This program should be for persons who only need minimum support in order to live in the community.  These
individuals may require rent subsidy, as well as the backup of another system, in order to remain in this setting.
The satellite units should be as normative as the general living arrangements in the communities in which they
are developed.

(e) A program to provide emergency housing or respite care services, or both.  These services should be
designed for persons with a mental disability in need of temporary housing, but who do not require
hospitalization or the more intensive support and treatment of the crisis residential program.  Services provided
should include, but not be limited to, advocacy, counseling, and linkages to community mental health and other
human services, including referrals to vocational and housing opportunities.

(f) A day rehabilitation program which should be designed to provide structured education, training, and
support services to promote the development of independent living skills and community support.  Services
provided should include, but not be limited to, peer support, education services, prevocational and employment
services, recreational and social activities, service brokerage and advocacy, orientation to community resources,
training in independent living skills, health education including medication education, individual and group
counseling, education and counseling services for family members, and crisis intervention.

(g) The program for socialization centers should be designed to serve a broad range of clients, including those
in the system programs, when appropriate, as well as persons living in the community in general.  This program
should be designed to provide regular daytime, evening, and weekend activities for persons who require
long-term, structured support, but who do not receive such services in their living setting.  Although the
socialization center is meant to provide a maintenance support program for those individuals who only wish or
require regular socialization opportunities, the programs should also provide the opportunity to develop the
skills to move toward more independent functioning.

The services in this program should include, but not be limited to, outings, recreational activities, cultural
events, linkages to community resources, as well as prevocational counseling, life skills training, and other
rehabilitation efforts.  This program should be for persons who would lose contact with a social or treatment
system, or both, if left to their isolated living situation, or their ability to participate in activities for the "general
public."  With this level of support, persons would be able to lead full and active lives, with the opportunity to
develop the skills to move toward independent living.  Also included in the program should be adult education
support programs which utilize community college and other adult education agencies.  These services would
provide opportunities to individuals throughout the community residential treatment system and in other living
settings, including independent living, to develop skills necessary for independent living through the utilization
of resources available to the general population.

(h) An in-home treatment program designed as an alternative to out-of-home placement for individuals who are
otherwise not appropriate for, or do not choose to participate in, other elements of the community residential
treatment system.  This program should be designed for those individuals who would benefit most from a
treatment intervention in their home environment.  It is a basic premise of this element that treatment should
focus on the development of family and other personal and community supports, rather than exclusively on the
individual.  The goal of the program should be to reintegrate the individual with the family unit, when
appropriate, and with the greater community without removing the person from his or her home environment.

The service may be designed as a crisis intervention for persons experiencing an acute episode or an ongoing
independent living service, or both, for persons wishing to obtain or maintain housing and services in the



community.  Services provided should include, but not be limited to, crisis intervention, family work, when
appropriate, development of a specific treatment plan, development of an ongoing rehabilitation plan utilizing
available resources in the community, and coordination with such services as case management, vocational
rehabilitation, schools and other education services, and various special programs which would act as a support
system for the individual.

(i) A volunteer-based companion program designed to encourage the development of personal relationships
with residents of community care facilities with the goal of motivating and assisting residents to make a
successful transition to independent living, or to programs of the community residential treatment system.

The service should be provided primarily by volunteers, including students as a part of a college or university
curriculum, who are supervised and coordinated by trained and experienced personnel.  Services provided
should include, but not be limited to, recreation, one-to-one companionship, advocacy, and assistance in
developing the knowledge and use of community resources, including housing and vocational services, and
follow up for persons who make the transition to independent living.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 134, eff. June 30, 1991.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see Historical and Statutory

Notes under Welfare and Institutions Code § 5600.
Former § 5671, added by Stats.1957, c. 1915, p. 3346, § 1, relating to sale or gift of firearms to mental

patients or parolees of state hospitals or institutions.  See Welfare and Institutions Code § 8101.

§ 5671.5. Programs to serve children and adolescents; legislative intent; criteria 

     •     Historical Notes

It is the intent of the Legislature that programs serving children and adolescents should be established under this
chapter.  Such programs should follow the guidelines and principles set forth in this chapter and in addition
should meet the following criteria unique to the population to be served:

(a) The programs should, to the maximum extent feasible, be designed so as to reduce the disruption and
promote the reintegration of the family unit of which the child is a part.

(b) The programs should have an education focus and should demonstrate specific linkage with community
education resources.

(c) The programs should contain a specific followup component.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 134, eff. June 30, 1991.)
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For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see Historical and Statutory



Notes under Welfare and Institutions Code § 5600.

§ 5672. Programs to serve children and adolescents; program types; criteria; licensure requirements 

     •     Historical Notes

The types of programs serving children and adolescents referred to in Section 5671.5 are those described in this
section.  The programs should meet the criteria set forth in this section and in Sections 5671 and 5671.5.
Nothing in this section should be construed to waive any licensure requirement pursuant to the California
Community Care Facilities Act (Chapter 3 (commencing with Section 1500) of Division 2 of the Health and
Safety Code) for any community care facility.

(a) A program for a short-term crisis residential alternative to hospitalization.  The services in this program
should include, but not be limited to, provision of direct services to the family, specific linkages with the child's
educational system and community educational resources, and development of a support system, including
school and treatment referrals.  The program should be designed for children and adolescents who would
otherwise be referred to a psychiatric inpatient unit.  It should be a 24-hour program, with an emphasis on
stabilization and appropriate referral for further treatment or support services.

(b) A long-term residential treatment program.  This program should have an educational orientation and should
reflect the principle that education be available in the least restrictive environment.  The program should serve
children and adolescents requiring an intensive support system for a period of six to 18 months, who would
otherwise be at risk of periodic hospitalization.  The program should provide coordinated intervention with the
child, family unit, and community education resources, and should include aftercare services to the child and
family unit to solidify gains and develop skills in linking with community services.

(c) A transitional residential program.  This program may include group homes, foster homes, or homes adapted
for preparing adolescents approaching majority to adjust to emancipation.

The services in this program should include, but not be limited to, coordination with community education
resources to meet the child's individual need, family services designed to strengthen the family unity of which
the child is a part, and aftercare services to reinforce the gains brought about by the program and assist in
community adjustment.

(d) A program for a semisupervised, independent but structured living arrangement.  This program should apply
to older adolescents, who are either emancipated or who would not be returning home from out-of-home
placement.  The semisupervised living arrangement should require structured living designed to impart those
skills necessary for successful independent living as described in subdivision (d) of Section 5671.  Adult
supervision should be available 24 hours per day.

The services should include, but not be limited to, prevocational and vocational linkages in the community,
financial planning which may include rent subsidy assistance, and development of a social support system.

(e) (1) A day treatment program.  This program should provide services to children and adolescents who are
residing in their own homes or in out-of-home placements.  Schoolsites or other noninstitutional settings are
preferred for this program.  A day treatment program for children should offer a multidisciplinary approach and
should incorporate education, recreation, and rehabilitation activities.  Services provided should be age
appropriate and age specific intensive remedial programs, including education, counseling, socialization, and
recreational services.  To the extent feasible, the client's family should be included in these activities.

(2) Day treatment services should be designed to provide an alternative to residential placement, to provide
preventive services in the early stages of family breakdown, and to reduce the need for more costly and lengthy
treatment services.  Aftercare services should be available to maintain gains and prevent family regression.

(f) A socialization center program.  This program should provide a multidisciplinary approach and seek funding



from a variety of agencies responsible for providing services, including, but not limited to, school districts and
recreation departments.  The services should promote community acceptance of clients and the integration of
their family units.  Family involvement in planning activities and developing support system linkages should be
encouraged.

(g) An in-home treatment program.  This program should be designed to strengthen the child's ties with the
family unit and with the greater community without removing the child from his or her home environment and
community educational system.

Services provided should include, but not be limited to, crisis intervention, direct family services, development
of specific treatment plans, development of ongoing plans utilizing available resources in the community
educational system, and special programs which act as a support system for the child and family unit.

(h) Augmentation of crisis intervention program.  This program should provide specifically for evaluation,
diagnosis, and disposition planning for children and adolescents in psychiatric crisis.

(i) Case management services program.  This program should emphasize prevention services and should be
designed to divert to noninstitutional programs children and adolescents at risk of involvement with traditional
mental health institutions.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 134, eff. June 30, 1991.  Amended by Stats.1991, c. 611 (A.B.1491),
§ 47, eff. Oct. 7, 1991.)
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Former § 5672, added by Stats.1957, c. 1915, p. 3346, § 1, related to the confiscation of firearms from

mental patients and parolees.  See Welfare and Institutions Code § 8102.

§ 5673. Napa and Riverside counties; community care facilities; pilot program; funds 

(a) A five-year pilot program is hereby authorized in Napa County and Riverside County to establish a 15-bed
locked facility in each county, for the provision of community care and treatment for mentally disordered
persons who are placed in a state hospital or another health facility because no community placements are
available to meet the needs of these patients.  It is the intent of the Legislature to carefully evaluate this specific
approach to determine its potential for replication in other limited jurisdictions.  Participation in this pilot
program by the two counties shall be on a voluntary basis.  The pilot program shall be implemented
notwithstanding the following licensure requirements enforced by the State Department of Social Services:

(1) Subdivision (a) of Section 1502 of the Health and Safety Code, which defines a community care facility as
providing nonmedical care.

(2) Subdivision (a) of Section 1505 of the Health and Safety Code, which exempts any health facility, as
defined by Section 1250 of the Health and Safety Code, from licensure under the California Community Care
Facilities Act (Chapter 3 (commencing with Section 1500) of Division 2 of the Health and Safety Code).

(3) Section 1507 of the Health and Safety Code, which limits the provision of medical services in community
care facilities to incidental medical services.

(4) Paragraph (5) of subdivision (a) of Section 80001 of Title 22 of the California Code of Regulations, which



states that an adult residential facility provides nonmedical care.

(5) Paragraph (7) of subdivision (a) of Section 80072 of Title 22 of the California Code of Regulations, which
relates to a client's right not to be locked in any room, building, or facility premises.  However, for purposes of
this section, a client shall not be locked in any room.

(b) Clients provided care within these pilot facilities shall be conservatees as defined by Section 5350 who,
prior to the establishment of this program, either received care at a state hospital or were placed in facilities for
the mentally disordered.

(c) Standards for services provided shall be developed by each county mental health director, in consultation
with, and approved by, the State Department of Mental Health and monitored regularly by the department for
compliance with these standards.  These services shall be on a 24-hour basis in a therapeutic homelike
environment.  The services shall cover the full range of the social rehabilitation model concept, including, but
not limited to, the following:

(1) Counseling.

(2) Day treatment.

(3) Crisis intervention.

(4) Vocational training.

(5) Medication evaluation and management by a licensed physician and other licensed professional and
paraprofessional staff who possess a valid license or certificate to perform this function.

(d) Administration of medication and monitoring of medication shall occur notwithstanding statutory and
regulatory licensure requirements for community care facilities to the contrary.  Standards for use of
medications shall be developed and monitored by the State Department of Mental Health.

(e) The facilities shall be licensed and monitored by the State Department of Social Services and shall comply
with all licensing requirements except those specifically exempted by this section.  In addition, no less than 75
square feet of outdoor space per client shall be made available for client use.  The State Department of Social
Services shall conduct inspections of the facilities pursuant to Section 1533 of the Health and Safety Code and
shall be given immediate access to the facilities.

(f) In staffing the pilot program, each county board of supervisors shall give full consideration to each potential
means of implementation, including, but not limited to, the clinical, programmatic, and economic benefits and
advantages of each alternative.  The pilot program shall meet all of the staffing criteria of subdivision (b) of
Section 5670.5.  The staff shall use and document the actions of a multidisciplinary professional consultation
staff to meet the specific diagnostic and treatment needs of clients.  The staff shall include, but need not be
limited to, a licensed psychiatrist, a psychologist, a social worker, and a psychiatric technician.  The staff may
also include a licensed vocational nurse.  One or more of the following licensed professionals shall be present at
the facility at all times:

(1) A psychiatrist or psychologist.

(2) A registered psychiatric nurse.

(3) A psychiatric technician.

(4) A licensed vocational nurse.

(g) Protocols and training shall be established for licensed vocational nurses employed by these facilities.

(h) The State Department of Mental Health shall certify the program content in each county and monitor the
program's functions on a regular basis and the State Department of Social Services shall regularly evaluate the



facilities in accord with its statutory and regulatory licensure functions, pursuant to subdivisions (d) and (e).

(i) The pilot program shall be deemed successful if it demonstrates both of the following:

(1) That costs of the program are no greater than public expenditures for providing alternative services to the
clients served by the program.

(2) That the benefit to the clients, as described in subdivision (h), is improved by the program.

(j) Commencement of the pilot program in each county pursuant to this section shall be contingent upon the
county and the department identifying funds for this purpose, as described in a financial plan that is approved in
advance by the Department of Finance.

CREDIT(S)
(Added by Stats.1992, c. 434 (A.B.2756), § 1.  Amended by Stats.1994, c. 462 (S.B.1365), § 2; Stats.1995, c.
223 (A.B.245), § 1, eff. July 31, 1995; Stats.2001, c. 745 (S.B.1191), § 237, eff. Oct. 12, 2001.)

§ 5675. Mental health rehabilitation center; pilot project 

     •     Historical Notes     •     Research References

(a) Subject to Section 5768, Placer County and up to 15 other counties may establish a pilot project for up to six
years, to develop a shared mental health rehabilitation center for the provision of community care and treatment
for persons with mental disorders who are placed in a state hospital or another health facility because no
community placements are available to meet the needs of these patients.  Participation in this pilot project by
the counties shall be on a voluntary basis.

(b)(1) The department shall establish, by emergency regulation, the standards for the pilot project, and monitor
the compliance of the counties with those standards.  Participating counties, in consultation with the
department, shall be responsible for program monitoring.

(2) The department, in conjunction with the county mental health directors, shall provide an interim report to
the Legislature within three years of the commencement of operation of the facilities authorized pursuant to this
section regarding the progress and cost effectiveness demonstrated by the pilot project.  The department, in
conjunction with the county mental health directors, shall report to the Legislature within five years of the
commencement of operation of the facilities authorized pursuant to this section regarding the progress and cost
effectiveness demonstrated by the pilot project.  The report shall evaluate whether the pilot project is effective
based on clinical indicators, and is successful in preventing future placement of its clients in state hospitals or
other long-term health facilities, and shall report whether the cost of care in the pilot facilities is less than the
cost of care in state hospitals or in other long-term health facility options.  The evaluation report shall include,
but not be limited to, an evaluation of the selected method and the effectiveness of the pilot project staffing, and
an analysis of the effectiveness of the pilot project at meeting all of the following objectives:

(A) That the clients placed in the facilities show improved global assessment scores, as measured by
preadmission and postadmission tests.

(B) That the clients placed in the facilities demonstrate improved functional behavior as measured by
preadmission and postadmission tests.

(C) That the clients placed in the facilities have reduced medication levels as determined by comparison of
preadmission and postadmission records.

(3) The pilot project shall be deemed successful if it demonstrates both of the following:

(A) The costs of the program are no greater than public expenditures for providing alternative services to the



clients served by the project.

(B) That the benefit to the clients, as described in this subdivision, is improved by the project.

(c) The project shall be subject to existing regulations of the State Department of Health Services applicable to
health facilities that the State Department of Mental Health deems necessary for fire and life safety of persons
with mental illness.

(d) The department shall consider projects proposed by other counties under Section 5768.

(e)(1) Clients served by the project shall have all of the protections and rights guaranteed to mental health
patients pursuant to the following provisions of law:

(A) Part 1 (commencing with Section 5000) and this part.

(B) Article 5 (commencing with Section 835), Article 5.5 (commencing with Section 850), and Article 6
(commencing with Section 860) of Chapter 4 of Title 9 of the California Code of Regulations.

(2) Clients shall have access to the services of a county patients' rights advocates as provided in Chapter 6.2
(commencing with Section 5500) of Part 1.

CREDIT(S)
(Added by Stats.1994, c. 678 (S.B.2017), § 1.  Amended by Stats.1998, c. 686 (A.B.2682), § 1; Stats.2000, c.
93 (A.B.2877), § 54, eff. July 7, 2000; Stats.2001, c. 171 (A.B.430), § 29, eff. August 10, 2001.)

Historical Notes

Historical And Statutory Notes

2001 Legislation
For all-county letter (ACL) coverage provision relating to Stats.2001, c. 171 (A.B.430), see Historical

and Statutory Notes under Welfare and Institutions Code § 4094.2.
For funding and contract provisions relating to Stats.2001, c. 171 (A.B.430), see Historical and Statutory

Notes under Welfare and Institutions Code § 4643.3
Governor's signing message regarding Stats.2001, c. 171 (A.B.430), see Historical and Statutory Notes

under Government Code § 95004.
1998 Main Volume
Former § 5675, added by Stats.1979, c. 815, § 1, amended by Stats.1984, c.1327,§ 43, providing

legislative findings and intent relating to case management systems, was repealed by Stats.1991, c.
89 (A.B.1288), § 133, eff. June 30, 1991.

Former § 5675, added by Stats.1973, c. 1137, p. 2337, § 4, containing definitions relating to alcoholism
prevention and rehabilitation, was repealed by Stats.1975, c. 1128, p. 2755, § 8.  See Health and
Safety Code § 11760 et seq.

Former § 5675, added by Stats.1965, c. 391, p. 1676, § 5, derived from former § 5402, enacted by
Stats.1937, c. 369, p. 1142, § 5402, amended by Stats.1949, c. 707, p. 1297, § 1 relating to the law
governing proceedings for commitment of inebriates, was repealed by Stats.1967, c. 1667, p. 4107, §
36.5.

Research References

Cross References

Health facilities, voluntary suspension of licensed bed capacity for purpose of using facility to
operate licensed mental health rehabilitation center, see Health and Safety Code § 1271.15.



Code Of Regulations References

Mental health rehabilitation centers, see 9 Cal. Code of Regs. § 781.00 et seq.

§ 5675.1. Civil sanctions 

     •     Historical Notes

(a) In accordance with subdivision (b), the department may establish a system for the imposition of prompt and
effective civil sanctions for long-term care facilities licensed or certified by the department, including facilities
licensed under the provisions of Sections 5675 and 5768, and including facilities certified as providing a special
treatment program under Sections 72443 to 72474, inclusive, of Title 22 of the California Code of Regulations.

(b) If the department determines that there is or has been a failure, in a substantial manner, on the part of any
such facility to comply with the applicable laws and regulations, the director may impose the following
sanctions:

(1) A plan of corrective action that addresses all failure identified by the department and includes timelines for
correction.

(2) A facility that is issued a plan of corrective action, and that fails to comply with the plan and repeats the
deficiency, may be subject to immediate suspension of its license or certification, until the deficiency is
corrected, when failure to comply with the plan of correction may cause a health or safety risk to residents.

(c) The department may also establish procedures for the appeal of an administrative action taken pursuant to
this section, including a plan of corrective action or a suspension of license or certification.

CREDIT(S)
(Added by Stats.2000, c. 93 (A.B.2877), § 55, eff. July 7, 2000.)

Historical Notes
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2000 Legislation
Section 4 of Stats.2000, c. 93 (A.B.2877), provides:
"The Legislature finds and declares as follows:
"(a) Crimes against persons with substantial disabilities remain largely invisible and unapprised.  Crimes

against the disabled are frequently not reported to law enforcement and, when reported, may not be
prosecuted.  Furthermore, many of these victims are not aware of services provided by the program
administered by the State Board of Control pursuant to Article 1 (commencing with Section 13959)
of Chapter 5 of Part 4 of Division 3 of Title 2 of the Government Code.

"(b) Under its existing authority, the State Department of Mental Health has initiated a program to
prevent crime against disabled persons, increase the reporting of crime committed against disabled
persons, assist law enforcement agencies in effectively investigating and prosecuting crimes
committed against disabled persons, and make disabled victims aware of services available to them."

§ 5675.2. Licensing and certification fund; application or renewal of license to operate mental health
rehabilitation center; amount of fees; expiration of license; deposit of fees; expenditure; additional
charges 

     •     Historical Notes



(a) There is hereby created in the State Treasury the Licensing and Certification Fund, Mental Health, from
which money, upon appropriation by the Legislature in the Budget Act, shall be expended by the State
Department of Mental Health to fund administrative and other activities in support of the department's
Licensing and Certification Program.

(b) Commencing January 1, 2005, each new and renewal application for a license to operate a mental health
rehabilitation center shall be accompanied by an application or renewal fee.

(c) The amount of the fees shall be determined and collected by the State Department of Mental Health, but the
total amount of the fees collected shall not exceed the actual costs of licensure and regulation of the centers,
including, but not limited to, the costs of processing the application, inspection costs, and other related costs.

(d) Each license or renewal issued pursuant to this chapter shall expire 12 months from the date of issuance.
Application for renewal of the license shall be accompanied by the necessary fee and shall be filed with the
department at least 30 days prior to the expiration date.  Failure to file a timely renewal may result in expiration
of the license.

(e) License and renewal fees collected pursuant to this section shall be deposited into the Licensing and
Certification Fund, Mental Health.

(f) Fees collected by the department pursuant to this section shall be expended by the department for the
purpose of ensuring the health and safety of all individuals providing care and supervision by licensees and to
support activities of the Licensing and Certification Program, including, but not limited to, monitoring facilities
for compliance with applicable laws and regulations.

(g) The department may make additional charges to the facilities if additional visits are required to ensure that
corrective action is taken by the licensee.

CREDIT(S)
(Added by Stats.2004, c. 509 (S.B.1745), § 2.  Amended by Stats.2006, c. 74 (A.B.1807), § 59, eff. July 12,
2006.)
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For urgency effective and other uncodified provisions relating to Stats.2006, c. 74 (A.B.1807), see

Historical and Statutory Notes under Business and Professions Code § 1300.

§ 5676. Evaluation and monitoring plan 

(a) The department, in conjunction with the State Department of Health Services, shall develop a state-level
plan for a streamlined and consolidated evaluation and monitoring program for the review of skilled nursing
facilities with special treatment programs.  The plan shall provide for consolidated reviews, reports, and
penalties for these facilities.  The plan shall include the cost of, and a timeline for implementing, the plan.  The
plan shall be developed in consultation with stakeholders, including county mental health programs, consumers,
family members of persons residing in long-term care facilities who have serious mental illness, and long-term
care providers.  The plan shall review resident safety and quality programming, ensure that long-term care
facilities engaged primarily in diagnosis, treatment, and care of persons with mental diseases are available and
appropriately evaluated, and ensure that strong linkages are built to local communities and other treatment
resources for residents and their families.  The plan shall be submitted to the Legislature on or before March 1,
2001.



(b) The State Department of Health Services shall forward to the State Department of Mental Health copies of
citations issued to a skilled nursing facility that has a special treatment program certified by the State
Department of Mental Health.

CREDIT(S)
(Added by Stats.2000, c. 93 (A.B.2877), § 56, eff. July 7, 2000.)

§ 5676.5. Use of funds; required contents of applications 

(a) It is the intent of the Legislature to ensure that funds allocated to establish or enhance mental health
programs are used to integrate the new or enhanced program into an existing system of care.

(b) Counties that apply for funds to establish or enhance their mental health service system shall document, in
the application process, how the new funds blend into an existing system of care and do not supplant existing
expenditures.

(c) Applications shall include plans for services and supports, and shall specify how the new or enhanced
program blends into an existing array of services.  Applications shall demonstrate how a collaborative process
involving clients, family members, and other system stakeholders was used to develop the proposal.

(d) Applications shall include a commitment to outcome reporting, as defined by the department, including
client benefit outcomes, client and family member satisfaction, system of care access, cost savings, cost
avoidance, and cost effectiveness outcomes that measure both short- and long-term cost savings.

(e) Applications shall demonstrate, when appropriate, how the county intends to continue the new or enhanced
program when the grant funds have ended.

CREDIT(S)
(Added by Stats.2000, c. 93 (A.B.2877), § 57, eff. July 7, 2000.)

Article 2. Community Support System For Homeless Mentally Disabled Persons

§ 5680. Establishment of support system 

     •     Historical Notes

In order to assist homeless mentally disabled persons to secure, stabilize, and maintain safe and adequate living
arrangements in the community, the Legislature hereby establishes the Community Support System for
Homeless Mentally Disabled.

CREDIT(S)
(Added by Stats.1991, c. 611 (A.B.1491), § 49, eff. Oct. 7, 1991.)
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Former § 5680, added by Stats.1985, c. 1286, § 8, relating to establishment of a support system, was

repealed by Stats.1991, c. 611 (A.B.1491), § 48, eff. Oct. 7, 1991.
Former § 5680, added by Stats.1973, c. 1137, pp. 2338 and 2339, § 4, relating to county alcoholism



advisory boards, alcoholism programs and projects, was repealed by Stats.1975, c. 1128, § 8.  See
Health and Safety Code § 11760 et seq.

Derivation: Former § 5680, added by Stats.1985, c. 1286, § 8.

§ 5681. Legislative intent 

     •     Historical Notes     •     Research References

(a) It is the intent of the Legislature that when funds are made available, counties should assure the delivery of
long-range services and community support assistance to homeless mentally disabled persons and those at risk
of becoming homeless.

(b) It is further the intent of the Legislature that specific outreach and service priority be given under this
chapter to homeless mentally disabled persons not served by any local or state programs as of September 30,
1985.

CREDIT(S)
(Added by Stats.1991, c. 611 (A.B.1491), § 49, eff. Oct. 7, 1991.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5681, added by Stats.1985, c. 1286, § 8, amended by Stats.1988, c. 1449, § 1; Stats.1991, c. 89

(A.B.1288), § 144, eff. June 30, 1991, relating to legislative intent for a community support system,
was repealed by Stats.1991, c. 611 (A.B.1491), § 48, eff. Oct. 7, 1991.

Former § 5681, added by Stats.1973, c. 1137, pp. 2338 and 2339, § 4, relating to county alcoholism
advisory boards, alcoholism programs and projects, was repealed by Stats.1975, c. 1128, § 8.  See
Health and Safety Code § 11760 et seq.

Derivation: Former § 5681, added by Stats.1985, c. 1286, § 8, amended by Stats.1988, c. 1449, § 1;
Stats.1991, c. 89 (A.B.1288), § 144.

Research References

Code Of Regulations References

Community services and supports, outreach and engagement, see 9 Cal. Code of Regs. § 3640.

§ 5682. Goal of community support system 

     •     Historical Notes

The goal of the community support system is to assure that needed community services are provided to
homeless mentally disabled persons and those at risk of becoming homeless to stabilize, maintain, and enhance
their living in the community.  All services of the community support system are offered to these persons on a
voluntary basis.  The active participation of the clients being provided services is encouraged at all times.
Programs are designed to be accessible to the clients intended to be served.  No individual service offered
should be contingent upon the acceptance of any other community support service or mental health treatment.

CREDIT(S)
(Added by Stats.1991, c. 611 (A.B.1491), § 49, eff. Oct. 7, 1991.)



Historical Notes
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1998 Main Volume
Former § 5682, added by Stats.1985, c. 1286, § 8, amended by Stats.1991, c. 89 (A.B.1288), § 145, eff.

June 30, 1991, relating to the goal of a community support system, was repealed by Stats.1991, c.
611 (A.B.1491), § 48, eff. Oct. 7, 1991.

The repealed sections, added by Stats.1973, c. 1137, pp. 2338 and 2339, § 4, relating to county
alcoholism advisory boards, alcoholism programs and projects, was repealed by Stats.1975, c. 1128,
§ 8.  See Health and Safety Code § 11760 et seq.

Derivation: Former § 5682, added by Stats.1985, c. 1286, § 8, amended by Stats.1991, c. 89
(A.B.1288), § 145.

§ 5683. Function of support system; services available 

     •     Historical Notes

The function of the community support system is to conduct active outreach to homeless mentally disabled
persons, to secure and maintain income, housing, food, and clothing for clients, and to develop social skills and
prevocational and vocational skills on a voluntary basis.  Each community support system is based upon the
range of services as may be necessary to meet a client's needs:

(a) Personal assistance to secure and maintain housing, food, clothing, income, and health benefits.

(b) Accessing social and vocational skill development activities when they are available, case management, and
crisis intervention, with a focus on finding alternatives to acute inpatient hospital care, services when they are
needed.

CREDIT(S)
(Added by Stats.1991, c. 611 (A.B.1491), § 49, eff. Oct. 7, 1991.)
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Former § 5683, added by Stats.1985, c. 1286, § 8, amended by Stats.1989, c. 393, § 2; Stats.1991, c. 89

(A.B.1288), § 146, eff. June 30, 1991, relating to function of a support system, was repealed by
Stats.1991, c. 611 (A.B.1491), § 48, eff. Oct. 7, 1991.

Derivation: Former § 5683, added by Stats.1985, c. 1286, § 8; amended by Stats.1989, c. 393, § 2;
Stats.1991, c. 89 (A.B.1288), § 146.

§ 5683.5. Temporary funds to homeless clients; amount; recoupment of payments 

     •     Historical Notes

Community support systems may provide temporary funds to their homeless clients for their personal incidental
living needs while the clients are in residential placement.  Up to seventy-five dollars ($75) may be made
available monthly to each client for this purpose.  Local mental health programs shall, to the extent possible,
recoup payments from clients after they become eligible for a governmental assistance program, including, but



not limited to, general relief or SSI/SSP funds or otherwise become financially able to repay the county
community support system.

CREDIT(S)
(Added by Stats.1991, c. 611 (A.B.1491), § 49, eff. Oct. 7, 1991.)
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Former § 5683.5, added by Stats.1988, c. 693, § 1, relating to temporary funds to homeless clients, was

repealed by Stats.1991, c. 611 (A.B.1491), § 48, eff. Oct. 7, 1991.
Derivation: Former § 5683.5, added by Stats.1988, c. 693, § 1.

§ 5685. County provision of services; contracts with public or private agencies 

     •     Historical Notes

Counties may provide specific services, contract with a public or private agency, or a combination of both.
Nothing contained in this article shall prevent a county from developing a consortium model which involves a
number of providers performing specific functions.  If a county decides to contract out a portion or all of the
community support program functions, priority shall be given to providers, public or private, that have
demonstrated an ability and desire to the county to work with the population intended to be served and which
possess the management skills needed to perform the functions they propose to perform.

CREDIT(S)
(Added by Stats.1991, c. 611 (A.B.1491), § 49, eff. Oct. 7, 1991.)
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Former § 5685, added by Stats.1985, c. 1286, § 8, relating to county provision of services, was repealed

by Stats.1991, c. 611 (A.B.1491), § 48, eff. Oct. 7, 1991.
Derivation: Former § 5685, added by Stats.1985, c. 1286, § 8.

§ 5685.5. Finances of mentally ill persons; management services by public guardian; records 

     •     Historical Notes

(a) A county may contract with the local office of the public guardian to receive and manage income and
benefits for mentally ill persons, regardless of whether the persons are under conservatorship.  The case
management services described in this section shall be provided only with the consent of the client.  The public
guardian, under the contracts, may perform functions intended to meet the goals of the community support
system listed in Section 5683, and may also include, but not be limited to, all of the following case management
services:

(1) Outreach and casefinding to locate mentally ill persons in need of services.

(2) Establishing liaison with charitable organizations which serve mentally ill persons.



(3) Assistance in applying for and obtaining public assistance benefits for which they are eligible.

(b) Any office of the public guardian contracting with the county to provide these management services shall
maintain a record of those individuals being assisted, including information about whether the individual is
under conservatorship, the type of service assistance provided by the office of the public guardian, and any
agencies with which the office of the public guardian is coordinating efforts.

CREDIT(S)
(Added by Stats.1991, c. 611 (A.B.1491), § 49, eff. Oct. 7, 1991.)
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Former § 5685.5, added by Stats.1987, c. 1384, § 1, relating to management of finances of mentally ill

persons, was repealed by Stats.1991, c. 611 (A.B.1491), § 48, eff. Oct. 7, 1991.
Derivation: Former § 5685.5, added by Stats.1987, c. 1384, § 1.

§ 5686. Management of SSI/SSP funds 

     •     Historical Notes

Whenever a county believes that a mentally disabled person may be unable to manage his or her SSI/SSP funds,
the county mental health program shall advise the person that he or she may have a trusted family member,
relative or friend designated as their representative payee under the SSI/SSP program.

CREDIT(S)
(Added by Stats.1991, c. 611 (A.B.1491), § 49, eff. Oct. 7, 1991.)
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Former § 5686, added by Stats.1991, c. 89 (A.B.1288), § 149, eff. June 30, 1991, relating to

management of SSI/SSP funds, was repealed by Stats.1991, c. 611 (A.B.1491), § 48, eff. Oct. 7,
1991.

Former § 5686, added by Stats.1985, c. 1286, § 8, relating to guidelines for community support systems,
was repealed by Stats.1991, c. 89 (A.B.1288), § 148, eff. June 30, 1991.

Derivation: Former § 5686, added by Stats.1991, c. 89 (A.B.1288), § 149.

§ 5686.5. Use of existing resources; management by client of personal funds 

     •     Historical Notes

In order to make the most efficient use of the public funds appropriated for this purpose, counties are
encouraged to maximize the use of existing public and private community resources.  If voluntarily requested
by the client, the community support agency shall help the client learn to manage his or her own money.  Any
SSI/SSP money, or other personal funds, if managed by the program or by the local office of the public
guardian, shall, at all times, be considered as the client's money.  Nothing in this section, however, shall prevent



a client from purchasing residential care with SSI/SSP funds.

CREDIT(S)
(Added by Stats.1991, c. 611 (A.B.1491), § 49, eff. Oct. 7, 1991.)
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Former § 5686.5, added by Stats.1985, c. 1286, § 8, amended by Stats.1989, c. 393, § 3, relating to use

of existing resources, was repealed by Stats.1991, c. 611 (A.B.1491), § 48, eff. Oct. 7, 1991.
Derivation: Former § 5686.5, added by Stats.1985, c. 1286, § 8, amended by Stats.1989, c. 393, § 3.

§ 5688.6. Unexpended funds; transfers and appropriations 

     •     Historical Notes

Any and all funds appropriated for the homeless mentally disabled which have been determined to be
unexpended and unencumbered two years after the date the funds were appropriated shall be transferred to the
Department of Housing and Community Development.  The amount of transfer shall be determined after the
State Department of Mental Health settles county cost reports for the fiscal year the funds were appropriated.
The funds transferred to the Department of Housing and Community Development shall be administered in
accordance with that department's Special Users Housing Rehabilitation or Emergency Shelter programs to
provide low-income transitional and long-term housing for homeless mentally disabled persons.  Special
priority shall be given to project proposals for homeless mentally disabled persons in the same county from
which the funds for the support of the community support system were originally allocated.

CREDIT(S)
(Added by Stats.1991, c. 611 (A.B.1491), § 49, eff. Oct. 7, 1991.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5688.6, added by Stats.1987, c. 36, § 1, amended by Stats.1991, c. 89 (A.B.1288), § 154, eff.

June 30, 1991, relating to housing and temporary shelters, was repealed by Stats.1991, c. 611
(A.B.1491), § 48, eff. Oct. 7, 1991.

Derivation: Former § 5688.6, added by Stats.1987, c. 36, § 1, amended by Stats.1991, c. 89 (A.B.1288),
§ 154.

Article 2.5. Older Adults System Of Care Mental Health Demonstration Project

§ 5689. Older Adults System of Care Demonstration Project 

(a) The State Department of Mental Health shall establish and administer an Older Adults System of Care
Demonstration Project, subject to funds appropriated for this purpose, that provides support and funding to
develop model systems of care to serve the target population specified in Section 5689.2.  Funds appropriated



for purposes of this article shall be used to support pilot projects that address the specific needs of older adults
with mental illness by testing existing and new models for coordinated, comprehensive service delivery.

(b) The project shall be designed to encourage the development and testing of a coordinated, consumer-focused,
comprehensive mental health system of care consistent with the recommendations contained in the California
Mental Health Master Plans' Older Adult Chapter.

CREDIT(S)
(Added by Stats.2000, c. 93 (A.B.2877), § 58, eff. July 7, 2000.)

§ 5689.1. Steering committee 

The department shall establish a steering committee for the purposes of this article.

CREDIT(S)
(Added by Stats.2000, c. 93 (A.B.2877), § 58, eff. July 7, 2000.)

§ 5689.2. Target population 

     •     Research References

(a) The target population to be served pursuant to this article shall be adults who are 60 years of age or older,
diagnosed with a mental disorder, as defined by the most current edition of the Diagnostic and Statistical
Manual of Mental Disorders, who have a functional impairment, and who meet any of the following criteria:

(1) Are severely and persistently disabled.

(2) Are acutely disabled.

(3) Are impacted by disasters or local emergencies.

(b) For purposes of this article, "functional impairment" means a being substantially impaired in major life
activities because of a mental disorder in at least two of the following areas on a continuing or intermittent
basis:

(1) Independent living.

(2) Social and family relationships.

(3) Vocational skills, employment, or leisure activities.

(4) Basic living skills.

(5) Money management.

(6) Self-care capacities.

(7) Physical condition.

CREDIT(S)
(Added by Stats.2000, c. 93 (A.B.2877), § 58, eff. July 7, 2000.)
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Mental health services act, definitions, older adult, see 9 Cal. Code of Regs. § 3200.230.

§ 5689.3. Proposals and grants 

The department shall seek proposals and competitively award grants to local mental health departments for a
period of up to three years to implement this demonstration project.  Grantees shall be representative of
different geographic areas of the state to the extent resources are available.  The department shall encourage
multicounty collaboration.

CREDIT(S)
(Added by Stats.2000, c. 93 (A.B.2877), § 58, eff. July 7, 2000.)

§ 5689.4. Mental Health and Aging Advisory Coalition 

Grantees shall establish or identify a Mental Health and Aging Advisory Coalition comprised of pilot project
participants, public and private sector service providers, senior service consortiums, commissions, boards, and
advisory councils, consumers and family members of consumers, mental health advocates, and other
stakeholders.  This coalition shall be advisory to the county mental health department.  Coalition participants
may include, but are not limited to, area agencies on aging, adult day and adult day health care programs, senior
centers, public and private sector health programs, mental health, aging, social service, legal service, and public
guardian programs, conservators, drug and alcohol programs, senior ombudsmen, residential care facility
operators, family caregivers, family caregiver service providers, and other stakeholders.

CREDIT(S)
(Added by Stats.2000, c. 93 (A.B.2877), § 58, eff. July 7, 2000.)

§ 5689.5. Identification of collaborative efforts; project goals and outcome measurements 

(a) Each grantee shall identify collaborative efforts it will undertake to link the Older Adult Mental Health
System of Care with other related planning and implementation efforts occurring within the county, including,
but not limited to, Long Term Care Integration Pilot Project activities pursuant to Article 4.3 (commencing with
Section 14139.05) of Chapter 7 of Part 3 of Division 9.

(b) Each grantee shall define its project goals and establish client and system outcome measurements in
collaboration with the department.

CREDIT(S)
(Added by Stats.2000, c. 93 (A.B.2877), § 58, eff. July 7, 2000.)

§ 5689.6. Common data elements 

The department, in collaboration with the California Mental Health Planning Council and the grantees, shall
identify a set of common data elements that will be used to collect, analyze, and measure performance among
grantees.

CREDIT(S)
(Added by Stats.2000, c. 93 (A.B.2877), § 58, eff. July 7, 2000.)

§ 5689.7. Evaluations 



(a) To the extent funds are available, evaluation shall be conducted both by the participating county evaluation
staff of each participating county and by an independent evaluator contracted for by the department.

(b) Evaluation at both the local and state levels shall assess the extent to which:

(1) The county system of care is serving the targeting population.

(2) Timely performance data related to client outcomes and cost avoidance is collected, analyzed, and reported.

(3) System of care components are implemented as intended.

(4) Information is collected that documents needs for future planning.

CREDIT(S)
(Added by Stats.2000, c. 93 (A.B.2877), § 58, eff. July 7, 2000.)

§ 5689.8. Project reports and recommendations 

The department shall provide periodic progress reports and recommendations on the status of the
Demonstration Project provided for in this article to the Long Term Care Coordination Council pursuant to
Section 12803.2 of the Government Code.

CREDIT(S)
(Added by Stats.2000, c. 93 (A.B.2877), § 58, eff. July 7, 2000.)

§ 5689.9. Additional progress reports 

The department shall provide periodic progress reports on the status of the demonstration projects to all
Demonstration Project participants and mental health directors to increase statewide awareness about mental
health service development for older adults.  The department may provide copies of these reports to other
individuals or entities.

CREDIT(S)
(Added by Stats.2000, c. 93 (A.B.2877), § 58, eff. July 7, 2000.)

 Article 3. Community Vocational Rehabilitation System

§ 5690. Legislative intent; establishment of services 

     •     Historical Notes

It is the intent of the Legislature to, encourage the establishment in each county of a system of community
vocational rehabilitation and employment services, for persons with serious psychiatric disabilities.  It is further
the intent of the Legislature that there be a range of available services whenever possible in each county based
on the principle that work is an essential element in the local mental health treatment and support system.

CREDIT(S)
(Added by Stats.1985, c. 1286, § 9, eff. Sept. 30, 1985.  Amended by Stats.1991, c. 89 (A.B.1288), § 157, eff.
June 30, 1991.)
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For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see Historical and Statutory

Notes under Welfare and Institutions Code § 5600.

§ 5691. Implementation; funds 

     •     Historical Notes

(a) Counties may implement the community vocational rehabilitation system described in this chapter with
existing county allocations, funds available from the Department of Rehabilitation and other state and federal
agencies.

(b) It is the intent of the Legislature that on an annual basis five hundred thousand dollars ($500,000), or 17
percent, whichever is less, of the total federal funds available to the State of California pursuant to Section 611
of the Stewart B. McKinney Homeless Assistance Act, Public Law 100-77 (42 U.S.C. Sec. 290aa) shall be used
to fund services pursuant to this chapter for homeless mentally disabled persons and those at risk of becoming
homeless who have been identified pursuant to Chapter 2.6 (commencing with Section 5680).

Counties may not use these funds to provide services, including, but not limited to, vocational services, which
could be funded by the Department of Rehabilitation.

CREDIT(S)
(Added by Stats.1985, c. 1286, § 9, eff. Sept. 30, 1985.  Amended by Stats.1988, c. 1449, § 2, operative July 1,
1989; Stats.1991, c. 89 (A.B.1288), § 158, eff. June 30, 1991.)
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For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see Historical and Statutory

Notes under Welfare and Institutions Code § 5600.

§ 5692. Implementation and coordination of interagency agreements; role of department of mental health 

     •     Historical Notes

The State Department of Mental Health shall, to the extent resources are available, have responsibility for the
provision of technical assistance, maximizing federal revenue, and ensuring coordination with other state
agencies including implementing and coordinating interagency agreements between the Department of
Rehabilitation and the State Department of Mental Health.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 160, eff. June 30, 1991.)
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Historical And Statutory Notes

1998 Main Volume
For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see Historical and Statutory

Notes under Welfare and Institutions Code § 5600.
Former § 5692, added by Stats.1985, c. 1286, § 9, providing for an interdepartmental task force to

compare services available to developmentally disabled persons, was repealed by Stats.1990, c. 1455
(S.B.2374), § 29.

Another § 5692, added as § 5678 by Stats.1986, c. 806, § 1 and renumbered § 5692 and amended by
Stats.1991, c. 89 (A.B.1288), § 136, eff. June 30, 1991, was subsequently renumbered § 5699 and
amended by Stats.1991, c. 611 (A.B.1491), § 50, eff. Oct. 7, 1991.

Section 159 of Stats.1991, c. 89 (A.B.1288), eff. June 30, 1991, provides:
"Section 5692 of the Welfare and Institutions Code is repealed."

§ 5692.5. Programs; types 

     •     Historical Notes

Programs that constitute the community vocational rehabilitation system are of the following types:

(a) Prevocational programs should be, but are not limited to, components of day treatment programs,
socialization and activity centers, board-and-care facilities, and skilled nursing-special treatment programs.
Prevocational programs may use individual and group counseling, educational groups, volunteer service
programs, and other modalities to emphasize to individuals the value of work and their right to employment.

(b) Vocational programs providing linkage and coordination for the system and which provide the following:

(1) Information, outreach, and referral services which provide ongoing liaison with assessment prevocational
programs.

(2) Intake and evaluation services which may use vocational testing and analysis of work history to identify
vocational strengths, weaknesses, and needs.  The assessment findings should be used by the client and the
program to negotiate the goals and objectives of an individual vocational plan.

(3) Work experience programs which consist of time-limited work opportunities that enable participants to
develop work skills and establish a work history.  These programs may include, but not be limited to,
agency-operated businesses, work placements in the community, or other activities that provide a realistic work
environment.

(4) Individual and group counseling services which are separated from the work experience component;
individual counseling to assist clients in resolving problems related to the work situation, to update and
renegotiate the individual vocational plan, and to assist clients with nonwork-related problems that affect their
participation in the program; group counseling to address Social Security Administration rules and regulations:
the effects of medication on work performance, the relationship between work and mental health, attributes and
attitudes necessary for successful employment, job-seeking skills, and other related topics.

(5) Job development, placement, and referral services which assist clients in the following areas: obtaining
competitive employment; admission to job training or education programs; referral to the Department of
Rehabilitation; agency operated competitive employment programs; governmental and private sector
affirmative action hiring programs for the disabled; or other specialized employment programs.  If employment,
training, or education programs are not suitable for a client, the client should be actively referred back to a
prevocational program or other mental health program that best meets his or her current needs.

(6) Support services which may include peer support groups and job clubs to assist clients in obtaining and



maintaining employment; ongoing client counseling and placement followup; employer training, consultation,
and placement followup services; and consultation services to prevocational programs.

(7) The preferred method to deliver the vocational rehabilitation services described in this section is supported
employment.

CREDIT(S)
(Formerly § 5693, added by Stats.1985, c. 1286, § 9, eff. Sept. 30, 1985.  Renumbered § 5692.5 and amended
by Stats.1991, c. 89 (A.B.1288), § 161, eff. June 30, 1991.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see Historical and Statutory

Notes under Welfare and Institutions Code § 5600.
Another § 5692.5, added as § 5678.1 by Stats.1986, c. 806, § 1, was renumbered§ 5692.5 and amended

by Stats.1991, c. 89 (A.B.1288), § 137, eff. June 30, 1991 and was subsequently renumbered §
5699.1 and amended by Stats.1991, c. 611 (A.B.1491), § 51, eff. Oct. 7, 1991.

§ 5693. Development principles 

     •     Historical Notes

The following principles should guide development of community vocational rehabilitation systems:

(a) Work:

(1) Work should be meaningful, necessary, and have value to the individual performing it.

(2) For individuals participating in vocational programs every effort should be made to pay them the minimum
wage.  However, in all cases, wages paid shall be in compliance with all relevant state and federal labor laws.

(3) That work will result in the development of attributes that will enhance further employability.

(b) Staff:

(1) Staffing patterns at all levels should reflect the cultural, linguistic, ethnic, racial, disability, sexual, and other
social characteristics of the community the program serves.

(2) All participating programs should take affirmative action to encourage the application and employment of
consumers and former consumers of the mental health system at all program levels.

(3) Programs should be designed to use multidisciplinary professional consultation and staff to meet the specific
needs of clients.

(4) When operating a business enterprise, programs should employ individuals with the business, management,
supervisorial, trade, and occupational skills necessary for successful operation.

(5) Programs should, where appropriate, employ paraprofessionals.

(6) Programs should develop and implement staff training and development plans for personnel at all levels.

(c) Facilities:



(1) The individual elements of the system should, where possible, be in separate facilities.

(2) Facilities housing vocational and employment programs should be modeled on competitive businesses
operating in the community.

(3) Facilities shall be in compliance with all relevant state and federal safety, health, and accessibility
regulations.

(d) System:

(1) Counties developing a community vocational rehabilitation system should utilize existing program resources
to develop prevocational programs and a referral base for vocational programs.

(2) Individual programs operate most effectively within the context of a complete system.  Counties
undertaking development of a community vocational rehabilitation system should commit themselves to the
implementation of regionally integrated prevocational and vocational programs.

(3) Rural counties, where appropriate, should be encouraged to develop intercounty systems, or to integrate
their programs with programs serving other target populations.

(4) The system should have the capacity to deliver services tailored to individual needs.  If a program is found
to be unsuitable for a client at a specific time, an explanation will be provided to the client and he or she shall
be referred to a more suitable program and encouraged to reapply.  The system should have policies designed to
meet changing client needs and to work with individuals over time to develop their vocational potential.

CREDIT(S)
(Formerly § 5694, added by Stats.1985, c. 1286, § 9, eff. Sept. 30, 1985.  Renumbered § 5693 and amended by
Stats.1991, c. 89 (A.B.1288), § 162, eff. June 30, 1991.

Historical Notes

Historical And Statutory Notes

1998 Main Volume
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amended by Stats.1991, c. 89 (A.B.1288), § 161, eff. June 30, 1991.

§ 5693.2. Advisory group 

Counties undertaking development of a community vocational rehabilitation system are encouraged to establish
an advisory group consisting of primary consumers, parents, representatives from the business community, and
other individuals who may provide assistance in developing the system.

CREDIT(S)
(Formerly § 5695, added by Stats.1985, c. 1286, § 9, eff. Sept. 30, 1985.  Renumbered § 5693.2 and amended
by Stats.1992, c. 1374 (A.B.14), § 33, eff. Oct. 28, 1992.)

§ 5693.5. Technical assistance 

     •     Historical Notes

The director shall provide technical assistance to those counties developing a community vocational



rehabilitation system.  In the event that the department lacks sufficient resources to provide technical assistance,
it may be provided by contract.

CREDIT(S)
(Formerly § 5696, added by Stats.1985, c. 1286, § 9, eff. Sept. 30, 1985.  Renumbered § 5693.5 and amended
by Stats.1991, c. 89 (A.B.1288), § 163, eff. June 30, 1991.)
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Notes under Welfare and Institutions Code § 5600.

Article 4. Self-Help

§ 5694. Self-help groups; peer counseling; individualized service plans 

     •     Historical Notes

Each community support program for the homeless mentally disabled should also assist its clients to establish
self-help groups and peer counseling.  Each agency should offer each client a written individualized service
plan that will specify the services to be provided as a result of discussions with the client and the rights of the
client, as well as the expected results or outcomes of the services.  Each program should encourage each client
to include family members, friends, his or her primary therapist, and his or her physician in the development of
his or her individualized service plan.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 164, eff. June 30, 1991.)
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c. 89 (A.B.1288), § 162, eff. June 30, 1991.

§ 5694.5. Funding of self-help projects 

     •     Historical Notes

The counties may utilize designated mental health funding pursuant to this part for establishing and maintaining
any client self-help mental health projects.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 164, eff. June 30, 1991.)
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For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see Historical and Statutory

Notes under Welfare and Institutions Code § 5600.

 Article 5. Policy Initiatives For Seriously Emotionally Disturbed Children

§ 5694.7. Notice of specific case to director; assignment of case for review and assessment to private
provider; determination; time 

     •     Historical Notes     •     Research References

When the director of mental health in a county is notified pursuant to Section 319.1 or 635.1, or Section 7572.5
of the Government Code about a specific case, the county mental health director shall assign the responsibility
either directly or through contract with a private provider, to review the information and assess whether or not
the child is seriously emotionally disturbed as well as to determine the level of involvement in the case needed
to assure access to appropriate mental health treatment services and whether appropriate treatment is available
through the minor's own resources, those of the family or another private party, including a third-party payer, or
through another agency, and to ensure access to services available within the county's program.  This
determination shall be submitted in writing to the notifying agency within 30 days.  If in the course of
evaluating the minor, the county mental health director determines that the minor may be dangerous, the county
mental health director may request the court to direct counsel not to reveal information to the minor relating to
the name and address of the person who prepared the subject report.  If appropriate treatment is not available
within the county's Bronzan-McCorquodale program, nothing in this section shall prevent the court from
ordering treatment directly or through a family's private resources.

CREDIT(S)
(Formerly § 5697.5, added by Stats.1985, c. 1286, § 10, eff. Sept. 30, 1985.  Amended by Stats.1988, c. 1125, §
2.  Renumbered § 5694.7 and amended by Stats.1991, c. 89 (A.B.1288), § 168, eff. June 30, 1991; Stats.1991, c.
356 (A.B.910), § 1.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Sections 1 and 5 of Stats.1988, c. 1125, provide:
"Section 1.  The Legislature finds and declares that dependents of the court, as described pursuant to

Section 300, are not receiving adequate treatment services.
"The Legislature further finds and declares that the appropriate state department responsible for services

to dependent children should provide the funding for those services, so that funding for basic
maintenance support should be provided by the State Department of Social Services, education
services should be funded by the State Department of Education, and mental health treatment
services should be funded by the State Department of Mental Health."

"Sec. 5. This act is declaratory of existing law and is not intended to impose a new program or higher
level of service upon any local agency.  It is intended, however, that this restatement of existing law



should focus attention upon dependents of the court, as described pursuant to Section 300 of the
Welfare and Institutions Code, and engender a renewed sense of commitment to meeting their
mental health treatment needs."

Research References

Cross References

Mental health evaluations, recommendations, and dispositional procedures for minors, see Welfare
and Institutions Code § 710 et seq.

Article 6. Regional Facilities For Seriously Emotionally Disturbed Wards

§ 5695. Legislative findings and declaration 

     •     Historical Notes

The Legislature finds and declares the following:

(a) The Legislature has declared its intent to provide, at the local level, a range of appropriate mental health
services for seriously emotionally disturbed minors.  These programs include both outpatient and nonsecure
residential care and treatment.

(b) The Legislature recognizes that, while some minors will benefit from this care and treatment, there exists a
population within that group who have been adjudged wards of the juvenile court pursuant to Section 602 who
are seriously emotionally disturbed, and by lack of behavior control and offense history, are not benefiting from
existing programs, including the 24-hour facilities currently being operated under juvenile court law (Chapter 2
(commencing with Section 200) of Part 1 of Division 2).

(c) The Legislature finds that there are no treatment facilities specifically designed and operated to provide both
intensive mental health treatment and behavior control to this population of wards in a secure setting.  These
wards are frequent failures in open residential care and when confined to traditional juvenile justice system
facilities, disrupt programming, endanger themselves and others, and require intensive supervision including
occasional isolation and provision of a one-to-one supervision ratio.  The behavior and needs of this population
affect the ability of the existing facilities to meet the program needs of the remainder of the population which is
more appropriately detained or committed there.

(d) Psychiatric hospitals frequently refuse to accept these wards because of their offense history or their
extremely disruptive behavior, because they do not always meet medical necessity for acute admission, or
because the lengths of stay in inpatient programs are too limited in duration.  Because of these problems,
seriously emotionally disturbed minors adjudged to be wards pursuant to Section 602 do not receive the level of
mental health care necessary to interrupt the cycle of emotional disturbance leading to assaultive or
self-destructive behavior.

(e) The Legislature therefore declares its intent to establish regional facilities which will provide an additional
dispositional resource to the juvenile justice system, and which will demonstrate the feasibility and
effectiveness of providing the services described in this chapter to seriously emotionally disturbed minors who
have been adjudged wards of the juvenile court pursuant to Section 602 and whose physical and mental
treatment needs require a secure facility and program.  It is also the intent of the Legislature to secure for the
minors committed to such a facility, the protection, custody, care, treatment, and guidance that is consistent
with the purpose of the juvenile court law (Chapter 2 (commencing with Section 200) of Part 1 of Division 2).



CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 170, eff. June 30, 1991.)

Contingency

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see
Historical and Statutory Notes under Welfare and Institutions Code § 5600.

For conditions rendering the provisions of Stats.1991, c. 89 (A.B.1288), inoperative
"in the event of a determination by the Commission on State Mandates . . . or a final

judicial determination . . . that any provision of this act is a state-mandated local
program requiring state reimbursement to a local agency or school district within the

meaning of Section 6 of Article XIII B of the California Constitution", see Stats.1991, c.
89 (A.B.1288), § 209, as amended by Stats.1993, c. 728 (A.B.1728), § 6.

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Section 209 of Stats.1991, c. 89, describing conditions under which the provisions of that chapter are

inoperative, is set out in the Historical and Statutory Notes under Welfare and Institutions Code §
5600.

Another § 5695, added by Stats.1985, c. 1286, § 9, was renumbered § 5693.2 and amended by
Stats.1992, c. 1374 (A.B.14), § 33, eff. Oct. 28, 1992.

§ 5695.2. Regional facilities; maximum term of commitment 

     •     Historical Notes

There may be established, on a regional basis, secure facilities which are physically and programmatically
designed for the commitment and ongoing treatment of seriously emotionally disturbed minors who have been
adjudged wards of the juvenile court pursuant to Section 602.  No minor shall be committed to the facility for
more than 18 months from the date of admission.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 170, eff. June 30, 1991.)

Contingency

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see
Historical and Statutory Notes under Welfare and Institutions Code § 5600.

For conditions rendering the provisions of Stats.1991, c. 89 (A.B.1288), inoperative
"in the event of a determination by the Commission on State Mandates . . . or a final

judicial determination . . . that any provision of this act is a state-mandated local
program requiring state reimbursement to a local agency or school district within the

meaning of Section 6 of Article XIII B of the California Constitution", see Stats.1991, c.
89 (A.B.1288), § 209, as amended by Stats.1993, c. 728 (A.B.1728), § 6.

Historical Notes



Historical And Statutory Notes

1998 Main Volume
Section 209 of Stats.1991, c. 89, describing conditions under which the provisions of that chapter are

inoperative, is set out in the Historical and Statutory Notes under Welfare and Institutions Code §
5600.

§ 5695.5. Board of directors 

     •     Historical Notes

A board of directors for a facility shall be established to provide oversight and direction to the design,
implementation, and operation of the facility in order to ensure adherence to the statement of legislative intent
in Section 5590 and to the overall goals and objectives of the facility.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 170, eff. June 30, 1991.)

Contingency

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see
Historical and Statutory Notes under Welfare and Institutions Code § 5600.

For conditions rendering the provisions of Stats.1991, c. 89 (A.B.1288), inoperative
"in the event of a determination by the Commission on State Mandates . . . or a final

judicial determination . . . that any provision of this act is a state-mandated local
program requiring state reimbursement to a local agency or school district within the

meaning of Section 6 of Article XIII B of the California Constitution", see Stats.1991, c.
89 (A.B.1288), § 209, as amended by Stats.1993, c. 728 (A.B.1728), § 6.

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Section 209 of Stats.1991, c. 89, describing conditions under which the provisions of that chapter are

inoperative, is set out in the Historical and Statutory Notes under Welfare and Institutions Code §
5600.

§ 5695.7. Composition of board; administration of facility 

(a) The board of directors shall be composed of the chief probation officer and the local mental health directors
of each of the participating counties.

(b) The regional facilities shall operate under the administration of the onsite director who shall be directly
responsible to the board of directors for adherence to all policies and procedures established by the board and to
the intent of the Legislature stated in Section 5695.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 170, eff. June 30, 1991.  Amended by Stats.1991, c. 611 (A.B.1491),
§ 52, eff. Oct. 7, 1991.)



§ 5696. Admission criteria 

     •     Historical Notes

Prior to the opening of any regional facility, the board of directors shall develop written admission criteria,
approved by the Department of the Youth Authority, for those minors who are most at risk of entering the adult
criminal justice system as emotionally disordered offenders at high risk of committing predatory and violent
crimes, including, but not limited to, the following requirements:

(a) The minor is at the time of commitment between the ages of 12 and 18 years, he or she has been adjudged to
be a ward of the juvenile court pursuant to Section 602, and his or her custody has been placed under the
supervision of a probation officer pursuant to Section 727.

(b) The ward is seriously emotionally disturbed as is evidenced by a diagnosis from the current edition of the
Diagnostic and Statistical Manual of Mental Disorders and evidences behavior inappropriate to the ward's age
according to expected developmental norms.  Additionally, all of the following must be present:

(1) The behavior presents a danger to the community or self and requires intensive supervision and treatment,
but the ward is not amenable to other private or public residential treatment programs because his or her
behavior requires a secure setting.

(2) The symptomology is both severe and frequent.

(3) The inappropriate behavior is persistent.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 170, eff. June 30, 1991.)

Contingency

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see
Historical and Statutory Notes under Welfare and Institutions Code § 5600.

For conditions rendering the provisions of Stats.1991, c. 89 (A.B.1288), inoperative
"in the event of a determination by the Commission on State Mandates . . . or a final

judicial determination . . . that any provision of this act is a state-mandated local
program requiring state reimbursement to a local agency or school district within the

meaning of Section 6 of Article XIII B of the California Constitution", see Stats.1991, c.
89 (A.B.1288), § 209, as amended by Stats.1993, c. 728 (A.B.1728), § 6.

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Section 209 of Stats.1991, c. 89, describing conditions under which the provisions of that chapter are

inoperative, is set out in the Historical and Statutory Notes under Health and Safety Code § 209.
Former § 5696, added by Stats.1985, c. 1128, § 9, was renumbered § 5693.5 and amended by

Stats.1991, c. 89 (A.B.1288), § 163, eff. June 30, 1991.

§ 5696.2. Wards not eligible for admission 



     •     Historical Notes

No ward shall be admitted to any regional facility described in this chapter who meets any of the following
criteria:

(a) The ward has a primary substance abuse problem.

(b) The ward has a primary developmental disability.

(c) The ward requires an acute psychiatric hospital setting.

(d) The ward can benefit from or requires a level of treatment or confinement not provided at the facility.

(e) The ward suffers from a medical condition which requires ongoing nursing and medical care, beyond the
level that the program can provide.

(f) The ward is under conservatorship established pursuant to Chapter 3 (commencing with Section 5350) of
this part.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 170, eff. June 30, 1991.)

Contingency

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see
Historical and Statutory Notes under Welfare and Institutions Code § 5600.

For conditions rendering the provisions of Stats.1991, c. 89 (A.B.1288), inoperative
"in the event of a determination by the Commission on State Mandates . . . or a final

judicial determination . . . that any provision of this act is a state-mandated local
program requiring state reimbursement to a local agency or school district within the

meaning of Section 6 of Article XIII B of the California Constitution", see Stats.1991, c.
89 (A.B.1288), § 209, as amended by Stats.1993, c. 728 (A.B.1728), § 6.

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Section 209 of Stats.1991, c. 89, describing conditions under which the provisions of that chapter are

inoperative, is set out in the Historical and Statutory Notes under Welfare and Institutions Code §
5600.

§ 5696.5. Program standards, policies and procedures; required elements 

     •     Historical Notes

Prior to the opening of a facility, the board of directors shall establish written program standards and policies
and procedures, approved by the Department of the Youth Authority that address and include, but are not
limited to, the following:

(a) A staffing number and pattern that meets the special behavior, supervision, treatment, health, and
educational needs of the population described in this chapter.  Staff shall be qualified to provide intensive



treatment and services and shall include, at a minimum:

(1) A project or clinical director, a psychiatrist or, psychologist, a social worker, a registered nurse, and a
recreation or occupational therapist.

(2) A pediatrician , a dentist, and a licensed marriage and family therapist, on an as-needed basis.

(3) Educational staff in sufficient number and with the qualifications needed to meet the population served.

(4) Child care staff in sufficient numbers and with the qualifications needed to meet the special needs of the
population.

(b) Programming to meet the needs of all wards admitted, including, but not limited to, all of the following:

(1) Physical examinations on admission and ongoing health care.

(2) Appropriate and closely monitored use of all behavioral management techniques.

(3) The establishment of written, individual treatment and educational plans and goals for each ward within 10
days of admission and which are updated at least quarterly.

(4) Written discharge planning that addresses each ward's continued treatment, educational, and supervision
needs.

(5) Regular, written progress records regarding the care and treatment of each ward.

(6) Regular and structured treatment of all wards, including, but not limited to, individual, group and family
therapy, psychological testing, medication, and occupational, or recreational therapy.

(7) Access to neurological testing and laboratory work as needed.

(8) The opportunity for regular family contact and involvement.

(9) A periodic review of the continued need for treatment within the facility.

(10) Educational programming, including special education as needed.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 170, eff. June 30, 1991.  Amended by Stats.2000, c. 140 (A.B.2524),
§ 1.)

Contingency

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see
Historical and Statutory Notes under Welfare and Institutions Code § 5600.

For conditions rendering the provisions of Stats.1991, c. 89 (A.B.1288), inoperative
"in the event of a determination by the Commission on State Mandates . . . or a final

judicial determination . . . that any provision of this act is a state-mandated local
program requiring state reimbursement to a local agency or school district within the

meaning of Section 6 of Article XIII B of the California Constitution", see Stats.1991, c.
89 (A.B.1288), § 209, as amended by Stats.1993, c. 728 (A.B.1728), § 6.

Historical Notes

Historical And Statutory Notes

1998 Main Volume



Section 209 of Stats.1991, c. 89, describing conditions under which the provisions of that chapter are
inoperative, is set out in the Historical and Statutory Notes under Welfare and Institutions Code §
5600.

§ 5696.7. Admission referrals; screening 

     •     Historical Notes

Wards shall be referred for admission to the director of a regional facility following screening and approval
through a joint mental health and probation screening committee in the county which refers the minor.  This
screening process shall be defined in the standards, policies, and procedures governing the operation of the
facility.  The probation officer shall, in consultation and cooperation with the county mental health staff,
process the ward's admission to the facility and implement the discharge plan.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 170, eff. June 30, 1991.)

Contingency

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see
Historical and Statutory Notes under Welfare and Institutions Code § 5600.

For conditions rendering the provisions of Stats.1991, c. 89 (A.B.1288), inoperative
"in the event of a determination by the Commission on State Mandates . . . or a final

judicial determination . . . that any provision of this act is a state-mandated local
program requiring state reimbursement to a local agency or school district within the

meaning of Section 6 of Article XIII B of the California Constitution", see Stats.1991, c.
89 (A.B.1288), § 209, as amended by Stats.1993, c. 728 (A.B.1728), § 6.

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Section 209 of Stats.1991, c. 89, describing conditions under which the provisions of that chapter are

inoperative, is set out in the Historical and Statutory Notes under Welfare and Institutions Code §
5600.

§ 5697. Public education programs 

     •     Historical Notes

The regional board of directors shall contract with the county in which the regional facility is located for the
provision of a public education program which will meet the educational requirements and needs of the wards
admitted to the facility.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 170, eff. June 30, 1991.)

Contingency

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see



Historical and Statutory Notes under Welfare and Institutions Code § 5600.

For conditions rendering the provisions of Stats.1991, c. 89 (A.B.1288), inoperative
"in the event of a determination by the Commission on State Mandates . . . or a final

judicial determination . . . that any provision of this act is a state-mandated local
program requiring state reimbursement to a local agency or school district within the

meaning of Section 6 of Article XIII B of the California Constitution", see Stats.1991, c.
89 (A.B.1288), § 209, as amended by Stats.1993, c. 728 (A.B.1728), § 6.

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Section 209 of Stats.1991, c. 89, describing conditions under which the provisions of that chapter are

inoperative, is set out in the Historical and Statutory Notes under Welfare and Institutions Code §
5600.

Former § 5697, added by Stats.1985, c. 1286, § 10, providing a definition of seriously emotionally
disturbed child or adolescent, was repealed by Stats.1991, c. 89 (A.B.1288), § 167, eff. June 30,
1991.

§ 5697.2. Reports 

     •     Historical Notes

The board of directors of a regional facility shall submit to the Director of the Youth Authority, a report which
includes, at a minimum, a description of the regional facility, the population to be served, criteria for admission
and release, program goals and services, staffing, a postrelease component, appropriate educational
programming, an annual evaluation component, and a proposed budget.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 170, eff. June 30, 1991.)

Contingency

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see
Historical and Statutory Notes under Welfare and Institutions Code § 5600.

For conditions rendering the provisions of Stats.1991, c. 89 (A.B.1288), inoperative
"in the event of a determination by the Commission on State Mandates . . . or a final

judicial determination . . . that any provision of this act is a state-mandated local
program requiring state reimbursement to a local agency or school district within the

meaning of Section 6 of Article XIII B of the California Constitution", see Stats.1991, c.
89 (A.B.1288), § 209, as amended by Stats.1993, c. 728 (A.B.1728), § 6.

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Section 209 of Stats.1991, c. 89, describing conditions under which the provisions of that chapter are

inoperative, is set out in the Historical and Statutory Notes under Welfare and Institutions Code §



5600.

§ 5697.5. Rules and regulations 

     •     Historical Notes

The Director of the Youth Authority, in conjunction with the Director of Mental Health, shall adopt rules and
regulations to establish, monitor, and enforce minimum standards for regional facilities.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 170, eff. June 30, 1991.)

Contingency

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see
Historical and Statutory Notes under Welfare and Institutions Code § 5600.

For conditions rendering the provisions of Stats.1991, c. 89 (A.B.1288), inoperative
"in the event of a determination by the Commission on State Mandates . . . or a final

judicial determination . . . that any provision of this act is a state-mandated local
program requiring state reimbursement to a local agency or school district within the

meaning of Section 6 of Article XIII B of the California Constitution", see Stats.1991, c.
89 (A.B.1288), § 209, as amended by Stats.1993, c. 728 (A.B.1728), § 6.

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Section 209 of Stats.1991, c. 89, describing conditions under which the provisions of that chapter are

inoperative, is set out in the Historical and Statutory Notes under Welfare and Institutions Code §
5600.

Former § 5697.5, added by Stats.1985, c. 1128, § 9, was renumbered § 5694.7 and amended by
Stats.1991, c. 89 (A.B.1288), § 168, eff. June 30, 1991.

Article 7. System Of Care For Seriously Emotionally Disturbed Children And Youth

§ 5698. Legislative intent; principles for system of care 

     •     Historical Notes

It is the intent of the Legislature to encourage in each county a system of care for seriously emotionally
disturbed children and youth.  This system of care should be based upon the following principles:

(a) A defined range of interagency services, blended programs and program standards that facilitate appropriate
service delivery in the least restrictive environment as close to home as possible.  The system should use
available and accessible intensive home and school-based alternatives.

(b) A defined mechanism to ensure that services are child centered and family focused with parental
participation in all aspects of the planning and delivery of service.



(c) A formalized multiagency policy making council and an interagency case management services council.
The roles and responsibilities of these councils should be specified in existing interagency agreements or
memoranda of understanding, or both.

(d) A defined interagency case management system designed to facilitate services to the defined target
population.

(e) A defined mechanism to ensure that services are culturally competent.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 171, eff. June 30, 1991.)

Contingency

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see
Historical and Statutory Notes under Welfare and Institutions Code § 5600.

For conditions rendering the provisions of Stats.1991, c. 89 (A.B.1288), inoperative
"in the event of a determination by the Commission on State Mandates . . . or a final

judicial determination . . . that any provision of this act is a state-mandated local
program requiring state reimbursement to a local agency or school district within the

meaning of Section 6 of Article XIII B of the California Constitution", see Stats.1991, c.
89 (A.B.1288), § 209, as amended by Stats.1993, c. 728 (A.B.1728), § 6.

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Section 209 of Stats.1991, c. 89, describing conditions under which the provisions of that chapter are

inoperative, is set out in the Historical and Statutory Notes under Health and Safety Code § 209.
Former § 5698, added by Stats.1985, c. 1286, § 10, amended by Stats.1990, c. 1028 (A.B.3328), § 2,

relating to a youth suicide prevention program, was repealed by Stats.1991, c. 89 (A.B.1288), § 169,
eff. June 30, 1991.

Collateral References:

Witkin, Summary (9th ed) P & C §14
 Am Jur 2d Hospitals and Asylums §2.

Chapter 2.7. Case Management For Children With Serious Emotional Disturbance

§ 5699. Legislative findings and declaration 

     •     Historical Notes

(a) The Legislature finds and declares all of the following:

(1) That mental health case management services required for children with serious emotional disturbance are
different than these services for mentally disordered clients described in Chapter 2.5 (commencing with Section
5670).

(2) That mental health case management services for children with serious emotional disturbance are not



defined in statute.

(3) That the development of mental health case management for these children would assure comprehensive
appraisal and utilization of the most appropriate resources within the children's environment as well as the
maintenance and strengthening of family ties.

(b) It is the intent of the Legislature to encourage the development of mental health case management services
for children with serious emotional disturbance who are separated or at risk of being separated from their
families and require mental health treatment, to the extent resources are available.  It is further the intent of the
Legislature that mental health case management for children with serious emotional disturbance in this state be
developed in accordance with the definitions and guidelines contained in this chapter.

CREDIT(S)
(Formerly § 5678, added by Stats.1986, c. 806, § 1.  Renumbered § 5692 and amended by Stats.1991, c. 89
(A.B.1288), § 136, eff. June 30, 1991.  Renumbered § 5699 and amended by Stats.1991, c. 611 (A.B.1491), §
50, eff. Oct. 7, 1991.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Another § 5699, added as § 5678.2 by Stats.1986, c. 806, § 1, was renumbered § 5699 and amended by

Stats.1991, c. 89 (A.B.1288), § 138, eff. June 30, 1991, and was subsequently renumbered § 5699.2
and amended by Stats.1991, c. 611 (A.B.1491), § 53, eff. Oct. 7, 1991.

Former § 5699, added by Stats.1943, c. 914, § 1, was renumbered § 6200 and amended by Stats.1965, c.
391, § 6.

§ 5699.1. Definitions; construction of chapter 

     •     Historical Notes

Unless the context otherwise requires, the definitions in this article govern the construction of this chapter.

CREDIT(S)
(Formerly § 5678.1, added by Stats.1986, c. 806, § 1.  Renumbered § 5692.5 and amended by Stats.1991, c. 89
(A.B.1288), § 137, eff. June 30, 1991.  Renumbered § 5699.1 and amended by Stats.1991, c. 611 (A.B.1491), §
51, eff. Oct. 7, 1991.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Another § 5699.1, added as § 5678.3 by Stats.1986, c. 806, § 1, was renumbered§ 5699.1 and amended

by Stats.1991, c. 89 (A.B.1288), § 139, eff. June 30, 1991, and was subsequently renumbered §
5699.3 and amended by Stats.1991, c. 611 (A.B.1491), § 54, eff. Oct. 7, 1991.

§ 5699.2. Seriously emotionally disturbed children; case management services 

     •     Historical Notes     •     Research References



 Children identified for case management services under this section shall be minors under 18 years of age
described in Section 5600.3 as seriously emotionally disturbed, and who also meet one or more of the following
criteria:

(a) A child who is a ward or dependent of the juvenile court pursuant to Section 300, 601, or 602 and is placed
out-of-home.

(b) A child who is a special education student defined in paragraph 8 of subdivision (b) of Section 300.5 of
Title 34 of the Code of Federal Regulations and is receiving residential care pursuant to an individual
educational program.  This section also includes special education students through age 21 identified in
paragraph (4) of subdivision (c) of Section 56026 of the Education Code.

(c) An inpatient in a psychiatric hospital, psychiatric health facility, or residential treatment facility receiving
services either on a voluntary or involuntary basis.

(d) An outpatient receiving intensive non-24-hour mental health treatment, such as day treatment or crisis
services who is "at risk" of psychiatric hospitalization or out-of-home placement for residential treatment.

CREDIT(S)
(Formerly § 5678.2, added by Stats.1986, c. 806, § 1.  Renumbered § 5699 and amended by Stats.1991, c. 89
(A.B.1288), § 138, eff. June 30, 1991.  Renumbered § 5699.2 and amended by Stats.1991, c. 611 (A.B.1491), §
53, eff. Oct. 7, 1991.  Amended by Stats.1992, c. 1374 (A.B.14), § 34, eff. Oct. 28, 1992.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Another § 5699.2, added as § 5678.5 by Stats.1986, c. 806, § 1 was renumbered § 5699.2 and amended

by Stats.1991, c. 89 (A.B.1288), § 140, eff. June 30, 1991 and was subsequently renumbered §
5699.4 and amended by Stats.1991, c. 611 (A.B.1491), § 55, eff. Oct. 7, 1991.

Research References

Cross References

Mental health evaluations, recommendations, and dispositional procedures for minors, see Welfare
and Institutions Code § 710 et seq.

§ 5699.3. Individual treatment plan 

"Individual treatment plan" means a plan that includes all of the following:

(a) An assessment of the minor's specific capabilities and problems.

(b) A statement of specific, time-limited objectives for improving the capabilities and resolving the problems.
The objectives shall be stated in measurable terms which allow measurement of progress.

(c) A schedule of the type and amount of services to achieve treatment plan objectives, including identification
of the provider or providers of service responsible for attaining each objective.

(d) A schedule of regular periodic review and reassessment to ascertain that planned services have been
provided and that objectives have been reached within the times specified.



CREDIT(S)
(Formerly § 5678.3, added by Stats.1986, c. 806, § 1.  Renumbered § 5699.1 and amended by Stats.1991, c. 89
(A.B.1288), § 139, eff. June 30, 1991.  Renumbered § 5699.3 and amended by Stats.1991, c. 611 (A.B.1491), §
54, eff. Oct. 7, 1991.)

§ 5699.4. Case management services 

     •     Research References

On and after January 1, 1987, any county may provide case management services for children with serious
emotional disturbance pursuant to this chapter.  The case management services may include all of the
following:

(a) Development of an individual treatment plan for each child.  The plan shall be collaboratively prepared and
reviewed and modified, if necessary, at least annually, by one representative of the mental health program, the
parents, legal guardian, conservator, or court appointed social worker or probation officer, and, where
appropriate, the minor.

(b) Assignment of a mental health case manager to each child.  The duties of the mental health case manager
may include, but not be limited to, all of the following:

(1) Coordinating an ecological assessment of the child's needs which evaluates the child both individually and
in relation to his or her family, school, and community environments.

(2) Developing, implementing, monitoring, and reviewing each individual treatment plan that addresses the
identified needs.

(3) Linking and arranging or providing for the needed services.

(4) Monitoring the adequacy of the services provided.

(5) Advocating for the minor.

CREDIT(S)
(Formerly § 5678.5, added by Stats.1986, c. 806, § 1.  Renumbered § 5699.2 and amended by Stats.1991, c. 89
(A.B.1288), § 140, eff. June 30, 1991.  Renumbered § 5699.4 and amended by Stats.1991, c. 611 (A.B.1491), §
55, eff. Oct. 7, 1991.)

Research References

Code Of Regulations References

Individual services and supports plan, see 9 Cal. Code of Regs. § 3200.180.

§ 5699.5. Use of state funds 

     •     Historical Notes

Nothing in this chapter shall be construed to authorize the use of state funds to provide services under this
chapter or to enforce the provisions of this chapter.

CREDIT(S)
(Formerly § 5678.6, added by Stats.1986, c. 806, § 1.  Renumbered § 5699.5 and amended by Stats.1991, c. 89
(A.B.1288), § 141, eff. June 30, 1991.)



Contingency

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see
Historical and Statutory Notes under Welfare and Institutions Code § 5600.

For conditions rendering the provisions of Stats.1991, c. 89 (A.B.1288), inoperative
"in the event of a determination by the Commission on State Mandates . . . or a final

judicial determination . . . that any provision of this act is a state-mandated local
program requiring state reimbursement to a local agency or school district within the

meaning of Section 6 of Article XIII B of the California Constitution", see Stats.1991, c.
89 (A.B.1288), § 209, as amended by Stats.1993, c. 728 (A.B.1728), § 6.

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Section 209 of Stats.1991, c. 89, describing conditions under which provisions of that chapter are

inoperative, is set out in the Historical and Statutory Notes under Welfare and Institutions Code §
5600.

Collateral References:

 Am Jur 2d Incompetent Persons §§38, 146.

Chapter 3. Financial Provisions

§ 5700. Legislative findings; funding sources for mental health services 

     •     Historical Notes

(a) The Legislature recognizes that mental health services provided by county mental health programs are
funded from the following general categories or sources of public funding:

(1) Funds received by counties from the Local Revenue Fund and county funds necessary to meet the federal
maintenance of effort requirements.

(2) Funds from appropriations made to the department or for which the department is responsible for
administering, which are designated for local mental health services.

(3) Reimbursements through the Medi-Cal program for mental health services to Medi-Cal eligible individuals
receiving mental health services from county mental health programs.

(4) Funds from county or local appropriations which are designated for local mental health services.

(b) The Legislature further recognizes that there are procedures and requirements which are unique to each
category set forth in subdivision (a), as well as procedures and requirements which apply to all four categories.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 174, eff. June 30, 1991.)



Historical Notes

Historical And Statutory Notes

1998 Main Volume
For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see Historical and Statutory

Notes under Welfare and Institutions Code § 5600.
Section 206.5 of Stats.1991, c. 89 (A.B.1288), provides:
"Counties and cities shall use those sources of funding described in paragraphs (1), (2), and (3) of

subdivision (a) of Section 5700 of the Welfare and Institutions Code, prior to using any other funds
for the implementation of any new duty or for the provision of any higher level of service required
by this act."

Former § 5700, added by Stats.1968, c. 989, § 2, relating to mental health expenditures by counties and
cities, was repealed by Stats.1991, c. 89 (A.B.1288), § 173, eff. June 30, 1991.

Former § 5700, added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969, relating to charge of
fees in accordance with ability to pay, was repealed by Stats.1968, c. 989, p. 1912, § 1, operative
July 1, 1969.  See Welfare and Institutions Code § 5717.

Former § 5700, added by Stats.1965, c. 391, p. 1677, § 5, derived from former § 5600, added by
Stats.1949, c. 1457, p. 2539, § 1, which defined mentally abnormal sex offenders, was repealed by
Stats.1967, c. 1667, p. 4107, § 36.5, operative July 1, 1969.

Former § 5700, added by Stats.1937, c. 369, p. 1144, § 5700, amended by Stats.1943, c. 914, p. 2771, §
1.5; Stats.1949, c. 457, p. 801, § 1, was renumbered § 6201, and amended by Stats.1965, c. 391, p.
1691, § 7, and was renumbered § 7001 and amended by Stats.1968, c. 1374, p. 2677, § 89.

1998 Main Volume

§ 5701. Equity of funding; requirements; exemptions; allocations 

     •     Historical Notes

(a) To achieve equity of funding, available funding for local mental health programs beyond the funding
provided pursuant to Section 17601 shall be distributed to cities, counties, and cities and counties pursuant to
the procedures described in subdivision (c) of Section 17606.05.

(b) Funding provided pursuant to Section 6 of Article XIIIB of the California Constitution, funding provided
pursuant to subdivision (c), and funding provided for future pilot projects shall be exempt from the
requirements of subdivision (a).

(c) Effective in the 1994-95 fiscal year and each year thereafter:

(1) The State Department of Mental Health shall annually identify from mental h ealth block grant funds
provided by the federal government, the maximum amount that federal law and regulation permit to be
allocated to counties and cities and counties pursuant to this subdivision.  This section shall apply to any federal
mental health block grant funds in excess of the following:

(A) The amount allocated to counties and cities and counties from the alcohol, drug abuse, and mental health
block grant in the 1991-92 fiscal year.

(B) Funds for departmental support.

(C) Amounts awarded to counties and cities and counties for children's systems of care programs pursuant to
Part 4 (commencing with Section 5850).

(D) Amounts allocated to small counties for the development of alternatives to state hospitalization in the



1993-94 fiscal year.

(E) Amounts appropriated by the Legislature for the purposes of this part.

(2) Notwithstanding subdivision (a), annually the State Department of Mental Health shall allocate to counties
and cities and counties the funds identified in paragraph (1), not to exceed forty million dollars ($40,000,000) in
any year.  The allocations shall be proportional to each county's and each city and county's percentage of the
forty million dollars ($40,000,000) in Cigarette and Tobacco Products Surtax funds that were allocated to local
mental health programs in the 1991-92 fiscal year.

(3) Monthly, the Controller shall allocate funds from the Vehicle License Collection Account of the Local
Revenue Fund to counties and cities and counties for mental health services.  Allocations shall be made to each
county or city and county in the same percentages as described in paragraph (2), until the total of the funds
allocated to all counties in each year pursuant to paragraph (2) and this paragraph reaches forty million dollars
($40,000,000).

(4) Funds allocated to counties and cities and counties pursuant to paragraphs (2) and (3) shall not be subject to
Section 17606.05.

(5) Funds that are available for allocation in any year in excess of the forty million dollar ($40,000,000) limits
described in paragraph (2) or (3) shall be deposited into the Mental Health Subaccount of the Local Revenue
Fund.

(6) Nothing in this section is intended to, nor shall it, change the base allocation of any city, county, or city and
county as provided in Section 17601.

CREDIT(S)
(Added by Stats.1993, c. 100 (S.B.463), § 5, eff. July 13, 1993.  Amended by Stats.1994, c. 1096 (S.B.1795), §
1, eff. Sept. 29, 1994.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see Historical and Statutory

Notes under Welfare and Institutions Code § 5600.
Section 28 of Stats.1993, c. 100 (S.B.463), describing conditions under which the provisions of that

chapter are inoperative, is set out in the Historical and Statutory Notes under Health and Safety Code
§ 1797.112.

Former § 5701, added by Stats.1991, c. 89 (A.B.1288), § 174, relating to equity of funding and the
distribution formula used to achieve that purpose, was repealed by Stats.1993, c. 100 (S.B.463), § 4,
eff. July 13, 1993.  See this section.

Former § 5701, added by Stats.1968, c. 989, § 2, amended by Stats.1971, c. 1593, § 391; Stats.1973, c.
1212, § 332; Stats.1977, c. 1252, § 602; Stats.1980, c. 1089, § 16; Stats.1984, c. 1327, § 47;
Stats.1984, c. 1329, § 63, relating to appropriations for mental health and drug abuse services, was
repealed by Stats.1991, c. 89 (A.B.1288), § 173, eff. June 30, 1991.

Former § 5701, added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969, relating to
conference of mental health directors, was repealed by Stats.1968, c. 989, p. 1912, § 1, operative
July 1, 1969.  See Welfare and Institutions Code §§ 5757, 5758.

Former § 5701, added by Stats.1965, c. 391, p. 1677, § 5, relating to the petition in respect to a mentally
abnormal sex offender in need of supervision, care or treatment was repealed by Stats.1967, c. 1667,
p. 4107, § 36.5, operative July 1, 1969.  It was derived from former § 5601, added by Stats.1949, c.
1457, p. 2540, § 1.



Former § 5701, added by Stats.1937, c. 369, p. 1144, § 5701, amended by Stats.1941, c. 855, p.2433, §
1; Stats.1943, c. 652, p. 2289, § 1; Stats.1951, c. 581, p. 1744, § 1; Stats.1955, c. 1162, p. 2154, § 1,
was renumbered § 6203, and amended by Stats.1965, c. 391, p. 1677, § 9, and was renumbered §
7003 and amended by Stats.1968, c. 1374, p. 2677, § 90.

Derivation: Former § 5701, added by Stats.1991, c. 89, § 174.

§ 5701.1. Use of funds for development of innovative programs 

Notwithstanding Section 5701, the State Department of Mental Health, in consultation with the California
Mental Health Directors Association, may utilize funding from the Substance Abuse and Mental Health
Services Administration Block Grant, awarded to the State Department of Mental Health, above the funding
level provided in federal fiscal year 1998, for the development of innovative programs for identified target
populations, upon appropriation by the Legislature.

CREDIT(S)
(Added by Stats.1999, c. 146 (A.B.1107), § 28, eff. July 22, 1999.)

§ 5701.2. Transfer of funds or state hospital beds; allocation of state mental health moneys; records 

     •     Historical Notes

(a) The department shall maintain records of any transfer of funds or state hospital beds made pursuant to
Chapter 1341 of the Statutes of 1991.

(b) Commencing with the 1991-92 fiscal year, the department shall maintain records that set forth that portion
of each county's allocation of state mental health moneys that represent the dollar equivalent attributed to each
county's state hospital beds or bed days, or both, that were allocated as of May 1, 1991.  The department shall
provide a written summary of these records to the appropriate committees of the Legislature and the California
Mental Health Directors Association within 30 days after the enactment of the annual Budget Act.

(c) Nothing in this section is intended to change the counties' base allocations as provided in subdivisions (a)
and (b) of Section 17601.

CREDIT(S)
(Added by Stats.1993, c. 100 (S.B.463), § 6, eff. July 13, 1993.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Section 28 of Stats.1993, c. 100 (S.B.463), describing conditions under which the provisions of that

chapter are inoperative, is set out in the Historical and Statutory Notes under Health and Safety Code
§ 1797.112.

Former § 5701.2, added by Stats.1991, c. 89 (A.B.1288) § 174, relating to records of transfer of funds or
hospital beds, was repealed by Stats.1992, c. 713 (A.B.3564), § 42, eff. Sept. 15, 1992.

§ 5701.3. Psychotherapy and other mental health services; funding responsibilities 

     •     Historical Notes



Consistent with the annual Budget Act, this chapter shall not affect the responsibility of the state to fund
psychotherapy and other mental health services required by Chapter 26.5 ( commencing with Section 7570) of
Division 7 of Title 1 of the Government Code, and the state shall reimburse counties for all allowable costs
incurred by counties in providing services pursuant to that chapter.  The reimbursement provided pursuant to
this section for purposes of Chapter 26.5 ( commencing with Section 7570) of Division 7 of Title 1 of the
Government Code shall be provided by the state through an appropriation included in either the annual Budget
Act or other statute.  Counties shall continue to receive reimbursement from specifically appropriated funds for
costs necessarily incurred in providing psychotherapy and other mental health services in accordance with this
chapter.  For reimbursement claims for services delivered in the 2001-02 fiscal year and thereafter, counties are
not required to provide any share of those costs or to fund the cost of any part of these services with money
received from the Local Revenue Fund established by Chapter 6 (commencing with Section 17600) of Part 5 of
Division 9.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 174, eff. June 30, 1991.  Amended by Stats.2002, c. 1167
(A.B.2781), § 38, eff. Sept. 30, 2002.)

Historical Notes

Historical And Statutory Notes

2002 Legislation
For Governor's reduction message regarding Stats.2002, c. 1167 (A.B.2781), see Historical and

Statutory Notes under Education Code § 10554.
1998 Main Volume
For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see Historical and Statutory

Notes under Welfare and Institutions Code § 5600.
Former§ 5701.3, added by Stats.1951, c. 581, § 2, amended by Stats.1963, c. 1539, § 1, was renumbered

§ 6204 and amended by Stats.1965, c. 391, § 10.

§ 5701.4. Reimbursement of costs 

     •     Historical Notes

Costs that were reimbursed, prior to July 1, 1991, from the local assistance appropriation contained in Item
4440-101-001 of the annual Budget Act, shall be reimbursed from funds received by counties pursuant to this
chapter.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 174, eff. June 30, 1991.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see Historical and Statutory

Notes under Welfare and Institutions Code § 5600.
Former § 5701.4, added by Stats.1951, c. 581, § 3, was renumbered § 6205 and amended by Stats.1965,

c. 391, § 11.



§ 5701.5. Funding of city-operated programs 

     •     Historical Notes

City-operated Bronzan-McCorquodale programs paid by the state under Section 5615 shall be directly funded
in accordance with this chapter.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 174, eff. June 30, 1991.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see Historical and Statutory

Notes under Welfare and Institutions Code § 5600.
Former § 5701.5, added by Stats.1939, c. 604, § 1, amended by Stats.1943, c. 652, § 2, was renumbered

§ 6726.5 and amended by Stats.1951, c. 1115, § 3.

§ 5701.6. Funding of county programs 

     •     Historical Notes

(a) Counties may utilize money received from the Local Revenue Fund established by Chapter 6 (commencing
with Section 17600) of Part 5 of Division 9 to fund the costs of any part of those services provided pursuant to
Chapter 26.5 (commencing with Section 7570) of Division 7 of Title 1 of the Government Code.  If money
from the Local Revenue Fund is used by counties for those services, counties are eligible for reimbursement
from the state for all allowable costs to fund assessments, psychotherapy, and other mental health services
allowable pursuant to Section 300.24 of Title 34 of the Code of Federal Regulations and required by Chapter
26.5 (commencing with Section 7570) of Division 7 of Title 1 of the Government Code.

(b) This section is declaratory of existing law.

CREDIT(S)
(Added by Stats.2004, c. 493 (S.B.1895), § 6, eff. Sept. 13, 2004.)

Historical Notes

Historical And Statutory Notes

2004 Legislation
For cost reimbursement, funding allocation, and urgency effective provisions relating to Stats.2004, c.

493 (S.B.1895), see Historical and Statutory Notes under Education Code § 56139.

§ 5702. Maintenance of effort; definition 

     •     Historical Notes

For the purposes of this part, the definition of maintenance of effort contained in Section 17608.05 shall apply.



CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 174, eff. June 30, 1991.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see Historical and Statutory

Notes under Welfare and Institutions Code § 5600.
Former § 5702, added by Stats.1968, c. 989, § 2, amended by Stats.1971, c. 1593, § 392; Stats.1973, c.

1212, § 333; Stats.1977, c. 1252, § 603; Stats.1978, c. 429, § 213; Stats.1984, c. 1327, § 48, relating
to separate appropriations for various functions for developmentally disabled and judicially
committed persons, was repealed by Stats.1991, c. 89 (A.B.1288), § 173, eff. June 30, 1991.

Former § 5702, added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969, relating to
administration of division by state department of mental hygiene and to adoption by the department
of necessary rules and regulations, was repealed by Stats.1968, c. 989, p. 1912, § 1, operative July 1,
1969.  See Welfare and Institutions Code § 5750.

Former § 5702 added by Stats.1965, c. 391, p. 1678, § 5, relating to notice and hearing into the petition
alleging a person a mentally abnormal sex offender was repealed by Stats.1967, c. 1667, p. 4107, §
36.5, operative July 1, 1969.  It was derived from former § 5602, added by Stats.1949, c. 1457, p.
2540, § 1, amended by Stats.1963, c. 2136, p. 4446, § 3.

Former § 5702, added by Stats.1937, c. 369, p. 1144, § 5702, was renumbered § 6206 and amended by
Stats.1965, c. 391, p. 1678, § 12, and was repealed in 1967.

1998 Main Volume

§ 5703. Additional appropriations 

     •     Historical Notes     •     Research References

Nothing in this chapter shall prevent a county, or counties acting jointly, from appropriating additional funds
for mental health services.  In no event shall counties be required to appropriate more than the amount required
under the provisions of this chapter.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 174, eff. June 30, 1991.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5703, added by Stats.1968, c. 989, § 2, amended by Stats.1971, c. 1593, § 394; Stats.1977, c.

1252, § 605, relating to availability of state funds for specific services, was repealed by Stats.1991,
c. 89 (A.B.1288), § 173, eff. June 30, 1991.

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see Historical and Statutory
Notes under Welfare and Institutions Code § 5600.

Former § 5703, added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969, relating to standards
of education and experience for personnel, was repealed by Stats.1968, c. 989, p. 1912, § 1,
operative July 1, 1969.  See Welfare and Institutions Code § 5751.

Former § 5703 added by Stats.1965, c. 391, p. 1678, § 5, relating to the procedure for hearing and



examination into the petition alleging a person a mentally abnormal sex offender, was repealed by
Stats.1967, c. 1667, p. 4107, § 36.5, operative July 1, 1969.  It was derived from former § 5603,
added by Stats.1949, c. 1457, p. 2540, § 1.

Former § 5703, added by Stats.1937, c. 369, p. 1144, § 5702, as amended by Stats.1943, c. 914, p. 2772,
§ 2; Stats.1945, c. 875, p. 1644, § 1, was renumbered § 6207 and amended by Stats.1965, c. 391, p.
1693, § 13, and was repealed by Stats.1967, c. 1667, p. 4107, § 36.5.  See Welfare and Institutions
Code § 1295.

Derivation: Former § 5709, added by Stats.1968, c. 989, § 2, amended by Stats.1969, c. 722, § 39;
Stats.1970, c. 1627, § 30; Stats.1984, c. 1327, § 65.

Research References

Law Review And Journal Commentaries

Legal rights of homeless Americans.  Robert C. Coates, 24 U.S.F.L.Rev. 297 (1990).

§ 5704. Deposit of funds; dedicated purposes 

     •     Historical Notes

Funds described in paragraphs (1) and (2) of subdivision (a) of Section 5700 shall be deposited in the mental
health account of the local health and welfare trust fund and shall only be used to fund expenditures for the
costs of mental health services as delineated in regulations promulgated by the department, and shall not be
used to fund expenditures for costs excluded by Section 5714 or for costs specifically excluded from funding
from this source by any other provision of law.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 174, eff. June 30, 1991.  Amended by Stats.1991, c. 611 (A.B.1491),
§ 58, eff. Oct. 7, 1991.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5704, added by Stats.1971, c. 1609, § 6, amended by Stats.1977, c. 1252, § 607, relating to

priorities in mental health funding, was repealed by Stats.1984, c. 1327, § 50.5, eff. Sept. 25, 1984.
Former § 5704, added by Stats.1968, c. 989, p. 1919, § 2, amended by Stats.1970, c. 1627, p. 3454, §

29; Stats.1971, c. 1593, p. 3349, § 395, operative July 1, 1973 relating to priorities in allocation of
funds, was repealed by Stats.1971, c. 1609, p. 3467, § 5.

Former § 5704, added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969, relating to
consultant and advisory services, was repealed by Stats.1968, c. 989, p. 1912, § 1, operative July 1,
1969.  See Welfare and Institutions Code § 5761.

Former § 5704, added by Stats.1965, c. 391, p. 1678, § 5, derived from former § 5604, added by
Stats.1949, c. 1457, p. 2540, § 1, which related to the order of commitment and inspection of
records, was repealed by Stats.1967, c. 1667, § 36.5, operative July 1, 1969.

Former § 5704, added by Stats.1937, c. 369, p. 1145, § 5704, was renumbered § 6208 and amended by
Stats.1965, c. 391, p. 1693, § 14, and was renumbered § 7008 and amended by Stats.1968, c. 1374,
p. 2678, § 1.

§ 5704.5. Children's services; special consideration 



     •     Historical Notes     •     Research References

(a) It is the intent of the Legislature that special consideration be given to children's services in funding county
services to expand existing programs or to establish new programs.

(b) A county may not decrease the proportion of its funding expended for children's services below the
proportion expended in the 1983-84 fiscal year unless a determination has been made by the governing body in
a noticed public hearing that the need for new or expanded services to persons under age 18 has significantly
decreased.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 174, eff. June 30, 1991.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5704.5, added by Stats.1970, c. 958, § 1, amended by Stats.1984, c. 1327, § 55, was relating to

children's services, was repealed by Stats.1991, c. 89 (A.B.1288), § 173, eff. June 30, 1991.
For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see Historical and Statutory

Notes under Welfare and Institutions Code § 5600.
Derivation: Former § 5704.5, added by Stats.1970, c. 958, § 1, amended by Stats.1984, c. 1327, § 55.

Research References

Law Review And Journal Commentaries

Right to treatment for mentally ill juveniles. (1976) 27 Hastings L.J. 865.

§ 5704.6. Allocation of funds for new or expanded programs; services to persons under 18 

     •     Historical Notes     •     Research References

(a) Except as provided in subdivision (c), each county shall allocate for services to persons under age 18, 50
percent of the amount of any funding augmentation received for new or expanded mental health programs until
the amount expended for mental health services to persons under age 18 equals not less than 25 percent of the
county's gross budget for mental health or not less than the percentage of persons under age 18 in the total
population of the county, whichever percentage is less.  Once achieved, this minimum ratio shall be maintained
continuously thereafter.

(b) As used in this section, the term "new or expanded mental health programs" does not include any programs
which are required by statute, or programs which provide alternatives to hospitalization for patients of state
hospitals.

(c) From each funding augmentation for new or expanded mental health programs, a county may allocate to
persons under age 18 an amount less than the percentage required in subdivision (a) when a determination has
been made by the governing body in a noticed public hearing that the need for new or expanded services to
persons under age 18 does not exist or is less than the need for services to one or more specified groups of
adults.

CREDIT(S)



(Added by Stats.1991, c. 89 (A.B.1288), § 174, eff. June 30, 1991.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5704.6, added by Stats.1978, c. 1228, § 1, amended by Stats.1984, c. 1327, § 56, relating to

funding for services to persons under the age of 18, was repealed by Stats.1991, c. 89 (A.B.1288), §
173, eff. June 30, 1991.

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see Historical and Statutory
Notes under Welfare and Institutions Code § 5600.

Derivation: Former § 5704.6, added by Stats.1978, c. 1228, § 1, amended by Stats.1984, c. 1327, § 56.

Research References

Cross References

Population of counties, see Government Code § 28020.

Law Review And Journal Commentaries

Children's inpatient mental health treatment: Extending due process to all commitment procedures.
(1983) 17 U.S.F.L.Rev. 797.

1998 Main Volume

§ 5705. Negotiated net amounts or rates; use as cost of services; conditions 

     •     Historical Notes     •     Research References

(a) It is the intent of the Legislature that the use of negotiated net amounts or rates, as provided in this section,
be given preference in contracts for services under this division.

(b) Negotiated net amount or rates may be used as the cost of services in contracts between the state and the
county or contracts between the county and a subprovider of services, or both, in accordance with the following
provisions:

(1) A negotiated net amount shall be determined by calculating the total budget for services for a program or a
component of a program, less the amount of projected revenue.  All participating government funding sources,
except for the Medi-Cal program (Chapter 7 (commencing with Section 14000) of Part 3 of Division 9), shall be
bound to that amount as the cost of providing all or part of the total county mental health program as described
in the county performance contract for each fiscal year, to the extent that the governmental funding source
participates in funding the county mental health programs.  Where the State Department of Health Services
promulgates regulations for determining reimbursement of Short-Doyle mental health services allowable under
the Medi-Cal program, those regulations shall be controlling as to the rates for reimbursement of Short-Doyle
mental health services allowable under the Medi-Cal program and rendered to Medi-Cal beneficiaries.
Providers under this subdivision shall report to the State Department of Mental Health and local mental health
programs any information required by the State Department of Mental Health in accordance with procedures
established by the Director of Mental Health.

(2) A negotiated rate is the payment for services delivered on a per unit of service basis.  All participating
governmental funding sources shall be bound by that amount as the cost of providing that service for that
county mental health program to the extent that the governmental funding source participates in funding the



county and mental health program.  Where the State Department of Health Services promulgates regulations for
determining reimbursement of Short-Doyle mental health services allowable under the Medi-Cal program, those
regulations shall be controlling as to the rates for reimbursement of Short-Doyle mental health services
allowable under the Medi-Cal program and rendered to Medi-Cal beneficiaries.  Providers under this
subdivision shall report to the local mental health program and the local mental health program shall report to
the State Department of Mental Health any information required by the department in accordance with
procedures established by the Director of Mental Health.

(3) A county choosing to participate in the negotiated rate setting process for community mental health services
under the Medi-Cal program in any fiscal year shall submit a negotiated rate proposal to the State Department
of Mental Health, along with the prior fiscal year cost report, by December 31 following the close of the fiscal
year.  The department shall respond with comments to the negotiated rate proposal of a participating county by
January 31 following the submission of the prior year cost report.

(4) Failure to submit both the rate proposal, as required by paragraph (3), and the prior fiscal year cost report by
December 31, as required by subdivision (c) of Section 5718, shall result in disapproval of the rate proposal,
and consequent settlement of the current year cost report to actual cost.

(c) Notwithstanding any other provision of this division or Division 9 (commencing with Section 10000),
absent a finding of fraud, abuse, or failure to achieve contract objectives, no restrictions, other than any
contained in the contract, shall be placed upon a provider's expenditure or retention of funds received pursuant
to this section.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 174, eff. June 30, 1991.  Amended by Stats.1991, c. 611 (A.B.1491),
§ 59, eff. Oct. 7, 1991; Stats.1996, c. 515 (A.B.2801), § 1, eff. Sept. 16, 1996.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5705, added by Stats.1979, c. 282, § 63, amended by Stats.1979, c. 429, § 3; Stats.1979, c.

1133, § 6.5; Stats.1981, c. 69, § 3.3; Stats.1981, c. 1042, § 3; Stats.1982, c. 328, § 2.3; Stats.1984, c.
1327, § 57; Stats.1986, c. 482, § 1; and Stats.1988, c. 1305, § 3, derived from former § 5705, added
by Stats.1979, c. 1133, p. 4124, § 6, amended by Stats.1981, c. 69, p. 160, § 3.2; Stats.1981, c. 1042,
p. 3992, § 2; Stats.1982, c. 328, § 2.2; former § 5705, added by Stats.1968, c. 989, p. 1920, § 2,
amended by Stats.1978, c. 263, p. 547, § 1; Stats.1978, c. 292, p. 606, § 22; Stats.1978, c. 332, p.
704, § 30; Stats.1979, c. 282, p. 1036, § 61; Stats.1979, c. 429, p. 1545, § 2; Stats.1979, c. 1133, p.
4123, § 5; Stats.1981, c. 69, p. 158, § 3.1; Stats.1981, c. 102, p. 734, § 92; Stats.1981, c. 133, p. 887,
§ 6; and former § 5705, added by Stats.1978, c. 263, p. 547, § 2; Stats.1978, c. 332, p. 705, § 31,
relating to responsibility for financing county Short-Doyle plans, was repealed by Stats.1991, c. 89
(A.B.1288), § 173, eff. June 30, 1991.

Former § 5705, added by Stats.1979, c. 1133, p. 4124, § 6, operative July 1, 1982, amended by
Stats.1981, c. 69, p. 160, § 3.2, operative July 1, 1981; Stats.1981, c. 1042, p. 3992, § 2, operative
July 1, 1982; Stats.1982, c. 328,§ 2.2, eff. June 30, 1982, financing of Short-Doyle plans, was
repealed by its own terms on July 1, 1983.

Former § 5705, added by Stats.1978, c. 263, p. 547, § 2; Stats.1978, c. 332, § 31, relating to financing of
Short-Doyle plans, was repealed by Stats.1979, c. 282, p. 1038, § 64.

Former § 5705 added by Stats.1968, c. 989, p. 1920, § 2, amended by Stats.1978, c. 263, p. 547, § 1;
Stats.1978, c. 292, p. 606, § 22; Stats.1978, c. 332, p. 704, § 30; Stats.1979, c. 282, p. 1036, § 61;
Stats.1979, c. 429, p. 1545, § 2; Stats.1979, c. 1133, p. 4123, § 5; Stats.1981, c. 69, p. 158, § 3.1;
Stats.1981, c. 102, p. 734, § 92; Stats.1981, c. 133, p. 887, § 6, relating to financing of Short-Doyle



plans, was repealed by its own terms on July 1, 1982.
Former § 5705, added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969, relating to

appointment and compensation of consultants, was repealed by Stats.1968, c. 989, p. 1912, § 1,
operative July 1, 1969.  See Welfare and Institutions Code § 5762.

Former § 5705, added by Stats.1965, c. 391, p. 1678, § 5, relating to records of mentally abnormal sex
offenders, committed to a state hospital and to leaves of absence therefor, was repealed by
Stats.1967, c. 1667, § 36.5, operative July 1, 1969.

Former § 5705, added by Stats.1937, c. 369, p. 1145, § 5705, as amended by Stats.1943, c. 914, p. 2772,
§ 3, was renumbered § 6209 and amended by Stats.1965, c. 391, p. 1693, § 15, and was repealed by
Stats.1967, c. 1667, p. 4107, § 36.5.  See Health and Safety Code §§ 1279, 1280.

Derivation: Former § 5705.2, added by Stats.1981, c. 1042, § 4, amended by Stats.1982, c. 652, § 1;
Stats.1983, c. 1207, § 3; Stats.1984, c. 1327, § 59; Stats.1985, c. 1080, § 2; Stats.1987, c. 1106, § 6;
Stats.1990, c. 580 (S.B.855), § 1.

Research References

Code Of Regulations References

Medi-Cal specialty mental health services, federal financial participation, general, see 9 Cal. Code of
Regs. § 1840.105.

Reimbursement rates for drug Medi-Cal substance abuse program services, see 22 Cal. Code of
Regs. § 51516.1.

1998 Main Volume

Collateral References:

Cal Jur 3d Pub Aid §28

§ 5706. Performance contracts; exemption from public contract provisions 

     •     Historical Notes

Notwithstanding any other provision of law, the portions of the county mental health services performance
contract which become a contractual arrangement between the county and the department shall be exempt from
the requirements contained in the Public Contract Code and the State Administrative Manual, and shall be
exempt from approval by the Department of General Services.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 174, eff. June 30, 1991.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see Historical and Statutory

Notes under Welfare and Institutions Code § 5600.
Former § 5706, added by Stats.1968, c. 989, § 2, relating to appropriations for mental health services,

was repealed by Stats.1984, c. 1327, § 62, eff. Sept. 25, 1984.
Former § 5706, added by Stats.1967, c. 1667, p. 4074, § 36, operative July 1, 1969, derived from former

§ 9058, added by Stats.1957, c. 1989, p. 3541, § 1, relating to the withholding of funds for
noncompliance with division, was repealed by Stats.1968, c. 989, p. 1912, § 1, operative July 1,



1969.
Former § 5706, added by Stats.1965, c. 391, p. 1678, § 5, relating to the prosecution of criminal charges

to a final judgment before proceedings for commitment of mentally abnormal sex offenders is
commenced, was repealed by Stats.1967, c. 1667, p. 4107, § 36.5, operative July 1, 1969.  It was
derived from former § 5607, added by Stats.1949, c. 1457, p. 2541, § 1.

Former § 5706, added by Stats.1937, c. 369, p. 1145, § 5706, as amended by Stats.1943, c. 914, p. 2773,
§ 4, was renumbered § 6210 and amended by Stats.1965, c. 391, p. 1693, § 16, and was repealed by
Stats.1967, c. 1667, p. 4107, § 36.5.  See, now, Health and Safety Code § 1278.

§ 5707. Expenditure of funds designated for local mental health services 

     •     Historical Notes

Funds appropriated to the department which are designated for local mental health services and funds which the
department is responsible for allocating or administering, including, but not limited to, federal block grants
funds, shall be expended in accordance with this section and Sections 5708 to 5717, inclusive, except when
there are conflicting federal requirements, in which case the federal requirements shall be controlling.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 174, eff. June 30, 1991.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see Historical and Statutory

Notes under Welfare and Institutions Code § 5600.
Former § 5707, added by Stats.1968, c. 989, § 2, amended by Stats.1978, c. 1234, § 5.5, relating to

financing of approved Short-Doyle plans, was repealed by Stats.1991, c. 89 (A.B.1288), § 173, eff.
June 30, 1991.

Former § 5707, added by Stats.1967, c. 1620, p. 3862, § 5, eff. Aug. 30, 1967, was renumbered § 6467
and amended by Stats.1968, c. 1374, p. 2674, § 84, operative July 1, 1969, and was renumbered §
6457 and amended by Stats.1969, c. 722, p. 1446, § 50.

Former § 5707, enacted by Stats.1937, c. 369, p. 1145, § 5707, amended by Stats.1943, c. 914, p. 2773,
§ 5 was renumbered § 6211, and amended by Stats.1965, c. 391, p. 1694, § 17, and was repealed by
Stats.1967, c. 1667, p. 4107, § 36.5.

1998 Main Volume

§ 5708. Funding during transitional period 

     •     Historical Notes

(a) To maintain stability during the transition, counties that contracted with the department during the 1990-91
fiscal year on a negotiated net amount basis may continue to use the same funding mechanism.

(b) For those counties that contracted with the department pursuant to subdivision (a) with respect to the
1990-91 fiscal year, the negotiated rate mechanism for Short-Doyle Medi-Cal services for those counties shall
be continued until a new ratesetting methodology is developed pursuant to Section 5724.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 174, eff. June 30, 1991.  Amended by Stats.1992, c. 1374 (A.B.14), §



35, eff. Oct. 28, 1992.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5708, added by Stats.1968, c. 989, § 2, amended by Stats.1971, c. 1593, § 396; Stats.1977, c.

1252, § 609, relating to reallocation of funds allocated for approved Short-Doyle plans, was repealed
by Stats.1991, c. 89 (A.B.1288), § 173, eff. June 30, 1991.

Former § 5708, enacted by Stats.1937, c. 369, p. 1145, § 5708, amended by Stats.1943, c. 914, p. 2773,
§ 6; Stats.1951, c. 528, p. 1675, § 2, was renumbered § 6212 and amended by Stats.1965, c. 391, p.
1694, § 18, and was repealed by Stats.1967, c. 1667, p. 4107, § 36.5.

§ 5709. Fees for services 

     •     Historical Notes

Regardless of the funding source involved, fees shall be charged in accordance with the ability to pay for
mental health services rendered but not in excess of actual costs in accordance with Section 5720.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 174, eff. June 30, 1991.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see Historical and Statutory

Notes under Welfare and Institutions Code § 5600.
Former § 5709, added by Stats.1968, c. 989, § 2, amended by Stats.1969, c. 722,§ 39; Stats.1970, c.

1627, § 30; Stats.1984, c. 1327, § 65, relating to the appropriation of additional funds for county
mental health services, was repealed by Stats.1991, c. 89 (A.B.1288), § 173, eff. June 30, 1991.  See
Welfare and Institutions Code § 5703.

Former § 5709, added by Stats.1945, c. 130, p. 618, § 1, amended by Stats.1949, c. 232, p. 457, § 3, was
renumbered as § 6213, and amended by Stats.1965, c. 391, p. 1694, § 19, and was repealed by
Stats.1967, c. 1667, p. 4107, § 36.5.  See Health and Safety Code § 1314.

Collateral References:

Cal Jur 3d Pub Aid §28

§ 5710. Charges for patient care; persons liable for charges; fee schedule 

     •     Historical Notes

(a) Charges for the care and treatment of each patient receiving service from a county mental health program
shall not exceed the actual or negotiated cost thereof as determined or approved by the Director of Mental
Health in accordance with standard accounting practices.  The director may include the amount of expenditures
for capital outlay or the interest thereon, or both, in his or her determination of actual cost.  The responsibility
of a patient, his or her estate, or his or her responsible relatives to pay the charges and the powers of the director



with respect thereto shall be determined in accordance with Article 4 (commencing with Section 7275) of
Chapter 3 of Division 7.

(b) The Director of Mental Health may delegate to each county all or part of the responsibility for determining
the financial liability of patients to whom services are rendered by a county mental health program and all or
part of the responsibility for determining the ability of the responsible parties to pay for services to minor
children who are referred by a county for treatment in a state hospital.  Liability shall extend to the estates of
patients and to responsible relatives, including the spouse of an adult patient and the parents of minor children.
The Director of Mental Health may also delegate all or part of the responsibility for collecting the charges for
patient fees.  Counties may decline this responsibility as it pertains to state hospitals, at their discretion.  If this
responsibility is delegated by the director, the director shall establish and maintain the policies and procedures
for making the determinations and collections.  Each county to which the responsibility is delegated shall
comply with the policy and procedures.

(c) The director shall prepare and adopt a uniform sliding scale patient fee schedule to be used in all mental
health agencies for services rendered to each patient.  In preparing the uniform patient fee schedule, the director
shall take into account the existing charges for state hospital services and those for community mental health
program services.  If the director determines that it is not practicable to devise a single uniform patient fee
schedule applicable to both state hospital services and services of other mental health agencies, the director may
adopt a separate fee schedule for the state hospital services which differs from the uniform patient fee schedule
applicable to other mental health agencies.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 174, eff. June 30, 1991.  Amended by Stats.1995, c. 712 (S.B.227), §
3.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see Historical and Statutory

Notes under Welfare and Institutions Code § 5600.
Former § 5710, added by Stats.191968, c. 989, § 2, amended by Stats.1979, c. 429, § 5, relating to

funding of city-operated Short-Doyle programs, was repealed by Stats.1991, c. 89 (A.B.1288), §
173, eff. June 30, 1991.

§ 5711. Federal audit exceptions; offset of county allocation 

     •     Historical Notes

(a) In the case of federal audit exceptions, federal audit appeal processes shall be followed unless the State
Department of Mental Health, in consultation with the California Conference of Local Mental Health Directors,
determines that those appeals are not cost beneficial.

(b) Whenever there is a final federal audit exception against the state resulting from expenditure of federal
funds by individual counties, the State Department of Mental Health or the State Department of Health Services
may request the Controller's office to offset the county's allocation from the Mental Health Subaccount of the
Sales Tax Account of the Local Revenue Fund by the amount of the exception.  The Controller shall be
provided evidence that the county has been notified of the amount of the audit exception no less than 30 days
before the offset is to occur.  The State Department of Mental Health and the State Department of Health
Services shall involve the appropriate counties in developing responses to any draft federal audit reports which



may directly impact the counties.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 174, eff. June 30, 1991.  Amended by Stats.1991, c. 611 (A.B.1491),
§ 60, eff. Oct. 7, 1991.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5711, added by Stats.1968, c. 989, § 2, relating to cities as Short-Doyle program contractual

service providers, was repealed by Stats.1984, c. 1327, § 71, eff. Sept. 25, 1984.

§ 5712. Cost of services; allocation between state and county funds 

     •     Historical Notes

The department shall contract with counties for the funds appropriated to, and allocated by, the department
pursuant to paragraph (2) of subdivision (a) of Section 5700 in accordance with the following:

(a) The net cost of all services specified in the contract between the counties and the department shall be
financed on a basis of 90 percent state funds and 10 percent county funds except for services to be financed
from other public or private sources as indicated in the contracts.

(b) The cost requirement for local financial participation pursuant to this section shall be waived for all counties
with a population of 125,000 or less based on the most recent available estimates of population data as
determined by the Population Research Unit of the Department of Finance.

(c) The cost requirements for local financial participation pursuant to this section shall be waived for funds
provided pursuant to Part 2.5 (commencing with Section 5775).

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 174, eff. June 30, 1991.  Amended by Stats.1991, c. 611 (A.B.1491),
§ 61, eff. Oct. 7, 1991; Stats.1997, c. 484 (S.B.651), § 2, eff. Sept. 25, 1997.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5712, added by Stats.1968, c. 989, § 2, amended by Stats.1971, c. 1593, § 397; Stats.1973, c.

1212, § 336; Stats.1977, c. 1252, § 610, relating to payment of expenditures incurred pursuant to
statutory part, was repealed by Stats.1991, c. 89 (A.B.1288), § 173, eff. June 30, 1991.

§ 5713. Advances for funding of services; payment method 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Advances for funding mental health services may be made by the Director of Mental Health from funds
appropriated to the department for local mental health programs and services specified in the annual Budget
Act.  Advances made pursuant to this section shall be made in the form and manner the Director of Mental
Health shall determine.  When certified by the Director of Mental Health, advances shall be presented to the



Controller for payment.  Each advance shall be payable from the appropriation made for the fiscal year in which
the expenses upon which the advance is based are incurred.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 174, eff. June 30, 1991.  Amended by Stats.2010, c. 706 (S.B.1392),
§ 2.)

Operative Effect

For conditions rendering the provisions of Stats.1991, c. 89 (A.B.1288), inoperative
"in the event of a determination by the Commission on State Mandates . . . or a final

judicial determination . . . that any provision of this act is a state-mandated local
program requiring state reimbursement to a local agency or school district within the

meaning of Section 6 of Article XIII B of the California Constitution", see Stats.1991, c.
89 (A.B.1288), § 209, as amended by Stats.1993, c. 728 (A.B.1728), § 6.

Historical Notes

Historical And Statutory Notes

2010 Main Volume
For conditions rendering the provisions of Stats.1991, c. 89 (A.B.1288), inoperative, see Historical and

Statutory Notes under Welfare and Institutions Code § 5600.
2010 Legislation
Section 1 of Stats.2010, c. 706 (S.B.1392), provides:
"SECTION 1. The Legislature hereby finds and declares all of the following:
"(a) In recent years, community mental health services, which are administered by the counties, have

experienced sharp budget reductions.
"(b) These reductions have exacerbated emergency room overcrowding, with mental health clients in

crisis showing up in emergency rooms instead of at mental health programs.
"(c) Numerous recent audits of the state's administration of mental health funds by the federal Centers

for Medicare and Medicaid Services, conducted in 2008 and 2010, revealed state noncompliance
with federal cost reporting requirements.

"(d) Moreover, in 2007, a state audit by the Department of Finance, Office of State Audits and
Evaluations unearthed deficiencies in the claims processing process for federal Medicaid funds for
mental health.

"(e) This act is necessary to facilitate the efficiency and cost effectiveness of community mental health
services and to prevent avoidable future county budget cuts to mental health."

2010 Main Volume
Former Notes
Former § 5713, added by Stats.1968, c. 989, § 2, amended by Stats.1969, c. 722,§ 41.1; Stats.1976, c.

290, § 1; Stats.1987, c. 884, § 5, relating to fees paid by persons receiving services, was repealed by
Stats.1991, c. 89 (A.B.1288), § 173, eff. June 30, 1991.

Derivation
Former § 5714, added by Stats.1968, c. 989, § 2, amended by Stats.1972, c. 696,§ 1; Stats.1973, c. 1212,

§ 337; Stats.1977, c. 1252, § 611; Stats.1979, c. 429, § 6; Stats.1982, c. 1596, § 2; Stats.1984, c.
1327, § 77.

Former § 5714.1, added by Stats.1968, c. 989, § 2, amended by Stats.1971, c. 1593, § 398; Stats.1973, c.
1212, § 338; Stats.1977, c. 1252, § 612; Stats.1984, c. 1327, § 78.

Research References



Cross References

"Director of Mental Health" or "director" defined for purposes of this Part, see Welfare and
Institutions Code § 5601.

"Mental health service" defined for purposes of this Part, see Welfare and Institutions Code § 5601.
State Controller, generally, see Government Code § 12402 et seq.
2010 Main Volume

Notes Of Decisions

In general 1

1. In general

Where court knew that funds had been appropriated for Short-Doyle purposes but did not know to what extent
those monies remained available for those purposes, trial court acted properly in not specifically ordering state
to pay claims of counties for prior years and properly, instead, directed the State Board of Control to determine
whether any current Short-Doyle appropriations were available and only then to approve the claim. Sacramento
County v. Loeb (App. 3 Dist. 1984) 206 Cal.Rptr. 626, 160 Cal.App.3d 446. States  132

§ 5714. Legal proceedings involving mentally disordered persons; payment of costs 

     •     Historical Notes

To continue county expenditures for legal proceedings involving mentally disordered persons, the following
costs incurred in carrying out Part 1 (commencing with Section 5000) of this division shall not be paid for from
funds designated for mental health services.

(a) The costs involved in bringing a person in for 72-hour treatment and evaluation.

(b) The costs of court proceedings for court-ordered evaluation, including the service of the court order and the
apprehension of the person ordered to evaluation when necessary.

(c) The costs of court proceedings in cases of appeal from 14-day intensive treatment.

(d) The cost of legal proceedings in conservatorship other than the costs of conservatorship investigation as
defined by regulations of the State Department of Mental Health.

(e) The court costs in postcertification proceedings.

(f) The cost of providing a public defender or other court-appointed attorneys in proceedings for those unable to
pay.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 174, eff. June 30, 1991.  Amended by Stats.1991, c. 611 (A.B.1491),
§ 62, eff. Oct. 7, 1991.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5714, added by Stats.1968, c. 989, § 2, amended by Stats.1972, c. 696,§ 1; Stats.1973, c. 1212,



§ 337; Stats.1977, c. 1252, § 611; Stats.1979, c. 429, § 6; Stats.1982, c. 1596, § 2; Stats.1984, c.
1327, § 77, authorizing reimbursement to counties for funds expended in accordance with §§ 5704 to
5708, was repealed by Stats.1991, c. 89 (A.B.1288), § 173, eff. June 30, 1991.  See Welfare and
Institutions Code § 5713.

§ 5715. Unexpended funds; retention by county 

     •     Historical Notes     •     Research References

Subject to the approval of the department, at the end of the fiscal year, a county may retain unexpended funds
allocated to it by the department from funds appropriated to the department, with the exception of block grant
funds, exclusive of the amount required to pay for the care of patients in state hospitals, for 12 months for
expenditure for mental health services in accordance with this part.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 174, eff. June 30, 1991.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see Historical and Statutory

Notes under Welfare and Institutions Code § 5600.
Former § 5715, added by Stats.1968, c. 989, § 2, amended by Stats.1969, c. 722,§ 42; Stats.1970, c.

1627, § 30.5; Stats.1971, c. 1593, § 399; Stats.1973, c. 1061, § 6; Stats.1973, c. 1212, § 339;
Stats.1977, c. 1252, § 613; Stats.1978, c. 1230, § 2; Stats.1984, c. 1327, § 81; Stats.1985, c. 842, § 1;
Stats.1985, c. 1295, § 11.5; Stats.1989, c. 552, § 1, relating to expenditures subject to payment, was
repealed by Stats.1991, c. 89 (A.B.1288),§ 173, eff. June 30, 1991.

Derivation: Former § 5714.2, added by Stats.1984, c. 1327, § 80, amended by Stats.1988, c. 1416, § 1;
Stats.1989, c. 1296, § 1.

Research References

Code Of Regulations References

Reimbursement rates for drug Medi-Cal substance abuse program services, see 22 Cal. Code of
Regs. § 51516.1.

§ 5716. Contracts with providers; negotiated rates; reimbursements 

     •     Historical Notes     •     Research References

Counties may contract with providers on a negotiated rate or negotiated net amount basis in the same manner as
set forth in Section 5705, except that negotiated rates for Short-Doyle Medi-Cal services shall be approved by
the department.  If a negotiated rate for Short-Doyle Medi-Cal services is not approved by the department,
reimbursement to the county shall be in accordance with applicable provisions of this chapter and department
regulation and shall be based upon actual cost.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 174, eff. June 30, 1991.  Amended by Stats.1991, c. 611 (A.B.1491),



§ 63, eff. Oct. 7, 1991; Stats.1992, c. 1374 (A.B.14), § 36, eff. Oct. 28, 1992.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5716, added by Stats.1968, c. 989, § 2, amended by Stats.1969, c. 722,§ 42.1, derived from

former § 5657.5, added by Stats.1967, c. 1619, p. 3861, § 5; Stats.1967, c. 1667, p. 4074, § 36,
relating to the effect of medical assistance mental health services on the Short-Doyle mental health
programs, was repealed by Stats.1991, c. 89 (A.B.1288), § 173, eff. June 30, 1991.

Research References

Code Of Regulations References

Medi-Cal specialty mental health services, federal financial participation, general, see 9 Cal. Code of
Regs. § 1840.105.

§ 5717. Expenditures eligible for funding; audits; repayments 

     •     Historical Notes

(a) Expenditures that may be funded from amounts allocated to the county by the department from funds
appropriated to the department shall include negotiated rates and net amounts; salaries of personnel; approved
facilities and services provided through contract; operation, maintenance and service costs including insurance
costs or departmental charges for participation in a county self-insurance program if the charges are not in
excess of comparable available commercial insurance premiums and on the condition that any surplus reserves
be used to reduce future year contributions; depreciation of county facilities as established in the state's uniform
accounting manual, disregarding depreciation on the facility to the extent it was financed by state funds under
this part; lease of facilities where there is no intention to, nor option to, purchase; expenses incurred under this
act by members of the California Conference of Local Mental Health Directors for attendance at regular
meetings of these conferences; expenses incurred by either the chairperson or elected representative of the local
mental health advisory boards for attendance at regular meetings of the Organization of Mental Health
Advisory Boards; expenditures included in approved countywide cost allocation plans submitted in accordance
with the Controller's guidelines, including, but not limited to, adjustments of prior year estimated general
county overhead to actual costs, but excluding allowable costs otherwise compensated by state funding; net
costs of conservatorship investigation, approved by the Director of Mental Health.  Except for expenditures
made pursuant to Article 6 (commencing with Section 129225) of Chapter 1 of Part 6 of Division 107 of the
Health and Safety Code, it shall not include expenditures for initial capital improvements; the purchaser or
construction of buildings except for equipment items and remodeling expense as may be provided for in
regulations of the State Department of Mental Health; compensation to members of a local mental health
advisory board, except actual and necessary expenses incurred in the performance of official duties that may
include travel, lodging, and meals while on official business; or expenditures for a purpose for which state
reimbursement is claimed under any other provision of law.

(b) The director may make investigations and audits of expenditures the director may deem necessary.

(c) With respect to funds allocated to a county by the department from funds appropriated to the department, the
county shall repay to the state amounts found not to have been expended in accordance with the requirements
set forth in this part.  Repayment shall be within 30 days after it is determined that an expenditure has been
made that is not in accordance with the requirements.  In the event that repayment is not made in a timely



manner, the department shall offset any amount improperly expended against the amount of any current or
future advance payment or cost report settlement from the state for mental health services.  Repayment
provisions shall not apply to Short-Doyle funds allocated by the department for fiscal years up to and including
the 1990-91 fiscal year.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 174, eff. June 30, 1991.  Amended by Stats.1992, c. 1374 (A.B.14), §
37, eff. Oct. 28, 1992; Stats.1996, c. 1023 (S.B.1497), § 465, eff. Sept. 29, 1996.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Legislative findings, declaration and intent relating to Stats.1996, c. 1023 (S.B.1497), see Historical and

Statutory Notes under Business and Professions Code § 690.
Subordination of legislation by Stats.1996, c. 1023 (S.B.1497), see Historical and Statutory Notes under

Business and Professions Code § 690.
Former § 5717, added by Stats.1968, c. 989, § 2, derived from former § 5700, added by Stats.1967, c.

1667, p. 4074, § 36; former § 9050, added by Stats.1957, c. 1989, p. 3540, § 1, relating to fees
charged for mental health services rendered, was repealed by Stats.1991, c. 89 (A.B.1288), § 173,
eff. June 30, 1991.

§ 5718. Services to persons eligible for Medi-Cal 

     •     Historical Notes     •     Research References

(a)(1) This section and Sections 5719 to 5724, inclusive, shall apply to mental health services provided by
counties to Medi-Cal eligible individuals.  Counties shall provide services to Medi-Cal beneficiaries and seek
the maximum federal reimbursement possible for services rendered to the mentally ill.

(2) To the extent permitted under federal law, funds deposited into the local health and welfare trust fund from
the Sales Tax Account of the Local Revenue Fund may be used to match federal medicaid funds in order to
achieve the maximum federal reimbursement possible for services pursuant to this chapter.  If a county applies
to use local funds, the department may enforce any additional federal requirements that use may involve, based
on standards and guidelines designed to enhance, protect, and maximize the claiming of those resources.

(3) The standards and guidelines for the administration of mental health services to Medi-Cal eligible persons
shall be based on federal medicaid requirements.

(b) With regard to each person receiving mental health services from a county mental health program, the
county shall determine whether the person is Medi-Cal eligible and, if determined to be Medi-Cal eligible, the
person shall be referred when appropriate to a facility, clinic, or program which is certified for Medi-Cal
reimbursement.

(c) With regard to county operated facilities, clinics, or programs for which claims are submitted to the
department for Medi-Cal reimbursement for mental health services to Medi-Cal eligible individuals, the county
shall ensure that all requirements necessary for Medi-Cal reimbursement for these services are complied with,
including, but not limited to, utilization review and the submission of year-end cost reports by December 31
following the close of the fiscal year.

(d) Counties shall certify to the state that required matching funds are available prior to the reimbursement of
federal funds.



CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 174, eff. June 30, 1991.  Amended by Stats.1996, c. 515 (A.B.2801),
§ 2, eff. Sept. 16, 1996.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see Historical and Statutory

Notes under Welfare and Institutions Code § 5600.
Former § 5718, added by Stats.1968, c. 989, § 2, amended by Stats.1969, c. 722,§ 43; Stats.1971, c.

1593, § 400; Stats.1973, c. 1212, § 340; Stats.1977, c. 1252, § 615; Stats.1984, c. 1327, § 84,
relating to charges made for services rendered under a county Short-Doyle plan, was repealed by
Stats.1991, c. 89 (A.B.1288), § 173, eff. June 30, 1991.

Research References

Code Of Regulations References

Medi-Cal specialty mental health services, federal financial participation, general, see 9 Cal. Code of
Regs. § 1840.105.

MHP claims certification and program integrity, see 9 Cal. Code of Regs. § 1840.112.

§ 5719. Admission to facility; certification of eligibility for assistance 

     •     Historical Notes     •     Research References

Each public or private facility or agency providing local mental health services pursuant to a county
performance contract plan shall make a written certification within 30 days after a patient is admitted to the
facility as a patient or first given services by such a facility or agency, to the local mental health director of the
county, stating whether or not each of these patients is presumed to be eligible for mental health services under
the California Medical Assistance Program.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 174, eff. June 30, 1991.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see Historical and Statutory

Notes under Welfare and Institutions Code § 5600.
Former § 5719, added by Stats.1968, c. 989, § 2, amended by Stats.1970, c. 1561, § 1; Stats.1971, c.

1593, § 400.1; Stats.1975, c. 1128, § 9; Stats.1977, c. 1252, § 616; Stats.1981, c. 992, § 1, derived
from former § 5651.2, added by Stats.1967, c. 1667, p. 4074, § 36, relating to
non-state-reimbursable county expenditures for legal proceedings involving mentally disordered
persons, was repealed by Stats.1991, c. 89 (A.B.1288), § 173, eff. June 30, 1991.



Research References

Code Of Regulations References

MHP claims certification and program integrity, see 9 Cal. Code of Regs. § 1840.112.

§ 5719.5. Capitated, integrated service system of Medi-Cal mental health managed care; field tests 

     •     Historical Notes     •     Research References

(a) Notwithstanding any other provision of state law, and to the extent permitted by federal law, the State
Department of Mental Health may, in consultation with the State Department of Health Services, field test
major components of a capitated, integrated service system of Medi-Cal mental health managed care in not less
than two, and not more than five participating counties.

(b) County participation in the field test shall be at the counties' option.

(c) Counties eligible to participate in the field test described in subdivision (a) shall include either of the
following:

(1) Any county with an existing county organized health system.

(2) Any county that has been designated for the development of a new county organized health system.

(d) The State Department of Mental Health, in consultation with the State Department of Health Services, the
counties selected for field testing, and groups representing mental health clients, their families and advocates,
county mental health directors, and public and private mental health professionals and providers, shall develop,
for the purpose of the field test, major components for an integrated, capitated service system of Medi-Cal
mental health managed care, including, but not limited to, all of the following:

(1)(A) A definition of medical necessity.

(B) The preliminary definition developed pursuant to this paragraph shall be submitted to the Legislature no
later than February 1, 1994.

(2) Protocols for facilitating access and coordination of mental health, physical health, educational, vocational,
and other supportive services for persons receiving services through the field test.

(3) Procedures for promoting quality assurance, performance monitoring measures and outcome evaluation,
including measures of client satisfaction, and procedures for addressing beneficiary grievances concerning
service denials, changes, or terminations.

(e) Counties participating in the field test shall report to the State Department of Mental Health as the
department deems necessary.

(f) Counties participating in the field test shall do both of the following:

(1)(A) Explore, in consultation with the State Department of Mental Health, the State Department of Health
Services, and the California Mental Health Directors Association, rates for capitated, integrated Medi-Cal
mental health managed care systems, using an actuarially sound ratesetting methodology.

(B) These rates shall be evaluated by the State Department of Mental Health and the State Department of Health
Services to determine their fiscal impact, and shall result in no increase in cost to the General Fund, compared
with the cost that would occur under the existing organization of Medi-Cal funded mental health services,
except for caseload growth and price increases as included in the Medi-Cal estimates prepared by the State



Department of Health Services and approved by the Department of Finance.  In evaluating the fiscal impact of
these rates, the departments shall take into account any shift in clients between Medi-Cal programs in which the
nonfederal match is funded by state funds and those in which the match is funded by local funds.

(2) Demonstrate the appropriate fiscal relationship between county organized health systems for the federal
medicaid program and integrated, capitated Medi-Cal mental health managed care programs.

CREDIT(S)
(Added by Stats.1993, c. 640 (S.B.369), § 3.  Amended by Stats.2004, c. 193 (S.B.111), § 224.)

Historical Notes

Law Revision Commission Comments

2004 Amendment
Section 5719.5 is amended to delete reference to an obsolete reporting requirement. The required report

was to be completed by July 1, 1995. [33 Cal.L.Rev.Comm. Reports 526 (2004)].

Historical And Statutory Notes

2004 Legislation
Subordination of legislation by Stats.2004, c. 193 (S.B.111), to other 2004 legislation, see Historical and

Statutory Notes under Business and Professions Code § 29.
1998 Main Volume
Sections 1 and 2 of Stats.1993, c. 640 (S.B.369), provides:
"Sec. 1. The Legislature finds and declares all of the following:
"(a) Adults with serious mental illness and seriously emotionally disturbed children and youth are best

treated in a system of care model rather than a pure medical model.
"(b) Recent experiences with integrated service agencies for adults with serious mental illnesses, known

as "AB 3777 projects,' have demonstrated that effective systems of care involve a complex mix of
acute, long-term, and rehabilitative services as well as nonmedical support services, such as housing,
peer support, education, and employment services.

"(c) Experiences with systems of care for seriously emotionally disturbed youth and their families,
through projects known as "AB 377 projects,' have demonstrated the necessity of coordination of
mental health services with local governmental agencies such as social service agencies, probation
departments, and educational services agencies.

"Sec. 2.(a) It is the intent of the Legislature to ensure that cost-effective mental health services are
provided to Medi-Cal recipients consistent with the integrated system of care models, with the State
Department of Health Services' strategic plan for managed care, and within the guidelines developed
by the State Department of Mental Health.

"(b) It is the further intent of the Legislature to field test, within county mental health programs, major
components of a system of integrated, capitated Medi-Cal mental health care that will provide the
highest quality and most cost-effective mental health care.  The purpose of the field test shall be to
refine the development of components of a managed care system.  Nothing in the field test shall
delay the development and progress of the mental health managed care system for Medi-Cal
recipients under the guidelines developed by the State Department of Mental Health."

Research References

Code Of Regulations References

Medi-Cal specialty mental health services, applicability of laws and regulations and program
flexibility, see 9 Cal. Code of Regs. § 1810.110.



§ 5720. Reimbursement for services; eligible Medi-Cal persons; negotiated rate agreements 

     •     Historical Notes     •     Research References

(a)  Notwithstanding any other provision of law, the director, in the 1993-94 fiscal year and fiscal years
thereafter, subject to the approval of the Director of Health Services, shall establish the amount of
reimbursement for services provided by county mental health programs to Medi-Cal eligible individuals.

(b) Notwithstanding this section, in the event that a health facility has entered into a negotiated rate agreement
pursuant to Article 2.6 (commencing with Section 14081) of Chapter 7 of Part 4 of Division 9, the facility's
rates shall be governed by that agreement.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 174, eff. June 30, 1991.  Amended by Stats.1993, c. 788 (A.B.218), §
6, eff. Oct. 4, 1993.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see Historical and Statutory

Notes under Welfare and Institutions Code § 5600.
Former § 5720, added by Stats.1971, c. 192, § 1, providing that the person's county of residence at the

time of admission to a state hospital for the mentally ill shall be responsible for payment of nonstate
costs of treatment and services for three years following discharge, was repealed by Stats.1991, c. 89
(A.B.1288), § 173, eff. June 30, 1991.

Research References

Code Of Regulations References

Medi-Cal specialty mental health services, federal financial participation, general, see 9 Cal. Code of
Regs. § 1840.105.

Rate setting for psychiatric inpatient hospital services for Short-Doyle/Medi-Cal hospitals, see 9 Cal.
Code of Regs. § 1820.120.

§ 5721. Fees paid by private resources; retention of unanticipated funds 

     •     Historical Notes

Except as otherwise provided in this section, in determining the amounts which may be paid, fees paid by
persons receiving services or fees paid on behalf of persons receiving services by the federal government, by
the California Medical Assistance Program set forth in Chapter 7 (commencing with Section 14000) of Part 3 of
Division 9, and by other public or private sources, shall be deducted from the costs of providing services.
However, a county may negotiate a contract which permits a mental health care provider to retain unanticipated
funds above the budgeted contract amount, provided that the unanticipated revenues are utilized for the mental
health services specified in the contract.  If a provider is permitted by contract to retain unanticipated revenues
above the budgeted amount, the mental health provider shall specify the services funded by those revenues in
the year end cost report submitted to the county.  A county shall not permit the retention of any fees paid by



private resources on behalf of Medi-Cal beneficiaries without having those fees deducted from the costs of
providing services.  Whenever feasible, mentally disordered persons who are eligible for mental health services
under the California Medical Assistance Program shall be treated in a facility approved for reimbursement in
that program.  General unrestricted or undesignated private charitable donations and contributions made to
charitable or nonprofit organizations shall not be considered as "fees paid by persons" or "fees paid on behalf of
persons receiving services" under this section and the contributions shall not be applied in determining the
amounts to be paid.  These unrestricted contributions shall not be used in part or in whole to defray the costs or
the allocated costs of the California Medical Assistance Program.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 174, eff. June 30, 1991.  Amended by Stats.1991, c. 611 (A.B.1491),
§ 64, eff. Oct. 7, 1991.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5721, added by Stats.1978, c. 1229, § 1, amended by Stats.1989, c. 731, § 2, relating to a

revolving loan fund to be allocated to county Short-Doyle programs, was repealed by Stats.1991, c.
89 (A.B.1288), § 173, eff. June 30, 1991.

1998 Main Volume

§ 5722. Investigations and audits of claims 

(a) The department shall have responsibility, as delegated by the State Department of Health Services, for
conducting investigations and audits of claims and reimbursements for expenditures for mental health services
provided by county mental health programs to Medi-Cal eligible individuals.

(b) The amount of the payment or repayment of federal funds in accordance with audit findings pertaining to
Short-Doyle Medi-Cal mental health services shall be determined by the State Director of Health Services
pursuant to the existing administrative appeals process of the State Department of Health Services.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 174, eff. June 30, 1991.  Amended by Stats.1991, c. 611 (A.B.1491),
§ 65, eff. Oct. 7, 1991.)

§ 5723. License requirements for reimbursement 

     •     Historical Notes

The provisions of subdivision (a) of Section 14000 shall not be construed to prevent providers of mental health
services pursuant to this part from also being providers of medical assistance mental health services for the
purposes of Chapter 7 (commencing with Section 14000) of Part 3 of Division 9.  Clinics providing mental
health services pursuant to this part shall not be required to be licensed as a condition to reimbursement for
providing such medical assistance mental health services.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 174, eff. June 30, 1991.)

Historical Notes



Historical And Statutory Notes

1998 Main Volume
For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see Historical and Statutory

Notes under Welfare and Institutions Code § 5600.

§ 5723.5. Back claims; federal reimbursement 

     •     Historical Notes

Notwithstanding any other provision of state law, and to the extent permitted by federal law and consistent with
federal regulations governing these claims, the state may seek federal reimbursement for back claims under the
Short-Doyle Medi-Cal program.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 174, eff. June 30, 1991.  Amended by Stats.2006, c. 538 (S.B.1852),
§ 697.)

Historical Notes

Historical And Statutory Notes

2006 Legislation
Stats.2006, c. 538 (S.B.1852), made nonsubstantive changes to maintain the code.
Subordination of legislation by Stats.2006, c. 538 (S.B.1852), to other 2006 legislation, see Historical

and Statutory Notes under Business and Professions Code § 690.
1998 Main Volume
For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see Historical and Statutory

Notes under Welfare and Institutions Code § 5600.

§ 5724. Ratesetting system; development; implementation 

     •     Research References

(a) The department and the State Department of Health Services shall jointly develop a new ratesetting
methodology for use in the Short-Doyle Medi-Cal system that maximizes federal funding and utilizes, as much
as practicable, federal medicare reimbursement principles.  The departments shall work with the counties and
the federal Health Care Financing Administration in the development of the methodology required by this
section.

(b) Rates developed through the methodology required by this section shall apply only to reimbursement for
direct client services.

(c) Administrative costs shall be claimed separately and shall be limited to 15 percent of the total cost of direct
client services.

(d) The cost of performing utilization reviews shall be claimed separately and shall not be included in
administrative cost.

(e) The ratesetting methodology established pursuant to this section shall contain incentives relating to
economy and efficiency in service delivery.

(f) The rates established for direct client services pursuant to this section shall be based on increments of time



for all noninpatient services.

 (g) The ratesetting methodology shall not be implemented until it has received any necessary federal approvals.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 174, eff. June 30, 1991.  Amended by Stats.1991, c. 611 (A.B.1491),
§ 66, eff. Oct. 7, 1991; Stats.1993, c. 788 (A.B.218), § 7, eff. Oct. 4, 1993.)

Research References

Code Of Regulations References

Medi-Cal specialty mental health services, federal financial participation, general, see 9 Cal. Code of
Regs. § 1840.105.

MHP claims certification and program integrity, see 9 Cal. Code of Regs. § 1840.112.
Rate setting for psychiatric inpatient hospital services for Short-Doyle/Medi-Cal hospitals, see 9 Cal.

Code of Regs. § 1820.120.

Collateral References:

 Am Jur 2d Incompetent Persons §§31-64.

Chapter 3.5. Mental Health Master Plan Development Act

§ 5730. Short title 

     •     Historical Notes

This act is to be known as the Mental Health Master Plan Development Act.

CREDIT(S)
(Added by Stats.1989, c. 1313, § 1.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Section 2 of Stats.1989, c. 1313, provides:
"The expanded role and responsibility of the California Planning Council is contingent upon the

availability of federal funds appropriated for this purpose."

§ 5731. Legislative findings 

The Legislature finds and declares that the mental health system is a large and important segment of California's
system of health care.  The Legislature further finds and declares all of the following:

(a) Public Law 99-660 requires that the State Department of Mental Health develop a state plan for the
Short-Doyle mental health system which includes all of the following:



(1) Plans developed in response to federal planning requirements shall be submitted to the Legislature.

(2) Evidence of broad participation from concerned citizens and mental health consumers.

(3) An analysis of the needs of seriously and persistently mentally ill adults, severely emotionally disturbed
children and homeless mentally ill in California.

(4) Improvements in the mental health delivery system are needed for seriously mentally ill adults, severely
emotionally disabled children, and homeless mentally ill.

(5) Given the existing mental health funding base, priorities need to be established for the Short-Doyle
community mental health system.

(6) There is no minimum range of treatment services which should be available in every county in California.

(7) Most funding formulas for state mental health programs are not client based.

(8) The state has a special responsibility for the care and treatment of seriously and persistently mentally ill
adults, seriously emotionally disturbed minors, and homeless mentally ill who are the most vulnerable and who
require consistent supportive services to meet their health and safety needs in the community.

(9) Legislative action is required to ensure that a comprehensive policy is developed which addresses the
critical problems and key issues currently facing the mental health system in California.

CREDIT(S)
(Added by Stats.1989, c. 1313, § 1.)

§ 5732. Development and implementation of master plan; California planning council; duties;
membership; time for completion 

(a) Given the requirements of Public Law 99-660 and the significant policy issues currently facing the mental
health system in California, a master plan for mental health is required which integrates these planning and
reform efforts and which establishes priorities for the service delivery system and analyzes critical policy
issues.

(b) The California Planning Council's scope shall be expanded to include the development of the Mental Health
Master Plan.  This Mental Health Master Plan shall be distinct but compatible with the plan mandated by Public
Law 99-660, the development and implementation of which is the responsibility of the State Department of
Mental Health.

(c) Therefore, the California Planning Council required by Public Law 99-660 shall be expanded to include the
following members:

(1) The Speaker of the Assembly shall recommend to the Governor for appointment, one council member.

(2) The Assembly Minority Floor Leader shall recommend to the Governor for appointment, one council
member.

(3) The President pro Tempore of the Senate shall recommend to the Governor for appointment, one council
member.

(4) The Senate Minority Floor Leader shall recommend to the Governor for appointment, one council member.

(5) The County Supervisors Association of California shall recommend to the Governor for appointment, one
council member.

(d) The Mental Health Master Plan shall be completed and submitted to the Legislature and the Governor by



October 1, 1991.

CREDIT(S)
(Added by Stats.1989, c. 1313, § 1.)

§ 5733. Elements of plan; analysis 

The Mental Health Master Plan shall include, but not be limited to, an analysis of all of the following:

(a) The specific planning elements required by Public Law 99-660.

(b) Identification of priority populations to be served and a definition of those priority populations.

(c) Proposed methods of allocating resources which result in the most effective system of care possible for the
priority populations.

(d) Proposed methods of evaluating the effectiveness of current service delivery methods and the populations
which are best served by these models of care.

(e) Recommendations related to the governance and responsibilities of the state, county, or other administrative
structures for the delivery of mental health programs which are cost-effective and provide the highest quality of
care.

CREDIT(S)
(Added by Stats.1989, c. 1313, § 1.)

Chapter 4. Operation And Administration

§ 5750. Administrative duties; standards; rules and regulations; exception for psychiatric health facilities 

     •     Historical Notes     •     Research References

(a) The State Department of Mental Health shall administer this part and shall adopt standards for approval of
mental health services, and rules and regulations necessary thereto.  However, these standards, rules, and
regulations shall be adopted only after consultation with the California Council on Mental Health and the
California Conference of Local Mental Health Directors.  Adoption of these standards, rules, and regulations
shall require approval by the California Conference of Local Mental Health Directors by majority vote of those
present at an official session except for regulations pertaining to psychiatric health facilities.  For regulations
pertaining to psychiatric health facilities, the vote by the conference, following consultation, shall be only
advisory to the State Department of Mental Health.

(b) If the conference refuses or fails to approve standards, rules, or regulations submitted to it by the State
Department of Mental Health for its approval, the State Department of Mental Health may submit these
standards, rules, or regulations to the conference at its next meeting, and if the conference again refuses to
approve them, the matter shall be referred for decision to a committee composed of the Secretary of the Health
and Welfare Agency, the Director of Mental Health, the President of the California Conference of Local Mental
Health Directors, the Chairman of the California Council on Mental Health, and a member designated by the
State Advisory Health Council.

(c)(1) From July 1, 1991, to June 30, 1993, inclusive, the conference shall not approve regulations of the State
Department of Mental Health.  The impact on this subdivision of regulatory timing shall be included in the
department's report to the Legislature on September 30, 1992.



(2) The department shall continue during that period to involve the conference in the development of all
regulations which affect local mental health programs, prior to the promulgation of those regulations pursuant
to the Administrative Procedure Act.

CREDIT(S)
(Added by Stats.1968, c. 989, p. 1924, § 2, operative July 1, 1969.  Amended by Stats.1969, c. 722, p. 1441, §
44, eff. Aug. 8, 1969, operative July 1, 1969; Stats.1971, c. 1593, p. 3352, § 401, operative July 1, 1973;
Stats.1977, c. 1252, p. 4592, § 618, operative July 1, 1978; Stats.1978, c. 429, p. 1459, § 214, eff. July 17, 1978,
operative July 1, 1978; Stats.1980, c. 1089, p. 3499,§ 17; Stats.1984, c. 1327, § 85, eff. Sept. 25, 1984;
Stats.1984, c. 1329, § 65; Stats.1985, c. 1232, § 27, eff. Sept. 30, 1985; Stats.1988, c. 1047, § 4, eff. Sept. 20,
1988; Stats.1991, c. 89 (A.B.1288), § 176, eff. June 30, 1991; Stats.1991, c. 611 (A.B.1491), § 67, eff. Oct. 7,
1991.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Section affected by two or more acts at the same session of the legislature, see Government Code §

9605.
Repeal of this section by Initiative Measure (Prop. 186, § 11, operative if approved Nov. 8, 1994) was

rejected at the Nov. 8, 1994, election.
Addition of § 5750 by Initiative Measure (Prop. 186, § 6, operative if approved Nov. 8, 1994), relating

to administrative duties, standards, rules and regulations, was rejected at the Nov. 8, 1994, election.
Former § 5750, enacted by Stats.1937, c. 369, p. 1145, § 5750 as part of the codification, derived from

Stats.1935, c. 639, p. 1786, § 1, required a physician's statement of mental examination before a
patient could be admitted to a private mental institution, and was repealed by Stats.1965, c. 391, p.
1694, § 20.

Derivation:  Former § 5702, added by Stats.1967, c. 1667, p. 4074, § 36.
Former § 9054, added by Stats.1957, c. 1989, p. 3541, § 1, amended by Stats.1963, c. 2037, p. 4256, §

6; Stats.1965, c. 1852, p. 4288, § 1.

Research References

Cross References

Administrative law, rules and regulations, see Government Code § 11342 et seq.
California conference of local mental health directors, see Welfare and Institutions Code § 5601.
Rules, regulation and standards under Lanterman-Petris-Short Act, see Welfare and Institutions

Code § 5400.

Code Of Regulations References

Community mental health services, see 9 Cal. Code of Regs. § 800 et seq.
Community mental health services under the Short-Doyle Act, see 9 Cal. Code of Regs. § 500 et seq.
1998 Main Volume

Collateral References:

Witkin, Summary (9th ed) Torts §380
 Am Jur 2d Hospitals and Asylums §§6, 7.

§ 5750.1. Application of department or county standards, rules or policy 



     •     Historical Notes

Notwithstanding Section 5750, any standard, rule, or policy, not directly the result of a statutory or
administrative law change, adopted by the department or county during the term of an existing county
performance contract shall not apply to the negotiated rate and net amount terms of that contract under Sections
5705 and 5716, but shall only apply to contracts established after adoption of the standard, rule, or policy.

CREDIT(S)
(Added by Stats.1987, c. 884, § 6.  Amended by Stats.1991, c. 89 (A.B.1288), § 177, eff. June 30, 1991;
Stats.1991, c. 611 (A.B.1491), § 68, eff. Oct. 7, 1991.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5750.1, added by Stats.1953, c. 1890, p. 3684, § 1, provided for a request for judicial

determination of mental illness, was repealed by Stats.1965, c. 391, § 21.

§ 5751. Directors of local health services; qualifications; regulations 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) Regulations pertaining to the qualifications of directors of local mental health services shall be administered
in accordance with Section 5607.  These standards may include the maintenance of records of service which
shall be reported to the State Department of Mental Health in a manner and at times as it may specify.

(b) Regulations pertaining to the position of director of local mental health services, where the local director is
other than the local health officer or medical administrator of the county hospitals, shall require that the director
be a psychiatrist, psychologist, clinical social worker, marriage and family therapist, registered nurse, or
hospital administrator, who meets standards of education and experience established by the Director of Mental
Health.  Where the director is not a psychiatrist, the program shall have a psychiatrist licensed to practice
medicine in this state and who shall provide to patients medical care and services as authorized by Section 2051
of the Business and Professions Code.

(c) The regulations shall be adopted in accordance with the Administrative Procedure Act, Chapter 3.5
(commencing with Section 11340) of Part 1 of Division 3 of Title 2 of the Government Code.

CREDIT(S)
(Added by Stats.1973, c. 1061, p. 2110, § 10.  Amended by Stats.1977, c. 1252, p. 4593, § 618.5, operative July
1, 1978; Stats.1978, c. 726, p. 2280, § 1; Stats.1980, c. 972, p. 3084, § 2; Stats.1983, c. 500, § 1; Stats.1991, c.
89 (A.B.1288), § 178, eff. June 30, 1991; Stats.2002, c. 1013 (S.B.2026), § 98.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Operative date of Stats.1973, c. 1212, see Historical and Statutory Notes under Welfare and Institutions

Code § 5700.1.
For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see Historical and Statutory

Notes under Welfare and Institutions Code § 5600.



Former § 5751, added by Stats.1968, c. 989, p. 1925, § 2, amended by Stats.1971, c. 1593, p. 3353, §
402, operative July 1, 1973; Stats.1971, c. 115, p. 2129, § 1; Stats.1972, c. 618, p. 1154, § 160;
Stats.1972, c. 1292, p. 2584, § 1; Stats.1973, c. 142, § 78.5, relating to similar subject matter, was
repealed by Stats.1973, c. 1061, p. 2110, § 8.

Another § 5751, added by Stats.1972, c. 1292, p. 2584, § 2, operative July 1, 1973, amended by
Stats.1973, c. 142, p. 422, § 78.7, relating to similar subject matter, was repealed by Stats.1973, c.
1061, p. 2110, § 9.

Section 3 of Stats.1972, c. 1292, p. 2584, provides:
"It is the intent of the Legislature, that, if Reorganization Plan No. 1 of 1970 becomes operative, Section

5751 of the Welfare and Institutions Code, as amended by Section 1 of this act, shall remain in effect
only until Reorganization Plan No. 1 of 1970 becomes operative and on that date Section 5751 of the
Welfare and Institutions Code, as added by Section 2 of this act, which includes the changes in
Section 5751 made by both Reorganization Plan No. 1 of 1970 and Section 1 of this act, shall
become operative."

Subsequent to repeal, former § 5751 as added by Stats.1972, c. 1292, p. 2584, § 2, was amended by
Stats.1973, c. 1212, p. 2842, § 342.  For effect of amendment of repealed section, see Government
Code § 9609.

Former § 5751, enacted by Stats.1937, c. 369, p. 1146, § 5751, amended by Stats.1943, c. 914, p. 2773,
§ 7; Stats.1961, c. 79, p. 1062, § 9, was renumbered § 6250 and amended by Stats.1965, c. 391, p.
1694, § 25, and was repealed by Stats.1967, c. 1667, p. 4107, § 36.5.  See Welfare and Institutions
Code § 5325.

Derivation: Former § 5751, added by Stats.1972, c. 1292, p. 2584, § 2.
Former § 5751, added by Stats.1968, c. 989, p. 1925, § 2, amended by Stats.1971, c. 1593, p. 3353, §

402; Stats.1971, c. 1115, p. 2129, § 1; Stats.1972, c. 618, p. 1153, § 160; Stats.1972, c. 1292, p.
2582, § 1; Stats.1973, c. 1061, p. 2110, § 8.

Former § 5703, added by Stats.1967, c. 1667, p. 4074, § 36.
Former § 9055, added by Stats.1957, c. 1989, p. 3541, § 1.

Research References

Code Of Regulations References

Administrative support responsibility, see 9 Cal. Code of Regs. § 631.
Consultation, education and information services, see 9 Cal. Code of Regs. § 710 et seq.
Professional and technical personnel standards, see 9 Cal. Code of Regs. § 620 et seq.
1998 Main Volume

Collateral References:

 Am Jur 2d Hospitals and Asylums §6.

Notes Of Decisions

Construction with other laws 1

1. Construction with other laws

This section and § 5751.3 do not mandate or guarantee psychologists must be employed or utilized in any
particular positions; intent of § 5751.3 is to encourage full utilization of four specified categories of
professionals as appropriate within their particular specialization. California State Psychological Ass'n v. San
Diego County (App. 4 Dist. 1983) 198 Cal.Rptr. 1, 148 Cal.App.3d 849. Mental Health  20



§ 5751.1. Director of local mental health services; regulations 

     •     Research References

Regulations pertaining to the position of director of local mental health services, where the local director is
other than the local health officer or medical administrator of the county hospitals, shall require that the director
meet the standards of education and experience established by the Director of Mental Health and that the
appointment be open on the basis of competence to all eligible disciplines pursuant to Section 5751.
Regulations pertaining to the qualifications of directors of local mental health services shall be administered in
accordance with Section 5607.

Where the director of local mental health services is not a psychiatrist, the program shall have a psychiatrist
licensed to practice medicine in this state and who shall provide to patients medical care and services as
authorized by Section 2137 of the Business and Professions Code.

CREDIT(S)
(Added by Stats.1973, c. 1061, p. 2111, § 11.  Amended by Stats.1977, c. 1252, p. 4593, § 619, operative July
1, 1978; Stats.1978, c. 726, p. 2281, § 2.)

Research References

Code Of Regulations References

Administrative support responsibility, see 9 Cal. Code of Regs. § 631.

§ 5751.2. Professional licensure of personnel; exemption; waiver 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) Except as provided in this section, persons employed or under contract to provide mental health services
pursuant to this part shall be subject to all applicable requirements of law regarding professional licensure, and
no person shall be employed in local mental health programs pursuant to this part to provide services for which
a license is required, unless the person possesses a valid license.

(b) Persons employed as psychologists and clinical social workers, while continuing in their employment in the
same class as of January 1, 1979, in the same program or facility, including those persons on authorized leave,
but not including intermittent personnel, shall be exempt from the requirements of subdivision (a).

(c) While registered with the licensing board of jurisdiction for the purpose of acquiring the experience required
for licensure, persons employed or under contract to provide mental health services pursuant to this part as
clinical social workers or marriage and family therapists shall be exempt from subdivision (a).  Registration
shall be subject to regulations adopted by the appropriate licensing board.

(d) The requirements of subdivision (a) shall be waived by the department for persons employed or under
contract to provide mental health services pursuant to this part as psychologists who are gaining the experience
required for licensure.  A waiver granted under this subdivision may not exceed five years from the date of
employment by, or contract with, a local mental health program for persons in the profession of psychology.

(e) The requirements of subdivision (a) shall be waived by the department for persons who have been recruited
for employment from outside this state as psychologists, clinical social workers, or marriage and family
therapists and whose experience is sufficient to gain admission to a licensing examination.  A waiver granted
under this subdivision may not exceed three years from the date of employment by, or contract with, a local



mental health program for persons in these three professions who are recruited from outside this state.

CREDIT(S)
(Formerly § 5600.2, added by Stats.1981, c. 412, p. 1607, § 6, eff. Sept. 11, 1981, operative Jan. 1, 1984.
Amended by Stats.1987, c. 227, § 1; Stats.1988, c. 509, § 1; Stats.1989, c. 503, § 1; Stats.1990, c. 962
(A.B.3229), § 2.  Renumbered 5751.2 and amended by Stats.1991, c. 611 (A.B.1491), § 37, eff. Oct. 7, 1991.
Renumbered § 5603 and amended by Stats.1991, c. 612 (S.B.1112), § 2.  Renumbered § 5751.2 and amended
by Stats.1992, c. 1374 (A.B.14), § 19, eff. Oct. 28, 1992.  Amended by Stats.1995, c. 712 (S.B.227), § 4;
Stats.2002, c. 1013 (S.B.2026), § 99.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Stats.1990, c. 962, § 3, provides:
"This act shall apply to all persons who received a waiver of licensure from the State Department of

Mental Health on or after January 1, 1988.  This act shall also apply to all persons registered as
associate clinical social workers on and after January 1, 1990, and to persons who are qualified for
the state licensing examination for clinical social workers on and after January 1, 1990."

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see Historical and Statutory
Notes under Welfare and Institutions Code § 5600.

Former § 5751.2, added by Stats.1973, c. 1061, § 12, amended by Stats.1980, c. 972, § 3, relating to
management of administrative support functions, was repealed by Stats.1991, c. 89 (A.B.1288), §
179, eff. June 30, 1991.

Derivation: Former § 5600.2, added by Stats.1979, c. 996, p. 3393, § 5, amended by Stats.1981, c. 412,
p. 1606, § 5.

Research References

Code Of Regulations References

Mental health treatment program staffing, nonacute care requirements, see 9 Cal. Code of Regs. §
1113.

Notes Of Decisions

In general 1

1. In general

Since 1979, a county must require that professional services performed in its local mental health programs
(Short-Doyle) which fall within the scope of the licensure of psychologists, clinical social workers and nurses
be performed by licensed personnel, and, a county may not establish treatment services in its local mental
health programs (Short-Doyle) which will utilize unlicensed county personnel who will treat patients unless the
county can demonstrate that the individual performing such treatment services falls within demonstrable
exception to the professional licensing requirements. 66 Op.Atty.Gen. 189, 6-16-83.

§ 5751.7. Minors; admission with adults discouraged 



     •     Historical Notes

For the purposes of this part and the Lanterman-Petris-Short Act (Part 1 (commencing with Section 5000)), the
department shall ensure that, whenever feasible, minors shall not be admitted into psychiatric treatment with
adults if the health facility has no specific separate housing arrangements, treatment staff, and treatment
programs designed to serve children or adolescents.  The director shall provide waivers to counties, upon their
request, if this policy creates undue hardship in any county due to inadequate or unavailable alternative
resources.  In granting the waivers, the director shall require the county to establish specific treatment protocols
and administrative procedures for identifying and providing appropriate treatment to minors admitted with
adults.

However, notwithstanding any other provision of law, no minor may be admitted for psychiatric treatment into
the same treatment ward as any adult receiving treatment who is in the custody of any jailor for a violent crime,
is a known registered sex offender, or has a known history of, or exhibits inappropriate, sexual, or other violent
behavior which would present a threat to the physical safety of minors.

CREDIT(S)
(Added by Stats.1987, c. 1107, § 1, eff. Sept. 25, 1987.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Section 2 of Stats.1987, c. 1107, provides:
"The State Department of Health Services shall survey all licensed acute care hospitals to gather all of

the following information:
"(a) The numbers of minors, ages 0 to 14, inclusive, and ages 14 to 18, inclusive, receiving psychiatric

treatment.
"(b) The treatment programs in these facilities, how many minors are in distinct programs designed and

staffed for minors, and how many minors receive treatment in programs designed and staffed for
minors as well as adults.

"The department shall report the information gathered under this section to the Governor and the
Legislature no later than January 1, 1990."

Collateral References:

Witkin, Summary (9th ed) P & C §14
Cal Jur 3d Incomp §87

§ 5755.1. State mental health plan; submission for review and recommendations 

The state mental health plan shall be submitted to the California Council on Mental Health and the Advisory
Health Council or its successor for review and recommendations as to conformance with California's
comprehensive statewide health plan.  The state mental health plan shall be submitted for review and
recommendations prior to amendments or changes thereto.

CREDIT(S)
(Formerly § 5765, added by Stats.1968, c. 989, p. 1928, § 2, operative July 1, 1969.  Amended by Stats.1969, c.
722, p. 1442, § 46, eff. Aug. 8, 1969, operative July 1, 1969; Stats.1971, c. 1593, p. 3356, § 412, operative July
1, 1973; Stats.1974, c. 486, p. 1122, § 4, eff. July 11, 1974; Stats.1978, c. 429, p. 1461, § 218, eff. July 17,
1978, operative July 1, 1978; Stats.1978, c. 852, p. 2701, § 11.  Renumbered § 5755.1 and amended by



Stats.1984, c. 1327,§ 88, eff. Sept. 25, 1984; Stats.1985, c. 1232, § 29, eff. Sept. 30, 1985.)

Collateral References:

 Am Jur 2d Hospitals and Asylums §§6, 7.

§ 5768. New programs; development and implementation; review; licensure requirements; program
application and plan; approval; placement of license in suspense; evaluation of programs 

     •     Historical Notes     •     Research References

(a) Notwithstanding any other provision of law, except as to requirements relating to fire and life safety of
persons with mental illness, the department, in its discretion, may permit new programs to be developed and
implemented without complying with licensure requirements established pursuant to existing state law.

(b) Any program developed and implemented pursuant to subdivision (a) shall be reviewed at least once each
six months, as determined by the department.

(c) The department may establish appropriate licensing requirements for these new programs upon a
determination that the programs should be continued.

(d) Within six years, any program shall require a licensure category if it is to be continued.  However, in the
event that any agency other than the department is responsible for developing a licensure category and fails to
do so within the six years, the program may continue to be developed and implemented pursuant to subdivisions
(a) and (b) until such time that the licensure category is established.

(e)(1) A nongovernmental entity proposing a program shall submit a program application and plan to the local
mental health director that describes at least the following components: clinical treatment programs, activity
programs, administrative policies and procedures, admissions, discharge planning, health records content,
health records service, interdisciplinary treatment teams, client empowerment, patient rights, pharmaceutical
services, program space requirements, psychiatric and psychological services, rehabilitation services, restraint
and seclusion, space, supplies, equipment, and staffing standards.  If the local mental health director determines
that the application and plan are consistent with local needs and satisfactorily address the above components, he
or she may approve the application and plan and forward them to the department.

(2) Upon the department's approval, the local mental health director shall implement the program and shall be
responsible for regular program oversight and monitoring.  The department shall be notified in writing of the
outcome of each review of the program by the local mental health director, or his or her designee, for
compliance with program requirements.  The department shall retain ultimate responsibility for approving the
method for review of each program, and the authority for determining the appropriateness of the local program's
oversight and monitoring activities.

(f) Governmental entities proposing a program shall submit a program application and plan to the department
that describes at least the components described in subdivision (e).  Upon approval, the department shall be
responsible for program oversight and monitoring.

(g) Implementation of a program shall be contingent upon the department's approval, and the department may
reject applications or require modifications as it deems necessary.  The department shall respond to each
proposal within 90 days of receipt.

(h) The State Department of Health Services shall allow an applicant approved by the department with a current
health facility license to place its license in suspense for a period of six years.  At that time the department, in
consultation with the State Department of Health Services shall determine the most appropriate licensure for the
program, pursuant to subdivisions (c) and (d).

(i) The department shall submit an evaluation to the Legislature of all pilot projects authorized pursuant to this



section within five years of the commencement of operation of the pilot project, determining the effectiveness
of that program or facility, or both, based on, but not limited to, changes in clinical indicators with respect to
client functions.

CREDIT(S)
(Added by Stats.1975, c. 1105, p. 2683, § 2.  Amended by Stats.1984, c. 1327, § 90, eff. Sept. 25, 1984;
Stats.1994, c. 678 (S.B.2017), § 2; Stats.1998, c. 686 (A.B.2682), § 2.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Section 4 of Stats.1975, c. 1105, p. 2683, provided:
"The department shall commission a report to be conducted by a nongovernmental organization to

evaluate administrative and fiscal staffing and training on the state and county levels.  The findings
and recommendations resulting from the report shall be reported to the Legislature, the department,
and the local mental health directors by March 1, 1976."

Research References

Code Of Regulations References

Mental health rehabilitation centers, see 9 Cal. Code of Regs. § 781.00 et seq.

§ 5768.5. Discharge of patient; distribution of written aftercare plan; components 

     •     Historical Notes

(a) When a mental health patient is being discharged from any facility authorized under Section 5675 or 5768,
the patient and the patient's conservator, guardian, or other legally authorized representative shall be given a
written aftercare plan prior to the patient's discharge from the facility.  The written aftercare plan shall include,
to the extent known, the following components:

(1) The nature of the illness and followup required.

(2) Medications, including side effects and dosage schedules.  If the patient was given an informed consent
form with his or her medications, the form shall satisfy the requirement for information on side effects of the
medications.

(3) Expected course of recovery.

(4) Recommendations regarding treatment that are relevant to the patient's care.

(5) Referrals to providers of medical and mental health services.

(6) Other relevant information.

(b) The patient shall be advised by facility personnel that he or she may designate another person to receive a
copy of the aftercare plan.  A copy of the aftercare plan shall be given to any person designated by the patient.

(c) For purposes of this section, "mental health patient" means a person who is admitted to the facility primarily
for the diagnosis or treatment of a mental disorder.

CREDIT(S)



(Added by Stats.1997, c. 512 (A.B.482), § 3.  Amended by Stats.1998, c. 346 (A.B.2746), § 2; Stats.1999, c. 83
(S.B.966), § 200.)

Historical Notes

Historical And Statutory Notes

1999 Legislation
Subordination of legislation by Stats.1999, c. 83 (S.B.966), to other 1999 legislation, see Historical and

Statutory Notes under Business and Professions Code § 2530.2.
Section affected by two or more acts at the same session of the legislature, see Government Code §

9605.

§ 5770. Provision of services by department 

Notwithstanding any other provision of law, the department may directly, or by contract, with any public or
private agency, provide any of the services under this division when the director determines that the services are
necessary to protect the public health, safety, or welfare.

CREDIT(S)
(Added by Stats.1984, c. 1327, § 91, eff. Sept. 25, 1984.)

§ 5770.5. Development and support of local programs assisting self-help groups 

     •     Historical Notes

The department shall encourage county mental health programs to develop and support local programs designed
to provide technical assistance to self-help groups for the purposes of maintaining existing groups, as well as to
stimulate development of new self-help groups from locally defined needs.

CREDIT(S)
(Added by Stats.1985, c. 1286, § 14.5, eff. Sept. 30, 1985.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Citation, legislative finding and intent relating to Stats.1985, c. 1286, see Historical and Statutory Notes

under Welfare and Institutions Code § 5560.

§ 5771. California Mental Health Planning Council; purpose; membership; officers; terms; modification
in structure of council 

(a) Pursuant to Public Law 102-321, there is the California Mental Health Planning Council.  The purpose of
the planning council shall be to fulfill those mental health planning requirements mandated by federal law.

(b)(1) The planning council shall have 40 members, to be comprised of members appointed from both the local
and state levels in order to ensure a balance of state and local concerns relative to planning.



(2) As required by federal law, eight members of the planning council shall represent various state departments.

(3) Members of the planning council shall be appointed in a manner that will ensure that at least one-half are
persons with mental disabilities, family members of persons with mental disabilities, and representatives of
organizations advocating on behalf of persons with mental disabilities.  Persons with mental disabilities and
family members shall be represented in equal numbers.

(4) The Director of Mental Health shall make appointments from among nominees from various mental health
constituency organizations, which shall include representatives of consumer-related advocacy organizations,
representatives of mental health professional and provider organizations, and representatives who are direct
service providers from both the public and private sectors.  The director shall also appoint one representative of
the California Coalition on Mental Health.

(c) Members should be balanced according to demography, geography, gender, and ethnicity.  Members should
include representatives with interest in all target populations, including, but not limited to, children and youth,
adults, and older adults.

(d) The planning council shall annually elect a chairperson and a chair-elect.

(e) The term of each member shall be three years, to be staggered so that approximately one-third of the
appointments expire in each year.

(f) In the event of changes in the federal requirements regarding the structure and function of the planning
council, or the discontinuation of federal funding, the State Department of Mental Health shall propose to the
Legislature modifications in the structure of the planning council that the department deems appropriate.

CREDIT(S)
(Added by Stats.1992, c. 1374 (A.B.14), § 45, eff. Oct. 28, 1992.  Amended by Stats.1993, c. 564 (S.B.43), § 5;
Stats.1995, c. 712 (S.B.227), § 5; Stats.1998, c. 686 (A.B.2682), § 3; Stats.2003, c. 71 (A.B.376), § 1.)

§ 5771.1. Members of Mental Health Planning Council 

     •     Historical Notes

The members of the Mental Health Services Oversight and Accountability Commission established pursuant to
Section 5845 are members of the California Mental Health Planning Council.  They serve in an ex officio
capacity when the council is performing its statutory duties pursuant to Section 5772.  Such membership shall
not affect the composition requirements for the council specified in Section 5771.

CREDIT(S)
(Added by Initiative Measure (Prop. 63, § 11, approved Nov. 2, 2004, eff. Jan. 1, 2005).)

Operative Effect

For provisions governing the effective date, implementation, construction and
severability of Initiative Measure (Prop. 63), see §§ 16 to 19 of that measure.

Historical Notes

Historical And Statutory Notes

2004 Legislation
For title, findings and declarations, purpose and intent, effective date, implementation, construction and

severability provisions relating to Initiative Measure (Prop. 63), see Historical and Statutory Notes



under Welfare and Institutions Code § 5840.

§ 5771.3. Mental health planning council; staff from state mental health department 

The California Mental Health Planning Council may utilize staff of the State Department of Mental Health, to
the extent they are available, and the staff of any other public or private agencies that have an interest in the
mental health of the public and that are able and willing to provide those services.

CREDIT(S)
(Added by Stats.1992, c. 1374 (A.B.14), § 46, eff. Oct. 28, 1992.  Amended by Stats.1993, c. 564 (S.B.43), § 6;
Stats.1995, c. 712 (S.B.227), § 6; Stats.1998, c. 686 (A.B.2682), § 4.)

§ 5771.5. Executive officer for mental health planning council; appointment; other staff 

(a)(1) The Chairperson of the California Mental Health Planning Council, with the concurrence of a majority of
the members of the California Mental Health Planning Council, shall appoint an executive officer who shall
have those powers delegated to him or her by the council in accordance with this chapter.

(2) The executive officer shall be exempt from civil service.

(b) Within the limit of funds allotted for these purposes, the California Mental Health Planning Council may
appoint other staff it may require according to the rules and procedures of the civil service system.

CREDIT(S)
(Added by Stats.1992, c. 1374 (A.B.14), § 47, eff. Oct. 28, 1992.  Amended by Stats.1993, c. 564 (S.B.43), § 7;
Stats.1995, c. 712 (S.B.227), § 7; Stats.1998, c. 686 (A.B.2682), § 5.)

§ 5772. Powers and duties of mental health planning council 

     •     Research References

The California Mental Health Planning Council shall have the powers and authority necessary to carry out the
duties imposed upon it by this chapter, including, but not limited to, the following:

(a) To advocate for effective, quality mental health programs.

(b) To review, assess, and make recommendations regarding all components of California's mental health
system, and to report as necessary to the Legislature, the State Department of Mental Health, local boards, and
local programs.

(c) To review program performance in delivering mental health services by annually reviewing performance
outcome data as follows:

(1) To review and approve the performance outcome measures.

(2) To review the performance of mental health programs based on performance outcome data and other reports
from the State Department of Mental Health and other sources.

(3) To report findings and recommendations on programs' performance annually to the Legislature, the State
Department of Mental Health, and the local boards.

(4) To identify successful programs for recommendation and for consideration of replication in other areas.  As
data and technology are available, identify programs experiencing difficulties.



(d) When appropriate, make a finding pursuant to Section 5655 that a county's performance is failing in a
substantive manner.  The State Department of Mental Health shall investigate and review the finding, and report
the action taken to the Legislature.

(e) To advise the Legislature, the State Department of Mental Health, and county boards on mental health issues
and the policies and priorities that this state should be pursuing in developing its mental health system.

(f) To periodically review the state's data systems and paperwork requirements to ensure that they are
reasonable and in compliance with state and federal law.

(g) To make recommendations to the State Department of Mental Health on the award of grants to county
programs to reward and stimulate innovation in providing mental health services.

(h) To conduct public hearings on the state mental health plan, the Substance Abuse and Mental Health Services
Administration block grant, and other topics, as needed.

(i) To participate in the recruitment of candidates for the position of Director of Mental Health and provide
advice on the final selection.

(j) In conjunction with other statewide and local mental health organizations, assist in the coordination of
training and information to local mental health boards as needed to ensure that they can effectively carry out
their duties.

(k) To advise the Director of Mental Health on the development of the state mental health plan and the system
of priorities contained in that plan.

(l) To assess periodically the effect of realignment of mental health services and any other important changes in
the state's mental health system, and to report its findings to the Legislature, the State Department of Mental
Health, local programs, and local boards, as appropriate.

(m) To suggest rules, regulations, and standards for the administration of this division.

(n) When requested, to mediate disputes between counties and the state arising under this part.

(o) To employ administrative, technical, and other personnel necessary for the performance of its powers and
duties, subject to the approval of the Department of Finance.

(p) To accept any federal fund granted, by act of Congress or by executive order, for purposes within the
purview of the California Mental Health Planning Council, subject to the approval of the Department of
Finance.

(q) To accept any gift, donation, bequest, or grants of funds from private and public agencies for all or any of
the purposes within the purview of the California Mental Health Planning Council, subject to the approval of
the Department of Finance.

CREDIT(S)
(Added by Stats.1992, c. 1374 (A.B.14), § 48, eff. Oct. 28, 1992.  Amended by Stats.1993, c. 564 (S.B.43), § 8;
Stats.1995, c. 712 (S.B.227), § 8; Stats.1998, c. 686 (A.B.2682), § 6.)

Research References

Cross References

Public agencies and conditions requiring the preparation or submission of written report with respect
to this section, see Government Code § 7550.5.



Part 2.5. Mental Health Managed Care Contracts

§ 5775. Implementation of managed mental health care for Medi-Cal beneficiaries through
fee-for-service or capitated rate contracts with mental health plans 

     •     Historical Notes     •     Research References

(a) Notwithstanding any other provision of state law, the State Department of Mental Health shall implement
managed mental health care for Medi-Cal beneficiaries through fee-for-service or capitated rate contracts with
mental health plans, including individual counties, counties acting jointly, any qualified individual or
organization, or a nongovernmental entity.  A contract may be exclusive and may be awarded on a geographic
basis.

(b) Two or more counties acting jointly may agree to deliver or subcontract for the delivery of mental health
services.  The agreement may encompass all or any portion of the mental health services provided pursuant to
this part.  This agreement shall not relieve the individual counties of financial responsibility for providing these
services.  Any agreement between counties shall delineate each county's responsibilities and fiscal liability.

(c) The department shall offer to contract with each county for the delivery of mental health services to that
county's Medi-Cal beneficiary population prior to offering to contract with any other entity, upon terms at least
as favorable as any offered to a noncounty contract provider.  If a county elects not to contract with the
department, does not renew its contract, or does not meet the minimum standards set by the department, the
department may elect to contract with any other governmental or nongovernmental entity for the delivery of
mental health services in that county and may administer the delivery of mental health services until a contract
for a mental health plan is implemented.  The county may not subsequently contract to provide mental health
services under this part unless the department elects to contract with the county.

(d) If a county does not contract with the department to provide mental health services, the county shall transfer
the responsibility for community Medi-Cal reimbursable mental health services and the anticipated county
matching funds needed for community Medi-Cal mental health services in that county to the department.  The
amount of the anticipated county matching funds shall be determined by the department in consultation with the
county, and shall be adjusted annually.  The amount transferred shall be based on historical cost, adjusted for
changes in the number of Medi-Cal beneficiaries and other relevant factors.  The anticipated county matching
funds shall be used by the department to contract with another entity for mental health services, and shall not be
expended for any other purpose but the provision of those services and related administrative costs.  The county
shall continue to deliver non-Medi-Cal reimbursable mental health services in accordance with this division,
and subject to subdivision (i) of Section 5777.

(e) Whenever the department determines that a mental health plan has failed to comply with this part or any
regulations adopted pursuant to this part that implement this part, the department may impose sanctions,
including, but not limited to, fines, penalties, the withholding of payments, special requirements, probationary
or corrective actions, or any other actions deemed necessary to prompt and ensure contract and performance
compliance.  If fines are imposed by the department, they may be withheld from the state matching funds
provided to a mental health plan for Medi-Cal mental health services.

(f) Notwithstanding any other provision of law, emergency regulations adopted pursuant to Section 14680 to
implement the second phase of mental health managed care as provided in this part shall remain in effect until
permanent regulations are adopted, or June 30, 2006, whichever occurs first.

(g) The department shall convene at least two public hearings to clarify new federal regulations recently
enacted by the federal Centers for Medicare and Medicaid Services that affect the state's second phase of mental



health managed care and shall report to the Legislature on the results of these hearings through the 2005-06
budget deliberations.

(h) The department may adopt emergency regulations necessary to implement Part 438 (commencing with
Section 438.1) of Subpart A of Subchapter C of Chapter IV of Title 42 of the Code of Federal Regulations, in
accordance with Chapter 3.5 (commencing with Section 11340) of Part 1 of Division 3 of Title 2 of the
Government Code.  The adoption of emergency regulations to implement this part, that are filed with the Office
of Administrative Law within one year of the date on which the act that amended this subdivision in 2003 took
effect, shall be deemed to be an emergency and necessary for the immediate preservation of the public peace,
health, and safety, or general welfare, and shall remain in effect for no more than 180 days.

CREDIT(S)
(Added by Stats.1994, c. 633 (A.B.633), § 1.5, eff. Sept. 20, 1994.  Amended by Stats.1996, c. 515 (A.B.2801),
§ 3, eff. Sept. 16, 1996; Stats.1997, c. 648 (A.B.1306), § 1, eff. Oct. 6, 1997; Stats.2003, c. 230 (A.B.1762), §
56, eff. Aug. 11, 2003; Stats.2004, c. 228 (S.B.1103), § 9.5, eff. Aug. 16, 2004; Stats.2005, c. 80 (A.B.131), §
19, eff. July 19, 2005.)

Operation And Implementation

Implementation and inoperative date of Part 2.5, see Welfare and Institutions Code §
5780.

Historical Notes

Historical And Statutory Notes

2003 Legislation
For letter of intent regarding Stats.2003, c. 230 (A.B.1762), see Historical and Statutory Notes under

Welfare and Institutions Code § 4094.2.
For Governor's signing message and other legislative provisions regarding Stats.2003, c. 230

(A.B.1762), see Historical and Statutory Notes under Welfare and Institutions Code § 4094.2.
2004 Legislation
For legislative findings, declarations, and intent, cost reimbursement provisions, and urgency effective

provisions relating to Stats.2004, c. 228 (S.B.1103), see Historical and Statutory Notes under
Corporations Code § 17002.

2005 Legislation
For uncodified provisions relating to Stats.2005, c. 80 (A.B.131), see Historical and Statutory Notes

under Health and Safety Code § 1276.
1998 Main Volume
The 1996 amendment, in the first sentence of subd.(d), substituted "community Medi-Cal" for

"Short-Doyle Medi-Cal" in two places; and added subd.(e), providing for sanctions.
Former § 5775, added by Stats.1985, c. 1286, § 15, relating to the intent to establish and fund mental

health research projects, was repealed by Stats.1991, c. 89 (A.B.1288), § 196, eff. June 30, 1991.
For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see Historical and Statutory

Notes under Welfare and Institutions Code § 5600.

Research References

Code Of Regulations References

Medi-Cal specialty mental health services,
Appeal of contract termination, see 9 Cal. Code of Regs. § 1810.325.



Applicability of laws and regulations and program flexibility, see 9 Cal. Code of Regs. § 1810.110.
Civil penalties, see 9 Cal. Code of Regs. § 1810.385.
Contract amendment, see 9 Cal. Code of Regs. § 1810.319.
Contract renewal, see 9 Cal. Code of Regs. § 1810.321.
Contract term, see 9 Cal. Code of Regs. § 1810.317.
Contract termination, see 9 Cal. Code of Regs. § 1810.323.
Contracts between the department and the MHP, see 9 Cal. Code of Regs. § 1810.315.
"Department" defined, see 9 Cal. Code of Regs. § 1810.214.
Designation of MHPs, see 9 Cal. Code of Regs. § 1810.305.
Excluded services, see 9 Cal. Code of Regs. § 1810.355.
General program description, see 9 Cal. Code of Regs. § 1810.100.
Implementation plan, see 9 Cal. Code of Regs. § 1810.310.
"Mental health plan (MHP)" defined, see 9 Cal. Code of Regs. § 1810.226.
MHP reporting, see 9 Cal. Code of Regs. § 1810.375.
"Non-contract hospital" defined, see 9 Cal. Code of Regs. § 1810.230.
"Provider" defined, see 9 Cal. Code of Regs. § 1810.235.
Scope of covered specialty mental health services, see 9 Cal. Code of Regs.§ 1810.345.
State oversight, see 9 Cal. Code of Regs. § 1810.380.
"Submit or date of submission" defined, see 9 Cal. Code of Regs. § 1810.248.

Collateral References:

Cal Jur 3d Heal Art §15

§ 5776. Department and mental health plan contractors; compliance with federal and state laws and
regulations; intent 

     •     Historical Notes     •     Research References

(a) The department and its mental health plan contractors shall comply with all applicable federal laws,
regulations, and guidelines, and, except as provided in this part, all applicable state statutes and regulations.

(b) If federal requirements that affect the provisions of this part are changed, it is the intent of the Legislature
that state requirements be revised to comply with those changes.

CREDIT(S)
(Added by Stats.1994, c. 633 (A.B.757), § 1.5, eff. Sept. 20, 1994.)

Operation And Implementation

Implementation and inoperative date of Part 2.5, see Welfare and Institutions Code §
5780.

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5776, added by Stats.1985, c. 1286, § 15, relating to the appointment of a Mental Health

Research Advisory Committee, was repealed by Stats.1991, c. 89 (A.B.1288), § 196, eff. June 30,
1991.

For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see Historical and Statutory
Notes under Welfare and Institutions Code § 5600.



Research References

Code Of Regulations References

Medi-Cal specialty mental health services,
Appeal of contract termination, see 9 Cal. Code of Regs. § 1810.325.
Applicability of laws and regulations and program flexibility, see 9 Cal. Code of Regs. § 1810.110.
Contract termination, see 9 Cal. Code of Regs. § 1810.323.
Excluded services, see 9 Cal. Code of Regs. § 1810.355.
General program description, see 9 Cal. Code of Regs. § 1810.100.

MHP claims certification and program integrity, see 9 Cal. Code of Regs. § 1840.112.

§ 5777. Mental health care contractor; financial risk for services; plan and county service protocols; plan
duties; contract renewal and termination; oversight; obligations 

     •     Historical Notes     •     Research References

(a)(1) Except as otherwise specified in this part, a contract entered into pursuant to this part shall include a
provision that the mental health plan contractor shall bear the financial risk for the cost of providing medically
necessary mental health services to Medi-Cal beneficiaries irrespective of whether the cost of those services
exceeds the payment set forth in the contract.  If the expenditures for services do not exceed the payment set
forth in the contract, the mental health plan contractor shall report the unexpended amount to the department,
but shall not be required to return the excess to the department.

(2) If the mental health plan is not the county's, the mental health plan may not transfer the obligation for any
mental health services to Medi-Cal beneficiaries to the county.  The mental health plan may purchase services
from the county.  The mental health plan shall establish mutually agreed-upon protocols with the county that
clearly establish conditions under which beneficiaries may obtain non-Medi-Cal reimbursable services from the
county.  Additionally, the plan shall establish mutually agreed-upon protocols with the county for the conditions
of transfer of beneficiaries who have lost Medi-Cal eligibility to the county for care under Part 2 (commencing
with Section 5600), Part 3 (commencing with Section 5800), and Part 4 (commencing with Section 5850).

(3) The mental health plan shall be financially responsible for ensuring access and a minimum required scope of
benefits, consistent with state and federal requirements, to the services to the Medi-Cal beneficiaries of that
county regardless of where the beneficiary resides.  The department shall require that the definition of medical
necessity used, and the minimum scope of benefits offered, by each mental health contractor be the same,
except to the extent that any variations receive prior federal approval and are consistent with state and federal
statutes and regulations.

(b) Any contract entered into pursuant to this part may be renewed if the plan continues to meet the
requirements of this part, regulations promulgated pursuant thereto, and the terms and conditions of the
contract.  Failure to meet these requirements shall be cause for nonrenewal of the contract.  The department
may base the decision to renew on timely completion of a mutually agreed-upon plan of correction of any
deficiencies, submissions of required information in a timely manner, or other conditions of the contract.  At the
discretion of the department, each contract may be renewed for a period not to exceed three years.

(c)(1) The obligations of the mental health plan shall be changed only by contract or contract amendment.

(2) A change may be made during a contract term or at the time of contract renewal, where there is a change in
obligations required by federal or state law or when required by a change in the interpretation or
implementation of any law or regulation.  To the extent permitted by federal law and except as provided under
paragraph (10) of subdivision (c) of Section 5778, if any change in obligations occurs that affects the cost to the



mental health plan of performing under the terms of its contract, the department may reopen contracts to
negotiate the state General Fund allocation to the mental health plan under Section 5778, if the mental health
plan is reimbursed through a fee-for-service payment system, or the capitation rate to the mental health plan
under Section 5779, if the mental health plan is reimbursed through a capitated rate payment system.  During
the time period required to redetermine the allocation or rate, payment to the mental health plan of the
allocation or rate in effect at the time the change occurred shall be considered interim payments and shall be
subject to increase or decrease, as the case may be, effective as of the date on which the change is effective.

(3) To the extent permitted by federal law, either the department or the mental health plan may request that
contract negotiations be reopened during the course of a contract due to substantial changes in the cost of
covered benefits that result from an unanticipated event.

(d) The department shall immediately terminate a contract when the director finds that there is an immediate
threat to the health and safety of Medi-Cal beneficiaries.  Termination of the contract for other reasons shall be
subject to reasonable notice of the department's intent to take that action and notification of affected
beneficiaries.  The plan may request a public hearing by the Office of Administrative Hearings.

(e) A plan may terminate its contract in accordance with the provisions in the contract.  The plan shall provide
written notice to the department at least 180 days prior to the termination or nonrenewal of the contract.

(f) Upon the request of the Director of Mental Health, the Director of Managed Health Care may exempt a
mental health plan contractor or a capitated rate contract from the Knox-Keene Health Care Service Plan Act of
1975 (Chapter 2.2 (commencing with Section 1340) of Division 2 of the Health and Safety Code). These
exemptions may be subject to conditions the director deems appropriate.  Nothing in this part shall be construed
to impair or diminish the authority of the Director of Managed Health Care under the Knox-Keene Health Care
Service Plan Act of 1975, nor shall anything in this part be construed to reduce or otherwise limit the obligation
of a mental health plan contractor licensed as a health care service plan to comply with the requirements of the
Knox-Keene Health Care Service Plan Act of 1975, and the rules of the Director of Managed Health Care
promulgated thereunder.  The Director of Mental Health, in consultation with the Director of Managed Health
Care, shall analyze the appropriateness of licensure or application of applicable standards of the Knox-Keene
Health Care Service Plan Act of 1975.

(g)(1) The department, pursuant to an agreement with the State Department of Health Care Services, shall
provide oversight to the mental health plans to ensure quality, access, and cost efficiency.  At a minimum, the
department shall, through a method independent of any agency of the mental health plan contractor, monitor the
level and quality of services provided, expenditures pursuant to the contract, and conformity with federal and
state law.

(2)(A) Commencing July 1, 2008, county mental health plans, in collaboration with the department, the
federally required external review organization, providers, and other stakeholders, shall establish an advisory
statewide performance improvement project (PIP) to increase the coordination, quality, effectiveness, and
efficiency of service delivery to children who are either receiving at least three thousand dollars ($3,000) per
month in the Early and Periodic Screening, Diagnosis, and Treatment (EPSDT) Program services or children
identified in the top 5 percent of the county EPSDT cost, whichever is lowest.  The statewide PIP shall replace
one of the two required PIPs that mental health plans must perform under federal regulations outlined in the
mental health plan contract.

(B) The federally required external quality review organization shall provide independent oversight and reviews
with recommendations and findings or summaries of findings, as appropriate, from a statewide perspective.
This information shall be accessible to county mental health plans, the department, county welfare directors,
providers, and other interested stakeholders in a manner that both facilitates, and allows for, a comprehensive
quality improvement process for the EPSDT Program.

(C) Each July, the department, in consultation with the federally required external quality review organization
and the county mental health plans, shall determine the average monthly cost threshold for counties to use to



identify children to be reviewed who are currently receiving EPSDT services.  The department shall consult
with representatives of county mental health directors, county welfare directors, providers, and the federally
required external quality review organization in setting the annual average monthly cost threshold and in
implementing the statewide PIP. The department shall provide an annual update to the Legislature on the results
of this statewide PIP by October 1 of each year for the prior fiscal year.

(D) It is the intent of the Legislature for the EPSDT PIP to increase the coordination, quality, effectiveness, and
efficiency of service delivery to children receiving EPSDT services and to facilitate evidence-based practices
within the program, and other high-quality practices consistent with the values of the public mental health
system within the program to ensure that children are receiving appropriate mental health services for their
mental health wellness.

(E) This paragraph shall become inoperative on September 1, 2011.

(h) County employees implementing or administering a mental health plan act in a discretionary capacity when
they determine whether or not to admit a person for care or to provide any level of care pursuant to this part.

(i) If a county chooses to discontinue operations as the local mental health plan, the new plan shall give
reasonable consideration to affiliation with nonprofit community mental health agencies that were under
contract with the county and that meet the mental health plan's quality and cost efficiency standards.

(j) Nothing in this part shall be construed to modify, alter, or increase the obligations of counties as otherwise
limited and defined in Chapter 3 (commencing with Section 5700) of Part 2.  The county's maximum obligation
for services to persons not eligible for Medi-Cal shall be no more than the amount of funds remaining in the
mental health subaccount pursuant to Sections 17600, 17601, 17604, 17605, 17606, and 17609 after fulfilling
the Medi-Cal contract obligations.

CREDIT(S)
(Added by Stats.1994, c. 633 (A.B.757), § 1.5, eff. Sept. 20, 1994.  Amended by Stats.1996, c. 190 (S.B.1192),
§ 1, eff. July 22, 1996; Stats.1997, c. 648 (A.B.1306), § 2, eff. Oct. 6, 1997; Stats.1999, c. 525 (A.B.78), § 192;
Stats.2000, c. 857 (A.B.2903), § 79; Stats.2002, c. 642 (A.B.1454), § 2; Stats.2008, c. 320 (A.B.1780), § 1;
Stats.2008, c. 758 (A.B.1183), § 24, eff. Sept. 30, 2008; Stats.2009, c. 140 (A.B.1164), § 194.)

Operation And Implementation

Implementation and inoperative date of Part 2.5, see Welfare and Institutions Code § 5780.

Historical Notes

Historical And Statutory Notes

1999 Legislation
Legislative findings, declarations, intent, operative date, and subordination provision of Stats.1999, c.

525 (A.B.78), see Historical and Statutory Notes under Health and Safety Code § 1317.2a.
Subordination of legislation by Stats.1999, c. 525 (A.B.78), to other 1999 legislation, see Historical and

Statutory Notes under Health and Safety Code§ 1317.2a.
2000 Legislation
Subordination of legislation by Stats.2000, c. 857 (A.B.2903), to other 2000 legislation, see Historical

and Statutory Notes under Business and Professions Code § 1618.5.
Changes in statutory references from the Department of Managed Care to the Department of Managed

Health Care, from the Advisory Committee on Managed Care to the Advisory Committee on
Managed Health Care, and from the Managed Care Fund to the Managed Health Care Fund by
Stats.2000, c. 857 (A.B.2903), see Historical and Statutory Notes under Business and Professions
Code § 1618.5.

2008 Legislation



For appropriation, cost reimbursement, urgency effective, and other uncodified provisions relating to
Stats.2008, c. 758 (A.B.1183), see Historical and Statutory Notes under Health and Safety Code §
1266.

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

2009 Legislation
Stats.2009, c. 140 (A.B.1164), made nonsubstantive changes to maintain the code.
Subordination of legislation by Stats.2009, c. 140 (A.B.1164), to other 2009 legislation, see Historical

and Statutory Notes under Business and Professions Code § 315.
1998 Main Volume
Former § 5777, added by Stats.1985, c. 1286, § 15, relating to the type, method, and length of the mental

health research projects, was repealed by Stats.1991, c. 89 (A.B.1288), § 196, eff. June 30, 1991.
For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see Historical and Statutory

Notes under Welfare and Institutions Code § 5600.

Research References

Code Of Regulations References

Disputes between MHPs,
Arbitration between MHPs, see 9 Cal. Code of Regs. § 1850.405.
Implementation of the arbitrators' decision, see 9 Cal. Code of Regs. § 1850.415.
Provision of medically necessary services pending resolution of dispute, see 9 Cal. Code of Regs. §

1850.420.
Hospital utilization control, see 9 Cal. Code of Regs. § 1820.210.
Medi-Cal psychiatric inpatient hospital services,

Generally, see 9 Cal. Code of Regs. § 1700 et seq.
Fiscal provisions, definitions, see 9 Cal. Code of Regs. § 1820.100.
Provision of services, definitions, see 9 Cal. Code of Regs. § 1820.200.

Medi-Cal specialty mental health services,
"Acute psychiatric inpatient hospital services" defined, see 9 Cal. Code of Regs. § 1810.201.
"Administrative day service" defined, see 9 Cal. Code of Regs. § 1810.202.
"Adult residential treatment service" defined, see 9 Cal. Code of Regs. § 1810.203.
Allocation of state funds to MHPs, see 9 Cal. Code of Regs. § 1810.330.
Alternative contracts and payment arrangements between MHPs and providers, see 9 Cal. Code of

Regs. § 1810.438.
Appeal of contract termination, see 9 Cal. Code of Regs. § 1810.325.
Applicability of laws and regulations and program flexibility, see 9 Cal. Code of Regs. § 1810.110.
"Assessment" defined, see 9 Cal. Code of Regs. § 1810.204.
Beneficiary billing, see 9 Cal. Code of Regs. § 1810.365.
"Beneficiary" defined, see 9 Cal. Code of Regs. § 1810.205.
"Border community" defined, see 9 Cal. Code of Regs. § 1810.205.1.
Civil penalties, see 9 Cal. Code of Regs. § 1810.385.
"Client plan" defined, see 9 Cal. Code of Regs. § 1810.205.2.
"Collateral" defined, see 9 Cal. Code of Regs. § 1810.206.
Contract amendment, see 9 Cal. Code of Regs. § 1810.319.
"Contract hospital" defined, see 9 Cal. Code of Regs. § 1810.207.
Contract renewal, see 9 Cal. Code of Regs. § 1810.321.
Contract term, see 9 Cal. Code of Regs. § 1810.317.
Contract termination, see 9 Cal. Code of Regs. § 1810.323.
Contracting for psychiatric inpatient hospital service availability, see 9 Cal. Code of Regs. §



1810.430.
Contracts between the department and the MHP, see 9 Cal. Code of Regs. § 1810.315.
"Crisis intervention" defined, see 9 Cal. Code of Regs. § 1810.209.
"Crisis residential treatment service" defined, see 9 Cal. Code of Regs. § 1810.208.
"Crisis stabilization" defined, see 9 Cal. Code of Regs. § 1810.210.
Cultural and linguistic requirements, see 9 Cal. Code of Regs. § 1810.410.
"Cultural competence" defined, see 9 Cal. Code of Regs. § 1810.211.
"Day rehabilitation" defined, see 9 Cal. Code of Regs. § 1810.212.
"Day treatment intensive" defined, see 9 Cal. Code of Regs. § 1810.213.
"Department" defined, see 9 Cal. Code of Regs. § 1810.214.
Designation of MHPs, see 9 Cal. Code of Regs. § 1810.305.
"Early and periodic screening, diagnosis and treatment (EPSDT) supplemental specialty mental

health services" defined, see 9 Cal. Code of Regs. § 1810.215.
"Emergency psychiatric condition" defined, see 9 Cal. Code of Regs. § 1810.216.
Excluded services, see 9 Cal. Code of Regs. § 1810.355.
Federal financial participation, MHP claims certification and program integrity, see 9 Cal. Code of

Regs. § 1840.112.
"Fee-for-service/Medi-Cal hospital" defined, see 9 Cal. Code of Regs. § 1810.217.
"Fiscal intermediary" defined, see 9 Cal. Code of Regs. § 1810.218.
General program description, see 9 Cal. Code of Regs. § 1810.100.
"Group provider" defined, see 9 Cal. Code of Regs. § 1810.218.2.
"Hospital" defined, see 9 Cal. Code of Regs. § 1810.219.
"Hospital-based ancillary services" defined, see 9 Cal. Code of Regs. § 1810.220.
Hospital selection criteria, see 9 Cal. Code of Regs. § 1810.425.
Implementation plan, see 9 Cal. Code of Regs. § 1810.310.
"Individual provider" defined, see 9 Cal. Code of Regs. § 1810.222.
"Licensed mental health professional" defined, see 9 Cal. Code of Regs. § 1810.223.
"Medi-Cal eligibility data system (MEDS)" defined, see 9 Cal. Code of Regs.§ 1810.223.5.
"Medi-Cal managed care plan" defined, see 9 Cal. Code of Regs. § 1810.224.
Medical necessity criteria for reimbursement of psychiatric inpatient hospital services, see 9 Cal.

Code of Regs. § 1820.205.
"Medication support services" defined, see 9 Cal. Code of Regs. § 1810.225.
"Mental health plan (MHP)" defined, see 9 Cal. Code of Regs. § 1810.226.
"Mental health services" defined, see 9 Cal. Code of Regs. § 1810.227.
MHP individual, group and organizational provider contracting requirements, see 9 Cal. Code of

Regs. § 1810.436.
MHP individual, group and organizational provider selection criteria, see 9 Cal. Code of Regs. §

1810.435.
"MHP of beneficiary" defined, see 9 Cal. Code of Regs. § 1810.228.
"MHP payment authorization" defined, see 9 Cal. Code of Regs. § 1810.229.
MHP quality management programs, see 9 Cal. Code of Regs. § 1810.440.
MHP reporting, see 9 Cal. Code of Regs. § 1810.375.
"Non-contract hospital" defined, see 9 Cal. Code of Regs. § 1810.230.
"Notice of action" defined, see 9 Cal. Code of Regs. § 1810.230.5.
"Organizational provider" defined, see 9 Cal. Code of Regs. § 1810.231.
"Physical health care" or "physical health care based treatment" defined, see 9 Cal. Code of Regs. §

1810.231.1.
"Plan development" defined, see 9 Cal. Code of Regs. § 1810.232.
"Point of authorization" defined, see 9 Cal. Code of Regs. § 1810.233.
"Prior authorization" defined, see 9 Cal. Code of Regs. § 1810.234.
"Provider" defined, see 9 Cal. Code of Regs. § 1810.235.
"Psychiatric health facility" defined, see 9 Cal. Code of Regs. § 1810.236.



"Psychiatric health facility services" defined, see 9 Cal. Code of Regs. § 1810.237.
"Psychiatric inpatient hospital professional services" defined, see 9 Cal. Code of Regs. § 1810.237.1.
"Psychiatric nursing facility services" defined, see 9 Cal. Code of Regs. § 1810.239.
"Psychiatrist services" defined, see 9 Cal. Code of Regs. § 1810.240.
"'Psychologist services" defined, see 9 Cal. Code of Regs. § 1810.241.
"Rehabilitation" defined, see 9 Cal. Code of Regs. § 1810.243.
"Rehabilitative mental health services" defined, see 9 Cal. Code of Regs. § 1810.243.1.
Renegotiation of the allocation of state funds to an MHP, see 9 Cal. Code of Regs. § 1810.335.
"Routine hospital service" defined, see 9 Cal. Code of Regs. § 1810.244.
Scope of covered psychiatric inpatient hospital services, see 9 Cal. Code of Regs. § 1810.350.
Scope of covered specialty mental health services, see 9 Cal. Code of Regs.§ 1810.345.
"Service activities" defined, see 9 Cal. Code of Regs. § 1810.245.
"Short-Doyle/Medi-Cal hospital" defined, see 9 Cal. Code of Regs. § 1810.246.
"Significant support person" defined, see 9 Cal. Code of Regs. § 1810.246.1.
"Specialty mental health services" defined, see 9 Cal. Code of Regs. § 1810.247.
State oversight, see 9 Cal. Code of Regs. § 1810.380.
"Targeted case management" defined, see 9 Cal. Code of Regs. § 1810.249.
"Therapy" defined, see 9 Cal. Code of Regs. § 1810.250.
"Third party liability" defined, see 9 Cal. Code of Regs. § 1810.251.
"Traditional hospital" defined, see 9 Cal. Code of Regs. § 1810.252.
"Urgent condition" defined, see 9 Cal. Code of Regs. § 1810.253.
"Waivered/registered professional" defined, see 9 Cal. Code of Regs. § 1810.254.

Medical necessity criteria for MHP reimbursement for specialty mental health services for eligible
beneficiaries under 21 years of age, see 9 Cal. Code of Regs. § 1830.210.

Medical necessity criteria for MHP reimbursement of speciality mental health services, see 9 Cal.
Code of Regs. § 1830.205.

MHP claims certification and program integrity, see 9 Cal. Code of Regs. § 1840.112.
MHP payment authorization,

General provisions, see 9 Cal. Code of Regs. § 1820.215.
By a point of authorization, see 9 Cal. Code of Regs. § 1820.220
By a utilization review committee, see 9 Cal. Code of Regs. § 1820.230.
For emergency admissions by a point of authorization, see 9 Cal. Code of Regs. § 1820.225.
For psychiatric nursing facility services, see 9 Cal. Code of Regs. § 1830.250.

Psychiatric health facility services, see 9 Cal. Code of Regs. § 1830.245.
Psychiatric inpatient hospital professional services, see 9 Cal. Code of Regs. § 1830.230.
Psychiatric nursing facility services rates, see 9 Cal. Code of Regs. § 1830.115.
Rate setting for psychiatric inpatient hospital services for,

Negotiated rate, fee-for-service/Medi-Cal hospitals, see 9 Cal. Code of Regs. § 1820.110.
Non-negotiated rate, fee-for-service/Medi-Cal hospitals, see 9 Cal. Code of Regs. § 1820.115.

Specialty mental health services other than psychiatric inpatient hospital services,
Authorization of out-of-plan services, see 9 Cal. Code of Regs. § 1830.220.
General provisions, see 9 Cal. Code of Regs. § 1830.100.
Initial selection and change of person providing services, see 9 Cal. Code of Regs. § 1830.225.
MHP payment authorization, see 9 Cal. Code of Regs. § 1830.215.
Provider rate setting standards and requirements, see 9 Cal. Code of Regs. § 1830.105.

Law Review And Journal Commentaries

California's managed care reform moves to a new level.  Alexander S. Wylie, 31 McGeorge L.Rev.
534 (2000).

§ 5777.5. Mental health plans providing Medi-Cal services; memorandum of understanding 



     •     Historical Notes     •     Research References

(a)(1) The department shall require any mental health plan that provides Medi-Cal services to enter into a
memorandum of understanding with any Medi-Cal managed care plan that provides Medi-Cal health services to
some of the same Medi-Cal recipients served by the mental health plan.  The memorandum of understanding
shall comply with applicable regulations.

(2) For purposes of this section, a "Medi-Cal managed care plan" means any prepaid health plan or Medi-Cal
managed care plan contracting with the State Department of Health Services to provide services to enrolled
Medi-Cal beneficiaries under Chapter 7 (commencing with Section 14000) or Chapter 8 (commencing with
Section 14200) of Part 3 of Division 9, or Part 4 (commencing with Section 101525) of Division 101 of the
Health and Safety Code.

(b) The department shall require the memorandum of understanding to include all of the following:

(1) A process or entity to be designated by the local mental health plan to receive notice of actions, denials, or
deferrals from the Medi-Cal managed care plan, and to provide any additional information requested in the
deferral notice as necessary for a medical necessity determination.

(2) A requirement that the local mental health plan respond by the close of the business day following the day
the deferral notice is received.

(c) The department may sanction a mental health plan pursuant to paragraph (1) of subdivision (e) of Section
5775 for failure to comply with this section.

(d) This section shall apply to any contracts entered into, amended, modified, extended, or renewed on or after
January 1, 2001.

CREDIT(S)
(Added by Stats.2000, c. 811 (S.B.745), § 3.)

Operation And Implementation

Implementation and inoperative date of Part 2.5, see Welfare and Institutions Code §
5780.

Historical Notes

Historical And Statutory Notes

2000 Legislation
Stats.2000, c. 811 (S.B.745), §§ 1 and 2, provide:
"SECTION 1. The Legislature finds and declares all of the following:
"(a) Persons who receive Medi-Cal mental health services through mental health plans pursuant to

Part 2.5 (commencing with Section 5775) of Division 5 and Article 5 (commencing with Section
14680) of Chapter 8.8 of Part 3 of Division 9 of the Welfare and Institutions Code, require
timely access to prescription drugs prescribed by the Medi-Cal mental health plan providers
because these prescription drugs may be crucial to maintaining stability and furthering treatment
goals.

"(b) Disputes about responsibility for authorizing or providing specific prescription drugs prescribed
by Medi-Cal mental health plan providers have the effect of disrupting the timely access to
prescription drugs needed by persons receiving services through Medi-Cal mental health plans.

"(c) Medi-Cal recipients have the right to timely access to prescription drugs regardless of the entity



responsible to provide or authorize coverage.
"(d) Foster children who are placed outside their county of residence and who need specialty mental

health services provided by county mental health plans encounter delays and difficulties in
accessing these specialty mental health services.

"(e) Under the federal Medicaid Act, including the Balanced Budget Act of 1997, the state has
special responsibilities to children in foster care including those who are placed outside their
county of residence.  The state must ensure that foster children placed outside their county of
residence receive timely and appropriate access to necessary mental health services, including
mental health services pursuant to the federal Early and Periodic Screening, Diagnosis and
Treatment Program (42 U.S.C. Sec. 1396d(a)(4)(B).

"SEC. 2. It is the intent of the Legislature that access to prescription medications and other services
for Medi-Cal recipients who receive mental health services through county mental health plans
and who are also members of Medi-Cal managed care plans or other health care plans shall be no
less than the timely access enjoyed by Medi-Cal recipients who are not members of Medi-Cal
managed care plans or who do not have other health care coverage."

Research References

Code Of Regulations References

Medi-Cal specialty mental health services, MOUs with Medi-Cal managed care plans, see 9 Cal.
Code of Regs. § 1810.370.

§ 5777.6. Local mental health plans; establishment of procedure for access to outpatient services 

     •     Historical Notes

(a) Each local mental health plan shall establish a procedure to ensure access to outpatient mental health
services, as required by the Early Periodic Screening and Diagnostic Treatment program standards, for any
child in foster care who has been placed outside his or her county of adjudication.

(b) The procedure required by subdivision (a) may be established through one or more of the following:

(1) The establishment of, and federal approval, if required, of, a statewide system or procedure.

(2) An arrangement between local mental health plans for reimbursement for services provided by a mental
health plan other than the mental health plan in the county of adjudication and designation of an entity to
provide additional information needed for approval or reimbursement.  This arrangement shall not require
providers who are already credentialed or certified by the mental health plan in the beneficiary's county of
residence to be credentialed or certified by, or to contract with, the mental health plan in the county of
adjudication.

(3) Arrangements between the mental health plan in the county of adjudication and mental health providers in
the beneficiary's county of residence for authorization of, and reimbursement for, services.  This arrangement
shall not require providers credentialed or certified by, and in good standing with, the mental health plan in the
beneficiary's county of residence to be credentialed or certified by the mental health plan in the county of
adjudication.

(c) The department shall collect and keep statistics that will enable the department to compare access to
outpatient specialty mental health services by foster children placed in their county of adjudication with access
to outpatient specialty mental health services by foster children placed outside of their county of adjudication.

CREDIT(S)



(Added by Stats.2000, c. 811 (S.B.745), § 4.)

Operation And Implementation

Implementation and inoperative date of Part 2.5, see Welfare and Institutions Code §
5780.

Historical Notes

Historical And Statutory Notes

2000 Legislation
Legislative findings, declarations, and intent relating to Stats.2000, c. 811 (S.B.745), see Welfare and

Institutions Code § 5777.5.

§ 5777.7. Specialty mental health services for foster child placed outside of county of original jurisdiction;
actions taken 

     •     Historical Notes

(a) In order to facilitate the receipt of medically necessary specialty mental health services by a foster child who
is placed outside of his or her county of original jurisdiction, the State Department of Mental Health shall take
all of the following actions:

(1) On or before July 1, 2008, create all of the following items, in consultation with stakeholders, including, but
not limited to, the California Institute of Mental Health, the Child and Family Policy Institute, the California
Mental Health Directors Association, and the California Alliance of Child and Family Services:

(A) A standardized contract for the purchase of medically necessary specialty mental health services from
organizational providers, when a contract is required.

(B) A standardized specialty mental health service authorization procedure.

(C) A standardized set of documentation standards and forms, including, but not limited to, forms for treatment
plans, annual treatment plan updates, day treatment intensive and day treatment rehabilitative progress notes,
and treatment authorization requests.

(2) On or before January 1, 2009, use the standardized items as described in paragraph (1) of subdivision (a) to
provide medically necessary specialty mental health services to a foster child who is placed outside of his or her
county of original jurisdiction, so that organizational providers who are already certified by a mental health plan
are not required to be additionally certified by the mental health plan in the county of original jurisdiction.

(3)(A) On or before January 1, 2009, use the standardized items described in paragraph (1) of subdivision (a) to
provide medically necessary specialty mental health services to a foster child placed outside of his or her county
of original jurisdiction to constitute a complete contract, authorization procedure, and set of documentation
standards and forms, so that no additional documents are required.

(B) Authorize a county mental health plan to be exempt from subparagraph (A) and have an addendum to a
contract, authorization procedure, or set of documentation standards and forms, when the county mental health
plan has an externally placed requirement, such as a requirement from a federal integrity agreement, that would
affect one of these documents.

(4) Following consultation with stakeholders, including, but not limited to, the California Institute of Mental
Health, the Child and Family Policy Institute, the California Mental Health Directors Association, the



California State Association of Counties, and the California Alliance of Child and Family Services, require the
use of the standardized contracts, authorization procedures, and documentation standards and forms as specified
in paragraph (1) of subdivision (a) in the 2008-09 state-county mental health plan contract and each
state-county mental health plan contract thereafter.

(5) The mental health plan shall complete a standardized contract, as provided in paragraph (1) of subdivision
(a), if a contract is required, or another mechanism of payment if a contract is not required, with a provider or
providers of the county's choice, to deliver approved specialty mental health services for a specified foster
child, within 30 days of an approved Treatment Authorization Request (TAR).

(b) The California Health and Human Services Agency shall coordinate the efforts of the State Department of
Mental Health and the State Department of Social Services to do all of the following:

(1) Participate with the stakeholders in the activities described in this section.

(2) During budget hearings in 2008 and 2009, report to the Legislature regarding the implementation of this
section and subdivision (c) of Section 5777.6.

(3) On or before July 1, 2008, establish the following, in consultation with stakeholders, including, but not
limited to, the California Mental Health Directors Association, the California Alliance of Child and Family
Services, and the County Welfare Directors Association:

(A) Informational materials that explain to foster care providers how to arrange for mental health services on
behalf of the beneficiary in their care.

(B) Informational materials that county child welfare agencies can access relevant to the provision of services to
children in their care from the out-of-county local mental health plan that is responsible for providing those
services, including, but not limited to, receiving a copy of the child's treatment plan within 60 days after
requesting services.

(C) It is the intent of the Legislature to ensure that foster children who are adopted or placed permanently with
relative guardians, and who move to a county outside their original county of residence, can access mental
health services in a timely manner.  It is the intent of the Legislature to enact this section as a temporary means
of ensuring access to these services, while the appropriate stakeholders pursue a long-term solution in the form
of a change to the Medi-Cal Eligibility Data System (MEDS) that will allow these children to receive mental
health services through their new county of residence.

CREDIT(S)
(Added by Stats.2007, c. 469 (S.B.785), § 1.)

Historical Notes

Historical And Statutory Notes

2007 Legislation
Sections 4 and 5 of Stats.2007, c. 469 (S.B.785), provide:
"SEC. 4.(a) If the State Department of Mental Health determines it is necessary, the department shall

seek approval under the state's Section 1915(b) Medicaid waiver from the United States Department
of Health and Human Services, Centers for Medicare and Medicaid Services (CMS) prior to
implementation of this act.

"(b)  The department shall make the determination of the necessity to secure CMS approval and, should
approval be deemed necessary, shall make the official request for approval from CMS by July 1,
2008, and shall do all that is necessary within its power to secure an expeditious approval from
CMS.

"(c) The department shall not be required to implement any section of this act that is determined by



CMS not to be permitted under the state's waiver.
"SEC. 5. If the Commission on State Mandates determines that this act contains costs mandated by the

state, reimbursement to local agencies and school districts for those costs shall be made pursuant to
Part 7 (commencing with Section 17500) of Division 4 of Title 2 of the Government Code."

§ 5777.7. Specialty mental health services for foster child placed outside of county of original jurisdiction;
actions taken 

     •     Historical Notes

(a) In order to facilitate the receipt of medically necessary specialty mental health services by a foster child who
is placed outside his or her county of original jurisdiction, the State Department of Mental Health shall take all
of the following actions:

(1) On or before July 1, 2008, create all of the following items, in consultation with stakeholders, including, but
not limited to, the California Institute for Mental Health, the Child and Family Policy Institute, the California
Mental Health Directors Association, and the California Alliance of Child and Family Services:

(A) A standardized contract for the purchase of medically necessary specialty mental health services from
organizational providers, when a contract is required.

(B) A standardized specialty mental health service authorization procedure.

(C) A standardized set of documentation standards and forms, including, but not limited to, forms for treatment
plans, annual treatment plan updates, day treatment intensive and day treatment rehabilitative progress notes,
and treatment authorization requests.

(2) On or before January 1, 2009, use the standardized items as described in paragraph (1) to provide medically
necessary specialty mental health services to a foster child who is placed outside his or her county of original
jurisdiction, so that organizational providers who are already certified by a mental health plan are not required
to be additionally certified by the mental health plan in the county of original jurisdiction.

(3)(A) On or before January 1, 2009, use the standardized items described in paragraph (1) to provide medically
necessary specialty mental health services to a foster child placed outside his or her county of original
jurisdiction to constitute a complete contract, authorization procedure, and set of documentation standards and
forms, so that no additional documents are required.

(B) Authorize a county mental health plan to be exempt from subparagraph (A) and have an addendum to a
contract, authorization procedure, or set of documentation standards and forms, if the county mental health plan
has an externally placed requirement, such as a requirement from a federal integrity agreement, that would
affect one of these documents.

(4) Following consultation with stakeholders, including, but not limited to, the California Institute for Mental
Health, the Child and Family Policy Institute, the California Mental Health Directors Association, the
California State Association of Counties, and the California Alliance of Child and Family Services, require the
use of the standardized contracts, authorization procedures, and documentation standards and forms as specified
in paragraph (1) in the 2008-09 state-county mental health plan contract and each state-county mental health
plan contract thereafter.

(5) The mental health plan shall complete a standardized contract, as provided in paragraph (1), if a contract is
required, or another mechanism of payment if a contract is not required, with a provider or providers of the
county's choice, to deliver approved specialty mental health services for a specified foster child, within 30 days
of an approved treatment authorization request.

(b) The California Health and Human Services Agency shall coordinate the efforts of the State Department of



Mental Health and the State Department of Social Services to do all of the following:

(1) Participate with the stakeholders in the activities described in this section.

(2) During budget hearings in 2008 and 2009, report to the Legislature regarding the implementation of this
section and subdivision (c) of Section 5777.6.

(3) On or before July 1, 2008, establish the following, in consultation with stakeholders, including, but not
limited to, the California Mental Health Directors Association, the California Alliance of Child and Family
Services, and the County Welfare Directors Association of California:

(A) Informational materials that explain to foster care providers how to arrange for mental health services on
behalf of the beneficiary in their care.

(B) Informational materials that county child welfare agencies can access relevant to the provision of services to
children in their care from the out-of-county local mental health plan that is responsible for providing those
services, including, but not limited to, receiving a copy of the child's treatment plan within 60 days after
requesting services.

(C) It is the intent of the Legislature to ensure that foster children who are adopted or placed permanently with
relative guardians, and who move to a county outside their original county of residence, can access mental
health services in a timely manner.  It is the intent of the Legislature to enact this section as a temporary means
of ensuring access to these services, while the appropriate stakeholders pursue a long-term solution in the form
of a change to the Medi-Cal Eligibility Data System that will allow these children to receive mental health
services through their new county of residence.

CREDIT(S)
(Added by Stats.2007, c. 469 (S.B.785), § 1.  Amended by Stats.2008, c. 179 (S.B.1498), § 239.)

Historical Notes

Historical And Statutory Notes

2007 Legislation
Sections 4 and 5 of Stats.2007, c. 469 (S.B.785), provide:
"SEC. 4.(a) If the State Department of Mental Health determines it is necessary, the department shall

seek approval under the state's Section 1915(b) Medicaid waiver from the United States Department
of Health and Human Services, Centers for Medicare and Medicaid Services (CMS) prior to
implementation of this act.

"(b)  The department shall make the determination of the necessity to secure CMS approval and, should
approval be deemed necessary, shall make the official request for approval from CMS by July 1,
2008, and shall do all that is necessary within its power to secure an expeditious approval from
CMS.

"(c) The department shall not be required to implement any section of this act that is determined by
CMS not to be permitted under the state's waiver.

"SEC. 5. If the Commission on State Mandates determines that this act contains costs mandated by the
state, reimbursement to local agencies and school districts for those costs shall be made pursuant to
Part 7 (commencing with Section 17500) of Division 4 of Title 2 of the Government Code."

2008 Legislation
Stats.2008, c. 179 (S.B.1498), made nonsubstantive changes to maintain the code.
Subordination of legislation by Stats.2008, c. 179 (S.B.1498), to other 2008 legislation, see Historical

and Statutory Notes under Business and Professions Code § 108.

§ 5778. Specialty mental health services; fee-for-service payment system; procedures; reviews; oversight;



appeals process; administrative responsibilities 

     •     Historical Notes     •     Research References

(a) This section shall be limited to specialty mental health services reimbursed through a fee-for-service
payment system.

(b) The following provisions shall apply to matters related to specialty mental health services provided under
the Medi-Cal specialty mental health services waiver, including, but not limited to, reimbursement and claiming
procedures, reviews and oversight, and appeal processes for mental health plans (MHPs) and MHP
subcontractors.

(1) During the initial phases of the implementation of this part, as determined by the department, the MHP
contractor and subcontractors shall submit claims under the Medi-Cal program for eligible services on a
fee-for-service basis.

(2) A qualifying county may elect, with the approval of the department, to operate under the requirements of a
capitated, integrated service system field test pursuant to Section 5719.5 rather than this part, in the event the
requirements of the two programs conflict.  A county that elects to operate under that section shall comply with
all other provisions of this part that do not conflict with that section.

(3)(A) No sooner than October 1, 1994, state matching funds for Medi-Cal fee-for-service acute psychiatric
inpatient services, and associated administrative days, shall be transferred to the department.  No later than July
1, 1997, upon agreement between the department and the State Department of Health Care Services, state
matching funds for the remaining Medi-Cal fee-for-service mental health services and the state matching funds
associated with field test counties under Section 5719.5 shall be transferred to the department.

(B) The department, in consultation with the State Department of Health Care Services, a statewide
organization representing counties, and a statewide organization representing health maintenance organizations
shall develop a timeline for the transfer of funding and responsibility for fee-for-service mental health services
from Medi-Cal managed care plans to MHPs.  In developing the timeline, the department shall develop
screening, referral, and coordination guidelines to be used by Medi-Cal managed care plans and MHPs.

(4)(A)(i) A MHP subcontractor providing specialty mental health services shall be financially responsible for
federal audit exceptions or disallowances to the extent that these exceptions or disallowances are based on the
MHP subcontractor's conduct or determinations.

(ii) The state shall be financially responsible for federal audit exceptions or disallowances to the extent that
these exceptions or disallowances are based on the state's conduct or determinations.  The state shall not
withhold payment from a MHP for exceptions or disallowances that the state is financially responsible for
pursuant to this clause.

(iii) A MHP shall be financially responsible for state audit exceptions or disallowances to the extent that these
exceptions or disallowances are based on the MHP's conduct or determinations.  A MHP shall not withhold
payment from a MHP subcontractor for exceptions or disallowances for which the MHP is financially
responsible pursuant to this clause.

(B) For purposes of subparagraph (A), a "determination" shall be shown by a written document expressly
stating the determination, while "conduct" shall be shown by any credible, legally admissible evidence.

(C) The department and the State Department of Health Care Services shall work jointly with MHPs in
initiating any necessary appeals.  The department may invoice or offset the amount of any federal disallowance
or audit exception against subsequent claims from the MHP or MHP subcontractor.  This offset may be done at
any time, after the audit exception or disallowance has been withheld from the federal financial participation
claim made by the State Department of Health Care Services.  The maximum amount that may be withheld



shall be 25 percent of each payment to the plan or subcontractor.

(5)(A) Oversight by the department of the MHPs and MHP subcontractors may include client record reviews of
Early Periodic Screening Diagnosis and Treatment (EPSDT) specialty mental health services under the
Medi-Cal specialty mental health services waiver in addition to other audits or reviews that are conducted.

(B) The department may contract with an independent, nongovernmental entity to conduct client record
reviews.  The contract awarded in connection with this section shall be on a competitive bid basis, pursuant to
the Department of General Services contracting requirements, and shall meet both of the following additional
requirements:

(i) Require the entity awarded the contract to comply with all federal and state privacy laws, including, but not
limited to, the federal Health Insurance Portability and Accountability Act (HIPAA; 42 U.S.C. Sec. 1320d et
seq.) and its implementing regulations, the Confidentiality of Medical Information Act (Part 2.6 (commencing
with Section 56) of Division 1 of the Civil Code), and Section 1798.81.5 of the Civil Code.  The entity shall be
subject to existing penalties for violation of these laws.

(ii) Prohibit the entity awarded the contract from using, selling, or disclosing client records for a purpose other
than the one for which the record was given.

(C) For purposes of this paragraph, the following terms shall have the following meanings:

(i) "Client record" means a medical record, chart, or similar file, as well as other documents containing
information regarding an individual recipient of services, including, but not limited to, clinical information,
dates and times of services, and other information relevant to the individual and services provided and that
evidences compliance with legal requirements for Medi-Cal reimbursement.

(ii) "Client record review" means examination of the client record for a selected individual recipient for the
purpose of confirming the existence of documents that verify compliance with legal requirements for claims
submitted for Medi-Cal reimbursement.

(D) The department shall recover overpayments of federal financial participation from MHPs within the
timeframes required by federal law and regulation and return those funds to the State Department of Health
Care Services for repayment to the federal Centers for Medicare and Medicaid Services.  The department shall
recover overpayments of General Fund moneys utilizing the recoupment methods and timeframes required by
the State Administrative Manual.

(6)(A) The department, in consultation with mental health stakeholders, the California Mental Health Directors
Association, and MHP subcontractor representatives, shall provide an appeals process that specifies a
progressive process for resolution of disputes about claims or recoupments relating to specialty mental health
services under the Medi-Cal specialty mental health services waiver.

(B) The department shall provide MHPs and MHP subcontractors the opportunity to directly appeal findings in
accordance with procedures that are similar to those described in Article 1.5 (commencing with Section 51016)
of Chapter 3 of Subdivision 1 of Division 3 of Title 22 of the California Code of Regulations, until new
regulations for a progressive appeals process are promulgated.  When an MHP subcontractor initiates an appeal,
it shall give notice to the MHP.  The department shall propose a rulemaking package by no later than the end of
the 2008-09 fiscal year to amend the existing appeals process.  The reference in this subparagraph to the
procedures described in Article 1.5 (commencing with Section 51016) of Chapter 3 of Subdivision 1 of
Division 3 of Title 22 of the California Code of Regulations, shall only apply to those appeals addressed in this
subparagraph.

(C) The department shall develop regulations as necessary to implement this paragraph.

(7) The department shall assume the applicable program oversight authority formerly provided by the State
Department of Health Care Services, including, but not limited to, the oversight of utilization controls as



specified in Section 14133.  The MHP shall include a requirement in any subcontracts that all inpatient
subcontractors maintain necessary licensing and certification.  MHPs shall require that services delivered by
licensed staff are within their scope of practice.  Nothing in this part shall prohibit the MHPs from establishing
standards that are in addition to the minimum federal and state requirements, provided that these standards do
not violate federal and state Medi-Cal requirements and guidelines.

(8) Subject to federal approval and consistent with state requirements, the MHP may negotiate rates with
providers of mental health services.

(9) Under the fee-for-service payment system, any excess in the payment set forth in the contract over the
expenditures for services by the plan shall be spent for the provision of specialty mental health services under
the Medi-Cal specialty mental health service waiver and related administrative costs.

(10) Nothing in this part shall limit the MHP from being reimbursed appropriate federal financial participation
for any qualified services even if the total expenditures for service exceeds the contract amount with the
department.  Matching nonfederal public funds shall be provided by the plan for the federal financial
participation matching requirement.

(c) This subdivision shall apply to managed mental health care funding allocations and risk-sharing
determinations and arrangements.

(1) The department shall allocate and distribute annually the full appropriated amount to each MHP for the
managed mental health care program, exclusive of the EPSDT specialty mental health services program,
provided under the mental health services waiver.  The allocated funds shall be considered to be funds of the
plan to be used as specified in this part.

(2) Each fiscal year the state matching funds for Medi-Cal specialty mental health services shall be included in
the annual budget for the department.  The amount included shall be based on historical cost, adjusted for
changes in the number of Medi-Cal beneficiaries and other relevant factors.  The appropriation for funding the
state share of the costs for EPSDT specialty mental health services provided under the Medi-Cal specialty
mental health services waiver shall only be used for reimbursement payments of claims for those services.

(3) Initially, the MHP shall use the fiscal intermediary of the Medi-Cal program of the State Department of
Health Care Services for the processing of claims for inpatient psychiatric hospital services and may be required
to use that fiscal intermediary for the remaining mental health services.  The providers for other Short-Doyle
Medi-Cal services shall not be initially required to use the fiscal intermediary but may be required to do so on a
date to be determined by the department.  The department and its MHPs shall be responsible for the initial
incremental increased matching costs of the fiscal intermediary for claims processing and information retrieval
associated with the operation of the services funded by the transferred funds.

(4) The goal for funding of the future capitated system shall be to develop statewide rates for beneficiary, by aid
category and with regional price differentiation, within a reasonable time period.  The formula for distributing
the state matching funds transferred to the department for acute inpatient psychiatric services to the
participating counties shall be based on the following principles:

(A) Medi-Cal state General Fund matching dollars shall be distributed to counties based on historic Medi-Cal
acute inpatient psychiatric costs for the county's beneficiaries and on the number of persons eligible for
Medi-Cal in that county.

(B) All counties shall receive a baseline based on historic and projected expenditures up to October 1, 1994.

(C) Projected inpatient growth for the period October 1, 1994, to June 30, 1995, inclusive, shall be distributed
to counties below the statewide average per eligible person on a proportional basis.  The average shall be
determined by the relative standing of the aggregate of each county's expenditures of mental health Medi-Cal
dollars per beneficiary.  Total Medi-Cal dollars shall include both fee-for-service Medi-Cal and Short-Doyle
Medi-Cal dollars for both acute inpatient psychiatric services, outpatient mental health services, and psychiatric



nursing facility services, both in facilities that are not designated as institutions for mental disease and for
beneficiaries who are under 22 years of age and beneficiaries who are over 64 years of age in facilities that are
designated as institutions for mental disease.

(D) There shall be funds set aside for a self-insurance risk pool for small counties.  The department may provide
these funds directly to the administering entity designated in writing by all counties participating in the
self-insurance risk pool.  The small counties shall assume all responsibility and liability for appropriate
administration of these funds.  For purposes of this subdivision, "small counties" means counties with less than
200,000 population.  Nothing in this paragraph shall in any way obligate the state or the department to provide
or make available any additional funds beyond the amount initially appropriated and set aside for each
particular fiscal year, unless otherwise authorized in statute or regulations, nor shall the state or the department
be liable in any way for mismanagement of loss of funds by the entity designated by the counties under this
paragraph.

(5) The allocation method for state funds transferred for acute inpatient psychiatric services shall be as follows:

(A) For the 1994-95 fiscal year, an amount equal to 0.6965 percent of the total shall be transferred to a fund
established by small counties.  This fund shall be used to reimburse MHPs in small counties for the cost of
acute inpatient psychiatric services in excess of the funding provided to the MHP for risk reinsurance, acute
inpatient psychiatric services and associated administrative days, alternatives to hospital services as approved
by participating small counties, or for costs associated with the administration of these moneys.  The
methodology for use of these moneys shall be determined by the small counties, through a statewide
organization representing counties, in consultation with the department.

(B) The balance of the transfer amount for the 1994-95 fiscal year shall be allocated to counties based on the
following formula:

     County                                                       Percentage

     Alameda ........................................................ 3.5991

     Alpine .......................................................... .0050

     Amador .......................................................... .0490

     Butte ........................................................... .8724

     Calaveras ....................................................... .0683

     Colusa .......................................................... .0294

     Contra Costa ................................................... 1.5544

     Del Norte ....................................................... .1359

     El Dorado ....................................................... .2272

     Fresno ......................................................... 2.5612

     Glenn ........................................................... .0597

     Humboldt ........................................................ .1987

     Imperial ........................................................ .6269



     Inyo ............................................................ .0802

     Kern ........................................................... 2.6309

     Kings ........................................................... .4371

     Lake ............................................................ .2955

     Lassen .......................................................... .1236

     Los Angeles ................................................... 31.3239

     Madera .......................................................... .3882

     Marin .......................................................... 1.0290

     Mariposa ........................................................ .0501

     Mendocino ....................................................... .3038

     Merced .......................................................... .5077

     Modoc ........................................................... .0176

     Mono ............................................................ .0096

     Monterey ........................................................ .7351

     Napa ............................................................ .2909

     Nevada .......................................................... .1489

     Orange ......................................................... 8.0627

     Placer .......................................................... .2366

     Plumas .......................................................... .0491

     Riverside ...................................................... 4.4955

     Sacramento ..................................................... 3.3506

     San Benito ...................................................... .1171

     San Bernardino ................................................. 6.4790

     San Diego ..................................................... 12.3128

     San Francisco .................................................. 3.5473

     San Joaquin .................................................... 1.4813

     San Luis Obispo ................................................. .2660

     San Mateo ....................................................... .0000

     Santa Barbara ................................................... .0000

     Santa Clara .................................................... 1.9284



     Santa Cruz ..................................................... 1.7571

     Shasta .......................................................... .3997

     Sierra .......................................................... .0105

     Siskiyou ........................................................ .1695

     Solano .......................................................... .0000

     Sonoma .......................................................... .5766

     Stanislaus ..................................................... 1.7855

     Sutter/Yuba ..................................................... .7980

     Tehama .......................................................... .1842

     Trinity ......................................................... .0271

     Tulare ......................................................... 2.1314

     Tuolumne ........................................................ .2646

     Ventura ......................................................... .8058

     Yolo ............................................................ .4043

(6) The allocation method for the state funds transferred for subsequent years for acute inpatient psychiatric and
other specialty mental health services shall be determined by the department in consultation with a statewide
organization representing counties.

(7) The allocation methodologies described in this section shall only be in effect while federal financial
participation is received on a fee-for- service reimbursement basis.  When federal funds are capitated, the
department, in consultation with a statewide organization representing counties, shall determine the
methodology for capitation consistent with federal requirements.  The share of cost ratio arrangement for
EPSDT specialty mental health services provided under the Medi-Cal specialty mental health services waiver
between the state and the counties in existence during the 2007-08 fiscal year shall remain as the share of cost
ratio arrangement for these services unless changed by statute.

(8) The formula that specifies the amount of state matching funds transferred for the remaining Medi-Cal
fee-for-service mental health services shall be determined by the department in consultation with a statewide
organization representing counties.  This formula shall only be in effect while federal financial participation is
received on a fee-for-service reimbursement basis.

(9)(A) For the managed mental health care program, exclusive of EPSDT specialty mental health services
provided under the Medi-Cal specialty mental health services waiver, the department shall establish, by
regulation, a risk-sharing arrangement between the department and counties that contract with the department as
MHPs to provide an increase in the state General Fund allocation, subject to the availability of funds, to the
MHP under this section, where there is a change in the obligations of the MHP required by federal or state law
or regulation, or required by a change in the interpretation or implementation of any such law or regulation
which significantly increases the cost to the MHP of performing under the terms of its contract.

(B) During the time period required to redetermine the allocation, payment to the MHP of the allocation in
effect at the time the change occurred shall be considered an interim payment, and shall be subject to increase
effective as of the date on which the change is effective.

(C) In order to be eligible to participate in the risk-sharing arrangement, the county shall demonstrate, to the



satisfaction of the department, its commitment or plan of commitment of all annual funding identified in the
total mental health resource base, from whatever source, but not including county funds beyond the required
maintenance of effort, to be spent on specialty mental health services.  This determination of eligibility shall be
made annually.  The department may limit the participation in a risk-sharing arrangement of any county that
transfers funds from the mental health account to the social services account or the health services account, in
accordance with Section 17600.20 during the year to which the transfers apply to MHP expenditures for the
new obligation that exceed the total mental health resource base, as measured before the transfer of funds out of
the mental health account and not including county funds beyond the required maintenance of effort.  The State
Department of Mental Health shall participate in a risk-sharing arrangement only after a county has expended
its total annual mental health resource base.

(d) The following provisions govern the administrative responsibilities of the department and the State
Department of Health Care Services:

(1) It is the intent of the Legislature that the department and the State Department of Health Care Services
consult and collaborate closely regarding administrative functions related to and supporting the managed mental
health care program in general, and the delivery and provision of EPSDT specialty mental health services
provided under the Medi-Cal specialty mental health services waiver, in particular.  To this end, the following
provisions shall apply:

(A) Commencing in the 2009-10 fiscal year, and each fiscal year thereafter, the department shall consult with
the State Department of Health Care Services and amend the interagency agreement between the two
departments as necessary to include improvements or updates to procedures for the accurate and timely
processing of Medi-Cal claims for specialty mental health services provided under the Medi-Cal specialty
mental health services waiver.  The interagency agreement shall ensure that there are consistent and adequate
time limits, consistent with federal and state law, for claims submitted and the need to correct errors.

(B) Commencing in the 2009-10 fiscal year, and each fiscal year thereafter, upon a determination by the
department and the State Department of Health Care Services that it is necessary to amend the interagency
agreement, the department and the State Department of Health Care Services shall process the interagency
agreement to ensure final approval by January 1, for the following fiscal year, and as adjusted by the budgetary
process.

(C) The interagency agreement shall include, at a minimum, all of the following:

(i) A process for ensuring the completeness, validity, and timely processing of Medi-Cal claims as mandated by
the federal Centers for Medicare and Medicaid Services.

(ii) Procedures and timeframes by which the department shall submit complete, valid, and timely invoices to the
State Department of Health Care Services, which shall notify the department of inconsistencies in invoices that
may delay payments.

(iii) Procedures and timeframes by which the department shall notify MHPs of inconsistencies that may delay
payment.

(2)(A) The department shall consult with the State Department of Health Care Services and the California
Mental Health Directors Association in February and September of each year to review the methodology used
to forecast future trends in the provision of EPSDT specialty mental health services provided under the
Medi-Cal specialty mental health services waiver, to estimate these yearly EPSDT specialty mental health
services related costs, and to estimate the annual amount of funding required for reimbursements for EPSDT
specialty mental health services to ensure relevant factors are incorporated in the methodology.  The estimates
of costs and reimbursements shall include both federal financial participation amounts and any state General
Fund amounts for EPSDT specialty mental health services provided under the State Medi-Cal specialty mental
health services waiver.  The department shall provide the State Department of Health Care Services the estimate
adjusted to a cash basis.



(B) The estimate of annual funding described in subparagraph (A) shall, include, but not be limited to, the
following factors:

(i) The impacts of interactions among caseload, type of services, amount or number of services provided, and
billing unit cost of services provided.

(ii) A systematic review of federal and state policies, trends over time, and other causes of change.

(C) The forecasting and estimates performed under this paragraph are primarily for the purpose of providing the
Legislature and the Department of Finance with projections that are as accurate as possible for the state budget
process, but will also be informative and useful for other purposes.  Therefore, it is the intent of the Legislature
that the information produced under this paragraph shall be taken into consideration under paragraph (10) of
subdivision (c).

CREDIT(S)
(Added by Stats.1994, c. 633 (A.B.757), § 1.5, eff. Sept. 20, 1994.  Amended by Stats.1996, c. 190 (S.B.1192),
§ 2, eff. July 22, 1996; Stats.1996, c. 197 (A.B.3483), § 19, eff. July 22, 1996; Stats.1996, c. 515 (A.B.2801),§
4, eff. Sept. 16, 1996; Stats.1997, c. 17 (S.B.947), § 150; Stats.1997, c. 648 (A.B.1306), § 3, eff. Oct. 6, 1997;
Stats.2008, c. 320 (A.B.1780), § 2; Stats.2010, c. 706 (S.B.1392), § 3.)

Operation And Implementation

Implementation and inoperative date of Part 2.5, see Welfare and Institutions Code § 5780.

Historical Notes

Historical And Statutory Notes

2010 Main Volume
Severability of provisions of Stats.1996, c. 197 (A.B.3483), see Historical and Statutory Notes under

Health and Safety Code § 1797.254.
Section affected by two or more acts at the same session of the legislature, see Government Code §

9605.
Subordination of legislation by Stats.1997, c. 17 (S.B.947), to other 1997 legislation, see Historical and

Statutory Notes under Business and Professions Code § 30.
2010 Legislation
For legislative findings and declarations relating to Stats.2010, c. 706 (S.B.1392), see Historical and

Statutory Notes under Welfare and Institutions Code § 5713.
2010 Main Volume
Former Notes
Former § 5778, added by Stats.1985, c. 1286, § 15, relating to the use of funds for education on

diagnosis and treatment in the public mental health system, was repealed by Stats.1991, c. 89
(A.B.1288), § 196, eff. June 30, 1991.

For conditions rendering the provisions of Stats.1991, c. 89 (A.B.1288), inoperative, see Historical and
Statutory Notes under Welfare and Institutions Code § 5600.

Research References

Cross References

Department of Finance, generally, see Government Code § 13000 et seq.
Department of General Services, generally, see Government Code § 14600 et seq.
Department of Health Care Services, generally, see Health and Safety Code § 100100 et seq.



Department of Mental Health, generally, see Welfare and Institutions Code § 4000 et seq.

Code Of Regulations References

Adult residential treatment services,
Contact and site requirements, see 9 Cal. Code of Regs. § 1840.332.
Staffing requirements, see 9 Cal. Code of Regs. § 1840.354.

Crisis intervention contact and site requirements, see 9 Cal. Code of Regs.§ 1840.336.
Crisis residential treatment services,

 Contact and site requirements, see 9 Cal. Code of Regs. § 1840.334.
 Staffing requirements, see 9 Cal. Code of Regs. § 1840.356.

Crisis stabilization,
 Contact and site requirements, see 9 Cal. Code of Regs. § 1840.338.
 Staffing requirements, see 9 Cal. Code of Regs. § 1840.348.

Day rehabilitation,
 Contact and site requirements, see 9 Cal. Code of Regs. § 1840.330.
 Staffing requirements, see 9 Cal. Code of Regs. § 1840.352.

Day treatment intensive,
Services contact and site requirements, see, 9 Cal. Code of Regs. §  1840.328.
Staffing requirements, see 9 Cal. Code of Regs. § 1840.350.

Disputes between MHPs,
Arbitration between MHPs, see 9 Cal. Code of Regs. § 1850.405.
Implementation of the arbitrators' decision, see 9 Cal. Code of Regs. § 1850.415.
Provision of medically necessary services pending resolution of dispute, see 9 Cal. Code of Regs. §

1850.420.
Disputes between MHPs and Medi-Cal managed care plans,

Additional conditions of the dispute resolution process, see 9 Cal. Code of Regs. § 1850.535.
Departments' decision, see 9 Cal. Code of Regs. § 1850.520.
Departments' responsibility for review of disputes, see 9 Cal. Code of Regs.§ 1850.515.
Financial liability, see 9 Cal. Code of Regs. § 1850.530.
Provision of medically necessary services pending resolution of dispute, see 9 Cal. Code of Regs. §

1850.525.
Requests for resolution, see 9 Cal. Code of Regs. § 1850.505.

Federal financial participation,
Psychiatric inpatient hospital services, see 9 Cal. Code of Regs. § 1840.205.
Specialty mental health services other than psychiatric inpatient hospital services, claiming for

service functions based on calendar days, see 9 Cal. Code of Regs. § 1840.320.
Specialty mental health services other than psychiatric inpatient hospital services, claiming for

service functions based on hours of time, see 9 Cal. Code of Regs. § 1840.322.
Specialty mental health services other than psychiatric inpatient hospital services, claiming for

service functions based on minutes of time, see 9 Cal. Code of Regs. § 1840.316.
Specialty mental health services other than psychiatric inpatient hospital services, claiming for

service functions, general, see 9 Cal. Code of Regs.§ 1840.314.
Specialty mental health services other than psychiatric inpatient hospital services, claiming for

service functions on half days or full days of time, see 9 Cal. Code of Regs. § 1840.318.
Specialty mental health services other than psychiatric inpatient hospital services, crosswalk

between service functions and HCPCS codes, see 9 Cal. Code of Regs. § 1840.304.
Specialty mental health services other than psychiatric inpatient hospital services, non-reimbursable

services, general, see 9 Cal. Code of Regs. § 1840.312.
Specialty mental health services other than psychiatric inpatient hospital services, service functions,

see 9 Cal. Code of Regs. § 1840.308.
Hospital utilization control, see 9 Cal. Code of Regs. § 1820.210.
Lockouts,



Adult residential treatment services, see 9 Cal. Code of Regs. § 1840.362.
Crisis intervention, see 9 Cal. Code of Regs. § 1840.366.
Crisis residential treatment services, see 9 Cal. Code of Regs. § 1840.364.
Crisis stabilization, see 9 Cal. Code of Regs. § 1840.368.
Day rehabilitation and day treatment intensive, see 9 Cal. Code of Regs. § 1840.360.
Medication support services, see 9 Cal. Code of Regs. § 1840.372.
Psychiatric health facility services, see 9 Cal. Code of Regs. § 1840.370.
Psychiatric inpatient hospital services, see 9 Cal. Code of Regs. § 1840.215.
Targeted case management services, see 9 Cal. Code of Regs. § 1840.374.

Medi-Cal psychiatric inpatient hospital services,
Adverse Decision, see 9 Cal. Code of Regs. § 1765.
Allowable Psychiatric Accommodation Code, see 9 Cal. Code of Regs. § 1739.
Applicability of laws and regulations, see 9 Cal. Code of Regs. § 1725.
Border Communities, see 9 Cal. Code of Regs. § 1740.
Continued Stay Services, see 9 Cal. Code of Regs. § 1766.
Contract Hospital, see 9 Cal. Code of Regs. § 1703.
Contracting for service availability, see 9 Cal. Code of Regs. § 1730.
County Medical Services Program, see 9 Cal. Code of Regs. § 1767.
Culturally Competent Services, see 9 Cal. Code of Regs. § 1704.
Department, see 9 Cal. Code of Regs. § 1705.
Designation of MHP, see 9 Cal. Code of Regs. § 1726.
Emergency Admission, see 9 Cal. Code of Regs. § 1768.
Emergency Psychiatric Condition, see 9 Cal. Code of Regs. § 1769.
Fiscal Intermediary, see 9 Cal. Code of Regs. § 1708.
Hospital, see 9 Cal. Code of Regs. § 1709.
Implementation Plan for Psychiatric Inpatient Hospital Services, see 9 Cal. Code of Regs. § 1711.
Licensed mental health professional, see 9 Cal. Code of Regs. § 1770.
Located, see 9 Cal. Code of Regs. § 1741.
Medi-Cal Managed Care Plan, see 9 Cal. Code of Regs. § 1712.
Medical necessity criteria for reimbursement of psychiatric inpatient hospital services, see 9 Cal.

Code of Regs. § 1774.
Mental Health Plan, see 9 Cal. Code of Regs. § 1713.
Mental Health Plan (MHP) of beneficiary, see 9 Cal. Code of Regs. § 1714.
MHP Payment Authorization, see 9 Cal. Code of Regs. § 1715.
MHP payment authorization by a Point of Authorization, see 9 Cal. Code of Regs. § 1777.
MHP payment authorization by a Utilization Review Committee, see 9 Cal. Code of Regs. § 1779.
MHP payment authorization for emergency admissions by a point of authorization, see 9 Cal. Code

of Regs. § 1778.
Per Diem Rate, see 9 Cal. Code of Regs. § 1742.
Planned Admission, see 9 Cal. Code of Regs. § 1771.
Point of Authorization, see 9 Cal. Code of Regs. § 1717.
Prior authorization, see 9 Cal. Code of Regs. § 1772.
Provider, see 9 Cal. Code of Regs. § 1718.
Provider selection criteria, see 9 Cal. Code of Regs. § 1729.
Provider utilization control, see 9 Cal. Code of Regs. § 1775.
Rate Region, see 9 Cal. Code of Regs. § 1743.
Rate reporting, see 9 Cal. Code of Regs. § 1754.
Rate setting for psychiatric inpatient hospital services for negotiated rate, Fee-for-Service/Medi-Cal

providers, see 9 Cal. Code of Regs. § 1751.
Rate setting for psychiatric inpatient hospital services for non-negotiated rate,

Fee-for-Service/Medi-Cal providers, see 9 Cal. Code of Regs. § 1752.
Receipt or date of receipt, see 9 Cal. Code of Regs. § 1720.



Risk Reinsurance, see 9 Cal. Code of Regs. § 1744.
Routine Services, see 9 Cal. Code of Regs. § 1721.
Scope of reimbursable services, see 9 Cal. Code of Regs. § 1728.
Short-Doyle/Medi-Cal Provider, see 9 Cal. Code of Regs. § 1722.
Small County, see 9 Cal. Code of Regs. § 1745.
"Small County Reserve" defined, see 9 Cal. Code of Regs. § 1746.
Small County Reserve, establishment and use, see 9 Cal. Code of Regs. § 1750.
State oversight, see 9 Cal. Code of Regs. § 1731.
Third Party Liability, see 9 Cal. Code of Regs. § 1747.
Traditional Hospital Provider, see 9 Cal. Code of Regs. § 1724.
Usual and Customary Charges, see 9 Cal. Code of Regs. § 1748.
Utilization Control and Operations Committee, see 9 Cal. Code of Regs. § 1749.

Medi-Cal psychiatric inpatient hospital services, fiscal provisions, definitions, see 9 Cal. Code of
Regs. § 1820.100.

Medi-Cal specialty mental health services,
Access standards for specialty mental health services, see 9 Cal. Code of Regs. § 1810.405.
Allocation of state funds to MHPs, see 9 Cal. Code of Regs. § 1810.330.
Alternative contracts and payment arrangements between MHPs and providers, see 9 Cal. Code of

Regs. § 1810.438.
Appeal of contract termination, see 9 Cal. Code of Regs. § 1810.325.
Applicability of laws and regulations and program flexibility, see 9 Cal. Code of Regs. § 1810.110.
Contract amendment, see 9 Cal. Code of Regs. § 1810.319.
"Contract hospital" defined, see 9 Cal. Code of Regs. § 1810.207.
Contract renewal, see 9 Cal. Code of Regs. § 1810.321.
Contract term, see 9 Cal. Code of Regs. § 1810.317.
Contract termination, see 9 Cal. Code of Regs. § 1810.323.
Contracting for psychiatric inpatient hospital service availability, see 9 Cal. Code of Regs. §

1810.430.
Contracts between the department and the MHP, see 9 Cal. Code of Regs. § 1810.315.
Cultural and linguistic requirements, see 9 Cal. Code of Regs. § 1810.410.
"Cultural competence" defined, see 9 Cal. Code of Regs. § 1810.211.
"Department" defined, see 9 Cal. Code of Regs. § 1810.214.
Designation of MHPs, see 9 Cal. Code of Regs. § 1810.305.
Excluded services, see 9 Cal. Code of Regs. § 1810.355.
Federal financial participation, claims submission, see 9 Cal. Code of Regs.§ 1840.110.
Federal financial participation, general, see 9 Cal. Code of Regs. § 1840.105.
Federal financial participation, MHP claims certification and program integrity, see 9 Cal. Code of

Regs. § 1840.112.
"Fiscal intermediary" defined, see 9 Cal. Code of Regs. § 1810.218.
General program description, see 9 Cal. Code of Regs. § 1810.100.
"Hospital" defined, see 9 Cal. Code of Regs. § 1810.219.
Hospital selection criteria, see 9 Cal. Code of Regs. § 1810.425.
Implementation plan, see 9 Cal. Code of Regs. § 1810.310.
"Implementation plan" defined, see 9 Cal. Code of Regs. § 1810.221.
"Licensed mental health professional" defined, see 9 Cal. Code of Regs. § 1810.223.
"Medi-Cal eligibility data system (MEDS)" defined, see 9 Cal. Code of Regs.§ 1810.223.5.
"Medi-Cal managed care plan" defined, see 9 Cal. Code of Regs. § 1810.224.
Medical necessity criteria for reimbursement of psychiatric inpatient hospital services, see 9 Cal.

Code of Regs. § 1820.205.
"Mental Health Plan (MHP)" defined, see 9 Cal. Code of Regs. § 1810.226.
MHP individual, group and organizational provider contracting requirements, see 9 Cal. Code of

Regs. § 1810.436.



"MHP of beneficiary" defined, see 9 Cal. Code of Regs. § 1810.228.
"MHP payment authorization" defined, see 9 Cal. Code of Regs. § 1810.229.
"Notice of action" defined, see 9 Cal. Code of Regs. § 1810.230.5.
"Point of authorization" defined, see 9 Cal. Code of Regs. § 1810.233.
"Prior authorization" defined, see 9 Cal. Code of Regs. § 1810.234.
"Provider" defined, see 9 Cal. Code of Regs. § 1810.235.
"Psychiatric inpatient hospital services" defined, see 9 Cal. Code of Regs.§ 1810.238.
"Receipt" or "date of receipt" defined, see 9 Cal. Code of Regs. § 1810.242.
Renegotiation of the allocation of state funds to an MHP, see 9 Cal. Code of Regs. § 1810.335.
"Risk reinsurance" defined, see 9 Cal. Code of Regs. § 1810.243.5.
"Routine hospital services" defined, see 9 Cal. Code of Regs. § 1810.244.
Scope of covered psychiatric inpatient hospital services, see 9 Cal. Code of Regs. § 1810.350.
"Short-Doyle/Medi-Cal hospital" defined, see 9 Cal. Code of Regs. § 1810.246.
"Small county" defined, see 9 Cal. Code of Regs. § 1810.246.2.
"Small county reserve" defined, see 9 Cal. Code of Regs. § 1810.246.3.
Small county reserve allocation, see 9 Cal. Code of Regs. § 1810.341.
State oversight, see 9 Cal. Code of Regs. § 1810.380.
"Third party liability" defined, see 9 Cal. Code of Regs. § 1810.251.
"Traditional hospital" defined, see 9 Cal. Code of Regs. § 1810.252.
"Usual and customary charges" defined, see 9 Cal. Code of Regs. § 1810.253.1.

Medi-Cal specialty mental health services, federal financial participation,
Alternative contract provider rates, see 9 Cal. Code of Regs. § 1840.115.
Definitions, see 9 Cal. Code of Regs. § 1840.100.
"(FEP)" defined, see 9 Cal. Code of Regs. § 1810.216.8.

Medication support services,
Contact and site requirements, see 9 Cal. Code of Regs. § 1840.326.
Staffing requirements, see 9 Cal. Code of Regs. § 1840.346.

Mental health services contact and site requirements, see 9 Cal. Code of Regs. § 1840.324.
MHP claims certification and program integrity, see 9 Cal. Code of Regs. § 1840.112.
MHP payment authorization,

General provisions, see 9 Cal. Code of Regs. § 1820.215.
By a point of authorization, see 9 Cal. Code of Regs. § 1820.220.
By a utilization review committee, see 9 Cal. Code of Regs. § 1820.230.
For emergency admissions by a point of authorization, see 9 Cal. Code of Regs. § 1820.225.
For psychiatric nursing facility services, see 9 Cal. Code of Regs. § 1830.250.

MHP/MHP subcontractor client record review findings appeal process, see 9 Cal. Code of Regs. §
1850.350.

Non-reimbursable psychiatric inpatient hospital services, see 9 Cal. Code of Regs. § 1840.210.
Psychiatric health facility services contact and site requirements, see 9 Cal. Code of Regs. §

1840.340.
Psychiatric health facility staffing requirements, see 9 Cal. Code of Regs.§ 1840.358.
Psychiatric nursing facility services, see 9 Cal. Code of Regs. § 1840.302.
Psychiatric nursing facility services rates, see 9 Cal. Code of Regs. § 1830.115.
Psychiatrist, psychologist, and EPSDT supplemental specialty mental health services, see 9 Cal.

Code of Regs. § 1840.306.
Rate setting for psychiatric inpatient hospital services for,

Negotiated rate, fee-for-service/Medi-Cal hospitals, see 9 Cal. Code of Regs. § 1820.110.
Non-negotiated rate, fee-for-service/Medi-Cal hospitals, see 9 Cal. Code of Regs. § 1820.115.

Service function staffing requirements, general, see 9 Cal. Code of Regs. § 1840.344.
Specialty mental health services other than psychiatric inpatient hospital services,

MHP payment authorization, see 9 Cal. Code of Regs. § 1830.215.
Provider rate setting standards and requirements, see 9 Cal. Code of Regs. § 1830.105.



Targeted case management contact and site requirements, see 9 Cal. Code of Regs. § 1840.342.
2010 Main Volume

§ 5778.3. Mental Health Managed Care Deposit Fund; loans to General Fund 

     •     Historical Notes

Notwithstanding any other law, including subdivision (b) of Section 16310 of the Government Code, the
Controller may use the moneys in the Mental Health Managed Care Deposit Fund for loans to the General Fund
as provided in Sections 16310 and 16381 of the Government Code.  Interest shall be paid on all moneys loaned
to the General Fund from the Mental Health Managed Care Deposit Fund.  Interest payable shall be computed
at a rate determined by the Pooled Money Investment Board to be the current earning rate of the fund from
which loaned.  This subdivision does not authorize any transfer that will interfere with the carrying out of the
object for which the Mental Health Managed Care Deposit Fund was created.

CREDIT(S)
(Added by Stats.2009-2010, 3rd Ex.Sess., c. 9 (A.B.13), § 23, eff. Feb. 20, 2009.)

Operation And Implementation

Implementation and inoperative date of Part 2.5, see Welfare and Institutions Code § 5780.

Historical Notes

Historical And Statutory Notes

2009 Legislation
For legislative findings, declarations, fiscal emergency and urgency effective provisions relating to

Stats.2009-2010, 3rd Ex.Sess., c. 9 (A.B.13), see Historical and Statutory Notes under Education
Code § 69766.

§ 5779. Mental health services; capitated rate payment system; procedures 

(a) This section shall be limited to mental health services reimbursed through a capitated rate payment system.

(b) Upon mutual agreement, the department and the State Department of Health Services may combine the
funds transferred under this part, other funds available pursuant to Chapter 5 (commencing with Section 17600)
of Part 5 of Division 9, and federal financial participation funds to establish a contract for the delivery of mental
health services to Medi-Cal beneficiaries under a capitated rate payment system.  The combining of funds shall
be done in consultation with a statewide organization representing counties.  The combined funding shall be the
budget responsibility of the department.

(c) The department, in consultation with a statewide organization representing counties, shall establish a
methodology for a capitated rate payment system that is consistent with federal requirements.

(d) Capitated rate payments shall be made on a schedule specified in the contract with the mental health plan.

(e) The department may levy any necessary fines and audit disallowances to mental health plans relative to
operations under this part.  The mental health plans shall be liable for all federal audit exceptions or
disallowances based on the plan's conduct or determinations.  The mental health plan shall not be liable for
federal audit exceptions or disallowances based on the state's conduct or determinations.  The department shall
work jointly with the mental health plan in initiating any necessary appeals.  The department may offset the
amount of any federal disallowance or audit exception against subsequent payment to the mental health plan at



any time.  The maximum amount that may be withheld shall be 25 percent of each payment to the mental health
plan.

CREDIT(S)
(Added by Stats.1994, c. 633 (A.B.757), § 1.5, eff. Sept. 20, 1994.)

Operation And Implementation

Implementation and inoperative date of Part 2.5, see Welfare and Institutions Code §
5780.

§ 5780. Implementation of part; inoperative date 

     •     Research References

(a) This part shall only be implemented to the extent that the necessary federal waivers are obtained.  The
director shall execute a declaration, to be retained by the director, that a waiver necessary to implement any
provision of this part has been obtained.

(b) This part shall become inoperative on the date that, and only if, the director executes a declaration, to be
retained by the director, that more than 10 percent of all counties fail to become mental health plan contractors,
and no acceptable alternative contractors are available, or if more than 10 percent of all funds allocated for
Medi-Cal mental health services must be administered by the department because no acceptable plan is
available.

CREDIT(S)
(Added by Stats.1994, c. 633 (A.B.757), § 1.5, eff. Sept. 20 1994.)

Research References

Code Of Regulations References

Disputes between MHPs and Medi-Cal managed care plans,
Additional conditions of the dispute resolution process, see 9 Cal. Code of Regs. § 1850.535.
Departments' decision, see 9 Cal. Code of Regs. § 1850.520.
Departments' responsibility for review of disputes, see 9 Cal. Code of Regs.§ 1850.515.
Financial liability, see 9 Cal. Code of Regs. § 1850.530.
Provision of medically necessary services pending resolution of dispute, see 9 Cal. Code of Regs. §

1850.525.
Requests for resolution, see 9 Cal. Code of Regs. § 1850.505.

Medi-Cal specialty mental health services,
Appeal of contract termination, see 9 Cal. Code of Regs. § 1810.325.
Contract termination, see 9 Cal. Code of Regs. § 1810.323.
Excluded services, see 9 Cal. Code of Regs. § 1810.355.
General program description, see 9 Cal. Code of Regs. § 1810.100.

§ 5781. Mental health services contract for Medi-Cal beneficiaries; per diem reimbursement rates;
definitions 

     •     Historical Notes

(a) Notwithstanding any other provision of law, a mental health plan may enter into a contract for the provision



of mental health services for Medi-Cal beneficiaries with a hospital that provides for a per diem reimbursement
rate for services that include room and board, routine hospital services, and all hospital-based ancillary services
and that provides separately for the attending mental health professional's daily visit fee.  The payment of these
negotiated reimbursement rates to the hospital by the mental health plan shall be considered payment in full for
each day of inpatient psychiatric and hospital care rendered to a Medi-Cal beneficiary, subject to third-party
liability and patient share of costs, if any.

(b) This section shall not be construed to allow a hospital to interfere with, control, or otherwise direct the
professional judgment of a physician and surgeon in a manner prohibited by Section 2400 of the Business and
Professions Code or any other provision of law.

(c) For purposes of this section, "hospital" means a hospital that submits reimbursement claims for Medi-Cal
psychiatric inpatient hospital services through the Medi-Cal fiscal intermediary as permitted by subdivision (g)
of Section 5778.

CREDIT(S)
(Added by Stats.2004, c. 748 (A.B.939), § 2.)

Operation And Implementation

Implementation and inoperative date of Part 2.5, see Welfare and Institutions Code §
5780.

Historical Notes

Historical And Statutory Notes

2004 Legislation
Section 1 of Stats.2004, c. 748 (A.B.939), provides:
"The Legislature finds and declares that allowing hospitals to contract on behalf of health

professionals providing mental health services to Medi-Cal beneficiaries helps increase access to
an already strained Medi-Cal program and assists those health professionals in obtaining timely
reimbursement for services provided to Medi-Cal beneficiaries.  It is the intent of the
Legislature, in enacting this act, to reaffirm the importance of Section 2400 of the Business and
Professions Code."

§ 5782. State Department of Health Care Services authority and oversight; implementation of part 

The provisions of this part are subject to and shall be read as incorporating the authority and oversight
responsibilities of the State Department of Health Care Services in its role as the single state agency for the
Medicaid program in California.  The provisions of this part shall be implemented only to the extent that federal
financial participation is available.

CREDIT(S)
(Added by Stats.2008, c. 320 (A.B.1780), § 3.)

§ 5783. Supplemental Medi-Cal reimbursement 

     •     Historical Notes

(a) Each eligible public agency, as described in subdivision (b), may, in addition to reimbursement or other
payments that the agency would otherwise receive for Medi-Cal specialty mental health services, receive



supplemental Medi-Cal reimbursement to the extent provided for in this section.

(b) A public agency shall be eligible for supplemental reimbursement only if it is a county, city, city and
county, or the University of California and if, consistent with Section 5778, it meets either or both of the
following characteristics continuously during a state fiscal year:

(1) Provides, pursuant to the Medi-Cal Specialty Mental Health Services Consolidation Waiver (Number
CA.17), as approved by the federal Centers for Medicare and Medicaid Services, specialty mental health
services to Medi-Cal beneficiaries in one or more of its publically owned and operated facilities.

(2) Provides or subcontracts for specialty mental health services to Medi-Cal beneficiaries as a mental health
plan (MHP) pursuant to this part.

(c)(1) Subject to paragraph (2), an eligible public agency's supplemental reimbursement pursuant to this section
shall be equal to the amount of federal financial participation received as a result of the claims submitted
pursuant to paragraph (2) of subdivision (f).

(2) Notwithstanding paragraph (1), in computing an eligible public agency's reimbursement, in no instance shall
the expenditures certified pursuant to paragraph (1) of subdivision (e), when combined with the amount
received from other sources of payment and with reimbursement from the Medi-Cal program, including
expenditures otherwise certified for purposes of claiming federal financial participation, exceed 100 percent of
actual, allowable costs, as determined pursuant to California's Medicaid State Plan, for the specialty mental
health services to which the expenditure relates.  Supplemental payment may be made on an interim basis until
the time when actual, allowable costs are finally determined.

(3) The supplemental Medi-Cal reimbursement provided by this section shall be distributed under a payment
methodology based on specialty mental health services provided to Medi-Cal patients by each eligible public
agency, on a per-visit basis, a per-procedure basis, a time basis, in one or more lump sums, or on any other
federally permissible basis.  The State Department of Health Care Services shall seek approval from the federal
Centers for Medicare and Medicaid Services for the payment methodology to be utilized, and shall not make
any payment pursuant to this section prior to obtaining that federal approval.

(d)(1) It is the intent of the Legislature in enacting this section to provide the supplemental reimbursement
described in this section without any expenditure from the General Fund.  The department or the State
Department of Health Care Services may require an eligible public agency, as a condition of receiving
supplemental reimbursement pursuant to this section, to enter into, and maintain, an agreement with the
department for the purposes of implementing this section and reimbursing the department and the State
Department of Health Care Services for the costs of administering this section.

(2) Expenditures submitted to the department and to the State Department of Health Care Services for purposes
of claiming federal financial participation under this section shall have been paid only with funds from the
public agencies described in subdivision (b) and certified to the state as provided in subdivision (e).

(e) An eligible public agency shall do all of the following:

(1) Certify, in conformity with the requirements of Section 433.51 of Title 42 of the Code of Federal
Regulations, that the claimed expenditures for the specialty mental health services are eligible for federal
financial participation.

(2) Provide evidence supporting the certification as specified by the department or by the State Department of
Health Care Services.

(3) Submit data as specified by the department to determine the appropriate amounts to claim as expenditures
qualifying for federal financial participation.

(4) Keep, maintain, and have readily retrievable, any records specified by the department or by the State
Department of Health Care Services to fully disclose reimbursement amounts to which the eligible public



agency is entitled, and any other records required by the federal Centers for Medicare and Medicaid Services.

(f)(1) The State Department of Health Care Services shall promptly seek any necessary federal approvals for the
implementation of this section.  If necessary to obtain federal approval, the program shall be limited to those
costs that the federal Centers for Medicare and Medicaid Services determines to be allowable expenditures
under Title XIX of the federal Social Security Act (Subchapter 19 (commencing with Section 1396) of Chapter
7 of Title 42 of the United States Code). If federal approval is not obtained for implementation of this section,
this section shall not be implemented.

(2) The State Department of Health Care Services shall submit claims for federal financial participation for the
expenditures described in subdivision (e) related to specialty mental health services that are allowable
expenditures under federal law.

(3) The State Department of Health Care Services shall, on an annual basis, submit any necessary materials to
the federal Centers for Medicare and Medicaid Services to provide assurances that claims for federal financial
participation will include only those expenditures that are allowable under federal law.

(4) The department shall collaborate with the State Department of Health Care Services to ensure that the
department's policies, procedures, data, and other relevant materials are available to the State Department of
Health Care Services as may be required for the implementation and administration of this section and for the
claiming of federal financial participation.

(g)(1) The director may adopt regulations as are necessary to implement this section.  The adoption,
amendment, repeal, or readoption of a regulation authorized by this subdivision shall be deemed to be necessary
for the immediate preservation of the public peace, health and safety, or general welfare, for purposes of
Sections 11346.1 and 11349.6 of the Government Code, and the department is hereby exempted from the
requirement that it describe specific facts showing the need for immediate action.

(2) As an alternative to the adoption of regulations pursuant to paragraph (1), and notwithstanding Chapter 3.5
(commencing with Section 11340) of Part 1 of Division 3 of Title 2 of the Government Code, the director may
implement and administer this article, in whole or in part, by means of provider bulletins or similar instructions,
without taking regulatory action, provided that no bulletin or similar instruction shall remain in effect after June
30, 2011.  It is the intent that regulations adopted pursuant to paragraph (1) shall be in place on or before June
30, 2011.

CREDIT(S)
(Added by Stats.2009-2010, 4th Ex.Sess., c. 5 (A.B.5), § 28, eff. July 28, 2009.)

Operation And Implementation

Implementation and inoperative date of Part 2.5, see Welfare and Institutions Code § 5780.

Historical Notes

Historical And Statutory Notes

2009 Legislation
For cost reimbursement, fiscal emergency, urgency effective, and other uncodified provisions relating to

Stats.2009-2010, 4th Ex.Sess., c. 5 (A.B.5), see Historical and Statutory Notes under Financial Code
§ 293.

Part 3. Adult And Older Adult Mental Health System Of Care Act



§ 5800. Short title 

     •     Historical Notes

This part shall be known and may be cited as the Adult and Older Adult Mental Health System of Care Act.

CREDIT(S)
(Added by Stats.1996, c. 153 (S.B.659), § 2.)

Implementation

Implementation of Part 3 is subject to appropriation of funding under Welfare and
Institutions Code § 5814.

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5800, added by Stats.1988, c. 982, § 1, relating to the short title of the act, was repealed by

Stats.1996, c. 153 (S.B.659), § 1.  See this section.
Former § 5800, added by Stats.1979, c. 480, § 1, providing legislative acknowledgment of the need for

respite services for persons responsible for the care of mentally disordered individuals, was repealed
by Stats.1984, c. 1327, § 92, urgency, eff. Sept. 25, 1984

Former § 5800, added by Stats.1972, c. 1255, p. 2480, § 26, amended by Stats.1975, c. 702, p. 1663, § 2,
providing legislative recognition of community drug abuse problems, was repealed by Stats.1977, c.
1252, § 632, operative July 1, 1978.  See Health and Safety Code § 11960.

Derivation:Former § 5800, added by Stats.1988, c. 982, § 1.

Article 1. Legislative Findings And Intent

§ 5801. Care system for older adults with severe mental illness; benefits; philosophy 

     •     Historical Notes     •     Research References

(a) A system of care for adults and older adults with severe mental illness results in the highest benefit to the
client, family, and community while ensuring that the public sector meets its legal responsibility and fiscal
liability at the lowest possible cost.

(b) The underlying philosophy for these systems of care includes the following:

(1) Mental health care is a basic human service.

(2) Seriously mentally disordered adults and older adults are citizens of a community with all the rights,
privileges, opportunities, and responsibilities accorded other citizens.

(3) Seriously mentally disordered adults and older adults usually have multiple disorders and disabling
conditions and should have the highest priority among adults for mental health services.

(4) Seriously mentally disordered adults and older adults should have an interagency network of services with
multiple points of access and be assigned a single person or team to be responsible for all treatment, case



management, and community support services.

(5) The client should be fully informed and volunteer for all treatment provided, unless danger to self or others
or grave disability requires temporary involuntary treatment.

(6) Clients and families should directly participate in making decisions about services and resource allocations
that affect their lives.

(7) People in local communities are the most knowledgeable regarding their particular environments, issues,
service gaps and strengths, and opportunities.

(8) Mental health services should be responsive to the unique characteristics of people with mental disorders
including age, gender, minority and ethnic status, and the effect of multiple disorders.

(9) For the majority of seriously mentally disordered adults and older adults, treatment is best provided in the
client's natural setting in the community.  Treatment, case management, and community support services should
be designed to prevent inappropriate removal from the natural environment to more restrictive and costly
placements.

(10) Mental health systems of care shall have measurable goals and be fully accountable by providing measures
of client outcomes and cost of services.

(11) State and county government agencies each have responsibilities and fiscal liabilities for seriously
mentally disordered adults and seniors.

CREDIT(S)
(Added by Stats.1996, c. 153 (S.B.659), § 2.)

Implementation

Implementation of Part 3 is subject to appropriation of funding under Welfare and
Institutions Code § 5814.

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5801, added by Stats.1988, c. 982, § 1, amended by Stats.1989, c. 75,§ 2; Stats.1992, c. 534

(A.B.3808), § 1; Stats.1994, c. 1096 (S.B.1795), § 2, relating to county demonstration projects, was
repealed by Stats.1996, c. 153 (S.B.659), § 1.

Former § 5801, added by Stats.1979, c. 480, § 1, relating to county mental health plans' statements of
need, was repealed by Stats.1984, c. 1327, § 92, urgency, eff. Sept. 25, 1984.

Former § 5801, added by Stats.1972, c. 1255, § 26.5, amended by Stats.1975, c. 702, § 2, providing
definitions for the community drug abuse control program, was repealed by Stats.1977, c. 1252, §
632.  See Health and Safety Code § 11961.

Former § 5801, added by Stats.1972, c. 1255, p. 2480, § 26, providing definitions, was repealed by force
of its own provisions on the operative date of Reorganization Plan No. 1 of 1970 [July 1, 1973].

Research References

Cross References

Adult and older adult mental health, services, funding, and distribution of funds, see Welfare and



Institutions Code § 5813.5.

Code Of Regulations References

Annual MHSA revenue and expenditure report, see 9 Cal. Code of Regs. § 3510.
Full service partnership service category, see 9 Cal. Code of Regs. § 3620.
Mental health services act, definitions,

Client, see 9 Cal. Code of Regs. § 3200.040.
Full service partnership, see 9 Cal. Code of Regs. § 3200.130.
Full spectrum of community services, see 9 Cal. Code of Regs. § 3200.150.
Fully served, see 9 Cal. Code of Regs. § 3200.160.

§ 5802. Need for mental health system of care; models; goals 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) The Legislature finds that a mental health system of care for adults and older adults with severe and
persistent mental illness is vital for successful management of mental health care in California.  Specifically:

(1) A comprehensive and coordinated system of care includes community-based treatment, outreach services
and other early intervention strategies, case management, and interagency system components required by
adults and older adults with severe and persistent mental illness.

(2) Mentally ill adults and older adults receive service from many different state and county agencies,
particularly criminal justice, employment, housing, public welfare, health, and mental health.  In a system of
care these agencies collaborate in order to deliver integrated and cost-effective programs.

(3) The recovery of persons with severe mental illness and their financial means are important for all levels of
government, business, and the community.

(4) System of care services which ensure culturally competent care for persons with severe mental illness in the
most appropriate, least restrictive level of care are necessary to achieve the desired performance outcomes.

(5) Mental health service providers need to increase accountability and further develop methods to measure
progress towards client outcome goals and cost effectiveness as required by a system of care.

(b) The Legislature further finds that the adult system of care model, beginning in the 1989-90 fiscal year
through the implementation of Chapter 982 of the Statutes of 1988, provides models for adults and older adults
with severe mental illness that can meet the performance outcomes required by the Legislature.

(c) The Legislature also finds that the system components established in adult systems of care are of value in
providing greater benefit to adults and older adults with severe and persistent mental illness at a lower cost in
California.

(d) Therefore, using the guidelines and principles developed under the demonstration projects implemented
under the adult system of care legislation in 1989, it is the intent of the Legislature to accomplish the following:

(1) Encourage each county to implement a system of care as described in this legislation for the delivery of
mental health services to seriously mentally disordered adults and older adults.

(2) To promote system of care accountability for performance outcomes which enable adults with severe mental
illness to reduce symptoms which impair their ability to live independently, work, maintain community
supports, care for their children, stay in good health, not abuse drugs or alcohol, and not commit crimes.

(3) Maintain funding for the existing pilot adult system of care programs that meet contractual goals as models
and technical assistance resources for future expansion of system of care programs to other counties as funding



becomes available.

(4) Provide funds for counties to establish outreach programs and to provide mental health services and related
medications, substance abuse services, supportive housing or other housing assistance, vocational rehabilitation,
and other nonmedical programs necessary to stabilize homeless mentally ill persons or mentally ill persons at
risk of being homeless, get them off the street, and into treatment and recovery, or to provide access to veterans'
services that will also provide for treatment and recovery.

CREDIT(S)
(Added by Stats.1996, c. 153 (S.B.659), § 2.  Amended by Stats.1999, c. 617 (A.B.34), § 2, eff. Oct. 10, 1999.)

Implementation

Implementation of Part 3 is subject to appropriation of funding under Welfare and
Institutions Code § 5814.

Historical Notes

Historical And Statutory Notes

1999 Legislation
Section 1 of Stats.1999, c. 617 (A.B.34), provides:
"The Legislature finds and declares all of the following:
"(a) Recent estimates indicate that there are 50,000 homeless severely mentally ill Californians,

including 10,000 to 20,000 homeless mentally ill veterans.
"(b) When people who suffer from severe mental illness do not have access to the services they

require they frequently enter the criminal justice system.  However, those who receive extensive
community treatment are much less frequently incarcerated.  The Department of Corrections is
expending $400 million annually for the incarceration and treatment of people suffering from
severe mental illness.  In addition, the Department of Corrections and the criminal justice system
are responsible for the placement of more than 3,000 of the total of approximately 4,500 persons
in the state mental hospitals, for an additional annual state cost of over $300 million.

"(c) Increasing funding for an adult mental health system of care will result in significantly reduced
Department of Corrections, criminal justice system, and local law enforcement expenditures for
people with severe mental illness."

1998 Main Volume
Former § 5802, added by Stats.1988, c. 982, § 1, amended by Stats.1989, c. 75,§ 3; Stats.1991, c. 611

(A.B.1491), § 70, relating to requests for proposals to develop demonstration projects, was repealed
by Stats.1996, c. 153 (S.B.659), § 1.  See Welfare and Institutions Code § 5803.

Former § 5802, added by Stats.1979, c. 480, § 1, relating to respite service provided to small group
homes and families, was repealed by Stats.1984, c. 1327, § 92, urgency, eff. Sept. 25, 1984.

Former § 5802, added by Stats.1972, c. 1255, p. 2480, § 26, amended by Stats.1975, c. 702, p. 1663, § 2,
relating to the county drug program coordinator, was repealed by Stats.1977, c. 1252, § 632,
operative July 1, 1978.  See Health and Safety Code § 11962.

Research References

Cross References

Adult and older adult mental health, services, funding, and distribution of funds, see Welfare and
Institutions Code § 5813.5.



Code Of Regulations References

Community services and supports, outreach and engagement, see 9 Cal. Code of Regs. § 3640.
Full service partnership service category, see 9 Cal. Code of Regs. § 3620.
Integrated service experience, see 9 Cal. Code of Regs. § 3200.190.
Mental health services act, definitions,

Full service partnership, see 9 Cal. Code of Regs. § 3200.130.
Outreach and engagement service category, see 9 Cal. Code of Regs. § 3200.240.

Mental Health Services Act Housing Program Service Category, see 9 Cal. Code of Regs. §
3200.225.

Notes Of Decisions

Funding for local mental health courts 1

1. Funding for local mental health courts

The Mental Health Services Act does not authorize the funding of the costs of customary court staff operating a
local mental health court, including the salaries of judges, commissioners, court clerks, deputy district
attorneys, and deputy public defenders, pursuant to a locally developed and approved county mental health
plan. Op.Atty.Gen 05-1007 (February 23, 2006), 2006 WL 451240.

Article 2. Establishing New County Systems Of Care

§ 5803. Request for proposals to develop system of care programs; ratings; funding of existing integrated
service agencies or countywide systems of care 

     •     Historical Notes

(a) The State Department of Mental Health shall issue a request for proposals to develop system of care
programs no later than October 1 in any year in which the state budget provides new funds to expand the system
of care provided for in this chapter.  The request for proposals shall include the following:

(1) Proposals may be submitted as a regional system of care by counties acting jointly, independent countywide
proposals, and proposals to serve discrete geographic areas within counties or for a specific integrated services
agency team.  Nothing in the request for proposal shall be construed to restrict a county from contracting for
part or all services included in the demonstration project proposal.

(2) The department shall establish reporting requirements for direct and indirect costs, and these requirements
may be included in the request for proposals.

(3) The department shall require that proposals identify resources necessary to measure client and cost outcome
and interagency collaboration.  Proposal guidelines shall clearly require identification of procedures to
document outcomes.

(4) Proposals must be approved by the board of supervisors and the local mental health board or commission.

(b) The director shall prepare a method for rating proposals to assure objectivity and selection of the best
qualified applications.  New proposals shall be selected with consideration of regional balance across the state.

(c) The State Department of Mental Health shall fund counties with integrated service agencies or countywide



systems of care funded under Chapter 982 of the Statutes of 1988, operating at the time of passage of this part.
Those programs shall be funded under the provisions paragraph (2) of subdivision (a) of Section 5700 and shall
be subject to all of the requirements and sanctions of this part.

CREDIT(S)
(Added by Stats.1996, c. 153 (S.B.659), § 2.)

Implementation

Implementation of Part 3 is subject to appropriation of funding under Welfare and
Institutions Code § 5814.

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5803, added by Stats.1988, c. 982, § 1, amended by Stats.1989, c. 75,§ 4, relating to

development of mental health treatment services, was repealed by Stats.1996, c. 153 (S.B.659), § 1.
Former § 5803, added by Stats.1979, c. 480, § 1, mandating the department of mental health establish

respite service rates by Jan. 1, 1981, was repealed by Stats.1984, c.1327, § 92, urgency, eff. Sept. 25,
1984.

Former § 5803, added by Stats.1972, c. 1255, p. 2480, § 26, amended by Stats.1975, c. 702, p. 1663, § 2,
relating to the county drug program coordinator, was repealed by Stats.1977, c. 1252, § 632,
operative July 1, 1978.  See Health and Safety Code § 11963.

Derivation: Former § 5802, added by Stats.1988, c. 982, § 1, amended by Stats.1989, c. 75, § 3;
Stats.1991, c. 611, § 70.

§ 5804. Integrated service agency component or countywide or regional system of care; inclusion of
funding for development in performance contracts 

     •     Historical Notes     •     Research References

(a) The State Department of Mental Health shall include funding under this part in the county's performance
contracts required under Section 5650 for existing and new counties selected under this part to develop an
integrated service agency component or a countywide or regional system of care.  The contracts required
pursuant to this part shall be exempt from the requirements of the Public Contract Code and the State
Administrative Manual and shall be exempt from approval by the Department of General Services.

(b) Projects funded under this part, or continued under the provisions of subdivision (b) of Section 5802, shall
be considered an ongoing program of service delivery as long as the county and any of its contractors meet
client and cost outcomes as required in the annual performance contract established by the department.

(c) The department may terminate contracts funded under this part when the department determines that the
county has failed to meet client and cost outcomes as required in the performance contract or are no longer able
to operate programs under the provisions of this part.

(d) Counties and their contractors shall provide the department with all information needed to evaluate the
financial and program performance of participating projects.

CREDIT(S)
(Added by Stats.1996, c. 153 (S.B.659), § 2.)



Implementation

Implementation of Part 3 is subject to appropriation of funding under Welfare and
Institutions Code § 5814.

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5804, added by Stats.1988, c. 982, § 1, amended by Stats.1989, c. 75,§ 5, relating to service

standards, was repealed by Stats.1996, c. 153 (S.B.659), § 1.  See Welfare and Institutions Code §
5806.

Research References

Code Of Regulations References

Information technology project status report, see 9 Cal. Code of Regs. § 3540.
Local mental health services fund cash flow statement, see 9 Cal. Code of Regs. § 3520.

§ 5805. Use of available state and matching funds 

     •     Historical Notes

The State Department of Mental Health shall require counties to use available state and matching funds for the
client target population as defined in Section 5600.3 to develop a comprehensive array of services as defined in
Sections 5600.6 and 5600.7.

CREDIT(S)
(Added by Stats.1996, c. 153 (S.B.659), § 2.)

Implementation

Implementation of Part 3 is subject to appropriation of funding under Welfare and
Institutions Code § 5814.

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5805, added by Stats.1988, c. 982, § 1, amended by Stats.1989, c. 75,§ 6, relating to the

development of systems of interagency collaboration, was repealed by Stats.1996, c. 153 (S.B.659),
§ 1.  See Welfare and Institutions Code § 5807.

§ 5806. Service standards 

     •     Historical Notes     •     Research References



The State Department of Mental Health shall establish service standards that ensure that members of the target
population are identified, and services provided to assist them to live independently, work, and reach their
potential as productive citizens.  The department shall provide annual oversight of grants issued pursuant to this
part for compliance with these standards.  These standards shall include, but are not limited to, all of the
following:

(a) A service planning and delivery process that is target population based and includes the following:

(1) Determination of the numbers of clients to be served and the programs and services that will be provided to
meet their needs.  The local director of mental health shall consult with the sheriff, the police chief, the
probation officer, the mental health board, contract agencies, and family, client, ethnic, and citizen constituency
groups as determined by the director.

(2) Plans for services, including outreach to families whose severely mentally ill adult is living with them,
design of mental health services, coordination and access to medications, psychiatric and psychological
services, substance abuse services, supportive housing or other housing assistance, vocational rehabilitation,
and veterans' services.  Plans also shall contain evaluation strategies, that shall consider cultural, linguistic,
gender, age, and special needs of minorities in the target populations.  Provision shall be made for staff with the
cultural background and linguistic skills necessary to remove barriers to mental health services due to
limited-English-speaking ability and cultural differences.  Recipients of outreach services may include families,
the public, primary care physicians, and others who are likely to come into contact with individuals who may be
suffering from an untreated severe mental illness who would be likely to become homeless if the illness
continued to be untreated for a substantial period of time.  Outreach to adults may include adults voluntarily or
involuntarily hospitalized as a result of a severe mental illness.

(3) Provision for services to meet the needs of target population clients who are physically disabled.

(4) Provision for services to meet the special needs of older adults.

(5) Provision for family support and consultation services, parenting support and consultation services, and peer
support or self-help group support, where appropriate for the individual.

(6) Provision for services to be client-directed and that employ psychosocial rehabilitation and recovery
principles.

(7) Provision for psychiatric and psychological services that are integrated with other services and for
psychiatric and psychological collaboration in overall service planning.

(8) Provision for services specifically directed to seriously mentally ill young adults 25 years of age or younger
who are homeless or at significant risk of becoming homeless.  These provisions may include continuation of
services that still would be received through other funds had eligibility not been terminated due to age.

(9) Services reflecting special needs of women from diverse cultural backgrounds, including supportive housing
that accepts children, personal services coordinator therapeutic treatment, and substance treatment programs
that address gender-specific trauma and abuse in the lives of persons with mental illness, and vocational
rehabilitation programs that offer job training programs free of gender bias and sensitive to the needs of women.

(10) Provision for housing for clients that is immediate, transitional, permanent, or all of these.

(11) Provision for clients who have been suffering from an untreated severe mental illness for less than one
year, and who do not require the full range of services but are at risk of becoming homeless unless a
comprehensive individual and family support services plan is implemented.  These clients shall be served in a
manner that is designed to meet their needs.

(12) Provision for services for veterans.

(b) A client shall have a clearly designated mental health personal services coordinator who may be part of a



multidisciplinary treatment team who is responsible for providing or assuring needed services.  Responsibilities
include complete assessment of the client's needs, development of the client's personal services plan, linkage
with all appropriate community services, monitoring of the quality and followthrough of services, and necessary
advocacy to ensure that the client receives those services that are agreed to in the personal services plan.  A
client shall participate in the development of his or her personal services plan, and responsible staff shall
consult with the designated conservator, if one has been appointed, and, with the consent of the client, consult
with the family and other significant persons as appropriate.

(c) The individual personal services plan shall ensure that members of the target population involved in the
system of care receive age- appropriate, gender-appropriate, and culturally appropriate services or appropriate
services based on any characteristic listed or defined in Section 11135 of the Government Code, to the extent
feasible, that are designed to enable recipients to:

(1) Live in the most independent, least restrictive housing feasible in the local community, and for clients with
children, to live in a supportive housing environment that strives for reunification with their children or assists
clients in maintaining custody of their children as is appropriate.

(2) Engage in the highest level of work or productive activity appropriate to their abilities and experience.

(3) Create and maintain a support system consisting of friends, family, and participation in community
activities.

(4) Access an appropriate level of academic education or vocational training.

(5) Obtain an adequate income.

(6) Self-manage their illness and exert as much control as possible over both the day-to-day and long-term
decisions that affect their lives.

(7) Access necessary physical health care and maintain the best possible physical health.

(8) Reduce or eliminate serious antisocial or criminal behavior and thereby reduce or eliminate their contact
with the criminal justice system.

(9) Reduce or eliminate the distress caused by the symptoms of mental illness.

(10) Have freedom from dangerous addictive substances.

(d) The individual personal services plan shall describe the service array that meets the requirements of
subdivision (c), and to the extent applicable to the individual, the requirements of subdivision (a).

CREDIT(S)
(Added by Stats.1996, c. 153 (S.B.659), § 2.  Amended by Stats.1999, c. 617 (A.B.34), § 3, eff. Oct. 10, 1999;
Stats.2000, c. 518 (A.B.2034), § 2, eff. Sept. 19, 2000; Stats.2001, c. 454 (A.B.334), § 2; Stats.2003, c. 578
(A.B.1475), § 5; Stats.2007, c. 568 (A.B.14), § 50; Stats.2008, c. 179 (S.B.1498), § 240; Stats.2008, c. 591
(A.B.3083), § 2; Stats.2010, c. 328 (S.B.1330), § 243.)

Implementation

Implementation of Part 3 is subject to appropriation of funding under Welfare and Institutions Code
§ 5814.

Historical Notes

Historical And Statutory Notes

2010 Main Volume



Legislative findings, declarations and intent relating to Stats.1999, c. 617 (A.B.34), see Historical and
Statutory Notes under Welfare and Institutions Code § 5802.

The Assembly Daily Journal for the 1999-2000 Regular Session, page 4062, contained the following
letter dated September 8, 1999, from Assembly Member Steinberg, regarding A.B. 34 (Stats.1999, c.
617):

"September 8, 1999
"E. Dotson Wilson
"Chief Clerk
"State Capitol, Room 3196
"Sacramento, California
"Re: AB 34, Mental Health Funding, Local Grants
"Dear Mr. Wilson: As author of Assembly Bill (AB) 34, I wish to clarify the meaning intended by the

phrase "provision for services to be client-directed.'  This phrase was added in the September 3
amendments to AB 34.

"As used in my bill, the term "client-directed" is intended to provide for services to be focused upon and
directed toward the needs of the individual clients, and generally means the following:

"Service planning and delivery for each individual client that is directed at the whole client, including
support for the client in areas such as housing, employment, education, social interaction, health,
parenting, and other aspects of the client's life activities;

"The participation of clients in the service planning and delivery process, including consideration of
each client's interests, abilities, strengths, weaknesses, experiences, and preferences in services
provided within the adult system of care.

"To avoid confusion, I request that this explanation be printed in the Assembly Daily Journal in order to
aid the understanding of the intent of this phrase in AB 34.

"Sincerely,
"DARRELL STEINBERG, Assembly Member
"Ninth District"
Stats.2000, c. 518 (A.B.2034), § 1, provides:
"SECTION 1.(a) The Legislature finds and declares as follows:
"(1) In 1999, the Legislature recognized the longstanding problem of the underfunded community

mental health care system and the consequences of severely mentally ill adults not getting
treatment resulting in these adults being homeless, incarcerated in jails, and hospitalized.

"(2) The Legislature began to address this problem by funding three pilot programs in Los Angeles,
Sacramento, and Stanislaus Counties to provide extended community mental health services and
outreach to mentally ill adults who are homeless or at risk of homelessness.

"(3) The legislation, Chapter 617 of the Statutes of 1999 (AB 34), required the State Department of
Mental Health to evaluate these programs and determine if they were effective in reducing the
risk of continued homelessness, incarceration, or hospitalization.

"(4) The response to the offer of outreach services to severely mentally ill persons has been
overwhelming, with more than 1,000 additional people now stabilized and in treatment with a
greatly reduced risk of further homelessness, incarcerations, or hospitalizations.

"(5) Based upon this success and the dramatic and unfortunate consequences of two decades of not
providing adequate community mental health services, it is now time for the state to make a
significant effort to substantially increase these programs and realize a measurable reduction in
homelessness of people with mental illness by dramatically expanding these programs.

"(b) It is the intent of the Legislature to enact legislation that will do all of the following:
"(1) Provide funds in the 2000-01 fiscal year to allow the three counties that currently conduct

programs to continue successful program expansions, based upon remaining unmet needs.
"(2) Permit, in addition to the initial demonstration counties, counties that have or can develop adult

system of care programs to have an opportunity to participate in these programs, based upon
unmet needs, successful existing programs, and each county's capacity to increase services."

Section 1 of Stats.2001, c. 454 (A.B.334), provides:



"SECTION 1. The Legislature finds and declares all of the following:
"(a) In 1999, the Legislature recognized the longstanding problem of the underfunded community

mental health care system and the consequences of severely mentally ill adults not getting
treatment resulting in these adults being homeless, incarcerated in jails and prisons, and
hospitalized.

"(b) The Legislature began to address this problem by funding three pilot programs in Los Angeles,
Sacramento, and Stanislaus Counties to provide extended community mental health services and
outreach to mentally ill adults who are homeless or at risk of homelessness.

"(c) Chapter 617 of the Statutes of 1999 (AB 34), required the State Department of Mental Health to
evaluate these programs and determine if they were effective in reducing the risk of continued
homelessness, incarceration, or hospitalization.

"(d) A May 2000 report showed that the legislation has been a great success, and the programs are
having excellent results.  Days of hospitalization were reduced by 60 percent, days of
homelessness were reduced by 65 percent, and days in jail were reduced by 80 percent.

"(e) The State Budget for the 2000-01 fiscal year added 26 additional counties and cities to
participate in the program.  These counties have developed new programs in efforts to replicate
the success of the three pilot programs in order to take this program statewide.

"(f) While the program has been successful in helping those that it has served, there is still the need
to expand the program to service a sufficient number of people so as to make a difference
noticeable to law enforcement officers and the public as to the number of homeless and mentally
ill people on our streets; a difference noticeable to sheriffs as to the population in their jails of
people who are suffering from mental illnesses; and a noticeable difference in the number of
hospitalizations of people with mental illness who did not receive timely assistance.

"(g) The counties receiving funding for this program should continue to be required to demonstrate
the effectiveness of the program, including those who will have received funds on a countywide
basis for at least three years.  Those counties should be required to quantify the benefits and the
impact the program is making on the streets, in the jails, and in hospitals.

"(h) One of the greatest values of integrated treatment services is that it can lead to recovery by
dealing with all of the aspects of a person's mental illness.  For those counties that were funded
both in the 1999-2000 and 2000-01 fiscal years, there are now nearly 1,000 individuals who will
have received services for more than a year.  Those programs are evaluated on the extent to
which they are succeeding in enabling the individual served to significantly recover and reduce
their overall public dependence due to their mental illness.

"(i) The outreach services of the AB 34 program provide opportunities for earlier intervention so that
a person's mental illness can be treated before it is as severe as it might otherwise become if left
untreated for a considerable period of time.  Chapter 617 of the Statutes of 1999 specifically
expanded outreach to serve individuals who were not homeless and were living with their family
members.  Many of these individuals are likely to be experiencing the early phases of severe
mental illness.  Studies from pilot programs in Australia, Canada, and Norway show that when
outreach is expanded to include families, primary care physicians, and the general community,
treatment is sought and received within six months of the onset of a severe mental illness as
compared to more than two years of untreated mental illness without this special outreach effort.
These same studies also show that when treatment is provided within the first six months of the
onset of symptoms of mental illness, the majority of individuals are back in full-time work or
education within one year of treatment.  Less than 20 percent of individuals with untreated
illnesses of more than two years achieve such full recovery even following several years of
treatment.

"(j) Outreach efforts should include outreach to family members of persons with mental illness,
employment centers, and other places where young adults are likely to be found in order to
enhance the likelihood that symptoms will be more readily recognized and treatment sought
before the illness has progressed to a level that results in homelessness."

Legislative findings and declarations relating to Stats.2003, c. 578 (A.B.1475), see Historical and



Statutory Notes under Health and Safety Code§ 50675.14.
Section 56 of Stats.2007, c. 568 (A.B.14), provides:
"SEC. 56. Section 50.5 of this bill incorporates amendments to Section 5806 of the Welfare and

Institutions Code proposed by both this bill and SB 851 [vetoed].  It shall only become operative
if (1) both bills are enacted and become effective on or before January 1, 2008, (2) each bill
amends Section 5806 of the Welfare and Institutions Code, and (3) this bill is enacted after SB
851 [vetoed], in which case Section 50 of this bill shall not become operative."

An amendment of this section by § 50.5 of Stats.2007, c. 568 (A.B.14), failed to become operative under
the provisions of § 56 of that Act.

For legislative findings and declarations and citation of act relating to Stats.2007, c. 568 (A.B.14), see
Historical and Statutory Notes under Business and Professions Code § 125.6.

Subordination of legislation by Stats.2008, c. 179 (S.B.1498), to other 2008 legislation, see Historical
and Statutory Notes under Business and Professions Code § 108.

Section 6 of Stats.2008, c. 591 (A.B.3083), provides:
"SEC. 6. If the Commission on State Mandates determines that this act contains costs mandated by the

state, reimbursement to local agencies and school districts for those costs shall be made pursuant to
Part 7 (commencing with Section 17500) of Division 4 of Title 2 of the Government Code."

2010 Legislation
Stats.2010, c. 328 (S.B.1330), made nonsubstantive changes to maintain the code.
Subordination of legislation by Stats.2010, c. 328 (S.B.1330), to other 2010 legislation, see Historical

and Statutory Notes under Business and Professions Code § 31.
2010 Main Volume
Former Notes
Former § 5806, added by Stats.1988, c. 982, § 1, amended by Stats.1989, c. 75,§ 7, relating to the state

human services interagency task force, was repealed by Stats.1996, c. 153 (S.B.659), § 1.
Derivation
Former § 5804, added by Stats.1988, c. 982, § 1, amended by Stats.1989, c. 75,§ 5.

Research References

Cross References

Adult and older adult mental health, services, funding, and distribution of funds, see Welfare and
Institutions Code § 5813.5.

Department of Mental Health, generally, see Welfare and Institutions Code § 4000 et seq.

Code Of Regulations References

Community services and supports, outreach and engagement, see 9 Cal. Code of Regs. § 3640.
Full service partnership service category, see 9 Cal. Code of Regs. § 3620.
Individual services and supports plan, see 9 Cal. Code of Regs. § 3200.180.
Integrated service experience, see 9 Cal. Code of Regs. § 3200.190.
Mental Health Services Act, definitions,

Fully served, see 9 Cal. Code of Regs. § 3200.160.
Linguistic competence, see 9 Cal. Code of Regs. § 3200.210.
Outreach and engagement service category, see 9 Cal. Code of Regs. § 3200.240.

Mental Health Services Act Housing Program Service Category, see 9 Cal. Code of Regs. §
3200.225.

2010 Main Volume

§ 5807. Interagency collaboration; development; activities 



     •     Historical Notes     •     Research References

(a) The State Department of Mental Health shall require counties which receive funding to develop interagency
collaboration with shared responsibilities for services under this part and achievement of the client and cost
outcome goals and interagency collaboration goals specified.

(b) Collaborative activities shall include:

(1) Identification of those agencies that have a significant joint responsibility for the target population and
ensuring collaboration on planning for services to that population.

(2) Identification of gaps in services to members of the target population, development of policies to assure
service effectiveness and continuity, and setting priorities for interagency services.

(3) Implementation of public and private collaborative programs whenever possible to better serve the target
population.

(4) Provision of interagency case management services to coordinate resources to target population members
who are using the services of more than one agency.

CREDIT(S)
(Added by Stats.1996, c. 153 (S.B.659), § 2.)

Implementation

Implementation of Part 3 is subject to appropriation of funding under Welfare and
Institutions Code § 5814.

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5807, added by Stats.1988, c. 982, § 1, relating to reimbursement, was repealed by Stats.1996,

c. 153 (S.B.659), § 1.  See Welfare and Institutions Code § 5808.
Derivation:Former § 5805, added by Stats.1988, c. 982, § 1, amended by Stats.1989, c. 75, § 6.

Research References

Code Of Regulations References

Individual services and supports plan, see 9 Cal. Code of Regs. § 3200.180.

§ 5807. Interagency collaboration; development; activities 

     •     Historical Notes     •     Research References

(a) The State Department of Mental Health shall require counties which receive funding to develop interagency
collaboration with shared responsibilities for services under this part and achievement of the client and cost
outcome goals and interagency collaboration goals specified.

(b) Collaborative activities shall include:



(1) Identification of those agencies that have a significant joint responsibility for the target population and
ensuring collaboration on planning for services to that population.

(2) Identification of gaps in services to members of the target population, development of policies to assure
service effectiveness and continuity, and setting priorities for interagency services.

(3) Implementation of public and private collaborative programs whenever possible to better serve the target
population.

(4) Provision of interagency case management services to coordinate resources to target population members
who are using the services of more than one agency.

(5) Coordination with federal agencies responsible for providing veterans' services, as well as national, state,
and local nonprofit organizations that provide veterans' services, to maximize the integration of services and to
eliminate duplicative efforts.

CREDIT(S)
(Added by Stats.1996, c. 153 (S.B.659), § 2.  Amended by Stats.2008, c. 591 (A.B.3083), § 3.)

Implementation

Implementation of Part 3 is subject to appropriation of funding under Welfare and
Institutions Code § 5814.

Historical Notes

Historical And Statutory Notes

2008 Legislation
Section 6 of Stats.2008, c. 591 (A.B.3083), provides:
"SEC. 6. If the Commission on State Mandates determines that this act contains costs mandated by the

state, reimbursement to local agencies and school districts for those costs shall be made pursuant to
Part 7 (commencing with Section 17500) of Division 4 of Title 2 of the Government Code."

1998 Main Volume
Former § 5807, added by Stats.1988, c. 982, § 1, relating to reimbursement, was repealed by Stats.1996,

c. 153 (S.B.659), § 1.  See Welfare and Institutions Code § 5808.
Derivation:Former § 5805, added by Stats.1988, c. 982, § 1, amended by Stats.1989, c. 75, § 6.

Research References

Code Of Regulations References

Individual services and supports plan, see 9 Cal. Code of Regs. § 3200.180.

§ 5808. Reimbursement; sources 

     •     Historical Notes     •     Research References

In order to reduce the state and county cost of a mental health system of care, participating counties shall collect
reimbursement for services from clients which shall be the same as patient fees established pursuant to Section
5710, fees paid by private or public third-party payers, federal financial participation for medicaid or Medicare
services, and other financial sources when available.



CREDIT(S)
(Added by Stats.1996, c. 153 (S.B.659), § 2.)

Implementation

Implementation of Part 3 is subject to appropriation of funding under Welfare and
Institutions Code § 5814.

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5808, added by Stats.1988, c. 982, § 1, relating to legislative findings regarding state hospitals

for the seriously mentally ill, was repealed by Stats.1996, c. 153 (S.B.659), § 1.
Derivation:Former § 5807, added by Stats.1988, c. 982, § 1.

Research References

Code Of Regulations References

Individual services and supports plan, see 9 Cal. Code of Regs. § 3200.180.

§ 5808. Reimbursement; sources 

     •     Historical Notes     •     Research References

In order to reduce the state and county cost of a mental health system of care, participating counties shall collect
reimbursement for services from clients which shall be the same as patient fees established pursuant to Section
5710, fees paid by private or public third-party payers, federal financial participation for Medicaid or Medicare
services or veterans' services, and other financial sources when available.

CREDIT(S)
(Added by Stats.1996, c. 153 (S.B.659), § 2.  Amended by Stats.2008, c. 591 (A.B.3083), § 4.)

Implementation

Implementation of Part 3 is subject to appropriation of funding under Welfare and
Institutions Code § 5814.

Historical Notes

Historical And Statutory Notes

2008 Legislation
Section 6 of Stats.2008, c. 591 (A.B.3083), provides:
"SEC. 6. If the Commission on State Mandates determines that this act contains costs mandated by the

state, reimbursement to local agencies and school districts for those costs shall be made pursuant to
Part 7 (commencing with Section 17500) of Division 4 of Title 2 of the Government Code."

1998 Main Volume
Former § 5808, added by Stats.1988, c. 982, § 1, relating to legislative findings regarding state hospitals



for the seriously mentally ill, was repealed by Stats.1996, c. 153 (S.B.659), § 1.
Derivation:Former § 5807, added by Stats.1988, c. 982, § 1.

Research References

Code Of Regulations References

Individual services and supports plan, see 9 Cal. Code of Regs. § 3200.180.

§ 5809. Client and cost outcome and interagency collaboration goals 

     •     Historical Notes     •     Research References

The State Department of Mental Health shall continue to work with participating counties and other interested
parties to refine and establish client and cost outcome and interagency collaboration goals including the
expected level of attainment with participating system of care counties.  These outcome measures should
include specific objectives addressing the following goals:

(a) Client benefit outcomes.

(b) Client and family member satisfaction.

(c) System of care access.

(d) Cost savings, cost avoidance, and cost-effectiveness outcomes that measure short-term or long-term cost
savings and cost avoidance achieved in public sector expenditures to the target population.

CREDIT(S)
(Added by Stats.1996, c. 153 (S.B.659), § 2.)

Implementation

Implementation of Part 3 is subject to appropriation of funding under Welfare and
Institutions Code § 5814.

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5809, added by Stats.1988, c. 982, § 1, amended by Stats.1989, c. 75,§ 8, relating to the

purpose of the part, was repealed by Stats.1996, c. 153 (S.B.659), § 1.

Research References

Code Of Regulations References

Individual services and supports plan, see 9 Cal. Code of Regs. § 3200.180.

Article 3. State Department Of Mental Health Requirements



§ 5810. County contracts 

     •     Historical Notes     •     Research References

The State Department of Mental Health may contract with counties whose programs have been approved by the
department and selected in accordance with Article 2 (commencing with Section 5803).  A county may request
to participate under this part each year according to the terms set forth in Section 5800 for the purpose of
establishing a three-year implementation plan.  The contract shall be negotiated on a yearly basis, based on the
scope of work plan for each implementation phase.

CREDIT(S)
(Added by Stats.1996, c. 153 (S.B.659), § 2.)

Implementation

Implementation of Part 3 is subject to appropriation of funding under Welfare and
Institutions Code § 5814.

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5810, added by Stats.1988, c. 982, § 1, amended by Stats.1992, c. 534 (A.B.3008), § 2;

Stats.1994, c. 1096 (S.B.1795), § 3, establishing pilot integrated service agencies, was repealed by
Stats.1996, c. 153 (S.B.659), § 1.

Research References

Code Of Regulations References

Individual services and supports plan, see 9 Cal. Code of Regs. § 3200.180.

§ 5811. Assistance provided by state department of mental health 

     •     Historical Notes     •     Research References

The State Department of Mental Health shall provide participating counties all of the following:

(a) Request for proposals, application guidelines, and format, and coordination and oversight of the selection
process as described in Article 2 (commencing with Section 5803).

(b) Contracts with each state funded county stipulating the approved budget, performance outcomes, and scope
of work.

(c) Training, consultation, and technical assistance for county applicants.  This training, consultation, and
technical assistance shall include:

(1) Efforts to ensure that all of the different programs are operating as well as they can.

(2) Information on which programs are having particular success in particular areas so that they can be



replicated in other counties.

(3) Technical assistance to counties in their first two years of participation to ensure quality and cost-effective
service.

CREDIT(S)
(Added by Stats.1996, c. 153 (S.B.659), § 2.  Amended by Stats.2000, c. 518 (A.B.2034), § 3, eff. Sept. 19,
2000; Stats.2001, c. 454 (A.B.334), § 3.)

Implementation

Implementation of Part 3 is subject to appropriation of funding under Welfare and
Institutions Code § 5814.

Historical Notes

Historical And Statutory Notes

2000 Legislation
Stats.2000, c. 518, § 1, provides:
"(a) The Legislature finds and declares as follows:
"(1) In 1999, the Legislature recognized the longstanding problem of the underfunded community

mental health care system and the consequences of severely mentally ill adults not getting
treatment resulting in these adults being homeless, incarcerated in jails, and hospitalized.

"(2) The Legislature began to address this problem by funding three pilot programs in Los Angeles,
Sacramento, and Stanislaus Counties to provide extended community mental health services and
outreach to mentally ill adults who are homeless or at risk of homelessness.

"(3) The legislation, Chapter 617 of the Statutes of 1999 (AB 34), required the State Department of
Mental Health to evaluate these programs and determine if they were effective in reducing the
risk of continued homelessness, incarceration, or hospitalization.

"(4) The response to the offer of outreach services to severely mentally ill persons has been
overwhelming, with more than 1,000 additional people now stabilized and in treatment with a
greatly reduced risk of further homelessness, incarcerations, or hospitalizations.

"(5) Based upon this success and the dramatic and unfortunate consequences of two decades of not
providing adequate community mental health services, it is now time for the state to make a
significant effort to substantially increase these programs and realize a measurable reduction in
homelessness of people with mental illness by dramatically expanding these programs.

"(b) It is the intent of the Legislature to enact legislation that will do all of the following:
"(1) Provide funds in the 2000-01 fiscal year to allow the three counties that currently conduct

programs to continue successful program expansions, based upon remaining unmet needs.
"(2) Permit, in addition to the initial demonstration counties, counties that have or can develop adult

system of care programs to have an opportunity to participate in these programs, based upon
unmet needs, successful existing programs, and each county's capacity to increase services."

2001 Legislation
For legislative findings and declarations relating to Stats.2001, c. 454 (A.B.334), see Historical and

Statutory Notes under Welfare and Institutions Code § 5806.
1998 Main Volume
Former § 5811, added by Stats.1988, c. 982, § 1, relating to proposals for four-year contracts to operate

pilot agencies, was repealed by Stats.1996, c. 153 (S.B.659), § 1.

Research References



Code Of Regulations References

Individual services and supports plan, see 9 Cal. Code of Regs. § 3200.180.

§ 5811.2. Mental health care providers with geriatric training and experience to oversee, monitor and
provide advice to participating counties 

     •     Research References

The department is encouraged to provide a mental health care provider with training and experience in
geriatrics to oversee, monitor, and provide advice to participating counties regarding services for older adults
under the counties' mental health system of care developed pursuant to this part.

CREDIT(S)
(Added by Stats.2001, c. 677 (A.B.590), § 1.)

Implementation

Implementation of Part 3 is subject to appropriation of funding under Welfare and
Institutions Code § 5814.

Research References

Code Of Regulations References

Individual services and supports plan, see 9 Cal. Code of Regs. § 3200.180.

Article 4. Financial Participation

§ 5813. Voluntary nature of participation 

     •     Historical Notes     •     Research References

County participation under this part shall be voluntary.

CREDIT(S)
(Added by Stats.1996, c. 153 (S.B.659), § 2.)

Implementation

Implementation of Part 3 is subject to appropriation of funding under Welfare and
Institutions Code § 5814.

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5813, added by Stats.1988, c. 982, § 1, relating to integrated service policy committees, was

repealed by Stats.1996, c. 153 (S.B.659), § 1.



Research References

Code Of Regulations References

Community program planning process, see 9 Cal. Code of Regs. § 3200.070.
Individual services and supports plan, see 9 Cal. Code of Regs. § 3200.180.

§ 5813.5. Distribution of funds; services to adults and seniors; funding; planning for services 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Subject to the availability of funds from the Mental Health Services Fund, the State Department of Mental
Health shall distribute funds for the provision of services under Sections 5801, 5802 and 5806 to county mental
health programs.  Services shall be available to adults and seniors with severe illnesses who meet the eligibility
criteria in subdivisions (b) and (c) of Section 5600.3 of the Welfare and Institutions Code.  For purposes of this
act, seniors means older adult persons identified in Part 3 (commencing with Section 5800) of this division.

(a) Funding shall be provided at sufficient levels to ensure that counties can provide each adult and senior
served pursuant to this part with the medically necessary mental health services, medications and supportive
services set forth in the applicable treatment plan.

(b) The funding shall only cover the portions of those costs of services that cannot be paid for with other funds
including other mental health funds, public and private insurance, and other local, state and federal funds.

(c) Each county mental health programs plan shall provide for services in accordance with the system of care
for adults and seniors who meet the eligibility criteria in subdivisions (b) and (c) of Section 5600.3.

(d) Planning for services shall be consistent with the philosophy, principles, and practices of the Recovery
Vision for mental health consumers:

(1) To promote concepts key to the recovery for individuals who have mental illness: hope, personal
empowerment, respect, social connections, self- responsibility, and self-determination.

(2) To promote consumer-operated services as a way to support recovery.

(3) To reflect the cultural, ethnic and racial diversity of mental health consumers.

(4) To plan for each consumer's individual needs.

(e) The plan for each county mental health program shall indicate, subject to the availability of funds as
determined by Part 4.5 (commencing with Section 5890) of this division, and other funds available for mental
health services, adults and seniors with a severe mental illness being served by this program are either receiving
services from this program or have a mental illness that is not sufficiently severe to require the level of services
required of this program.

(f) Each county plan and annual update pursuant to Section 5847 shall consider ways to provide services similar
to those established pursuant to the Mentally Ill Offender Crime Reduction Grant Program.  Funds shall not be
used to pay for persons incarcerated in state prison or parolees from state prisons.

(g) The department shall contract for services with county mental health programs pursuant to Section 5897.
After the effective date of this section the term grants referred to in Sections 5814 and 5814.5 shall refer to such
contracts.

CREDIT(S)
(Added by Initiative Measure (Prop. 63, § 7, approved Nov. 2, 2004, eff. Jan. 1, 2005).)



Operative Effect

For provisions governing the effective date, implementation, construction and
severability of Initiative Measure (Prop. 63), see §§ 16 to 19 of that measure.

Historical Notes

Historical And Statutory Notes

2004 Legislation
For title, findings and declarations, purpose and intent, effective date, implementation, construction and

severability provisions relating to Initiative Measure (Prop. 63), see Historical and Statutory Notes
under Welfare and Institutions Code § 5840.

Research References

Code Of Regulations References

Allowable use of funds in the service categories of the community services and supports, see 9 Cal.
Code of Regs. § 3405.

Community services and supports, outreach and engagement, see 9 Cal. Code of Regs. § 3640.
Community services and supports component of the three-year program and expenditure plan, see 9

Cal. Code of Regs. § 3650.
Community services and supports service categories, see 9 Cal. Code of Regs.§ 3615.
Criteria for full service partnerships service category, see 9 Cal. Code of Regs. § 3620.05.
Full service partnership service category, see 9 Cal. Code of Regs. § 3620.
General system development service category, see 9 Cal. Code of Regs. § 3630.
Individual services and supports plan, see 9 Cal. Code of Regs. § 3200.180.
Integrated service experience, see 9 Cal. Code of Regs. § 3200.190.
Mental health services act, definitions,

Client driven, see 9 Cal. Code of Regs. § 3200.050.
Cultural competence, see 9 Cal. Code of Regs. § 3200.100.
Full spectrum of community services, see 9 Cal. Code of Regs. § 3200.150.
Fully served, see 9 Cal. Code of Regs. § 3200.160.
Planning estimate, see 9 Cal. Code of Regs. § 3200.250.

Mental health services act, general standards, see 9 Cal. Code of Regs. § 3320.
Mental Health Services Act Housing Program Service Category, see 9 Cal. Code of Regs. §

3200.225.

Notes Of Decisions

Local mental health courts 1

1. Local mental health courts

The Mental Health Services Act does not authorize the funding of the costs of customary court staff operating a
local mental health court, including the salaries of judges, commissioners, court clerks, deputy district
attorneys, and deputy public defenders, pursuant to a locally developed and approved county mental health
plan. Op.Atty.Gen 05-1007 (February 23, 2006), 2006 WL 451240.



§ 5814. Contingent implementation; funds availability; grant awards; demonstration programs; law
governing contracts; local matching funds 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a)(1) This part shall be implemented only to the extent that funds are appropriated for purposes of this part.  To
the extent that funds are made available, the first priority shall go to maintain funding for the existing programs
that meet adult system of care contract goals.  The next priority for funding shall be given to counties with a
high incidence of persons who are severely mentally ill and homeless or at risk of homelessness, and meet the
criteria developed pursuant to paragraphs (3) and (4).

(2) The director shall establish a methodology for awarding grants under this part consistent with the legislative
intent expressed in Section 5802, and in consultation with the advisory committee established in this
subdivision.

(3)(A) The director shall establish an advisory committee for the purpose of providing advice regarding the
development of criteria for the award of grants, and the identification of specific performance measures for
evaluating the effectiveness of grants.  The committee shall review evaluation reports and make findings on
evidence-based best practices and recommendations for grant conditions.  At not less than one meeting
annually, the advisory committee shall provide to the director written comments on the performance of each of
the county programs.  Upon request by the department, each participating county that is the subject of a
comment shall provide a written response to the comment.  The department shall comment on each of these
responses at a subsequent meeting.

(B) The committee shall include, but not be limited to, representatives from state, county, and community
veterans' services and disabled veterans outreach programs, supportive housing and other housing assistance
programs, law enforcement, county mental health and private providers of local mental health services and
mental health outreach services, the Board of Corrections, the State Department of Alcohol and Drug Programs,
local substance abuse services providers, the Department of Rehabilitation, providers of local employment
services, the State Department of Social Services, the Department of Housing and Community Development, a
service provider to transition youth, the United Advocates for Children of California, the California Mental
Health Advocates for Children and Youth, the Mental Health Association of California, the California Alliance
for the Mentally Ill, the California Network of Mental Health Clients, the Mental Health Planning Council, and
other appropriate entities.

(4) The criteria for the award of grants shall include, but not be limited to, all of the following:

(A) A description of a comprehensive strategic plan for providing outreach, prevention, intervention, and
evaluation in a cost appropriate manner corresponding to the criteria specified in subdivision (c).

(B) A description of the local population to be served, ability to administer an effective service program, and
the degree to which local agencies and advocates will support and collaborate with program efforts.

(C) A description of efforts to maximize the use of other state, federal, and local funds or services that can
support and enhance the effectiveness of these programs.

(5) In order to reduce the cost of providing supportive housing for clients, counties that receive a grant pursuant
to this part after January 1, 2004, shall enter into contracts with sponsors of supportive housing projects to the
greatest extent possible.  Participating counties are encouraged to commit a portion of their grants to rental
assistance for a specified number of housing units in exchange for the counties' clients having the right of first
refusal to rent the assisted units.

(b) In each year in which additional funding is provided by the annual Budget Act the department shall establish
programs that offer individual counties sufficient funds to comprehensively serve severely mentally ill adults



who are homeless, recently released from a county jail or the state prison, or others who are untreated, unstable,
and at significant risk of incarceration or homelessness unless treatment is provided to them and who are
severely mentally ill adults.  For purposes of this subdivision, "severely mentally ill adults" are those
individuals described in subdivision (b) of Section 5600.3.  In consultation with the advisory committee
established pursuant to paragraph (3) of subdivision (a), the department shall report to the Legislature on or
before May 1 of each year in which additional funding is provided, and shall evaluate, at a minimum, the
effectiveness of the strategies in providing successful outreach and reducing homelessness, involvement with
local law enforcement, and other measures identified by the department.  The evaluation shall include for each
program funded in the current fiscal year as much of the following as available information permits:

(1) The number of persons served, and of those, the number who receive extensive community mental health
services.

(2) The number of persons who are able to maintain housing, including the type of housing and whether it is
emergency, transitional, or permanent housing, as defined by the department.

(3)(A) The amount of grant funding spent on each type of housing.

(B) Other local, state, or federal funds or programs used to house clients.

(4) The number of persons with contacts with local law enforcement and the extent to which local and state
incarceration has been reduced or avoided.

(5) The number of persons participating in employment service programs including competitive employment.

(6) The number of persons contacted in outreach efforts who appear to be severely mentally ill, as described in
Section 5600.3, who have refused treatment after completion of all applicable outreach measures.

(7) The amount of hospitalization that has been reduced or avoided.

(8) The extent to which veterans identified through these programs' outreach are receiving federally funded
veterans' services for which they are eligible.

(9) The extent to which programs funded for three or more years are making a measurable and significant
difference on the street, in hospitals, and in jails, as compared to other counties or as compared to those counties
in previous years.

(10) For those who have been enrolled in this program for at least two years and who were enrolled in Medi-Cal
prior to, and at the time they were enrolled in, this program, a comparison of their Medi-Cal hospitalizations
and other Medi-Cal costs for the two years prior to enrollment and the two years after enrollment in this
program.

(11) The number of persons served who were and were not receiving Medi-Cal benefits in the 12-month period
prior to enrollment and, to the extent possible, the number of emergency room visits and other medical costs for
those not enrolled in Medi-Cal in the prior 12-month period.

(c) To the extent that state savings associated with providing integrated services for the mentally ill are
quantified, it is the intent of the Legislature to capture those savings in order to provide integrated services to
additional adults.

(d) Each project shall include outreach and service grants in accordance with a contract between the state and
approved counties that reflects the number of anticipated contacts with people who are homeless or at risk of
homelessness, and the number of those who are severely mentally ill and who are likely to be successfully
referred for treatment and will remain in treatment as necessary.

(e) All counties that receive funding shall be subject to specific terms and conditions of oversight and training
which shall be developed by the department, in consultation with the advisory committee.



(f)(1) As used in this part, "receiving extensive mental health services" means having a personal services
coordinator, as described in subdivision (b) of Section 5806, and having an individual personal service plan, as
described in subdivision (c) of Section 5806.

(2) The funding provided pursuant to this part shall be sufficient to provide mental health services, medically
necessary medications to treat severe mental illnesses, alcohol and drug services, transportation, supportive
housing and other housing assistance, vocational rehabilitation and supported employment services, money
management assistance for accessing other health care and obtaining federal income and housing support,
accessing veterans' services, stipends, and other incentives to attract and retain sufficient numbers of qualified
professionals as necessary to provide the necessary levels of these services.  These grants shall, however, pay
for only that portion of the costs of those services not otherwise provided by federal funds or other state funds.

(3) Methods used by counties to contract for services pursuant to paragraph (2) shall promote prompt and
flexible use of funds, consistent with the scope of services for which the county has contracted with each
provider.

(g) Contracts awarded pursuant to this part shall be exempt from the Public Contract Code and the state
administrative manual and shall not be subject to the approval of the Department of General Services.

(h) Notwithstanding any other provision of law, funds awarded to counties pursuant to this part and Part 4
(commencing with Section 5850) shall not require a local match in funds.

CREDIT(S)
(Added by Stats.1996, c. 153 (S.B.659), § 2.  Amended by Stats.1999, c. 617 (A.B.34), § 4, eff. Oct. 10, 1999;
Stats.2000, c. 518 (A.B.2034), § 4, eff. Sept. 19, 2000; Stats.2001, c. 454 (A.B.334), § 4; Stats.2002, c. 337
(A.B.2057), § 2; Stats.2003, c. 578 (A.B.1475), § 6.)

Historical Notes

Historical And Statutory Notes

1999 Legislation
Legislative findings, declarations and intent relating to Stats.1999, c. 617, see Historical and Statutory

Notes under Welfare and Institutions Code § 5802.
Section 7 of Stats.1999, c. 617 (A.B.34), provides:
"SEC. 7. In consultation with the committee specified in paragraph (3) of subdivision (a) of Section

5814 of the Welfare and Institutions Code, the State Department of Mental Health shall establish
the selection criteria and reporting requirements for future integrated adult service programs and
integrated forensic programs under Section 5814.5 of the Welfare and Institutions Code, if
additional funding becomes available."

2000 Legislation
Stats.2000, c. 518, § 1, provides:
"(a) The Legislature finds and declares as follows:
"(1) In 1999, the Legislature recognized the longstanding problem of the underfunded community

mental health care system and the consequences of severely mentally ill adults not getting
treatment resulting in these adults being homeless, incarcerated in jails, and hospitalized.

"(2) The Legislature began to address this problem by funding three pilot programs in Los Angeles,
Sacramento, and Stanislaus Counties to provide extended community mental health services and
outreach to mentally ill adults who are homeless or at risk of homelessness.

"(3) The legislation, Chapter 617 of the Statutes of 1999 (AB 34), required the State Department of
Mental Health to evaluate these programs and determine if they were effective in reducing the
risk of continued homelessness, incarceration, or hospitalization.

"(4) The response to the offer of outreach services to severely mentally ill persons has been



overwhelming, with more than 1,000 additional people now stabilized and in treatment with a
greatly reduced risk of further homelessness, incarcerations, or hospitalizations.

"(5) Based upon this success and the dramatic and unfortunate consequences of two decades of not
providing adequate community mental health services, it is now time for the state to make a
significant effort to substantially increase these programs and realize a measurable reduction in
homelessness of people with mental illness by dramatically expanding these programs.

"(b) It is the intent of the Legislature to enact legislation that will do all of the following:
"(1) Provide funds in the 2000-01 fiscal year to allow the three counties that currently conduct

programs to continue successful program expansions, based upon remaining unmet needs.
"(2) Permit, in addition to the initial demonstration counties, counties that have or can develop adult

system of care programs to have an opportunity to participate in these programs, based upon
unmet needs, successful existing programs, and each county's capacity to increase services."

2001 Legislation
For legislative findings and declarations relating to Stats.2001, c. 454 (A.B.334), see Historical and

Statutory Notes under Welfare and Institutions Code § 5806.
2002 Legislation
Section 1 of Stats.2002, c. 337 (A.B.2057), provides:
"(a) The Legislature finds and declares all of the following:
"(1) There are approximately 50,000 homeless Californians who suffer from severe mental illness,

including 10,000 to 20,000 veterans.
"(2) Chapter 617 of the Statutes of 1999 (AB 34), which authorized ten million dollars

($10,000,000) in demonstration grants for pilot programs in three counties to serve people who
are severely mentally ill and homeless or at risk of homelessness, has proven by evaluation to be
overwhelmingly successful and, therefore, has expanded to 36 cities and counties to serve nearly
5,000 people.

"(3) Homelessness has proven to be a vexing and seemingly unsolvable problem in California;
however, the AB 34 programs have proven that the problem of homelessness for persons with
severe mental illness can be solved.

"(4) One of the keys to these successful AB 34 programs is the use of integrated services that meet
the individualized needs of clients to move them to stability.

"(5) The average cost per client for AB 34 services is fourteen thousand dollars ($14,000) annually,
or approximately thirty-eight dollars ($38) per day, compared to as much as four hundred fifty
dollars ($450) per day for hospitalization or for incarceration in the psychiatric ward of a jail.

"(6) AB 34 programs have resulted in cost savings by reducing by 78 percent the number of days
clients are homeless, by 84 percent the number of days clients are incarcerated, and by 78
percent the number of days clients are hospitalized.  In addition, the program has resulted in a 33
percent increase in full-time employment of clients, and a 23 percent increase in part-time
employment of clients.

"(7) This successful program should be replicated and expanded whenever possible, and particularly
when cost savings can be demonstrated as a result of the program.

"(b) It is the intent of the Legislature to enact legislation that would provide additional funding for
the mental health services demonstration grant program, established in Section 5814.5 of the
Welfare and Institutions Code, in the 2002-03 fiscal year in order to ensure that the first three
counties receiving grants pursuant to Chapter 617 of the Statutes of 1999 and Chapter 518 of the
Statutes of 2000 (AB 2034) may continue to meet the requirements of the program."

2003 Legislation
Legislative findings and declarations relating to Stats.2003, c. 578 (A.B.1475), see Historical and

Statutory Notes under Health and Safety Code§ 50675.14.
1998 Main Volume
Former § 5814, added by Stats.1988, c. 982, § 1, relating to approval of applications by local mental

health advisory boards, was repealed by Stats.1996, c. 153 (S.B.659), § 1.



Research References

Cross References

Public agencies and conditions requiring the preparation or submission of written report with respect
to this section, see Government Code § 7550.5.

Code Of Regulations References

Community services and supports, outreach and engagement, see 9 Cal. Code of Regs. § 3640.
Community services and supports service categories, see 9 Cal. Code of Regs.§ 3615.
Mental health services act, definitions,

Outreach and engagement service category, see 9 Cal. Code of Regs. § 3200.240.
Underserved, see 9 Cal. Code of Regs. § 3200.300.
Unserved, see 9 Cal. Code of Regs. § 3200.310.

Notes Of Decisions

Local mental health courts 1

1. Local mental health courts

The Mental Health Services Act does not authorize the funding of the costs of customary court staff operating a
local mental health court, including the salaries of judges, commissioners, court clerks, deputy district
attorneys, and deputy public defenders, pursuant to a locally developed and approved county mental health
plan. Op.Atty.Gen 05-1007 (February 23, 2006), 2006 WL 451240.

§ 5814.5. Appropriations schedule; county eligibility 

     •     Historical Notes     •     Research References

(a)(1) In any year in which funds are appropriated for this purpose through the annual Budget Act, counties
funded under this part in the 1999-2000 fiscal year are eligible for funding to continue their programs if they
have successfully demonstrated the effectiveness of their grants received in that year and to expand their
programs if they also demonstrate significant continued unmet need and capacity for expansion without
compromising quality or effectiveness of care.

(2) In any year in which funds are appropriated for this purpose through the annual Budget Act, other counties
or portions of counties, or cities that operate independent public mental health programs pursuant to Section
5615 of the Welfare and Institutions Code, are eligible for funding to establish programs if a county or eligible
city demonstrates that it can provide comprehensive services, as set forth in this part, to a substantial number of
adults who are severely mentally ill, as defined in Section 5600.3, and are homeless or recently released from
the county jail or who are untreated, unstable, and at significant risk of incarceration or homelessness unless
treatment is provided.

(b)(1) Counties eligible for funding pursuant to subdivision (a) shall be those that have or can develop
integrated adult service programs that meet the criteria for an adult system of care, as set forth in Section 5806,
and that have, or can develop, integrated forensic programs with similar characteristics for parolees and those
recently released from county jail who meet the target population requirements of Section 5600.3 and are at risk
of incarceration unless the services are provided.  Before a city or county submits a proposal to the state to
establish or expand a program, the proposal shall be reviewed by a local advisory committee or mental health



board, which may be an existing body, that includes clients, family members, private providers of services, and
other relevant stakeholders.  Local enrollment for integrated adult service programs and for integrated forensic
programs funded pursuant to subdivision (a) shall adhere to all conditions set forth by the department, including
the total number of clients to be enrolled, the providers to which clients are enrolled and the maximum cost for
each provider, the maximum number of clients to be served at any one time, the outreach and screening process
used to identify enrollees, and the total cost of the program.  Local enrollment of each individual for integrated
forensic programs shall be subject to the approval of the county mental health director or his or her designee.

(2) Each county shall ensure that funds provided by these grants are used to expand existing integrated service
programs that meet the criteria of the adult system of care to provide new services in accordance with the
purpose for which they were appropriated and allocated, and that none of these funds shall be used to supplant
existing services to severely mentally ill adults.  In order to ensure that this requirement is met, the department
shall develop methods and contractual requirements, as it determines necessary.  At a minimum, these
assurances shall include that state and federal requirements regarding tracking of funds are met and that patient
records are maintained in a manner that protects privacy and confidentiality, as required under federal and state
law.

(c) Each county selected to receive a grant pursuant to this section shall provide data as the department may
require, that demonstrates the outcomes of the adult system of care programs, shall specify the additional
numbers of severely mentally ill adults to whom they will provide comprehensive services for each million
dollars of additional funding that may be awarded through either an integrated adult service grant or an
integrated forensic grant, and shall agree to provide services in accordance with Section 5806.  Each county's
plan shall identify and include sufficient funding to provide housing for the individuals to be served, and shall
ensure that any hospitalization of individuals participating in the program are coordinated with the provision of
other mental health services provided under the program.

CREDIT(S)
(Added by Stats.1999, c. 617 (A.B.34), § 5, eff. Oct. 10, 1999.  Amended by Stats.2000, c. 518 (A.B.2034), § 5,
eff. Sept. 19, 2000; Stats.2001, c. 454 (A.B.334), § 5.)

Implementation

Implementation of Part 3 is subject to appropriation of funding under Welfare and
Institutions Code § 5814.

Historical Notes

Historical And Statutory Notes

1999 Legislation
Legislative findings, declarations and intent relating to Stats.1999, c. 617, see Historical and Statutory

Notes under Welfare and Institutions Code § 5802.
Section 7 of Stats.1999, c. 617 (A.B.34), provides:
"SEC. 7. In consultation with the committee specified in paragraph (3) of subdivision (a) of Section

5814 of the Welfare and Institutions Code, the State Department of Mental Health shall establish
the selection criteria and reporting requirements for future integrated adult service programs and
integrated forensic programs under Section 5814.5 of the Welfare and Institutions Code, if
additional funding becomes available."

2000 Legislation
Stats.2000, c. 518, § 1, provides:
"(a) The Legislature finds and declares as follows:
"(1) In 1999, the Legislature recognized the longstanding problem of the underfunded community

mental health care system and the consequences of severely mentally ill adults not getting



treatment resulting in these adults being homeless, incarcerated in jails, and hospitalized.
"(2) The Legislature began to address this problem by funding three pilot programs in Los Angeles,

Sacramento, and Stanislaus Counties to provide extended community mental health services and
outreach to mentally ill adults who are homeless or at risk of homelessness.

"(3) The legislation, Chapter 617 of the Statutes of 1999 (AB 34), required the State Department of
Mental Health to evaluate these programs and determine if they were effective in reducing the
risk of continued homelessness, incarceration, or hospitalization.

"(4) The response to the offer of outreach services to severely mentally ill persons has been
overwhelming, with more than 1,000 additional people now stabilized and in treatment with a
greatly reduced risk of further homelessness, incarcerations, or hospitalizations.

"(5) Based upon this success and the dramatic and unfortunate consequences of two decades of not
providing adequate community mental health services, it is now time for the state to make a
significant effort to substantially increase these programs and realize a measurable reduction in
homelessness of people with mental illness by dramatically expanding these programs.

"(b) It is the intent of the Legislature to enact legislation that will do all of the following:
"(1) Provide funds in the 2000-01 fiscal year to allow the three counties that currently conduct

programs to continue successful program expansions, based upon remaining unmet needs.
"(2) Permit, in addition to the initial demonstration counties, counties that have or can develop adult

system of care programs to have an opportunity to participate in these programs, based upon
unmet needs, successful existing programs, and each county's capacity to increase services."

2001 Legislation
For legislative findings and declarations relating to Stats.2001, c. 454 (A.B.334), see Historical and

Statutory Notes under Welfare and Institutions Code § 5806.

Research References

Code Of Regulations References

Client and service information system data, see 9 Cal. Code of Regs. § 3530.10.
Client/services reporting requirements, see 9 Cal. Code of Regs. § 3530.
Consumer perception semi-annual survey, see 9 Cal. Code of Regs. § 3530.40.
Full service partnership performance outcome data, see 9 Cal. Code of Regs.§ 3530.30.
Mental health services act, definitions,

Stakeholders, see 9 Cal. Code of Regs. § 3200.270.
Underserved, see 9 Cal. Code of Regs. § 3200.300.
Unserved, see 9 Cal. Code of Regs. § 3200.310.

Mental health services act, quarterly progress report, see 9 Cal. Code of Regs. § 3530.20.

Part 3.1. Human Resources, Education, And Training Programs

§ 5820. Intent of part; program to remedy shortage of qualified individuals to address severe mental
illnesses; county needs assessment; statewide need and five-year plans 

     •     Historical Notes     •     Notes of Decisions

(a) It is the intent of this part to establish a program with dedicated funding to remedy the shortage of qualified
individuals to provide services to address severe mental illnesses.

(b) Each county mental health program shall submit to the department a needs assessment identifying its
shortages in each professional and other occupational category in order to increase the supply of professional



staff and other staff that county mental health programs anticipate they will require in order to provide the
increase in services projected to serve additional individuals and families pursuant to Part 3(commencing with
Section 5800), Part 3.2 (commencing with Section 5830), Part 3.6 (commencing with Section 5840), and Part 4
(commencing with Section 5850) of this division.  For purposes of this part, employment in California's public
mental health system includes employment in private organizations providing publicly funded mental health
services.

(c) The department shall identify the total statewide needs for each professional and other occupational category
and develop a five- year education and training development plan.

(d) Development of the first five-year plan shall commence upon enactment of the initiative.  Subsequent plans
shall be adopted every five years.

(e) Each five-year plan shall be reviewed and approved by the California Mental Health Planning Council.

CREDIT(S)
(Added by Initiative Measure (Prop. 63, § 8, approved Nov. 2, 2004, eff. Jan. 1, 2005).)

Operative Effect

For provisions governing the effective date, implementation, construction and
severability of Initiative Measure (Prop. 63), see §§ 16 to 19 of that measure.

Historical Notes

Historical And Statutory Notes

1996 Legislation
Former § 5820, added by Stats.1988, c. 982, § 1, relating to pilot agency membership, was repealed by

Stats.1996, c. 153 (S.B.659), § 1.
2004 Legislation
For title, findings and declarations, purpose and intent, effective date, implementation, construction and

severability provisions relating to Initiative Measure (Prop. 63), see Historical and Statutory Notes
under Welfare and Institutions Code § 5840.

Notes Of Decisions

Funding for local mental health courts 1

1. Funding for local mental health courts

The Mental Health Services Act does not authorize the funding of the costs of customary court staff operating a
local mental health court, including the salaries of judges, commissioners, court clerks, deputy district
attorneys, and deputy public defenders, pursuant to a locally developed and approved county mental health
plan. Op.Atty.Gen 05-1007 (February 23, 2006), 2006 WL 451240.

§ 5821. California Mental Health Planning Council; education and training policy development and
oversight; staffing 

     •     Historical Notes

(a) The California Mental Health Planning Council shall advise the State Department of Mental Health on



education and training policy development and provide oversight for the department's education and training
plan development.

(b) The State Department of Mental Health shall work with the California Mental Health Planning Council so
that council staff is increased appropriately to fulfill its duties required by Sections 5820 and 5821.

CREDIT(S)
(Added by Initiative Measure (Prop. 63, § 8, approved Nov. 2, 2004, eff. Jan. 1, 2005).)

Operative Effect

For provisions governing the effective date, implementation, construction and
severability of Initiative Measure (Prop. 63), see §§ 16 to 19 of that measure.

Historical Notes

Historical And Statutory Notes

1996 Legislation
Former § 5821, added by Stats.1988, c. 982, § 1, related to pilot agency membership, was repealed by

Stats.1996, c. 153 (S.B.659), § 1.
2004 Legislation
For title, findings and declarations, purpose and intent, effective date, implementation, construction and

severability provisions relating to Initiative Measure (Prop. 63), see Historical and Statutory Notes
under Welfare and Institutions Code § 5840.

§ 5822. Five-year plans; occupational shortages; forgiveness and scholarship programs; stipend
program; regional partnership programs; recruitment of students 

     •     Historical Notes     •     Research References

The State Department of Mental Health shall include in the five-year plan:

(a) Expansion plans for the capacity of postsecondary education to meet the needs of identified mental health
occupational shortages.

(b) Expansion plans for the forgiveness and scholarship programs offered in return for a commitment to
employment in California's public mental health system and make loan forgiveness programs available to
current employees of the mental health system who want to obtain Associate of Arts, Bachelor of Arts, master's
degrees, or doctoral degrees.

(c) Creation of a stipend program modeled after the federal Title IV-E program for persons enrolled in academic
institutions who want to be employed in the mental health system.

(d) Establishment of regional partnerships among the mental health system and the educational system to
expand out reach to multicultural communities, increase the diversity of the mental health workforce, to reduce
the stigma associated with mental illness, and to promote the use of web-based technologies, and distance
learning techniques.

(e) Strategies to recruit high school students for mental health occupations, increasing the prevalence of mental
health occupations in high school career development programs such as health science academies, adult
schools, and regional occupation centers and programs, and increasing the number of human service academies.

(f) Curriculum to train and retrain staff to provide services in accordance with the provisions and principles of



Part 3 (commencing with Section 5800), Part 3.2 (commencing with Section 5830), Part 3.6 (commencing with
Section 5840), and Part 4 (commencing with Section 5850) of this division.

(g) Promotion of the employment of mental health consumers and family members in the mental health system.

(h) Promotion of the meaningful inclusion of mental health consumers and family members and incorporating
their viewpoint and experiences in the training and education programs in subdivisions (a)through (f).

(i) Promotion of the inclusion of cultural competency in the training and education programs in subdivisions (a)
through (f).

CREDIT(S)
(Added by Initiative Measure (Prop. 63, § 8, approved Nov. 2, 2004, eff. Jan. 1, 2005).)

Operative Effect

For provisions governing the effective date, implementation, construction and
severability of Initiative Measure (Prop. 63), see §§ 16 to 19 of that measure.

Historical Notes

Historical And Statutory Notes

1996 Legislation
Former § 5822, added by Stats.1988, c. 982, § 1, relating to service delivery, was repealed by

Stats.1996, c. 153 (S.B.659), § 1.
2004 Legislation
For title, findings and declarations, purpose and intent, effective date, implementation, construction and

severability provisions relating to Initiative Measure (Prop. 63), see Historical and Statutory Notes
under Welfare and Institutions Code § 5840.

Research References

Code Of Regulations References

Mental health services act, definitions, family driven, see 9 Cal. Code of Regs. § 3200.120.

Part 3.2. Innovative Programs

§ 5830. Development of innovative program plans; purposes; funding 

     •     Historical Notes     •     Research References     •     Notes of Decisions

County mental health programs shall develop plans for innovative programs to be funded pursuant to paragraph
(6) of subdivision (a) of Section 5892.

(a) The innovative programs shall have the following purposes:

(1) To increase access to underserved groups.

(2) To increase the quality of services, including better outcomes.



(3) To promote interagency collaboration.

(4) To increase access to services.

(b) County mental health programs shall receive funds for their innovation programs upon approval by the
Mental Health Services Oversight and Accountability Commission.

CREDIT(S)
(Added by Initiative Measure (Prop. 63, § 9, approved Nov. 2, 2004, eff. Jan. 1, 2005).)

Operative Effect

For provisions governing the effective date, implementation, construction and
severability of Initiative Measure (Prop. 63), see §§ 16 to 19 of that measure.

Historical Notes

Historical And Statutory Notes

1996 Legislation
Former § 5830, added by Stats.1988, c. 982, § 1, relating to contingency funding, was repealed by

Stats.1996, c. 153 (S.B.659), § 1.
2001 Legislation
Another § 5830, added by Stats.2000, c. 93 (A.B.2877), § 59, eff. July 7, 2000, relating to legislative

findings and declarations under Part 3.5, "Mental Health Respite Care Pilot Projects", became
inoperative on July 1, 2004 and was repealed by the terms of Welfare and Institutions Code § 5839
pursuant to Stats.2001, c. 171 (A.B.430), § 29.3, operative Jan. 1, 2005.

2004 Legislation
For title, findings and declarations, purpose and intent, effective date, implementation, construction and

severability provisions relating to Initiative Measure (Prop. 63), see Historical and Statutory Notes
under Welfare and Institutions Code § 5840.

Research References

Code Of Regulations References

Community services and supports component of the three-year program and expenditure plan, see 9
Cal. Code of Regs. § 3650.

Mental health services act, definitions,
Client driven, see 9 Cal. Code of Regs. § 3200.050.
Community collaboration, see 9 Cal. Code of Regs. § 3200.060.
Underserved, see 9 Cal. Code of Regs. § 3200.300.
Unserved, see 9 Cal. Code of Regs. § 3200.310.

The three-year program and expenditure plan, see 9 Cal. Code of Regs. § 3310.

Notes Of Decisions

Local mental health courts 1

1. Local mental health courts

The Mental Health Services Act does not authorize the funding of the costs of customary court staff operating a



local mental health court, including the salaries of judges, commissioners, court clerks, deputy district
attorneys, and deputy public defenders, pursuant to a locally developed and approved county mental health
plan. Op.Atty.Gen 05-1007 (February 23, 2006), 2006 WL 451240.

Part 3.6. Prevention And Early Intervention Programs

§ 5840. Program establishment; components; mental health services provided; preventive strategies;
future revision of program elements 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) The State Department of Mental Health shall establish a program designed to prevent mental illnesses from
becoming severe and disabling.  The program shall emphasize improving timely access to services for
underserved populations.

(b) The program shall include the following components:

(1) Outreach to families, employers, primary care health care providers, and others to recognize the early signs
of potentially severe and disabling mental illnesses.

(2) Access and linkage to medically necessary care provided by county mental health programs for children
with severe mental illness, as defined in Section 5600.3, and for adults and seniors with severe mental illness, as
defined in Section 5600.3, as early in the onset of these conditions as practicable.

(3) Reduction in stigma associated with either being diagnosed with a mental illness or seeking mental health
services.

(4) Reduction in discrimination against people with mental illness.

(c) The program shall include mental health services similar to those provided under other programs effective in
preventing mental illnesses from becoming severe, and shall also include components similar to programs that
have been successful in reducing the duration of untreated severe mental illnesses and assisting people in
quickly regaining productive lives.

(d) The program shall emphasize strategies to reduce the following negative outcomes that may result from
untreated mental illness:

(1) Suicide.

(2) Incarcerations.

(3) School failure or dropout.

(4) Unemployment.

(5) Prolonged suffering.

(6) Homelessness.

(7) Removal of children from their homes.

(e) In consultation with mental health stakeholders, the department shall revise the program elements in Section
5840 applicable to all county mental health programs in future years to reflect what is learned about the most
effective prevention and intervention programs for children, adults, and seniors.



CREDIT(S)
(Added by Initiative Measure (Prop. 63, § 4, approved Nov. 2, 2004, eff. Jan. 1, 2005).)

Historical Notes

Historical And Statutory Notes

1996 Legislation
Former § 5840, added by Stats.1988, c. 982, § 1, relating to appropriations, was repealed by Stats.1996,

c. 153 (S.B.659), § 1.
2004 Legislation
Sections 1 to 3 and 16 to 19 of Initiative Measure (Prop. 63), provide:
"SECTION 1. Title.
"This act shall be known and may be cited as the "Mental Health Services Act.'
"SEC. 2. Findings and Declarations.
"The people of the State of California hereby find and declare all of the following:
"(a) Mental illnesses are extremely common; they affect almost every family in California.  They

affect people from every background and occur at any age. In any year, between 5 percent and 7
percent of adult shave a serious mental illness as do a similar percentage of children — between
5 percent and 9 percent.  Therefore, more than two million children, adults and seniors in
California are affected by a potentially disabling mental illness every year.  People who become
disabled by mental illness deserve the same guarantee of care already extended to those who face
other kinds of disabilities.

"(b) Failure to provide timely treatment can destroy individuals and families.  No parent should have
to give up custody of a child and no adult or senior should have to become disabled or homeless
to get mental health services as too often happens now.  No individual or family should have to
suffer inadequate or insufficient treatment due to language or cultural barriers to care.  Lives can
be devastated and families can be financially ruined by the costs of care.  Yet, for too many
Californians with mental illness, the mental health services and supports they need remain
fragmented, disconnected and often inadequate, frustrating the opportunity for recovery.

"(c) Untreated mental illness is the leading cause of disability and suicide and imposes high costs on
state and local government.  Many people left untreated or with insufficient care see their mental
illness worsen.  Children left untreated often become unable to learn or participate in a normal
school environment.  Adults lose their ability to work and be independent; many become
homeless and are subject to frequent hospitalizations or jail.  State and county governments are
forced to pay billions of dollars each year in emergency medical care, long-term nursing home
care, unemployment, housing, and law enforcement, including juvenile justice, jail and prison
costs.

"(d) In a cost cutting move 30 years ago, California drastically cut back its services in state hospitals
for people with severe mental illness.  Thousands ended up on the streets homeless and incapable
of caring for themselves.  Today thousands of suffering people remain on our streets because
they are afflicted with untreated severe mental illness.  We can and should offer these people the
care they need to lead more productive lives.

"(e) With effective treatment and support, recovery from mental illness is feasible for most people.
The State of California has developed effective models of providing services to children, adults
and seniors with serious mental illness.  A recent innovative approach, begun under assembly
Bill 34 in 1999, was recognized in 2003 as a model program by the President's Commission on
Mental Health.  This program combines prevention services with a full range of integrated
services to treat the whole person, with the goal of self- sufficiency for those who may have
otherwise faced homelessness or dependence on the state for years to come.  Other innovations
address services to other underserved populations such as traumatized youth and isolated seniors.



These successful programs, including prevention, emphasize client-centered, family focused and
community-based services that are culturally and linguistically competent and are provided in an
integrated services system.

"(f) By expanding programs that have demonstrated their effectiveness, California can save lives and
money.  Early diagnosis and adequate treatment provided in an integrated service system is very
effective; and by preventing disability, it also saves money.  Cutting mental health services
wastes lives and costs more.  California can do a better job saving lives and saving money by
making a firm commitment to providing timely, adequate mental health services.

"(g) To provide an equitable way to fund these expanded services while protecting other vital state
services from being cut, very high-income individuals should pay an additional 1 percent of that
portion of their annual income that exceeds one million dollars ($1,000,000).  About one-tenth of
1 percent of Californians have incomes in excess of one million dollars ($1,000,000).  They have
an average pre-tax income of nearly five million dollars ($5,000,000).  The additional tax paid
pursuant to this represents only a small fraction of the amount of tax reduction they are realizing
through recent changes in the federal income tax law and only a small portion of what they save
on property taxes by living in California as compared to the property taxes they would be paying
on multi- million dollar homes in other states.

"SEC. 3. Purpose and Intent.
"The people of the State of California hereby declare their purpose and intent in enacting this act to

be as follows:
"(a) To define serious mental illness among children, adults and seniors as a condition deserving

priority attention, including prevention and early intervention services and medical and
supportive care.

"(b) To reduce the long-term adverse impact on individuals, families and state and local budgets
resulting from untreated serious mental illness.

"(c) To expand the kinds of successful, innovative service programs for children, adults and seniors
begun in California, including culturally and linguistically competent approaches for
underserved populations.  These programs have already demonstrated their effectiveness in
providing outreach and integrated services, including medically necessary psychiatric services,
and other services, to individuals most severely affected by or at risk of serious mental illness.

"(d) To provide state and local funds to adequately meet the needs of all children and adults who can
be identified and enrolled in programs under this measure.  State funds shall be available to
provide services that are not already covered by federally sponsored programs or by individuals'
or families' insurance programs.

"(e) To ensure that all funds are expended in the most cost effective manner and services are
provided in accordance with recommended best practices subject to local and state oversight to
ensure accountability to taxpayers and to the public."

"SEC. 16. The provisions of this act shall become effective January 1 of the year following passage
of the act, and its provisions shall be applied prospectively.

"The provisions of this act are written with the expectation that it will be enacted in November of
2004.  In the event that it is approved by the voters at an election other than one which occurs
during the 2004-05 fiscal year, the provisions of this act which refer to fiscal year 2005-06 shall
be deemed to refer to the first fiscal year which begins after the effective date of this act and the
provisions of this act which refer to other fiscal years shall refer to the year that is the same
number of years after the first fiscal year as that year is in relationship to 2005-06.

"SEC. 17. Notwithstanding any other provision of law to the contrary, the department shall begin
implementing the provisions of this act immediately upon its effective date and shall have the
authority to immediately make any necessary expenditures and to hire staff for that purpose.

"SEC. 18. This act shall be broadly construed to accomplish its purposes.  All of the provisions of
this act may be amended by a two-thirds vote of the Legislature so long as such amendments are
consistent with and further the intent of this act.  The Legislature may by majority vote add
provisions to clarify procedures and terms including the procedures for the collection of the tax



surcharge imposed by Section 12 of this act.
"SEC. 19. If any provision of this act is held to be unconstitutional or invalid for any reason, such

unconstitutionality or invalidity shall not affect the validity of any other provision."

Research References

Code Of Regulations References

Full service partnership service category, see 9 Cal. Code of Regs. § 3620.
Mental health services act, definitions,

Adult, see 9 Cal. Code of Regs. § 3200.010.
Bridge funding, see 9 Cal. Code of Regs. § 3200.020.
Children and youth, see 9 Cal. Code of Regs. § 3200.030.
Community program planning, see 9 Cal. Code of Regs. § 3200.040.
Community services and supports, see 9 Cal. Code of Regs. § 3200.050.
County, see 9 Cal. Code of Regs. § 3200.060.
Department, see 9 Cal. Code of Regs. § 3200.070.
Family driven, see 9 Cal. Code of Regs. § 3200.120.
Full service partnerships service category, see 9 Cal. Code of Regs. § 3200.080.
Full spectrum of community services, see 9 Cal. Code of Regs. § 3200.090.
General system development service category, see 9 Cal. Code of Regs. § 3200.100.
Individual services and supports plan, see 9 Cal. Code of Regs. § 3200.110.
Older adult, see 9 Cal. Code of Regs. § 3200.120.
Outreach and engagement service category, see 9 Cal. Code of Regs. § 3200.130.
Stakeholders, see 9 Cal. Code of Regs. § 3200.140.
Transition age youth, see 9 Cal. Code of Regs. § 3200.150.
Underserved, see 9 Cal. Code of Regs. § 3200.300.
Unserved, see 9 Cal. Code of Regs. §§ 3200.160, 3200.310.

Mental Health Services Act Housing Program Service Category, see 9 Cal. Code of Regs. §
3200.225.

Notes Of Decisions

Funding for local mental health courts 1

1. Funding for local mental health courts

The Mental Health Services Act does not authorize the funding of the costs of customary court staff operating a
local mental health court, including the salaries of judges, commissioners, court clerks, deputy district
attorneys, and deputy public defenders, pursuant to a locally developed and approved county mental health
plan. Op.Atty.Gen 05-1007 (February 23, 2006), 2006 WL 451240.

§ 5840.2. County mental health programs; contracts 

     •     Historical Notes

(a)  1The department shall contract for the provision of services pursuant to this part with each county mental
health program in the manner set forth in Section 5897.

CREDIT(S)
(Added by Initiative Measure (Prop. 63, § 4, approved Nov. 2, 2004, eff. Jan. 1, 2005).)



1No (b) in Initiative Measure.

Operative Effect

For provisions governing the effective date, implementation, construction and
severability of Initiative Measure (Prop. 63), see §§ 16 to 19 of that measure.

Historical Notes

Historical And Statutory Notes

2004 Legislation
For title, findings and declarations, purpose and intent, effective date, implementation, construction and

severability provisions relating to Initiative Measure (Prop. 63), see Historical and Statutory Notes
under Welfare and Institutions Code § 5840.

Part 3.7. Oversight And Accountability

§ 5845. Establishment of Mental Health Services Oversight and Accountability Commission; member
compensation; term; authority 

     •     Historical Notes

(a) The Mental Health Services Oversight and Accountability Commission is hereby established to oversee Part
3 (commencing with Section 5800), the Adult and Older Adult Mental Health System of Care Act; Part 3.1
(commencing with Section 5820), Human Resources, Education, and Training Programs; Part 3.2 (commencing
with Section 5830), Innovative Programs; Part 3.6 (commencing with Section 5840), Prevention and Early
Intervention Programs; and Part 4 (commencing with Section 5850), the Children's Mental Health Services Act.
The commission shall replace the advisory committee established pursuant to Section 5814.  The commission
shall consist of 16 voting members as follows:

(1) The Attorney General or his or her designee.

(2) The Superintendent of Public Instruction or his or her designee.

(3) The Chairperson of the Senate Health and Human Services Committee or another member of the Senate
selected by the President pro Tempore of the Senate.

(4) The Chairperson of the Assembly Health Committee or another member of the Assembly selected by the
Speaker of the Assembly.

(5) Two persons with a severe mental illness, a family member of an adult or senior with a severe mental
illness, a family member of a child who has or has had a severe mental illness, a physician specializing in
alcohol and drug treatment, a mental health professional, a county sheriff, a superintendent of a school district,
a representative of a labor organization, a representative of an employer with less than 500 employees and a
representative of an employer with more than 500 employees, and a representative of a health care services plan
or insurer, all appointed by the Governor.  In making appointments, the Governor shall seek individuals who
have had personal or family experience with mental illness.

(b) Members shall serve without compensation, but shall be reimbursed for all actual and necessary expenses
incurred in the performance of their duties.



(c) The term of each member shall be three years, to be staggered so that approximately one-third of the
appointments expire in each year.

(d) In carrying out its duties and responsibilities, the commission may do all of the following:

(1) Meet at least once each quarter at any time and location convenient to the public as it may deem appropriate.
All meetings of the commission shall be open to the public.

(2) Within the limit of funds allocated for these purposes, pursuant to the laws and regulations governing state
civil service, employ staff, including any clerical, legal, and technical assistance as may appear necessary.  The
commission shall administer its operations separate and apart from the State Department of Mental Health.

(3) Establish technical advisory committees such as a committee of consumers and family members.

(4) Employ all other appropriate strategies necessary or convenient to enable it to fully and adequately perform
its duties and exercise the powers expressly granted, notwithstanding any authority expressly granted to any
officer or employee of state government.

(5) Enter into contracts.

(6) Obtain data and information from the State Department of Mental Health, or other state or local entities that
receive Mental Health Services Act funds, for the commission to utilize in its oversight, review, and evaluation
capacity regarding projects and programs supported with Mental Health Services Act funds.

(7) Participate in the joint state-county decisionmaking process, as contained in Section 4061, for training,
technical assistance, and regulatory resources to meet the mission and goals of the state's mental health system.

(8) Develop strategies to overcome stigma and accomplish all other objectives of Part 3.2 (commencing with
Section 5830), 3.6 (commencing with Section 5840), and the other provisions of the act establishing this
commission.

(9) At any time, advise the Governor or the Legislature regarding actions the state may take to improve care and
services for people with mental illness.

(10) If the commission identifies a critical issue related to the performance of a county mental health program,
it may refer the issue to the State Department of Mental Health pursuant to Section 5655.

CREDIT(S)
(Added by Initiative Measure (Prop. 63, § 10, approved Nov. 2, 2004, eff. Jan. 1, 2005).  Amended by
Stats.2009-2010, 3rd Ex.Sess., c. 20 (A.B.5), § 3, eff. March 3, 2009.)

Historical Notes

Historical And Statutory Notes

2004 Legislation
For title, findings and declarations, purpose and intent, effective date, implementation, construction and

severability provisions relating to Initiative Measure (Prop. 63), see Historical and Statutory Notes
under Welfare and Institutions Code § 5840.

2009 Legislation
Sections 11, 13 and 14 of Stats.2009-2010, 3rd Ex.Sess., c. 20 (A.B.5), provide:
"SEC. 11. The Legislature hereby finds and declares that the statutory changes in this bill are

consistent with, and further the intent of, the Mental Health Services Act."
"SEC. 13. This act addresses the fiscal emergency declared by the Governor by proclamation on

December 19, 2008, pursuant to subdivision (f) of Section 10 of Article IV of the California
Constitution.



"SEC. 14. This act is an urgency statute necessary for the immediate preservation of the public
peace, health, or safety within the meaning of Article IV of the Constitution and shall go into
immediate effect.  The facts constituting the necessity are:

"In order to address the current state fiscal crisis at the earliest possible time, it is necessary that this
act go into immediate effect."

§ 5846. Annual review and approval of county mental health program expenditures; time for placement
on meeting agenda; issuance of guidelines for expenditures; technical assistance; considerations 

     •     Historical Notes     •     Research References

(a) The commission shall annually review and approve each county mental health program for expenditures
pursuant to Part 3.2 (commencing with Section 5830), for innovative programs and Part 3.6 (commencing with
Section 5840), for prevention and early intervention.

(b) The commission shall place a county expenditure plan for consideration on a meeting agenda no later than
60 days after receipt.

(c) The commission shall issue guidelines for expenditures pursuant to Part 3.2 (commencing with Section
5830), for innovative programs, and Part 3. 6 (commencing with Section 5840), for prevention and early
intervention, no later than 180 days before the fiscal year for which the funds will apply.

(d) The department may provide technical assistance to any county mental health plan as needed to address
concerns or recommendations of the commission or when local programs could benefit from technical
assistance for improvement of their plans submitted pursuant to Section 5847.

(e) The commission shall ensure that the perspective and participation of members and others suffering from
severe mental illness and their family members is a significant factor in all of its decisions and
recommendations.

CREDIT(S)
(Added by Initiative Measure (Prop. 63, § 10, approved Nov. 2, 2004, eff. Jan. 1, 2005).  Amended by
Stats.2009-2010, 3rd Ex.Sess., c. 20 (A.B.5), § 4, eff. March 3, 2009.)

Historical Notes

Historical And Statutory Notes

2004 Legislation
For title, findings and declarations, purpose and intent, effective date, implementation, construction and

severability provisions relating to Initiative Measure (Prop. 63), see Historical and Statutory Notes
under Welfare and Institutions Code § 5840.

2009 Legislation
For legislative findings and declarations, fiscal emergency, and urgency effective provisions relating to

Stats.2009-2010, 3rd Ex.Sess., c. 20 (A.B.5), see Historical and Statutory Notes under Welfare and
Institutions Code § 5845.

Research References

Code Of Regulations References

The three-year program and expenditure plan, see 9 Cal. Code of Regs. § 3310.



§ 5847. Integrated Plans for Prevention, Innovation and System of Care Services 1 
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(a) It is the intent of the Legislature to streamline the approval processes of the State Department of Mental
Health and the Mental Health Services Oversight and Accountability Commission of programs developed
pursuant to Sections 5891 and 5892.

(b) Each county mental health program shall prepare and submit a three-year plan which shall be updated at
least annually and approved by the department after review and comment by the Mental Health Services
Oversight and Accountability Commission.  The plan and update shall include all of the following:

(1) A program for prevention and early intervention in accordance with Part 3.6 (commencing with Section
5840).

(2) A program for services to children in accordance with Part 4 (commencing with Section 5850), to include a
program pursuant to Chapter 4 (commencing with Section 18250) of Part 6 of Division 9 or provide substantial
evidence that it is not feasible to establish a wraparound program in that county.

(3) A program for services to adults and seniors in accordance with Part 3 (commencing with Section 5800).

(4) A program for innovations in accordance with Part 3.2 (commencing with Section 5830).

(5) A program for technological needs and capital facilities needed to provide services pursuant to Part 3
(commencing with Section 5800), Part 3.6 (commencing with Section 5840), and Part 4 (commencing with
Section 5850).  All plans for proposed facilities with restrictive settings shall demonstrate that the needs of the
people to be served cannot be met in a less restrictive or more integrated setting.

(6) Identification of shortages in personnel to provide services pursuant to the above programs and the
additional assistance needed from the education and training programs established pursuant to Part 3.1
(commencing with Section 5820).

(7) Establishment and maintenance of a prudent reserve to ensure the county program will continue to be able to
serve children, adults and seniors that it is currently serving pursuant to Part 3 (commencing with Section
5800), the Adult and Older Adult Mental Health System of Care Act, Part 3.6 (commencing with Section 5840),
Prevention and Early Intervention Programs, and Part 4 (commencing with Section 5850), the Children's Mental
Health Services Act, during years in which revenues for the Mental Health Services Fund are below recent
averages adjusted by changes in the state population and the California Consumer Price Index.

(c) The State Department of Mental Health shall not issue guidelines for the Integrated Plans for Prevention,
Innovation and System of Care Services before January 1, 2012.

(d) The department's review and approval of the programs specified in paragraphs (1) and (4) of subdivision (b)
shall be limited to ensuring the consistency of such programs with the other portions of the plan and providing
review and comment to the Mental Health Services Oversight and Accountability Commission.

(e) The programs established pursuant to paragraphs (2) and (3) of subdivision (b) shall include services to
address the needs of transition age youth ages 16 to 25.

(f) Each year the State Department of Mental Health, in consultation with the California Mental Health
Directors Association, the Mental Health Services Oversight and Accountability Commission, and the Mental
Health Planning Council, shall inform counties of the amounts of funds available for services to children
pursuant to Part 4 (commencing with Section 5850), and to adults and seniors pursuant to Part 3 (commencing
with Section 5800).  Each county mental health program shall prepare expenditure plans pursuant to Part 3
(commencing with Section 5800), and Part 4 (commencing with Section 5850), and updates to the plans



developed pursuant to this section.  Each expenditure update shall indicate the number of children, adults and
seniors to be served pursuant to Part 3 (commencing with Section 5800), and Part 4 (commencing with Section
5850), and the cost per person.  The expenditure update shall include utilization of unspent funds allocated in
the previous year and the proposed expenditure for the same purpose.

(g)(1) The department shall evaluate each proposed expenditure plan and determine the extent to which each
county has the capacity to serve the proposed number of children, adults and seniors pursuant to Part 3
(commencing with Section 5800), and Part 4 (commencing with Section 5850); the extent to which there is an
unmet need to serve that number of children, adults and seniors; and determine the amount of available funds;
and provide each county with an allocation from the funds available.  The department shall give greater weight
for a county or a population which has been significantly underserved for several years.  The department shall
approve, deny, or request information on a county expenditure plan or update no later than 60 days upon
receipt.

(2) The department shall only evaluate those programs in a county expenditure plan or update that have not
previously been approved or that have previously identified problems which have been conveyed to the county.
The department shall distribute the funds for renewal of the previously approved programs contained in the
county expenditure plan or update prior to approval of the county expenditure plan or update.

(h) A county mental health program shall include an allocation of funds from a reserve established pursuant to
paragraph (6) of subdivision (b) for services pursuant to paragraphs (2) and (3) of subdivision (b) in years in
which the allocation of funds for services pursuant to subdivision (e) are not adequate to continue to serve the
same number of individuals as the county had been serving in the previous fiscal year.

CREDIT(S)
(Added by Initiative Measure (Prop. 63, § 10, approved Nov. 2, 2004, eff. Jan. 1, 2005).  Amended by
Stats.2009-2010, 3rd Ex.Sess., c. 20 (A.B.5), § 5, eff. March 3, 2009.)
1Section caption supplied by Prop. 63.

Historical Notes

Historical And Statutory Notes

2004 Legislation
For title, findings and declarations, purpose and intent, effective date, implementation, construction and

severability provisions relating to Initiative Measure (Prop. 63), see Historical and Statutory Notes
under Welfare and Institutions Code § 5840.

2009 Legislation
For legislative findings and declarations, fiscal emergency, and urgency effective provisions relating to

Stats.2009-2010, 3rd Ex.Sess., c. 20 (A.B.5), see Historical and Statutory Notes under Welfare and
Institutions Code § 5845.

Research References

Cross References

Adult and older adult mental health, services, funding, and distribution of funds, see Welfare and
Institutions Code § 5813.5.

Code Of Regulations References

Community services and supports, outreach and engagement, see 9 Cal. Code of Regs. § 3640.
Community services and supports, see 9 Cal. Code of Regs. § 3200.080.



Community services and supports component of the three-year program and expenditure plan, see 9
Cal. Code of Regs. § 3650.

Community services and supports service categories, see 9 Cal. Code of Regs.§ 3615.
Full service partnership service category, see 9 Cal. Code of Regs. § 3620.
Information technology project status report, see 9 Cal. Code of Regs. § 3540.
Local mental health services fund cash flow statement, see 9 Cal. Code of Regs. § 3520.
Mental health services act, definitions,

Full service partnership service category, see 9 Cal. Code of Regs. § 3200.140.
General system development service category, see 9 Cal. Code of Regs. § 3200.170.
Transition age youth, see 9 Cal. Code of Regs. § 3200.280.

The three-year program and expenditure plan, see 9 Cal. Code of Regs. § 3310.

Law Review And Journal Commentaries

Initiative funding through targeted taxes: Proposition 63, mental health, and the crossroads of direct
democracy.  Andrew M. Holmes, 59 Hastings L.J. 195 (2007).

Notes Of Decisions

Funding for local mental health courts 1

1. Funding for local mental health courts

The Mental Health Services Act does not authorize the funding of the costs of customary court staff operating a
local mental health court, including the salaries of judges, commissioners, court clerks, deputy district
attorneys, and deputy public defenders, pursuant to a locally developed and approved county mental health
plan. Op.Atty.Gen 05-1007 (February 23, 2006), 2006 WL 451240.

§ 5847. Integrated Plans for Prevention, Innovation and System of Care Services 1 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) It is the intent of the Legislature to streamline the approval processes of the State Department of Mental
Health and the Mental Health Services Oversight and Accountability Commission of programs developed
pursuant to Sections 5891 and 5892.

(b) Each county mental health program shall prepare and submit a three-year plan which shall be updated at
least annually and approved by the department after review and comment by the Mental Health Services
Oversight and Accountability Commission.  The plan and update shall include all of the following:

(1) A program for prevention and early intervention in accordance with Part 3.6 (commencing with Section
5840).

(2) A program for services to children in accordance with Part 4 (commencing with Section 5850), to include a
program pursuant to Chapter 4 (commencing with Section 18250) of Part 6 of Division 9 or provide substantial
evidence that it is not feasible to establish a wraparound program in that county.

(3) A program for services to adults and seniors in accordance with Part 3 (commencing with Section 5800).

(4) A program for innovations in accordance with Part 3.2 (commencing with Section 5830).

(5) A program for technological needs and capital facilities needed to provide services pursuant to Part 3
(commencing with Section 5800), Part 3.6 (commencing with Section 5840), and Part 4 (commencing with
Section 5850).  All plans for proposed facilities with restrictive settings shall demonstrate that the needs of the



people to be served cannot be met in a less restrictive or more integrated setting.

(6) Identification of shortages in personnel to provide services pursuant to the above programs and the
additional assistance needed from the education and training programs established pursuant to Part 3.1
(commencing with Section 5820).

(7) Establishment and maintenance of a prudent reserve to ensure the county program will continue to be able to
serve children, adults, and seniors that it is currently serving pursuant to Part 3 (commencing with Section
5800), the Adult and Older Adult Mental Health System of Care Act, Part 3.6 (commencing with Section 5840),
Prevention and Early Intervention Programs, and Part 4 (commencing with Section 5850), the Children's Mental
Health Services Act, during years in which revenues for the Mental Health Services Fund are below recent
averages adjusted by changes in the state population and the California Consumer Price Index.

(c) The State Department of Mental Health shall not issue guidelines for the Integrated Plans for Prevention,
Innovation, and System of Care Services before January 1, 2012.

(d) The department's review and approval of the programs specified in paragraphs (1) and (4) of subdivision (b)
shall be limited to ensuring the consistency of these programs with the other portions of the plan and providing
review and comment to the Mental Health Services Oversight and Accountability Commission.  As part of its
review, the department shall inform the Department of Veterans Affairs of county plans that have outreach
programs specifically for veterans or that provide services specifically for veterans.

(e) The programs established pursuant to paragraphs (2) and (3) of subdivision (b) shall include services to
address the needs of transition age youth ages 16 to 25.

(f) Each year the State Department of Mental Health, in consultation with the California Mental Health
Directors Association, the Mental Health Services Oversight and Accountability Commission, and the Mental
Health Planning Council, shall inform counties of the amounts of funds available for services to children
pursuant to Part 4 (commencing with Section 5850), and to adults and seniors pursuant to Part 3 (commencing
with Section 5800).  Each county mental health program shall prepare expenditure plans pursuant to Part 3
(commencing with Section 5800), and Part 4 (commencing with Section 5850), and updates to the plans
developed pursuant to this section.  Each expenditure update shall indicate the number of children, adults, and
seniors to be served pursuant to Part 3 (commencing with Section 5800), and Part 4 (commencing with Section
5850), and the cost per person.  The expenditure update shall include utilization of unspent funds allocated in
the previous year and the proposed expenditure for the same purpose.

(g)(1) The department shall evaluate each proposed expenditure plan and determine the extent to which each
county has the capacity to serve the proposed number of children, adults, and seniors pursuant to Part 3
(commencing with Section 5800), and Part 4 (commencing with Section 5850); the extent to which there is an
unmet need to serve that number of children, adults, and seniors; and determine the amount of available funds;
and provide each county with an allocation from the funds available.  The department shall give greater weight
for a county or a population which has been significantly underserved for several years.  The department shall
approve, deny, or request information on a county expenditure plan or update no later than 60 days upon
receipt.

(2) The department shall only evaluate those programs in a county expenditure plan or update that have not
previously been approved or that have previously identified problems which have been conveyed to the county.
The department shall distribute the funds for renewal of the previously approved programs contained in the
county expenditure plan or update prior to approval of the county expenditure plan or update.

(h) A county mental health program shall include an allocation of funds from a reserve established pursuant to
paragraph (6) of subdivision (b) for services pursuant to paragraphs (2) and (3) of subdivision (b) in years in
which the allocation of funds for services pursuant to subdivision (e) are not adequate to continue to serve the
same number of individuals as the county had been serving in the previous fiscal year.

CREDIT(S)



(Added by Initiative Measure (Prop. 63, § 10, approved Nov. 2, 2004, eff. Jan. 1, 2005).  Amended by
Stats.2009-2010, 3rd Ex.Sess., c. 20 (A.B.5), § 5, eff. March 3, 2009; Stats.2009, c. 546 (A.B.1571), § 1.)
1Section caption supplied by Prop. 63.

Historical Notes

Historical And Statutory Notes

2004 Legislation
For title, findings and declarations, purpose and intent, effective date, implementation, construction and

severability provisions relating to Initiative Measure (Prop. 63), see Historical and Statutory Notes
under Welfare and Institutions Code § 5840.

2009 Legislation
For legislative findings and declarations, fiscal emergency, and urgency effective provisions relating to

Stats.2009-2010, 3rd Ex.Sess., c. 20 (A.B.5), see Historical and Statutory Notes under Welfare and
Institutions Code § 5845.

Research References

Cross References

Adult and older adult mental health, services, funding, and distribution of funds, see Welfare and
Institutions Code § 5813.5.

Code Of Regulations References

Community services and supports, outreach and engagement, see 9 Cal. Code of Regs. § 3640.
Community services and supports, see 9 Cal. Code of Regs. § 3200.080.
Community services and supports component of the three-year program and expenditure plan, see 9

Cal. Code of Regs. § 3650.
Community services and supports service categories, see 9 Cal. Code of Regs.§ 3615.
Full service partnership service category, see 9 Cal. Code of Regs. § 3620.
Information technology project status report, see 9 Cal. Code of Regs. § 3540.
Local mental health services fund cash flow statement, see 9 Cal. Code of Regs. § 3520.
Mental health services act, definitions,

Full service partnership service category, see 9 Cal. Code of Regs. § 3200.140.
General system development service category, see 9 Cal. Code of Regs. § 3200.170.
Transition age youth, see 9 Cal. Code of Regs. § 3200.280.

The three-year program and expenditure plan, see 9 Cal. Code of Regs. § 3310.

Law Review And Journal Commentaries

Initiative funding through targeted taxes: Proposition 63, mental health, and the crossroads of direct
democracy.  Andrew M. Holmes, 59 Hastings L.J. 195 (2007).

Notes Of Decisions

Funding for local mental health courts 1

1. Funding for local mental health courts

The Mental Health Services Act does not authorize the funding of the costs of customary court staff operating a



local mental health court, including the salaries of judges, commissioners, court clerks, deputy district
attorneys, and deputy public defenders, pursuant to a locally developed and approved county mental health
plan. Op.Atty.Gen 05-1007 (February 23, 2006), 2006 WL 451240.

§ 5848. Development of prevention and early intervention plans with local stakeholders; public hearing
on draft plan; content requirements; review of performance 

     •     Historical Notes     •     Research References

(a) Each plan and update shall be developed with local stakeholders including adults and seniors with severe
mental illness, families of children, adults and seniors with severe mental illness, providers of services, law
enforcement agencies, education, sociaL services agencies and other important interests.  A draft plan and
update shall be prepared and circulated for review and comment for at least 30 days to representatives of
stakeholder interests and any interested party who has requested a copy of such plans.

(b) The mental health board established pursuant to Section 5604 shall conduct a public hearing on the draft
plan and annual updates at the close of the 30-day comment period required by subdivision (a).  Each adopted
plan and update shall include any substantive written recommendations for revisions.  The adopted plan or
update shall summarize and analyze the recommended revisions.  The mental health board shall review the
adopted plan or update and make recommendations to the county mental health department for revisions.

(c) The department shall establish requirements for the content of the plans.  The plans shall include reports on
the achievement of performance outcomes for services pursuant to Part 3 (commencing with Section 5800), Part
3.6 (commencing with Section 5840), and Part 4 (commencing with Section 5850) of this division funded by
the Mental Health Services Fund and established by the department.

(d) Mental health services provided pursuant to Part 3 (commencing with Section 5800), and Part 4
(commencing with Section 5850) of this division, shall be included in the review of program performance by
the California Mental Health Planning Council required by paragraph (2) of subdivision (c) of Section 5772 and
in the local mental health board's review and comment on the performance outcome data required by paragraph
(7) of subdivision (a) of Section 5604.2.

CREDIT(S)
(Added by Initiative Measure (Prop. 63, § 10, approved Nov. 2, 2004, eff. Jan. 1, 2005).)

Operative Effect

For provisions governing the effective date, implementation, construction and
severability of Initiative Measure (Prop. 63), see §§ 16 to 19 of that measure.

Historical Notes

Historical And Statutory Notes

2004 Legislation
For title, findings and declarations, purpose and intent, effective date, implementation, construction and

severability provisions relating to Initiative Measure (Prop. 63), see Historical and Statutory Notes
under Welfare and Institutions Code § 5840.

2008 Legislation
Amendment of this section by Initiative Measure (Prop. 5, § 51.1) was rejected at the Nov. 4, 2008

election.



Research References

Code Of Regulations References

Community services and supports component of the three-year program and expenditure plan, see 9
Cal. Code of Regs. § 3650.

Community services and supports service categories, see 9 Cal. Code of Regs.§ 3615.
Information technology project status report, see 9 Cal. Code of Regs. § 3540.
Mental health services act, definitions,

Stakeholders, see 9 Cal. Code of Regs. § 3200.270.
Underserved, see 9 Cal. Code of Regs. § 3200.300.

Mental health services act, local review process, see 9 Cal. Code of Regs. § 3315.
The three-year program and expenditure plan, see 9 Cal. Code of Regs. § 3310.

§ 5848. Development of prevention and early intervention plans with local stakeholders; public hearing
on draft plan; content requirements; review of performance 

     •     Historical Notes     •     Research References

(a) Each plan and update shall be developed with local stakeholders, including adults and seniors with severe
mental illness, families of children, adults, and seniors with severe mental illness, providers of services, law
enforcement agencies, education, social services agencies, veterans, representatives from veterans
organizations, and other important interests.  A draft plan and update shall be prepared and circulated for review
and comment for at least 30 days to representatives of stakeholder interests and any interested party who has
requested a copy of the draft plans.

(b) The mental health board established pursuant to Section 5604 shall conduct a public hearing on the draft
plan and annual updates at the close of the 30-day comment period required by subdivision (a).  Each adopted
plan and update shall include any substantive written recommendations for revisions.  The adopted plan or
update shall summarize and analyze the recommended revisions.  The mental health board shall review the
adopted plan or update and make recommendations to the county mental health department for revisions.

(c) The department shall establish requirements for the content of the plans.  The plans shall include reports on
the achievement of performance outcomes for services pursuant to Part 3 (commencing with Section 5800), Part
3.6 (commencing with Section 5840), and Part 4 (commencing with Section 5850) funded by the Mental Health
Services Fund and established by the department.

(d) Mental health services provided pursuant to Part 3 (commencing with Section 5800), and Part 4
(commencing with Section 5850), shall be included in the review of program performance by the California
Mental Health Planning Council required by paragraph (2) of subdivision (c) of Section 5772 and in the local
mental health board's review and comment on the performance outcome data required by paragraph (7) of
subdivision (a) of Section 5604.2.

CREDIT(S)
(Added by Initiative Measure (Prop. 63, § 10, approved Nov. 2, 2004, eff. Jan. 1, 2005).  Amended by
Stats.2009, c. 546 (A.B.1571), § 2.)

Historical Notes

Historical And Statutory Notes



2004 Legislation
For title, findings and declarations, purpose and intent, effective date, implementation, construction and

severability provisions relating to Initiative Measure (Prop. 63), see Historical and Statutory Notes
under Welfare and Institutions Code § 5840.

2008 Legislation
Amendment of this section by Initiative Measure (Prop. 5, § 51.1) was rejected at the Nov. 4, 2008

election.

Research References

Code Of Regulations References

Community services and supports component of the three-year program and expenditure plan, see 9
Cal. Code of Regs. § 3650.

Community services and supports service categories, see 9 Cal. Code of Regs.§ 3615.
Information technology project status report, see 9 Cal. Code of Regs. § 3540.
Mental health services act, definitions,

Stakeholders, see 9 Cal. Code of Regs. § 3200.270.
Underserved, see 9 Cal. Code of Regs. § 3200.300.

Mental health services act, local review process, see 9 Cal. Code of Regs. § 3315.
The three-year program and expenditure plan, see 9 Cal. Code of Regs. § 3310.

Part 4. The Children's Mental Health Services Act

Chapter 1. Interagency System Of Care

Article 1. Legislative Findings And Intent

§ 5850. Short title 

     •     Historical Notes     •     Research References

This part shall be known and may be cited as the Children's Mental Health Services Act.

CREDIT(S)
(Added by Stats.1992, c. 1229 (A.B.3015), § 2.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5850, added by Stats.1991, c. 89 (A.B.1288), § 197, providing the short title, was repealed by

Stats.1992, c. 1229 (A.B.3015), § 1.  See Welfare and Institutions Code this section.
Derivation: Former § 5850, added by Stats.1991, c. 89 (A.B.1288), § 197.



Research References

Code Of Regulations References

Mental health services act, definitions, full service partnership, see 9 Cal. Code of Regs. § 3200.130.

§ 5851. Legislative findings, declarations and intent 

     •     Historical Notes     •     Research References

(a) The Legislature finds and declares that there is no comprehensive county interagency system throughout
California for the delivery of mental health services to seriously emotionally and behaviorally disturbed
children and their families.  Specific problems to be addressed include the following:

(1) The population of children which should receive highest priority for services has not been defined.

(2) Clear and objective client outcome goals for children receiving services have not been specified.

(3) Although seriously emotionally and behaviorally disturbed children usually have multiple disabilities, the
many different state and county agencies, particularly education, social services, juvenile justice, health, and
mental health agencies, with shared responsibility for these individuals, do not always collaborate to develop
and deliver integrated and cost-effective programs.

(4) A range of community-based treatment, case management, and interagency system components required by
children with serious emotional disturbances has not been identified and implemented.

(5) Service delivery standards that ensure culturally competent care in the most appropriate, least restrictive
environment have not been specified and required.

(6) The mental health system lacks accountability and methods to measure progress towards client outcome
goals and cost-effectiveness.  There are also no requirements for other state and county agencies to collect or
share relevant data necessary for the mental health system to conduct this evaluation.

(b) The Legislature further finds and declares that the model developed in Ventura County beginning in the
1984-85 fiscal year through the implementation of Chapter 1474 of the Statutes of 1984 and expanded to the
Counties of Santa Cruz, San Mateo, and Riverside in the 1989-90 fiscal year pursuant to Chapter 1361 of the
Statutes of 1987, provides a comprehensive, interagency system of care for seriously emotionally and
behaviorally disturbed children and their families and has successfully met the performance outcomes required
by the Legislature.  The Legislature finds that this accountability for outcome is a defining characteristic of a
system of care as developed under this part.  It finds that the system established in these four counties can be
expanded statewide to provide greater benefit to children with serious emotional and behavioral disturbances at
a lower cost to the taxpayers.  It finds further that substantial savings to the state and these four counties accrue
annually, as documented by the independent evaluator provided under this part.  Of the amount continuing to be
saved by the state in its share of out-of-home placement costs and special education costs for those counties and
others currently funded by this part, a portion is hereby reinvested to expand and maintain statewide the system
of care for children with serious emotional and behavioral disturbances.

(c) Therefore, using the Ventura County model guidelines, it is the intent of the Legislature to accomplish the
following:

(1) To phase in the system of care for children with serious emotional and behavioral problems developed under
this part to all counties within the state.

(2) To require that 100 percent of the new funds appropriated under this part be dedicated to the targeted



population as defined in Sections 5856 and 5856.2.  To this end, it is the intent of the Legislature that families
of eligible children be involved in county program planning and design and, in all cases, be involved in the
development of individual child treatment plans.

(3) To expand interagency collaboration and shared responsibility for seriously emotionally and behaviorally
disturbed children in order to do the following:

(A) Enable children to remain at home with their families whenever possible.

(B) Enable children placed in foster care for their protection to remain with a foster family in their community
as long as separation from their natural family is determined necessary by the juvenile court.

(C) Enable special education pupils to attend public school and make academic progress.

(D) Enable juvenile offenders to decrease delinquent behavior.

(E) Enable children requiring out-of-home placement in licensed residential group homes or psychiatric
hospitals to receive that care in as close proximity as possible to the child's usual residence.

(F) Separately identify and categorize funding for these services.

(4) To increase accountability by expanding the number of counties with a performance contract that requires
measures of client outcome and cost avoidance.

(d) It is the intent of the Legislature that the outcomes prescribed by this section shall be achieved regardless of
the cultural or ethnic origin of the seriously emotionally and behaviorally disturbed children and their families.

CREDIT(S)
(Added by Stats.1992, c. 1229 (A.B.3015), § 2.  Amended by Stats.1996, c. 1167 (S.B.1667), § 1, eff. Sept. 30,
1996; Stats.2000, c. 520 (S.B.1452), § 1.)

Historical Notes

Historical And Statutory Notes

2000 Legislation
Section 15 of Stats.2000, c. 520 (S.B.1452), provides:
"This act shall be known, and may be cited, as the Cathie Wright Children's Mental Health Services

Act."
1998 Main Volume
Former § 5851, added by Stats.1991, c. 89 (A.B.1288), § 197, eff. June 30, 1991, amended by

Stats.1991, c. 611 (A.B.1491), § 71, eff. Oct. 7, 1991, relating to legislative intent of the Children's
Mental Health Services Act, was repealed by Stats.1992, c. 1229 (A.B.3015), § 1.  See this section.

Derivation: Former § 5851, added by Stats.1991, c. 89 (A.B.1288), § 197, amended by Stats.1991. c.
611, (A.B.1491), § 71.

Research References

Code Of Regulations References

Full spectrum of community services, see 9 Cal. Code of Regs. § 3200.150.

§ 5851.5. System of care county 



For the purposes of this part, a "system of care county" means a county which has been approved by the State
Department of Mental Health as having the capability to provide child- and family-centered services in a
collaborative manner, resulting in quantitative outcome measures.

CREDIT(S)
(Added by Stats.1992, c. 1229 (A.B.3015), § 2.)

1998 Main Volume

Article 2. County Systems Of Care And Their Mission

§ 5852. Interagency system of care; establishment 

     •     Historical Notes     •     Research References

There is hereby established an interagency system of care for children with serious emotional and behavioral
disturbances that provides comprehensive, coordinated care based on the demonstration project under former
Chapter 7 (commencing with Section 5575), as added by Chapter 160 of the Statutes of 1987, and the 1983
State Department of Mental Health planning model for children's services.  Each participating county shall
adapt the model to local needs and priorities.

CREDIT(S)
(Added by Stats.1992, c. 1229 (A.B.3015), § 2.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5852, added by Stats.1991, c. 89 (A.B.1288), § 197, establishing a comprehensive mental

health services system, was repealed by Stats.1992, c. 1229 (A.B.3015), § 1.  See this section.
Derivation: Former § 5852 added by Stats.1991, c. 89 (A.B.1288), § 197.

Research References

Code Of Regulations References

Mental health services act, definitions, fully served, see 9 Cal. Code of Regs. § 3200.160.

§ 5852.5. Counties awarded funds; review; estimated cost avoidance 

The department shall review those counties that have been awarded funds to implement a comprehensive
system for the delivery of mental health services to children with serious emotional disturbance and to their
families or foster families to determine compliance with either of the following:

(a) The total estimated cost avoidance in all of the following categories shall equal or exceed the applications
for funding award moneys:

(1) Group home costs paid by Aid to Families with Dependent Children-Foster Care (AFDC-FC) program.

(2) Children and adolescent state hospital and acute inpatient programs.



(3) Nonpublic school residential placement costs.

(4) Juvenile justice reincarcerations.

(5) Other short- and long-term savings in public funds resulting from the applications for funding award
moneys.

(b) If the department determines that the total cost avoidance listed in subdivision (a) does not equal or exceed
applications for funding award amounts, the department shall determine that the county that has been awarded
funding shall achieve substantial compliance with all of the following goals:

(1) Total cost avoidance in the categories listed in subdivision (a) to exceed 50 percent of the applications for
funding award moneys.

(2) A 20-percent reduction in out-of-county ordered placements of juvenile justice wards and social service
dependents.

(3) A statistically significant reduction in the rate of recidivism by juvenile offenders.

(4) A 25-percent reduction in the rate of state hospitalization of minors from placements of special education
pupils.

(5) A 10-percent reduction in out-of-county nonpublic school residential placements of special education
pupils.

(6) Allow at least 50 percent of children at risk of imminent placement served by the intensive in-home crisis
treatment programs, which are wholly or partially funded by applications for funding award moneys, to remain
at home at least six months.

(7) Statistically significant improvement in school attendance and academic performance of seriously
emotionally disturbed special education pupils treated in day treatment programs which are wholly or partially
funded by applications for funding award moneys.

(8) Statistically significant increases in services provided in nonclinic settings among agencies.

(9) Increase in ethnic minority and gender access to services proportionate to the percentage of these groups in
the county's school-age population.

CREDIT(S)
(Added by Stats.1992, c. 1374 (A.B.14), § 49, eff. Oct. 28, 1992.  Amended by Stats.2000, c. 520 (S.B.1452), §
2.)

§ 5853. County participation 

     •     Historical Notes

County participation under this part shall be voluntary.

CREDIT(S)
(Added by Stats.1992, c. 1229 (A.B.3015), § 2.)

Historical Notes
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1998 Main Volume
Former § 5853, added by Stats.1991, c. 89 (A.B.1288), § 197, relating to voluntary participation by



counties, was repealed by Stats.1992, c. 1229 (A.B.3015), § 1.  See this section.
Derivation: Former § 5853, added by Stats.1991, c. 89 (A.B.1288), § 197.

§ 5854. Contracts with counties with approved programs 

     •     Historical Notes

The State Department of Mental Health may contract with counties whose programs have been approved by the
department and selected pursuant to Article 4 (commencing with Section 5857).  A county may request to
participate under this part each year according to the terms set forth in Section 5705 for the purpose of
establishing a three-year program proposal for developing and implementing a children's comprehensive mental
health services system.  The contract shall be negotiated on a yearly basis, based on the scope of work plan for
each implementation phase.

CREDIT(S)
(Added by Stats.1992, c. 1229 (A.B.3015), § 2.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5854, added by Stats.1991, c. 89 (A.B.1288), § 197, relating to contracts with counties with

approved programs, was repealed by Stats.1992, c. 1229 (A.B.3015), § 1.  See this section.
Derivation: Former § 5854, added by Stats.1991, c. 89 (A.B.1228), § 197.

§ 5855. Development of comprehensive, interagency systems of care; essential values 

     •     Historical Notes

The department shall adopt as part of its overall mission the development of community-based, comprehensive,
interagency systems of care that target seriously emotionally and behaviorally disturbed children separated from
their families or at risk of separation from their families, as defined in Section 5856.  These comprehensive,
interagency systems of care shall seek to provide the highest benefit to children, their families, and the
community at the lowest cost to the public sector.  Essential values shall be as follows:

(a) Family preservation.  Children shall be maintained in their homes with their families whenever possible.

(b) Least restrictive setting.  Children shall be placed in the least restrictive and least costly setting appropriate
to their needs when out-of-home placement is necessary.

(c) Natural setting.  Children benefit most from mental health services in their natural environments, where they
live and learn, such as home, school, foster home, or a juvenile detention center.

(d) Interagency collaboration and a coordinated service delivery system.  The primary child-serving agencies,
such as social services, probation, education, health, and mental health agencies, shall collaborate at the policy,
management, and service levels to provide a coordinated, goal-directed system of care for seriously emotionally
disturbed children and their families.

(e) Family involvement.  Family participation is an integral part of assessment, intervention, and evaluation.

(f) Cultural competence.  Service effectiveness is dependent upon both culturally relevant and competent
service delivery.



CREDIT(S)
(Added by Stats.1992, c. 1229 (A.B.3015), § 2.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5855, added by Stats.1991, c. 89 (A.B.1288), § 197, relating to approval of county proposals,

was repealed by Stats.1992, c. 1229 (A.B.3015), § 1.

§ 5855.5. Existing projects; continuation of funding; evaluation measures; annual performance contracts 

(a) Projects funded pursuant to Part 4 (commencing with Section 5850) of Division 5, as added by Chapter 89
of the Statutes of 1991, shall continue under the terms of this part.

(b) The department shall negotiate with each participating county to establish appropriate evaluation measures
for the county's children's system of care program after the initial three-year implementation funding period as
established in Section 5854.  The department shall, on an annual basis, negotiate a performance contract with
each county electing to continue its children's system of care program.  The annual performance contract shall
be consistent county to county, and shall include, but not be limited to, a scope of work plan consistent with the
provisions of this part and shall contain a budget that has sufficient detail to meet the requirements of the
department.

CREDIT(S)
(Formerly § 5856, added by Stats.1992, c. 1229 (A.B.3015), § 2.  Renumbered§ 5855.5 and amended by
Stats.1993, c. 589 (A.B.2211), § 195.  Amended by Stats.2000, c. 520 (S.B.1452), § 3.)

Article 3. Target Client Population

§ 5856. Seriously emotionally disturbed children 

     •     Historical Notes

For the purposes of this part, "seriously emotionally disturbed children" means those minors under 18 years of
age described in paragraph (2) of subdivision (a) of Section 5600.3.

CREDIT(S)
(Added by Stats.1992, c. 1229 (A.B.3015), § 2.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Another § 5856, added by Stats.1992, c. 1229 (A.B.3015), § 2, was renumbered § 5855.5 and amended

by Stats.1993, c. 589 (A.B.2211), § 195.
Former § 5856, added by Stats.1991, c. 89 (A.B.1288), § 179, relating to proposal components, was

repealed by Stats.1992, c. 1229 (A.B.3015), § 1.



1998 Main Volume

§ 5856.2. Eligible children; young children and adolescents in transition 

(a) Eligible children shall include seriously disturbed children who meet the requirements of Section 5856 and
who are referred by collaborating programs, including wrap-around programs (Chapter 4 (commencing with
Section 18250) of Part 6 of Division 9), Family Preservation programs (Part 4.4 (commencing with Section
16600) of Division 9), Juvenile Crime Enforcement and Accountability Challenge Grant programs (Article 18.7
(commencing with Section 749.2) of Chapter 2 of Part 1 of Division 1), programs serving children with dual
diagnosis including substance abuse or whose emotional disturbance is related to family substance abuse, and
children whose families are enrolled in CalWORKs (Chapter 2 (commencing with Section 11200.5) of Part 3 of
Division 9).

(b) Counties shall ensure, within available resources, that programs are designed to serve young children from
zero to five years of age, inclusive, their families, and adolescents in transition from 15 to 21 years of age,
inclusive.

CREDIT(S)
(Added by Stats.2000, c. 520 (S.B.1452), § 4.)

Article 4. County Selection

§ 5857. Request for applications for funding; submission of applications; review; letters of intent 

     •     Historical Notes

(a) The State Department of Mental Health shall issue a request for applications for funding for new children's
system of care programs to nonparticipating counties in each year that additional funds are provided for
statewide expansion pursuant to this part.

(b) Applications shall be submitted to the department by a county mental health department with joint approval
of collaborating local agencies including, but not limited to, special education, juvenile court, probation, child
protective services agencies, the board of supervisors, and the mental health advisory board.

(c) Program staff from the department shall review all applications for funding for compliance with all
requirements of law and the application guidelines established by the department.

(d) The department may accept letters of intent from a county in lieu of an application if moneys are not
available to the county, to affirm commitment by the county to participate in the request for applications for
funding process when moneys become available.  Upon approval of an application by the director, a county
shall be funded for an initial three-year contract period as described in Section 5854 and annually thereafter,
consistent with the provisions of this part.  If a county is complying with the provisions of this part, the
department shall assure that the county receives an annual allocation consistent with departmental guidelines
for full funding, as resources are made available.

CREDIT(S)
(Added by Stats.1992, c. 1229 (A.B.3015), § 2.  Amended by Stats.1993, c. 589 (A.B.2211), § 196; Stats.1996,
c. 1167 (S.B.1667), § 2, eff. Sept. 30, 1996; Stats.2000, c. 520 (S.B.1452), § 5.)
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1998 Main Volume
Former § 5857, added by Stats.1991, c. 89 (A.B.1288), § 197, relating to the members and function of

an advisory group, was repealed by Stats.1992, c. 1229 (A.B.3015), § 1.  See Welfare and
Institutions Code § 5870.

§ 5859. Deficient applications; compliance and approval assistance 

     •     Historical Notes

If applications are deficient and not ready for approval, department program staff shall provide specific written
descriptions of areas of deficiency to counties and provide, to the extent feasible, any requested training,
consultation, and technical assistance to assist the applicant county to achieve necessary compliance and
department approval.

CREDIT(S)
(Added by Stats.1992, c. 1229 (A.B.3015), § 2.  Amended by Stats.2000, c. 520 (S.B.1452), § 6.)
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Former § 5859, added by Stats.1991, c. 89 (A.B.1288), § 197, relating to components of county program

proposals, was repealed by Stats.1992, c. 1229 (A.B.3015), § 1.  See Welfare and Institutions Code §
5862.

§ 5860. Final selection; use of funds; annual performance contracts 

     •     Historical Notes     •     Research References

(a) Final selection of county proposals shall be subject to the amount of funding approved for expansion of
services under this part.

(b) Counties shall use funds distributed under this part only in support of a mental health system serving
seriously emotionally disturbed children in accordance with the principles and program requirements associated
with the system of care model described in this part.  The State Department of Mental Health shall audit and
monitor the use of these funds to ensure that the funds are used solely in support of the children's system of care
program and in accordance with the performance contract described in subdivision (c).  If county programs
receiving children's system of care funding do not comply with program and audit requirements determined by
the department, funds shall be redistributed to other counties to implement, expand, or model children's system
of care programs.

(c) The department shall enter into annual performance contracts with the selected counties and enter into
training and consultation contracts as necessary to fulfill its obligations under this part.  These annual
performance contracts shall be in addition to the county mental health services performance contracts submitted
to the department under Section 5650.  Any changes in the staffing patterns or protocols, or both, approved in
the original program proposal shall be identified and justified in these annual performance contracts.  Annual
performance contracts filed by counties operating the program as of January 1, 2001, shall, if approved by the
department, serve as the baseline contract for purposes of this subdivision.  The contracts shall be exempt from
the requirements of the Public Contract Code and the State Administrative Manual and shall be exempt from



approval by the Department of General Services.

CREDIT(S)
(Added by Stats.1992, c. 1229 (A.B.3015), § 2.  Amended by Stats.1996, c. 1167 (S.B.1667), § 3, eff. Sept. 30,
1996; Stats.2000, c. 520 (S.B.1452), § 7.)
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Historical And Statutory Notes

1998 Main Volume
Former § 5860, added by Stats.1991, c. 89 (A.B.1288), § 197, relating to components of county program

proposals, was repealed by Stats.1992, c. 1229 (A.B.3015), § 1.  See Welfare and Institutions Code §
5863.
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Annual MHSA revenue and expenditure report, see 9 Cal. Code of Regs. § 3510.

Article 5. County Proposal Components

§ 5861. Submission of proposals 

     •     Historical Notes

Proposals for a system of care may be submitted for a region by several smaller counties acting jointly, as
independent countywide proposals, or proposals to serve a discrete subset of the targeted population in a larger
county, such as court dependents, court wards, or special education pupils.

CREDIT(S)
(Added by Stats.1992, c. 1229 (A.B.3015), § 2.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5861, added by Stats.1991, c. 89 (A.B.1288), § 197, relating to program proposals and case

assessment protocols, was repealed by Stats.1992, c. 1229 (A.B.3015), § 1.

§ 5862. Development of program proposals; components 

     •     Historical Notes

(a) Each county wishing to participate under this part shall develop a three-year program proposal for phasing
in the children's comprehensive mental health services system.



(b) The three-year program proposal shall include all of the following:

(1) The components of the system the county proposes to implement in the first year, which shall include a case
management component.

(2) The components of the system the county intends to implement in the second year.

(3) The remaining components of the system the county intends to implement in the third year.  All components
shall be in place by the end of the third year.

(c) Approval for participation shall be made by the department at the end of the three-year period.

CREDIT(S)
(Added by Stats.1992, c. 1229 (A.B.3015), § 2.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5862, added by Stats.1991, c. 89 (A.B.1288), § 197, relating to baseline data, was repealed by

Stats.1992, c. 1229 (A.B.3015), § 1.  See Welfare and Institutions Code § 5864.
Derivation: Former § 5859, added by Stats.1991, c. 89 (A.B.1288), § 197.

§ 5863. Components of program proposals 

     •     Historical Notes

In addition to the requirements of Section 5862, each county program proposal shall contain all of the
following:

(a) Methods and protocols for the county mental health department to identify and screen the eligible target
population children.  These protocols shall be developed with collaborative partners and shall ensure that
eligible children can be referred from all collaborating agencies.

(b) Measurable system performance goals for client outcome and cost avoidance.  Outcomes shall be made
available to collaborating partners and used for program improvement.

(c) Methods to achieve interagency collaboration by all publicly funded agencies serving children experiencing
emotional disturbances.

(d) Appropriate written interagency protocols and agreements with all other programs in the county that serve
similar populations of children.  Agreements shall exist with wrap-around programs (Chapter 4 (commencing
with Section 18250) of Part 6 of Division 9), Family Preservation programs (Part 4.4 (commencing with
Section 16600) of Division 9), Juvenile Crime Enforcement and Accountability Challenge Grant programs
(Article 18.7 (commencing with Section 749.2) of Chapter 2 of Part 1 of Division 1), programs serving children
with a dual diagnosis including substance abuse or whose emotional disturbance is related to family substance
abuse, and programs serving families enrolled in CalWORKs (Chapter 2 (commencing with Section 11200.5) of
Part 3 of Division 9).

(e) A description of case management services for the target population.  Each county program proposal shall
include protocols developed in the county for case management designed to provide assessment, linkage, case
planning, monitoring, and client advocacy to facilitate the provision of appropriate services for the child and
family in the least restrictive environment as close to home as possible.



(f) Mental health services that enable a child to remain in his or her usual family setting and that offer an
appropriate alternative to out-of-home placement.

(g) Methods to conduct joint interagency placement screening of target population children prior to out-of-home
placement.

(h) Identification of the number and level of county evaluation staff and the resources necessary to meet
requirements established by the State Department of Mental Health to measure client and cost outcome and
other system performance measures.

(i) A budget specifying all new and currently funded mental health expenditures provided as part of the
proposed system of care.  The department shall establish reporting requirements for direct and indirect
administrative overhead, to be included in the request for proposals.  Weight shall be given to counties with
lower administrative overhead costs.  In no case shall administrative costs exceed those of existing county
mental health programs and services.  Expenditures for evaluation staff and resources shall not be considered
administrative costs for this purpose.

(j) Any requirements for interagency collaboration, agreements, or protocols contained in this section shall not
diminish requirements for the confidentiality of medical information or information maintained by a county
agency or department.

CREDIT(S)
(Added by Stats.1992, c. 1229 (A.B.3015), § 2.  Amended by Stats.2000, c. 520 (S.B.1452), § 8.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5863, added by Stats.1991, c. 89 (A.B.1288), § 197, relating to demonstration of maintenance

of effort in children's services and identification and justification of reductions, was repealed by
Stats.1992, c. 1229 (A.B.3015), § 1.  See Welfare and Institutions Code § 5867.

Derivation: Former § 5860, added by Stats.1991, c. 89 (A.B.1288), § 197.

§ 5864. Baseline data 

     •     Historical Notes

Participating counties shall, prior to the submission of their program proposals, develop baseline data on
children served by the county in the mental health services system, social services system, the juvenile justice
system, and the special education system.  Data shall include, but not be limited to, the numbers of children and
current expenditures for group homes, nonpublic school placements, and state hospital placements.  This
baseline data shall be submitted to the department as part of the program proposal.

CREDIT(S)
(Added by Stats.1992, c. 1229 (A.B.3015), § 2.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5864, added by Stats.1991, c. 89 (A.B.1288), § 197, relating to baseline data, was repealed by



Stats.1992, c. 1229 (A.B.3015), § 1.  See Welfare and Institutions Code § 5866.
Derivation: Former § 5862, added by Stats.1991, c. 89 (A.B.1288), § 197.

Article 6. County System Of Care Requirements

§ 5865. Services to be in place upon funding by state 

     •     Historical Notes

Each county shall have in place, with qualified mental health personnel, all of the following within three years
of funding by the state:

(a) A comprehensive, interagency system of care that serves the target population as defined in Section 5856.

(b) A method to screen and identify children in the target population.  County mental health staff shall consult
with the representatives from special education, social services, and juvenile justice agencies, the mental health
advisory board, family advocacy groups, and others as necessary to help identify all of the persons in the target
populations, including persons from ethnic minority cultures which may require outreach for identification.

(c) A defined mental health case management system designed to facilitate the outcome goals for children in the
target population.

(d) A defined range of mental health services and program standards that involve interagency collaboration and
ensure appropriate service delivery in the least restrictive environment with community-based alternatives to
out-of-home placement.

(e) A defined mechanism to ensure that services are culturally competent.

(f) A defined mechanism to ensure that services are child-centered and family-focused, with parent participation
in planning and delivery of services.

(g) A method to show measurable improvement in individual and family functional status for children enrolled
in the system of care.

(h) A method to measure and report cost avoidance and client outcomes for the target population which
includes, but is not limited to, state hospital utilization, group home utilization, nonpublic school residential
placement, school attendance and performance, and recidivism in the juvenile justice system.

(i) A plan to ensure that system of care services are planned to complement and coordinate with services
provided under the federal Early and Periodic Screening, Diagnosis and Treatment services (Section
1396d(a)(4)(B) of Title 42 of the United States Code), including foster children served under Section 5867.5,
where those services are medically necessary but children do not meet the requirements of Section 5600.3.

(j) A plan to ensure that system of care services are planned to complement and coordinate with services
provided to CalWORKs (Chapter 2 (commencing with Section 11200.5) of Part 3 of Division 9) recipients
whose families receive mental health treatment services.

(k) A defined partnership between the children's system of care program and family members of children who
have been or are currently being served in the county mental health system.  This partnership shall include
family member involvement in ongoing discussions and decisions regarding policy development, program
administration, service development, and service delivery.

CREDIT(S)
(Added by Stats.1992, c. 1229 (A.B.3015), § 2.  Amended by Stats.2000, c. 520 (S.B.1452), § 9.)



Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5865, added by Stats.1991, c. 89 (A.B.1288), § 197, relating to availability of service data,

was repealed by Stats.1992, c. 1229 (A.B.3015), § 1.

§ 5865.1. Systems of care serving children 15 to 21 years old; required structures and services 

When a county system of care serves children 15 to 21 years of age, the following structures and services shall,
to the extent possible, be available, and if not available, the county plan shall identify a timeline for the
development of these services:

(a) Collaborative agreements with schools, community colleges, independent living programs, child welfare
services, job training agencies, CalWORKs providers, regional center services, and transportation and
recreation services as needed.

(b) Collaborative teams involving the youth and two or more agencies to develop a transition plan that identifies
needs and resources required to successfully transition to independent living as an adult.

(c) Service plans that identify the needs of the youth in the areas of employment, job training, health care,
education, counseling, socialization, housing, and independent living skills, to be provided by any of the
collaborative agencies and access points for the youth identified.

(d) Assistance with identifying the means for health insurance and educational linkages when the young person
is more than 18 years of age.

(e) Specific plans for the young adult to identify individuals and community services that can provide support
during the transition to 21 years of age.

(f) Assurances that goals for young adults are individual, identified by the youth, and developmentally
appropriate.

(g) Any requirements for interagency collaboration, agreements, or protocols contained in this section shall not
diminish requirements for the confidentiality of medical information or information maintained by a county
agency or department.

CREDIT(S)
(Added by Stats.2000, c. 520 (S.B.1452), § 10.)

§ 5865.3. Systems of care serving children 0 to 5 years old; required structures and services 

When a county system of care services children, zero to five years of age, the following structures and services
shall be available, and when not available, the county plan shall identify a timeline for the development of these
services:

(a) Collaborative agreements with public health systems, regional center services, child care programs,
CalWORKs providers, drug and alcohol treatment programs, child welfare services, and other agencies that
may identify children and families at risk of mental health problems that affect young children.

(b) Outreach protocols that can assist parents to identify child behaviors that may be addressed early to prevent



mental or emotional disorders and assure normal child development.

(c) Identification of trained specialists that can assist the parents of very young children at risk for emotional,
social, or developmental problems with treatment.

(d) Performance measures that ensure that services to families of very young children are individual, identified
by the family, and developmentally appropriate.

CREDIT(S)
(Added by Stats.2000, c. 520 (S.B.1452), § 11.)

§ 5866. Interagency collaboration; county interagency policy and planning committees; interagency case
management council; interagency agreements or memoranda of understanding 

     •     Historical Notes     •     Research References

(a) Counties shall develop a method to encourage interagency collaboration with shared responsibility for
services and the client and cost outcome goals.

(b) The local mental health director shall form or facilitate the formation of a county interagency policy and
planning committee.  The members of the council shall include, but not be limited to, family members of
children who have been or are currently being served in the county mental health system and the leaders of
participating local government agencies, to include a member of the board of supervisors, a juvenile court
judge, the district attorney, the public defender, the county counsel, the superintendent of county schools, the
public social services director, the chief probation officer, and the mental health director.

(c) The duties of the committee shall include, but not be limited to, all of the following:

(1) Identifying those agencies that have a significant joint responsibility for the target population and ensuring
collaboration on countywide planning and policy.

(2) Identifying gaps in services to members of the target population, developing policies to ensure service
effectiveness and continuity, and setting priorities for interagency services.

(3) Implementing public and private collaborative programs whenever possible to better serve the target
population.

(d) The local mental health director shall form or facilitate the formation of a countywide interagency case
management council whose function shall be to coordinate resources to specific target population children who
are using the services of more than one agency concurrently.  The members of this council shall include, but not
be limited to, representatives from the local special education, juvenile probation, children's social services, and
mental health services agencies, with necessary authority to commit resources from their agency to an
interagency service plan for a child and family.  The roles, responsibilities, and operation of these councils shall
be specified in written interagency agreements or memoranda of understanding, or both.

(e) The local mental health director shall develop written interagency agreements or memoranda of
understanding with the agencies listed in this subdivision, as necessary.  Written interagency agreements or
memoranda shall specify jointly provided or integrated services, staff tasks and responsibilities, facility and
supply commitments, budget considerations, and linkage and referral services.  The agreements shall be
reviewed and updated annually.

(f) The agreements required by subdivision (e) may be established with any of the following:

(1) Special education local planning area consortiums.

(2) The court juvenile probation department.



(3) The county child protective services agency.

(4) The county public health department.

(5) The county department of drug and alcohol services.

(6) Other local public or private agencies serving children.

CREDIT(S)
(Added by Stats.1992, c. 1229 (A.B.3015), § 2.  Amended by Stats.2000, c. 520 (S.B.1452), § 12.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Derivation: Former § 5864, added by Stats.1991, c. 89 (A.B.1288), § 197.

Research References

Cross References

Coordination of services into a single unit, see Welfare and Institutions Code § 18986.53.

Code Of Regulations References

Mental health services act, definitions,
Client driven, see 9 Cal. Code of Regs. § 3200.050.
Community collaboration, see 9 Cal. Code of Regs. § 3200.060.
Full service partnership, see 9 Cal. Code of Regs. § 3200.130.

§ 5867. Maintenance of effort; reduction of existing services 

     •     Historical Notes

Counties shall demonstrate a maintenance of effort in children's mental health services.  Any reduction of
existing Bronzan-McCorquodale children's services provided under Part 2 (commencing with Section 5600)
shall be identified and justified in the program proposal developed under this chapter.

CREDIT(S)
(Added by Stats.1992, c. 1229 (A.B.3015), § 2.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Derivation: Former § 5863, added by Stats.1991, c. 89 (A.B.1288), § 197.

§ 5867.5. Mental health assessment and treatment services; children in group care 

     •     Historical Notes     •     Research References



(a) Beginning in the 1998-99 fiscal year, county mental health departments that receive full system of care
funding, as determined by the State Department of Mental Health in consultation with counties, shall provide to
children served by county social services and probation departments mental health screening, assessment,
participation in multidisciplinary placement teams and specialty mental health treatment services for children
placed out of home in group care, for those children who meet the definition of medical necessity, to the extent
resources are available.  These counties shall give first priority to children currently receiving psychoactive
medication.

(b) The State Department of Mental Health shall develop, by June 1, 1999, an estimate of the extent to which
mental health assessment and treatment resources are available to meet all of the following needs:

(1) Children placed in group care by county departments of social services and probation.

(2) Children placed in out-of-home care by county departments of social services.

(3) Children at risk of placement out of home who are receiving services from county departments of social
services or probation.

(c) The estimate required by subdivision (b) shall include identification of specific resource gaps, including
human resource gaps, in the delivery of specialty mental health services to children identified by county social
services and probation.

(d) The State Department of Mental Health shall develop, with the assistance of the State Department of Social
Services and the Judicial Council , with participation by county mental health departments, county health
departments, and county social services departments, and in consultation with group home providers and
representatives of current or former foster youth and representatives of pediatricians and child and adolescent
psychiatrists, by July 1, 1999, a procedure for review of treatment plans for children receiving prescribed
psychoactive medication and who are placed in out-of-home care.

CREDIT(S)
(Added by Stats.1998, c. 311 (S.B.933), § 56, eff. Aug. 19, 1998.)

Historical Notes

Historical And Statutory Notes

1998 Legislation
Provisions of Stats.1998, c. 311 (S.B.933), relating to development of protocols for placement of

foster children in group homes, emergency regulations, creation of a community care facility law
enforcement task force, and providing for a reexamination of the role of out-of-home
placements, see Historical and Statutory Notes under Welfare and Institutions Code § 18987.6.

Research References

Cross References

Mental health evaluations, recommendations, and dispositional procedures for minors, see Welfare
and Institutions Code § 710 et seq.

Article 7. County Service Standards

§ 5868. Establishment of standards; components; responsibilities of case managers 



     •     Research References

(a) The department shall establish service standards that ensure that children in the target population are
identified and receive needed and appropriate services from qualified staff in the least restrictive environment.

(b) The standards shall include, but not be limited to:

(1) Providing a comprehensive assessment and treatment plan for each target population client to be served, and
developing programs and services that will meet their needs and facilitate client outcome goals.

(2) Providing for full participation of the family in all aspects of assessment, case planning, and treatment.

(3) Providing methods of assessment and services to meet the cultural, linguistic, and special needs of
minorities in the target population.

(4) Providing for staff with the cultural background and linguistic skills necessary to remove barriers to mental
health services resulting from a limited ability to speak English or from cultural differences.

(5) Providing mental health case management for all target population clients in, or being considered for,
out-of-home placement.

(6) Providing mental health services in the natural environment of the child to the extent feasible and
appropriate.

(c) The responsibility of the case managers shall be to ensure that each child receives the following services:

(1) A comprehensive mental health assessment.

(2) Case planning with all appropriate interagency participation.

(3) Linkage with all appropriate mental health services.

(4) Service plan monitoring.

(5) Client advocacy to ensure the provision of needed services.

CREDIT(S)
(Added by Stats.1992, c. 1229 (A.B.3015), § 2.)

Research References

Code Of Regulations References

Full spectrum of community services, see 9 Cal. Code of Regs. § 3200.150.
Individual services and supports plan, see 9 Cal. Code of Regs. § 3200.180.
Mental health services act, definitions,

Cultural competence, see 9 Cal. Code of Regs. § 3200.100.
Family driven, see 9 Cal. Code of Regs. § 3200.120.
Linguistic competence, see 9 Cal. Code of Regs. § 3200.210.

Article 8. State Department Of Mental Health Requirements

§ 5869. Services and contracts to be provided to participating counties 



     •     Historical Notes

The department shall provide participating counties with all of the following:

(a) Applications for funding guidelines and format, and coordination and oversight of the selection process as
described in Article 4 (commencing with Section 5857).

(b) Contracts with each state funded county specifying the approved budget, performance outcomes, and a
scope of work plan for each year of participation in the children's system of care program.

(c) Technical assistance related to system evaluation.

CREDIT(S)
(Added by Stats.1992, c. 1229 (A.B.3015), § 2.  Amended by Stats.1996, c. 1167 (S.B.1667), § 4, eff. Sept. 30,
1996; Stats.2000, c. 520 (S.B.1452), § 13; Stats.2002, c. 1161 (A.B.442), § 37, eff. Sept. 30, 2002.)

Historical Notes

Historical And Statutory Notes

2002 Legislation
Legislative findings and declarations, and appropriations relating to Stats.2002, c. 1161 (A.B.442), see

Historical and Statutory Notes under Business and Professions Code § 4426.
For Governor's signing message regarding Stats.2002, c. 1161 (A.B.442), see Historical and Statutory

Notes under Welfare and Institutions Code § 4094.2.

§ 5870. Advisory group; members; functions 

     •     Historical Notes

The State Department of Mental Health shall establish an advisory group comprised of, but not limited to,
representatives from the State Department of Education, the State Department of Social Services, the State
Department of Mental Health, the Secretary of Child Development and Education, the County Mental Health
Directors Association, the County Welfare Directors Association, the Chief Probation Officers Association, the
Special Education Local Planning Areas Directors Association, and service providers from the private sector.
The function of the advisory group shall be to advise and assist the state and counties in the development of a
coordinated, comprehensive children's services system under this part and other duties as defined by the
Director of Mental Health.

CREDIT(S)
(Added by Stats.1992, c. 1229 (A.B.3015), § 2.  Amended by Stats.1996, c. 1167 (S.B.1667), § 5, eff. Sept. 30,
1996.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Derivation: Former § 5857, added by Stats.1991, c. 89 (A.B.1288), § 197.



Article 9. Requirement To Collect Reimbursements

§ 5872. Sources of reimbursements 

In order to offset the cost of services, participating counties shall collect reimbursement for services from the
following sources:

(a) Fees paid by families, which shall be the same as patient fees established pursuant to Section 5718.

(b) Fees paid by private or public third-party payers.

(c) Categorical funds from sources established in state or federal law, for which persons with mental disorders
are eligible.

CREDIT(S)
(Added by Stats.1992, c. 1229 (A.B.3015), § 2.)

Article 10. Application For State Regulation Waivers

§ 5875. Development of administrative waiver process 

The Secretary of Health and Welfare shall require the State Department of Mental Health to develop an
administrative waiver process for counties that either propose to be, or are considered, system of care counties
by the department.

CREDIT(S)
(Added by Stats.1992, c. 1229 (A.B.3015), § 2.)

§ 5877. Waiver requests; statement of reason 

(a) For system of care counties, or as part of the county program proposal to apply for status as a system of care
county, requests may be made for waivers from those state regulations that appear to prevent interagency
coordination or collaboration in interagency case management and other service delivery capabilities.

(b) The state regulation or regulations shall be specifically identified in the waiver request, with a statement of
the reason why the identified regulation or regulations should be waived and, where applicable, the following:

(1) An assurance as to how planned interagency collaborative activities can meet the program intent of the
regulation or regulations.

(2) An explanation as to why the identified regulation or regulations would create duplication of effort with an
interagency collaborative approach.

(3) An explanation as to how a waiver of the regulation or regulations would not hinder the ability of the
involved state agency's fiscal accountability or responsibility for federal moneys, and how granting of the
waiver would support achievement of estimated cost avoidance, and result in decreased use of group homes,
children and adolescent state hospital programs, nonpublic school residential placement, and juvenile justice



reincarcerations, and in improved school attendance or performance.

CREDIT(S)
(Added by Stats.1992, c. 1229 (A.B.3015), § 2.)

§ 5878. Waiver of regulatory obstacles to integration of public responsibilities and resources; federal
waivers and changes to support interagency collaboration and coordination 

     •     Research References

(a) (1) The Secretary of the Health and Welfare Agency, the Superintendent of Public Instruction, or the
Secretary of the Youth and Corrections Agency may waive any state regulatory obstacles to the integration of
public responsibilities and resources required for counties which have been approved as system of care
counties.

(2) The waiver shall remain in effect as long as the local program continues to meet standards as specified in the
scope of work plan approved by the State Department of Mental Health.

(b) The Secretary of Health and Welfare, the Superintendent of Public Instruction, and the Secretary of the
Youth and Corrections Agency, and those departments designated as single state agencies administering federal
programs, shall make every effort to secure federal waivers and any other changes in federal policy or law
necessary to support interagency collaboration and coordination in a system of care service delivery system.

CREDIT(S)
(Added by Stats.1992, c. 1229 (A.B.3015), § 2.)

Research References

Code Of Regulations References

Full service partnership service category, see 9 Cal. Code of Regs. § 3620.

Article 11. Services For Children With Severe Mental Illness

§ 5878.1. Intent of article; services to severely mentally ill children; consent of parent or guardian 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) It is the intent of this article to establish programs that assure services will be provided to severely mentally
ill children as defined in Section 5878.2 and that they be part of the children's system of care established
pursuant to this part.  It is the intent of this act that services provided under this chapter to severely mentally ill
children are accountable, developed in partnership with youth and their families, culturally competent, and
individualized to the strengths and needs of each child and their family.

(b) Nothing in this act shall be construed to authorize any services to be provided to a minor without the
consent of the child's parent or legal guardian beyond those already authorized by existing statute.

CREDIT(S)
(Added by Initiative Measure (Prop. 63, § 5, approved Nov. 2, 2004, eff. Jan. 1, 2005).)



Historical Notes

Historical And Statutory Notes

2004 Legislation
For title, findings and declarations, purpose and intent, effective date, implementation, construction and

severability provisions relating to Initiative Measure (Prop. 63), see Historical and Statutory Notes
under Welfare and Institutions Code § 5840.

Research References

Code Of Regulations References

Community services and supports component of the three-year program and expenditure plan, see 9
Cal. Code of Regs. § 3650.

Criteria for full service partnerships service category, see 9 Cal. Code of Regs. § 3620.05.
Full service partnership service category, see 9 Cal. Code of Regs. § 3620.
General system development service category, see 9 Cal. Code of Regs. § 3630.
Integrated service experience, see 9 Cal. Code of Regs. § 3200.190.
Mental health services act, definitions,

Cultural competence, see 9 Cal. Code of Regs. § 3200.100.
Family driven, see 9 Cal. Code of Regs. § 3200.120.

Notes Of Decisions

Funding for local mental health courts 1

1. Funding for local mental health courts

The Mental Health Services Act does not authorize the funding of the costs of customary court staff operating a
local mental health court, including the salaries of judges, commissioners, court clerks, deputy district
attorneys, and deputy public defenders, pursuant to a locally developed and approved county mental health
plan. Op.Atty.Gen 05-1007 (February 23, 2006), 2006 WL 451240.

§ 5878.2. Severely mentally ill children; defined 

     •     Historical Notes     •     Research References

For purposes of this article, severely mentally ill children means minors under the age of 18 who meet the
criteria set forth in subdivision (a) of Section 5600.3.

CREDIT(S)
(Added by Initiative Measure (Prop. 63, § 5, approved Nov. 2, 2004, eff. Jan. 1, 2005).)

Historical Notes

Historical And Statutory Notes

2004 Legislation



For title, findings and declarations, purpose and intent, effective date, implementation, construction and
severability provisions relating to Initiative Measure (Prop. 63), see Historical and Statutory Notes
under Welfare and Institutions Code § 5840.

Research References

Code Of Regulations References

Mental health services act, definitions, children and youth, see 9 Cal. Code of Regs. § 3200.030.

§ 5878.3. Services provided where other mental health or entitlement programs are inadequate; funding 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) Subject to the availability of funds as determined pursuant to Part 4.5 (commencing with Section 5890) of
this division, county mental health programs shall offer services to severely mentally ill children for whom
services under any other public or private insurance or other mental health or entitlement program is inadequate
or unavailable.  Other entitlement programs include but are not limited to mental health services available
pursuant to Medi-Cal, child welfare, and special education programs.  The funding shall cover only those
portions of care that cannot be paid for with public or private insurance, other mental health funds or other
entitlement programs.

(b) Funding shall be at sufficient levels to ensure that counties can provide each child served all of the
necessary services set forth in the applicable treatment plan developed in accordance with this part, including
services where appropriate and necessary to prevent an out of home placement, such as services pursuant to
Chapter 4 (commencing with Section 18250) of Part 6 of Division 9.

(c) The State Department of Mental Health shall contract with county mental health programs for the provision
of services under this article in the manner set forth in Section 5897.

CREDIT(S)
(Added by Initiative Measure (Prop. 63, § 5, approved Nov. 2, 2004, eff. Jan. 1, 2005).)

Historical Notes

Historical And Statutory Notes

2004 Legislation
For title, findings and declarations, purpose and intent, effective date, implementation, construction and

severability provisions relating to Initiative Measure (Prop. 63), see Historical and Statutory Notes
under Welfare and Institutions Code § 5840.

Research References

Code Of Regulations References

Allowable use of funds in the service categories of the community services and supports, see 9 Cal.
Code of Regs. § 3405.

Criteria for full service partnerships service category, see 9 Cal. Code of Regs. § 3620.05.

Notes Of Decisions



Funding for local mental health courts 1

1. Funding for local mental health courts

The Mental Health Services Act does not authorize the funding of the costs of customary court staff operating a
local mental health court, including the salaries of judges, commissioners, court clerks, deputy district
attorneys, and deputy public defenders, pursuant to a locally developed and approved county mental health
plan. Op.Atty.Gen 05-1007 (February 23, 2006), 2006 WL 451240.

Chapter 2. System Evaluation

§ 5879. Legislative intent 

(a) It is the intent of the Legislature to increase the accountability of mental health and other human services
programs whenever feasible by developing and implementing new and useful measures of performance,
including client and cost outcomes.  The Legislature recognizes the advances in performance and outcome
evaluation made by counties funded under previous statutes and seeks to continue this development with future
participating counties.

(b) It is the intent of the Legislature to have a comparison of the performance indicators of each participating
county to the state average whenever possible, as well as a comparison of all participating counties as a group
to the state averages.

(c) It is the further intent of the Legislature to have a comparison of the performance indicators of participating
counties to their history and future anticipated performance based on utilization trends and costs.

CREDIT(S)
(Added by Stats.1992, c. 1229 (A.B.3015), § 2.)

§ 5880. System performance goals; definition and establishment; negotiation of expected levels of
attainment 

     •     Historical Notes

For each selected county the department shall define and establish client and cost outcome and other system
performance goals, and negotiate the expected levels of attainment for each year of participation.  Expected
levels of attainment shall include a breakdown by ethnic origin and shall be identified by a county in its
proposal.  These goals shall include, but not be limited to, both of the following:

(a) Client improvement and cost avoidance outcome measures, as follows:

(1) To reduce the number of child months in group homes, residential placements pursuant to Chapter 26.5
(commencing with Section 7570) of Division 7 of Title 1 of the Government Code, and state hospital
placements.

(2) To reduce the cost of AFDC-FC group home care, residential placements as described in paragraph (1), and
state hospital utilization, by an amount which equals at least 50 percent of the third year project cost.  Cost
avoidance shall be based on data comparisons of statewide average expenditure and population.

(3) To increase school attendance for pupils in targeted programs.



(4) To increase the grade level equivalent of pupils in targeted programs from admission to discharge.

(5) To reduce the rate of recidivism incurred for wards in targeted juvenile justice programs.

(6) To show measurable improvement in individual and family functional status for a representative sample of
children enrolled in the system of care.

(7) To achieve statistically significant increases in services provided in nonclinic settings among agencies.

(8) To increase ethnic minority and gender access to services proportionate to the percentage of these groups in
the county's school-age population.

(b) System development and operation measures, as follows:

(1) To provide an integrated system of care that includes multiagency programs and joint case planning, to
children who are seriously emotionally and behaviorally disturbed as defined in Section 5856.

(2) To identify and assess children who comprise the target population in the county evidenced by a roster
which contains all children receiving mental health case management and treatment services.  This roster shall
include necessary standardized and uniform identifying information and demographics about the children
served.

(3) To develop and maintain individualized service plans that will facilitate interagency service delivery in the
least restrictive environment.

(4) To develop or provide access to a range of intensive services that will meet individualized service plan
needs.  These services shall include, but not be limited to, case management, expanded treatment services at
schoolsites, local juvenile corrections facilities, and local foster homes, and flexible services.

(5) To ensure the development and operation of the interagency policy council and the interagency case
management council.

(6) To provide culturally competent programs that recognize and address the unique needs of ethnic populations
in relation to equal access, program design and operation, and program evaluation.

(7) To develop parent education and support groups, and linkages with parents to ensure their involvement in
the planning process and the delivery of services.

(8) To provide a system of evaluation that develops outcome criteria and which will measure performance,
including client outcome and cost avoidance.

(9) To gather, manage, and report data in accordance with the requirements of the state funded outcome
evaluation.

CREDIT(S)
(Added by Stats.1992, c. 1229 (A.B.3015), § 2.  Amended by Stats.2000, c. 520 (S.B.1452), § 14.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5880, added by Stats.1965, c. 391, p. 1643, § 5, amended by Stats.1967, c. 710, p. 2082, § 1,

relating to the emergency apprehension of persons so mentally ill as to be likely to cause injury to
themselves or others, was repealed by Stats.1968, c. 1374, p. 2674, § 85, operative July 1, 1969.  See
Welfare and Institutions Code §§ 5150 to 5152.



§ 5881. Conduct of evaluation 

     •     Historical Notes

(a) Evaluation shall be conducted by both participating county evaluation staff and, subject to the availability of
funds, by the department.

(b) Evaluation at both levels shall do all of the following:

(1) Ensure that county level systems of care are serving the targeted population.

(2) Ensure that the timely performance data related to client outcome and cost avoidance is collected, analyzed,
and reported.

(3) Ensure that system of care components are implemented as intended.

(4) Provide information documenting needs for future planning.

CREDIT(S)
(Added by Stats.1992, c. 1229 (A.B.3015), § 2.  Amended by Stats.2002, c. 1161 (A.B.442), § 38, eff. Sept. 30,
2002.)

Historical Notes

Historical And Statutory Notes

2002 Legislation
Legislative findings and declarations, and appropriations relating to Stats.2002, c. 1161 (A.B.442), see

Historical and Statutory Notes under Business and Professions Code § 4426.
For Governor's signing message regarding Stats.2002, c. 1161 (A.B.442), see Historical and Statutory

Notes under Welfare and Institutions Code § 4094.2.

§ 5882. Assignment of resources; cooperation with department 

     •     Historical Notes

(a) Participating counties shall assign sufficient resources to performance evaluation to enable the county to
fulfill all evaluation responsibilities specified in the contract with the department.

(b) Counties shall cooperate with the department regarding the development of uniform measures of
performance.

CREDIT(S)
(Added by Stats.1992, c. 1229 (A.B.3015), § 2.  Amended by Stats.2002, c. 1161 (A.B.442), § 39, eff. Sept. 30,
2002.)

Historical Notes

Historical And Statutory Notes

2002 Legislation
Legislative findings and declarations, and appropriations relating to Stats.2002, c. 1161 (A.B.442), see

Historical and Statutory Notes under Business and Professions Code § 4426.



For Governor's signing message regarding Stats.2002, c. 1161 (A.B.442), see Historical and Statutory
Notes under Welfare and Institutions Code § 4094.2.

§ 5883. Access to relevant data; facilitation; funding and resources; duties of department 

     •     Historical Notes

(a) The department shall facilitate improved access to relevant client and financial data from all state agencies,
including, but not limited to, the State Department of Social Services, the State Department of Education, the
State Department of Health Services, the State Department of Mental Health, the Department of the Youth
Authority, and the Department of Finance.

(b) The State Department of Mental Health shall expand the funding allocated to the contract for independent
evaluation, as necessary to accommodate the increase in workload created by the addition of new sites.

(c) Subject to the availability of funds, the department shall do all of the following:

(1) Develop uniform data collection and reporting measures applicable to all participating counties.

(2) Collect, analyze, and report performance outcome data for participating counties as a group in comparison
to state averages.

(3) Offer technical assistance to participating counties related to data collection, analysis, and reporting.

CREDIT(S)
(Added by Stats.1992, c. 1229 (A.B.3015), § 2.  Amended by Stats.2002, c. 1161 (A.B.442), § 40, eff. Sept. 30,
2002.)

Historical Notes

Historical And Statutory Notes

2002 Legislation
Legislative findings and declarations, and appropriations relating to Stats.2002, c. 1161 (A.B.442), see

Historical and Statutory Notes under Business and Professions Code § 4426.
For Governor's signing message regarding Stats.2002, c. 1161 (A.B.442), see Historical and Statutory

Notes under Welfare and Institutions Code § 4094.2.

Part 4.5. Mental Health Services Fund

§ 5890. Mental Health Services Fund created; purposes; construction and application to health care
service plans of insurance policies 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) The Mental Health Services Fund is hereby created in the State Treasury.  The fund shall be administered by
the State Department of Mental Health.  Notwithstanding Section 13340 of the Government Code, all moneys
in the fund are continuously appropriated to the department, without regard to fiscal years, for the purpose of
funding the following programs and other related activities as designated by other provisions of this division:

(1) Part 3 (commencing with Section 5800), the Adult and Older Adult System of Care Act.



(2) Part 3.6 (commencing with Section 5840), Prevention and Early Intervention Programs.

(3) Part 4 (commencing with Section 5850), the Children's Mental Health Services Act.

(b) Nothing in the establishment of this fund, nor any other provisions of the act establishing it or the programs
funded shall be construed to modify the obligation of health care service plans and disability insurance policies
to provide coverage for mental health services, including those services required under Section 1374.72 of the
Health and Safety Code and Section 10144.5 of the Insurance Code, related to mental health parity.  Nothing in
this act shall be construed to modify the oversight duties of the Department of Managed Health Care or the
duties of the Department of Insurance with respect to enforcing such obligations of plans and insurance
policies.

(c) Nothing in this act shall be construed to modify or reduce the existing authority or responsibility of the State
Department of Mental Health.

(d) The State Department of Health Services, in consultation with the State Department of Mental Health, shall
seek approval of all applicable federal Medicaid approvals to maximize the availability of federal funds and
eligibility of participating children, adults and seniors for medically necessary care.

(e) Share of costs for services pursuant to Part 3 (commencing with Section 5800), and Part 4 (commencing
with Section 5850) of this division, shall be determined in accordance with the Uniform Method for
Determining Ability to Pay applicable to other publicly funded mental health services, unless such Uniform
Method is replaced by another method of determining co-payments, in which case the new method applicable to
other mental health services shall be applicable to services pursuant to Part 3 (commencing with Section 5800),
and Part 4 (commencing with Section 5850) of this division.

CREDIT(S)
(Added by Initiative Measure (Prop. 63, § 15, approved Nov. 2, 2004, eff. Jan. 1, 2005).)

Historical Notes

Historical And Statutory Notes

2004 Legislation
For title, findings and declarations, purpose and intent, effective date, implementation, construction and

severability provisions relating to Initiative Measure (Prop. 63), see Historical and Statutory Notes
under Welfare and Institutions Code § 5840.

Research References

Cross References

Special needs housing, issuance of bonds to finance costs, see Health and Safety Code § 51312 et
seq.

Code Of Regulations References

Community services and supports service categories, see 9 Cal. Code of Regs.§ 3615.
Mental health services act, definitions, planning estimate, see 9 Cal. Code of Regs. § 3200.250.

Notes Of Decisions

Local mental health courts 1



1. Local mental health courts

The Mental Health Services Act does not authorize the funding of the costs of customary court staff operating a
local mental health court, including the salaries of judges, commissioners, court clerks, deputy district
attorneys, and deputy public defenders, pursuant to a locally developed and approved county mental health
plan. Op.Atty.Gen 05-1007 (February 23, 2006), 2006 WL 451240.

§ 5891. Use of funds; expansion of mental health services; loans to General Fund; lump sum payments;
amounts 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) The funding established pursuant to this act shall be utilized to expand mental health services.  These funds
shall not be used to supplant existing state or county funds utilized to provide mental health services.  The state
shall continue to provide financial support for mental health programs with not less than the same entitlements,
amounts of allocations from the General Fund and formula distributions of dedicated funds as provided in the
last fiscal year which ended prior to the effective date of this act.  The state shall not make any change to the
structure of financing mental health services, which increases a county's share of costs or financial risk for
mental health services unless the state includes adequate funding to fully compensate for such increased costs or
financial risk.  These funds shall only be used to pay for the programs authorized in Section 5892.  These funds
may not be used to pay for any other program.  These funds may not be loaned to the state General Fund or any
other fund of the state, or a county general fund or any other county fund for any purpose other than those
authorized by Section 5892.

(b) Notwithstanding subdivision (a), the Controller may use the funds created pursuant to this part for loans to
the General Fund as provided in Sections 16310 and 16381 of the Government Code.  Any such loan shall be
repaid from the General Fund with interest computed at 110 percent of the Pooled Money Investment Account
rate, with interest commencing to accrue on the date the loan is made from the fund.  This subdivision does not
authorize any transfer that would interfere with the carrying out of the object for which these funds were
created.

(c) Subject to the availability of funding in the Mental Health Services Fund as determined by the Department
of Finance, the State Department of Mental Health shall distribute in a single lump sum the total approved
funding to each county for the provision of programs and other related activities set forth in Part 3
(commencing with Section 5800), Part 3.2 (commencing with Section 5830), Part 3.6 (commencing with
Section 5840), and Part 4 (commencing with Section 5850).  Funding distributions shall be based on the amount
specified in the county mental health program's three-year plan or update, as required by Section 5847 and as
approved by the State Department of Mental Health and the Mental Health Services Oversight and
Accountability Commission pursuant to Section 5847.  This subdivision shall in no way change the authority of
the State Department of Mental Health or the Mental Health Services Oversight and Accountability
Commission, as applicable, to approve, deny, or request further information regarding a county's three-year plan
or update.  Nothing in this subdivision shall affect subdivision (b).

CREDIT(S)
(Added by Initiative Measure (Prop. 63, § 15, approved Nov. 2, 2004, eff. Jan. 1, 2005).  Amended by
Stats.2008, c. 751 (A.B.1389), § 73, eff. Sept. 30, 2008; Stats.2010, c. 706 (S.B.1392), § 4.)

Historical Notes

Historical And Statutory Notes

2010 Main Volume



For title, findings and declarations, purpose and intent, effective date, implementation, construction and
severability provisions relating to Initiative Measure (Prop. 63), see Historical and Statutory Notes
under Welfare and Institutions Code § 5840.

Section 79 of Stats.2008, c. 751 (A.B.1389), provides:
"SEC. 79. The Legislature hereby finds and declares that the amendments made by Section 73 of this

act to Section 5891 of the Welfare and Institutions Code furthers the Mental Health Services Act
enacted by the approval of Proposition 63 at the November 2, 2004, general election, and is
consistent with its purposes."

For cost reimbursement and urgency effective provisions relating to Stats.2008, c. 751 (A.B.1389), see
Historical and Statutory Notes under Business and Professions Code § 23320.

Amendment of this section by Stats.2009-2010, 3rd Ex.Sess., c. 15 (S.B.10), § 1 (Prop. 1E) was rejected
at the May 19, 2009 election.

2010 Legislation
For legislative findings and declarations relating to Stats.2010, c. 706 (S.B.1392), see Historical and

Statutory Notes under Welfare and Institutions Code § 5713.

Research References

Cross References

Integrated Plans for Prevention, Innovation and System of Care Services, legislative intent regarding
streamlining the approval processes of programs developed pursuant to this section, see Welfare
and Institutions Code § 5847.

State Controller, generally, see Government Code § 12402 et seq.

Code Of Regulations References

Mental Health Services Act,
Cost report, see 9 Cal. Code of Regs. § 3505.
Funding provisions, non-supplant, see 9 Cal. Code of Regs. § 3410.

Law Review And Journal Commentaries

Incompetent youth in California juvenile justice.  Sue Burrell, Corene Kendrick & Brian Blalock, 19
Stan. L. & Pol'y Rev. 198 (2008).

2010 Main Volume

Notes Of Decisions

Equal protection 1
Interference with legislative functions 2
Local mental health courts 3

1. Equal protection

State tax on income in excess of $1 million annually, to provide funding for mental health services, was
rationally based on taxpayers' income level and ability to pay, and thus any classification of wealthy taxpayers
created by the tax did not violate equal protection, even if wealthy taxpayers had no particular need or use for
the mental health services funded by the tax. Jensen v. Franchise Tax Bd.(App. 2 Dist. 2009) 100 Cal.Rptr.3d
408, 178 Cal.App.4th 426, review denied. Constitutional Law  3226; Taxation  3429

2. Interference with legislative functions



Electorate did not unconstitutionally interfere with the core functions of the legislative branch including passing
laws, levying taxes, and making appropriations by passing initiative that added Mental Health Services Act
provision requiring that state mental health funding remain at a certain level, absent evidence that the provision
would destroy or severely limit the Legislature's power to formulate a budget. Jensen v. Franchise Tax Bd.(App.
2 Dist. 2009) 100 Cal.Rptr.3d 408, 178 Cal.App.4th 426, review denied. Constitutional Law  2340; Health

 455

3. Local mental health courts

The Mental Health Services Act does not authorize the funding of the costs of customary court staff operating a
local mental health court, including the salaries of judges, commissioners, court clerks, deputy district
attorneys, and deputy public defenders, pursuant to a locally developed and approved county mental health
plan. Op.Atty.Gen 05-1007 (February 23, 2006), 2006 WL 451240.

§ 5892. Allocation of funds available in the Mental Health Services Fund 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) In order to promote efficient implementation of this act allocate the following portions of funds available in
the Mental Health Services Fund in 2005-06 and each year thereafter:

(1) In 2005-06, 2006-07, and in 2007-08 10 percent shall be placed in a trust fund to be expended for education
and training programs pursuant to Part 3.1.

(2) In 2005-06, 2006-07 and in 2007-08 10 percent for capital facilities and technological needs distributed to
counties in accordance with a formula developed in consultation with the California Mental Health Directors
Association to implement plans developed pursuant to Section 5847.

(3) Twenty percent for prevention and early intervention programs distributed to counties in accordance with a
formula developed in consultation with the California Mental Health Directors Association pursuant to Part 3.6
(commencing with Section 5840) of this division.  Each county's allocation of funds shall be distributed only
after its annual program for expenditure of such funds has been approved by the Mental Health Services
Oversight and Accountability Commission established pursuant to Section 5845.

(4) The allocation for prevention and early intervention may be increased in any county which the department
determines that such increase will decrease the need and cost for additional services to severely mentally ill
persons in that county by an amount at least commensurate with the proposed increase.  The statewide
allocation for prevention and early intervention may be increased whenever the Mental Health Services
Oversight and Accountability Commission determines that all counties are receiving all necessary funds for
services to severely mentally ill persons and have established prudent reserves and there are additional revenues
available in the fund.

(5) The balance of funds shall be distributed to county mental health programs for services to persons with
severe mental illnesses pursuant to Part 4 (commencing with Section 5850), for the children's system of care
and Part 3 (commencing with Section 5800), for the adult and older adult system of care.

(6) Five percent of the total funding for each county mental health program for Part 3 (commencing with
Section 5800), Part 3.6 (commencing with Section 5840), and Part 4 (commencing with Section 5850) of this
division, shall be utilized for innovative programs pursuant to an approved plan required by Section 5830 and
such funds may be distributed by the department only after such programs have been approved by the Mental
Health Services Oversight and Accountability Commission established pursuant to Section 5845.

(b) In any year after 2007-08, programs for services pursuant to Part 3 (commencing with Section 5800), and
Part 4 (commencing with Section 5850) of this division may include funds for technological needs and capital



facilities, human resource needs, and a prudent reserve to ensure services do not have to be significantly
reduced in years in which revenues are below the average of previous years.  The total allocation for purposes
authorized by this subdivision shall not exceed 20 percent of the average amount of funds allocated to that
county for the previous five years pursuant to this section.

(c) The allocations pursuant to subdivisions (a) and (b) shall include funding for annual planning costs pursuant
to Section 5848.  The total of such costs shall not exceed 5 percent of the total of annual revenues received for
the fund.  The planning costs shall include funds for county mental health programs to pay for the costs of
consumers, family members and other stakeholders to participate in the planning process and for the planning
and implementation required for private provider contracts to be significantly expanded to provide additional
services pursuant to Part 3 (commencing with Section 5800), and Part 4 (commencing with Section 5850) of
this division.

(d) Prior to making the allocations pursuant to subdivisions (a), (b)and (c), the department shall also provide
funds for the costs for itself, the California Mental Health Planning Council and the Mental Health Services
Oversight and Accountability Commission to implement all duties pursuant to the programs set forth in this
section.  Such costs shall not exceed 5 percent of the total of annual revenues received for the fund.  The
administrative costs shall include funds to assist consumers and family members to ensure the appropriate state
and county agencies give full consideration to concerns about quality, structure of service delivery or access to
services.  The amounts allocated for administration shall include amounts sufficient to ensure adequate research
and evaluation regarding the effectiveness of services being provided and achievement of the outcome measures
set forth in Part 3 (commencing with Section 5800), Part 3.6 (commencing with Section 5840), and Part 4
(commencing with Section 5850) of this division.

(e) In 2004-05 funds shall be allocated as follows:

(1) 45 percent for education and training pursuant to Part 3.1 (commencing with Section 5820) of this division.

(2) 45 percent for capital facilities and technology needs in the manner specified by paragraph (2) of
subdivision (a).

(3) 5 percent for local planning in the manner specified in subdivision (c) and

(4) 5 percent for state implementation in the manner specified in subdivision (d).

(f) Each county shall place all funds received from the State Mental Health Services Fund in a local Mental
Health Services Fund.  The Local Mental Health Services Fund balance shall be invested consistent with other
county funds and the interest earned on such investments shall be transferred into the fund.  The earnings on
investment of these funds shall be available for distribution from the fund in future years.

(g) All expenditures for county mental health programs shall be consistent with a currently approved plan or
update pursuant to Section 5847.

(h) Other than funds placed in a reserve in accordance with an approved plan, any funds allocated to a county
which have not been spent for their authorized purpose within three years shall revert to the state to be
deposited into the fund and available for other counties in future years, provided however, that funds for capital
facilities, technological needs or education and training may be retained for up to 10 years before reverting to
the fund.

(i) If there are still additional revenues available in the fund after the Mental Health Services Oversight and
Accountability Commission has determined there are prudent reserves and no unmet needs for any of the
programs funded pursuant to this section, including all purposes of the Prevention and Early Intervention
Program, the commission shall develop a plan for expenditures of such revenues to further the purposes of this
act and the Legislature may appropriate such funds for any purpose consistent with the commission's adopted
plan which furthers the purposes of this act.



CREDIT(S)
(Added by Initiative Measure (Prop. 63, § 15, approved Nov. 2, 2004, eff. Jan. 1, 2005).)

Historical Notes

Historical And Statutory Notes

2004 Legislation
For title, findings and declarations, purpose and intent, effective date, implementation, construction and

severability provisions relating to Initiative Measure (Prop. 63), see Historical and Statutory Notes
under Welfare and Institutions Code § 5840.

2006 Legislation
Governor Schwarzenegger issued the following executive order, S-07-06, dated May 12, 2006, which

read:
"WHEREAS, good mental health is an integral component of a person's overall heath [sic] and

well-being; and
"WHEREAS, in California today, 5% of individuals may experience severe mental illness; and
"WHEREAS, mental illness is treatable and recovery is possible; and
"WHEREAS, thousands of suffering people remain on our streets because they are experiencing

untreated severe mental illnesses; and
"WHEREAS, homeless people with mental illnesses are often likely to have acute and chronic physical

health problems, abuse alcohol and drugs, have escalating, ongoing psychiatric symptoms, and
become incarcerated; and

"WHEREAS, studies estimate that over a million Californians are homeless at some point during each
year; and

"WHEREAS, supportive housing combines permanent, affordable housing with a range of support
services that help people with mental illness and other disabilities stabilize their lives and function as
members of the community; and

"WHEREAS, studies have shown that 95% of supportive housing costs are offset by service reductions,
making supportive housing a sound public investment; and

"WHEREAS, supportive housing for persons with special needs, including physical disabilities, mental
illness, and chronic homelessness, is particularly hard to build, as the residents typically are only
able to pay minimal rent making it difficult for developers of this type of housing to support large
amounts of conventional debt; and

"WHEREAS, state government has an opportunity to lead by example in recognizing that "Every
Californian deserves a place to call home; and

"WHEREAS, the Health and Human Services Agency and the Department of Mental Health provide
access to services and supports that promote the health, well-being, and independent living of the
state's most vulnerable children, adults, and families; and

"WHEREAS, the California Housing Finance Agency has developed unique expertise in real estate
development, underwriting, and finance to provide affordable housing to thousands of Californians;
and

"WHEREAS, the Department of Housing and Community Development (HCD) is the state's principal
housing agency and the mission of HCD is to provide leadership, policies and programs to expand
and preserve safe and affordable housing opportunities and promote strong communities for all
Californians; and

"WHEREAS, in 2004, California voters passed Proposition 63, the Mental Health Services Act, which
expanded mental health care for children, youth, adults, and seniors; and

"WHEREAS, the Mental Health Services Act dedicated a significant portion of funds for capital
facilities.

"NOW, THEREFORE, I, ARNOLD SCHWARZENEGGER, Governor of the State of California, by



virtue of the power and authority vested in me by the Constitution and statutes of the State of
California, do hereby issue this Order to become effective immediately:

"1. With the goal of creating 10,000 additional units of supportive housing, the Department of Mental
Health (DMH), in consultation with the California Mental Health Directors Association, is directed
to allocate up to $75 million in Mental Health Services Act funds each year to finance the capital
costs associated with development, acquisition, construction and/or rehabilitation of permanent
supportive housing for individuals with mental illness and their families, especially including
homeless individuals with mental illness and their families;

"2.  DMH shall work with the HCD and the California Housing Finance Agency (CalHFA) to utilize
those agencies' expertise in housing and real estate development, financial markets, loan
underwriting and asset management, including expanding other funding sources and tax incentives
to maximize the total commitment devoted to financing permanent supportive housing for
individuals with mental illness and their families, especially including homeless individuals with
mental illness and their families;

"3.  DMH, HCD and CalHFA shall work with other state agencies, county mental health departments,
and other local and private parties to assist in the development of county Community Services and
Supports Plans that focus on the housing needs of individuals with mental illness;

"4.  DMH, HCD and CalHFA shall take appropriate actions to ensure all California counties, large and
small, have the opportunity to obtain funding for the supportive housing funding, providing
technical assistance to any county upon request, to ensure that all counties have the opportunity to
propose projects for the use of these funds;

"5.  CalHFA is directed to seek legislation creating a new category of housing within its statutes
specifically permitting CalHFA to finance housing for persons with mental or physical disabilities
who are in need of supportive housing;

"6.  Nothing in this Order shall preclude the funding of other capital facilities and technology needs
where such funds are available and have been allocated for such purposes pursuant to the Mental
Health Services Act; and

"7.  I further direct that as soon as hereafter possible, this Order be filed in the Office of the Secretary of
State and that widespread publicity and notice be given to this Order.

"IN WITNESS WHEREOF I have here unto set my hand and caused the Great Seal of the State of
California to be affixed this the twelfth day of May 2006.

"/s/ Arnold Schwarzenegger
"Governor of California"

Research References

Cross References

Community mental health services, purposes of and funding for development of innovative program
plans, see Welfare and Institutions Code § 5830.

Code Of Regulations References

Local mental health services fund cash flow statement, see 9 Cal. Code of Regs. § 3520.
Mental health services act, cost report, see 9 Cal. Code of Regs. § 3505.
Mental health services act, definitions,

Bridge funding, see 9 Cal. Code of Regs. § 3200.020.
Community program planning process, see 9 Cal. Code of Regs. § 3200.070.
Full service partnership service category, see 9 Cal. Code of Regs. § 3200.140.
General system development service category, see 9 Cal. Code of Regs. § 3200.170.

Mental health services act, funding provisions,
Non-supplant, see 9 Cal. Code of Regs. § 3410.



Non-supplant reporting requirements, see 9 Cal. Code of Regs. § 3415.

Notes Of Decisions

Local mental health courts 1

1. Local mental health courts

The Mental Health Services Act does not authorize the funding of the costs of customary court staff operating a
local mental health court, including the salaries of judges, commissioners, court clerks, deputy district
attorneys, and deputy public defenders, pursuant to a locally developed and approved county mental health
plan. Op.Atty.Gen 05-1007 (February 23, 2006), 2006 WL 451240.

§ 5893. Funds in excess of allocation; investment 

     •     Historical Notes     •     Notes of Decisions

(a) In any year in which the funds available exceed the amount allocated to counties, such funds shall be carried
forward to the next fiscal year to be available for distribution to counties in accordance with Section 5892 in
that fiscal year.

(b) All funds deposited into the Mental Health Services Fund shall be invested in the same manner in which
other state funds are invested.  The fund shall be increased by its share of the amount earned on investments.

CREDIT(S)
(Added by Initiative Measure (Prop. 63, § 15, approved Nov. 2, 2004, eff. Jan. 1, 2005).)

Historical Notes

Historical And Statutory Notes

2004 Legislation
For title, findings and declarations, purpose and intent, effective date, implementation, construction and

severability provisions relating to Initiative Measure (Prop. 63), see Historical and Statutory Notes
under Welfare and Institutions Code § 5840.

Notes Of Decisions

Local mental health courts 1

1. Local mental health courts

The Mental Health Services Act does not authorize the funding of the costs of customary court staff operating a
local mental health court, including the salaries of judges, commissioners, court clerks, deputy district
attorneys, and deputy public defenders, pursuant to a locally developed and approved county mental health
plan. Op.Atty.Gen 05-1007 (February 23, 2006), 2006 WL 451240.

§ 5894. Distribution of funds in event of restructuring of division 



     •     Historical Notes     •     Notes of Decisions

In the event that Part 3 (commencing with Section 5800) or Part 4 (commencing with Section 5850) of this
division, are restructured by legislation signed into law before the adoption of this measure, the funding
provided by this measure shall be distributed in accordance with such legislation; provided, however, that
nothing herein shall be construed to reduce the categories of persons entitled to receive services.

CREDIT(S)
(Added by Initiative Measure (Prop. 63, § 15, approved Nov. 2, 2004, eff. Jan. 1, 2005).)

Historical Notes

Historical And Statutory Notes

2004 Legislation
For title, findings and declarations, purpose and intent, effective date, implementation, construction and

severability provisions relating to Initiative Measure (Prop. 63), see Historical and Statutory Notes
under Welfare and Institutions Code § 5840.

Notes Of Decisions

Local mental health courts 1

1. Local mental health courts

The Mental Health Services Act does not authorize the funding of the costs of customary court staff operating a
local mental health court, including the salaries of judges, commissioners, court clerks, deputy district
attorneys, and deputy public defenders, pursuant to a locally developed and approved county mental health
plan. Op.Atty.Gen 05-1007 (February 23, 2006), 2006 WL 451240.

§ 5895. Distribution of funds in event of repeal or modification of division 

     •     Historical Notes     •     Notes of Decisions

In the event any provisions of Part 3 (commencing with Section 5800), or Part 4 (commencing with Section
5850) of this division, are repealed or modified so the purposes of this act cannot be accomplished, the funds in
the Mental Health Services Fund shall be administered in accordance with those sections as they read on
January 1, 2004.

CREDIT(S)
(Added by Initiative Measure (Prop. 63, § 15, approved Nov. 2, 2004, eff. Jan. 1, 2005).)

Historical Notes

Historical And Statutory Notes

2004 Legislation
For title, findings and declarations, purpose and intent, effective date, implementation, construction and

severability provisions relating to Initiative Measure (Prop. 63), see Historical and Statutory Notes
under Welfare and Institutions Code § 5840.



Notes Of Decisions

Local mental health courts 1

1. Local mental health courts

The Mental Health Services Act does not authorize the funding of the costs of customary court staff operating a
local mental health court, including the salaries of judges, commissioners, court clerks, deputy district
attorneys, and deputy public defenders, pursuant to a locally developed and approved county mental health
plan. Op.Atty.Gen 05-1007 (February 23, 2006), 2006 WL 451240.

§ 5897. Implementation of mental health services; contracts with county mental health programs;
compliance with performance contracts 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) Notwithstanding any other provision of state law, the State Department of Mental Health shall implement
the mental health services provided by Part 3 (commencing with Section 5800), Part 3.6 (commencing with
Section 5840), and Part 4 (commencing with Section 5850) of this division through contracts with county
mental health programs or counties acting jointly.  A contract may be exclusive and may be awarded on a
geographic basis.  As used here-in a county mental health program includes a city receiving funds pursuant to
Section 5701.5.

(b) Two or more counties acting jointly may agree to deliver or subcontract for the delivery of such mental
health services.  The agreement may encompass all or any part of the mental health services provided pursuant
to these parts.  Any agreement between counties shall delineate each county's responsibilities and fiscal
liability.

(c) The department shall implement the provisions of Part 3 (commencing with Section 5800), Part 3.2
(commencing with Section 5830), Part 3.6 (commencing with Section 5840), and Part 4 (commencing with
Section 5850) of this division through the annual county mental health services performance contract, as
specified in Chapter 2 (commencing with Section 5650) of Part 2 of Division 5.

(d) When a county mental health program is not in compliance with its performance contract, the department
may request a plan of correction with a specific timeline to achieve improvements.

(e) Contracts awarded by the State Department of Mental Health, the California Mental Health Planning
Council, and the Mental Health Services Oversight and Accountability Commission pursuant to Part 3
(commencing with Section 5800), Part 3.1 (commencing with Section 5820), Part 3.2 (commencing with
Section 5830), Part 3.6 (commencing with Section 5840), Part 3.7 (commencing with Section 5845), Part4
(commencing with Section 5850), and Part 4.5 (commencing with Section 5890) of this division, may be
awarded in the same manner in which contracts are awarded pursuant to Section 5814 and the provisions of
subdivisions (g) and (h) of Section 5814 shall apply to such contracts.

(f) For purposes of Section 5775, the allocation of funds pursuant to Section 5892 which are used to provide
services to Medi-Cal beneficiaries shall be included in calculating anticipated county matching funds and the
transfer to the department of the anticipated county matching funds needed for community mental health
programs.

CREDIT(S)
(Added by Initiative Measure (Prop. 63, § 15, approved Nov. 2, 2004, eff. Jan. 1, 2005).)



Historical Notes

Historical And Statutory Notes

2004 Legislation
For title, findings and declarations, purpose and intent, effective date, implementation, construction and

severability provisions relating to Initiative Measure (Prop. 63), see Historical and Statutory Notes
under Welfare and Institutions Code § 5840.

Research References

Cross References

Adult and older adult mental health, services, funding, and distribution of funds, see Welfare and
Institutions Code § 5813.5.

Mental health prevention and early intervention programs, contracts with county mental health
programs, see Welfare and Institutions Code § 5840.2.

Services for children with severe mental illness, when other mental health or entitlement programs
are inadequate, see Welfare and Institutions Code § 5878.3.

Code Of Regulations References

Community services and supports service categories, see 9 Cal. Code of Regs.§ 3615.
Mental health services act, definitions, county, see 9 Cal. Code of Regs. § 3200.090.
The three-year program and expenditure plan, see 9 Cal. Code of Regs. § 3310.

Notes Of Decisions

Local mental health courts 1

1. Local mental health courts

The Mental Health Services Act does not authorize the funding of the costs of customary court staff operating a
local mental health court, including the salaries of judges, commissioners, court clerks, deputy district
attorneys, and deputy public defenders, pursuant to a locally developed and approved county mental health
plan. Op.Atty.Gen 05-1007 (February 23, 2006), 2006 WL 451240.

§ 5898. Development and adoption of regulations 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The department shall develop regulations, as necessary, for the department or designated local agencies to
implement this act.  In 2005, the director may adopt all regulations pursuant to this act as emergency regulations
in accordance with Chapter 3.5 (commencing with Section 11340) of Part 1 of Division 3 of Title 2 of the
Government Code.  For the purpose of the Administrative Procedure Act, the adoption of regulations, in 2005,
shall be deemed an emergency and necessary for the immediate preservation of the public peace, health and
safety, or general welfare.  These regulations shall not be subject to the review and approval of the Office of
Administrative Law and shall not be subject to automatic repeal until final regulations take effect.  Emergency
regulations adopted in accordance with this provision shall not remain in effect for more than a year.  The final
regulations shall become effective upon filing with the Secretary of State.  Regulations adopted pursuant to this



section shall be developed with the maximum feasible opportunity for public participation and comments.

CREDIT(S)
(Added by Initiative Measure (Prop. 63, § 15, approved Nov. 2, 2004, eff. Jan. 1, 2005).)

Historical Notes

Historical And Statutory Notes

2004 Legislation
For title, findings and declarations, purpose and intent, effective date, implementation, construction and

severability provisions relating to Initiative Measure (Prop. 63), see Historical and Statutory Notes
under Welfare and Institutions Code § 5840.

Research References

Code Of Regulations References

Mental health services act, definitions, bridge funding, see 9 Cal. Code of Regs. § 3200.020.

Notes Of Decisions

Local mental health courts 1

1. Local mental health courts

The Mental Health Services Act does not authorize the funding of the costs of customary court staff operating a
local mental health court, including the salaries of judges, commissioners, court clerks, deputy district
attorneys, and deputy public defenders, pursuant to a locally developed and approved county mental health
plan. Op.Atty.Gen 05-1007 (February 23, 2006), 2006 WL 451240.

Part 5. Institutions For Mental Disease

Chapter 1. General Provisions

Article 1. Legislative Findings And Intent

§ 5900. Purpose of part 

     •     Historical Notes

This part is intended to organize and finance mental health services in skilled nursing facilities designated as
institutions for mental disease, in a way that will promote the well-being of the residents.  It is furthermore
intended to effectively utilize existing resources in the delivery of mental health services to severely and
persistently mentally disabled persons; to ensure continued receipt of federal funds; to minimize the fiscal



exposure of counties; to maintain state responsibility for licensing and certification; to maintain services to
individual county consumers at the 1990-91 fiscal year levels; and to provide a mechanism for the orderly
transition of programmatic and fiscal responsibility from the state to the counties, in a way that will maintain
the stability and viability of the industry.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 198, eff. June 30, 1991.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see Historical and Statutory

Notes under Welfare and Institutions Code § 5600.
Former § 5900, added by Stats.1972, c. 1255, p. 2482, § 27, defining coordinator, was repealed by

Stats.1977, c. 1252, § 633.  See Health and Safety Code § 11970.

§ 5901. Issues to be resolved 

     •     Historical Notes

(a) The Legislature finds that the following issues relating to program operation must be resolved prior to the
full assumption of responsibility for institutions for mental disease program monitoring and reimbursement
procedures by the counties:

(1) The information regarding the program is inadequate to accurately allocate funding to the counties without
significant disruption of patient care.

(2) There is currently no administrative mechanism whereby all counties can immediately assume these
responsibilities without endangering the health and safety of the persons being served.

(b) (1) During the 1991-92 fiscal year, the sum of eighty-seven million seven hundred twenty-seven thousand
dollars ($87,727,000) shall be made available from the Mental Health Subaccount of the Sales Tax Account of
the Local Revenue Fund to the department for support of institutions for mental disease.

(2) For the 1991-92 fiscal year, the department shall issue a preliminary allocation of at least fifty-seven million
four hundred fifty thousand dollars ($57,450,000) of the amount identified in paragraph (1).  In developing a
preliminary allocation, the department shall utilize a methodology that will minimize disruption of services to
persons being served and that will continue access at the 1990-91 fiscal year level.

(3) During the 1991-92 fiscal year, the department shall administer institution for mental disease resources
remaining from the amount identified in paragraph (1) after the allocation described in (2) has been made, as a
risk pool on behalf of all the counties.  Effective July 1, 1991, the department shall enter into contracts with
institutions for mental disease providers at the 1990-91 fiscal year contract bed level.  These resources shall be
made available to all counties.

(4) The department shall establish a method for the identification of persons, by county, residing in institutions
for mental disease, and notification of counties of their program and fiscal responsibilities.

(c) The Department of Finance may authorize a loan of up to twenty million dollars ($20,000,000) from the
General Fund for deposit into the Institutions for Mental Disease Account of the Mental Health Facilities Fund
established pursuant to Section 17602.05, for use by the State Department of Mental Health in implementing
this part.



CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 198, eff. June 30, 1991.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see Historical and Statutory

Notes under Welfare and Institutions Code § 5600.
Former § 5901, added by Stats.1972, c. 1255, p. 2482, § 27, defining narcotic and drug abuse program,

was repealed by Stats.1977, c. 1252, § 633.  See Health and Safety Code §  11971.

Article 2. Interim Contracting Mechanism

§ 5902. County administration of institutions; transitional provisions 

     •     Historical Notes

(a) In the 1991-92 fiscal year, funding sufficient to cover the cost of the basic level of care in institutions for
mental disease at the rate established by the State Department of Health Services shall be made available to the
department for skilled nursing facilities, plus the rate established for special treatment programs.  The
department may authorize a county to administer institutions for mental disease services if the county with the
consent of the affected providers makes a request to administer services and an allocation is made to the county
for these services.  The department shall continue to contract with these providers for the services necessary for
the operation of the institutions for mental disease.

(b) In the 1992-93 fiscal year, the department shall consider county-specific requests to continue to provide
administrative services relative to institutions for mental disease facilities when no viable alternatives are found
to exist.

(c)(1) By October 1, 1991, the department, in consultation with the California Conference of Local Mental
Health Directors and the California Association of Health Facilities, shall develop and publish a county-specific
allocation of institutions for mental disease funds which will take effect on July 1, 1992.

(2) By November 1, 1991, counties shall notify the providers of any intended change in service levels to be
effective on July 1, 1992.

(3) By April 1, 1992, counties and providers shall have entered into contracts for basic institutions for mental
disease services at the rate described in subdivision (e) for the 1992-93 fiscal year at the level expressed on or
before November 1, 1991, except that a county shall be permitted additional time, until June 1, 1992, to
complete the processing of the contract, when any of the following conditions are met:

(A) The county and the affected provider have agreed on all substantive institutions for mental disease contract
issues by April 1, 1992.

(B) Negotiations are in process with the county on April 1, 1992, and the affected provider has agreed in
writing to the extension.

(C) The service level committed to on November 1, 1991, exceeds the affected provider's bed capacity.

(D) The county can document that the affected provider has refused to enter into negotiations by April 1, 1992,



or has substantially delayed negotiations.

(4) If a county and a provider are unable to reach agreement on substantive contract issues by June 1, 1992, the
department may, upon request of either the affected county or the provider, mediate the disputed issues.

(5) Where contracts for service at the level committed to on November 1, 1991, have not been completed by
April 1, 1992, and additional time is not permitted pursuant to the exceptions specified in paragraph (3) the
funds allocated to those counties shall revert for reallocation in a manner that shall promote equity of funding
among counties.  With respect to counties with exceptions permitted pursuant to paragraph (3), funds shall not
revert unless contracts are not completed by June 1, 1992.  In no event shall funds revert under this section if
there is no harm to the provider as a result of the county contract not being completed.  During the 1992-93
fiscal year, funds reverted under this paragraph shall be used to purchase institution for mental disease/skilled
nursing/special treatment program services in existing facilities.

(6) Nothing in this section shall apply to negotiations regarding supplemental payments beyond the rate
specified in subdivision (e).

(d) On or before April 1, 1992, counties may complete contracts with facilities for the direct purchase of
services in the 1992-93 fiscal year.  Those counties for which facility contracts have not been completed by that
date shall be deemed to continue to accept financial responsibility for those patients during the subsequent
fiscal year at the rate specified in subdivision (a).

(e) As long as contracts with institutions for mental disease providers require the facilities to maintain skilled
nursing facility licensure and certification, reimbursement for basic services shall be at the rate established by
the State Department of Health Services.  Except as provided in this section, reimbursement rates for services in
institutions for mental diseases shall be the same as the rates in effect on July 31, 2004.  Effective July 1, 2005,
through June 30, 2008, the reimbursement rate for institutions for mental disease shall increase by 6.5 percent
annually.  Effective July 1, 2008, the reimbursement rate for institutions for mental disease shall increase by 4.7
percent annually.

(f)(1) Providers that agree to contract with the county for services under an alternative mental health program
pursuant to Section 5768 that does not require skilled nursing facility licensure shall retain return rights to
licensure as skilled nursing facilities.

(2) Providers participating in an alternative program that elect to return to skilled nursing facility licensure shall
only be required to meet those requirements under which they previously operated as a skilled nursing facility.

(g) In the 1993-94 fiscal year and thereafter, the department shall consider requests to continue administrative
services related to institutions for mental disease facilities from counties with a population of 150,000 or less
based on the most recent available estimates of population data as determined by the Population Research Unit
of the Department of Finance.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 198, eff. June 30, 1991.  Amended by Stats.1992, c. 23 (S.B.984), §
4, eff. April 1, 1992; Stats.1992, c. 1374 (A.B.14), § 50, eff. Oct. 28, 1992; Stats.2005, c. 508 (A.B.360), § 5,
eff. Oct. 4, 2005.)

Historical Notes

Historical And Statutory Notes

2005 Legislation
For urgency effective provisions relating to Stats.2005, c. 508 (A.B.360), see Historical and Statutory

Notes under Health and Safety Code § 1324.20.
For letter of intent regarding Stats.2005, c. 508 (A.B.360), see Historical and Statutory Notes under



Health and Safety Code § 1324.20.
1998 Main Volume
The 1992 amendment of this section by c. 1374 explicitly amended the 1992 amendment of this section

by c. 23.
Governor's signature letter regarding Stats.1992, c. 23 (S.B.984), see Historical and Statutory Notes

under Welfare and Institutions Code § 4383.
Former § 5902,, added by Stats.1972, c. 1255, p. 2482, § 27, relating to narcotics and drug abuse

registries, was repealed by Stats.1977, c. 1252, § 633.  See Health and Safety Code § 11972.

§ 5903. SSI/SSP benefits; collection from clients and client payees by institution for mental disease
providers; remission to department of collected funds until June 30, 1992; provider not deemed
authorized representative; proration of benefits by days spent at facility; availability to Legislature of
collections data 

     •     Historical Notes

(a) For the purposes of this section, the following definitions shall apply:

(1) "Client" means an individual who is all of the following:

(A) Mentally disabled.

(B) Medi-Cal eligible.

(C) Under the age of 65 years.

(D) Certified for placement in an institution for mental disease by a county.

(E) Eligible for Supplemental Security Income/State Supplementary Program for the Aged, Blind, and Disabled
(SSI/SSP) benefits.

(2) "Client's payee" means an authorized representative who may receive revenue resources, including SSI/SSP
benefits, on behalf of a client.

(3) "SSI/SSP benefits" means revenue resources paid to an eligible client, or the client's payee, by the federal
Social Security Administration pursuant to Subchapter 16 (commencing with Section 1381) of Chapter 7 of
Title 42 of the United States Code, and Chapter 3 (commencing with Section 12000) of Part 3 of Division 9.

(b) (1) Between August 1, 1991, and June 30, 1992, institution for mental disease providers shall make
reasonable efforts to collect SSI/SSP benefits from a client or a client's payee.  The provider shall invoice the
client or the client's payee for the SSI/SSP benefits, minus the personal and incidental allowance amount as
established by the Social Security Administration, and remit all SSI/SSP funds collected to the department
pursuant to procedures established by the department.

(2) Commencing July 1, 1992, and to the extent permitted by federal law, institution for mental disease
providers may collect SSI/SSP benefits from a client or a client's payee.  The amount to be invoiced shall be the
amount of the client's SSI/SSP benefits, minus the personal and incidental allowance amount as established by
the Social Security Administration.  The administrative mechanism for collection of SSI/SSP benefits,
including designation of the party responsible for collection, shall be determined by negotiation between the
counties and the providers.

(c) In collecting SSI/SSP benefits from the client or the client's payee, the provider shall not be deemed to be
the authorized representative, as defined in Section 72015 of Title 22 of the California Code of Regulations, for
purposes of handling the client's moneys or valuables.

(d) Providers shall make all reasonable efforts, as specified in procedures developed by the department in



consultation with providers, to collect SSI/SSP benefits from the client or the client's payee.  Providers shall
establish an accounting procedure, approved by the department, for the actual collection and remittance of these
funds.

(e) Providers shall prorate the client's SSI/SSP benefits by the number of days spent in the facility.

(f) After June 30, 1992, and not later than January 1, 1993, the department shall make data available to the
Legislature, upon request, regarding the SSI/SSP collections made by institution for mental disease providers
pursuant to this section.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 198, eff. June 30, 1991.  Amended by Stats.1991, c. 918 (S.B.1152),
§ 1, eff. Oct. 14, 1991.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 5903, added by Stats.1972, c. 1255, p. 2482, § 27, relating to registration of narcotics and drug

abuse programs, was repealed by Stats.1977, c. 1252, § 633.  See Health and Safety Code § 11973.

§ 5903.5. Liquidation of uncollectible accounts receivable 

Notwithstanding any other provision of law, the department may liquidate accounts receivable from individual
clients or payees of clients from institution for mental disease funds appropriated by the Legislature, when they
have been determined by the department to be uncollectible, including accounts receivable in existence prior to
the effective date of this section.  Liquidation shall occur no sooner than 12 months after the original date of the
accounts receivable debt.

CREDIT(S)
(Added by Stats.1991, c. 918 (S.B.1152), § 2, eff. Oct. 14, 1991.)

Article 3. Procedures For The Transfer Of Responsibility From The State To The Counties

§ 5907. Uniform contract format 

     •     Historical Notes

No later than January 1, 1992, the director, in consultation with the California Conference of Local Mental
Health Directors and representatives of institutions for mental disease, shall develop a suggested uniform
contract format that may be used by counties for the purchase of services from institutions for mental disease.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 198, eff. June 30, 1991.)

Historical Notes

Historical And Statutory Notes



1998 Main Volume
For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see Historical and Statutory

Notes under Welfare and Institutions Code § 5600.
Former § 5907, added by Stats.1977, c. 532, p. 1734, § 1, related to the confidentiality of the records of

patients who participate in narcotic and drug abuse programs.  See Health and Safety Code § 11977.

§ 5908. Services purchased by county; notice of modification of quantity to be purchased 

     •     Historical Notes

On or before October 1, 1992, and in each following year, the counties contracting directly with the facility
shall inform the facility of any intent to modify the quantity of services to be purchased in the subsequent fiscal
year.  Contracts for these services shall be completed by April 1 of each year for the following year.  In the
absence of cause, changes shall not be made without this notification.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 198, eff. June 30, 1991.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see Historical and Statutory

Notes under Welfare and Institutions Code § 5600.

§ 5909. Special treatment programs; authority of director 

     •     Historical Notes

The Director of Mental Health shall retain the authority and responsibility to monitor and approve special
treatment programs in skilled nursing facilities in accordance with Sections 72443 to 72474, inclusive, of Title
22 of the California Code of Regulations.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 198, eff. June 30, 1991.)

Historical Notes
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1998 Main Volume
For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see Historical and Statutory

Notes under Welfare and Institutions Code § 5600.

§ 5910. Intercounty agreements with facilities 

     •     Historical Notes

Nothing in this article shall preclude two or more counties from establishing a single agreement with a facility,
or group of facilities, for the purchase of services for the counties as a single entity.  When two or more



counties enter into an agreement, a single county may act as the host county for the purpose of program
management and administration.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 198, eff. June 30, 1991.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see Historical and Statutory

Notes under Welfare and Institutions Code § 5600.

§ 5911. Expansion of services 

     •     Historical Notes

A county or group of counties, by agreement, may expand services into additional facilities utilizing any funds
available to the county or counties for that purpose.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 198, eff. June 30, 1991.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
For conditions rendering the provisions of Stats.1991, c. 89 inoperative, see Historical and Statutory

Notes under Welfare and Institutions Code § 5600.

§ 5912. Reimbursement for basic services; rates 

     •     Historical Notes     •     Research References

(a) As long as contracts require institutions for mental disease to continue to be licensed and certified as skilled
nursing facilities by the State Department of Public Health, they shall be reimbursed for basic services at the
rate established by the State Department of Health Care Services.  Except as provided in this section,
reimbursement rates for services in institutions for mental disease shall be the same as the rates in effect on July
31, 2004.  Effective July 1, 2005, through June 30, 2008, the reimbursement rate for institutions for mental
disease shall increase by 6.5 percent annually.  Effective July 1, 2008, the reimbursement rate for institutions
for mental disease shall increase by 4.7 percent annually.

(b) Notwithstanding subdivision (a), from July 1, 2010, to June 30, 2012, inclusive, the reimbursement rate for
services in institutions for mental disease that are licensed and certified as skilled nursing facilities shall be the
same as the rates in effect on July 1, 2009.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 198, eff. June 30, 1991.  Amended by Stats.2005, c. 508 (A.B.360), §
6, eff. Oct. 4, 2005; Stats.2010, c. 554 (A.B.2645), § 1, eff. Sept. 29, 2010.)



Operative Effect

For conditions rendering the provisions of Stats.1991, c. 89 (A.B.1288), inoperative
"in the event of a determination by the Commission on State Mandates . . . or a final

judicial determination . . . that any provision of this act is a state-mandated local
program requiring state reimbursement to a local agency or school district within the

meaning of Section 6 of Article XIII B of the California Constitution", see Stats.1991, c.
89 (A.B.1288), § 209, as amended by Stats.1993, c. 728 (A.B.1728), § 6.

Historical Notes

Historical And Statutory Notes

2010 Main Volume
For conditions rendering the provisions of Stats.1991, c. 89 (A.B.1288), inoperative, see Historical and

Statutory Notes under Welfare and Institutions Code § 5600.
For urgency effective provisions relating to Stats.2005, c. 508 (A.B.360), see Historical and Statutory

Notes under Health and Safety Code § 1324.20.
For letter of intent regarding Stats.2005, c. 508 (A.B.360), see Historical and Statutory Notes under

Health and Safety Code § 1324.20.
2010 Legislation
Section 2 of Stats.2010, c. 554 (A.B.2645), provides:
"SEC. 2. This act is an urgency statute necessary for the immediate preservation of the public peace,

health, or safety within the meaning of Article IV of the Constitution and shall go into immediate
effect.  The facts constituting the necessity are:

"In order for counties to begin using their limited mental health realignment funds to provide
community-based care to indigent residents in need, it is necessary that this act take effect
immediately."

Research References

Cross References

Department of Health Care Services, generally, see Health and Safety Code § 100100 et seq.
2010 Main Volume

DIVISION 6. ADMISSIONS AND JUDICIAL COMMITMENTS

Part 1. Admissions

Chapter 1. Voluntary Admissions To Mental Hospitals And Institutions

§ 6000. Requirements for admission 



     •     Historical Notes     •     Research References     •     Notes of Decisions

[Application]  Pursuant to applicable rules and regulations established by the State Department of Mental
Health or the State Department of Developmental Services, the medical director of a state hospital for the
mentally disordered or developmentally disabled may receive in such hospital, as a boarder and patient, any
person who is a suitable person for care and treatment in such hospital, upon receipt of a written application for
the admission of the person into the hospital for care and treatment made in accordance with the following
requirements:

(a) [Adults]  In the case of an adult person, the application shall be made voluntarily by the person, at a time
when he is in such condition of mind as to render him competent to make it or, if he is a conservatee with a
conservator of the person or person and estate who was appointed under Chapter 3 (commencing with Section
5350) of Part 1 of Division 5 with the right as specified by court order under Section 5358 to place his
conservatee in a state hospital, by his conservator.

(b) [Minors]  In the case of a minor person, the application shall be made by his parents, or by the parent,
guardian, conservator, or other person entitled to his custody to any of such mental hospitals as may be
designated by the Director of Mental Health or the Director of Developmental Services to admit minors on
voluntary applications.  If the minor has a conservator of the person, or the person and the estate, appointed
under Chapter 3 (commencing with Section 5350) of Part 1 of Division 5, with the right as specified by court
order under Section 5358 to place the conservatee in a state hospital the application for the minor shall be made
by his conservator.

[Voluntary patients]  Any such person received in a state hospital shall be deemed a voluntary patient.

[Records]  Upon the admission of a voluntary patient to a state hospital the medical director shall immediately
forward to the office of the State Department of Mental Health or the State Department of Developmental
Services the record of such voluntary patient, showing the name, residence, age, sex, place of birth, occupation,
civil condition, date of admission of such patient to such hospital, and such other information as is required by
the rules and regulations of the department.

[Charges]  The charges for the care and keeping of a mentally disordered person in a state hospital shall be
governed by the provisions of Article 4 (commencing with Section 7275) of Chapter 3 of Division 7 relating to
the charges for the care and keeping of mentally disordered persons in state hospitals.

[Departure; adults]  A voluntary adult patient may leave the hospital or institution at any time by giving notice
of his desire to leave to any member of the hospital staff and completing normal hospitalization departure
procedures.  A conservatee may leave in a like manner if notice is given by his conservator.

[Departure; minors]  A minor person who is a voluntary patient may leave the hospital or institution after
completing normal hospitalization departure procedures after notice is given to the superintendent or person in
charge by the parents, or the parent, guardian, conservator, or other person entitled to the custody of the minor,
of their desire to remove him from the hospital.

[Reapplication on attaining majority]  No person received into a state hospital, private mental institution, or
county psychiatric hospital as a voluntary patient during his minority shall be detained therein after he reaches
the age of majority, but any such person, after attaining the age of majority, may apply for admission into the
hospital or institution for care and treatment in the manner prescribed in this section for applications by adult
persons.

[Rules and regulations]  The State Department of Mental Health or the State Department of Developmental
Services shall establish such rules and regulations as are necessary to carry out properly the provisions of this
section.

CREDIT(S)



(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.  Amended by Stats.1968, c. 1374, p. 2675,
§ 86, operative July 1, 1969; Stats.1969, c. 722, p. 1442, § 47, eff. Aug. 8, 1969, operative July 1, 1969;
Stats.1971, c. 1593, p. 3356, § 414, operative July 1, 1973; Stats.1973, c. 546, p. 1067, § 55, eff. Sept. 17, 1973;
Stats.1977, c. 1252, p. 4597, § 634, operative July 1, 1978; Stats.1978, c. 429, p. 1461, § 219, eff. July 17, 1978,
operative July 1, 1978; Stats.1979, c. 730, p. 2536, § 149, operative Jan. 1, 1981; Stats.1980, c. 676, p. 2041, §
340.)

Historical Notes

Law Revision Commission Comments

1979 Amendment
Section 6000 is amended to add the references to a conservator of a minor since a conservator may be

appointed for the person of a married minor under the Probate Code as well as under the Welfare
and Institutions Code. Prob. Code§ 1800. [14 Cal.L.Rev.Comm. Reports 958 (1978)].

Historical And Statutory Notes

1998 Main Volume
The 1968 amendment inserted the proviso in the former second sentence of the fourth paragraph, which

read: "The county where a mentally retarded person resided at the time of admission, as determined
by the Department of Mental Hygiene, shall pay the cost to the state of the care of such person as
provided by Sections 7510 and 7511 of this code; provided that, if a minor mentally retarded person
is committed by the county where the state hospital is located solely for the reason that he has
attained majority, the county of residence of such person shall remain the same as that established at
the time of his initial admission."

The 1969 amendment substituted in the introductory provision of the first paragraph "medical director"
for "superintendent"; substituted in subpar.(a) "if he is a conservatee with a conservator of the
person or person and estate who was appointed under Chapter 3 (commencing with Section 5350) of
Part 1 of Division 5 with the right as specified by court order under Section 5328 to place his
conservatee in a state hospital, by his conservator" (subsequently amended; see 1980 amendment
note) for "if he is a conservatee, by his conservator"; added the second sentence of subpar.(b);
substituted in the third paragraph, relating to records, "medical director" for "superintendent"; and
deleted the phrase "of this code" in the former last paragraph of the section, which previously read:

"No person shall be admitted to a state hospital for the mentally retarded under this article unless he
meets the residence requirements set forth in Section 6451 of this code."

The 1971 amendment substituted "State Department of Health" (now "State Department of Mental
Health") for "State Department of Mental Hygiene" and "Director of Health" (now "Director of
Mental Health") for "Director of Mental Hygiene".

The 1973 amendment deleted the last two sentences of the fourth paragraph, relating to charges, which
previously read: "The county where a mentally retarded person resided at the time of admission, as
determined by the State Department of Health, shall pay the cost to the state of the care of such
person as provided by Sections 7510 and 7511 of this code; provided that, if a minor mentally
retarded person is committed by the county where the state hospital is located solely for the reason
that he has attained majority, the county of residence of such person shall remain the same as that
established at the time of his initial admission.  The responsibility of the mentally retarded patient
and his kindred for reimbursement to the county shall be governed by Chapters 1, 2, 4, and 5
(commencing with Section 17000) of Part 5 of Division 10."; and deleted the former last paragraph
of the section, which read:

"No person shall be admitted to a state hospital for the mentally retarded under this article unless he
meets the residence requirements set forth in Section 6451."

The 1977 amendment, in the introductory provision, relating to application, inserted "applicable"



preceding "rules and regulations" and substituted "State Department of Mental Health or the State
Department of Developmental Services" for "State Department of Health"; substituted in subpar.(b)
"Director of Mental Health or the Director of Developmental Services" for "Director of Health"; and
substituted in the third paragraph, relating to records, and in the last paragraph "State Department of
Mental Health or the State Department of Developmental Services" for "State Department of
Health".

The 1978 amendment substituted in the introductory provision "developmentally disabled" for "mentally
retarded".

The 1979 amendment inserted in subpar.(b) of the first paragraph and in the sixth paragraph, relating to
departure of minors, "conservator," following "guardian,".

The 1980 amendment substituted in subpars.(a) and (b) "Section 5358" for "Section 5328"; and
substituted in the fourth paragraph, relating to charges, "Division 7" for "Part 4".

Former § 6000, added by Stats.1965, c. 391, p. 1680, § 5, derived from former § 6610, added by
Stats.1947, c. 1061, p. 2462, § 2, was repealed by Stats.1967, c. 1667, p. 4107, § 36.5, operative July
1, 1969.  It provided additional procedure for admission of the mentally ill to state hospitals.

Former § 6000, enacted by Stats.1937, c. 369, p. 1147, § 6000, amended by Stats.1949, c. 1211, p. 2127,
§ 2, was renumbered § 6300 and amended by Stats.1965, c. 391, p. 1696, § 29, and was renumbered
§ 7100 and amended by Stats.1968, c. 1374, p. 2683, § 96.

Section 6050, added by Stats.1965, c. 391, p. 1688, § 5, amended by Stats.1967, c. 1307, p. 3129, § 1,
from which this section was derived, as prevailing over Stats.1967, c. 1667, p. 4053, see Historical
Note, post.

Section 50 of Stats.1967, c. 1667, read as follows:
"Any section of any act, enacted by the Legislature at its 1967 Regular Session prior or subsequent to

the enactment of this act, which amends, adds, or repeals a section of Division 6 (commencing with
Section 5000), Division 6.5 (commencing with Section 7900), Division 7 (commencing with Section
8000), or Division 8 (commencing with Section 9000) of the Welfare and Institutions Code, shall
prevail over this act."

Derivation: Former § 5265, added by Stats.1961, c. 460, p. 1539, § 1.
Former § 6050, added by Stats.1965, c. 391, p. 1688, § 5, amended by Stats.1967, c. 1307, p. 3129, § 1.
Former § 6602, enacted by Stats.1937, c. 369, p. 1153, § 6602, amended by Stats.1943, c. 577, p. 2146,

§ 1; Stats.1961, c. 79, p. 1064, § 18; Stats.1961, c. 2086, p. 4350, § 16; Stats.1965, c. 1797, p. 4153,
§ 27.

Pol.C. § 2185b, added by Stats.1911, c. 277, p. 465, § 1.

Research References

Cross References

Admission of developmentally disabled person to be upon application of parent or conservator, see
Welfare and Institutions Code § 4825.

Insurance, intentional submission of false or fraudulent claims, adjournment of criminal proceedings
under this Division, see Penal Code § 550.

State hospitals for developmentally disabled, see Welfare and Institutions Code § 7500 et seq.
State hospitals for mentally disordered, see Welfare and Institutions Code § 7200 et seq.
Voluntary application for mental health services by minors under juvenile court jurisdiction, see

Welfare and Institutions Code § 6552.

Code Of Regulations References

Voluntary patients' right to refuse antipsychotic medications, see 9 Cal. Code of Regs. § 850 et seq.

Law Review And Journal Commentaries



Children's inpatient mental health treatment: Extending due process to all commitment procedures.
(1983) 17 U.S.F.L.Rev. 797.

Civil commitment of the mentally ill. (1967) 14 UCLA L.Rev. 822.
Commitment reform. (1967) 55 Cal.L.Rev. 1.
Conservatorship for the "gravely disabled": California's nondeclaration of nonindependence.  Grant

H. Morris (1978) 15 San Diego L.Rev. 201.
Impact of a child's due process victory on the California mental health system: In re Roger S.(1982)

70 Cal.L.Rev. 373.
Involuntary commitment of minors: Where to draw a line on parental authority. (1978) 66

Cal.L.Rev. 344.
Legal problems of families with mentally retarded member. (1973) 6 U.C.Davis L.Rev. 40.
Need for reform in California civil commitment procedure. (1967) 19 Stan.L.Rev. 992.
Placing minors in California mental hospitals.  Judge Stephen M. Lachs (1982) 4 Whittier L.Rev. 57.
Protecting rights of mentally ill.  Harvey J. Shwed (1978) 64 A.B.A.J. 564.
Pursuing justice for the mentally disabled.  Grant H. Morris, 42 San Diego L. Rev. 757 (2005).
Review of Selected 2007 California Legislation (Chapter 340: Closing a loophole in California's sex

offenders registration laws).  Alissa Pleau, 38 McGeorge L. Rev. 276 (2007).
Right to effective mental treatment.  Ralph Kirkland Schwitzgebel (1974) 62 Cal.L.Rev. 936.
Volunteering children: Parental commitment of minors to mental institutions.  James W. Ellis (1974)

62 Cal.L.Rev. 840.
1998 Main Volume

Library References

Recommendations relating to Guardianship-Conservatorship Law.  14 Cal.L.Rev.Comm. Reports
501 (1978).

United States Supreme Court

Children and minors.  Mental health laws permitting voluntary admission of minor children to
mental hospitals by parents or guardians. Parham v. J. R., 1979, 99 S.Ct. 2493, 442 U.S. 584, 61
L.Ed.2d 101.

Collateral References:

Witkin, Summary (9th ed) Const Law §515
Witkin, Summary (9th ed) Wills §916
Witkin & Epstein, Criminal Law (2d ed) §§1630, 1631, 1633, 1637, 1638
Cal Jur 3d Const §324; Crim L §§2038, 3466; Guard & C §106; Heal Art §91; Incomp §§5, 6, 10, 12
 Cal Digest of Official Reports 3d Series, Delinquent Children §6, Guardianship and

Conversatorship §47, Incompetent Persons §§4, 6.
 Am Jur 2d Hospitals and Asylums §12, Incompetent Persons §§31, 45, 55-60.
Mental incapacity or disease as constituting total or permanent disability within insurance coverage.

22 ALR3d 1000.
Actionability of imputing to private person mental disorder or incapacity, or impairment of mental

facilities.  23 ALR3d 652.
Mental competency of patient to consent to surgical operation or medical treatment.  25 ALR3d

1439.
Liability for malicious prosecution predicated upon institution of, or conduct in connection with,

insanity proceedings.  30 ALR3d 455.
Power of parent, guardian, or committee to consent to surgical invasion of ward's person for benefit

of another.  35 ALR3d 692.
Liability of one releasing institutionalized mental patient for harm he causes.  38 ALR3d 699.
Cross-examination of witness as to his mental state or condition to impeach competency or



credibility.  44 ALR3d 1203.

Notes Of Decisions

In general 2
Commitment petition 3.5
Court-martial conviction 8
Habeas corpus 6
Minors 5
Review 9
Validity 1
Validity of commitment 4
Voluntary admission 3
Waiver of rights 7

1. Validity

A developmentally disabled adult placed in a state hospital at request of one not so legally authorized may not
be deemed a "voluntary" admittee because he or she has neither requested nor knowingly agreed to placement;
present statutory scheme permitting indefinite placement of such nonprotesting adult in a state hospital without
any hearing violates due process. In re Hop (1981) 171 Cal.Rptr. 721, 29 Cal.3d 82, 623 P.2d 282.
Constitutional Law  4340; Mental Health  38

2. In general

Probation officer, in whose care and custody a minor was placed as a ward by the juvenile court and who was
authorized by court to determine place best suited to provide psychiatric treatment for minor, was a "person
entitled to his custody" within this section providing that application for voluntary admission of minor to state
mental hospital shall be made by his parent, guardian or other person entitled to his custody. In re M. J. E.(App.
2 Dist. 1974) 118 Cal.Rptr. 398, 43 Cal.App.3d 792. Mental Health  38

Accepted mode for court action with respect to hospitalization of mentally disordered persons, who are neither
mentally retarded nor immediately dangerous, is by empowering court-appointed custodian to apply for a
voluntary admission. In re M. J. E.(App. 2 Dist. 1974) 118 Cal.Rptr. 398, 43 Cal.App.3d 792. Mental Health

 37.1

Section 5328 makes department of mental hygiene rosters and records required to be kept by §§ 4019, 6002,
and this section confidential.  69-165, 53 Op.Atty.Gen. 151, 4-7-70.

If confinement of unemployment compensation claimant in a state hospital is voluntary and ordered by a
physician the patient would be entitled to hospital benefits under the Unemployment Compensation Insurance
Act if otherwise eligible in view of § 6602 (repealed) and § 7007 (repealed).  14 Op.Atty.Gen. 101 (1949).

Where a convict in the state prison has been transferred to a state hospital for the insane, after his prison term
has expired, the state hospital might not impose charges upon such persons or their estates or relatives under §§
6650 and 6651 (repealed) for medical care and maintenance until adjudged insane and committed according to
law or admitted as voluntary patient under § 6602 (repealed).  5 Op.Atty.Gen. 251 (1945).

A patient admitted to a state mental hospital upon voluntary petition may be paroled in view of §§ 6600 et
seq.(repealed), 7353 (repealed).  1 Op.Atty.Gen. 203 (1943).

3. Voluntary admission

Mental health evaluators may, in determining whether person for whom Director of Mental Health seeks
involuntary commitment under sexually violent predator (SVP) statute is likely to reoffend if free in the



community, consider that person's amenability to voluntary treatment. People v. Superior Court (Ghilotti)
(2002) 119 Cal.Rptr.2d 1, 27 Cal.4th 888, 44 P.3d 949. Mental Health  465(3)

Evaluators of person whom Director of Mental Health seeks to have committed under sexually violent predator
(SVP) statute may consider any factor which, in their professional judgment, is relevant to the ultimate issue
whether the person is a substantial danger to reoffend if free in the community without any conditions,
supervision, monitoring, or mandatory treatment in custody of the Director of Mental Health. People v.
Superior Court (Ghilotti) (2002) 119 Cal.Rptr.2d 1, 27 Cal.4th 888, 44 P.3d 949. Mental Health  465(1)

Pertinent factors for an evaluator to consider in determining whether a candidate for commitment under
sexually violent predator (SVP) statute would be amenable to voluntary treatment should include: (1)
availability, effectiveness, safety, and practicality of community treatment for particular disorder the person
harbors, (2) whether person's mental disorder leaves him or her with volitional power to pursue such treatment
voluntarily; (3) intended and collateral effects of such treatment, and influence of such effects on a reasonable
expectation that one would voluntarily pursue it; (4) person's progress, if any, in any mandatory SVP treatment
program he or she has already undergone; (5) the person's expressed intent, if any, to seek out and submit to any
necessary treatment, whatever its effects; and (6) any other indicia bearing on credibility and sincerity of such
an expression of intent. People v. Superior Court (Ghilotti) (2002) 119 Cal.Rptr.2d 1, 27 Cal.4th 888, 44 P.3d
949. Mental Health  465(3)

When evaluating a candidate for recommitment under sexually violent predator (SVP) statute, designated
mental health professional may consider the candidate's refusal to cooperate in any phase of treatment provided
by the Department of Mental Health, particularly a period of supervised outpatient treatment in the community,
as a sign that the candidate is not prepared to control his untreated dangerousness by voluntary means if
released unconditionally to the community. People v. Superior Court (Ghilotti) (2002) 119 Cal.Rptr.2d 1, 27
Cal.4th 888, 44 P.3d 949. Mental Health  466

A county mental health hospital or clinic legally may refuse to admit or treat voluntary applicants who are
financially able to obtain such services elsewhere and such refusal of admission or treatment on grounds of
ability to pay for private services does not violate the applicant's constitutional rights. 54 Op.Atty.Gen. 65,
4-22-71.

Section 6602 (repealed; see, now, this section) did not permit the voluntary admission of persons to state
hospitals for the mentally deficient. 35 Op.Atty.Gen. 31.

Guardian of person suffering harmless chronic mental unsoundness or nonpsychotic senile person needing care,
treatment and supervision outside family home, as well as public guardian, have authority to place ward in
suitable place and require him to stay there except that placement and detention in mental facilities is limited
under Prob.C. §§ 1460 (repealed; see, now, Pub.C. § 2250), 1500 (repealed; see, now, Pub.C. §§ 2351, 2352,
2356).  34 Op.Atty.Gen. 313.

Where state agency, regulating business or profession requiring a license which may be suspended because of
licensee's mental illness, requests information from hospital concerning voluntary admission of licensee,
hospital must furnish sufficient information to allow agency to determine whether licensee's admission was for
a mental illness. 31 Op.Atty.Gen. 186.

3.5. Commitment petition

Defendant's prior threatening behavior and statement to child support case worker was highly probative of
intent, and thus they were admissible in trial for harassment and criminal threatening, even though prior
incident occurred two years before, where prior statement was quite similar to statement that formed basis of
charged offenses and was necessary for jury to understand context of offenses, both statements referenced case
worker being shot, state had burden to prove harassment by showing that defendant made threat towards case
worker with purpose to annoy or alarm her, and criminal threatening by showing that defendant made threat
with purpose to terrorize her, and prior threatening behavior was relevant to defendant's motive and intent and



to case worker's state of mind. State v. Brewster (2002) 796 A.2d 158, 147 N.H. 645. Criminal Law 
369.2(3.1)

4. Validity of commitment

Commitment of minor ward of juvenile court to care and custody of probation officer for ultimate placement in
a specified state hospital with the suggestion that the commitment might be accomplished pursuant to this
section relating to voluntary patients for a period as long as six months was invalid, since a mentally disordered
minor ward of juvenile court could be committed only in manner consistent with the LPS Act; opinion In re M.
J. E., 43 Cal.App.3d 792, 118 Cal.Rptr. 398 disapproved. In re Michael E.(1975) 123 Cal.Rptr. 103, 15 Cal.3d
183, 538 P.2d 231. Infants  227(1)

5. Minors

In light of drastic invasion of minor's right to personal liberty and potential damage that might accompany
erroneous diagnosis and placement of minor in state hospital, failure of statutory procedure for admission of
14-year-old minor to state hospital on application by his mother to accord minor an opportunity for
precommitment hearing before neutral fact finder denied procedural due process to minor who was entitled to
hearing to determine whether basis existed for his continued confinement. In re Roger S.(1977) 141 Cal.Rptr.
298, 19 Cal.3d 921, 569 P.2d 1286. Constitutional Law  4347

In view of serious consequences of involuntary commitment of minor as mentally ill or disordered person and
significant potential for error in diagnosis, minor who is mature enough to participate intelligently in
commitment decision may independently assert his right to due process in the decision. In re Roger S.(1977)
141 Cal.Rptr. 298, 19 Cal.3d 921, 569 P.2d 1286. Constitutional Law  4347

Juvenile court, lacking authority to directly commit one of its mentally disordered wards, could not overcome
that lack of authority by resorting to guardianship provisions of probate code and turning an existing
"custodian" into a "guardian" for purposes of making application for voluntary admission of juvenile; such
procedure resulted in a commitment which was not obtained in compliance with § 5000 et seq. and this section
relating to commitment and treatment of mentally disordered persons. In re Michael D.(App. 1 Dist. 1977) 140
Cal.Rptr. 1, 70 Cal.App.3d 522. Mental Health  33

No right was denied to minors by permitting their admission to state hospitals by their parents, even though
nondangerous court wards could not be committed unless mentally retarded or gravely disabled. In re Michael
D.(App. 1 Dist. 1977) 140 Cal.Rptr. 1, 70 Cal.App.3d 522.

Where minor's commitment to state hospital was pursuant to order of court it could not be deemed voluntary
placement even though minor had been declared ward of juvenile court and had been committed to custody of
chief probation officer. In re L. L.(App. 1 Dist. 1974) 114 Cal.Rptr. 11, 39 Cal.App.3d 205. Infants  227(1)

6. Habeas corpus

Minors who are 14 years of age or older and who are confined in state hospitals under voluntary admissions
pursuant to this section may by petition for writ of habeas corpus allege that they are not mentally ill or
disordered, or that, even if mentally ill, they are not gravely disabled or dangerous and that treatment for which
they are confined is not reasonably likely to be beneficial; if petition states prima facie case, order to show
cause should issue and hearing should be held and if court finds that minor is not mentally ill or disordered, he
must be released; if that minor is found to be mentally ill or disordered, but not gravely disabled or dangerous,
minor may be released only if treatment in state hospital is found not to be reasonably likely to benefit him. In
re Roger S.(1977) 141 Cal.Rptr. 298, 19 Cal.3d 921, 569 P.2d 1286. Habeas Corpus  743; Habeas Corpus

 537.1

Juvenile's petition for writ of habeas corpus, alleging unlawful confinement at state mental hospital, would not
be deemed moot as result of juvenile's placement in foster home while application for writ was pending, in view
of stigma involved in placement in mental institution. In re Michael D.(App. 1 Dist. 1977) 140 Cal.Rptr. 1, 70



Cal.App.3d 522. Habeas Corpus  232

7. Waiver of rights

Minor may waive constitutional rights and acquiesce in parent's decision to place him in state hospital for
treatment, thus achieving in practical effect a "voluntary" admission, but to be truly voluntary and intelligent in
constitutional sense, waiver should be made only if minor is aware of his rights and consequences of waiver,
including nature of commitment, its probable duration, and treatment regimen. In re Roger S.(1977) 141
Cal.Rptr. 298, 19 Cal.3d 921, 569 P.2d 1286. Constitutional Law  947

8. Court-martial conviction

Court-martial conviction in another country could not qualify as a sexually violent offense for purposes of
commitment under Sexually Violent Predators Act because it was not a "conviction in another state" within the
plain meaning of the Act. People v. Hunt (App. 3 Dist. 1999) 88 Cal.Rptr.2d 524, 74 Cal.App.4th 939,
rehearing denied. Mental Health  454

9. Review

A court entertaining a petition for an involuntary civil commitment under the sexually violent predator (SVP)
statute has authority to review for legal error the expert evaluations which are a prerequisite to the filing of such
a petition. People v. Superior Court (Ghilotti) (2002) 119 Cal.Rptr.2d 1, 27 Cal.4th 888, 44 P.3d 949. Mental
Health  457

§ 6000.5. Admission of developmentally disabled person to hospital for developmentally disabled 

     •     Historical Notes     •     Notes of Decisions

Pursuant to Section 6000, the medical director of a state hospital for the developmentally disabled may receive
in such hospital, as a boarder and patient, any developmentally disabled person as defined in Section 4512 who
has been referred in accordance with Sections 4652, 4653, and 4803.

CREDIT(S)
(Added by Stats.1973, c. 546, p. 1068, § 56, eff. Sept. 17, 1973.  Amended by Stats.1979, c. 373, p. 1398, §
367.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1979 amendment substituted "developmentally disabled" for "mentally retarded", "Section 4512"

for "Section 38003 of the Health and Safety Code", and "Sections 4652, 4653, and 4803" for
"Sections 38103 and 38123 of the Health and Safety Code".

1998 Main Volume

Collateral References:

Cal Jur 3d Incomp §5

Notes Of Decisions

In general 1



1. In general

A developmentally disabled adult placed in a state hospital at request of one not so legally authorized may not
be deemed a "voluntary" admittee because he or she has neither requested nor knowingly agreed to placement;
present statutory scheme permitting indefinite placement of such nonprotesting adult in a state hospital without
any hearing violates due process. In re Hop (1981) 171 Cal.Rptr. 721, 29 Cal.3d 82, 623 P.2d 282.
Constitutional Law  4340; Mental Health  38

§ 6001. Admissions to neuropsychiatric institutes 

     •     Historical Notes     •     Research References

Admissions to the Langley Porter Neuropsychiatric Institute or to the Neuropsychiatric Institute, U.C.L.A.
Medical Center, may be on a voluntary basis after approval by the medical superintendent of the clinic or
institute, as the case may be.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 6001, added by Stats.1965, c. 391, p. 1680, § 15, derived from former§ 6610.1, added by

Stats.1947, c. 1061, p. 2462, § 2, was repealed by Stats.1967, c. 1667, p. 4107, operative July 1,
1969.  It related to admission to a state hospital of persons believed to be mentally ill and in need of
supervision.

Former § 6001, enacted by Stats.1937, c. 369, p. 1147, § 1, amended by Stats.1949, c. 1211, p. 2128, §
3, was renumbered § 6301 and amended by Stats.1965, c. 391, p. 1696, § 30.

Derivation: Former § 6051, added by Stats.1965, c. 391, p. 1689, § 5.
Former § 7302, added Stats.1941, c. 963, p. 2577, § 1, amended by Stats.1943, c. 1008, p. 2921, § 1;

Stats.1945, c. 442, p. 931, § 2; Stats.1961, c. 79, p. 1070, § 38.

Research References

Cross References

Langley Porter Neuropsychiatric Institute, see Welfare and Institutions Code§ 7600.
Neuropsychiatric Institute, U.C.L.A. Medical Center, see Welfare and Institutions Code § 7700.
1998 Main Volume

§ 6002. Persons eligible for admission; application; record; departure 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The person in charge of any private institution, hospital, clinic, or sanitarium which is conducted for, or
includes a department or ward conducted for, the care and treatment of persons who are mentally disordered
may receive therein as a voluntary patient any person suffering from a mental disorder who is a suitable person



for care and treatment in the institution, hospital, clinic, or sanitarium who voluntarily makes a written
application to the person in charge for admission into the institution, hospital, clinic, or sanitarium, and who is
at the time of making the application mentally competent to make the application.  A conservatee, with a
conservator of the person, or person and estate, appointed under Chapter 3 (commencing with Section 5350) of
Part 1 of Division 5, with the right as specified by court order under Section 5358 to place his conservatee, may
be admitted upon written application by his conservator.

After the admission of a voluntary patient to a private institution, hospital, clinic, or sanitarium the person in
charge shall forward to the office of the State Department of Mental Health a record of the voluntary patient
showing such information as may be required by rule by the department.

A voluntary adult patient may leave the hospital, clinic, or institution at any time by giving notice of his desire
to leave to any member of the hospital staff and completing normal hospitalization departure procedures.  A
conservatee may leave in a like manner if notice is given by his conservator.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.  Amended by Stats.1969, c. 722, p. 1444,
§ 47.1, eff. Aug. 8, 1969, operative July 1, 1969; Stats.1970, c. 516, p. 1006, § 9; Stats.1971, c. 1593, p. 3358, §
416, operative July 1, 1973; Stats.1977, c. 1252, p. 4599, § 635, operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1969 amendment included "clinic" throughout the section, and rewrote the second sentence of the

first paragraph, which previously read:
"A conservatee may be admitted upon written application by his conservator".
The 1970 amendment substituted section "5358" for "5328" in the first paragraph.
The 1971 amendment substituted in the second paragraph "State Department of Health" (now "State

Department of Mental Health") for "State Department of Mental Hygiene".
The 1977 amendment substituted in the second paragraph "State Department of Mental Health" for

"State Department of Health".
Former § 6002, derived from former § 6610.2, added by Stats.1947, c. 1061, p. 2462, § 2, added by

Stats.1965, c. 391, p. 1681, § 5, providing that application for admission of a person to a state
hospital should be made only by a local health officer and defined "local health officer", was
repealed by Stats.1967, c. 1667, p. 4107, § 36.5, operative July 1, 1969.

Former § 6002, enacted by Stats.1937, c. 369, p. 1147, § 6002, amended by Stats.1949, c. 1211, p. 2128,
§ 4; Stats.1963, c. 2034, p. 4238, § 1, was renumbered § 6302 and amended by Stats.1965, c. 391, p.
1696, § 31.

Derivation: Former § 5750.5, added by Stats.1939, c. 998, p. 2781, § 1, amended by Stats.1951, c. 528,
p. 1675, § 1; Stats.1961, c. 2086, p. 4349, § 14.

Former § 6060, added by Stats.1965, c. 391, p. 1689, § 5.

Research References

Cross References

Voluntary application for mental health services by minors under juvenile court jurisdiction, see
Welfare and Institutions Code § 6552.

Law Review And Journal Commentaries



Background and general effect of 1961 amendment of former § 5750.5. (1961) 36 Cal.St.B.J. 868.
Pursuing justice for the mentally disabled.  Grant H. Morris, 42 San Diego L. Rev. 757 (2005).
Right to effective mental treatment.  Ralph Kirkland Schwitzgebel (1974) 62 Cal.L.Rev. 936.
1998 Main Volume

Collateral References:

Cal Jur 3d Incomp §§6, 10, 11

Notes Of Decisions

In general 1

1. In general

Absent in appropriate additional license, an institution licensed as an "L" facility may not lawfully admit
general medical patients. 58 Op.Atty.Gen. 50, 1-17-75.

To the extent the operation and maintenance of an "L" facility may directly affect the rights of individuals
confined therein, the department of health has a primary responsibility to control such institutions through its
licensing, permit and enforcement powers. 58 Op.Atty.Gen. 50, 1-17-75.

Section 5328 makes department of mental hygiene rosters and records required to be kept by §§ 4019, 6000,
and this section confidential. 53 Op.Atty.Gen. 151, 4-7-70.

Section 6060 (repealed) required private hospitals and sanitariums to forward to the state department of
institutions a record of voluntary patients, includes dipsomaniacs, inebriates and stimulant addicts but not
persons committed on private certificates of physicians. 2 Op.Atty.Gen. 152 (1943).

§ 6002.10. Inpatient psychiatric treatment; admission procedures for minors; criteria 

     •     Historical Notes

Any facility licensed under Chapter 2 (commencing with Section 1250) of Division 2 of the Health and Safety
Code, to provide inpatient psychiatric treatment, excluding state hospitals, and county hospitals, shall establish
admission procedures for minors who meet the following criteria:

(a) The minor is 14 years of age and over, and is under 18 years of age.

(b) The minor is not legally emancipated.

(c) The minor is not detained under Sections 5585.50 and 5585.53.

(d) The minor is not voluntarily committed pursuant to Section 6552.

(e) The minor has not been declared a dependent of the juvenile court pursuant to Section 300 or a ward of the
court pursuant to Section 602.  The minor's admitting diagnosis or condition is either of the following:

(1) A mental disorder only.  Although resistance to treatment may be a product of a mental disorder, the
resistance shall not, in itself, imply the presence of a mental disorder or constitute evidence that the minor meets
the admission criteria.  A minor shall not be considered mentally disordered solely for exhibiting behaviors
specified under Sections 601 and 602.

(2) A mental disorder and a substance abuse disorder.

CREDIT(S)



(Added by Stats.1989, c. 1375, § 2.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Sections 1 and 7 of Stats.1989, c. 1375, provide:
"Section 1. It is the intent of the Legislature that all of the following elements be incorporated into an

admission review procedure for minors 14 years of age and over, and under 18 years of age in
private acute psychiatric facilities:

"(a) The independent clinical review shall be conducted by disinterested parties with no conflict of
interest with the facility.

"(b) The review procedure shall protect a minor's right to assistance from public or private advocacy
sources.

"(c) The review procedure shall be completed within three to 15 days following admission.
"(d) The review shall include consideration of the minor's mental condition, and whether the proposed

placement represents the least restrictive, most appropriate available setting in which to treat the
minor.

"(e) The review procedure shall include a procedure for the monitoring, review, and evaluation of the
review procedure for compliance with the requirements of this act."

"Sec. 7. It is the intent of the Legislature that this act shall not preclude the right to review of inpatient
treatment through the exercise of other legal remedies available to minors, including, but not limited
to, a writ of habeas corpus."

Collateral References:

Witkin, Summary (9th ed) P & C §14
Cal Jur 3d Incomp §§8, 9

§ 6002.15. Explanation of treatment to parent or guardian; notification to minor of minor's rights 

     •     Historical Notes

(a) Prior to accepting the written authorization for treatment, the facility shall assure that a representative of the
facility has given a full explanation of the treatment philosophy of the facility, including, where applicable, the
use of seclusion and restraint, the use of medication, and the degree of involvement of family members in the
minor's treatment to the parent, guardian or other person entitled to the minor's custody.  This explanation shall
be given orally and in writing, and shall be documented in the minor's treatment record upon completion.

(b) As part of the admission process, the professional person responsible for the minor's admission shall affirm
in writing that the minor meets the admission criteria as specified above.

(c) Upon admission, a facility specified in Section 6002.10 shall do all of the following:

(1) Inform the minor in writing of the availability of an independent clinical review of his or her further
inpatient treatment.  The notice shall be witnessed and signed by an appropriate representative of the facility.

(2) Within one working day, notify the patients' rights advocate, as defined in Article 2 (commencing with
Section 5540) of Chapter 5.2, regarding the admission of the minor.

(3) Provide all minors with a booklet promulgated by the State Department of Mental Health outlining the
specific rights of minors in mental health facilities.  The booklet shall include the phone number of the local



advocate and the hours that he or she may be reached.

CREDIT(S)
(Added by Stats.1989, c. 1375, § 2.5.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Section 7 of Stats.1989, c. 1375, provides:
"It is the intent of the Legislature that this act shall not preclude the right to review of inpatient

treatment through the exercise of other legal remedies available to minors, including, but not limited
to, a writ of habeas corpus."

Collateral References:

Cal Jur 3d Incomp §8

§ 6002.20. Minor's request for independent clinical review; notification of patients' rights advocate;
advocate's responsibilities 

     •     Historical Notes

(a) If the minor requests an independent clinical review of his or her continued inpatient treatment, the patients'
rights advocate shall be notified of the request, as soon as practical, but no later than one working day.  The role
of the advocate shall be to provide information and assistance to the minor relating to the minor's right to obtain
an independent clinical review to determine the appropriateness of placement within the facility.  The advocate
shall conduct his or her activities in a manner least disruptive to patient care in the facility.  Nothing in this
section shall be construed to limit, or expand, rights and responsibilities the advocate has pursuant to other
provisions of law.

(b) An independent review may be requested up to 10 days after admission.  At any time the minor may rescind
his or her request for a review.

CREDIT(S)
(Added by Stats.1989, c. 1375, § 3.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Section 7 of Stats.1989, c. 1375, provides:
"It is the intent of the Legislature that this act shall not preclude the right to review of inpatient

treatment through the exercise of other legal remedies available to minors, including, but not limited
to, a writ of habeas corpus."

Collateral References:

Witkin, Summary (9th ed) P & C §14
Cal Jur 3d Incomp §9



§ 6002.25. Independent clinical review; neutral licensed psychiatrist; list of reviewers 

     •     Historical Notes

The independent clinical review shall be conducted by a licensed psychiatrist with training and experience in
treating psychiatric adolescent patients, who is a neutral party to the review, having no direct financial
relationship with the treating clinician, nor a personal or financial relationship with the patient, or his or her
parents or guardian.  Nothing in this section shall prevent a psychiatrist affiliated with a health maintenance
organization, as defined in subdivision (b) of Section 1373.10 of the Health and Safety Code, from providing
the independent clinical review where the admitting, treating, and reviewing psychiatrists are affiliated with a
health maintenance organization that predominantly serves members of a prepaid health care service plan.  The
independent clinical reviewer shall be assigned, on a rotating basis, from a list prepared by the facility, and
submitted to the county mental health director prior to March 1, 1990, and annually thereafter, or more
frequently when necessary.  The county mental health director shall, on an annual basis, or at the request of the
facility, review the facility's list of independent clinical reviewers.  The county mental health director shall
approve or disapprove the list of reviewers within 30 days of submission.  If there is no response from the
county mental health director, the facility's list shall be deemed approved.  If the county mental health director
disapproves one or more of the persons on the list of reviewers, the county mental health director shall notify
the facility in writing of the reasons for the disapproval.  The county mental health director, in consultation with
the facility, may develop a list of one or more additional reviewers within 30 days.  The final list shall be
mutually agreeable to the county mental health director and the facility. Sections 6002.10 to 6002.40, inclusive,
shall not be construed to prohibit the treatment of minors prior to the existence of an approved list of
independent clinical reviewers.  The independent clinical reviewer may be an active member of the medical
staff of the facility who has no direct financial relationship, including, but not limited to, an employment or
other contract arrangement with the facility except for compensation received for the service of providing
clinical reviews.

CREDIT(S)
(Added by Stats.1989, c. 1375, § 4.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Section 7 of Stats.1989, c. 1375, provides:
"It is the intent of the Legislature that this act shall not preclude the right to review of inpatient

treatment through the exercise of other legal remedies available to minors, including, but not limited
to, a writ of habeas corpus."

Collateral References:

Cal Jur 3d Incomp §9

§ 6002.30. Independent clinical review; information to be considered; timing and procedure 

     •     Historical Notes

(a) All reasonably available clinical information which is relevant to establishing whether the minor meets the
admission criteria pursuant to subdivision (d) of Section 6002.35 shall be considered by the psychiatrist
conducting the review.  In considering the information presented, the psychiatrist conducting the review shall



privately interview the minor, and shall consult the treating clinician to review alternative treatment options
which may be suitable for the minor's mental disorder.

(b) If the minor has received medication while an inpatient, the person conducting the review shall be informed
of that fact and of the probable effects of the medication.  The person presenting the clinical information in
favor of inpatient treatment shall also inform the psychiatrist conducting the review of the proposed treatment
plan for the minor, and, if known, whether the minor has had any previous independent clinical review at any
facility, and the results of that service.

(c) The standard of review shall be whether the minor continues to have a mental disorder, whether further
inpatient treatment is reasonably likely to be beneficial to the minor's mental disorder, or whether the placement
in the facility represents the least restrictive, most appropriate available setting, within the constraints of
reasonably available services, facilities, resources, and financial support, in which to treat the minor.

(d) The review shall take place within five days of the request.

(e) At the review, the minor shall have the right to be present, to be assisted by the advocate, and to question
persons recommending inpatient treatment.  If the minor is unwilling to attend, the review shall be held in his or
her absence with the advocate representing the minor.

(f) The location of the independent clinical review shall be compatible with, and least disruptive of, the
treatment being provided to the minor.  Independent clinical reviews shall be conducted at the facility where the
minor is treated.  The review shall be situated in a location which ensures privacy.

(g) The independent clinical review shall be held in an informal setting so as to minimize the anxiety of both
parents and minors and promote cooperation and communication among all interested parties.  All parties shall
make a reasonable effort to speak in terms the minor can understand and shall explain any terminology with
which he or she may not be familiar.

(h) The review may be closed to anyone other than the minor, his or her parents or legal guardian, a
representative of the facility, the minor's advocate, the psychiatrist conducting the review and the person
presenting information in favor of, or opposition to, the inpatient treatment.  The person conducting the review
shall have discretion to limit the number of participants and shall keep participants to the minimum time
necessary to relate the needed information.

(i) No party shall have legal representation in the review process.

(j) If any of the parties to the independent clinical review do not comprehend the language used at the
independent clinical review, it shall be the responsibility of the psychiatrist conducting the independent clinical
review to retain an interpreter.

CREDIT(S)
(Added by Stats.1989, c. 1375, § 5.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Section 7 of Stats.1989, c. 1375, provides:
"It is the intent of the Legislature that this act shall not preclude the right to review of inpatient

treatment through the exercise of other legal remedies available to minors, including, but not limited
to, a writ of habeas corpus."

Collateral References:



Cal Jur 3d Incomp §9

§ 6002.35. Record of review; decision 

     •     Historical Notes

(a) It shall be the responsibility of the psychiatrist conducting the independent clinical review to keep a record
of the proceeding.

(b) After considering all the clinical information, the psychiatrist conducting the review shall render a binding
decision.  If he or she determines that further inpatient treatment is reasonably likely to be beneficial to the
minor's disorder and placement in the facility represents the least restrictive, most appropriate available setting
in which to treat the minor, the minor's inpatient treatment shall be authorized.

(c) If the psychiatrist conducting the review determines that the admission criteria have been met, this
determination shall terminate when the minor is discharged from the facility.

(d) If the psychiatrist conducting the clinical review determines that further inpatient treatment in the facility is
not reasonably likely to be beneficial to the minor's mental disorder or does not represent the least restrictive,
most appropriate available setting in which to treat the minor, the minor shall be released from the facility to a
custodial parent or guardian on the same day the determination was made.  Except as provided in Section 43.92
of the Civil Code, upon the minor's release, neither the attending psychiatrist, any licensed health professional
providing treatment to the minor in the facility, the psychiatrist who releases the minor pursuant to this section,
nor the facility in which the minor was admitted or treated shall be civilly or criminally liable for any conduct
of the released minor, a parent, legal guardian, or other persons entitled to custody of the minor.

CREDIT(S)
(Added by Stats.1989, c. 1375, § 6.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Section 7 of Stats.1989, c. 1375, provides:
"It is the intent of the Legislature that this act shall not preclude the right to review of inpatient

treatment through the exercise of other legal remedies available to minors, including, but not limited
to, a writ of habeas corpus."

Collateral References:

Cal Jur 3d Incomp §9

§ 6002.40. Treatment costs covered by private insurer or county; legislative intent; monitoring
compliance; treatment guidelines 

     •     Historical Notes

(a) For any insurance contracts entered into after January 1, 1990, where any private insurer, certified medical
plan, or private health service plan is liable to pay or reimburse a professional provider or institutional provider
for the costs of medically necessary mental health services provided to the patient, the costs of the clinical
review required by Sections 6002.10 to 6002.40, inclusive, including, but not limited to, the costs of the
interpreter, if any, and the costs of the patients' rights advocate, shall be borne by the insurer, certified medical



plan, or the health service plan.  Payments to providers for the costs of the independent clinical review shall be
made promptly.

For Medi-Cal eligible patients placed in these private facilities, the costs of the clinical review required by
Sections 6002.10 to 6002.40, inclusive, including the costs of the patients rights advocate, shall be borne by the
county.

(b) The Legislature intends that Sections 6002.10 to 6002.40, inclusive, affect only the rights of minors
confined in private mental health facilities on the consent of their parents or guardians, where the costs of
treatment are paid or reimbursed by a private insurer or private health service plan.

(c) Mental health facilities shall summarize on an annual basis, information including, but not limited to, the
number of minors admitted by diagnosis, length of stay, and source of payment, the number of requests for an
independent clinical review by diagnosis, source of payment, and outcome of the independent clinical review
and submit this information to the State Department of Mental Health.  This annual summary shall be made
available by the facility to the State Department of Health Services which shall monitor compliance of this
section during an inspection of the facility pursuant to Sections 1278 and 1279 of the Health and Safety Code.

(d) The State Department of Mental Health, in consultation with appropriate organizations, shall develop
nonmandatory guidelines for treatment of mental disorders to be utilized pursuant to this act by January 1,
1991.

CREDIT(S)
(Added by Stats.1989, c. 1375, § 6.5.  Amended by Stats.1992, c. 711 (A.B.2874), § 147, eff. Sept. 15, 1992;
Stats.1992, c. 713 (A.B.3564), § 48, eff. Sept. 15, 1992.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Section 7 of Stats.1989, c. 1375, provides:
"It is the intent of the Legislature that this act shall not preclude the right to review of inpatient

treatment through the exercise of other legal remedies available to minors, including, but not limited
to, a writ of habeas corpus."

The 1992 amendment deleted subd.(e) relating to reports to the Legislature.
Section affected by two or more acts at the same session of the legislature, see Government Code §

9605.

§ 6003. County psychiatric hospital 

     •     Historical Notes     •     Research References

As used in this article, "county psychiatric hospital" means the hospital, ward, or facility provided by the county
pursuant to the provisions of Section 7100.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes



1998 Main Volume
Former § 6003, added by Stats.1965, c. 391, p. 1681, § 5, derived from former § 6610.3, added by

Stats.1947, c. 1061, p. 2462, § 2, amended by Stats.1951, c. 702, p. 1917, § 2, providing for a report
to a local health officer by a relative or friend of a person believed to be mentally ill and the duties
of such local officer on receipt of the report, was repealed by Stats.1967, c. 1667, p. 4107, § 36.5,
operative July 1, 1969.

Former § 6003, enacted by Stats.1937, c. 369, p. 1147, § 6003, amended by Stats.1949, c. 1211, p. 2129,
§ 6; Stats.1961, c. 2086, p. 4349, § 15; Stats.1963, c. 2034, p. 4238, § 2, which related to the
duration of detention, was repealed by Stats.1965, c. 391, p. 1697, § 33.  See, now, Welfare and
Institutions Code § 6005.

Derivation: Former § 6070, added by Stats.1965, c. 391, p. 1690, § 5.

Research References

Cross References

Similar provision, see Welfare and Institutions Code § 7101.

§ 6003.1. County psychiatric health facility 

     •     Historical Notes

As used in this article, county psychiatric health facility means a 24-hour acute care facility provided by the
county pursuant to the provisions in Sections 5404 and 7100.

CREDIT(S)
(Added by Stats.1978, c. 1234, p. 3988, § 6.  Amended by Stats.1996, c. 245 (A.B.2616), § 3, eff. July 22,
1996.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1996 amendment substituted "a 24-hour acute care facility" for "the nonhospital 24-hour acute care

facility".
Former § 6003.1 was renumbered § 6304 and amended by Stats.1965, c. 391, p. 1697, § 34, eff. May 25,

1965.
1998 Main Volume

§ 6003.2. County psychiatric hospital interchangeable with psychiatric health facility 

     •     Historical Notes

Wherever in this article the term "county psychiatric hospital" appears, such term shall be interchangeable with
the term "psychiatric health facility."

CREDIT(S)
(Added by Stats.1978, c. 1234, p. 3988, § 7.)



Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 6003.2 was renumbered § 6305 and amended by Stats.1965, c. 391, p. 1697, § 35, eff. May 25,

1965.

§ 6004. County psychiatric hospital; persons eligible for admission 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The superintendent or person in charge of the county psychiatric hospital may receive, care for, or treat in the
hospital any person who voluntarily makes a written application to the superintendent or person in charge
thereof for admission into the hospital for care, treatment, or observation, and who is a suitable person for care,
treatment, or observation, and who in the case of an adult person is in such condition of mind, at the time of
making application for admission, as to render him competent to make such application.  In the case of a minor
person, the application shall be made by his parents, or by the parent, guardian, or other person entitled to his
custody.  A conservatee, with a conservator of the person, or person and estate, appointed under Chapter 3
(commencing with Section 5350) of Part 1 of Division 5, with the right as specified by court order under
Section 5358 to place his conservatee, may be admitted upon written application by his conservator.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.  Amended by Stats.1969, c. 722, p. 1444,
§ 47.2, eff. Aug. 8, 1969, operative July 1, 1969; Stats.1970, c. 516, p. 1007, § 10.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1969 amendment rewrote the third sentence which previously read: "A conservatee may be

admitted upon written application by his conservator."
The 1970 amendment substituted section "5358" for "5328".
Former § 6004, added by Stats.1965, c. 391, p. 1681, § 5, derived from former § 6610.4, added by

Stats.1947, c. 1061, p. 2463, § 2, amended by Stats.1957, c. 151, p. 757, § 1, providing that an
application for care and treatment of a person believed to be mentally ill be accompanied by a
physician's certificate, was repealed by Stats.1967, c. 1667, p. 4107, § 36.5, operative July 1, 1969.

Former § 6004, enacted by Stats.1937, c. 369, p. 1147, § 6004, amended by Stats.1949, c. 1211, p. 2129,
§ 7, was renumbered § 6306 and amended by Stats.1965, c. 391, p. 1697, § 36.

Derivation: Former § 6071, added by Stats.1965, c. 391, p. 1690, § 5.

Research References

Cross References

Similar provision, see Welfare and Institutions Code § 7102.
Voluntary application for mental health services by minors under juvenile court jurisdiction, see

Welfare and Institutions Code § 6552.



Law Review And Journal Commentaries

Right to effective mental treatment.  Ralph Kirkland Schwitzgebel (1974) 62 Cal.L.Rev. 936.
Volunteering children: Parental commitment of minors to mental institutions.  James W. Ellis (1974)

62 Cal.L.Rev. 840.

Collateral References:

Cal Jur 3d Incomp §6

Notes Of Decisions

In general 1

1. In general

A county mental health hospital or clinic legally may refuse to admit or treat voluntary applicants who are
financially able to obtain such services elsewhere and such refusal of admission or treatment on grounds of
ability to pay for private services does not violate the applicant's constitutional rights. 54 Op.Atty.Gen. 65,
4-22-71.

When requested, hospitals must furnish to state agency regulating business or profession, the license for which
may be suspended because of the licensee's mental illness, information concerning licensee's voluntary
admission so that agency may determine if the licensee's admission was for a mental illness. 31 Op.Atty.Gen.
186 (1958).

§ 6005. Departure from county psychiatric hospital 

     •     Historical Notes     •     Research References     •     Notes of Decisions

A voluntary adult patient may leave the hospital or institution at any time by giving notice of his desire to leave
to any member of the hospital staff and completing normal hospitalization departure procedures.  A conservatee
may leave in a like manner if notice is given by his conservator.

A minor person who is a voluntary patient may leave the hospital or institution after completing normal
hospitalization departure procedures after notice is given to the superintendent or person in charge by the
parents, or the parent, guardian, or other person entitled to the custody of the minor, of their desire to remove
him from the hospital.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 6005, added by Stats.1965, c. 391, p. 1681, § 5, derived from former § 6610.5, added by

Stats.1947, c. 1061, p. 2463, § 2, providing that the department prescribe and publish instructions
and forms of application etc. for admission of persons believed to be mentally ill, was repealed by
Stats.1967, c. 1667, p. 4107, § 36.5, operative July 1, 1969.

Former § 6005, added by Stats.1949, c. 1211, p. 2129, § 8, amended by Stats.1963, c. 1681, p. 3287, §



40, was renumbered § 6307 and amended by Stats.1965, c. 391, p. 1698, § 37.
Derivation: Former § 6003, enacted by Stats.1937, c. 369, p. 1147, § 6003, amended by Stats.1949, c.

1211, p. 2129, § 6; Stats.1961, c. 2086, p. 4349, § 15; Stats.1963, c. 2034, p. 4238, § 2.
Former § 6072, added by Stats.1965, c. 391, p. 1690, § 5.
Pol.C. § 2167c, added by Stats.1931, c. 752, p. 1584, § 2.
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Background and effect of 1961 amendment of former § 6003. (1961) 36 Cal.St.B.J. 868.
1998 Main Volume

Collateral References:

Cal Jur 3d Incomp §§11, 26
 41 Am Jur 2d Incompetent Persons §§44, 45.

Notes Of Decisions

In general 1

1. In general

County, and physicians and nurse employed by county, were immune, under Gov.C. § 856.2 providing that
neither public entity nor public employee is liable for injury to or wrongful death of escaping or escaped person
who has been confined for mental illness or addiction, for injuries sustained when voluntarily committed
patient, who was admitted to county hospital suffering acute psychotic reaction and who left hospital without
authorization or without officially signing himself out as a patient, jumped off bridge. Forde v. Los Angeles
County (App. 2 Dist. 1976) 134 Cal.Rptr. 549, 64 Cal.App.3d 477. Health  770

§ 6006. Rights of voluntary patients 

     •     Historical Notes     •     Research References

A person admitted as a voluntary patient to a state hospital, a private mental institution, or a county psychiatric
hospital shall have the following rights in addition to the right to leave such hospital as specified in this chapter:

(a) He shall receive such care and treatment as his condition requires for the full period that he is a patient;

(b) He shall have the full patient rights specified in Article 7 (commencing with Section 5325) of Chapter 2 of
Part 1 of Division 5 of this code.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.  Amended by Stats.1968, c. 1374, p. 2676,
§ 87, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes
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The 1968 amendment substituted "Article 7 (commencing with section 5325) of Chapter 2" for "Article
6 of Chapter 5".

Former § 6006, added by Stats.1965, c. 391, p. 1681, § 5, derived from former § 6610.6, added by
Stats.1947, c. 1061, p. 2463, § 2, relating to the cost of physicians' certification, was repealed by
Stats.1967, c. 1667, p. 4107, § 36.5, operative July 1, 1969.

Research References

Law Review And Journal Commentaries

Institutionalizing the rights of mental patients: Committing the Legislature.  Grant H. Morris (1974)
62 Cal.L.Rev. 957.

Right to effective mental treatment.  Ralph Kirkland Schwitzgebel (1974) 62 Cal.L.Rev. 936.
1998 Main Volume

United States Supreme Court

Civil rights actions, mental health facilities, competency to consent to admission, postdeprivation
tort remedies, see Zinermon v. Burch, U.S.Fla.1990, 110 S.Ct. 975, 494 U.S. 113, 108 L.Ed.2d
100.

Collateral References:

Cal Jur 3d Incomp §13
 Am Jur 2d Hospitals and Asylums §§5, 6, Incompetent Persons §§31 et seq.

§ 6007. Detention in private institution after July 1, 1969; time; evaluation; release or further
proceedings 

     •     Historical Notes

Any person detained as of June 30, 1969, in a private institution, pursuant to former Sections 6030 to 6033,
inclusive, as they read immediately preceding July 1, 1969, on the certification of one physician, may be
detained after July 1, 1969, for a period no longer than 90 days.

Any person detained as of June 30, 1969, in a private institution, pursuant to such sections, on the certification
of two physicians, may be detained after July 1, 1969, for a period no longer than 180 days.

Any person detained pursuant to this section after July 1, 1969, shall be evaluated by the facility designated by
the county and approved by the State Department of Mental Health pursuant to Section 5150 as a facility for
72-hour treatment and evaluation.  Such evaluation shall be made at the request of the person in charge of the
private institution in which the person is detained or by one of the physicians who signed the certificate.  If in
the opinion of the professional person in charge of the evaluation and treatment facility or his designee, the
evaluation of the person can be made by such professional person or his designee at the private institution in
which the person is detained, the person shall not be required to be evaluated at the evaluation and treatment
facility, but shall be evaluated at the private institution to determine if the person is a danger to others, himself,
or gravely disabled as a result of mental disorder.

Any person evaluated under this section shall be released from the private institution immediately upon
completion of the evaluation if in the opinion of the professional person in charge of the evaluation and
treatment facility, or his designee, the person evaluated is not a danger to others, or to himself, or gravely
disabled as a result of mental disorder, unless the person agrees voluntarily to remain in the private institution.

If in the opinion of the professional person in charge of the facility or his designee, the person evaluated



requires intensive treatment or recommendation for conservatorship, such professional person or his designee
shall proceed under Article 4 (commencing with Section 5250) of Chapter 2, or under Chapter 3 (commencing
with Section 5350), of Part 1 of Division 5.

CREDIT(S)
(Added by Stats.1969, c. 722, p. 1445, § 48, eff. Aug. 8, 1969, operative July 1, 1969.  Amended by Stats.1971,
c. 1593, p. 3358, § 416, operative July 1, 1973; Stats.1977, c. 1252, p. 4599, § 636, operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1971 amendment substituted in the third paragraph "State Department of Health" (now "State

Department of Mental Health") for "State Department of Mental Hygiene".
The 1977 amendment substituted in the third paragraph "State Department of Mental Health" for "State

Department of Health".
Former § 6007, added by Stats.1965, c. 391, p. 1682, § 5, derived from former § 6610.7, added by

Stats.1947, c. 1061, p. 2463, § 2, relating to grounds for denying admission to a state hospital, was
repealed by Stats.1967, c. 1667, p. 4107, § 36.5, operative July 1, 1969.

1998 Main Volume

§ 6008. Admission of conservatee to United States government hospital; departure 

     •     Historical Notes     •     Research References

For the purposes of this part, a person who is a conservatee with a conservator of the person or of the person
and estate appointed under Chapter 3 (commencing with Section 5350) of Part 1 of Division 5 with the right as
specified by court order under Section 5358 to place his conservatee in a hospital of the United States
government, may be admitted to such a hospital upon written application made by his conservator.  A
conservatee so admitted to such a hospital may leave the hospital at any time after his conservator gives notice
to a member of the hospital staff that the conservatee is leaving and normal hospitalization departure procedures
are completed by the conservator or by the conservator and conservatee.

CREDIT(S)
(Added by Stats.1969, c. 722, p. 1445, § 48.1, eff. Aug. 8, 1969, operative July 1, 1969.  Amended by
Stats.1970, c. 516, p. 1007, § 11.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1970 amendment substituted section "5358" for "5328".
Former § 6008, added by Stats.1965, c. 391, p. 1682, § 5, derived from former § 6610.8, added by

Stats.1947, c. 1061, p. 2463, § 2, relating to the delivery by a local health officer to a state hospital
of a person accepted, was repealed by Stats.1967, c. 1667, p. 4107, § 36.5, operative July 1, 1969.

Research References



Law Review And Journal Commentaries

A primer on the civil trial of a sexually violent predator.  Joan Comparet-Cassani, 37 San Diego
L.Rev. 1057 (2000).

Part 2. Judicial Commitments

Chapter 1. Definitions, Construction And Standard Forms

§ 6250. Persons subject to judicial commitment; effect on other laws; liberal construction 

     •     Historical Notes     •     Research References

As used in this part, "persons subject to judicial commitment" means persons who may be judicially committed
under this part as mentally disordered sex offenders pursuant to Article 1 (commencing with Section 6300),
sexually violent predators pursuant to Article 4 (commencing with Section 6600), or mentally retarded persons
pursuant to Article 2 (commencing with Section 6500) of Chapter 2 of this part.

Nothing in this part shall be held to change or interfere with the provisions of the Penal Code and other laws
relating to mentally disordered persons charged with crime or to the criminally insane.

This part shall be liberally construed so that, as far as possible and consistent with the rights of persons subject
to commitment, those persons shall be treated, not as criminals, but as sick persons.

CREDIT(S)
(Added by Stats.1969, c. 722, p. 1446, § 49.1, eff. Aug. 8, 1969, operative July 1, 1969.  Amended by
Stats.1970, c. 1502, p. 2987, § 6; Stats.1979, c. 373, p. 1399, § 368; Stats. 1995, c. 762 (S.B.1143), § 2;
Stats.1995, c. 763 (A.B.888), § 2.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1970 amendment deleted narcotic drug addicts and habit-forming drug addicts from the classes of

persons included in the definition of "persons subject to judicial commitment".
The 1979 amendment substituted in the first paragraph "mentally disordered sex offenders pursuant to

Article 1 (commencing with Section 6300) or mentally retarded persons pursuant to Article 2
(commencing with Section 6500) of Chapter 2 of this part" for "mentally disordered sex offenders
pursuant to Article 1 (commencing with Section 6300), mentally abnormal sex offenders pursuant to
Article 4 (commencing with Section 6450), or mentally retarded persons pursuant to Article 5
(commencing with Section 6500)".

Amendment of this section by § 2 of Stats.1981, c. 711, p. 2554, failed to become operative under the
provisions of § 5 of that Act.

The 1995 amendment, in the first paragraph, inserted ", sexually violent predators pursuant to Article 4
(commencing with Section 6600),", and, in the third paragraph, made a nonsubstantive change.

Section 1 of Stats.1995, c. 763 (A.B.888), provides:
"The Legislature finds and declares that a small but extremely dangerous group of sexually violent

predators that have diagnosable mental disorders can be identified while they are incarcerated.



These persons are not safe to be at large and if released represent a danger to the health and safety of
others in that they are likely to engage in acts of sexual violence.  The Legislature further finds and
declares that it is in the interest of society to identify these individuals prior to the expiration of their
terms of imprisonment.  It is the intent of the Legislature that once identified, these individuals, if
found to be likely to commit acts of sexually violent criminal behavior beyond a reasonable doubt,
be confined and treated until such time that it can be determined that they no longer present a threat
to society.

"The Legislature further finds and declares that while these individuals have been duly punished for
their criminal acts, they are, if adjudicated sexually violent predators, a continuing threat to society.
The continuing danger posed by these individuals and the continuing basis for their judicial
commitment is a currently diagnosed mental disorder which predisposes them to engage in sexually
violent criminal behavior.  It is the intent of the Legislature that these individuals be committed and
treated for their disorders only as long as the disorders persist and not for any punitive purposes."

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

Former § 6250, added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969, amended by
Stats.1968, c. 1374, p. 2678, § 92, operative July 1, 1969, relating to persons subject to judicial
commitment, was repealed by Stats.1969, c. 722, p. 1446, § 49, operative July 1, 1969.  See this
section and Welfare and Institutions Code § 6300.1.

Former § 6250, enacted as § 5751 by Stats.1937, c. 369, p. 1146, § 5751, amended Stats.1943, c. 914, p.
2773, § 7; Stats.1961, c. 79, p. 1062, § 9; renumbered § 6250 and amended by Stats.1965, c. 391, p.
1694, § 25, relating to patients' right to communicate with others during detention, was repealed by
Stats.1967, c. 1667, p. 4107, § 36.5, operative July 1, 1969.  See Welfare and Institutions Code §
5325.

Derivation: Sections 5050, 5051, added by Stats.1965, c. 391, p. 1632, § 4.
Former § 5075, added by Stats.1937, c. 369, p. 1127, § 5075, amended by Stats.1939, c. 295, p. 1559, §

13; Stats.1941, c. 656, p. 2107, § 1; Stats.1955, c. 111, p. 573, § 2.
Former § 5155, added by Stats.1939, c. 295, p. 1566, § 34.
Former § 5156, added by Stats.1947, c. 919, p. 2125, § 10.
Former § 5175, added by Stats.1945, c. 907, c. 1690, § 1, amended by Stats.1957, c. 673, p. 1873, § 1.
Former § 5303, added by Stats.1951, c. 580, p. 1743, § 1.
Pol.C. § 2167b, added by Stats.1913, c. 253, p. 439, § 1, amended by Stats.1925, c. 257, p. 442, § 1;

Stats.1931, c. 752, p. 1582, § 1.

Research References

Cross References

Commitment of mentally disordered persons charged with crime, see Welfare and Institutions Code
§ 6825.

Discharged patient mentally deficient or affected with chronic harmless mental disorder,
recommitment, see Welfare and Institutions Code § 7362.

Inquiry into the competence of the defendant before trial or after conviction, see Penal Code § 1367
et seq.

Not guilty by reason of insanity, proceedings, see Penal Code § 1026 et seq.
Prohibition of judicial commitment, mentally disordered persons and persons impaired by chronic

alcoholism, see Welfare and Institutions Code § 5002.
Return of judicially committed nonresidents, see Welfare and Institutions Code § 4119.
Statutory construction,

Amended statutes, see Government Code § 9605.
Amendment of repealed statutes, see Government Code § 9609.



Court's duties, see Code of Civil Procedure § 1858; Evidence Code § 310.
Intention of legislature, see Code of Civil Procedure § 1859.
Natural rights preferred, see Code of Civil Procedure § 1866.
Repeal of repealing statutes, see Government Code § 9607.
Temporary suspension of law, see Government Code § 9611.

Law Review And Journal Commentaries

Allocation of financial responsibility toward the mentally irresponsible person. (1966) 39
S.Cal.L.Rev. 574.

Civil commitment of the mentally ill. (1967) 14 UCLA L.Rev. 822.
Closing the loophole in California's Sexually Violent Predator Act: Jessica's Law's band-aid will not

result in treatment for sexual predators.  Melissa M. Mathews, 39 McGeorge L. Rev. 877 (2008).
Commitment of the mentally ill in the Superior Court of Los Angeles County. (1962) 36

S.Cal.L.Rev. 109.
Commitment reform. (1967) 55 Cal.L.Rev. 1.
Jury trial for juveniles: Equal protection and California commitment proceedings. (1972) 23

Hastings L.J. 467.
Presence of subject during hearing in application for commitment of mentally ill persons. (1967) 14

UCLA L.Rev. 853.
A primer on the civil trial of a sexually violent predator.  Judge Joan Comparet-Cassani, 37 San

Diego L.Rev. 1057 (Fall 2000).
Right to counsel at commitment hearing. (1967) 15 UCLA L.Rev. 854.
Right to effective mental treatment.  Ralph Kirkland Schwitzgebel (1974) 62 Cal.L.Rev. 936.
Right to treatment for mentally ill juveniles. (1976) 27 Hastings L.J. 865.
Role of counsel in civil commitment proceeding. Thomas R. Litwack (1974) 62 Cal.L.Rev. 816.
1998 Main Volume

United States Supreme Court

Due Process, involuntary commitment, party status for relatives and guardians of mentally retarded,
see Heller v. Doe by Doe, 1993, 113 S.Ct. 2637, 509 U.S. 312, 125 L.Ed.2d 257.

Equal protection, involuntary commitment, higher standard for mentally ill than for mentally
retarded, party status for relatives and guardians of mentally retarded, see Heller v. Doe by Doe,
1993, 113 S.Ct. 2637, 509 U.S. 312, 125 L.Ed.2d 257.

Collateral References:

Witkin, Summary (9th ed) Contracts §359
Witkin & Epstein, Criminal Law (2d ed) §1417B
Witkin, Procedure (4th ed) Attys §366
Cal Jur 3d Incomp §14
 Cal Digest of Official Reports 3d Series, Criminal Law §§191, 194.
 41 Am Jur 2d Incompetent Persons §§33 et seq., 36.
Mental incapacity or disease as constituting total or permanent disability within insurance coverage.

22 ALR3d 1000.
Actionability of imputing to private person mental disorder or incapacity, or impairment of mental

facilities.  23 ALR3d 652.
Mental competency of patient to consent to surgical operation or medical treatment.  25 ALR3d

1439.
Liability for malicious prosecution predicated upon institution of, or conduct in connection with,

insanity proceedings.  30 ALR3d 455.
Power of parent, guardian, or committee to consent to surgical invasion of ward's person for benefit

of another.  35 ALR3d 692.



Liability of one releasing institutionalized mental patient for harm he causes.  38 ALR3d 699.
Cross-examination of witness as to his mental state or condition to impeach competency or

credibility.  44 ALR3d 1203.

§ 6251. Petition; form 

     •     Historical Notes     •     Research References

Wherever, on the basis of a petition, provision is made in this code for issuing and delivering an order for
examination and detention directing that a person be apprehended and taken before a judge of a superior court
for a hearing and examination on an allegation of being a person subject to judicial commitment, the petition
shall be in substantially the following form:

          In the Superior Court of the State of California

                      For the County of ______

_______________________________________________________

The People                                               )

For the Best Interest and Protection of                  )

_______________________________________________________  )

as a __________________________________________________  )

and Concerning                                           )  Petition

___________________________________________________ and  )

_______________________________________________________  )

                                            Respondents  )

_______________________________________________________  )

_______, residing at ________ (tel. __________), being duly sworn deposes and

  says: That there is now in the county in the City or Town of ____________ a

  person named __________, who resides at __________, and who is believed to be

  a __________. That the person is ___ years of age; that __ the person is

  _____ (sex) and that __ the person is _____ (single, married, widowed, or



  divorced); and that _____ occupation is __________.

 That the facts because of which petitioner believes that the person is a

  __________ are as follows: That __ the person, at _____ in the county, on the

  __________ day of __________, 20___, ________________________________________

 That petitioner's interest in and case is ____________________________________

  _____________________________________________________________________________

 That petitioner believes that said person is _____ as defined in Section

  __________.

 That the persons responsible for the care, support, and maintenance of the

  _____, and their relationship to the person are, so far as known to the

  petitioner, as follows:

(Give names, addresses, and relationship of persons named as respondents)

  Wherefore, petitioner prays that examination be made to determine the state

  of the mental health of _____, alleged to be _____, and that such measures be

  taken for the best interest and protection of said _____, in respect to the

  person's supervision, care and treatment, as may be necessary and provided by

  law.

                                  _____________________________________________

                                                                     Petitioner

  Subscribed and sworn to before me this _____ day of __________, 20__.

  ________________________________, Clerk of the Court

  By __________________________________________________ Deputy

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.  Amended by Stats.1968, c. 1374, p. 2679,
§ 93, operative July 1, 1969; Stats.2002, c. 784 (S.B.1316), § 619.)

Historical Notes

Law Revision Commission Comments

2002 Amendment
Section 6251 is amended to reflect elimination of the county clerk's role as ex officio clerk of the

superior court. See former Gov't Code § 26800 (county clerk acting as clerk of superior court). The
powers, duties, and responsibilities formerly exercised by the county clerk as ex officio clerk of the
court are delegated to the court administrative or executive officer, and the county clerk is relieved



of those powers, duties, and responsibilities. See Gov't Code §§ 69840 (powers, duties, and
responsibilities of clerk of court and deputy clerk of court), 71620 (trial court personnel).  [32
Cal.L.Rev.Comm. Reports 563 (2002)].

Historical And Statutory Notes

2002 Legislation
Stats.2002, c. 784 (S.B.1316), made changes to conform various statutory provisions of law to the

abolition of municipal courts and their unification within the superior courts.  See Legislative
Counsel's Digest under the Historical and Statutory Notes under Business and Professions Code §
6079.1 for related statutory changes made by this chapter.

Subordination of legislation by Stats.2002, c. 784 (S.B.1316), to other 2002 legislation, see Historical
and Statutory Notes under Business and Professions Code § 6079.1.

Sections 622 and 623 of Stats.2002, c. 784 (S.B.1316), provide:
"SEC. 622. If a right, privilege, duty, authority, or status, including, but not limited to, a qualification for

office, salary range, or employment benefit, is based on a provision of law repealed by this act, and
if a statute, order, rule of court, memorandum of understanding, or other legally effective instrument
provides that the right, duty, authority, or status continues for a period beyond the effective date of
the repeal, that provision of law continues in effect for that purpose, notwithstanding its repeal by
this act.

"SEC. 623. Nothing in this act is intended to change the extent to which official reporter services or
electronic reporting may be used in the courts."

1998 Main Volume
The 1968 amendment substituted
"That petitioner believes that said person is ........ as defined in Section ........" for
"That petitioner believes that said person is so ............
(a) as to be in need of ..............
or
(b) to be ..............
(Strike out (a) or (b), whichever is not applicable.)"
Former § 6251 added by Stats.1937, c. 369, p. 1146, § 5752 as § 5752, amended by Stats.1941, c. 846,

p. 2427, § 1, renumbered § 6251 and amended by Stats.1965, c. 391, p. 1695, § 26, derived from
Stats.1935, c. 639, p. 1787, § 3, which related to court proceedings concerning mental condition of
patients, was repealed by Stats.1967, c. 1667, p. 4107, § 36.5, operative July 1, 1969.

Section 5553, added by Stats.1965, c. 391, p. 1655, § 5, amended by Stats.1967, c. 1652, p. 3984, § 3,
from which this section was derived as prevailing over Stats.1967, c. 1667, p. 4053, see Historical
Note under § 6000.

Derivation: Former § 5049, added by Stats.1939, c. 295, p. 1551, § 1, amended by Stats.1945, c. 1038,
p. 2003, § 2.

Former § 5553, added by Stats.1965, c. 391, p. 1655, § 5, amended by Stats.1967, c. 1652, p. 3984, § 3.

Research References

Cross References

Petition for commitment of mentally retarded, see Welfare and Institutions Code § 6502.
Use of form in proceedings for judicial commitment of mentally disordered sex offenders, see

Welfare and Institutions Code § 6302.

Law Review And Journal Commentaries

Civil commitment of the mentally ill. (1967) 14 UCLA L.Rev. 822.
1998 Main Volume



Collateral References:

 41 Am Jur 2d Incompetent Persons §§39 et seq.

§ 6252. Order for examination or detention; form 

     •     Historical Notes     •     Research References

Wherever provision is made in this code for a judge of a superior court to issue and deliver an order for
examination or detention directing that a person be apprehended and taken before a judge of a superior court for
a hearing and examination on an allegation of being a person subject to judicial commitment, the order for
examination or detention shall be in substantially the following form:

The People                               )

For the Best Interest and Protection of  )

.......................................  )  Order

as a ..................................  )  for

and Concerning                           )  Examination

.................................. and   )  or

.......................................  )  Detention

                            Respondents  )

The People of the State of California ....................

..............

(peace officer)

The petition for ........ having been presented this day to me, a Judge of the Superior Court in and for the County
of ........, State of California, from which it appears that there is now in this county, at ........, a person by the
name of ........, who is a .........

And it satisfactorily appears to me that said person is sufficiently ........ that examination should be made and
hearing held, if demanded, to determine the supervision, treatment, care or restraint, if any, necessary for his
best interest and protection, and the protection of the people.

I do hereby appoint ........ and ........ as medical examiners to make a personal examination of ........, the person
alleged to be ........, and to report thereon to the court, pursuant to Section ........ of the Welfare and Institutions
Code.

*Now, therefore, you are commanded to notify said ........, to submit to an examination ........ on or before the ....
day of ........, that thereafter he may be taken before a judge of the superior court in this county for examination
and hearing to determine the measures to be taken for the best interest and protection of said ........, as a ........, as
provided by law.

*And it affirmatively appearing to me that said person is sufficiently ........ that he is likely to injure himself or



others if not immediately hospitalized or detained, you are therefore commanded to forthwith detain said ........,
or cause him to be detained for examination and hearing, pending the further order of the judge, at ........, and
there be cared for in a humane manner as a ........ and provided with any medical treatment deemed necessary to
his physical well-being.

*And it satisfactorily appearing to me that said person has failed or has refused to appear for examination when
notified by order of this court, you are therefore commanded to forthwith detain said ........ or cause him to be
detained for examination and hearing, pending the further order of the judge, at ........, and there be cared for in a
humane manner as a .........

I hereby direct that a copy of this order, together with a copy of the said petition be delivered to said person and
his representative, if any, at the time of his notification; and I further direct that this order may be served at any
hour of the night.

Witness my hand, this ........ day of ........, 19.....

..........................  Judge of the Superior Court

*Strike out when not applicable.

Return of Order

I hereby certify that I received the above order for examination or detention, and on the ........ day of ........,
19...., served it by notifying and delivering to said ........ personally, and to his representatives, if any, to wit,
........, a copy of the order and of the petition,* or by apprehending said person and causing h.. to be detained for
examination and hearing and for humane care as an alleged ........ at ........; until further ordered and directed by
the judge.

*I hereby certify that prior to the service of the above order for detention and the apprehension of ........ I served
notice on the person and his representative, if any, as required under Article 2 (commencing with Section 5200)
of Chapter 2 of Part 1 of Division 5 of the Welfare and Institutions Code.

Dated ........, 19.....

........................   Signature of officer

*Strike out when not applicable.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.  Amended by Stats.1968, c. 1374, p. 2680,
§ 94, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1968 amendment substituted in the last paragraph of the "Return of Order" the reference "Chapter

2" for "Chapter 3".
Former § 6252 added by Stats.1937, c. 369, p. 1146, § 5753, as § 5753, amended by Stats.1943, c. 914,

p. 2774, § 8; Stats.1945, c. 875, p. 1645, § 2, renumbered § 6252, and amended by Stats.1965, c.
391, p. 1695, § 27, which related to suspension or revocation of license, was repealed by Stats.1967,
c. 1667, p. 4107, § 36.5, operative July 1, 1969.  See Health and Safety Code § 1294 et seq.

Derivation: Former § 5050.1, added by Stats.1937, c. 369, p. 1122, as § 5051, renumbered § 5050.1 and
amended by Stats.1939, c. 295, p. 1553, § 8; Stats.1951, c. 449, p. 1463, § 2; Stats.1953, c. 1291, p.



2849, § 2; Stats.1961, c. 2086, p. 4345, § 1.
Former § 5555, added by Stats.1965, c. 391, p. 1656, § 5.
Pol.C. § 2168, added by Stats.1903, c. 364, p. 502, § 1, amended by Stats.1909, c. 65, p. 63, § 14;

Stats.1927, c. 862, p. 1829, § 1; Stats.1931, c. 636, p. 1360, § 1.

Research References

Cross References

Use of form for order of examination and detention of mentally disordered sex offenders, see
Welfare and Institutions Code § 6302.

Law Review And Journal Commentaries

Commitment of the mentally ill: Superior Court of Los Angeles County. (1962) 36 S.Cal.L.Rev.
109.

Psychiatry and presumption of expertise: Flipping coins in courtroom.  Bruce J. Ennis and Thomas
R. Litwack (1974) 62 Cal.L.Rev. 693.

Recent procedural revisions in psychiatric department of superior court of Los Angeles County.
Lloyd S. Nix (1959) 34 Los Angeles B.Bull. 291.

Role of counsel in civil commitment proceeding. Thomas R. Litwack (1974) 62 Cal.L.Rev. 816.
Sex-based discrimination in the mental institutionalization of women. Robert T. Roth and Judith

Lerner (1974) 62 Cal.L.Rev. 789.
Surgery for the insane. (1949) 1 Stan.L.Rev. 463.
1998 Main Volume

Collateral References:

 41 Am Jur 2d Incompetent Persons §42.

§ 6253. Certificate of medical examiners; form 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Wherever provision is made in this code for court-appointed medical examiners to make and sign a certificate
showing the facts of an examination in the case of a person alleged to be subject to judicial commitment, the
certificate shall be in substantially the following form:

In the Superior Court of the State of California
 for the County of ........

The People                               )

For the Best Interest and Protection of  )

......................................,  )  Certificate

  as a ..................... and         )  of Medical



Concerning ...........................,  )  Examiners

and ..................................,  )

                            Respondents  )

We, Dr. ........ and Dr. ........, medical examiners in the County of ........, duly appointed and certified as such, do
hereby certify under our hands that we have examined ........, alleged to be a ........, and have attended before a
judge of said court at the hearing on the petition concerning said person, and have heard the testimony of all
witnesses, and, as a result of the examination, have testified under oath before the court to the following facts
concerning the alleged ..............:

Name ..............

Address ..............

Age ...................... Sex ..............

Occupation ................ Marital status ..............

(Single, married, widowed, divorced)

Religious belief ..............

Pertinent case history ..............

..............

..............

General physical condition ..............

..............

Present mental status ..............

..............

..............

Laboratory reports (if any) ..............

..............

Tentative diagnosis of mental health ..............

..............

..............

Recommendation for disposition or supervision, treatment and care ..............

..............

..............

Reasons for the recommendation ..............

..............

..............



..............

Date .................

................................  Medical Examiner  ................................  Medical Examiner

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 6253, added by Stats.1961, c. 1472, p. 3326, § 1, as § 5754, renumbered § 5253 and amended

by Stats.1965, c. 391, p. 1695, § 28, which authorized action to enjoin violations of the law relating
to private institutions, was repealed by Stats.1967, c. 1667, p. 4107, § 36.5, operative July 1, 1969.
See Health and Safety Code § 1291.

Derivation: Former § 5055, enacted by Stats.1937, c. 369, p. 1124, § 5055, amended by Stats.1939, c.
295, p. 1558, § 12; Stats.1941, c. 779, p. 2321, § 1; Stats.1945, c. 1038, p. 2004, § 3.

Former § 5566, added by Stats.1965, c. 391, pp. 1662, 1672, § 5.
Pol.C. § 2170, added by Stats.1903, c. 364, p. 503, § 1, amended by Stats.1909, c. 65, p. 65, § 15.

Research References

Cross References

Certification of medical examiners, see Welfare and Institutions Code § 6750.

Law Review And Journal Commentaries

Civil commitment of narcotics addicts in California: A case history of statutory construction.  Peter
J. Belton (1968) 19 Hastings L.J. 603.

Mens rea and status criminality, Anthony A. Cuomo. (1967) 40 S.Cal.L.Rev. 463.
1998 Main Volume

Collateral References:

 41 Am Jur 2d Incompetent Persons §§39 et seq.

Notes Of Decisions

In general 1

1. In general

Any possible irregularities or inaccuracies in medical examiners' certificate which was not indicated in
reporter's transcript as either identified or offered in evidence at trial wherein defendant was committed to
rehabilitation center as narcotic drug addict were immaterial because jury never saw certificate. People v.
Garcia (App. 2 Dist. 1967) 64 Cal.Rptr. 370, 256 Cal.App.2d 570. Chemical Dependents  25

Although trial court terminated proceedings to determine whether accused was proper subject for narcotics
rehabilitation program before accused was medically examined with respect to matter of addiction, where adult
authority had previously cancelled accused's parole and ordered his return to prison, accused was not entitled to



relief under rehabilitation program. In re Teran (1966) 55 Cal.Rptr. 259, 65 Cal.2d 523, 421 P.2d 107. Chemical
Dependents  12

§ 6254. Order for care, hospitalization or commitment; form 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Wherever provision is made in this code for an order of commitment by a superior court, the order of
commitment shall be in substantially the following form:

In the Superior Court of the State of California for the County of _____

--------------------------------

The People                        )

For the Best Interest and         )

Protection of __________________  )

 as a _________________________,  )  Order for Care,

                                  )  Hospitalization

and Concerning                    )  or Commitment

___________________________ and   )

___________________, Respondents  )

--------------------------------

The petition dated _____, alleging that _____, having been presented to this court on the _____ day of _____,
19____, and an order of detention issued thereon by a judge of the superior court of this county, and a return of
the said order:

And it further appearing that the provisions of Sections 6250 to 6254, inclusive, of the Welfare and Institutions
Code have been complied with;

And it further appearing that Dr. _____ and Dr. _____, two regularly appointed and qualified medical
examiners of this county, have made a personal examination of the alleged _____, and have made and signed
the certificate of the medical examiners, which certificate is attached hereto and made a part hereof;

Now therefore, after examination and certificate made as aforesaid the court is satisfied and believes that _____
is a _____ and is so _____.

It is ordered, adjudged and decreed:

That _____ is a _____ and that _he

*(a) Be cared for and detained in _____, a county psychiatric hospital, a community mental health service, or a



licensed sanitarium or hospital for the care of the mentally disordered until the further order of the court, or

*(b) Be cared for at _____, until the further order of the court, or

*(c) Be committed to the State Department of Mental Health for placement in a state hospital, or

*(d) Be committed to a facility of the Veterans Administration or other agency of the United States, to wit:
_____ at _____.

It is further ordered and directed that _____ of this county, take, convey and deliver _____ to the proper
authorities of the hospital or establishment designated herein to be cared for as provided by law.

Dated this _____ day of _____, 19____.

______________

Judge of the Superior Court

*Strike out where inapplicable.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.  Amended by Stats.1968, c. 1374, p. 2682,
§ 95, operative July 1, 1969; Stats.1971, c. 1593, p. 3359, § 417, operative July 1, 1973; Stats.1977, c. 1252, p.
4600, § 637, operative July 1, 1978; Stats.1988, c. 113, § 22, eff. May 25, 1988, operative July 1, 1988.)

Historical Notes

Law Revision Commission Comments

1988 Amendment
Section 6254 is amended to delete the reference to former Section 1663 of the Probate Code which has

been repealed.  A court-ordered commitment to a United States government hospital is made
pursuant to Section 5358 of the Welfare & Institutions Code.  See also Welf. & Inst. Code §§ 4123
(transfer to federal institution), 5008(c) (intensive treatment in United States government hospital),
5366.1 (detention of person in facility of Veterans Administration or other agency of United States
government), 6008 (conservatee admitted to hospital of United States government).  [19
Cal.L.Rev.Comm.Reports 1099 (1988)].

Historical And Statutory Notes

1998 Main Volume
The 1968 amendment substituted in the second paragraph of the order "Sections 6250 to 6254" for

"Sections 6400 to 6406"; and deleted in item (c) of the order "to wit: ________ State Hospital at
________, California," following "state hospital,".

The 1971 amendment substituted in item (c) of the order "State Department of Health" (now "State
Department of Mental Health") for "Department of Mental Hygiene".

The 1977 amendment substituted in item (c) of the order "State Department of Mental Health" for "State
Department of Health".

The 1988 amendment deleted, from the end of par.(d) of the form, "in accordance with the provisions of
Section 1663 of the Probate Code of the State of California".

Derivation: Former § 5100, added by Stats.1945, c. 1038, p. 2005, § 6, amended by Stats.1947, c. 919,
p. 2122, § 6; Stats.1953, c. 1291, p. 2851, § 4.

Former § 5100, enacted by Stats.1937, c. 369, amended by Stats.1939, c. 295, p. 1560, § 16; Stats.1941,
c. 657, p. 2107, § 1.

Former § 5567, added by Stats.1965, c. 391, p. 1663, § 5, amended by Stats.1967, c. 1652, p. 3985, § 5;
Stats.1968, c. 798, p. 1543, § 6; Stats.1968, c. 1374, p. 2667, § 66.5; Stats.1968, c. 1441, p. 2845, §



11.
Pol.C. § 2171, added by Stats.1903, c. 364, p. 503, § 1, amended by Stats.1909, c. 65, p. 67, § 16;

Stats.1927, c. 862, p. 1831, § 2.

Research References

Cross References

County psychiatric hospitals, see Welfare and Institutions Code § 7100 et seq.
State hospitals for the mentally disordered, see Welfare and Institutions Code § 7200 et seq.

Law Review And Journal Commentaries

Commission determination of issue of insanity. (1931) 19 Cal.L.Rev. 174.
Commitment of the mentally ill: Superior Court of Los Angeles County. (1962) 36 S.Cal.L.Rev.

109.
Need for reform in California civil commitment procedure. (1967) 19 Stan.L.Rev. 992.
1998 Main Volume

Collateral References:

 Cal Digest of Official Reports 3d Series, Criminal Law §§191 et seq., 496, 497, 600, Incompetent
Persons §6.

 Am Jur 2d Incompetent Persons §§33 et seq.
Applicability, in proceedings under statutes relating to sexual psychopaths, of constitutional

provisions for protection of a person accused of crime.  34 ALR3d 652.

Notes Of Decisions

In general 1
Conclusiveness and effect of adjudication 8-9

Conclusiveness and effect of adjudication - In general 8
Conclusiveness and effect of adjudication - Restoration to sanity 9

Contents of order 7
Evidence 5
Persons subject to commitment 2
Presumptions 4
Protection 3
Restoration to sanity, conclusiveness and effect of adjudication 9
Sufficiency of adjudication 6

1. In general

Insanity proceedings are summary proceedings for a particular purpose, and insanity or incapacity is not
"judicially determined" within terms of Civ.C.§ 40 by commitment in such proceedings so as to invalidate
conveyance or contract by person committed. Carroll v. Carroll (1940) 16 Cal.2d 761, 108 P.2d 420, certiorari
denied 62 S.Ct. 74, 314 U.S. 611, 86 L.Ed. 491. Mental Health  17; Mental Health  47.1

Former Pol.C. §§ 2168 to 2171 prescribed a test to which the findings of the medical examiners and the court
had to conform, to justify an adjudication of insanity of the person examined. Ex parte Harcourt (App. 1915) 27
Cal.App. 642, 150 P. 1001. Mental Health  143

No distinction is made between adults and minors in procedure for civil commitments of mentally ill or in the



adjudication of mental illness. 27 Op.Atty.Gen. 376 (1956).

The state department of mental hygiene or the superintendent of a state institution may not refuse to accept any
person committed to a state institution pursuant to § 5100 (repealed) if there has been compliance with § 5103
(repealed) dealing with delivery of mentally ill person and records to state institution. 27 Op.Atty.Gen. 376
(1956).

The superintendent of a state institution for defective or psychopathic delinquents, acting in good faith and in
reliance on a valid order of commitment issued by judge or court having jurisdiction, would not be liable for
detaining the person named in accordance with the terms of the order. 2 Op.Atty.Gen. 226 (1943).

2. Persons subject to commitment

Ample authority exists for apprehension and detention of insane persons, or those whose sanity is in doubt. In re
Westcott (App. 2 Dist. 1928) 93 Cal.App. 575, 270 P. 247. Mental Health  431

Persons suffering harmless chronic mental unsoundness and nonpsychotic senile persons needing care,
treatment and supervision outside family home were subject to commitment procedures provided in § 5000 et
seq.(repealed).  34 Op.Atty.Gen. 313 (1959).

3. Protection

It is not only the right, but it is the duty, of the department of mental hygiene to safeguard the welfare of an
incompetent person committed to its care. In re Guardianship of Thrasher (App. 1951) 105 Cal.App.2d 768, 234
P.2d 230. Mental Health  51.1

The insane are subject to control on the part of the state, both for their protection and for the protection of
others. Dribin v. Superior Court In and For Los Angeles County (1951) 37 Cal.2d 345, 231 P.2d 809. Mental
Health  31

4. Presumptions

An order of commitment to state hospital for insane does not conclusively establish that person committed is
insane, but person is presumed to be insane, and such presumption continues until contrary is shown. People v.
Field (App. 2 Dist. 1951) 108 Cal.App.2d 496, 238 P.2d 1052. Mental Health  47.1

Generally, all persons are presumed to be sane until the contrary is proved; but when insanity, other than
temporary or spasmodic, has once been fully adjudicated, it is presumed to continue until the contrary is shown.
Application of Jackson (1949) 34 Cal.2d 136, 208 P.2d 657. Evidence  63; Mental Health  18

A judgment declaring one judicially insane and committing him establishes insanity only as of the date of the
judgment, for there is a legal presumption of sanity in regard to every man, and proof of insanity at one time
carries no presumption of its past existence. Avery v. Avery (App. 1919) 42 Cal.App. 100, 183 P. 453.
Evidence  67(3); Mental Health  47.1

Upon a collateral attack on a commitment to an insane asylum, where it is clear that the court had jurisdiction of
a person adjudged insane, the presumptions are all in favor of the regularity of the proceedings leading to the
judgment and the order of commitment. Ex parte Lewis (App. 1909) 11 Cal.App. 530, 105 P. 774. Mental
Health  49

5. Evidence

Where the statute requires a specific test determinative of insanity, the evidence must support findings
thereunder, in order to sustain the conclusion of insanity. Ex parte Harcourt (App. 1915) 27 Cal.App. 642, 150
P. 1001. Mental Health  12

In an action by the state commission in lunacy against the father of an insane person to recover for his
maintenance in the state insane asylum, the commitment showing that he was brought before the judge who



committed him for examination, and that evidence was taken as to his insanity, is admissible in evidence,
although it fails to show that the son was "duly committed," or committed according to the requirements of the
statute. State Commission in Lunacy v. Eldridge (App. 1908) 7 Cal.App. 298, 94 P. 597, rehearing denied 7
Cal.App. 298, 94 P. 600. Asylums And Assisted Living Facilities  44

6. Sufficiency of adjudication

An adjudication of insanity clearly showing that the patient is so disordered in mind as to endanger life, health,
person, or property, was sufficient, although it did not comply with the form prescribed in former Pol.C. § 2171.
Ex parte Harcourt (App. 1915) 27 Cal.App. 642, 150 P. 1001. Mental Health  146.1

An adjudication of insanity was sufficient to support a commitment, although it recited that there is a mere
possibility that the patient may become dangerous. Ex parte Harcourt (App. 1915) 27 Cal.App. 642, 150 P.
1001. Mental Health  44

To justify an adjudication that an insane person must be confined in a hospital, there must be a reasonable
probability that, if allowed to remain at large, he would become a danger to the public safety; a mere possibility
thereof not being sufficient. Ex parte Harcourt (App. 1915) 27 Cal.App. 642, 150 P. 1001. Mental Health 
36

A recital that the hearing was "duly had" implied that due and lawful notice was given to the alleged insane
person and proved to the satisfaction of the court, and it was not necessary that the record should on its face
expressly state the particular statute under which the tribunal assumed to act. Ex parte Clary (1906) 149 Cal.
732, 87 P. 580.

7. Contents of order

In proceeding to have petitioner's mother declared an incompetent person, court was without jurisdiction to
grant daughter the right to visit mother or to deny such right and recital in order denying petition that daughter
should be entitled to visit mother at all reasonable times was surplusage and daughter could not complain of the
elimination by ex parte order of the provision as to visitation. In re Bogart's Guardianship (App. 1 Dist. 1951)
104 Cal.App.2d 81, 230 P.2d 684. Mental Health  44

8. Conclusiveness and effect of adjudication — In general

Superior court's finding that husband of woman committed to insane asylum was financially able to pay for
support of his wife at sum of $15 per month did not constitute court order directing husband to pay for wife's
support while in hospital. Department of Mental Hygiene v. Kolts (App. 2 Dist. 1966) 55 Cal.Rptr. 437, 247
Cal.App.2d 154. Asylums And Assisted Living Facilities  40

Insanity proceedings did not establish incapacity of allegedly insane person under Civ.C. § 39 governing
conveyance or contract by person of unsound mind before incapacity has been judicially determined, in absence
of allegation or proof that such person was in fact of unsound mind at time of execution of instruments. Carroll
v. Carroll (1940) 16 Cal.2d 761, 108 P.2d 420, certiorari denied 62 S.Ct. 74, 314 U.S. 611, 86 L.Ed. 491.
Mental Health  47.1

Judgment committing person to state hospital for insane does not conclusively determine status as insane
person. People v. McConnell (App. 1 Dist. 1927) 80 Cal.App. 789, 252 P. 1068. Mental Health  47.1

An order of commitment to the state hospital for the insane, made by the judge of the superior court, authorized
to hold examinations and determine the question of insanity, and commit to the hospital persons adjudged
insane, and which shows from its recitals that the court had jurisdiction of the alleged insane person, is not
subject to collateral attack, the order being no more subject to collateral attack than the orders of the superior
court, acting in a proceeding by virtue of special authority. Napa State Hospital v. Dasso (1908) 153 Cal. 698,
96 P. 355. Mental Health  49

The order of commitment of a person to an insane asylum is not conclusive that such person was insane at the



time of the commitment. Kellogg v. Cochran (1890) 87 Cal. 192, 25 P. 677. Mental Health  47.1

Insanity or incapacity was not "judicially determined" under Civ.C. § 40 by commitment to insane hospital, so
as to avoid note made subsequent to commitment but prior to guardianship proceedings. In re Carniglia's
Guardianship (App. 1934) 139 Cal.App. 629, 34 P.2d 752. Mental Health  379

Persons committed to public medical institutions as mentally ill are ineligible for old age security. 30
Op.Atty.Gen. 34 (1957).

Order of commitment of one alleged to be mentally ill is not final or conclusive on the state hospital as to the
condition of the person or the need for treatment. 27 Op.Atty.Gen. 376 (1956).

9.  —  —  Restoration to sanity, conclusiveness and effect of adjudication

Former mental patient, who had been adjudged mentally ill and later restored to capacity by court order, was
not entitled to mandamus to have judgment of mental illness vacated and expunged on ground that judgment
was causing him substantial legal detriment, where statutory procedure for official announcement and recording
of discharge and recovery of competency had been followed and where patient had other proper remedies of
new trial or appeal. In re People for Best Interest and Protection of Campbell (App. 1 Dist. 1961) 12 Cal.Rptr.
60, 190 Cal.App.2d 253. Mandamus  3(13); Mandamus  4(4)

Where patient was committed under statute providing for commitment to mental hospital, of persons
adjudicated to be in need of restraint, and guardian was appointed under the Probate Code providing for
appointment in cases of insane persons unable to manage their affairs, restoration of patient to status of sane
person in proceeding to discharge guardian did not supersede original commitment and deprive superintendent
of hospital of authority to withhold certificate of discharge. Application of Jackson (1949) 34 Cal.2d 136, 208
P.2d 657. Mental Health  59.1

Chapter 2. Commitment Classification

§ 6300. Definitions 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Section 6300 was repealed by Stats.1981, c. 928, p. 3485, § 2.  For continued
application to certain sex offenders, see Historical and Statutory Notes under this

section.

As used in this article, "mentally disordered sex offender" means any person who by reason of mental defect,
disease, or disorder, is predisposed to the commission of sexual offenses to such a degree that he is dangerous
to the health and safety of others.  Wherever the term "sexual psychopath" is used in any code, such term shall
be construed to refer to and mean a "mentally disordered sex offender."

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.)

Sections 3 and 4 of Stats.1981, c. 928, p. 3485, provide:

"Sec. 3. Nothing in this act shall be construed to affect any person under commitment
under Article 1 (commencing with Section 6300) of Chapter 2 of Part 2 of Division 6 of

the Welfare and Institutions Code prior to the effective date of this act.  It is the
Legislature's intent that persons committed as mentally disordered sex offenders and

persons whose terms of commitment are extended under the provisions of Section 6316 of
the Welfare and Institutions Code shall remain under these provisions until the



commitments are terminated and the persons are returned to the court for resumption of
the criminal proceedings.

"The Legislature finds and declares that the purposes of the mentally disordered sex
offender commitment have been to provide adequate treatment of these offenders,

adequate controls over these persons by isolating them from a free society, and to protect
the public from repeated commission of sex crimes.  In making the repeal of the mentally
disordered sex offender commitment procedures prospective only, the Legislature finds

and declares that it is necessary to retain persons under this commitment who committed
their crimes before the effective date of this enactment in order to have proper control

over these persons and to protect society against repeated commission of sex crimes and
that other enactments in the 1979-80 Regular Session of the Legislature and the 1981-82

Regular Session of the Legislature would yield prison terms which would provide this
protection to society without the need to retain the mentally disordered sex offender

commitment.

"Sec. 4. In repealing the mentally disordered sex offender commitment, the
Legislature recognizes and declares that the commission of sex offenses is not in itself the
product of mental diseases.  It is the intent of the Legislature that persons convicted of a

sex offense after the effective date of this section, who are believed to have a serious,
substantial, and treatable mental illness, shall be transferred to a state hospital for

treatment under the provisions of Section 2684 of the Penal Code."

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Sections 3, 4 and 5 of Stats.1981, c. 928, p. 3485, provide:
"Sec. 3. Nothing in this act shall be construed to affect any person under commitment under Article 1

(commencing with Section 6300) of Chapter 2 of Part 2 of Division 6 of the Welfare and Institutions
Code prior to the effective date of this act.  It is the Legislature's intent that persons committed as
mentally disordered sex offenders and persons whose terms of commitment are extended under the
provisions of Section 6316 of the Welfare and Institutions Code shall remain under these provisions
until the commitments are terminated and the persons are returned to the court for resumption of the
criminal proceedings.

"The Legislature finds and declares that the purposes of the mentally disordered sex offender
commitment have been to provide adequate treatment of these offenders, adequate controls over
these persons by isolating them from a free society, and to protect the public from repeated
commission of sex crimes.  In making the repeal of the mentally disordered sex offender
commitment procedures prospective only, the Legislature finds and declares that it is necessary to
retain persons under this commitment who committed their crimes before the effective date of this
enactment in order to have proper control over these persons and to protect society against repeated
commission of sex crimes and that other enactments in the 1979-80 Regular Session of the
Legislature and the 1981-82 Regular Session of the Legislature would yield prison terms which
would provide this protection to society without the need to retain the mentally disordered sex
offender commitment.

"Sec. 4. In repealing the mentally disordered sex offender commitment, the Legislature recognizes and
declares that the commission of sex offenses is not in itself the product of mental diseases.  It is the
intent of the Legislature that persons convicted of a sex offense after the effective date of this
section, who are believed to have a serious, substantial, and treatable mental illness, shall be
transferred to a state hospital for treatment under the provisions of Section 2684 of the Penal Code."



"Sec. 5. The Secretary of the Health and Welfare Agency and the Secretary of the Youth and Adult
Correctional Agency shall jointly establish a task force to include, at minimum, representatives of
the State Department of Corrections, the State Department of Mental Health, and the Conference of
Local Mental Health Directors.

"By April 1, 1982, the task force shall submit a report to the Legislature as follows:
"(1) The report shall contain an implementation plan for transfer of mentally ill prisoners in need of

acute psychiatric care to state hospitals in accordance with Section 2684 of the Penal Code.  The
implementation plan shall include criteria for eligibility as mentally ill, procedures for identifying
mentally ill prisoners, procedures for referring mentally ill prisoners, and criteria for termination of
treatment in a state hospital.

"(2) The report shall contain recommendations for future utilization of mental health and corrections
facilities that may be affected by the termination of the mentally disordered sex offender program.
The utilization plan shall include any projected changes in departmental jurisdiction, types of
staffing, levels of staffing, and licensure.

"It is the intent of the Legislature in establishing the task force to provide a program of appropriate
mental health care to prisoners who are mentally ill and who could benefit from such treatment."

Section 2 of Stats.1982, c. 650, provides:
"Notwithstanding the provisions of subdivision (b) of former Section 6316.2 of the Welfare and

Institutions Code, in any case subject to the provisions of that section, not later than 180 days prior
to the termination of the maximum term of commitment the Director of Mental Health shall submit
to the prosecuting attorney his or her opinion as to whether or not the patient is a person described in
subdivision (a) of former Section 6316.2.  If requested by the prosecuting attorney, the opinion shall
be accompanied by supporting evaluations and relevant hospital records.  The prosecuting attorney
may then file a petition for extended commitment in the superior court which issued the original
commitment.  Such petition shall be filed no later than 90 days before the expiration of the original
commitment.  Such petition shall state the reasons for the extended commitment, with accompanying
affidavits specifying the factual basis for believing that the person meets each of the requirements
set forth in subdivision (a) of former Section 6316.2."

See Penal Code §§ 290, 1364, 1365, 2684.
Repeal of this article by § 3 of Stats.1981, c. 711, p. 2555, failed to become operative under the

provisions of § 5 of that Act.
Former § 6300, enacted by Stats.1937, c. 369, p. 1147, § 6000 as § 6000, amended by Stats.1949, c.

1211, p. 2127, § 2, renumbered § 6300, and amended by Stats.1965, c. 391, p. 1696, § 29;
Stats.1967, c. 1423, p. 3350, § 1, relating to facilities and hospital service of county psychopathic
hospitals was renumbered § 7100 and amended by Stats.1968, c. 1374, p. 2683, § 96, operative July
1, 1969.

Former § 6300 was also repealed by Stats.1967, c. 1667, p. 4107, § 36.5, operative July 1, 1969.
However, under the provisions of Stats.1967, c. 1667, p. 4188, § 50, the amendment by Stats.1967,
c. 1423, p. 3350, § 1, prevailed over that act.  See Historical and Statutory Notes under Welfare and
Institutions Code § 6000.

Derivation: Former § 5500, added by Stats.1965, c. 391, p. 1644, § 5.
Former § 5500, added by Stats.1963, c. 1913, p. 3907, § 2.
Former § 5500, added by Stats.1939, c. 447, p. 1783, § 1, amended by Stats.1945, c. 138, p. 623, § 1.
Section 22 of Stats.1963, c. 1913, p. 3916, provided:
"Any person heretofore or hereafter committed as a sexual psychopath shall be deemed to have been

committed as a mentally disordered sex offender".

Research References

Cross References



Procedure governing handling of mentally disordered person charged with public offense, see
Welfare and Institutions Code § 6825.

Law Review And Journal Commentaries

California's sexual psychopath: Criminal or patient? (1967) 1 U.S.F.L.Rev. 332.
Consenting adult homosexuals.  Trial and post-trial disposition. (1966) 13 UCLA L.Rev. 763.
Review of Selected 2005 California Legislation (Chapter 721: Providing sex offenders' conviction

and release dates to the public).  Laura Friedman, 37 McGeorge L. Rev. 261 (2006).
Survey: Women and California law. (1981) 11 Golden Gate U.L.Rev. 1001.
1998 Main Volume

Library References

Appendix to Journal of Senate, Reg.Sess., 1968.
Joint Legislative Committee for Revision of the Penal Code, 1968, p. 3.
Penal code revision, tentative draft no. 2.

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §§52, 194, 1417, 1538, 1552, 2211, 3086, 3087
Cal Jur 3d Crim L §3335; Incomp §14; Penal Inst §159; Sch §§351, 380, 385, 387, 455; Univ & C

§§70, 77
 Cal Digest of Official Reports 3d Series, Criminal Law §§191 et seq.
 41 Am Jur 2d Incompetent Persons §§2, 49.

Notes Of Decisions

In general 2
Evidence 6
Instructions 8
Nature of proceedings 5
Proceedings 4-5

Proceedings - In general 4
Proceedings - Nature of proceedings 5

Purpose 3
Review 9
Standard of proof 7
Validity 1

1. Validity

Definition of "mentally disordered sex offender" under this section did not violate due process on vagueness
grounds or on ground that it resulted in arbitrary commitments. People v. Colvin (App. 5 Dist. 1981) 171
Cal.Rptr. 32, 114 Cal.App.3d 614. Constitutional Law  4344; Mental Health  433(2)

"Dangerous," within purview of this section, was not so vague or ambiguous on its face as to violate due
process. People v. Kirk (App. 1 Dist. 1975) 122 Cal.Rptr. 653, 49 Cal.App.3d 765. Constitutional Law 
4343; Mental Health  433(2)

Section 5500, added by Stats.1965, c. 391, p. 1644, § 5, (repealed; see, now, this section) was not void for
uncertainty. People v. Rancier (App. 3 Dist. 1966) 49 Cal.Rptr. 876, 240 Cal.App.2d 579.

Sexual Psychopathy Act (repealed; see, now, this section et seq.) which provided for treatment of mentally
disordered sex offenders was not arbitrary and unreasonable as to offender receiving treatment under Act who



alleged he was not amenable to treatment and that his commitment was akin to life imprisonment without
possibility of parole which was cruel and unusual punishment in view of fact that misdemeanor of which he was
convicted carried a six-month sentence in county jail. People v. Rancier (App. 3 Dist. 1966) 49 Cal.Rptr. 876,
240 Cal.App.2d 579. Mental Health  433(2)

Sexual psychopathy statute (repealed; see, now, this section et seq.) preserved all rights of alleged sexual
psychopath, including preliminary determination of psychopathy, commitment to state hospital for observation,
hearing on demand, and right to jury trial, if committed for an indefinite period; however, due process does not
require further hearing, after commitment for rehabilitation purposes, on mere whim, and without any sort of
showing of good cause, in face of adverse report from department of mental hygiene. People v. Barzee (App. 1
Dist. 1963) 28 Cal.Rptr. 692, 213 Cal.App.2d 139. Constitutional Law  4344; Mental Health  462

Having invoked beneficent provisions of Sexual Psychopath Law (repealed; see, now, this section et seq.), and
having sought hoped-for benefits of observation, care and treatment thereby accorded him, defendant could not
be heard to question constitutionality of such law in criminal case to which sexual psychopathy proceedings
were collateral. People v. Hymes (App. 1958) 161 Cal.App.2d 668, 327 P.2d 219, certiorari denied 80 S.Ct.
1067, 362 U.S. 980, 4 L.Ed.2d 1015. Constitutional Law  951

The Sexual Psychopath Act (former §§ 5500 to 5521) defining sexual psychopaths as persons affected, in form
predisposing to commission of sexual offenses, and in degree constituting menace to health and safety of others,
with mental disease, psychopathic personality, or marked departures from normal mentality, was sufficiently
definite and was not violative of the constitutional guarantees of equal protection of laws or due process of
laws. People v. Levy (App. 1957) 151 Cal.App.2d 460, 311 P.2d 897. Constitutional Law  3174;
Constitutional Law  4509(1); Mental Health  433(1)

The Sexual Psychopath Act (former §§ 5500 to 5521) was civil in nature, and fact that one was, after conviction
for misdemeanor, committed under the act, for an indeterminate period, did not constitute "double jeopardy".
People v. Levy (App. 1957) 151 Cal.App.2d 460, 311 P.2d 897. Double Jeopardy  23; Mental Health 
456; Mental Health  465(2)

2. In general

In view of expert testimony taken as a whole and in view of trial judge's reasons for his findings, taken as a
whole, trial judge was not shown to have believed that length of confinement required him to find that
defendant was not mentally disordered sex offender but, on contrary, language indicated that judge ruled on
merits. People v. Jackson (App. 1 Dist. 1980) 167 Cal.Rptr. 915, 110 Cal.App.3d 560. Mental Health  464

Fact that petitioner was on parole by the adult authority under a prison sentence was not an automatic bar to a
civil commitment of a mentally disordered sex offender. In re Acosta (App. 2 Dist. 1971) 98 Cal.Rptr. 208, 21
Cal.App.3d 51. Mental Health  454

Where entry of final judgment of conviction was deferred until after June 22, 1964 by commitment of defendant
to state hospital for treatment as mentally disordered sex offender, delay caused thereby brought the case within
rules of Escobedo and Dorado, notwithstanding holding that such rules should apply to all cases which had not
become final before June 22, 1964; disapproving anything to the contrary in People v. Williams, 71 Cal.Rptr.
871. People v. Kellum (1969) 78 Cal.Rptr. 501, 71 Cal.2d 352, 455 P.2d 429. Courts  100(1)

A mentally disordered sex offender is not legally insane, and is not even necessarily a "sex offender", because
the crime of which he is convicted need not be a sex offense. In re Bevill (1968) 69 Cal.Rptr. 599, 68 Cal.2d
854, 442 P.2d 679. Mental Health  454

Threat of psychological trauma to others, without likelihood of physical injury constituted a "menace to the
health or safety of others" within § 5500 (repealed; see, now, this section). People v. Stoddard (App. 1 Dist.
1964) 38 Cal.Rptr. 407, 227 Cal.App.2d 40. Mental Health  454

Section 6650 (repealed; see, now, § 7275) providing that husband, wife, father, mother or children of a mentally



ill person shall cause him to be properly and suitably cared for and that such persons and the administrators of
their estates shall be liable for mentally ill person's care, support and maintenance in a state institution of which
he is an inmate, was to be considered with other sections in pari materia. Department of Mental Hygiene v.
McGilvery (1958) 50 Cal.2d 742, 329 P.2d 689. Statutes  223.2(23)

The provisions of former chapter of this Code relating to sexual psychopaths did not have the same force and
effect as the insanity provisions of the Penal Code. People v. Haley (App. 3 Dist. 1941) 46 Cal.App.2d 618, 116
P.2d 498. Criminal Law  625

3. Purpose

Purpose of the Mentally Disordered Sex Offenders Act (this section et seq.) was to protect the public from the
violent propensities of certain mentally disordered sex offenders who were convicted of crime by confining
them during such period as they continued to be a danger to society and by care and treatment calculated to
eliminate their antisocial compulsions. People v. Oglesby (App. 1 Dist. 1977) 135 Cal.Rptr. 640, 67 Cal.App.3d
34. Mental Health  433(2)

Although confinement under mentally disordered sex offender law is not solely for protection of society, that is
nevertheless its primary purpose and rehabilitative treatment of mentally disordered sex offender is, at best,
only secondary purpose. People v. Feagley (1975) 121 Cal.Rptr. 509, 14 Cal.3d 338, 535 P.2d 373. Mental
Health  433(2)

Primary purpose of legislature in establishing proceedings to determine and treat sexual psychopathy was to
protect society against the activities of sexual psychopaths, and it was not intended to make sexual psychopathy
a mitigating circumstance. People v. Resendez (App. 2 Dist. 1968) 66 Cal.Rptr. 818, 260 Cal.App.2d 1. Mental
Health  433(2)

Main purpose of Sexual Psychopath Law (repealed; see, now, this section et seq.) was to protect society against
activities of sexual psychopaths, and secondary purpose was to rehabilitate them. People v. Schaletzke (App. 2
Dist. 1966) 49 Cal.Rptr. 275, 239 Cal.App.2d 881. Mental Health  433(2)

The Sexual Psychopath Law (repealed; see, now, this section et seq.) was not intended to make sexual
psychopathy a mitigating circumstance and was not intended to be a substitute for punishment. People v.
Schaletzke (App. 2 Dist. 1966) 49 Cal.Rptr. 275, 239 Cal.App.2d 881. Mental Health  433(2)

Former chapter of this Code, relating to sexual psychopaths, was enacted to protect children from degenerates,
and to keep sexual perverts locked up until society could be reasonably assured that they would no longer be a
menace to children. People v. Wells (App. 2 Dist. 1952) 112 Cal.App.2d 672, 246 P.2d 1023. Mental Health

 433(2)

The primary purpose of the legislature in enacting former chapter of this Code relative to sexual psychopaths
was to protect society against the activities of sexual psychopaths, and it was not intended by the legislature to
make sexual psychopathy a mitigating circumstance either in prosecution for offense involving sexual deviation
or in prosecution for offense not involving sexual deviation. People v. McCracken (1952) 39 Cal.2d 336, 246
P.2d 913. Mental Health  433(2)

4. Proceedings — In general

Proceeding in regard to petitioner who had been invalidly committed as a mentally disordered sex offender
should be in accordance with procedures in effect at time of the new hearing. In re Acosta (App. 2 Dist. 1971)
98 Cal.Rptr. 208, 21 Cal.App.3d 51. Mental Health  455

In proceedings to determine whether defendant was a mentally disordered sex offender, personal waiver by
defendant of his right to confront and cross-examine examining physicians was essential prerequisite to valid
submission of matter on psychiatric report. People v. Townsend (App. 2 Dist. 1971) 98 Cal.Rptr. 8, 20
Cal.App.3d 919. Mental Health  462



Defendant who had been subjected to criminal proceedings after his commitment as mentally disordered sex
offender and to later certification proceedings had sufficient interest in being or not being an adjudged mentally
disordered sex offender as to preclude subsequent criminal department disposition from rendering sex offender
issue moot. People v. Townsend (App. 2 Dist. 1971) 98 Cal.Rptr. 8, 20 Cal.App.3d 919. Mental Health 
455

Order committing for care and treatment in state hospital defendant found to be insane resulted in no
disadvantageous collateral consequences to defendant who, upon being found sane, was brought back to court
for trial on criminal charges, and as appellate decision would not relieve any social opprobrium thought to
attach by reason of the commitment, appeal from order would be dismissed as moot. People v. Lindsey (App. 2
Dist. 1971) 97 Cal.Rptr. 872, 20 Cal.App.3d 742. Criminal Law  1131(4)

Where duplicate original of order fixing time for hearing to determine whether defendant was a mentally
disordered sex offender and time for defendant's examination by two psychiatrists was served on defendant and
defendant subsequently stated that he wished to contest the finding of the doctors contained in their reports and
at postponed hearing after defendant was to have additional physical and psychological examinations court
stated at the conclusion of the evidence that he found defendant to be mentally disordered sex offender who
would not benefit by care and treatment in state hospital, the mentally disordered sex offender proceeding was
properly handled. People v. McGill (App. 4 Dist. 1968) 65 Cal.Rptr. 482, 257 Cal.App.2d 759. Mental Health

 462

Trial court's jurisdiction to pronounce judgment at defendant's trial for violating Pen.C. §§ 288, 288a depended
on correctness of proceeding for determination whether defendant was a mentally disordered sex offender and
its proper termination. People v. McGill (App. 4 Dist. 1968) 65 Cal.Rptr. 482, 257 Cal.App.2d 759. Mental
Health  455

Under former chapter of this code, a sexual psychopath might be dealt with as a person who was a menace to
the health or safety of others, and when one was convicted of a sex offense involving a child under 14 years of
age and constituting a felony or second misdemeanor offense, a subsequent proceeding was necessary to
determine whether such person was a sexual psychopath. People v. Jones (1954) 42 Cal.2d 219, 266 P.2d 38.
Mental Health  454

5.  —  —  Nature of proceedings

Whether denominated civil or criminal, sexual psychopath proceedings were subject to full panoply of
protection of due process clause. People v. Burnick (1975) 121 Cal.Rptr. 488, 14 Cal.3d 306, 535 P.2d 352.
Constitutional Law  4342

Proceedings for commitment of a person as a mentally disordered sex offender are civil in nature and are
collateral to the criminal proceeding. People v. O'Lea (App. 2 Dist. 1971) 95 Cal.Rptr. 287, 17 Cal.App.3d 834.
Mental Health  456

Proceeding to determine whether father charged with incest with his four daughters was mentally disordered
sex offender was civil proceeding ancillary to criminal charges. People v. Batres (App. 2 Dist. 1969) 75
Cal.Rptr. 397, 269 Cal.App.2d 900. Mental Health  456

Confinement as sexual psychopath is not criminal punishment. People v. Loignon (App. 2 Dist. 1967) 58
Cal.Rptr. 866, 250 Cal.App.2d 386. Mental Health  456

Sexual psychopathy proceedings are civil in nature, and use of jury in such proceedings is matter of legislative
grant and not constitutional right. People v. Fuller (App. 2 Dist. 1964) 38 Cal.Rptr. 25, 226 Cal.App.2d 331.
Jury  21.5; Mental Health  456

6. Evidence

Evidence was sufficient to support finding that offender convicted of sex offense carrying six-month jail



sentence was a mentally disordered sex offender and was not amenable to treatment but still a danger to health
and welfare of society. People v. Rancier (App. 3 Dist. 1966) 49 Cal.Rptr. 876, 240 Cal.App.2d 579. Mental
Health  460(1)

Psychiatrist's testimony that future indecent exposure by defendant would cause serious psychological injury to
some young girls likely to be its victims would warrant finding that defendant was a menace to health or safety
of others within § 5500 (repealed; see, now, this section). People v. Stoddard (App. 1 Dist. 1964) 38 Cal.Rptr.
407, 227 Cal.App.2d 40. Mental Health  460(2)

Court did not abuse its discretion in imposing a prison sentence on defendant convicted of violating Pen.C. §
288, where superintendent of state hospital to which defendant was committed for treatment expressed opinion
that defendant was a sexual psychopath, would not benefit by care or treatment in a state hospital, and was a
menace to the health and safety of others. People v. Adams (App. 2 Dist. 1961) 14 Cal.Rptr. 604, 194
Cal.App.2d 1. Mental Health  465(1)

Question, upon cross-examination of defendant accused of violation of Pen.C.§ 288a, whether defendant was a
homosexual, to which answer was "yes", was improper, in absence of sound basis for entertaining presumption
or inference that every homosexual is "psycho-biologically" predisposed to perform acts proscribed by statute,
and under circumstances, admission of evidence over objection was prejudicial error. People v. Giani (App.
1956) 145 Cal.App.2d 539, 302 P.2d 813. Criminal Law  1170.5(5); Witnesses  277(2.1)

An inference that accused did not commit act denounced by Pen.C. § 288, making it a felony to commit lewd or
lascivious acts upon a child with specified intent, may reasonably be drawn from evidence that accused is not a
sexual psychopath. People v. Jones (1954) 42 Cal.2d 219, 266 P.2d 38. Infants  20

7. Standard of proof

Use of preponderance of evidence standard of proof in mentally disordered sex offender proceedings and lack
of requirement for unanimous verdict is unconstitutional. People v. Kirk (App. 1 Dist. 1975) 122 Cal.Rptr. 653,
49 Cal.App.3d 765. Mental Health  433(2)

8. Instructions

Written instruction defining a sexual psychopath and comments of court relating to such instruction
satisfactorily indicated to jury that defendant must be found to have been affected with a mental disease or
disorder, a psychopathic personality, and marked departures from normal mentality before he could be declared
to be a sexual psychopath. People v. Morrison (App. 4 Dist. 1963) 34 Cal.Rptr. 1, 220 Cal.App.2d 684. Mental
Health  462

9. Review

Where district attorney told defendant that only way he could get treatment was by plea of guilty in criminal
court to burglary in second degree but, in fact, defendant could have been referred as mentally disordered sex
offender whether convicted of felony or misdemeanor and could have been referred without criminal conviction
as mentally abnormal sex offender and where district attorney, defendant's attorney, defendant and his mother
all believed that ordinary procedures of diagnosis and treatment would be available to defendant though they
were not because of defendant's inability to communicate in English, failure to afford promised diagnosis and
treatment required setting aside plea of guilty and judgment of conviction thereon. People v. Cortez (App. 1
Dist. 1970) 91 Cal.Rptr. 660, 13 Cal.App.3d 317. Criminal Law  274(4)

No waiver of defendant's constitutional right to compliance with procedural requirements for determining
mentally disordered sex offender could be presumed from fact that defendant was represented by counsel at
time he was committed to state hospital and when sentenced following conviction for indecent exposure. People
v. Slutts (App. 2 Dist. 1968) 66 Cal.Rptr. 862, 259 Cal.App.2d 886. Mental Health  463

Defendant sentenced to state prison and not committed as a mentally disordered sex offender had no standing to



assert constitutional claims relating to legislation pertaining to sexual psychopaths. People v. Pacheco (App. 2
Dist. 1968) 66 Cal.Rptr. 142, 258 Cal.App.2d 800. Constitutional Law  700

Court did not err in failing to vacate guilty plea to charge of second-degree burglary or to secure further
psychiatric proceedings where probation report indicated that though defendant was a homosexual, he was not a
sexual psychopath, there were no unresolved issues as to defendant's capacity to stand trial, nor any unresolved
issues as to his mental capacity to form intent necessary to crime of burglary and defendant's own statements to
probation officer showed that he was fully conscious of crimes he committed and of their illegality. People v.
Breese (App. 2 Dist. 1966) 49 Cal.Rptr. 357, 240 Cal.App.2d 112. Criminal Law  274(6)

Notice of appeal from verdict finding defendant to be a sexual psychopath within this Code did not invoke
jurisdiction of district court of appeal. People v. Olds (App. 2 Dist. 1956) 140 Cal.App.2d 156, 294 P.2d 1034.
Mental Health  467

§ 6300.1. Treatment by prayer 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Section 6300.1 was repealed by Stats.1981, c. 928, p. 3485, § 2.  For continued
application to certain sex offenders, see Historical and Statutory Notes under Welfare

and Institutions Code § 6300.

No person who is being treated by prayer in the practice of the religion of any well-recognized church, sect,
denomination or organization, shall be ordered detained or committed under this chapter unless the court shall
determine that he is or would likely become dangerous to himself or to the person or property of others, or
unless being a minor, his parent or guardian having custody of his person shall consent to such detention or
commitment.

CREDIT(S)
(Added by Stats.1969, c. 722, p. 1446, § 49.2, eff. Aug. 8, 1969, operative July 1, 1969.)
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Collateral References:

 Cal Digest of Official Reports 3d Series, Criminal Law §§191, 196.
 Am Jur 2d Hospitals and Asylums §§5-7, 12, Incompetent Persons §§2, 6.

Notes Of Decisions

In general 1
Dangerous persons 2

1. In general

This section applied to those mentally retarded persons and juvenile court wards who were subject to this
chapter setting forth commitment classifications and who are not "dangerous." People v. Evenson (App. 1 Dist.
1980) 163 Cal.Rptr. 210, 103 Cal.App.3d 659. Mental Health  465(1)

2. Dangerous persons

As a conceded mentally disordered sex offender, and thus by definition a "dangerous" person, defendant did not
qualify for prayer-treatment exception from state hospital commitment. People v. Evenson (App. 1 Dist. 1980)
163 Cal.Rptr. 210, 103 Cal.App.3d 659. Mental Health  454

§ 6300.2. Patient rights 

Section 6300.2 was repealed by Stats.1981, c. 928, p. 3485, § 2.  For continued
application to certain sex offenders, see Historical and Statutory Notes under Welfare

and Institutions Code § 6300.

Any person admitted to a state hospital as a mentally disordered sex offender shall have the full patient rights
specified in Article 7 (commencing with Section 5325) of Chapter 2 of Part 1 of Division 5.

CREDIT(S)
(Added by Stats.1972, c. 574, p. 983, § 8.)

Collateral References:

 40 Am Jur 2d Hospitals and Asylums §5.

§ 6301. Application of article 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Section 6301 was repealed by Stats.1981, c. 928, p. 3485, § 2.  For continued
application to certain sex offenders, see Historical and Statutory Notes under Welfare

and Institutions Code § 6300.

This article shall not apply to any person sentenced to death.  This article shall not apply to any person
convicted of an offense the punishment for which may be death until after a sentence other than death has been
imposed, at which time this article shall apply to such person and he may be certified to the superior court as
provided in Section 6302.

CREDIT(S)



(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.  Amended by Stats.1976, c. 1101, p. 4973,
§ 1.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 6301, enacted by Stats.1937, c. 369, p. 1147, § 6001, as § 6001, amended by Stats.1949, c.

1211, p. 2128, § 3, renumbered § 6301 and amended by Stats.1965, c. 391, p. 1696, § 30, which
defined county psychopathic hospital, was repealed by Stats.1967, c. 1667, p. 4107, § 36.5,
operative July 1, 1969.  See Welfare and Institutions Code § 7101.

Derivation: Section 5500.5, added by Stats.1965, c. 391, p. 1644, § 5.
Former § 5500.5, added by Stats.1952, 1st Ex.Sess., c. 24, p. 382, § 1, amended by Stats.1963, c. 1913,
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Law Review And Journal Commentaries

The Sexual Psychopath Act in practice. (1955) 43 Cal.L.Rev. 766.
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Collateral References:

 Cal Digest of Official Reports 3d Series, Criminal Law §§191, 496.
 41 Am Jur 2d Incompetent Persons §49.

Notes Of Decisions

In general 1
Jurisdiction 2
Review 3

1. In general

In order for court to make finding that defendant was "ineligible" rather than "unsuitable" for treatment as
mentally disordered sex offender, prior felony had to pled and proved; defendant's commitment to state prison
was therefore required to be set aside where his prior felony offense, relied on by trial court in its conclusion
that defendant was ineligible for MDSO treatment, was never alleged by prosecution but came out in
defendant's own testimony. People v. Huffman (App. 4 Dist. 1977) 139 Cal.Rptr. 264, 71 Cal.App.3d 63.
Mental Health  457

Where defendant who was charged with unlawful sexual intercourse and assault by means of force likely to
produce great bodily injury had been previously convicted of felony of interstate transportation of stolen
vehicles and had wilfully inflicted great bodily injury upon assault victim, defendant was ineligible for
probation and ineligible for commitment as mentally disordered sex offender; thus, defense counsel's failure to
urge that defendant be committed as sex offender could not serve as basis for reversing conviction on ground of
incompetency of counsel. People v. Chapman (App. 3 Dist. 1975) 121 Cal.Rptr. 315, 47 Cal.App.3d 597.
Sentencing And Punishment  1872(3); Criminal Law  1166.10(1); Mental Health  454; Sentencing
And Punishment  1862



Legislature clearly intended this section to apply to those ineligible for probation under the penal code, where
Pen.C. § 1203 relating to probation did not designate any type of offender who was absolutely ineligible for
probation regardless of unusual circumstances, and where distinction between whether those described in
subsections of Pen.C. § 1203 relating to unusual circumstances were technically eligible for probation unless
the court ruled that the case was not an unusual one, or whether they were ineligible unless the court ruled that
the case was an unusual one, was a distinction of semantics and not of substance insofar as this section was
concerned. People v. Wilson (App. 2 Dist. 1973) 110 Cal.Rptr. 104, 34 Cal.App.3d 524. Mental Health 
454

Conviction of a crime is a prerequisite to commitment as a mentally disordered sex offender. In re Bevill (1968)
69 Cal.Rptr. 599, 68 Cal.2d 854, 442 P.2d 679. Mental Health  454

Court lacked authority to conduct mentally disordered sex offender proceedings for defendant charged with
having committed lewd and lascivious acts upon a child where defendant admitted on cross-examination that he
had previously been convicted of the felony of assault with a deadly weapon, and probation report also stated
that he was convicted of that offense and was committed to prison. People v. Foster (1967) 63 Cal.Rptr. 288, 67
Cal.2d 604, 432 P.2d 976. Mental Health  455

Two prior felony convictions admitted by defendant rendered him ineligible for probation thereby excluding
him from operation of mentally disordered sex offender law, even though trial court ordered a probation report.
People v. Failla (1966) 51 Cal.Rptr. 103, 64 Cal.2d 560, 414 P.2d 39. Sentencing And Punishment 
1872(2); Mental Health  454

Provision of § 5501, added by Stats.1965, c. 391, p. 1644, § 4, as amended [repealed; see, now, § 6302
(repealed)], that when person was convicted of sex offense involving child under 14, and offense was a felony,
court should adjourn proceeding or suspend sentence to determine whether person was mentally disordered sex
offender, was mandatory and had to be followed, except that provision was not applicable to persons sentenced
to death or ineligible for probation. People v. Schaletzke (App. 2 Dist. 1966) 49 Cal.Rptr. 275, 239 Cal.App.2d
881. Mental Health  455

Section 5500.5, as added in 1952 (repealed; see, now, this section), which provided that sexual psychopath
chapter of this Code should not apply to any person sentenced to death did not require that sexual psychopathy
proceedings be extended to and used as bar in other cases. People v. Redford (App. 4 Dist. 1961) 14 Cal.Rptr.
866, 194 Cal.App.2d 200. Mental Health  454

The question of sexual psychopathy of a defendant becomes wholly immaterial after imposition of sentence
involving the death penalty. People v. McCracken (1952) 39 Cal.2d 336, 246 P.2d 913. Mental Health  454

2. Jurisdiction

Record failed to show that defendant charged with annoying and molesting child had been convicted of two
felonies and that defendant was therefore not ineligible for probation, and court was not without jurisdiction to
determine that he was mentally disordered sex offender. People v. Maugh (App. 2 Dist. 1969) 82 Cal.Rptr. 147,
1 Cal.App.3d 856. Mental Health  455

Without compliance with procedures prescribed by § 6300 et seq. court in rape prosecution had no jurisdiction
to declare defendant was a mentally disordered sex offender, and recital to such effect must be deleted from
judgment. People v. Gray (App. 2 Dist. 1968) 66 Cal.Rptr. 654, 259 Cal.App.2d 846. Criminal Law 
1184(1); Mental Health  455

3. Review

Where defendant participated without objection in arraignment for judgment, and defendant's attorney, when
asked if there was any legal cause why judgment should not be pronounced, replied that there was no legal
cause, failure of superior court to record formally reinstatement of criminal proceeding, after commencement of
civil proceeding looking to commitment of defendant for treatment as mentally disordered sex offender,



constituted irregularity which was not prejudicial to the defendant. People v. Brown (App. 2 Dist. 1968) 68
Cal.Rptr. 657, 262 Cal.App.2d 378, certiorari denied 89 S.Ct. 672, 393 U.S. 1043, 21 L.Ed.2d 592. Criminal
Law  1177

Where defendant was ineligible for probation by reason of prior convictions, court not finding his case unusual,
court's consideration of proceedings under§ 6300 et seq. relating to mentally disordered sex offenders was error.
People v. Brown (App. 2 Dist. 1968) 67 Cal.Rptr. 238, 260 Cal.App.2d 434. Mental Health  455

Where defendant charged with having committed lewd and lascivious acts upon a child admitted to three prior
convictions and was, therefore, ineligible for probation unless trial judge and district attorney took affirmative
action to grant probation and no such action was taken, trial court did not commit error by not instituting
proceedings under Mentally Disordered Sex Offender Act (§ 6300 et seq.). People v. Cox (App. 2 Dist. 1968)
66 Cal.Rptr. 576, 259 Cal.App.2d 653. Mental Health  455

Defendant's conviction as sex offender was not unconstitutional because of state's failure to certify defendant to
superior court for hearing and examination on whether he was mentally disordered sex offender. In re Wells
(1967) 64 Cal.Rptr. 317, 67 Cal.2d 873, 434 P.2d 613. Mental Health  455

Where there was issue of whether defendant who had been convicted of lewd and lascivious acts was subject to
mental examination under § 5500 et seq., added by Stats.1965, c. 391, p. 1644, § 5 [repealed; see, now, § 6300
et seq.(repealed)], because of prior conviction in which defendant was not represented by counsel, judgment of
conviction would be vacated and cause remanded for determination of whether defendant had intelligently
waived counsel in trial that resulted in prior conviction. People v. Garn (App. 2 Dist. 1966) 54 Cal.Rptr. 867,
246 Cal.App.2d 482. Criminal Law  1181.5(9)

§ 6302. Certification for hearing and examination after conviction 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Section 6302 was repealed by Stats.1981, c. 928, p. 3485, § 2.  For continued
application to certain sex offenders, see Historical and Statutory Notes under Welfare

and Institutions Code § 6300.

(a) General provisions; failure to register under Penal Code § 290.  When a person is convicted of any sex
offense, the trial judge, on his own motion, or on motion of the prosecuting attorney, or on application by
affidavit by or on behalf of the defendant, if it appears to the satisfaction of the court that there is probable
cause for believing such a person is a mentally disordered sex offender within the meaning of this chapter, may
adjourn the proceeding or suspend the sentence, as the case may be, and may certify the person for hearing and
examination by the superior court of the county to determine whether the person is a mentally disordered sex
offender within the meaning of this article.

As used in this section the term "sex offense" means any offense for which registration is required by Section
290 of the Penal Code; or any felony or misdemeanor which is shown by clear proof or the stipulation of the
defendant to have been committed primarily for purposes of sexual arousal or gratification.

When an affidavit is filed under (a) it shall be substantially in the form specified for the affidavit in Section
6251 of this code.  The title and body of the affidavit shall refer to such person as "an alleged mentally
disordered sex offender" and shall state fully the facts upon which the allegation that the person is a mentally
disordered sex offender is based.  If the person is then before the court or is in custody, the court may order that
the person be detained in a place of safety until the issue and service of an order for examination and detention
as provided by this article.

(b) Child under 14; misdemeanor.  When a person is convicted of a sex offense involving a child under 14
years of age and it is a misdemeanor, and the person has been previously convicted of a sex offense in this or



any other state, the court shall adjourn the proceeding or suspend the sentence, as the case may be, and shall
certify the person for hearing and examination by the superior court of the county to determine whether the
person is a mentally disordered sex offender within the meaning of this article.

(c) Child under 14; felony.  When a person is convicted of a sex offense involving a child under 14 years of
age and it is a felony, the court shall adjourn the proceeding or suspend the sentence, as the case may be, and
shall certify the person for hearing and examination by the superior court of the county to determine whether
the person is a mentally disordered sex offender within the meaning of this article.

(d) Certification; statement.  When the court certifies the person for hearing and examination by the superior
court of the county to determine whether the person is a mentally disordered sex offender, the court shall
transmit to the superior court its certification to that effect, accompanied by a statement of the court's reasons
for finding that there is probable cause for believing such person is a mentally disordered sex offender within
the meaning of this article in cases certified under (a), or a statement of the facts making such certification
mandatory under (b) or (c).

The judge or justice presiding in such court, whenever it is deemed necessary or advisable, may issue and
deliver to some peace officer for service, an order directing that the person be apprehended and taken before a
judge of the superior court for a hearing and examination to determine whether the person is a mentally
disordered sex offender.  The officer shall thereupon apprehend and detain the person until a hearing and
examination can be had.  At the time of the apprehension a copy of the affidavit if one was filed, the
certification, accompanied by the court's statement, and the warrant shall be personally delivered to the person
and copies thereof shall also be delivered to the superior court to which the person was certified and to the
district attorney of the county.

The order for examination and detention shall be substantially in the form provided by Section 6252 of this
code.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.  Amended by Stats.1976, c. 1101, p. 4973,
§ 2.)
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c. 391, p. 1696, § 31, which related to persons eligible for care and treatment at county psychopathic
hospital, was repealed by Stats.1967, c. 1667, p. 4107, § 36.5, operative July 1, 1969.  See Welfare
and Institutions Code § 7102.

Derivation: Section 5501, added by Stats.1965, c. 391, p. 1644, § 4, amended by Stats.1965, c. 1467, p.
3431, § 1.

Former § 5501, added by Stats.1939, c. 447, p. 1783, § 1, amended by Stats.1949, c. 1325, p. 2311, § 1;
Stats.1950, 1st Ex.Sess., c. 7, p. 439, § 1; Stats.1951, c. 1759, p. 4186, § 1; Stats.1952, 1st Ex.Sess.,
c. 24, p. 382, § 2.
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California's Mentally Disordered Sex Offender laws. (1973) 13 Santa Clara L.Rev. 579.
California's sexual psychopath: Criminal or patient? (1967) 1 U.S.F.L.Rev. 332.
Continued involuntary confinement of "dangerous" persons committed to the California youth

authority. (1974) 2 Pepp.L.Rev. 117.
Prisoners and mental patients: conditioning and other technologies for treatment and rehabilitation.

(1972) 45 S.Cal.L.Rev. 616.
Psychiatry and presumption of expertise: Flipping coins in courtroom.  Bruce J. Ennis and Thomas

R. Litwack (1974) 62 Cal.L.Rev. 693.
Sex-based discrimination in the mental institutionalization of women. Robert T. Roth and Judith

Lerner (1974) 62 Cal.L.Rev. 789.
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Witkin & Epstein, Criminal Law (2d ed) §3086
 Cal Digest of Official Reports 3d Series, Criminal Law §§173, 191 et seq.
 41 Am Jur 2d Incompetent Persons §50.
Applicability, in proceedings under statutes relating to sexual psychopaths, of constitutional

provisions for protection of a person accused of crime.  34 ALR3d 652.
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In general 2
Adjournment of criminal proceedings 14
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Bail 16
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1. Validity of prior law

Sexual psychopathy statute [repealed; see, now, § 6300 et seq.(repealed)] preserved all rights of alleged sexual
psychopath, including preliminary determination of psychopathy, commitment to state hospital for observation,
hearing on demand, and right to jury trial, if committed for an indefinite period; however, due process does not
require further hearing, after commitment for rehabilitation purposes, on mere whim, and without any sort of



showing of good cause, in face of adverse report from department of mental hygiene. People v. Barzee (App. 1
Dist. 1963) 28 Cal.Rptr. 692, 213 Cal.App.2d 139. Constitutional Law  4344; Mental Health  462

Having invoked beneficent provisions of Sexual Psychopath Law [repealed; see, now, § 6300 et seq.(repealed)],
and having sought hoped-for benefits of observation, care and treatment thereby accorded him, defendant could
not be heard to question constitutionality of such law in criminal case to which sexual psychopathy proceedings
were collateral. People v. Hymes (App. 1958) 161 Cal.App.2d 668, 327 P.2d 219, certiorari denied 80 S.Ct.
1067, 362 U.S. 980, 4 L.Ed.2d 1015. Constitutional Law  951

The Sexual Psychopath Act [repealed; see, now, § 6300 et seq.(repealed)] defining sexual psychopaths as
persons affected, in form predisposing to commission of sexual offenses, and in degree constituting menace to
health and safety of others, with mental disease, psychopathic personality, or marked departures from normal
mentality is sufficiently definite and was not violative of the constitutional guarantees of equal protection of
laws or due process of laws. People v. Levy (App. 1957) 151 Cal.App.2d 460, 311 P.2d 897. Constitutional
Law  3174; Constitutional Law  4509(1); Mental Health  433(1)

The procedure under the Sexual Psychopath Act [repealed; see, now, § 6300 et seq.(repealed)] by which a
person might be transferred from court to court or from hospital to hospital, even when it permitted one
originally convicted of misdemeanor to be incarcerated at San Quentin was not arbitrary or unreasonable, in
view of prime purpose of act of protecting society against sexual psychopaths. People v. Levy (App. 1957) 151
Cal.App.2d 460, 311 P.2d 897. Mental Health  466

Section 5501 (repealed; see, now, this section) dealing with determination of a sexual psychopath was not
unconstitutional on ground that it circumscribes the right to a jury trial. People v. McCracken (1952) 39 Cal.2d
336, 246 P.2d 913. Jury  31.3(1)

Former §§ 5500, 5501 [repealed; see, now, § 6300 and this section (repealed)] were constitutional. People v.
Albin (App. 1952) 111 Cal.App.2d 800, 245 P.2d 660.

Former § 5501 (repealed; see, now, this section) which provided for investigation on affidavit of probable cause
and commitment did not deprive accused of his liberty without due process of law and did not deny equal
protection of the laws. Ex parte Keddy (App. 1951) 105 Cal.App.2d 215, 233 P.2d 159. Mental Health 
433(2)

Former § 5501 (repealed; see, now, this section) providing for detention, investigation and commitment of
alleged sexual psychopaths did not place accused who has been previously convicted of sexual offenses in
double jeopardy. Ex parte Keddy (App. 1951) 105 Cal.App.2d 215, 233 P.2d 159. Double Jeopardy  22

2. In general

California Supreme Court construction of § 6300 et seq.(repealed) relating to proceedings for commitment of
mentally disordered sex offenders to effect that superior court lacks jurisdiction to proceed under this section if
the prerequisite criminal conviction is subsequently held invalid was binding on federal court in habeas corpus
proceeding by California prisoner who had been committed pursuant to such statutory proceeding after having
been convicted of criminal offense in prosecution in which his federal constitutional right had been violated.
Wilson v. Blabon, C.A.9 (Cal.)1968, 402 F.2d 963. Federal Courts  404

If invalidity of California prisoner's prior conviction, which was the prerequisite for proceeding against him
under the mentally disordered sex offender statute, did not result from a constitutional defect it would be for the
California courts and not the federal courts to grant appropriate relief to prisoner committed as a mentally
disordered sex offender. Wilson v. Blabon, C.A.9 (Cal.)1968, 402 F.2d 963. Habeas Corpus  509(2)

Explicit declaration in act repealing mentally disordered sex offender statutes (§ 6300 et seq.) that repeal was to
be prospective only referred to prospective convictions and thus statutes did not apply to defendant who
committed his crime prior to effective date of repeal but was not convicted until after repeal became effective.
Stickel v. Superior Court, Siskiyou County (App. 3 Dist. 1982) 186 Cal.Rptr. 560, 136 Cal.App.3d 850. Mental



Health  433(2)

A valid commitment to state institution must be based upon a valid conviction. People v. Kellum (1969) 78
Cal.Rptr. 501, 71 Cal.2d 352, 455 P.2d 429. Mental Health  465(1)

A mentally disordered sex offender is not legally insane, and is not even necessarily a "sex offender", because
the crime of which he is convicted need not be a sex offense. In re Bevill (1968) 69 Cal.Rptr. 599, 68 Cal.2d
854, 442 P.2d 679. Mental Health  454

Civil commitment as a mentally disordered sex offender under statute was optional with court in case of adult.
People v. Gray (App. 2 Dist. 1968) 66 Cal.Rptr. 654, 259 Cal.App.2d 846. Mental Health  454

Former § 5501, added by Stats.1965, c. 391, p. 1644, § 4, as amended (repealed; see, now, this section),
providing that when person was convicted of sex offense involving child under 14 years of age and it is felony,
court should adjourn proceeding or suspend sentence and should certify person for hearing and examination by
Superior Court to determine whether person is a mentally disordered sex offender existed for protection of
society and its processes had to be followed whether or not defendant desired to submit. People v. Garn (App. 2
Dist. 1966) 54 Cal.Rptr. 867, 246 Cal.App.2d 482. Mental Health  461

Sexual psychopath procedure was only intended to apply to persons convicted of criminal offenses. Application
of Stoneham (App. 1 Dist. 1965) 42 Cal.Rptr. 741, 232 Cal.App.2d 337. Mental Health  454

3. Persons eligible or ineligible

A person serving a prison term is ineligible for civil commitment as a mentally disordered sex offender. People
v. Helton (App. 5 Dist. 1979) 154 Cal.Rptr. 482, 91 Cal.App.3d 987. Mental Health  454

In order for court to make finding that defendant is "ineligible" rather than "unsuitable" for treatment as
mentally disordered sex offender, prior felony must be pled and proved; defendant's commitment to state prison
was therefore required to be set aside where his prior felony offense, relied on by trial court in its conclusion
that defendant was ineligible for MDSO treatment, was never alleged by prosecution but came out in
defendant's own testimony. People v. Huffman (App. 4 Dist. 1977) 139 Cal.Rptr. 264, 71 Cal.App.3d 63.
Mental Health  457

Where defendant was ineligible for probation by reason of prior convictions, court not finding his case unusual,
court's consideration of proceedings under§ 6300 et seq.(repealed) relating to mentally disordered sex offenders
was error. People v. Brown (App. 2 Dist. 1968) 67 Cal.Rptr. 238, 260 Cal.App.2d 434. Mental Health  455

Two prior felony convictions admitted by defendant rendered him ineligible for probation thereby excluding
him from operation of mentally disordered sex offender law, even though trial court ordered a probation report.
People v. Failla (1966) 51 Cal.Rptr. 103, 64 Cal.2d 560, 414 P.2d 39. Sentencing And Punishment 
1872(2); Mental Health  454

4. Constitutional rights

In all guilty plea and submission cases defendants shall be advised of direct consequences of conviction such as
the permissible range of punishment provided by statute, registration requirements if any, and, in appropriate
cases, the possibility of commitment pursuant to §§ 3050, 3051 and this section relating to involuntary
commitment of narcotic addicts and disordered sex offenders. Bunnell v. Superior Court of Santa Clara County
(1975) 119 Cal.Rptr. 302, 13 Cal.3d 592, 531 P.2d 1086. Criminal Law  244; Criminal Law  264

Failure of superior court trial judge to inform petitioner who had been certified by municipal court after
conviction under Pen.C. § 647a pertaining to annoying or molesting child of right to make reply and present
witnesses at hearing to determine whether he was a mentally disordered sex offender invalidated superior court
order temporarily placing him in state hospital for observation and diagnosis for 90 days. Application of Baker
(App. 2 Dist. 1970) 84 Cal.Rptr. 814, 5 Cal.App.3d 55. Mental Health  462



Defendant was denied due process in not being afforded opportunity to be represented by his attorney or of
making and having heard an application for probation at resumption of criminal proceedings in municipal court
upon remand from superior court which had placed him in state hospital for 90-day observation period. In re
Brown (App. 2 Dist. 1969) 79 Cal.Rptr. 897, 275 Cal.App.2d 537. Constitutional Law  4806

Failure of court to inform defendant, who had pleaded guilty to kidnapping, rape and robbery, that he had a
right to reply to and to produce witnesses with relation to the allegation that he was a mentally disordered sex
offender, rendered invalid court order adjudging defendant a probable mentally disordered sex offender and
committing him temporarily to state hospital for observation and diagnosis. People v. Hunter (App. 4 Dist.
1969) 76 Cal.Rptr. 101, 270 Cal.App.2d 683. Mental Health  462

Hearing at which defendant convicted of child molestation and attempted incest was adjudged probable
mentally disordered sex offender, conducted without certification of defendant for hearing and examination and
without defendant's having been advised of right to make reply and produce witnesses, did not comply with
procedural due process and was invalid. People v. Austin (App. 2 Dist. 1968) 67 Cal.Rptr. 391, 260 Cal.App.2d
658. Constitutional Law  4343

Failure to follow statutory procedural requirements to determine if defendant were mentally disordered sex
offender resulted in a denial of due process of law to defendant and required that judgment be reversed in part
so that defendant, who had been convicted of indecent exposure with prior conviction for same offense, would
be returned for hearing to determine if there was sufficient cause to believe him a mentally disordered sex
offender. People v. Slutts (App. 2 Dist. 1968) 66 Cal.Rptr. 862, 259 Cal.App.2d 886. Constitutional Law 
4342; Mental Health  455

In view of fact that no formal notice of hearing was given to defendant and he was not advised by judge of his
rights to make a reply and produce witnesses and evidence in his own behalf, proceeding which led to
defendant's commitment to state hospital for observation as a probable mentally disordered sex offender
following verdict finding defendant guilty of indecent exposure and suspension of criminal proceedings,
procedure was void as lacking in due process and required vacation of order committing defendant for
observation as well as subsequent order committing defendant to state hospital for an indefinite period and
judgment of conviction entered after his hospital release. People v. McDonald (App. 2 Dist. 1968) 65 Cal.Rptr.
530, 257 Cal.App.2d 846. Constitutional Law  4344; Mental Health  467

Order committing defendant convicted of misdemeanor to state hospital for observation as mentally disordered
sex offender, entered without required certification and without defendant's having been advised of right to
make reply and to produce witnesses and without compliance with hearing requirement, was void. People v.
Berry (App. 2 Dist. 1968) 65 Cal.Rptr. 125, 257 Cal.App.2d 731. Mental Health  464

Where court made order placing petitioner, who had pleaded guilty to charge of lewd or lascivious acts on body
of child under 14, in state hospital for 90 days of observation, and thereafter court adjudged petitioner to be a
mentally disordered sex offender and committed him to department of mental hygiene for indeterminate period
and sent him to institution of department of corrections without any certification having been made as required
by § 6304 (repealed), and commitment of petitioner constituted a denial of procedural due process so that
commitment was required to be set aside, habeas corpus was appropriate remedy. In re Kramer (App. 2 Dist.
1967) 64 Cal.Rptr. 686, 257 Cal.App.2d 287. Habeas Corpus  538

Defendant's conviction as sex offender was not unconstitutional because of state's failure to certify defendant to
superior court for hearing and examination on whether he was mentally disordered sex offender. In re Wells
(1967) 64 Cal.Rptr. 317, 67 Cal.2d 873, 434 P.2d 613. Mental Health  455

Where defendant in mentally disordered sex offender proceeding was not advised of his rights to make a reply
and to produce witnesses, court-appointed psychiatrists did not testify, defendant was not afforded opportunity
to produce evidence in his own behalf, parties did not stipulate that question be submitted on reports of
court-appointed psychiatrist and defendant requested a hearing, defendant was denied due process. People v.
Succop (1967) 63 Cal.Rptr. 569, 67 Cal.2d 785, 433 P.2d 473, certiorari denied 88 S.Ct. 1104, 390 U.S. 983, 19



L.Ed.2d 1281. Constitutional Law  4342

5. Purpose

Purpose of the Mentally Disordered Sex Offenders Act [§ 6300 et seq.(repealed)] was to protect the public from
the violent propensities of certain mentally disordered sex offenders who were convicted of crime by confining
them during such period as they continued to be a danger to society and by care and treatment calculated to
eliminate their antisocial compulsions. People v. Oglesby (App. 1 Dist. 1977) 135 Cal.Rptr. 640, 67 Cal.App.3d
34. Mental Health  433(2)

The Sexual Psychopathy Law [repealed; see now, § 6300 et seq.(repealed)] provided for separate proceedings
of a civil nature for the purpose of protecting society against the activities of sexual psychopaths, and at the
same time afforded a means whereby a person found guilty of a criminal offense might be aided by medical
treatment, and when such proceedings had run their course, criminal proceedings were to be resumed. People v.
De La Roi (App. 2 Dist. 1960) 8 Cal.Rptr. 260, 185 Cal.App.2d 469. Mental Health  456

Main purpose of the Sexual Psychopath Act [repealed; see, now, § 6300 et seq.(repealed)] was to protect
society against the activities of sexual psychopaths and the secondary purpose was to rehabilitate the sexual
psychopath. People v. Levy (App. 1957) 151 Cal.App.2d 460, 311 P.2d 897. Mental Health  433(2)

The Sexual Psychopathy Law [repealed; see, now, § 6300 et seq.(repealed)] was enacted to protect children
from degenerates, and to keep sexual perverts locked up until society can be reasonably assured that they will
no longer be a menace to children. People v. Wells (App. 2 Dist. 1952) 112 Cal.App.2d 672, 246 P.2d 1023.
Mental Health  433(2)

6. Proceedings — In general

When civil proceedings looking to commitment of defendant for treatment as mentally disordered sex offender
are begun, criminal proceedings are suspended, to be reinstituted when and if civil proceedings are terminated.
People v. Brown (App. 2 Dist. 1968) 68 Cal.Rptr. 657, 262 Cal.App.2d 378, certiorari denied 89 S.Ct. 672, 393
U.S. 1043, 21 L.Ed.2d 592. Mental Health  455

Even though defendant was no longer confined under either order committing him for 90-day observation
period or order of commitment for indeterminate period as mentally disordered sex offender, defendant was
entitled to hearing to determine whether there was sufficient cause to believe him to be mentally disordered sex
offender. People v. Austin (App. 2 Dist. 1968) 67 Cal.Rptr. 391, 260 Cal.App.2d 658. Mental Health  462

Proceeding leading to commitment of mentally disordered sex offenders begins with and rests on conviction of
a criminal offense. In re Perez (1966) 53 Cal.Rptr. 414, 65 Cal.2d 224, 418 P.2d 6. Mental Health  455

Fact that psychiatrists appointed by the court after institution of a psychopathy proceeding, read transcript of the
preliminary hearing, and that there was no confrontation of witnesses and opportunity to examine them in
presence of the psychiatrists did not affect validity of the psychopathy proceeding, and there was no error in
action of psychiatrists in entertaining evidence in the preliminary transcript about circumstances of the crime.
People v. McCain (App. 2 Dist. 1962) 19 Cal.Rptr. 550, 200 Cal.App.2d 825. Mental Health  462

In proceedings under sexual psychopath laws [repealed; see, now, § 6300 et seq.(repealed)] for redetermination
of condition, entry in clerk's minutes, reflecting court's decision to hold hearing and have accused produced
before court, was not required to set forth jurisdictional facts or state a "cause of action." People v. Gross (App.
2 Dist. 1956) 139 Cal.App.2d 607, 294 P.2d 88, appeal dismissed, certiorari denied 76 S.Ct. 1057, 351 U.S.
977, 100 L.Ed. 1493, certiorari denied 77 S.Ct. 366, 352 U.S. 973, 1 L.Ed.2d 326. Mental Health  466

Statements made by prosecuting attorney at time of sexual psychopath hearing after defendant was convicted by
jury of vagrancy molestation offense against eight year old girl could not have affected jury in its consideration
of the molestation charge and could not have affected the judge since he found defendant was not a sexual
psychopath. People v. Moore (App. 1955) 137 Cal.App.2d 197, 290 P.2d 40. Criminal Law  2126



In sexual psychopathy proceedings it is only after order of commitment as a sexual psychopath that defendant
may demand a jury. People v. Smith (App. 2 Dist. 1955) 134 Cal.App.2d 417, 285 P.2d 671. Jury  25(6)

Sexual psychopathy proceedings need not be heard before the same judge that heard the criminal charge. People
v. Howerton (1953) 40 Cal.2d 217, 253 P.2d 8. Mental Health  456

7.  —  —  Nature, proceedings

Sexual psychopathy proceedings are special, of a civil nature, and collateral to the criminal case. People v.
Hymes (1958) 327 P.2d 219, 161 Cal.App.2d 668; People v. Bachman (1955) 279 P.2d 77, 130 Cal.App.2d
445; People v. Willey, 275 P.2d 522, 128 Cal.App.2d 148; Gross v. Superior Court of Los Angeles County
(1954) 270 P.2d 1025, 42 Cal.2d 816.

Proceeding to determine whether father charged with incest with his four daughters was mentally disordered
sex offender was civil proceeding ancillary to criminal charges. People v. Batres (App. 2 Dist. 1969) 75
Cal.Rptr. 397, 269 Cal.App.2d 900. Mental Health  456

Confinement as sexual psychopath is not criminal punishment. People v. Loignon (App. 2 Dist. 1967) 58
Cal.Rptr. 866, 250 Cal.App.2d 386. Mental Health  456

Proceeding under this Code as to sexual psychopaths, even though it is engrafted into criminal case, is not itself
criminal in nature, but is civil proceeding. People v. Redford (App. 4 Dist. 1961) 14 Cal.Rptr. 866, 194
Cal.App.2d 200. Mental Health  456

Even though the sexual psychopath act is civil in nature, since it involves deprivation of personal liberty, person
proceeded against is entitled to constitutional safeguards, and fact that, thereunder, he is granted bail, presence
at hearing, and counsel does not mean that proceedings under the act have developed into criminal proceedings.
People v. Levy (App. 1957) 151 Cal.App.2d 460, 311 P.2d 897. Mental Health  456

The Sexual Psychopath Act [repealed; see, now, § 6300 et seq.(repealed)] is civil in nature, and fact that one is,
after conviction for misdemeanor, committed under the act, for an indeterminate period, does not constitute
"double jeopardy". People v. Levy (App. 1957) 151 Cal.App.2d 460, 311 P.2d 897. Double Jeopardy  23;
Mental Health  456; Mental Health  465(2)

Sexual psychopathy proceedings under the Welfare and Institutions Code are special proceedings of a civil
nature, collateral to the criminal action and the right to appeal is governed by the Code of Civil Procedure.
People v. Olds (App. 2 Dist. 1956) 140 Cal.App.2d 156, 294 P.2d 1034. Mental Health  456; Mental
Health  467

The provisions of former chapter relating to sexual psychopaths [repealed; see, now, § 6300 et seq.(repealed)]
did not have the same force and effect as Pen.C. §§ 1367, 1368. People v. Haley (App. 3 Dist. 1941) 46
Cal.App.2d 618, 116 P.2d 498. Criminal Law  625

8.  —  —  Duties of court, proceedings

While the municipal court, in certifying case to superior court to determine whether defendant was a mentally
disordered sex offender, did not state the reasons for certification, the purpose of certification is to provide
defendant with notice of the charge with which he will be faced in superior court, and defendant was afforded
adequate notice by reason of the fact that he had notice of the details as they were contained in the probation
report used by the municipal court in making the certification. People v. Coronado (App. 4 Dist. 1980) 163
Cal.Rptr. 746, 104 Cal.App.3d 491. Mental Health  458

Municipal court certification was sufficient even though it did not contain statement of reasons for certification
of petitioner to superior court for mentally disordered sex offender proceedings where the certificate referred to
copy of arrest report which contained factual statements adequate to establish probable cause to believe
petitioner was a mentally disordered sex offender. In re Acosta (App. 2 Dist. 1971) 98 Cal.Rptr. 208, 21



Cal.App.3d 51. Mental Health  455

Statement reciting ultimate facts — mental defect, disease or disorder, predisposition to sex offenses,
dangerousness to others — was sufficient to comply with statute requiring a criminal court which certifies a
defendant to superior court for proceedings under mentally disordered sex offender act to transmit to the
superior court a statement of the court's reasons for finding that there is probable cause for believing that such
person is a mentally disordered sex offender. People v. Ruiz (App. 2 Dist. 1969) 82 Cal.Rptr. 408, 1 Cal.App.3d
992. Mental Health  455

When there is an abundance of evidence indicating that the defendant is a sexual psychopath, the court must
certify defendant for hearing on its own motion. People v. Sparks (App. 1 Dist. 1968) 68 Cal.Rptr. 909, 262
Cal.App.2d 597. Mental Health  462

Probation officer's report showing three prior arrests and convictions for loitering in women's restrooms and
two prior charges of indecent exposure was sufficient to support conclusion that there was probable cause for
believing defendant to be a sexual psychopath and for certification of him for hearing and examination by the
superior court. People v. Warren (App. 4 Dist. 1963) 33 Cal.Rptr. 552, 219 Cal.App.2d 723. Mental Health

 462

When one is convicted of a criminal offense and there is a probable cause for believing him to be a sexual
psychopath, trial judge upon his own motion or motion of prosecutor or defendant may certify defendant for
examination hearing to determine whether he is a sexual psychopath but certification for a hearing is ordinarily
discretionary. People v. Jackson (1963) 29 Cal.Rptr. 505, 59 Cal.2d 375, 379 P.2d 937. Mental Health  461

9.  —  —  Waiver of procedural requirements, proceedings

Where order committing defendant to state hospital for observation as probable mentally disordered sex
offender was made with consent of and on motion of defendant, defendant could not object that procedural
provisions which he thus waived were not followed. People v. Berry (App. 2 Dist. 1968) 65 Cal.Rptr. 125, 257
Cal.App.2d 731. Mental Health  459

Procedural provisions for commitment of defendant to state hospital for observation as probable mentally
disordered sex offender may not be waived by mere silence but may be waived by express consent of defendant.
People v. Berry (App. 2 Dist. 1968) 65 Cal.Rptr. 125, 257 Cal.App.2d 731. Mental Health  459

10. Discretion of court

Trial court did not abuse its discretion in not certifying defendant for hearing to determine whether he was
mentally disordered sex offender, based on finding that defendant was not amenable to treatment, in any event.
People v. Calhoun (App. 2 Dist. 1983) 190 Cal.Rptr. 115, 141 Cal.App.3d 117. Mental Health  454

Trial court was not required to accept stipulation of 17-year-old defendant convicted of first-degree murder that
killing was a sexual offense within meaning of this section and did not act improperly in refusing to so find and
suspend criminal proceedings. People v. Marling (App. 4 Dist. 1981) 172 Cal.Rptr. 109, 116 Cal.App.3d 284.
Stipulations  3

There was no abuse of discretion in denying motion to certify defendant for determination of whether he was a
mentally disordered sex offender where defendant had no prior history of sex crimes and according to
probationary report had a fairly normal sex life with episodes of violence apparently triggered by excessive use
of alcohol, with one psychiatrist reporting that it was possible that defendant would meet psychiatric criteria
while another psychiatrist reported that defendant appeared well oriented and showed no signs of any illusions,
etc. People v. Singleton (App. 4 Dist. 1980) 169 Cal.Rptr. 333, 112 Cal.App.3d 418. Mental Health  454

Trial court did not abuse its discretion in refusing to commence mentally disordered sex offender proceedings
with respect to defendant charged with rape and oral copulation, although defendant was not ineligible for such
proceedings, where for the past seventeen years defendant had been imprisoned all but seven weeks, so that trial



court doubted that, even if defendant were mentally disordered sex offender, there could be any realistic chance
of successful treatment. People v. Vallez (App. 1 Dist. 1978) 143 Cal.Rptr. 914, 80 Cal.App.3d 46. Mental
Health  454

In case of adult defendant, matter of ordering sexual psychopath proceeding lies within sound discretion of trial
court. People v. Morgan (App. 1956) 146 Cal.App.2d 722, 304 P.2d 138. Mental Health  455

Since sexual psychopathy is not a mitigating circumstance, court in prosecution for offense involving sexual
deviation or in prosecution for offense not involving sexual deviation, may in its discretion under the law
dealing with sexual psychopaths, proceed to impose sentence before taking up issue of sexual psychopathy.
People v. McCracken (1952) 39 Cal.2d 336, 246 P.2d 913. Mental Health  455

Where municipal court certifies a person convicted of a criminal offense for hearing and examination by
superior court to determine whether he is sexual psychopath, superior court has discretion to continue the
psychopath proceeding until defendant's appeal from conviction in municipal court has become final. Ex parte
Morehead (App. 2 Dist. 1951) 107 Cal.App.2d 346, 237 P.2d 335. Criminal Law  1657

Where defendant made application to be adjudged a sexual psychopath, and the affidavit of the defendant's
mother filed in support of the application showed nothing but a mere belief on her part that her son was such,
and her own statement showed that her belief was based only on testimony given at the trial, the trial court did
not abuse its discretion in refusing to grant the request. People v. Smith (App. 1950) 100 Cal.App.2d 162, 223
P.2d 82. Mental Health  460(1)

Where an unequivocal and uncontradicted showing is made by affidavit that defendant in a prosecution for
sexual offenses fell within meaning of the term "sexual psychopath" as defined by former § 5500 [repealed; see,
now, § 6300 (repealed)], denial by court, both before, during and after the trial, of the fuller hearing upon the
issue of whether he is a sexual psychopath, constitutes an abuse of discretion. People v. Barnett (1946) 27
Cal.2d 649, 166 P.2d 4. Mental Health  462

11. Standard of proof

In mentally disordered sex offender proceedings, proof beyond reasonable doubt is required because of possible
indeterminate confinement in a prison-like state mental institution. McComb v. Commission on Judicial
Performance (1977) 138 Cal.Rptr. 459, 19 Cal.3d Spec.Trib.Supp. 1, 564 P.2d 1. Mental Health  460(1)

Proper standard of proof in mentally disordered sex offender proceedings is proof beyond reasonable doubt, not
proof by preponderance of evidence, and any lesser standard of proof falls short of providing level of due
process required by Const. Art. 1, § 7 and federal constitution. People v. Burnick (1975) 121 Cal.Rptr. 488, 14
Cal.3d 306, 535 P.2d 352. Constitutional Law  4342; Mental Health  460(1)

12. Offenses against children

Former § 5501 (repealed; see, now, this section) requiring that when any person is convicted of sex offense
involving child under fourteen years of age, court should adjourn proceedings and certify person for
examination to determine whether person is a sexual psychopath, was mandatory and was required to be
followed. People v. Raquel (1954) 270 P.2d 528, 125 Cal.App.2d 384; People v. Hector (1951) 231 P.2d 916,
104 Cal.App.2d 392.

Superior court, after defendant's entry of a guilty plea in municipal court to the offense of battery and after the
suspension of criminal proceedings in municipal court and certification of the matter to the superior court, had
jurisdiction to determine whether defendant was a mentally disordered sex offender, since the facts of the case,
involving defendant's placing his hands on the buttocks of a 12-year-old female while the two were riding the
escalator at a department store, were sufficient under the definition of a "sexual offense" to bring the case
within provisions of this section; furthermore, the probation report left no doubt of defendant's objective in his
behavior. People v. Coronado (App. 4 Dist. 1980) 163 Cal.Rptr. 746, 104 Cal.App.3d 491. Mental Health 



455

Where orders purporting to institute proceedings under statute concerning certification for hearing and
examination after conviction of sex offense involving a child under 14 years of age were void, report of
superintendent that defendant was mentally disordered sex offender but would not benefit from care and
treatment in state hospital had no legal effect. People v. Harvath (App. 2 Dist. 1967) 60 Cal.Rptr. 15, 251
Cal.App.2d 780. Mental Health  455

Where defendant objects to waiver, neither court nor prosecutor may waive this section providing when person
is convicted of sex offense involving a child under 14 years of age and it is a felony, the court shall adjourn
proceeding and shall certify the person for hearing and examination by Superior Court to determine whether
person is a mentally disordered sex offender. People v. Garn (App. 2 Dist. 1966) 54 Cal.Rptr. 867, 246
Cal.App.2d 482. Mental Health  461

Provision of former § 5501, added by Stats.1965, c. 391, p. 1644, § 4, as amended (repealed; see, now, this
section) that when person is convicted of sex offense involving child under 14, and offense is a felony, court
shall adjourn proceeding or suspend sentence to determine whether person is mentally disordered sex offender,
was mandatory and had to be followed, except that provision was not applicable to persons sentenced to death
or ineligible for probation. People v. Schaletzke (App. 2 Dist. 1966) 49 Cal.Rptr. 275, 239 Cal.App.2d 881.
Mental Health  455

Committing lewd and lascivious acts upon bodies of eight year old boy and six year old girl was conduct
warranting adjudication of sexual psychopathy and commitment to a state hospital. People v. Stice (App. 1958)
165 Cal.App.2d 287, 331 P.2d 468. Mental Health  454; Mental Health  465(1)

Under former chapter of this Code relating to sexual psychopaths [repealed; see, now, § 6300 et seq.(repealed)]
a sexual psychopath might be dealt with as a person who was a menace to the health or safety of others, and
when one was convicted of a sex offense involving a child under 14 years of age and constituting a felony or
second misdemeanor offense, a subsequent proceeding was necessary to determine whether such person was a
sexual psychopath. People v. Jones (1954) 42 Cal.2d 219, 266 P.2d 38. Mental Health  454

13. Involuntary manslaughter

Where certification of accused as a mentally disordered sex offender not amendable to treatment was not based
upon conviction of a sex offense but on conviction of involuntary manslaughter, certification was invalid.
People v. Barnes (App. 4 Dist. 1978) 148 Cal.Rptr. 824, 84 Cal.App.3d 745. Mental Health  454

14. Adjournment of criminal proceedings

Where criminal proceedings were suspended pursuant to order committing defendant to state hospital as
probable sexual psychopath so that no final judgment of conviction was entered, appeal from such purported
judgment must be dismissed, but appeal from order denying new trial was proper. People v. Haxby (App. 2
Dist. 1962) 22 Cal.Rptr. 803, 204 Cal.App.2d 791. Criminal Law  1023(2); Criminal Law  1023(13)

Order adjourning criminal proceedings with respect to defendant, who was convicted of a sex offense and who
was committed to state hospital for an indeterminate term as a sexual psychopath, foreclosed presentation of
any motion for new trial on basis that there had been prejudicial misconduct, that court had erred and that
verdict of jury was contrary to law and evidence and order adjourning proceedings constituted an interlocutory
order made before final judgment and was not appealable. People v. Haxby (App. 2 Dist. 1962) 22 Cal.Rptr.
803, 204 Cal.App.2d 791.

Provision of sexual psychopathy law (repealed; see, now, this section) that when a person is convicted of any
criminal offense trial judge may adjourn proceedings to determine whether defendant is a sexual psychopath
and, upon a proper showing, may commit person to a medical facility for an indeterminate period until he has
been cured or is unable to benefit from further treatment, does not divest trial court of all jurisdiction to act with
reference to criminal proceedings. Thurmond v. Superior Court of Solano County (1957) 49 Cal.2d 17, 314



P.2d 6. Mental Health  455

Where criminal proceedings had been adjourned so that sexual psychopathic proceedings could be instituted,
although preferable, express order of reinstatement in criminal court was not essential to pass upon defendant's
motion for new trial. Thurmond v. Superior Court of Solano County (1957) 49 Cal.2d 17, 314 P.2d 6. Criminal
Law  649(1)

15. Registration as sex offender

Upon release from imprisonment, one convicted of a felony or second misdemeanor sex offense involving a
child under 14 years of age must register with sheriff or chief of police in city of his residence and give notice
of change of residence, regardless of judicial finding as to whether he is a sexual psychopath, and a first
offender convicted of a sex offense involving a child under 14 years of age may not be placed on probation until
report of reputable psychiatrist as to mental condition of such offender is obtained. People v. Jones (1954) 42
Cal.2d 219, 266 P.2d 38. Mental Health  469(2)

16. Bail

Where petitioner had pleaded guilty to misdemeanor of contributing to delinquency of a minor, and trial court
had committed petitioner to state hospital as being a sexual psychopath after consideration of written reports of
psychiatrists appointed by court to examine petitioner, and petitioner did not appeal from judgment of
conviction, petitioner was not entitled to bail as matter of right in view of Pen.C. § 1272, providing that an
accused is entitled to bail as matter of right after conviction of misdemeanor only when appeal has been taken
from such judgment of conviction. Ex parte Spanier (App. 1 Dist. 1953) 118 Cal.App.2d 776, 258 P.2d 1072.
Bail  42

A person is entitled as a matter of right to be released on bail pending a determination of whether or not he is a
sexual psychopath. Ex parte Morehead (App. 2 Dist. 1951) 107 Cal.App.2d 346, 237 P.2d 335. Bail  42

Where defendant was convicted in municipal court for misdemeanors involving sexual offenses and municipal
court suspended further proceedings and certified the matter to superior court for proceedings under sexual
psychopath act [repealed; see, now, § 6300 et seq.(repealed)], and defendant appealed convictions and was
released upon bail by municipal court, superior court had authority to fix bail, since municipal court no longer
had jurisdiction after it certified defendant to superior court. Ex parte Morehead (App. 2 Dist. 1951) 107
Cal.App.2d 346, 237 P.2d 335. Bail  47

Where defendant was convicted in municipal court on seven counts of misdemeanors involving sexual offenses
and the matter was suspended and certified to superior court for proceedings under this chapter, bail fixed by
superior court of $7500 was not excessive in view of defendant's previous record showing that he had been
successively adjudged guilty of burglary, grand larceny, violation of Dyer Act, 18 U.S.C.A. §§ 2311 to 2313,
and of first degree murder and in view of fact that he had once escaped from prison and was on parole from a
prison term at the time of commission of the misdemeanors. Ex parte Morehead (App. 2 Dist. 1951) 107
Cal.App.2d 346, 237 P.2d 335. Bail  52

Party is entitled to be released on bail pending determination of whether he is sexual psychopath. Ex parte Rice
(App. 1951) 105 Cal.App.2d 493, 234 P.2d 180. Bail  43

One alleged to be a sexual psychopath was entitled as a matter of right to release on bail pending hearing in
superior court to determine whether he was such a psychopath and hence subject to commitment and treatment.
Ex parte Keddy (App. 1951) 105 Cal.App.2d 215, 233 P.2d 159. Bail  42

17. Sentence

Court had jurisdiction to sentence defendant who was convicted of violating this section where, after jury had
found defendant guilty on both counts, proceedings were instituted alleging that he was a mentally disordered
sex offender, reports were made by two physicians, a hearing was had, defendant was found to be a probable



mentally disordered sex offender, criminal proceedings were adjourned and defendant was committed to state
hospital for observation and diagnosis, after which criminal proceedings were reinstated following certification
that defendant was not amenable to further treatment and that he was a danger to society. People v. Bronson
(App. 2 Dist. 1968) 70 Cal.Rptr. 162, 263 Cal.App.2d 831, certiorari denied 89 S.Ct. 1316, 394 U.S. 964, 22
L.Ed.2d 566. Mental Health  466

The question of sexual psychopathy of a defendant becomes wholly immaterial after imposition of sentence
involving the death penalty. People v. McCracken (1952) 39 Cal.2d 336, 246 P.2d 913. Mental Health  454

18. Appeal

Order which committed defendant as a mentally disordered sex offender who was also retarded was appealable.
People v. Fisher (App. 4 Dist. 1975) 122 Cal.Rptr. 366, 49 Cal.App.3d 174. Mental Health  467

Fact that defendant was no longer confined in state hospital under order committing him for temporary
examination as a mentally disordered sex offender did not bar defendant's right to appeal from such order where
finding that he was a mentally disordered sex offender would be relevant to question whether probation should
be granted. People v. Succop (1967) 63 Cal.Rptr. 569, 67 Cal.2d 785, 433 P.2d 473, certiorari denied 88 S.Ct.
1104, 390 U.S. 983, 19 L.Ed.2d 1281. Mental Health  467

Original commitment order under former § 5504 [repealed; see, now, § 6307 (repealed)] added by Stats.1965, c.
391, p. 1644, § 5, was deemed a final judgment for purposes of appeal and subsequent orders are appealable as
special orders after final judgment. People v. Loignon (App. 2 Dist. 1967) 58 Cal.Rptr. 866, 250 Cal.App.2d
386. Mental Health  467

Neither finding that defendant in prosecution for lewd and lascivious acts on body of child had been convicted
of prior conviction nor defendant's formal admission of prior conviction barred defendant from raising on
appeal issue of whether defendant had intelligently waived counsel at trial which resulted in prior conviction.
People v. Garn (App. 2 Dist. 1966) 54 Cal.Rptr. 867, 246 Cal.App.2d 482. Criminal Law  1134.80

Where no appeal was taken from any of orders made in sexual psychopathy proceedings, such orders became
final, and were not reviewable upon appeal from judgments in criminal case to which such proceedings were
collateral. People v. Hymes (App. 1958) 161 Cal.App.2d 668, 327 P.2d 219, certiorari denied 80 S.Ct. 1067,
362 U.S. 980, 4 L.Ed.2d 1015. Criminal Law  1134.90

Notice of appeal from verdict finding defendant to be a sexual psychopath within Welfare and Institutions Code
did not invoke jurisdiction of district court of appeal. People v. Olds (App. 2 Dist. 1956) 140 Cal.App.2d 156,
294 P.2d 1034. Mental Health  467

Where defendant appealed from order denying his request for jury trial on issue of sexual psychopathy, but did
not argue point in his brief, he was deemed to have waived it. People v. Hite (App. 1955) 134 Cal.App.2d 536,
286 P.2d 425. Mental Health  467

Orders entered in sexual psychopathy proceedings are appealable under general provisions of C.C.P. § 963
(repealed; see, now, C.C.P. § 904.1). People v. Bachman (App. 3 Dist. 1955) 130 Cal.App.2d 445, 279 P.2d 77.
Mental Health  467

The pendency of an appeal from a judgment of conviction for a crime involving sexual deviation will not divest
court of jurisdiction of sexual psychopath proceedings. People v. Howerton (1953) 40 Cal.2d 217, 253 P.2d 8.
Criminal Law  1083

An order denying motion to annul and vacate sexual psychopathy proceedings was interlocutory and hence not
appealable. Ex parte Gross (App. 2 Dist. 1953) 115 Cal.App.2d 502, 252 P.2d 416, vacated 42 Cal.2d 816, 270
P.2d 1025.

Under former § 5501 (repealed; see, now, this section) which provided that when a person was convicted of a
criminal offense, the trial judge might adjourn the proceeding and certify person for hearing and examination by



superior court to determine whether person was a sexual psychopath, word "convicted" meant verdict and
ascertainment of guilt by trial court, and did not necessarily mean final determination of guilt after appeal had
been taken, or judgment based upon a verdict, and superior court had jurisdiction to proceed with sexual
psychopath hearing upon certification by the municipal court notwithstanding pending appeal from conviction
for misdemeanors. Ex parte Morehead (App. 2 Dist. 1951) 107 Cal.App.2d 346, 237 P.2d 335. Criminal Law

 1655(5)

An order in a prosecution for a sexual offense refusing to adjourn the proceedings or to suspend sentence for
purpose of determining whether defendant was a sexual psychopath was not appealable but could be reviewed
on appeal from the judgment of conviction. People v. Barnett (1946) 27 Cal.2d 649, 166 P.2d 4. Criminal Law

 1023(3)

19. Review

Invalidity of court's order committing defendant, after he had entered plea of guilty to kidnapping, rape and
robbery, to state hospital for observation and diagnosis as a probable mentally disordered sex offender was not
moot after defendant had been returned with report that he was such an offender but not amenable to hospital
treatment, since defendant was entitled to opportunity to clear his name of adjudication and matter was relevant
to questions of probation and parole. People v. Hunter (App. 4 Dist. 1969) 76 Cal.Rptr. 101, 270 Cal.App.2d
683. Mental Health  467

Without compliance with procedures prescribed by § 6300 et seq.(repealed) court in rape prosecution had no
jurisdiction to declare defendant was a mentally disordered sex offender, a recital to such effect must be deleted
from judgment. People v. Gray (App. 2 Dist. 1968) 66 Cal.Rptr. 654, 259 Cal.App.2d 846. Criminal Law 
1184(1); Mental Health  455

Where court made order placing petitioner, who had pleaded guilty to charge of lewd or lascivious acts on body
of child under 14, in state hospital for 90 day of observation, and thereafter court adjudged petitioner to be a
mentally disordered sex offender and committed him to department of mental hygiene for indeterminate period
and sent him to institution of department of corrections without any certification having been made as required
by § 6304 (repealed), absence of certification could not be regarded as mere irregularity of form, though
petitioner already knew what case was about, and commitment of petitioner was required to be set aside. In re
Kramer (App. 2 Dist. 1967) 64 Cal.Rptr. 686, 257 Cal.App.2d 287. Mental Health  464

Where trial court did not adjourn criminal proceeding, suspend sentence or certify accused for examination to
determine whether he was mentally disordered sex offender, procedural requirements established by mentally
disordered sex offenders law were not met and original order directing accused's examination under § 5504,
added by Stats.1965, c. 391, p. 1647, § 5 [repealed; see, now, § 6307 (repealed)] order of commitment to state
hospital for observation and order of commitment to department of mental hygiene for placement in
institutional unit for treatment of mentally disordered sex offenders were void. People v. Loignon (App. 2 Dist.
1967) 58 Cal.Rptr. 866, 250 Cal.App.2d 386. Mental Health  455

Where there was issue of whether defendant who had been convicted of lewd and lascivious acts was subject to
mental examination under § 5500 et seq. added by Stats.1965, c. 391, p. 1644, § 5 [repealed; see, now, § 6300
et seq.(repealed)], because of prior conviction in which defendant was not represented by counsel, judgment of
conviction would be vacated and cause remanded for determination of whether defendant had intelligently
waived counsel in trial that resulted in prior conviction. People v. Garn (App. 2 Dist. 1966) 54 Cal.Rptr. 867,
246 Cal.App.2d 482. Criminal Law  1181.5(9)

Court did not err in failing to vacate guilty plea to charge of second-degree burglary or to secure further
psychiatric proceedings where probation report indicated that though defendant was a homosexual, he was not a
sexual psychopath, there were no unresolved issues as to defendant's capacity to stand trial, nor any unresolved
issues as to his mental capacity to form intent necessary to crime of burglary, and defendant's own statements to
probation officer showed that he was fully conscious of crimes he committed and of their illegality. People v.



Breese (App. 2 Dist. 1966) 49 Cal.Rptr. 357, 240 Cal.App.2d 112. Criminal Law  274(6)

That criminal proceedings did not grow out of sexual crimes did not excuse failure of court to take steps
prescribed by § 5500 et seq.[repealed; see, now, § 6300 et seq.(repealed)] for dealing with sexual psychopaths.
People v. Westbrook (1964) 41 Cal.Rptr. 809, 62 Cal.2d 197, 397 P.2d 545. Mental Health  454

Where defendant was convicted of violation of Pen.C. § 288, refusal of trial court to follow former § 5501
(repealed; see, now, this section) and determine whether defendant was a sexual psychopath before sentencing
him, was improper and case would be remanded with directions to suspend sentence and make the
determination. People v. Raquel (App. 1 Dist. 1954) 125 Cal.App.2d 384, 270 P.2d 528. Criminal Law 
1189; Mental Health  455

Under former § 5501 (repealed; see, now, this section) which gave trial court discretion to determine from
affidavits filed and evidence adduced whether accused is in fact a sexual psychopath as defined by § 5500
[repealed; see, now, § 6300 (repealed)] trial court's determination on the filing of an affidavit asserting that
accused was a sexual psychopath could not be disturbed on appeal unless there was an abuse of discretion.
People v. Haley (App. 3 Dist. 1941) 46 Cal.App.2d 618, 116 P.2d 498. Criminal Law  1148

§ 6303. Service of notice; form 

     •     Historical Notes     •     Research References

Section 6303 was repealed by Stats.1981, c. 928, p. 3485, § 2.  For continued
application to certain sex offenders, see Historical and Statutory Notes under Welfare

and Institutions Code § 6300.

At the time of service of the petition and order for examination or detention, the officer making the service shall
also deliver to each person served a copy of a notice which shall read substantially as follows:

The petition which accompanies this notice has been filed in the Superior Court in and for the County of ......,
alleging that ...... is a .......

*...... is notified to present himself at the time and place designated in the attached order to submit to an
examination into the state of his mental health.  He is permitted to be accompanied by one or more of his
relatives or friends to the place of examination.  If he fails or refuses to appear for such examination, the court
may issue an order for his forthwith detention for such examination.

*...... has been affirmatively alleged to be likely to injure himself or others if not immediately hospitalized or
detained.  The court has therefore issued the attached order for detention and for examination and hearing
before the court.  ...... has the right to a hearing, to bring in witnesses and to have compulsory process therefor,
and to be represented by an attorney.

If ...... or a relative, friend, counsel or representative desires to be heard by the court, he must within four days
after service of this notice file a request for a hearing with the clerk of the Superior Court in and for the County
of .......

*Strike out when not applicable.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.)

Historical Notes



Historical And Statutory Notes

1998 Main Volume
Former § 6303, added by Stats.1949, c. 1211, p. 2128, § 5, as § 6002.5, renumbered § 6303 and

amended by Stats.1965, c. 391, p. 1697, § 32, which related to persons exempt from medical or
psychopathic treatment, was repealed by Stats.1967, c. 1667, p. 4107, § 36.5, operative July 1, 1969.
See Welfare and Institutions Code § 7104.

Derivation: Former § 5050.5, added by Stats.1939, c. 295, p. 1555, § 9.1, amended by Stats.1951, c.
449, p. 1464, § 4; Stats.1951, c. 1456, p. 3433, § 1; Stats.1961, c. 2086, p. 4347, § 4.

Former § 5557, added by Stats.1965, c. 391, p. 1659, § 5.

Research References

Law Review And Journal Commentaries

Due process in protective activities.  B.J. George, Jr.(1968) 8 Santa Clara L.Rev. 133.
1998 Main Volume

Collateral References:

 41 Am Jur 2d Incompetent Persons §§12, 50.

§ 6304. Certification; form 

     •     Historical Notes     •     Notes of Decisions

Section 6304 was repealed by Stats.1981, c. 928, p. 3485, § 2.  For continued
application to certain sex offenders, see Historical and Statutory Notes under Welfare

and Institutions Code § 6300.

Whenever a person is certified to the superior court for hearing and examination under Section 6302 the
certification may be made in substantially the following form:

(Title of court and cause)

Order Adjoining Proceedings and Certifying Alleged Mentally Disordered Sex Offender to the Superior Court

Upon the court's own motion, the motion of the prosecuting attorney, application by or on behalf of the
defendant (strike the conditions not applicable), it appearing to the satisfaction of the court that the
above-named defendant has been convicted of a criminal offense, to wit, violation of ...... of the State of
California, and that there is probable cause for believing that said defendant is a mentally disordered sex
offender within the meaning of Article 1 of Chapter 2 of Part 2 of Division 6 of the Welfare and Institutions
Code of the State of California, as amended, in that — he is a person who by reason of mental defect, disease,
or disorder, is predisposed to the commission of sexual offenses to such a degree that he is dangerous to the
health and safety of others.

Now, therefore, the above proceeding is adjourned and it is hereby ordered that the above-named defendant is
certified to the Superior Court of the State of California, in and for the County of ...... for hearing and
examination by said court to determine whether said defendant is a mentally disordered sex offender within the
meaning of said Article 1 of Chapter 2 of Part 2 of Division 6 of the Welfare and Institutions Code of the State
of California, as amended.  The above-named defendant shall be taken before said court, as provided in Section



6305 of said code, on the .... day of ...., 19.., at the hour of .....*  A copy of this certification of said defendant to
said superior court shall be delivered to said defendant.

Dated this ...... day of ......, 19...

..............  Judge

*This sentence may be included if such date and hour have been set by the superior court upon the request of
the certifying judge.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 6304, added by Stats.1963, c. 2034, p. 4239, § 3 as § 6003.1, renumbered § 6304, and

amended by Stats.1965, c. 391, p. 1697, § 34, which related to discharge of patients from county
psychopathic hospitals, was repealed by Stats.1967, c. 1667, p. 4107, § 36.5, operative July 1, 1969.
See Welfare and Institutions Code § 7105.

Derivation: Section 5501.5, added by Stats.1965, c. 391, p. 1645, § 5.
Former § 5501.5, added by Stats.1952, 1st Ex.Sess., c. 24, p. 384, § 3, amended by Stats.1963, c. 1913,

p. 3908, § 6.
1998 Main Volume

Collateral References:

 41 Am Jur 2d Incompetent Persons §§50, 52.

Notes Of Decisions

In general 1
Constitutional rights 2

1. In general

Where court made order placing petitioner, who had pleaded guilty to charge of lewd or lascivious acts on body
of child under 14, in state hospital for 90 days of observation, and thereafter court adjudged petitioner to be a
mentally disordered sex offender and committed him to department of mental hygiene for indeterminate period
and sent him to institution of department of corrections without any certification having been made as required
by this section, absence of certification could not be regarded as mere irregularity of form, though petitioner
already knew what case was about, and commitment of petitioner was required to be set aside. In re Kramer
(App. 2 Dist. 1967) 64 Cal.Rptr. 686, 257 Cal.App.2d 287. Mental Health  464

2. Constitutional rights

Hearing at which defendant convicted of child molestation and attempted incest was adjudged probable
mentally disordered sex offender, conducted without certification of defendant for hearing and examination and
without defendant's having been advised of right to make reply and produce witnesses, did not comply with
procedural due process and was invalid. People v. Austin (App. 2 Dist. 1968) 67 Cal.Rptr. 391, 260 Cal.App.2d
658. Constitutional Law  4343

Where court made order placing petitioner, who had pleaded guilty to charge of lewd or lascivious acts on body



of child under 14, in state hospital for 90 days of observation, and thereafter court adjudged petitioner to be a
mentally disordered sex offender and committed him to department of mental hygiene for indeterminate period
and sent him to institution of department of corrections without any certification having been made as required
by this section, and commitment of petitioner constituted a denial of procedural due process so that commitment
was required to be set aside, habeas corpus was appropriate remedy. In re Kramer (App. 2 Dist. 1967) 64
Cal.Rptr. 686, 257 Cal.App.2d 287. Habeas Corpus  538

§ 6305. Advice as to allegation and rights; time and place of hearing; notice; attorney 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Section 6305 was repealed by Stats.1981, c. 928, p. 3485, § 2.  For continued
application to certain sex offenders, see Historical and Statutory Notes under Welfare

and Institutions Code § 6300.

The person certified or alleged to be a mentally disordered sex offender shall be taken before a judge of the
superior court of the county.  The judge shall then inform him that he is certified or alleged to be a mentally
disordered sex offender, and inform him of his rights to make a reply and to produce witnesses in relation
thereto.  The judge shall by order fix such time and place for the hearing and examination in open court as will
give reasonable opportunity for the filing of the probation officer's report as provided in Section 6306, and for
the production and examination of witnesses.  If, however, the person is too ill to appear in court, or if
appearance in court would be detrimental to the mental or physical health of the person, the judge may hold the
hearing at the bedside of the person.  The order shall be entered at length in the minute book of the court or
shall be signed by the judge and filed, and a certified copy thereof served on the person.  The judge shall order
that notice of the apprehension of the person and of the hearing of mentally disordered sex offender be served
on the district attorney of the county and on such relatives of the person known to be residing in the county as
the judge deems necessary or proper.

If the alleged mentally disordered sex offender has no attorney, an attorney shall be appointed to represent the
person in the manner prescribed by Section 6314.  In a county where there is no public defender, the court shall
fix the compensation to be paid by the county for such services if the court determines that the person is not
financially able to employ counsel.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.  Amended by Stats.1976, c. 1101, p. 4974,
§ 2.5.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 6305, added by Stats.1963, c. 2034, p. 4239, § 4, as § 6003.2, added by Stats.1963, c. 2034, p.

4239, § 4, renumbered § 6305, and amended by Stats.1965, c. 391, p. 1697, § 35, which provided for
review by the superior court of all cases of persons held under court commitment in a county
psychopathic hospital, was repealed by Stats.1967, c. 1667, p. 4107, § 36.5, operative July 1, 1969.

Derivation: Section 5503, added by Stats.1965, c. 391, p. 1646, § 5.
Former § 5503, added by Stats.1939, c. 447, p. 1784, § 1, amended by Stats.1950, 1st Ex.Sess., c. 7, p.

441, § 3; Stats.1952, 1st Ex.Sess., c. 24, p. 385, § 5; Stats.1963, c. 1913, p. 3909, § 7; Stats.1963, c.
2136, p. 4446,§ 2.



Research References

Law Review And Journal Commentaries

Psychiatry and presumption of expertise: Flipping coins in courtroom.  Bruce J. Ennis and Thomas
R. Litwack (1974) 62 Cal.L.Rev. 693.

Role of counsel in civil commitment proceeding. Thomas R. Litwack (1974) 62 Cal.L.Rev. 816.
Sex-based discrimination in the mental institutionalization of women. Robert T. Roth and Judith

Lerner (1974) 62 Cal.L.Rev. 789.
1998 Main Volume

Collateral References:

 Cal Digest of Official Reports 3d Series, Criminal Law §§191, 192, 194.
Applicability, in proceedings under statutes relating to sexual psychopaths, of constitutional

provisions for protection of a person accused of crime.  34 ALR3d 652.

Notes Of Decisions

In general 1
Appeal 6
Constitutional rights 2
Habeas corpus 4
Orders of court 3
Waiver 5

1. In general

Public defender may be appointed to serve as counsel in any proceeding to determine if a person is a mentally
disordered sex offender. Ligda v. Superior Court of Solano County (App. 1 Dist. 1970) 85 Cal.Rptr. 744, 5
Cal.App.3d 811. Mental Health  463

Where entry of final judgment of conviction was deferred until after June 22, 1964 by commitment of defendant
to state hospital for treatment as mentally disordered sex offender, delay caused thereby brought the case within
rules of Escobedo and Dorado, notwithstanding holding that such rules should apply to all cases which had not
become final before June 22, 1964; disapproving anything to the contrary in People v. Williams, 71 Cal.Rptr.
871. People v. Kellum (1969) 78 Cal.Rptr. 501, 71 Cal.2d 352, 455 P.2d 429. Courts  100(1)

2. Constitutional rights

Written notification of allegation that he was a mentally disordered sex offender and of his right to make a reply
and to produce witnesses was insufficient to comply with this section requiring that certified individual be taken
before judge and orally notified of his rights and defect in such notification was not remedied by court's
advising defendant of his right of cross-examination at MDSO proceeding. People v. Colvin (App. 5 Dist. 1981)
171 Cal.Rptr. 32, 114 Cal.App.3d 614. Mental Health  458

Defendant who was convicted of committing lewd and lascivious acts upon a child under 14 years of age was
deprived of his right to effective assistance of counsel on appeal, requiring return of the case to court of appeal,
where counsel for defendant on appeal not only failed to argue the insubstantiality of the evidence, but
affirmatively stated counsel's belief that the point lacked merit, which concession could have had a devastating
effect upon defendant's chances of a successful appeal, especially when coupled with counsel's waiver of oral
argument on appeal. People v. Lang (1974) 113 Cal.Rptr. 9, 11 Cal.3d 134, 520 P.2d 393. Criminal Law 



1969

Failure of superior court trial judge to inform petitioner who had been certified by municipal court after
conviction under Pen.C. § 647a pertaining to annoying or molesting child of right to make reply and present
witnesses at hearing to determine whether he was a mentally disordered sex offender invalidated superior court
order temporarily placing him in state hospital for observation and diagnosis for 90 days. Application of Baker
(App. 2 Dist. 1970) 84 Cal.Rptr. 814, 5 Cal.App.3d 55. Mental Health  462

Failure of court to inform defendant, who had pleaded guilty to kidnapping, rape and robbery, that he had a
right to reply to and to produce witnesses with relation to the allegation that he was a mentally disordered sex
offender rendered invalid court order adjudging defendant a probable mentally disordered sex offender and
committing him temporarily to state hospital for observation and diagnosis. People v. Hunter (App. 4 Dist.
1969) 76 Cal.Rptr. 101, 270 Cal.App.2d 683. Mental Health  462

Hearing at which defendant convicted of child molestation and attempted incest was adjudged probable
mentally disordered sex offender, conducted without certification of defendant for hearing and examination and
without defendant's having been advised of right to make reply and produce witnesses, did not comply with
procedural due process and was invalid. People v. Austin (App. 2 Dist. 1968) 67 Cal.Rptr. 391, 260 Cal.App.2d
658. Constitutional Law  4343

Failure to follow statutory procedural requirements to determine if defendant were mentally disordered sex
offender resulted in a denial of due process of law to defendant and required that judgment be reversed in part
so that defendant, who had been convicted of indecent exposure with prior conviction for same offense, would
be returned for hearing to determine if there was sufficient cause to believe him a mentally disordered sex
offender. People v. Slutts (App. 2 Dist. 1968) 66 Cal.Rptr. 862, 259 Cal.App.2d 886. Constitutional Law 
4342; Mental Health  455

No waiver of defendant's constitutional right to compliance with procedural requirements for determining
mentally disordered sex offender could be presumed from fact that defendant was represented by counsel at
time he was committed to state hospital and when sentenced following conviction for indecent exposure. People
v. Slutts (App. 2 Dist. 1968) 66 Cal.Rptr. 862, 259 Cal.App.2d 886. Mental Health  463

In view of fact that no formal notice of hearing was given to defendant and he was not advised by judge of his
rights to make a reply and produce witness and evidence in his own behalf, proceeding which led to defendant's
commitment to state hospital for observation as a probable mentally disordered sex offender following verdict
finding defendant guilty of indecent exposure and suspension of criminal proceedings, procedure was void as
lacking in due process and required vacation of order committing defendant for observation as well as
subsequent order committing defendant to state hospital for an indefinite period and judgment of conviction
entered after his hospital release. People v. McDonald (App. 2 Dist. 1968) 65 Cal.Rptr. 530, 257 Cal.App.2d
846. Constitutional Law  4344; Mental Health  467

3. Orders of court

Where petitioner who had pleaded guilty in municipal court to child molesting was not served with a copy of
certification to superior court for mentally disordered sex offender proceedings and was not informed of rights
as required by § 5503 (repealed; see, now, this section) the commitment for 90 days of observation and
diagnosis and subsequent commitment which followed upon the superintendent's report without further court
hearing were invalid and defects were not cured by subsequent proper hearing under § 5518 [repealed; see,
now,§ 6326 (repealed)] on the issue whether petitioner was still a mentally disordered sex offender. In re
Acosta (App. 2 Dist. 1971) 98 Cal.Rptr. 208, 21 Cal.App.3d 51. Mental Health  459

Where commitment hearing on question of whether defendant was probable mentally disordered sex offender
was fatally defective order granting probation would be reversed, and cause would be remanded with directions
to reconsider matter of probation and, as to term of any probation granted, to allow defendant full credit for
time served by him under invalid commitment orders, and thereafter to issue an order in conformity with its



determination. People v. Harvath (App. 2 Dist. 1969) 82 Cal.Rptr. 48, 1 Cal.App.3d 521. Criminal Law 
1181.5(8); Sentencing And Punishment  1163

Invalidity of court's order committing defendant, after he had entered plea of guilty to kidnapping, rape and
robbery, to state hospital for observation and diagnosis as a probable mentally disordered sex offender was not
moot after defendant had been returned with report that he was such an offender but not amenable to hospital
treatment, since defendant was entitled to opportunity to clear his name of adjudication and matter was relevant
to questions of probation and parole. People v. Hunter (App. 4 Dist. 1969) 76 Cal.Rptr. 101, 270 Cal.App.2d
683. Mental Health  467

Where court made order placing petitioner, who had pleaded guilty to charge of lewd or lascivious acts on body
of child under 14, in state hospital for 90 days of observation, and thereafter court adjudged petitioner to be a
mentally disordered sex offender and committed him to department of mental hygiene for indeterminate period
and sent him to institution of department of corrections without any certification having been made as required
by § 6304 (repealed) absence of certification could not be regarded as mere irregularity of form, though
petitioner already knew what case was about, and commitment of petitioner was required to be set aside. In re
Kramer (App. 2 Dist. 1967) 64 Cal.Rptr. 686, 257 Cal.App.2d 287. Mental Health  464

Order providing that notice of defendant's sexual psychopathy hearing not be given to any of defendant's
relatives was not an abuse of discretion where there was no showing that there were any known relatives of
defendant residing in the county in which the hearing took place. People v. Warren (App. 4 Dist. 1963) 33
Cal.Rptr. 552, 219 Cal.App.2d 723. Mental Health  458

4. Habeas corpus

Habeas corpus should lie to inquire into legality of an institutional confinement however temporary ordered on
basis of defective sexual psychopathic commitment proceeding. People v. Succop (1966) 55 Cal.Rptr. 397, 65
Cal.2d 483, 421 P.2d 405. Habeas Corpus  538

5. Waiver

Action of defendant's attorney, at hearing on whether defendant was a probable mentally disordered sex
offender, in asking court to follow doctor's recommendations that defendant be sent to state hospital for further
study did not constitute a waiver of defendant's right to be informed by court, in accordance with statute, that he
had a right to reply to and to produce witnesses in relation to allegation that he was a mentally disordered sex
offender. People v. Hunter (App. 4 Dist. 1969) 76 Cal.Rptr. 101, 270 Cal.App.2d 683. Mental Health  462

6. Appeal

Fact that defendant was no longer confined in state hospital under order committing him for temporary
examination as a mentally disordered sex offender did not bar defendant's right to appeal from such order where
finding that he was a mentally disordered sex offender would be relevant to question whether probation should
be granted. People v. Succop (1967) 63 Cal.Rptr. 569, 67 Cal.2d 785, 433 P.2d 473, certiorari denied 88 S.Ct.
1104, 390 U.S. 983, 19 L.Ed.2d 1281. Mental Health  467

§ 6306. Probation officer; reference; report 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Section 6306 was repealed by Stats.1981, c. 928, p. 3485, § 2.  For continued
application to certain sex offenders, see Historical and Statutory Notes under Welfare

and Institutions Code § 6300.

The court shall refer the matter to the probation officer, along with a copy of the certification accompanied by
the certifying court's statement, and the name and address of each psychiatrist or clinical psychologist appointed



pursuant to Section 6307, to investigate and report to the court within a specified time, upon the circumstances
surrounding the crime and the prior record and history of the person.  The report shall include the criminal
record, if any, of the person, obtained from the State Bureau of Criminal Identification and Investigation.  The
probation officer shall furnish to the psychiatrists and clinical psychologists pertinent information concerning
the circumstances surrounding the crime and the prior record and history of the person.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.  Amended by Stats.1970, c. 516, p. 1007,
§ 12; Stats.1980, c. 1206, p. 4067, § 3.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 6306, enacted by Stats.1937, c. 369, p. 1147, § 6004 as § 6004, amended by Stats.1949, c.

1211, p. 2129, § 7, renumbered § 6306 and amended by Stats.1965, c. 391, p. 1697, § 36, which
related to reimbursement to county of charges, was repealed by Stats.1967, c. 1667, p. 4107, § 36.5,
operative July 1, 1969.  See Welfare and Institutions Code § 7106.

Derivation: Section 5503.5, added by Stats.1965, c. 391, p. 1647, § 5.
Former § 5503.5, added by Stats.1952, 1st Ex.Sess., c. 24, p. 385, § 6, amended by Stats.1957, c. 459, p.

1500, § 1; Stats.1957, c. 459, p. 1500, § 1.

Research References

Law Review And Journal Commentaries

Evolution of a procedural hybrid: The sexual sociopath statutes and judicial response. (1976-77) 13
Cal.W.L.Rev. 90.

1998 Main Volume

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §3091
 41 Am Jur 2d Incompetent Persons §50.

Notes Of Decisions

In general 1

1. In general

If defendant, who had been convicted of violating the Pen.C. §§ 288, 288a, was ineligible for probation, failure
of trial court to obtain report from probation officer, who had already made report in connection with mentally
disordered sex offender proceeding, would be immaterial. People v. McGill (App. 4 Dist. 1968) 65 Cal.Rptr.
482, 257 Cal.App.2d 759. Sentencing And Punishment  276

Opinion of a psychiatrist that defendant was a sexual psychopath was admissible even though psychiatrist stated
that in forming his opinion he reviewed report of a probation officer and considered facts therein set forth.
People v. Warren (App. 4 Dist. 1963) 33 Cal.Rptr. 552, 219 Cal.App.2d 723. Evidence  555.10



§ 6307. Appointment of psychologists or psychiatrists; contest of commitment 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Section 6307 was repealed by Stats.1981, c. 928, p. 3485, § 2.  For continued
application to certain sex offenders, see Historical and Statutory Notes under Welfare

and Institutions Code § 6300.

The judge shall appoint not less than two nor more than three certified clinical psychologists, each of whom
shall have a doctoral degree in psychology and at least five years of postgraduate experience in the diagnosis of
emotional and mental disorders, or psychiatrists, each of whom shall be a holder of a valid and unrevoked
physician's and surgeon's certificate and have directed his professional practice primarily to the diagnosis and
treatment of mental and nervous disorders for a period of not less than five years to make a personal
examination of the alleged mentally disordered sex offender, directed toward ascertaining whether the person is
a mentally disordered sex offender.

If the proposed commitment is contested by either the defendant or the people, one of the clinical psychologists
or psychiatrists so appointed may be designated by the defendant, and one by the people.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.  Amended by Stats.1970, c. 685, p. 1313,
§ 1; Stats.1976, c. 1101, p. 4975, § 3; Stats.1978, c. 391, p. 1242, § 3.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Section 6 of Stats.1970, c. 685, p. 1314, provided:
"The provisions of Sections 6307, 6315, 6316, 6318, and 6323 of the Welfare and Institutions Code in

effect prior to the effective date of this act shall apply to pending proceedings under Article 1
(commencing with section 6300) of Chapter 2 of Part 2 of Division 6 of the Welfare and Institutions
Code.

"For the purposes of this section, "pending proceedings' are proceedings in which a person has been
certified for hearing and examination, pursuant to Section 6302, by the superior court to determine
whether the person is a mentally disordered sex offender, but the court has not made an order
committing the person for an indeterminate period to a state hospital."

Former § 6307, added by Stats.1949, c. 1211, p. 2129, § 8, as § 6005, added by Stats.1949, c. 1211, p.
2129, § 8, amended by Stats.1963, c. 1681, p. 3287, § 40, renumbered § 6307 and amended by
Stats.1965, c. 391, p. 1698, § 37, which related to immunity from criminal liability for official acts,
was repealed by Stats.1967, c. 1667, p. 4107, § 36.5, operative July 1, 1969.  See Welfare and
Institutions Code § 7107.

Derivation: Section 5504, added by Stats.1965, c. 391, p. 1647, § 5.
Former § 5504, added by Stats.1939, c. 447, p. 1784, § 1, amended by Stats.1963, c. 1913, p. 3910, § 8.

Research References

Law Review And Journal Commentaries

California's sexual psychopath: Criminal or patient?(1967) 1 U.S.F.L.Rev. 332.
Evolution of a procedural hybrid: The sexual sociopath statutes and judicial response. (1976-77) 13



Cal.W.L.Rev. 90.
Psychiatry and presumption of expertise: Flipping coins in courtroom.  Bruce J. Ennis and Thomas

R. Litwack (1974) 62 Cal.L.Rev. 693.
Sex-based discrimination in the mental institutionalization of women. Robert T. Roth and Judith

Lerner (1974) 62 Cal.L.Rev. 789.
1998 Main Volume

Collateral References:

 41 Am Jur 2d Incompetent Persons §50.

Notes Of Decisions

In general 1
Constitutional rights 2
Evidence 4
Proceedings 3
Punishment 5

1. In general

Father who was charged with incest with his four minor daughters was properly committed to state hospital for
observation to determine whether he was mentally disordered sex offender. People v. Batres (App. 2 Dist. 1969)
75 Cal.Rptr. 397, 269 Cal.App.2d 900. Mental Health  459

In prosecution for committing lewd and lascivious acts on bodies of two females under age of fourteen years
wherein two doctors were appointed to examine defendant and one of doctors reported that defendant was not
only a sexual psychopath but a menace to health and safety of others, trial court did not abuse its discretion in
denying defendant's application for probation. People v. Roberson (App. 1959) 167 Cal.App.2d 542, 334 P.2d
578. Sentencing And Punishment  1877

2. Constitutional rights

Where two doctors were appointed to examine accused on issue of sexual psychopathy and hearing was held
and state trial court found that accused was not a sexual psychopath and would not benefit from treatment in
hospital, court's failure to commit accused to state hospital for treatment did not deny him any right. Ginter v.
Wilson, C.A.9 (Cal.)1969, 416 F.2d 1248, certiorari denied 91 S.Ct. 895, 401 U.S. 915, 27 L.Ed.2d 816. Mental
Health  454

No deprivation of due process was shown by failure of court-appointed psychiatrists to testify at hearing
resulting in order committing defendant for period not to exceed 90 days for observation and diagnosis where
counsel stipulated that examination of psychiatrists was waived, though defendant did not personally sign
stipulation. People v. Maugh (App. 2 Dist. 1969) 82 Cal.Rptr. 147, 1 Cal.App.3d 856. Constitutional Law 
4337

Defendant, who was found guilty of violation of Pen.C. § 288, who was ordered examined as to possible sexual
psychopathy, and who was reported not to be sexual psychopath by superintendent of state hospital, was not
denied constitutional right because issue of sexual psychopathy was not submitted to jury following
superintendent's report. People v. Fuller (App. 2 Dist. 1964) 38 Cal.Rptr. 25, 226 Cal.App.2d 331. Jury 
21.5

3. Proceedings

Where evidence showed that not all persons who had the "47 XYY" Syndrome were involuntarily aggressive,
that experts could not determine whether defendant's commission of assault with intent to commit murder



resulted from his chromosomal abnormality, and no expert on genetics testified that possession of extra Y
chromosome resulted in mental disease which constituted legal insanity under California version of
M'Naughten rule, fact that defendant possessed such syndrome did not establish that he was legally insane at
time he committed assault and denial of motion to change plea was proper. People v. Tanner (App. 2 Dist.
1970) 91 Cal.Rptr. 656, 13 Cal.App.3d 596. Criminal Law  274(6); Homicide  1210

Where trial court did not adjourn criminal proceeding, suspend sentence or certify accused for examination to
determine whether he was mentally disordered sex offender, procedural requirements established by mentally
disordered sex offenders law were not met and original order directing accused's examination under former §
5504, added by Stats.1965, c. 391, p. 1647, § 5 (repealed; see, now, this section), order of commitment to state
hospital for observation and order of commitment to department of mental hygiene for placement in
institutional unit for treatment of mentally disordered sex offenders were void. People v. Loignon (App. 2 Dist.
1967) 58 Cal.Rptr. 866, 250 Cal.App.2d 386. Mental Health  455

Comment by committing court at hearing for determination of condition of patient committed to institution as
sexual psychopath, where it appeared hearing was under this section making appointment of independent
psychiatrists mandatory, that trial court lacked power to appoint independent psychiatrist, was erroneous and
required reversal of order made. People v. Bennett (App. 2 Dist. 1966) 53 Cal.Rptr. 579, 245 Cal.App.2d 10.
Mental Health  466; Mental Health  467

4. Evidence

Evidence sustained finding of defendant's probable sexual psychopathy. People v. McCain (App. 2 Dist. 1962)
19 Cal.Rptr. 550, 200 Cal.App.2d 825. Mental Health  460(1)

Alienists appointed by court in insanity proceedings should be deemed to be the court's own witnesses, and
their opinions should not be deemed evidence produced either by the state or the person whose sanity is the
subject of inquiry. Application of Perkins (App. 1958) 165 Cal.App.2d 73, 331 P.2d 712. Evidence  571(2)

In prosecution for committing a lewd act upon the body of a child under the age of fourteen years, trial court did
not commit prejudicial error in refusing to permit a psychologist to give his expert opinion as to whether
defendant had necessary lustful intent to commit acts complained of, since competency of expert opinion in
field of sexual psychopathy is limited, in criminal cases, to those persons who have medical as well as
psychological training. People v. Spigno (App. 1957) 156 Cal.App.2d 279, 319 P.2d 458. Criminal Law 
478(1)

5. Punishment

Sentencing of defendant convicted of committing lewd and lascivious acts upon two minor boys and annoying
and molesting child to state prison after recommendation of superintendent of state hospital that defendant
would not benefit by care and treatment was not punishment for being mentally disordered sex offender but for
acts committed and did not constitute cruel or unusual punishment. People v. Lindsey (App. 2 Dist. 1967) 57
Cal.Rptr. 190, 249 Cal.App.2d 6. Sentencing And Punishment  1504

§ 6308. Psychiatrists and psychologists; report and testimony 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Section 6308 was repealed by Stats.1981, c. 928, p. 3485, § 2.  For continued
application to certain sex offenders, see Historical and Statutory Notes under Welfare

and Institutions Code § 6300.

Each psychiatrist or psychologist so appointed shall file with the court a separate written report of the result of
his examination, together with his conclusions and recommendations and his opinion as to whether or not the



person would benefit by care and treatment in a state hospital.  At the hearing each psychiatrist or psychologist
shall hear the testimony of all witnesses, and shall testify as to the result of his examination, and to any other
pertinent facts within his knowledge, unless the person upon the advice of counsel waives the presence of the
psychiatrists or psychologist and it is stipulated that their respective reports may be received in evidence.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.  Amended by Stats.1968, c. 1206, p. 2287,
§ 4, operative July 1, 1969; Stats.1976, c. 1101, p. 4975, § 4.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Section 7 of Stats.1968, c. 1206, provided:
"Sections 4, 5, and 6 of this act, respectively, shall become operative only if Section 6308, 6354, or

6356, respectively, of the Welfare and Institutions Code, as added by section 37 of Chapter 1667 of
the Statutes of 1967, becomes operative [operative July 1, 1969], in which case Section 4, 5, or 6 of
this act shall be operative at the same time as such Section 6308, 6354, or 6356, respectively, of the
Welfare and Institutions Code."

Derivation: Section 5505, added by Stats.1965, c. 391, p. 1647, § 5.
Former § 5505, added by Stats.1939, c. 447, p. 1784, § 1, amended by Stats.1952, 1st Ex.Sess., c. 24, p.

385, § 7; Stats.1963, c. 1913, p. 3910, § 9.

Research References

Law Review And Journal Commentaries

Psychiatry and presumption of expertise: Flipping coins in courtroom.  Bruce J. Ennis and Thomas
R. Litwack (1974) 62 Cal.L.Rev. 693.

Sex-based discrimination in the mental institutionalization of women. Robert T. Roth and Judith
Lerner (1974) 62 Cal.L.Rev. 789.

1998 Main Volume

Collateral References:

 41 Am Jur 2d Incompetent Persons §50.

Notes Of Decisions

In general 1
Constitutional rights 2
Proceedings 3

1. In general

In proceedings to determine whether defendant was a mentally disordered sex offender, personal waiver by
defendant of his right to confront and cross-examine examining physicians was essential prerequisite to valid
submission of matter on psychiatric report. People v. Townsend (App. 2 Dist. 1971) 98 Cal.Rptr. 8, 20
Cal.App.3d 919. Mental Health  462

Statutory procedure for determination of sexual psychopathy established the competency of expert opinion in



such field of evidence. People v. Jones (1954) 42 Cal.2d 219, 266 P.2d 38. Evidence  510

2. Constitutional rights

Where defendant in mentally disordered sex offender proceeding was not advised of his rights to make a reply
and to produce witnesses, court-appointed psychiatrists did not testify, defendant was not afforded opportunity
to produce evidence in his own behalf, parties did not stipulate that question be submitted on reports of
court-appointed psychiatrist and defendant requested a hearing, defendant was denied due process. People v.
Succop (1967) 63 Cal.Rptr. 569, 67 Cal.2d 785, 433 P.2d 473, certiorari denied 88 S.Ct. 1104, 390 U.S. 983, 19
L.Ed.2d 1281. Constitutional Law  4342

3. Proceedings

Although better practice might have been for court to direct appointed experts to state opinion as to whether
defendant could have benefited from treatment as mentally disordered sex offender in facility other than state
hospital, defendant did not have procedural right that court do so. People v. Yarber (App. 1 Dist. 1979) 153
Cal.Rptr. 875, 90 Cal.App.3d 895. Mental Health  462

Absence of two court-appointed doctors prior to time defendant testified and following defendant's testimony
rendered commitment hearing on question of whether defendant was probable mentally disordered sex offender
fatally defective. People v. Harvath (App. 2 Dist. 1969) 82 Cal.Rptr. 48, 1 Cal.App.3d 521. Mental Health 
462

Failure to fully comply with statutory provision of this section that, at hearing on question of whether defendant
is a mentally disordered sex offender, "each psychiatrist shall hear the testimony of all witnesses, and shall
testify as to the result of his examination and to any other pertinent facts within his knowledge" did not render
the proceeding fatally defective, as record revealed that defense counsel waived presence of one doctor at the
hearing, did not suggest at conclusion of defendant's testimony that either doctor be requested to reappraise his
conclusion on basis of such testimony, and interposed no objection to dismissal of the doctor present without
having him comment on defendant's testimony. People v. Vaughn (App. 1 Dist. 1968) 68 Cal.Rptr. 366, 262
Cal.App.2d 42. Mental Health  462

Where trial court did not adjourn criminal proceeding, suspend sentence or certify accused for examination to
determine whether he was mentally disordered sex offender, procedural requirements established by mentally
disordered sex offenders law were not met and original order directing accused's examination under § 5504,
added by Stats.1965, c. 391, p. 1647, § 5 [repealed; see, now, § 6307 (repealed)] order of commitment to state
hospital for observation and order of commitment to department of mental hygiene for placement in
institutional unit for treatment of mentally disordered sex offenders were void. People v. Loignon (App. 2 Dist.
1967) 58 Cal.Rptr. 866, 250 Cal.App.2d 386. Mental Health  455

Court was not bound to a preponderance of professional opinion appointed according to former § 5504
[repealed; see, now, § 6307 (repealed)] to examine defendant and report in writing as to whether defendant was
a sexual psychopath, but upon examination of the facts stated in the several reports of the three physicians,
court was at liberty to reach its own conclusion and to make its finding in accord with the opinion of only one
physician. People v. Parrish (App. 1946) 75 Cal.App.2d 907, 172 P.2d 89. Criminal Law  494

§ 6309. Examination of psychiatrists or psychologists 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Section 6309 was repealed by Stats.1981, c. 928, p. 3485, § 2.  For continued
application to certain sex offenders, see Historical and Statutory Notes under Welfare

and Institutions Code § 6300.



Any psychiatrist or psychologist so appointed by the court may be called by either party to the proceeding or by
the court itself and when so called shall be subject to all legal objections as to competency and bias and as to
qualification as an expert.  When called by the court, or by either party to the proceeding, the court may
examine the psychiatrist or psychologist, as deemed necessary, but either party shall have the same right to
object to the questions asked by the court and the evidence adduced as though the psychiatrist or psychologist
were a witness for the adverse party.  When the psychiatrist is called and examined by the court the parties may
cross-examine him in the order directed by the court.  When called by either party to the proceeding the adverse
party may examine him the same as in the case of any other witness called by such party.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.  Amended by Stats.1976, c. 1101, p. 4976,
§ 5.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Derivation: Section 5506, added by Stats.1965, c. 391, p. 1647, § 5.
Former § 5506, added by Stats.1939, c. 447, p. 1784, § 1.

Research References

Cross References

Calling and examining court-appointed expert, see Evidence Code § 732.
Cross-examination of expert witness, see Evidence Code § 721.
Examination of witnesses generally, see Evidence Code § 765.
Opinion testimony, see Evidence Code § 801 et seq.
Witnesses, generally, see Evidence Code § 700 et seq.

Law Review And Journal Commentaries

Psychiatry and presumption of expertise: Flipping coins in courtroom.  Bruce J. Ennis and Thomas
R. Litwack (1974) 62 Cal.L.Rev. 693.

Role of counsel in civil commitment proceeding. Thomas R. Litwack (1974) 62 Cal.L.Rev. 816.
Sex-based discrimination in the mental institutionalization of women. Robert T. Roth and Judith

Lerner (1974) 62 Cal.L.Rev. 789.
1998 Main Volume

Collateral References:

 Am Jur 2d Expert and Opinion Evidence §§33 et seq., Incompetent Persons §50.

Notes Of Decisions

In general 1
Evidence 2

1. In general

Although better practice might have been for court to direct appointed experts to state opinion as to whether
defendant could have benefited from treatment as mentally disordered sex offender in facility other than state



hospital, defendant did not have procedural right that court do so. People v. Yarber (App. 1 Dist. 1979) 153
Cal.Rptr. 875, 90 Cal.App.3d 895. Mental Health  462

Where defendant in mentally disordered sex offender proceeding was not advised of his rights to make a reply
and to produce witnesses, court-appointed psychiatrists did not testify, defendant was not afforded opportunity
to produce evidence, in his own behalf, parties did not stipulate that question be submitted on reports of
court-appointed psychiatrist and defendant requested a hearing, defendant was denied due process. People v.
Succop (1967) 63 Cal.Rptr. 569, 67 Cal.2d 785, 433 P.2d 473, certiorari denied 88 S.Ct. 1104, 390 U.S. 983, 19
L.Ed.2d 1281. Constitutional Law  4342

Where superintendent of institution to which sexual psychopath has been committed voluntarily submits report
of condition of patient to committing court, committing court upon determining that patient has not recovered
will certify patient to superior court for hearing at which patient may present witnesses and cross-examine any
adverse witnesses, while at hearing resulting from report of superintendent by order of committing court, court
is required to appoint at least two psychiatrists to hear testimony and to testify and be cross-examined. People v.
Bennett (App. 2 Dist. 1966) 53 Cal.Rptr. 579, 245 Cal.App.2d 10. Mental Health  466

Statutory procedure for determination of sexual psychopathy established the competency of expert opinion in
such field of evidence. People v. Jones (1954) 42 Cal.2d 219, 266 P.2d 38. Evidence  510

In prosecution for a lewd or lascivious act upon a child under 14 years of age, determination of trial court, upon
conflicting medical testimony of three physicians appointed according to former § 5504 [repealed; see, now, §
6307 (repealed)] to examine defendant to determine whether or not defendant was a sexual psychopath, that
defendant was a sexual pervert and not a sexual psychopath, would not be disturbed on appeal. People v.
Parrish (App. 1946) 75 Cal.App.2d 907, 172 P.2d 89. Criminal Law  1159.3(6)

2. Evidence

Where charges made by nine year old girl and accused's denials constituted only direct evidence in prosecution
for violations of Pen.C. § 288, and testimony as to accused's good reputation for morality was not contradicted
while testimony of prosecution witness was impeached to some extent and there was evidence that her
reputation for truth and veracity was bad, excluding testimony of psychiatrist that in his opinion accused was
not a sexual deviate and was incapable of having the necessary intent to be lustive constituted prejudicial error
resulting in a miscarriage of justice. People v. Jones (1954) 42 Cal.2d 219, 266 P.2d 38. Criminal Law 
474.1; Criminal Law  1186.4(4)

§ 6310. Fees of psychiatrists or psychologists 

     •     Historical Notes     •     Notes of Decisions

Section 6310 was repealed by Stats.1981, c. 928, p. 3485, § 2.  For continued
application to certain sex offenders, see Historical and Statutory Notes under Welfare

and Institutions Code § 6300.

The psychiatrists or psychologists so appointed by the court shall be allowed such fees not exceeding one
hundred fifty dollars ($150) per day, prorated by the court when services are rendered for less than a full day.
The fees allowed shall be paid by the county in which the hearing is held.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.  Amended by Stats.1969, c. 1140, p. 2209,
§ 1; Stats.1975, c. 926, p. 2043, § 1; Stats.1976, c. 1101, p. 4976, § 6.)

Historical Notes



Historical And Statutory Notes

1998 Main Volume
Derivation: Section 5507, added by Stats.1965, c. 391, p. 1647, § 5.
Former § 5507, added by Stats.1939, c. 447, p. 1785, § 1.
1998 Main Volume

Collateral References:

 Am Jur 2d Expert and Opinion Evidence §§10-13, 50, Incompetent Persons §50.

Notes Of Decisions

In general 1

1. In general

Fees which may be allowed to a psychiatrist appointed by court to examine and report upon an alleged sexual
psychopath and to testify at proceedings to determine sexual psychopathy were limited to a maximum of forty
dollars per day for each psychiatrist regardless of number of cases on which he worked during the day. 31
Op.Atty.Gen. 167.

§ 6311. Other expert evidence 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Section 6311 was repealed by Stats.1981, c. 928, p. 3485, § 2.  For continued
application to certain sex offenders, see Historical and Statutory Notes under Welfare

and Institutions Code § 6300.

The provisions of this article relating to psychiatrists appointed by the court shall not be deemed or construed to
prevent any party to a proceeding under this article from producing any other expert evidence as to the mental
condition of the alleged mentally disordered sex offender.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Derivation: Section 5508, added by Stats.1965, c. 391, p. 1648, § 5.
Former § 5508, added by Stats.1939, c. 447, p. 1785, § 1, amended by Stats.1963, c. 1913, p. 3910, § 10.

Research References

Cross References

Expert witnesses, generally, see Evidence Code § 720 et seq.
Testimony of expert witnesses, see Evidence Code § 801 et seq.



Witnesses, generally, see Evidence Code § 700 et seq.

Law Review And Journal Commentaries

Psychiatry and presumption of expertise: Flipping coins in courtroom.  Bruce J. Ennis and Thomas
R. Litwack (1974) 62 Cal.L.Rev. 693.

1998 Main Volume

Collateral References:

 Am Jur 2d Expert and Opinion Evidence §§33 et seq., Incompetent Persons §50.

Notes Of Decisions

In general 1

1. In general

In proceeding to determine whether defendant is a mentally disordered sex offender, right to have examining
physician testify may be waived. People v. Vaughn (App. 1 Dist. 1968) 68 Cal.Rptr. 366, 262 Cal.App.2d 42.
Mental Health  462

Where defendant in mentally disordered sex offender proceeding was not advised of his rights to make a reply
and to produce witnesses, court-appointed psychiatrists did not testify, defendant was not afforded opportunity
to produce evidence, in his own behalf, parties did not stipulate that question be submitted on reports of
court-appointed psychiatrist and defendant requested a hearing, defendant was denied due process. People v.
Succop (1967) 63 Cal.Rptr. 569, 67 Cal.2d 785, 433 P.2d 473, certiorari denied 88 S.Ct. 1104, 390 U.S. 983, 19
L.Ed.2d 1281. Constitutional Law  4342

§ 6312. Examination of other witnesses 

     •     Historical Notes     •     Research References

Section 6312 was repealed by Stats.1981, c. 928, p. 3485, § 2.  For continued
application to certain sex offenders, see Historical and Statutory Notes under Welfare

and Institutions Code § 6300.

The judge shall also cause to be examined as a witness any other person whom he believes to have knowledge
of the mental condition of the alleged mentally disordered sex offender, or of the financial condition of the
alleged mentally disordered sex offender and of any person liable for his support.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Derivation: Section 5509, added by Stats.1965, c. 391, p. 1648, § 5.
Former § 5509, added by Stats.1939, c. 447, p. 1785, § 1, amended by Stats.1963, c. 1913, p. 3910, § 11.



Research References

Cross References

Examination of witnesses, generally, see Evidence Code § 765 et seq.
1998 Main Volume

Collateral References:

 Am Jur 2d Expert and Opinion Evidence §§33 et seq., Incompetent Persons §50.

§ 6313. Attendance of witnesses; fees and expenses 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Section 6313 was repealed by Stats.1981, c. 928, p. 3485, § 2.  For continued
application to certain sex offenders, see Historical and Statutory Notes under Welfare

and Institutions Code § 6300.

The judge may, for any hearing, order the clerk of the court to issue subpoenas and compel the attendance of
witnesses from any place within the boundaries of this state, as provided by law for the trial of a criminal case.

All witnesses, other than psychiatrists or psychologists appointed by the court, attending a hearing upon a
subpoena issued under this section shall be entitled to the same fees and expenses as in criminal cases, to be
paid upon the same conditions and in like manner.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.  Amended by Stats.1976, c. 1101, p. 4976,
§ 7.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Derivation: Section 5510, added by Stats.1965, c. 391, p. 1648, § 5.
Former § 5510, added by Stats.1939, c. 447, p. 1785, § 1.

Research References

Cross References

Evidence, means of production, see Code of Civil Procedure § 1985 et seq.
Fees and expenses of witnesses in criminal cases, see Penal Code § 1329.
Witnesses, generally, see Evidence Code § 700 et seq.
1998 Main Volume

Collateral References:

 Cal Digest of Official Reports 3d Series, Criminal Law §§191, 194.
 Am Jur 2d Incompetent Persons §50, Witnesses §§9 et seq., 23-25.



Notes Of Decisions

In general 1

1. In general

Where patient committed to hospital as sexual psychopath requested report of hospital superintendent to be
furnished to committing court and report was unfavorable and hearing was held, court was authorized if not
required to appoint two independent psychiatrists to examine patient and failure to do so and to place sole
reliance on opinion of superintendent of hospital was improper even though patient did not fully avail himself
of rights afforded in hearing given him to establish fact of superintendent's prejudice by subpoenaing him or by
presenting evidence of psychiatrist at hospital where he was committed. People v. Bennett (App. 2 Dist. 1966)
53 Cal.Rptr. 579, 245 Cal.App.2d 10. Mental Health  466

§ 6314. Presence at hearing; attorney; public defender 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Section 6314 was repealed by Stats.1981, c. 928, p. 3485, § 2.  For continued
application to certain sex offenders, see Historical and Statutory Notes under Welfare

and Institutions Code § 6300.

The alleged mentally disordered sex offender shall be present at the hearing; and if he has no attorney, the judge
shall appoint the public defender or other counsel to represent him unless the defendant affirmatively,
knowingly and intelligently demands to act as his own attorney.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.  Amended by Stats.1976, c. 1101, p. 4976,
§ 8.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Derivation: Section 5511, added by Stats.1965, c. 391, p. 1648, § 5.
Former § 5511, added by Stats.1939, c. 447, p. 1785, § 1, amended by Stats.1949, c. 1325, p. 2312, § 3;

Stats.1951, c. 677, p. 1887, § 1; Stats.1952, 1st Ex.Sess., c. 24, p. 385, § 8; Stats.1963, c. 1913, p.
3910, § 12.

Former § 5602, added by Stats.1949, c. 1457, p. 2540, § 1, amended by Stats.1963, c. 2136, p. 4446, § 3.

Research References

Cross References

Counsel, right of accused to, see Const. Art. 1, § 15, cl. 3; Penal Code§ 686.

Law Review And Journal Commentaries

Representation of indigents in California: A field study of the public defender and assigned counsel
systems. (1961) 13 Stan.L.Rev. 522.



Role of counsel in civil commitment proceeding. Thomas R. Litwack (1974) 62 Cal.L.Rev. 816.
1998 Main Volume

Collateral References:

 41 Am Jur 2d Incompetent Persons §50.

Notes Of Decisions

In general 1

1. In general

It was denial of due process for court summarily to reject appellant's request without giving appellant
opportunity to state his reasons for desiring to have public defender's office relieved and another attorney
appointed to represent him in proceedings resulting in commitment for treatment as mentally disordered sex
offender and, thus, judgment would be reversed. People v. Minor (App. 1 Dist. 1980) 163 Cal.Rptr. 501, 104
Cal.App.3d 194. Constitutional Law  4344

Public defender may be appointed to serve as counsel in any proceeding to determine if a person is a mentally
disordered sex offender. Ligda v. Superior Court of Solano County (App. 1 Dist. 1970) 85 Cal.Rptr. 744, 5
Cal.App.3d 811. Mental Health  463

Right to counsel pertains to mentally disordered sex offender proceedings. In re Brown (App. 2 Dist. 1969) 79
Cal.Rptr. 897, 275 Cal.App.2d 537. Mental Health  463

Where defendant who had been committed as a sexual psychopath filed a motion for his return to court for
certain psychopathic proceedings, and the court granted the motion and it was ordered that the psychopath be
returned for a hearing upon the order, but defendant was not present at the hearing nor were witnesses sworn or
examined and he had no counsel, order of the court recommitting the alleged psychopath was invalid. In re
Martinez (App. 4 Dist. 1955) 130 Cal.App.2d 239, 278 P.2d 727. Mental Health  466

An attorney appointed by the court to represent an indigent person at mental illness trials, sexual psychopathy
hearings, or sexual psychopathy trials is not entitled to compensation from the funds of the county. 40
Op.Atty.Gen. 89.

§ 6315. Hearing; findings; return to original court 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Section 6315 was repealed by Stats.1981, c. 928, p. 3485, § 2.  For continued
application to certain sex offenders, see Historical and Statutory Notes under Welfare

and Institutions Code § 6300.

If, upon the hearing, the person is found by the superior court not to be a mentally disordered sex offender, the
superior court shall return the person to the court in which the case originated for such disposition as that court
may deem necessary and proper.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.  Amended by Stats.1970, c. 685, p. 1313,
§ 2.)

Historical Notes



Historical And Statutory Notes

1998 Main Volume
Law applicable to pending proceedings, see Historical and Statutory Notes under Welfare and

Institutions Code § 6307.
Derivation: Former § 5502, added by Stats.1939, c. 447, p. 1785, § 1, amended by Stats.1941, c. 884, p.

2462, § 1; Stats.1945, c. 138, p. 623, § 2; Stats.1949, c. 1325, p. 2311, § 2; Stats.1950, 1st Ex.Sess.,
c. 7, p. 440, § 2.  Renumbered § 5511.7 and amended by Stats.1952, 1st Ex.Sess., c. 24, p. 385,§ 4;
Stats.1963, c. 1913, p. 3910, § 13.

Section 5511.7, added by Stats.1965, c. 391, p. 1648, § 5.

Research References

Law Review And Journal Commentaries

California law relating to the treatment of sexual psychopaths. (1949) 1 Stan.L.Rev. 486.
1998 Main Volume

Collateral References:

 41 Am Jur 2d Incompetent Persons §52.

Notes Of Decisions

In general 1

1. In general

Where two doctors were appointed to examine accused on issue of sexual psychopathy and hearing was held
and state trial court found that accused was not a sexual psychopath and would not benefit from treatment in
hospital, court's failure to commit accused to state hospital for treatment did not deny him any right. Ginter v.
Wilson, C.A.9 (Cal.)1969, 416 F.2d 1248, certiorari denied 91 S.Ct. 895, 401 U.S. 915, 27 L.Ed.2d 816. Mental
Health  454

While a person is under commitment as a mentally disordered sex offender the criminal case against him is
suspended; when the proceedings relating to commitment as a mentally disordered sex offender have run their
course the criminal case may be resumed and sentence imposed. In re Bevill (1968) 69 Cal.Rptr. 599, 68 Cal.2d
854, 442 P.2d 679. Mental Health  466

The fact that judge before whom defendant's criminal trial for violating Pen.C. §§ 288, 288a was held also
conducted civil proceedings for determining whether defendant was a mentally disordered sex offender who
would not respond to care and treatment in a hospital did not mean that the criminal proceedings were not
suspended and did not deprive trial court of jurisdiction to pronounce judgment. People v. McGill (App. 4 Dist.
1968) 65 Cal.Rptr. 482, 257 Cal.App.2d 759. Mental Health  455

Court, on receiving doctors' certificate which did not recommend defendant's commitment to mental hospital as
a sexual psychopath, had duty to determine whether defendant was fit or proper person to be so committed and
when court determined defendant was not, court had duty to proceed with defendant's case under penal laws.
People v. Willey (App. 1 Dist. 1954) 128 Cal.App.2d 148, 275 P.2d 522. Mental Health  462

Proceedings under this chapter pertaining to the commitment of sexual psychopaths need not be heard before
the same judge that heard the criminal charge involving sexual deviation. People v. Howerton (1953) 40 Cal.2d
217, 253 P.2d 8. Mental Health  456



Where municipal court has, from evidence adduced upon trial of a misdemeanor, concluded that there is
probable cause for believing defendant to be a sexual psychopath and adjourns further proceedings and certifies
prisoner to the superior court, municipal court's powers to proceed further in the matter are exhausted and it will
regain jurisdiction only upon determination by superior court that defendant is not a sexual psychopath or has
recovered from his sexual psychopathy. Ex parte Morehead (App. 2 Dist. 1951) 107 Cal.App.2d 346, 237 P.2d
335. Mental Health  455

§ 6316. Return to criminal court for further disposition or commitment to hospital or other facility for
care and treatment 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Section 6316 was repealed by Stats.1981, c. 928, p. 3485, § 2.  For continued
application to certain sex offenders, see Historical and Statutory Notes under Welfare

and Institutions Code § 6300.

(a)(1) If, after examination and hearing, the court finds that the person is a mentally disordered sex offender and
that the person could benefit by treatment in a state hospital, or other treatment facility the court in its discretion
has the alternative to return the person to the criminal court for further disposition, or may make an order
committing the person to the department for confinement in a state hospital, or may commit the person to the
county mental health director for confinement in an appropriate public or private treatment facility, approved by
such director or may place the person on outpatient status under Title 15 (commencing with Section 1600) of
Part 2 of the Penal Code.  A copy of such commitment shall be personally served upon such person within five
days after the making of such order.

If after examination and hearing, the court finds that the person is a mentally disordered sex offender but will
not benefit by care or treatment in a state hospital or other treatment facility the court shall then cause the
person to be returned to the court in which the criminal charge was tried to await further action with reference
to such criminal charge.  Such court shall resume the proceedings and shall impose sentence or make such other
suitable disposition of the case as the court deems necessary.

The court shall transmit a copy of its order to the county mental health director or a designee and to the Director
of Mental Health in all cases where a person is found to be a mentally disordered sex offender.

(2) Prior to making such order, the court shall order the county mental health director or a designee to evaluate
the person and to submit to the court within 15 judicial days of such order a written recommendation as to
whether the person should be committed to a state hospital or to another treatment facility approved by the
county mental health director or be placed on outpatient status under the provisions of Title 15 (commencing
with Section 1600) of Part 2 of the Penal Code.  No such person shall be admitted to a state hospital or other
treatment facility or placed on outpatient status without having been evaluated by the county mental health
director or a designee.

(3) If the person is committed or transferred to a state hospital pursuant to this article, the committing court
may, upon receiving the written recommendation of the medical director of the state hospital and the county
mental health director that the person be transferred to a public or private treatment facility approved by the
county mental health director, order the person transferred to such facility.  If the person is committed or
transferred to a public or private treatment facility approved by the county mental health director, the
committing court may, upon receiving the written recommendation of the county mental health director or a
designee, transfer the person to a state hospital or to another public or private treatment facility approved by the
county mental health director.  Where either the defendant, or the prosecutor chooses to contest either kind of
order of transfer, a petition may be filed in the court for a hearing, which shall be held if the court determines
that sufficient grounds exist.  At such hearing, the prosecuting attorney or the defendant may present evidence
bearing on the order of transfer.  The court shall use the same standards used in conducting probation



revocation hearings pursuant to Section 1203.2 of the Penal Code.

Prior to making an order for transfer under this section, the court shall notify the person, the prosecuting
attorney, attorney of record for the person, and the county mental health director or a designee.

(b) During the time the person is confined in a state hospital or other treatment facility as an inpatient under the
provisions of this article, the medical director of the facility shall, at six-month intervals, submit a report in
writing to the court, and the county mental health director of the county of commitment or a designee
concerning the person's progress toward recovery.  The court shall supply a copy of the report to the prosecutor
and the defense attorney.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.  Amended by Stats.1970, c. 685, p. 1313,
§ 3; Stats.1971, c. 1593, p. 3360, § 418, operative July 1, 1973; Stats.1975, c. 1274, p. 3399, § 9; Stats.1976, c.
1101, p. 4976, § 9; Stats.1977, c. 164, p. 633, § 1, eff. June 29, 1977, operative July 1, 1977; Stats.1977, c. 691,
p. 2232, § 5.5; Stats.1978, c. 1291, p. 4229, § 5; Stats.1980, c. 547, p. 1525, § 19.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Law applicable to pending proceedings, see Historical and Statutory Notes under Welfare and

Institutions Code § 6307.
Derivation: Section 5512, added by Stats.1965, c. 391, p. 1648, § 5.
Former § 5512, added by Stats.1939, c. 447, p. 1785, § 1, amended by Stats.1945, c. 138, p. 624, § 4;

Stats.1949, c. 1325, p. 2312, § 3; Stats.1950, 1st Ex.Sess., c. 6, p. 438, § 1; Stats.1952, 1st Ex.Sess.,
c. 24, p. 386, § 9; Stats.1955, c. 757, p. 1250, § 1; Stats.1961, c. 1093, p. 2822,§ 1; Stats.1963, c.
1913, p. 3911, § 14.

Research References

Cross References

Outpatient status of mentally disordered criminal offenders, actual custody and credit toward
maximum term of commitment or extended commitment, see Penal Code § 1600.5.

Law Review And Journal Commentaries

Bail for mentally disordered sex offenders; Comment. (1974) 15 Pac.L.J. 335.
California's Mentally Disordered Sex Offender laws. (1973) 13 Santa Clara L.Rev. 579.
California's sexual psychopath: Criminal or patient? (1967) 1 U.S.F.L.Rev. 332.
Due process in protective activities.  B.J. George, Jr.(1968) 8 Santa Clara L.Rev. 133.
Indeterminate sentence as cruel or unusual punishment. (1973) 61 Cal.L.Rev. 418.
Laws for sexual psychopaths. (1949) 1 Stan.L.Rev. 486.
Mentally disturbed sexual offenders: Uncivil civil commitment. (1970) 11 Santa Clara L.Rev. 169.
Psychiatry and presumption of expertise: Flipping coins in courtroom.  Bruce J. Ennis and Thomas

R. Litwack (1974) 62 Cal.L.Rev. 693.
Right to effective mental treatment.  Ralph Kirkland Schwitzgebel (1974) 62 Cal.L.Rev. 936.
Sex-based discrimination in the mental institutionalization of women. Robert T. Roth and Judith

Lerner (1974) 62 Cal.L.Rev. 789.
The California Sexually Violent Predator Act and the failure to mentally evaluate sexually violent

child molesters.  Nicole Yell, 33 Golden Gate U. L.Rev. 295 (2003).



1998 Main Volume

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §§1456, 1538, 1552, 3086
 Cal Digest of Official Reports 3d Series, Criminal Law §§191 et seq.
 41 Am Jur 2d Incompetent Persons §§50, 52, 54.
Applicability, in proceedings under statutes relating to sexual psychopaths, of constitutional

provisions for protection of the person accused of crime.  34 ALR3d 652.

Notes Of Decisions

In general 1
Constitutional rights 3
Duty and power of court 5
Evaluation report 9
Evidence 10
Habeas corpus 17
Insanity 12
Instructions 13
Judgment or conviction 15
Jurisdiction 4
Nature of proceedings 8
Order 14
Proceedings 6-8

Proceedings - In general 6
Proceedings - Nature of proceedings 8
Proceedings - Waiver of rights 7

Purpose 2
Review 18-20

Review - In general 18
Review - Scope 19
Review - Timeliness of appeal 20

Scope, review 19
Sentence and punishment 16
Standard of proof 11
Timeliness of appeal, review 20
Waiver of rights, proceedings 7

1. In general

Defendant, who was found by state hospital to be sexual psychopath, but who did not demand hearing as to
question of his sexual psychopathy and who voluntarily stipulated that he was not sexual psychopath, was not
entitled to order directing state hospital to provide him with a copy of its findings. People v. Jermane (App. 2
Dist. 1961) 15 Cal.Rptr. 221, 194 Cal.App.2d 754. Criminal Law  627.6(2)

Where state hospital superintendent certified that petitioner, who had been placed at state hospital as an alleged
sexual psychopath, would not benefit by further treatment and was not a menace to others, petitioner would
have to be returned to municipal court for further action with reference to the original criminal charge of
loitering about a school, and the Superior Court, which had committed the petitioner to the hospital, would not
be entitled to proceed further under § 5519 [repealed; see, now, § 6327 (repealed)] even though court-appointed
psychiatrists believed petitioner still to be a menace. Russell v. Superior Court In and For Alameda County



(App. 1959) 172 Cal.App.2d 60, 342 P.2d 389. Mental Health  466

Persons committed to a state hospital under the jurisdiction of the department of mental hygiene pursuant to
Pen.C. §§ 1026, 1201, 1370 and 3704 and § 5512 (repealed; see, now, this section) relating to commitment of
sexual psychopaths may be transferred to another state hospital under the jurisdiction of the department without
court order. 24 Op.Atty.Gen. 13.

2. Purpose

Purpose of the Mentally Disordered Sex Offenders Act (repealed) was to protect the public from the violent
propensities of certain mentally disordered sex offenders who are convicted of crime by confining them during
such period as they continue to be a danger to society and by care and treatment calculated to eliminate their
antisocial compulsions. People v. Oglesby (App. 1 Dist. 1977) 135 Cal.Rptr. 640, 67 Cal.App.3d 34. Mental
Health  433(2)

Purpose of Sexual Psychopathy Act [repealed; see, now, § 6300 et seq.(repealed)] was primarily to protect
society from sexual psychopath and secondarily to rehabilitate the sexual psychopath. People v. Rancier (App. 3
Dist. 1966) 49 Cal.Rptr. 876, 240 Cal.App.2d 579. Mental Health  433(2)

3. Constitutional rights

Appeal of adjudicated mentally disordered sex offender was not mooted by fact that, after supreme court
granted hearing, offender was declared to be no longer a danger to health and safety of others and was returned
to trial court, which placed him on probation on criminal charge and ordered his release, since defendant was
entitled to opportunity to clear his name of adjudication as mentally disordered sex offender, substantial legal
disabilities flowed from adjudication, and important constitutional issues were presented by appeal which
affected many other persons. People v. Feagley (1975) 121 Cal.Rptr. 509, 14 Cal.3d 338, 535 P.2d 373. Mental
Health  467

Where petitioner who had been committed to state hospital as mentally disordered sex offender was returned to
court in which criminal charge was tried, he was entitled to appear with counsel at time criminal proceedings
were resumed and to be heard as to which of the available alternatives the court should choose, and denial of
opportunity to be heard through counsel prior to recertification invalidated all subsequent proceedings and
orders. Application of Baker (App. 2 Dist. 1970) 84 Cal.Rptr. 814, 5 Cal.App.3d 55. Mental Health  463

In view of statutory provisions for alternative judicial dispositions and feature that recertification to superior
court for further mentally disordered sex offender proceedings was not mandatory but discretionary even when
court was satisfied that defendant was untreatable, defendant should have had benefit of counsel on remand to
municipal court for resumption of criminal proceedings to make certain that court gave proper consideration to
each alternative and to assist defendant in presenting material to court so that it would be fully advised as to
factors supportive of alternative disposition desired by defendant. In re Brown (App. 2 Dist. 1969) 79 Cal.Rptr.
897, 275 Cal.App.2d 537. Mental Health  463

Where order recommitting defendant for placement in state hospital for care and treatment for indeterminate
period as a mentally disordered sex offender was void, defendant's failure to ask for jury trial within ten days
thereof did not constitute a waiver of right thereto. People v. Washington (App. 4 Dist. 1969) 74 Cal.Rptr. 823,
269 Cal.App.2d 246. Jury  25(6)

Hearing at which defendant convicted of child molestation and attempted incest was adjudged probable
mentally disordered sex offender, conducted without certification of defendant for hearing and examination and
without defendant's having been advised of right to make reply and produce witnesses, did not comply with
procedural due process and was invalid. People v. Austin (App. 2 Dist. 1968) 67 Cal.Rptr. 391, 260 Cal.App.2d
658. Constitutional Law  4343

At hearing following report that person charged is a dangerous mentally disordered sex offender not amenable
to treatment, there must be presentation of evidence in manner and of kind ordinarily required as basis for



judicially determined findings of fact, and accordingly, hearing under review, wherein only evidence in support
of court's order committing defendant for indeterminate period to department of mental hygiene was written
report of hospital superintendent, did not accord defendant statutory or constitutional due process, rendering the
commitment order void. People v. Armstrong (App. 4 Dist. 1968) 67 Cal.Rptr. 73, 260 Cal.App.2d 190.
Constitutional Law  4344; Mental Health  462

Although defendant in criminal proceedings, which was suspended after verdict of guilty and which resulted in
commitment to state hospital for observation in accordance with this section, was represented by counsel, in
absence of an express waiver by anyone of the constitutionally required procedural safeguard respecting
commitment proceedings such as formal notice of hearing and advice as to rights, much less any waiver by
defendant himself, there was not a knowing and intelligent waiver of constitutional rights. People v. McDonald
(App. 2 Dist. 1968) 65 Cal.Rptr. 530, 257 Cal.App.2d 846. Constitutional Law  947

Order committing defendant convicted of misdemeanor to state hospital for observation as mentally disordered
sex offender, entered without required certification and without defendant's having been advised of right to
make reply and to produce witnesses and without compliance with hearing requirement, was void. People v.
Berry (App. 2 Dist. 1968) 65 Cal.Rptr. 125, 257 Cal.App.2d 731. Mental Health  464

Sexual psychopathy statute [repealed; see, now, § 6300 et seq.(repealed)] preserved all rights of alleged sexual
psychopath, including preliminary determination of psychopathy, commitment to state hospital for observation,
hearing on demand, and right to jury trial, if committed for an indefinite period; however, due process does not
require further hearing, after commitment for rehabilitation purposes, on mere whim, and without any sort of
showing of good cause, in face of adverse report from department of mental hygiene. People v. Barzee (App. 1
Dist. 1963) 28 Cal.Rptr. 692, 213 Cal.App.2d 139. Constitutional Law  4344; Mental Health  462

The sexual psychopath act [repealed; see, now, § 6300 et seq.(repealed)] was civil in nature, and fact that one
was, after conviction for misdemeanor, committed under the act, for an indeterminate period, did not constitute
"double jeopardy". People v. Levy (App. 1957) 151 Cal.App.2d 460, 311 P.2d 897. Double Jeopardy  23;
Mental Health  456; Mental Health  465(2)

4. Jurisdiction

California Supreme Court construction of § 6300 et seq.(repealed) relating to proceedings for commitment of
mentally disordered sex offenders to effect that superior court lacked jurisdiction to proceed under § 6302
(repealed) if the prerequisite criminal conviction was subsequently held invalid was binding on federal court in
habeas corpus proceeding by California prisoner who had been committed pursuant to such statutory
proceeding after having been convicted of criminal offense in prosecution in which federal constitutional right
had been violated. Wilson v. Blabon, C.A.9 (Cal.)1968, 402 F.2d 963. Federal Courts  404

Superior court on initial hearing did not have jurisdiction to enter a judgment that defendant was a sexual
psychopath but only had jurisdiction to determine whether there was sufficient cause to believe that defendant
was such a person as a condition to his temporary placement in a hospital for observation and diagnosis. People
v. Good (App. 4 Dist. 1963) 35 Cal.Rptr. 825, 223 Cal.App.2d 298. Mental Health  455

The pendency of an appeal from a judgment of conviction for a crime involving sexual deviation will not divest
court of jurisdiction of sexual psychopath proceedings. People v. Howerton (1953) 40 Cal.2d 217, 253 P.2d 8.
Criminal Law  1083

5. Duty and power of court

If invalidity of California prisoner's prior conviction, which was the prerequisite for proceeding against him
under the mentally disordered sex offender statute, did not result from a constitutional defect it would be for the
California courts and not the federal courts to grant appropriate relief to prisoner committed as a mentally
disordered sex offender. Wilson v. Blabon, C.A.9 (Cal.)1968, 402 F.2d 963. Habeas Corpus  509(2)

Where charge that a defendant is a mentally disordered sex offender is tried by a jury, sole issue for jury's



determination is whether defendant is such an offender, and it is not for jury to determine whether defendant
could benefit by treatment in a state hospital; such question is to be resolved by the judge with assistance of
psychiatrists, psychiatric reports and recommendations from the state hospital. People v. Allen (App. 5 Dist.
1973) 106 Cal.Rptr. 43, 29 Cal.App.3d 932. Mental Health  462

When untreatable mentally disordered sex offender dangerous to others is returned, following observation
period in state hospital, to court in which criminal charge was tried, such court has three major alternatives open
to it, including sentencing, granting probation, or recertifying to superior court for further mentally disordered
sex offender proceedings. In re Brown (App. 2 Dist. 1969) 79 Cal.Rptr. 897, 275 Cal.App.2d 537. Mental
Health  465(1)

After judge of civil division to whom criminal department certified matter heard part of evidence but made no
determination of whether defendant was mentally disordered sex offender not amenable to treatment, this
section did not permit another judge in criminal department to make order for defendant's commitment as
mentally disordered sex offender. People v. Washington (App. 4 Dist. 1969) 74 Cal.Rptr. 823, 269 Cal.App.2d
246. Judges  24

Where, subsequent to report of hospital superintendent that defendant was a dangerous mentally disordered sex
offender not amenable to treatment, matter was remanded to department of superior court for further hearing, it
was not improper for court to contemporaneously consider dual questions of whether to sentence defendant to
prison or place him with department of mental hygiene for an indeterminate period. People v. Armstrong (App.
4 Dist. 1968) 67 Cal.Rptr. 73, 260 Cal.App.2d 190. Mental Health  465(1)

Where defendant after having been committed to state hospital for observation as probable mentally disordered
sex offender is returned to court pursuant to report of superintendent that defendant is mentally disordered sex
offender but will not profit by further treatment, trial court is not authorized to order defendant recommitted to
state hospital for any purpose. People v. Berry (App. 2 Dist. 1968) 65 Cal.Rptr. 125, 257 Cal.App.2d 731.
Mental Health  466

Where defendant, who had previously been convicted of molesting child under 18, with prior conviction,
pleaded guilty to lascivious acts on body of child under 14, and he was placed at state hospital for observation,
and superintendent certified that he was mentally disordered sex offender, but not amenable to treatment in
hospital setting, trial judge was under no duty to commit defendant to director of mental hygiene, and failure to
do so was not abuse of discretion. People v. Schaletzke (App. 2 Dist. 1966) 49 Cal.Rptr. 275, 239 Cal.App.2d
881. Mental Health  454

6. Proceedings — In general

Prejudicial error occurred when defendant was committed to mental institution for treatment as mentally
disordered sex offender without prior evaluation by county mental health director; where, on date decision on
appeal was rendered, almost two years had elapsed since date of commitment, and defendant's present status
was unknown, commitment would not be set aside but case would be remanded to determine defendant's
present status and proper remedial actions. People v. Yarber (App. 1 Dist. 1979) 153 Cal.Rptr. 875, 90
Cal.App.3d 895. Mental Health  462; Mental Health  467

Where defendant was properly convicted of two offenses involving sexual misconduct, the fact that a third
offense had to be reduced did not appear to affect the validity of his commitment as a mentally disordered sex
offender which was based on his conduct and on the results of psychiatric examinations, irrespective of the
penal consequences of those acts; accordingly, modification of that one conviction was not ground to upset the
commitment of defendant. People v. Greene (App. 1 Dist. 1973) 110 Cal.Rptr. 160, 34 Cal.App.3d 622. Mental
Health  454

Courts should not use inappropriate or outdated printed forms in important stages of civil commitment
proceeding. In re Lopez (1970) 89 Cal.Rptr. 614, 3 Cal.3d 147, 474 P.2d 430. Mental Health  37.1

Motion in municipal court to set aside accused's plea of guilty to battery was not exclusive remedy on claim that



accused entered his plea in municipal court without counsel and on representation made to him by deputy
sheriff to effect that if he pleaded guilty to charge of battery he would receive no more than short jail sentence
without any explanation of possibility of proceedings under Mentally Disordered Sex Offender Act [§ 6300 et
seq.(repealed)].  In re Leyva (App. 2 Dist. 1970) 87 Cal.Rptr. 265, 8 Cal.App.3d 404. Criminal Law 
274(5)

Though extent of criminal proceedings in municipal court following defendant's return from 90-day mentally
disordered sex offender observation in state hospital is in sound discretion of such court, hearing should at least
be such as to give defendant involved fair opportunity to present and argue his position through counsel or in
person if he is acting in propria persona. In re Brown (App. 2 Dist. 1969) 79 Cal.Rptr. 897, 275 Cal.App.2d
537. Mental Health  462; Mental Health  463

Where court made order placing petitioner, who had pleaded guilty to charge of lewd or lascivious acts on body
of child under 14, in state hospital for 90 days of observation, and thereafter court adjudged petitioner to be a
mentally disordered sex offender and committed him to department of mental hygiene for indeterminate period
and sent him to institution of department of corrections without any certification having been made as required
by § 6304 (repealed), absence of certification could not be regarded as mere irregularity of form, though
petitioner already knew what case was about, and commitment of petitioner was required to be set aside. In re
Kramer (App. 2 Dist. 1967) 64 Cal.Rptr. 686, 257 Cal.App.2d 287. Mental Health  464

Former § 5512 added by Stats.1965, c. 391, p. 1648, § 5 (repealed; see, now, this section) and former § 5518
[repealed; see, now, § 6326 (repealed)], providing that proceedings under sexual psychopathy law would not be
commenced until adjudication had been made on criminal charge was response to problem of obtaining criminal
conviction after sexual psychopath had been hospitalized for such period of time as to result in loss of evidence.
People v. Bennett (App. 2 Dist. 1966) 53 Cal.Rptr. 579, 245 Cal.App.2d 10. Mental Health  433(2)

Former § 5512, added by Stats.1965, c. 391, p. 1648, § 5 (repealed; see, now, this section) providing that when
superintendent of hospital in which sexual psychopath has been committed believes patient has recovered or has
been treated to extent he is no longer dangerous or has not recovered and is still menace to others he will so
certify to committing court requires that superintendent include report, diagnosis and recommendation along
with opinion and while opinion is binding on committing court, report, diagnosis and recommendation may not
be. People v. Bennett (App. 2 Dist. 1966) 53 Cal.Rptr. 579, 245 Cal.App.2d 10. Mental Health  466

Former § 5512, added by Stats.1965, c. 391, p. 1648, § 5 (repealed; see, now, this section), providing that
superintendent of hospital in which sexual psychopath has been committed may be required to forward opinion
to committing court as to whether patient has obtained maximum benefit from treatment and is no longer
dangerous or whether patient has not recovered and is still dangerous does not require that patient be returned to
court and either sentenced on criminal charge or recommitted to different facility when patient has not fully
recovered but is benefiting from treatment. People v. Bennett (App. 2 Dist. 1966) 53 Cal.Rptr. 579, 245
Cal.App.2d 10. Mental Health  466

Proceedings under which defendant was committed as a sexual psychopath were not defective on the theory he
was not observed for a 90-day period since former § 5512 (repealed; see, now, this section) imposed a
limitation upon the time within which the report should be made, rather than directing a minimum period of
observance. People v. Warren (App. 4 Dist. 1963) 33 Cal.Rptr. 552, 219 Cal.App.2d 723. Mental Health 
461

Proceedings pertaining to the commitment of sexual psychopaths need not be heard before the same judge that
heard the criminal charge involving sexual deviation. People v. Howerton (1953) 40 Cal.2d 217, 253 P.2d 8.
Mental Health  456

7.  —  —  Waiver of rights, proceedings

At hearing for commitment of defendant as mentally disordered sex offender, defendant waived right to
cross-examine medical witnesses by stipulating that their reports might be read and considered and by not



stating that he wished to cross-examine them after his right to do so had been recognized. People v. Washington
(App. 4 Dist. 1969) 74 Cal.Rptr. 823, 269 Cal.App.2d 246. Criminal Law  489

Where order recommitting defendant for placement in state hospital for care and treatment for indeterminate
period as a mentally disordered sex offender was void, by failure to ask for retrial within 10 days defendant did
not waive right thereto. People v. Washington (App. 4 Dist. 1969) 74 Cal.Rptr. 823, 269 Cal.App.2d 246.
Mental Health  462

Where defendant personally consented to placement for observation, he waived any objection to the order
declaring him a probable mentally disordered sex offender and committing him for observation. People v.
Armstrong (App. 4 Dist. 1968) 67 Cal.Rptr. 73, 260 Cal.App.2d 190. Mental Health  465(1)

8.  —  —  Nature of proceedings

Sexual psychopathy proceedings are special proceedings of a civil nature which are collateral to the criminal
case. People v. Bachman (1955) 279 P.2d 77, 130 Cal.App.2d 445; People v. Willey (1955) 275 P.2d 522, 128
Cal.App.2d 148; Gross v. Superior Court of Los Angeles County (1954) 270 P.2d 1025, 42 Cal.2d 816; People
v. Howerton (1953) 253 P.2d 8, 40 Cal.2d 217.

Proceeding under this Code as to sexual psychopaths, even though it was engrafted into criminal case, was not
itself criminal in nature, but was civil proceeding. People v. Redford (App. 4 Dist. 1961) 14 Cal.Rptr. 866, 194
Cal.App.2d 200. Mental Health  456

The sexual psychopathy law [repealed; see, now, § 6300 et seq.(repealed)] provided for separate proceedings of
a civil nature for the purpose of protecting society against the activities of sexual psychopaths, and at the same
time afforded a means whereby a person found guilty of a criminal offense could be aided by medical treatment,
and when such proceedings had run their course, criminal proceedings were to be resumed. People v. De La Roi
(App. 2 Dist. 1960) 8 Cal.Rptr. 260, 185 Cal.App.2d 469. Mental Health  456

9. Evaluation report

Trial court, which denied defendant outpatient treatment and committed him to the state hospital after he
entered a plea of guilty to child molestation charge and mentally disordered sex offender proceedings were
instituted, committed prejudicial error in failing to request an evaluation by the county mental health director,
even though the director was appointed to make a report in his private capacity. People v. Stanley (App. 5 Dist.
1980) 163 Cal.Rptr. 270, 103 Cal.App.3d 599. Mental Health  461; Mental Health  467

10. Evidence

Finding that defendant was a mentally disordered sex offender was supported by sufficient evidence, including
three psychiatrists opinions that defendant had a "large problem in the psychosexual area" becoming "quite
aggressive in seeking gratification by touching the buttocks of females as a compulsion to do so." People v.
Coronado (App. 4 Dist. 1980) 163 Cal.Rptr. 746, 104 Cal.App.3d 491. Mental Health  460(2)

In prosecution for lewd and lascivious acts with defendant's stepdaughter and for unlawful sexual intercourse
with her, testimony of defendant's daughter about molestation by defendant at times and in places when
stepdaughter was not present was admissible as tending to show continuing plan or design on part of defendant
to use minor female members of his own household to satisfy his sexual gratifications and wants and also
admissible as tending to buttress credibility of stepdaughter and another minor witness who had been charged
by defendant with fabricating the evidence against him. People v. Fritts (App. 2 Dist. 1977) 140 Cal.Rptr. 94,
72 Cal.App.3d 319. Criminal Law  372(7)

Evidence was sufficient to support order finding defendant to be a mentally disordered sex offender and
committing him to the department of mental hygiene for indefinite period. People v. Ruiz (App. 2 Dist. 1969)
82 Cal.Rptr. 408, 1 Cal.App.3d 992. Mental Health  460(1)

Neither § 5518 nor § 5519 added by Stats.1965, c. 391, pp. 1648, 1652, § 5 [repealed; see, now, §§ 6326, 6327



(repealed)], providing for hearing as to condition of patient committed to state hospital as sexual psychopath
indicated whether report of superintendent of hospital could be received as evidence or that such report could be
received in lieu of testimony of court-appointed psychiatrist. People v. Bennett (App. 2 Dist. 1966) 53 Cal.Rptr.
579, 245 Cal.App.2d 10. Mental Health  466

Evidence was sufficient to support finding that offender convicted of sex offense carrying six-month jail
sentence was a mentally disordered sex offender and was not amenable to treatment but still a danger to health
and welfare of society. People v. Rancier (App. 3 Dist. 1966) 49 Cal.Rptr. 876, 240 Cal.App.2d 579. Mental
Health  460(1)

11. Standard of proof

Standard of proof at initial nonjury proceeding to determine whether a defendant is a mentally disordered sex
offender is beyond a reasonable doubt, as is subsequent jury trial on that issue that is held if defendant is
initially found to be an MDSO. People v. McCarthy (App. 4 Dist. 1980) 167 Cal.Rptr. 772, 110 Cal.App.3d
296. Mental Health  460(1)

Due process and equal protection of laws were denied defendant when jury was permitted to find him to be
mentally disordered sex offender by mere preponderance of evidence and by a less than unanimous verdict.
People v. Bonneville (1975) 121 Cal.Rptr. 540, 14 Cal.3d 384, 535 P.2d 404. Constitutional Law  4343;
Mental Health  460(1)

Proper standard of proof in mentally disordered sex offender proceedings is proof beyond reasonable doubt, not
proof by preponderance of evidence, and any lesser standard of proof falls short of providing level of due
process required by Const. Art. 1, § 7 and federal constitution. People v. Burnick (1975) 121 Cal.Rptr. 488, 14
Cal.3d 306, 535 P.2d 352. Constitutional Law  4342; Mental Health  460(1)

12. Insanity

Person adjudged sexual psychopath is not thereby adjudged to be insane. People v. Redford (App. 4 Dist. 1961)
14 Cal.Rptr. 866, 194 Cal.App.2d 200. Mental Health  464

The fact that defendant accused of crime against child was adjudged a sexual psychopath did not mean that he
was insane or incapable of understanding the nature of the proceedings or consequences of his change of plea
from not guilty to guilty and did not constitute such good cause as would require trial court to permit defendant
to withdraw the guilty plea and plead not guilty. People v. Broady (App. 1 Dist. 1953) 120 Cal.App.2d 901, 262
P.2d 669. Criminal Law  274(6)

Pen.C. § 1026a (renumbered § 1026.2) providing that after being confined for not less than one year a person
adjudicated insane on his successful plea of not guilty by reason of insanity and thereafter committed to a state
hospital for the criminally insane, may make an application for his release on ground that his sanity has been
restored, whereupon court must hold a hearing to determine that question, is not applicable to a person charged
with or convicted of a crime who has thereafter been ordered committed as a sexual psychopath. People v.
Mitchell (App. 1952) 109 Cal.App.2d 852, 241 P.2d 610. Mental Health  466

One who has been adjudicated a sexual psychopath and has been committed to state hospital for treatment has
not been found insane. Ex parte Keddy (App. 1951) 105 Cal.App.2d 215, 233 P.2d 159. Mental Health 
464

13. Instructions

At trial to determine if defendant was amenable to treatment, trial court did not commit reversible error in
refusing to give defendant's tendered instructions concerning nature of a mentally disordered sex offender
proceeding, location of state mental health hospital, and meaning of institutionalization and practice of
commitment being confinement on grounds of prison facility, since proposed instructions did not provide
standard by which determination of whether defendant was amenable to treatment in a mental health facility



could be made. People v. Stewart (App. 5 Dist. 1979) 153 Cal.Rptr. 242, 89 Cal.App.3d 992. Mental Health
 467

14. Order

That judge found that defendant was mentally disordered sex offender instead of finding that there was
sufficient cause to believe that he was mentally disordered sex offender was not shown to be prejudicial error.
People v. Maugh (App. 2 Dist. 1969) 82 Cal.Rptr. 147, 1 Cal.App.3d 856. Mental Health  467

Order of commitment made first after commitment for 90-day observation period gives rise to right to demand
jury trial whether commitment is for hospital care and treatment or for original placement by director of mental
hygiene as mentally disordered sex offender not amenable to treatment in hospital. People v. Washington (App.
4 Dist. 1969) 74 Cal.Rptr. 823, 269 Cal.App.2d 246. Jury  21.5

Order finding defendant to be a sexual psychopath and committing him to state hospital for 90 days for
observation and diagnosis was void for failure to conduct hearing in compliance with statutory requirements,
including the giving of testimony by psychiatrists. People v. Thomas (App. 4 Dist. 1968) 67 Cal.Rptr. 234, 260
Cal.App.2d 196. Mental Health  462

Jurisdictional to a valid order recommitting person to department of mental hygiene as a dangerous mentally
disordered sex offender not amenable to treatment is prior valid commitment order. People v. Armstrong (App.
4 Dist. 1968) 67 Cal.Rptr. 73, 260 Cal.App.2d 190. Mental Health  466

Where defendant who had been indefinitely committed to superintendent of state hospital as mentally
disordered sex offender was returned to trial court pursuant to superintendent's report that defendant was not
amenable to further treatment, trial court's order, to the extent that it resumed criminal proceedings and
pronounced sentence, was valid order even though order by which defendant had been committed to state
hospital was invalid and defendant's detention at state hospital was illegal. People v. Berry (App. 2 Dist. 1968)
65 Cal.Rptr. 125, 257 Cal.App.2d 731. Mental Health  466

Order committing defendant to state hospital as sexual psychopath for an indeterminate period stayed further
criminal proceedings which might be reinstated only by termination of defendant's commitment to state hospital
pursuant to procedures prescribed by this Code. People v. Bales (App. 4 Dist. 1960) 4 Cal.Rptr. 205, 180
Cal.App.2d 16. Mental Health  465(1)

A petition to annul filed in November 1951 was not proper remedy by which to attack constitutionality of order
under which prisoner was committed to state hospital as a sexual psychopath in December 1948. People v.
Albin (App. 1952) 111 Cal.App.2d 800, 245 P.2d 660. Mental Health  45

15. Judgment or conviction

Under former § 5512 (repealed; see, now, this section) pertaining to the commitment of sexual psychopaths, the
guilt of the alleged psychopath was determined when the judgment of conviction was pronounced in the
criminal proceeding involving sexual deviation, and nothing that might be done in the sexual psychopath
proceeding could modify or nullify that determination.

People v. Howerton (1953) 40 Cal.2d 217, 253 P.2d 8.

16. Sentence and punishment

Court did not abuse its discretion under the Mentally Disordered Sex Offender Act (§ 6300 et seq.; repealed) in
returning defendant to criminal court for sentencing rather than committing him to treatment in a state hospital,
despite its finding that defendant could benefit from such treatment, where defendant had two prior periods of
hospitalization in Colorado for same disease he was currently afflicted with, he had two prior prison terms in
Texas for similar conduct, the instant charges were numerous and aggravated, and the court found that
defendant was a distinct danger to the safety of others. People v. Eubank (App. 2 Dist. 1982) 186 Cal.Rptr. 405,



137 Cal.App.3d 339. Mental Health  465(1)

Trial court, in prosecution of defendant charged with lewd or lascivious acts upon the body of a child under 14,
and who was determined to be a "mentally disordered sex offender" under this section, abused its discretion
under this section when it failed to indicate the reasons for not committing defendant as such an offender, but,
rather, sentencing him to prison, particularly since the record indicated that court may have had an erroneous
view of the consequences of such commitment. People v. Lock (1981) 179 Cal.Rptr. 56, 30 Cal.3d 454, 637
P.2d 292. Mental Health  464

Court did not abuse discretion in returning defendant to criminal court for sentencing even though court
determined defendant was mentally disordered sex offender who could benefit from treatment. People v.
Preciado (App. 4 Dist. 1981) 172 Cal.Rptr. 107, 116 Cal.App.3d 409. Mental Health  465(1)

Pen.C. § 4019 authorizing good behavior and work performance credit for certain prisoners confined in city or
county jails, industrial farms or road camps did not authorize conduct credit for time in nonpenal institutions
such as state hospitals or California rehabilitation center and did not, therefore, authorize credit for period of
defendant's confinement in state hospital as a mentally disordered sex offender. People v. Sage (1980) 165
Cal.Rptr. 280, 26 Cal.3d 498, 611 P.2d 874. Prisons  15(3)

Because defendant was not sentenced to state prison but rather was committed to department of health as
mentally disordered sex offender, no modification of sentence which imposed a concurrent term for burglary as
well as terms on the sex offenses was required; if, in the future, defendant was found nonamenable to treatment
and was returned to the court for sentencing, the court could then stay the burglary sentence. People v. Rance
(App. 2 Dist. 1980) 164 Cal.Rptr. 822, 106 Cal.App.3d 245. Sentencing And Punishment  522

Record established that the trial judge, in violation of defendant's sentencing rights, made a prejudgment that, if
defendant were determined to be a mentally disordered sex offender, state mental hospital commitment was the
only disposition. People v. Stanley (App. 5 Dist. 1980) 163 Cal.Rptr. 270, 103 Cal.App.3d 599. Mental Health

 465(1)

Where, after defendant, as part of a plea bargain, pleaded guilty to one count of oral copulation in exchange for
dismissal of 14 other counts against him, and after defendant was committed to state hospital as mentally
disordered sex offender, legislature amended Pen.C. § 288a so that oral copulation was no longer punishable,
defendant could not be sentenced for such crime when it was later determined that he was no longer a danger to
the health and safety of others and criminal proceedings were reinstated. People v. Collins (1978) 145 Cal.Rptr.
686, 21 Cal.3d 208, 577 P.2d 1026. Criminal Law  15

Defendant who had pled guilty to assault with intent to commit rape, who had been committed to state hospital,
and who, some 30 months later, was returned to the court as a mentally disordered sex offender who had not
recovered, who would not benefit by further care and treatment, and who was danger to the health and safety of
others could be sent to prison to serve the remainder of his sentence without any jury determination of the
correctness of the report of the hospital staff. People v. Oglesby (App. 1 Dist. 1977) 135 Cal.Rptr. 640, 67
Cal.App.3d 34. Mental Health  466

Where defendant was ordered committed for 90-day observation and report of superintendent of state hospital
found defendant to be a mentally disordered sex offender but concluded that he was not capable of benefiting
from care and treatment at the hospital, it was not an abuse of discretion for court to impose criminal sentence
rather than commit defendant to mental hospital. People v. Resendez (App. 2 Dist. 1968) 66 Cal.Rptr. 818, 260
Cal.App.2d 1. Mental Health  465(1)

Where defendant was returned to trial court pursuant to report of superintendent of state hospital that defendant
was no longer amenable to treatment as mentally disordered sex offender, and maximum sentence which could
have been imposed on defendant for original misdemeanor conviction was one year in county jail, for which
period of time defendant was entitled to credit because of time served under illegal commitment, trial court
could only impose misdemeanor sentence and order that defendant be discharged from further custody as



having already served sentence imposed. People v. Berry (App. 2 Dist. 1968) 65 Cal.Rptr. 125, 257 Cal.App.2d
731. Mental Health  465(5)

Court was not required to give precedence to commitment for sexual psychopathy and, therefore, order that
execution of sentence on kidnapping count take precedence over sexual psychopathy commitment under
another count was discretionary. People v. Redford (App. 4 Dist. 1961) 14 Cal.Rptr. 866, 194 Cal.App.2d 200.
Mental Health  465(1)

Court did not abuse its discretion in imposing a prison sentence on defendant convicted of violating Pen.C. §
288, where superintendent of state hospital to which defendant was committed for treatment expressed opinion
that defendant was a sexual psychopath, would not benefit by care or treatment in a state hospital, and was a
menace to the health and safety of others. People v. Adams (App. 2 Dist. 1961) 14 Cal.Rptr. 604, 194
Cal.App.2d 1. Mental Health  465(1)

Where jury found defendant guilty of lewd and lascivious acts and the court, after a hearing, found that
defendant was probable sexual psychopath and ordered defendant committed to state hospital for observation
and medical director and hospital superintendent found that defendant was sexual psychopath and would not
benefit by care and treatment and was a menace to health and safety of others and defendant was returned to
trial court, the court could sentence defendant to state prison without a hearing as to propriety of certifying him
to state hospital for treatment. People v. Elliott (App. 1958) 158 Cal.App.2d 623, 322 P.2d 1029. Mental Health

 434

17. Habeas corpus

Where accused alleged that he entered his plea of guilty to battery in municipal court without counsel and on
representation made to him by deputy sheriff to effect that if he pleaded guilty to charge of battery he would
receive no more than short jail sentence and without any explanation or possibility of proceedings under
Mentally Disordered Sex Offender Act [§ 6300 et seq.(repealed)] and, if accused were required to make motion
in municipal court to set aside his plea of guilty, he would be required to pursue a series of judicial proceedings,
court of appeal in interests of justice would grant writ of habeas corpus. In re Leyva (App. 2 Dist. 1970) 87
Cal.Rptr. 265, 8 Cal.App.3d 404. Habeas Corpus  717(2)

Habeas corpus was proper procedural vehicle to test constitutional validity of defendant's commitment by
superior court to department of mental hygiene with placement in institution for indefinite period as mentally
disordered sex offender after 90-day observation period. In re Brown (App. 2 Dist. 1969) 79 Cal.Rptr. 897, 275
Cal.App.2d 537. Habeas Corpus  538

Habeas corpus is appropriate to challenge the validity of a person's commitment or continued confinement and
as a mentally disordered sex offender, and appeal will lie from an order denying a new trial despite fact that
neither judgment nor sentence have been entered because of pendency of commitment proceedings. In re Bevill
(1968) 69 Cal.Rptr. 599, 68 Cal.2d 854, 442 P.2d 679. Criminal Law  1023(9); Criminal Law 
1023(10); Habeas Corpus  538

Where court made order placing petitioner, who had pleaded guilty to charge of lewd or lascivious acts on body
of child under 14, in state hospital for 90 days of observation, and thereafter court adjudged petitioner to be a
mentally disordered sex offender and committed him to department of mental hygiene for indeterminate period
and sent him to institution of department of corrections without any certification having been made as required
by § 6304 (repealed), and commitment of petitioner constituted a denial of procedural due process so that
commitment was required to be set aside, habeas corpus was appropriate remedy. In re Kramer (App. 2 Dist.
1967) 64 Cal.Rptr. 686, 257 Cal.App.2d 287. Habeas Corpus  538

18. Review — In general

Order denying motion to correct record was not appealable where no judgment of conviction was entered on
guilty plea, but judgment was in effect suspended and the defendant found to be sexual psychopath and
confined in prison under order finding him to be such. People v. Niendorf (App. 1 Dist. 1961) 17 Cal.Rptr. 467,



197 Cal.App.2d 594. Criminal Law  1023(10)

Order committing defendant to state hospital as sexual psychopath for an indeterminate term was an appealable
order and where no appeal had been taken it was final. People v. Bales (App. 4 Dist. 1960) 4 Cal.Rptr. 205, 180
Cal.App.2d 16. Mental Health  467

An original order of commitment as a sexual psychopath is appealable as a final judgment in a special
proceeding. People v. Stice (App. 1958) 165 Cal.App.2d 287, 331 P.2d 468. Mental Health  467

Where defendant appealed from order denying his request for jury trial on issue of sexual psychopathy, but did
not argue point in his brief, he was deemed to have waived it. People v. Hite (App. 1955) 134 Cal.App.2d 536,
286 P.2d 425. Mental Health  467

Original order of commitment as sexual psychopath is appealable as final judgment in special statutory
proceeding and subsequent orders redetermining condition are appealable as special orders after final
judgment.(People v. Gross (1955) 44 Cal.2d 859, 285 P.2d 630. Mental Health  467

Where superintendent of state hospital to which defendant had been committed as sexual psychopath following
conviction of a felonious sexual offense reported that defendant was not a sexual psychopath, that he was not a
menace to health and safety of others, and that he would not benefit by care and treatment in state hospital, and
he recommended return of defendant to court for further proceedings in criminal case against him, order of
court that judgment and sentence in criminal case be executed was nonappealable. People v. Bachman (App. 3
Dist. 1955) 130 Cal.App.2d 445, 279 P.2d 77. Criminal Law  1023(12)

In the case of Gross v. Superior Court of Los Angeles County (1954) 42 Cal.2d 816, 270 P.2d 1025, the court
said: "While there is no provision in the Welfare & Institutions Code for an appeal in sexual psychopath
proceedings as there are for some of the other proceedings there authorized, we do not believe that is an
indication that the general provisions on appeal, Code Civ.Proc.§ 963 [repealed; see, now, C.C.P. § 904.1], do
not apply.  It would thus appear that the original order of commitment as a sexual psychopath is appealable as a
final judgment in a special proceeding and that subsequent orders made under section 5519 [repealed; see, now,
§ 6327 (repealed) ] would be appealable as special orders after final judgment.".

Where petitioner had pleaded guilty to misdemeanor of contributing to delinquency of a minor, and trial court
had committed petitioner to state hospital as being a sexual psychopath after consideration of written reports of
psychiatrists appointed by court to examine petitioner, and petitioner did not appeal from judgment of
conviction, petitioner was not entitled to bail as matter of right in view of Pen.C. § 1272 providing that an
accused is entitled to bail as matter of right after conviction of misdemeanor only when appeal has been taken
from such judgment of conviction. Ex parte Spanier (App. 1 Dist. 1953) 118 Cal.App.2d 776, 258 P.2d 1072.
Bail  42

In prosecution for the commission of a lewd and lascivious act on a child under the age of fourteen in which
superior court rendered judgment of conviction and found defendant to be a sexual psychopath and suspended
execution of sentence pending outcome of sexual psychopath proceedings, and committed defendant to state
hospital for observation, and defendant had not appealed from judgment of conviction, order placing sentence
in full force and effect after report by state hospital superintendent that defendant was a sexual psychopath and
would not benefit from treatment was not an appealable order. People v. Howerton (1953) 40 Cal.2d 217, 253
P.2d 8. Criminal Law  1023(12)

Appeal from order denying motion for subpoena and writ of attachment to require superintendent of mental
hospital to which movant had been committed as a sexual psychopath to certify to committing court his opinion
as to whether movant was still a sexual psychopath should be dismissed, where similar motion subsequently
filed had meantime been granted and the requested proceedings set in motion, resulting in commitment by
movant as a sexual psychopath to department of mental hygiene for placement. Ex parte Gross (App. 2 Dist.
1953) 115 Cal.App.2d 502, 252 P.2d 416, vacated 42 Cal.2d 816, 270 P.2d 1025.



19.  —  —  Scope, review

Weight to be given psychiatric opinions on a proceeding for commitment of defendant as a sexual psychopath
was a matter within discretion of the trier of fact, and was not a subject for review on appeal. People v. Warren
(App. 4 Dist. 1963) 33 Cal.Rptr. 552, 219 Cal.App.2d 723. Mental Health  467

20.  —  —  Timeliness of appeal, review

Where defendant, who had been committed to state hospital as sexual psychopath following conviction for a
felonious sexual offense, was returned to court by superintendent of state hospital for further proceedings in
criminal case against him, appeal taken more than ten days but within sixty days after entry of order that
judgment and sentence in criminal case be executed was timely. People v. Bachman (App. 3 Dist. 1955) 130
Cal.App.2d 445, 279 P.2d 77. Criminal Law  1069(1)

§ 6316.1. Maximum term of commitment; notice; hearing; statement 

     •     Notes of Decisions

Section 6316.1 was repealed by Stats.1981, c. 928, p. 3485, § 2.  For continued
application to certain sex offenders, see Historical and Statutory Notes under Welfare

and Institutions Code § 6300.

(a) In the case of any person found to be a mentally disordered sex offender who committed a felony on or after
July 1, 1977, the court shall state in the commitment order the maximum term of commitment, and the person
may not be kept in actual custody longer than the maximum term of commitment, except as provided in Section
6316.2.  For the purposes of this section, "maximum term of commitment" shall mean the longest term of
imprisonment which could have been imposed for the offense or offenses of which the defendant was
convicted, including the upper term of the base offense and any additional terms for enhancements and
consecutive sentences which could have been imposed less any applicable credits as defined by Section 2900.5
of the Penal Code and disregarding any credits which could have been earned under Sections 2930 to 2932,
inclusive, of the Penal Code.

(b) In the case of a person found to be a mentally disordered sex offender who committed a felony prior to July
1, 1977, who could have been sentenced under Section 1168 or 1170 of the Penal Code if the offense were
committed after July 1, 1977, the Board of Prison Terms shall determine the maximum term of commitment
which could have been imposed under subdivision (a), and the person may not be kept in actual custody longer
than the maximum term of commitment, except as provided in Section 6316.2.

In fixing a term under this section, the board shall utilize the upper term of imprisonment which could have
been imposed for the offense or offenses of which the defendant was convicted, increased by any additional
terms which could have been imposed based on matters which were found to be true in the committing court.
However, if at least two of the members of the board after reviewing the person's file determine that a longer
term should be imposed for the reasons specified in Section 1170.2 of the Penal Code, a longer term may be
imposed following the procedures and guidelines set forth in Section 1170.2 of the Penal Code, except that any
hearings deemed necessary by the board shall be held before April 1, 1978.  Within 90 days of July 1, 1977, or
of the date the person is received by the State Department of Mental Health, whichever is later, the Board of
Prison Terms shall provide each person committed pursuant to Section 6316 with the determination of his
maximum term of commitment or shall notify such person that he will be scheduled for a hearing to determine
his term.

Within 20 days following the determination of the maximum term of commitment the board shall provide the
person committed, the prosecuting attorney, the committing court, and the State Department of Mental Health
with a written statement setting forth the maximum term of commitment, the calculations, the statements, the



recommendations, and any other materials considered in determining the maximum term.

(c) In the case of a person found to be a mentally disordered sex offender who committed a misdemeanor,
whether before or after July 1, 1977, the maximum term of commitment shall be the longest term of county jail
confinement which could have been imposed for the offense or offenses of which the defendant was convicted,
and the person may not be kept in actual custody longer than this maximum term.  The provisions of this
subdivision shall be applied retroactively.

(d) Nothing in this section limits the power of the State Department of Mental Health or of the committing court
to release the person, conditionally or otherwise, for any period of time allowed by any other provision of law.

CREDIT(S)
(Added by Stats.1977, c. 164, p. 633, § 2, eff. June 29, 1977, operative July 1, 1977.  Amended by Stats.1979,
c. 373, p. 1399, § 369; Stats.1979, c. 255, p. 570, § 63.)

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §§1538, 3086
 Cal Digest of Official Reports 3d Series, Criminal Law §§196, 198, 210, 529, Incompetent Persons
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Notes Of Decisions

In general 2
Determination of term 4
Maximum term 5
Procedure for release 3
Validity 1

1. Validity

Inasmuch as mentally disordered sex offender confinement is for treatment in lieu of criminal punishment, this
section requiring that maximum term of commitment be set by reference to upper imprisonment term applicable
to underlying offense was not violative of constitutional prohibition against cruel and unusual punishment.
People v. Colvin (App. 5 Dist. 1981) 171 Cal.Rptr. 32, 114 Cal.App.3d 614. Sentencing And Punishment 
1596

This section requiring that maximum term of commitment for a mentally disordered sex offender be set by
reference to upper imprisonment term applicable to underlying offense did not violate separation of power
doctrine of state constitution. People v. Colvin (App. 5 Dist. 1981) 171 Cal.Rptr. 32, 114 Cal.App.3d 614.
Constitutional Law  2371; Mental Health  433(2)

This section which automatically commits for period of treatment equal to upper term for underlying criminal
offense those individuals found to be mentally disordered sex offenders who are amenable to such treatment
and precludes any credit for good behavior in manner described by Pen.C. § 2930 et seq. was justified by
compelling interest of state in identifying and providing medical attention to those individuals amenable to
treatment who committed sexually motivated criminal acts and, thus, did not constitute a denial of equal
protection of the laws. People v. Saffell (1979) 157 Cal.Rptr. 897, 25 Cal.3d 223, 599 P.2d 92. Constitutional
Law  3175; Mental Health  433(2)

2. In general

Under this section, legislature has instructed court, when fixing term to which mentally disordered sex offender
may be committed to state hospital, to use maximum term to which defendant could have been sent to prison,
and court is not to exercise its discretion as to lower, middle and upper term as it would if sentencing defendant



to prison but to always use upper term, plus applicable enhancements and consecutive sentences. People v.
Wasley (App. 3 Dist. 1982) 184 Cal.Rptr. 25, 133 Cal.App.3d 344. Mental Health  465(2)

Under this section providing, in case of person found to be mentally disordered sex offender, for maximum term
of commitment to be stated in commitment order, trial court's designation of maximum possible term of
commitment is ministerial in nature, although informative to defendant; trial court does not exercise any
discretion in performing this task. People v. Server (App. 4 Dist. 1981) 178 Cal.Rptr. 206, 125 Cal.App.3d 721.
Mental Health  465(2)

Community release board's setting release date for defendant, who was convicted of two counts of rape but only
sentenced on one count, did not preclude trial court from pronouncing judgment on second count of rape.
Hoffman v. Superior Court (App. 4 Dist. 1981) 177 Cal.Rptr. 868, 122 Cal.App.3d 715. Criminal Law 
977(1)

Extension of commitment as a mentally disordered sex offender, made on determination that sex offense of
which defendant was convicted was a felony and that defendant suffered from a mental disorder and was
predisposed to commission of a sexual offense to such a degree that he presented a serious threat of substantial
harm to health and safety of others, was not invalid in absence of a finding that defendant was amenable to
treatment. People v. Poggi (App. 2 Dist. 1980) 165 Cal.Rptr. 758, 107 Cal.App.3d 581. Mental Health  466

Defendant, who was committed to a state institution following acquittal of a criminal offense on ground of
insanity, was entitled to discharge on ground that he was confined for a term longer than term of punishment
which would have been enforced if he had been sane. People v. Wadsworth (App. 2 Dist. 1979) 155 Cal.Rptr.
330, 92 Cal.App.3d 978. Mental Health  440

3. Procedure for release

The procedure to be followed for the release of a person committed to a state hospital as a mentally disordered
sex offender or as having been found not guilty by reason of insanity at the end of the "maximum term of
commitment" as determined by this section or Pen.C. § 1026.5, is a discharge directly from the state hospital
complying with the requirements of § 7355. 64 Op.Atty.Gen. 23, 1-14-81.

4. Determination of term

Out-patient status of mentally disordered sex offender (MDSO) does not affect running of time on any
extension of MDSO commitment, if patient has been in actual custody for longest term of imprisonment which
could have been imposed for his crimes. People v. Gunderson (App. 2 Dist. 1991) 279 Cal.Rptr. 494, 228
Cal.App.3d 1292, review denied. Mental Health  466

Incorrect determination of seven years as "maximum term of commitment" for aggregated sentences of
mentally disordered sex offender on conviction for rape, forcible oral copulation and attempted sodomy in
essence, but not in fact, constituted unauthorized "sentence" subject to judicial correction whenever error came
to attention of trial or reviewing court, regardless of potentiality of imposition of greater term. People v. Server
(App. 4 Dist. 1981) 178 Cal.Rptr. 206, 125 Cal.App.3d 721. Mental Health  467

Maximum term of commitment to hospital, in case of accused who was found to have been insane at time of
offense, was to be calculated in accordance with this section under which accused was entitled to credit for
actual time spent in confinement, including time spent at state hospital during suspension of criminal
proceedings due to incapacity to stand trial. People v. Smith (App. 5 Dist. 1981) 175 Cal.Rptr. 54, 120
Cal.App.3d 817. Mental Health  439.1

In absence of further legislation applicable to commitment of all persons who have been acquitted of criminal
charge because of insanity, to extent practicable, calculation of maximum term of punishment should be made
in accordance with principles expressed in provision of this section providing that mentally disordered sex
offender may not be kept in actual custody longer than period of imprisonment which would have been imposed
for offense of which he was convicted. In re Moye (1978) 149 Cal.Rptr. 491, 22 Cal.3d 457, 584 P.2d 1097.



Mental Health  440

The maximum term of commitment within the meaning of this section, and Pen.C. § 1026.5, which provides
maximum term of commitment for a person found to be not guilty of a crime by reason of insanity, with respect
to misdemeanors is computed by adding the maximum jail term for each such misdemeanor to any maximum
term of commitment for felonies as computed under those sections provided that the resulting maximum term of
commitment may not exceed that which would result that the same misdemeanor offenses had been punished as
felonies.  For the purpose of determining such limit on maximum term of commitment, those misdemeanor
offenses which do not have alternative felony terms prescribed by law should be treated as if they had been a
felony with punishments as prescribed by Pen.C. § 18, which relates to punishment for felonies not otherwise
prescribed. 63 Op.Atty.Gen. 199, 3-14-80.

5. Maximum term

"Maximum term of commitment" for person committed as mentally disordered sex offender (MDSO) does not
run while that person is on outpatient status. People v. Superior Court (Henry) (App. 2 Dist. 1993) 15
Cal.Rptr.2d 896, 12 Cal.App.4th 1308, modified. Mental Health  465(2)

§ 6316.2. Commitment beyond maximum term; procedure 

     •     Research References     •     Notes of Decisions

Section 6316.2 was repealed by Stats.1981, c. 928, p. 3485, § 2.  For continued
application to certain sex offenders, see Historical and Statutory Notes under Welfare

and Institutions Code § 6300.

(a) A person may be committed beyond the term prescribed by Section 6316.1 only under the procedure set
forth in this section and only if such person meets all of the following:

(1) The "sex offense" as defined in subdivision (a) of Section 6302 of which the person has been convicted is a
felony, whether committed before or after July 1, 1977, or is a misdemeanor which was committed before July
1, 1977.

(2) Suffers from a mental disease, defect, or disorder, and as a result of such mental disease, defect, or disorder,
is predisposed to the commission of sexual offenses to such a degree that he presents a substantial danger of
bodily harm to others.

(b) If during a commitment under this part, the Director of Mental Health has good cause to believe that a
patient is a person described in subdivision (a), the director may submit such supporting evaluations and case
file to the prosecuting attorney who may file a petition for extended commitment in the superior court which
issued the original commitment.  Such petition shall be filed no later than 90 days before the expiration of the
original commitment.  Such petition shall state the reasons for the extended commitment, with accompanying
affidavits specifying the factual basis for believing that the person meets each of the requirements set forth in
subdivision (a).

(c) At the time of filing a petition, the court shall advise the patient named in the petition of his right to be
represented by an attorney and of his right to a jury trial.  The rules of discovery in criminal cases shall apply.

(d) The court shall conduct a hearing on the petition for extended commitment.  The trial shall be by jury unless
waived by both the patient and the prosecuting attorney.  The trial shall commence no later than 30 days prior to
the time the patient would otherwise have been released by the State Department of Mental Health.

(e) The patient shall be entitled to the rights guaranteed under the Federal and State Constitutions for criminal
proceedings.  All proceedings shall be in accordance with applicable constitutional guarantees.  The State
Controller shall reimburse the counties for all expenses of transportation, care and custody of the patient and all



trial and related costs.  The state shall be represented by the Attorney General or the district attorney with the
consent of the Attorney General.  If the patient is indigent, the State Public Defender shall be appointed.  The
State Public Defender may provide for representation of the patient in any manner authorized by Section 15402
of the Government Code.  Appointment of necessary psychologists or psychiatrists shall be made in accordance
with this article and Penal Code and Evidence Code provisions applicable to criminal defendants who have
entered pleas of not guilty by reason of insanity or asserted diminished capacity defenses.

(f) If the court or jury finds that the patient is a person described in subdivision (a), the court may order the
patient committed to the State Department of Mental Health in a treatment facility.  A commitment or a
recommitment under Section 6316.1 shall be for a period of two years from the date of termination of the
previous commitment.

(g) A person committed under this section to the State Department of Mental Health shall be eligible for
outpatient release as provided in this article.

(h) Prior to termination of a commitment under this section, a petition for recommitment may be filed to
determine whether the person remains a person described in subdivision (a).  Such recommitment proceeding
shall be conducted in accordance with the provisions of this article.

(i) Any commitment to the State Department of Mental Health under this article places an affirmative obligation
on the department to provide treatment for the underlying causes of the person's mental disorder.

(j) Amenability to treatment is not required for a finding that any person is a person as described in subdivision
(a), nor is it required for treatment of such person.  Treatment programs need only be made available to such
person.  Treatment does not mean that the treatment be successful or potentially successful, nor does it mean
that the person must recognize his or her problem and willingly participate in the treatment program.

(k) The person committed pursuant to this section shall be confined in a state hospital unless released as an
outpatient as provided in Section 6325.1.  The Director of Mental Health may, with the consent of the Director
of Corrections, transfer the person to a treatment unit in the Department of Corrections for confinement and
treatment if the person is not amenable for treatment in existing hospital programs or is in need of stricter
security and custody measures than are available within the state hospitals.  The treatment unit shall be
designated by the Director of Corrections.  A person transferred under this section shall be entitled to a hearing
by the State Department of Mental Health to determine whether he may be confined and treated in a state
hospital.

The person shall be entitled to be present at the hearing, to ask and answer questions, to speak on his own
behalf, and to offer relevant evidence.  The hearing shall be held before any transfer to the Department of
Corrections unless the person is already in the custody of the Director of Corrections or the need for transfer
becomes immediate making a hearing before transfer impractical.

Any person transferred to the Department of Corrections pursuant to this section shall be entitled to treatment of
a kind and quality similar to that which he would receive if confined by the State Department of Mental Health.
He shall be treated in a unit at a level of staffing that will enable him to receive the equivalent quality of care
and therapy that would be received in a similar state hospital program.

(l) The provisions of Section 6327 shall apply to a commitment ordered pursuant to this section.

CREDIT(S)
(Added by Stats.1977, c. 164, p. 634, § 3, eff. June 29, 1977, operative July 1, 1977.  Amended by Stats.1978,
c. 1036, p. 3198, § 1, eff. Sept. 25, 1978; Stats.1978, c. 1039, p. 3225, § 2; Stats.1979, c. 991, p. 3373, § 1;
Stats.1979, c. 992, p. 3377, § 1, eff. Sept. 22, 1979; Stats.1979, c. 992, p. 3379, § 2, eff. Sept. 22, 1979,
operative Jan. 1, 1980.)

Research References



Cross References

Outpatient status of mentally disordered criminal offenders, actual custody and credit toward
maximum term of commitment or extended commitment, see Penal Code § 1600.5.

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §§19, 1344, 1552, 3086, 3091
 Cal Digest of Official Reports 3d Series, Constitutional Law §37, Criminal Law §§191, 196, 198,

210, 554.
 41 Am Jur 2d Incompetent Persons §§49 et seq.
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Evidence 10
Findings of fact 12
Good time credit 7
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Recommitment 14
Review 16
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Validity 1
Waiver of rights 15

1. Validity

Possibility that person who was committed as mentally disordered sex offender (MDSO) and who took part in
outpatient status could continue on outpatient status indefinitely, based upon annual report by community
program director and renewal hearing, did not violate his due process rights, despite additional safeguards
available to MDSO whose commitment was being extended, in that indefinite suspension could be ended
simply by renouncing participation in outpatient program and returning to actual custody. People v. Superior
Court (Henry) (App. 2 Dist. 1993) 15 Cal.Rptr.2d 896, 12 Cal.App.4th 1308, modified. Constitutional Law

 4344; Mental Health  433(2)

This section was not unconstitutional though it did not require showing that offender was amenable to
treatment. People v. Dasher (App. 4 Dist. 1988) 243 Cal.Rptr. 486, 198 Cal.App.3d 28, review denied. Mental
Health  433(2)

Term "sexual offense" in this section was not unconstitutionally vague; term was at least as clear as other terms
in this section that have judicially passed muster on vagueness test in past. People v. Dasher (App. 4 Dist. 1988)
243 Cal.Rptr. 486, 198 Cal.App.3d 28, review denied. Mental Health  433(2)

This section under which confinement of mentally disordered sex offender can be extended without finding that
such person could benefit by treatment was not shown to be violative of equal protection. People v. Roberts
(App. 4 Dist. 1981) 177 Cal.Rptr. 11, 123 Cal.App.3d 684, certiorari denied 103 S.Ct. 3568, 463 U.S. 1228, 77
L.Ed.2d 1410. Constitutional Law  3174; Mental Health  433(2)



This section which singles out certain mentally disordered sex offenders for extended commitment does not
create an unconstitutional classification. People v. Henderson (App. 3 Dist. 1980) 166 Cal.Rptr. 20, 107
Cal.App.3d 475. Mental Health  433(2)

This section relating to commitment of mentally disordered sex offenders did not violate due process
requirements by reason of fact that the standards for release from commitment were more stringent than
standards for commitment. People v. Henderson (App. 3 Dist. 1980) 166 Cal.Rptr. 20, 107 Cal.App.3d 475.
Constitutional Law  4344; Mental Health  433(2)

Fact that this section relating to commitment of mentally disordered sex offenders contained terms "mental
disorder," "predisposed," and "serious threat of substantial harm" did not render this section so vague as to
violate due process. People v. Henderson (App. 3 Dist. 1980) 166 Cal.Rptr. 20, 107 Cal.App.3d 475.
Constitutional Law  4344; Mental Health  433(2)

This section providing for extension of commitment as a mentally disordered sex offender was not ex post facto
legislation as applied to defendant where the operative date of the determinate sentencing law (Pen.C. § 1170 et
seq.), which reduced the maximum penalty for defendant's underlying offense to three years, was the same as
the effective date of the procedure to extend the maximum term of confinement for certain MDSO's
notwithstanding fact that the determinate sentencing law (Pen.C. § 1170 et seq.) became technically effective
six months prior to its operative date. People v. Henderson (App. 3 Dist. 1980) 166 Cal.Rptr. 20, 107
Cal.App.3d 475. Constitutional Law  2822; Mental Health  433(2)

This section in effect at time of defendant's recommitment hearing which required a finding that a person sought
to be recommitted as mentally disordered sex offender suffers from a mental disease, defect, or disorder, and as
a result of such mental disease, defect, or disorder, is predisposed to commission of sexual offenses to such an
extent that he presents a serious threat of substantial harm to health and safety of others would withstand
constitutional challenge of vagueness. People v. Martin (App. 2 Dist. 1980) 165 Cal.Rptr. 773, 107 Cal.App.3d
714. Mental Health  433(2)

This section which provides extension of commitment of a dangerous patient confined to a hospital whether or
not he is found to be amenable to treatment is not violative of constitutional guarantees against cruel or unusual
punishment, denial of due process, or denial of equal protection notwithstanding that a prisoner who has served
his term of punishment in prison may be released. People v. Poggi (App. 2 Dist. 1980) 165 Cal.Rptr. 758, 107
Cal.App.3d 581. Constitutional Law  3143; Constitutional Law  4337; Sentencing And Punishment

 1594; Mental Health  32

This section governing extension of commitment of a mentally disordered sex offender to a state hospital is not
violative of equal protection on ground that offenders so committed are similarly situated to those sentenced to
state prison. People v. Lakey (App. 2 Dist. 1980) 162 Cal.Rptr. 653, 102 Cal.App.3d 962. Constitutional Law

 3175; Mental Health  433(2)

Terms "mental disorder," "predisposed," "serious threat," and "substantial harm" within this section are not too
indefinite to form a basis for involuntary commitment and are not unconstitutionally void for vagueness. People
v. Lakey (App. 2 Dist. 1980) 162 Cal.Rptr. 653, 102 Cal.App.3d 962. Mental Health  433(2)

Provision of this section authorizing extended commitment for mentally disordered sex offenders is not
violative of equal protection on ground that persons convicted of same crimes but sentenced to state prison
rather than to commitment as sex offenders are not subject to similar extensions inasmuch as difference in
mental condition of two classes is an adequate constitutional ground for difference involved. People v. Superior
Court (App. 2 Dist. 1978) 145 Cal.Rptr. 711, 80 Cal.App.3d 407. Constitutional Law  3175; Mental Health

 433(2)

2. In general

There is no denial of equal protection in disparate treatment provided to mentally disordered sex offenders
(MDSO) who take part in outpatient treatment program, and whose outpatient status may be renewed



indefinitely, and MDSOs who remain in custody, and whose commitment may be extended only after resort to
due process procedures accorded criminal defendant; although MDSO who is on outpatient status may suffer
some restraint on his freedom, MDSO who has served his full term in custody suffers much greater restraint on
his freedom. People v. Superior Court (Henry) (App. 2 Dist. 1993) 15 Cal.Rptr.2d 896, 12 Cal.App.4th 1308,
modified. Constitutional Law  3073(2); Mental Health  433(2)

Procedures for extending commitment of mentally disordered sex offender (MDSO) beyond maximum term of
imprisonment for underlying offense must be followed, regardless of whether patient is in actual custody or is
outpatient, and regardless of whether commitment is subject to annual review for out-patient status or biannual
review for MDSO commitment. People v. Gunderson (App. 2 Dist. 1991) 279 Cal.Rptr. 494, 228 Cal.App.3d
1292, review denied. Mental Health  466

There is no disparity in treatment among those individuals properly committed to mentally disordered sex
offender treatment program; all persons so committed are subject to extension of their commitment under
procedures provided in new legislation, and thus, extended commitment of such offenders does not constitute a
denial of equal protection. People v. Sherman (App. 2 Dist. 1985) 212 Cal.Rptr. 861, 167 Cal.App.3d 10,
review denied. Constitutional Law  3175

Although this section dealing with extending commitment of mentally disordered sex offenders and associated
laws were repealed, such statute remains applicable to persons previously committed as mentally disordered sex
offenders and subject to recommitment. People v. Lamport (App. 4 Dist. 1985) 211 Cal.Rptr. 665, 165
Cal.App.3d 716. Mental Health  433(1)

Supreme Court did not act improperly in In re Moye (1978) 149 Cal.Rptr. 491, 584 P.2d 1097, 22 Cal.3d 457,
establishing extended mental hospital commitment proceedings by judicially legislating a commitment program
and thus violating constitutional doctrine of separation of powers. People v. Balderas (App. 4 Dist. 1980) 164
Cal.Rptr. 275, 104 Cal.App.3d 942. Constitutional Law  2516(2)

A defendant is not entitled to credit for time served awaiting a hearing on application to extend his commitment
as a mentally disordered sex offender. People v. Lakey (App. 2 Dist. 1980) 162 Cal.Rptr. 653, 102 Cal.App.3d
962. Mental Health  466

Procedure for extended commitment of all persons committed following acquittal on ground of insanity should
conform to provision of this section providing that commitment of mentally disordered sex offenders may be
extended only if specified procedure is followed, involving filing of petition for extended commitment of one
year, notice to person committed of his right to attorney and jury trial, and hearing on issue of dangerousness,
with the extended commitment period subject to annual renewal following similar notice and hearing. In re
Moye (1978) 149 Cal.Rptr. 491, 22 Cal.3d 457, 584 P.2d 1097. Mental Health  440

Where, in all four cases, original commitment, under law in force when real parties were first committed by
courts to mentally disordered sex offender program, was for an indefinite term, and term had not expired either
when this section and § 6316.1 came into force or when community release board acted, it followed that, in case
of pre-1977 committees, provision of this section requiring that petition "be filed no later than 90 days before
the expiration of the original commitment" was not applicable, since it was impossible to determine when a date
90 days prior to expiration of an indeterminate commitment would arrive. People v. Superior Court (App. 2
Dist. 1978) 145 Cal.Rptr. 711, 80 Cal.App.3d 407. Mental Health  433(2)

3. Jurisdiction

Trial court had jurisdiction of extended commitment proceeding instituted against defendant who had been
acquitted by reason of insanity and who, at date of In re Moye (1978) 149 Cal.Rptr. 491, 584 P.2d 1097, 22
Cal.3d 457, establishing such proceeding, had completed his required maximum institutional confinement in
mental hospital. People v. Balderas (App. 4 Dist. 1980) 164 Cal.Rptr. 275, 104 Cal.App.3d 942. Mental Health

 440



4. Limitations

Requirement in West's Ann.Cal.Welf. & Inst.Code § 6316.2 (Repealed) that hearing on petition to extend
commitment of an adjudicated mentally disordered sex offender should commence no later than 30 days prior to
release date was directory, not mandatory, and commencement of such hearing 28 days before release date of
offender did not deprive trial court of jurisdiction to conduct hearing and enter recommitment order. People v.
Curtis (App. 3 Dist. 1986) 223 Cal.Rptr. 397, 177 Cal.App.3d 982. Mental Health  466

5. Amenability to treatment

If person is initially found to be mentally disordered sex offender amenable to treatment, he is subject to
recommitment beyond maximum period he would have served in prison had he originally been found
unamenable. People v. Martin (App. 2 Dist. 1980) 165 Cal.Rptr. 773, 107 Cal.App.3d 714. Mental Health 
466

6. Dangerousness

Defendant, who was proved likely to engage in sexual touching, masturbating, and orally copulating young
children too young to knowingly consent, presented "substantial danger of bodily harm to others," in light of
physical force required to perform such acts on youngsters while defendant was sexually aroused, and thus,
defendant was subject to recommitment as a mentally disordered sex offender. People v. Lamport (App. 4 Dist.
1985) 211 Cal.Rptr. 665, 165 Cal.App.3d 716. Mental Health  466

An estimate of an individual's dangerousness is a proper subject for expert psychiatric evaluation and testimony
and must be considered by the finder of fact in a proceeding to extend the commencement of a mentally
disordered sex offender. People v. Henderson (App. 3 Dist. 1980) 166 Cal.Rptr. 20, 107 Cal.App.3d 475.
Mental Health  466

7. Good time credit

Mentally deficient sexual offender would not be allowed "good time" credit against his medical commitment
period inasmuch as this section allowed extension of treatment period as found to be necessary, and concept of
"good time" credit only has meaning within context of fixed criminal sentence which may not be so extended.
People v. Saffell (1979) 157 Cal.Rptr. 897, 25 Cal.3d 223, 599 P.2d 92. Mental Health  466

8. Time of extension

Trial court did not err in commencing one-year period of extended commitment of defendant as a mentally
disordered sex offender from date of extended commitment order, rather than date of expiration of previously
determined maximum term of commitment. People v. Poggi (App. 2 Dist. 1980) 165 Cal.Rptr. 758, 107
Cal.App.3d 581. Mental Health  466

Where the determination to extend commitment of a mentally disordered sex offender is not made prior to the
termination of a previous commitment, and the reason for such delay is a result of the impossibility of giving
literal application to this section, a one-year extension term should begin from the date of the determination to
extend. People v. Lakey (App. 2 Dist. 1980) 162 Cal.Rptr. 653, 102 Cal.App.3d 962. Mental Health  466

9. Discretion of court

In proceeding on petition to extend defendant's commitment as a mentally disordered sex offender, it was
within the trial court's sound discretion to conclude that a statement by a prospective juror was not prejudicial
and to refuse to dismiss the entire jury panel even though, during jury selection, a prospective juror was
excused for cause after she revealed that the victim of defendant's underlying offense had been her client in
psychotherapy "this year." People v. Henderson (App. 3 Dist. 1980) 166 Cal.Rptr. 20, 107 Cal.App.3d 475. Jury
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10. Evidence

Evidence in commitment proceedings, was sufficient to support a finding that defendant who was recommitted
as mentally disordered sex offender could benefit from treatment. People v. Martin (App. 2 Dist. 1980) 165
Cal.Rptr. 773, 107 Cal.App.3d 714. Mental Health  460(1)

Statements which defendant made to staff of hospital where he was confined as a mentally disordered sex
offender were admissible in proceeding to extend his commitment when used, not for purpose of showing his
guilt of crime, but for purpose of showing his mental condition to determine whether his commitment should be
extended because as a result of mental disorder he was dangerous to health and safety of others. People v. Poggi
(App. 2 Dist. 1980) 165 Cal.Rptr. 758, 107 Cal.App.3d 581. Mental Health  466

Statements made by defendant to psychiatric technicians at state hospital during course of therapy sessions were
not privileged and were admissible in proceeding to extend defendant's commitment as a mentally disordered
sex offender. People v. Lakey (App. 2 Dist. 1980) 162 Cal.Rptr. 653, 102 Cal.App.3d 962. Witnesses 
214.5

11. Instructions

Trial court was not required to instruct on powers of conservator or on conservatorship as lesser restrictive
alternative to mentally disordered sex offender commitment extension as conservator was not issue in
proceeding; sole triable issue was whether offender suffered from mental disease, defect, or disorder which
predisposed him to commit sexual offenses to such degree that he presented substantial danger of bodily harm
to others. People v. Dasher (App. 4 Dist. 1988) 243 Cal.Rptr. 486, 198 Cal.App.3d 28, review denied. Mental
Health  462

Trial court was not required to instruct jury on definition of "sexual offense" in trial to determine whether
mentally disordered sex offender's commitment should be extended; unlike term "sex offense" which had
technical meaning, term "sexual offense" did not, but rather jurors could understand term to mean illegal sexual
conduct, and further, expert testimony defined meaning of terms used in this section. People v. Dasher (App. 4
Dist. 1988) 243 Cal.Rptr. 486, 198 Cal.App.3d 28, review denied. Mental Health  466

12. Findings of fact

Extension of commitment as a mentally disordered sex offender, made on determination that sex offense of
which defendant was convicted was a felony and that defendant suffered from a mental disorder and was
predisposed to commission of a sexual offense to such a degree that he presented a serious threat of substantial
harm to health and safety of others, was not invalid in absence of a finding that defendant was amenable to
treatment. People v. Poggi (App. 2 Dist. 1980) 165 Cal.Rptr. 758, 107 Cal.App.3d 581. Mental Health  466

A finding that a mentally disordered sex offender "could benefit" from treatment must be made before such an
offender may have his commitment extended. People v. Compelleebee (App. 5 Dist. 1979) 160 Cal.Rptr. 233,
99 Cal.App.3d 296. Mental Health  466

13. Presumptions and burden of proof

Defendant committed as mentally disordered sex offender (MDSO) was not required to show prejudice from
lack of record concerning waiver of rights with respect to extension of commitment in order to attack validity of
stipulation to continue as an outpatient. People v. Gunderson (App. 2 Dist. 1991) 279 Cal.Rptr. 494, 228
Cal.App.3d 1292, review denied. Mental Health  465(5)

The finding of amenability to treatment as a mentally disordered sex offender is required to be shown by the
people beyond a reasonable doubt. People v. Compelleebee (App. 5 Dist. 1979) 160 Cal.Rptr. 233, 99
Cal.App.3d 296. Mental Health  460(1)

14. Recommitment



Although person found to be mentally disordered sex offender may not initially be committed for confinement
in state hospital or appropriate public or private treatment facility unless finding is made that he could benefit
by treatment, 1979 amendment has made clear that such finding is not prerequisite to recommitment. People v.
Roberts (App. 4 Dist. 1981) 177 Cal.Rptr. 11, 123 Cal.App.3d 684, certiorari denied 103 S.Ct. 3568, 463 U.S.
1228, 77 L.Ed.2d 1410. Mental Health  466

15. Waiver of rights

Patient who stipulated to continue outpatient commitment did not stipulate to ongoing commitment under this
section and did not waive procedural defects in extension of commitment, where record was bereft of waiver of
rights, and no petition was filed with accompanying affidavit specifying factual basis for belief that patient
continued to represent substantial danger of bodily harm to others. People v. Gunderson (App. 2 Dist. 1991)
279 Cal.Rptr. 494, 228 Cal.App.3d 1292, review denied. Mental Health  466

16. Review

Commitment of a mentally disordered sex offender to a mental health facility may not be extended without a
showing that offender is amenable to treatment. People v. Lakey (App. 2 Dist. 1980) 162 Cal.Rptr. 653, 102
Cal.App.3d 962. Mental Health  466

A mentally disordered sex offender is entitled to a continuous right of judicial review by way of habeas corpus
to enforce the affirmative obligation of the department of mental health to provide treatment for the underlying
causes of the person's mental disorder. People v. Compelleebee (App. 5 Dist. 1979) 160 Cal.Rptr. 233, 99
Cal.App.3d 296. Habeas Corpus  538

§ 6318. Demand for trial; date; finding or verdict 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Section 6318 was repealed by Stats.1981, c. 928, p. 3485, § 2.  For continued
application to certain sex offenders, see Historical and Statutory Notes under Welfare

and Institutions Code § 6300.

If a person ordered under Section 6316 to be committed as a mentally disordered sex offender to the department
for placement in a state hospital for care and treatment or to the county mental health director for placement in
an appropriate facility, or any friend in his behalf, is dissatisfied with the order of the judge so committing him,
he may, within 15 days after the making of such order, demand that the question of his being a mentally
disordered sex offender be tried by a judge or by a jury in the superior court of the county in which he was
committed.  Thereupon the court shall set the case for hearing at a date, or shall cause a jury to be summoned
and to be in attendance at a date stated, not less than five nor more than 10 days from the date of the demand for
a court or jury trial.  The court shall adjudge whether the person is a mentally disordered sex offender, or if it is
a trial by jury the judge shall submit to the jury the question: Are you convinced to a moral certainty and
beyond a reasonable doubt that the defendant is a mentally disordered sex offender?

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.  Amended by Stats.1970, c. 685, p. 1314,
§ 4; Stats.1975, c. 1274, p. 3400, §11; Stats.1976, c. 1101, p. 4977, § 11.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume



Law applicable to pending proceedings, see Historical and Statutory Notes under Welfare and
Institutions Code § 6307.

Derivation: Former § 5125, enacted by Stats.1937, c. 369, p. 1131, § 5125, amended by Stats.1939, c.
295, p. 1564, § 25; Stats.1947, c. 919, p. 2125, § 9; Stats.1951, c. 707, p. 1921, § 2; Stats.1953, c.
150, p. 926, § 1.

Former §§ 5512.5, 5572 added by Stats.1965, c. 391, pp. 1650, 1666, § 5.
Former § 5512.5, added by Stats.1951, c. 677, p. 1887, § 2, amended by Stats.1963, c. 1913, p. 3912.
Pol.C. § 2174, added by Stats.1903, c. 364, p. 504, § 1.

Research References

Cross References

Jury trial,
Conservatorship for gravely disabled, see Welfare and Institutions Code §§ 5350, 5362.
Constitutional right to, see Const. Art. 1, § 16.

Law Review And Journal Commentaries

Application of penal code provisions respecting formation of juries to trial of issue of sanity. (1918)
6 Cal.L.Rev. 460.

Commitment of mentally ill: Hearing and the right to jury trial. (1962) 36 S.Cal.L.Rev. 109, 121.
Commitment reform. (1967) 55 Cal.L.Rev. 1.
Evolution of a procedural hybrid: The sexual sociopath statutes and judicial response. (1976-77) 13

Cal.W.L.Rev. 90.
Jury trial in proceedings for civil commitment of mentally ill persons. (1967) 14 UCLA L.Rev. 857.

Collateral References:

 Cal Digest of Official Reports 3d Series, Criminal Law §§101, 191, 194, 195, Courts §36.
 41 Am Jur 2d Incompetent Persons §§50, 51.

Notes Of Decisions

In general 1
Counsel 2
Duties of court 5
Jury trial 3-4

Jury trial - In general 3
Jury trial - Waiver 4

Standard of proof 6
Waiver, jury trial 4

1. In general

Inasmuch as alleged mentally disordered sex offenders and mentally disordered individuals under
Lanterman-Petris-Short Act (§ 5000 et seq.) were similarly situated as to status and as to effect of jury trial after
initial commitment procedures and that state failed to demonstrate any rational distinction between the two
classes, trial court's failure to inform defendant, who was alleged to be a mentally disordered sex offender, of
his right to demand a jury trial following entry of commitment order violated defendant's right to equal
protection of the laws. People v. Colvin (App. 5 Dist. 1981) 171 Cal.Rptr. 32, 114 Cal.App.3d 614.
Constitutional Law  3175



In determining whether a defendant is a mentally disordered sex offender, it is improper for the jury to consider
what disposition of the defendant may be made or what treatment he may receive. People v. Allen (App. 5 Dist.
1973) 106 Cal.Rptr. 43, 29 Cal.App.3d 932. Mental Health  462

If people, following reversal of order of commitment of individual as a narcotic addict, elected to attempt to
commit him again, he was entitled, if dissatisfied with order of court, to trial by judge or jury. People v. Davis
(App. 2 Dist. 1965) 44 Cal.Rptr. 825, 234 Cal.App.2d 847. Chemical Dependents  25

Sexual psychopathy statute [repealed; see, now, § 6300 et seq.(repealed)] preserved all rights of alleged sexual
psychopath, including preliminary determination of psychopathy, commitment to state hospital for observation,
hearing on demand, and right to jury trial, if committed for an indefinite period; however, due process did not
require further hearing, after commitment for rehabilitation purposes, on mere whim, and without any sort of
showing of good cause, in face of adverse report from department of mental hygiene. People v. Barzee (App. 1
Dist. 1963) 28 Cal.Rptr. 692, 213 Cal.App.2d 139. Constitutional Law  4344; Mental Health  462

The physician-patient privilege may not be invoked in a mental illness trial to prevent the introduction of
testimony of doctors who have been appointed by the court to examine the alleged mentally ill person for the
purpose of testifying before the judge as to the results of that examination. 35 Op.Atty.Gen. 226.

2. Counsel

Defendant's counsel was not ineffective for failure to seek a trial of the issue of defendant being a mentally
disordered sex offender, since it was apparent, in view of the substantial evidence contained in the psychiatric
reports, that a trial court would have availed defendant nothing and only prolonged the period when he would
be able to start receiving treatment for his problem. People v. Coronado (App. 4 Dist. 1980) 163 Cal.Rptr. 746,
104 Cal.App.3d 491. Criminal Law  1937

An attorney appointed by the court to represent an indigent person at mental illness trials, sexual psychopathy
hearings, or sexual psychopathy trials is not entitled to compensation from the funds of the county. 40
Op.Atty.Gen. 89.

District attorney need not appear unless a trial by the judge or a jury is demanded. 39 Op.Atty.Gen. 238.

3. Jury trial — In general

Once court made initial determination that defendant was not a mentally disordered sex offender, defendant was
not entitled to jury trial on that issue, notwithstanding his contention that fact that statute made no such
provision constituted an equal protection violation. People v. McCarthy (App. 4 Dist. 1980) 167 Cal.Rptr. 772,
110 Cal.App.3d 296. Jury  21.5

Individual's status as prior criminal offender cannot of itself justify classification denying him fundamental right
of trial by jury in subsequent civil commitment proceedings. People v. Feagley (1975) 121 Cal.Rptr. 509, 14
Cal.3d 338, 535 P.2d 373. Jury  19(6.5)

Right to a jury trial following original indefinite commitment as a mentally disordered sex offender is purely
statutory and not one compelled by the constitution. People v. Ruiz (App. 2 Dist. 1969) 82 Cal.Rptr. 408, 1
Cal.App.3d 992. Jury  21.5

Where defendant himself had asked for and received trial by jury, he had no standing to challenge sex offender
statutes as unconstitutional insofar as granting trial by jury to one class of persons but not to another. People v.
Maugh (App. 2 Dist. 1969) 82 Cal.Rptr. 147, 1 Cal.App.3d 856. Constitutional Law  726

In sexual psychopathy proceedings it was only after order of commitment as a sexual psychopath that defendant
could demand a jury. People v. Smith (App. 2 Dist. 1955) 134 Cal.App.2d 417, 285 P.2d 671. Jury  25(6)

Where no order of commitment to mental hospital had been made, defendant could not demand jury trial in the
sexual psychopath proceedings. People v. Willey (App. 1 Dist. 1954) 128 Cal.App.2d 148, 275 P.2d 522. Jury



 24.2

4.  —  —  Waiver, jury trial

Where order recommitting defendant for placement in state hospital for care and treatment for indeterminate
period as a mentally disordered sex offender was void, defendant's failure to ask for jury trial within ten days
thereof did not constitute a waiver of right thereto. People v. Washington (App. 4 Dist. 1969) 74 Cal.Rptr. 823,
269 Cal.App.2d 246. Jury  25(6)

Person who did not request a jury trial or demand a hearing in court after original order of commitment as a
sexual psychopath, following his initiation of proceeding, could not successfully claim he had been denied a
jury trial. People v. Hymes (App. 1958) 161 Cal.App.2d 668, 327 P.2d 219, certiorari denied 80 S.Ct. 1067, 362
U.S. 980, 4 L.Ed.2d 1015.

Where defendant appealed from order denying his request for jury trial on issue of sexual psychopathy, but did
not argue point in his brief, he was deemed to have waived it. People v. Hite (App. 1955) 134 Cal.App.2d 536,
286 P.2d 425. Mental Health  467

Where defendant did not demand a jury trial on question of his sexual psychopathy until six days after he
appealed from judgment of conviction for violation of statute relating to crimes against children, the matter of
the jury trial could not be considered on such appeal. People v. Broady (App. 1 Dist. 1953) 120 Cal.App.2d
901, 262 P.2d 669. Criminal Law  1035(1)

Where one ordered committed to the hospital as insane withdraws his request for jury trial, the absence of such
trial or the claim that the authorization therein of a verdict by less than the whole jury is invalid, furnish no
reason for release on habeas corpus. In re Shackleford (1922) 188 Cal. 279, 204 P. 822. Habeas Corpus 
281

5. Duties of court

Where charge that a defendant is a mentally disordered sex offender is tried by a jury, sole issue for jury's
determination is whether defendant is such an offender, and it is not for jury to determine whether defendant
could benefit by treatment in a state hospital; such question is to be resolved by the judge with assistance of
psychiatrists, psychiatric reports, and recommendations from the state hospital. People v. Allen (App. 5 Dist.
1973) 106 Cal.Rptr. 43, 29 Cal.App.3d 932. Mental Health  462

Failure of court to impanel a jury and try issue of whether accused was subject to commitment by reason of
being in imminent danger of becoming a narcotics addict within 10 days from date of demand did not deprive
court of jurisdiction to proceed thereafter with the matter on theory the accused was denied his right to a speedy
trial, but remedy for unreasonable delay would have been by a proceeding in mandamus or appeal to the
supreme court to compel the lower court to proceed. People v. Donel (App. 2 Dist. 1967) 63 Cal.Rptr. 168, 255
Cal.App.2d 394. Criminal Law  577.11(6)

Trial by a jury of the question of sanity of a person ordered by a judge to be committed to the hospital as an
insane person may be had after the 10 days within which the jury are to be in attendance. In re Shackleford
(1922) 188 Cal. 279, 204 P. 822. Mental Health  42

The provision that court must cause a jury to be summoned within 10 days upon demand by one committed as
insane, is directory only, and failure to comply therewith does not deprive court of jurisdiction to proceed with
the matter, the remedy being a proceeding in mandamus in the district court to appeal or supreme court to
compel the court to proceed, if there is unreasonable delay. In re Scott (1922) 187 Cal. 770, 204 P. 571. Mental
Health  42

The requirement of trial by jury within 10 days on demand by one committed by the court as insane is merely
directory, and no complaint can be made that trial took place more than 10 days after demand, where no
objection was made upon that ground at the commencement of the trial. In re Scott (App. 3 Dist. 1922) 56



Cal.App. 151, 204 P. 568. Mental Health  42

6. Standard of proof

Standard of proof at initial nonjury proceeding to determine whether a defendant is a mentally disordered sex
offender is beyond a reasonable doubt, as is subsequent jury trial on that issue that is held if defendant is
initially found to be an MDSO. People v. McCarthy (App. 4 Dist. 1980) 167 Cal.Rptr. 772, 110 Cal.App.3d
296. Mental Health  460(1)

§ 6319. Stay of proceedings 

     •     Historical Notes     •     Notes of Decisions

Section 6319 was repealed by Stats.1981, c. 928, p. 3485, § 2.  For continued
application to certain sex offenders, see Historical and Statutory Notes under Welfare

and Institutions Code § 6300.

Proceedings under this article under the order for commitment to the department for placement in a state
hospital or to a county mental health director for placement in an appropriate facility shall not be stayed,
pending the proceedings for determining the question of whether the person is a mentally disordered sex
offender by a judge or jury, except upon the order of a superior court judge, with provision made therein for
such temporary care and custody of the person as the judge deems necessary.  If the superior court judge, by the
order granting the stay, commits the person to the custody of any person other than a peace officer, he may, by
such order, require a bond for his appearance at the trial.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.  Amended by Stats.1975, c. 1274, p. 3400,
§ 12.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Derivation: Former § 5126 enacted by Stats.1937, c. 369, p. 1131, § 5126, amended by Stats.1939, c.

295, p. 1565, § 26; Stats.1953, c. 150, p. 926, § 2.
Former § 5573, added by Stats.1965, c. 391, p. 1666, § 5.
Pol.C. § 2174, added by Stats.1903, c. 364, p. 504, § 1.

Collateral References:

 41 Am Jur 2d Incompetent Persons §50.

Notes Of Decisions

In general 1

1. In general

Habeas corpus is appropriate to challenge the validity of a person's commitment or continued confinement as a
mentally disordered sex offender, and appeal will lie from an order denying a new trial despite fact that neither
judgment nor sentence have been entered because of pendency of commitment proceedings. In re Bevill (1968)
69 Cal.Rptr. 599, 68 Cal.2d 854, 442 P.2d 679. Criminal Law  1023(9); Criminal Law  1023(10);



Habeas Corpus  538

§ 6320. Duties of district attorney 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Section 6320 was repealed by Stats.1981, c. 928, p. 3485, § 2.  For continued
application to certain sex offenders, see Historical and Statutory Notes under Welfare

and Institutions Code § 6300.

At the trial the petition and its allegations that the person is a mentally disordered sex offender shall be
presented by the district attorney of the county.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Derivation: Former § 5127, enacted by Stats.1937, c. 369, p. 1131, § 5127, amended by Stats.1939, c.

295, p. 1565, § 27; Stats.1953, c. 150, p. 926, § 3.
Former § 5574, added by Stats.1965, c. 391, p. 1666, § 5.
Pol.C. § 2174, added by Stats.1903, c. 364, p. 504, § 1.

Research References

Cross References

District attorney, see Government Code § 26500.
Duties of district attorney in mental health proceedings, see Government Code § 26530.

Law Review And Journal Commentaries

Representation of indigents in California: A field study of the public defender and assigned counsel
systems. (1961) 13 Stan.L.Rev. 522.

Collateral References:

 41 Am Jur 2d Incompetent Persons §50.

Notes Of Decisions

In general 1

1. In general

In proceeding before jury on charge that defendant was a mentally disordered sex offender, statements by the
district attorney before the jury that if defendant were found to be such an offender he would receive treatment
which would be beneficial and curative, and that if he were not so found he would serve a jail sentence and
again be turned loose on society, were misleading as well as irrelevant, and constituted reversible error. People



v. Allen (App. 5 Dist. 1973) 106 Cal.Rptr. 43, 29 Cal.App.3d 932. Mental Health  467

District attorney need not appear and present petition unless a trial by the judge or a jury is demanded. 39
Op.Atty.Gen. 238.

§ 6321. Trial; verdict; court order 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Section 6321 was repealed by Stats.1981, c. 928, p. 3485, § 2.  For continued
application to certain sex offenders, see Historical and Statutory Notes under Welfare

and Institutions Code § 6300.

The trial shall be had as provided by law for the trial of criminal causes, and if tried before a jury the person
shall be discharged unless a verdict that he is a mentally disordered sex offender is found unanimously by the
jury.  If the judge adjudges or the verdict of the jury is that he is a mentally disordered sex offender the judge
shall adjudge that fact and make an order similar to the original order for commitment to the department for
placement in a state hospital or to a county mental health director for placement in an appropriate facility.  The
order committing the person to the department for placement in a state hospital or other facility shall be
presented to the superintendent of the state hospital or other facility or other representative of the department to
whom the person is committed.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.  Amended by Stats.1975, c. 1274, p. 3401,
§ 13; Stats.1976, c. 1101, p. 4978, § 12.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Derivation: Former § 5128, enacted by Stats.1937, c. 369, p. 1131, § 5128, amended by Stats.1939, c.

295, p. 1565, § 28; Stats.1953, c. 150, p. 926, § 4.
Former § 5575, added by Stats.1965, c. 391, p. 1667, § 5.
Pol.C. 2174, added by Stats.1903, c. 364, p. 504, § 1.

Research References

Cross References

Trial by court, see Code of Civil Procedure § 631 et seq.
Verdict,

Generally, see Code of Civil Procedure § 624 et seq.
Polling jurors as to, see Code of Civil Procedure § 618.
Three-fourths of jury to render, see Const. Art. 1, § 16.

Law Review And Journal Commentaries

California's Mentally Disordered Sex Offender laws. (1973) 13 Santa Clara L.Rev. 579.
Eighth Amendment rediscovered.  Stanley Mosk (1968) 1 Loy.L.A.L.Rev. 4.
Evolution of a procedural hybrid: The sexual sociopath statutes and judicial response. (1976-77) 13

Cal.W.L.Rev. 90.



Mentally disturbed sexual offenders: Uncivil civil commitment. (1970) 11 Santa Clara L.Rev. 169.

Collateral References:

 Cal Digest of Official Reports 3d Series, Criminal Law §§191, 194.
 41 Am Jur 2d Incompetent Persons §§18 et seq., 50.

Notes Of Decisions

In general 1
Standard of proof 2

1. In general

In determining whether a defendant is a mentally disordered sex offender, it is improper for the jury to consider
what disposition of the defendant may be made or what treatment he may receive. People v. Allen (App. 5 Dist.
1973) 106 Cal.Rptr. 43, 29 Cal.App.3d 932. Mental Health  462

A person committed as a mentally disordered sex offender is not confined for the criminal offense but because
of his status as a mentally disordered sex offender, pursuant to a law the primary purpose of which is the
protection of society. In re Bevill (1968) 69 Cal.Rptr. 599, 68 Cal.2d 854, 442 P.2d 679. Mental Health 
456

2. Standard of proof

Proper standard of proof in mentally disordered sex offender proceedings is proof beyond reasonable doubt, not
proof by preponderance of evidence, and any lesser standard of proof falls short of providing level of due
process required by Const. Art. 1, § 7 and federal constitution. People v. Burnick (1975) 121 Cal.Rptr. 488, 14
Cal.3d 306, 535 P.2d 352. Constitutional Law  4342; Mental Health  460(1)

§ 6322. Execution of writ; fees; expenses 

     •     Historical Notes     •     Research References

Section 6322 was repealed by Stats.1981, c. 928, p. 3485, § 2.  For continued
application to certain sex offenders, see Historical and Statutory Notes under Welfare

and Institutions Code § 6300.

The sheriff of any county wherein an order is made by the court committing a person for an indeterminate
period to a state hospital or other facility or returning such person to the court, or any other peace officer
designated by the court, shall execute the writ of commitment or order of return, and receive as compensation
therefor such fees as are now or may hereafter be provided by law for the transportation of prisoners to the state
prison, which shall be payable in the same manner.

The expense of transporting a person to a county facility or state hospital temporarily for an observation
placement under this article and returning such person to the court is a charge upon the county in which the
court is situated.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.  Amended by Stats.1975, c. 1274, p. 3401,
§ 14.)

Historical Notes



Historical And Statutory Notes

1998 Main Volume
Derivation: Former § 5480, added by Stats.1965, c. 391, p. 1643, § 4.
Former § 5513, added by Stats.1965, c. 391, p. 1650, § 5.
Former § 5513, added by Stats.1937, c. 447, p. 1786, § 1, amended by Stats.1950, 1st Ex.Sess., c. 6, p.

439, § 2; Stats.1953, c. 1549, p. 3216, § 1.
Former § 5604, added by Stats.1949, c. 1457, p. 2540, § 1.

Research References

Cross References

Expenses for transporting persons to state institutions, see Government Code§ 26749.

Collateral References:

 41 Am Jur 2d Incompetent Persons §50.
Applicability, in proceedings under statutes relating to sexual psychopaths, of constitutional

provisions for protection of a person accused of crime.  34 ALR3d 652.

§ 6323. Delivery of documents 

     •     Historical Notes

Section 6323 was repealed by Stats.1981, c. 928, p. 3485, § 2.  For continued
application to certain sex offenders, see Historical and Statutory Notes under Welfare

and Institutions Code § 6300.

Certified copies of the affidavit, certification from the trial court, order for examination or detention, order for
hearing and examination, report of the probation officer and of the court-appointed psychiatrists, and the order
of commitment for an indeterminate period shall be delivered to the person transporting the mentally disordered
sex offender to the state hospital or other facility, and shall be delivered by that person to the officer in charge
of the hospital or other facility.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.  Amended by Stats.1970, c. 685, p. 1314,
§ 5; Stats.1975, c. 1274, p. 3401, § 15.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Law applicable to pending proceedings, see Historical and Statutory Notes under Welfare and

Institutions Code § 6307.
Derivation: Former § 5481, added by Stats.1965, c. 391, p. 1643, § 4.
Former § 5514, added by Stats.1965, c. 391, p. 1651, § 5.
Former § 5514, added by Stats.1939, c. 447, p. 1786, § 1, amended by Stats.1945, c. 138, p. 624, § 5;

Stats.1949, c. 1325, p. 2313, § 6; Stats.1953, c. 1549, p. 3217, § 2; Stats.1963, c. 1913, p. 3913, § 16.
Former § 5604, added by Stats.1949, c. 1457, p. 2540, § 1.



Collateral References:

 41 Am Jur 2d Incompetent Persons §39.

§ 6324. Applicable laws 

     •     Historical Notes

Section 6324 was repealed by Stats.1981, c. 928, p. 3485, § 2.  For continued
application to certain sex offenders, see Historical and Statutory Notes under Welfare

and Institutions Code § 6300.

The provisions of Section 4025 and of Article 4 (commencing with Section 7275) of Chapter 3 of Division 7
relative to the property and care and support of persons in state hospitals, the liability for such care and support,
and the powers and duties of the State Department of Mental Health and all officers and employees thereof in
connection therewith shall apply to persons committed to state hospitals or to other facilities pursuant to this
article the same as if such persons were expressly referred to in Section 4025 and Article 4 (commencing with
Section 7275) of Chapter 3 of Division 7.

CREDIT(S)
(Formerly § 5516, added by Stats.1965, c. 391, p. 1651, § 5, eff. May 25, 1965.  Amended by Stats.1967, c.
1620, p. 3863, § 6, eff. Aug. 30, 1967.  Renumbered § 6324 and amended by Stats.1968, c. 1374, p. 2664, § 60,
operative July 1, 1969; Stats.1973, c. 142, p. 423, § 79.4, eff. June 30, 1973, operative July 1, 1973; Stats.1975,
c. 1274, p. 3401, § 16; Stats.1977, c. 1252, p. 4601, § 638, operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 6324, added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969, derived from § 5516

added by Stats.1965, c. 391, p. 1651, § 5, amended by Stats.1967, c. 1620, p. 3863, § 6, relating to
applicable laws, was repealed by Stats.1968, c. 1374, p. 2684, § 97, operative July 1, 1969.

This section, prior to renumbering, was repealed by Stats.1967, c. 1667, p. 4107, § 36.5, operative July
1, 1969.  However, under the provisions of Stats.1967, c. 1667, p. 4188, § 50, the amendment by
Stats.1967, c. 1620, p. 3863, § 6, prevails over that act.  See Historical and Statutory Notes under
Welfare and Institutions Code § 6000.

Conditional repeal of this section, prior to renumbering, by Stats.1967, c. 1620, p. 3870, § 28, failed to
become operative.  See Historical and Statutory Notes under Welfare and Institutions Code § 4025.

Section 5516, added by Stats.1965, c. 391, p. 1651, § 5, amended by Stats.1967, c. 1620, p. 3863, § 6,
eff. Aug. 30, 1967, as prevailing over Stats.1967, c. 1667, p. 4053, see Historical and Statutory
Notes under Welfare and Institutions Code § 6000.

An amendment by Stats.1967, c. 1620, p. 3866, § 18, of this section as proposed to be added by A.B.
No. 1221 at the 1967 Regular Session of the Legislature did not become operative.  See Historical
and Statutory Notes under Welfare and Institutions Code § 4025.

Derivation: Former § 5325, added by Stats.1965, c. 391, p. 1641, § 4.
Former § 5516, added by Stats.1945, c. 129, p. 618, § 3, amended by Stats.1953, c. 1549, p. 3217, § 3;

Stats.1959, c. 232, p. 2141, § 1.
Former § 5606 added by Stats.1949, c. 1457, p. 2541, § 1.

§ 6325. Certification as to recovery; return to court; probation; credit for hospitalization time 



     •     Historical Notes     •     Research References     •     Notes of Decisions

Section 6325 was repealed by Stats.1981, c. 928, p. 3485, § 2.  For continued
application to certain sex offenders, see Historical and Statutory Notes under Welfare

and Institutions Code § 6300.

(a) Whenever a person who is committed to a state hospital or other treatment facility under the provisions of
this article or placed on outpatient status under Title 15 (commencing with Section 1600) of Part 2 of the Penal
Code has been treated to such an extent that in the opinion of the medical director of the state hospital or other
facility or the outpatient treatment supervisor under Title 15 (commencing with Section 1600) of Part 2 of the
Penal Code, the person will not benefit by further care and treatment and is not a danger to the health and safety
of others, the medical director or person in charge of the facility or county mental health director or a designee
where the person is on outpatient status, shall file with the committing court a certification of that opinion
including therein a report, diagnosis, and recommendation concerning the persons's future care, supervision, or
treatment.

(b) Whenever a person who is committed to a state hospital or other treatment facility under the provisions of
this article or who is placed on outpatient status under Title 15 (commencing with Section 1600) of Part 2 of the
Penal Code has not recovered, and in the opinion of the medical director of the state hospital or other facility or
of the county mental health director where the patient is on outpatient status the person is still a danger to the
health and safety of others, the director shall file with the committing court a certification of that opinion,
including therein a report, diagnosis and recommendation concerning the person's future care, supervision or
treatment.

(c) The court shall transmit a copy of the opinion certified under subdivision (a) or (b) to the county mental
health director or a designee and shall give notice of the hearing date to the county mental health director or a
designee and to the Director of Mental Health.

Upon the expiration of the time for making a motion pursuant to Section 6325.2, upon the denial of such
motion, or upon the entry of a finding that the person is no longer a mentally disordered sex offender after a
hearing pursuant to Section 6327, the committing court shall order the return of the person to the committing
court.  The committing court shall thereafter cause the person to be returned to the court in which the criminal
charge was tried to await further action with reference to such criminal charge.

Such court shall resume the proceedings, upon the return of the person to the court, and after considering all the
evidence before it may place the person on probation upon such terms as may be required to protect the public
if the criminal charge permits such probation and the person is otherwise eligible for probation.  In any case,
where the person is sentenced on a criminal charge, the time the person spent under indeterminate commitment
as a mentally disordered sex offender shall be credited by the court or community release board against such
sentence.  The court in which the criminal case was tried shall notify the county mental health director or a
designee and the Director of Mental Health of the outcome of the criminal proceedings.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.  Amended by Stats.1975, c. 1274, p. 3402,
§ 17; Stats.1976, c. 1101, p. 4979, § 13.1; Stats.1978, c. 1291, p. 4230, § 7; Stats.1980, c. 547, p. 1529, § 21.)

Historical Notes

Historical And Statutory Notes
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Derivation: Former § 5502.5, added by Stats.1941, c. 881, p. 2459, § 1, amended by Stats.1945, c. 138,

p. 624, § 3.  Renumbered § 5517, and amended by Stats.1949, c. 1325, p. 2313, § 7; Stats.1950, 1st



Ex.Sess., c. 25, p. 467, § 4; Stats.1951, c. 448, p. 1460, § 1; Stats.1952, 1st Ex.Sess., c. 24, p. 387,§
11; Stats.1957, c. 460, p. 1501, § 1; Stats.1963, c. 1613, p. 3207, § 17.

Former § 5517, added by Stats.1965, c. 391, p. 1651, § 5.

Research References

Law Review And Journal Commentaries

Bail for mentally disordered sex offenders; comment. (1974) 5 Pac.L.J. 335.
California's Mentally Disordered Sex Offender laws. (1973) 13 Santa Clara L.Rev. 579.
Conditions of probation.  Thomas F. McBride and George W. McClure (1954) 29 Cal.St.B.J. 44.
Evolution of a procedural hybrid: The sexual sociopath statutes and judicial response. (1976-77) 13

Cal.W.L.Rev. 90.
Law relating to the treatment of sexual psychopaths. (1949) 1 Stan.L.Rev. 486.
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Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §§1664, 3089, 3090, 3091
 Cal Digest of Official Reports 3d Series, Criminal Law §§191, 198, 497, Penal and Correctional

Institutions §22.
 41 Am Jur 2d Incompetent Persons §§49 et seq.
Liability of governmental officer or entity for failure to warn or notify of release of potentially

dangerous individual from custody.  12 ALR4th 722.

Notes Of Decisions

In general 2
Additional hearing 8
Appeal 13
Certification of superintendent's opinion 5
Constitutional rights 3
Evidence 9
Practice and procedure 4
Probation 10
Redetermination of status 7
Return and resumption of proceedings 6
Return to society 12
Sentence and punishment 11
Validity 1

1. Validity

The procedure under the Sexual Psychopath Act [repealed; see, now, § 6300 et seq.(repealed)] by which a
person might be transferred from court to court or from hospital to hospital, even when it permitted one
originally convicted of misdemeanor to be incarcerated at San Quentin, was not arbitrary or unreasonable, in
view of prime purpose of act of protecting society against sexual psychopaths. People v. Levy (App. 1957) 151
Cal.App.2d 460, 311 P.2d 897. Mental Health  466

The Sexual Psychopath Act [repealed; see, now, § 6300 et seq.(repealed)] was civil in nature, and fact that one
was, after conviction for misdemeanor, committed under the act, for in indeterminate period, did not constitute
"double jeopardy". People v. Levy (App. 1957) 151 Cal.App.2d 460, 311 P.2d 897. Double Jeopardy  23;



Mental Health  456; Mental Health  465(2)

No substantial right of accused, adjudged to be sexual psychopath in 1948, was violated by reenactment of §
5502.5 as this section, and the passage of §§ 5518, 5519 [repealed; see, now, §§ 6326, 6327 (repealed)] in 1949,
after his commitment and before he was sentenced for his crime, and court had jurisdiction to redetermine his
condition under sexual psychopath laws as they stood at time he applied for redetermination, notwithstanding
that such laws had been changed in material respects since his commitment. People v. Gross (App. 2 Dist.
1956) 139 Cal.App.2d 607, 294 P.2d 88, appeal dismissed, certiorari denied 76 S.Ct. 1057, 351 U.S. 977, 100
L.Ed. 1493, certiorari denied 77 S.Ct. 366, 352 U.S. 973, 1 L.Ed.2d 326. Mental Health  466

2. In general

A prior commitment as a mentally disordered sex offender and subsequent discharge upon certification by
superintendent of state hospital did not amount to a binding adjudication that he was not a mentally disordered
sex offender such as would bar, under doctrine of res judicata or collateral estoppel, subsequent institution of
mentally disordered sex offender proceedings upon defendant's conviction of a sex offense. People v. O'Lea
(App. 2 Dist. 1971) 95 Cal.Rptr. 287, 17 Cal.App.3d 834. Mental Health  455

Where defendant who had been committed to state hospital for observation as probable mentally disordered sex
offender was returned to trial court pursuant to report of superintendent of hospital that defendant was mentally
disordered sex offender but would not profit from further treatment and trial court announced order committing
defendant to department of mental hygiene for indefinite period, commitment order, prepared and entered by
clerk, which did not follow trial court's announcement but instead recommitted defendant to state hospital for
indefinite period was void. People v. Berry (App. 2 Dist. 1968) 65 Cal.Rptr. 125, 257 Cal.App.2d 731. Mental
Health  466

In the case of People v. Albin (App. 1952) 111 Cal.App.2d 800, 245 P.2d 660, the court said: "But neither
section 5502.5 as enacted in 1945 [repealed; see, now, this section], nor any subsequent form thereof
contemplates otherwise than that the superintendent of the hospital should not be required to hasten a patient
back to the committing court in disregard of the necessity for deriving a careful diagnosis and a sound
recommendation of that court.  Because a learned physician knows the limitations upon therapeutic efforts to
heal a mind diseased it is essential, in his estimating the progress of such a patient's recovery, that he be not so
restricted by regulations as to cripple his freedom of action."

Where credit language in this section providing that time spent under indeterminate commitment as a mentally
disordered sex offender be credited in fixing offender's term of sentence differs with language used in Pen.C. §§
1203.03, 2900.1, 2900.5 providing that credit be granted to regular state prisoners for their presentence jail
time; it is concluded that presentence credit under this section must apply to the discharge date as well as to the
minimum term, minimum eligible parole date and maximum term. 58 Op.Atty.Gen. 899, 12-16-75.

A person merely charged with a crime committed to a state hospital as a sexual psychopath under § 5500
[repealed; see, now, § 6300 (repealed)] and on parole under former § 5502.5 (repealed; see, now, this section)
did not lose his civil rights as understood in the Pen.C. but his eligibility as a civil service employee was
governed by civil service laws and he could not be discharged from parole before the expiration of the five year
period. 1 Op.Atty.Gen. 188.

3. Constitutional rights

Superior court's procedure for terminating defendant's mentally disordered sex offender status was not arbitrary
and did not deny defendant his due process rights. People v. Ginese (App. 4 Dist. 1981) 175 Cal.Rptr. 383, 121
Cal.App.3d 468. Constitutional Law  4343

Before a person can constitutionally be terminated from mentally disordered sex offender program he must at
least be informed of the grounds for his proposed exclusion, be given notice of his right to respond and to
respond in person before responsible official and opportunity to do so, and be given access to information relied
on by those who proposed to terminate his treatment. People v. Reyes (App. 1 Dist. 1980) 166 Cal.Rptr. 127,



107 Cal.App.3d 976. Mental Health  466

In view of fact that no formal notice of hearing was given to defendant and he was not advised by judge of his
rights to make a reply and produce witness and evidence in his own behalf, proceeding which led to defendant's
commitment to state hospital for observation as a probable mentally disordered sex offender following verdict
finding defendant guilty of indecent exposure and suspension of criminal proceedings, procedure was void as
lacking in due process and required vacation of order committing defendant for observation as well as
subsequent order committing defendant to state hospital for an indefinite period and judgment of conviction
entered after his hospital release. People v. McDonald (App. 2 Dist. 1968) 65 Cal.Rptr. 530, 257 Cal.App.2d
846. Constitutional Law  4344; Mental Health  467

4. Practice and procedure

When a proposal to terminate mentally disordered sex offender proceedings is initiated either by the head of the
treatment facility or by the courts, an entirely different set of procedural rules applies for the purpose of
assuring that the court has adequate current information and that committed person will have opportunity to
challenge opinion of treating facility if person desires to do so. In re Weston (App. 2 Dist. 1980) 163 Cal.Rptr.
696, 104 Cal.App.3d 297. Mental Health  466

5. Certification of superintendent's opinion

Only remedy available against superintendent of a state hospital and director of mental hygiene for failure to
certify recovery of person committed to hospital as sexual psychopath is by mandamus on grounds that those
officials capriciously or arbitrarily refused to form opinions and to make a certification. People v. Albin (App.
1952) 111 Cal.App.2d 800, 245 P.2d 660. Mental Health  466

Where defendant, who had been committed as a sexual psychopath, neither alleged nor showed that hospital
superintendent had issued certificate of recovery or had been asked to do so, in absence of certification by
superintendent there was no predicate for trial of question of defendant's recovery provided for in§§ 5517 and
5518 [repealed; see, now, this section and § 6327 (repealed)] providing method for determining question of
sexual psychopath's recovery. People v. Mitchell (App. 1952) 109 Cal.App.2d 852, 241 P.2d 610. Mental
Health  466

Letter of state hospital superintendent to committing court which stated that sexual psychopathic defendant
would not benefit by further care and treatment except in being isolated from society, but which failed to state
whether defendant had or had not recovered from his sexual psychopathy or was a menace to society, was
insufficient. People v. Thompson (App. 1951) 102 Cal.App.2d 183, 227 P.2d 272. Mental Health  466

6. Return and resumption of proceedings

Resumption of criminal proceedings is mandatory after finding that defendant, whose prosecution was
suspended upon finding that he was mentally disordered sex offender, is no longer mentally disordered sex
offender. Hoffman v. Superior Court (App. 4 Dist. 1981) 177 Cal.Rptr. 868, 122 Cal.App.3d 715. Mental
Health  465(1)

While a person is under commitment as a mentally disordered sex offender the criminal case against him is
suspended; when the proceedings relating to commitment as a mentally disordered sex offender have run their
course the criminal case may be resumed and sentence imposed. In re Bevill (1968) 69 Cal.Rptr. 599, 68 Cal.2d
854, 442 P.2d 679. Mental Health  466

Where defendant after having been committed to state hospital for observation as probable mentally disordered
sex offender is returned to court pursuant to report of superintendent that defendant is mentally disordered sex
offender but will not profit by further treatment, trial court is not authorized to order defendant recommitted to
state hospital for any purpose. People v. Berry (App. 2 Dist. 1968) 65 Cal.Rptr. 125, 257 Cal.App.2d 731.
Mental Health  466



The sexual psychopathy law [repealed; see, now, § 6300 et seq.(repealed)] provides for separate proceedings of
a civil nature for the purpose of protecting society against the activities of sexual psychopaths, and at the same
time affords a means whereby a person found guilty of a criminal offense may be aided by medical treatment,
and when such proceedings have run their course, criminal proceedings are to be resumed. People v. De La Roi
(App. 2 Dist. 1960) 8 Cal.Rptr. 260, 185 Cal.App.2d 469. Mental Health  456

Where state hospital superintendent certified that petitioner, who had been placed at state hospital as an alleged
sexual psychopath, would not benefit by further treatment and was not a menace to others, petitioner would
have to be returned to Municipal Court for further action with reference to the original criminal charge of
loitering about a school, and the Superior Court, which had committed the petitioner to the hospital, would not
be entitled to proceed further under sexual psychopathy statute, even though court-appointed psychiatrists
believed petitioner still to be a menace. Russell v. Superior Court In and For Alameda County (App. 1959) 172
Cal.App.2d 60, 342 P.2d 389. Mental Health  466

Where defendant who had been committed as a sexual psychopath filed a motion for his return to court for
certain psychopathic proceedings, and the court granted the motion and it was ordered that the psychopath be
returned for a hearing upon the order, but defendant was not present at the hearing nor were witnesses sworn or
examined and he had no counsel, order of the court recommitting the alleged psychopath was invalid. In re
Martinez (App. 4 Dist. 1955) 130 Cal.App.2d 239, 278 P.2d 727. Mental Health  466

The superior court, in adjudging that one charged with commission of lewd and lascivious act on minor girl was
a sexual psychopath and committing him to state hospital, determined issue of his mental condition and
terminated proceeding for such adjudication, and hence exceeded its powers in recommitting accused to
hospital after his return to court by hospital superintendent to answer criminal proceedings after certifying that
accused had not recovered from such psychopathy and would not be benefited by further treatment in hospital.
Ex parte Stone (App. 1 Dist. 1948) 87 Cal.App.2d 777, 197 P.2d 847. Mental Health  466

In the case of People v. Bachman (App. 3 Dist. 1955) 130 Cal.App.2d 445, 279 P.2d 77, the court said: "But the
statutes make no provision for any further hearing if the report of the medical authority is that the person either
is not a sexual psychopath or is a sexual psychopath but will not benefit by hospital treatment.  When such a
report is made, the sexual psychopathy proceedings are at an end and the specific direction of the code is that
the person is returned to the court in which he was convicted, which, of course, may be the same court which
instituted the psychopathy proceedings, or a different court, to await further action, not with reference to
psychopathy, but with reference to the criminal charge of which he was convicted.  The plain purport of the
statute in this respect is that the court may not disregard the report of the superintendent of the hospital or the
person in charge of the county facility, but must abide by the same, treat the psychopathy proceedings as at an
end and proceed in the criminal case."

7. Redetermination of status

Once allowed to become final, determination that person is not mentally disordered sexual offender prevents
further findings regarding such status unless something new, such as commission of new offense, takes place
which might justify resumption of new mentally disordered sexual offender proceedings. Hoffman v. Superior
Court (App. 4 Dist. 1981) 177 Cal.Rptr. 868, 122 Cal.App.3d 715. Mental Health  465(1)

8. Additional hearing

Defendant committed as sexual psychopath was entitled to present witnesses at hearing under § 5518 [repealed;
see, now, § 6326 (repealed)] wherein he was judged still a sexual psychopath and had right to cross-examine
those testifying against him, but where his counsel entered into stipulation submitting matter on report of doctor
appointed to examine him and he made no objection to stipulation, he waived any right to present witnesses or
cross-examine witnesses against him. People v. Browning (App. 2 Dist. 1964) 36 Cal.Rptr. 174, 224
Cal.App.2d 35. Mental Health  466

Where superintendent of state hospital reported to committing court that defendant had not recovered from his



sexual psychopathy and that defendant was still a menace and superintendent recommended that defendant be
sentenced for his original offense rather than be recommitted for treatment as a sexual psychopath, the granting
of a further hearing on issue of defendant's sexual psychopathic condition was a matter within discretion of
court. People v. Blume (App. 4 Dist. 1960) 7 Cal.Rptr. 16, 183 Cal.App.2d 474. Mental Health  466

Sections 5517 and 5518 [repealed; see, now, this section and § 6326 (repealed)] which outlined procedure for
return of a defendant, who had been committed to state hospital but who was still a sexual psychopath, and a
menace to society, to committing court to await criminal charges, entitled such defendant to further hearing at
which he could be represented by counsel, produce witnesses in his own behalf, and cross-examine witnesses
produced against him. People v. Thompson (App. 1951) 102 Cal.App.2d 183, 227 P.2d 272. Mental Health

 466

9. Evidence

Evidence, which included reports of psychiatrists, was sufficient to support court's independent judgment that
defendant was no longer amenable to treatment in mentally disordered sex offender program. People v. Lee
(App. 4 Dist. 1980) 168 Cal.Rptr. 231, 110 Cal.App.3d 774. Mental Health  466

10. Probation

Where defendant, who pleaded guilty to misconduct with a five-year-old girl, was adjudged a sexual
psychopath and was committed to state hospital, and after a year and a half in the hospital, he was returned to
court and was granted probation, and thereafter defendant again misconducted himself with children, court had
right to terminate probation and to pronounce judgment, and was not required to commit defendant again to a
mental hospital under the sexual psychopathy law [repealed; see, now, § 6300 et seq.(repealed)].  People v.
Wells (App. 2 Dist. 1952) 112 Cal.App.2d 672, 246 P.2d 1023. Mental Health  466

11. Sentence and punishment

Record was devoid of prejudice to defendant from sentencing court's deviation from maximum term of
commitment specified by hearing court in determining defendant to be mentally disordered sex offender
warranting remand for resentencing, notwithstanding his expectation his term would be two years shorter,
where such consideration was of apparently little weight, and he received credit for time he served at state
hospital. People v. Server (App. 4 Dist. 1981) 178 Cal.Rptr. 206, 125 Cal.App.3d 721. Mental Health  467

Termination of mentally disordered sex offender commitment and imposition of sentence to state prison were
without statutory authorization. In re Weston (App. 2 Dist. 1980) 163 Cal.Rptr. 696, 104 Cal.App.3d 297.
Mental Health  466

Defendant who had pled guilty to assault with intent to commit rape, who had been committed to state hospital,
and who, some 30 months later, was returned to the court as a mentally disordered sex offender who had not
recovered, who would not benefit by further care and treatment, and who was danger to the health and safety of
others could be sent to prison to serve the remainder of his sentence without any jury determination of the
correctness of the report of the hospital staff. People v. Oglesby (App. 1 Dist. 1977) 135 Cal.Rptr. 640, 67
Cal.App.3d 34. Mental Health  466

Where defendant was returned to trial court pursuant to report of superintendent of state hospital that defendant
was no longer amenable to treatment as mentally disordered sex offender, and maximum sentence which could
have been imposed on defendant for original misdemeanor conviction was one year in county jail, for which
period of time defendant was entitled to credit because of time served under illegal commitment, trial court
could only impose misdemeanor sentence and order that defendant be discharged from further custody as
having already served sentence imposed. People v. Berry (App. 2 Dist. 1968) 65 Cal.Rptr. 125, 257 Cal.App.2d
731. Mental Health  465(5)

Where court lacked authority to conduct mentally disordered sex offender proceedings and, had the court not
conducted such proceedings defendant would have been sentenced to prison sooner than he was, he was entitled



to credit on his sentence for time spent under temporary and indeterminate commitment orders. People v. Foster
(1967) 63 Cal.Rptr. 288, 67 Cal.2d 604, 432 P.2d 976. Sentencing And Punishment  1171

Court did not abuse its discretion in imposing a prison sentence on defendant convicted of violating Pen.C. §
288 where superintendent of state hospital to which defendant was committed for treatment expressed opinion
that defendant was a sexual psychopath, would not benefit by care or treatment in a state hospital, and was a
menace to the health and safety of others. People v. Adams (App. 2 Dist. 1961) 14 Cal.Rptr. 604, 194
Cal.App.2d 1. Mental Health  465(1)

Where one committed as a sexual psychopath to department of mental hygiene for placement after pleading
guilty to a sex offense was returned to committing court because superintendent of mental hospital and director
of mental hygiene were of the opinion that he was cured or was no longer a fit subject for confinement in a
mental hospital, judgment must be pronounced on his plea of guilty and he must be committed to prison, in
absence of facts justifying probation. Ex parte Gross (App. 2 Dist. 1953) 115 Cal.App.2d 502, 252 P.2d 416,
vacated 42 Cal.2d 816, 270 P.2d 1025.

When a sexual psychopath was returned to superior court when director of mental hygiene and superintendent
of a mental hospital certify that he had recovered to such an extent as no longer to be a menace to safety of
others, it becomes duty of judge to go on with the case, and was within discretion of judge to send defendant to
prison. People v. Wells (App. 2 Dist. 1952) 112 Cal.App.2d 672, 246 P.2d 1023. Mental Health  466

Where defendant convicted of violating Pen.C. § 288 prohibiting committing of a lewd or lascivious act on a
child under age of fourteen years was committed to state hospital as being a sexual psychopath, and defendant
was returned from hospital to superior court, and certificate made by hospital superintendent and approved by
director of department of mental hygiene recited that defendant would not benefit by further treatment in
hospital and was not a menace to health and safety of others, action of trial court in sentencing defendant to
prison rather than returning defendant to jurisdiction of department of mental hygiene was not error. People v.
Neal (App. 2 Dist. 1951) 108 Cal.App.2d 491, 239 P.2d 38. Criminal Law  981(1)

Where defendant was convicted but was adjudged a sexual psychopath and was admitted to state hospital for
treatment, and defendant withdrew his plea of not guilty by reason of insanity when he was returned to trial
court after superintendent of state hospital advised court that defendant had not recovered from his sexual
psychopathy but that he would not be benefitted by further treatment, disposition of case by denial of probation
and sentence to state prison without determination that defendant was restored to sanity was not error. People v.
Tipton (App. 1 Dist. 1949) 90 Cal.App.2d 103, 202 P.2d 330. Mental Health  466

12. Return to society

Sexual psychopaths were to be returned to society only when court was positively convinced that they are no
longer dangerous to children. People v. Wells (App. 2 Dist. 1952) 112 Cal.App.2d 672, 246 P.2d 1023. Mental
Health  466

13. Appeal

Where letter of superintendent of state hospital to which accused had been committed as sexual psychopath was
insufficient to comply with this section for reporting to committing court, argument of defendant's counsel to
court that defendant should be recommitted to state hospital was sufficient to enable him to present point on
appeal. People v. Thompson (App. 1951) 102 Cal.App.2d 183, 227 P.2d 272. Criminal Law  1043(1)

§ 6325.1. Authority to place committed person on outpatient status 

     •     Historical Notes

Section 6325.1 was repealed by Stats.1981, c. 928, p. 3485, § 2.  For continued



application to certain sex offenders, see Historical and Statutory Notes under Welfare
and Institutions Code § 6300.

A person committed pursuant to Section 6316.2 may be placed on outpatient status as provided in Title 15
(commencing with Section 1600) of Part 2 of the Penal Code.

CREDIT(S)
(Added by Stats.1980, c. 547, p. 1527, § 23.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 6325.1 was renumbered § 6325.2 and amended by Stats.1977, c. 691, p. 2233, § 8.

Collateral References:

 Cal Digest of Official Reports 3d Series, Criminal Law §§191, 198.

§ 6325.2. Motion for new examination; time; hearing; court order 

     •     Notes of Decisions

Section 6325.2 was repealed by Stats.1981, c. 928, p. 3485, § 2.  For continued
application to certain sex offenders, see Historical and Statutory Notes under Welfare

and Institutions Code § 6300.

When a person is returned to the committing court pursuant to Section 6325, either party may move for a new
examination and hearing pursuant to Sections 6306 through 6318, inclusive, within five days of the person's
arrival.  The motion may be granted if the moving party shows by affidavit the existence of facts which
establish that the opinion certified under subdivision (a) or (b) of Section 6325 was an abuse of discretion.
Such hearing shall be set to commence within 30 days of the person's return to court.  If the opinion certified
was under subdivision (a) of Section 6325, and a new hearing is granted upon motion of the people, the person
shall be entitled to be admitted to bail or released on his own recognizance in the manner provided by law for
criminal cases.  If, at the conclusion of a hearing pursuant to this section, the person is found to remain a
mentally disordered sex offender who could benefit by treatment in the state hospital or other mental health
facility, the court may direct that the previous order of commitment remain in full force and effect.

CREDIT(S)
(Formerly § 6325.1, added by Stats.1976, c. 1101, p. 4979, § 13.5. Renumbered § 6325.2 and amended by
Stats.1977, c. 691, p. 2233, § 8.)

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §§3089, 3090

Notes Of Decisions

In general 1
Constitutional rights 2
Standard of proof 3



1. In general

Termination of mentally disordered sex offender commitment and imposition of sentence to state prison were
without statutory authorization. In re Weston (App. 2 Dist. 1980) 163 Cal.Rptr. 696, 104 Cal.App.3d 297.
Mental Health  466

2. Constitutional rights

Superior court's procedure for terminating defendant's mentally disordered sex offender status was not arbitrary
and did not deny defendant his due process rights. People v. Ginese (App. 4 Dist. 1981) 175 Cal.Rptr. 383, 121
Cal.App.3d 468. Constitutional Law  4343

Proceedings at which it was determined that defendant was no longer amenable to treatment in mentally
disordered sex offender program met constitutional standards. People v. Lee (App. 4 Dist. 1980) 168 Cal.Rptr.
231, 110 Cal.App.3d 774. Mental Health  466

Before a person can constitutionally be terminated from mentally disordered sex offender program he must at
least be informed of the grounds for his proposed exclusion, be given notice of his right to respond and to
respond in person before responsible official and opportunity to do so, and be given access to information relied
on by those who proposed to terminate his treatment. People v. Reyes (App. 1 Dist. 1980) 166 Cal.Rptr. 127,
107 Cal.App.3d 976. Mental Health  466

3. Standard of proof

Standard of proof applicable at hearing to terminate defendant's mentally disordered sex offender status was
proof by a preponderance of the evidence. People v. Ginese (App. 4 Dist. 1981) 175 Cal.Rptr. 383, 121
Cal.App.3d 468. Mental Health  466

§ 6325.3. Authority to place committed person on outpatient status 

Section 6325.3 was repealed by Stats.1981, c. 928, p. 3485, § 2.  For continued
application to certain sex offenders, see Historical and Statutory Notes under Welfare

and Institutions Code § 6300.

A person committed to a state hospital or other treatment facility under the provisions of Section 6316 or 6321
may be placed on outpatient status from such commitment as provided in Title 15 (commencing with Section
1600) of Part 2 of the Penal Code.

CREDIT(S)
(Added by Stats.1980, c. 547, p. 1528, § 24.)

§ 6325.5. Certification of no recovery and continued menace; release upon probation or other court
disposition 

     •     Research References

Section 6325.5 was repealed by Stats.1981, c. 928, p. 3485, § 2.  For continued
application to certain sex offenders, see Historical and Statutory Notes under Welfare

and Institutions Code § 6300.

If the opinion so certified is under subdivision (b) of Section 6325, the person may not be released until such
time as probation is granted or such other disposition as the court may deem necessary and proper is made of
the case.



CREDIT(S)
(Added by Stats.1973, c. 346, p. 770, § 1.)
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Bail for mentally disordered sex offenders; Comment. (1974) 5 Pac.L.J. 335.

Collateral References:

 41 Am Jur 2d Incompetent Persons §59.

§ 6327. Persons committed for indeterminate period; report; return to court; hearing; recommitment;
subsequent hearings; recovery and return to criminal court 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Section 6327 was repealed by Stats.1981, c. 928, p. 3485, § 2.  For continued
application to certain sex offenders, see Historical and Statutory Notes under Welfare

and Institutions Code § 6300.

After a person has been committed to the State Department of Mental Health for placement in a state hospital or
to a county mental health director for placement in a treatment facility as a mentally disordered sex offender
and has been confined or released on outpatient status pursuant to Title 15 (commencing with Section 1600) of
Part 2 of the Penal Code for a period of not less than six months from the date of the order of commitment, the
committing court may upon its own motion or on motion by or on behalf of the person committed, require the
medical director of the state hospital or other facility or the outpatient supervisor, as appropriate, to forward to
the committing court and to the county mental health director or a designee, within 30 days an opinion under
subdivision (a) or (b) of Section 6325, including therein a report, diagnosis, and recommendation concerning
the person's future care, supervision, or treatment.  After receipt of the report, the committing court may order
the return of the person to the court for a hearing as to whether the person is still a mentally disordered sex
offender within the meaning of this article.

The court shall give notice of the hearing date to the county mental health director or a designee and to the
Director of Mental Health.

The hearing shall be conducted substantially in accordance with Sections 6306 to 6314, inclusive.  If, after the
hearing, the judge finds that the person has not recovered from the mental disorder and is still a danger to the
health and safety of others, the judge shall order the person returned to the State Department of Mental Health
or county mental health director under the prior order of commitment.  The court shall transmit a copy of its
order to the county mental health director or a designee and to the Director of Mental Health.  A subsequent
hearing may not be held under this section until the person has been confined or on outpatient status for an
additional period of six months from the date of return to the department or county mental health director.  If
the court finds that the person has recovered from the mental disorder to such an extent that the person is no
longer a danger to the health and safety of others, or that the person will not benefit by further care and
treatment in the hospital or other facility and is not a danger to the health and safety of others, the committing
court shall thereafter cause the person to be returned to the court in which the criminal charge was tried to await
further action with reference to such criminal charge.  The court in which the criminal charge was tried shall
notify the county mental health director or a designee and the Director of Mental Health of the outcome of the
criminal proceedings.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.  Amended by Stats.1971, c. 1593, p. 3362,



§ 420, operative July 1, 1973; Stats.1975, c. 1274, p. 3405, § 19; Stats.1976, c. 1101, p. 4980, § 15; Stats.1977,
c. 1252, p. 4602, § 639, operative July 1, 1978; Stats.1979, c. 991, p. 3376, § 3; Stats.1980, c. 547, p. 1528, §
25.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Derivation: Former § 5519, added by Stats.1965, c. 391, p. 1652, § 5.
Former § 5519, added by Stats.1952, 1st Ex.Sess., c. 24, p. 387, § 12, amended by Stats.1963, c. 1913,

p. 1064, § 19.

Research References

Law Review And Journal Commentaries

Mens rea and status criminality, Anthony A. Cuomo. (1967) 40 S.Cal.L.Rev. 463.
Organically induced behavioral change and release decisions. Richard Delgado (1977) 50

S.Cal.L.Rev. 215.
Psychiatry and presumption of expertise: Flipping coins in courtroom.  Bruce J. Ennis and Thomas

R. Litwack (1974) 62 Cal.L.Rev. 693.
Right to effective mental treatment.  Ralph Kirkland Schwitzgebel (1974) 62 Cal.L.Rev. 936.
Role of counsel in civil commitment proceeding. Thomas R. Litwack (1974) 62 Cal.L.Rev. 816.
Sex-based discrimination in the mental institutionalization of women. Robert T. Roth and Judith

Lerner (1974) 62 Cal.L.Rev. 789.
1998 Main Volume

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §3091
 Cal Digest of Official Reports 3d Series, Criminal Law §§191 et seq.
 41 Am Jur 2d Incompetent Persons §§50, 56.
Applicability, in proceedings under statutes relating to sexual psychopaths, of constitutional

provisions for protection of a person accused of crime.  34 ALR3d 652.

Notes Of Decisions

In general 2
Appeal 10
Constitutional rights 3
Discretion 6
Evidence 8
Hearing 7
Nature of proceeding 4
Procedure, generally 5
Sentence and punishment 9
Validity 1

1. Validity

Under Sexual Psychopathy Act [repealed; see, now, § 6300 et seq.(repealed)] which provided for treatment for



mentally disordered sex offenders, procedure by which offender was returned to court at intervals of not less
than six months for hearing and recommendation on his future care was not arbitrary and unreasonable where
purpose of confinement was the protection of society and treatment of the offender rather than punishment.
People v. Rancier (App. 3 Dist. 1966) 49 Cal.Rptr. 876, 240 Cal.App.2d 579. Mental Health  433(2)

The procedure under the sexual psychopath act [repealed; see, now, § 6300 et seq.(repealed)] by which a person
might be transferred from court to court or from hospital to hospital, even when it permits one originally
convicted of misdemeanor to be incarcerated at San Quentin, was not arbitrary or unreasonable, in view of
prime purpose of act of protecting society against sexual psychopaths. People v. Levy (App. 1957) 151
Cal.App.2d 460, 311 P.2d 897. Mental Health  466

Provision of § 5519 (repealed; see, now, this section) affording committed sexual psychopath opportunity to
have his condition reinvestigated and readjudicated prescribes a reasonable method of dealing with sexual
psychopaths, and is valid. People v. Gross (App. 2 Dist. 1956) 139 Cal.App.2d 607, 294 P.2d 88, appeal
dismissed, certiorari denied 76 S.Ct. 1057, 351 U.S. 977, 100 L.Ed. 1493, certiorari denied 77 S.Ct. 366, 352
U.S. 973, 1 L.Ed.2d 326. Mental Health  433(2)

2. In general

Where defendant after having been committed to state hospital for observation as probable mentally disordered
sex offender is returned to court pursuant to report of superintendent that defendant is mentally disordered sex
offender but will not profit by further treatment, trial court is not authorized to order defendant recommitted to
state hospital for any purpose. People v. Berry (App. 2 Dist. 1968) 65 Cal.Rptr. 125, 257 Cal.App.2d 731.
Mental Health  466

Where superintendent of institution to which sexual psychopath has been committed voluntarily submits report
of condition of patient to committing court, committing court upon determining that patient has not recovered
will certify patient to superior court for hearing at which patient may present witnesses and cross-examine any
adverse witnesses, while at hearing resulting from report of superintendent by order of committing court, court
is required to appoint at least two psychiatrists to hear testimony and to testify and be cross-examined. People v.
Bennett (App. 2 Dist. 1966) 53 Cal.Rptr. 579, 245 Cal.App.2d 10. Mental Health  466

Where state hospital superintendent certified that petitioner, who had been placed at state hospital as an alleged
sexual psychopath, would not benefit by further treatment and was not a menace to others, petitioner would
have to be returned to Municipal Court for further action with reference to the original criminal charge of
loitering about a school, and the superior court, which had committed the petitioner to the hospital, would not
be entitled to proceed further under sexual psychopathy statute, even though court-appointed psychiatrists
believed petitioner still to be a menace. Russell v. Superior Court In and For Alameda County (App. 1959) 172
Cal.App.2d 60, 342 P.2d 389. Mental Health  466

The case of In re Stone (1948) 197 P.2d 847, 87 Cal.App.2d 777, which construed former § 5502.5, and which
was decided prior to the reenactment of former § 5502.5 in 1949 as § 5517 [repealed; see, now, § 6325
(repealed)] and prior to the enactment of § 5519 (repealed; see, now, this section) and § 5518 [repealed; see,
now, § 6326 (repealed)] which altered former § 5502.5 in material respects, was no longer a precedent. People
v. Gross (App. 2 Dist. 1956) 139 Cal.App.2d 607, 294 P.2d 88, appeal dismissed, certiorari denied 76 S.Ct.
1057, 351 U.S. 977, 100 L.Ed. 1493, certiorari denied 77 S.Ct. 366, 352 U.S. 973, 1 L.Ed.2d 326.

No substantial right of accused, adjudged to be sexual psychopath in 1948, was violated by reenactment of §
5502.5 as § 5517 [repealed; see, now, § 6325 (repealed)] and the passage of § 5519 (repealed; see, now, this
section) and§ 5518 [repealed; see, now, § 6326 (repealed)] in 1949, after his commitment and before he was
sentenced for his crime, and court had jurisdiction to redetermine his condition under sexual psychopath laws as
they stood at time he applied for redetermination, notwithstanding that such laws had been changed in material
respects since his commitment. People v. Gross (App. 2 Dist. 1956) 139 Cal.App.2d 607, 294 P.2d 88, appeal
dismissed, certiorari denied 76 S.Ct. 1057, 351 U.S. 977, 100 L.Ed. 1493, certiorari denied 77 S.Ct. 366, 352



U.S. 973, 1 L.Ed.2d 326.

3. Constitutional rights

Before a person can constitutionally be terminated from mentally disordered sex offender program he must at
least be informed of the grounds for his proposed exclusion, be given notice of his right to respond and to
respond in person before responsible official and opportunity to do so, and be given access to information relied
on by those who proposed to terminate his treatment. People v. Reyes (App. 1 Dist. 1980) 166 Cal.Rptr. 127,
107 Cal.App.3d 976. Mental Health  466

The provisions of § 6326 (repealed) for certification and commitment of a mentally disordered sex offender
who is not amenable to hospital treatment and who remains a danger to the health and safety of others did not
impose a cruel and unusual punishment and did not offend against constitutional guarantees of due process and
equal protection. People v. Thomas (App. 4 Dist. 1968) 67 Cal.Rptr. 234, 260 Cal.App.2d 196. Constitutional
Law  3175; Constitutional Law  4344; Sentencing And Punishment  1596; Mental Health 
433(2)

At hearing following report that person charged is a dangerous mentally disordered sex offender not amenable
to treatment, there must be presentation of evidence in manner and of kind ordinarily required as basis for
judicially determined findings of fact, and accordingly, hearing under review, wherein only evidence in support
of court's order committing defendant for indeterminate period to department of mental hygiene was written
report of hospital superintendent, did not accord defendant statutory or constitutional due process, rendering the
commitment order void. People v. Armstrong (App. 4 Dist. 1968) 67 Cal.Rptr. 73, 260 Cal.App.2d 190.
Constitutional Law  4344; Mental Health  462

Where defendant who had been committed as a sexual psychopath filed a motion for his return to court for
certain psychopathic proceedings, and the court granted the motion and it was ordered that the psychopath be
returned for a hearing upon the order, but defendant was not present at the hearing nor were witnesses sworn or
examined and he had no counsel, order of the court recommitting the alleged psychopath was invalid. In re
Martinez (App. 4 Dist. 1955) 130 Cal.App.2d 239, 278 P.2d 727. Mental Health  466

4. Nature of proceeding

Proceedings leading to determination that person is mentally disordered sex offender who should be confined
indefinitely in facilities located in prison should be conducted with utmost care and all reasonable doubts
concerning rights available to person to guard against erroneous determination should be resolved in his favor.
People v. Bennett (App. 2 Dist. 1966) 53 Cal.Rptr. 579, 245 Cal.App.2d 10. Mental Health  455

Former §§ 5517 and 5518, added by Stats.1965, c. 391, pp. 1651, 1652, § 5 [repealed; see, now, §§ 6325, 6326
(repealed)], providing that proceedings under sexual psychopathy law would not be commenced until
adjudication had been made on criminal charge was response to problem of obtaining criminal conviction after
sexual psychopath had been hospitalized for such period of time as to result in loss of evidence. People v.
Bennett (App. 2 Dist. 1966) 53 Cal.Rptr. 579, 245 Cal.App.2d 10. Mental Health  433(2)

Sexual psychopathy proceedings are essentially civil in nature, even though place provided for custodial care
and treatment are on grounds of state prison. People v. Barzee (App. 1 Dist. 1963) 28 Cal.Rptr. 692, 213
Cal.App.2d 139. Mental Health  456

Separate proceeding of civil nature exists for purpose of protecting society against activities of sexual
psychopaths and at same time affording means whereby person found guilty of criminal offense may be aided
by medical treatment, and when such proceedings have run their course, criminal proceedings are to be
resumed. People v. Horton (App. 2 Dist. 1961) 13 Cal.Rptr. 33, 191 Cal.App.2d 592. Mental Health  456

Sexual psychopathy proceedings are civil in nature and are collateral to criminal proceedings. People v. Hymes
(App. 1958) 161 Cal.App.2d 668, 327 P.2d 219, certiorari denied 80 S.Ct. 1067, 362 U.S. 980, 4 L.Ed.2d 1015.



Mental Health  456

A sexual psychopathy hearing is a civil proceeding, collateral to criminal case under which accused was first
arraigned. People v. Gross (App. 2 Dist. 1956) 139 Cal.App.2d 607, 294 P.2d 88, appeal dismissed, certiorari
denied 76 S.Ct. 1057, 351 U.S. 977, 100 L.Ed. 1493, certiorari denied 77 S.Ct. 366, 352 U.S. 973, 1 L.Ed.2d
326. Mental Health  456

5. Procedure, generally

When a proposal to terminate mentally disordered sex offender proceedings is initiated either by the head of the
treatment facility or by the courts, an entirely different set of procedural rules applies for the purpose of
assuring that the court has adequate current information and that committed person will have opportunity to
challenge opinion of treating facility if person desires to do so. In re Weston (App. 2 Dist. 1980) 163 Cal.Rptr.
696, 104 Cal.App.3d 297. Mental Health  466

Jurisdictional to a valid order recommitting person to department of mental hygiene as a dangerous mentally
disordered sex offender not amenable to treatment is prior valid commitment order. People v. Armstrong (App.
4 Dist. 1968) 67 Cal.Rptr. 73, 260 Cal.App.2d 190. Mental Health  466

Where defendant who had been indefinitely committed to superintendent of state hospital as mentally
disordered sex offender was returned to trial court pursuant to superintendent's report that defendant was not
amenable to further treatment, trial court's order, to the extent that it resumed criminal proceedings and
pronounced sentence, was valid order even though order by which defendant had been committed to state
hospital was invalid and defendant's detention at state hospital was illegal. People v. Berry (App. 2 Dist. 1968)
65 Cal.Rptr. 125, 257 Cal.App.2d 731. Mental Health  466

Where patient committed to hospital as sexual psychopath requested report of hospital superintendent to be
furnished to committing court and report was unfavorable and hearing was held, court was authorized if not
required to appoint two independent psychiatrists to examine patient and failure to do so and to place sole
reliance on opinion of superintendent of hospital was improper even though patient did not fully avail himself
of rights afforded in hearing given him to establish fact of superintendent's prejudice by subpoenaing him or by
presenting evidence of psychiatrist at hospital where he was committed. People v. Bennett (App. 2 Dist. 1966)
53 Cal.Rptr. 579, 245 Cal.App.2d 10. Mental Health  466

Order committing defendant to state hospital as sexual psychopath for an indeterminate period stayed further
criminal proceedings which might be reinstated only by termination of defendant's commitment to state hospital
pursuant to procedures prescribed by § 5519 (repealed; see, now, this section). People v. Bales (App. 4 Dist.
1960) 4 Cal.Rptr. 205, 180 Cal.App.2d 16. Mental Health  465(1)

Accused, having expressed his satisfaction and asked leave to submit his cause, could not complain on appeal
from order recommitting him as a sexual psychopath that court had not afforded him a reasonable opportunity
to produce witnesses. People v. Gross (App. 2 Dist. 1956) 139 Cal.App.2d 607, 294 P.2d 88, appeal dismissed,
certiorari denied 76 S.Ct. 1057, 351 U.S. 977, 100 L.Ed. 1493, certiorari denied 77 S.Ct. 366, 352 U.S. 973, 1
L.Ed.2d 326. Mental Health  467

6. Discretion

Where defendant was returned to trial court pursuant to report of superintendent of state hospital that defendant
was mentally disordered sex offender but would not profit by further treatment in hospital, trial court had
alternative of making commitment for indefinite period to department of mental hygiene or of resuming
criminal proceedings and imposing any lawful sentence. People v. Berry (App. 2 Dist. 1968) 65 Cal.Rptr. 125,
257 Cal.App.2d 731. Mental Health  466

Where superintendent of hospital in which sexual psychopath has been committed has been ordered to furnish
opinion as to condition of patient and opinion is that patient is still dangerous but has received maximum
benefit from treatment, committing court may order patient recommitted without further hearing on patient's



condition or court may determine not to follow superintendent's recommendation that patient be sentenced on
criminal charge and instead recertify patient to superior court. People v. Bennett (App. 2 Dist. 1966) 53
Cal.Rptr. 579, 245 Cal.App.2d 10. Mental Health  466

Under sexual psychopath statute [repealed; see, now, § 6300 et seq.(repealed)] trial court did not abuse
discretion in denying defendant, who had been committed as sexual psychopath for indeterminate period, a
hearing on basis of mental hygiene director's report which concluded that defendant had improved, but had not
recovered from sexual psychopathy and was still a menace to health and safety of others, including children
under 14 years of age. People v. Barzee (App. 1 Dist. 1963) 28 Cal.Rptr. 692, 213 Cal.App.2d 139. Mental
Health  466

Trial court has discretion to send sexual psychopath to state's prison, even though medical experts certify that
he has recovered to such extent as to no longer be menace to safety of others. People v. Horton (App. 2 Dist.
1961) 13 Cal.Rptr. 33, 191 Cal.App.2d 592. Mental Health  465(1)

7. Hearing

Order committing defendant convicted of misdemeanor to state hospital for observation as mentally disordered
sex offender, entered without required certification and without defendant's having been advised of right to
make reply and to produce witnesses and without compliance with hearing requirement was void. People v.
Berry (App. 2 Dist. 1968) 65 Cal.Rptr. 125, 257 Cal.App.2d 731. Mental Health  464

Where opinion of superintendent of hospital in which sexual psychopath has been committed is that patient has
received maximum benefit from treatment and is no longer dangerous to others, committing court should not be
permitted to hold hearing for purpose of reaching contrary determination, even though § 5519 added by
Stats.1965, c. 391, p. 1652, § 5 (repealed; see, now, this section) appears to authorize such hearing. People v.
Bennett (App. 2 Dist. 1966) 53 Cal.Rptr. 579, 245 Cal.App.2d 10. Mental Health  466

Defendant committed as sexual psychopath was entitled to present witnesses at hearing under § 5518 [repealed;
see, now, § 6326 (repealed)] wherein he was judged still a sexual psychopath and had right to cross-examine
those testifying against him, but where his counsel entered into stipulation submitting matter on report of doctor
appointed to examine him and he made no objection to stipulation, he waived any right to present witnesses or
cross-examine witnesses against him. People v. Browning (App. 2 Dist. 1964) 36 Cal.Rptr. 174, 224
Cal.App.2d 35. Mental Health  466

Hearing on issue of present mental status under sexual psychopath statute [repealed; see, now, § 6300 et
seq.(repealed)] was not mandatory, but lay in sound discretion of court. People v. Barzee (App. 1 Dist. 1963) 28
Cal.Rptr. 692, 213 Cal.App.2d 139. Mental Health  462

Where superintendent of state hospital reported to committing court that defendant had not recovered from his
sexual psychopathy and that defendant was still a menace and superintendent recommended that defendant be
sentenced for his original offense rather than be recommitted for treatment as a sexual psychopath, the granting
of a further hearing on issue of defendant's sexual psychopathic condition was a matter within discretion of
court. People v. Blume (App. 4 Dist. 1960) 7 Cal.Rptr. 16, 183 Cal.App.2d 474. Mental Health  466

Pen.C. § 1200 with respect to arraignment and judgment did not apply to sexual psychopathy hearing. People v.
Gross (App. 2 Dist. 1956) 139 Cal.App.2d 607, 294 P.2d 88, appeal dismissed, certiorari denied 76 S.Ct. 1057,
351 U.S. 977, 100 L.Ed. 1493, certiorari denied 77 S.Ct. 366, 352 U.S. 973, 1 L.Ed.2d 326. Mental Health 
433(2)

8. Evidence

Rule that finding that person is mentally disordered sex offender must be made by proof beyond reasonable
doubt applies to any stage of proceedings in which person is committed or recommitted to state department of
health pursuant to finding of such sex offender status. People v. Burnick (1975) 121 Cal.Rptr. 488, 14 Cal.3d



306, 535 P.2d 352. Mental Health  460(1)

Neither § 5518 nor 5519, added by Stats.1965, c. 391, p. 1652, § 5, [repealed; see, now, § 6326 (repealed) and
this section] providing for hearing as to condition of patient committed to state hospital as sexual psychopath
indicated whether report of superintendent of hospital could be received as evidence or that such report could be
received in lieu of testimony of court-appointed psychiatrist. People v. Bennett (App. 2 Dist. 1966) 53 Cal.Rptr.
579, 245 Cal.App.2d 10. Mental Health  466

Burden was upon accused, appealing from order recommitting him under sexual psychopath laws, to show that
material part of record was incorrect, in order to obtain correction thereof. People v. Gross (App. 2 Dist. 1956)
139 Cal.App.2d 607, 294 P.2d 88, appeal dismissed, certiorari denied 76 S.Ct. 1057, 351 U.S. 977, 100 L.Ed.
1493, certiorari denied 77 S.Ct. 366, 352 U.S. 973, 1 L.Ed.2d 326. Mental Health  467

9. Sentence and punishment

Termination of mentally disordered sex offender commitment and imposition of sentence to state prison were
without statutory authorization. In re Weston (App. 2 Dist. 1980) 163 Cal.Rptr. 696, 104 Cal.App.3d 297.
Mental Health  466

10. Appeal

In the case of Gross v. Superior Court of Los Angeles County (1954) 42 Cal.2d 816, 270 P.2d 1025, the court
said: "While there is no provision in the Welfare & Institutions Code for an appeal in sexual psychopath
proceedings as there are for some of the other proceedings there authorized, we do not believe that is an
indication that the general provisions on appeal, Code Civ.Proc.§ 963 [repealed; see, now, § 904.1] do not
apply.  It would thus appear that the original order of commitment as a sexual psychopath is appealable as a
final judgment in a special proceeding and that subsequent orders made under section 5519 [repealed; see now,
this section] would be appealable as special orders after final judgment."

§ 6328. Privileges of persons confined 

     •     Historical Notes     •     Research References

Section 6328 was repealed by Stats.1981, c. 928, p. 3485, § 2.  For continued
application to certain sex offenders, see Historical and Statutory Notes under Welfare

and Institutions Code § 6300.

The superintendent of a state hospital or other facility may extend to any person confined therein pursuant to
this article such of the privileges granted to other patients of the hospital or facility as are not incompatible with
his detention or unreasonably conducive to his escape from custody.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.  Amended by Stats.1975, c. 1274, p. 3405,
§ 20.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Derivation: Former § 5520, added by Stats.1965, c. 391, p. 1653, § 5.
Former § 5520, added by Stats.1952, 1st Ex.Sess., c. 24, p. 388, § 13.



Research References

Law Review And Journal Commentaries

Institutionalizing the rights of mental patients: Committing the Legislature.  Grant H. Morris (1974)
62 Cal.L.Rev. 957.

1998 Main Volume

Collateral References:

 41 Am Jur 2d Incompetent Persons §§31 et seq., 49.
Applicability, in proceedings under statutes relating to sexual psychopaths, of constitutional

provisions for protection of a person accused of crime.  34 ALR3d 652.

§ 6329. District attorney; appearance for people 

     •     Historical Notes

Section 6329 was repealed by Stats.1981, c. 928, p. 3485, § 2.  For continued
application to certain sex offenders, see Historical and Statutory Notes under Welfare

and Institutions Code § 6300.

The district attorney of the county may appear on behalf of the people at any of the hearings held pursuant to
this article.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Derivation: Former § 5521, added by Stats.1965, c. 391, p. 1653, § 5.
Former § 5521, added by Stats.1952, 1st Ex.Sess. c. 24, p. 388, § 14.
1998 Main Volume

Collateral References:

 41 Am Jur 2d Incompetent Persons §50.

§ 6330. Escape; punishment 

     •     Historical Notes     •     Research References

Section 6330 was repealed by Stats.1981, c. 928, p. 3485, § 2.  For continued
application to certain sex offenders, see Historical and Statutory Notes under Welfare

and Institutions Code § 6300.

Every person committed to a state hospital or state institution or other public or private mental health facility as
a mentally disordered sex offender, who escapes from or who escapes while being conveyed to or from such
county facility, state hospital or state institution, is punishable by imprisonment in the state prison; or in the



county jail not to exceed one year.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.  Amended by Stats.1975, c. 1274, p. 3406,
§ 21; Stats.1976, c. 1139, p. 5174, § 345; Stats.1976, c. 1101, p. 5180, § 16.)

Historical Notes
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1998 Main Volume
Derivation: Former § 5522, added by Stats.1965, c. 391, p. 1653, § 5.
Former § 5522, added by Stats.1953, c. 366, p. 1635, § 1, amended by Stats.1963, c. 1913, p. 915, § 20.

Research References

Cross References

Escapes,
Aiding or abetting, see Penal Code §§ 109, 4534.
Attempts, see Penal Code § 4530 et seq.
Juvenile delinquents, institutions for, see Welfare and Institutions Code §§ 1152, 7325 et seq.
Mentally disordered, see Welfare and Institutions Code § 7325 et seq.

Payment of costs of trial of person charged with escape or attempt to escape, see Welfare and
Institutions Code § 4117.

Law Review Commentaries

Escaping the asylum: When freedom is a crime.  Grant H. Morris, 40 San Diego L.Rev. 481 (2003).
1998 Main Volume

Collateral References:

 27 Am Jur 2d Escape, Prison Breaking, and Rescue §§1 et seq.

§ 6331. Operative effect of article; application to persons already committed; amendment of section 

     •     Notes of Decisions

Article 1 was repealed by Stats.1981, c. 928, § 2.  For continued application to
certain sex offenders, see Historical Note under § 6300.

This article shall become inoperative the day after the election at which the electors adopt this section, except
that the article shall continue to apply in all respects to those already committed under its provisions.

The provisions of this section shall not be amended by the Legislature except by statute passed in each house by
rollcall vote entered in the journal, two-thirds of the membership concurring, or by a statute that becomes
effective only when approved by the electors.

CREDIT(S)
(Added by Initiative Measure, approved by the people, June 8, 1982.)

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §§7, 3087



Notes Of Decisions

Validity 1

1. Validity

Where entire article dealing with mentally disturbed sex offenders was repealed, and legislative analyst
observed in voters' pamphlet explaining initiative proposition that that section of proposition which declared
inoperative article governing mentally disturbed sex offenders was superfluous and had no effect, any
procedural defect in adopting that section of proposition was harmless, especially in view of severability clause
of proposition. Brosnahan v. Brown (1982) 186 Cal.Rptr. 30, 32 Cal.3d 236, 651 P.2d 274. Statutes  301

§ 6332. Outpatient status; actual custody and credit toward maximum term of commitment or term of
extended commitment; time spent in locked facilities 

Article 1 was repealed by Stats.1981, c. 928, § 2.  For continued application to
certain sex offenders, see Historical Note under § 6300.

For a person committed as a mentally disordered sex offender, whose term of commitment has been extended
pursuant to former Section 6316.2, and who is placed on outpatient status pursuant to Section 1604 of the Penal
Code, time spent on outpatient status, except when placed in a locked facility at the direction of the outpatient
supervisor, shall not count as actual custody and shall not be counted toward the person's maximum term of
commitment or toward the person's term of extended commitment.

CREDIT(S)
(Added by Stats. 1993-94, 1st Ex.Sess., c. 9 (S.B.39), § 3.)

Article 2. Mentally Retarded Persons

§ 6500. Commitment of persons dangerous to self or others; expiration of commitment order; counsel;
duty of district attorney or county counsel 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Section operative until Jan. 1, 2012.  See, also, section operative Jan. 1, 2012.
On and after July 1, 1971, no mentally retarded person may be committed to the State Department of
Developmental Services pursuant to this article, unless he or she is a danger to himself or herself, or others.  For
the purposes of this article, dangerousness to self or others shall be considered to include, but not be limited to,
a finding of incompetence to stand trial pursuant to the provisions of Chapter 6 (commencing with Section
1367) of Title 10 of Part 2 of the Penal Code when the defendant has been charged with murder, mayhem,
aggravated mayhem, a violation of Section 207, 209, or 209.5 of the Penal Code in which the victim suffers
intentionally inflicted great bodily injury, robbery perpetrated by torture or by a person armed with a dangerous
or deadly weapon or in which the victim suffers great bodily injury, carjacking perpetrated by torture or by a
person armed with a dangerous or deadly weapon or in which the victim suffers great bodily injury, a violation
of subdivision (b) of Section 451 of the Penal Code, a violation of paragraph (1) or (2) of subdivision (a) of
Section 262 or paragraph (2) or (3) of subdivision (a) of Section 261 of the Penal Code, a violation of Section
288 of the Penal Code, any of the following acts when committed by force, violence, duress, menace, fear of
immediate and unlawful bodily injury on the victim or another person: a violation of paragraph (1) or (2) of



subdivision (a) of Section 262 of the Penal Code, a violation of Section 264.1, 286, or 288a of the Penal Code,
or a violation of subdivision (a) of Section 289 of the Penal Code; a violation of Section 459 of the Penal Code
in the first degree, assault with intent to commit murder, a violation of Section 220 of the Penal Code in which
the victim suffers great bodily injury, a violation of Section 12303.1, 12303.3, 12308, 12309, or 12310 of the
Penal Code, or if the defendant has been charged with a felony involving death, great bodily injury, or an act
which poses a serious threat of bodily harm to another person.

If the mentally retarded person is in the care or treatment of a state hospital, developmental center, or other
facility at the time a petition for commitment is filed pursuant to this article, proof of a recent overt act while in
the care and treatment of a state hospital, developmental center, or other facility is not required in order to find
that the person is a danger to self or others.

Any order of commitment made pursuant to this article shall expire automatically one year after the order of
commitment is made.  This section shall not be construed to prohibit any party enumerated in Section 6502
from filing subsequent petitions for additional periods of commitment.  In the event subsequent petitions are
filed, the procedures followed shall be the same as with an initial petition for commitment.

In any proceedings conducted under the authority of this article, the alleged mentally retarded person shall be
informed of his or her right to counsel by the court, and if the person does not have an attorney for the
proceedings, the court shall immediately appoint the public defender or other attorney to represent him or her.
The person shall pay the cost for the legal services if he or she is able to do so.  At any judicial proceeding
under the provisions of this article, allegations that a person is mentally retarded and a danger to himself or
herself or to others shall be presented by the district attorney for the county unless the board of supervisors, by
ordinance or resolution, delegates this authority to the county counsel.

CREDIT(S)
(Formerly § 6500.1, added by Stats.1970, c. 351, p. 765, § 3.  Amended by Stats.1971, c. 1593, p. 3363, §
421.1, operative July 1, 1973; Stats.1975, c. 694, p. 1651, § 27; Stats.1977, c. 1252, p. 4603, § 641, operative
July 1, 1978; Stats.1977, c. 695, p. 2248, § 7; Stats.1978, c. 429, p. 1462, § 220.  Renumbered § 6500 and
amended by Stats.1978, c. 1319, p. 4316, § 2.  Amended by Stats.1989, c. 897, § 47; Stats.1993, c. 610 (A.B.6),
§ 33, eff. Oct. 1, 1993; Stats.1993, c. 611 (S.B.60), § 37, eff. Oct. 1, 1993; Stats.1994, c. 224 (S.B.1436), § 10;
Stats.1996, c. 1075 (S.B.1444), § 20; Stats.1996, c. 1076 (S.B.1391), § 5.)

Validity

Historical Notes

Historical And Statutory Notes

2010 Main Volume
The 1971 amendment substituted, in the first sentence of the first paragraph, "State Department of

Health" for "Department of Mental Hygiene".
The 1975 amendment added the second paragraph; and inserted what are now the first and second

sentences of the last paragraph.
The 1977 amendment by c. 695 inserted the remainder of the first paragraph which follows the first

sentence; and substituted in the first sentence of the third paragraph "informed of his right to
counsel" for "informed to his right to counsel".

Section 896 of Stats.1977, c. 1252, p. 4692, provides:
"Any section of any act enacted by the Legislature during the 1977 portion of the 1977-78 Regular

Session, which takes effect on or before January 1, 1978, and which amends, amends and renumbers,
adds, or repeals a section amended, amended and renumbered, or repealed by this act, shall prevail
over this act, whether such act is enacted prior or subsequent to this act."

The 1978 amendment by c. 429 substituted, in the first sentence of the first paragraph, "Department of



Developmental Services" for "Department of Health".
The 1978 amendment and renumbering by c. 1319, added the third sentence of the third paragraph.
The 1989 amendment, in the first paragraph, added references to aggravated mayhem and Penal Code §

451, subd.(b); and made other non-substantive changes.
The 1993 amendment, in the first paragraph, in the second sentence, inserted "carjacking perpetrated by

torture or by a person armed with a dangerous or deadly weapon or in which the victim suffers great
bodily injury", substituted "paragraph" for "subdivisions", and inserted "subdivision (a) of".

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

Amendment of this section by § 37.5 of Stats.1993, c. 611, failed to become operative under the
provisions of § 60 of that Act.

Amendment of this section by § 33.5 of Stats.1993, c. 610, failed to become operative under the
provisions of § 55 of that Act.

The 1994 amendment, in the first paragraph, substituted "Section 207, 209, or 209.5" for "Section 207
or 209"; and made a nonsubstantive change.

The 1996 amendment, in the first paragraph, substituted "a violation of paragraph (1) or (2) of
subdivision (a) of Section 262 or paragraph (2) or (3) of subdivision (a) of Section 261 of the Penal
Code, a violation of Section 288 of the Penal Code, any of the following acts when committed by
force, violence, duress, menace, fear of immediate and unlawful bodily injury on the victim or
another person: a violation of paragraph (1) or (2) of subdivision (a) of Section 262 of the Penal
Code, a violation of Section, 264.1, 286, or 288a of the Penal Code, or a violation of subdivision (a)
of Section 289 of the Penal Code;" for "a violation of paragraph (2) or (3) of subdivision (a) of
Section 261 of the Penal Code"; inserted the second paragraph relating to mentally retarded persons
in the care or treatment of a state hospital, developmental center, or other facility at the time of the
petition for commitment; and made other, nonsubstantive changes.

Operative effect of Stats.1996, c. 1076 (S.B.1391), see Historical and Statutory Notes under Penal Code
§ 1370.

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

Former Notes
Former § 6500, added by Stats.1967, c. 1667, p. 4107, § 37, amended by Stats.1971, c. 1593, p. 3363, §

421; Stats.1975, c. 694, p. 1650, § 26; Stats.1977, c. 1252, p. 4602, § 640, relating to definitions,
was repealed by Stats.1978, c. 1319, p. 4316, § 1.

Former § 6500 was derived from former § 5250; added by Stats.1937, c. 699, p. 1972, amended by
Stats.1945, c. 137, p. 622, § 1, former § 5275, enacted by Stats.1937, c. 369, p. 1133, former § 5590,
added by Stats.1965, c. 391, p. 1668, § 5, and Stats.1917, c. 776, p. 1626, § 16.

Former § 6500, enacted by Stats.1937, c. 369, p. 1147, § 6500, as amended, was renumbered § 7200 and
amended by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.

Former § 6500 was also repealed by Stats.1967, c. 1667, p. 4107, § 36.5, operative July 1, 1969.
However, under the provisions of Stats.1967, c. 1667, p. 4188, § 50, the amendment of § 6500 by
Stats.1967, c. 90, p. 1004, § 12, prevailed over that act.

Section 50 of Stats.1967, c. 1667, read as follows:
"Any section of any act, enacted by the Legislature at its 1967 Regular Session prior or subsequent to

the enactment of this act, which amends, adds, or repeals a section of Division 6 (commencing with
Section 5000), Division 6.5 (commencing with Section 7900), Division 7 (commencing with Section
8000), or Division 8 (commencing with Section 9000) of the Welfare and Institutions Code, shall
prevail over this act."
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1. Validity

Statute providing for involuntary commitment of mentally retarded persons posing a danger violates due
process to the extent it does not require proof that a person's mental retardation causes him or her to have
serious difficulty in controlling dangerous behavior, and should be construed to contain such requirement;
general due process principles apply to such an extended commitment. People v. Bailie (App. 3 Dist. 2006) 50
Cal.Rptr.3d 761, 144 Cal.App.4th 841. Constitutional Law  4340; Mental Health  32

Statute governing commitment of mentally retarded persons dangerous to self or others did not violate equal
protection of the laws; statute furthered the state's compelling interest to protect all the retarded persons who are
dangerous, and not just those whose violence is caused by retardation, and there was a rational basis for
different statutory treatment for the mentally ill and the retarded, who were not similarly situated. People v.
Quinn (App. 2 Dist. 2001) 103 Cal.Rptr.2d 915, 86 Cal.App.4th 1290, review denied. Constitutional Law 
3143; Mental Health  32

That this section failed to define "dangerousness" for all individuals within its scope did not render this section
unconstitutionally vague; to extent that "dangerousness" was not defined, it should be construed to mean
potential for infliction of substantial harm upon defendant himself or upon others. People v. Alvas (App. 3 Dist.
1990) 271 Cal.Rptr. 131, 221 Cal.App.3d 1459. Mental Health  32; Mental Health  36

This section was not unconstitutionally vague because term "mentally retarded" was not defined where term had
generally accepted technical meaning, lack of precision in term was not created by this section but by inherent
difficulties in identifying condition, and safeguards to protect legal and human rights of persons sought to be
committed were provided. Money v. Krall (App. 5 Dist. 1982) 180 Cal.Rptr. 376, 128 Cal.App.3d 378. Mental
Health  32

2. In general

"Mental retardation" refers to significantly subaverage general intellectual functioning existing concurrently
with deficits in adaptive behavior and appearing in developmental period.  Matter of Krall (App. 2 Dist. 1984)
199 Cal.Rptr. 91, 151 Cal.App.3d 792. Mental Health  36

This section would be construed to apply to commitment orders entered prior to effective date of this section.
O'Brien v. Superior Court, San Bernardino County (App. 4 Dist. 1976) 132 Cal.Rptr. 13, 61 Cal.App.3d 62.

3. Equal protection

Mentally retarded woman, who was charged with felonies but found incompetent to stand trial, was not
similarly situated, for purposes of equal protection analysis, to people, such as mentally disordered offenders,
who have been found guilty of a crime and then committed to treatment and, therefore, equal protection did not
entitle mentally retarded woman to a jury hearing on the felony charges in order for them to be used as
indicators that the woman was dangerous to self or others, as a statutory requisite to her civil commitment.
People v. Sweeney (App. 4 Dist. 2009) 95 Cal.Rptr.3d 557, 175 Cal.App.4th 210. Constitutional Law 
3143; Jury  19(6.5)



The law does not treat incompetent mentally retarded people differently from incompetent mentally ill people
regarding the inability to have a jury hearing, prior to commitment proceedings, on a predicate felony charge
demonstrating danger to self or others, thus precluding equal protection claim on such basis; mentally ill or
gravely disabled people who are deemed incompetent to stand trial on such predicate offenses do not receive
jury hearings prior to conservatorship proceedings, and mentally retarded people deemed incompetent to stand
trial do not receive jury hearings prior to commitment proceedings. People v. Sweeney (App. 4 Dist. 2009) 95
Cal.Rptr.3d 557, 175 Cal.App.4th 210. Constitutional Law  3143; Jury  19(6.5); Mental Health 
433(1)

That trial court was statutorily required to advise defendants who were gravely disabled or who suffered from
dangerous mental disorder that they had right to jury trial on involuntary commitment allegations and was not
required to advise defendants accused of being dangerously mentally retarded of any such right violated equal
protection; there was no rational distinction to be made between the class of persons who due to mental disorder
constituted danger or were gravely disabled and class of persons who posed similar danger because of their
mental retardation. People v. Bailie (App. 3 Dist. 2006) 50 Cal.Rptr.3d 761, 144 Cal.App.4th 841.
Constitutional Law  3143; Mental Health  32

That trial court was required to advise defendants who were gravely disabled or who suffered from dangerous
mental disorder that they had right to jury trial on involuntary commitment allegations and was not required to
advise defendants accused of being dangerously mentally retarded of any such right violated equal protection;
there was no rational distinction to be made between the class of persons who due to mental disorder constituted
danger or were gravely disabled and class of persons who posed similar danger because of their mental
retardation. People v. Alvas (App. 3 Dist. 1990) 271 Cal.Rptr. 131, 221 Cal.App.3d 1459. Constitutional Law

 3143; Mental Health  32

Scheme for treating mental illness and different scheme for treating mental retardation were not
unconstitutional on equal protection grounds because classifications were based upon accepted factual and
medical differences between mentally retarded and mentally ill. Cramer v. Gillermina R.(App. 4 Dist. 1981)
178 Cal.Rptr. 69, 125 Cal.App.3d 380. Constitutional Law  3143

4. Due process

Trial court violated a prospective "mentally retarded person" committee's due process right to be present at a
hearing that could result in a loss of liberty, in accepting committee's appointed counsel's waiver of committee's
right to be present at the commitment hearing, absent evidence that committee was incapable of attending the
hearing because of physical or mental incapacity, where trial court was informed by committee's grandmother's
counsel that committee wished to be present at the hearing, committee's counsel did not dispute that committee
wished to be present at the hearing, and committee's counsel did not dispute grandmother's assertion that
committee's counsel had not spoken to committee at the time she waived committee's appearance at the trial.
People v. Wilkinson (App. 5 Dist. 2010) 110 Cal.Rptr.3d 776, 185 Cal.App.4th 543. Constitutional Law 
4337; Mental Health  40.4

To permit an attorney to waive his or her client's presence at the trial in a mentally retarded person commitment
proceeding without the client's permission is error, under the due process right to be present at a hearing that
could result in a loss of liberty. People v. Wilkinson (App. 5 Dist. 2010) 110 Cal.Rptr.3d 776, 185 Cal.App.4th
543. Constitutional Law  4337

Being a danger to self or others is an element of statute governing civil commitment of mentally retarded
persons dangerous to self or others, such that, in case in which such danger is proved by a predicate felony
charge, whether such felony involves death, great bodily injury, or an act posing a serious threat of bodily harm
to another person, is a determination to be made by jury, not trial court, as a matter of due process in a
commitment hearing. People v. Sweeney (App. 4 Dist. 2009) 95 Cal.Rptr.3d 557, 175 Cal.App.4th 210.
Constitutional Law  4337; Jury  19(6.5); Mental Health  40.4

That defendants subjected to involuntary commitment proceedings on grounds of dangerous mental retardation



were not required to be advised of their right to jury trial violated due process. People v. Bailie (App. 3 Dist.
2006) 50 Cal.Rptr.3d 761, 144 Cal.App.4th 841. Constitutional Law  4340; Mental Health  32

The due process interest at stake in involuntary commitment of mentally retarded person as a danger is the
defendant's personal liberty, a fundamental interest, second only to life itself. People v. Bailie (App. 3 Dist.
2006) 50 Cal.Rptr.3d 761, 144 Cal.App.4th 841. Constitutional Law  4340; Mental Health  37.1

That defendants subjected to involuntary commitment proceedings on grounds of dangerous mental retardation
were not required to be advised of their right to jury trial violated due process. People v. Alvas (App. 3 Dist.
1990) 271 Cal.Rptr. 131, 221 Cal.App.3d 1459. Constitutional Law  4340; Mental Health  32

While confrontation, cross-examination and other formal hearing rights are not constitutionally required
elements of due process prior to hold order issuing pending judicial recommitment, mentally retarded
individuals are entitled to appear before court and orally respond to grounds for hold order before it is issued
and they may be assisted by a guardian in this respect. Cramer v. Gillermina R.(App. 4 Dist. 1981) 178
Cal.Rptr. 69, 125 Cal.App.3d 380. Constitutional Law  4340

Denial of petitioner's right to be present during presentation of evidence against her in commitment proceeding
which could and did result in a substantial loss of personal liberty, absent an on-the-record showing that
petitioner waived that right or was incapable of doing so by reason of either physical or mental incapacity,
operated to deprive petitioner of her fundamental constitutional right to due process. In re Watson (App. 4 Dist.
1979) 154 Cal.Rptr. 151, 91 Cal.App.3d 455. Constitutional Law  4337

4.5. Procedural due process

In a mentally retarded person commitment proceeding, the potential loss of liberty entitles the potential
committee to substantial procedural protections, such as the right to appointed counsel and the right to a jury
trial and unanimous verdict. People v. Wilkinson (App. 5 Dist. 2010) 110 Cal.Rptr.3d 776, 185 Cal.App.4th
543. Jury  19(6.5); Jury  32(4); Mental Health  40.3(2)

5. Confrontation clause

The Sixth Amendment's confrontation clause applies in criminal proceedings, whereas proceedings conducted
pursuant to statute governing civil commitment of mentally retarded persons dangerous to self or others are
civil commitment proceedings, and are not analogous to criminal proceedings. People v. Sweeney (App. 4 Dist.
2009) 95 Cal.Rptr.3d 557, 175 Cal.App.4th 210. Criminal Law  662.3; Mental Health  37.1; Mental
Health  40.7

Sixth Amendment confrontation clause does not apply to civil commitment proceedings for mentally retarded
persons who are a danger to self or others, despite mentally retarded woman's contention that the commitment
statute is "quasi-criminal" in that it permits reliance on predicate felony charges as an indicator of
dangerousness. People v. Sweeney (App. 4 Dist. 2009) 95 Cal.Rptr.3d 557, 175 Cal.App.4th 210. Mental
Health  40.7

6. Right to jury trial

Trial judge's involuntary commitment of defendant as a mentally retarded person posing a danger without a jury
trial and absent a waiver was invalid where the totality of the circumstances did not suggest defendant even had
knowledge that his jury trial right existed. People v. Bailie (App. 3 Dist. 2006) 50 Cal.Rptr.3d 761, 144
Cal.App.4th 841. Jury  19(6.5); Jury  28(4)

Rule that persons who are subject of involuntary commitment proceedings based on their dangerousness to
themselves or others must be advised of their right to jury trial would not be applied retroactively, insofar as
rule had no bearing on reliability of fact-finding process, it was reasonable for trial court to have previously
concluded that no oral advisement of right to jury trial was required, and retroactive application would seriously
disturb administration of justice. People v. Alvas (App. 3 Dist. 1990) 271 Cal.Rptr. 131, 221 Cal.App.3d 1459.



Courts  100(1)

Before adjudicating, in trial by court, involuntary commitment or recommitment proceeding based on
defendant's dangerousness to himself or others, record must show advisement and waiver of right to jury trial
unless record affirmatively reflects that defendant is so mentally retarded as to be unable to comprehend advisal
of right to jury trial, with determination being made by trial judge based on competent evidence. People v.
Alvas (App. 3 Dist. 1990) 271 Cal.Rptr. 131, 221 Cal.App.3d 1459. Jury  28(5)

7. Construction with federal law

The minimum state standards for jury trial waiver in civil cases are not determinative of a defendant's waiver of
federal constitutional right to a jury trial in involuntary commitment proceedings for mentally retarded person
posing a danger. People v. Bailie (App. 3 Dist. 2006) 50 Cal.Rptr.3d 761, 144 Cal.App.4th 841. Jury  28(5)

8. Statutory definition

In determining that individual could be civilly committed as mentally retarded and dangerous to others, trial
court did not err in considering former statutory definition of mental retardation where former statute (Welf. &
Inst.C. § 6500, repealed) did not purport to define phenomenon of mental retardation but described degree of
retardation required for civil commitment and repeal of statutory definition did alter legal standard of mental
retardation but rather reflected narrowing of class of mentally retarded persons who could be committed.
Money v. Krall (App. 5 Dist. 1982) 180 Cal.Rptr. 376, 128 Cal.App.3d 378. Mental Health  36

8.5. Nature of proceedings

A mentally retarded person commitment proceeding is a civil proceeding, not a criminal proceeding, because
the goal of the proceeding is the treatment of the potential committee, not punishment. People v. Wilkinson
(App. 5 Dist. 2010) 110 Cal.Rptr.3d 776, 185 Cal.App.4th 543. Mental Health  37.1

Trial court's error was not harmless, in permitting the prospective committee's appointed counsel to waive
committee's presence at trial in a mentally retarded person commitment proceeding, where committee was not
at any of the hearings in the matter, her appointed counsel only belatedly consulted with her at all, and there
was considerable dispute about the best placement for her; committee's grandmother's counsel raised questions
about the treatment committee was receiving at the institution in which she was placed, and argued that placing
committee with grandmother while providing services would be a more appropriate placement. People v.
Wilkinson (App. 5 Dist. 2010) 110 Cal.Rptr.3d 776, 185 Cal.App.4th 543. Mental Health  45

9. Elements to be proved

In order to commit a person pursuant to Welfare and Institutions Code provision pertaining to mentally retarded
dangerous persons, it must be proven that the person: (1) is mentally retarded; (2) is dangerous to himself or
others; and (3) has serious difficulty controlling his dangerous behavior because of his mental retardation.
People v. Sweeney (App. 4 Dist. 2009) 95 Cal.Rptr.3d 557, 175 Cal.App.4th 210. Mental Health  36

10. Minors

Minor brought before juvenile court under juvenile court law who appears to court to be mentally retarded may
have commitment proceedings taken against him pursuant to § 6500 et seq., but, if there is doubt as to whether
minor is mentally retarded, procedure relating to commitment of juvenile court wards must be followed. In re L.
L.(App. 1 Dist. 1974) 114 Cal.Rptr. 11, 39 Cal.App.3d 205. Infants  227(1); Mental Health  37.1

11. Voluntary commitment procedure

Former procedure under former §§ 6513 to 6519 under which a developmentally disabled person who was a
voluntary or nonprotesting resident of a state hospital could be involuntarily committed upon proof of his
inability to provide for his basic needs for food, clothing, and shelter and inability to protect himself from
ordinary threats to life, health, or safety, provided a less exacting standard than that of dangerousness standard



required for commitment of all other developmentally disabled persons and, absent a showing that it was
necessary to further a compelling state interest, was arbitrary and violative of equal protection.  Matter of
Jarakian (App. 4 Dist. 1978) 148 Cal.Rptr. 296, 84 Cal.App.3d 157. Constitutional Law  3143; Mental
Health  37.1

In former commitment proceeding pursuant to former Health & S.C. § 38009.1 governing voluntary residents in
state hospitals and former Health & S.C. § 38009.2 governing procedure for commitment of voluntary residents,
an allegedly developmentally disabled person was entitled to a jury trial upon request, even though there was no
express statutory provision for jury trials in such proceedings, inasmuch as regional center had failed to meet its
burden of demonstrating a compelling state interest in denying a right to jury trial to such persons.  In the
Matter of King (App. 4 Dist. 1978) 146 Cal.Rptr. 24, 80 Cal.App.3d 860. Jury  19(6.5)

12. Expiration of orders

Distinction between indefinite involuntary commitment for mentally retarded persons and such commitment for
single year substantially involved fundamental interest of personal liberty, and therefore, it would appear that
state would be required to demonstrate that any difference in authorization under this section for duration of
involuntary commitment based on patient's commitment date was necessary to further compelling state interest.
O'Brien v. Superior Court, San Bernardino County (App. 4 Dist. 1976) 132 Cal.Rptr. 13, 61 Cal.App.3d 62.
Mental Health  32

This section would be construed as providing for expiration of all orders entered prior to effective date of this
section one year from such effective date. O'Brien v. Superior Court, San Bernardino County (App. 4 Dist.
1976) 132 Cal.Rptr. 13, 61 Cal.App.3d 62.

13. Confessions or statements

In proceedings for commitment of mentally retarded person alleged to be dangerous to himself or others, failure
to hold a Jackson v. Denno (378 U.S. 368, 84 S.Ct. 1774, 12 L.Ed.2d 908) hearing regarding voluntariness of
statements to police made by the alleged mentally retarded person was error of constitutional proportion and
was not harmless beyond a reasonable doubt inasmuch as finding of dangerousness was based in part on
testimony of police officers as to such admission. Cramer v. Shay (App. 4 Dist. 1979) 156 Cal.Rptr. 303, 94
Cal.App.3d 242. Mental Health  40.4; Mental Health  45

14. Special proceedings

"Special proceedings" subject to summary judgment unless inconsistent therewith or specifically provided in
the special proceeding statutes include certiorari, mandamus, prohibition, contempt, enforcement of liens,
arbitration proceedings, dissolution of corporations, probate of wills and administration of decedents' estates,
guardianship, adoption, conservatorship proceedings against insolvent insurance companies, commitment
proceedings for mentally disordered persons, alcoholics, and users of controlled substances, judicial
commitment of narcotic addicts, judicial commitment of developmentally disabled persons, juvenile court
placement of dependent children, mentally disordered or developmentally disabled minors, and conservatorship
proceedings for gravely disabled persons. Bagration v. Superior Court (App. 2 Dist. 2003) 3 Cal.Rptr.3d 292,
110 Cal.App.4th 1677, review denied. Judgment  180

15. Mentally retarded person as witness

In a mentally retarded person commitment proceeding, the potential committee may not refuse to testify,
although the Fifth Amendment privilege against self-incrimination applies, as it does in all civil proceedings.
People v. Wilkinson (App. 5 Dist. 2010) 110 Cal.Rptr.3d 776, 185 Cal.App.4th 543. Witnesses  293.5

Speech handicap of mentally retarded person who was subject of petition for civil commitment did not make
him incompetent witness at commitment hearing in which ward attendant who was familiar with retarded
person's speech served as interpreter. Cramer v. Tyars (1979) 151 Cal.Rptr. 653, 23 Cal.3d 131, 588 P.2d 793.



Witnesses  39

While a mentally retarded person who is subject of petition for civil commitment to state department of health
may not be questioned about matters that would tend to incriminate him, in criminal activity he is subject to call
as a witness and may be required to respond to nonincriminatory questioning which may reveal his mental
condition to jury at commitment hearing. Cramer v. Tyars (1979) 151 Cal.Rptr. 653, 23 Cal.3d 131, 588 P.2d
793. Witnesses  4

16. Sufficiency of evidence

Evidence that individual was dangerous and mentally retarded was, by itself, sufficient to authorize his
involuntary commitment; commitment statute did not require proof that he was dangerous because of mental
retardation. People v. Quinn (App. 2 Dist. 2001) 103 Cal.Rptr.2d 915, 86 Cal.App.4th 1290, review denied.
Mental Health  36

Under this section, trial court's finding of mental retardation was supported by the record which showed
substantial agreement among experts consulted that committed person's behavior was subnormal and that his
adaptive behavior was impaired. Money v. Krall (App. 5 Dist. 1982) 180 Cal.Rptr. 376, 128 Cal.App.3d 378.
Mental Health  40.6(12)

Under this section providing for commitment of mentally retarded persons who are a danger to themselves or
others, evidence that person had set three fires about a year apart, involving two residences and a car belonging
to people at whom such person was angry, was sufficient to show that he was dangerous, Cramer v. Shay (App.
4 Dist. 1979) 156 Cal.Rptr. 303, 94 Cal.App.3d 242. Mental Health  36

17. Jury instructions

A trial court, prior to jury determination whether a person meets the criteria for civil commitment set forth in
statute governing commitment of mentally retarded persons dangerous to self or others, must instruct the jury to
find whether the person's mental retardation is a substantial factor in causing his or her serious difficulty in
controlling his or her dangerous behavior. People v. Sweeney (App. 4 Dist. 2009) 95 Cal.Rptr.3d 557, 175
Cal.App.4th 210. Mental Health  42.5

In a civil commitment hearing conducted pursuant to statute governing commitment of mentally retarded
persons who are dangerous to self or others, a judge's duty is to instruct the jury on the definition of "dangerous
to self or others," and then allow the jury to determine if the defendant meets the criteria. People v. Sweeney
(App. 4 Dist. 2009) 95 Cal.Rptr.3d 557, 175 Cal.App.4th 210. Mental Health  42.5

18. Effective assistance of counsel

Counsel's failing to raise issue that commitment statute required proof that committee was dangerous because of
mental retardation was not incompetence; counsel was not required by law to raise issue. People v. Quinn (App.
2 Dist. 2001) 103 Cal.Rptr.2d 915, 86 Cal.App.4th 1290, review denied. Mental Health  40.3(3)

To prevail on claim that he was denied an adequate defense in an involuntary commitment proceeding, the
committee must prove that counsel's deficient performance resulted in prejudice. People v. Quinn (App. 2 Dist.
2001) 103 Cal.Rptr.2d 915, 86 Cal.App.4th 1290, review denied. Mental Health  40.3(3)

Individual who was committed as a dangerous mentally retarded person may not assert a claim of incompetence
of counsel based on the failure to do something not required by law. People v. Quinn (App. 2 Dist. 2001) 103
Cal.Rptr.2d 915, 86 Cal.App.4th 1290, review denied. Mental Health  40.3(3)

19. Review

Court of Appeal would address the merits of committee's appeal from her commitment as mentally retarded
person, regardless of any mootness resulting from the expiration of committee's one-year commitment, where
the issues raised in the appeal were of continuing public importance, and the issues would otherwise evade



review. People v. Wilkinson (App. 5 Dist. 2010) 110 Cal.Rptr.3d 776, 185 Cal.App.4th 543. Mental Health
 45

Expiration of the maximum one-year period of civil commitment of mentally retarded persons dangerous to self
or others rendered moot an appeal by a woman so committed, and, as a result, the Court of Appeal would
address the issues presented on appeal as issues of continuing public importance, but would dismiss the appeal
from the commitment order as moot. People v. Sweeney (App. 4 Dist. 2009) 95 Cal.Rptr.3d 557, 175
Cal.App.4th 210. Mental Health  45

Court of Appeal would review appeal of order committing individual as a dangerous mentally retarded person,
even though order would expire before issuance of decision, as failure to decide appeal could mean
constitutional issues raised in appeal would repeatedly evade appellate review. People v. Quinn (App. 2 Dist.
2001) 103 Cal.Rptr.2d 915, 86 Cal.App.4th 1290, review denied. Mental Health  45

Where the appellate decision is rendered after one-year period of involuntary commitment expired, the appeal
of the commitment order is technically moot. People v. Quinn (App. 2 Dist. 2001) 103 Cal.Rptr.2d 915, 86
Cal.App.4th 1290, review denied. Mental Health  45

§ 6500. Commitment of persons dangerous to self or others; expiration of commitment order; counsel;
duty of district attorney or county counsel 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Section operative Jan. 1, 2012.  See, also, section operative until Jan. 1, 2012.
On and after July 1, 1971, no mentally retarded person may be committed to the State Department of
Developmental Services pursuant to this article, unless he or she is a danger to himself or herself, or others.  For
the purposes of this article, dangerousness to self or others shall be considered to include, but not be limited to,
a finding of incompetence to stand trial pursuant to the provisions of Chapter 6 (commencing with Section
1367) of Title 10 of Part 2 of the Penal Code when the defendant has been charged with murder, mayhem,
aggravated mayhem, a violation of Section 207, 209, or 209.5 of the Penal Code in which the victim suffers
intentionally inflicted great bodily injury, robbery perpetrated by torture or by a person armed with a dangerous
or deadly weapon or in which the victim suffers great bodily injury, carjacking perpetrated by torture or by a
person armed with a dangerous or deadly weapon or in which the victim suffers great bodily injury, a violation
of subdivision (b) of Section 451 of the Penal Code, a violation of paragraph (1) or (2) of subdivision (a) of
Section 262 or paragraph (2) or (3) of subdivision (a) of Section 261 of the Penal Code, a violation of Section
288 of the Penal Code, any of the following acts when committed by force, violence, duress, menace, fear of
immediate and unlawful bodily injury on the victim or another person: a violation of paragraph (1) or (2) of
subdivision (a) of Section 262 of the Penal Code, a violation of Section 264.1, 286, or 288a of the Penal Code,
or a violation of subdivision (a) of Section 289 of the Penal Code; a violation of Section 459 of the Penal Code
in the first degree, assault with intent to commit murder, a violation of Section 220 of the Penal Code in which
the victim suffers great bodily injury, a violation of Section 18725, 18740, 18745, 18750, or 18755 of the Penal
Code, or if the defendant has been charged with a felony involving death, great bodily injury, or an act which
poses a serious threat of bodily harm to another person.

If the mentally retarded person is in the care or treatment of a state hospital, developmental center, or other
facility at the time a petition for commitment is filed pursuant to this article, proof of a recent overt act while in
the care and treatment of a state hospital, developmental center, or other facility is not required in order to find
that the person is a danger to self or others.

Any order of commitment made pursuant to this article shall expire automatically one year after the order of
commitment is made.  This section shall not be construed to prohibit any party enumerated in Section 6502
from filing subsequent petitions for additional periods of commitment.  In the event subsequent petitions are



filed, the procedures followed shall be the same as with an initial petition for commitment.

In any proceedings conducted under the authority of this article, the alleged mentally retarded person shall be
informed of his or her right to counsel by the court, and if the person does not have an attorney for the
proceedings, the court shall immediately appoint the public defender or other attorney to represent him or her.
The person shall pay the cost for the legal services if he or she is able to do so.  At any judicial proceeding
under the provisions of this article, allegations that a person is mentally retarded and a danger to himself or
herself or to others shall be presented by the district attorney for the county unless the board of supervisors, by
ordinance or resolution, delegates this authority to the county counsel.

CREDIT(S)
(Formerly § 6500.1, added by Stats.1970, c. 351, p. 765, § 3.  Amended by Stats.1971, c. 1593, p. 3363, §
421.1, operative July 1, 1973; Stats.1975, c. 694, p. 1651, § 27; Stats.1977, c. 1252, p. 4603, § 641, operative
July 1, 1978; Stats.1977, c. 695, p. 2248, § 7; Stats.1978, c. 429, p. 1462, § 220.  Renumbered § 6500 and
amended by Stats.1978, c. 1319, p. 4316, § 2.  Amended by Stats.1989, c. 897, § 47; Stats.1993, c. 610 (A.B.6),
§ 33, eff. Oct. 1, 1993; Stats.1993, c. 611 (S.B.60), § 37, eff. Oct. 1, 1993; Stats.1994, c. 224 (S.B.1436), § 10;
Stats.1996, c. 1075 (S.B.1444), § 20; Stats.1996, c. 1076 (S.B.1391), § 5; Stats.2010, c. 178 (S.B.1115),§ 102,
operative Jan. 1, 2012.)

Validity

Historical Notes

Law Revision Commission Comments

Section 6500 is amended to reflect nonsubstantive reorganization of the statutes governing control of
deadly weapons. [38 Cal.L.Rev.Comm. Reports 217 (2009)].

Historical And Statutory Notes

2010 Main Volume
The 1971 amendment substituted, in the first sentence of the first paragraph, "State Department of

Health" for "Department of Mental Hygiene".
The 1975 amendment added the second paragraph; and inserted what are now the first and second

sentences of the last paragraph.
The 1977 amendment by c. 695 inserted the remainder of the first paragraph which follows the first

sentence; and substituted in the first sentence of the third paragraph "informed of his right to
counsel" for "informed to his right to counsel".

Section 896 of Stats.1977, c. 1252, p. 4692, provides:
"Any section of any act enacted by the Legislature during the 1977 portion of the 1977-78 Regular

Session, which takes effect on or before January 1, 1978, and which amends, amends and renumbers,
adds, or repeals a section amended, amended and renumbered, or repealed by this act, shall prevail
over this act, whether such act is enacted prior or subsequent to this act."

The 1978 amendment by c. 429 substituted, in the first sentence of the first paragraph, "Department of
Developmental Services" for "Department of Health".

The 1978 amendment and renumbering by c. 1319, added the third sentence of the third paragraph.
The 1989 amendment, in the first paragraph, added references to aggravated mayhem and Penal Code §

451, subd.(b); and made other non-substantive changes.
The 1993 amendment, in the first paragraph, in the second sentence, inserted "carjacking perpetrated by

torture or by a person armed with a dangerous or deadly weapon or in which the victim suffers great
bodily injury", substituted "paragraph" for "subdivisions", and inserted "subdivision (a) of".

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.



Amendment of this section by § 37.5 of Stats.1993, c. 611, failed to become operative under the
provisions of § 60 of that Act.

Amendment of this section by § 33.5 of Stats.1993, c. 610, failed to become operative under the
provisions of § 55 of that Act.

The 1994 amendment, in the first paragraph, substituted "Section 207, 209, or 209.5" for "Section 207
or 209"; and made a nonsubstantive change.

The 1996 amendment, in the first paragraph, substituted "a violation of paragraph (1) or (2) of
subdivision (a) of Section 262 or paragraph (2) or (3) of subdivision (a) of Section 261 of the Penal
Code, a violation of Section 288 of the Penal Code, any of the following acts when committed by
force, violence, duress, menace, fear of immediate and unlawful bodily injury on the victim or
another person: a violation of paragraph (1) or (2) of subdivision (a) of Section 262 of the Penal
Code, a violation of Section, 264.1, 286, or 288a of the Penal Code, or a violation of subdivision (a)
of Section 289 of the Penal Code;" for "a violation of paragraph (2) or (3) of subdivision (a) of
Section 261 of the Penal Code"; inserted the second paragraph relating to mentally retarded persons
in the care or treatment of a state hospital, developmental center, or other facility at the time of the
petition for commitment; and made other, nonsubstantive changes.

Operative effect of Stats.1996, c. 1076 (S.B.1391), see Historical and Statutory Notes under Penal Code
§ 1370.

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

2010 Legislation
Stats.2010, c. 178 (S.B.1115), made changes to cross references consistent with the reorganization of

deadly weapons provisions in the Penal Code by Stats.2010, c. 711 (S.B.1080).
For operative effect provisions relating to Stats.2010, c. 178 (S.B.1115), see Historical and Statutory

Notes under Business and Professions Code § 7542.1.
Subordination of legislation by Stats.2010, c. 178 (S.B.1115), to other 2010 legislation, see Historical

and Statutory Notes under Business and Professions Code § 7542.1.
2010 Main Volume
Former Notes
Former § 6500, added by Stats.1967, c. 1667, p. 4107, § 37, amended by Stats.1971, c. 1593, p. 3363, §

421; Stats.1975, c. 694, p. 1650, § 26; Stats.1977, c. 1252, p. 4602, § 640, relating to definitions,
was repealed by Stats.1978, c. 1319, p. 4316, § 1.

Former § 6500 was derived from former § 5250; added by Stats.1937, c. 699, p. 1972, amended by
Stats.1945, c. 137, p. 622, § 1, former § 5275, enacted by Stats.1937, c. 369, p. 1133, former § 5590,
added by Stats.1965, c. 391, p. 1668, § 5, and Stats.1917, c. 776, p. 1626, § 16.

Former § 6500, enacted by Stats.1937, c. 369, p. 1147, § 6500, as amended, was renumbered § 7200 and
amended by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.

Former § 6500 was also repealed by Stats.1967, c. 1667, p. 4107, § 36.5, operative July 1, 1969.
However, under the provisions of Stats.1967, c. 1667, p. 4188, § 50, the amendment of § 6500 by
Stats.1967, c. 90, p. 1004, § 12, prevailed over that act.

Section 50 of Stats.1967, c. 1667, read as follows:
"Any section of any act, enacted by the Legislature at its 1967 Regular Session prior or subsequent to

the enactment of this act, which amends, adds, or repeals a section of Division 6 (commencing with
Section 5000), Division 6.5 (commencing with Section 7900), Division 7 (commencing with Section
8000), or Division 8 (commencing with Section 9000) of the Welfare and Institutions Code, shall
prevail over this act."

Research References

Cross References



Felonies, definition and penalties, see Penal Code §§ 17 and 18.
Roster of judicially committed retarded persons, see Welfare and Institutions Code § 4509.

Law Review And Journal Commentaries

An anomaly in California Civil Commitment Case Law: Cramer v. Tyars.  14 Loy. L.A. L. Rev. 165
(1980).

Incompetent youth in California juvenile justice.  Sue Burrell, Corene Kendrick & Brian Blalock, 19
Stan. L. & Pol'y Rev. 198 (2008).

A primer on the civil trial of a sexually violent predator. Judge Joan Comparet-Cassani, 37 San
Diego L. Rev. 1057 (Fall 2000).

Review of Selected 1993 California Legislation.  25 Pac. L.J. 513 (1994).
Volunteering children: Parental commitment of minors to mental institutions.  James W. Ellis, 62

Cal. L. Rev. 840 (1974).
2010 Main Volume

Library References

California Practice Guide: Civil Trials and Evidence, Wegner, Fairbank, Epstein & Chernow, see
Guide's Table of Statutes for chapter paragraph number references to paragraphs discussing this
section.

Collateral References:

Witkin, Summary (9th ed) P & C §336
Witkin, Summary (9th ed) Wills §980
Witkin & Epstein, Criminal Law (2d ed) §§1417E, 3167
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1. Validity

Statute providing for involuntary commitment of mentally retarded persons posing a danger violates due
process to the extent it does not require proof that a person's mental retardation causes him or her to have
serious difficulty in controlling dangerous behavior, and should be construed to contain such requirement;
general due process principles apply to such an extended commitment. People v. Bailie (App. 3 Dist. 2006) 50
Cal.Rptr.3d 761, 144 Cal.App.4th 841. Constitutional Law  4340; Mental Health  32

Statute governing commitment of mentally retarded persons dangerous to self or others did not violate equal
protection of the laws; statute furthered the state's compelling interest to protect all the retarded persons who are
dangerous, and not just those whose violence is caused by retardation, and there was a rational basis for
different statutory treatment for the mentally ill and the retarded, who were not similarly situated. People v.
Quinn (App. 2 Dist. 2001) 103 Cal.Rptr.2d 915, 86 Cal.App.4th 1290, review denied. Constitutional Law 
3143; Mental Health  32

That this section failed to define "dangerousness" for all individuals within its scope did not render this section
unconstitutionally vague; to extent that "dangerousness" was not defined, it should be construed to mean
potential for infliction of substantial harm upon defendant himself or upon others. People v. Alvas (App. 3 Dist.
1990) 271 Cal.Rptr. 131, 221 Cal.App.3d 1459. Mental Health  32; Mental Health  36

This section was not unconstitutionally vague because term "mentally retarded" was not defined where term had
generally accepted technical meaning, lack of precision in term was not created by this section but by inherent
difficulties in identifying condition, and safeguards to protect legal and human rights of persons sought to be
committed were provided. Money v. Krall (App. 5 Dist. 1982) 180 Cal.Rptr. 376, 128 Cal.App.3d 378. Mental
Health  32

2. In general

"Mental retardation" refers to significantly subaverage general intellectual functioning existing concurrently
with deficits in adaptive behavior and appearing in developmental period.  Matter of Krall (App. 2 Dist. 1984)
199 Cal.Rptr. 91, 151 Cal.App.3d 792. Mental Health  36

This section would be construed to apply to commitment orders entered prior to effective date of this section.
O'Brien v. Superior Court, San Bernardino County (App. 4 Dist. 1976) 132 Cal.Rptr. 13, 61 Cal.App.3d 62.

3. Equal protection

Mentally retarded woman, who was charged with felonies but found incompetent to stand trial, was not
similarly situated, for purposes of equal protection analysis, to people, such as mentally disordered offenders,
who have been found guilty of a crime and then committed to treatment and, therefore, equal protection did not
entitle mentally retarded woman to a jury hearing on the felony charges in order for them to be used as
indicators that the woman was dangerous to self or others, as a statutory requisite to her civil commitment.
People v. Sweeney (App. 4 Dist. 2009) 95 Cal.Rptr.3d 557, 175 Cal.App.4th 210. Constitutional Law 
3143; Jury  19(6.5)

The law does not treat incompetent mentally retarded people differently from incompetent mentally ill people
regarding the inability to have a jury hearing, prior to commitment proceedings, on a predicate felony charge



demonstrating danger to self or others, thus precluding equal protection claim on such basis; mentally ill or
gravely disabled people who are deemed incompetent to stand trial on such predicate offenses do not receive
jury hearings prior to conservatorship proceedings, and mentally retarded people deemed incompetent to stand
trial do not receive jury hearings prior to commitment proceedings. People v. Sweeney (App. 4 Dist. 2009) 95
Cal.Rptr.3d 557, 175 Cal.App.4th 210. Constitutional Law  3143; Jury  19(6.5); Mental Health 
433(1)

That trial court was statutorily required to advise defendants who were gravely disabled or who suffered from
dangerous mental disorder that they had right to jury trial on involuntary commitment allegations and was not
required to advise defendants accused of being dangerously mentally retarded of any such right violated equal
protection; there was no rational distinction to be made between the class of persons who due to mental disorder
constituted danger or were gravely disabled and class of persons who posed similar danger because of their
mental retardation. People v. Bailie (App. 3 Dist. 2006) 50 Cal.Rptr.3d 761, 144 Cal.App.4th 841.
Constitutional Law  3143; Mental Health  32

That trial court was required to advise defendants who were gravely disabled or who suffered from dangerous
mental disorder that they had right to jury trial on involuntary commitment allegations and was not required to
advise defendants accused of being dangerously mentally retarded of any such right violated equal protection;
there was no rational distinction to be made between the class of persons who due to mental disorder constituted
danger or were gravely disabled and class of persons who posed similar danger because of their mental
retardation. People v. Alvas (App. 3 Dist. 1990) 271 Cal.Rptr. 131, 221 Cal.App.3d 1459. Constitutional Law

 3143; Mental Health  32

Scheme for treating mental illness and different scheme for treating mental retardation were not
unconstitutional on equal protection grounds because classifications were based upon accepted factual and
medical differences between mentally retarded and mentally ill. Cramer v. Gillermina R.(App. 4 Dist. 1981)
178 Cal.Rptr. 69, 125 Cal.App.3d 380. Constitutional Law  3143

4. Due process

Trial court violated a prospective "mentally retarded person" committee's due process right to be present at a
hearing that could result in a loss of liberty, in accepting committee's appointed counsel's waiver of committee's
right to be present at the commitment hearing, absent evidence that committee was incapable of attending the
hearing because of physical or mental incapacity, where trial court was informed by committee's grandmother's
counsel that committee wished to be present at the hearing, committee's counsel did not dispute that committee
wished to be present at the hearing, and committee's counsel did not dispute grandmother's assertion that
committee's counsel had not spoken to committee at the time she waived committee's appearance at the trial.
People v. Wilkinson (App. 5 Dist. 2010) 110 Cal.Rptr.3d 776, 185 Cal.App.4th 543. Constitutional Law 
4337; Mental Health  40.4

To permit an attorney to waive his or her client's presence at the trial in a mentally retarded person commitment
proceeding without the client's permission is error, under the due process right to be present at a hearing that
could result in a loss of liberty. People v. Wilkinson (App. 5 Dist. 2010) 110 Cal.Rptr.3d 776, 185 Cal.App.4th
543. Constitutional Law  4337

Being a danger to self or others is an element of statute governing civil commitment of mentally retarded
persons dangerous to self or others, such that, in case in which such danger is proved by a predicate felony
charge, whether such felony involves death, great bodily injury, or an act posing a serious threat of bodily harm
to another person, is a determination to be made by jury, not trial court, as a matter of due process in a
commitment hearing. People v. Sweeney (App. 4 Dist. 2009) 95 Cal.Rptr.3d 557, 175 Cal.App.4th 210.
Constitutional Law  4337; Jury  19(6.5); Mental Health  40.4

That defendants subjected to involuntary commitment proceedings on grounds of dangerous mental retardation
were not required to be advised of their right to jury trial violated due process. People v. Bailie (App. 3 Dist.



2006) 50 Cal.Rptr.3d 761, 144 Cal.App.4th 841. Constitutional Law  4340; Mental Health  32

The due process interest at stake in involuntary commitment of mentally retarded person as a danger is the
defendant's personal liberty, a fundamental interest, second only to life itself. People v. Bailie (App. 3 Dist.
2006) 50 Cal.Rptr.3d 761, 144 Cal.App.4th 841. Constitutional Law  4340; Mental Health  37.1

That defendants subjected to involuntary commitment proceedings on grounds of dangerous mental retardation
were not required to be advised of their right to jury trial violated due process. People v. Alvas (App. 3 Dist.
1990) 271 Cal.Rptr. 131, 221 Cal.App.3d 1459. Constitutional Law  4340; Mental Health  32

While confrontation, cross-examination and other formal hearing rights are not constitutionally required
elements of due process prior to hold order issuing pending judicial recommitment, mentally retarded
individuals are entitled to appear before court and orally respond to grounds for hold order before it is issued
and they may be assisted by a guardian in this respect. Cramer v. Gillermina R.(App. 4 Dist. 1981) 178
Cal.Rptr. 69, 125 Cal.App.3d 380. Constitutional Law  4340

Denial of petitioner's right to be present during presentation of evidence against her in commitment proceeding
which could and did result in a substantial loss of personal liberty, absent an on-the-record showing that
petitioner waived that right or was incapable of doing so by reason of either physical or mental incapacity,
operated to deprive petitioner of her fundamental constitutional right to due process. In re Watson (App. 4 Dist.
1979) 154 Cal.Rptr. 151, 91 Cal.App.3d 455. Constitutional Law  4337

4.5. Procedural due process

In a mentally retarded person commitment proceeding, the potential loss of liberty entitles the potential
committee to substantial procedural protections, such as the right to appointed counsel and the right to a jury
trial and unanimous verdict. People v. Wilkinson (App. 5 Dist. 2010) 110 Cal.Rptr.3d 776, 185 Cal.App.4th
543. Jury  19(6.5); Jury  32(4); Mental Health  40.3(2)

5. Confrontation clause

The Sixth Amendment's confrontation clause applies in criminal proceedings, whereas proceedings conducted
pursuant to statute governing civil commitment of mentally retarded persons dangerous to self or others are
civil commitment proceedings, and are not analogous to criminal proceedings. People v. Sweeney (App. 4 Dist.
2009) 95 Cal.Rptr.3d 557, 175 Cal.App.4th 210. Criminal Law  662.3; Mental Health  37.1; Mental
Health  40.7

Sixth Amendment confrontation clause does not apply to civil commitment proceedings for mentally retarded
persons who are a danger to self or others, despite mentally retarded woman's contention that the commitment
statute is "quasi-criminal" in that it permits reliance on predicate felony charges as an indicator of
dangerousness. People v. Sweeney (App. 4 Dist. 2009) 95 Cal.Rptr.3d 557, 175 Cal.App.4th 210. Mental
Health  40.7

6. Right to jury trial

Trial judge's involuntary commitment of defendant as a mentally retarded person posing a danger without a jury
trial and absent a waiver was invalid where the totality of the circumstances did not suggest defendant even had
knowledge that his jury trial right existed. People v. Bailie (App. 3 Dist. 2006) 50 Cal.Rptr.3d 761, 144
Cal.App.4th 841. Jury  19(6.5); Jury  28(4)

Rule that persons who are subject of involuntary commitment proceedings based on their dangerousness to
themselves or others must be advised of their right to jury trial would not be applied retroactively, insofar as
rule had no bearing on reliability of fact-finding process, it was reasonable for trial court to have previously
concluded that no oral advisement of right to jury trial was required, and retroactive application would seriously
disturb administration of justice. People v. Alvas (App. 3 Dist. 1990) 271 Cal.Rptr. 131, 221 Cal.App.3d 1459.
Courts  100(1)



Before adjudicating, in trial by court, involuntary commitment or recommitment proceeding based on
defendant's dangerousness to himself or others, record must show advisement and waiver of right to jury trial
unless record affirmatively reflects that defendant is so mentally retarded as to be unable to comprehend advisal
of right to jury trial, with determination being made by trial judge based on competent evidence. People v.
Alvas (App. 3 Dist. 1990) 271 Cal.Rptr. 131, 221 Cal.App.3d 1459. Jury  28(5)

7. Construction with federal law

The minimum state standards for jury trial waiver in civil cases are not determinative of a defendant's waiver of
federal constitutional right to a jury trial in involuntary commitment proceedings for mentally retarded person
posing a danger. People v. Bailie (App. 3 Dist. 2006) 50 Cal.Rptr.3d 761, 144 Cal.App.4th 841. Jury  28(5)

8. Statutory definition

In determining that individual could be civilly committed as mentally retarded and dangerous to others, trial
court did not err in considering former statutory definition of mental retardation where former statute (Welf. &
Inst.C. § 6500, repealed) did not purport to define phenomenon of mental retardation but described degree of
retardation required for civil commitment and repeal of statutory definition did alter legal standard of mental
retardation but rather reflected narrowing of class of mentally retarded persons who could be committed.
Money v. Krall (App. 5 Dist. 1982) 180 Cal.Rptr. 376, 128 Cal.App.3d 378. Mental Health  36

8.5. Nature of proceedings

A mentally retarded person commitment proceeding is a civil proceeding, not a criminal proceeding, because
the goal of the proceeding is the treatment of the potential committee, not punishment. People v. Wilkinson
(App. 5 Dist. 2010) 110 Cal.Rptr.3d 776, 185 Cal.App.4th 543. Mental Health  37.1

Trial court's error was not harmless, in permitting the prospective committee's appointed counsel to waive
committee's presence at trial in a mentally retarded person commitment proceeding, where committee was not
at any of the hearings in the matter, her appointed counsel only belatedly consulted with her at all, and there
was considerable dispute about the best placement for her; committee's grandmother's counsel raised questions
about the treatment committee was receiving at the institution in which she was placed, and argued that placing
committee with grandmother while providing services would be a more appropriate placement. People v.
Wilkinson (App. 5 Dist. 2010) 110 Cal.Rptr.3d 776, 185 Cal.App.4th 543. Mental Health  45

9. Elements to be proved

In order to commit a person pursuant to Welfare and Institutions Code provision pertaining to mentally retarded
dangerous persons, it must be proven that the person: (1) is mentally retarded; (2) is dangerous to himself or
others; and (3) has serious difficulty controlling his dangerous behavior because of his mental retardation.
People v. Sweeney (App. 4 Dist. 2009) 95 Cal.Rptr.3d 557, 175 Cal.App.4th 210. Mental Health  36

10. Minors

Minor brought before juvenile court under juvenile court law who appears to court to be mentally retarded may
have commitment proceedings taken against him pursuant to § 6500 et seq., but, if there is doubt as to whether
minor is mentally retarded, procedure relating to commitment of juvenile court wards must be followed. In re L.
L.(App. 1 Dist. 1974) 114 Cal.Rptr. 11, 39 Cal.App.3d 205. Infants  227(1); Mental Health  37.1

11. Voluntary commitment procedure

Former procedure under former §§ 6513 to 6519 under which a developmentally disabled person who was a
voluntary or nonprotesting resident of a state hospital could be involuntarily committed upon proof of his
inability to provide for his basic needs for food, clothing, and shelter and inability to protect himself from
ordinary threats to life, health, or safety, provided a less exacting standard than that of dangerousness standard
required for commitment of all other developmentally disabled persons and, absent a showing that it was
necessary to further a compelling state interest, was arbitrary and violative of equal protection.  Matter of



Jarakian (App. 4 Dist. 1978) 148 Cal.Rptr. 296, 84 Cal.App.3d 157. Constitutional Law  3143; Mental
Health  37.1

In former commitment proceeding pursuant to former Health & S.C. § 38009.1 governing voluntary residents in
state hospitals and former Health & S.C. § 38009.2 governing procedure for commitment of voluntary residents,
an allegedly developmentally disabled person was entitled to a jury trial upon request, even though there was no
express statutory provision for jury trials in such proceedings, inasmuch as regional center had failed to meet its
burden of demonstrating a compelling state interest in denying a right to jury trial to such persons.  In the
Matter of King (App. 4 Dist. 1978) 146 Cal.Rptr. 24, 80 Cal.App.3d 860. Jury  19(6.5)

12. Expiration of orders

Distinction between indefinite involuntary commitment for mentally retarded persons and such commitment for
single year substantially involved fundamental interest of personal liberty, and therefore, it would appear that
state would be required to demonstrate that any difference in authorization under this section for duration of
involuntary commitment based on patient's commitment date was necessary to further compelling state interest.
O'Brien v. Superior Court, San Bernardino County (App. 4 Dist. 1976) 132 Cal.Rptr. 13, 61 Cal.App.3d 62.
Mental Health  32

This section would be construed as providing for expiration of all orders entered prior to effective date of this
section one year from such effective date. O'Brien v. Superior Court, San Bernardino County (App. 4 Dist.
1976) 132 Cal.Rptr. 13, 61 Cal.App.3d 62.

13. Confessions or statements

In proceedings for commitment of mentally retarded person alleged to be dangerous to himself or others, failure
to hold a Jackson v. Denno (378 U.S. 368, 84 S.Ct. 1774, 12 L.Ed.2d 908) hearing regarding voluntariness of
statements to police made by the alleged mentally retarded person was error of constitutional proportion and
was not harmless beyond a reasonable doubt inasmuch as finding of dangerousness was based in part on
testimony of police officers as to such admission. Cramer v. Shay (App. 4 Dist. 1979) 156 Cal.Rptr. 303, 94
Cal.App.3d 242. Mental Health  40.4; Mental Health  45

14. Special proceedings

"Special proceedings" subject to summary judgment unless inconsistent therewith or specifically provided in
the special proceeding statutes include certiorari, mandamus, prohibition, contempt, enforcement of liens,
arbitration proceedings, dissolution of corporations, probate of wills and administration of decedents' estates,
guardianship, adoption, conservatorship proceedings against insolvent insurance companies, commitment
proceedings for mentally disordered persons, alcoholics, and users of controlled substances, judicial
commitment of narcotic addicts, judicial commitment of developmentally disabled persons, juvenile court
placement of dependent children, mentally disordered or developmentally disabled minors, and conservatorship
proceedings for gravely disabled persons. Bagration v. Superior Court (App. 2 Dist. 2003) 3 Cal.Rptr.3d 292,
110 Cal.App.4th 1677, review denied. Judgment  180

15. Mentally retarded person as witness

In a mentally retarded person commitment proceeding, the potential committee may not refuse to testify,
although the Fifth Amendment privilege against self-incrimination applies, as it does in all civil proceedings.
People v. Wilkinson (App. 5 Dist. 2010) 110 Cal.Rptr.3d 776, 185 Cal.App.4th 543. Witnesses  293.5

Speech handicap of mentally retarded person who was subject of petition for civil commitment did not make
him incompetent witness at commitment hearing in which ward attendant who was familiar with retarded
person's speech served as interpreter. Cramer v. Tyars (1979) 151 Cal.Rptr. 653, 23 Cal.3d 131, 588 P.2d 793.
Witnesses  39

While a mentally retarded person who is subject of petition for civil commitment to state department of health



may not be questioned about matters that would tend to incriminate him, in criminal activity he is subject to call
as a witness and may be required to respond to nonincriminatory questioning which may reveal his mental
condition to jury at commitment hearing. Cramer v. Tyars (1979) 151 Cal.Rptr. 653, 23 Cal.3d 131, 588 P.2d
793. Witnesses  4

16. Sufficiency of evidence

Evidence that individual was dangerous and mentally retarded was, by itself, sufficient to authorize his
involuntary commitment; commitment statute did not require proof that he was dangerous because of mental
retardation. People v. Quinn (App. 2 Dist. 2001) 103 Cal.Rptr.2d 915, 86 Cal.App.4th 1290, review denied.
Mental Health  36

Under this section, trial court's finding of mental retardation was supported by the record which showed
substantial agreement among experts consulted that committed person's behavior was subnormal and that his
adaptive behavior was impaired. Money v. Krall (App. 5 Dist. 1982) 180 Cal.Rptr. 376, 128 Cal.App.3d 378.
Mental Health  40.6(12)

Under this section providing for commitment of mentally retarded persons who are a danger to themselves or
others, evidence that person had set three fires about a year apart, involving two residences and a car belonging
to people at whom such person was angry, was sufficient to show that he was dangerous, Cramer v. Shay (App.
4 Dist. 1979) 156 Cal.Rptr. 303, 94 Cal.App.3d 242. Mental Health  36

17. Jury instructions

A trial court, prior to jury determination whether a person meets the criteria for civil commitment set forth in
statute governing commitment of mentally retarded persons dangerous to self or others, must instruct the jury to
find whether the person's mental retardation is a substantial factor in causing his or her serious difficulty in
controlling his or her dangerous behavior. People v. Sweeney (App. 4 Dist. 2009) 95 Cal.Rptr.3d 557, 175
Cal.App.4th 210. Mental Health  42.5

In a civil commitment hearing conducted pursuant to statute governing commitment of mentally retarded
persons who are dangerous to self or others, a judge's duty is to instruct the jury on the definition of "dangerous
to self or others," and then allow the jury to determine if the defendant meets the criteria. People v. Sweeney
(App. 4 Dist. 2009) 95 Cal.Rptr.3d 557, 175 Cal.App.4th 210. Mental Health  42.5

18. Effective assistance of counsel

Counsel's failing to raise issue that commitment statute required proof that committee was dangerous because of
mental retardation was not incompetence; counsel was not required by law to raise issue. People v. Quinn (App.
2 Dist. 2001) 103 Cal.Rptr.2d 915, 86 Cal.App.4th 1290, review denied. Mental Health  40.3(3)

To prevail on claim that he was denied an adequate defense in an involuntary commitment proceeding, the
committee must prove that counsel's deficient performance resulted in prejudice. People v. Quinn (App. 2 Dist.
2001) 103 Cal.Rptr.2d 915, 86 Cal.App.4th 1290, review denied. Mental Health  40.3(3)

Individual who was committed as a dangerous mentally retarded person may not assert a claim of incompetence
of counsel based on the failure to do something not required by law. People v. Quinn (App. 2 Dist. 2001) 103
Cal.Rptr.2d 915, 86 Cal.App.4th 1290, review denied. Mental Health  40.3(3)

19. Review

Court of Appeal would address the merits of committee's appeal from her commitment as mentally retarded
person, regardless of any mootness resulting from the expiration of committee's one-year commitment, where
the issues raised in the appeal were of continuing public importance, and the issues would otherwise evade
review. People v. Wilkinson (App. 5 Dist. 2010) 110 Cal.Rptr.3d 776, 185 Cal.App.4th 543. Mental Health

 45



Expiration of the maximum one-year period of civil commitment of mentally retarded persons dangerous to self
or others rendered moot an appeal by a woman so committed, and, as a result, the Court of Appeal would
address the issues presented on appeal as issues of continuing public importance, but would dismiss the appeal
from the commitment order as moot. People v. Sweeney (App. 4 Dist. 2009) 95 Cal.Rptr.3d 557, 175
Cal.App.4th 210. Mental Health  45

Court of Appeal would review appeal of order committing individual as a dangerous mentally retarded person,
even though order would expire before issuance of decision, as failure to decide appeal could mean
constitutional issues raised in appeal would repeatedly evade appellate review. People v. Quinn (App. 2 Dist.
2001) 103 Cal.Rptr.2d 915, 86 Cal.App.4th 1290, review denied. Mental Health  45

Where the appellate decision is rendered after one-year period of involuntary commitment expired, the appeal
of the commitment order is technically moot. People v. Quinn (App. 2 Dist. 2001) 103 Cal.Rptr.2d 915, 86
Cal.App.4th 1290, review denied. Mental Health  45

§ 6501. Persons charged with violent felonies; placement 

     •     Historical Notes

If a person is charged with a violent felony, as described in Section 667.5 of the Penal Code, and the individual
has been committed to the State Department of Developmental Services pursuant to Section 1370.1 of the Penal
Code or Section 6500 for placement in a secure treatment facility, as described in subdivision (e) of Section
1370.1 of the Penal Code, the department shall give priority to placing the individual at Porterville
Developmental Center prior to placing the individual at any other developmental center that has been
designated as a secure treatment facility.

CREDIT(S)
(Added by Stats.1999, c. 146 (A.B.1107), § 29, eff. July 22, 1999.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The repealed section, added by Stats.1967, c. 1667, p. 4107, § 37, amended by Stats.1969, c. 624, p.

1263, § 3; Stats.1971, c. 1593, p. 3363, § 422, derived from former § 5251, enacted by Stats.1937, c.
699, p. 1972, amended by Stats.1941, c. 661, p. 2111, § 1; Stats.1955, c. 111, p. 573, § 4, former §
5591, added by Stats.1965, c. 391, p. 1668, § 5, amended by Stats.1965, c. 2008, p. 4538, § 2, former
§ 5280, enacted by Stats.1937, c. 369, and Stats.1917, c. 776, p. 1626, § 19, related to the residence
requirement for persons to be eligible for commitment.

Former § 6501, added by Stats.1965, c. 1797, p. 4153, § 7, which required uniform rules and
regulations, was repealed by Stats.1967, c. 1667, p. 4107, § 36.5, operative July 1, 1969.  See
Welfare and Institutions Code § 7201.

Former § 6501, enacted by Stats.1937, c. 369, p. 1148, § 6501, derived from Pol.C. § 2145, added by
Stats.1903, c. 364, p. 490, § 1, amended by Stats.1909, c. 65, p. 60, § 7; Stats.1915, c. 60, p. 64, § 1;
Stats.1927, c. 403, p. 656,§ 1; Stats.1933, c. 752, p. 1960, § 1, which declared each state hospital to
be a corporation, was repealed by Stats.1965, c. 1797, p. 4153, § 6.  See Welfare and Institutions
Code § 4102.

§ 6502. Petition 



     •     Historical Notes     •     Research References     •     Notes of Decisions

A petition for the commitment of a mentally retarded person to the State Department of Developmental
Services who has been found incompetent to stand trial pursuant to Chapter 6 (commencing with Section 1367)
of Title 10 of Part 2 of the Penal Code when the defendant has been charged with one or more of the offenses
identified or described in Section 6500, may be filed in the superior court of the county that determined the
question of mental competence of the defendant.  All other petitions may be filed in the county in which that
person is physically present.  The following persons may request the person authorized to present allegations
pursuant to Section 6500 to file a petition for commitment:

(a) The parent, guardian, conservator, or other person charged with the support of the mentally retarded person.

(b) The probation officer.

(c) The Youth Authority.

(d) Any person designated for that purpose by the judge of the court.

(e) The Director of Corrections.

(f) The regional center director or his or her designee.

The request shall state the petitioner's reasons for supposing the person to be eligible for admission thereto, and
shall be verified by affidavit.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.  Amended by Stats.1969, c. 624, p. 1263,
§ 4; Stats.1971, c. 1593, p. 3364, § 423, operative July 1, 1973; Stats.1977, c. 1252, p. 4603, § 642, operative
July 1, 1978; Stats.1978, c. 1319, p. 4317, § 4; Stats.1979, c. 730, p. 2537, § 150, operative Jan. 1, 1981;
Stats.1992, c. 722 (S.B.485), § 30, eff. Sept. 15, 1992.)

Historical Notes

Law Revision Commission Comments

1979 Amendment
Section 6502 is amended to add the reference to a conservator in subdivision (a).  [14 Cal.L.Rev.Comm.

Reports 959 (1978)].

Historical And Statutory Notes

1998 Main Volume
As added in 1967, the section read:
"A petition for the commitment of a mentally retarded person to the Department of Mental Hygiene for

placement in a designated state hospital for the mentally retarded may be filed in the superior court
of the county in which such person resides, by any of the following persons:

"(a) The parent, guardian, or other person charged with the support of the mentally retarded person.
"(b) Any district attorney or probation officer.
"(c) The Youth Authority.
"(d) Any person designated for that purpose by the judge of the court.
"(e) The Director of Corrections.
"The petition shall state the petitioner's reasons for supposing the person to be eligible for admission

thereto, and shall be verified by the affidavit of the petitioner."
The 1969 amendment substituted "state hospital" for "designated state hospital for the mentally



retarded" in the introductory provision.
The 1971 amendment substituted, in the first sentence of the introductory provision, "State Department

of Health" (now "State Department of Developmental Services") for "Department of Mental
Hygiene".

The 1977 amendment substituted, in the first sentence of the introductory provision, "State Department
of Developmental Services" for "State Department of Health".

The 1978 amendment deleted, in the first sentence of the introductory provision, "for placement in a
state hospital" following "State Department of Developmental Services"; substituted, in the same
sentence, "county in which such person is physically present" for "county in which such person
resides, by any of the following persons:"; inserted the second sentence of the introductory
provision; rewrote item (b), which previously read: "Any district attorney or probation officer";
added item (f); and substituted, in the last paragraph, "Such request" for "The petition" and "by
affidavit" for "by the affidavit of the petitioner".

The 1979 amendment inserted "conservator," in item (a).
The 1992 amendment, in the first paragraph, in the first sentence, inserted "who has been found

incompetent to stand trial pursuant to Chapter 6 (commencing with Section 1367) of Title 10 of Part
2 of the Penal Code when the defendant has been charged with one or more of the offenses identified
or described in Section 6500", and inserted "that determined the question of mental competence of
the defendant", and in the second sentence inserted "All other petitions may be filed in the county";
and made gender related and nonsubstantive changes throughout.

Former § 6502, enacted by Stats.1937, c. 369, p. 1148, § 6502, derived from Pol.C. § 2146, added by
Stats.1903, c. 364, p. 491, § 1, amended by Stats.1907, c. 440, p. 805, § 1, which related to the
acquisition of property, was repealed by Stats.1965, c. 1797, p. 4153, § 8.  See Welfare and
Institutions Code § 4103.

Derivation: Former § 5250, enacted by Stats.1937, c. 369.
Former § 5252, added by Stats.1937, c. 699, p. 1972, amended by Stats.1941, c. 662, p. 2112, § 1;

Stats.1943, c. 481, p. 2027, § 62; Stats.1955, c. 324, p. 777, § 1; Stats.1961, c. 79, p. 1061, § 6.
Former § 5276, enacted by Stats.1937, c. 369.
Former § 5592, added by Stats.1965, c. 391, p. 1668, § 5.
Stats.1917, c. 776, p. 1626, § 17.
Pol.C. § 2192, added by Stats.1903, c. 364, p. 511, § 1, amended by Stats.1909, c. 65, p. 77, § 25;

Stats.1915, c. 638, p. 1262, § 1; Stats.1919, c. 181, p. 271, § 1; Stats.1921, c. 771, p. 1338, § 11;
Stats.1923, c. 48, p. 84, § 1; Stats.1927, c. 403, p. 663, § 7; Stats.1929, c. 757, p. 1468, § 4.

Research References

Cross References

Department of mental health, see Welfare and Institutions Code § 4000 et seq.
Director of corrections, generally, see Penal Code § 5050 et seq.
District attorneys, see Government Code § 26500 et seq.
Probation officers, see Penal Code §§ 1203.5, 1203.6.
Youth Authority, generally, see Welfare and Institutions Code § 1700 et seq.

Law Review And Journal Commentaries

Volunteering children: Parental commitment of minors to mental institutions.  James W. Ellis (1974)
62 Cal.L.Rev. 840.

1998 Main Volume

Library References

Recommendations relating to Guardianship-Conservatorship Law.  14 Cal.L.Rev.Comm. Reports



501 (1978).

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §3002
Witkin, Procedure (4th ed) Actions §§42, 701
Witkin, Procedure (4th ed) Courts §215
Cal Jur 3d Incomp §32
 41 Am Jur 2d Incompetent Persons §§39 et seq.

Notes Of Decisions

In general 1
Venue 2

1. In general

Even though mentally retarded person's parents resided in Los Angeles county, superior court of San
Bernardino county had jurisdiction over petition brought by district attorney to have mentally retarded person
committed as a mentally retarded person who poses a danger to himself or others where mentally retarded
person had been hospitalized in San Bernardino county for approximately five years. Cramer v. Tyars (1979)
151 Cal.Rptr. 653, 23 Cal.3d 131, 588 P.2d 793. Mental Health  37.1

Where, in evaluation, minor is found to be mentally retarded rather than mentally disordered, finding must be
communicated to juvenile court, minor must be released to custody of juvenile court, and court may direct filing
of petition in superior court for commitment of minor as mentally retarded person for placement in state
hospital. In re L. L.(App. 1 Dist. 1974) 114 Cal.Rptr. 11, 39 Cal.App.3d 205. Mental Health  44

Petitions for commitment of mentally retarded persons who were a danger to themselves or others would be
filed by the district attorney or by the county counsel if the board of supervisors had by ordinance or resolution
specifically delegated such duty to the county counsel, as long as § 6519 (repealed) which described such
duties, was effective and operative; in the event that no further amendments were made and § 6519 became
inoperative after December 31, 1978, such petitions would be filed only by persons listed in this section. 61
Op.Atty.Gen. 40, 1-26-78.

2. Venue

Question of proper county in which to file a petition for commitment of a mentally retarded person is one of
venue and not jurisdiction since this section merely provides that the petition "may" be filed in the county of
residence; even if statutory language is mandatory, the problem would not be one of lack of jurisdiction in its
fundamental sense of power over the parties or subject matter jurisdiction, but would be a question of statutory
venue. In re Teeter (App. 2 Dist. 1977) 141 Cal.Rptr. 103, 73 Cal.App.3d 932. Mental Health  33

It was improper to dismiss for lack of jurisdiction a petition seeking to commit, as a mentally retarded person,
an inmate of the Camarillo State Hospital merely because the subject originally resided in another county and
his only contact with Ventura County was his institutionalization in the hospital; question was one of venue and
not jurisdiction and the subject's presence in Ventura County and fact of institutional location therein were not
conclusive of venue issue. In re Teeter (App. 2 Dist. 1977) 141 Cal.Rptr. 103, 73 Cal.App.3d 932. Mental
Health  33

If no reasoned factual finding is practicable as regards proper venue of a proceeding for commitment of a
mentally retarded person, the court may take into consideration the convenience or inconvenience of the forum
in making its determination of residence. In re Teeter (App. 2 Dist. 1977) 141 Cal.Rptr. 103, 73 Cal.App.3d
932. Mental Health  33



§ 6503. Time and place of hearing 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The court shall fix a time and place for the hearing of the petition.  The time for the hearing shall be set no more
than 60 days after the filing of the petition.  The court may grant a continuance only upon a showing of good
cause.  The hearing may, in the discretion of the court, be held at any place which the court deems proper, and
which will give opportunity for the production and examination of witnesses.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.  Amended by Stats.1980, c. 859, p. 2690,
§ 3.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1980 amendment inserted the second and third sentences; and deleted, in the third sentence, "time

and" preceding "place".
Former § 6503, enacted by Stats.1937, c. 369, p. 1148, § 6503, amended by Stats.1961, c. 79, p. 1063, §

11, derived from Pol.C. § 2146, added by Stats.1903, c. 364, p. 491, § 1, amended by Stats.1907, c.
440, p. 805, § 1, which provided for the use of the power of eminent domain, was repealed by
Stats.1965, c. 1797, p. 4153, § 9.  See Welfare and Institutions Code § 4104.

Derivation: Former § 5253, added by Stats.1937, c. 699, p. 1972.
Section 5593, added by Stats.1965, c. 391, p. 1669, § 5.

Research References

Cross References

Time of expiration of orders for care, custody and treatment pending hearing, see Welfare and
Institutions Code § 6506.

1998 Main Volume

Collateral References:

Witkin, Procedure (4th ed) Actions §42
Cal Jur 3d Incomp §34
 41 Am Jur 2d Incompetent Persons §40.

Notes Of Decisions

In general 1
Evidence 2
Review 3

1. In general

A person who is alleged to be mentally retarded is entitled to a jury trial in a commitment proceeding. In re



Watson (App. 4 Dist. 1979) 154 Cal.Rptr. 151, 91 Cal.App.3d 455. Jury  19(6.5)

In hearing on involuntary commitment or recommitment of allegedly mentally retarded person, such person has
constitutional right to jury trial, in view of lack of allegation or evidence of compelling state interest to justify
denial of jury trial. O'Brien v. Superior Court, San Bernardino County (App. 4 Dist. 1976) 132 Cal.Rptr. 13, 61
Cal.App.3d 62. Jury  19(6.5)

2. Evidence

In determining condition or status of alleged mentally retarded person as a danger to himself and others who is
subject of petition for civil commitment to state department of health, jury was not authorized to consider effect
of medication or possible future changes in patient's condition. Cramer v. Tyars (1979) 151 Cal.Rptr. 653, 23
Cal.3d 131, 588 P.2d 793. Mental Health  41

3. Review

Erroneous questioning of mentally retarded person who is subject of petition of mental commitment as to
matters which tended to incriminate him in criminal activity was harmless beyond reasonable doubt where there
was other overwhelming evidence of severe and irreversible mental retardation. Cramer v. Tyars (1979) 151
Cal.Rptr. 653, 23 Cal.3d 131, 588 P.2d 793. Mental Health  45

§ 6504. Notice of hearing 

     •     Historical Notes     •     Research References

In all cases the court shall require due notice of the hearing of the petition to be given to the alleged mentally
retarded person.  Whenever a petition is filed, the court shall require such notice of the hearing of the petition as
it deems proper to be given to any parent, guardian, conservator, or other person charged with the support of the
person mentioned in the petition.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.  Amended by Stats.1978, c. 1319, p. 4317,
§ 5; Stats.1979, c. 730, p. 2537, § 151, operative Jan. 1, 1981.)

Historical Notes

Law Revision Commission Comments

1979 Amendment
Section 6504 is amended to add the reference to a conservator. [14 Cal.L.Rev.Comm. Reports 959

(1978)].

Historical And Statutory Notes

1998 Main Volume
The 1978 amendment, in the second sentence, after "filed" deleted "by a probation officer, district

attorney, the Youth Authority or the Director of Corrections".
The 1979 amendment, inserted "conservator."
Former § 6504, enacted by Stats.1937, c. 369, p. 1148, § 6504, derived from Pol.C. § 368, amended by

Stats.1913, c. 244, p. 412, § 1; Stats.1915, c. 46, p. 52, § 1; Pol.C. § 2147, added by Stats.1903, c.
364, p. 401, § 1, which related to boards of trustees, was repealed by Stats.1965, c. 1797, p. 4153, §
14.  See Welfare and Institutions Code § 4200.

Derivation: Former § 5251, enacted by Stats.1937, c. 369.
Former § 5254, added by Stats.1937, c. 699, p. 1972, amended by Stats.1955, c. 324, p. 777, § 2.



Former § 5594, added by Stats.1965, c. 391, p. 1669, § 5.
Pol.C. § 2192, added by Stats.1903, c. 364, p. 511, § 1, amended by Stats.1909, c. 65, p. 77, § 25;

Stats.1915, c. 638, p. 1262, § 1; Stats.1919, c. 181, p. 271, § 1; Stats.1921, c. 771, p. 1338, § 11;
Stats.1923, c. 48, p. 84, § 1; Stats.1927, c. 403, p. 663, § 7; Stats.1929, c. 757, p. 1468, § 4.

Research References

Cross References

Director of corrections, generally, see Penal Code § 5050 et seq.
Youth Authority, generally, see Welfare and Institutions Code § 1700 et seq.

Law Review And Journal Commentaries

Volunteering children: Parental commitment of minors to mental institutions.  James W. Ellis (1974)
62 Cal.L.Rev. 840.

1998 Main Volume

Library References

Recommendations relating to Guardianship-Conservatorship Law.  14 Cal.L.Rev.Comm. Reports
501 (1978).

Collateral References:

Cal Jur 3d Incomp §34
 41 Am Jur 2d Incompetent Persons §40.

§ 6504.5. Examination; report 

     •     Historical Notes     •     Research References

Wherever a petition is filed pursuant to this article, the court shall appoint the director of a regional center for
the developmentally disabled established under Division 4.5 of this code, or the designee of the director, to
examine the alleged mentally retarded person.

Within 15 judicial days after his or her appointment, the regional center director or designee shall submit to the
court in writing a report containing his or her evaluation of the alleged mentally retarded person.  The report
shall contain a recommendation of a facility or facilities in which the alleged developmentally disabled person
may be placed.

The report shall include a description of the least restrictive residential placement necessary to achieve the
purposes of treatment.  In determining the least restrictive residential placement, consideration shall be given to
public safety.  If placement into or out of a developmental center is recommended, the regional center director
or designee simultaneously shall submit the report to the executive director of the developmental center or his
or her designee.  The executive director of the developmental center or his or her designee may, within 15 days
of receiving the regional center report, submit to the court a written report evaluating the ability of the
developmental center to achieve the purposes of treatment for this person and whether the developmental center
placement can adequately provide the security measures or systems required to protect the public health and
safety from the potential dangers posed by the person's known behaviors.

The reports prepared by the regional center director and developmental center director, if applicable, shall also
address suitable interim placements for the person as provided for in Section 6506.

CREDIT(S)



(Added by Stats.1978, c. 1319, p. 4317, § 5.5.  Amended by Stats.1996, c. 1076 (S.B.1391), § 6.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1996 amendment, in the third paragraph, added the second to fourth sentences relating to concern

for public safety and placement in a developmental center; added the fourth paragraph relating to
interim placement; and made changes to render the language of the section gender-neutral.

Operative effect of Stats.1996, c. 1076, see Historical and Statutory Notes under Penal Code § 1370.

Research References

Cross References

Consideration of reports, determination of placement of committed mentally retarded person, see
Welfare and Institutions Code § 6509.

Collateral References:

Witkin, Procedure (4th ed) Actions §42
Cal Jur 3d Incomp §35
 41 Am Jur 2d Incompetent Persons §§15 et seq.

§ 6505. Order for apprehension 

     •     Historical Notes     •     Research References

Whenever the court considers it necessary or advisable, it may cause an order to issue for the apprehension and
delivery to the court of the alleged mentally retarded person, and may have the order executed by any peace
officer.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 6505, enacted by Stats.1937, c. 369, p. 1148, § 6505, amended by Stats.1947, c. 417, p. 1032,

§ 4, derived from Pol.C. § 2148, added by Stats.1903, c. 364, p. 491, § 1, which related to
qualifications for membership on board of trustees and effect of failure to attend, was repealed by
Stats.1965, c. 1797, p. 4153, § 15.  See Welfare and Institutions Code § 4201.

Derivation: Former § 5255, added by Stats.1937, c. 699, p. 1972.
Former §§ 5277, 5282, enacted by Stats.1937, c. 369.
Former § 5595, added by Stats.1965, c. 391, p. 1669, § 5.
Stats.1917, c. 776, pp. 1626, 1629, §§ 18, 30.

Research References



Cross References

Counselor in mental health, as peace officer, see Welfare and Institutions Code § 6778.
Peace officer, definition, see Penal Code §§ 7, 830 et seq.
1998 Main Volume

Collateral References:

Cal Jur 3d Incomp §36
 41 Am Jur 2d Incompetent Persons §38.

§ 6506. Custody, care and treatment pending hearing; order of court; expiration 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Pending the hearing, the court may order that the alleged dangerous mentally retarded person may be left in the
charge of his or her parent, guardian, conservator, or other suitable person, or placed in a state hospital for the
developmentally disabled, in the county psychiatric hospital, or in any other suitable placement as determined
by the court.  Prior to the issuance of an order under this section, the regional center and developmental center,
if applicable, shall recommend to the court a suitable person or facility to care for the alleged mentally retarded
person.  The determination of a suitable person or facility shall be the least restrictive option that provides for
the person's treatment needs and that has existing security systems or measures in place to adequately protect
the public safety from any known dangers posed by the person.  In determining whether the public safety will
be adequately protected, the court shall make the finding required by subparagraph (D) of paragraph (1) of
subdivision (a) of Section 1370.1 of the Penal Code.

Pending the hearing, the court may order that the person receive necessary habilitation, care, and treatment,
including medical and dental treatment.

Orders made pursuant to this section shall expire at the time set for the hearing pursuant to Section 6503.  If the
court upon a showing of good cause grants a continuance of the hearing on the matter, it shall order that the
person be detained pursuant to this section until the hearing on the petition is held.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.  Amended by Stats.1978, c. 1319, p. 4317,
§ 6; Stats.1979, c. 730, p. 2537, § 152, operative Jan. 1, 1981; Stats.1980, c. 859, p. 2690, § 4; Stats.1996, c.
1076 (S.B.1391), § 7.)

Historical Notes

Law Revision Commission Comments

1979 Amendment
Section 6506 is amended to add the reference to a conservator. [14 Cal.L.Rev.Comm. Reports 959

(1978)].

Historical And Statutory Notes

1998 Main Volume
The 1978 amendment added "a state hospital for the developmentally disabled".
The 1979 amendment included "conservator".
The 1980 amendment inserted "the court may order that" "dangerous" and "or her", and deleted "may

be" before "placed" in first sentence; and added everything to section except first sentence of first
paragraph.



The 1996 amendment, at the end of the first sentence in the first paragraph, added "or in any other
suitable placement as determined by the court"; in the second sentence of the first paragraph,
inserted "and developmental center, if applicable"; added the third and fourth sentences to the first
paragraph relating to the least restrictive option and determining if the public safety will be
adequately protected; and made other, nonsubstantive changes.

Operative effect of Stats.1996, c. 1076, see Historical and Statutory Notes under Penal Code § 1370.
Former § 6506, enacted by Stats.1937, c. 369, p. 1148, § 6506, amended by Stats.1961, c. 79, p. 1063, §

12, derived from Pol.C. § 366d, added by Stats.1921, c. 610, p. 1049, § 1, which related to the
functioning of boards and to compensation and expenses, was repealed by Stats.1965, c. 1797, p.
4153,§ 16.  See Welfare and Institutions Code § 4202.

Derivation: Former § 5256, added by Stats.1937, c. 699, p. 1972.
Former § 5278, enacted by Stats.1937, c. 369.
Former § 5596, added by Stats.1965, c. 391, p. 1669, § 5.
Stats.1917, c. 776, p. 1626, § 19.

Research References

1998 Main Volume

Library References

Recommendations relating to Guardianship-Conservatorship Law.  14 Cal.L.Rev.Comm. Reports
501 (1978).

Collateral References:

Cal Jur 3d Incomp §§35, 36
 41 Am Jur 2d Incompetent Persons §38.

Notes Of Decisions

In general 1
Placement of individual 2

1. In general

Mentally retarded individuals are not entitled to credit for time in custody from hold order until recommitment.
Cramer v. Gillermina R.(App. 4 Dist. 1981) 178 Cal.Rptr. 69, 125 Cal.App.3d 380. Mental Health  44

2. Placement of individual

Counsel's failure to argue for placement of individual who was committed as a dangerous mentally retarded
person that was less restrictive than commitment to a state hospital was not incompetence; counsel conferred
with doctors who recommended a most-restrictive environment, and there was no showing that attorney was
motivated by anything other than a legitimate desire to protect committee's interests. People v. Quinn (App. 2
Dist. 2001) 103 Cal.Rptr.2d 915, 86 Cal.App.4th 1290, review denied. Mental Health  41

§ 6507. Witnesses 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The court shall inquire into the condition or status of the alleged mentally retarded person.  For this purpose it
may by subpoena require the attendance before it of a physician who has made a special study of mental



retardation and is qualified as a medical examiner, and of a clinical psychologist, or of two such physicians, or
of two such psychologists, to examine the person and testify concerning his mentality.  The court may also by
subpoena require the attendance of such other persons as it deems advisable, to give evidence.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 6507, enacted by Stats.1937, c. 369, p. 1149, § 6507, amended by Stats.1961, c. 79, p. 1063, §

13, derived from Pol.C. § 2150, added by Stats.1903, c. 364, p. 492, § 1, which related to the powers
and duties of the department of mental hygiene, was repealed by Stats.1965, c. 1797, p. 4135, § 17.
See Welfare and Institutions Code § 4109.

Derivation: Former § 5252, enacted by Stats.1937, c. 369.
Former § 5257, added by Stats.1937, c. 699, p. 1972.
Former § 5279, enacted by Stats.1937, c. 369.
Former § 5597, added by Stats.1965, c. 391, p. 1669, § 5.
Stats.1917, c. 776, p. 1626, § 19.
Pol.C. § 2192, added by Stats.1903, c. 364, p. 511, § 1, amended by Stats.1909, c. 65, p. 77, § 25;

Stats.1915, c. 638, p. 1262, § 1; Stats.1919, c. 181, p. 271, § 1; Stats.1921, c. 771, p. 1338, § 11;
Stats.1923, c. 48, p. 84, § 1; Stats.1927, c. 403, p. 3, § 7; Stats.1929, c. 757, p. 1468, § 4.

Research References

Cross References

Appointment of expert witnesses by court, see Evidence Code § 730 et seq.
Cross-examination of expert witness, see Evidence Code § 721.
Subpoena, see Code of Civil Procedure § 1985.
Witnesses, generally, see Evidence Code § 720 et seq.
1998 Main Volume

Collateral References:

Cal Jur 3d Incomp §37
 Am Jur 2d Expert and Opinion Evidence §§8 et seq., Incompetent Persons §40.

Notes Of Decisions

In general 1
Mentally retarded person as witness 2

1. In general

Alienists appointed by court in insanity proceedings should be deemed to be the court's own witnesses, and
their opinions should not be deemed evidence produced either by the state or the person whose sanity is the
subject of inquiry. Application of Perkins (App. 1958) 165 Cal.App.2d 73, 331 P.2d 712. Evidence  571(2)

2. Mentally retarded person as witness



Privilege against testifying is not extended to an alleged mentally retarded person in a commitment proceeding.
In re Watson (App. 4 Dist. 1979) 154 Cal.Rptr. 151, 91 Cal.App.3d 455. Witnesses  293.5

While a mentally retarded person who is subject of petition for civil commitment to state department of health
may not be questioned about matters that would tend to incriminate him, in criminal activity he is subject to call
as a witness and may be required to respond to nonincriminatory questioning which may reveal his mental
condition to jury at commitment hearing. Cramer v. Tyars (1979) 151 Cal.Rptr. 653, 23 Cal.3d 131, 588 P.2d
793. Witnesses  4

§ 6508. Fees and expenses of psychologist, physician and witnesses 

     •     Historical Notes     •     Research References

Each psychologist and physician shall receive for each attendance mentioned in Section 6507 the sum of five
dollars ($5) for each person examined, together with his necessary actual expenses occasioned thereby, and
other witnesses shall receive for such attendance such fees and expenses as the court in its discretion allows, if
any, not exceeding the fees and expenses allowed by law in other cases in the superior court.

Any fees or traveling expenses payable to a psychologist, physician, or witness as provided in this section and
all expenses connected with the execution of any process under the provisions of this article, which are not paid
by the parent, guardian, conservator, or person charged with the support of the supposed mentally retarded
person, shall be paid by the county treasurer of the county in which the person resides, upon the presentation to
the treasurer of a certificate of the judge that the claimant is entitled thereto.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.  Amended by Stats.1979, c. 730, p. 2538,
§ 153, operative Jan. 1, 1981.)

Historical Notes

Law Revision Commission Comments

1979 Amendment
Section 6508 is amended to add the reference to a conservator. [14 Cal.L.Rev.Comm. Reports 959

(1978)].

Historical And Statutory Notes

1998 Main Volume
The 1979 amendment included "conservator".
Former § 6508, enacted by Stats.1937, c. 369, p. 1149, § 6508, amended by Stats.1961, c. 79, p. 1063, §

14, derived from Pol.C. § 2158, added by Stats.1903, c. 364, p. 497, § 1, amended by Stats.1925, c.
228, p. 377, § 1, which provided for estimates of supplies, expenses, etc., was repealed by
Stats.1965, c. 1797, p. 4153, § 18.  See Welfare and Institutions Code § 4110.

Derivation: Former § 5261, added by Stats.1937, c. 699, p. 1972.
Former §§ 5284, 5285, enacted by Stats.1937, c. 369.
Former § 5598, added by Stats.1965, c. 391, p. 1669, § 5.
Stats.1917, c. 776, p. 1628, §§ 25, 26.

Research References



Cross References

Claims against county, see Government Code § 29700 et seq.
1998 Main Volume

Library References

Recommendations relating to Guardianship-Conservatorship Law.  14 Cal.L.Rev.Comm. Reports
501 (1978).

Collateral References:

Cal Jur 3d Incomp §37
 Am Jur 2d Expert and Opinion Evidence §§10-13, Incompetent Persons §40, Witnesses §§23 et seq.
Allowance of mileage or witness fees with respect to witnesses who were not called to testify or not

permitted to do so when called.  22 ALR3d 675.

§ 6509. Order of commitment; least restrictive placement; change of placement; hearings 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) If the court finds that the person is mentally retarded, and that he or she is a danger to himself, herself, or to
others, the court may make an order that the person be committed to the State Department of Developmental
Services for suitable treatment and habilitation services.  Suitable treatment and habilitation services is defined
as the least restrictive residential placement necessary to achieve the purposes of treatment.  Care and treatment
of a person committed to the State Department of Developmental Services may include placement in any state
hospital, developmental center, any licensed community care facility, as defined in Section 1504, or any health
facility, as defined in Section 1250, or any other appropriate placement permitted by law.  The court shall hold a
hearing as to the available placement alternatives and consider the reports of the regional center director or
designee and the developmental center director or designee submitted pursuant to Section 6504.5.  After
hearing all the evidence, the court shall order that the person be committed to that placement that the court finds
to be the most appropriate alternative.  If the court finds that release of the person can be made subject to
conditions that the court deems proper and adequate for the protection and safety of others and the welfare of
the person, the person shall be released subject to those conditions.

The court, however, may commit a mentally retarded person who is not a resident of this state under Section
4460 for the purpose of transportation of the person to the state of his or her legal residence pursuant to Section
4461.  The State Department of Developmental Services shall receive the person committed to it and shall place
the person in the placement ordered by the court.

(b) If the person has at any time been found mentally incompetent pursuant to Chapter 6 (commencing with
Section 1367) of Title 10 of Part 2 of the Penal Code arising out of a complaint charging a felony offense
specified in Section 290 of the Penal Code, the court shall order the State Department of Developmental
Services to give notice of that finding to the designated placement facility and the appropriate law enforcement
agency or agencies having local jurisdiction at the site of the placement facility.

(c) If the Department of Developmental Services decides that a change in placement is necessary, it shall notify
in writing the court of commitment, the district attorney, and the attorney of record for the person and the
regional center of its decision at least 15 days in advance of the proposed change in placement.  The court may
hold a hearing and (1) approve or disapprove of the change, or (2) take no action in which case the change shall
be deemed approved.  At the request of the district attorney or of the attorney for the person, a hearing shall be
held.

CREDIT(S)



(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.  Amended by Stats.1969, c. 624, p. 1264,
§ 5; Stats.1971, c. 1593, p. 3364, § 424, operative July 1, 1973; Stats.1977, c. 1252, p. 4603, § 643, operative
July 1, 1978; Stats.1978, c. 1319, p. 4318, § 7; Stats.1980, c. 676, p. 2042, § 341; Stats.1996, c. 1026
(A.B.2104), § 4; Stats.1996, c. 1076 (S.B.1391), § 8.5.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1969 amendment (see text contained in 1978 amendment note) deleted "for the mentally retarded"

following "state hospital" in what was formerly the last sentence.
The 1971 amendment (see text contained in 1978 amendment note) substituted "State Department of

Health" (later "State Department of Developmental Services") for "Department of Mental Hygiene".
The 1977 amendment (see text contained in 1978 amendment note) substituted "State Department of

Developmental Services" for "State Department of Health".
The 1978 amendment rewrote the section which previously provided:
"If the court finds that the person is mentally retarded, and that he or his parent or guardian is a resident

of this state as determined in accordance with Section 6501, the court may make an order that the
person be committed to the State Department of Developmental Services for hospitalization.  The
court, however, may commit a mentally retarded person who has been in the state less than one year,
or a mentally retarded minor who is not eligible for commitment to the State Department of
Developmental Services under Section 6501 for the purpose of transportation of such person to the
state of his legal residence pursuant to Section 4119.  The State Department of Developmental
Services shall receive the person committed to it and shall place the person in a state hospital unless
such institutions are already full, or the funds available for their support are exhausted, or, in the
opinion of the State Department of Developmental Services, the person is not a suitable subject for
admission thereto."

The 1980 amendment deleted a repetition of the last sentence of the first paragraph.
The 1996 amendment divided the section into subdivisions; in the first paragraph of subd.(a) following

"placement in any state hospital" inserted "developmental center"; following "Section 1250" inserted
"or any other appropriate placement permitted by law"; substituted "consider the reports" for
"consider the report"; inserted "and the developmental center director or designee"; added the last
sentence relating to a court finding that the release of the person can be made subject to conditions;
inserted subd.(b) relating to persons found mentally incompetent pursuant to Chapter 6
(commencing with § 1367) of the Penal Code; redesignated the remaining subdivision accordingly;
and made other, nonsubstantive changes.

Operative effect of Stats.1996, c. 1076, see Historical and Statutory Notes under Penal Code § 1370.
Under the provisions of § 12 of Stats.1996, c. 1076, the 1996 amendments of this section by c. 1026 and

c. 1076 were given effect and incorporated in the form set forth in § 8.5 of c. 1076.  An amendment
of this section by § 8 of Stats.1996, c. 1076, failed to become operative under the provisions of § 12
of that Act.

An amendment of this section by § 4.5 of Stats.1996, c. 1026, failed to become operative under the
provisions of § 8 of that Act.

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

Former § 6509, enacted by Stats.1937, c. 369, p. 1149, § 6509, amended by Stats.1961, c. 79, p. 1064, §
15, derived from Pol.C. § 2163, added by Stats.1903, c. 364, p. 500, § 1, amended by Stats.1909, c.
65, p. 62, § 1, which authorized the manufacture of supplies and materials, was repealed by
Stats.1965, c. 1797, p. 4153, § 19.  See Welfare and Institutions Code § 4111.

Derivation: Former § 5252, enacted by Stats.1937, c. 369.



Former § 5258, added by Stats.1937, c. 699, p. 1972, amended by Stats.1939, c. 439, p. 1773, § 1;
Stats.1941, c. 853, p. 2432, § 1; Stats.1955, c. 111, p. 573, § 1; Stats.1957, c. 489, p. 1520, § 3.

Former § 5280, enacted by Stats.1937, c. 369.
Former § 5599, added by Stats.1965, c. 391, p. 1670, § 5, amended by Stats.1965, c. 1797, p. 4152, § 3;

Stats.1965, c. 2008, p. 4538, § 3.
Stats.1917, c. 776, p. 1626, § 19.
Pol.C. § 2192, added by Stats.1903, c. 364, p. 511, § 1, amended by Stats.1909, c. 65, p. 77, § 25;

Stats.1915, c. 638, p. 1262, § 1; Stats.1919, c. 181, p. 271, § 1; Stats.1921, c. 771, p. 1338, § 11;
Stats.1923, c. 48, p. 84, § 1; Stats.1927, c. 403, p. 663, § 7; Stats.1929, c. 757, p. 1468, § 4.

Research References

Cross References

Certificate of medical examiners, see Welfare and Institutions Code § 6253.
Community care facilities, see Health and Safety Code § 1500 et seq.
Delivery and execution of order of commitment of mentally retarded person, see Welfare and

Institutions Code §§ 6740, 6741.
Patients admitted to state hospital subject to provisions of this section, see Welfare and Institutions

Code § 7507.
State hospitals for developmentally disabled, admissions, application of this section, see Welfare and

Institutions Code § 7507.
1998 Main Volume

Collateral References:

Witkin, Procedure (4th ed) Actions §42
Cal Jur 3d Heal Art §93; Incomp §37
 Am Jur 2d Hospitals and Asylums §12, Incompetent Persons §42.
Actionability of imputing to private person mental disorder or incapacity, or impairment of mental

faculties.  23 ALR3d 652.
Liability for false imprisonment predicated upon institution of, or conduct in connection with,

insanity proceedings.  30 ALR3d 523.
Modern status of rules as to standard of proof required in civil commitment proceedings.  97 ALR3d

780.
Right to relief under Federal Civil Rights Act of 1871 (42 USCS §1983) for alleged wrongful

commitment to or confinement in mental hospital.  16 ALR Fed 440.

Notes Of Decisions

In general 2
Hearing, generally 3
Placement of individual 6
Presence of mentally retarded person at hearing 4
Record 5
Validity 1

1. Validity

There is a rational basis for distinction made by legislature between placement procedures to be followed in
regard to civil commitment of dangerous mentally retarded persons and developmentally disabled persons who
are subjects of civil commitment proceedings. Cramer v. Tyars (1979) 151 Cal.Rptr. 653, 23 Cal.3d 131, 588



P.2d 793. Mental Health  32

2. In general

Order which committed defendant as a mentally disordered sex offender who was also retarded was appealable.
People v. Fisher (App. 4 Dist. 1975) 122 Cal.Rptr. 366, 49 Cal.App.3d 174. Mental Health  467

Where, in evaluation, minor is found to be mentally retarded rather than mentally disordered, finding must be
communicated to juvenile court, minor must be released to custody of juvenile court, and court may direct filing
of petition in superior court for commitment of minor as mentally retarded person for placement in state
hospital. In re L. L.(App. 1 Dist. 1974) 114 Cal.Rptr. 11, 39 Cal.App.3d 205. Mental Health  44

Rule that residence of parent is residence of minor applies only in cases of children born in state and under one
year of age and under provisions of this section, where court is required to find on question of residence it will
be presumed that court will determine question in light of rule established by former § 5251. 5 Op.Atty.Gen.
162, 4-9-45.

3. Hearing, generally

A person committed to state hospital as a mentally retarded person is entitled to a hearing that complies with
due process requirements in that hearing to determine person's mental retardation and dangerousness may result
in a substantial loss of personal liberty. In re Watson (App. 4 Dist. 1979) 154 Cal.Rptr. 151, 91 Cal.App.3d 455.
Constitutional Law  4340

Hearing to determine least restrictive placement facility in which mentally retarded person could be placed was
not required following jury's finding that he was mentally retarded and a danger to himself or others. Cramer v.
Tyars (1979) 151 Cal.Rptr. 653, 23 Cal.3d 131, 588 P.2d 793. Mental Health  44

4. Presence of mentally retarded person at hearing

Denial of petitioner's right to be present during presentation of evidence against her in commitment proceeding
which could and did result in a substantial loss of personal liberty, absent an on-the-record showing that
petitioner waived that right or was incapable of doing so by reason of either physical or mental incapacity,
operated to deprive petitioner of her fundamental constitutional right to due process. In re Watson (App. 4 Dist.
1979) 154 Cal.Rptr. 151, 91 Cal.App.3d 455. Constitutional Law  4337

5. Record

If the person who is subject of a commitment hearing is so mentally retarded as to be unable to comprehend the
advisal of the right to be present and other rights incident to a fair hearing, the record should affirmatively
reflect that fact. In re Watson (App. 4 Dist. 1979) 154 Cal.Rptr. 151, 91 Cal.App.3d 455. Mental Health  42

6. Placement of individual

Counsel's failure to argue for placement of individual who was committed as a dangerous mentally retarded
person that was less restrictive than commitment to a state hospital was not incompetence; counsel conferred
with doctors who recommended a most-restrictive environment, and there was no showing that attorney was
motivated by anything other than a legitimate desire to protect committee's interests. People v. Quinn (App. 2
Dist. 2001) 103 Cal.Rptr.2d 915, 86 Cal.App.4th 1290, review denied. Mental Health  41

§ 6510. Payment of expenses on dismissal of petition 

     •     Historical Notes

In case of the dismissal of the petition, the court may, if it considers the petition to have been filed with
malicious intent, order the petitioner to pay the expenses in connection therewith, and may enforce such



payment by such further orders as it deems necessary.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 6510, enacted by Stats.1937, c. 369, p. 1149, § 6510, derived from Pol.C. § 2158, added by

Stats.1903, c. 364, p. 497, § 1, amended by Stats.1925, c. 228, p. 377, § 1, which provided for the
disposition of money received, was repealed by Stats.1965, c. 1797, p. 4153, § 20.  See Welfare and
Institutions Code § 4112.

Derivation: Former § 5262, added by Stats.1937, c. 699, p. 1972.
Former § 5286, enacted by Stats.1937, c. 369.
Former § 5600, added by Stats.1965, c. 391, p. 1670, § 5.
Stats.1917, c. 776, p. 1627, § 21.
1998 Main Volume

Collateral References:

Cal Jur 3d Incomp §40
 41 Am Jur 2d Incompetent Persons §42.

§ 6511. Contriving to have person adjudged mentally retarded 

     •     Historical Notes     •     Research References

Any person who knowingly contrives to have any person adjudged mentally retarded under the provisions of
this article, unlawfully or improperly, is guilty of a misdemeanor.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 6511, enacted by Stats.1937, c. 369, p. 1150, § 6511, derived from Pol.C. § 2158, added by

Stats.1903, c. 364, p. 497, § 1, amended by Stats.1925, c. 228, p. 377, § 1, which required financial
statements, was repealed by Stats.1965, c. 1797, p. 4153, § 21.  See Welfare and Institutions Code §
4113.

Derivation: Former § 5263, added by Stats.1937, c. 699, p. 1972.
Former § 5287, enacted by Stats.1937, c. 369.
Former § 5601, added by Stats.1965, c. 391, p. 1670, § 5.
Stats.1917, c. 776, p. 1627, § 22.

Research References



Cross References

Misdemeanor,
Defined, see Penal Code § 17.
Punishment, see Penal Code §§ 19, 19.2.

1998 Main Volume

Collateral References:

Cal Jur 3d Incomp §40
 52 Am Jur 2d Malicious Prosecution §197.

§ 6512. Juvenile court proceedings 

     •     Historical Notes     •     Research References

If, when a boy or girl is brought before a juvenile court under the juvenile court law, it appears to the court,
either before or after adjudication, that the person is mentally retarded, or if, on the conviction of any person of
crime by any court it appears to the court that the person is mentally retarded, the court may adjourn the
proceedings or suspend the sentence, as the case may be, and direct some suitable person to take proceedings
under this article against the person before the court, and the court may order that, pending the preparation,
filing, and hearing of the petition, the person before the court be detained in a place of safety, or be placed
under the guardianship of some suitable person, on his entering into a recognizance for the appearance of the
person upon trial or under conviction when required.  If, upon the hearing of the petition, or upon a subsequent
hearing, the person upon trial or under conviction is not found to be mentally retarded, the court may proceed
with the trial or impose sentence, as the case may be.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 6512, enacted by Stats.1937, c. 369, p. 1150, § 6512, amended by Stats.1961, c. 79, p. 1064, §

16, derived from Pol.C. § 2144, added by Stats.1903, c. 364, p. 490, § 1, amended by Stats.1907, c.
441, p. 805, § 1; Stats.1921, c. 771, p. 1331, § 1, which required reports to the department was
repealed by Stats.1965, c. 1797, p. 4153, § 22.  See Welfare and Institutions Code § 4114.

Derivation: Former § 5264, added by Stats.1937, c. 699, p. 1972.
Former § 5288, enacted by Stats.1937, c. 369, p. 1136.
Former § 5602, added by Stats.1965, c. 391, p. 1670, § 5.
Stats.1917, c. 776, p. 1627, § 23.

Research References

Cross References

Juvenile court,
Jurisdiction, see Welfare and Institutions Code §§ 300 et seq., 601.
Proceedings, see Welfare and Institutions Code § 650 et seq.

1998 Main Volume



Collateral References:

Witkin, Procedure (4th ed) Actions §42
Cal Jur 3d Incomp §38
 41 Am Jur 2d Incompetent Persons §36.

§ 6513. Payment of costs of judicial proceedings 

     •     Historical Notes

(a) The State Department of Developmental Services shall pay for the costs, as defined in this section, of
judicial proceedings, including commitment, placement, or release, under this article under both of the
following conditions:

(1) The judicial proceedings are in a county within which a state hospital or developmental center maintains a
treatment program for mentally retarded persons who are a danger to themselves or others.

(2) The judicial proceedings relate to a mentally retarded person who is at the time residing in the state hospital
or developmental center located in the county of the proceedings.

(b) The appropriate financial officer or other designated official in a county described in subdivision (a) may
prepare a statement of all costs incurred by the county in the investigation, preparation for, and conduct of the
proceeding, including any costs of the district attorney or county counsel and any public defender or
court-appointed counsel representing the person, and including any costs incurred by the county for the
guarding or keeping of the person while away from the state hospital and for transportation of the person to and
from the hospital.  The statement shall be certified to by a judge of the superior court and shall be sent to the
State Department of Developmental Services.  In lieu of sending statements after each proceeding, the
statements may be held and submitted quarterly for the preceding three-month period.

CREDIT(S)
(Added by Stats.1980, c. 644, p. 1810, § 1.  Amended by Stats.1996, c. 1076 (S.B.1391), § 9; Stats.2001, c. 176
(S.B.210), § 55.)

Historical Notes

Historical And Statutory Notes

2001 Legislation
Short title, legislative findings, declarations and intent relating to Stats.2001, c. 176 (S.B.210), the Local

Government Omnibus Act of 2001, see Historical and Statutory Notes under Civil Code § 1360.5.
1998 Main Volume
The 1996 amendment added references to developmental centers in pars.(1) and (2) of subd.(a); and

made other, nonsubstantive changes.
Operative effect of Stats.1996, c. 1076, see Historical and Statutory Notes under Penal Code § 1370.
Former § 6513 added by Stats.1977, c. 984, p. 2967, § 3, derived from former Health and Safety Code §

38009.1, added by Stats.1976, c. 1364, p. 6211, § 2, relating to voluntary or nonprotesting
developmentally disabled state hospital residents, and procedure for granting or denying discharge,
was repealed by Stats.1977, c. 984, p. 2967, § 12, operative Jan. 1, 1979.

Former § 6513, enacted by Stats.1937, c. 369, p. 1150, § 6513, derived from Pol.C. § 2141, added by
Stats.1903, c. 364, p. 487, § 1, amended by Stats.1909, c. 65, p. 57, § 5; Stats.1917, c. 182, p. 274, §
1, authorizing the use of buildings for religious services was repealed by Stats.1965, c. 1797, p.
4153,§ 23.  See Welfare and Institutions Code § 4115.
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Article 3. Juvenile Court Wards

§ 6550. Doubt as to mental health or condition of minor; procedure under this article 

     •     Historical Notes     •     Notes of Decisions

If the juvenile court, after finding that the minor is a person described by Section 300, 601, or 602, is in doubt
concerning the state of mental health or the mental condition of the person, the court may continue the hearing
and proceed pursuant to this article.

CREDIT(S)
(Added by Stats.1969, c. 722, p. 1447, § 52, eff. Aug. 8, 1969, operative July 1, 1969.  Amended by Stats.1989,
c. 1360, § 163.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1989 amendment made changes to maintain the Code.
Former § 6550, added by Stats.1967, c. 1667, p. 4107, § 37, relating to commitment of minors to

department of mental hygiene, was repealed by Stats.1969, c. 722, p. 1446, § 51, operative July 1,
1969.  See Welfare and Institutions Code § 6551.

1998 Main Volume

Collateral References:

Witkin, Summary (9th ed) P & C §§466, 546, 547, 579, 603, 814, 824
Witkin, Procedure (4th ed) Actions §§14, 44
Cal Jur 3d Del Child §§110, 167; Incomp §41
 41 Am Jur 2d Incompetent Persons §9.

Notes Of Decisions

In general 1
Special proceedings 2

1. In general

Once juvenile court found that minor accused of criminal-type conduct was incompetent to cooperate with
counsel, under definition of incompetency borrowed from Penal Code, it erred in continuing to follow adult
procedures by committing juvenile for 90-day period to regain his trial competency rather than acting under
juvenile court procedures to refer juvenile for 72-hour commitment for evaluation, and once juvenile was found
gravely disabled, referring juvenile for early evaluation for possible initiation of Lanterman-Petris-Short Act
(LPS) civil commitment proceedings. In re Patrick H.(App. 1 Dist. 1997) 63 Cal.Rptr.2d 455, 54 Cal.App.4th
1346. Infants  227(1)

Juvenile court could retain its jurisdiction over minor accused of criminal-type conduct while minor, who had
been found incompetent to proceed to trial, underwent civil commitment under Lanterman-Petris-Short Act



(LPS); if minor was detained in facility pursuant to LPS and if person in charge of facility determined that
further juvenile court proceedings would be detrimental to juvenile's welfare, court was to then suspend its
jurisdiction for such time as minor was subject to jurisdiction of court overseeing civil commitment. In re
Patrick H.(App. 1 Dist. 1997) 63 Cal.Rptr.2d 455, 54 Cal.App.4th 1346. Infants  227(1)

Evaluation procedures specified in § 6551 are not triggered unless juvenile court has initially found the minor to
be a person described by §§ 300, 601 or 602 specifying when a minor may be adjudged a ward or dependent
child of a court. In re Vicki H.(App. 5 Dist. 1979) 160 Cal.Rptr. 294, 99 Cal.App.3d 484. Infants  151

Actual commitment of mentally disordered minor who is also a ward of juvenile court can be accomplished
only in accordance with the LPS Act. In re Michael E.(1975) 123 Cal.Rptr. 103, 15 Cal.3d 183, 538 P.2d 231.
Mental Health  32

2. Special proceedings

"Special proceedings" subject to summary judgment unless inconsistent therewith or specifically provided in
the special proceeding statutes include certiorari, mandamus, prohibition, contempt, enforcement of liens,
arbitration proceedings, dissolution of corporations, probate of wills and administration of decedents' estates,
guardianship, adoption, conservatorship proceedings against insolvent insurance companies, commitment
proceedings for mentally disordered persons, alcoholics, and users of controlled substances, judicial
commitment of narcotic addicts, judicial commitment of developmentally disabled persons, juvenile court
placement of dependent children, mentally disordered or developmentally disabled minors, and conservatorship
proceedings for gravely disabled persons. Bagration v. Superior Court (App. 2 Dist. 2003) 3 Cal.Rptr.3d 292,
110 Cal.App.4th 1677, review denied. Judgment  180

§ 6551. Commitment to county facility 

     •     Historical Notes     •     Research References     •     Notes of Decisions

[Treatment and evaluation; report and findings; involuntary intensive treatment.]  If the court is in doubt
as to whether the person is mentally disordered or mentally retarded, the court shall order the person to be taken
to a facility designated by the county and approved by the State Department of Mental Health as a facility for
72-hour treatment and evaluation.  Thereupon, Article 1 (commencing with Section 5150) of Chapter 2 of Part 1
of Division 5 applies, except that the professional person in charge of the facility shall make a written report to
the court concerning the results of the evaluation of the person's mental condition.  If the professional person in
charge of the facility finds the person is, as a result of mental disorder, in need of intensive treatment, the
person may be certified for not more than 14 days of involuntary intensive treatment if the conditions set forth
in subdivision (c) of Section 5250 and subdivision (b) of Section 5260 are complied with.  Thereupon, Article 4
(commencing with Section 5250) of Chapter 2 of Part 1 of Division 5 shall apply to the person.  The person
may be detained pursuant to Article 4.5 (commencing with Section 5260), or Article 4.7 (commencing with
Section 5270.10), or Article 6 (commencing with Section 5300) of Part 1 of Division 5 if that article applies.

[Finding of mental retardation; effect of report.]  If the professional person in charge of the facility finds that
the person is mentally retarded, the juvenile court may direct the filing in any other court of a petition for the
commitment of a minor as a mentally retarded person to the State Department of Developmental Services for
placement in a state hospital.  In such case, the juvenile court shall transmit to the court in which the petition is
filed a copy of the report of the professional person in charge of the facility in which the minor was placed for
observation.  The court in which the petition for commitment is filed may accept the report of the professional
person in lieu of the appointment, or subpoenaing, and testimony of other expert witnesses appointed by the
court, if the laws applicable to such commitment proceedings provide for the appointment by court of medical
or other expert witnesses or may consider the report as evidence in addition to the testimony of medical or other
expert witnesses.



[Return of minor to court.]  If the professional person in charge of the facility for 72-hour evaluation and
treatment reports to the juvenile court that the minor is not affected with any mental disorder requiring intensive
treatment or mental retardation, the professional person in charge of the facility shall return the minor to the
juvenile court on or before the expiration of the 72-hour period and the court shall proceed with the case in
accordance with the Juvenile Court Law.

[Expenditure; reimbursement by state.]  Any expenditure for the evaluation or intensive treatment of a minor
under this section shall be considered an expenditure made under Part 2 (commencing with Section 5600) of
Division 5 and shall be reimbursed by the state as are other local expenditures pursuant to that part.

[Suspension of jurisdiction.]  The jurisdiction of the juvenile court over the minor shall be suspended during
such time as the minor is subject to the jurisdiction of the court in which the petition for postcertification
treatment of an imminently dangerous person or the petition for commitment of a mentally retarded person is
filed or under remand for 90 days for intensive treatment or commitment ordered by such court.

CREDIT(S)
(Added by Stats.1969, c. 722, p. 1447, § 53, eff. Aug. 8, 1969, operative July 1, 1969.  Amended by Stats.1971,
c. 1593, p. 3364, § 425, operative July 1, 1973; Stats.1977, c. 1252, p. 4604, § 644, operative July 1, 1978;
Stats.1988, c. 1517, § 16.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1971 amendment substituted,in the first sentence of the first paragraph, "State Department of

Health" (now "State Department of Mental Health") for "State Department of Mental Hygiene"; and
substituted, in the first sentence of the second paragraph, "State Department of Health" (now "State
Department of Developmental Services") for "State Department of Mental Hygiene".

The 1977 amendment substituted, in the first sentence of the first paragraph, "State Department of
Mental Health" for "State Department of Health"; and substituted, in the first sentence of the second
paragraph, "State Department of Developmental Services" for "State Department of Health".

The 1988 amendment inserted in the first paragraph "and subdivision (b) of Section 5260" following
"Section 5250", deleted "The provisions of" following "thereupon", inserted "or Article 4.7
(commencing with Section 5270.10)" following "(commencing with Section 5260)", substituted
"that article applies" for "the provisions of such articles apply to him", and made gender related and
nonsubstantive changes.

Derivation: Former § 6550, added by Stats.1967, c. 1667, p. 4107, § 37.
Former § 5725, added by Stats.1965, c. 391, p. 1678, § 5.

Research References

Cross References

Juvenile court proceedings, see Welfare and Institutions Code § 650 et seq.
Mental health evaluations, recommendations, and dispositional procedures for minors, see Welfare

and Institutions Code § 710 et seq.
State hospitals for the developmentally disabled, see Welfare and Institutions Code § 7500 et seq.
Temporary placement of minor at diagnostic and treatment center, see Welfare and Institutions Code

§ 704.

Law Review And Journal Commentaries



Child as involuntary mental patient.  Thomas Szasz (1977) 14 San Diego L.Rev. 1005.
Right to effective mental treatment.  Ralph Kirkland Schwitzgebel (1974) 62 Cal.L.Rev. 936.
1998 Main Volume

Collateral References:

Witkin, Summary (9th ed) P & C §§466, 824
Witkin, Procedure (4th ed) Actions §§14, 44
Cal Jur 3d Del Child §167; Incomp §§41, 44
 Cal Digest of Official Reports 3d Series, Delinquent, Dependent, and Neglected Children §36,

Incompetent Persons §§4, 6.
 Am Jur 2d Hospitals and Asylums §§5, 6, Incompetent Persons §§39 et seq.

Notes Of Decisions

In general 1
Extended detention 2
Juvenile court jurisdiction 3
Time credits 4

1. In general

Even if juvenile court, following finding that minor charged with assault with a deadly weapon and battery was
legally insane, had jurisdiction under § 300 governing minor who is physically dangerous to the public or
similar provisions order committing minor to state hospital for up to four years was required to be reversed
absent compliance with prerequisites under this section for committing minor to a state hospital on a long-term
basis, in that court determined that minor was not a danger to others and there was no indication that minor
persistently or arbitrarily refused to obey reasonable and proper orders of a parent or guardian. In re Vicki
H.(App. 5 Dist. 1979) 160 Cal.Rptr. 294, 99 Cal.App.3d 484. Infants  227(1)

Application of other statutory procedures is not precluded with respect to juvenile wards by the LPS Act when
such other procedures are consistent with or in accordance with LPS Act, including provision of this section
authorizing, in case of doubt, that a ward be taken to approved facility for treatment and evaluation. In re
Michael E.(1975) 123 Cal.Rptr. 103, 15 Cal.3d 183, 538 P.2d 231. Infants  222

This section which provides that if juvenile court is in doubt whether person is mentally disordered or retarded,
court shall order him taken to facility designated as facility for 72-hour treatment and evaluation and that if it is
found that minor is mentally retarded, court may direct filing in any other court of petition for judicial
commitment as mentally retarded person, does not provide exclusive procedure by which mental condition of
minor may be investigated by juvenile courts; word "shall" within this section only becomes operative after
court has elected to continue the hearing and invoke procedures therein specified. In re M. J. E.(App. 2 Dist.
1974) 118 Cal.Rptr. 398, 43 Cal.App.3d 792. Infants  227(1)

Minor brought before juvenile court under juvenile court law who appears to court to be mentally retarded may
have committed proceedings taken against him pursuant to § 6500 et seq. relating to commitment of mentally
retarded persons by person directed to do so by court either before or after adjudication by juvenile court, but, if
there is doubt as to whether minor is mentally retarded, procedure relating to commitment of juvenile court
wards must be followed. In re L. L.(App. 1 Dist. 1974) 114 Cal.Rptr. 11, 39 Cal.App.3d 205. Infants 
227(1); Mental Health  37.1

2. Extended detention

Juvenile court has authority to refer persons within its jurisdiction for 72-hour mental evaluation or treatment
after which, in appropriate cases, provisions of Lanterman-Petris-Short Act may be invoked, pursuant to which



minor may be detained in mental health facility for longer period of time. In re Robert B.(App. 1 Dist. 1995) 46
Cal.Rptr.2d 691, 39 Cal.App.4th 1816. Infants  192; Infants  208; Mental Health  36

3. Juvenile court jurisdiction

During Lanterman-Petris-Short Act (LPS) proceedings, juvenile court retains concurrent jurisdiction over minor
committed to mental health facility unless person in charge of facility determines that arraignment or trial
would be detrimental to well-being of minor; in such a case, juvenile court's jurisdiction is suspended during
such time as minor is subject to jurisdiction of court overseeing LPS proceedings. In re Robert B.(App. 1 Dist.
1995) 46 Cal.Rptr.2d 691, 39 Cal.App.4th 1816. Infants  196

4. Time credits

When juvenile court's jurisdiction over minor detained in mental health facility has been suspended, time spent
in mental health facility shall not be computed in any statutory time requirements for pending juvenile
proceedings, and time spent in facility shall not be credited toward any period of commitment ordered by
juvenile court. In re Robert B.(App. 1 Dist. 1995) 46 Cal.Rptr.2d 691, 39 Cal.App.4th 1816. Infants  193;
Infants  223.1

If juvenile court is entitled to concurrent jurisdiction over minor committed to mental health facility with court
overseeing Lanterman-Petris-Short Act (LPS) proceedings, time spent in facility shall be computed in any
relevant statutory time requirements for pending juvenile proceedings, and any time spent in facility shall be
credited against any period of commitment ordered by juvenile court. In re Robert B.(App. 1 Dist. 1995) 46
Cal.Rptr.2d 691, 39 Cal.App.4th 1816. Infants  193; Infants  223.1

Minor's speedy adjudication rights were not abridged by delay of 15 months in adjudication while minor was in
mental treatment facility; minor was entitled to credit for time spent in facility, minor's ability to contest
supplemental petitions was not impaired by delay, allegations against minor were serious, juvenile court
incorrectly but reasonably believed it lacked jurisdiction during minor's commitment, and delay was intended as
benefit to minor so that he could receive treatment. In re Robert B.(App. 1 Dist. 1995) 46 Cal.Rptr.2d 691, 39
Cal.App.4th 1816. Infants  204

§ 6552. Voluntary application for mental health services; authority; reception at facility; return to court 

     •     Historical Notes     •     Research References

A minor who has been declared to be within the jurisdiction of the juvenile court may, with the advice of
counsel, make voluntary application for inpatient or outpatient mental health services in accordance with
Section 5003.  Notwithstanding the provisions of subdivision (b) of Section 6000, Section 6002, or Section
6004, the juvenile court may authorize the minor to make such application if it is satisfied from the evidence
before it that the minor suffers from a mental disorder which may reasonably be expected to be cured or
ameliorated by a course of treatment offered by the hospital, facility or program in which the minor wishes to
be placed; and that there is no other available hospital, program, or facility which might better serve the minor's
medical needs and best interest.  The superintendent or person in charge of any state, county, or other hospital
facility or program may then receive the minor as a voluntary patient.  Applications and placements under this
section shall be subject to the provisions and requirements of the Short-Doyle Act (Part 2 (commencing with
Section 5600), Division 5), which are generally applicable to voluntary admissions.

If the minor is accepted as a voluntary patient, the juvenile court may issue an order to the minor and to the
person in charge of the hospital, facility or program in which the minor is to be placed that should the minor
leave or demand to leave the care or custody thereof prior to the time he is discharged by the superintendent or
person in charge, he shall be returned forthwith to the juvenile court for a further dispositional hearing pursuant
to the juvenile court law.



The provisions of this section shall continue to apply to the minor until the termination or expiration of the
jurisdiction of the juvenile court.

CREDIT(S)
(Added by Stats.1976, c. 445, p. 1179, § 4, eff. July 10, 1976.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 6552, enacted by Stats.1937, c. 369, p. 1150, § 6552, derived from former Pol.C. § 2156,

added by Stats.1903, c. 364, p. 497, § 1, amended by Stats.1915, c. 103, p. 183, § 4, defining
"resident officers", was repealed by Stats.1965, c. 1797, p. 4153, § 26.

Research References

Law Review And Journal Commentaries

Child as involuntary mental patient.  Thomas Szasz (1977) 14 San Diego L.Rev. 1005.
Children's inpatient mental health treatment: Extending due process to all commitment procedures.

(1983) 17 U.S.F.L.Rev. 797.
1998 Main Volume

Collateral References:

Witkin, Summary (9th ed) P & C §814
Cal Jur 3d Incomp §7
 41 Am Jur 2d Incompetent Persons §§39 et seq.

Article 4. Sexually VIolent Predators

§ 6600. Definitions 

     •     Historical Notes     •     Research References     •     Notes of Decisions

As used in this article, the following terms have the following meanings:

(a)(1) "Sexually violent predator" means a person who has been convicted of a sexually violent offense against
one or more victims and who has a diagnosed mental disorder that makes the person a danger to the health and
safety of others in that it is likely that he or she will engage in sexually violent criminal behavior.

(2) For purposes of this subdivision any of the following shall be considered a conviction for a sexually violent
offense:

(A) A prior or current conviction that resulted in a determinate prison sentence for an offense described in
subdivision (b).

(B) A conviction for an offense described in subdivision (b) that was committed prior to July 1, 1977, and that
resulted in an indeterminate prison sentence.

(C) A prior conviction in another jurisdiction for an offense that includes all of the elements of an offense



described in subdivision (b).

(D) A conviction for an offense under a predecessor statute that includes all of the elements of an offense
described in subdivision (b).

(E) A prior conviction for which the inmate received a grant of probation for an offense described in
subdivision (b).

(F) A prior finding of not guilty by reason of insanity for an offense described in subdivision (b).

(G) A conviction resulting in a finding that the person was a mentally disordered sex offender.

(H) A prior conviction for an offense described in subdivision (b) for which the person was committed to the
Department of the Youth Authority pursuant to Section 1731.5.

(I) A prior conviction for an offense described in subdivision (b) that resulted in an indeterminate prison
sentence.

(3) Conviction of one or more of the crimes enumerated in this section shall constitute evidence that may
support a court or jury determination that a person is a sexually violent predator, but shall not be the sole basis
for the determination.  The existence of any prior convictions may be shown with documentary evidence.  The
details underlying the commission of an offense that led to a prior conviction, including a predatory relationship
with the victim, may be shown by documentary evidence, including, but not limited to, preliminary hearing
transcripts, trial transcripts, probation and sentencing reports, and evaluations by the State Department of
Mental Health.  Jurors shall be admonished that they may not find a person a sexually violent predator based on
prior offenses absent relevant evidence of a currently diagnosed mental disorder that makes the person a danger
to the health and safety of others in that it is likely that he or she will engage in sexually violent criminal
behavior.

(4) The provisions of this section shall apply to any person against whom proceedings were initiated for
commitment as a sexually violent predator on or after January 1, 1996.

(b) "Sexually violent offense" means the following acts when committed by force, violence, duress, menace,
fear of immediate and unlawful bodily injury on the victim or another person, or threatening to retaliate in the
future against the victim or any other person, and that are committed on, before, or after the effective date of
this article and result in a conviction or a finding of not guilty by reason of insanity, as defined in subdivision
(a): a felony violation of Section 261, 262, 264.1, 269, 286, 288, 288a, 288.5, or 289 of the Penal Code, or any
felony violation of Section 207, 209, or 220 of the Penal Code, committed with the intent to commit a violation
of Section 261, 262, 264.1, 286, 288, 288a, or 289 of the Penal Code.

(c) "Diagnosed mental disorder" includes a congenital or acquired condition affecting the emotional or
volitional capacity that predisposes the person to the commission of criminal sexual acts in a degree
constituting the person a menace to the health and safety of others.

(d) "Danger to the health and safety of others" does not require proof of a recent overt act while the offender is
in custody.

(e) "Predatory" means an act is directed toward a stranger, a person of casual acquaintance with whom no
substantial relationship exists, or an individual with whom a relationship has been established or promoted for
the primary purpose of victimization.

(f) "Recent overt act" means any criminal act that manifests a likelihood that the actor may engage in sexually
violent predatory criminal behavior.

(g) Notwithstanding any other provision of law and for purposes of this section, a prior juvenile adjudication of
a sexually violent offense may constitute a prior conviction for which the person received a determinate term if



all of the following apply:

(1) The juvenile was 16 years of age or older at the time he or she committed the prior offense.

(2) The prior offense is a sexually violent offense as specified in subdivision (b).

(3) The juvenile was adjudged a ward of the juvenile court within the meaning of Section 602 because of the
person's commission of the offense giving rise to the juvenile court adjudication.

(4) The juvenile was committed to the Department of the Youth Authority for the sexually violent offense.

(h) A minor adjudged a ward of the court for commission of an offense that is defined as a sexually violent
offense shall be entitled to specific treatment as a sexual offender.  The failure of a minor to receive that
treatment shall not constitute a defense or bar to a determination that any person is a sexually violent predator
within the meaning of this article.

CREDIT(S)
(Added by Stats.1995, c. 763 (A.B.888), § 3.  Amended by Stats.1996, c. 462 (A.B.3130), § 4, eff. Sept. 13,
1996; Stats.1999, c. 350 (S.B.786), § 3, eff. Sept. 7, 1999; Stats.1999, c. 995 (S.B.746), § 2.2; Stats.2000, c. 643
(A.B.2849), § 1; Stats.2006, c. 337 (S.B.1128), § 53, eff. Sept. 20, 2006; Initiative Measure (Prop. 83, § 24,
approved Nov. 7, 2006, eff. Nov. 8, 2006).)

Historical Notes

Historical And Statutory Notes

1999 Legislation
Stats.1999, c. 350 (S.B.786), in the definition of "sexually violent predator", in the second paragraph,

inserted "a conviction for an offense under a predecessor statute that includes all of the elements of
an offense described in subdivision (b)"; and substituted "jurisdiction" for "state".

Section 4 of Stats.1999, c. 350 (S.B.786), provides:
"This act is intended to be declaratory of existing law as contained in People v. Butler (1998) 68

Cal.App.4th 421, at pages 435-441."
Stats.1999, c. 995 (S.B.746) incorporated the changes made to subd.(a) by c. 350; and added subds.(g)

and (h) relating to prior juvenile adjudications of a sexually violent offense and defining "minor
adjudged a ward of the court for commission of an offense that".

Under the provisions of § 3 of Stats.1999, c. 995, the 1999 amendments of this section by c. 350
(S.B.786) and c. 995 (S.B.746) were given effect and incorporated in the form set forth in § 2.2 of c.
995.

Amendments of this section by §§ 2, 2.1, and 2.3 of Stats.1999, c. 995 (S.B.746), failed to become
operative under the provisions of § 3 of that Act.

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

2000 Legislation
Stats.2000, c. 643, rewrote subd.(a), which, prior to amendment, read:
"(a) "Sexually violent predator' means a person who has been convicted of a sexually violent offense

against two or more victims for which he or she received a determinate sentence and who has a
diagnosed mental disorder that makes the person a danger to the health and safety of others in that it
is likely that he or she will engage in sexually violent criminal behavior.

"For purposes of this subdivision, a prior finding of not guilty by reason of insanity for an offense
described in subdivision (b), a conviction for an offense under a predecessor statute that includes all
of the elements of an offense described in subdivision (b), a conviction prior to July 1, 1977, for an
offense described in subdivision (b), a conviction resulting in a finding that the person was a
mentally disordered sex offender, or a conviction in another jurisdiction for an offense that includes



all the elements of an offense described in subdivision (b), shall also be deemed to be a sexually
violent offense even if the offender did not receive a determinate sentence for that prior offense.

"Conviction of one or more of the crimes enumerated in this section shall constitute evidence that may
support a court or jury determination that a person is a sexually violent predator, but shall not be the
sole basis for the determination.  The existence of any prior convictions may be shown with
documentary evidence.  The details underlying the commission of an offense that led to a prior
conviction, including a predatory relationship with the victim, may be shown by documentary
evidence, including, but not limited to, preliminary hearing transcripts, trial transcripts, probation
and sentencing reports, and evaluations by the State Department of Mental Health.  Jurors shall be
admonished that they may not find a person a sexually violent predator based on prior offenses
absent relevant evidence of a currently diagnosed mental disorder that makes the person a danger to
the health and safety of others in that it is likely that he or she will engage in sexually violent
criminal behavior."

Amendment of this section by § 2 of Stats.2000, c. 643 (A.B.2849), failed to become operative under the
provisions of § 3 of that Act.

2006 Legislation
Stats.2006, c. 337, in subd.(a)(1), added subpars.(H) and (I); rewrote subd.(b); and in subd.(g)(4),

substituted "Correction and Rehabilitation, Division of Juvenile Facilities" for "the Youth
Authority".  Prior to amendment, subd.(b) had read:

"(b) "Sexually violent offense' means the following acts when committed by force, violence, duress,
menace, or fear of immediate and unlawful bodily injury on the victim or another person, and that
are committed on, before, or after the effective date of this article and result in a conviction or a
finding of not guilty by reason of insanity, as provided in subdivision (a): a felony violation of
paragraph (2) of subdivision (a) of Section 261, paragraph (1) of subdivision (a) of Section 262,
Section 264.1, subdivision (a) or (b) of Section 288, or subdivision (a) of Section 289 of the Penal
Code, or sodomy or oral copulation in violation of Section 286 or 288a of the Penal Code."

For short title of act, legislative findings and declarations, and appropriations, severability, cost
reimbursement, and urgency effective provisions relating to Stats.2006, c. 337 (S.B.1128), see
Historical and Statutory Notes under Government Code § 68152.

Initiative Measure (Prop. 83), in subd.(a)(1), substituted "one" for "two"; in subd.(a)(2), added pars.(H)
and (I); and rewrote subds.(b) and (g), which had read:

"(b) "Sexually violent offense' means the following acts when committed by force, violence, duress,
menace, or fear of immediate and unlawful bodily injury on the victim or another person, and that
are committed on, before, or after the effective date of this article and result in a conviction or a
finding of not guilty by reason of insanity, as provided in subdivision (a): a felony violation of
paragraph (2) of subdivision (a) of Section 261, paragraph (1) of subdivision (a) of Section 262,
Section 264.1, subdivision (a) or (b) of Section 288, or subdivision (a) of Section 289 of the Penal
Code, or sodomy or oral copulation in violation of Section 286 or 288a of the Penal Code."

"(g) Notwithstanding any other provision of law and for purposes of this section, no more than one prior
juvenile adjudication of a sexually violent offense may constitute a prior conviction for which the
person received a determinate term if all of the following applies:

"(1) The juvenile was 16 years of age or older at the time he or she committed the prior offense.
"(2) The prior offense is a sexually violent offense as specified in subdivision (b).  Notwithstanding

Section 6600.1, only an offense described in subdivision (b) shall constitute a sexually violent
offense for purposes of this subdivision."

Short title, findings and declarations, intent, severability, and amendment provisions relating to
Initiative Measure (Prop. 83), see Historical and Statutory Notes under Penal Code § 209.

1998 Main Volume
Section 1 of Stats.1995, c. 762 (S.B.1143), and § 1 of Stats.1995, c. 763 (A.B.888), provide:
"The Legislature finds and declares that a small but extremely dangerous group of sexually violent

predators that have diagnosable mental disorders can be identified while they are incarcerated.
These persons are not safe to be at large and if released represent a danger to the health and safety of



others in that they are likely to engage in acts of sexual violence.  The Legislature further finds and
declares that it is in the interest of society to identify these individuals prior to the expiration of their
terms of imprisonment.  It is the intent of the Legislature that once identified, these individuals, if
found to be likely to commit acts of sexually violent criminal behavior beyond a reasonable doubt,
be confined and treated until such time that it can be determined that they no longer present a threat
to society.

"The Legislature further finds and declares that while these individuals have been duly punished for
their criminal acts, they are, if adjudicated sexually violent predators, a continuing threat to society.
The continuing danger posed by these individuals and the continuing basis for their judicial
commitment is a currently diagnosed mental disorder which predisposes them to engage in sexually
violent criminal behavior.  It is the intent of the Legislature that these individuals be committed and
treated for their disorders only as long as the disorders persist and not for any punitive purposes."

The 1996 amendment, in subd.(a), inserted the second paragraph, providing further instances of sexually
violent offenses, and, in the third paragraph, inserted the second and third sentences, relating to the
use of documentary evidence to show prior convictions and the details of the prior offense,
respectively; in subd.(b), substituted "or a finding of not guilty by reason of insanity, as provided in
subdivision (a)" for "and a determinative sentence" following "and result in a conviction"; and, in
subd.(e), substituted "stranger, a person of casual acquaintance with whom no substantial
relationship exists, or an individual" for "stranger or individual".

Subordination of legislation by Stats.1997, c. 17 (S.B.947), to other 1997 legislation, see Historical and
Statutory Notes under Business and Professions Code § 30.

Another § 6600, added by Stats.1995, c. 762 (S.B.1143), § 3, containing definitions, was repealed by
Stats.1997, c. 17 (S.B.947), § 151.

Former § 6600 was among a group of sections, enacted by Stats.1937, c. 369, pp. 1153, 1154, §§ 6000
to 6003, and amended by Stats.1941, c. 893, p. 2472, § 10; Stats.1943, c. 577, p. 2146, § 1;
Stats.1947, c. 1187, p. 2670, § 3; Stats.1955, c. 111, p. 574, § 7; Stats.1961, c. 79, p. 1064, § 18;
Stats.1961, c. 2086, p. 4350, § 16; Stats.1965, c. 1797, p. 4153, § 27, and related to admission of
mentally irresponsible persons to state hospitals, and repealed by Stats.1967, c. 1667, § 36.5,
operative July 1, 1969.

They were derived from Pol.C. §§ 2185, 2185a, added by Stats.1903, c. 364, p. 507, § 1, and Pol.C. §
2185b, added by Stats.1911, c. 277, p. 465, § 1.  See Welfare and Institutions Code §§ 6000, 7225 to
7227.
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1. Validity

When a Sexually Violent Predator Act (SVPA) detainee is confined in conditions identical to, similar to, or
more restrictive than, those in which his criminal counterparts are held, court will presume that the detainee is
being subjected to punishment in violation of Due Process Clause. Jones v. Blanas, C.A.9 (Cal.)2004, 393 F.3d
918, certiorari denied 126 S.Ct. 351, 546 U.S. 820, 163 L.Ed.2d 61. Constitutional Law  4344



Former California statute requiring the State Department of Mental Health to develop a voluntary experimental
treatment program for persons convicted of certain sex offenses did not create a private right of contract against
the government for sex offender treatment, thus defeating a claim that the California's Sexually Violent Predator
Act (SVPA) impaired vested statutory rights. Woodard v. Mayberg, N.D.Cal.2003, 242 F.Supp.2d 695. Mental
Health  433(2)

Predatory nature of predicate offenses was not an element in determining whether a defendant was a sexually
violent predator under California's Sexually Violent Predator Act (SVPA), thus defeating claim that the SVPA
violated due process and equal protection by arbitrarily allowing California Department of Corrections (CDC)
and Department of Mental Health (DMH) evaluators to determine whether predicate offenses were "predatory."
Woodard v. Mayberg, N.D.Cal.2003, 242 F.Supp.2d 695. Constitutional Law  3174; Constitutional Law

 4342; Mental Health  433(2)

California's Sexually Violent Predator Act (SVPA) did not establish criminal proceedings and was not punitive,
and thus, did not violate ex post facto and double jeopardy principles, and did not violate the constitutional
guarantees against bills of attainder and bills of pains, to due process of law, and to equal protection; the fact
that the SVPA applied only to those with qualifying criminal "convictions" did not compel a different result.
Woodard v. Mayberg, N.D.Cal.2003, 242 F.Supp.2d 695. Constitutional Law  1100(5); Constitutional Law

 2820; Constitutional Law  3174; Constitutional Law  4342; Double Jeopardy  22; Mental
Health  433(2)

Sexually violent predator (SVP) statute does not violate equal protection clause in providing disparate treatment
to SVPs than that provided to mentally disordered offenders (MDOs), as such groups are not similarly situated;
definition of mental disorder under SVP statute is less exacting than definition under MDO commitment
scheme, and SVP statute requires finding that the person is likely to commit violent sex crimes, whereas MDO
commitments require present threat of harm. People v. Calderon (App. 2 Dist. 2004) 21 Cal.Rptr.3d 92, 124
Cal.App.4th 80, review denied. Constitutional Law  3175; Mental Health  433(2)

Sexually Violent Predators Act (SVPA) does not violate equal protection by defining "mental disorder" more
broadly than Mentally Disordered Offenders Act (MDO Act); while phrased differently, the two schemes set
forth similar standards for the mental disorder necessary for commitment, and the two schemes do not treat the
committed person differently for purposes of defining the requisite mental disorder. People v. Lopez (App. 6
Dist. 2004) 20 Cal.Rptr.3d 801, 123 Cal.App.4th 1306, review denied. Constitutional Law  3175; Mental
Health  433(2)

Statute that rendered a conviction resulting in a mentally disordered sex offender (MDSO) finding a qualifying
conviction for commitment under Sexually Violent Predators Act was not overbroad as applied to defendant
whose MDSO finding was based upon a felony conviction of attempted lewd act on a child under age 14.
Garcetti v. Superior Court (App. 2 Dist. 2000) 102 Cal.Rptr.2d 703, 85 Cal.App.4th 1113, rehearing denied,
review denied. Mental Health  454

Inclusion of convictions resulting in a finding that a defendant was a mentally disordered sex offender (MDSO),
as qualifying prior convictions under Sexually Violent Predators (SVP) Act, does not extend ambit of SVP Act
beyond the "small but extremely dangerous group" that Legislature intended to capture; jury must additionally
find a currently diagnosed mental disorder making the offender a danger to others based on likelihood of
sexually violent criminal behavior. Garcetti v. Superior Court (App. 2 Dist. 2000) 102 Cal.Rptr.2d 703, 85
Cal.App.4th 1113, rehearing denied, review denied. Mental Health  454

Sexually Violent Predators Act does not offend equal protection principles by permitting hearsay contained in
documents to be introduced as proof of the fact of prior qualifying convictions or as proof of the details of those
offenses in trial on petition to have sex offender declared a sexually violent predator (SVP); legislature's
decision to forgo the full relitigation of crimes for which SVPs have been convicted and punished is justified by
the compelling interest in protecting the public from those likely to engage in sexually violent behavior. People
v. Green (App. 1 Dist. 2000) 94 Cal.Rptr.2d 355, 79 Cal.App.4th 921, review denied. Constitutional Law 



3174; Mental Health  433(2)

Sexually Violent Predators Act's (SVPA) requirement that offender was likely to engage in sexually violent
criminal behavior did not unconstitutionally circumvent or dilute the statute's reasonable doubt standard, in
violation of due process; finding that inmate was likely to engage in sexually violent criminal behavior was a
prediction of dangerousness, rather than an additional standard of proof, and was appropriately based on
offender's seriously dangerous propensities. People v. Buffington (App. 3 Dist. 1999) 88 Cal.Rptr.2d 696, 74
Cal.App.4th 1149. Constitutional Law  4342; Mental Health  433(2)

Sexually violent predators (SVPs) were similarly treated to other persons involuntarily committed, for purposes
of the law, and, thus, there was no equal protection violation with respect to the nature of the mental impairment
addressed by the Sexually Violent Predators Act (SVPA); definitions of "mental disorder" and "mental defect"
in the SVPA and Mentally Disordered Offender (MDO) commitment schemes similarly encompass a current
mental condition that rendered a person dangerous beyond his or her control. People v. Buffington (App. 3 Dist.
1999) 88 Cal.Rptr.2d 696, 74 Cal.App.4th 1149. Constitutional Law  3175; Mental Health  433(2)

Sexually Violent Predators Act's (SVPA) evidentiary requirements for determining who was suffering from a
mental disorder and who was likely to reoffend did not violate equal protection standards by virtue of being
lower than other civil commitment schemes; as under other scheme, SVPA required recent objective indicia of
offender's condition and a recent objective basis for a finding that the offender was likely to reoffend. People v.
Buffington (App. 3 Dist. 1999) 88 Cal.Rptr.2d 696, 74 Cal.App.4th 1149. Constitutional Law  3175;
Mental Health  433(2)

Sexually Violent Predator Act (SVPA) does not violate due process on ground that "diagnosed mental disorder"
necessary to qualify as sexually violent predator (SVP) lacks express "mental illness" requirement; statutory
definition of "diagnosed mental disorder" targets sexual offenders who suffer from diagnosed "volitional
impairment" making them "dangerous beyond their control," and SVPA also establishes requisite connection
between impaired volitional control and danger posed to public. Hubbart v. Superior Court (1999) 81
Cal.Rptr.2d 492, 19 Cal.4th 1138, 969 P.2d 584, petition for certiorari filed 1999 WL 278659. Constitutional
Law  4342; Mental Health  433(2)

In accordance with due process requirements, Sexually Violent Predator Act (SVPA) requires trier of fact to
find that sexually violent predator (SVP) is dangerous at time of commitment; statutory criteria are expressed in
present tense, indicating that each must exist when verdict is rendered, and person cannot be adjudged SVP
unless he "currently" suffers from diagnosed mental disorder which prevents him from controlling sexually
violent behavior, and which "makes" him dangerous and "likely" to reoffend. Hubbart v. Superior Court (1999)
81 Cal.Rptr.2d 492, 19 Cal.4th 1138, 969 P.2d 584, petition for certiorari filed 1999 WL 278659. Constitutional
Law  4344; Mental Health  454

Sexually Violent Predator Act (SVPA) does not violate due process on ground that it authorizes use of prior
qualifying sex crimes to prove that alleged predator is mentally disordered and dangerous; legislature could
reasonably conclude that evidentiary methods contemplated by Act are sufficiently reliable and accurate to
accomplish its narrow and important purpose  —  confining and treating mentally disordered individuals who
have demonstrated their inability to control specific sexually violent behavior through commission of similar
prior crimes, and Act precludes commitment based solely on evidence of such prior crimes. Hubbart v. Superior
Court (1999) 81 Cal.Rptr.2d 492, 19 Cal.4th 1138, 969 P.2d 584, petition for certiorari filed 1999 WL 278659.
Constitutional Law  4344; Mental Health  433(2)

2. Equal protection

California Court of Appeal's determination that Sexually Violent Predator Act (SVPA) did not violate equal
protection by applying broader definition of "mental disorder" than Mentally Disordered Offender (MDO)
statute, which provided for involuntary commitment and treatment of potential state parolees, was not contrary
to or unreasonable application of Supreme Court precedent, and therefore habeas corpus relief was not
warranted. Hubbart v. Knapp, C.A.9 (Cal.)2004, 379 F.3d 773, certiorari denied 125 S.Ct. 913, 543 U.S. 1071,



160 L.Ed.2d 807. Habeas Corpus  537.1

The Legislature may separately classify mentally ill persons against whom a judicial determination of criminal
conduct has been made, for purposes of long-term civil commitment, without violating the equal protection
clause, since such persons, at least initially, have demonstrated particular danger. In re Smith (2008) 73
Cal.Rptr.3d 469, 42 Cal.4th 1251, 178 P.3d 446. Constitutional Law  3175

Drawing a distinction between those who are and are not in prison custody, for purposes of long-term civil
commitment, passes muster under the equal protection clause if the prisoner's most recent conviction is valid,
even when the prisoner stands to evade the statutory time limits for initiating sexually violent predator (SVP)
commitment proceedings due to good-faith factual or legal error. In re Smith (2008) 73 Cal.Rptr.3d 469, 42
Cal.4th 1251, 178 P.3d 446. Constitutional Law  3175; Constitutional Law  3242; Mental Health 
36; Mental Health  454

A person alleged to be a sexually violent predator in a civil Sexually Violent Predator Act (SVPA) commitment
proceeding, and a criminal defendant are not similarly situated, and equal protection principles do not require
that a sexually violent predator defendant be provided the same number of peremptory challenges as a
defendant facing criminal prosecution. People v. Calhoun (App. 1 Dist. 2004) 13 Cal.Rptr.3d 166, 118
Cal.App.4th 519, review denied. Constitutional Law  3175; Jury  136(2)

Inmate's commitment as pedophile to the Department of Mental Health for treatment as a mentally disordered
offender (MDO) did not violate equal protection; although inmate contended that as a pedophile under an MDO
commitment he received unequal treatment from that received by pedophiles under the Sexually Violent
Predators Act (SVPA), no significant difference existed regarding treatment provisions once person was found
to be a MDO or an SVP. People v. Starr (App. 2 Dist. 2003) 131 Cal.Rptr.2d 616, 106 Cal.App.4th 1202.
Constitutional Law  3175; Mental Health  436.1

Sexually Violent Predators Act (SVPA) was valid as against claim that it violated equal protection because its
definition of mental disorder was less exacting than that of the mentally disordered offender commitment
scheme; the two schemes did not treat the committed person differently for purposes of defining the requisite
mental disorder. People v. Hubbart (App. 6 Dist. 2001) 106 Cal.Rptr.2d 490, 88 Cal.App.4th 1202, rehearing
denied, review denied, certiorari denied 122 S.Ct. 1097, 534 U.S. 1143, 151 L.Ed.2d 994.

Sexually Violent Predators Act (SVPA) was valid as against claim that it violated equal protection because it
had a lower evidentiary standard than the mentally disordered offender law, the Lanterman-Petris-Short (LPS)
Act, and the commitment scheme for persons not guilty by reason of insanity; SVPA was similar to other
schemes, as it required proof of a current mental condition and current dangerousness but did not require a
recent overt act. People v. Hubbart (App. 6 Dist. 2001) 106 Cal.Rptr.2d 490, 88 Cal.App.4th 1202, rehearing
denied, review denied, certiorari denied 122 S.Ct. 1097, 534 U.S. 1143, 151 L.Ed.2d 994.

Sexually Violent Predators Act (SVPA) was valid as against claim that it violated equal protection by failing to
provide for treatment prior to the commencement of long-term commitment like the mentally disordered
offender law and the Lanterman-Petris-Short (LPS) Act; persons committed under the SVPA were not similarly
situated to persons committed under the other schemes. People v. Hubbart (App. 6 Dist. 2001) 106 Cal.Rptr.2d
490, 88 Cal.App.4th 1202, rehearing denied, review denied, certiorari denied 122 S.Ct. 1097, 534 U.S. 1143,
151 L.Ed.2d 994.

Sexually violent predators (SVPs) are similarly situated, for purposes of equal protection challenge based on
mental disorder definition, to other persons involuntarily committed. U.S.C.A. Const.Amend. 14;  People v.
Buffington (App. 3 Dist. 1999) 88 Cal.Rptr.2d 696, 74 Cal.App.4th 1149. Constitutional Law  3073(2);
Mental Health  433(2)

Individuals involuntarily committed under the Mentally Disordered Offender (MDO) commitment scheme were
not similarly situated to those committed under the Sexually Violent Predators Act (SVPA), for equal protection
purposes regarding treatment during commitment; involuntary commitment under the MDO Act was directly



related to the crime for which the defendant was incarcerated, while the diagnosed mental disorder of an SVP
need not have contributed to the prior sexually violent offense. People v. Buffington (App. 3 Dist. 1999) 88
Cal.Rptr.2d 696, 74 Cal.App.4th 1149. Constitutional Law  3175; Mental Health  433(2)

Involuntary commitment under Sexually Violent Predator (SVP) Act does not violate equal protection when
viewed alongside commitment of a mentally disordered offender (MDO) on basis that SVP Act requires a
finding that the person is likely to commit violent sex crimes, whereas MDO commitment requires a present
threat of harm. People v. Poe (App. 1 Dist. 1999) 88 Cal.Rptr.2d 437, 74 Cal.App.4th 826. Constitutional Law

 3175; Mental Health  433(2)

Fact that provisions for involuntary commitment of a mentally disordered offender (MDO) expressly exclude
personality and adjustment disorders as qualifying mental disorders while commitment provisions under
Sexually Violent Predator (SVP) Act do not does not make SVP Act violative of equal protection; even
assuming that the two classes of persons are similarly situated, SVP Act does not permit a person to be
committed without a true diagnosed mental disorder. People v. Poe (App. 1 Dist. 1999) 88 Cal.Rptr.2d 437, 74
Cal.App.4th 826. Constitutional Law  3175; Mental Health  433(2)

For purposes of equal protection challenge to involuntary commitment of sexually violent predators (SVPs), no
significant difference exists regarding treatment provisions once a person is found to be an SVP as opposed to a
mentally disordered offender (MDO). People v. Poe (App. 1 Dist. 1999) 88 Cal.Rptr.2d 437, 74 Cal.App.4th
826. Constitutional Law  3175; Mental Health  433(2)

For equal protection purposes, to the extent that any disparate treatment may exist among persons committed as
sexually violent predators (SVPs) based on fact that term of commitment runs from date of commitment order
regardless of how long the person has been in custody awaiting trial, that disparity is justified by state's
compelling interest in ensuring each person committed as an SVP receive a maximum term of two years of
treatment, and in protecting the public from premature release of a person whose mental disorder makes it likely
that he or she will engage in sexually violent behavior. People v. Poe (App. 1 Dist. 1999) 88 Cal.Rptr.2d 437,
74 Cal.App.4th 826. Constitutional Law  3175; Mental Health  433(2)

Detainee who was housed among general criminal inmate population at county jail while undergoing civil
commitment proceedings pursuant to California's Sexually Violent Predator Act (SVPA), instead of acute
psychiatric facility at which he purportedly could have received court-ordered treatment, and who thus
allegedly was treated worse than other civilly committed individuals, did not state equal protection claim when
he did not assert that alleged differential treatment he received from county officials implicated suspect
classification or fundamental right, or that his treatment lacked rational basis. Pedersen v. Plummer, C.A.9
(Cal.)2004, 120 Fed.Appx. 665, 2004 WL 2984360, Unreported. Constitutional Law  3175; Mental Health

 459

Detainee facing civil commitment proceedings under California's Sexually Violent Predators Act (SVPA) was
not similarly situated to persons facing commitment under other civil commitment schemes, and thus detainee's
placement in county jail pending commitment proceedings did not violate his equal protection rights, in light of
government's legitimate interest in considering likelihood of future violence. Johnson v. Santa Clara County,
N.D.Cal.2003, 2003 WL 22114269, Unreported. Constitutional Law  3175; Mental Health  459

3. Due process

Fourteenth Amendment requires that civilly committed persons not be subjected to conditions that amount to
punishment within the bounds of professional discretion; moreover, due process requires that the conditions and
duration of confinement for civilly confined persons bear some reasonable relation to the purpose for which
persons are committed. Hydrick v. Hunter, C.A.9 (Cal.)2007, 500 F.3d 978, petition for certiorari filed 2008
WL 194356. Constitutional Law  4338

State appellate court determinations, that admission of documentary evidence during habeas petitioner's civil
commitment proceedings under Sexually Violent Predators (SVP) Act did not render his civil commitment



proceedings under the SVP Act fundamentally unfair and did not violate his substantive due process rights, was
not contrary to or an unreasonable application of clearly established federal law. Carty v. Nelson, C.A.9
(Cal.)2005, 426 F.3d 1064, opinion amended on denial of rehearing 431 F.3d 1185, certiorari denied 126 S.Ct.
2037, 547 U.S. 1130, 164 L.Ed.2d 783. Habeas Corpus  537.1

State's proffer of witness statements from sex offender's probation report in lieu of live testimony from child
victims in civil commitment proceeding under Sexually Violent Predators (SVP) Act was not fundamentally
unfair and did not violate substantive due process; sexual offender had entered plea rather than electing trial on
criminal charges, did not challenge victims' statements in probation report at time of sentencing, and statements
possessed sufficient indicia of reliability to meet state's statutory hearsay exception. Carty v. Nelson, C.A.9
(Cal.)2005, 426 F.3d 1064, opinion amended on denial of rehearing 431 F.3d 1185, certiorari denied 126 S.Ct.
2037, 547 U.S. 1130, 164 L.Ed.2d 783. Constitutional Law  4344; Mental Health  460(1)

Civil detainee awaiting adjudication and eventual commitment under California Sexually Violent Predator Act
(SVPA) was not denied access to courts by reason of his limited access to law library in county jail, absent
indication that he was injured, such as by an inability to file a complaint, by reason of the restrictions. Jones v.
Blanas, C.A.9 (Cal.)2004, 393 F.3d 918, certiorari denied 126 S.Ct. 351, 546 U.S. 820, 163 L.Ed.2d 61.
Constitutional Law  2325; Mental Health  459

Genuine issues of fact, as to whether restrictive conditions of confinement of civil detainee awaiting
proceedings under California Sexually Violent Predator Act (SVPA) were justified by legitimate, non-punitive
interests and were not excessive in relation to those interests, precluded summary judgment on substantive due
process claim. Jones v. Blanas, C.A.9 (Cal.)2004, 393 F.3d 918, certiorari denied 126 S.Ct. 351, 546 U.S. 820,
163 L.Ed.2d 61. Federal Civil Procedure  2491.5

Presumption of punitiveness in violation of substantive due process arose from civil detainee's confinement in
restrictive conditions of administrative segregation section of county jail awaiting proceedings under Sexually
Violent Predator Act (SVPA), notwithstanding statutory obligation to keep SVPA detainees separate from
general population. Jones v. Blanas, C.A.9 (Cal.)2004, 393 F.3d 918, certiorari denied 126 S.Ct. 351, 546 U.S.
820, 163 L.Ed.2d 61. Civil Rights  1406; Constitutional Law  4344

Status of the detainee awaiting proceedings under Sexually Violent Predator Act (SVPA) as one who has
previously been convicted of crime does not limit substantive due process right to avoid punishment to which
detainee is entitled while civilly confined. Jones v. Blanas, C.A.9 (Cal.)2004, 393 F.3d 918, certiorari denied
126 S.Ct. 351, 546 U.S. 820, 163 L.Ed.2d 61. Constitutional Law  4344

When an individual awaiting Sexually Violent Predator Act (SVPA) adjudication is detained under conditions
more restrictive than those the individual would face following SVPA commitment, court will presume the
treatment is punitive in violation of Due Process Clause. Jones v. Blanas, C.A.9 (Cal.)2004, 393 F.3d 918,
certiorari denied 126 S.Ct. 351, 546 U.S. 820, 163 L.Ed.2d 61. Constitutional Law  4344

Petitioner was not entitled to federal habeas relief on his claim that the "11th hour" filing of a petition under
California's Sexually Violent Predator Act (SVPA) prejudiced his ability to defend himself; his claim was
speculative and without any definite proof of actual prejudice. Woodard v. Mayberg, N.D.Cal.2003, 242
F.Supp.2d 695. Habeas Corpus  537.1

California's Sexually Violent Predator Act (SVPA) only required "custody," not "lawful custody," before a
petition was filed, thus defeating sex offender's claim that his due process, speedy trial, and equal protection
rights were violated in the filing of the SVPA petition because he was held in custody past his scheduled release
date without statutory probable cause being found. Woodard v. Mayberg, N.D.Cal.2003, 242 F.Supp.2d 695.
Constitutional Law  3174; Constitutional Law  4344; Mental Health  433(2)

California's Sexually Violent Predator Act (SVPA) provided sufficient procedural due process protections,
despite sex offender's claim that his due process rights were violated because he was not afforded notification of
the implementation of the SVPA screening and evaluation process until prison personnel advised him of the



initial scheduled appointment with the first evaluator approximately 14 hours prior to that appointment; the
screening and evaluation process did not appear to amount to the sort of dispositive hearing requiring advance
notice to marshal the facts and prepare a defense, and the offender had an opportunity to challenge every aspect
of his commitment. Woodard v. Mayberg, N.D.Cal.2003, 242 F.Supp.2d 695. Constitutional Law  4344;
Mental Health  433(2)

In sexually violent predator (SVP) recommitment proceeding, due process violation in trial court's exclusion of
offender's proffered testimony that female staff in prison and at hospital flirted with him was harmless, even if a
juror were to believe the testimony, since alleged flirting could not have led offender to believe it was
appropriate to stalk staff, expose his penis, touch female staff members, or write them sexually explicit notes;
intended testimony would not have diminished probative value of experts' opinion that offender was unable to
control his sexual urges. People v. Allen (2008) 80 Cal.Rptr.3d 183, 44 Cal.4th 843, 187 P.3d 1018. Mental
Health  467

In sexually violent predator (SVP) recommitment proceeding, due process violation in trial court's exclusion of
offender's proffered testimony that he had been willing to take medication "except for some further and
subsequent understanding regarding the side effects" was harmless, where offender did not offer to testify that
he was taking medication, and psychiatrist testified that offender had not given his medication an adequate trial
or completed phase two of the five-phase treatment program for sexual offenders, in which he would learn
about his distorted thought process, and thus that offender was not yet prepared to begin changing the patterns
of behavior that resulted from his mental distortions. People v. Allen (2008) 80 Cal.Rptr.3d 183, 44 Cal.4th
843, 187 P.3d 1018. Mental Health  467

In a sexually violent predator (SVP) commitment proceeding, if the facts to which a defendant offered to testify
would not have affected the verdict, a due process violation in exclusion of his or her testimony is harmless.
People v. Allen (2008) 80 Cal.Rptr.3d 183, 44 Cal.4th 843, 187 P.3d 1018. Mental Health  467

Trial court's due process violation in refusing to allow offender to testify over his counsel's objection in sexually
violent predator (SVP) commitment proceeding was reviewable under a harmless error standard, since it was
"trial error" rather than structural error; the error did not affect any aspect of offender's trial other than his
ability to present personal testimony. People v. Allen (2008) 80 Cal.Rptr.3d 183, 44 Cal.4th 843, 187 P.3d
1018. Mental Health  467

In a proceeding to commit an offender as a sexually violent predator, the offender has a right under the due
process clauses of the federal and state Constitutions to testify, in accordance with the rules of evidence and
procedure, over the objection of counsel. People v. Allen (2008) 80 Cal.Rptr.3d 183, 44 Cal.4th 843, 187 P.3d
1018. Mental Health  463

In determining whether a due process right existed for an offender to testify over the objection of counsel in a
proceeding to commit him as sexually violent predator (SVP), the factor of offenders' dignitary interest in
presenting their side of the story before responsible government officials weighed in favor of finding such a
right, since in a case in which expert witnesses did not believe the offender and in which counsel concluded
offender's testimony would have a negative impact on the outcome, the offender's story might not otherwise
reach the fact finder; with no right to self-representation and no privilege against self-incrimination, offenders
might be both forced to testify as to matters the prosecution sought to establish, and prevented from testifying
as to matters they sought to establish. People v. Allen (2008) 80 Cal.Rptr.3d 183, 44 Cal.4th 843, 187 P.3d
1018. Mental Health  463

An offender's due process right to testify in a Sexually Violent Predator Act (SVPA) proceeding does not entitle
the offender to lash out at the SVPA process to a captive audience of jurors; the trial court retains authority to
manage the proceedings and to prohibit abusive conduct by the parties. People v. Allen (2008) 80 Cal.Rptr.3d
183, 44 Cal.4th 843, 187 P.3d 1018. Mental Health  462

In determining whether a due process right existed for an offender to testify over the objection of counsel in a
proceeding to commit him as sexually violent predator (SVP), the factor of the government's interest did not



weigh against finding such a right, since an offender's testimony over counsel's objection could help serve the
government's interest in securing an accurate factual determination concerning the offender's status as SVP, and
additional burden on government in rebutting offenders would be limited to the relatively few cases in which
offenders, in testifying against their own counsel's advice, hindered rather than assisted the prosecution's overall
case. People v. Allen (2008) 80 Cal.Rptr.3d 183, 44 Cal.4th 843, 187 P.3d 1018. Constitutional Law  4344

In determining whether a due process right existed for an offender to testify over the objection of counsel in a
proceeding to commit him as sexually violent predator (SVP), the factor of the risk of erroneous deprivation of
offender's interest and probable value of additional or substitute procedural safeguards weighed in favor of
finding such a right, since offenders' participation in SVP proceedings generally enhanced reliability of the
outcomes, and offenders' testimony could raise reasonable doubts concerning facts underlying expert witnesses'
opinions; allowing offenders' testimony would mitigate risk of erroneous deprivation, even if it could result in
offenders presenting testimony harmful to their own cases. People v. Allen (2008) 80 Cal.Rptr.3d 183, 44
Cal.4th 843, 187 P.3d 1018. Mental Health  463

In determining whether a due process right existed for an offender to testify over the objection of counsel in a
proceeding to commit him as sexually violent predator (SVP), the factor of the private interests at stake
weighed heavily in favor of finding such a right, even though commitment was civil rather than criminal, since
offenders had fundamental interests in avoiding significant limitations on their liberty, avoiding the stigma of
being classified as SVP, and avoiding subjection to unwanted treatment. People v. Allen (2008) 80 Cal.Rptr.3d
183, 44 Cal.4th 843, 187 P.3d 1018. Mental Health  463

To the extent Proposition 83 has increased the burden upon liberty interests imposed by commitment as
sexually violent predator (SVP), by requiring only one predicate offense and imposing an indeterminate term of
commitment, it has increased the weight of the factor of the private interests at stake, for purposes of
determining what due process is required for offenders in SVP proceedings. People v. Allen (2008) 80
Cal.Rptr.3d 183, 44 Cal.4th 843, 187 P.3d 1018. Mental Health  465(2)

Because civil commitment involves a significant deprivation of liberty, a defendant in an Sexually Violent
Predator Act (SVPA) proceeding is entitled to due process protections. People v. Allen (2008) 80 Cal.Rptr.3d
183, 44 Cal.4th 843, 187 P.3d 1018. Mental Health  455

Just as unreasonable delay in run-of-the-mill criminal cases cannot be justified by simply asserting that the
public resources provided by the State's criminal-justice system are limited and that each case must await its
turn, post-deprivation, pretrial delays in proceedings to involuntarily commit a convicted sex offender as a
sexually violent predator cannot be routinely excused by systemic problems, such as understaffed public
prosecutor or public defender offices facing heavy caseloads, underdeveloped expert witness pools, or
insufficient judges or facilities to handle overcrowded trial dockets. People v. Litmon (App. 6 Dist. 2008) 76
Cal.Rptr.3d 122, 162 Cal.App.4th 383, review denied. Mental Health  462

When considering whether a post-deprivation delay in proceedings on a petition for the commitment of a
convicted sex offender as a sexually violent predator violates due process, while delays based upon the
uncontrollable unavailability of a critical witness may be justifiable, post-deprivation delays due to the
unwillingness or inability of the government to dedicate the resources necessary to ensure a prompt trial may be
unjustifiable. People v. Litmon (App. 6 Dist. 2008) 76 Cal.Rptr.3d 122, 162 Cal.App.4th 383, review denied.
Constitutional Law  4344

In determining whether a post-deprivation delay in adjudicating a convicted sex offender as a sexually violent
predator violates due process, any chronic, systematic post-deprivation delay that only the government can
rectify must be factored against the People. People v. Litmon (App. 6 Dist. 2008) 76 Cal.Rptr.3d 122, 162
Cal.App.4th 383, review denied. Constitutional Law  4342

The norm to comport with the demands of procedural due process in the context of involuntary commitments of
sexually violent predators (SVP) must be a trial in advance of the potential commitment term since, under
California law, the individual alleged to be an SVP is confined pending final determination of an SVP petition.



People v. Litmon (App. 6 Dist. 2008) 76 Cal.Rptr.3d 122, 162 Cal.App.4th 383, review denied. Constitutional
Law  4344; Mental Health  462

Post-deprivation delay on consolidated petitions to have sex offender involuntarily recommitted as sexually
violent predator after second two-year commitment period had expired and third period was about to expire
violated sex offender's right to due process; commitment was significant deprivation of sex offender's liberty, as
sex offender remained confined pending hearing, risk of error was great in that mistrial over two years prior
indicated that jury might not find that he was sexually violent predator, and reason given for continuance of
hearing after matter had been set for trial, namely, availability of essential witnesses, was attributable in part to
State. People v. Litmon (App. 6 Dist. 2008) 76 Cal.Rptr.3d 122, 162 Cal.App.4th 383, review denied.
Constitutional Law  4344; Mental Health  466

In the circumstances of post-deprivation delay of the due process right to be heard on a petition for involuntary
commitment as a sexually violent predator, both the Barker and Mathews approaches involve careful balancing
of the competing interests and inquiry into the justifications offered by the government for the delay. People v.
Litmon (App. 6 Dist. 2008) 76 Cal.Rptr.3d 122, 162 Cal.App.4th 383, review denied. Constitutional Law 
4344

Although a Sexually Violent Predators Act (SVPA) proceeding is civil, not criminal, in nature, because civil
commitment involves a significant deprivation of liberty, a defendant in an SVPA proceeding is entitled to due
process protections. People v. Carroll (App. 5 Dist. 2007) 69 Cal.Rptr.3d 816, 158 Cal.App.4th 503, as
modified, review denied. Constitutional Law  4344; Mental Health  455

Due process violation in relying on victim's hearsay statements, to prove details of underlying lewd act on child
conviction, was not harmless in Sexually Violent Predators Act (SVPA) proceeding, even though People
presented evidence of two other qualifying convictions; defendant contested one of other convictions, and it
was likely that victim's hearsay statements, which described most egregious behavior presented during trial,
contributed to the jury's overall determination that defendant was sexually violent predator (SVP).  People v.
Carlin (App. 6 Dist. 2007) 58 Cal.Rptr.3d 495, 150 Cal.App.4th 322. Mental Health  467

Because civil commitment involves a significant deprivation of liberty, a defendant in an Sexually Violent
Predators Act (SVPA) proceeding is entitled to due process protections. People v. Carlin (App. 6 Dist. 2007) 58
Cal.Rptr.3d 495, 150 Cal.App.4th 322. Constitutional Law  4344

Reliance on victim's hearsay statements contained in investigation reports made 10 years after conviction, to
prove details of lewd act on child for which defendant in Sexually Violent Predators Act (SVPA) proceeding
had been convicted, violated defendant's due process right; defendant was impacted by outcome of proceeding,
statements were not reliable as they were not spontaneous and were inconsistent with victim's statements
contemporaneous with prosecution, People objected to defendant's request to call victim to testify, and absence
of live testimony limited jury's ability to assess victim's credibility. People v. Carlin (App. 6 Dist. 2007) 58
Cal.Rptr.3d 495, 150 Cal.App.4th 322. Constitutional Law  4342; Mental Health  460(1)

Precluding defendant in Sexually Violent Predators Act (SVPA) proceeding from calling as witness victim of
lewd act committed when victim was 12 did not violate his due process right to present defense, since defendant
was not precluded from presenting other evidence to refute lewd-act conviction. People v. Carlin (App. 6 Dist.
2007) 58 Cal.Rptr.3d 495, 150 Cal.App.4th 322. Constitutional Law  4342; Mental Health  460(1)

Courts apply four factors to determine what process is due in Sexually Violent Predators Act (SVPA)
proceeding: (1) private interest that will be affected by official action, (2) risk of erroneous deprivation of such
interest through procedures used, and probable value of additional or substitute procedural safeguards, (3)
government's interest, including function involved and fiscal and administrative burdens that the additional or
substitute procedural requirement would entail, and (4) dignitary interest in informing individuals of nature,
grounds, and consequences of action and in enabling them to present their side of story before responsible
government official. People v. Lopez (App. 6 Dist. 2006) 53 Cal.Rptr.3d 549, 146 Cal.App.4th 1263, review



denied. Constitutional Law  4342; Mental Health  455

Due process under the Sexually Violent Predators Act (SVPA) is not measured by the rights accorded a
defendant in criminal proceedings, but by the standard applicable to civil proceedings. People v. Lopez (App. 6
Dist. 2006) 53 Cal.Rptr.3d 549, 146 Cal.App.4th 1263, review denied. Constitutional Law  4342; Mental
Health  455

A defendant in a Sexually Violent Predators Act (SVPA) proceeding is entitled to due process protections,
because civil commitment involves a significant deprivation of liberty. People v. Lopez (App. 6 Dist. 2006) 53
Cal.Rptr.3d 549, 146 Cal.App.4th 1263, review denied. Constitutional Law  4344; Mental Health  455

Defendant in civil commitment proceeding under Sexually Violent Predators Act (SVPA) had no due process
right to represent himself; although private interests affected by civil commitment under SVPA included liberty,
reputation, and freedom from unwanted treatment, self-representation did not further fairness or accuracy of
proceeding and would not afford safeguard against erroneous deprivation of private interest or dignitary
interest. People v. Fraser (App. 6 Dist. 2006) 42 Cal.Rptr.3d 424, 138 Cal.App.4th 1430, as modified, review
denied. Constitutional Law  4344; Mental Health  463

Due process under the Sexually Violent Predators Act (SVPA) is not measured by the rights accorded a
defendant in criminal proceedings, but by the standard applicable to civil proceedings. People v. Fraser (App. 6
Dist. 2006) 42 Cal.Rptr.3d 424, 138 Cal.App.4th 1430, as modified, review denied. Constitutional Law 
4342; Mental Health  455

In Sexually Violent Predator (SVP) Act proceedings, defendant's due process right to confront witnesses was
not violated by testimony of witnesses reporting on predicate offense; defendant had the opportunity to conduct
civil discovery and nothing in the record established that defendant was unable to cross-examine those reporting
the misconduct. U.S.C.A.Const.Amend. 14;  People v. Fulcher (App. 4 Dist. 2006) 38 Cal.Rptr.3d 702, 136
Cal.App.4th 41, review denied. Constitutional Law  4342; Mental Health  460(1)

In civil Sexually Violent Predator (SVP) Act proceedings, due process requires only that the procedure adopted
comport with fundamental principles of fairness and decency; the due process clause of the Fourteenth
Amendment does not guarantee to the citizen of a state any particular form or method of procedure.
U.S.C.A.Const.Amend. 14;  People v. Fulcher (App. 4 Dist. 2006) 38 Cal.Rptr.3d 702, 136 Cal.App.4th 41,
review denied. Constitutional Law  4342; Mental Health  455

Although defendants in civil Sexually Violent Predator (SVP) Act proceedings do not have a Sixth Amendment
right of confrontation, they do have a due process right of confrontation; the two rights are not coextensive, and
due process under the SVP Act is not measured by the rights accorded a defendant in criminal proceedings, but
by the standard applicable to civil proceedings. People v. Fulcher (App. 4 Dist. 2006) 38 Cal.Rptr.3d 702, 136
Cal.App.4th 41, review denied. Constitutional Law  4342; Mental Health  462

Due process did not require that once jury had found convicted sex offender undeserving of involuntary
commitment under the Sexually Violent Predator Act (SVPA), the People were precluded from ever again
seeking his commitment under the Act; the offender maintained that the public interest no longer prevailed over
his liberty interest once the jury had found in his favor on the "sexually violent predator" question, but while he
was right under limited circumstances, nothing prevented the People from filing another petition where there
was evidence he would commit predatory sexual offenses upon his release from reincarceration. Turner v.
Superior Court (App. 4 Dist. 2003) 130 Cal.Rptr.2d 300, 105 Cal.App.4th 1046, review denied. Constitutional
Law  4344; Mental Health  457

Victims' hearsay statements, which were admitted to prove details of sex offenses for which alleged sexually
violent predator (SVP) was convicted, possessed sufficient indicia of reliability to satisfy due process; alleged
predator was convicted of crimes to which the statements related, and his guilty plea admitted the truth of
victims' statements. People v. Otto (2001) 109 Cal.Rptr.2d 327, 26 Cal.4th 200, 26 P.3d 1061, rehearing denied.
Constitutional Law  4342; Mental Health  460(1)



Sexually Violent Predators Act (SVPA) was valid as against claim that its definition of "diagnosed mental
disorder" violated due process. People v. Hubbart (App. 6 Dist. 2001) 106 Cal.Rptr.2d 490, 88 Cal.App.4th
1202, rehearing denied, review denied, certiorari denied 122 S.Ct. 1097, 534 U.S. 1143, 151 L.Ed.2d 994.

Due process under the Sexually Violent Predators Act (SVPA) is not measured by the rights accorded a
defendant in criminal proceedings, but by the standard applicable to civil proceedings, which are: (1) the private
interest which will be affected by the official action; (2) the risk of an erroneous deprivation through the
procedures used; (3) the probable value, if any, of additional or substitute procedural safeguards; and (4) the
interest in informing individuals of the action and in allowing them to present their side of the story. People v.
Hubbart (App. 6 Dist. 2001) 106 Cal.Rptr.2d 490, 88 Cal.App.4th 1202, rehearing denied, review denied,
certiorari denied 122 S.Ct. 1097, 534 U.S. 1143, 151 L.Ed.2d 994. Constitutional Law  4342

In proceedings under the Sexually Violent Predators Act (SVPA), there is no due process violation where the
person was not in lawful custody at the time the SVPA petition was filed. People v. Hubbart (App. 6 Dist. 2001)
106 Cal.Rptr.2d 490, 88 Cal.App.4th 1202, rehearing denied, review denied, certiorari denied 122 S.Ct. 1097,
534 U.S. 1143, 151 L.Ed.2d 994.

Application of Sexually Violent Predator Act to inmate did not violate his substantive due process rights,
despite inmate's contention that term "mental disorder" was so loosely defined that it permitted jury to find him
a sexually violent predator based solely on his prior convictions and without evidence that he was suffering
from a recognized mental disorder; mental health professionals testified that inmate was a pedophile and that he
would likely engage in future sexually violent behavior, expert testimony was based on results of clinical tests
and personal interviews, and jury was instructed that it could not find defendant a sexually violent predator
based solely on his prior offenses. People v. Talhelm (App. 4 Dist. 2000) 102 Cal.Rptr.2d 150, 85 Cal.App.4th
400, review denied. Constitutional Law  4342; Mental Health  454; Mental Health  460(2)

Sexually Violent Predator (SVP) Act does not violate state and federal due process rights by not expressly
requiring that inmates who are involuntarily committed as SVPs be found to be mentally ill. People v. Poe
(App. 1 Dist. 1999) 88 Cal.Rptr.2d 437, 74 Cal.App.4th 826. Constitutional Law  4344; Mental Health

 433(2)

Sexually Violent Predator (SVP) Act does not violate due process by allowing for involuntary commitment of
SVPs without any proof of present dangerousness, and based only upon a preponderance of the evidence.
People v. Poe (App. 1 Dist. 1999) 88 Cal.Rptr.2d 437, 74 Cal.App.4th 826. Constitutional Law  4344;
Mental Health  433(2)

Detainee being temporarily held in county jail pending completion of civil commitment proceedings under
California's Sexually Violent Predators Act (SVPA) did not have due process right to be placed in facility at
which treatment was available. Johnson v. Santa Clara County, N.D.Cal.2003, 2003 WL 22114269, Unreported.
Constitutional Law  4344; Mental Health  459

California's Sexually Violent Predators Act (SVPA) did not create liberty interest in civil detainee avoiding
county jail pending civil commitment proceedings, and thus detention did not violate detainee's substantive due
process rights, despite detainee's contentions that jail's restrictions on his daily activities amounted to
punishment. Johnson v. Santa Clara County, N.D.Cal.2003, 2003 WL 22114269, Unreported. Constitutional
Law  4344; Mental Health  459

3.5. Double jeopardy

Since Sexually Violent Predators Act (SVPA) is not punitive in nature, it does not implicate ex post facto and
double jeopardy principles. People v. Carlin (App. 6 Dist. 2007) 58 Cal.Rptr.3d 495, 150 Cal.App.4th 322.
Constitutional Law  2820; Double Jeopardy  22; Mental Health  433(2)

Double Jeopardy prohibition is inapplicable to the Sexually Violent Predator Act (SVPA) because the statutory
scheme is civil in nature. Turner v. Superior Court (App. 4 Dist. 2003) 130 Cal.Rptr.2d 300, 105 Cal.App.4th



1046, review denied. Double Jeopardy  22; Mental Health  457

3.7. Cruel and unusual punishment

Eighth Amendment was not the proper vehicle to challenge the conditions of civil commitment under
California's Sexually Violent Predators Act (SVP).  Hydrick v. Hunter, C.A.9 (Cal.)2007, 500 F.3d 978, petition
for certiorari filed 2008 WL 194356. Mental Health  465(1); Sentencing And Punishment  1601

4. Ex post facto

Sexually Violent Predators Act (SVPA) was valid as against claims that it violated constitutional prohibitions
against ex post facto laws and double jeopardy; SVPA was not punitive, which was a prerequisite to establish
both claims. People v. Hubbart (App. 6 Dist. 2001) 106 Cal.Rptr.2d 490, 88 Cal.App.4th 1202, rehearing
denied, review denied, certiorari denied 122 S.Ct. 1097, 534 U.S. 1143, 151 L.Ed.2d 994.

Statute providing for involuntary commitment of an inmate who is found to be a sexually violent predator
(SVP) does not violate constitutional protection against ex post facto laws. People v. Poe (App. 1 Dist. 1999) 88
Cal.Rptr.2d 437, 74 Cal.App.4th 826. Constitutional Law  2822; Mental Health  433(2)

Sexually Violent Predator Act (SVPA) is not "punitive," for ex post facto purposes, and thus, it may be applied
to sexually violent predators (SVP) whose qualifying offenses occurred before Act's effective date; prior
sexually violent offenses are used solely for evidentiary purposes to help establish main prerequisites upon
which civil commitment is based, i.e., current mental disorder and likelihood of future violent sex crimes,
person found to be SVP is committed to custody of Department of Mental Health for appropriate treatment and
confinement in secure facility designated by Director of Mental Health, and SVPA is also designed to ensure
that committed person does not remain confined any longer than he suffers from mental abnormality rendering
him unable to control his dangerousness. Hubbart v. Superior Court (1999) 81 Cal.Rptr.2d 492, 19 Cal.4th
1138, 969 P.2d 584, petition for certiorari filed 1999 WL 278659. Constitutional Law  2822; Mental Health

 433(2)

4.4. Guilty plea

In sexually violent predator (SVP) recommitment proceeding, offender was precluded by his guilty plea to
predicate rape offenses from contending that victims of those offenses consented. People v. Allen (2008) 80
Cal.Rptr.3d 183, 44 Cal.4th 843, 187 P.3d 1018. Mental Health  466

Record of conviction on guilty plea allowed finding, in Sexually Violent Predators Act (SVPA) proceeding, that
defendant committed specific sexually violent offense against 12-year-old boy, even though police reports
indicated offenses against this boy and 11-year-old on one day and another offense against 12-year-old one
month earlier, and two counts of complaint, one of which was dismissed after plea, each named 12-year-old as
victim; nothing indicated that earlier offense was contemplated in criminal complaint, duplication of
12-year-old's name was typographical error, and plea indicated which act defendant admitted. People v. Carlin
(App. 6 Dist. 2007) 58 Cal.Rptr.3d 495, 150 Cal.App.4th 322. Mental Health  460(1)

4.5. Right to confront witnesses

The Sixth Amendment rights to self-representation and to confront witnesses do not apply in proceedings under
the Sexually Violent Predator Act (SVPA). People v. Allen (2008) 80 Cal.Rptr.3d 183, 44 Cal.4th 843, 187
P.3d 1018. Mental Health  463

In Sexually Violent Predator (SVP) Act proceedings, experts' testimony concerning defendant's past conduct
did not violate his right to confront witnesses because the testimony was introduced, not to establish the truth of
the statements that defendant committed misconduct, but for the purpose of explaining the bases of the experts'
opinions. People v. Fulcher (App. 4 Dist. 2006) 38 Cal.Rptr.3d 702, 136 Cal.App.4th 41, review denied. Mental
Health  460(2)

The Sixth Amendment right of confrontation does not extend to civil proceedings such as proceedings under the



Sexually Violent Predator (SVP) Act; the use of some criminal procedural protections in civil commitment
proceedings does not transform them into criminal prosecutions. People v. Fulcher (App. 4 Dist. 2006) 38
Cal.Rptr.3d 702, 136 Cal.App.4th 41, review denied. Mental Health  456; Mental Health  462

4.6. Right to speedy trial

The ultimate responsibility for bringing a person to trial on a petition to involuntarily commit a convicted sex
offender as a sexually violent predator at a meaningful time rests with the government. People v. Litmon (App.
6 Dist. 2008) 76 Cal.Rptr.3d 122, 162 Cal.App.4th 383, review denied. Mental Health  462

In a Barker-type due process analysis, the weight ascribed to complaints of pretrial delay on a petition to
involuntarily commit a convicted sex offender as a sexually violent predator ordinarily depends upon their
frequency and force; consequently, a belated assertion of a procedural due process right to a speedy trial is
entitled to less weight than a prompt assertion of such right. People v. Litmon (App. 6 Dist. 2008) 76
Cal.Rptr.3d 122, 162 Cal.App.4th 383, review denied. Constitutional Law  4344

Extensive pretrial delay following the filing of a petition to involuntarily commit a convicted sex offender as a
sexually violent predator certainly creates a presumption of prejudice that triggers a Barker-type of balancing
test. People v. Litmon (App. 6 Dist. 2008) 76 Cal.Rptr.3d 122, 162 Cal.App.4th 383, review denied. Mental
Health  462

Pretrial delay on consolidated petitions to have sex offender involuntarily recommitted as sexually violent
predator after first recommitment period of two years had expired and second one was set to expire violated sex
offender's right to speedy trial under Barker; sex offender asserted his right to speedy trial and opposed
postponement of retrial that had been scheduled after first hearing ended in mistrial, and sex offender remained
confined for entire pretrial period. People v. Litmon (App. 6 Dist. 2008) 76 Cal.Rptr.3d 122, 162 Cal.App.4th
383, review denied. Mental Health  466

Delay of six years in bringing a defendant to trial on a charge supporting his civil commitment to a state mental
health facility under California's Sexually Violent Predators Act (SVPA) did not violate his Sixth Amendment
right to a speedy trial; while the length of the delay was presumptively prejudicial, defendant's own requests for
continuances were responsible for the delay, defendant first asserted his speedy-trial right more than five years
after the petition seeking his civil commitment, and there was no showing that his detention was significantly
oppressive. Page v. Lockyer, C.A.9 (Cal.)2006, 200 Fed.Appx. 727, 2006 WL 2570902, Unreported. Criminal
Law  577.15(1)

4.7. Constitutional rights

The right of a criminal defendant to testify over the objection of his or her counsel does not extend to an
individual who is the subject of a proceeding under the Sexually Violent Predator Act (SVPA). People v. Allen
(2008) 80 Cal.Rptr.3d 183, 44 Cal.4th 843, 187 P.3d 1018. Mental Health  463

The Fifth Amendment's guarantee against compulsory self-incrimination does not apply in proceedings under
the Sexually Violent Predator Act (SVPA). People v. Allen (2008) 80 Cal.Rptr.3d 183, 44 Cal.4th 843, 187
P.3d 1018. Criminal Law  393(1)

Constitutional error in Sexually Violent Predators Act (SVPA) proceeding is reversible unless shown to be
harmless beyond a reasonable doubt. People v. Carlin (App. 6 Dist. 2007) 58 Cal.Rptr.3d 495, 150 Cal.App.4th
322. Mental Health  467

5. Construction and application

California law did not require a sex offender to have been placed in a state hospital and treated before he could
be committed under the California's Sexually Violent Predator Act (SVPA); neither of two criminal statutes
cited provided any sort of treatment to the offender, much less precluded the state from committing him under
the SVPA. Woodard v. Mayberg, N.D.Cal.2003, 242 F.Supp.2d 695. Mental Health  454



A person who has been charged with, but not convicted of, a felony offense, can not be subject to sexually
violent predator (SVP) commitment proceedings. In re Smith (2008) 73 Cal.Rptr.3d 469, 42 Cal.4th 1251, 178
P.3d 446. Mental Health  454

Those not in prison, including those who also have prior convictions for sexually violent offenses, can be
subject to long-term civil commitment only when they are determined to be gravely disabled or to have a
mental disorder and to be a danger to self and others as shown by recent acts; in other words, a person convicted
of prior sexual offenses who is currently not in prison, and who has not done anything to manifest grave
disability or recent dangerousness based on mental disorder, may not be civilly committed. In re Smith (2008)
73 Cal.Rptr.3d 469, 42 Cal.4th 1251, 178 P.3d 446. Mental Health  36

The Sexually Violent Predators Act (SVPA) is to be interpreted by assuming that the Legislature was aware of
the existing law at the time of the enactment of the SVPA. In re Calhoun (App. 2 Dist. 2004) 18 Cal.Rptr.3d
315, 121 Cal.App.4th 1315, rehearing denied. Mental Health  453

The Sexually Violent Predators Act (SVPA) is narrowly tailored to provide for the compelling state interests in
protection of the public and mental health treatment. People v. Grassini (App. 2 Dist. 2003) 6 Cal.Rptr.3d 662,
113 Cal.App.4th 765, as modified, review denied. Mental Health  453

A sex offender's mental disorder must additionally produce an actual risk of violent reoffense which, under all
the applicable circumstances, is substantial, serious, and well-founded in order for the disorder to fall within the
Sexually Violent Predator Act (SVPA). People v. Williams (2003) 3 Cal.Rptr.3d 684, 31 Cal.4th 757, 74 P.3d
779, certiorari denied 124 S.Ct. 1431, 540 U.S. 1189, 158 L.Ed.2d 98. Mental Health  454

There are safeguards built into the Sexually Violent Predators Act (SVPA) to prevent nonmeritorious cases
from proceeding further than warranted: first, the district attorney can abandon SVPA proceedings after the
petition has been filed; second, the trial court may determine either upon review of the petition or after a full
hearing that there is no probable cause and may dismiss; third, the accused may move for summary judgment
under civil statute; and fourth, even after commitment, the Department of Mental Health or the inmate may
petition the court for conditional release, unconditional release, or discharge. People v. Superior Court (App. 2
Dist. 2003) 3 Cal.Rptr.3d 546, 111 Cal.App.4th 407, review denied and ordered not to be officially published.
Mental Health  455

Sexually Violent Predator (SVP) Act, located in the Welfare and Institutions Code among other civil
commitment statutes, is a special proceeding of a civil nature, because it is neither an action at law nor a suit in
equity, but instead is a civil commitment proceeding commenced by petition independent of any pending action.
Bagration v. Superior Court (App. 2 Dist. 2003) 3 Cal.Rptr.3d 292, 110 Cal.App.4th 1677, review denied.
Mental Health  456; Mental Health  457

Civil Discovery Act applies to Sexually Violent Predators (SVP) Act proceedings. Bagration v. Superior Court
(App. 2 Dist. 2003) 3 Cal.Rptr.3d 292, 110 Cal.App.4th 1677, review denied. Mental Health  455

Proceedings under the Sexually Violent Predator Act (SVPA) are civil in nature and, thus, the Court of Appeal
does not apply principles applicable to criminal proceedings, unless the Legislature has indicated otherwise.
People v. Collins (App. 4 Dist. 2003) 1 Cal.Rptr.3d 641, 110 Cal.App.4th 340, review denied. Mental Health

 455; Mental Health  456

Former statute defining rape as act of sexual intercourse accomplished where victim resists but resistance is
overcome by force or violence was a "predecessor statute" of statute providing that rape includes acts of sexual
intercourse that is accomplished against person's will by means of force or fear of immediate and unlawful
bodily injury, as would support claim that defendant's conviction for rape under former statute constituted a
sexually violent offense for purposes of Sexually Violent Predator's Act, because all elements of current statute
were included in former statute. People v. Franklin (App. 5 Dist. 2003) 129 Cal.Rptr.2d 518, 105 Cal.App.4th
532, review denied. Mental Health  454

Application of statute making conviction for offense under predecessor statute a sexually violent offense for



purposes of Sexually Violent Predator's Act was not dependent on type of sentence imposed regarding that
conviction. People v. Franklin (App. 5 Dist. 2003) 129 Cal.Rptr.2d 518, 105 Cal.App.4th 532, review denied.
Mental Health  454

The Sexually Violent Predators Act (SVPA) is a civil commitment scheme, and therefore, the court should not
construe the consequence of commitment as "criminal" or "punitive" in nature. Cooley v. Superior Court (2002)
127 Cal.Rptr.2d 177, 29 Cal.4th 228, 57 P.3d 654, rehearing denied, as modified. Mental Health  456;
Mental Health  465(1)

The Sexually Violent Predator Act (SVPA) is protective rather than punitive in its intent. People v. Vasquez
(2001) 108 Cal.Rptr.2d 610, 25 Cal.4th 1225, 25 P.3d 1090. Mental Health  453

Involuntary civil commitment statutes are subject to the most rigorous form of constitutional review. Peters v.
Superior Court (App. 2 Dist. 2000) 94 Cal.Rptr.2d 350, 79 Cal.App.4th 845, as modified. Mental Health 
32

Sexually Violent Predators Act (SVPA) is narrowly construed to serve the legitimate and compelling state
interests of protecting the public from the danger posed by violent sex offenders, and treating persons with
uncontrollable mental disorders. Peters v. Superior Court (App. 2 Dist. 2000) 94 Cal.Rptr.2d 350, 79
Cal.App.4th 845, as modified. Mental Health  433(2)

Younger abstention was warranted in federal habeas proceedings challenging state court order finding probable
cause to bind plaintiff over for civil commitment trial under California's Sexually Violent Predator Act (SVPA),
where plaintiff had opportunity to litigate his federal claims in state proceedings, but failed to fairly present his
federal claim to state court, and it was possible that commitment proceeding would be resolved in his favor.
Johannes v. Hunter, C.A.9 (Cal.)2003, 71 Fed.Appx. 704, 2003 WL 21774042, Unreported. Federal Courts

 50

Younger abstention was appropriate in federal habeas proceedings challenging state court determination that
petitioner fell within statutory requirements for civil commitment under California Sexually Violent Predators
Act, despite petitioner's contention that Act was unconstitutionally overbroad, where petitioner would have
adequate opportunity to litigation his federal claims in state proceedings. Blake v. Baca, C.A.9 (Cal.)2003, 72
Fed.Appx. 585, 2003 WL 21774038, Unreported, certiorari denied 124 S.Ct. 1073, 540 U.S. 1121, 157 L.Ed.2d
917. Federal Courts  50

5.3. Construction with federal law

Section 1983 action brought by sexual offenders who were civilly confined under California"s Sexually Violent
Predators Act (SVP), challenging their conditions of confinement, was not barred by the Eleventh Amendment
where suit sought injunctive and declaratory relief, and damages against state officials in their individual
capacities. Hydrick v. Hunter, C.A.9 (Cal.)2007, 500 F.3d 978, petition for certiorari filed 2008 WL 194356.
Federal Courts  269; Federal Courts  272

If the People timely elect to retry a prisoner whose conviction has been reversed, then sexually violent predator
(SVP) commitment proceedings against that prisoner may be stayed pending the outcome of the retrial, but
nothing in the SVP statute or the equal protection clause requires dismissal of the petition. In re Smith (2008)
73 Cal.Rptr.3d 469, 42 Cal.4th 1251, 178 P.3d 446. Constitutional Law  3175; Mental Health  455

Both the Sixth Amendment of the federal Constitution and the due process guarantees of the state and federal
Constitutions require that a criminal defendant receive notice of the charges adequate to give a meaningful
opportunity to defend against them. People v. Carroll (App. 5 Dist. 2007) 69 Cal.Rptr.3d 816, 158 Cal.App.4th
503, as modified, review denied. Constitutional Law  4579; Indictment And Information  56

Defendant in Sexually Violent Predators Act (SVPA) proceeding had no Sixth Amendment right to represent
himself; civil commitment proceeding under SVPA had nonpunitive purpose and was therefore not equivalent
to criminal prosecution. People v. Fraser (App. 6 Dist. 2006) 42 Cal.Rptr.3d 424, 138 Cal.App.4th 1430, as



modified, review denied. Mental Health  463

5.5. Construction with other laws

Criminal law motions cannot be presumed applicable to proceedings under the Sexually Violent Predators
(SVP) Act, which are civil in nature. Bagration v. Superior Court (App. 2 Dist. 2003) 3 Cal.Rptr.3d 292, 110
Cal.App.4th 1677, review denied. Mental Health  455

Under California law, civil detainee who had been subject of actual, uninterrupted incarceration pending
proceedings under Sexually Violent Predator Act (SVPA) and who had acted in good faith to pursue his claims,
despite limited access to law library and visitors, was entitled to equitable tolling of one-year statute of
limitations applicable to his civil rights action; conditions of his confinement were similar, but in some respects
more restrictive than those of criminal inmates. Jones v. Blanas, C.A.9 (Cal.)2004, 393 F.3d 918, certiorari
denied 126 S.Ct. 351, 546 U.S. 820, 163 L.Ed.2d 61. Limitation Of Actions  104.5

A person who is not eligible for sexually violent predator (SVP) commitment because of a reversed conviction
may still qualify for other forms of civil commitment. In re Smith (2008) 73 Cal.Rptr.3d 469, 42 Cal.4th 1251,
178 P.3d 446. Mental Health  36

If a prisoner whose conviction has been reversed is reconvicted on retrial, then sexually violent predator (SVP)
proceedings which were stayed pending the outcome of the retrial may be reinstated. In re Smith (2008) 73
Cal.Rptr.3d 469, 42 Cal.4th 1251, 178 P.3d 446. Mental Health  455

In determining whether, for purposes of ruling on petition by incarcerated sexually violent predator (SVP) for
conditional release, it is "likely" that SVP will engage in sexually violent criminal behavior due to his or her
diagnosed mental disorder if under supervision and treatment in the community, the meaning of "likely" is the
same as that applied in the context of petitions to commit or recommit a SVP, determinations at the probable
cause hearing, and determinations if a person was to be involuntarily committed as a SVP. People v. Rasmuson
(App. 2 Dist. 2006) 52 Cal.Rptr.3d 598, 145 Cal.App.4th 1487. Mental Health  465(5)

Even if statute, providing that an action must be dismissed if trial was not commenced within five years once an
action was filed, was applicable to a petition filed under the sexually violent predator (SVP) act, its application
would be inconsistent with the character of SVP proceedings, as dismissal of an SVP petition would affect
public safety at large. People v. Evans (App. 1 Dist. 2005) 34 Cal.Rptr.3d 35, 132 Cal.App.4th 950, review
denied. Mental Health  462

Statute providing that an action must be dismissed if trial was not commenced within five years once an action
was filed, was not applicable to a petition filed under the sexually violent predator (SVP) act; statute is limited
to civil actions and proceedings under the SVP act are special proceedings, not actions. People v. Evans (App. 1
Dist. 2005) 34 Cal.Rptr.3d 35, 132 Cal.App.4th 950, review denied. Mental Health  462

The Civil Discovery Act applies to proceedings under the Sexually Violent Predators Act (SVPA). People v.
Angulo (App. 4 Dist. 2005) 30 Cal.Rptr.3d 189, 129 Cal.App.4th 1349, modified on denial of rehearing, review
denied. Mental Health  455

Discovery in Sexually Violent Predator Act (SVP Act) proceedings is governed by the Civil Discovery Act of
1986. People v. Burns (App. 1 Dist. 2005) 27 Cal.Rptr.3d 352, 128 Cal.App.4th 794, review denied. Mental
Health  455

Neither statute allowing consolidation in criminal cases nor statute allowing consolidation of actions involving
common question of fact or law authorized consolidation of successive civil commitment proceedings under the
Sexually Violent Predators Act (SVPA), as SVPA proceedings are special proceedings. Litmon v. Superior
Court (App. 6 Dist. 2004) 21 Cal.Rptr.3d 21, 123 Cal.App.4th 1156, review denied. Action  57(1)

6. Amendment

Court of Appeal's relatively minor rewriting of Sexually Violent Predators Act's (SVPA) definition of "sexually



violent predator" was authorized for purpose of correcting the obvious grammatical error in the placement of
cutoff date regarding prior indeterminate sentences. People v. Leonard (App. 3 Dist. 2000) 93 Cal.Rptr.2d 180,
78 Cal.App.4th 776, review denied. Constitutional Law  2507(1); Mental Health  433(2)

Amended version of Sexually Violent Predators Act, which originally applied only to persons who had been
convicted of sexually violent offenses against two or more victims for which determinate sentence was
imposed, also applies to convictions for such offenses for which indeterminate sentences were imposed.
Garcetti v. Superior Court (App. 2 Dist. 1999) 90 Cal.Rptr.2d 581, 76 Cal.App.4th 685. Mental Health  454

Amended version of Sexually Violent Predators Act, which extended scope of Act to persons who received
indeterminate sentences for sexually violent offenses, applied to case in which petition for commitment of
convicted sex offender was filed on day before amendment became effective in 1996, and allowed
consideration of his 1972 conviction for forcible rape, for which indeterminate sentence had been imposed; no
trial and adjudication under Act, which are significant points with respect to retroactivity, occurred prior to
effective date, and even if statute operated retroactively, Act was intended by Legislature to have such
application. Garcetti v. Superior Court (App. 2 Dist. 1999) 90 Cal.Rptr.2d 581, 76 Cal.App.4th 685. Mental
Health  433(2); Mental Health  454

Amendment to Sexually Violent Predators Act which expanded definition of sexually violent predator to
include nonviolent felony child molesters, thus allowing such offenders to be committed to secure mental health
facility following completion of their prison sentences, did not violate due process rights of defendant convicted
of seven counts of child molestation without force, where purpose of Act as originally written was to protect
society from those predisposed to the commission of criminal sexual acts. People v. Superior Court (Johannes)
(App. 2 Dist. 1999) 82 Cal.Rptr.2d 852, 70 Cal.App.4th 558, as modified, review denied, dismissal of habeas
corpus affirmed 71 Fed.Appx. 704, 2003 WL 21774042. Constitutional Law  4344; Mental Health 
433(2)

Even if 1996 amendment to Sexually Violent Predators Act (SVPA) expanded definition of sexually violent
predator (SVP) so that conviction of sexually violent offense for which offender received indeterminate
sentence could be used in determining whether elements of SVP status were satisfied, that amendment did not
apply to inmate who received indeterminate sentence and whose SVP trial was held prior to that amendment's
effective date. People v. West (App. 5 Dist. 1999) 82 Cal.Rptr.2d 549, 70 Cal.App.4th 248. Mental Health 
433(2)

7. Purpose

Sexually violent predator (SVP) statutes are enacted to address the problem posed by repeat sexual offenders
who have completed a term of incarceration but continue to present a danger to the public. People v. Superior
Court (App. 3 Dist. 2005) 24 Cal.Rptr.3d 66, 125 Cal.App.4th 1558, review denied. Mental Health  453

Purpose of the Sexually Violent Predator Act (SVPA) is to identify incarcerated individuals who suffer from
mental disorders that predispose them to commit violent criminal sexual acts, and to confine and treat such
individuals until it is determined they no longer present a threat to society. People v. Allen (2008) 80
Cal.Rptr.3d 183, 44 Cal.4th 843, 187 P.3d 1018. Mental Health  465(3)

The overall purposes of the Sexually Violent Predators Act (SVPA) are to protect the public from a select group
of extremely dangerous offenders and to provide treatment for those people. People v. Carroll (App. 5 Dist.
2007) 69 Cal.Rptr.3d 816, 158 Cal.App.4th 503, as modified, review denied. Mental Health  453; Mental
Health  465(3)

The purpose of the Sexually Violent Predator Act is to identify persons who have certain diagnosed mental
disorders that make them likely to engage in acts of sexual violence and to confine them for treatment of their
disorders only as long as the disorders persist and not for any punitive purposes. Murillo v. Superior Court
(App. 4 Dist. 2006) 49 Cal.Rptr.3d 511, 143 Cal.App.4th 730. Mental Health  453; Mental Health 
465(1)



The Sexually Violent Predators Act (SVPA) articulates the strong government interest in protecting the public
from those who are dangerous and mentally ill. People v. Fraser (App. 6 Dist. 2006) 42 Cal.Rptr.3d 424, 138
Cal.App.4th 1430, as modified, review denied. Mental Health  453

The purpose of the Sexually Violent Predator Act (SVP Act) is to identify persons who have certain diagnosed
mental disorders that make them likely to engage in acts of sexual violence and to confine those persons for
treatment of their disorders only as long as the disorders persist and not for any punitive purposes. People v.
Burns (App. 1 Dist. 2005) 27 Cal.Rptr.3d 352, 128 Cal.App.4th 794, review denied. Mental Health  453;
Mental Health  465(1)

The Sexually Violent Predator Act (SVP Act) allows for the involuntary civil commitment of individuals who,
as a result of a diagnosed mental disorder, are likely to continue engaging in sexually violent criminal behavior
even after serving a prison sentence. In re Wright (App. 4 Dist. 2005) 27 Cal.Rptr.3d 281, 128 Cal.App.4th 663,
review denied. Mental Health  454; Mental Health  465(1)

The primary goal of the Sexually Violent Predator Act (SVPA) is treatment; no punitive purpose was intended.
People v. Sumahit (App. 3 Dist. 2005) 27 Cal.Rptr.3d 233, 128 Cal.App.4th 347, review denied. Mental Health

 453

That one gains "unconditional release" upon finding that he does not qualify for involuntary commitment under
the Sexually Violent Predator Act (SVPA) does not necessarily prohibit the filing of another commitment
petition if and when his parole is revoked; by identifying impending release from custody as the statutory
trigger for SVPA evaluations, the Legislature was seeking to ensure that every sex offender meeting the
statutory requirements for involuntary commitment would be evaluated to prevent harm to additional victims.
Turner v. Superior Court (App. 4 Dist. 2003) 130 Cal.Rptr.2d 300, 105 Cal.App.4th 1046, review denied.
Mental Health  457

The purpose of the Sexually Violent Predators Act (SVPA) is not punitive. People v. Hurtado (2002) 124
Cal.Rptr.2d 186, 28 Cal.4th 1179, 52 P.3d 116, rehearing denied, as modified, certiorari denied 123 S.Ct. 1753,
538 U.S. 963, 155 L.Ed.2d 516. Mental Health  453

Overall purpose of the Sexually Violent Predators Act is to protect the public from a select group of offenders
who are extremely dangerous and to provide treatment for them. People v. Ward (App. 4 Dist. 2002) 118
Cal.Rptr.2d 599, 97 Cal.App.4th 631, review denied. Mental Health  453

The purpose of the Sexually Violent Predators Act is to assure that potential sexually violent predators are
identified, evaluated and committed before their release into the community. People v. Green (App. 1 Dist.
2000) 94 Cal.Rptr.2d 355, 79 Cal.App.4th 921, review denied. Mental Health  433(2)

Objective of Sexually Violent Predators Act (SVPA) is to identify individuals who have certain diagnosed
mental disorders which make them likely to engage in acts of sexual violence, and to confine them for treatment
of their disorders only as long as the disorders persist and not for any punitive purposes. Peters v. Superior
Court (App. 2 Dist. 2000) 94 Cal.Rptr.2d 350, 79 Cal.App.4th 845, as modified. Mental Health  433(2)

Object of Sexually Violent Predators Act (SVPA) is to identify individuals who have certain diagnosed mental
disorders which make them likely to engage in acts of sexual violence, and to confine them for treatment of
their disorders only as long as the disorders persist and not for any punitive purposes. Sporich v. Superior Court
(App. 2 Dist. 2000) 91 Cal.Rptr.2d 752, 77 Cal.App.4th 422, review denied. Mental Health  433(2)

Sexually Violent Predators Act is aimed at protecting society from, and providing treatment for, that small but
extremely dangerous group of sexually violent predators who have diagnosable mental disorders identified
while they are incarcerated for designated violent sex crimes, and who are determined to be unsafe and, if
released, to represent a danger to others through acts of sexual violence. Garcetti v. Superior Court (App. 2
Dist. 1999) 90 Cal.Rptr.2d 581, 76 Cal.App.4th 685. Mental Health  433(2)

Sexually Violent Predators Act (SVPA) encompassed the State's compelling interests in public safety and in



humane treatment of the mentally disturbed. People v. Buffington (App. 3 Dist. 1999) 88 Cal.Rptr.2d 696, 74
Cal.App.4th 1149. Mental Health  433(2)

7.5. Nature of proceedings

Proceedings to commit an individual as a sexually violent predator (SVP) in order to protect the public are civil
in nature, even though the state provides certain procedural protections similar to those afforded criminal
defendants, since the proceedings do not have the underlying purpose to punish the offender. People v. Allen
(2008) 80 Cal.Rptr.3d 183, 44 Cal.4th 843, 187 P.3d 1018. Mental Health  456

A proceeding under the Sexually Violent Predator Act is a special proceeding of a civil nature. Murillo v.
Superior Court (App. 4 Dist. 2006) 49 Cal.Rptr.3d 511, 143 Cal.App.4th 730. Mental Health  456

Since Sexually Violent Predator (SVP) Act proceedings are civil in nature, even though some criminal
procedural protections apply, the rule requiring a unanimity instruction does not apply in SVP civil commitment
proceedings. People v. Fulcher (App. 4 Dist. 2006) 38 Cal.Rptr.3d 702, 136 Cal.App.4th 41, review denied.
Mental Health  462

7.7. Jurisdiction

Lawful custody over offender is not jurisdictional prerequisite to filing petition to commit offender as sexually
violent predator (SVP).  People v. Superior Court (App. 4 Dist. 2008) 71 Cal.Rptr.3d 462, 159 Cal.App.4th 301.
Mental Health  455

8. Nature of commitment

Detainee who was civilly committed to state hospital under California's Sexually Violent Predators Act was not
"prisoner" within meaning of Prison Litigation Reform Act (PLRA), and thus, he was not subject to PLRA's
financial reporting and exhaustion requirements, for purposes of his application to file in forma pauperis his §§
1983 civil rights actions against personnel of hospital in which he was committed; although he was "prisoner"
within meaning of PLRA when he served time for his conviction, he ceased being "prisoner" when he was
released from custody of Department of Corrections. Page v. Torrey, C.A.9 (Cal.)2000, 201 F.3d 1136. Federal
Civil Procedure  2734

Because a sexually violent predator (SVP) commitment proceeding is not a criminal cause, but is civil in nature,
the state and federal constitutional protection of the right to a jury trial afforded to criminal defendants is
inapplicable. People v. Rowell (App. 3 Dist. 2005) 34 Cal.Rptr.3d 843, 133 Cal.App.4th 447, review denied.
Jury  19(6.5)

Because a sexually violent predator (SVP) commitment proceeding, like other civil commitment proceedings, is
a special proceeding, not a civil action, there is no constitutional right to a jury trial. People v. Rowell (App. 3
Dist. 2005) 34 Cal.Rptr.3d 843, 133 Cal.App.4th 447, review denied. Jury  19(6.5)

A proceeding under the Sexually Violent Predator (SVP) Act is civil in nature. People v. Whitney (App. 5 Dist.
2005) 29 Cal.Rptr.3d 218, 129 Cal.App.4th 1287, review denied. Mental Health  456

A proceeding under the Sexually Violent Predators Act (SVPA) is civil in nature. People v. Angulo (App. 4
Dist. 2005) 30 Cal.Rptr.3d 189, 129 Cal.App.4th 1349, modified on denial of rehearing, review denied. Mental
Health  456

A Sexually Violent Predator Act (SVPA) commitment proceeding is a special proceeding of a civil nature,
because it is neither an action at law nor a suit in equity, but instead is a civil commitment proceeding
commenced by petition independently of a pending action. People v. Calhoun (App. 1 Dist. 2004) 13
Cal.Rptr.3d 166, 118 Cal.App.4th 519, review denied. Mental Health  456

While the petition for commitment under the Sexually Violate Predator Act may be filed by the district
attorney, commitment proceedings under the Act are civil and nonpunitive in nature. People v. Talhelm (App. 4



Dist. 2000) 102 Cal.Rptr.2d 150, 85 Cal.App.4th 400, review denied. Mental Health  456

Commitments under the Sexually Violent Predators Act are nonpunitive. People v. Hunt (App. 3 Dist. 1999) 88
Cal.Rptr.2d 524, 74 Cal.App.4th 939, rehearing denied. Mental Health  456

9. Factors determining commitment

Only in cases where the defendant shows amenability to voluntary treatment should the jury face a choice
between imposing involuntary sexually violent predator (SVP) commitment and voluntary treatment. People v.
Superior Court (George) (App. 1 Dist. 2008) 78 Cal.Rptr.3d 711, 164 Cal.App.4th 183. Mental Health  462

A person may be committed as an sexually violent predator (SVP) only if he or she is substantially dangerous
without appropriate treatment and custody. People v. Superior Court (George) (App. 1 Dist. 2008) 78
Cal.Rptr.3d 711, 164 Cal.App.4th 183. Mental Health  454

For purposes of commitment as sexually violent predator (SVP), evidence of the individual's amenability to
voluntary treatment is relevant to the ultimate determination whether the person is likely to engage in sexually
violent predatory crimes if released from custody. People v. Superior Court (George) (App. 1 Dist. 2008) 78
Cal.Rptr.3d 711, 164 Cal.App.4th 183. Mental Health  460(1)

In determining whether it is likely that a person will reoffend, for purposes of commitment as sexually violent
predator (SVP), the question is whether the individual presents a serious and well-founded risk of committing
sexually violent criminal acts that will be of a predatory nature if set free in the community. People v. Superior
Court (George) (App. 1 Dist. 2008) 78 Cal.Rptr.3d 711, 164 Cal.App.4th 183. Mental Health  454

Where the People are seeking involuntary commitment under the Sexually Violent Predator Act (SVPA) after
having unsuccessfully sought the same in earlier commitment proceedings, the district attorney must present
evidence of some change of circumstances that warrants commitment, i.e., that while the individual did not
previously possess the requisite dangerousness, circumstances have materially changed such that he now
possesses that characteristic. Turner v. Superior Court (App. 4 Dist. 2003) 130 Cal.Rptr.2d 300, 105
Cal.App.4th 1046, review denied. Mental Health  454

The existence of a mental disorder, standing alone, is not sufficient to prove likelihood of sexual violence in the
future, as element for finding probable cause for proceeding to a trial in which a sex offender might be
involuntarily civilly committed as sexually violent predator (SVP).  Cooley v. Superior Court (2002) 127
Cal.Rptr.2d 177, 29 Cal.4th 228, 57 P.3d 654, rehearing denied, as modified. Mental Health  454

In evaluating reliability of hearsay statements in a presentence report, a court in a sexually violent predator
(SVP) commitment proceeding may consider numerous factors, including context in which statements appear,
transcripts from any preliminary hearing or trial held regarding predicate conviction, any indicia defendant
challenged accuracy of hearsay statements at underlying criminal proceeding, circumstances surrounding
making of statement, if known, such as spontaneity and consistent repetition, mental state of declarant, use of
terminology unexpected of a child of a similar age, lack of motive to fabricate, and whether the hearsay
statement was corroborated. People v. Otto (2001) 109 Cal.Rptr.2d 327, 26 Cal.4th 200, 26 P.3d 1061,
rehearing denied. Mental Health  460(1)

Commitment under Sexually Violent Predators (SVP) Act has two essential requirements: first, two or more
convictions which qualify as sexually violent offenses, and second, a diagnosable mental disorder which
renders the defendant dangerous to others at the time of commitment. People v. Superior Court (Howard) (App.
6 Dist. 1999) 82 Cal.Rptr.2d 481, 70 Cal.App.4th 136, as modified, review denied. Mental Health  454

9.2. Recommitment

In sexually violent predator (SVP) recommitment proceeding, due process violation in trial court's exclusion of
offender's proffered testimony that three alleged victims actually consented to his uncharged conduct was
harmless, since the three uncharged incidents were merely a small part of the extensive data upon which the



experts relied to support their opinion; offender did not propose to dispute the balance of his lengthy criminal
history, nor did he suggest he would deny engaging in the inappropriate sexual behavior documented during his
confinement in various institutions, and the uncharged conduct was similar to conduct established by offender's
convictions. People v. Allen (2008) 80 Cal.Rptr.3d 183, 44 Cal.4th 843, 187 P.3d 1018. Mental Health 
467

Proceeding in which offender originally was adjudicated a sexually violent predator (SVP) necessarily
established that his two predicate rape convictions were for "sexually violent offenses" within the meaning of
Sexually Violent Predator Act (SVPA), for purposes of offender's recommitment hearing; offender was
adjudicated SVP under prior law requiring two convictions for adjudication. People v. Allen (2008) 80
Cal.Rptr.3d 183, 44 Cal.4th 843, 187 P.3d 1018. Mental Health  466

9.4. Admissibility of evidence, generally

Sex offender facing civil commitment as sexually violent predator (SVP) had no confrontation rights under
Sixth Amendment that precluded state's use of documentary evidence from probation report in lieu of live
testimony from his child victims in showing he had engaged in qualifying "substantial sexual conduct." Carty v.
Nelson, C.A.9 (Cal.)2005, 426 F.3d 1064, opinion amended on denial of rehearing 431 F.3d 1185, certiorari
denied 126 S.Ct. 2037, 547 U.S. 1130, 164 L.Ed.2d 783. Mental Health  460(1)

Admitting post-plea evidence to show that lewd-act conviction of defendant in Sexually Violent Predators Act
(SVPA) involved substantial sexual conduct did not violate SVPA provisions allowing documentary evidence
of details underlying the commission of an offense that led to conviction. People v. Carlin (App. 6 Dist. 2007)
58 Cal.Rptr.3d 495, 150 Cal.App.4th 322. Mental Health  460(1)

In Sexually Violent Predator (SVP) Act proceedings, three out of 200 pornographic photographs plastered on
the walls of defendant's bedroom at the time of a predicate offense against a boy were admissible; the photos
showed naked women and defendant's naked six year-old daughter, victim had reported seeing the photos on
defendant's bedroom walls during the offense and they were relevant to show duress based on the environment
where defendant committed the lewd acts, to show the evidence the experts relied on in forming their opinions,
to establishing defendant's state of mind, and that he suffered from pedophilia, which made him a continuing
risk of danger to children. People v. Fulcher (App. 4 Dist. 2006) 38 Cal.Rptr.3d 702, 136 Cal.App.4th 41,
review denied. Mental Health  460(1)

Statute authorizing the court to admit at a sexually violent predator (SVP) trial documentary evidence
establishing a prior conviction, does not preclude all other relevant evidence, such as the testimony of a victim.
People v. Fulcher (App. 4 Dist. 2006) 38 Cal.Rptr.3d 702, 136 Cal.App.4th 41, review denied. Mental Health

 460(1)

In Sexually Violent Predator (SVP) Act proceedings, reliance on testimony of experts who examined defendant
to establish that victims of sex offenses in Texas were nine years old, did not violate defendant's due process
right to confrontation; defendant admitted the Texas conduct to the experts, made no attempt to dispute his
admissions, and chose to submit the matter on the reports. People v. Whitney (App. 5 Dist. 2005) 29
Cal.Rptr.3d 218, 129 Cal.App.4th 1287, review denied. Constitutional Law  4342; Mental Health 
460(2)

9.5. Hearsay

Special hearsay exception in California's Sexually Violent Predators Act (SVP) that permitted use of
documentary evidence, thereby relieving victims from onus of testifying in civil commitment proceedings about
details of crime, had rational basis and thus did not violate equal protection. Carty v. Nelson, C.A.9 (Cal.)2005,
426 F.3d 1064, opinion amended on denial of rehearing 431 F.3d 1185, certiorari denied 126 S.Ct. 2037, 547
U.S. 1130, 164 L.Ed.2d 783. Constitutional Law  3175; Mental Health  433(2)

In a sexually violent predator (SVP) commitment proceeding, it is unnecessary for the prosecution to call
witnesses to establish the nature of the predicate offenses, because the circumstances of the predicate offenses



may be established by hearsay. People v. Allen (2008) 80 Cal.Rptr.3d 183, 44 Cal.4th 843, 187 P.3d 1018.
Mental Health  460(1)

It is implicit in the Sexually Violent Predators Act (SVPA) that the details of an offense may be proven by the
multiple-level victim hearsay statements that are contained in probation reports and derived from police reports.
People v. Fraser (App. 6 Dist. 2006) 42 Cal.Rptr.3d 424, 138 Cal.App.4th 1430, as modified, review denied.
Mental Health  460(1)

Provision of the Sexually Violent Predators (SVP) Act permitting the details of predicate offenses to be proven
by documentary evidence in an SVP commitment proceeding allowed admission of multiple victim hearsay
evidence that did not fall within any exception to the hearsay rule.West's Ann.Cal.Welf. & Inst.Code §§
6600(a)(3); West's Ann.Cal.Evid.Code §§§§ 1200(b), 1201. People v. Otto (2001) 109 Cal.Rptr.2d 327, 26
Cal.4th 200, 26 P.3d 1061, rehearing denied. Mental Health  460(1)

Provision of the Sexually Violent Predators (SVP) Act permitting the details of predicate offenses to be proven
by documentary evidence in an SVP commitment proceeding allows the use of multiple-level hearsay to prove
the details of the sex offenses for which the alleged sexual predator was convicted. People v. Otto (2001) 109
Cal.Rptr.2d 327, 26 Cal.4th 200, 26 P.3d 1061, rehearing denied. Mental Health  460(1)

9.6. Sufficiency of evidence

In reviewing sufficiency of evidence to support commitment under Sexually Violent Predators Act (SVPA),
courts apply same test as for reviewing sufficiency of evidence to support criminal conviction: reviewing court
must review entire record in light most favorable to judgment to determine whether substantial evidence, i.e.,
evidence of ponderable legal significance, reasonable in nature, credible, and of solid value, supports
determination. People v. Carlin (App. 6 Dist. 2007) 58 Cal.Rptr.3d 495, 150 Cal.App.4th 322. Mental Health

 467

Evidence was sufficient to find that defendant alleged to be sexually violent predator (SVP) was likely to
reoffend, notwithstanding conflict among experts on utility of widely used actuarial instrument in relation to
defendant's castration; while conceding castration was not factor actuarial instrument accounted for, People's
experts opined that instrument still supported their conclusions because castration left intact much of
defendant's motivation and ability to commit sex offenses, and experts considered defendant's lengthy offense
history and several other factors. People v. Flores (App. 5 Dist. 2006) 50 Cal.Rptr.3d 567, 144 Cal.App.4th 625,
review denied. Mental Health  460(2)

In Sexually Violent Predator (SVP) Act proceedings, even assuming there was insufficient evidence of force or
duress against child victim, there was more than ample evidence of substantial sexual conduct provided by
victim's and the experts' testimony which constituted substantial evidence that defendant's conviction for that
conduct qualified as a sexually violent offense. People v. Fulcher (App. 4 Dist. 2006) 38 Cal.Rptr.3d 702, 136
Cal.App.4th 41, review denied. Mental Health  460(1); Mental Health  460(2)

Specific evidence of sex offender's serious difficulty in controlling dangerous behavior was sufficient to support
civil commitment under Sexually Violent Predator Act (SVPA); two expert witnesses testified that defendant
suffered from paraphilia, psychosis, paranoia, and severe antisocial personality disorder, and experts indicated
that defendant continued to exhibit a marked lack of control over his sexual behavior, as evidenced by many
acts of indecent exposure and public masturbation while confined. People v. Williams (2003) 3 Cal.Rptr.3d
684, 31 Cal.4th 757, 74 P.3d 779, certiorari denied 124 S.Ct. 1431, 540 U.S. 1189, 158 L.Ed.2d 98. Mental
Health  460(2)

Evidence was sufficient to show that defendant lacked control over his sexually violent behavior, for the
purpose of civilly committing defendant as a sexually violent predator; while defendant was awaiting trial for
rape he attempted to rape a second victim, while awaiting sentencing for rape he raped a third victim, while in
prison defendant violated prison rules, each time defendant was released on parole he violated the conditions of
parole and was returned to prison, and two experts testified that defendant had an antisocial personality disorder



and a paraphilia involving rape. People v. Burris (App. 4 Dist. 2002) 126 Cal.Rptr.2d 113, 102 Cal.App.4th
1096, review denied, habeas corpus dismissed 290 F.Supp.2d 1097. Mental Health  454

Evidence was sufficient to show that defendant lacked control over his sexually violent behavior, for the
purpose of civilly committing defendant as a sexually violent predator; while defendant was awaiting trial for
rape he attempted to rape a second victim, while awaiting sentencing for rape he raped a third victim, while in
prison defendant violated prison rules, each time defendant was released on parole he violated the conditions of
parole and was returned to prison, and two experts testified that defendant had an antisocial personality disorder
and a paraphilia involving rape. People v. Burris (App. 4 Dist. 2002) 126 Cal.Rptr.2d 113, 102 Cal.App.4th
1096, review denied, habeas corpus dismissed 290 F.Supp.2d 1097. Mental Health  454

9.7. Waiver

In sexually violent predator (SVP) proceedings, defendant waived objection to child victim's testifying to the
recently recalled new facts of defendant touching victim's genitals, introduced to prove the offense qualified as
a predicate offense. West's Ann.Cal.Evid.Code §§ 353;  People v. Fulcher (App. 4 Dist. 2006) 38 Cal.Rptr.3d
702, 136 Cal.App.4th 41, review denied. Mental Health  467

10. Elements of sexually violent predator definition

A prior sex offender is a sexually violent predator (SVP) if supervised involuntary treatment is necessary to
control predatory urges and remove the threat to the safety of others, even if that involuntary treatment is
pursuant to provisions of law other than the Sexually Violent Predators Act. People v. Superior Court (George)
(App. 1 Dist. 2008) 78 Cal.Rptr.3d 711, 164 Cal.App.4th 183. Mental Health  454

A prior sex offender should not be classified as a sexually violent predator (SVP) if that person can reliably be
expected voluntarily to accept treatment that will control predatory urges and remove the threat to the safety of
others. People v. Superior Court (George) (App. 1 Dist. 2008) 78 Cal.Rptr.3d 711, 164 Cal.App.4th 183. Mental
Health  454

An offender previously found to be an sexually violent predator (SVP) remains an SVP if the offender is not
amenable to unsupervised voluntary treatment and will remain a danger to others if unconditionally discharged,
for purposes of recommitment under prior law authorizing two-year commitments, even if the offender is
amenable to involuntary treatment under a supervised release program and locked confinement is no longer
necessary. People v. Superior Court (George) (App. 1 Dist. 2008) 78 Cal.Rptr.3d 711, 164 Cal.App.4th 183.
Mental Health  466

The jury must conclude that the person alleged to be a sexually violent predator (SVP) is likely to reoffend if,
because of a current mental disorder which makes it difficult or impossible to restrain violent sexual behavior,
the person presents a substantial danger, that is, a serious and well-founded risk, that he or she will commit such
crimes if free in the community. People v. Flores (App. 5 Dist. 2006) 50 Cal.Rptr.3d 567, 144 Cal.App.4th 625,
review denied. Mental Health  454

Where the victim of the sex offense is a child under age of 14, a showing of force or duress is not required for a
commitment under the Sexually Violent Predators Act (SVPA). People v. Fraser (App. 6 Dist. 2006) 42
Cal.Rptr.3d 424, 138 Cal.App.4th 1430, as modified, review denied. Mental Health  454

Any contact, however slight of the sexual organ of the victim or the offender would be sufficient to qualify as
masturbation and in turn as substantial sexual conduct under the Sexually Violent Predator (SVP) Act. People v.
Fulcher (App. 4 Dist. 2006) 38 Cal.Rptr.3d 702, 136 Cal.App.4th 41, review denied. Mental Health  454

In order to establish that a defendant was a sexually violent predator (SVP), the People must prove that (1)
defendant was convicted of two separate sexually violent offenses, (2) he had a diagnosable mental disorder
that made him a danger to the health or safety to others, (3) his disorder makes it likely he will engage in
sexually violent criminal conduct if released, and (4) his sexually violent criminal conduct will be predatory in
nature. People v. Fulcher (App. 4 Dist. 2006) 38 Cal.Rptr.3d 702, 136 Cal.App.4th 41, review denied. Mental



Health  454

Unlike an offense of forcible lewd acts on a child, force and duress are not required elements of the offense of
committing lewd acts upon a child under age 14, and substantial sexual conduct also is not required; therefore,
evidence outside the record, such as witness testimony, may be necessary in establishing that the offense
qualifies as a sexually violent offense under the Sexually Violent Predator (SVP) Act. People v. Fulcher (App. 4
Dist. 2006) 38 Cal.Rptr.3d 702, 136 Cal.App.4th 41, review denied. Mental Health  460(1)

The Sexually Violent Predator (SVP) Act requires not only evidence of one of the specified offenses qualifying
as predicate acts, it also requires proof that the offense is a sexually violent offense, which may be established
with regard to an offense committed against a child, not only by showing force or duress, but alternatively upon
showing the offense involved substantial sexual conduct. People v. Fulcher (App. 4 Dist. 2006) 38 Cal.Rptr.3d
702, 136 Cal.App.4th 41, review denied. Mental Health  454

For purpose of involuntary commitment provided by the Sexually Violent Predator Act (SVP Act) where a
diagnosed mental disorder makes it likely that the person will engage in sexually violent criminal behavior, the
future sexually violent criminal acts must also be predatory in nature. People v. Burns (App. 1 Dist. 2005) 27
Cal.Rptr.3d 352, 128 Cal.App.4th 794, review denied. Mental Health  454; Mental Health  465(1)

The trial on any petition for commitment or recommitment under the Sexually Violent Predators Act (SVPA)
must focus on the person's current mental condition, as it is the present inability to control sexually violent
behavior which gives rise to the likelihood that more crimes will occur, and which makes the SVP dangerous if
not confined. Litmon v. Superior Court (App. 6 Dist. 2004) 21 Cal.Rptr.3d 21, 123 Cal.App.4th 1156, review
denied. Mental Health  465(1)

Process for determining whether convicted sex offender is "sexually violent predator" (SVP), meaning someone
who has been convicted of sexually violent crimes against multiple victims, for which he received determinate
sentence and has been diagnosed with mental disorder that makes him likely to commit additional sexually
violent criminal behavior, begins when the offender is scheduled to be released from custody following
determinate sentence or parole revocation. Turner v. Superior Court (App. 4 Dist. 2003) 130 Cal.Rptr.2d 300,
105 Cal.App.4th 1046, review denied. Mental Health  454; Mental Health  455

Definition of "sexually violent predator" under Sexually Violent Predators (SVP) Act has four elements: (1)
conviction of a sexually violent offense, (2) two or more victims, (3) imposition of a determinate sentence, and
(4) a diagnosed mental disorder indicating that repeat offenses are likely. People v. Superior Court (Howard)
(App. 6 Dist. 1999) 82 Cal.Rptr.2d 481, 70 Cal.App.4th 136, as modified, review denied. Mental Health 
454

The state is responsible for the payment of the costs of (1) a report required before a court may consider
suspension of a defendant's sentence, where the defendant has been convicted of a lewd or lascivious act on a
minor under age 14, (2) an examination of a defendant's mental competency, (3) an examination of a defendant
convicted of a felony to determine whether an involuntary civil commitment should be made due to narcotics
addiction, (4) an examination of a person, in the absence of a criminal proceeding, to determine whether a civil
commitment should be made due to narcotics addiction, and (5) an examination and testimony in connection
with an involuntary civil commitment of a person believed to be imminently dangerous to others. The county is
responsible for the payment of the costs of (6) evaluations and counsel regarding a civil commitment due to an
inmate being a sexually violent predator, and (7) an examination of a defendant where a "not guilty by reason of
insanity" plea has been entered.Op.Atty.Gen. No. 03-902 (May 13, 2004), 2004 WL 1097475.

10.5. Custody

In the context of a determination of whether a sex offender will pose a danger to others if released from
custody, for purposes of classification as a sexually violent predator (SVP), the term "custody" must be
understood to include the constructive custody that exists when the individual is placed in a conditional release
program under the department's supervision. People v. Superior Court (George) (App. 1 Dist. 2008) 78



Cal.Rptr.3d 711, 164 Cal.App.4th 183. Mental Health  454

11. Dangerous

Under the Sexually Violent Predators Act (SVPA), it is likely that a person will engage in sexually violent
predatory criminal behavior if the person is found to present a substantial danger, that is, a serious and
well-founded risk, of committing such crimes if released from custody. In re Calhoun (App. 2 Dist. 2004) 18
Cal.Rptr.3d 315, 121 Cal.App.4th 1315, rehearing denied. Mental Health  454

Danger to the health and safety of others under the Sexually Violent Predators Act (SVPA), does not require
proof of a recent overt act while the offender is in custody. In re Calhoun (App. 2 Dist. 2004) 18 Cal.Rptr.3d
315, 121 Cal.App.4th 1315, rehearing denied. Mental Health  454

Evidence of involuntary conservatorship as recommended treatment for defendant was irrelevant to current
dangerousness element of sexually violent predator (SVP) statute, and thus was irrelevant to determination in
civil commitment proceeding under SVP statute, and such evidence had potential to confuse jury as to public
safety protection aspect of SVP statute. People v. Calderon (App. 2 Dist. 2004) 21 Cal.Rptr.3d 92, 124
Cal.App.4th 80, review denied. Mental Health  460(1)

Evidence of a defendant's amenability to voluntary treatment is relevant to current dangerousness element of
sexually violent predator (SVP) statute, but evidence of a defendant's amenability to involuntary treatment is
not. People v. Calderon (App. 2 Dist. 2004) 21 Cal.Rptr.3d 92, 124 Cal.App.4th 80, review denied. Mental
Health  460(1)

For sexually violent predator (SVP) to be found "dangerous" under Sexually Violent Predator Act (SVPA), it is
not necessary that trier of fact pinpoint time at which future injury is likely to occur if person is not confined.
Hubbart v. Superior Court (1999) 81 Cal.Rptr.2d 492, 19 Cal.4th 1138, 969 P.2d 584, petition for certiorari
filed 1999 WL 278659. Mental Health  454

For sexually violent predator (SVP) to be found "dangerous" under Sexually Violent Predator Act (SVPA), it is
not necessary for state to prove that he would otherwise inflict harm immediately upon release. Hubbart v.
Superior Court (1999) 81 Cal.Rptr.2d 492, 19 Cal.4th 1138, 969 P.2d 584, petition for certiorari filed 1999 WL
278659. Mental Health  454

Even if sexually violent predators (SVP) civilly committed under Sexually Violent Predator Act (SVPA) are,
for equal protection purposes, similarly situated with those committed under Lanterman-Petris-Short (LPS) Act,
which pertains to persons charged with violent crime and found incompetent to stand trial, and those committed
under Mentally Disordered Offender (MDO) statute, commitment under any of those statutory schemes requires
finding that person committed is dangerous at time of commitment. Hubbart v. Superior Court (1999) 81
Cal.Rptr.2d 492, 19 Cal.4th 1138, 969 P.2d 584, petition for certiorari filed 1999 WL 278659. Constitutional
Law  3175; Mental Health  454

12. Diagnosed mental disorder

Under the Sexually Violent Predator Act (SVPA), determination of SVP status depends on whether one
currently suffers from diagnosed mental disorder which prevents him from controlling sexually violent behavior
and makes him dangerous and likely to reoffend. Turner v. Superior Court (App. 4 Dist. 2003) 130 Cal.Rptr.2d
300, 105 Cal.App.4th 1046, review denied. Mental Health  454

Any error in failing to give instructions requested by defendant on definition of "diagnosed mental disorder" in
proceeding under Sexually Violent Predator Act was cured by other instructions that either duplicated or
encompassed the substance of requested instructions. People v. Ward (App. 4 Dist. 1999) 83 Cal.Rptr.2d 828,
71 Cal.App.4th 368, as modified, review denied. Mental Health  467

Instruction requested by defendant in commitment proceeding under Sexually Violent Predator Act, that a
DSM-IV diagnosis was not, standing alone, sufficient proof of a "diagnosed mental disorder" in view of the



need for volitional impairment, constituted argument rather than a principle of law and was properly refused.
People v. Ward (App. 4 Dist. 1999) 83 Cal.Rptr.2d 828, 71 Cal.App.4th 368, as modified, review denied.
Mental Health  462

12.5. Disability

Engaging in sexually violent criminal behavior was not "major life activity," and thus individual being detained
in county jail pending completion of civil commitment proceedings under California's Sexually Violent
Predators Act (SVPA) did not have disability, for purposes of Title II of the ADA. Johnson v. Santa Clara
County, N.D.Cal.2003, 2003 WL 22114269, Unreported. Civil Rights  1019(2); Civil Rights  1019(3)

13. Non-violent repeat felony child molester

Under amendment to Sexually Violent Predators Act, a defendant who commits two or more specified sex
crimes against children under 14 years old with substantial sexual conduct may be adjudicated a sexually
violent predator and committed to secure mental health facility following completion of his prison sentence,
even if his crimes were not committed with force, violence, menace or fear. People v. Superior Court
(Johannes) (App. 2 Dist. 1999) 82 Cal.Rptr.2d 852, 70 Cal.App.4th 558, as modified, review denied, dismissal
of habeas corpus affirmed 71 Fed.Appx. 704, 2003 WL 21774042. Mental Health  454

14. Court-martial conviction

Court-martial conviction in another country could not qualify as a sexually violent offense for purposes of
commitment under Sexually Violent Predators Act because it was not a "conviction in another state" within the
plain meaning of the Act. People v. Hunt (App. 3 Dist. 1999) 88 Cal.Rptr.2d 524, 74 Cal.App.4th 939,
rehearing denied. Mental Health  454

15. Prior or qualifying convictions

The Sexually Violent Predators Act (SVPA) provides sufficient safeguards to ensure that a defendant's
conviction from a nolo contendere plea is reliable as evidence of the defendant's current mental disorder and
future violent sexual behavior. People v. Yartz (2005) 36 Cal.Rptr.3d 328, 37 Cal.4th 529, 123 P.3d 604.
Mental Health  460(1)

A Sexually Violent Predators Act (SVPA) civil commitment proceeding is a special proceeding of a civil
nature, and not a "civil suit" under statute providing that a defendant's nolo contendere plea may not be used
against him as an admission in any civil suit based upon or growing out of the act upon which the criminal
prosecution is based, and thus defendant's conviction for child molestation on a nolo contendere plea may be
used as a predicate prior conviction to support his SVPA civil commitment; disapproving Leake v Superior
Court, 87 Cal.App.4th 675, 104 Cal.Rptr.2d 767. People v. Yartz (2005) 36 Cal.Rptr.3d 328, 37 Cal.4th 529,
123 P.3d 604. Evidence  207(4); Mental Health  454

The Sexually Violent Predator Act (SVPA) requires the trier of fact to find that a sexually violent predator
(SVP) is dangerous at the time of commitment; while past qualifying sex crimes are used as evidence in
determining whether person is SVP, person cannot be so adjudged unless he currently suffers from diagnosed
mental disorder which prevents him from controlling sexually violent behavior, and which makes him
dangerous and likely to reoffend. Bourquez v. Superior Court (App. 3 Dist. 2007) 68 Cal.Rptr.3d 142, 156
Cal.App.4th 1275, review denied. Mental Health  454

Blakely v. Washington rule that facts other than prior offenses that increase punishment beyond statutory
maximum must be found by jury does not apply to proceedings under Sexually Violent Predators Act (SVPA),
since SVPA proceedings are civil in nature and are designed to provide treatment. People v. Carlin (App. 6
Dist. 2007) 58 Cal.Rptr.3d 495, 150 Cal.App.4th 322. Jury  34(7)

In a sexually violent predator (SVP) recommitment proceeding, the trial court erred in allowing evidence
concerning and argument about defendant's two prior SVP commitments; the manner in which the prosecutor



questioned witnesses, the evidence the trial court admitted, and the manner in which the prosecutor argued the
case erroneously suggested that the issue was whether anything had changed since defendant's prior SVP
commitment, and it was reasonably probable that but for these errors, a finding more favorable to defendant
might have been returned. People v. Salomon Munoz (App. 4 Dist. 2005) 28 Cal.Rptr.3d 295, 129 Cal.App.4th
421, rehearing denied. Mental Health  466

Evidence that victim of lewd and lascivious conduct with child under age of 14 reported that offender had
touched her in "crotch" on outside of her clothing while she was sitting on his lap, together with offender's
admission that his touching was intentional and his asking child to keep incident a secret, supported finding that
offense involved "substantial sexual conduct" within meaning of Sexually Violent Predators Act (SVPA), and
thus qualified as prior "sexually violent offense." People v. Whitlock (App. 4 Dist. 2003) 6 Cal.Rptr.3d 389,
113 Cal.App.4th 456, review denied. Mental Health  454

For purpose of Sexually Violent Predators Act (SVPA), which designates masturbation of victim or offender as
"substantial sexual conduct" required to qualify prior offense as "sexually violent offense" where victim is
under age of 14, "masturbation" is defined as any touching or contact, however slight, of the genitals of either
the victim or the offender, with the requisite intent. People v. Whitlock (App. 4 Dist. 2003) 6 Cal.Rptr.3d 389,
113 Cal.App.4th 456, review denied. Mental Health  454

Committee's prior conviction of lewd and lascivious conduct with child under 14 qualified as prior "sexually
violent offense," involving "substantial sexual conduct" under Sexually Violent Predators Act (SVPA), despite
lack of skin-to-skin contact, as committee touched victim's genital region over her clothing. People v. Whitlock
(App. 4 Dist. 2003) 6 Cal.Rptr.3d 389, 113 Cal.App.4th 456, review denied. Mental Health  454

Under the Sexually Violent Predators Act (SVPA), when the victim of a potential committee's prior offense is
under 14 years old, in order for the offense to qualify as a "sexually violent offense," it either has to involve the
use of force, violence, duress, menace, or fear of immediate and unlawful bodily injury, or it has to involve
substantial sexual conduct. People v. Whitlock (App. 4 Dist. 2003) 6 Cal.Rptr.3d 389, 113 Cal.App.4th 456,
review denied. Mental Health  454

Prior crimes play a limited role in the sexually violent predator (SVP) determination. People v. Otto (2001) 109
Cal.Rptr.2d 327, 26 Cal.4th 200, 26 P.3d 1061, rehearing denied. Mental Health  460(1)

Under the Sexually Violent Predator Act (SVPA), prior sexually violent offenses are used solely for evidentiary
purposes, to help establish the main prerequisites upon which civil commitment is based — current mental
disorder and the likelihood of future violent sex crimes. People v. Vasquez (2001) 108 Cal.Rptr.2d 610, 25
Cal.4th 1225, 25 P.3d 1090. Mental Health  454

Under the Sexually Violent Predators Act (SVPA), the trier of fact at the trial is not required to find that a
defendant's prior convictions involved "predatory" acts as defined in the SVPA. People v. Torres (2001) 106
Cal.Rptr.2d 824, 25 Cal.4th 680, 22 P.3d 871, rehearing denied. Mental Health  454

Conviction for attempted lewd act upon a child under age 14, resulting in a finding that defendant was a
mentally disordered sex offender (MDSO), was a qualifying prior conviction under Sexually Violent Predators
(SVP) Act. Garcetti v. Superior Court (App. 2 Dist. 2000) 102 Cal.Rptr.2d 703, 85 Cal.App.4th 1113, rehearing
denied, review denied. Mental Health  454

Any conviction resulting in a finding that a defendant is a mentally disordered sex offender (MDSO) finding
qualifies as a prior conviction for purposes of the Sexually Violent Predators (SVP) Act. Garcetti v. Superior
Court (App. 2 Dist. 2000) 102 Cal.Rptr.2d 703, 85 Cal.App.4th 1113, rehearing denied, review denied. Mental
Health  454

Convicted sex offender's prior conviction, which was under indeterminate sentencing, was properly considered
in determining whether he qualified as a "sexually violent predator" under Sexually Violent Predators Act's
(SVPA) definition of term. People v. Leonard (App. 3 Dist. 2000) 93 Cal.Rptr.2d 180, 78 Cal.App.4th 776,



review denied. Mental Health  460(1)

16. Precommitment custody credits

Sexually Violent Predator (SVP) Act did not provide for precommitment custody credits, even prior to
enactment of provision that expressly disclaimed any reduction of term of commitment based on
precommitment custody. People v. Poe (App. 1 Dist. 1999) 88 Cal.Rptr.2d 437, 74 Cal.App.4th 826. Mental
Health  465(2)

Unavailability of precommitment custody credits for persons involuntarily committed as sexually violent
predators (SVPs) does not violate equal protection when viewed alongside presentence custody credits for
persons found not guilty by reason of insanity and persons committed under former scheme for mentally
disordered sex offenders; commitments of those latter groups are wholly or partly in lieu of a prison sentence,
whereas SVP Act provides for civil commitment after prison sentence terminates or inmate is scheduled for
release, and therefore persons committed as SVPs are not similarly situated. People v. Poe (App. 1 Dist. 1999)
88 Cal.Rptr.2d 437, 74 Cal.App.4th 826. Constitutional Law  3174; Mental Health  433(2)

16.5. Scope of discovery

The scope of discovery in Sexually Violent Predators Act (SVPA) proceedings is circumscribed by the two
narrow issues presented at trial which are whether the person sought to be committed (1) has been convicted of
a sexually violent offense against two or more victims, and (2) whether the person has a diagnosed mental
disorder that makes the person a danger to the health and safety of others in that it is likely that he or she will
engage in sexually violent criminal behavior if he or she is released. People v. Superior Court (Cheek) (App. 6
Dist. 2001) 114 Cal.Rptr.2d 760, 94 Cal.App.4th 980. Mental Health  455

17. Evaluations

Inmate's failure, at hearing on probable cause to hold him for trial as sexually violent predator (SVP), to call as
witnesses the psychological evaluators whose reports the trial court considered as evidence of the requisite
mental disorder, did not relieve the People of obligation to certify those written evaluations. In re Kirk (App. 1
Dist. 1999) 88 Cal.Rptr.2d 648, 74 Cal.App.4th 1066, rehearing denied, review denied. Mental Health 
460(2)

17.2. Expert testimony

Evidence regarding other Sexually Violent Predator Act (SVPA) cases in which defense expert opined that the
defendant did not qualify as sexually violent predator (SVP) was inadmissible in current SVPA proceeding in
which expert again opined that defendant was not SVP, as it was not relevant to show expert's bias or prejudice;
although evidence of large number of cases in which expert testified for defense would be relevant as to bias,
eliciting expert's opinion about three specific cases alone did not have tendency to suggest bias. People v.
Buffington (App. 3 Dist. 2007) 62 Cal.Rptr.3d 223, 152 Cal.App.4th 446, as modified, rehearing denied, review
denied. Mental Health  460(2)

Kelly hearing on admissibility of expert testimony was not required for testimony of People's experts that
defendant was likely to reoffend as a sexually violent predator under the Sexually Violent Predator Act,
inasmuch as testimony was not based solely upon results of a Static-99 psychological test; jury was not led to
believe that test procedures were objective and infallible, for although psychiatrist and psychologist used
Static-99 test during their evaluation, both experts testified that test was not definitive, that other factors were
considered in reaching an opinion, and that test was still being revised and had not yet been found to be
accurate. People v. Therrian (App. 3 Dist. 2003) 6 Cal.Rptr.3d 415, 113 Cal.App.4th 609, review denied.
Mental Health  460(2)

17.4. Perjury

The possibility that a defendant in a Sexually Violent Predator Act (SVPA) proceeding may testify untruthfully



does not justify conferring upon defendant's counsel the authority, solely for strategic reasons, to preclude his or
her client from exercising his due process right to testify. People v. Allen (2008) 80 Cal.Rptr.3d 183, 44 Cal.4th
843, 187 P.3d 1018. Attorney And Client  92

In sexually violent predator (SVP) recommitment proceeding, offender's proffered testimony that the victims of
predicate rapes and other uncharged conduct actually consented, and that his inappropriate behavior during
imprisonment and commitment was the result of flirting by prison and hospital staff, did not establish that
offender's testimony would be perjury, as would support counsel's refusal to present the testimony; offender's
perception that numerous women flirted with him, at variance with the perception of his victims, could have
been bona fide evidence of erotomania. People v. Allen (2008) 80 Cal.Rptr.3d 183, 44 Cal.4th 843, 187 P.3d
1018. Mental Health  463

An offender's right to testify over the objection of counsel in a sexually violent predator (SVP) commitment
proceeding does not authorize the offender to commit perjury, and counsel must not cooperate in the client's
perjury. People v. Allen (2008) 80 Cal.Rptr.3d 183, 44 Cal.4th 843, 187 P.3d 1018. Mental Health  463

17.5. Presentence report

A prerequisite to considering the presentence report in a sexually violent predator (SVP) commitment
proceeding is a conviction for the crime to which the hearsay statements in the report relate; as a result of such a
conviction, some portion, if not all, of the alleged conduct will have been already either admitted in a plea or
found true by a trier of fact after trial. People v. Otto (2001) 109 Cal.Rptr.2d 327, 26 Cal.4th 200, 26 P.3d 1061,
rehearing denied. Mental Health  460(1)

18. Mandamus

Writ relief was appropriate for superior court's order dismissing sexually violent predator (SVP) petition against
offender approved for conditional release, even though order was appealable, since awaiting resolution through
appeal process would not provide an adequate remedy; offender either would be unconditionally released or his
eventual transfer to a conditional release program, already long overdue, would be further delayed. People v.
Superior Court (George) (App. 1 Dist. 2008) 78 Cal.Rptr.3d 711, 164 Cal.App.4th 183. Courts  207.1

Under Sexually Violent Predators Act (SVPA), the jury at offender's commitment trial was required to find
beyond a reasonable doubt that offender was likely to commit sexually violent predatory acts. People v.
Hurtado (2002) 124 Cal.Rptr.2d 186, 28 Cal.4th 1179, 52 P.3d 116, rehearing denied, as modified, certiorari
denied 123 S.Ct. 1753, 538 U.S. 963, 155 L.Ed.2d 516. Mental Health  466

Court of Appeals would use extraordinary writ to review convicted sex offender's challenge to trial court's
determination that Sexually Violent Predators Act (SVPA) impliedly allows for additional mental examinations
of sex offenders to make them current, and entry of order directing offender to submit to psychiatric interview
in connection with petition under SVPA; petitioner lacked an adequate remedy at law, and discovery dispute
presented first impression issues of state-wide interest. Sporich v. Superior Court (App. 2 Dist. 2000) 91
Cal.Rptr.2d 752, 77 Cal.App.4th 422, review denied. Mandamus  61

19. Burden of proof

California statute defining sexually violent predators does not require prosecution to prove that petitioner
committed recent overt act in order to establish that he was dangerous. Black v. Voss, C.D.Cal.2008, 557
F.Supp.2d 1100. Mental Health  454

Finding that petitioner is "sexually violent predator" under California law requires prosecution to prove that
petitioner: (1) had been convicted of two separate sexually violent offenses; (2) had diagnosable mental
disorder which made him danger to health or safety of others; (3) his disorder made it likely that he will engage
in sexually violent criminal conduct if released; and (4) his sexually violent criminal conduct will be predatory
in nature. Black v. Voss, C.D.Cal.2008, 557 F.Supp.2d 1100. Mental Health  454



To find that Sexually Violent Predators Act (SVPA) defendant's underlying conviction for lewd act on child
involved "substantial sexual conduct" did not require finding that requisite substantial sexual conduct was part
of discrete touching resulting in conviction. People v. Carlin (App. 6 Dist. 2007) 58 Cal.Rptr.3d 495, 150
Cal.App.4th 322. Mental Health  454

The standard for finding a person alleged to be a sexually violent predator (SVP) is likely to reoffend requires
much more than the mere possibility that the person will reoffend, but it does not call for a precise
determination that the chance of reoffense is better than even. People v. Flores (App. 5 Dist. 2006) 50
Cal.Rptr.3d 567, 144 Cal.App.4th 625, review denied. Mental Health  454

To commit a person under the Sexually Violent Predator Act, the state must prove (1) that the person has been
convicted of a sexually violent offense against two or more victims, and (2) that the person has a diagnosed
mental disorder that makes the person a danger to the health and safety of others in that it is likely that he or she
will engage in sexually violent criminal behavior. Murillo v. Superior Court (App. 4 Dist. 2006) 49 Cal.Rptr.3d
511, 143 Cal.App.4th 730. Mental Health  454

At trial stage of proceeding for involuntary civil commitment of sex offender as sexually violent predator
(SVP), judge or jury must find, beyond a reasonable doubt, that: (1) offender has been convicted of qualifying
sexually violent offenses against at least two victims; (2) offender has diagnosed mental disorder; (3) the
disorder makes it likely the offender will engage in sexually violent conduct if released; and (4) this sexually
violent conduct will be predatory in nature. Cooley v. Superior Court (2002) 127 Cal.Rptr.2d 177, 29 Cal.4th
228, 57 P.3d 654, rehearing denied, as modified. Mental Health  454; Mental Health  460(1)

At probable cause hearing to determine whether sex offender must proceed to trial in which he or she might be
involuntarily civilly committed as sexually violent predator (SVP), the superior court must determine whether a
reasonable person could entertain a strong suspicion that petitioner has satisfied all elements required for civil
commitment as SVP, specifically: (1) offender has been convicted of qualifying sexually violent offenses
against at least two victims; (2) offender has diagnosed mental disorder; (3) the disorder makes it likely the
offender will engage in sexually violent conduct if released; and (4) this sexually violent conduct will be
predatory in nature. Cooley v. Superior Court (2002) 127 Cal.Rptr.2d 177, 29 Cal.4th 228, 57 P.3d 654,
rehearing denied, as modified. Mental Health  462

It is the People, and not the potential sexually violent predator, who bear the burden of proof at a probable
cause hearing. In re Kirk (App. 1 Dist. 1999) 88 Cal.Rptr.2d 648, 74 Cal.App.4th 1066, rehearing denied,
review denied. Mental Health  460(1)

19.5. Offer of proof

Defendant in Sexually Violent Predators Act (SVPA) proceeding did not make sufficient offer of proof to allow
him to call victim of lewd act committed when victim was 12 to testify as to nature of defendant's acts;
defendant stated that victim's testimony would be same as his statements referenced in police and probation
reports, and defendant conceded that he was unaware of any other statements victim made. People v. Carlin
(App. 6 Dist. 2007) 58 Cal.Rptr.3d 495, 150 Cal.App.4th 322. Trial  45(3)

20. Disqualification of judges

People's motion to disqualify judge from proceeding to commit inmate as a sexually violent predator was
untimely, where People filed affidavit of prejudice after judge conducted hearings on inmate's motion to
exclude evidence from probable cause hearing. Briggs v. Superior Court (App. 2 Dist. 2001) 104 Cal.Rptr.2d
445, 87 Cal.App.4th 312. Judges  51(2)

Rumors that district attorney's office believed judge was prejudiced against People's interests in his
interpretations of law, an accusation that judge believed to be untrue, did not require disqualification of judge,
on basis of interests of justice or on basis that a member of public might reasonably entertain a doubt that judge
would be impartial, in proceeding to commit inmate as a sexually violent predator. Briggs v. Superior Court



(App. 2 Dist. 2001) 104 Cal.Rptr.2d 445, 87 Cal.App.4th 312. Judges  49(1)

20.5. Peremptory challenges

Neither state nor federal due process principles required that defendant in a civil Sexually Violent Predator Act
(SVPA) commitment proceeding be granted any specific number of peremptory challenges. People v. Calhoun
(App. 1 Dist. 2004) 13 Cal.Rptr.3d 166, 118 Cal.App.4th 519, review denied. Constitutional Law  4344;
Jury  136(2)

21. Instructions

Supplemental instruction given in recommitment proceeding under the Sexually Violent Predators Act (SVPA),
which suggested that the jurors utilize "reverse role playing" as a method of deliberation, did not violate the
Gainer rule that minority jurors cannot be instructed to rethink their position in light of the majority's views;
trial court's suggestion that jurors consider a role playing method of deliberation applied to both the minority
and majority jurors, trial court emphasized jurors' duty to use their independent judgment, court did not order
jurors to utilize role playing as a method of deliberation, and defense counsel did not object to supplemental
instruction. People v. Whaley (App. 6 Dist. 2007) 62 Cal.Rptr.3d 11, 152 Cal.App.4th 968, review denied.
Mental Health  462

Because the burden of proof and the requirement of juror unanimity are the same in a criminal trial and a trial
under the Sexually Violent Predators Act (SVPA), the Gainer rule pertaining to the supplemental jury
instruction of a deadlocked jury in a criminal case should also govern the supplemental instructions that may be
given to a deadlocked jury in an SVPA trial. People v. Whaley (App. 6 Dist. 2007) 62 Cal.Rptr.3d 11, 152
Cal.App.4th 968, review denied. Mental Health  462

Jury instruction in recommitment under Sexually Violent Predators Act (SVPA), advising jury that court had
determined that defendant had committed requisite violent offenses, as found in original commitment
proceeding, was not tantamount to improper directed verdict, since other elements under SVPA were not
removed from jury's consideration. People v. Lopez (App. 6 Dist. 2006) 53 Cal.Rptr.3d 549, 146 Cal.App.4th
1263, review denied. Mental Health  462

Where the trial court fails to give a necessary jury instruction in an Sexually Violent Predators Act (SVPA)
trial, the error is reversible unless it is shown to be harmless beyond a reasonable doubt under the standard
established inChapman v. California. People v. Fraser (App. 6 Dist. 2006) 42 Cal.Rptr.3d 424, 138 Cal.App.4th
1430, as modified, review denied. Mental Health  467

In commitment proceeding under Sexually Violent Predators Act (SVPA), in which victims' hearsay statements
contained in police reports were admitted into evidence, any error was harmless in trial court's failure to
specifically instruct the jury to assess reliability of hearsay victim statements in light of the ample evidence,
including defendant's own testimony, demonstrating reliability of hearsay statements. People v. Fraser (App. 6
Dist. 2006) 42 Cal.Rptr.3d 424, 138 Cal.App.4th 1430, as modified, review denied. Mental Health  467

In commitment proceeding under Sexually Violent Predators Act (SVPA), in which victims' hearsay statements
contained in police reports were admitted into evidence, trial court had no sua sponte duty to specifically
instruct the jury to assess reliability of hearsay victim statements; reliability of statements was tested at trial
rendering such instruction unnecessary. People v. Fraser (App. 6 Dist. 2006) 42 Cal.Rptr.3d 424, 138
Cal.App.4th 1430, as modified, review denied. Trial  206; Trial  255(3)

In sexually violent predator (SVP) proceeding, trial court's error in failing to instruct jury on the necessity of
custodial treatment was not reversible; evidence presented and prosecutor's argument that defendant was not
rehabilitated, together with defense argument that defendant had agreed to voluntary treatment in nonsecure
setting, placed squarely before jury the issue of whether defendant required custody in a secure facility to avoid
reoffending. People v. Grassini (App. 2 Dist. 2003) 6 Cal.Rptr.3d 662, 113 Cal.App.4th 765, as modified,
review denied. Mental Health  467



In sexually violent predator (SVP) proceeding, evidence of defendant's amenability to voluntary treatment
warranted sua sponte instruction requiring jury to determine whether custody in a secure facility was necessary
to ensure that defendant was not danger to others; issue of custodial treatment was not defense theory, but rather
was relevant to ultimate determination whether defendant was likely to engage in sexually violent predatory
crimes if released, and thus it constituted general principle of law necessary to jury's understanding of case.
People v. Grassini (App. 2 Dist. 2003) 6 Cal.Rptr.3d 662, 113 Cal.App.4th 765, as modified, review denied.
Mental Health  462

A commitment rendered under the plain language of the Sexually Violent Predator Act (SVPA) necessarily
encompasses a determination of serious difficulty in controlling one's criminal sexual violence, and thus
separate instructions or findings on that issue are not constitutionally required. People v. Williams (2003) 3
Cal.Rptr.3d 684, 31 Cal.4th 757, 74 P.3d 779, certiorari denied 124 S.Ct. 1431, 540 U.S. 1189, 158 L.Ed.2d 98.
Mental Health  462

Trial court's failure to instruct jury in proceeding for commitment under Sexually Violent Predators Act
(SVPA) that it needed to find a likelihood of future predatory acts was harmless error, where defendant had
been convicted for numerous sexual offenses involving children. People v. Hurtado (2002) 124 Cal.Rptr.2d 186,
28 Cal.4th 1179, 52 P.3d 116, rehearing denied, as modified, certiorari denied 123 S.Ct. 1753, 538 U.S. 963,
155 L.Ed.2d 516. Mental Health  467

In proceedings under the Sexually Violent Predators Act (SVPA), instruction defining "sexually violent
predator" as one "likely" to engage in sexually violent criminal behavior did not imply that the reasonable doubt
standard was not to be used in regard to state's burden of proof on ultimate sexual violent predator
determination. People v. Hubbart (App. 6 Dist. 2001) 106 Cal.Rptr.2d 490, 88 Cal.App.4th 1202, rehearing
denied, review denied, certiorari denied 122 S.Ct. 1097, 534 U.S. 1143, 151 L.Ed.2d 994. Mental Health 
462

24. Initial determination procedures

Probable cause hearing must be held in connection with a petition for a defendant's commitment under the
Sexually Violent Predator Act; this is a full adversarial evidentiary hearing, and the end of which the trial court
is required to determine, as a factual matter, whether there is probable cause to believe that the defendant is
likely to engage in sexually violent predatory criminal behavior upon release. People v. Badura (App. 4 Dist.
2002) 116 Cal.Rptr.2d 336, 95 Cal.App.4th 1218, review denied. Mental Health  462

25. Unlawful custody

When 45-day time period after sex offender's scheduled release date, and additional two-day period allowed
when scheduled release date fell on day before weekend, expired, without Department of Mental Health having
filed petition to commit him as sexually violent predator (SVP), offender was in "unlawful custody," and since
that custody was result of delay on part of Mental Health, rather than good faith mistake of fact or law, petition
was subject to dismissal. People v. Superior Court (App. 4 Dist. 2008) 71 Cal.Rptr.3d 462, 159 Cal.App.4th
301. Mental Health  455

An offender who has not been civilly committed, and is held after scheduled parole date for longer than hold
period to complete sexually violent predator (SVP) evaluation, is in "unlawful custody," requiring petition for
commitment as SVP to be dismissed unless unlawful custody resulted from good faith mistake of fact or law.
People v. Superior Court (App. 4 Dist. 2008) 71 Cal.Rptr.3d 462, 159 Cal.App.4th 301. Mental Health  455

A petition for commitment or recommitment as sexually violent predator (SVP) should be dismissed if filed
against an offender who is in unlawful custody that is not the result of a good faith mistake of fact or law.
People v. Superior Court (App. 4 Dist. 2008) 71 Cal.Rptr.3d 462, 159 Cal.App.4th 301. Mental Health  455

Sexually Violent Predator Act provides that a defendant must be in custody when the initial petition for his or
her commitment is filed; however, it also provides that a petition shall not be dismissed on the basis of a later
judicial or administrative determination that the defendant's custody was unlawful, if the unlawful custody was



the result of a good faith mistake of fact or law. People v. Badura (App. 4 Dist. 2002) 116 Cal.Rptr.2d 336, 95
Cal.App.4th 1218, review denied. Mental Health  459

Sexually Violent Predator Act did not explicitly require that defendant with respect to whom state sought
extended commitment be in lawful custody, or unlawful custody as result of good-faith mistake, on date his
probable cause hearing began. People v. Badura (App. 4 Dist. 2002) 116 Cal.Rptr.2d 336, 95 Cal.App.4th 1218,
review denied. Mental Health  459

25.5. Qualified immunity

State hospital officials were not entitled to qualified immunity under §§ 1983 with respect to substantive due
process claims brought by sexual offenders who were civilly confined in state psychiatric hospital under
California"s Sexually Violent Predators Act (SVP); detainees, who alleged that they were intentionally targeted
by the other detainees at the hospital, that they were intentionally exposed to feces, urine, vomit, spit, and blood
in the hospital courtyards, bathrooms, hallways, dining rooms, and gymnasium, and that they were subjected to
verbal harassment, physical abuse, and sexual assaults by other detainees, could be able to state a "clearly
established" substantive due process violations. Hydrick v. Hunter, C.A.9 (Cal.)2007, 500 F.3d 978, petition for
certiorari filed 2008 WL 194356. Civil Rights  1376(3)

State hospital officials were entitled to qualified immunity under §§ 1983 in regards to procedural due process
claims brought by sexual offenders civilly confined in state psychiatric hospital under California's Sexually
Violent Predators Act (SVP) since detainees had not adequately pled the loss of clearly established due process
rights; detainees did not have an expectation to be free of treatment program under state SVP law, and the
complained-of actions were, at least facially, part of the treatment plan hospital was legally required to provide
to persons that the state had deemed mentally ill. Hydrick v. Hunter, C.A.9 (Cal.)2007, 500 F.3d 978, petition
for certiorari filed 2008 WL 194356. Civil Rights  1376(3)

Allegations by sexual offenders civilly confined in state psychiatric hospital under California"s Sexually
Violent Predators Act (SVP), that they were subjected to public strip searches, to retaliatory searches of their
possessions, and to arbitrary seizure of their personal belongings, that they were placed in shackles during
transport to the hospital and during visits from family and friends, that they were subjected to restraint even if
they did not pose any physical risk, and that they were force-medicated, stated a §§ 1983 claim for violations of
offenders' Fourth Amendment rights to be free from unreasonable searches and seizures; state hospital officials
were not entitled to qualified immunity since it was impossible at pretrial stage to make a fact-specific
determination of the precise circumstances of the searches or seizures. Hydrick v. Hunter, C.A.9 (Cal.)2007,
500 F.3d 978, petition for certiorari filed 2008 WL 194356. Civil Rights  1398

First Amendment claims brought against state hospital officials under §§ 1983 by sexual offenders civilly
confined in state psychiatric hospital under California"s Sexually Violent Predators Act (SVP) were based on
clearly established law for qualified immunity purposes insofar as they challenged retaliation for filing lawsuits
challenging the conditions of their confinement; however, to the extent that their claim relied on a First
Amendment right not to participate in treatment sessions, the officials had qualified immunity because the law
on that point was not clearly established. Hydrick v. Hunter, C.A.9 (Cal.)2007, 500 F.3d 978, petition for
certiorari filed 2008 WL 194356. Civil Rights  1376(3)

For qualified immunity purposes under §§ 1983, where there is clearly established body of law that applies to
all civilly committed persons, the law applies to sexual offenders civilly confined under California's Sexually
Violent Predators Act (SVP) as well. Hydrick v. Hunter, C.A.9 (Cal.)2007, 500 F.3d 978, petition for certiorari
filed 2008 WL 194356. Civil Rights  1376(3)

For qualified immunity purposes under §§ 1983, rights afforded prisoners set a floor for those that must be
afforded sexual offenders civilly confined under California's Sexually Violent Predators Act (SVP), and where
state defendants violate a standard that is clearly established in the prison context, the violation is clearly
established under the SVP scheme, except where the California SVP statutory scheme would give a reasonable
official reason to believe that the body of law applicable to prisoners would not apply. Hydrick v. Hunter, C.A.9



(Cal.)2007, 500 F.3d 978, petition for certiorari filed 2008 WL 194356. Civil Rights  1376(3)

26. Estoppel

Civil nature of California's Sexually Violent Predators Act (SVP) foreclosed challenges to the Act by civilly
confined sexual offenders under Double Jeopardy and Ex Post Facto clauses. Hydrick v. Hunter, C.A.9
(Cal.)2007, 500 F.3d 978, petition for certiorari filed 2008 WL 194356. Constitutional Law  2822; Double
Jeopardy  22; Mental Health  433(2)

State officials' second motion to dismiss §§ 1983 action brought by sexual offenders civilly confined under
California's Sexually Violent Predators Act (SVP) was not barred, under the law of the case doctrine by the
district court's denial of officials' first motion to dismiss; the district court denied both motions in one-line
orders, and thus court could have denied either motion for any number of procedural or technical reasons
unrelated to the substance of the motions. Hydrick v. Hunter, C.A.9 (Cal.)2007, 500 F.3d 978, petition for
certiorari filed 2008 WL 194356. Courts  99(3)

Applying collateral estoppel in recommitment proceeding under Sexually Violent Predators Act (SVPA), to bar
relitigation whether defendant had been convicted of requisite sexually violent offenses as found in first
proceeding, did not violate due process; although defendant had significant liberty interest at stake, there was
no significant risk of erroneous deprivation of liberty in light of additional elements the People had to show,
government had interest in avoiding repetitive litigation, and application of collateral estoppel did not affect
defendant's dignitary interest. People v. Lopez (App. 6 Dist. 2006) 53 Cal.Rptr.3d 549, 146 Cal.App.4th 1263,
review denied. Constitutional Law  4012; Judgment  644

In proceeding to recommit defendant under Sexually Violent Predators Act (SVPA), collateral estoppel applied
to bar relitigation of whether defendant had been convicted of requisite sexually violent offenses against two or
more victims; same convictions for lewd and lascivious act on child involving two victims were alleged in
original commitment petition and recommitment petition, issue was fully litigated in first proceeding, issue was
necessarily decided in first proceeding, decision in first proceeding was final on merits, and parties were same
in both proceedings. People v. Lopez (App. 6 Dist. 2006) 53 Cal.Rptr.3d 549, 146 Cal.App.4th 1263, review
denied. Judgment  644; Judgment  713(1)

Under collateral estoppel principles, prior jury finding that convicted sex offender was not "sexually violent
predator" did not absolutely bar another petition seeking his involuntary commitment under the Sexually
Violent Predator Act (SVPA), given that his mental state could have changed, but neither was that finding
without significance in subsequent commitment proceedings, given the importance of knowing that the offender
had been recently found unlikely to commit violent predatory acts upon his release from incarceration. Turner
v. Superior Court (App. 4 Dist. 2003) 130 Cal.Rptr.2d 300, 105 Cal.App.4th 1046, review denied. Judgment

 644; Judgment  713(1); Judgment  715(3)

The People were precluded under the collateral estoppel doctrine from relitigating, during involuntary
commitment proceedings under the Sexually Violent Predator Act (SVPA), whether convicted sex offender was
likely to reoffend upon his release from incarceration, i.e., the precise issue decided in earlier commitment
proceedings under the Act; the jury had found in those earlier proceedings that the individual was unlikely to
reoffend at that time, and this finding had become the final determination of the trial court. Turner v. Superior
Court (App. 4 Dist. 2003) 130 Cal.Rptr.2d 300, 105 Cal.App.4th 1046, review denied. Judgment  644;
Judgment  715(2)

Determination under the Mentally Disordered Sex Offenders Act (MDSOA) more than 20 years earlier that
defendant was not a mentally disordered sex offender did not collaterally estop the court from litigating the
issue of defendant's mental health, in proceeding to commit defendant under the Sexually Violent Predators Act
(SVPA); the mental health of an individual changed over time and required reevaluation, the SVPA emphasized
a defendant's current threat to society and evaluated a defendant immediately prior to his release from
incarceration, while the MDSOA evaluated a defendant after conviction and before imposition of sentence to
determine whether a defendant should be imprisoned or confined to a mental health facility. People v. Carmony



(App. 3 Dist. 2002) 120 Cal.Rptr.2d 896, 99 Cal.App.4th 317, review denied, habeas corpus denied 2007 WL
2904090, certificate of appealability denied 2008 WL 744234. Judgment  648

27. Limitations of actions

California's equitable tolling doctrine, which operated to toll statute of limitations for claim asserted by
continuously confined civil detainee who pursued his claim in good faith, applied to toll limitations period for
detainee's §§ 1983 claims alleging that county officials violated his substantive due process rights by
interrupting his treatment regimen when they housed him among general criminal inmate population at county
jail while he was undergoing civil commitment proceedings pursuant to California's Sexually Violent Predator
Act (SVPA). Pedersen v. Plummer, C.A.9 (Cal.)2004, 120 Fed.Appx. 665, 2004 WL 2984360, Unreported.
Limitation Of Actions  70(1)

28. Habeas corpus

Expiration of initial commitment as sexually violent predator (SVP) and recommitment to second term did not
prevent grant of meaningful habeas relief, so as to render moot petition attacking only initial commitment,
where petitioner's due process attack on state court's finding of "substantial sexual conduct" at initial
commitment applied equally to second commitment hearing, which adopted finding, such that court could strike
both commitments if it found argument persuasive, and thus relieve petitioner of continuing collateral
consequences of both commitments. Carty v. Nelson, C.A.9 (Cal.)2005, 426 F.3d 1064, opinion amended on
denial of rehearing 431 F.3d 1185, certiorari denied 126 S.Ct. 2037, 547 U.S. 1130, 164 L.Ed.2d 783. Habeas
Corpus  233

Petition for habeas relief from initial commitment as sexually violent predator (SVP) was not subject to review
under capable of repetition yet evading review exception to mootness doctrine following petitioner's release
from commitment, where release was result of jury determination that he was no longer an SVP and should not
be re-committed for third term. Carty v. Nelson, C.A.9 (Cal.)2005, 426 F.3d 1064, opinion amended on denial
of rehearing 431 F.3d 1185, certiorari denied 126 S.Ct. 2037, 547 U.S. 1130, 164 L.Ed.2d 783. Habeas Corpus

 233

Release of habeas petitioner from state civil commitment upon determination that he no longer qualified as
sexually violent predator (SVP) and should not be civilly re-committed for third term did not moot petition
challenging initial commitment, as petitioner suffered continuing and concrete injury due to collateral risk of
incarceration if he failed to comply with SVP reporting requirements and meaningful relief was available from
consequences of both of his commitments. Carty v. Nelson, C.A.9 (Cal.)2005, 426 F.3d 1064, opinion amended
on denial of rehearing 431 F.3d 1185, certiorari denied 126 S.Ct. 2037, 547 U.S. 1130, 164 L.Ed.2d 783.
Habeas Corpus  233

State appellate court's determination that petitioner committed as sexually violent predator did not experience
ineffective assistance due to counsel's purported failure to object during prosecutor's cross-examination of
expert defense witness was neither contrary to nor involved unreasonable application of clearly established
federal law; witness's credibility had been impeached via his removal from Sexually Violent Predator Act
(SVPA) panel and his rejection of pedophilia diagnosis. Black v. Voss, C.D.Cal.2008, 557 F.Supp.2d 1100.
Habeas Corpus  486(4)

State appellate court's determination that evidence was sufficient to support jury's finding that petitioner was
"sexually violent predator" warranting commitment under California law was neither contrary to nor involved
unreasonable application of clearly established federal law; expert psychological opinions supported conclusion
that petitioner was likely to commit sexually violent offense if released, and fact that predictions of human
behavior were generally difficult to make did not mean that jury could not have found opinions persuasive and
credible. Black v. Voss, C.D.Cal.2008, 557 F.Supp.2d 1100. Habeas Corpus  477

Revocation of petitioner's outpatient status subjected him to a concrete and continuing injury, and, thus, despite
his release, his habeas petition presented a live case or controversy and was not rendered moot, where



revocation could be used to place petitioner in a category of higher-risk former offenders to whom more
onerous community notification rules applied in certain states, burdening petitioner's right to travel. Cavins v.
Lockyer, C.A.9 (Cal.)2007, 232 Fed.Appx. 655, 2007 WL 1302242, Unreported. Habeas Corpus  233

Even assuming there was clearly established federal law providing constitutional right to res judicata or
collateral estoppel, refusal to bar habeas petitioner's civil commitment proceedings under California's Sexually
Violent Predator Act (SVPA) was not objectively unreasonable application of federal law, where in second
commitment proceeding, jury heard new evidence showing that petitioner (1) may have had contact with a
minor, (2) gave false information to his parole officer, and (3) failed to maintain a logbook, and doctors noted
the parole violations in their testimony. Rose v. Mayberg, C.A.9 (Cal.)2006, 189 Fed.Appx. 656, 2006 WL
2022393, Unreported, certiorari denied 127 S.Ct. 1271, 167 L.Ed.2d 94. Habeas Corpus  537.1

Decision of California Court of Appeal, rejecting petitioner's claim that he was denied procedural due process
because petition seeking to commit him under Sexually Violent Predators Act (SVPA) was filed after his
scheduled release date, was not contrary to, and did not involve an unreasonable application of, clearly
established Supreme Court precedent, and it did not involve unreasonable determination of facts, and, thus,
petitioner was not entitled to federal habeas relief. Pederson v. Hunter, N.D.Cal.2003, 2003 WL 21982789,
Unreported. Habeas Corpus  537.1

Determination by California Court of Appeal was reasonable, that term "likely" in Sexually Violent Predators
Act (SVPA) did not circumvent or dilute SVPA's overall requirement that dangerousness be proved "beyond a
reasonable doubt," and, consequently, citizen was not denied due process when jury found him to be sexually
violent predator, and, therefore, citizen was not entitled to federal habeas relief. Pederson v. Hunter,
N.D.Cal.2003, 2003 WL 21982789, Unreported. Habeas Corpus  537.1

California Court of Appeal's rejection of petitioner's claim, that Sexually Violent Predators Act (SVPA)
constituted cruel and unusual punishment because it provided for potential lifetime confinement of those who
might be unamenable to treatment and for whom treatment need not be even potentially successful, was not
contrary to, and did not involve unreasonable application of, clearly established Supreme Court precedent, and,
thus, petitioner was not entitled to federal habeas relief. Pederson v. Hunter, N.D.Cal.2003, 2003 WL
21982789, Unreported. Habeas Corpus  537.1

Decision of California Court of Appeal, rejecting petitioner's claim that punitive nature of Sexually Violent
Predators Act (SVPA) violated double jeopardy or ex post facto clauses, did not involve unreasonable
application of clearly established Supreme Court precedent, and, thus, petitioner was not entitled to federal
habeas relief. Pederson v. Hunter, N.D.Cal.2003, 2003 WL 21982789, Unreported. Habeas Corpus  466;
Habeas Corpus  537.1

California Court of Appeal's rejection of petitioner's equal protection claim to Sexually Violent Predators Act
(SVPA) was not contrary to, or unreasonable application of, clearly established Supreme Court precedent, and it
did not result in decision that was based on unreasonable determination of facts, and, thus, petitioner was not
entitled to federal habeas relief. Pederson v. Hunter, N.D.Cal.2003, 2003 WL 21982789, Unreported. Habeas
Corpus  537.1

California Court of Appeal's rejection of petitioner's claim, that evidence was not sufficient to civilly commit
him to state hospital under Sexually Violent Predators Act (SVPA), was not contrary to, and did not involve
unreasonable application of, clearly established Supreme Court precedent, or unreasonable determination of
facts, and, thus, petitioner was not entitled to federal habeas relief. Pederson v. Hunter, N.D.Cal.2003, 2003 WL
21982789, Unreported. Habeas Corpus  537.1

Admission of testimony, that citizen previously raped his spouse, did not have substantial and injurious effect
on jury's verdict under Sexually Violent Predators Act (SVPA) to civilly commit citizen to state hospital as
predator, in view of prior citizen's conviction for forcible oral copulation with child and prior conviction for
multiple violent sexual offenses against woman in hotel. Pederson v. Hunter, N.D.Cal.2003, 2003 WL



21982789, Unreported. Mental Health  467

California Court of Appeal's invocation of contemporaneous objection rule precluded federal habeas review of
petitioner's constitutional challenge to admission of psychologist's testimony about "non-qualifying offenses" at
his state civil commitment trial under Sexually Violent Predators Act (SVPA), since California's
contemporaneous objection rule was adequate procedural bar, and petitioner could not demonstrate cause for
default and actual prejudice. Pederson v. Hunter, N.D.Cal.2003, 2003 WL 21982789, Unreported. Habeas
Corpus  333

Determination by California Court of Appeal was reasonable, that petitioner's state rights to confidentiality and
privacy were not violated by admission of his psychologists' expert testimony at his civil commitment trial
under Sexually Violent Predators Act (SVPA), and, thus, petitioner was not entitled to federal habeas relief;
there was no clearly established Supreme Court precedent recognizing federal right to confidentiality or privacy
of medical records at civil commitment proceedings and, California Court of Appeal's determination, being
reasonable, was binding on district court. Pederson v. Hunter, N.D.Cal.2003, 2003 WL 21982789, Unreported.
Habeas Corpus  537.1

29. Review

The Supreme Court would accept counsel's and offender's descriptions of offender's proffered testimony in
sexually violent predator (SVP) commitment proceeding, in determining whether due process violation in
testimony's exclusion was harmless error, even though counsel's summary of the testimony was given in an
effort to prevent offender from testifying, where counsel described with adequate detail the facts offender
sought to establish through his testimony, and offender did not hesitate to argue personally in favor of his right
to testify and to clarify the facts to which he would testify. People v. Allen (2008) 80 Cal.Rptr.3d 183, 44
Cal.4th 843, 187 P.3d 1018. Mental Health  467

Because the issue of the appropriate supplemental jury instruction to give a deadlocked jury in a proceeding
under the Sexually Violent Predators Act (SVPA) was likely to recur, the Court of Appeal would exercise its
discretion to decide the issue for the guidance of future proceedings before dismissing appeal from
recommitment order as moot. People v. Whaley (App. 6 Dist. 2007) 62 Cal.Rptr.3d 11, 152 Cal.App.4th 968,
review denied. Mental Health  467

Where a commitment under the Sexually Violent Predators Act (SVPA) has expired, the appellate court may
retain the appeal for decision where the issue is likely to recur, and the two-year limit on each commitment
makes it likely that any appeal raising the issue would become moot before the Court could decide it. People v.
Whaley (App. 6 Dist. 2007) 62 Cal.Rptr.3d 11, 152 Cal.App.4th 968, review denied. Mental Health  467

Court of Appeal reviews sufficiency of the evidence challenges under the Sexually Violent Predator (SVP) Act
according to the same standard pertinent to criminal convictions, and thus reviews the entire record in the light
most favorable to the judgment to determine whether substantial evidence supports the determination below;
court may not determine the credibility of witnesses, nor reweigh any of the evidence, and must draw all
reasonable inferences in favor of the judgment below. People v. Fulcher (App. 4 Dist. 2006) 38 Cal.Rptr.3d
702, 136 Cal.App.4th 41, review denied. Mental Health  467

§ 6600.05. Mental health facility; Atascadero State Hospital; alternate facilities; permanent facility 

     •     Historical Notes     •     Research References

(a) Until a permanent housing and treatment facility is available, Atascadero State Hospital shall be used
whenever a person is committed to a secure facility for mental health treatment pursuant to this article and is
placed in a state hospital under the direction of the State Department of Mental Health unless there are unique
circumstances that would preclude the placement of a person at that facility.  If a state hospital is not used, the
facility to be used shall be located on a site or sites determined by the Director of Corrections and the Director



of Mental Health.  In no case shall a person committed to a secure facility for mental health treatment pursuant
to this article be placed at Metropolitan State Hospital or Napa State Hospital.

(b) A permanent facility for the housing and treatment of persons committed pursuant to this article shall be
located on a site or sites determined by the Director of Corrections and the Director of Mental Health, with
approval by the Legislature through a trailer bill or other legislation.  The State Department of Mental Health
shall be responsible for operation of the facility, including the provision of treatment.

CREDIT(S)
(Added by Stats.1996, c. 197 (A.B.3483), § 20, eff. July 22, 1996.  Amended by Stats.1997, c. 294 (S.B.391), §
40, eff. August 18, 1997; Stats.1998, c. 961 (S.B.1976), § 2, eff. Sept. 29, 1998; Stats.2001, c. 171 (A.B.430),§
29.5, eff. August 10, 2001.)

Historical Notes

Historical And Statutory Notes

1998 Legislation
Stats.1998, c. 961, inserted "(a) Until a permanent housing and treatment facility is available," preceding

"Atascadero" and twice substituted "this article" for "Section 6600"; and added subd.(b), relating to
the location of a permanent facility.

2001 Legislation
Stats.2001, c. 171 (A.B.430), in subd.(b), deleted the last sentence which read, "In no event shall any

persons other than those placed pursuant to this article be housed or treated at a facility established
pursuant to this subdivision unless expressly authorized by the Legislature."

For all-county letter (ACL) coverage provision relating to Stats.2001, c. 171 (A.B.430), see Historical
and Statutory Notes under Welfare and Institutions Code § 4094.2.

For funding and contract provisions relating to Stats.2001, c. 171 (A.B.430), see Historical and Statutory
Notes under Welfare and Institutions Code § 4643.3

Governor's signing message regarding Stats.2001, c. 171 (A.B.430), see Historical and Statutory Notes
under Government Code § 95004.

1998 Main Volume
Severability of provisions of Stats.1996, c. 197 (A.B.3483), see Historical and Statutory Notes under

Health and Safety Code § 1797.254.
Stats.1997, c. 294, rewrote the section which, prior to amendment, read:
"It is the intent of the Legislature that persons committed to a secure facility for mental health treatment

pursuant to Section 6600 shall be placed at Atascadero State Hospital in the 1996-97 fiscal year
unless there are unique circumstances that would preclude the placement of a person at that facility."

Severability of provisions of Stats.1997, c. 294 (S.B.391), see Historical and Statutory Notes under
Government Code § 95001.5.

Research References

Law Review And Journal Commentaries

Incarcerating California's children: The detrimental impact of California's Extended Detention Act.
Trisha Lemons, 30 T. Jefferson L. Rev. 751 (2008).

A primer on the civil trial of a sexually violent predator.  Judge Joan Comparet-Cassani, 37 San
Diego L.Rev. 1057 (Fall 2000).

United States Code Annotated

Child protection, civil commitment, dangerous sexual offenders, state programs, see 42 U.S.C.A. §



16971.
Civil commitment, sexually dangerous persons, see 18 U.S.C.A. § 4248.

United States Supreme Court

Sexually violent predators, civil confinement, ex post facto and double jeopardy claims, see Seling
v. Young, 2001, 121 S.Ct. 727, 531 U.S. 250, 148 L.Ed.2d 734, on remand 248 F.3d 1197.

§ 6600.1. Victims under the age of 14; sexually violent offense 

     •     Historical Notes     •     Research References     •     Notes of Decisions

If the victim of an underlying offense that is specified in subdivision (b) of Section 6600 is a child under the age
of 14, the offense shall constitute a "sexually violent offense" for purposes of Section 6600.

CREDIT(S)
(Added by Stats.1996, c. 461 (S.B.2161), § 3.  Amended by Initiative Measure (Prop. 83, § 25, approved Nov.
7, 2006, eff. Nov. 8, 2006).)

Historical Notes

Historical And Statutory Notes

2006 Legislation
Initiative Measure (Prop. 83), rewrote this section, which had read:
"(a) If the victim of an underlying offense that is specified in subdivision (b) of Section 6600 is a child

under the age of 14 and the offending act or acts involved substantial sexual conduct, the offense
shall constitute a "sexually violent offense' for purposes of Section 6600.

"(b) "Substantial sexual conduct' means penetration of the vagina or rectum of either the victim or the
offender by the penis of the other or by any foreign object, oral copulation, or masturbation of either
the victim or the offender."

Short title, findings and declarations, intent, severability, and amendment provisions relating to
Initiative Measure (Prop. 83), see Historical and Statutory Notes under Penal Code § 209.

Research References

Constitutional Provisions

Constitution Art. 2, § 10, and Art. 18, § 4, provide in part that an initiative statute or referendum (Art. 2,
§ 10), or an amendment or revision of the Constitution (Art. 18, § 4), "approved by a majority of
votes thereon takes effect the day after the election unless the measure provides otherwise."

Law Review And Journal Commentaries

The California Sexually Violent Predator Act and the failure to mentally evaluate sexually violent
child molesters.  Nicole Yell, 33 Golden Gate U. L.Rev. 295 (2003).

Incarcerating California's children: The detrimental impact of California's Extended Detention Act.
Trisha Lemons, 30 T. Jefferson L. Rev. 751 (2008).

A primer on the civil trial of a sexually violent predator.  Judge Joan Comparet-Cassani, 37 San
Diego L.Rev. 1057 (Fall 2000).

United States Code Annotated

Child protection, civil commitment, dangerous sexual offenders, state programs, see 42 U.S.C.A. §



16971.
Civil commitment, sexually dangerous persons, see 18 U.S.C.A. § 4248.

United States Supreme Court

Sexually violent predators, civil confinement, ex post facto and double jeopardy claims, see Seling
v. Young, 2001, 121 S.Ct. 727, 531 U.S. 250, 148 L.Ed.2d 734, on remand 248 F.3d 1197.

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §1417B
Cal Jur 3d Incomp §16

Notes Of Decisions

Construction and application 1
Construction with federal law 1.5
Due process 2
Evidence 7
Masturbation defined 5
Prior convictions 6
Substantial sexual conduct 3
Validity   1/2 
Violent nature of crimes 4

. Validity

Sexually Violent Predators Act (SVPA) provision including "masturbation" as "substantial sexual conduct"
without defining "masturbation" is not unconstitutionally vague, since term has commonly understood meaning.
People v. Lopez (App. 6 Dist. 2004) 20 Cal.Rptr.3d 801, 123 Cal.App.4th 1306, review denied. Constitutional
Law  1134; Mental Health  433(2)

1. Construction and application

Where the victim of the sex offense is a child under age of 14, a showing of force or duress is not required for a
commitment under the Sexually Violent Predators Act (SVPA). People v. Fraser (App. 6 Dist. 2006) 42
Cal.Rptr.3d 424, 138 Cal.App.4th 1430, as modified, review denied. Mental Health  454

A proceeding under the Sexually Violent Predator (SVP) Act is civil in nature. People v. Whitney (App. 5 Dist.
2005) 29 Cal.Rptr.3d 218, 129 Cal.App.4th 1287, review denied. Mental Health  456

Under the Sexually Violent Predators Act (SVPA), when the victim of a potential committee's prior offense is
under 14 years old, in order for the offense to qualify as a "sexually violent offense," it either has to involve the
use of force, violence, duress, menace, or fear of immediate and unlawful bodily injury, or it has to involve
substantial sexual conduct. People v. Whitlock (App. 4 Dist. 2003) 6 Cal.Rptr.3d 389, 113 Cal.App.4th 456,
review denied. Mental Health  454

Under amendment to Sexually Violent Predators Act, a defendant who commits two or more specified sex
crimes against children under 14 years old with substantial sexual conduct may be adjudicated a sexually
violent predator and committed to secure mental health facility following completion of his prison sentence,
even if his crimes were not committed with force, violence, menace or fear. People v. Superior Court
(Johannes) (App. 2 Dist. 1999) 82 Cal.Rptr.2d 852, 70 Cal.App.4th 558, as modified, review denied, dismissal
of habeas corpus affirmed 71 Fed.Appx. 704, 2003 WL 21774042. Mental Health  454

1.5. Construction with federal law



State court's determination that individual convicted of lewd act on child committed "substantial sexual
conduct" sufficient to support his civil commitment under California Sexually Violent Predator (SVP) Act when
he touched children's genitals was not contrary to, or unreasonable application of, clearly established federal
law, where state court interpreted "masturbation" under statute as including mere touching. Johnson v. Nelson,
S.D.Cal.2001, 142 F.Supp.2d 1215. Habeas Corpus  537.1

State court's determination that individual being held for parole violation was in "custody" at time state initiated
civil commitment proceedings under California Sexually Violent Predator (SVP) Act was not contrary to, or
unreasonable application of, clearly established federal law, even if parole had not been properly revoked.
Johnson v. Nelson, S.D.Cal.2001, 142 F.Supp.2d 1215. Habeas Corpus  537.1

2. Due process

State's proffer of witness statements from sex offender's probation report in lieu of live testimony from child
victims in civil commitment proceeding under Sexually Violent Predators (SVP) Act was not fundamentally
unfair and did not violate substantive due process; sexual offender had entered plea rather than electing trial on
criminal charges, did not challenge victims' statements in probation report at time of sentencing, and statements
possessed sufficient indicia of reliability to meet state's statutory hearsay exception. Carty v. Nelson, C.A.9
(Cal.)2005, 426 F.3d 1064, opinion amended on denial of rehearing 431 F.3d 1185, certiorari denied 126 S.Ct.
2037, 547 U.S. 1130, 164 L.Ed.2d 783. Constitutional Law  4344; Mental Health  460(1)

State court's determination that civil commitment proceedings under California Sexually Violent Predator
(SVP) Act did not violate petitioner's procedural due process rights was not contrary to, or unreasonable
application of, clearly established federal law; SVP Act provided proper procedural and evidentiary standards.
Johnson v. Nelson, S.D.Cal.2001, 142 F.Supp.2d 1215. Habeas Corpus  537.1

Amendment to Sexually Violent Predators Act which expanded definition of sexually violent predator to
include nonviolent felony child molesters, thus allowing such offenders to be committed to secure mental health
facility following completion of their prison sentences, did not violate due process rights of defendant convicted
of seven counts of child molestation without force, where purpose of Act as originally written was to protect
society from those predisposed to the commission of criminal sexual acts. People v. Superior Court (Johannes)
(App. 2 Dist. 1999) 82 Cal.Rptr.2d 852, 70 Cal.App.4th 558, as modified, review denied, dismissal of habeas
corpus affirmed 71 Fed.Appx. 704, 2003 WL 21774042. Constitutional Law  4344; Mental Health 
433(2)

Due process violation in relying on victim's hearsay statements, to prove details of underlying lewd act on child
conviction, was not harmless in Sexually Violent Predators Act (SVPA) proceeding, even though People
presented evidence of two other qualifying convictions; defendant contested one of other convictions, and it
was likely that victim's hearsay statements, which described most egregious behavior presented during trial,
contributed to the jury's overall determination that defendant was sexually violent predator (SVP).  People v.
Carlin (App. 6 Dist. 2007) 58 Cal.Rptr.3d 495, 150 Cal.App.4th 322. Mental Health  467

Reliance on victim's hearsay statements contained in investigation reports made 10 years after conviction, to
prove details of lewd act on child for which defendant in Sexually Violent Predators Act (SVPA) proceeding
had been convicted, violated defendant's due process right; defendant was impacted by outcome of proceeding,
statements were not reliable as they were not spontaneous and were inconsistent with victim's statements
contemporaneous with prosecution, People objected to defendant's request to call victim to testify, and absence
of live testimony limited jury's ability to assess victim's credibility. People v. Carlin (App. 6 Dist. 2007) 58
Cal.Rptr.3d 495, 150 Cal.App.4th 322. Constitutional Law  4342; Mental Health  460(1)

3. Substantial sexual conduct

To find that Sexually Violent Predators Act (SVPA) defendant's underlying conviction for lewd act on child
involved "substantial sexual conduct" did not require finding that requisite substantial sexual conduct was part
of discrete touching resulting in conviction. People v. Carlin (App. 6 Dist. 2007) 58 Cal.Rptr.3d 495, 150



Cal.App.4th 322. Mental Health  454

Admitting post-plea evidence to show that lewd-act conviction of defendant in Sexually Violent Predators Act
(SVPA) involved substantial sexual conduct did not violate SVPA provisions allowing documentary evidence
of details underlying the commission of an offense that led to conviction. People v. Carlin (App. 6 Dist. 2007)
58 Cal.Rptr.3d 495, 150 Cal.App.4th 322. Mental Health  460(1)

Sexually Violent Predators Act (SVPA) does not require that the People plead and prove substantial sexual
conduct at time of underlying conviction; because underlying offense may be based on lewd act with child,
which does not require substantial sexual conduct, courts must look beyond bare elements of crime to prove that
it involved substantial sexual conduct and qualifies as sexually violent offense. People v. Carlin (App. 6 Dist.
2007) 58 Cal.Rptr.3d 495, 150 Cal.App.4th 322. Mental Health  454

Sufficient evidence supported finding, in Sexually Violent Predators Act (SVPA) proceeding, that defendant's
lewd act with 12-year-old boy involved substantial sexual conduct as required by SVPA; police and probation
reports described defendant's hand on victim's crotch, and defendant admitted at time of conviction that he
"fondled" victim's penis. People v. Carlin (App. 6 Dist. 2007) 58 Cal.Rptr.3d 495, 150 Cal.App.4th 322. Mental
Health  460(1)

For purpose of finding "substantial sexual conduct" on victims under 14 under the Sexually Violent Predators
Act (SVPA), "masturbation" includes any touching or contact of the genitals of either the victim or the offender,
whether over or under clothing, with the requisite intent; skin-to-skin contact is not required. People v. Lopez
(App. 6 Dist. 2004) 20 Cal.Rptr.3d 801, 123 Cal.App.4th 1306, review denied. Mental Health  454

Evidence that victim of lewd and lascivious conduct with child under age of 14 reported that offender had
touched her in "crotch" on outside of her clothing while she was sitting on his lap, together with offender's
admission that his touching was intentional and his asking child to keep incident a secret, supported finding that
offense involved "substantial sexual conduct" within meaning of Sexually Violent Predators Act (SVPA), and
thus qualified as prior "sexually violent offense." People v. Whitlock (App. 4 Dist. 2003) 6 Cal.Rptr.3d 389,
113 Cal.App.4th 456, review denied. Mental Health  454

For purpose of Sexually Violent Predators Act (SVPA), which designates masturbation of victim or offender as
"substantial sexual conduct" required to qualify prior offense as "sexually violent offense" where victim is
under age of 14, "masturbation" is defined as any touching or contact, however slight, of the genitals of either
the victim or the offender, with the requisite intent. People v. Whitlock (App. 4 Dist. 2003) 6 Cal.Rptr.3d 389,
113 Cal.App.4th 456, review denied. Mental Health  454

Committee's prior conviction of lewd and lascivious conduct with child under 14 qualified as prior "sexually
violent offense," involving "substantial sexual conduct" under Sexually Violent Predators Act (SVPA), despite
lack of skin-to-skin contact, as committee touched victim's genital region over her clothing. People v. Whitlock
(App. 4 Dist. 2003) 6 Cal.Rptr.3d 389, 113 Cal.App.4th 456, review denied. Mental Health  454

Any touching of or contact with genitals of either underage child victim or offender, however slight, with
requisite intent, is sufficient to meet required statutory definition of "substantial sexual conduct" by means of
"masturbation of either the victim or the offender" for commitment under Sexually Violent Predators Act.
People v. Chambless (App. 4 Dist. 1999) 88 Cal.Rptr.2d 444, 74 Cal.App.4th 773, review denied. Mental
Health  454

Evidence, of defendant's guilty pleas to two counts of committing lewd act on child under age 14, involving
charges that defendant touched child's vagina on outside, underneath her panties, and that he forced child to
touch his penis, was sufficient to support finding that defendant's conduct with child involved "substantial
sexual conduct" through masturbation for purposes of commitment as sexually violent predator (SVP).  People
v. Chambless (App. 4 Dist. 1999) 88 Cal.Rptr.2d 444, 74 Cal.App.4th 773, review denied. Mental Health 
460(1)



4. Violent nature of crimes

Someone who has committed two or more specified sex crimes involving substantial sexual conduct against
children under the age of 14 is subject to the Sexually Violent Predator (SVP) Act even if his or her crimes
were not committed with force, violence, menace. People v. Whitney (App. 5 Dist. 2005) 29 Cal.Rptr.3d 218,
129 Cal.App.4th 1287, review denied. Mental Health  454

5. Masturbation defined

"Masturbation" within meaning of Sexually Violent Predators Act (SVPA) encompasses any touching or
contact, however slight, of genitals of either victim or offender, with the requisite intent; skin-to-skin contact is
not required, and touching or contact may be through clothing. People v. Carlin (App. 6 Dist. 2007) 58
Cal.Rptr.3d 495, 150 Cal.App.4th 322. Mental Health  454

"Masturbation" within the meaning of Sexually Violent Predators Act (SVPA) provision on victims under age
14, includes any touching or contact of the genitals of either the victim or the offender, whether over or under
clothing, with the requisite intent. People v. Fraser (App. 6 Dist. 2006) 42 Cal.Rptr.3d 424, 138 Cal.App.4th
1430, as modified, review denied. Mental Health  454

For purposes of the Sexually Violent Predator (SVP) Act, "masturbation" encompasses any touching or contact,
however slight, of the genitals of either the victim or the offender, with the requisite intent, and whether the
genital touching occurs over clothing is not determinative, and skin-to-skin contact is not required. People v.
Whitney (App. 5 Dist. 2005) 29 Cal.Rptr.3d 218, 129 Cal.App.4th 1287, review denied. Mental Health 
454

6. Prior convictions

To find that two of defendant's underlying convictions involved substantial sexual conduct, in Sexually Violent
Predators Act (SVPA) proceeding, did not require jury unanimity as to which two of three presented
convictions qualified. People v. Carlin (App. 6 Dist. 2007) 58 Cal.Rptr.3d 495, 150 Cal.App.4th 322. Jury 
32(4)

A trial court may go beyond the bare elements of an offense to determine the existence of a prior conviction
within the meaning of the Sexually Violent Predator (SVP) Act. People v. Whitney (App. 5 Dist. 2005) 29
Cal.Rptr.3d 218, 129 Cal.App.4th 1287, review denied. Mental Health  454

7. Evidence

Special hearsay exception in California's Sexually Violent Predators Act (SVP) that permitted use of
documentary evidence, thereby relieving victims from onus of testifying in civil commitment proceedings about
details of crime, had rational basis and thus did not violate equal protection. Carty v. Nelson, C.A.9 (Cal.)2005,
426 F.3d 1064, opinion amended on denial of rehearing 431 F.3d 1185, certiorari denied 126 S.Ct. 2037, 547
U.S. 1130, 164 L.Ed.2d 783. Constitutional Law  3175; Mental Health  433(2)

Sex offender facing civil commitment as sexually violent predator (SVP) had no confrontation rights under
Sixth Amendment that precluded state's use of documentary evidence from probation report in lieu of live
testimony from his child victims in showing he had engaged in qualifying "substantial sexual conduct." Carty v.
Nelson, C.A.9 (Cal.)2005, 426 F.3d 1064, opinion amended on denial of rehearing 431 F.3d 1185, certiorari
denied 126 S.Ct. 2037, 547 U.S. 1130, 164 L.Ed.2d 783. Mental Health  460(1)

In Sexually Violent Predator (SVP) Act proceedings, even assuming there was insufficient evidence of force or
duress against child victim, there was more than ample evidence of substantial sexual conduct provided by
victim's and the experts' testimony which constituted substantial evidence that defendant's conviction for that
conduct qualified as a sexually violent offense. People v. Fulcher (App. 4 Dist. 2006) 38 Cal.Rptr.3d 702, 136
Cal.App.4th 41, review denied. Mental Health  460(1); Mental Health  460(2)

In Sexually Violent Predator (SVP) Act proceedings, reliance on testimony of experts who examined defendant



to establish that victims of sex offenses in Texas were nine years old, did not violate defendant's due process
right to confrontation; defendant admitted the Texas conduct to the experts, made no attempt to dispute his
admissions, and chose to submit the matter on the reports. People v. Whitney (App. 5 Dist. 2005) 29
Cal.Rptr.3d 218, 129 Cal.App.4th 1287, review denied. Constitutional Law  4342; Mental Health 
460(2)

Reports of experts who examined defendant in connection with Sexually Violent Predator (SVP) Act
proceedings were properly used to establish that the victims of defendant's Texas offenses were nine years old,
and that, accordingly, those convictions constituted convictions for sexually violent offenses within the
meaning of the SVP Act. People v. Whitney (App. 5 Dist. 2005) 29 Cal.Rptr.3d 218, 129 Cal.App.4th 1287,
review denied. Mental Health  454; Mental Health  460(2)

§ 6601. Persons in custody; determination as potential sexually violent predator; prerelease evaluations;
petition for commitment; time limitations exclusion; costs to department; reports 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Section operative until execution of specified declaration by director or Jan. 1, 2011,
whichever occurs first.  See, also, section operative upon execution of specified

declaration by director or Jan. 1, 2011, whichever occurs first.

(a)(1) Whenever the Secretary of the Department of Corrections and Rehabilitation determines that an
individual who is in custody under the jurisdiction of the Department of Corrections and Rehabilitation, and
who is either serving a determinate prison sentence or whose parole has been revoked, may be a sexually
violent predator, the secretary shall, at least six months prior to that individual's scheduled date for release from
prison, refer the person for evaluation in accordance with this section.  However, if the inmate was received by
the department with less than nine months of his or her sentence to serve, or if the inmate's release date is
modified by judicial or administrative action, the secretary may refer the person for evaluation in accordance
with this section at a date that is less than six months prior to the inmate's scheduled release date.

(2) A petition may be filed under this section if the individual was in custody pursuant to his or her determinate
prison term, parole revocation term, or a hold placed pursuant to Section 6601.3, at the time the petition is filed.
A petition shall not be dismissed on the basis of a later judicial or administrative determination that the
individual's custody was unlawful, if the unlawful custody was the result of a good faith mistake of fact or law.
This paragraph shall apply to any petition filed on or after January 1, 1996.

(b) The person shall be screened by the Department of Corrections and Rehabilitation and the Board of Parole
Hearings based on whether the person has committed a sexually violent predatory offense and on a review of
the person's social, criminal, and institutional history.  This screening shall be conducted in accordance with a
structured screening instrument developed and updated by the State Department of Mental Health in
consultation with the Department of Corrections and Rehabilitation.  If as a result of this screening it is
determined that the person is likely to be a sexually violent predator, the Department of Corrections and
Rehabilitation shall refer the person to the State Department of Mental Health for a full evaluation of whether
the person meets the criteria in Section 6600.

(c) The State Department of Mental Health shall evaluate the person in accordance with a standardized
assessment protocol, developed and updated by the State Department of Mental Health, to determine whether
the person is a sexually violent predator as defined in this article.  The standardized assessment protocol shall
require assessment of diagnosable mental disorders, as well as various factors known to be associated with the
risk of reoffense among sex offenders.  Risk factors to be considered shall include criminal and psychosexual
history, type, degree, and duration of sexual deviance, and severity of mental disorder.

(d) Pursuant to subdivision (c), the person shall be evaluated by two practicing psychiatrists or psychologists, or



one practicing psychiatrist and one practicing psychologist, designated by the Director of Mental Health, one or
both of whom may be independent professionals as defined in subdivision (g).  If both evaluators concur that
the person has a diagnosed mental disorder so that he or she is likely to engage in acts of sexual violence
without appropriate treatment and custody, the Director of Mental Health shall forward a request for a petition
for commitment under Section 6602 to the county designated in subdivision (i).  Copies of the evaluation
reports and any other supporting documents shall be made available to the attorney designated by the county
pursuant to subdivision (i) who may file a petition for commitment.

(e) If one of the professionals performing the evaluation pursuant to subdivision (d) does not concur that the
person meets the criteria specified in subdivision (d), but the other professional concludes that the person meets
those criteria, the Director of Mental Health shall arrange for further examination of the person by two
independent professionals selected in accordance with subdivision (g).

(f) If an examination by independent professionals pursuant to subdivision (e) is conducted, a petition to request
commitment under this article shall only be filed if both independent professionals who evaluate the person
pursuant to subdivision (e) concur that the person meets the criteria for commitment specified in subdivision
(d).  The professionals selected to evaluate the person pursuant to subdivision (g) shall inform the person that
the purpose of their examination is not treatment but to determine if the person meets certain criteria to be
involuntarily committed pursuant to this article.  It is not required that the person appreciate or understand that
information.

(g) Any independent professional who is designated by the Secretary of the Department of Corrections and
Rehabilitation or the Director of Mental Health for purposes of this section shall not be a state government
employee, shall have at least five years of experience in the diagnosis and treatment of mental disorders, and
shall include psychiatrists and licensed psychologists who have a doctoral degree in psychology.  The
requirements set forth in this section also shall apply to any professionals appointed by the court to evaluate the
person for purposes of any other proceedings under this article.

(h) If the State Department of Mental Health determines that the person is a sexually violent predator as defined
in this article, the Director of Mental Health shall forward a request for a petition to be filed for commitment
under this article to the county designated in subdivision (i).  Copies of the evaluation reports and any other
supporting documents shall be made available to the attorney designated by the county pursuant to subdivision
(i) who may file a petition for commitment in the superior court.

(i) If the county's designated counsel concurs with the recommendation, a petition for commitment shall be filed
in the superior court of the county in which the person was convicted of the offense for which he or she was
committed to the jurisdiction of the Department of Corrections and Rehabilitation.  The petition shall be filed,
and the proceedings shall be handled, by either the district attorney or the county counsel of that county.  The
county board of supervisors shall designate either the district attorney or the county counsel to assume
responsibility for proceedings under this article.

(j) The time limits set forth in this section shall not apply during the first year that this article is operative.

(k) If the person is otherwise subject to parole, a finding or placement made pursuant to this article shall toll the
term of parole pursuant to Article 1 (commencing with Section 3000) of Chapter 8 of Title 1 of Part 3 of the
Penal Code.

(l) Pursuant to subdivision (d), the attorney designated by the county pursuant to subdivision (i) shall notify the
State Department of Mental Health of its decision regarding the filing of a petition for commitment within 15
days of making that decision.

(m)(1) The department shall provide the fiscal and policy committees of the Legislature, including the
Chairperson of the Joint Legislative Budget Committee, and the Department of Finance, with a semiannual
update on the progress made to hire qualified state employees to conduct the evaluation required pursuant to
subdivision (d).  The first update shall be provided no later than July 10, 2009.



(2) On or before January 2, 2010, the department shall report to the Legislature on all of the following:

(A) The costs to the department for the sexual offender commitment program attributable to the provisions in
Proposition 83 of the November 2006 general election, otherwise known as Jessica's Law.

(B) The number and proportion of inmates evaluated by the department for commitment to the program as a
result of the expanded evaluation and commitment criteria in Jessica's Law.

(C) The number and proportion of those inmates who have actually been committed for treatment in the
program.

(3) This section shall remain in effect and be repealed on the date that the director executes a declaration, which
shall be provided to the fiscal and policy committees of the Legislature, including the Chairperson of the Joint
Legislative Budget Committee, and the Department of Finance, specifying that sufficient qualified state
employees have been hired to conduct the evaluations required pursuant to subdivision (d), or January 1, 2011,
whichever occurs first.

CREDIT(S)
(Added by Stats.1995, c. 763 (A.B.888), § 3.  Amended by Stats.1996, c. 4 (A.B.1496), § 1, eff. Jan. 25, 1996;
Stats.1996, c. 462 (A.B.3130), § 5, eff. Sept. 13, 1996; Stats.1998, c. 961 (S.B.1976), § 3, eff. Sept. 29, 1998;
Stats.1999, c. 136 (S.B.11), § 1, eff. July 22, 1999; Stats.2006, c. 337 (S.B.1128), § 54, eff. Sept. 20, 2006;
Initiative Measure (Prop. 83,§ 26, approved Nov. 7, 2006, eff. Nov. 8, 2006); Stats.2008, c. 601 (S.B.1546), § 2,
eff. Sept. 30, 2008.)

Repeal

For repeal of this section, see its terms.

Historical Notes

Historical And Statutory Notes

2010 Main Volume
Legislative findings and declarations relating to Stats.1995, c. 763 (A.B.888), see Historical and

Statutory Notes under Welfare and Institutions Code § 6600.
The 1996 amendment by c. 4, in the second sentence of subd.(h), substituted "petition for commitment

in the superior court" for "petition for commitment".
The 1996 amendment by c. 462, in subd.(a), added the second sentence, relating to referrals for

evaluation less than six months before release date; in subd.(i), substituted "was committed to" for
"is under" preceding "the jurisdiction of the Department of Corrections"; and added subd.(k),
relating to toll or discharge of the term of parole.

The 1996 amendment of this section by c. 462 (A.B.3130) explicitly amended the 1996 amendment of
this section by c. 4 (A.B.1496).

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

Stats.1998, c. 961 (S.B.1976), added subd.(l), relating to notification of the decision regarding filing of a
petition for commitment and made a nonsubstantive change.

Stats.1999, c. 136 (S.B.11), in subd.(a), designated par.(1) and added par.(2) relating to petitions filed on
or after Jan. 1, 1996.

Section 3 of Stats.1999, c. 136 (S.B.11), provides:
"SEC. 3 The Legislature finds and declares that paragraph (2) of subdivision (a) of Section 6601 is

declaratory of existing law.  The Sexually Violent Predator Act authorizes civil commitment of
persons who pose a danger as a result of a mental disorder if released from custody.  Therefore,
where a petition for commitment of a sexually violent predator has been filed, it is not the intent of



the Legislature that a person be released based upon a subsequent judicial or administrative finding
that all or part of a determinate prison sentence, parole revocation term, or a hold placed pursuant to
Section 6601.3, was unlawful."

Stats.2006, c. 337 (S.B.1128), in subd.(a)(1), substituted "secretary" for "director" in the first sentence;
in subd.(g) substituted "Secretary of the Department of Corrections and Rehabilitation" for "Director
of Corrections"; in subd.(k), added the second sentence; and substituted "Department of Corrections
and Rehabilitation" for "Department of Corrections", throughout.

For short title of act, legislative findings and declarations, and appropriations, severability, cost
reimbursement, and urgency effective provisions relating to Stats.2006, c. 337 (S.B.1128), see
Historical and Statutory Notes under Government Code § 68152.

Initiative Measure (Prop. 83), in subd.(k), substituted "shall toll" for "shall not toll, discharge, or
otherwise affect".

Short title, findings and declarations, intent, severability, and amendment provisions relating to
Initiative Measure (Prop. 83), see Historical and Statutory Notes under Penal Code § 209.

Stats.2008, c. 601 (S.B.1546), in subd.(a)(1), in the first sentence, substituted "Secretary of the
Department of Corrections and Rehabilitation" for "Director of Corrections" and substituted
"Department of Corrections and Rehabilitation" for "Department of Corrections", substituted
"secretary" for "director" in two places; in subd.(b), substituted "Department of Corrections and
Rehabilitation and the Board of Parole Hearings" for "Department of Corrections and the Board of
Prison Terms", substituted "Department of Corrections and Rehabilitation" for "Department of
Corrections", in two places; in subd.(d), added at the end of the first sentence, ", one or both of
whom may be independent professionals as defined in subdivision (g)"; in subd.(g), substituted
"Secretary of the Department of Corrections and Rehabilitation" for "Director of Corrections"; in
subd.(i), substituted "Department of Corrections and Rehabilitation" for "Director of Corrections";
and added subd.(m).

Sections 1 and 4 of Stats.2008, c. 601 (S.B.1546), provide:
"SECTION 1. The Legislature finds and declares all of the following:
"(a) There is within the State Department of Mental Health the Sex Offender Commitment Program

(SOCP).  The SOCP exists to implement the provisions of the sexually violent predator civil
commitment program (Article 4 (commencing with Section 6600) of Part 2 of Division 6 of the
Welfare and Institutions Code).

"(b) The sexually violent predator civil commitment program requires clinical evaluations of potential
sexually violent predators for possible commitment in order to provide treatment, as well as to
protect California's citizens from possible victimization by sexually violent predators.

"(c) Persons referred to the SOCP by the Department of Corrections and Rehabilitation as possible
sexually violent predators and who meet the preliminary screening criteria must undergo
precommitment evaluations by at least two professionals who meet the requirements specified in
Section 6601 of the Welfare and Institutions Code.

"(d) It is difficult for the state to recruit and retain individuals with the required expertise within the civil
service.

"(e) Evaluations must be conducted in a timely manner to avoid the release into society of possible
sexually violent predators.

"(f) It is the intent of the Legislature to ensure the protection of California's residents by providing the
State Department of Mental Health with the necessary flexibility in obtaining experienced
professionals, both within the civil service and through contracts, so that sexually violent predator
evaluations can occur within the statutory timeframe."

"SEC. 4. This act is an urgency statute necessary for the immediate preservation of the public peace,
health, or safety within the meaning of Article IV of the Constitution and shall go into immediate
effect.  The facts constituting the necessity are:

"To ensure the protection of California's residents by authorizing the State Department of Mental Health
to obtain the assistance of experienced mental health professionals through contracts, as well as civil
service, to perform sexually violent predator evaluations in a timely manner, and to avoid the release



of prisoners who might otherwise be subject to civil commitment as sexually violent predators, it is
necessary that this act take immediate effect."

Former Notes
Another § 6601, added by Stats.1995, c. 762 (S.B.1143), § 3, relating to evaluation as a sexually violent

predator, was repealed by Stats.1997, c. 17 (S.B.947), § 151.
Former § 6601, enacted by Stats.1937, c. 369, pp. 1153, 1154, § 6001, amended by Stats.1955, c. 111, p.

574, § 7, relating to admission of mentally irresponsible persons to state hospitals, was repealed by
Stats.1967, c. 1667,§ 36.5, operative July 1, 1969.  See Welfare and Institutions Code § 7226.
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1. Due process

California Court of Appeal's ruling that prisoner's commitment proceedings under Sexually Violent Predator
Act (SVPA) did not violate due process, despite fact that he was held due to "mistake of law" when his SVPA
proceedings began, was not contrary to, or unreasonable application of Supreme Court precedent, and,
therefore, habeas corpus relief was not warranted; Court of Appeal identified correct legal principle and applied
it reasonably. Hubbart v. Knapp, C.A.9 (Cal.)2004, 379 F.3d 773, certiorari denied 125 S.Ct. 913, 543 U.S.
1071, 160 L.Ed.2d 807. Habeas Corpus  537.1

Predatory nature of predicate offenses was not an element in determining whether a defendant was a sexually
violent predator under California's Sexually Violent Predator Act (SVPA), thus defeating claim that the SVPA
violated due process and equal protection by arbitrarily allowing California Department of Corrections (CDC)
and Department of Mental Health (DMH) evaluators to determine whether predicate offenses were "predatory."
Woodard v. Mayberg, N.D.Cal.2003, 242 F.Supp.2d 695. Constitutional Law  3174; Constitutional Law

 4342; Mental Health  433(2)

California's Sexually Violent Predator Act (SVPA) provided sufficient procedural due process protections,
despite sex offender's claim that his due process rights were violated because he was not afforded notification of
the implementation of the SVPA screening and evaluation process until prison personnel advised him of the
initial scheduled appointment with the first evaluator approximately 14 hours prior to that appointment; the



screening and evaluation process did not appear to amount to the sort of dispositive hearing requiring advance
notice to marshal the facts and prepare a defense, and the offender had an opportunity to challenge every aspect
of his commitment. Woodard v. Mayberg, N.D.Cal.2003, 242 F.Supp.2d 695. Constitutional Law  4344;
Mental Health  433(2)

The evaluation of a sex offender for sexually violent predator (SVP) commitment with an assessment protocol
which was an invalid underground regulation under the Administrative Procedure Act (APA) did not violate the
offender's right to due process under Fourteenth Amendment, even though offender's private interest in the
outcome of the commitment proceeding was significant, where the government's interest was also substantial,
and the procedures of probable cause hearing and trial provided adequate protection against erroneous
deprivation from the invalid assessment protocol. In re Ronje (App. 4 Dist. 2009) 101 Cal.Rptr.3d 689, 179
Cal.App.4th 509. Constitutional Law  4344; Mental Health  454

Recommitment process under the Sexually Violent Predator Act (SVPA) did not violate defendant's due process
rights, although the People were able to present two expert witnesses paid for by the Department of Mental
Health while indigent defendant was only able to call one court-appointed expert, as defendant was fully able to
present his side of the story to the trier of fact. People v. Dean (App. 4 Dist. 2009) 94 Cal.Rptr.3d 478, 174
Cal.App.4th 186, review denied. Constitutional Law  4344; Mental Health  433(2)

Both the Sixth Amendment of the federal Constitution and the due process guarantees of the state and federal
Constitutions require that a criminal defendant receive notice of the charges adequate to give a meaningful
opportunity to defend against them. People v. Carroll (App. 5 Dist. 2007) 69 Cal.Rptr.3d 816, 158 Cal.App.4th
503, as modified, review denied. Constitutional Law  4579; Indictment And Information  56

Although a Sexually Violent Predators Act (SVPA) proceeding is civil, not criminal, in nature, because civil
commitment involves a significant deprivation of liberty, a defendant in an SVPA proceeding is entitled to due
process protections. People v. Carroll (App. 5 Dist. 2007) 69 Cal.Rptr.3d 816, 158 Cal.App.4th 503, as
modified, review denied. Constitutional Law  4344; Mental Health  455

Due process under the Sexually Violent Predators Act (SVPA) is not measured by the rights accorded a
defendant in criminal proceedings, but by the standard applicable to civil proceedings. People v. Lopez (App. 6
Dist. 2006) 53 Cal.Rptr.3d 549, 146 Cal.App.4th 1263, review denied. Constitutional Law  4342; Mental
Health  455

Due process under the Sexually Violent Predators Act (SVPA) is not measured by the rights accorded a
defendant in criminal proceedings, but by the standard applicable to civil proceedings. People v. Fraser (App. 6
Dist. 2006) 42 Cal.Rptr.3d 424, 138 Cal.App.4th 1430, as modified, review denied. Constitutional Law 
4342; Mental Health  455

A defendant in a Sexually Violent Predators Act (SVPA) proceeding is entitled to due process protections,
because civil commitment involves a significant deprivation of liberty. People v. Fraser (App. 6 Dist. 2006) 42
Cal.Rptr.3d 424, 138 Cal.App.4th 1430, as modified, review denied. Constitutional Law  4344; Mental
Health  455

The People's failure to obtain a recommitment order for a sex offender who was found to be a sexually violent
predator under the Sexually Violent Predator Act (SVP Act) within the two-year period of his initial
commitment did not violate the offender's right to due process, where the record reflected that the delay in
bringing the matter to trial was attributable to the offender's counsel or to the offender himself. Orozco v.
Superior Court (App. 2 Dist. 2004) 11 Cal.Rptr.3d 573, 117 Cal.App.4th 170, rehearing denied, review denied,
certiorari denied 125 S.Ct. 617, 543 U.S. 1008, 160 L.Ed.2d 471. Constitutional Law  4344; Mental Health

 466

Due process did not require that defendant receive advance notice that he was being evaluated by the
Department of Mental Health to determine whether defendant was a sexually violent predator; a determination
of whether to seek commitment for a defendant under the Sexually Violent Predators Act (SVPA) cannot be



made until after a defendant was evaluated and two evaluators agreed that a defendant had "a diagnosed mental
disorder so that he or she is likely to engage in acts of sexual violence without appropriate treatment and
custody." People v. Carmony (App. 3 Dist. 2002) 120 Cal.Rptr.2d 896, 99 Cal.App.4th 317, review denied,
habeas corpus denied 2007 WL 2904090, certificate of appealability denied 2008 WL 744234. Constitutional
Law  4344; Mental Health  458

Due process did not entitle defendant to counsel at the time he was interviewed by two mental health evaluators
to determine whether defendant was a sexually violent predator; at the time of the interviews defendant had not
been found to be a sexually violent predator and a petition for his commitment had not been filed, and
appointment of counsel would have caused undue administrative burden and would not have increased the
accuracy of the process. People v. Carmony (App. 3 Dist. 2002) 120 Cal.Rptr.2d 896, 99 Cal.App.4th 317,
review denied, habeas corpus denied 2007 WL 2904090, certificate of appealability denied 2008 WL 744234.
Constitutional Law  4344; Mental Health  463

2. Equal protection

Sexually violent predator (SVP) statute does not violate equal protection clause in providing disparate treatment
to SVPs than that provided to mentally disordered offenders (MDOs), as such groups are not similarly situated;
definition of mental disorder under SVP statute is less exacting than definition under MDO commitment
scheme, and SVP statute requires finding that the person is likely to commit violent sex crimes, whereas MDO
commitments require present threat of harm. People v. Calderon (App. 2 Dist. 2004) 21 Cal.Rptr.3d 92, 124
Cal.App.4th 80, review denied. Constitutional Law  3175; Mental Health  433(2)

3. Cruel and unusual punishment

Allegations that civil detainee, who had been adjudicated a sexually violent predator and was temporarily
detained in county jail awaiting judicial proceedings, was handcuffed while speaking with his lawyer, housed
with prisoners, subject to strip searches, poor food, poor condition of clothes, and extended lock downs was
insufficient to support a claim brought pursuant to § 1983 for Eighth Amendment cruel and unusual
punishment, as the indignities resulting from his confinement in the county jail did not expose detainee to an
excessive risk to his health and safety. Munoz v. Kolender, S.D.Cal.2002, 208 F.Supp.2d 1125. Mental Health

 459; Sentencing And Punishment  1596

4. Right to speedy trial

The ultimate responsibility for bringing a person to trial on a petition to involuntarily commit a convicted sex
offender as a sexually violent predator at a meaningful time rests with the government. People v. Litmon (App.
6 Dist. 2008) 76 Cal.Rptr.3d 122, 162 Cal.App.4th 383, review denied. Mental Health  462

Pretrial delay on consolidated petitions to have sex offender involuntarily recommitted as sexually violent
predator after first recommitment period of two years had expired and second one was set to expire violated sex
offender's right to speedy trial under Barker; sex offender asserted his right to speedy trial and opposed
postponement of retrial that had been scheduled after first hearing ended in mistrial, and sex offender remained
confined for entire pretrial period. People v. Litmon (App. 6 Dist. 2008) 76 Cal.Rptr.3d 122, 162 Cal.App.4th
383, review denied. Mental Health  466

5. Self-representation

People v. Sokolsky (App. 2 Dist. 2010) 107 Cal.Rptr.3d 149, 182 Cal.App.4th 1568, as modified, review
granted and cause transferred 111 Cal.Rptr.3d 18, 232 P.3d 1202.

6. Vested statutory rights

Former California statute requiring the State Department of Mental Health to develop a voluntary experimental
treatment program for persons convicted of certain sex offenses did not create a private right of contract against
the government for sex offender treatment, thus defeating a claim that the California's Sexually Violent Predator



Act (SVPA) impaired vested statutory rights. Woodard v. Mayberg, N.D.Cal.2003, 242 F.Supp.2d 695. Mental
Health  433(2)

7. Construction and application

California law did not require a sex offender to have been placed in a state hospital and treated before he could
be committed under the California's Sexually Violent Predator Act (SVPA); neither of two criminal statutes
cited provided any sort of treatment to the offender, much less precluded the state from committing him under
the SVPA. Woodard v. Mayberg, N.D.Cal.2003, 242 F.Supp.2d 695. Mental Health  454

The rule that the right to relief without any showing of prejudice will be limited to pretrial challenges of
irregularities applies to denial of substantive rights and technical irregularities in Sexually Violent Predator Act
(SVPA) proceedings. In re Ronje (App. 4 Dist. 2009) 101 Cal.Rptr.3d 689, 179 Cal.App.4th 509. Mental Health

 467

If the People seek to continue sexually violent predator (SVP) commitment proceedings against someone whose
present conviction has been reversed, it must retry and reconvict him. In re Smith (2008) 73 Cal.Rptr.3d 469, 42
Cal.4th 1251, 178 P.3d 446. Mental Health  454

An offender is "likely to engage in sexually violent predatory criminal behavior" upon his or her release from
prison, as element for finding probable cause to proceed to trial for civil commitment under Sexually Violent
Predators Act (SVPA), if the offender presents a serious and well-founded risk of committing sexually violent
criminal acts that will be of a predatory nature, taking into account the offender's amenability to voluntary
treatment upon release from prison. Cooley v. Superior Court (2002) 127 Cal.Rptr.2d 177, 29 Cal.4th 228, 57
P.3d 654, rehearing denied, as modified. Mental Health  454

Sexually Violent Predator Act provides that a defendant must be in custody when the initial petition for his or
her commitment is filed; however, it also provides that a petition shall not be dismissed on the basis of a later
judicial or administrative determination that the defendant's custody was unlawful, if the unlawful custody was
the result of a good faith mistake of fact or law. People v. Badura (App. 4 Dist. 2002) 116 Cal.Rptr.2d 336, 95
Cal.App.4th 1218, review denied. Mental Health  454

Sexually Violent Predators Act (SVPA) is narrowly construed to serve the legitimate and compelling state
interests of protecting the public from the danger posed by violent sex offenders, and treating persons with
uncontrollable mental disorders. Peters v. Superior Court (App. 2 Dist. 2000) 94 Cal.Rptr.2d 350, 79
Cal.App.4th 845, as modified. Mental Health  433(2)

Criminal defendant cannot be committed under Sexually Violent Predators (SVP) Act, which affects substantial
private liberty interest because Act allows detention of defendant who has served his underlying prison term
and is scheduled to be released on parole, absent state's compliance with Act's procedural requirements and
proof beyond a reasonable doubt that defendant is, due to diagnosed mental disorder, a danger to health and
safety of others because he is likely to engage in acts of sexual violence upon his release. People v. Superior
Court (Howard) (App. 6 Dist. 1999) 82 Cal.Rptr.2d 481, 70 Cal.App.4th 136, as modified, review denied.
Mental Health  454; Mental Health  460(1)

Under California law, even assuming that the Board of Prison Terms (BPT) exceeded its authority when it
ordered inmate, who had been incarcerated for parole violation, detained for several days beyond his scheduled
release date so that petition could be filed to civilly confine him as sexually violent predator (SVP), any such
unlawful custody did not require dismissal of the SVP petition, absent any evidence to suggest that California
officials were acting in bad faith. Jackson v. California Dept. of Mental Health, C.A.9 (Cal.)2009, 318
Fed.Appx. 582, 2009 WL 613095, Unreported. Mental Health  467

8. Construction with other laws

California Court of Appeal's determination that Sexually Violent Predator Act (SVPA) did not violate equal
protection rights of prisoner who was held due to "mistake of law" when his SVPA proceedings began was not



contrary to or unreasonable application of Supreme Court precedent, and, therefore, habeas corpus relief was
not warranted. Hubbart v. Knapp, C.A.9 (Cal.)2004, 379 F.3d 773, certiorari denied 125 S.Ct. 913, 543 U.S.
1071, 160 L.Ed.2d 807. Habeas Corpus  537.1

Office of Administrative Law's (OAL) determination that sexually violent predator (SVP) assessment protocol
used to evaluate sex offender was an underground regulation under Administrative Procedure Act (APA),
though not binding on the Court of Appeal, was entitled to due deference. In re Ronje (App. 4 Dist. 2009) 101
Cal.Rptr.3d 689, 179 Cal.App.4th 509. Mental Health  467

In determining whether, for purposes of ruling on petition by incarcerated sexually violent predator (SVP) for
conditional release, it is "likely" that SVP will engage in sexually violent criminal behavior due to his or her
diagnosed mental disorder if under supervision and treatment in the community, the meaning of "likely" is the
same as that applied in the context of petitions to commit or recommit a SVP, determinations at the probable
cause hearing, and determinations if a person was to be involuntarily committed as a SVP. People v. Rasmuson
(App. 2 Dist. 2006) 52 Cal.Rptr.3d 598, 145 Cal.App.4th 1487. Mental Health  465(5)

Sexually Violent Predators Act (SVPA) was valid as against claim that it violated equal protection because it
had a lower evidentiary standard than the mentally disordered offender law, the Lanterman-Petris-Short (LPS)
Act, and the commitment scheme for persons not guilty by reason of insanity; SVPA was similar to other
schemes, as it required proof of a current mental condition and current dangerousness but did not require a
recent overt act. People v. Hubbart (App. 6 Dist. 2001) 106 Cal.Rptr.2d 490, 88 Cal.App.4th 1202, rehearing
denied, review denied, certiorari denied 122 S.Ct. 1097, 534 U.S. 1143, 151 L.Ed.2d 994.

The Civil Discovery Act of 1986 applies to proceedings under the Sexually Violent Predator Act (SVPA), even
though it requires disclosure of some information; the proceedings are a "civil action or special proceeding of a
civil nature." Leake v. Superior Court (App. 3 Dist. 2001) 104 Cal.Rptr.2d 767, 87 Cal.App.4th 675, review
denied. Mental Health  455

Board of Prison Terms exceeded its statutory authority when it used a parole regulation to hold parolee beyond
his parole release date on determinate prison term and to revoke his parole based solely on determination that he
was suffering from mental disorder and was in need of psychiatric treatment; Board's use of expedient of
revocation, instead of civil commitment for mentally disordered inmate about to be released into community
was unauthorized given implied legislative intent to require Board to utilize civil commitment statutes when
confronted with impending release of mentally disordered inmate. Terhune v. Superior Court (App. 1 Dist.
1998) 76 Cal.Rptr.2d 841, 65 Cal.App.4th 864. Pardon And Parole  63

9. Purpose

California's Sexually Violent Predator Act (SVPA) has a dual purpose, to remove dangerous sexually violent
predators (SVP) from society and to provide them with treatment; the SVPA procedures and confinement are
civil in nature rather than criminal and punitive. Munoz v. Kolender, S.D.Cal.2002, 208 F.Supp.2d 1125.
Mental Health  456; Mental Health  465(1)

The purpose of the mental health evaluation of an offender prior to filing of a sexually violent predator (SVP)
petition is not to identify SVP's but, rather, to screen out those who are not SVP's. People v. Medina (App. 1
Dist. 2009) 89 Cal.Rptr.3d 830, 171 Cal.App.4th 805, as modified, rehearing denied, review denied. Mental
Health  461

The overall purposes of the Sexually Violent Predators Act (SVPA) are to protect the public from a select group
of extremely dangerous offenders and to provide treatment for those people. People v. Carroll (App. 5 Dist.
2007) 69 Cal.Rptr.3d 816, 158 Cal.App.4th 503, as modified, review denied. Mental Health  453; Mental
Health  465(3)

The purpose of the Sexually Violent Predator Act is to identify persons who have certain diagnosed mental
disorders that make them likely to engage in acts of sexual violence and to confine them for treatment of their
disorders only as long as the disorders persist and not for any punitive purposes. Murillo v. Superior Court



(App. 4 Dist. 2006) 49 Cal.Rptr.3d 511, 143 Cal.App.4th 730. Mental Health  453; Mental Health 
465(1)

The primary goal of the Sexually Violent Predator Act (SVPA) is treatment; no punitive purpose was intended.
People v. Sumahit (App. 3 Dist. 2005) 27 Cal.Rptr.3d 233, 128 Cal.App.4th 347, review denied. Mental Health

 453

Overall purpose of the Sexually Violent Predators Act is to protect the public from a select group of offenders
who are extremely dangerous and to provide treatment for them. People v. Ward (App. 4 Dist. 2002) 118
Cal.Rptr.2d 599, 97 Cal.App.4th 631, review denied. Mental Health  453

Purpose of requirement that a defendant be in custody at every step in the processing of a petition for his initial
or extended commitment under the Sexually Violent Predator Act is to protect the public, to ensure that an
alleged violent sexual predator is not loosed upon the world. People v. Badura (App. 4 Dist. 2002) 116
Cal.Rptr.2d 336, 95 Cal.App.4th 1218, review denied. Mental Health  454; Mental Health  466

Purpose of the various conditions placed by the legislature on any pretrial extension of the custody of a
defendant whose commitment or extended commitment is sought under the Sexually Violent Predator Act,
including successive findings of probable cause is to protect defendants, by ensuring that they cannot be kept in
custody beyond their release dates without some showing of good cause. People v. Badura (App. 4 Dist. 2002)
116 Cal.Rptr.2d 336, 95 Cal.App.4th 1218, review denied. Mental Health  455

Sexually Violent Predators Act (SVPA) reflects the Legislature's determination of the importance of identifying
and controlling persons whose criminal history and mental state render them sexually violent predators.
Albertson v. Superior Court (2001) 107 Cal.Rptr.2d 381, 25 Cal.4th 796, 23 P.3d 611, on remand 2001 WL
1190784, unpublished. Mental Health  453

The purpose of the Sexually Violent Predators Act (SVPA) is to assure that potential sexually violent predators
are identified, evaluated, and committed before their release into the community. People v. Martinez (App. 6
Dist. 2001) 105 Cal.Rptr.2d 841, 88 Cal.App.4th 465, as modified, review denied. Mental Health  453

Objective of Sexually Violent Predators Act (SVPA) is to identify individuals who have certain diagnosed
mental disorders which make them likely to engage in acts of sexual violence, and to confine them for treatment
of their disorders only as long as the disorders persist and not for any punitive purposes. Peters v. Superior
Court (App. 2 Dist. 2000) 94 Cal.Rptr.2d 350, 79 Cal.App.4th 845, as modified. Mental Health  433(2)

Object of Sexually Violent Predators Act (SVPA) is to identify individuals who have certain diagnosed mental
disorders which make them likely to engage in acts of sexual violence, and to confine them for treatment of
their disorders only as long as the disorders persist and not for any punitive purposes. Sporich v. Superior Court
(App. 2 Dist. 2000) 91 Cal.Rptr.2d 752, 77 Cal.App.4th 422, review denied. Mental Health  433(2)

Purpose of the Sexually Violent Predator (SVP) Act is protection of the public safety, not punishment of the
defendant. People v. Superior Court (Howard) (App. 6 Dist. 1999) 82 Cal.Rptr.2d 481, 70 Cal.App.4th 136, as
modified, review denied. Mental Health  433(2)

10. Nature and operation of proceedings

California's Sexually Violent Predator Act (SVPA) did not establish criminal proceedings and was not punitive,
and thus, did not violate ex post facto and double jeopardy principles, and did not violate the constitutional
guarantees against bills of attainder and bills of pains, to due process of law, and to equal protection; the fact
that the SVPA applied only to those with qualifying criminal "convictions" did not compel a different result.
Woodard v. Mayberg, N.D.Cal.2003, 242 F.Supp.2d 695. Constitutional Law  1100(5); Constitutional Law

 2820; Constitutional Law  3174; Constitutional Law  4342; Double Jeopardy  22; Mental
Health  433(2)

Mentally retarded woman, who was charged with felonies but found incompetent to stand trial, was not



similarly situated, for purposes of equal protection analysis, to people, such as mentally disordered offenders,
who have been found guilty of a crime and then committed to treatment and, therefore, equal protection did not
entitle mentally retarded woman to a jury hearing on the felony charges in order for them to be used as
indicators that the woman was dangerous to self or others, as a statutory requisite to her civil commitment.
People v. Sweeney (App. 4 Dist. 2009) 95 Cal.Rptr.3d 557, 175 Cal.App.4th 210. Constitutional Law 
3143; Jury  19(6.5)

Sexually Violent Predator Act did not impose a punishment on inmate, and thus, construing Act to permit the
extension of inmate's completed parole term did not constitute an unconstitutional ex post facto law by
retroactively increasing his completed sentence; because inmate's confinement pursuant to the Act was not
punishment, the time he spent awaiting full evaluation as a sexually violent predator candidate did not add to or
increase his prison sentence. In re Hovanski (App. 3 Dist. 2009) 95 Cal.Rptr.3d 370, 174 Cal.App.4th 1517,
review denied. Constitutional Law  2820; Mental Health  433(2)

The Sexually Violent Predator Act (SVPA) does not require the prosecutor to plead and/or prove to a trier of
fact that two evaluators agree. People v. Dean (App. 4 Dist. 2009) 94 Cal.Rptr.3d 478, 174 Cal.App.4th 186,
review denied. Mental Health  461

A Sexually Violent Predator Act (SVPA) commitment proceeding is civil in nature. People v. Medina (App. 1
Dist. 2009) 89 Cal.Rptr.3d 830, 171 Cal.App.4th 805, as modified, rehearing denied, review denied. Mental
Health  456

A proceeding under the Sexually Violent Predator Act is a special proceeding of a civil nature. Murillo v.
Superior Court (App. 4 Dist. 2006) 49 Cal.Rptr.3d 511, 143 Cal.App.4th 730. Mental Health  456

The Sexually Violent Predators Act (SVPA) is not punitive in purpose or effect, and its proceedings are civil in
nature. People v. Yartz (2005) 36 Cal.Rptr.3d 328, 37 Cal.4th 529, 123 P.3d 604. Mental Health  456

Because a sexually violent predator (SVP) commitment proceeding is not a criminal cause, but is civil in nature,
the state and federal constitutional protection of the right to a jury trial afforded to criminal defendants is
inapplicable. People v. Rowell (App. 3 Dist. 2005) 34 Cal.Rptr.3d 843, 133 Cal.App.4th 447, review denied.
Jury  19(6.5)

Because a sexually violent predator (SVP) commitment proceeding, like other civil commitment proceedings, is
a special proceeding, not a civil action, there is no constitutional right to a jury trial. People v. Rowell (App. 3
Dist. 2005) 34 Cal.Rptr.3d 843, 133 Cal.App.4th 447, review denied. Jury  19(6.5)

The Sexually Violent Predator Act (SVP Act) allows for the involuntary civil commitment of individuals who,
as a result of a diagnosed mental disorder, are likely to continue engaging in sexually violent criminal behavior
even after serving a prison sentence. In re Wright (App. 4 Dist. 2005) 27 Cal.Rptr.3d 281, 128 Cal.App.4th 663,
review denied. Mental Health  454; Mental Health  465(1)

Sexually Violent Predators Act (SVPA) does not require the state to complete the commitment process with
respect to a sexually violent predator (SVP) within a certain amount of time. People v. Ciancio (App. 2 Dist.
2003) 134 Cal.Rptr.2d 531, 109 Cal.App.4th 175, modified on denial of rehearing, review denied. Mental
Health  465(2)

In an extended commitment proceeding pursuant to the Sexually Violent Predator Act, the defendant is entitled
to a probable cause hearing, and the state may request a preliminary review of the petition for probable cause.
People v. Badura (App. 4 Dist. 2002) 116 Cal.Rptr.2d 336, 95 Cal.App.4th 1218, review denied. Mental Health

 462

Proceedings under Sexually Violent Predators Act (SVPA) are civil in nature. People v. Superior Court
(Preciado) (App. 4 Dist. 2001) 105 Cal.Rptr.2d 159, 87 Cal.App.4th 1122, review denied. Mental Health 
456



Commitment proceedings under Sexually Violent Predator Act are not required to be completed in their entirety
before an inmate's scheduled release date from prison, and thus failure of People to complete such proceedings
prior to inmate's release date did not result in a violation of inmate's procedural due process rights. People v.
Talhelm (App. 4 Dist. 2000) 102 Cal.Rptr.2d 150, 85 Cal.App.4th 400, review denied. Constitutional Law 
4344; Mental Health  465(1)

Proceedings under Sexually Violent Predators Act (SVPA) are deemed civil in nature. Sporich v. Superior
Court (App. 2 Dist. 2000) 91 Cal.Rptr.2d 752, 77 Cal.App.4th 422, review denied. Mental Health  456

Proceedings under Sexually Violent Predators (SVP) Act are civil. People v. Superior Court (Howard) (App. 6
Dist. 1999) 82 Cal.Rptr.2d 481, 70 Cal.App.4th 136, as modified, review denied. Mental Health  456

11. Validity of assessment protocol

Sexually violent predator (SVP) assessment protocol used to evaluate sex offender was an invalid underground
"regulation" under the Administrative Procedure Act (APA), where portions of the protocol applied generally
either to all evaluators or to all inmates referred by the Department of Mental Health (DMH) for treatment, or to
both, and portions of the protocol implemented or made specific the SVP law and the procedures the DMH
would use to implement the law. In re Ronje (App. 4 Dist. 2009) 101 Cal.Rptr.3d 689, 179 Cal.App.4th 509.
Mental Health  454

12. Commitment requirements

Offender's admission to the allegations of an initial sexually violent predator (SVP) two-year commitment
petition forfeited his appellate challenge to his subsequent indeterminate recommitment as SVP on the basis
that his initial mental health evaluation was performed using protocols established by invalid underground
regulation; offender's argument merely asserted that the court acted in excess of its jurisdiction. People v.
Medina (App. 1 Dist. 2009) 89 Cal.Rptr.3d 830, 171 Cal.App.4th 805, as modified, rehearing denied, review
denied. Mental Health  467

Offender's appeal of his recommitment as sexually violent predator (SVP) on the basis that his initial mental
health evaluation was performed using protocols established by invalid underground regulation was a collateral
attack on offender's initial judgment of commitment, and thus the only cognizable grounds for such an attack
would be a lack of fundamental jurisdiction, since offender's initial judgment of commitment had become final.
People v. Medina (App. 1 Dist. 2009) 89 Cal.Rptr.3d 830, 171 Cal.App.4th 805, as modified, rehearing denied,
review denied. Mental Health  467

Sexually Violent Predator Act requires that a defendant be in custody, pursuant to a prior commitment, when an
extended commitment petition is filed. People v. Badura (App. 4 Dist. 2002) 116 Cal.Rptr.2d 336, 95
Cal.App.4th 1218, review denied. Mental Health  466

When required evaluations by two psychotherapists have not been performed in connection with petition for
commitment under Sexually Violent Predators Act (SVPA), alleged sexually violent predator (SVP) may bring
that fact to trial court's attention and obtain appropriate relief. People v. Superior Court (Preciado) (App. 4 Dist.
2001) 105 Cal.Rptr.2d 159, 87 Cal.App.4th 1122, review denied. Mental Health  457

Sexually Violent Predator (SVP) Act requires a recent objective basis for commitment: the determination of
two experts, credited by the trier of fact, that a subject presently suffers from a mental disorder which
predisposes him to commit further sexually violent predatory crimes. People v. Poe (App. 1 Dist. 1999) 88
Cal.Rptr.2d 437, 74 Cal.App.4th 826. Mental Health  460(2)

Commitment under Sexually Violent Predators (SVP) Act has two essential requirements: first, two or more
convictions which qualify as sexually violent offenses, and second, a diagnosable mental disorder which
renders the defendant dangerous to others at the time of commitment. People v. Superior Court (Howard) (App.
6 Dist. 1999) 82 Cal.Rptr.2d 481, 70 Cal.App.4th 136, as modified, review denied. Mental Health  454



13. In custody

No requirement exists that custody of convicted sex offender must be lawful in order for support filing of
petition under Sexually Violent Predator (SVP) act, and a later judicial or administrative proceeding
determination that the custody was unlawful does not deprive the court of the power to proceed on an SVP
petition if the custody status when the petition was filed was the result of a good faith mistake of law or fact.
People v. Wakefield (App. 4 Dist. 2000) 97 Cal.Rptr.2d 221, 81 Cal.App.4th 893, review denied. Mental Health

 455

Convicted sex offender whose parole had been revoked was being held in custody due to a good faith mistake in
law, so that petition filed under Sexually Violent Predator (SVP) Act while he was in custody was sufficient to
confer jurisdiction under SVP Act even though custody was subsequently determined to have been unlawful
pursuant to petition for writ of habeas corpus, where order granting writ did not direct offender's release, but
indicated that Department of Corrections (DOC) could seek new revocation hearing, so that custody could have
subsequently been rendered "lawful" by a new revocation hearing. People v. Wakefield (App. 4 Dist. 2000) 97
Cal.Rptr.2d 221, 81 Cal.App.4th 893, review denied. Mental Health  455

Convicted sex offender, whose parole had been revoked for psychiatric treatment as a potentially dangerous
sexually violent predator (SVP) at time petition was filed under SVP Act, was being held in custody in good
faith, so that petition was sufficient to confer jurisdiction under SVP Act, where psychiatric revocation occurred
prior to issuance of appellate decision in Terhune v. Superior Court which struck down administrative scheme
used to hold sexually violent predators such as offender. People v. Wakefield (App. 4 Dist. 2000) 97
Cal.Rptr.2d 221, 81 Cal.App.4th 893, review denied. Mental Health  455

Inmate was in "custody" within meaning of Sexually Violent Predators Act (SVPA) when People petitioned for
his commitment as sexually violent predator (SVP), thus affording trial court jurisdiction to consider merits of
petition, even though inmate was not in "lawful" custody due to fact that his probation had been revoked for
psychiatric treatment, which was prohibited by Terhune decision; because revocation occurred before Terhune
was decided, there was no showing that any officials acted improperly in revoking inmate's parole, and when
People filed SVP petition, inmate's parole had been revoked and he was actually in custody. Garcetti v. Superior
Court (App. 2 Dist. 1998) 80 Cal.Rptr.2d 724, 68 Cal.App.4th 1105, review denied. Mental Health  455

14. Right to privacy

In proceedings under the Sexually Violent Predators Act (SVPA), sex offender's right to privacy was not
violated by prosecutor's examination of his psychological records; prosecutor's examination constituted at most
a minimal invasion due to offender's substantially diminished expectation of privacy concerning the records,
and that minimal intrusion was justified by the compelling public interests behind the SVPA and the
prosecutor's duty to make an independent and informed decision concerning whether to file a petition. People v.
Martinez (App. 6 Dist. 2001) 105 Cal.Rptr.2d 841, 88 Cal.App.4th 465, as modified, review denied.
Constitutional Law  1232; Mental Health  21

In proceedings under the Sexually Violent Predators Act (SVPA), whether sex offender had a reasonable
expectation of privacy in his medical and psychological records presented a mixed questions of law and fact.
People v. Martinez (App. 6 Dist. 2001) 105 Cal.Rptr.2d 841, 88 Cal.App.4th 465, as modified, review denied.
Mental Health  21

Even assuming that sex offender's right to privacy was violated, in proceedings under the Sexually Violent
Predators Act (SVPA), by prosecutor's examination of his psychological records, that violation would not
constitute reversible error per se; the alleged invasion of privacy did not deprive sex offender of his right to
counsel, implicate the impartiality of the trial judge, or lessen the state's burden of proof. People v. Martinez
(App. 6 Dist. 2001) 105 Cal.Rptr.2d 841, 88 Cal.App.4th 465, as modified, review denied. Mental Health 
21; Mental Health  467

15. Parole revocation



Inmate's parole had been revoked and he was received by the Department with less than nine months of his
sentence to be served, and thus, the six-month deadline for referring inmate for evaluation under sexually
violent predator statute did not apply and the referral could be made up to inmate's scheduled discharge from
custody. In re Hovanski (App. 3 Dist. 2009) 95 Cal.Rptr.3d 370, 174 Cal.App.4th 1517, review denied. Mental
Health  455

Proceedings under the Sexually Violent Predators Act (SVPA) could be brought against sex offender who was
taken in custody under former regulation stating that a mental disorder was a violation of parole; regulation was
not repealed until after SVPA petition was filed, and SVPA in effect at that time did not require lawful custody.
People v. Hubbart (App. 6 Dist. 2001) 106 Cal.Rptr.2d 490, 88 Cal.App.4th 1202, rehearing denied, review
denied, certiorari denied 122 S.Ct. 1097, 534 U.S. 1143, 151 L.Ed.2d 994.

Inmate was in "custody" following parole revocation for psychiatric treatment, despite the Court of Appeal's
invalidation of the revocation after referral for commitment under Sexually Violent Predators Act, and, thus,
petition for committing inmate was within trial court's jurisdiction or power; although filed prior to the petition,
Court of Appeal's decision became final after it, and erroneous revocation resulted from mistake of law. People
v. Superior Court (Whitley) (App. 1 Dist. 1999) 81 Cal.Rptr.2d 189, 68 Cal.App.4th 1383, rehearing denied,
review denied. Mental Health  455

16. Juvenile records

Trial court had no authority to release to the Board of Parole Hearings (BPH) sealed records of prisoner's
juvenile adjudication for BPH to use in a sexually violent predator (SVP) proceeding. In re James H.(App. 1
Dist. 2007) 65 Cal.Rptr.3d 410, 154 Cal.App.4th 1078. Infants  133

17. Concurrent jurisdiction

When two or more counties have jurisdiction to consider a petition to commit a sex offender under the Sexually
Violent Predators Act (SVPA), the discretion to decide where to file the petition belongs to the designated
attorney of each county, rather than to the Department of Mental Health (DMH).  Cheek v. Superior Court
(App. 6 Dist. 2002) 126 Cal.Rptr.2d 820, 103 Cal.App.4th 520. Mental Health  455

18. Aliens and immigrants

Petition for involuntary commitment of legal alien under Sexually Violent Predators (SVP) Act was
prematurely dismissed on basis that alien, having been convicted of numerous aggravated felonies, would be
deported should he be released to the community for outpatient treatment; although alien was conclusively
presumed to be deportable and Attorney General was obligated to begin deportation proceedings as
expeditiously as possible, Attorney General also had discretion to defer deportation in order to provide alien
with opportunity for outpatient treatment pursuant to SVP Act. People v. Superior Court (Perez) (App. 2 Dist.
1999) 89 Cal.Rptr.2d 326, 75 Cal.App.4th 394. Aliens, Immigration, And Citizenship  299

Neither the action of the People in filing petition for involuntary commitment of legal alien under Sexually
Violent Predators (SVP) Act, nor the decision of federal government to defer action on alien's deportation
pending outcome of SVP Act petition, resulted in invidiously disparate treatment under the otherwise neutral
SVP Act so as to violate equal protection; alien's contention that because of his aggravated felony convictions
he would be deported upon release to the community, and thus would not receive the benefit of conditional
release and outpatient treatment provided under SVP Act, was speculative and did not establish equal protection
violation. People v. Superior Court (Perez) (App. 2 Dist. 1999) 89 Cal.Rptr.2d 326, 75 Cal.App.4th 394. Aliens,
Immigration, And Citizenship  299; Constitutional Law  3113(1); Constitutional Law  3175;
Mental Health  454

19. Pleas

Commitment defendant might suffer under the Sexual Violent Predator (SVP) Act following plea of no contest
of committing a lewd act on a child under the age of 14 would be neither a "direct consequence" nor a "penal



consequence" of his plea, and thus the court was not required to advise of the possibility of such a commitment,
and there was no abuse of discretion in refusing to allow withdrawal of the plea, even if, by virtue of his plea
and admissions, defendant would necessarily be subject to a screening under the SVP Act before his release
from custody. People v. Moore (App. 1 Dist. 1998) 81 Cal.Rptr.2d 658, 69 Cal.App.4th 626, as modified,
review denied. Criminal Law  275.3

20. Advisement of rights

Civil commitment under Sexually Violent Predators Act (SVPA) was collateral consequence of defendant's
guilty plea to sex offenses rather than direct penal consequence, and thus, trial court was not required to advise
defendant of potential consequences under the Act before defendant pled guilty. People v. Ibanez (App. 4 Dist.
1999) 90 Cal.Rptr.2d 536, 76 Cal.App.4th 537, review denied. Criminal Law  273.1(4)

21. Time of adjudication

A determination that a sexually violent predator (SVP) is incompetent to refuse antipsychotic medication, or is
dangerous to himself or others, may be adjudicated at the time at which he or she is committed or recommitted
as an SVP, or within the commitment period. In re Calhoun (App. 2 Dist. 2004) 18 Cal.Rptr.3d 315, 121
Cal.App.4th 1315, rehearing denied. Mental Health  465(4)

22. Delays in proceedings

Just as unreasonable delay in run-of-the-mill criminal cases cannot be justified by simply asserting that the
public resources provided by the State's criminal-justice system are limited and that each case must await its
turn, post-deprivation, pretrial delays in proceedings to involuntarily commit a convicted sex offender as a
sexually violent predator cannot be routinely excused by systemic problems, such as understaffed public
prosecutor or public defender offices facing heavy caseloads, underdeveloped expert witness pools, or
insufficient judges or facilities to handle overcrowded trial dockets. People v. Litmon (App. 6 Dist. 2008) 76
Cal.Rptr.3d 122, 162 Cal.App.4th 383, review denied. Mental Health  462

23. Initial determination procedures

Process for determining whether convicted sex offender is "sexually violent predator" (SVP), meaning someone
who has been convicted of sexually violent crimes against multiple victims, for which he received determinate
sentence and has been diagnosed with mental disorder that makes him likely to commit additional sexually
violent criminal behavior, begins when the offender is scheduled to be released from custody following
determinate sentence or parole revocation. Turner v. Superior Court (App. 4 Dist. 2003) 130 Cal.Rptr.2d 300,
105 Cal.App.4th 1046, review denied. Mental Health  454; Mental Health  455

Probable cause hearing must be held in connection with a petition for a defendant's commitment under the
Sexually Violent Predator Act; this is a full adversarial evidentiary hearing, and the end of which the trial court
is required to determine, as a factual matter, whether there is probable cause to believe that the defendant is
likely to engage in sexually violent predatory criminal behavior upon release. People v. Badura (App. 4 Dist.
2002) 116 Cal.Rptr.2d 336, 95 Cal.App.4th 1218, review denied. Mental Health  462

Once the probable cause hearing required under the Sexually Violent Predator Act to be held in connection with
a petition for a defendant's commitment as a sexually violent predator has begun, the defendant must remain in
custody until it is over. People v. Badura (App. 4 Dist. 2002) 116 Cal.Rptr.2d 336, 95 Cal.App.4th 1218, review
denied. Mental Health  459

24. Additional precommitment examinations

Offender was not prejudiced by any deficiency in counsel's performance in failing to object to the protocols
used in the mental health evaluations preceding the filing of sexually violent predator (SVP) commitment and
recommitment petitions against offender on the basis that such protocols were invalid underground regulations,
and thus offender was not entitled to relief for any ineffective assistance of counsel, since even dismissal of the



commitment petition would not have constituted a "different" outcome for purposes of Sixth Amendment
prejudice, absent evidence showing reasonable probability that SVP proceedings would have been abandoned,
that protocols that complied with the Administrative Procedure Act (APA) would have resulted in a finding that
offender was not an SVP, or that formulation of APA-compliant protocols would have taken so long that due
process would have required offender's release; offender failed to discuss evidence in record relating to his own
disorder. People v. Medina (App. 1 Dist. 2009) 89 Cal.Rptr.3d 830, 171 Cal.App.4th 805, as modified,
rehearing denied, review denied. Mental Health  463

Offender's failure to raise the issue in the trial court hearing on his recommitment as sexually violent predator
(SVP) forfeited the argument on appeal that the mental health evaluations that preceded his recommitment were
invalid because they were based on protocols established through invalid underground regulation, since
offender failed to show that he was deprived of a fair trial or otherwise suffered prejudice. People v. Medina
(App. 1 Dist. 2009) 89 Cal.Rptr.3d 830, 171 Cal.App.4th 805, as modified, rehearing denied, review denied.
Mental Health  467

A petition for recommitment as sexually violent predator (SVP) is required to be preceded by the same type of
mental health evaluations as an initial SVP commitment petition. People v. Medina (App. 1 Dist. 2009) 89
Cal.Rptr.3d 830, 171 Cal.App.4th 805, as modified, rehearing denied, review denied. Mental Health  467

Sexually Violent Predators Act (SVPA), which generally allows State to conduct two precommitment mental
examinations of convicted sex offender who is subject of petition under SVPA, does not authorize additional
precommitment examinations in order to establish currency of professional evaluation of offender. Sporich v.
Superior Court (App. 2 Dist. 2000) 91 Cal.Rptr.2d 752, 77 Cal.App.4th 422, review denied. Mental Health 
461

No good cause existed to order mental examination of convicted sex offender who was subject of petition under
Sexually Violent Predators Act (SVPA), and thus, even if Code of Civil Procedure applies to SVPA petitions,
Code could not support order directing offender, who had already been evaluated twice pursuant to SVPA, to
submit to further examination to ensure currency of evaluation; while trial on SVPA petition had been delayed
numerous times, mere passage of time did not translate into good cause for further examinations, and no
showing was made that offender's mental status had changed at all. Sporich v. Superior Court (App. 2 Dist.
2000) 91 Cal.Rptr.2d 752, 77 Cal.App.4th 422, review denied. Mental Health  461

25. Recommitment procedures, generally

Trial court's finding that the People made a good faith mistake of law when they brought motions to
automatically convert Sexually Violent Predator Act (SVPA) committees' most recent two-year commitment
terms to indeterminate terms, in concluding that subsequent recommitment petitions were within the good faith
exception to the rule that a trial court lacks jurisdiction to consider an untimely SVPA commitment petition,
was supported by substantial evidence, including the fact that the trial court had granted the motions, the fact
that no published decision had construed the amendments to the SVPA authorizing indeterminate commitments
when the motions were filed, the People's almost immediate request for updated SVPA evaluations for the
committees after a Court of Appeal decision rejected automatic conversions of two-year commitment terms to
indeterminate terms, and the People's failure to file recommitment petitions until they received the evaluations.
Langhorne v. Superior Court (App. 6 Dist. 2009) 101 Cal.Rptr.3d 560, 179 Cal.App.4th 225, review denied.
Mental Health  466

There is nothing in the Sexually Violent Predator Act (SVPA) that mandates that the plaintiff be allowed to call
two or more experts to testify. People v. Dean (App. 4 Dist. 2009) 94 Cal.Rptr.3d 478, 174 Cal.App.4th 186,
review denied. Mental Health  460(2)

Offender's admission to the allegations of a sexually violent predator (SVP) recommitment petition, and consent
to entry of the recommitment order, forfeited any challenge to the recommitment on appeal, absent evidence
that the consent to judgment was merely given to facilitate an appeal following adverse determination of a
critical issue. People v. Medina (App. 1 Dist. 2009) 89 Cal.Rptr.3d 830, 171 Cal.App.4th 805, as modified,



rehearing denied, review denied. Mental Health  467

On appeal of offender's second recommitment as sexually violent predator (SVP), offender could not assert that
his mental health evaluation before the filing of the first SVP commitment petition against him was invalid
because it was performed using a protocol established by invalid underground regulation, absent evidence of
any unusual circumstances that prevented an earlier and more appropriate challenge to the evaluation protocol;
offender's challenge was a collateral attack on the final judgment initially committing him. People v. Medina
(App. 1 Dist. 2009) 89 Cal.Rptr.3d 830, 171 Cal.App.4th 805, as modified, rehearing denied, review denied.
Mental Health  467

The People's failure to obtain a recommitment order for a sex offender who was found to be a sexually violent
predator under the Sexually Violent Predator Act (SVP Act) within the two-year period of his initial
commitment did not deprive the trial court of jurisdiction to entertain two subsequent recommitment petitions;
the recommitment petitions were filed before the expiration of the respective underlying terms, and the statutory
scheme did not require that the recommitment order be obtained before the expiration of the underlying term.
Orozco v. Superior Court (App. 2 Dist. 2004) 11 Cal.Rptr.3d 573, 117 Cal.App.4th 170, rehearing denied,
review denied, certiorari denied 125 S.Ct. 617, 543 U.S. 1008, 160 L.Ed.2d 471. Mental Health  466

The procedures for an initial commitment as a sexually violent predator also apply to an extended commitment
to the extent possible. People v. Ward (App. 4 Dist. 2002) 118 Cal.Rptr.2d 599, 97 Cal.App.4th 631, review
denied. Mental Health  465(2)

All procedures for an initial commitment under the Sexually Violent Predator Act also apply to an extended
commitment. People v. Badura (App. 4 Dist. 2002) 116 Cal.Rptr.2d 336, 95 Cal.App.4th 1218, review denied.
Mental Health  455

Petition under Sexually Violent Predators Act (SVPA) must be based upon two evaluations by
psychotherapists, and filed before end of any current commitment; however, once petition is filed, there is no
additional limit on time in which allegations of petition must be tried. People v. Superior Court (Preciado)
(App. 4 Dist. 2001) 105 Cal.Rptr.2d 159, 87 Cal.App.4th 1122, review denied. Mental Health  457

Section of the Sexually Violent Predator Act (SVPA) which prescribes the prefiling administrative
requirements necessarily comes into play whenever the state seeks to recommit a sexually violent predator.
People v. Superior Court (App. 5 Dist. 2000) 101 Cal.Rptr.2d 874, 85 Cal.App.4th 207. Mental Health  466

Procedures for recommitment of a sexually violent predator (SVP) are the same as for the filing of an initial
petition for commitment, including requirements that person be evaluated by two psychologists or psychiatrists
and that State Department of Mental Health make available to the designated county attorney copies of the
evaluation reports. Butler v. Superior Court (App. 6 Dist. 2000) 93 Cal.Rptr.2d 468, 78 Cal.App.4th 1171.
Mental Health  466

Petition for additional two-year commitment of a sexually violent predator (SVP) must be based on SVP's
mental condition at the end of the initial two-year term. Butler v. Superior Court (App. 6 Dist. 2000) 93
Cal.Rptr.2d 468, 78 Cal.App.4th 1171. Mental Health  469(1)

26. Separate commitment petitions

A sex offender waived the issue of the People's delay in obtaining a recommitment order after the offender's
initial two-year period of commitment as a sexually violent predator under the Sexually Violent Predator Act
(SVP Act); at the expiration of the two-year period which would have constituted the first recommitment term,
the offender was still preparing his defense to the first recommitment petition. Orozco v. Superior Court (App. 2
Dist. 2004) 11 Cal.Rptr.3d 573, 117 Cal.App.4th 170, rehearing denied, review denied, certiorari denied 125
S.Ct. 617, 543 U.S. 1008, 160 L.Ed.2d 471. Mental Health  467

Sexually Violent Predator Act (SVPA) did not preclude filing of separate commitment petitions when convicted
sex offender was nearing completion of his sentence and again when his parole was revoked, given that the Act



expressly authorized the evaluation of sex offenders for possible commitment "whenever" one was incarcerated
and was either serving some determinate sentence or his parole had been revoked. Turner v. Superior Court
(App. 4 Dist. 2003) 130 Cal.Rptr.2d 300, 105 Cal.App.4th 1046, review denied. Mental Health  457

27. Voluntary recommitment

Petitioner's potential future confinement under California's Sexually Violent Predator Act (SVPA) following his
term of voluntary commitment, which commenced after an initial term of confinement under the SVPA, would
not be an injury fairly traceable to the initial SVPA confinement order, as would support petitioner's standing to
file habeas petition challenging the initial SVPA confinement order; if the state petitions to recommit petitioner,
the prerequisite for the recommitment would be petitioner's voluntary confinement. Jackson v. California Dept.
of Mental Health, C.A.9 (Cal.)2005, 399 F.3d 1069, opinion amended on rehearing 417 F.3d 1029, on remand
2007 WL 4526158, on remand 2006 WL 3347600, vacated. Habeas Corpus  233

Petitioner lacked standing to bring habeas petition challenging his confinement under California's Sexually
Violent Predator Act (SVPA), where petitioner was released from SVPA confinement and had voluntarily
recommitted himself at the time petition was filed, absent showing of continuing collateral effects of the SVPA
confinement. Jackson v. California Dept. of Mental Health, C.A.9 (Cal.)2005, 399 F.3d 1069, opinion amended
on rehearing 417 F.3d 1029, on remand 2007 WL 4526158, on remand 2006 WL 3347600, vacated. Habeas
Corpus  233

Petitioner's voluntary recommitment following his release from confinement under California's Sexually
Violent Predator Act (SVPA) was not an injury fairly traceable to his confinement under the SVPA, as would
support petitioner's standing to file habeas petition challenging SVPA confinement order, absent any
explanation as to reason for voluntary recommitment. Jackson v. California Dept. of Mental Health, C.A.9
(Cal.)2005, 399 F.3d 1069, opinion amended on rehearing 417 F.3d 1029, on remand 2007 WL 4526158, on
remand 2006 WL 3347600, vacated. Habeas Corpus  233

28. Psychiatric or psychological evaluations

The professional evaluations required by the Sexually Violent Predator Act (SVP Act) are a prerequisite to the
filing of a petition, and the evaluations serve as a procedural safeguard to prevent meritless petitions from
reaching trial. In re Wright (App. 4 Dist. 2005) 27 Cal.Rptr.3d 281, 128 Cal.App.4th 663, review denied.
Mental Health  461

To qualify as a secondary evaluator under the Sexually Violent Predator Act (SVP Act), the evaluator is
required to have a doctoral degree in psychology, rather than a degree in education psychology or education
with the field of specialization in counseling psychology or educational psychology. In re Wright (App. 4 Dist.
2005) 27 Cal.Rptr.3d 281, 128 Cal.App.4th 663, review denied. Mental Health  461

The Sexually Violent Predator Act (SVP Act) does not require that the requisite independent professionals'
evaluations be alleged or appended to a petition to commit. In re Wright (App. 4 Dist. 2005) 27 Cal.Rptr.3d
281, 128 Cal.App.4th 663, review denied. Mental Health  457; Mental Health  461

The requirement in the Sexually Violent Predator Act for evaluations is not one affecting disposition of the
merits; rather, it is a collateral procedural condition plainly designed to ensure that sexually violent predator
proceedings are initiated only when there is a substantial factual basis for doing so. People v. Scott (App. 6
Dist. 2002) 123 Cal.Rptr.2d 253, 100 Cal.App.4th 1060, review denied. Mental Health  460(2)

People's failure to obtain requisite two evaluations of sex offender by psychotherapists prior to filing of petition
to continue commitment under Sexually Violent Predators Act (SVPA) could be cured prior to expiration of
earlier commitment. People v. Superior Court (Preciado) (App. 4 Dist. 2001) 105 Cal.Rptr.2d 159, 87
Cal.App.4th 1122, review denied. Mental Health  457

Requirement of two evaluations of alleged sexually violent predator (SVP) by two psychotherapists prior to
filing of petition for commitment under Sexually Violent Predators Act (SVPA) is not one affecting disposition



of merits; rather, it is a collateral procedural condition plainly designed to insure that SVP proceedings are
initiated only when there is a substantial factual basis for doing so. People v. Superior Court (Preciado) (App. 4
Dist. 2001) 105 Cal.Rptr.2d 159, 87 Cal.App.4th 1122, review denied. Mental Health  457

Sexually Violent Predator Act (SVPA) required two concurring evaluations by practicing psychiatrists or
psychologists that sex offender was a sexually violent predator before the People could file a new petition to
extend the offender's original commitment as a sexually violent predator, and thus trial court properly dismissed
the People's petition for recommitment of offender which was supported by conflicting evaluations, with one of
evaluators concluding that offender was not a sexually violent predator. People v. Superior Court (App. 5 Dist.
2000) 101 Cal.Rptr.2d 874, 85 Cal.App.4th 207. Mental Health  466

Psychological evaluations of convicted sex offender which were performed prior to filing of first petition under
Sexually Violent Predator (SVP) Act could be relied on in connection with second petition, filed six months
later, to establish that offender had a "currently diagnosed" mental disorder justifying his commitment under
SVP Act, where both psychologists testified at probable cause hearing on second petition their diagnoses were
current and unchanged. People v. Wakefield (App. 4 Dist. 2000) 97 Cal.Rptr.2d 221, 81 Cal.App.4th 893,
review denied. Mental Health  460(2)

Fact that subsequent petition filed against convicted sex offender under Sexually Violent Predator (SVP) Act
six months after filing of initial petition was not based on new psychological screenings and evaluation of
offender, but on diagnoses of mental disorder made in connection with initial petition, did not render
commitment of offender invalid, where evaluations were sufficient for first petition, and commitment was based
on both petitions. People v. Wakefield (App. 4 Dist. 2000) 97 Cal.Rptr.2d 221, 81 Cal.App.4th 893, review
denied. Mental Health  460(2)

Where psychologist, who was retained by Department of Mental Health (DMH) to perform examination of
convicted sex offender in connection with attempt by DMH to continue offender's commitment under Sexually
Violent Persons Act (SVPA) beyond initial two-year period, formed conclusion that offender no longer met
criteria for classification as a sexually violent person (SVP), DMH could not "wave off" psychologist's
evaluation, but was obliged to accept it, and if its other expert made determination that offender did meet
criteria, to then appoint two additional independent evaluators to examine offender. Peters v. Superior Court
(App. 2 Dist. 2000) 94 Cal.Rptr.2d 350, 79 Cal.App.4th 845, as modified. Mental Health  466

Petition seeking extended commitment of convicted sex offender under Sexually Violent Persons Act (SVPA)
after completion of initial two-year commitment period is subject to general requirement under SVPA that
petition seeking commitment must be supported by two mental health evaluations conducted by at least two
practicing psychiatrists or psychologists. Peters v. Superior Court (App. 2 Dist. 2000) 94 Cal.Rptr.2d 350, 79
Cal.App.4th 845, as modified. Mental Health  466

29. Defective evaluations

Professional evaluations required by the Sexually Violent Predator Act (SVP Act) play an important role in the
statutory scheme, and appropriate relief may be obtained after bringing any defect in the evaluations to the trial
court's attention. In re Wright (App. 4 Dist. 2005) 27 Cal.Rptr.3d 281, 128 Cal.App.4th 663, review denied.
Mental Health  461

30. Use of evaluations

Split of opinion between the second set of evaluators as to whether person who was the subject of proceedings
under the Sexually Violent Predators Act satisfied statutory criteria for a "sexually violent predator" did not
require dismissal of proceedings; rather, later evaluations, which were required after split of opinion by first set
of evaluators, were intended for informational and evidentiary purposes. Gray v. Superior Court (App. 4 Dist.
2002) 115 Cal.Rptr.2d 477, 95 Cal.App.4th 322, review denied. Mental Health  457

Subject to right of alleged sexually violent predator (SVP) to cross-examine psychotherapists who performed
evaluations in connection with petition for commitment under Sexually Violent Predators Act (SVPA),



evaluation may be used to establish probable cause to believe that alleged SVP is likely to engage in sexually
violent predatory criminal behavior upon release. People v. Superior Court (Preciado) (App. 4 Dist. 2001) 105
Cal.Rptr.2d 159, 87 Cal.App.4th 1122, review denied. Mental Health  460(2)

31. Diagnosed mental disorder

Under the Sexually Violent Predator Act (SVPA), determination of SVP status depends on whether one
currently suffers from diagnosed mental disorder which prevents him from controlling sexually violent behavior
and makes him dangerous and likely to reoffend. Turner v. Superior Court (App. 4 Dist. 2003) 130 Cal.Rptr.2d
300, 105 Cal.App.4th 1046, review denied. Mental Health  454

32. Continuance

Trial court acted properly in dismissing the People's petition to recommit a sex offender under the Sexually
Violent Predator Act (SVPA) without granting the People a continuance in order to satisfy statutory
requirement of providing two concurring evaluations that the offender was a sexually violent predator, where
the People never informed trial court that they wanted additional time to comply; court could not be faulted for
failing to grant continuance that was never requested. People v. Superior Court (App. 5 Dist. 2000) 101
Cal.Rptr.2d 874, 85 Cal.App.4th 207. Mental Health  466

33. Exchange of expert witness information

An exchange of expert witness information as a preliminary step toward deposing the People's psychiatric
experts was required in a proceeding to commit an inmate to a secure mental health facility pursuant to the
Sexually Violent Predator Act (SVPA). Leake v. Superior Court (App. 3 Dist. 2001) 104 Cal.Rptr.2d 767, 87
Cal.App.4th 675, review denied. Pretrial Procedure  40

34. Psychotherapist-patient privilege

In proceedings under the Sexually Violent Predators Act (SVPA), the psychotherapist-patient privilege was not
violated by state's psychiatric experts' considering records and reports previously prepared by state hospital staff
and a psychological evaluator who examined sex offender to determine if he qualified as a mentally disordered
sex offender, as the privilege never attached to his communications with hospital staff and psychological
evaluator. People v. Martinez (App. 6 Dist. 2001) 105 Cal.Rptr.2d 841, 88 Cal.App.4th 465, as modified,
review denied. Privileged Communications And Confidentiality  312

35. Unlawful custody

An offender who has not been civilly committed, and is held after scheduled parole date for longer than hold
period to complete sexually violent predator (SVP) evaluation, is in "unlawful custody," requiring petition for
commitment as SVP to be dismissed unless unlawful custody resulted from good faith mistake of fact or law.
People v. Superior Court (App. 4 Dist. 2008) 71 Cal.Rptr.3d 462, 159 Cal.App.4th 301. Mental Health  455

A petition for commitment or recommitment as sexually violent predator (SVP) should be dismissed if filed
against an offender who is in unlawful custody that is not the result of a good faith mistake of fact or law.
People v. Superior Court (App. 4 Dist. 2008) 71 Cal.Rptr.3d 462, 159 Cal.App.4th 301. Mental Health  455

Extended commitment petition under the Sexually Violent Predator Act cannot be dismissed based on a later
determination that the defendant's custody was unlawful, provided the unlawful custody was the result of a
good faith mistake. People v. Badura (App. 4 Dist. 2002) 116 Cal.Rptr.2d 336, 95 Cal.App.4th 1218, review
denied. Mental Health  466

Sexually Violent Predator Act did not explicitly require that defendant with respect to whom state sought
extended commitment be in lawful custody, or unlawful custody as result of good-faith mistake, on date his
probable cause hearing began. People v. Badura (App. 4 Dist. 2002) 116 Cal.Rptr.2d 336, 95 Cal.App.4th 1218,
review denied. Mental Health  466



36. Assistance of counsel

Even if counsel was deficient in failing to move to dismiss sexually violent predator (SVP) petition for one of
two evaluator's lack of requisite credentials, SVP defendant suffered no prejudice; People would have been
allowed to file new petition supported by requisite evaluations, and only one expert was required at trial. In re
Wright (App. 4 Dist. 2005) 27 Cal.Rptr.3d 281, 128 Cal.App.4th 663, review denied. Mental Health  463

Defense counsel in sexually violent predator (SVP) proceeding was not ineffective in failing to discover that
evaluator lacked requisite credential of possessing doctoral degree in psychology, since reasonably competent
attorney would not have discovered defect; evaluator's resume and his testimony indicated that he held a degree
in "counseling psychology" and he may have attempted to conceal precise nature of his degree. In re Wright
(App. 4 Dist. 2005) 27 Cal.Rptr.3d 281, 128 Cal.App.4th 663, review denied. Mental Health  463

Counsel's conduct in misrepresenting parole status of committee in proceeding to commit him as a sexually
violent predator did not prejudice committee, as element of claim of ineffective assistance, since committee's
second attorney corrected the misrepresentation. Jones v. Attorney General of California, C.A.9 (Cal.)2008, 280
Fed.Appx. 646, 2008 WL 2224874, Unreported. Mental Health  463

37. Remedies

The appropriate remedy for the use of an assessment protocol which was an invalid underground regulation to
evaluate a sex offender for sexually violent predator (SVP) commitment was not to dismiss the commitment
petition, but rather to remand with directions to order new evaluations of offender and to conduct another
probable cause hearing, where offender challenged the use of the protocol by writ petition before his SVP
commitment trial. In re Ronje (App. 4 Dist. 2009) 101 Cal.Rptr.3d 689, 179 Cal.App.4th 509. Mental Health

 467

38. Mandamus

While appellate courts usually do not provide extraordinary relief concerning a pretrial discovery order, writ
review was appropriate to decide a significant issue of first impression whether civil discovery was available in
proceedings under the Sexually Violent Predator Act (SVPA). Leake v. Superior Court (App. 3 Dist. 2001) 104
Cal.Rptr.2d 767, 87 Cal.App.4th 675, review denied. Mandamus  32

Memorandum from State Department of Mental Health (DMH) explaining procedures for recommending
additional commitment of a sexually violent predator (SVP) was not properly before Court of Appeal in
mandamus proceedings by two sex offenders seeking dismissal of recommitment petitions, where document had
not been presented to trial court. Butler v. Superior Court (App. 6 Dist. 2000) 93 Cal.Rptr.2d 468, 78
Cal.App.4th 1171. Mandamus  168(3)

39. Writ of error coram nobis

Defendant's ignorance regarding the potential for civil commitment under the Sexually Violent Predators Act
(SVPA) if he pled guilty to sex offenses was a legal error rather than a factual error regarding a previously
unknown fact and therefore was an insufficient ground in support of his petition for writ of error coram nobis to
vacate judgment and withdraw guilty plea. People v. Ibanez (App. 4 Dist. 1999) 90 Cal.Rptr.2d 536, 76
Cal.App.4th 537, review denied. Criminal Law  1455; Criminal Law  1480

Defense counsel's alleged ineffectiveness in failing to inform defendant regarding the potential for civil
commitment under the Sexually Violent Predators Act (SVPA) if defendant pled guilty could not be raised in a
petition for writ of error coram nobis to vacate judgment and withdraw guilty plea. People v. Ibanez (App. 4
Dist. 1999) 90 Cal.Rptr.2d 536, 76 Cal.App.4th 537, review denied. Criminal Law  1519(8)

Even assuming that defendant's or trial court's ignorance regarding potential for civil commitment under
Sexually Violent Predators Act (SVPA) if defendant pled guilty to sex offenses was a factual error that was
suitable for coram nobis petition, defendant's mere speculation that trial court would have given defendant a



reduced plea if the potential consequences under the Act had been known did not establish that rendition of the
judgment would have been prevented in the absence of the error. People v. Ibanez (App. 4 Dist. 1999) 90
Cal.Rptr.2d 536, 76 Cal.App.4th 537, review denied. Criminal Law  1454

40. Habeas corpus

Decision of California appellate court, that due process did not require jury in civil commitment proceeding
under Sexually Violent Predator Act (SVPA) to determine if sex offender was completely unable to control his
behavior, was not objectively unreasonable application of decisions of United States Supreme Court, and thus
sex offender was not entitled to federal habeas relief; only some showing of abnormality was required, that
made it difficult, if not impossible, for dangerous person to control his dangerous behavior. Rose v. Mayberg,
C.A.9 (Cal.)2006, 454 F.3d 958, for additional opinion, see 189 Fed.Appx. 656, 2006 WL 2022393, certiorari
denied 127 S.Ct. 1271, 549 U.S. 1217, 167 L.Ed.2d 94. Habeas Corpus  537.1

Although sex offender's original term of civil commitment under California's Sexually Violent Predator Act
(SVPA) had expired, his habeas corpus suit challenging SVPA was not moot, since subsequent SVPA petitions
through which offender had been committed depended on legality of original SVPA petition. Rose v. Mayberg,
C.A.9 (Cal.)2006, 454 F.3d 958, for additional opinion, see 189 Fed.Appx. 656, 2006 WL 2022393, certiorari
denied 127 S.Ct. 1271, 549 U.S. 1217, 167 L.Ed.2d 94. Habeas Corpus  233

Petitioner was not entitled to federal habeas relief on his claim that the "11th hour" filing of a petition under
California's Sexually Violent Predator Act (SVPA) prejudiced his ability to defend himself; his claim was
speculative and without any definite proof of actual prejudice. Woodard v. Mayberg, N.D.Cal.2003, 242
F.Supp.2d 695. Habeas Corpus  537.1

Petition for writ of habeas corpus, in which defendant who was committed as sexually violent predator (SVP)
challenged qualifications of evaluator, was not moot, notwithstanding that district attorney filed recommitment
petition before expiration of current commitment period, since qualifications of evaluators were questions of
general interest that were likely to recur. In re Wright (App. 4 Dist. 2005) 27 Cal.Rptr.3d 281, 128 Cal.App.4th
663, review denied. Habeas Corpus  233

Petitioner's contention that state court lacked jurisdiction under California law to commit him as a sexually
violent predator because the commitment proceedings were initiated when he was neither serving a determinate
sentence nor in custody following the revocation of parole involved a matter of state law that had been resolved
against petitioner in state court, and thus was not subject to federal habeas review, notwithstanding petitioner's
allegation that his due process rights were violated by the alleged lack of jurisdiction. Jones v. Attorney General
of California, C.A.9 (Cal.)2008, 280 Fed.Appx. 646, 2008 WL 2224874, Unreported. Habeas Corpus  477

41. Dismissal of petition

Only when the People do not timely elect to retry a prisoner whose conviction has been reversed, or when the
prisoner is not convicted on retrial, is a pending sexually violent predator (SVP) petition against the prisoner
subject to dismissal. In re Smith (2008) 73 Cal.Rptr.3d 469, 42 Cal.4th 1251, 178 P.3d 446. Mental Health 
454; Mental Health  455

Once a sexually violent predator (SVP) petition has been properly filed, a reversal of the conviction that is the
basis of prison custody is not by itself grounds for dismissing the petition. In re Smith (2008) 73 Cal.Rptr.3d
469, 42 Cal.4th 1251, 178 P.3d 446. Mental Health  455

Provision that a sexually violent predator (SVP) civil commitment petition "shall not be dismissed on the basis
of a later judicial or administrative determination that the individual's custody was unlawful, if the unlawful
custody was the result of a good faith mistake of fact or law" did not apply to prisoner whose conviction that
was basis of his prison custody at time SVP proceedings were initiated had been reversed, where district
attorney elected not to refile charges against prisoner. In re Smith (2008) 73 Cal.Rptr.3d 469, 42 Cal.4th 1251,
178 P.3d 446. Mental Health  454; Mental Health  455



42. Estoppel

Under doctrine of judicial estoppel, stipulation signed by representatives of district attorney, public defender,
and superior court, requiring district attorney to seek two-year sexually violent predator (SVP) recommitments
for offenders whose recommitment petitions were filed before effective date of Sexually Violent Predator Act
(SVPA) amendments requiring indefinite commitments, precluded Attorney General from challenging superior
court's failure to impose indefinite commitment, in light of uncertain state of the law when the stipulation was
signed and enforced, and the parties' evident intent to avoid unwarranted dismissal of long-pending SVP
petitions; amended SVPA contained no express statutory provision authorizing recommitment, and stipulation
ensured that each potential SVP being represented by public defender would not demand immediate trial.
People v. Castillo (2010) 109 Cal.Rptr.3d 346, 49 Cal.4th 145, 230 P.3d 1132. Estoppel  68(2)

Under collateral estoppel principles, prior jury finding that convicted sex offender was not "sexually violent
predator" did not absolutely bar another petition seeking his involuntary commitment under the Sexually
Violent Predator Act (SVPA), given that his mental state could have changed, but neither was that finding
without significance in subsequent commitment proceedings, given the importance of knowing that the offender
had been recently found unlikely to commit violent predatory acts upon his release from incarceration. Turner
v. Superior Court (App. 4 Dist. 2003) 130 Cal.Rptr.2d 300, 105 Cal.App.4th 1046, review denied. Judgment

 644; Judgment  713(1); Judgment  715(3)

The People were precluded under the collateral estoppel doctrine from relitigating, during involuntary
commitment proceedings under the Sexually Violent Predator Act (SVPA), whether convicted sex offender was
likely to reoffend upon his release from incarceration, i.e., the precise issue decided in earlier commitment
proceedings under the Act; the jury had found in those earlier proceedings that the individual was unlikely to
reoffend at that time, and this finding had become the final determination of the trial court. Turner v. Superior
Court (App. 4 Dist. 2003) 130 Cal.Rptr.2d 300, 105 Cal.App.4th 1046, review denied. Judgment  644;
Judgment  715(2)

Determination under the Mentally Disordered Sex Offenders Act (MDSOA) more than 20 years earlier that
defendant was not a mentally disordered sex offender did not collaterally estop the court from litigating the
issue of defendant's mental health, in proceeding to commit defendant under the Sexually Violent Predators Act
(SVPA); the mental health of an individual changed over time and required reevaluation, the SVPA emphasized
a defendant's current threat to society and evaluated a defendant immediately prior to his release from
incarceration, while the MDSOA evaluated a defendant after conviction and before imposition of sentence to
determine whether a defendant should be imprisoned or confined to a mental health facility. People v. Carmony
(App. 3 Dist. 2002) 120 Cal.Rptr.2d 896, 99 Cal.App.4th 317, review denied, habeas corpus denied 2007 WL
2904090, certificate of appealability denied 2008 WL 744234. Judgment  648

Inmate's request to be housed at state hospital under the jurisdiction of the Department of Mental Health
estopped him from arguing that he was not in custody of the Department of Corrections and was not subject to
statute allowing referral for evaluation as a sexually violent predator if in the custody of the Department of
Corrections. People v. Superior Court (Whitley) (App. 1 Dist. 1999) 81 Cal.Rptr.2d 189, 68 Cal.App.4th 1383,
rehearing denied, review denied. Estoppel  63

Dismissal of petition to commit inmate as sexually violent predator did not collaterally estop state from arguing
that unlawfulness of parole revocation did not deprive court of power to consider subsequent petition to commit
inmate; the prior proceeding did not consider effect of the invalid revocation. People v. Superior Court
(Whitley) (App. 1 Dist. 1999) 81 Cal.Rptr.2d 189, 68 Cal.App.4th 1383, rehearing denied, review denied.
Judgment  751

43. Laches

State's failure to appeal dismissal of petition to commit inmate as sexually violent predator did not, under
doctrine of laches, bar state from arguing that unlawfulness of parole revocation did not deprive court of power
to consider subsequent petition to commit inmate; the two proceedings did not involve the same issue. People v.



Superior Court (Whitley) (App. 1 Dist. 1999) 81 Cal.Rptr.2d 189, 68 Cal.App.4th 1383, rehearing denied,
review denied. Mental Health  467

44. Jurisdiction, generally

Trial courts retained jurisdiction over petitions seeking to recommit persons as sexually violent predators (SVP)
after Sexually Violent Predator Act (SVPA) amendments requiring indefinite commitments, even though the
amended SVPA contained no express statutory provision authorizing recommitment. People v. Castillo (2010)
109 Cal.Rptr.3d 346, 49 Cal.4th 145, 230 P.3d 1132. Mental Health  466

Writ review was appropriate for an interim trial court order denying four sexually violent predator (SVP)
committees' motions to dismiss recommitment petitions filed after the end of their previous commitment terms,
since the issue raised by the committees regarding the application of the good faith exception to allow the trial
court to retain jurisdiction over an untimely petition to extend commitment was an issue of general importance
to the public and to the parties involved in Sexually Violent Predator Act (SVPA) proceedings. Langhorne v.
Superior Court (App. 6 Dist. 2009) 101 Cal.Rptr.3d 560, 179 Cal.App.4th 225, review denied. Mandamus 
43

Under the good faith exception to the rule that a trial court lacks jurisdiction to consider an untimely Sexually
Violent Predator Act (SVPA) commitment petition, proceedings under the SVPA may be brought against those
whose initial prison custody was valid, but who might evade sexually violent predator (SVP) commitment due
to erroneous parole revocations or extensions of sentence. Langhorne v. Superior Court (App. 6 Dist. 2009) 101
Cal.Rptr.3d 560, 179 Cal.App.4th 225, review denied. Mental Health  454; Mental Health  457

The good faith exception to the rule that a trial court lacks jurisdiction to consider an untimely Sexually Violent
Predator Act (SVPA) commitment petition applies in recommitment proceedings. Langhorne v. Superior Court
(App. 6 Dist. 2009) 101 Cal.Rptr.3d 560, 179 Cal.App.4th 225, review denied. Mental Health  466

A trial court lacks jurisdiction to consider an untimely Sexually Violent Predator Act (SVPA) recommitment
petition unless the SVPA's good faith exception applies. Langhorne v. Superior Court (App. 6 Dist. 2009) 101
Cal.Rptr.3d 560, 179 Cal.App.4th 225, review denied. Mental Health  466

A trial court's finding of good faith, in applying the good faith exception to the rule that a trial court lacks
jurisdiction to consider an untimely Sexually Violent Predator Act (SVPA) commitment petition, is reviewed
under the substantial evidence standard of review. Langhorne v. Superior Court (App. 6 Dist. 2009) 101
Cal.Rptr.3d 560, 179 Cal.App.4th 225, review denied. Mental Health  467

In general, the only act that may deprive a court of jurisdiction over the continuing commitment of an
individual as a sexually violent predator is the People's failure to file a petition for recommitment before the
expiration of the prior commitment. People v. Whaley (App. 6 Dist. 2008) 73 Cal.Rptr.3d 133, 160 Cal.App.4th
779, review denied. Mental Health  466

Trial court did not lose jurisdiction when it dismissed state's first petition for defendant's extended commitment
as a sexually violent predator, on the basis that petition was supported by only one psychological evaluation;
procedural defects did not deprive court of jurisdiction, two evaluations were not required, and state refiled
petition the same day original petition was dismissed. People v. Ward (App. 4 Dist. 2002) 118 Cal.Rptr.2d 599,
97 Cal.App.4th 631, review denied. Mental Health  455

Trial court had jurisdiction to entertain second petition to commit inmate as sexually violent predator (SVP)
while first petition remained on appeal before the Supreme Court, as each petition was based on separate
allegations of inmate's then-existing mental condition and dangerousness, regardless of whether second petition
was characterized as new or supplemental, and filing notice of appeal from commitment order in such a special
civil proceeding did not deprive trial court of jurisdiction to hear new petition. People v. Hedge (App. 4 Dist.
1999) 86 Cal.Rptr.2d 52, 72 Cal.App.4th 1466. Mental Health  455

Legislature intended the trial court to have continuing jurisdiction in civil proceedings under Sexually Violent



Predator Act to consider and review new matters involving the same person even when an earlier petition or
matter is pending appeal. People v. Hedge (App. 4 Dist. 1999) 86 Cal.Rptr.2d 52, 72 Cal.App.4th 1466. Mental
Health  455

Invalidity of psychiatric parole revocation procedures used to revoke inmate's parole did not deprive trial court
of jurisdiction to proceed with inmate's civil commitment as sexually violent predator (SVP) once he was
reincarcerated, regardless of whether his custody was lawful. People v. Hedge (App. 4 Dist. 1999) 86
Cal.Rptr.2d 52, 72 Cal.App.4th 1466. Mental Health  455

Lawful custody is not jurisdictional requirement for the filing of a petition for civil commitment under the
Sexually Violent Predators Act, only that sexually violent predator (SVP) be in custody under the jurisdiction of
Department of Corrections. People v. Hedge (App. 4 Dist. 1999) 86 Cal.Rptr.2d 52, 72 Cal.App.4th 1466.
Mental Health  455

45. Venue

Venue for petition to commit sex offender under Sexually Violent Predators Act (SVPA) was proper in county
in which offender had been convicted of crimes for which he was committed to prison even though it was not
the county in which offender had suffered his most recent conviction; statute providing for jurisdiction to
adjudicate SVPA commitment focused on county or counties that had convicted offender of crimes for which he
was committed to prison, not county that physically delivered offender into custody, and nothing in statute
required commitment petition to be filed in last county to commit offender to prison. People v. Krah (App. 1
Dist. 2003) 7 Cal.Rptr.3d 853, 114 Cal.App.4th 534, review denied. Mental Health  455

The phrase "the county," as used in Sexually Violent Predators Act's (SVPA) venue provision, is not limited to
one county when there is more than one county in which the sex offender was convicted of the offenses for
which he was committed to the jurisdiction of the Department of Corrections. Cheek v. Superior Court (App. 6
Dist. 2002) 126 Cal.Rptr.2d 820, 103 Cal.App.4th 520. Mental Health  455

Venue for state's petition to extend sex offender's commitment under the Sexually Violent Predators Act
(SVPA) was proper in the county where sex offender was convicted of rape and forcible oral copulation, or in
the county where he was convicted of rape and furnishing a controlled substance to minors, or in the county
where he was convicted of vehicle theft, as sex offender's status as a prisoner was based on the aggregate
sentence comprised of the prison commitments imposed in all three counties. Cheek v. Superior Court (App. 6
Dist. 2002) 126 Cal.Rptr.2d 820, 103 Cal.App.4th 520. Mental Health  466

Sexually Violent Predators Act's (SVPA) venue provision does not limit jurisdiction to the last county to
commit the sex offender to prison. Cheek v. Superior Court (App. 6 Dist. 2002) 126 Cal.Rptr.2d 820, 103
Cal.App.4th 520. Mental Health  455

46. Discovery

Requests for admissions may not be propounded in proceedings under the Sexually Violent Predator Act
because their use would eviscerate the Act's requirement that the state prove its case beyond a reasonable doubt
and, where the case is tried to a jury, obtain a unanimous verdict before a person may be committed; insisting
that the district attorney prove all of the elements at trial, rather than allowing requests for admissions, is not so
onerous that it should checkmate a person's due process rights. Murillo v. Superior Court (App. 4 Dist. 2006) 49
Cal.Rptr.3d 511, 143 Cal.App.4th 730. Mental Health  462

47. Presumptions and burden of proof

A sex offender who had been evaluated for sexually violent predator (SVP) commitment with an assessment
protocol which was an invalid underground regulation was not required to show prejudice from the use of the
protocol in order to obtain relief by writ petition before his SVP commitment trial. In re Ronje (App. 4 Dist.
2009) 101 Cal.Rptr.3d 689, 179 Cal.App.4th 509. Mental Health  467



48. Judicial notice

On appeal from order allowing disclosure to Board of Parole Hearings (BPH) of prisoner's sealed juvenile
records in proceeding to declare prisoner a sexually violent predator (SVP), the Court of Appeal would take
judicial notice of documents, reports, and transcripts from SVP proceeding involving this prisoner in another
county. In re James H.(App. 1 Dist. 2007) 65 Cal.Rptr.3d 410, 154 Cal.App.4th 1078. Evidence  43(4)

49. Expert testimony, generally

Defendant in sexually violent predator (SVP) commitment proceeding was not prejudiced even if designated
secondary evaluator supporting petition lacked requisite credentials; court found probable cause to proceed to
trial, and trial was otherwise fair as defendant presented his own expert and cross-examined the People's
witnesses. In re Wright (App. 4 Dist. 2005) 27 Cal.Rptr.3d 281, 128 Cal.App.4th 663, review denied. Mental
Health  461

Kelly hearing on admissibility of expert testimony was not required for testimony of People's experts that
defendant was likely to reoffend as a sexually violent predator under the Sexually Violent Predator Act,
inasmuch as testimony was not based solely upon results of a Static-99 psychological test; jury was not led to
believe that test procedures were objective and infallible, for although psychiatrist and psychologist used
Static-99 test during their evaluation, both experts testified that test was not definitive, that other factors were
considered in reaching an opinion, and that test was still being revised and had not yet been found to be
accurate. People v. Therrian (App. 3 Dist. 2003) 6 Cal.Rptr.3d 415, 113 Cal.App.4th 609, review denied.
Mental Health  460(2)

50. Admissibility of expert testimony

Sexually violent predator (SVP) statutes are enacted to address the problem posed by repeat sexual offenders
who have completed a term of incarceration but continue to present a danger to the public. People v. Superior
Court (App. 3 Dist. 2005) 24 Cal.Rptr.3d 66, 125 Cal.App.4th 1558, review denied. Mental Health  453

Expert testimony on likelihood that sex offender is a sexually violent predator and likely to reoffend is
admissible in commitment proceeding brought under Sexually Violent Predator Act. People v. Ward (App. 4
Dist. 1999) 83 Cal.Rptr.2d 828, 71 Cal.App.4th 368, as modified, review denied. Mental Health  460(2)

Determination that forensic psychologist and forensic psychiatrist who testified for state in proceeding under
Sexually Violent Predator Act were properly qualified and used appropriate methods was not abuse of
discretion; both had extensive experience in making psychological and psychiatric evaluations, their expertise
in diagnosis and treatment was closely related to the opinions they formed, and both applied accepted
diagnostic techniques in reaching their conclusions. People v. Ward (App. 4 Dist. 1999) 83 Cal.Rptr.2d 828, 71
Cal.App.4th 368, as modified, review denied. Mental Health  460(2)

Fact that state experts testifying in proceeding under Sexually Violent Predator Act may have used actuarial
models rather than the clinical models favored by Department of Mental Health (DMH), and may not have
specifically followed DMH handbook, was not a reason to exclude their testimony. People v. Ward (App. 4
Dist. 1999) 83 Cal.Rptr.2d 828, 71 Cal.App.4th 368, as modified, review denied. Mental Health  460(2)

Experts testifying in proceeding under Sexually Violent Predator Act are not restricted to one methodology or
another. People v. Ward (App. 4 Dist. 1999) 83 Cal.Rptr.2d 828, 71 Cal.App.4th 368, as modified, review
denied. Mental Health  460(2)

In determining admissibility of expert testimony in civil commitment proceeding under Sexually Violent
Predator Act, courts cannot dictate the expert's journey into a patient's mind. People v. Ward (App. 4 Dist.
1999) 83 Cal.Rptr.2d 828, 71 Cal.App.4th 368, as modified, review denied. Mental Health  460(2)

51. Sufficiency of evidence

The probable cause hearing in a sexually violent predator (SVP) proceeding is analogous to a preliminary



hearing in a criminal case. People v. Medina (App. 1 Dist. 2009) 89 Cal.Rptr.3d 830, 171 Cal.App.4th 805, as
modified, rehearing denied, review denied. Mental Health  462

The filing of a sexually violent predator (SVP) petition initiates a new round of proceedings, and rather than
merely demonstrating the existence of the two evaluations required by the SVP Act, the People are required to
show the more essential fact that the alleged SVP is a person likely to engage in sexually violent predatory
criminal behavior. In re Wright (App. 4 Dist. 2005) 27 Cal.Rptr.3d 281, 128 Cal.App.4th 663, review denied.
Mental Health  454

In commitment proceeding under Sexually Violent Predators Act (SVPA), evidence of terms and conditions of
parole release for sex offender was not relevant in determining whether sex offender had type of medical
condition that constitutes element of definition of sexually violent predator; evidence of terms and conditions of
parole release had no bearing on whether offender had disorder which made it likely he would reoffend, and
evidence of terms and conditions of parole release did not relate to nature of sex offender's disorder or reflect in
any way his willingness or ability to pursue treatment voluntarily. People v. Krah (App. 1 Dist. 2003) 7
Cal.Rptr.3d 853, 114 Cal.App.4th 534, review denied. Mental Health  460(1)

52. Questions of fact

Once a petition under the Sexually Violent Predators Act has been filed, and the trial court has found probable
cause to exist, the matter should proceed to trial and the question of whether a person is a sexually violent
predator should be left to the trier of fact, unless the prosecuting attorney is satisfied that proceedings should be
abandoned. Gray v. Superior Court (App. 4 Dist. 2002) 115 Cal.Rptr.2d 477, 95 Cal.App.4th 322, review
denied. Mental Health  462

53. Review

Irregularities in the preliminary hearing under the Sexually Violent Predator Act are subject to harmless error
review; no reversal is necessary unless the defendant can show that he or she was denied a fair trial or had
otherwise suffered prejudice. People v. Talhelm (App. 4 Dist. 2000) 102 Cal.Rptr.2d 150, 85 Cal.App.4th 400,
review denied. Mental Health  467

Interpretations by State Department of Mental Health of statutory procedures for recommitment of a sexually
violent predator (SVP) are not binding on courts or even necessarily authoritative; courts are required to review
statutory scheme independently. Butler v. Superior Court (App. 6 Dist. 2000) 93 Cal.Rptr.2d 468, 78
Cal.App.4th 1171. Statutes  219(9.1)

Involuntary civil commitment statutes are subject to the most rigorous form of constitutional review. Sporich v.
Superior Court (App. 2 Dist. 2000) 91 Cal.Rptr.2d 752, 77 Cal.App.4th 422, review denied. Mental Health 
32

§ 6601. Persons in custody; determination as potential sexually violent predator; prerelease evaluations;
petition for commitment; time limitations exclusion; costs to department; reports 
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Section operative until execution of specified declaration by director or Jan. 1, 2012,
whichever occurs first.  See, also, section operative upon execution of specified

declaration by director or Jan. 1, 2012, whichever occurs first.

(a)(1) Whenever the Secretary of the Department of Corrections and Rehabilitation determines that an
individual who is in custody under the jurisdiction of the Department of Corrections and Rehabilitation, and
who is either serving a determinate prison sentence or whose parole has been revoked, may be a sexually
violent predator, the secretary shall, at least six months prior to that individual's scheduled date for release from



prison, refer the person for evaluation in accordance with this section.  However, if the inmate was received by
the department with less than nine months of his or her sentence to serve, or if the inmate's release date is
modified by judicial or administrative action, the secretary may refer the person for evaluation in accordance
with this section at a date that is less than six months prior to the inmate's scheduled release date.

(2) A petition may be filed under this section if the individual was in custody pursuant to his or her determinate
prison term, parole revocation term, or a hold placed pursuant to Section 6601.3, at the time the petition is filed.
A petition shall not be dismissed on the basis of a later judicial or administrative determination that the
individual's custody was unlawful, if the unlawful custody was the result of a good faith mistake of fact or law.
This paragraph shall apply to any petition filed on or after January 1, 1996.

(b) The person shall be screened by the Department of Corrections and Rehabilitation and the Board of Parole
Hearings based on whether the person has committed a sexually violent predatory offense and on a review of
the person's social, criminal, and institutional history.  This screening shall be conducted in accordance with a
structured screening instrument developed and updated by the State Department of Mental Health in
consultation with the Department of Corrections and Rehabilitation.  If as a result of this screening it is
determined that the person is likely to be a sexually violent predator, the Department of Corrections and
Rehabilitation shall refer the person to the State Department of Mental Health for a full evaluation of whether
the person meets the criteria in Section 6600.

(c) The State Department of Mental Health shall evaluate the person in accordance with a standardized
assessment protocol, developed and updated by the State Department of Mental Health, to determine whether
the person is a sexually violent predator as defined in this article.  The standardized assessment protocol shall
require assessment of diagnosable mental disorders, as well as various factors known to be associated with the
risk of reoffense among sex offenders.  Risk factors to be considered shall include criminal and psychosexual
history, type, degree, and duration of sexual deviance, and severity of mental disorder.

(d) Pursuant to subdivision (c), the person shall be evaluated by two practicing psychiatrists or psychologists, or
one practicing psychiatrist and one practicing psychologist, designated by the Director of Mental Health, one or
both of whom may be independent professionals as defined in subdivision (g).  If both evaluators concur that
the person has a diagnosed mental disorder so that he or she is likely to engage in acts of sexual violence
without appropriate treatment and custody, the Director of Mental Health shall forward a request for a petition
for commitment under Section 6602 to the county designated in subdivision (i).  Copies of the evaluation
reports and any other supporting documents shall be made available to the attorney designated by the county
pursuant to subdivision (i) who may file a petition for commitment.

(e) If one of the professionals performing the evaluation pursuant to subdivision (d) does not concur that the
person meets the criteria specified in subdivision (d), but the other professional concludes that the person meets
those criteria, the Director of Mental Health shall arrange for further examination of the person by two
independent professionals selected in accordance with subdivision (g).

(f) If an examination by independent professionals pursuant to subdivision (e) is conducted, a petition to request
commitment under this article shall only be filed if both independent professionals who evaluate the person
pursuant to subdivision (e) concur that the person meets the criteria for commitment specified in subdivision
(d).  The professionals selected to evaluate the person pursuant to subdivision (g) shall inform the person that
the purpose of their examination is not treatment but to determine if the person meets certain criteria to be
involuntarily committed pursuant to this article.  It is not required that the person appreciate or understand that
information.

(g) Any independent professional who is designated by the Secretary of the Department of Corrections and
Rehabilitation or the Director of Mental Health for purposes of this section shall not be a state government
employee, shall have at least five years of experience in the diagnosis and treatment of mental disorders, and
shall include psychiatrists and licensed psychologists who have a doctoral degree in psychology.  The
requirements set forth in this section also shall apply to any professionals appointed by the court to evaluate the



person for purposes of any other proceedings under this article.

(h) If the State Department of Mental Health determines that the person is a sexually violent predator as defined
in this article, the Director of Mental Health shall forward a request for a petition to be filed for commitment
under this article to the county designated in subdivision (i).  Copies of the evaluation reports and any other
supporting documents shall be made available to the attorney designated by the county pursuant to subdivision
(i) who may file a petition for commitment in the superior court.

(i) If the county's designated counsel concurs with the recommendation, a petition for commitment shall be filed
in the superior court of the county in which the person was convicted of the offense for which he or she was
committed to the jurisdiction of the Department of Corrections and Rehabilitation.  The petition shall be filed,
and the proceedings shall be handled, by either the district attorney or the county counsel of that county.  The
county board of supervisors shall designate either the district attorney or the county counsel to assume
responsibility for proceedings under this article.

(j) The time limits set forth in this section shall not apply during the first year that this article is operative.

(k) If the person is otherwise subject to parole, a finding or placement made pursuant to this article shall toll the
term of parole pursuant to Article 1 (commencing with Section 3000) of Chapter 8 of Title 1 of Part 3 of the
Penal Code.

(l) Pursuant to subdivision (d), the attorney designated by the county pursuant to subdivision (i) shall notify the
State Department of Mental Health of its decision regarding the filing of a petition for commitment within 15
days of making that decision.

(m)(1) The department shall provide the fiscal and policy committees of the Legislature, including the
Chairperson of the Joint Legislative Budget Committee, and the Department of Finance, with a semiannual
update on the progress made to hire qualified state employees to conduct the evaluation required pursuant to
subdivision (d).  The first update shall be provided no later than July 10, 2009.

(2) On or before January 2, 2010, the department shall report to the Legislature on all of the following:

(A) The costs to the department for the sexual offender commitment program attributable to the provisions in
Proposition 83 of the November 2006 general election, otherwise known as Jessica's Law.

(B) The number and proportion of inmates evaluated by the department for commitment to the program as a
result of the expanded evaluation and commitment criteria in Jessica's Law.

(C) The number and proportion of those inmates who have actually been committed for treatment in the
program.

(3) This section shall remain in effect and be repealed on the date that the director executes a declaration, which
shall be provided to the fiscal and policy committees of the Legislature, including the Chairperson of the Joint
Legislative Budget Committee, and the Department of Finance, specifying that sufficient qualified state
employees have been hired to conduct the evaluations required pursuant to subdivision (d), or January 1, 2012,
whichever occurs first.

CREDIT(S)
(Added by Stats.1995, c. 763 (A.B.888), § 3.  Amended by Stats.1996, c. 4 (A.B.1496), § 1, eff. Jan. 25, 1996;
Stats.1996, c. 462 (A.B.3130), § 5, eff. Sept. 13, 1996; Stats.1998, c. 961 (S.B.1976), § 3, eff. Sept. 29, 1998;
Stats.1999, c. 136 (S.B.11), § 1, eff. July 22, 1999; Stats.2006, c. 337 (S.B.1128), § 54, eff. Sept. 20, 2006;
Initiative Measure (Prop. 83,§ 26, approved Nov. 7, 2006, eff. Nov. 8, 2006); Stats.2008, c. 601 (S.B.1546), § 2,
eff. Sept. 30, 2008; Stats.2010, c. 710 (S.B.1201), § 3.)

Repeal

For repeal of this section, see its terms.



Historical Notes

Historical And Statutory Notes

2010 Main Volume
Legislative findings and declarations relating to Stats.1995, c. 763 (A.B.888), see Historical and

Statutory Notes under Welfare and Institutions Code § 6600.
The 1996 amendment by c. 4, in the second sentence of subd.(h), substituted "petition for commitment

in the superior court" for "petition for commitment".
The 1996 amendment by c. 462, in subd.(a), added the second sentence, relating to referrals for

evaluation less than six months before release date; in subd.(i), substituted "was committed to" for
"is under" preceding "the jurisdiction of the Department of Corrections"; and added subd.(k),
relating to toll or discharge of the term of parole.

The 1996 amendment of this section by c. 462 (A.B.3130) explicitly amended the 1996 amendment of
this section by c. 4 (A.B.1496).

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

Stats.1998, c. 961 (S.B.1976), added subd.(l), relating to notification of the decision regarding filing of a
petition for commitment and made a nonsubstantive change.

Stats.1999, c. 136 (S.B.11), in subd.(a), designated par.(1) and added par.(2) relating to petitions filed on
or after Jan. 1, 1996.

Section 3 of Stats.1999, c. 136 (S.B.11), provides:
"SEC. 3 The Legislature finds and declares that paragraph (2) of subdivision (a) of Section 6601 is

declaratory of existing law.  The Sexually Violent Predator Act authorizes civil commitment of
persons who pose a danger as a result of a mental disorder if released from custody.  Therefore,
where a petition for commitment of a sexually violent predator has been filed, it is not the intent of
the Legislature that a person be released based upon a subsequent judicial or administrative finding
that all or part of a determinate prison sentence, parole revocation term, or a hold placed pursuant to
Section 6601.3, was unlawful."

Stats.2006, c. 337 (S.B.1128), in subd.(a)(1), substituted "secretary" for "director" in the first sentence;
in subd.(g) substituted "Secretary of the Department of Corrections and Rehabilitation" for "Director
of Corrections"; in subd.(k), added the second sentence; and substituted "Department of Corrections
and Rehabilitation" for "Department of Corrections", throughout.

For short title of act, legislative findings and declarations, and appropriations, severability, cost
reimbursement, and urgency effective provisions relating to Stats.2006, c. 337 (S.B.1128), see
Historical and Statutory Notes under Government Code § 68152.

Initiative Measure (Prop. 83), in subd.(k), substituted "shall toll" for "shall not toll, discharge, or
otherwise affect".

Short title, findings and declarations, intent, severability, and amendment provisions relating to
Initiative Measure (Prop. 83), see Historical and Statutory Notes under Penal Code § 209.

Stats.2008, c. 601 (S.B.1546), in subd.(a)(1), in the first sentence, substituted "Secretary of the
Department of Corrections and Rehabilitation" for "Director of Corrections" and substituted
"Department of Corrections and Rehabilitation" for "Department of Corrections", substituted
"secretary" for "director" in two places; in subd.(b), substituted "Department of Corrections and
Rehabilitation and the Board of Parole Hearings" for "Department of Corrections and the Board of
Prison Terms", substituted "Department of Corrections and Rehabilitation" for "Department of
Corrections", in two places; in subd.(d), added at the end of the first sentence, ", one or both of
whom may be independent professionals as defined in subdivision (g)"; in subd.(g), substituted
"Secretary of the Department of Corrections and Rehabilitation" for "Director of Corrections"; in
subd.(i), substituted "Department of Corrections and Rehabilitation" for "Director of Corrections";



and added subd.(m).
Sections 1 and 4 of Stats.2008, c. 601 (S.B.1546), provide:
"SECTION 1. The Legislature finds and declares all of the following:
"(a) There is within the State Department of Mental Health the Sex Offender Commitment Program

(SOCP).  The SOCP exists to implement the provisions of the sexually violent predator civil
commitment program (Article 4 (commencing with Section 6600) of Part 2 of Division 6 of the
Welfare and Institutions Code).

"(b) The sexually violent predator civil commitment program requires clinical evaluations of potential
sexually violent predators for possible commitment in order to provide treatment, as well as to
protect California's citizens from possible victimization by sexually violent predators.

"(c) Persons referred to the SOCP by the Department of Corrections and Rehabilitation as possible
sexually violent predators and who meet the preliminary screening criteria must undergo
precommitment evaluations by at least two professionals who meet the requirements specified in
Section 6601 of the Welfare and Institutions Code.

"(d) It is difficult for the state to recruit and retain individuals with the required expertise within the civil
service.

"(e) Evaluations must be conducted in a timely manner to avoid the release into society of possible
sexually violent predators.

"(f) It is the intent of the Legislature to ensure the protection of California's residents by providing the
State Department of Mental Health with the necessary flexibility in obtaining experienced
professionals, both within the civil service and through contracts, so that sexually violent predator
evaluations can occur within the statutory timeframe."

"SEC. 4. This act is an urgency statute necessary for the immediate preservation of the public peace,
health, or safety within the meaning of Article IV of the Constitution and shall go into immediate
effect.  The facts constituting the necessity are:

"To ensure the protection of California's residents by authorizing the State Department of Mental Health
to obtain the assistance of experienced mental health professionals through contracts, as well as civil
service, to perform sexually violent predator evaluations in a timely manner, and to avoid the release
of prisoners who might otherwise be subject to civil commitment as sexually violent predators, it is
necessary that this act take immediate effect."

2010 Legislation
Stats.2010, c. 710 (S.B.1201), in subd.(m)(3), substituted "2012" for "2011".
2010 Main Volume
Former Notes
Another § 6601, added by Stats.1995, c. 762 (S.B.1143), § 3, relating to evaluation as a sexually violent

predator, was repealed by Stats.1997, c. 17 (S.B.947), § 151.
Former § 6601, enacted by Stats.1937, c. 369, pp. 1153, 1154, § 6001, amended by Stats.1955, c. 111, p.

574, § 7, relating to admission of mentally irresponsible persons to state hospitals, was repealed by
Stats.1967, c. 1667,§ 36.5, operative July 1, 1969.  See Welfare and Institutions Code § 7226.

Research References

Constitutional Provisions

Constitution Art. 2, § 10, and Art. 18, § 4, provide in part that an initiative statute or referendum (Art. 2,
§ 10), or an amendment or revision of the Constitution (Art. 18, § 4), "approved by a majority of
votes thereon takes effect the day after the election unless the measure provides otherwise."

Cross References

Department of Corrections and Rehabilitation, generally, see Penal Code § 5000 et seq.
Department of Finance, generally, see Government Code § 13000 et seq.



Department of Mental Health, generally, see Welfare and Institutions Code § 4000 et seq.
"Diagnosed mental disorder" defined for purposes of this Article, see Welfare and Institutions Code

§ 6600.
"Predatory" defined for purposes of this Article, see Welfare and Institutions Code § 6600.
"Sexually violent predator" defined for purposes of this Article, see Welfare and Institutions Code §

6600.

Code Of Regulations References

Assessment of sexually violent predators,
Application of chapter, see 9 Cal. Code of Regs. § 4000.
Evaluator requirements, see 9 Cal. Code of Regs. § 4005.

Parole revocation, parole hold policy, sexually violent predator screening, holds, and board
determinations, see 15 Cal. Code of Regs. § 2600.1.

Law Review And Journal Commentaries

The California Sexually Violent Predator Act and the failure to mentally evaluate sexually violent
child molesters.  Nicole Yell, 33 Golden Gate U. L.Rev. 295 (2003).

Closing the loophole in California's Sexually Violent Predator Act: Jessica's Law's band-aid will not
result in treatment for sexual predators.  Melissa M. Mathews, 39 McGeorge L. Rev. 877 (2008).

The coalescence of law and science in an era of school drug testing:  Beyond Vernonia, Earls and
Joye.  George S. Yacoubian, Jr. 27 J. Juvenile L., 1 (2006).

Incarcerating California's children: The detrimental impact of California's Extended Detention Act.
Trisha Lemons, 30 T. Jefferson L. Rev. 751 (2008).

A primer on the civil trial of a sexually violent predator. Judge Joan Comparet-Cassani, 37 San
Diego L. Rev. 1057 (Fall 2000).

When hysteria and good intentions collide: Constitutional considerations of California's sexual
predator punishment and control act.  Anna Barvir, 29 Whittier L. Rev. 679 (2008).

2010 Main Volume

United States Code Annotated

Child protection, civil commitment, dangerous sexual offenders, state programs, see 42 U.S.C.A. §
16971.

Civil commitment, sexually dangerous persons, see 18 U.S.C.A. § 4248.

United States Supreme Court

Sexually violent predators, civil confinement, ex post facto and double jeopardy claims, see Seling
v. Young, 2001, 121 S.Ct. 727, 531 U.S. 250, 148 L.Ed.2d 734, on remand 248 F.3d 1197.

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §§1417D, 1417C
Witkin, Procedure (4th ed) Actions §45
Cal Jur 3d Incomp §§18, 19, 23

Notes Of Decisions

Additional commitment period, procedures, generally 25
Additional precommitment examinations 24
Admissibility of expert testimony 50
Advisement of rights 20
Aliens and immigrants 18
Assistance of counsel 36



Burden of proof 47
Commitment requirements 12
Concurrent jurisdiction 17
Construction and application 7
Construction with other laws 8
Continuance 32
Counsel, assistance of 36
Cruel and unusual punishment 3
Defective evaluations 29
Delays in proceedings 22
Diagnosed mental disorder 31
Discovery 46
Dismissal of petition 41
Due process 1
Equal protection 2
Estoppel 42
Evidence, sufficiency of 51
Exchange of expert witness information 33
Expert testimony 49-50

Expert testimony - Admissibility of 50
Expert testimony - Generally 49

Fact questions 52
Habeas corpus 40
Immigrants 18
In custody 13
Initial determination procedures 23
Interrogations 24
Judicial notice 48
Jurisdiction 17, 44

Jurisdiction - Concurrent 17
Jurisdiction - Generally 44

Jury questions 52
Juvenile records 16
Laches 43
Legislative intent 9
Mandamus 38
Nature and operation of proceedings 10
Parole revocation 15
Pleas 19
Presumptions and burden of proof 47
Privacy rights 14
Privilege, psychotherapist-patient 34
Psychiatric or psychological evaluations 28
Psychotherapist-patient privilege 34
Purpose 9
Questions of fact 52
Recommitment procedures, generally 25
Remedies 37
Review 53
Right to privacy 14
Right to speedy trial 4
Self-representation 5



Separate commitment petitions 26
Sufficiency of evidence 51
Time of adjudication 21
Unlawful custody 35
Use of evaluations 30
Validity of assessment protocol 11
Venue 45
Vested statutory rights 6
Voluntary recommitment 27
Writ of error coram nobis 39

1. Due process

California Court of Appeal's ruling that prisoner's commitment proceedings under Sexually Violent Predator
Act (SVPA) did not violate due process, despite fact that he was held due to "mistake of law" when his SVPA
proceedings began, was not contrary to, or unreasonable application of Supreme Court precedent, and,
therefore, habeas corpus relief was not warranted; Court of Appeal identified correct legal principle and applied
it reasonably. Hubbart v. Knapp, C.A.9 (Cal.)2004, 379 F.3d 773, certiorari denied 125 S.Ct. 913, 543 U.S.
1071, 160 L.Ed.2d 807. Habeas Corpus  537.1

Predatory nature of predicate offenses was not an element in determining whether a defendant was a sexually
violent predator under California's Sexually Violent Predator Act (SVPA), thus defeating claim that the SVPA
violated due process and equal protection by arbitrarily allowing California Department of Corrections (CDC)
and Department of Mental Health (DMH) evaluators to determine whether predicate offenses were "predatory."
Woodard v. Mayberg, N.D.Cal.2003, 242 F.Supp.2d 695. Constitutional Law  3174; Constitutional Law

 4342; Mental Health  433(2)

California's Sexually Violent Predator Act (SVPA) provided sufficient procedural due process protections,
despite sex offender's claim that his due process rights were violated because he was not afforded notification of
the implementation of the SVPA screening and evaluation process until prison personnel advised him of the
initial scheduled appointment with the first evaluator approximately 14 hours prior to that appointment; the
screening and evaluation process did not appear to amount to the sort of dispositive hearing requiring advance
notice to marshal the facts and prepare a defense, and the offender had an opportunity to challenge every aspect
of his commitment. Woodard v. Mayberg, N.D.Cal.2003, 242 F.Supp.2d 695. Constitutional Law  4344;
Mental Health  433(2)

The evaluation of a sex offender for sexually violent predator (SVP) commitment with an assessment protocol
which was an invalid underground regulation under the Administrative Procedure Act (APA) did not violate the
offender's right to due process under Fourteenth Amendment, even though offender's private interest in the
outcome of the commitment proceeding was significant, where the government's interest was also substantial,
and the procedures of probable cause hearing and trial provided adequate protection against erroneous
deprivation from the invalid assessment protocol. In re Ronje (App. 4 Dist. 2009) 101 Cal.Rptr.3d 689, 179
Cal.App.4th 509. Constitutional Law  4344; Mental Health  454

Recommitment process under the Sexually Violent Predator Act (SVPA) did not violate defendant's due process
rights, although the People were able to present two expert witnesses paid for by the Department of Mental
Health while indigent defendant was only able to call one court-appointed expert, as defendant was fully able to
present his side of the story to the trier of fact. People v. Dean (App. 4 Dist. 2009) 94 Cal.Rptr.3d 478, 174
Cal.App.4th 186, review denied. Constitutional Law  4344; Mental Health  433(2)

Both the Sixth Amendment of the federal Constitution and the due process guarantees of the state and federal
Constitutions require that a criminal defendant receive notice of the charges adequate to give a meaningful
opportunity to defend against them. People v. Carroll (App. 5 Dist. 2007) 69 Cal.Rptr.3d 816, 158 Cal.App.4th



503, as modified, review denied. Constitutional Law  4579; Indictment And Information  56

Although a Sexually Violent Predators Act (SVPA) proceeding is civil, not criminal, in nature, because civil
commitment involves a significant deprivation of liberty, a defendant in an SVPA proceeding is entitled to due
process protections. People v. Carroll (App. 5 Dist. 2007) 69 Cal.Rptr.3d 816, 158 Cal.App.4th 503, as
modified, review denied. Constitutional Law  4344; Mental Health  455

Due process under the Sexually Violent Predators Act (SVPA) is not measured by the rights accorded a
defendant in criminal proceedings, but by the standard applicable to civil proceedings. People v. Lopez (App. 6
Dist. 2006) 53 Cal.Rptr.3d 549, 146 Cal.App.4th 1263, review denied. Constitutional Law  4342; Mental
Health  455

Due process under the Sexually Violent Predators Act (SVPA) is not measured by the rights accorded a
defendant in criminal proceedings, but by the standard applicable to civil proceedings. People v. Fraser (App. 6
Dist. 2006) 42 Cal.Rptr.3d 424, 138 Cal.App.4th 1430, as modified, review denied. Constitutional Law 
4342; Mental Health  455

A defendant in a Sexually Violent Predators Act (SVPA) proceeding is entitled to due process protections,
because civil commitment involves a significant deprivation of liberty. People v. Fraser (App. 6 Dist. 2006) 42
Cal.Rptr.3d 424, 138 Cal.App.4th 1430, as modified, review denied. Constitutional Law  4344; Mental
Health  455

The People's failure to obtain a recommitment order for a sex offender who was found to be a sexually violent
predator under the Sexually Violent Predator Act (SVP Act) within the two-year period of his initial
commitment did not violate the offender's right to due process, where the record reflected that the delay in
bringing the matter to trial was attributable to the offender's counsel or to the offender himself. Orozco v.
Superior Court (App. 2 Dist. 2004) 11 Cal.Rptr.3d 573, 117 Cal.App.4th 170, rehearing denied, review denied,
certiorari denied 125 S.Ct. 617, 543 U.S. 1008, 160 L.Ed.2d 471. Constitutional Law  4344; Mental Health

 466

Due process did not require that defendant receive advance notice that he was being evaluated by the
Department of Mental Health to determine whether defendant was a sexually violent predator; a determination
of whether to seek commitment for a defendant under the Sexually Violent Predators Act (SVPA) cannot be
made until after a defendant was evaluated and two evaluators agreed that a defendant had "a diagnosed mental
disorder so that he or she is likely to engage in acts of sexual violence without appropriate treatment and
custody." People v. Carmony (App. 3 Dist. 2002) 120 Cal.Rptr.2d 896, 99 Cal.App.4th 317, review denied,
habeas corpus denied 2007 WL 2904090, certificate of appealability denied 2008 WL 744234. Constitutional
Law  4344; Mental Health  458

Due process did not entitle defendant to counsel at the time he was interviewed by two mental health evaluators
to determine whether defendant was a sexually violent predator; at the time of the interviews defendant had not
been found to be a sexually violent predator and a petition for his commitment had not been filed, and
appointment of counsel would have caused undue administrative burden and would not have increased the
accuracy of the process. People v. Carmony (App. 3 Dist. 2002) 120 Cal.Rptr.2d 896, 99 Cal.App.4th 317,
review denied, habeas corpus denied 2007 WL 2904090, certificate of appealability denied 2008 WL 744234.
Constitutional Law  4344; Mental Health  463

2. Equal protection

Sexually violent predator (SVP) statute does not violate equal protection clause in providing disparate treatment
to SVPs than that provided to mentally disordered offenders (MDOs), as such groups are not similarly situated;
definition of mental disorder under SVP statute is less exacting than definition under MDO commitment
scheme, and SVP statute requires finding that the person is likely to commit violent sex crimes, whereas MDO
commitments require present threat of harm. People v. Calderon (App. 2 Dist. 2004) 21 Cal.Rptr.3d 92, 124
Cal.App.4th 80, review denied. Constitutional Law  3175; Mental Health  433(2)



3. Cruel and unusual punishment

Allegations that civil detainee, who had been adjudicated a sexually violent predator and was temporarily
detained in county jail awaiting judicial proceedings, was handcuffed while speaking with his lawyer, housed
with prisoners, subject to strip searches, poor food, poor condition of clothes, and extended lock downs was
insufficient to support a claim brought pursuant to § 1983 for Eighth Amendment cruel and unusual
punishment, as the indignities resulting from his confinement in the county jail did not expose detainee to an
excessive risk to his health and safety. Munoz v. Kolender, S.D.Cal.2002, 208 F.Supp.2d 1125. Mental Health

 459; Sentencing And Punishment  1596

4. Right to speedy trial

The ultimate responsibility for bringing a person to trial on a petition to involuntarily commit a convicted sex
offender as a sexually violent predator at a meaningful time rests with the government. People v. Litmon (App.
6 Dist. 2008) 76 Cal.Rptr.3d 122, 162 Cal.App.4th 383, review denied. Mental Health  462

Pretrial delay on consolidated petitions to have sex offender involuntarily recommitted as sexually violent
predator after first recommitment period of two years had expired and second one was set to expire violated sex
offender's right to speedy trial under Barker; sex offender asserted his right to speedy trial and opposed
postponement of retrial that had been scheduled after first hearing ended in mistrial, and sex offender remained
confined for entire pretrial period. People v. Litmon (App. 6 Dist. 2008) 76 Cal.Rptr.3d 122, 162 Cal.App.4th
383, review denied. Mental Health  466

5. Self-representation

People v. Sokolsky (App. 2 Dist. 2010) 107 Cal.Rptr.3d 149, 182 Cal.App.4th 1568, as modified, review
granted and cause transferred 111 Cal.Rptr.3d 18, 232 P.3d 1202.

6. Vested statutory rights

Former California statute requiring the State Department of Mental Health to develop a voluntary experimental
treatment program for persons convicted of certain sex offenses did not create a private right of contract against
the government for sex offender treatment, thus defeating a claim that the California's Sexually Violent Predator
Act (SVPA) impaired vested statutory rights. Woodard v. Mayberg, N.D.Cal.2003, 242 F.Supp.2d 695. Mental
Health  433(2)

7. Construction and application

California law did not require a sex offender to have been placed in a state hospital and treated before he could
be committed under the California's Sexually Violent Predator Act (SVPA); neither of two criminal statutes
cited provided any sort of treatment to the offender, much less precluded the state from committing him under
the SVPA. Woodard v. Mayberg, N.D.Cal.2003, 242 F.Supp.2d 695. Mental Health  454

The rule that the right to relief without any showing of prejudice will be limited to pretrial challenges of
irregularities applies to denial of substantive rights and technical irregularities in Sexually Violent Predator Act
(SVPA) proceedings. In re Ronje (App. 4 Dist. 2009) 101 Cal.Rptr.3d 689, 179 Cal.App.4th 509. Mental Health

 467

If the People seek to continue sexually violent predator (SVP) commitment proceedings against someone whose
present conviction has been reversed, it must retry and reconvict him. In re Smith (2008) 73 Cal.Rptr.3d 469, 42
Cal.4th 1251, 178 P.3d 446. Mental Health  454

An offender is "likely to engage in sexually violent predatory criminal behavior" upon his or her release from
prison, as element for finding probable cause to proceed to trial for civil commitment under Sexually Violent
Predators Act (SVPA), if the offender presents a serious and well-founded risk of committing sexually violent
criminal acts that will be of a predatory nature, taking into account the offender's amenability to voluntary
treatment upon release from prison. Cooley v. Superior Court (2002) 127 Cal.Rptr.2d 177, 29 Cal.4th 228, 57



P.3d 654, rehearing denied, as modified. Mental Health  454

Sexually Violent Predator Act provides that a defendant must be in custody when the initial petition for his or
her commitment is filed; however, it also provides that a petition shall not be dismissed on the basis of a later
judicial or administrative determination that the defendant's custody was unlawful, if the unlawful custody was
the result of a good faith mistake of fact or law. People v. Badura (App. 4 Dist. 2002) 116 Cal.Rptr.2d 336, 95
Cal.App.4th 1218, review denied. Mental Health  454

Sexually Violent Predators Act (SVPA) is narrowly construed to serve the legitimate and compelling state
interests of protecting the public from the danger posed by violent sex offenders, and treating persons with
uncontrollable mental disorders. Peters v. Superior Court (App. 2 Dist. 2000) 94 Cal.Rptr.2d 350, 79
Cal.App.4th 845, as modified. Mental Health  433(2)

Criminal defendant cannot be committed under Sexually Violent Predators (SVP) Act, which affects substantial
private liberty interest because Act allows detention of defendant who has served his underlying prison term
and is scheduled to be released on parole, absent state's compliance with Act's procedural requirements and
proof beyond a reasonable doubt that defendant is, due to diagnosed mental disorder, a danger to health and
safety of others because he is likely to engage in acts of sexual violence upon his release. People v. Superior
Court (Howard) (App. 6 Dist. 1999) 82 Cal.Rptr.2d 481, 70 Cal.App.4th 136, as modified, review denied.
Mental Health  454; Mental Health  460(1)

Under California law, even assuming that the Board of Prison Terms (BPT) exceeded its authority when it
ordered inmate, who had been incarcerated for parole violation, detained for several days beyond his scheduled
release date so that petition could be filed to civilly confine him as sexually violent predator (SVP), any such
unlawful custody did not require dismissal of the SVP petition, absent any evidence to suggest that California
officials were acting in bad faith. Jackson v. California Dept. of Mental Health, C.A.9 (Cal.)2009, 318
Fed.Appx. 582, 2009 WL 613095, Unreported. Mental Health  467

8. Construction with other laws

California Court of Appeal's determination that Sexually Violent Predator Act (SVPA) did not violate equal
protection rights of prisoner who was held due to "mistake of law" when his SVPA proceedings began was not
contrary to or unreasonable application of Supreme Court precedent, and, therefore, habeas corpus relief was
not warranted. Hubbart v. Knapp, C.A.9 (Cal.)2004, 379 F.3d 773, certiorari denied 125 S.Ct. 913, 543 U.S.
1071, 160 L.Ed.2d 807. Habeas Corpus  537.1

Office of Administrative Law's (OAL) determination that sexually violent predator (SVP) assessment protocol
used to evaluate sex offender was an underground regulation under Administrative Procedure Act (APA),
though not binding on the Court of Appeal, was entitled to due deference. In re Ronje (App. 4 Dist. 2009) 101
Cal.Rptr.3d 689, 179 Cal.App.4th 509. Mental Health  467

In determining whether, for purposes of ruling on petition by incarcerated sexually violent predator (SVP) for
conditional release, it is "likely" that SVP will engage in sexually violent criminal behavior due to his or her
diagnosed mental disorder if under supervision and treatment in the community, the meaning of "likely" is the
same as that applied in the context of petitions to commit or recommit a SVP, determinations at the probable
cause hearing, and determinations if a person was to be involuntarily committed as a SVP. People v. Rasmuson
(App. 2 Dist. 2006) 52 Cal.Rptr.3d 598, 145 Cal.App.4th 1487. Mental Health  465(5)

Sexually Violent Predators Act (SVPA) was valid as against claim that it violated equal protection because it
had a lower evidentiary standard than the mentally disordered offender law, the Lanterman-Petris-Short (LPS)
Act, and the commitment scheme for persons not guilty by reason of insanity; SVPA was similar to other
schemes, as it required proof of a current mental condition and current dangerousness but did not require a
recent overt act. People v. Hubbart (App. 6 Dist. 2001) 106 Cal.Rptr.2d 490, 88 Cal.App.4th 1202, rehearing
denied, review denied, certiorari denied 122 S.Ct. 1097, 534 U.S. 1143, 151 L.Ed.2d 994.

The Civil Discovery Act of 1986 applies to proceedings under the Sexually Violent Predator Act (SVPA), even



though it requires disclosure of some information; the proceedings are a "civil action or special proceeding of a
civil nature." Leake v. Superior Court (App. 3 Dist. 2001) 104 Cal.Rptr.2d 767, 87 Cal.App.4th 675, review
denied. Mental Health  455

Board of Prison Terms exceeded its statutory authority when it used a parole regulation to hold parolee beyond
his parole release date on determinate prison term and to revoke his parole based solely on determination that he
was suffering from mental disorder and was in need of psychiatric treatment; Board's use of expedient of
revocation, instead of civil commitment for mentally disordered inmate about to be released into community
was unauthorized given implied legislative intent to require Board to utilize civil commitment statutes when
confronted with impending release of mentally disordered inmate. Terhune v. Superior Court (App. 1 Dist.
1998) 76 Cal.Rptr.2d 841, 65 Cal.App.4th 864. Pardon And Parole  63

9. Purpose

California's Sexually Violent Predator Act (SVPA) has a dual purpose, to remove dangerous sexually violent
predators (SVP) from society and to provide them with treatment; the SVPA procedures and confinement are
civil in nature rather than criminal and punitive. Munoz v. Kolender, S.D.Cal.2002, 208 F.Supp.2d 1125.
Mental Health  456; Mental Health  465(1)

The purpose of the mental health evaluation of an offender prior to filing of a sexually violent predator (SVP)
petition is not to identify SVP's but, rather, to screen out those who are not SVP's. People v. Medina (App. 1
Dist. 2009) 89 Cal.Rptr.3d 830, 171 Cal.App.4th 805, as modified, rehearing denied, review denied. Mental
Health  461

The overall purposes of the Sexually Violent Predators Act (SVPA) are to protect the public from a select group
of extremely dangerous offenders and to provide treatment for those people. People v. Carroll (App. 5 Dist.
2007) 69 Cal.Rptr.3d 816, 158 Cal.App.4th 503, as modified, review denied. Mental Health  453; Mental
Health  465(3)

The purpose of the Sexually Violent Predator Act is to identify persons who have certain diagnosed mental
disorders that make them likely to engage in acts of sexual violence and to confine them for treatment of their
disorders only as long as the disorders persist and not for any punitive purposes. Murillo v. Superior Court
(App. 4 Dist. 2006) 49 Cal.Rptr.3d 511, 143 Cal.App.4th 730. Mental Health  453; Mental Health 
465(1)

The primary goal of the Sexually Violent Predator Act (SVPA) is treatment; no punitive purpose was intended.
People v. Sumahit (App. 3 Dist. 2005) 27 Cal.Rptr.3d 233, 128 Cal.App.4th 347, review denied. Mental Health

 453

Overall purpose of the Sexually Violent Predators Act is to protect the public from a select group of offenders
who are extremely dangerous and to provide treatment for them. People v. Ward (App. 4 Dist. 2002) 118
Cal.Rptr.2d 599, 97 Cal.App.4th 631, review denied. Mental Health  453

Purpose of requirement that a defendant be in custody at every step in the processing of a petition for his initial
or extended commitment under the Sexually Violent Predator Act is to protect the public, to ensure that an
alleged violent sexual predator is not loosed upon the world. People v. Badura (App. 4 Dist. 2002) 116
Cal.Rptr.2d 336, 95 Cal.App.4th 1218, review denied. Mental Health  454; Mental Health  466

Purpose of the various conditions placed by the legislature on any pretrial extension of the custody of a
defendant whose commitment or extended commitment is sought under the Sexually Violent Predator Act,
including successive findings of probable cause is to protect defendants, by ensuring that they cannot be kept in
custody beyond their release dates without some showing of good cause. People v. Badura (App. 4 Dist. 2002)
116 Cal.Rptr.2d 336, 95 Cal.App.4th 1218, review denied. Mental Health  455

Sexually Violent Predators Act (SVPA) reflects the Legislature's determination of the importance of identifying
and controlling persons whose criminal history and mental state render them sexually violent predators.



Albertson v. Superior Court (2001) 107 Cal.Rptr.2d 381, 25 Cal.4th 796, 23 P.3d 611, on remand 2001 WL
1190784, unpublished. Mental Health  453

The purpose of the Sexually Violent Predators Act (SVPA) is to assure that potential sexually violent predators
are identified, evaluated, and committed before their release into the community. People v. Martinez (App. 6
Dist. 2001) 105 Cal.Rptr.2d 841, 88 Cal.App.4th 465, as modified, review denied. Mental Health  453

Objective of Sexually Violent Predators Act (SVPA) is to identify individuals who have certain diagnosed
mental disorders which make them likely to engage in acts of sexual violence, and to confine them for treatment
of their disorders only as long as the disorders persist and not for any punitive purposes. Peters v. Superior
Court (App. 2 Dist. 2000) 94 Cal.Rptr.2d 350, 79 Cal.App.4th 845, as modified. Mental Health  433(2)

Object of Sexually Violent Predators Act (SVPA) is to identify individuals who have certain diagnosed mental
disorders which make them likely to engage in acts of sexual violence, and to confine them for treatment of
their disorders only as long as the disorders persist and not for any punitive purposes. Sporich v. Superior Court
(App. 2 Dist. 2000) 91 Cal.Rptr.2d 752, 77 Cal.App.4th 422, review denied. Mental Health  433(2)

Purpose of the Sexually Violent Predator (SVP) Act is protection of the public safety, not punishment of the
defendant. People v. Superior Court (Howard) (App. 6 Dist. 1999) 82 Cal.Rptr.2d 481, 70 Cal.App.4th 136, as
modified, review denied. Mental Health  433(2)

10. Nature and operation of proceedings

California's Sexually Violent Predator Act (SVPA) did not establish criminal proceedings and was not punitive,
and thus, did not violate ex post facto and double jeopardy principles, and did not violate the constitutional
guarantees against bills of attainder and bills of pains, to due process of law, and to equal protection; the fact
that the SVPA applied only to those with qualifying criminal "convictions" did not compel a different result.
Woodard v. Mayberg, N.D.Cal.2003, 242 F.Supp.2d 695. Constitutional Law  1100(5); Constitutional Law

 2820; Constitutional Law  3174; Constitutional Law  4342; Double Jeopardy  22; Mental
Health  433(2)

Mentally retarded woman, who was charged with felonies but found incompetent to stand trial, was not
similarly situated, for purposes of equal protection analysis, to people, such as mentally disordered offenders,
who have been found guilty of a crime and then committed to treatment and, therefore, equal protection did not
entitle mentally retarded woman to a jury hearing on the felony charges in order for them to be used as
indicators that the woman was dangerous to self or others, as a statutory requisite to her civil commitment.
People v. Sweeney (App. 4 Dist. 2009) 95 Cal.Rptr.3d 557, 175 Cal.App.4th 210. Constitutional Law 
3143; Jury  19(6.5)

Sexually Violent Predator Act did not impose a punishment on inmate, and thus, construing Act to permit the
extension of inmate's completed parole term did not constitute an unconstitutional ex post facto law by
retroactively increasing his completed sentence; because inmate's confinement pursuant to the Act was not
punishment, the time he spent awaiting full evaluation as a sexually violent predator candidate did not add to or
increase his prison sentence. In re Hovanski (App. 3 Dist. 2009) 95 Cal.Rptr.3d 370, 174 Cal.App.4th 1517,
review denied. Constitutional Law  2820; Mental Health  433(2)

The Sexually Violent Predator Act (SVPA) does not require the prosecutor to plead and/or prove to a trier of
fact that two evaluators agree. People v. Dean (App. 4 Dist. 2009) 94 Cal.Rptr.3d 478, 174 Cal.App.4th 186,
review denied. Mental Health  461

A Sexually Violent Predator Act (SVPA) commitment proceeding is civil in nature. People v. Medina (App. 1
Dist. 2009) 89 Cal.Rptr.3d 830, 171 Cal.App.4th 805, as modified, rehearing denied, review denied. Mental
Health  456

A proceeding under the Sexually Violent Predator Act is a special proceeding of a civil nature. Murillo v.



Superior Court (App. 4 Dist. 2006) 49 Cal.Rptr.3d 511, 143 Cal.App.4th 730. Mental Health  456

The Sexually Violent Predators Act (SVPA) is not punitive in purpose or effect, and its proceedings are civil in
nature. People v. Yartz (2005) 36 Cal.Rptr.3d 328, 37 Cal.4th 529, 123 P.3d 604. Mental Health  456

Because a sexually violent predator (SVP) commitment proceeding is not a criminal cause, but is civil in nature,
the state and federal constitutional protection of the right to a jury trial afforded to criminal defendants is
inapplicable. People v. Rowell (App. 3 Dist. 2005) 34 Cal.Rptr.3d 843, 133 Cal.App.4th 447, review denied.
Jury  19(6.5)

Because a sexually violent predator (SVP) commitment proceeding, like other civil commitment proceedings, is
a special proceeding, not a civil action, there is no constitutional right to a jury trial. People v. Rowell (App. 3
Dist. 2005) 34 Cal.Rptr.3d 843, 133 Cal.App.4th 447, review denied. Jury  19(6.5)

The Sexually Violent Predator Act (SVP Act) allows for the involuntary civil commitment of individuals who,
as a result of a diagnosed mental disorder, are likely to continue engaging in sexually violent criminal behavior
even after serving a prison sentence. In re Wright (App. 4 Dist. 2005) 27 Cal.Rptr.3d 281, 128 Cal.App.4th 663,
review denied. Mental Health  454; Mental Health  465(1)

Sexually Violent Predators Act (SVPA) does not require the state to complete the commitment process with
respect to a sexually violent predator (SVP) within a certain amount of time. People v. Ciancio (App. 2 Dist.
2003) 134 Cal.Rptr.2d 531, 109 Cal.App.4th 175, modified on denial of rehearing, review denied. Mental
Health  465(2)

In an extended commitment proceeding pursuant to the Sexually Violent Predator Act, the defendant is entitled
to a probable cause hearing, and the state may request a preliminary review of the petition for probable cause.
People v. Badura (App. 4 Dist. 2002) 116 Cal.Rptr.2d 336, 95 Cal.App.4th 1218, review denied. Mental Health

 462

Proceedings under Sexually Violent Predators Act (SVPA) are civil in nature. People v. Superior Court
(Preciado) (App. 4 Dist. 2001) 105 Cal.Rptr.2d 159, 87 Cal.App.4th 1122, review denied. Mental Health 
456

Commitment proceedings under Sexually Violent Predator Act are not required to be completed in their entirety
before an inmate's scheduled release date from prison, and thus failure of People to complete such proceedings
prior to inmate's release date did not result in a violation of inmate's procedural due process rights. People v.
Talhelm (App. 4 Dist. 2000) 102 Cal.Rptr.2d 150, 85 Cal.App.4th 400, review denied. Constitutional Law 
4344; Mental Health  465(1)

Proceedings under Sexually Violent Predators Act (SVPA) are deemed civil in nature. Sporich v. Superior
Court (App. 2 Dist. 2000) 91 Cal.Rptr.2d 752, 77 Cal.App.4th 422, review denied. Mental Health  456

Proceedings under Sexually Violent Predators (SVP) Act are civil. People v. Superior Court (Howard) (App. 6
Dist. 1999) 82 Cal.Rptr.2d 481, 70 Cal.App.4th 136, as modified, review denied. Mental Health  456

11. Validity of assessment protocol

Sexually violent predator (SVP) assessment protocol used to evaluate sex offender was an invalid underground
"regulation" under the Administrative Procedure Act (APA), where portions of the protocol applied generally
either to all evaluators or to all inmates referred by the Department of Mental Health (DMH) for treatment, or to
both, and portions of the protocol implemented or made specific the SVP law and the procedures the DMH
would use to implement the law. In re Ronje (App. 4 Dist. 2009) 101 Cal.Rptr.3d 689, 179 Cal.App.4th 509.
Mental Health  454

12. Commitment requirements

Offender's admission to the allegations of an initial sexually violent predator (SVP) two-year commitment



petition forfeited his appellate challenge to his subsequent indeterminate recommitment as SVP on the basis
that his initial mental health evaluation was performed using protocols established by invalid underground
regulation; offender's argument merely asserted that the court acted in excess of its jurisdiction. People v.
Medina (App. 1 Dist. 2009) 89 Cal.Rptr.3d 830, 171 Cal.App.4th 805, as modified, rehearing denied, review
denied. Mental Health  467

Offender's appeal of his recommitment as sexually violent predator (SVP) on the basis that his initial mental
health evaluation was performed using protocols established by invalid underground regulation was a collateral
attack on offender's initial judgment of commitment, and thus the only cognizable grounds for such an attack
would be a lack of fundamental jurisdiction, since offender's initial judgment of commitment had become final.
People v. Medina (App. 1 Dist. 2009) 89 Cal.Rptr.3d 830, 171 Cal.App.4th 805, as modified, rehearing denied,
review denied. Mental Health  467

Sexually Violent Predator Act requires that a defendant be in custody, pursuant to a prior commitment, when an
extended commitment petition is filed. People v. Badura (App. 4 Dist. 2002) 116 Cal.Rptr.2d 336, 95
Cal.App.4th 1218, review denied. Mental Health  466

When required evaluations by two psychotherapists have not been performed in connection with petition for
commitment under Sexually Violent Predators Act (SVPA), alleged sexually violent predator (SVP) may bring
that fact to trial court's attention and obtain appropriate relief. People v. Superior Court (Preciado) (App. 4 Dist.
2001) 105 Cal.Rptr.2d 159, 87 Cal.App.4th 1122, review denied. Mental Health  457

Sexually Violent Predator (SVP) Act requires a recent objective basis for commitment: the determination of
two experts, credited by the trier of fact, that a subject presently suffers from a mental disorder which
predisposes him to commit further sexually violent predatory crimes. People v. Poe (App. 1 Dist. 1999) 88
Cal.Rptr.2d 437, 74 Cal.App.4th 826. Mental Health  460(2)

Commitment under Sexually Violent Predators (SVP) Act has two essential requirements: first, two or more
convictions which qualify as sexually violent offenses, and second, a diagnosable mental disorder which
renders the defendant dangerous to others at the time of commitment. People v. Superior Court (Howard) (App.
6 Dist. 1999) 82 Cal.Rptr.2d 481, 70 Cal.App.4th 136, as modified, review denied. Mental Health  454

13. In custody

No requirement exists that custody of convicted sex offender must be lawful in order for support filing of
petition under Sexually Violent Predator (SVP) act, and a later judicial or administrative proceeding
determination that the custody was unlawful does not deprive the court of the power to proceed on an SVP
petition if the custody status when the petition was filed was the result of a good faith mistake of law or fact.
People v. Wakefield (App. 4 Dist. 2000) 97 Cal.Rptr.2d 221, 81 Cal.App.4th 893, review denied. Mental Health

 455

Convicted sex offender whose parole had been revoked was being held in custody due to a good faith mistake in
law, so that petition filed under Sexually Violent Predator (SVP) Act while he was in custody was sufficient to
confer jurisdiction under SVP Act even though custody was subsequently determined to have been unlawful
pursuant to petition for writ of habeas corpus, where order granting writ did not direct offender's release, but
indicated that Department of Corrections (DOC) could seek new revocation hearing, so that custody could have
subsequently been rendered "lawful" by a new revocation hearing. People v. Wakefield (App. 4 Dist. 2000) 97
Cal.Rptr.2d 221, 81 Cal.App.4th 893, review denied. Mental Health  455

Convicted sex offender, whose parole had been revoked for psychiatric treatment as a potentially dangerous
sexually violent predator (SVP) at time petition was filed under SVP Act, was being held in custody in good
faith, so that petition was sufficient to confer jurisdiction under SVP Act, where psychiatric revocation occurred
prior to issuance of appellate decision in Terhune v. Superior Court which struck down administrative scheme
used to hold sexually violent predators such as offender. People v. Wakefield (App. 4 Dist. 2000) 97
Cal.Rptr.2d 221, 81 Cal.App.4th 893, review denied. Mental Health  455



Inmate was in "custody" within meaning of Sexually Violent Predators Act (SVPA) when People petitioned for
his commitment as sexually violent predator (SVP), thus affording trial court jurisdiction to consider merits of
petition, even though inmate was not in "lawful" custody due to fact that his probation had been revoked for
psychiatric treatment, which was prohibited by Terhune decision; because revocation occurred before Terhune
was decided, there was no showing that any officials acted improperly in revoking inmate's parole, and when
People filed SVP petition, inmate's parole had been revoked and he was actually in custody. Garcetti v. Superior
Court (App. 2 Dist. 1998) 80 Cal.Rptr.2d 724, 68 Cal.App.4th 1105, review denied. Mental Health  455

14. Right to privacy

In proceedings under the Sexually Violent Predators Act (SVPA), sex offender's right to privacy was not
violated by prosecutor's examination of his psychological records; prosecutor's examination constituted at most
a minimal invasion due to offender's substantially diminished expectation of privacy concerning the records,
and that minimal intrusion was justified by the compelling public interests behind the SVPA and the
prosecutor's duty to make an independent and informed decision concerning whether to file a petition. People v.
Martinez (App. 6 Dist. 2001) 105 Cal.Rptr.2d 841, 88 Cal.App.4th 465, as modified, review denied.
Constitutional Law  1232; Mental Health  21

In proceedings under the Sexually Violent Predators Act (SVPA), whether sex offender had a reasonable
expectation of privacy in his medical and psychological records presented a mixed questions of law and fact.
People v. Martinez (App. 6 Dist. 2001) 105 Cal.Rptr.2d 841, 88 Cal.App.4th 465, as modified, review denied.
Mental Health  21

Even assuming that sex offender's right to privacy was violated, in proceedings under the Sexually Violent
Predators Act (SVPA), by prosecutor's examination of his psychological records, that violation would not
constitute reversible error per se; the alleged invasion of privacy did not deprive sex offender of his right to
counsel, implicate the impartiality of the trial judge, or lessen the state's burden of proof. People v. Martinez
(App. 6 Dist. 2001) 105 Cal.Rptr.2d 841, 88 Cal.App.4th 465, as modified, review denied. Mental Health 
21; Mental Health  467

15. Parole revocation

Inmate's parole had been revoked and he was received by the Department with less than nine months of his
sentence to be served, and thus, the six-month deadline for referring inmate for evaluation under sexually
violent predator statute did not apply and the referral could be made up to inmate's scheduled discharge from
custody. In re Hovanski (App. 3 Dist. 2009) 95 Cal.Rptr.3d 370, 174 Cal.App.4th 1517, review denied. Mental
Health  455

Proceedings under the Sexually Violent Predators Act (SVPA) could be brought against sex offender who was
taken in custody under former regulation stating that a mental disorder was a violation of parole; regulation was
not repealed until after SVPA petition was filed, and SVPA in effect at that time did not require lawful custody.
People v. Hubbart (App. 6 Dist. 2001) 106 Cal.Rptr.2d 490, 88 Cal.App.4th 1202, rehearing denied, review
denied, certiorari denied 122 S.Ct. 1097, 534 U.S. 1143, 151 L.Ed.2d 994.

Inmate was in "custody" following parole revocation for psychiatric treatment, despite the Court of Appeal's
invalidation of the revocation after referral for commitment under Sexually Violent Predators Act, and, thus,
petition for committing inmate was within trial court's jurisdiction or power; although filed prior to the petition,
Court of Appeal's decision became final after it, and erroneous revocation resulted from mistake of law. People
v. Superior Court (Whitley) (App. 1 Dist. 1999) 81 Cal.Rptr.2d 189, 68 Cal.App.4th 1383, rehearing denied,
review denied. Mental Health  455

16. Juvenile records

Trial court had no authority to release to the Board of Parole Hearings (BPH) sealed records of prisoner's
juvenile adjudication for BPH to use in a sexually violent predator (SVP) proceeding. In re James H.(App. 1



Dist. 2007) 65 Cal.Rptr.3d 410, 154 Cal.App.4th 1078. Infants  133

17. Concurrent jurisdiction

When two or more counties have jurisdiction to consider a petition to commit a sex offender under the Sexually
Violent Predators Act (SVPA), the discretion to decide where to file the petition belongs to the designated
attorney of each county, rather than to the Department of Mental Health (DMH).  Cheek v. Superior Court
(App. 6 Dist. 2002) 126 Cal.Rptr.2d 820, 103 Cal.App.4th 520. Mental Health  455

18. Aliens and immigrants

Petition for involuntary commitment of legal alien under Sexually Violent Predators (SVP) Act was
prematurely dismissed on basis that alien, having been convicted of numerous aggravated felonies, would be
deported should he be released to the community for outpatient treatment; although alien was conclusively
presumed to be deportable and Attorney General was obligated to begin deportation proceedings as
expeditiously as possible, Attorney General also had discretion to defer deportation in order to provide alien
with opportunity for outpatient treatment pursuant to SVP Act. People v. Superior Court (Perez) (App. 2 Dist.
1999) 89 Cal.Rptr.2d 326, 75 Cal.App.4th 394. Aliens, Immigration, And Citizenship  299

Neither the action of the People in filing petition for involuntary commitment of legal alien under Sexually
Violent Predators (SVP) Act, nor the decision of federal government to defer action on alien's deportation
pending outcome of SVP Act petition, resulted in invidiously disparate treatment under the otherwise neutral
SVP Act so as to violate equal protection; alien's contention that because of his aggravated felony convictions
he would be deported upon release to the community, and thus would not receive the benefit of conditional
release and outpatient treatment provided under SVP Act, was speculative and did not establish equal protection
violation. People v. Superior Court (Perez) (App. 2 Dist. 1999) 89 Cal.Rptr.2d 326, 75 Cal.App.4th 394. Aliens,
Immigration, And Citizenship  299; Constitutional Law  3113(1); Constitutional Law  3175;
Mental Health  454

19. Pleas

Commitment defendant might suffer under the Sexual Violent Predator (SVP) Act following plea of no contest
of committing a lewd act on a child under the age of 14 would be neither a "direct consequence" nor a "penal
consequence" of his plea, and thus the court was not required to advise of the possibility of such a commitment,
and there was no abuse of discretion in refusing to allow withdrawal of the plea, even if, by virtue of his plea
and admissions, defendant would necessarily be subject to a screening under the SVP Act before his release
from custody. People v. Moore (App. 1 Dist. 1998) 81 Cal.Rptr.2d 658, 69 Cal.App.4th 626, as modified,
review denied. Criminal Law  275.3

20. Advisement of rights

Civil commitment under Sexually Violent Predators Act (SVPA) was collateral consequence of defendant's
guilty plea to sex offenses rather than direct penal consequence, and thus, trial court was not required to advise
defendant of potential consequences under the Act before defendant pled guilty. People v. Ibanez (App. 4 Dist.
1999) 90 Cal.Rptr.2d 536, 76 Cal.App.4th 537, review denied. Criminal Law  273.1(4)

21. Time of adjudication

A determination that a sexually violent predator (SVP) is incompetent to refuse antipsychotic medication, or is
dangerous to himself or others, may be adjudicated at the time at which he or she is committed or recommitted
as an SVP, or within the commitment period. In re Calhoun (App. 2 Dist. 2004) 18 Cal.Rptr.3d 315, 121
Cal.App.4th 1315, rehearing denied. Mental Health  465(4)

22. Delays in proceedings

Just as unreasonable delay in run-of-the-mill criminal cases cannot be justified by simply asserting that the
public resources provided by the State's criminal-justice system are limited and that each case must await its



turn, post-deprivation, pretrial delays in proceedings to involuntarily commit a convicted sex offender as a
sexually violent predator cannot be routinely excused by systemic problems, such as understaffed public
prosecutor or public defender offices facing heavy caseloads, underdeveloped expert witness pools, or
insufficient judges or facilities to handle overcrowded trial dockets. People v. Litmon (App. 6 Dist. 2008) 76
Cal.Rptr.3d 122, 162 Cal.App.4th 383, review denied. Mental Health  462

23. Initial determination procedures

Process for determining whether convicted sex offender is "sexually violent predator" (SVP), meaning someone
who has been convicted of sexually violent crimes against multiple victims, for which he received determinate
sentence and has been diagnosed with mental disorder that makes him likely to commit additional sexually
violent criminal behavior, begins when the offender is scheduled to be released from custody following
determinate sentence or parole revocation. Turner v. Superior Court (App. 4 Dist. 2003) 130 Cal.Rptr.2d 300,
105 Cal.App.4th 1046, review denied. Mental Health  454; Mental Health  455

Probable cause hearing must be held in connection with a petition for a defendant's commitment under the
Sexually Violent Predator Act; this is a full adversarial evidentiary hearing, and the end of which the trial court
is required to determine, as a factual matter, whether there is probable cause to believe that the defendant is
likely to engage in sexually violent predatory criminal behavior upon release. People v. Badura (App. 4 Dist.
2002) 116 Cal.Rptr.2d 336, 95 Cal.App.4th 1218, review denied. Mental Health  462

Once the probable cause hearing required under the Sexually Violent Predator Act to be held in connection with
a petition for a defendant's commitment as a sexually violent predator has begun, the defendant must remain in
custody until it is over. People v. Badura (App. 4 Dist. 2002) 116 Cal.Rptr.2d 336, 95 Cal.App.4th 1218, review
denied. Mental Health  459

24. Additional precommitment examinations

Offender was not prejudiced by any deficiency in counsel's performance in failing to object to the protocols
used in the mental health evaluations preceding the filing of sexually violent predator (SVP) commitment and
recommitment petitions against offender on the basis that such protocols were invalid underground regulations,
and thus offender was not entitled to relief for any ineffective assistance of counsel, since even dismissal of the
commitment petition would not have constituted a "different" outcome for purposes of Sixth Amendment
prejudice, absent evidence showing reasonable probability that SVP proceedings would have been abandoned,
that protocols that complied with the Administrative Procedure Act (APA) would have resulted in a finding that
offender was not an SVP, or that formulation of APA-compliant protocols would have taken so long that due
process would have required offender's release; offender failed to discuss evidence in record relating to his own
disorder. People v. Medina (App. 1 Dist. 2009) 89 Cal.Rptr.3d 830, 171 Cal.App.4th 805, as modified,
rehearing denied, review denied. Mental Health  463

Offender's failure to raise the issue in the trial court hearing on his recommitment as sexually violent predator
(SVP) forfeited the argument on appeal that the mental health evaluations that preceded his recommitment were
invalid because they were based on protocols established through invalid underground regulation, since
offender failed to show that he was deprived of a fair trial or otherwise suffered prejudice. People v. Medina
(App. 1 Dist. 2009) 89 Cal.Rptr.3d 830, 171 Cal.App.4th 805, as modified, rehearing denied, review denied.
Mental Health  467

A petition for recommitment as sexually violent predator (SVP) is required to be preceded by the same type of
mental health evaluations as an initial SVP commitment petition. People v. Medina (App. 1 Dist. 2009) 89
Cal.Rptr.3d 830, 171 Cal.App.4th 805, as modified, rehearing denied, review denied. Mental Health  467

Sexually Violent Predators Act (SVPA), which generally allows State to conduct two precommitment mental
examinations of convicted sex offender who is subject of petition under SVPA, does not authorize additional
precommitment examinations in order to establish currency of professional evaluation of offender. Sporich v.
Superior Court (App. 2 Dist. 2000) 91 Cal.Rptr.2d 752, 77 Cal.App.4th 422, review denied. Mental Health 



461

No good cause existed to order mental examination of convicted sex offender who was subject of petition under
Sexually Violent Predators Act (SVPA), and thus, even if Code of Civil Procedure applies to SVPA petitions,
Code could not support order directing offender, who had already been evaluated twice pursuant to SVPA, to
submit to further examination to ensure currency of evaluation; while trial on SVPA petition had been delayed
numerous times, mere passage of time did not translate into good cause for further examinations, and no
showing was made that offender's mental status had changed at all. Sporich v. Superior Court (App. 2 Dist.
2000) 91 Cal.Rptr.2d 752, 77 Cal.App.4th 422, review denied. Mental Health  461

25. Recommitment procedures, generally

Trial court's finding that the People made a good faith mistake of law when they brought motions to
automatically convert Sexually Violent Predator Act (SVPA) committees' most recent two-year commitment
terms to indeterminate terms, in concluding that subsequent recommitment petitions were within the good faith
exception to the rule that a trial court lacks jurisdiction to consider an untimely SVPA commitment petition,
was supported by substantial evidence, including the fact that the trial court had granted the motions, the fact
that no published decision had construed the amendments to the SVPA authorizing indeterminate commitments
when the motions were filed, the People's almost immediate request for updated SVPA evaluations for the
committees after a Court of Appeal decision rejected automatic conversions of two-year commitment terms to
indeterminate terms, and the People's failure to file recommitment petitions until they received the evaluations.
Langhorne v. Superior Court (App. 6 Dist. 2009) 101 Cal.Rptr.3d 560, 179 Cal.App.4th 225, review denied.
Mental Health  466

There is nothing in the Sexually Violent Predator Act (SVPA) that mandates that the plaintiff be allowed to call
two or more experts to testify. People v. Dean (App. 4 Dist. 2009) 94 Cal.Rptr.3d 478, 174 Cal.App.4th 186,
review denied. Mental Health  460(2)

Offender's admission to the allegations of a sexually violent predator (SVP) recommitment petition, and consent
to entry of the recommitment order, forfeited any challenge to the recommitment on appeal, absent evidence
that the consent to judgment was merely given to facilitate an appeal following adverse determination of a
critical issue. People v. Medina (App. 1 Dist. 2009) 89 Cal.Rptr.3d 830, 171 Cal.App.4th 805, as modified,
rehearing denied, review denied. Mental Health  467

On appeal of offender's second recommitment as sexually violent predator (SVP), offender could not assert that
his mental health evaluation before the filing of the first SVP commitment petition against him was invalid
because it was performed using a protocol established by invalid underground regulation, absent evidence of
any unusual circumstances that prevented an earlier and more appropriate challenge to the evaluation protocol;
offender's challenge was a collateral attack on the final judgment initially committing him. People v. Medina
(App. 1 Dist. 2009) 89 Cal.Rptr.3d 830, 171 Cal.App.4th 805, as modified, rehearing denied, review denied.
Mental Health  467

The People's failure to obtain a recommitment order for a sex offender who was found to be a sexually violent
predator under the Sexually Violent Predator Act (SVP Act) within the two-year period of his initial
commitment did not deprive the trial court of jurisdiction to entertain two subsequent recommitment petitions;
the recommitment petitions were filed before the expiration of the respective underlying terms, and the statutory
scheme did not require that the recommitment order be obtained before the expiration of the underlying term.
Orozco v. Superior Court (App. 2 Dist. 2004) 11 Cal.Rptr.3d 573, 117 Cal.App.4th 170, rehearing denied,
review denied, certiorari denied 125 S.Ct. 617, 543 U.S. 1008, 160 L.Ed.2d 471. Mental Health  466

The procedures for an initial commitment as a sexually violent predator also apply to an extended commitment
to the extent possible. People v. Ward (App. 4 Dist. 2002) 118 Cal.Rptr.2d 599, 97 Cal.App.4th 631, review
denied. Mental Health  465(2)

All procedures for an initial commitment under the Sexually Violent Predator Act also apply to an extended



commitment. People v. Badura (App. 4 Dist. 2002) 116 Cal.Rptr.2d 336, 95 Cal.App.4th 1218, review denied.
Mental Health  455

Petition under Sexually Violent Predators Act (SVPA) must be based upon two evaluations by
psychotherapists, and filed before end of any current commitment; however, once petition is filed, there is no
additional limit on time in which allegations of petition must be tried. People v. Superior Court (Preciado)
(App. 4 Dist. 2001) 105 Cal.Rptr.2d 159, 87 Cal.App.4th 1122, review denied. Mental Health  457

Section of the Sexually Violent Predator Act (SVPA) which prescribes the prefiling administrative
requirements necessarily comes into play whenever the state seeks to recommit a sexually violent predator.
People v. Superior Court (App. 5 Dist. 2000) 101 Cal.Rptr.2d 874, 85 Cal.App.4th 207. Mental Health  466

Procedures for recommitment of a sexually violent predator (SVP) are the same as for the filing of an initial
petition for commitment, including requirements that person be evaluated by two psychologists or psychiatrists
and that State Department of Mental Health make available to the designated county attorney copies of the
evaluation reports. Butler v. Superior Court (App. 6 Dist. 2000) 93 Cal.Rptr.2d 468, 78 Cal.App.4th 1171.
Mental Health  466

Petition for additional two-year commitment of a sexually violent predator (SVP) must be based on SVP's
mental condition at the end of the initial two-year term. Butler v. Superior Court (App. 6 Dist. 2000) 93
Cal.Rptr.2d 468, 78 Cal.App.4th 1171. Mental Health  469(1)

26. Separate commitment petitions

A sex offender waived the issue of the People's delay in obtaining a recommitment order after the offender's
initial two-year period of commitment as a sexually violent predator under the Sexually Violent Predator Act
(SVP Act); at the expiration of the two-year period which would have constituted the first recommitment term,
the offender was still preparing his defense to the first recommitment petition. Orozco v. Superior Court (App. 2
Dist. 2004) 11 Cal.Rptr.3d 573, 117 Cal.App.4th 170, rehearing denied, review denied, certiorari denied 125
S.Ct. 617, 543 U.S. 1008, 160 L.Ed.2d 471. Mental Health  467

Sexually Violent Predator Act (SVPA) did not preclude filing of separate commitment petitions when convicted
sex offender was nearing completion of his sentence and again when his parole was revoked, given that the Act
expressly authorized the evaluation of sex offenders for possible commitment "whenever" one was incarcerated
and was either serving some determinate sentence or his parole had been revoked. Turner v. Superior Court
(App. 4 Dist. 2003) 130 Cal.Rptr.2d 300, 105 Cal.App.4th 1046, review denied. Mental Health  457

27. Voluntary recommitment

Petitioner's potential future confinement under California's Sexually Violent Predator Act (SVPA) following his
term of voluntary commitment, which commenced after an initial term of confinement under the SVPA, would
not be an injury fairly traceable to the initial SVPA confinement order, as would support petitioner's standing to
file habeas petition challenging the initial SVPA confinement order; if the state petitions to recommit petitioner,
the prerequisite for the recommitment would be petitioner's voluntary confinement. Jackson v. California Dept.
of Mental Health, C.A.9 (Cal.)2005, 399 F.3d 1069, opinion amended on rehearing 417 F.3d 1029, on remand
2007 WL 4526158, on remand 2006 WL 3347600, vacated. Habeas Corpus  233

Petitioner lacked standing to bring habeas petition challenging his confinement under California's Sexually
Violent Predator Act (SVPA), where petitioner was released from SVPA confinement and had voluntarily
recommitted himself at the time petition was filed, absent showing of continuing collateral effects of the SVPA
confinement. Jackson v. California Dept. of Mental Health, C.A.9 (Cal.)2005, 399 F.3d 1069, opinion amended
on rehearing 417 F.3d 1029, on remand 2007 WL 4526158, on remand 2006 WL 3347600, vacated. Habeas
Corpus  233

Petitioner's voluntary recommitment following his release from confinement under California's Sexually
Violent Predator Act (SVPA) was not an injury fairly traceable to his confinement under the SVPA, as would



support petitioner's standing to file habeas petition challenging SVPA confinement order, absent any
explanation as to reason for voluntary recommitment. Jackson v. California Dept. of Mental Health, C.A.9
(Cal.)2005, 399 F.3d 1069, opinion amended on rehearing 417 F.3d 1029, on remand 2007 WL 4526158, on
remand 2006 WL 3347600, vacated. Habeas Corpus  233

28. Psychiatric or psychological evaluations

The professional evaluations required by the Sexually Violent Predator Act (SVP Act) are a prerequisite to the
filing of a petition, and the evaluations serve as a procedural safeguard to prevent meritless petitions from
reaching trial. In re Wright (App. 4 Dist. 2005) 27 Cal.Rptr.3d 281, 128 Cal.App.4th 663, review denied.
Mental Health  461

To qualify as a secondary evaluator under the Sexually Violent Predator Act (SVP Act), the evaluator is
required to have a doctoral degree in psychology, rather than a degree in education psychology or education
with the field of specialization in counseling psychology or educational psychology. In re Wright (App. 4 Dist.
2005) 27 Cal.Rptr.3d 281, 128 Cal.App.4th 663, review denied. Mental Health  461

The Sexually Violent Predator Act (SVP Act) does not require that the requisite independent professionals'
evaluations be alleged or appended to a petition to commit. In re Wright (App. 4 Dist. 2005) 27 Cal.Rptr.3d
281, 128 Cal.App.4th 663, review denied. Mental Health  457; Mental Health  461

The requirement in the Sexually Violent Predator Act for evaluations is not one affecting disposition of the
merits; rather, it is a collateral procedural condition plainly designed to ensure that sexually violent predator
proceedings are initiated only when there is a substantial factual basis for doing so. People v. Scott (App. 6
Dist. 2002) 123 Cal.Rptr.2d 253, 100 Cal.App.4th 1060, review denied. Mental Health  460(2)

People's failure to obtain requisite two evaluations of sex offender by psychotherapists prior to filing of petition
to continue commitment under Sexually Violent Predators Act (SVPA) could be cured prior to expiration of
earlier commitment. People v. Superior Court (Preciado) (App. 4 Dist. 2001) 105 Cal.Rptr.2d 159, 87
Cal.App.4th 1122, review denied. Mental Health  457

Requirement of two evaluations of alleged sexually violent predator (SVP) by two psychotherapists prior to
filing of petition for commitment under Sexually Violent Predators Act (SVPA) is not one affecting disposition
of merits; rather, it is a collateral procedural condition plainly designed to insure that SVP proceedings are
initiated only when there is a substantial factual basis for doing so. People v. Superior Court (Preciado) (App. 4
Dist. 2001) 105 Cal.Rptr.2d 159, 87 Cal.App.4th 1122, review denied. Mental Health  457

Sexually Violent Predator Act (SVPA) required two concurring evaluations by practicing psychiatrists or
psychologists that sex offender was a sexually violent predator before the People could file a new petition to
extend the offender's original commitment as a sexually violent predator, and thus trial court properly dismissed
the People's petition for recommitment of offender which was supported by conflicting evaluations, with one of
evaluators concluding that offender was not a sexually violent predator. People v. Superior Court (App. 5 Dist.
2000) 101 Cal.Rptr.2d 874, 85 Cal.App.4th 207. Mental Health  466

Psychological evaluations of convicted sex offender which were performed prior to filing of first petition under
Sexually Violent Predator (SVP) Act could be relied on in connection with second petition, filed six months
later, to establish that offender had a "currently diagnosed" mental disorder justifying his commitment under
SVP Act, where both psychologists testified at probable cause hearing on second petition their diagnoses were
current and unchanged. People v. Wakefield (App. 4 Dist. 2000) 97 Cal.Rptr.2d 221, 81 Cal.App.4th 893,
review denied. Mental Health  460(2)

Fact that subsequent petition filed against convicted sex offender under Sexually Violent Predator (SVP) Act
six months after filing of initial petition was not based on new psychological screenings and evaluation of
offender, but on diagnoses of mental disorder made in connection with initial petition, did not render
commitment of offender invalid, where evaluations were sufficient for first petition, and commitment was based
on both petitions. People v. Wakefield (App. 4 Dist. 2000) 97 Cal.Rptr.2d 221, 81 Cal.App.4th 893, review



denied. Mental Health  460(2)

Where psychologist, who was retained by Department of Mental Health (DMH) to perform examination of
convicted sex offender in connection with attempt by DMH to continue offender's commitment under Sexually
Violent Persons Act (SVPA) beyond initial two-year period, formed conclusion that offender no longer met
criteria for classification as a sexually violent person (SVP), DMH could not "wave off" psychologist's
evaluation, but was obliged to accept it, and if its other expert made determination that offender did meet
criteria, to then appoint two additional independent evaluators to examine offender. Peters v. Superior Court
(App. 2 Dist. 2000) 94 Cal.Rptr.2d 350, 79 Cal.App.4th 845, as modified. Mental Health  466

Petition seeking extended commitment of convicted sex offender under Sexually Violent Persons Act (SVPA)
after completion of initial two-year commitment period is subject to general requirement under SVPA that
petition seeking commitment must be supported by two mental health evaluations conducted by at least two
practicing psychiatrists or psychologists. Peters v. Superior Court (App. 2 Dist. 2000) 94 Cal.Rptr.2d 350, 79
Cal.App.4th 845, as modified. Mental Health  466

29. Defective evaluations

Professional evaluations required by the Sexually Violent Predator Act (SVP Act) play an important role in the
statutory scheme, and appropriate relief may be obtained after bringing any defect in the evaluations to the trial
court's attention. In re Wright (App. 4 Dist. 2005) 27 Cal.Rptr.3d 281, 128 Cal.App.4th 663, review denied.
Mental Health  461

30. Use of evaluations

Split of opinion between the second set of evaluators as to whether person who was the subject of proceedings
under the Sexually Violent Predators Act satisfied statutory criteria for a "sexually violent predator" did not
require dismissal of proceedings; rather, later evaluations, which were required after split of opinion by first set
of evaluators, were intended for informational and evidentiary purposes. Gray v. Superior Court (App. 4 Dist.
2002) 115 Cal.Rptr.2d 477, 95 Cal.App.4th 322, review denied. Mental Health  457

Subject to right of alleged sexually violent predator (SVP) to cross-examine psychotherapists who performed
evaluations in connection with petition for commitment under Sexually Violent Predators Act (SVPA),
evaluation may be used to establish probable cause to believe that alleged SVP is likely to engage in sexually
violent predatory criminal behavior upon release. People v. Superior Court (Preciado) (App. 4 Dist. 2001) 105
Cal.Rptr.2d 159, 87 Cal.App.4th 1122, review denied. Mental Health  460(2)

31. Diagnosed mental disorder

Under the Sexually Violent Predator Act (SVPA), determination of SVP status depends on whether one
currently suffers from diagnosed mental disorder which prevents him from controlling sexually violent behavior
and makes him dangerous and likely to reoffend. Turner v. Superior Court (App. 4 Dist. 2003) 130 Cal.Rptr.2d
300, 105 Cal.App.4th 1046, review denied. Mental Health  454

32. Continuance

Trial court acted properly in dismissing the People's petition to recommit a sex offender under the Sexually
Violent Predator Act (SVPA) without granting the People a continuance in order to satisfy statutory
requirement of providing two concurring evaluations that the offender was a sexually violent predator, where
the People never informed trial court that they wanted additional time to comply; court could not be faulted for
failing to grant continuance that was never requested. People v. Superior Court (App. 5 Dist. 2000) 101
Cal.Rptr.2d 874, 85 Cal.App.4th 207. Mental Health  466

33. Exchange of expert witness information

An exchange of expert witness information as a preliminary step toward deposing the People's psychiatric
experts was required in a proceeding to commit an inmate to a secure mental health facility pursuant to the



Sexually Violent Predator Act (SVPA). Leake v. Superior Court (App. 3 Dist. 2001) 104 Cal.Rptr.2d 767, 87
Cal.App.4th 675, review denied. Pretrial Procedure  40

34. Psychotherapist-patient privilege

In proceedings under the Sexually Violent Predators Act (SVPA), the psychotherapist-patient privilege was not
violated by state's psychiatric experts' considering records and reports previously prepared by state hospital staff
and a psychological evaluator who examined sex offender to determine if he qualified as a mentally disordered
sex offender, as the privilege never attached to his communications with hospital staff and psychological
evaluator. People v. Martinez (App. 6 Dist. 2001) 105 Cal.Rptr.2d 841, 88 Cal.App.4th 465, as modified,
review denied. Privileged Communications And Confidentiality  312

35. Unlawful custody

An offender who has not been civilly committed, and is held after scheduled parole date for longer than hold
period to complete sexually violent predator (SVP) evaluation, is in "unlawful custody," requiring petition for
commitment as SVP to be dismissed unless unlawful custody resulted from good faith mistake of fact or law.
People v. Superior Court (App. 4 Dist. 2008) 71 Cal.Rptr.3d 462, 159 Cal.App.4th 301. Mental Health  455

A petition for commitment or recommitment as sexually violent predator (SVP) should be dismissed if filed
against an offender who is in unlawful custody that is not the result of a good faith mistake of fact or law.
People v. Superior Court (App. 4 Dist. 2008) 71 Cal.Rptr.3d 462, 159 Cal.App.4th 301. Mental Health  455

Extended commitment petition under the Sexually Violent Predator Act cannot be dismissed based on a later
determination that the defendant's custody was unlawful, provided the unlawful custody was the result of a
good faith mistake. People v. Badura (App. 4 Dist. 2002) 116 Cal.Rptr.2d 336, 95 Cal.App.4th 1218, review
denied. Mental Health  466

Sexually Violent Predator Act did not explicitly require that defendant with respect to whom state sought
extended commitment be in lawful custody, or unlawful custody as result of good-faith mistake, on date his
probable cause hearing began. People v. Badura (App. 4 Dist. 2002) 116 Cal.Rptr.2d 336, 95 Cal.App.4th 1218,
review denied. Mental Health  466

36. Assistance of counsel

Even if counsel was deficient in failing to move to dismiss sexually violent predator (SVP) petition for one of
two evaluator's lack of requisite credentials, SVP defendant suffered no prejudice; People would have been
allowed to file new petition supported by requisite evaluations, and only one expert was required at trial. In re
Wright (App. 4 Dist. 2005) 27 Cal.Rptr.3d 281, 128 Cal.App.4th 663, review denied. Mental Health  463

Defense counsel in sexually violent predator (SVP) proceeding was not ineffective in failing to discover that
evaluator lacked requisite credential of possessing doctoral degree in psychology, since reasonably competent
attorney would not have discovered defect; evaluator's resume and his testimony indicated that he held a degree
in "counseling psychology" and he may have attempted to conceal precise nature of his degree. In re Wright
(App. 4 Dist. 2005) 27 Cal.Rptr.3d 281, 128 Cal.App.4th 663, review denied. Mental Health  463

Counsel's conduct in misrepresenting parole status of committee in proceeding to commit him as a sexually
violent predator did not prejudice committee, as element of claim of ineffective assistance, since committee's
second attorney corrected the misrepresentation. Jones v. Attorney General of California, C.A.9 (Cal.)2008, 280
Fed.Appx. 646, 2008 WL 2224874, Unreported. Mental Health  463

37. Remedies

The appropriate remedy for the use of an assessment protocol which was an invalid underground regulation to
evaluate a sex offender for sexually violent predator (SVP) commitment was not to dismiss the commitment
petition, but rather to remand with directions to order new evaluations of offender and to conduct another
probable cause hearing, where offender challenged the use of the protocol by writ petition before his SVP



commitment trial. In re Ronje (App. 4 Dist. 2009) 101 Cal.Rptr.3d 689, 179 Cal.App.4th 509. Mental Health
 467

38. Mandamus

While appellate courts usually do not provide extraordinary relief concerning a pretrial discovery order, writ
review was appropriate to decide a significant issue of first impression whether civil discovery was available in
proceedings under the Sexually Violent Predator Act (SVPA). Leake v. Superior Court (App. 3 Dist. 2001) 104
Cal.Rptr.2d 767, 87 Cal.App.4th 675, review denied. Mandamus  32

Memorandum from State Department of Mental Health (DMH) explaining procedures for recommending
additional commitment of a sexually violent predator (SVP) was not properly before Court of Appeal in
mandamus proceedings by two sex offenders seeking dismissal of recommitment petitions, where document had
not been presented to trial court. Butler v. Superior Court (App. 6 Dist. 2000) 93 Cal.Rptr.2d 468, 78
Cal.App.4th 1171. Mandamus  168(3)

39. Writ of error coram nobis

Defendant's ignorance regarding the potential for civil commitment under the Sexually Violent Predators Act
(SVPA) if he pled guilty to sex offenses was a legal error rather than a factual error regarding a previously
unknown fact and therefore was an insufficient ground in support of his petition for writ of error coram nobis to
vacate judgment and withdraw guilty plea. People v. Ibanez (App. 4 Dist. 1999) 90 Cal.Rptr.2d 536, 76
Cal.App.4th 537, review denied. Criminal Law  1455; Criminal Law  1480

Defense counsel's alleged ineffectiveness in failing to inform defendant regarding the potential for civil
commitment under the Sexually Violent Predators Act (SVPA) if defendant pled guilty could not be raised in a
petition for writ of error coram nobis to vacate judgment and withdraw guilty plea. People v. Ibanez (App. 4
Dist. 1999) 90 Cal.Rptr.2d 536, 76 Cal.App.4th 537, review denied. Criminal Law  1519(8)

Even assuming that defendant's or trial court's ignorance regarding potential for civil commitment under
Sexually Violent Predators Act (SVPA) if defendant pled guilty to sex offenses was a factual error that was
suitable for coram nobis petition, defendant's mere speculation that trial court would have given defendant a
reduced plea if the potential consequences under the Act had been known did not establish that rendition of the
judgment would have been prevented in the absence of the error. People v. Ibanez (App. 4 Dist. 1999) 90
Cal.Rptr.2d 536, 76 Cal.App.4th 537, review denied. Criminal Law  1454

40. Habeas corpus

Decision of California appellate court, that due process did not require jury in civil commitment proceeding
under Sexually Violent Predator Act (SVPA) to determine if sex offender was completely unable to control his
behavior, was not objectively unreasonable application of decisions of United States Supreme Court, and thus
sex offender was not entitled to federal habeas relief; only some showing of abnormality was required, that
made it difficult, if not impossible, for dangerous person to control his dangerous behavior. Rose v. Mayberg,
C.A.9 (Cal.)2006, 454 F.3d 958, for additional opinion, see 189 Fed.Appx. 656, 2006 WL 2022393, certiorari
denied 127 S.Ct. 1271, 549 U.S. 1217, 167 L.Ed.2d 94. Habeas Corpus  537.1

Although sex offender's original term of civil commitment under California's Sexually Violent Predator Act
(SVPA) had expired, his habeas corpus suit challenging SVPA was not moot, since subsequent SVPA petitions
through which offender had been committed depended on legality of original SVPA petition. Rose v. Mayberg,
C.A.9 (Cal.)2006, 454 F.3d 958, for additional opinion, see 189 Fed.Appx. 656, 2006 WL 2022393, certiorari
denied 127 S.Ct. 1271, 549 U.S. 1217, 167 L.Ed.2d 94. Habeas Corpus  233

Petitioner was not entitled to federal habeas relief on his claim that the "11th hour" filing of a petition under
California's Sexually Violent Predator Act (SVPA) prejudiced his ability to defend himself; his claim was
speculative and without any definite proof of actual prejudice. Woodard v. Mayberg, N.D.Cal.2003, 242



F.Supp.2d 695. Habeas Corpus  537.1

Petition for writ of habeas corpus, in which defendant who was committed as sexually violent predator (SVP)
challenged qualifications of evaluator, was not moot, notwithstanding that district attorney filed recommitment
petition before expiration of current commitment period, since qualifications of evaluators were questions of
general interest that were likely to recur. In re Wright (App. 4 Dist. 2005) 27 Cal.Rptr.3d 281, 128 Cal.App.4th
663, review denied. Habeas Corpus  233

Petitioner's contention that state court lacked jurisdiction under California law to commit him as a sexually
violent predator because the commitment proceedings were initiated when he was neither serving a determinate
sentence nor in custody following the revocation of parole involved a matter of state law that had been resolved
against petitioner in state court, and thus was not subject to federal habeas review, notwithstanding petitioner's
allegation that his due process rights were violated by the alleged lack of jurisdiction. Jones v. Attorney General
of California, C.A.9 (Cal.)2008, 280 Fed.Appx. 646, 2008 WL 2224874, Unreported. Habeas Corpus  477

41. Dismissal of petition

Only when the People do not timely elect to retry a prisoner whose conviction has been reversed, or when the
prisoner is not convicted on retrial, is a pending sexually violent predator (SVP) petition against the prisoner
subject to dismissal. In re Smith (2008) 73 Cal.Rptr.3d 469, 42 Cal.4th 1251, 178 P.3d 446. Mental Health 
454; Mental Health  455

Once a sexually violent predator (SVP) petition has been properly filed, a reversal of the conviction that is the
basis of prison custody is not by itself grounds for dismissing the petition. In re Smith (2008) 73 Cal.Rptr.3d
469, 42 Cal.4th 1251, 178 P.3d 446. Mental Health  455

Provision that a sexually violent predator (SVP) civil commitment petition "shall not be dismissed on the basis
of a later judicial or administrative determination that the individual's custody was unlawful, if the unlawful
custody was the result of a good faith mistake of fact or law" did not apply to prisoner whose conviction that
was basis of his prison custody at time SVP proceedings were initiated had been reversed, where district
attorney elected not to refile charges against prisoner. In re Smith (2008) 73 Cal.Rptr.3d 469, 42 Cal.4th 1251,
178 P.3d 446. Mental Health  454; Mental Health  455

42. Estoppel

Under doctrine of judicial estoppel, stipulation signed by representatives of district attorney, public defender,
and superior court, requiring district attorney to seek two-year sexually violent predator (SVP) recommitments
for offenders whose recommitment petitions were filed before effective date of Sexually Violent Predator Act
(SVPA) amendments requiring indefinite commitments, precluded Attorney General from challenging superior
court's failure to impose indefinite commitment, in light of uncertain state of the law when the stipulation was
signed and enforced, and the parties' evident intent to avoid unwarranted dismissal of long-pending SVP
petitions; amended SVPA contained no express statutory provision authorizing recommitment, and stipulation
ensured that each potential SVP being represented by public defender would not demand immediate trial.
People v. Castillo (2010) 109 Cal.Rptr.3d 346, 49 Cal.4th 145, 230 P.3d 1132. Estoppel  68(2)

Under collateral estoppel principles, prior jury finding that convicted sex offender was not "sexually violent
predator" did not absolutely bar another petition seeking his involuntary commitment under the Sexually
Violent Predator Act (SVPA), given that his mental state could have changed, but neither was that finding
without significance in subsequent commitment proceedings, given the importance of knowing that the offender
had been recently found unlikely to commit violent predatory acts upon his release from incarceration. Turner
v. Superior Court (App. 4 Dist. 2003) 130 Cal.Rptr.2d 300, 105 Cal.App.4th 1046, review denied. Judgment

 644; Judgment  713(1); Judgment  715(3)

The People were precluded under the collateral estoppel doctrine from relitigating, during involuntary
commitment proceedings under the Sexually Violent Predator Act (SVPA), whether convicted sex offender was
likely to reoffend upon his release from incarceration, i.e., the precise issue decided in earlier commitment



proceedings under the Act; the jury had found in those earlier proceedings that the individual was unlikely to
reoffend at that time, and this finding had become the final determination of the trial court. Turner v. Superior
Court (App. 4 Dist. 2003) 130 Cal.Rptr.2d 300, 105 Cal.App.4th 1046, review denied. Judgment  644;
Judgment  715(2)

Determination under the Mentally Disordered Sex Offenders Act (MDSOA) more than 20 years earlier that
defendant was not a mentally disordered sex offender did not collaterally estop the court from litigating the
issue of defendant's mental health, in proceeding to commit defendant under the Sexually Violent Predators Act
(SVPA); the mental health of an individual changed over time and required reevaluation, the SVPA emphasized
a defendant's current threat to society and evaluated a defendant immediately prior to his release from
incarceration, while the MDSOA evaluated a defendant after conviction and before imposition of sentence to
determine whether a defendant should be imprisoned or confined to a mental health facility. People v. Carmony
(App. 3 Dist. 2002) 120 Cal.Rptr.2d 896, 99 Cal.App.4th 317, review denied, habeas corpus denied 2007 WL
2904090, certificate of appealability denied 2008 WL 744234. Judgment  648

Inmate's request to be housed at state hospital under the jurisdiction of the Department of Mental Health
estopped him from arguing that he was not in custody of the Department of Corrections and was not subject to
statute allowing referral for evaluation as a sexually violent predator if in the custody of the Department of
Corrections. People v. Superior Court (Whitley) (App. 1 Dist. 1999) 81 Cal.Rptr.2d 189, 68 Cal.App.4th 1383,
rehearing denied, review denied. Estoppel  63

Dismissal of petition to commit inmate as sexually violent predator did not collaterally estop state from arguing
that unlawfulness of parole revocation did not deprive court of power to consider subsequent petition to commit
inmate; the prior proceeding did not consider effect of the invalid revocation. People v. Superior Court
(Whitley) (App. 1 Dist. 1999) 81 Cal.Rptr.2d 189, 68 Cal.App.4th 1383, rehearing denied, review denied.
Judgment  751

43. Laches

State's failure to appeal dismissal of petition to commit inmate as sexually violent predator did not, under
doctrine of laches, bar state from arguing that unlawfulness of parole revocation did not deprive court of power
to consider subsequent petition to commit inmate; the two proceedings did not involve the same issue. People v.
Superior Court (Whitley) (App. 1 Dist. 1999) 81 Cal.Rptr.2d 189, 68 Cal.App.4th 1383, rehearing denied,
review denied. Mental Health  467

44. Jurisdiction, generally

Trial courts retained jurisdiction over petitions seeking to recommit persons as sexually violent predators (SVP)
after Sexually Violent Predator Act (SVPA) amendments requiring indefinite commitments, even though the
amended SVPA contained no express statutory provision authorizing recommitment. People v. Castillo (2010)
109 Cal.Rptr.3d 346, 49 Cal.4th 145, 230 P.3d 1132. Mental Health  466

Writ review was appropriate for an interim trial court order denying four sexually violent predator (SVP)
committees' motions to dismiss recommitment petitions filed after the end of their previous commitment terms,
since the issue raised by the committees regarding the application of the good faith exception to allow the trial
court to retain jurisdiction over an untimely petition to extend commitment was an issue of general importance
to the public and to the parties involved in Sexually Violent Predator Act (SVPA) proceedings. Langhorne v.
Superior Court (App. 6 Dist. 2009) 101 Cal.Rptr.3d 560, 179 Cal.App.4th 225, review denied. Mandamus 
43

Under the good faith exception to the rule that a trial court lacks jurisdiction to consider an untimely Sexually
Violent Predator Act (SVPA) commitment petition, proceedings under the SVPA may be brought against those
whose initial prison custody was valid, but who might evade sexually violent predator (SVP) commitment due
to erroneous parole revocations or extensions of sentence. Langhorne v. Superior Court (App. 6 Dist. 2009) 101
Cal.Rptr.3d 560, 179 Cal.App.4th 225, review denied. Mental Health  454; Mental Health  457



The good faith exception to the rule that a trial court lacks jurisdiction to consider an untimely Sexually Violent
Predator Act (SVPA) commitment petition applies in recommitment proceedings. Langhorne v. Superior Court
(App. 6 Dist. 2009) 101 Cal.Rptr.3d 560, 179 Cal.App.4th 225, review denied. Mental Health  466

A trial court lacks jurisdiction to consider an untimely Sexually Violent Predator Act (SVPA) recommitment
petition unless the SVPA's good faith exception applies. Langhorne v. Superior Court (App. 6 Dist. 2009) 101
Cal.Rptr.3d 560, 179 Cal.App.4th 225, review denied. Mental Health  466

A trial court's finding of good faith, in applying the good faith exception to the rule that a trial court lacks
jurisdiction to consider an untimely Sexually Violent Predator Act (SVPA) commitment petition, is reviewed
under the substantial evidence standard of review. Langhorne v. Superior Court (App. 6 Dist. 2009) 101
Cal.Rptr.3d 560, 179 Cal.App.4th 225, review denied. Mental Health  467

In general, the only act that may deprive a court of jurisdiction over the continuing commitment of an
individual as a sexually violent predator is the People's failure to file a petition for recommitment before the
expiration of the prior commitment. People v. Whaley (App. 6 Dist. 2008) 73 Cal.Rptr.3d 133, 160 Cal.App.4th
779, review denied. Mental Health  466

Trial court did not lose jurisdiction when it dismissed state's first petition for defendant's extended commitment
as a sexually violent predator, on the basis that petition was supported by only one psychological evaluation;
procedural defects did not deprive court of jurisdiction, two evaluations were not required, and state refiled
petition the same day original petition was dismissed. People v. Ward (App. 4 Dist. 2002) 118 Cal.Rptr.2d 599,
97 Cal.App.4th 631, review denied. Mental Health  455

Trial court had jurisdiction to entertain second petition to commit inmate as sexually violent predator (SVP)
while first petition remained on appeal before the Supreme Court, as each petition was based on separate
allegations of inmate's then-existing mental condition and dangerousness, regardless of whether second petition
was characterized as new or supplemental, and filing notice of appeal from commitment order in such a special
civil proceeding did not deprive trial court of jurisdiction to hear new petition. People v. Hedge (App. 4 Dist.
1999) 86 Cal.Rptr.2d 52, 72 Cal.App.4th 1466. Mental Health  455

Legislature intended the trial court to have continuing jurisdiction in civil proceedings under Sexually Violent
Predator Act to consider and review new matters involving the same person even when an earlier petition or
matter is pending appeal. People v. Hedge (App. 4 Dist. 1999) 86 Cal.Rptr.2d 52, 72 Cal.App.4th 1466. Mental
Health  455

Invalidity of psychiatric parole revocation procedures used to revoke inmate's parole did not deprive trial court
of jurisdiction to proceed with inmate's civil commitment as sexually violent predator (SVP) once he was
reincarcerated, regardless of whether his custody was lawful. People v. Hedge (App. 4 Dist. 1999) 86
Cal.Rptr.2d 52, 72 Cal.App.4th 1466. Mental Health  455

Lawful custody is not jurisdictional requirement for the filing of a petition for civil commitment under the
Sexually Violent Predators Act, only that sexually violent predator (SVP) be in custody under the jurisdiction of
Department of Corrections. People v. Hedge (App. 4 Dist. 1999) 86 Cal.Rptr.2d 52, 72 Cal.App.4th 1466.
Mental Health  455

45. Venue

Venue for petition to commit sex offender under Sexually Violent Predators Act (SVPA) was proper in county
in which offender had been convicted of crimes for which he was committed to prison even though it was not
the county in which offender had suffered his most recent conviction; statute providing for jurisdiction to
adjudicate SVPA commitment focused on county or counties that had convicted offender of crimes for which he
was committed to prison, not county that physically delivered offender into custody, and nothing in statute
required commitment petition to be filed in last county to commit offender to prison. People v. Krah (App. 1
Dist. 2003) 7 Cal.Rptr.3d 853, 114 Cal.App.4th 534, review denied. Mental Health  455



The phrase "the county," as used in Sexually Violent Predators Act's (SVPA) venue provision, is not limited to
one county when there is more than one county in which the sex offender was convicted of the offenses for
which he was committed to the jurisdiction of the Department of Corrections. Cheek v. Superior Court (App. 6
Dist. 2002) 126 Cal.Rptr.2d 820, 103 Cal.App.4th 520. Mental Health  455

Venue for state's petition to extend sex offender's commitment under the Sexually Violent Predators Act
(SVPA) was proper in the county where sex offender was convicted of rape and forcible oral copulation, or in
the county where he was convicted of rape and furnishing a controlled substance to minors, or in the county
where he was convicted of vehicle theft, as sex offender's status as a prisoner was based on the aggregate
sentence comprised of the prison commitments imposed in all three counties. Cheek v. Superior Court (App. 6
Dist. 2002) 126 Cal.Rptr.2d 820, 103 Cal.App.4th 520. Mental Health  466

Sexually Violent Predators Act's (SVPA) venue provision does not limit jurisdiction to the last county to
commit the sex offender to prison. Cheek v. Superior Court (App. 6 Dist. 2002) 126 Cal.Rptr.2d 820, 103
Cal.App.4th 520. Mental Health  455

46. Discovery

Requests for admissions may not be propounded in proceedings under the Sexually Violent Predator Act
because their use would eviscerate the Act's requirement that the state prove its case beyond a reasonable doubt
and, where the case is tried to a jury, obtain a unanimous verdict before a person may be committed; insisting
that the district attorney prove all of the elements at trial, rather than allowing requests for admissions, is not so
onerous that it should checkmate a person's due process rights. Murillo v. Superior Court (App. 4 Dist. 2006) 49
Cal.Rptr.3d 511, 143 Cal.App.4th 730. Mental Health  462

47. Presumptions and burden of proof

A sex offender who had been evaluated for sexually violent predator (SVP) commitment with an assessment
protocol which was an invalid underground regulation was not required to show prejudice from the use of the
protocol in order to obtain relief by writ petition before his SVP commitment trial. In re Ronje (App. 4 Dist.
2009) 101 Cal.Rptr.3d 689, 179 Cal.App.4th 509. Mental Health  467

48. Judicial notice

On appeal from order allowing disclosure to Board of Parole Hearings (BPH) of prisoner's sealed juvenile
records in proceeding to declare prisoner a sexually violent predator (SVP), the Court of Appeal would take
judicial notice of documents, reports, and transcripts from SVP proceeding involving this prisoner in another
county. In re James H.(App. 1 Dist. 2007) 65 Cal.Rptr.3d 410, 154 Cal.App.4th 1078. Evidence  43(4)

49. Expert testimony, generally

Defendant in sexually violent predator (SVP) commitment proceeding was not prejudiced even if designated
secondary evaluator supporting petition lacked requisite credentials; court found probable cause to proceed to
trial, and trial was otherwise fair as defendant presented his own expert and cross-examined the People's
witnesses. In re Wright (App. 4 Dist. 2005) 27 Cal.Rptr.3d 281, 128 Cal.App.4th 663, review denied. Mental
Health  461

Kelly hearing on admissibility of expert testimony was not required for testimony of People's experts that
defendant was likely to reoffend as a sexually violent predator under the Sexually Violent Predator Act,
inasmuch as testimony was not based solely upon results of a Static-99 psychological test; jury was not led to
believe that test procedures were objective and infallible, for although psychiatrist and psychologist used
Static-99 test during their evaluation, both experts testified that test was not definitive, that other factors were
considered in reaching an opinion, and that test was still being revised and had not yet been found to be
accurate. People v. Therrian (App. 3 Dist. 2003) 6 Cal.Rptr.3d 415, 113 Cal.App.4th 609, review denied.
Mental Health  460(2)



50. Admissibility of expert testimony

Sexually violent predator (SVP) statutes are enacted to address the problem posed by repeat sexual offenders
who have completed a term of incarceration but continue to present a danger to the public. People v. Superior
Court (App. 3 Dist. 2005) 24 Cal.Rptr.3d 66, 125 Cal.App.4th 1558, review denied. Mental Health  453

Expert testimony on likelihood that sex offender is a sexually violent predator and likely to reoffend is
admissible in commitment proceeding brought under Sexually Violent Predator Act. People v. Ward (App. 4
Dist. 1999) 83 Cal.Rptr.2d 828, 71 Cal.App.4th 368, as modified, review denied. Mental Health  460(2)

Determination that forensic psychologist and forensic psychiatrist who testified for state in proceeding under
Sexually Violent Predator Act were properly qualified and used appropriate methods was not abuse of
discretion; both had extensive experience in making psychological and psychiatric evaluations, their expertise
in diagnosis and treatment was closely related to the opinions they formed, and both applied accepted
diagnostic techniques in reaching their conclusions. People v. Ward (App. 4 Dist. 1999) 83 Cal.Rptr.2d 828, 71
Cal.App.4th 368, as modified, review denied. Mental Health  460(2)

Fact that state experts testifying in proceeding under Sexually Violent Predator Act may have used actuarial
models rather than the clinical models favored by Department of Mental Health (DMH), and may not have
specifically followed DMH handbook, was not a reason to exclude their testimony. People v. Ward (App. 4
Dist. 1999) 83 Cal.Rptr.2d 828, 71 Cal.App.4th 368, as modified, review denied. Mental Health  460(2)

Experts testifying in proceeding under Sexually Violent Predator Act are not restricted to one methodology or
another. People v. Ward (App. 4 Dist. 1999) 83 Cal.Rptr.2d 828, 71 Cal.App.4th 368, as modified, review
denied. Mental Health  460(2)

In determining admissibility of expert testimony in civil commitment proceeding under Sexually Violent
Predator Act, courts cannot dictate the expert's journey into a patient's mind. People v. Ward (App. 4 Dist.
1999) 83 Cal.Rptr.2d 828, 71 Cal.App.4th 368, as modified, review denied. Mental Health  460(2)

51. Sufficiency of evidence

The probable cause hearing in a sexually violent predator (SVP) proceeding is analogous to a preliminary
hearing in a criminal case. People v. Medina (App. 1 Dist. 2009) 89 Cal.Rptr.3d 830, 171 Cal.App.4th 805, as
modified, rehearing denied, review denied. Mental Health  462

The filing of a sexually violent predator (SVP) petition initiates a new round of proceedings, and rather than
merely demonstrating the existence of the two evaluations required by the SVP Act, the People are required to
show the more essential fact that the alleged SVP is a person likely to engage in sexually violent predatory
criminal behavior. In re Wright (App. 4 Dist. 2005) 27 Cal.Rptr.3d 281, 128 Cal.App.4th 663, review denied.
Mental Health  454

In commitment proceeding under Sexually Violent Predators Act (SVPA), evidence of terms and conditions of
parole release for sex offender was not relevant in determining whether sex offender had type of medical
condition that constitutes element of definition of sexually violent predator; evidence of terms and conditions of
parole release had no bearing on whether offender had disorder which made it likely he would reoffend, and
evidence of terms and conditions of parole release did not relate to nature of sex offender's disorder or reflect in
any way his willingness or ability to pursue treatment voluntarily. People v. Krah (App. 1 Dist. 2003) 7
Cal.Rptr.3d 853, 114 Cal.App.4th 534, review denied. Mental Health  460(1)

52. Questions of fact

Once a petition under the Sexually Violent Predators Act has been filed, and the trial court has found probable
cause to exist, the matter should proceed to trial and the question of whether a person is a sexually violent
predator should be left to the trier of fact, unless the prosecuting attorney is satisfied that proceedings should be
abandoned. Gray v. Superior Court (App. 4 Dist. 2002) 115 Cal.Rptr.2d 477, 95 Cal.App.4th 322, review



denied. Mental Health  462

53. Review

Irregularities in the preliminary hearing under the Sexually Violent Predator Act are subject to harmless error
review; no reversal is necessary unless the defendant can show that he or she was denied a fair trial or had
otherwise suffered prejudice. People v. Talhelm (App. 4 Dist. 2000) 102 Cal.Rptr.2d 150, 85 Cal.App.4th 400,
review denied. Mental Health  467

Interpretations by State Department of Mental Health of statutory procedures for recommitment of a sexually
violent predator (SVP) are not binding on courts or even necessarily authoritative; courts are required to review
statutory scheme independently. Butler v. Superior Court (App. 6 Dist. 2000) 93 Cal.Rptr.2d 468, 78
Cal.App.4th 1171. Statutes  219(9.1)

Involuntary civil commitment statutes are subject to the most rigorous form of constitutional review. Sporich v.
Superior Court (App. 2 Dist. 2000) 91 Cal.Rptr.2d 752, 77 Cal.App.4th 422, review denied. Mental Health 
32

§ 6601. Persons in custody; determination as potential sexually violent predator; prerelease evaluations;
petition for commitment; time limitations exclusion 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Section operative upon execution of specified declaration by director or Jan. 1, 2012,
whichever occurs first.  See, also, section operative until execution of specified

declaration by director or Jan. 1, 2012, whichever occurs first.

(a)(1) Whenever the Secretary of the Department of Corrections and Rehabilitation determines that an
individual who is in custody under the jurisdiction of the Department of Corrections and Rehabilitation, and
who is either serving a determinate prison sentence or whose parole has been revoked, may be a sexually
violent predator, the secretary shall, at least six months prior to that individual's scheduled date for release from
prison, refer the person for evaluation in accordance with this section.  However, if the inmate was received by
the department with less than nine months of his or her sentence to serve, or if the inmate's release date is
modified by judicial or administrative action, the secretary may refer the person for evaluation in accordance
with this section at a date that is less than six months prior to the inmate's scheduled release date.

(2) A petition may be filed under this section if the individual was in custody pursuant to his or her determinate
prison term, parole revocation term, or a hold placed pursuant to Section 6601.3, at the time the petition is filed.
A petition shall not be dismissed on the basis of a later judicial or administrative determination that the
individual's custody was unlawful, if the unlawful custody was the result of a good faith mistake of fact or law.
This paragraph shall apply to any petition filed on or after January 1, 1996.

(b) The person shall be screened by the Department of Corrections and Rehabilitation and the Board of Parole
Hearings based on whether the person has committed a sexually violent predatory offense and on a review of
the person's social, criminal, and institutional history.  This screening shall be conducted in accordance with a
structured screening instrument developed and updated by the State Department of Mental Health in
consultation with the Department of Corrections and Rehabilitation.  If as a result of this screening it is
determined that the person is likely to be a sexually violent predator, the Department of Corrections and
Rehabilitation shall refer the person to the State Department of Mental Health for a full evaluation of whether
the person meets the criteria in Section 6600.

(c) The State Department of Mental Health shall evaluate the person in accordance with a standardized
assessment protocol, developed and updated by the State Department of Mental Health, to determine whether
the person is a sexually violent predator as defined in this article.  The standardized assessment protocol shall



require assessment of diagnosable mental disorders, as well as various factors known to be associated with the
risk of reoffense among sex offenders.  Risk factors to be considered shall include criminal and psychosexual
history, type, degree, and duration of sexual deviance, and severity of mental disorder.

(d) Pursuant to subdivision (c), the person shall be evaluated by two practicing psychiatrists or psychologists, or
one practicing psychiatrist and one practicing psychologist, designated by the Director of Mental Health.  If
both evaluators concur that the person has a diagnosed mental disorder so that he or she is likely to engage in
acts of sexual violence without appropriate treatment and custody, the Director of Mental Health shall forward a
request for a petition for commitment under Section 6602 to the county designated in subdivision (i).  Copies of
the evaluation reports and any other supporting documents shall be made available to the attorney designated by
the county pursuant to subdivision (i) who may file a petition for commitment.

(e) If one of the professionals performing the evaluation pursuant to subdivision (d) does not concur that the
person meets the criteria specified in subdivision (d), but the other professional concludes that the person meets
those criteria, the Director of Mental Health shall arrange for further examination of the person by two
independent professionals selected in accordance with subdivision (g).

(f) If an examination by independent professionals pursuant to subdivision (e) is conducted, a petition to request
commitment under this article shall only be filed if both independent professionals who evaluate the person
pursuant to subdivision (e) concur that the person meets the criteria for commitment specified in subdivision
(d).  The professionals selected to evaluate the person pursuant to subdivision (g) shall inform the person that
the purpose of their examination is not treatment but to determine if the person meets certain criteria to be
involuntarily committed pursuant to this article.  It is not required that the person appreciate or understand that
information.

(g) Any independent professional who is designated by the Secretary of the Department of Corrections and
Rehabilitation or the Director of Mental Health for purposes of this section shall not be a state government
employee, shall have at least five years of experience in the diagnosis and treatment of mental disorders, and
shall include psychiatrists and licensed psychologists who have a doctoral degree in psychology.  The
requirements set forth in this section also shall apply to any professionals appointed by the court to evaluate the
person for purposes of any other proceedings under this article.

(h) If the State Department of Mental Health determines that the person is a sexually violent predator as defined
in this article, the Director of Mental Health shall forward a request for a petition to be filed for commitment
under this article to the county designated in subdivision (i).  Copies of the evaluation reports and any other
supporting documents shall be made available to the attorney designated by the county pursuant to subdivision
(i) who may file a petition for commitment in the superior court.

(i) If the county's designated counsel concurs with the recommendation, a petition for commitment shall be filed
in the superior court of the county in which the person was convicted of the offense for which he or she was
committed to the jurisdiction of the Department of Corrections and Rehabilitation.  The petition shall be filed,
and the proceedings shall be handled, by either the district attorney or the county counsel of that county.  The
county board of supervisors shall designate either the district attorney or the county counsel to assume
responsibility for proceedings under this article.

(j) The time limits set forth in this section shall not apply during the first year that this article is operative.

(k) If the person is otherwise subject to parole, a finding or placement made pursuant to this article shall toll the
term of parole pursuant to Article 1 (commencing with Section 3000) of Chapter 8 of Title 1 of Part 3 of the
Penal Code.

(l) Pursuant to subdivision (d), the attorney designated by the county pursuant to subdivision (i) shall notify the
State Department of Mental Health of its decision regarding the filing of a petition for commitment within 15
days of making that decision.

(m) This section shall become operative on the date that the director executes a declaration, which shall be



provided to the fiscal and policy committees of the Legislature, including the Chairperson of the Joint
Legislative Budget Committee, and the Department of Finance, specifying that sufficient qualified state
employees have been hired to conduct the evaluations required pursuant to subdivision (d), or January 1, 2012,
whichever occurs first.

CREDIT(S)
(Added by Stats.2008, c. 601 (S.B.1546), § 3, eff. Sept. 30, 2008, operative contingent.  Amended by
Stats.2010, c. 710 (S.B.1201), § 4, operative contingent.)

Historical Notes

Historical And Statutory Notes

2010 Main Volume
Sections 1 and 4 of Stats.2008, c. 601 (S.B.1546), provide:
"SECTION 1. The Legislature finds and declares all of the following:
"(a) There is within the State Department of Mental Health the Sex Offender Commitment Program

(SOCP).  The SOCP exists to implement the provisions of the sexually violent predator civil
commitment program (Article 4 (commencing with Section 6600) of Part 2 of Division 6 of the
Welfare and Institutions Code).

"(b) The sexually violent predator civil commitment program requires clinical evaluations of potential
sexually violent predators for possible commitment in order to provide treatment, as well as to
protect California's citizens from possible victimization by sexually violent predators.

"(c) Persons referred to the SOCP by the Department of Corrections and Rehabilitation as possible
sexually violent predators and who meet the preliminary screening criteria must undergo
precommitment evaluations by at least two professionals who meet the requirements specified in
Section 6601 of the Welfare and Institutions Code.

"(d) It is difficult for the state to recruit and retain individuals with the required expertise within the civil
service.

"(e) Evaluations must be conducted in a timely manner to avoid the release into society of possible
sexually violent predators.

"(f) It is the intent of the Legislature to ensure the protection of California's residents by providing the
State Department of Mental Health with the necessary flexibility in obtaining experienced
professionals, both within the civil service and through contracts, so that sexually violent predator
evaluations can occur within the statutory timeframe."

"SEC. 4. This act is an urgency statute necessary for the immediate preservation of the public peace,
health, or safety within the meaning of Article IV of the Constitution and shall go into immediate
effect.  The facts constituting the necessity are:

"To ensure the protection of California's residents by authorizing the State Department of Mental Health
to obtain the assistance of experienced mental health professionals through contracts, as well as civil
service, to perform sexually violent predator evaluations in a timely manner, and to avoid the release
of prisoners who might otherwise be subject to civil commitment as sexually violent predators, it is
necessary that this act take immediate effect."

2010 Legislation
Stats.2010, c. 710 (S.B.1201), in subd.(m), substituted "2012" for "2011".

Research References

Cross References

Department of Corrections and Rehabilitation, generally, see Penal Code § 5000 et seq.
Department of Finance, generally, see Government Code § 13000 et seq.



Department of Mental Health, generally, see Welfare and Institutions Code § 4000 et seq.
"Diagnosed mental disorder" defined for purposes of this Article, see Welfare and Institutions Code

§ 6600.
"Predatory" defined for purposes of this Article, see Welfare and Institutions Code § 6600.
"Sexually violent predator" defined for purposes of this Article, see Welfare and Institutions Code §

6600.

Code Of Regulations References

Parole revocation, parole hold policy, sexually violent predator screening, holds, and board
determinations, see 15 Cal. Code of Regs. § 2600.1.

2010 Main Volume

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §§1417D, 1417C
Witkin, Procedure (4th ed) Actions §45
Cal Jur 3d Incomp §§18, 19, 23

Notes Of Decisions

Additional commitment period, procedures, generally 25
Additional precommitment examinations 24
Admissibility of expert testimony 50
Advisement of rights 20
Aliens and immigrants 18
Assistance of counsel 36
Burden of proof 47
Commitment requirements 12
Concurrent jurisdiction 17
Construction and application 7
Construction with other laws 8
Continuance 32
Counsel, assistance of 36
Cruel and unusual punishment 3
Defective evaluations 29
Delays in proceedings 22
Diagnosed mental disorder 31
Discovery 46
Dismissal of petition 41
Due process 1
Equal protection 2
Estoppel 42
Evidence, sufficiency of 51
Exchange of expert witness information 33
Expert testimony 49-50

Expert testimony - Admissibility of 50
Expert testimony - Generally 49

Fact questions 52
Habeas corpus 40
Immigrants 18
In custody 13
Initial determination procedures 23



Interrogations 24
Judicial notice 48
Jurisdiction 17, 44

Jurisdiction - Concurrent 17
Jurisdiction - Generally 44

Jury questions 52
Juvenile records 16
Laches 43
Legislative intent 9
Mandamus 38
Nature and operation of proceedings 10
Parole revocation 15
Pleas 19
Presumptions and burden of proof 47
Privacy rights 14
Privilege, psychotherapist-patient 34
Psychiatric or psychological evaluations 28
Psychotherapist-patient privilege 34
Purpose 9
Questions of fact 52
Recommitment procedures, generally 25
Remedies 37
Review 53
Right to privacy 14
Right to speedy trial 4
Self-representation 5
Separate commitment petitions 26
Sufficiency of evidence 51
Time of adjudication 21
Unlawful custody 35
Use of evaluations 30
Validity of assessment protocol 11
Venue 45
Vested statutory rights 6
Voluntary recommitment 27
Writ of error coram nobis 39

1. Due process

California Court of Appeal's ruling that prisoner's commitment proceedings under Sexually Violent Predator
Act (SVPA) did not violate due process, despite fact that he was held due to "mistake of law" when his SVPA
proceedings began, was not contrary to, or unreasonable application of Supreme Court precedent, and,
therefore, habeas corpus relief was not warranted; Court of Appeal identified correct legal principle and applied
it reasonably. Hubbart v. Knapp, C.A.9 (Cal.)2004, 379 F.3d 773, certiorari denied 125 S.Ct. 913, 543 U.S.
1071, 160 L.Ed.2d 807. Habeas Corpus  537.1

Predatory nature of predicate offenses was not an element in determining whether a defendant was a sexually
violent predator under California's Sexually Violent Predator Act (SVPA), thus defeating claim that the SVPA
violated due process and equal protection by arbitrarily allowing California Department of Corrections (CDC)
and Department of Mental Health (DMH) evaluators to determine whether predicate offenses were "predatory."
Woodard v. Mayberg, N.D.Cal.2003, 242 F.Supp.2d 695. Constitutional Law  3174; Constitutional Law



 4342; Mental Health  433(2)

California's Sexually Violent Predator Act (SVPA) provided sufficient procedural due process protections,
despite sex offender's claim that his due process rights were violated because he was not afforded notification of
the implementation of the SVPA screening and evaluation process until prison personnel advised him of the
initial scheduled appointment with the first evaluator approximately 14 hours prior to that appointment; the
screening and evaluation process did not appear to amount to the sort of dispositive hearing requiring advance
notice to marshal the facts and prepare a defense, and the offender had an opportunity to challenge every aspect
of his commitment. Woodard v. Mayberg, N.D.Cal.2003, 242 F.Supp.2d 695. Constitutional Law  4344;
Mental Health  433(2)

The evaluation of a sex offender for sexually violent predator (SVP) commitment with an assessment protocol
which was an invalid underground regulation under the Administrative Procedure Act (APA) did not violate the
offender's right to due process under Fourteenth Amendment, even though offender's private interest in the
outcome of the commitment proceeding was significant, where the government's interest was also substantial,
and the procedures of probable cause hearing and trial provided adequate protection against erroneous
deprivation from the invalid assessment protocol. In re Ronje (App. 4 Dist. 2009) 101 Cal.Rptr.3d 689, 179
Cal.App.4th 509. Constitutional Law  4344; Mental Health  454

Recommitment process under the Sexually Violent Predator Act (SVPA) did not violate defendant's due process
rights, although the People were able to present two expert witnesses paid for by the Department of Mental
Health while indigent defendant was only able to call one court-appointed expert, as defendant was fully able to
present his side of the story to the trier of fact. People v. Dean (App. 4 Dist. 2009) 94 Cal.Rptr.3d 478, 174
Cal.App.4th 186, review denied. Constitutional Law  4344; Mental Health  433(2)

Both the Sixth Amendment of the federal Constitution and the due process guarantees of the state and federal
Constitutions require that a criminal defendant receive notice of the charges adequate to give a meaningful
opportunity to defend against them. People v. Carroll (App. 5 Dist. 2007) 69 Cal.Rptr.3d 816, 158 Cal.App.4th
503, as modified, review denied. Constitutional Law  4579; Indictment And Information  56

Although a Sexually Violent Predators Act (SVPA) proceeding is civil, not criminal, in nature, because civil
commitment involves a significant deprivation of liberty, a defendant in an SVPA proceeding is entitled to due
process protections. People v. Carroll (App. 5 Dist. 2007) 69 Cal.Rptr.3d 816, 158 Cal.App.4th 503, as
modified, review denied. Constitutional Law  4344; Mental Health  455

Due process under the Sexually Violent Predators Act (SVPA) is not measured by the rights accorded a
defendant in criminal proceedings, but by the standard applicable to civil proceedings. People v. Lopez (App. 6
Dist. 2006) 53 Cal.Rptr.3d 549, 146 Cal.App.4th 1263, review denied. Constitutional Law  4342; Mental
Health  455

Due process under the Sexually Violent Predators Act (SVPA) is not measured by the rights accorded a
defendant in criminal proceedings, but by the standard applicable to civil proceedings. People v. Fraser (App. 6
Dist. 2006) 42 Cal.Rptr.3d 424, 138 Cal.App.4th 1430, as modified, review denied. Constitutional Law 
4342; Mental Health  455

A defendant in a Sexually Violent Predators Act (SVPA) proceeding is entitled to due process protections,
because civil commitment involves a significant deprivation of liberty. People v. Fraser (App. 6 Dist. 2006) 42
Cal.Rptr.3d 424, 138 Cal.App.4th 1430, as modified, review denied. Constitutional Law  4344; Mental
Health  455

The People's failure to obtain a recommitment order for a sex offender who was found to be a sexually violent
predator under the Sexually Violent Predator Act (SVP Act) within the two-year period of his initial
commitment did not violate the offender's right to due process, where the record reflected that the delay in
bringing the matter to trial was attributable to the offender's counsel or to the offender himself. Orozco v.
Superior Court (App. 2 Dist. 2004) 11 Cal.Rptr.3d 573, 117 Cal.App.4th 170, rehearing denied, review denied,



certiorari denied 125 S.Ct. 617, 543 U.S. 1008, 160 L.Ed.2d 471. Constitutional Law  4344; Mental Health
 466

Due process did not require that defendant receive advance notice that he was being evaluated by the
Department of Mental Health to determine whether defendant was a sexually violent predator; a determination
of whether to seek commitment for a defendant under the Sexually Violent Predators Act (SVPA) cannot be
made until after a defendant was evaluated and two evaluators agreed that a defendant had "a diagnosed mental
disorder so that he or she is likely to engage in acts of sexual violence without appropriate treatment and
custody." People v. Carmony (App. 3 Dist. 2002) 120 Cal.Rptr.2d 896, 99 Cal.App.4th 317, review denied,
habeas corpus denied 2007 WL 2904090, certificate of appealability denied 2008 WL 744234. Constitutional
Law  4344; Mental Health  458

Due process did not entitle defendant to counsel at the time he was interviewed by two mental health evaluators
to determine whether defendant was a sexually violent predator; at the time of the interviews defendant had not
been found to be a sexually violent predator and a petition for his commitment had not been filed, and
appointment of counsel would have caused undue administrative burden and would not have increased the
accuracy of the process. People v. Carmony (App. 3 Dist. 2002) 120 Cal.Rptr.2d 896, 99 Cal.App.4th 317,
review denied, habeas corpus denied 2007 WL 2904090, certificate of appealability denied 2008 WL 744234.
Constitutional Law  4344; Mental Health  463

2. Equal protection

Sexually violent predator (SVP) statute does not violate equal protection clause in providing disparate treatment
to SVPs than that provided to mentally disordered offenders (MDOs), as such groups are not similarly situated;
definition of mental disorder under SVP statute is less exacting than definition under MDO commitment
scheme, and SVP statute requires finding that the person is likely to commit violent sex crimes, whereas MDO
commitments require present threat of harm. People v. Calderon (App. 2 Dist. 2004) 21 Cal.Rptr.3d 92, 124
Cal.App.4th 80, review denied. Constitutional Law  3175; Mental Health  433(2)

3. Cruel and unusual punishment

Allegations that civil detainee, who had been adjudicated a sexually violent predator and was temporarily
detained in county jail awaiting judicial proceedings, was handcuffed while speaking with his lawyer, housed
with prisoners, subject to strip searches, poor food, poor condition of clothes, and extended lock downs was
insufficient to support a claim brought pursuant to § 1983 for Eighth Amendment cruel and unusual
punishment, as the indignities resulting from his confinement in the county jail did not expose detainee to an
excessive risk to his health and safety. Munoz v. Kolender, S.D.Cal.2002, 208 F.Supp.2d 1125. Mental Health

 459; Sentencing And Punishment  1596

4. Right to speedy trial

The ultimate responsibility for bringing a person to trial on a petition to involuntarily commit a convicted sex
offender as a sexually violent predator at a meaningful time rests with the government. People v. Litmon (App.
6 Dist. 2008) 76 Cal.Rptr.3d 122, 162 Cal.App.4th 383, review denied. Mental Health  462

Pretrial delay on consolidated petitions to have sex offender involuntarily recommitted as sexually violent
predator after first recommitment period of two years had expired and second one was set to expire violated sex
offender's right to speedy trial under Barker; sex offender asserted his right to speedy trial and opposed
postponement of retrial that had been scheduled after first hearing ended in mistrial, and sex offender remained
confined for entire pretrial period. People v. Litmon (App. 6 Dist. 2008) 76 Cal.Rptr.3d 122, 162 Cal.App.4th
383, review denied. Mental Health  466

5. Self-representation

People v. Sokolsky (App. 2 Dist. 2010) 107 Cal.Rptr.3d 149, 182 Cal.App.4th 1568, as modified, review



granted and cause transferred 111 Cal.Rptr.3d 18, 232 P.3d 1202.

6. Vested statutory rights

Former California statute requiring the State Department of Mental Health to develop a voluntary experimental
treatment program for persons convicted of certain sex offenses did not create a private right of contract against
the government for sex offender treatment, thus defeating a claim that the California's Sexually Violent Predator
Act (SVPA) impaired vested statutory rights. Woodard v. Mayberg, N.D.Cal.2003, 242 F.Supp.2d 695. Mental
Health  433(2)

7. Construction and application

California law did not require a sex offender to have been placed in a state hospital and treated before he could
be committed under the California's Sexually Violent Predator Act (SVPA); neither of two criminal statutes
cited provided any sort of treatment to the offender, much less precluded the state from committing him under
the SVPA. Woodard v. Mayberg, N.D.Cal.2003, 242 F.Supp.2d 695. Mental Health  454

The rule that the right to relief without any showing of prejudice will be limited to pretrial challenges of
irregularities applies to denial of substantive rights and technical irregularities in Sexually Violent Predator Act
(SVPA) proceedings. In re Ronje (App. 4 Dist. 2009) 101 Cal.Rptr.3d 689, 179 Cal.App.4th 509. Mental Health

 467

If the People seek to continue sexually violent predator (SVP) commitment proceedings against someone whose
present conviction has been reversed, it must retry and reconvict him. In re Smith (2008) 73 Cal.Rptr.3d 469, 42
Cal.4th 1251, 178 P.3d 446. Mental Health  454

An offender is "likely to engage in sexually violent predatory criminal behavior" upon his or her release from
prison, as element for finding probable cause to proceed to trial for civil commitment under Sexually Violent
Predators Act (SVPA), if the offender presents a serious and well-founded risk of committing sexually violent
criminal acts that will be of a predatory nature, taking into account the offender's amenability to voluntary
treatment upon release from prison. Cooley v. Superior Court (2002) 127 Cal.Rptr.2d 177, 29 Cal.4th 228, 57
P.3d 654, rehearing denied, as modified. Mental Health  454

Sexually Violent Predator Act provides that a defendant must be in custody when the initial petition for his or
her commitment is filed; however, it also provides that a petition shall not be dismissed on the basis of a later
judicial or administrative determination that the defendant's custody was unlawful, if the unlawful custody was
the result of a good faith mistake of fact or law. People v. Badura (App. 4 Dist. 2002) 116 Cal.Rptr.2d 336, 95
Cal.App.4th 1218, review denied. Mental Health  454

Sexually Violent Predators Act (SVPA) is narrowly construed to serve the legitimate and compelling state
interests of protecting the public from the danger posed by violent sex offenders, and treating persons with
uncontrollable mental disorders. Peters v. Superior Court (App. 2 Dist. 2000) 94 Cal.Rptr.2d 350, 79
Cal.App.4th 845, as modified. Mental Health  433(2)

Criminal defendant cannot be committed under Sexually Violent Predators (SVP) Act, which affects substantial
private liberty interest because Act allows detention of defendant who has served his underlying prison term
and is scheduled to be released on parole, absent state's compliance with Act's procedural requirements and
proof beyond a reasonable doubt that defendant is, due to diagnosed mental disorder, a danger to health and
safety of others because he is likely to engage in acts of sexual violence upon his release. People v. Superior
Court (Howard) (App. 6 Dist. 1999) 82 Cal.Rptr.2d 481, 70 Cal.App.4th 136, as modified, review denied.
Mental Health  454; Mental Health  460(1)

Under California law, even assuming that the Board of Prison Terms (BPT) exceeded its authority when it
ordered inmate, who had been incarcerated for parole violation, detained for several days beyond his scheduled
release date so that petition could be filed to civilly confine him as sexually violent predator (SVP), any such
unlawful custody did not require dismissal of the SVP petition, absent any evidence to suggest that California



officials were acting in bad faith. Jackson v. California Dept. of Mental Health, C.A.9 (Cal.)2009, 318
Fed.Appx. 582, 2009 WL 613095, Unreported. Mental Health  467

8. Construction with other laws

California Court of Appeal's determination that Sexually Violent Predator Act (SVPA) did not violate equal
protection rights of prisoner who was held due to "mistake of law" when his SVPA proceedings began was not
contrary to or unreasonable application of Supreme Court precedent, and, therefore, habeas corpus relief was
not warranted. Hubbart v. Knapp, C.A.9 (Cal.)2004, 379 F.3d 773, certiorari denied 125 S.Ct. 913, 543 U.S.
1071, 160 L.Ed.2d 807. Habeas Corpus  537.1

Office of Administrative Law's (OAL) determination that sexually violent predator (SVP) assessment protocol
used to evaluate sex offender was an underground regulation under Administrative Procedure Act (APA),
though not binding on the Court of Appeal, was entitled to due deference. In re Ronje (App. 4 Dist. 2009) 101
Cal.Rptr.3d 689, 179 Cal.App.4th 509. Mental Health  467

In determining whether, for purposes of ruling on petition by incarcerated sexually violent predator (SVP) for
conditional release, it is "likely" that SVP will engage in sexually violent criminal behavior due to his or her
diagnosed mental disorder if under supervision and treatment in the community, the meaning of "likely" is the
same as that applied in the context of petitions to commit or recommit a SVP, determinations at the probable
cause hearing, and determinations if a person was to be involuntarily committed as a SVP. People v. Rasmuson
(App. 2 Dist. 2006) 52 Cal.Rptr.3d 598, 145 Cal.App.4th 1487. Mental Health  465(5)

Sexually Violent Predators Act (SVPA) was valid as against claim that it violated equal protection because it
had a lower evidentiary standard than the mentally disordered offender law, the Lanterman-Petris-Short (LPS)
Act, and the commitment scheme for persons not guilty by reason of insanity; SVPA was similar to other
schemes, as it required proof of a current mental condition and current dangerousness but did not require a
recent overt act. People v. Hubbart (App. 6 Dist. 2001) 106 Cal.Rptr.2d 490, 88 Cal.App.4th 1202, rehearing
denied, review denied, certiorari denied 122 S.Ct. 1097, 534 U.S. 1143, 151 L.Ed.2d 994.

The Civil Discovery Act of 1986 applies to proceedings under the Sexually Violent Predator Act (SVPA), even
though it requires disclosure of some information; the proceedings are a "civil action or special proceeding of a
civil nature." Leake v. Superior Court (App. 3 Dist. 2001) 104 Cal.Rptr.2d 767, 87 Cal.App.4th 675, review
denied. Mental Health  455

Board of Prison Terms exceeded its statutory authority when it used a parole regulation to hold parolee beyond
his parole release date on determinate prison term and to revoke his parole based solely on determination that he
was suffering from mental disorder and was in need of psychiatric treatment; Board's use of expedient of
revocation, instead of civil commitment for mentally disordered inmate about to be released into community
was unauthorized given implied legislative intent to require Board to utilize civil commitment statutes when
confronted with impending release of mentally disordered inmate. Terhune v. Superior Court (App. 1 Dist.
1998) 76 Cal.Rptr.2d 841, 65 Cal.App.4th 864. Pardon And Parole  63

9. Purpose

California's Sexually Violent Predator Act (SVPA) has a dual purpose, to remove dangerous sexually violent
predators (SVP) from society and to provide them with treatment; the SVPA procedures and confinement are
civil in nature rather than criminal and punitive. Munoz v. Kolender, S.D.Cal.2002, 208 F.Supp.2d 1125.
Mental Health  456; Mental Health  465(1)

The purpose of the mental health evaluation of an offender prior to filing of a sexually violent predator (SVP)
petition is not to identify SVP's but, rather, to screen out those who are not SVP's. People v. Medina (App. 1
Dist. 2009) 89 Cal.Rptr.3d 830, 171 Cal.App.4th 805, as modified, rehearing denied, review denied. Mental
Health  461

The overall purposes of the Sexually Violent Predators Act (SVPA) are to protect the public from a select group



of extremely dangerous offenders and to provide treatment for those people. People v. Carroll (App. 5 Dist.
2007) 69 Cal.Rptr.3d 816, 158 Cal.App.4th 503, as modified, review denied. Mental Health  453; Mental
Health  465(3)

The purpose of the Sexually Violent Predator Act is to identify persons who have certain diagnosed mental
disorders that make them likely to engage in acts of sexual violence and to confine them for treatment of their
disorders only as long as the disorders persist and not for any punitive purposes. Murillo v. Superior Court
(App. 4 Dist. 2006) 49 Cal.Rptr.3d 511, 143 Cal.App.4th 730. Mental Health  453; Mental Health 
465(1)

The primary goal of the Sexually Violent Predator Act (SVPA) is treatment; no punitive purpose was intended.
People v. Sumahit (App. 3 Dist. 2005) 27 Cal.Rptr.3d 233, 128 Cal.App.4th 347, review denied. Mental Health

 453

Overall purpose of the Sexually Violent Predators Act is to protect the public from a select group of offenders
who are extremely dangerous and to provide treatment for them. People v. Ward (App. 4 Dist. 2002) 118
Cal.Rptr.2d 599, 97 Cal.App.4th 631, review denied. Mental Health  453

Purpose of requirement that a defendant be in custody at every step in the processing of a petition for his initial
or extended commitment under the Sexually Violent Predator Act is to protect the public, to ensure that an
alleged violent sexual predator is not loosed upon the world. People v. Badura (App. 4 Dist. 2002) 116
Cal.Rptr.2d 336, 95 Cal.App.4th 1218, review denied. Mental Health  454; Mental Health  466

Purpose of the various conditions placed by the legislature on any pretrial extension of the custody of a
defendant whose commitment or extended commitment is sought under the Sexually Violent Predator Act,
including successive findings of probable cause is to protect defendants, by ensuring that they cannot be kept in
custody beyond their release dates without some showing of good cause. People v. Badura (App. 4 Dist. 2002)
116 Cal.Rptr.2d 336, 95 Cal.App.4th 1218, review denied. Mental Health  455

Sexually Violent Predators Act (SVPA) reflects the Legislature's determination of the importance of identifying
and controlling persons whose criminal history and mental state render them sexually violent predators.
Albertson v. Superior Court (2001) 107 Cal.Rptr.2d 381, 25 Cal.4th 796, 23 P.3d 611, on remand 2001 WL
1190784, unpublished. Mental Health  453

The purpose of the Sexually Violent Predators Act (SVPA) is to assure that potential sexually violent predators
are identified, evaluated, and committed before their release into the community. People v. Martinez (App. 6
Dist. 2001) 105 Cal.Rptr.2d 841, 88 Cal.App.4th 465, as modified, review denied. Mental Health  453

Objective of Sexually Violent Predators Act (SVPA) is to identify individuals who have certain diagnosed
mental disorders which make them likely to engage in acts of sexual violence, and to confine them for treatment
of their disorders only as long as the disorders persist and not for any punitive purposes. Peters v. Superior
Court (App. 2 Dist. 2000) 94 Cal.Rptr.2d 350, 79 Cal.App.4th 845, as modified. Mental Health  433(2)

Object of Sexually Violent Predators Act (SVPA) is to identify individuals who have certain diagnosed mental
disorders which make them likely to engage in acts of sexual violence, and to confine them for treatment of
their disorders only as long as the disorders persist and not for any punitive purposes. Sporich v. Superior Court
(App. 2 Dist. 2000) 91 Cal.Rptr.2d 752, 77 Cal.App.4th 422, review denied. Mental Health  433(2)

Purpose of the Sexually Violent Predator (SVP) Act is protection of the public safety, not punishment of the
defendant. People v. Superior Court (Howard) (App. 6 Dist. 1999) 82 Cal.Rptr.2d 481, 70 Cal.App.4th 136, as
modified, review denied. Mental Health  433(2)

10. Nature and operation of proceedings

California's Sexually Violent Predator Act (SVPA) did not establish criminal proceedings and was not punitive,
and thus, did not violate ex post facto and double jeopardy principles, and did not violate the constitutional



guarantees against bills of attainder and bills of pains, to due process of law, and to equal protection; the fact
that the SVPA applied only to those with qualifying criminal "convictions" did not compel a different result.
Woodard v. Mayberg, N.D.Cal.2003, 242 F.Supp.2d 695. Constitutional Law  1100(5); Constitutional Law

 2820; Constitutional Law  3174; Constitutional Law  4342; Double Jeopardy  22; Mental
Health  433(2)

Mentally retarded woman, who was charged with felonies but found incompetent to stand trial, was not
similarly situated, for purposes of equal protection analysis, to people, such as mentally disordered offenders,
who have been found guilty of a crime and then committed to treatment and, therefore, equal protection did not
entitle mentally retarded woman to a jury hearing on the felony charges in order for them to be used as
indicators that the woman was dangerous to self or others, as a statutory requisite to her civil commitment.
People v. Sweeney (App. 4 Dist. 2009) 95 Cal.Rptr.3d 557, 175 Cal.App.4th 210. Constitutional Law 
3143; Jury  19(6.5)

Sexually Violent Predator Act did not impose a punishment on inmate, and thus, construing Act to permit the
extension of inmate's completed parole term did not constitute an unconstitutional ex post facto law by
retroactively increasing his completed sentence; because inmate's confinement pursuant to the Act was not
punishment, the time he spent awaiting full evaluation as a sexually violent predator candidate did not add to or
increase his prison sentence. In re Hovanski (App. 3 Dist. 2009) 95 Cal.Rptr.3d 370, 174 Cal.App.4th 1517,
review denied. Constitutional Law  2820; Mental Health  433(2)

The Sexually Violent Predator Act (SVPA) does not require the prosecutor to plead and/or prove to a trier of
fact that two evaluators agree. People v. Dean (App. 4 Dist. 2009) 94 Cal.Rptr.3d 478, 174 Cal.App.4th 186,
review denied. Mental Health  461

A Sexually Violent Predator Act (SVPA) commitment proceeding is civil in nature. People v. Medina (App. 1
Dist. 2009) 89 Cal.Rptr.3d 830, 171 Cal.App.4th 805, as modified, rehearing denied, review denied. Mental
Health  456

A proceeding under the Sexually Violent Predator Act is a special proceeding of a civil nature. Murillo v.
Superior Court (App. 4 Dist. 2006) 49 Cal.Rptr.3d 511, 143 Cal.App.4th 730. Mental Health  456

The Sexually Violent Predators Act (SVPA) is not punitive in purpose or effect, and its proceedings are civil in
nature. People v. Yartz (2005) 36 Cal.Rptr.3d 328, 37 Cal.4th 529, 123 P.3d 604. Mental Health  456

Because a sexually violent predator (SVP) commitment proceeding is not a criminal cause, but is civil in nature,
the state and federal constitutional protection of the right to a jury trial afforded to criminal defendants is
inapplicable. People v. Rowell (App. 3 Dist. 2005) 34 Cal.Rptr.3d 843, 133 Cal.App.4th 447, review denied.
Jury  19(6.5)

Because a sexually violent predator (SVP) commitment proceeding, like other civil commitment proceedings, is
a special proceeding, not a civil action, there is no constitutional right to a jury trial. People v. Rowell (App. 3
Dist. 2005) 34 Cal.Rptr.3d 843, 133 Cal.App.4th 447, review denied. Jury  19(6.5)

The Sexually Violent Predator Act (SVP Act) allows for the involuntary civil commitment of individuals who,
as a result of a diagnosed mental disorder, are likely to continue engaging in sexually violent criminal behavior
even after serving a prison sentence. In re Wright (App. 4 Dist. 2005) 27 Cal.Rptr.3d 281, 128 Cal.App.4th 663,
review denied. Mental Health  454; Mental Health  465(1)

Sexually Violent Predators Act (SVPA) does not require the state to complete the commitment process with
respect to a sexually violent predator (SVP) within a certain amount of time. People v. Ciancio (App. 2 Dist.
2003) 134 Cal.Rptr.2d 531, 109 Cal.App.4th 175, modified on denial of rehearing, review denied. Mental
Health  465(2)

In an extended commitment proceeding pursuant to the Sexually Violent Predator Act, the defendant is entitled
to a probable cause hearing, and the state may request a preliminary review of the petition for probable cause.



People v. Badura (App. 4 Dist. 2002) 116 Cal.Rptr.2d 336, 95 Cal.App.4th 1218, review denied. Mental Health
 462

Proceedings under Sexually Violent Predators Act (SVPA) are civil in nature. People v. Superior Court
(Preciado) (App. 4 Dist. 2001) 105 Cal.Rptr.2d 159, 87 Cal.App.4th 1122, review denied. Mental Health 
456

Commitment proceedings under Sexually Violent Predator Act are not required to be completed in their entirety
before an inmate's scheduled release date from prison, and thus failure of People to complete such proceedings
prior to inmate's release date did not result in a violation of inmate's procedural due process rights. People v.
Talhelm (App. 4 Dist. 2000) 102 Cal.Rptr.2d 150, 85 Cal.App.4th 400, review denied. Constitutional Law 
4344; Mental Health  465(1)

Proceedings under Sexually Violent Predators Act (SVPA) are deemed civil in nature. Sporich v. Superior
Court (App. 2 Dist. 2000) 91 Cal.Rptr.2d 752, 77 Cal.App.4th 422, review denied. Mental Health  456

Proceedings under Sexually Violent Predators (SVP) Act are civil. People v. Superior Court (Howard) (App. 6
Dist. 1999) 82 Cal.Rptr.2d 481, 70 Cal.App.4th 136, as modified, review denied. Mental Health  456

11. Validity of assessment protocol

Sexually violent predator (SVP) assessment protocol used to evaluate sex offender was an invalid underground
"regulation" under the Administrative Procedure Act (APA), where portions of the protocol applied generally
either to all evaluators or to all inmates referred by the Department of Mental Health (DMH) for treatment, or to
both, and portions of the protocol implemented or made specific the SVP law and the procedures the DMH
would use to implement the law. In re Ronje (App. 4 Dist. 2009) 101 Cal.Rptr.3d 689, 179 Cal.App.4th 509.
Mental Health  454

12. Commitment requirements

Offender's admission to the allegations of an initial sexually violent predator (SVP) two-year commitment
petition forfeited his appellate challenge to his subsequent indeterminate recommitment as SVP on the basis
that his initial mental health evaluation was performed using protocols established by invalid underground
regulation; offender's argument merely asserted that the court acted in excess of its jurisdiction. People v.
Medina (App. 1 Dist. 2009) 89 Cal.Rptr.3d 830, 171 Cal.App.4th 805, as modified, rehearing denied, review
denied. Mental Health  467

Offender's appeal of his recommitment as sexually violent predator (SVP) on the basis that his initial mental
health evaluation was performed using protocols established by invalid underground regulation was a collateral
attack on offender's initial judgment of commitment, and thus the only cognizable grounds for such an attack
would be a lack of fundamental jurisdiction, since offender's initial judgment of commitment had become final.
People v. Medina (App. 1 Dist. 2009) 89 Cal.Rptr.3d 830, 171 Cal.App.4th 805, as modified, rehearing denied,
review denied. Mental Health  467

Sexually Violent Predator Act requires that a defendant be in custody, pursuant to a prior commitment, when an
extended commitment petition is filed. People v. Badura (App. 4 Dist. 2002) 116 Cal.Rptr.2d 336, 95
Cal.App.4th 1218, review denied. Mental Health  466

When required evaluations by two psychotherapists have not been performed in connection with petition for
commitment under Sexually Violent Predators Act (SVPA), alleged sexually violent predator (SVP) may bring
that fact to trial court's attention and obtain appropriate relief. People v. Superior Court (Preciado) (App. 4 Dist.
2001) 105 Cal.Rptr.2d 159, 87 Cal.App.4th 1122, review denied. Mental Health  457

Sexually Violent Predator (SVP) Act requires a recent objective basis for commitment: the determination of
two experts, credited by the trier of fact, that a subject presently suffers from a mental disorder which
predisposes him to commit further sexually violent predatory crimes. People v. Poe (App. 1 Dist. 1999) 88



Cal.Rptr.2d 437, 74 Cal.App.4th 826. Mental Health  460(2)

Commitment under Sexually Violent Predators (SVP) Act has two essential requirements: first, two or more
convictions which qualify as sexually violent offenses, and second, a diagnosable mental disorder which
renders the defendant dangerous to others at the time of commitment. People v. Superior Court (Howard) (App.
6 Dist. 1999) 82 Cal.Rptr.2d 481, 70 Cal.App.4th 136, as modified, review denied. Mental Health  454

13. In custody

No requirement exists that custody of convicted sex offender must be lawful in order for support filing of
petition under Sexually Violent Predator (SVP) act, and a later judicial or administrative proceeding
determination that the custody was unlawful does not deprive the court of the power to proceed on an SVP
petition if the custody status when the petition was filed was the result of a good faith mistake of law or fact.
People v. Wakefield (App. 4 Dist. 2000) 97 Cal.Rptr.2d 221, 81 Cal.App.4th 893, review denied. Mental Health

 455

Convicted sex offender whose parole had been revoked was being held in custody due to a good faith mistake in
law, so that petition filed under Sexually Violent Predator (SVP) Act while he was in custody was sufficient to
confer jurisdiction under SVP Act even though custody was subsequently determined to have been unlawful
pursuant to petition for writ of habeas corpus, where order granting writ did not direct offender's release, but
indicated that Department of Corrections (DOC) could seek new revocation hearing, so that custody could have
subsequently been rendered "lawful" by a new revocation hearing. People v. Wakefield (App. 4 Dist. 2000) 97
Cal.Rptr.2d 221, 81 Cal.App.4th 893, review denied. Mental Health  455

Convicted sex offender, whose parole had been revoked for psychiatric treatment as a potentially dangerous
sexually violent predator (SVP) at time petition was filed under SVP Act, was being held in custody in good
faith, so that petition was sufficient to confer jurisdiction under SVP Act, where psychiatric revocation occurred
prior to issuance of appellate decision in Terhune v. Superior Court which struck down administrative scheme
used to hold sexually violent predators such as offender. People v. Wakefield (App. 4 Dist. 2000) 97
Cal.Rptr.2d 221, 81 Cal.App.4th 893, review denied. Mental Health  455

Inmate was in "custody" within meaning of Sexually Violent Predators Act (SVPA) when People petitioned for
his commitment as sexually violent predator (SVP), thus affording trial court jurisdiction to consider merits of
petition, even though inmate was not in "lawful" custody due to fact that his probation had been revoked for
psychiatric treatment, which was prohibited by Terhune decision; because revocation occurred before Terhune
was decided, there was no showing that any officials acted improperly in revoking inmate's parole, and when
People filed SVP petition, inmate's parole had been revoked and he was actually in custody. Garcetti v. Superior
Court (App. 2 Dist. 1998) 80 Cal.Rptr.2d 724, 68 Cal.App.4th 1105, review denied. Mental Health  455

14. Right to privacy

In proceedings under the Sexually Violent Predators Act (SVPA), sex offender's right to privacy was not
violated by prosecutor's examination of his psychological records; prosecutor's examination constituted at most
a minimal invasion due to offender's substantially diminished expectation of privacy concerning the records,
and that minimal intrusion was justified by the compelling public interests behind the SVPA and the
prosecutor's duty to make an independent and informed decision concerning whether to file a petition. People v.
Martinez (App. 6 Dist. 2001) 105 Cal.Rptr.2d 841, 88 Cal.App.4th 465, as modified, review denied.
Constitutional Law  1232; Mental Health  21

In proceedings under the Sexually Violent Predators Act (SVPA), whether sex offender had a reasonable
expectation of privacy in his medical and psychological records presented a mixed questions of law and fact.
People v. Martinez (App. 6 Dist. 2001) 105 Cal.Rptr.2d 841, 88 Cal.App.4th 465, as modified, review denied.
Mental Health  21

Even assuming that sex offender's right to privacy was violated, in proceedings under the Sexually Violent
Predators Act (SVPA), by prosecutor's examination of his psychological records, that violation would not



constitute reversible error per se; the alleged invasion of privacy did not deprive sex offender of his right to
counsel, implicate the impartiality of the trial judge, or lessen the state's burden of proof. People v. Martinez
(App. 6 Dist. 2001) 105 Cal.Rptr.2d 841, 88 Cal.App.4th 465, as modified, review denied. Mental Health 
21; Mental Health  467

15. Parole revocation

Inmate's parole had been revoked and he was received by the Department with less than nine months of his
sentence to be served, and thus, the six-month deadline for referring inmate for evaluation under sexually
violent predator statute did not apply and the referral could be made up to inmate's scheduled discharge from
custody. In re Hovanski (App. 3 Dist. 2009) 95 Cal.Rptr.3d 370, 174 Cal.App.4th 1517, review denied. Mental
Health  455

Proceedings under the Sexually Violent Predators Act (SVPA) could be brought against sex offender who was
taken in custody under former regulation stating that a mental disorder was a violation of parole; regulation was
not repealed until after SVPA petition was filed, and SVPA in effect at that time did not require lawful custody.
People v. Hubbart (App. 6 Dist. 2001) 106 Cal.Rptr.2d 490, 88 Cal.App.4th 1202, rehearing denied, review
denied, certiorari denied 122 S.Ct. 1097, 534 U.S. 1143, 151 L.Ed.2d 994.

Inmate was in "custody" following parole revocation for psychiatric treatment, despite the Court of Appeal's
invalidation of the revocation after referral for commitment under Sexually Violent Predators Act, and, thus,
petition for committing inmate was within trial court's jurisdiction or power; although filed prior to the petition,
Court of Appeal's decision became final after it, and erroneous revocation resulted from mistake of law. People
v. Superior Court (Whitley) (App. 1 Dist. 1999) 81 Cal.Rptr.2d 189, 68 Cal.App.4th 1383, rehearing denied,
review denied. Mental Health  455

16. Juvenile records

Trial court had no authority to release to the Board of Parole Hearings (BPH) sealed records of prisoner's
juvenile adjudication for BPH to use in a sexually violent predator (SVP) proceeding. In re James H.(App. 1
Dist. 2007) 65 Cal.Rptr.3d 410, 154 Cal.App.4th 1078. Infants  133

17. Concurrent jurisdiction

When two or more counties have jurisdiction to consider a petition to commit a sex offender under the Sexually
Violent Predators Act (SVPA), the discretion to decide where to file the petition belongs to the designated
attorney of each county, rather than to the Department of Mental Health (DMH).  Cheek v. Superior Court
(App. 6 Dist. 2002) 126 Cal.Rptr.2d 820, 103 Cal.App.4th 520. Mental Health  455

18. Aliens and immigrants

Petition for involuntary commitment of legal alien under Sexually Violent Predators (SVP) Act was
prematurely dismissed on basis that alien, having been convicted of numerous aggravated felonies, would be
deported should he be released to the community for outpatient treatment; although alien was conclusively
presumed to be deportable and Attorney General was obligated to begin deportation proceedings as
expeditiously as possible, Attorney General also had discretion to defer deportation in order to provide alien
with opportunity for outpatient treatment pursuant to SVP Act. People v. Superior Court (Perez) (App. 2 Dist.
1999) 89 Cal.Rptr.2d 326, 75 Cal.App.4th 394. Aliens, Immigration, And Citizenship  299

Neither the action of the People in filing petition for involuntary commitment of legal alien under Sexually
Violent Predators (SVP) Act, nor the decision of federal government to defer action on alien's deportation
pending outcome of SVP Act petition, resulted in invidiously disparate treatment under the otherwise neutral
SVP Act so as to violate equal protection; alien's contention that because of his aggravated felony convictions
he would be deported upon release to the community, and thus would not receive the benefit of conditional
release and outpatient treatment provided under SVP Act, was speculative and did not establish equal protection
violation. People v. Superior Court (Perez) (App. 2 Dist. 1999) 89 Cal.Rptr.2d 326, 75 Cal.App.4th 394. Aliens,



Immigration, And Citizenship  299; Constitutional Law  3113(1); Constitutional Law  3175;
Mental Health  454

19. Pleas

Commitment defendant might suffer under the Sexual Violent Predator (SVP) Act following plea of no contest
of committing a lewd act on a child under the age of 14 would be neither a "direct consequence" nor a "penal
consequence" of his plea, and thus the court was not required to advise of the possibility of such a commitment,
and there was no abuse of discretion in refusing to allow withdrawal of the plea, even if, by virtue of his plea
and admissions, defendant would necessarily be subject to a screening under the SVP Act before his release
from custody. People v. Moore (App. 1 Dist. 1998) 81 Cal.Rptr.2d 658, 69 Cal.App.4th 626, as modified,
review denied. Criminal Law  275.3

20. Advisement of rights

Civil commitment under Sexually Violent Predators Act (SVPA) was collateral consequence of defendant's
guilty plea to sex offenses rather than direct penal consequence, and thus, trial court was not required to advise
defendant of potential consequences under the Act before defendant pled guilty. People v. Ibanez (App. 4 Dist.
1999) 90 Cal.Rptr.2d 536, 76 Cal.App.4th 537, review denied. Criminal Law  273.1(4)

21. Time of adjudication

A determination that a sexually violent predator (SVP) is incompetent to refuse antipsychotic medication, or is
dangerous to himself or others, may be adjudicated at the time at which he or she is committed or recommitted
as an SVP, or within the commitment period. In re Calhoun (App. 2 Dist. 2004) 18 Cal.Rptr.3d 315, 121
Cal.App.4th 1315, rehearing denied. Mental Health  465(4)

22. Delays in proceedings

Just as unreasonable delay in run-of-the-mill criminal cases cannot be justified by simply asserting that the
public resources provided by the State's criminal-justice system are limited and that each case must await its
turn, post-deprivation, pretrial delays in proceedings to involuntarily commit a convicted sex offender as a
sexually violent predator cannot be routinely excused by systemic problems, such as understaffed public
prosecutor or public defender offices facing heavy caseloads, underdeveloped expert witness pools, or
insufficient judges or facilities to handle overcrowded trial dockets. People v. Litmon (App. 6 Dist. 2008) 76
Cal.Rptr.3d 122, 162 Cal.App.4th 383, review denied. Mental Health  462

23. Initial determination procedures

Process for determining whether convicted sex offender is "sexually violent predator" (SVP), meaning someone
who has been convicted of sexually violent crimes against multiple victims, for which he received determinate
sentence and has been diagnosed with mental disorder that makes him likely to commit additional sexually
violent criminal behavior, begins when the offender is scheduled to be released from custody following
determinate sentence or parole revocation. Turner v. Superior Court (App. 4 Dist. 2003) 130 Cal.Rptr.2d 300,
105 Cal.App.4th 1046, review denied. Mental Health  454; Mental Health  455

Probable cause hearing must be held in connection with a petition for a defendant's commitment under the
Sexually Violent Predator Act; this is a full adversarial evidentiary hearing, and the end of which the trial court
is required to determine, as a factual matter, whether there is probable cause to believe that the defendant is
likely to engage in sexually violent predatory criminal behavior upon release. People v. Badura (App. 4 Dist.
2002) 116 Cal.Rptr.2d 336, 95 Cal.App.4th 1218, review denied. Mental Health  462

Once the probable cause hearing required under the Sexually Violent Predator Act to be held in connection with
a petition for a defendant's commitment as a sexually violent predator has begun, the defendant must remain in
custody until it is over. People v. Badura (App. 4 Dist. 2002) 116 Cal.Rptr.2d 336, 95 Cal.App.4th 1218, review
denied. Mental Health  459



24. Additional precommitment examinations

Offender was not prejudiced by any deficiency in counsel's performance in failing to object to the protocols
used in the mental health evaluations preceding the filing of sexually violent predator (SVP) commitment and
recommitment petitions against offender on the basis that such protocols were invalid underground regulations,
and thus offender was not entitled to relief for any ineffective assistance of counsel, since even dismissal of the
commitment petition would not have constituted a "different" outcome for purposes of Sixth Amendment
prejudice, absent evidence showing reasonable probability that SVP proceedings would have been abandoned,
that protocols that complied with the Administrative Procedure Act (APA) would have resulted in a finding that
offender was not an SVP, or that formulation of APA-compliant protocols would have taken so long that due
process would have required offender's release; offender failed to discuss evidence in record relating to his own
disorder. People v. Medina (App. 1 Dist. 2009) 89 Cal.Rptr.3d 830, 171 Cal.App.4th 805, as modified,
rehearing denied, review denied. Mental Health  463

Offender's failure to raise the issue in the trial court hearing on his recommitment as sexually violent predator
(SVP) forfeited the argument on appeal that the mental health evaluations that preceded his recommitment were
invalid because they were based on protocols established through invalid underground regulation, since
offender failed to show that he was deprived of a fair trial or otherwise suffered prejudice. People v. Medina
(App. 1 Dist. 2009) 89 Cal.Rptr.3d 830, 171 Cal.App.4th 805, as modified, rehearing denied, review denied.
Mental Health  467

A petition for recommitment as sexually violent predator (SVP) is required to be preceded by the same type of
mental health evaluations as an initial SVP commitment petition. People v. Medina (App. 1 Dist. 2009) 89
Cal.Rptr.3d 830, 171 Cal.App.4th 805, as modified, rehearing denied, review denied. Mental Health  467

Sexually Violent Predators Act (SVPA), which generally allows State to conduct two precommitment mental
examinations of convicted sex offender who is subject of petition under SVPA, does not authorize additional
precommitment examinations in order to establish currency of professional evaluation of offender. Sporich v.
Superior Court (App. 2 Dist. 2000) 91 Cal.Rptr.2d 752, 77 Cal.App.4th 422, review denied. Mental Health 
461

No good cause existed to order mental examination of convicted sex offender who was subject of petition under
Sexually Violent Predators Act (SVPA), and thus, even if Code of Civil Procedure applies to SVPA petitions,
Code could not support order directing offender, who had already been evaluated twice pursuant to SVPA, to
submit to further examination to ensure currency of evaluation; while trial on SVPA petition had been delayed
numerous times, mere passage of time did not translate into good cause for further examinations, and no
showing was made that offender's mental status had changed at all. Sporich v. Superior Court (App. 2 Dist.
2000) 91 Cal.Rptr.2d 752, 77 Cal.App.4th 422, review denied. Mental Health  461

25. Recommitment procedures, generally

Trial court's finding that the People made a good faith mistake of law when they brought motions to
automatically convert Sexually Violent Predator Act (SVPA) committees' most recent two-year commitment
terms to indeterminate terms, in concluding that subsequent recommitment petitions were within the good faith
exception to the rule that a trial court lacks jurisdiction to consider an untimely SVPA commitment petition,
was supported by substantial evidence, including the fact that the trial court had granted the motions, the fact
that no published decision had construed the amendments to the SVPA authorizing indeterminate commitments
when the motions were filed, the People's almost immediate request for updated SVPA evaluations for the
committees after a Court of Appeal decision rejected automatic conversions of two-year commitment terms to
indeterminate terms, and the People's failure to file recommitment petitions until they received the evaluations.
Langhorne v. Superior Court (App. 6 Dist. 2009) 101 Cal.Rptr.3d 560, 179 Cal.App.4th 225, review denied.
Mental Health  466

There is nothing in the Sexually Violent Predator Act (SVPA) that mandates that the plaintiff be allowed to call
two or more experts to testify. People v. Dean (App. 4 Dist. 2009) 94 Cal.Rptr.3d 478, 174 Cal.App.4th 186,



review denied. Mental Health  460(2)

Offender's admission to the allegations of a sexually violent predator (SVP) recommitment petition, and consent
to entry of the recommitment order, forfeited any challenge to the recommitment on appeal, absent evidence
that the consent to judgment was merely given to facilitate an appeal following adverse determination of a
critical issue. People v. Medina (App. 1 Dist. 2009) 89 Cal.Rptr.3d 830, 171 Cal.App.4th 805, as modified,
rehearing denied, review denied. Mental Health  467

On appeal of offender's second recommitment as sexually violent predator (SVP), offender could not assert that
his mental health evaluation before the filing of the first SVP commitment petition against him was invalid
because it was performed using a protocol established by invalid underground regulation, absent evidence of
any unusual circumstances that prevented an earlier and more appropriate challenge to the evaluation protocol;
offender's challenge was a collateral attack on the final judgment initially committing him. People v. Medina
(App. 1 Dist. 2009) 89 Cal.Rptr.3d 830, 171 Cal.App.4th 805, as modified, rehearing denied, review denied.
Mental Health  467

The People's failure to obtain a recommitment order for a sex offender who was found to be a sexually violent
predator under the Sexually Violent Predator Act (SVP Act) within the two-year period of his initial
commitment did not deprive the trial court of jurisdiction to entertain two subsequent recommitment petitions;
the recommitment petitions were filed before the expiration of the respective underlying terms, and the statutory
scheme did not require that the recommitment order be obtained before the expiration of the underlying term.
Orozco v. Superior Court (App. 2 Dist. 2004) 11 Cal.Rptr.3d 573, 117 Cal.App.4th 170, rehearing denied,
review denied, certiorari denied 125 S.Ct. 617, 543 U.S. 1008, 160 L.Ed.2d 471. Mental Health  466

The procedures for an initial commitment as a sexually violent predator also apply to an extended commitment
to the extent possible. People v. Ward (App. 4 Dist. 2002) 118 Cal.Rptr.2d 599, 97 Cal.App.4th 631, review
denied. Mental Health  465(2)

All procedures for an initial commitment under the Sexually Violent Predator Act also apply to an extended
commitment. People v. Badura (App. 4 Dist. 2002) 116 Cal.Rptr.2d 336, 95 Cal.App.4th 1218, review denied.
Mental Health  455

Petition under Sexually Violent Predators Act (SVPA) must be based upon two evaluations by
psychotherapists, and filed before end of any current commitment; however, once petition is filed, there is no
additional limit on time in which allegations of petition must be tried. People v. Superior Court (Preciado)
(App. 4 Dist. 2001) 105 Cal.Rptr.2d 159, 87 Cal.App.4th 1122, review denied. Mental Health  457

Section of the Sexually Violent Predator Act (SVPA) which prescribes the prefiling administrative
requirements necessarily comes into play whenever the state seeks to recommit a sexually violent predator.
People v. Superior Court (App. 5 Dist. 2000) 101 Cal.Rptr.2d 874, 85 Cal.App.4th 207. Mental Health  466

Procedures for recommitment of a sexually violent predator (SVP) are the same as for the filing of an initial
petition for commitment, including requirements that person be evaluated by two psychologists or psychiatrists
and that State Department of Mental Health make available to the designated county attorney copies of the
evaluation reports. Butler v. Superior Court (App. 6 Dist. 2000) 93 Cal.Rptr.2d 468, 78 Cal.App.4th 1171.
Mental Health  466

Petition for additional two-year commitment of a sexually violent predator (SVP) must be based on SVP's
mental condition at the end of the initial two-year term. Butler v. Superior Court (App. 6 Dist. 2000) 93
Cal.Rptr.2d 468, 78 Cal.App.4th 1171. Mental Health  469(1)

26. Separate commitment petitions

A sex offender waived the issue of the People's delay in obtaining a recommitment order after the offender's
initial two-year period of commitment as a sexually violent predator under the Sexually Violent Predator Act
(SVP Act); at the expiration of the two-year period which would have constituted the first recommitment term,



the offender was still preparing his defense to the first recommitment petition. Orozco v. Superior Court (App. 2
Dist. 2004) 11 Cal.Rptr.3d 573, 117 Cal.App.4th 170, rehearing denied, review denied, certiorari denied 125
S.Ct. 617, 543 U.S. 1008, 160 L.Ed.2d 471. Mental Health  467

Sexually Violent Predator Act (SVPA) did not preclude filing of separate commitment petitions when convicted
sex offender was nearing completion of his sentence and again when his parole was revoked, given that the Act
expressly authorized the evaluation of sex offenders for possible commitment "whenever" one was incarcerated
and was either serving some determinate sentence or his parole had been revoked. Turner v. Superior Court
(App. 4 Dist. 2003) 130 Cal.Rptr.2d 300, 105 Cal.App.4th 1046, review denied. Mental Health  457

27. Voluntary recommitment

Petitioner's potential future confinement under California's Sexually Violent Predator Act (SVPA) following his
term of voluntary commitment, which commenced after an initial term of confinement under the SVPA, would
not be an injury fairly traceable to the initial SVPA confinement order, as would support petitioner's standing to
file habeas petition challenging the initial SVPA confinement order; if the state petitions to recommit petitioner,
the prerequisite for the recommitment would be petitioner's voluntary confinement. Jackson v. California Dept.
of Mental Health, C.A.9 (Cal.)2005, 399 F.3d 1069, opinion amended on rehearing 417 F.3d 1029, on remand
2007 WL 4526158, on remand 2006 WL 3347600, vacated. Habeas Corpus  233

Petitioner lacked standing to bring habeas petition challenging his confinement under California's Sexually
Violent Predator Act (SVPA), where petitioner was released from SVPA confinement and had voluntarily
recommitted himself at the time petition was filed, absent showing of continuing collateral effects of the SVPA
confinement. Jackson v. California Dept. of Mental Health, C.A.9 (Cal.)2005, 399 F.3d 1069, opinion amended
on rehearing 417 F.3d 1029, on remand 2007 WL 4526158, on remand 2006 WL 3347600, vacated. Habeas
Corpus  233

Petitioner's voluntary recommitment following his release from confinement under California's Sexually
Violent Predator Act (SVPA) was not an injury fairly traceable to his confinement under the SVPA, as would
support petitioner's standing to file habeas petition challenging SVPA confinement order, absent any
explanation as to reason for voluntary recommitment. Jackson v. California Dept. of Mental Health, C.A.9
(Cal.)2005, 399 F.3d 1069, opinion amended on rehearing 417 F.3d 1029, on remand 2007 WL 4526158, on
remand 2006 WL 3347600, vacated. Habeas Corpus  233

28. Psychiatric or psychological evaluations

The professional evaluations required by the Sexually Violent Predator Act (SVP Act) are a prerequisite to the
filing of a petition, and the evaluations serve as a procedural safeguard to prevent meritless petitions from
reaching trial. In re Wright (App. 4 Dist. 2005) 27 Cal.Rptr.3d 281, 128 Cal.App.4th 663, review denied.
Mental Health  461

To qualify as a secondary evaluator under the Sexually Violent Predator Act (SVP Act), the evaluator is
required to have a doctoral degree in psychology, rather than a degree in education psychology or education
with the field of specialization in counseling psychology or educational psychology. In re Wright (App. 4 Dist.
2005) 27 Cal.Rptr.3d 281, 128 Cal.App.4th 663, review denied. Mental Health  461

The Sexually Violent Predator Act (SVP Act) does not require that the requisite independent professionals'
evaluations be alleged or appended to a petition to commit. In re Wright (App. 4 Dist. 2005) 27 Cal.Rptr.3d
281, 128 Cal.App.4th 663, review denied. Mental Health  457; Mental Health  461

The requirement in the Sexually Violent Predator Act for evaluations is not one affecting disposition of the
merits; rather, it is a collateral procedural condition plainly designed to ensure that sexually violent predator
proceedings are initiated only when there is a substantial factual basis for doing so. People v. Scott (App. 6
Dist. 2002) 123 Cal.Rptr.2d 253, 100 Cal.App.4th 1060, review denied. Mental Health  460(2)

People's failure to obtain requisite two evaluations of sex offender by psychotherapists prior to filing of petition



to continue commitment under Sexually Violent Predators Act (SVPA) could be cured prior to expiration of
earlier commitment. People v. Superior Court (Preciado) (App. 4 Dist. 2001) 105 Cal.Rptr.2d 159, 87
Cal.App.4th 1122, review denied. Mental Health  457

Requirement of two evaluations of alleged sexually violent predator (SVP) by two psychotherapists prior to
filing of petition for commitment under Sexually Violent Predators Act (SVPA) is not one affecting disposition
of merits; rather, it is a collateral procedural condition plainly designed to insure that SVP proceedings are
initiated only when there is a substantial factual basis for doing so. People v. Superior Court (Preciado) (App. 4
Dist. 2001) 105 Cal.Rptr.2d 159, 87 Cal.App.4th 1122, review denied. Mental Health  457

Sexually Violent Predator Act (SVPA) required two concurring evaluations by practicing psychiatrists or
psychologists that sex offender was a sexually violent predator before the People could file a new petition to
extend the offender's original commitment as a sexually violent predator, and thus trial court properly dismissed
the People's petition for recommitment of offender which was supported by conflicting evaluations, with one of
evaluators concluding that offender was not a sexually violent predator. People v. Superior Court (App. 5 Dist.
2000) 101 Cal.Rptr.2d 874, 85 Cal.App.4th 207. Mental Health  466

Psychological evaluations of convicted sex offender which were performed prior to filing of first petition under
Sexually Violent Predator (SVP) Act could be relied on in connection with second petition, filed six months
later, to establish that offender had a "currently diagnosed" mental disorder justifying his commitment under
SVP Act, where both psychologists testified at probable cause hearing on second petition their diagnoses were
current and unchanged. People v. Wakefield (App. 4 Dist. 2000) 97 Cal.Rptr.2d 221, 81 Cal.App.4th 893,
review denied. Mental Health  460(2)

Fact that subsequent petition filed against convicted sex offender under Sexually Violent Predator (SVP) Act
six months after filing of initial petition was not based on new psychological screenings and evaluation of
offender, but on diagnoses of mental disorder made in connection with initial petition, did not render
commitment of offender invalid, where evaluations were sufficient for first petition, and commitment was based
on both petitions. People v. Wakefield (App. 4 Dist. 2000) 97 Cal.Rptr.2d 221, 81 Cal.App.4th 893, review
denied. Mental Health  460(2)

Where psychologist, who was retained by Department of Mental Health (DMH) to perform examination of
convicted sex offender in connection with attempt by DMH to continue offender's commitment under Sexually
Violent Persons Act (SVPA) beyond initial two-year period, formed conclusion that offender no longer met
criteria for classification as a sexually violent person (SVP), DMH could not "wave off" psychologist's
evaluation, but was obliged to accept it, and if its other expert made determination that offender did meet
criteria, to then appoint two additional independent evaluators to examine offender. Peters v. Superior Court
(App. 2 Dist. 2000) 94 Cal.Rptr.2d 350, 79 Cal.App.4th 845, as modified. Mental Health  466

Petition seeking extended commitment of convicted sex offender under Sexually Violent Persons Act (SVPA)
after completion of initial two-year commitment period is subject to general requirement under SVPA that
petition seeking commitment must be supported by two mental health evaluations conducted by at least two
practicing psychiatrists or psychologists. Peters v. Superior Court (App. 2 Dist. 2000) 94 Cal.Rptr.2d 350, 79
Cal.App.4th 845, as modified. Mental Health  466

29. Defective evaluations

Professional evaluations required by the Sexually Violent Predator Act (SVP Act) play an important role in the
statutory scheme, and appropriate relief may be obtained after bringing any defect in the evaluations to the trial
court's attention. In re Wright (App. 4 Dist. 2005) 27 Cal.Rptr.3d 281, 128 Cal.App.4th 663, review denied.
Mental Health  461

30. Use of evaluations

Split of opinion between the second set of evaluators as to whether person who was the subject of proceedings
under the Sexually Violent Predators Act satisfied statutory criteria for a "sexually violent predator" did not



require dismissal of proceedings; rather, later evaluations, which were required after split of opinion by first set
of evaluators, were intended for informational and evidentiary purposes. Gray v. Superior Court (App. 4 Dist.
2002) 115 Cal.Rptr.2d 477, 95 Cal.App.4th 322, review denied. Mental Health  457

Subject to right of alleged sexually violent predator (SVP) to cross-examine psychotherapists who performed
evaluations in connection with petition for commitment under Sexually Violent Predators Act (SVPA),
evaluation may be used to establish probable cause to believe that alleged SVP is likely to engage in sexually
violent predatory criminal behavior upon release. People v. Superior Court (Preciado) (App. 4 Dist. 2001) 105
Cal.Rptr.2d 159, 87 Cal.App.4th 1122, review denied. Mental Health  460(2)

31. Diagnosed mental disorder

Under the Sexually Violent Predator Act (SVPA), determination of SVP status depends on whether one
currently suffers from diagnosed mental disorder which prevents him from controlling sexually violent behavior
and makes him dangerous and likely to reoffend. Turner v. Superior Court (App. 4 Dist. 2003) 130 Cal.Rptr.2d
300, 105 Cal.App.4th 1046, review denied. Mental Health  454

32. Continuance

Trial court acted properly in dismissing the People's petition to recommit a sex offender under the Sexually
Violent Predator Act (SVPA) without granting the People a continuance in order to satisfy statutory
requirement of providing two concurring evaluations that the offender was a sexually violent predator, where
the People never informed trial court that they wanted additional time to comply; court could not be faulted for
failing to grant continuance that was never requested. People v. Superior Court (App. 5 Dist. 2000) 101
Cal.Rptr.2d 874, 85 Cal.App.4th 207. Mental Health  466

33. Exchange of expert witness information

An exchange of expert witness information as a preliminary step toward deposing the People's psychiatric
experts was required in a proceeding to commit an inmate to a secure mental health facility pursuant to the
Sexually Violent Predator Act (SVPA). Leake v. Superior Court (App. 3 Dist. 2001) 104 Cal.Rptr.2d 767, 87
Cal.App.4th 675, review denied. Pretrial Procedure  40

34. Psychotherapist-patient privilege

In proceedings under the Sexually Violent Predators Act (SVPA), the psychotherapist-patient privilege was not
violated by state's psychiatric experts' considering records and reports previously prepared by state hospital staff
and a psychological evaluator who examined sex offender to determine if he qualified as a mentally disordered
sex offender, as the privilege never attached to his communications with hospital staff and psychological
evaluator. People v. Martinez (App. 6 Dist. 2001) 105 Cal.Rptr.2d 841, 88 Cal.App.4th 465, as modified,
review denied. Privileged Communications And Confidentiality  312

35. Unlawful custody

An offender who has not been civilly committed, and is held after scheduled parole date for longer than hold
period to complete sexually violent predator (SVP) evaluation, is in "unlawful custody," requiring petition for
commitment as SVP to be dismissed unless unlawful custody resulted from good faith mistake of fact or law.
People v. Superior Court (App. 4 Dist. 2008) 71 Cal.Rptr.3d 462, 159 Cal.App.4th 301. Mental Health  455

A petition for commitment or recommitment as sexually violent predator (SVP) should be dismissed if filed
against an offender who is in unlawful custody that is not the result of a good faith mistake of fact or law.
People v. Superior Court (App. 4 Dist. 2008) 71 Cal.Rptr.3d 462, 159 Cal.App.4th 301. Mental Health  455

Extended commitment petition under the Sexually Violent Predator Act cannot be dismissed based on a later
determination that the defendant's custody was unlawful, provided the unlawful custody was the result of a
good faith mistake. People v. Badura (App. 4 Dist. 2002) 116 Cal.Rptr.2d 336, 95 Cal.App.4th 1218, review



denied. Mental Health  466

Sexually Violent Predator Act did not explicitly require that defendant with respect to whom state sought
extended commitment be in lawful custody, or unlawful custody as result of good-faith mistake, on date his
probable cause hearing began. People v. Badura (App. 4 Dist. 2002) 116 Cal.Rptr.2d 336, 95 Cal.App.4th 1218,
review denied. Mental Health  466

36. Assistance of counsel

Even if counsel was deficient in failing to move to dismiss sexually violent predator (SVP) petition for one of
two evaluator's lack of requisite credentials, SVP defendant suffered no prejudice; People would have been
allowed to file new petition supported by requisite evaluations, and only one expert was required at trial. In re
Wright (App. 4 Dist. 2005) 27 Cal.Rptr.3d 281, 128 Cal.App.4th 663, review denied. Mental Health  463

Defense counsel in sexually violent predator (SVP) proceeding was not ineffective in failing to discover that
evaluator lacked requisite credential of possessing doctoral degree in psychology, since reasonably competent
attorney would not have discovered defect; evaluator's resume and his testimony indicated that he held a degree
in "counseling psychology" and he may have attempted to conceal precise nature of his degree. In re Wright
(App. 4 Dist. 2005) 27 Cal.Rptr.3d 281, 128 Cal.App.4th 663, review denied. Mental Health  463

Counsel's conduct in misrepresenting parole status of committee in proceeding to commit him as a sexually
violent predator did not prejudice committee, as element of claim of ineffective assistance, since committee's
second attorney corrected the misrepresentation. Jones v. Attorney General of California, C.A.9 (Cal.)2008, 280
Fed.Appx. 646, 2008 WL 2224874, Unreported. Mental Health  463

37. Remedies

The appropriate remedy for the use of an assessment protocol which was an invalid underground regulation to
evaluate a sex offender for sexually violent predator (SVP) commitment was not to dismiss the commitment
petition, but rather to remand with directions to order new evaluations of offender and to conduct another
probable cause hearing, where offender challenged the use of the protocol by writ petition before his SVP
commitment trial. In re Ronje (App. 4 Dist. 2009) 101 Cal.Rptr.3d 689, 179 Cal.App.4th 509. Mental Health

 467

38. Mandamus

While appellate courts usually do not provide extraordinary relief concerning a pretrial discovery order, writ
review was appropriate to decide a significant issue of first impression whether civil discovery was available in
proceedings under the Sexually Violent Predator Act (SVPA). Leake v. Superior Court (App. 3 Dist. 2001) 104
Cal.Rptr.2d 767, 87 Cal.App.4th 675, review denied. Mandamus  32

Memorandum from State Department of Mental Health (DMH) explaining procedures for recommending
additional commitment of a sexually violent predator (SVP) was not properly before Court of Appeal in
mandamus proceedings by two sex offenders seeking dismissal of recommitment petitions, where document had
not been presented to trial court. Butler v. Superior Court (App. 6 Dist. 2000) 93 Cal.Rptr.2d 468, 78
Cal.App.4th 1171. Mandamus  168(3)

39. Writ of error coram nobis

Defendant's ignorance regarding the potential for civil commitment under the Sexually Violent Predators Act
(SVPA) if he pled guilty to sex offenses was a legal error rather than a factual error regarding a previously
unknown fact and therefore was an insufficient ground in support of his petition for writ of error coram nobis to
vacate judgment and withdraw guilty plea. People v. Ibanez (App. 4 Dist. 1999) 90 Cal.Rptr.2d 536, 76
Cal.App.4th 537, review denied. Criminal Law  1455; Criminal Law  1480

Defense counsel's alleged ineffectiveness in failing to inform defendant regarding the potential for civil
commitment under the Sexually Violent Predators Act (SVPA) if defendant pled guilty could not be raised in a



petition for writ of error coram nobis to vacate judgment and withdraw guilty plea. People v. Ibanez (App. 4
Dist. 1999) 90 Cal.Rptr.2d 536, 76 Cal.App.4th 537, review denied. Criminal Law  1519(8)

Even assuming that defendant's or trial court's ignorance regarding potential for civil commitment under
Sexually Violent Predators Act (SVPA) if defendant pled guilty to sex offenses was a factual error that was
suitable for coram nobis petition, defendant's mere speculation that trial court would have given defendant a
reduced plea if the potential consequences under the Act had been known did not establish that rendition of the
judgment would have been prevented in the absence of the error. People v. Ibanez (App. 4 Dist. 1999) 90
Cal.Rptr.2d 536, 76 Cal.App.4th 537, review denied. Criminal Law  1454

40. Habeas corpus

Decision of California appellate court, that due process did not require jury in civil commitment proceeding
under Sexually Violent Predator Act (SVPA) to determine if sex offender was completely unable to control his
behavior, was not objectively unreasonable application of decisions of United States Supreme Court, and thus
sex offender was not entitled to federal habeas relief; only some showing of abnormality was required, that
made it difficult, if not impossible, for dangerous person to control his dangerous behavior. Rose v. Mayberg,
C.A.9 (Cal.)2006, 454 F.3d 958, for additional opinion, see 189 Fed.Appx. 656, 2006 WL 2022393, certiorari
denied 127 S.Ct. 1271, 549 U.S. 1217, 167 L.Ed.2d 94. Habeas Corpus  537.1

Although sex offender's original term of civil commitment under California's Sexually Violent Predator Act
(SVPA) had expired, his habeas corpus suit challenging SVPA was not moot, since subsequent SVPA petitions
through which offender had been committed depended on legality of original SVPA petition. Rose v. Mayberg,
C.A.9 (Cal.)2006, 454 F.3d 958, for additional opinion, see 189 Fed.Appx. 656, 2006 WL 2022393, certiorari
denied 127 S.Ct. 1271, 549 U.S. 1217, 167 L.Ed.2d 94. Habeas Corpus  233

Petitioner was not entitled to federal habeas relief on his claim that the "11th hour" filing of a petition under
California's Sexually Violent Predator Act (SVPA) prejudiced his ability to defend himself; his claim was
speculative and without any definite proof of actual prejudice. Woodard v. Mayberg, N.D.Cal.2003, 242
F.Supp.2d 695. Habeas Corpus  537.1

Petition for writ of habeas corpus, in which defendant who was committed as sexually violent predator (SVP)
challenged qualifications of evaluator, was not moot, notwithstanding that district attorney filed recommitment
petition before expiration of current commitment period, since qualifications of evaluators were questions of
general interest that were likely to recur. In re Wright (App. 4 Dist. 2005) 27 Cal.Rptr.3d 281, 128 Cal.App.4th
663, review denied. Habeas Corpus  233

Petitioner's contention that state court lacked jurisdiction under California law to commit him as a sexually
violent predator because the commitment proceedings were initiated when he was neither serving a determinate
sentence nor in custody following the revocation of parole involved a matter of state law that had been resolved
against petitioner in state court, and thus was not subject to federal habeas review, notwithstanding petitioner's
allegation that his due process rights were violated by the alleged lack of jurisdiction. Jones v. Attorney General
of California, C.A.9 (Cal.)2008, 280 Fed.Appx. 646, 2008 WL 2224874, Unreported. Habeas Corpus  477

41. Dismissal of petition

Only when the People do not timely elect to retry a prisoner whose conviction has been reversed, or when the
prisoner is not convicted on retrial, is a pending sexually violent predator (SVP) petition against the prisoner
subject to dismissal. In re Smith (2008) 73 Cal.Rptr.3d 469, 42 Cal.4th 1251, 178 P.3d 446. Mental Health 
454; Mental Health  455

Once a sexually violent predator (SVP) petition has been properly filed, a reversal of the conviction that is the
basis of prison custody is not by itself grounds for dismissing the petition. In re Smith (2008) 73 Cal.Rptr.3d
469, 42 Cal.4th 1251, 178 P.3d 446. Mental Health  455

Provision that a sexually violent predator (SVP) civil commitment petition "shall not be dismissed on the basis



of a later judicial or administrative determination that the individual's custody was unlawful, if the unlawful
custody was the result of a good faith mistake of fact or law" did not apply to prisoner whose conviction that
was basis of his prison custody at time SVP proceedings were initiated had been reversed, where district
attorney elected not to refile charges against prisoner. In re Smith (2008) 73 Cal.Rptr.3d 469, 42 Cal.4th 1251,
178 P.3d 446. Mental Health  454; Mental Health  455

42. Estoppel

Under doctrine of judicial estoppel, stipulation signed by representatives of district attorney, public defender,
and superior court, requiring district attorney to seek two-year sexually violent predator (SVP) recommitments
for offenders whose recommitment petitions were filed before effective date of Sexually Violent Predator Act
(SVPA) amendments requiring indefinite commitments, precluded Attorney General from challenging superior
court's failure to impose indefinite commitment, in light of uncertain state of the law when the stipulation was
signed and enforced, and the parties' evident intent to avoid unwarranted dismissal of long-pending SVP
petitions; amended SVPA contained no express statutory provision authorizing recommitment, and stipulation
ensured that each potential SVP being represented by public defender would not demand immediate trial.
People v. Castillo (2010) 109 Cal.Rptr.3d 346, 49 Cal.4th 145, 230 P.3d 1132. Estoppel  68(2)

Under collateral estoppel principles, prior jury finding that convicted sex offender was not "sexually violent
predator" did not absolutely bar another petition seeking his involuntary commitment under the Sexually
Violent Predator Act (SVPA), given that his mental state could have changed, but neither was that finding
without significance in subsequent commitment proceedings, given the importance of knowing that the offender
had been recently found unlikely to commit violent predatory acts upon his release from incarceration. Turner
v. Superior Court (App. 4 Dist. 2003) 130 Cal.Rptr.2d 300, 105 Cal.App.4th 1046, review denied. Judgment

 644; Judgment  713(1); Judgment  715(3)

The People were precluded under the collateral estoppel doctrine from relitigating, during involuntary
commitment proceedings under the Sexually Violent Predator Act (SVPA), whether convicted sex offender was
likely to reoffend upon his release from incarceration, i.e., the precise issue decided in earlier commitment
proceedings under the Act; the jury had found in those earlier proceedings that the individual was unlikely to
reoffend at that time, and this finding had become the final determination of the trial court. Turner v. Superior
Court (App. 4 Dist. 2003) 130 Cal.Rptr.2d 300, 105 Cal.App.4th 1046, review denied. Judgment  644;
Judgment  715(2)

Determination under the Mentally Disordered Sex Offenders Act (MDSOA) more than 20 years earlier that
defendant was not a mentally disordered sex offender did not collaterally estop the court from litigating the
issue of defendant's mental health, in proceeding to commit defendant under the Sexually Violent Predators Act
(SVPA); the mental health of an individual changed over time and required reevaluation, the SVPA emphasized
a defendant's current threat to society and evaluated a defendant immediately prior to his release from
incarceration, while the MDSOA evaluated a defendant after conviction and before imposition of sentence to
determine whether a defendant should be imprisoned or confined to a mental health facility. People v. Carmony
(App. 3 Dist. 2002) 120 Cal.Rptr.2d 896, 99 Cal.App.4th 317, review denied, habeas corpus denied 2007 WL
2904090, certificate of appealability denied 2008 WL 744234. Judgment  648

Inmate's request to be housed at state hospital under the jurisdiction of the Department of Mental Health
estopped him from arguing that he was not in custody of the Department of Corrections and was not subject to
statute allowing referral for evaluation as a sexually violent predator if in the custody of the Department of
Corrections. People v. Superior Court (Whitley) (App. 1 Dist. 1999) 81 Cal.Rptr.2d 189, 68 Cal.App.4th 1383,
rehearing denied, review denied. Estoppel  63

Dismissal of petition to commit inmate as sexually violent predator did not collaterally estop state from arguing
that unlawfulness of parole revocation did not deprive court of power to consider subsequent petition to commit
inmate; the prior proceeding did not consider effect of the invalid revocation. People v. Superior Court
(Whitley) (App. 1 Dist. 1999) 81 Cal.Rptr.2d 189, 68 Cal.App.4th 1383, rehearing denied, review denied.



Judgment  751

43. Laches

State's failure to appeal dismissal of petition to commit inmate as sexually violent predator did not, under
doctrine of laches, bar state from arguing that unlawfulness of parole revocation did not deprive court of power
to consider subsequent petition to commit inmate; the two proceedings did not involve the same issue. People v.
Superior Court (Whitley) (App. 1 Dist. 1999) 81 Cal.Rptr.2d 189, 68 Cal.App.4th 1383, rehearing denied,
review denied. Mental Health  467

44. Jurisdiction, generally

Trial courts retained jurisdiction over petitions seeking to recommit persons as sexually violent predators (SVP)
after Sexually Violent Predator Act (SVPA) amendments requiring indefinite commitments, even though the
amended SVPA contained no express statutory provision authorizing recommitment. People v. Castillo (2010)
109 Cal.Rptr.3d 346, 49 Cal.4th 145, 230 P.3d 1132. Mental Health  466

Writ review was appropriate for an interim trial court order denying four sexually violent predator (SVP)
committees' motions to dismiss recommitment petitions filed after the end of their previous commitment terms,
since the issue raised by the committees regarding the application of the good faith exception to allow the trial
court to retain jurisdiction over an untimely petition to extend commitment was an issue of general importance
to the public and to the parties involved in Sexually Violent Predator Act (SVPA) proceedings. Langhorne v.
Superior Court (App. 6 Dist. 2009) 101 Cal.Rptr.3d 560, 179 Cal.App.4th 225, review denied. Mandamus 
43

Under the good faith exception to the rule that a trial court lacks jurisdiction to consider an untimely Sexually
Violent Predator Act (SVPA) commitment petition, proceedings under the SVPA may be brought against those
whose initial prison custody was valid, but who might evade sexually violent predator (SVP) commitment due
to erroneous parole revocations or extensions of sentence. Langhorne v. Superior Court (App. 6 Dist. 2009) 101
Cal.Rptr.3d 560, 179 Cal.App.4th 225, review denied. Mental Health  454; Mental Health  457

The good faith exception to the rule that a trial court lacks jurisdiction to consider an untimely Sexually Violent
Predator Act (SVPA) commitment petition applies in recommitment proceedings. Langhorne v. Superior Court
(App. 6 Dist. 2009) 101 Cal.Rptr.3d 560, 179 Cal.App.4th 225, review denied. Mental Health  466

A trial court lacks jurisdiction to consider an untimely Sexually Violent Predator Act (SVPA) recommitment
petition unless the SVPA's good faith exception applies. Langhorne v. Superior Court (App. 6 Dist. 2009) 101
Cal.Rptr.3d 560, 179 Cal.App.4th 225, review denied. Mental Health  466

A trial court's finding of good faith, in applying the good faith exception to the rule that a trial court lacks
jurisdiction to consider an untimely Sexually Violent Predator Act (SVPA) commitment petition, is reviewed
under the substantial evidence standard of review. Langhorne v. Superior Court (App. 6 Dist. 2009) 101
Cal.Rptr.3d 560, 179 Cal.App.4th 225, review denied. Mental Health  467

In general, the only act that may deprive a court of jurisdiction over the continuing commitment of an
individual as a sexually violent predator is the People's failure to file a petition for recommitment before the
expiration of the prior commitment. People v. Whaley (App. 6 Dist. 2008) 73 Cal.Rptr.3d 133, 160 Cal.App.4th
779, review denied. Mental Health  466

Trial court did not lose jurisdiction when it dismissed state's first petition for defendant's extended commitment
as a sexually violent predator, on the basis that petition was supported by only one psychological evaluation;
procedural defects did not deprive court of jurisdiction, two evaluations were not required, and state refiled
petition the same day original petition was dismissed. People v. Ward (App. 4 Dist. 2002) 118 Cal.Rptr.2d 599,
97 Cal.App.4th 631, review denied. Mental Health  455

Trial court had jurisdiction to entertain second petition to commit inmate as sexually violent predator (SVP)



while first petition remained on appeal before the Supreme Court, as each petition was based on separate
allegations of inmate's then-existing mental condition and dangerousness, regardless of whether second petition
was characterized as new or supplemental, and filing notice of appeal from commitment order in such a special
civil proceeding did not deprive trial court of jurisdiction to hear new petition. People v. Hedge (App. 4 Dist.
1999) 86 Cal.Rptr.2d 52, 72 Cal.App.4th 1466. Mental Health  455

Legislature intended the trial court to have continuing jurisdiction in civil proceedings under Sexually Violent
Predator Act to consider and review new matters involving the same person even when an earlier petition or
matter is pending appeal. People v. Hedge (App. 4 Dist. 1999) 86 Cal.Rptr.2d 52, 72 Cal.App.4th 1466. Mental
Health  455

Invalidity of psychiatric parole revocation procedures used to revoke inmate's parole did not deprive trial court
of jurisdiction to proceed with inmate's civil commitment as sexually violent predator (SVP) once he was
reincarcerated, regardless of whether his custody was lawful. People v. Hedge (App. 4 Dist. 1999) 86
Cal.Rptr.2d 52, 72 Cal.App.4th 1466. Mental Health  455

Lawful custody is not jurisdictional requirement for the filing of a petition for civil commitment under the
Sexually Violent Predators Act, only that sexually violent predator (SVP) be in custody under the jurisdiction of
Department of Corrections. People v. Hedge (App. 4 Dist. 1999) 86 Cal.Rptr.2d 52, 72 Cal.App.4th 1466.
Mental Health  455

45. Venue

Venue for petition to commit sex offender under Sexually Violent Predators Act (SVPA) was proper in county
in which offender had been convicted of crimes for which he was committed to prison even though it was not
the county in which offender had suffered his most recent conviction; statute providing for jurisdiction to
adjudicate SVPA commitment focused on county or counties that had convicted offender of crimes for which he
was committed to prison, not county that physically delivered offender into custody, and nothing in statute
required commitment petition to be filed in last county to commit offender to prison. People v. Krah (App. 1
Dist. 2003) 7 Cal.Rptr.3d 853, 114 Cal.App.4th 534, review denied. Mental Health  455

The phrase "the county," as used in Sexually Violent Predators Act's (SVPA) venue provision, is not limited to
one county when there is more than one county in which the sex offender was convicted of the offenses for
which he was committed to the jurisdiction of the Department of Corrections. Cheek v. Superior Court (App. 6
Dist. 2002) 126 Cal.Rptr.2d 820, 103 Cal.App.4th 520. Mental Health  455

Venue for state's petition to extend sex offender's commitment under the Sexually Violent Predators Act
(SVPA) was proper in the county where sex offender was convicted of rape and forcible oral copulation, or in
the county where he was convicted of rape and furnishing a controlled substance to minors, or in the county
where he was convicted of vehicle theft, as sex offender's status as a prisoner was based on the aggregate
sentence comprised of the prison commitments imposed in all three counties. Cheek v. Superior Court (App. 6
Dist. 2002) 126 Cal.Rptr.2d 820, 103 Cal.App.4th 520. Mental Health  466

Sexually Violent Predators Act's (SVPA) venue provision does not limit jurisdiction to the last county to
commit the sex offender to prison. Cheek v. Superior Court (App. 6 Dist. 2002) 126 Cal.Rptr.2d 820, 103
Cal.App.4th 520. Mental Health  455

46. Discovery

Requests for admissions may not be propounded in proceedings under the Sexually Violent Predator Act
because their use would eviscerate the Act's requirement that the state prove its case beyond a reasonable doubt
and, where the case is tried to a jury, obtain a unanimous verdict before a person may be committed; insisting
that the district attorney prove all of the elements at trial, rather than allowing requests for admissions, is not so
onerous that it should checkmate a person's due process rights. Murillo v. Superior Court (App. 4 Dist. 2006) 49
Cal.Rptr.3d 511, 143 Cal.App.4th 730. Mental Health  462



47. Presumptions and burden of proof

A sex offender who had been evaluated for sexually violent predator (SVP) commitment with an assessment
protocol which was an invalid underground regulation was not required to show prejudice from the use of the
protocol in order to obtain relief by writ petition before his SVP commitment trial. In re Ronje (App. 4 Dist.
2009) 101 Cal.Rptr.3d 689, 179 Cal.App.4th 509. Mental Health  467

48. Judicial notice

On appeal from order allowing disclosure to Board of Parole Hearings (BPH) of prisoner's sealed juvenile
records in proceeding to declare prisoner a sexually violent predator (SVP), the Court of Appeal would take
judicial notice of documents, reports, and transcripts from SVP proceeding involving this prisoner in another
county. In re James H.(App. 1 Dist. 2007) 65 Cal.Rptr.3d 410, 154 Cal.App.4th 1078. Evidence  43(4)

49. Expert testimony, generally

Defendant in sexually violent predator (SVP) commitment proceeding was not prejudiced even if designated
secondary evaluator supporting petition lacked requisite credentials; court found probable cause to proceed to
trial, and trial was otherwise fair as defendant presented his own expert and cross-examined the People's
witnesses. In re Wright (App. 4 Dist. 2005) 27 Cal.Rptr.3d 281, 128 Cal.App.4th 663, review denied. Mental
Health  461

Kelly hearing on admissibility of expert testimony was not required for testimony of People's experts that
defendant was likely to reoffend as a sexually violent predator under the Sexually Violent Predator Act,
inasmuch as testimony was not based solely upon results of a Static-99 psychological test; jury was not led to
believe that test procedures were objective and infallible, for although psychiatrist and psychologist used
Static-99 test during their evaluation, both experts testified that test was not definitive, that other factors were
considered in reaching an opinion, and that test was still being revised and had not yet been found to be
accurate. People v. Therrian (App. 3 Dist. 2003) 6 Cal.Rptr.3d 415, 113 Cal.App.4th 609, review denied.
Mental Health  460(2)

50. Admissibility of expert testimony

Sexually violent predator (SVP) statutes are enacted to address the problem posed by repeat sexual offenders
who have completed a term of incarceration but continue to present a danger to the public. People v. Superior
Court (App. 3 Dist. 2005) 24 Cal.Rptr.3d 66, 125 Cal.App.4th 1558, review denied. Mental Health  453

Expert testimony on likelihood that sex offender is a sexually violent predator and likely to reoffend is
admissible in commitment proceeding brought under Sexually Violent Predator Act. People v. Ward (App. 4
Dist. 1999) 83 Cal.Rptr.2d 828, 71 Cal.App.4th 368, as modified, review denied. Mental Health  460(2)

Determination that forensic psychologist and forensic psychiatrist who testified for state in proceeding under
Sexually Violent Predator Act were properly qualified and used appropriate methods was not abuse of
discretion; both had extensive experience in making psychological and psychiatric evaluations, their expertise
in diagnosis and treatment was closely related to the opinions they formed, and both applied accepted
diagnostic techniques in reaching their conclusions. People v. Ward (App. 4 Dist. 1999) 83 Cal.Rptr.2d 828, 71
Cal.App.4th 368, as modified, review denied. Mental Health  460(2)

Fact that state experts testifying in proceeding under Sexually Violent Predator Act may have used actuarial
models rather than the clinical models favored by Department of Mental Health (DMH), and may not have
specifically followed DMH handbook, was not a reason to exclude their testimony. People v. Ward (App. 4
Dist. 1999) 83 Cal.Rptr.2d 828, 71 Cal.App.4th 368, as modified, review denied. Mental Health  460(2)

Experts testifying in proceeding under Sexually Violent Predator Act are not restricted to one methodology or
another. People v. Ward (App. 4 Dist. 1999) 83 Cal.Rptr.2d 828, 71 Cal.App.4th 368, as modified, review
denied. Mental Health  460(2)



In determining admissibility of expert testimony in civil commitment proceeding under Sexually Violent
Predator Act, courts cannot dictate the expert's journey into a patient's mind. People v. Ward (App. 4 Dist.
1999) 83 Cal.Rptr.2d 828, 71 Cal.App.4th 368, as modified, review denied. Mental Health  460(2)

51. Sufficiency of evidence

The probable cause hearing in a sexually violent predator (SVP) proceeding is analogous to a preliminary
hearing in a criminal case. People v. Medina (App. 1 Dist. 2009) 89 Cal.Rptr.3d 830, 171 Cal.App.4th 805, as
modified, rehearing denied, review denied. Mental Health  462

The filing of a sexually violent predator (SVP) petition initiates a new round of proceedings, and rather than
merely demonstrating the existence of the two evaluations required by the SVP Act, the People are required to
show the more essential fact that the alleged SVP is a person likely to engage in sexually violent predatory
criminal behavior. In re Wright (App. 4 Dist. 2005) 27 Cal.Rptr.3d 281, 128 Cal.App.4th 663, review denied.
Mental Health  454

In commitment proceeding under Sexually Violent Predators Act (SVPA), evidence of terms and conditions of
parole release for sex offender was not relevant in determining whether sex offender had type of medical
condition that constitutes element of definition of sexually violent predator; evidence of terms and conditions of
parole release had no bearing on whether offender had disorder which made it likely he would reoffend, and
evidence of terms and conditions of parole release did not relate to nature of sex offender's disorder or reflect in
any way his willingness or ability to pursue treatment voluntarily. People v. Krah (App. 1 Dist. 2003) 7
Cal.Rptr.3d 853, 114 Cal.App.4th 534, review denied. Mental Health  460(1)

52. Questions of fact

Once a petition under the Sexually Violent Predators Act has been filed, and the trial court has found probable
cause to exist, the matter should proceed to trial and the question of whether a person is a sexually violent
predator should be left to the trier of fact, unless the prosecuting attorney is satisfied that proceedings should be
abandoned. Gray v. Superior Court (App. 4 Dist. 2002) 115 Cal.Rptr.2d 477, 95 Cal.App.4th 322, review
denied. Mental Health  462

53. Review

Irregularities in the preliminary hearing under the Sexually Violent Predator Act are subject to harmless error
review; no reversal is necessary unless the defendant can show that he or she was denied a fair trial or had
otherwise suffered prejudice. People v. Talhelm (App. 4 Dist. 2000) 102 Cal.Rptr.2d 150, 85 Cal.App.4th 400,
review denied. Mental Health  467

Interpretations by State Department of Mental Health of statutory procedures for recommitment of a sexually
violent predator (SVP) are not binding on courts or even necessarily authoritative; courts are required to review
statutory scheme independently. Butler v. Superior Court (App. 6 Dist. 2000) 93 Cal.Rptr.2d 468, 78
Cal.App.4th 1171. Statutes  219(9.1)

Involuntary civil commitment statutes are subject to the most rigorous form of constitutional review. Sporich v.
Superior Court (App. 2 Dist. 2000) 91 Cal.Rptr.2d 752, 77 Cal.App.4th 422, review denied. Mental Health 
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§ 6601.3. Order to remain in custody beyond scheduled release date for evaluation; maximum time; good
cause 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) Upon a showing of good cause, the Board of Prison Terms may order that a person referred to the State
Department of Mental Health pursuant to subdivision (b) of Section 6601 remain in custody for no more than



45 days beyond the person's scheduled release date for full evaluation pursuant to subdivisions (c) to (i),
inclusive, of Section 6601.

(b) For purposes of this section, good cause means circumstances where there is a recalculation of credits or a
restoration of denied or lost credits, a resentencing by a court, the receipt of the prisoner into custody, or
equivalent exigent circumstances which result in there being less than 45 days prior to the person's scheduled
release date for the full evaluation described in subdivisions (c) to (i), inclusive, of Section 6601.

CREDIT(S)
(Added by Stats.1998, c. 19 (S.B.536), § 1, eff. April 14, 1998.  Amended by Stats.2000, c. 41 (S.B.451), § 1,
eff. June 26, 2000; Stats.2010, c. 710 (S.B.1201), § 5.)

Historical Notes

Historical And Statutory Notes

2010 Main Volume
Stats.2000, c. 41 (S.B.451), rewrote this section, which read:
"The Board of Prison Terms may order that a person referred to the State Department of Mental Health

pursuant to subdivision (b) of Section 6601 remain in custody for no more than 45 days for full
evaluation pursuant to subdivisions (c) to (h), inclusive, of Section 6601, unless his or her scheduled
date of release falls more than 45 days after referral."

2010 Legislation
Stats.2010, c. 710 (S.B.1201), redesignated the former text of the section as subd.(a); and added

subd.(b).
2010 Main Volume
Former Notes
Former § 6601.3, added by Stats.1996, c. 4 (A.B.1496), § 2, relating to maximum time to remain in

custody, was repealed by its own terms on Jan. 1, 1998.  See this section.
Derivation
Former § 6601.3, added by Stats.1996, c. 4, § 2.

Research References

Cross References

Department of Mental Health, generally, see Welfare and Institutions Code § 4000 et seq.
Disposition of mentally disordered male prisoners upon discharge, order to remain in custody

beyond scheduled release date for evaluation, see Penal Code § 2963.

Code Of Regulations References

Parole revocation, parole hold policy, sexually violent predator screening, holds, and board
determinations, see 15 Cal. Code of Regs. § 2600.1.

Law Review And Journal Commentaries

A primer on the civil trial of a sexually violent predator. Judge Joan Comparet-Cassani, 37 San
Diego L. Rev. 1057 (Fall 2000).

The coalescence of law and science in an era of school drug testing:  Beyond Vernonia, Earls and
Joye.  George S. Yacoubian, Jr. 27 J. Juvenile L., 1 (2006).

2010 Main Volume



United States Code Annotated

Child protection, civil commitment, dangerous sexual offenders, state programs, see 42 U.S.C.A. §
16971.

Civil commitment, sexually dangerous persons, see 18 U.S.C.A. § 4248.

United States Supreme Court

Sexually violent predators, civil confinement, ex post facto and double jeopardy claims, see Seling
v. Young, 2001, 121 S.Ct. 727, 531 U.S. 250, 148 L.Ed.2d 734, on remand 248 F.3d 1197.

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §§1417D, 1417C
Cal Jur 3d Incomp §§18, 21

Notes Of Decisions

Construction with regulations 1
Extended custody 4
Good cause 5
Jurisdiction 2
Presumptions and burden of proof 6
Unlawful custody 3

1. Construction with regulations

People v. Superior Court (Sharkey) (App. 2 Dist. 2010) 107 Cal.Rptr.3d 201, 183 Cal.App.4th 85, review
granted and opinion superseded 110 Cal.Rptr.3d 627, 232 P.3d 625.

In re Lucas (App. 3 Dist. 2010) 105 Cal.Rptr.3d 871, 182 Cal.App.4th 797, review granted and opinion
superseded 110 Cal.Rptr.3d 627, 232 P.3d 624.

2. Jurisdiction

Lawful custody over offender is not jurisdictional prerequisite to filing petition to commit offender as sexually
violent predator (SVP).  People v. Superior Court (App. 4 Dist. 2008) 71 Cal.Rptr.3d 462, 159 Cal.App.4th 301.
Mental Health  455

3. Unlawful custody

Sex offender who was scheduled to be released on a Sunday, following expiration of period for filing sexually
violent predator (SVP) petition, could not lawfully be held until next day on ground that last day for
performance of an act fell on a holiday; statute authorizing hold on offender beyond that person's scheduled
release date to conduct SVP evaluation did not provide last day for filing of SVP petition, but rather set forth
maximum time period offender could be lawfully held beyond the person's release date. People v. Superior
Court (App. 4 Dist. 2008) 71 Cal.Rptr.3d 462, 159 Cal.App.4th 301. Holidays  6

When 45-day time period after sex offender's scheduled release date, and additional two-day period allowed
when scheduled release date fell on day before weekend, expired, without Department of Mental Health having
filed petition to commit him as sexually violent predator (SVP), offender was in "unlawful custody," and since
that custody was result of delay on part of Mental Health, rather than good faith mistake of fact or law, petition
was subject to dismissal. People v. Superior Court (App. 4 Dist. 2008) 71 Cal.Rptr.3d 462, 159 Cal.App.4th
301. Mental Health  455



An offender who has not been civilly committed, and is held after scheduled parole date for longer than hold
period to complete sexually violent predator (SVP) evaluation, is in "unlawful custody," requiring petition for
commitment as SVP to be dismissed unless unlawful custody resulted from good faith mistake of fact or law.
People v. Superior Court (App. 4 Dist. 2008) 71 Cal.Rptr.3d 462, 159 Cal.App.4th 301. Mental Health  455

4. Extended custody

Pursuant to statute regarding sexually violent predators, Department of Corrections and Rehabilitation was
entitled to extend inmate's custody for 45 days past his parole date for purposes of completing evaluation. In re
Hovanski (App. 3 Dist. 2009) 95 Cal.Rptr.3d 370, 174 Cal.App.4th 1517, review denied. Mental Health 
455

5. Good cause

6. Presumptions and burden of proof

In re Lucas (App. 3 Dist. 2010) 105 Cal.Rptr.3d 871, 182 Cal.App.4th 797, review granted and opinion
superseded 110 Cal.Rptr.3d 627, 232 P.3d 624.

§ 6601.5. Review of petition for likelihood of sexually violent predatory criminal behavior upon release 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Upon filing of the petition and a request for review under this section, a judge of the superior court shall review
the petition and determine whether the petition states or contains sufficient facts that, if true, would constitute
probable cause to believe that the individual named in the petition is likely to engage in sexually violent
predatory criminal behavior upon his or her release.  If the judge determines that the petition, on its face,
supports a finding of probable cause, the judge shall order that the person be detained in a secure facility until a
hearing can be completed pursuant to Section 6602.  The probable cause hearing provided for in Section 6602
shall commence within 10 calendar days of the date of the order issued by the judge pursuant to this section.

CREDIT(S)
(Added by Stats.1998, c. 19 (S.B.536), § 2, eff. April 14, 1998.  Amended by Stats.2000, c. 41 (S.B.451), § 2,
eff. June 26, 2000.)

Historical Notes

Historical And Statutory Notes

2000 Legislation
Stats.2000, c. 41, substituted "Upon filing of the petition and a request for review" for "In cases where

an inmate's parole or temporary parole expiration hold pursuant to Section 6601.3 will expire before
a probable cause hearing is conducted pursuant to Section 6602, the agency bringing the petition
may request an urgency review pursuant to this section. Upon that request," in the first sentence,
inserted "completed" in the second sentence, and substituted "commence" for "held" in the third
sentence.

1998 Main Volume
Former § 6601.5, added by Stats.1996, c. 4 (A.B.1496), § 3, amended by Stats.1996, c. 462 (A.B.3130),

§ 6, relating to review of petition for likelihood of sexually violent predatory criminal behavior upon
release, was repealed by its own terms on Jan. 1, 1998.  See this section.

Derivation: Former § 6601.5, added by Stats.1996, c. 4, § 3, amended by Stats.1996, c. 462, § 6.



Research References

Law Review And Journal Commentaries

A primer on the civil trial of a sexually violent predator.  Judge Joan Comparet-Cassani, 37 San
Diego L.Rev. 1057 (Fall 2000).

The coalescence of law and science in an era of school drug testing:  BeyondVernonia, Earls and
Joye.  George S. Yacoubian, Jr. 27 J. Juvenile L., 1 (2006).

United States Code Annotated

Child protection, civil commitment, dangerous sexual offenders, state programs, see 42 U.S.C.A. §
16971.

Civil commitment, sexually dangerous persons, see 18 U.S.C.A. § 4248.

United States Supreme Court

Sexually violent predators, civil confinement, ex post facto and double jeopardy claims, see Seling
v. Young, 2001, 121 S.Ct. 727, 531 U.S. 250, 148 L.Ed.2d 734, on remand 248 F.3d 1197.

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §1417D
Cal Jur 3d Incomp §18

Notes Of Decisions

Constitutional rights   1/2 
Preliminary determinations 3
Probable cause hearing 2
Recommitment 4
Time to request 1

. Constitutional rights

Detainee being temporarily held in county jail pending completion of civil commitment proceedings under
California's Sexually Violent Predators Act (SVPA) did not have due process right to be placed in facility at
which treatment was available. Johnson v. Santa Clara County, N.D.Cal.2003, 2003 WL 22114269, Unreported.
Constitutional Law  4344; Mental Health  459

Detainee facing civil commitment proceedings under California's Sexually Violent Predators Act (SVPA) was
not similarly situated to persons facing commitment under other civil commitment schemes, and thus detainee's
placement in county jail pending commitment proceedings did not violate his equal protection rights, in light of
government's legitimate interest in considering likelihood of future violence. Johnson v. Santa Clara County,
N.D.Cal.2003, 2003 WL 22114269, Unreported. Constitutional Law  3175; Mental Health  459

California's Sexually Violent Predators Act (SVPA) did not create liberty interest in civil detainee avoiding
county jail pending civil commitment proceedings, and thus detention did not violate detainee's substantive due
process rights, despite detainee's contentions that jail's restrictions on his daily activities amounted to
punishment. Johnson v. Santa Clara County, N.D.Cal.2003, 2003 WL 22114269, Unreported. Constitutional
Law  4344; Mental Health  459

1. Time to request



State may request a review of a petition for a defendant's commitment as a sexually violent predator, for
purposes of obtaining preliminary finding of probable cause, in all cases, not just when the defendant's parole is
about to expire. People v. Badura (App. 4 Dist. 2002) 116 Cal.Rptr.2d 336, 95 Cal.App.4th 1218, review
denied. Mental Health  457

2. Probable cause hearing

In an extended commitment proceeding pursuant to the Sexually Violent Predator Act, the defendant is entitled
to a probable cause hearing, and the state may request a preliminary review of the petition for probable cause.
People v. Badura (App. 4 Dist. 2002) 116 Cal.Rptr.2d 336, 95 Cal.App.4th 1218, review denied. Mental Health

 462

3. Preliminary determinations

Defendant's three-day detention following his release date, without showing of good cause, pending
proceedings on petition for extension of his commitment as a sexually violent predator, did not entitle defendant
to dismissal of petition, where defendant did not file habeas petition or otherwise seek release during such
three-day period, and upon defendant's first attempt to obtain relief from the trial court, court simply made
preliminary determination of probable cause and ordered defendant detained pending probable cause hearing;
same result would have obtained had preliminary hearing been timely held. People v. Badura (App. 4 Dist.
2002) 116 Cal.Rptr.2d 336, 95 Cal.App.4th 1218, review denied. Mental Health  459

4. Recommitment

A trial court has the inherent power to consolidate successive civil recommitment proceedings under the
Sexually Violent Predators Act (SVPA). Litmon v. Superior Court (App. 6 Dist. 2004) 21 Cal.Rptr.3d 21, 123
Cal.App.4th 1156, review denied. Action  57(1)

Mandamus writ review was available to resolve question whether serial petitions for recommitment under the
Sexually Violent Predators Act (SVPA) could be consolidated for trial, despite mootness owing to fact that first
two-year recommitment period for two sexually violent predators (SVPs) had passed without trial having yet
been held on People's first recommitment petitions, as question was important one, affecting the public interest,
which was capable of repetition yet evading review. Litmon v. Superior Court (App. 6 Dist. 2004) 21
Cal.Rptr.3d 21, 123 Cal.App.4th 1156, review denied. Mandamus  16(1)

Mandamus writ review was available to resolve question whether serial petitions for recommitment under the
Sexually Violent Predators Act (SVPA) could be consolidated for trial, as issue was one of first impression and
writ review was appropriate to provide guidance to the bench and bar on SVPA trial procedures. Litmon v.
Superior Court (App. 6 Dist. 2004) 21 Cal.Rptr.3d 21, 123 Cal.App.4th 1156, review denied. Mandamus 
32

§ 6602. Probable cause hearing; right to counsel; custody requirements; continuances 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) A judge of the superior court shall review the petition and shall determine whether there is probable cause to
believe that the individual named in the petition is likely to engage in sexually violent predatory criminal
behavior upon his or her release.  The person named in the petition shall be entitled to assistance of counsel at
the probable cause hearing.  Upon the commencement of the probable cause hearing, the person shall remain in
custody pending the completion of the probable cause hearing.  If the judge determines there is not probable
cause, he or she shall dismiss the petition and any person subject to parole shall report to parole.  If the judge
determines that there is probable cause, the judge shall order that the person remain in custody in a secure
facility until a trial is completed and shall order that a trial be conducted to determine whether the person is, by
reason of a diagnosed mental disorder, a danger to the health and safety of others in that the person is likely to



engage in acts of sexual violence upon his or her release from the jurisdiction of the Department of Corrections
or other secure facility.

(b) The probable cause hearing shall not be continued except upon a showing of good cause by the party
requesting the continuance.

(c) The court shall notify the State Department of Mental Health of the outcome of the probable cause hearing
by forwarding to the department a copy of the minute order of the court within 15 days of the decision.

CREDIT(S)
(Added by Stats.1995, c. 763 (A.B.888), § 3.  Amended by Stats.1996, c. 4 (A.B.1496), § 4, eff. Jan. 25, 1996;
Stats.1998, c. 19 (S.B.536), § 3, eff. April 14, 1998; Stats.1998, c. 961 (S.B.1976), § 4, eff. Sept. 29, 1998;
Stats.2000, c. 41 (S.B.451), § 3, eff. June 26, 2000.)

Historical Notes

Historical And Statutory Notes

1998 Legislation
Stats.1998, c. 961, inserted the subd.(a) designation and added subd.(b), relating to notification of the

outcome of the probable cause hearing.
2000 Legislation
Stats.2000, c. 41, in subd.(a), inserted the third sentence, relating to the person remaining in custody

pending the completion of the probable cause hearing; redesignated subd.(b) as subd.(c) and added a
new subd.(b) relating to probable cause hearing continuance.

1998 Main Volume
Legislative findings and declarations relating to Stats.1995, c. 763 (A.B.888), see Historical and

Statutory Notes under Welfare and Institutions Code § 6600.
The 1996 amendment, in the third sentence, added "and any person subject to parole shall report to

parole"; in the fourth sentence substituted "the judge shall order that the person remain in custody in
a secure facility until a trial is completed and shall order that a trial be conducted" for "the judge
shall order that a trial be conducted", and added "or other secure facility" following "release from the
jurisdiction of the Department of Corrections"; and made a nonsubstantive change.

Subordination of legislation by Stats.1997, c. 17 (S.B.947), to other 1997 legislation, see Historical and
Statutory Notes under Business and Professions Code § 30.

Stats.1998, c. 19, made a nonsubstantive change to the text.
Section 9 of Stats.1998, c. 19, provides:
"The Legislature finds and declares that Section 3 of this act, which amends Section 6602 of the Welfare

and Institutions Code, does not constitute a change in, but is declaratory of, existing law and
consistent with current practice."

Another § 6602, added by Stats.1995, c. 762 (S.B.1143), § 3, relating to a probable cause hearing, was
repealed by Stats.1997, c. 17 (S.B.947), § 151.

Former § 6602 was among a group of sections, enacted by Stats.1937, c. 369, pp. 1153, 1154, §§ 6000
to 6003, and amended by Stats.1941, c. 893, p. 2472, § 10; Stats.1943, c. 577, p. 2146, § 1;
Stats.1947, c. 1187, p. 2670, § 3; Stats.1955, c. 111, p. 574, § 7; Stats.1961, c. 79, p. 1064, § 18;
Stats.1961, c. 2086, p. 4350, § 16; Stats.1965, c. 1797, p. 4153, § 27, relating to admission of
mentally irresponsible persons to state hospitals, and repealed by Stats.1967, c. 1667, § 36.5,
operative July 1, 1969.

They were derived from Pol.C. §§ 2185, 2185a, added by Stats.1903, c. 364, p. 507, § 1, and Pol.C. §
2185b, added by Stats.1911, c. 277, p. 465, § 1.  See Welfare and Institutions Code §§ 6000, 7225 to
7227.



Research References

Law Review And Journal Commentaries

The California Sexually Violent Predator Act and the failure to mentally evaluate sexually violent
child molesters.  Nicole Yell, 33 Golden Gate U. L.Rev. 295 (2003).

Closing the loophole in California's Sexually Violent Predator Act: Jessica's Law's band-aid will not
result in treatment for sexual predators.  Melissa M. Mathews, 39 McGeorge L. Rev. 877 (2008).

The coalescence of law and science in an era of school drug testing:  BeyondVernonia, Earls and
Joye.  George S. Yacoubian, Jr. 27 J. Juvenile L., 1 (2006).

A primer on the civil trial of a sexually violent predator.  Judge Joan Comparet-Cassani, 37 San
Diego L.Rev. 1057 (Fall 2000).

When hysteria and good intentions collide: Constitutional considerations of California's sexual
predator punishment and control act.  Anna Barvir, 29 Whittier L. Rev. 679 (2008).

United States Code Annotated

Child protection, civil commitment, dangerous sexual offenders, state programs, see 42 U.S.C.A. §
16971.

Civil commitment, sexually dangerous persons, see 18 U.S.C.A. § 4248.

United States Supreme Court

Sexually violent predators, civil confinement, ex post facto and double jeopardy claims, see Seling
v. Young, 2001, 121 S.Ct. 727, 531 U.S. 250, 148 L.Ed.2d 734, on remand 248 F.3d 1197.

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §§1417D, 1417C
Witkin, Procedure (4th ed) Actions §45
Cal Jur 3d Incomp §§12, 18, 20, 21

Notes Of Decisions

Admissibility of evidence 9
Burden of proof 13
Challenge to petition 4.5
Civil rights claims 11.5
Commitment requirements 8
Construction and application 2
Custody 3.5
Due process 1
Habeas corpus 11
Hearing 4
Instructions 9.5
Judicial notice 9.2
Juvenile records 9.3
Mandamus 10
Nature of proceedings 7
Pleadings 3
Power of the court 2.5
Preservation of issues 17
Purpose 6



Review 15
Standard of review 16
Sufficiency of hearing 5
Summary judgment 14.5
Time for trial 4.6
Weight and sufficiency of evidence 12
Witnesses, generally 14

1. Due process

Civil detainee awaiting adjudication and eventual commitment under California Sexually Violent Predator Act
(SVPA) was not denied access to courts by reason of his limited access to law library in county jail, absent
indication that he was injured, such as by an inability to file a complaint, by reason of the restrictions. Jones v.
Blanas, C.A.9 (Cal.)2004, 393 F.3d 918, certiorari denied 126 S.Ct. 351, 546 U.S. 820, 163 L.Ed.2d 61.
Constitutional Law  2325; Mental Health  459

Genuine issues of fact, as to whether restrictive conditions of confinement of civil detainee awaiting
proceedings under California Sexually Violent Predator Act (SVPA) were justified by legitimate, non-punitive
interests and were not excessive in relation to those interests, precluded summary judgment on substantive due
process claim. Jones v. Blanas, C.A.9 (Cal.)2004, 393 F.3d 918, certiorari denied 126 S.Ct. 351, 546 U.S. 820,
163 L.Ed.2d 61. Federal Civil Procedure  2491.5

Presumption of punitiveness in violation of substantive due process arose from civil detainee's confinement in
restrictive conditions of administrative segregation section of county jail awaiting proceedings under Sexually
Violent Predator Act (SVPA), notwithstanding statutory obligation to keep SVPA detainees separate from
general population. Jones v. Blanas, C.A.9 (Cal.)2004, 393 F.3d 918, certiorari denied 126 S.Ct. 351, 546 U.S.
820, 163 L.Ed.2d 61. Civil Rights  1406; Constitutional Law  4344

Year-long confinement of civil detainee who was held in general criminal population of county jail pending
commitment proceedings under California Sexually Violent Predator Act (SVPA) created rebuttable
presumption that confinement was punitive in violation of substantive due process, notwithstanding statutory
obligation to keep such detainees in secure facility. Jones v. Blanas, C.A.9 (Cal.)2004, 393 F.3d 918, certiorari
denied 126 S.Ct. 351, 546 U.S. 820, 163 L.Ed.2d 61. Civil Rights  1406; Constitutional Law  4344

Status of the detainee awaiting proceedings under Sexually Violent Predator Act (SVPA) as one who has
previously been convicted of crime does not limit substantive due process right to avoid punishment to which
detainee is entitled while civilly confined. Jones v. Blanas, C.A.9 (Cal.)2004, 393 F.3d 918, certiorari denied
126 S.Ct. 351, 546 U.S. 820, 163 L.Ed.2d 61. Constitutional Law  4344

When an individual awaiting Sexually Violent Predator Act (SVPA) adjudication is detained under conditions
more restrictive than those the individual would face following SVPA commitment, court will presume the
treatment is punitive in violation of Due Process Clause. Jones v. Blanas, C.A.9 (Cal.)2004, 393 F.3d 918,
certiorari denied 126 S.Ct. 351, 546 U.S. 820, 163 L.Ed.2d 61. Constitutional Law  4344

When a Sexually Violent Predator Act (SVPA) detainee is confined in conditions identical to, similar to, or
more restrictive than, those in which his criminal counterparts are held, court will presume that the detainee is
being subjected to punishment in violation of Due Process Clause. Jones v. Blanas, C.A.9 (Cal.)2004, 393 F.3d
918, certiorari denied 126 S.Ct. 351, 546 U.S. 820, 163 L.Ed.2d 61. Constitutional Law  4344

Non-debtor attorney's fee agreement with former client, in personal injury litigation on behalf of former client's
minor child, was void as matter of law due to attorney's failure to obtain court approval of fee agreement, as
required by California statute for attorney fee contracts made by or on behalf of a minor, and, thus, no property
interest in the nature of a lien arose from fee agreement, and substitute attorney's use of settlement proceeds in
the personal injury litigation for his own purposes did not constitute conversion supporting nondischargeability



of non-debtor attorney's claim for attorney fees under willful and malicious injury exception. In re Bailey,
C.A.9 (Cal.)1999, 197 F.3d 997. Attorney And Client  176; Bankruptcy  3374(10)

Civil detainee's placement in county jail while awaiting judicial proceedings on detainee's status as a sexually
violent predator did not constitute a violation of detainee's Fourteenth Amendment due process right, as the
purpose of detainee's court-ordered transfers from state mental hospital to the county jail was to permit his
participation in the judicial process, not to punish him. Munoz v. Kolender, S.D.Cal.2002, 208 F.Supp.2d 1125.
Constitutional Law  4344; Mental Health  459

Both the Sixth Amendment of the federal Constitution and the due process guarantees of the state and federal
Constitutions require that a criminal defendant receive notice of the charges adequate to give a meaningful
opportunity to defend against them. People v. Carroll (App. 5 Dist. 2007) 69 Cal.Rptr.3d 816, 158 Cal.App.4th
503, as modified, review denied. Constitutional Law  4579; Indictment And Information  56

Although a Sexually Violent Predators Act (SVPA) proceeding is civil, not criminal, in nature, because civil
commitment involves a significant deprivation of liberty, a defendant in an SVPA proceeding is entitled to due
process protections. People v. Carroll (App. 5 Dist. 2007) 69 Cal.Rptr.3d 816, 158 Cal.App.4th 503, as
modified, review denied. Constitutional Law  4344; Mental Health  455

Defendant in civil commitment proceeding under Sexually Violent Predators Act (SVPA) had no due process
right to represent himself; although private interests affected by civil commitment under SVPA included liberty,
reputation, and freedom from unwanted treatment, self-representation did not further fairness or accuracy of
proceeding and would not afford safeguard against erroneous deprivation of private interest or dignitary
interest. People v. Fraser (App. 6 Dist. 2006) 42 Cal.Rptr.3d 424, 138 Cal.App.4th 1430, as modified, review
denied. Constitutional Law  4344; Mental Health  463

Defendant's due process rights were violated in sexually violent predator (SVP) proceedings when trial court
conducted defendant's probable cause hearing concurrently with defendant's SVP trial; probable cause hearing
held concurrently with trial could not fulfill its function of testing the evidence and screening out unsupportable
cases. People v. Hayes (App. 1 Dist. 2006) 39 Cal.Rptr.3d 747, 137 Cal.App.4th 34. Constitutional Law 
4342; Mental Health  462

Commitment proceedings under Sexually Violent Predator Act are not required to be completed in their entirety
before an inmate's scheduled release date from prison, and thus failure of People to complete such proceedings
prior to inmate's release date did not result in a violation of inmate's procedural due process rights. People v.
Talhelm (App. 4 Dist. 2000) 102 Cal.Rptr.2d 150, 85 Cal.App.4th 400, review denied. Constitutional Law 
4344; Mental Health  465(1)

Inmate was not afforded due process in probable cause hearing at which trial court determined that there was
probable cause to hold inmate for trial as potential "sexually violent predator" (SVP) based on facial "paper"
review of SVP commitment petition and its attachments, since paper review procedure did not permit inmate to
call as witnesses the experts who completed his evaluations concluding he qualified as SVP, although he
objected to them not being present and to their reports being attached to petition. In re Parker (App. 4 Dist.
1998) 71 Cal.Rptr.2d 167, 60 Cal.App.4th 1453, review denied. Constitutional Law  4344; Mental Health

 462

2. Construction and application

Under California law, civil detainee who had been subject of actual, uninterrupted incarceration pending
proceedings under Sexually Violent Predator Act (SVPA) and who had acted in good faith to pursue his claims,
despite limited access to law library and visitors, was entitled to equitable tolling of one-year statute of
limitations applicable to his civil rights action; conditions of his confinement were similar, but in some respects
more restrictive than those of criminal inmates. Jones v. Blanas, C.A.9 (Cal.)2004, 393 F.3d 918, certiorari
denied 126 S.Ct. 351, 546 U.S. 820, 163 L.Ed.2d 61. Limitation Of Actions  104.5

Even absent valid lien against fees recovered in litigation by substitute attorney, original attorney nonetheless



was entitled to compensation for his services under California law, but original attorney's right to payment for
the reasonable value of his services rendered was a general unsecured debt subject to discharge in substitute
attorney's bankruptcy. In re Bailey, C.A.9 (Cal.)1999, 197 F.3d 997. Bankruptcy  2821; Bankruptcy 
3343.2

Debtor attorney, who was substituted as counsel for personal injury plaintiff originally represented by
non-debtor attorney, was not estopped from asserting application of California law to establish that non-debtor
attorney lacked lien against settlement proceeds that would be nondischargeable in debtor's bankruptcy, despite
non-debtor attorney's contention that he did not file notice of lien because he relied on debtor's oral agreement
to pay him for his services upon recovery; valid lien was not created because non-debtor did not get court
approval for fee agreement as required by state law, and notice of lien would not create rights which did not
otherwise exist. In re Bailey, C.A.9 (Cal.)1999, 197 F.3d 997. Estoppel  83(3)

In determining whether, for purposes of ruling on petition by incarcerated sexually violent predator (SVP) for
conditional release, it is "likely" that SVP will engage in sexually violent criminal behavior due to his or her
diagnosed mental disorder if under supervision and treatment in the community, the meaning of "likely" is the
same as that applied in the context of petitions to commit or recommit a SVP, determinations at the probable
cause hearing, and determinations if a person was to be involuntarily committed as a SVP. People v. Rasmuson
(App. 2 Dist. 2006) 52 Cal.Rptr.3d 598, 145 Cal.App.4th 1487. Mental Health  465(5)

An offender is "likely to engage in sexually violent predatory criminal behavior" upon his or her release from
prison, as element for finding probable cause to proceed to trial for civil commitment under Sexually Violent
Predators Act (SVPA), if the offender presents a serious and well-founded risk of committing sexually violent
criminal acts that will be of a predatory nature, taking into account the offender's amenability to voluntary
treatment upon release from prison. Cooley v. Superior Court (2002) 127 Cal.Rptr.2d 177, 29 Cal.4th 228, 57
P.3d 654, rehearing denied, as modified. Mental Health  454

Criminal defendant cannot be committed under Sexually Violent Predators (SVP) Act, which affects substantial
private liberty interest because Act allows detention of defendant who has served his underlying prison term
and is scheduled to be released on parole, absent state's compliance with Act's procedural requirements and
proof beyond a reasonable doubt that defendant is, due to diagnosed mental disorder, a danger to health and
safety of others because he is likely to engage in acts of sexual violence upon his release. People v. Superior
Court (Howard) (App. 6 Dist. 1999) 82 Cal.Rptr.2d 481, 70 Cal.App.4th 136, as modified, review denied.
Mental Health  454; Mental Health  460(1)

Because inmate was in custody, writ of habeas corpus, not prohibition, was appropriate vehicle for inmate to
pursue in seeking release from custody based on alleged improprieties in probable cause hearing that led to
inmate being held for trial under Sexually Violent Predators Act. In re Parker (App. 4 Dist. 1998) 71
Cal.Rptr.2d 167, 60 Cal.App.4th 1453, review denied. Prohibition  3(1)

2.5. Power of the court

A trial court has the inherent power to consolidate successive civil recommitment proceedings under the
Sexually Violent Predators Act (SVPA). Litmon v. Superior Court (App. 6 Dist. 2004) 21 Cal.Rptr.3d 21, 123
Cal.App.4th 1156, review denied. Action  57(1)

At a hearing to determine probable cause to proceed to trial for civil commitment under the Sexually Violent
Predators Act (SVPA), the superior court may weigh the evidence, resolve conflicts, and give or withhold
credence to particular witnesses. Cooley v. Superior Court (2002) 127 Cal.Rptr.2d 177, 29 Cal.4th 228, 57 P.3d
654, rehearing denied, as modified. Mental Health  462

If the district attorney presents evidence a reasonable person could accept over that presented by the offender,
probable cause should be found to proceed to trial for civil commitment under the Sexually Violent Predators
Act (SVPA), because the superior court may not substitute its own personal belief as to the ultimate
determination to be made at trial for that of a reasonable person evaluating the evidence. Cooley v. Superior



Court (2002) 127 Cal.Rptr.2d 177, 29 Cal.4th 228, 57 P.3d 654, rehearing denied, as modified. Mental Health
 460(1)

The credibility of witnesses is a question of fact within the province of the superior court when determining
whether there is probable cause to proceed to trial for civil commitment under the Sexually Violent Predators
Act (SVPA), and an appellate court may not substitute its judgment as to such question for that of the superior
court. Cooley v. Superior Court (2002) 127 Cal.Rptr.2d 177, 29 Cal.4th 228, 57 P.3d 654, rehearing denied, as
modified. Mental Health  462

3. Pleadings

Under Sexually Violent Predators Act, facts included in reports of expert evaluators may be pled by averments
or proper attachment to petition to show probable cause that person named in petition is "sexually violent
predator" (SVP) so as to warrant trial on petition. In re Parker (App. 4 Dist. 1998) 71 Cal.Rptr.2d 167, 60
Cal.App.4th 1453, review denied. Mental Health  457

3.5. Custody

A sex offender who was found to be a sexually violent predator under the Sexually Violent Predator Act (SVP
Act) was required to remain in custody pending trial on the petitions for his recommitment; although the initial
recommitment period was over before the petitions for recommitment were adjudicated, the offender was
required to remain in custody after the trial court made a finding of probable cause on the first recommitment
petition. Orozco v. Superior Court (App. 2 Dist. 2004) 11 Cal.Rptr.3d 573, 117 Cal.App.4th 170, rehearing
denied, review denied, certiorari denied 125 S.Ct. 617, 543 U.S. 1008, 160 L.Ed.2d 471. Mental Health 
466

Fact questions as to whether constitutional rights of individual who had been adjudicated a sexually violent
predator (SVP) under California law were violated when he was held in total separation at county jail during his
civil recommitment precluded summary judgment on his civil rights claims against county and individual jail
officials. Cerniglia v. Sacramento County, C.A.9 (Cal.)2007, 220 Fed.Appx. 541, 2007 WL 313499,
Unreported. Federal Civil Procedure  2491.5

4. Hearing

Purported sexually violent predator (SVP) is entitled to opportunity to be fully heard in probable cause hearing
required prior to commencement of proceedings under Sexually Violent Predators Act, at which court must
determine whether probable cause exists to believe that purported SVP is likely to engage in sexually violent
predatory criminal behavior upon his or her release; probable cause hearing requires more than mere "paper
review" of petition and its attachments. In re Parker (App. 4 Dist. 1998) 71 Cal.Rptr.2d 167, 60 Cal.App.4th
1453, review denied. Mental Health  462

To extent that probable cause determination required to hold inmate for trial under Sexually Violent Predators
Act could subject inmate, who had served his underlying prison term, to losing his "liberty" of being released
on parole, inmate was entitled to probable cause hearing at which he could be heard by counsel pointing out
legal deficiencies on face of petition, and at which he could also effectively challenge facts on which petition
was filed, including underlying attached experts' evaluations. In re Parker (App. 4 Dist. 1998) 71 Cal.Rptr.2d
167, 60 Cal.App.4th 1453, review denied. Mental Health  462

In probable cause hearing required to commence proceedings under Sexually Violent Predators Act, person
named in petition is entitled to challenge facts alleged in document purportedly showing he or she is likely to
engage in sexually violent predatory criminal behavior upon release from custody, and, to that end, hearing
should allow for admission of both oral and written evidence, and testimony of such other witnesses as relevant
on issue of probable cause. In re Parker (App. 4 Dist. 1998) 71 Cal.Rptr.2d 167, 60 Cal.App.4th 1453, review
denied. Mental Health  462



4.5. Challenge to petition

At probable cause hearing of proceeding under the Sexually Violent Predators Act (SVPA), the inmate may
challenge the petition on its face, as well as the underlying expert evaluations upon which it is based. People v.
Superior Court (App. 2 Dist. 2003) 3 Cal.Rptr.3d 546, 111 Cal.App.4th 407, review denied and ordered not to
be officially published. Mental Health  457

4.6. Time for trial

Defendant was not prejudiced by trial court's error in conducting defendant's sexually violent predator (SVP)
probable cause hearing concurrently with his SVP trial; defendant was not prejudiced in light of the evidence
and the trial jury's verdict based on a standard of beyond a reasonable doubt. People v. Hayes (App. 1 Dist.
2006) 39 Cal.Rptr.3d 747, 137 Cal.App.4th 34. Mental Health  467

A court may consolidate trial on sexually violent predator (SVP) petitions if consolidation does not delay trial
on the earlier petition and does not prejudice the right to a fair trial. People v. Hayes (App. 1 Dist. 2006) 39
Cal.Rptr.3d 747, 137 Cal.App.4th 34. Mental Health  462

Trial court's consolidations of successive recommitment petitions for two sexually violent predators (SVPs),
when two-year recommitment period was about to expire without trial having yet been held on People's first
recommitment petitions, which consolidations caused trials on first petitions to be delayed over SVPs'
objections, contravened intent of SVP Act that trial on commitment petition occur every two years, and thus
were error. Litmon v. Superior Court (App. 6 Dist. 2004) 21 Cal.Rptr.3d 21, 123 Cal.App.4th 1156, review
denied. Action  57(1)

5. Sufficiency of hearing

Sexually Violent Predators Act (SVPA) requires full probable cause hearing at which both oral and written
evidence are admissible; simple facial review of commitment petition at hearing is insufficient. People v. Butler
(App. 6 Dist. 1998) 80 Cal.Rptr.2d 357, 68 Cal.App.4th 421, review denied, certiorari denied 120 S.Ct. 160,
528 U.S. 865, 145 L.Ed.2d 136. Mental Health  462

Failure to provide full probable cause hearing under Sexually Violent Predators Act (SVPA) was harmless
error; defendant failed to seek pretrial review of trial court's ruling as to nature of probable cause hearing, and
he was found to be "sexually violent predator" (SVP) after trial at which he was able to cross-examine
prosecution's witnesses and call his own witnesses. People v. Butler (App. 6 Dist. 1998) 80 Cal.Rptr.2d 357, 68
Cal.App.4th 421, review denied, certiorari denied 120 S.Ct. 160, 528 U.S. 865, 145 L.Ed.2d 136. Mental Health

 467

6. Purpose

California's Sexually Violent Predator Act (SVPA) has a dual purpose, to remove dangerous sexually violent
predators (SVP) from society and to provide them with treatment; the SVPA procedures and confinement are
civil in nature rather than criminal and punitive. Munoz v. Kolender, S.D.Cal.2002, 208 F.Supp.2d 1125.
Mental Health  456; Mental Health  465(1)

The overall purposes of the Sexually Violent Predators Act (SVPA) are to protect the public from a select group
of extremely dangerous offenders and to provide treatment for those people. People v. Carroll (App. 5 Dist.
2007) 69 Cal.Rptr.3d 816, 158 Cal.App.4th 503, as modified, review denied. Mental Health  453; Mental
Health  465(3)

Like a criminal preliminary hearing, the only purpose of the probable cause hearing in sexually violent predator
(SVP) proceedings is to test the sufficiency of the evidence supporting the SVP petition. People v. Hayes (App.
1 Dist. 2006) 39 Cal.Rptr.3d 747, 137 Cal.App.4th 34. Mental Health  462

The only purpose of the probable cause hearing is to test the sufficiency of the evidence supporting the Sexually
Violent Predators Act (SVPA) petition for involuntary civil commitment of a sex offender. Cooley v. Superior



Court (2002) 127 Cal.Rptr.2d 177, 29 Cal.4th 228, 57 P.3d 654, rehearing denied, as modified. Mental Health
 462

Purpose of the Sexually Violent Predator (SVP) Act is protection of the public safety, not punishment of the
defendant. People v. Superior Court (Howard) (App. 6 Dist. 1999) 82 Cal.Rptr.2d 481, 70 Cal.App.4th 136, as
modified, review denied. Mental Health  433(2)

7. Nature of proceedings

The probable cause hearing to determine whether the defendant is a sexually violent predator (SVP) is a full,
adversarial preliminary hearing at which both oral and written evidence may be admitted, and defendant has the
right to assistance of counsel and to call witnesses. People v. Hayes (App. 1 Dist. 2006) 39 Cal.Rptr.3d 747,
137 Cal.App.4th 34. Mental Health  462; Mental Health  463

The filing of a sexually violent predator (SVP) petition triggers a new round of proceedings under the Sexually
Violent Predator Act (SVP Act). In re Wright (App. 4 Dist. 2005) 27 Cal.Rptr.3d 281, 128 Cal.App.4th 663,
review denied. Mental Health  455

Unless otherwise indicated on face of statute, rules of civil procedure will operate in proceeding under Sexually
Violent Predators Act (SVPA). People v. Superior Court (Preciado) (App. 4 Dist. 2001) 105 Cal.Rptr.2d 159,
87 Cal.App.4th 1122, review denied. Mental Health  455

Proceedings under Sexually Violent Predators (SVP) Act are civil. People v. Superior Court (Howard) (App. 6
Dist. 1999) 82 Cal.Rptr.2d 481, 70 Cal.App.4th 136, as modified, review denied. Mental Health  456

8. Commitment requirements

Determination that district attorney failed to establish probable cause to believe convicted sex offender would
likely engage in predatory sexual behavior, such that his involuntary commitment under the Sexually Violent
Predator Act (SVPA) was required, necessitated dismissal of the SVPA petition rather than remand for new
probable cause hearing, notwithstanding whether the trial court applied the correct legal standard for probable
cause; the probable cause hearing was not thoroughly "infected" with error, and moreover, the People failed to
present any evidence that the offender was currently dangerous. Turner v. Superior Court (App. 4 Dist. 2003)
130 Cal.Rptr.2d 300, 105 Cal.App.4th 1046, review denied. Mental Health  467

The existence of a mental disorder, standing alone, is not sufficient to prove likelihood of sexual violence in the
future, as element for finding probable cause for proceeding to a trial in which a sex offender might be
involuntarily civilly committed as sexually violent predator (SVP).  Cooley v. Superior Court (2002) 127
Cal.Rptr.2d 177, 29 Cal.4th 228, 57 P.3d 654, rehearing denied, as modified. Mental Health  454

Commitment under Sexually Violent Predators (SVP) Act has two essential requirements: first, two or more
convictions which qualify as sexually violent offenses, and second, a diagnosable mental disorder which
renders the defendant dangerous to others at the time of commitment. People v. Superior Court (Howard) (App.
6 Dist. 1999) 82 Cal.Rptr.2d 481, 70 Cal.App.4th 136, as modified, review denied. Mental Health  454

9. Admissibility of evidence

Insofar as hearsay may be admissible at probable cause hearing held under Sexually Violent Predator Act,
certification of documents helps ensure that the hearsay is sufficiently trustworthy to form the basis for a
probable cause finding. In re Kirk (App. 1 Dist. 1999) 88 Cal.Rptr.2d 648, 74 Cal.App.4th 1066, rehearing
denied, review denied. Mental Health  460(1)

Inmate's failure, at hearing on probable cause to hold him for trial as sexually violent predator (SVP), to call as
witnesses the psychological evaluators whose reports the trial court considered as evidence of the requisite
mental disorder, did not relieve the People of obligation to certify those written evaluations. In re Kirk (App. 1
Dist. 1999) 88 Cal.Rptr.2d 648, 74 Cal.App.4th 1066, rehearing denied, review denied. Mental Health 



460(2)

Hearsay victim statements in probation reports are admissible at probable cause hearing under Sexually Violent
Predators (SVP) Act to show the details underlying a prior conviction; proceedings under SVP Act are not
criminal, SVP Act allows evidence from sources outside conviction record to prove sexually violent offenses,
proceedings mandated by SVP Act are adequate to enable defendant to challenge documentary evidence, and
the People's ability to protect the public would be severely limited if sexually violent offenses could be
established only by record of prior convictions. People v. Superior Court (Howard) (App. 6 Dist. 1999) 82
Cal.Rptr.2d 481, 70 Cal.App.4th 136, as modified, review denied. Mental Health  460(1)

In probable cause hearing required to commence proceedings under Sexually Violent Predators Act, prosecutor
may present opinions of experts through hearsay reports of such persons, but prospective sexually violent
predator (SVP) may challenge accuracy of such reports by calling such experts for cross-examination. In re
Parker (App. 4 Dist. 1998) 71 Cal.Rptr.2d 167, 60 Cal.App.4th 1453, review denied. Mental Health  462

9.2. Judicial notice

On appeal from order allowing disclosure to Board of Parole Hearings (BPH) of prisoner's sealed juvenile
records in proceeding to declare prisoner a sexually violent predator (SVP), the Court of Appeal would take
judicial notice of documents, reports, and transcripts from SVP proceeding involving this prisoner in another
county. In re James H.(App. 1 Dist. 2007) 65 Cal.Rptr.3d 410, 154 Cal.App.4th 1078. Evidence  43(4)

9.3. Juvenile records

Trial court had no authority to release to the Board of Parole Hearings (BPH) sealed records of prisoner's
juvenile adjudication for BPH to use in a sexually violent predator (SVP) proceeding. In re James H.(App. 1
Dist. 2007) 65 Cal.Rptr.3d 410, 154 Cal.App.4th 1078. Infants  133

9.5. Instructions

In sexually violent predator (SVP) proceeding, trial court's error in failing to instruct jury on the necessity of
custodial treatment was not reversible; evidence presented and prosecutor's argument that defendant was not
rehabilitated, together with defense argument that defendant had agreed to voluntary treatment in nonsecure
setting, placed squarely before jury the issue of whether defendant required custody in a secure facility to avoid
reoffending. People v. Grassini (App. 2 Dist. 2003) 6 Cal.Rptr.3d 662, 113 Cal.App.4th 765, as modified,
review denied. Mental Health  467

In sexually violent predator (SVP) proceeding, evidence of defendant's amenability to voluntary treatment
warranted sua sponte instruction requiring jury to determine whether custody in a secure facility was necessary
to ensure that defendant was not danger to others; issue of custodial treatment was not defense theory, but rather
was relevant to ultimate determination whether defendant was likely to engage in sexually violent predatory
crimes if released, and thus it constituted general principle of law necessary to jury's understanding of case.
People v. Grassini (App. 2 Dist. 2003) 6 Cal.Rptr.3d 662, 113 Cal.App.4th 765, as modified, review denied.
Mental Health  462

10. Mandamus

Writ review was justified for trial court's ruling in probable cause hearing in Sexually Violent Predators (SVP)
Act civil commitment proceeding that hearsay victim statements contained in probation reports were not
admissible at SVP Act probable cause hearing, as trial court acted in excess of its jurisdiction, issue was one of
first impression, and prompt resolution was necessary because question of admissibility of victim hearsay
statements was one which was certain to arise in nearly every proceeding under SVP Act. People v. Superior
Court (Howard) (App. 6 Dist. 1999) 82 Cal.Rptr.2d 481, 70 Cal.App.4th 136, as modified, review denied.
Mandamus  40

11. Habeas corpus



Habeas corpus, which is available to challenge psychiatric confinement under other civil commitment statutes,
may also be used to challenge a finding of probable cause under the Sexually Violent Predators (SVP) Act.
Bagration v. Superior Court (App. 2 Dist. 2003) 3 Cal.Rptr.3d 292, 110 Cal.App.4th 1677, review denied.
Habeas Corpus  537.1

Decision of California appellate court, that due process did not require jury in civil commitment proceeding
under Sexually Violent Predator Act (SVPA) to determine if sex offender was completely unable to control his
behavior, was not objectively unreasonable application of decisions of United States Supreme Court, and thus
sex offender was not entitled to federal habeas relief; only some showing of abnormality was required, that
made it difficult, if not impossible, for dangerous person to control his dangerous behavior. Rose v. Mayberg,
C.A.9 (Cal.)2006, 454 F.3d 958, for additional opinion, see 189 Fed.Appx. 656, 2006 WL 2022393, certiorari
denied 127 S.Ct. 1271, 167 L.Ed.2d 94. Habeas Corpus  537.1

Although sex offender's original term of civil commitment under California's Sexually Violent Predator Act
(SVPA) had expired, his habeas corpus suit challenging SVPA was not moot, since subsequent SVPA petitions
through which offender had been committed depended on legality of original SVPA petition. Rose v. Mayberg,
C.A.9 (Cal.)2006, 454 F.3d 958, for additional opinion, see 189 Fed.Appx. 656, 2006 WL 2022393, certiorari
denied 127 S.Ct. 1271, 167 L.Ed.2d 94. Habeas Corpus  233

Petitioner lacked standing to bring habeas petition challenging his confinement under California's Sexually
Violent Predator Act (SVPA), where petitioner was released from SVPA confinement and had voluntarily
recommitted himself at the time petition was filed, absent showing of continuing collateral effects of the SVPA
confinement. Jackson v. California Dept. of Mental Health, C.A.9 (Cal.)2005, 399 F.3d 1069, opinion amended
on rehearing 417 F.3d 1029, on remand 2006 WL 3347600, vacated. Habeas Corpus  233

Petitioner's voluntary recommitment following his release from confinement under California's Sexually
Violent Predator Act (SVPA) was not an injury fairly traceable to his confinement under the SVPA, as would
support petitioner's standing to file habeas petition challenging SVPA confinement order, absent any
explanation as to reason for voluntary recommitment. Jackson v. California Dept. of Mental Health, C.A.9
(Cal.)2005, 399 F.3d 1069, opinion amended on rehearing 417 F.3d 1029, on remand 2006 WL 3347600,
vacated. Habeas Corpus  233

Injury to petitioner's reputation, arguably attributable to his confinement under California's Sexually Violent
Predator Act (SVPA), was not sufficient to confer standing on petitioner, for purpose of federal habeas petition
challenging confinement under the SVPA. Jackson v. California Dept. of Mental Health, C.A.9 (Cal.)2005, 399
F.3d 1069, opinion amended on rehearing 417 F.3d 1029, on remand 2006 WL 3347600, vacated. Habeas
Corpus  233

Petitioner's potential future confinement under California's Sexually Violent Predator Act (SVPA) following his
term of voluntary commitment, which commenced after an initial term of confinement under the SVPA, would
not be an injury fairly traceable to the initial SVPA confinement order, as would support petitioner's standing to
file habeas petition challenging the initial SVPA confinement order; if the state petitions to recommit petitioner,
the prerequisite for the recommitment would be petitioner's voluntary confinement. Jackson v. California Dept.
of Mental Health, C.A.9 (Cal.)2005, 399 F.3d 1069, opinion amended on rehearing 417 F.3d 1029, on remand
2006 WL 3347600, vacated. Habeas Corpus  233

A sex offender, at probable cause hearing to determine whether to proceed to trial for civil commitment under
Sexually Violent Predators Act (SVPA), is not similarly situated to a person seeking habeas corpus relief after
14 or 30 days of civil commitment under the Lanterman Petris Short Act (LPS Act), which authorizes prompt
evaluation and treatment of people from general population with serious mental disorders, and thus, use of
probable cause standard of proof at SVPA hearing does not violate equal protection, though standard of proof at
LPS Act hearing is preponderance of the evidence; SVPA does not reflect a need to commit individuals for
evaluation and treatment on expedited basis, and probable cause hearing occurs before rather than after
commitment. Cooley v. Superior Court (2002) 127 Cal.Rptr.2d 177, 29 Cal.4th 228, 57 P.3d 654, rehearing



denied, as modified. Constitutional Law  3174; Mental Health  460(1)

Appropriate procedure for challenging a probable cause finding, under Sexually Violent Predator Act, that
inmate would engage in sexually violent behavior if released was a writ of habeas corpus, rather than by motion
to set aside an indictment or information, and thus trial court's summary denial of petition for writ of habeas
corpus brought by inmate who was found to be a sexually violent predator and committed to state mental
institution for two-year term was improper. People v. Talhelm (App. 4 Dist. 2000) 102 Cal.Rptr.2d 150, 85
Cal.App.4th 400, review denied. Habeas Corpus  537.1; Mental Health  467

Improper summary denial of inmate's petition for writ of habeas corpus, which challenged probable cause
finding that he would engage in sexually violent behavior if released, did not constitute reversible error; inmate
was tried and found a sexually violent predator by a jury, inmate was represented by counsel at trial, and he was
able to cross-examine adverse witnesses and present expert witnesses of his own. People v. Talhelm (App. 4
Dist. 2000) 102 Cal.Rptr.2d 150, 85 Cal.App.4th 400, review denied. Habeas Corpus  847; Mental Health

 467

Issues regarding the legality of a probable cause finding under the Sexually Violent Predator (SVP) Act are
properly reviewed by way of a petition for writ of habeas corpus where petitioner is in custody. In re Kirk (App.
1 Dist. 1999) 88 Cal.Rptr.2d 648, 74 Cal.App.4th 1066, rehearing denied, review denied. Habeas Corpus 
537.1

Appropriate remedy, in granting habeas corpus relief to inmate who was being held for trial as sexually violent
predator after trial court improperly relied on uncertified psychological evaluations at probable cause hearing,
was not release from custody, but instruction to trial court to vacate probable cause finding and promptly
conduct new probable cause hearing. In re Kirk (App. 1 Dist. 1999) 88 Cal.Rptr.2d 648, 74 Cal.App.4th 1066,
rehearing denied, review denied. Habeas Corpus  797

11.5. Civil rights claims

Civil rights claims of civilly committed sexually violent predator (SVP), alleging that he was unable to defend
against SVP petition because he had not received notice of civil commitment proceedings against him,
necessarily implied invalidity of his SVP commitment, and thus was not cognizable unless SVP established that
his commitment had been overturned or invalidated by administrative board or state court or federal court in
habeas proceeding. Hubbs v. County of San Bernardino, CA, C.D.Cal.2008, 538 F.Supp.2d 1254. Civil Rights

 1037

Civil rights claims of civilly committed sexually violent predator (SVP), alleging wrongful arrest and
transportation to jail without warrant, criminal charge, or probable cause determination, necessarily implicated
determination that plaintiff was SVP and properly was civilly committed, and thus they were not cognizable
unless SVP established that his commitment had been overturned or invalidated by administrative board or state
court or federal court in habeas proceeding. Hubbs v. County of San Bernardino, CA, C.D.Cal.2008, 538
F.Supp.2d 1254. Civil Rights  1088(4)

Heck rule, that prisoner had to establish that his conviction or sentence had been overturned or invalidated by
administrative board or state court or federal court in habeas proceeding as prerequisite to maintaining §§ 1983
action, barred claims of civilly committed sexually violent predator (SVP) to extent that they could be read to
challenge state court's probable cause determinations, since any finding that there was no probable cause to
determine that plaintiff was SVP necessarily would have implied invalidity of plaintiff's civil commitment.
Hubbs v. County of San Bernardino, CA, C.D.Cal.2008, 538 F.Supp.2d 1254. Civil Rights  1037

12. Weight and sufficiency of evidence

Evidence was insufficient to establish probable cause to believe convicted sex offender would likely have
engaged in predatory sexual behavior upon his release from incarceration, and thus his involuntary commitment
under the Sexually Violent Predator Act (SVPA) was precluded; the offender was recently found unlikely to
commit predatory sex crimes, and although his mental condition was subject to change, meaning the trial court



was not necessarily bound by this recent finding, nothing new suggested that he was currently sufficiently
dangerous. Turner v. Superior Court (App. 4 Dist. 2003) 130 Cal.Rptr.2d 300, 105 Cal.App.4th 1046, review
denied. Mental Health  454

If the superior court makes findings of fact regarding probable cause to proceed to trial for civil commitment
under the Sexually Violent Predators Act (SVPA), those findings are conclusive if supported by substantial
evidence. Cooley v. Superior Court (2002) 127 Cal.Rptr.2d 177, 29 Cal.4th 228, 57 P.3d 654, rehearing denied,
as modified. Mental Health  460(1)

The superior court should not find an absence of probable cause to proceed to trial for civil commitment under
the Sexually Violent Predators Act (SVPA) simply because it finds the offender's witnesses slightly more
persuasive than the district attorney's witnesses; rather, to reject the district attorney's evidence at the probable
cause stage, either the evidence presented must be inherently implausible, the witnesses must be conclusively
impeached, or the demeanor of the witnesses must be so poor that no reasonable person would find them
credible. Cooley v. Superior Court (2002) 127 Cal.Rptr.2d 177, 29 Cal.4th 228, 57 P.3d 654, rehearing denied,
as modified. Mental Health  460(1)

Trial court may not, as basis for finding of probable cause to hold an inmate for trial as a sexually violent
predator (SVP), rely on written psychological evaluations that are not certified as proof of the requisite mental
disorder. In re Kirk (App. 1 Dist. 1999) 88 Cal.Rptr.2d 648, 74 Cal.App.4th 1066, rehearing denied, review
denied. Mental Health  460(2)

13. Burden of proof

At probable cause hearing to determine whether sex offender must proceed to trial in which he or she might be
involuntarily civilly committed as sexually violent predator (SVP), the superior court must determine whether a
reasonable person could entertain a strong suspicion that petitioner has satisfied all elements required for civil
commitment as SVP, specifically: (1) offender has been convicted of qualifying sexually violent offenses
against at least two victims; (2) offender has diagnosed mental disorder; (3) the disorder makes it likely the
offender will engage in sexually violent conduct if released; and (4) this sexually violent conduct will be
predatory in nature. Cooley v. Superior Court (2002) 127 Cal.Rptr.2d 177, 29 Cal.4th 228, 57 P.3d 654,
rehearing denied, as modified. Mental Health  462

A determination of "probable cause" for a sex offender to proceed to a trial in which he or she might be
involuntarily civilly committed as sexually violent predator (SVP) entails a decision whether a reasonable
person could entertain a strong suspicion that the offender is an SVP. Cooley v. Superior Court (2002) 127
Cal.Rptr.2d 177, 29 Cal.4th 228, 57 P.3d 654, rehearing denied, as modified. Mental Health  454

It is the People, and not the potential sexually violent predator, who bear the burden of proof at a probable
cause hearing. In re Kirk (App. 1 Dist. 1999) 88 Cal.Rptr.2d 648, 74 Cal.App.4th 1066, rehearing denied,
review denied. Mental Health  460(1)

14. Witnesses, generally

Individual committed as a sexually violent predator is entitled to call witnesses and to cross-examine the state's
witnesses in show cause hearing required under Sexually Violent Predators Act for annual review of mental
status to determine whether probable cause exists to believe that individual continues to suffer from mental
abnormality rendering him unable to control his dangerousness and is likely to engage in sexually violent
predatory criminal behavior upon an unconditional release; probable cause hearing requires more than mere
"paper review" involving only scrutiny of mental health reports and other pertinent documents. People v. Cheek
(2001) 108 Cal.Rptr.2d 181, 25 Cal.4th 894, 24 P.3d 1204. Mental Health  466

Individual who is named in petition for commitment as sexually violent predator (SVP) is permitted to call and
cross-examine witnesses at probable cause hearing. Butler v. Superior Court (App. 6 Dist. 2000) 93 Cal.Rptr.2d
468, 78 Cal.App.4th 1171. Mental Health  462



14.5. Summary judgment

Summary judgment procedures did not apply in proceedings under Sexually Violent Predators (SVP) Act,
where entitlement of any party to a proceeding subject to summary judgment to move for summary judgment
was inherently inconsistent with SVP Act's provisions for probable cause hearing and trial; application of
mutual summary procedures to SVP Act proceedings would allow individual to be adjudicated sexually violent
predator without benefit of required beyond reasonable doubt proof burden of proof and, in case of jury trial,
unanimous verdict. Bagration v. Superior Court (App. 2 Dist. 2003) 3 Cal.Rptr.3d 292, 110 Cal.App.4th 1677,
review denied. Judgment  180

15. Review

In determining whether the People have established probable cause to believe convicted sex offender will likely
engage in future predatory sexual behavior, such that his involuntary commitment under the Sexually Violent
Predator Act (SVPA) is warranted, the trial court may not substitute its own personal belief concerning the
ultimate decision to be made at trial for that of the "reasonable person" evaluating the evidence for probable
cause. Turner v. Superior Court (App. 4 Dist. 2003) 130 Cal.Rptr.2d 300, 105 Cal.App.4th 1046, review denied.
Mental Health  454

Where the trial court has not resolved factual disputes or passed upon the credibility of witnesses in determining
the existence of probable cause to believe convicted sex offender will likely engage in future predatory sexual
behavior, such that his involuntary commitment under the Sexually Violent Predator Act (SVPA) is warranted,
appellate court must conduct independent review of the evidence to determine whether probable cause exists.
Turner v. Superior Court (App. 4 Dist. 2003) 130 Cal.Rptr.2d 300, 105 Cal.App.4th 1046, review denied.
Mental Health  467

Supreme Court would address the appropriate burden of proof at a probable cause hearing to determine whether
a sex offender must proceed to trial in which he or she might be involuntarily civilly committed as sexually
violent predator (SVP), though the appellant offender had not raised the issue until his petition for rehearing in
the Court of Appeal; the issue was raised in offender's petition for review by Supreme Court, the district
attorney had responded substantively in appellate briefs, and the issue was a pure question of law which was of
significant public importance because it impacted the effective administration of the statutory scheme for civil
commitment of sexually violent predators. Cooley v. Superior Court (2002) 127 Cal.Rptr.2d 177, 29 Cal.4th
228, 57 P.3d 654, rehearing denied, as modified. Mental Health  462

If the superior court has not rendered findings of fact regarding probable cause to proceed to trial for civil
commitment under the Sexually Violent Predators Act (SVPA), the reviewing court cannot assume that the
superior court has resolved factual disputes or passed upon the credibility of witnesses; thus, a dismissal of the
SVPA petition will receive the independent scrutiny appropriate for review of questions of law. Cooley v.
Superior Court (2002) 127 Cal.Rptr.2d 177, 29 Cal.4th 228, 57 P.3d 654, rehearing denied, as modified. Mental
Health  467

The nature of an appellate court's review of the lower court's determination, regarding probable cause to
proceed to trial for civil commitment under the Sexually Violent Predators Act (SVPA), does not vary
according to the type of evidence, i.e., whether it is lay or expert testimony, and the appellate court must still
draw every inference in favor of the superior court's factual findings and cannot substitute its judgment as to the
credibility of the witnesses or the weight of the evidence over that of the superior court. Cooley v. Superior
Court (2002) 127 Cal.Rptr.2d 177, 29 Cal.4th 228, 57 P.3d 654, rehearing denied, as modified. Mental Health

 467

Irregularities in the preliminary examination procedures under the Sexually Violent Predator Act, which are not
jurisdictional in the fundamental sense shall be reviewed under the appropriate standard of prejudicial error and
shall require reversal only if defendant can show that he was deprived of a fair trial or otherwise suffered
prejudice as a result of the error at the preliminary examination. People v. Talhelm (App. 4 Dist. 2000) 102



Cal.Rptr.2d 150, 85 Cal.App.4th 400, review denied. Mental Health  467

Irregularities in the preliminary hearing under the Sexually Violent Predator Act are subject to harmless error
review; no reversal is necessary unless the defendant can show that he or she was denied a fair trial or had
otherwise suffered prejudice. People v. Talhelm (App. 4 Dist. 2000) 102 Cal.Rptr.2d 150, 85 Cal.App.4th 400,
review denied. Mental Health  467

16. Standard of review

The standard of review for preliminary hearings in criminal cases also applies to review of a determination of
probable cause to proceed to a hearing for civil commitment under Sexually Violent Predators Act (SVPA).
Cooley v. Superior Court (2002) 127 Cal.Rptr.2d 177, 29 Cal.4th 228, 57 P.3d 654, rehearing denied, as
modified. Mental Health  460(1)

17. Preservation of issues

Defendant in sexually violent predator (SVP) proceedings failed to preserve for appellate review his claims of
prosecutorial misconduct during closing argument, after prosecutor allegedly mentioned defendant's failure to
take a polygraph test and suggested that the jury should rely on the original commitment finding by the previous
jury, where defendant failed to properly object to the alleged misconduct and request an admonition to the jury.
People v. Hayes (App. 1 Dist. 2006) 39 Cal.Rptr.3d 747, 137 Cal.App.4th 34. Mental Health  467

§ 6602.5. State hospital placement; probable cause determination; identification of persons who have not
had a probable cause hearing 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) No person may be placed in a state hospital pursuant to the provisions of this article until there has been a
determination pursuant to Section 6601.3 or 6602 that there is probable cause to believe that the individual
named in the petition is likely to engage in sexually violent predatory criminal behavior.

(b) The State Department of Mental Health shall identify each person for whom a petition pursuant to this
article has been filed who is in a state hospital on or after January 1, 1998, and who has not had a probable
cause hearing pursuant to Section 6602.  The State Department of Mental Health shall notify the court in which
the petition was filed that the person has not had a probable cause hearing.  Copies of the notice shall be
provided by the court to the attorneys of record in the case.  Within 30 days of notice by the State Department
of Mental Health, the court shall either order the person removed from the state hospital and returned to local
custody or hold a probable cause hearing pursuant to Section 6602.

(c) In no event shall the number of persons referred pursuant to subdivision (b) to the superior court of any
county exceed 10 in any 30-day period, except upon agreement of the presiding judge of the superior court, the
district attorney, the public defender, the sheriff, and the Director of Mental Health.

(d) This section shall be implemented in Los Angeles County pursuant to a letter of agreement between the
Department of Mental Health, the Los Angeles County district attorney, the Los Angeles County public
defender, the Los Angeles County sheriff, and the Los Angeles County superior court.  The number of persons
referred to the superior court of Los Angeles County pursuant to subdivision (b) shall be governed by the letter
of agreement.

CREDIT(S)
(Added by Stats.1998, c. 19 (S.B.536), § 4, eff. April 14, 1998.  Amended by Stats.1998, c. 961 (S.B.1976), § 5,
eff. Sept. 29, 1998.)
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Child protection, civil commitment, dangerous sexual offenders, state programs, see 42 U.S.C.A. §
16971.

Civil commitment, sexually dangerous persons, see 18 U.S.C.A. § 4248.

United States Supreme Court

Sexually violent predators, civil confinement, ex post facto and double jeopardy claims, see Seling
v. Young, 2001, 121 S.Ct. 727, 531 U.S. 250, 148 L.Ed.2d 734, on remand 248 F.3d 1197.

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §1417D
Cal Jur 3d Incomp §§18, 21

Notes Of Decisions

Discretion of court 1
Sexually violent predators 2

1. Discretion of court

Placement of an alleged sexually violent predator (SVP) in a state hospital for treatment after a probable cause
determination is a matter for the trial court's discretion to be exercised under the circumstances of each
individual case. People v. Ciancio (App. 2 Dist. 2003) 134 Cal.Rptr.2d 531, 109 Cal.App.4th 175, modified on
denial of rehearing, review denied. Mental Health  465(3)

2. Sexually violent predators

The finding in a sexually violent predator (SVP) commitment proceeding that a person has been convicted of a
sexually violent offense against two or more victims is res judicata in any later SVP proceeding. People v.
Salomon Munoz (App. 4 Dist. 2005) 28 Cal.Rptr.3d 295, 129 Cal.App.4th 421, rehearing denied. Judgment
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A sexually violent predator (SVP) extended commitment proceeding is a new and independent proceeding at
which, with limited exceptions, the petitioner must prove the defendant meets the criteria, including that he or
she has a currently diagnosed mental disorder that renders the person dangerous; the task is not simply to judge
changes in the defendant's mental state. People v. Salomon Munoz (App. 4 Dist. 2005) 28 Cal.Rptr.3d 295, 129
Cal.App.4th 421, rehearing denied. Mental Health  466

Because placement of an alleged sexually violent predator (SVP) in a state hospital is not mandatory, but
discretionary, the statutory scheme contemplates that either the alleged SVP or the state may request such
placement after the probable cause determination, and either party may also oppose such a request. People v.
Ciancio (App. 2 Dist. 2003) 134 Cal.Rptr.2d 531, 109 Cal.App.4th 175, modified on denial of rehearing, review
denied. Mental Health  465(1)

Alleged sexually violent predators (SVPs) who had probable cause determinations, and who were housed in
state hospital and receiving treatment pending trial, were entitled to continuation of their courses of treatment,
to the extent possible, on such occasions as they were required temporarily to be housed in county jail for
purpose of court appearances. People v. Ciancio (App. 2 Dist. 2003) 134 Cal.Rptr.2d 531, 109 Cal.App.4th 175,
modified on denial of rehearing, review denied. Mental Health  459

In order for an alleged sexually violent predator (SVP) who has had a probable cause determination, and who is
housed in a state hospital and receiving treatment pending trial, to receive treatment on such occasions as he is
required temporarily to be housed in county jail for purpose of court appearances, the trial court must find that
the alleged SVP was already receiving treatment and that it is possible to continue such course of treatment in
the county jail. People v. Ciancio (App. 2 Dist. 2003) 134 Cal.Rptr.2d 531, 109 Cal.App.4th 175, modified on
denial of rehearing, review denied. Mental Health  459

§ 6603. Trial by jury; right to counsel; examination by expert or professional; access to records;
unanimous verdict; requesting DNA testing 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) A person subject to this article shall be entitled to a trial by jury, to the assistance of counsel, to the right to
retain experts or professional persons to perform an examination on his or her behalf, and to have access to all
relevant medical and psychological records and reports.  In the case of a person who is indigent, the court shall
appoint counsel to assist him or her, and, upon the person's request, assist the person in obtaining an expert or
professional person to perform an examination or participate in the trial on the person's behalf.  Any right that
may exist under this section to request DNA testing on prior cases shall be made in conformity with Section
1405 of the Penal Code.

(b) The attorney petitioning for commitment under this article shall have the right to demand that the trial be
before a jury.

(c)(1) If the attorney petitioning for commitment under this article determines that updated evaluations are
necessary in order to properly present the case for commitment, the attorney may request the State Department
of Mental Health to perform updated evaluations.  If one or more of the original evaluators is no longer
available to testify for the petitioner in court proceedings, the attorney petitioning for commitment under this
article may request the State Department of Mental Health to perform replacement evaluations.  When a request
is made for updated or replacement evaluations, the State Department of Mental Health shall perform the
requested evaluations and forward them to the petitioning attorney and to the counsel for the person subject to
this article.  However, updated or replacement evaluations shall not be performed except as necessary to update
one or more of the original evaluations or to replace the evaluation of an evaluator who is no longer available to
testify for the petitioner in court proceedings.  These updated or replacement evaluations shall include review of



available medical and psychological records, including treatment records, consultation with current treating
clinicians, and interviews of the person being evaluated, either voluntarily or by court order.  If an updated or
replacement evaluation results in a split opinion as to whether the person subject to this article meets the criteria
for commitment, the State Department of Mental Health shall conduct two additional evaluations in accordance
with subdivision (f) of Section 6601.

(2) For purposes of this subdivision, "no longer available to testify for the petitioner in court proceedings"
means that the evaluator is no longer authorized by the Director of Mental Health to perform evaluations
regarding sexually violent predators as a result of any of the following:

(A) The evaluator has failed to adhere to the protocol of the State Department of Mental Health.

(B) The evaluator's license has been suspended or revoked.

(C) The evaluator is unavailable pursuant to Section 240 of the Evidence Code.

(d) Nothing in this section shall prevent the defense from presenting otherwise relevant and admissible
evidence.

(e) If the person subject to this article or the petitioning attorney does not demand a jury trial, the trial shall be
before the court without a jury.

(f) A unanimous verdict shall be required in any jury trial.

(g) The court shall notify the State Department of Mental Health of the outcome of the trial by forwarding to the
department a copy of the minute order of the court within 72 hours of the decision.

(h) Nothing in this section shall limit any legal or equitable right that a person may have to request DNA
testing.

CREDIT(S)
(Added by Stats.1995, c. 763 (A.B.888), § 3.  Amended by Stats.1998, c. 961 (S.B.1976), § 6, eff. Sept. 29,
1998; Stats.2000, c. 420 (S.B.2018), § 2, eff. Sept. 13, 2000; Stats.2001, c. 323 (A.B.1142), § 2, eff. Sept. 24,
2001; Stats.2007, c. 208 (S.B.542), § 1.)

Historical Notes

Historical And Statutory Notes

1998 Legislation
Stats.1998, c. 961, added subd.(e), relating to forwarding a copy of the minute order.
2000 Legislation
Stats.2000, c. 420 (S.B.2018) rewrote the section, which formerly read:
"(a) A person subject to this article shall be entitled to a trial by jury, the assistance of counsel, the right

to retain experts or professional persons to perform an examination on his or her behalf, and have
access to all relevant medical and psychological records and reports.  In the case of a person who is
indigent, the court shall appoint counsel to assist him or her, and, upon the person's request, assist
the person in obtaining an expert or professional person to perform an examination or participate in
the trial on the person's behalf.

"(b) The attorney petitioning for commitment under this article shall have the right to demand that the
trial be before a jury.

"(c) If no demand is made by the person subject to this article or the petitioning attorney, the trial shall
be before the court without jury.

"(d) A unanimous verdict shall be required in any jury trial.
"(e) The court shall notify the State Department of Mental Health of the outcome of the trial by



forwarding to the department a copy of the minute order of the court within 72 hours of the
decision."

2001 Legislation
Stats.2001, c. 323 (A.B.1142), in subd.(a), made nonsubstantive changes; rewrote subd.(c); inserted a

new subd.(d); redesignated as subds.(e) through (g) former subds.(d) through (f), respectively; and
rewrote redesignated subd.(e).  Prior to amendment, subd.(c) and former subd.(d) had read:

"(c) If the attorney petitioning for commitment under this article determines that updated evaluations are
necessary in order to properly present the case for commitment, the attorney may request the State
Department of Mental Health to perform updated evaluations.  If one or more of the original
evaluators is no longer available to testify in court proceedings, the attorney petitioning for
commitment under this article may request the State Department of Mental Health to perform
replacement evaluations.  When a request is made for an updated or replacement evaluation, the
State Department of Mental Health shall perform the requested evaluations and forward them to the
petitioning attorney.  However, updated or replacement evaluations shall not be performed except as
necessary to update one or more of the original evaluations or to replace the evaluation of an
evaluator that is no longer available for testimony.  These updated or replacement evaluations shall
include review of available medical and psychological records, including treatment records,
consultation with current treating clinicians, and interviews of the person being evaluated, either
voluntarily or by court order.  If an updated or replacement evaluation results in a split opinion as to
whether the subject meets the criteria for commitment, the State Department of Mental Health shall
conduct two additional evaluations in accordance with subdivision (f) of Section 6601.

"(d) If no demand is made by the person subject to this article or the petitioning attorney, the trial shall
be before the court without jury."

Section 1 of Stats.2001, c. 323 (A.B.1142), provides:
"(a) It is the intent of the Legislature to do all of the following:
"(1) Clarify existing law with respect to the authority of the Director of Mental Health to replace

evaluators in sexually violent predator cases.
"(2) Prevent courts in sexually violent predator cases from forcing petitioners to use witnesses who

have been found unfit or unsuitable by the Director of Mental Health.
"(3) Prevent the release of sexually violent predators by ensuring that petitioners in sexually violent

predator cases have the ability to present the best available evidence with respect to whether a
person meets the criteria for commitment as a sexually violent predator.

"(b) It is further the intent of the Legislature that this act apply retroactively to pending sexually
violent predator cases as well as prospectively."

2007 Legislation
Stats.2007, c. 208 (S.B.542), in subd.(a), added the last sentence; and added subd.(h).
Section 2 of Stats.2007, c. 208 (S.B.542), provides:
"SEC. 2. The Legislature does not intend to create any new right to DNA testing on prior cases.  It is the

intent of the Legislature to provide for a procedure for DNA testing in the event Section 6603 of the
Welfare and Institutions Code is construed to provide a right to DNA testing on prior cases."

1998 Main Volume
Legislative findings and declarations relating to Stats.1995, c. 763 (A.B.888), see Historical and

Statutory Notes under Welfare and Institutions Code § 6600.
Subordination of legislation by Stats.1997, c. 17 (S.B.947), to other 1997 legislation, see Historical and

Statutory Notes under Business and Professions Code § 30.
Another § 6603, added by Stats.1995, c. 762 (S.B.1143), § 3, relating to the right to trial by jury and

right to counsel, was repealed by Stats.1997, c. 17 (S.B.947), § 151.
Former § 6603 was among a group of sections, enacted by Stats.1937, c. 369, pp. 1153, 1154, §§ 6000

to 6003, and amended by Stats.1941, c. 893, p. 2472, § 10; Stats.1943, c. 577, p. 2146, § 1;
Stats.1947, c. 1187, p. 2670, § 3; Stats.1955, c. 111, p. 574, § 7; Stats.1961, c. 79, p. 1064, § 18;
Stats.1961, c. 2086, p. 4350, § 16; Stats.1965, c. 1797, p. 4153, § 27, related to admission of
mentally irresponsible persons to state hospitals, and repealed by Stats.1967, c. 1667, § 36.5,



operative July 1, 1969.
They were derived from Pol.C. §§ 2185, 2185a, added by Stats.1903, c. 364, p. 507, § 1, and Pol.C. §

2185b, added by Stats.1911, c. 277, p. 465, § 1.  See Welfare and Institutions Code §§ 6000, 7225 to
7227.
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child molesters.  Nicole Yell, 33 Golden Gate U. L.Rev. 295 (2003).
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Incarcerating California's children: The detrimental impact of California's Extended Detention Act.
Trisha Lemons, 30 T. Jefferson L. Rev. 751 (2008).

A primer on the civil trial of a sexually violent predator.  Judge Joan Comparet-Cassani, 37 San
Diego L.Rev. 1057 (Fall 2000).

When hysteria and good intentions collide: Constitutional considerations of California's sexual
predator punishment and control act.  Anna Barvir, 29 Whittier L. Rev. 679 (2008).

United States Code Annotated

Child protection, civil commitment, dangerous sexual offenders, state programs, see 42 U.S.C.A. §
16971.

Civil commitment, sexually dangerous persons, see 18 U.S.C.A. § 4248.

United States Supreme Court

Sexually violent predators, civil confinement, ex post facto and double jeopardy claims, see Seling
v. Young, 2001, 121 S.Ct. 727, 531 U.S. 250, 148 L.Ed.2d 734, on remand 248 F.3d 1197.
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Retrial 4
Review 15
Right to jury trial, waiver 16
Right to self-representation 17
Substitution of counsel 2
Unanimous verdict 12.5
Updated interviews and evaluations 7
Waiver, right to jury trial 16
Witnesses 3

. Due process

Although a Sexually Violent Predators Act (SVPA) proceeding is civil, not criminal, in nature, because civil
commitment involves a significant deprivation of liberty, a defendant in an SVPA proceeding is entitled to due
process protections. People v. Carroll (App. 5 Dist. 2007) 69 Cal.Rptr.3d 816, 158 Cal.App.4th 503, as
modified, review denied. Constitutional Law  4344; Mental Health  455

Because civil commitment involves a significant deprivation of liberty, a defendant in a proceeding under
Sexually Violent Predator Act is entitled to due process protections; however, such due process is not measured
by the rights accorded a defendant in criminal proceedings, but by the standard applicable to civil proceedings.
Murillo v. Superior Court (App. 4 Dist. 2006) 49 Cal.Rptr.3d 511, 143 Cal.App.4th 730. Constitutional Law

 4344; Mental Health  455

Defendant in civil commitment proceeding under Sexually Violent Predators Act (SVPA) had no due process
right to represent himself; although private interests affected by civil commitment under SVPA included liberty,
reputation, and freedom from unwanted treatment, self-representation did not further fairness or accuracy of
proceeding and would not afford safeguard against erroneous deprivation of private interest or dignitary
interest. People v. Fraser (App. 6 Dist. 2006) 42 Cal.Rptr.3d 424, 138 Cal.App.4th 1430, as modified, review
denied. Constitutional Law  4344; Mental Health  463

. Constitutional rights, generally

Both the Sixth Amendment of the federal Constitution and the due process guarantees of the state and federal
Constitutions require that a criminal defendant receive notice of the charges adequate to give a meaningful
opportunity to defend against them. People v. Carroll (App. 5 Dist. 2007) 69 Cal.Rptr.3d 816, 158 Cal.App.4th
503, as modified, review denied. Constitutional Law  4579; Indictment And Information  56

Under the Sexually Violent Predator Act, unlike in criminal cases, the right to a jury trial is statutory, not
constitutional; further, there is no guarantee against compulsory self-incrimination under the Fifth Amendment
and the state may call the person as a witness. Murillo v. Superior Court (App. 4 Dist. 2006) 49 Cal.Rptr.3d
511, 143 Cal.App.4th 730. Jury  19(6.5); Witnesses  293.5

. Construction with other laws

Discovery in Sexually Violent Predator Act (SVP Act) proceedings is governed by the Civil Discovery Act of
1986. People v. Burns (App. 1 Dist. 2005) 27 Cal.Rptr.3d 352, 128 Cal.App.4th 794, review denied. Mental
Health  455

. Purpose

The overall purposes of the Sexually Violent Predators Act (SVPA) are to protect the public from a select group
of extremely dangerous offenders and to provide treatment for those people. People v. Carroll (App. 5 Dist.
2007) 69 Cal.Rptr.3d 816, 158 Cal.App.4th 503, as modified, review denied. Mental Health  453; Mental
Health  465(3)



The purpose of the Sexually Violent Predator Act (SVP Act) is to identify persons who have certain diagnosed
mental disorders that make them likely to engage in acts of sexual violence and to confine those persons for
treatment of their disorders only as long as the disorders persist and not for any punitive purposes. People v.
Burns (App. 1 Dist. 2005) 27 Cal.Rptr.3d 352, 128 Cal.App.4th 794, review denied. Mental Health  453;
Mental Health  465(1)

1. Nature of proceedings

A proceeding under the Sexually Violent Predator Act is a special proceeding of a civil nature. Murillo v.
Superior Court (App. 4 Dist. 2006) 49 Cal.Rptr.3d 511, 143 Cal.App.4th 730. Mental Health  456

Because a sexually violent predator (SVP) commitment proceeding is not a criminal cause, but is civil in nature,
the state and federal constitutional protection of the right to a jury trial afforded to criminal defendants is
inapplicable. People v. Rowell (App. 3 Dist. 2005) 34 Cal.Rptr.3d 843, 133 Cal.App.4th 447, review denied.
Jury  19(6.5)

Because a sexually violent predator (SVP) commitment proceeding, like other civil commitment proceedings, is
a special proceeding, not a civil action, there is no constitutional right to a jury trial. People v. Rowell (App. 3
Dist. 2005) 34 Cal.Rptr.3d 843, 133 Cal.App.4th 447, review denied. Jury  19(6.5)

A proceeding under the Sexually Violent Predators Act (SVPA) is civil in nature. People v. Angulo (App. 4
Dist. 2005) 30 Cal.Rptr.3d 189, 129 Cal.App.4th 1349, modified on denial of rehearing, review denied. Mental
Health  456

Neither statute allowing consolidation in criminal cases nor statute allowing consolidation of actions involving
common question of fact or law authorized consolidation of successive civil commitment proceedings under the
Sexually Violent Predators Act (SVPA), as SVPA proceedings are special proceedings. Litmon v. Superior
Court (App. 6 Dist. 2004) 21 Cal.Rptr.3d 21, 123 Cal.App.4th 1156, review denied. Action  57(1)

Civil Discovery Act applies in proceedings under the Sexually Violent Predators Act (SVPA) and makes
depositions available as a discovery method; SVPA proceedings are "special proceedings of a civil nature," and
SVPA does not limit defendant's right to discovery. People v. Superior Court (Cheek) (App. 6 Dist. 2001) 114
Cal.Rptr.2d 760, 94 Cal.App.4th 980. Mental Health  455

The Civil Discovery Act of 1986 applies to proceedings under the Sexually Violent Predator Act (SVPA), even
though it requires disclosure of some information; the proceedings are a "civil action or special proceeding of a
civil nature." Leake v. Superior Court (App. 3 Dist. 2001) 104 Cal.Rptr.2d 767, 87 Cal.App.4th 675, review
denied. Mental Health  455

Proceedings under Sexually Violent Predators Act (SVPA) were not criminal for purposes of the Fifth
Amendment guarantee against compulsory self-incrimination. People v. Leonard (App. 3 Dist. 2000) 93
Cal.Rptr.2d 180, 78 Cal.App.4th 776, review denied. Mental Health  455

1.7. Cruel and unusual punishment

Allegations that civil detainee, who had been adjudicated a sexually violent predator and was temporarily
detained in county jail awaiting judicial proceedings, was handcuffed while speaking with his lawyer, housed
with prisoners, subject to strip searches, poor food, poor condition of clothes, and extended lock downs was
insufficient to support a claim brought pursuant to §§ 1983 for Eighth Amendment cruel and unusual
punishment, as the indignities resulting from his confinement in the county jail did not expose detainee to an
excessive risk to his health and safety. Munoz v. Kolender, S.D.Cal.2002, 208 F.Supp.2d 1125. Mental Health

 459; Sentencing And Punishment  1596

2. Substitution of counsel

Request for substitution of counsel in proceeding under the Sexually Violent Predators Act (SVPA), made by
convicted sexual offender after his appointed counsel reported finding darts in the bag delivered by offender's



wife, was insufficient to raise the issue of counsel's competence so as to requireMarsden hearing outside the
district attorney's presence; offender had opportunity to vent all his concerns and he indicated that his
unhappiness with attorney was not based on his competence. People v. Leonard (App. 3 Dist. 2000) 93
Cal.Rptr.2d 180, 78 Cal.App.4th 776, review denied. Mental Health  463

Denying convicted sexual offender's request for appointment of a new attorney on the first day of trial in
proceeding under the Sexually Violent Predators Act (SVPA), denying as untimely offender's request for
continuance to obtain counsel, and giving offender the choice of proceeding with appointed counsel or
representing himself did not violate offender's due process rights; offender was given time to review the
materials held by counsel before taking evidence in the case, and offender created dilemma by firing counsel
because he was angry about being chained, not because of incompetence. People v. Leonard (App. 3 Dist. 2000)
93 Cal.Rptr.2d 180, 78 Cal.App.4th 776, review denied. Constitutional Law  4342; Mental Health  463

3. Witnesses

District attorney was entitled to call convicted sexual offender as a witness in proceedings brought under the
Sexually Violent Predators Act (SVPA). People v. Leonard (App. 3 Dist. 2000) 93 Cal.Rptr.2d 180, 78
Cal.App.4th 776, review denied. Mental Health  462

4. Retrial

Section of Sexually Violent Predators Act providing that court shall direct that person be released if jury is not
satisfied beyond reasonable doubt that person is sexually violent predator (SVP) does not bar retrial if no
finding or verdict can be made either way by deadlocked jury. People v. Turner (App. 4 Dist. 2000) 93
Cal.Rptr.2d 459, 78 Cal.App.4th 1131, review denied. Mental Health  464

5. Pending actions

The Sexually Violent Predators Act (SVPA) establishes a civil commitment scheme covering persons who are
to be viewed, not as criminals, but as sick persons; thus, an SVPA proceeding is civil in nature. People v.
Superior Court (Cheek) (App. 6 Dist. 2001) 114 Cal.Rptr.2d 760, 94 Cal.App.4th 980. Mental Health  453;
Mental Health  456

Pending appeal of sex offender's initial commitment as sexually violent predator (SVP) did not preclude trial
court from proceeding on state's petition for additional two-year commitment of same offender. Butler v.
Superior Court (App. 6 Dist. 2000) 93 Cal.Rptr.2d 468, 78 Cal.App.4th 1171. Mental Health  466

6. Privileges

Psychological evaluation requested by prospective committee in recommitment trial under Sexually Violent
Predators Act (SVPA) was not protected from disclosure by psychotherapist-patient privilege; evaluations were
not subject to statutory exception from disclosure accorded to psychotherapist appointed to assist criminal
defendant with preparation of defense based on mental illness, as mental illness was not a "defense" in a SVPA
civil proceeding, but rather basis on which sexual offender might be found dangerous to others and hence
subject to civil commitment. People v. Angulo (App. 4 Dist. 2005) 30 Cal.Rptr.3d 189, 129 Cal.App.4th 1349,
modified on denial of rehearing, review denied. Witnesses  214.5

Indigent prospective committee in Sexually Violent Predators Act (SVPA) recommitment proceeding was not
constitutionally entitled as matter of due process to confidentiality of psychological evaluation which
committee had requested; right to court-appointed psychologist implicated compelling liberty interest, but
according confidentiality to such evaluation would make erroneous result more likely, entail significant fiscal
and administrative burdens, and impair functioning of adversary process by giving defense unfair advantage
over People. People v. Angulo (App. 4 Dist. 2005) 30 Cal.Rptr.3d 189, 129 Cal.App.4th 1349, modified on
denial of rehearing, review denied. Constitutional Law  4344; Witnesses  214.5

In proceedings under the Sexually Violent Predators Act (SVPA), the psychotherapist-patient privilege was not



violated by state's psychiatric experts' considering records and reports previously prepared by state hospital staff
and a psychological evaluator who examined sex offender to determine if he qualified as a mentally disordered
sex offender, as the privilege never attached to his communications with hospital staff and psychological
evaluator. People v. Martinez (App. 6 Dist. 2001) 105 Cal.Rptr.2d 841, 88 Cal.App.4th 465, as modified,
review denied. Witnesses  214.5

7. Updated interviews and evaluations

Defendant in proceeding under the Sexually Violent Predator Act (SVP Act) did not have a right to have his
counsel present at updated mental evaluation interview ordered by court; defendant was not entitled to same
constitutional protections provided to criminal defendants, and presence of counsel at interview could
undermine SVP Act goal to reliably identify persons subject to SVP Act. People v. Burns (App. 1 Dist. 2005)
27 Cal.Rptr.3d 352, 128 Cal.App.4th 794, review denied. Mental Health  463

Split of opinion between the second set of evaluators as to whether person who was the subject of proceedings
under the Sexually Violent Predators Act satisfied statutory criteria for a "sexually violent predator" did not
require dismissal of proceedings; rather, later evaluations, which were required after split of opinion by first set
of evaluators, were intended for informational and evidentiary purposes. Gray v. Superior Court (App. 4 Dist.
2002) 115 Cal.Rptr.2d 477, 95 Cal.App.4th 322, review denied. Mental Health  457

Amendment to Sexually Violent Predators Act (SVPA) which permits district attorney petitioning for
commitment of sex offender to seek updated interviews and evaluations of offender applied to future pretrial
and/or trial proceedings held in connection with petition for commitment under SVPA which was pending at
time amendment was adopted. Albertson v. Superior Court (2001) 107 Cal.Rptr.2d 381, 25 Cal.4th 796, 23 P.3d
611, on remand 2001 WL 1190784, unpublished. Mental Health  21; Mental Health  455

Amendment to Sexually Violent Predators Act (SVPA) which permits district attorney petitioning for
commitment of sex offender to seek updated interviews and evaluations of offender clarifies within SVPA an
exception to general rule of confidentiality of treatment records, and allows district attorney access to treatment
record information, insofar as that information is contained in an updated evaluation. Albertson v. Superior
Court (2001) 107 Cal.Rptr.2d 381, 25 Cal.4th 796, 23 P.3d 611, on remand 2001 WL 1190784, unpublished.
Mental Health  21

Under amendment to Sexually Violent Predators Act (SVPA) which permits a district attorney petitioning for
commitment of convicted sex offender to seek updated interviews and evaluations of offender, district attorney
may obtain access to otherwise confidential treatment information concerning offender to the extent such
information is contained in an updated mental evaluation. Albertson v. Superior Court (2001) 107 Cal.Rptr.2d
381, 25 Cal.4th 796, 23 P.3d 611, on remand 2001 WL 1190784, unpublished. Mental Health  21

8. Prosecuting attorney

Once a petition under the Sexually Violent Predators Act has been filed, and the trial court has found probable
cause to exist, the matter should proceed to trial and the question of whether a person is a sexually violent
predator should be left to the trier of fact, unless the prosecuting attorney is satisfied that proceedings should be
abandoned. Gray v. Superior Court (App. 4 Dist. 2002) 115 Cal.Rptr.2d 477, 95 Cal.App.4th 322, review
denied. Mental Health  462

In a proceeding under Sexually Violent Predators Act (SVPA), a local government's designated counsel may
obtain, through updated mental evaluations, otherwise confidential information concerning an alleged sexually
violent predator's treatment. Albertson v. Superior Court (2001) 107 Cal.Rptr.2d 381, 25 Cal.4th 796, 23 P.3d
611, on remand 2001 WL 1190784, unpublished.

9. Prosecutor's duties

A county seeking commitment of a convicted sex offender under Sexually Violent Predators Act (SVPA) needs
information concerning the offender's current mental status in order to have a fair opportunity to satisfy its own



statutory and constitutional burden in SVPA litigation. Albertson v. Superior Court (2001) 107 Cal.Rptr.2d 381,
25 Cal.4th 796, 23 P.3d 611, on remand 2001 WL 1190784, unpublished. Mental Health  460(1)

10. Recommitment

Torture-murder special circumstance, which requires infliction of "extreme physical pain," is not void for
vagueness, since these words have commonsense meaning that jury can be expected to apply. People v.
Chatman (2006) 42 Cal.Rptr.3d 621, 38 Cal.4th 344, 133 P.3d 534, rehearing denied, certiorari denied 127 S.Ct.
938, 166 L.Ed.2d 718. Constitutional Law  4705; Sentencing And Punishment  1625

Evidence of involuntary conservatorship as recommended treatment for defendant was irrelevant to current
dangerousness element of sexually violent predator (SVP) statute, and thus was irrelevant to determination in
civil commitment proceeding under SVP statute, and such evidence had potential to confuse jury as to public
safety protection aspect of SVP statute. People v. Calderon (App. 2 Dist. 2004) 21 Cal.Rptr.3d 92, 124
Cal.App.4th 80, review denied. Mental Health  460(1)

A trial court has the inherent power to consolidate successive civil recommitment proceedings under the
Sexually Violent Predators Act (SVPA). Litmon v. Superior Court (App. 6 Dist. 2004) 21 Cal.Rptr.3d 21, 123
Cal.App.4th 1156, review denied. Action  57(1)

Mandamus writ review was available to resolve question whether serial petitions for recommitment under the
Sexually Violent Predators Act (SVPA) could be consolidated for trial, despite mootness owing to fact that first
two-year recommitment period for two sexually violent predators (SVPs) had passed without trial having yet
been held on People's first recommitment petitions, as question was important one, affecting the public interest,
which was capable of repetition yet evading review. Litmon v. Superior Court (App. 6 Dist. 2004) 21
Cal.Rptr.3d 21, 123 Cal.App.4th 1156, review denied. Mandamus  16(1)

Mandamus writ review was available to resolve question whether serial petitions for recommitment under the
Sexually Violent Predators Act (SVPA) could be consolidated for trial, as issue was one of first impression and
writ review was appropriate to provide guidance to the bench and bar on SVPA trial procedures. Litmon v.
Superior Court (App. 6 Dist. 2004) 21 Cal.Rptr.3d 21, 123 Cal.App.4th 1156, review denied. Mandamus 
32

11. Admissibility of evidence

Evidence regarding other Sexually Violent Predator Act (SVPA) cases in which defense expert opined that the
defendant did not qualify as sexually violent predator (SVP) was inadmissible in current SVPA proceeding in
which expert again opined that defendant was not SVP, as it was not relevant to show expert's bias or prejudice;
although evidence of large number of cases in which expert testified for defense would be relevant as to bias,
eliciting expert's opinion about three specific cases alone did not have tendency to suggest bias. People v.
Buffington (App. 3 Dist. 2007) 62 Cal.Rptr.3d 223, 152 Cal.App.4th 446, as modified, rehearing denied, review
denied. Mental Health  460(2)

Admission of police reports containing hearsay statements of police officers and sexual crime victims relating
to predicate crimes of prospective committee at recommitment trial under Sexually Violent Predators Act
(SVPA) was not barred by confrontation clause, as confrontation clause did not apply to civil recommitment
proceeding under SVPA, committee had prior opportunity to confront declarants when he was prosecuted for
predicate sexual crimes, and committee could have exercised his right of confrontation by taking and using
depositions of victims and police officers in current SVPA proceeding. People v. Angulo (App. 4 Dist. 2005) 30
Cal.Rptr.3d 189, 129 Cal.App.4th 1349, modified on denial of rehearing, review denied. Mental Health 
460(1)

Evidence of a defendant's amenability to voluntary treatment is relevant to current dangerousness element of
sexually violent predator (SVP) statute, but evidence of a defendant's amenability to involuntary treatment is
not. People v. Calderon (App. 2 Dist. 2004) 21 Cal.Rptr.3d 92, 124 Cal.App.4th 80, review denied. Mental



Health  460(1)

12. Instructions

Trial court had no sua sponte duty to instruct jury on defendant's amenability to involuntary treatment in
proceeding to determine whether defendant should be committed under sexually violent predator (SVP) statute,
and standard instruction on requisite findings under statute was sufficient. People v. Calderon (App. 2 Dist.
2004) 21 Cal.Rptr.3d 92, 124 Cal.App.4th 80, review denied. Mental Health  462

12.5. Unanimous verdict

There is no statutory requirement regarding unanimity for each subpart of the Sexually Violent Predators Act
(SVPA) determination. People v. Carlin (App. 6 Dist. 2007) 58 Cal.Rptr.3d 495, 150 Cal.App.4th 322. Jury

 32(4)

To find that two of defendant's underlying convictions involved substantial sexual conduct, in Sexually Violent
Predators Act (SVPA) proceeding, did not require jury unanimity as to which two of three presented
convictions qualified. People v. Carlin (App. 6 Dist. 2007) 58 Cal.Rptr.3d 495, 150 Cal.App.4th 322. Jury 
32(4)

13. Preservation of issues

The primary goal of the Sexually Violent Predator Act (SVPA) is treatment; no punitive purpose was intended.
People v. Sumahit (App. 3 Dist. 2005) 27 Cal.Rptr.3d 233, 128 Cal.App.4th 347, review denied. Mental Health

 453

After being found to be a sexually violent predator (SVP), defendant's refusal to be treated precluded him from
claiming that application of the Sexually Violent Predator Act (SVPA) violated the ex post facto clause of the
federal or state Constitutions on the ground that it was primarily intended to punish him for past crimes;
defendant had the right to refuse treatment, but he could not simultaneously claim that the SVPA was
unconstitutional because it focused too much on punishment and not enough on treatment. People v. Sumahit
(App. 3 Dist. 2005) 27 Cal.Rptr.3d 233, 128 Cal.App.4th 347, review denied. Mental Health  465(3)

After being found to be a sexually violent predator (SVP), a patient's refusal to cooperate in any phase of
treatment may support a finding that he is not prepared to control his untreated dangerousness by voluntary
means if released unconditionally to the community. People v. Sumahit (App. 3 Dist. 2005) 27 Cal.Rptr.3d 233,
128 Cal.App.4th 347, review denied. Mental Health  465(3)

After being found to be a sexually violent predator (SVP), defendant was precluded from challenging the
sufficiency of the evidence that he currently lacked the ability to control his behavior, where he refused to be
interviewed by the state's experts with respect to the current status of the abnormality that formed the basis of
his commitment. People v. Sumahit (App. 3 Dist. 2005) 27 Cal.Rptr.3d 233, 128 Cal.App.4th 347, review
denied. Mental Health  467

Defendant did not waive, for purposes of appeal of commitment order under sexually violent predator (SVP)
statute, argument that trial court had sua sponte duty to instruct jury on defendant's amenability to involuntary
treatment by failing to raise such argument in trial court, as argument raised issue affecting his substantial rights
in proceeding which, though civil in nature, involved a deprivation of liberty, and thus was comparable to
criminal conviction. People v. Calderon (App. 2 Dist. 2004) 21 Cal.Rptr.3d 92, 124 Cal.App.4th 80, review
denied. Mental Health  467

14. Habeas corpus

Decision of California appellate court, that due process did not require jury in civil commitment proceeding
under Sexually Violent Predator Act (SVPA) to determine if sex offender was completely unable to control his
behavior, was not objectively unreasonable application of decisions of United States Supreme Court, and thus
sex offender was not entitled to federal habeas relief; only some showing of abnormality was required, that



made it difficult, if not impossible, for dangerous person to control his dangerous behavior. Rose v. Mayberg,
C.A.9 (Cal.)2006, 454 F.3d 958, for additional opinion, see 189 Fed.Appx. 656, 2006 WL 2022393, certiorari
denied 127 S.Ct. 1271, 167 L.Ed.2d 94. Habeas Corpus  537.1

Decision of California Court of Appeal, rejecting petitioner's claim that he was denied procedural due process
because petition seeking to commit him under Sexually Violent Predators Act (SVPA) was filed after his
scheduled release date, was not contrary to, and did not involve an unreasonable application of, clearly
established Supreme Court precedent, and it did not involve unreasonable determination of facts, and, thus,
petitioner was not entitled to federal habeas relief. Pederson v. Hunter, N.D.Cal.2003, 2003 WL 21982789,
Unreported. Habeas Corpus  537.1

Determination by California Court of Appeal was reasonable, that term "likely" in Sexually Violent Predators
Act (SVPA) did not circumvent or dilute SVPA's overall requirement that dangerousness be proved "beyond a
reasonable doubt," and, consequently, citizen was not denied due process when jury found him to be sexually
violent predator, and, therefore, citizen was not entitled to federal habeas relief. Pederson v. Hunter,
N.D.Cal.2003, 2003 WL 21982789, Unreported. Habeas Corpus  537.1

California Court of Appeal's rejection of petitioner's claim, that Sexually Violent Predators Act (SVPA)
constituted cruel and unusual punishment because it provided for potential lifetime confinement of those who
might be unamenable to treatment and for whom treatment need not be even potentially successful, was not
contrary to, and did not involve unreasonable application of, clearly established Supreme Court precedent, and,
thus, petitioner was not entitled to federal habeas relief. Pederson v. Hunter, N.D.Cal.2003, 2003 WL
21982789, Unreported. Habeas Corpus  537.1

Decision of California Court of Appeal, rejecting petitioner's claim that punitive nature of Sexually Violent
Predators Act (SVPA) violated double jeopardy or ex post facto clauses, did not involve unreasonable
application of clearly established Supreme Court precedent, and, thus, petitioner was not entitled to federal
habeas relief. Pederson v. Hunter, N.D.Cal.2003, 2003 WL 21982789, Unreported. Habeas Corpus  466;
Habeas Corpus  537.1

California Court of Appeal's rejection of petitioner's equal protection claim to Sexually Violent Predators Act
(SVPA) was not contrary to, or unreasonable application of, clearly established Supreme Court precedent, and it
did not result in decision that was based on unreasonable determination of facts, and, thus, petitioner was not
entitled to federal habeas relief. Pederson v. Hunter, N.D.Cal.2003, 2003 WL 21982789, Unreported. Habeas
Corpus  537.1

California Court of Appeal's rejection of petitioner's claim, that evidence was not sufficient to civilly commit
him to state hospital under Sexually Violent Predators Act (SVPA), was not contrary to, and did not involve
unreasonable application of, clearly established Supreme Court precedent, or unreasonable determination of
facts, and, thus, petitioner was not entitled to federal habeas relief. Pederson v. Hunter, N.D.Cal.2003, 2003 WL
21982789, Unreported. Habeas Corpus  537.1

Admission of testimony, that citizen previously raped his spouse, did not have substantial and injurious effect
on jury's verdict under Sexually Violent Predators Act (SVPA) to civilly commit citizen to state hospital as
predator, in view of prior citizen's conviction for forcible oral copulation with child and prior conviction for
multiple violent sexual offenses against woman in hotel. Pederson v. Hunter, N.D.Cal.2003, 2003 WL
21982789, Unreported. Mental Health  467

The predatory nature of previous offenses is not a necessary element in evaluating the applicability of the
Sexually Violent Predators Act (SVPA). Pederson v. Hunter, N.D.Cal.2003, 2003 WL 21982789, Unreported.
Mental Health  454

Determination by California Court of Appeal was reasonable, that petitioner's state rights to confidentiality and
privacy were not violated by admission of his psychologists' expert testimony at his civil commitment trial
under Sexually Violent Predators Act (SVPA), and, thus, petitioner was not entitled to federal habeas relief;



there was no clearly established Supreme Court precedent recognizing federal right to confidentiality or privacy
of medical records at civil commitment proceedings and, California Court of Appeal's determination, being
reasonable, was binding on district court. Pederson v. Hunter, N.D.Cal.2003, 2003 WL 21982789, Unreported.
Habeas Corpus  537.1

15. Review

Erroneous admission in Sexually Violent Predator Act (SVPA) proceeding of details of other SVPA in which
defense expert had testified for defense did not involve infringement of SVPA defendant's constitutional rights
and thus was subject to review under People v. Watson standard, i.e., whether it was reasonably probable
defendant would have obtained more favorable outcome had error not occurred, rather than stricter
beyond-a-reasonable-doubt standard reserved for errors of constitutional dimension of Chapman v. California.
People v. Buffington (App. 3 Dist. 2007) 62 Cal.Rptr.3d 223, 152 Cal.App.4th 446, as modified, rehearing
denied, review denied. Mental Health  467

Erroneous admission in Sexually Violent Predator Act (SVPA) proceeding of details of other SVPA cases in
which defense expert had testified for defense and opined the defendant was not a sexually violent predator
(SVP) was not prejudicial; details of other cases were no more lurid than details of defendant's case, other
SVPA cases were not focus of this case, and defendant's defense was undermined as another expert testified in
defendant's behalf. People v. Buffington (App. 3 Dist. 2007) 62 Cal.Rptr.3d 223, 152 Cal.App.4th 446, as
modified, rehearing denied, review denied. Mental Health  467

In reviewing the record to determine the sufficiency of the evidence to support a commitment under Sexually
Violent Predator (SVP) Act, the appellate court may not redetermine the credibility of witnesses, nor reweigh
any of the evidence, and must draw all reasonable inferences, and resolve all conflicts, in favor of the judgment.
People v. Sumahit (App. 3 Dist. 2005) 27 Cal.Rptr.3d 233, 128 Cal.App.4th 347, review denied. Mental Health

 467

In considering the sufficiency of the evidence to support a commitment under Sexually Violent Predator (SVP)
Act, appellate court must review the entire record in the light most favorable to the judgment to determine
whether substantial evidence supports the determination below; to be substantial, the evidence must be of
ponderable legal significance, reasonable in nature, credible, and of solid value. People v. Sumahit (App. 3 Dist.
2005) 27 Cal.Rptr.3d 233, 128 Cal.App.4th 347, review denied. Mental Health  467

16. Waiver, right to jury trial

Defendant's personal waiver of a jury trial in a sexually violent predator (SVP) proceeding was not required,
and the trial court properly accepted defense counsel's declaration that defendant wanted a court trial. People v.
Rowell (App. 3 Dist. 2005) 34 Cal.Rptr.3d 843, 133 Cal.App.4th 447, review denied. Jury  28(5)

A sexually violent predator (SVP) defendant's right to a jury trial in an SVP proceeding is waived by the simple
failure to demand one, and there is no requirement that the statutory right to a jury trial be personally waived.
People v. Rowell (App. 3 Dist. 2005) 34 Cal.Rptr.3d 843, 133 Cal.App.4th 447, review denied. Jury  25(2);
Jury  28(5)

17. Right to self-representation

Error in denying defendant in civil commitment proceeding under Sexually Violent Predators Act (SVPA) his
statutory right to self-representation was not reversible per se, and instead was reviewed for abuse of discretion.
People v. Fraser (App. 6 Dist. 2006) 42 Cal.Rptr.3d 424, 138 Cal.App.4th 1430, as modified, review denied.
Mental Health  467

Error in denying defendant in civil commitment proceeding under Sexually Violent Predators Act (SVPA) his
statutory right to self-representation was harmless, since record showed that defendant would not have reached
a more favorable result if he had represented himself, in light of the absence of complaints against his counsel,
his poor performance representing himself in past, and overwhelming evidence against him. People v. Fraser



(App. 6 Dist. 2006) 42 Cal.Rptr.3d 424, 138 Cal.App.4th 1430, as modified, review denied. Mental Health 
467

§ 6603.3. Attorneys prohibited from disclosing identifying information of a victim or witness; exceptions;
violations; pro se parties 

     •     Historical Notes

(a)(1) Except as provided in paragraph (2), no attorney may disclose or permit to be disclosed to a person
subject to this article, family members of the person subject to this article, or any other person, the name,
address, telephone number, or other identifying information of a victim or witness whose name is disclosed to
the attorney pursuant to Section 6603 and Chapter 1 (commencing with Section 2016.010) of Part 4 of Title 4 of
the Code of Civil Procedure, unless specifically permitted to do so by the court after a hearing and showing of
good cause.

(2) Notwithstanding paragraph (1), an attorney may disclose or permit to be disclosed, the name, address,
telephone number, or other identifying information of a victim or witness to persons employed by the attorney
or to a person hired or appointed for the purpose of assisting the person subject to this article in the preparation
of the case, if that disclosure is required for that preparation.  Persons provided this information shall be
informed by the attorney that further dissemination of the information, except as provided by this section, is
prohibited.

(3) A willful violation of this subdivision by an attorney, persons employed by an attorney, or persons
appointed by the court is a misdemeanor.

(b) If the person subject to this article is acting as his or her own attorney, the court shall endeavor to protect the
name, address, telephone number, or other identifying information of a victim or witness by providing for
contact only through a private investigator licensed by the Department of Consumer Affairs and appointed by
the court or by imposing other reasonable restrictions, absent a showing of good cause as determined by the
court.

CREDIT(S)
(Added by Stats.2008, c. 155 (A.B.2410), § 1.)

Historical Notes

Historical And Statutory Notes

2008 Legislation
Section 4 of Stats.2008, c. 155 (A.B.2410), provides:
"SEC. 4. No reimbursement is required by this act pursuant to Section 6 of Article XIII B of the

California Constitution because the only costs that may be incurred by a local agency or school
district will be incurred because this act creates a new crime or infraction, eliminates a crime or
infraction, or changes the penalty for a crime or infraction, within the meaning of Section 17556 of
the Government Code, or changes the definition of a crime within the meaning of Section 6 of
Article XIII B of the California Constitution."

§ 6603.5. Employees or agents prohibited from disclosing identifying information of victims of sex
offenses; exceptions 

     •     Historical Notes



No employee or agent of the Department of Corrections and Rehabilitation, the Board of Parole Hearings, or the
State Department of Mental Health shall disclose to any person, except to employees or agents of each named
department, the prosecutor, the respondent's counsel, licensed private investigators hired or appointed for the
respondent, or other persons or agencies where authorized or required by law, the name, address, telephone
number, or other identifying information of a person who was involved in a civil commitment hearing under
this article as the victim of a sex offense except where authorized or required by law.

CREDIT(S)
(Added by Stats.2008, c. 155 (A.B.2410), § 2.  Amended by Stats.2009, c. 35 (S.B.174), § 33.)

Historical Notes

Historical And Statutory Notes

2008 Legislation
For cost reimbursement provisions relating to Stats.2008, c. 155 (A.B.2410), see Historical and

Statutory Notes under Welfare and Institutions Code § 6603.3.
2009 Legislation
Stats.2009, c. 35 (S.B.174), inserted ", except to employees or agents of each named department, the

prosecutor, the respondent's counsel, licensed private investigators hired or appointed for the
respondent, or other persons or agencies where authorized or required by law,".

Subordination of legislation by Stats.2009, c. 35 (S.B.174), to other 2009 legislation, see Historical and
Statutory Notes under Business and Professions Code § 21606.5.

For cost reimbursement provisions relating to Stats.2009, c. 35 (S.B.174), see Historical and Statutory
Notes under Business and Professions Code § 21606.5.

§ 6603.7. Court orders may identify sex offense victim as Jane Doe or John Doe 

     •     Historical Notes

(a) Except as provided in Section 6603.3, the court, at the request of the victim of a sex offense relevant in a
proceeding under this article, may order the identity of the victim in all records and during all proceedings to be
either Jane Doe or John Doe, if the court finds that the order is reasonably necessary to protect the privacy of
the person and will not unduly prejudice the party petitioning for commitment under this article or the person
subject to this article.

(b) If the court orders the victim to be identified as Jane Doe or John Doe pursuant to subdivision (a), and if
there is a jury trial, the court shall instruct the jury at the beginning and at the end of the trial that the victim is
being so identified only for the purposes of protecting his or her privacy.

CREDIT(S)
(Added by Stats.2008, c. 155 (A.B.2410), § 3.)

Historical Notes

Historical And Statutory Notes

2008 Legislation
For cost reimbursement provisions relating to Stats.2008, c. 155 (A.B.2410), see Historical and

Statutory Notes under Welfare and Institutions Code § 6603.3.

§ 6604. Burden of proof; commitment for treatment; term; facilities 



     •     Historical Notes     •     Research References     •     Notes of Decisions

The court or jury shall determine whether, beyond a reasonable doubt, the person is a sexually violent predator.
If the court or jury is not satisfied beyond a reasonable doubt that the person is a sexually violent predator, the
court shall direct that the person be released at the conclusion of the term for which he or she was initially
sentenced, or that the person be unconditionally released at the end of parole, whichever is applicable.  If the
court or jury determines that the person is a sexually violent predator, the person shall be committed for an
indeterminate term to the custody of the State Department of Mental Health for appropriate treatment and
confinement in a secure facility designated by the Director of Mental Health.  The facility shall be located on
the grounds of an institution under the jurisdiction of the Department of Corrections.

CREDIT(S)
(Added by Stats.1995, c. 763 (A.B.888), § 3.  Amended by Stats.2000, c. 420 (S.B.2018), § 3, eff. Sept. 13,
2000; Stats.2006, c. 337 (S.B.1128), § 55, eff. Sept. 20, 2006; Initiative Measure (Prop. 83, § 27, approved Nov.
7, 2006, eff. Nov. 8, 2006).)

Research References

Official Forms

Mandatory and optional Forms adopted and approved by the Judicial Council are set out in West's
California Judicial Council Forms Pamphlet.

Historical Notes

Historical And Statutory Notes

2000 Legislation
Stats.2000, c. 420 (S.B.2018), in the third sentence, substituted "petition for extended commitment" for

"new petition for commitment".
2006 Legislation
Stats.2006, c. 337, rewrote this section, which had read:
"The court or jury shall determine whether, beyond a reasonable doubt, the person is a sexually violent

predator.  If the court or jury is not satisfied beyond a reasonable doubt that the person is a sexually
violent predator, the court shall direct that the person be released at the conclusion of the term for
which he or she was initially sentenced, or that the person be unconditionally released at the end of
parole, whichever is applicable.  If the court or jury determines that the person is a sexually violent
predator, the person shall be committed for two years to the custody of the State Department of
Mental Health for appropriate treatment and confinement in a secure facility designated by the
Director of Mental Health, and the person shall not be kept in actual custody longer than two years
unless a subsequent extended commitment is obtained from the court incident to the filing of a
petition for extended commitment under this article or unless the term of commitment changes
pursuant to subdivision (e) of Section 6605.  Time spent on conditional release shall not count
toward the two-year term of commitment, unless the person is placed in a locked facility by the
conditional release program, in which case the time in a locked facility shall count toward the
two-year term of commitment.  The facility shall be located on the grounds of an institution under
the jurisdiction of the Department of Corrections."

For short title of act, legislative findings and declarations, and appropriations, severability, cost
reimbursement, and urgency effective provisions relating to Stats.2006, c. 337 (S.B.1128), see
Historical and Statutory Notes under Government Code § 68152.

Initiative Measure (Prop. 83), rewrote this section, which had read:



"The court or jury shall determine whether, beyond a reasonable doubt, the person is a sexually violent
predator.  If the court or jury is not satisfied beyond a reasonable doubt that the person is a sexually
violent predator, the court shall direct that the person be released at the conclusion of the term for
which he or she was initially sentenced, or that the person be unconditionally released at the end of
parole, whichever is applicable.  If the court or jury determines that the person is a sexually violent
predator, the person shall be committed for two years to the custody of the State Department of
Mental Health for appropriate treatment and confinement in a secure facility designated by the
Director of Mental Health, and the person shall not be kept in actual custody longer than two years
unless a subsequent extended commitment is obtained from the court incident to the filing of a
petition for extended commitment under this article or unless the term of commitment changes
pursuant to subdivision (e) of Section 6605.  Time spent on conditional release shall not count
toward the two-year term of commitment, unless the person is placed in a locked facility by the
conditional release program, in which case the time in a locked facility shall count toward the
two-year term of commitment.  The facility shall be located on the grounds of an institution under
the jurisdiction of the Department of Corrections."

Short title, findings and declarations, intent, severability, and amendment provisions relating to
Initiative Measure (Prop. 83), see Historical and Statutory Notes under Penal Code § 209.

1998 Main Volume
Legislative findings and declarations relating to Stats.1995, c. 763 (A.B.888), see Historical and

Statutory Notes under Welfare and Institutions Code § 6600.
Another § 6604, added by Stats.1995, c. 762 (S.B.1143), § 3, relating to the burden of proof and

commitment for treatment, was repealed by Stats.1997, c. 17 (S.B.947), § 151.
Subordination of legislation by Stats.1997, c. 17 (S.B.947), to other 1997 legislation, see Historical and

Statutory Notes under Business and Professions Code § 30.

Constitutional Provisions

Constitution Art. 2, § 10, and Art. 18, § 4, provide in part that an initiative statute or referendum (Art. 2,
§ 10), or an amendment or revision of the Constitution (Art. 18, § 4), "approved by a majority of
votes thereon takes effect the day after the election unless the measure provides otherwise."

Law Review And Journal Commentaries

The California Sexually Violent Predator Act and the failure to mentally evaluate sexually violent
child molesters.  Nicole Yell, 33 Golden Gate U. L.Rev. 295 (2003).

Closing the loophole in California's Sexually Violent Predator Act: Jessica's Law's band-aid will not
result in treatment for sexual predators.  Melissa M. Mathews, 39 McGeorge L. Rev. 877 (2008).

The coalescence of law and science in an era of school drug testing:  BeyondVernonia, Earls and
Joye.  George S. Yacoubian, Jr. 27 J. Juvenile L., 1 (2006).

Incarcerating California's children: The detrimental impact of California's Extended Detention Act.
Trisha Lemons, 30 T. Jefferson L. Rev. 751 (2008).

A primer on the civil trial of a sexually violent predator.  Judge Joan Comparet-Cassani, 37 San
Diego L.Rev. 1057 (Fall 2000).

When hysteria and good intentions collide: Constitutional considerations of California's sexual
predator punishment and control act.  Anna Barvir, 29 Whittier L. Rev. 679 (2008).

United States Code Annotated

Child protection, civil commitment, dangerous sexual offenders, state programs, see 42 U.S.C.A. §
16971.

Civil commitment, sexually dangerous persons, see 18 U.S.C.A. § 4248.

United States Supreme Court

Sexually violent predators, civil confinement, ex post facto and double jeopardy claims, see Seling



v. Young, 2001, 121 S.Ct. 727, 531 U.S. 250, 148 L.Ed.2d 734, on remand 248 F.3d 1197.

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §§1417E, 1417D
Witkin, Procedure (4th ed) Actions §45
Cal Jur 3d Incomp §§22, 23

Notes Of Decisions

Admissibility of evidence 7
Burden of proof 5
Commitment term 1
Construction and application   1/2 
Continuance 15
Due process   1/4 
Evidence, generally 6
Extended commitments 14.3
Failure to object 10.5
Findings 10
Habeas corpus 12
Instructions 9
Jurisdiction 14.7
Justiciable controversy 17
Mootness 16
Petition, generally 2
Preservation of issues 10.5
Probable cause hearing 18
Psychiatric or psychological evaluations 4
Purpose   3/4 
Recommitment, generally 14
Retrial 13
Retroactive application   5/8 
Review 11
Sufficiency of evidence 8
Timeliness of petition 3
Validity   1/8 

. Validity

Sexually violent predator (SVP) statute does not violate equal protection clause in providing disparate treatment
to SVPs than that provided to mentally disordered offenders (MDOs), as such groups are not similarly situated;
definition of mental disorder under SVP statute is less exacting than definition under MDO commitment
scheme, and SVP statute requires finding that the person is likely to commit violent sex crimes, whereas MDO
commitments require present threat of harm. People v. Calderon (App. 2 Dist. 2004) 21 Cal.Rptr.3d 92, 124
Cal.App.4th 80, review denied. Constitutional Law  3175; Mental Health  433(2)

. Due process

When a Sexually Violent Predator Act (SVPA) detainee is confined in conditions identical to, similar to, or
more restrictive than, those in which his criminal counterparts are held, court will presume that the detainee is
being subjected to punishment in violation of Due Process Clause. Jones v. Blanas, C.A.9 (Cal.)2004, 393 F.3d



918, certiorari denied 126 S.Ct. 351, 546 U.S. 820, 163 L.Ed.2d 61. Constitutional Law  4344

Civil detainee awaiting adjudication and eventual commitment under California Sexually Violent Predator Act
(SVPA) was not denied access to courts by reason of his limited access to law library in county jail, absent
indication that he was injured, such as by an inability to file a complaint, by reason of the restrictions. Jones v.
Blanas, C.A.9 (Cal.)2004, 393 F.3d 918, certiorari denied 126 S.Ct. 351, 546 U.S. 820, 163 L.Ed.2d 61.
Constitutional Law  2325; Mental Health  459

Genuine issues of fact, as to whether restrictive conditions of confinement of civil detainee awaiting
proceedings under California Sexually Violent Predator Act (SVPA) were justified by legitimate, non-punitive
interests and were not excessive in relation to those interests, precluded summary judgment on substantive due
process claim. Jones v. Blanas, C.A.9 (Cal.)2004, 393 F.3d 918, certiorari denied 126 S.Ct. 351, 546 U.S. 820,
163 L.Ed.2d 61. Federal Civil Procedure  2491.5

Presumption of punitiveness in violation of substantive due process arose from civil detainee's confinement in
restrictive conditions of administrative segregation section of county jail awaiting proceedings under Sexually
Violent Predator Act (SVPA), notwithstanding statutory obligation to keep SVPA detainees separate from
general population. Jones v. Blanas, C.A.9 (Cal.)2004, 393 F.3d 918, certiorari denied 126 S.Ct. 351, 546 U.S.
820, 163 L.Ed.2d 61. Civil Rights  1406; Constitutional Law  4344

Status of the detainee awaiting proceedings under Sexually Violent Predator Act (SVPA) as one who has
previously been convicted of crime does not limit substantive due process right to avoid punishment to which
detainee is entitled while civilly confined. Jones v. Blanas, C.A.9 (Cal.)2004, 393 F.3d 918, certiorari denied
126 S.Ct. 351, 546 U.S. 820, 163 L.Ed.2d 61. Constitutional Law  4344

Predatory nature of predicate offenses was not an element in determining whether a defendant was a sexually
violent predator under California's Sexually Violent Predator Act (SVPA), thus defeating claim that the SVPA
violated due process and equal protection by arbitrarily allowing California Department of Corrections (CDC)
and Department of Mental Health (DMH) evaluators to determine whether predicate offenses were "predatory."
Woodard v. Mayberg, N.D.Cal.2003, 242 F.Supp.2d 695. Constitutional Law  3174; Constitutional Law

 4342; Mental Health  433(2)

When considering whether a post-deprivation delay in proceedings on a petition for the commitment of a
convicted sex offender as a sexually violent predator violates due process, while delays based upon the
uncontrollable unavailability of a critical witness may be justifiable, post-deprivation delays due to the
unwillingness or inability of the government to dedicate the resources necessary to ensure a prompt trial may be
unjustifiable. People v. Litmon (App. 6 Dist. 2008) 76 Cal.Rptr.3d 122, 162 Cal.App.4th 383, review denied.
Constitutional Law  4344

In determining whether a post-deprivation delay in adjudicating a convicted sex offender as a sexually violent
predator violates due process, any chronic, systematic post-deprivation delay that only the government can
rectify must be factored against the People. People v. Litmon (App. 6 Dist. 2008) 76 Cal.Rptr.3d 122, 162
Cal.App.4th 383, review denied. Constitutional Law  4342

The norm to comport with the demands of procedural due process in the context of involuntary commitments of
sexually violent predators (SVP) must be a trial in advance of the potential commitment term since, under
California law, the individual alleged to be an SVP is confined pending final determination of an SVP petition.
People v. Litmon (App. 6 Dist. 2008) 76 Cal.Rptr.3d 122, 162 Cal.App.4th 383, review denied. Constitutional
Law  4344; Mental Health  462

Decision by the People to seek to retroactively convert original order committing defendant to a two-year term
as a sexually violent predator under the Sexually Violent Predator Act (SVPA) to an indeterminate term,
following adoption of amendment to the SVPA allowing indeterminate terms, did not constitute an
abandonment by the People of motion to extend defendant's commitment such that due process otherwise would
require the release of defendant when trial court order retroactively converting original commitment to an



indeterminate commitment was reversed on appeal, as the People's motion to extend defendant's commitment
was timely filed, and the trial court had stayed the proceedings on the extension until the resolution of
defendant's appeal. People v. Whaley (App. 6 Dist. 2008) 73 Cal.Rptr.3d 133, 160 Cal.App.4th 779, review
denied. Mental Health  467

Sexually violent predator (SVP) serving two-year commitment was not denied due process when the People
amended petition on date of trial to seek indeterminate extension under recent amendments to Sexually Violent
Predators Act (SVPA); allegations against which SVP needed to be prepared to defend were unaffected by
amendments to SVPA, and nothing suggested continuance would have been unavailable to him had he needed
one in order adequately to address statutory change. People v. Carroll (App. 5 Dist. 2007) 69 Cal.Rptr.3d 816,
158 Cal.App.4th 503, as modified, review denied. Mental Health  457

Trial court's denial of sexually violent predator (SVP) defendant's request for outpatient commitment as
alternative to institutional confinement did not violate defendant's due process right; statutory scheme provided
for confinement of SVPs until they no longer posed threat to society, thereby employing least drastic method of
attaining its purpose of protecting society, and scheme allowed conditional release after SVP was confined
under Director of Mental Health. People v. Grassini (App. 2 Dist. 2003) 6 Cal.Rptr.3d 662, 113 Cal.App.4th
765, as modified, review denied. Constitutional Law  4344; Mental Health  465(1)

Detainee being temporarily held in county jail pending completion of civil commitment proceedings under
California's Sexually Violent Predators Act (SVPA) did not have due process right to be placed in facility at
which treatment was available. Johnson v. Santa Clara County, N.D.Cal.2003, 2003 WL 22114269, Unreported.
Constitutional Law  4344; Mental Health  459

California's Sexually Violent Predators Act (SVPA) did not create liberty interest in civil detainee avoiding
county jail pending civil commitment proceedings, and thus detention did not violate detainee's substantive due
process rights, despite detainee's contentions that jail's restrictions on his daily activities amounted to
punishment. Johnson v. Santa Clara County, N.D.Cal.2003, 2003 WL 22114269, Unreported. Constitutional
Law  4344; Mental Health  459

. Construction and application

Initial order under the Sexually Violent Predator Act (SVPA) committing defendant, convicted of rape and
forcible oral copulation, to a two year commitment term as a sexually violent predator, was not akin to an
injunction such that it could be modified by the People six years later to provide for an indeterminate term
retroactively; in committing an individual as a sexually violent predator, a court was not ordering the individual
to refrain from acting in a particular manner, and instead individuals were committed under the SVPA with the
intent that they would be confined and treated until such time that it could be determined that they no longer
presented a threat to society. People v. Whaley (App. 6 Dist. 2008) 73 Cal.Rptr.3d 133, 160 Cal.App.4th 779,
review denied. Mental Health  465(2)

A subsequent extension proceeding under the Sexually Violent Predator Act (SVPA) results in essentially a
new determination of sexually violent predator status and is not the mere continuation of an earlier proceeding.
People v. Whaley (App. 6 Dist. 2008) 73 Cal.Rptr.3d 133, 160 Cal.App.4th 779, review denied. Mental Health

 466

Amendments to Sexually Violent Predator Act (SVPA) which provided for an indeterminate term of
commitment only applied prospectively, and did not apply retroactively such that the People could file a motion
to convert first commitment of defendant, convicted of rape and forcible oral copulation, to an indeterminate
term; amendments did not contain an express statement of retroactivity, there was no clear indication in ballot
pamphlet for the associated initiative measure that the voters intended an indeterminate term to be applied
retroactively to completed commitment proceedings, and nothing in the statute provided the requisite
unequivocal and inflexible statement of retroactivity. People v. Whaley (App. 6 Dist. 2008) 73 Cal.Rptr.3d 133,
160 Cal.App.4th 779, review denied. Mental Health  465(2)



Applying amendments to Sexually Violent Predators Act (SVPA), which changed commitment from two-years
to indeterminate, to sexually violent predator (SVP) serving two-year commitment, was not improper
retroactive application of amendment, even though two-year commitment was still in effect when People filed
petition for extension; SVP was subject to recommitment for indeterminate term because of status of his mental
condition after amendments became effective, and thus those amendments applied only to events occurring after
their enactment. People v. Carroll (App. 5 Dist. 2007) 69 Cal.Rptr.3d 816, 158 Cal.App.4th 503, as modified,
review denied. Mental Health  465(2); Statutes  278.29

Amendments to Sexually Violent Predator Act (SVPA) changing commitment from two years to indeterminate
were intended to apply to sexually violent predators (SVP) currently serving two-year terms, such that court
was authorized to extend SVP's commitment to indeterminate period, even though statutory two-year
commitment was in effect at time petition for extension was filed. People v. Carroll (App. 5 Dist. 2007) 69
Cal.Rptr.3d 816, 158 Cal.App.4th 503, as modified, review denied. Mental Health  465(2)

Applying amended provisions of Sexually Violent Predator Act (SVPA), which changed commitment term
from two years to indefinite, to committees subjected to two-year whose petitions to extend their commitments
were pending when amendments were passed, did not constitute retroactive application of amendment;
proceeding to extend SVPA commitment focused on committee's current mental state, and thus amendments did
not attach new legal consequences to conduct that completed before effective date of law. Bourquez v. Superior
Court (App. 3 Dist. 2007) 68 Cal.Rptr.3d 142, 156 Cal.App.4th 1275, review denied. Mental Health 
465(2)

The amended indeterminate term provision of the Welfare and Institutions Code, which allows for persons
adjudicated as sexually violent predators (SVPs) to be indeterminately committed to the custody of the
Department of Mental Health, applies to persons who are confined as SVPs for two-year terms under the former
version of provision. People v. Shields (App. 4 Dist. 2007) 65 Cal.Rptr.3d 922, 155 Cal.App.4th 559, review
denied. Mental Health  465(2)

Court of Appeal would decline to apply rules relating to guilty pleas in proceeding on petition for conditional
release under the Sexually Violent Predator Act (SVPA) to find that petitioner waived his claims by
relinquishing his right to a trial and submitting to the court the issues presented by the People's petition for
continued involuntary treatment. People v. Collins (App. 4 Dist. 2003) 1 Cal.Rptr.3d 641, 110 Cal.App.4th 340,
review denied. Mental Health  466

. Retroactive application

Amended statute that deleted two-year terms of involuntary commitment of sex offender as sexually violent
predator and provided for indeterminate terms, with period of commitment to begin as of initial date of
commitment order, did not apply retroactively to sex offender's initial commitment order issued under prior
statute. People v. Litmon (App. 6 Dist. 2008) 76 Cal.Rptr.3d 122, 162 Cal.App.4th 383, review denied. Mental
Health  433(2)

. Purpose

Overall purpose of the Sexually Violent Predators Act is to protect the public from a select group of offenders
who are extremely dangerous and to provide treatment for them. People v. Ward (App. 4 Dist. 2002) 118
Cal.Rptr.2d 599, 97 Cal.App.4th 631, review denied. Mental Health  453

1. Commitment term

Sexually Violent Predators Act's (SVPA) requirement that offender was likely to engage in sexually violent
criminal behavior did not unconstitutionally circumvent or dilute the statute's reasonable doubt standard, in
violation of due process; finding that inmate was likely to engage in sexually violent criminal behavior was a
prediction of dangerousness, rather than an additional standard of proof, and was appropriately based on
offender's seriously dangerous propensities. People v. Buffington (App. 3 Dist. 1999) 88 Cal.Rptr.2d 696, 74



Cal.App.4th 1149. Constitutional Law  4342; Mental Health  433(2)

Sex offender who received two-year civil commitment as a sexually violent predator was not entitled to credit
against that term of commitment for the 231 days he was in jail before jury made its finding. People v. Ward
(App. 4 Dist. 1999) 83 Cal.Rptr.2d 828, 71 Cal.App.4th 368, as modified, review denied. Mental Health 
465(2)

2. Petition, generally

Even if submitting to the court the issues presented by the People's petition for continued involuntary treatment
under the Sexually Violent Predator Act (SVPA) was tantamount to some kind of admission of all elements
necessary to extend commitment, this would not prevent petitioner from challenging on appeal the denial of his
petition for conditional release. People v. Collins (App. 4 Dist. 2003) 1 Cal.Rptr.3d 641, 110 Cal.App.4th 340,
review denied. Mental Health  467

On its face, petition for continued commitment of sex offender under Sexually Violent Predators Act (SVPA)
was valid at time it was filed, where petition alleged that sex offender committed the predicate sexual offenses
and was still suffering from a mental disorder which made it likely he would engage in sexually violent
behavior. People v. Superior Court (Preciado) (App. 4 Dist. 2001) 105 Cal.Rptr.2d 159, 87 Cal.App.4th 1122,
review denied. Mental Health  466

Petition seeking extended commitment of convicted sex offender under Sexually Violent Persons Act (SVPA)
after completion of initial two-year commitment period is subject to general requirement under SVPA that
petition seeking commitment must be supported by two mental health evaluations conducted by at least two
practicing psychiatrists or psychologists. Peters v. Superior Court (App. 2 Dist. 2000) 94 Cal.Rptr.2d 350, 79
Cal.App.4th 845, as modified. Mental Health  466

3. Timeliness of petition

Trial court's consolidations of successive recommitment petitions for two sexually violent predators (SVPs),
when two-year recommitment period was about to expire without trial having yet been held on People's first
recommitment petitions, which consolidations caused trials on first petitions to be delayed over SVPs'
objections, contravened intent of SVP Act that trial on commitment petition occur every two years, and thus
were error. Litmon v. Superior Court (App. 6 Dist. 2004) 21 Cal.Rptr.3d 21, 123 Cal.App.4th 1156, review
denied. Action  57(1)

Petition for continued commitment of sex offender under Sexually Violent Predators Act (SVPA) was timely,
where petition was filed before commitment expired. People v. Superior Court (Preciado) (App. 4 Dist. 2001)
105 Cal.Rptr.2d 159, 87 Cal.App.4th 1122, review denied. Mental Health  466

Evidence supported finding in proceeding under Sexually Violent Predator (SVP) Act that defendant was likely
to engage in sexually violent behavior; while both of state's experts reported that a risk assessment scale showed
a risk of less than 50 percent of such behavior over next ten years, they both concluded that risk of reoffending
exceeded 50 percent by taking into account other factors such as defendant's young age at time of first sexual
offense, his pattern of aggressive conduct over many years, his choice of strangers as victims, and his unmarried
status. People v. Poe (App. 1 Dist. 1999) 88 Cal.Rptr.2d 437, 74 Cal.App.4th 826. Mental Health  460(2)

Sexually Violent Predators Act (SVPA) does not require that recommitment trial be completed before date the
sex offender's original commitment term expires; rather, SVPA requires only that offender be in custody and
that petition for recommitment be filed before expiration of current commitment term. People v. Superior Court
(Ramirez) (App. 1 Dist. 1999) 83 Cal.Rptr.2d 402, 70 Cal.App.4th 1384. Mental Health  466

4. Psychiatric or psychological evaluations

Sexual Violent Predator Act did not require more than one psychiatrist or psychologist to testify at trial to
extend prisoner's sentence pursuant to the act, although act required two concurring experts as a procedural



prerequisite to commencement of the petition process. People v. Scott (App. 6 Dist. 2002) 123 Cal.Rptr.2d 253,
100 Cal.App.4th 1060, review denied. Mental Health  460(2)

After the petition is filed to extend the sentence of a prisoner pursuant to the Sexually Violent Predator Act,
rather than demonstrating the existence of the two evaluations, the People are required to show the more
essential fact that the prisoner is a person likely to engage in sexually violent predatory criminal behavior.
People v. Scott (App. 6 Dist. 2002) 123 Cal.Rptr.2d 253, 100 Cal.App.4th 1060, review denied. Mental Health

 454

Sexually Violent Predator Act (SVPA) required two concurring evaluations by practicing psychiatrists or
psychologists that sex offender was a sexually violent predator before the People could file a new petition to
extend the offender's original commitment as a sexually violent predator, and thus trial court properly dismissed
the People's petition for recommitment of offender which was supported by conflicting evaluations, with one of
evaluators concluding that offender was not a sexually violent predator. People v. Superior Court (App. 5 Dist.
2000) 101 Cal.Rptr.2d 874, 85 Cal.App.4th 207. Mental Health  466

Where psychologist, who was retained by Department of Mental Health (DMH) to perform examination of
convicted sex offender in connection with attempt by DMH to continue offender's commitment under Sexually
Violent Persons Act (SVPA) beyond initial two-year period, formed conclusion that offender no longer met
criteria for classification as a sexually violent person (SVP), DMH could not "wave off" psychologist's
evaluation, but was obliged to accept it, and if its other expert made determination that offender did meet
criteria, to then appoint two additional independent evaluators to examine offender. Peters v. Superior Court
(App. 2 Dist. 2000) 94 Cal.Rptr.2d 350, 79 Cal.App.4th 845, as modified. Mental Health  466

5. Burden of proof

Each recommitment under the Sexually Violent Predator Act (SVPA) requires that the People independently
prove that the defendant has a currently diagnosed mental disorder making him or her a danger. People v.
Whaley (App. 6 Dist. 2008) 73 Cal.Rptr.3d 133, 160 Cal.App.4th 779, review denied. Mental Health  466

The standard for finding a person alleged to be a sexually violent predator (SVP) is likely to reoffend requires
much more than the mere possibility that the person will reoffend, but it does not call for a precise
determination that the chance of reoffense is better than even. People v. Flores (App. 5 Dist. 2006) 50
Cal.Rptr.3d 567, 144 Cal.App.4th 625, review denied. Mental Health  454

The jury must conclude that the person alleged to be a sexually violent predator (SVP) is likely to reoffend if,
because of a current mental disorder which makes it difficult or impossible to restrain violent sexual behavior,
the person presents a substantial danger, that is, a serious and well-founded risk, that he or she will commit such
crimes if free in the community. People v. Flores (App. 5 Dist. 2006) 50 Cal.Rptr.3d 567, 144 Cal.App.4th 625,
review denied. Mental Health  454

The filing of a sexually violent predator (SVP) petition initiates a new round of proceedings, and rather than
merely demonstrating the existence of the two evaluations required by the SVP Act, the People are required to
show the more essential fact that the alleged SVP is a person likely to engage in sexually violent predatory
criminal behavior. In re Wright (App. 4 Dist. 2005) 27 Cal.Rptr.3d 281, 128 Cal.App.4th 663, review denied.
Mental Health  454

At trial stage of proceeding for involuntary civil commitment of sex offender as sexually violent predator
(SVP), judge or jury must find, beyond a reasonable doubt, that: (1) offender has been convicted of qualifying
sexually violent offenses against at least two victims; (2) offender has diagnosed mental disorder; (3) the
disorder makes it likely the offender will engage in sexually violent conduct if released; and (4) this sexually
violent conduct will be predatory in nature. Cooley v. Superior Court (2002) 127 Cal.Rptr.2d 177, 29 Cal.4th
228, 57 P.3d 654, rehearing denied, as modified. Mental Health  454; Mental Health  460(1)

In order for a person to be civilly committed for treatment under Sexually Violent Predators Act (SVPA),
government must establish beyond a reasonable doubt that the person suffers from a current mental disorder



that makes him or her presently dangerous and likely to reoffend in the future. Albertson v. Superior Court
(2001) 107 Cal.Rptr.2d 381, 25 Cal.4th 796, 23 P.3d 611, on remand 2001 WL 1190784, unpublished. Mental
Health  454

To establish that defendant was a sexually violent predator, the People were required to prove that (1) defendant
had been convicted of two separate sexually violent offenses, (2) he had received a determinate term, (3) he had
a diagnosable mental disorder, and (4) his disorder made it likely he would engage in sexually violent conduct
if released. People v. Mercer (App. 4 Dist. 1999) 82 Cal.Rptr.2d 723, 70 Cal.App.4th 463. Mental Health 
454

In considering the sufficiency of the evidence to support a commitment under Sexually Violent Predator (SVP)
Act, appellate court is not free to reweigh or reinterpret the evidence. People v. Mercer (App. 4 Dist. 1999) 82
Cal.Rptr.2d 723, 70 Cal.App.4th 463. Mental Health  467

In considering the sufficiency of the evidence to support a commitment under Sexually Violent Predator (SVP)
Act, appellate court must draw all reasonable inferences in favor of the judgment. People v. Mercer (App. 4
Dist. 1999) 82 Cal.Rptr.2d 723, 70 Cal.App.4th 463. Mental Health  467

6. Evidence, generally

The Sexually Violent Predators Act (SVPA) provides sufficient safeguards to ensure that a defendant's
conviction from a nolo contendere plea is reliable as evidence of the defendant's current mental disorder and
future violent sexual behavior. People v. Yartz (2005) 36 Cal.Rptr.3d 328, 37 Cal.4th 529, 123 P.3d 604.
Mental Health  460(1)

Testimony regarding consequences of finding that sex offender was a "sexually violent predator" for purposes
of Sexually Violent Predators Act (SVPA) had no relevance to jury's resolution of issue. People v. Rains (App.
5 Dist. 1999) 89 Cal.Rptr.2d 737, 75 Cal.App.4th 1165, as modified, review denied. Criminal Law  857(1)

7. Admissibility of evidence

Evidence of involuntary conservatorship as recommended treatment for defendant was irrelevant to current
dangerousness element of sexually violent predator (SVP) statute, and thus was irrelevant to determination in
civil commitment proceeding under SVP statute, and such evidence had potential to confuse jury as to public
safety protection aspect of SVP statute. People v. Calderon (App. 2 Dist. 2004) 21 Cal.Rptr.3d 92, 124
Cal.App.4th 80, review denied. Mental Health  460(1)

Evidence of a defendant's amenability to voluntary treatment is relevant to current dangerousness element of
sexually violent predator (SVP) statute, but evidence of a defendant's amenability to involuntary treatment is
not. People v. Calderon (App. 2 Dist. 2004) 21 Cal.Rptr.3d 92, 124 Cal.App.4th 80, review denied. Mental
Health  460(1)

In proceedings under the Sexually Violent Predators Act (SVPA), evidence of sex offender's prior sexual
assaults was relevant to whether he had a diagnosed mental disorder that made him a danger to the health and
safety of others and to whether, due to that mental disorder, he was likely to engage in sexually violent behavior
if released. People v. Hubbart (App. 6 Dist. 2001) 106 Cal.Rptr.2d 490, 88 Cal.App.4th 1202, rehearing denied,
review denied, certiorari denied 122 S.Ct. 1097, 534 U.S. 1143, 151 L.Ed.2d 994.

In proceedings under the Sexually Violent Predators Act (SVPA), probative value of evidence of sex offender's
prior sexual assaults was not substantially outweighed by the prejudicial effect of such evidence. People v.
Hubbart (App. 6 Dist. 2001) 106 Cal.Rptr.2d 490, 88 Cal.App.4th 1202, rehearing denied, review denied,
certiorari denied 122 S.Ct. 1097, 534 U.S. 1143, 151 L.Ed.2d 994.

On appeal of commitment under the Sexually Violent Predators Act (SVPA), sex offender waived any claim
that a cross-dressing incident, a conviction for indecent exposure, uncharged acts, and his admissions were
improperly admitted as evidence of other misconduct, where sex offender did not object to the admission of that



evidence. People v. Martinez (App. 6 Dist. 2001) 105 Cal.Rptr.2d 841, 88 Cal.App.4th 465, as modified, review
denied. Mental Health  467

Improper admission of testimony in proceeding under Sexually Violent Predators Act (SVPA) regarding
consequences of jury's "true" finding on issue of whether sex offender was a "sexually violent predator" did not
result in miscarriage of justice, and thus did not require reversal, where evidence that offender was a sexually
violent predator was undisputed, testimony about consequences of a "true" finding was relatively brief, court
properly instructed jury, and offender presented virtually no defense. People v. Rains (App. 5 Dist. 1999) 89
Cal.Rptr.2d 737, 75 Cal.App.4th 1165, as modified, review denied. Criminal Law  1169.1(6)

8. Sufficiency of evidence

Evidence was sufficient to find that defendant alleged to be sexually violent predator (SVP) was likely to
reoffend, notwithstanding conflict among experts on utility of widely used actuarial instrument in relation to
defendant's castration; while conceding castration was not factor actuarial instrument accounted for, People's
experts opined that instrument still supported their conclusions because castration left intact much of
defendant's motivation and ability to commit sex offenses, and experts considered defendant's lengthy offense
history and several other factors. People v. Flores (App. 5 Dist. 2006) 50 Cal.Rptr.3d 567, 144 Cal.App.4th 625,
review denied. Mental Health  460(2)

Under Sexually Violent Predators Act (SVPA), the jury at offender's commitment trial was required to find
beyond a reasonable doubt that offender was likely to commit sexually violent predatory acts. People v.
Hurtado (2002) 124 Cal.Rptr.2d 186, 28 Cal.4th 1179, 52 P.3d 116, rehearing denied, as modified, certiorari
denied 123 S.Ct. 1753, 538 U.S. 963, 155 L.Ed.2d 516. Mental Health  466

In considering the sufficiency of the evidence to support a commitment under Sexually Violent Predator (SVP)
Act, appellate court may not redetermine credibility of witnesses, nor reweigh any of the evidence, and must
draw all reasonable inferences, and resolve all conflicts, in favor of the judgment. People v. Poe (App. 1 Dist.
1999) 88 Cal.Rptr.2d 437, 74 Cal.App.4th 826. Mental Health  467

Evidence supported finding that defendant could not control his sexually violent behavior and would likely
reoffend if released, supporting commitment as sexually violent predator; all three psychologists testified that
defendant had pedophilia, the two prosecution experts agreed he suffered from a personality disorder with
schizoid features, and that defendant could not control his sexually violent behavior, and defense expert
testified that defendant exhibited histrionic and narcissistic characteristics. People v. Mercer (App. 4 Dist.
1999) 82 Cal.Rptr.2d 723, 70 Cal.App.4th 463. Mental Health  460(2)

9. Instructions

Trial court had no sua sponte duty to instruct jury on defendant's amenability to involuntary treatment in
proceeding to determine whether defendant should be committed under sexually violent predator (SVP) statute,
and standard instruction on requisite findings under statute was sufficient. People v. Calderon (App. 2 Dist.
2004) 21 Cal.Rptr.3d 92, 124 Cal.App.4th 80, review denied. Mental Health  462

In proceedings under the Sexually Violent Predators Act (SVPA), instruction defining "sexually violent
predator" as one "likely" to engage in sexually violent criminal behavior did not imply that the reasonable doubt
standard was not to be used in regard to state's burden of proof on ultimate sexual violent predator
determination. People v. Hubbart (App. 6 Dist. 2001) 106 Cal.Rptr.2d 490, 88 Cal.App.4th 1202, rehearing
denied, review denied, certiorari denied 122 S.Ct. 1097, 534 U.S. 1143, 151 L.Ed.2d 994. Mental Health 
462

Any error in failing to give instructions requested by defendant on definition of "diagnosed mental disorder" in
proceeding under Sexually Violent Predator Act was cured by other instructions that either duplicated or
encompassed the substance of requested instructions. People v. Ward (App. 4 Dist. 1999) 83 Cal.Rptr.2d 828,
71 Cal.App.4th 368, as modified, review denied. Mental Health  467



Instruction requested by defendant in commitment proceeding under Sexually Violent Predator Act, that a
DSM-IV diagnosis was not, standing alone, sufficient proof of a "diagnosed mental disorder" in view of the
need for volitional impairment, constituted argument rather than a principle of law and was properly refused.
People v. Ward (App. 4 Dist. 1999) 83 Cal.Rptr.2d 828, 71 Cal.App.4th 368, as modified, review denied.
Mental Health  462

10. Findings

There is no statutory requirement regarding unanimity for each subpart of the Sexually Violent Predators Act
(SVPA) determination. People v. Carlin (App. 6 Dist. 2007) 58 Cal.Rptr.3d 495, 150 Cal.App.4th 322. Jury

 32(4)

To find that two of defendant's underlying convictions involved substantial sexual conduct, in Sexually Violent
Predators Act (SVPA) proceeding, did not require jury unanimity as to which two of three presented
convictions qualified. People v. Carlin (App. 6 Dist. 2007) 58 Cal.Rptr.3d 495, 150 Cal.App.4th 322. Jury 
32(4)

Under the Sexually Violent Predators Act (SVPA), the trier of fact at the trial is not required to find that a
defendant's prior convictions involved "predatory" acts as defined in the SVPA. People v. Torres (2001) 106
Cal.Rptr.2d 824, 25 Cal.4th 680, 22 P.3d 871, rehearing denied. Mental Health  454

Procedures for recommitment of a sexually violent predator (SVP) are the same as for the filing of an initial
petition for commitment, including requirements that person be evaluated by two psychologists or psychiatrists
and that State Department of Mental Health make available to the designated county attorney copies of the
evaluation reports. Butler v. Superior Court (App. 6 Dist. 2000) 93 Cal.Rptr.2d 468, 78 Cal.App.4th 1171.
Mental Health  466

10.5. Preservation of issues

By failing to object at trial, sexually violent predator (SVP) serving two-year commitment waived any due
process claim to People's seeking indeterminate extension of commitment under recent amendments to Sexually
Violent Predators Act (SVPA). People v. Carroll (App. 5 Dist. 2007) 69 Cal.Rptr.3d 816, 158 Cal.App.4th 503,
as modified, review denied. Mental Health  467

11. Review

Favorable termination rule of Heck v. Humphrey applied to California Sexually Violent Predators Act (SVPA)
civil detainee's §§ 1983 claims for damages and declaratory relief against Department of Mental Health
evaluator since a judgment in favor of detainee would necessarily imply the invalidity of his civil commitment;
however, detainee's claim for injunctive relief preventing infliction of further injury was not barred by Heck.
Huftile v. Miccio-Fonseca, C.A.9 (Cal.)2005, 410 F.3d 1136, certiorari denied 126 S.Ct. 2325, 547 U.S. 1166,
164 L.Ed.2d 844. Civil Rights  1037

Defendant did not waive, for purposes of appeal of commitment order under sexually violent predator (SVP)
statute, argument that trial court had sua sponte duty to instruct jury on defendant's amenability to involuntary
treatment by failing to raise such argument in trial court, as argument raised issue affecting his substantial rights
in proceeding which, though civil in nature, involved a deprivation of liberty, and thus was comparable to
criminal conviction. People v. Calderon (App. 2 Dist. 2004) 21 Cal.Rptr.3d 92, 124 Cal.App.4th 80, review
denied. Mental Health  467

When reviewing a supposedly ambiguous jury instruction, an appellate court inquires whether there is a
reasonable likelihood that the jury has applied the challenged instruction in a way that violates the constitution.
People v. Hubbart (App. 6 Dist. 2001) 106 Cal.Rptr.2d 490, 88 Cal.App.4th 1202, rehearing denied, review
denied, certiorari denied 122 S.Ct. 1097, 534 U.S. 1143, 151 L.Ed.2d 994. Appeal And Error  840(4)

In proceedings under the Sexually Violent Predators Act (SVPA), any error was harmless in trial court's



considering, for its truth, hearsay evidence of sex offender's convictions for oral copulation; it was not
reasonably probable that the court would have had a different view as to whether sex offender qualified as a
sexually violent predator, as court merely reiterated the opinions of both expert evaluators when making its
finding. People v. Martinez (App. 6 Dist. 2001) 105 Cal.Rptr.2d 841, 88 Cal.App.4th 465, as modified, review
denied. Mental Health  467

Interpretations by State Department of Mental Health of statutory procedures for recommitment of a sexually
violent predator (SVP) are not binding on courts or even necessarily authoritative; courts are required to review
statutory scheme independently. Butler v. Superior Court (App. 6 Dist. 2000) 93 Cal.Rptr.2d 468, 78
Cal.App.4th 1171. Statutes  219(9.1)

In considering the sufficiency of the evidence to support a commitment under Sexually Violent Predator (SVP)
Act, appellate court must review the entire record in the light most favorable to the judgment to determine
whether substantial evidence supports the determination below;  to be substantial, the evidence must be of
ponderable legal significance, reasonable in nature, credible, and of solid value. People v. Mercer (App. 4 Dist.
1999) 82 Cal.Rptr.2d 723, 70 Cal.App.4th 463. Mental Health  467

Admission of testimony, that citizen previously raped his spouse, did not have substantial and injurious effect
on jury's verdict under Sexually Violent Predators Act (SVPA) to civilly commit citizen to state hospital as
predator, in view of prior citizen's conviction for forcible oral copulation with child and prior conviction for
multiple violent sexual offenses against woman in hotel. Pederson v. Hunter, N.D.Cal.2003, 2003 WL
21982789, Unreported. Mental Health  467

12. Habeas corpus

Civil detainee had standing to bring a federal habeas petition challenging his initial commitment under
California Sexually Violent Predators Act (SVPA) even though the term of that commitment had expired
because current petition to recommit detainee was directly traceable to his initial term of confinement; thus, his
§§ 1983 claims for damages and declaratory relief against Department of Mental Health evaluator were barred
by Heck v. Humphrey's favorable termination rule. Huftile v. Miccio-Fonseca, C.A.9 (Cal.)2005, 410 F.3d
1136, certiorari denied 126 S.Ct. 2325, 547 U.S. 1166, 164 L.Ed.2d 844. Civil Rights  1037; Habeas
Corpus  233

Favorable termination rule of Heck v. Humphrey generally applies to §§ 1983 suits challenging civil
commitments under California's Sexually Violent Predators Act (SVPA). Huftile v. Miccio-Fonseca, C.A.9
(Cal.)2005, 410 F.3d 1136, certiorari denied 126 S.Ct. 2325, 547 U.S. 1166, 164 L.Ed.2d 844. Civil Rights 
1037

Although prisoner's original term of commitment under California's Sexually Violent Predator Act (SVPA) had
expired, his habeas corpus suit challenging SVPA was not moot; prisoner's claim was capable of repetition yet
evading review, since two-term commitment under SVPA was too short to be fully litigated prior to its
expiration, and prisoner had already been subject to second SVPA commitment proceeding, which he argued
was just as unconstitutional as the first. Hubbart v. Knapp, C.A.9 (Cal.)2004, 379 F.3d 773, certiorari denied
125 S.Ct. 913, 543 U.S. 1071, 160 L.Ed.2d 807. Habeas Corpus  233

New and apparently pending sexually violent predator (SVP) commitment proceeding against petitioner did not
constitute enhancement of petitioner's prior civil commitment, and thus did not give petitioner standing to bring
federal habeas proceedings challenging prior commitment, where prior order of commitment had expired,
current proceedings were based solely on current circumstances, and there were no collateral consequences
arising from prior SVP order. Burris v. Hunter, C.D.Cal.2003, 290 F.Supp.2d 1097. Habeas Corpus  253

Memorandum from State Department of Mental Health (DMH) explaining procedures for recommending
additional commitment of a sexually violent predator (SVP) was not properly before Court of Appeal in
mandamus proceedings by two sex offenders seeking dismissal of recommitment petitions, where document had
not been presented to trial court. Butler v. Superior Court (App. 6 Dist. 2000) 93 Cal.Rptr.2d 468, 78



Cal.App.4th 1171. Mandamus  168(3)

Denial without opinion of habeas corpus relief from retrial under Sexually Violent Predators Act did not estop
prisoner from raising, on direct appeal from commitment following second trial, same issue of whether Act
barred retrial following jury deadlock; denial of habeas relief did not conclusively evidence that denial was
upon merits. People v. Turner (App. 4 Dist. 2000) 93 Cal.Rptr.2d 459, 78 Cal.App.4th 1131, review denied.
Habeas Corpus  900.1

Decision of California Court of Appeal, rejecting petitioner's claim that he was denied procedural due process
because petition seeking to commit him under Sexually Violent Predators Act (SVPA) was filed after his
scheduled release date, was not contrary to, and did not involve an unreasonable application of, clearly
established Supreme Court precedent, and it did not involve unreasonable determination of facts, and, thus,
petitioner was not entitled to federal habeas relief. Pederson v. Hunter, N.D.Cal.2003, 2003 WL 21982789,
Unreported. Habeas Corpus  537.1

Determination by California Court of Appeal was reasonable, that term "likely" in Sexually Violent Predators
Act (SVPA) did not circumvent or dilute SVPA's overall requirement that dangerousness be proved "beyond a
reasonable doubt," and, consequently, citizen was not denied due process when jury found him to be sexually
violent predator, and, therefore, citizen was not entitled to federal habeas relief. Pederson v. Hunter,
N.D.Cal.2003, 2003 WL 21982789, Unreported. Habeas Corpus  537.1

California Court of Appeal's rejection of petitioner's claim, that Sexually Violent Predators Act (SVPA)
constituted cruel and unusual punishment because it provided for potential lifetime confinement of those who
might be unamenable to treatment and for whom treatment need not be even potentially successful, was not
contrary to, and did not involve unreasonable application of, clearly established Supreme Court precedent, and,
thus, petitioner was not entitled to federal habeas relief. Pederson v. Hunter, N.D.Cal.2003, 2003 WL
21982789, Unreported. Habeas Corpus  537.1

Decision of California Court of Appeal, rejecting petitioner's claim that punitive nature of Sexually Violent
Predators Act (SVPA) violated double jeopardy or ex post facto clauses, did not involve unreasonable
application of clearly established Supreme Court precedent, and, thus, petitioner was not entitled to federal
habeas relief. Pederson v. Hunter, N.D.Cal.2003, 2003 WL 21982789, Unreported. Habeas Corpus  466;
Habeas Corpus  537.1

California Court of Appeal's rejection of petitioner's equal protection claim to Sexually Violent Predators Act
(SVPA) was not contrary to, or unreasonable application of, clearly established Supreme Court precedent, and it
did not result in decision that was based on unreasonable determination of facts, and, thus, petitioner was not
entitled to federal habeas relief. Pederson v. Hunter, N.D.Cal.2003, 2003 WL 21982789, Unreported. Habeas
Corpus  537.1

California Court of Appeal's rejection of petitioner's claim, that evidence was not sufficient to civilly commit
him to state hospital under Sexually Violent Predators Act (SVPA), was not contrary to, and did not involve
unreasonable application of, clearly established Supreme Court precedent, or unreasonable determination of
facts, and, thus, petitioner was not entitled to federal habeas relief. Pederson v. Hunter, N.D.Cal.2003, 2003 WL
21982789, Unreported. Habeas Corpus  537.1

The predatory nature of previous offenses is not a necessary element in evaluating the applicability of the
Sexually Violent Predators Act (SVPA). Pederson v. Hunter, N.D.Cal.2003, 2003 WL 21982789, Unreported.
Mental Health  454

13. Retrial

Section of Sexually Violent Predators Act providing that court shall direct that person be released if jury is not
satisfied beyond reasonable doubt that person is sexually violent predator (SVP) does not bar retrial if no
finding or verdict can be made either way by deadlocked jury. People v. Turner (App. 4 Dist. 2000) 93



Cal.Rptr.2d 459, 78 Cal.App.4th 1131, review denied. Mental Health  464

14. Recommitment, generally

A trial court has the inherent power to consolidate successive civil recommitment proceedings under the
Sexually Violent Predators Act (SVPA). Litmon v. Superior Court (App. 6 Dist. 2004) 21 Cal.Rptr.3d 21, 123
Cal.App.4th 1156, review denied. Action  57(1)

The trial on any petition for commitment or recommitment under the Sexually Violent Predators Act (SVPA)
must focus on the person's current mental condition, as it is the present inability to control sexually violent
behavior which gives rise to the likelihood that more crimes will occur, and which makes the SVP dangerous if
not confined. Litmon v. Superior Court (App. 6 Dist. 2004) 21 Cal.Rptr.3d 21, 123 Cal.App.4th 1156, review
denied. Mental Health  465(1)

Mandamus writ review was available to resolve question whether serial petitions for recommitment under the
Sexually Violent Predators Act (SVPA) could be consolidated for trial, despite mootness owing to fact that first
two-year recommitment period for two sexually violent predators (SVPs) had passed without trial having yet
been held on People's first recommitment petitions, as question was important one, affecting the public interest,
which was capable of repetition yet evading review. Litmon v. Superior Court (App. 6 Dist. 2004) 21
Cal.Rptr.3d 21, 123 Cal.App.4th 1156, review denied. Mandamus  16(1)

Mandamus writ review was available to resolve question whether serial petitions for recommitment under the
Sexually Violent Predators Act (SVPA) could be consolidated for trial, as issue was one of first impression and
writ review was appropriate to provide guidance to the bench and bar on SVPA trial procedures. Litmon v.
Superior Court (App. 6 Dist. 2004) 21 Cal.Rptr.3d 21, 123 Cal.App.4th 1156, review denied. Mandamus 
32

Section of the Sexually Violent Predator Act (SVPA) which prescribes the prefiling administrative
requirements necessarily comes into play whenever the state seeks to recommit a sexually violent predator.
People v. Superior Court (App. 5 Dist. 2000) 101 Cal.Rptr.2d 874, 85 Cal.App.4th 207. Mental Health  466

14.3. Extended commitments

Senate Bill 1128 and Proposition 83, which amended Sexually Violent Predator Act (SVPA) to change
commitment from two years to indefinite term and deleted SVPA provisions for proceedings to extend
commitments, did not deprive court of jurisdiction to proceed on petitions to extend commitments of
committees previously subjected to involuntary two-year commitment that were pending when amendments
were enacted, even though amendments contained no express savings clause; intent behind both Senate Bill
1128 and Proposition 83 was to strengthen and improve laws that punish and control sexual offenders, not to
allow release of current committees, and thus savings clause was implied. Bourquez v. Superior Court (App. 3
Dist. 2007) 68 Cal.Rptr.3d 142, 156 Cal.App.4th 1275, review denied. Mental Health  465(2); Mental
Health  466

The procedures for an initial commitment as a sexually violent predator also apply to an extended commitment
to the extent possible. People v. Ward (App. 4 Dist. 2002) 118 Cal.Rptr.2d 599, 97 Cal.App.4th 631, review
denied. Mental Health  465(2)

14.7. Jurisdiction

Trial court did not lose jurisdiction when it dismissed state's first petition for defendant's extended commitment
as a sexually violent predator, on the basis that petition was supported by only one psychological evaluation;
procedural defects did not deprive court of jurisdiction, two evaluations were not required, and state refiled
petition the same day original petition was dismissed. People v. Ward (App. 4 Dist. 2002) 118 Cal.Rptr.2d 599,
97 Cal.App.4th 631, review denied. Mental Health  455

15. Continuance



Trial court acted properly in dismissing the People's petition to recommit a sex offender under the Sexually
Violent Predator Act (SVPA) without granting the People a continuance in order to satisfy statutory
requirement of providing two concurring evaluations that the offender was a sexually violent predator, where
the People never informed trial court that they wanted additional time to comply; court could not be faulted for
failing to grant continuance that was never requested. People v. Superior Court (App. 5 Dist. 2000) 101
Cal.Rptr.2d 874, 85 Cal.App.4th 207. Mental Health  466

16. Mootness

People's motion for reconsideration of trial court's decision dismissing a petition to recommit a sex offender
under the Sexually Violent Predator Act (SVPA) was rendered moot by the Court of Appeal's issuance of stay
requested by the People in their petition for writ of mandate. People v. Superior Court (App. 5 Dist. 2000) 101
Cal.Rptr.2d 874, 85 Cal.App.4th 207. Mental Health  467

17. Justiciable controversy

Issue of whether the People could proceed on a new petition to extend commitment of sex offender under
Sexually Violent Predator Act (SVPA), following dismissal of their first petition to extend commitment, was
not ripe for the Court of Appeal's consideration, in proceedings on the People's petition for writ of mandate
challenging dismissal of the first petition; trial court was to have first crack at whether it could and should
proceed on the new petition. People v. Superior Court (App. 5 Dist. 2000) 101 Cal.Rptr.2d 874, 85 Cal.App.4th
207. Mental Health  467

18. Probable cause hearing

Amendments to sexually violent predator (SVP) statutes did not eliminate requirement of probable cause
hearing for extension of commitment, even though amendments changed type of petition to be filed from "new
petition" to "petition to extend commitment." Cooley v. Superior Court (App. 2 Dist. 2001) 107 Cal.Rptr.2d
724, 89 Cal.App.4th 785, review denied. Mental Health  466

§ 6604.1. Indeterminate term of commitment 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) The indeterminate term of commitment provided for in Section 6604 shall commence on the date upon
which the court issues the initial order of commitment pursuant to that section.

(b) The person shall be evaluated by two practicing psychologists or psychiatrists, or by one practicing
psychologist and one practicing psychiatrist, designated by the State Department of Mental Health.  The
provisions of subdivisions (c) to (i), inclusive, of Section 6601 shall apply to evaluations performed for
purposes of extended commitments.  The rights, requirements, and procedures set forth in Section 6603 shall
apply to all commitment proceedings.

CREDIT(S)
(Added by Stats.1998, c. 19 (S.B.536), § 5, eff. April 14, 1998.  Amended by Stats.1998, c. 961 (S.B.1976), § 7,
eff. Sept. 29, 1998; Stats.2000, c. 420 (S.B.2018), § 4, eff. Sept. 13, 2000; Stats.2006, c. 337 (S.B.1128),§ 56,
eff. Sept. 20, 2006; Initiative Measure (Prop. 83, § 28, approved Nov. 7, 2006, eff. Nov. 8, 2006).)

Historical Notes

Historical And Statutory Notes

1998 Legislation
Stats.1998, c. 961, substituted "become inoperative on July 1, 2001, and as of January 1, 2002" for



"remain in effect only until January 1, 1999, and as of that date" and "2002" for "1999".
Section 10 of Stats.1998, c. 19, provides:
"Sec. 10. The Legislature finds and declares that the provisions of Article 4 (commencing with

Section 6600) of Chapter 2 of Part 2 of Division 6 of the Welfare and Institutions Code establish
a civil mental health commitment for a period of two years for persons found to be sexually
violent predators and that, consistent with a civil mental health commitment, credits that may
reduce a term of imprisonment are not applicable.  Accordingly, the Legislature finds and
declares that Section 5 of this act, which adds Section 6604.1 to the Welfare and Institutions
Code, does not constitute a change in, but is declaratory of, existing law."

2000 Legislation
Stats.2000, c. 420 (S.B.2018) rewrote the section, which formerly read:
"(a) The two-year term of commitment provided for in Section 6604 shall commence on the date upon

which the court issues the initial order of commitment pursuant to that section.  The two-year term
shall not be reduced by any time spent in a secure facility prior to the order of commitment.  For
subsequent extended commitments, the term of commitment shall be from the date of the
termination of the previous commitment.

"(b) This section shall become inoperative on July 1, 2001, and, as of January 1, 2002, is repealed,
unless a later enacted statute that is enacted before January 1, 2002, deletes or extends the dates on
which it becomes inoperative and is repealed."

Another § 6604.1, added by Stats.1998, c. 961 (S.B.1976), § 8, relating to the commitment term, which
by its own terms provided that it was to become operative July 1, 2001, was repealed by Stats.2000,
c. 420 (S.B.2018), § 5.

2006 Legislation
Stats.2006, c. 337, in subd.(a), substituted "indeterminate" for "two-year", and deleted the second and

third sentences, which had read, "The initial two-year term shall not be reduced by any time spent in
a secure facility prior to the order of commitment.  For any subsequent extended commitments, the
term of commitment shall be for two years commencing from the date of the termination of the
previous commitment."; and in subd.(b), in the second sentence substituted "pursuant to a trial
conducted pursuant to subdivision (f) of Section 6605" for "for purposes of extended commitments",
and in the third sentence, substituted "all" for "extended".

For short title of act, legislative findings and declarations, and appropriations, severability, cost
reimbursement, and urgency effective provisions relating to Stats.2006, c. 337 (S.B.1128), see
Historical and Statutory Notes under Government Code § 68152.

Initiative Measure (Prop. 83), rewrote subd.(a); and in subd.(b), substituted "all commitment
proceedings" for "extended commitment proceedings".  Prior to amendment, subd.(a) had read:

"(a) The two-year term of commitment provided for in Section 6604 shall commence on the date upon
which the court issues the initial order of commitment pursuant to that section.  The initial two-year
term shall not be reduced by any time spent in a secure facility prior to the order of commitment.
For any subsequent extended commitments, the term of commitment shall be for two years
commencing from the date of the termination of the previous commitment."

Short title, findings and declarations, intent, severability, and amendment provisions relating to
Initiative Measure (Prop. 83), see Historical and Statutory Notes under Penal Code § 209.

Research References

Constitutional Provisions

Constitution Art. 2, § 10, and Art. 18, § 4, provide in part that an initiative statute or referendum (Art. 2,
§ 10), or an amendment or revision of the Constitution (Art. 18, § 4), "approved by a majority of
votes thereon takes effect the day after the election unless the measure provides otherwise."



Law Review And Journal Commentaries

Closing the loophole in California's Sexually Violent Predator Act: Jessica's Law's band-aid will not
result in treatment for sexual predators.  Melissa M. Mathews, 39 McGeorge L. Rev. 877 (2008).

The coalescence of law and science in an era of school drug testing:  BeyondVernonia, Earls and
Joye.  George S. Yacoubian, Jr. 27 J. Juvenile L., 1 (2006).

A primer on the civil trial of a sexually violent predator.  Judge Joan Comparet-Cassani, 37 San
Diego L.Rev. 1057 (Fall 2000).

United States Code Annotated

Child protection, civil commitment, dangerous sexual offenders, state programs, see 42 U.S.C.A. §
16971.

Civil commitment, sexually dangerous persons, see 18 U.S.C.A. § 4248.

United States Supreme Court

Sexually violent predators, civil confinement, ex post facto and double jeopardy claims, see Seling
v. Young, 2001, 121 S.Ct. 727, 531 U.S. 250, 148 L.Ed.2d 734, on remand 248 F.3d 1197.

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §1417E
Cal Jur 3d Incomp §22

Notes Of Decisions

Commitment credits 1
Construction and application   3/4 
Due process   3/8 
Equal protection   1/2 
Extended commitments 5
Final judgment 1.5
Precommitment custody credits 2
Preservation of issues 6
Probable cause hearing 3
Retroactive application   7/8 
Subsequent extension proceedings 5.5
Tolling of statute of limitations 4
Validity   1/4 

. Validity

Civil detainee awaiting adjudication and eventual commitment under California Sexually Violent Predator Act
(SVPA) was not denied access to courts by reason of his limited access to law library in county jail, absent
indication that he was injured, such as by an inability to file a complaint, by reason of the restrictions. Jones v.
Blanas, C.A.9 (Cal.)2004, 393 F.3d 918, certiorari denied 126 S.Ct. 351, 546 U.S. 820, 163 L.Ed.2d 61.
Constitutional Law  2325; Mental Health  459

Genuine issues of fact, as to whether restrictive conditions of confinement of civil detainee awaiting
proceedings under California Sexually Violent Predator Act (SVPA) were justified by legitimate, non-punitive
interests and were not excessive in relation to those interests, precluded summary judgment on substantive due
process claim. Jones v. Blanas, C.A.9 (Cal.)2004, 393 F.3d 918, certiorari denied 126 S.Ct. 351, 546 U.S. 820,



163 L.Ed.2d 61. Federal Civil Procedure  2491.5

Presumption of punitiveness in violation of substantive due process arose from civil detainee's confinement in
restrictive conditions of administrative segregation section of county jail awaiting proceedings under Sexually
Violent Predator Act (SVPA), notwithstanding statutory obligation to keep SVPA detainees separate from
general population. Jones v. Blanas, C.A.9 (Cal.)2004, 393 F.3d 918, certiorari denied 126 S.Ct. 351, 546 U.S.
820, 163 L.Ed.2d 61. Civil Rights  1406; Constitutional Law  4344

Status of the detainee awaiting proceedings under Sexually Violent Predator Act (SVPA) as one who has
previously been convicted of crime does not limit substantive due process right to avoid punishment to which
detainee is entitled while civilly confined. Jones v. Blanas, C.A.9 (Cal.)2004, 393 F.3d 918, certiorari denied
126 S.Ct. 351, 546 U.S. 820, 163 L.Ed.2d 61. Constitutional Law  4344

When an individual awaiting Sexually Violent Predator Act (SVPA) adjudication is detained under conditions
more restrictive than those the individual would face following SVPA commitment, court will presume the
treatment is punitive in violation of Due Process Clause. Jones v. Blanas, C.A.9 (Cal.)2004, 393 F.3d 918,
certiorari denied 126 S.Ct. 351, 546 U.S. 820, 163 L.Ed.2d 61. Constitutional Law  4344

When a Sexually Violent Predator Act (SVPA) detainee is confined in conditions identical to, similar to, or
more restrictive than, those in which his criminal counterparts are held, court will presume that the detainee is
being subjected to punishment in violation of Due Process Clause. Jones v. Blanas, C.A.9 (Cal.)2004, 393 F.3d
918, certiorari denied 126 S.Ct. 351, 546 U.S. 820, 163 L.Ed.2d 61. Constitutional Law  4344

. Due process

Decision by the People to seek to retroactively convert original order committing defendant to a two-year term
as a sexually violent predator under the Sexually Violent Predator Act (SVPA) to an indeterminate term,
following adoption of amendment to the SVPA allowing indeterminate terms, did not constitute an
abandonment by the People of motion to extend defendant's commitment such that due process otherwise would
require the release of defendant when trial court order retroactively converting original commitment to an
indeterminate commitment was reversed on appeal, as the People's motion to extend defendant's commitment
was timely filed, and the trial court had stayed the proceedings on the extension until the resolution of
defendant's appeal. People v. Whaley (App. 6 Dist. 2008) 73 Cal.Rptr.3d 133, 160 Cal.App.4th 779, review
denied. Mental Health  467

Sexually violent predator (SVP) serving two-year commitment was not denied due process when the People
amended petition on date of trial to seek indeterminate extension under recent amendments to Sexually Violent
Predators Act (SVPA); allegations against which SVP needed to be prepared to defend were unaffected by
amendments to SVPA, and nothing suggested continuance would have been unavailable to him had he needed
one in order adequately to address statutory change. People v. Carroll (App. 5 Dist. 2007) 69 Cal.Rptr.3d 816,
158 Cal.App.4th 503, as modified, review denied. Mental Health  457

. Equal protection

Sexually Violent Predators Act's (SVPA) denial of custody credits was valid on equal protection grounds as
applied to sex offender who spent over four years in custody before being found a sexually violent predator;
fact that some sexually violent predators would remain in custody longer than others was justified by state's
compelling interest in ensuring each such person received maximum term of two years of treatment, and by the
need to protect the public. People v. Hubbart (App. 6 Dist. 2001) 106 Cal.Rptr.2d 490, 88 Cal.App.4th 1202,
rehearing denied, review denied, certiorari denied 122 S.Ct. 1097, 534 U.S. 1143, 151 L.Ed.2d 994.
Constitutional Law  3174; Mental Health  433(2)

For equal protection purposes, to the extent that any disparate treatment may exist among persons committed as
sexually violent predators (SVPs) based on fact that term of commitment runs from date of commitment order
regardless of how long the person has been in custody awaiting trial, that disparity is justified by state's
compelling interest in ensuring each person committed as an SVP receive a maximum term of two years of



treatment, and in protecting the public from premature release of a person whose mental disorder makes it likely
that he or she will engage in sexually violent behavior. People v. Poe (App. 1 Dist. 1999) 88 Cal.Rptr.2d 437,
74 Cal.App.4th 826. Constitutional Law  3175; Mental Health  433(2)

. Construction and application

Initial order under the Sexually Violent Predator Act (SVPA) committing defendant, convicted of rape and
forcible oral copulation, to a two year commitment term as a sexually violent predator, was not akin to an
injunction such that it could be modified by the People six years later to provide for an indeterminate term
retroactively; in committing an individual as a sexually violent predator, a court was not ordering the individual
to refrain from acting in a particular manner, and instead individuals were committed under the SVPA with the
intent that they would be confined and treated until such time that it could be determined that they no longer
presented a threat to society. People v. Whaley (App. 6 Dist. 2008) 73 Cal.Rptr.3d 133, 160 Cal.App.4th 779,
review denied. Mental Health  465(2)

Amendments to Sexually Violent Predator Act (SVPA) which provided for an indeterminate term of
commitment only applied prospectively, and did not apply retroactively such that the People could file a motion
to convert first commitment of defendant, convicted of rape and forcible oral copulation, to an indeterminate
term; amendments did not contain an express statement of retroactivity, there was no clear indication in ballot
pamphlet for the associated initiative measure that the voters intended an indeterminate term to be applied
retroactively to completed commitment proceedings, and nothing in the statute provided the requisite
unequivocal and inflexible statement of retroactivity. People v. Whaley (App. 6 Dist. 2008) 73 Cal.Rptr.3d 133,
160 Cal.App.4th 779, review denied. Mental Health  465(2)

Applying amendments to Sexually Violent Predators Act (SVPA), which changed commitment from two-years
to indeterminate, to sexually violent predator (SVP) serving two-year commitment, was not improper
retroactive application of amendment, even though two-year commitment was still in effect when People filed
petition for extension; SVP was subject to recommitment for indeterminate term because of status of his mental
condition after amendments became effective, and thus those amendments applied only to events occurring after
their enactment. People v. Carroll (App. 5 Dist. 2007) 69 Cal.Rptr.3d 816, 158 Cal.App.4th 503, as modified,
review denied. Mental Health  465(2); Statutes  278.29

Amendments to Sexually Violent Predator Act (SVPA) changing commitment from two years to indeterminate
were intended to apply to sexually violent predators (SVP) currently serving two-year terms, such that court
was authorized to extend SVP's commitment to indeterminate period, even though statutory two-year
commitment was in effect at time petition for extension was filed. People v. Carroll (App. 5 Dist. 2007) 69
Cal.Rptr.3d 816, 158 Cal.App.4th 503, as modified, review denied. Mental Health  465(2)

Applying amended provisions of Sexually Violent Predator Act (SVPA), which changed commitment term
from two years to indefinite, to committees subjected to two-year whose petitions to extend their commitments
were pending when amendments were passed, did not constitute retroactive application of amendment;
proceeding to extend SVPA commitment focused on committee's current mental state, and thus amendments did
not attach new legal consequences to conduct that completed before effective date of law. Bourquez v. Superior
Court (App. 3 Dist. 2007) 68 Cal.Rptr.3d 142, 156 Cal.App.4th 1275, review denied. Mental Health 
465(2)

. Retroactive application

Amended statute that deleted two-year terms of involuntary commitment of sex offender as sexually violent
predator and provided for indeterminate terms, with period of commitment to begin as of initial date of
commitment order, did not apply retroactively to sex offender's initial commitment order issued under prior
statute. People v. Litmon (App. 6 Dist. 2008) 76 Cal.Rptr.3d 122, 162 Cal.App.4th 383, review denied. Mental
Health  433(2)

1. Commitment credits



Sex offender who received two-year civil commitment as a sexually violent predator was not entitled to credit
against that term of commitment for the 231 days he was in jail before jury made its finding. People v. Ward
(App. 4 Dist. 1999) 83 Cal.Rptr.2d 828, 71 Cal.App.4th 368, as modified, review denied. Mental Health 
465(2)

1.5. Final judgment

Initial order under the Sexually Violent Predator Act (SVPA) committing defendant, convicted of rape and
forcible oral copulation, to a two year commitment term as a sexually violent predator, was a final judgment
that could not be modified by the People six years later to provide for an indeterminate term retroactively; the
initial order committing defendant was a determination of defendant's mental state at that time, and though the
trial court had continuing supervisory responsibilities under the SVPA, none of the responsibilities involved a
review of the first commitment order or involved a determination of an issue left for future determination.
People v. Whaley (App. 6 Dist. 2008) 73 Cal.Rptr.3d 133, 160 Cal.App.4th 779, review denied. Mental Health

 465(2)

2. Precommitment custody credits

Two-year term of commitment of a sexually violent predator (SVP) under the Sexually Violent Predators Act
(SVPA) is measured from the date of the commitment order; there is no credit for the time an SVP is in custody
after being released from prison but before the commitment order. People v. Ciancio (App. 2 Dist. 2003) 134
Cal.Rptr.2d 531, 109 Cal.App.4th 175, modified on denial of rehearing, review denied. Mental Health 
465(2)

Sexually Violent Predator (SVP) Act did not provide for precommitment custody credits, even prior to
enactment of provision that expressly disclaimed any reduction of term of commitment based on
precommitment custody. People v. Poe (App. 1 Dist. 1999) 88 Cal.Rptr.2d 437, 74 Cal.App.4th 826. Mental
Health  465(2)

3. Probable cause hearing

Amendments to sexually violent predator (SVP) statutes did not eliminate requirement of probable cause
hearing for extension of commitment, even though amendments changed type of petition to be filed from "new
petition" to "petition to extend commitment." Cooley v. Superior Court (App. 2 Dist. 2001) 107 Cal.Rptr.2d
724, 89 Cal.App.4th 785, review denied. Mental Health  466

4. Tolling of statute of limitations

California's equitable tolling doctrine operates to toll a statute of limitations for a claim asserted by a
continuously confined civil detainee who has pursued his claim in good faith. Jones v. Blanas, C.A.9
(Cal.)2004, 393 F.3d 918, certiorari denied 126 S.Ct. 351, 546 U.S. 820, 163 L.Ed.2d 61. Limitation Of Actions

 104.5

Under California law, civil detainee who had been subject of actual, uninterrupted incarceration pending
proceedings under Sexually Violent Predator Act (SVPA) and who had acted in good faith to pursue his claims,
despite limited access to law library and visitors, was entitled to equitable tolling of one-year statute of
limitations applicable to his civil rights action; conditions of his confinement were similar, but in some respects
more restrictive than those of criminal inmates. Jones v. Blanas, C.A.9 (Cal.)2004, 393 F.3d 918, certiorari
denied 126 S.Ct. 351, 546 U.S. 820, 163 L.Ed.2d 61. Limitation Of Actions  104.5

5. Extended commitments

Senate Bill 1128 and Proposition 83, which amended Sexually Violent Predator Act (SVPA) to change
commitment from two years to indefinite term and deleted SVPA provisions for proceedings to extend
commitments, did not deprive court of jurisdiction to proceed on petitions to extend commitments of
committees previously subjected to involuntary two-year commitment that were pending when amendments



were enacted, even though amendments contained no express savings clause; intent behind both Senate Bill
1128 and Proposition 83 was to strengthen and improve laws that punish and control sexual offenders, not to
allow release of current committees, and thus savings clause was implied. Bourquez v. Superior Court (App. 3
Dist. 2007) 68 Cal.Rptr.3d 142, 156 Cal.App.4th 1275, review denied. Mental Health  465(2); Mental
Health  466

5.5. Subsequent extension proceedings

A subsequent extension proceeding under the Sexually Violent Predator Act (SVPA) results in essentially a
new determination of sexually violent predator status and is not the mere continuation of an earlier proceeding.
People v. Whaley (App. 6 Dist. 2008) 73 Cal.Rptr.3d 133, 160 Cal.App.4th 779, review denied. Mental Health

 466

6. Preservation of issues

By failing to object at trial, sexually violent predator (SVP) serving two-year commitment waived any due
process claim to People's seeking indeterminate extension of commitment under recent amendments to Sexually
Violent Predators Act (SVPA). People v. Carroll (App. 5 Dist. 2007) 69 Cal.Rptr.3d 816, 158 Cal.App.4th 503,
as modified, review denied. Mental Health  467

§ 6605. Post-commitment examinations; filing of report with court; petition for conditional release;
hearing; burden of proof; term of commitment; request for review by Department of Mental Health 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) A person found to be a sexually violent predator and committed to the custody of the State Department of
Mental Health shall have a current examination of his or her mental condition made at least once every year.
The annual report shall include consideration of whether the committed person currently meets the definition of
a sexually violent predator and whether conditional release to a less restrictive alternative or an unconditional
release is in the best interest of the person and conditions can be imposed that would adequately protect the
community.  The State Department of Mental Health shall file this periodic report with the court that committed
the person under this article.  The report shall be in the form of a declaration and shall be prepared by a
professionally qualified person.  A copy of the report shall be served on the prosecuting agency involved in the
initial commitment and upon the committed person.  The person may retain, or if he or she is indigent and so
requests, the court may appoint, a qualified expert or professional person to examine him or her, and the expert
or professional person shall have access to all records concerning the person.

(b) If the State Department of Mental Health determines that either: (1) the person's condition has so changed
that the person no longer meets the definition of a sexually violent predator, or (2) conditional release to a less
restrictive alternative is in the best interest of the person and conditions can be imposed that adequately protect
the community, the director shall authorize the person to petition the court for conditional release to a less
restrictive alternative or for an unconditional discharge.  The petition shall be filed with the court and served
upon the prosecuting agency responsible for the initial commitment.  The court, upon receipt of the petition for
conditional release to a less restrictive alternative or unconditional discharge, shall order a show cause hearing
at which the court can consider the petition and any accompanying documentation provided by the medical
director, the prosecuting attorney, or the committed person.

(c) If the court at the show cause hearing determines that probable cause exists to believe that the committed
person's diagnosed mental disorder has so changed that he or she is not a danger to the health and safety of
others and is not likely to engage in sexually violent criminal behavior if discharged, then the court shall set a
hearing on the issue.

(d) At the hearing, the committed person shall have the right to be present and shall be entitled to the benefit of
all constitutional protections that were afforded to him or her at the initial commitment proceeding.  The



attorney designated by the county pursuant to subdivision (i) of Section 6601 shall represent the state and shall
have the right to demand a jury trial and to have the committed person evaluated by experts chosen by the state.
The committed person also shall have the right to demand a jury trial and to have experts evaluate him or her on
his or her behalf.  The court shall appoint an expert if the person is indigent and requests an appointment.  The
burden of proof at the hearing shall be on the state to prove beyond a reasonable doubt that the committed
person's diagnosed mental disorder remains such that he or she is a danger to the health and safety of others and
is likely to engage in sexually violent criminal behavior if discharged.  Where the person's failure to participate
in or complete treatment is relied upon as proof that the person's condition has not changed, and there is
evidence to support that reliance, the jury shall be instructed substantially as follows:

"The committed person's failure to participate in or complete the State Department of Mental Health Sex
Offender Commitment Program (SOCP) are facts that, if proved, may be considered as evidence that the
committed person's condition has not changed.  The weight to be given that evidence is a matter for the jury to
determine."

(e) If the court or jury rules against the committed person at the hearing conducted pursuant to subdivision (d),
the term of commitment of the person shall run for an indeterminate period from the date of this ruling.  If the
court or jury rules for the committed person, he or she shall be unconditionally released and unconditionally
discharged.

(f) In the event that the State Department of Mental Health has reason to believe that a person committed to it as
a sexually violent predator is no longer a sexually violent predator, it shall seek judicial review of the person's
commitment pursuant to the procedures set forth in Section 7250 in the superior court from which the
commitment was made.  If the superior court determines that the person is no longer a sexually violent predator,
he or she shall be unconditionally released and unconditionally discharged.

CREDIT(S)
(Added by Stats.1995, c. 763 (A.B.888), § 3.  Amended by Stats.2006, c. 337 (S.B.1128), § 57, eff. Sept. 20,
2006; Initiative Measure (Prop. 83, § 29, approved Nov. 7, 2006, eff. Nov. 8, 2006); Stats.2009, c. 61
(S.B.669),§ 1.)

Historical Notes

Historical And Statutory Notes

2006 Legislation
Stats.2006, c. 337, in subd.(d), added the sixth sentence; and in subd.(e), substituted "an indeterminate

period" for "a period of two years".
For short title of act, legislative findings and declarations, and appropriations, severability, cost

reimbursement, and urgency effective provisions relating to Stats.2006, c. 337 (S.B.1128), see
Historical and Statutory Notes under Government Code § 68152.

Initiative Measure (Prop. 83), rewrote subds.(a) and (b); and in subd.(e), substituted "an indeterminate
period" for "a period of two years".  Prior to amendment, subds.(a) and (b) had read:

"(a) A person found to be a sexually violent predator and committed to the custody of the State
Department of Mental Health shall have a current examination of his or her mental condition made
at least once every year.  The person may retain, or if he or she is indigent and so requests, the court
may appoint, a qualified expert or professional person to examine him or her, and the expert or
professional person shall have access to all records concerning the person.

"(b)  The director shall provide the committed person with an annual written notice of his or her right to
petition the court for conditional release under Section 6608.  The notice shall contain a waiver of
rights.  The director shall forward the notice and waiver form to the court with the annual report.  If
the person does not affirmatively waive his or her right to petition the court for conditional release,
the court shall set a show cause hearing to determine whether facts exist that warrant a hearing on



whether the person's condition has so changed that he or she would not be a danger to the health and
safety of others if discharged.  The committed person shall have the right to be present and to have
an attorney represent him or her at the show cause hearing."

Short title, findings and declarations, intent, severability, and amendment provisions relating to
Initiative Measure (Prop. 83), see Historical and Statutory Notes under Penal Code § 209.

2009 Legislation
Stats.2009, c. 61 (S.B.669), in subd.(a), in the third sentence, and in subd.(b), in the first sentence,

inserted "State" preceding "Department"; in subd.(d), added the last sentence and the undesignated
paragraph following; and made a nonsubstantive change.

1998 Main Volume
Legislative findings and declarations relating to Stats.1995, c. 763 (A.B.888), see Historical and

Statutory Notes under Welfare and Institutions Code § 6600.
Another § 6605, added by Stats.1995, c. 762 (S.B.1143), § 3, relating to post-commitment examinations

and a petition for conditional release, was repealed by Stats.1997, c. 17 (S.B.947), § 151.
Subordination of legislation by Stats.1997, c. 17 (S.B.947), to other 1997 legislation, see Historical and

Statutory Notes under Business and Professions Code § 30.
Former § 6605, added by Stats.1951, c. 1101, § 1, relating to temporary admission of mentally

irresponsible persons to state hospitals, was repealed by Stats.1965, c. 391, § 38, eff. May 25, 1965.

Research References

Constitutional Provisions

Constitution Art. 2, § 10, and Art. 18, § 4, provide in part that an initiative statute or referendum (Art. 2,
§ 10), or an amendment or revision of the Constitution (Art. 18, § 4), "approved by a majority of
votes thereon takes effect the day after the election unless the measure provides otherwise."

Law Review And Journal Commentaries

The California Sexually Violent Predator Act and the failure to mentally evaluate sexually violent
child molesters.  Nicole Yell, 33 Golden Gate U. L.Rev. 295 (2003).

Closing the loophole in California's Sexually Violent Predator Act: Jessica's Law's band-aid will not
result in treatment for sexual predators.  Melissa M. Mathews, 39 McGeorge L. Rev. 877 (2008).

The coalescence of law and science in an era of school drug testing:  BeyondVernonia, Earls and
Joye.  George S. Yacoubian, Jr. 27 J. Juvenile L., 1 (2006).

A primer on the civil trial of a sexually violent predator.  Judge Joan Comparet-Cassani, 37 San
Diego L.Rev. 1057 (Fall 2000).

When hysteria and good intentions collide: Constitutional considerations of California's sexual
predator punishment and control act.  Anna Barvir, 29 Whittier L. Rev. 679 (2008).

United States Code Annotated

Child protection, civil commitment, dangerous sexual offenders, state programs, see 42 U.S.C.A. §
16971.

Civil commitment, sexually dangerous persons, see 18 U.S.C.A. § 4248.

United States Supreme Court

Sexually violent predators, civil confinement, ex post facto and double jeopardy claims, see Seling
v. Young, 2001, 121 S.Ct. 727, 531 U.S. 250, 148 L.Ed.2d 734, on remand 248 F.3d 1197.

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §1417E
Cal Jur 3d Incomp §§24, 26, 27



Notes Of Decisions

Discretion of court 5
Due process 1
Evidence 9
Experts 6
Habeas corpus 10
Nature of proceedings 2
Purpose 1.5
Review 8
Sexually violent predator status 3
Standard of proof 7
Waiver 4
Weight and sufficiency of evidence 9

1. Due process

At annual show cause hearing on mental condition of sex offender who was committed as sexually violent
predator (SVP), due process did not require trial court to grant offender's request for appointment of mental
health expert; offender's fundamental liberty interest was accorded less significance at show cause hearing, state
had legitimate interest in conserving financial resources, it was unlikely the appointment of expert would have
altered outcome, and lack of expert did not deprive offender of ability to petition court for full hearing. People
v. Hardacre (App. 2 Dist. 2001) 109 Cal.Rptr.2d 667, 90 Cal.App.4th 1392, modified on denial of rehearing,
review denied. Constitutional Law  4344; Mental Health  466

Supreme Court would examine issue of whether annual "show cause" review hearing afforded defendants
committed under the Sexually Violent Predators Act provided committed individual with right to call witnesses,
and to cross-examine the state's witnesses at the hearing, for guidance of future proceedings before the Court,
though issue was potentially moot, given that it was likely to recur while evading appellate review and involved
matter of public interest. People v. Cheek (2001) 108 Cal.Rptr.2d 181, 25 Cal.4th 894, 24 P.3d 1204. Mental
Health  467

Sexually Violent Predator Act's (SVPA) treatment provisions are not "sham" in violation of due process; Act is
based on premise that sexually violent predators (SVP) suffer from clinically diagnosable mental disorders
which require psychiatric care and treatment, and which are not proper basis for commitment under other
mental health schemes, Act provides for treatment in secure psychiatric facility suited to addressing special
risks SVPs present, commitment and treatment are proper under Act only for so long as person is both mentally
disordered and dangerous, and Act is accompanied by declaration of legislature's intent to establish
nonpunitive, civil commitment scheme covering persons who are to be viewed, "not as criminals, but as sick
persons." Hubbart v. Superior Court (1999) 81 Cal.Rptr.2d 492, 19 Cal.4th 1138, 969 P.2d 584, petition for
certiorari filed 1999 WL 278659. Constitutional Law  4344; Mental Health  433(2)

1.5. Purpose

The primary goal of the Sexually Violent Predator Act (SVPA) is treatment; no punitive purpose was intended.
People v. Sumahit (App. 3 Dist. 2005) 27 Cal.Rptr.3d 233, 128 Cal.App.4th 347, review denied. Mental Health

 453

2. Nature of proceedings

The Civil Discovery Act of 1986 applies to proceedings under the Sexually Violent Predator Act (SVPA), even
though it requires disclosure of some information; the proceedings are a "civil action or special proceeding of a
civil nature." Leake v. Superior Court (App. 3 Dist. 2001) 104 Cal.Rptr.2d 767, 87 Cal.App.4th 675, review



denied. Mental Health  455

3. Sexually violent predator status

An offender previously found to be an sexually violent predator (SVP) remains an SVP if the offender is not
amenable to unsupervised voluntary treatment and will remain a danger to others if unconditionally discharged,
for purposes of recommitment under prior law authorizing two-year commitments, even if the offender is
amenable to involuntary treatment under a supervised release program and locked confinement is no longer
necessary. People v. Superior Court (George) (App. 1 Dist. 2008) 78 Cal.Rptr.3d 711, 164 Cal.App.4th 183.
Mental Health  466

4. Waiver

After being found to be a sexually violent predator (SVP), defendant's refusal to be treated precluded him from
claiming that application of the Sexually Violent Predator Act (SVPA) violated the ex post facto clause of the
federal or state Constitutions on the ground that it was primarily intended to punish him for past crimes;
defendant had the right to refuse treatment, but he could not simultaneously claim that the SVPA was
unconstitutional because it focused too much on punishment and not enough on treatment. People v. Sumahit
(App. 3 Dist. 2005) 27 Cal.Rptr.3d 233, 128 Cal.App.4th 347, review denied. Mental Health  465(3)

After being found to be a sexually violent predator (SVP), a patient's refusal to cooperate in any phase of
treatment may support a finding that he is not prepared to control his untreated dangerousness by voluntary
means if released unconditionally to the community. People v. Sumahit (App. 3 Dist. 2005) 27 Cal.Rptr.3d 233,
128 Cal.App.4th 347, review denied. Mental Health  465(3)

After being found to be a sexually violent predator (SVP), defendant was precluded from challenging the
sufficiency of the evidence that he currently lacked the ability to control his behavior, where he refused to be
interviewed by the state's experts with respect to the current status of the abnormality that formed the basis of
his commitment. People v. Sumahit (App. 3 Dist. 2005) 27 Cal.Rptr.3d 233, 128 Cal.App.4th 347, review
denied. Mental Health  467

Committed individual, an adjudicated sexually violent predator, did not affirmatively waive right to petition for
conditional release to a community treatment program, where Department of Mental Health's notice provided
defendant with option of either petitioning for conditional release or waiving right to so petition, and defendant
checked neither box. People v. Cheek (2001) 108 Cal.Rptr.2d 181, 25 Cal.4th 894, 24 P.3d 1204. Mental Health

 465(5)

5. Discretion of court

At annual show cause hearing on mental condition of sexually violent predator (SVP), the appointment of an
expert to assist the SVP is a matter within the trial court's discretion. People v. Hardacre (App. 2 Dist. 2001)
109 Cal.Rptr.2d 667, 90 Cal.App.4th 1392, modified on denial of rehearing, review denied. Mental Health 
466

6. Experts

Trial court acted within its discretion, at annual show cause hearing on mental condition of sex offender who
was committed as a sexually violent predator (SVP), in denying offender's request for appointment of mental
health expert, where clinical psychologist's report stated that offender had made little progress in treatment
program, but instead had chosen to rely upon his religious values alone as a deterrent to future criminal conduct,
and offender did not dispute accuracy of report's information. People v. Hardacre (App. 2 Dist. 2001) 109
Cal.Rptr.2d 667, 90 Cal.App.4th 1392, modified on denial of rehearing, review denied. Mental Health  466

7. Standard of proof

For purposes of determining whether sexually violent predator (SVP) has shown probable cause to believe that
his mental condition has changed, "probable cause" has a lower threshold of proof than proof beyond a



reasonable doubt or by a preponderance of the evidence, and is defined as a state of facts as would lead a person
of ordinary caution or prudence to believe and conscientiously entertain a strong suspicion of the fact to be
proved. People v. Hardacre (App. 2 Dist. 2001) 109 Cal.Rptr.2d 667, 90 Cal.App.4th 1392, modified on denial
of rehearing, review denied. Mental Health  466

At a show cause hearing on mental condition of sexually violent predator (SVP), the SVP has an evidentiary
burden similar to the prosecution's burden at the preliminary hearing in a felony case: both must establish
probable cause to believe in the existence of the requisite facts. People v. Hardacre (App. 2 Dist. 2001) 109
Cal.Rptr.2d 667, 90 Cal.App.4th 1392, modified on denial of rehearing, review denied. Mental Health  466

8. Review

In reviewing the record to determine the sufficiency of the evidence to support a commitment under Sexually
Violent Predator (SVP) Act, the appellate court may not redetermine the credibility of witnesses, nor reweigh
any of the evidence, and must draw all reasonable inferences, and resolve all conflicts, in favor of the judgment.
People v. Sumahit (App. 3 Dist. 2005) 27 Cal.Rptr.3d 233, 128 Cal.App.4th 347, review denied. Mental Health

 467

In considering the sufficiency of the evidence to support a commitment under Sexually Violent Predator (SVP)
Act, appellate court must review the entire record in the light most favorable to the judgment to determine
whether substantial evidence supports the determination below; to be substantial, the evidence must be of
ponderable legal significance, reasonable in nature, credible, and of solid value. People v. Sumahit (App. 3 Dist.
2005) 27 Cal.Rptr.3d 233, 128 Cal.App.4th 347, review denied. Mental Health  467

In reviewing trial court's determination that sex offender who was committed as sexually violent predator (SVP)
had not established probable cause that he was no longer a danger to others, question was whether the
evidentiary record of the show cause hearing disclosed a rational basis for believing that offender was no longer
a danger to others, accepting any factual findings made by trial court to the extent they were supported by
substantial evidence. People v. Hardacre (App. 2 Dist. 2001) 109 Cal.Rptr.2d 667, 90 Cal.App.4th 1392,
modified on denial of rehearing, review denied. Mental Health  467

9. Weight and sufficiency of evidence

Sex offender who was committed as sexually violent predator (SVP) failed to satisfy, at annual show cause
hearing, his burden of establishing probable cause to believe that his mental condition had changed so that he
was no longer a danger to others; offender refused to participate in second phase of his therapy, and nothing in
annual evaluation suggested that offender was in better position to control his pedophilia than he was when he
was first committed. People v. Hardacre (App. 2 Dist. 2001) 109 Cal.Rptr.2d 667, 90 Cal.App.4th 1392,
modified on denial of rehearing, review denied. Mental Health  466

10. Habeas corpus

New and apparently pending sexually violent predator (SVP) commitment proceeding against petitioner did not
constitute enhancement of petitioner's prior civil commitment, and thus did not give petitioner standing to bring
federal habeas proceedings challenging prior commitment, where prior order of commitment had expired,
current proceedings were based solely on current circumstances, and there were no collateral consequences
arising from prior SVP order. Burris v. Hunter, C.D.Cal.2003, 290 F.Supp.2d 1097. Habeas Corpus  253

§ 6606. Program of treatment; standards; protocol; model; patients who chose not to participate in a
specific course of offender treatment 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) A person who is committed under this article shall be provided with programming by the State Department



of Mental Health which shall afford the person with treatment for his or her diagnosed mental disorder.  Persons
who decline treatment shall be offered the opportunity to participate in treatment on at least a monthly basis.

(b) Amenability to treatment is not required for a finding that any person is a person described in Section 6600,
nor is it required for treatment of that person.  Treatment does not mean that the treatment be successful or
potentially successful, nor does it mean that the person must recognize his or her problem and willingly
participate in the treatment program.

(c) The programming provided by the State Department of Mental Health in facilities shall be consistent with
current institutional standards for the treatment of sex offenders, and shall be based on a structured treatment
protocol developed by the State Department of Mental Health.  The protocol shall describe the number and
types of treatment components that are provided in the program, and shall specify how assessment data will be
used to determine the course of treatment for each individual offender.  The protocol shall also specify
measures that will be used to assess treatment progress and changes with respect to the individual's risk of
reoffense.

(d) Notwithstanding any other provision of law, except as to requirements relating to fire and life safety of
persons with mental illness, and consistent with information and standards described in subdivision (c), the
department is authorized to provide the programming using an outpatient/day treatment model, wherein
treatment is provided by licensed professional clinicians in living units not licensed as health facility beds
within a secure facility setting, on less than a 24-hour a day basis.  The department shall take into consideration
the unique characteristics, individual needs, and choices of persons committed under this article, including
whether or not a person needs antipsychotic medication, whether or not a person has physical medical
conditions, and whether or not a person chooses to participate in a specified course of offender treatment.  The
department shall ensure that policies and procedures are in place that address changes in patient needs, as well
as patient choices, and respond to treatment needs in a timely fashion.  The department, in implementing this
subdivision, shall be allowed by the State Department of Health Services to place health facility beds at
Coalinga State Hospital in suspense for a period of up to six years.  Coalinga State Hospital may remove all or
any portion of its voluntarily suspended beds into active license status by request to the State Department of
Health Services.  The facility's request shall be granted unless the suspended beds fail to comply with current
operational requirements for licensure.

(e) The department shall meet with each patient who has chosen not to participate in a specific course of
offender treatment during monthly treatment planning conferences.  At these conferences the department shall
explain treatment options available to the patient, offer and re-offer treatment to the patient, seek to obtain the
patient's cooperation in the recommended treatment options, and document these steps in the patient's health
record.  The fact that a patient has chosen not to participate in treatment in the past shall not establish that the
patient continues to choose not to participate.

CREDIT(S)
(Added by Stats.1995, c. 763 (A.B.888), § 3.  Amended by Stats.2005, c. 80 (A.B.131), § 20, eff. July 19,
2005.)

Historical Notes

Historical And Statutory Notes

2005 Legislation
Stats.2005, c. 80 (A.B.131), in subd.(a), added the second sentence; and added subds.(d) and (e).
For uncodified provisions relating to Stats.2005, c. 80 (A.B.131), see Historical and Statutory Notes

under Health and Safety Code § 1276.
1998 Main Volume
Legislative findings and declarations relating to Stats.1995, c. 763 (A.B.888), see Historical and



Statutory Notes under Welfare and Institutions Code § 6600.
Another § 6606, added by Stats.1995, c. 762 (S.B.1143), § 3, relating to the program of treatment, was

repealed by Stats.1997, c. 17 (S.B.947), § 151.
Subordination of legislation by Stats.1997, c. 17 (S.B.947), to other 1997 legislation, see Historical and

Statutory Notes under Business and Professions Code § 30.
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Law Review And Journal Commentaries

Closing the loophole in California's Sexually Violent Predator Act: Jessica's Law's band-aid will not
result in treatment for sexual predators.  Melissa M. Mathews, 39 McGeorge L. Rev. 877 (2008).

A primer on the civil trial of a sexually violent predator.  Judge Joan Comparet-Cassani, 37 San
Diego L.Rev. 1057 (Fall 2000).

United States Code Annotated

Child protection, civil commitment, dangerous sexual offenders, state programs, see 42 U.S.C.A. §
16971.

Civil commitment, sexually dangerous persons, see 18 U.S.C.A. § 4248.

United States Supreme Court

Sexually violent predators, civil confinement, ex post facto and double jeopardy claims, see Seling
v. Young, 2001, 121 S.Ct. 727, 531 U.S. 250, 148 L.Ed.2d 734, on remand 248 F.3d 1197.

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §1417E
Cal Jur 3d Incomp §§16, 24

Notes Of Decisions

Construction with other laws 1
Due process 2
Involuntary drug treatment 3
Validity   1/2 

. Validity

Because a competent sexually violent predator (SVP) may be compelled to take antipsychotic medication
without a finding of recent dangerousness, while such a finding is a prerequisite to the involuntary medication
of a similarly situated competent mentally disordered offender (MDO), and there is no compelling state interest
that justifies the distinction, that classification between SVP's and MDO's, affecting a significant liberty interest
subject to strict scrutiny, violates the Equal Protection Clause of the United States Constitution. In re Calhoun
(App. 2 Dist. 2004) 18 Cal.Rptr.3d 315, 121 Cal.App.4th 1315, rehearing denied. Constitutional Law 
3175; Mental Health  433(2)

Because of the strong state interest in preventing sexually violent predators (SVP) from harming others at the
institution, SVPs did not have a constitutionally protected privacy interest in refusing appropriate treatment
with antipsychotic medication administered to control the aggressive, threatening behavior they had recently
displayed while confined. In re Calhoun (App. 2 Dist. 2004) 18 Cal.Rptr.3d 315, 121 Cal.App.4th 1315,
rehearing denied. Constitutional Law  1270; Mental Health  465(4)



1. Construction with other laws

Sexually Violent Predators Act (SVPA) was valid as against claim that it violated equal protection by failing to
provide for treatment prior to the commencement of long-term commitment like the mentally disordered
offender law and the Lanterman-Petris-Short (LPS) Act; persons committed under the SVPA were not similarly
situated to persons committed under the other schemes. People v. Hubbart (App. 6 Dist. 2001) 106 Cal.Rptr.2d
490, 88 Cal.App.4th 1202, rehearing denied, review denied, certiorari denied 122 S.Ct. 1097, 534 U.S. 1143,
151 L.Ed.2d 994.

2. Due process

Because a sexually violent predator (SVP) has been judicially determined to be suffering from a mental disorder
that renders him dangerous to others, due process permits the involuntary medication of a competent SVP with
antipsychotic drugs in the absence of an emergency, provided that such treatment is in the SVP's medical
interest. In re Calhoun (App. 2 Dist. 2004) 18 Cal.Rptr.3d 315, 121 Cal.App.4th 1315, rehearing denied.
Constitutional Law  4344; Mental Health  465(4)

There is no due process requirement that sexually violent predator (SVP) committed under Sexually Violent
Predator Act (SVPA) be amenable to treatment. Hubbart v. Superior Court (1999) 81 Cal.Rptr.2d 492, 19
Cal.4th 1138, 969 P.2d 584, petition for certiorari filed 1999 WL 278659. Constitutional Law  4344;
Mental Health  454

There is no broad due process right of treatment for persons involuntarily confined as dangerous and mentally
impaired, at least where no acceptable treatment exists or where they cannot be successfully treated for their
afflictions. Hubbart v. Superior Court (1999) 81 Cal.Rptr.2d 492, 19 Cal.4th 1138, 969 P.2d 584, petition for
certiorari filed 1999 WL 278659. Constitutional Law  4338

3. Involuntary drug treatment

A sexually violent predator (SVP) can be compelled to be treated with antipsychotic medication in
nonemergency circumstances if he is determined by a court to be incompetent to refuse medical treatment, or to
be a danger to others; SVP's right to refuse such medication may also be limited pursuant to State Department
of Mental Health regulations modifying the SVP's rights as is necessary in order to provide for the reasonable
security of the facility in which the SVP is being held. In re Calhoun (App. 2 Dist. 2004) 18 Cal.Rptr.3d 315,
121 Cal.App.4th 1315, rehearing denied. Mental Health  465(4)

Although a competent adult has a common law right to refuse antipsychotic medication, the Sexually Violent
Predators Act (SVPA) impliedly denies competent SVP's the right to refuse antipsychotic medication in
nonemergencies. In re Calhoun (App. 2 Dist. 2004) 18 Cal.Rptr.3d 315, 121 Cal.App.4th 1315, rehearing
denied. Mental Health  465(4)

Under the Sexually Violent Predators Act (SVPA), competent SVP's who do not recognize their problems and
are unwilling to participate in treatment programs may be compelled to participate, including a treatment
regimen that includes the involuntary administration of antipsychotic medication. In re Calhoun (App. 2 Dist.
2004) 18 Cal.Rptr.3d 315, 121 Cal.App.4th 1315, rehearing denied. Mental Health  465(3); Mental Health

 465(4)

The Sexually Violent Predators Act (SVPA), permits the involuntary treatment of competent SVP's with
antipsychotic drugs in nonemergencies. In re Calhoun (App. 2 Dist. 2004) 18 Cal.Rptr.3d 315, 121 Cal.App.4th
1315, rehearing denied. Mental Health  465(4)

§ 6607. Determination that future predatory acts unlikely; report and recommendation of conditional
release; judicial hearing 



     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) If the Director of Mental Health determines that the person's diagnosed mental disorder has so changed that
the person is not likely to commit acts of predatory sexual violence while under supervision and treatment in the
community, the director shall forward a report and recommendation for conditional release in accordance with
Section 6608 to the county attorney designated in subdivision (i) of Section 6601, the attorney of record for the
person, and the committing court.

(b) When a report and recommendation for conditional release is filed by the Director of Mental Health
pursuant to subdivision (a), the court shall set a hearing in accordance with the procedures set forth in Section
6608.

CREDIT(S)
(Added by Stats.1995, c. 763 (A.B.888), § 3.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Legislative findings and declarations relating to Stats.1995, c. 763 (A.B.888), see Historical and

Statutory Notes under Welfare and Institutions Code § 6600.
Another § 6607, added by Stats.1995, c. 762 (S.B.1143), § 3, relating to a recommendation of

conditional release, was repealed by Stats.1997, c. 17 (S.B.947), § 151.
Subordination of legislation by Stats.1997, c. 17 (S.B.947), to other 1997 legislation, see Historical and

Statutory Notes under Business and Professions Code § 30.

Research References

Law Review And Journal Commentaries

A primer on the civil trial of a sexually violent predator.  Judge Joan Comparet-Cassani, 37 San
Diego L.Rev. 1057 (Fall 2000).

United States Code Annotated

Child protection, civil commitment, dangerous sexual offenders, state programs, see 42 U.S.C.A. §
16971.

Civil commitment, sexually dangerous persons, see 18 U.S.C.A. § 4248.

United States Supreme Court

Sexually violent predators, civil confinement, ex post facto and double jeopardy claims, see Seling
v. Young, 2001, 121 S.Ct. 727, 531 U.S. 250, 148 L.Ed.2d 734, on remand 248 F.3d 1197.
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Witkin & Epstein, Criminal Law (2d ed) §1417E
Cal Jur 3d Incomp §26

Notes Of Decisions

Due process 1



1. Due process

Trial court's denial of sexually violent predator (SVP) defendant's request for outpatient commitment as
alternative to institutional confinement did not violate defendant's due process right; statutory scheme provided
for confinement of SVPs until they no longer posed threat to society, thereby employing least drastic method of
attaining its purpose of protecting society, and scheme allowed conditional release after SVP was confined
under Director of Mental Health. People v. Grassini (App. 2 Dist. 2003) 6 Cal.Rptr.3d 662, 113 Cal.App.4th
765, as modified, review denied. Constitutional Law  4344; Mental Health  465(1)

§ 6608. Petition for conditional release and discharge; concurrence of director; judicial hearing;
subsequent petitions; forensic conditional release program; unconditional discharge; burden of proof 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) Nothing in this article shall prohibit the person who has been committed as a sexually violent predator from
petitioning the court for conditional release or an unconditional discharge without the recommendation or
concurrence of the Director of Mental Health.  If a person has previously filed a petition for conditional release
without the concurrence of the director and the court determined, either upon review of the petition or following
a hearing, that the petition was frivolous or that the committed person's condition had not so changed that he or
she would not be a danger to others in that it is not likely that he or she will engage in sexually violent criminal
behavior if placed under supervision and treatment in the community, then the court shall deny the subsequent
petition unless it contains facts upon which a court could find that the condition of the committed person had so
changed that a hearing was warranted.  Upon receipt of a first or subsequent petition from a committed person
without the concurrence of the director, the court shall endeavor whenever possible to review the petition and
determine if it is based upon frivolous grounds and, if so, shall deny the petition without a hearing.  The person
petitioning for conditional release and unconditional discharge under this subdivision shall be entitled to
assistance of counsel.  The person petitioning for conditional release or unconditional discharge shall serve a
copy of the petition on the State Department of Mental Health at the time the petition is filed with the court.

(b) The court shall give notice of the hearing date to the attorney designated in subdivision (i) of Section 6601,
the retained or appointed attorney for the committed person, and the Director of Mental Health at least 30 court
days before the hearing date.

(c) No hearing upon the petition shall be held until the person who is committed has been under commitment
for confinement and care in a facility designated by the Director of Mental Health for not less than one year
from the date of the order of commitment.

(d) The court shall hold a hearing to determine whether the person committed would be a danger to the health
and safety of others in that it is likely that he or she will engage in sexually violent criminal behavior due to his
or her diagnosed mental disorder if under supervision and treatment in the community.  If the court at the
hearing determines that the committed person would not be a danger to others due to his or her diagnosed
mental disorder while under supervision and treatment in the community, the court shall order the committed
person placed with an appropriate forensic conditional release program operated by the state for one year.  A
substantial portion of the state-operated forensic conditional release program shall include outpatient
supervision and treatment.  The court shall retain jurisdiction of the person throughout the course of the
program.  At the end of one year, the court shall hold a hearing to determine if the person should be
unconditionally released from commitment on the basis that, by reason of a diagnosed mental disorder, he or
she is not a danger to the health and safety of others in that it is not likely that he or she will engage in sexually
violent criminal behavior.  The court shall not make this determination until the person has completed at least
one year in the state-operated forensic conditional release program.  The court shall notify the Director of



Mental Health of the hearing date.

(e) Before placing a committed person in a state-operated forensic conditional release program, the community
program director designated by the State Department of Mental Health shall submit a written recommendation
to the court stating which forensic conditional release program is most appropriate for supervising and treating
the committed person.  If the court does not accept the community program director's recommendation, the
court shall specify the reason or reasons for its order on the record.  The procedures described in Sections 1605
to 1610, inclusive, of the Penal Code shall apply to the person placed in the forensic conditional release
program.

(f) If the court determines that the person should be transferred to a state-operated forensic conditional release
program, the community program director, or his or her designee, shall make the necessary placement
arrangements and, within 30 days after receiving notice of the court's finding, the person shall be placed in the
community in accordance with the treatment and supervision plan unless good cause for not doing so is
presented to the court.

(g) If the court rules against the committed person at the trial for unconditional release from commitment, the
court may place the committed person on outpatient status in accordance with the procedures described in Title
15 (commencing with Section 1600) of Part 2 of the Penal Code.

(h) If the court denies the petition to place the person in an appropriate forensic conditional release program or
if the petition for unconditional discharge is denied, the person may not file a new application until one year has
elapsed from the date of the denial.

(i) In any hearing authorized by this section, the petitioner shall have the burden of proof by a preponderance of
the evidence.

(j) If the petition for conditional release is not made by the director of the treatment facility to which the person
is committed, no action on the petition shall be taken by the court without first obtaining the written
recommendation of the director of the treatment facility.

(k) Time spent in a conditional release program pursuant to this section shall not count toward the term of
commitment under this article unless the person is confined in a locked facility by the conditional release
program, in which case the time spent in a locked facility shall count toward the term of commitment.

CREDIT(S)
(Added by Stats.1995, c. 763 (A.B.888), § 3.  Amended by Initiative Measure (Prop. 83, § 30, approved Nov. 7,
2006, eff. Nov. 8, 2006); Stats.2007, c. 571 (A.B.1172), § 3.)
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Initiative Measure (Prop. 83), in subd.(a), substituted "or an unconditional discharge" for "and
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Short title, findings and declarations, intent, severability, and amendment provisions relating to

Initiative Measure (Prop. 83), see Historical and Statutory Notes under Penal Code § 209.
2007 Legislation
Stats.2007, c. 571 (A.B.1172), in subd.(a), inserted the last sentence; in subd.(b), substituted "30 court
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Statutory Notes under Welfare and Institutions Code § 6600.
Another § 6608, added by Stats.1995, c. 762 (S.B.1143), § 3, relating to petitioning for conditional



release and subsequent unconditional discharge, was repealed by Stats.1997, c. 17 (S.B.947), § 151.
Subordination of legislation by Stats.1997, c. 17 (S.B.947), to other 1997 legislation, see Historical and

Statutory Notes under Business and Professions Code § 30.

Research References

Constitutional Provisions

Constitution Art. 2, § 10, and Art. 18, § 4, provide in part that an initiative statute or referendum (Art. 2,
§ 10), or an amendment or revision of the Constitution (Art. 18, § 4), "approved by a majority of
votes thereon takes effect the day after the election unless the measure provides otherwise."

Law Review And Journal Commentaries

Closing the loophole in California's Sexually Violent Predator Act: Jessica's Law's band-aid will not
result in treatment for sexual predators.  Melissa M. Mathews, 39 McGeorge L. Rev. 877 (2008).

A primer on the civil trial of a sexually violent predator.  Judge Joan Comparet-Cassani, 37 San
Diego L.Rev. 1057 (Fall 2000).

United States Code Annotated

Child protection, civil commitment, dangerous sexual offenders, state programs, see 42 U.S.C.A. §
16971.

Civil commitment, sexually dangerous persons, see 18 U.S.C.A. § 4248.

United States Supreme Court

Sexually violent predators, civil confinement, ex post facto and double jeopardy claims, see Seling
v. Young, 2001, 121 S.Ct. 727, 531 U.S. 250, 148 L.Ed.2d 734, on remand 248 F.3d 1197.

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §1417E
Cal Jur 3d Incomp §§27, 28; Penal Inst §81

Notes Of Decisions

Construction and application 1
Denial of petition 4
Due process   1/2 
Findings 5
Frivolous petitions 1.5
Standard of review 6
Waiver 2

. Due process

Trial court's denial of sexually violent predator (SVP) defendant's request for outpatient commitment as
alternative to institutional confinement did not violate defendant's due process right; statutory scheme provided
for confinement of SVPs until they no longer posed threat to society, thereby employing least drastic method of
attaining its purpose of protecting society, and scheme allowed conditional release after SVP was confined
under Director of Mental Health. People v. Grassini (App. 2 Dist. 2003) 6 Cal.Rptr.3d 662, 113 Cal.App.4th
765, as modified, review denied. Constitutional Law  4344; Mental Health  465(1)



1. Construction and application

In determining whether, for purposes of ruling on petition by incarcerated sexually violent predator (SVP) for
conditional release, it is "likely" that SVP will engage in sexually violent criminal behavior due to his or her
diagnosed mental disorder if under supervision and treatment in the community, the meaning of "likely" is the
same as that applied in the context of petitions to commit or recommit a SVP, determinations at the probable
cause hearing, and determinations if a person was to be involuntarily committed as a SVP. People v. Rasmuson
(App. 2 Dist. 2006) 52 Cal.Rptr.3d 598, 145 Cal.App.4th 1487. Mental Health  465(5)

Because the Sexually Violent Predator Act (SVPA) is designed to ensure a committed person does not remain
confined any longer than he or she qualifies as a sexually violent predator, it provides means for that individual
to obtain review of his or her mental condition to determine if civil confinement is still necessary, including a
petition for conditional release before expiration of the committed person's two-year term of commitment.
People v. Collins (App. 4 Dist. 2003) 1 Cal.Rptr.3d 641, 110 Cal.App.4th 340, review denied. Mental Health

 465(5); Mental Health  466

Violent sexual predator, who had been committed to mental health department, was not entitled to show cause
hearing for conditional release that he requested, for which he would have had right to attend and right to
representation, since trial court could summarily dismiss his petition for conditional release as frivolous based
upon annual review report, which was signed by two medical experts, stating that he continued to be danger to
others and was likely to engage in sexually violent criminal behavior. People v. Herrera (App. 2 Dist. 1998) 78
Cal.Rptr.2d 531, 66 Cal.App.4th 1149, rehearing denied, review denied. Mental Health  465(5)

1.5. Frivolous petitions

Legislature's definition of the term "frivolous" in the Code of Civil Procedure provision allowing a trial court to
order a party to pay any reasonable expenses, including attorney fees, incurred by another party as a result of
bad-faith actions or tactics that are frivolous, applies to Sexually Violent Predator Act (SVPA) civil
proceedings, including section of SVPA providing for dismissal of a subsequent petition for conditional release
if the previous petition was frivolous. People v. Collins (App. 4 Dist. 2003) 1 Cal.Rptr.3d 641, 110 Cal.App.4th
340, review denied. Mental Health  465(5)

Petition for conditional release under Sexually Violent Predator Act (SVPA), which was supported by offer of
proof that petitioner's treating psychiatrist and other professionals would testify he was not likely to engage in
sexually violent criminal behavior if placed under supervision and treatment in community, was not frivolous
and, thus, court should have determined that petitioner was entitled to a hearing on matter, rather than
proceeding to determine issue of petitioner's qualification for conditional release without a hearing. People v.
Collins (App. 4 Dist. 2003) 1 Cal.Rptr.3d 641, 110 Cal.App.4th 340, review denied. Mental Health  465(5)

2. Waiver

Court of Appeal would decline to apply rules relating to guilty pleas in proceeding on petition for conditional
release under the Sexually Violent Predator Act (SVPA) to find that petitioner waived his claims by
relinquishing his right to a trial and submitting to the court the issues presented by the People's petition for
continued involuntary treatment. People v. Collins (App. 4 Dist. 2003) 1 Cal.Rptr.3d 641, 110 Cal.App.4th 340,
review denied. Mental Health  466

Committed individual, an adjudicated sexually violent predator, did not affirmatively waive right to petition for
conditional release to a community treatment program, where Department of Mental Health's notice provided
defendant with option of either petitioning for conditional release or waiving right to so petition, and defendant
checked neither box. People v. Cheek (2001) 108 Cal.Rptr.2d 181, 25 Cal.4th 894, 24 P.3d 1204. Mental Health

 465(5)

4. Denial of petition

Even if submitting to the court the issues presented by the People's petition for continued involuntary treatment



under the Sexually Violent Predator Act (SVPA) was tantamount to some kind of admission of all elements
necessary to extend commitment, this would not prevent petitioner from challenging on appeal the denial of his
petition for conditional release. People v. Collins (App. 4 Dist. 2003) 1 Cal.Rptr.3d 641, 110 Cal.App.4th 340,
review denied. Mental Health  467

5. Findings

In the context of petition by an incarcerated sexually violent predator (SVP) for conditional release, trial court's
finding that sex offender failed to establish by a preponderance of the evidence that he was not likely to
reoffend was not supported by the evidence; in support of his petition, sex offender presented testimony of eight
mental health professionals who uniformly agreed that sex offender would not be a significant danger to the
community if conditionally released and did not present a serious and well-founded risk of reoffending, while
the People failed to present a scintilla of evidence that sex offender would likely reoffend. People v. Rasmuson
(App. 2 Dist. 2006) 52 Cal.Rptr.3d 598, 145 Cal.App.4th 1487. Mental Health  465(5)

6. Standard of review

Appropriate standard of review applied to trial court's ruling on petition by an incarcerated sexually violent
predator (SVP) for conditional release is the substantial evidence standard. People v. Rasmuson (App. 2 Dist.
2006) 52 Cal.Rptr.3d 598, 145 Cal.App.4th 1487. Mental Health  465(5)

§ 6608.5. Conditional release; placement in county of domicile unless extraordinary circumstances
require placement outside county; considerations for recommending a specific placement for community
outpatient treatment; placement restrictions with respect to schools 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) A person who is conditionally released pursuant to this article shall be placed in the county of the domicile
of the person prior to the person's incarceration, unless the court finds that extraordinary circumstances require
placement outside the county of domicile.

(b)(1) For the purposes of this section, "county of domicile" means the county where the person has his or her
true, fixed, and permanent home and principal residence and to which he or she has manifested the intention of
returning whenever he or she is absent.  For the purposes of determining the county of domicile, the court may
consider information found on a California driver's license, California identification card, recent rent or utility
receipt, printed personalized checks or other recent banking documents showing that person's name and address,
or information contained in an arrest record, probation officer's report, trial transcript, or other court document.
If no information can be identified or verified, the county of domicile of the individual shall be considered to be
the county in which the person was arrested for the crime for which he or she was last incarcerated in the state
prison or from which he or she was last returned from parole.

(2) In a case where the person committed a crime while being held for treatment in a state hospital, or while
being confined in a state prison or local jail facility, the county wherein that facility was located shall not be
considered the county of domicile unless the person resided in that county prior to being housed in the hospital,
prison, or jail.

(c) For the purposes of this section, "extraordinary circumstances" means circumstances that would inordinately
limit the department's ability to effect conditional release of the person in the county of domicile in accordance
with Section 6608 or any other provision of this article, and the procedures described in Sections 1605 to 1610,
inclusive, of the Penal Code.

(d) The county of domicile shall designate a county agency or program that will provide assistance and
consultation in the process of locating and securing housing within the county for persons committed as
sexually violent predators who are about to be conditionally released under Section 6608.  Upon notification by



the department of a person's potential or expected conditional release under Section 6608, the county of
domicile shall notify the department of the name of the designated agency or program, at least 60 days before
the date of the potential or expected release.

(e) In recommending a specific placement for community outpatient treatment, the department or its designee
shall consider all of the following:

(1) The concerns and proximity of the victim or the victim's next of kin.

(2) The age and profile of the victim or victims in the sexually violent offenses committed by the person subject
to placement.  For purposes of this subdivision, the "profile" of a victim includes, but is not limited to, gender,
physical appearance, economic background, profession, and other social or personal characteristics.

(f) Notwithstanding any other provision of law, a person released under this section shall not be placed within
one-quarter mile of any public or private school providing instruction in kindergarten or any of grades 1 to 12,
inclusive, if either of the following conditions exist:

(1) The person has previously been convicted of a violation of Section 288.5 of, or subdivision (a) or (b), or
paragraph (1) of subdivision (c) of Section 288 of, the Penal Code.

(2) The court finds that the person has a history of improper sexual conduct with children.

CREDIT(S)
(Added by Stats.2004, c. 222 (A.B.493), § 1, eff. Aug. 12, 2004.  Amended by Stats.2005, c. 162 (A.B.893), §
1; Stats.2005, c. 486 (S.B.723), § 1.5.)

Historical Notes

Historical And Statutory Notes

2004 Legislation
Sections 2 and 3 of Stats.2004, c. 222 (A.B.493), provide:
"SEC. 2. Notwithstanding Section 17610 of the Government Code, if the Commission on State

Mandates determines that this act contains costs mandated by the state, reimbursement to local
agencies and school districts for those costs shall be made pursuant to Part 7 (commencing with
Section 17500) of Division 4 of Title 2 of the Government Code.  If the statewide cost of the
claim for reimbursement does not exceed one million dollars ($1,000,000), reimbursement shall
be made from the State Mandates Claims Fund.

"SEC. 3. This act is an urgency statute necessary for the immediate preservation of the public peace,
health, or safety within the meaning of Article IV of the Constitution and shall go into immediate
effect.  The facts constituting the necessity are:

"In order to provide state and local authorities with urgently needed clarification with respect to
procedures involved with the conditional release of sexually violent predators, it is necessary
that this act take effect immediately."

2005 Legislation
Section 2 of Stats.2005, c. 162 (A.B.893), provides:
"SEC. 2. Section 1.5 of this bill incorporates amendments to Section 6608.5 of the Welfare and

Institutions Code proposed by both this bill and SB 723 [Stats.2005, c. 486].  It shall only
become operative if (1) both bills are enacted and become effective on or before January 1, 2006,
(2) each bill amends Section 6608.5 of the Welfare and Institutions Code, and (3) this bill is
enacted after SB 723 [Stats.2005, c. 486], in which case Section 1 of this bill shall not become
operative."

An amendment of this section by § 1.5 of Stats.2005, c. 162, failed to become operative under the
provisions of § 2 of that Act.



Stats.2005, c. 486 (S.B.723), rewrote subd.(e) and added subd.(f).  Prior to amendment, subd.(e) had
read:

"(e) The department shall take into consideration victim or victim next of kin concerns and proximity
when recommending specific placement for community outpatient treatment."

Section 2 of Stats.2005, c. 486 (S.B.723), provides:
"SEC. 2. Section 1.5 of this bill incorporates amendments to Section 6608.5 of the Welfare and

Institutions Code proposed by both this bill and Assembly Bill 893 [Stats.2005, c. 162].  It shall
only become operative if (1) both bills are enacted and become effective on or before January 1,
2006, (2) each bill amends Section 6608.5 of the Welfare and Institutions Code, and (3) this bill
is enacted after Assembly Bill 893 [Stats.2005, c. 162], in which case Section 1 of this bill shall
not become operative."

An amendment of this section by § 1 of Stats.2005, c. 486, failed to become operative under the
provisions of § 2 of that Act.

Section affected by two or more acts at the same session of the Legislature, see Government Code §
9605.

Research References

United States Code Annotated

Child protection, civil commitment, dangerous sexual offenders, state programs, see 42 U.S.C.A. §
16971.

Civil commitment, sexually dangerous persons, see 18 U.S.C.A. § 4248.

Notes Of Decisions

Remedies 1

1. Remedies

Writ relief was appropriate for superior court's order dismissing sexually violent predator (SVP) petition against
offender approved for conditional release, even though order was appealable, since awaiting resolution through
appeal process would not provide an adequate remedy; offender either would be unconditionally released or his
eventual transfer to a conditional release program, already long overdue, would be further delayed. People v.
Superior Court (George) (App. 1 Dist. 2008) 78 Cal.Rptr.3d 711, 164 Cal.App.4th 183. Courts  207.1

Unconditional discharge of a sexually violent predator (SVP) is not a proper remedy for failure to place the
SVP in a noncustodial program within the statutory deadline after the SVP is granted conditional release.
People v. Superior Court (George) (App. 1 Dist. 2008) 78 Cal.Rptr.3d 711, 164 Cal.App.4th 183. Mental Health

 465(5)

§ 6608.7. Interagency agreements or contracts for services related to supervision or monitoring of
sexually violent predators conditionally released into community 

     •     Research References

The State Department of Mental Health may enter into an interagency agreement or contract with the
Department of Corrections or with local law enforcement agencies for services related to supervision or
monitoring of sexually violent predators who have been conditionally released into the community under the
forensic conditional release program pursuant to this article.



CREDIT(S)
(Added by Stats.2005, c. 137 (S.B.383), § 1.)

Research References

United States Code Annotated

Child protection, civil commitment, dangerous sexual offenders, state programs, see 42 U.S.C.A. §
16971.

Civil commitment, sexually dangerous persons, see 18 U.S.C.A. § 4248.

§ 6608.8. Persons proposed for community outpatient treatment under forensic conditional release
program; terms and conditions 

     •     Historical Notes     •     Research References

(a) For any person who is proposed for community outpatient treatment under the forensic conditional release
program, the department shall provide to the court a copy of the written contract entered into with any public or
private person or entity responsible for monitoring and supervising the patient's outpatient placement and
treatment program.  This subdivision does not apply to subcontracts between the contractor and clinicians
providing treatment and related services to the person.

(b) The terms and conditions of conditional release shall be drafted to include reasonable flexibility to achieve
the aims of conditional release, and to protect the public and the conditionally released person.

(c) The court in its discretion may order the department to, notwithstanding Section 4514 or 5328, provide a
copy of the written terms and conditions of conditional release to the sheriff or chief of police, or both, that
have jurisdiction over the proposed or actual placement community.

(d)(1) Except in an emergency, the department or its designee shall not alter the terms and conditions of
conditional release without the prior approval of the court.

(2) The department shall provide notice to the person committed under this article and the district attorney or
designated county counsel of any proposed change in the terms and conditions of conditional release.

(3) The court on its own motion, or upon the motion of either party to the action, may set a hearing on the
proposed change.  The hearing shall be held as soon as is practicable.

(4) If a hearing on the proposed change is held, the court shall state its findings on the record.  If the court
approves a change in the terms and conditions of conditional release without a hearing, the court shall issue a
written order.

(5) In the case of an emergency, the department or its designee may deviate from the terms and conditions of
the conditional release if necessary to protect public safety or the safety of the person.  If a hearing on the
emergency is set by the court or requested by either party, the hearing shall be held as soon as practicable.  The
department, its designee, and the parties shall endeavor to resolve routine matters in a cooperative fashion
without the need for a formal hearing.

(e) Notwithstanding any provision of this section, including, but not limited to, subdivision (d), matters
concerning the residential placement, including any changes or proposed changes in the residence of the person,
shall be considered and determined pursuant to Section 6609.1.

CREDIT(S)
(Added by Stats.2006, c. 339 (A.B.1683), § 1.  Amended by Stats.2007, c. 302 (S.B.425), § 20.)



Historical Notes

Historical And Statutory Notes

2007 Legislation
Stats.2007, c. 302 (S.B.425), in subd.(e), substituted "the residence" for "residential".
Subordination of legislation by Stats.2007, c. 302 (S.B.425), to other 2007 legislation, see Historical and

Statutory Notes under Government Code § 29551.

Research References

United States Code Annotated

Child protection, civil commitment, dangerous sexual offenders, state programs, see 42 U.S.C.A. §
16971.

Civil commitment, sexually dangerous persons, see 18 U.S.C.A. § 4248.

§ 6609. Conditional release program; requests for information on participants; time for compliance 

     •     Research References

Within 10 days of a request made by the chief of police of a city or the sheriff of a county, the State Department
of Mental Health shall provide the following information concerning each person committed as a sexually
violent predator who is receiving outpatient care in a conditional release program in that city or county: name,
address, date of commitment, county from which committed, date of placement in the conditional release
program, fingerprints, and a glossy photograph no smaller than 3  1/8 X 3  1/8 inches in size, or clear copies of the
fingerprints and photograph.

CREDIT(S)
(Added by Stats.1996, c. 462 (A.B.3130), § 7, eff. Sept. 13, 1996.)

Research References

Law Review And Journal Commentaries

A primer on the civil trial of a sexually violent predator.  Judge Joan Comparet-Cassani, 37 San
Diego L.Rev. 1057 (Fall 2000).

United States Code Annotated

Child protection, civil commitment, dangerous sexual offenders, state programs, see 42 U.S.C.A. §
16971.

Civil commitment, sexually dangerous persons, see 18 U.S.C.A. § 4248.

United States Supreme Court

Sexually violent predators, civil confinement, ex post facto and double jeopardy claims, see Seling
v. Young, 2001, 121 S.Ct. 727, 531 U.S. 250, 148 L.Ed.2d 734, on remand 248 F.3d 1197.

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §1417E



Cal Jur 3d Incomp §28

§ 6609.1. Community outpatient treatment or petition for release or unconditional discharge of sexually
violent predators; notice requirements; agency comments and statements; other notice requirements
concerning recommitment recommendations or review of commitment status; parole arrangement; time
limits; subsequent notice 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a)(1) When the State Department of Mental Health makes a recommendation to the court for community
outpatient treatment for any person committed as a sexually violent predator, or when a person who is
committed as a sexually violent predator pursuant to this article has petitioned a court pursuant to Section 6608
for conditional release under supervision and treatment in the community pursuant to a conditional release
program, or has petitioned a court pursuant to Section 6608 for subsequent unconditional discharge, and the
department is notified, or is aware, of the filing of the petition, and when a community placement location is
recommended or proposed, the department shall notify the sheriff or chief of police, or both, the district
attorney, or the county's designated counsel, that have jurisdiction over the following locations:

(A) The community in which the person may be released for community outpatient treatment.

(B) The community in which the person maintained his or her last legal residence as defined by Section 3003 of
the Penal Code.

(C) The county that filed for the person's civil commitment pursuant to this article.

(2) The department shall also notify the Sexually Violent Predator Parole Coordinator of the Department of
Corrections and Rehabilitation, if the person is otherwise subject to parole pursuant to Article 1 (commencing
with Section 3000) of Chapter 8 of Title 1 of Part 3 of the Penal Code.  The department shall also notify the
Department of Justice.

(3) The notice shall be given when the department or its designee makes a recommendation under subdivision
(e) of Section 6608 or proposes a placement location without making a recommendation, or when any other
person proposes a placement location to the court and the department or its designee is made aware of the
proposal.

(4) The notice shall be given at least 30 days prior to the department's submission of its recommendation to the
court in those cases in which the department recommended community outpatient treatment under Section
6607, or in which the department or its designee is recommending or proposing a placement location, or in the
case of a petition or placement proposal by someone other than the department or its designee, within 48 hours
after becoming aware of the petition or placement proposal.

(5) The notice shall state that it is being made under this section and include all of the following information
concerning each person committed as a sexually violent predator who is proposed or is petitioning to receive
outpatient care in a conditional release program in that city or county:

(A) The name, proposed placement address, date of commitment, county from which committed, proposed date
of placement in the conditional release program, fingerprints, and a glossy photograph no smaller than 3  1/8 by
3  1/8 inches in size, or clear copies of the fingerprints and photograph.

(B) The date, place, and time of the court hearing at which the location of placement is to be considered and a
proof of service attesting to the notice's mailing in accordance with this subdivision.

(C) A list of agencies that are being provided this notice and the addresses to which the notices are being sent.

(b) Those agencies receiving the notice referred to in paragraphs (1) and (2) of subdivision (a) may provide
written comment to the department and the court regarding the impending release, placement, location, and



conditions of release.  All community agency comments shall be combined and consolidated.  The written
comment shall be filed with the court at the time that the comment is provided to the department.  The written
comment shall identify differences between the comment filed with the court and that provided to the
department, if any.  In addition, a single agency in the community of the specific proposed or recommended
placement address may suggest appropriate, alternative locations for placement within that community.  A copy
of the suggested alternative placement location shall be filed with the court at the time that the suggested
placement location is provided to the department.  The State Department of Mental Health shall issue a written
statement to the commenting agencies and to the court within 10 days of receiving the written comments with a
determination as to whether to adjust the release location or general terms and conditions, and explaining the
basis for its decision.  In lieu of responding to the individual community agencies or individuals, the
department's statement responding to the community comment shall be in the form of a public statement.

(c) The agencies' comments and department's statements shall be considered by the court which shall, based on
those comments and statements, approve, modify, or reject the department's recommendation or proposal
regarding the community or specific address to which the person is scheduled to be released or the conditions
that shall apply to the release if the court finds that the department's recommendation or proposal is not
appropriate.

(d)(1) When the State Department of Mental Health makes a recommendation to pursue recommitment, makes a
recommendation not to pursue recommitment, or seeks a judicial review of commitment status pursuant to
subdivision (f) of Section 6605, of any person committed as a sexually violent predator, it shall provide written
notice of that action to the sheriff or chief of police, or both, and to the district attorney, that have jurisdiction
over the following locations:

(A) The community in which the person maintained his or her last legal residence as defined by Section 3003 of
the Penal Code.

(B) The community in which the person will probably be released, if recommending not to pursue
recommitment.

(C) The county that filed for the person's civil commitment pursuant to this article.

(2) The State Department of Mental Health shall also notify the Sexually Violent Predator Parole Coordinator
of the Department of Corrections and Rehabilitation, if the person is otherwise subject to parole pursuant to
Article 1 (commencing with Section 3000) of Chapter 8 of Title 1 of Part 3 of the Penal Code.  The State
Department of Mental Health shall also notify the Department of Justice.  The notice shall be made at least 15
days prior to the department's submission of its recommendation to the court.

(3) Those agencies receiving the notice referred to in this subdivision shall have 15 days from receipt of the
notice to provide written comment to the department regarding the impending release.  At the time that the
written comment is made to the department, a copy of the written comment shall be filed with the court by the
agency or agencies making the comment.  Those comments shall be considered by the department, which may
modify its decision regarding the community in which the person is scheduled to be released, based on those
comments.

(e)(1) If the court orders the release of a sexually violent predator, the court shall notify the Sexually Violent
Predator Parole Coordinator of the Department of Corrections and Rehabilitation.  The Department of
Corrections and Rehabilitation shall notify the Department of Justice, the State Department of Mental Health,
the sheriff or chief of police or both, and the district attorney, that have jurisdiction over the following
locations:

(A) The community in which the person is to be released.

(B) The community in which the person maintained his or her last legal residence as defined in Section 3003 of
the Penal Code.



(2) The Department of Corrections and Rehabilitation shall make the notifications required by this subdivision
regardless of whether the person released will be serving a term of parole after release by the court.

(f) If the person is otherwise subject to parole pursuant to Article 1 (commencing with Section 300) of Chapter
8 of Title 1 of Part 3 of the Penal Code, to allow adequate time for the Department of Corrections and
Rehabilitation to make appropriate parole arrangements upon release of the person, the person shall remain in
physical custody for a period not to exceed 72 hours or until parole arrangements are made by the Sexually
Violent Predator Parole Coordinator of the Department of Corrections and Rehabilitation, whichever is sooner.
To facilitate timely parole arrangements, notification to the Sexually Violent Predator Parole Coordinator of the
Department of Corrections and Rehabilitation of the pending release shall be made by telephone or facsimile
and, to the extent possible, notice of the possible release shall be made in advance of the proceeding or decision
determining whether to release the person.

(g) The notice required by this section shall be made whether or not a request has been made pursuant to
Section 6609.

(h) The time limits imposed by this section are not applicable when the release date of a sexually violent
predator has been advanced by a judicial or administrative process or procedure that could not have reasonably
been anticipated by the State Department of Mental Health and where, as the result of the time adjustments,
there is less than 30 days remaining on the commitment before the inmate's release, but notice shall be given as
soon as practicable.

(i) In the case of any subsequent community placement or change of community placement of a conditionally
released sexually violent predator, notice required by this section shall be given under the same terms and
standards as apply to the initial placement, except in the case of an emergency where the sexually violent
predator must be moved to protect the public safety or the safety of the sexually violent predator.  In the case of
an emergency, the notice shall be given as soon as practicable, and the affected communities may comment on
the placement as described in subdivision (b).

(j) The provisions of this section are severable.  If any provision of this section or its application is held invalid,
that invalidity shall not affect other provisions or applications that can be given effect without the invalid
provision or application.

CREDIT(S)
(Added by Stats.1996, c. 462 (A.B.3130), § 8, eff. Sept. 13, 1996.  Amended by Stats.1998, c. 19 (S.B.536), § 6,
eff. April 14, 1998; Stats.1998, c. 961 (S.B.1976), § 9, eff. Sept. 29, 1998; Stats.1999, c. 83 (S.B.966), § 201;
Stats.2002, c. 139 (A.B.1967), § 1; Stats.2004, c. 425 (A.B.2450),§ 1; Stats.2007, c. 571 (A.B.1172), § 4.)

Historical Notes

Historical And Statutory Notes

1998 Legislation
Stats.1998, c. 961, rewrote the section, which read:
"(a) When the State Department of Mental Health is considering a recommendation to the court for

community outpatient treatment for any person committed as a sexually violent predator, it shall
notify the sheriff or chief of police, or both, and the district attorney, who has jurisdiction over the
community in which the person may be released.  The notice shall be given at least 15 days prior to
the department's submission of that recommendation to the court and shall include the name of the
person who is scheduled to be released and the community in which civil commitment was
established.

"(b) When the State Department of Mental Health is considering a recommendation not to pursue
recommitment of any person committed as a sexually violent predator, it shall provide written notice
of that release to the sheriff or police chief, or both, and to the district attorney, who has jurisdiction



over the community in which civil commitment was established.  The notice shall be made at least
15 days prior to the date on which the notification is to be forwarded from the department to the
court that will consider the department's recommendation not to pursue the extension of the civil
commitment.

"Those agencies receiving the notice referred to in this subdivision shall have 15 days from receipt of
the notice to provide written comment to the department regarding the impending release.  Those
comments shall be considered by the department, which may modify its decision regarding the
community in which the person is scheduled to be released, based on those comments.

"(c) If the court orders the immediate release of a sexually violent predator, the department shall notify
the sheriff or chief of police, or both, and the district attorney, who has jurisdiction over the
community in which the person is scheduled to be released at the time of release.

"(d) The notice required by this section shall be made whether or not a request has been made pursuant
to Section 6609.

"(e) The time limits imposed by this section are not applicable where the release date of a sexually
violent predator has been advanced by a judicial or administrative process or procedure that could
not have reasonably been anticipated by the State Department of Mental Health and where, as the
result of the time adjustments, there is less than 30 days remaining on the commitment before the
inmate's release, but notice shall be given as soon as practicable.  In no case shall notice required by
this section to the appropriate agency be later than the day of release.  If, after the 45-day notice is
given to law enforcement and to the district attorney relating to an out-of-county placement, there is
change of county placement, notice to the ultimate county of placement shall be made upon the
determination of the county of placement."

1999 Legislation
Stats.1999, c. 83, made nonsubstantive changes to maintain the code.
Subordination of legislation by Stats.1999, c. 83 (S.B.966), to other 1999 legislation, see Historical and

Statutory Notes under Business and Professions Code § 2530.2.
Section affected by two or more acts at the same session of the legislature, see Government Code §

9605.
2002 Legislation
Stats.2002, c. 139 (A.B.1967), in subd.(a), deleted "it" prior to "shall", and inserted "or when a person

who is committed as a sexually violent predator pursuant to this article has petitioned a court
pursuant to Section 6608 for conditional release under supervision and treatment in the community
pursuant to a conditional release program, or has petitioned a court pursuant to Section 6608 for
subsequent unconditional discharge, and the department is notified, or is aware, of the filing of the
petition, the department"; in the third paragraph of subd.(3), added "in those cases in which the
department recommended community outpatient treatment" at the end of the sentence; in
subd.(b)(2), deleted "probable" preceding "community", and inserted "probably" preceding "be
released"; and in the second paragraph of subd.(c)(2), deleted "above" preceding "notifications" and
inserted "required by this subdivision".

2004 Legislation
Stats.2004, c. 425 (A.B.2450), rewrote this section, which had read:
"(a) When the State Department of Mental Health makes a recommendation to the court for community

outpatient treatment for any person committed as a sexually violent predator, or when a person who
is committed as a sexually violent predator pursuant to this article has petitioned a court pursuant to
Section 6608 for conditional release under supervision and treatment in the community pursuant to a
conditional release program, or has petitioned a court pursuant to Section 6608 for subsequent
unconditional discharge, and the department is notified, or is aware, of the filing of the petition, the
department shall notify the sheriff or chief of police, or both, the district attorney, or the county's
designated counsel, that have jurisdiction over the following locations:

"(1) The community in which the person may be released for community outpatient treatment.
"(2) The community in which the person maintained his or her last legal residence as defined by Section

3003 of the Penal Code.



"(3) The county that filed for the person's civil commitment pursuant to this article.
"The department shall also notify the Sexually Violent Predator Parole Coordinator of the Department of

Corrections, if the person is otherwise subject to parole pursuant to Article 1 (commencing with
Section 3000) of Chapter 8 of Title 1 of Part 3 of the Penal Code.

"The notice shall be given at least 15 days prior to the department's submission of its recommendation to
the court in those cases in which the department recommended community outpatient treatment.

"(b) When the State Department of Mental Health makes a recommendation to pursue recommitment,
makes a recommendation not to pursue recommitment, or seeks a judicial review of commitment
status pursuant to subdivision (f) of Section 6605, of any person committed as a sexually violent
predator, it shall provide written notice of that action to the sheriff or chief of police, or both, and to
the district attorney, that have jurisdiction over the following locations:

"(1) The community in which the person maintained his or her last legal residence as defined by Section
3003 of the Penal Code.

"(2) The community in which the person will probably be released, if recommending not to pursue
recommitment.

"(3) The county that filed for the person's civil commitment pursuant to this article.
"The State Department of Mental Health shall also notify the Sexually Violent Predator Parole

Coordinator of the Department of Corrections, if the person is otherwise subject to parole pursuant
to Article 1 (commencing with Section 3000) of Chapter 8 of Title 1 of Part 3 of the Penal Code.
The notice shall be made at least 15 days prior to the department's submission of its recommendation
to the court.

"Those agencies receiving the notice referred to in this subdivision shall have 15 days from receipt of
the notice to provide written comment to the department regarding the impending release.  Those
comments shall be considered by the department, which may modify its decision regarding the
community in which the person is scheduled to be released, based on those comments.

"(c) If the court orders the release of a sexually violent predator, the court shall notify the Sexually
Violent Predator Parole Coordinator of the Department of Corrections.  The Department of
Corrections shall notify the State Department of Mental Health, the sheriff or chief of police, or
both, and the district attorney, that have jurisdiction over the following locations:

"(1) The community in which the person is to be released.
"(2) The community in which the person maintained his or her last legal residence as defined in Section

3003 of the Penal Code.
"The Department of Corrections shall make the notifications required by this subdivision regardless of

whether the person released will be serving a term of parole after release by the court.
"(d) If the person is otherwise subject to parole pursuant to Article 1 (commencing with Section 300) of

Chapter 8 of Title 1 of Part 3 of the Penal Code, to allow adequate time for the Department of
Corrections to make appropriate parole arrangements upon release of the person, the person shall
remain in physical custody for a period not to exceed 72 hours or until parole arrangements are made
by the Sexually Violent Predator Parole Coordinator of the Department of Corrections, whichever is
sooner.  To facilitate timely parole arrangements, notification to the Sexually Violent Predator
Parole Coordinator of the Department of Corrections of the pending release shall be made by
telephone or facsimile and, to the extent possible, notice of the possible release shall be made in
advance of the proceeding or decision determining whether to release the person.

"(e) The notice required by this section shall be made whether or not a request has been made pursuant
to Section 6609.

"(f) The time limits imposed by this section are not applicable when the release date of a sexually
violent predator has been advanced by a judicial or administrative process or procedure that could
not have reasonably been anticipated by the State Department of Mental Health and where, as the
result of the time adjustments, there is less than 30 days remaining on the commitment before the
inmate's release, but notice shall be given as soon as practicable.  In no case shall notice required by
this section to the appropriate agency be later than the day of release.

"(g) The provisions of this section are severable.  If any provision of this section or its application is



held invalid, that invalidity shall not affect other provisions or applications that can be given effect
without the invalid provision or application."

2007 Legislation
Stats.2007, c. 571 (A.B.1172), substituted "Department of Corrections and Rehabilitation" for

"Department of Corrections" throughout; in subd.(a)(4), substituted "30 days" for "15 days"; in
subd.(a)(5)(A), substituted "3  1/8 by 3  1/8 inches" for "3  1/8 X 3 %  1/8 inches"; in subd.(b), added the
third and fifth sentences; and in subd.(d)(3) added the second sentence.

1998 Main Volume
Stats.1998, c. 19, rewrote subd.(a) and the first paragraph of subd.(b), which had read:
"(a) When any person committed as a sexually violent predator is going to be unconditionally released,

the State Department of Mental Health shall notify the sheriff or chief of police, or both, and the
district attorney, who has jurisdiction over the community in which the person is scheduled to be
released.  Except as provided in subdivision (b), the notice shall be given at least 15 days prior to the
scheduled release date and shall include the name of the person who is scheduled to be released,
whether or not the person is required to register with law enforcement, and the community in which
the person will reside.

"(b) When a person committed as a sexually violent predator is scheduled to be released to a county
other than the county from which he or she was committed, the State Department of Mental Health
shall provide written notice of that release to the sheriff or police chief, or both, and to the district
attorney, who has jurisdiction over the community in which the inmate is scheduled to be released.
The notice shall be made at least 45 days prior to the scheduled release date and shall include the
name of the person who is scheduled to be released, whether or not the person is required to register
with local law enforcement, and the community in which the person will reside."

Research References

Cross References

Sexually violent predators, conditional release program, terms and conditions, see Welfare and
Institutions Code § 6608.8.

Law Review And Journal Commentaries

Closing the loophole in California's Sexually Violent Predator Act: Jessica's Law's band-aid will not
result in treatment for sexual predators.  Melissa M. Mathews, 39 McGeorge L. Rev. 877 (2008).

A primer on the civil trial of a sexually violent predator.  Judge Joan Comparet-Cassani, 37 San
Diego L.Rev. 1057 (Fall 2000).

United States Code Annotated

Child protection, civil commitment, dangerous sexual offenders, state programs, see 42 U.S.C.A. §
16971.

Civil commitment, sexually dangerous persons, see 18 U.S.C.A. § 4248.

United States Supreme Court

Sexually violent predators, civil confinement, ex post facto and double jeopardy claims, see Seling
v. Young, 2001, 121 S.Ct. 727, 531 U.S. 250, 148 L.Ed.2d 734, on remand 248 F.3d 1197.

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §1417E
Cal Jur 3d Incomp §29



Notes Of Decisions

Revocation 1

1. Revocation

Revocation of petitioner's outpatient status subjected him to a concrete and continuing injury, and, thus, despite
his release, his habeas petition presented a live case or controversy and was not rendered moot, where
revocation could be used to place petitioner in a category of higher-risk former offenders to whom more
onerous community notification rules applied in certain states, burdening petitioner's right to travel. Cavins v.
Lockyer, C.A.9 (Cal.)2007, 232 Fed.Appx. 655, 2007 WL 1302242, Unreported. Habeas Corpus  233

§ 6609.2. Notice of recommendation regarding disposition of sexually violent predator; immunity 

     •     Historical Notes     •     Research References

(a) When any sheriff or chief of police is notified by the State Department of Mental Health of its
recommendation to the court concerning the disposition of a sexually violent predator pursuant to subdivision
(a) or (b) of Section 6609.1, that sheriff or chief of police may notify any person designated by the sheriff or
chief of police as an appropriate recipient of the notice.

(b) A law enforcement official authorized to provide notice pursuant to this section, and the public agency or
entity employing the law enforcement official, shall not be liable for providing or failing to provide notice
pursuant to this section.

CREDIT(S)
(Added by Stats.1996, c. 462 (A.B.3130), § 9, eff. Sept. 13, 1996.  Amended by Stats.1998, c. 19 (S.B.536), § 7,
eff. April 14, 1998; Stats.1998, c. 961 (S.B.1976), § 10, eff. Sept. 29, 1998.)

Historical Notes

Historical And Statutory Notes

1998 Legislation
Stats.1998, c. 961, deleted "intention to make a" following "Health of its".
1998 Main Volume
Stats.1998, c. 19, in subd.(a), substituted "by the State Department of Mental Health of its intention to

make a recommendation to the court concerning the disposition of a sexually violent predator
pursuant to subdivision (a) or (b) of Section 6609.1" for "of the pending release of a person
committed as a sexually violent predator".

Research References

Law Review And Journal Commentaries

A primer on the civil trial of a sexually violent predator.  Judge Joan Comparet-Cassani, 37 San
Diego L.Rev. 1057 (Fall 2000).

United States Code Annotated

Child protection, civil commitment, dangerous sexual offenders, state programs, see 42 U.S.C.A. §



16971.
Civil commitment, sexually dangerous persons, see 18 U.S.C.A. § 4248.

United States Supreme Court

Sexually violent predators, civil confinement, ex post facto and double jeopardy claims, see Seling
v. Young, 2001, 121 S.Ct. 727, 531 U.S. 250, 148 L.Ed.2d 734, on remand 248 F.3d 1197.

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §1417E

§ 6609.3. Notice to witnesses, victims, or next of kin 
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(a) At the time a notice is sent pursuant to subdivisions (a) and (b) of Section 6609.1, the sheriff, chief of police,
or district attorney notified of the release shall also send a notice to persons described in Section 679.03 of the
Penal Code who have requested a notice, informing those persons of the fact that the person who committed the
sexually violent offense may be released together with information identifying the court that will consider the
conditional release, recommendation regarding recommitment, or review of commitment status pursuant to
subdivision (f) of Section 6605a.  When a person is approved by the court to be conditionally released, notice of
the community in which the person is scheduled to reside shall also be given only if it is (1) in the county of
residence of a witness, victim, or family member of a victim who has requested notice, or (2) within 100 miles
of the actual residence of a witness, victim, or family member of a victim who has requested notice.  If, after
providing the witness, victim, or next of kin with the notice, there is any change in the release date or the
community in which the person is to reside, the sheriff, chief of police, or the district attorney shall provide the
witness, victim, or next of kin with the revised information.

(b) At the time a notice is sent pursuant to subdivision (c) of Section 6609.1 the Department of Corrections shall
also send a notice to persons described in Section 679.03 of the Penal Code who have requested a notice
informing those persons of the fact that the person who committed the sexually violent offense has been
released.

(c) In order to be entitled to receive the notice set forth in this section, the requesting party shall keep the
sheriff, chief of police, and district attorney who were notified under Section 679.03 of the Penal Code,
informed of his or her current mailing address.

CREDIT(S)
(Added by Stats.1996, c. 462 (A.B.3130), § 10, eff. Sept. 13, 1996.  Amended by Stats.1998, c. 19 (S.B.536), §
8, eff. April 14, 1998; Stats.1998, c. 961 (S.B.1976), § 11, eff. Sept. 29, 1998.)

Historical Notes

Historical And Statutory Notes

1998 Legislation
Stats.1998, c. 961, added the subd.(a) and (c) designations; rewrote the first paragraph; and inserted

subd.(b), relating to notice to persons described in Section 679.03 of the Penal Code.  Prior to
amendment, the first paragraph read:

"At the time a notice is sent pursuant to subdivision (a) or (b) of Section 6609.1, the sheriff, chief of
police, or district attorney so notified shall also send a notice to persons described in Section 679.03
of the Penal Code who have requested a notice, informing those persons of the fact that the person
who committed the sexually violent offense may be released, together with information identifying



the court that will consider the conditional or unconditional release.  When a person is approved by
the court to be conditionally released, notice of the community in which the person is scheduled to
reside shall also be given only if it is (1) in the county of residence of a witness, victim, or family
member of a victim who has requested notice, or (2) within 25 miles of the actual residence of a
witness, victim, or family member of a victim who has requested notice.  If, after providing the
witness, victim, or next of kin with the notice, there is any change in the release status or the
community in which the person is to reside, the sheriff, chief of police, or district attorney shall
provide the witness, victim, or next of kin with the revised information."

1998 Main Volume
Stats.1998, c. 19, rewrote the first paragraph which had read:
"At the time a notice is sent pursuant to subdivision (a) of Section 6609.1, the sheriff, chief of police, or

district attorney notified of the release shall also send a notice to persons described in Section 679.03
of the Penal Code who have requested a notice, informing those persons of the fact that the person
who committed the sexually violent offense is scheduled to be released and specifying the proposed
date of release.  Notice of the community in which the person is scheduled to reside shall also be
given only if it is (1) in the county of residence of a witness, victim, or family member of a victim
who has requested notice, or (2) within 25 miles of the actual residence of a witness, victim, or
family member of a victim who has requested notice.  If, after providing the witness, victim, or next
of kin with the notice, there is any change in the release date or the community in which the person
is to reside, the board shall provide the witness, victim, or next of kin with the revised information."

Research References

Law Review And Journal Commentaries

A primer on the civil trial of a sexually violent predator.  Judge Joan Comparet-Cassani, 37 San
Diego L.Rev. 1057 (Fall 2000).

United States Code Annotated

Child protection, civil commitment, dangerous sexual offenders, state programs, see 42 U.S.C.A. §
16971.

Civil commitment, sexually dangerous persons, see 18 U.S.C.A. § 4248.

United States Supreme Court

Sexually violent predators, civil confinement, ex post facto and double jeopardy claims, see Seling
v. Young, 2001, 121 S.Ct. 727, 531 U.S. 250, 148 L.Ed.2d 734, on remand 248 F.3d 1197.

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §1417E
Cal Jur 3d Incomp §29

Chapter 3. Expense Of Detention Or Proceedings Concerning Commitments

Article 4. Mentally Retarded Persons

§ 6715. Order for payment of expenses 



     •     Historical Notes     •     Research References     •     Notes of Decisions

The court shall inquire into the financial condition of the parent, guardian, or other person charged with the
support of any person committed as mentally retarded person, and if it finds him able to do so, in whole or in
part, it shall make a further order, requiring him to pay, to the extent the court considers him able to pay, the
expenses of the proceedings in connection with the investigation, detention, and commitment of the person
committed, and the expenses of his delivery to the institution, and to pay to the county, at stated periods, such
sums as the court deems proper, during such time as the person remains in the institution or on leave of absence
to a licensed hospital, facility or home for the care of such persons.  This order may be enforced by such further
orders as the court deems necessary, and may be varied, altered, or revoked in its discretion.

The court shall designate some county officer to keep a record of such payments ordered to be made, to receive,
receipt for, and record such payments made, to pay over such payments to the county treasurer, to see that the
persons ordered to make such payments comply with such orders, and to report to the court any failure on the
part of such persons to make such payments.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Derivation: Former § 5250, added by Stats.1965, c. 391, p. 1638, § 4.
Former § 5253, enacted by Stats.1937, c. 369, p. 1135.
Former § 5260, added by Stats.1937, c. 699, p. 1972, amended by Stats.1945, c. 1427, p. 2680, § 1;

Stats.1961, c. 1764, p. 3770, § 1.
Former § 5283, added by Stats.1937, c. 369, pp. 1133, 1135.
Pol.C. § 2192, added by Stats.1903, c. 364, p. 511, § 1, amended by Stats.1909, c. 65, p. 77, § 25;

Stats.1915, c. 638, p. 1262, § 1; Stats.1919, c. 181, p. 271, § 1; Stats.1921, c. 771, p. 1338, § 11;
Stats.1923, c. 48, p. 84, § 1; Stats.1927, c. 403, p. 663, § 7; Stats.1929, c. 757, p. 1468, § 4.

Stats.1917, c. 776, p. 1627, § 20; Stats.1929, c. 407, p. 727, § 1.

Research References

Cross References

Day hospitals and rehabilitation centers for developmentally disabled, see Welfare and Institutions
Code § 4471.

Hospitals maintained by state department of developmental services, liability for charges, governing
law, see Welfare and Institutions Code § 4133.

State hospitals for the mentally disordered, liability for care, see Welfare and Institutions Code §
7275.

Law Review And Journal Commentaries

Parent support duties imposed by sister state. (1959) 6 UCLA L.Rev. 145.
Responsibility of relatives. (1966) 39 S.Cal.L.Rev. 574, 579.
1998 Main Volume

Collateral References:



Witkin, Summary (9th ed) P & C §336
 Cal Digest of Official Reports 3d Series, Incompetent Persons §§1 et seq.
 41 Am Jur 2d Incompetent Persons §§33 et seq., 42.

Notes Of Decisions

In general 2
Subrogation 3
Validity 1

1. Validity

It was not unconstitutional denial of equal protection of the laws to require mother of adult mentally deficient
daughter, who had been committed to state hospital in proceeding initiated by mother, to make monthly
payments for cost of care and support of daughter while so committed and confined in accordance with former
§ 5250 (now this section) added by Stats.1965, c. 391, p. 1638, § 4, relating to support of persons committed as
mentally deficient. In re Dudley (App. 1 Dist. 1966) 48 Cal.Rptr. 790, 239 Cal.App.2d 401. Constitutional Law

 3748; Mental Health  72

2. In general

A county was not liable for the support of an inmate of a home for feeble minded children, unless the court
committing the inmate had made the order required, and the trustees had made the arrangements authorized.
State v. Sonoma County (1903) 139 Cal. 264, 72 P. 1003.

An action against a father, required by Stats.1889, p. 330, § 8, to pay for the support of his insane son in the
state hospital, could only be maintained by the board of trustees of such hospital and not by the treasurer of the
hospital. Napa State Hospital v. Flaherty (1901) 134 Cal. 315, 66 P. 322. Mental Health  75; Mental Health

 83

The question of increase or decrease in the amount ordered to be paid by persons responsible for the care of an
incompetent in a state institution, was a matter for the court's determination, and either the persons responsible,
the county, or the court, might raise the question at any time it was possible to show a change of status, but in
the absence of a modification the court's original order was controlling, in view of this section. 6 Op.Atty.Gen.
249, 11-19-45.

Where a feeble minded minor county resident under commitment in a state home for feeble minded persons in
another county, is paroled for the purpose of receiving pre-natal care and treatment, the county of her residence
is liable for such expenses under §§ 7009, 7010 (repealed) and the county might seek reimbursement from
responsible relatives under this section and former § 204 (repealed).  4 Op.Atty.Gen. 311, 11-3-44.

3. Subrogation

County, which paid old age security to father, could not bring action against daughter, based on asserted
subrogation of county to parent's right to support from children under Civ.C. § 206 to recover payments made,
but rather in such a case provisions of this Code must alone be looked to in order to measure extent of
responsible relative's liability to county for old age security payments made, and old age security payments,
which are contingent upon other factors than the recipient being poor and unable to maintain himself by work,
could not be considered the performance of duty to support a poor person required by Civ.C. § 206 and thus
such payments could not be made basis of such a subrogation claim. San Bernardino County v. Simmons (1956)
46 Cal.2d 394, 296 P.2d 329. Subrogation  24

§ 6716. Authority to discharge probation officer from further accountability 



     •     Historical Notes     •     Research References

In any case in which the probation officer is charged with the duty of collecting amounts payable to the county
under this article, upon the verified application of the probation officer the board of supervisors may make an
order discharging the probation officer from further accountability for the collection of any such amount in any
case as to which the board determines that the amount is too small to justify the cost of collection; that the
statute of limitations has run; or that the collection of such amount is improbable for any reason.  Such order is
authorization for the probation officer to close his books in regard to such item, but such discharge of
accountability of the probation officer does not constitute a release of any person from liability for payment of
any such amount which is due and owing to the county.  The board may request a written opinion from the
district attorney or county counsel as to whether any particular amount is too small to justify the cost of
collection, whether the statute of limitations has run, or whether collection of any particular item is improbable.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Derivation: Former § 5251, added by Stats.1965, c. 391, p. 1638, § 4.
Former § 5260.5, added by Stats.1959, c. 883, p. 2916, § 1.

Research References

Cross References

District attorney's services, see Government Code § 26520.
1998 Main Volume

Collateral References:

 41 Am Jur 2d Incompetent Persons §§33 et seq.

§ 6717. Cost of determining fitness of person for admission to home 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The cost necessarily incurred in determining whether a person is a fit subject for admission to a home for the
mentally retarded and securing his admission thereto, is a charge upon the county whence he is committed.
Such costs include the fees of witnesses, medical examiners, psychiatrists and psychologists allowed by the
judge ordering the examination.  If the person sought to be committed is not an indigent person, the costs of the
proceedings are the obligation of such person and shall be paid by him, or by the guardian or conservator of his
estate as provided in Division 4 (commencing with Section 1400) of the Probate Code, or shall be paid by
persons legally liable for his maintenance, unless otherwise ordered by the judge.

CREDIT(S)
(Formerly § 5252, added by Stats.1965, c. 391, p. 1639, § 4, eff. May 25, 1965.  Amended by Stats.1967, c.
825, p. 2250, § 2.  Renumbered § 6717 and amended by Stats.1968, c. 1374, p. 2649, § 29, operative July 1,
1969.  Amended by Stats.1979, c. 730, p. 2538, § 154, operative Jan. 1, 1981.)



Historical Notes

Law Revision Commission Comments

1979 Amendment
Section 6717 is amended to add the reference to a conservator. [14 Cal.L.Rev.Comm. Reports 959

(1978)].

Historical And Statutory Notes

1998 Main Volume
The 1967 amendment substituted, in the last sentence, "the obligation of such person and shall be paid

by him, or by the guardian of his estate as provided in Division IV of the Probate Code"
(subsequently amended; see 1979 amendment note) for "a charge upon his estate".

The 1968 amendment renumbered the section and substituted, in the first sentence, "mentally retarded"
for "mentally deficient".

The 1979 amendment inserted, in the last sentence, "or conservator"; and substituted, in the last
sentence, "Division 4 (commencing with Section 1400) of the Probate Code" for "Division IV of the
Probate Code".

This section, prior to renumbering, was repealed by Stats.1967, c. 1667, p. 4107, § 36.5, operative July
1, 1969.  However, under the provisions of Stats.1967, c. 1667, p. 4188, § 50, the amendment of this
section by Stats.1967, c. 825, p. 2250, § 2, prevails over that act.  See Historical and Statutory Notes
under Welfare and Institutions Code § 6000.

Conditional repeal of § 5252 prior to renumbering by Stats.1967, c. 825, p. 2251, § 5, failed to become
operative.  See Historical and Statutory Notes under Welfare and Institutions Code § 5201.

Former § 6717, added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969, derived from former
§ 5252, added by Stats.1965, c. 391, p. 1639, § 4, relating to cost of determining fitness of person for
admission, was repealed by Stats.1968, c. 1374, p. 2685, § 106, operative July 1, 1969.

Derivation: Former § 5252, added by Stats.1965, c. 391, p. 1639, § 4.
Former § 5262.5, added by Stats.1939, c. 440, p. 1774, § 1.
Pol.C. § 2192a, added by Stats.1923, c. 119, p. 242, § 1.

Research References

1998 Main Volume

Library References

Recommendations relating to Guardianship-Conservatorship Law.  14 Cal.L.Rev.Comm. Reports
501 (1978).

Collateral References:

 41 Am Jur 2d Incompetent Persons §§25, 33 et seq.

Notes Of Decisions

In general 1

1. In general

Act charging county for support of insane wards was not contrary to Const. former Art. 11, § 12, which



prohibited tax on county for county purposes and was not unconstitutional as levying tax. Jensen v.
McCullough (App. 1 Dist. 1928) 94 Cal.App. 382, 271 P. 568, mandate amended 99 Cal.App. 217, 278 P. 240.
Counties  24

Act directly charging county for commitments to state home for insane was not unconstitutional as making gift
to persons who might be liable therefor. Jensen v. McCullough (App. 1 Dist. 1928) 94 Cal.App. 382, 271 P.
568, mandate amended 99 Cal.App. 217, 278 P. 240. Asylums And Assisted Living Facilities  11

§ 6718. Claims for amounts due from county to state 

     •     Historical Notes     •     Notes of Decisions

The State Department of Mental Health shall present to the county, not more frequently than monthly, a claim
for the amount due the state by reason of commitments of the mentally retarded which the county shall process
and pay pursuant to the provisions of Chapter 4 (commencing with Section 29700) of Division 3 of Title 3 of
the Government Code.

CREDIT(S)
(Formerly § 5262.6, added by Stats.1939, c. 440, p. 1774, § 2.  Amended by Stats.1965, c. 263, p. 1260, § 18.
Renumbered § 5253 and amended by Stats.1967, c. 90, p. 1004, § 8.  Renumbered § 6718 and amended by
Stats.1968, c. 1374, p. 2649, § 31, operative July 1, 1969.  Amended by Stats.1971, c. 1593, p. 3365, § 426,
operative July 1, 1973; Stats.1977, c. 1252, p. 4605, § 645, operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1965 amendment rewrote the section, which, as added in 1939, read:
"Each county auditor shall include in his State settlement report rendered to the Controller in the months

of January and June the amount due the State by reason of commitments to the home, for
feeble-minded; and the county treasurer, at the time of the settlement with the State in such months,
shall pay to the State Treasurer, upon the order of the Controller, the amounts found to be due to the
State by reason of such commitments.  In the event of the failure of the county auditor or county
treasurer to do or perform any of the things required in this section, the State Department of
Institutions may require the county treasurer by writ of mandate to pay to the State Treasurer upon
an order of the Controller all amounts found to be due to the State at the time of the next settlement
of the county treasurer with the State, and it shall be no defense to such a proceeding that the county
auditor has failed to include such sums in his report rendered to the Controller, and it shall not be
necessary for the department to allege or prove any fact with relation to the condition of the funds of
the county.  The department may recover sums due from counties as in this chapter provided, by the
presentation of claims against the board of supervisors, and recovery may be had on all sums due the
State for a period of three years next prior to the presentation of any such claims."

The 1967 amendment renumbered the section; and substituted "by reason of commitments of the
mentally deficient" (subsequently amended; see 1968 amendment note) for "under Section 5356.1".

The 1968 amendment renumbered the section; and substituted "mentally retarded" for "mentally
deficient".

The 1971 amendment substituted "State Department of Health" (now "State Department of Mental
Health") for "Department of Mental Hygiene".

The 1977 amendment substituted "State Department of Mental Health" for "State Department of
Health".



This section, prior to renumbering, was also repealed by Stats.1967, c. 1667, p. 4107, § 36.5, operative
July 1, 1969.  However, under the provisions of Stats.1967, c. 1667, p. 4188, § 50, the renumbering
and amendment of this section by Stats.1967, c. 90, p. 1004, § 8, prevails over that act.  See
Historical and Statutory Notes under Welfare and Institutions Code § 6000.

Repeal of § 5253, added by Stats.1965, c. 391, p. 1639, § 4, by Stats.1967, c. 90, p. 1004, § 9, and
renumbering of § 5262.6 to be § 5253, as prevailing over Stats.1967, c. 1667, p. 4087, see Welfare
and Institutions Code § 5253, ante, and Historical and Statutory Notes under Welfare and
Institutions Code§ 6000.

Former § 6718, added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969, derived from former
§ 5253, added by Stats.1965, c. 391, p. 1639, § 4, relating to state settlement reports, was repealed
by Stats.1968, c. 27, p. 171, § 1; Stats.1968, c. 1374, p. 2685, § 107, operative July 1, 1969.

Derivation: Pol.C. § 2193, added by Stats.1903, c. 364, p. 511, § 1, amended by Stats.1909, c. 65, p. 78,
§ 26; Stats.1911, c. 70, p. 86, § 1.

1998 Main Volume

Collateral References:

 41 Am Jur 2d Incompetent Persons §§33 et seq.

Notes Of Decisions

In general 2
Defenses, generally 5
Disposition of monies recovered 8
Duty of auditor 3
Mandamus 6
Pleadings 4
Questions of law 7
Reimbursement of county 9
Validity 1

1. Validity

Statute authorizing mandamus against county treasurer to recover moneys due state was not void as relieving
state of alleging there were funds applicable to claim. Jensen v. McCullough (App. 1 Dist. 1928) 94 Cal.App.
382, 271 P. 568, mandate amended 99 Cal.App. 217, 278 P. 240. Constitutional Law  2357; Mandamus

 2

Former Pol.C. §§ 2192, 2193 (now § 6715 and this section) making charge against county for support of
county's insane wards were not unconstitutional as appropriation of county funds for support of state institution.
Jensen v. McCullough (App. 1 Dist. 1928) 94 Cal.App. 382, 271 P. 568, mandate amended 99 Cal.App. 217,
278 P. 240. Counties  153.5

2. In general

The duty of a county treasurer to pay money to the state treasurer under statute providing for the commitment of
imbecile persons, and requiring the county treasurer of each county to pay to the state treasurer the amounts due
the state by reason of commitments, was dependent on his having money applicable to a payment. State
Commission in Lunacy v. Welch (1913) 129 P. 977, 20 Cal.App. 807; State Commission in Lunacy v. Welch
(1913) 129 P. 974, 20 Cal.App. 624.

Former Pol.C. § 2193 (now this section) as amended in 1911, authorizing the state commission in lunacy to
compel by mandate a county treasurer to pay the state treasurer the amount due the state for commitments of
imbecile persons, had no retroactive effect, and did not affect pending litigation. State Commission in Lunacy v.



Welch (1913) 129 P. 977, 20 Cal.App. 807; State Commission in Lunacy v. Welch (1913) 129 P. 974, 20
Cal.App. 624.

Refusal, because of adequacy of legal remedy, to entertain mandamus to compel county treasurer to pay
moneys due state pending for many months and fully heard, would be abuse of discretion. Jensen v.
McCullough (App. 1 Dist. 1928) 94 Cal.App. 382, 271 P. 568, mandate amended 99 Cal.App. 217, 278 P. 240.
Mandamus  3(5)

Legislature may place entire burden of maintaining dependent classes on political subdivisions, or may share
portion of burden with subdivisions. Jensen v. McCullough (App. 1 Dist. 1928) 94 Cal.App. 382, 271 P. 568,
mandate amended 99 Cal.App. 217, 278 P. 240. Counties  24

3. Duty of auditor

Auditor in determining from records amount due by county treasurer for commitments to state home did not
exercise judicial function, and failure to do so was no defense to recovery of amount due. Jensen v.
McCullough (App. 1 Dist. 1928) 94 Cal.App. 382, 271 P. 568, mandate amended 99 Cal.App. 217, 278 P. 240.
Mandamus  15

4. Pleadings

Mandamus to compel county treasurer to pay moneys due state did not require allegation of demand, where
county treasurer asserted continued resistance against claim and allegation of specific demand was not
necessary. Jensen v. McCullough (App. 1 Dist. 1928) 94 Cal.App. 382, 271 P. 568, mandate amended 99
Cal.App. 217, 278 P. 240. Mandamus  154(7)

Petition to compel county treasurer to pay state money due, alleging treasurer refused to pay on order of
controller, if insufficient to allege demand, showed treasurer was not prejudiced. Jensen v. McCullough (App. 1
Dist. 1928) 94 Cal.App. 382, 271 P. 568, mandate amended 99 Cal.App. 217, 278 P. 240. Mandamus 
154(7)

Mandamus to require county treasurer to pay moneys due state, alleging treasurer refused payment on order of
controller, sufficiently raised issue of county treasurer's duty. Jensen v. McCullough (App. 1 Dist. 1928) 94
Cal.App. 382, 271 P. 568, mandate amended 99 Cal.App. 217, 278 P. 240. Mandamus  154(4)

5. Defenses, generally

That amount demanded of county treasurer was not in fact due is matter of defense in proceeding to require
payment. Jensen v. McCullough (App. 1 Dist. 1928) 94 Cal.App. 382, 271 P. 568, mandate amended 99
Cal.App. 217, 278 P. 240. Mandamus  15

6. Mandamus

Defenses that amount due state for commitments from county to state home was not determined nor presented
to supervisor were insufficient in mandamus to require payment. Jensen v. McCullough (App. 1 Dist. 1928) 94
Cal.App. 382, 271 P. 568, mandate amended 99 Cal.App. 217, 278 P. 240. Mandamus  164(3)

In county's mandamus proceeding to compel controller's payment of taxes, county's failure to pay state for
support of feeble-minded persons was no defense, in view of other remedy. San Benito County v. Riley (App. 1
Dist. 1927) 88 Cal.App. 131, 263 P. 349. Counties  214

In county's mandamus proceeding to compel controller to pay county share of taxes, court was without
jurisdiction of special defense that county was indebted to state for support of feeble-minded persons, in view of
remedy at law. San Benito County v. Riley (App. 1 Dist. 1927) 88 Cal.App. 131, 263 P. 349. Counties  214

7. Questions of law

Denial that anything was due state by county for commitments to state home raised question of law, where



county treasurer admitted nonpayment and failed to deny statutory requirements for payment. Jensen v.
McCullough (App. 1 Dist. 1928) 94 Cal.App. 382, 271 P. 568, mandate amended 99 Cal.App. 217, 278 P. 240.
Mandamus  164(3)

8. Disposition of monies recovered

The money required to be paid to the state treasurer by each county treasurer by former Pol.C. §§ 2192, 2193,
(see, now, § 6715 and this section), providing for the commitment of imbecile persons and for the payment by
each county of the amounts due the state, went to the general fund, and the state commission in lunacy had no
control over the same, except such as was expressly given by statute. State Commission in Lunacy v. Welch
(1913) 129 P. 977, 20 Cal.App. 807; State Commission in Lunacy v. Welch (1913) 129 P. 974, 20 Cal.App.
624.

Where an individual was committed from Los Angeles County to the Sonoma state home as a mental defective
and escaped, and during his absence, was discharged from the home, but later recommitted thereto from Kern
County, until he escaped and was later arrested in Los Angeles County and placed in Pacific Colony, and again
escaped until arrested in Sacramento County, but in the meantime the Pacific Colony entered him as discharged,
the department of mental hygiene having approved such discharge under former § 7013 (see, now, § 7515), the
discharge was valid and if the prisoner was committed from Sacramento County that county would be liable to
the state for the cost of his care. 9 Op.Atty.Gen. 26, 1-20-47.

9. Reimbursement of county

A county committing mentally deficient person to state hospital may obtain reimbursement for its payment to
state from patients' money in hospital's personal deposit fund, regardless of amount in the fund, by the exclusive
means of court order; and before hospital may obtain reimbursement from patient, it must wait until court order
for reimbursement of county is complied with, and then may only charge patient for cost of care in excess of
amount paid by county. 45 Op.Atty.Gen. 37, 3-9-65.

Where a feeble-minded minor county resident under commitment in a state home for feeble-minded persons in
another county, was paroled for the purpose of receiving pre-natal care and treatment, the county of her
residence was liable for such expenses and the county might seek reimbursement from responsible relatives. 4
Op.Atty.Gen. 311, 11-3-44.

Chapter 4. Execution Of Commitment Orders

Article 4. Mentally Retarded Persons

§ 6740. Delivery of order, findings, conclusions and data 

     •     Historical Notes     •     Research References

The court shall attach to the order of commitment of a mentally retarded person its findings and conclusions,
together with all the social and other data it has bearing upon the case, and the same shall be delivered to the
home with the order.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.)



Historical Notes

Historical And Statutory Notes

1998 Main Volume
Derivation:  Former § 5425, added by Stats.1965, c. 391, p. 1642, § 4.
Former § 5259, added by Stats.1937, c. 699, p. 1972.
Former § 5283, enacted by Stats.1937, c. 369, p. 1138, § 5283.
Stats.1917, c. 776, p. 1627, § 20; Stats.1929, c. 407, p. 727, § 1.

Research References

Law Review And Journal Commentaries

Continued involuntary confinement of "dangerous" persons committed to the California youth
authority. (1974) 2 Pepp.L.Rev. 117.

1998 Main Volume

Collateral References:

 41 Am Jur 2d Incompetent Persons §42.

§ 6741. Persons authorized to execute order; compensation 

     •     Historical Notes

The sheriff or probation officer, whichever may be designated by the court, may execute the order of
commitment with respect to any mentally retarded person.

In any case in which the probation officer executes the order of commitment, he shall be compensated for
transporting such person to a state hospital in the amount and manner in which a sheriff is compensated for
similar services.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Derivation: Former § 5426, added by Stats.1965, c. 391, p. 1642, § 4.
Former § 5259.5, added by Stats.1959, c. 1416, p. 3695, § 1.
1998 Main Volume

Collateral References:

 41 Am Jur 2d Incompetent Persons §§33 et seq.

Article 5. Medical Examiners



§ 6750. Medical examiners; certification; number; revocation of certificate 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The superior court judge of each county may grant certificates in accordance with the form prescribed by the
State Department of Mental Health, showing that the persons named therein are reputable physicians licensed in
this state, and have been in active practice of their profession at least five years.  When certified copies of such
certificates have been filed with the department, it shall issue to such persons certificates or commissions, and
the persons therein named shall be known as "medical examiners."  There shall at all times be at least two such
medical examiners in each county.  The certificate may be revoked by the department for incompetency or
neglect, and shall not be again granted without the consent of the department.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.  Amended by Stats.1971, c. 1593, p. 3366,
§ 427, operative July 1, 1973; Stats.1977, c. 1252, p. 4605, § 646, operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1971 amendment substituted, in the first sentence, "State Department of Health" (now "State

Department of Mental Health") for "State Department of Mental Hygiene".
The 1977 amendment inserted, in the first sentence, "court" preceding "judge"; and substituted, in the

first sentence, "State Department of Mental Health" for "State Department of Health".
Derivation: Former § 5000, added by Stats.1965, c. 391, p. 1631, § 4.
Former § 5000, added by Stats.1937, c. 369, p. 1121, § 5000, amended by Stats.1955, c. 111, p. 573, § 1.
Pol.C. § 2167a, added by Stats.1903, c. 364, p. 502, § 1, amended by Stats.1909, c. 65, p. 62, § 13;

Stats.1921, c. 771, p. 1335, § 4.

Research References

Cross References

Department of mental health, generally, see Welfare and Institutions Code § 4000 et seq.
Medicine, generally, see Business and Professions Code § 2000 et seq.

Law Review And Journal Commentaries

Continued involuntary confinement of "dangerous" persons committed to the California youth
authority. (1974) 2 Pepp.L.Rev. 117.

1998 Main Volume

Collateral References:

Witkin, Summary (9th ed) P & C §§196, 448P
Cal Jur 3d Fam Law §212

Notes Of Decisions

In general 1



1. In general

Where there was no evidence that physician in general employ of railroad hospital was acting as agent for
railroad hospital when, in capacity of a regular medical examiner appointed by the superior court, he saw and
talked to the plaintiff against whom proceedings had been instituted by a city and county official to have
plaintiff committed as mentally ill, any statements then made by physician, could not serve as a basis for
fastening liability on railroad company in action by plaintiff for malicious prosecution on account of
proceedings to have plaintiff declared mentally ill. Brock v. Southern Pac. Co.(App. 1 Dist. 1948) 86
Cal.App.2d 182, 195 P.2d 66. Malicious Prosecution  42

In prosecution for murder, court's reading of former Pol.C. § 2167a relating to appointment and certification of
county medical examiners, was not prejudicial error as impliedly informing jury that testimony of such medical
examiners had the support of the court as against testimony of experts not so appointed. People v. Boggs (1938)
12 Cal.2d 27, 82 P.2d 368. Criminal Law  808.5

§ 6751. Medical examiners; record of certificates 

     •     Historical Notes

The department shall keep in its office a record showing the name, residence, and certificate of each duly
qualified medical examiner.  Immediately upon the receipt of each duly certified copy of a medical examiner's
certificate, it shall file the same, and advise him of its receipt and filing.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Derivation: Former § 5000, added by Stats.1965, c. 391, p. 1631, § 4.
Former § 5001, enacted by Stats.1937, c. 369, p. 1121, § 5001.
Pol.C. § 2142, added by Stats.1903, c. 364, p. 487, § 1, amended by Stats.1909, c. 65, p. 58, § 6.
1998 Main Volume

Chapter 6. Counselors In Mental Health

§ 6775. Creation of office; nomination and appointment 

     •     Historical Notes

The office of counselor in mental health may be created in any county in this state by the board of supervisors
thereof.  The counselors in mental health to serve under the provisions of this chapter shall be nominated and
appointed by the judge of the superior court by written order entered in the minutes of the court.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.)



Historical Notes

Historical And Statutory Notes

1998 Main Volume
Derivation: Former § 5025, added by Stats.1965, c. 391, p. 1631, § 4.
Former § 5025, enacted by Stats.1937, c. 369, p. 1121, § 5025, amended by Stats.1947, c. 1010, p. 2276,

§ 2.
Pol.C. § 2167b, added by Stats.1913, c. 253, p. 439, § 1, amended by Stats.1925, c. 257, p. 442, § 1;

Stats.1931, c. 752, p. 1582, § 1.
1998 Main Volume

Collateral References:

Cal Jur 3d Incomp §15

§ 6776. Number appointed; compensation 

     •     Historical Notes

In each county where the office of counselor in mental health has been created under the provisions of this
chapter, the judge of the superior court may appoint two such counselors.  In Los Angeles County, the number,
compensation, and benefits of counselors in mental health are governed by the Trial Court Employment
Protection and Governance Act (Chapter 7 (commencing with Section 71600) of Title 8 of the Government
Code).

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.  Amended by Stats.2002, c. 784
(S.B.1316), § 620.)

Historical Notes

Law Revision Commission Comments

2002 Amendment
Section 6776 is amended to reflect the repeal of Government Code Section 69894.1, concerning salaries

of court personnel in Los Angeles County, and the enactment of the Trial Court Employment
Protection and Governance Act. See Gov't Code §§ 71620 (trial court personnel), 71623 (salaries),
71624 (retirement plans), 71625 (accrued leave benefits), 71628 (deferred compensation plan
benefits), 71629 (trial court employment benefits not affected), 71640-71645 (employment selection
and advancement), 71673 (authority of court).  [32 Cal.L.Rev.Comm. Reports 564 (2002)].

Historical And Statutory Notes

2002 Legislation
Stats.2002, c. 784 (S.B.1316), made changes to conform various statutory provisions of law to the

abolition of municipal courts and their unification within the superior courts.  See Legislative
Counsel's Digest under the Historical and Statutory Notes under Business and Professions Code §
6079.1 for related statutory changes made by this chapter.

Subordination of legislation by Stats.2002, c. 784 (S.B.1316), to other 2002 legislation, see Historical
and Statutory Notes under Business and Professions Code § 6079.1.

Sections 622 and 623 of Stats.2002, c. 784 (S.B.1316), provide:



"SEC. 622. If a right, privilege, duty, authority, or status, including, but not limited to, a qualification for
office, salary range, or employment benefit, is based on a provision of law repealed by this act, and
if a statute, order, rule of court, memorandum of understanding, or other legally effective instrument
provides that the right, duty, authority, or status continues for a period beyond the effective date of
the repeal, that provision of law continues in effect for that purpose, notwithstanding its repeal by
this act.

"SEC. 623. Nothing in this act is intended to change the extent to which official reporter services or
electronic reporting may be used in the courts."

1998 Main Volume
Derivation: Former § 5026, added by Stats.1965, c. 391, p. 1631, § 4.
Former § 5026, enacted by Stats.1937, c. 369, p. 1121, § 5026, amended by Stats.1947, c. 1010, p. 2277,

§ 4; Stats.1959, c. 1834, p. 4371, § 7.
Pol.C. § 2167b, added by Stats.1913, c. 253, p. 439, § 1, amended by Stats.1925, c. 257, p. 442, § 1;

Stats.1931, c. 752, p. 1582, § 1.
1998 Main Volume

Collateral References:

Cal Jur 3d Incomp §15

§ 6777. Term of office; full-time employment 

     •     Historical Notes     •     Research References

The term of office of the counselors in mental health shall be during the pleasure of the court, and they may at
any time be removed by the court in its discretion.  Such counselors shall devote their entire time and attention
to the duties of their office.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Derivation: Former § 5027, added by Stats.1965, c. 391, p. 1631, § 4.
Former § 5027, enacted by Stats.1937, c. 369, p. 1121, § 5027, amended by Stats.1947, c. 1010, p. 2277,

§ 4.
Pol.C. § 2167b, added by Stats.1913, c. 253, p. 439, § 1, amended by Stats.1925, c. 257, p. 442, § 1;

Stats.1931, c. 752, p. 1582, § 1.

Research References

Cross References

Custody and restraint of mentally ill persons, power of state, see Government Code § 203.
1998 Main Volume

Collateral References:

Cal Jur 3d Incomp §15



§ 6778. Services; powers of peace officer 

     •     Historical Notes     •     Research References

The counselor in mental health may perform such services as are designated by the county.  Every counselor,
assistant counselor, and deputy counselor in mental health shall have the powers of a peace officer.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.  Amended by Stats.1968, c. 1374, p. 2685,
§ 110, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Derivation: Former § 5029, added by Stats.1965, c. 391, p. 1631, § 4.
Former § 5029, enacted by Stats.1937, c. 369, p. 1122, § 5029, amended by Stats.1939, c. 295, p. 1550,

§ 3; Stats.1947, c. 1010, p. 2277, § 6.
Pol.C. § 2167b, added by Stats.1913, c. 253, p. 439, § 1, amended by Stats.1925, c. 257, p. 442, § 1;

Stats.1931, c. 752, p. 1582, § 1.

Research References

Cross References

Peace officer, definition, see Penal Code §§ 7, 830 et seq.

Law Review And Journal Commentaries

Need for reform in California civil commitment procedure. (1967) 19 Stan.L.Rev. 992.
1998 Main Volume

Collateral References:

Cal Jur 3d Incomp §15

§ 6779. References to psychopathic probation officer; probation of incompetent persons 

     •     Historical Notes

Wherever in this code or in any other statute reference is made to psychopathic probation officers, such
reference shall be deemed to mean and refer to the counselors in mental health provided for in this chapter; and
wherever in this code or in any other statute reference is made to probation of incompetent persons, such
reference shall mean and refer to supervision of such persons.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.)

Historical Notes



Historical And Statutory Notes

1998 Main Volume
Derivation: Former § 5030, added by Stats.1965, c. 391, p. 1632, § 4.
Former § 5030, added by Stats.1947, c. 1010, p. 2277, § 7.
1998 Main Volume

Chapter 7. Duties Of Peace Officers

§ 6800. Poor and indigent committed persons; care of patients; effect of delivery to hospital 

     •     Historical Notes     •     Research References

All peace officers and other persons having similar duties relating to judicially committed poor persons shall
see that all poor and indigent committed persons within their respective municipalities are speedily granted the
relief conferred by this part.  When so ordered by a superior court judge, they shall see that such committed
persons are, without unnecessary delay, transferred to the proper state hospitals provided for their care and
treatment.  Before sending a person to any such hospital, they shall see that he is in a state of bodily cleanliness
and comfortably clothed with clean clothes.  The department may by order direct that any person whom it
deems unsuitable therefor shall not be employed as an attendant for any committed person.  After the patient
has been delivered to the proper officers of the hospital, the care and custody of the county or municipality from
which he is sent ceases.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.  Amended by Stats.1968, c. 1374, p. 2686,
§ 111, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1968 amendment required that each person transferred to a state hospital be clothed with "clean"

clothes rather than "new" clothes.
Derivation: Former § 5490, added by Stats.1965, c. 391, p. 1643, § 4.
Former § 5106, enacted by Stats.1937, c. 369, p. 1131, § 5106, amended by Stats.1939, c. 295, p. 1564,

§ 23; Stats.1955, c. 410, p. 866, § 2.
Pol.C. § 2183, added by Stats.1903, c. 364, p. 507, § 1.

Research References

Cross References

Counselor in mental health as peace officers, see Welfare and Institutions Code § 6778.
Judicial commitments, see Welfare and Institutions Code § 6250 et seq.
Peace officer, definition, see Penal Code §§ 7, 830 et seq.
1998 Main Volume

Collateral References:



Witkin & Epstein, Criminal Law (2d ed) §1417E
 Am Jur 2d Hospitals and Asylums §§6, 7, Incompetent Persons §§33 et seq.

Chapter 8. Mentally Disordered Persons Charged With Crime

§ 6825. Procedures; law governing 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The procedures for handling mentally disordered persons charged with the commission of public offenses are
provided for in Section 1026 of the Penal Code and in Chapter 6 (commencing with Section 1365), Title 10,
Part 2 of the Penal Code.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4107, § 37, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Operative effect of Stats.1967, c. 1667, and subordination of legislation by Stats.1967, c. 1667, to other

1967 legislation, see Historical and Statutory Notes under Welfare and Institutions Code § 5000.
Derivation: Former § 5050, added by Stats.1965, c. 391, p. 1632, § 4.
Former § 5160, enacted by Stats.1937, c. 369, p. 1132, § 5160.
Former § 5175, added by Stats.1965, c. 391, § 4.

Research References

Cross References

Admission of mentally disordered prisoners to state hospitals, see Welfare and Institutions Code §
7227.

Disposition of mentally disordered criminals upon recovery, see Welfare and Institutions Code §
7375.

Leave of absence, discharge and restoration to capacity, inapplicability to patients held in criminal
proceedings, see Welfare and Institutions Code § 7350.

Public offenses definition, see Penal Code § 15.

Law Review And Journal Commentaries

Continued involuntary confinement of "dangerous" persons committed to the California youth
authority. (1974) 2 Pepp.L.Rev. 117.

Criminal responsibility of the mentally ill.  Bernard L. Diamond (1961) 14 Stan.L.Rev. 59.
1998 Main Volume

Collateral References:

 Am Jur 2d Criminal Law §§45 et seq., Incompetent Persons §36.



Notes Of Decisions

In general 1

1. In general

Assuming that petition to declare defendant charged with violations of Motor Vehicle Code a mentally ill
person was pending but undetermined at the same time that misdemeanor proceedings were pending, defendant
would have been entitled to bail as a matter of right under either or both such proceedings until he was
adjudicated to be a mentally ill person and committed to a state hospital, unless it could be shown that his
condition was such that for his safety or for protection of society it would have been proper to deny bail. Bean
v. Los Angeles County (App. 2 Dist. 1967) 60 Cal.Rptr. 804, 252 Cal.App.2d 754. Bail  42; Mental Health

 50

Pen.C. § 1373, providing that the expenses of caring for an insane criminal in the state hospital should be borne
in the first instance by the county from which such insane person was sent to the hospital, was not repealed by
the Insanity Act of 1897, Stats.1897, p. 311, and the various county government acts providing for the
transportation and caring for the insane, since such acts related to noncriminal insane, and were inapplicable to
insane criminals held in custody pending trial or sentence. Napa State Hospital v. Yuba County (1903) 138 Cal.
378, 71 P. 450. Mental Health  2

Records of proceedings of commitment of mentally disordered criminal offenders are not confidential. 53
Op.Atty.Gen. 25, 1-23-70.

DIVISION 7. MENTAL INSTITUTIONS

Chapter 1. County Psychiatric Hospitals

§ 7100. Facilities and hospital service; approval of department 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The board of supervisors of each county may maintain in the county hospital or in any other hospital situated
within or without the county or in any other psychiatric health facility situated within or without the county,
suitable facilities and nonhospital or hospital service for the detention, supervision, care, and treatment of
persons who are mentally disordered, developmentally disabled, or who are alleged to be such.

The county may contract with public or private hospitals for such facilities and hospital service when they are
not suitably available in any institution, psychiatric facility, or establishment maintained or operated by the
county.

The facilities and services for the mentally disordered and allegedly mentally disordered shall be subject to the
approval of the State Department of Mental Health, and the facilities and services for the developmentally
disabled and allegedly developmentally disabled shall be subject to the approval of the State Department of
Developmental Services.  The professional person having charge and control of any such hospital or psychiatric
health facility shall allow the department whose approval is required to make such investigations thereof as it
deems necessary at any time.



Nothing in this chapter means that mentally disordered or developmentally disabled persons may not be
detained, supervised, cared for, or treated, subject to the right of inquiry or investigation by the department, in
their own homes, or the homes of their relatives or friends, or in a licensed establishment.

CREDIT(S)
(Formerly § 6000, Stats.1937, c. 369, p. 1147, § 6000.  Amended by Stats.1949, c. 1211, p. 2127, § 2.
Renumbered § 6300 and amended by Stats.1965, c. 391, p. 1696, § 29, eff. May 25, 1965; Stats.1967, c. 1423,
p. 3350, § 1.  Renumbered§ 7100 and amended by Stats.1968, c. 1374, p. 2683, § 96, operative July 1, 1969;
Stats.1971, c. 1593, p. 3368, § 432, operative July 1, 1973; Stats.1977, c. 1252, p. 4605, § 647, operative July 1,
1978; Stats.1978, c. 1234, p. 3988, § 8; Stats.1980, c. 676, p. 2043, § 343.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
This section, prior to renumbering, was also repealed by Stats.1967, c. 1667, p. 4107, § 36.5, operative

July 1, 1969.  However, under the provisions of Stats.1967, c. 1667, p. 4188, § 50, the amendment of
this section by Stats.1967, c. 1423, p. 3350, § 1, prevails over that act.  See Historical and Statutory
Notes under Welfare and Institutions Code §§ 7000 to 7026.

Former § 7100, added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969, derived from §
6300, formerly § 6000, added by Stats.1937, c. 369, p. 1147, § 6000, amended by Stats.1949, c.
1211, p. 2127, § 2; renumbered § 6300 and amended by Stats.1965, c. 391, p. 1696, § 29; Stats.1967,
c. 1423, p. 3350, § 1, relating to authorization for facilities and hospital service, was repealed by
Stats.1968, c. 1374, p. 2686, § 116, operative July 1, 1969.

Former § 7100, added by Stats.1939, c. 994, p. 2772, § 1, amended by Stats.1961, c. 79, p. 1069, § 35,
which provided for establishment of state inebriate colonies, was repealed by Stats.1965, c. 1797, p.
4163, § 60.

Derivation: Pol.C. § 2167, added by Stats.1903, c. 364, p. 502, § 1.

Research References

Cross References

County psychiatric hospital defined, see Welfare and Institutions Code §§ 6003, 7101.
Department of mental health, see Welfare and Institutions Code § 4000 et seq.
Investigative powers of department, see Welfare and Institutions Code § 4021.
State department of developmental services, see Welfare and Institutions Code § 4400 et seq.
1998 Main Volume

Collateral References:

Cal Jur 3d Gov Tort §74; Heal Art §§91, 380
 40 Am Jur 2d Hospitals and Asylums §§3 et seq.

Notes Of Decisions

In general 1

1. In general

Where patient who had suicidal tendencies was voluntarily admitted to psychiatric unit of county hospital, and



was treated for 10 days and then released, and patient left and immediately attempted suicide, county as public
entity was not liable to patient for injuries sustained after patient was released from hospital. Goff v. Los
Angeles County (App. 2 Dist. 1967) 61 Cal.Rptr. 840, 254 Cal.App.2d 45. Counties  144

Legislature may, in absence of constitutional restriction, empower counties to establish hospitals, dispensaries,
etc., and to prescribe regulations for government thereof, but legislative control of a county asylum does not
make it a state institution. In re Johnston's Estate (1925) 197 Cal. 28, 239 P. 397. Attorney And Client 
59.5(1); Asylums And Assisted Living Facilities  18; Health  233

Former § 7100, which required the supervisors of each county to maintain in a receiving hospital, a suitable
room for detention and care of the alleged insane for a period of not less than one or more than 20 days, was
mandatory and the use of the county jail for mentally ill persons was restricted to emergency cases only. 5
Op.Atty.Gen. 28 (1945).

Funds of veterans' home may not be utilized for payment of maintenance of members of home taken to state
hospital and committed within few days thereafter to that institution. 4 Op.Atty.Gen. 172 (1944).

§ 7101. County psychiatric hospital 

     •     Historical Notes     •     Research References

As used in this chapter "county psychiatric hospital" means the hospital, ward, or facility provided by the
county pursuant to the provisions of Section 7100.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 7101, added by Stats.1939, c. 994, p. 2773, § 1, which related to government of state inebriate

colonies, was repealed by Stats.1965, c. 1797, p. 4163, § 60.
Derivation: Section 6301, formerly § 6001, added by Stats.1937, c. 369, p. 1147, § 6001, amended by

Stats.1949, c. 1211, p. 2128, § 3; renumbered § 6301 and amended by Stats.1965, c. 391, p. 1696, §
30.

Research References

Cross References

Similar provision, see Welfare and Institutions Code § 6003.
1998 Main Volume

Collateral References:

 40 Am Jur 2d Hospitals and Asylums §1.

§ 7102. Persons eligible for care and treatment; involuntary patients 



     •     Historical Notes     •     Research References     •     Notes of Decisions

The superintendent or person in charge of the county psychiatric hospital, may receive, detain, supervise, care
for or treat in the hospital any person who comes within any of the following descriptions:

(a) Who has been placed therein pursuant to a court order or court commitment under the provisions of this
code or the Penal Code.

(b) Who has been placed therein pursuant to the provisions of Part 1 of Division 5 of this code.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 7102, added by Stats.1939, c. 944, p. 2773, § 1, amended by Stats.1941, c. 1127, p. 2838, § 1,

relating to purpose of establishing state inebriate colonies, was repealed by Stats.1965, c. 1797, p.
4163, § 60.

Derivation: Section 6302, formerly § 6002, added by Stats.1937, c. 369, p. 1147, § 6002, amended by
Stats.1949, c. 1211, p. 2128, § 4; Stats.1963, c. 2034, p. 4238, § 1; renumbered § 6302 and amended
by Stats.1965, c. 391, p. 1696, § 31.

Pol.C. § 2167c, added by Stats.1931, c. 752, p. 1584, § 2.

Research References

Cross References

Custody pending hearing, see Welfare and Institutions Code § 6506.
Detention of mentally disordered persons for evaluation and treatment, see Welfare and Institutions

Code § 5150 et seq.
Judicial commitments, see Welfare and Institutions Code § 6250 et seq.
Procedures for handling mentally disordered persons charged with crime, see Welfare and

Institutions Code § 6825.

Law Review And Journal Commentaries

Least restrictive treatment of mentally ill.  P. Browning Hoffman and Lawrence L. Foust (1977) 14
San Diego L.Rev. 1100.

Right to effective mental treatment.  Ralph Kirkland Schwitzgebel (1974) 62 Cal.L.Rev. 936.
1998 Main Volume

Collateral References:

Cal Jur 3d Heal Art §91
 40 Am Jur 2d Hospitals and Asylums §§5, 12.

Notes Of Decisions

In general 1



1. In general

Under provision of § 6002 (repealed) added by Stats.1937, c. 369, p. 1147, as amended, that patient could be
county's guest in mental institution for period not to exceed 90 days, patient who had suicidal tendencies and
was voluntarily admitted to psychiatric unit of county hospital and was treated for 10 days and then released
was not illegally detained by county. Goff v. Los Angeles County (App. 2 Dist. 1967) 61 Cal.Rptr. 840, 254
Cal.App.2d 45. Counties  144

Hospitals must furnish upon request of agency, regulating business or profession which requires a license which
may be suspended because of licensee's mental illness, sufficient information to allow agency to determine if
voluntarily admitted licensee were admitted for a mental illness. 31 Op.Atty.Gen. 186 (1958).

§ 7103. Persons eligible for care and treatment; voluntary patients and conservatees 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The superintendent or person in charge of the county psychiatric hospital may admit and provide care and
treatment in the hospital for any person who comes within the following descriptions:

(a) Who voluntarily makes a written application as provided in Chapter 1 (commencing with Section 6000) of
Part 1 of Division 6 of this code.

(b) Who is a conservatee and has written application made in his behalf by his conservator.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 7103, added by Stats.1939, c. 994, p. 2773, § 1, which defined "chronic inebriate", was

repealed by Stats.1965, c. 1797, p. 4163, § 60.
Derivation: Former § 6002, enacted by Stats.1937, c. 369, p. 1147, § 6002, amended by Stats.1949, c.

1211, p. 2128, § 4; Stats.1963, c. 2034, p. 4238, § 1, renumbered § 6302 and amended by Stats.1965,
c. 391, p. 1696, § 31.

Pol.C. § 2167c, added by Stats.1931, c. 752, p. 1584, § 2.

Research References

Cross References

Persons eligible to county psychiatric hospital, persons making voluntary written application, see
Welfare and Institutions Code § 6004.

Law Review And Journal Commentaries

Right to effective mental treatment.  Ralph Kirkland Schwitzgebel (1974) 62 Cal.L.Rev. 936.
1998 Main Volume



Collateral References:

Cal Jur 3d Heal Art §91
 Am Jur 2d Hospitals and Asylums §§5-7, 12, Incompetent Persons §§8-14, 39.

Notes Of Decisions

In general 1

1. In general

Where patient who had suicidal tendencies was voluntarily admitted to psychiatric unit of county hospital, and
was treated for 10 days and then released, and patient left and immediately attempted suicide, county as public
entity was not liable to patient for injuries sustained after patient was released from hospital. Goff v. Los
Angeles County (App. 2 Dist. 1967) 61 Cal.Rptr. 840, 254 Cal.App.2d 45. Counties  144

Under provision of § 6002 (repealed), added by Stats.1937, c. 369, p. 1147, as amended, that patient could be
county's guest in mental institution for period not to exceed 90 days, patient who had suicidal tendencies and
was voluntarily admitted to psychiatric unit of county hospital and was treated for 10 days and then released
was not illegally detained by county. Goff v. Los Angeles County (App. 2 Dist. 1967) 61 Cal.Rptr. 840, 254
Cal.App.2d 45. Counties  144

A county mental health hospital or clinic legally may refuse to admit or treat voluntary applicants who are
financially able to obtain such services elsewhere. 54 Op.Atty.Gen. 65.

§ 7104. Reliance on faith healing; exemption from medical or psychiatric treatment 

     •     Historical Notes     •     Research References

Any adult person detained in such hospital, who is in such condition of mind as to render him competent to
make such application shall at his request be exempt from medical or psychiatric treatment, upon filing with the
superintendent a statement that he depends upon prayer or spiritual means for healing in the practice of the
religion of a well-recognized religious church, sect, denomination, or organization.  In case of an adult not
found to be in such condition of mind, a similar statement may be filed on his behalf by another and thereupon
similar exemption shall be granted.  Any minor detained in such hospital shall be exempt from medical or
psychiatric treatment if his parent or guardian or conservator shall file with said superintendent an affidavit
stating that he relies upon prayer or spiritual means for healing in the practice of the religion of a
well-recognized religious church, sect, denomination or organization.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.  Amended by Stats.1979, c. 730, p. 2538,
§ 155, operative Jan. 1, 1981.)

Historical Notes

Law Revision Commission Comments

1979 Amendment
Section 7104 is amended to add the reference to a conservator. [14 Cal.L.Rev.Comm. Reports 959

(1978)].



Historical And Statutory Notes

1998 Main Volume
Former § 7104, added by Stats.1939, c. 994, p. 2773, § 1, which related to commitments to state

inebriate colonies, was repealed by Stats.1965, c. 1797, p. 4163, § 60.
Derivation: Section 6303, formerly § 6002.5, added by Stats.1949, c. 1211, p. 2128, § 5, renumbered §

6303 and amended by Stats.1965, c. 391, p. 1697, § 32.

Research References

Cross References

Healing by prayer, community health health services, see Welfare and Institutions Code § 5006.

Law Review And Journal Commentaries

Faith healing. (1975) 8 Loy.L.A.L.Rev. 396.
1998 Main Volume

Library References

Recommendations relating to Guardianship-Conservatorship Law.  14 Cal.L.Rev.Comm. Reports
501 (1978).

Collateral References:

 40 Am Jur 2d Hospitals and Asylums §§5-7, 12.

§ 7105. Discharge of patient 

     •     Historical Notes

A superintendent or person in charge of the county psychiatric hospital may discharge any patient who is not a
proper case for treatment therein.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 7105, added by Stats.1939, c. 994, p. 2773, § 1, amended by Stats.1961, c. 79, p. 1069, § 36,

which related to parole and discharge of inmates of state inebriate colonies was repealed by
Stats.1965, c. 1797, p. 4163, § 60.

Derivation: Section 6304, formerly § 6003.1, added by Stats.1963, c. 2034, p. 4239, § 3, renumbered §
6304 and amended by Stats.1965, c. 391, p. 1697, § 34.

1998 Main Volume

Collateral References:

Cal Jur 3d Heal Art §91
 Am Jur 2d Hospitals and Asylums §§5-7, 13.



Liability of governmental officer or entity for failure to warn or notify of release of potentially
dangerous individual from custody.  12 ALR4th 722.

§ 7106. Charges; reimbursement of county 

     •     Historical Notes     •     Research References

In case a county psychiatric hospital patient or the person legally liable for his maintenance is or becomes the
owner of property, real, personal, or mixed, the county furnishing such care, treatment, or observation, shall be
reimbursed therefrom for its charges.  The board of supervisors of the county shall fix and determine a schedule
of charges for the care, treatment, or observation of such patients, and reimbursement to the county shall be
made upon the basis of the charges so fixed.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 7106, added by Stats.1939, c. 994, p. 2773, § 1, amended by Stats.1961, c. 79, p. 1069, § 37,

which related to support of persons committed to state inebriate colonies, was repealed by
Stats.1965, c. 1797, p. 4163, § 60.

Derivation: Section 6306, formerly § 6004, added by Stats.1937, c. 369, p. 1147, § 6004, amended by
Stats.1949, c. 1211, p. 2129, § 7, renumbered § 6306 and amended by Stats.1965, c. 391, p. 1697, §
36.

Pol.C. § 2167c, added by Stats.1931, c. 752, p. 1584, § 2.

Research References

Cross References

Liability for support, see Family Code § 3550 et seq.
Order for payment of expenses, see Welfare and Institutions Code § 6715.
1998 Main Volume

Collateral References:

Cal Jur 3d Heal Art §91
 Am Jur 2d Hospitals and Asylums §§5-7, Incompetent Persons §§56-59.

§ 7107. Immunity from criminal liability 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Any superintendent or person in charge of the county psychiatric hospital, and any public officer, public
employee, or public physician who either admits, causes to be admitted, delivers, or assists in delivering,
detains, cares for, or treats, or assists in detaining, caring for or treating, any person pursuant to this chapter
shall not be rendered criminally liable thereby.

CREDIT(S)



(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 7107, added by Stats.1939, c. 994, p. 2774, § 1, which related to payments to support patients

committed to state inebriate colonies, and to records of payments, was repealed by Stats.1965, c.
1797, p. 4163, § 60.

Derivation: Section 6307, formerly § 6005, added by Stats.1949, c. 1211, p. 2129, § 8, amended by
Stats.1963, c. 1681, p. 3287, § 40; renumbered § 6307 and amended by Stats.1965, c. 391, p. 4107, §
37.

Research References

Cross References

Bodily restraint, protection from, see Civil Code § 43.
Civil liability, see Government Code § 854 et seq.
False arrest, see Penal Code § 146.
False imprisonment, see Penal Code §§ 236, 237.
1998 Main Volume

Collateral References:

Cal Jur 3d Heal Art §91
 Am Jur 2d False Imprisonment §119, Hospitals and Asylums §§7, 12, Incompetent Persons §§33 et

seq.

Notes Of Decisions

In general 1

1. In general

Former § 6005 (repealed) did not provide immunity for negligent conduct in course of treatment and merely
codified in part rule that public employees were liable for torts committed while acting in ministerial capacity
but not in discretionary capacity. Los Angeles County v. Superior Court of Los Angeles County (1965) 44
Cal.Rptr. 796, 62 Cal.2d 839, 402 P.2d 868.

Chapter 2. State Hospitals For The Mentally Disordered

Article 1. Establishment And General Government

§ 7200. State hospitals 



     •     Historical Notes     •     Research References     •     Notes of Decisions

There are in the state the following state hospitals for the care, treatment, and education of the mentally
disordered:

(a) Metropolitan State Hospital near the City of Norwalk, Los Angeles County.

(b) Atascadero State Hospital near the City of Atascadero, San Luis Obispo County.

(c) Napa State Hospital near the City of Napa, Napa County.

(d) Patton State Hospital near the City of San Bernardino, San Bernardino County.

(e) Coalinga State Hospital near the City of Coalinga, Fresno County.

CREDIT(S)
(Formerly § 6500, Stats.1937, c. 369, p. 1147, § 6500.  Amended by Stats.1945, c. 442, p. 931, § 1; Stats.1947,
c. 368, p. 929, § 1; Stats.1950, 1st Ex.Sess., c. 14, p. 449, § 1; Stats.1951, c. 525, p. 1673, § 2; Stats.1951, c.
968, p. 2589, § 2; Stats.1953, c. 900, p. 2257, § 2; Stats.1967, c. 90, p. 1004, § 12.  Renumbered § 7200 and
amended by Stats.1968, c. 1374, p. 2684, § 99, operative July 1, 1969.  Amended by Stats.1971, c. 1593, p.
3368, § 433, operative July 1, 1973; Stats.1977, c. 1252, p. 4606, § 648, operative July 1, 1978; Stats.1978, c.
429, p. 1463, § 221, eff. July 17, 1978, operative July 1, 1978; Stats.1986, c. 224, § 13, eff. June 30, 1986,
operative July 1, 1986; Stats.2003, c. 356 (A.B.941), § 3.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
This section, prior to renumbering, was also repealed by Stats.1967, c. 1667, p. 4107, § 36.5, operative

July 1, 1969.  However, under the provisions of Stats.1967, c. 1667, p. 4188, § 50, the amendment of
this section by Stats.1967, c. 90, p. 1004, § 12, prevails over that act.  See Historical and Statutory
Notes under Welfare and Institutions Code §§ 7000 to 7026.

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

Powers and duties of department of mental health pursuant to the provisions of Stats.1986, c. 224, see
Historical and Statutory Notes under Government Code§ 14670.1.

Former § 7200, added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969, relating to state
hospitals, was repealed by Stats.1968, c. 1374, p. 2686, § 117, operative July 1, 1969.

Former § 7200, enacted by Stats.1937, c. 369, p. 1174, § 7200, which established the state narcotic
hospital, was repealed by Stats.1941, c. 1250, p. 3205, § 7.

Former §§ 7200 to 7213, which were enacted in 1937, as part of the codification, were derived from
Stats.1927, c. 89, p. 149, §§ 1, 5a, 5b, 6, 6a, 6b, 11, 12, 15, 16, 16a; Stats.1929, c. 236, p. 439, §§ 2
to 5; Stats.1929, c. 406, p. 727, § 2; Stats.1931, c. 210, p. 379, § 1; Stats.1931, c. 211, p. 380, § 1;
Stats.1931, c. 212, p. 380, § 1; Stats.1931, c. 216, pp. 388, 389,§§ 1 to 3; Stats.1931, c. 1039, p.
2192, § 1; Stats.1933, c. 112, p. 569, § 2; Stats.1933, c. 173, p. 619, §§ 1 to 3; Stats.1933, c. 281, p.
850, §§ 1, 2.

Section 6500, added by Stats.1937, c. 369, p. 1147, § 6500, amended by Stats.1945, c. 442, p. 931, § 1;
Stats.1947, c. 368, p. 929, § 1; Stats.1950, 1st Ex.Sess., c. 14, p. 449, § 1; Stats.1951, c. 525, p.
1673, § 2; Stats.1951, c. 968, p. 2589, § 2; Stats.1953, c. 900, p. 2257, § 2; Stats.1967, c. 90, p.
1004, § 12, as prevailing over Stats.1967, c. 1667, p. 4053, see Welfare and Institutions Code §
6500, ante, and Historical and Statutory Notes under Welfare and Institutions Code §§ 7000 to 7026.

Derivation: Pol.C. § 2145, added by Stats.1903, c. 364, p. 490, § 1, amended by Stats.1909, c. 65, p. 60,



§ 7; Stats.1915, c. 60, p. 64, § 1; Stats.1927, c. 403, p. 656, § 1; Stats.1933, c. 752, p. 1960, § 1.

Research References

Cross References

Institutions under jurisdiction of department of mental health, see Welfare and Institutions Code §
4100.

Offenses relating to prisons and prisoners, reimbursement of cities or counties, see Penal Code §
4750.

Powers and duties of department of mental health, see Welfare and Institutions Code § 4109.
Record of persons who died while residing in state hospital, see Welfare and Institutions Code §

4015.
State hospital as corporation, see Welfare and Institutions Code § 4102.

Law Review And Journal Commentaries

Prisoners and mental patients — conditioning and other technologies for treatment and
rehabilitation. (1972) 45 S.Cal.L.Rev. 616.

1998 Main Volume

Library References

California Practice Guide: Probate, Ross & Moore, see Guide's Table of Statutes for chapter
paragraph number references to paragraphs discussing this section.

Collateral References:

Cal Jur 3d Heal Art §92
 Am Jur 2d Hospitals and Asylums §§3, 5 et seq., 12, Incompetent Persons §§33 et seq.
Liability of one treating mentally afflicted patient for failure to warn or protect third persons

threatened by patient.  83 ALR3d 1201.

Notes Of Decisions

In general 2
Validity of prior laws 1

1. Validity of prior laws

Act March 31, 1897, revising laws relative to the care of the insane, and providing for the continued existence
under the name of "state hospitals," at designated places in the state, of institutions theretofore devoted to the
care of the insane under the name of "asylums," was unconstitutional, as being special legislation, and not
uniform in its operation. People ex rel. Moore v. King (1900) 127 Cal. 570, 60 P. 35. Health  105; Statutes

 88; Asylums And Assisted Living Facilities  11

2. In general

The California Medical Facility at Vacaville is a state hospital for the care and treatment of the insane. In re
Cathey (1961) 12 Cal.Rptr. 762, 55 Cal.2d 679, 361 P.2d 426.

This section does not require these institutions to be used exclusively for the care of insane or mentally ill
persons. People v. Jensen (1954) 43 Cal.2d 572, 275 P.2d 25.

Commitment to a hospital designated by this section for the care and treatment of the insane, mentally ill, and



mentally disordered may be for a condition other than mental illness, and hence previous commitment to such a
hospital does not of itself raise an inference that defendant was afflicted with a condition of permanent insanity
at time of trial and require a hearing on the question. People v. Jensen (1954) 43 Cal.2d 572, 275 P.2d 25.
Criminal Law  625.10(3)

Wife's bequest to county hospital was not a bequest "to the state or to any state institution, or for the use or
benefit of the state, or any state institution," within exception to Civ.C. § 1313 (repealed), so as to obviate
necessity of husband's consent thereto; former Pol.C. § 2145 enumerating various state hospitals, not
mentioning county hospitals. In re Johnston's Estate (1925) 197 Cal. 28, 239 P. 397. Wills  13(2)

The grounds of Norwalk State Hospital, being land devoted to public use of the state, do not come within
St.1921, p. 404, providing that oil and other mineral deposits in lands belonging to the state are reserved to the
state, but authorizing prospecting thereon under named conditions. McNeil v. Kingsbury (1923) 190 Cal. 406,
213 P. 50.

§ 7200.05. Metropolitan State Hospital; patient placement under Penal Code provisions; legislative intent 

     •     Historical Notes

It is the intent of the Legislature that not more than 227 patients whose placement has been required pursuant to
provisions of the Penal Code shall be placed in Metropolitan State Hospital in the 1996-97 fiscal year.

CREDIT(S)
(Added by Stats.1996, c. 197 (A.B.3483), § 21, eff. July 22, 1996.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Severability of provisions of Stats.1996, c. 197 (A.B.3483), see Historical and Statutory Notes under

Health and Safety Code § 1797.254.

§ 7200.06. Napa State Hospital; percentage of available licensed beds; security 

     •     Historical Notes

(a) Of the 1,362 licensed beds at Napa State Hospital, at least 20 percent of these beds shall be available in any
given fiscal year for use by counties for contracted services.  Of the remaining beds, in no case shall the
population of patients whose placement has been required pursuant to the Penal Code exceed 980.

(b) After construction of the perimeter security fence is completed at Napa State Hospital, no patient whose
placement has been required pursuant to the Penal Code shall be placed outside the perimeter security fences,
with the exception of placements in the general acute care and skilled nursing units.  The State Department of
Mental Health shall ensure that appropriate security measures are in place for the general acute care and skilled
nursing units.

(c) Any alteration to the security perimeter structure or policies shall be made in conjunction with
representatives of the City of Napa, the County of Napa, and local law enforcement agencies.

CREDIT(S)
(Added by Stats.1997, c. 294 (S.B.391), § 41, eff. August 18, 1997.  Amended by Stats.2003, c. 356 (A.B.941),
§ 4; Stats.2004, c. 183 (A.B.3082), § 375; Stats.2005, c. 22 (S.B.1108), § 221.)



Historical Notes

Historical And Statutory Notes

2004 Legislation
Subordination of legislation by Stats.2004, c. 183 (A.B.3082), to other 2004 legislation, see Historical

and Statutory Notes under Business and Professions Code § 511.3.
2005 Legislation
Stats.2005, c. 22 (S.B.1108), made nonsubstantive changes to maintain the code.
Subordination of legislation by Stats.2005, c. 22 (S.B.1108), to other 2005 legislation, see Historical and

Statutory Notes under Business and Professions Code § 1658.
1998 Main Volume
Severability of provisions of Stats.1997, c. 294 (S.B.391), see Historical and Statutory Notes under

Government Code § 95001.5.

Collateral References:

Cal Jur 3d Heal Art §92

§ 7200.5. Camarillo State Hospital; Norbert I. Rieger Children's Treatment Center 

The children's treatment center at Camarillo State Hospital shall be known as the Norbert I. Rieger Children's
Treatment Center.

CREDIT(S)
(Added by Stats.1973, c. 80, p. 142, § 1.)

1998 Main Volume

§ 7201. Uniform rules and regulations; laws applicable 

     •     Historical Notes

All of the institutions under the jurisdiction of the State Department of Mental Health shall be governed by the
uniform rules and regulations of the State Department of Mental Health and all of the provisions of Part 2
(commencing with Section 4100) of Division 4 of this code on the administration of state institutions for the
mentally disordered shall apply to the conduct and management of the state hospitals for the mentally
disordered.  All of the institutions under the jurisdiction of the State Department of Developmental Services
shall be governed by the uniform rules and regulations of the State Department of Developmental Services and,
except as provided in Chapter 4 (commencing with Section 7500) of this division, all of the provisions of Part 2
(commencing with Section 4440) of Division 4.1 of this code on the administration of state institutions for the
developmentally disabled shall apply to the conduct and management of the state hospitals for the
developmentally disabled.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.  Amended by Stats.1971, c. 1593, p. 3369,
§ 434, operative July 1, 1973; Stats.1977, c. 1252, p. 4606, § 649, operative July 1, 1978.)

Historical Notes



Historical And Statutory Notes

1998 Main Volume
Former § 7201, enacted by Stats.1937, c. 369, p. 1174, § 7201, which related to administration of state

narcotic hospital, was repealed by Stats.1941, c. 1259, p. 3205, § 7.  For derivation of the former
section, see Historical and Statutory Notes under Welfare and Institutions Code § 7200.

Derivation: Former § 6500.5, added by Stats.1941, c. 856, p. 2434, § 1, amended by Stats.1961, c. 79,
p. 1063, § 10.

Section 6501, added by Stats.1965, c. 1797, p. 4153, § 7.
1998 Main Volume

Collateral References:

Cal Jur 3d Heal Art §92
 40 Am Jur 2d Hospitals and Asylums §§5-7.

§ 7202. Napa State Hospital; proposed policy or structural modifications; consultation with task force 

     •     Historical Notes

The State Department of Mental Health shall regularly consult with the Napa State Hospital Task Force, which
consists of local community representatives, on proposed policy or structural modifications to Napa State
Hospital that may affect the Napa community, including, but not limited to, all of the following:

(a) Changes in the patient population mix.

(b) Construction of, or significant alterations to, facility structures.

(c) Changes in the hospital security plan.

CREDIT(S)
(Added by Stats.1997, c. 294 (S.B.391), § 43, eff. August 18, 1997.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Severability of provisions of Stats.1997, c. 294 (S.B.391), see Historical and Statutory Notes under

Government Code § 95001.5.
Former § 7202, enacted by Stats.1937, c. 369, p. 1174, § 7202, providing for the adoption of rules and

regulations for the government of the state narcotic hospital, was repealed by Stats.1941, c. 1259, §
7.  For derivation of the repealed section, see Historical and Statutory Notes under Welfare and
Institutions Code § 7200.

Collateral References:

Cal Jur 3d Heal Art §92

§ 7203. Rights of way for road purposes; Patton state hospital 

     •     Historical Notes

The Director of General Services may grant to the San Bernardino Unified School District or to the County of



San Bernardino under such terms, conditions, and restrictions as he deems to be for the best interests of the
state, the necessary easements and rights-of-way over and across the Patton State Hospital property for all
purposes of a public or private road.  The right-of-way shall be across, along, and upon the following described
property:

The westerly 33 feet of Lot 2 of Block 60 of Rancho San Bernardino as recorded in Book 7 of Maps, page 2,
Records of San Bernardino County, State of California, saving and excepting the southerly 40 rods thereof.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 7203, enacted by Stats.1937, c. 369, p. 1175, § 7203, which prohibited the taking of narcotics,

liquor or firearms to the state narcotic hospital, was repealed by Stats.1941, c. 1259, p. 3205, § 7.
For derivation of the former section, see Historical and Statutory Notes under Welfare and
Institutions Code § 7200.

Derivation: Section 6503.5, added by Stats.1965, c. 790, p. 2381, § 1.
1998 Main Volume

Collateral References:

 40 Am Jur 2d Hospitals and Asylums §5.

§ 7204. Patients placed pursuant to penal code; grounds privileges and passes; accompaniment
off-grounds 

     •     Historical Notes

(a) Grounds privileges or passes may be earned by patients, whose placement has been required pursuant to the
Penal Code, at all state hospitals.  Grounds privileges shall be restricted to areas of the state hospital that are
designated as secured campus areas.

(b) Off-ground privileges or passes shall not be granted to patients, whose placement has been required
pursuant to the Penal Code, at state hospitals.  When a patient whose placement has been required pursuant to
the Penal Code leaves a state hospital for any purpose other than discharge, the patient shall be accompanied by
staff at all times.

CREDIT(S)
(Added by Stats.1997, c. 294 (S.B.391), § 44, eff. August 18, 1997.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Severability of provisions of Stats.1997, c. 294 (S.B.391), see Historical and Statutory Notes under

Government Code § 95001.5.
Former§ 7204, formerly § 6503.6 added by Stats.1965, c. 1851, p. 4288, § 1, amended by Stats.1967, c.

71, p. 970, § 1, renumbered § 7204 and amended by Stats.1968, c. 1374, p. 2684, § 100; Stats.1971,



c. 1593, p. 3369, § 435, relating to the sale of water treatment plant at DeWitt State Hospital, was
repealed by Stats.1977, c. 1252, § 650.

Former § 7204, prior to renumbering, was also repealed by Stats.1967, c. 1667, p. 4107, § 36.5,
operative July 1, 1969.  However, under the provisions of Stats.1967, c. 1667, p. 4188, § 50, the
amendment of this section by Stats.1967, c. 71, p. 970, § 1, prevails over that act.  See Historical and
Statutory Notes under Welfare and Institutions Code §§ 7000 to 7026.

Former § 7204, added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969, relating to sale of
water treatment plant at DeWitt state hospital, was repealed by Stats.1968, c. 1374, p. 2686, § 118,
operative July 1, 1969.

Former § 7204, enacted by Stats.1937, c. 369, p. 1175, § 7204, which provided a penalty for procuring,
assisting, etc., the escape of inmates from the state narcotics hospital, was repealed by Stats.1941, c.
1259, p. 3205, § 7.  For derivation of the former section, see Historical and Statutory Notes under
Welfare and Institutions Code § 7200.

Collateral References:

Cal Jur 3d Heal Art §92

§ 7205. Sale of certain property of Fairview state hospital to City of Costa Mesa 

     •     Historical Notes     •     Research References

The Director of General Services with the consent of the State Department of Developmental Services is hereby
authorized to transfer to the City of Costa Mesa and to convey to said city all of the state's rights, title and
interest, and upon such terms and conditions and with such reservations and exceptions as in the opinion of the
Director of General Services may be in the best interest of the state, and subject to such use or uses as may be
agreed upon by the city and the State Department of Developmental Services with the approval of the Director
of General Services, in all or any part of the real property consisting of approximately five acres lying at the
southwest corner of the Fairview State Hospital property in Orange County, being a parcel of land lying within
Lot A of the Banning Tract, in the Rancho Santiago de Santa Ana, City of Orange, State of California, as shown
on a map of said tract filed in action No. 6385 in the Superior Court of the State of California in and for the City
of Los Angeles, being an action for partition entitled Hancock Banning et al. vs. Mary H. Banning, more
particularly described as follows:

Beginning at the most southeasterly corner of Parcel G as shown on a record of survey filed in Book 53, pages
34 through 36, of records of Surveys in the office of the County Recorder of Orange County, California; thence
along the boundary of said Parcel G northwesterly along a curve concave southwesterly having a radius of
540.00 feet through a central angle of 23 degrees, 01 minutes, 33 seconds, an arc distance of 217.01 feet, thence
north 34 degrees, 32 minutes, 30 seconds west, 97.50 feet to a point on a line parallel with and 280.00 feet
measured at right angles northerly of the north line of Fairview Farms as shown on said record of Survey;
thence departing from the boundary of said Parcel G north 89 degrees, 27 minutes, 30 seconds east along said
parallel line 936.97 feet; thence south 0 degrees, 32 minutes, 30 seconds east, 280.00 feet to said north line of
Fairview Farms; thence south 89 degrees, 27 minutes, 30 seconds, west, 800.00 feet to the point of beginning.

The conveyance of such property shall be subject to the following conditions:

(a) There shall be excepted and reserved in the state all deposits of minerals, including oil and gas, in the
property and to the state, or persons authorized by the state, the right to prospect for, mine, and remove such
deposits from the property.

(b) If the city shall cease to use the property for public purposes, all right, title, and interest of the county in and
to the property shall cease and the property shall revert and rest in the state.

CREDIT(S)



(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.  Amended by Stats.1971, c. 1593, p. 3369,
§ 436, operative July 1, 1973; Stats.1977, c. 1252, p. 4606, § 651, operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1971 amendment substituted twice in the introductory paragraph "State Department of Health"

(now "State Department of Developmental Services") for "Department of Mental Hygiene".
The 1977 amendment substituted twice in the introductory paragraph "State Department of

Developmental Services" for "State Department of Health".
Former § 7205, enacted by Stats.1937, c. 369, p. 1175, § 7205, which provided a punishment for

escaping from the state narcotics hospital, was repealed by Stats.1941, c. 1259, p. 3205, § 7.  For
derivation of the former section, see Historical Note under § 7200.

Derivation: Section 6503.7, added by Stats.1965, c. 1954, p. 4482, § 1.

Research References

Cross References

State department of developmental services, see Welfare and Institutions Code § 4400 et seq.
1998 Main Volume

Collateral References:

 40 Am Jur 2d Hospitals and Asylums §5.

§ 7206. Rights of way for road purposes; Patton state hospital 

     •     Historical Notes     •     Research References

Notwithstanding the provisions of Section 4444, the Director of General Services, with the consent of the
Director of Developmental Services, may grant a right-of-way for road purposes to the County of San
Bernardino over and along a portion of the Patton State Hospital property adjacent to Arden Way and Pacific
Street upon such terms and conditions and with such reservations and exceptions as in the opinion of the
Director of General Services will be for the best interests of the state.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.  Amended by Stats.1971, c. 1593, p. 3370,
§ 437, operative July 1, 1973; Stats.1977, c. 1252, p. 4607, § 652, operative July 1, 1978; Stats.1978, c. 429, p.
1463, § 222, eff. July 17, 1978, operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1971 amendment substituted "Director of Health" (now "Director of Developmental Services") for

"Director of Mental Hygiene".
The 1977 amendment substituted "Director of Mental Health" (now "Director of Development

Services") for "Director of Health".



The 1978 amendment substituted "Section 4444" for "Section 4104" and "Director of Developmental
Services" for "Director of Mental Health".

Former § 7206, enacted by Stats.1937, c. 369, p. 1175, § 7206, which related to liability of county for
persons committed to the state narcotic hospital, was repealed by Stats.1941, c. 1259, p. 3205, § 7.
For derivation of the former section see Historical Note under § 7200.

Derivation: Section 6503.8, added by Stats.1965, c. 1754, p. 3927, § 1.

Research References

Cross References

Department of general services, see Government Code § 14600 et seq.
State department of developmental services, see Welfare and Institutions Code § 4400 et seq.
1998 Main Volume

Collateral References:

 40 Am Jur 2d Hospitals and Asylums §5.

§ 7207. Rights of way; Langley Porter Neuropsychiatric Institute 

     •     Historical Notes

The Director of General Services, with the consent of the State Department of Mental Health, may grant to the
Regents of the University of California, upon such terms, conditions, and with such reservations and exceptions
as in the opinion of the Director of General Services may be for the best interest of the state, the necessary
easements and rights-of-way for a utilities relocation and campus access road on the Langley Porter
Neuropsychiatric Institute property.  The right-of-way shall be across, along and upon the following described
property:

A strip of land approximately 40' in width extending from the southerly line of Parnassus Avenue beginning at a
point on the southerly boundary of Parnassus Avenue 331' from the westerly boundary of said parcel of land
described by deed dated October 1, 1940, and extending in a southerly direction to the south boundary of
Langley Porter property.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.  Amended by Stats.1977, c. 1252, p. 4608,
§ 653, operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1977 amendment substituted in the first sentence of the first paragraph "State Department of Mental

Health" for "Department of Mental Hygiene".
Former § 7207, enacted by Stats.1937, c. 369, p. 1175, § 7207, which related to reports and payments by

county officers for support of persons committed to the state narcotics hospital, was repealed by
Stats.1941, c. 1259, p. 3205, § 7.  For derivation of the former section see Historical Note under §
7200.

Derivation: Section 6503.9 added by Stats.1965, c. 1095, p. 2741, § 1.
1998 Main Volume



Collateral References:

 40 Am Jur 2d Hospitals and Asylums §5.

Article 2. Admission

§ 7225. Patients 

     •     Historical Notes     •     Research References

Except as otherwise provided, all patients admitted to a state hospital shall be duly committed or transferred
thereto, and shall be subject to the general rules and regulations of the department and of the hospital.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Derivation: Section 6600, added by Stats.1937, c. 369, p. 1153, § 6600, amended by Stats.1947, c.

1061, p. 2462, § 1; Stats.1947, c. 1187, p. 2670, § 3.
Pol.C. § 2185, added by Stats.1903, c. 364, p. 507, § 1.

Research References

Cross References

Judicial commitments, see Welfare and Institutions Code § 6250 et seq.
Procedure for handling mentally disordered persons charged with crime, see Welfare and Institutions

Code § 6825.
Transfer of patients, see Welfare and Institutions Code § 7300 et seq.
Voluntary admissions to mental hospitals and institutions, see Welfare and Institutions Code § 6000

et seq.

Law Review And Journal Commentaries

Right to effective mental treatment.  Ralph Kirkland Schwitzgebel (1974) 62 Cal.L.Rev. 936.
1998 Main Volume

Collateral References:

Cal Jur 3d Heal Art §92
 Am Jur 2d Hospitals and Asylums §§5 et seq., 12, Incompetent Persons §§33 et seq.

§ 7226. Soldiers or sailors 

     •     Historical Notes     •     Research References

The State Department of Mental Health may admit to any state hospital for the mentally disordered, if there is



room therein, any mentally disordered soldier or sailor in the service of the United States on such terms as are
agreed upon between the department and the properly authorized agents, officers, or representatives of the
United States government.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.  Amended by Stats.1971, c. 1593, p. 3370,
§ 438, operative July 1, 1973; Stats.1977, c. 1252, p. 4608, § 654, operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1971 amendment substituted "State Department of Health" (now "State Department of Mental

Health") for "Department of Mental Hygiene".
The 1977 amendment substituted "State Department of Mental Health" for "State Department of

Health".
Derivation: Section 6076, added by Stats.1965, c. 391, p. 1690, § 5.
Former § 6601, added by Stats.1937, c. 369, p. 1153, § 6601, amended by Stats.1955, c. 111, p. 574, § 7.
Pol.C. § 2185a, added by Stats.1903, c. 364, p. 507, § 1.

Research References

Cross References

Duty of department to send list of persons known to have served in the armed forces to the
department of veterans affairs, see Welfare and Institutions Code § 4124.

1998 Main Volume

Collateral References:

 40 Am Jur 2d Hospitals and Asylums §§5 et seq., 12.

§ 7227. Mentally disordered prisoners 

     •     Historical Notes     •     Research References

Mentally disordered prisoners in the state prisons shall be admitted to the state hospitals in accordance with the
provisions of the Penal Code.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Derivation: Section 6603, added by Stats.1937, c. 369, p. 1154, § 6603, amended by Stats.1941, c. 893,

p. 2472, § 10.



Research References

Cross References

Disposition of mentally disordered criminals upon recovery, see Welfare and Institutions Code §
7375.

Procedure for handling mentally disordered persons charged with crime, see Welfare and Institutions
Code § 6825.

Return of convict to prison, see Welfare and Institutions Code § 7375; Penal Code § 2685.
Transfer of convict to state hospital, see Penal Code § 2684.

Law Review And Journal Commentaries

Right to effective mental treatment.  Ralph Kirkland Schwitzgebel (1974) 62 Cal.L.Rev. 936.
1998 Main Volume

United States Supreme Court

Involuntary transfer of prisoner to mental hospital. Vitek v. Jones, 1980, 100 S.Ct. 1254, 445 U.S.
480, 63 L.Ed.2d 552.

Collateral References:

Cal Jur 3d Heal Art §92
 Am Jur 2d Hospitals and Asylums §§5 et seq., 12, Incompetent Persons §36.

§ 7228. Treatment of patients in secure setting; evaluation; place 

     •     Historical Notes

Prior to admission to the Napa State Hospital or the Metropolitan State Hospital, the State Department of
Mental Health shall evaluate each patient committed pursuant to Section 1026 or 1370 of the Penal Code.  A
patient determined to be a high security risk shall be treated in the department's most secure facilities.  A Penal
Code patient not needing this level of security shall be treated as near to the patient's community as possible if
an appropriate treatment program is available.

CREDIT(S)
(Added by Stats.1975, c. 1258, p. 3303, § 11.  Amended by Stats.1977, c. 1252, p. 4608, § 655; Stats.1997, c.
294 (S.B.391), § 45, eff. August 18, 1997.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1977 amendment substituted in the first paragraph "State Department of Mental Health" for "State

Department of Health" and "this code" for "the Welfare and Institutions Code".
Stats.1997, c. 294 (S.B.391), rewrote the section which had read:
"The State Department of Mental Health shall evaluate each patient committed pursuant to Section 1026

or 1370 of the Penal Code, or Section 6316 of this code in order to determine whether the patient's
propensity for dangerous behavior or escape makes it necessary to treat the patient in a secure
setting.  The department shall treat all Penal Code commitments and mentally disordered sex
offenders who do not require a secure treatment setting as near to the patient's community as



possible."
Severability of provisions of Stats.1997, c. 294 (S.B.391), see Historical and Statutory Notes under

Government Code § 95001.5.
1998 Main Volume

Collateral References:

Cal Jur 3d Heal Art §92
 Cal Digest of Official Reports 3d Series, Incompetent Persons §§6, 8.

§ 7230. High security risk patients; treatment facilities 

     •     Historical Notes

Those patients determined to be high security risk patients, as described in Section 7228, shall be treated at
Atascadero State Hospital or Patton State Hospital, a correctional facility, or other secure facility as defined by
the State Department of Mental Health, but shall not be treated at Metropolitan State Hospital or Napa State
Hospital.  Metropolitan State Hospital and Napa State Hospital shall treat only low- to moderate-risk patients,
as defined by the State Department of Mental Health.

CREDIT(S)
(Added by Stats.1997, c. 294 (S.B.391), § 47, eff. August 18, 1997.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Severability of provisions of Stats.1997, c. 294 (S.B.391), see Historical and Statutory Notes under

Government Code § 95001.5.

Collateral References:

Cal Jur 3d Heal Art §92

§ 7231. Patient escapes or walkaways; notification of law enforcement agencies; policies and procedures 

     •     Historical Notes

The State Department of Mental Health shall develop policies and procedures, by no later than 30 days
following the effective date of the Budget Act of 1997, at each state hospital, to notify appropriate law
enforcement agencies in the event of a patient escape or walkaway.  Local law enforcement agencies, including
local police and county sheriff departments, shall review the policies and procedures prior to final
implementation by the department.

CREDIT(S)
(Added by Stats.1997, c. 294 (S.B.391), § 48, eff. August 18, 1997.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume



Severability of provisions of Stats.1997, c. 294 (S.B.391), see Historical and Statutory Notes under
Government Code § 95001.5.

Collateral References:

Cal Jur 3d Heal Art §92

§ 7232. Patients placed pursuant to penal code; identifiable clothing; administrative directive 

     •     Historical Notes

The State Department of Mental Health shall issue a state hospital administrative directive by no later than 30
days following the effective date of the Budget Act of 1997 to require patients whose placement has been
required pursuant to the Penal Code, and other patients within the secured perimeter at each state hospital, to
wear clothing that enables these patients to be readily identified.

CREDIT(S)
(Added by Stats.1997, c. 294 (S.B.391), § 49, eff. August 18, 1997.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Severability of provisions of Stats.1997, c. 294 (S.B.391), see Historical and Statutory Notes under

Government Code § 95001.5.

Collateral References:

Cal Jur 3d Heal Art §92

Article 3. Patients' Care

§ 7250. Habeas corpus 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Any person who has been committed is entitled to a writ of habeas corpus, upon a proper application made by
the State Department of Mental Health or the State Department of Developmental Services, by that person, or
by a relative or friend in his or her behalf to the judge of the superior court of the county in which the hospital is
located, or if the person has been found incompetent to stand trial and has been committed pursuant to Chapter
6 (commencing with Section 1367) of Title 10 of Part 2 of the Penal Code, judicial review shall be in the
superior court for the county that determined the question of the mental competence of the person.  All
documents requested by the court in the county of confinement shall be forwarded from the county of
commitment to the court.  Upon the return of the writ, the truth of the allegations under which he or she was
committed shall be inquired into and determined.  The medical history of the person as it appears in the clinical
records shall be given in evidence, and the superintendent in charge of the state hospital wherein the person is
held in custody and any other person who has knowledge of the facts shall be sworn and shall testify relative to
the mental condition of the person.

CREDIT(S)



(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.  Amended by Stats.1971, c. 1593, p. 3373,
§ 439, operative July 1, 1973; Stats.1974, c. 1423, p. 3126, § 3; Stats.1977, c. 1252, p. 4608, § 656, operative
July 1, 1978; Stats.1992, c. 722 (S.B.485), § 31, eff. Sept. 15, 1992.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1971 amendment substituted in the first sentence "State Department of Health" (now "State

Department of Mental Health") for "Department of Mental Hygiene".
The 1974 amendment inserted the second sentence relating to documents.
The 1977 amendment substituted in the first sentence "State Department of Mental Health or the State

Department of Developmental Services" for "State Department of Health".
The 1992 amendment, in the first sentence, inserted "or if the person has been found incompetent to

stand trial and has been committed pursuant to Chapter 6 (commencing with Section 1367) of Title
10 of Part 2 of the Penal Code, judicial review shall be in the superior court for the county that
determined the question of the mental competence of the person"; and made gender related and
nonsubstantive changes throughout.

Derivation: Section 6620, added by Stats.1937, c. 369, p. 1154, § 6620, amended by Stats.1955, c. 111,
p. 574, § 8.

Pol.C. § 2188, added by Stats.1903, c. 364, p. 508, § 1.

Research References

Cross References

Challenge by gravely disabled conservatee of placement or conditions of confinement, place of
review and return upon release, see Welfare and Institutions Code § 5358.7.

Habeas corpus, see Const. Art. 1, § 11; Penal Code § 1473 et seq.; U.S.C.A. Const. Art. 1, § 9, cl. 2.
Habeas corpus after certification for intensive treatment, see Welfare and Institutions Code § 5275.
Investigative powers of department, see Welfare and Institutions Code § 4021.

Code Of Regulations References

Title III C-Elderly nutrition program, see 22 Cal. Code of Regs. §§ 7632.1 to 7638.13.

Law Review And Journal Commentaries

Psychiatry and presumption of expertise: Flipping coins in courtroom.  Bruce J. Ennis and Thomas
R. Litwack (1974) 62 Cal.L.Rev. 693.

Right to effective mental treatment.  Ralph Kirkland Schwitzgebel (1974) 62 Cal.L.Rev. 936.
Role of counsel in civil commitment proceeding. Thomas R. Litwack (1974) 62 Cal.L.Rev. 816.
Sex-based discrimination in the mental institutionalization of women. Robert T. Roth and Judith

Lerner (1974) 62 Cal.L.Rev. 789.

United States Code Annotated

Habeas corpus, see 28 U.S.C.A. § 2241 et seq.

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §1417E
Witkin, Procedure (4th ed) Actions §22



Cal Jur 3d Hab C §17; Heal Art §92; Incomp §26
 Am Jur 2d Habeas Corpus §86, Incompetent Persons §46.

Notes Of Decisions

In general 1
Collateral attack 8
Evidence 6
Grounds 4
Judgment and orders 7
Jury trial, right to 5
Orders and judgment 7
Persons entitled to apply 3
Right to jury trial 5
Right to writ 2

1. In general

It is within the province of the state legislatures to determine the method of procedure for procuring the
confinement of insane persons, and the federal courts ought not, except in extreme cases, if at all, to interfere
with the administration of such laws by the issue of the writ of habeas corpus on the ground that an alleged
insane person is restrained of his liberty in violation of the federal constitution. In re Huse, 1897, 79 F. 305, 25
C.C.A. 1. Constitutional Law  4337; Habeas Corpus  537.1; Mental Health  32

That Pen.C. § 1370 assertedly failed to provide opportunity for a defendant, who has been committed to state
hospital after being found to lack sufficient mental competence to stand trial, to initiate proceedings for his
release on ground that he has recovered his competence did not render Pen.C. § 1370 invalid, in that ample
opportunity exists to obtain release on such ground either through initiation of habeas corpus proceedings by or
contesting status report of hospital authorities. In re Davis (1973) 106 Cal.Rptr. 178, 8 Cal.3d 798, 505 P.2d
1018, certiorari denied 94 S.Ct. 87, 414 U.S. 870, 38 L.Ed.2d 88. Mental Health  433(1)

After commitment and an unfavorable trial on question of mental illness, the patient has the further remedy of
habeas corpus which can review the question of insanity. 39 Op.Atty.Gen. 238.

2. Right to writ

A person charged with a crime and committed to rehabilitation center for treatment as a narcotic drug addict is
entitled to assert his constitutional right to a writ of habeas corpus to inquire into the fact of his addiction or
imminent danger of addiction within the statute. Ex parte De La O (1963) 28 Cal.Rptr. 489, 59 Cal.2d 128, 378
P.2d 793, certiorari denied 83 S.Ct. 1927, 374 U.S. 856, 10 L.Ed.2d 1076. Habeas Corpus  537.1

Insane or incompetent person held in custody is entitled to writ of habeas corpus, since order of commitment is
not final. People v. Superior Court of Contra Costa County (1935) 4 Cal.2d 136, 47 P.2d 724. Habeas Corpus

 537.1

3. Persons entitled to apply

The provisions of Stats.1897, p. 311, § 13, that any one in custody as an insane person is entitled to a writ of
habeas corpus upon a proper application made "by a relative or some friend in his behalf," do not preclude the
person so in custody from petitioning on his own behalf, for such writ. In re Everett (1903) 138 Cal. 490, 71 P.
566. Habeas Corpus  662.1

Construing former § 6620 (repealed; see, now, this section) with former §§ 7066, 7067, the director of
institutions and the superintendent of institutions, in case of a minor who in their opinion had no further mental
defect or psychopathy, might first apply for discharge to the committing court under former § 7067, and if such



discharge was denied, application might be made for writ of habeas corpus, and such application was required
to be made under § 6620. 2 Op.Atty.Gen. 226.

4. Grounds

Patient of state hospital for insane might not be discharged on habeas corpus because hospital officials were
willing to grant leave of absence on condition that he be safeguarded. Ex parte Gavin (App. 3 Dist. 1926) 80
Cal.App. 27, 251 P. 231. Habeas Corpus  537.1

An application for a writ of habeas corpus, on the sole ground that the proceedings under which a person was
committed to an insane asylum were irregular, does not raise the question whether he has recovered his sanity
and is therefore entitled to be restored to competency. Ex parte Lewis (App. 1909) 11 Cal.App. 530, 105 P. 774.
Habeas Corpus  670(11)

On application to the supreme court for a writ of habeas corpus to obtain the applicant's release from
confinement in the state hospital for the insane, on the ground that the applicant was not insane, a writ would
issue for the production of the applicant before the judge of a certain superior court for a hearing as to
applicant's sanity on proper evidence. Ex parte Clary (1906) 149 Cal. 732, 87 P. 580.

5. Right to jury trial

Provision of Const. Art. 1, § 7 (repealed), which pertained to right to jury trial did not guarantee state hospital
inmate right to trial by jury on issue of the restoration of his sanity in habeas corpus proceeding treated as a
mandamus proceeding. Smith v. Superior Court of San Luis Obispo County (App. 2 Dist. 1965) 43 Cal.Rptr.
869, 234 Cal.App.2d 1. Jury  19(6.5)

6. Evidence

Evidence would not justify discharge of one committed to state hospital as an insane person, where all of
testimony of medical witnesses was to effect that person so committed was now insane, and that her mental
condition was now worse than it was at time she was committed. Ex parte Cloutman (App. 4 Dist. 1941) 47
Cal.App.2d 77, 117 P.2d 378. Habeas Corpus  732

7. Orders and judgment

Where one, pending trial for a crime, is committed to an insane asylum, and the medical superintendent refuses
to act, there can be hearing on habeas corpus and the judge not only can adjudge that the person has recovered
his sanity, but can order his return to the sheriff. Gardner v. Jones (1899) 126 Cal. 614, 59 P. 126.

8. Collateral attack

On collateral attack, court must assume order in habeas corpus proceedings restoring competency was based on
evidence which court deemed sufficient to prove sanity. In re Seegelken's Estate (App. 1 Dist. 1930) 103
Cal.App. 691, 284 P. 987. Habeas Corpus  701.1

The judge of the superior court who committed petitioner to the state hospital having jurisdiction of the
subject-matter and of the person of the petitioner, it is assumed on collateral attack by habeas corpus that
proceedings were regular. Ex parte O'Connor (App. 1915) 29 Cal.App. 225, 155 P. 115. Habeas Corpus 
702

§ 7251. Examinations of patient; reports on death or discharge 

     •     Historical Notes     •     Notes of Decisions

Every superintendent, or person in charge of a state hospital, shall, within three days after the reception of a
patient, make or cause to be made a thorough physical and mental examination of the patient, and state the



result thereof, on blanks prepared and exclusively set apart for that purpose.  During the time the patient
remains under his care he shall also make, or cause to be made, from time to time, examination of the mental
state, bodily condition, and medical treatment of the patient at such intervals and in such manner, and state its
result, upon such blank forms, as are approved by the department.  In the event of the death or discharge of a
patient the superintendent, or person in charge of the state hospital, shall state the circumstances thereof upon
such forms as are required by the department.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Derivation: Section 6621, added by Stats.1937, c. 369, p. 1154, § 6621, amended by Stats.1965, c.

1797, p. 4154, § 30.
Pol.C. § 2186, added by Stats.1903, c. 364, p. 507, § 1.
1998 Main Volume

Collateral References:

Witkin, Summary (9th ed) Torts §224
Cal Jur 3d Heal Art §92
 40 Am Jur 2d Hospitals and Asylums §§5-7.

Notes Of Decisions

In general 1

1. In general

Under § 856, state and its employees were not answerable in damages for death of decedent who was killed by
former state mental hospital inmate who allegedly had been released from confinement in a dangerously
disturbed condition because of negligent maintenance of records by the state and its employees. Hernandez v.
State (App. 2 Dist. 1970) 90 Cal.Rptr. 205, 11 Cal.App.3d 895. States  79; States  112.2(4)

§ 7252. Donations of blood 

     •     Historical Notes

Any patient in a state hospital, upon the consent of the superintendent and medical director of such hospital,
may voluntarily donate blood to any nonprofit blood bank duly licensed by the State Department of Health
Services.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.  Amended by Stats.1971, c. 1593, p. 3371,
§ 440, operative July 1, 1973; Stats.1977, c. 1252, p. 4609, § 657, operative July 1, 1978.)

Historical Notes



Historical And Statutory Notes

1998 Main Volume
The 1971 amendment substituted "State Department of Health" (now "State Department of Health

Services") for "State Department of Public Health".
The 1977 amendment substituted "State Department of Health Services" for "State Department of

Health".
Derivation: Section 6622, added by Stats.1957, c. 1223, p. 2506, § 1.
1998 Main Volume

Collateral References:

 40 Am Jur 2d Hospitals and Asylums §§5-7.

§ 7253. Articles of handiwork 

     •     Historical Notes     •     Research References

Every patient in a state hospital under this chapter may be permitted to keep for his own use articles of
handiwork and other finished products suitable primarily for personal use, as determined by the superintendent,
which have been fabricated by the patient.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Derivation: Section 6623, added by Stats.1959, c. 77, p. 1936, § 1.

Research References

Law Review And Journal Commentaries

Institutionalizing the rights of mental patients: Committing the Legislature.  Grant H. Morris (1974)
62 Cal.L.Rev. 957.

1998 Main Volume

Collateral References:

 40 Am Jur 2d Hospitals and Asylums §§5-7.

§ 7254. Criminal defendants, convicts and mentally disordered sex offenders; identifiable clothing 

     •     Historical Notes

Notwithstanding any other provision of law, the State Department of Mental Health shall have the authority to
require that patients committed to a state mental health facility pursuant to Section 1026 of, and Chapter 6
(commencing with Section 1367) of Title 10 of Part 2 of the Penal Code, and Sections 6316 and 6321 of this
code shall wear identifiable clothing in a secured area of the facility.



CREDIT(S)
(Added by Stats.1982, c. 589, § 1, eff. Aug. 25. 1982.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 7254, added by Stats.1967, c. 1667, p. 4146, § 40, amended by Stats.1968, c. 1374, p. 2686, §

119; Stats.1971, c. 1593, p. 3371, § 441; Stats.1977, c. 1252, p. 4609, § 658, relating to sterilization
was repealed by Stats.1979, c. 552, p. 1762, § 1; Stats.1979, c. 730, p. 2540, § 156.5, operative Jan.
1, 1980.

Amendment of former § 7254 by § 156 of Stats.1979, c. 730, p. 2539, failed to become operative under
the provisions of § 188 of that Act.

Former § 7254 was derived from section 6624, added by Stats.1937, c. 369, p. 1155, § 6624, amended
by Stats.1951, c. 552, p. 1706, § 1.

Stats.1913, c. 363, p. 775, § 1; Stats.1917, c. 489, p. 571, § 1.

Article 4. Property And Support Of Patients

§ 7275. Liability for care 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The husband, wife, father, mother, or children of a patient in a state hospital for the mentally disordered, the
estates of such persons, and the guardian or conservator and administrator of the estate of such patient shall
cause him to be properly and suitably cared for and maintained, and shall pay the costs and charges of his
transportation to a state institution.  The husband, wife, father, mother, or children of a patient in a state hospital
for the mentally disordered and the administrators of their estates, and the estate of such person shall be liable
for his care, support, and maintenance in a state institution of which he is a patient.  The liability of such
persons and estates shall be a joint and several liability, and such liability shall exist whether the person has
become a patient of a state institution pursuant to the provisions of this code or pursuant to the provisions of
Sections 1026, 1368, 1369, 1370, and 1372 of the Penal Code.

This section does not impose liability for the care of mentally retarded persons in state hospitals.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.  Amended by Stats.1968, c. 1374, p. 2688,
§ 120, operative July 1, 1969; Stats.1979, c. 730, p. 2540, § 157, operative Jan. 1, 1981.)

Historical Notes

Law Revision Commission Comments

1979 Amendment
Section 7275 is amended to add the reference to a conservator. [14 Cal.L. Rev.Comm. Reports 959

(1978)].

Historical And Statutory Notes

1998 Main Volume



The 1968 amendment added the second paragraph.
The 1979 amendment included "or conservator".
1979 amendment operative Jan. 1, 1981, see Historical Note under Business and Professions Code §

9890.63.
Derivation: Section 6650, added by Stats.1937, c. 369, p. 1155, § 6650, amended by Stats.1941, c. 916,

p. 2503, § 1; Stats.1943, c. 1052, p. 2991, § 1; Stats.1945, c. 247, p. 710, § 1; Stats.1947, c. 625, p.
1632, § 1; Stats.1965, c. 1797, p. 4155, § 31.

Pol.C. § 2176, added by Stats.1903, c. 364, p. 505, § 1, amended by Stats.1909, c. 65, p. 71, § 18;
Stats.1921, c. 771, p. 1335, § 6; Stats.1929, c. 757, p. 1466, § 1; Stats.1931, c. 188, p. 322, § 1.

Research References

Cross References

Collection of costs and charges by department of mental health, see Welfare and Institutions Code §
7277.

Day hospitals and rehabilitation centers, liability for charges governed by this article, see Welfare
and Institutions Code § 4133.

Determination of financial ability to pay for care and treatment, see Welfare and Institutions Code §
7276.

Liability for support, see Family Code § 3550 et seq.
Ward's debts, payment by guardian or conservator, see Probate Code §§ 2430, 2431.

Law Review And Journal Commentaries

Allocation of financial responsibility toward the mentally irresponsible person. (1966) 39
S.Cal.L.Rev. 574.

Conflict of laws: enforcement of foreign statutes: parent support duties imposed by statute of sister
state. (1959)  6 UCLA L.Rev. 145.

Responsibility of relatives (1966) 39 S.Cal.L.Rev. 574, 579.
1998 Main Volume

Library References

Recommendations relating to Guardianship-Conservatorship Law.  14 Cal.L.Rev.Comm. Reports
501 (1978).

Collateral References:

Witkin, Summary (9th ed) Const Law §680
Witkin, Summary (9th ed) H & W §18
Witkin, Summary (9th ed) P & C §336
Witkin, Summary (9th ed) Trusts §168
Witkin & Epstein, Criminal Law (2d ed) §2972
Cal Jur 3d Crim L §3279; Guard & C §144; Heal Art §92
 Cal Digest of Official Reports 3d Series, Incompetent Persons §§5 et seq.
 41 Am Jur 2d Incompetent Persons §§56-59.
Constitutionality of statute imposing liability upon estate or relatives of insane person for his support

in asylum.  20 ALR3d 363.

Notes Of Decisions

In general 4
Actions 19



Conflict of laws 7
Cost of care 8
Due process of law, validity 2
Enforcement of obligation, generally 18
Equal protection of law, validity 3
Estate of patient, liability of 10
Estate of person liable, liability of 16
Judicial notice 20
Legislative intent 6
Parents, liability of 12
Purpose of law 5
Res judicata 22
Siblings, liability of 13
Social security 17
Spouse, liability of 11
State, liability of 9
Subrogation 21
Trust estate, liability of 14
Validity 1-3

Validity - In general 1
Validity - Due process of law 2
Validity - Equal protection of law 3

Veteran's home, liability of 15

1. Validity — In general

Where United States could not assume jurisdiction because it could not say with requisite certainty that
judgment of California supreme court declaring former§ 6650 (repealed; see, now, this section) unconstitutional
rested solely on Federal ground but case was of importance and there was widespread interest therein, United
States Supreme Court, instead of dismissing writ of certiorari as improvidently granted, would leave way open
for obtaining clarification from California Supreme Court and would vacate its judgment and remand cause to
that court for further proceedings. Department of Mental Hygiene of Cal. v. Kirchner, U.S.Cal.1965, 85 S.Ct.
871, 380 U.S. 194, 13 L.Ed.2d 753, on remand 43 Cal.Rptr. 329, 62 Cal.2d 586, 400 P.2d 321. Federal Courts

 513

Requiring insanity acquittee to pay costs of institutional care, including costs of protection, after involuntary
commitment did not arbitrarily shift costs to small segment of public. Department of Developmental Services v.
Ladd (App. 1 Dist. 1990) 273 Cal.Rptr. 485, 224 Cal.App.3d 128, modified, review denied. Mental Health 
451

Where husband would be liable for support of incompetent wife independently of statute, inclusion of husband
as among class of persons required to pay for support of patient in state institution was not an arbitrary and
unreasonable selection. Department of Mental Hygiene v. Kolts (App. 2 Dist. 1966) 55 Cal.Rptr. 437, 247
Cal.App.2d 154. Constitutional Law  2978; Mental Health  72

Invalidity of former § 6650 (repealed) which related to liability for care and maintenance of mentally ill person
in state institutions was determined in light of Const. Art. 1, §§ 11, 21 (repealed) and not by compulsion of
Fourteenth Amendment (U.S.C.A.Const. Amend. 14), either directly or in construing or applying state law.
Department of Mental Hygiene v. Kirchner (1965) 43 Cal.Rptr. 329, 62 Cal.2d 586, 400 P.2d 321.
Constitutional Law  3748; Mental Health  72

Former § 6650, providing that husband, wife, father, mother, or children of a mentally ill person and the
administrators of such relatives' estates should be liable for care, support and maintenance of such mentally ill



person in a state institution, did not create an improper classification as to relatives and persons receiving
assistance in a mental institution. Department of Mental Hygiene v. McGilvery (1958) 50 Cal.2d 742, 329 P.2d
689. Constitutional Law  2978; Mental Health  72

Former § 6650 et seq., imposing obligation upon certain relatives of a mentally ill person, to pay for care, and
support of such mentally ill person in a state institution, were not unconstitutional on ground that they
constituted a taking of private property without just compensation. Department of Mental Hygiene v.
McGilvery (1958) 50 Cal.2d 742, 329 P.2d 689. Eminent Domain  2.26

Where one found not guilty by reason of insanity at time of commission of offense and committed to state
mental hospital continued to be insane for more than a year thereafter, neither he nor his guardian could
question the constitutionality of former § 6650, making his estate liable for his maintenance and care in hospital
on ground that he must wait one year following commitment before having his restoration to sanity determined,
whereas persons otherwise committed to such institution were entitled to release upon recovering their sanity.
Gestner's Estate, Guardianship of (App. 1949) 90 Cal.App.2d 680, 204 P.2d 77. Constitutional Law  701

Former § 6650, making estate of insane person liable for his maintenance and care in state mental hospital did
not invade the constitutional jurisdiction of judicial branch of government to control the management of estates
of insane persons and was not inconsistent with Veterans' Guardianship Act, Probate Code § 1650 et
seq.(repealed) since probate court had complete power to protect the ward and his rights and, if condition of
estate did not justify payment for maintenance of ward, probate court might refuse to order such payment,
whether ward was a veteran or otherwise. Gestner's Estate, Guardianship of (App. 1949) 90 Cal.App.2d 680,
204 P.2d 77. Constitutional Law  2355; Mental Health  433(1)

Former § 6650, making estate of person insane at time of offense liable for maintenance and care in state mental
hospital was not unconstitutional on ground that such person was committed without a hearing of the type
allowed persons committed under other statutes and was required to have his restoration to sanity determined at
a court or jury trial, while others committed to such institutions might be released on certificate of medical
superintendent. Gestner's Estate, Guardianship of (App. 1949) 90 Cal.App.2d 680, 204 P.2d 77. Mental Health

 433(1)

Stats.1897, c. 227, p. 311, providing for the care and custody of the insane and the commitment of insane
persons to state hospitals, and declaring that the estate of an insane person shall be liable for his maintenance,
etc., was not objectionable as class legislation. Napa State Hospital v. Dasso (1908) 153 Cal. 698, 96 P. 355, 15
Am.Ann.Cas. 910. Constitutional Law  2970

Former Pol.C. § 2176, which imposed on certain designated relatives liability for the support and maintenance
"of any insane person in a state hospital for the insane to which he has been or may hereafter be committed or
transferred," was not unconstitutional as imposing upon a certain class of individuals a double taxation not
required to be borne by other persons. State Commission in Lunacy v. Eldridge (App. 1908) 7 Cal.App. 298, 94
P. 597, rehearing denied 7 Cal.App. 298, 94 P. 600. Taxation  2150

Former Pol.C. § 2176 which imposed on certain designated relatives liability for the support and maintenance
"of any insane person in a state hospital for the insane to which he has been or may hereafter be committed or
transferred," was not unreasonable as taking private property for public use without compensation. State
Commission in Lunacy v. Eldridge (App. 1908) 7 Cal.App. 298, 94 P. 597, rehearing denied 7 Cal.App. 298, 94
P. 600. Eminent Domain  2.26

2.  —  —  Due process of law, validity

Requiring insanity acquittee to pay for institutional support, maintenance, and treatment after involuntary
commitment, but providing free care and maintenance to convicted inmates transferred from prison to mental
hospital, is rationally related to legislative end of distributing economic burdens of state hospital care and
providing for care of prisoners upon conviction and complies with equal protection and substantive due process.
Department of Developmental Services v. Ladd (App. 1 Dist. 1990) 273 Cal.Rptr. 485, 224 Cal.App.3d 128,



modified, review denied. Constitutional Law  3172; Constitutional Law  4338; Mental Health 
433(1)

Former § 6650 et seq., providing that certain relatives of a person committed to a state mental institution should
be liable for care and maintenance of such person at mental institution, did not violate due process clauses of
state and federal constitutions on ground that such a relative could not obtain an administrative determination of
ability to pay by director of mental hygiene or obtain a judicial review of proceedings if such administrative
action had been obtained. Department of Mental Hygiene v. McGilvery (1958) 50 Cal.2d 742, 329 P.2d 689.
Constitutional Law  4414; Mental Health  72

Former § 6650, making insane person's estate liable for his care and support in state hospital did not deprive the
estate of property without due process of law in view of provisions for notice and appeal. In re Stobie's Estate
(App. 4 Dist. 1939) 30 Cal.App.2d 525, 86 P.2d 883. Constitutional Law  4414; Mental Health  212

3.  —  —  Equal protection of law, validity

Where U.S. Supreme Court could not say with requisite certainty that judgment of California Supreme Court
holding that former § 6650, violated basic constitutional guaranty of equal protection of the law rested solely on
Fourteenth Amendment to Federal Constitution (U.S.C.A.Const. Amend. 14) or that California Supreme Court,
in striking the section down under Const. Art. 1, §§ 11 and 21 (repealed), acted under what California Supreme
Court conceived to be compulsion of Federal Constitution, United States Supreme Court would not assume
jurisdiction. Department of Mental Hygiene of Cal. v. Kirchner, U.S.Cal.1965, 85 S.Ct. 871, 380 U.S. 194, 13
L.Ed.2d 753, on remand 43 Cal.Rptr. 329, 62 Cal.2d 586, 400 P.2d 321. Federal Courts  502

Requiring insanity acquittee to pay for institutional support, maintenance, and treatment after involuntary
commitment, but providing free care and maintenance to convicted inmates transferred from prison to mental
hospital, is rationally related to legislative end of distributing economic burdens of state hospital care and
providing for care of prisoners upon conviction and complies with equal protection and substantive due process.
Department of Developmental Services v. Ladd (App. 1 Dist. 1990) 273 Cal.Rptr. 485, 224 Cal.App.3d 128,
modified, review denied. Constitutional Law  3172; Constitutional Law  4338; Mental Health 
433(1)

Former § 6650, added by Stats.1937, c. 369, p. 1155, § 6650, as amended requiring husband or his estate to pay
cost and charges for care, support and maintenance of his insane wife while in a state institution did not violate
equal protection clause of the Constitution. Department of Mental Hygiene v. Kolts (App. 2 Dist. 1966) 55
Cal.Rptr. 437, 247 Cal.App.2d 154. Constitutional Law  3748; Mental Health  72

Under former § 6650, added by Stats.1937, c. 369, p. 1155, § 6650, as amended, a spousal relationship was not
an invalid classification and a denial of equal protection of the law. Department of Mental Hygiene v. O'Connor
(App. 1 Dist. 1966) 54 Cal.Rptr. 432, 246 Cal.App.2d 24.

4. In general

Section 7275 et seq. providing that guardian of estate of incompetent committed to state hospital shall pay for
his care but that payment shall not be exacted if it would reduce his estate so that he would become burden to
community on discharge were enacted to provide appropriate agency with right to collect fees and are not
concerned with dispute between incompetent's guardian and testamentary trustee as to who shall pay for his
maintenance. In re Flannery's Estate (App. 2 Dist. 1969) 75 Cal.Rptr. 424, 269 Cal.App.2d 890. Mental Health

 244

For purposes of former § 6650.5, which relieved defendant, his estate and his relatives of liability for support if
defendant recovered his sanity and was committed to state hospital solely because of his insanity at time of
commission of offense, trial of defendant on his plea of not guilty by reason of insanity compelled conclusion
that there was no doubt in mind of court as to his ability to understand nature of proceedings against him at time
of trial. People v. Brock (1962) 21 Cal.Rptr. 560, 57 Cal.2d 644, 371 P.2d 296. Mental Health  74.1;



Mental Health  244

As used in former § 6650.5, which relieved defendant, his estate and his relatives of liability for support if
defendant recovered his "sanity" and was committed to state hospital only because of his insanity at time of
commission of offense, quoted word had reference to sanity for purposes of trial. People v. Brock (1962) 21
Cal.Rptr. 560, 57 Cal.2d 644, 371 P.2d 296. Mental Health  74.1; Mental Health  244

Provision of Civ.C. former § 155, establishing fundamental rights and duties of marriage, provisions of Prob.C.
§ 1505 establishing rights of wards and duties of their guardians to protect their interests, and former § 6650,
establishing various sources from which state may secure payment of hospital care for incompetents, must be
considered together. In re Guardianship of Thrasher (App. 1951) 105 Cal.App.2d 768, 234 P.2d 230. Statutes

 223.2(1.1)

Compensation and disability allowances paid by United States to guardian of incompetent war veteran were not
exempt from a claim for care and maintenance supplied by the state after the appointment of the guardian. In re
Bayly's Estate (App. 1 Dist. 1949) 95 Cal.App.2d 174, 212 P.2d 587. Armed Services  104.1(1)

State seeking to enforce claim for support and maintenance of incompetent war veteran which accrued prior to
appointment of guardian out of disability payments by United States was a "creditor" within meaning of
exemptions statutes and could not recover. In re Bayly's Estate (App. 1 Dist. 1949) 95 Cal.App.2d 174, 212
P.2d 587. Exemptions  77

The state cannot engage in private or quasi private business or make a profit from its hospital for the insane. In
re Stobie's Estate (App. 4 Dist. 1939) 30 Cal.App.2d 525, 86 P.2d 883. Mental Health  71

The cost of maintenance of an insane person in state hospital, for which insane persons's estate is liable, should
include not only actual money expended but should consider capital investment, depreciation and other
legitimate expenses of the state. In re Stobie's Estate (App. 4 Dist. 1939) 30 Cal.App.2d 525, 86 P.2d 883.
Mental Health  245

5. Purpose of law

Purpose of former § 6650, added by Stats.1937, c. 369, p. 1155, § 6650, as amended, making husband or his
estate liable for care, support and maintenance of incompetent wife while patient in state institution is to
provide means of recovery by state of the cost of maintaining an incompetent person in a state hospital.
Department of Mental Hygiene v. Kolts (App. 2 Dist. 1966) 55 Cal.Rptr. 437, 247 Cal.App.2d 154. Mental
Health  76

6. Legislative intent

In determining intent of legislature, with regard to liability of estate of an incompetent for care given him by a
state hospital prior to his receipt of the estate or property, court was required to read together all statutory
provisions relating to support of incompetents. Guardianship of Phipps (App. 1952) 112 Cal.App.2d 732, 247
P.2d 409. Statutes  223.2(23)

Former § 6650, expressly making the liability of insane persons's relatives and estate for his maintenance and
care in state institution applicable to persons committed to such institution during pendency of criminal
proceedings against them merely clarified the existing law and did not establish a new liability. Gestner's
Estate, Guardianship of (App. 1949) 90 Cal.App.2d 680, 204 P.2d 77. Mental Health  451

7. Conflict of laws

Where California statute imposed liability upon children of persons confined in state hospitals for their support
and maintenance, but Texas statute relating to support of person so confined did not impose liability on
children, liability of son who moved from California to Texas for support of mother, confined in California
hospital as mental patient, could not be enforced against the son for support rendered mother after son moved
from California and became domiciled in Texas. State of Cal. v. Copus (Sup. 1958) 309 S.W.2d 227, 158 Tex.



196, certiorari denied 78 S.Ct. 1006, 356 U.S. 967, 2 L.Ed.2d 1074. Courts  8

8. Cost of care

Though evidence that state was allowing only $172.50 for maintenance in private nursing homes and was
charging from $550 to $730 for patients in public institutions might have been circumstantial evidence pointing
to conclusion that officer computing charges for state institution acted in an arbitrary or discriminatory manner,
such evidence was properly rejected as too remote in proceeding to collect from estate of incompetent charges
incurred in providing for her care at state hospital. In re Gridley's Estate (App. 1 Dist. 1973) 108 Cal.Rptr. 200,
32 Cal.App.3d 1053. Mental Health  84

The state mental hygiene director's determination of monthly rate of charges against incompetent's estate for
board, care, maintenance and medical attention furnished him at state hospital on basis of per capita cost of
care, support and maintenance of all inmates of hospital, instead of actual cost of care, support and maintenance
furnished such incompetent, was proper as against contentions that estate was liable for reasonable value of
such care, support and maintenance and that per capita cost thereof to state did not necessarily represent such
value. In re Perl's Guardianship (App. 1 Dist. 1952) 110 Cal.App.2d 8, 242 P.2d 101. Mental Health  71

9. State, liability of

Where son accused of murder was found to be presently insane and was committed to state hospital until he
should recover his sanity, at which time he would be returned to court for further proceedings, his detention was
for protection of public in course of administration of criminal law and cost thereof was responsibility of state,
and his father was not liable for support and maintenance. Department of Mental Hygiene v. Hawley (1963) 28
Cal.Rptr. 718, 59 Cal.2d 247, 379 P.2d 22. Mental Health  451

Where a person had been committed to a state hospital under Pen.C. §§ 1026 and 1367 et seq., as criminally
insane, neither his estate nor his responsible relatives were liable for charges for hospital care and maintenance
under former § 6650. 5 Op.Atty.Gen. 98.

10. Estate of patient, liability of

Estate of incompetent cared for in state hospital may not be charged with expenses not properly incurred or
determined or not warranted by statutory mandate. In re Gridley's Estate (App. 1 Dist. 1973) 108 Cal.Rptr. 200,
32 Cal.App.3d 1053. Mental Health  73

Patient's estate may be charged for his care, maintenance and support in a state institution without violation of
equal protection clause of the Constitution. Department of Mental Hygiene v. Kolts (App. 2 Dist. 1966) 55
Cal.Rptr. 437, 247 Cal.App.2d 154. Constitutional Law  3748

Liability of estate of incompetent for charges made for incompetent's care at state hospital is statutory and
unconditional. In re Guardianship of Hicks (App. 1 Dist. 1964) 39 Cal.Rptr. 698, 228 Cal.App.2d 629. Mental
Health  244

Former § 6650, gave court authority to provide for lien on assets of incompetent's estate for his care at state
hospital. In re Mims' Estate (App. 1 Dist. 1962) 20 Cal.Rptr. 667, 202 Cal.App.2d 332. Mental Health  256

Since legislature has provided that the assets of mental incompetents and certain of their relatives are
chargeable with the expense of their support and maintenance at state hospitals where they are patients, such
liability is absolute and unconditional. In re Setzer's Estate and Guardianship (App. 2 Dist. 1961) 13 Cal.Rptr.
683, 192 Cal.App.2d 634. Mental Health  74.1; Mental Health  244

Liability under former § 6650 was unconditional and not dependent on ability to pay. Department of Mental
Hygiene v. Mannina (App. 1959) 168 Cal.App.2d 215, 335 P.2d 694, rehearing denied 168 Cal.App.2d 215,
337 P.2d 219.

Liability for care, support and maintenance of inmate in state institution is to be enforced against incompetent's



estate to extent of estate unless probate court determines that there is a likelihood of the incompetent's recovery
and that payment will reduce estate to such extent that incompetent will likely become burden on community if
discharged. Department of Mental Hygiene v. Mannina (App. 1959) 168 Cal.App.2d 215, 335 P.2d 694,
rehearing denied 168 Cal.App.2d 215, 337 P.2d 219. Mental Health  245

The estate of an insane person is liable for care, support and maintenance furnished to him by a state mental
hospital prior to his acquisition of any estate or property. Guardianship of Phipps (App. 1952) 112 Cal.App.2d
732, 247 P.2d 409. Mental Health  244

Estate of person found to be insane at time of commission of criminal offense and committed to state mental
hospital was liable for his maintenance and care in such institution prior to 1945 amendment of former § 6650,
expressly making liability for care of persons in such institutions applicable to persons committed during
pendency of criminal proceedings against them and payment was properly made out of his estate for such care
prior to amendment. Gestner's Estate, Guardianship of (App. 1949) 90 Cal.App.2d 680, 204 P.2d 77. Mental
Health  451

The estate of an insane person is liable only for his care, support and maintenance in hospital for insane. In re
Stobie's Estate (App. 4 Dist. 1939) 30 Cal.App.2d 525, 86 P.2d 883. Mental Health  244

Guardian of estate of incompetent war veteran could not be compelled to pay claim for maintenance of veteran
in state hospital incurred prior to appointment of guardian out of compensation and disability allowance paid by
United States to guardian. In re Ferarazza's Estate (1934) 219 Cal. 668, 28 P.2d 670. Armed Services 
104.1(1)

Former Pol.C. § 2176, which declared that an insane person's estate, to the extent it was sufficient for the
purpose, should be liable for his support and maintenance in a state hospital, did not entitle a state hospital to
any claim on an insane person's estate, where at his commitment his debts exceeded the value of his estate. In re
Callen's Estate (1908) 152 Cal. 769, 93 P. 1011. Mental Health  244

Where a convict in the state prison had been transferred to a state hospital for the insane, after his prison term
has expired, the state hospital may not have imposed charges upon such persons or their estates or relatives
under former §§ 6650, 6651 for medical care and maintenance until adjudged insane and committed according
to law or admitted as voluntary patients under former § 6602. 5 Op.Atty.Gen. 251 (1945).

11. Spouse, liability of

Husband's obligation to support his wife continues after he obtains divorce on ground of incurable insanity.
Young v. Young (App. 1 Dist. 1970) 92 Cal.Rptr. 148, 14 Cal.App.3d 1. Divorce  313.1

Obligation of man to support his wife extends through sickness, and even fact that wife is insane does not
relieve husband of that obligation. Department of Mental Hygiene v. Kolts (App. 2 Dist. 1966) 55 Cal.Rptr.
437, 247 Cal.App.2d 154. Husband And Wife  4; Mental Health  76

Superior court's finding that husband of woman committed to insane asylum was financially able to pay for
support of his wife at sum of $15 per month did not constitute court order directing husband to pay for wife's
support while in hospital. Department of Mental Hygiene v. Kolts (App. 2 Dist. 1966) 55 Cal.Rptr. 437, 247
Cal.App.2d 154. Asylums And Assisted Living Facilities  40

Any liability of wife for maintenance of her husband created by former § 5077 at time husband was first found
mentally disordered terminated with dismissal of proceeding. Peer v. Superior Court In and For Los Angeles
County (App. 1958) 158 Cal.App.2d 477, 322 P.2d 529. Mental Health  74.1

By procuring interlocutory decree of divorce after dismissal of first proceeding resulting in husband's
commitment as a mentally disordered person and filing of petition in subsequent proceeding which also resulted
in his commitment, wife absolved herself from liability for his maintenance, even though divorce decree did not
become final until after second commitment. Peer v. Superior Court In and For Los Angeles County (App.



1958) 158 Cal.App.2d 477, 322 P.2d 529. Mental Health  74.1

Where husband and wife purchased house with earnings acquired after marriage and wife was adjudged
mentally ill and was committed to state hospital and house was sold and husband was able, unassisted, to
support and maintain wife in her illness, the wife's share in proceeds of sale of house, which was community
property, would not be awarded to husband personally to reimburse him for money which he had expended for
her support and maintenance for eight years prior to sale. In re Risse (App. 1957) 156 Cal.App.2d 412, 319 P.2d
789. Husband And Wife  272(5)

Duty of husband to support wife even though she has estate of her own does not cease when wife is adjudged
insane or when guardian of her estate is appointed. In re Guardianship of Thrasher (App. 1951) 105 Cal.App.2d
768, 234 P.2d 230. Mental Health  76

Husband of a wife, who had been committed to a mental institution was primarily liable for her maintenance
there to extent of his financial ability to pay for it and if she, as guardian of her estate, could not draw on such
estate for her maintenance so long as he had financial ability to pay for same. In re Guardianship of Thrasher
(App. 1951) 105 Cal.App.2d 768, 234 P.2d 230. Mental Health  76

Husband is liable for support of insane wife only where liability existed at time wife became insane. Plath v.
Industrial Acc. Commission (App. 1 Dist. 1930) 109 Cal.App. 349, 293 P. 89. Workers' Compensation  440

12. Parents, liability of

Under this section, father of adult child in mental institution had unconditional obligation to pay for support
from time of commitment so long as child remained in institution. Pfeiffer v. U. S., E.D.Cal.1970, 315 F.Supp.
392. Mental Health  75

In action against estate of deceased father for money due for care and maintenance of mentally retarded adult
child of deceased, where it was stipulated that liability was asserted only on basis of § 6650, relating to support
of mentally ill persons, question of liability of estate under Civ.C. § 206 relating to duty of relatives to maintain
poor persons could not be raised on appeal. Department of Mental Hygiene v. Bank of America, N. T. & S.
A.(App. 1 Dist. 1970) 83 Cal.Rptr. 559, 3 Cal.App.3d 949. Appeal And Error  172(1)

13. Siblings, liability of

Sister was not liable under former § 6650 for care of mentally incompetent brother in state hospital. In re
Hinckley's Estate (App. 2 Dist. 1961) 15 Cal.Rptr. 570, 195 Cal.App.2d 164. Mental Health  74.1

14. Trust estate, liability of

Interest of beneficiary in discretionary trust created for her care by relative who would not be liable for
beneficiary's care in state mental hospital under former § 6650 was liable for support in such hospital, so that
where testatrix establishing trust limited such interest in providing, not that entire cost of care be paid, but only
that trustee pay such portion of care as, in its discretion, it might deem necessary, taking into consideration fact
that testatrix had paid in neighborhood of stated amount monthly, trustee was under duty to make such
payments as it might determine, not less than such specified amount. In re Johnson's Estate (App. 1 Dist. 1961)
17 Cal.Rptr. 909, 198 Cal.App.2d 503. Wills  684.10(1)

Although trust instrument purported to give trustee complete and absolute discretion in amount that he should
expend for beneficiary's care and maintenance, court could order payment from such testamentary spendthrift
trust estate for care of beneficiary at state mental institution over objection of trustee. In re Lackmann's Estate
(App. 1958) 156 Cal.App.2d 674, 320 P.2d 186. Trusts  152

The phrase "estate of such mentally ill person" within former § 6650 included beneficial interest of such person
in a trust for his benefit. In re Lackmann's Estate (App. 1958) 156 Cal.App.2d 674, 320 P.2d 186.



15. Veteran's home, liability of

There is no way in which the funds of a veterans' home can be utilized for the payment of bills presented by a
county for members of the home taken to a state hospital for mental observation, but the county must look to the
estate of the patient for reimbursement. 4 Op.Atty.Gen. 172 (1944).

16. Estate of person liable, liability of

Under Fourteenth Amendment (U.S.C.A.Const. Amend. 14) and equivalent state constitutional provisions,
estate of deceased father could not be held liable, under former § 6650 for the care and maintenance in state
institutions of deceased father's mentally retarded adult daughter who had been committed to a state institution
on the petition of a city health officer. Department of Mental Hygiene v. Bank of America, N. T. & S. A.(App.
1 Dist. 1970) 83 Cal.Rptr. 559, 3 Cal.App.3d 949. Constitutional Law  4414

Gov.C § 905.2 providing for presentation of all claims for money or damages against state for which settlement
is not otherwise provided for by statute or constitutional provisions but further providing that nothing in Gov.C.
§ 905.8 imposes liability upon a public entity unless such liability otherwise exists was inapplicable to action by
decedent's executor for return of money paid state department of mental hygiene in compromise of department's
action against estate for cost of caring for decedent's mentally ill daughter in state institution under former §
6650, added by Stats.1937, c. 369, p. 1155, § 6650, as amended, subsequently declared unconstitutional, so that
executor could not recover on unjust enrichment theory. Bank of America v. Department of Mental Hygiene
(App. 1 Dist. 1966) 54 Cal.Rptr. 899, 246 Cal.App.2d 578. Implied And Constructive Contracts  15.1

Under § 6650, added by Stats.1937, c. 369, p. 1155, § 6650, as amended, estate of deceased husband was liable
on a claim submitted by the state for care furnished to the husband's deceased wife as a patient in a mental
institution during their joint married life. Department of Mental Hygiene v. O'Connor (App. 1 Dist. 1966) 54
Cal.Rptr. 432, 246 Cal.App.2d 24. Executors And Administrators  219.8

Under former § 6650 et seq., relating to liability for care in a state institution of a mentally ill person, obligation
to pay is unconditionally created by statute and no administrative order is required to perfect it and such
obligation continues in absence of effective administrative action to modify, remit or cancel it, and amounts due
from an estate of a person liable for support of a patient for past obligations within period of limitations are
collectible from later acquired assets of estate. Department of Mental Hygiene v. McGilvery (1958) 50 Cal.2d
742, 329 P.2d 689.

Department of mental hygiene would share its judgment against deceased's father's estate for his statutory
liability for the care, support and maintenance of his son who was committed to a state mental hospital, as a
general creditor on a pro rata basis for whatever was left in decedent's estate after payment of preferred claims
and expenses of administration, as provided by law in probate matters. Department of Mental Hygiene v. Shane
(Super. 1956) 142 Cal.App.2d Supp. 881, 299 P.2d 747. Executors And Administrators  260

17. Social security

Provision of Social Security Act prohibiting assignment of right to future payment of social security benefits
preempted process used by California to deduct social security benefits from institutionalized patient's hospital
accounts to pay for cost of their care and treatment; procedure used by California to deduct social security
benefits from patient accounts without consent was "other legal process" within meaning of nonassignment
provision. Crawford v. Gould, C.A.9 (Cal.)1995, 56 F.3d 1162, as amended. Social Security And Public
Welfare  139

Patients involuntarily committed to California state psychiatric hospitals do not have implied contract whereby
they consent to have social security benefits applied to cost of their care. Crawford v. Gould, C.A.9 (Cal.)1995,
56 F.3d 1162, as amended. Social Security And Public Welfare  139

18. Enforcement of obligation, generally



Mere failure to enforce parents' obligation to pay for support of mentally ill child in state hospital does not
constitute such administrative action as will result in modifying, remitting or cancelling obligation,
constructively or otherwise; and only effect of such failure in so far as obligation to pay is concerned, is to
make unenforceable those portions of obligation which were outstanding for more than four years. Department
of Mental Hygiene v. Rosse (App. 4 Dist. 1960) 9 Cal.Rptr. 589, 187 Cal.App.2d 283. Mental Health  75

Where daughter was committed to state mental institution in 1935, department of mental hygiene did not waive
its right to collect for care and maintenance of daughter at such institution, by failing to make a demand for
payment until after death of mother in 1955 nor was state estopped from demanding payment for four years
preceding mother's death, when there was no substantial evidence of injury to executor occasioned by delay in
bringing the action. Department of Mental Hygiene v. McGilvery (1958) 50 Cal.2d 742, 329 P.2d 689. Estoppel

 62.2(2); Mental Health  75

19. Actions

Where decedent's executor paid sums to state department of mental hygiene in settlement of department's suit,
under former § 6650, added by Stats.1937, c. 369, p. 1155, § 6650, as amended, subsequently declared
unconstitutional, against estate for cost of caring for decedent's mentally ill daughter in state institution, no
action to recover sums paid in settlement lay after section was declared to be unconstitutional. Bank of America
v. Department of Mental Hygiene (App. 1 Dist. 1966) 54 Cal.Rptr. 899, 246 Cal.App.2d 578. Mental Health

 73

Debt sought to be enforced, in action to recover from estates of father and mother of mentally ill person the cost
of her support in state hospital, was statutory liability, and no claim was required to be filed and, therefore,
action was timely when brought within less than one year after issuance of letters testamentary, even though
more than three months had elapsed since date of notice of rejection of claims. Department of Mental Hygiene
v. Rosse (App. 4 Dist. 1960) 9 Cal.Rptr. 589, 187 Cal.App.2d 283. Executors And Administrators  224

A proceeding in incompetent's estate to compel his guardian to pay for ward's support in state hospitals is an
"action" within C.C.P. § 345 requiring commencement of actions for money due on account of patients' support
at state hospitals within four years after accrual thereof. In re Jacobson's Estate and Guardianship (App. 2 Dist.
1942) 56 Cal.App.2d 255, 132 P.2d 229. Mental Health  255

20. Judicial notice

Court on hearing of demurrer in action by decedent's executor to recover sums paid in settlement to state
department of mental hygiene in its action to recover from estate for cost of caring for decedent's mentally ill
daughter in state institution could take judicial notice of decree settling first and final account of decedent's
executrix and decree of final distribution of estate. Bank of America v. Department of Mental Hygiene (App. 1
Dist. 1966) 54 Cal.Rptr. 899, 246 Cal.App.2d 578. Evidence  43(3)

21. Subrogation

County, which paid old age security to father, could not bring action against daughter, based on asserted
subrogation of county to parent's right to support from children under Civ.C. § 206 to recover payments made,
but rather in such a case provisions of this Code must alone be looked to in order to measure extent of
responsible relative's liability to county for old age security payments made, and old age security payments,
which are contingent upon other factors than the recipient being poor and unable to maintain himself by work,
could not be considered the performance of duty to support a poor person required by Civ.C. § 206 and thus
such payments could not be made basis of such a subrogation claim. San Bernardino County v. Simmons (1956)
46 Cal.2d 394, 296 P.2d 329. Subrogation  24

22. Res judicata

Final decree approving payment by decedent's executor of sum to state department of mental hygiene in
settlement of department's suit for cost of caring for decedent's mentally ill daughter in state institution was res



judicata in executor's action to recover sum paid after former § 6650, added by Stats.1937, c. 369, p. 1155, §
6650, as amended, authorizing recovery of such costs for care was declared unconstitutional. Bank of America
v. Department of Mental Hygiene (App. 1 Dist. 1966) 54 Cal.Rptr. 899, 246 Cal.App.2d 578. Executors And
Administrators  513(9)

§ 7275.1. Delegation to counties of responsibility for payment of care; policies and procedures 

(a) Notwithstanding any other provision of law, the Director of Mental Health may delegate to each county all
or part of the responsibility for determining the ability to pay, as delineated in subdivisions (b) and (c) of
Section 5710, for the cost of care provided to mentally disordered minor children in a state hospital, and all or
part of the responsibility for collecting the charges.

(b) If the director delegates responsibility pursuant to subdivision (a) and that responsibility is accepted by a
county, the director shall establish and maintain the policies and procedures for making the determinations and
collections.  Each county to which responsibility is delegated pursuant to subdivision (a) shall comply with
policies and procedures adopted pursuant to this subdivision.

CREDIT(S)
(Added by Stats.1995, c. 712 (S.B.227), § 9.)

§ 7276. Charge for care and treatment; determination; reduction or cancellation of amounts due; death,
leaves of absence, or discharge of patient; delegated responsibilities 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) The charge for the care and treatment of all mentally disordered persons and alcoholics at state hospitals for
the mentally disordered for whom there is liability to pay therefor shall be determined pursuant to Section 4025.
The Director of Mental Health may reduce, cancel or remit the amount to be paid by the estate or the relatives,
as the case may be, liable for the care and treatment of any mentally disordered person or alcoholic who is a
patient at a state hospital for the mentally disordered, on satisfactory proof that the estate or relatives, as the
case may be, are unable to pay the cost of that care and treatment or that the amount is uncollectible.  In any
case where there has been a payment under this section, and the payment or any part thereof is refunded
because of the death, leave of absence, or discharge of any patient of the hospital, that amount shall be paid by
the hospital or the State Department of Mental Health to the person who made the payment upon demand, and
in the statement to the Controller the amounts refunded shall be itemized and the aggregate deducted from the
amount to be paid into the State Treasury, as provided by law.  If any person dies at any time while his or her
estate is liable for his or her care and treatment at a state hospital, the claim for the amount due may be
presented to the executor or administrator of his or her estate, and paid as a preferred claim, with the same rank
in order of preference, as claims for expenses of last illness.

(b) If the Director of Mental Health delegates to the county the responsibility for determining the ability of a
minor child and his or her parents to pay for state hospital services, the requirements of Sections 5710 and
7275.1 and the policies and procedures established and maintained by the director, including those relating to
the collection and accounting of revenue, shall be followed by each county to which that responsibility is
delegated.

CREDIT(S)
(Formerly § 6651, Stats.1937, c. 369, p. 1155, § 6651.  Amended by Stats.1939, c. 442, p. 1775, § 1; Stats.1941,
c. 913, p. 1775, § 1; Stats.1943, c. 1052, p. 2991, § 1.5; Stats.1953, c. 549, p. 1809, § 1; Stats.1954, c. 3, p. 109,
§ 1; Stats.1959, c. 186, p. 2081, § 1; Stats.1961, c. 176, p. 1181, § 1; Stats.1967, c. 1620, p. 3863, § 7, eff. Aug.
30, 1967.  Renumbered § 7276 and amended by Stats.1968, c. 1374, p. 2684, § 101, operative July 1, 1969.



Amended by Stats.1971, c. 1593, p. 3372, § 442, operative July 1, 1973; Stats.1977, c. 1252, p. 4610, § 659,
operative July 1, 1978.  Amended by Stats.1995, c. 712 (S.B.227), § 10.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
This section, as added in 1937, read:
"The monthly rate for the care, support, and maintenance of all insane persons at the hospitals for the

insane where there is liability to pay for such care, support, and maintenance, shall be determined by
the Director of Institutions, with the approval of the Department of Finance, but it shall not exceed
forty dollars per month and shall be payable in advance.  The medical superintendent of a State
hospital for the insane shall, however, on the order of the Director of Institutions, reduce or remit the
amount to be paid by the estate or the relatives, as the case may be, liable for the care, support, and
maintenance of any insane person committed thereto and confined therein, on satisfactory proof that
the estate or relatives, as the case may be, are unable to pay the cost of such care, support, and
maintenance.  If any insane person dies at any time while his estate is liable for his care, support, and
maintenance and other expenses at a State hospital, the claim for the amount due may be presented
to the executor or administrator of his estate, and paid in the same manner as other debts and claims
against the estate of a deceased person."

The 1939 amendment (see note containing the text of this section as added in 1937, ante) inserted in the
first sentence "and inebriates" following "insane persons" and "insane"; deleted in the first sentence
"with the approval of the Department of Finance," following "Director of Institutions,"; inserted in
the second sentence "or inebriates" following "insane"; substituted in the second sentence "reduce,
cancel or remit the amount" for "reduce or remit the amount"; and inserted in the second and third
sentences "or inebriate" following "insane person".

The 1941 amendment (see note containing the text of this section as added in 1937, ante) substituted in
the second sentence "superintendent of a State institution" for "medical superintendent of a State
hospital"; added what is now the third sentence; and substituted in the last sentence "paid as a
preferred claim, with the same rank in order of preference, as claims for expenses of last illness" for
"paid in the same manner as other debts and claims against the estate of a deceased person".

The 1943 amendment (see note containing the text of this section as added in 1937, ante) deleted in the
first sentence ", but it shall not exceed forty dollars per month".

The 1953 amendment substituted in the first sentence (see 1967 amendment note, post) "state hospitals
for the mentally ill" for "hospitals for the insane and inebriates" and "Director of Mental Hygiene"
for "Director of Institutions"; substituted in the second sentence (see 1968 amendment note, post)
"Director of Mental Hygiene may reduce, cancel or remit" for "superintendent of a State institution
for the insane or inebriates shall, however, on the order of the Director of Institutions, reduce, cancel
or remit"; substituted in the second sentence (see note containing the text of this section as added in
1937, ante) "mentally ill or insane person or inebriate who is a patient of a state hospital for the
mentally ill" for "insane person or inebriate committed thereto and confined therein"; inserted in the
third sentence "leave of absence,"; substituted in the third sentence "Department of Mental Hygiene"
(now "State Department of Mental Health") for "Department of Institutions"; and substituted in the
final sentence "mentally ill or insane person or inebriate" (now "person") for "insane person or
inebriate".

The 1954 amendment (see note containing the text of this section as added in 1937, ante) substituted in
the first sentence "shall be reviewed once each fiscal year and fixed at the state-wide average per
capita cost of maintaining patients in all state hospitals for the preceding fiscal year, as determined
by the Director of Mental Hygiene" for "shall be determined by the Director of Mental Hygiene";
and inserted the former second sentence, which read: "The monthly rate thus fixed shall continue in



effect until a new rate is fixed as aforesaid."
The 1959 amendment (see note containing the text of this section as added in 1937, ante) deleted at the

end of the first sentence "and shall be payable in advance"; and substituted in what is now the third
sentence "a payment" for "an advance payment" and "payment" for "advances".

The 1961 amendment (see 1967 amendment note, post) substituted in the first sentence "The rate" for
"The monthly rate"; deleted in the first sentence "once" preceding "each fiscal year"; deleted in the
first sentence "for the preceding fiscal year" following "in all state hospitals"; deleted in the former
second sentence (see 1954 amendment note) "monthly" preceding "rate"; deleted from the former
second sentence (see 1954 amendment note) "as aforesaid" at the end of the sentence; deleted
throughout the section "or insane" in the phrase "mentally ill or insane person"; inserted at the end of
what is now the second sentence "or that the amount is uncollectible"; deleted in what is now the
third sentence "parole," following "leave of absence,"; and substituted in what is now the third
sentence "patient of such hospital" for "inmate of such institution" and "paid by the hospital" for
"paid by the institution".

The 1967 amendment rewrote the first sentence, which previously read:
"The rate for the care, support, and maintenance of all mentally ill persons and inebriates at the state

hospitals for the mentally ill where there is liability to pay for such care, support, and maintenance,
shall be reviewed each fiscal year and fixed at the statewide average per capita cost of maintaining
patients in all state hospitals, as determined by the Director of Mental Hygiene."; deleted the former
second sentence, which read: "The rate thus fixed shall continue in effect until a new rate is fixed.";
substituted twice in what is now the second sentence "care and treatment" for "care, support, and
maintenance" substituted in what is now the third sentence "is refunded" for "should be refunded";
and substituted in what is now the final sentence "care and treatment" for "care, support, and
maintenance and other expenses".

Time for applying new method of determining charges provided in Stats.1967, c. 1620, pp. 3862 to
3865, §§ 1 to 14, see Historical and Statutory Notes under Welfare and Institutions Code § 4025.

This section, prior to renumbering, was repealed by Stats.1967, c. 1667, p. 4107, § 36.5, operative July
1, 1969.  However, under the provisions of Stats. 1967, c. 1667, p. 4188, § 50, the amendment of this
section by Stats.1967, c. 1620, p. 3863, § 7, prevails over that act.  See Historical and Statutory
Notes under Welfare and Institutions Code § 6000.

Conditional amendment by Stats.1967, c. 1620, p. 3867, § 20, of a § 7276, as proposed to be added by
Assembly Bill No. 1221 of the 1967 Regular Session did not become operative upon failure of
enactment of Assembly Bill No. 1221.

Conditional repeal of this section, prior to renumbering, by Stats.1967, c. 1620, p. 3870, § 28, failed to
become operative.  See Historical and Statutory Notes under Welfare and Institutions Code § 4025.

Section 6651, added by Stats. 1937, c. 369, p. 1155, § 6651, amended by Stats.1939, c. 442, p. 1775, §
1; Stats.1941, c. 913, p. 1775, § 1; Stats.1943, c. 1052, p. 2991, § 1.5; Stats.1953, c. 549, p. 1809, §
1; Stats.1954, c. 3, p. 109, § 1; Stats.1959, c. 186, p. 2081, § 1; Stats.1961, c. 176, p. 1181, § 1;
Stats.1967, c. 1620, p. 3863, § 7, as prevailing over Stats.1967, c. 1667, p. 4053, see Welfare and
Institutions Code § 6651, ante, and Historical and Statutory Notes under Welfare and Institutions
Code§§ 7000 to 7026.

The 1968 amendment renumbered the section; substituted in the last sentence "person " for "mentally ill
person or inebriate"; and rewrote the terminology contained in the first and second sentences, which
previously read: "The charge for the care and treatment of all mentally ill persons and inebriates at
state hospitals for the mentally ill for whom there is liability to pay therefor shall be determined
pursuant to Section 4025.  The Director of Mental Hygiene may reduce, cancel or remit the amount
to be paid by the estate or the relatives, as the case may be, liable for the care and treatment of any
mentally ill person or inebriate who is a patient of a state hospital for the mentally ill, on satisfactory
proof that the estate or relatives, as the case may be, are unable to pay the cost of such care and
treatment or that the amount is uncollectible."

The 1971 amendment substituted in the second sentence "Director of Health" (Now "Director of Mental
Health") for "Director of Mental Hygiene; and substituted in the third sentence "State Department of



Health" (now "State Department of Mental Health") for "Department of Mental Hygiene".
The 1977 amendment substituted in the second sentence "Director of Mental Health" for "Director of

Health"; and substituted in the third sentence "State Department of Mental Health" for "State
Department of Health".

The 1995 amendment, designated the existing text as subd.(a); added a subd.(b), relating to delegation
of duties to the county; and made gender related and nonsubstantive changes.

Former § 7276, added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969, derived from §
6651, added by Stats.1937, c. 369, p. 1155, § 6651, amended by Stats.1939, c. 442, p. 1775, § 1;
Stats.1941, c. 913, p. 1775, § 1; Stats.1943, c. 1052, p. 2991, § 1; Stats.1953, c. 549, p. 1809, § 1;
Stats.1954, c. 3, p. 109, § 1; Stats.1959, c. 186, p. 2081, § 1; Stats.1961, c. 176, p. 1181, § 1;
Stats.1967, c. 1620, p. 3863, § 7, relating to rates for care of patients in state hospital, was repealed
by Stats.1968, c. 1374, p. 2688, § 121, operative July 1, 1969.

Derivation: Pol.C. § 2180, added by Stats.1903, c. 364, p. 505, § 1, amended by Stats.1909, c. 65, p. 72,
§ 21; Stats.1919, c. 182, p. 272, § 1; Stats.1921, c. 771, p. 1336, § 8; Stats.1929, c. 757, p. 1467, § 3.

Research References

Cross References

Ward's debts, payment by guardian or conservator, see Probate Code §§ 2430, 2431, 2500.
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Collateral References:

 41 Am Jur 2d Incompetent Persons §§56-59.

Notes Of Decisions

In general 2
Actions 6
Defenses, generally 7
Determination of rate 3
Findings 8
Liability of estate 5
Nature of liability 4
Validity 1

1. Validity

Former § 6650 et seq., imposing obligation upon certain relatives of a mentally ill person to pay for care and
support of such mentally ill person in a state institution, was unconstitutional on ground that it constituted a
taking of private property without just compensation. Department of Mental Hygiene v. McGilvery (1958) 50
Cal.2d 742, 329 P.2d 689. Eminent Domain  2.26

Former § 6650 et seq., providing that certain relatives of a person committed to a state mental institution should
be liable for care and maintenance of such person at mental institution, did not violate due process clauses of
state and federal constitutions on ground that such a relative could not obtain an administrative determination of
ability to pay by director of mental hygiene or obtain a judicial review of proceedings if such administrative
action had been obtained. Department of Mental Hygiene v. McGilvery (1958) 50 Cal.2d 742, 329 P.2d 689.
Constitutional Law  4414; Mental Health  72

The state mental hygiene director's determination of monthly rate of charges against incompetent persons' estate
for board, care, maintenance and medical attention furnished him at state hospital on basis of per capita cost of



care, support and maintenance of all inmates thereof, instead of actual cost of such incompetent's care, support
and maintenance, was not unconstitutional as returning a profit to state on such patient as incompetent, who
suffered from mental disease not amenable to curative treatment, and operating as gift to patients requiring
more than average care. In re Perl's Guardianship (App. 1 Dist. 1952) 110 Cal.App.2d 8, 242 P.2d 101. States

 119

Where former Pol.C. § 2180 provided that monthly rate for maintenance of insane persons at hospitals should
be "actual cost thereof as may be" determined by director of hospital, omission of quoted phrase from former §
6651 did not materially change statute so as to render the statute subject to the objection that it was an
unconstitutional delegation of legislative power. In re Stobie's Estate (App. 4 Dist. 1939) 30 Cal.App.2d 525, 86
P.2d 883. Constitutional Law  2442; Mental Health  72

2. In general

The state cannot engage in private or quasi private business or make a profit from its hospital for the insane. In
re Stobie's Estate (App. 4 Dist. 1939) 30 Cal.App.2d 525, 86 P.2d 883. Mental Health  71

Where a convict in the state prison has been transferred to a state hospital for the insane, after his prison term
has expired, the state hospital may not impose charges upon such persons or their estates or relatives under
former § 6651 and former § 6650 for medical care and maintenance until adjudged insane and committed
according to law or admitted as voluntary patient under former § 6602. 5 Op.Atty.Gen. 251 (1945).

3. Determination of rate

Absent evidence that director of mental hygiene was guilty of dereliction or that action taken by him in
determining charges for care of incompetent at state hospital was arbitrary or discriminatory presumption of
regularity will prevail. In re Gridley's Estate (App. 1 Dist. 1973) 108 Cal.Rptr. 200, 32 Cal.App.3d 1053.
Evidence  83(1)

Director of mental hygiene was authorized to fix and determine monthly rate to be paid for care, support and
maintenance of mentally ill person in state institution. Department of Mental Hygiene v. Mannina (App. 1959)
168 Cal.App.2d 215, 335 P.2d 694, rehearing denied 168 Cal.App.2d 215, 337 P.2d 219. Mental Health 
244

The state mental hygiene director's determination of monthly rate of charges against incompetent's estate for
board, care, maintenance and medical attention furnished him at state hospital on basis of per capita cost of
care, support and maintenance of all inmates of hospital, instead of actual cost of care, support and maintenance
furnished such incompetent, was proper as against contentions that estate was liable for reasonable value of
such care, support and maintenance and that per capita cost thereof to state did not necessarily represent such
value. In re Perl's Guardianship (App. 1 Dist. 1952) 110 Cal.App.2d 8, 242 P.2d 101. Mental Health  71

The state mental hygiene director properly based his determination of monthly rate of charges against
incompetent's estate for board, care, maintenance and medical attention furnished him at state hospital on costs
incurred during fiscal year preceding period for which rate was fixed, rather than costs incurred during each
month of such period. In re Perl's Guardianship (App. 1 Dist. 1952) 110 Cal.App.2d 8, 242 P.2d 101. Mental
Health  71

The state mental hygiene department director correctly determined monthly rate of charges against
incompetent's estate for board, care, maintenance and medical attention furnished him at state hospital on basis
of per capita cost of care, support, and maintenance of all inmates of hospital, rather than actual cost of care,
support and maintenance furnished such particular inmate. In re Perl's Guardianship (App. 1 Dist. 1952) 110
Cal.App.2d 8, 242 P.2d 101. Mental Health  71

The cost of maintenance of an insane person in state hospital, for which insane person's estate is liable, should
include not only actual money expended but should consider capital investment, depreciation and other
legitimate expenses of the state. In re Stobie's Estate (App. 4 Dist. 1939) 30 Cal.App.2d 525, 86 P.2d 883.



Mental Health  245

A charge of $40 per month against insane person's estate for his care in state hospital would not be disturbed by
court where annual cost per capita was $213.78 and capital investment in the institution exceeded $3,000,000.
In re Stobie's Estate (App. 4 Dist. 1939) 30 Cal.App.2d 525, 86 P.2d 883. Mental Health  245

Former § 6663, which established a maximum charge of $40 per month for the care and treatment of patients in
State Hospitals, imposed a limitation on the power of the director of institutions under former § 6651 to
determine the monthly rate for the care, support and maintenance of insane persons and inebriates at hospitals. 2
Op.Atty.Gen. 136 (1943).

4. Nature of liability

Charges for care of incompetent at state hospital, determined in accordance with the statutory mandate, should
control in absence of evidence showing that the determination itself was erroneous because of some dereliction
of duty by the officer computing the charges, or because he acted in an arbitrary or discriminatory manner,
regardless of any inefficiency in the operations by the public institution which increases the actual costs, and
regardless of the reasonableness of the charges in comparison with charges of private institutions. In re
Gridley's Estate (App. 1 Dist. 1973) 108 Cal.Rptr. 200, 32 Cal.App.3d 1053. Mental Health  84

Since legislature has provided that the assets of mental incompetents and certain of their relatives are
chargeable with the expense of their support and maintenance at state hospitals where they are patients, such
liability is absolute and unconditional. In re Setzer's Estate and Guardianship (App. 2 Dist. 1961) 13 Cal.Rptr.
683, 192 Cal.App.2d 634. Mental Health  74.1; Mental Health  244

Former § 6650 et seq., relating to care, support and maintenance of mentally ill person in a state institution,
imposed an unconditional liability, and mere inability to pay did not of itself constitute a reduction, remission or
cancellation of the obligation, but the amounts due thereunder might be reduced, remitted, or canceled by
administrative action. Department of Mental Hygiene v. McGilvery (1958) 50 Cal.2d 742, 329 P.2d 689.

5. Liability of estate

Though evidence that state was allowing only $172.50 for maintenance in private nursing homes and was
charging from $550 to $730 for patients in public institutions might have been circumstantial evidence pointing
to conclusion that officer computing charges for state institution acted in an arbitrary or discriminatory manner,
such evidence was properly rejected as too remote in proceeding to collect from estate of incompetent charges
incurred in providing for her care at state hospital. In re Gridley's Estate (App. 1 Dist. 1973) 108 Cal.Rptr. 200,
32 Cal.App.3d 1053. Mental Health  84

Interest of beneficiary in discretionary trust created for her care by relative who would not be liable for
beneficiary's care in state mental hospital under former § 6650 was liable for support in such hospital, so that
where testatrix establishing trust limited such interest in providing, not that entire cost of care be paid, but only
that trustee pay such portion of care as, in its discretion, it might deem necessary, taking into consideration fact
that testatrix had paid in neighborhood of stated amount monthly, trustee was under duty to make such
payments as it might determine, not less than such specified amount. In re Johnson's Estate (App. 1 Dist. 1961)
17 Cal.Rptr. 909, 198 Cal.App.2d 503. Wills  684.10(1)

Liability for care, support and maintenance of inmate in state institution is to be enforced against incompetent's
estate to extent of estate unless probate court determines that there is a likelihood of the incompetent's recovery
and that payment will reduce estate to such extent that incompetent will likely become burden on community if
discharged. Department of Mental Hygiene v. Mannina (App. 1959) 168 Cal.App.2d 215, 335 P.2d 694,
rehearing denied 168 Cal.App.2d 215, 337 P.2d 219. Mental Health  245

Probate court, ordering payment of $10 per month instead of $20 determined by director to be proper charge for
care, support and maintenance of mentally ill person in state institution, could only legally do so by impliedly
finding that to pay more than $10 per month would reduce estate of incompetent to condition that in the event



of her discharge she would be likely to become a burden on community; and order did not affect liability but
merely limited present payments from estate, on account of total liability, to amount fixed by order. Department
of Mental Hygiene v. Mannina (App. 1959) 168 Cal.App.2d 215, 335 P.2d 694, rehearing denied 168
Cal.App.2d 215, 337 P.2d 219. Mental Health  256

Orders determining amounts to be paid by guardian to department of mental hygiene for care and maintenance
of incompetent were not res judicata of extent of liability for such care and maintenance or a bar to collecting
additional sum from estate of deceased mental incompetent. Department of Mental Hygiene v. Mannina (App.
1959) 168 Cal.App.2d 215, 335 P.2d 694, rehearing denied 168 Cal.App.2d 215, 337 P.2d 219. Mental Health

 256

Director of mental hygiene was bound by probate court's implied finding that payment of more than monthly
amount fixed by court order would deplete estate of incompetent to point where, if discharged, she might be
likely to become a burden on community, but neither by seeking nor acceding to such determination could
director be said to have reduced, remitted or cancelled balance legally due for care, support and maintenance of
incompetent in state institution of which she was an inmate, and when her death removed possibility that she
might, if discharged, become burden on community, state was entitled to be reimbursed out of deceased
incompetent's estate for balance incurred for her care but legally uncollectable in her lifetime. Department of
Mental Hygiene v. Mannina (App. 1959) 168 Cal.App.2d 215, 335 P.2d 694, rehearing denied 168 Cal.App.2d
215, 337 P.2d 219. Executors And Administrators  205; Mental Health  256

Department of mental hygiene would share its judgment against deceased's father's estate for his statutory
liability for the care, support and maintenance of his son who was committed to a state mental hospital, as a
general creditor on a pro rata basis for whatever was left in decedent's estate after payment of preferred claims
and expenses of administration, as provided by law in probate matters. Department of Mental Hygiene v. Shane
(Super. 1956) 142 Cal.App.2d Supp. 881, 299 P.2d 747. Executors And Administrators  260

Where a person had been committed to a state hospital under Pen.C. §§ 1026, 1026a and 1367 et seq., as
criminally insane, neither his estate nor his responsible relatives were liable for charges for hospital care and
maintenance under Welf. & Inst.C. former § 6650. 5 Op.Atty.Gen. 98 (1945).

6. Actions

Debt sought to be enforced, in action to recover from estates of father and mother of mentally ill person the cost
of her support in state hospital, was statutory liability, and no claim was required to be filed and, therefore,
action was timely when brought within less than one year after issuance of letters testamentary, even though
more than three months had elapsed since date of notice of rejection of claims. Department of Mental Hygiene
v. Rosse (App. 4 Dist. 1960) 9 Cal.Rptr. 589, 187 Cal.App.2d 283. Executors And Administrators  224

7. Defenses, generally

Mere failure of department of mental hygiene to enforce obligation of husband, wife, mother, father, or children
of a mentally ill person or administrators of such relatives' estates to pay for care, support and maintenance in a
state institution of such mentally ill person does not constitute such administrative action as will result in
modifying, remitting or canceling the obligation, constructively or otherwise, the only effect of such failure
being to make unenforceable those portions of obligation which were outstanding for more than four years.
Department of Mental Hygiene v. McGilvery (1958) 50 Cal.2d 742, 329 P.2d 689. Mental Health  74.1

Under former § 6650, the size of the father's estate, the amount of his earnings, and the fact that there may be
other claims against his estate are not defenses, and whatever estate the father does leave is liable. Department
of Mental Hygiene v. Shane (Super. 1956) 142 Cal.App.2d Supp. 881, 299 P.2d 747.

Value of insane person's services as storekeeper in hospital for insane could not be off-set by his guardian
against cost of caring for such person where such duties were part of his treatment. In re Stobie's Estate (App. 4
Dist. 1939) 30 Cal.App.2d 525, 86 P.2d 883. Mental Health  253



8. Findings

Superior court's finding that husband of woman committed to insane asylum was financially able to pay for
support of his wife of sum of $15 per month did not constitute court order directing husband to pay for wife's
support while in hospital. Department of Mental Hygiene v. Kolts (App. 2 Dist. 1966) 55 Cal.Rptr. 437, 247
Cal.App.2d 154. Asylums And Assisted Living Facilities  40

§ 7277. Collection of costs and charges 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The State Department of Mental Health shall collect all the costs and charges mentioned in Section 7275, and
shall determine, pursuant to Section 7275, and collect the charges for care and treatment rendered persons in
any community mental hygiene clinics maintained by the department and may take such action as is necessary
to effect their collection within or without the state.  The Director of Mental Health may, however, at his
discretion, refuse to accept payment of charges for the care and treatment in a state hospital of any mentally
disordered person or inebriate who is eligible for deportation by the federal immigration authorities.

CREDIT(S)
(Formerly § 6652, Stats.1937, c. 369, p. 1156, § 6652.  Amended by Stats.1949, c. 758, p. 1489, § 1; Stats.1953,
c. 292, p. 1445, § 1; Stats.1967, c. 1620, p. 3863, § 8, eff. Aug. 30, 1967.  Renumbered § 7277 and amended by
Stats.1968, c. 1374, p. 2685, § 102, operative July 1, 1969.  Amended by Stats.1971, c. 1593, p. 3373, § 443,
operative July 1, 1973; Stats.1977, c. 1252, p. 4611, § 660, operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1949 amendment substituted in the second sentence "Director of Mental Hygiene" (now "Director

of Mental Health") for "Director of Institutions"; and rewrote the first sentence, which previously
read: '"'The Department of Institutions shall collect all the costs and charges mentioned in section
6650, or see that they are collected."

The 1953 amendment in the first sentence inserted "and shall determine and collect the charges for
services rendered persons in the community mental hygiene clinics maintained by the department in
accordance with schedules for such charges as set forth in the rules and regulations of the
department.".

The 1967 amendment substituted in the second sentence "care and treatment in a state hospital of any
mentally ill person or inebriate" for "care, support, and maintenance in a state hospital of any insane
or mentally ill person or inebriate" (subsequently amended; see 1968 amendment note); and rewrote
the first sentence, which previously read: "The Department of Mental Hygiene shall collect all the
costs and charges mentioned in Section 6650, and may take such action as is necessary to effect
there collection within or without the State."

Time for applying new method of determining charges provided in Stats.1967, c. 1620, pp. 3862 to
3865, §§ 1 to 14, see Historical and Statutory Notes under Welfare and Institutions Code § 4025.

This section, prior to renumbering, was also repealed by Stats.1967, c. 1667, p. 4107, § 36.5, operative
July 1, 1969.  However, under the provisions of Stats.1967, c. 1667, p. 4188, § 50, the amendment of
this section by Stats.1967, c. 1620, p. 3863, § 8, prevails over that act.  See Historical and Statutory
Notes under Welfare and Institutions Code §§ 7000 to 7026.

Conditional repeal of this section, prior to renumbering, by Stats.1967, c. 1620, p. 3870, § 28, failed to
become operative.  See Historical and Statutory Notes under Welfare and Institutions Code § 4025.



Section 6652, added by Stats.1937, c. 369, p. 1156, § 6652, amended by Stats.1949, c. 758, p. 1489, § 1;
Stats.1953, c. 292, p. 1445, § 1; Stats.1967, c. 1620, p. 3863, § 8, as prevailing over Stats.1967, c.
1667, p. 4053, see Welfare and Institutions Code § 6652, ante, and Historical and Statutory Notes
under Welfare and Institutions Code §§ 7000 to 7026.

Conditional amendment by Stats.1967, c. 1620, p. 3867, § 21, of a § 7277, as proposed to be added by
Assembly Bill No. 1221 of the 1967 Regular Session did not become operative upon failure of
enactment of Assembly Bill No. 1221.

The 1968 amendment renumbered the section; substituted twice in the first sentence "Section 7275" for
"Section 6650"; and substituted in the second sentence "mentally disordered person" for "mentally
ill person".

The 1971 amendment substituted in the first sentence "State Department of Health" (now "State
Department of Mental Health") for "Department of Mental Hygiene"; and substituted in the second
sentence "Director of Health" (now "Director of Mental Health") for "Director of Mental Hygiene".

The 1977 amendment substituted in the first sentence "State Department of Mental Health" for "State
Department of Health"; and substituted in the second sentence "Director of Mental Health" for
"Director of Health".

Former § 7277, added by Stats.1967, c. 667, p. 4146, § 40, operative July 1, 1969, derived from § 6652,
added by Stats.1937, c. 369, p. 1156, § 6652, amended by Stats.1949, c. 758, p. 1489, § 1;
Stats.1953, c. 292, p. 1445, § 1; Stats.1967, c. 1620, p. 3863, § 8, relating to collection of costs and
charges, was repealed by Stats.1968, c. 1374, p. 2688, § 122, operative July 1, 1969.

Derivation: Pol.C. § 2176, added by Stats.1903, c. 364, p. 505, § 1, amended by Stats.1909, c. 65, p. 71,
§ 18; Stats.1921, c. 771, p. 1335, § 6; Stats.1929, c. 757, p. 1466, § 1; Stats.1931, c. 188, p. 322, § 1.

Research References

Cross References

Cooperation of department in deportation of aliens, see Welfare and Institutions Code § 4118.
Disposition of money received by department, see Welfare and Institutions Code § 4112.
Financial statements by state hospitals, see Welfare and Institutions Code § 4113.
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Collateral References:

 Am Jur 2d Hospitals and Asylums §§5-7, Incompetent Persons §§56-59.

Notes Of Decisions

In general 2
Validity 1

1. Validity

Former § 6650 et seq., providing that certain relatives of a person committed to a state mental institution should
be liable for care and maintenance of such person at mental institution, did not violate due process clauses of
state and federal constitutions on ground that such a relative could not obtain an administrative determination of
ability to pay by director of mental hygiene or obtain a judicial review of proceedings if such administrative
action had been obtained. Department of Mental Hygiene v. McGilvery (1958) 50 Cal.2d 742, 329 P.2d 689.
Constitutional Law  4414; Mental Health  72

Former § 6650 et seq., imposing obligation upon certain relatives of a mentally ill person to pay for care and
support of such mentally ill person in a state institution, was not unconstitutional on ground that it constituted a



taking of private property without just compensation. Department of Mental Hygiene v. McGilvery (1958) 50
Cal.2d 742, 329 P.2d 689. Eminent Domain  2.26

2. In general

It was not incumbent upon department of mental hygiene to institute guardianship proceedings with respect to
mentally ill patient, in state hospital, for whose care it sought reimbursement. Department of Mental Hygiene v.
Black (App. 2 Dist. 1961) 18 Cal.Rptr. 78, 198 Cal.App.2d 627. Mental Health  82.1

Since legislature has provided that the assets of mental incompetents and certain of their relatives are
chargeable with the expense of their support and maintenance at state hospitals where they are patients, such
liability is absolute and unconditional. In re Setzer's Estate and Guardianship (App. 2 Dist. 1961) 13 Cal.Rptr.
683, 192 Cal.App.2d 634. Mental Health  74.1; Mental Health  244

Under former § 6650 et seq., relating to liability for care in a state institution of a mentally ill person, obligation
to pay was unconditionally created by statute and no administrative order was required to perfect it and such
obligation continued in absence of effective administrative action to modify, remit or cancel it, and amounts due
from an estate for past obligations within period of limitations were collectible from later acquired assets of
estate. Department of Mental Hygiene v. McGilvery (1958) 50 Cal.2d 742, 329 P.2d 689.

Where daughter was committed to state mental institution in 1935, department of mental hygiene did not waive
its right to collect for care and maintenance of daughter at such institution, by failing to make a demand for
payment until after death of mother in 1955 nor was state estopped from demanding payment for four years
preceding mother's death, when there was no substantial evidence of injury to executor occasioned by delay in
bringing the action. Department of Mental Hygiene v. McGilvery (1958) 50 Cal.2d 742, 329 P.2d 689. Estoppel

 62.2(2); Mental Health  75

Mere failure of department of mental hygiene to enforce obligation of husband, wife, mother, father, or children
of a mentally ill person or administrators of such relatives' estates to pay for care, support and maintenance in a
state institution of such mentally ill person does not constitute such administrative action as will result in
modifying, remitting or canceling the obligation, constructively or otherwise, the only effect of such failure
being to make unenforceable those portions of obligation which were outstanding for more than four years.
Department of Mental Hygiene v. McGilvery (1958) 50 Cal.2d 742, 329 P.2d 689. Mental Health  74.1

Department of mental hygiene would share its judgment against deceased's father's estate for his statutory
liability for the care, support and maintenance of his son who was committed to a state mental hospital, as a
general creditor on a pro rata basis for whatever was left in decedent's estate after payment of preferred claims
and expenses of administration, as provided by law in probate matters. Department of Mental Hygiene v. Shane
(Super. 1956) 142 Cal.App.2d Supp. 881, 299 P.2d 747. Executors And Administrators  260

§ 7277.1. Claim for costs and charges 

     •     Research References

In the case of liability for care arising under Section 7275 during the lifetime of a decedent, where the decedent,
or his spouse, father, mother, or child, has been a patient in a state hospital preceding the date of decedent's
death, a claim for costs and charges shall be mailed within four months after written request therefor, in the
form required by the department, by the fiduciary of the estate or trust or by any other person liable for the
claim or any portion thereof.

CREDIT(S)
(Added by Stats.1968, c. 1299, p. 2450, § 9.)



Research References

Cross References

Claims, time for filing, see Probate Code § 9100 et seq.
1998 Main Volume

Library References

California Practice Guide: Probate, Ross & Moore, see Guide's Table of Statutes for chapter
paragraph number references to paragraphs discussing this section.

Collateral References:

Witkin, Summary (9th ed) Wills §583
 41 Am Jur 2d Incompetent Persons §56.

§ 7278. Investigation to determine existence of property, guardian and relatives 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The department shall, following the admission of a patient into a state hospital for the mentally disordered cause
an investigation to be made to determine the moneys, property, or interest in property, if any, the patient has,
and whether he has a duly appointed and acting guardian to protect his property and his property interests.  The
department shall also make an investigation to determine whether the patient has any relative or relatives
responsible under the provisions of this code for the payment of the costs of transportation and maintenance,
and shall ascertain the financial condition of such relative or relatives to determine whether in each case such
relative or relatives are in fact financially able to pay such charges.  All reports in connection with such
investigation, together with the findings of the department, shall be records of the department, and may be
inspected by interested relatives, their agents, or representatives at any time upon application.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Derivation: Section 6653, added by Stats.1937, c. 369, p. 1156, § 6653.
Pol.C. § 2176.  See Derivation under § 7277.

Research References

Cross References

Disclosure of records and information concerning recipients of services, see Welfare and Institutions
Code § 5328.

Financial ability to contribute to support, indigent persons, see Welfare and Institutions Code §
17300.

Public records, inspection of, see Government Code § 6250 et seq.
1998 Main Volume



Collateral References:

 Am Jur 2d Hospitals and Asylums §§5-7, Incompetent Persons §§56-59.

Notes Of Decisions

In general 2
Validity 1

1. Validity

Former § 6650 et seq., providing that certain relatives of a person committed to a state mental institution should
be liable for care and maintenance of such person at mental institution, did not violate due process clauses of
state and federal constitutions on ground that such a relative could not obtain an administrative determination of
ability to pay by director of mental hygiene or obtain a judicial review of proceedings if such administrative
action had been obtained. Department of Mental Hygiene v. McGilvery (1958) 50 Cal.2d 742, 329 P.2d 689.
Constitutional Law  4414; Mental Health  72

Former § 6650 et seq., imposing obligation upon certain relatives of a mentally ill person, to pay for care and
support of such mentally ill person in a state institution, was not unconstitutional on ground that it constituted a
taking of private property without just compensation. Department of Mental Hygiene v. McGilvery (1958) 50
Cal.2d 742, 329 P.2d 689. Eminent Domain  2.26

2. In general

Former § 5328 would permit a state hospital trust officer to advise a bank that a depositor is a patient and to
make inquiries in order to locate patient's assets. 53 Op.Atty.Gen. 151, 4-7-70.

§ 7279. Payment for care 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) Duty of guardian or conservator.  If any person committed to a state mental hospital has sufficient estate
for the purpose, the guardian or conservator of the person's estate shall pay for his or her care, support,
maintenance, and necessary expenses at the mental hospital to the extent of the estate.  The payment may be
enforced by the order of the judge of the superior court where the guardianship or conservatorship proceedings
are pending.  On the filing of a petition therein by the department showing that the guardian or conservator has
failed, refused, or neglected to pay for such care, support, maintenance, and expenses, the court, by order, shall
direct the payment by the guardian or conservator.  Such order may be enforced in the same manner as are other
orders of the court.

(b) Sale of property.  If at any time there is not sufficient money on hand in the estate of a committed person to
pay the claim of a state mental hospital for his or her care, support, maintenance, and expenses therein, the court
may, on petition of the guardian or conservator of the estate, or if the guardian or conservator fails, refuses, or
neglects to apply, on the petition of the department, make an order directing the guardian or conservator to sell
so much of the other personal or real property or both, of the person as is necessary to pay for the care, support,
maintenance, and expenses of the person at the mental hospital.  From the proceeds of such sale, the guardian or
conservator shall pay the amount due for the care, support, maintenance, and expenses at the mental hospital,
and also such other charges as are allowed by law.

(c) Restriction on reduction of estate.  Payment for the care, support, maintenance, and expenses shall not be
extracted, however, from a person who has no more than five hundred dollars ($500) of assets.



CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.  Amended by Stats.1979, c. 730, p. 2540,
§ 158, operative Jan. 1, 1981; Stats.1984, c. 797, § 3.)

Historical Notes

Law Revision Commission Comments

1979 Amendment
Section 7279 is amended to add the references to a conservator and to conservatorship. [14

Cal.L.Rev.Comm. Reports 960 (1978)].

Historical And Statutory Notes

1998 Main Volume
The 1979 amendment included throughout the section following "guardian" and "guardianship",

respectively, the words "or conservator" and "or conservatorship".
The 1984 amendment inserted subdivision designations (a), (b), and (c); made changes in gender related

references; and rewrote the third paragraph, now subd.(c).
Derivation: Section 6655, added by Stats.1937, c. 369, p. 1156, § 6655, amended by Stats.1941, c. 917,

p. 2504, § 1; Stats.1943, c. 1052, p. 2292, § 2.
Pol.C. § 2181, added by Stats.1903, c. 364, p. 506, § 1, amended by Stats.1909, c. 65, p. 72, § 22;

Stats.1921, c. 771, p. 1337, § 9.

Research References

Cross References

Public guardian, see Government Code § 27430 et seq.
Ward's debts, payment by guardian or conservator, see Probate Code §§ 2430, 2431, 2500.

Law Review And Journal Commentaries

Responsibility of relatives (1966) 39 S.Cal.L.Rev. 574, 579.
1998 Main Volume

Library References

Recommendations relating to Guardianship-Conservatorship Law.  14 Cal.L.Rev.Comm. Reports
501 (1978).

Collateral References:

Witkin, Summary (9th ed) H & W §18
Witkin, Summary (9th ed) Trusts §168
 Cal Digest of Official Reports 3d Series, Guardianship and Conservatorship §20, Incompetent

Persons §7.
 41 Am Jur 2d Incompetent Persons §§56-59.

Notes Of Decisions

Actions 11
Burden of proof 16
Certificate 12



Construction and application 1
Construction with other laws 2
Criminally insane 5
Judicial notice 17
Laches 13
Lien 9
Limitations 14
Nature of liability 6
Purpose 3
Reduction of estate 10
Res judicata 15
Spouse's liability 8
Trust's liability 7
Veterans 4

1. Construction and application

Charges for care of incompetent at state hospital, determined in accordance with the statutory mandate, should
control in absence of evidence showing that the determination itself was erroneous because of some dereliction
of duty by the officer computing the charges, or because he acted in an arbitrary or discriminatory manner,
regardless of any inefficiency in the operations by the public institution which increases the actual costs, and
regardless of the reasonableness of the charges in comparison with charges of private institutions. In re
Gridley's Estate (App. 1 Dist. 1973) 108 Cal.Rptr. 200, 32 Cal.App.3d 1053. Mental Health  84

Statutory scheme relating to mental patient's property does not contemplate sale of patient's personal property of
disputed value in private sale without appointment of guardian and court authorization. Strutt v. Ontario Sav.
and Loan Ass'n (App. 4 Dist. 1972) 105 Cal.Rptr. 395, 28 Cal.App.3d 866. Mental Health  82.1

Department of mental hygiene's right to receive patient's funds does not authorize department to compromise
patient's disputed claims. Strutt v. Ontario Sav. and Loan Ass'n (App. 4 Dist. 1972) 105 Cal.Rptr. 395, 28
Cal.App.3d 866. Mental Health  82.1

Provision of former § 6655 which related to payment by guardian of mentally ill person for care in state
hospital did not fix liability of incompetent in such matters. Department of Mental Hygiene v. Black (App. 2
Dist. 1961) 18 Cal.Rptr. 78, 198 Cal.App.2d 627. Mental Health  73

Former § 6655 which provided that guardian should be liable for care in a state mental hospital of an insane
person if the insane person has "sufficient estate for the purpose", did not limit liability to care provided during
time that insane person has a sufficient estate. Guardianship of Phipps (App. 1952) 112 Cal.App.2d 732, 247
P.2d 409. Mental Health  77

Former § 6655 which provided means and method by which state might receive payment from insane person's
estate did not release husband from his primary obligation to pay for maintenance of wife nor did it prevent
department of mental hygiene from making proper objections in guardianship proceeding to shifting of
obligation to guardianship estate. In re Guardianship of Thrasher (App. 1951) 105 Cal.App.2d 768, 234 P.2d
230. Mental Health  76

Former § 6655 which required guardian of estate of any person committed to state mental hospital having
sufficient estate for the purpose to pay for his care in such institution applied to any person who was committed
for custodial care. Gestner's Estate, Guardianship of (App. 1949) 90 Cal.App.2d 680, 204 P.2d 77. Mental
Health  77

2. Construction with other laws

Provision of Civil Code establishing fundamental rights and duties of marriage, provision of Probate Code



establishing rights of wards and duties of their guardians to protect their interests, provision of this code
establishing various sources from which state may secure payment of hospital care for incompetents, must be
considered together. In re Guardianship of Thrasher (App. 1951) 105 Cal.App.2d 768, 234 P.2d 230. Statutes

 223.2(1.1)

Former § 6650 and former § 6655 which made estate of insane person liable for his maintenance and care in
state mental hospital did not invade the constitutional jurisdiction of judicial branch of government to control
the management of estates of insane persons and were not inconsistent with Veterans' Guardianship Act
[Prob.C. § 1650 et seq.(repealed)], since probate court has complete power to protect the ward and his rights
and, if condition of estate does not justify payment for maintenance of ward, probate court may refuse to order
such payment, whether ward is a veteran or otherwise. Gestner's Estate, Guardianship of (App. 1949) 90
Cal.App.2d 680, 204 P.2d 77. Constitutional Law  2355; Mental Health  433(1)

3. Purpose

Section 7275 et seq. providing that guardian of estate of incompetent committed to state hospital shall pay for
his care but that payment shall not be exacted if it would reduce his estate so that he would become burden to
community on discharge was enacted to provide appropriate agency with right to collect fees and are not
concerned with dispute between incompetent's guardian and testamentary trustee as to who shall pay for his
maintenance. In re Flannery's Estate (App. 2 Dist. 1969) 75 Cal.Rptr. 424, 269 Cal.App.2d 890. Mental Health

 244

4. Veterans

State seeking to enforce claim for support and maintenance of incompetent war veteran which accrued prior to
appointment of guardian out of disability payments by United States was a "creditor" within meaning of
exemptions statutes and could not recover. In re Bayly's Estate (App. 1 Dist. 1949) 95 Cal.App.2d 174, 212
P.2d 587. Exemptions  77

Where incompetent war veteran was committed to state hospital prior to appointment of guardian, state could
not recover for support and maintenance of incompetent out of compensation and disability payments made by
United States on theory that incompetent's estate should be held liable for such care and maintenance supplied
by a de facto guardian. In re Bayly's Estate (App. 1 Dist. 1949) 95 Cal.App.2d 174, 212 P.2d 587. Armed
Services  104.1(1)

Compensation and disability allowances paid by United States to guardian of incompetent war veteran are not
exempt from a claim for care and maintenance supplied by the state after the appointment of the guardian. In re
Bayly's Estate (App. 1 Dist. 1949) 95 Cal.App.2d 174, 212 P.2d 587. Armed Services  104.1(1)

Guardian of estate of incompetent war veteran could not be compelled to pay claim for maintenance of veteran
in state hospital incurred prior to appointment of guardian out of compensation and disability allowance paid by
United States to guardian. In re Ferarazza's Estate (1934) 219 Cal. 668, 28 P.2d 670. Armed Services 
104.1(1)

5. Criminally insane

Estate of person found to be insane at time of commission of criminal offense and committed to state mental
hospital was liable for his maintenance and care in such institution prior to 1945 amendment to former § 6650
expressly making liability for care of persons in such institutions applicable to persons committed during
pendency of criminal proceedings against them, and payment was properly made out of his estate for such care
prior to amendment. Gestner's Estate, Guardianship of (App. 1949) 90 Cal.App.2d 680, 204 P.2d 77. Mental
Health  451

6. Nature of liability

Absent evidence that director of mental hygiene was guilty of dereliction or that action taken by him in



determining charges for care of incompetent at state hospital was arbitrary or discriminatory, presumption of
regularity will prevail. In re Gridley's Estate (App. 1 Dist. 1973) 108 Cal.Rptr. 200, 32 Cal.App.3d 1053.
Evidence  83(1)

Since legislature has provided that the assets of mental incompetents and certain of their relatives are
chargeable with the expense of their support and maintenance at state hospitals where they are patients, such
liability is absolute and unconditional. In re Setzer's Estate and Guardianship (App. 2 Dist. 1961) 13 Cal.Rptr.
683, 192 Cal.App.2d 634. Mental Health  74.1; Mental Health  244

Director of mental hygiene was bound by probate court's implied finding that payment of more than monthly
amount fixed by court order would deplete estate of incompetent to point where, if discharged, she might be
likely to become a burden on community, but neither by seeking nor acceding to such determination could
director be said to have reduced, remitted or cancelled balance legally due for care, support and maintenance of
incompetent in state institution of which she was an inmate, and when her death removed possibility that she
might, if discharged, become burden on community, state was entitled to be reimbursed out of deceased
incompetent's estate for balance incurred for her care but legally uncollectable in her lifetime. Department of
Mental Hygiene v. Mannina (App. 1959) 168 Cal.App.2d 215, 335 P.2d 694, rehearing denied 168 Cal.App.2d
215, 337 P.2d 219. Executors And Administrators  205; Mental Health  256

Value of insane person's services as storekeeper in hospital for insane could not be off-set by his guardian
against cost of caring for such person where such duties were part of his treatment. In re Stobie's Estate (App. 4
Dist. 1939) 30 Cal.App.2d 525, 86 P.2d 883. Mental Health  253

7. Trust's liability

Although trust instrument purported to give trustee complete and absolute discretion in amount that he should
expend for beneficiary's care and maintenance, court could order payment from such testamentary spendthrift
trust estate for care of beneficiary at state mental institution over objection of trustee. In re Lackmann's Estate
(App. 1958) 156 Cal.App.2d 674, 320 P.2d 186. Trusts  152

In former § 6650 which provided that certain relatives of mentally ill person and the "estate of such mentally ill
person" shall be liable for his care in state hospital, quoted phrase includes beneficial interest of such person in
a trust for his benefit. In re Lackmann's Estate (App. 1958) 156 Cal.App.2d 674, 320 P.2d 186. Trusts 
151.1

8. Spouse's liability

Where husband and wife purchased house with earnings acquired after marriage and wife was adjudged
mentally ill and was committed to state hospital and house was sold and husband was able unassisted, to
support and maintain wife in her illness, the wife's share in proceeds of sale of house, which was community
property, would not be awarded to husband personally to reimburse him for money which he had expended for
her support and maintenance for eight years prior to sale. In re Risse (App. 1957) 156 Cal.App.2d 412, 319 P.2d
789. Husband And Wife  272(5)

Duty of husband to support wife even though she has estate of her own does not cease when wife is adjudged
insane or when guardian of her estate is appointed. In re Guardianship of Thrasher (App. 1951) 105 Cal.App.2d
768, 234 P.2d 230. Mental Health  76

9. Lien

Department of mental hygiene was entitled to equitable lien on property of incompetent for the unpaid part of
charges for care given at state hospital where amount could not be legally collected from estate in incompetent's
lifetime because of likelihood that incompetent would become burden on community in event of her discharge
from hospital. In re Guardianship of Hicks (App. 1 Dist. 1964) 39 Cal.Rptr. 698, 228 Cal.App.2d 629. Liens

 7



Probate court had power, on oral application of accounting guardian, to create equitable lien on incompetent's
estate for care of incompetent at state hospital. In re Mims' Estate (App. 1 Dist. 1962) 20 Cal.Rptr. 667, 202
Cal.App.2d 332. Mental Health  294

10. Reduction of estate

Issue of whether payment of charges for care of incompetent at state hospital would reduce incompetent's estate
to such an extent that the incompetent would likely become a burden to the community could not be considered
where issue was first raised in petition for rehearing on guardian's appeal from order directing payment. In re
Gridley's Estate (App. 1 Dist. 1973) 108 Cal.Rptr. 200, 32 Cal.App.3d 1053. Mental Health  86

Department of mental hygiene was entitled to an order compelling guardian of patient in state hospital to pay
for patient's support out of her estate unless there was likelihood of patient's recovery or release from hospital
and payment would reduce her estate to such an extent that she would be likely to become a burden on the
community in the event of her discharge. In re Schlegel's Estate (App. 2 Dist. 1970) 88 Cal.Rptr. 734, 10
Cal.App.3d 255. Mental Health  244

11. Actions

In light of the hearing provided guardian in court when department of mental hygiene proceeds in guardianship
proceedings or by independent action to collect from estate of incompetent charges incurred for care at a state
hospital, wherein guardian may show that determination of the actual costs of such care was erroneous because
of some dereliction of duty by the officer computing the charges or because he acted in an arbitrary or
discriminatory manner, requirements of due process are met, though there is no statutory provision for hearing
with respect to establishment of the charges, and despite contention that guardian is entitled to a trial de novo to
determine the validity thereof. In re Gridley's Estate (App. 1 Dist. 1973) 108 Cal.Rptr. 200, 32 Cal.App.3d
1053. Constitutional Law  4339

Under former § 6658 state department of mental hygiene might proceed by action at law to recover for
maintenance and care of incompetent in state mental hospital or under former § 6655 might have proceeded by
petition filed in probate court for an order requiring guardian to pay for such maintenance and care and where
department elected to file such petition, probate court must accept jurisdiction and entertain the proceeding.
Gestner's Estate, Guardianship of (App. 1949) 90 Cal.App.2d 680, 204 P.2d 77. Mental Health  81

Stats.1885, pp. 32, 33 which provides that, in case an insane person is able to pay actual expenses, a guardian
may be appointed, whose duty it shall be to pay such expenses to the board of directors of the insane asylum,
and, if indigent insane persons have kindred of degree of husband or wife of ability to pay, they shall support,
etc., give such board power to collect a debt due the directors from a husband of an inmate, and they may
maintain an action for such recovery as trustees of an express trust. Watt v. Smith (1891) 89 Cal. 602, 26 P.
1071. Asylums And Assisted Living Facilities  42; Mental Health  76; Asylums And Assisted Living
Facilities  24; Asylums And Assisted Living Facilities  25

12. Certificate

Filing of certificate under former § 6655 of probability that patient in state mental hospital would not recover
was not condition to recovery of department of mental hygiene's claim for patient's support in state hospital.
Department of Mental Hygiene v. Black (App. 2 Dist. 1961) 18 Cal.Rptr. 78, 198 Cal.App.2d 627. Mental
Health  82.1

Under provision of former § 6655 that certificate of the medical superintendent of the state hospital with respect
to insanity of a patient therein should be prima facie evidence that the patient was not likely to recover, the
certificate was not conclusive of the facts stated therein. Department of Mental Hygiene v. Mannina (App.
1959) 168 Cal.App.2d 215, 337 P.2d 219. Mental Health  10.1

13. Laches



Guardian of incompetent's estate was not entitled to assert that claim of state for maintenance and care of
incompetent at state hospital was barred by laches where guardian admitted in pleadings that he had refused to
make payment for such care though often demanded. In re Fassetta's Estate (App. 2 Dist. 1936) 14 Cal.App.2d
239, 57 P.2d 1336. Mental Health  255

State hospital was not barred from recovering from estate of incompetent war veteran for his support at hospital,
for period of four years prior to filing of claim, on ground of laches in not informing incompetent's guardian,
who believed that federal government was bearing such expense, that charge was being entered against estate.
In re Noakes' Estate (App. 2 Dist. 1936) 12 Cal.App.2d 407, 55 P.2d 515. Mental Health  255

14. Limitations

In suit by department of mental hygiene against guardian of incompetent for cost of care given said incompetent
in state mental hospital prior to his acquisition of an estate, recovery by Department was limited by C.C.P. §
345 to care given for four years prior to the bringing of the action. Guardianship of Phipps (App. 1952) 112
Cal.App.2d 732, 247 P.2d 409. Mental Health  255

Where there was no evidence that state department of institutions, during period in which it refrained from
insisting on payments by incompetent's guardian for ward's support in state hospitals because of statements in
letter from guardian's attorney as to small amount of ward's estate, did not know of sufficiency of estate's funds
to pay charges for such support or was deceived as to true facts, and Attorney General objected to receipt in
evidence of such letter, guardian was not "estopped" to urge statute of limitations as defense to claim for
portion of charges accruing over four years before filing of department's petition to compel guardian to pay
such charges. In re Jacobson's Estate and Guardianship (App. 2 Dist. 1942) 56 Cal.App.2d 255, 132 P.2d 229.
Mental Health  255

15. Res judicata

Orders determining amounts to be paid by guardian to department of mental hygiene for care and maintenance
of incompetent were not res judicata of extent of liability for such care and maintenance or a bar to collecting
additional sum from estate of deceased mental incompetent. Department of Mental Hygiene v. Mannina (App.
1959) 168 Cal.App.2d 215, 335 P.2d 694, rehearing denied 168 Cal.App.2d 215, 337 P.2d 219. Mental Health

 256

16. Burden of proof

To recover against estate of insane person for board, care, and maintenance of incompetent at state institution,
state was not required to prove admitted allegations of petition that incompetent had been inmate of and cared
for by state hospital since designated date, that charge for care was $20 per month, and that guardian had
refused payment thereof although often demanded. In re Fassetta's Estate (App. 2 Dist. 1936) 14 Cal.App.2d
239, 57 P.2d 1336. Mental Health  253

17. Judicial notice

Official acts of the director of mental hygiene in establishing rates for care of incompetents in state hospitals,
and the rates so established, were matters of which court could take judicial notice in proceedings to collect
from estate of incompetent charges incurred by the department of mental hygiene in providing for her care in
state hospital. In re Gridley's Estate (App. 1 Dist. 1973) 108 Cal.Rptr. 200, 32 Cal.App.3d 1053. Evidence 
48

§ 7280. Payments for future personal needs 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The guardian or conservator of the estate of any person who is confined in a state mental hospital may, from



time to time, pay to the state mental hospital moneys out of the estate to be used for the future personal needs of
the mentally disordered person while in a state mental hospital and for burial expenses, such sums so paid to be
credited to the patient's personal deposit account, subject to the provision relating to the deposit of funds in the
patients' personal deposit fund.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.  Amended by Stats.1979, c. 730, p. 2541,
§ 159, operative Jan. 1, 1981.)

Historical Notes

Law Revision Commission Comments

1979 Amendment
Section 7280 is amended to add the reference to a conservator. [14 Cal.L.Rev.Comm. Reports 960

(1978)]

Historical And Statutory Notes

1998 Main Volume
The 1979 amendment inserted "or conservator".
Derivation: Section 6656, added by Stats.1937, c. 369, p. 1156, § 6656, amended by Stats.1941, c. 918,

p. 2505, § 1.
Pol.C. § 2181b, added by Stats.1921, c. 771, p. 1341, § 14.

Research References

Cross References

Deposit and disbursement of ward's funds, see Probate Code § 2940.
1998 Main Volume

Library References

Recommendations relating to Guardianship-Conservatorship Law.  14 Cal.L.Rev.Comm. Reports
501 (1978).

Collateral References:

 Am Jur 2d Hospitals and Asylums §§5-7, Incompetent Persons §57.

Notes Of Decisions

In general 1

1. In general

Where money belonging to a patient in a hospital for the mentally ill exceeds $150, the excess over such sum
may be applied to the payment of care, support and maintenance and medical attendance of the patient while in
the institution within its discretion. 4 Op.Atty.Gen. 236 (1944).

§ 7281. Patients' personal deposit fund 



     •     Historical Notes     •     Research References     •     Notes of Decisions

There is at each institution under the jurisdiction of the State Department of Mental Health and at each
institution under the jurisdiction of the State Department of Developmental Services, a fund known as the
patients' personal deposit fund.  Any funds coming into the possession of the superintendent, belonging to any
patient in that institution, shall be deposited in the name of that patient in the patients' personal deposit fund,
except that if a guardian or conservator of the estate is appointed for the patient then he shall have the right to
demand and receive such funds.  Whenever the sum belonging to any one patient, deposited in the patients'
personal deposit fund, exceeds the sum of five hundred dollars ($500), the excess may be applied to the
payment of the care, support, maintenance and medical attention of the patient.  After the death of the patient
any sum remaining in his personal deposit account in excess of burial costs may be applied for payment of care,
support, maintenance and medical attention.  Any of the funds belonging to a patient deposited in the patients'
personal deposit fund may be used for the purchase of personal incidentals for the patient or may be applied in
an amount not exceeding five hundred dollars ($500) to the payment of his burial expenses.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.  Amended by Stats.1971, c. 1593, p. 3373,
§ 444, operative July 1, 1973; Stats.1977, c. 1252, p. 4611, § 661, operative July 1, 1978; Stats.1979, c. 730, p.
2542, § 160, operative Jan. 1, 1981.)

Historical Notes

Law Revision Commission Comments

1979 Amendment
Section 7281 is amended to add the reference to a conservator. [14 Cal.L.Rev.Comm. Reports 960

(1978)].

Historical And Statutory Notes

1998 Main Volume
The 1971 amendment substituted in the first sentence "State Department of Health" (now "State

Department of Mental Health") for "Department of Mental Hygiene".
The 1977 amendment substituted in the first sentence "State Department of Mental Health and at each

institution under the jurisdiction of the State Department of Developmental Services" for "State
Department of Health".

The 1979 amendment inserted in the second sentence "or conservator" following "guardian".
Derivation: Section 6657, formerly § 6656.5, added by Stats.1941, c. 919, p. 2505, § 1, amended by

Stats.1943, c. 653, p. 2290, § 2; renumbered § 6657 and amended by Stats.1947, c. 625, p. 1632, § 2;
Stats.1961, c. 1456, p. 3307, § 1; Stats.1965, c. 1797, p. 4155, § 32.

Research References

Cross References

Benefit funds of persons confined in state hospitals, see Government Code § 6600 et seq.
Deposit and investment of patient's funds, see Welfare and Institutions Code§ 4125.
Property of inmates, lien for safekeeping after death, escape, discharge, or parole, see Government

Code § 6602.
Superintendent, defined, see Welfare and Institutions Code §§ 4315, 4495.
1998 Main Volume



Library References

Recommendations relating to Guardianship-Conservatorship Law.  14 Cal.L.Rev.Comm. Reports
501 (1978).

Collateral References:

 Am Jur 2d Hospitals and Asylums §§5-7, Incompetent Persons §§56-59.

Notes Of Decisions

In general 1

1. In general

A county committing mentally deficient person to state hospital may obtain reimbursement for its payment to
state from patients' money in hospital's personal deposit fund, regardless of amount in the fund, by the exclusive
means of court order; and before hospital may obtain reimbursement from patient, it must wait until court order
for reimbursement of county is complied with, and then may only charge patient for cost of care in excess of
amount paid by county. 45 Op.Atty.Gen. 37, 3-9-65.

The money of a mentally ill patient in a state hospital, on deposit in the fund provided for by former § 6656.5,
was the estate of the patient and was administered in the fund in lieu of ordinary guardianship. 4 Op.Atty.Gen.
236 (1944).

Where a mentally ill patient died while an inmate of a state hospital and had money on deposit in a fund
provided for by former § 6656.5, the amount which might be applied to burial expenses from such fund could
not exceed $150, irrespective of the amount to the credit of the patient in the fund. 4 Op.Atty.Gen. 236 (1944).

Under former §§ 165, 5104 and former §§ 6656, 6656.5, where money belonging to a patient in a hospital for
the mentally ill exceeded $150, the excess over such sum might be applied to the payment of care, support and
maintenance and medical attendance of the patient while in the institution within its discretion. 4 Op.Atty.Gen.
236 (1944).

Where a mentally ill patient in a state hospital had funds on deposit therein, under former § 6656.5, the hospital
could not withdraw transportation charges from such fund. 4 Op.Atty.Gen. 236 (1944).

§ 7282. Action to enforce payment 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The State Department of Mental Health with respect to a state hospital under its jurisdiction, or the State
Department of Developmental Services with respect to a state hospital under its jurisdiction, may in its own
name bring an action to enforce payment for the cost and charges of transportation of a person to a state hospital
against any person, guardian, conservator, or relative liable for such transportation.  The department also may in
its own name bring an action to recover for the use and benefit of any state hospital or for the state the amount
due for the care, support, maintenance, and expenses of any patient therein, against any county, or officer
thereof, or against any person, guardian, conservator, or relative, liable for such care, support, maintenance, or
expenses.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.  Amended by Stats.1971, c. 1593, p. 3374,
§ 445, operative July 1, 1973; Stats.1977, c. 1252, p. 4611, § 662, operative July 1, 1978; Stats.1979, c. 730, p.



2542, § 161, operative Jan. 1, 1981.)

Historical Notes

Law Revision Commission Comments

1979 Amendment
Section 7282 is amended to add the references to a conservator. [14 Cal.L.Rev.Comm. Reports 960

(1978)].

Historical And Statutory Notes

1998 Main Volume
The 1971 amendment substituted "State Department of Health" for "Department of Mental Hygiene" in

the first sentence, which at that time read: "The State Department of Health may in its own name
bring an action to enforce payment for the cost and charges of transportation of a person to a state
hospital against any person, guardian or relative liable for such transportation."

The 1977 amendment substituted in the first sentence "State Department of Mental Health with respect
to a state hospital under its jurisdiction, or the State Department of Developmental Services with
respect to a state hospital under its jurisdiction, may" for "State Department of Health may".

The 1979 amendment inserted "conservator" in two places.
Derivation: Section 6658, added by Stats.1937, c. 369, p. 1157, § 6658, amended by Stats.1953, c. 549,

p. 1809, § 2; Stats.1965, c. 1797, p. 4155, § 33.
Pol.C. § 2197, added by Stats.1903, c. 364, p. 513, § 1, amended by Stats.1905, c. 189, p. 184, § 1;

Stats.1913, c. 162, p. 243, § 1.

Research References

1998 Main Volume

Library References

Recommendations relating to Guardianship-Conservatorship Law.  14 Cal.L.Rev.Comm. Reports
501 (1978).

Collateral References:

 Am Jur 2d Hospitals and Asylums §§5-7, Incompetent Persons §§56-59.

Notes Of Decisions

In general 1
Actions and proceedings 3
Defenses, generally 6
Jurisdiction 4
Limitations 7
Nature of liability 2
Parties 5

1. In general

In determining intent of legislature, with regard to liability of estate of an incompetent for care given him by a
state hospital prior to his receipt of the estate or property, court was required to read together all statutory



provisions relating to support of incompetents. Guardianship of Phipps (App. 1952) 112 Cal.App.2d 732, 247
P.2d 409. Statutes  223.2(23)

2. Nature of liability

Since legislature has provided that the assets of mental incompetents and certain of their relatives are
chargeable with the expense of their support and maintenance at state hospitals where they are patients, such
liability is absolute and unconditional. In re Setzer's Estate and Guardianship (App. 2 Dist. 1961) 13 Cal.Rptr.
683, 192 Cal.App.2d 634. Mental Health  74.1; Mental Health  244

Under former § 6650 et seq., relating to liability for care in a state institution of a mentally ill person, obligation
to pay was unconditionally created by statute and no administrative order was required to perfect it and such
obligation continued in absence of effective administrative action to modify, remit or cancel it, and amounts due
from an estate for past obligations within period of limitations were collectible from later acquired assets of
estate. Department of Mental Hygiene v. McGilvery (1958) 50 Cal.2d 742, 329 P.2d 689.

3. Actions and proceedings

In light of the hearing provided guardian in court when department of mental hygiene proceeds in guardianship
proceedings or by independent action to collect from estate of incompetent charges incurred for care at a state
hospital, wherein guardian may show that determination of the actual costs of such care was erroneous because
of some dereliction of duty by the officer computing the charges or because he acted in an arbitrary or
discriminatory manner, requirements of due process are met, though there is no statutory provision for hearing
with respect to establishment of the charges, and despite contention that guardian is entitled to a trial de novo to
determine the validity thereof. In re Gridley's Estate (App. 1 Dist. 1973) 108 Cal.Rptr. 200, 32 Cal.App.3d
1053. Constitutional Law  4339

Claims accruing during four-year period immediately preceding death of patient under care of department of
mental hygiene were properly included in judgment against decedents' administrator in favor of department
under C.C.P. §§ 345, 353, providing in part that if person against whom an action may be brought dies before
expiration of time limited for commencement thereof, and the cause of action survives, an action may be
commenced against his representatives after expiration of that time, and within one year after issuing of letters
testamentary or of administration. Department of Mental Hygiene v. Lucas (App. 5 Dist. 1966) 52 Cal.Rptr.
552, 243 Cal.App.2d 464. Limitation Of Actions  83(2)

Suit by department of mental hygiene for cost of care by a state mental hospital of an insane person is not
limited to a situation where a judgment is collectible, and thus, suit may be brought for care provided during
time when insane person was indigent. Guardianship of Phipps (App. 1952) 112 Cal.App.2d 732, 247 P.2d 409.
Mental Health  82.1

Under former § 6658 state department of mental hygiene might proceed by action at law to recover for
maintenance and care of incompetent in state mental hospital or under former § 6655 may proceed by petition
filed in probate court for an order requiring guardian to pay for such maintenance and care and where
department elected to file such petition, probate court was required to accept jurisdiction and entertain the
proceeding. Gestner's Estate, Guardianship of (App. 1949) 90 Cal.App.2d 680, 204 P.2d 77. Mental Health 
81

4. Jurisdiction

Probate court did not lack jurisdiction to direct guardian of mental incompetent to pay past-due claim of the
department of mental hygiene for maintenance of incompetent at a state institution on ground that the factual
dispute must first be resolved by a proper court. In re Setzer's Estate and Guardianship (App. 2 Dist. 1961) 13
Cal.Rptr. 683, 192 Cal.App.2d 634. Mental Health  254

5. Parties



State controller had authority to bring action to recover on a claim filed by the department of institutions for the
care and maintenance of an incompetent in a state hospital, as against contention that the department had the
exclusive right to institute the action, since the state was the "real party in interest" and the liability was due to
the state rather than to the department. Malaspino v. Superior Court of Sacramento County (App. 3 Dist. 1942)
55 Cal.App.2d 171, 130 P.2d 154. States  203

6. Defenses, generally

Where daughter was committed to state mental institution in 1935, department of mental hygiene did not waive
its right to collect for care and maintenance of daughter at such institution, by failing to make a demand for
payment until after death of mother in 1955 nor was state estopped from demanding payment for four years
preceding mother's death, when there was no substantial evidence of injury to executor occasioned by delay in
bringing the action. Department of Mental Hygiene v. McGilvery (1958) 50 Cal.2d 742, 329 P.2d 689. Estoppel

 62.2(2); Mental Health  75

State was not estopped to assert claim for maintenance and care of incompetent at state institution for period
from April 2, 1930 to August 2, 1934, by silence through years prior to 1930 with respect to collecting payment
for care of incompetent, in absence of proof that state's conduct gained any advantage for state or produced any
disadvantage to guardian of incompetent's estate. In re Fassetta's Estate (App. 2 Dist. 1936) 14 Cal.App.2d 239,
57 P.2d 1336. Mental Health  255

7. Limitations

Four-year statute of limitations (C.C.P. § 345) and not C.C.P. § 353, limiting time for commencement of action
against decedent's representatives to one year after issuance of letters testamentary, applied to case in which
department of mental hygiene sought to recover money allegedly due for care, support, and maintenance of
patient for four year period immediately preceding death of patient's father. Department of Mental Hygiene v.
Bank of America Nat. Trust & Sav. Ass'n (App. 1 Dist. 1963) 33 Cal.Rptr. 566, 220 Cal.App.2d 160. Mental
Health  82.1

Mere failure of department of mental hygiene to enforce obligation of husband, wife, mother, father, or children
of a mentally ill person or administrators of such relatives' estates to pay for care, support and maintenance in a
state institution of such mentally ill person does not constitute such administrative action as will result in
modifying, remitting or canceling the obligation, constructively or otherwise, the only effect of such failure
being to make unenforceable those portions of obligation which were outstanding for more than four years.
Department of Mental Hygiene v. McGilvery (1958) 50 Cal.2d 742, 329 P.2d 689. Mental Health  74.1

In suit by department of mental hygiene against guardian or incompetent for cost of care given said incompetent
in state mental hospital prior to his acquisition of an estate, recovery by department was limited by C.C.P. § 345
to care given for four years prior to the bringing of the action. Guardianship of Phipps (App. 1952) 112
Cal.App.2d 732, 247 P.2d 409. Mental Health  255

A proceeding in incompetent's estate to compel his guardian to pay for ward's support in state hospitals is an
"action" within C.C.P. § 345 requiring commencement of actions for money due on account of patients' support
at state hospitals within four years after accrual thereof. In re Jacobson's Estate and Guardianship (App. 2 Dist.
1942) 56 Cal.App.2d 255, 132 P.2d 229. Mental Health  255

Where there was no evidence that state department of institutions, during period in which it refrained from
insisting on payments by incompetent's guardian for ward's support in state hospitals because of statements in
letter from guardian's attorney as to small amount of ward's estate, did not know of sufficiency of estate's funds
to pay charges for such support or was deceived as to true facts, and Attorney General objected to receipt in
evidence of such letter, guardian was not "estopped" to urge statute of limitations as defense to claim for
portion of charges accruing over four years before filing of department's petition to compel guardian to pay
such charges. In re Jacobson's Estate and Guardianship (App. 2 Dist. 1942) 56 Cal.App.2d 255, 132 P.2d 229.
Mental Health  255



§ 7282.1. Actions by individuals; notice to director; lien 

If a person who is or has been a recipient of services provided by the State Department of Developmental
Services or the State Department of Mental Health in a state hospital, or the guardian, conservator, or personal
representative of such person, brings an action or claim against a third party for an injury, disorder, or
disability, which resulted in the need for care, maintenance, or treatment in a state hospital, the person or the
guardian, conservator, or personal representative shall within 30 days of filing the action or claim give to the
Director of Developmental Services, for hospitals under the jurisdiction of the State Department of
Developmental Services, or the Director of Mental Health, for hospitals under the jurisdiction of the State
Department of Mental Health, written notice of the action or claim and of the name of the court or agency in
which the action or claim is to be brought.  Proof of the notice shall be filed in the action or claim.  For pending
actions or claims filed prior to January 1, 1986, proof of the notice shall be filed by February 1, 1986.

Any judgment, award, or settlement arising out of the action or claim shall be subject to a lien in favor of the
Director of Developmental Services or the Director of Mental Health, for hospitals under the jurisdiction of that
department, for the cost of state hospital care and treatment furnished with respect to the subject of the action or
claim, however:

(a) A lien shall not attach to that portion of a money judgment awarded for pain and suffering.

(b) A lien shall not attach if over 180 days has elapsed between the time when notice was given to the
department and the time when the department has filed its lien with the court or agency in which the action or
claim has been brought.

(c) A lien authorized by this section shall not be placed for services which have been paid through the state
Medi-Cal program.

(d) This section shall not apply to actions or claims in which a final judgment, award, or settlement has been
entered into prior to January 1, 1986.

CREDIT(S)
(Added by Stats.1985, c. 1545, § 1.)

§ 7283. Disposition of money collected for transportation costs; use of estimates or formula 

     •     Historical Notes     •     Research References

All moneys collected by the State Department of Mental Health and the State Department of Developmental
Services for the cost and charges of transportation of persons to state hospitals shall be remitted by the
department to the State Treasury for credit to, and shall become a part of, the current appropriation from the
General Fund of the state for the transportation of the mentally disordered, correctional school, or other state
hospital patients and shall be available for expenditure for such purposes.  In lieu of exact calculations of
moneys collected for transportation charges the department may determine the amount of such collections by
the use of such estimates or formula as may be approved by the Department of Finance.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.  Amended by Stats.1971, c. 1593, p. 3374,
§ 446, operative July 1, 1973; Stats.1977, c. 1252, p. 4612, § 663, operative July 1, 1978.)

Historical Notes



Historical And Statutory Notes

1998 Main Volume
The 1971 amendment substituted "State Department of Health" (now "State Department of Mental

Health") for "Department of Mental Hygiene".
The 1977 amendment substituted "State Department of Mental Health and the State Department of

Developmental Services" for "State Department of Health".
Derivation: Section 6659, added by Stats.1937, c. 369, p. 1158, § 1, amended by Stats.1955, c. 111, p.

575, § 9; Stats.1957, c. 1562, p. 2919, § 1; Stats.1965, c. 371, p. 1605, § 315; Stats.1965, c. 1797, p.
4156, § 34.

Pol.C. § 2176a, added by Stats.1929, c. 757, p. 1467, § 2.

Research References

Cross References

Department of finance, see Government Code § 13000 et seq.
Department of general services, see Government Code § 14600 et seq.
State department of developmental services, see Welfare and Institutions Code § 4400 et seq.
1998 Main Volume

Collateral References:

 40 Am Jur 2d Hospitals and Asylums §§5-7.

§ 7284. Powers of department 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Guardianship or conservatorship.  If any incompetent person, who has no guardian or conservator of the
estate and who has been admitted or committed to the State Department of Mental Health for placement in any
state hospital for the mentally disordered, is the owner of any property, the State Department of Mental Health,
acting through its designated officer, may apply to the superior court of the proper county for its appointment as
guardian or conservator of the estate of such incompetent person.

Corporate and fiduciary powers.  For the purposes of this section, the State Department of Mental Health is
hereby made a corporation and may act as executor, administrator, guardian or conservator of estates, assignee,
receiver, depositary or trustee, under appointment of any court or by authority of any law of this state, and may
transact business in such capacity in like manner as an individual, and for this purpose may sue and be sued in
any of the courts of this state.

Administration of estates.  If a person admitted or committed to the State Department of Mental Health dies,
leaving any estate, and having no relatives at the time residing within this state, the State Department of Mental
Health may apply for letters of administration of his or her estate, and, in the discretion of the court, letters of
administration may be issued to the department.  When the State Department of Mental Health is appointed as
guardian, conservator, or administrator, the department shall be appointed as guardian or conservator or
administrator without bond.  The officer designated by the department shall be required to give a surety bond in
such amount as may be deemed necessary from time to time by the director, but in no event shall the initial
bond be less than ten thousand dollars ($10,000), which bond shall be for the joint benefit of the several estates
and the State of California.  The State Department of Mental Health shall receive such reasonable fees for its
services as such guardian, conservator, or administrator as the court allows.  The fees paid to the State
Department of Mental Health for its services as guardian, conservator, or administrator of the various estates



may be used as a trust account from which may be drawn expenses for filing fees, bond premiums, court costs,
and other expenses required in the administration of the various estates.  Whenever the balance remaining in
such trust fund account shall exceed a sum deemed necessary by the department for the payment of such
expenses, such excess shall be paid quarterly by the department into the State Treasury to the credit of the
General Fund.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.  Amended by Stats.1968, c. 1374, p. 2688,
§ 123, operative July 1, 1969; Stats.1971, c. 1593, p. 3374, § 447, operative July 1, 1973; Stats.1977, c. 1252, p.
4612, § 664, operative July 1, 1978; Stats.1979, c. 730, p. 2542, § 162, operative Jan. 1, 1981; Stats.1979, c.
1142, p. 4168, § 5; Stats.1980, c. 246, p. 496,§ 9.)

Historical Notes

Law Revision Commission Comments

1979 Amendment
Section 7284 is amended to add the references to a conservator and to substitute "superior court of any

county" for "court of competent jurisdiction" to permit the department to continue its practice of
filing petitions in Los Angeles County or Sacramento County. [15 Cal.L.Rev.Comm. Reports 1096
(1979)].

Historical And Statutory Notes

1998 Main Volume
The 1968 amendment deleted in the first paragraph "designated" preceding "state hospital".
The 1971 amendment substituted throughout the section "State Department of Health" (now "State

Department of Mental Health") for "Department of Mental Hygiene".
The 1977 amendment substituted throughout the section "State Department of Mental Health" for "State

Department of Health"; and substituted in the last sentence "such expenses" for "said expenses".
The 1979 amendment by c. 1142 substituted in the first paragraph "mentally disordered or the

developmentally disabled" for "mentally disordered or the mentally retarded" (subsequently
amended; see 1980 amendment note); and inserted in the first sentence of the third paragraph "or
her" following "his".

Effect of amendment of section by two or more acts at the same session of the legislature, see
Government Code § 9605.

The 1980 amendment inserted the references to conservator throughout the section; deleted in the first
paragraph "or the developmentally disabled" following "mentally disordered"; and substituted in the
first paragraph "the superior court of the proper county" for "a court of competent jurisdiction".

Derivation: Section 6660, added by Stats.1937, c. 369, p. 1158, § 6660, amended by Stats.1941, c. 920,
p. 2506, § 1; Stats.1947, c. 858, p. 2032, § 1.

Pol.C. § 2179, added by Stats.1903, c. 364, p. 505, § 1, amended by Stats.1909, c. 65, p. 72, § 20;
Stats.1929, c. 761, p. 1484, § 1.

Research References

Cross References

Authority of department of mental health to serve as guardian under this section, see Welfare and
Institutions Code § 5355.

Department of mental health, see Welfare and Institutions Code § 4000 et seq.
Meaning of term "superintendent or medical director", see Welfare and Institutions Code § 4315.



Personal representative, appointment of, see Probate Code § 8400 et seq.
State general fund, see Government Code § 16300 et seq.
Temporary guardians and conservators, see Probate Code § 2250 et seq.

Law Review And Journal Commentaries

Legal problems of families with mentally retarded member. (1973) 6 U.C.Davis L.Rev. 40.
1998 Main Volume

Library References

Recommendations relating to Guardianship-Conservatorship Law.  14 Cal.L.Rev.Comm. Reports
501 (1978); 79 A.J. 4341; 15 Cal.L.Rev.Comm. Reports 1096 (1980).

Collateral References:

Witkin, Summary (9th ed) Wills §§415, 416, 864
B-W Cal Civil Practice: Probate and Trust Proceedings §30:12
Cal Jur 3d Incomp §125
 Am Jur 2d Hospitals and Asylums §§5-7.

Notes Of Decisions

In general 1
Institution of proceedings 3
Presumptions 7
Purpose of law 2
Resignation and replacement 5
Revocation of letters 6
Right to letters 4

1. In general

Statutory scheme relating to mental patient's property does not contemplate sale of patient's personal property of
disputed value in private sale without appointment of guardian and court authorization. Strutt v. Ontario Sav.
and Loan Ass'n (App. 4 Dist. 1972) 105 Cal.Rptr. 395, 28 Cal.App.3d 866. Mental Health  82.1

Where former Pol.C. § 2179 which provided that, if person under commitment to state hospital shall die leaving
an estate and leaving no relative at time residing within state, the secretary of state department of institutions
shall be entitled to administer the estate in preference of any other person, was re-enacted as former § 6660 but
with the preference provision eliminated, the continuation of certain clauses in force was merely a substitution
for the original act but the elimination of the preference provision was a repeal of that provision. In re Henry's
Estate (App. 1 Dist. 1944) 64 Cal.App.2d 76, 148 P.2d 396. Executors And Administrators  17(1)

Where former § 6660 which provided that, if a person under commitment to department of institutions died
leaving an estate and leaving no relatives at time residing within state, the department should be entitled to
administer the estate, contained no reference to Prob.C. § 422, establishing order of priority of right to letters of
administration, the former section did not establish a new order of priority, in view of Const. Art. 4, § 24, that
no law shall be revised or amended by reference to its title. In re Henry's Estate (App. 1 Dist. 1944) 64
Cal.App.2d 76, 148 P.2d 396. Executors And Administrators  17(1)

Where former § 6660 under which secretary of department of institutions was appointed guardian of
incompetent persons' estates provided that secretary should receive reasonable fees and that fees should be paid
into state treasury and added to appropriation for management of department, secretary could not maintain
action for judgment declaring that he was entitled to fees allowed and for judgment in amount of fees. Scully v.



State (1942) 20 Cal.2d 178, 124 P.2d 609. Mental Health  185

Under former § 6660 which made the department of institutions a corporation for the purpose of acting as
guardian of estates of incompetent persons committed to it, a person charged with responsibility of handling the
guardianship as estates need give no bond other than that provided for in said section. 8 Op.Atty.Gen. 62.

Under former § 6660 which made the department of institutions a corporation to act as guardian of the estates of
incompetent persons committed to it, although the secretary who represented the department in guardianship
matters administered the estates, collected and disbursed moneys and kept independent financial records, such
records may have been legally placed under the jurisdiction of the departmental accounting officer if the
director, subject to the governor's approval, so desired, and the files in the guardianship matters may have been
placed under the jurisdiction of a supervising file clerk. 8 Op.Atty.Gen. 62 (1946).

2. Purpose of law

The only purpose of former § 6660 which provided that, if person under commitment to department of
institutions died leaving an estate and having no relatives at time residing within the state, the department
should be entitled to administer the estate, was to make the department eligible to receive letters of
administration. In re Henry's Estate (App. 1 Dist. 1944) 64 Cal.App.2d 76, 148 P.2d 396. Executors And
Administrators  17(1)

The purpose of former § 6660 which related to appointment of department of institutions as guardian of estate
of incompetent or as administrator of estate of deceased incompetent was to place the state in position to
reimburse itself for maintenance of incompetent, from property of the incompetent. In re Abdale's Estate (App.
2 Dist. 1943) 59 Cal.App.2d 445, 139 P.2d 347. Executors And Administrators  17(4); Mental Health 
103

3. Institution of proceedings

It was not incumbent upon department of mental hygiene to institute guardianship proceedings with respect to
mentally ill patient, in state hospital, for whose care it sought reimbursement. Department of Mental Hygiene v.
Black (App. 2 Dist. 1961) 18 Cal.Rptr. 78, 198 Cal.App.2d 627. Mental Health  82.1

4. Right to letters

Under former § 6660 which provided that, if person under commitment to department of institutions died
leaving an estate and having no relatives at time residing within state the department should be entitled to
administer the estate, the department was not eligible for appointment if deceased had relatives residing in state
at time of his death. In re Henry's Estate (App. 1 Dist. 1944) 64 Cal.App.2d 76, 148 P.2d 396. Executors And
Administrators  17(2)

Under former § 6660 which provided that, if person under commitment to department of institutions died
leaving an estate and leaving no relatives at time residing within the state, the department should be entitled to
administer the estate, letters of administration may have been granted to the department only when persons
having priority failed to claim letters for themselves. In re Henry's Estate (App. 1 Dist. 1944) 64 Cal.App.2d 76,
148 P.2d 396. Executors And Administrators  17(1)

Former § 6660 which provided that, if person under commitment to department of institutions died leaving an
estate and having no relatives at time residing within state, the department should be entitled to administer the
estate, did not provide for priority over public administrator. In re Henry's Estate (App. 1 Dist. 1944) 64
Cal.App.2d 76, 148 P.2d 396. Executors And Administrators  24

5. Resignation and replacement

Where under Mil. & Vet.C. former § 1046 the finance officer of a veterans' home was appointed guardian for an
inmate, upon the transfer of such inmate to the state hospital the finance officer may resign and the court may
have under former § 6660 appointed the department of institutions as guardian in his place if the guardian



wishes to resign. 1 Op.Atty.Gen. 567 (1943).

6. Revocation of letters

Under former § 6660 which provided that, if person under commitment to department of institutions died
leaving an estate and having no relatives at time residing within state, department should be entitled to
administer the estate, letters issued to department should be revoked if decedent had surviving spouse, parent,
etc., residing in state, or if relative in state requested appointment of competent person. In re Henry's Estate
(App. 1 Dist. 1944) 64 Cal.App.2d 76, 148 P.2d 396. Executors And Administrators  32(1)

7. Presumptions

Where seven different judges participated in some phase of proceedings, and at least as many different deputy
clerks and reporters worked on the case, and court minutes, which showed appointment of supervisor of
guardianships of department of mental hygiene as guardian ad litem of one of the plaintiffs, stated that copy of
minutes was to be mailed to department of mental hygiene, with nothing to indicate who would mail such copy,
that it was mailed, or that it was received, it was far-fetched to presume that giving of notice of appointment to
supervisor of guardianships was an official duty regularly performed. Patapoff v. City of Los Angeles (App.
1959) 171 Cal.App.2d 635, 342 P.2d 428. Evidence  82

§ 7285. Investment of funds 

     •     Historical Notes     •     Research References

The State Department of Mental Health may invest funds held as executor, administrator, guardian or
conservator of estates, or trustee, in bonds or obligations issued or guaranteed by the United States or the State
of California.  Such investments may be made and such bonds or obligations may be sold or exchanged for
similar bonds or obligations without notice or court authorization.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.  Amended by Stats.1971, c. 1593, p. 3375,
§ 448, operative July 1, 1973; Stats.1977, c. 1252, p. 4613, § 665, operative July 1, 1978; Stats.1979, c. 730, p.
2543, § 163, operative Jan. 1, 1981.)

Historical Notes

Law Revision Commission Comments

1979 Amendment
Section 7285 is amended to add the reference to a conservator. [14 Cal.L.Rev.Comm. Reports 960

(1978).]

Historical And Statutory Notes

1998 Main Volume
The 1971 amendment substituted in the first sentence "State Department of Health" (now "State

Department of Mental Health") for "Department of Mental Hygiene".
The 1977 amendment substituted in the first sentence "State Department Mental Health" for "State

Department of Health".
The 1979 amendment inserted in the first sentence "or conservator".
Derivation: Section 6660.1, added by Stats.1949, c. 195, p. 427, § 1.



Research References

Cross References

Deposit and investment of patients' funds, see Welfare and Institutions Code§ 4125.
1998 Main Volume

Library References

Recommendations relating to Guardianship-Conservatorship Law.  14 Cal.L.Rev.Comm. Reports
501 (1978).

Collateral References:

Cal Jur 3d Guard & C §414
 40 Am Jur 2d Hospitals and Asylums §§5-7.

§ 7286. Common trusts 

     •     Historical Notes     •     Research References

The State Department of Mental Health may establish one or more common trusts for investment of funds held
as executor, administrator, guardian or conservator of estates, or trustee and may designate from time to time
the amount of participation of each estate in such trusts.  The funds in such trusts may be invested only in bonds
or obligations issued or guaranteed by the United States or the State of California.

The income and profits of each trust shall be the property of the estates participating and shall be distributed,
when received, in proportion to the amount of participation of each estate in such trust.  The losses of each trust
shall be the losses of the estates participating and shall be apportioned, as the same occur, upon the same basis
as income and profits.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.  Amended by Stats.1971, c. 1593, p. 3375,
§ 449, operative July 1, 1973; Stats.1977, c. 1252, p. 4613, § 666, operative July 1, 1978; Stats.1979, c. 730, p.
2543, § 164, operative Jan. 1, 1981.)

Historical Notes

Law Revision Commission Comments

1979 Amendment
Section 7286 is amended to add the reference to a conservator. [14 Cal.L.Rev.Comm. Reports 960

(1978).]

Historical And Statutory Notes

1998 Main Volume
The 1971 amendment substituted "State Department of Health" (now "State Department of Mental

Health") for "Department of Mental Hygiene".
The 1977 amendment substituted "State Department of Mental Health" for "State Department of

Health".
The 1979 amendment inserted in the first sentence "or conservator".
Derivation: Section 6660.2, added by Stats.1949, c. 195, p. 427, § 2.



Research References

Cross References

Deposit and investment of patients' funds, see Welfare and Institutions Code§ 4125.
1998 Main Volume

Library References

Recommendations relating to Guardianship-Conservatorship Law.  14 Cal.L.Rev.Comm. Reports
501 (1978).

Collateral References:

 40 Am Jur 2d Hospitals and Asylums §§5-7.

§ 7287. Death of patient; disposition of remains; payment from guardianship or conservatorship; final
account 

     •     Historical Notes     •     Research References

Upon the death of an incompetent person over whom the State Department of Mental Health has obtained
jurisdiction pursuant to Section 7284, the department may make proper disposition of the remains, and pay for
the disposition of the remains together with any indebtedness existing at the time of the death of such person
from the assets of the guardianship or conservatorship estate, and thereupon it shall file its final account with
the court or otherwise close its administration of the estate of such person.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.  Amended by Stats.1971, c. 1593, p. 3375,
§ 450, operative July 1, 1973; Stats.1977, c. 1252, p. 4613, § 667, operative July 1, 1978; Stats.1979, c. 730, p.
2544, § 165, operative Jan. 1, 1981.)

Historical Notes

Law Revision Commission Comments

1979 Amendment
Section 7287 is amended to add the reference to conservatorship. [14 Cal.L.Rev.Comm. Reports 960

(1978).]

Historical And Statutory Notes

1998 Main Volume
The 1971 amendment substituted "State Department of Health" (now "State Department of Mental

Health") for "Department of Mental Hygiene".
The 1977 amendment substituted "State Department of Mental Health" for "State Department of

Health".
The 1979 amendment inserted "or conservatorship".
Derivation: Section 6660.3, added by Stats.1957, c. 1140, p. 2433, § 1.

Research References



Cross References

Administration of estate, closing of, see Probate Code § 11640.
1998 Main Volume

Library References

Recommendations relating to Guardianship-Conservatorship Law.  14 Cal.L.Rev.Comm. Reports
501 (1978).

Collateral References:

 40 Am Jur 2d Hospitals and Asylums §§5-7.

§ 7288. Disposition of patient's personal property 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Whenever it appears that a person who has been admitted to a state institution and remains under the
jurisdiction of the State Department of Mental Health or the State Department of Developmental Services does
not have a guardian or conservator of the estate and owns personal property which requires safekeeping for the
benefit of the patient, the State Department of Mental Health or the State Department of Developmental
Services may remove or cause to be removed such personal property from wherever located to a place of
safekeeping.

Whenever it appears that such patient does not own property of a value which would warrant guardianship or
conservatorship proceedings, the expenses of such removal and safekeeping shall be paid from funds
appropriated for the support of the institution in which the patient is receiving care and treatment; provided,
however, that if the sum on deposit to the credit of such patient in the patients' personal deposit fund exceeds
the sum of three hundred dollars ($300), the excess may be applied to the payment of such expenses of removal
and safekeeping.

When it is determined by the superintendent, at any time after the removal for safekeeping of such personal
property, that the patient is incurable or is likely to remain in a state institution indefinitely, then any of those
articles of personal property which cannot be used by the patient at the institution may be sold at public auction
and the proceeds therefrom shall first be applied in reimbursement of the expenses so incurred, and the balance
shall be deposited to the patient's credit in the patients' personal deposit fund.  All moneys so received as
reimbursement shall be deposited in the State Treasury in augmentation of the appropriation from which the
expenses were paid.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.  Amended by Stats.1971, c. 1593, p. 3376,
§ 451, operative July 1, 1973; Stats.1977, c. 1252, p. 4613, § 668, operative July 1, 1978; Stats.1979, c. 730, p.
2544, § 166, operative Jan. 1, 1981; Stats.1979, c. 1142, p. 4168, § 6; Stats.1980, c. 246, p. 497, § 10.)

Historical Notes

Law Revision Commission Comments

1979 Amendment
Section 7288 is amended to add the references to a conservator and to conservatorship. [14

Cal.L.Rev.Comm. Reports 961 (1978)].



Historical And Statutory Notes

1998 Main Volume
The 1971 amendment substituted "State Department of Health" (now "State Department of Mental

Health" for "Department of Mental Hygiene".
The 1977 amendment substituted "State Department of Mental Health" for "State Department of

Health".
The 1979 amendment by c. 1142 inserted in the first paragraph in two places "or the State Department

of Developmental Services".
Effect of amendment of section by two or more acts at the same session of the legislature, see

Government Code § 9605.
The 1980 amendment added "or conservator of the estate" to the first paragraph; and added "or

conservatorship" to the second paragraph.
Derivation: Section 6660.5, added by Stats.1941, c. 921, p. 2507, § 1, amended by Stats.1943, c. 653, p.

2290, § 3; Stats.1947, c. 858, p. 2033, § 2; Stats.1951, c. 1099, p. 2856, § 1; Stats.1965, c. 1797, p.
4156, § 35.

Research References

Cross References

Property of inmates, lien for safekeeping after death, escape, discharge, or parole, see Government
Code § 6602.

1998 Main Volume

Library References

Recommendations relating to Guardianship-Conservatorship Law.  14 Cal.L.Rev.Comm. Reports
501 (1978).

Collateral References:

 40 Am Jur 2d Hospitals and Asylums §§5-7.

Notes Of Decisions

In general 1

1. In general

Mental hygiene department's right to take patient's personal property into possession for safekeeping does not
authorize it to sell property except in conformity with this section providing for sale at public auction of
property of patient likely to remain indefinitely. Strutt v. Ontario Sav. and Loan Ass'n (App. 4 Dist. 1972) 105
Cal.Rptr. 395, 28 Cal.App.3d 866. Mental Health  82.1

Former § 6660.5 and former § 6661 contemplate that where personal property of a mentally ill patient in a state
hospital does not exceed $300, the net proceeds may be secured without the necessity of guardianship and
placed in the patients' personal deposit fund, but if it appears from the circumstances that a guardian is
necessary to protect the property and property interests of the patient, one should be appointed. 4 Op.Atty.Gen.
236 (1944).

§ 7289. Collection of funds due client 



     •     Historical Notes     •     Research References     •     Notes of Decisions

When a person who is a client of a state hospital or developmental center in the State Department of Mental
Health or the State Department of Developmental Services has no guardian or conservator of the estate and has
money due or owing to him or her, the executive director of the institution of which the person is a client may,
during the client's residence at the institution, collect an amount not to exceed three thousand dollars ($3,000) of
any money so due or owing upon furnishing to the person, representative, officer, body or corporation in
possession of or owing any sums, an affidavit executed by the executive director or acting executive director.
The affidavit shall contain the name of the institution of which the person is a client, and the statement that the
total amount requested pursuant to the affidavit does not exceed the sum of three thousand dollars ($3,000).
Payments from retirement systems and annuity plans which are due or owing to the clients may also be
collected by the executive director of the institution of which the person is a client, upon the furnishing of an
affidavit executed by the executive director or acting executive director, containing the name of the institution
of which the person is a client and the statement that the person is entitled to receive the payments.  These sums
shall be delivered to the executive director and shall be deposited by him or her in the clients' personal deposit
fund as provided in Section 7281.

The receipt of the executive director shall constitute sufficient acquittance for any payment of money made
pursuant to this section and shall fully discharge the person, representative, officer, body or corporation from
any further liability with reference to the amount of money so paid.

The executive director of each institution shall render reports and accounts annually or more often as may be
required by the department having jurisdiction over the hospital or the Department of Finance of all moneys of
clients deposited in the clients' personal deposit accounts of the institution.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.  Amended by Stats.1971, c. 1593, p. 3376,
§ 452, operative July 1, 1973; Stats.1977, c. 1252, p. 4614, § 669, operative July 1, 1978; Stats.1979, c. 730, p.
2544, § 167, operative Jan. 1, 1981; Stats.1989, c. 748, § 3.)

Historical Notes

Law Revision Commission Comments

1979 Amendment
Section 7289 is amended to add the reference to a conservator. [14 Cal.L.Rev.Comm. Reports 961

(1978).]

Historical And Statutory Notes

1998 Main Volume
The 1971 amendment substituted "State Department of Health" (now "State Department of Mental

Health") for "Department of Mental Hygiene".
The 1977 amendment substituted in the first sentence of the first paragraph "State Department of Mental

Health or the State Department of Developmental Services" for "State Department of Health"; and
substituted in the last paragraph "department having jurisdiction over the hospital" for "State
Department of Health".

The 1979 amendment inserted in the first sentence of the first paragraph "or conservator of the estate"
following "guardian"; and deleted at the end of the final sentence of the first paragraph "of this code"
following "Section 7281".

The 1989 amendment rewrote the section which had read:
"When a person who is a patient of a state hospital in the State Department of Mental health or the State



Department of Developmental Services has no guardian or conservator of the estate and has money
due or owing to him, the total amount of which does not exceed the sum of three thousand dollars
($3,000), the superintendent of the institution of which the person is a patient may collect any money
so due or owing upon furnishing to the person, representative, officer, body or corporation in
possession of or owing any such sums, an affidavit executed by the superintendent or acting
superintendent.  The affidavit shall contain the name of the institution of which the person is a
patient, and the statement that the total amount of such sums known to be due to the person does not
exceed the sum of three thousand dollars ($3,000).  Payments from retirement systems and annuity
plans which are due or owing to such patients may also be collected by the superintendent of the
institution of which the person is a patient, upon the furnishing of an affidavit executed by the
superintendent or acting superintendent, containing the name of the institution of which the person is
a patient and the statement that such person is entitled to receive such payments.  Such sums shall be
delivered to the superintendent and shall be deposited by him in the patients' personal deposit fund
as provided in Section 7281.

"The receipt of such superintendent shall constitute sufficient acquittance for any payment of money
made pursuant to the provisions of this section and shall fully discharge such person, representative,
officer, body or corporation from any further liability with reference to the amount of money so
paid.

"The superintendent of each institution shall render such reports and accounts annually or more often as
may be required by the department having jurisdiction over the hospital or the Department of
Finance of all moneys of patients deposited in the patients' personal deposit accounts of the
institution."

Section 1 of Stats.1989, c. 748, provides:
"(a) The Legislature finds and declares all of the following:
"(1) It is the policy of the state to qualify state hospital and developmental center clients for federally

assisted public benefits whenever possible.
"(2) Outdated and inappropriate provisions of law have resulted in certain state hospital and

developmental center clients being denied Supplemental Security Income and Medi-Cal benefits.
"(3) These provisions of law also impede the state's ability to recover payment for care and treatment

provided to state hospital and developmental center clients, and may deny these clients access to
funds that could be used to provide for their personal needs.

"(b) It is the intent of the Legislature, through enactment of this act, to remove barriers which prevent
state hospital and developmental center clients from qualifying for federally assisted public benefits
and assist the state to recover amounts owing for the services provided in these facilities."

Derivation: Section 6661, added by Stats.1937, c. 369, p. 1158, § 6661, amended by Stats.1941, c. 922,
p. 2508, § 1; Stats.1943, c. 653, p. 2291, § 4; Stats.1947, c. 625, p. 1633, § 3; Stats.1953, c. 1241, p.
2804, § 1; Stats.1963, c. 771, p. 1802, § 1.

Pol.C. § 2181c, added by Stats.1935, c. 826, p. 2245, § 1.

Research References

Cross References

Superintendent, defined, see Welfare and Institutions Code §§ 4315, 4495.
1998 Main Volume

Library References

Recommendations relating to Guardianship-Conservatorship Law.  14 Cal.L.Rev.Comm. Reports
501 (1978).

Collateral References:



 40 Am Jur 2d Hospitals and Asylums §§5-7.

Notes Of Decisions

In general 1

1. In general

Former § 6660.5 and former § 6661, contemplated that where personal property of a mentally ill patient in a
state hospital did not exceed $300, the net proceeds might be secured without the necessity of guardianship and
placed in the patients' personal deposit fund, but if it appeared from the circumstances that a guardian was
necessary to protect the property and property interests of the patient, one should be appointed. 4 Op.Atty.Gen.
236 (1944).

§ 7289.1. Amount owed to client; cost-of-living adjustments 

(a) The amount of three thousand dollars ($3,000) as set forth in Section 7289, shall be adjusted annually, on
January 1 by the State Department of Developmental Services as it applies to state hospitals or developmental
centers under its jurisdiction, and by the State Department of Mental Health as it applies to state hospitals under
its jurisdiction, to reflect any increases or decreases in the cost of living occurring after December 31, 1967, so
that the first adjustment becomes effective January 1, 1990.  The indices of the California Consumer Price
Index — All Urban as prepared by the Department of Industrial Relations, shall be used as the basis for
determining the changes in the cost of living.

(b) In implementing the cost-of-living provisions of this section, the State Department of Developmental
Services and the State Department of Mental Health shall use the most recent December for computation of the
percentage change in the cost of living after December 31, 1967.  The amount of this adjustment shall be made
by comparing the average index for the most recent December with the average index for December 1967.  The
product of any percentage increase or decrease in the average index and the amount set forth in Section 7289
shall be the adjusted amount subject to affidavit pursuant to the provisions of Section 7289.

CREDIT(S)
(Added by Stats.1989, c. 748, § 4.)

§ 7290. Cost of care 

     •     Historical Notes     •     Research References

The State Department of Mental Health or the State Department of Developmental Services may enter into a
special agreement, secured by a properly executed bond, with the relatives, guardian, conservator, or friend of
any patient therein, for his care, support, maintenance, or other expenses at the institution.  Such agreement and
bond shall be to the people of the State of California and action to enforce the same may be brought thereon by
the department.  All charges due under the provisions of this section, including the monthly rate for the patient's
care and treatment as established by or pursuant to law, shall be collected monthly.  No patient, however, shall
be permitted to occupy more than one room in any state institution.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.  Amended by Stats.1971, c. 1593, p. 3377,
§ 453, operative July 1, 1973; Stats.1977, c. 1252, p. 4615, § 670, operative July 1, 1978; Stats.1979, c. 730, p.
2545, § 168, operative Jan. 1, 1981.)



Historical Notes

Law Revision Commission Comments

1979 Amendment
Section 7290 is amended to add the reference to a conservator. [14 Cal.L.Rev.Comm. Reports 961

(1978).]

Historical And Statutory Notes

1998 Main Volume
The 1971 amendment substituted "State Department of Health" (now "State Department of Mental

Health") for "Department of Mental Hygiene".
The 1977 amendment substituted "State Department of Mental Health or the State Department of

Developmental Services" for "State Department of Health".
The 1979 amendment inserted in the first sentence "conservator,".
Derivation: Section 6663, added by Stats.1937, c. 369, p. 1159, § 6663, amended by Stats.1941, c. 923,

p. 2509, § 1; Stats.1945, c. 247, p. 710, § 2; Stats.961, c. 79, p. 1065, § 19.
Pol.C. § 2185, added by Stats.1903, c. 364, p. 507, § 1.

Research References

Cross References

Liability for care, see Welfare and Institutions Code § 7275.
1998 Main Volume

Library References

Recommendations relating to Guardianship-Conservatorship Law.  14 Cal.L.Rev.Comm. Reports
501 (1978).

Collateral References:

 Am Jur 2d Hospitals and Asylums §§5-7, Incompetent Persons §§56, 59.

§ 7291. County payments for care of defective or psychopathic delinquents 

     •     Historical Notes

The county from which each person has been committed to an institution for defective or psychopathic
delinquents shall pay the state the cost of the care of such person, for the time the person committed remains a
patient of the institution, at the monthly rate therefor fixed as provided in Section 7292.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume



Derivation: Section 6664, added by Stats.1963, c. 1368, p. 2907, § 1, amended by Stats.1965, c. 1797,
p. 4156, § 36.

Former § 7062, added by Stats.1939, c. 997, p. 2779, § 1.
1998 Main Volume

Collateral References:

 41 Am Jur 2d Incompetent Persons §56.

§ 7292. Cost of care 

     •     Historical Notes

The cost of such care shall be determined and fixed from time to time by the Director of Mental Health, but in
no case shall it exceed the rate of forty dollars ($40) per month.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.  Amended by Stats.1971, c. 1593, p. 3377,
§ 454, operative July 1, 1973; Stats.1977, c. 1252, p. 4615, § 671, operative July 1, 1978; Stats.1978, c. 429, p.
1464, § 223, eff. July 17, 1978, operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1971 amendment substituted "Director of Health" (now "Director of Mental Health") for "Director

of Mental Hygiene".
The 1977 amendment substituted "Director of Developmental Services" (now "Director of Mental

Health") for "Director of Health".
The 1978 amendment substituted "Director of Mental Health" for "Director of Developmental Services".
Derivation: Section 6665, added by Stats.1963, c. 1368, p. 2907, § 2.
Former § 7063, added by Stats.1939, c. 997, p. 2780, § 1, amended by Stats.1961, c. 79, p. 1069, § 34.
1998 Main Volume

Collateral References:

 41 Am Jur 2d Incompetent Persons §56.

§ 7293. Claims against county 

     •     Historical Notes

The State Department of Mental Health shall present to the county, not more frequently than monthly, a claim
for the amount due the state under Section 7291 which the county shall process and pay pursuant to the
provisions of Chapter 4 (commencing with Section 29700) of Division 3 of Title 3 of the Government Code.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.  Amended by Stats.1971, c. 1593, p. 3377,
§ 455, operative July 1, 1973; Stats.1977, c. 1252, p. 4615, § 672, operative July 1, 1978; Stats.1978, c. 429, p.
1463, § 224, eff. July 17, 1978, operative July 1, 1978.)



Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1971 amendment substituted "State Department of Health" (now "State Department of Mental

Health") for "Department of Mental Hygiene".
The 1977 amendment substituted "State Department of Developmental Services" (now "State

Department of Mental Health") for "State Department of Health".
The 1978 amendment substituted "State Department of Mental Health" for "State Department of

Developmental Services".
Derivation: Section 6666, added by Stats.1963, c. 1368, p. 2907, § 2, amended by Stats.1965, c. 263, p.

1260, § 20.
Former § 7064, added by Stats.1939, c. 997, p. 2780, § 1.
1998 Main Volume

Collateral References:

 41 Am Jur 2d Incompetent Persons §56.

§ 7294. Parole, leave of absence and discharge 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Authority of medical superintendent; certification of opinion.  Any person who has been committed as a
defective or psychopathic delinquent may be paroled or granted a leave of absence by the medical
superintendent of the institution wherein the person is confined whenever the medical superintendent is of the
opinion that the person has improved to such an extent that he is no longer a menace to the health and safety of
others or that the person will receive benefit from such parole or leave of absence, and after the medical
superintendent and the Director of Mental Health have certified such opinion to the committing court.

Return order; parole; recall.  If within 30 days after the receipt of such certification the committing court
orders the return of such person, the person shall be returned forthwith to await further action of the court.  If
within 30 days after the receipt of such certification the committing court does not order the return of the person
to await the further action of the court, the medical superintendent may thereafter parole the person under such
terms and conditions as may be specified by the superintendent.  Any such paroled inmate may at any time
during the parole period be recalled to the institution.  The period of parole shall in no case be less than five
years, and shall be on the same general rules and conditions as parole of the mentally disordered.

Discharge.  When any person has been paroled for five consecutive years, if in the opinion of the medical
superintendent and the Director of Mental Health the person is no longer a menace to the health, person, or
property of himself or of any other person, the medical superintendent, subject to the approval of the Director of
Mental Health, may discharge the person.  The committing court shall be furnished with a certified copy of such
discharge and shall thereupon make such disposition of the court case as it deems necessary and proper.

Return to court; hearing; further order.  When, in the opinion of the medical superintendent, a person
heretofore committed as a defective or psychopathic delinquent will not benefit by further care and treatment
under any facilities of the department and should be returned to the jurisdiction of the court, the superintendent
of the institution and the Director of Mental Health shall certify such opinion to the committing court including
therein a report, diagnosis and recommendation concerning the person's future care, supervision or treatment.
Upon receipt of such certification, the committing court shall forthwith order the return of the person to the
court.  The person shall be entitled to a court hearing and to present witnesses in his own behalf, to be



represented by counsel and to cross-examine any witness who testifies against him.  After considering all the
evidence before it, the court may make such further order or commitment with reference to such person as may
be authorized by law.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.  Amended by Stats.1971, c. 1593, p. 3377,
§ 456, operative July 1, 1973; Stats.1977, c. 1252, p. 4615, § 673, operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1971 amendment substituted throughout the section "Director of Health" (now "Director of Mental

Health") for "Director of Mental Hygiene".
The 1977 amendment substituted throughout the section "Director of Mental Health" for "Director of

Health".
Derivation: Section 6667, added by Stats.1963, c. 1368, p. 2907, § 4.
Former § 7066, added by Stats.1939, c. 997, p. 2780, § 1, amended by Stats.1941, c. 858, p. 2435, § 1;

Stats.1945, c. 402, p. 863, § 2; Stats.1947, c. 736, p. 1791, § 1; Stats.1951, c. 555, p. 1708, § 1.

Research References

Cross References

Leave of absence, discharge and restoration to capacity of persons other than mentally disordered
criminals, see Welfare and Institutions Code § 7350 et seq.

Law Review And Journal Commentaries

Premenstrual syndrome and criminal responsibility.  Aleta Wallach and Larry Rubin. (1971) 19
UCLA L.Rev. 209.

Psychiatry and presumption of expertise: Flipping coins in courtroom.  Bruce J. Ennis and Thomas
R. Litwack (1974) 62 Cal.L.Rev. 693.

Role of counsel in civil commitment proceeding. Thomas R. Litwack (1974) 62 Cal.L.Rev. 816.
Sex-based discrimination in the mental institutionalization of women. Robert T. Roth and Judith

Lerner (1974) 62 Cal.L.Rev. 789.
1998 Main Volume

Collateral References:

 41 Am Jur 2d Incompetent Persons §45.
Right to notice and hearing prior to revocation of conditional release status of mental patient.  29

ALR4th 394.

Notes Of Decisions

In general 1

1. In general

Construing former § 6620, with § 7066 and § 7067, the director of institutions and the superintendent of
institutions, in case of a minor who in their opinion had no further mental defect or psychopathy, might first



apply for discharge to the committing court under § 7067, and if such discharge was denied, application might
be made for writ of habeas corpus, and such application should be made by the department of institutions under
former § 6620. 2 Op.Atty.Gen. 226 (1943).

Article 5. Transfer Of Patients

§ 7300. Policy; transfer to different institution; inmate of correctional school; expense 

     •     Historical Notes     •     Research References     •     Notes of Decisions

It shall be the policy of the department to make available to all persons admitted to a state hospital prior to July
1, 1969, and to all persons judicially committed or remanded to its jurisdiction all of the facilities under the
control of the department.  Whenever, in the opinion of the Director of Mental Health, it appears that a person
admitted prior to July 1, 1969, or that a person judicially committed or remanded to the State Department of
Mental Health for placement in an institution would be benefited by a transfer from that institution to another
institution in the department, the director may cause the transfer of the patient from that institution to another
institution under the jurisdiction of the department.  Preference shall be given in any such transfer to an
institution in an adjoining rather than a remote district.

However, before any inmate of a correctional school may be transferred to a state hospital for the mentally
disordered he shall first be returned to a court of competent jurisdiction, and, if subject to commitment, after
hearing, may be committed to a state hospital for the mentally disordered in accordance with law.

The expense of such transfers is chargeable to the state, and the bills for the same, when approved by the
Director of Mental Health, shall be paid by the Treasurer on the warrant of the Controller, out of any moneys
provided for the care or support of the patients or out of the moneys provided for the support of the department,
in the discretion of the department.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.  Amended by Stats.1968, c. 1374, p. 2689,
§ 124, operative July 1, 1969; Stats.1969, c. 722, p. 1448, § 55, eff. Aug. 8, 1969, operative July 1, 1969;
Stats.1971, c. 1593, p. 3378, § 457, operative July 1, 1973; Stats.1977, c. 1252, p. 4616, § 674, operative July 1,
1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1968 amendment in the first paragraph in the first sentence inserted "or remanded", and in the

second sentence inserted "or remanded", substituted "an institution" for "a designated" following
"for placement in", and deleted "designated" following "transfer from that".

The 1969 amendment in the first paragraph in the first sentence inserted "admitted to a state hospital
prior to July 1, 1969, and to all persons", and in the second sentence inserted "admitted prior to July
1, 1969, or that a person".

The 1971 amendment substituted "Director of Health" (now "Director of Mental Health") for "Director
of Mental Hygiene"; and substituted "State Department of Health" (now "State Department of
Mental Health") for "Department of Mental Hygiene".

The 1977 amendment substituted "State Department of Mental Health" for "State Department of Health"
and "Director of Mental Health" for "Director of Health".



Former § 7300, added by Stats.1965, c. 1094, p. 2738, § 2, which related to the establishment of the
Langley Porter Neuropsychiatric Institute, was repealed by Stats.1967, c. 1667, p. 4107, § 36.5.  See
Welfare and Institutions Code §§ 7550, 7600.

Former § 7300, added by Stats.1941, c. 963, p. 2576, § 1, amended by Stats.1957, c. 93, p. 668, § 1;
Stats.1959, c. 1754, p. 4218, § 1, which related to the operation of the Langley Porter
Neuropsychiatric Institute, was repealed by Stats.1965, c. 1094, p. 2738, § 1.  See Welfare and
Institutions Code §§ 7550, 7600, 7602.

Derivation: Section 6700, added by Stats.1937, c. 369, p. 1160, § 6700, amended by Stats.1941, c.
1023, p. 2653, § 1; Stats.1955, c. 111, p. 575, § 10; Stats.1965, c. 1797, p. 4157, § 37.

Pol.C. § 2187, added by Stats.1903, c. 364, p. 508, § 1, amended by Stats.1909, c. 65, p. 73, § 23;
Stats.1917, c. 184, p. 275, § 1; Stats.1927, c. 403, p. 658, § 3; Stats.1931, c. 1040, p. 2192, § 1;
Stats.1933, c. 844, p. 2214, § 1.

Research References

Cross References

Developmentally disabled patients, see Welfare and Institutions Code § 4462.
Transfer between institutions to be made in accordance with this section, see Welfare and

Institutions Code § 4122.
Transfer by director to institutions authorized by federal government, see Welfare and Institutions

Code § 4123.
Warrants by controller, see Government Code § 12440.

Law Review And Journal Commentaries

Right to effective mental treatment.  Ralph Kirkland Schwitzgebel (1974) 62 Cal.L.Rev. 936.
1998 Main Volume

Collateral References:

Cal Jur 3d Heal Art §92
 Am Jur 2d Hospitals and Asylums §§5-7, Incompetent Persons §§33 et seq.

Notes Of Decisions

In general 1
Transfers 2

1. In general

Prisoner was lawfully held in physical custody of department of corrections, pursuant to interagency agreement,
though confined by virtue of finding that he was so insane that he was incapable of understanding nature of
criminal charges pending against him, and confinement pursuant to such finding rather than judgment of
conviction did not require that he be kept in custody of department of mental hygiene. In re Cathey (1961) 12
Cal.Rptr. 762, 55 Cal.2d 679, 361 P.2d 426. Mental Health  436.1

2. Transfers

Former § 163, added by Stats.1937, c. 369, p. 1015, § 163, as amended, former § 4122, added by Stats.1965, c.
1797, p. 4144, § 2, and former § 6700, added by Stats.1937, c. 369, p. 1160, § 6700, as amended, gave the
department of mental hygiene the authority to transfer mentally retarded patients committed to state hospitals
for the mentally retarded to state hospitals for the mentally ill. 46 Op.Atty.Gen. 127, 11-11-65.



Where a convict in the state prison became insane and was transferred to a state hospital, he might not be
transferred from one state hospital to another under former § 6700 unless he had been committed by the court to
the department of institutions for placement and not under Pen.C. §§ 2684 and 2685. 5 Op.Atty.Gen. 251
(1945).

A patient regularly committed by a court to the department of institutions for placement in an institution under
its jurisdiction might, under former § 6700, as amended by Stats.1941, c. 1023, be transferred to any other
institution under its jurisdiction, excepting correctional school inmates to state hospitals for the insane, and the
burden of cost and maintenance was on the county of commitment except where the state rather than the county
was liable, in which event former § 6702 applied. 1 Op.Atty.Gen. 598 (1943).

Under § 869, as amended in 1941, the County of Los Angeles was liable for board charges covering boys
transferred from the Whittier State School to the Sonoma State Home for the Feeble-minded pursuant to former
§ 6700, although the inmates had not been recommitted. 1 Op.Atty.Gen. 146 (1943).

§ 7301. Transfer to institution under jurisdiction of department of corrections 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Whenever, in the opinion of the Director of Mental Health and with the approval of the Director of Corrections,
any person who has been committed to a state hospital pursuant to provisions of the Penal Code or who has
been placed in a state hospital temporarily for observation pursuant to, or who has been committed to a state
hospital pursuant to Article 1 (commencing with Section 6300) of Chapter 2 of Part 2 of Division 6 of this code
needs care and treatment under conditions of custodial security which can be better provided within the
Department of Corrections, such person may be transferred for such purposes from an institution under the
jurisdiction of the State Department of Mental Health to an institution under the jurisdiction of the Department
of Corrections.

Persons so transferred shall not be subject to the provisions of Section 4500, 4501, 4501.5, 4502, 4530, or 4531
of the Penal Code.  However, they shall be subject to the general rules of the Director of Corrections and of the
facility where they are confined and any correctional employee dealing with such persons during the course of
an escape or attempted escape, a fight or a riot, shall have the same rights, privileges and immunities as if the
person transferred had been committed to the Director of Corrections.

Whenever a person is transferred to an institution under the jurisdiction of the Department of Corrections
pursuant to this section, any report, opinion, or certificate required or authorized to be filed with the court which
committed such person to a state hospital, or ordered such person placed therein, shall be prepared and filed
with the court by the head of the institution in which the person is actually confined or by the designee of such
head.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.  Amended by Stats.1968, c. 1374, p. 2690,
§ 125, operative July 1, 1969; Stats.1969, c. 1128, p. 2194, § 1; Stats.1971, c. 1593, p. 3379, § 458, operative
July 1, 1973; Stats.1977, c. 1252, p. 4617, § 675, operative July 1, 1978; Stats.1978, c. 429, p. 1464, § 225, eff.
July 17, 1978, operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1968 amendment in the first paragraph inserted "or of Article 1 (commencing with Section 6300) of



Chapter 2 of Part 2 of Division 6 of this code".
The 1969 amendment in the first paragraph inserted "who has been placed in a state hospital temporarily

for observation pursuant to, or who has been committed to a state hospital for an indeterminate
period pursuant to", and added the third paragraph.

The 1971 amendment substituted "Director of Health" (now "Director of Mental Health") for "Director
of Mental Hygiene"; and substituted "State Department of Health" (now "State Department of
Mental Health") for "Department of Mental Hygiene".

The 1977 amendment substituted "Director of Mental Health" for "Director of Health" and "State
Department of Mental Health" for "State Department of Health".

The 1978 amendment deleted in the first paragraph "for an indeterminate period" preceding "pursuant to
Article 1 (commencing with Section 6300)".

Former § 7301, added by Stats.1965, c. 1094, p. 2738, § 2, defining "institute" as the Langley Porter
Neuropsychiatric Institute was repealed by Stats.1967, c. 1667, p. 4146, § 36.5.  See Welfare and
Institutions Code § 7601.

Former § 7301, added by Stats.1959, c. 1754, p. 4218, § 3, was repealed by Stats.1965, c. 1094, p. 2738,
§ 1.  The former section read as follows:

"The institute shall be operated and maintained pursuant to a co-ordinating plan and agreement entered
into by the Regents of the University of California and the Department of Mental Hygiene."  See
Welfare and Institutions Code §§ 7551, 7603.

Former § 7301, added by Stats.1941, c. 963, p. 2576, § 1, placing the Langley Porter Clinic under the
jurisdiction of the department of institutions, was repealed by Stats.1959, c. 1754, p. 4218, § 2.

Derivation: Section 6700.5, added by Stats.1961, c. 1, p. 523, § 1, amended by Stats.1963, c. 1913, p.
3915, § 21; Stats.1965, c. 1797, p. 4157, § 38.

Research References

Cross References

Transfer of mentally disordered prisoners in state prisons, see Welfare and Institutions Code § 7227.
1998 Main Volume

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §1254
Cal Jur 3d Crim L §2018; Heal Art §92
 Am Jur 2d Hospitals and Asylums §§5-7, Incompetent Persons §§33 et seq.

Notes Of Decisions

In general 1
Costs 2

1. In general

Former § 6700.5 exempting from certain provisions of the Penal Code persons transferred from institution
under jurisdiction of department of mental hygiene to institution under jurisdiction of department of corrections
did not render petitioner committed for care and treatment as sexual psychopath immune from prosecution for
possession of deadly weapon while under detention in such facility. In re Lopez (1970) 89 Cal.Rptr. 614, 3
Cal.3d 147, 474 P.2d 430. Weapons  4

Former § 6700.5 which exempted from certain provisions of the Penal Code persons transferred from institution
under jurisdiction of department of mental hygiene to institution under jurisdiction of department of corrections



applied only to persons originally confined under jurisdiction of department of mental hygiene and later
transferred pursuant to administrative actions, and therefore, defendant, who was initially confined in state
prison under court commitment as sexual psychopath, was properly convicted under Pen.C. § 4502 defining as
felony possession of sharp instrument while confined in state prison. People v. Lopez (App. 1 Dist. 1969) 82
Cal.Rptr. 121, 1 Cal.App.3d 672. Weapons  4

Where it was necessary for superintendent of state mental hospital to observe defendant before releasing him
for trial even though psychiatrist had expressed opinion that defendant was competent to stand trial, five-month
delay in returning him from hospital for trial was not illegal delay and trial court did not lose jurisdiction to try
him on burglary charges. In re Bunker (App. 2 Dist. 1967) 60 Cal.Rptr. 344, 252 Cal.App.2d 297, certiorari
denied 88 S.Ct. 1069, 390 U.S. 964, 19 L.Ed.2d 1164. Mental Health  434

Prisoner was lawfully held in physical custody of department of corrections, pursuant to interagency agreement,
though confined by virtue of finding that he was so insane that he was incapable of understanding nature of
criminal charges pending against him, and confinement pursuant to such finding rather than judgment of
conviction did not require that he be kept in custody of department of mental hygiene. In re Cathey (1961) 12
Cal.Rptr. 762, 55 Cal.2d 679, 361 P.2d 426. Mental Health  436.1

2. Costs

Where son accused of murder was found to be presently insane and was committed to state hospital until he
should recover his sanity, at which time he would be returned to court for further proceedings, his detention was
for protection of public in course of administration of criminal law and cost thereof was responsibility of state,
and his father was not liable for support and maintenance. Department of Mental Hygiene v. Hawley (1963) 28
Cal.Rptr. 718, 59 Cal.2d 247, 379 P.2d 22. Mental Health  451

§ 7302. Transfer to like institutions; request of relatives or friends; expense 

     •     Historical Notes     •     Research References

Patients admitted to a state hospital prior to July 1, 1969, and all patients judicially committed or remanded,
may be transferred to a like institution at the request of relatives or friends, if there is room in the like institution
to which transfer is sought and if the department or departments having jurisdiction over such institutions and
the medical directors of the institutions from which and to which the transfer is to be made consent thereto.  The
expense of such transfer shall be paid by such relatives or friends.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.  Amended by Stats.1969, c. 722, p. 1448,
§ 56, eff. Aug. 8, 1969, operative July 1, 1969; Stats.1971, c. 1593, p. 3379, § 459, operative July 1, 1973;
Stats.1977, c. 1252, p. 4617, § 676, operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1969 amendment substituted in the first sentence "Patients admitted to a state hospital prior to July

1, 1969, and all patients judicially committed or remanded, may be transferred" for "Judicially
committed patients may be transferred"; and also substituted in the first sentence "medical directors"
for "superintendents".

The 1971 amendment substituted "State Department of Health" (now "department or departments
having jurisdiction over such institutions") for "Department of Mental Hygiene".



The 1977 amendment substituted "the department or departments having jurisdiction over such
institutions" for "the State Department of Health".

Former § 7302, added by Stats.1965, c. 1094, p. 2738, § 2, amended by Stats.1967, c. 1620, p. 3864, §
12, which included "the Langley Porter Clinic" in the term "Langley Porter Neuropsychiatric
Institute", was repealed by Stats.1968, c. 1374, p. 2690, § 126, operative July 1, 1969.  See Welfare
and Institutions Code § 7602.

Former § 7302, added by Stats.1941, c. 963, p. 2577, § 1, which specified the purpose and outlined the
operation of the Langley Porter Neuropsychiatric Institute, was amended by Stats.1943, c. 1008, p.
2921, § 1; Stats.1945, c. 442, p. 931, § 2; Stats.1961, c. 79, p. 1070, § 39, and repealed by
Stats.1965, c. 1094, p. 2738, § 1.  See Welfare and Institutions Code §§ 6001, 7604.

Former § 7302, as added in 1965, was also repealed by Stats.1967, c. 1667, p. 4107, § 36.5, operative
July 1, 1969.  However, under the provisions of Stats.1967, c. 1667, p. 4188, § 50, the amendment of
this section by Stats.1967, c. 1620, p. 3864, § 12, eff. Aug. 30, 1967, prevailed over that act.  See
Historical and Statutory Notes under Welfare and Institutions Code§§ 7000 to 7026.

Conditional repeal of former § 7302 by Stats.1967, c. 1620, p. 3870, § 28, failed to become operative.
See Historical and Statutory Notes under Welfare and Institutions Code § 4025.

Derivation: Section 6701, added by Stats.1937, c. 369, p. 1160, § 6701, amended by Stats.1941, c.
1124, p. 2836, § 1; Stats.1961, c. 79, p. 1066, § 20; Stats.1965, c. 1797, p. 4158, § 39.

Research References

Law Review And Journal Commentaries

Right to effective mental treatment.  Ralph Kirkland Schwitzgebel (1974) 62 Cal.L.Rev. 936.
1998 Main Volume

Collateral References:

 Am Jur 2d Hospitals and Asylums §§5-7, Incompetent Persons §§33 et seq.

§ 7303. New commitment on transfer absolving county from liability 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Whenever a person, committed to the care of the State Department of Mental Health or the State Department of
Developmental Services under one of the commitment laws which provides for reimbursement for care and
treatment to the state by the county of commitment of such person, is transferred under Section 7300 to an
institution under the jurisdiction of the department where the state rather than the county is liable for the
support and care of patients, the county of commitment may have the original commitment vacated and a new
commitment issued, designating the institution to which the person has been transferred, in order to absolve the
county from liability under the original commitment.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.  Amended by Stats.1971, c. 1593, p. 3380,
§ 460, operative July 1, 1973; Stats.1977, c. 1252, p. 4618, § 677, operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1971 amendment substituted "State Department of Health" (now "State Department of Mental



Health") for "Department of Mental Hygiene".
The 1977 amendment substituted "State Department of Mental Health or the State Department of

Developmental Services" for "State Department of Health".
Former § 7303, added by Stats.1965, c. 1094, p. 2738, § 2, which related to operation and maintenance

of the Langley Porter Neuropsychiatric Institute, was repealed by Stats.1967, c. 1667, p. 4107, §
36.5, operative July 1, 1969.  See Welfare and Institutions Code § 7603.

Former § 7303, added by Stats.1941, c. 963, p. 2577, § 1, amended by Stats.1961, c. 79, p. 1070, § 40,
which detailed the purposes for establishment of the Langley Porter Neuropsychiatric Institute by
the legislature, was repealed by Stats.1965, c. 1094, p. 2738, § 1.

Derivation: Section 6702, added by Stats.1941, c. 1125, p. 2837, § 1, amended by Stats.1961, c. 79, p.
1066, § 21; Stats.1965, c. 1797, p. 4158, § 40.

Research References

Cross References

County to bear cost of care of defective or psychopathic delinquent, see Welfare and Institutions
Code § 7291.

1998 Main Volume

Collateral References:

 Am Jur 2d Hospitals and Asylums §§5-7, Incompetent Persons §56.

Notes Of Decisions

In general 1

1. In general

A patient regularly committed by a court to the department of institutions for placement in an institution under
its jurisdiction could, under former § 6700, as amended by Stats.1941, c. 1023, be transferred to any other
institution under its jurisdiction, excepting correctional school inmates to state hospitals for the insane, and the
burden of cost and maintenance was on the county of commitment except where the state rather than the county
was liable, in which event former § 6702 applied. 1 Op.Atty.Gen. 598 (1943).

§ 7304. Issuance of new commitment imposing liability on county 

     •     Historical Notes     •     Research References

Whenever a person, committed to the State Department of Mental Health or the State Department of
Developmental Services under one of the commitment laws providing for no reimbursement for care and
treatment to the state by the county of commitment, is transferred under Section 6700 to an institution under the
jurisdiction of the department where the county is required to reimburse the state for such care and treatment,
the State Department of Mental Health or the State Department of Developmental Services may have the
original commitment vacated and a new commitment issued, designating the institution to which the person has
been transferred, in order to make the county liable for the care and treatment of the committed person to the
extent provided by Sections 7511 and 7512 of the Welfare and Institutions Code.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.  Amended by Stats.1971, c. 1593, p. 3380,



§ 461, operative July 1, 1973; Stats.1977, c. 1252, p. 4618, § 678, operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1971 amendment substituted in two places "State Department of Health" (now "State Department of

Mental Health") for "Department of Mental Hygiene".
The 1977 amendment substituted in two places "State Department of Mental Health or the State

Department of Developmental Services" for "State Department of Health".
Former § 7304 was renumbered § 7604 and amended by Stats.1968, c. 1374, p. 2690, § 127.
Conditional repeal of former § 7304 by Stats.1967, c. 1620, p. 3870, § 28, failed to become operative.

See Historical and Statutory Notes under Welfare and Institutions Code § 4025.
Former § 7304 was also repealed by Stats.1967, c. 1667, p. 4107, § 36.5, operative on the 61st day after

final adjournment of the 1968 Regular Session of the Legislature.  However, under the provisions of
Stats.1967, c. 1667, p. 4188, § 50, the amendment of the former section by Stats.1967, c. 1620, p.
3864, § 13, eff. Aug. 30, 1967, prevailed over that act.  See Historical and Statutory Notes under
Welfare and Institutions Code §§ 7000 to 7026.

Former § 7304, added by Stats.1941, c. 963, p. 2577, § 1, amended by Stats.1961, c. 79, p. 1071, § 41,
providing for professional and administrative consultant services to be rendered by the Regents of
the University of California to the Langley Porter Neuropsychiatric Institute, was repealed by
Stats.1965, c. 1094, p. 2738, § 1.

Derivation: Section 6703, added by Stats.1941, c. 1126, p. 2837, § 1, amended by Stats.1955, c. 111, p.
575, § 11.

Research References

Cross References

County to bear cost of care of defective or psychopathic delinquent, see Welfare and Institutions
Code § 7291.

1998 Main Volume

Collateral References:

 Am Jur 2d Hospitals and Asylums §§5-7, Incompetent Persons §56.

Article 6. Escapes

§ 7325. Apprehension and return; peace officer; notification; information 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) When any patient committed by a court to a state hospital or other institution on or before June 30, 1969, or
when any patient who is judicially committed on or after July 1, 1969, or when any patient who is involuntarily
detained pursuant to Part 1 (commencing with Section 5000) of Division 5 escapes from any state hospital, any
hospital or facility operated by or under the Veterans' Administration of the United States government, or any
facility designated by a county pursuant to Part 1 (commencing with Section 5000) of Division 5, or any facility
into which the patient has been placed by his or her conservator appointed pursuant to Chapter 3 (commencing



with Section 5350) of Part 1 of Division 5, or when a judicially committed patient's return from leave of
absence has been authorized or ordered by the State Department of Mental Health, or the State Department of
Developmental Services, or the facility of the Veterans' Administration, any peace officer, upon written request
of the state hospital, veterans' facility, or the facility designated by a county, or the patient's conservator
appointed pursuant to Chapter 3 (commencing with Section 5350) of Part 1 of Division 5, shall, without the
necessity of a warrant or court order, or any officer or employee of the State Department of Mental Health, or of
the State Department of Developmental Services, designated to perform these duties may, apprehend, take into
custody, and deliver the patient to the state hospital or to a facility of the Veterans' Administration, or the
facility designated by a county, or to any person or place authorized by the State Department of Mental Health,
the State Department of Developmental Services, the Veterans' Administration, the local director of the county
mental health program of the county in which is located the facility designated by the county, or the patient's
conservator appointed pursuant to Chapter 3 (commencing with Section 5350) of Part 1 of Division 5, as the
case may be, to receive him or her.  Every officer or employee of the State Department of Mental Health, or of
the State Department of Developmental Services, designated to apprehend or return those patients has the
powers and privileges of peace officers so far as necessary to enforce this section.

(b) As used in this section, "peace officer" means a person as specified in Section 830.1 of the Penal Code.

(c) Any officer or employee of a state hospital, hospital or facility operated by or under the Veterans'
Administration, or any facility designated by a county pursuant to Part 1 (commencing with Section 5000) of
Division 5 shall provide any peace officer with any information concerning any patient who escapes from the
hospital or facility that is necessary to assist in the apprehension and return of the patient.  The written
notification of the escape required by this section shall include the name and physical description of the patient,
his or her home address, the degree of dangerousness of the patient, including specific information about the
patient if he or she is deemed likely to cause harm to himself or herself or to others, and any additional
information that is necessary to apprehend and return the patient.  If the escapee has been charged with any
crime involving physical harm to children, the notice shall be provided by the law enforcement agency to
school districts in the vicinity of the hospital or other facility in which the escapee was being held, in the area
the escapee is known or is likely to frequent, and in the area where the escapee resided immediately prior to
confinement.

(d) The person in charge of the hospital or facility, or his or her designee, may provide telephonic notification
of the escape to the law enforcement agency of the county or city in which the hospital or facility is located.  If
that notification is given, the time and date of notification, the person notified, and the person making the
notification shall be noted in the written notification required by this section.

(e) Photocopying is not required in order to satisfy the requirements of this section.

(f) No public or private entity or public or private employee shall be liable for damages caused, or alleged to be
caused, by the release of information or the failure to release information pursuant to this section.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.  Amended by Stats.1968, c. 1374, p. 2691,
§ 129, operative July 1, 1969; Stats.1969, c. 722, p. 1449, § 56.2, eff. Aug. 8, 1969, operative July 1, 1969;
Stats.1971, c. 1593, p. 3380, § 463, operative July 1, 1973; Stats.1974, c. 833, p. 1796,§ 3; Stats.1975, c. 960, p.
2245, § 12; Stats.1977, c. 1252, p. 4618, § 680, operative July 1, 1978; Stats.1979, c. 1142, p. 4169, § 7;
Stats.1996, c. 1026 (A.B.2104), § 5; Stats.1997, c. 17 (S.B.947), § 152.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The section as added read:



"When any judicially committed patient has escaped from any state hospital or from any hospital or
facility operated by or under the Veterans' Administration of the United States government, or when
a judicially committed patient's return from leave of absence has been authorized or ordered by the
Department of Mental Hygiene or the facility of the Veterans' Administration, any peace officer,
upon written request of a state hospital or veterans' facility, shall without the necessity of a warrant
or court order, or any officer or employee of the Department of Mental Hygiene designated to
perform such duties may, apprehend, take into custody and deliver him to a state hospital or to a
facility of the Veterans' Administration, or to any person or place authorized by the Department of
Mental Hygiene, or by the Veterans' Administration, as the case may be, to receive him.  Every
officer or employee of the department designated to apprehend or return such patients shall have the
powers and privileges of peace officers so far as necessary to enforce the provisions of this section.

"As used in this section "any peace officer' means any sheriff, undersheriff, deputy sheriff, constable of
a township, chief of police or policeman of a city or town, who is regularly employed and paid as
such by a county, township, city or town."

The 1968 amendment extended the application of the section to remanded patients and to persons
involuntarily detained pursuant to Part 1 (commencing with § 5000) of Division 5.

The 1969 amendment rewrote the section, so as to read:
"When any patient committed by a court to a state hospital or other institution on or before June 30,

1969, or when any patient who is judicially committed on or after July 1, 1969, or when any patient
who is involuntarily detained pursuant to Part 1 (commencing with Section 5000) of Division 5
escapes from any state hospital, any hospital or facility operated by or under the Veterans'
Administration of the United States government, or any facility designated by a county pursuant to
said Part 1, or when a judicially committed patient's return from leave of absence has been
authorized or ordered by the Department of Mental Hygiene or the facility of the Veterans'
Administration, any peace officer, upon written request of the state hospital, veterans' facility, or the
facility designated by a county, shall without the necessity of a warrant or court order, or any officer
or employee of the Department of Mental Hygiene designated to perform such duties may,
apprehend, take into custody and deliver him to the state hospital or to a facility of the Veterans'
Administration, or the facility designated by a county, or to any person or place authorized by the
Department of Mental Hygiene, or by the Veterans' Administration, or the local director of the
county mental health program of the county in which is located the facility designated by the county,
as the case may be, to receive him.  Every officer or employee of the department designated to
apprehend or return such patients shall have the powers and privileges of peace officers so far as
necessary to enforce the provisions of this section.

"As used in this section "any peace officer' means the persons specified in Section 830.1 of the Penal
Code."

The 1971 amendment substituted throughout the section "State Department of Health" (now "State
Department of Mental Health") for "Department of Mental Hygiene".

The 1974 amendment added provisions relating to patient's conservator appointed pursuant to § 5350 et
seq.

The 1975 amendment added the third and fourth paragraphs.
The 1977 amendment substituted "State Department of Mental Health" for "State Department of

Health".
The 1979 amendment added feminine pronouns and references to the State Department of

Developmental Services throughout the section.
The 1996 amendment divided the section into subdivisions; rewrote the former third paragraph which

was designated as subd.(c); added subds.(e) and (f) relating to photocopying and liability for
damages, respectively; and made other, nonsubstantive changes throughout.

Stats.1997, c. 17, made nonsubstantive changes to maintain the code.
Subordination of legislation by Stats.1997, c. 17 (S.B.947), to other 1997 legislation, see Historical and

Statutory Notes under Business and Professions Code § 30.
Derivation: Section 6720, added by Stats.1937, c. 369, p. 1160, § 6720, amended by Stats.1943, c. 267,



p. 1177, § 1; Stats.1943, c. 879, p. 2722, § 1; Stats.1953, c. 977, p. 2464, § 1; Stats.1965, c. 1797, p.
4158, § 41.

Pol.C. § 2190a, added by Stats.1903, c. 364, p. 510, § 1.

Research References

Cross References

Counselor in mental health, as "peace officer", see Welfare and Institutions Code § 6778.
Fees and expenses of peace officer for delivering patient, see Welfare and Institutions Code § 7327.
Peace officers, defined, see Penal Code § 830 et seq.
1998 Main Volume

Collateral References:

B-W Cal Civil Practice: Probate and Trust Proceedings §30:26
Cal Jur 3d Crim L §2038; Heal Art §92
 Cal Digest of Official Reports 3d Series, Escape, Prison Breaking, and Rescue §3.
 Am Jur 2d Escape, Prison Breaking, and Rescue §26, Hospitals and Asylums §§5-7.

Notes Of Decisions

In general 1

1. In general

Escape from a state mental hospital is not a crime. People v. Cavanaugh (1955) 44 Cal.2d 252, 282 P.2d 53,
certiorari denied 76 S.Ct. 325, 350 U.S. 950, 100 L.Ed. 828. Escape  1

Person escaping from state hospital for narcotic addicts was not guilty of offense under Pen.C. § 107 relating to
escape of "prisoners". People v. Mackie (App. 2 Dist. 1929) 100 Cal.App. 292, 279 P. 821. Escape  1

Former § 5328 prohibited the department of mental hygiene from supplying movement and identification
information, such as fingerprints, concerning patients in state hospitals to the bureau of criminal identification
and investigation, except that information concerning firearms in the hands of mental patients, registration of
sexual psychopaths, information concerning arsonists, escapees, and statistical data was not confidential and
may have been released to the bureau. 53 Op.Atty.Gen. 20, 1-21-70.

§ 7325.5. Information essential in aiding apprehension of escapee; release 

Notwithstanding Section 5328, information regarding a person's name, reason for commitment, age, physical
description, and any other information which the medical director of the treatment facility considers essential in
aiding apprehension of the escapee shall be released if the person has escaped from a state mental health
facility, and the person was committed to the state mental health facility by a court after being found not guilty
by reason of insanity pursuant to Section 1026 of the Penal Code, unable to stand trial due to mental condition
pursuant to Section 1370 of the Penal Code, or a mentally disordered sex offender pursuant to Division 6
(commencing with Section 6000).

CREDIT(S)
(Added by Stats.1982, c. 1415, § 2, eff. Sept. 27, 1982.)

1998 Main Volume



Collateral References:

Cal Jur 3d Crim L §2038; Heal Art §92

§ 7326. Assisting escape; offense 

     •     Historical Notes     •     Research References

Any person who willfully assists any judicially committed or remanded patient of a state hospital or other
public or private mental health facility to escape, to attempt to escape therefrom, or to resist being returned from
a leave of absence shall be punished by imprisonment in the state prison, a fine of not more than ten thousand
dollars ($10,000), or both such imprisonment and fine; or by imprisonment in a county jail for a period of not
more than one year, a fine of not more than two thousand dollars ($2,000), or both such imprisonment and fine.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.  Amended by Stats.1969, c. 1021, p. 1989,
§ 1; Stats.1970, c. 79, p. 92, § 1; Stats.1976, c. 1139, p. 5174, § 346, operative July 1, 1977; Stats.1981, c. 1054,
p. 4071, § 5; Stats.1983, c. 1092, § 420, eff. Sept. 27, 1983, operative Jan. 1, 1984.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1969 amendment inserted "or remanded" and deleted "or" preceding "to attempt to" (see 1970

amendment note).
The 1970 amendment rewrote the section, which previously read:
"Any person who willfully assists any judicially committed or remanded patient of a state hospital to

escape, to attempt to escape therefrom, or to resist being returned from a leave of absence is guilty of
a misdemeanor."

The 1976 amendment deleted, following "state prison", the words "for a period of not less than one year
nor more than five years".

The 1981 amendment made the section applicable to "other public or private mental health facility".
The 1983 amendment increased the first maximum fine from $5,000 to $10,000; and increased the

second maximum fine from $1,000 to $2,000.
Derivation: Section 6721, added by Stats.1937, c. 369, p. 1160, § 6721, amended by Stats.1943, c. 879,

p. 2723, § 2; Stats.1965, c. 1797, p. 4158, § 42.
Penal Code § 109a, added by Stats.1917, c. 183, p. 275, § 1.

Research References

Cross References

Misdemeanor defined, see Penal Code § 17.
1998 Main Volume

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §1214
Cal Jur 3d Crim L §2022
 27 Am Jur 2d Escape, Prison Breaking, and Rescue §§1 et seq.



§ 7327. Officers' fees and expenses for delivery of patient 

     •     Historical Notes     •     Research References

Every peace officer who is designated in and pursuant to Section 7325 delivers or assists in the delivery of a
patient to a state hospital or other place designated by a state hospital shall be entitled to receive from the state
hospital such fees and expenses as are payable to sheriffs for conveyance of patients to state hospitals.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Derivation: Section 6722, added by Stats.1953, c. 977, p. 2465, § 2.

Research References

Cross References

Payment to sheriff, transportation expenses of insane persons, see Government Code § 26749.
1998 Main Volume

Collateral References:

 40 Am Jur 2d Hospitals and Asylums §5.

§ 7328. Offense by patient; commitment to another institution; subsequent cost of care 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Whenever a person who is committed to an institution subject to the jurisdiction of the State Department of
Mental Health or the State Department of Developmental Services, under one of the commitment laws that
provides for reimbursement for care and treatment to the state by the county of commitment of the person, is
accused of committing a crime while confined in the institution and is committed by the court in which the
crime is charged to another institution under the jurisdiction of the State Department of Mental Health or the
Department of Corrections and Rehabilitation, the state rather than the county of commitment shall bear the
subsequent cost of supporting and caring for the person.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.  Amended by Stats.1971, c. 1593, p. 3381,
§ 464, operative July 1, 1973; Stats.1977, c. 1252, p. 4619, § 681, operative July 1, 1978; Stats.2006, c. 538
(S.B.1852), § 698.)

Historical Notes

Historical And Statutory Notes

2006 Legislation



Stats.2006, c. 538 (S.B.1852), made nonsubstantive changes to maintain the code.
Subordination of legislation by Stats.2006, c. 538 (S.B.1852), to other 2006 legislation, see Historical

and Statutory Notes under Business and Professions Code § 690.
1998 Main Volume
The 1971 amendment substituted in two places "State Department of Health" (now "State Department of

Mental Health") for "Department of Mental Hygiene".
The 1977 amendment substituted near the beginning of the section "State Department of Mental Health

or the State Department of Developmental Services" for "State Department of Health"; and
substituted near the end of the section "State Department of Mental Health" for "State Department of
Health".

Derivation: Section 6723, added by Stats.1956, c. 6, p. 135, § 1, amended by Stats.1959, c. 607, p.
2593, § 6.

Research References

Cross References

Liability of county for cost of care of defective or psychopathic delinquents, see Welfare and
Institutions Code § 7291.

1998 Main Volume

Collateral References:

 Am Jur 2d Hospitals and Asylums §5, Incompetent Persons §56.

Notes Of Decisions

Costs 1

1. Costs

Where son accused of murder was found to be presently insane and was committed to state hospital until he
should recover his sanity, at which time he would be returned to court for further proceedings, his detention was
for protection of public in course of administration of criminal law and cost thereof was responsibility of state,
and his father was not liable for support and maintenance. Department of Mental Hygiene v. Hawley (1963) 28
Cal.Rptr. 718, 59 Cal.2d 247, 379 P.2d 22. Mental Health  451

§ 7329. Arrest of escapee; hearing; release; commitment 

     •     Historical Notes     •     Research References     •     Notes of Decisions

When any patient, who is subject to judicial commitment, has escaped from any public mental hospital in a state
of the United States other than California and is present in this state, any peace officer, health officer, county
physician, or assistant county physician may take such person into custody within five years after the escape.
Such person may be admitted and detained in the quarters provided in any county hospital or state hospital upon
application of the peace officer, health officer, county physician, or assistant county physician.  The application
shall be in writing and shall state the identity of the person, the name and place of the institution from which he
escaped and the approximate date of the escape, and the fact that the person has been apprehended pursuant to
this section.

As soon as possible after the person is apprehended, the district attorney of the county in which the person is



present shall file a petition in the superior court alleging the facts of the escape, and requesting an immediate
hearing on the question of whether the person has escaped from a public mental hospital in another state within
five years prior to his apprehension.  The hearing shall be held within three days after the day on which the
person was taken into custody.  If the court finds that the person has not escaped from such a hospital within
five years prior to his apprehension, he shall be released immediately.

If the court finds that the person did escape from a public mental hospital in another state within five years prior
to his apprehension, the superintendent or physician in charge of the quarters provided in such county hospital
or state hospital may care for and treat the person, and the district attorney of the county in which such person is
present immediately shall present to a judge of the superior court a petition asking that the person be judicially
committed to a state hospital in this state.  The hearing on the petition shall be held within seven days after the
court's determination in the original hearing that the person did escape from a public mental hospital in another
state within five years prior to his apprehension.  Proceedings shall thereafter be conducted as on a petition for
judicial commitment of the particular type of person subject to judicial commitment.  If the court finds that the
person is subject to judicial commitment it shall order him judicially committed to a state hospital in this state;
otherwise, it shall order him to be released.  It shall be the duty of the superintendent of the state hospital to
accept custody of such person, if he has been determined to be subject to judicial commitment.  The State
Department of Mental Health will promptly cause such person to be returned to the institution from which he
escaped if the authorities in charge of such institution agree to accept him.  If such authorities refuse to accept
such person, the superintendent of the state hospital in which the person is confined shall continue to care for
and treat the person in the same manner as any other person judicially committed to the hospital as mentally
disordered.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.  Amended by Stats.1970, c. 1627, p. 3456,
§ 31.5; Stats.1971, c. 1593, p. 3381, § 464.1, operative July 1, 1973; Stats.1977, c. 1252, p. 4620, § 682,
operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1970 amendment added the words "judicial" and "judicially" preceding "commitment" and

"committed" throughout the section.
The 1971 amendment substituted in the final paragraph "State Department of Health" (now "State

Department of Mental Health") for "Department of Mental Hygiene".
The 1977 amendment substituted in the final paragraph "State Department of Mental Health" for "State

Department of Health".
Derivation: Section 6724, added by Stats.1963, c. 766, p. 1798, § 1, amended by Stats.1965, c. 1797, p.

4158, § 43.

Research References

Cross References

Return of confined nonresidents to home state, see Welfare and Institutions Code § 4119.
1998 Main Volume

Collateral References:

 Am Jur 2d Escape, Prison Breaking, and Rescue §26, Hospitals and Asylums §§5, 12, Incompetent
Persons §§33 et seq.



Notes Of Decisions

In general 1

1. In general

Although petitioner, escapee from state hospital in Vermont, was originally taken into custody on petition of his
wife, rather than under former § 6724, added by Stats.1963, c. 766, p. 1798, § 1, as amended providing for
superior court proceedings against patient who had escaped from public mental hospital in another state and
was taken into custody in California within five years after his escape, when it became apparent that petitioner
was in class of persons specifically covered by that section, district attorney should have proceeded against
petitioner under the section and petitioner was entitled to hearing to determine whether he was mentally ill. In
re Burhans (1966) 53 Cal.Rptr. 409, 65 Cal.2d 233, 418 P.2d 1. Mental Health  41

Article 7. Leave Of Absence, Discharge, And Restoration To Capacity Of Persons Other Than The
Mentally Disordered Criminals

§ 7350. Patients held in criminal proceeding 

     •     Historical Notes     •     Research References

The provisions of this article except for Section 7355 shall not apply to any patient held upon an order of a
court or judge in a proceeding arising out of a criminal action.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.  Amended by Stats.1978, c. 1291, p. 4233,
§ 9.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1978 amendment inserted the exception for § 7355.
Former § 7350, added by Stats.1941, c. 1131, p. 2840, § 1, establishing a division of extramural care in

the department of institutions was repealed by Stats.1945, c. 839, p. 1536, § 1.
Derivation: Section 6725, added by Stats.1937, c. 369, p. 1160, § 6725.
Pol.C. § 2189, added by Stats.1903, c. 364, p. 509, § 1, amended by Stats.1905, c. 180, p. 174, § 1;

Stats.1909, c. 65, p. 74, § 24; Stats.1915, c. 372, p. 568, § 1; Stats.1927, c. 403, p. 658, § 4;
Stats.1929, c. 761, p. 1485, § 2; Stats.1937, c. 336, p. 735, § 1.

Research References

Cross References

Parole from institutions for delinquents, see Welfare and Institutions Code§ 1176 et seq.
Persons committed, right to writ of habeas corpus, see Welfare and Institutions Code § 7250.



Law Review And Journal Commentaries

Premenstrual syndrome and criminal responsibility.  Aleta Wallach and Larry Rubin. (1971) 19
UCLA L.Rev. 209.

1998 Main Volume

Collateral References:

Cal Jur 3d Heal Art §92
 41 Am Jur 2d Incompetent Persons §§44 et seq.

§ 7351. Parole defined; recall of patient on leave of absence; certificate of leave or discharge 

     •     Historical Notes     •     Research References

Wherever in any provision of this code heretofore or hereafter enacted the term "parole" is used in relation to
the release of a patient from a state hospital, it shall be construed to refer to and mean "leave of absence."  Any
judicially committed patient or mentally retarded patient granted a leave of absence on or after July 1, 1969, and
any patient on leave of absence as of July 1, 1969, may at any time during the period of the leave of absence be
recalled and returned to the hospital.

Upon the release of a judicially committed patient as granted by the medical director of a state hospital, on
leave of absence or discharge upon any of the grounds provided in this article, in accordance with the rules and
regulations prescribed by the department, the superintendent shall issue to or on behalf of the judicially
committed patient a document stating the general terms or limitations of the leave of absence, or a certificate
stating the general condition of or the reason for the discharge of the judicially committed patient.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.  Amended by Stats.1969, c. 722, p. 1449,
§ 57, eff. Aug. 8, 1969, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1969 amendment deleted "judicially committed" preceding "patient" in the first sentence and

inserted "or mentally retarded patient" and "on or after July 21, 1969, and any patient on leave of
absence as of July 1, 1969" in the second sentence of the first paragraph; and substituted "director"
for "superintendent" in the first clause of the second paragraph.

Former § 7351, added by Stats.1941, c. 1131, p. 2840, § 1, providing for the position of medical
superintendent of extramural care, was repealed by Stats.1945, c. 839, p. 1536.

Derivation: Section 6725.5, added by Stats.1945, c. 136, p. 621, § 1.

Research References

Cross References

Paroles, penal provisions, see Penal Code § 3040 et seq.
1998 Main Volume

Collateral References:



Cal Jur 3d Heal Art §92
 41 Am Jur 2d Incompetent Persons §§44 et seq.

§ 7352. Grant of leave; state hospital for the mentally disordered; continued services to patients 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The medical director of a state hospital for the mentally disordered may grant a leave of absence to any
judicially committed patient, except as provided in Section 7350, under general conditions prescribed by the
State Department of Mental Health.

The State Department of Mental Health may continue to render services to patients placed on leave of absence
prior to July 1, 1969, to the extent such services are authorized by law in effect immediately preceding July 1,
1969.

CREDIT(S)
(Formerly § 6726, Stats.1937, c. 369, p. 1160, § 6726.  Amended by Stats.1939, c. 604, p. 2019, § 2; Stats.1946,
1st Ex.Sess., c. 44, p. 67, § 1; Stats.1949, c. 471, p. 819, § 1; Stats.1951, c. 1115, p. 2869, § 1; Stats.1957, c.
2344, p. 4074, § 1; Stats.1961, c. 1267, p. 3045, § 1; Stats.1965, c. 1797, p. 4159, § 44; Stats.1967, c. 360, p.
1585, § 1, eff. June 20, 1967.  Renumbered § 7352 and amended by Stats.1968, c. 1374, p. 2685,§ 108, eff. July
1, 1969.  Amended by Stats.1969, c. 722, p. 1450, § 58, eff. Aug. 8, 1969, operative July 1, 1969; Stats.1971, c.
1593, p. 3382, § 465, operative July 1, 1973; Stats.1977, c. 1252, p. 4621, § 683, operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
This section, as added in 1937, read:
"On filing his written certificate with the Director of Institutions, the superintendent of a State hospital

may grant a parole to a patient under general conditions prescribed by the Department of
Institutions."

The 1939 amendment rewrote the section, so as to read:
"On filing his written certificate with the Director of Institutions, the superintendent of a State hospital

may grant a parole to a patient under general provisions prescribed by the Department of
Institutions.  The department may pay any private home, licensed by the department for the care of
patients paroled from State hospitals, for the care of any insane patient paroled to its custody at a
rate not exceeding $25 per month during the time such patient shall remain on parole to such private
home.  Payments for such care of paroled patients shall be made from funds available for support of
patients in the State hospital or hospitals from which such patients have been paroled."

The 1946 amendment (see note containing the text of this section as amended in 1939, ante) substituted
in the former first sentence "Director of Mental Hygiene" for "Director of Institutions" and
"Department of Mental Hygiene" for "Department of Institutions"; and increased the maximum
amount in the former second sentence from $25 to $45.

The 1949 amendment rewrote the section, so as to read:
"On filing his written certificate with the Director of Mental Hygiene, the superintendent of a state

hospital may grant a parole or leave of absence to a patient under general conditions prescribed by
the Department of Mental Hygiene.

"The department may pay at a monthly rate any private home, licensed by the department, for any
patient paroled or on leave of absence from a state hospital during the time such patient is cared for
at such private home at a rate not exceeding sixty dollars ($60) per month for each such patient.
Payments for such care of paroled or on leave of absence patients shall be made from funds available



for that purpose or for the support of patients in the state hospital or hospitals from which such
patients have been paroled or are on leave of absence."

The 1951 amendment (see note containing the text of this section as amended in 1949, ante) substituted
in the former first sentence of the former second paragraph "certified" for "licensed"; inserted in the
former second sentence of the second paragraph "to the department" following "funds available";
and increased the amount in the former first sentence of the former second paragraph from $60 to
$70; and rewrote the former first paragraph, so as to read:

"The superintendent of a state hospital or state home may grant a parole or leave of absence to a patient
under general conditions prescribed by the Department of Mental Hygiene."

The 1957 amendment substituted in the former first paragraph (see 1951 amendment note, ante) "state
hospital for the mentally ill or mentally deficient" for "state hospital or state home"; and inserted at
the end of the former first sentence of the former second paragraph (see text contained in 1949
amendment note, ante) ", except that on the basis of a scale developed by the Department of Mental
Hygiene and approved by the Department of Finance, higher rates may be paid, but in no case to
exceed one hundred dollars ($100)".

The 1961 amendment rewrote the former first sentence of the former second paragraph, so as to read:
"The department may pay at a monthly rate any private home, certified by the department, for any
patient paroled or on leave of absence from a state hospital during the time such patient is cared for
at such private home at a rate not exceeding one hundred thirty dollars ($130) per month."

The 1965 amendment deleted the application of this section to parole of patients; and substituted in the
first paragraph "mentally ill or mentally retarded" (now "mentally disordered") for "mentally ill or
mentally deficient".

The 1967 amendment deleted the former second paragraph, which read:
"The department may pay at a monthly rate any private home, certified by the department, for any

patient on leave of absence from a state hospital during the time such patient is cared for at such
private home at a rate not exceeding one hundred thirty dollars ($130) per month.  Payments for
such care of patients on leave of absence shall be made from funds available to the department for
that purpose or for the support of patients in the state hospital or hospitals from which such patients
are on leave of absence."

This section, prior to renumbering, was also repealed by Stats.1967, c. 1667, p. 4107, § 36.5, operative
July 1, 1969.  However, under the provisions of Stats.1967, c. 1667, p. 4188, § 50, the amendment of
this section by Stats.1967, c. 360, p. 1585, § 1, prevailed over that act.  See Historical and Statutory
Notes under Welfare and Institutions Code §§ 7000 to 7026.

Section 6726, added by Stats.1937, c. 369, p. 1160, § 6726, amended by Stats.1939, c. 604, p. 2019, § 2;
Stats.1946, 1st Ex.Sess., c. 44, p. 67, § 1; Stats.1949, c. 471, p. 819, § 1; Stats.1951, c. 1115, p.
2869, § 1; Stats.1957, c. 2344, p. 4074, § 1; Stats.1961, c. 1267, p. 3045, § 1; Stats.1965, c. 1797, p.
4159, § 44; Stats.1967, c. 360, p. 1585, § 1, as prevailing over Stats.1967, c. 1667, p. 4053, see
Historical and Statutory Notes under Welfare and Institutions Code §§ 7000 to 7026.

The 1968 amendment renumbered the section; and substituted in the first paragraph "mentally
disordered or mentally retarded" (now "mentally disordered") for "mentally ill or mentally retarded".

The 1969 amendment rewrote the section, which previously read:
"The superintendent of a state hospital for the mentally disordered or mentally retarded may grant a

leave of absence to any patient under general conditions prescribed by the Department of Mental
Hygiene."

The 1971 amendment substituted in two places "State Department of Health" (now "State Department of
Mental Health") for "Department of Mental Hygiene".

The 1977 amendment substituted in two places "State Department of Mental Health" for "State
Department of Health"; deleted in the first paragraph "or mentally retarded" following "mentally
disordered"; and also deleted in the first paragraph "mentally retarded patient or" preceding
"judicially committed patient".

Former § 7352, added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969, derived from §
6726, added by Stats.1937, c. 369, p. 1160, § 6726, amended by Stats.1939, c. 604, p. 2019, § 2;



Stats.1946, 1st Ex.Sess., c. 44, p. 67, § 1; Stats.1949, c. 471, p. 819, § 1; Stats.1951, c. 1115, p.
2869, § 1; Stats.1957, c. 2344, p. 4074, § 1; Stats.1961, c. 1267, p. 3045, § 1; Stats.1965, c. 1797, p.
4159, § 44; Stats.1967, c. 360, p. 1585, § 1, relating to grant of leave of absence, was repealed by
Stats.1968, c. 1374, p. 2691, § 130, operative July 1, 1969.

Former § 7352, added by Stats.1941, c. 1131, p. 2840, § 1, relating to the jurisdictional powers of the
medical superintendent of extramural care, was repealed by Stats.1945, c. 839, p. 1536, § 1.

Derivation: Pol.C. § 2189, added by Stats.1903, c. 364, p. 509, § 1, amended by Stats.1905, c. 180, p.
174, § 1; Stats.1909, c. 65, p. 74, § 24; Stats.1915, c. 372, p. 568, § 1; Stats.1927, c. 403, p. 658, § 4;
Stats.1929, c. 761, p. 1485, § 2; Stats.1937, c. 336, p. 735, § 1.

Research References

Law Review And Journal Commentaries

Commitment reform. (1967) 55 Cal.L.Rev. 1.
Premenstrual syndrome and criminal responsibility.  Aleta Wallach and Larry Rubin. (1971) 19

UCLA L.Rev. 209.
1998 Main Volume

Collateral References:

Cal Jur 3d Heal Art §92
 41 Am Jur 2d Incompetent Persons §§44, 45.

Notes Of Decisions

In general 1

1. In general

Patients admitted to state mental hospitals on a voluntary basis may be paroled. 1 Op.Atty.Gen. 203 (1943).

§ 7352.5. Grant of leave; state hospital for the developmentally disabled; continued services to patients 

The medical director of a state hospital for the developmentally disabled may grant a leave of absence to any
developmentally disabled patient or judicially committed patient, except as provided in Section 7350, under
general conditions prescribed by the State Department of Developmental Services.

The State Department of Developmental Services may continue to render services to patients placed on leave of
absence prior to July 1, 1969, to the extent such services are authorized by law in effect immediately preceding
July 1, 1969.

CREDIT(S)
(Added by Stats.1977, c. 1252, p. 4621, § 684, operative July 1, 1978.)

1998 Main Volume

§ 7353. Medicare beneficiaries; payment of third-party health coverage 

     •     Historical Notes     •     Research References

The State Department of Mental Health shall pay the premium for third-party health coverage for Medicare



beneficiaries who are patients at state hospitals under the jurisdiction of the State Department of Mental Health.
The department shall, when a mental health state hospital patient's coverage would lapse due to lack of
sufficient income or financial resources, or any other reason, continue the health coverage by paying the costs
of continuation or group coverage pursuant to federal law or converting from a group to an individual plan.

CREDIT(S)
(Added by Stats.1995, c. 305 (A.B.911), § 8, eff. Aug. 3, 1995.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Emergency regulations authorized by Stats.1995, c. 305 (A.B.911), see Historical and Statutory Notes

under Health and Safety Code § 1179.
Former § 7353, added by Stats.1967, c. 1667, p. 4146, § 40, operative on the 61st day after final

adjournment of the 1968 Regular Session, derived from § 6726.5, formerly § 5701.5, added by
Stats.1939, c. 604, p. 2019, § 1, amended by Stats.1943, c. 652, p. 2289, § 2; renumbered § 6726.5
and amended by Stats.1951, c. 1115, p. 2870, § 3; Stats.1965, c. 1797, p. 4160, § 45, relating to the
granting of certificates to private homes for family care, was repealed by Stats.1968, c. 447, § 1;
Stats.1968, c. 1374, § 131.

Former § 7353, added by Stats.1941, c. 1131, p. 2840, § 1, providing that medical superintendent of
extramural care with parole powers, was repealed by Stats.1945, c. 839, p. 1536, § 1.

Research References

Cross References

Appropriations to pay premiums, see Welfare and Institutions Code § 4112.

§ 7354. Grant of care in private facilities; mentally disordered persons; payments by state; conditions 

     •     Historical Notes     •     Research References

Any mentally disordered person may be granted care in a licensed institution or other suitable licensed or
certified facility.  The State Department of Mental Health may pay for such care at a rate not exceeding the
average cost of care of patients in the state hospitals as determined by the Director of Mental Health.  Such
payments shall be made from funds available to the State Department of Mental Health for that purpose.

The State Department of Mental Health may make payments for services for mentally disordered patients in
private facilities released or discharged from state hospitals on the basis of reimbursement for reasonable cost,
using the same standards and rates consistent with those established by the State Department of Health Services
for similar types of care.  Such payments shall be made within the limitation of funds appropriated to the State
Department of Mental Health for that purpose.

No payments for care or services of a mentally disordered patient shall be made by the State Department of
Mental Health pursuant to this section unless such care or services are requested by the local director of the
mental health services of the county of the patient's residence, unless provision for such care or services is made
in the county Short-Doyle plan of the county under which the county shall reimburse the department for 10
percent of the amount expended by the department, exclusive of such portion of the cost as is provided by the
federal government.



The provision for such 10-percent county share shall be inapplicable with respect to any county with a
population of under 100,000 which has not elected to participate financially in providing services under
Division 5 (commencing with Section 5000) in accordance with Section 5709.5.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.  Amended by Stats.1968, c. 957, p. 1842,
§ 2, eff. Aug. 1, 1968; Stats.1970, c. 1560, p. 3190, § 1; Stats.1970, c. 1561, p. 3192, § 2, operative Jan. 1,
1971; Stats.1971, c. 1593, p. 3382, § 465; Stats.1972, c. 1298, p. 2596, § 1, eff. Dec. 22, 1972; Stats.1973, c.
142, p. 423, § 80, eff. June 30, 1973, operative July 1, 1973; Stats.1973, c. 1203, p. 2592, § 6; Stats.1971, c.
1212, p. 2843, § 343, operative July 1, 1974; Stats.1977, c. 1252, p. 4621, § 685, operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1968 amendment rewrote the section, which previously read:
"Any judicially committed patient may be placed on leave of absence for care in a licensed hospital or

other suitable licensed facility.  The department may pay for such care at a rate not exceeding the
average cost of care of patients in the state hospitals as determined by the director.  Such payments
shall be made from funds available to the department for that purpose or for the support of patients
in the state hospitals."

The 1970 amendment by c. 1561 substituted in the first sentence of the first paragraph "Any mentally
retarded or mentally disordered patient who is released or discharged from a state hospital" for "Any
patient who is placed on leave of absence or discharged from a state hospital" (subsequently
amended; see 1972 amendment note); substituted in the first sentence of the second paragraph "may
make payments" for "shall make payments" and "released or discharged" for "on leave or
discharged"; added the third and fourth paragraphs; and added the former final paragraph, which
read:

"No payments for care or services of a mentally retarded person shall be made by the Department of
Social Welfare pursuant to this section on and after July 1, 1971, unless requested by the regional
center having jurisdiction over the patient and provision for such care or services is made in the
areawide mental retardation plan."

Effect of amendment of section by two or more acts at the same session of the legislature, see
Government Code § 9605.

The 1971 amendment substituted in the second paragraph "Director of Health" (now "State Department
of Health Services") for "Administrator of the Health and Welfare Agency"; and substituted in the
third paragraph "State Department of Health" for "Department of Social Welfare" in a former clause
which read: ", and unless the State Department of Health and the local mental health services enter a
contract in accordance with the Short-Doyle Act (commencing with Section 5600)".

The 1972 amendment substituted in the first sentence of the first paragraph "mentally retarded,
developmentally disabled, or mentally disordered person" (now "mentally disordered person") for
"mentally retarded or mentally disordered patient who is released or discharged from a state
hospital"; substituted in the first sentence of the first paragraph "licensed institution" for "licensed
hospital"; inserted in the first sentence of the first paragraph "or certified" preceding "facility";
substituted in the second sentence of the first paragraph "Department of Mental Hygiene" (now
"State Department of Mental Health") for "State Department of Social Welfare" and "Director of
Mental Hygiene" (now "Director of Mental Health") for "Director of Social Welfare"; substituted in
the last sentence of the first paragraph "department" (now "State Department of Mental Health") for
"State Department of Social Welfare"; substituted in the first sentence of the second paragraph
"Department of Mental Hygiene" (now "State Department of Mental Health") for "Department of
Social Welfare"; substituted in the first sentence of the second paragraph "mentally retarded,



developmentally disabled and mentally disordered patients" (now "mentally disordered patients") for
"mentally retarded and mentally disordered patients"; substituted in the first sentence of the second
paragraph "Department of Health Care Services" (now "State Department of Health Services") for
"Director of Health"; substituted in the last sentence of the second paragraph "department" (now
"State Department of Mental Health") for "State Department of Social Welfare"; substituted in the
third paragraph "Department of Mental Hygiene" (now "State Department of Mental Health") for
"Department of Social Welfare"; deleted in the third paragraph ", and unless the State Department of
Health and the local mental health services enter a contract in accordance with the Short-Doyle Act
(commencing with Section 5600)" following "Short-Doyle Plan of the county"; and substituted in
the former second sentence of the final paragraph (see 1977 amendment note) "mentally retarded or
developmentally disabled person shall be made by the Department of Mental Hygiene" for "mentally
retarded person shall be made by the Department of Social Welfare".

The 1973 amendment by c. 142 substituted in the second sentence of the first paragraph "Director of the
State Department of Health" (now "Director of Mental Health") for "Director of Mental Hygiene";
substituted throughout the section "State Department of Health" (now "State Department of Mental
Health") for "Department of Mental Hygiene"; and substituted near the end of what is now the final
paragraph "Division 5 (commencing with Section 5000)" for "Division 5 of this code".

The 1973 amendment by c. 1212, amending c. 142, substituted in the second sentence of the first
paragraph "Department of Benefit Payments" (now "State Department of Mental Health") for "State
Department of Health" and "Director of Health" (now "Director of Mental Health") for "Director of
the State Department of Health"; substituted in the third sentence of the first paragraph "Department
of Benefit Payments" (now "State Department of Mental Health") for "department"; substituted in
the first sentence of the second paragraph "Department of Benefit Payments" (now "State
Department of Mental Health") for "State Department of Health" and "State Department of Health"
(now "State Department of Health Services") for "department"; and substituted in what is now the
third paragraph "Department of Benefit Payments" (now "State Department of Mental Health") for
"State Department of Health".

Operative date of Stats.1973, c. 1212, see Historical and Statutory Notes under Welfare and Institutions
Code § 21.

Inoperability of provisions of Stats.1973, c. 1212, p. 2733, not in conformity with federal requirements,
see Historical and Statutory Notes under Health and Safety Code § 249.

Effect of amendment of section by two or more acts at the same session of the legislature, see
Government Code § 9605.

The 1977 amendment substituted in the first sentence of the first paragraph "mentally disordered
person" for "mentally retarded, developmentally disabled, or mentally disordered person";
substituted in the second sentence of the first paragraph "State Department of Mental Health" for
"Department of Benefit Payments" and "Director of Mental Health" for "Director of Health";
substituted in the third sentence of the first paragraph and in the first sentence of the second
paragraph "State Department of Mental Health" for "Department of Benefit Payments"; substituted
in the first sentence of the second paragraph "consistent with those established by the State
Department of Health Services" for "consistent with those established by the State Department of
Health"; substituted in the last sentence of the second paragraph "State Department of Mental
Health" for "State Department of Health"; substituted in the third paragraph "State Department of
Mental Health" for "Department of Benefit Payments"; and deleted the former second sentence of
the final paragraph, which read: "No payments for care or services of a mentally retarded or
developmentally disabled person shall be made by the Department of Benefit Payments pursuant to
this section, unless requested by the regional center having jurisdiction over the patient and
provision for such care or services is made in the areawide mental retardation plan."

Former § 7354, added by Stats.1941, c. 1131, p. 2840, § 1, authorizing the adoption of rules and
regulations by the medical superintendent of extramural care, was repealed by Stats.1945, c. 839, p.
1536, § 1.

Derivation: Section 6726.6, added by Stats.1961, c. 1764, p. 3771, § 4.



Research References

Cross References

Protective social services, developmentally disabled persons, see Welfare and Institutions Code §
4418.5.

Law Review And Journal Commentaries

Premenstrual syndrome and criminal responsibility.  Aleta Wallach and Larry Rubin. (1971) 19
UCLA L.Rev. 209.

1998 Main Volume

Collateral References:

 41 Am Jur 2d Incompetent Persons §§44, 45.

§ 7354.5. Grant of care in private facilities; developmentally disabled persons; payments by state;
conditions 

     •     Historical Notes

Any developmentally disabled person may be granted care in a licensed institution or other suitably licensed or
certified facility.  The State Department of Developmental Services may pay for such care at a rate not
exceeding the average cost of care of patients in the state hospitals as determined by the Director of
Developmental Services.  Such payments shall be made from funds available to the State Department of
Developmental Services for that purpose.

The State Department of Developmental Services may make payments for services for developmentally
disabled patients in private facilities released or discharged from state hospitals on the basis of reimbursement
for reasonable cost, using the same standards and rates consistent with those established by the State
Department of Developmental Services for similar types of care.  Such payments shall be made within the
limitation of funds appropriated to the State Department of Developmental Services for that purpose.  No
payments for care or services of a developmentally disabled person shall be made by the State Department of
Developmental Services pursuant to this section, unless requested by the regional center having jurisdiction
over the patient and provision for such care or services is made in the areawide plan for the developmentally
disabled.

CREDIT(S)
(Added by Stats.1977, c. 1252, p. 4622, § 686, operative July 1, 1978.  Amended by Stats.1978, c. 429, p. 1464,
§ 227, eff. July 17, 1978, operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1978 amendment substituted in the first sentence of the second paragraph "developmentally

disabled patients" for "developmentally disabled and mentally disordered patients"; substituted in
the last sentence of the second paragraph "areawide plan for the developmentally disabled" for
"areawide mental retardation plan"; and deleted several former provisions, which read: "No
payments for care or services of a mentally disordered patient shall be made by the State Department



of Mental Health pursuant to this section unless such care or services are requested by the local
director of the mental health services of the county of the patient's residence, unless provision of
such care or services is made in the county Short-Doyle plan of the county under which the county
shall reimburse the department for 10 percent of the amount expended by the department, exclusive
of such portion of the cost as is provided by the federal government.  The provision for such 10
percent county share shall be inapplicable with respect to any county with a population of under
100,000 which has not elected to participate financially in providing services under Division 5
(commencing with Section 5000) in accordance with Section 5709.5."

Collateral References:

 41 Am Jur 2d Incompetent Persons §§55 et seq.

§ 7355. Clothing and money 

     •     Historical Notes     •     Research References     •     Notes of Decisions

No patient shall be discharged or, granted a leave of absence, or placed on parole or outpatient care from a state
hospital without suitable clothing adapted to the season in which he is discharged; and, if it cannot otherwise be
obtained, the superintendent, under general conditions prescribed by the department having jurisdiction of the
hospital, shall furnish such clothing and money, not exceeding fifty dollars ($50), to defray the necessary
expenses of such patient who is going on leave of absence, parole or outpatient care or is to be discharged, until
he can reach his relatives or friends, or find employment to earn a subsistence.

The superintendent may, under general conditions prescribed by the department having jurisdiction of the
hospital, furnish to patients while on leave of absence such incidental moneys, supplies or services as are
necessary and advisable in the care, supervision and rehabilitation of such patients on leave of absence.
Payments therefor shall be made from funds available for support of patients in the state hospital or hospitals
from which such patients have been granted a leave of absence.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.  Amended by Stats.1968, c. 1127, p. 2141,
§ 1, operative July 1, 1969; Stats.1971, c. 1593, p. 3383, § 466, operative July 1, 1973; Stats.1977, c. 1252, p.
4621, § 687, operative July 1, 1978; Stats.1978, c. 1291, p. 4234, § 10.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1968 amendment increased the amount in the first paragraph from $25 to $50.
Section 3 of Stats.1968, c. 1127, provided:
"Section 1 of this act shall become operative at the same time as Sections 1 to 42, inclusive, of Chapter

1667 of the Statutes of 1967 become operative [Stats.1967, c. 1667, §§ 1 to 42, become operative
July 1, 1969] at which time Section 2 [amending § 6727] of this act is repealed."

The 1971 amendment substituted in two places "State Department of Health" (now "department having
jurisdiction of the hospital") for "Department of Mental Hygiene".

The 1977 amendment substituted in two places "the department having jurisdiction of the hospital" for
"the State Department of Health".

The 1978 amendment inserted in the first paragraph ", or placed on parole or outpatient care" following
"leave of absence"; and also inserted in the first paragraph ", parole or outpatient care" following
"who is going on leave of absence".

Derivation: Section 6727, added by Stats.1937, c. 369, p. 1161, § 6727, amended by Stats.1943, c. 855,



p. 2668, § 2; Stats.1961, c. 79, p. 1066, § 22; Stats.1965, c. 1797, p. 4160, § 46.
Pol.C. § 2190, added by Stats.1903, c. 364, p. 510, § 1, amended by Stats.1927, c. 403, p. 662, § 5;

Stats.1929, c. 761, p. 1488, § 3.

Research References

Law Review And Journal Commentaries

Institutionalizing the rights of mental patients: Committing the Legislature.  Grant H. Morris (1974)
62 Cal.L.Rev. 957.

1998 Main Volume

Collateral References:

 40 Am Jur 2d Hospitals and Asylums §§5-7, 13, Incompetent Persons §56.

Notes Of Decisions

In general 1

1. In general

The procedure to be followed for the release of a person committed to a state hospital as a mentally disordered
sex offender or as having been found not guilty by reason of insanity at the end of the "maximum term of
commitment" as determined by § 6316.1 (repealed) or Pen.C. § 1026.5, is a discharge directly from the state
hospital complying with the requirements of this section. 64 Op.Atty.Gen. 23, 1-14-81.

§ 7356. Liability for expense of keeping patients on leave of absence 

     •     Historical Notes

The charges for the care and keeping of persons on leave of absence from a state hospital where the State
Department of Mental Health, the State Department of Developmental Services, or the State Department of
Social Services pays for such care shall be a liability of such person, his estate, and relatives, to the same extent
that such liability exists for patients in state hospitals.

The State Department of Mental Health shall collect or adjust such charges in accordance with Article 4
(commencing with Section 7275) of Chapter 3 of this division.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.  Amended by Stats.1969, c. 863, p. 1706,
§ 1; Stats.1971, c. 1593, p. 3384, § 467, operative July 1, 1973; Stats.1973, c. 1212, p. 2843, § 344, operative
July 1, 1974; Stats.1977, c. 1252, p. 4623, § 688, operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1969 amendment added the second paragraph; and inserted "of Mental Hygiene or the Department

of Social Welfare" in the first paragraph, which at that time read:
"The charges for the care and keeping of persons on leave of absence from a state hospital where the



Department of Mental Hygiene or the Department of Social Welfare pays for such care shall be a
liability of such person, his estate, and relatives, to the same extent that such liability exists for
patients and state hospitals."

The 1971 amendment substituted in two places "State Department of Health" for "Department of Mental
Hygiene" (subsequently amended; see 1973 and 1977 amendment notes, post).

The 1973 amendment substituted in the first paragraph "State Department of Health or the Department
of Benefit Payments" for "State Department of Health or the Department of Social Welfare"
(subsequently amended; see 1977 amendment note, post).

Operative date of Stats.1973, c. 1212, see Historical and Statutory Notes under Welfare and Institutions
Code § 21.

Inoperability of provisions of Stats.1973, c. 1212, p. 2733, not in conformity with federal requirements,
see Historical and Statutory Notes under Health and Safety Code § 249.

The 1977 amendment substituted in the first paragraph "State Department of Mental Health, the State
Department of Developmental Services, or the State Department of Social Services" for "State
Department of Health or the Department of Benefit Payments"; and substituted in the second
paragraph "State Department of Mental Health" for "State Department of Health".

Derivation: Section 6727.5, added by Stats.1943, c. 1052, p. 2993, § 5, amended by Stats.1961, c. 1764,
p. 3770, § 2.

1998 Main Volume

Collateral References:

 41 Am Jur 2d Incompetent Persons §§56-59.

§ 7357. Discharge of recovered patients 

     •     Historical Notes     •     Notes of Decisions

The superintendent of a state hospital, on filing his written certificate with the Director of Mental Health, may
discharge any patient who, in his judgment, has recovered or was not, at time of admission, mentally
disordered.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.  Amended by Stats.1971, c. 1593, p. 3384,
§ 468, operative July 1, 1973; Stats.1977, c. 1252, p. 4623, § 689, operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1971 amendment substituted "Director of Health" (now "Director of Mental Health") for "Director

of Mental Hygiene".
The 1977 amendment substituted "Director of Mental Health" for "Director of Health".
Derivation: Section 6728, added by Stats.1937, c. 369, p. 1161, § 6728, amended by Stats.1959, c.

1651, p. 4028, § 1; Stats.1961, c. 79, p. 1066, § 23.
Pol.C. § 2189, added by Stats.1903, c. 364, p. 509, § 1, amended by Stats.1905, c. 180, p. 174, § 1;

Stats.1909, c. 65, p. 74, § 24; Stats.1915, c. 372, p. 568, § 1; Stats.1927, c. 403, p. 658, § 4;
Stats.1929, c. 761, p. 1485, § 2; Stats.1937, c. 336, p. 735, § 1.

1998 Main Volume

Collateral References:



 41 Am Jur 2d Incompetent Persons §§44, 45.

Notes Of Decisions

In general 1
Certificate 5-6

Certificate - In general 5
Certificate - Effect of certificate 6

Discharge 2-4
Discharge - In general 2
Discharge - Effect of discharge 4
Discharge - Power to discharge 3

Effect of certificate 6
Effect of discharge 4
Power to discharge 3

1. In general

In view of policy of the state respecting detention, commitment and release of persons in insanity proceedings,
opinions of alienists are entitled to great weight. Application of Perkins (App. 1958) 165 Cal.App.2d 73, 331
P.2d 712. Evidence  571(2)

2. Discharge — In general

Patient, whom superintendent of state hospital is unwilling to discharge as an unrecovered patient, is entitled to
a hearing before a judge of the superior court of county in which he is detained on question of his right to
discharge but is not entitled to a trial by jury in such a hearing. Smith v. Superior Court of San Luis Obispo
County (App. 2 Dist. 1965) 43 Cal.Rptr. 869, 234 Cal.App.2d 1. Jury  19(6.5); Mental Health  60

State hospital inmate who had been confined in hospital at all times since his commitment as a mentally ill
person was not entitled to a jury trial on issue of his restoration to sanity. Smith v. Superior Court of San Luis
Obispo County (App. 2 Dist. 1965) 43 Cal.Rptr. 869, 234 Cal.App.2d 1. Jury  19(6.5)

Former mental patient, who had been adjudged mentally ill and later restored to capacity by court order, was
not entitled to mandamus to have judgment of mental illness vacated and expunged on ground that judgment
was causing him substantial legal detriment, where statutory procedure for official announcement and recording
of discharge and recovery of competency had been followed and where patient had other proper remedies of
new trial or appeal. In re People for Best Interest and Protection of Campbell (App. 1 Dist. 1961) 12 Cal.Rptr.
60, 190 Cal.App.2d 253. Mandamus  3(13); Mandamus  4(4)

Where one found not guilty by reason of insanity at time of commission of offense and committed to state
mental hospital continued to be insane for more than a year thereafter, neither he nor his guardian could
question the constitutionality of former § 6650 which made his estate liable for his maintenance and care in
hospital on ground that he must have waited one year following commitment before having his restoration to
sanity determined, whereas persons otherwise committed to such institution were entitled to release upon
recovering their sanity. Gestner's Estate, Guardianship of (App. 1949) 90 Cal.App.2d 680, 204 P.2d 77.
Constitutional Law  701

Where inmate of state mental institution is discharged while at large and subsequently recommitted, costs of
recommitment are chargeable to county from which he is recommitted. 9 Op.Atty.Gen. 26 (1947).

3.  —  —  Power to discharge

Escape from state hospital of one committed thereto as mentally ill person did not preclude hospital
superintendent from discharging him. People v. Zollo (App. 1953) 120 Cal.App.2d 313, 261 P.2d 38. Mental



Health  59.1

The power to discharge a patient in the state hospital for the insane otherwise than upon habeas corpus is vested
exclusively in the officers of the hospital. In re Williams (App. 3 Dist. 1939) 30 Cal.App.2d 733, 87 P.2d 379.
Mental Health  59.1

Patient's escape from hospital for insane prior to discharge did not deprive superintendent of power to order his
release. Shaw v. Feehan (1929) 207 Cal. 561, 279 P. 658. Mental Health  59.1

In absence of guardianship proceedings jurisdiction to determine question of insane person's mental capacity
was vested in officers of state hospital, and was determined by discharge on ground of recovery. Knorp v.
Board of Police Com'rs of City and County of San Francisco (App. 1916) 31 Cal.App. 539, 161 P. 12. Mental
Health  59.1

Where patient in state hospital for insane was granted leave of absence under care of brother, he was
constructively in custody of state, and it was not essential to medical superintendent's jurisdiction to discharge
him as cured that he had been actually confined in hospital when certificate was applied for and granted. Knorp
v. Board of Police Com'rs of City and County of San Francisco (App. 1916) 31 Cal.App. 539, 161 P. 12. Mental
Health  59.1

Under former Pol.C. § 2189, which authorized the superintendent of a state hospital for the insane to discharge
a patient who in his judgment had recovered, such superintendent had no jurisdiction to issue a certificate of
discharge to a person who was not a patient in the sense of having been committed to the asylum and having
remained there for care and treatment except in case of temporary absence at the time of such discharge.
Aldrich v. Barton (1908) 153 Cal. 488, 95 P. 900. Mental Health  59.1

4.  —  —  Effect of discharge

Former mental patient, who had been adjudged mentally ill and later restored to capacity by court order, was
not entitled to mandamus to have judgment of mental illness vacated and expunged on ground that judgment
was causing him substantial legal detriment, where statutory procedure for official announcement and recording
of discharge and recovery of competency had been followed and where patient had other proper remedies of
new trial or appeal. In re People for Best Interest and Protection of Campbell (App. 1 Dist. 1961) 12 Cal.Rptr.
60, 190 Cal.App.2d 253. Mandamus  3(13); Mandamus  4(4)

Discharge of an insane person from a mental institution does not warrant a discharge of a guardian appointed
for that person, nor does appointment of a guardian warrant confinement in an institution. Application of
Jackson (1949) 34 Cal.2d 136, 208 P.2d 657. Mental Health  36; Mental Health  168.1

If administrative officer of mental institution issues certificate of discharge for insane person, and letters of
guardianship are outstanding, that action does not terminate order of court granting letters, and is not
necessarily the equivalent of a judicial determination that ward is capable of managing his person and affairs.
Application of Jackson (1949) 34 Cal.2d 136, 208 P.2d 657. Mental Health  61

The discharge of an incompetent person acts as a restoration to capacity only where no guardian has been
appointed and where a guardian has been appointed compliance with procedural provisions of Probate Code is
essential to restoration. In re Kay's Estate (1947) 30 Cal.2d 215, 181 P.2d 1. Mental Health  61

On guardian's petition to confirm sale of incompetent's home and office probate court could not assume from
incompetent's discharge and subsequent petition for restoration that incompetent was sane and capable of taking
care of himself and his property. In re Kay's Estate (1947) 30 Cal.2d 215, 181 P.2d 1. Mental Health  269

A person's discharge from state hospital for insane under either ordinary psychopathic procedure or Penal Code
provisions did not abridge state's right to place him on trial for forgery committed before his commitment to
hospital. People v. Cowan (App. 1 Dist. 1940) 38 Cal.App.2d 144, 100 P.2d 1079. Mental Health  431

The discharge of an inmate of an insane asylum, over whom no guardian had been appointed, restored him to



legal capacity to sue without any further adjudication of his restoration to sanity. Kellogg v. Cochran (1890) 87
Cal. 192, 25 P. 677.

5. Certificate — In general

Restoration of patient to status of sane person in proceeding to discharge guardian did not supersede original
commitment and deprive superintendent of hospital of authority to withhold certificate of discharge.
Application of Jackson (1949) 34 Cal.2d 136, 208 P.2d 657.

Former Pol.C. § 2189, which provided that superintendent of state hospital for insane could discharge any
patient on filing his written certificate with secretary of board of managers, did not necessarily require that
superintendent's signature be affixed by him in all cases, but his signature could be affixed by his secretary or
any other person under his direction and authority. Shaw v. Feehan (1929) 207 Cal. 561, 279 P. 658.

It must be assumed that superintendent of hospital for insane ratified act of his secretary in signing name to
certificate for discharge of patient. Shaw v. Feehan (1929) 207 Cal. 561, 279 P. 658. Evidence  83(1)

Certificate for discharge of patient from insane hospital, though superintendent's name was attached thereto by
secretary, was valid, where certificate was recorded and no attempt was made to set aside discharge or
reincarcerate patient. Shaw v. Feehan (1929) 207 Cal. 561, 279 P. 658. Mental Health  59.1

6.  —  —  Effect of certificate

Certificate of medical superintendent of state hospital for insane, discharging plaintiff as recovered, was prima
facie proof of restoration to capacity, and, nothing to contrary appearing, presumption must prevail that plaintiff
was and has been sane. Knorp v. Board of Police Com'rs of City and County of San Francisco (App. 1916) 31
Cal.App. 539, 161 P. 12. Mental Health  61

A certificate of capacity, granted by the superintendent of an insane asylum, under Stats.1897, c. 227, p. 331,
covering the commitment and care of insane persons, or under Stats.1901, c. 211, p. 639, providing for the
discharge of persons who have been committed to a hospital for the insane but are not confined in such hospital,
constitutes only prima facie proof of sanity. Aldrich v. Barton (1908) 153 Cal. 488, 95 P. 900.

A certificate of restoration to capacity was not effective to deprive a party against whom such certificate was
offered to show that it was in fact issued in a case in which the superintendent of the asylum issuing it had no
power to act. Aldrich v. Barton (1908) 153 Cal. 488, 95 P. 900.

Where plaintiff was released from an insane asylum on parole in 1892, after which from time to time, until
1900, he went to the asylum occasionally to visit the physicians, but from that time until 1905, when he applied
for and received a certificate of discharge, he had not been in the asylum at all, he was not an inmate at the time
such certificate was issued. Aldrich v. Barton (1908) 153 Cal. 488, 95 P. 900. Mental Health  59.1

The discharge of a person from an insane asylum by the resident physician and secretary, though the certificate
does not state that she is restored, is prima facie evidence that she is so restored, or that she was improperly
committed. Clements v. McGinn (1893) 4 Cal.Unrep. 163, 33 P. 920. Mental Health  61

§ 7359. Discharge of unrecovered patient 

     •     Historical Notes     •     Research References     •     Notes of Decisions

The superintendent of a state hospital, on filing his written certificate with the Director of Mental Health, may
discharge as improved, or may discharge as unimproved, as the case may be, any judicially committed patient
who is not recovered, but whose discharge, in the judgment of the superintendent, will not be detrimental to the
public welfare, or injurious to the patient.



CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.  Amended by Stats.1971, c. 1593, p. 3384,
§ 469, operative July 1, 1973; Stats.1977, c. 1252, p. 4623, § 690, operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1971 amendment substituted "Director of Health" (now "Director of Mental Health") for "Director

of Mental Hygiene".
The 1977 amendment substituted "Director of Mental Health" for "Director of Mental Hygiene".
Derivation: Section 6730, added by Stats.1937, c. 369, p. 1161, § 6730, amended by Stats.1945, c. 136,

p. 622, § 3; Stats.1961, c. 79, p. 1066, § 24.
Pol.C. § 2189, added by Stats.1903, c. 364, p. 509, § 1, amended by Stats.1905, c. 180, p. 174, § 1;

Stats.1909, c. 65, p. 74, § 24; Stats.1915, c. 372, p. 568, § 1; Stats.1927, c. 403, p. 658, § 4;
Stats.1929, c. 761, p.1485, § 2; Stats.1937, c. 336, p. 735, § 1.

Research References

Cross References

Costs of trials and hearings, state department of developmental services, see Welfare and Institutions
Code § 4457.

Law Review And Journal Commentaries

Mental incompetency to contract or convey.  Henry Weihofen (1966) 39 S.Cal.L.Rev. 211.
1998 Main Volume

Collateral References:

 41 Am Jur 2d Incompetent Persons §§44, 45.

Notes Of Decisions

In general 1

1. In general

In the case of People v. Zollo (App. 1953) 120 Cal.App.2d 313, 261 P.2d 38, the court said: "Under the
authority of this section [6730, repealed] defendant was discharged from Camarillo as unimproved on Jan. 5,
1953, — two days prior to pronouncement of judgment and sentence.  The court was so advised in a letter
signed by the Administrative Assistant to the Superintendent of the Hospital.  In this connection it should be
pointed out that there is no requirement that a certificate of discharge be filed with the court or that any
particular formality be followed in notifying the court."

§ 7360. Discharge of indigent patient 

     •     Historical Notes

The medical superintendent shall not refuse to discharge any judicially committed patient as improved, on the



ground that the guardian, friends, or relatives of the patient are not financially able and willing to care properly
for the patient after his discharge.  Any patient whose condition has improved so as to render him eligible for
discharge under Section 7359 and whose guardian, friends, or relatives are not financially able and willing to
care properly for him after his discharge shall be returned to the county from which he was committed, at the
expense of the county, and shall be cared for by the county as are other indigent persons.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.  Amended by Stats.1968, c. 1374, p. 2692,
§ 132, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1968 amendment substituted in the second sentence "Section 7359" for "Section ........".
Derivation: Section 6731, added by Stats.1937, c. 369, p. 1161, § 6731, amended by Stats.1943, c. 886,

p. 2727, § 1; Stats.1961, c. 612, p. 1764, § 1.
Pol.C. § 2189, added by Stats.1903, c. 364, p. 509, § 1, amended by Stats.1905, c. 180, p. 174, § 1;

Stats.1909, c. 65, p. 74, § 24; Stats.1915, c. 372, p. 568, § 1; Stats.1927, c. 403, p. 658, § 4;
Stats.1929, c. 761, p. 1485, § 2; Stats.1937, c. 336, p. 735, § 1.

1998 Main Volume

Collateral References:

 41 Am Jur 2d Incompetent Persons §§44, 45, 56.

§ 7361. Court order for discharge of unrecovered patient 

     •     Historical Notes     •     Research References

When the superintendent is unwilling to certify to the discharge of an unrecovered judicially committed patient,
upon request, and so certifies in writing, giving his reasons therefor, any superior judge of the county in which
the hospital is situated, upon such certificate, and upon any other proofs produced before him, after affording
opportunity for a hearing to the superintendent, may direct, by order, the discharge of the patient, upon such
security to the people of the state as he may require for the good behavior and maintenance of the patient.  The
certificate and the proof, and the order granted thereon, shall be filed in the clerk's office of the county in which
the hospital is situated, and a certified copy of the order shall be filed in the hospital from which the patient is
discharged.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Derivation: Section 6732, added by Stats.1937, c. 369, p. 1161, § 6732.
Pol.C. § 2189, added by Stats.1903, c. 364, p. 509, § 1, amended by Stats.1905, c. 180, p. 174, § 1;

Stats.1909, c. 65, p. 74, § 24; Stats.1915, c. 372, p. 568, § 1; Stats.1927, c. 403, p. 658, § 4;
Stats.1929, c. 761, p. 1485, § 2; Stats.1937, c. 336, p. 735, § 1.



Research References

Cross References

Payment of costs of hearing had on petition under this section, see Welfare and Institutions Code §
4117.

Trial costs for persons attempting to escape or escaping from state hospitals, see Welfare and
Institutions Code § 4457.

1998 Main Volume

Collateral References:

 41 Am Jur 2d Incompetent Persons §§44, 46.

§ 7362. Discharge of patients by medical superintendent; return to county of residence; recommitment 

     •     Historical Notes     •     Notes of Decisions

The medical superintendent of a state hospital, on filing his written certificate with the Director of Mental
Health, may on his own motion, and shall on the order of the State Department of Mental Health, discharge any
patient who comes within any of the following descriptions:

(a) Who is not a proper case for treatment therein.

(b) Who is developmentally disabled or is affected with a chronic harmless mental disorder.

Such person, when discharged, shall be returned to the county of his residence at the expense of such county,
and delivered to the sheriff or other appropriate county official to be designated by the board of supervisors, for
delivery to the official or agency in that county charged with the responsibility for such person.  Should such
person be a poor and indigent person, he shall be cared for by such county as are other indigent poor.

No person who has been discharged from any state hospital under the provisions of subdivision (b) above shall
be again committed to any state hospital for the mentally disordered unless he is subject to judicial
commitment.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.  Amended by Stats.1971, c. 1593, p. 3384,
§ 470, operative July 1, 1973; Stats.1977, c. 1252, p. 4623, § 691, operative July 1, 1978; Stats.1978, c. 429, p.
1465, § 228, eff. July 17, 1978, operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1971 amendment substituted "Director of Health" (now "Director of Mental Health") for "Director

of Mental Hygiene"; and substituted "State Department of Health" (now "State Department of
Mental Health") for "Department of Mental Hygiene".

The 1977 amendment substituted "Director of Mental Health" for "Director of Health" and "State
Department of Mental Health" for "State Department of Health".

The 1978 amendment substituted in subd.(b) "developmentally disabled" for "mentally deficient".
Derivation: Section 6733, added by Stats.1937, c. 369, p. 1162, § 6733, amended by Stats.1945, c. 136,

p. 622, § 4; Stats.1955, c. 111, p. 576, § 12; Stats.1955, c. 523, p. 998, § 1.



Pol.C. § 2189, added by Stats.1903, c. 364, p. 509, § 1, amended by Stats.1905, c. 180, p. 174, § 1;
Stats.1909, c. 65, p. 74, § 24; Stats.1915, c. 372, p. 568, § 1; Stats.1927, c. 403, p. 658, § 4;
Stats.1929, c. 761, p. 1485, § 2; Stats.1937, c. 336, p. 735, § 1.

1998 Main Volume

Collateral References:

 41 Am Jur 2d Incompetent Persons §§44, 45, 56.

Notes Of Decisions

In general 1
Judicial hearing 2

1. In general

Persons suffering harmless chronic mental unsoundness and nonpsychotic senile persons needing care,
treatment and supervision outside family home were subject to commitment procedures provided in § 5000 et
seq.(repealed).  34 Op.Atty.Gen. 313 (1959).

Lack of facilities in state hospital to care adequately for a patient did not make him one "who is not a proper
case for treatment therein." 27 Op.Atty.Gen. 376 (1956).

2. Judicial hearing

Patient, whom superintendent of state hospital was unwilling to discharge as an unrecovered patient, was
entitled to a hearing before a judge of the superior court of county in which he was detained on question of his
right to discharge but was not entitled to a trial by jury in such a hearing. Smith v. Superior Court of San Luis
Obispo County (App. 2 Dist. 1965) 43 Cal.Rptr. 869, 234 Cal.App.2d 1. Jury  19(6.5); Mental Health 
60

Article 8. Disposition Of Mentally Disordered Criminals Upon Recovery

§ 7375. Progress reports; return to prison 

     •     Historical Notes

Whenever a convict is received into a state hospital under the provisions of Section 2684 of the Penal Code, the
medical director of the state hospital shall, 90 days after the arrival of such person and each six months
thereafter, report to the Director of Corrections regarding the status and progress of the person.  The convict
shall, on recovery, be returned to prison in accordance with the provisions of Section 2685 of the Penal Code.

CREDIT(S)
(Added by Stats.1980, c. 547, p. 1529, § 27.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 7375, added by Stats.1967, c. 1667, p. 4146, § 40, amended by Stats.1968, c. 1075, p. 2082, §



2; Stats.1969, c. 866, p. 1707, § 1; Stats.1974, c. 326, p. 648, § 1; Stats.1975, c. 1274, p. 3406, § 22;
Stats.1976, c. 1079, p. 4891, § 97; Stats.1977, c. 579, p. 1927, § 208; Stats.1977, c. 691, p. 2235, §
9; Stats.1978, c. 1291, p. 4234, § 11, derived from §§ 6760 to 6762, added by Stats.1937, c. 369, p.
1163, §§ 6760 to 6762, amended by Stats.1947, c. 1187, pp. 2669, 2670, §§ 1, 2; Pol.C. § 2189,
added by Stats.1903, c. 364, p. 509, § 1, amended by Stats.1905, c. 180, p. 174, § 1; Stats.1909, c.
65, p. 74, § 24; Stats.1915, c. 372, p. 568, § 1; Stats.1927, c. 403, p. 658, § 4; Stats.1929, c. 761, p.
1485, § 2; Stats.1937, c. 336, p. 735, § 1 relating to release or redelivery of mentally disordered
criminals, was repealed by Stats.1980, c. 547, p. 1529, § 26.  See Penal Code § 1600 et seq.

1998 Main Volume

Collateral References:

Cal Jur 3d Crim L §3278; Evid §477
Right to notice and hearing prior to revocation of conditional release status of mental patient.  29

ALR4th 394.

Chapter 3. State Hospitals For The Developmentally Disabled

§ 7500. Hospitals established; construction of terms 

     •     Historical Notes     •     Research References

There are established in the state the following state hospitals for the care and treatment of the developmentally
disabled:

(a) Sonoma State Hospital, in Sonoma County.

(b) Lanterman State Hospital, in Los Angeles County.

(c) Porterville State Hospital, in Tulare County.

(d) Fairview State Hospital, in Orange County.

(e) Agnews State Hospital, in Santa Clara County.

(f) Stockton State Hospital, in San Joaquin County.

(g) Camarillo State Hospital, in Ventura County.

Wherever in this code or in any provision of statute heretofore or hereafter enacted the term "home for the
feebleminded," "home for the mentally deficient," "state hospital for the mentally deficient," or "state hospital
for the mentally retarded" is used, it shall be construed to refer to and mean "state hospital for the
developmentally disabled."

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.  Amended by Stats.1977, c. 1252, p. 4624,
§ 693, operative July 1, 1978; Stats.1981, c. 409, p. 1599, § 2, eff. Sept. 11, 1981, operative July 1, 1982;
Stats.1986, c. 224, § 14, eff. June 30, 1986, operative July 1, 1986.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume



Powers and duties of department of mental health pursuant to the provisions of Stats.1986, c. 224, see
Historical Note under Government Code § 14670.1.

Former § 7500, enacted by Stats.1937, c. 369, p. 1177, § 7500, amended by Stats.1943, c. 792, p. 2579,
§ 1; Stats.1961, c. 79, p. 1072, § 46, which established jurisdictional powers of the department of
institutions over laws relating to the insane and other incompetents, was repealed by Stats.1965, c.
1797, p. 4163, § 61.  See Welfare and Institutions Code § 4011.

Derivation: Section 7000, added by Stats.1937, c. 699, p. 1972, § 7000, amended by Stats.1945, c. 137,
p. 623, § 2; Stats.1951, c. 968, p. 2590, § 3; Stats.1953, c. 661, p. 1910, § 2.

Former §§ 7000, 7050, enacted by Stats.1937, c. 369, p. 1155.
Pol.C. § 2145, added by Stats.1903, c. 364, p. 490, § 1, amended by Stats.1909, c. 65, p. 60, § 7;

Stats.1915, c. 60, p. 64, § 1; Stats.1927, c. 403, p. 656,§ 1; Stats.1933, c. 752, p. 1960, § 1.

Research References

Cross References

Hospitals maintained by state department of developmental services, liability for charges, governing
law, see Welfare and Institutions Code § 4133.

Code Of Regulations References

Title III C-Elderly nutrition program, see 22 Cal. Code of Regs. §§ 7632.1 to 7638.13.
1998 Main Volume

Collateral References:

Cal Jur 3d Heal Art §93
 40 Am Jur 2d Hospitals and Asylums §§1-3.

§ 7501. Ventura County; children's crisis care center; sale or lease of property within boundaries of
Camarillo State Hospital; children eligible for placement 

     •     Historical Notes

(a) The Department of General Services, in cooperation with the State Department of Developmental Services
and the State Department of Mental Health, may sell or lease property within the boundaries of Camarillo State
Hospital described in subdivision (b) to Ventura County which shall sublet the property to a nonprofit
organization for the purpose of constructing and operating a children's crisis care center to provide an
alternative to emergency shelter home placement.  The facility shall provide for an interagency program for the
delivery of medical, educational, and mental health screening, crisis intervention, short-term mental health
treatment, and case management services for children who are removed from their families due to abuse,
neglect, abandonment, sexual molestation, or who are in acute mental health crisis requiring short-term
nonhospital care and supervision described in subdivision (c).

(b) (1) The property is a 22.8 acre portion of Rancho Guadalasca, in the County of Ventura, State of California,
as described in the Letters of Patent dated September 1, 1873, recorded in Book 1, Page 153 of Patents, in the
office of the County Recorder of the county and described as follows:

Beginning at the northwesterly terminus of the Fourth Course of that parcel described in the deed recorded on
June 9, 1932, in Book 358, Page 371 of Official Records, in said Recorder's Office; thence, along said Fourth
Course,



1st  --  South 47%1C 23'33" East 1150.00 feet to the northeasterly terminus of

           the 38th Course of Parcel 1 described in the deed recorded on April

           17, 1973, in Book 4101, Page 237 of said Official Records; thence,

           along said 38th Course,

2nd  --  South 42%1C 37'00" West 1026.00 feet; thence, parallel with the First

           Course herein,

3rd  --  North 47%1C 23'33" West 800.00 feet; thence, parallel with the Second

           Course herein,

4th  --  North 42%1C 37'00" East 666.00 feet; thence, parallel with the First

           Course herein,

5th  --  North 47%1C 23'33" West 350.00 feet to the intersection with the Third

           Course of said parcel described in the deed recorded in Book 358,

           Page 371 of said Official Records; thence, along said Third Course,

6th  --  North 42%1C 37'00" East 360.00 feet to the point of beginning.

(2) Notwithstanding any other provision of this section, if the parcel described in this subdivision is purchased
or leased from the state, 50 percent of the proceeds shall accrue to the State Department of Mental Health and
50 percent to the Department of Developmental Services.

(3) The Department of General Services may enter into a sale or lease at less than fair market value.  The
department is authorized to lease the parcel for not less than 40, but not more than 99 years.

(c) Any of the following children are eligible for placement in the children's crisis care center:

(1) Any child who has been placed in protective custody and legally detained under Section 300 as a victim of
abuse, neglect, or abandonment.  The child shall be one day through 17 years of age.  An infant born suffering
from the result of perinatal substance abuse, or an infant who requires shelter care because of physical abuse
resulting in a cast on the arm or leg shall also be eligible.

(2) Any dependent minor of the juvenile court whose placement has been disrupted, and who is in need of
temporary placement, as well as crisis intervention and assessment services.

(3) Any voluntarily placed emotionally disturbed child in crisis as determined appropriate by the mental health
case manager.  The purpose of this placement is to deescalate the crisis, provide assessment and diagnostic
services for a recommendation of appropriate treatment and ongoing placement, and to reduce the utilization of
private or state psychiatric hospitalization.

(4) Any eligible child who is a resident of any county in California, subject to the availability of space.

CREDIT(S)
(Added by Stats.1987, c. 777, § 1.  Amended by Stats.1991, c. 662 (S.B.254), § 2, eff. Oct. 9, 1991.)

Historical Notes



Historical And Statutory Notes

1998 Main Volume
Former § 7501, added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969, authorizing

residential rehabilitation centers for the mentally retarded, was repealed by Stats.1970, c. 338, § 1.
See Welfare and Institutions Code§ 19450 et seq.

Former § 7501, enacted by Stats.1937, c. 369, p. 1177, § 7501, amended by Stats.1943, c. 792, p. 2579,
§ 2, derived from Pol.C. § 2142, added by Stats.1903, c. 364, p. 487, § 1, amended by Stats.1909, c.
65, p. 58, § 6, providing for the examination of establishments caring for the insane and other
incompetents by the department of mental hygiene, was repealed by Stats.1965, c. 1797, p. 4163, §
61.  See Welfare and Institutions Code § 4015.

§ 7501.5. Ventura County; residential care program; lease to county of property within boundaries of
Camarillo State Hospital; sublease; termination; persons eligible for placement 

     •     Historical Notes

(a) The Department of General Services, in cooperation with the State Department of Developmental Services
and the State Department of Mental Health, may lease property within the boundaries of Camarillo State
Hospital described in subdivision (c) to Ventura County, which may sublet the property to one or more
responsible organizations selected by Ventura County for the purposes of constructing housing or operating
residential care services, or both, designed to meet the identified treatment and rehabilitation needs of mentally
disordered persons from Ventura County.  The lease between the state and Ventura County shall contain a
provision that requires that the lease shall terminate and that full title, possession, and control of the property
shall return to the state if permits have not been issued for construction of the housing prior to January 1, 1995.
The sublease between Ventura County and the responsible bidder shall contain a provision that requires that
permits for construction of the housing be issued prior to January 1, 1995, and shall contain a provision that
requires that the sublease shall terminate and full title, possession, and control of the property shall return to the
state if permits have not been issued for construction of the housing prior to January 1, 1995.

(b) In selecting a service provider pursuant to subdivision (a), Ventura County shall only consider a sublease
with organizations that comply with subdivision (b) of Section 5705 and Section 523 of Title 9 of the California
Code of Regulations.

(c)(1) The property consists of a 15 plus acre portion of a 58.5 acre parcel at Camarillo State Hospital that has
previously been declared surplus by the State Department of Developmental Services.  The acreage is on Lewis
Road at the entrance to Camarillo State Hospital.  Specific metes and bounds shall be established for the 15 plus
acre parcel prior to the actual lease of the property.

(2) The Department of General Services may enter into a lease at less than fair market value.  The department is
authorized to lease the parcel for not less than 40, and not more than 99, years.

(d) If there is available space, mentally disordered persons from Los Angeles, San Luis Obispo, and Santa
Barbara Counties may be eligible for placement at this center if an agreement to that effect is entered into
between those counties and Ventura County.  The agreement shall specify that Los Angeles, San Luis Obispo,
and Santa Barbara Counties shall retain responsibility for monitoring and maintenance of mentally disordered
persons placed through those agreements and for payment of costs incurred or services rendered by Ventura
County.

CREDIT(S)
(Added by Stats.1988, c. 1468, § 1.  Amended by Stats.1989, c. 741, § 2; Stats.1993, c. 239 (S.B.127), § 1, eff.
Aug. 2, 1993.)



Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 7501.5, added by Stats.1943, c. 1033, p. 2970, § 1, providing for the right of confined persons

to examine copies of the Welfare and Institutions Code, was repealed by Stats.1965, c. 1797, § 61.
See Welfare and Institutions Code § 4016.

§ 7502. Porterville state hospital 

     •     Historical Notes     •     Research References

The state institution, the site for which was provided for by an appropriation made by Chapter 28 of the 55th
(Fourth Extraordinary Session) Session of the Legislature, shall be known as Porterville State Hospital and shall
be used for epileptics who are developmentally disabled and for other developmentally disabled patients.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.  Amended by Stats.1977, c. 1252, p. 4624,
§ 694, operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 7502, enacted by Stats.1937, c. 369, p. 1177, § 7502, derived from Pol.C. § 2142, added by

Stats.1903, c. 364, p. 487, § 1, amended by Stats.1909, c. 65, p. 58, § 6, authorizing regulation of
inmates' correspondence, was repealed by Stats.1965, c. 1797, p. 4163, § 61.  See, now, § 5325 et
seq.

Derivation: Section 7000.5, formerly § 6500.3, added by Stats.1945, c. 160, p. 642, § 1, amended by
Stats.1949, c. 258, p. 480, § 1; renumbered § 7000.5 and amended by Stats.1951, c. 968, p. 2590, §
4; Stats.1953, c. 661, p. 1911, § 3.

Research References

Cross References

Judicial commitment of epileptics, prohibited, see Welfare and Institutions Code § 5002.
1998 Main Volume

Collateral References:

 40 Am Jur 2d Hospitals and Asylums §§2, 3, 5.

§ 7502.5. Porterville Developmental Center; maximum number of residents 

     •     Historical Notes

The total number of developmental center residents in the secure treatment facility at Porterville Developmental



Center, including those residents receiving services in the Porterville Developmental Center transition treatment
program, shall not exceed 297.

CREDIT(S)
(Added by Stats.2008, c. 758 (A.B.1183), § 25, eff. Sept. 30, 2008.  Amended by Stats.2009-2010, 4th Ex.Sess.,
c. 5 (A.B.5), § 29, eff. July 28, 2009; Stats.2009-2010, 4th Ex.Sess., c. 9 (A.B.9), § 28, eff. July 28, 2009.)

Historical Notes

Historical And Statutory Notes

2008 Legislation
For appropriation, cost reimbursement, urgency effective, and other uncodified provisions relating to

Stats.2008, c. 758 (A.B.1183), see Historical and Statutory Notes under Health and Safety Code §
1266.

2009 Legislation
For cost reimbursement, fiscal emergency, urgency effective, and other uncodified provisions relating to

Stats.2009-2010, 4th Ex.Sess., c. 5 (A.B.5), see Historical and Statutory Notes under FInancial Code
§ 293.

For fiscal emergency, urgency effective, and uncodified provisions relating to Stats.2009-2010, 4th
Ex.Sess., c. 9 (A.B.9), see Historical and Statutory Notes under Government Code § 95004.

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

§ 7503. Object of hospital 

     •     Historical Notes

The object of each hospital is such care, treatment, habilitation, training, and education of the persons
committed thereto as will render them more comfortable and happy and better fitted to care for and support
themselves.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.  Amended by Stats.1971, c. 1593, § 471,
operative July 1, 1973; Stats.1971, c. 1040, p. 1995, § 11.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The amendment of this section by Stats.1971, c. 1593, p. 3385, § 471, operative July 1, 1973, did not

become operative under the terms of Stats.1971, c. 1593, p. 3424, § 601, subordinating chapter 1593
to other 1971 amendments.  See Historical Note under § 20.

Former § 7503, enacted by Stats.1937, c. 369, p. 1177, § 7503, derived from Pol.C. § 2142, added by
Stats.1903, c. 364, p. 487, § 1, amended by Stats.1909, c. 65, p. 58, § 6, relating to hospital rules and
regulations, was repealed by Stats.1965, c. 1797, p. 4163, § 61.  See Welfare and Institutions Code §
4018.

Derivation: Section 7001, added by Stats.1937, c. 699, p. 1972, § 7001, amended by Stats.1941, c. 652,
p. 2104, § 1; Stats.1961, c. 79, p. 1067, § 25.

Former §§ 7000, 7051, enacted by Stats.1937, c. 369, p. 1155.
1998 Main Volume



Collateral References:

Cal Jur 3d Heal Art §93
 40 Am Jur 2d Hospitals and Asylums §§2, 5, 6.

§ 7504. Applicable laws 

     •     Historical Notes     •     Notes of Decisions

Except as otherwise provided in this chapter the provisions on state institutions in Chapter 2 (commencing with
Section 4100) of Part 1 of Division 5 of this code shall apply to the state hospitals for the developmentally
disabled.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.  Amended by Stats.1977, c. 1252, p. 4624,
§ 695, operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 7504, enacted by Stats.1937, c. 369, p. 1177, § 7504, relating to records of inmates, was

repealed by Stats.1965, c. 1797, p. 4163, § 61.  See, now, § 4019.
Derivation: Section 7002, added by Stats.1965, c. 1797, p. 4162, § 50.
Former § 7002, added by Stats.1937, c. 699, p. 1972.
Former § 7002, enacted by Stats.1937, c. 369, p. 1155.
1998 Main Volume

Collateral References:

Cal Jur 3d Heal Art §93
 40 Am Jur 2d Hospitals and Asylums §§2, 3.

Notes Of Decisions

In general 1

1. In general

Former § 6602 which authorized voluntary admission of patients to any state hospital did not permit voluntary
admission of mentally deficient persons. 35 Op.Atty.Gen. 31 (1960).

§ 7506. Primary purpose of hospital 

     •     Historical Notes

The primary purpose of each hospital for the developmentally disabled shall be the care, treatment and
habilitation of those patients found suitable and duly admitted.

CREDIT(S)



(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.  Amended by Stats.1971, c. 1040, p. 1995,
§ 13; Stats.1977, c. 1252, p. 4625, § 696, operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 7506, enacted by Stats.1937, c. 369, p. 1178, § 7506, amended by Stats.1943, c. 792, p. 2580,

§ 4, specifying investigatory and subpoena powers of the department of mental hygiene, was
repealed by Stats.1965, c. 1797, p. 4163, § 61.  See Welfare and Institutions Code § 4021.

Derivation: Section 7005, added by Stats.1937, c. 699, p. 1972, § 7005, amended by Stats.1965, c.
1797, p. 4162, § 52.

Former § 7058, enacted by Stats.1937, c. 369.
Stats.1917, c. 776, p. 1630, § 38.

Collateral References:

Cal Jur 3d Heal Art §93
 40 Am Jur 2d Hospitals and Asylums §§5, 6.

§ 7507. Patients admitted 

     •     Historical Notes     •     Notes of Decisions

Subject to the provisions of Section 6509, each state hospital for the developmentally disabled shall admit
persons duly committed or transferred thereto in accordance with law.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.  Amended by Stats.1977, c. 1252, p. 4625,
§ 697, operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 7507, enacted by Stats.1937, c. 369, p. 1177, § 7507, relating to complaints against officers or

management of institutions, was repealed by Stats.1965, c. 1797, p. 4163, § 61.  See, now, § 4022.
Derivation: Section 7006, added by Stats.1937, c. 699, p. 1972, § 7006.
Former §§ 7004, 7066, enacted by Stats.1937, c. 369.
1998 Main Volume

Collateral References:

Cal Jur 3d Heal Art §93
 Am Jur 2d Hospitals and Asylums §12, Incompetent Persons §§33 et seq.

Notes Of Decisions

In general 1



1. In general

Section 6602 (repealed) which authorized voluntary admission of patients to any state hospital did not permit
voluntary admission of mentally deficient persons. 35 Op.Atty.Gen. 31 (1960).

§ 7509. Instructions and forms 

     •     Historical Notes

The State Department of Mental Health and the State Department of Developmental Services shall prescribe
and publish instructions and forms, in relation to the commitment and admission of patients, and may include in
them such interrogatories as it deems necessary or useful.  Such instructions and forms shall be furnished to
anyone applying therefor, and shall also be sent in sufficient numbers to the county clerks of the several
counties of the state.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.  Amended by Stats.1971, c. 1593, p. 3385,
§ 473, operative July 1, 1973; Stats.1977, c. 1252, p. 4625, § 698, operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Former § 7509, enacted by Stats.1937, c. 369, p. 1179, § 7509, derived from Pol.C. § 2142, added by

Stats.1903, c. 364, p. 487, § 1, amended by Stats.1909, c. 65, p. 58, § 6, requiring biennial reports to
the legislature by the department of mental hygiene was repealed by Stats.1965, c. 1797, p. 4163, §
1.

Derivation: Section 7008, added by Stats.1937, c. 699, p. 1972, § 7008, amended by Stats.1961, c. 79,
p. 1067, § 27; Stats.1965, c. 1797, p. 4162, § 54.

Former § 7065, enacted by Stats.1937, c. 369.
1998 Main Volume

Collateral References:

Cal Jur 3d Heal Art §93
 Am Jur 2d Hospitals and Asylums §§6, 12, Incompetent Persons §33.

§ 7513. Costs of care and treatment; persons responsible for payment 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Each developmentally disabled person and his or her estate shall pay the State Department of Developmental
Services for the cost of such person's care and treatment as defined in Section 4431 while in a state hospital and
while on leave of absence at state expense, less the sums payable therefor by the county.  The provisions of
Sections 7513.1 and 7513.2 shall govern the assessment, cancellation, collection, and remission of charges for
such care and treatment.

This section shall not be construed to impose any liability on the parents of developmentally disabled persons.

CREDIT(S)
(Formerly § 7011.5, added by Stats.1963, c. 1913, p. 3916, § 25.  Amended by Stats.1967, c. 1620, p. 3864, §
11, eff. Aug. 30, 1967.  Renumbered § 7513 and amended by Stats.1968, c. 1374, p. 2686, § 115, operative July



1, 1969.  Amended by Stats.1977, c. 1252, p. 4625, § 699, operative July 1, 1978; Stats.1979, c. 1142, p. 4170,
§ 8.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
The 1967 amendment substituted in the first sentence of the first paragraph "mentally retarded person"

(now "developmentally disabled person") for "mentally deficient person" and "care and treatment as
defined in Section 4025" (now "care and treatment as defined in Section 4431") for "care and
maintenance"; substituted in the second sentence of the first paragraph "care and treatment" for "care
and maintenance"; and substituted in the second paragraph "mentally retarded persons" (now
"developmentally disabled persons") for "mentally deficient persons".

The 1968 amendment renumbered the section; and substituted in the second sentence of the first
paragraph "Sections 7276 and 7277" (now "Sections 7513.1 and 7513.2") for "Sections 6651 and
6652".

The 1977 amendment substituted in the first sentence of the first paragraph "developmentally disabled
person" for "mentally retarded person" and "Section 4431" for "Section 4025"; and substituted in the
second paragraph "developmentally disabled persons" for "mentally retarded persons".

The 1979 amendment inserted in the first sentence "or her" following "his"; substituted in the first
sentence "State Department of Developmental Services" for "department"; and substituted in the
second sentence of the first paragraph "Sections 7513.1 and 7513.2" for "Sections 7276 and 7277".

This section, prior to renumbering, was also repealed by Stats.1967, c. 1667, p. 4107, § 36.5, operative
July 1, 1969.  However, under the provision of Stats.1967, c. 1667, p. 4188, § 50, the amendment of
this section by Stats.1967, c. 1620, p. 3864, § 11, prevails over that act.  See Historical Note under §
6000.

Conditional amendment by Stats.1967, c. 1620, p. 3868, § 22, of a § 7513, as proposed to be enacted by
Assembly Bill No. 1221 of the 1967 Regular Session, did not become operative upon failure of
enactment of Assembly Bill No. 1221.

Conditional repeal of this section, prior to renumbering, by Stats.1967, c. 1620, p. 3870, § 28, failed to
become operative.  See Historical Note under § 4025.

Former § 7513, added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969, derived from §
7011.5, added by Stats.1963, c. 1913, p. 3916, § 25, amended by Stats.1967, c. 1620, p. 3864, § 11,
relating to liability for care, was repealed by Stats.1968, c. 1374, p. 2692, § 134, operative July 1,
1969.

Derivation: Former § 7513, added by Stats.1967, c. 1667, p. 4146, § 40.

Research References

Cross References

Cost of determining fitness for admission, see Welfare and Institutions Code§ 6717.
Order for payment of expenses, see Welfare and Institutions Code § 6715.

Law Review And Journal Commentaries

Premenstrual syndrome and criminal responsibility.  Aleta Wallach and Larry Rubin. (1971) 19
UCLA L.Rev. 209.

1998 Main Volume

Collateral References:



Cal Jur 3d Heal Art §93
 41 Am Jur 2d Incompetent Persons §§56, 57.

Notes Of Decisions

In general 2
Validity 1

1. Validity

Section 7011.5, added by Stats.1963, c. 1913, p. 3916, § 25, providing that each mentally deficient person and
his estate shall pay department of mental hygiene for cost of such person's care and maintenance while in state
hospital and while on leave of absence at state expense, less the sums payable therefor by the county, did not
result in unconstitutional class discrimination so as to violate equal protection and due process. In re Preston's
Estate (App. 4 Dist. 1966) 52 Cal.Rptr. 790, 243 Cal.App.2d 803. Constitutional Law  3748; Constitutional
Law  4414; Mental Health  72

The state mental hygiene director's determination of monthly rate of charges against incompetent person's estate
for board, care, maintenance and medical attention furnished him at state hospital on basis of per capita cost of
care, support and maintenance of all inmates thereof, instead of actual cost of such incompetent's care, support
and maintenance, was not unconstitutional as returning a profit to state on such patient as incompetent, who
suffered from mental disease not amenable to curative treatment, and operating as gift to patients requiring
more than average care. In re Perl's Guardianship (App. 1 Dist. 1952) 110 Cal.App.2d 8, 242 P.2d 101. States

 119

2. In general

A county committing mentally deficient person to state hospital could obtain reimbursement for its payment to
State from patient's money in hospital's personal deposit fund, regardless of amount in the fund, by the
exclusive means of court order; and before hospital could obtain reimbursement from patient, it had to wait
until court order for reimbursement of county was complied with, and then could only charge patient for cost of
care in excess of amount paid by county. 45 Op.Atty.Gen. 37, 3-9-65.

If confinement of unemployment compensation claimant in a state hospital was voluntary and ordered by a
physician the patient would have been entitled to hospital benefits under the Unemployment Compensation
Insurance Act if otherwise eligible in view of §§ 6602, 7077 and 7302 (repealed).  14 Op.Atty.Gen. 101 (1949).

§ 7513.1. Costs of care and treatment; determination; reduction, cancellation, or remittance upon proof
of inability to pay; refunds upon death, etc.; claims against estate 

The charge for the care and treatment of all developmentally disabled persons at state hospitals for the
developmentally disabled for whom there is liability to pay therefor shall be determined pursuant to Section
4431.  The Director of Developmental Services may reduce, cancel, or remit the amount to be paid by the
person, estate, or the relative, as the case may be, liable for the care and treatment of any developmentally
disabled person who is a patient at a state hospital for the developmentally disabled, on satisfactory proof that
the person, estate, or relative, as the case may be, is unable to pay the cost of such care and treatment or that the
amount is uncollectible.  In any case where there has been a payment under this section, and such payment or
any part thereof is refunded because of the death, leave of absence, or discharge of any patient of such hospital,
such amount shall be paid by the hospital or the State Department of Developmental Services to the person who
made the payment upon demand, and in the statement to the Controller the amounts refunded shall be itemized
and the aggregate deducted from the amount to be paid into the State Treasury, as provided by law.  If any



person dies at any time while his or her estate is liable for his or her care and treatment at a state hospital, the
claim for the amount due may be presented to the executor or administrator of his or her estate, and paid as a
preferred claim, with the same rank in order of preference, as claims for expenses of last illness.

CREDIT(S)
(Added by Stats.1979, c. 1142, p. 4171, § 9.)

1998 Main Volume

§ 7513.2. Costs of care and treatment; collection responsibilities; developmentally disabled persons
eligible for deportation 

The State Department of Developmental Services shall collect all the costs and charges mentioned in Section
7513 and may take such action as is necessary to effect their collection within or without the state.  The
Director of Developmental Services may, however, at his or her discretion, refuse to accept payment of charges
for the care and treatment in a state hospital of any developmentally disabled person who is eligible for
deportation by the federal immigration authorities.

CREDIT(S)
(Added by Stats.1979, c. 1142, p. 4171, § 10.)

1998 Main Volume

§ 7514. Transfer of patients 

     •     Historical Notes     •     Research References

The State Department of Developmental Services may transfer any patient of a state hospital for the
developmentally disabled to another state hospital for the developmentally disabled, at any time and from time
to time, upon the application of the parent, guardian, conservator, or other person charged with the support of
such patient, if the expenses of the transfer are paid by the applicant.  The liability of any estate, person, or
county for the care, support and maintenance of such patient in the institution to which he is transferred shall be
the same as if he had originally been committed to such institution.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.  Amended by Stats.1971, c. 1593, p. 3386,
§ 476, operative July 1, 1973; Stats.1977, c. 1252, p. 4625, § 700, operative July 1, 1978; Stats.1979, c. 730, p.
2546, § 170, operative Jan. 1, 1981.)

Historical Notes

Law Revision Commission Comments

1979 Amendment
Section 7514 is amended to add the reference to a conservator. [14 Cal.L.Rev.Comm. Reports 961

(1978)].

Historical And Statutory Notes

1998 Main Volume
The 1971 amendment substituted in the first sentence "State Department of Health" (now "State

Department of Developmental Services") for "Department of Mental Hygiene".
The 1977 amendment substituted in the first sentence "State Department of Developmental Services" for

"State Department of Health"; and substituted twice in the first sentence "state hospital for the



developmentally disabled" for "state hospital for the mentally retarded".
The 1979 amendment inserted "conservator".
Derivation: Section 7012, added by Stats.1937, c. 699, p. 1972, § 7012, amended by Stats.1939, c. 443,

p. 1776, § 1; Stats.1961, c. 79, p. 1067, § 29; Stats.1965, c. 1797, p. 4163, § 56.
Former §§ 7071, 7072, enacted by Stats.1937, c. 369.

Research References

1998 Main Volume

Library References

Recommendations relating to Guardianship-Conservatorship Law.  14 Cal.L.Rev.Comm. Reports
501 (1978).

Collateral References:

Cal Jur 3d Heal Art §93
 Am Jur 2d Hospitals and Asylums §12, Incompetent Persons §§33 et seq., 56, 57.

§ 7515. Peremptory discharge of patients 

     •     Historical Notes     •     Notes of Decisions

The medical director may, with the approval of the department having jurisdiction, cause the peremptory
discharge of any person who has been a patient for the period of one month.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.  Amended by Stats.1971, c. 1593, p. 3386,
§ 477; Stats.1971, c. 1040, p. 1995, § 15; Stats.1973, c. 142, p. 424, § 82, eff. June 30, 1973, operative July 1,
1973; Stats.1977, c. 1252, p. 4625, § 701, operative July 1, 1978; Stats.2006, c. 538 (S.B.1852), § 699.)

Historical Notes

Historical And Statutory Notes

2006 Legislation
Stats.2006, c. 538 (S.B.1852), made nonsubstantive changes to maintain the code.
Subordination of legislation by Stats.2006, c. 538 (S.B.1852), to other 2006 legislation, see Historical

and Statutory Notes under Business and Professions Code § 690.
1998 Main Volume
Subordination of amendment by Stats.1971, c. 1593, p. 3386, to other 1971 legislation affecting this

section, see Historical Note under § 20.
Derivation: Section 7013, added by Stats.1937, c. 699, p. 1972, § 7013, amended by Stats.1961, c. 79,

p. 1067, § 30; Stats.1965, c. 1797, p. 4163, § 57.
Former §§ 7006, 7074, enacted by Stats.1937, c. 369.
Pol.C. § 2192, added by Stats.1903, c. 364, p. 511, § 1, amended by Stats.1909, c. 65, p. 77, § 25;

Stats.1915, c. 638, p. 1262, § 1; Stats.1919, c. 181, p. 271, § 1; Stats.1921, c. 771, p. 1338, § 11;
Stats.1923, c. 48, p. 84, § 1; Stats.1927, c. 403, p. 663, § 7; Stats.1929, c. 757, p. 1468, § 4;
Stats.1933, c. 737, p. 1795, § 1.

1998 Main Volume

Collateral References:



Cal Jur 3d Heal Art §93
 Am Jur 2d Hospitals and Asylums §13, Incompetent Persons §45.

Notes Of Decisions

In general 1

1. In general

Where an individual was committed from Los Angeles County to the Sonoma State Home as a mental defective
and escaped, and during his absence, was discharged from the home, but later recommitted thereto from Kern
County, until he escaped and was later arrested in Los Angelos County and placed in Pacific Colony, and again
escaped until arrested in Sacramento County, but in the meantime the Pacific Colony entered him as discharged,
the department of mental hygiene having approved such discharge under § 7013 (repealed), the discharge was
valid and if the prisoner was committed from Sacramento County that county would have been liable to the
State for the cost of his care, under § 7009 (repealed).  9 Op.Atty.Gen. 26 (1947).

§ 7516. Life patients in Sonoma state hospital 

     •     Historical Notes

Nothing in this division contained interferes with or affects the status of such patients as are now in the Sonoma
State Hospital under terms of life tenure.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4146, § 40, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Derivation: Section 7014, added by Stats.1937, c. 699, p. 1972, § 7014, amended by Stats.1965, c.

1797, p. 4163, § 58.
Former § 7009, enacted by Stats.1937, c. 369.

Collateral References:

 Am Jur 2d Hospitals and Asylums §5, Incompetent Persons §33.

§ 7518. Medical, dental and surgical treatment; consent 

     •     Historical Notes     •     Research References

In accordance with this section, the medical director of a state hospital with programs for developmentally
disabled patients, as defined in Section 4512, may give consent to medical, dental, and surgical treatment of a
minor developmentally disabled patient of the hospital and provide for such treatment to be given to the patient.

If the patient's parent, guardian, or conservator legally authorized to consent to such treatment, does not respond
within a reasonable time to the request of the medical director for the granting or denying of consent for such
treatment, the medical director may consent, on behalf of the patient, to such treatment and provide for such



treatment to be given to the patient.

If the patient has no parent, guardian, or conservator legally authorized to consent to medical, dental, or surgical
treatment on behalf of the patient, the medical director may consent to such treatment on behalf of the patient
and provide for such treatment to be given to the patient.  The medical director may immediately thereupon also
request the appropriate regional center for the developmentally disabled to initiate or cause to be initiated
proceedings for the appointment of a guardian or conservator legally authorized to consent to medical, dental,
or surgical treatment.

If the patient is an adult and has no conservator, consent to treatment may be given by someone other than the
patient on the patient's behalf only if the patient is mentally incapable of giving his own consent.

CREDIT(S)
(Added by Stats.1972, c. 1055, p. 1940, § 4.  Amended by Stats.1973, c. 546, p. 1068, § 58, eff. Sept. 17, 1973;
Stats.1975, c. 694, p. 1651, § 28; Stats.1977, c. 1252, p. 4626, § 702, operative July 1, 1978; Stats.1979, c. 730,
p. 2546, § 171, operative Jan. 1, 1981.)

Historical Notes

Law Revision Commission Comments

1979 Amendment
Section 7518 is amended to delete the reference to a guardian of an adult.  The former Probate Code

provisions for guardianship of an adult have been repealed. [14 Cal.L.Rev.Comm. Reports 961
(1978)].

Research References

1998 Main Volume

Library References

Recommendations relating to Guardianship-Conservatorship Law.  14 Cal.L.Rev.Comm. Reports
501 (1978).

Collateral References:

Cal Jur 3d Heal Art §93
 41 Am Jur 2d Incompetent Persons §§55-60.

DIVISION 8. MISCELLANEOUS

Chapter 2. Research Concerning Sexual Deviation And Sex Crimes

§ 8050. Scope 

     •     Historical Notes     •     Research References

The State Department of Mental Health shall plan, conduct, and cause to be conducted scientific research into
sex crimes against children and into methods of identifying those who commit sexual offenses.



CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4182, § 42, operative July 1, 1969.  Amended by Stats.1977, c. 1252, p. 4626,
§ 704, operative July 1, 1978; Stats.2010, c. 379 (A.B.2199), § 1.)

Historical Notes

Historical And Statutory Notes

2010 Main Volume
Derivation
Former § 5125, added by Stats.1965, c. 391, p. 1634, § 4.
Former § 5650, added by Stats.1953, c. 153, p. 1028, § 1.
Stats.1950, 1st Ex.Sess., c. 35, p. 477, § 1.

Research References

Cross References

Department of Mental Health, generally, see Welfare and Institutions Code § 4000 et seq.
2010 Main Volume

Collateral References:

 63 Am Jur 2d Public Officers and Employees §§261 et seq.

§ 8051. Contracts with regents 

     •     Historical Notes     •     Research References

Upon the recommendation of the superintendent of the Langley Porter Clinic, the State Department of Mental
Health may enter into contracts with the Regents of the University of California for the conduct, by either for
the other, of all or any portion of the research provided for in this chapter.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4182, § 42, operative July 1, 1969.  Amended by Stats.1971, c. 1593, p. 3387,
§ 498, operative July 1, 1973; Stats.1977, c. 1252, p. 4626, § 705, operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Derivation: Former § 5126, added by Stats.1965, c. 391, p. 1634, § 4.
Former § 5651, added by Stats.1953, c. 153, p. 1028, § 1.
Stats.1950, 1st Ex.Sess., c. 35, p. 477, § 2.

Research References

Cross References

Integration of Langley Porter Neuropsychiatric Institute into University of California, see Welfare



and Institutions Code § 7600.
Regents of University of California, see Const. Art. 9, § 9.
1998 Main Volume

Collateral References:

 Am Jur 2d Colleges and Universities §§7, 8, Public Officers and Employees §§305 et seq.

§ 8052. Cooperation 

     •     Historical Notes

Each state agency shall cooperate with the superintendent of the Langley Porter Clinic, or with the University
of California, as the case may be, to the fullest extent that its facilities will permit without interfering with the
carrying out of its primary purposes and functions.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4183, § 42, operative July 1, 1969.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Derivation: Former § 5127, added by Stats.1965, c. 391, p. 1635, § 4.
Former § 5652, added by Stats.1953, c. 153, p. 1028, § 1.
Stats.1950, 1st Ex.Sess., c. 35, p. 477, § 3.

§ 8053. Gifts and grants 

     •     Historical Notes

The State Department of Mental Health with the approval of the Director of Finance may accept gifts or grants
from any source for the accomplishment of the objects and purposes of this chapter.  The provisions of Section
16302 of the Government Code do not apply to such gifts or grants and the money so received shall be
expended to carry out the purposes of this chapter, subject to any limitation contained in such gift or grant.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4183, § 42, operative July 1, 1969.  Amended by Stats.1971, c. 1593, p. 3387,
§ 499, operative July 1, 1973; Stats.1977, c. 1252, p. 4627, § 706, operative July 1, 1978.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Derivation: Former § 5128, added by Stats.1965, c. 391, p. 1635, § 4.
Former § 5653, added by Stats.1953, c. 153, p. 1028, § 1.
Stats.1950, 1st Ex.Sess., c. 35, p. 478, § 5.

Collateral References:

 Am Jur 2d Weapons and Firearms §§4 et seq., 27.



Chapter 3. Firearms

§ 8100. Possession, purchase or receipt by person receiving inpatient treatment for a mental disorder or
who has communicated a threat of physical violence to a psychotherapist; violation 

     •     Historical Notes     •     Research References

Section operative until Jan. 1, 2012.  See, also, section operative Jan. 1, 2012.
(a) A person shall not have in his or her possession or under his or her custody or control, or purchase or
receive, or attempt to purchase or receive, any firearms whatsoever or any other deadly weapon, if on or after
January 1, 1992, he or she has been admitted to a facility and is receiving inpatient treatment and, in the opinion
of the attending health professional who is primarily responsible for the patient's treatment of a mental disorder,
is a danger to self or others, as specified by Section 5150, 5250, or 5300, even though the patient has consented
to that treatment.  A person is not subject to this subdivision once he or she is discharged from the facility.

(b)(1) A person shall not have in his or her possession or under his or her custody or control, or purchase or
receive, or attempt to purchase or receive, any firearms whatsoever or any other deadly weapon for a period of
six months whenever, on or after January 1, 1992, he or she communicates to a licensed psychotherapist, as
defined in subdivisions (a) to (e), inclusive, of Section 1010 of the Evidence Code, a serious threat of physical
violence against a reasonably identifiable victim or victims.  The six-month period shall commence from the
date that the licensed psychotherapist reports to the local law enforcement agency the identity of the person
making the communication.  The prohibition provided for in this subdivision shall not apply unless the licensed
psychotherapist notifies a local law enforcement agency of the threat by that person.  The person, however, may
own, possess, have custody or control over, or receive or purchase any firearm if a superior court, pursuant to
paragraph (3) and upon petition of the person, has found, by a preponderance of the evidence, that the person is
likely to use firearms or other deadly weapons in a safe and lawful manner.

(2) Upon receipt of the report from the local law enforcement agency pursuant to subdivision (c) of Section
8105, the Department of Justice shall notify by certified mail, return receipt requested, a person subject to this
subdivision of the following:

(A) That he or she is prohibited from possessing, having custody or control over, receiving, or purchasing any
firearm or other deadly weapon for a period of six months commencing from the date that the licensed
psychotherapist reports to the local law enforcement agency the identity of the person making the
communication.  The notice shall state the date when the prohibition commences and ends.

(B) That he or she may petition a court, as provided in this subdivision, for an order permitting the person to
own, possess, control, receive, or purchase a firearm.

(3) Any person who is subject to paragraph (1) may petition the superior court of his or her county of residence
for an order that he or she may own, possess, have custody or control over, receive, or purchase firearms.  At
the time the petition is filed, the clerk of the court shall set a hearing date and notify the person, the Department
of Justice, and the district attorney.  The people of the State of California shall be the respondent in the
proceeding and shall be represented by the district attorney.  Upon motion of the district attorney, or upon its
own motion, the superior court may transfer the petition to the county in which the person resided at the time of
the statements, or the county in which the person made the statements.  Within seven days after receiving notice
of the petition, the Department of Justice shall file copies of the reports described in Section 8105 with the
superior court.  The reports shall be disclosed upon request to the person and to the district attorney.  The
district attorney shall be entitled to a continuance of the hearing to a date of not less than 14 days after the
district attorney is notified of the hearing date by the clerk of the court.  The court, upon motion of the
petitioner establishing that confidential information is likely to be discussed during the hearing that would cause



harm to the person, shall conduct the hearing in camera with only the relevant parties present, unless the court
finds that the public interest would be better served by conducting the hearing in public.  Notwithstanding any
other provision of law, declarations, police reports, including criminal history information, and any other
material and relevant evidence that is not excluded under Section 352 of the Evidence Code, shall be admissible
at the hearing under this paragraph.  If the court finds by a preponderance of the evidence that the person would
be likely to use firearms in a safe and lawful manner, the court shall order that the person may have custody or
control over, receive, possess, or purchase firearms.  A copy of the order shall be submitted to the Department
of Justice.  Upon receipt of the order, the department shall delete any reference to the prohibition against
firearms from the person's state summary criminal history information.

(c) "Discharge," for the purposes of this section, does not include a leave of absence from a facility.

(d) "Attending health care professional," as used in this section, means the licensed health care professional
primarily responsible for the person's treatment who is qualified to make the decision that the person has a
mental disorder and has probable cause to believe that the person is a danger to self or others.

(e) "Deadly weapon," as used in this section and in Sections 8101, 8102, and 8103, means any weapon, the
possession or concealed carrying of which is prohibited by Section 12020 of the Penal Code.

(f) "Danger to self," as used in subdivision (a), means a voluntary person who has made a serious threat of, or
attempted, suicide with the use of a firearm or other deadly weapon.

(g) A violation of subdivision (a) of, or paragraph (1) of subdivision (b) of, this section shall be a public
offense, punishable by imprisonment in the state prison, or in a county jail for not more than one year, by a fine
not exceeding one thousand dollars ($1,000), or by both that imprisonment and fine.

(h) The prohibitions set forth in this section shall be in addition to those set forth in Section 8103.

(i) Any person admitted and receiving treatment prior to January 1, 1992, shall be governed by this section, as
amended by Chapter 1090 of the Statutes of 1990, until discharged from the facility.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4183, § 42, operative July 1, 1969.  Amended by Stats.1985, c. 1324, § 2;
Stats.1990, c. 9 (A.B.497), § 15; Stats.1990, c. 1090 (S.B.2050), § 4; Stats.1991, c. 951 (A.B.664), § 9;
Stats.1991, c. 952 (A.B.1904), § 5; Stats.1992, c. 1326 (A.B.3552),§ 16.)

Historical Notes

Historical And Statutory Notes

2010 Main Volume
As added, this section read:
"No person who is a mental patient in any hospital or institution or on leave of absence from any

hospital or institution shall own or have in his possession or under his custody or control any
firearms whatsoever."

The 1985 amendment inserted "described in Section 8103" following "person", added "or any other
deadly weapon" at the end of the first paragraph, neutralized gender references, and added the
paragraph defining "deadly weapon".

The 1990 amendment rewrote this section, which read:
"No person described in Section 8103 or who is a mental patient in any hospital or institution or on

leave of absence from any hospital or institution shall own or have in his or her possession or under
his or her custody or control any firearms whatsoever or any other deadly weapon.

""Deadly weapon,' as used in this section and Sections 8101, 8102, and 8103 means any weapon, the
possession or concealed carrying of which is prohibited by Section 12020 of the Penal Code."

The 1990 amendment of this section by c. 1090 explicitly amended the 1990 amendment of this section



by c. 9.
Section affected by two or more acts at the same session of the legislature, see Government Code §

9605.
Section 7 of Stats.1990, c. 1090, provides:
"SEC. 7. If any provision of this act or the application thereof to any person or circumstances is held

invalid that invalidity shall not affect other provisions or applications of the act which can be given
effect without the invalid provision or application, and to this end the provisions of this act are
severable."

The 1991 amendment rewrote this section, which read:
"No person who is a mental patient in any hospital or institution or on leave of absence from any

hospital or institution shall own or have in his or her possession or under his or her custody or
control, or purchase or receive or attempt to purchase or receive, any firearms whatsoever or any
other deadly weapon.

""Deadly weapon,' as used in this section and Sections 8101, 8102, and 8103 means any weapon, the
possession or concealed carrying of which is prohibited by Section 12020 of the Penal Code.

"A violation of this section shall be a public offense punishable by imprisonment in the state prison, or
in the county jail for not more than one year or by a fine not exceeding one thousand dollars
($1,000), or by both that fine and imprisonment."

Section 9 of Stats.1991, c. 952 (A.B.1904) provides:
"SEC. 9. Section 5 of this bill shall become operative only if (1) both this bill and AB 664 [Stats.1991,

c. 951] are enacted and become effective on January 1, 1992, (2) AB 664 amends Section 8100 of
the Welfare and Institutions Code [so amended] and (3) this bill is enacted after AB 664."

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

The 1992 amendment, in subd.(b)(3), inserted the seventh sentence relating to in-camera hearings.
Derivation
Former § 5150, added by Stats.1965, c. 391, p. 1635, § 4.
Former § 5670, added by Stats.1957, c. 1915, p. 3346, § 1.

Research References

Cross References

Concealed weapons, unlawful possession thereof, see Penal Code § 12020 et seq.
Custodial or transportation officers, notification to state or local agency of restrictions on firearm

possession, see Penal Code § 832.17.
License to carry a concealed weapon, denial or revocation, persons within prohibited class described

in this section, see Penal Code § 12050.
License to sell firearms at retail, forfeiture upon delivery of firearms to persons in prohibited classes

under this section, see Penal Code § 12071.
Notification to agencies employing or taking applications for peace officers authorized to carry

firearms, see Penal Code §§ 832.15, 832.16.
Penalty for possession of loaded firearms or enumerated prohibited weapons within State Capitol,

legislative offices, etc., prosecution not precluded under this section, see Penal Code § 171c.
Permits, denial to issue, refusal to renew, and automatic revocation, alarm companies, see Business

and Professions Code §§ 7596.8, 7596.81, 7596.83.
Persons prohibited from obtaining firearms, providing fictitious or incorrect information, see Penal

Code § 12076.

Law Review And Journal Commentaries

Crimes; licenses to carry concealed firearms.  Renee M. Cartier, 25 Pac. L.J. 553 (Jan. 1994).



Review of Selected 1990 California Legislation.  22 Pac. L.J. 484 (1991).
Review of Selected 1991 California Legislation.  23 Pac. L.J. 572, 581 (1992).
2010 Main Volume

Library References

Regulation and control of firearms.  Report of Assembly Interim Committee on Criminal Procedure,
1963 to 65, vol. 22, No. 6, Vol. 2 of Appendix to Journal of the Assembly, Reg.Sess., 1965.

Collateral References:

Witkin, Summary (9th ed) Torts §160
Witkin & Epstein, Criminal Law (2d ed) §§1090, 1097, 1098A, 1099, 1101, 1104, 1106, 1107A,

1107
Cal Jur 3d Crim L §1621; Gov Tort §§19, 64; Law Enf §§160, 162, 229; Weap §3

§ 8100. Possession, purchase or receipt by person receiving inpatient treatment for a mental disorder or
who has communicated a threat of physical violence to a psychotherapist; violation 

     •     Historical Notes     •     Research References

Section operative Jan. 1, 2012.  See, also, section operative until Jan. 1, 2012.
(a) A person shall not have in his or her possession or under his or her custody or control, or purchase or
receive, or attempt to purchase or receive, any firearms whatsoever or any other deadly weapon, if on or after
January 1, 1992, he or she has been admitted to a facility and is receiving inpatient treatment and, in the opinion
of the attending health professional who is primarily responsible for the patient's treatment of a mental disorder,
is a danger to self or others, as specified by Section 5150, 5250, or 5300, even though the patient has consented
to that treatment.  A person is not subject to this subdivision once he or she is discharged from the facility.

(b)(1) A person shall not have in his or her possession or under his or her custody or control, or purchase or
receive, or attempt to purchase or receive, any firearms whatsoever or any other deadly weapon for a period of
six months whenever, on or after January 1, 1992, he or she communicates to a licensed psychotherapist, as
defined in subdivisions (a) to (e), inclusive, of Section 1010 of the Evidence Code, a serious threat of physical
violence against a reasonably identifiable victim or victims.  The six-month period shall commence from the
date that the licensed psychotherapist reports to the local law enforcement agency the identity of the person
making the communication.  The prohibition provided for in this subdivision shall not apply unless the licensed
psychotherapist notifies a local law enforcement agency of the threat by that person.  The person, however, may
own, possess, have custody or control over, or receive or purchase any firearm if a superior court, pursuant to
paragraph (3) and upon petition of the person, has found, by a preponderance of the evidence, that the person is
likely to use firearms or other deadly weapons in a safe and lawful manner.

(2) Upon receipt of the report from the local law enforcement agency pursuant to subdivision (c) of Section
8105, the Department of Justice shall notify by certified mail, return receipt requested, a person subject to this
subdivision of the following:

(A) That he or she is prohibited from possessing, having custody or control over, receiving, or purchasing any
firearm or other deadly weapon for a period of six months commencing from the date that the licensed
psychotherapist reports to the local law enforcement agency the identity of the person making the
communication.  The notice shall state the date when the prohibition commences and ends.

(B) That he or she may petition a court, as provided in this subdivision, for an order permitting the person to
own, possess, control, receive, or purchase a firearm.

(3) Any person who is subject to paragraph (1) may petition the superior court of his or her county of residence
for an order that he or she may own, possess, have custody or control over, receive, or purchase firearms.  At



the time the petition is filed, the clerk of the court shall set a hearing date and notify the person, the Department
of Justice, and the district attorney.  The people of the State of California shall be the respondent in the
proceeding and shall be represented by the district attorney.  Upon motion of the district attorney, or upon its
own motion, the superior court may transfer the petition to the county in which the person resided at the time of
the statements, or the county in which the person made the statements.  Within seven days after receiving notice
of the petition, the Department of Justice shall file copies of the reports described in Section 8105 with the
superior court.  The reports shall be disclosed upon request to the person and to the district attorney.  The
district attorney shall be entitled to a continuance of the hearing to a date of not less than 14 days after the
district attorney is notified of the hearing date by the clerk of the court.  The court, upon motion of the
petitioner establishing that confidential information is likely to be discussed during the hearing that would cause
harm to the person, shall conduct the hearing in camera with only the relevant parties present, unless the court
finds that the public interest would be better served by conducting the hearing in public.  Notwithstanding any
other provision of law, declarations, police reports, including criminal history information, and any other
material and relevant evidence that is not excluded under Section 352 of the Evidence Code, shall be admissible
at the hearing under this paragraph.  If the court finds by a preponderance of the evidence that the person would
be likely to use firearms in a safe and lawful manner, the court shall order that the person may have custody or
control over, receive, possess, or purchase firearms.  A copy of the order shall be submitted to the Department
of Justice.  Upon receipt of the order, the department shall delete any reference to the prohibition against
firearms from the person's state summary criminal history information.

(c) "Discharge," for the purposes of this section, does not include a leave of absence from a facility.

(d) "Attending health care professional," as used in this section, means the licensed health care professional
primarily responsible for the person's treatment who is qualified to make the decision that the person has a
mental disorder and has probable cause to believe that the person is a danger to self or others.

(e) "Deadly weapon," as used in this section and in Sections 8101, 8102, and 8103, means any weapon, the
possession or concealed carrying of which is prohibited by any provision listed in Section 16590 of the Penal
Code.

(f) "Danger to self," as used in subdivision (a), means a voluntary person who has made a serious threat of, or
attempted, suicide with the use of a firearm or other deadly weapon.

(g) A violation of subdivision (a) of, or paragraph (1) of subdivision (b) of, this section shall be a public
offense, punishable by imprisonment in the state prison, or in a county jail for not more than one year, by a fine
not exceeding one thousand dollars ($1,000), or by both that imprisonment and fine.

(h) The prohibitions set forth in this section shall be in addition to those set forth in Section 8103.

(i) Any person admitted and receiving treatment prior to January 1, 1992, shall be governed by this section, as
amended by Chapter 1090 of the Statutes of 1990, until discharged from the facility.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4183, § 42, operative July 1, 1969.  Amended by Stats.1985, c. 1324, § 2;
Stats.1990, c. 9 (A.B.497), § 15; Stats.1990, c. 1090 (S.B.2050), § 4; Stats.1991, c. 951 (A.B.664), § 9;
Stats.1991, c. 952 (A.B.1904), § 5; Stats.1992, c. 1326 (A.B.3552),§ 16; Stats.2010, c. 178 (S.B.1115), § 103,
operative Jan. 1, 2012.)

Historical Notes

Law Revision Commission Comments

Subdivision (e) of Section 8100 is amended to reflect nonsubstantive reorganization of the statutes
governing control of deadly weapons. [38 Cal.L.Rev.Comm. Reports 217 (2009)].



Historical And Statutory Notes

2010 Main Volume
As added, this section read:
"No person who is a mental patient in any hospital or institution or on leave of absence from any

hospital or institution shall own or have in his possession or under his custody or control any
firearms whatsoever."

The 1985 amendment inserted "described in Section 8103" following "person", added "or any other
deadly weapon" at the end of the first paragraph, neutralized gender references, and added the
paragraph defining "deadly weapon".

The 1990 amendment rewrote this section, which read:
"No person described in Section 8103 or who is a mental patient in any hospital or institution or on

leave of absence from any hospital or institution shall own or have in his or her possession or under
his or her custody or control any firearms whatsoever or any other deadly weapon.

""Deadly weapon,' as used in this section and Sections 8101, 8102, and 8103 means any weapon, the
possession or concealed carrying of which is prohibited by Section 12020 of the Penal Code."

The 1990 amendment of this section by c. 1090 explicitly amended the 1990 amendment of this section
by c. 9.

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

Section 7 of Stats.1990, c. 1090, provides:
"SEC. 7. If any provision of this act or the application thereof to any person or circumstances is held

invalid that invalidity shall not affect other provisions or applications of the act which can be given
effect without the invalid provision or application, and to this end the provisions of this act are
severable."

The 1991 amendment rewrote this section, which read:
"No person who is a mental patient in any hospital or institution or on leave of absence from any

hospital or institution shall own or have in his or her possession or under his or her custody or
control, or purchase or receive or attempt to purchase or receive, any firearms whatsoever or any
other deadly weapon.

""Deadly weapon,' as used in this section and Sections 8101, 8102, and 8103 means any weapon, the
possession or concealed carrying of which is prohibited by Section 12020 of the Penal Code.

"A violation of this section shall be a public offense punishable by imprisonment in the state prison, or
in the county jail for not more than one year or by a fine not exceeding one thousand dollars
($1,000), or by both that fine and imprisonment."

Section 9 of Stats.1991, c. 952 (A.B.1904) provides:
"SEC. 9. Section 5 of this bill shall become operative only if (1) both this bill and AB 664 [Stats.1991,

c. 951] are enacted and become effective on January 1, 1992, (2) AB 664 amends Section 8100 of
the Welfare and Institutions Code [so amended] and (3) this bill is enacted after AB 664."

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

The 1992 amendment, in subd.(b)(3), inserted the seventh sentence relating to in-camera hearings.
2010 Legislation
Stats.2010, c. 178 (S.B.1115), made changes to cross references consistent with the reorganization of

deadly weapons provisions in the Penal Code by Stats.2010, c. 711 (S.B.1080).
For operative effect provisions relating to Stats.2010, c. 178 (S.B.1115), see Historical and Statutory

Notes under Business and Professions Code § 7542.1.
Subordination of legislation by Stats.2010, c. 178 (S.B.1115), to other 2010 legislation, see Historical

and Statutory Notes under Business and Professions Code § 7542.1.
2010 Main Volume
Derivation
Former § 5150, added by Stats.1965, c. 391, p. 1635, § 4.



Former § 5670, added by Stats.1957, c. 1915, p. 3346, § 1.

Research References

Cross References

Concealed weapons, unlawful possession thereof, see Penal Code § 12020 et seq.
Custodial or transportation officers, notification to state or local agency of restrictions on firearm

possession, see Penal Code § 832.17.
License to carry a concealed weapon, denial or revocation, persons within prohibited class described

in this section, see Penal Code § 12050.
License to sell firearms at retail, forfeiture upon delivery of firearms to persons in prohibited classes

under this section, see Penal Code § 12071.
Notification to agencies employing or taking applications for peace officers authorized to carry

firearms, see Penal Code §§ 832.15, 832.16.
Permits, denial to issue, refusal to renew, and automatic revocation, alarm companies, see Business

and Professions Code §§ 7596.8, 7596.81, 7596.83.
Persons prohibited from obtaining firearms, providing fictitious or incorrect information, see Penal

Code § 12076.

Law Review And Journal Commentaries

Crimes; licenses to carry concealed firearms.  Renee M. Cartier, 25 Pac. L.J. 553 (Jan. 1994).
Review of Selected 1990 California Legislation.  22 Pac. L.J. 484 (1991).
Review of Selected 1991 California Legislation.  23 Pac. L.J. 572, 581 (1992).
2010 Main Volume

Library References

Regulation and control of firearms.  Report of Assembly Interim Committee on Criminal Procedure,
1963 to 65, vol. 22, No. 6, Vol. 2 of Appendix to Journal of the Assembly, Reg.Sess., 1965.

Collateral References:

Witkin, Summary (9th ed) Torts §160
Witkin & Epstein, Criminal Law (2d ed) §§1090, 1097, 1098A, 1099, 1101, 1104, 1106, 1107A,

1107
Cal Jur 3d Crim L §1621; Gov Tort §§19, 64; Law Enf §§160, 162, 229; Weap §3

§ 8101. Supplying, selling, giving, or allowing possession or control of firearms or deadly weapons;
persons described in § 8100 or 8103; punishment; deadly weapon definition 

     •     Historical Notes     •     Research References

(a) Any person who shall knowingly supply, sell, give, or allow possession or control of a deadly weapon to any
person described in Section 8100 or 8103 shall be punishable by imprisonment in the state prison, or in a county
jail for a period of not exceeding one year, by a fine of not exceeding one thousand dollars ($1,000), or by both
the fine and imprisonment.

(b) Any person who shall knowingly supply, sell, give, or allow possession or control of a firearm to any person
described in Section 8100 or 8103 shall be punished by imprisonment in the state prison for two, three, or four
years.

(c) "Deadly weapon," as used in this section has the meaning prescribed by Section 8100.



CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4183, § 42, operative July 1, 1969.  Amended by Stats.1969, c. 1021, p. 1989,
§ 2; Stats.1970, c. 79, p. 93, § 3; Stats.1976, c. 1139, p. 5174, § 348, operative July 1, 1977; Stats.1983, c. 1092,
§ 421, eff. Sept. 27, 1983, operative Jan. 1, 1984; Stats.1984, c. 1562,§ 13; Stats.1985, c. 1324, § 3; Stats.1994,
c. 451 (A.B.2470), § 12; Stats.1993-94, 1st Ex.Sess., c. 33 (S.B.36), § 12.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
As added in 1967, the section read:
"Any person who shall knowingly supply, sell, give, or allow possession or control of a firearm to any

person who is a mental patient in any hospital or institution, or on leave of absence from any
hospital or institution, shall be punishable by imprisonment in a county jail not exceeding one year
or by fine not exceeding five hundred dollars ($500), or by both fine and imprisonment."

The 1969 amendment inserted "public or private" preceding the first use of the term "hospital or
institution"; inserted "such" preceding the second use of the term "hospital or institution"; inserted
"for a period of" preceding "not exceeding"; and substituted a comma for "or" following "one year".

The 1970 amendment substituted "any deadly weapon as defined in subdivision (f) of Section 3024 of
the Penal Code" for "a firearm" (subsequently amended; see 1976 amendment note); and inserted "in
a state prison for a period of not exceeding five years or" following "imprisonment" (subsequently
amended; see 1976 amendment note).

The 1976 amendment substituted "Section 12022" for "subdivision (f) of Section 3024"; and deleted,
following "state prison", the words "for a period of not exceeding five years".

The 1983 amendment increased the maximum fine from $500 to $1,000.
The 1984 amendment substituted "firearm or deadly weapon to any person described in Section 8100 or

8103" for "deadly weapon as defined in Section 12022 of the Penal Code to any person who is a
mental patient in any public or private hospital or institution or on leave of absence from any such
hospital or institution" in the first sentence; and added the second sentence.

The 1985 amendment rewrote the second sentence which formerly read:  "For the purposes of this
section, "deadly weapon' means any weapon, the possession or concealed carrying of which is
prohibited by Section 12020 of the Penal Code."

The 1994 amendment rewrote the section, which had read:
"Any person who shall knowingly supply, sell, give, or allow possession or control of any firearm or

deadly weapon to any person described in Section 8100 or 8103 shall be punishable by
imprisonment in a state prison, or in a county jail for a period of not exceeding one year, by a fine of
not exceeding one thousand dollars ($1,000), or by both such fine and imprisonment. "Deadly
weapon,' as used in this section has the meaning prescribed by Section 8100."

Stats.1994, c. 451 (A.B.2470), was approved by the Governor and filed with the Secretary of State on
Sept. 9, 1994; Stats.1993-94, 1st Ex.Sess., c. 33 (S.B.36), was approved and filed on Sept. 21, 1994.

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

Section 17 of Stats.1994, c. 451 (A.B.2470), provides:
"This bill shall become operative only if Assembly Bill 2428 of the 1993-94 Regular Session of the

Legislature [Stats.1994, c. 454] is chaptered and becomes effective on or before January 1, 1995."
Text of § 8101 as amended by Stats.1994, c. 451, read:
"(a) Any person who shall knowingly supply, sell, give, or allow possession or control of a deadly

weapon to any person described in Section 8100 or 8103 shall be punishable by imprisonment in the
state prison, or in a county jail for a period of not exceeding one year, by a fine of not exceeding one
thousand dollars ($1,000), or by both the fine and imprisonment.



"(b) Any person who shall knowingly supply, sell, give, or allow possession or control of a firearm to
any person described in Section 8100 or 8103 shall be punished by imprisonment in the state prison
for two, three, or four years.

"(c) "Deadly weapon,' as used in this section, has the meaning prescribed by Section 8100."
Derivation: Former § 5151, added by Stats.1965, c. 391, p. 1635, § 4.
Former § 5671, added by Stats.1957, c. 1915, p. 3346, § 1.

Research References

Cross References

Felony, see Penal Code §§ 17, 18.
Misdemeanor, see Penal Code §§ 17, 19, 19.2.
Punishment for misdemeanor, see Penal Code §§ 19, 19.2.
1998 Main Volume

Collateral References:

Witkin & Epstein, Criminal Law (2d ed) §§1090, 1098A, 1641
Cal Jur 3d Crim L §3456

§ 8102. Confiscation and custody of firearms or other deadly weapons; procedure for return of weapon;
notice 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) Whenever a person, who has been detained or apprehended for examination of his or her mental condition or
who is a person described in Section 8100 or 8103, is found to own, have in his or her possession or under his
or her control, any firearm whatsoever, or any other deadly weapon, the firearm or other deadly weapon shall be
confiscated by any law enforcement agency or peace officer, who shall retain custody of the firearm or other
deadly weapon.

"Deadly weapon," as used in this section, has the meaning prescribed by Section 8100.

(b) Upon confiscation of any firearm or other deadly weapon from a person who has been detained or
apprehended for examination of his or her mental condition, the peace officer or law enforcement agency shall
notify the person of the procedure for the return of any firearm or other deadly weapon which has been
confiscated.

Where the person is released, the professional person in charge of the facility, or his or her designee, shall
notify the person of the procedure for the return of any firearm or other deadly weapon which may have been
confiscated.

Health facility personnel shall notify the confiscating law enforcement agency upon release of the detained
person, and shall make a notation to the effect that the facility provided the required notice to the person
regarding the procedure to obtain return of any confiscated firearm.

(c) Upon the release of a person as described in subdivision (b), the confiscating law enforcement agency shall
have 30 days to initiate a petition in the superior court for a hearing to determine whether the return of a firearm
or other deadly weapon would be likely to result in endangering the person or others, and to send a notice
advising the person of his or her right to a hearing on this issue.  The law enforcement agency may make an ex
parte application stating good cause for an order extending the time to file a petition.  Including any extension
of time granted in response to an ex parte request, a petition must be filed within 60 days of the release of the



person from a health facility.

(d) If the law enforcement agency does not initiate proceedings within the 30-day period, or the period of time
authorized by the court in an ex parte order issued pursuant to subdivision (c), it shall make the weapon
available for return.

(e) The law enforcement agency shall inform the person that he or she has 30 days to respond to the court clerk
to confirm his or her desire for a hearing, and that the failure to respond will result in a default order forfeiting
the confiscated firearm or weapon.  For the purpose of this subdivision, the person's last known address shall be
the address provided to the law enforcement officer by the person at the time of the person's detention or
apprehension.

(f) If the person responds and requests a hearing, the court clerk shall set a hearing, no later than 30 days from
receipt of the request.  The court clerk shall notify the person and the district attorney of the date, time, and
place of the hearing.

(g) If the person does not respond within 30 days of the notice, the law enforcement agency may file a petition
for order of default.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4183, § 42, operative July 1, 1969.  Amended by Stats.1979, c. 250, p. 540, §
1; Stats.1979, c. 730, p. 2548, § 174.5, operative Jan. 1, 1981; Stats.1985, c. 1324, § 3.5; Stats.1989, c. 921, § 1,
eff. Sept. 27, 1989; Stats.1991, c. 866 (A.B.363), § 8; Stats.1993, c. 606 (A.B.166), § 22, eff. Oct. 1, 1993;
Stats.1995, c. 328 (A.B.633), § 1; Stats.2000, c. 254 (S.B.2052), § 2; Stats.2001, c. 159 (S.B.662), § 192.)

Historical Notes

Law Revision Commission Comments

1979 Amendment
Section 8102 is amended to add the reference to a conservator. [14 Cal.L.Rev.Comm. Reports 962

(1978)].

Historical And Statutory Notes

2000 Legislation
Stats.2000, c. 254, in subd.(c), in the first sentence deleted ", unless good cause is shown," following

"30 days", and added the second sentence relating to ex parte applications by law enforcement
agencies; inserted subd.(d), relating to law enforcement agencies failure to initiate proceedings;
redesignated former subds.(d) to (f) as subds.(e) to (g), respectively; and deleted former subd.(g),
which read:

"(g) If the law enforcement agency does not initiate proceedings within the 30-day period, it shall make
the weapon available for return."

2001 Legislation
Stats.2001, c. 159 (S.B.662), made nonsubstantive changes to maintain the code.
Subordination of legislation by Stats.2001, c. 159 (S.B.662), to other 2001 legislation, see Historical and

Statutory Notes under Business and Professions Code § 27.
1998 Main Volume
The 1979 amendment by c. 250 added the second paragraph.
Amendment of this section by § 2 of Stats.1979, c. 250, p. 540, failed to become operative under the

provisions of § 3 of that Act.
The 1979 amendment by c. 730, amending c. 250, inserted in the first paragraph "or conservator"

following "guardian".
Under the provisions of § 187 of Stats.1979, c. 730, the 1979 amendment of this section by c. 250 was



given effect until Jan. 1, 1981, and then incorporated in the amendment by § 174.5 of c. 730,
operative Jan. 1, 1981.

Amendment of this section by § 174 of Stats.1979, c. 730, p. 2547, failed to become operative under the
provisions of § 187 of that Act.

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

Section 3 of Stats.1989, c. 921, provides:
"This act is an urgency statute necessary for the immediate preservation of the public peace, health, or

safety within the meaning of Article IV of the Constitution and shall go into immediate effect.  The
facts constituting the necessity are:

"It is essential that a constitutionally sound mechanism authorizing a procedure for the confiscation of
firearms or other deadly weapons in the hands of persons taken into custody for evaluation of their
mental condition, always be available to law enforcement agencies.

"The case of Bryte v. City of La Mesa (207 Cal.App.3d 687; modified 208 Cal.App.3d 544b; petition for
review denied on May 18, 1989 — Supreme Court No. S009261) has cast doubt upon the validity of
the current statutory authority regarding confiscation of these weapons.  This doubt and the great
danger which would result if law enforcement agencies are left with no statutory authority to
confiscate these weapons, make it necessary that this bill take effect immediately."

The 1993 amendment, in subd.(a), inserted a comma following "Whenever a person"; in the second
paragraph of subd.(b) following "person is released" deleted "without judicial commitment"; and in
subd.(c) following "release of a person" deleted "without judicial commitment".

The 1995 amendment, in subd.(c), relating to the time period for a petition, substituted "30" for "10";
and, in subd.(g), relating to return of a weapon, substituted "30-day" for "10-day".

Derivation: Former § 5152, added by Stats.1965, c. 391, p. 1635, § 4.
Former § 5672, added by Stats.1957, c. 1915, p. 3346, § 1.

Research References

Cross References

Peace officer, defined, see Welfare and Institutions Code § 5008.

Law Review And Journal Commentaries

Constitutional limits on using civil remedies to achieve criminal objectives: Understanding and
transcending the criminal-civil law distinction.  Mary M. Cheh, 42 Hastings L.J. 1325 (1991).

Review of Selected 1991 California Legislation.  23 Pac.L.J. 607 (1992).
Review of Selected 1993 California Legislation. 25 Pac.L.J. 535 (1994).
1998 Main Volume

Library References

Recommendations relating to Guardianship-Conservatorship Law.  14 Cal.L.Rev.Comm. Reports
501 (1978).

United States Code Annotated

Disaster relief, firearms policies, prohibition on confiscation, see 42 U.S.C.A. § 5207.

Collateral References:

Witkin, Summary (9th ed) Const Law §538
Witkin & Epstein, Criminal Law (2d ed) §1099



Notes Of Decisions

Burden of proof 7
Detention 1.5
Discretion of court 1.3
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1. Validity

Procedural requirements of statute governing confiscation of firearms of persons detained for mental health
evaluation satisfy requirements of procedural due process; statute places onus upon law enforcement to initiate
the forfeiture proceeding, and to bear the burden of proof on the issue of the danger presented by return of the
weapons. Rupf v. Yan (App. 1 Dist. 2000) 102 Cal.Rptr.2d 157, 85 Cal.App.4th 411. Constitutional Law 
4078; Constitutional Law  4460; Weapons  3

Former mental health detainee's right to return of firearms confiscated following his detention was not
fundamental right under Second Amendment to United States Constitution, and statute permitting such
confiscation was therefore not subject to strict scrutiny upon detainee's substantive due process challenge
thereto; Second Amendment guaranteed no right to keep and bear a firearm having no reasonable relationship to
preservation or efficiency of well regulated militia, and rights thereunder were held by states and did not protect
possession of a weapon by a private citizen. Rupf v. Yan (App. 1 Dist. 2000) 102 Cal.Rptr.2d 157, 85
Cal.App.4th 411. Constitutional Law  4460; Searches And Seizures  84

Statute permitting confiscation of firearms from persons detained for mental evaluation bore requisite rational
relationship to legitimate governmental purpose of allowing authorities to confiscate firearms in emergency
situations and keep firearms from mentally unstable persons, satisfying requirements of substantive due
process, despite absence of any statutory requirement of relationship between detainee's possession of firearms
and incident precipitating detention; legislature could reasonably have believed that persons apparently
mentally unstable and presenting danger to themselves or to others should be denied access to firearms they
owned or possessed. Rupf v. Yan (App. 1 Dist. 2000) 102 Cal.Rptr.2d 157, 85 Cal.App.4th 411. Constitutional
Law  4460; Searches And Seizures  12

Statute permitting confiscation of firearms from persons detained for mental evaluation did not place
unnecessary and unreasonable restriction on use of private property, in violation of substantive due process;
purpose of statute was to directly safeguard public health and safety, by allowing law enforcement officers to
confiscate any firearm in possession or control of person appropriately detained or apprehended for mental
examination, which purpose amounted to reasonable exercise of the police power, and statute contained limits
on police power to confiscate and retain firearms and required their prompt return unless return would likely
endanger gun owner or others. Rupf v. Yan (App. 1 Dist. 2000) 102 Cal.Rptr.2d 157, 85 Cal.App.4th 411.
Constitutional Law  4460; Searches And Seizures  12

Statute permitting confiscation of firearms from persons detained for mental evaluation was not
unconstitutionally vague or overbroad for failing to narrowly limit time frame of court's inquiry into risk of
danger posed by detainee to date of detainee's release from detention or to date of hearing; purpose of statute
was to protect detainees and others should detainee's judgment or mental balance remain or again become



impaired, and court was entitled to consider whether circumstances leading to original detention were capable
of recurring and whether possession or control of confiscated weapons under such circumstances would pose
risk to detainee or others. Rupf v. Yan (App. 1 Dist. 2000) 102 Cal.Rptr.2d 157, 85 Cal.App.4th 411.
Constitutional Law  1133; Constitutional Law  4460; Searches And Seizures  12; Constitutional
Law  1144

Fact that judge, rather than medical professional, was responsible for ultimate assessment of danger posed by
person detained for mental evaluation did not render statute permitting confiscation of firearms from such
persons unconstitutionally vague or overbroad; statute afforded both detainee and authorities opportunity to
present evidence of detainee's mental condition, including testimony of medical professionals, and judge's task
was to consider evidence presented, weigh credibility of witnesses, and render decision. Rupf v. Yan (App. 1
Dist. 2000) 102 Cal.Rptr.2d 157, 85 Cal.App.4th 411. Constitutional Law  1133; Constitutional Law 
4460; Searches And Seizures  12; Constitutional Law  1144

Statute permitting confiscation of firearms from persons detained for mental evaluation was not
unconstitutionally overinclusive, either on its face or as applied to particular detainee, despite fact that police
authority to confiscate weapons was not restricted to those weapons in detainee's immediate physical proximity
or control, but rather extended to all weapons owned by a detainee; grant of broad authority was justified by
safety concerns, and only guns confiscated from particular detainee were those within his control at time of
incident leading to his detention for evaluation. Rupf v. Yan (App. 1 Dist. 2000) 102 Cal.Rptr.2d 157, 85
Cal.App.4th 411. Constitutional Law  1144; Searches And Seizures  12

Statute permitting confiscation of firearms from persons detained for mental evaluation was not
unconstitutionally underinclusive, despite fact that it did not prohibit detainees from acquiring new firearms.
Rupf v. Yan (App. 1 Dist. 2000) 102 Cal.Rptr.2d 157, 85 Cal.App.4th 411. Searches And Seizures  12

Statute permitting confiscation and retention of firearms from persons detained for mental evaluation was not
unconstitutionally vague on its face, despite former detainee's contention that standard for retention of
confiscated weapons, requiring court to determine if detainee presented danger to himself or others, was
insufficiently objective; identical standard was found in other statutes of related import, and persons of common
intelligence would not be required to guess as to its meaning or likely to differ as to its applications. Rupf v.
Yan (App. 1 Dist. 2000) 102 Cal.Rptr.2d 157, 85 Cal.App.4th 411. Constitutional Law  4460; Searches
And Seizures  12

Statute permitting confiscation and retention of firearms from persons detained for mental evaluation was not
unconstitutionally vague as applied to particular former detainee, despite detainee's contention that court
misconstrued nature of firearms seized and would not return firearms to anyone suffering "the least bit" of
"mental imbalance"; record was clear as to nature of firearms seized, court described firearms accurately in its
statement of decision, and statement of decision clearly set forth factors court considered in assessing risk
imposed by return of firearms to detainee. Rupf v. Yan (App. 1 Dist. 2000) 102 Cal.Rptr.2d 157, 85
Cal.App.4th 411. Constitutional Law  4460; Searches And Seizures  12

Statute authorizing seizure and possible forfeiture of weapons belonging to persons detained for examination
due to their mental condition provides requisite notice and opportunity to be heard, and thus satisfies due
process requirements; statute, which requires return of weapons unless law enforcement agency timely files a
petition to determine whether returning weapons would present a danger, places onus on law enforcement to
initiate forfeiture proceeding, and mandates notification regarding procedure to be followed. People v. One
Ruger .22-Caliber Pistol (App. 2 Dist. 2000) 100 Cal.Rptr.2d 780, 84 Cal.App.4th 310, rehearing denied,
review denied. Constitutional Law  4078; Weapons  3

This section, which permits confiscation of deadly weapons in possession of detainee for mental examination,
but which permits release only upon order of Superior Court, violated due process; this section contained no
provision for administrative review after seizure and required detainee to prepare formal pleadings, pay filing
fee, and participate in Superior Court action. Bryte v. City of La Mesa (App. 4 Dist. 1989) 255 Cal.Rptr. 64,



207 Cal.App.3d 687, rehearing denied and modified, review denied. Constitutional Law  4460; Searches
And Seizures  12

1.3. Discretion of court

Trial court acted within its discretion in denying mental patient's motion for reconsideration of judgment
sustaining five-year firearm prohibition and ordering patient's weapons forfeited, where patient did not offer
any new evidence that could not have been presented at the initial hearing. People v. Keil (App. 2 Dist. 2008)
73 Cal.Rptr.3d 600, 161 Cal.App.4th 34. Weapons  16

1.5. Detention

Statutes permitting confiscation of weapons of persons who have been apprehended or detained as presenting a
danger to themselves or other, and who have been evaluated in some fashion by a mental health professional,
did not authorize forfeiture of weapons belonging to person, who, while subject to detention by police officers
based on information from his parents, was never apprehended or detained or evaluated by mental health
professionals. City of San Diego v. Kevin B.(App. 4 Dist. 2004) 13 Cal.Rptr.3d 450, 118 Cal.App.4th 933.
Forfeitures  4

2. Hearing

Finding deadly weapons in possession of person who has been taken into custody for mental illness is "unusual
circumstance" which permits postponement of due process notice and hearing requirements until after seizure of
weapons. Bryte v. City of La Mesa (App. 4 Dist. 1989) 255 Cal.Rptr. 64, 207 Cal.App.3d 687, rehearing denied
and modified, review denied. Constitutional Law  4460; Searches And Seizures  191; Searches And
Seizures  199

3. Witnesses

Testimony of psychiatrist who examines person detained for examination due to his mental condition is
admissible, in proceeding seeking forfeiture of weapons belonging to such a person, under exception to
patient-psychotherapist privilege for situations in which patient presents danger to himself or others. People v.
One Ruger .22-Caliber Pistol (App. 2 Dist. 2000) 100 Cal.Rptr.2d 780, 84 Cal.App.4th 310, rehearing denied,
review denied. Witnesses  208(1)

Testimony of psychiatrist that he had treated patient who was detained due to his mental condition, and that he
believed patient should be deprived of firearms "for his own safety and also for the safety of the public at
large," provided substantial evidence to support order requiring forfeiture of firearms possessed by patient.
People v. One Ruger .22-Caliber Pistol (App. 2 Dist. 2000) 100 Cal.Rptr.2d 780, 84 Cal.App.4th 310, rehearing
denied, review denied. Weapons  16

4. Nature of proceedings

Proceedings on petition of county sheriff's department for leave of court to retain firearms confiscated from
person detained for mental evaluation were judicial, rather than administrative, in nature; petition stated that it
sought "judicial determination," detainee filed formal pleadings, including demurrer, exhibits thereto, and
points and authorities in superior court, and both initial hearing and rehearing were heard in superior court by
superior court judge. Rupf v. Yan (App. 1 Dist. 2000) 102 Cal.Rptr.2d 157, 85 Cal.App.4th 411. Weapons 
16

5. Evidence

Evidence from which court could infer that person detained for mental evaluation had attempted suicide by
taking overdose of prescription drug he unlawfully possessed, that he did so because he was depressed, that he
refused to admit that he had ever been depressed or suicidal, that he had refused to seek counseling for
depression, and that depression was likely to recur, was sufficient to support finding that return of
semiautomatic weapons seized from detainee upon his detention was likely to pose danger to him and to others.



Rupf v. Yan (App. 1 Dist. 2000) 102 Cal.Rptr.2d 157, 85 Cal.App.4th 411. Weapons  16

6. Forfeiture proceedings

Trial court's finding, in ordering that firearm collection of patient who had been held for evaluation in
psychiatric facility be forfeited to police department, that return of firearms to patient would result in danger to
patient and others, was supported by substantial evidence, including patient's admission that he threatened to
shoot himself after learning his wife was having an affair, and his therapist's conclusions that patient had "mild
to moderate level of depression, and was likely to feel unhappy, indecisive, unappreciated, misunderstood,
moody, tense, anxious, self-defeating, self-punishing, and uneven in his judgment and forethought. People v.
Keil (App. 2 Dist. 2008) 73 Cal.Rptr.3d 600, 161 Cal.App.4th 34. Weapons  16

The onus is upon the law enforcement agency in possession of weapons confiscated from the owner due to
mental illness to initiate a proceeding for forfeiture of the weapons. People v. Keil (App. 2 Dist. 2008) 73
Cal.Rptr.3d 600, 161 Cal.App.4th 34. Weapons  16

7. Presumptions and burden of proof

A law enforcement agency in possession of weapons confiscated from the owner due to mental illness bears the
burden of proof on the issue of the danger presented by returning the weapons, in a proceeding for forfeiture of
the weapons. People v. Keil (App. 2 Dist. 2008) 73 Cal.Rptr.3d 600, 161 Cal.App.4th 34. Weapons  16

8. Standard of review

The Court of Appeal applies the substantial evidence standard of review to a trial court's determination that
return of firearms that have been confiscated due to the owner's mental illness would be likely to result in
endangering appellant or other persons. People v. Keil (App. 2 Dist. 2008) 73 Cal.Rptr.3d 600, 161 Cal.App.4th
34. Weapons  16

§ 8103. Particular persons; weapons restrictions; violations; punishment 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a)(1) No person who after October 1, 1955, has been adjudicated by a court of any state to be a danger to
others as a result of a mental disorder or mental illness, or who has been adjudicated to be a mentally disordered
sex offender, shall purchase or receive, or attempt to purchase or receive, or have in his or her possession,
custody, or control any firearm or any other deadly weapon unless there has been issued to the person a
certificate by the court of adjudication upon release from treatment or at a later date stating that the person may
possess a firearm or any other deadly weapon without endangering others, and the person has not, subsequent to
the issuance of the certificate, again been adjudicated by a court to be a danger to others as a result of a mental
disorder or mental illness.

(2) The court shall immediately notify the Department of Justice of the court order finding the individual to be a
person described in paragraph (1).  The court shall also notify the Department of Justice of any certificate
issued as described in paragraph (1).

(b)(1) No person who has been found, pursuant to Section 1026 of the Penal Code or the law of any other state
or the United States, not guilty by reason of insanity of murder, mayhem, a violation of Section 207, 209, or
209.5 of the Penal Code in which the victim suffers intentionally inflicted great bodily injury, carjacking or
robbery in which the victim suffers great bodily injury, a violation of Section 451 or 452 of the Penal Code
involving a trailer coach, as defined in Section 635 of the Vehicle Code, or any dwelling house, a violation of
paragraph (1) or (2) of subdivision (a) of Section 262 or paragraph (2) or (3) of subdivision (a) of Section 261
of the Penal Code, a violation of Section 459 of the Penal Code in the first degree, assault with intent to commit
murder, a violation of Section 220 of the Penal Code in which the victim suffers great bodily injury, a violation



of Section 12303.1, 12303.2, 12303.3, 12308, 12309, or 12310 of the Penal Code, or of a felony involving
death, great bodily injury, or an act which poses a serious threat of bodily harm to another person, or a violation
of the law of any other state or the United States that includes all the elements of any of the above felonies as
defined under California law, shall purchase or receive, or attempt to purchase or receive, or have in his or her
possession or under his or her custody or control any firearm or any other deadly weapon.

(2) The court shall immediately notify the Department of Justice of the court order finding the person to be a
person described in paragraph (1).

(c)(1) No person who has been found, pursuant to Section 1026 of the Penal Code or the law of any other state
or the United States, not guilty by reason of insanity of any crime other than those described in subdivision (b)
shall purchase or receive, or attempt to purchase or receive, or shall have in his or her possession, custody, or
control any firearm or any other deadly weapon unless the court of commitment has found the person to have
recovered sanity, pursuant to Section 1026.2 of the Penal Code or the law of any other state or the United
States.

(2) The court shall immediately notify the Department of Justice of the court order finding the person to be a
person described in paragraph (1).  The court shall also notify the Department of Justice when it finds that the
person has recovered his or her sanity.

(d)(1) No person found by a court to be mentally incompetent to stand trial, pursuant to Section 1370 or 1370.1
of the Penal Code or the law of any other state or the United States, shall purchase or receive, or attempt to
purchase or receive, or shall have in his or her possession, custody, or control any firearm or any other deadly
weapon, unless there has been a finding with respect to the person of restoration to competence to stand trial by
the committing court, pursuant to Section 1372 of the Penal Code or the law of any other state or the United
States.

(2) The court shall immediately notify the Department of Justice of the court order finding the person to be
mentally incompetent as described in paragraph (1).  The court shall also notify the Department of Justice when
it finds that the person has recovered his or her competence.

(e)(1) No person who has been placed under conservatorship by a court, pursuant to Section 5350 or the law of
any other state or the United States, because the person is gravely disabled as a result of a mental disorder or
impairment by chronic alcoholism shall purchase or receive, or attempt to purchase or receive, or shall have in
his or her possession, custody, or control any firearm or any other deadly weapon while under the
conservatorship if, at the time the conservatorship was ordered or thereafter, the court which imposed the
conservatorship found that possession of a firearm or any other deadly weapon by the person would present a
danger to the safety of the person or to others.  Upon placing any person under conservatorship, and prohibiting
firearm or any other deadly weapon possession by the person, the court shall notify the person of this
prohibition.

(2) The court shall immediately notify the Department of Justice of the court order placing the person under
conservatorship and prohibiting firearm or any other deadly weapon possession by the person as described in
paragraph (1).  The notice shall include the date the conservatorship was imposed and the date the
conservatorship is to be terminated.  If the conservatorship is subsequently terminated before the date listed in
the notice to the Department of Justice or the court subsequently finds that possession of a firearm or any other
deadly weapon by the person would no longer present a danger to the safety of the person or others, the court
shall immediately notify the Department of Justice.

(3) All information provided to the Department of Justice pursuant to paragraph (2) shall be kept confidential,
separate, and apart from all other records maintained by the Department of Justice, and shall be used only to
determine eligibility to purchase or possess firearms or other deadly weapons.  Any person who knowingly
furnishes that information for any other purpose is guilty of a misdemeanor.  All the information concerning
any person shall be destroyed upon receipt by the Department of Justice of notice of the termination of



conservatorship as to that person pursuant to paragraph (2).

(f)(1) No person who has been (A) taken into custody as provided in Section 5150 because that person is a
danger to himself, herself, or to others, (B) assessed within the meaning of Section 5151, and (C) admitted to a
designated facility within the meaning of Sections 5151 and 5152 because that person is a danger to himself,
herself, or others, shall own, possess, control, receive, or purchase, or attempt to own, possess, control, receive,
or purchase any firearm for a period of five years after the person is released from the facility.  A person
described in the preceding sentence, however, may own, possess, control, receive, or purchase, or attempt to
own, possess, control, receive, or purchase any firearm if the superior court has, pursuant to paragraph (5),
found that the People of the State of California have not met their burden pursuant to paragraph (6).

(2)(A) For each person subject to this subdivision, the facility shall immediately, on the date of admission,
submit a report to the Department of Justice, on a form prescribed by the Department of Justice, containing
information that includes, but is not limited to, the identity of the person and the legal grounds upon which the
person was admitted to the facility.

Any report submitted pursuant to this paragraph shall be confidential, except for purposes of the court
proceedings described in this subdivision and for determining the eligibility of the person to own, possess,
control, receive, or purchase a firearm.

(B) Commencing July 1, 2012, facilities shall submit reports pursuant to this paragraph exclusively by
electronic means, in a manner prescribed by the Department of Justice.

(3) Prior to, or concurrent with, the discharge, the facility shall inform a person subject to this subdivision that
he or she is prohibited from owning, possessing, controlling, receiving, or purchasing any firearm for a period
of five years.  Simultaneously, the facility shall inform the person that he or she may request a hearing from a
court, as provided in this subdivision, for an order permitting the person to own, possess, control, receive, or
purchase a firearm.  The facility shall provide the person with a form for a request for a hearing.  The
Department of Justice shall prescribe the form.  Where the person requests a hearing at the time of discharge,
the facility shall forward the form to the superior court unless the person states that he or she will submit the
form to the superior court.

(4) The Department of Justice shall provide the form upon request to any person described in paragraph (1).
The Department of Justice shall also provide the form to the superior court in each county.  A person described
in paragraph (1) may make a single request for a hearing at any time during the five-year period.  The request
for hearing shall be made on the form prescribed by the department or in a document that includes equivalent
language.

(5) Any person who is subject to paragraph (1) who has requested a hearing from the superior court of his or her
county of residence for an order that he or she may own, possess, control, receive, or purchase firearms shall be
given a hearing.  The clerk of the court shall set a hearing date and notify the person, the Department of Justice,
and the district attorney.  The People of the State of California shall be the plaintiff in the proceeding and shall
be represented by the district attorney.  Upon motion of the district attorney, or on its own motion, the superior
court may transfer the hearing to the county in which the person resided at the time of his or her detention, the
county in which the person was detained, or the county in which the person was evaluated or treated.  Within
seven days after the request for a hearing, the Department of Justice shall file copies of the reports described in
this section with the superior court.  The reports shall be disclosed upon request to the person and to the district
attorney.  The court shall set the hearing within 30 days of receipt of the request for a hearing.  Upon showing
good cause, the district attorney shall be entitled to a continuance not to exceed 14 days after the district
attorney was notified of the hearing date by the clerk of the court.  If additional continuances are granted, the
total length of time for continuances shall not exceed 60 days.  The district attorney may notify the county
mental health director of the hearing who shall provide information about the detention of the person that may
be relevant to the court and shall file that information with the superior court.  That information shall be
disclosed to the person and to the district attorney.  The court, upon motion of the person subject to paragraph



(1) establishing that confidential information is likely to be discussed during the hearing that would cause harm
to the person, shall conduct the hearing in camera with only the relevant parties present, unless the court finds
that the public interest would be better served by conducting the hearing in public.  Notwithstanding any other
law, declarations, police reports, including criminal history information, and any other material and relevant
evidence that is not excluded under Section 352 of the Evidence Code shall be admissible at the hearing under
this section.

(6) The people shall bear the burden of showing by a preponderance of the evidence that the person would not
be likely to use firearms in a safe and lawful manner.

(7) If the court finds at the hearing set forth in paragraph (5) that the people have not met their burden as set
forth in paragraph (6), the court shall order that the person shall not be subject to the five-year prohibition in
this section on the ownership, control, receipt, possession or purchase of firearms.  A copy of the order shall be
submitted to the Department of Justice.  Upon receipt of the order, the Department of Justice shall delete any
reference to the prohibition against firearms from the person's state mental health firearms prohibition system
information.

(8) Where the district attorney declines or fails to go forward in the hearing, the court shall order that the person
shall not be subject to the five-year prohibition required by this subdivision on the ownership, control, receipt,
possession, or purchase of firearms.  A copy of the order shall be submitted to the Department of Justice.  Upon
receipt of the order, the Department of Justice shall, within 15 days, delete any reference to the prohibition
against firearms from the person's state mental health firearms prohibition system information.

(9) Nothing in this subdivision shall prohibit the use of reports filed pursuant to this section to determine the
eligibility of persons to own, possess, control, receive, or purchase a firearm if the person is the subject of a
criminal investigation, a part of which involves the ownership, possession, control, receipt, or purchase of a
firearm.

(g)(1) No person who has been certified for intensive treatment under Section 5250, 5260, or 5270.15 shall
own, possess, control, receive, or purchase, or attempt to own, possess, control, receive, or purchase any firearm
for a period of five years.

Any person who meets the criteria contained in subdivision (e) or (f) who is released from intensive treatment
shall nevertheless, if applicable, remain subject to the prohibition contained in subdivision (e) or (f).

(2)(A) For each person certified for intensive treatment under paragraph (1), the facility shall immediately
submit a report to the Department of Justice, on a form prescribed by the department, containing information
regarding the person, including, but not limited to, the legal identity of the person and the legal grounds upon
which the person was certified.  Any report submitted pursuant to this paragraph shall only be used for the
purposes specified in paragraph (2) of subdivision (f).

(B) Commencing July 1, 2012, facilities shall submit reports pursuant to this paragraph exclusively by
electronic means, in a manner prescribed by the Department of Justice.

(3) Prior to, or concurrent with, the discharge of each person certified for intensive treatment under paragraph
(1), the facility shall inform the person of that information specified in paragraph (3) of subdivision (f).

(4) Any person who is subject to paragraph (1) may petition the superior court of his or her county of residence
for an order that he or she may own, possess, control, receive, or purchase firearms.  At the time the petition is
filed, the clerk of the court shall set a hearing date and notify the person, the Department of Justice, and the
district attorney.  The People of the State of California shall be the respondent in the proceeding and shall be
represented by the district attorney.  Upon motion of the district attorney, or on its own motion, the superior
court may transfer the petition to the county in which the person resided at the time of his or her detention, the
county in which the person was detained, or the county in which the person was evaluated or treated.  Within
seven days after receiving notice of the petition, the Department of Justice shall file copies of the reports
described in this section with the superior court.  The reports shall be disclosed upon request to the person and



to the district attorney.  The district attorney shall be entitled to a continuance of the hearing to a date of not less
than 14 days after the district attorney was notified of the hearing date by the clerk of the court.  The district
attorney may notify the county mental health director of the petition, and the county mental health director shall
provide information about the detention of the person that may be relevant to the court and shall file that
information with the superior court.  That information shall be disclosed to the person and to the district
attorney.  The court, upon motion of the person subject to paragraph (1) establishing that confidential
information is likely to be discussed during the hearing that would cause harm to the person, shall conduct the
hearing in camera with only the relevant parties present, unless the court finds that the public interest would be
better served by conducting the hearing in public.  Notwithstanding any other provision of law, any declaration,
police reports, including criminal history information, and any other material and relevant evidence that is not
excluded under Section 352 of the Evidence Code, shall be admissible at the hearing under this section.  If the
court finds by a preponderance of the evidence that the person would be likely to use firearms in a safe and
lawful manner, the court may order that the person may own, control, receive, possess, or purchase firearms.  A
copy of the order shall be submitted to the Department of Justice.  Upon receipt of the order, the Department of
Justice shall delete any reference to the prohibition against firearms from the person's state mental health
firearms prohibition system information.

(h) For all persons identified in subdivisions (f) and (g), facilities shall report to the Department of Justice as
specified in those subdivisions, except facilities shall not report persons under subdivision (g) if the same
persons previously have been reported under subdivision (f).

Additionally, all facilities shall report to the Department of Justice upon the discharge of persons from whom
reports have been submitted pursuant to subdivision (f) or (g).  However, a report shall not be filed for persons
who are discharged within 31 days after the date of admission.

(i) Every person who owns or possesses or has under his or her custody or control, or purchases or receives, or
attempts to purchase or receive, any firearm or any other deadly weapon in violation of this section shall be
punished by imprisonment in the state prison or in a county jail for not more than one year.

(j) "Deadly weapon," as used in this section, has the meaning prescribed by Section 8100.

CREDIT(S)
(Added by Stats.1967, c. 1667, p. 4183, § 42, operative July 1, 1969.  Amended by Stats.1969, c. 722, p. 1452,
§ 62, eff. Aug. 8, 1969, operative July 1, 1969; Stats.1978, c. 187, p. 419, § 1; Stats.1982, c. 1409, § 1;
Stats.1984, c. 1562, § 14; Stats.1985, c. 1324, § 4; Stats.1990, c. 9 (A.B.497), § 16; Stats.1990, c. 177
(S.B.830), § 8, eff. June 27, 1990, operative Jan. 1, 1991; Stats.1991, c. 955 (A.B.242), § 10; Stats.1992, c.
1326 (A.B.3552), § 17; Stats.1993, c. 610 (A.B.6), § 34, eff. Oct. 1, 1993; Stats.1993, c. 611 (S.B.60), § 38, eff.
Oct. 1, 1993; Stats.1994, c. 224 (S.B.1436), § 11; Stats.1996, c. 1075 (S.B.1444), § 21; Stats.1999, c. 578
(A.B.1587), § 1, eff. Sept. 29, 1999; Stats.2010, c. 178 (S.B.1115),§ 104, operative Jan. 1, 2012; Stats.2010, c.
344 (A.B.302), § 1.)

Operative Effect

The amendment by Stats.1999, c. 578 (A.B.1587), § 1, did not go into effect until 30
days after the events specified in § 2 of that Act, which were satisfied pursuant to

Information Bulletin No. 99-09-FD issued by the California Department of Justice,
Firearms Division on Dec. 22, 1999.

Historical Notes

Historical And Statutory Notes

2010 Main Volume
The 1969 amendment revised the section to apply to situations in which one has been adjudicated to be a



danger to others, instead of situations of involuntary commitment, and to refer to the "medical
director," instead of the "superintendent."

Section 66 of Stats.1969, c. 722, p. 1454, provided:
"Section 1.1 of this act [amending Penal Code § 12021.6] shall not become operative unless Senate Bill

No. 1410 is enacted and Assembly Bill No. 2165 is not enacted [neither bill was enacted].  In such
case Section 1.1 of this act shall become operative at the same time Senate Bill No. 1410 becomes
operative and at that time Section 8103 of the Welfare and Institutions Code as amended by Section
62 of this act is repealed."

The 1978 amendment added what is now subd.(b).
The 1982 amendment inserted in subd.(b) "or the law of any state or the United States" following

"Section 1026 of the Penal Code"; inserted in subd.(b) ", or a violation of the law of any other state
or the United States which includes all elements of any of the above felonies as defined under
California Law," following "serious threat of bodily harm to another person"; substituted in subd.(c)
"felony which is punishable by imprisonment in the state prison, or in the county jail for not more
than one year, and which is subject to subdivision (b) of Section 17 of the Penal Code" for
"misdemeanor"; and rewrote the provisions of subd.(a)(1), which read:

"No person who has been adjudicated by a court to be a danger to others as a result of a mental disorder
or mental illness, after October 1, 1955, shall have in his possession or under his custody or control
any firearm unless there has been issued to such person a certificate as hereafter described in this
section and such person has not, subsequent to the issuance of such certificate, again been
adjudicated by a court to be a danger to others as a result of a mental disorder or mental illness."

The 1984 amendment rewrote this section.
The 1985 amendment inserted, throughout the section, references to "or any other deadly weapon"; and

added subd.(g) defining "Deadly weapon".
Stats.1990, c. 177 (S.B.830), in subds.(a)(1) and (b)(1), inserted "purchase or receive, or attempt to

purchase or receive, or"; in subds.(c)(1), (d)(1) and (e)(1), inserted "purchase or receive, or attempt
to purchase or receive, or shall"; added subds.(f), (g) and (h); and made nonsubstantive changes
throughout.

Section 10 of Stats.1990, c. 177 (S.B.830), eff. June 27, 1990, provides:
"SEC. 10. If any provision of this act or the application thereof to any person or circumstances is held

invalid, that invalidity shall not affect other provisions or applications of the act which can be given
effect without the invalid provision or application, and to this end the provisions of this act are
severable."

The 1990 amendment of this section by c. 177 explicitly amended the 1990 amendment of this section
by c. 9.

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

The 1991 amendment made nonsubstantive changes in pars.(1) and (2) of subd.(f); and rewrote the first
sentence of par.(3) of subd.(f), which read:

"Upon admission of a person subject to this subdivision, the facility shall inform the person that he or
she is prohibited from owning, possessing, controlling, receiving, or purchasing any firearm for a
period of five years."

The 1992 amendment, in subd.(f)(1), in the second sentence, deleted "at or prior to being released, the
person is certified by the professional person in charge of the facility or his or her designee to be a
person who is likely to use firearms in a safe and lawful manner or if the" following "firearm if"; in
subd.(f)(2), in the second paragraph, deleted the second sentence, which read, "The state summary
criminal history may state that the person is prohibited from owning, possessing, controlling,
receiving, or purchasing a firearm under this subdivision or any other provision of law"; in
subd.(f)(4), inserted the eighth sentence relating to notification of county mental health director,
inserted the ninth sentence relating to disclosure of information, and inserted the tenth sentence
relating to confidential information; inserted subd.(f)(5) relating to use of reports to determine
eligibility; in subd.(h), in the second paragraph, inserted the second sentence relating to prohibition



on filing of report; and made nonsubstantive changes throughout.
The 1993 amendment, in subd.(b)(1), in the first sentence, inserted "carjacking or", substituted

"paragraph" for "subdivision", and inserted "subdivision (a) of".
Amendment of this section by § 34.5 of Stats.1993, c. 610, failed to become operative under the

provisions of § 56 of that Act.
Amendment of this section by § 39 of Stats.1993, c. 611, failed to become operative under the

provisions of § 61 of that Act, which provides:
"SEC. 61. Section 38.5 of this bill incorporates amendments to Section 8103 of the Welfare and

Institutions Code [c. 611 contained no § 38.5.  Both §§ 38 and 39 amended Welfare & Institutions
Code § 8103] proposed by both this bill and AB 1957 [A.B.1957 was not enrolled in 1993].  It shall
only become operative if (1) both bills are enacted and become effective on or before January 1,
1994, but this bill becomes operative first, (2) each bill amends Section 8103 of the Welfare and
Institutions Code, and (3) this bill is enacted after AB 1957, in which case Section 8103 of the
Welfare and Institutions Code, as amended by Section 38 of this bill, shall remain operative only
until the operative date of AB 1957, at which time Section 38.5 of this bill shall become operative."

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

The 1994 amendment, in subd.(b)(1), substituted "Section 207, 209, or 209.5" for "Section 207 or 209";
and made a nonsubstantive change.

The 1996 amendment inserted the reference to Penal Code § 262 in subd.(b)(1); and, in subd.(i),
substituted "shall be punished by imprisonment in the state prison or in a county jail for not more
than one year" for "is guilty of a felony which is punishable by imprisonment in the state prison, or
in the county jail for not more than one year, and which is subject to subdivision (b) of Section 17 of
the Penal Code".

Section 2 of Stats.1999, c. 578 (A.B.1587), provides:
"SEC. 2. The provisions of this bill shall not go into effect until 30 days after the Department of

Justice provides to the designated facilities, forms prescribed in paragraphs (2) and (3) of
subdivision (f) of Section 8103 of the Welfare and Institutions Code."

Publisher's Note: See Information Bulletin No. 99-09-D issued by the California Department of Justice
on Dec. 22, 1999 for forms mentioned in § 2 of Stats.1999, c. 578 (A.B.1587).

2010 Legislation
For operative effect provisions relating to Stats.2010, c. 178 (S.B.1115), see Historical and Statutory

Notes under Business and Professions Code § 7542.1.
Subordination of legislation by Stats.2010, c. 178 (S.B.1115), to other 2010 legislation, see Historical

and Statutory Notes under Business and Professions Code § 7542.1.
Stats.2010, c. 344 (A.B.302), in subd.(f)(2), inserted the subpar.(A) designation, in the second

paragraph, substituted "submitted pursuant to this paragraph" for "prescribed by this subdivision",
and added subpar.(B); in subd.(g)(2), inserted the subpar.(A) designation and added subpar.(B); and
made a nonsubstantive change.

2010 Main Volume
Derivation
Former § 5153, added by Stats.1965, c. 1220, p. 3038, § 1.

Research References

Cross References

Custodial or transportation officers, notification to state or local agency of restrictions on firearm
possession, see Penal Code § 832.17.

Felonies, definition and penalties, see Penal Code §§ 17 and 18.
License to carry a concealed weapon, denial or revocation, persons within prohibited class described



in this section, see Penal Code § 12050.
License to sell firearms at retail, forfeiture upon delivery of firearms to persons in prohibited classes

under this section, see Penal Code § 12071.
Misdemeanor, see Penal Code §§ 17, 19, 19.2.
Notification to agencies employing or taking applications for peace officers authorized to carry

firearms, see Penal Code §§ 832.15, 832.16.
Penalty for possession of loaded firearms or enumerated prohibited weapons within State Capitol,

legislative offices, etc., prosecution not precluded under this section, see Penal Code § 171c.
Permits, denial to issue, refusal to renew, and automatic revocation, alarm companies, see Business

and Professions Code §§ 7596.8, 7596.81, 7596.83.
Persons prohibited from obtaining firearms, providing fictitious or incorrect information, see Penal

Code § 12076.
Retention of title of firearms or ammunition acquired by bequest or intestate succession, see Penal

Code § 12020.

Law Review And Journal Commentaries

Crimes; licenses to carry concealed firearms.  Renee M. Cartier, 25 Pac. L.J. 553 (Jan. 1994).
Local gun bans in California: A futile exercise.  Don B. Kates & C.D. Michel, 41 U.S.F. L. Rev. 333

(2007).
Review of Selected 1990 California Legislation.  22 Pac. L.J. 484 (1991).
Review of Selected 1991 California Legislation.  23 Pac. L.J. 535 (1992).
Review of Selected 1993 California Legislation.  25 Pac. L.J. 513 (1994).
2010 Main Volume

Collateral References:

Witkin, Summary (9th ed) Torts §160
Witkin & Epstein, Criminal Law (2d ed) §§1090, 1097, 1098A, 1099, 1101, 1104, 1106, 1107A,

1107
The Rutter Group, Personal Injury (Flahavan, Rea, Kelly & Tenner) §2:922.16
B-W Cal Civil Practice: Probate and Trust Proceedings §30:28
Cal Jur 3d Crim L §1621; Gov Tort §§19, 64; Incomp §150; Law Enf §160; Weap §3
 Cal Digest of Official Reports 3d Series, Weapons §§3, 6.

Notes Of Decisions

Discretion of court 1
Duty to warn 2
Liability 3
Sufficiency of evidence 5
Wrongful death 4

1. Discretion of court

Trial court acted within its discretion in denying mental patient's motion for reconsideration of judgment
sustaining five-year firearm prohibition and ordering patient's weapons forfeited, where patient did not offer
any new evidence that could not have been presented at the initial hearing. People v. Keil (App. 2 Dist. 2008)
73 Cal.Rptr.3d 600, 161 Cal.App.4th 34. Weapons  352

2. Duty to warn

County mental health facility did not have duty to warn gun dealer, Department of Justice, or other law
enforcement agencies of patient's suicidal tendencies after discovering layaway ticket from gun dealer in



patient's possession where facility notified patient's parents of pending sale of the weapon. Katona v. Los
Angeles County (App. 2 Dist. 1985) 218 Cal.Rptr. 19, 172 Cal.App.3d 53, review denied. Health  703(2)

3. Liability

Neither the department of mental hygiene nor the superintendent of state hospitals is liable for injury or death of
person shot by former patient who has been certified by superintendent as being able to possess firearms
without endangering others. 46 Op.Atty.Gen. 146, 12-22-65.

4. Wrongful death

Suicide by handgun of former mental patient was type of injury which statute requiring Department of Justice to
investigate prospective handgun buyers sought to prevent; thus, complaint alleging that Department of Justice
failed to conduct investigation pursuant to statute and prevent acquisition of firearm by former mental patient
who then committed suicide with that weapon stated cause of action for wrongful death. Braman v. State of
California (App. 1 Dist. 1994) 33 Cal.Rptr.2d 608, 28 Cal.App.4th 344. States  112.2(1)

5. Sufficiency of evidence

Trial court's finding, in sustaining order that patient who had been held for evaluation in psychiatric facility not
be allowed to possess firearms for five years, that patient would not be likely to use firearms in a safe and
lawful manner, was supported by substantial evidence, including patient's admission that he threatened to shoot
himself after learning his wife was having an affair, and his therapist's conclusions that patient had mild to
moderate level of depression, and was likely to feel unhappy, indecisive, unappreciated, misunderstood, moody,
tense, anxious, self-defeating, self-punishing, and uneven in his judgment and forethought. People v. Keil (App.
2 Dist. 2008) 73 Cal.Rptr.3d 600, 161 Cal.App.4th 34. Weapons  133

§ 8104. Records necessary to identify persons coming within § 8100 or 8103; availability to Department
of Justice 

     •     Historical Notes     •     Research References

Section operative until Jan. 1, 2012.  See, also, section operative Jan. 1, 2012.
The State Department of Mental Health shall maintain in a convenient central location and shall make available
to the Department of Justice those records that the State Department of Mental Health has in its possession that
are necessary to identify persons who come within Section 8100 or 8103.  These records shall be made
available to the Department of Justice upon request.  The Department of Justice shall make these requests only
with respect to its duties with regard to applications for permits for, or to carry, or the possession, purchase, or
transfer of, explosives as defined in Section 12000 of the Health and Safety Code, devices defined in Section
12001 of the Penal Code, machineguns as defined in Section 12200 of the Penal Code, short-barreled shotguns
or short-barreled rifles as defined in Section 12020 of the Penal Code, assault weapons as defined in Section
12276 of the Penal Code, and destructive devices as defined in Section 12301 of the Penal Code, or to
determine the eligibility of a person to acquire, carry, or possess a firearm, explosive, or destructive device by a
person who is subject to a criminal investigation, a part of which involves the acquisition, carrying, or
possession of a firearm by that person.  These records shall not be furnished or made available to any person
unless the department determines that disclosure of any information in the records is necessary to carry out its
duties with respect to applications for permits for, or to carry, or the possession, purchase, or transfer of,
explosives, destructive devices, devices as defined in Section 12001 of the Penal Code, short-barreled shotguns,
short-barreled rifles, assault weapons, and machineguns, or to determine the eligibility of a person to acquire,
carry, or possess a firearm, explosive, or destructive device by a person who is subject to a criminal
investigation, a part of which involves the acquisition, carrying, or possession of a firearm by that person.

CREDIT(S)
(Added by Stats.1972, c. 1377, p. 2858, § 123, operative July 1, 1973.  Amended by Stats.1977, c. 1252, p.



4627, § 707, operative July 1, 1978; Stats.1982, c. 1409, § 2; Stats.1984, c. 1562, § 15; Stats.1988, c. 1269, § 6;
Stats.1990, c. 1090 (S.B.2050), § 5; Stats.1992, c. 1326 (A.B.3552), § 18.)

Historical Notes

Historical And Statutory Notes

2010 Main Volume
Stats.1972, c. 1377, p. 2859, § 126, provided:
"It is the intent of the Legislature, that, if Reorganization Plan No. 1 of 1970 becomes operative,

Sections 11655.5 and 11722 of the Health and Safety Code and Sections 8104 and 16018 of the
Welfare and Institutions Code, as respectively amended by Sections 51.5, 56,5, 122, and 124 of this
act, shall remain in effect only until Reorganization Plan No. 1 of 1970 becomes operative and on
that date Sections 11655.5 and 11722 of the Health and Safety Code and Sections 8104 and 16018 of
the Welfare and Institutions Code, as respectively added by Sections 52, 57, 123, and 125 of this act,
which include the changes in such sections made by both Reorganization Plan No. 1 of 1970 and
Sections 51.5, 56.4, 122, and 124 of this act, shall become operative."

The 1977 amendment substituted in the first sentence "State Department of Mental Health" for "State
Department of Health".

The 1982 amendment substituted "Department of Mental Health" for "State Department of Health"; and
substituted in the first sentence "persons who are currently being treated, or have been treated, in
mental health facilities in California who come within the provisions of this chapter" for "any person
who comes within any of the provisions of this chapter".

The 1988 amendment rewrote this section, which read:
The State Department of Mental Health shall make available to the Department of Justice those records

which the State Department of Mental Health has in its possession which are necessary to identify
persons who come within the provisions of Section 8100 or 8103.  These records shall be made
available to the Department of Justice upon request.  The Department of Justice shall make such
requests only with respect to its duties with regard to applications for permits for explosives as
defined in Section 12000 of the Health and Safety Code, concealable weapons as defined in Section
12001 of the Penal Code, machineguns as defined in Section 12200 of the Penal Code, and
destructive devices as defined in Section 12301 of the Penal Code.  Such records shall not be
furnished or made available to any person unless the department determines that disclosure of any
information in such records is necessary to carry out its duties with respect to applications for
permits for explosives, destructive devices, concealable weapons, and machineguns.

 The 1990 amendment rewrote this section, which read:
 "The State Department of Mental Health shall make available to the Department of Justice those

records which the State Department of Mental Health has in its possession which are necessary to
identify persons who come within the provisions of Section 8100 or 8103.  These records shall be
made available to the Department of Justice upon request.  The Department of Justice shall make
such requests only with respect to its duties with regard to applications for permits for explosives as
defined in Section 12000 of the Health and Safety Code, devices defined in Section 12001 of the
Penal Code, machineguns as defined in Section 12200 of the Penal Code, short-barreled shotguns or
short-barreled rifles, as defined in Section 12020 of the Penal Code, and destructive devices as
defined in Section 12301 of the Penal Code.  Such records shall not be furnished or made available
to any person unless the department determines that disclosure of any information in such records is
necessary to carry out its duties with respect to applications for permits for explosives, destructive
devices, devices, defined in Section 12001 of the Penal Code, short-barreled shotguns, short-barreled
rifles, and machineguns."

Severability provisions of Stats.1990, c. 1090 (S.B.2050), see Historical and Statutory Notes under
Welfare and Institutions Code § 8100.



The 1992 amendment rewrote this section, which read:
"The State Department of Mental Health shall maintain in a convenient central location and shall make

available to the Department of Justice those records which the State Department of Mental Health
has in its possession which are necessary to identify persons who come within the provisions of
Section 8100 or 8103.  These records shall be made available to the Department of Justice upon
request.  The Department of Justice shall make such requests only with respect to its duties with
regard to applications for permits for, or the purchase or transfer of, explosives as defined in Section
12000 of the Health and Safety Code, devices defined in Section 12001 of the Penal Code,
machineguns as defined in Section 12200 of the Penal Code, short-barreled shotguns or
short-barreled rifles as defined in Section 12020 of the Penal Code, assault weapons as defined in
Section 12276 of the Penal Code, and destructive devices as defined in Section 12301 of the Penal
Code.  These records shall not be furnished or made available to any person unless the department
determines that disclosure of any information in the records is necessary to carry out its duties with
respect to applications for permits for, or the purchase or transfer of, explosives, destructive devices,
devices as defined in Section 12001 of the Penal Code, short-barreled shotguns, short-barreled rifles,
assault weapons, and machineguns."

Former Notes
Former § 8104, added by Stats.1969, c. 1119, p. 2183, § 2, amended by Stats.1970, c. 1627, p. 3457, §

32; Stats.1971, c. 1593, p. 3388, § 500; Stats.1972, c. 1377, p. 2857, § 122, relating to similar
subject matter, was repealed by force of its own terms on the operative date of Reorganization Plan
No. 1 of 1970 (July 1, 1973).  See this section.

Derivation
Former § 8104, added by Stats.1969, c. 1119, p. 2183, § 2, amended by Stats.1970, c. 1627, p. 3457, §

32; Stats.1971, c. 1593, p. 3388, § 500; Stats.1972, c. 1377, p. 2857, § 122.

Research References

Cross References

Department of Mental Health, generally, see Welfare and Institutions Code § 4000 et seq.
2010 Main Volume

§ 8104. Records necessary to identify persons coming within § 8100 or 8103; availability to Department
of Justice 

     •     Historical Notes     •     Research References

Section operative Jan. 1, 2012.  See, also, section operative until Jan. 1, 2012.
The State Department of Mental Health shall maintain in a convenient central location and shall make available
to the Department of Justice those records that the State Department of Mental Health has in its possession that
are necessary to identify persons who come within Section 8100 or 8103.  These records shall be made
available to the Department of Justice upon request.  The Department of Justice shall make these requests only
with respect to its duties with regard to applications for permits for, or to carry, or the possession, purchase, or
transfer of, explosives as defined in Section 12000 of the Health and Safety Code, devices defined in Section
16250, 16530, or 16640 of the Penal Code, in subdivisions (a) to (d), inclusive, of Section 16520 of the Penal
Code, or in subdivision (a) of Section 16840 of the Penal Code, machineguns as defined in Section 16880 of the
Penal Code, short-barreled shotguns or short-barreled rifles as defined in Sections 17170 and 17180 of the
Penal Code, assault weapons as defined in Section 30510 of the Penal Code, and destructive devices as defined
in Section 16460 of the Penal Code, or to determine the eligibility of a person to acquire, carry, or possess a
firearm, explosive, or destructive device by a person who is subject to a criminal investigation, a part of which
involves the acquisition, carrying, or possession of a firearm by that person.  These records shall not be



furnished or made available to any person unless the department determines that disclosure of any information
in the records is necessary to carry out its duties with respect to applications for permits for, or to carry, or the
possession, purchase, or transfer of, explosives, destructive devices, devices as defined in Section 16250,
16530, or 16640 of the Penal Code, in subdivisions (a) to (d), inclusive, of Section 16520 of the Penal Code, or
in subdivision (a) of Section 16840 of the Penal Code, short-barreled shotguns, short-barreled rifles, assault
weapons, and machineguns, or to determine the eligibility of a person to acquire, carry, or possess a firearm,
explosive, or destructive device by a person who is subject to a criminal investigation, a part of which involves
the acquisition, carrying, or possession of a firearm by that person.

CREDIT(S)
(Added by Stats.1972, c. 1377, p. 2858, § 123, operative July 1, 1973.  Amended by Stats.1977, c. 1252, p.
4627, § 707, operative July 1, 1978; Stats.1982, c. 1409, § 2; Stats.1984, c. 1562, § 15; Stats.1988, c. 1269, § 6;
Stats.1990, c. 1090 (S.B.2050), § 5; Stats.1992, c. 1326 (A.B.3552), § 18; Stats.2010, c. 178 (S.B.1115), § 105,
operative Jan. 1, 2012.)

Historical Notes

Law Revision Commission Comments

Section 8104 is amended to reflect nonsubstantive reorganization of the statutes governing control of
deadly weapons. [38 Cal.L.Rev.Comm. Reports 217 (2009)].

Historical And Statutory Notes

2010 Main Volume
Stats.1972, c. 1377, p. 2859, § 126, provided:
"It is the intent of the Legislature, that, if Reorganization Plan No. 1 of 1970 becomes operative,

Sections 11655.5 and 11722 of the Health and Safety Code and Sections 8104 and 16018 of the
Welfare and Institutions Code, as respectively amended by Sections 51.5, 56,5, 122, and 124 of this
act, shall remain in effect only until Reorganization Plan No. 1 of 1970 becomes operative and on
that date Sections 11655.5 and 11722 of the Health and Safety Code and Sections 8104 and 16018 of
the Welfare and Institutions Code, as respectively added by Sections 52, 57, 123, and 125 of this act,
which include the changes in such sections made by both Reorganization Plan No. 1 of 1970 and
Sections 51.5, 56.4, 122, and 124 of this act, shall become operative."

The 1977 amendment substituted in the first sentence "State Department of Mental Health" for "State
Department of Health".

The 1982 amendment substituted "Department of Mental Health" for "State Department of Health"; and
substituted in the first sentence "persons who are currently being treated, or have been treated, in
mental health facilities in California who come within the provisions of this chapter" for "any person
who comes within any of the provisions of this chapter".

The 1988 amendment rewrote this section, which read:
The State Department of Mental Health shall make available to the Department of Justice those records

which the State Department of Mental Health has in its possession which are necessary to identify
persons who come within the provisions of Section 8100 or 8103.  These records shall be made
available to the Department of Justice upon request.  The Department of Justice shall make such
requests only with respect to its duties with regard to applications for permits for explosives as
defined in Section 12000 of the Health and Safety Code, concealable weapons as defined in Section
12001 of the Penal Code, machineguns as defined in Section 12200 of the Penal Code, and
destructive devices as defined in Section 12301 of the Penal Code.  Such records shall not be
furnished or made available to any person unless the department determines that disclosure of any
information in such records is necessary to carry out its duties with respect to applications for
permits for explosives, destructive devices, concealable weapons, and machineguns.

 The 1990 amendment rewrote this section, which read:



 "The State Department of Mental Health shall make available to the Department of Justice those
records which the State Department of Mental Health has in its possession which are necessary to
identify persons who come within the provisions of Section 8100 or 8103.  These records shall be
made available to the Department of Justice upon request.  The Department of Justice shall make
such requests only with respect to its duties with regard to applications for permits for explosives as
defined in Section 12000 of the Health and Safety Code, devices defined in Section 12001 of the
Penal Code, machineguns as defined in Section 12200 of the Penal Code, short-barreled shotguns or
short-barreled rifles, as defined in Section 12020 of the Penal Code, and destructive devices as
defined in Section 12301 of the Penal Code.  Such records shall not be furnished or made available
to any person unless the department determines that disclosure of any information in such records is
necessary to carry out its duties with respect to applications for permits for explosives, destructive
devices, devices, defined in Section 12001 of the Penal Code, short-barreled shotguns, short-barreled
rifles, and machineguns."

Severability provisions of Stats.1990, c. 1090 (S.B.2050), see Historical and Statutory Notes under
Welfare and Institutions Code § 8100.

The 1992 amendment rewrote this section, which read:
"The State Department of Mental Health shall maintain in a convenient central location and shall make

available to the Department of Justice those records which the State Department of Mental Health
has in its possession which are necessary to identify persons who come within the provisions of
Section 8100 or 8103.  These records shall be made available to the Department of Justice upon
request.  The Department of Justice shall make such requests only with respect to its duties with
regard to applications for permits for, or the purchase or transfer of, explosives as defined in Section
12000 of the Health and Safety Code, devices defined in Section 12001 of the Penal Code,
machineguns as defined in Section 12200 of the Penal Code, short-barreled shotguns or
short-barreled rifles as defined in Section 12020 of the Penal Code, assault weapons as defined in
Section 12276 of the Penal Code, and destructive devices as defined in Section 12301 of the Penal
Code.  These records shall not be furnished or made available to any person unless the department
determines that disclosure of any information in the records is necessary to carry out its duties with
respect to applications for permits for, or the purchase or transfer of, explosives, destructive devices,
devices as defined in Section 12001 of the Penal Code, short-barreled shotguns, short-barreled rifles,
assault weapons, and machineguns."

2010 Legislation
Stats.2010, c. 178 (S.B.1115), made changes to cross references consistent with the reorganization of

deadly weapons provisions in the Penal Code by Stats.2010, c. 711 (S.B.1080).
For operative effect provisions relating to Stats.2010, c. 178 (S.B.1115), see Historical and Statutory

Notes under Business and Professions Code § 7542.1.
Subordination of legislation by Stats.2010, c. 178 (S.B.1115), to other 2010 legislation, see Historical

and Statutory Notes under Business and Professions Code § 7542.1.
2010 Main Volume
Former Notes
Former § 8104, added by Stats.1969, c. 1119, p. 2183, § 2, amended by Stats.1970, c. 1627, p. 3457, §

32; Stats.1971, c. 1593, p. 3388, § 500; Stats.1972, c. 1377, p. 2857, § 122, relating to similar
subject matter, was repealed by force of its own terms on the operative date of Reorganization Plan
No. 1 of 1970 (July 1, 1973).  See this section.

Derivation
Former § 8104, added by Stats.1969, c. 1119, p. 2183, § 2, amended by Stats.1970, c. 1627, p. 3457, §

32; Stats.1971, c. 1593, p. 3388, § 500; Stats.1972, c. 1377, p. 2857, § 122.

Research References



Cross References

Department of Mental Health, generally, see Welfare and Institutions Code § 4000 et seq.
2010 Main Volume

§ 8105. Submission of information identifying certain persons receiving inpatient treatment for mental
disorders; reports by psychotherapists identifying certain persons who have communicated threats of
physical violence; confidentiality requirements 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) The Department of Justice shall request each public and private mental hospital, sanitarium, and institution
to submit to the department that information that the department deems necessary to identify those persons who
are within subdivision (a) of Section 8100, in order to carry out its duties in relation to firearms, destructive
devices, and explosives.

(b) Upon request of the Department of Justice pursuant to subdivision (a), each public and private mental
hospital, sanitarium, and institution shall submit to the department that information which the department deems
necessary to identify those persons who are within subdivision (a) of Section 8100, in order to carry out its
duties in relation to firearms, destructive devices, and explosives.

(c) A licensed psychotherapist shall immediately report to a local law enforcement agency the identity of a
person subject to subdivision (b) of Section 8100.  Upon receipt of the report, the local law enforcement
agency, on a form prescribed by the Department of Justice, shall immediately notify the department of the
person who is subject to subdivision (b) of Section 8100.

(d)  All information provided to the Department of Justice pursuant to this section shall be kept confidential,
separate and apart from all other records maintained by the department.  The information provided to the
Department of Justice pursuant to this section shall be used only for any of the following purposes:

(1) By the department to determine eligibility of a person to acquire, carry, or possess firearms, destructive
devices, or explosives.

(2)  For the purposes of the court proceedings described in subdivision (b) of Section 8100 to determine the
eligibility of the person who is bringing the petition pursuant to paragraph (3) of subdivision (b) of Section
8100.

(3) To determine the eligibility of a person to acquire, carry, or possess firearms, destructive devices, or
explosives who is the subject of a criminal investigation, if a part of the criminal investigation involves the
acquisition, carrying, or possession of firearms, explosives, or destructive devices by that person.

(e) Reports shall not be required or requested under this section where the same person has been previously
reported pursuant to Section 8103 or 8104.

CREDIT(S)
(Added by Stats.1969, c. 1119, p.2183, § 3, operative July 1, 1971.  Amended by Stats.1971, c. 1593, p. 3388, §
501, operative July 1, 1973; Stats.1977, c. 1252, p. 4627, § 708, operative July 1, 1978; Stats.1990, c. 1090
(S.B.2050), § 6; Stats.1991, c. 951 (A.B.664), § 10; Stats.1992, c. 1326 (A.B.3552), § 19.)

Historical Notes

Historical And Statutory Notes
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Section 4 of Stats.1969, c. 1119, p. 2183, provides:
"Section 3 of this act shall become operative July 1, 1971."
The 1971 amendment substituted "State Department of Health" for "Department of Mental Hygiene".
The 1977 amendment substituted "State Department of Mental Health" for "State Department of

Health".
The 1990 amendment rewrote the section.
Severability provisions of Stats.1990, c. 1090, see Historical and Statutory Notes under § 8100.
The 1991 amendment rewrote the section, which previously read:
"(a) The Department of Justice shall request each public and private mental hospital, sanitarium, and

institution to submit to the department that information with respect to mental patients and former
mental patients as the department deems necessary to carry out its duties under Section 12076 of the
Penal Code.

"(b) Upon request of the Department of Justice pursuant to subdivision (a), each public and private
mental hospital, sanitarium, and institution shall submit to the department that information with
respect to mental patients and former mental patients as the department deems necessary to carry out
its duties under Section 12076 of the Penal Code.

"(c) All information provided to the Department of Justice pursuant to this section shall be kept
confidential, separate, and apart from all other records maintained by the department, and shall be
used by the department only to determine eligibility to acquire and possess firearms."

Severability of provisions of Stats.1991, c. 951 (A.B.664), see Historical and Statutory Notes following
§ 8100.

The 1992 amendment rewrote subd.(d), which read:
"(d)(1) Except as provided in paragraph (2), all information provided to the Department of Justice

pursuant to this section shall be kept confidential, separate, and apart from all other records
maintained by the department, and shall be used by the department only to determine eligibility to
acquire, carry, and possess firearms, destructive devices, and explosives.

"(2) Except for purposes of the court proceedings described in subdivision (b) of Section 8100 and for
determining the eligibility of the person to acquire, carry, and possess firearms, destructive devices,
and explosives, all information provided to the Department of Justice pursuant to this subdivision
shall be kept confidential, separate, and apart from all other records maintained by the department.
The information shall be used solely for the purposes of the court proceedings described in
subdivision (b) of Section 8100 and by the department only to determine the eligibility of persons to
acquire, carry, and possess firearms, destructive devices, and explosives."

Research References

Law Review And Journal Commentaries

Review of Selected 1991 California Legislation.  23 Pac.L.J. 572 (1992).
1998 Main Volume

Notes Of Decisions

Handguns 1

1. Handguns

Duty of Department of Justice to conduct investigation into background of prospective handgun purchaser was
mandatory, notwithstanding statute requiring mental health facilities to submit those records to Department
which Department deemed necessary for purpose of conducting such investigations; statute only granted
Department discretion as to how investigation would be conducted. Braman v. State of California (App. 1 Dist.



1994) 33 Cal.Rptr.2d 608, 28 Cal.App.4th 344. States  112.2(1)

§ 8108. Civil liability of health professionals; immunity 

     •     Historical Notes

Mental hospitals, health facilities, or other institutions, or treating health professionals or psychotherapists who
provide reports subject to this chapter shall be civilly immune for making any report required or authorized by
this chapter.  This section is declaratory of existing law.

CREDIT(S)
(Added by Stats.1991, c. 951 (A.B.664), § 11.)

Historical Notes

Historical And Statutory Notes

1998 Main Volume
Severability of provisions of Stats.1991, c. 951 (A.B.664), see Historical and Statutory Notes following

§ 8100.

DIVISION 9. PUBLIC SOCIAL SERVICES

Part 3. Aid And Medical Assistance

Chapter 7. Basic Health Care

Article 4. The Medi-Cal Benefits Program

§ 14133.225. Prohibition on providing or paying for erectile dysfunction drugs or therapies for registered
sex offenders 

     •     Historical Notes     •     Research References

Notwithstanding any other law, the department shall not provide or pay for any prescription drug or other
therapy to treat erectile dysfunction for any person who is required to register pursuant to Section 290 of the
Penal Code, except to the extent required under federal law.  The department may require from the Department
of Justice the information necessary to implement this section.

CREDIT(S)
(Added by Stats.2005, c. 469 (A.B.522), § 3, eff. Oct. 4, 2005.)

Historical Notes



Historical And Statutory Notes

2005 Legislation
For urgency effective provisions relating to Stats.2005, c. 469 (A.B.522), see Historical and Statutory

Notes under Health and Safety Code § 1261.6.

Research References

Cross References

Prevention of public funding of erectile dysfunction drugs for sex offenders, information disclosure,
see Penal Code § 290.02.

Article 5.2. Medi-Cal Hospital Care/uninsured Hospital Care Demonstration Project Act

§ 14166. Title of act; legislative findings and declarations 

     •     Historical Notes

(a) This article shall be known and may be cited as the "Medi-Cal Hospital/Uninsured Care Demonstration
Project Act."

(b) The Legislature finds and declares all of the following:

(1) The preservation of the state's disproportionate share hospitals and the University of California hospitals is
of critical importance to the health and welfare of the people of the state.

(2) These hospitals, as well as many nondisproportionate district hospitals, are facing unprecedented financial
challenges.  Many are facing significant budget deficits impeding their ability to continue serving their essential
role in the health care delivery system, including providing care to Medi-Cal beneficiaries and uninsured
patients.

(3) The financial viability of these hospitals has been sustained through funding that has been available for
California's disproportionate share hospital program under Medi-Cal.  Without these funds, many of these
hospitals would be unable to keep their doors open and others would be forced to curtail services, thereby
impacting service to Medi-Cal beneficiaries and other needy individuals.

(4) The federal Centers for Medicare and Medicaid Services has indicated in negotiations with the State
Department of Health Services that it is changing its approach to federal funding of Medicaid in various
respects.  For instance, the methodology that many states, including California, have used to fund their
disproportionate share hospital programs successfully for more than a decade has become the subject of
negative attention by the federal Centers for Medicare and Medicaid Services, which is refusing to approve
discretionary waivers and state plan amendments that rely on these funding methods.  Accordingly, the State of
California has proposed that the funding mechanism for inpatient hospital services under Medi-Cal be modified
to secure federal approval and address continued and adequate funding to the University of California and
disproportionate share hospitals.  To this end, the state has negotiated a waiver from various federal Medicaid
requirements that will allow it to implement a demonstration project using modified funding methodologies.
The Medi-Cal Hospital/Uninsured Care Demonstration Project is intended to make up to $3.3 billion in
additional federal funds available to California safety net hospitals over a five-year period.

(5) The methodologies used to fund the Medi-Cal program should maximize the use of federal funds consistent
with federal Medicaid law in an effort to access all of the increased federal funding available under the



Medi-Cal Hospital/Uninsured Care Demonstration Project.

(6) The amount of Medi-Cal funding to the University of California hospitals and disproportionate share
hospitals as a whole should not be less than the amount of funding for the 2004-05 fiscal year.  Similarly, the
amount of Medi-Cal funding for the public disproportionate share hospitals as a group and for the private
disproportionate share hospitals as a group should not be less than the amount of funding for the 2004-05 fiscal
year.

(7) The distributions of Medi-Cal funds should provide a predictable and stable amount of funding for these
hospitals in order to allow them to engage in short-term and long-term planning.  The distribution
methodologies should be fair and equitable, and take into account utilization changes among hospitals.

(8) The payments of Medi-Cal funds to these hospitals should be made regularly and periodically throughout
the year in order to provide hospitals with necessary cashflow.

CREDIT(S)
(Added by Stats.2005, c. 560 (S.B.1100), § 1, eff. Oct. 5, 2005.)

Inoperative Date

For inoperative date and repeal of this article, see Welfare and Institutions Code §§
14166.2 and 14166.26.

Historical Notes

Historical And Statutory Notes

2005 Legislation
Sections 2 and 3 of Stats.2005, c. 560 (S.B.1100), provide:
"SEC. 2. There is hereby appropriated the following amounts to the State Department of Health

Services for expenditure for purposes of the Medi-Cal Hospital/Uninsured Care Demonstration
Project created pursuant to Article 5.2 (commencing with Section 14166) of Chapter 7 of Part 3
of Division 9 of the Welfare and Institutions Code, to fund State Department of Health Services
staff positions to support activities related to ensuring the availability of adequate resources for
implementation, monitoring, and continuous operation of the demonstration project, including
education, outreach, and enrollment, maintaining eligibility systems, compliance with cost
sharing, and reporting on financial and other demonstration project components:

"(a) One million seven hundred thousand ($1,700,000) from the General Fund.
"(b) One million seven hundred thousand ($1,700,000) from the Federal Trust Fund.
"SEC. 3. This act is an urgency statute necessary for the immediate preservation of the public peace,

health, or safety within the meaning of Article IV of the Constitution and shall go into immediate
effect.  The facts constituting the necessity are:

"In order to make the necessary statutory changes to implement the Medi-Cal Hospital/Uninsured
Care Demonstration Project, to preserve the financial viability of the state's safety net hospitals,
as soon as possible, it is necessary that this act take effect immediately."

Governor Schwarzenegger issued the following signing message regarding Stats.2005, c. 560
(S.B.1100):

"To the Members of the California State Senate:
"I am signing Senate Bill 1100, which provides the statutory framework for implementing a five-year

hospital financing demonstration project.
"This waiver will help public and private safety net hospitals to continue to provide vital services to our

most vulnerable citizens.  No other state has received a federal waiver as favorable as California's,
with more than $18 billion in federal funding to protect and enhance the financial viability of



California's safety net hospitals.
"This legislation reflects an important agreement between the Administration, Legislature, California

hospitals, counties, and other stakeholders regarding a new reimbursement methodology to
reimburse California's safety net hospitals.  SB 1100 holds public and private hospitals harmless by
guaranteeing they will receive at least the same amount of federal funding they received from the
previous waiver and will bring in an additional $3 billion in new federal funds for California's health
care safety net.

"Sincerely,
"Arnold Schwarzenegger"

§ 14166.1. Definitions 

     •     Historical Notes     •     Research References

For purposes of this article, the following definitions shall apply:

(a) "Allowable costs" means those costs recognized as allowable under Medicare reasonable cost principles and
additional costs recognized under the demonstration project, including those expenditures identified in
Appendix D to the Special Terms and Conditions for the demonstration project.  Allowable costs under this
subdivision shall be determined in accordance with the Special Terms and Conditions for the demonstration
project and demonstration project implementation documents approved by the federal Centers for Medicare and
Medicaid Services.

(b) "Base year private DSH hospital" means a nonpublic hospital, nonpublic-converted hospital, or converted
hospital, as those terms are defined in paragraphs (26), (27), and (28), respectively, of subdivision (a) of Section
14105.98, that was an eligible hospital under paragraph (3) of subdivision (a) of Section 14105.98 for the
2004-05 state fiscal year.

(c) "Demonstration project" means the Medi-Cal Hospital/Uninsured Care Demonstration, Number
11-W-00193/9, as approved by the federal Centers for Medicare and Medicaid Services.

(d) "Designated public hospital" means any one of the following 22 hospitals identified in Attachment C,
"Government-operated Hospitals to be Reimbursed on a Certified Public Expenditure Basis," to the Special
Terms and Conditions for the demonstration project issued by the federal Centers for Medicare and Medicaid
Services:

(1) UC Davis Medical Center.

(2) UC Irvine Medical Center.

(3) UC San Diego Medical Center.

(4) UC San Francisco Medical Center.

(5) UC Los Angeles Medical Center, including Santa Monica/UCLA Medical Center.

(6) LA County Harbor/UCLA Medical Center.

(7) LA County Martin Luther King Jr.-Harbor Hospital.

(8) LA County Olive View UCLA Medical Center.

(9) LA County Rancho Los Amigos National Rehabilitation Center.

(10) LA County University of Southern California Medical Center.

(11) Alameda County Medical Center.



(12) Arrowhead Regional Medical Center.

(13) Contra Costa Regional Medical Center.

(14) Kern Medical Center.

(15) Natividad Medical Center.

(16) Riverside County Regional Medical Center.

(17) San Francisco General Hospital.

(18) San Joaquin General Hospital.

(19) San Mateo Medical Center.

(20) Santa Clara Valley Medical Center.

(21) Tuolumne General Hospital.

(22) Ventura County Medical Center.

(e) "Federal medical assistance percentage" means the federal medical assistance percentage applicable for
federal financial participation purposes for medical services under the Medi-Cal state plan pursuant to Section
1396b(a) of Title 42 of the United States Code.

(f) "Nondesignated public hospital" means a public hospital defined in paragraph (25) of subdivision (a) of
Section 14105.98, excluding designated public hospitals.

(g) "Project year" means the applicable state fiscal year of the Medi-Cal Hospital/Uninsured Care
Demonstration Project.

(h) "Project year private DSH hospital" means a nonpublic hospital, nonpublic-converted hospital, or converted
hospital, as those terms are defined in paragraphs (26), (27), and (28), respectively, of subdivision (a) of Section
14105.98, that was an eligible hospital under paragraph (3) of subdivision (a) of Section 14105.98, for the
particular project year.

(i) "Prior supplemental funds" means the Emergency Services and Supplemental Payment Fund, the Medi-Cal
Medical Education Supplemental Payment Fund, the Large Teaching Emphasis Hospital and Children's
Hospital Medi-Cal Medical Education Supplemental Payment Fund, and the Small and Rural Hospital
Supplemental Payments Fund, established under Sections 14085.6, 14085.7, 14085.8, and 14085.9,
respectively.

(j) "Private hospital" means a nonpublic hospital, nonpublic converted hospital, or converted hospital, as those
terms are defined in paragraphs (26) to (28), inclusive, respectively, of subdivision (a) of Section 14105.98.

(k) "Safety net care pool" means the federal funds available under the Medi-Cal Hospital/Uninsured Care
Demonstration Project to ensure continued government support for the provision of health care services to
uninsured populations.

(l) "Uninsured" shall have the same meaning as that term has in the Special Terms and Conditions issued by the
federal Centers for Medicare and Medicaid Services for the demonstration project.

CREDIT(S)
(Added by Stats.2005, c. 560 (S.B.1100), § 1, eff. Oct. 5, 2005.  Amended by Stats.2006, c. 327 (A.B.3070), §
1; Stats.2007, c. 518 (S.B.474), § 1.)

Inoperative Date

For inoperative date and repeal of this article, see Welfare and Institutions Code §§



14166.2 and 14166.26.

Historical Notes
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Appropriations and urgency effective provisions relating to Stats.2005, c. 560 (S.B.1100), see Historical

and Statutory Notes under Welfare and Institutions Code § 14166.
For Governor's signing message regarding Stats.2005, c. 560 (S.B.1100), see Historical and Statutory

Notes under Welfare and Institutions Code § 14166.

Research References

Cross References

Construction of statutes, duty of judge, determination of legislative intent, see Code of Civil
Procedure §§ 1858, 1859.

§ 14166.2. Implementation and administration of project; director authority and duties; retroactive
application; department authority and duties; rules and regulations; amendments to Medi-Cal state
plan; hospital duties 

     •     Historical Notes     •     Research References

(a) The demonstration project shall be implemented and administered pursuant to this article.

(b) The director may modify any process or methodology specified in this article to the extent necessary to
comply with federal law or the terms of the demonstration project, but only if the modification results in the
equitable distribution of funding, consistent with this article, among the hospitals affected by the modification.
If the director, after consulting with affected hospitals, determines that an equitable distribution cannot be
achieved, the director shall execute a declaration stating that this determination has been made.  The director
shall retain the declaration and provide a copy, within five working days of the execution of the declaration, to
the fiscal and appropriate policy committees of the Legislature.  This article shall become inoperative on the
date that the director executes a declaration pursuant to this subdivision, and as of January 1 of the following
year shall be repealed.

(c) The director shall administer the demonstration project and related Medi-Cal payment programs in a manner
that attempts to maximize available payment of federal financial participation, consistent with federal law, the
Special Terms and Conditions for the demonstration project issued by the federal Centers for Medicare and
Medicaid Services, and this article.

(d) As permitted by the federal Centers for Medicare and Medicaid Services, this article shall be effective with
regard to services rendered throughout the term of the demonstration project, and retroactively, with regard to
services rendered on or after July 1, 2005, but prior to the implementation of the demonstration project.

(e) In the administration of this article, the state shall continue to make payments to hospitals that meet the
eligibility requirements for participation in the supplemental reimbursement program for hospital facility
construction, renovation, or replacement pursuant to Section 14085.5 and shall continue to make inpatient
hospital payments not covered by the contract.  These payments shall not duplicate any other payments made
under this article.



(f) The department shall continue to operate the selective provider contracting program in accordance with
Article 2.6 (commencing with Section 14081) in a manner consistent with this article.  A designated public
hospital participating in the certified public expenditure process shall maintain a selective provider contracting
program contract.  These contracts shall continue to be exempt from Chapter 2 (commencing with Section
10290) of Part 2 of Division 2 of the Public Contract Code.

(g) In the event of a final judicial determination made by any state or federal court that is not appealed in any
action by any party or a final determination by the administrator of the Centers for Medicare and Medicaid
Services that federal financial participation is not available with respect to any payment made under any of the
methodologies implemented pursuant to this article because the methodology is invalid, unlawful, or is contrary
to any provision of federal law or regulation, the director may modify the process or methodology to comply
with law, but only if the modification results in the equitable distribution of demonstration project funding,
consistent with this article, among the hospitals affected by the modification.  If the director, after consulting
with affected hospitals, determines that an equitable distribution cannot be achieved, the director shall execute a
declaration stating that this determination has been made.  The director shall retain the declaration and provide
a copy, within five working days of the execution of the declaration, to the fiscal and appropriate policy
committees of the Legislature.  This article shall become inoperative on the date that the director executes a
declaration pursuant to this subdivision, and as of January 1 of the following year shall be repealed.

(h)(1) The department may adopt regulations to implement this article.  These regulations may initially be
adopted as emergency regulations in accordance with the rulemaking provisions of the Administrative
Procedure Act (Chapter 3.5 (commencing with Section 11340) of Part 1 of Division 3 of Title 2 of the
Government Code). For purposes of this article, the adoption of regulations shall be deemed an emergency and
necessary for the immediate preservation of the public peace, health, and safety or general welfare.  Any
emergency regulations adopted pursuant to this section shall not remain in effect subsequent to 24 months after
the effective date of this article.

(2) As an alternative, and notwithstanding the rulemaking provisions of Chapter 3.5 (commencing with Section
11340) of Part 1 of Division 3 of Title 2 of the Government Code, or any other provision of law, the department
may implement and administer this article by means of provider bulletins, manuals, or other similar
instructions, without taking regulatory action.  The department shall notify the fiscal and appropriate policy
committees of the Legislature of its intent to issue a provider bulletin, manual, or other similar instruction, at
least five days prior to issuance.  In addition, the department shall provide a copy of any provider bulletin,
manual, or other similar instruction issued under this paragraph to the fiscal and appropriate policy committees
of the Legislature.  The department shall consult with interested parties and appropriate stakeholders, regarding
the implementation and ongoing administration of this article.

(i) To the extent necessary to implement this article, the department shall submit, by September 30, 2005, to the
federal Centers for Medicare and Medicaid Services proposed amendments to the Medi-Cal state plan,
including, but not limited to, proposals to modify inpatient hospital payments to designated public hospitals,
modify the disproportionate share hospital payment program, and provide for supplemental Medi-Cal
reimbursement for certain physician and nonphysician professional services.  The department shall, subsequent
to September 30, 2005, submit any additional proposed amendments to the Medi-Cal state plan that may be
required by the federal Centers for Medicare and Medicaid Services, to the extent necessary to implement this
article.

(j) Each designated public hospital shall implement a comprehensive process to offer individuals who receive
services at the hospital the opportunity to apply for the Medi-Cal program, the Healthy Families Program, or
any other public health coverage program for which the individual may be eligible, and shall refer the
individual to those programs, as appropriate.

(k) In any judicial challenge of the provisions of this article, nothing shall create an obligation on the part of the
state to fund any payment from state funds due to the absence or shortfall of federal funding.



(l) Any reference in this article to the "Medicare cost report" shall be deemed a reference to the Medi-Cal cost
report to the extent that report is approved by the federal Centers for Medicare and Medicaid Services for any of
the uses described in this article.

CREDIT(S)
(Added by Stats.2005, c. 560 (S.B.1100), § 1, eff. Oct. 5, 2005.  Amended by Stats.2006, c. 327 (A.B.3070), §
2.)

Inoperative Date

For inoperative date and repeal of this article, see Welfare and Institutions Code §§
14166.2 and 14166.26.
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Appropriations and urgency effective provisions relating to Stats.2005, c. 560 (S.B.1100), see Historical

and Statutory Notes under Welfare and Institutions Code § 14166.
For Governor's signing message regarding Stats.2005, c. 560 (S.B.1100), see Historical and Statutory

Notes under Welfare and Institutions Code § 14166.

Research References

Cross References

Administrative regulations and rulemaking, see Government Code § 11340 et seq.

§ 14166.3. Payment adjustments to disproportionate share hospitals; computation; federal allotments 

     •     Historical Notes

(a) During the demonstration project term, payment adjustments to disproportionate share hospitals shall not be
made pursuant to Section 14105.98.  Payment adjustments to disproportionate share hospitals shall be made
solely in accordance with this article.

(b) Except as otherwise provided in this article, the department shall continue to make all eligibility
determinations and perform all payment adjustment amount computations under the disproportionate share
hospital payment adjustment program pursuant to Section 14105.98 and pursuant to the disproportionate share
hospital provisions of the Medicaid state plan in effect as of the 2004-05 state fiscal year.

(c)(1) Notwithstanding Section 14105.98, the federal disproportionate share hospital allotment specified for
California under Section 1396r-4(f) of Title 42 of the United States Code for each of federal fiscal years 2006 to
2010, inclusive, shall be distributed solely among the following hospitals:

(A) Eligible hospitals, as determined pursuant to Section 14105.98 for each project year in which the particular
federal fiscal year commences, which meet the definition of a public hospital as specified in paragraph (25) of
subdivision (a) of Section 14105.98.

(B) Hospitals that are licensed to the University of California, which meet the requirements set forth in Section
1396r-4(d) of Title 42 of the United States Code.



(2) The federal disproportionate share hospital allotment for each of the federal fiscal years 2006 to 2010,
inclusive, shall be aligned with the project year in which the applicable federal fiscal year commences.  The
payment adjustment year, as used within the meaning of paragraph (6) of subdivision (a) of Section 14105.98,
shall be the corresponding project year.

(3) Uncompensated Medi-Cal and uninsured costs as reported pursuant to Section 14166.8, shall be used by the
department as the basis for determining the hospital-specific disproportionate share hospital payment limits
required by Section 1396r-4(g) of Title 42 of the United States Code for the hospitals described in paragraph
(1).

(4) The distribution of the federal disproportionate share hospital allotment to hospitals described in paragraph
(1) shall satisfy the state's payment obligations, if any, with respect to those hospitals under Section 1396r-4 of
Title 42 of the United States Code.

(d) Eligible hospitals, as determined pursuant to Section 14105.98 for each project year, which are nonpublic
hospitals, nonpublic-converted hospitals, and converted hospitals, as those terms are defined in paragraphs (26),
(27) and (28), respectively, of subdivision (a) of Section 14105.98, shall receive Medi-Cal disproportionate
share hospital replacement payment adjustments pursuant to Section 14166.11.  The payment adjustments so
provided shall satisfy the state's payment obligations, if any, with respect to those hospitals under Section
1396r-4 of Title 42 of the United States Code.  The federal share of these payments shall not be claimed from
the federal disproportionate share hospital allotment described in subdivision (c).

(e) The nonfederal share of payments described in subdivisions (c) and (d) shall be derived from the following
sources:

(1) With respect to the payments described in paragraph (1) of subdivision (c) that are made to designated
public hospitals, the nonfederal share shall consist of certified public expenditures described in subparagraphs
(A) and (C) of paragraph (2) of subdivision (a) of Section 14166.9, and intergovernmental transfer amounts
described in paragraph (2) of subdivision (d) of Section 14166.6.

(2) With respect to the payments described in paragraph (1) of subdivision (c) that are made to nondesignated
public hospitals, the nonfederal share shall consist solely of state General Fund appropriations.

(3) With respect to the payments described in subdivision (d), the nonfederal share shall consist of state General
Fund appropriations.

(f)(1) During the term of the demonstration project, for the 2005-06 state fiscal year and any subsequent state
fiscal years, no public entity shall be obligated to make any intergovernmental transfer pursuant to Section
14163, and all transfer amount determinations for those state fiscal years shall be suspended.  However, during
the demonstration project term, intergovernmental transfers shall be made with respect to the disproportionate
share hospital payment adjustments made in accordance with paragraph (2) of subdivision (d) of Section
14166.6.

(2) During the term of the demonstration project, for the 2005-06 state fiscal year and any subsequent state
fiscal years, transfer amounts from the Medi-Cal Inpatient Payment Adjustment Fund to the Health Care
Deposit Fund, as provided for pursuant to paragraph (2) of subdivision (d) of Section 14163, are hereby reduced
to zero.  Unless otherwise specified in this article, this paragraph shall be disregarded for purposes of the
calculations made under Section 14105.98 during the demonstration project.

CREDIT(S)
(Added by Stats.2005, c. 560 (S.B.1100), § 1, eff. Oct. 5, 2005.)

Inoperative Date

For inoperative date and repeal of this article, see Welfare and Institutions Code §§
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§ 14166.35. Annual payments to designated public hospitals; sources of payments 

     •     Historical Notes

(a) For each project year, designated public hospitals shall be eligible to receive the following:

(1) Payments for Medi-Cal inpatient hospital services and supplemental payments for physician and
nonphysician practitioner services, as specified in Section 14166.4.

(2) Disproportionate share hospital payment adjustments, as specified in Section 14166.6.

(3) Safety net care pool funding, as specified in Section 14166.7.

(4) Stabilization funding, as specified in Section 14166.75.

(5) Grants to distressed hospitals as negotiated by the California Medical Assistance Commission pursuant to
Section 14166.23.

(b) Payments under this section shall be in addition to other payments that may be made in accordance with
law.

CREDIT(S)
(Added by Stats.2005, c. 560 (S.B.1100), § 1, eff. Oct. 5, 2005.  Amended by Stats.2006, c. 327 (A.B.3070), §
3.)
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For inoperative date and repeal of this article, see Welfare and Institutions Code §§
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Notes under Welfare and Institutions Code § 14166.

§ 14166.4. Fee-for-service payments for inpatient hospital services to Medi-Cal beneficiaries 
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(a) Notwithstanding Article 2.6 (commencing with Section 14081), and any other provision of law,
fee-for-service payments to the designated public hospitals for inpatient services to Medi-Cal beneficiaries shall
be governed by this section.  Each of the designated public hospitals shall receive as payment for inpatient
hospital services provided to Medi-Cal beneficiaries during any project year, the hospital's allowable costs
incurred in providing those services, multiplied by the federal medical assistance percentage.  These costs shall
be determined, certified, and claimed in accordance with Sections 14166.8 and 14166.9.  All Medicaid federal
financial participation received by the state for the certified public expenditures of the hospital, or the
governmental entity with which the hospital is affiliated, for inpatient hospital services rendered to Medi-Cal
beneficiaries shall be paid to the hospital.

(b) With respect to each project year, each of the designated public hospitals shall receive an interim payment
for each day of inpatient hospital services rendered to Medi-Cal beneficiaries based upon claims filed by the
hospital in accordance with the claiming process set forth in Division 3 (commencing with Section 50000) of
Title 22 of the California Code of Regulations.  The interim per diem payment amount shall be based on
estimated costs, which shall be derived from statistical data from the following sources and which shall be
multiplied by the federal medical assistance percentage:

(1) For allowable costs reflected in the Medicare cost report, the cost report most recently audited by the
hospital's Medicare fiscal intermediary adjusted by a trend factor to reflect increased costs, as approved by the
federal Centers for Medicare and Medicaid Services for the demonstration project.

(2) For allowable costs not reflected in the Medicare cost report, each hospital shall provide hospital-specific
cost data requested by the department.  The department shall adjust the data by a trend factor as necessary to
reflect project year allowable costs.

(c) Until the department commences making payments pursuant to subdivision (b), the department may
continue to make fee-for-service, per diem payments to the designated public hospitals, pursuant to the selective
provider contracting program in accordance with Article 2.6 (commencing with Section 14081), for services
rendered on and after July 1, 2005, for a period of 120 days following the award of this demonstration.  Per
diem payments shall be adjusted retroactively to the amounts determined under the payment methodology
prescribed in this article.

(d) No later than April 1 following the end of the project year, the department shall undertake an interim
reconciliation of payments made pursuant to subdivisions (a) to (c), inclusive, based on Medicare and other cost
and statistical data submitted by the hospital for the project year and shall adjust payments to the hospital
accordingly.

(e)(1) The designated public hospitals shall receive supplemental reimbursement for the costs incurred for
physician and nonphysician practitioner services provided to Medi-Cal beneficiaries who are patients of the
hospital, to the extent that those services are not claimed as inpatient hospital services by the hospital and the
costs of those services are not otherwise recognized under subdivision (a).

(2) Expenditures made by the designated public hospital, or a governmental entity with which it is affiliated, for
the services identified in paragraph (1) shall be reduced by any payments received pursuant to Article 7
(commencing with Section 51501) of Title 22 of the California Code of Regulations.  The remainder shall be
certified by the appropriate public official and claimed by the department in accordance with Sections 14166.8
and 14166.9.  These expenditures may include any of the following:

(A) Compensation to physicians or nonphysician practitioners pursuant to contracts with the designated public
hospital.

(B) Salaries and related costs for employed physicians and nonphysician practitioners.



(C) The costs of interns, residents, and related teaching physician and supervision costs.

(D) Administrative costs associated with the services described in subparagraphs (A) to (C), inclusive,
including billing costs.

(3) Designated public hospitals shall receive federal funding based on the expenditures identified and certified
in paragraph (2).  All federal financial participation received by the department for the certified public
expenditures identified in paragraph (2) shall be paid to the designated public hospital, or a governmental entity
with which it is affiliated.

(4) To the extent that the supplemental reimbursement received under this subdivision relates to services
provided to hospital inpatients, the reimbursement shall be applied in determining whether the designated
public hospital has received full baseline payments for purposes of paragraph (1) of subdivision (b) of Section
14166.21.

(5) Supplemental reimbursement under this subdivision may be distributed as part of the interim payments
under subdivision (b), on a per-visit basis, on a per-procedure basis, or on any other federally permissible basis.

(6) The department shall submit for federal approval, by September 30, 2005, a proposed amendment to the
Medi-Cal state plan to implement this subdivision, retroactive to July 1, 2005, to the extent permitted by the
federal Centers for Medicare and Medicaid Services.  If necessary to obtain federal approval, the department
may limit the application of this subdivision to costs determined allowable by the federal Centers for Medicare
and Medicaid Services.  If federal approval is not obtained, this subdivision shall not be implemented.
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§ 14166.5. Annual determination of baseline funding; computations; adjustments 

     •     Historical Notes

(a) With respect to each project year, the director shall determine a baseline funding amount for each designated
public hospital.  A hospital's baseline funding amount shall be an amount equal to the total amount paid to the
hospital for inpatient hospital services rendered to Medi-Cal beneficiaries during the 2004-05 fiscal year,
including the following Medi-Cal payments, but excluding payments received under the Medi-Cal Specialty
Mental Health Services Consolidation Program:

(1) Base payments under the selective provider contracting program as provided for under Article 2.6
(commencing with Section 14081).

(2) Emergency Services and Supplemental Payments Fund payments as provided for under Section 14085.6.

(3) Medi-Cal Medical Education Supplemental Payment Fund payments and Large Teaching Emphasis
Hospital and Children's Hospital Medi-Cal Medical Education Supplemental Payment Fund payments as
provided for under Sections 14085.7 and 14085.8, respectively.

(4) Disproportionate share hospital payment adjustments as provided for under Section 14105.98.

(5) Administrative day payments as provided for under Section 51542 of Title 22 of the California Code of
Regulations.

(b) The baseline funding amount for each designated public hospital shall reflect a reduction for the total
amount of intergovernmental transfers made pursuant to Sections 14085.6, 14085.7, 14085.8, 14085.9, and
14163 for the 2004-05 state fiscal year by the designated public hospital, or the governmental entity with which
it is affiliated.

(c) With respect to each project year beginning after the 2005-06 project year, the department shall determine
an adjusted baseline funding amount for each designated public hospital to reflect any increase or decrease in
volume.  The adjustment for designated public hospitals shall be calculated as follows:

(1) Applying the cost-finding methodology approved under the demonstration project, and applying accounting
and reporting practices consistent with those applied in paragraph (2), the department shall determine the total
allowable costs incurred by the hospital, or the governmental entity with which it is affiliated, in rendering
hospital services that would be recognized under the demonstration project to Medi-Cal beneficiaries and the
uninsured during the 2004-05 state fiscal year.

(2) Applying the cost-finding methodology approved under the demonstration project, and applying accounting
and reporting practices consistent with those applied in paragraph (1), the department shall determine the total
allowable costs incurred by the hospital, or the governmental entity with which it is affiliated, in rendering
hospital services under the demonstration project to Medi-Cal beneficiaries and the uninsured during the state
fiscal year preceding the project year for which the volume adjustment is being calculated.

(3) The department shall:

(A) Calculate the difference between the amount determined under paragraph (1) and the amount determined
under paragraph (2).

(B) Determine the percentage increase or decrease by dividing the difference in subparagraph (A) by the
amount in paragraph (1).

(C) Apply the percentage determined in subparagraph (B) to that amount that results from the hospital's baseline
funding amount determined under subdivision (a) as adjusted by subdivision (b), except for the reduction for



the amount of intergovernmental transfers made pursuant to Section 14163, minus the amount of
disproportionate share hospital payments in paragraph (4) of subdivision (a).

(4) The designated public hospital's adjusted baseline for the project year is the amount determined for the
hospital in subdivision (a) as adjusted by subdivision (b), plus the amount in subparagraph (C) of paragraph (3).

(5) Notwithstanding paragraphs (3) and (4), when, as determined by the department, in consultation with the
designated public hospital, there has been a material reduction in patient services at the designated public
hospital during the project year, and the reduction has resulted in a diminution of access for Medi-Cal and
uninsured patients and a related reduction in total costs at the designated public hospital of at least 20 percent,
the department may utilize current or adjusted data that are reflective of the diminution of access, even if the
data are not annual data, to determine the hospital's adjusted baseline amount.

(d) The aggregate designated public hospital baseline funding amount for each project year shall be the sum of
all baseline funding amounts determined under subdivisions (a) and (b), as adjusted in subdivision (c), as
appropriate, for all designated public hospitals.

(e)(1) If, with respect to any project year, the difference between the percentage adjustment in subparagraph (B)
of paragraph (3) of subdivision (c) of this section, computed in the aggregate for designated public hospitals,
excluding the percentage adjustment for any designated public hospital that was not in operation for the full
project year, is greater than five percentage points more than the aggregate percentage adjustment for private
DSH hospitals determined under subparagraph (B) of paragraph (3) of subdivision (c) of Section 14166.13, then
the aggregate percentage adjustment for designated public hospitals shall be reduced in the amount necessary to
reduce the difference to five percentage points.  The reduction required by the previous sentence shall be
allocated among designated public hospitals pro rata based on the relationship between each hospital's
percentage determined under subparagraph (B) of paragraph (3) of subdivision (c) of this section and the
aggregate percentage for designated public hospitals.

(2) Notwithstanding paragraph (1), the department may apply the adjustments set forth in paragraph (5) of
subdivision (c).
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§ 14166.6. Allocation of Medicaid funding from the applicable federal disproportionate share hospital
allotment; maximization of funding; factors; form of payments; transfers; interim payments; audit 



     •     Historical Notes     •     Research References

(a) For the 2005-06 project year and subsequent project years, each designated public hospital described in
subdivision (c) of Section 14166.3 shall be eligible to receive an allocation of federal Medicaid funding from
the applicable federal disproportionate share hospital allotment pursuant to this section.  The department shall
establish the allocations in a manner that maximizes federal Medicaid funding to the state during the term of the
demonstration project, and shall consider, at a minimum, all of the following factors, taking into account all
other payments to each hospital under this article:

(1) The optimal use of intergovernmental transfer-funded payments described in subdivision (d).

(2) Each hospital's pro rata share of the applicable aggregate designated public hospital baseline funding
amount described in subdivision (d) of Section 14166.5.

(3) That the allocation under this section, in combination with the federal share of certified public expenditures
for Medicaid inpatient hospital services for the project year determined under subdivision (a) of Section
14166.4, any supplemental reimbursement for professional services rendered to hospital inpatients determined
for the project year under subdivision (e) of Section 14166.4, and the distribution of safety net care pool funds
from the Health Care Support Fund determined under subdivision (a) of Section 14166.7, shall not exceed the
baseline funding amount or adjusted baseline funding amount, as appropriate, for the hospital.

(4) Minimizing the need to redistribute federal funds that are based on the certified public expenditures of
designated public hospitals as described in subdivision (c).

(b) Each designated public hospital shall receive its allocation of federal disproportionate share hospital
payments in one or both of the following forms:

(1) Distributions from the Demonstration Disproportionate Share Hospital Fund established pursuant to
subdivision (d) of Section 14166.9, consisting of federal funds claimed and received by the department,
pursuant to subparagraphs (A) and (C) of paragraph (2) of subdivision (a) of Section 14166.9 based on
designated public hospitals' certified public expenditures up to 100 percent of uncompensated Medi-Cal and
uninsured costs.

(2) Intergovernmental transfer-funded payments, as described in subdivision (d).  For purposes of determining
whether the hospital has received its allocation of federal disproportionate share hospital payments established
under this section, only the federal share of intergovernmental transfer-funded payments shall be considered.

(c) The distributions described in paragraph (1) of subdivision (b) may be made to a designated public hospital
independent of the amount of uncompensated Medi-Cal and uninsured costs certified as public expenditures by
that hospital pursuant to Section 14166.8, provided that, in accordance with the Special Terms and Conditions
for the demonstration project, the recipient hospital does not return any portion of the funds received to any unit
of government, excluding amounts recovered by the state or federal government.

(d) Designated public hospitals that meet the requirement of Section 1396r-4(b)(1)(A) of Title 42 of the United
States Code regarding the Medicaid inpatient utilization rate or Section 1396r-4(b)(1)(B) of Title 42 of the
United States Code regarding the low-income utilization rate, may receive intergovernmental transfer-funded
disproportionate share hospital payments as follows:

(1) The department shall establish the amount of the hospital's intergovernmental transfer-funded
disproportionate share hospital payment.  The total amount of that payment, consisting of the federal and
nonfederal components, shall in no case exceed that amount equal to 75 percent of the hospital's uncompensated
Medi-Cal and uninsured costs of hospital services, determined in accordance with the Special Terms and
Conditions for the demonstration project.

(2) A transfer amount shall be determined for each hospital that is subject to this subdivision, equal to the



nonfederal share of the payment amount established for the hospital pursuant to paragraph (1).  The transfer
amount so determined shall be paid by the hospital, or the public entity with which the hospital is affiliated, and
deposited into the Medi-Cal Inpatient Payment Adjustment Fund established pursuant to subdivision (b) of
Section 14163.  The sources of funds utilized for the transfer amount shall not include impermissible provider
taxes or donations as defined under Section 1396b(w) of Title 42 of the United States Code or other federal
funds.  For this purpose, federal funds do not include patient care revenue received as payment for services
rendered under programs such as Medicare or Medicaid.

(3) The department shall pay the amounts established pursuant to paragraph (1) to each hospital using the
transfer amounts deposited pursuant to paragraph (2) as the nonfederal share of those payments.  The total
intergovernmental transfer-funded payment amount, consisting of the federal and nonfederal share, paid to a
hospital shall be retained by the hospital in accordance with the Special Terms and Conditions for the
demonstration project.

(e) The total federal disproportionate share hospital funds allocated under this section to designated public
hospitals with respect to each project year, in combination with the federal share of disproportionate share
hospital payment adjustments made to nondesignated public hospitals pursuant to Section 14166.16 for the
same project year, shall not exceed the applicable federal disproportionate share hospital allotment.

(f)(1) Each designated public hospital shall receive quarterly interim payments of its disproportionate share
hospital allocation during the project year.  The determinations set forth in subdivisions (a) to (e), inclusive,
shall be made on an interim basis prior to the start of each project year, except that, with respect to the 2005-06
project year, the interim determinations shall be made prior to January 1, 2006.  The department shall use the
same cost and statistical data used in determining the interim payments for Medi-Cal inpatient hospital services
under Section 14166.4, and available payments and uncompensated and uninsured cost data, including data
from the Medi-Cal paid claims file and the hospital's books and records, for the corresponding period.

(2) Prior to the distribution of payments in accordance with paragraph (1) and with subdivision (g) to a
designated public hospital that is part of a hospital system containing multiple designated public hospitals
licensed to the same governmental entity, the department shall consult with the applicable governmental entity.
The department shall implement any adjustments to the payment distributions for the hospitals in that hospital
system as requested by the governmental entity if the net effect of the requested adjustments for those hospitals
is zero.  These payment redistributions shall recognize the level of care provided to Medi-Cal and uninsured
patients and shall maintain the viability and effectiveness of the hospital system.  The adjustments made
pursuant to this paragraph with respect to an affected hospital shall be disregarded in the application of the
limitations described in paragraph (3) of subdivision (a), and in paragraph (1) of subdivision (a) of Section
14166.7.

(g) No later than April 1 following the end of the project year, the department shall undertake an interim
reconciliation of payments based on Medicare and other cost, payment, and statistical data submitted by the
hospital for the project year, and shall adjust payments to the hospital accordingly.

(h) Each designated public hospital shall receive its disproportionate share hospital allocation, as computed
pursuant to subdivisions (a) to (e), inclusive, subject to final audits of all applicable Medicare and other cost,
payment, and statistical data for the project year.

CREDIT(S)
(Added by Stats.2005, c. 560 (S.B.1100), § 1, eff. Oct. 5, 2005.  Amended by Stats.2006, c. 665 (S.B.1520), § 2,
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and Statutory Notes under Welfare and Institutions Code § 14166.
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2006 Legislation
Sections 1 and 6 of Stats.2006, c. 665 (S.B.1520), provide:
"SECTION 1. The Legislature finds and declares all of the following:
"(a) The University of California (UC) health system is the fifth largest hospital system in

California.  The five academic medical centers share, and collaborate toward, a common mission
of educating the next generation of health professionals, conducting cutting edge research, and
providing high-quality patient care.  Annually, the medical centers provide patient care services
valued at over $3.8 billion.

"(b) Successful implementation of the Medi-Cal Hospital/Uninsured Demonstration Project,
approved by the federal Centers for Medicare and Medicaid Services, is critical to maintaining
essential communitywide services provided by the UC medical centers.  The UC medical centers
house 3,467 licensed acute care hospital beds and provide a broad array of specialized services
that are often not available elsewhere, including trauma, burn, and cancer centers, high-risk
obstetrics programs, and neonatal intensive care units.  The Medi-Cal Hospital/Uninsured
Demonstration Project must ensure that Medi-Cal and uninsured patients have access to the
tertiary health care services offered at UC; specialized health care services must be available to
all patients.

"(c) In order to ensure that Medi-Cal recipients and the uninsured have access to basic and
specialized hospital care, the Medi-Cal Hospital/Uninsured Demonstration Project must ensure
that adequate numbers of health professionals are trained.  The UC medical centers offer more
than 300 residency programs and train almost one-half of all interns and residents in California.
The UC medical centers are among the largest teaching facilities that will receive funding under
the Medi-Cal Hospital/Uninsured Demonstration Project.

"(d) The five medical centers operate within the larger UC health system and work collaboratively
with UC's five medical schools to achieve their mission of education, research, and clinical care.
UC's complex organizational structure may create challenges to the medical centers under the
Medi-Cal Hospital/Uninsured Demonstration Project.  These difficulties would be addressed by
clarifying that the five UC medical centers are a system for the purposes of the Medi-Cal
Hospital/Uninsured Demonstration Project.

"(e) By ensuring access to UC's tertiary care medical centers, the State of California works to
improve the health of Medi-Cal and uninsured patients.  It is appropriate to regard the five UC
medical centers as a hospital system under the Medi-Cal Hospital/Uninsured Demonstration
Project in order to ensure adequate resources are available to work toward this goal.

"It is the intent of the Legislature that payment redistribution recognize the level of care provided to
Medi-Cal and uninsured patients and maintain the viability and effectiveness of the University of
California health system."

"SEC. 6. This act is an urgency statute necessary for the immediate preservation of the public peace,
health, or safety within the meaning of Article IV of the Constitution and shall go into immediate
effect.  The facts constituting the necessity are:

"In order to implement the Medi-Cal Hospital/Uninsured Demonstration Project and preserve the
financial viability of the state's safety net hospitals as soon as possible, it is necessary that this



act take effect immediately."

Research References

Cross References

Stabilization funding to designated hospitals, requirements, see Welfare and Institutions Code §
14166.75.

§ 14166.7. Safety net care pool payments; calculations; payments 

     •     Historical Notes     •     Research References

(a)(1) With respect to each project year, designated public hospitals, or governmental entities with which they
are affiliated, shall be eligible to receive safety net care pool payments from the Health Care Support Fund
established pursuant to Section 14166.21.  The total amount of these payments, in combination with the federal
share of certified public expenditures for Medicaid inpatient hospital services determined for the project year
under subdivision (a) of Section 14166.4, any supplemental reimbursement for physician and nonphysician
practitioner services rendered to hospital inpatients determined for the project year under subdivision (e) of
Section 14166.4, and the federal disproportionate share hospital allocation determined under Section 14166.6,
shall not exceed the hospital's baseline funding amount or adjusted baseline funding amount, as appropriate.

(2) The department shall establish the amount of the safety net care pool payment described in paragraph (1) for
each designated public hospital in a manner that maximizes federal Medicaid funding to the state during the
term of the demonstration project.

(3) A safety net care pool payment amount may be paid to a designated public hospital, or governmental entity
with which it is affiliated, pursuant to this section independent of the amount of uncompensated Medi-Cal and
uninsured costs that is certified as public expenditures pursuant to Section 14166.8, provided that, in
accordance with the Special Terms and Conditions for the demonstration project, the recipient hospital does not
return any portion of the funds received to any unit of government, excluding amounts recovered by the state or
federal government.

(4) In establishing the amount to be paid to each designated public hospital under this subdivision, the
department shall minimize to the extent possible the redistribution of federal funds that are based on certified
public expenditures as described in paragraph (3).

(b)(1) Each designated public hospital, or governmental entity with which it is affiliated, shall receive the
amount established pursuant to subdivision (a) in quarterly interim payments during the project year.  The
determination of the interim payments shall be made on an interim basis prior to the start of each project year,
except that, with respect to the 2005-06 project year, the determination of the interim payments shall be made
prior to January 1, 2006.  The department shall use the same cost and statistical data that is used in determining
the interim payments for Medi-Cal inpatient hospital services under Section 14166.4 and for the
disproportionate share hospital allocations under Section 14166.6, for the corresponding period.

(2) Prior to the distribution of payments in accordance with paragraph (1) and with subdivision (c) to a
designated public hospital that is part of a hospital system containing multiple designated public hospitals
licensed to the same governmental entity, the department shall consult with the applicable governmental entity.
The department shall implement any adjustments to the payment distributions for the hospitals in that hospital
system as requested by the governmental entity if the net effect of the requested adjustments for those hospitals
is zero.  These payment redistributions shall recognize the level of care provided to Medi-Cal and uninsured
patients and shall maintain the viability and effectiveness of the hospital system.  The adjustments made
pursuant to this paragraph with respect to an affected hospital shall be disregarded in the application of the



limitations described in paragraph (1) of subdivision (a), and in paragraph (3) of subdivision (a) of Section
14166.6.

(c)(1) No later than April 1 following the end of the project year, the department shall undertake an interim
reconciliation of the payment amount established pursuant to subdivision (a) for each designated public hospital
using Medicare and other cost, payment, and statistical data submitted by the hospital for the project year, and
shall adjust payments to the hospital accordingly.

(2) The final payment to a designated public hospital for purposes of subdivision (b) and paragraph (1) of this
subdivision, shall be subject to final audits of all applicable Medicare and other cost, payment, and statistical
data for the project year, and the distribution priorities set forth in Section 14166.20.

(d)(1) Each designated public hospital, or governmental entity with which it is affiliated, shall be eligible to
receive additional safety net care pool payments above the baseline funding amount or adjusted baseline
funding amount, as appropriate, from the Health Care Support Fund, established pursuant to Section 14166.21,
for the project year in accordance with the stabilization funding determination for the hospital made pursuant to
Section 14166.75.

(2) Payment of the additional safety net care pool amounts shall be subject to the distribution priorities set forth
in Section 14166.21.
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§ 14166.75. Stabilization funding to designated hospitals; funding requirements 



     •     Historical Notes

(a) For services provided during the 2005-06 and 2006-07 project years, the amount allocated to designated
public hospitals pursuant to subparagraph (A) of paragraph (2) and subparagraph (A) of paragraph (5) of
subdivision (b) of Section 14166.20 shall be allocated, in accordance with this section, among the designated
public hospitals.  For services provided during the 2007-08, 2008-09, and 2009-10 project years, amounts
allocated to designated public hospitals as stabilization funding pursuant to any provision of this article, unless
otherwise specified, shall be allocated among the designated public hospitals in accordance with this section.
All amounts allocated to designated public hospitals in accordance with this section shall be paid as direct
grants, which shall not constitute Medi-Cal payments.

(b) The baseline funding amount, as determined under Section 14166.5, for San Mateo Medical Center shall be
increased by eight million dollars ($8,000,000) for purposes of this section.

(c) The following payments shall be made from the amount identified in subdivision (a), in addition to any other
payments due to the University of California hospitals and health system and County of Los Angeles hospitals
under this section:

(1) The lower of eleven million dollars ($11,000,000) or 3.67 percent of the amount identified in subdivision (a)
to the University of California hospitals and health system.

(2) For each of the 2005-06 and 2006-07 project years, in the event that the one hundred eighty million dollars
($180,000,000) identified in paragraph 41 of the Special Terms and Conditions for the demonstration project is
available in the safety net care pool for the project year, the lower of twenty-three million dollars ($23,000,000)
or 7.67 percent of the amount identified in subdivision (a) to the County of Los Angeles, Department of Health
Services, hospitals.  If an amount less than the one hundred eighty million dollars ($180,000,000) is available
during the project year, the amount determined under this paragraph shall be reduced proportionately.

(d) For the 2005-06 and 2006-07 project years, the amount identified in subdivision (a), as reduced by the
amounts identified in subdivision (c), shall be distributed among the designated public hospitals pursuant to this
subdivision.

(1) Designated public hospitals that are donor hospitals, and their associated donated certified public
expenditures, shall be identified as follows:

(A) An initial pro rata allocation of the amount subject to this subdivision shall be made to each designated
public hospital, based upon the hospital's baseline funding amount determined pursuant to Section 14166.5, and
as further adjusted in subdivision (b).  This initial allocation shall be used for purposes of the calculations under
subparagraph (C) and paragraph (3).

(B) The federal financial participation amount arising from the certified public expenditures of each designated
public hospital, including the expenditures of the governmental entity, nonhospital clinics, and other provider
types with which it is affiliated, that were claimed by the department from the federal disproportionate share
hospital allotment pursuant to subparagraphs (A) and (C) of paragraph (2) of subdivision (a) of Section
14166.9, and from the safety net care pool funds pursuant to paragraph (3) of subdivision (a) of Section
14166.9, shall be determined.

(C) The amount of federal financial participation received by each designated public hospital, and by the
governmental entity, nonhospital clinics, and other provider types with which it is affiliated, based on certified
public expenditures from the federal disproportionate share hospital allotment pursuant to paragraph (1) of
subdivision (b) of Section 14166.6, and from the safety net care pool payments pursuant to subdivision (a) of
Section 14166.7 shall be identified.  With respect to this identification, if a payment adjustment for a hospital
has been made pursuant to paragraph (2) of subdivision (f) of Section 14166.6, or paragraph (2) of subdivision
(b) of Section 14166.7, the amount of federal financial participation received by the hospital based on certified



public expenditures shall be determined as though no such payment adjustment had been made.  The resulting
amount shall be increased by amounts distributed to the hospital pursuant to subdivision (c) of this section,
paragraph (1) of subdivision (b) of Section 14166.20, and the initial allocation determined for the hospitals in
subparagraph (A).

(D) If the amount in subparagraph (B) is greater than the amount determined in subparagraph (C), the hospital
is a donor hospital, and the difference between the two amounts is deemed to be that donor hospital's associated
donated certified public expenditures amount.

(2) Seventy percent of the total amount subject to this subdivision shall be allocated pro rata among the
designated public hospitals based upon each hospital's baseline funding amount determined pursuant to Section
14166.5, and as further adjusted in subdivision (b).

(3) The lesser of the remaining 30 percent of the total amount subject to this subdivision or the total amounts of
donated certified public expenditures for all donor hospitals, shall be distributed pro rata among the donor
hospitals based upon the donated certified public expenditures amount determined for each donor hospital.  Any
amounts not distributed pursuant to this paragraph shall be distributed in the same manner as set forth in
paragraph (2).

(e) For the 2007-08 and subsequent project years, the amount identified in subdivision (a), as reduced by the
amounts identified in subdivision (c), shall be distributed among the designated public hospitals pursuant to this
subdivision.

(1) Each designated public hospital that renders inpatient hospital services under the health care coverage
initiative program authorized pursuant to Part 3.5 (commencing with Section 15900) shall be allocated an
amount equal to the amount of the federal safety net pool funds claimed and received with respect to the
services rendered by the hospital, including services rendered to enrollees of a managed care organization, to
the extent the amount was included in the determination of total stabilization funding for the project year
pursuant to Section 14166.20.

(2) Each designated public hospital for which, during the project year, the sum of the allowable costs incurred
in rendering inpatient hospital services to Medi-Cal beneficiaries and the allowable costs incurred with respect
to supplemental reimbursement for physician and nonphysician practitioner services rendered to Medi-Cal
hospital inpatients, as specified in Section 14166.4, exceeds the allowable costs incurred for those services
rendered in the prior year, shall be allocated an amount equal to 60 percent of the difference in the allowable
costs, multiplied by the applicable federal medical assistance percentage.  The allocations under this paragraph,
however, shall be reduced pro rata as necessary to ensure that the total of those allocations does not exceed 80
percent of the amount subject to this subdivision after the allocations in paragraph (1).  For purposes of this
paragraph, the most recent cost data that are available at the time of the department's determinations for the
project year pursuant to Section 14166.20 shall be used.

(3) The remaining amount subject to this subdivision that is not otherwise allocated pursuant to paragraphs (1)
and (2) shall be allocated as set forth below:

(A) Designated public hospitals that are donor hospitals, and their associated donated certified public
expenditures, shall be identified as follows:

(i) An initial pro rata allocation of the amount subject to this paragraph shall be made to each designated public
hospital, based upon the total allowable costs incurred by each hospital, or governmental entity with which it is
affiliated, in rendering hospital services to the uninsured during the project year as reported pursuant to Section
14166.8.  This initial allocation shall be used for purposes of the calculations under clause (iii) and
subparagraph (C).

(ii) The federal financial participation amount arising from the certified public expenditures of each designated
public hospital, including the expenditures of the governmental entity, nonhospital clinics, and other provider
types with which it is affiliated, that were claimed by the department from the federal disproportionate share



hospital allotment pursuant to subparagraphs (A) and (C) of paragraph (2) of subdivision (a) of Section
14166.9, and from the safety net care pool funds pursuant to paragraph (3) of subdivision (a) of Section
14166.9, shall be determined.

(iii) The amount of federal financial participation received by each designated public hospital, and by the
governmental entity, nonhospital clinics, and other provider types with which it is affiliated, based on certified
public expenditures from the federal disproportionate share hospital allotment pursuant to paragraph (1) of
subdivision (b) of Section 14166.6, and from the safety net care pool payments pursuant to subdivision (a) of
Section 14166.7 shall be identified.  With respect to this identification, if a payment adjustment for a hospital
has been made pursuant to paragraph (2) of subdivision (f) of Section 14166.6, or paragraph (2) of subdivision
(b) of Section 14166.7, the amount of federal financial participation received by the hospital based on certified
public expenditures shall be determined as though no payment adjustment had been made.  The resulting
amount shall be increased by amounts distributed to the hospital pursuant to subdivision (c), paragraphs (1) and
(2) of this subdivision, paragraph (1) of subdivision (b) of Section 14166.20, and the initial allocation
determined for the hospitals in clause (i).

(iv) If the amount in clause (ii) is greater than the amount determined in clause (iii), the hospital is a donor
hospital, and the difference between the two amounts is deemed to be that donor hospital's associated donated
certified public expenditures amount.

(B) Fifty percent of the total amount subject to this paragraph shall be allocated pro rata among the designated
public hospitals in the same manner described in clause (i) of subparagraph (A).

(C) The lesser of the remaining 50 percent of the total amount subject to this paragraph, the total amounts of
donated certified public expenditures for all donor hospitals or that amount that is 30 percent of the amount
subject to this subdivision after the allocations in paragraph (1), shall be distributed pro rata among the donor
hospitals based upon the donated certified public expenditures amount determined for each donor hospital.  Any
amounts not distributed pursuant to this subparagraph shall be distributed in the same manner as set forth in
subparagraph (B).

(D) The federal financial participation amount arising from the certified public expenditures that has been paid
to designated public hospitals, or the governmental entities with which they are affiliated, pursuant to
subdivision (g) of Section 14166.221 shall be disregarded for purposes of this paragraph.

(f) The department shall consult with designated public hospital representatives regarding the appropriate
distribution of stabilization funding before stabilization funds are allocated and paid to hospitals.  No later than
30 days after this consultation, the department shall issue a final allocation of stabilization funding under this
section that shall not be modified for any reason other than mathematical errors or mathematical omissions on
the part of the department.

CREDIT(S)
(Added by Stats.2005, c. 560 (S.B.1100), § 1, eff. Oct. 5, 2005.  Amended by Stats.2006, c. 665 (S.B.1520), § 4,
eff. Sept. 29, 2006; Stats.2006, c. 270 (A.B.1920), § 1; Stats.2006, c. 665 (S.B.1520), § 4.5, eff. Sept. 29, 2006,
operative Jan. 1, 2007; Stats.2007, c. 544 (A.B.752), § 2; Stats.2010, c. 218 (A.B.1653), § 5, eff. Sept. 8, 2010.)

Inoperative Date And Repeal

For inoperative date and repeal of this article, see Welfare and Institutions Code §§
14166.2 and 14166.26.

Historical Notes

Historical And Statutory Notes



2005 Legislation
Appropriations and urgency effective provisions relating to Stats.2005, c. 560 (S.B.1100), see Historical

and Statutory Notes under Welfare and Institutions Code § 14166.
For Governor's signing message regarding Stats.2005, c. 560 (S.B.1100), see Historical and Statutory

Notes under Welfare and Institutions Code § 14166.
2006 Legislation
Section 2 of Stats.2006, c. 270 (A.B.1920), provides:
"SEC. 2. Section 1.5 of this bill incorporates amendments to Section 14166.75 of the Welfare and

Institutions Code proposed by this bill and SB 1520 [c. 665]. It shall only become operative if (1)
both bills are enacted and become effective on or before January 1, 2007, (2) each bill amends
Section 14166.75 of the Welfare and Institutions Code, and (3) this bill is enacted after SB 1520 [c.
665], in which case Section 14166.75 of the Welfare and Institutions Code, as amended by SB 1520
[c. 665], shall remain operative only until the operative date of this bill, at which time Section 1.5 of
this bill shall become operative, and Section 1 of this bill shall not become operative."

An amendment of this section by § 1.5 of Stats.2006, c. 270 (A.B.1920), failed to become operative
under the provisions of § 2 of that Act.

Section 5 of Stats.2006, c. 665 (S.B.1520), provides:
"SEC. 5. Section 4.5 of this bill incorporates amendments to Section 14166.75 of the Welfare and

Institutions Code proposed by both this bill and AB 1920 [c. 270].  It shall only become
operative if (1) both bills are enacted and become effective on or before January 1, 2007, but this
bill becomes operative first, (2) each bill amends Section 14166.75 of the Welfare and
Institutions Code, and (3) this bill is enacted after AB 1920 [c. 270], in which case Section
14166.75 of the Welfare and Institutions Code, as amended by Section 4 of this bill, shall remain
operative only until the operative date of AB 1920 [c. 270], at which time Section 4.5 of this bill
shall become operative."

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

Legislative findings and declarations and urgency effective provisions relating to Stats.2006, c. 665
(S.B.1520), see Historical and Statutory Notes under Welfare and Institutions Code § 14166.6.

2007 Legislation
Section 1 of Stats.2007, c. 544 (A.B.752), provides:
"SECTION 1. The Legislature finds and declares all of the following:
"(a) The Medi-Cal Hospital/Uninsured Care Demonstration Project has provided stabilization funding in

supplementation of Medi-Cal reimbursement to various safety net hospitals, including designated
public hospitals, for each of the 2005-06 and 2006-07 project years.

"(b) The stabilization funding provided to date has been critical for maintaining essential safety net
health care services to low-income and medically indigent populations in California.

"(c) It is the intent of the Legislature to provide an appropriate distribution mechanism for designated
public hospitals with respect to any available stabilization funding that is allocable to the designated
public hospitals beyond the 2006-07 project year."

2010 Legislation
For urgency effective provisions relating to Stats.2010, c. 218 (A.B.1653), see Historical and Statutory

Notes under Welfare and Institutions Code § 14158.1.

§ 14166.8. Annual reports from designated public hospitals to the department; contents 

     •     Historical Notes

(a) Within five months after the end of each project year, each of the designated public hospitals shall submit to
the department all of the following reports:



(1) The hospital's Medicare cost report for the project year.

(2) Other cost reporting and statistical data necessary for the determination of amounts due the hospital under
the demonstration project, as requested by the department.

(b) For each project year, the reports shall identify all of the following:

(1) The costs incurred in providing inpatient hospital services to Medi-Cal beneficiaries on a fee-for-service
basis and physician and nonphysician practitioner services costs, as identified in subdivision (e) of Section
14166.4.

(2) The amount of uncompensated costs incurred in providing hospital services to Medi-Cal beneficiaries,
including managed care enrollees.

(3) The costs incurred in providing hospital services to uninsured individuals.

(c) Each designated public hospital, or governmental entity with which it is affiliated, that operates nonhospital
clinics or provides physician, nonphysician practitioner, or other health care services that are not identified as
hospital services under the Special Terms and Conditions for the demonstration project, may report and certify
all, or a portion, of the uncompensated Medi-Cal and uninsured costs of the services furnished.  The amount of
these uncompensated costs to be claimed by the department shall be determined by the department in
consultation with the governmental entity so as to optimize the level of claimable federal Medicaid funding.

(d) Reports submitted under this section shall include all allowable costs.

(e) The appropriate public official shall certify to all of the following:

(1) The accuracy of the reports required under this section.

(2) That the expenditures to meet the reported costs comply with Section 433.51 of Title 42 of the Code of
Federal Regulations.

(3) That the sources of funds used to make the expenditures certified under this section do not include
impermissible provider taxes or donations as defined under Section 1396b(w) of Title 42 of the United States
Code or other federal funds.  For this purpose, federal funds do not include patient care revenue received as
payment for services rendered under programs such as Medicare or Medicaid.

(f) The certification of public expenditures made pursuant to this section shall be based on a schedule
established by the department.  The director may require the designated public hospitals to submit quarterly
estimates of anticipated expenditures, if these estimates are necessary to obtain interim payments of federal
Medicaid funds.  All reported expenditures shall be subject to reconciliation to allowable costs, as determined
in accordance with applicable demonstration project implementing documents.

(g) Except as provided in subdivision (c), the director shall seek Medicaid federal financial participation for all
certified public expenditures recognized under the demonstration project and reported by the designated public
hospitals, to the extent consistent with Section 14166.9.

(h) Governmental or public entities other than those that operate a designated public hospital may, at the request
of a governmental or public entity, certify uncompensated Medi-Cal and uninsured costs in accordance with this
section, subject to the department's discretion and prior approval of the federal Centers for Medicare and
Medicaid Services.

CREDIT(S)
(Added by Stats.2005, c. 560 (S.B.1100), § 1, eff. Oct. 5, 2005.)

Inoperative Date

For inoperative date and repeal of this article, see Welfare and Institutions Code §§



14166.2 and 14166.26.

Historical Notes

Historical And Statutory Notes

2005 Legislation
Appropriations and urgency effective provisions relating to Stats.2005, c. 560 (S.B.1100), see Historical

and Statutory Notes under Welfare and Institutions Code § 14166.
For Governor's signing message regarding Stats.2005, c. 560 (S.B.1100), see Historical and Statutory

Notes under Welfare and Institutions Code § 14166.

§ 14166.9. Determination of the mix of sources of federal funds to maximize federal Medicaid funding to
the state; claiming priorities; Demonstration Disproportionate Share Hospital Fund; deposit and
accounting of funds 

     •     Historical Notes     •     Research References

(a) The department, in consultation with the designated public hospitals, shall determine the mix of sources of
federal funds for payments to the designated public hospitals in a manner that provides baseline funding to
hospitals and maximizes federal Medicaid funding to the state during the term of the demonstration project.
Federal funds shall be claimed according to the following priorities:

(1) The certified public expenditures of the designated public hospitals for inpatient hospital services and
physician and nonphysician practitioner services, as identified in subdivision (e) of Section 14166.4, rendered
to Medi-Cal beneficiaries.

(2) Federal disproportionate share hospital allotment, subject to the federal hospital-specific limit, in the
following order:

(A) Those hospital expenditures that are eligible for federal financial participation only from the federal
disproportionate share hospital allotment.

(B) Payments funded with intergovernmental transfers, consistent with the requirements of the demonstration
project, up to the hospital's baseline funding amount or adjusted baseline funding amount, as appropriate, for
the project year.

(C) Any other certified public expenditures for hospital services that are eligible for federal financial
participation from the federal disproportionate share hospital allotment.

(3) Safety net care pool funds, using the optimal combination of hospital-certified public expenditures and
certified public expenditures of a hospital, or governmental entity with which the hospital is affiliated, that
operates nonhospital clinics or provides physician, nonphysician practitioner, or other health care services that
are not identified as hospital services under the Special Terms and Conditions for the demonstration project,
except that certified public expenditures reported by the County of Los Angeles or its designated public
hospitals shall be the exclusive source of certified public expenditures for claiming those federal funds
deposited in the South Los Angeles Medical Services Preservation Fund under Section 14166.25.

(4) Health care expenditures of the state that represent alternate state funding mechanisms approved by the
federal Centers for Medicare and Medicaid Services under the demonstration project as set forth in Section
14166.22.

(b) The department shall implement these priorities, to the extent possible, in a manner that minimizes the
redistribution of federal funds that are based on the certified public expenditures of the designated public



hospitals.

(c) The department may adjust the claiming priorities to the extent that these adjustments result in additional
federal medicaid funding during the term of the demonstration project or facilitate the objectives of subdivision
(b).

(d) There is hereby established in the State Treasury the "Demonstration Disproportionate Share Hospital
Fund."  All federal funds received by the department with respect to the certified public expenditures claimed
pursuant to subparagraphs (A) and (C) of paragraph (2) of subdivision (a) shall be transferred to the fund.
Notwithstanding Section 13340 of the Government Code, the fund shall be continuously appropriated to the
department solely for the purposes specified in Section 14166.6.

(e)(1) Except as provided in Section 14166.25, all federal safety net care pool funds claimed and received by
the department based on health care expenditures incurred by the designated public hospitals, or other
governmental entities, shall be transferred to the Health Care Support Fund, established pursuant to Section
14166.21.

(2) The department shall separately identify and account for federal safety net care pool funds claimed and
received by the department under the health care coverage initiative program authorized under Part 3.5
(commencing with Section 15900) and under paragraphs 43 and 44 of the Special Terms and Conditions for the
demonstration project.

(3) With respect to those funds identified under paragraph (2), the department shall separately identify and
account for federal safety net care pool funds claimed and received for inpatient hospital services rendered
under the health care coverage initiative, including services rendered to enrollees of a managed care
organization, by designated public hospitals, nondesignated public hospitals, and project year private DSH
hospitals.

CREDIT(S)
(Added by Stats.2005, c. 560 (S.B.1100), § 1, eff. Oct. 5, 2005.  Amended by Stats.2006, c. 327 (A.B.3070), §
5; Stats.2007, c. 518 (S.B.474), § 3; Stats.2008, c. 758 (A.B.1183), § 54, eff. Sept. 30, 2008; Stats.2009, c. 140
(A.B.1164), § 212.)

Inoperative Date

For inoperative date and repeal of this article, see Welfare and Institutions Code §§ 14166.2 and
14166.26.

Historical Notes

Historical And Statutory Notes

2005 Legislation
Appropriations and urgency effective provisions relating to Stats.2005, c. 560 (S.B.1100), see Historical

and Statutory Notes under Welfare and Institutions Code § 14166.
For Governor's signing message regarding Stats.2005, c. 560 (S.B.1100), see Historical and Statutory

Notes under Welfare and Institutions Code § 14166.
2008 Legislation
For appropriation, cost reimbursement, urgency effective, and other uncodified provisions relating to

Stats.2008, c. 758 (A.B.1183), see Historical and Statutory Notes under Health and Safety Code §
1266.

2009 Legislation
Stats.2009, c. 140 (A.B.1164), made nonsubstantive changes to maintain the code.
Subordination of legislation by Stats.2009, c. 140 (A.B.1164), to other 2009 legislation, see Historical

and Statutory Notes under Business and Professions Code § 315.



Research References

Cross References

Stabilization funding to designated hospitals, requirements, see Welfare and Institutions Code §
14166.75.

§ 14166.10. Payments to private hospitals; payment sources 

     •     Historical Notes

(a) Payments to private hospitals under the demonstration project shall include, as applicable, all of the
following:

(1) Payments under selective provider contracts with the department negotiated by the California Medical
Assistance Commission in accordance with Article 2.6 (commencing with Section 14081).

(2) Disproportionate share hospital replacement payments under Section 14166.11.

(3) Supplemental payments under Section 14166.12.

(4) Payments to distressed hospitals as negotiated by the California Medical Assistance Commission pursuant to
Section 14166.23.

(5) Payments of amounts described in Section 14166.14.

(b) Payments under subdivision (a) shall be in addition to other payments that may be made in accordance with
law.

CREDIT(S)
(Added by Stats.2005, c. 560 (S.B.1100), § 1, eff. Oct. 5, 2005.  Amended by Stats.2006, c. 327 (A.B.3070), §
6.)
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Appropriations and urgency effective provisions relating to Stats.2005, c. 560 (S.B.1100), see Historical
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Notes under Welfare and Institutions Code § 14166.

§ 14166.11. Formula and methodology for determining total project year private DSH hospitals
payments; computations; interim payments; tentative adjusted monthly payments; final adjusted
payment 



     •     Historical Notes     •     Research References

(a) The department shall pay to each project year private DSH hospital the amounts that would have been paid
under the disproportionate share hospital program using the formulas and methodology in effect for the 2004
-05 fiscal year as more specifically set forth in this section.

(b) For each project year, the department shall develop and issue a tentative and final disproportionate share list
in accordance with Section 14105.98.

(c) For each project year, the department shall perform the computations set forth in paragraphs (1) to (4),
inclusive, and (6) to (8), inclusive, of subdivision (am) and paragraphs (1) to (3), inclusive, of subdivision (an)
of Section 14105.98, subject to the following:

(1) For purposes of these computations, the maximum state disproportionate share hospital allotment for
California for each project year shall be the allotment effective during the federal fiscal year beginning during
the project year.

(2) All references to October 1 shall be deemed to be references to July 1.

(3) Notwithstanding any other provision of law, the transfer amounts for the Medi-Cal Inpatient Payment
Adjustment Fund to the Health Care Deposit Fund, as provided for pursuant to paragraph (2) of subdivision (d)
of Section 14163 shall be deemed to be eighty-five million dollars ($85,000,000) for purposes of the
computations under this subdivision.

(4) Notwithstanding any other provision of law, the payments made under this section shall be treated as
payment adjustments made under Section 14105.98 for purposes of computing the OBRA 1993 payment
limitation, as defined in paragraph (24) of subdivision (a) of Section 14105.98, the low-income utilization rate,
and all related computations.

(5) Subdivision (m) of Section 14105.98 shall apply to payments made under this section.

(d) Interim payments shall be made for the first five months of each project year as follows:

(1) Interim payments shall be made to each private hospital identified on a tentative disproportionate share list
for the project year that was also on the final disproportionate share list for the prior fiscal year.  The interim
payment amount per month for each of these hospitals shall equal one-twelfth of the total payments, excluding
stabilization funds, made to the hospital for the prior fiscal year under this section or under Section 14105.98.
The interim payment amount may be adjusted to reflect any changes in the total payment amounts, excluding
stabilization funds, projected to be made under this section for the project year.

(2) The computation of interim payments described in this subdivision shall be made promptly after the
department issues the tentative disproportionate share hospital list for the project year.

(3) The first interim payment for a project year shall be made to each hospital no later than 60 days after the
issuance of the tentative disproportionate share hospital list for that project year and shall include the interim
payment amounts for all prior months in the project year.  Subsequent interim payments for a project year shall
be made on the last checkwrite of each month made by the Controller until interim payments for the first five
months of the project year have been made.

(4) The department may recover any interim payments for a project year made under this subdivision to a
hospital that is not on the final disproportionate share hospital list for that project year.  These interim payments
shall be considered an overpayment.  The department shall issue a demand for repayment to a hospital at least
30 days prior to taking action to recover the overpayment.  After the 30-day period, the department may recover
the overpayment using any of the methods set forth in Section 14115.5 or subdivision (c) of Section 14172.5.
Any offset shall be subject to Section 14115.5 or subdivision (d) of Section 14172.5.  No other provision of



Section 14172.5 shall be applicable with respect to the recovery of overpayments under this subdivision.  A
hospital may appeal the department's determination of an overpayment under this subdivision pursuant to the
appeal procedures set forth in Sections 51016 to 51047, inclusive, of Title 22 of the California Code of
Regulations, and seek judicial review of the final administrative decision pursuant to Section 14171, provided
that the only issues that may be raised in this appeal are whether the hospital, but for inadvertent error by the
department, was on the final disproportionate share list for the project year and whether the department's
computation of the overpayment amount is correct.  If the hospital is reinstated on the final disproportionate
share list pursuant to Section 14105.98, the department shall promptly refund any amount recovered under this
paragraph.

(e) Tentative adjusted monthly payments shall be made for the months of December through March of each
project year to each private hospital identified on the final disproportionate share hospital list for the project
year, computed and paid as follows:

(1) An adjusted payment amount shall be computed for each hospital equal to the sum of the total payment
adjustment amount for the hospital computed pursuant to subdivision (am) of Section 14105.98, plus the
supplemental lump-sum payment adjustment amount computed pursuant to subdivision (an) of Section
14105.98, each as most recently computed by the department, plus any applicable interim estimated
stabilization funding pursuant to subdivision (b) of Section 14166.14.

(2) A tentative adjusted monthly payment amount shall be computed for each hospital equal to the adjusted
payment amount for the hospital, minus the aggregate interim payments made to the hospital for the project
year, divided by seven.

(3) The computation of tentative adjusted monthly payments described in this subdivision shall be made
promptly after the department issues the final disproportionate share hospital list for the project year.

(4) The first tentative adjusted monthly payment for a project year shall be made to each hospital by January 15
or within 60 days after the issuance of the final disproportionate share hospital list for the project year,
whichever is later, and shall include the tentative adjusted monthly payment amounts for all prior months in the
project year for which those payments are due.  Subsequent tentative adjusted monthly payments for a project
year shall be made on the last checkwrite of each month made by the Controller until tentative adjusted monthly
payments for December through March of the project year have been made.

(f) Three data corrected payments shall be made on the last checkwrite of the month made by the Controller for
the months of April through June of each project year to each private hospital identified on the final
disproportionate share hospital list for the project year, computed and paid as follows:

(1) An annual data corrected payment amount shall be computed for each hospital equal to the sum of the total
payment adjustment amount for the hospital computed pursuant to subdivision (am) of Section 14105.98, plus
the supplemental lump-sum payment adjustment amount computed pursuant to subdivision (an) of Section
14105.98, each as most recently computed by the department, plus any interim estimated stabilization funding.
The annual data corrected payment amounts shall reflect data corrections, hospital closures, and other revisions
made by the department to the adjusted payment amounts computed under paragraph (1) of subdivision (e).

(2) A monthly data corrected payment amount shall be computed for each hospital equal to the annual data
corrected payment amount for the hospital, minus both the aggregate interim payments made to the hospital for
the project year and the aggregate tentative adjusted monthly payments made to the hospital, divided by three.

(g) Payment under subdivisions (d), (e), and (f) for a month shall be made only to private hospitals open for
patient care through the 15th day of the month.

(h) The department shall compute a final adjusted payment amount for each private hospital on the final
disproportionate share list for a project year after the completion of the project year and the determination of the
amount of stabilization funding available to be paid under this section as follows:



(1) An amount shall be computed for each hospital equal to the sum of the total payment adjustment amount for
the hospital computed pursuant to subdivision (am) of Section 14105.98, plus the supplemental lump-sum
payment adjustment amount computed pursuant to subdivision (an) of Section 14105.98, each as most recently
computed by the department.  These amounts shall reflect data corrections, hospital closures, and other
revisions made by the department to the annual data corrected payment amounts computed under paragraph (1)
of subdivision (f) in a manner that ensures that any payments not payable or recouped are redistributed among
hospitals eligible for a final adjusted payment amount in accordance with the calculations made pursuant to
Section 14105.98.

(2) The department shall add to the amount computed for each hospital under paragraph (1) a pro rata share of
any stabilization funding to be allocated and paid under this section, allocated based on the amounts computed
under paragraph (1).

(3) The department shall for each hospital for each project year reconcile the total amount paid to the hospital
for that project year under subdivisions (d), (e), and (f) with the amount determined under paragraph (2).  The
department shall issue a report to each hospital setting forth the result of the reconciliation that shall include the
department's computation, data, and identification of data sources.  The department shall pay to the hospital any
underpayment determined as a result of this reconciliation and collect from the hospital any overpayment
determined as a result of this reconciliation pursuant to paragraph (4) of subdivision (d) .

(4) A hospital may seek to correct the department's data and computations under this section in accordance with
the processes undertaken by the department to implement Section 14105.98 in effect during the 2004-05 state
fiscal year.

(i) In accordance with the demonstration project, the following shall apply:

(1) Payments under this section shall satisfy the state's obligation to have a payment adjustment program for
disproportionate share hospitals under Section 1923 of the Social Security Act (42 U.S.C. Sec. 1396r-4).

(2) Payments under this section and federal financial participation shall not be counted against the state's
allotment of federal funding for Medicaid disproportionate share payment adjustments.

(j)(1) For purposes of this subdivision, "federal disproportionate share allotment" means the federal Medicaid
disproportionate share hospital allotment specified for California under Section 1396r-4(f) of Title 42 of the
United States Code.

(2) In the event any hospital, or any party on behalf of a hospital, shall initiate a case or proceeding in any state
or federal court in which the hospital seeks any relief of any sort whatsoever, including, but not limited to,
monetary relief, injunctive relief, declaratory relief, or a writ, based in whole or in part on a contention that the
hospital is entitled to, or should receive any portion of, the federal disproportionate share hospital allotment for
any or all of federal fiscal years 2006 to 2010, inclusive, all of the following shall apply:

(A) No payments shall be made to the hospital pursuant to this section until the case or proceeding is finally
resolved, including the final disposition of all appeals.

(B) Any amount computed to be payable to the hospital pursuant to this section for a project year shall be
withheld by the department and shall be paid to the hospital only after the case or proceeding is finally resolved,
including the final disposition of all appeals, and only if the case or proceeding does not result in any amount
being paid or payable to the hospital from the federal disproportionate share hospital allotment for any portion
of the project year.

(C) The hospital shall become ineligible to receive any amount pursuant to this section for any project year for
which it is determined that the hospital is entitled to be paid any portion of the federal disproportionate share
hospital allotment.

(D) Any amount that would have been payable to the hospital pursuant to this section, but is not paid to the



hospital because the hospital has become ineligible to receive payments pursuant to this section shall be
returned to the state General Fund.

(E) In the event any portion of the federal disproportionate share hospital allotment is applied to payments to
any private hospital, the department shall make any additional payments that may be necessary from state funds
so that the amount of the disproportionate share hospital payments that are made to designated public hospitals
or nondesignated public hospitals is not less than the amount that would have been made if the allotment had
not been applied to payments to any private hospital.

(F) A hospital's total project year payment amount determined under this section may be subject to reduction by
offset pursuant to Section 14115.5 or 14172.5.

CREDIT(S)
(Added by Stats.2005, c. 560 (S.B.1100), § 1, eff. Oct. 5, 2005.  Amended by Stats.2006, c. 327 (A.B.3070), §
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General acute care hospitals, consolidated permits, payment adjustments, see Health and Safety
Code § 1250.8.

§ 14166.115. Disproportionate share hospital replacement payments; reduction 

     •     Historical Notes

(a) Due to the state budget deficit and in order to implement changes in the level of funding for health care
services, the department shall reduce disproportionate share hospital replacement payments to private hospitals
made pursuant to Section 14166.11 as specified in this section.

(b) Disproportionate share hospital replacement payments to private hospitals pursuant to Section 14166.11
shall be reduced by 10 percent.  The reductions shall be applied to all disproportionate share hospital
replacement payments to private hospitals made for the 2009-10 fiscal year, including, but not limited to,
interim payments, tentative adjusted monthly payments, data corrected payments, and the final adjusted
payment.

(c) Nothwithstanding 1 Chapter 3.5 (commencing with Section 11340) of Part 1 of Division 3 of Title 2 of the



Government Code, the department may implement and administer this section by means of provider bulletins,
or similar instructions, without taking regulatory action.

(d) The reductions described in this section shall apply only to payments for services when the General Fund
share of the payment is paid with funds appropriated to the department in the annual Budget Act.

(e) The department shall promptly seek any necessary federal approvals for the implementation of this section.

CREDIT(S)
(Added by Stats.2009-2010, 4th Ex.Sess., c. 5 (A.B.5), § 46.5, eff. July 28, 2009.)
1So in enrolled bill.
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§ 14166.12. Private Hospital Supplemental Fund 

     •     Historical Notes

(a) The California Medical Assistance Commission shall negotiate payment amounts, in accordance with the
selective provider contracting program established pursuant to Article 2.6 (commencing with Section 14081),
from the Private Hospital Supplemental Fund established pursuant to subdivision (b) for distribution to private
hospitals that satisfy the criteria of Section 14085.6, 14085.7, 14085.8, or 14085.9.

(b) The Private Hospital Supplemental Fund is hereby established in the State Treasury.  For purposes of this
section, "fund" means the Private Hospital Supplemental Fund.

(c) Notwithstanding Section 13340 of the Government Code, the fund shall be continuously appropriated to the
department for the purposes specified in this section.

(d) Except as otherwise limited by this section, the fund shall consist of all of the following:

(1) One hundred eighteen million four hundred thousand dollars ($118,400,000), which shall be transferred
annually from General Fund amounts appropriated in the annual Budget Act for the Medi-Cal program, except
that for the 2008-09 fiscal year, this amount shall be reduced by thirteen million six hundred thousand dollars
($13,600,000) and by an amount equal to one-half of the difference between eighteen million three hundred
thousand dollars ($18,300,000) and the amount of any reduction in the additional payments for distressed
hospitals calculated pursuant to subparagraph (B) of paragraph (3) of subdivision (b) of Section 14166.20.

(2) Any additional moneys appropriated to the fund.

(3) All stabilization funding transferred to the fund pursuant to paragraph (2) of subdivision (a) of Section
14166.14.

(4) Any moneys that any county, other political subdivision of the state, or other governmental entity in the



state may elect to transfer to the department for deposit into the fund, as permitted under Section 433.51 of Title
42 of the Code of Federal Regulations or any other applicable federal Medicaid laws.

(5) All private moneys donated by private individuals or entities to the department for deposit in the fund as
permitted under applicable federal Medicaid laws.

(6) Any interest that accrues on amounts in the fund.

(e) Any public agency transferring moneys to the fund may, for that purpose, utilize any revenues, grants, or
allocations received from the state for health care programs or purposes, unless otherwise prohibited by law.  A
public agency may also utilize its general funds or any other public moneys or revenues for purposes of
transfers to the fund, unless otherwise prohibited by law.

(f) The department may accept or not accept moneys offered to the department for deposit in the fund.  If the
department accepts moneys pursuant to this section, the department shall obtain federal financial participation
to the full extent permitted by law.  With respect to funds transferred or donated from private individuals or
entities, the department shall accept only those funds that are certified by the transferring or donating entity that
qualify for federal financial participation under the terms of the Medicaid Voluntary Contribution and
Provider-Specific Tax Amendments of 1991 (Public Law 102-234) or Section 433.51 of Title 42 of the Code of
Federal Regulations, as applicable.  The department may return any funds transferred or donated in error.

(g) Moneys in the fund shall be used as the source for the nonfederal share of payments to hospitals under this
section.

(h) Any funds remaining in the fund at the end of a fiscal year shall be carried forward for use in the following
fiscal year.

(i) Moneys shall be allocated from the fund by the department and shall be applied to obtain federal financial
participation in accordance with customary Medi-Cal accounting procedures for purposes of payments under
this section.  Distributions from the fund shall be supplemental to any other Medi-Cal reimbursement received
by the hospitals, including amounts that hospitals receive under the selective provider contracting program
(Article 2.6 (commencing with Section 14081)), and shall not affect provider rates paid under the selective
provider contracting program.

(j) Each private hospital that was a private hospital during the 2002-03 fiscal year, received payments for the
2002-03 fiscal year from any of the prior supplemental funds, and, during the project year, satisfies the criteria
in Section 14085.6, 14085.7, 14085.8, or 14085.9 to be eligible to negotiate for distributions under any of those
sections, shall receive no less from the Private Hospital Supplemental Fund for the project year than 100
percent of the amount the hospital received from the prior supplemental funds for the 2002-03 fiscal year.  Each
private hospital described in this subdivision shall be eligible for additional payments from the fund pursuant to
subdivision (k).

(k) All amounts that are in the fund for a project year in excess of the amount necessary to make the payments
under subdivision (j) shall be available for negotiation by the California Medical Assistance Commission, along
with corresponding federal financial participation, for supplemental payments to private hospitals, which for the
project year satisfy the criteria under Section 14085.6, 14085.7, 14085.8, or 14085.9 to be eligible to negotiate
for distributions under any of those sections, and paid for services rendered during the project year pursuant to
the selective provider contracting program established under Article 2.6 (commencing with Section 14081).

(l) The amount of any stabilization funding transferred to the fund, or the amount of intergovernmental transfers
deposited to the fund pursuant to subdivision (o), together with the associated federal reimbursement, with
respect to a particular project year, may, in the discretion of the California Medical Assistance Commission, be
paid for services furnished in the same project year regardless of when the stabilization funds or
intergovernmental transfer funds, and the associated federal reimbursement, become available, provided the
payment is consistent with other applicable federal or state law requirements and does not result in a hospital



exceeding any applicable reimbursement limitations.

(m) The department shall pay amounts due to a private hospital from the fund for a project year, with the
exception of stabilization funding, in up to four installment payments, unless otherwise provided in the
hospital's contract negotiated with the California Medical Assistance Commission, except that hospitals that are
not described in subdivision (j) shall not receive the first installment payment.  The first payment shall be made
as soon as practicable after the issuance of the tentative disproportionate share hospital list for the project year,
and in no event later than January 1 of the project year.  The second and subsequent payments shall be made
after the issuance of the final disproportionate hospital list for the project year, and shall be made only to
hospitals that are on the final disproportionate share hospital list for the project year.  The second payment shall
be made by February 1 of the project year or as soon as practicable after the issuance of the final
disproportionate share hospital list for the project year.  The third payment, if scheduled, shall be made by April
1 of the project year.  The fourth payment, if scheduled, shall be made by June 30 of the project year.  This
subdivision does not apply to hospitals that are scheduled to receive payments from the fund because they meet
the criteria under Section 14085.7 and do not meet the criteria under Section 14085.6, 14085.8, or 14085.9,
which shall be paid in accordance with the applicable contract or contract amendment negotiated by the
California Medical Assistance Commission.

(n) The department shall pay stabilization funding transferred to the fund in amounts negotiated by the
California Medical Assistance Commission and shall pay the scheduled payments in accordance with the
applicable contract or contract amendment.

(o) Payments to private hospitals that are eligible to receive payments pursuant to Section 14085.6, 14085.7,
14085.8, or 14085.9 may be made using funds transferred from governmental entities to the state, at the option
of the governmental entity.  Any payments funded by intergovernmental transfers shall remain with the private
hospital and shall not be transferred back to any unit of government.  An amount equal to 25 percent of the
amount of any intergovernmental transfer made in the project year that results in a supplemental payment made
for the same project year to a project year private DSH hospital designated by the governmental entity that
made the intergovernmental transfer shall be deposited in the fund for distribution as determined by the
California Medical Assistance Commission.  An amount equal to 75 percent shall be deposited in the fund and
distributed to the private hospitals designated by the governmental entity.

(p) A private hospital that receives payment pursuant to this section for a particular project year shall not submit
a notice for the termination of its participation in the selective provider contracting program established
pursuant to Article 2.6 (commencing with Section 14081) until the later of the following dates:

(1) On or after December 31 of the next project year.

(2) The date specified in the hospital's contract, if applicable.

(q)(1) For the 2007-08, 2008-09, and 2009-10 project years, the County of Los Angeles shall make
intergovernmental transfers to the state to fund the nonfederal share of increased Medi-Cal payments to those
private hospitals that serve the South Los Angeles population formerly served by Los Angeles County Martin
Luther King, Jr.-Harbor Hospital.  The intergovernmental transfers required under this subdivision shall be
funded by county tax revenues and shall total five million dollars ($5,000,000) per project year, except that, in
the event that the director determines that any amount is due to the County of Los Angeles under the
demonstration project for services rendered during the portion of a project year during which Los Angeles
County Martin Luther King, Jr.-Harbor Hospital was operational, the amount of intergovernmental transfers
required under this subdivision shall be reduced by a percentage determined by reducing 100 percent by the
percentage reduction in Los Angeles County Martin Luther King, Jr.-Harbor Hospital's baseline, as determined
under subdivision (c) of Section 14166.5 for that project year.

(2) Notwithstanding subdivision (o), an amount equal to 100 percent of the county's intergovernmental transfers
under this subdivision shall be deposited in the fund and, within 30 days after receipt of the intergovernmental
transfer, shall be distributed, together with related federal financial participation, to the private hospitals



designated by the county in the amounts designated by the county.  The director shall disregard amounts
received pursuant to this subdivision in calculating the OBRA 1993 payment limitation, as defined in paragraph
(24) of subdivision (a) of Section 14105.98, for purposes of determining the amount of disproportionate share
hospital replacement payments due a private hospital under Section 14166.11.

CREDIT(S)
(Added by Stats.2005, c. 560 (S.B.1100), § 1, eff. Oct. 5, 2005.  Amended by Stats.2006, c. 327 (A.B.3070), §
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§ 14166.13. Baseline funding amount for private DSH hospitals that are also a project year private DSH
hospital 

     •     Historical Notes

(a) With respect to each project year, the director shall determine a baseline funding amount for each base year
private DSH hospital that is also a project year private DSH hospital.  A private hospital's baseline funding
amount shall be an amount equal to the total amount paid to the hospital for inpatient hospital services rendered
to Medi-Cal beneficiaries during the 2004-05 state fiscal year, including the following Medi-Cal payments, but
excluding payments received under the Medi-Cal Specialty Mental Health Services Consolidation Program:

(1) Base payments under the selective provider contracting program as provided for under Article 2.6
(commencing with Section 14081), or under the Medi-Cal state plan cost reimbursement system for inpatient
hospital services for noncontracting hospitals.

(2) Emergency Services and Supplemental Payments Fund payments as provided for under Section 14085.6.

(3) Medi-Cal Medical Education Supplemental Payment Fund payments and Large Teaching Emphasis
Hospital and Children's Hospital Medi-Cal Medical Education Supplemental Payment Fund payments as
provided for under Sections 14085.7 and 14085.8, respectively.

(4) Small and Rural Hospital Supplemental Payments Fund payments as provided for under Section 14085.9.

(5) Disproportionate share hospital payment adjustments as provided for under Section 14105.98.

(6) Administrative day payments as provided for under Section 51542 of Title 22 of the California Code of



Regulations.

(b) The aggregate project year private DSH hospital baseline funding amount shall be the sum of all baseline
funding amounts determined under subdivision (a).

(c) With respect to each project year beginning after the 2005-06 project year, an aggregate project year private
DSH hospital adjusted baseline funding amount shall be determined as follows:

(1) The department shall determine the aggregate total Medi-Cal revenue, using amounts determined under
subdivision (a), for inpatient hospital services rendered during the 2004-05 fiscal year for project year private
DSH hospitals, less the total amount of disproportionate share hospital payments identified in paragraph (5) of
subdivision (a) for those hospitals.

(2) The department shall determine the aggregate total Medi-Cal revenue paid or payable for inpatient hospital
services rendered during the fiscal year immediately preceding the project year for which the private hospital
adjusted baseline funding amount is being calculated for project year private DSH hospitals.  The aggregate
total revenue for services rendered in the relevant preceding fiscal year shall include the payments described in
paragraphs (1) and (6) of subdivision (a), and all other payments made to project year private DSH hospitals
under this article, excluding disproportionate share hospital replacement payments made under Section
14166.11, stabilization funding under Section 14166.14, and distressed hospital funding under Section
14166.23 and paragraph (3) of subdivision (b) of Section 14166.20.

(3) The department shall:

(A) Calculate the difference between the amount determined under paragraph (1) and the amount determined
under paragraph (2).

(B) Determine the percentage increase or decrease by dividing the difference in subparagraph (A) by the
amount in paragraph (1).

(C) Apply the percentage in subparagraph (B) to the amount determined under paragraph (1).

(4) The aggregate private DSH hospital adjusted baseline funding amount is the amount determined in
paragraph (1), plus the amount determined in subparagraph (C), plus the amount in paragraph (5) of subdivision
(a).

(d) If, with respect to any project year, the difference between the percentage adjustment in subparagraph (B) of
paragraph (3) of subdivision (c) of this section is greater than five percentage points more than the aggregate
percentage adjustment for designated public hospitals, excluding the percentage adjustment for any designated
public hospital that was not in operation for the full project year, determined under subparagraph (B) of
paragraph (3) of subdivision (c) of Section 14166.5, then the aggregate percentage adjustment for private DSH
hospitals shall be reduced in the amount necessary to reduce the difference to five percentage points.

CREDIT(S)
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§ 14166.14. Stabilization funds payable to project year private DSH hospitals; allocations 

     •     Historical Notes

The amount of any stabilization funding payable to the project year private DSH hospitals under Section
14166.20 for a project year, which amount shall not include the amount of stabilization funding paid or payable
to hospitals prior to the computation of the stabilization funding under Section 14166.20, plus any amount
payable to project year private DSH hospitals under paragraph (1) of subdivision (b) of Section 14166.21, shall
be allocated as follows:

(a)(1) To fund any shortfall due under Section 14166.11.

(2) An amount shall be transferred to the Private Hospital Supplemental Fund established pursuant to Section
14166.12, as may be necessary so that the amount for the Private Hospital Supplemental Fund for the project
year, including all funds previously transferred to, or deposited in, the Private Hospital Supplemental Fund for
the project year, is not less than the Private Hospital Supplemental Fund base amount determined pursuant to
subdivision (j) of Section 14166.12.

(3) The amounts paid or transferred under paragraphs (1) and (2) shall be reduced pro rata if there is not
sufficient funding described under paragraphs (1) and (2).

(b) Of the stabilization funding remaining, after allocations pursuant to subdivision (a), that are payable to
project year private DSH hospitals, 66.4 percent shall be allocated and distributed among those hospitals pro
rata based on the amounts determined in accordance with Section 14166.11, and 33.6 percent shall be
transferred to the Private Hospital Supplemental Fund.

CREDIT(S)
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§ 14166.15. Payments to nondesignated public hospitals 



     •     Historical Notes

(a) Payments to nondesignated public hospitals under the demonstration project shall include, as applicable, the
following:

(1) Payments under selective provider contracts with the department negotiated by the California Medical
Assistance Commission in accordance with Article 2.6 (commencing with Section 14081).

(2) Disproportionate share hospital payments under Section 14166.16.

(3) Supplemental payments under Section 14166.17.

(4) Payments to distressed hospitals as negotiated by the California Medical Assistance Commission pursuant to
Section 14166.23.

(5) Payment of amounts described in Section 14166.19.

(b) Payments under subdivision (a) shall be in addition to other payments that may be made in accordance with
law.
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§ 14166.16. Disproportionate share hospital payment adjustments; share list; supplemental payment
adjustments; computation; interim payments; tentative adjusted monthly payments; data corrected
payments; final adjusted payment 

     •     Historical Notes

(a) The department shall pay to each nondesignated public hospital that is an eligible hospital for the project
year, as determined under Section 14105.98, disproportionate share hospital payment adjustments as more
specifically set forth in this section.

(b) For each project year, the department shall develop and issue a tentative and final disproportionate share list
in accordance with Section 14105.98.

(c)(1) The department shall compute, for each nondesignated public hospital that is an eligible disproportionate
share hospital for the project year, the payment adjustment amounts as determined under paragraphs (1) to (4),
inclusive, and (6) to (8), inclusive, of subdivision (am) of Section 14105.98, and the supplemental payment



adjustment amounts as determined under paragraphs (1) to (3), inclusive, of subdivision (an) of Section
14105.98.

(2) The department shall perform the computations set forth in Section 14163 to determine the hospital's
transfer amount as though that section were still in effect.

(3) The disproportionate share hospital payment amount for each nondesignated public hospital for each project
year shall be the sum of the amounts computed under paragraph (1) less the amount determined for the hospital
under paragraph (2).

(4) For purposes of the computations under this subdivision, the federal disproportionate share hospital
allotment for California for each project year shall be the allotment effective during the federal fiscal year
beginning during the project year.

(5) Notwithstanding any other provision of law, the transfer amounts from the Medi-Cal Inpatient Payment
Adjustment Fund to the Health Care Deposit Fund, as provided for pursuant to paragraph (2) of subdivision (d)
of Section 14163, shall be deemed to be eighty-five million dollars ($85,000,000) for purposes of the
computations under this subdivision.

(6) Subdivision (m) of Section 14105.98 shall apply to payments made under this section.

(7) The federal share of the payment amounts determined under this subdivision and paid pursuant to this
section, excluding the stabilization funding amounts allocated and paid pursuant to paragraph (2) of subdivision
(i), shall be drawn from the allotment of federal funds for Medicaid disproportionate share hospital payment
adjustments for California specified under Section 1396r-4(f) of Title 42 of the United States Code.

(d) To the extent necessary to compute and determine compliance with the hospital-specific disproportionate
share hospital payment limitations described in paragraph (3) of subdivision (c) of Section 14166.3,
nondesignated public hospitals shall comply with subdivisions (a), (b), and (d) of Section 14166.8.

(e) Two interim payments shall be made for the first portion of the project year, on October 1 and December 1
of each project year, as follows:

(1) The interim payments shall be made to each nondesignated public hospital identified on a tentative
disproportionate share list for the project year that was also on the final disproportionate share list for the prior
fiscal year.  The interim payment amount for each hospital shall be paid in two equal amounts on October 1 and
December 1 of each project year, which combined shall equal five-twelfths of the total payments, excluding
stabilization funds, made to the hospital for the prior fiscal year under this section, except that for the 2005-06
project year, the combined amount shall equal the amount that was payable to the hospital for the 2004-05 fiscal
year under Section 14105.98, less the transfer amount assessed with respect to the hospital under Section 14163
for the same fiscal year, multiplied by five-twelfths.  The interim payment amount may be adjusted to reflect
any changes in the total payment amounts, excluding stabilization funds, projected to be made under this
section for the project year.

(2) The computation of interim payments described in this subdivision shall be made promptly after the
department issues the tentative disproportionate share hospital list for the project year.

(3) The first interim payment to each hospital for a project year shall be made no later than 60 days after the
issuance of the tentative disproportionate share hospital list for the project year and shall include the interim
payment amounts for all prior months in the project year.  Subsequent interim payments for a project year shall
be made on the last checkwrite of each month made by the Controller until interim payments for the first five
months of the project year have been made.

(4) The department may recover any interim payments made under this subdivision for a project year to a
hospital that is not on the final disproportionate share hospital list for the project year.  These interim payments
shall be considered an overpayment.  The department shall issue a demand for repayment to a hospital at least



30 days prior to taking action to recover the overpayment.  After the 30-day period, the department may recover
the overpayment using any of the methods set forth in Section 14115.5 or subdivision (c) of Section 14172.5.
Any offset shall be subject to Section 14115.5 or subdivision (d) of Section 14172.5.  No other provision of
Section 14172.5 shall be applicable with respect to the recovery of overpayments under this subdivision.  A
hospital may appeal the department's determination of an overpayment under this subdivision pursuant to the
appeal procedures set forth in Sections 51016 to 51047, inclusive, of Title 22 of the California Code of
Regulations, and seek judicial review of the final administrative decision pursuant to Section 14171, provided
that the only issues that may be raised in the appeal are whether the hospital, but for inadvertent error by the
department, was on the final disproportionate share list for the project year and whether the department's
computation of the overpayment amount is correct.  If the hospital is reinstated on the final disproportionate
share list pursuant to Section 14105.98, the department shall promptly refund any amount recovered under this
paragraph.

(f) Tentative adjusted monthly payments shall be made for December through March of each project year to
each nondesignated public hospital identified on the final disproportionate share hospital list for the project
year, computed and paid as follows:

(1) An adjusted payment amount shall be computed for each hospital equal to the sum of the total payment
adjustment amount for the hospital computed pursuant to subdivision (am) of Section 14105.98, plus the
supplemental lump-sum payment adjustment amount computed pursuant to subdivision (an) of Section
14105.98, less the amount computed pursuant to Section 14163, each as most recently computed by the
department as described in subdivision (c).

(2) A tentative adjusted monthly payment amount shall be computed for each hospital equal to the adjusted
payment amount for the hospital, minus the aggregate interim payments made to the hospital for the project
year, divided by seven.

(3) The computation of tentative adjusted monthly payments described in this subdivision shall be made
promptly after the department issues the final disproportionate share hospital list for the project year.

(4) The first tentative adjusted monthly payment to each hospital for a project year shall be made by January 15
or within 60 days after the issuance of the final disproportionate share hospital list for the project year,
whichever is later, and shall include the tentative adjusted monthly payment amounts for all prior months in the
project year for which those payments are due.  Subsequent tentative adjusted monthly payments for a project
year shall be made on the last checkwrite of each month made by the Controller until tentative adjusted monthly
payments for December through March of the project year have been made.

(g) Three data corrected payments shall be made on the last checkwrite of the month made by the Controller for
the months of April through June of each project year to each nondesignated public hospital identified on the
final disproportionate share hospital list for the project year, computed and paid as follows:

(1) An annual data corrected payment amount shall be computed for each hospital equal to the sum of the total
payment adjustment amount for the hospital computed pursuant to subdivision (am) of Section 14105.98, plus
the supplemental lump-sum payment adjustment amount computed pursuant to subdivision (an) of Section
14105.98, less the amount computed pursuant to Section 14163, each as most recently computed by the
department as described in subdivision (c).  The annual data corrected payment amounts shall reflect data
corrections, hospital closures, and other revisions made by the department to the adjusted payment amounts
computed under paragraph (1) of subdivision (d).

(2) A monthly data corrected payment amount shall be computed for each hospital equal to the annual data
corrected payment amount for the hospital, minus both the aggregate interim payments made to the hospital for
the project year and the aggregate tentative adjusted monthly payments made to the hospital, divided by three.

(h) Payment under subdivisions (e), (f), and (g) for a month shall be made only to hospitals open for patient care
through the 15th day of the month.



(i) The department shall compute a final adjusted payment amount for each nondesignated public hospital on
the final disproportionate share list for a project year after the completion of the project year and the
determination of the amount of stabilization funding available to be paid under this section as follows:

(1) An amount shall be computed for each hospital equal to the sum of the total payment adjustment amount for
the hospital computed pursuant to subdivision (am) of Section 14105.98, plus the supplemental lump-sum
payment adjustment amount computed pursuant to subdivision (an) of Section 14105.98, less the amount
computed pursuant to Section 14163, each as most recently computed by the department as described in
subdivision (c).  These amounts shall reflect data corrections, hospital closures, and other revisions made by the
department to the annual data corrected payment amounts computed under paragraph (1) of subdivision (e) in a
manner that ensures that any payments not payable or recouped are redistributed among hospitals eligible for a
final adjusted payment amount in accordance with the calculations made pursuant to Section 14105.98.

(2) The department shall add to the amount computed for each hospital under paragraph (1) a pro rata share of
any stabilization funding to be allocated and paid under this section allocated based on the amounts computed
under paragraph (1).  The federal share of any stabilization funding allocated and paid under this section shall
not be drawn from the allotment of federal funding for Medicaid disproportionate share hospital payment
adjustments for California specified under Section 1396r-4(f) of Title 42 of the United States Code.

(3) The department shall for each hospital for each project year reconcile the total amount computed for the
hospital for the project year under subdivisions (c), (d), and (e) with the amount determined under paragraph
(2).  The department shall issue a report to each hospital setting forth the result of the reconciliation that shall
include the department's computation, data, and identification of data sources.  The department shall pay to the
hospital any underpayment determined as a result of this reconciliation and collect from the hospital any
overpayment determined as a result of this reconciliation.

(4) A hospital may seek to correct the department's data and computations under this section in accordance with
the processes undertaken by the department to implement Section 14105.98 in effect during the 2004-05 fiscal
year.
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§ 14166.17. Nondesignated Public Hospital Supplemental Fund 

     •     Historical Notes



(a) The California Medical Assistance Commission shall negotiate payment amounts in accordance with the
selective provider contracting program established pursuant to Article 2.6 (commencing with Section 14081)
from the Nondesignated Public Hospital Supplemental Fund established pursuant to subdivision (b) for
distribution to nondesignated public hospitals that satisfy the criteria of Section 14085.6, 14085.7, 14085.8, or
14085.9.

(b) The Nondesignated Public Hospital Supplemental Fund is hereby established in the State Treasury.  For
purposes of this section, "fund" means the Nondesignated Public Hospital Supplemental Fund.

(c) Notwithstanding Section 13340 of the Government Code, the fund shall be continuously appropriated to the
department for the purposes specified in this section.

(d) Except as otherwise limited by this section, the fund shall consist of all of the following:

(1) One million nine hundred thousand dollars ($1,900,000), which shall be transferred annually from General
Fund amounts appropriated in the annual Budget Act for the fund.

(2) Any additional moneys appropriated to the fund.

(3) All stabilization funding transferred to the fund.

(4) All private moneys donated by private individuals or entities to the department for deposit in the fund as
permitted under applicable federal Medicaid laws.

(5) Any interest that accrues on amounts in the fund.

(e) The department may accept or not accept moneys offered to the department for deposit in the fund.  If the
department accepts moneys pursuant to this section, the department shall obtain federal financial participation
to the full extent permitted by law.  With respect to funds transferred or donated from private individuals or
entities, the department shall accept only those funds that are certified by the transferring or donating entity as
qualifying for federal financial participation under the terms of the Medicaid Voluntary Contribution and
Provider-Specific Tax Amendments of 1991 (P.L. 102-234) or Section 433.51 of Title 42 of the Code of
Federal Regulations, as applicable.  The department may return any funds transferred or donated in error.

(f) Moneys in the funds shall be used as the source for the nonfederal share of payments to hospitals under this
section.

(g) Any funds remaining in the fund at the end of a fiscal year shall be carried forward for use in the following
fiscal year.

(h) Moneys shall be allocated from the fund by the department and shall be applied to obtain federal financial
participation in accordance with customary Medi-Cal accounting procedures for purposes of payments under
this section.  Distributions from the fund shall be supplemental to any other Medi-Cal reimbursement received
by the hospitals, including amounts that hospitals receive under the selective provider contracts negotiated
under Article 2.6 (commencing with Section 14081), and shall not affect provider rates paid under the selective
provider contracting program.

(i) Each nondesignated public hospital that was a nondesignated public hospital during the 2002-03 fiscal year,
received payments for the 2002-03 fiscal year from any of the prior supplemental funds, and, during the project
year satisfies the criteria in Section 14085.6, 14085.7, 14085.8, or 14085.9 to be eligible to negotiate for
distributions under any of those sections shall receive no less from the Nondesignated Public Hospital
Supplemental Fund for the project year than 100 percent of the amount the hospital received from the prior
supplemental funds for the 2002-03 fiscal year, minus the total amount of intergovernmental transfers made by
or on behalf of the hospital pursuant to Sections 14085.6, 14085.7, 14085.8, and 14085.9 for the same fiscal
year.  Each hospital described in this subdivision shall be eligible for additional payments from the fund
pursuant to subdivision (j).



(j) All amounts that are in the fund for a project year in excess of the amount necessary to make the payments
under subdivision (i) shall be available for negotiation by the California Medical Assistance Commission, along
with corresponding federal financial participation, for supplemental payments to nondesignated public hospitals
that for the project year satisfy the criteria under Section 14085.6, 14085.7, 14085.8, or 14085.9 to be eligible to
negotiate for distributions under any of those sections, and paid for services rendered during the project year
pursuant to the selective provider contracting program under Article 2.6 (commencing with Section 14081).

(k) The amount of any stabilization funding transferred to the fund with respect to a project year may in the
discretion of the California Medical Assistance Commission to be paid for services furnished in the same
project year regardless of when the stabilization funds become available, provided the payment is consistent
with other applicable federal or state legal requirements and does not result in a hospital exceeding any
applicable reimbursement limitations.

(l) The department shall pay amounts due to a nondesignated hospital from the fund for a project year, with the
exception of stabilization funding, in up to four installment payments, unless otherwise provided in the
hospital's contract negotiated with the California Medical Assistance Commission, except that hospitals that are
not described in subdivision (i) shall not receive the first installment payment.  The first payment shall be made
as soon as practicable after the issuance of the tentative disproportionate share hospital list for the project year,
and in no event later than January 1 of the project year.  The second and subsequent payments shall be made
after the issuance of the final disproportionate hospital list for the project year, and shall be made only to
hospitals that are on the final disproportionate share hospital list for the project year.  The second payment shall
be made by February 1 of the project year or as soon as practicable after the issuance of the final
disproportionate share hospital list for the project year.  The third payment, if scheduled, shall be made by April
1 of the project year.  The fourth payment, if scheduled, shall be made by June 30 of the project year.  This
subdivision does not apply to hospitals that are scheduled to receive payments from the fund because they meet
the criteria under Section 14085.7 but do not meet the criteria under Section 14085.6, 14085.8, or 14085.9.

(m) The department shall pay stabilization funding transferred to the fund in amounts negotiated by the
California Medical Assistance Commission and paid in accordance with the applicable contract or contract
amendment.

(n) A nondesignated public hospital that receives payment pursuant to this section for a particular project year
shall not submit a notice for the termination of its participation in the selective provider contracting program
established pursuant to Article 2.6 (commencing with Section 14081) until the later of the following dates:

(1) On or after December 31 of the next project year.

(2) The date specified in the hospital's contract, if applicable.

CREDIT(S)
(Added by Stats.2005, c. 560 (S.B.1100), § 1, eff. Oct. 5, 2005.  Amended by Stats.2006, c. 327 (A.B.3070), §
12.)

Inoperative Date

For inoperative date and repeal of this article, see Welfare and Institutions Code §§
14166.2 and 14166.26.

Historical Notes

Historical And Statutory Notes

2005 Legislation
Appropriations and urgency effective provisions relating to Stats.2005, c. 560 (S.B.1100), see Historical



and Statutory Notes under Welfare and Institutions Code § 14166.
For Governor's signing message regarding Stats.2005, c. 560 (S.B.1100), see Historical and Statutory

Notes under Welfare and Institutions Code § 14166.

§ 14166.18. Baseline funding for each nondesignated public hospital; reductions; determination;
adjustments 

     •     Historical Notes

(a) With respect to each project year, the director shall determine a baseline funding amount for each
nondesignated public hospital that was an eligible hospital under paragraph (3) of subdivision (a) of Section
14105.98 for both the 2004-05 fiscal year and the project year.  A hospital's baseline funding amount shall be an
amount equal to the total amount paid to the hospital for inpatient hospital services rendered to Medi-Cal
beneficiaries during the 2004-05 fiscal year, including the following Medi-Cal payments, but excluding
payments received under the Medi-Cal Specialty Mental Health Services Consolidation Program:

(1) Base payments under the selective provider contracting program as provided for under Article 2.6
(commencing with Section 14081) or the Medi-Cal state plan cost reimbursement system for inpatient hospital
services for noncontracting hospitals.

(2) Emergency Services and Supplemental Payments Fund payments as provided for under Section 14085.6.

(3) Medi-Cal Medical Education Supplemental Payment Fund payments and Large Teaching Emphasis
Hospital and Children's Hospital Medi-Cal Medical Education Supplemental Payment Fund payments as
provided for under Sections 14085.7 and 14085.8, respectively.

(4) Small and Rural Hospital Supplemental Payments Fund payments as provided for under Section 14085.9.

(5) Disproportionate share hospital payment adjustments as provided for under Section 14105.98.

(6) Administrative day payments as provided for under Section 51542 of Title 22 of the California Code of
Regulations.

(b) The baseline funding amount for each nondesignated public hospital shall reflect a reduction for the total
amount of intergovernmental transfers made pursuant to Sections 14085.6, 14085.7, 14085.8, 14085.9, and
14163 for the 2004-05 state fiscal year by the nondesignated public hospital, or on its behalf by the
governmental entity with which it is affiliated.

(c) The aggregate nondesignated public hospital baseline funding amount shall be the sum of all baseline
funding amounts determined under subdivision (a), as adjusted by subdivision (b).

(d) With respect to each project year beginning after the 2005-06 project year, an aggregate nondesignated
public hospital adjusted baseline funding amount shall be determined as follows:

(1) The department shall determine the aggregate total Medi-Cal revenue, using amounts determined under
subdivision (a), as adjusted by subdivision (b), but excluding the reductions for the amount of
intergovernmental transfers made pursuant to Section 14163, with respect to inpatient hospital services
rendered during the 2004-05 fiscal year, for nondesignated public hospitals that were eligible hospitals under
paragraph (3) of subdivision (a) of Section 14105.98 for the project year, less the total amount of
disproportionate share hospital payments identified in paragraph (5) of subdivision (a) for those hospitals.

(2) The department shall determine the aggregate total Medi-Cal revenue paid or payable for inpatient hospital
services rendered during the fiscal year preceding the project year for which the nondesignated public hospital
adjusted baseline funding amount is being calculated for the nondesignated public hospitals described in
paragraph (1).  The aggregate total revenue for services rendered in the particular preceding fiscal year shall
include the payments that are described under paragraphs (1) and (6) of subdivision (a), and all other payments



made to nondesignated public hospitals under this article, excluding disproportionate share hospital payments
pursuant to Section 14166.16, stabilization funding pursuant to Section 14166.19, and distressed hospital
funding pursuant to Section 14166.23 and paragraph (3) of subdivision (b) of Section 14166.20.

(3) The department shall:

(A) Calculate the difference between the amount determined under paragraph (1) and the amount determined
under paragraph (2).

(B) Determine the percentage increase or decrease by dividing the difference in subparagraph (A) by the
amount in paragraph (1).

(C) Apply the percentage determined in subparagraph (B) to the amount that results from both of the following:

(i) Aggregating the nondesignated public hospital baseline funding amounts determined under subdivision (a),
as adjusted by subdivision (b), but excluding the reductions for the amount of intergovernmental transfers made
pursuant to Section 14163.

(ii) Subtracting from the amount in clause (i) the total amount of disproportionate share hospital payments in
paragraph (5) of subdivision (a) for those hospitals.

(D) The aggregate nondesignated public hospital adjusted baseline funding amount is the amount determined in
subdivision (c), plus the resulting product determined in subparagraph (C).

CREDIT(S)
(Added by Stats.2005, c. 560 (S.B.1100), § 1, eff. Oct. 5, 2005.  Amended by Stats.2006, c. 538 (S.B.1852), §
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§ 14166.19. Stabilization funding payments to nondesignated public hospitals; allocations 

     •     Historical Notes



The amount of any stabilization funding payable to the nondesignated public hospitals under paragraph (4) of
subdivision (b) of Section 14166.20 for a project year, which amount shall not include the amount of
stabilization funding paid or payable to hospitals prior to the computation of the stabilization funding under
Section 14166.20, shall be allocated in the following priority:

(a) An amount shall be transferred to the Nondesignated Public Hospital Supplemental Fund, as may be
necessary so that the amount for the Nondesignated Public Hospital Supplemental Fund for the project year,
including all funds previously transferred to, or deposited in, the Nondesignated Public Hospital Supplemental
Fund for the project year, is not less than one million nine hundred thousand dollars ($1,900,000).

(b) Of the remaining stabilization funding payable to nondesignated public hospitals, 75 percent shall be
allocated, distributed, and paid in accordance with Section 14166.16, and 25 percent shall be transferred to the
Nondesignated Public Hospital Supplemental Fund.

CREDIT(S)
(Added by Stats.2005, c. 560 (S.B.1100), § 1, eff. Oct. 5, 2005.)
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§ 14166.20. Stabilization funding; total amount 

     •     Historical Notes     •     Research References

(a) With respect to each project year, the total amount of stabilization funding shall be the sum of the following:

(1)(A) Federal Medicaid funds available in the Health Care Support Fund, established pursuant to Section
14166.21, reduced by the amount necessary to meet the baseline funding amount, or the adjusted baseline
funding amount, as appropriate, for project years after the 2005-06 project year for each designated public
hospital, project year private DSH hospitals in the aggregate, and nondesignated public hospitals in the
aggregate as determined in Sections 14166.5, 14166.13, and 14166.18, respectively, taking into account all
other payments to each hospital under this article.  This amount shall be not less than zero.

(B) For purposes of subparagraph (A), federal Medicaid funds available in the Health Care Support Fund shall
not include health care coverage initiative amounts identified under paragraph (2) of subdivision (e) of Section
14166.9.

(C) The federal financial participation amount arising from the certified public expenditures that has been paid
to designated public hospitals, or the governmental entities with which they are affiliated, pursuant to
subdivision (g) of Section 14166.221, shall be disregarded for purposes of this section.

(2) The state general funds that were made available due to the receipt of federal funding for previously



state-funded programs through the safety net care pool and any federal Medicaid hospital reimbursements
resulting from these expenditures, unless otherwise recognized under paragraph (1), to the extent those funds
are in excess of the amount necessary to meet the baseline funding amount, or the adjusted baseline funding
amount, as appropriate, for project years after the 2005-06 project year for each designated public hospital, for
project year private DSH hospitals in the aggregate, and for nondesignated public hospitals in the aggregate, as
determined in Sections 14166.5, 14166.13, and 14166.18, respectively.

(3) To the extent not included in paragraph (1) or (2), the amount of the increase in state General Fund
expenditures for Medi-Cal inpatient hospital services for the project year for project year private DSH hospitals
and nondesignated public hospitals, including amounts expended in accordance with paragraph (1) of
subdivision (c) of Section 14166.23, that exceeds the expenditure amount for the same purpose and the same
hospitals necessary to provide the aggregate baseline funding amounts applicable to the project determined
pursuant to Sections 14166.13 and 14166.18, and any direct grants to designated public hospitals for services
under the demonstration project.

(4) To the extent not included in paragraph (2), federal Medicaid funds received by the state as a result of the
General Fund expenditures described in paragraph (3).

(5) The federal Medicaid funds received by the state as a result of federal financial participation with respect to
Medi-Cal payments for inpatient hospital services made to project year private DSH hospitals and to
nondesignated public hospitals for services rendered during the project year, the state share of which was
derived from intergovernmental transfers or certified public expenditures of any public entity that does not own
or operate a public hospital.

(6) Federal safety net care pool funds claimed and received for inpatient hospital services rendered under the
health care coverage initiative identified under paragraph (3) of subdivision (e) of Section 14166.9.

(b) With respect to the 2005-06, 2006-07, and subsequent project years, the stabilization funding determined
under subdivision (a) shall be allocated as follows:

(1) Eight million dollars ($8,000,000) shall be paid to San Mateo Medical Center.  All or a portion of this
amount may be paid as disproportionate share hospital payments in addition to the hospital's allocation that
would otherwise be determined under Section 14166.6.  The amount provided for in this paragraph shall be
disregarded in the application of the limitations described in paragraph (3) of subdivision (a) of Section
14166.6, and in paragraph (1) of subdivision (a) of Section 14166.7.

(2)(A) Ninety-six million two hundred twenty-eight thousand dollars ($96,228,000) shall be allocated to
designated public hospitals to be paid in accordance with Section 14166.75.

(B) Forty-two million two hundred twenty-eight thousand dollars ($42,228,000) shall be allocated to private
DSH hospitals to be paid in accordance with Section 14166.14.

(C) Five hundred forty-four thousand dollars ($544,000) shall be allocated to nondesignated public hospitals to
be paid in accordance with Section 14166.17.

(D) In the event that stabilization funding is less than one hundred forty-seven million dollars ($147,000,000),
the amounts allocated to designated public hospitals, private DSH hospitals, and nondesignated public hospitals
under this paragraph shall be reduced proportionately.

(3)(A) An amount equal to the lesser of 10 percent of the total amount determined under subdivision (a) or
twenty-three million five hundred thousand dollars ($23,500,000), but at least fifteen million three hundred
thousand dollars ($15,300,000), shall be made available for additional payments to distressed hospitals that
participate in the selective provider contracting program under Article 2.6 (commencing with Section 14081),
including designated public hospitals, in amounts to be determined by the California Medical Assistance
Commission.  The additional payments to designated public hospitals shall be negotiated by the California
Medical Assistance Commission, but shall be paid by the department in the form of a direct grant rather than as



Medi-Cal payments.

(B) Notwithstanding subparagraph (A) and solely for the 2006-07 fiscal year, if the amount that otherwise
would be made available for additional payments to distressed hospitals under subparagraph (A) is equal to or
greater than eighteen million three hundred thousand dollars ($18,300,000), that amount shall be reduced by
eighteen million three hundred thousand dollars ($18,300,000) and the state's obligation to make these
payments shall be reduced by this amount.  In the event the amount that otherwise would be made available
under subparagraph (A) is less than eighteen million three hundred thousand dollars ($18,300,000), but greater
than or equal to the minimum amount of fifteen million three hundred thousand dollars ($15,300,000), then the
amount available under this paragraph shall be zero and the state's obligation to make these payments shall be
zero.

(C) Notwithstanding subparagraph (A) and solely for the 2008-09 and 2009-10 fiscal years, the amount to be
made available shall be reduced by fifteen million three hundred thousand dollars ($15,300,000) in each of the
two years.  The funds generated from this reduction shall be retained in the General Fund.

(4) An amount equal to 0.64 percent of the total amount determined under subdivision (a), to nondesignated
public hospitals to be paid in accordance with Section 14166.19.

(5) The amount remaining after subtracting the amount determined in paragraphs (1) and (2), subparagraph (A)
of paragraph (3), and paragraph (4), without taking into account subparagraphs (B) and (C) of paragraph (3),
shall be allocated as follows:

(A) Sixty percent to designated public hospitals to be paid in accordance with Section 14166.75.

(B) Forty percent to project year private DSH hospitals to be paid in accordance with Section 14166.14.

(c) By April 1 of the year following the project year for which the payment is made, and after taking into
account final amounts otherwise paid or payable to hospitals under this article, the director shall calculate in
accordance with subdivision (a), allocate in accordance with subdivision (b), and pay to hospitals in accordance
with Sections 14166.75, 14166.14, and 14166.19, as applicable, the stabilization funding.

(d) For purposes of determining amounts paid or payable to hospitals under subdivision (c), the department
shall apply the following:

(1) In determining amounts paid or payable to designated public hospitals that are based on allowable costs
incurred by the hospital, or the governmental entity with which it is affiliated, the following shall apply:

(A) If the final payment amount is based on the hospital's Medicare cost report, the department shall rely on the
cost report filed with the Medicare fiscal intermediary for the project year for which the calculation is made,
reduced by a percentage that represents the average percentage change from total reported costs to final costs
for the three most recent cost reporting periods for which final determinations have been made, taking into
account all administrative and judicial appeals.  Protested amounts shall not be considered in determining the
average percentage change unless the same or similar costs are included in the project year cost report.

(B) If the final payment amount is based on costs not included in subparagraph (A), the reported costs as of the
date the determination is made under subdivision (c), shall be reduced by 10 percent.

(C) In addition to adjustments required in subparagraphs (A) and (B), the department shall adjust amounts paid
or payable to designated public hospitals by any applicable deferrals or disallowances identified by the federal
Centers for Medicare and Medicaid Services as of the date the determination is made under subdivision (c) not
otherwise reflected in subparagraphs (A) and (B).

(2) Amounts paid or payable to project year private DSH hospitals and nondesignated public hospitals shall be
determined by the most recently available Medi-Cal paid claims data increased by a percentage to reflect an
estimate of amounts remaining unpaid.



(e) The department shall consult with hospital representatives regarding the appropriate calculation of
stabilization funding before stabilization funds are paid to hospitals.  The calculation may be comprised of
multiple steps involving interim computations and assumptions as may be necessary to determine the total
amount of stabilization funding under subdivision (a) and the allocations under subdivision (b).  No later than
30 days after this consultation, the department shall establish a final determination of stabilization funding that
shall not be modified for any reason other than mathematical errors or mathematical omissions on the part of
the department.

(f) The department shall distribute 75 percent of the estimated stabilization funding on an interim basis
throughout the project year.

(g) The allocation and payment of stabilization funding shall not reduce the amount otherwise paid or payable
to a hospital under this article or any other provision of law, unless the reduction is required by the
demonstration project's Special Terms and Conditions or by federal law.

(h) It is the intent of the Legislature that the amendments made to Sections 14166.12 and to this section by the
act that added this subdivision in the 2007-08 Regular Session shall not be construed to amend or otherwise
alter the ongoing structure of the department's Medicaid Demonstration Project and Waiver approved by the
federal Centers for Medicare and Medicaid Services to begin on September 1, 2005.
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Cross References

Medi-Cal hospital provider rate stabilization, reduction of payment rates prohibited, see Welfare and
Institutions Code § 14167.13.

§ 14166.21. Health Care Support Fund 

     •     Historical Notes     •     Research References

(a) The Health Care Support Fund is hereby established in the State Treasury.  Notwithstanding Section 13340
of the Government Code, the fund shall be continuously appropriated to the department for the purposes
specified in this article.  The fund shall include any interest that accrues on amounts in the fund.

(b) Amounts in the Health Care Support Fund shall be paid in the following order of priority:

(1) To hospitals for services rendered to Medi-Cal beneficiaries and the uninsured in an amount necessary to
meet the aggregate baseline funding amount, or the adjusted aggregate baseline funding amount for project
years after the 2005-06 project year, as specified in subdivision (d) of Section 14166.5, subdivision (b) of
Section 14166.13, and Section 14166.18, taking into account all other payments to each hospital under this
article, except payments made from the Distressed Hospital Fund pursuant to Section 14166.23 and payments
made to distressed hospitals pursuant to paragraph (3) of subdivision (b) of Section 14166.20.  If the amount in
the Health Care Support Fund is inadequate to provide full aggregate baseline funding, or adjusted aggregate
baseline funding, to all designated public hospitals, project year private DSH hospitals, and nondesignated
public hospitals, each group's payments shall be reduced pro rata.

(2) To the extent necessary to maximize federal funding under the demonstration project and consistent with
Section 14166.22, the department may claim safety net care pool funds based on health care expenditures
incurred by the department for uncompensated medical care costs of medical services provided to uninsured
individuals, as approved by the federal Centers for Medicare and Medicaid Services.

(3) Stabilization funding, allocated and paid in accordance with Sections 14166.75, 14166.14, and 14166.19,
and paragraph (3) of subdivision (b) of Section 14166.20.

(4) Any amounts remaining after final reconciliation of all amounts due at the end of a project year shall remain
available for payments in accordance with this section in the next project year.

(c) Subdivision (b) shall not apply to federal safety net care pool funds claimed and received for services
rendered under the health care coverage initiative identified under paragraph (2) of subdivision (e) of Section
14166.9, which shall be paid in accordance with Part 3.5 (commencing with Section 15900) and under
paragraphs 43 and 44 of the Special Terms and Conditions for the demonstration project.

CREDIT(S)
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2005 Legislation
Appropriations and urgency effective provisions relating to Stats.2005, c. 560 (S.B.1100), see Historical

and Statutory Notes under Welfare and Institutions Code § 14166.
For Governor's signing message regarding Stats.2005, c. 560 (S.B.1100), see Historical and Statutory

Notes under Welfare and Institutions Code § 14166.
2006 Legislation
Sections 3 and 4 of Stats.2006, c. 76 (S.B.1448), provide:
"SEC. 3. There is hereby appropriated the sum of two hundred thousand dollars ($200,000) from the

General Fund and the sum of two hundred thousand dollars ($200,000) from the Federal Trust
Fund, to the State Department of Health Services for expenditure purposes for the Health Care
Coverage Initiative established pursuant to Part 3.5 (commencing with Section 15900) of
Division 9 of the Welfare and Institutions Code, to fund State Department of Health Services
staff positions to support activities related to the implementation, monitoring, and continuous
operation, oversight and reporting on financial and other components of the Health Care
Coverage Initiative in compliance with federal requirements, and the requirements of the Special
Terms and Conditions of California's Section 1115 Medi-Cal Hospital/Uninsured Care
Demonstration, Number 11-W-00193/9.

"SEC. 4. This act is an urgency statute necessary for the immediate preservation of the public peace,
health, or safety within the meaning of Article IV of the Constitution and shall go into immediate
effect.  The facts constituting the necessity are:

"In order to implement the federal Medicaid demonstration project waiver number 11-W-00193/9
and to ensure that uninsured individuals who need health care receive that care at the earliest
possible time, it is necessary that this act take effect immediately."

The Senate Daily Journal for the 2005-2006 Regular Session, page 4644, contained the following letter
dated June 29, 2006, from Senator Sheila James Kuehl, regarding the intent of Stats.2006, c. 76
(S.B.1448):

"President pro Tempore Don Perata
"Dear President Pro Tempore:
"For the purpose of establishing legislative intent, my bill, SB 1448 (Kuehl), establishes a structure to

implement the Coverage Initiative (CI) authorized under the Medi-Cal Hospital Finance/Uninsured
Care Demonstration Waiver (waiver).  The Hospital Financing waiver made available $180 million
in federal funds in each of three years to establish a coverage initiative to enhance access to care for
uninsured residents.  SB 1448 establishes this program to be administered by the State Department
of Health Services (DHS) by, among other things, authorizing the selection by DHS of no fewer than
5 geographically diverse demonstration projects to be implemented over the three years of the
waiver.

"SB 1448 allows for a defined health benefits package for uninsured individuals, to be administered by
each approved applicant entity, upon approval and oversight by the State DHS.  Both the State DHS
and each approved applicant must demonstrate that the individual demonstration programs are,
among other things, strengthening and building upon the local health care safety net system,
including disproportionate share (DSH) hospitals, county clinics and community clinics [Sec. 15903
(b)].  Per my intent and the intent of the California Department of Health Services, references to the
health care safety net in this Article necessarily include both public and private disproportionate
share hospitals.

"In order to have appropriate participation of qualified providers in the delivery system networks, it is
further the intent of this measure that each of then selected programs compensate providers in its
network at similar amounts for similar services and that each applicant provide the DHS with
information in its application on how they will do this.

"Lastly, it is the intent of SB 1448 that DHS use any sources of match that are available and allowed by
the federal government to provide the non-federal share of payments under this program.

"Sincerely,
"SHEILA JAMES KUEHL



"Senator, 23rd District"
Governor Schwarzenegger issued the following signing message regarding Stats.2006, c. 76 (S.B.1448):
"To the Members of the California State Senate:
"I am pleased to sign Senate Bill 1448, legislation that will provide access to $540 million in new

federal funds for health care services for uninsured Californians.  This bill will enable California to
test innovative strategies to provide health care coverage to low-income uninsured residents using
increased federal funding that I secured through negotiations with the federal government last year
as a part of the renewal of California's hospital financing waiver.

"SB 1448 is a product of a bipartisan effort to access increased federal funds to better serve uninsured
low-income Californians.  Working together, the Legislature and Administration have crafted an
approach that will direct federal monies to programs that best demonstrate their ability to serve the
uninsured; can begin enrollment in a timely manner; provide patients with a medical home and
primary care provider; and promote the use of early intervention and prevention services, thereby
reducing financial stress on safety net hospitals.  SB 1448 is intended to build upon and strengthen
the local health care safety net system; therefore, applicants will be required to demonstrate how the
proposed health care coverage program will promote existing safety net health care systems.

"SB 1448 will provide valuable health care services to uninsured Californians, test alternative models to
provide this coverage, and provide support to critical health care safety net providers.

"Sincerely,
"Arnold Schwarzenegger"
Section affected by two or more acts at the same session of the legislature, see Government Code §

9605.

Research References

Cross References

Health Care Coverage Initiative, see Welfare and Institutions Code § 15900 et seq.

§ 14166.22. Claims for federal reimbursement for expenditures; priority order; appropriations 

     •     Historical Notes

(a) To the extent required to maximize available federal funds under the demonstration project and to the extent
authorized by the Special Terms and Conditions for the demonstration project, the department may claim
federal reimbursement for expenditures, consistent with the equitable distribution established under this article,
in the following priority order:

(1) The medically indigent adults long-term care program.

(2) The Genetically Handicapped Person's Program established pursuant to Article 1 (commencing with Section
125125) of Chapter 2 of Part 5 of Division 106 of the Health and Safety Code.

(3) The Breast and Cervical Cancer Treatment Program established pursuant to Article 1.5 (commencing with
Section 104160) of Chapter 2 of Part 1 of Division 103 of the Health and Safety Code.

(4) The California Children's Services Program established pursuant to Article 5 (commencing with Section
123800) of Chapter 3 of Part 2 of Division 106 of the Health and Safety Code.

(b) Notwithstanding any other state law, the federal reimbursement received as a result of a claim made
pursuant to subdivision (a) shall be used to create General Fund savings solely for the department for use in
support of safety net hospitals under the demonstration project.



(c) The federal reimbursement received as a result of a claim made pursuant to subdivision (a) is hereby
appropriated to the department for the program in which the claimed expenditures were made.

(d) An amount of General Fund moneys appropriated to the department for programs specified in subdivision
(a) equal to the amount of federal reimbursement identified pursuant to subdivision (c) is hereby reappropriated
to the Health Care Deposit Fund to be used for the purposes set forth in this article.

CREDIT(S)
(Added by Stats.2005, c. 560 (S.B.1100), § 1, eff. Oct. 5, 2005.)

Inoperative Date

For inoperative date and repeal of this article, see Welfare and Institutions Code §§
14166.2 and 14166.26.

Historical Notes

Historical And Statutory Notes

2005 Legislation
Appropriations and urgency effective provisions relating to Stats.2005, c. 560 (S.B.1100), see Historical

and Statutory Notes under Welfare and Institutions Code § 14166.
For Governor's signing message regarding Stats.2005, c. 560 (S.B.1100), see Historical and Statutory

Notes under Welfare and Institutions Code § 14166.

§ 14166.221. Identification of state resources to maximize federal funds; expenditures; additional
funding; notification allocation of additional federal funding to designated public hospitals;
implementation of public hospital allocation provisions 

     •     Historical Notes     •     Research References

(a) It is the intent of the Legislature for the department to maximize the receipt of federal funds for California's
Medi-Cal program, including this demonstration project, by identifying state resources which will enable the
state to obtain additional federal reimbursement during this unprecedented fiscal crisis.  It is further the intent of
the Legislature that any program identified by the department for the purposes specified in this section shall not
be modified or altered in any manner unless subsequent statutory authority is expressly provided by the
Legislature.

(b) Notwithstanding Section 14166.22, in order to maximize federal claiming under the demonstration project,
the department shall have broad discretion to claim federal reimbursement consistent with all applicable federal
claiming rules for the following expenditures in an order of priority determined by the department:

(1) Expenditures in programs funded in whole or in part by realignment funds under Chapter 6 (commencing
with Section 17600) of Part 5, including, but not limited to, the County Medical Services Program.

(2) Expenditures in programs funded in whole or in part by the County Mental Health Services Act.

(3) Other public expenditures, to the extent the department determines the expenditures to be appropriate for
claiming under the demonstration project.

(4) Expenditures in any programs referenced in subdivision (a) of Section 14166.22 or other state-only funded
programs as the department, in its discretion, determines should be used for the purposes of this section.  These
programs may include programs administered by other state agencies or departments.



(c) The department shall have discretion to claim under this section for any and all additional demonstration
project funding made available pursuant to any amendments to the demonstration project made on or after
October 1, 2008, or pursuant to any federal laws that increase the amount of available funding, including, but
not limited to, the federal American Recovery and Reinvestment Act of 2009 (Public Law 111-5).  This
additional funding shall include federal funds made available due to an increase in the federal medical
assistance percentage in addition to any other increase in the amount of federal funding.

(d) Any amounts received in the 2008-09, 2009-10, and 2010-11 fiscal years from the federal government
pursuant to additional demonstration project funding as specified in this section shall be deposited in the
Federal Trust Fund.  Notwithstanding Section 28.00 of the Budget Act of 2009, the Department of Finance may
authorize expenditure of these funds in a manner consistent with federal law and that offsets General Fund
expenditures otherwise authorized in the Budget Act of 2009 for the Medi-Cal program, and as appropriated in
Item 4260-101-0001, or for the Health Care Support Fund.  For any adjustments made under the authority
provided for by this section, the Department of Finance shall provide notification in writing to the Chairperson
of the Joint Legislative Budget Committee not less than 30 days prior to the effective date of the adjustment, or
not sooner than whatever lesser time the Chairperson of the Joint Legislative Budget Committee, or his or her
designee, may in each instance determine.  The notification to the chairperson of the joint committee shall
include, at a minimum, the amounts of the proposed appropriation adjustments, a description of any
assumptions used in making the adjustments, the relevant federal authority, and any other clarifying description
as relevant.

(e) If the federal Centers for Medicare and Medicaid Services or any federal or state court issues a ruling that
any or all federal dollars obtained by claiming for expenditures from any particular program referenced in
subdivision (b) cannot be used to increase state revenues, the department may discontinue use of those
expenditures for claiming under this section and substitute other expenditures from other programs referenced
in subdivision (b) at its discretion.

(f) Notwithstanding Chapter 3.5 (commencing with Section 11340) of Part 1 of Division 3 of Title 2 of the
Government Code, the department may implement this section by means of a provider bulletin, or other similar
instruction, without taking regulatory action.  The department shall also provide notification to the Joint
Legislative Budget Committee within five working days if that action is taken in order to inform the Legislature
that the action is being implemented.

(g)(1) A portion of the additional federal funding described in subdivision (c) shall be allocated to the
designated public hospitals and shall be identical in amount to the fee proceeds retained by the state under
Section 14167.5.

(2) Funding under this subdivision shall be made available to the designated public hospitals in increments that
reflect the quarters of the subject federal fiscal year for which payments are made to private hospitals from the
Hospital Quality Assurance Revenue Fund established pursuant to Section 14167.35.

(3) The department shall claim the federal funds made available to the designated public hospitals under this
subdivision upon receipt of the necessary expenditure reports and certifications from the designated public
hospitals, or the governmental entities with which they are affiliated, and distribute those funds pursuant to
Section 14167.5 so that receipt of the federal funds by the designated public hospitals is aligned with the
payment schedule set forth in subdivision (c) of Section 14167.9.

(h) The department shall implement subdivision (g) of this section and subdivision (e) of Section 14167.5 only
if and to the extent that all of the following are satisfied:

(1) The state has determined, after consultation with the designated public hospitals, that the designated public
hospitals, or the governmental entities with which they are affiliated, have incurred sufficient expenditures
during the 2009 and 2010 project years, or that portion of the 2011 project year to the extent federal funds are
available under Section 15900 or under an extension of the demonstration project, so that each designated
public hospital receives the total amount, taking into account grant funds under Section 14167.5 and payments



under this section, that it would have received for each installment under subdivision (c) of Section 14167.9 had
subdivision (e) of Section 14167.5 not been implemented.

(2) The implementation of subdivision (g) of this section and subdivision (e) of Section 14167.5 does not result
in the receipt by any designated public hospital, or the governmental entity with which it is affiliated, of less
than what would otherwise be paid to that hospital or entity pursuant to Part 3.5 (commencing with Section
15900), the sections referred to in Section 14166.35, or Article 5.21 (commencing with Section 14167.1).

(3) In determining the amount retained by the state under subdivision (e) of Section 14167.5 and made available
to the designated public hospitals in subdivision (g), the department makes adjustments to the reported
expenditures for possible audit disallowances, consistent with the type of adjustments applied in prior project
years to reduce the likelihood of a federal recoupment.

(4) The department is satisfied that the expenditures claimed under paragraph (3) of subdivision (g) represent
valid expenditures for the purposes of federal financial participation under the Special Terms and Conditions
for the demonstration project based on federal law and guidance provided by the federal Centers for Medicare
and Medicaid Services.

(5) Notwithstanding subdivision (b), the department has claimed federal reimbursement for the state-only
expenditures in the programs referenced in subdivision (a) of Section 14166.22 and in the programs authorized
by paragraph (4) of subdivision (b) of Section 14166.221, to the maximum extent authorized under the Special
Terms and Conditions for the demonstration project.

(6) Federal financial participation is available and implementation of these provisions does not jeopardize the
federal financial participation for other programs.

CREDIT(S)
(Added by Stats.2009-2010, 4th Ex.Sess., c. 6 (A.B.6), § 1, eff. July 28, 2009.  Amended by Stats.2010, c. 328
(S.B.1330), § 250; Stats.2010, c. 218 (A.B.1653), § 3, eff. Sept. 8, 2010.)

Inoperative Date And Repeal

For inoperative date and repeal of this article, see Welfare and Institutions Code §§ 14166.2 and
14166.26.

Historical Notes

Historical And Statutory Notes

2009 Legislation
Sections 3 and 4 of Stats.2009-2010, 4th Ex.Sess., c. 6 (A.B.6), provide:
"SEC. 3. This act addresses the fiscal emergency declared by the Governor by proclamation on July

1, 2009, pursuant to subdivision (f) of Section 10 of Article IV of the California Constitution.
"SEC. 4. This act is an urgency statute necessary for the immediate preservation of the public peace,

health, or safety within the meaning of Article IV of the Constitution and shall go into immediate
effect.  The facts constituting the necessity are:

"In order to ensure that health care for Californians is improved at the earliest possible time, it is
necessary for this act to go into immediate effect."

2010 Legislation
For urgency effective provisions relating to Stats.2010, c. 218 (A.B.1653), see Historical and Statutory

Notes under Welfare and Institutions Code § 14158.1.
Subordination of legislation by Stats.2010, c. 328 (S.B.1330), to other 2010 legislation, see Historical

and Statutory Notes under Business and Professions Code § 31.



Research References

Cross References

Allocation of stabilization funding to designated hospitals, see Welfare and Institutions Code §
14166.75.

§ 14166.225. Reduction in safety net care pool payments; implementation 

     •     Historical Notes

(a) In order to implement changes in the level of funding for health care services, the director shall reduce
safety net care pool payments as specified in this section.

(b) Notwithstanding the provisions of this article, safety net care pool payments made to the designated public
hospitals and the South Los Angeles Medical Services Preservation Fund, for services rendered on or after July
1, 2009, through and including June 30, 2010, shall be reduced by 10 percent, but in no event shall the total
amount of the reduction exceed fifty-four million two-hundred thousand dollars ($54,200,000).

(c)(1) Notwithstanding Section 14166.22 and any other provision of this article, the department shall increase
federal claiming from the safety net care pool for the state-funded programs listed in subdivision (a) of Section
14166.22 above the amount necessary to maintain stabilization funding to private hospitals, nondesignated
public hospitals, and distressed hospitals pursuant to Section 14166.20, by an amount equivalent to the
reduction made pursuant to subdivision (b), but only to the extent that the state-only funded programs have
sufficient costs available for the claiming of federal funds from the safety net care pool.

(2) If necessary to reach the full amount of the reduction set forth in subdivision (b), the department may
increase federal claiming from the safety net care pool for the state-funded programs listed in subdivision (a) of
Section 14166.22 for fiscal years prior to the 2009-10 fiscal year, but only to the extent that the state-only
funded programs have sufficient costs available in fiscal years prior to the 2009-10 fiscal year that were not
previously the basis for claiming federal funds.

(d) The General Fund savings generated pursuant to subdivision (c) shall be made available to the General Fund
and shall not be subject to the provisions of subdivisions (b) and (d) of Section 14166.22.

(e) Notwithstanding Chapter 3.5 (commencing with Section 11340) of Part 1 of Division 3 of Title 2 of the
Government Code, the department may implement this section by means of a provider bulletin, or other similar
instruction, without taking regulatory action.

CREDIT(S)
(Added by Stats.2009-2010, 3rd Ex.Sess., c. 20 (A.B.5), § 9, eff. March 3, 2009.  Amended by Stats.2009-2010,
4th Ex.Sess., c. 5 (A.B.5), § 48, eff. July 28, 2009.)

Operative Effect

For operative effect of Stats.2009-2010, 3rd Ex.Sess., c. 20 (A.B.5), § 9, see § 12 of that Act.

Inoperative Date And Repeal

For inoperative date and repeal of this article, see Welfare and Institutions Code §§ 14166.2 and
14166.26.

Historical Notes



Historical And Statutory Notes

2009 Legislation
Section 12 of Stats.2009-2010, 3rd Ex.Sess., c. 20 (A.B.5), provides:
"SEC. 12. Upon notification from the Director of Finance to the Joint Legislative Budget Committee

pursuant to Section 99030 of the Government Code, Sections 7 and 9 of this act shall be
inoperative."

For legislative findings and declarations, fiscal emergency, and urgency effective provisions relating to
Stats.2009-2010, 3rd Ex.Sess., c. 20 (A.B.5), see Historical and Statutory Notes under Welfare and
Institutions Code § 5845.

For cost reimbursement, fiscal emergency, urgency effective, and other uncodified provisions relating to
Stats.2009-2010, 4th Ex.Sess., c. 5 (A.B.5), see Historical and Statutory Notes under Financial Code
§ 293.

§ 14166.23. Distressed Hospital Fund 

     •     Historical Notes     •     Research References

(a) For purposes of this section, "distressed hospitals" are hospitals that participate in selective providers
contracting under Article 2.6 (commencing with Section 14081) and that meet all of the following requirements,
as determined by the California Medical Assistance Commission in its discretion:

(1) The hospital serves a substantial volume of Medi-Cal patients measured either as a percentage of the
hospital's overall volume or by the total volume of Medi-Cal services furnished by the hospital.

(2) The hospital is a critical component of the Medi-Cal program's health care delivery system, such that the
Medi-Cal health care delivery system would be significantly disrupted if the hospital reduced its Medi-Cal
services or no longer participated in the Medi-Cal program.

(3) The hospital is facing a significant financial hardship that may impair its ability to continue its range of
services for the Medi-Cal program.

(b) The Distressed Hospital Fund is hereby created in the State Treasury.

(c) Notwithstanding Section 13340 of the Government Code, the fund shall be continuously appropriated to the
department for the purposes specified in this section.

(d) Except as otherwise limited by this section, the fund shall consist of all of the following:

(1) The amounts transferred to the fund pursuant to subdivision (e).

(2) Any additional amounts appropriated to the fund by the Legislature.

(3) Any interest that accrues on amounts in the fund.

(e) The following amounts shall be transferred to the fund from the prior supplemental funds at the beginning of
each project year.

(1) Twenty percent of the amount in the prior supplemental funds on the effective date of this article, less any
and all payments for services rendered prior to July 1, 2005, but paid after July 1, 2005.

(2) Interest that accrued on the prior supplemental funds during the prior project year.

(3) Notwithstanding paragraph (1), solely for the 2009-10 fiscal year, the amount of funds transferred shall be
reduced by six million one hundred and ninety-one thousand dollars ($6,191,000).  The funds generated from
this reduction shall be transferred to the General Fund.



(f) No distributions, payments, transfers, or disbursements shall be made from the prior supplemental funds
except as set forth in this section.

(g) Moneys in the fund shall be used as the source for the nonfederal share of payments to hospitals under this
section.

(h) Except as otherwise provided in subdivision (j), moneys shall be applied to obtain federal financial
participation to the extent available in accordance with customary Medi-Cal accounting procedures for purposes
of payments under this section.  Distributions from the fund shall be supplemental to any other Medi-Cal
reimbursement received by the hospitals, including amounts that hospitals receive under the selective provider
contracting program, and shall not affect provider rates paid under the selective provider contracting program.

(i) Subject to subdivision (j), all amounts that are in the fund shall be available for negotiation by the California
Medical Assistance Commission, along with corresponding federal financial participation, for additional
payments to distressed hospitals.  These amounts shall be paid under contracts entered into by the department
and negotiated by the California Medical Assistance Commission pursuant to Article 2.6 (commencing with
Section 14081), provided that any amounts payable to a designated public hospital shall be paid in the form of a
direct grant of state general funds pursuant to a contract negotiated by the California Medical Assistance
Commission.  The commission shall not consider the lack of federal financial participation in direct grants to
designated public hospitals in determining which hospital may receive funding under this section.

(j) After April 1, 2007, and each April 1 thereafter, in the event that funding under this article is insufficient to
meet the adjusted aggregate baseline funding amounts for a particular project year, as determined in subdivision
(d) of Section 14166.5, and in Sections 14166.13 and 14166.18, funds under this section shall first be available
for use under contracts negotiated by the California Medical Assistance Commission for hospitals contracting
under the selective provider contracting program under Article 2.6 (commencing with Section 14081) in an
effort to address the insufficiency, to the extent funds under this section are available on or after April 1 for the
particular project year.

(k) Any funds remaining in the fund at the end of a fiscal year shall be carried forward for use in the following
fiscal year.

CREDIT(S)
(Added by Stats.2005, c. 560 (S.B.1100), § 1, eff. Oct. 5, 2005.  Amended by Stats.2006, c. 327 (A.B.3070), §
16; Stats.2007, c. 518 (S.B.474), § 8; Stats.2009-2010, 4th Ex.Sess., c. 5 (A.B.5), § 49, eff. July 28, 2009.)

Inoperative Date And Repeal

For inoperative date and repeal of this article, see Welfare and Institutions Code §§
14166.2 and 14166.26.

Historical Notes

Historical And Statutory Notes

2005 Legislation
Appropriations and urgency effective provisions relating to Stats.2005, c. 560 (S.B.1100), see Historical

and Statutory Notes under Welfare and Institutions Code § 14166.
For Governor's signing message regarding Stats.2005, c. 560 (S.B.1100), see Historical and Statutory

Notes under Welfare and Institutions Code § 14166.
2009 Legislation
For cost reimbursement, fiscal emergency, urgency effective, and other uncodified provisions relating to

Stats.2009-2010, 4th Ex.Sess., c. 5 (A.B.5), see Historical and Statutory Notes under Financial Code
§ 293.



Research References

Cross References

Medi-Cal hospital provider rate stabilization, reduction of payment rates prohibited, see Welfare and
Institutions Code § 14167.13.

§ 14166.24. Finality of payment determinations; audit; overpayments; appeal; duties if authority under
§§ 14166.221(g) and 14167.5(e) has been exercised  

     •     Historical Notes

(a) Any determination of the amount due a designated public hospital that is based in whole or in part on costs
reported to or audited by a Medicare fiscal intermediary shall not be deemed final for purposes of this article
unless the hospital has received a final determination of Medicare payment for the cost reporting for Medicare
purposes.  Designated public hospitals shall be entitled to pursue all administrative and judicial review available
under the Medicare P rogram and any final determination shall be incorporated into the department's final
determination of payment due the hospital under this article.

(b) If as a result of an audit performed by the department or any state or federal agency, the department
determines that any hospital participating in the demonstration project has been overpaid under the
demonstration project, the department shall recoup the overpayment in accordance with Section 14172.5 or
14115.5.  The hospital may appeal the overpayment determinations and any related audit determination in
accordance with the appeal procedures set forth in Sections 51016 to 51047, inclusive, of Title 22 of the
California Code of Regulations.  The hospital may seek judicial review of the final administrative decision as
set forth in Section 14171.

(c) The department shall promptly consult with the affected governmental entity regarding a dispute between a
designated public hospital and the department regarding the validity of the hospital's certified public
expenditures.  If the department determines that the hospital's certification is valid, the department shall submit
the claim to obtain federal reimbursement for the certified expenditure in question.

(d)(1) Upon receipt of a notice of disallowance or deferral from the federal government related to the certified
public expenditures or intergovernmental transfers of any governmental entity participating in the
demonstration project, the department shall promptly notify the affected governmental entity.  The
governmental entity that certified the public expenditure shall be the entity responsible for the federal portion of
that expenditure.

(2) The department and the affected governmental entity shall promptly consult regarding the proposed
disallowance or deferral.

(3) After consulting with the governmental entity, the department shall determine whether the disallowance or
response to a deferral should be filed with the federal government.  If the department determines the appeal or
response has merit, the department shall timely appeal.  If necessary, the department may request an extension
of the deadline to file an appeal or response to a deferral.  The affected governmental entity may provide the
department with the legal and factual basis for the appeal or response.

(e) Notwithstanding any other provision of law, if the department has exercised the authority set forth in
subdivision (g) of Section 14166.221 and subdivision (e) of Section 14167.5, then all of the following shall
occur:

(1)(A) The state shall be solely responsible for the repayment of the federal portion of any federal disallowance
associated with any certified public expenditures for the 2009, 2010, and 2011 project years, and paragraph (1)



of subdivision (d) of Section 14166.24 shall be disregarded, up to the total amount of the grant funds retained
by the state under subdivision (e) of Section 14167.5.

(B) If the hospitals have additional certified public expenditures for which federal funds have not been received
but for which federal funds could have been received under the demonstration project had additional federal
funds been available, including federal funds made available under an extension of the demonstration project,
the state shall first be allowed to respond to a deferral or disallowance based on the certified public
expenditures of designated public hospitals, or the governmental entities with which they are affiliated, by
substituting the additional certified public expenditures for those deferred or disallowed.

(2) The department shall not recoup any overpayment from a designated public hospital, or a governmental
entity with which it is affiliated, with respect to payments under this article for the 2009, 2010, and 2011 project
years, until the state has repaid all federal funds due up to the amount of the grant funds retained by the state
under subdivision (e) of Section 14167. 5.

CREDIT(S)
(Added by Stats.2005, c. 560 (S.B.1100), § 1, eff. Oct. 5, 2005.  Amended by Stats.2010, c. 218 (A.B.1653), §
4, eff. Sept. 8, 2010.)

Inoperative Date And Repeal

For inoperative date and repeal of this article, see Welfare and Institutions Code §§
14166.2 and 14166.26.

Historical Notes

Historical And Statutory Notes

2005 Legislation
Appropriations and urgency effective provisions relating to Stats.2005, c. 560 (S.B.1100), see Historical

and Statutory Notes under Welfare and Institutions Code § 14166.
For Governor's signing message regarding Stats.2005, c. 560 (S.B.1100), see Historical and Statutory

Notes under Welfare and Institutions Code § 14166.
2010 Legislation
For urgency effective provisions relating to Stats.2010, c. 218 (A.B.1653), see Historical and Statutory

Notes under Welfare and Institutions Code § 14158.1.

§ 14166.245. Legislative findings and declarations regarding fiscal crisis; reduction of specified payments
and reimbursement amounts; exemptions; implementation 

     •     Historical Notes     •     Research References     •     Notes of Decisions

Section operative until Jan. 1, 2013.  See, also, section operative Jan. 1, 2013.
(a) The Legislature finds and declares that the state faces a fiscal crisis that requires unprecedented measures to
be taken to reduce General Fund expenditures to avoid reducing vital government services necessary for the
protection of the health, safety, and welfare of the citizens of the State of California.

(b)(1) Notwithstanding any other provision of law, except as provided in Article 2.93 (commencing with
Section 14091.3), for hospitals that receive Medi-Cal reimbursement from the State Department of Health Care
Services and that are not under contract with the State Department of Health Care Services pursuant to Article
2.6 (commencing with Section 14081) of Chapter 7 of Part 3 of Division 9, the amounts paid as interim
payments for inpatient hospital services provided on and after July 1, 2008, shall be reduced by 10 percent.



(2)(A) Beginning on October 1, 2008, amounts paid that are calculated pursuant to paragraph (1) shall not
exceed the applicable regional average per diem contract rate for tertiary hospitals and for all other hospitals
established as specified in subparagraph (C), reduced by 5 percent, multiplied by the number of Medi-Cal
covered inpatient days for which the interim payment is being made.

(B) This paragraph shall not apply to small and rural hospitals specified in Section 124840 of the Health and
Safety Code, or to hospitals in open health facility planning areas that were open health facility planning areas
on October 1, 2008, unless either of the following apply:

(i) The open health facility planning area at any time on or after July 1, 2005, was a closed health facility
planning area as determined by the California Medical Assistance Commission.

(ii) The open health facility planning area has three or more hospitals with licensed general acute care beds.
State-owned or operated hospitals shall not be included in determining whether this clause shall apply.

(C)(i) For purposes of this subdivision and subdivision (c), the average regional per diem contract rates shall be
derived from unweighted average contract per diem rates that are publicly available on June 1 of each year,
trended forward based on the trends in the California Medical Assistance Commission's Annual Report to the
Legislature.  For tertiary hospitals, and for all other hospitals, the regional average per diem contract rates shall
be based on the geographic regions in the California Medical Assistance Commission's Annual Report to the
Legislature.  The applicable average regional per diem contract rates for tertiary hospitals and for all other
hospitals shall be published by the department on or before October 1, 2008, and these rates shall be updated
annually for each state fiscal year and shall become effective each July 1, thereafter.  Supplemental payments
shall not be included in this calculation.

(ii) For purposes of clause (i), both the federal and nonfederal share of the designated public hospital cost-based
rates shall be included in the determination of the average contract rates by multiplying the hospital's interim
rate, established pursuant to Section 14166.4 and that is in effect on June 1 of each year, by two.

(iii) For the purposes of this section, a tertiary hospital is a children's hospital specified in Section 10727, or a
hospital that has been designated as a Level I or Level II trauma center by the Emergency Medical Services
Authority established pursuant to Section 1797.1 of the Health and Safety Code.

(D) For purposes of this section, the terms "open health facility planning area" and "closed health facility
planning area" shall have the same meaning and be applied in the same manner as used by the California
Medical Assistance Commission in the implementation of the hospital contracting program authorized in
Article 2.6 (commencing with Section 14081).

(c)(1) Notwithstanding any other provision of law, for hospitals that receive Medi-Cal reimbursement from the
State Department of Health Care Services and that are not under contract with the State Department of Health
Care Services, pursuant to Article 2.6 (commencing with Section 14081), the reimbursement amount paid by
the department for inpatient services provided to Medi-Cal recipients for dates of service on and after July 1,
2008, shall not exceed the amount determined pursuant to paragraph (3).

(2) For purposes of this subdivision, the reimbursement for inpatient services includes the amounts paid for all
categories of inpatient services allowable by Medi-Cal.  The reimbursement includes the amounts paid for
routine services, together with all related ancillary services.

(3) When calculating a hospital's cost report settlement for a hospital's fiscal period that includes any dates of
service on and after July 1, 2008, the settlement for dates of service on and after July 1, 2008, shall be limited to
the lesser of the following:

(A) Ninety percent of the hospital's audited allowable cost per day for those services multiplied by the number
of Medi-Cal covered inpatient days in the hospital's fiscal year on or after July 1, 2008.

(B) Beginning for dates of service on and after October 1, 2008, the applicable average regional per diem



contract rate established as specified in subparagraph (A) of paragraph (2) of subdivision (b), reduced by 5
percent, multiplied by the number of Medi-Cal covered inpatient days in the hospital's fiscal year, or portion
thereof.  This subparagraph shall not apply to small and rural hospitals specified in Section 124840 of the
Health and Safety Code, or to hospitals in open health facility planning areas that were open health facility
planning areas on July 1, 2008, unless either of the following apply:

(i) The open health facility planning area at any time on or after July 1, 2005, was a closed health facility
planning area as determined by the California Medical Assistance Commission.

(ii) The open health facility planning area has three or more hospitals with licensed general acute care beds.
State-owned or operated hospitals shall not be included in determining whether this clause shall apply.

(d) Except as provided in Article 2.93 (commencing with Section 14091.3), hospitals that participate in the
Selective Provider Contracting Program pursuant to Article 2.6 (commencing with Section 14081) and
designated public hospitals under Section 14166.1, except Los Angeles County Martin Luther King, Jr./Charles
R. Drew Medical Center and Tuolumne General Hospital, shall be exempt from the limitations required by this
section.

(e) Notwithstanding the rulemaking provisions of Chapter 3.5 (commencing with Section 11340) of Part 1 of
Division 3 of Title 2 of the Government Code, the director may implement and administer this section by means
of provider bulletins, or other similar instructions, without taking regulatory action.

(f) The director shall promptly seek all necessary federal approvals in order to implement this section, including
necessary amendments to the state plan.

(g)(1) Notwithstanding any other provision of this section, small and rural hospitals, as defined in Section
124840 of the Health and Safety Code, shall be exempt from the payment reductions set forth in this section for
dates of service on and after November 1, 2008, through and including June 30, 2009.  On and after July 1,
2009, small and rural hospitals as defined in this paragraph shall be subject to the reductions set forth in
paragraph (1) of subdivision (b) and subparagraph (A) of paragraph (3) of subdivision (c), but shall be exempt
from the provisions of subparagraph (A) of paragraph (2) of subdivision (b) and subparagraph (B) of paragraph
(3) of subdivision (c).

(2) Notwithstanding any other provision of this section, hospitals that are certified by Medicare as Medical
Critical Access Providers or as Rural Referral Centers shall be exempt from the payment reductions set forth in
this section for dates of service on and after July 1, 2009.

(h) For hospitals that are subject to clauses (i) and (ii) of subparagraph (B) of paragraph (2) of subdivision (b)
and that choose to contract pursuant to Article 2.6 (commencing with Section 14081), the California Medical
Assistance Commission shall negotiate rates taking into account factors specified in Section 14083.

(i)(1) In January 2010 and in January 2011, the department and the California Medical Assistance Commission
shall submit a written report to the policy and fiscal committees of the Legislature on the implementation and
impact of the changes made by this section, including, but not limited to, the impact of those changes on the
number of hospitals that are contract and noncontract, patient access, and cost savings to the state.

(2) On or before January 1, 2012, the department, in consultation with the California Medical Assistance
Commission, shall report on the implementation of this section.  The report shall include, but not be limited to,
information and analyses addressing patient access, capacity and needs within the health facility planning area,
reimbursement of hospital costs, changes in the number of open and closed health facility planning areas, the
impact of this section on the extent of hospital contracting, and fiscal impact on the state.

(j) This section shall remain in effect only until January 1, 2013, and as of that date is repealed, unless a later
enacted statute, that is enacted before January 1, 2013, deletes or extends that date.

CREDIT(S)



(Added by Stats.2007-2008, 3rd Ex.Sess., c. 3 (A.B.5), § 15, eff. Feb. 16, 2008.  Amended by Stats.2008, c. 758
(A.B.1183), § 57, eff. Sept. 30, 2008; Stats.2009-2010, 4th Ex.Sess., c. 5 (A.B.5), § 50, eff. July 28, 2009.)

Repeal

For repeal of this section, see its terms.

Inoperative Date And Repeal

For inoperative date and repeal of this article, see Welfare and Institutions Code §§ 14166.2 and
14166.26.

Historical Notes

Historical And Statutory Notes

2008 Legislation
For fiscal emergency and urgency effective provisions relating to Stats.2007-2008, 3rd Ex.Sess., c. 3

(A.B.5), see Historical and Statutory Notes under Government Code § 95004.
For appropriation, cost reimbursement, urgency effective, and other uncodified provisions relating to

Stats.2008, c. 758 (A.B.1183), see Historical and Statutory Notes under Health and Safety Code §
1266.

2009 Legislation
For cost reimbursement, fiscal emergency, urgency effective, and other uncodified provisions relating to

Stats.2009-2010, 4th Ex.Sess., c. 5 (A.B.5), see Historical and Statutory Notes under Financial Code
§ 293.

Research References

Cross References

Reduction of specified provider payments, see Welfare and Institutions Code§ 14105.191.

Notes Of Decisions

Construction and application 1
Construction with other laws 2
Public interest 3
Reimbursement 4

1. Construction and application

Reliance on post hoc rationalizations by California Department of Health Care Services, including past studies
prepared long before legislation imposing 10 percent reduction in provider payments under Medi-Cal was
contemplated, was insufficient to establish compliance with equal access provisions of Medicaid Act in
enacting such reductions; such studies had simply compiled average provider costs and reimbursement rates
without assessing how a 10 percent reduction might affect statutory factors of efficiency, economy, quality, and
access to care. Independent Living Center of Southern California, Inc. v. Maxwell-Jolly, C.A.9 (Cal.)2009, 572
F.3d 644. Health  487(2)

California Department of Health Services violated equal access provisions of Medicaid Act by failing to
consider Medicaid Act's statutory factors of efficiency, economy, quality, and access to care, and in failing to
consider reliable cost studies, prior to enacting state legislation mandating a 10 percent reduction in provider



payments under Medi-Cal. Independent Living Center of Southern California, Inc. v. Maxwell-Jolly, C.A.9
(Cal.)2009, 572 F.3d 644. Health  487(2)

Hospitals could pursue relief from state legislation reducing reimbursement rates under California's Medicaid
program pursuant to Supremacy Clause, based upon allegation that legislation was preempted by federal
Medicaid Act. California Pharmacists Ass'n v. Jolly, C.D.Cal.2009, 630 F.Supp.2d 1154, stay granted 563 F.3d
847. Health  510

2. Construction with other laws

State of California, by only claiming before the district court that it was protected by Eleventh Amendment
immunity, did not waive argument that it was seeking sovereign immunity from any retroactive reach of
preliminary injunction sought by Medi-Cal providers and recipients against implementation of 10 percent
reduction in provider payments under Medi-Cal. Independent Living Center of Southern California, Inc. v.
Maxwell-Jolly, C.A.9 (Cal.)2009, 572 F.3d 644. Federal Courts  616

Medi-Cal beneficiaries, who would be forced to go without medical care, would likely suffer irreparable harm
in absence of preliminary injunction prohibiting California Department of Health Care Services from
implementing state legislation imposing a 10 percent reduction in payments to providers under Medi-Cal; even
though enjoining the state legislation would impose some hardship on the state due to state fiscal crisis,
allowing the implementation would violate the equal access provisions of the Medicaid Act and the
Constitution. Independent Living Center of Southern California, Inc. v. Maxwell-Jolly, C.A.9 (Cal.)2009, 572
F.3d 644. Injunction  138.66

Plaintiffs seeking preliminary injunction against reduction of hospital reimbursement rates under California's
Medicaid program established strong likelihood of success on the merits of claim that rate reductions were
preempted by federal Medicaid Act, given absence of showing that either state legislature or state agency
considered relevant statutory factors before imposing rate reductions. California Pharmacists Ass'n v. Jolly,
C.D.Cal.2009, 630 F.Supp.2d 1154, stay granted 563 F.3d 847. Injunction  138.66

3. Public interest

Public interest and balance of equities supported grant of preliminary injunction prohibiting California
Department of Health Care Services from implementing state legislation imposing a 10 percent reduction in
payments to providers under Medi-Cal, despite state budget crisis that prompted the legislation, in light of the
robust public interest in safeguarding access to health care for those eligible for Medicaid, whom Congress
recognized as the most needy in the country. Independent Living Center of Southern California, Inc. v.
Maxwell-Jolly, C.A.9 (Cal.)2009, 572 F.3d 644. Injunction  138.66

State agency's post-hoc analysis of statutory factors to be considered, pursuant to federal Medicaid Act, in
modifying reimbursement rates for health care services provided under state's Medicaid program did not satisfy
requirement that such factors be considered where state legislation imposing rate reduction did not give agency
discretion to determine whether reduction should be implemented based upon agency's consideration of relevant
factors. California Pharmacists Ass'n v. Jolly, C.D.Cal.2009, 630 F.Supp.2d 1154, stay granted 563 F.3d 847.
Health  487(2)

4. Reimbursement

In seeking preliminary injunction against reduction of certain hospital reimbursement rates under California's
Medicaid program, hospitals and others failed to establish that rate reductions would result in requisite
irreparable harm, given that approximately 90 percent of hospital inpatient services were provided by hospitals
that were not subject to rate reductions and were contractually obligated to provide inpatient services to all state
Medicaid beneficiaries for whom services were medically necessary and covered by program, and that other
health centers and clinics providing outpatient services throughout state also were not subject to rate reductions,
making it unlikely that Medicaid beneficiaries would go without access to needed inpatient and outpatient
services due to reductions. California Pharmacists Ass'n v. Jolly, C.D.Cal.2009, 630 F.Supp.2d 1154, stay



granted 563 F.3d 847.

§ 14166.245. Legislative findings and declarations regarding fiscal crisis; reduction of specified payments
and reimbursement amounts; exemptions; implementation 

Section operative Jan. 1, 2013.  See, also, section operative until Jan. 1, 2013.
(a) The Legislature finds and declares that the state faces a fiscal crisis that requires unprecedented measures to
be taken to reduce General Fund expenditures to avoid reducing vital government services necessary for the
protection of the health, safety, and welfare of the citizens of the State of California.

(b) Notwithstanding any other provision of law, for acute care hospitals not under contract with the State
Department of Health Care Services pursuant to Article 2.6 (commencing with Section 14081) of Chapter 7 of
Part 3 of Division 9, the amounts paid as interim payments for inpatient hospital services provided on and after
July 1, 2008, shall be reduced by 10 percent.

(c)(1) Notwithstanding any other provision of law, for acute care hospitals not under contract with the State
Department of Health Care Services, the reimbursement amount for inpatient services provided to Medi-Cal
recipients for dates of service on and after July 1, 2008, shall not exceed the amount determined pursuant to
paragraph (3).

(2) For purposes of this subdivision, the reimbursement for inpatient services includes the amounts paid for all
categories of inpatient services allowable by Medi-Cal.  The reimbursement includes the amounts paid for
routine services, together with all related ancillary services.

(3) When calculating a hospital's cost report settlement for a hospital's fiscal period that includes any dates of
service on and after July 1, 2008, the settlement for dates of service on and after July 1, 2008, shall be limited to
90 percent of the hospital's audited allowable cost per day for those services multiplied by the number of
Medi-Cal covered inpatient days in the hospital's fiscal year on or after July 1, 2008.

(d) Hospitals that participate in the Selective Provider Contracting Program pursuant to Article 2.6
(commencing with Section 14081) and designated public hospitals under Section 14166.1, except Los Angeles
County Martin Luther King, Jr./Charles R. Drew Medical Center and Tuolumne General Hospital, shall be
exempt from the 10 percent reduction required by this section.

(e) Notwithstanding the rulemaking provisions of Chapter 3.5 (commencing with Section 11340) of Part 1 of
Division 3 of Title 2 of the Government Code, the director may implement subdivision (b) by means of a
provider bulletin, or other similar instruction, without taking regulatory action.

(f) The director shall promptly seek all necessary federal approvals in order to implement this section, including
necessary amendments to the state plan.

(g) This section shall become operative on January 1, 2013.

CREDIT(S)
(Added by Stats.2008, c. 758 (A.B.1183), § 58, eff. Sept. 30, 2008, operative Jan. 1, 2013.)

Inoperative Date

For inoperative date and repeal of this article, see Welfare and Institutions Code §§
14166.2 and 14166.26.

§ 14166.25. South Los Angeles Medical Services Preservation Fund; deposits and distributions 



     •     Historical Notes

(a) The Legislature finds and declares all of the following:

(1) In light of the closure of Los Angeles County Martin Luther King, Jr.-Harbor Hospital, there is a need to
ensure adequate funding for continued health care services to the uninsured population of South Los Angeles,
including, but not limited to, the Cities of Compton, Lynwood, South Gate, Huntington Park, the southern and
central portions of the Cities of Los Angeles, Inglewood, Gardena, and surrounding unincorporated
communities.

(2) The state, the County of Los Angeles, and all health care providers in the South Los Angeles community
must work together to meet the health care needs of the community until the critical hospital services previously
provided by Los Angeles County Martin Luther King, Jr.-Harbor Hospital can be restored at this location.

(3) The Medi-Cal Hospital/Uninsured Care Demonstration Project provides a critical source of funding for
services to low-income communities throughout the state that are provided by California's safety net hospital
systems.

(4) The special funding provided in this section is predicated on the express intent of the County of Los Angeles
to restore hospital services on the hospital campus, to be operated by either a private or public entity.  The
county has undertaken a specific plan to do so as quickly as possible.

(5) The Legislature anticipates that demonstration project funds will be available to help fund the reopened
hospital.  The nature and amount of that funding cannot be determined until the new structure and operation of
the hospital is known.

(6) As an interim response to the specific circumstances caused by the closure of this hospital, and until hospital
services can be restored at this location, a special fund will be created to receive demonstration project funding
to be available to the County of Los Angeles for expenditures to preserve health care services for the uninsured
population of South Los Angeles, as defined above.

(b) The South Los Angeles Medical Services Preservation Fund is hereby created in the State Treasury.
Notwithstanding Section 13340 of the Government Code, the fund shall be continuously appropriated to the
department for the purposes specified in this section.

(c) Subject to the conditions in this section, a maximum amount of one hundred million dollars ($100,000,000)
of the safety net care pool funds claimed and received by the state that are based on the certified public
expenditures of the County of Los Angeles or its designated public hospitals shall be transferred to the South
Los Angeles Medical Services Preservation Fund for each of the three project years, 2007-08, 2008-09, and
2009-10.

(1) In the event that the director determines that any amount is due to the County of Los Angeles under the
demonstration project for services rendered during the portion of a project year during which Los Angeles
County Martin Luther King, Jr.-Harbor Hospital was operational, the amount deposited in the fund under this
subdivision shall be reduced by a percentage determined by reducing 100 percent by the percentage reduction in
the hospital's baseline as determined under subdivision (c) of Section 14166. 5 for that project year.

(2) If in the aggregate, the federal medical assistance percentage of the certified public expenditures reported by
the County of Los Angeles and its designated public hospitals under Section 14166.8, excluding those certified
public expenditures reported under paragraph (1) of subdivision (b) of Section 14166.8, in any project year do
not exceed the amounts paid or payable to the county and its designated public hospitals in the aggregate under
Section 14166.6, excluding disproportionate share payments funded with intergovernmental transfers, Section
14166.7, and subdivision (d) for the same project year, then the amount deposited in the fund under subdivision
(c) shall be reduced by the amount of excess payments over the federal medical assistance percentage of



certified public expenditures.

(d) Moneys in the South Los Angeles Medical Services Preservation Fund shall be distributed to the County of
Los Angeles in amounts equal to the costs incurred by the county, including indirect costs associated with
adequately maintaining the hospital building so that it can be reopened, in providing, or compensating other
providers for, health services rendered to the uninsured population of South Los Angeles, including all of the
following:

(1) Services provided in the multiservice ambulatory care center operating on the former Los Angeles County
Martin Luther King, Jr.-Harbor Hospital campus.

(2) Services rendered to patients in beds at other designated public hospitals operated by the County of Los
Angeles that have been opened specifically for the purpose of serving patients that would have been served by
the former Los Angeles County Martin Luther King, Jr.-Harbor Hospital.

(3) Services rendered in the county operated health center and the comprehensive health center formerly
operated under Los Angeles County Martin Luther King, Jr.-Harbor Hospital.

(4) Services rendered to the uninsured by other public or private health care providers for which the County of
Los Angeles has agreed to pay under a contract with the provider as a result of the downsizing or closure of Los
Angeles County Martin Luther King, Jr.-Harbor Hospital.

(e) As a condition for receiving distributions from the South Los Angeles Medical Services Preservation Fund
in any project year, the County of Los Angeles shall assure the director that it will not reduce the county's
ongoing, systemwide financial contribution to the county department of health services during that project year
for health care services to the uninsured.

(f) No funds shall be available from the South Los Angeles Medical Services Preservation Fund for services
rendered when a hospital on the former Los Angeles County Martin Luther King, Jr.-Harbor Hospital campus is
certified for Medi-Cal participation.

(g) If the full amount of the South Los Angeles Medical Services Preservation Fund for any project year is not
distributed to the County of Los Angeles, based on the cost of services identified in subdivision (d) that were
rendered during that project year, any remaining amounts shall revert to the Health Care Support Fund
established pursuant to Section 14166.21.

(h) To the extent that the County of Los Angeles receives distributions from the South Los Angeles Medical
Services Preservation Fund based on the cost of services rendered by county operated providers, or based on
payments made to private providers for services rendered to the uninsured population of South Los Angeles, the
costs of the services rendered shall not be considered for purposes of any of the following determinations with
respect to either the county or the private provider:

(1) Medi-Cal payments under the selective provider contracting program under Article 2.6 (commencing with
Section 14081), including payments to distressed hospitals under Section 14166.23.

(2) Baseline amounts, or adjustments thereto, under Section 14166.5, 14166.13, or 14166.18.

(3) Any other payment under Medi-Cal or other health care program.

(i) This section shall be implemented only to the extent that the director determines that it will not result in the
loss of federal funds under the demonstration project.

CREDIT(S)
(Added by Stats.2007, c. 518 (S.B.474), § 9.  Amended by Stats.2008, c. 758 (A.B.1183), § 59, eff. Sept. 30,
2008.)

Implementation



For implementation of this section, see its terms.

Inoperative Date

For inoperative date and repeal of this article, see Welfare and Institutions Code §§
14166.2 and 14166.26.

Historical Notes

Historical And Statutory Notes

2007 Legislation
Former § 14166.25 was renumbered Welfare and Institutions Code § 14166.26 and amended by

Stats.2007, c. 518 (S.B.474) (S.B.474), § 10.
2008 Legislation
For appropriation, cost reimbursement, urgency effective, and other uncodified provisions relating to

Stats.2008, c. 758 (A.B.1183), see Historical and Statutory Notes under Health and Safety Code §
1266.

§ 14166.25. South Los Angeles Medical Services Preservation Fund; deposits and distributions 

     •     Historical Notes

(a) The Legislature finds and declares all of the following:

(1) In light of the closure of Los Angeles County Martin Luther King, Jr.-Harbor Hospital, there is a need to
ensure adequate funding for continued health care services to the uninsured population of South Los Angeles,
including, but not limited to, the Cities of Compton, Lynwood, South Gate, and Huntington Park, the southern
and central portions of the Cities of Los Angeles, Inglewood, Gardena, and surrounding unincorporated
communities.

(2) The state, the County of Los Angeles, and all health care providers in the South Los Angeles community
must work together to meet the health care needs of the community until the critical hospital services previously
provided by Los Angeles County Martin Luther King, Jr.-Harbor Hospital can be restored at this location.

(3) The Medi-Cal Hospital/Uninsured Care Demonstration Project provides a critical source of funding for
services to low-income communities throughout the state that are provided by California's safety net hospital
systems.

(4) The special funding provided in this section is predicated on the express intent of the County of Los Angeles
to restore hospital services on the hospital campus, to be operated by either a private or public entity.  The
county has undertaken a specific plan to do so as quickly as possible.

(5) The Legislature anticipates that demonstration project funds will be available to help fund the reopened
hospital.  The nature and amount of that funding cannot be determined until the new structure and operation of
the hospital is known.

(6) As an interim response to the specific circumstances caused by the closure of this hospital, and until hospital
services can be restored at this location, a special fund will be created to receive demonstration project funding
to be available to the County of Los Angeles for expenditures to preserve health care services for the uninsured
population of South Los Angeles, as defined above.

(b) The South Los Angeles Medical Services Preservation Fund is hereby created in the State Treasury.
Notwithstanding Section 13340 of the Government Code, the fund shall be continuously appropriated to the



department for the purposes specified in this section.

(c) Subject to the conditions in this section, a maximum amount of one hundred million dollars ($100,000,000)
of the safety net care pool funds claimed and received by the state that are based on the certified public
expenditures of the County of Los Angeles or its designated public hospitals shall be transferred to the South
Los Angeles Medical Services Preservation Fund for each of the three project years, 2007-08, 2008-09, and
2009-10.

(1) In the event that the director determines that any amount is due to the County of Los Angeles under the
demonstration project for services rendered during the portion of a project year during which Los Angeles
County Martin Luther King, Jr.-Harbor Hospital was operational, the amount deposited in the fund under this
subdivision shall be reduced by a percentage determined by reducing 100 percent by the percentage reduction in
the hospital's baseline as determined under subdivision (c) of Section 14166.5 for that project year.

(2) If, in the aggregate, the federal medical assistance percentage of the certified public expenditures reported
by the County of Los Angeles and its designated public hospitals under Section 14166.8, excluding those
certified public expenditures reported under paragraph (1) of subdivision (b) of Section 14166.8, in any project
year do not exceed the amounts paid or payable to the county and its designated public hospitals in the
aggregate under Section 14166.6, excluding disproportionate share payments funded with intergovernmental
transfers, Section 14166.7, and subdivision (d) for the same project year, then the amount deposited in the fund
under subdivision (c) shall be reduced by the amount of excess payments over the federal medical assistance
percentage of certified public expenditures.

(d) Moneys in the South Los Angeles Medical Services Preservation Fund shall be distributed to the County of
Los Angeles in amounts equal to the costs incurred by the county, including indirect costs associated with
adequately maintaining the hospital building so that it can be reopened, in providing, or compensating other
providers for, health services rendered to the uninsured population of South Los Angeles, including all of the
following:

(1) Services provided in the multiservice ambulatory care center operating on the former Los Angeles County
Martin Luther King, Jr.-Harbor Hospital campus.

(2) Services rendered to patients in beds at other designated public hospitals operated by the County of Los
Angeles that have been opened specifically for the purpose of serving patients that would have been served by
the former Los Angeles County Martin Luther King, Jr.-Harbor Hospital.

(3) Services rendered in the county-operated health center and the comprehensive health center formerly
operated under Los Angeles County Martin Luther King, Jr.-Harbor Hospital.

(4) Services rendered to the uninsured by other public or private health care providers for which the County of
Los Angeles has agreed to pay under a contract with the provider as a result of the downsizing or closure of Los
Angeles County Martin Luther King, Jr.-Harbor Hospital.

(e) As a condition for receiving distributions from the South Los Angeles Medical Services Preservation Fund
in any project year, the County of Los Angeles shall assure the director that it will not reduce the county's
ongoing, systemwide financial contribution to the county department of health services during that project year
for health care services to the uninsured.

(f) No funds shall be available from the South Los Angeles Medical Services Preservation Fund for services
rendered when a hospital on the former Los Angeles County Martin Luther King, Jr.-Harbor Hospital campus is
certified for Medi-Cal participation.

(g) If the full amount of the South Los Angeles Medical Services Preservation Fund for any project year is not
distributed to the County of Los Angeles, based on the cost of services identified in subdivision (d) that were
rendered during that project year, any remaining amounts shall revert to the Health Care Support Fund



established pursuant to Section 14166.21.

(h) To the extent that the County of Los Angeles receives distributions from the South Los Angeles Medical
Services Preservation Fund based on the cost of services rendered by county-operated providers, or based on
payments made to private providers for services rendered to the uninsured population of South Los Angeles, the
costs of the services rendered shall not be considered for purposes of any of the following determinations with
respect to either the county or the private provider:

(1) Medi-Cal payments under the selective provider contracting program under Article 2.6 (commencing with
Section 14081), including payments to distressed hospitals under Section 14166.23.

(2) Baseline amounts, or adjustments thereto, under Section 14166.5, 14166.13, or 14166.18.

(3) Any other payment under Medi-Cal or other health care program.

(i) This section shall be implemented only to the extent that the director determines that it will not result in the
loss of federal funds under the demonstration project.

CREDIT(S)
(Added by Stats.2007, c. 518 (S.B.474), § 9.  Amended by Stats.2008, c. 758 (A.B.1183), § 59, eff. Sept. 30,
2008; Stats.2009, c. 140 (A.B.1164), § 213.)

Implementation

For implementation of this section, see its terms.

Inoperative Date And Repeal

For inoperative date and repeal of this article, see Welfare and Institutions Code §§
14166.2 and 14166.26.

Historical Notes

Historical And Statutory Notes

2007 Legislation
Former § 14166.25 was renumbered Welfare and Institutions Code § 14166.26 and amended by

Stats.2007, c. 518 (S.B.474) (S.B.474), § 10.
2008 Legislation
For appropriation, cost reimbursement, urgency effective, and other uncodified provisions relating to

Stats.2008, c. 758 (A.B.1183), see Historical and Statutory Notes under Health and Safety Code §
1266.

2009 Legislation
Stats.2009, c. 140 (A.B.1164), made nonsubstantive changes to maintain the code.
Subordination of legislation by Stats.2009, c. 140 (A.B.1164), to other 2009 legislation, see Historical

and Statutory Notes under Business and Professions Code § 315.

§ 14166.26. Inoperative date and repeal 

     •     Historical Notes

Unless this article is repealed pursuant to subdivision (b) or (g) of Section 14166.2, this article shall become
inoperative on the date that the director executes a declaration, which shall be retained by the director and
provided to the fiscal and appropriate policy committees of the Legislature, stating that the federal



demonstration project provided for in this article has been terminated by the federal Centers for Medicare and
Medicaid Services, and shall, six months after the date the declaration is executed, be repealed.

CREDIT(S)
(Formerly § 14166.25, added by Stats.2005, c. 560 (S.B.1100), § 1, eff. Oct. 5, 2005.  Renumbered § 14166.26
and amended by Stats.2007, c. 518 (S.B.474),§ 10.)

Historical Notes

Historical And Statutory Notes

2005 Legislation
Appropriations and urgency effective provisions relating to Stats.2005, c. 560 (S.B.1100), see Historical

and Statutory Notes under Welfare and Institutions Code § 14166.
For Governor's signing message regarding Stats.2005, c. 560 (S.B.1100), see Historical and Statutory

Notes under Welfare and Institutions Code § 14166.

Chapter 8.8. Medi-Cal Management: Alternative Methods

Article 4. Acute Psychiatric Health Facility Allocations

§ 14640. Allocations of funds to certain counties for mental health services to Medi-Cal eligible persons
over 20 years of age; restrictions 

     •     Historical Notes     •     Research References

(a) The State Department of Mental Health shall allocate funds for the provision of mental health services to
Medi-Cal eligible persons over 20 years of age to counties of over one million population that own and operate
an acute psychiatric health facility, and in which the number of general acute care hospital psychiatric beds is
50 or less.  Counties receiving allocations pursuant to this subdivision may contract with privately operated
psychiatric health facilities, or with freestanding psychiatric hospitals which have been certified to provide care
to Medi-Cal eligible persons.

(b) Payments made from the allocation established under subdivision (a) shall be made according to state
established reimbursement formulas for mental health services, and shall be funded through moneys initially
transferred from the State Department of Health Services and subsequently appropriated to the State
Department of Mental Health under Item 4440-101-001 of the annual Budget Act.

(c) Allocations made pursuant to subdivision (a) shall not exceed the General Fund share of expenditures made
under the Medi-Cal program for acute psychiatric inpatient care units in general acute care hospitals in the
subject county during the 1989-90 state fiscal year.  Payments shall be made only to the extent that those
inpatient units have ceased operation in subsequent years and the capacity has not been replaced by capacity in
other general acute care hospitals.

CREDIT(S)
(Added by Stats.1991, c. 1000 (S.B.840), § 2, eff. Oct. 14, 1991.)

Historical Notes



Historical And Statutory Notes

2001 Main Volume
Sections 1 and 3 of Stats.1991, c. 1000 (S.B.840), provide:
"Section 1. The Legislature finds and declares that the closure of inpatient psychiatric units in acute care

hospitals has, in several regions of the state, resulted in a shortage of psychiatric beds for Medi-Cal
beneficiaries."

"Sec. 3. It is the intent of the Legislature that allocations made pursuant to Section 14640 of the Welfare
and Institutions Code in the 1992-93 fiscal years and future fiscal years, be funded from Item
4440-101-001 of the annual Budget Act."

Former § 14640, added by Stats.1981, c. 102, p. 754, § 133, was repealed July 1, 1982, under the terms
of the amendment of § 14653 by Stats.1982, c. 328, p. 1604, § 47.

Research References

Code Of Regulations References

Medi-Cal specialty mental health services, general program description, see 9 Cal. Code of Regs. §
1810.100.

2001 Main Volume

Article 5. Mental Health Managed Care

§ 14680. Mental health plans; findings, declarations and intent 

     •     Research References

(a) The Legislature finds and declares that there is a need to establish a standard set of guidelines that governs
the provision of managed Medi-Cal mental health services at the local level, consistent with federal law.

(b) Therefore, in order to ensure quality and continuity, and to efficiently utilize mental health services under
the Medi-Cal program, there shall be developed mental health plans for the provision of those services that are
consistent with guidelines established by the State Department of Mental Health.

(c) It is the intent of the Legislature that mental health plans be developed and implemented regardless of
whether other systems of Medi-Cal managed care are implemented.

(d) It is further the intent of the Legislature that Sections 14681 to 14685, inclusive, shall not be construed to
mandate the participation of counties in Medi-Cal managed mental health care plans.

CREDIT(S)
(Added by Stats.1994, c. 633 (A.B.757), § 2, eff. Sept.20, 1994.  Amended by Stats.1996, c. 190 (S.B.1192), §
3, eff. July 22, 1996.)

Research References

Code Of Regulations References

Definitions, abbreviations and program terms,
County of origin, see 9 Cal. Code of Regs. § 1810.207.5.



Host county, see 9 Cal. Code of Regs. § 1810.220.5.
Department of mental health, definitions, see 9 Cal. Code of Regs. § 1705.
Disproportionate Share Hospital (DSH), psychiatric inpatient hospital, see 9 Cal. Code of Regs. §

1706.
Fee-for-Service/Medi-Cal Provider, psychiatric inpatient hospital, see 9 Cal. Code of Regs. § 1707.
Medi-Cal psychiatric inpatient hospital services, see 9 Cal. Code of Regs. § 1700 et seq.
Psychiatric inpatient hospital, Traditional Hospital Provider, see 9 Cal. Code of Regs. § 1724.
Psychiatric Inpatient Hospital Services, see 9 Cal. Code of Regs. § 1719.
Specialty mental health services,

Department, see 9 Cal. Code of Regs. § 1810.214.
Fee-for-Service/Medi-Cal Hospital, see 9 Cal. Code of Regs. § 1810.217.
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§ 14681. Medi-Cal managed care contracts; content 

     •     Research References

The State Department of Health Services, in consultation with the State Department of Mental Health, shall
ensure that all contracts for Medi-Cal managed care include a process for screening, referral, and coordination
with any mental health plan established pursuant to Section 14682, of medically necessary mental health care
services.

CREDIT(S)
(Added by Stats.1994, c. 633 (A.B.757), § 2.5, eff. Sept. 20, 1994.  Amended by Stats.1996, c. 190 (S.B.1192),
§ 4, eff. July 22, 1996.)

Research References

Code Of Regulations References

Disputes between MHPs and Medi-Cal managed care plans,
Additional conditions of the dispute resolution process, see 9 Cal. Code of Regs. § 1850.535.
Departments' decision, see 9 Cal. Code of Regs. § 1850.520.
Departments' responsibility for review of disputes, see 9 Cal. Code of Regs.§ 1850.515.
Financial liability, see 9 Cal. Code of Regs. § 1850.530.
Provision of medically necessary services pending resolution of dispute, see 9 Cal. Code of Regs. §

1850.525.
Requests for resolution, see 9 Cal. Code of Regs. § 1850.505.

Medi-Cal specialty mental health services,
Coordination of physical and mental health care, see 9 Cal. Code of Regs. § 1810.415.
Excluded services, see 9 Cal. Code of Regs. § 1810.355.
General program description, see 9 Cal. Code of Regs. § 1810.100.

Memorandum of Understanding with Medi-Cal Managed Care Plans, see 9 Cal. Code of Regs. §
1810.370.

Specialty mental health services,
Memorandum of Understanding (MOU), see 9 Cal. Code of Regs. § 1810.225.1.
Other than psychiatric inpatient hospital services, initial selection and change of person providing

services, see 9 Cal. Code of Regs. § 1830.225.
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§ 14682. Designated state agency; mental health plans for Medi-Cal beneficiaries; development and



implementation; steering committee 

     •     Research References

(a) Notwithstanding any other provision of state law, and to the extent permitted by federal law, the State
Department of Mental Health shall be designated as the state agency responsible for development, consistent
with the requirements of Section 4060, and implementation of mental health plans for Medi-Cal beneficiaries.

(b) The department shall convene a steering committee for the purpose of providing advice and
recommendations on the development of Medi-Cal mental health managed care systems pursuant to subdivision
(a).  The committee shall include work groups to advise the department of major issues to be addressed in the
managed mental health care plan.  Representatives of concerned groups, including, but not limited to,
beneficiaries, their families, providers, mental health professionals, statewide representatives of health care
service plans, the California Mental Health Planning Council, public and private organizations, and county
mental health directors, shall be invited to participate in the steering committee process.

CREDIT(S)
(Added by Stats.1994, c. 633 (A.B.757), § 3, eff. Sept. 20, 1994.  Amended by Stats.1996, c. 190 (S.B.1192), §
5, eff. July 22, 1996.)

Research References

Code Of Regulations References

Medi-Cal specialty mental health services,
Excluded services, see 9 Cal. Code of Regs. § 1810.355.
General program description, see 9 Cal. Code of Regs. § 1810.100.
Scope of covered specialty mental health services, see 9 Cal. Code of Regs.§ 1810.345.
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§ 14683. Content of plans 

     •     Historical Notes     •     Research References

The State Department of Mental Health shall ensure the following in the development of mental health plans:

(a) That mental health plans include a process for screening, referral, and coordination with other necessary
services, including, but not limited to, health, housing, and vocational rehabilitation services.  For Medi-Cal
eligible children, the mental health plans shall also provide coordination with education programs and any
necessary medical or rehabilitative services, including, but not limited to, those provided under the California
Children's Services Program (Article 5 (commencing with Section 123800) of Chapter 3 of Part 2 of Division
106 of the Health and Safety Code) and the Child Health and Disability Prevention Program (Article 6
(commencing with Section 124025) of Chapter 3 of Part 2 of Division 106 of the Health and Safety Code), and
those provided by a fee-for-service provider or a Medi-Cal managed care plan.  This subdivision shall not be
construed to establish any higher level of service from a county than is required under existing law.  The county
mental health department and the mental health plan, if it is not the county department, shall not be liable for
the failure of other agencies responsible for the provision of nonmental health services to provide those services
or to participate in coordination efforts.

(b) That mental health plans include a system of outreach to enable beneficiaries and providers to participate in
and access mental health services under the plans, consistent with existing law.

(c) That standards for quality and access developed by the department, in consultation with the steering



committee established pursuant to Section 14682, are included in mental health plans.

CREDIT(S)
(Added by Stats.1994, c. 633 (A.B.757), § 4, eff. Sept. 20, 1994.  Amended by Stats.1996, c. 190 (S.B.1192), §
6, eff. July 22, 1996; Stats.1996, c. 1023 (S.B.1497), § 483, eff. Sept. 29, 1996.)

Historical Notes

Historical And Statutory Notes

2001 Main Volume
The 1996 amendment of this section by c. 1023 (S.B.1497) explicitly amended the 1996 amendment of

this section by c. 190 (S.B.1192).
Legislative findings, declaration and intent relating to Stats.1996, c. 1023 (S.B.1497), see Historical and

Statutory Notes under Business and Professions Code § 690.
Subordination of legislation by Stats.1996, c. 1023 (S.B.1497), see Historical and Statutory Notes under

Business and Professions Code § 690.

Research References

Code Of Regulations References

Disputes between MHPs and Medi-Cal managed care plans,
Additional conditions of the dispute resolution process, see 9 Cal. Code of Regs. § 1850.535.
Departments' decision, see 9 Cal. Code of Regs. § 1850.520.
Departments' responsibility for review of disputes, see 9 Cal. Code of Regs.§ 1850.515.
Financial liability, see 9 Cal. Code of Regs. § 1850.530.
Provision of medically necessary services pending resolution of dispute, see 9 Cal. Code of Regs. §

1850.525.
Requests for resolution, see 9 Cal. Code of Regs. § 1850.505.

Implementation Plan for Psychiatric Inpatient Hospital Services, administration, see 9 Cal. Code of
Regs. § 1727.

Medi-Cal specialty mental health services,
Coordination of physical and mental health care, see 9 Cal. Code of Regs. § 1810.415.
Excluded services, see 9 Cal. Code of Regs. § 1810.355.
General program description, see 9 Cal. Code of Regs. § 1810.100.
Implementation plan, see 9 Cal. Code of Regs. § 1810.310.
Notification of beneficiaries, see 9 Cal. Code of Regs. § 1810.360.

Mental health plans,
Quality management programs, see 9 Cal. Code of Regs. § 1810.440.

Specialty mental health services,
Memorandum of Understanding (MOU), see 9 Cal. Code of Regs. § 1810.225.1.
Other than psychiatric inpatient hospital services, initial selection and change of person providing

services, see 9 Cal. Code of Regs. § 1830.225.
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§ 14684. Guidelines 

     •     Research References

Notwithstanding any other provision of state law, and to the extent permitted by federal law, mental health



plans, whether administered by public or private entities, shall be governed by the following guidelines:

(a) State and federal Medi-Cal funds identified for the diagnosis and treatment of mental disorders shall be used
solely for those purposes.  Administrative costs shall be clearly identified and shall be limited to reasonable
amounts in relation to the scope of services and the total funds available.  Administrative requirements shall not
impose costs exceeding funds available for that purpose.

(b) The development of the mental health plan shall include a public planning process that includes a significant
role for Medi-Cal beneficiaries, family members, mental health advocates, providers, and public and private
contract agencies.

(c) The mental health plan shall include appropriate standards relating to quality, access, and coordination of
services within a managed system of care, and costs established under the plan, and shall provide opportunities
for existing Medi-Cal providers to continue to provide services under the mental health plan, as long as the
providers meet those standards.

(d) Continuity of care for current recipients of services shall be ensured in the transition to managed mental
health care.

(e) Medi-Cal covered mental health services shall be provided in the beneficiary's home community, or as close
as possible to the beneficiary's home community.  Pursuant to the objectives of the rehabilitation option
described in subdivision (a) of Section 14021.4, mental health services may be provided in a facility, a home, or
other community-based site.

(f) Medi-Cal beneficiaries whose mental or emotional condition results or has resulted in functional
impairment, as defined by the department, shall be eligible for covered mental health services.  Emphasis shall
be placed on adults with serious and persistent mental illness and children with serious emotional disturbances,
as defined by the department.

(g) Each mental health plan shall include a mechanism for monitoring the effectiveness of, and evaluating
accessibility and quality of, services available.  The plan shall utilize and be based upon state-adopted
performance outcome measures and shall include review of individual service plan procedures and practices, a
beneficiary satisfaction component, and a grievance system for beneficiaries and providers.

(h) Each mental health plan shall provide for culturally competent and age-appropriate services, to the extent
feasible.  The mental health plan shall assess the cultural competency needs of the program.  The mental health
plan shall include, as part of the quality assurance program required by Section 4070, a process to accommodate
the significant needs with reasonable timeliness.  The department shall provide demographic data and technical
assistance.  Performance outcome measures shall include a reliable method of measuring and reporting the
extent to which services are culturally competent and age-appropriate.

CREDIT(S)
(Added by Stats.1994, c. 633 (A.B.757), § 5, eff. Sept. 20, 1994.  Amended by Stats.1996, c. 190 (S.B.1192), §
7, eff. July 22, 1996; Stats.1998, c. 346 (A.B.2746), § 3.)

Research References

Code Of Regulations References

Acute Psychiatric Inpatient Hospital Services, definitions, see 9 Cal. Code of Regs. § 1700.
Administrative Day Service, psychiatric inpatient hospital, see 9 Cal. Code of Regs. § 1701.
Allowable Psychiatric Accommodation Code, fiscal provisions, see 9 Cal. Code of Regs. § 1739.
Alternative contracts between mental health plans and providers, see 9 Cal. Code of Regs. §

1810.438.
Beneficiary problem resolution processes,



General provisions, see 9 Cal. Code of Regs. § 1850.205.
Processes established by providers, see 9 Cal. Code of Regs. § 1850.209.
The appeal process, see 9 Cal. Code of Regs. § 1850.207.
The expedited appeal process, see 9 Cal. Code of Regs. § 1850.208.
The grievance process, see 9 Cal. Code of Regs. § 1850.206.

Contract hospital, psychiatric inpatient hospital, see 9 Cal. Code of Regs.§ 1703.
Contracting for psychiatric inpatient hospital services, see 9 Cal. Code of Regs. § 1810.430.
County designated mental health plans, see 9 Cal. Code of Regs. § 1810.305.
Cultural and linguistic requirements, see 9 Cal. Code of Regs. § 1810.410.
Definitions, abbreviations and program terms,

County of origin, see 9 Cal. Code of Regs. § 1810.207.5.
Host county, see 9 Cal. Code of Regs. § 1810.220.5.

Department of mental health, culturally competent services, psychiatric inpatient hospital, see 9 Cal.
Code of Regs. § 1704.

Department of mental health, definitions, see 9 Cal. Code of Regs. § 1705.
Disputes between MHPs,

Arbitration between MHPs, see 9 Cal. Code of Regs. § 1850.405.
Implementation of the arbitrators' decision, see 9 Cal. Code of Regs. § 1850.415.
Provision of medically necessary services pending resolution of dispute, see 9 Cal. Code of Regs. §

1850.420.
Disputes between MHPs and Medi-Cal managed care plans,

Additional conditions of the dispute resolution process, see 9 Cal. Code of Regs. § 1850.535.
Departments' decision, see 9 Cal. Code of Regs. § 1850.520.
Departments' responsibility for review of disputes, see 9 Cal. Code of Regs.§ 1850.515.
Financial liability, see 9 Cal. Code of Regs. § 1850.530.
Provision of medically necessary services pending resolution of dispute, see 9 Cal. Code of Regs. §

1850.525.
Requests for resolution, see 9 Cal. Code of Regs. § 1850.505.

Fee-for-Service/Medi-Cal Provider, psychiatric inpatient hospital, see 9 Cal. Code of Regs. § 1707.
Fiscal Intermediary, psychiatric inpatient hospital, see 9 Cal. Code of Regs. § 1708.
Hospital, psychiatric inpatient hospital, definitions, see 9 Cal. Code of Regs. § 1709.
Hospital selection criteria, see 9 Cal. Code of Regs. § 1810.425.
Implementation Plan for Psychiatric Inpatient Hospital Services, administration, see 9 Cal. Code of

Regs. §§ 1711, 1727.
Implementation plan of designated mental health plans, see 9 Cal. Code of Regs. § 1810.310.
Individual, group and organizational provider,

Contracting requirements, see 9 Cal. Code of Regs. § 1810.436.
Licensed Mental Health Professional, provision of services, see 9 Cal. Code of Regs. § 1770.
Medi-Cal psychiatric inpatient hospital services,

Generally, see 9 Cal. Code of Regs. § 1700 et seq.
Fiscal provisions, definitions, see 9 Cal. Code of Regs. § 1820.100.

Medi-Cal specialty mental health services,
"Action" defined, see 9 Cal. Code of Regs. § 1810.200.
"Acute psychiatric inpatient hospital services" defined, see 9 Cal. Code of Regs. § 1810.201.
"Administrative day service" defined, see 9 Cal. Code of Regs. § 1810.202.
"Adult residential treatment service" defined, see 9 Cal. Code of Regs. § 1810.203.
Alternative contracts and payment arrangements between MHPs and providers, see 9 Cal. Code of

Regs. § 1810.438.
"Appeal" defined, see 9 Cal. Code of Regs. § 1810.203.5.
"Assessment" defined, see 9 Cal. Code of Regs. § 1810.204.
"Beneficiary" defined, see 9 Cal. Code of Regs. § 1810.205.
"Border community" defined, see 9 Cal. Code of Regs. § 1810.205.1.



"Client plan" defined, see 9 Cal. Code of Regs. § 1810.205.2.
"Collateral" defined, see 9 Cal. Code of Regs. § 1810.206.
"Contract hospital" defined, see 9 Cal. Code of Regs. § 1810.207.
Contracting for psychiatric inpatient hospital service availability, see 9 Cal. Code of Regs. §

1810.430.
Coordination of physical and mental health care, see 9 Cal. Code of Regs. § 1810.415.
"Crisis intervention" defined, see 9 Cal. Code of Regs. § 1810.209.
"Crisis residential treatment service" defined, see 9 Cal. Code of Regs. § 1810.208.
"'Crisis stabilization" defined, see 9 Cal. Code of Regs. § 1810.210.
Cultural and linguistic requirements, see 9 Cal. Code of Regs. § 1810.410.
"Cultural competence" defined, see 9 Cal. Code of Regs. § 1810.211.
"Day rehabilitation" defined, see 9 Cal. Code of Regs. § 1810.212.
"Day treatment intensive" defined, see 9 Cal. Code of Regs. § 1810.213.
"Department" defined, see 9 Cal. Code of Regs. § 1810.214.
Designation of MHPs, see 9 Cal. Code of Regs. § 1810.305.
"Early and periodic screening, diagnosis and treatment (EPSDT) supplemental specialty mental

health services" defined, see 9 Cal. Code of Regs. § 1810.215.
"Emergency psychiatric condition" defined, see 9 Cal. Code of Regs. § 1810.216.
Excluded services, see 9 Cal. Code of Regs. § 1810.355.
"Expedited appeal" defined, see 9 Cal. Code of Regs. § 1810.216.2.
"'Expedited fair hearing" defined, see 9 Cal. Code of Regs. § 1810.216.4.
Fair hearing and notice of action, provision of notice of action, see 9 Cal. Code of Regs. § 1850.210.
"Fair hearing" defined, see 9 Cal. Code of Regs. § 1810.216.6.
Federal financial participation, MHP claims certification and program integrity, see 9 Cal. Code of

Regs. § 1840.112.
"Fee-for-service/Medi-Cal hospital" defined, see 9 Cal. Code of Regs. § 1810.217.
"Fiscal intermediary" defined, see 9 Cal. Code of Regs. § 1810.218.
General program description, see 9 Cal. Code of Regs. § 1810.100.
"Grievance" defined, see 9 Cal. Code of Regs. § 1810.218.1.
"Group provider" defined, see 9 Cal. Code of Regs. § 1810.218.2.
"Hospital" defined, see 9 Cal. Code of Regs. § 1810.219.
"Hospital-based ancillary services" defined, see 9 Cal. Code of Regs. § 1810.220.
Hospital selection criteria, see 9 Cal. Code of Regs. § 1810.425.
"Implementation plan" defined, see 9 Cal. Code of Regs. §§ 1810.221, 1810.310.
"Individual provider" defined, see 9 Cal. Code of Regs. § 1810.222.
"Licensed mental health professional" defined, see 9 Cal. Code of Regs. § 1810.223.
"Medi-Cal eligibility data system (MEDS)" defined, see 9 Cal. Code of Regs.§ 1810.223.5.
"Medi-Cal managed care plan" defined, see 9 Cal. Code of Regs. § 1810.224.
Medical necessity criteria for reimbursement of psychiatric inpatient hospital services, see 9 Cal.

Code of Regs. § 1820.205.
"Medication support services" defined, see 9 Cal. Code of Regs. § 1810.225.
"Mental health plan (MHP)" defined, see 9 Cal. Code of Regs. § 1810.226.
"Mental health services" defined, see 9 Cal. Code of Regs. § 1810.227.
MHP individual, group and organizational provider contracting requirements, see 9 Cal. Code of

Regs. § 1810.436.
MHP individual, group and organizational provider selection criteria, see 9 Cal. Code of Regs. §

1810.435.
"MHP of beneficiary" defined, see 9 Cal. Code of Regs. § 1810.228.
"MHP payment authorization" defined, see 9 Cal. Code of Regs. § 1810.229.
MHP quality management programs, see 9 Cal. Code of Regs. § 1810.440.
MHP reporting, see 9 Cal. Code of Regs. § 1810.375.
"Non-contract hospital" defined, see 9 Cal. Code of Regs. § 1810.230.



"Notice of action" defined, see 9 Cal. Code of Regs. § 1810.230.5.
"Organizational provider" defined, see 9 Cal. Code of Regs. § 1810.231.
"Physical health care" or "physical health care based treatment" defined, see 9 Cal. Code of Regs. §

1810.231.1.
"Plan development" defined, see 9 Cal. Code of Regs. § 1810.232.
"Point of authorization" defined, see 9 Cal. Code of Regs. § 1810.233.
"Prior authorization" defined, see 9 Cal. Code of Regs. § 1810.234.
"Provider" defined, see 9 Cal. Code of Regs. § 1810.235.
"Psychiatric health facility" defined, see 9 Cal. Code of Regs. § 1810.236.
"Psychiatric health facility services" defined, see 9 Cal. Code of Regs. § 1810.237.
"Psychiatric inpatient hospital professional services" defined, see 9 Cal. Code of Regs. § 1810.237.1.
"Psychiatric inpatient hospital services" defined, see 9 Cal. Code of Regs.§ 1810.238.
"Psychiatric nursing facility services" defined, see 9 Cal. Code of Regs. § 1810.239.
"Psychiatrist services" defined, see 9 Cal. Code of Regs. § 1810.240.
"Psychologist services" defined, see 9 Cal. Code of Regs. § 1810.241.
"Receipt" or "date of receipt" defined, see 9 Cal. Code of Regs. § 1810.242.
"Rehabilitation" defined, see 9 Cal. Code of Regs. § 1810.243.
"Rehabilitative mental health services" defined, see 9 Cal. Code of Regs. § 1810.243.1.
"Routine hospital services" defined, see 9 Cal. Code of Regs. § 1810.244.
Scope of covered psychiatric inpatient hospital services, see 9 Cal. Code of Regs. § 1810.350.
"Service activities" defined, see 9 Cal. Code of Regs. § 1810.245.
"Short-Doyle/Medi-Cal hospital" defined, see 9 Cal. Code of Regs. § 1810.246.
"Significant support person" defined, see 9 Cal. Code of Regs. § 1810.246.1.
"Specialty mental health services" defined, see 9 Cal. Code of Regs. § 1810.247.
State oversight, see 9 Cal. Code of Regs. § 1810.380.
"Targeted case management" defined, see 9 Cal. Code of Regs. § 1810.249.
"Therapy" defined, see 9 Cal. Code of Regs. § 1810.250.
"Third party liability" defined, see 9 Cal. Code of Regs. § 1810.251.
"Traditional hospital" defined, see 9 Cal. Code of Regs. § 1810.252.
"Urgent condition" defined, see 9 Cal. Code of Regs. § 1810.253.
"Waivered/registered professional" defined, see 9 Cal. Code of Regs. § 1810.254.

Medical necessity criteria for MHP reimbursement,
For specialty mental health services for eligible beneficiaries under 21 years of age, see 9 Cal. Code

of Regs. § 1830.210.
Of speciality mental health services, see 9 Cal. Code of Regs. § 1830.205.

Medical necessity criteria for reimbursement
Short-Doyle/Medi-Cal Provider, see 9 Cal. Code of Regs. § 1722.

Mental health plans,
Quality management programs, see 9 Cal. Code of Regs. § 1810.440.

MHP claims certification and program integrity, see 9 Cal. Code of Regs. § 1840.112.
MHP payment authorization,

By a point of authorization, see 9 Cal. Code of Regs. § 1820.220.
By a utilization review committee, see 9 Cal. Code of Regs. § 1820.230.
For emergency admissions by a point of authorization, see 9 Cal. Code of Regs. § 1820.225.
For psychiatric nursing facility services, see 9 Cal. Code of Regs. § 1830.250.
General provisions, see 9 Cal. Code of Regs. § 1820.215.

Point of Authorization, psychiatric inpatient hospital services, see 9 Cal. Code of Regs. § 1717.
Problem resolution processes, fair hearing and notice of action,

Contents of a notice of action, see 9 Cal. Code of Regs. § 1850.212.
Continuation of services pending fair hearing decision, see 9 Cal. Code of Regs. § 1850.215.
Fair hearings, see 9 Cal. Code of Regs. § 1850.213.

Provider appeal process, see 9 Cal. Code of Regs. § 1850.315.



Provider appeal process-claims processing, see 9 Cal. Code of Regs. §§ 1850.310, 1850.325.
Provider appeals to the department, see 9 Cal. Code of Regs. § 1850.320.
Provider problem resolution and appeal processes, see 9 Cal. Code of Regs. § 1850.305.
Provider problem resolution process, see 9 Cal. Code of Regs. § 1850.310.
Psychiatric health facility services, see 9 Cal. Code of Regs. § 1830.245.
Psychiatric inpatient hospital professional services, see 9 Cal. Code of Regs. § 1830.230.
Psychiatric Inpatient Hospital Services,

Adverse Decision, see 9 Cal. Code of Regs. § 1765.
Applicability of Laws and Regulations, see 9 Cal. Code of Regs. § 1725.
Beneficiary, see 9 Cal. Code of Regs. § 1702.
Beneficiary Problem Resolution Processes, see 9 Cal. Code of Regs. § 1795.
Border Communities, fiscal provisions, see 9 Cal. Code of Regs. § 1740.
Complaint Resolution Process, see 9 Cal. Code of Regs. § 1790.
Continued Stay Services, see 9 Cal. Code of Regs. § 1766.
Contracting for Service Availability, see 9 Cal. Code of Regs. § 1730.
County Medical Services Program, see 9 Cal. Code of Regs. § 1767.
Denial, problem resolution, see 9 Cal. Code of Regs. § 1791.
Designation of MHPs, administration, see 9 Cal. Code of Regs. § 1726.
Emergency Admission, see 9 Cal. Code of Regs. § 1768.
Fair Hearing, problem resolution, see 9 Cal. Code of Regs. § 1792.
Fair Hearing and Notice of Action, see 9 Cal. Code of Regs. § 1796.
Grievance Process, see 9 Cal. Code of Regs. § 1793.
Hospital-Based Ancillary Services, see 9 Cal. Code of Regs. § 1710.
Located, fiscal provisions, see 9 Cal. Code of Regs. § 1741.
Medi-Cal Managed Care Plan, see 9 Cal. Code of Regs. § 1712.
Medical Assistance for Beneficiary Pending Fair Hearing Decision, see 9 Cal. Code of Regs. § 1797.
Mental Health Plan, see 9 Cal. Code of Regs. § 1713.
Mental Health Plan (MHP) of Beneficiary, see 9 Cal. Code of Regs. § 1714.
MHP Payment Authorization, see 9 Cal. Code of Regs. § 1715.
MHP Payment Authorization — General Provisions, see 9 Cal. Code of Regs. § 1776
MHP Payment Authorization by a Point of Authorization, see 9 Cal. Code of Regs. § 1777.
MHP Payment Authorization by a Utilization Review Committee, see 9 Cal. Code of Regs. § 1779.
MHP Payment Authorization for Emergency Admissions by a Point of Authorization, see 9 Cal.

Code of Regs. § 1778.
Non-contract Hospital, see 9 Cal. Code of Regs. § 1716.
Per Diem Rate, see 9 Cal. Code of Regs. § 1742.
Planned Admission, see 9 Cal. Code of Regs. § 1771.
Prior Authorization, see 9 Cal. Code of Regs. § 1772.
Provider, see 9 Cal. Code of Regs. § 1718.
Provider Appeal Process — Claims Processing, see 9 Cal. Code of Regs. § 1799.
Provider Appeal Process — Services, see 9 Cal. Code of Regs. § 1798.
Provider Selection Criteria, see 9 Cal. Code of Regs. § 1729.
Psychiatric Inpatient Hospital Services, see 9 Cal. Code of Regs. § 1719.
Rate Region, see 9 Cal. Code of Regs. § 1743.
Rate Reporting, see 9 Cal. Code of Regs. § 1754.
Receipt or date of receipt, see 9 Cal. Code of Regs. § 1720.
Risk Reinsurance, see 9 Cal. Code of Regs. § 1744.
Routine Services, see 9 Cal. Code of Regs. § 1721.
Scope of Reimbursable Services, see 9 Cal. Code of Regs. § 1728.

Psychiatric nursing facility services rates, see 9 Cal. Code of Regs. § 1830.115.
Rate setting for psychiatric inpatient hospital services for,

Negotiated rate, fee-for-service/Medi-Cal hospitals, see 9 Cal. Code of Regs. § 1820.110.



Non-negotiated rate, fee-for-service Medi-Cal hospitals, see 9 Cal. Code of Regs. § 1820.115.
Specialty mental health services,

Administrative Day Service, see 9 Cal. Code of Regs. § 1810.202.
Applicability of Laws and Regulations and Program Flexibility, see 9 Cal. Code of Regs. §

1810.110.
Assessment, definitions and program terms, see 9 Cal. Code of Regs. § 1810.204.
Border Community, see 9 Cal. Code of Regs. § 1810.205.1.
Collateral, see 9 Cal. Code of Regs. § 1810.206.
Contract Hospital, see 9 Cal. Code of Regs. § 1810.207.
Crisis Intervention, see 9 Cal. Code of Regs. § 1810.209.
Crisis Residential Treatment Service, see 9 Cal. Code of Regs. § 1810.208.
Crisis Stabilization, see 9 Cal. Code of Regs. § 1810.210.
Cultural Competence, see 9 Cal. Code of Regs. § 1810.211.
Day Rehabilitation, see 9 Cal. Code of Regs. § 1810.212.
Day Treatment Intensive, see 9 Cal. Code of Regs. § 1810.213.
Early and Periodic Screening, Diagnosis and Treatment (EPSDT) Supplemental Specialty Mental

Health Services, see 9 Cal. Code of Regs. § 1810.215.
Fair Hearing, see 9 Cal. Code of Regs. § 1810.216.1.
Other than psychiatric inpatient hospital services, authorization of out-of-plan services, see 9 Cal.

Code of Regs. § 1830.220.
Other than psychiatric inpatient hospital services, general provisions, see 9 Cal. Code of Regs. §

1830.100.
Other than psychiatric inpatient hospital services, initial selection and change of person providing

services, see 9 Cal. Code of Regs. § 1830.225.
Other than psychiatric inpatient hospital services, MHP payment authorization, see 9 Cal. Code of

Regs. § 1830.215.
Other than psychiatric inpatient hospital services, provider rate setting standards and requirements,

see 9 Cal. Code of Regs. § 1830.105.
State oversight, fiscal provisions, see 9 Cal. Code of Regs. § 1731.
Terminated, see 9 Cal. Code of Regs. § 1794.

Third Party Liability, fiscal provisions, see 9 Cal. Code of Regs. § 1747.
Traditional Hospital Provider, see 9 Cal. Code of Regs. § 1724.
Usual and Customary Charges, see 9 Cal. Code of Regs. § 1748.
Utilization Control and Operations Committee, see 9 Cal. Code of Regs. § 1749.
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§ 14684.1. Establishment of process for second level treatment authorization request appeals to review
and resolve disputes between mental health plans and hospitals; review fees 

     •     Historical Notes

(a) The State Department of Mental Health shall establish a process for second level treatment authorization
request appeals to review and resolve disputes between mental health plans and hospitals.

(b) When the department establishes an appeals process, the department shall comply with all of the following:

(1) The department shall review appeals initiated by hospitals and render decisions on appeals based on
findings that are the result of a review of supporting documents submitted by mental health plans and hospitals.

(2) If the department upholds a mental health plan denial of payment of a hospital claim, a review fee shall be
assessed on the provider.

(3) If the State Department of Mental Health reverses a mental health plan denial of payment of a hospital



claim, a review fee shall be assessed on the mental health plan.

(4) If the department decision regarding a mental health plan denial of payment upholds the claim in part and
reverses the claim in part, the department shall prorate the review fee between the parties accordingly.

(c) The amount of the review fees shall be calculated and adjusted annually.  The methodology and calculation
used to determine the fee amounts shall result in an aggregate fee amount that, in conjunction with any other
outside source of funding for this function, may not exceed the aggregate annual costs of providing second level
treatment authorization request reviews.

(d) Fees collected by the department shall be retained by the department and used to offset administrative and
personnel services costs associated with the appeals process.

(e) The department may use the fees collected, in conjunction with other available appropriate funding for this
function, to contract for the performance of the appeals process function.

CREDIT(S)
(Added by Stats.2003, c. 230 (A.B.1762), § 74, eff. Aug. 11, 2003.)

Historical Notes

Historical And Statutory Notes

2003 Legislation
For letter of intent regarding Stats.2003, c. 230 (A.B.1762), see Historical and Statutory Notes under

Welfare and Institutions Code § 4094.2.
For Governor's signing message and other legislative provisions regarding Stats.2003, c. 230

(A.B.1762), see Historical and Statutory Notes under Welfare and Institutions Code § 4094.2.

§ 14685. Right of first refusal 

     •     Research References

Counties shall have the right of first refusal to serve as a mental health plan.  If a county elects not to serve as a
mental health plan, the State Department of Mental Health shall ensure that these services are provided.

CREDIT(S)
(Added by Stats.1994, c. 633 (A.B.757), § 6, eff. Sept. 20, 1994.  Amended by Stats.1996, c. 190 (S.B.1192), §
8, eff. July 22, 1996.)

Research References

Code Of Regulations References

Medi-Cal specialty mental health services,
General program description, see 9 Cal. Code of Regs. § 1810.100.
Excluded services, see 9 Cal. Code of Regs. § 1810.355.

2001 Main Volume

Collateral References:

 Cal Digest of Official Reports 3d Series, Public Aid and Welfare §§ 1 et seq., State of California
§16.

 Am Jur 2d (Rev) Welfare Laws §52.



Chapter 11. Elder Abuse And Dependent Adult Civil Protection Act

Article 3. Mandatory And Nonmandatory Reports Of Abuse

§ 15630. Mandated reporters; known or suspected abuse; telephone reports; failure to report; impeding
or inhibiting report; penalties 

     •     Historical Notes     •     Research References     •     Notes of Decisions

(a) Any person who has assumed full or intermittent responsibility for the care or custody of an elder or
dependent adult, whether or not he or she receives compensation, including administrators, supervisors, and any
licensed staff of a public or private facility that provides care or services for elder or dependent adults, or any
elder or dependent adult care custodian, health practitioner, clergy member, or employee of a county adult
protective services agency or a local law enforcement agency, is a mandated reporter.

(b)(1) Any mandated reporter who, in his or her professional capacity, or within the scope of his or her
employment, has observed or has knowledge of an incident that reasonably appears to be physical abuse, as
defined in Section 15610.63 of the Welfare and Institutions Code, abandonment, abduction, isolation, financial
abuse, or neglect, or is told by an elder or dependent adult that he or she has experienced behavior, including an
act or omission, constituting physical abuse, as defined in Section 15610.63 of the Welfare and Institutions
Code, abandonment, abduction, isolation, financial abuse, or neglect, or reasonably suspects that abuse, shall
report the known or suspected instance of abuse by telephone immediately or as soon as practicably possible,
and by written report sent within two working days, as follows:

(A) If the abuse has occurred in a long-term care facility, except a state mental health hospital or a state
developmental center, the report shall be made to the local ombudsperson or the local law enforcement agency.

Except in an emergency, the local ombudsperson and the local law enforcement agency shall, as soon as
practicable, do all of the following:

(i) Report to the State Department of Health Services any case of known or suspected abuse occurring in a
long-term health care facility, as defined in subdivision (a) of Section 1418 of the Health and Safety Code.

(ii) Report to the State Department of Social Services any case of known or suspected abuse occurring in a
residential care facility for the elderly, as defined in Section 1569.2 of the Health and Safety Code, or in an
adult day care facility, as defined in paragraph (2) of subdivision (a) of Section 1502.

(iii) Report to the State Department of Health Services and the California Department of Aging any case of
known or suspected abuse occurring in an adult day health care center, as defined in subdivision (b) of Section
1570.7 of the Health and Safety Code.

(iv) Report to the Bureau of Medi-Cal Fraud and Elder Abuse any case of known or suspected criminal activity.

(B) If the suspected or alleged abuse occurred in a state mental hospital or a state developmental center, the
report shall be made to designated investigators of the State Department of Mental Health or the State
Department of Developmental Services, or to the local law enforcement agency.

Except in an emergency, the local law enforcement agency shall, as soon as practicable, report any case of
known or suspected criminal activity to the Bureau of Medi-Cal Fraud and Elder Abuse.

(C) If the abuse has occurred any place other than one described in subparagraph (A), the report shall be made



to the adult protective services agency or the local law enforcement agency.

(2)(A) A mandated reporter who is a clergy member who acquires knowledge or reasonable suspicion of elder
or dependent adult abuse during a penitential communication is not subject to paragraph (1).  For purposes of
this subdivision, "penitential communication" means a communication that is intended to be in confidence,
including, but not limited to, a sacramental confession made to a clergy member who, in the course of the
discipline or practice of his or her church, denomination, or organization is authorized or accustomed to hear
those communications and under the discipline tenets, customs, or practices of his or her church, denomination,
or organization, has a duty to keep those communications secret.

(B) Nothing in this subdivision shall be construed to modify or limit a clergy member's duty to report known or
suspected elder and dependent adult abuse when he or she is acting in the capacity of a care custodian, health
practitioner, or employee of an adult protective services agency.

(C) Notwithstanding any other provision in this section, a clergy member who is not regularly employed on
either a full-time or part-time basis in a long-term care facility or does not have care or custody of an elder or
dependent adult shall not be responsible for reporting abuse or neglect that is not reasonably observable or
discernible to a reasonably prudent person having no specialized training or experience in elder or dependent
care.

(3)(A) A mandated reporter who is a physician and surgeon, a registered nurse, or a psychotherapist, as defined
in Section 1010 of the Evidence Code, shall not be required to report, pursuant to paragraph (1), an incident
where all of the following conditions exist:

(i) The mandated reporter has been told by an elder or dependent adult that he or she has experienced behavior
constituting physical abuse, as defined in Section 15610.63 of the Welfare and Institutions Code, abandonment,
abduction, isolation, financial abuse, or neglect.

(ii) The mandated reporter is not aware of any independent evidence that corroborates the statement that the
abuse has occurred.

(iii) The elder or dependent adult has been diagnosed with a mental illness or dementia, or is the subject of a
court-ordered conservatorship because of a mental illness or dementia.

(iv) In the exercise of clinical judgment, the physician and surgeon, the registered nurse, or the psychotherapist,
as defined in Section 1010 of the Evidence Code, reasonably believes that the abuse did not occur.

(B) This paragraph shall not be construed to impose upon mandated reporters a duty to investigate a known or
suspected incident of abuse and shall not be construed to lessen or restrict any existing duty of mandated
reporters.

(4)(A) In a long-term care facility, a mandated reporter shall not be required to report as a suspected incident of
abuse, as defined in Section 15610.07, an incident where all of the following conditions exist:

(i) The mandated reporter is aware that there is a proper plan of care.

(ii) The mandated reporter is aware that the plan of care was properly provided or executed.

(iii) A physical, mental, or medical injury occurred as a result of care provided pursuant to clause (i) or (ii).

(iv) The mandated reporter reasonably believes that the injury was not the result of abuse.

(B) This paragraph shall not be construed to require a mandated reporter to seek, nor to preclude a mandated
reporter from seeking, information regarding a known or suspected incident of abuse prior to reporting.  This
paragraph shall apply only to those categories of mandated reporters that the State Department of Health
Services determines, upon approval by the Bureau of Medi-Cal Fraud and Elder Abuse and the state long-term
care ombudsperson, have access to plans of care and have the training and experience necessary to determine



whether the conditions specified in this section have been met.

(c)(1) Any mandated reporter who has knowledge, or reasonably suspects, that types of elder or dependent adult
abuse for which reports are not mandated have been inflicted upon an elder or dependent adult, or that his or her
emotional well-being is endangered in any other way, may report the known or suspected instance of abuse.

(2) If the suspected or alleged abuse occurred in a long-term care facility other than a state mental health
hospital or a state developmental center, the report may be made to the long-term care ombudsperson program.
Except in an emergency, the local ombudsperson shall report any case of known or suspected abuse to the State
Department of Health Services and any case of known or suspected criminal activity to the Bureau of Medi-Cal
Fraud and Elder Abuse, as soon as is practicable.

(3) If the suspected or alleged abuse occurred in a state mental health hospital or a state developmental center,
the report may be made to the designated investigator of the State Department of Mental Health or the State
Department of Developmental Services or to a local law enforcement agency or to the local ombudsperson.
Except in an emergency, the local ombudsperson and the local law enforcement agency shall report any case of
known or suspected criminal activity to the Bureau of Medi-Cal Fraud and Elder Abuse, as soon as is
practicable.

(4) If the suspected or alleged abuse occurred in a place other than a place described in paragraph (2) or (3), the
report may be made to the county adult protective services agency.

(5) If the conduct involves criminal activity not covered in subdivision (b), it may be immediately reported to
the appropriate law enforcement agency.

(d) When two or more mandated reporters are present and jointly have knowledge or reasonably suspect that
types of abuse of an elder or a dependent adult for which a report is or is not mandated have occurred, and when
there is agreement among them, the telephone report may be made by a member of the team selected by mutual
agreement, and a single report may be made and signed by the selected member of the reporting team.  Any
member who has knowledge that the member designated to report has failed to do so shall thereafter make the
report.

(e) A telephone report of a known or suspected instance of elder or dependent adult abuse shall include, if
known, the name of the person making the report, the name and age of the elder or dependent adult, the present
location of the elder or dependent adult, the names and addresses of family members or any other adult
responsible for the elder's or dependent adult's care, the nature and extent of the elder's or dependent adult's
condition, the date of the incident, and any other information, including information that led that person to
suspect elder or dependent adult abuse, as requested by the agency receiving the report.

(f) The reporting duties under this section are individual, and no supervisor or administrator shall impede or
inhibit the reporting duties, and no person making the report shall be subject to any sanction for making the
report.  However, internal procedures to facilitate reporting, ensure confidentiality, and apprise supervisors and
administrators of reports may be established, provided they are not inconsistent with this chapter.

(g)(1) Whenever this section requires a county adult protective services agency to report to a law enforcement
agency, the law enforcement agency shall, immediately upon request, provide a copy of its investigative report
concerning the reported matter to that county adult protective services agency.

(2) Whenever this section requires a law enforcement agency to report to a county adult protective services
agency, the county adult protective services agency shall, immediately upon request, provide to that law
enforcement agency a copy of its investigative report concerning the reported matter.

(3) The requirement to disclose investigative reports pursuant to this subdivision shall not include the disclosure
of social services records or case files that are confidential, nor shall this subdivision be construed to allow
disclosure of any reports or records if the disclosure would be prohibited by any other provision of state or



federal law.

(h) Failure to report, or impeding or inhibiting a report of, physical abuse, as defined in Section 15610.63 of the
Welfare and Institutions Code, abandonment, abduction, isolation, financial abuse, or neglect of an elder or
dependent adult, in violation of this section, is a misdemeanor, punishable by not more than six months in the
county jail, by a fine of not more than one thousand dollars ($1,000), or by both that fine and imprisonment.
Any mandated reporter who willfully fails to report, or impedes or inhibits a report of, physical abuse, as
defined in Section 15610. 63 of the Welfare and Institutions Code, abandonment, abduction, isolation, financial
abuse, or neglect of an elder or dependent adult, in violation of this section, where that abuse results in death or
great bodily injury, shall be punished by not more than one year in a county jail, by a fine of not more than five
thousand dollars ($5,000), or by both that fine and imprisonment.  If a mandated reporter intentionally conceals
his or her failure to report an incident known by the mandated reporter to be abuse or severe neglect under this
section, the failure to report is a continuing offense until a law enforcement agency specified in paragraph (1) of
subdivision (b) of Section 15630 of the Welfare and Institutions Code discovers the offense.

(i) For purposes of this section, "dependent adult" shall have the same meaning as in Section 15610.23.

CREDIT(S)
(Added by Stats.1994, c. 594 (S.B.1681), § 7.  Amended by Stats.1995, c. 813 (A.B.1836), § 1; Stats.1998, c.
946 (S.B.2199), § 8; Stats.1998, c. 980 (A.B.1780), § 1; Stats.1999, c. 236 (A.B.739), § 1; Stats.2002, c. 54
(A.B.255), § 9; Stats.2004, c. 823 (A.B.20), § 19; Stats.2005, c. 163 (A.B.1188), § 2.)

Historical Notes

Historical And Statutory Notes

2002 Legislation
Stats.2002, c. 54 (A.B.255), in subd.(a), inserted "clergy member" following "health practitioner" and

made a nonsubstantive change; in subd.(b)(1), inserted "abduction," following "abandonment" two
times, inserted ", including an act or omission, " preceding "constituting physical abuse", inserted
"practicably" preceding "possible" and made two nonsubstantive changes; in the second paragraph
of subd.(b)(1)(A), substituted "shall, as soon as practicable, do all of the following:" for "shall report
any case of known or suspected abuse to the State Department of Health Services and any case of
known or suspected criminal activity to the Bureau of Medi-Cal Fraud, as soon as is practical." and
added clauses (i) through (iv) relating to reports to be made to various state agencies; in the first
paragraph of subd.(b)(1)(B), substituted "mental hospital" for "mental health hospital" and made a
nonsubstantive change and in the second paragraph inserted ", as soon as practicable," preceding
report and substituted "and Elder Abuse" for ", as soon as is practical" following "Bureau of
Medi-Cal Fraud,"; also in subd.(b), redesignated pars.(2)(A) and (3)(A) as (3)(A) and (4)(A) and
inserted a new par.(2)(A) concerning clergy members; in clause (i) of par.(3)(A), inserted
"abduction," following "abandonment"; in the second sentence of par.(4)(B), inserted "Elder Abuse
and" following "Medi-Cal Fraud and";  in subd.(c), made nonsubstantive changes in the first
paragraph and in the second and third paragraphs, substituted "and Elder Abuse, as soon as is
practicable." for "as soon as is practical."; in subd.(e), substituted "shall include, if know, the name"
for "shall include the name" and substituted "adult's care, the nature" for "adult's care, if known, the
nature" and made a nonsubstantive change; in par.(2) of subd.(g), moved "to that law enforcement
agency" from the end of the sentence to preceding "a copy of its investigative report"; in subd.(h),
inserted "abduction," following "abandonment," two times and substituted "shall be punished" for
"is punishable" following great bodily injury," and made a nonsubstantive change.

2004 Legislation
Stats.2004, c. 823 (A.B.20), inserted "as defined in Section 15610.63 of the Welfare and Institutions

Code," following "physical abuse," throughout; in subd.(h), added the last sentence; added subd.(i);
and made nonsubstantive changes.



Legislative intent and reimbursement provisions relating to Stats.2004, c. 823 (A.B.20), see Historical
and Statutory Notes under Evidence Code § 177.

2005 Legislation
Stats.2005, c. 163 (A.B.1188), in subd.(a), made a nonsubstantive change; in subd.(b)(2)(B), inserted

"services"; in subd.(e), substituted "elder's" for "elder" in two places; and in subd.(h), inserted ", or
impeding or inhibiting a report of," in the first sentence, and ", or impedes or inhibits a report of," in
the second sentence.

Section 3 of Stats.2005, c. 163 (A.B.1188), provides:
"No reimbursement is required by this act pursuant to Section 6 of Article XIII B of the California

Constitution because the only costs that may be incurred by a local agency or school district will
be incurred because this act creates a new crime or infraction, eliminates a crime or infraction, or
changes the penalty for a crime or infraction, within the meaning of Section 17556 of the
Government Code, or changes the definition of a crime within the meaning of Section 6 of
Article XIII B of the California Constitution."

2001 Main Volume
The 1995 amendment added subd.(g) and redesignated as subd.(h) former subd.(g).
Stats.1998, c. 946 (S.B.2199), legislative findings and declarations, and regulations implementing,

see Historical and Statutory Notes under Welfare and Institutions Code § 15610.07.
Stats.1998, c. 980, § 1 rewrote subds.(a) to (c) and (h), which read:
"(a) Any elder or dependent adult care custodian, health practitioner, or employee of a county adult

protective services agency or a local law enforcement agency is a mandated reporter.
"(b) Any mandated reporter, who, in his or her professional capacity, or within the scope of his or her

employment, has observed an incident that reasonably appears to be physical abuse, observed a
physical injury where the nature of the injury, its location on the body, or the repetition of the injury
clearly indicates that physical abuse has occurred or is told by an elder or dependent adult that he or
she has experienced behavior constituting physical abuse shall report the known or suspected
instance of abuse by telephone immediately or as soon as possible, and by written report sent within
two working days, as follows:

"(1) If the abuse has occurred in a long-term care facility, except a state mental health hospital or a state
developmental center, the report shall be made to the local ombudsman or the local law enforcement
agency.

"(2) If the suspected or alleged abuse occurred in a state mental health hospital or a state developmental
center, the report shall be made to designated investigators of the State Department of Mental Health
or the State Department of Developmental Services or to the local law enforcement agency.

"(3) If the abuse has occurred any place other than one described in paragraph (1), the report shall be
made to the adult protective services agency or the local law enforcement agency.

"(c)(1) Any mandated reporter who has knowledge of, or reasonably suspects that, types of elder or
dependent adult abuse for which reports are not mandated have been inflicted upon an elder or
dependent adult or that his or her emotional well-being is endangered in any other way, may report
the known or suspected instance of abuse.

"(2) If the suspected or alleged abuse occurred in a long-term care facility other than a state mental
health hospital or a state developmental center, the report may be made to the long-term care
ombudsman program.

"(3) If the suspected or alleged abuse occurred in a state mental health hospital or a state developmental
center, the report may be made to the designated investigator of the State Department of Mental
Health or the State Department of Developmental Services, or to a local law enforcement agency or
to the local ombudsman.

"(4) If the suspected or alleged abuse occurred anywhere else, the report may be made to the county
adult protective services agency.

"(5) If the conduct involves criminal activity not covered in subdivision (b), it may be immediately
reported to the appropriate law enforcement agency."

"(h) Failure to report physical abuse of an elder or dependent adult, in violation of this section, is a



misdemeanor, punishable by not more than six months in the county jail or by a fine of not more
than one thousand dollars ($1,000), or by both that fine and imprisonment."

An amendment of this section by § 8.5 of Stats.1998, c. 946 (S.B.2199), failed to become operative
under the provisions of § 15 of that Act.

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

Stats.1999, c. 236, rewrote subd.(b)(2)(A), which had read:
"(2)(A) A mandated reporter shall not be required to report, as a suspected incident of abuse, as defined

in Section 15610.07, an incident where all of the following conditions exist:
"(i) The mandated reporter has been told by an elder or dependent adult that he or she has experienced

behavior constituting physical abuse, abandonment, isolation, financial abuse, or neglect.
"(ii) The mandated reporter is not aware of any independent evidence that corroborates the statement

that the abuse has occurred.
"(iii) The elder or dependent adult has been diagnosed with a mental illness, defect, dementia, or

incapacity, or is the subject of a court-ordered conservatorship because of a mental illness, defect,
dementia, or incapacity.

"(iv) The mandated reporter reasonably believes that the abuse did not occur."
Former § 15630, added by Stats.1985, c. 1120, § 10; Stats.1985, c. 1164, § 5, amended by Stats.1986, c.

769, § 9; Stats.1986, c. 1374, § 1.5; Stats.1987, c. 56, § 189; Stats.1987, c. 637, § 3; Stats.1989, c.
681, § 1; Stats.1990, c. 241 (S.B.1911), § 1, relating to reports of known or suspected instances of
abuse and requirements of the agency and officials to act, was repealed by Stats.1994, c. 594
(S.B.1681), § 6.  See this section.

Former § 15630, which allowed any person to report and which gave immunity to those persons
reporting, was added by Stats.1982, c. 1184, p. 4226, § 3, and repealed by Stats.1985, c. 1120, § 9;
Stats.1985, c. 1164, § 4, eff. Sept. 28, 1985.  See this section and Welfare and Institutions Code §
15631.

Derivation: Former § 15630, added by Stats.1985, c. 1120, § 10; Stats.1985, c. 1164, § 5, amended by
Stats.1986, c. 769, § 9; Stats.1986, c. 1374, § 1.5; Stats.1987, c. 56, § 189; Stats.1987, c. 637, § 3;
Stats.1989, c. 681, § 1; Stats.1990, c. 241, § 1.

Former § 15633, added by Stats.1985, c. 1164, § 9, amended by Stats.1986, c. 769, § 12; Stats.1987, c.
637, § 6.

Former § 15630, added by Stats.1982, c. 1184, p. 4226, § 3.

Research References

Cross References

Bureau of Medi-Cal Fraud, powers and duties, see Government Code § 12528.
Confidential information and records, disclosure, consent, see Welfare and Institutions Code § 4514.
Department of Health Services, generally, see Health and Safety Code § 100100 et seq.
Employees of mandated reporters, signed statements as prerequisite to employment,

acknowledgment of knowledge and agreed compliance with this section, see Welfare and
Institutions Code § 15659.

False report of criminal offense, exemption from criminal liability for persons who are required by
statute to report abuse, see Penal Code § 148.5.

Licensed educational psychologists, unprofessional conduct, grounds for refusal to issue, or
suspension or revocation of license, see Business and Professions Code § 4989.54.

Marriage and family therapists, violation of this section as unprofessional conduct, see Business and
Professions Code § 4982.

Protection and advocacy agency, private nonprofit corporations, conformance with requirements of
federal law, see Welfare and Institutions Code § 4901.



Reports of incidents of alleged abuse or suspected abuse of residents, see Health and Safety Code §
1418.91.

Social workers, unprofessional conduct, effect on licensee or registrant, see Business and
Professions Code § 4992.3.

Code Of Regulations References

Dependent Adult Abuse Reporting,
Psychiatric technicians, see 16 Cal. Code of Regs. § 2577.4.
Vocational nurses, see 16 Cal. Code of Regs. § 2520.3.

Licensed clinical social workers corporations, citable offenses, see 16 Cal. Code of Regs. § 1886.40.
Performance standards,

Psychiatric technician, see 16 Cal. Code of Regs. § 2576.6.
Vocational nurses, see 16 Cal. Code of Regs. § 2518.6.

Psychiatric technicians, licensee mandatory reporting, see 16 Cal. Code of Regs. § 2577.5.
Title III C-Elderly nutrition program, see 22 Cal. Code of Regs. §§ 7632.1 to 7638.13.
Vocational nurses, licensee mandatory reporting, see 16 Cal. Code of Regs. § 2520.4.

Law Review And Journal Commentaries

Banks' effectiveness at reporting financial abuse of elders.  40 Cal.W.L.Rev. 195 (2003).
The challenges of mediating disputes involving elders.  Caroline C. Vincent, 30 L.A. Law. 12 (Oct.

2007).
Family; elder abuse — provisional reorganization.  Marnie I. Smith, 26 Pac.L.J. 577 (January,

1995).
Golden age in the golden state: Contemporary legal developments in elder abuse and neglect.

Seymour Moskowitz, 36 Loy.L.A.L.Rev. 589 (2003).
Honor thy Mother and Father: Preventing elder abuse through education and litigation.  Sande L.

Buhai and James W. Gilliam, Jr., 36 Loy.L.A.L.Rev. 565 (2003).
Mandatory reporting requirements for financial elder abuse. James P. Bessolo, 30 L.A. Law. 23

(Oct. 2007).
Putting the cart before the horse: The need to re-examine damage caps in California's Elder Abuse

Act.  39 San Diego L.Rev. 599 (2002).
2001 Main Volume

Collateral References:

Witkin, Summary (9th ed) Torts §§293, 294, 295, 296
Witkin & Epstein, Criminal Law (2d ed) §1047

Notes Of Decisions

Burden of proof 3
Manner of report, generally 1
Observation or knowledge 2
Presumptions and burden of proof 3
Sufficiency of evidence 4

1. Manner of report, generally

Report of elder abuse or neglect made by nurse, who was a mandated reporter under Elder Abuse and Civil
Protection Act, was a report required or authorized by Act, and thus was protected by absolute privilege under
Act in suit by elder person's children alleging trespass, false imprisonment and intentional/negligent infliction
of emotional distress arising out of removal of elder person from their home following report, even though



nurse had made report through physician, rather than directly to local law enforcement as called for by Act.
Easton v. Sutter Coast Hosp.(App. 1 Dist. 2000) 95 Cal.Rptr.2d 316, 80 Cal.App.4th 485, rehearing denied,
review denied, certiorari denied 121 S.Ct. 790, 531 U.S. 1084, 148 L.Ed.2d 686. Damages  57.49; False
Imprisonment  15(1); Trespass  23

2. Observation or knowledge

Mandatory reporting requirement of Elder Abuse and Dependent Adult Civil Protection Act is governed by
objective standard, and thus Act does not permit mandated reporter to apply his or her subjective expertise to
determine if abuse occurred; if the circumstances give rise to an objective basis for suspecting that abuse
occurred, reporting is mandatory, and the duty to investigate and the authority to determine whether abuse
actually did occur are vested in outside agencies. People v. Davis (App. 4 Dist. 2005) 25 Cal.Rptr.3d 92, 126
Cal.App.4th 1416, rehearing denied. Health  276

Physician who made report of possible elder abuse or neglect based not on his own observation, but on report
he received from nurse, was protected by absolute privilege created under Elder Abuse and Civil Protection Act
for reports of abuse or neglect by mandated reporters, in suit by elder person's children alleging trespass, false
imprisonment and intentional/negligent infliction of emotional distress arising out of removal of elder person
from their home following report. Easton v. Sutter Coast Hosp.(App. 1 Dist. 2000) 95 Cal.Rptr.2d 316, 80
Cal.App.4th 485, rehearing denied, review denied, certiorari denied 121 S.Ct. 790, 531 U.S. 1084, 148 L.Ed.2d
686. Damages  57.49; False Imprisonment  15(1); Trespass  23

3. Presumptions and burden of proof

Offense prohibiting nonwillful failure to report abuse of dependent or elderly adult, a misdemeanor, is a
regulatory strict liability offense, which requires no proof of culpable mental state for conviction. People v.
Davis (App. 4 Dist. 2005) 25 Cal.Rptr.3d 92, 126 Cal.App.4th 1416, rehearing denied. Health  984

4. Sufficiency of evidence

Evidence at trial that defendant, a licensed administrator of a long-term care facility and thus a mandated
reporter, knew of nursing assistant's grabbing and choking a dependent adult who was not engaged in
threatening or assaultive behavior, that defendant fired such administrator for misconduct, and that defendant
had intended not to report incident so as to avoid trouble with state was sufficient to establish not only that
defendant knew facts giving rise to objectively reasonable suspicion that abuse occurred, but also that defendant
in fact knew abuse occurred and deliberately chose not to report it and that victim reported conduct constituting
abuse, any one of which theories was sufficient to support misdemeanor failure to comply with mandatory
reporting requirement conviction. People v. Davis (App. 4 Dist. 2005) 25 Cal.Rptr.3d 92, 126 Cal.App.4th
1416, rehearing denied. Health  984
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(a) Any person who has assumed full or intermittent responsibility for the care or custody of an elder or
dependent adult, whether or not he or she receives compensation, including administrators, supervisors, and any
licensed staff of a public or private facility that provides care or services for elder or dependent adults, or any
elder or dependent adult care custodian, health practitioner, clergy member, or employee of a county adult
protective services agency or a local law enforcement agency, is a mandated reporter.

(b)(1) Any mandated reporter who, in his or her professional capacity, or within the scope of his or her
employment, has observed or has knowledge of an incident that reasonably appears to be physical abuse, as
defined in Section 15610.63 of the Welfare and Institutions Code, abandonment, abduction, isolation, financial



abuse, or neglect, or is told by an elder or dependent adult that he or she has experienced behavior, including an
act or omission, constituting physical abuse, as defined in Section 15610.63 of the Welfare and Institutions
Code, abandonment, abduction, isolation, financial abuse, or neglect, or reasonably suspects that abuse, shall
report the known or suspected instance of abuse by telephone immediately or as soon as practicably possible,
and by written report sent within two working days, as follows:

(A) If the abuse has occurred in a long-term care facility, except a state mental health hospital or a state
developmental center, the report shall be made to the local ombudsperson or the local law enforcement agency.

The local ombudsperson and the local law enforcement agency shall, as soon as practicable, except in the case
of an emergency or pursuant to a report required to be made pursuant to clause (v), in which case these actions
shall be taken immediately, do all of the following:

(i) Report to the State Department of Public Health any case of known or suspected abuse occurring in a
long-term health care facility, as defined in subdivision (a) of Section 1418 of the Health and Safety Code.

(ii) Report to the State Department of Social Services any case of known or suspected abuse occurring in a
residential care facility for the elderly, as defined in Section 1569.2 of the Health and Safety Code, or in an
adult day care facility, as defined in paragraph (2) of subdivision (a) of Section 1502.

(iii) Report to the State Department of Public Health and the California Department of Aging any case of
known or suspected abuse occurring in an adult day health care center, as defined in subdivision (b) of Section
1570.7 of the Health and Safety Code.

(iv) Report to the Bureau of Medi-Cal Fraud and Elder Abuse any case of known or suspected criminal activity.

(v) Report all cases of known or suspected physical abuse and financial abuse to the local district attorney's
office in the county where the abuse occurred.

(B) If the suspected or alleged abuse occurred in a state mental hospital or a state developmental center, the
report shall be made to designated investigators of the State Department of Mental Health or the State
Department of Developmental Services, or to the local law enforcement agency.

Except in an emergency, the local law enforcement agency shall, as soon as practicable, report any case of
known or suspected criminal activity to the Bureau of Medi-Cal Fraud and Elder Abuse.

(C) If the abuse has occurred any place other than one described in subparagraph (A), the report shall be made
to the adult protective services agency or the local law enforcement agency.

(2)(A) A mandated reporter who is a clergy member who acquires knowledge or reasonable suspicion of elder
or dependent adult abuse during a penitential communication is not subject to paragraph (1).  For purposes of
this subdivision, "penitential communication" means a communication that is intended to be in confidence,
including, but not limited to, a sacramental confession made to a clergy member who, in the course of the
discipline or practice of his or her church, denomination, or organization is authorized or accustomed to hear
those communications and under the discipline tenets, customs, or practices of his or her church, denomination,
or organization, has a duty to keep those communications secret.

(B) Nothing in this subdivision shall be construed to modify or limit a clergy member's duty to report known or
suspected elder and dependent adult abuse when he or she is acting in the capacity of a care custodian, health
practitioner, or employee of an adult protective services agency.

(C) Notwithstanding any other provision in this section, a clergy member who is not regularly employed on
either a full-time or part-time basis in a long-term care facility or does not have care or custody of an elder or
dependent adult shall not be responsible for reporting abuse or neglect that is not reasonably observable or
discernible to a reasonably prudent person having no specialized training or experience in elder or dependent
care.



(3)(A) A mandated reporter who is a physician and surgeon, a registered nurse, or a psychotherapist, as defined
in Section 1010 of the Evidence Code, shall not be required to report, pursuant to paragraph (1), an incident
where all of the following conditions exist:

(i) The mandated reporter has been told by an elder or dependent adult that he or she has experienced behavior
constituting physical abuse, as defined in Section 15610.63 of the Welfare and Institutions Code, abandonment,
abduction, isolation, financial abuse, or neglect.

(ii) The mandated reporter is not aware of any independent evidence that corroborates the statement that the
abuse has occurred.

(iii) The elder or dependent adult has been diagnosed with a mental illness or dementia, or is the subject of a
court-ordered conservatorship because of a mental illness or dementia.

(iv) In the exercise of clinical judgment, the physician and surgeon, the registered nurse, or the psychotherapist,
as defined in Section 1010 of the Evidence Code, reasonably believes that the abuse did not occur.

(B) This paragraph shall not be construed to impose upon mandated reporters a duty to investigate a known or
suspected incident of abuse and shall not be construed to lessen or restrict any existing duty of mandated
reporters.

(4)(A) In a long-term care facility, a mandated reporter shall not be required to report as a suspected incident of
abuse, as defined in Section 15610.07, an incident where all of the following conditions exist:

(i) The mandated reporter is aware that there is a proper plan of care.

(ii) The mandated reporter is aware that the plan of care was properly provided or executed.

(iii) A physical, mental, or medical injury occurred as a result of care provided pursuant to clause (i) or (ii).

(iv) The mandated reporter reasonably believes that the injury was not the result of abuse.

(B) This paragraph shall not be construed to require a mandated reporter to seek, nor to preclude a mandated
reporter from seeking, information regarding a known or suspected incident of abuse prior to reporting.  This
paragraph shall apply only to those categories of mandated reporters that the State Department of Public Health
determines, upon approval by the Bureau of Medi-Cal Fraud and Elder Abuse and the state long-term care
ombudsperson, have access to plans of care and have the training and experience necessary to determine
whether the conditions specified in this section have been met.

(c)(1) Any mandated reporter who has knowledge, or reasonably suspects, that types of elder or dependent adult
abuse for which reports are not mandated have been inflicted upon an elder or dependent adult, or that his or her
emotional well-being is endangered in any other way, may report the known or suspected instance of abuse.

(2) If the suspected or alleged abuse occurred in a long-term care facility other than a state mental health
hospital or a state developmental center, the report may be made to the long-term care ombudsperson program.
Except in an emergency, the local ombudsperson shall report any case of known or suspected abuse to the State
Department of Public Health and any case of known or suspected criminal activity to the Bureau of Medi-Cal
Fraud and Elder Abuse, as soon as is practicable.

(3) If the suspected or alleged abuse occurred in a state mental health hospital or a state developmental center,
the report may be made to the designated investigator of the State Department of Mental Health or the State
Department of Developmental Services or to a local law enforcement agency or to the local ombudsperson.
Except in an emergency, the local ombudsperson and the local law enforcement agency shall report any case of
known or suspected criminal activity to the Bureau of Medi-Cal Fraud and Elder Abuse, as soon as is
practicable.

(4) If the suspected or alleged abuse occurred in a place other than a place described in paragraph (2) or (3), the



report may be made to the county adult protective services agency.

(5) If the conduct involves criminal activity not covered in subdivision (b), it may be immediately reported to
the appropriate law enforcement agency.

(d) When two or more mandated reporters are present and jointly have knowledge or reasonably suspect that
types of abuse of an elder or a dependent adult for which a report is or is not mandated have occurred, and when
there is agreement among them, the telephone report may be made by a member of the team selected by mutual
agreement, and a single report may be made and signed by the selected member of the reporting team.  Any
member who has knowledge that the member designated to report has failed to do so shall thereafter make the
report.

(e) A telephone report of a known or suspected instance of elder or dependent adult abuse shall include, if
known, the name of the person making the report, the name and age of the elder or dependent adult, the present
location of the elder or dependent adult, the names and addresses of family members or any other adult
responsible for the elder's or dependent adult's care, the nature and extent of the elder's or dependent adult's
condition, the date of the incident, and any other information, including information that led that person to
suspect elder or dependent adult abuse, as requested by the agency receiving the report.

(f) The reporting duties under this section are individual, and no supervisor or administrator shall impede or
inhibit the reporting duties, and no person making the report shall be subject to any sanction for making the
report.  However, internal procedures to facilitate reporting, ensure confidentiality, and apprise supervisors and
administrators of reports may be established, provided they are not inconsistent with this chapter.

(g)(1) Whenever this section requires a county adult protective services agency to report to a law enforcement
agency, the law enforcement agency shall, immediately upon request, provide a copy of its investigative report
concerning the reported matter to that county adult protective services agency.

(2) Whenever this section requires a law enforcement agency to report to a county adult protective services
agency, the county adult protective services agency shall, immediately upon request, provide to that law
enforcement agency a copy of its investigative report concerning the reported matter.

(3) The requirement to disclose investigative reports pursuant to this subdivision shall not include the disclosure
of social services records or case files that are confidential, nor shall this subdivision be construed to allow
disclosure of any reports or records if the disclosure would be prohibited by any other provision of state or
federal law.

(h) Failure to report, or impeding or inhibiting a report of, physical abuse, as defined in Section 15610.63 of the
Welfare and Institutions Code, abandonment, abduction, isolation, financial abuse, or neglect of an elder or
dependent adult, in violation of this section, is a misdemeanor, punishable by not more than six months in the
county jail, by a fine of not more than one thousand dollars ($1,000), or by both that fine and imprisonment.
Any mandated reporter who willfully fails to report, or impedes or inhibits a report of, physical abuse, as
defined in Section 15610.63 of the Welfare and Institutions Code, abandonment, abduction, isolation, financial
abuse, or neglect of an elder or dependent adult, in violation of this section, where that abuse results in death or
great bodily injury, shall be punished by not more than one year in a county jail, by a fine of not more than five
thousand dollars ($5,000), or by both that fine and imprisonment.  If a mandated reporter intentionally conceals
his or her failure to report an incident known by the mandated reporter to be abuse or severe neglect under this
section, the failure to report is a continuing offense until a law enforcement agency specified in paragraph (1) of
subdivision (b) of Section 15630 of the Welfare and Institutions Code discovers the offense.

(i) For purposes of this section, "dependent adult" shall have the same meaning as in Section 15610.23.

CREDIT(S)
(Added by Stats.1994, c. 594 (S.B.1681), § 7.  Amended by Stats.1995, c. 813 (A.B.1836), § 1; Stats.1998, c.
946 (S.B.2199), § 8; Stats.1998, c. 980 (A.B.1780), § 1; Stats.1999, c. 236 (A.B.739), § 1; Stats.2002, c. 54
(A.B.255), § 9; Stats.2004, c. 823 (A.B.20), § 19; Stats.2005, c. 163 (A.B.1188), § 2; Stats.2008, c. 481



(A.B.2100), § 1.)

Historical Notes

Historical And Statutory Notes

2002 Legislation
Stats.2002, c. 54 (A.B.255), in subd.(a), inserted "clergy member" following "health practitioner" and

made a nonsubstantive change; in subd.(b)(1), inserted "abduction," following "abandonment" two
times, inserted ", including an act or omission, " preceding "constituting physical abuse", inserted
"practicably" preceding "possible" and made two nonsubstantive changes; in the second paragraph
of subd.(b)(1)(A), substituted "shall, as soon as practicable, do all of the following:" for "shall report
any case of known or suspected abuse to the State Department of Health Services and any case of
known or suspected criminal activity to the Bureau of Medi-Cal Fraud, as soon as is practical." and
added clauses (i) through (iv) relating to reports to be made to various state agencies; in the first
paragraph of subd.(b)(1)(B), substituted "mental hospital" for "mental health hospital" and made a
nonsubstantive change and in the second paragraph inserted ", as soon as practicable," preceding
report and substituted "and Elder Abuse" for ", as soon as is practical" following "Bureau of
Medi-Cal Fraud,"; also in subd.(b), redesignated pars.(2)(A) and (3)(A) as (3)(A) and (4)(A) and
inserted a new par.(2)(A) concerning clergy members; in clause (i) of par.(3)(A), inserted
"abduction," following "abandonment"; in the second sentence of par.(4)(B), inserted "Elder Abuse
and" following "Medi-Cal Fraud and";  in subd.(c), made nonsubstantive changes in the first
paragraph and in the second and third paragraphs, substituted "and Elder Abuse, as soon as is
practicable." for "as soon as is practical."; in subd.(e), substituted "shall include, if know, the name"
for "shall include the name" and substituted "adult's care, the nature" for "adult's care, if known, the
nature" and made a nonsubstantive change; in par.(2) of subd.(g), moved "to that law enforcement
agency" from the end of the sentence to preceding "a copy of its investigative report"; in subd.(h),
inserted "abduction," following "abandonment," two times and substituted "shall be punished" for
"is punishable" following great bodily injury," and made a nonsubstantive change.

2004 Legislation
Stats.2004, c. 823 (A.B.20), inserted "as defined in Section 15610.63 of the Welfare and Institutions

Code," following "physical abuse," throughout; in subd.(h), added the last sentence; added subd.(i);
and made nonsubstantive changes.

Legislative intent and reimbursement provisions relating to Stats.2004, c. 823 (A.B.20), see Historical
and Statutory Notes under Evidence Code § 177.

2005 Legislation
Stats.2005, c. 163 (A.B.1188), in subd.(a), made a nonsubstantive change; in subd.(b)(2)(B), inserted

"services"; in subd.(e), substituted "elder's" for "elder" in two places; and in subd.(h), inserted ", or
impeding or inhibiting a report of," in the first sentence, and ", or impedes or inhibits a report of," in
the second sentence.

Section 3 of Stats.2005, c. 163 (A.B.1188), provides:
"No reimbursement is required by this act pursuant to Section 6 of Article XIII B of the California

Constitution because the only costs that may be incurred by a local agency or school district will
be incurred because this act creates a new crime or infraction, eliminates a crime or infraction, or
changes the penalty for a crime or infraction, within the meaning of Section 17556 of the
Government Code, or changes the definition of a crime within the meaning of Section 6 of
Article XIII B of the California Constitution."

2008 Legislation
Stats.2008, c. 481 (A.B.2100), throughout the section, substitute "State Department of Public Health"

for "State Department of Health Services"; and in subd.(b), par.(1)(A), rewrote the second
undesignated subpar., and inserted subpar.(v).  Prior to amendment, the second undesignated subpar.



of (b)(1)(A) had read:
"Except in an emergency, the local ombudsperson and the local law enforcement agency shall, as soon

as practicable, do all of the following:".
Section 2 of Stats.2008, c. 481 (A.B.2100), provides:
"SEC. 2. No reimbursement is required by this act pursuant to Section 6 of Article XIII B of the

California Constitution for certain costs that may be incurred by a local agency or school district
because, in that regard, this act creates a new crime or infraction, eliminates a crime or
infraction, or changes the penalty for a crime or infraction, within the meaning of Section 17556
of the Government Code, or changes the definition of a crime within the meaning of Section 6 of
Article XIII B of the California Constitution.

"However, if the Commission on State Mandates determines that this act contains other costs
mandated by the state, reimbursement to local agencies and school districts for those costs shall
be made pursuant to Part 7 (commencing with Section 17500) of Division 4 of Title 2 of the
Government Code."

2001 Main Volume
The 1995 amendment added subd.(g) and redesignated as subd.(h) former subd.(g).
Stats.1998, c. 946 (S.B.2199), legislative findings and declarations, and regulations implementing,

see Historical and Statutory Notes under Welfare and Institutions Code § 15610.07.
Stats.1998, c. 980 (A.B.1780), § 1 rewrote subds.(a) to (c) and (h), which read:
"(a) Any elder or dependent adult care custodian, health practitioner, or employee of a county adult

protective services agency or a local law enforcement agency is a mandated reporter.
"(b) Any mandated reporter, who, in his or her professional capacity, or within the scope of his or her

employment, has observed an incident that reasonably appears to be physical abuse, observed a
physical injury where the nature of the injury, its location on the body, or the repetition of the injury
clearly indicates that physical abuse has occurred or is told by an elder or dependent adult that he or
she has experienced behavior constituting physical abuse shall report the known or suspected
instance of abuse by telephone immediately or as soon as possible, and by written report sent within
two working days, as follows:

"(1) If the abuse has occurred in a long-term care facility, except a state mental health hospital or a state
developmental center, the report shall be made to the local ombudsman or the local law enforcement
agency.

"(2) If the suspected or alleged abuse occurred in a state mental health hospital or a state developmental
center, the report shall be made to designated investigators of the State Department of Mental Health
or the State Department of Developmental Services or to the local law enforcement agency.

"(3) If the abuse has occurred any place other than one described in paragraph (1), the report shall be
made to the adult protective services agency or the local law enforcement agency.

"(c)(1) Any mandated reporter who has knowledge of, or reasonably suspects that, types of elder or
dependent adult abuse for which reports are not mandated have been inflicted upon an elder or
dependent adult or that his or her emotional well-being is endangered in any other way, may report
the known or suspected instance of abuse.

"(2) If the suspected or alleged abuse occurred in a long-term care facility other than a state mental
health hospital or a state developmental center, the report may be made to the long-term care
ombudsman program.

"(3) If the suspected or alleged abuse occurred in a state mental health hospital or a state developmental
center, the report may be made to the designated investigator of the State Department of Mental
Health or the State Department of Developmental Services, or to a local law enforcement agency or
to the local ombudsman.

"(4) If the suspected or alleged abuse occurred anywhere else, the report may be made to the county
adult protective services agency.

"(5) If the conduct involves criminal activity not covered in subdivision (b), it may be immediately
reported to the appropriate law enforcement agency."

"(h) Failure to report physical abuse of an elder or dependent adult, in violation of this section, is a



misdemeanor, punishable by not more than six months in the county jail or by a fine of not more
than one thousand dollars ($1,000), or by both that fine and imprisonment."

An amendment of this section by § 8.5 of Stats.1998, c. 946 (S.B.2199), failed to become operative
under the provisions of § 15 of that Act.

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

Stats.1999, c. 236 (A.B.739), rewrote subd.(b)(2)(A), which had read:
"(2)(A) A mandated reporter shall not be required to report, as a suspected incident of abuse, as defined

in Section 15610.07, an incident where all of the following conditions exist:
"(i) The mandated reporter has been told by an elder or dependent adult that he or she has experienced

behavior constituting physical abuse, abandonment, isolation, financial abuse, or neglect.
"(ii) The mandated reporter is not aware of any independent evidence that corroborates the statement

that the abuse has occurred.
"(iii) The elder or dependent adult has been diagnosed with a mental illness, defect, dementia, or

incapacity, or is the subject of a court-ordered conservatorship because of a mental illness, defect,
dementia, or incapacity.

"(iv) The mandated reporter reasonably believes that the abuse did not occur."
Former § 15630, added by Stats.1985, c. 1120, § 10; Stats.1985, c. 1164, § 5, amended by Stats.1986, c.

769, § 9; Stats.1986, c. 1374, § 1.5; Stats.1987, c. 56, § 189; Stats.1987, c. 637, § 3; Stats.1989, c.
681, § 1; Stats.1990, c. 241 (S.B.1911), § 1, relating to reports of known or suspected instances of
abuse and requirements of the agency and officials to act, was repealed by Stats.1994, c. 594
(S.B.1681), § 6.  See this section.

Former § 15630, which allowed any person to report and which gave immunity to those persons
reporting, was added by Stats.1982, c. 1184, p. 4226, § 3, and repealed by Stats.1985, c. 1120, § 9;
Stats.1985, c. 1164, § 4, eff. Sept. 28, 1985.  See this section and Welfare and Institutions Code §
15631.

Derivation: Former § 15630, added by Stats.1985, c. 1120, § 10; Stats.1985, c. 1164, § 5, amended by
Stats.1986, c. 769, § 9; Stats.1986, c. 1374, § 1.5; Stats.1987, c. 56, § 189; Stats.1987, c. 637, § 3;
Stats.1989, c. 681, § 1; Stats.1990, c. 241, § 1.

Former § 15633, added by Stats.1985, c. 1164, § 9, amended by Stats.1986, c. 769, § 12; Stats.1987, c.
637, § 6.

Former § 15630, added by Stats.1982, c. 1184, p. 4226, § 3.

Research References

Cross References

Bureau of Medi-Cal Fraud, powers and duties, see Government Code § 12528.
Confidential information and records, disclosure, consent, see Welfare and Institutions Code § 4514.
Department of Health Services, generally, see Health and Safety Code § 100100 et seq.
Employees of mandated reporters, signed statements as prerequisite to employment,

acknowledgment of knowledge and agreed compliance with this section, see Welfare and
Institutions Code § 15659.

False report of criminal offense, exemption from criminal liability for persons who are required by
statute to report abuse, see Penal Code § 148.5.

Licensed educational psychologists, unprofessional conduct, grounds for refusal to issue, or
suspension or revocation of license, see Business and Professions Code § 4989.54.

Marriage and family therapists, violation of this section as unprofessional conduct, see Business and
Professions Code § 4982.

Protection and advocacy agency, private nonprofit corporations, conformance with requirements of
federal law, see Welfare and Institutions Code § 4901.



Reports of incidents of alleged abuse or suspected abuse of residents, see Health and Safety Code §
1418.91.

Social workers, unprofessional conduct, effect on licensee or registrant, see Business and
Professions Code § 4992.3.

Code Of Regulations References

Dependent Adult Abuse Reporting,
Psychiatric technicians, see 16 Cal. Code of Regs. § 2577.4.
Vocational nurses, see 16 Cal. Code of Regs. § 2520.3.

Licensed clinical social workers corporations, citable offenses, see 16 Cal. Code of Regs. § 1886.40.
Performance standards,

Psychiatric technician, see 16 Cal. Code of Regs. § 2576.6.
Vocational nurses, see 16 Cal. Code of Regs. § 2518.6.

Psychiatric technicians, licensee mandatory reporting, see 16 Cal. Code of Regs. § 2577.5.
Title III C-Elderly nutrition program, see 22 Cal. Code of Regs. §§ 7632.1 to 7638.13.
Vocational nurses, licensee mandatory reporting, see 16 Cal. Code of Regs. § 2520.4.
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1995).
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Seymour Moskowitz, 36 Loy.L.A.L.Rev. 589 (2003).
Honor thy Mother and Father: Preventing elder abuse through education and litigation.  Sande L.

Buhai and James W. Gilliam, Jr., 36 Loy.L.A.L.Rev. 565 (2003).
Mandatory reporting requirements for financial elder abuse. James P. Bessolo, 30 L.A. Law. 23

(Oct. 2007).
Putting the cart before the horse: The need to re-examine damage caps in California's Elder Abuse

Act.  39 San Diego L.Rev. 599 (2002).
2001 Main Volume

Collateral References:

Witkin, Summary (9th ed) Torts §§293, 294, 295, 296
Witkin & Epstein, Criminal Law (2d ed) §1047

Notes Of Decisions

Burden of proof 3
Manner of report, generally 1
Observation or knowledge 2
Presumptions and burden of proof 3
Sufficiency of evidence 4

1. Manner of report, generally

Report of elder abuse or neglect made by nurse, who was a mandated reporter under Elder Abuse and Civil
Protection Act, was a report required or authorized by Act, and thus was protected by absolute privilege under
Act in suit by elder person's children alleging trespass, false imprisonment and intentional/negligent infliction
of emotional distress arising out of removal of elder person from their home following report, even though



nurse had made report through physician, rather than directly to local law enforcement as called for by Act.
Easton v. Sutter Coast Hosp.(App. 1 Dist. 2000) 95 Cal.Rptr.2d 316, 80 Cal.App.4th 485, rehearing denied,
review denied, certiorari denied 121 S.Ct. 790, 531 U.S. 1084, 148 L.Ed.2d 686. Damages  57.49; False
Imprisonment  15(1); Trespass  23

2. Observation or knowledge

Mandatory reporting requirement of Elder Abuse and Dependent Adult Civil Protection Act is governed by
objective standard, and thus Act does not permit mandated reporter to apply his or her subjective expertise to
determine if abuse occurred; if the circumstances give rise to an objective basis for suspecting that abuse
occurred, reporting is mandatory, and the duty to investigate and the authority to determine whether abuse
actually did occur are vested in outside agencies. People v. Davis (App. 4 Dist. 2005) 25 Cal.Rptr.3d 92, 126
Cal.App.4th 1416, rehearing denied. Health  276

Physician who made report of possible elder abuse or neglect based not on his own observation, but on report
he received from nurse, was protected by absolute privilege created under Elder Abuse and Civil Protection Act
for reports of abuse or neglect by mandated reporters, in suit by elder person's children alleging trespass, false
imprisonment and intentional/negligent infliction of emotional distress arising out of removal of elder person
from their home following report. Easton v. Sutter Coast Hosp.(App. 1 Dist. 2000) 95 Cal.Rptr.2d 316, 80
Cal.App.4th 485, rehearing denied, review denied, certiorari denied 121 S.Ct. 790, 531 U.S. 1084, 148 L.Ed.2d
686. Damages  57.49; False Imprisonment  15(1); Trespass  23

3. Presumptions and burden of proof

Offense prohibiting nonwillful failure to report abuse of dependent or elderly adult, a misdemeanor, is a
regulatory strict liability offense, which requires no proof of culpable mental state for conviction. People v.
Davis (App. 4 Dist. 2005) 25 Cal.Rptr.3d 92, 126 Cal.App.4th 1416, rehearing denied. Health  984

4. Sufficiency of evidence

Evidence at trial that defendant, a licensed administrator of a long-term care facility and thus a mandated
reporter, knew of nursing assistant's grabbing and choking a dependent adult who was not engaged in
threatening or assaultive behavior, that defendant fired such administrator for misconduct, and that defendant
had intended not to report incident so as to avoid trouble with state was sufficient to establish not only that
defendant knew facts giving rise to objectively reasonable suspicion that abuse occurred, but also that defendant
in fact knew abuse occurred and deliberately chose not to report it and that victim reported conduct constituting
abuse, any one of which theories was sufficient to support misdemeanor failure to comply with mandatory
reporting requirement conviction. People v. Davis (App. 4 Dist. 2005) 25 Cal.Rptr.3d 92, 126 Cal.App.4th
1416, rehearing denied. Health  984

§ 15630.1. Mandated reporter of suspected financial abuse of an elder or dependent adult; definitions
and reporting requirements 

     •     Historical Notes     •     Research References

(a) As used in this section, "mandated reporter of suspected financial abuse of an elder or dependent adult"
means all officers and employees of financial institutions.

(b) As used in this section, the term "financial institution" means any of the following:

(1) A depository institution, as defined in Section 3(c) of the Federal Deposit Insurance Act (12 U.S.C. Sec.
1813(c)).

(2) An institution-affiliated party, as defined in Section 3(u) of the Federal Deposit Insurance Act (12 U.S.C.



Sec. 1813(u)).

(3) A federal credit union or state credit union, as defined in Section 101 of the Federal Credit Union Act (12
U.S.C. Sec. 1752), including, but not limited to, an institution-affiliated party of a credit union, as defined in
Section 206(r) of the Federal Credit Union Act (12 U.S.C. Sec. 1786(r)).

(c) As used in this section, "financial abuse" has the same meaning as in Section 15610.30.

(d)(1) Any mandated reporter of suspected financial abuse of an elder or dependent adult who has direct contact
with the elder or dependent adult or who reviews or approves the elder or dependent adult's financial
documents, records, or transactions, in connection with providing financial services with respect to an elder or
dependent adult, and who, within the scope of his or her employment or professional practice, has observed or
has knowledge of an incident, that is directly related to the transaction or matter that is within that scope of
employment or professional practice, that reasonably appears to be financial abuse, or who reasonably suspects
that abuse, based solely on the information before him or her at the time of reviewing or approving the
document, record, or transaction in the case of mandated reporters who do not have direct contact with the elder
or dependent adult, shall report the known or suspected instance of financial abuse by telephone immediately,
or as soon as practicably possible, and by written report sent within two working days to the local adult
protective services agency or the local law enforcement agency.

(2) When two or more mandated reporters jointly have knowledge or reasonably suspect that financial abuse of
an elder or a dependent adult for which the report is mandated has occurred, and when there is an agreement
among them, the telephone report may be made by a member of the reporting team who is selected by mutual
agreement.  A single report may be made and signed by the selected member of the reporting team.  Any
member of the team who has knowledge that the member designated to report has failed to do so shall thereafter
make that report.

(3) If the mandated reporter knows that the elder or dependent adult resides in a long-term care facility, as
defined in Section 15610.47, the report shall be made to the local ombudsman or local law enforcement agency.

(e) An allegation by the elder or dependent adult, or any other person, that financial abuse has occurred is not
sufficient to trigger the reporting requirement under this section if both of the following conditions are met:

(1) The mandated reporter of suspected financial abuse of an elder or dependent adult is aware of no other
corroborating or independent evidence of the alleged financial abuse of an elder or dependent adult.  The
mandated reporter of suspected financial abuse of an elder or dependent adult is not required to investigate any
accusations.

(2) In the exercise of his or her professional judgment, the mandated reporter of suspected financial abuse of an
elder or dependent adult reasonably believes that financial abuse of an elder or dependent adult did not occur.

(f) Failure to report financial abuse under this section shall be subject to a civil penalty not exceeding one
thousand dollars ($1,000) or if the failure to report is willful, a civil penalty not exceeding five thousand dollars
($5,000), which shall be paid by the financial institution that is the employer of the mandated reporter to the
party bringing the action. Subdivision (h) of Section 15630 shall not apply to violations of this section.

(g)(1) The civil penalty provided for in subdivision (f) shall be recovered only in a civil action brought against
the financial institution by the Attorney General, district attorney, or county counsel.  No action shall be
brought under this section by any person other than the Attorney General, district attorney, or county counsel.
Multiple actions for the civil penalty may not be brought for the same violation.

(2) Nothing in the Financial Elder Abuse Reporting Act of 2005 shall be construed to limit, expand, or
otherwise modify any civil liability or remedy that may exist under this or any other law.

(h) As used in this section, "suspected financial abuse of an elder or dependent adult" occurs when a person
who is required to report under subdivision (a) observes or has knowledge of behavior or unusual circumstances



or transactions, or a pattern of behavior or unusual circumstances or transactions, that would lead an individual
with like training or experience, based on the same facts, to form a reasonable belief that an elder or dependent
adult is the victim of financial abuse as defined in Section 15610.30.

(i) Reports of suspected financial abuse of an elder or dependent adult made by an employee or officer of a
financial institution pursuant to this section are covered under subdivision (b) of Section 47 of the Civil Code.

(j) This section shall remain in effect only until January 1, 2013, and as of that date is repealed, unless a later
enacted statute, that is enacted before January 1, 2013, deletes or extends that date.

CREDIT(S)
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Part 3.5. Health Care Coverage Initiative

§ 15900. Legislative findings and declarations 

     •     Historical Notes

The Legislature finds and declares the following:

(a) Approximately 21 percent of nonelderly Californians lack health insurance coverage.  Many are low-income
individuals who are not eligible for existing public health coverage programs.

(b) One hundred eighty million dollars ($180,000,000) in federal funds will be available for three years to
reimburse for public expenditures made under a Health Care Coverage Initiative for uninsured individuals.
These funds are to be provided pursuant to the Special Terms and Conditions of California's Section 1115
Medicaid demonstration project waiver number 11-W-00193/9 relating to hospital financing and health
coverage expansion.

(c) California's health care safety net system plays an essential role in delivering critical health services to



low-income individuals.

(d) Local governments have the unique ability to design health service delivery models that meet the needs of
their diverse populations and build on local infrastructures.
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§ 15901. Establishment of initiative 

     •     Historical Notes

(a) There is hereby established the Health Care Coverage Initiative to expand health care coverage to
low-income uninsured individuals in California.

(b) The Health Care Coverage Initiative shall operate pursuant to the Special Terms and Conditions of
California's Section 1115 Medicaid demonstration project waiver number 11-W-00193/9 relating to hospital
financing and health coverage expansion that became effective September 1, 2005.  The initiative shall be
implemented only to the extent that federal financial participation is available.
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Welfare and Institutions Code § 14166.21.
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§ 15902. Eligibility; funding; expansion of coverage 

     •     Historical Notes

(a) Persons eligible to be served by the Health Care Coverage Initiative are low-income uninsured individuals
who are not currently eligible for the Medi-Cal program, Healthy Families Program, or Access for Infants and
Mothers program.

(b) Funding for the Health Care Coverage Initiative shall be used to expand health care coverage for eligible
uninsured individuals.

(c) Any expansion of health care coverage for uninsured individuals shall not diminish access to health care
available for other uninsured individuals, including access through disproportionate share hospitals, county
clinics, or community clinics.

(d) Services provided under the Health Care Coverage Initiative shall be available to those eligible uninsured
individuals enrolled in a Health Care Coverage program, and nothing in this part shall be construed to create an
entitlement program of any kind.

(e) No state General Fund moneys shall be used to fund the Health Care Coverage Initiative, nor to fund any
related administrative costs provided to counties.
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§ 15903. Outcomes to be achieved by design and implementation of Health Care Coverage Initiative 

     •     Historical Notes

The Health Care Coverage Initiative shall be designed and implemented to achieve all of the following
outcomes:



(a) Expand the number of Californians who have health care coverage.

(b) Strengthen and build upon the local health care safety net system, including disproportionate share hospitals,
county clinics, and community clinics.

(c) Improve access to high quality health care and health outcomes for individuals.

(d) Create efficiencies in the delivery of health services that could lead to savings in health care costs.

(e) Provide grounds for long-term sustainability of the programs funded under the initiative.

(f) Implement programs in an expeditious manner in order to meet federal requirements regarding the timing of
expenditures.
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§ 15904. Request for applications; allocation of federal funds; selection of programs; elements of
evaluation; eligible entities; ranking of program applications; geographic considerations; necessary local
funds; availability of federal allocation; reallocations; nature of federal funds 

     •     Historical Notes

(a) The State Department of Health Care Services shall issue a request for applications for funding the Health
Care Coverage Initiative.

(b) The department shall allocate federal funds available to be claimed under the Health Care Coverage
programs.

(c) The department shall select the Health Care Coverage programs that best meet the requirements and desired
outcomes set forth in this part.

(d) The following elements shall be used in evaluating the proposals to make selections and to determine the
allocation of the available funds:

(1) Enrollment processes, with an identification system to demonstrate enrollment of the uninsured into the
program.



(2) Use of a medical record system, which may include electronic medical records.

(3) Designation of a medical home and assignment of eligible individuals to a primary care provider.  For
purposes of this paragraph, "medical home" means a single provider or facility that maintains all of an
individual's medical information.  The primary care provider shall be a provider from which the enrollee can
access primary and preventive care.

(4) Provision of a benefit package of services, including preventive and primary care services, and care
management services designed to treat individuals with chronic health care conditions, mental illness, or who
have high costs associated with their medical conditions, to improve their health and decrease future costs.
Benefits may include case management services.

(5) Quality monitoring processes to assess the health care outcomes of individuals enrolled in the Health Care
Coverage program.

(6) Promotion of the use of preventive services and early intervention.

(7) The provision of care to Medi-Cal beneficiaries by the applicant and the degree to which the applicant
coordinates its care with services provided to Medi-Cal beneficiaries.

(8) Screening and enrollment processes for individuals who may qualify for enrollment into Medi-Cal, the
Healthy Families Program, and the Access for Infants and Mothers Program prior to enrollment into the Health
Care Coverage program.

(9) The ability to demonstrate how the Health Care Coverage program will promote the viability of the existing
safety net health care system.

(10) Documentation to support the applicant's ability to implement the Health Care Coverage program by
September 1, 2007, and to use its allocation for each project year.

(11) Demonstration of how the program will provide consumer assistance to individuals applying to,
participating in, or accessing services in the program.

(e) Entities eligible to apply for the initiative funds are a county, city and county, consortium of counties
serving a region consisting of more than one county, or health authority.  No entity shall submit more than one
proposal.

(f) The department shall rank the program applications based on the criteria in this section.  The amount of
federal funding available to be claimed shall be allocated based upon the ranking of the applications.  The
department shall allocate the available federal funding to the highest ranking applications until all of the
funding is allocated.  The department shall select at least five programs, and no single program shall receive an
allocation greater than 30 percent of the total federal allotment.  The department is not required to fund the
entire amount requested in a program application.

(g) The department shall seek to balance the allocations throughout geographic areas of the state.

(h) Each county, city and county, consortium of counties, or health authority that is selected to receive funding
shall provide the necessary local funds for the nonfederal share of the certified public expenditures, or
intergovernmental transfers to the extent allowable under the demonstration project, required to claim the
federal funds made available from the federal allotment.  The certified public expenditures, or
intergovernmental transfers to the extent allowable under the demonstration project, shall meet the requirements
of the Special Terms and Conditions of California's Section 1115 Medicaid demonstration project waiver
number 11-W-00193/9 relating to hospital financing and health coverage expansion that became effective
September 1, 2005.

(i) The federal allocation shall be available to the selected programs for the three-year period covering the
Health Care Coverage program pursuant to the Special Terms and Conditions of California's Section 1115



Medicaid demonstration project waiver number 11-W-00193/9 relating to hospital financing and health
coverage expansion, unless the selected programs do not incur expenditures sufficient to claim the allocation of
federal funds in the particular program year.  Selected programs shall expend the funds according to an
expenditure schedule determined by the department.

(j) The department may reallocate the available federal funds among selected programs or other program
applicants that were previously not selected for funding, if necessary to meet federal requirements regarding the
timing of expenditures, notwithstanding subdivision (f).  If a selected program fails to substantially comply with
the requirements of this article, the department may reallocate the available federal funds from that selected
program to other selected programs or other program applications that previously were not selected for funding.
If a selected program is unable to meet its spending targets, determined at the end of the second quarter of each
program year, the department may reallocate funds to other selected programs or other program applications
that previously were not selected for funding, to ensure that all available federal funds are claimed.  Selected
programs receiving reallocated funds must have the ability to make the certified public expenditures necessary
to claim the reallocated federal funds.

(k) Federal funds provided for the initiative shall supplement, and not supplant, any county, city and county,
health authority, state, or federal funds that would otherwise be spent on health care services in the county, city
and county, consortium of counties, or a health authority region.  Federal funds allocated under the initiative
shall reimburse the selected county, city and county, consortium of counties, or health authority for the benefits
and services provided under subdivision (d) of Section 15904.  Administrative costs associated with the
development and management of the initiative shall not be paid from the Health Care Coverage program
allocation, and any allocations for administrative funds shall be in addition to the allocations made for the
initiative.
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§ 15905. Application requirements 

     •     Historical Notes



Applications submitted to the department shall include, but not be limited to, each of the following:

(a) A description of the proposed Health Care Coverage program, including, but not limited to, all of the
following:

(1) Eligibility criteria.

(2) Screening and enrollment processes that include an identification system to demonstrate enrollment into the
Health Care Coverage program.

(3) Screening processes to identify individuals who may qualify for enrollment into Medi-Cal, the Healthy
Families Program, or the Access for Infants and Mothers Program.

(b) A description of the quality monitoring system to be implemented with the Health Care Coverage program.

(c) A description of the population to be served.

(d) A list of health care providers who have agreed to participate in the Health Care Coverage program.

(e) A description of the organized health care delivery systems to be used for the Health Care Coverage
program, including, but not limited to, designation of a medical home and processes used to assign eligible
individuals to a primary care provider.

(f) A list of the health benefits to be provided, including the preventive and primary care services and how they
will be promoted.

(g) A description of the care management services to be provided, and the providers of those services.

(h) A calculation of the average cost per individual served.

(i) The number of individuals to be served.

(j) The mechanism under which the proposed Health Care Coverage Initiative will make expenditures to, or on
behalf of, providers and other entities, including, but not limited to, documentation to support the ability to
implement the Health Care Coverage program by September 1, 2007, and to claim the full amount of the
allocation for each program year.

(k) A description of the source of the local nonfederal share of funds.

(l) A description of how the proposed Health Care Coverage program will strengthen the local health care
safety net system.

(m) A consent form signed by the applicant to provide requested data elements as required per the Special
Terms and Conditions of California's Section 1115 Medicaid demonstration project waiver number
11-W-00193/9 relating to hospital financing and health coverage expansion.

(n) Use of a reliable medical record system, that may include, but need not be limited to, existing electronic
medical records.

(o) A complete description of health care services currently provided to Medi-Cal beneficiaries and a
description as to how the proposed Health Care Coverage program will coordinate its Health Care Coverage
program with services provided to Medi-Cal beneficiaries.
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§ 15906. Departmental partner to evaluate programs funded under initiative; evaluation requirements 

     •     Historical Notes

(a) The department shall seek partnership with an independent, nonprofit group or foundation, an academic
institution, or a governmental entity providing grants for health-related activities, to evaluate the programs
funded under the initiative.

(b) The evaluation shall, at a minimum, include an assessment of the extent to which the programs have met the
outcomes listed in Section 15903.

(c) The department and the selected programs shall provide the data for the evaluation.

(d) The evaluation shall be submitted concurrently to the appropriate policy and fiscal committees of the
Legislature and to the Secretary of Health and Human Services.
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§ 15907. Monitoring of programs and allocations; other implementation criteria and administrative
requirements 
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(a) The department shall monitor the programs funded under the initiative for compliance with applicable
federal requirements and the requirements under this part, and pursuant to the Special Terms and Conditions of
California's Section 1115 Medicaid demonstration project waiver number 11-W-00193/9 relating to hospital
financing and health coverage expansion.

(b) To the extent necessary to implement this part, the department shall submit, by September 1, 2006, to the
federal Centers for Medicare and Medicaid Services, proposed waiver amendments on the structure of, and
eligibility and benefits under, the Health Care Coverage Initiative.

(c) The department shall monitor the allocations to selected programs at least quarterly for spending levels.

(d) No funds made available from the Health Care Support Fund for the Health Care Coverage Initiative shall
be used by the department for administration.

(e) The request for applications, including any part of the process described herein for selecting entities to
operate the Health Care Coverage programs, and any agreements entered into with a county, city and county,
consortium of counties, or health authority pursuant to this part shall not be subject to Part 2 (commencing with
Section 10100) of Division 2 of the Public Contract Code.

(f) The department may adopt regulations to implement this part.  These regulations may initially be adopted as
emergency regulations in accordance with the rulemaking provisions of the Administrative Procedure Act
(Chapter 3.5 (commencing with Section 11340) of Part 1 of Division 3 of Title 2 of the Government Code). For
purposes of this part, the adoption of regulations shall be deemed an emergency and necessary for the
immediate preservation of the public peace, health, and safety or general welfare.  Any emergency regulations
adopted pursuant to this section shall not remain in effect subsequent to the date that this part is repealed
pursuant to Section 15908.

(g) As an alternative to subdivision (f), and notwithstanding the rulemaking provisions of Chapter 3.5
(commencing with Section 11340) of Part 1 of Division 3 of Title 2 of the Government Code, or any other
provision of law, the department may implement and administer this part by means of provider bulletins, county
letters, manuals, or other similar instructions, without taking regulatory action.  The department shall notify the
fiscal and appropriate policy committees of the Legislature of its intent to issue a provider bulletin, county
letter, manual, or other similar instruction, at least five days prior to issuance.  In addition, the department shall
provide a copy of any provider bulletin, county letter, manual, or other similar instruction issued under this
paragraph to the fiscal and appropriate policy committees of the Legislature.

(h) The department shall consult with interested parties and appropriate stakeholders regarding the
implementation and ongoing administration of this part.
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§ 15908. Inoperative date and repeal of part; extensions, modifications, or continuation 
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(a) This part shall become inoperative on the date that the director executes a declaration, which shall be
retained by the director and provided to the fiscal and appropriate policy committees of the Legislature, stating
that the federal demonstration project provided for in this part has been terminated by the federal Centers for
Medicare and Medicaid Services, and shall, six months after the date the declaration is executed, be repealed.

(b) Notwithstanding subdivision (a), the director may continue and administer any extensions, modifications, or
continuation of the projects under this part approved by the federal Centers for Medicare and Medicaid
Services.
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Part 4. Services For The Care Of Children



Chapter 1. Foster Care Placement

§ 16001.9. Rights of children in foster care 

     •     Historical Notes     •     Research References

(a) It is the policy of the state that all children in foster care shall have the following rights:

(1) To live in a safe, healthy, and comfortable home where he or she is treated with respect.

(2) To be free from physical, sexual, emotional, or other abuse, or corporal punishment.

(3) To receive adequate and healthy food, adequate clothing, and, for youth in group homes, an allowance.

(4) To receive medical, dental, vision, and mental health services.

(5) To be free of the administration of medication or chemical substances, unless authorized by a physician.

(6) To contact family members, unless prohibited by court order, and social workers, attorneys, foster youth
advocates and supporters, Court Appointed Special Advocates (CASAs), and probation officers.

(7) To visit and contact brothers and sisters, unless prohibited by court order.

(8) To contact the Community Care Licensing Division of the State Department of Social Services or the State
Foster Care Ombudsperson regarding violations of rights, to speak to representatives of these offices
confidentially, and to be free from threats or punishment for making complaints.

(9) To make and receive confidential telephone calls and send and receive unopened mail, unless prohibited by
court order.

(10) To attend religious services and activities of his or her choice.

(11) To maintain an emancipation bank account and manage personal income, consistent with the child's age
and developmental level, unless prohibited by the case plan.

(12) To not be locked in a room, building, or facility premises, unless placed in a community treatment facility.

(13) To attend school and participate in extracurricular, cultural, and personal enrichment activities, consistent
with the child's age and developmental level with minimal disruptions to school attendance and educational
stability.

(14) To work and develop job skills at an age-appropriate level, consistent with state law.

(15) To have social contacts with people outside of the foster care system, such as teachers, church members,
mentors, and friends.

(16) To attend Independent Living Program classes and activities if he or she meets age requirements.

(17) To attend court hearings and speak to the judge.

(18) To have storage space for private use.

(19) To be involved in the development of his or her own case plan and plan for permanent placement.

(20) To review his or her own case plan and plan for permanent placement, if he or she is 12 years of age or
older and in a permanent placement, and to receive information about his or her out-of-home placement and



case plan, including being told of changes to the plan.

(21) To be free from unreasonable searches of personal belongings.

(22) To confidentiality of all juvenile court records consistent with existing law.

(23) To have fair and equal access to all available services, placement, care, treatment, and benefits, and to not
be subjected to discrimination or harassment on the basis of actual or perceived race, ethnic group
identification, ancestry, national origin, color, religion, sex, sexual orientation, gender identity, mental or
physical disability, or HIV status.

(24) At 16 years of age or older, to have access to existing information regarding the educational options
available, including, but not limited to, the coursework necessary for vocational and postsecondary educational
programs, and information regarding financial aid for postsecondary education.

(b) Nothing in this section shall be interpreted to require a foster care provider to take any action that would
impair the health and safety of children in out-of-home placement.

(c) The State Department of Social Services and each county welfare department are encouraged to work with
the Student Aid Commission, the University of California, the California State University, and the California
Community Colleges to receive information pursuant to paragraph (23) of subdivision (a).
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Legislative findings and declarations relating to Stats.2003, c. 331 (A.B.458), see Historical and

Statutory Notes under Health and Safety Code § 1522.41.
2004 Legislation
Stats.2004, c. 668 (S.B.1639), added subd.(a)(23), and added subd.(c).
For legislative findings and declarations relating to Stats.2004, c. 668 (S.B.1639), see Historical and

Statutory Notes under Education Code § 66019.3.
2005 Legislation
Stats.2005, c. 640 (A.B.1412), in subd.(a), rewrote par.(14); inserted par.(19) and redesignated the

remaining pars.; and rewrote former par.(19).  Prior to amendment, pars.(14) and former (19) had
read:

"(14) To work and develop job skills at an age-appropriate level that is consistent with state law."
"(19) To review his or her own case plan if he or she is over 12 years of age and to receive information

about his or her out-of-home placement and case plan, including being told of changes to the plan."
Legislative intent and local agency and school district cost reimbursement provisions relating to

Stats.2005, c. 640 (A.B.1412), see Historical and Statutory Notes under Welfare and Institutions
Code § 366.

2008 Legislation
Stats.2008, c. 557 (A.B.3015), in subd.(a)(6), substituted "(CASAs)" for "(CASA)"; and made a



nonsubstantive change.
For cost reimbursement provisions relating to Stats.2008, c. 557 (A.B.3015), see Historical and

Statutory Notes under Health and Safety Code § 1522.41.
2010 Legislation
Stats.2010, c. 557 (S.B.1353), in subd.(a)(13), added "with minimal disruptions to school attendance and

educational stability"; and made a non-substantive change.
Section 1 of Stats.2010, c. 557 (S.B.1353), provides:
"SECTION 1. The Legislature finds and declares all of the following:
"(a) In 2008, 463,000 children were in foster care nationwide, with California serving 67,323 children in

foster care.  Compton Unified School District (CUSD) provides educational services to 1,265 pupils
in foster care, 43 percent of whom are in elementary school, 22 percent in middle school, and 35
percent in high school.

"(b) Education is one of the most important factors in a child's ability to support himself or herself as an
independent adult after leaving foster care.  Adults with a high school diploma earn almost $10,000
more on average than those without, according to recent United States Census Bureau statistics.  A
high school diploma is crucial to entering the workforce in the 21st century.  Numerous reports have
found that advanced education improves a person's quality of life as evidenced by lower
unemployment, better health, longer life, safer and more satisfying employment, and higher social
status.

"(c) Children in foster care are disproportionately transient.  Over one- third experience five or more
school changes during their time in foster care, which significantly compromises academic
performance.  Each school transfer results in an average loss of four to six months of educational
attainment.  As a result, pupils in foster care fail courses and repeat grades more frequently than
their peers, have lower grade point averages and standardized test scores, and graduate high school
at a rate 20 percent lower than pupils who are not in foster care.  They are 55 percent more likely to
drop out or 10 percent more likely to be incarcerated than the 54 percent to graduate high school.

"(d) It is in the pupils' best interests that they experience minimal disruptions to school attendance and
educational stability caused by transfers outside of the school of origin.  Where school transfers are
necessary, caregivers, county placing agencies, foster care agencies, liaisons, and other adults
making decisions regarding residential placement and school transfers, should make a diligent effort
to avoid, delay, or postpone transfers that would likely result in the pupil transferring schools during
the academic school year, semester, or term.

"(e) Existing law grants children in foster care the right to continue attending the school of origin at the
initial detention or placement, or any subsequent change in placement, for the remainder of the
academic year.  However, the liaison may recommend that the foster child's right to attend the
school of origin be waived and the pupil transferred to a school closer to the new residential
placement.

"(f) Existing law provides that if the liaison and person making educational decisions for the foster child
agree that the best interests of the foster child would best be served by his or her transfer to a school
other than the school of origin, the foster child would immediately be enrolled in the new school.  In
determining the child's best interest, existing law does not encourage consideration of the long-term
impacts of multiple school transfers during the academic year.

"(g) As a result, foster children in California experience a disproportionately high transience rate.  In
Compton, 514 of the district's 1,265 pupils in foster care are transient as a result of school transfers.
Foster children who are pupils in CUSD are removed from the school of origin during the school
year 47 percent of the time and are placed in a new school during the school year 85 percent of the
time.  Placements that result in school transfers prioritize factors other than educational impact, and
the pupils ultimately suffer."

Research References



Cross References

Case plans, duty to inform child of rights at regularly scheduled meeting, see Welfare and
Institutions Code § 16501.1.

Foster care pilot program to establish a family approval process, see Welfare and Institutions Code §
16519.5.

Juvenile court rules related to this section, see California Rules of Court, Rule 5.708.
Office of State Foster Care Ombudsman, duties and responsibilities, see Welfare and Institutions

Code § 16164.
Rights of foster children, directive to include as listed rights, see Welfare and Institutions Code § 27.
Rights of the child, explanation at orientation, posting of rights for facilities with six or more

children, see Health and Safety Code § 1530.91.

Code Of Regulations References

Continuing requirements, educational options, see 22 Cal. Code of Regs. § 86072.1.
Continuing requirements, personal rights, see 22 Cal. Code of Regs. §§ 86072, 86572.

Law Review And Journal Commentaries

Corporal punishment of children: California's attempt and inevitable failure to ban spanking in the
home.  Christopher B. Fuselier, 28 J. Juvenile Law 82 (2007).

Part 5. County Aid And Relief To Indigents

Chapter 6. Unemployed Or Displaced Workers

Article 1. Funding Allocations

§ 17600. Local Revenue Fund; accounts; appropriations 

     •     Historical Notes     •     Research References

(a) There is hereby created the Local Revenue Fund, which shall have all of the following accounts:

(1) The Sales Tax Account.

(2) The Vehicle License Fee Account.

(3) The Vehicle License Collection Account.

(4) The Sales Tax Growth Account.

(5) The Vehicle License Fee Growth Account.

(b) The Sales Tax Account shall have all of the following subaccounts:

(1) The Mental Health Subaccount.

(2) The Social Services Subaccount.



(3) The Health Subaccount.

(c) The Sales Tax Growth Account shall have all of the following subaccounts:

(1) The Caseload Subaccount.

(2) The Base Restoration Subaccount.

(3) The Indigent Health Equity Subaccount.

(4) The Community Health Equity Subaccount.

(5) The Mental Health Equity Subaccount.

(6) The State Hospital Mental Health Equity Subaccount.

(7) The County Medical Services Subaccount.

(8) The General Growth Subaccount.

(9) The Special Equity Subaccount.

(d) Notwithstanding Section 13340 of the Government Code, the Local Revenue Fund is hereby continuously
appropriated, without regard to fiscal years, for the purpose of this chapter.

(e) The Local Revenue Fund shall be invested in the Surplus Money Investment Fund and all interest earned
shall be distributed in January and July among the accounts and subaccounts in proportion to the amounts
deposited into each subaccount, except as provided in subdivision (f).

(f) If a distribution required by subdivision (e) would cause a subaccount to exceed its limitations imposed
pursuant to any of the following, the distribution shall be made among the remaining subaccounts in proportion
to the amounts deposited into each subaccount in the six prior months:

(1) Subdivision (a) of Section 17605.

(2) Paragraph (1) of subdivision (a) of Section 17605.05.

(3) Subdivision (b) of Section 17605.10.

(4) Subdivision (c) of Section 17605.10.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 201.5, eff. June 30, 1991.  Amended by Stats.1991, c. 611
(A.B.1491), § 86, eff. Oct. 7, 1991; Stats.1992, c. 720 (A.B.2476), § 2, eff. Sept. 15, 1992; Stats.1993, c. 69
(S.B.35), § 62, eff. June 30, 1993; Stats.1993, c. 100 (S.B.463), § 7, eff. July 13, 1993; Stats.1998, c. 642
(S.B.1648), § 1; Stats.1999, c. 90 (A.B.1682), § 10, eff. July 12, 1999.)

Historical Notes

Historical And Statutory Notes

2001 Main Volume
For conditions rendering the provisions of Stats.1991, c. 89, inoperative, see Historical and Statutory

Notes under Welfare and Institutions Code § 5600.
Section 1 of Stats.1992, c. 720 (A.B.2476), provides:
"It is the intent of the Legislature that:
"(a) The amount of Cigarette and Tobacco Products Surtax Funds allocated to county mental health

programs in the 1991-92 fiscal year, that on July 1, 1992, are deleted and transferred to other



programs, shall be replaced to the extent funds are identified for this purpose, and distributed
consistent with the allocations defined in Chapter 1331 of the Statutes of 1989, Chapter 51 of the
Statutes of 1990, and Chapter 1323 of the Statutes of 1990.  Federal funds shall not be used for
supplantation, as defined by federal law.

"(b) To the extent permitted by federal law and regulations, funds received under the 1992 federal fiscal
year award for the mental health portion of the Alcohol, Drug Abuse, and Mental Health
Administration Block Grant that exceed the amount appropriated in the Budget Act of 1992, and
including any funds that may be retroactive to October 1, 1991, except funds provided for
administrative support, be allocated by the State Department of Mental Health, in consultation with
the California Mental Health Directors Association, so that federal requirements for program
development are met and the requirements of subdivision (a) are met.

"(c) Procedures be developed for greater compliance with vehicle license fee laws in order to increase
the amount of Vehicle License Fee collections, and that the resulting increased receipts be deposited
into the Local Revenue Fund for mental health purposes.

"(d) Nothing in this section shall be construed to require the department to violate federal law in the
allocation of federal funds from the Alcohol, Drug Abuse, and Mental Health Administration block
grant."

Section 70 of Stats.1993, c. 69 (S.B.35), describing operation of provisions of that chapter requiring
federal waiver or federal approval, is set out in the Historical and Statutory Notes under Welfare and
Institutions Code § 10101.

Section affected by two or more acts at the same session of the legislature, see Government Code §
9605.

Section 28 of Stats.1993, c. 100 (S.B.463), describing conditions under which the provisions of that
chapter are inoperative, is set out in the Historical and Statutory Notes under Health and Safety Code
§ 1797.112.

Research References

Cross References

Additional tax imposed on retailers' gross receipts, rate, see Revenue and Taxation Code § 6051.2.
Collections, reports, deposits in Vehicle License Fee Account, see Revenue and Taxation Code §

11001.5.
Excise tax in addition to tax imposed by Revenue and Taxation Code § 6201, rate, duration of

section, see Revenue and Taxation Code § 6201.2.
Excise tax on storage, use, or other consumption of tangible personal property purchased from

retailer, deposit of revenues to credit of Local Revenue Fund, see Revenue and Taxation Code §
6201.2.

Offsets to vehicle license fees, transfer of funds, see Revenue and Taxation Code § 11000.
Recalculation of distribution of amount of license fees paid by commercial vehicles, disposition of

funds, see Revenue and Taxation Code § 11006.
Reimbursement for costs of 24-hour out-of-home care, limitations upon multiple sources, see

Welfare and Institutions Code § 18355.5.
State funds, see Government Code § 16300 et seq.
Tax on tangible personal property sold at retail, deposit to credit of Local Revenue Fund, see

Revenue and Taxation Code § 6051.2.
2001 Main Volume

§ 17600.10. Local health and welfare trust funds; accounts 



     •     Historical Notes     •     Research References

(a) Each county and city and county receiving funds in accordance with this chapter shall establish and maintain
a local health and welfare trust fund comprised of the following accounts:

(1) The mental health account.

(2) The social services account.

(3) The health account.

(b) Each city receiving funds in accordance with this chapter shall establish and maintain a local health and
welfare trust fund comprised of a health account and a mental health account.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 201.5, eff. June 30, 1991.  Amended by Stats.1993, c. 728
(A.B.1728), § 3, eff. Oct. 4, 1993.)

Historical Notes

Historical And Statutory Notes

2001 Main Volume
For conditions rendering the provisions of Stats.1991, c. 89, inoperative, see Historical and Statutory

Notes under Welfare and Institutions Code § 5600.

Research References

Cross References

State funds, see Government Code § 16300 et seq.
2001 Main Volume

§ 17600.15. Allocation of deposits in Local Revenue Fund 

     •     Historical Notes     •     Research References

(a) Of the sales tax proceeds from revenues collected in the 1991-92 fiscal year which are deposited to the
credit of the Local Revenue Fund, 51.91 percent shall be credited to the Mental Health Subaccount, 36.17
percent shall be credited to the Social Services Subaccount, and 11.92 percent shall be credited to the Health
Subaccount of the Sales Tax Account.

(b) For the 1992-93 fiscal year and fiscal years thereafter, of the sales tax proceeds from revenues deposited to
the credit of the Local Revenue Fund, the Controller shall make monthly deposits to the Mental Health
Subaccount, the Social Services Subaccount, and the Health Subaccount of the Sales Tax Account until the
deposits equal the amounts that were allocated to counties, cities, and cities and counties mental health
accounts, social services accounts, and health accounts, respectively, of the local health and welfare trust funds
in the prior fiscal year pursuant to this chapter from the Sales Tax Account and the Sales Tax Growth Account.
Any excess sales tax revenues received pursuant to Sections 6051.2 and 6201.2 of the Revenue and Taxation
Code shall be deposited in the Sales Tax Growth Account of the Local Revenue Fund.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 201.5, eff. June 30, 1991.  Amended by Stats.1991, c. 611



(A.B.1491), § 87, eff. Oct. 7, 1991; Stats.1993, c. 100 (S.B.463), § 8, eff. July 13, 1993.)

Historical Notes

Historical And Statutory Notes

2001 Main Volume
For conditions rendering the provisions of Stats.1991, c. 89, inoperative, see Historical and Statutory

Notes under Welfare and Institutions Code § 5600.
Section 28 of Stats.1993, c. 100 (S.B.463), describing conditions under which the provisions of that

chapter are inoperative, is set out in the Historical and Statutory Notes under Health and Safety Code
§ 1797.112.

Research References

Cross References

State funds, see Government Code § 16300 et seq.
2001 Main Volume

§ 17600.20. Local health and welfare trust fund; accounts; reallocation of money 

     •     Historical Notes     •     Research References

(a) Any county or city or city and county may reallocate money among accounts in the local health and welfare
trust fund, not to exceed 10 percent of the amount deposited in the account from which the funds are reallocated
for that fiscal year.

(b)  After depositing funds to the social services account allocated to a county or city and county pursuant to
Section 17605 and after reallocating funds from both the health account and mental health account of the local
health and welfare trust fund under subdivision (a), a county may reallocate up to an additional 10 percent of
the money from the health account to the social services account in the 1992-93 fiscal year and fiscal years
thereafter, for caseload increases for mandated social services programs listed in paragraph (2) of subdivision
(b) of Section 17605 in excess of revenue growth in the social services account.

(c)(1) A county or city or city and county shall, at a regularly scheduled public hearing of its governing body,
document that any decision to make any substantial change in its allocation of mental health, social services, or
health trust fund moneys among services, facilities, programs, or providers as a result of reallocating funds
pursuant to subdivision (a), (b), or (d) was based on the most cost-effective use of available resources to
maximize client outcomes.

(2) Any county or city and county that reallocates funds pursuant to subdivision (b) shall document, at a
regularly scheduled public hearing of the board of supervisors, that the net social services caseload has
increased beyond the revenue growth in the social services account.

(3) Any county, city, or city and county that is required to document any reallocation of funds pursuant to
paragraphs (1) and (2) shall forward a copy of the documentation to the Controller.  The Controller shall make
copies of the documentation available to the Legislature and to other interested parties, upon request.

(d) In addition to subdivision (a), a county or city and county may reallocate up to an additional 10 percent of
the money from the social services account to the mental health account or the health account in the 1993-94
fiscal year and fiscal years thereafter when there exist in the social services account revenues in excess of the
amount necessary to fund mandated caseload costs, pursuant to paragraph (2) of subdivision (b) of Section



17605, as determined by the county board of supervisors, as a result of implementation of personal care services
or other program changes.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 201.5, eff. June 30, 1991.  Amended by Stats.1991, c. 611
(A.B.1491), § 88, eff. Oct. 7, 1991; Stats.1993, c. 100 (S.B.463), § 9, eff. July 13, 1993.)

Historical Notes

Historical And Statutory Notes

2001 Main Volume
For conditions rendering the provisions of Stats.1991, c. 89, inoperative, see Historical and Statutory

Notes under Welfare and Institutions Code § 5600.
Section 28 of Stats.1993, c. 100 (S.B.463), describing conditions under which the provisions of that

chapter are inoperative, is set out in the Historical and Statutory Notes under Health and Safety Code
§ 1797.112.

Research References

Cross References

State funds, see Government Code § 16300 et seq.
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Article 2. Mental Health Allocations

§ 17601. Schedule of allocations; reimbursements 

     •     Historical Notes

On or before the 27th day of each month, the Controller shall allocate to the mental health account of each local
health and welfare trust fund the amounts deposited and remaining unexpended and unreserved on the 15th day
of the month in the Mental Health Subaccount of the Sales Tax Account in the Local Revenue Fund in
accordance with the following schedules:

(a)(1) Schedule A — State Hospital and Community Mental Health Allocations.

                                            Allocation

Jurisdiction                                Percentage

Alameda .....................................  4.882

Alpine ......................................  0.018

Amador ......................................  0.070



Butte .......................................  0.548

Calaveras ...................................  0.082

Colusa ......................................  0.073

Contra Costa ................................  2.216

Del Norte ...................................  0.088

El Dorado ...................................  0.285

Fresno ......................................  2.045

Glenn .......................................  0.080

Humboldt ....................................  0.465

Imperial ....................................  0.342

Inyo ........................................  0.104

Kern ........................................  1.551

Kings .......................................  0.293

Lake ........................................  0.167

Lassen ......................................  0.087

Los Angeles ................................. 28.968

Madera ......................................  0.231

Marin .......................................  0.940

Mariposa ....................................  0.054

Mendocino ...................................  0.332

Merced ......................................  0.546

Modoc .......................................  0.048

Mono ........................................  0.042

Monterey ....................................  0.950

Napa ........................................  0.495

Nevada ......................................  0.191

Orange ......................................  4.868

Placer ......................................  0.391

Plumas ......................................  0.068

Riverside ...................................  2.394



Sacramento ..................................  3.069

San Benito ..................................  0.090

San Bernardino ..............................  3.193

San Diego ...................................  5.603

San Francisco ...............................  4.621

San Joaquin .................................  1.655

San Luis Obispo .............................  0.499

San Mateo ...................................  2.262

Santa Barbara ...............................  0.949

Santa Clara .................................  4.112

Santa Cruz ..................................  0.558

Shasta ......................................  0.464

Sierra ......................................  0.026

Siskiyou ....................................  0.137

Solano ......................................  1.027

Sonoma ......................................  1.068

Stanislaus ..................................  1.034

Sutter/Yuba .................................  0.420

Tehama ......................................  0.181

Trinity .....................................  0.055

Tulare ......................................  0.941

Tuolumne ....................................  0.121

Ventura .....................................  1.472

Yolo ........................................  0.470

Berkeley ....................................  0.190

Tri-City ....................................  0.165

The amounts allocated in accordance with Schedule A for the 1991-92 fiscal year shall be considered the base
allocations for the 1992-93 fiscal year.

(2) The funds allocated pursuant to Schedule B shall be increased to reflect the addition of percentages for the
Institute for Mental Disease allocation pursuant to paragraph (1) of subdivision (c).

(3) The Controller shall allocate three million seven hundred thousand dollars ($3,700,000) to the counties
pursuant to a percentage schedule developed by the Director of Mental Health as specified in subdivision (c) of
Section 4095.  The funds allocated pursuant to Schedule A shall be increased to reflect the addition of this



schedule.

(4)(A) The department may amend Schedule A in order to restore counties funds associated with multicounty
regional programs.

(B) Notwithstanding any other provision of law, the department shall amend Schedule A for the purpose of
establishing mental health base allocations for each county for the 1994-95 fiscal year and fiscal years
thereafter, in order to ensure that mental health base allocations for each county do not fall below 75 percent of
the allocations for the 1989-90 fiscal year.  The money specified in subdivision (c) of Section 17605.05 shall be
used for this purpose.

(b)(1) Schedule B — State Hospital Payment Schedule.

From the amounts allocated in accordance with Schedule A, each county and city shall reimburse the Controller
for reimbursement to the State Department of Mental Health, for the 1991-92 fiscal year only, an amount equal
to one-ninth of the amount identified in Schedule B as modified to reflect adjustments pursuant to paragraph (2)
of subdivision (a) of Section 4330.  The reimbursements shall be due the 24th day of each month and the first
payment shall be due on October 24, 1991.  During the 1992-93 fiscal year and fiscal years thereafter, each
monthly reimbursement shall be one-twelfth of the total amount of the county's contract with the department for
state hospital services.

                                              First Year

                                            State Hospital

Jurisdiction                                 Withholding

Alameda ..................................... $ 15,636,372

 Berkeley City ......................................... 0

Alpine ............................................ 95,379

Amador ........................................... 148,915

Butte ............................................ 650,238

Calaveras ........................................ 100,316

Colusa ........................................... 189,718

Contra Costa ................................... 8,893,339

Del Norte ......................................... 94,859

El Dorado ........................................ 236,757

Fresno ......................................... 1,429,379

Glenn ............................................. 51,977

Humboldt ......................................... 727,684

Imperial ......................................... 259,887



Inyo ............................................. 363,842

Kern ........................................... 4,024,613

Kings ............................................ 266,904

Lake ............................................. 292,373

Lassen ........................................... 167,367

Los Angeles .................................. 102,458,700

 Tri-City .............................................. 0

Madera ........................................... 131,243

Marin .......................................... 3,248,590

Mariposa ......................................... 117,989

Mendocino ........................................ 471,955

Merced ........................................... 404,125

Modoc ............................................. 94,859

Mono .............................................. 94,859

Monterey ....................................... 2,079,097

Napa ........................................... 2,338,985

Nevada ........................................... 493,786

Orange ........................................ 14,066,133

Placer ........................................... 847,232

Plumas ........................................... 130,463

Riverside ...................................... 4,891,077

Sacramento ..................................... 4,547,506

San Benito ....................................... 259,887

San Bernardino ................................. 5,587,574

San Diego ...................................... 6,734,976

San Francisco ................................. 23,615,688

San Joaquin ...................................... 927,018

San Luis Obispo .................................. 719,887

San Mateo ...................................... 6,497,179

Santa Barbara .................................. 2,168,758



Santa Clara .................................... 7,106,095

Santa Cruz ..................................... 1,403,391

Shasta ......................................... 1,169,492

Sierra ............................................ 94,859

Siskiyou ......................................... 129,944

Solano ......................................... 5,332,885

Sonoma ......................................... 2,669,041

Stanislaus ..................................... 1,740,205

Sutter/Yuba ...................................... 363,842

Tehama ........................................... 363,842

Trinity ........................................... 94,859

Tulare ........................................... 675,707

Tuolumne ......................................... 304,328

Ventura ........................................ 3,378,533

Yolo ........................................... 1,169,492

(2)(A)(i) During the 1992-93 fiscal year, in lieu of making the reimbursement required by paragraph (1), a
county may elect to authorize the Controller to reimburse the State Hospital Account of the Mental Health
Facilities Fund a pro rata share each month computed by multiplying the ratio of the reimbursement amount
owed by the county as specified in Schedule B to the total amount of money projected to be allocated to the
county pursuant to Schedule A by the funds available for deposit in the mental health account of the county's
health and welfare trust fund.

(ii) The reimbursement shall be made monthly on the same day the Controller allocates funds to the local health
and welfare trust funds.

(B) During the 1992-93 fiscal year and thereafter, the amount to be reimbursed each month shall be computed
by multiplying the ratio of the county's contract for state hospital services to the amount of money projected to
be allocated to the county pursuant to Schedule A by the funds available for deposit in the mental health
account of the county's health and welfare trust fund.

(C) All reimbursements, deposits, and transfers made to the Mental Health Facilities Fund pursuant to a county
election shall be deemed to be deposits to the local health and welfare trust fund.

(3)(A) Counties shall notify the Controller, in writing, by October 15, 1991, upon making the election pursuant
to paragraph (2).  The election shall be binding for the fiscal year.  The pro rata share of allocations made prior
to the election by the county shall be withheld from allocations in subsequent months until paid.

(B) For the 1992-93 fiscal year and fiscal years thereafter, counties shall notify the Controller, in writing, by
July 1 of the fiscal year for which the election is made, upon making the election pursuant to paragraph (2).

(4) Regardless of the reimbursement option elected by a county, no county shall be required to reimburse the
Mental Health Facilities Fund by an amount greater than the amount identified in Schedule B as modified to
reflect adjustments pursuant to paragraph (2) of subdivision (a) of Section 4330.



(c)(1) For the 1991-92 fiscal year, the Controller shall distribute monthly beginning in October from the Mental
Health Subaccount of the Sales Tax Account of the Local Revenue Fund to the mental health account of each
local health and welfare trust fund one-ninth of the amount allocated to the county in accordance with the
institutions for mental disease allocation schedule established by the State Department of Mental Health.

(2) Each county shall forward to the Controller, monthly, an amount equal to one-ninth of the amount identified
in the schedule established by the State Department of Mental Health.  The reimbursements shall be due by the
24th day of the month to which they apply, and the first payment shall be due October 24, 1991.  These
amounts shall be deposited in the Institutions for Mental Disease Account in the Mental Health Facilities Fund.

(3)(A)(i) During the 1991-92 fiscal year, in lieu of making the reimbursement required by paragraph (1), a
county may elect to authorize the Controller to reimburse the Institutions for Mental Disease Account of the
Mental Health Facilities Fund a pro rata share each month computed by multiplying the ratio of the
reimbursement amount owed by the county as specified in Schedule B to the total amount of money projected
to be allocated to the county pursuant to Schedule A by the funds available for deposit in the mental health
account of the county's health and welfare trust fund.

(ii) The reimbursement shall be made monthly on the same day the Controller allocates funds to the local health
and welfare trust funds.

(B) During the 1992-93 fiscal year and thereafter, the amount to be reimbursed each month shall be computed
by multiplying the ratio of the county's contract for mental health services to the amount of money projected to
be allocated to the county pursuant to Schedule A by the funds available for deposit in the mental health
account of the county's health and welfare trust fund.

(C) All reimbursements, deposits, and transfers made to the Mental Health Facilities Fund pursuant to a county
election shall be deemed to be deposits to the local health and welfare trust fund.

(4)(A) Counties shall notify the Controller, in writing, by October 15, 1991, upon making the election pursuant
to paragraph (3).  The election shall be binding for the fiscal year.  The pro rata share of allocations made prior
to the election by the county shall be withheld from allocations in subsequent months until paid.

(B) For the 1992-93 fiscal year and fiscal years thereafter, counties shall notify the Controller, in writing, by
July 1 of the fiscal year for which the election is made, upon making the election pursuant to paragraph (2).

(5) Regardless of the reimbursement option elected by a county, no county shall be required to reimburse the
Institutions for Mental Disease Account in the Mental Health Facilities Fund an amount greater than the amount
identified in the schedule developed by the State Department of Mental Health pursuant to paragraph (1).

(d) The Controller shall withhold the allocation of funds pursuant to subdivision (a) in any month a county does
not meet the requirements of paragraph (1) of subdivision (b) or paragraph (2) of subdivision (c), in the amount
of the obligation and transfer the funds withheld to the State Department of Mental Health for deposit in the
State Hospital Account or the Institutions for Mental Disease Account in the Mental Health Facilities Fund, as
appropriate.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 201.5, eff. June 30, 1991.  Amended by Stats.1991, c. 611
(A.B.1491), § 90, eff. Oct. 7, 1991; Stats.1992, c. 4 (A.B.1902), § 5; Stats.1992, c. 1374 (A.B.14), § 51, eff.
Oct. 28, 1992; Stats.1995, c. 957 (A.B.320), § 1.)

Historical Notes

Historical And Statutory Notes

2001 Main Volume



The Assembly Journal of Sept. 19, 1991, contained the following letter of intent from Assembly
Member Bruce Bronzan regarding A.B.1288 (Stats.1991, c. 89), A.B.1491 (Stats.1991, c. 611) and
A.B.1902:

"Assembly Bill 1288, Chapter 89, Statutes of 1991, enacted an historic state-county realignment of
health, mental health, and social services programs.  Program realignment includes, among many
other changes, county responsibility for nearly all mental health programs, including programs
formally the responsibility of the state.  This responsibility is to be met with funds deposited in the
Mental Health Account of the Health and Welfare Trust Funds which was established by this
bipartisan legislation.

"Due to the magnitude of the changes in state-county responsibility of mental health programs, AB 1288
permits a transition year prior to full implementation.  This bill contains numerous schedules
delineating funding percentages and dollar amounts for various programs, and details changes which
occur during the transition year and future years.

"It has been brought to my attention that there are some drafting errors related to year changes and
directions to the Controller.  Clean-up bills, AB 1491 [Stats.1991, c. 611] and AB 1902 [Stats.1992,
c. 4], provide clarification and correct some drafting errors, but a recent review has determined that
several drafting errors remain which will require correction.  Because of the status of the 1991
Regular Session, it is not possible to address this problem in legislation this session.  The purpose of
this letter is to express my intent, as the author of the legislation enacting Program Realignment, to
introduce legislation to the 1992 Session to correct the following errors to Welfare and Institutions
Codes amended by AB 1288 and AB 1491:

"1. Section 17601(a)(2) Should read "The funds allocated pursuant to ScheduleA . . .', not Schedule B.
"2. Section 17601(b)(2)(A)(i) Should read "During the 1991-92 fiscal year . . .', not the 1992-93 fiscal

year.
"3. Section 17601(b)(2)(B) Should read "During the 1992-93 fiscal year . . .', not the 1991-92 fiscal

year.
"4. Section 17601(c)(3)(A)(i) Should read "During the fiscal year, in lieu of making the reimbursement

required by paragraph (2) ..', not paragraph (1).  Later in this paragraph, the phrase "the
reimbursement amount owed by the county as specified in Schedule B' should read "the total
reimbursement amount owed by the county pursuant to the allocation schedule established by the
Department of Mental Health.'

"5. Section 17601(c)(1) Should not include the following phrases: "commencing October 1, 1991,'
"beginning in October' and "one-ninth of'.

"6. Section 17602(a) Should read ". . . set forth in this subdivision', not subdivision (b)."
For conditions rendering the provisions of Stats.1991, c. 89, inoperative, see Historical and Statutory

Notes under Welfare and Institutions Code § 5600.
Section affected by two or more acts at the same session of the legislature, see Government Code §

9605.
2001 Main Volume

§ 17601.05. Mental Health Facilities Fund; accounts 

     •     Historical Notes     •     Research References

(a) There is hereby created the Mental Health Facilities Fund, which shall have the following accounts:

(1) The State Hospital Account.

(2) The Institutions for Mental Disease Account.

(b) Funds deposited in the State Hospital Account are continuously appropriated, notwithstanding Section
13340 of the Government Code, without regard to fiscal years, for disbursement monthly to the State
Department of Mental Health for costs incurred pursuant to Chapter 4 (commencing with Section 4330) of Part



2 of Division 4.

(c) Funds deposited in the Institutions for Mental Disease Account of the Mental Health Facilities Fund are
continuously appropriated, notwithstanding Section 13340 of the Government Code, without regard to fiscal
years, for disbursement monthly to the State Department of Mental Health for costs incurred pursuant to Part 5
(commencing with Section 5900) of Division 4.

CREDIT(S)
(Formerly § 17602.05, added by Stats.1991, c. 89 (A.B.1288), § 201.5, eff. June 30, 1991.  Renumbered §
17601.05 and amended by Stats.1991, c. 611 (A.B.1491), § 93, eff. Oct. 7, 1991.)

Historical Notes

Historical And Statutory Notes

2001 Main Volume
For conditions rendering the provisions of Stats.1991, c. 89, inoperative, see Historical and Statutory

Notes under Welfare and Institutions Code § 5600.

Research References

Cross References

State funds, see Government Code § 16300 et seq.
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§ 17601.10. Reimbursement delays; loans from general fund 

     •     Historical Notes     •     Research References

(a) The State Department of Mental Health may request a loan from the General Fund in an amount that shall
not exceed one hundred million dollars ($100,000,000) for the purposes of meeting cash-flow needs in its state
hospital operations due to delays in the receipt of reimbursements from counties.

(b) The Controller shall liquidate any loan, in accordance with Section 16314 of the Government Code, from
the next available deposits into the State Hospital Account in the Mental Health Facilities Fund.

(c) If a loan remains outstanding at the end of any fiscal year, the State Department of Mental Health shall
determine the amount of the loan attributable to a shortfall in payments by counties against the amount due in
Schedule B in the 1991-92 fiscal year or the contract amount for beds purchased in each subsequent fiscal year.
The State Department of Mental Health shall determine any amounts due to counties pursuant to subdivision (d)
of Section 4330.  The State Department of Mental Health shall invoice each county for any outstanding balance.
Sixty days after an invoice has been provided and upon notice to the Controller by the State Department of
Mental Health, the Controller shall collect an amount from the county's allocation to the mental health account
of the local health and welfare trust fund that is sufficient to pay any outstanding balance of the invoice.  If
these amounts do not provide sufficient funds to repay the outstanding loan, the Controller shall liquidate the
balance from the next available deposits into the Mental Health Subaccount in the Sales Tax Account in the
Local Revenue Fund.

CREDIT(S)
(Added by Stats.1992, c. 1374 (A.B.14), § 54, eff. Oct. 28, 1992.)



Historical Notes

Historical And Statutory Notes

2001 Main Volume
Former § 17601.10, added by Stats.1991, c. 611 (A.B.1491), § 91, relating to loans from the general

fund in case of reimbursement delays was repealed by Stats.1992, c. 1374 (A.B.14), § 52, eff. Oct.
28, 1992.  See this section.

Another § 17601.10, added by Stats.1992, c. 4 (A.B.1902), § 6, relating to loans from the general fund
in case of reimbursement delays, was repealed by Stats.1992, c. 1374 (A.B.14), § 53, eff. Oct. 28,
1992.

Derivation: Former § 17601.10, added by Stats.1991, c. 611, § 91.

Research References

Cross References

State funds, see Government Code § 16300 et seq.
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Article 5. Vehicle License Fee Allocations

§ 17604. Deposit of revenues into vehicle license fee account; schedule of allocations 

     •     Historical Notes     •     Research References

(a) All motor vehicle license fee revenues collected in the 1991-92 fiscal year that are deposited to the credit of
the Local Revenue Fund shall be credited to the Vehicle License Fee Account of that fund.

(b)(1) For the 1992-93 fiscal year and fiscal years thereafter, from vehicle license fee proceeds from revenues
deposited to the credit of the Local Revenue Fund, the Controller shall make monthly deposits to the Vehicle
License Fee Account of the Local Revenue Fund until the deposits equal the amounts that were allocated to
counties, cities, and cities and counties as general purpose revenues in the prior fiscal year pursuant to this
chapter from the Vehicle License Fee Account in the Local Revenue Fund and the Vehicle License Fee Account
and the Vehicle License Fee Growth Account in the Local Revenue Fund.

(2) Any excess vehicle fee revenues deposited into the Local Revenue Fund pursuant to Section 11001.5 of the
Revenue and Taxation Code shall be deposited in the Vehicle License Fee Growth Account of the Local
Revenue Fund.

(c)(1) On or before the 27th day of each month, the Controller shall allocate to each county, city, or city and
county, as general purpose revenues the amounts deposited and remaining unexpended and unreserved on the
15th day of the month in the Vehicle License Fee Account of the Local Revenue Fund, in accordance with
paragraphs (2) and (3).

(2) For the 1991-92 fiscal year, allocations shall be made in accordance with the following schedule:



                                                      Allocation

Jurisdiction                                          Percentage

Alameda ............................................... 4.5046

Alpine ................................................ 0.0137

Amador ................................................ 0.1512

Butte ................................................. 0.8131

Calaveras ............................................. 0.1367

Colusa ................................................ 0.1195

Contra Costa .......................................... 2.2386

Del Norte ............................................. 0.1340

El Dorado ............................................. 0.5228

Fresno ................................................ 2.3531

Glenn ................................................. 0.1391

Humboldt .............................................. 0.8929

Imperial .............................................. 0.8237

Inyo .................................................. 0.1869

Kern .................................................. 1.6362

Kings ................................................. 0.4084

Lake .................................................. 0.1752

Lassen ................................................ 0.1525

Los Angeles .......................................... 37.2606

Madera ................................................ 0.3656

Marin ................................................. 1.0785

Mariposa .............................................. 0.0815

Mendocino ............................................. 0.2586

Merced ................................................ 0.4094

Modoc ................................................. 0.0923

Mono .................................................. 0.1342

Monterey .............................................. 0.8975

Napa .................................................. 0.4466



Nevada ................................................ 0.2734

Orange ................................................ 5.4304

Placer ................................................ 0.2806

Plumas ................................................ 0.1145

Riverside ............................................. 2.7867

Sacramento ............................................ 2.7497

San Benito ............................................ 0.1701

San Bernardino ........................................ 2.4709

San Diego ............................................. 4.7771

San Francisco ......................................... 7.1450

San Joaquin ........................................... 1.0810

San Luis Obispo ....................................... 0.4811

San Mateo ............................................. 1.5937

Santa Barbara ......................................... 0.9418

Santa Clara ........................................... 3.6238

Santa Cruz ............................................ 0.6714

Shasta ................................................ 0.6732

Sierra ................................................ 0.0340

Siskiyou .............................................. 0.2246

Solano ................................................ 0.9377

Sonoma ................................................ 1.6687

Stanislaus ............................................ 1.0509

Sutter ................................................ 0.4460

Tehama ................................................ 0.2986

Trinity ............................................... 0.1388

Tulare ................................................ 0.7485

Tuolumne .............................................. 0.2357

Ventura ............................................... 1.3658

Yolo .................................................. 0.3522

Yuba .................................................. 0.3076



Berkeley .............................................. 0.0692

Long Beach ............................................ 0.2918

Pasadena .............................................. 0.1385

(3) For the 1992-93, 1993-94, and 1994-95 fiscal year and fiscal years thereafter, allocations shall be made in
the same amounts as were distributed from the Vehicle License Fee Account and the Vehicle License Fee
Growth Account in the prior fiscal year.

(4) For the 1995-96 fiscal year, allocations shall be made in the same amounts as distributed in the 1994-95
fiscal year from the Vehicle License Fee Account and the Vehicle License Fee Growth Account after adjusting
the allocation amounts by the amounts specified for the following counties:

Alpine .............................................. $(11,296)

Amador ................................................. 25,417

Calaveras .............................................. 49,892

Del Norte .............................................. 39,537

Glenn ................................................ (12,238)

Lassen ................................................. 17,886

Mariposa .............................................. (6,950)

Modoc ................................................ (29,182)

Mono .................................................. (6,950)

San Benito ............................................. 20,710

Sierra ............................................... (39,537)

Trinity .............................................. (48,009)

(5) For the 1996-97 fiscal year and fiscal years thereafter, allocations shall be made in the same amounts as
were distributed from the Vehicle License Fee Account and the Vehicle License Fee Growth Account in the
prior fiscal year.

Initial proceeds deposited in the Vehicle License Fee Account in the 2003-04 fiscal year in the amount that
would otherwise have been transferred pursuant to Section 10754 of the Revenue and Taxation Code for the
period June 20, 2003, to July 15, 2003, inclusive, shall be deemed to have been deposited during the period
June 16, 2003, to July 15, 2003, inclusive, and allocated to cities, counties, and a city and county during the
2002-03 fiscal year.

(d) The Controller shall make monthly allocations from the amount deposited in the Vehicle License Collection
Account of the Local Revenue Fund to each county in accordance with a schedule to be developed by the State
Department of Mental Health in consultation with the California Mental Health Directors Association, which is
compatible with the intent of the Legislature expressed in the act adding this subdivision.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 201.5, eff. June 30, 1991.  Amended by Stats.1991, c. 611



(A.B.1491), § 96, eff. Oct. 7, 1991; Stats.1992, c. 720 (A.B.2476), § 3, eff. Sept. 15, 1992; Stats.1993, c. 100
(S.B.463), § 12, eff. July 13, 1993; Stats.1995, c. 547 (S.B.127), § 7; Stats.1997, c. 669 (S.B.921), § 6;
Stats.2003, c. 757 (A.B.296), § 12.)

Historical Notes

Historical And Statutory Notes

2003 Legislation
Legislative intent of Stats.2003, c. 757 (A.B.296), concerning savings in the General Fund and effect

upon existing contracts and projects, see Historical and Statutory Notes under Government Code §
14612.

2001 Main Volume
For conditions rendering the provisions of Stats.1991, c. 89, inoperative, see Historical and Statutory

Notes under Welfare and Institutions Code § 5600.
Section 1 of Stats.1992, c. 720 (A.B.2476), provides:
"It is the intent of the Legislature that:
"(a) The amount of Cigarette and Tobacco Products Surtax Funds allocated to county mental health

programs in the 1991-92 fiscal year, that on July 1, 1992, are deleted and transferred to other
programs, shall be replaced to the extent funds are identified for this purpose, and distributed
consistent with the allocations defined in Chapter 1331 of the Statutes of 1989, Chapter 51 of the
Statutes of 1990, and Chapter 1323 of the Statutes of 1990.  Federal funds shall not be used for
supplantation, as defined by federal law.

"(b) To the extent permitted by federal law and regulations, funds received under the 1992 federal fiscal
year award for the mental health portion of the Alcohol, Drug Abuse, and Mental Health
Administration Block Grant that exceed the amount appropriated in the Budget Act of 1992, and
including any funds that may be retroactive to October 1, 1991, except funds provided for
administrative support, be allocated by the State Department of Mental Health, in consultation with
the California Mental Health Directors Association, so that federal requirements for program
development are met and the requirements of subdivision (a) are met.

"(c) Procedures be developed for greater compliance with vehicle license fee laws in order to increase
the amount of Vehicle License Fee collections, and that the resulting increased receipts be deposited
into the Local Revenue Fund for mental health purposes.

"(d) Nothing in this section shall be construed to require the department to violate federal law in the
allocation of federal funds from the Alcohol, Drug Abuse, and Mental Health Administration block
grant."

Section 28 of Stats.1993, c. 100 (S.B.463), describing conditions under which the provisions of that
chapter are inoperative, is set out in the Historical and Statutory Notes under Health and Safety Code
§ 1797.112.

Research References

Cross References

Recalculation of distribution of amount of license fees paid by commercial vehicles, disposition of
funds, see Revenue and Taxation Code § 11006.

2001 Main Volume

§ 17604.05. Deposits into specified accounts on county's request 



(a) With the exception of the deposits made into the Vehicle License Collection Account, upon request of a
county, the Controller may deposit all or any portion of the county's allocation under this article into the County
Medical Services Program Account of the County Health Services Fund.

(b) Deposits made pursuant to subdivision (a) shall be deemed to be deposits into a county's or city's local
health and welfare trust fund pursuant to Section 17608.10.

CREDIT(S)
(Added by Stats.1991, c. 611 (A.B.1491), § 97, eff. Oct. 7, 1991.  Amended by Stats.1997, c. 484 (S.B.651), §
2.5, eff. Sept. 25, 1997.)
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Article 6. Growth Account Allocations — Deposits

§ 17605. Caseload subaccount; allocations; determination of caseload 

     •     Historical Notes

(a) For the 1992-93 fiscal year, the Controller shall deposit into the Caseload Subaccount of the Sales Tax
Growth Account of the Local Revenue Fund, from revenues deposited into the Sales Tax Growth Account, an
amount to be determined by the Department of Finance, that represents the sum of the shortfalls between the
actual realignment revenues received by each county and each city and county from the Social Services
Subaccount of the Local Revenue Fund in the 1991-92 fiscal year and the net costs incurred by each of those
counties and cities and counties in the fiscal year for the programs described in Sections 10101, 10101.1,
11322, 11322.2, and 12306, subdivisions (a), (b), (c), and (d) of Section 15200, and Sections 15204.2 and
18906.5.  The Department of Finance shall provide the Controller with an allocation schedule on or before
August 15, 1993, that shall be used by the Controller to allocate funds deposited to the Caseload Subaccount
under this subdivision.  The Controller shall allocate these funds no later than August 27, 1993.

(b)(1)(A) For the 1993-94 fiscal year and fiscal years thereafter, the Controller shall deposit into the Caseload
Subaccount of the Sales Tax Growth Account of the Local Revenue Fund, from revenues deposited into the
Sales Tax Growth Account, an amount determined by the Department of Finance, in consultation with the
appropriate state departments and the California State Association of Counties, that is sufficient to fund the net
cost for the realigned portion of the county or city and county share of growth in social services caseloads, as
specified in paragraph (2), and any share of growth from the previous year or years for which sufficient
revenues were not available in the Caseload Subaccount.  The Department of Finance shall provide the
Controller with an allocations schedule on or before March 15 of each year.  The schedule shall be used by the
Controller to allocate funds deposited into the Caseload Subaccount under this subdivision.

(B) It is the intent of the Legislature that counties shall receive allocations from the Caseload Subaccount as
soon as possible after funds are received in the Sales Tax Growth Account.  The Department of Finance shall
recommend to the Legislature, by January 10, 2005, a procedure to expedite the preparation and provision of
the allocations schedule described in subparagraph (A) and the allocation of funds by the Controller.

(2) For purposes of this subdivision, "growth" means the increase in the actual caseload expenditures for the
prior fiscal year over the actual caseload expenditures for the fiscal year preceding the prior fiscal year for the
programs described in Section 12306, subdivisions (a), (b), (c), and (d) of Section 15200, and Sections 10101,
15204.2 and 18906.5 of this code, and for which funds are allocated pursuant to subdivision (b) of Section
123940 of the Health and Safety Code.

(3) The difference in caseload expenditures between the fiscal years shall be multiplied by the factors that
represent the change in county or city and county shares of the realigned programs.  These products shall then



be added or subtracted, taking into account whether the county's or city and county's share of costs was
increased or decreased as a result of realignment, to yield each county's or city and county's allocation for
caseload growth.  Allocations for counties or cities and counties with allocations of less than zero shall be set at
zero.

(c) On or before the 27th day of each month, the Controller shall allocate, to the local health and welfare trust
fund social services account, the amounts deposited and remaining unexpended and unreserved on the 15th day
of the month in the Caseload Subaccount, pursuant to the schedules of allocations of caseload growth described
in subdivision (b).  If there are insufficient funds to fully satisfy all caseload growth obligations, each county's
or city and county's allocation for each program specified in subdivision (d) shall be prorated.

(d) Prior to allocating funds pursuant to subdivision (b), to the extent that funds are available from funds
deposited in the Caseload Subaccount in the Sales Tax Growth Account in the Local Revenue Fund, the
Controller shall allocate moneys to counties or cities and counties to correct any inequity or inequities in the
computation of the child welfare services portion of the schedule required by subdivision (a) of Section 17602.

(e)(1) For the 2003-04 fiscal year, no Sales Tax Growth Account funds shall be allocated pursuant to this
chapter until the caseload portion of the base of each county's social services account in the county's health and
welfare trust fund is funded to the level of the 2001-02 fiscal year.  Funds to meet this requirement shall be
allocated from the Sales Tax Account of the Local Revenue Fund.  If sufficient funds are not available in the
Sales Tax Account of the Local Revenue Fund to achieve that funding level in the 2003-04 fiscal year, this
requirement shall be funded in each succeeding fiscal year in which there are sufficient funds in the Sales Tax
Account of the Local Revenue Fund until the caseload base funding level for which each county would have
otherwise been eligible in accordance with subdivision (e) of Section 17602 for that year.

(2) The caseload portion of each county's social services account base shall be determined by subtracting its
noncaseload portion of the base, as determined by the Department of Finance in its annual calculation of
General Growth Account allocations, from the total base of each county's social services account for the
2001-02 fiscal year.

CREDIT(S)
(Added by Stats.1993, c. 100 (S.B.463), § 14, eff. July 13, 1993.  Amended by Stats.1996, c. 1023 (S.B.1497), §
500, eff. Sept. 29, 1996; Stats.1997, c. 484 (S.B.651), § 3, eff. Sept. 25, 1997; Stats.2003, c. 450 (A.B.1716), §
1; Stats.2004, c. 315 (A.B.2747), § 1.)

Historical Notes

Historical And Statutory Notes

2003 Legislation
Section 2 of Stats.2003, c. 450 (A.B.1716), provides:
"SEC. 2. It is the intent of the Legislature that the budget committees and appropriate policy

committees of the Senate and Assembly develop recommendations on realignment by April 1,
2004.  The recommendations shall include the best means of financing realigned social services,
mental health services, and health services to ensure program stability and minimize tension
between caseload and noncaseloaddriven programs.  Interested and affected parties, including,
but not limited to, counties, service providers, advocates, and service recipients, shall be
consulted in the development of the recommendations."

2004 Legislation
The Assembly Daily Journal for the 2003-2004 Regular Session, page 8080, contained the following

letter dated August 25, 2004, from Assembly Member Bonnie Garcia, regarding the intent of
Stats.2004, c. 315 (A.B.2747):

"E. Dotson Wilson



"Chief Clerk
"State Capitol, Room 3196
"Sacramento, California
"Dear Mr. Wilson: Assembly Bill 2747 requires the State Department of Finance to recommend to the

Legislature a means to expedite the payments to county social services realignment accounts by
January 10, 2005.

"My intent is to have the Department of Finance report to the Legislature by January 10, 2005 only on
the scope of the task that it will undertake, not to have a set of recommendations.  That would not be
necessary until January 10, 2006.  It is clearly unreasonable to expect the Department to have
recommendations a mere 10 days after the measure becomes law.  For the state's benefit, the
Department can use actual caseload data from both 2004 and 2005.

"Respectfully,
"BONNIE GARCIA, Assembly Member
"Eightieth District"
2001 Main Volume
Section 28 of Stats.1993, c. 100 (S.B.463), describing conditions under which the provisions of that

chapter are inoperative, is set out in the Historical and Statutory Notes under Health and Safety Code
§ 1797.112.

Legislative findings, declaration and intent relating to Stats.1996, c. 1023 (S.B.1497), see Historical and
Statutory Notes under Business and Professions Code § 690.

Subordination of legislation by Stats.1996, c. 1023 (S.B.1497), to other 1996 legislation, see Historical
and Statutory Notes under Business and Professions Code § 690.

Former § 17605, added by Stats.1991, c. 89, § 201.5, amended by Stats.1991, c. 611, § 98, relating to
deposits into the sales tax growth account, was repealed by Stats.1993, c. 100 (S.B.463), § 13, eff.
July 13, 1993.  See this section.

Derivation: Former § 17605, added by Stats.1991, c. 89, § 201.5, amended by Stats.1991, c. 611, § 98.
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§ 17605.05. Base restoration subaccount; allocation of unexpended and unreserved funds 

     •     Historical Notes

(a) For the 1992-93 fiscal year and fiscal years thereafter, after satisfying the obligations set forth in Section
17605, the Controller shall deposit into the Base Restoration Subaccount of the Sales Tax Growth Account of
the Local Revenue Fund, the remainder of those revenues deposited in the Sales Tax Growth Account of the
Local Revenue Fund, up to a cumulative amount, that, in conjunction with local matching funds pursuant to
Section 17608.15, is sufficient to fund the difference between two billion two hundred nineteen million four
hundred ten thousand two hundred sixty dollars ($2,219,410,260), less the amount allocated pursuant to
subdivision (a) of Section 17605, and actual amounts distributed for the 1991-92 fiscal year pursuant to this
chapter.

(b) On or before the 27th day of each month, the Controller shall allocate to the appropriate accounts in the
local health and welfare trust fund the amounts deposited and remaining unexpended and unreserved on the
15th day of the month in the Base Restoration Subaccount of the Sales Tax Growth Account pursuant to a
schedule developed by the Department of Finance, in consultation with the appropriate state departments and
the California State Association of Counties, based on each county's, city's, and city and county's share of the
funds determined pursuant to subdivision (a), including the adjustment made for individual counties and cities
and counties that received funds allocated pursuant to subdivision (a) of Section 17605.

(c) For the 1994-95 fiscal year and fiscal years thereafter, in addition to the amount of mental health funding
provided pursuant to Chapter 89 of the Statutes of 1991, five million dollars ($5,000,000) shall be provided for
restoration of mental health base funding included in subdivision (a) of Section 2 of Chapter 1323 of the



Statutes of 1990.

CREDIT(S)
(Added by Stats.1993, c. 100 (S.B.463), § 16, eff. July 13, 1993.  Amended by Stats.1994, c. 1096 (S.B.1795), §
6, eff. Sept. 29, 1994; Stats.1995, c. 957 (A.B.320), § 2.)

Historical Notes

Historical And Statutory Notes
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For conditions rendering the provisions of Stats.1993, c. 100, inoperative, see Historical and Statutory

Notes under Health and Safety Code § 1797.112.
Former § 17605.05, added by Stats.1991, c.89, § 201.5, containing a schedule of deposits into specified

accounts, was repealed by Stat.1993, c. 100 (S.B.463),§ 15, eff. July 13, 1993.
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§ 17605.051. Deposits to County Medical Services Subaccount; transfer of funds to County Medical
Services Program Governing Board 

     •     Historical Notes

(a) Notwithstanding any other provision of law, upon request of the County Medical Services Program
Governing Board, the Controller shall deposit amounts received pursuant to Sections 16809.3, 17603.05,
17604.05, 17605.07, and 17606.20 into the County Medical Services Subaccount in lieu of depositing these
amounts into the County Medical Services Program Account of the County Health Services Fund.

(b) Deposits made pursuant to this section shall be treated in the same manner as deposits that are made into the
County Medical Services Program Account of the County Health Services Fund.

(c) Upon request of the County Medical Services Program Governing Board, the Controller shall transfer
amounts deposited into the County Medical Services Subaccount to the County Medical Services Program
Governing Board for the purposes described in subdivision (f) of Section 16809.

CREDIT(S)
(Added by Stats.2008, c. 758 (A.B.1183), § 64, eff. Sept. 30, 2008.)

Historical Notes

Historical And Statutory Notes

2008 Legislation
For appropriation, cost reimbursement, urgency effective, and other uncodified provisions relating to

Stats.2008, c. 758 (A.B.1183), see Historical and Statutory Notes under Health and Safety Code §
1266.

§ 17605.07. County medical services subaccounts 

     •     Historical Notes

(a) For the 1992-93 fiscal year and fiscal years thereafter, after satisfying the obligations set forth in Sections
17605 and 17605.05, the Controller shall deposit into the County Medical Services Subaccount 4.027 percent of



the amounts remaining and unexpended in the Sales Tax Growth Account of the Local Revenue Fund.

(b) If the amount deposited to the Caseload Subaccount of the Sales Tax Growth Account pursuant to
subdivision (b) of Section 17605 exceeds twenty million dollars ($20,000,000) for any fiscal year, then an
additional amount equal to 4.027 percent of the amount deposited to the Caseload Subaccount shall be
deposited to the County Medical Services Program Subaccount of the Sales Tax Growth Account.

CREDIT(S)
(Added by Stats.1993, c. 100 (S.B.463), § 17, eff. July 13, 1993.)

Operative Effect

For conditions rendering the provisions of Stats.1993, c. 100 inoperative, see
Stats.1993, c. 100 (S.B.463), § 28, eff. July 13, 1993.

Historical Notes

Historical And Statutory Notes
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Section 28 of Stats.1993, c. 100 (S.B.463), describing conditions under which the provisions of that

chapter are inoperative, is set out in the Historical and Statutory Notes under Health and Safety Code
§ 1797.112.

2001 Main Volume

§ 17605.08. Special equity subaccount 

     •     Historical Notes

(a) For the fiscal year following the first fiscal year in which funds are deposited into the Special Equity
Subaccount, after satisfying the obligations set forth in Sections 17605 and 17605.05, the Controller shall
deposit into the Special Equity Subaccount any positive difference between ten million one hundred thousand
dollars ($10,100,000) and the sum of (1) the amount allocated in the prior year to the Special Equity
Subaccount pursuant to Section 17606.10 and (2) the amount of matching funds allocated in the prior fiscal year
pursuant to Section 17606.20.

(b) For each fiscal year following the first fiscal year described in subdivision (a), after satisfying the
obligations set forth in Section 17605 and 17605.05, the Controller shall deposit any positive difference
between seven million one hundred thousand dollars ($7,100,000) and the sum of the amounts allocated in the
prior fiscal year to the Special Equity Subaccount pursuant to Section 17605.10 and the matching funds
allocated in the prior fiscal year pursuant to Section 17606.20.

CREDIT(S)
(Added by Stats.1993, c. 100 (S.B.463), § 18, eff. July 13, 1993.)

Operative Effect

For conditions rendering the provisions of Stats.1993, c. 100 inoperative, see
Stats.1993, c. 100 (S.B.463), § 28, eff. July 13, 1993.

Historical Notes



Historical And Statutory Notes

2001 Main Volume
Section 28 of Stats.1993, c. 100 (S.B.463), describing conditions under which the provisions of that

chapter are inoperative, is set out in the Historical and Statutory Notes under Health and Safety Code
§ 1797.112.
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§ 17605.10. Deposit of remaining funds in specified subaccount; schedule 

     •     Historical Notes

(a) For the 1992-93 fiscal year and fiscal years thereafter, after satisfying the obligations set forth in Sections
17605, 17605.05, 17605.07, and 17605.08, the Controller shall deposit any funds remaining in the Sales Tax
Growth Account of the Local Revenue Fund into the specified subaccounts according to the following
schedule:

                                                           Allocation

                         Account                           Percentage

   The Indigent Health Equity Subaccount .................... 4.9388

   The Community Health Equity Subaccount .................. 12.0937

   The Mental Health Equity Subaccount ...................... 3.9081

   The State Hospital Mental Health Equity Subaccount ....... 6.9377

   The General Growth Subaccount ........................... 64.0367

   The Special Equity Subaccount ............................ 8.0850

(b) Notwithstanding subdivision (a), after amounts have been deposited into the Indigent Health Equity
Subaccount, the Community Health Equity Subaccount, the Mental Health Equity Subaccount, and the State
Hospital Mental Health Equity Subaccount, which in conjunction with matching funds pursuant to Section
17606.20, comprise a cumulative total of two hundred seven million nine hundred thousand dollars
($207,900,000), or after the requirements of paragraph (2) of subdivision (c) of Section 17606.05 have been
satisfied, whichever is less, all additional funds that would be available for deposit into those subaccounts shall
be deposited into any remaining subaccounts in proportion to their percentages in the schedule specified in
subdivision (a).

(c) Notwithstanding subdivision (a), after amounts have been deposited into the Special Equity Subaccount,
which in conjunction with matching funds pursuant to Section 17606.20, comprise a cumulative total of
thirty-eight million five hundred thousand dollars ($38,500,000), all additional funds that would be available for
deposit into that subaccount shall be deposited into the remaining subaccounts in proportion to their percentages
specified in subdivision (a).

(d) Notwithstanding subdivision (a), cities shall not participate in the allocations from the State Hospital Mental
Health Equity Subaccount and the Indigent Health Equity Subaccount.  For purposes of calculating equity
allocations among the counties and a city and county, the allocations of the Mental Health Equity Subaccount
and the State Hospital Mental Health Equity Subaccount shall be combined by consolidating the resource bases



associated with each subaccount as the basis of calculating the poverty-population shortfall.  The population
portion of the calculation of allocations of the Mental Health Equity Subaccount and the State Hospital Mental
Health Equity Subaccount shall be adjusted to ensure that cities receive an appropriate share of equity funds
consistent with their operation of community programs, and the counties in which those cities are located
receive an appropriate share reflecting the fact that counties provide the state hospital services in those counties.

CREDIT(S)
(Added by Stats.1993, c. 100 (S.B.463), § 19, eff. July 13, 1993.  Amended by Stats.1997, c. 484 (S.B.651), § 4,
eff. Sept. 25, 1997.)

Historical Notes

Historical And Statutory Notes

2001 Main Volume
Section 28 of Stats.1993, c. 100 (S.B.463), describing conditions under which the provisions of that

chapter are inoperative, is set out in the Historical and Statutory Notes under Health and Safety Code
§ 1797.112.
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Article 7. Allocation Of Funds From The Sales Tax Growth Account

§ 17606.05. Counties with poverty-population shortfall; schedule of allocations from specific
subaccounts; calculations 

     •     Historical Notes

(a) For the 1992-93 fiscal year, the Controller shall allocate to those counties that have a poverty-population
shortfall, as described in subdivision (c), those funds deposited in the Indigent Health Equity Subaccount, the
Community Health Equity Subaccount, the Mental Health Equity Subaccount, and the State Hospital Mental
Health Equity Subaccount in accordance with the following tables and schedules:

(1) The Controller shall make monthly allocations from the amounts deposited in the Indigent Health Equity
Subaccount to the health account in the local health and welfare trust fund in accordance with the following
schedule:

County                                                            Allocation

                                                                  Percentage

Alameda ...........................................................  9.377

Contra Costa ......................................................  4.939

Fresno ............................................................  6.964

Kern ..............................................................  4.362



Merced ............................................................  1.889

Monterey ..........................................................  2.143

Placer ............................................................   .959

Riverside .........................................................  7.059

Sacramento ........................................................  8.907

San Bernardino .................................................... 10.804

San Diego ......................................................... 15.927

San Joaquin .......................................................  4.855

San Luis Obispo ...................................................  1.200

San Mateo .........................................................  3.159

Santa Barbara .....................................................  3.159

Santa Clara .......................................................  3.159

Stanislaus ........................................................  3.249

Tulare ............................................................  3.262

Ventura ...........................................................  3.592

Yolo ..............................................................  1.038

(2) The Controller shall make monthly allocations from the amounts deposited in the Community Health Equity
Subaccount to the health account in the local health and welfare trust fund in accordance with the following
schedule:

County                                                            Allocation

                                                                  Percentage

Butte ..............................................................  1.11

Calaveras ..........................................................   .13

Del Norte ..........................................................   .18

El Dorado ..........................................................   .54

Fresno .............................................................  7.20

Glenn ..............................................................   .12

Humboldt ...........................................................   .71

Imperial ...........................................................   .72



Kern ...............................................................  4.81

Kings ..............................................................   .62

Lake ...............................................................   .35

Lassen .............................................................   .15

Madera .............................................................   .43

Marin ..............................................................   .84

Mariposa ...........................................................   .07

Mendocino ..........................................................   .54

Merced .............................................................  1.53

Modoc ..............................................................   .05

Napa ...............................................................   .50

Nevada .............................................................   .40

Placer .............................................................   .63

Plumas .............................................................   .12

Riverside ..........................................................  7.66

Sacramento .........................................................  8.01

San Benito .........................................................   .15

San Bernardino ..................................................... 11.76

San Diego .......................................................... 17.07

San Joaquin ........................................................  3.91

San Luis Obispo ....................................................  1.09

Santa Clara ........................................................ 13.88

Shasta .............................................................  1.09

Sierra .............................................................   .02

Siskiyou ...........................................................   .25

Solano .............................................................  1.25

Sonoma .............................................................  1.83

Stanislaus .........................................................  2.90

Sutter .............................................................   .67

Tehama .............................................................   .29



Tulare .............................................................  2.03

Tuolumne ...........................................................   .22

Ventura ............................................................  3.34

Yolo ...............................................................   .84

City of Berkeley ...................................................  ____

City of Pasadena ...................................................  ____

City of Long Beach .................................................  ____

(3) The Controller shall make monthly allocations from the amounts deposited in the State Hospital Mental
Health Equity Subaccount to the mental health account in the local health and welfare trust fund in accordance
with the following schedule:

County                                                            Allocation

                                                                  Percentage

Amador ............................................................   .055

Butte .............................................................  1.957

Calaveras .........................................................   .256

Del Norte .........................................................   .291

El Dorado .........................................................  1.011

Fresno ............................................................ 10.815

Glenn .............................................................   .277

Humboldt ..........................................................   .747

Imperial ..........................................................  1.682

Kern ..............................................................  1.726

Kings .............................................................  1.153

Lake ..............................................................   .470

Lassen ............................................................   .150

Madera ............................................................  1.192

Mariposa ..........................................................   .006

Mendocino .........................................................   .478

Merced ............................................................  2.924



Modoc .............................................................   .007

Monterey ..........................................................   .684

Nevada ............................................................   .021

Placer ............................................................   .450

Plumas ............................................................   .068

Riverside .........................................................  5.538

Sacramento ........................................................  9.423

San Benito ........................................................   .010

San Bernardino .................................................... 11.445

San Diego ......................................................... 19.331

San Joaquin .......................................................  7.682

San Luis Obispo ...................................................  1.119

Santa Barbara .....................................................   .341

Santa Clara .......................................................  5.264

Santa Cruz ........................................................   .271

Shasta ............................................................   .708

Siskiyou ..........................................................   .529

Stanislaus ........................................................  3.309

Sutter ............................................................  1.702

Tehama ............................................................   .194

Trinity ...........................................................   .054

Tulare ............................................................  5.074

Tuolumne ..........................................................   .104

Ventura ...........................................................  1.377

Yolo ..............................................................   .105

City of Berkeley ................................................... ____

(4) The Controller shall make monthly allocations from the amounts deposited in the Mental Health Equity
Subaccount to the mental health account in the local health and welfare trust fund in accordance with the
following schedule:



County                                                            Allocation

                                                                  Percentage

Butte .............................................................   .379

Contra Costa ......................................................  6.066

Fresno ............................................................  7.113

Imperial ..........................................................   .711

Kern ..............................................................  5.387

Lake ..............................................................   .490

Lassen ............................................................   .045

Los Angeles ....................................................... 28.142

Madera ............................................................   .335

Merced ............................................................  1.955

Napa ..............................................................   .046

Orange ............................................................  2.794

Riverside .........................................................  6.448

Sacramento ........................................................  3.710

San Benito ........................................................   .231

San Bernardino .................................................... 19.414

Santa Cruz ........................................................  2.171

Shasta ............................................................  1.909

Solano ............................................................  5.117

Stanislaus ........................................................  3.717

Tulare ............................................................  3.604

Tuolumne ..........................................................   .217

City of Berkeley ................................................... ____

(b)(1) For the 1993-94 fiscal year and succeeding fiscal years, the Controller shall allocate, on a monthly basis,
to the appropriate accounts of the local health and welfare trust fund those funds deposited into the Indigent
Health Equity Subaccount, the Community Health Equity Subaccount, the Mental Health Equity Subaccount,
and the State Hospital Mental Health Equity Subaccount in the Sales Tax Growth Account in accordance with a
schedule prepared in accordance with subdivision (c) by the Department of Finance.

(2) The Department of Finance shall annually consult with the California State Association of Counties prior to
submitting any schedule of allocations to the Controller.

(3) If deposits into the Indigent Health Equity Subaccount, the Community Health Equity Subaccount, the



Mental Health Equity Subaccount, and the State Hospital Mental Health Equity Subaccount are not sufficient to
eliminate poverty-population shortfalls as described in subdivision (c), each eligible jurisdiction shall receive an
allocation which equals its pro rata share of funds in the subaccount based on the jurisdiction's percentage share
of the poverty-population shortfall.

(c)(1) A poverty-population percentage shall be computed annually by the Department of Finance for each
county, city, and city and county by averaging each jurisdiction's share of the state's total population and each
jurisdiction's percentage share of the state's total cash-grant certified CalWORKs and SSI/SSP eligible
populations residing in the county, city, or city and county, as determined by the Department of Finance.  For
purposes of calculating the poverty-population percentage for the State Hospital Mental Health Equity
Subaccount and the Indigent Health Equity Subaccount, beginning with the 1995-96 allocation, the population
and poverty figures for the cities shall be assigned to the county in which each city is located.

(2)(A) For each subaccount, the Department of Finance shall calculate the poverty-population shortfall for each
county, city, and city or county, which received funding from the state, including any equity allocation made
pursuant to this section, in the prior fiscal year and excluding any transfers to or from other subaccounts under
Section 17600.20.

(B) The poverty-population shortfalls shall be calculated for the following programs or funding sources:

(i) State funding under Part 4.5 (commencing with Section 16700), as operative on June 29, 1991, for indigent
health programs.

(ii) State funding under Part 4.5 (commencing with Section 16700), as operative on June 29, 1991, for
community health programs.

(iii) Funding provided for purposes of the implementation of Division 5 (commencing with Section 5000) for
the organization and financing of community mental health programs, including funding for the purchase of
state hospital services, funding for services provided by institutes for mental diseases, and funding for services
provided for under Chapter 1294 of the Statutes of 1989.

(C) The calculation shall identify the amount by which the allocations for the programs or funding sources
identified in subparagraph (B) are less than the amount the jurisdiction would have received if its percentage
share of the prior year funding had been equal to its poverty-population percentage.

(D) The calculation of the poverty-population shortfall for clause (iii) of subparagraph (B) shall include all
allocations received pursuant to Section 5701, including all distributions made pursuant to subdivision (b) of
Section 5701, unless those funds are intended for pilot program or demonstration projects or are exempted from
this requirement by other provisions of law.  Poverty-population shortfall calculations shall not include funds
received through the state mandates claim process.

(E)(i) The Department of Finance shall recalculate the resource base used in determining the poverty-population
shortfalls pursuant to subparagraph (B) for the 1994-95 fiscal year equity allocations according to this
subparagraph.  The resource base for each equity subaccount shall be reconstructed beginning with the resource
bases to be used for allocating 1994-95 fiscal year growth.

(ii) For the State Hospital Mental Health Equity Subaccount, the Department of Finance shall use the 1990-91
fiscal year State Hospital Mental Health allocations as reported by the State Department of Mental Health.

(iii) For the Community Mental Health Equity Subaccount:

(I) The Department of Finance shall use the following resources reported by the State Department of Mental
Health:

(ia) The final December 1992 distribution of resources associated with Institutes of Mental Disease.



(ib) The 1990-91 fiscal year community mental health allocations.

(ic) Allocations for services provided for under Chapter 1294 of the Statutes of 1989.

(II) The Department of Finance shall expand the resource base with the following nonrealigned funding
sources, as allocated among counties:

(ia) 1991-92 fiscal year Cigarette and Tobacco Products Surtax allocations made under Chapter 1331 of the
Statutes of 1989, Chapter 51 of the Statutes of 1990, and, for the 1994-95 fiscal year only, Chapter 1323 of the
Statutes of 1990.

(ib) 1993-94 fiscal year federal homeless block grant allocations.

(ic) 1993-94 fiscal year mental health special education allocations.

(id) 1993-94 fiscal year allocations for the system of care for children, in accordance with Chapter 1229 of the
Statutes of 1992.

(ie) 1993-94 fiscal year federal Substance Abuse and Mental Health Services Administration block grant funds.

(iv) For the Community Health Equity Subaccount and the Indigent Health Equity Subaccount, the Department
of Finance shall use the historical resource base as allocated among the counties, cities, and city and county, as
reported by the State Department of Health Services in the September 17, 1991, report of Indigent and
Community Health Resources.

(v) The Department of Finance shall use these adjusted resource bases for the four equity subaccounts as
provided in this subparagraph to calculate what the four 1994-95 fiscal year equity subaccount allocations
would have been, and, together with 1994-95 fiscal year Base Restoration Subaccount allocations as adjusted
according to subdivision (b) of Section 17605, to the Health and Mental Health Accounts, reconstruct the
1994-95 fiscal year realignment base for the 1995-96 allocation year for each city, county, and city and county
for each equity subaccount.  The Department of Finance shall use these adjusted resource bases to do both of
the following:

(I) Distribute equity allocations for the 1995-96 fiscal year.

(II) With adjustments for growth in realigned funds, and annual changes that reflect funds allocated in the
previous year from nonrealigned funds specified in this subdivision, calculate equity allocations in the 1996-97
fiscal year and fiscal years thereafter.

(3) For each subaccount, the Department of Finance shall total the amounts calculated in paragraph (2) and
determine the percentage of that total represented by each amount.

(4) Each county's, city's, or city and county's percentage share of each subaccount specified in subdivision (b) of
Section 17606.05 shall equal the percentage computed in paragraph (3).

(5) All calculations made pursuant to this subdivision shall be compiled and made available by the Department
of Finance, upon request, to all counties, cities, and cities and counties eligible for funding pursuant to this
subdivision, and cities and counties, receiving funding pursuant to this article at least 30 days prior to
submission of schedules of allocations to the Controller.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 201.5, eff. June 30, 1991.  Amended by Stats.1991, c. 611
(A.B.1491), § 101, eff. Oct. 7, 1991; Stats.1993, c. 100 (S.B.463), § 22, eff. July 13, 1993; Stats.1997, c. 484
(S.B.651), § 5, eff. Sept. 25, 1997; Stats.1998, c. 642 (S.B.1648), § 2.)

Historical Notes
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§ 17606.10. Schedule of allocations; general growth subaccount 

     •     Historical Notes

(a) For the 1992-93 fiscal year and subsequent fiscal years, the Controller shall allocate funds, on a monthly
basis from the General Growth Subaccount in the Sales Tax Growth Account to the appropriate accounts in the
local health and welfare trust fund of each county, city, and city and county in accordance with a schedule
setting forth the percentage of total state resources received in the 1990-91 fiscal year, including State
Legalization Impact Assistance Grants distributed by the state under Part 4.5 (commencing with Section
16700), funding provided for purposes of implementation of Division 5 (commencing with Section 5000), for
the organization and financing of community mental health services, including the Cigarette and Tobacco
Products Surtax proceeds which are allocated to county mental health programs pursuant to Chapter 1331 of the
Statutes of 1989, Chapter 51 of the Statutes of 1990, and Chapter 1323 of the Statutes of 1990, and state
hospital funding and funding distributed for programs administered under Sections 1794, 10101.1, and 11322.2,
as annually adjusted by the Department of Finance, in conjunction with the appropriate state department to
reflect changes in equity status from the base percentages.  However, for the 1992-93 fiscal year, the allocation
for community mental health services shall be based on the following schedule:

                                                  Percentage

                                                 of Statewide

   Jurisdiction                                  Resource Base

   Alameda ......................................... 4.3693

   Alpine .......................................... 0.0128

   Amador .......................................... 0.0941

   Butte ........................................... 0.7797

   Calaveras ....................................... 0.1157

   Colusa .......................................... 0.0847

   Contra Costa .................................... 2.3115

   Del Norte ....................................... 0.1237

   El Dorado ....................................... 0.3966



   Fresno .......................................... 3.1419

   Glenn ........................................... 0.1304

   Humboldt ........................................ 0.6175

   Imperial ........................................ 0.5425

   Inyo ............................................ 0.1217

   Kern ............................................ 1.8574

   Kings ........................................... 0.4229

   Lake ............................................ 0.2362

   Lassen .......................................... 0.1183

   Los Angeles .................................... 27.9666

   Madera .......................................... 0.3552

   Marin ........................................... 0.9180

   Mariposa ........................................ 0.0792

   Mendocino ....................................... 0.4099

   Merced .......................................... 0.8831

   Modoc ........................................... 0.0561

   Mono ............................................ 0.0511

   Monterey ........................................ 1.1663

   Napa ............................................ 0.3856

   Nevada .......................................... 0.2129

   Orange .......................................... 5.3423

   Placer .......................................... 0.5034

   Plumas .......................................... 0.1134

   Riverside ....................................... 3.6179

   Sacramento ...................................... 4.1872

   San Benito ...................................... 0.1010

   San Bernardino .................................. 4.5494

   San Diego ....................................... 7.8773

   San Francisco ................................... 3.5335

   San Joaquin ..................................... 2.4690



   San Luis Obispo ................................. 0.6652

   San Mateo ....................................... 2.5169

   Santa Barbara ................................... 1.0745

   Santa Clara ..................................... 5.0488

   Santa Cruz ...................................... 0.7960

   Shasta .......................................... 0.5493

   Sierra .......................................... 0.0345

   Siskiyou ........................................ 0.2051

   Solano .......................................... 0.6694

   Sonoma .......................................... 1.1486

   Stanislaus ...................................... 1.4701

   Sutter/Yuba ..................................... 0.6294

   Tehama .......................................... 0.2384

   Trinity ......................................... 0.0826

   Tulare .......................................... 1.4704

   Tuolumne ........................................ 0.1666

   Ventura ......................................... 1.9311

   Yolo ............................................ 0.5443

   Berkeley ........................................ 0.2688

   Tri-City ........................................ 0.2347

(b) The Department of Finance shall recalculate the resource base used in determining the General Growth
Subaccount allocations to the Health Account, Mental Health Account, and Social Services Account of the local
health and welfare trust fund of each city, county, and city and county for the 1994-95 fiscal year general
growth allocations according to subdivisions (c) and (d).  For the 1995-96 fiscal year and annually thereafter,
the Department of Finance shall prepare the schedule of allocations of growth based upon the recalculation of
the resource base as provided by subdivision (c).

(c) For the Mental Health Account, the Department of Finance shall do all of the following:

(1) Use the following sources as reported by the State Department of Mental Health:

(A) The final December 1992 distribution of resources associated with Institutes for Mental Disease.

(B) The 1990-91 fiscal year state hospitals and community mental health allocations.

(C) Allocations for services provided for under Chapter 1294 of the Statutes of 1989.

(2) Expand the resource base with the following nonrealigned funding sources as allocated among the counties:

(A) Tobacco surtax allocations made under Chapter 1331 of the Statutes of 1989 and Chapter 51 of the Statutes



of 1990.

(B) For the 1994-95 allocation year only, Chapter 1323 of the Statutes of 1990.

(C) 1993-94 fiscal year federal homeless block grant allocation.

(D) 1993-94 fiscal year Mental Health Special Education allocations.

(E) 1993-94 fiscal year allocations for the system of care for children, in accordance with Chapter 1229 of the
Statutes of 1992.

(F) 1993-94 fiscal year federal Substance Abuse and Mental Health Services Administration block grant
allocations pursuant to Subchapter 1 (commencing with Section 10801) of Chapter 114 of Title 42 of the United
States Code.

(d) For the Health Account, the Department of Finance shall use the historical resource base of state funds as
allocated among the counties, cities, and city and county as reported by the State Department of Health Services
in a September 17, 1991, report of Indigent and Community Health Resources.

(e) The Department of Finance shall use these adjusted resource bases for the Health Account and Mental
Health Account to calculate what the 1994-95 fiscal year General Growth Subaccount allocations would have
been, and together with 1994-95 fiscal year Base Restoration Subaccount allocations, CMSP subaccount
allocations, equity allocations to the Health Account and Mental Health Account as adjusted by subparagraph
(E) of paragraph (2) of subdivision (c) of Section 17606.05, and special equity allocations to the Health
Account and Mental Health Account as adjusted by subdivision (e) of Section 17606.15 reconstruct the 1994-95
fiscal year General Growth Subaccount resource base for the 1995-96 allocation year for each county, city, and
city and county.  Notwithstanding any other provision of law, the actual 1994-95 general growth allocations
shall not become part of the realignment base allocations to each county, city, and city and county.  The total
amounts distributed by the Controller for general growth for the 1994-95 allocation year shall be reallocated
among the counties, cities, and city and county in the 1995-96 allocation year according to this paragraph, and
shall be included in the general growth resource base for the 1996-97 allocation year and each fiscal year
thereafter.  For the 1996-97 allocation year and fiscal years thereafter, the Department of Finance shall update
the base with actual growth allocations to the Health Account, Mental Health Account, and Social Services
Account of each county, city, and city and county local health and welfare trust fund in the prior year, and
adjust for actual changes in nonrealigned funds specified in subdivision (c) in the year prior to the allocation
year.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 201.5, eff. June 30, 1991.  Amended by Stats.1991, c. 611
(A.B.1491), § 102, eff. Oct. 7, 1991; Stats.1993, c. 100 (S.B.463), § 23, eff. July 13, 1993; Stats.1997, c. 484
(S.B.651), § 6, eff. Sept. 25, 1997.)
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§ 17606.15. Local health and welfare trust fund accounts; allocation schedules for specified counties 

     •     Historical Notes     •     Research References

(a) For the first fiscal year in which funds are deposited into the Special Equity Subaccount in the Sales Tax
Growth Account in the Local Revenue Fund, the Controller shall allocate funds on a monthly basis from the
Special Equity Subaccount to the account of the local health and welfare trust fund designated by each recipient
county in accordance with the following schedule:

                                               Allocation

   County                                      Percentage

   Orange ...................................... 49.505

   San Diego ................................... 39.604

   Santa Clara ................................. 10.891

(b) For the fiscal year following the first fiscal year in which funds are deposited into the Special Equity
Subaccount, the Controller shall first allocate any amount deposited pursuant to Section 17605.08 in accordance
with the schedule described in subdivision (a).

(c) For each fiscal year following the first fiscal year in which funds are deposited into the Special Equity
Subaccount in the Sales Tax Growth Account in the Local Revenue Fund, after fulfilling the obligations set
forth in subdivision (b), the Controller shall allocate all funds remaining in that subaccount to the account of the
local health and welfare trust fund designated by each recipient county in accordance with the following
schedule:

                                               Allocation

   County                                      Percentage

   Orange ...................................... 28.169

   San Diego ................................... 56.338

   Santa Clara ................................. 15.493

(d) Notwithstanding any other subdivision of this section, the Controller shall not allocate from the Special
Equity Subaccount of the Sales Tax Growth Account in the Local Revenue Fund any amount that, in
conjunction with matching funds allocated pursuant to Section 17606.20, comprises a cumulative total of more
than the amounts in the following schedule:



   County                                      Allocation

   Orange .................................... $13,000,000

   San Diego .................................  20,000,000

   Santa Clara ...............................   5,500,000

(e) For purposes of calculating the poverty-population shortfall as required by subdivision (c) of Section
17606.05, counties receiving funds pursuant to this section shall inform the Department of Finance of the
amount from each county's special equity allocation that has been deposited into the health subaccount of the
health and welfare trust fund that shall be credited to the indigent health resource base and the community
resource base.

CREDIT(S)
(Added by Stats.1993, c. 100 (S.B.463), § 25, eff. July 13, 1993.  Amended by Stats.1997, c. 484 (S.B.651), § 7,
eff. Sept. 25, 1997.)

Historical Notes

Historical And Statutory Notes

2001 Main Volume
Section 28 of Stats.1993, c. 100 (S.B.463), describing conditions under which the provisions of that

chapter are inoperative, is set out in the Historical and Statutory Notes under Health and Safety Code
§ 1797.112.

Former § 17606.15, added by Stats.1991, c. 89, § 201.5, amended by Stats.1991, c. 611, § 103, relating
to allocations from the growth account to Orange County and to equity adjustments for specified
counties, was repealed by Stats.1993, c. 100 (S.B.463), § 24, eff. July 13, 1993.

Research References

Cross References

State funds, see Government Code § 16300 et seq.
2001 Main Volume

§ 17606.20. Vehicle license fee growth account; allocations to local governments 

     •     Historical Notes     •     Research References

(a) On or before the 27th day of each month, the Controller shall allocate money to each county, city, and city
and county, as general purpose revenues, from revenues deposited in the Vehicle License Fee Growth Account
in the Local Revenue Fund in amounts that are proportional to each county's, city's, or city and county's total
allocation from the Sales Tax Growth Account, except amounts provided pursuant to Section 17605.

(b) Notwithstanding subdivision (a), for the 1998-99 fiscal year and fiscal years thereafter, if, after meeting the
requirements of Section 17605, there are no funds remaining in the Sales Tax Growth Account to allocate to
each county, city, and city and county pursuant to subdivisions (a) and (b) of Section 17605.07, Section
17605.08, or Section 17605.10, the Controller shall allocate the revenues deposited in the Vehicle License Fee
Growth Account to each county, city, and city and county, as general purpose revenues, in the following
manner:



(1) The Controller shall determine the amount of sales tax growth in the 1996-97 fiscal year which exceeded the
requirements of Section 17605 in the 1996-97 fiscal year.

(2) The Controller shall determine the amount of sales tax growth allocated in the 1996-97 fiscal year to the
County Medical Services Subaccount pursuant to subdivisions (a) and (b) of Section 17605.7, and to the
Indigent Health Equity, Community Health Equity, Mental Health Equity, State Hospital Mental Health Equity,
General Growth, and Special Equity Subaccounts pursuant to Section 17605.10.

(3) The Controller shall compute percentages by dividing the amounts determined in paragraph (2) by the
amount determined in paragraph (1).

(4) For calculation purposes related to paragraph (5), the Controller shall apply the percentages determined in
paragraph (3) to revenues in the Vehicle License Fee Growth Account to determine the amount of vehicle
license fee growth revenues attributable to the County Medical Services , Indigent Health Equity, Community
Health Equity, Mental Health Equity, State Hospital Mental Health Equity, General Growth, and Special Equity
Subaccounts.  This paragraph shall not require the Controller to deposit vehicle license fee growth revenues into
the subaccounts specified in this paragraph, and is solely for determining the distribution of vehicle license
growth revenues to each county, city, and city and county.

(5) On or before the 27th day of each month, the Controller shall allocate money to each county, city, and city
and county, as general purpose revenues, from revenues deposited in the Vehicle License Fee Growth Account
in the Local Revenue Fund.  These allocations shall be determined based on schedules developed by the
Department of Finance pursuant to Sections 17606.05 and 17606.10, in consultation with the California State
Association of Counties.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 201.5, eff. June 30, 1991.  Amended by Stats.1991, c. 611
(A.B.1491), § 104, eff. Oct. 7, 1991; Stats.1993, c. 100 (S.B.463), § 26, eff. July 13, 1993; Stats.1998, c. 642
(S.B.1648), § 3.)

Historical Notes

Historical And Statutory Notes

2001 Main Volume
For conditions rendering the provisions of Stats.1991, c. 89, inoperative, see Historical and Statutory

Notes under Welfare and Institutions Code § 5600.
Section 28 of Stats.1993, c. 100 (S.B.463), describing conditions under which the provisions of that

chapter are inoperative, is set out in the Historical and Statutory Notes under Health and Safety Code
§ 1797.112.

Research References

Cross References

Deposits to County Medical Services Subaccount, see Welfare and Institutions Code § 17605.051.
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Article 9. County Matching Fund Requirements

§ 17608.05. County mental health account; schedule for matching fund deposits; reductions; elections not



to apply funds for programs 

     •     Historical Notes

(a) As a condition of deposit of funds from the Sales Tax Account of the Local Revenue Fund into a county's
local health and welfare trust fund mental health account, the county or city shall deposit each month local
matching funds in accordance with a schedule developed by the State Department of Mental Health based on
county or city standard matching obligations for the 1990-91 fiscal year for mental health programs.

(b) A county, city, or city and county may limit its deposit of matching funds to the amount necessary to meet
minimum federal maintenance of effort requirements, as calculated by the State Department of Mental Health,
subject to the approval of the Department of Finance.  However, the amount of the reduction permitted by the
limitation provided for by this subdivision shall not exceed twenty-five million dollars ($25,000,000) per fiscal
year on a statewide basis.

(c) Any county, city, or city and county that elects not to apply maintenance of effort funds for community
mental health programs shall not use the loss of these expenditures from local mental health programs for
realignment purposes, including any calculation for poverty-population shortfall for clause (iv) of subparagraph
(B) of paragraph (2) of subdivision (c) of Section 17606.05.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 201.5, eff. June 30, 1991.  Amended by Stats.1991, c. 611
(A.B.1491), § 105, eff. Oct. 7, 1991; Stats.1993, c. 64 (S.B.627), § 52, eff. June 30, 1993; Stats.1996, c. 6
(S.B.681), § 11.)

Historical Notes

Historical And Statutory Notes

2001 Main Volume
For conditions rendering the provisions of Stats.1991, c. 89, inoperative, see Historical and Statutory

Notes under Welfare and Institutions Code § 5600.
An amendment of this section by § 11 of Stats.1995, c. 916 (A.B.858), failed to become operative under

the provisions of § 12 of that Act.
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§ 17608.10. County account; schedule for matching fund deposits 

     •     Historical Notes

(a) As a condition of deposit of funds from the Sales Tax Account of the Local Revenue Fund into a county's or
city's local health and welfare trust fund account, a county or city shall deposit county or city general purpose
revenues into the health account each month equal to one-twelfth of the amounts set forth in the following
schedule:

     Jurisdiction                                      Amount

     Alameda ................................... $ 20,545,579



     Alpine .......................................... 21,465

     Amador ......................................... 278,460

     Butte .......................................... 724,304

     Calaveras ............................................ 0

     Colusa ......................................... 237,754

     Contra Costa ................................ 10,114,331

     Del Norte ....................................... 44,324

     El Dorado ...................................... 704,192

     Fresno ...................................... 10,404,113

     Glenn ........................................... 58,501

     Humboldt ....................................... 589,711

     Imperial ....................................... 772,088

     Inyo ........................................... 561,262

     Kern ......................................... 7,623,407

     Kings .......................................... 466,273

     Lake ........................................... 118,222

     Lassen ......................................... 119,938

     Los Angeles ................................ 159,324,707

     Madera .......................................... 81,788

     Marin ........................................ 1,196,515

     Mariposa ............................................. 0

     Mendocino ...................................... 347,945

     Merced ......................................... 858,484

     Modoc ........................................... 70,462

     Mono ........................................... 409,928

     Monterey ..................................... 3,367,970

     Napa ........................................... 546,957

     Nevada .......................................... 96,375

     Orange ...................................... 15,727,317

     Placer ......................................... 368,490



     Plumas .......................................... 66,295

     Riverside .................................... 7,365,244

     Sacramento ................................... 7,128,508

     San Benito ........................................... 0

     San Bernardino ............................... 4,316,679

     San Diego .................................... 4,403,290

     San Francisco ............................... 39,363,076

     San Joaquin .................................. 2,469,934

     San Luis Obispo .............................. 1,359,837

     San Mateo .................................... 6,786,043

     Santa Barbara ................................ 3,794,166

     Santa Clara ................................. 13,203,375

     Santa Cruz ................................... 2,053,729

     Shasta ......................................... 184,049

     Sierra ........................................... 7,330

     Siskiyou ....................................... 287,627

     Solano ......................................... 115,800

     Sonoma ......................................... 438,234

     Stanislaus ................................... 3,510,803

     Sutter ......................................... 674,240

     Tehama ......................................... 446,992

     Trinity ........................................ 292,662

     Tulare ....................................... 1,547,481

     Tuolumne ....................................... 305,830

     Ventura ...................................... 4,185,070

     Yolo ......................................... 1,081,388

     Yuba ........................................... 187,701

     Berkeley ..................................... 1,953,018

     Long Beach ........................................... 0

     Pasadena ............................................. 0

(b) As an additional condition of deposit of funds from the Sales Tax Account of the Local Revenue Fund into a



county's or city's local health and welfare trust fund, a county or city shall deposit each month an amount of
county or city general purpose revenues at least equal to the amount of funds transferred by the Controller each
month to the county or city pursuant to Article 5 (commencing with Section 17604).

(c) As an additional condition of deposit of funds from the Sales Tax Account of the Local Revenue Fund into a
county's or city's local health and welfare trust fund account, a county or city shall deposit each month into the
mental health account of the local health and welfare trust fund account an amount of county or city general
purpose revenues at least equal to the amount of funds transferred pursuant to subdivision (d) of Section 17604
to the county.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 201.5, eff. June 30, 1991.  Amended by Stats.1991, c. 611
(A.B.1491), § 106, eff. Oct. 7, 1991; Stats.1992, c. 719 (A.B.1012), § 16, eff. Sept. 15, 1992; Stats.1992, c. 720
(A.B.2476), § 4, eff. Sept. 15, 1992; Stats.1997, c. 484 (S.B.651), § 8, eff. Sept. 25, 1997.)

Historical Notes

Historical And Statutory Notes

2001 Main Volume
For conditions rendering the provisions of Stats.1991, c. 89, inoperative, see Historical and Statutory

Notes under Welfare and Institutions Code § 5600.
Section affected by two or more acts at the same session of the legislature, see Government Code §

9605.
Section 1 of Stats.1992, c. 720 (A.B.2476), provides:
"It is the intent of the Legislature that:
"(a) The amount of Cigarette and Tobacco Products Surtax Funds allocated to county mental health

programs in the 1991-92 fiscal year, that on July 1, 1992, are deleted and transferred to other
programs, shall be replaced to the extent funds are identified for this purpose, and distributed
consistent with the allocations defined in Chapter 1331 of the Statutes of 1989, Chapter 51 of the
Statutes of 1990, and Chapter 1323 of the Statutes of 1990.  Federal funds shall not be used for
supplantation, as defined by federal law.

"(b) To the extent permitted by federal law and regulations, funds received under the 1992 federal fiscal
year award for the mental health portion of the Alcohol, Drug Abuse, and Mental Health
Administration Block Grant that exceed the amount appropriated in the Budget Act of 1992, and
including any funds that may be retroactive to October 1, 1991, except funds provided for
administrative support, be allocated by the State Department of Mental Health, in consultation with
the California Mental Health Directors Association, so that federal requirements for program
development are met and the requirements of subdivision (a) are met.

"(c) Procedures be developed for greater compliance with vehicle license fee laws in order to increase
the amount of Vehicle License Fee collections, and that the resulting increased receipts be deposited
into the Local Revenue Fund for mental health purposes.

"(d) Nothing in this section shall be construed to require the department to violate federal law in the
allocation of federal funds from the Alcohol, Drug Abuse, and Mental Health Administration block
grant."

2001 Main Volume

§ 17608.15. Growth account funds; matching fund requirements 

     •     Historical Notes

As a condition of the deposit of Sales Tax Growth Account funds into the local health and welfare trust fund



accounts, a county or city or city and county shall deposit, each month, local matching funds that are sufficient
to permit the disbursement from the local health and welfare trust fund accounts amounts that are equivalent to
the growth of revenue in the sales tax and vehicle license fees allocated pursuant to Section 11001.5 of the
Revenue and Taxation Code to the trust fund accounts and the county general funds.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 201.5, eff. June 30, 1991.  Amended by Stats.1993, c. 100 (S.B.463),
§ 27, eff. July 13, 1993.)

Operative Effect

For conditions rendering the provisions of Stats.1993, c. 100 inoperative, see
Stats.1993, c. 100 (S.B.463), § 28, eff. July 13, 1993.

Historical Notes

Historical And Statutory Notes

2001 Main Volume
For conditions rendering the provisions of Stats.1991, c. 89, inoperative, see Historical and Statutory

Notes under Welfare and Institutions Code § 5600.
Section 28 of Stats.1993, c. 100 (S.B.463), describing conditions under which the provisions of that

chapter are inoperative, is set out in the Historical and Statutory Notes under Health and Safety Code
§ 1797.112.
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Article 10. Expenditure Limitations And Reports

§ 17609. Purposes of funds 

     •     Historical Notes

Funds deposited into a county's health and welfare trust fund accounts may be expended only for the purposes
of providing those mental health, public health, indigent health care, social services, and juvenile justice
programs transferred or otherwise financed pursuant to the realignment established under Chapters 89 and 91 of
the Statutes of 1991.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 201.5, eff. June 30, 1991.  Amended by Stats.1991, c. 611
(A.B.1491), § 107, eff. Oct. 7, 1991.)

Historical Notes

Historical And Statutory Notes
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For conditions rendering the provisions of Stats.1991, c. 89, inoperative, see Historical and Statutory

Notes under Welfare and Institutions Code § 5600.
2001 Main Volume



§ 17609.01. Exclusive purpose of funds 

Except as provided in Section 17600.20, funds deposited in the health account may be expended only for public
health and indigent health care services.

CREDIT(S)
(Added by Stats.1991, c. 611 (A.B.1491), § 108, eff. Oct. 7, 1991.)
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§ 17609.05. Periodic reports; verification 

     •     Historical Notes

(a) Each county, city, or city and county shall file with the Controller quarterly and annual reports of trust fund
deposits and disbursements within 60 days after the end of the quarter.

(b) The Controller shall verify deposits and notify appropriate state agencies upon request of deficits in
deposits.  The next scheduled allocations shall not be made until deposits are made accordingly.  Reports shall
be forwarded to the appropriate state department for expenditure verification.

CREDIT(S)
(Added by Stats.1991, c. 89 (A.B.1288), § 201.5, eff. June 30, 1991.  Amended by Stats.1991, c. 611
(A.B.1491), § 109, eff. Oct. 7, 1991; Stats.1993, c. 589 (A.B.2211), § 202; Stats.1993, c. 728 (A.B.1728), § 4,
eff. Oct. 4, 1993.)

Historical Notes

Historical And Statutory Notes
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For conditions rendering the provisions of Stats.1991, c. 89, inoperative, see Historical and Statutory

Notes under Welfare and Institutions Code § 5600.
Subordination of legislation by Stats.1993, c. 589 (A.B.2211), to other 1993 legislation, see Historical

and Statutory Notes under Business and Professions Code § 1680.
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§ 17609.09. Remittance advice upon distributions 

Whenever a distribution is made to counties, cities, and cities and counties, the Controller shall provide a
remittance advice, identifying the amounts that are provided from each account or subaccount in the Local
Revenue Fund and identifying the account in the local health and welfare trust fund into which the funds shall
be deposited.

CREDIT(S)
(Added by Stats.1993, c. 728 (A.B.1728), § 5, eff. Oct. 4, 1993.)
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§ 17609.10. Administrative costs 



The Controller shall charge actual administration costs for the implementation and maintenance of this part and
subsequent related legislation to the Local Revenue Fund prior to all allocations.  These charges shall be
reviewed and approved annually by the Department of Finance.

CREDIT(S)
(Added by Stats.1991, c. 611 (A.B.1491), § 110, eff. Oct. 7, 1991.)
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Collateral References:

 Am Jur 2d (Rev) Adoption §§111 et seq.

Part 6. Miscellaneous Provisions

Chapter 6. Seriously Emotionally Disturbed Children: 24-Hour Out-Of-Home Care

§ 18350. Payments for twenty-four hour out-of-home care; limitations 

     •     Historical Notes     •     Research References

(a) Payments for 24-hour out-of-home care shall be provided under this chapter on behalf of any seriously
emotionally disturbed child who has been placed out-of-home pursuant to an individualized education program
developed under Section 7572.5 of the Government Code.  These payments shall not constitute an aid payment
or aid program.

(b) Payments shall only be made to children placed in privately operated residential facilities licensed in
accordance with the Community Care Facilities Act.1

(c) Payments for care and supervision shall be based on rates established in accordance with Sections 11460 to
11467, inclusive.

(d) Payments for 24-hour out-of-home care under this section shall not result in any cost to the seriously
emotionally disturbed child or his or her parent or parents.

CREDIT(S)
(Added by Stats.1985, c. 1274, § 15, eff. Sept. 30, 1985.  Amended by Stats.1989, c. 1294, § 22; Stats.1990, c.
46 (S.B.1176), § 12, eff. April 10, 1990.)
1Health and Safety Code § 1500 et seq.

Historical Notes

Historical And Statutory Notes

2001 Main Volume
Severability provisions of Stats.1989, c. 1294, see Historical and Statutory Notes under Welfare and

Institutions Code § 5407.
Former § 18350, added by Stats.1965, c. 1784, § 5, amended by Stats.1965, c. 2052, p. 4791, § 3,

derived from former § 2380, added by Stats.1961, c. 1447, p. 3294, § 1, related to the purpose of the
chapter on community services for older persons and was repealed by Stats.1973, c. 1080, § 3.  See
Welfare and Institutions Code § 9000 et seq.



Research References

Cross References

Computation and payment of aid grants, administration, see Welfare and Institutions Code § 11460.
Review of determination of eligibility for payment, see Welfare and Institution Code § 18354.

Code Of Regulations References

Pupils with disabilities,
Financial responsibilities, mental health services, see 2 Cal. Code of Regs.§ 60200.
LEA Identification and Placement of a Seriously Emotionally Disturbed Pupil, see 2 Cal. Code of

Regs. § 60100.
2001 Main Volume

Collateral References:

Witkin, Summary (9th ed) P & C §14

§ 18351. Issuance of warrants; authorization documents; reports 

     •     Historical Notes     •     Research References

(a) Payments shall be issued by the county welfare department to residential care providers upon receipt of
authorization documents from the State Department of Mental Health or a designated county mental health
agency.  The county welfare department located in the same county as the county mental health agency
designated to provide case management services shall be responsible for payment under this section.
Authorization documents shall be submitted directly to the county welfare department clerical unit responsible
for issuance of warrants and shall include information sufficient to demonstrate that the child meets all
eligibility criteria established in regulations by the State Department of Mental Health, developed in
consultation with the State Department of Education.

(b) The county welfare department shall submit reports to the State Department of Social Services for
reimbursement of payments issued to seriously emotionally disturbed children for 24-hour out-of-home care.

CREDIT(S)
(Added by Stats.1985, c. 1274, § 15, eff. Sept. 30, 1985.)

Historical Notes

Historical And Statutory Notes

2001 Main Volume
Former § 18351, added by Stats.1965, c. 1784, § 5, amended by Stats.1965, c. 2059, p. 4802, § 3;

Stats.1971, c. 1593, p. 3420, § 588, operative July 1, 1973, derived from former § 2381, added by
Stats.1961, c. 1447, p. 3294, related to state funds, local matching funds, and approval of local plans
for community services for older persons and was repealed by Stats.1973, c. 1080, § 3.  See, Welfare
and Institutions Code § 9000 et seq.

Research References



Cross References

Department of Social Services, generally, see Welfare and Institutions Code§ 10550 et seq.
2001 Main Volume

Collateral References:

Witkin, Summary (9th ed) P & C §14

§ 18352. Agreements with other local agencies 

     •     Historical Notes     •     Research References

County welfare departments may, at their option and with approval of the State Department of Social Services
and other appropriate agencies, enter into agreements with other local agencies for the delivery of a single
payment for all related services for a seriously emotionally disturbed child to a residential care provider.

CREDIT(S)
(Added by Stats.1985, c. 1274, § 15, eff. Sept. 30, 1985.)

Historical Notes

Historical And Statutory Notes

2001 Main Volume
Former § 18352, added by Stats.1965, c. 1784, § 5, amended by Stats.1965, c. 2059, p. 4803, § 4,

derived from former § 2382, added by Stats.1961, c. 1447, p. 3294, § 1, related to definitions of
public agencies, older person, and senior activity center for chapter on community services for older
persons and was repealed by Stats.1973, c. 1080, § 3.  See Welfare and Institutions Code§ 9000 et
seq.

Research References

Cross References

Department of Social Services, generally, see Welfare and Institutions Code§ 10550 et seq.
Payments for twenty-four hour out of home care, see Welfare and Institutions Code § 18350.
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§ 18353. Identification of facilities; placements 

     •     Historical Notes

When an individualized education program calls for 24-hour out-of-home care, the county welfare department
shall provide assistance, as necessary, in identifying a facility suited to the child's needs and in placing the child
in the facility.

CREDIT(S)
(Added by Stats.1985, c. 1274, § 15, eff. Sept. 30, 1985.)

Historical Notes



Historical And Statutory Notes

2001 Main Volume
Former § 18353, added by Stats.1965, c. 1784, § 5, amended by Stats.1966, 1st Ex.Sess., c. 122, p. 609,

§ 9; Stats.1971, c. 1593, p. 3420, § 589, operative July 1, 1973, derived from former § 2383, added
by Stats.1961, c. 1447, p. 3294, § 1, related to criteria for approval of projects and evaluation of
proposals for community services for older persons and was repealed by Stats.1973, c. 1080, § 3.
See Welfare and Institutions Code § 9000 et seq.

2001 Main Volume

Collateral References:

Witkin, Summary (9th ed) P & C §14

§ 18354. Review of determination of eligibility for payment 

     •     Historical Notes     •     Research References

(a) If a provider of 24-hour out-of-home care to a child who has been placed pursuant to Section 7572.5 of the
Government Code in a 24-hour out-of-home placement disputes an action of the designated county mental
health agency regarding the providers eligibility for payment, the provider may request a review of the issue by
the designated county mental health agency.  Designated county mental health agencies may establish policies
and procedures, as may be necessary, to implement this subdivision.

(b) If the issue remains unresolved after the review by the designated county mental health agency, then the
provider may request a review of the issue by the State Department of Mental Health.  The Director of Mental
Health may establish policies and procedures, as may be necessary, to implement this subdivision.  The review
under this subdivision shall be limited to the issue of whether the eligibility for payment criteria established by
the State Department of Mental Health was correctly applied.

CREDIT(S)
(Added by Stats.1985, c. 1274, § 15, eff. Sept. 30, 1985.)

Historical Notes

Historical And Statutory Notes

2001 Main Volume
Former § 18354, added by Stats.1965, c. 1784, § 5, amended by Stats.1971, c. 1593, p. 3421, § 590,

operative July 1, 1973, related to the annual report of the department on community services for
older persons and was repealed by Stats.1973, c. 1080, § 3.  See Welfare and Institutions Code §
9000 et seq.

Research References

Cross References

Payments for twenty-four hour out-of-home care, see Welfare and Institutions Code § 18350.
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§ 18355. Funding 



     •     Historical Notes     •     Research References

Notwithstanding any other provision of the law, 24-hour out-of-home care for seriously emotionally disturbed
children who are placed in accordance with Section 7572.5 of the Government Code shall be funded from a
separate appropriation in the budget of the State Department of Social Services in order to fund both 24-hour
out-of-home care payment and local administrative costs.  Reimbursement for 24-hour out-of-home care
payment costs shall be from that appropriation, subject to the same sharing ratio as prescribed in subdivision (c)
of Section 15200, and available funds.  Reimbursements for local administrative costs shall also be from that
appropriation, subject to the same sharing ratio as prescribed in Section 15204.2 for the Aid to Families with
Dependent Children program, and available funds.

CREDIT(S)
(Added by Stats.1985, c. 1274, § 15, eff. Sept. 30, 1985.)

Historical Notes

Historical And Statutory Notes
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Former § 18355, added by Stats.1965, c. 1784, § 5, derived from former § 2385, added by Stats.1961, c.

1447, p. 3295, § 1, related to private grants for community services for older persons and was
repealed by Stats.1973, c. 1080, § 3.  See Welfare and Institutions Code § 9000 et seq.

Research References

Cross References

Department of Social Services, generally, see Welfare and Institutions Code§ 10550 et seq.
State funds, see Government Code § 16300 et seq.
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§ 18355.5. Reimbursement to county from multiple sources; restrictions upon 

     •     Historical Notes

Notwithstanding any other provision of law, counties shall not claim reimbursement pursuant to Part 7
(commencing with Section 17500) of Division 4 of Title 2 of the Government Code for costs of 24-hour
out-of-home care for seriously emotionally disturbed children who are placed in accordance with Section
7572.5 of the Government Code, if those costs are claimed by the county under this chapter and the county
receives reimbursement for those costs through the Local Revenue Fund established pursuant to Section 17600.

CREDIT(S)
(Added by Stats.2005, c. 78 (S.B.68), § 36.5, eff. July 19, 2005.)

Historical Notes

Historical And Statutory Notes

2005 Legislation
For urgency effective and other uncodified provisions relating to Stats.2005, c. 78 (S.B.68), see

Historical and Statutory Notes under Education Code § 8227.



§ 18356. Out-of-state placements; reports 

     •     Historical Notes     •     Research References

(a) When a local mental health department places a client out-of-state pursuant to Chapter 26.5 (commencing
with Section 7570) of Division 7 of Title 1 of the Government Code, it shall prepare a report for the Director of
Mental Health.  The report shall be sent to the State Department of Mental Health within 15 days after the
actual placement.

(b) The report shall summarize the local mental health department's efforts to locate, develop, or adapt an
appropriate program for the client within the state.  The report shall also identify the circumstances which led to
out-of-state placement, including the child's experience with California placements, distance from the child's
family, child treatment needs which cannot be met in a California placement, and any other factors leading to
the placement.

(c) The report shall identify any special circumstances, such as legal interventions, including mediation
hearings, fair hearings, compliance complaints, or any other legal procedure resulting in an order which
mandates the child's placement out of state.

(d) The report shall identify provisions for case management, case supervision, and family visitation in the case
of out-of-state placements.

CREDIT(S)
(Added by Stats.1990, c. 737 (A.B.3596), § 2.)

Historical Notes

Historical And Statutory Notes
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Former § 18356, added by Stats.1965, c. 1784, § 5, derived from former § 2386, added by Stats.1961, c.

1447, p. 3295, § 1, related to the construction or acquisition of facilities and the raising of funds for
community services for older persons and was repealed by Stats.1973, c. 1080, § 3.  See Welfare and
Institutions Code § 9000 et seq.

Research References

Code Of Regulations References

Pupils with disabilities, financial responsibilities, mental health services, see 2 Cal. Code of Regs. §
60200.
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Collateral References:

Witkin, Summary (9th ed) P & C §14

Chapter 12.8. Interagency Children's Services Act



Article 1. General Provision And Definitions

§ 18986. Short title 

     •     Research References

This chapter shall be known and may be cited as the Presley-Brown Interagency Children's Services Act.

CREDIT(S)
(Added by Stats.1989, c. 1303, § 1.)

Research References

Cross References

Title of statutes, single subject matter requirement, see Const. Art. 4, § 9.

Collateral References:
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§ 18986.1. Legislative findings and declarations 

The Legislature finds and declares all of the following:

(a) According to Policy Analysis of California Education (PACE):

(1) In 1988, California had a population of 7.4 million children; by the year 2000, the population of California's
children will rise to 8.7 million, a 22-percent increase; California's share of children increased from one out of
nine in the United States to one out of eight.  By 1995, California school enrollment will equal the total
enrollment of the 24 smallest states.

(2)(A) California's children are becoming more linguistically, culturally, and ethnically diverse.  A majority of
California's children are now minorities and the fastest growing are Hispanics and Asians.

(B) By the year 2000, 42 percent of the children in California will be Caucasian, 13 percent will be Asian, 36
percent will be Hispanic, and 9 percent will be Black.

(C) One-fourth of California school children speak a language other than English at home.

(3) The number of immigrant children in California is the largest of any state and that number is growing.
California receives 27 percent of the nation's immigrants but has only 11 percent of the nation's population.
The experience of immigrants from different cultures will vary and requires different public policies.

(4) Since 1980, the number of children in poverty in California has increased 50 percent and is now 23 percent
above the national average.  Poverty is associated with numerous problems, including low educational
performance, poor nutrition, child abuse, and delinquency.

(5) There has been an alarming increase in extremely vulnerable children.  Ten to 15 percent of infants born in
public hospitals in large cities are drug-or alcohol-addicted.  These children require intensive services and are
overwhelming California's foster care capacity.



(6) There have been major changes from the past in female and teenage work behavior.  The high percentage
(54 percent) of children with both parents working means that the quality of child care is very important.  By
the year 2000, 60 percent of parents will work full time.  Publicly supported child care, however, covers only 8
percent of the eligible low-income population.  The growth in the number of teenagers working (about 45
percent work 16 hours or more a week) leaves less time for leisure activities or homework.

(b) There is no adequate comprehensive system for the delivery of services to children and youth; instead,
services to children are provided by various departments and agencies at both the state and county levels, often
without appropriate collaboration, resulting in gaps in services and program duplication.

(c) Too often, resources are not available to provide preventive services to children and families which would
alleviate the need for a more costly response to a later crisis.  The current service delivery system promotes
intervention at the latest, most costly, and least effective point.  A greater focus on prevention rather than
intervention maximizes the expenditure of state funds and results in the provision of more effective services to
children.

(d) The facts and trends cited in this section require the state's major policies and institutions to engage in
planning and coordinating services to meet the needs of the state's growing and changing population of children
and to develop alternative ways of organizing and allocating resources for services.

CREDIT(S)
(Added by Stats.1989, c. 1303, § 1.)

§ 18986.2. Legislative intent; goal of collaborative delivery system of services 
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It is the intent of the Legislature, in enacting this chapter, to encourage the development of a comprehensive and
collaborative delivery system of services to children and youths at the state and local level and to offer fiscal
incentives in the form of waivers and negotiated contracts to encourage collaboration.  The goal of that
collaborative system shall be to:

(a) Develop a service delivery plan which emphasizes preventive and early intervention services that maximize
the healthy development of children and minimize the long-term need for public resources.

(b) Allow for flexibility of expenditures in public funds.

(c) Emphasize local decisionmaking and provide for greater flexibility to local government in designing
delivery systems.

(d) Provide for a continuum of family-centered, child-focused services through public/private partnerships
within the community.

(e) Minimize duplicate administrative systems.

(f) Identify gaps in services to target populations.

(g) Provide case management services to children and families with multiple needs.

(h) Involve school districts in the planning and delivery of coordinated services for children.

CREDIT(S)
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§ 18986.3. Definitions 
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For purposes of this chapter, the following definitions shall apply:

(a) "Children's services" means any services provided by any state or local agency or private entity for the
health, safety, or well-being of minors.

(b) "Council" means an interagency children's services coordinating council established pursuant to Section
18986.10.

(c) "Secretary of Child Development and Education" means a cabinet level officer appointed by the Governor.
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Article 2. County Interagency Collaboration

§ 18986.10. Establishment of coordination council 

     •     Research References

The board of supervisors of any county or city and county may establish an interagency children's services
coordination council.
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§ 18986.11. Membership of coordination council 

A council shall be comprised of, but not be limited to, the following members:

(a) Persons responsible for management of the following county functions:

(1) Alcohol and drug programs.

(2) Children's services.

(3) Housing and redevelopment.

(4) Mental health services.

(5) Probation.

(6) Public health services.

(7) Welfare or public social services.

(b) The presiding judge of the county's juvenile court.

(c) The superintendent of the county office of education and at least one superintendent of a unified school
district within the county.

(d) A prosecuting attorney of the county or city and county.

(e) A representative of a private nonprofit corporation which has a goal of entering into a public private
partnership with the county to meet the needs of children that are not adequately met by existing public or
private funds.

(f) One member of the county board of supervisors.

(g) A representative of law enforcement.

(h) A representative of the local child abuse council.

(i) A representative of a local planning agency participating in the California Early Intervention Program
pursuant to Subchapter VIII (commencing with Section 1471) of Chapter 33 of Title 20 of the United States
Code.

(j) A representative of the local child care resource and referral agency or other local child care coordinating
group.

(k) A representative, or representatives, of one or more community-based organizations with ties to the ethnic
communities served in the area.

CREDIT(S)
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§ 18986.12. Meetings of coordination council 
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(a) The council shall convene monthly and shall, in addition, convene at least two public meetings annually
inviting public testimony.

(b) Meetings of the council shall be convened by an executive director who is appointed by the county board of
supervisors.

CREDIT(S)
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§ 18986.13. Existing interagency children's services coordinating body; designation as coordination
council; modification 
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The county board of supervisors may designate an existing, duly established interagency children's services
coordinating body as the county's interagency children's services coordination council as authorized by Section
18986.10.  However, the membership, responsibilities, and duties of that existing body shall be modified by the
board as necessary to conform to the requirements of this chapter.
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§ 18986.14. Duties of coordination council 



The council's duties shall include, but not be limited to, the following:

(a) Ensuring collaboration and countywide planning for the provision of children's services.

(b) Identifying those agencies that have a significant joint responsibility in providing services to children and
families.

(c) Identifying gaps in services to specific populations.

(d) Developing policies and setting priorities to ensure service effectiveness.

(e) Implementing public and private collaborative programs whenever possible.

(f) Providing for countywide interagency case management to coordinate resources, especially for those
children and their families who are using the services of more than one agency concurrently.

(g) Identify, coordinate with, and, where feasible, integrate with existing children's services groups and other
coordinating bodies.

CREDIT(S)
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§ 18986.15. Program by counties for phasing in coordinated children's services system; plan for
coordinated children's services; proposal for development of system 

Each county wishing to participate under this chapter shall develop a three-year program for phasing in a
coordinated children's services system.

(a) A plan for coordinated children's services may include proposals to combine and coordinate services to one
or more of the following special populations of children provided by two or more existing local service
agencies:

(1) Abused or neglected children and those at risk of abuse or neglect.

(2) Children in foster care or at risk of entering foster care.

(3) Children requiring mental health services.

(4) Children needing health care services delivered by local maternal and child health services, including, but
not limited to, services provided under the California Children's Services Program, the Child Health and
Disability Prevention Program, and perinatal services.

(5) Delinquent, status offender, and homeless minors.

(6) Minors in need of job training and placement services.

(7) School dropouts, or those at risk of dropping out.

(8) Infants born with identified drug dependencies and children with known histories of substance abuse.

(9) Children with developmental disabilities.

(10) Children in need of preschool or child care services.



(b) Plans shall include all of the following:

(1) Use of existing service capabilities within the various agencies currently serving children's needs in the
county.

(2) Interagency collaboration and program consolidation among publicly and privately funded agencies
providing services to children.

(3) Appropriate interagency protocols and agreements.

(4) Services for the most vulnerable or at-risk children.

(5) Services which permit children to reside in their usual family setting whenever possible and in their best
interest.

(6) Components designed to promote an effective case management system.

(7) Estimates of cost benefits and cost avoidance of the program proposal.

(8) A specific list of the benefits to children under the plan, including objective measures of successful outcome
and program effectiveness.

(c) No later than July 1 of each year, any county that wishes to participate pursuant to this chapter shall submit
to the county board of supervisors a program proposal for the development of a coordinated system of children's
services.

CREDIT(S)
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Article 3. Waivers

§ 18986.20. Requests for waiver; state regulations hindering coordination of children's services;
negotiated contracts; reallocation of existing resources 

     •     Research References

(a) Any county that wishes to participate under this chapter and that develops a three-year program of
coordinated children's services pursuant to Section 18986.15, may, as a part of its plan, request a waiver of
existing state regulations pertaining to requirements which hinder coordination of children's services.  The
county may also request authorization to enter into a negotiated contract which enables the repositioning and
reallocation of existing resources to facilitate integrated case management and coordination among participating
agencies.

(b) Requests for waivers or negotiated contracts shall be submitted in writing, with a detailed description of the
county's plan for coordinated children's services and a detailed description of the need for the waiver or
negotiated contract to the Secretary of the Health and Welfare Agency, the Superintendent of Public Instruction,
the Attorney General, the Secretary of the Youth and Adult Correctional Agency, and the Secretary of Child
Development and Education.  Requests for negotiated contracts shall also be submitted to the Department of
Finance.



CREDIT(S)
(Added by Stats.1989, c. 1303, § 1.  Amended by Stats.1991, c. 994 (S.B.786), § 6.)

Research References

Cross References

Interagency Children's Services Act, grant of waivers, see Welfare and Institutions Code § 18986.21.
2001 Main Volume

Collateral References:

Witkin, Summary (9th ed) P & C §18A

§ 18986.21. Grant of waivers; contents of requests 
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(a) A waiver or waivers may be granted pursuant to this chapter when existing regulations hinder the
coordination of children's services and when waivers would facilitate the implementation of this chapter.

(b) Any request for a waiver under this chapter shall contain, at a minimum, all of the following:

(1) The regulation or regulations for which the county requests a waiver.

(2) A statement regarding why the identified regulation or regulations should be waived.

(3) A statement regarding why the identified regulation or regulations inhibit the efficient administration of the
program.

(4) A comparison of the following:

(A) The services and the number of persons to be served under the requested waiver.

(B) The services and the number of persons to be served without the requested waiver.

(5) Projected costs or savings due to the requested waiver.

(6) Any impact on state and federal funding.

(c) When approving a county request for a waiver pursuant to this chapter, the entity granting the waiver shall
ensure all of the following:

(1) Services and eligible persons served under the affected program are maintained.

(2) There is no increase in costs to the state or to clients.

(3) There is no loss of federal financial participation.
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(a) A negotiated contract may be awarded pursuant to this chapter when existing regulations and categorical
programs hinder the coordination of children's services and prohibit integrated case management.

(b) A negotiated contract means an agreement entered into between the state and the county pursuant to Section
18986.23 which authorizes the reallocation of existing resources from participating agencies for purposes
specified in each contract.

(c) Each negotiated contract shall specify all of the following:

(1) The target population to be served.

(2) The core services to be offered.

(3) The net amount of resources to be reallocated and pooled.

(4) Intake and eligibility criteria.

(5) Provisions for sharing data between agencies while maintaining client confidentiality.

(6) Evaluation measures, including specific outcomes and performance criteria to be achieved as a condition of
the negotiated contract and appropriate sanctions if evaluation measures are not met.

(7) The duration of the contract period, including provisions for contract renewal.

(8) any other provisions which are deemed necessary to ensure program and fiscal accountability.
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§ 18986.23. Grant of waivers and negotiated contracts; entities with authority 
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Waivers and negotiated contracts shall be granted pursuant to this chapter by the Secretary of the Health and
Welfare Agency, the Superintendent of Public Instruction, the Attorney General, or the Secretary of the Youth
and Adult Correctional Agency, in consultation with the Secretary of Child Development and Education and the
Department of Finance as follows:

(a) The Secretary of the Health and Welfare Agency shall grant waivers or negotiated contracts for programs
under his or her jurisdiction, in consultation with the Superintendent of Public Instruction, the Attorney
General, the Secretary of the Youth and Correctional Agency, and the Secretary of Child Development and
Education.

(b) The Superintendent of Public Instruction shall grant waivers or negotiated contracts for programs under his
or her jurisdiction, in consultation with the Attorney General, the Secretary of the Health and Welfare Agency,
the Secretary of the Youth and Adult Correctional Agency, and the Secretary of Child Development and
Education.

(c) The Attorney General shall grant waivers or negotiate contracts for programs under his or her jurisdiction in
consultation with the Superintendent of Public Instruction, the Secretary of the Health and Welfare Agency, the
Secretary of the Youth and Adult Correctional Agency, and the Secretary of Child Development and Education.

(d) The Secretary of the Youth and Adult Correctional Agency shall grant waivers or negotiate contracts for
programs under his or her jurisdiction in consultation with the Attorney General, the Superintendent of Public
Instruction, the Secretary of the Health and Welfare Agency, and the Secretary of Child Development and
Education.

(e) The entity to whom a request for a waiver or negotiated contract is submitted pursuant to this section shall
issue written notice of the granting of the waiver, any delay in the consideration of the waiver request, or denial
of the requested waiver within 60 days of the receipt of the request.  Any county may appeal a negative decision
regarding a requested waiver or negotiated contract.

(f) In addition to approval required by subdivisions (a) to (d), inclusive, all requests for negotiated contracts
shall be approved by the Department of Finance.

CREDIT(S)
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§ 18986.24. Notice to legislature 

The Secretary of Child Development and Education, the Secretary of the Health and Welfare Agency, the
Superintendent of Public Instruction, the Attorney General, or the Secretary of the Youth and Adult
Correctional Agency shall notify the appropriate policy committees and fiscal committees of the Legislature no
later than 30 days before any waiver or negotiated contract granted pursuant to this article take effect.

CREDIT(S)
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c. 994 (S.B.786), § 10.)
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Article 4. Evaluation

§ 18986.30. Review and report to legislature; annual progress of councils; programs deemed successful 

 Two years after the approval of an initial waiver or negotiated contract request pursuant to Sections 18986.20
to 18986.24, inclusive, the department shall review and report to the Legislative Analyst on the progress of the
councils for which fiscal incentives and necessary waivers or negotiated contracts to establish the council's
programs have been approved and granted.  Programs to coordinate comprehensive children's services shall be
deemed successful based upon the following:

(a) The county's ability to meet specific success criteria as specified in its overall plan.

(b) The county's ability to demonstrate cost avoidance which equals or exceeds the cost of the plan.  This cost
avoidance shall include the following categories, where appropriate:

(1) Group home costs paid by Aid to Families with Dependent Children-Foster Care (AFDC-FC).

(2) Children and adolescent state hospital programs.

(3) Juvenile justice recidivism or reincarceration.

(4) Nonpublic school residential placement costs.

(5) Other short-term and long-term savings in public funds resulting from the plans.

(c) The Legislative Analyst shall submit a review of the report to the Legislature.
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Chapter 12.9. Integrated Children's Services Programs

§ 18986.40. Integrated children's services programs; children's multidisciplinary services team; crisis
intervention services 
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(a) For the purposes of this chapter, "program" or "integrated children's services programs" means a coordinated
children's service system, operating as a program that is part of a department or State Department of Mental
Health initiative, that offers a full range of integrated behavioral social, health, and mental health services,
including applicable educational services, to seriously emotionally disturbed and special needs children, or
programs established by county governments, local education agencies, or consortia of public and private
agencies, to jointly provide two or more of the following services to children or their families, or both:

(1) Educational services for children at risk of dropping out, or who need additional educational services to be
successful academically.

(2) Health care.

(3) All mental health diagnostic and treatment services, including medication.

(4) Substance abuse prevention and treatment.

(5) Child abuse prevention, identification, and treatment.

(6) Nutrition services.

(7) Child care and development services.

(8) Juvenile justice services.

(9) Child welfare services.

(10) Early intervention and prevention services.

(11) Crisis intervention services, as defined in subdivision (c).

(12) Any other service which will enhance the health, development, and well-being of children and their
families.

(b) For the purposes of this chapter, "children's multidisciplinary services team" means a team of two or more
persons trained and qualified to provide one or more of the services listed in subdivision (a), who are
responsible in the program for identifying the educational, health, or social service needs of a child and his or
her family, and for developing a plan to address those needs.  A family member, or the designee of a family
member, shall be invited to participate in team meetings and decisions, unless the team determines that, in its
professional judgment, this participation would present a reasonable risk of a significant adverse or detrimental
effect on the minor's psychological or physical safety.  Members of the team shall be trained in the
confidentiality and information sharing provisions of this chapter.

(c) "Crisis intervention services" means early support and psychological assistance, to be continued as



necessary, to children who have been victims of, or whose lives have been affected by, a violent crime or a
cataclysmic incident, such as a natural disaster, or who have been involved in school, neighborhood, or family
based critical incidents likely to cause profound psychological effects if not addressed immediately and
thoroughly.
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"(a) It is the intent of the Legislature in enacting this act to encourage local communities to provide an

integrated system of services to children and their families who need extra assistance to succeed in
school and become productive citizens.  Recognizing the economic and social costs of school
failure, it is further the intent of the Legislature to encourage representatives from local education
agencies, local government, private community agencies, and businesses to come together to utilize
their resources and skills in a coordinated effort to strengthen the child, the family, and thereby, the
community.

"(b) However, the Legislature recognizes that implementation of integrated children's services programs
is often impeded by overlapping or conflicting state and local statutes, regulations, and procedures.
Therefore, it is also the intent of the Legislature to streamline requirements which may unnecessarily
delay establishment of these programs, without compromising the protection, privacy, and health of
the children to be served."
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§ 18986.46. Disclosure of information and records; children's multidisciplinary services teams;
construction of section 
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(a) A program shall utilize children's multidisciplinary services teams, as defined in this chapter.

(b) A team member shall provide program services only as employed by, under contract with, or otherwise
affiliated with, the program, and shall not share information, or provide program services, when acting as a



separate local, state, or private agency or entity.

(c) A program shall be considered a single program for purposes of federal substance abuse program regulations
contained in Part 2 (commencing with Section 2.1) of Title 42 of the Code of Federal Regulations.

(d) Notwithstanding any other provision of law regarding disclosure of information and records, a program shall
be permitted to establish a unified services record for a child and family.  That record shall contain all records
of prior services that are released to the program and that are relevant and necessary to formulate an integrated
services plan, pursuant to valid written authorizations, as well as a record of all service provided under the
program.

(e) Notwithstanding any other provision of law regarding disclosure of information and records, when a child
enters the program a parent, guardian, judicial office with jurisdiction over the minor, or a minor with legal
power to consent, shall be asked to sign a single authorization that gives a knowing and informed consent, in
writing, and that complies with all other applicable provisions of state law governing release of medical, mental
health, social service, and educational records, and that covers multiple service providers, in order to permit the
release of records to the program.  This single authorization shall not include adoption records.  The authorized
representative of the child, or the child in a case where he or she has the legal right to consent, shall be fully
apprised of the requirements of this subdivision prior to participation in the program.  Before information may
be exchanged about a particular child or family pursuant to this chapter, a representative of the program shall do
all of the following:

(1) Explain to the authorized representative of the child, or the child in a case where he or she has the legal right
to consent, both of the following, and this explanation shall be given before any information about the child or
family is recorded and before any services are provided:

(A) Information provided by the child or family may only be exchanged within the program with the express
written consent of the authorized representative.

(B) Information shall not be disclosed to anyone other than members of the multidisciplinary children's services
team, and those qualified to receive information as explained in subdivision (i).

(2) The authorized representative of the child, or the child in a case where he or she has the legal right to
consent, shall be informed that he or she has a right to refuse to sign, or to limit the scope of, the consent form,
and that a refusal to sign, or to limit the scope of, the consent form will not have an adverse impact on the
client's eligibility for services under the programs described in this chapter.

(f) The knowing and informed consent given pursuant to this chapter shall only be in force for the time that the
child or family is a client of the program.

(g)(1) Notwithstanding any provision of state law governing the disclosure of information and records, persons
who are trained, qualified, and assigned by their respective agencies to serve on teams within a program and
other team members included pursuant to this chapter may view relevant sections of unified program records
and may disclose to one another relevant information and view records on a child or the child's family as
necessary to formulate an integrated services plan or to deliver services to children and their families.

(2) This information and records may include information relevant to the evaluation of the child and his or her
family, the development of a treatment plan for the child and his or her family, and the delivery of services.
Relevant information and records shall be shared with family members or family designees on the team, except
information or records, if any, disclosure of which the team determines would present a reasonable risk of a
significant adverse or detrimental effect on the minor's psychological or physical safety.

(h)(1) If the members of a multidisciplinary services team within an integrated children's services program
require records held by other team members, copies may be provided to them.

(2) Notwithstanding any other provisions of law regarding disclosure of information and records, a program



may establish and maintain a common data base for the purpose of delivering services under the program.  The
data base may contain demographic data and may identify the services recommended for, and provided to, a
child and his or her family by the program.  The data base shall be for use and disclosure only within the
program, except by properly authorized consent by a parent, guardian, judicial officer with jurisdiction over the
child, or a minor with the legal power to consent.

(3) The program may authorize use of information contained in the data base for bona fide evaluation and
research purposes, unless otherwise prohibited by law.  No information disclosed under this paragraph shall
permit identification of the individual patient or client.  The release of copies of mental health records, physical
health records, and drug or alcohol records in programs establishing a unified services record shall be governed
by the single authorization of informed and knowing consent to release these records.  In programs not
establishing a unified services record and not utilizing the single authorization of informed and knowing
consent, release of these records may take place only after the team has received a form permitting release of
records on the child or the child's family, signed by the child, to the extent the records were generated as a result
of health care services to which the child has the power to consent under state law, or, to the extent that the
records have not been generated by the provision of these health care services, by the child's parent, guardian,
or legal representative, including the court which has jurisdiction over those children who are wards or
dependents of the court.

(i) The multidisciplinary team may designate persons qualified pursuant to Section 18986.40 to be a member of
the team for a particular case.  A person designated as a team member pursuant to this subdivision may receive
and disclose relevant information and records, subject to the confidentiality provisions of subdivision (k).

(j) The sharing of information permitted under subdivision (g) shall be governed by memoranda of
understanding among the participating service providers or agencies in the coordinated children's service
system or program.  These memoranda shall specify the types of information that may be shared without a
signed release form, in accordance with subdivision (e), and the process to be used to ensure that current
confidentiality requirements, as described in subdivision (k), are met.  This paragraph shall not be construed to
waive any right of privilege contained in the Evidence Code, except in compliance with Section 912 of that
code.

(k) Every member of the children's multidisciplinary services team who receives information or records on
children and families served in the integrated children's services program shall be under the same privacy and
confidentiality obligations and subject to the same confidentiality penalties as the person disclosing or
providing the information or records.  The information or records obtained shall be maintained in a manner that
ensures the maximum protection of privacy and confidentiality rights.

(l) This section shall not be construed to restrict guarantees of confidentiality provided under federal law.

(m) Information and records communicated or provided to the program, by all providers, programs, and
agencies, as well as information and records created by the program in the course of serving its children and
their families, shall be deemed private and confidential and shall be protected from discovery and disclosure by
all applicable statutory and common law protections.  Civil and criminal penalties shall apply to the
inappropriate disclosure of information held by the program.  Nothing in this section shall be construed to affect
the authority of a health care provider to disclose medical information pursuant to paragraph (1) of subdivision
(c) of Section 56.10 of the Civil Code.

CREDIT(S)
(Added by Stats.1992, c. 477 (A.B.3688), § 1.  Amended by Stats.1994, c. 1038 (A.B.2488), § 2; Stats.1998, c.
509 (A.B.1801), § 2.)

Chapter 12.9 was added by Stats.1991, c. 1205 (A.B.2184), § 4.
For another Chapter 12.9, Regulatory Flexibility for Adult Social Services, added by

Stats.1991, c. 91 (A.B.948), § 37, eff. June 30, 1991, see § 18988 et seq.
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Chapter 12.86. Childrens Services Program Development

§ 18987.6. Legislative intent 

     •     Historical Notes     •     Research References

It is the intent of the Legislature to do all of the following:

(a) Permit all counties to provide children with service alternatives to group home care through the development
of expanded family-based services programs and to expand the capacity of group homes to provide services
appropriate to the changing needs of children in their care.

(b) Encourage collaboration among persons and entities including, but not limited to, parents, county welfare
departments, county mental health departments, county probation departments, county health departments,
special education local planning agencies, school districts, and private service providers for the purpose of
planning and providing individualized services for children and their birth or substitute families.

(c) Ensure local community participation in the development of innovative delivery of services by county
placing agencies and service providers and the use of the service resources and expertise of nonprofit providers
to develop family-based and community-based service alternatives.

CREDIT(S)
(Added by Stats.1998, c. 311 (S.B.933), § 71, eff. Aug. 19, 1998.)

Historical Notes

Historical And Statutory Notes

2001 Main Volume
Sections 72 to 75 of Stats.1998, c. 311 (S.B.933), provide:
"SEC. 72.(a) The State Department of Social Services shall convene a working group of

representatives of County Welfare Directors, the Chief Probation Officers, foster and former
foster youth, group home providers, and other interested parties convene a working group to
develop protocols outlining the roles and responsibilities of placing agencies and group homes
regarding emergency and nonemergency placements of foster children in group homes.

"(b) The department shall submit a report obtained from the working group containing sample



protocols to the appropriate policy and fiscal committees of the Legislature by May 1, 1999.
"(c) The model protocols shall at a minimum address all of the following:
"(1) Relevant information regarding the child and family that placement workers shall provide to

group homes, including health, mental health, and education information pursuant to Section
16010 of the Welfare and Institutions Code.

"(2) Appropriate orientations to be provided by group homes for foster children and, if appropriate,
their families, after a decision to place has been made.

"(3) County and provider responsibilities in ensuring the child receives timely access to treatment
and services to the extent they are available identified in the child's case plan and treatment plan,
including multidisciplinary assessments provided in counties involved in the Systems of Care
Program under Part 4 (commencing with Section 5850) of Division 5 of the Welfare and
Institutions Code.

"(4) County and provider responsibilities in the periodic monitoring of foster children to ensure the
continued appropriateness of the placements and the continued progress toward achieving the
case plan and treatment plan goals.

"(5) Appropriate mechanisms, timelines, and information sharing regarding discharge planning.
"SEC. 73. The State Department of Social Services may adopt emergency regulations pursuant to

Chapter 3.5 (commencing with Section 11340) of Part 1 of Division 3 of Title 2 of the
Government Code to implement Sections 7911, 7911.1, and 7911.2 of the Family Code, Sections
1520.1, 1522.02, 1522.04, 1522.41, 1522.42, 1538, and paragraph (3) of subdivision (a) of
Section 1522.43 of the Health and Safety Code, and Sections 11463, 11465, 16501.1, and
16516.5 of the Welfare and Institutions Code, and shall adopt emergency regulations for Section
11462 of the Welfare and Institutions Code, as affected by this act.  The adoption of regulations
pursuant to this section shall be deemed to be an emergency and necessary for the immediate
preservation of the public peace, health, or safety.  The regulations shall become effective
immediately upon filing with the Secretary of State.  The regulations shall not remain in effect
more than 180 days unless the adopting agency complies with all of the provisions of Chapter
3.5 (commencing with Section 11340) of Part 1 of Division 3 of Title 2 of the Government Code,
as required by subdivision (e) of Section 11346.1 of the Government Code.

"SEC. 74. The department shall convene a community care facility law enforcement task force.  At
the first meeting, the participants shall identify a chairperson who shall, by March 1, 1999,
identify and recommend to the appropriate policy and fiscal committees of the Legislature
specific statutory and regulatory changes to permit efficient and effective criminal prosecution
of, and to permit efficient and effective civil recovery of public funds from, individuals
associated with licensed facilities, who are involved in illegal activities surrounding public funds
paid to providers for the care of, and delivery of services to clients, of community care facilities.
The community care facilities task force shall also make recommendations regarding the duties
of the Fraud Investigation Unit established by the Budget Act of 1998.  Participants in the task
force shall include, but not be limited to, the State Department of Social Services, the
Department of Justice, law enforcement officers, probation and welfare workers, district
attorneys, providers, public defenders, and current or former foster youths.  The task force shall
also evaluate potential consequences of any proposed changes with respect to group home
providers who do not engage in illegal activities.

"SEC. 75.(a) The State Department of Social Services, under the direction of the Health and Welfare
Agency and in collaboration with appropriate public and private organizations representing state
and county agencies, as well as group homes and foster family agencies, current or former foster
youth, and other interested parties, shall reexamine the role of out-of-home placements currently
available for children served within the child welfare services system.  The focus of this
reexamination shall be the role of group care within a family-based system of care, including
group homes, foster family agencies or certified parents, and foster family homes or foster
parents.  The Legislature finds and declares that the task of defining the role of group care and
establishing the underlying policy is a critically important step to reforming the current



out-of-home care system.  The reexamination process shall be conducted in collaboration with
the primary stakeholders, and shall be based on empirical research and "best practices" data.
The process shall include gathering research, holding forums, and entering into partnerships with
academia and other stakeholders to complete the task.

"(b) Upon a determination of the role of group care pursuant to the reexamination required by
subdivision (a), the Health and Welfare Agency shall continue the reexamination to the next
phase, which shall be the development of the related programmatic and administrative
requirements for group care.  The necessary supporting requirements for the development of
these programmatic and administrative requirements shall include, but are not limited to, the
following:

"(1) Definition of the needs of children to be served, including differentiation if appropriate for the
unique needs of wards and dependents.

"(2) Program design and standards.
"(3) Licensing categories.
"(4) Rates and ratesetting procedures.
"(5) Performance agreements.
"(6) Outcomes, outcome indicators, and performance measures.
"(7) Mechanisms to ensure continuous quality improvement.
"(8) Related oversight and regulatory scheme.
"(c) The Health and Welfare Agency shall, in implementing subdivision (b), give particular attention

to the role of state licensing in determining quality of care and the need for a new licensing
category or categories to better meet the needs of the children served.  It is the intent of the
Legislature that licensing of group care should not be based on a one-size-fits-all model.
Instead, the needs of children should be foremost and options made available to effectively serve
children who pose a risk of flight or require treatment interventions currently not available, or
both, such as locked perimeters and structured programs that permit different housing
arrangements, clothing restrictions, visitation restrictions, and other treatment-based
requirements.  If it is determined by the Health and Welfare Agency that such a new licensing
category or categories is immediately necessary to meet the standards expressed in this section,
the Health and Welfare Agency shall develop and submit proposals to the Legislature in order to
take this action.

"(d) The Health and Welfare Agency shall develop a proposal, including a work plan and timeframes
to complete this process, and submit it to the Legislature by April 1, 1999.

"(e) Any proposal or recommendation submitted pursuant to this section shall not become effective
unless enacted pursuant to statute."

Research References
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Legislative intention, statutory construction, see Code of Civil Procedure § 1859.
Purpose of Code, see Welfare and Institutions Code § 19.
State funds, see Government Code § 16300 et seq.
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§ 18987.61. Performance agreements with private, nonprofit agencies 

     •     Historical Notes

(a) Each county may enter into performance agreements with private nonprofit agencies to encourage
innovation in the delivery of children's services, to develop services not available in the community, and to



promote change in the child welfare services system.

(b) In developing the agreements, counties and service providers shall pursue services that enhance the ability
of children to remain in the least restrictive, most family-like setting possible and promote services that address
the needs and strengths of individual children and their families.

(c) Programs developed pursuant to this section shall operate within the county, or in another county with the
approval of that county.

(d) If the director issues a waiver pursuant to Section 18987.62, the a greements pursuant to subdivision (a)
shall be for a period of up to three years, but may be renewed or extended consistent with any extension of the
waiver granted by the State Department of Social Services pursuant to subdivision (f) of Section 18987.62.

(e) For waivers entered into before January 1, 2010, a county shall provide a report to the director due six
months prior to the end of the original agreement period to report on the details of the agreement, the results
achieved during its operation, and the applicability of the approach to a wider population.  The director shall
make these reports available to the Legislature upon request.

(f) Commencing January 1, 2010, in order to comply with the reporting requirement set forth in subdivision (e),
the county or private nonprofit agency shall fund an independent evaluation of the waiver, with a report of the
results due to the department six months prior to the end of the waiver period of three years.  The evaluation
and report shall include, but need not be limited to, the details of the agreement, the results achieved during its
operation, and the applicability of the approach to a wider population.  The department, the county, and the
private nonprofit agency shall agree with the design and parameters of the independent evaluation prior to the
approval of the waiver.

CREDIT(S)
(Added by Stats.1998, c. 311 (S.B.933), § 71, eff. Aug. 19, 1998.  Amended by Stats.2009, c. 445 (A.B.488), §
1.)
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2001 Main Volume
Provisions of Stats.1998, c. 311 (S.B.933), relating to development of protocols for placement of

foster children in group homes, emergency regulations, creation of a community care facility law
enforcement task force, and providing for a reexamination of the role of out-of-home
placements, see Historical and Statutory Notes under Welfare and Institutions Code § 18987.6.
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§ 18987.62. Waiver of regulations governing foster care payments or operation of group homes;
conditions 

     •     Historical Notes     •     Research References

(a) Upon request from a county, the director may waive regulations governing foster care payments or the
operation of group homes to enable counties to implement the agreements established pursuant to Section
18987.61.  Waivers granted by the director shall be applicable only to services provided under the terms of the
agreement and for the duration of the agreement, whichever is earlier, unless the director authorizes an
extension of the waiver pursuant to subdivision (f).  A waiver shall only be granted when all of the following
apply:

(1) The agreement promises to offer a worthwhile test of an innovative approach or to encourage the



development of a new service for which there is a recognized need.

(2) The regulatory requirement prevents the implementation of the agreement.

(3) The requesting county proposes to monitor the agreement through performance measures that ensure that
the purposes of the waived regulation will be achieved.

(b) The director shall take steps that are necessary to prevent the loss of any substantial amounts of federal
funds as a result of the waivers granted under this section.  The waiver may specify the extent to which the
requesting county shall share in any cost resulting from any loss of federal funding.

(c) The director shall not waive regulations that apply to the health and safety of children served by
participating private nonprofit agencies.

(d) The director shall notify the appropriate policy and fiscal committees of the Legislature whenever waivers
are granted and when a waiver of regulations was required for the implementation of the county's proposed
agreement.  The director shall identify the reason why the development of the services outlined by the
agreement between the county and the service provider are hindered by the regulations to be waived.

(e) The county or private nonprofit agency shall fund an independent evaluation of the waiver, as described in
subdivision (f) of Section 18987.61.

(f) The director may grant a county's request to extend the waiver for up to an additional three years based upon
a review and analysis of all of the following information:

(1) The results of the report, if required under subdivision (e) of Section 18987.61.

(2) The results of the independent evaluation of the waiver, pursuant to subdivision (e) of this section.

(3) Justification for the extension, and verification of continued compliance with this section.

(g)(1) For any waiver approved on or before January 1, 2010, an extension of the waiver for up to an additional
three years may be based upon the department's review and analysis of the information required to be submitted
in subdivision (f).

(2) If an independent evaluation has not yet been completed, the department may grant an extension based upon
its review of available information.  However, an independent evaluation shall be required to be completed
within one year prior to the end of the waiver.

CREDIT(S)
(Added by Stats.1998, c. 311 (S.B.933), § 71, eff. Aug. 19, 1998.  Amended by Stats.2009, c. 445 (A.B.488), §
2; Stats.2010, c. 328 (S.B.1330), § 259.)
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foster children in group homes, emergency regulations, creation of a community care facility law
enforcement task force, and providing for a reexamination of the role of out-of-home
placements, see Historical and Statutory Notes under Welfare and Institutions Code § 18987.6.

2010 Legislation
Stats.2010, c. 328 (S.B.1330), made nonsubstantive changes to maintain the code.
Subordination of legislation by Stats.2010, c. 328 (S.B.1330), to other 2010 legislation, see Historical

and Statutory Notes under Business and Professions Code § 31.
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Chapter 12.87. Reform Of Residentially Based Services For Children And Youth

§ 18987.7. Stakeholder's workgroup for developing plan to transform group care system into system of
residentially based services; stakeholders; plan 

     •     Historical Notes

(a) The State Department of Social Services shall convene a workgroup of public and private nonprofit
stakeholders that shall develop a plan for transforming the current system of group care for foster children or
youth, and for children with serious emotional disorders (SED), into a system of residentially based services.
The stakeholders may include, but not be limited to, representatives of the department and of the State
Department of Mental Health, the State Department of Education, the State Department of Alcohol and Drug
Programs, and the Department of Corrections and Rehabilitation; county child welfare, probation, mental
health, and alcohol and drug programs; local education authorities; current and former foster youth, parents of
foster children or youth, and children or youth with SED; private nonprofit agencies operating group homes;
children's advocates; and other interested parties.

(b) The plan developed pursuant to this chapter shall utilize the reports delivered to the Legislature pursuant to
Section 75 of Chapter 311 of the Statutes of 1998 by the Steering Committee for the Reexamination of the Role
of Group Care in a Family-Based System of Care in June 2001 and August 2002, and the "Framework for a
New System for Residentially-Based Services in California" published in March 2006.

(c) In the development, implementation, and subsequent revisions of the plan developed pursuant to subdivision
(a), the knowledge and experience gained by counties and private nonprofit agencies through the operation of
their residentially based services programs created under voluntary agreements made pursuant to Section
18987.72, including, but not limited to, the results of evaluations prepared pursuant to paragraph (3) of
subdivision (b) of Section 18987.72 shall be utilized.

(d) By July 1, 2014, the department shall provide a copy of the plan developed by the workgroup pursuant to
subdivision (a) to the Legislature.  The plan shall include, in addition to other requirements set forth in this
chapter, any statutory revisions necessary for its implementation.

CREDIT(S)
(Added by Stats.2007, c. 466 (A.B.1453), § 2.  Amended by Stats.2010, c. 594 (A.B.2129), § 2.)
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2007 Legislation
Section 1 of Stats.2007, c. 466 (A.B.1453), provides:
"The Legislature finds and declares as follows:
"(a) There is general dissatisfaction with how foster care group homes are currently used in



California's child welfare, juvenile justice, and mental health systems.  This concern is shared by
the state, county placing agencies, the courts, group home providers, children's advocates, and,
most importantly, by foster youth and their families.

"(b) Under current state law, the role of foster care group homes is not well-defined and outcomes to
be achieved for children placed in group homes are poorly articulated.  State laws and
regulations governing community care licensing and Aid to Families with Dependent
Children-Foster Care (AFDC-FC) funding for group homes have not been updated to keep pace
with the evolving expectations of the child welfare, juvenile justice, and mental health systems,
particularly the new emphasis on finding and providing support for permanent family placements
for all foster children before they emancipate to adulthood.

"(c) The current AFDC-FC program neither authorizes nor funds group homes to provide services
that may be needed by families to achieve reunification, or, when reunification is not possible, to
prepare and support relatives or another family willing to provide a permanent home.  As a
result, many foster children remain in group homes longer than would otherwise be necessary, or
they are discharged to another foster care setting without achieving a stable and permanent
family living situation.

"(d) A comprehensive reform proposal was developed by a broad-based group of stakeholders
convened in 2005, titled "Framework for a New System for Residentially-Based Services in
California.'  The recommendations in that document would lead to the transformation of
California's current system of foster care group homes into a system of "residentially based
services" designed to improve outcomes for foster children by enhancing the quality and scope
of care and services provided with the specific objective of expediting a permanent family
placement.

"(e) The State Department of Social Services has committed to continue to collaborate with
stakeholders to achieve fundamental reforms in group care based on the recommendations
included in the framework document.  However, this is a complex task, which could take two or
more years to complete.

"(f) There are some counties and private nonprofit agencies operating group home programs that are
interested in moving forward now to develop, implement, and test alternative program designs
and funding models based on recommendations in the framework document.  These counties and
provider agencies will not be able to implement reform projects unless they are able to obtain a
variety of waivers and approvals which the State Department of Social Services does not now
have the authority to grant.

"(g) It is the intent of the Legislature in enacting this act to ensure that the State Department of
Social Services has the authority necessary to approve voluntary agreements entered into by
counties and private nonprofit agencies for the purpose of testing alternative program design and
funding models for transforming existing group home programs into residentially based services
programs."

§ 18987.71. Definitions 

     •     Historical Notes

For purposes of this chapter, the following terms shall have the following meanings:

(a)(1) "Residentially based services" means behavioral or therapeutic interventions delivered in nondetention
group care settings in which multiple children or youth live in the same housing unit and receive care and
supervision from paid staff.  Residentially based services are most effectively used as intensive, short-term
interventions when children have unmet needs that create conditions that render them or those around them
unsafe, or that prevent the effective delivery of needed services and supports provided in the children's own
homes or in other family settings, such as with a relative, guardian, foster family, or adoptive family.



(2) "Residentially based services" shall include the following interventions and services:

(A) Environmental interventions that establish a safe, stable, and structured living situation in which children or
youth can receive the comfort, attention, structure, and guidance needed to help them reduce the intensity of
conditions that led to their placement in the program, so that their caregivers can identify and address the
factors creating those conditions.

(B) Intensive treatment interventions that facilitate the rapid movement of children or youth toward connection
or reconnection with appropriate and natural home, school, and community ecologies, by helping them and their
families find ways to mitigate the conditions that led to their placement in the program with positive and
productive alternatives.

(C) Parallel, predischarge, community-based interventions that help family members and other people in the
social ecologies that children and youth will be joining or rejoining, to prepare for connection or reconnection.
These preparations should be initiated upon placement and proceed apace with the environmental interventions
being provided within the residential setting.

(D) Followup postdischarge support and services, consistent with the child's case plan, provided as needed after
children or youth have exited the residential component and returned to their own family or to another family
living situation, in order to ensure the stability and success of the connection or reconnection with home,
school, and community.

(b) "County" means a county that enters into a voluntary agreement with a private nonprofit agency to test
alternative program designs and funding models pursuant to this chapter, and may include a consortia or
consortium of counties.

CREDIT(S)
(Added by Stats.2007, c. 466 (A.B.1453), § 2.)
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Statutory Notes under Welfare and Institutions Code § 18987.7.

§ 18987.72. Counties and nonprofit agencies; encouragement of development of voluntary agreements to
test alternative program design and funding models; counties participating in federal Title IV-E waiver
capped demonstration projects; requirements for voluntary agreements; waiver of regulations; county
review; termination of agreements; report 

     •     Historical Notes

(a) In order to obtain knowledge and experience with which to inform the process of developing and
implementing the plan for residentially based services, required by Section 18987.7, the department shall
encourage counties and private nonprofit agencies to develop voluntary agreements to test alternative program
design and funding models for transforming existing group home programs into residentially based services
programs in order to meet the diverse needs of children or youth and families in the child welfare, juvenile
justice, and mental health systems.

(b)(1) With the approval of the department, any counties participating in the federal Title IV-E waiver capped
allocation demonstration project pursuant to Section 18260, at their option, and two other counties may enter
into and implement voluntary agreements with private nonprofit agencies to transform all or part of an existing



group home program into a residentially based services program.

(2) If one or more counties participating in the federal Title IV-E waiver capped allocation demonstration
project opts not to enter into a voluntary agreement pursuant to this chapter, the department may select one or
more nonwaiver counties.  The department may approve up to four counties to participate in the voluntary
agreements pursuant to this section.

(3) The department shall select participating counties, based on letters of interest submitted to the department
from counties, in consultation with the California Alliance of Child and Family Services and the County
Welfare Directors Association.

(c) Voluntary agreements by counties and nonprofit agencies shall satisfy all of the following requirements:

(1) Incorporate and address all of the components and elements for residentially based services described in the
"Framework for a New System for Residentially-Based Services in California."

(2) Reflect active collaboration among the private nonprofit agency that will operate the residentially based
services program and county departments of social services, mental health, or juvenile justice, alcohol and drug
programs, county offices of education, or other public entities, as appropriate, to ensure that children, youth,
and families receive the services and support necessary to meet their needs.

(3) Provide for an annual evaluation report, to be prepared jointly by the county and the private nonprofit
agency.  The evaluation report shall include analyses of the outcomes for children and youth, including
achievement of permanency, average lengths of stay, and rates of entry and reentry into group care.  The
evaluation report shall also include analyses of the involvement of children or youth and their families, client
satisfaction, the use of the program by the county, the operation of the program by the private nonprofit agency,
payments made to the private nonprofit agency by the county, actual costs incurred by the nonprofit agency for
the operation of the program, and the impact of the program on state and county AFDC-FC program costs.  The
county shall send a copy of each annual evaluation report to the director, and the director shall make these
reports available to the Legislature upon request.

(4) Permit amendments, modifications, and extensions of the agreement to be made, with the mutual consent of
both parties and with approval of the department, based on the evaluations described in paragraph (3), and on
the experience and information acquired from the implementation and the ongoing operation of the program.

(5) Be consistent with the county's system improvement plan developed pursuant to the California Child
Welfare Outcomes and Accountability System.

(d)(1) Upon a county's request, the director may waive child welfare regulations regarding the role of counties
in conjunction with private nonprofit agencies operating residentially based services programs to enhance the
development and implementation of case plans and the delivery of services in order to enable a county and a
private nonprofit agency to implement an agreement described in subdivision (b).  Nothing in this section shall
be construed to supersede the requirements set forth in subdivision (c) of Section 16501.

(2) Notwithstanding Sections 11460 and 11462, or any other law or regulation governing payments under the
AFDC-FC program, upon the request of one or more counties, and in accordance with the voluntary agreements
as described in subdivision (b), the director may also approve the use of up to a total of five alternative funding
models for determining the method and level of payments that will be made under the AFDC-FC program to
private nonprofit agencies operating residentially based services programs in lieu of using the rate classification
levels and schedule of standard rates provided for in Section 11462.  These alternative funding models may
include, but shall not be limited to, the use of cost reimbursement, case rates, per diem or monthly rates, or a
combination thereof.  An alternative funding model shall do all of the following:

(A) Support the values and goals for residentially based services, including active child and family
involvement, permanence, collaborative decisionmaking, and outcome measurement.



(B) Ensure that quality care and effective services are delivered to appropriate children or youth at a reasonable
cost to the public.

(C) Ensure that payment levels are sufficient to permit the private nonprofit agencies operating residentially
based services programs to provide care and supervision, social work activities, parallel predischarge
community-based interventions for families, and followup postdischarge support and services for children and
their families, including the cost of hiring and retaining qualified staff.

(D) Facilitate compliance with state requirements and the attainment of federal and state performance
objectives.

(E) Control overall program costs by providing incentives for the private nonprofit agencies to use the most
cost-effective approaches for achieving positive outcomes for the children or youth and their families.

(F) Facilitate the ability of the private nonprofit agencies to access other available public sources of funding and
services to meet the needs of the children or youth placed in their residentially based services programs, and the
needs of their families.

(G) Enable the combination of various funding streams necessary to meet the full range of services needed by
foster children or youth in residentially based services programs, with particular reference to funding for mental
health treatment services through the Medi-Cal Early and Periodic Screening, Diagnosis, and Treatment
program.

(H) Maximize federal financial participation, and mitigate the loss of federal funds, while ensuring the effective
delivery of services to children or youth and families, and the achievement of positive outcomes.

(I) Provide for effective administrative oversight and enforcement mechanisms in order to ensure programmatic
and fiscal accountability.

(3) A waiver granted by the director pursuant to paragraph (1), or an approval of an alternative funding model
pursuant to paragraph (2), shall be applicable only to the development, implementation, and ongoing operation
of a residentially based services program and related county activities provided under the terms of the
agreement and for the duration of the agreement, and shall be granted only when all of the following apply:

(A) The agreement promises to offer a worthwhile test related to the development, implementation, and ongoing
operation of a residentially based services program as described in this chapter.

(B) Existing regulatory provisions or the existing AFDC-FC payment requirements, or both, impose barriers for
the effective, efficient, and timely implementation of the agreement.

(C) The requesting county proposes to monitor the agreement for compliance with the terms of the waiver or
the alternative funding model, or both.

(D) Notwithstanding any change to payments made to group homes under Section 11462, the department may
pay higher AFDC-FC payments for children and youth who are enrolled in a residentially based services
program, to be offset by cost efficiencies achieved through shorter lengths of stay in foster care, or a reduction
of reentries into foster care, as a result of providing predischarge support and postdischarge services to the
children or youth and their families.  Any upfront costs for this project shall be offset by other program savings
identified by the department, to ensure that there are no net General Fund costs in each fiscal year.

(e) The department shall conduct a review of the county residentially based services program, no sooner than 18
months after the first child is enrolled in the program, to determine whether children are moving from
residentially based services group residential care facilities into lower levels of care or exiting from foster care
to permanent families in a timely manner, as described in the county's approved residentially based services
plan.  With 60 days advance notice to the county, the department may terminate the county's participation in the
residentially based services reform project if it determines, based on its review, that the county is not achieving
timely movement from residentially based services group residential care facilities into lower levels of care or



exits from foster care to permanent families with associated savings.

(f) In addition to the requirements set forth in subdivision (c), the voluntary agreements shall do all of the
following:

(1) Provide that, to the extent that some of the care, services, and other activities associated with a residentially
based services program operated under an agreement described in subdivision (b) are not eligible for federal
financial participation as foster care maintenance payments under Part E (commencing with Section 470) of
Title IV of the federal Social Security Act (42 U.S.C. Sec. 670 et seq.), but may be eligible for federal financial
participation as administration or training, or may be eligible for federal financial participation under other
programs, including, but not limited to, Title XIX of the federal Social Security Act (42 U.S.C. Sec. 1396 et
seq.), the appropriate state departments shall take measures to obtain that federal funding.

(2) Provide that, prior to approving any waiver or alternative funding model pursuant to subdivision (d), the
director shall make a determination that the design of the residentially based services program to be operated
under the agreement described in subdivision (b) would ensure the health and safety of children or youth to be
served.

(g) Agreements entered into pursuant to this section shall terminate on or before January 1, 2015, unless a later
enacted statute extends or removes this limitation.

(h) The department shall report during the legislative budget hearings on the status of any county agreements
entered into pursuant to subdivision (b), and on the development of statewide residentially based services
programs.

CREDIT(S)
(Added by Stats.2007, c. 466 (A.B.1453), § 2.  Amended by Stats.2010, c. 594 (A.B.2129), § 3.)
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Chapter 12.95. San Mateo County Consolidated Human Services Agency

§ 18989. Waiver of existing state regulations; request by established agency; requirements 

     •     Research References

(a) Any agency established by San Mateo County for purposes of providing any combination of human services
may apply for a waiver of existing state regulations pertaining to single agency operations and auditing and
accounting requirements that hinder the coordination of human services provided by that agency.

(b) When the services to be coordinated are any combination of those listed in Section 18986.11, the process for
requesting and granting a waiver shall conform to the requirements of Article 3 (commencing with Section
18986.20) of Chapter 12.8.

(c) When the services to be coordinated include services that are not listed in Section 18986.11, the process for
requesting and granting a waiver shall conform to the requirements of Sections 18989.1 and 18989.2.



(d) Any request for a waiver of confidentiality requirements to permit a sharing of information within the
county agency shall conform to the requirements of Section 18986.45 and shall be only for purposes of
consolidated case management.

(e) In no event shall the waiver request violate Chapter 6 (commencing with Section 17600) of Part 5.5.

(f) In no event shall a waiver be granted for modifications to regulations governing qualifications for
professionals employed in human service programs that are consolidated by the county.
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§ 18989.1. Request for waiver; contents 

     •     Research References

Any request under this chapter shall contain, at a minimum, all of the following:

(a) The regulation or regulations for which the county requests a waiver.

(b) A statement as to why the identified regulation or regulations should be waived.

(c) A statement as to why the identified regulation or regulations inhibit the efficient administration of the
program.

(d) A comparison of the following:

(1) The services and the number of persons to be served under the requested waiver.

(2) The services and the number of persons to be served without the requested waiver.

(e) Projected costs or savings due to the requested waiver.

(f) Any impact on state and federal funding.

(g) A statement that the collective bargaining agent or agents for any affected employees have been provided
with notice of the waiver and the information included in the waiver.

CREDIT(S)
(Added by Stats.1992, c. 1155 (S.B.1347), § 1.)
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§ 18989.2. Request for waiver; approval; requirements 

The request for waiver shall be submitted to the Secretary of the Health and Welfare Agency.  When approving
a request for a waiver pursuant to this chapter, the Secretary of the Health and Welfare Agency shall ensure all
of the following:

(a) Services and eligible persons served under the affected program or programs are maintained.

(b) There is no increase in costs to the state or to clients.

(c) There is no loss of federal financial participation.

(d) The waiver does not revise the implementation of the requirements of Chapter 6 (commencing with Section
17600) of Part 5.5 regarding the realignment of health, mental health, and social services programs.

(e) The Secretary of the Health and Welfare Agency shall notify the appropriate policy and fiscal committees of
the Legislature no later than 30 days before any waiver or waivers pursuant to this chapter take effect.
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Endnotes

1 (Popup - Popup)

COVERAGE STATEMENT FOR DMH - STATUTES

DMH - Statutes
DMH-Statutes includes the annotated statutes and Constitution current with all laws through c. 733 of the 2010
portion of the 2009-2010 Regular Session, the end of the 2009-2010 First through Eighth Extraordinary
Sessions of the Legislature, as well as propositions voted on at the June 8 and Nov. 2, 2010 elections.
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